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4 05/24/2011 	"DEFENDANT'S MOTION FOR LEAVE TO FILE 
SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION TO CORRECT AN ILLEGAL SENTENCE OR IN 
THE ALTERNATIVE MOTION FOR MODIFICATION OF 
SENTENCE" 

894 - 899 

5 
	

08/09/2011 	"DEFENDANT'S REPLY TO STATE'S OPPOSITION" 
	

996 - 1000 

6 
	

05/12/2014 	"DEFENDANT'S RESPONSE TO STATE'S OPPOSITION TO 	1343 - 1351 
DEFENDANT'S MOTION FOR RECONSIDERATION AND 
COUNTERMOTION FOR DETERMINATION OF VEXATIOUS 
LITIGATION AND REQUEST FOR ORDER TO SHOW CAUSE 
WHY THE COURT SHOULD NOT ISSUE A PRE-FILING 
INJUNCTION ORDER" 

5 
	

01/13/2014 	"FIRST AMENDED" PETITION FOR WRIT OF HABEAS 	1080 - 1145 
CORPUS (POST CONVICTION) 

4 
	

04/25/2011 	"NOTICE OF MOTION AND MOTION TO CORRECT AN 	864 - 880 
ILLEGAL SENTENCE OR, IN THE ALTERNATIVE, MOTION 
FOR MODIFICATION OF SENTENCE" 

6 
	

02/19/2014 	"PETITIONER'S OPPOSITION TO 'STATE'S RESPONSE AND 	1208 - 1224 
MOTION TO DISMISS DEFENDANT'S PETITION FOR WRIT 
OF HABEAS CORPUS AND FIRST AMENDED PETITION FOR 
WRIT OF HABEAS CORPUS'." 

5 
	

12/16/2013 	AFFIDAVIT IN SUPPORT OF REQUEST TO PROCEED IN 	1036 - 1039 
FORMA PAUPERIS 

1 
	

02/21/2001 	AMENDED INFORMATION 
	

101 - 103 

1 
	

02/21/2001 	AMENDED INFORMATION AMENDED BY 
	

104 - 106 
INTERLINEATION ON 03/12/2001 

1 
	

02/21/2001 	AMENDED INFORMATION AMENDED BY 
	

107 - 109 
INTERLINEATION ON 03/13/2001 

3 
	

05/16/2003 	AMENDED JUDGMENT OF CONVICTION 
	

596 - 597 

1 
	

06/08/2001 
	

CASE APPEAL STATEMENT 
	

196 - 198 

3 
	

05/07/2003 
	

CASE APPEAL STATEMENT 
	

584 - 585 

3 
	

05/08/2003 
	

CASE APPEAL STATEMENT 
	

589 - 590 

1 
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05/20/2003 

05/30/2003 

03/28/2006 

08/28/2006 

03/27/2010 

06/28/2011 

07/26/2011 

02/05/2014 

03/27/2014 

04/07/2014 

05/07/2014 

05/13/2014 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 

598 - 599 

607 - 609 

766 - 767 

804 - 805 

855 - 856 

944 - 945 

994 - 995 

1189 - 1190 

1270 - 1271 

1307 - 1308 

1341 - 1342 

1357 - 1358 

3 

3 

4 

4 

4 

5 

5 

6 

6 

6 

6 

6 

7 
	

10/28/2014 	CERTIFICATION OF COPY AND TRANSMITTAL OF 
RECORD 

1 
	

05/08/2001 	CORRECTED PRE-SENTENCE INVESTIGATION REPORT 	186 - 191 
(UNFILED) CONFIDENTIAL 

1 
	

06/08/2000 	CRIMINAL BINDOVER 
	

1 - 13 

1 
	

12/06/2000 	CRIMINAL BINDOVER 
	

33 -71 

5 
	

01/11/2012 
	

CRIMINAL ORDER TO STATISTICALLY CLOSE CASE 
	

1018 - 1018 

6 
	

03/31/2014 
	

CRIMINAL ORDER TO STATISTICALLY CLOSE CASE 
	

1272 - 1272 

3 
	

08/27/2002 
	

DECLARATION OF DEFENDANT 
	

488 - 491 

4 05/24/2011 	DEFENDANT'S MOTION FOR LEAVE TO FILE 
"DEFENDANT'S RESPONSE TO STATE'S OPPOSITION TO 
DEFENDANT'S PRO PER MOTION TO CORRECT AN 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE" 

08/11/2006 	DEFENDANT'S MOTION TO STAY PROCEEDINGS AND 
MOTION FOR APPOINTMENT OF COUNSEL 

05/24/2011 	DEFENDANT'S RESPONSE TO "STATE'S OPPOSITION TO 
DEFENDANT'S PRO PER MOTION TO CORRECT AN 

4 

4 

900 - 908 

782 - 797 

909 - 912 

2 
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ILLEGAL SENTENCE OR IN THE ALTERNATIVE, MOTION 
FOR MODIFICATION OF SENTENCE" 

6 
	

03/24/2014 	DEFENDANT'S RESPONSE TO STATE'S OPPOSITION TO 	1260 - 1264 
DEFENDANT'S MOTION TO VACATE HABITUAL FELON 
ADJUDICATION AND SENTENCE 

05/08/2003 	DESIGNATION OF RECORD ON APPEAL 

05/20/2003 	DESIGNATION OF RECORD ON APPEAL 

02/04/2014 	DESIGNATION OF RECORD ON APPEAL 

03/24/2014 	DESIGNATION OF RECORD ON APPEAL 

04/04/2014 	DESIGNATION OF RECORD ON APPEAL 

05/06/2014 	DESIGNATION OF RECORD ON APPEAL 

10/28/2014 	DISTRICT COURT MINUTES 

10/27/2014 	DOCUMENTARY EXHIBITS (UNFILED) (CONTINUED) 

10/27/2014 	DOCUMENTARY EXHIBITS (UNFILED) (CONTINUATION) 

10/04/2000 	FINDINGS (OF COMPETENCY) 

03/03/2006 	FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

04/01/2014 	FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

06/09/2000 	INFORMATION 

12/07/2000 	INFORMATION 

03/15/2001 	INSTRUCTIONS TO THE JURY 

05/18/2001 	JUDGMENT OF CONVICTION (PLEA OF GUILTY) 

05/18/2001 	JUDGMENT OF CONVICTION AMENDED BY 
INTERLINEATION ON 10/02/2002 

02/18/2014 	JUDICIAL NOTICE 

03/14/2001 	JURY LIST 

02/21/2001 	MOTION AND NOTICE OF MOTION TO AMEND 
INFORMATION 

3 

3 

6 

6 

6 

6 

7 

6 

7 

1 

4 

6 

1 

1 

1 

1 

1 

6 

1 

1 

591 - 592 

600 - 602 

1181 - 1182 

1268 - 1269 

1291 - 1292 

1340 - 1340 

1448 - 1514 

1374 - 1380 

1381 - 1447 

26 - 27 

732 - 742 

1275 - 1287 

14 - 16 

72 - 74 

139 - 165 

192 - 193 

194 - 195 

1203 - 1207 

138 - 138 

110 - 114 

1 
	

03/20/2001 	MOTION AND NOTICE OF MOTION TO AMEND 
	

170 - 174 
INFORMATION 

3 
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07/19/2002 	MOTION FOR A NEW TRIAL 

08/30/2002 	MOTION FOR A NEW TRIAL 

10/01/2002 	MOTION FOR A NEW TRIAL 

04/08/2014 	MOTION FOR LEAVE TO FILE MOTION FOR 
RECONSIDERATION 

3 

3 

3 

6 

470 - 477 

498 - 514 

517 - 527 

1310- 1314 

1035 - 1035 

709 - 712 

839 - 851 

929 - 940 

1191 - 1197 

1316 - 1321 

539 - 555 

12/16/2013 

10/05/2005 

03/25/2010 

06/21/2011 

02/05/2014 

04/08/2014 

12/03/2002 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

MOTION FOR PRISONER TRANSPORTATION ORDER 

MOTION FOR RECONSIDERATION 

MOTION FOR RECONSIDERATION 

MOTION FOR RECONSIDERATION 

MOTION FOR RECONSIDERATION 

MOTION TO DISMISS COUNSEL AND APPOINTMENT OF 
SUBSTITUTE COUNSEL 

5 

4 

4 

5 

6 

6 

3 

3 
	

08/28/2002 	MOTION TO DISMISS COUNT PURSUANT TO HABITUAL 	492 - 497 
CRIMINAL STATUTE, NRS 207.010 

1 
	

03/09/2001 	MOTION TO DISMISS FOR FAILURE TO PRESERVE 	 131 - 137 
EVIDENCE 

117 - 125 

1019 - 1021 

1076 - 1079 

478 - 486 

02/22/2001 	MOTION TO DISMISS INFORMATION 

12/12/2013 	MOTION TO EXTEND PRISON COPY WORK LIMIT 

01/13/2014 	MOTION TO EXTEND PRISON COPY WORK LIMIT 

07/19/2002 	MOTION TO VACATE SENTENCE AS AN HABITUAL 
CRIMINAL 

1 

5 

5 

3 

3 

3 

01/14/2005 	MOTION TO WITHDRAW COUNSEL 

08/02/2004 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

626 - 629 

618 - 623 

859 - 863 

1012 - 1017 

1363 - 1368 

4 
	

10/11/2010 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

5 
	

12/20/2011 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

6 	07/15/2014 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 

4 
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JUDGMENT - AFFIRMED 

08/10/2006 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED AND REMAND 

11/02/2006 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

10/04/2011 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

07/16/2014 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

04/18/2002 	NEVADA SUPREME COURT CLERKS 
CERTIFICATE/JUDGMENT - AFFIRMED IN PART AND 
REMAND; REHEARING DENIED 

4 

4 

5 

6 

3 

772 - 781 

809 - 814 

1007- 1011 

1369 - 1373 

463 - 469 

1 
	

06/08/2001 	NOTICE OF APPEAL 
	

199 - 201 

05/07/2003 

05/08/2003 

05/20/2003 

05/22/2003 

03/27/2006 

08/28/2006 

03/25/2010 

06/24/2011 

07/25/2011 

02/04/2014 

03/24/2014 

04/04/2014 

05/06/2014 

05/13/2014 

03/06/2006 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF ENTRY OF DECISION AND ORDER 

586 - 588 

593 - 595 

603 - 603 

604 - 606 

764 - 765 

806 - 806 

852 - 854 

941 - 943 

991 - 993 

1179 - 1180 

1265 - 1267 

1288 - 1290 

1336 - 1339 

1352 - 1356 

743 - 754 

3 

3 

3 

3 

4 

4 

4 

5 

5 

6 

6 

6 

6 

6 

4 

6 
	

04/07/2014 	NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 1293 - 1306 
OF LAW AND ORDER 

5 
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07/07/2011 	NOTICE OF ENTRY OF ORDER 

07/12/2011 	NOTICE OF ENTRY OF ORDER 

08/12/2011 	NOTICE OF ENTRY OF ORDER 

12/26/2002 	NOTICE OF INTENT TO SEEK PUNISHMENT AS A 
HABITUAL CRIMINAL 

10/05/2005 	NOTICE OF MOTION 

02/05/2014 	NOTICE OF MOTION 

04/08/2014 	NOTICE OF MOTION AND MOTION FOR LEAVE TO FILE 
MOTION FOR RECONSIDERATION 

5 

5 

5 

3 

4 

6 

6 

958 - 961 

964 - 967 

1003 - 1006 

565 - 568 

713 - 713 

1198 - 1198 

1309 - 1309 

6 
	

04/08/2014 	NOTICE OF MOTION AND MOTION FOR 
	

1315 - 1315 
RECONSIDERATION 

4 
	

02/09/2010 	NOTICE OF MOTION AND MOTION TO CORRECT AN 	815 - 829 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE 

5 
	

12/12/2013 	NOTICE OF MOTION AND MOTION TO CORRECT ILLEGAL 1022 - 1034 
SENTENCE 

6 
	

02/25/2014 	NOTICE OF MOTION AND MOTION TO VACATE HABITUAL 1245 - 1251 
FELON ADJUDICATION AND SENTENCE 

5 
	

06/16/2011 	NOTICE OF MOTION/MOTION FOR EXTENSION OF TIME 	923 -928 

5 
	

07/21/2011 	NOTICE OF MOTION/MOTION FOR LEAVE TO FILE 	968 - 971 
MOTION FOR RECONSIDERATION 

972 - 984 

128 - 130 

98 - 100 

562 - 564 

1153 - 1161 

NOTICE OF MOTION/MOTION FOR RECONSIDERATION 

NOTICE OF WITNESSES [NRS 174.234 (1)(B)] 

NOTICE OF WITNESSES [NRS 174.234(1)(B)] 

OBJECTION 

OPPOSITION TO MOTION TO EXTEND PRISON COPYWORK 
LIMIT 

5 
	

07/21/2011 

1 
	

02/27/2001 

1 
	

01/23/2001 

3 
	

12/04/2002 

6 
	

01/30/2014 

6 
	

02/21/2014 	OPPOSITION TO RENEWED MOTION TO EXTEND PRISON 	1241 - 1244 
COPY WORK LIMIT 

1 
	

08/25/2000 	ORDER 	 23 - 24 

1 	09/27/2000 	ORDER 	 25 - 25 

6 
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6 

4 

4 

6 

06/19/2000 

11/17/2000 

12/30/2002 

06/02/2014 

ORDER (COMMITMENT) 

ORDER (REMAND) 

ORDER APPOINTING COUNSEL 

ORDER DENYING COUNTERMOTION FOR 
DETERMINATION OF VEXATIOUS LITIGATION AND 
REQUEST FOR ORDER TO SHOW CAUSE WHY THE COURT 
SHOULD NOT ISSUE A PRE-FILING INJUNCTION ORDER 

06/02/2014 	ORDER DENYING DEFENDANT'S MOTION FOR 
RECONSIDERATION AND ORDER DENYING DEFENDANT'S 
MOTION FOR LEAVE TO FILE MOTION FOR 
RECONSIDERATION 

ORDER DENYING DEFENDANT'S MOTION TO CORRECT 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE 

ORDER DENYING DEFENDANT'S MOTION TO STAY 
PROCEEDINGS AND MOTION FOR APPOINTMENT OF 
COUNSEL 

ORDER DENYING DEFENDANT'S MOTION TO VACATE 
HABITUAL FELON ADJUDICATION AND SENTENCE 

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR 
LEAVE TO FILE MOTION FOR RECONSIDERATION 

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION TO CORRECT AN 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE AND DEFENDANT' PRO 
PER MOTION FOR LEAVE TO FILE DEFENDANT'S 
RESPONSE TO STATE'S OPPOSITION TO DEFENDANT'S PRO 
PER MOTION TO CORRECT AN ILLEGAL SENTENCE OR IN 
THE ALTERNATIVE MOTION FOR MODIFICATION OF 
SENTENCE 

1 

1 

3 

6 

5 

5 

17 - 19 

31 - 32 

569 - 570 

1359 - 1360 

1361 - 1362 

837 - 838 

807 - 808 

1273 - 1274 

1001 - 1002 

962 - 963 

03/09/2010 

08/29/2006 

03/31/2014 

08/11/2011 

07/11/2011 

4 
	

05/20/2011 	ORDER DENYING DEFENDANT'S PRO PER MOTION TO 	892 - 893 
CORRECT ILLEGAL SENTENCE OR, IN THE ALTERNATIVE, 
MOTION FOR MODIFICATION OF SENTENCE 

7 
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PAGE 
NUMBER: 

4 	04/08/2010 	ORDER DENYING DEFENDANT'S PRO PER MOTION TO 	857 - 858 
RECONSIDER 

4 	01/19/2006 	ORDER DENYING DEFENDANT'S PRO PER MOTION TO 	730 - 731 
RECONSIDER MOTION FOR PRISONER TRANSPORTATION 

5 	01/24/2014 	ORDER DENYING DEFENDANT'S PRO SE MOTION TO 	1150 - 1150 
EXTEND PRISON COPY WORK LIMIT AND DEFENDANT'S 
PRO SE MOTION TO CORRECT ILLEGAL SENTENCE 
(CONTINUED) 

6 	01/24/2014 	ORDER DENYING DEFENDANT'S PRO SE MOTION TO 	1151 - 1152 
EXTEND PRISON COPY WORK LIMIT AND DEFENDANT'S 
PRO SE MOTION TO CORRECT ILLEGAL SENTENCE 
(CONTINUATION) 

6 
	

04/10/2014 	ORDER DENYING MOTION TO EXTEND COPYWORK LIMIT 1322 - 1322 

4 
	

04/11/2006 	ORDER DENYING PETITIONER'S MOTION FOR REHEARING 768 - 769 

08/26/2004 

07/18/2005 

12/24/2013 

04/01/2003 

ON DECISION ENTERED MARCH 3, 2006 

ORDER FOR EXCESS FEES 

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 
DAY, AKA, GREGORY SCOTT HERMANSKI, BAC #69140 

3 

4 

5 

3 

624 - 625 

700 - 700 

1067 - 1067 

582 - 583 

3 
	

02/15/2002 	ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 	461 - 462 
DAY, BAC #69140 

3 
	

09/26/2002 	ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 	515 - 516 
DAY, BAC #69140 

2 
	

09/25/2001 	ORDER FOR TRANSCRIPT 	 457 - 457 

3 
	

07/19/2002 	ORDER FOR TRANSCRIPT 	 487 - 487 

3 
	

02/08/2005 	ORDER GRANTING DEFENDANT'S MOTION TO 	 630 -631 
WITHDRAW COUNSEL 

1 
	

02/21/2001 
	

ORDER TO AMEND INFORMATION 
	

115 - 116 

1 
	

03/26/2001 
	

ORDER TO AMENDED INFORMATION 
	

175 - 176 

1 
	

10/04/2000 
	

ORDER TO TRANSPORT DEFENDANT (FOUND 
	

28 - 29 

8 
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COMPETENT PER NRS 178.460) 

PETITION FOR WRIT OF HABEAS CORPUS (CONTINUED) 

PETITION FOR WRIT OF HABEAS CORPUS 
(CONTINUATION) 

PETITION FOR WRIT OF HABEAS CORPUS (POST 
CONVICTION) 

PETITIONER'S MOTION FOR REHEARING ON DECISION 
ENTERED MARCH 3, 2006 

PETITIONER'S OBJECTION AND MOTION TO STRIKE 
RESPONDENT'S OPPOSITION TO MOTION TO EXTEND 
PRISON COPY-WORK LIMIT 

3 
	

07/13/2005 

4 
	

07/13/2005 

5 
	

12/16/2013 

4 
	

03/16/2006 

6 
	

02/11/2014 

632 - 690 

691 - 699 

1040 - 1066 

755 - 759 

1199 - 1202 

5 
	

01/17/2014 	PETITIONER'S STATEMENT OF CAUSE FOR DELAY 
	

1146 - 1149 

1 
	

04/25/2001 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 
	

180 - 185 
CONFIDENTIAL 

3 
	

02/20/2003 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 
	

575 - 581 
CONFIDENTIAL 

1 
	

03/15/2001 	PROPOSED JURY INSTRUCTIONS NOT USED AT TRIAL 	166 - 168 

1 
	

11/15/2000 	REMITTITUR 
	

30 - 30 

6 
	

02/04/2014 	RENEWED MOTION TO EXTEND PRISON COPY-WORK 
	

1183- 1188 
LIMIT 

1 
	

06/08/2001 
	

REQUEST FOR ROUGH DRAFT TRANSCRIPT 
	

202 - 204 

1 
	

03/26/2001 
	

SECOND AMENDED INFORMATION 
	

177 - 179 

4 
	

07/27/2006 
	

SECOND AMENDED JUDGMENT OF CONVICTION 
	

770 -771 

4 

06/28/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
EXTENSION OF TIME 

06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
LEAVE TO FILE DEFENDANT'S RESPONSE TO STATE'S 
OPPOSITION TO DEFENDANT'S PRO PER MOTION TO 
CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 

5 

4 

946 - 951 

913 - 917 

918 - 920 

9 
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AUTHORITIES IN SUPPORT OF MOTION TO CORRECT 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE (CONTINUED) 

06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	921 - 922 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION TO CORRECT 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE (CONTINUATION) 

10/02/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR NEW 528 - 532 
TRIAL 

10/24/2005 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
PRISONER TRANSPORTATION 

10/24/2005 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
PRISONER TRANSPORTATION 

06/29/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RECONSIDERATION 

02/20/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RECONSIDERATION 

714- 717 

718 - 721 

952 - 957 

1225 - 1233 

04/24/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	1323 - 1335 
RECONSIDERATION AND COUNTERMOTION FOR 
DETERMINATION OF VEXATIOUS LITIGATION AND 
REQUEST FOR ORDER TO SHOW CAUSE WHY THE COURT 
SHOULD NOT ISSUE A PRE-FILING INJUNCTION ORDER 

03/23/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
	

760 - 763 
REHEARING 

02/19/2010 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	830 - 836 
CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

08/22/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO STAY 798 - 803 
PROCEEDINGS AND MOTION FOR APPOINTMENT OF 
COUNSEL 

03/12/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

1252 - 1259 
VACATE HABITUAL OFFENDER ADJUDICATION AND 
SENTENCE 

10 
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VOL 
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PLEADING 
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3 

5 

10/02/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
VACATE SENTENCE AS AN HABITUAL CRIMINAL 

07/22/2011 	STATE'S OPPOSITION TO DEFENDANT'S NOTICE OF 
MOTION/MOTION FOR LEAVE TO FILE MOTION FOR 
RECONSIDERATION 

533 - 538 

985 - 990 

4 
	

09/20/2005 	STATE'S OPPOSITION TO DEFENDANT'S PETITION FOR 	701 - 708 
WRIT OF HABEAS CORPUS (POST-CONVICTION) 

4 
	

05/06/2011 	STATE'S OPPOSITION TO DEFENDANT'S PRO PER MOTION 881 - 885 
TO CORRECT ILLEGAL SENTENCE OR IN THE 
ALTERNATIVE MOTION FOR MODIFICATION OF 
SENTENCE 

6 
	

01/31/2014 	STATE'S RESPONSE AND MOTION TO DISMISS 
	

1162- 1178 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
AND "FIRST AMENDED" PETITION FOR WRIT OF HABEAS 
CORPUS 

3 
	

12/03/2002 	STATE'S RESPONSE TO DEFENDANT'S MOTION FOR NEW 556 - 561 
TRIAL 

5 

6 

01/02/2014 	STATE'S RESPONSE TO DEFENDANT'S MOTION TO 
CORRECT ILLEGAL SENTENCE AND MOTION TO EXTEND 
PRISON COPY WORK LIMIT. 

02/21/2014 	STATE'S RESPONSE TO NEW CLAIMS RAISED IN 
DEFENDANT'S REPLY TO THE STATE'S RESPONSE TO 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) 

1068 - 1075 

1234 - 1240 

4 
	

12/08/2005 	STATE'S SUPPLEMENTAL RESPONSE TO DEFENDANT'S 	722 - 729 
PETITION FOR WRIT OF HABEAS CORPUS (POST- 
CONVICTION) 

4 
	

05/19/2011 	SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT 886 - 891 
OF MOTION TO CORRECT AN ILLEGAL SENTENCE OR, IN 
THE ALTERNATIVE, MOTION FOR MODIFICATION OF 
SENTENCE 

3 	02/11/2003 	TRANSCRIPT OF HEARING HELD ON APRIL 26, 2000 	571 - 574 
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00C167783 	The State of Nevada vs Gregory S 
Hermanski 

INDEX 
PAGE 

VOL 
	

DATE 
	

PLEADING 
	

NUMBER: 

3 
	

02/27/2004 	TRANSCRIPT OF HEARING HELD ON APRIL 30, 2003 	610 - 617 

1 
	

01/09/2001 	TRANSCRIPT OF HEARING HELD ON DECEMBER 4, 2000 	75 -97 

2 
	

11/01/2001 	TRANSCRIPT OF HEARING HELD ON FEBRUARY 21, 2001 	458 - 460 

1 
	

06/21/2000 	TRANSCRIPT OF HEARING HELD ON JUNE 6, 2000 	 20 -22 

1 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 12, 2001 	205 -211 

1 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 13, 2001 	212 - 230 
(CONTINUED) 

2 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 13, 2001 	231 - 314 
(CONTINUATION) 

2 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 14, 2001 	315 - 440 

2 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MAY 9, 2001 	 441 - 456 

1 
	

03/15/2001 	VERDICT 	 169 - 169 

1 
	

02/22/2001 	WITNESS LIST 	 126 - 127 
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CERT-IF/Elk COPY OP SENTE/OCE 	SC624Etrt: 

XTZ. 
ko.C-Boone..1-:;,:,:Xn.: the Circuit Coutt 	  

.Renieniberaii, That ob thin the 	  
at:thCregt4:44 ,:.  dun  

. BootickgCtitity: 
city.: OfictifittibL.L',..,": 
HOlfORABLE 	.,51Ctliji.,, sP1,7,„...cl.k,V,E*Tvictie .  of th‘siTh teettitti:4 
thit:'..State of .14Tesitnit.'i.andt Judge. of 
otbjoeedings retie 	' , 

0AfftVilA' 

:14th day of July, 191 5 	
. 	. 

. 	_ 	. 
Attar:net on behalf :  of the .State of Mi.iattUrf ant:Althea also thedefendavh 
in patOn and in the presence of his attorney,, pewit if.:  Bear  III. 
whereupon, the defendant is informed by the .COUrtAliat.,-aa:Play.:M . ...1975; . : ' ,he 

enteregVa plea of guilty to Count 11....0f,thajnt0tOatiWoiolint..,Sal04: 
Controlled Substance . Upon inquiry, the Cáurt found that said pha of 	, 
ilitAlt3r7Was knowingly, intelligently. and :voluntarily entered with under-
standing of the nature of charge and ::•range .  of Punittiiient 	The COurt .  
further ,. found that the defendant had effective assistance of counsel. 

jmposition of sentence was suspended pending pre-sentence investi-
gationand report. Final disposition was by : Alio : Court set for July 14... 
1975. ' 

now the pre-sentence investigation and report is by the Court 
considered, Whereupon, punishment is• fixed at five (5) years in . the 
Departaient of Corrections. And now 1.:+#ing asked if he, the said defendant, . 
has any. legal cause to show why judgment should apt,.'lke..prorto4Thaqc.1.,agaillst. 

according to law. fafls .  to .s now such cause. • 	 . , 
. 	. 

• IS THEREFORE SENTENCED, ORDERED  • AND.  .'ADJAIDGEO: .:by.'itii: Court that. 
the defendant, 	 ..Day.. halting. heretofores.:4tittieted: , ,RietHo.11-4.0.1ijr • . 	. 	. 	. 

.cr.f•..infoeatiitton • charging • 	.. 0 f:•:::.Contro 1.341V5ith 
cOnfittett...in an .4 tiatituti on..:to- be,..de*Tch*.t*C - kr:litek'• : 1;t0piirtetent4tt.,-..,."• 
Corretfons of th State of Missouri 'tor a period of five (5) years 
te ,:beAiip t . ,.. omit ked 
judgment atid•':: s entence °r the Court herein be  Compll*4 w1tI ørunles 
otherwtze d1scharged by due coarse of law1 	 --• 	

• 

.s furfrordered. by. the 

r.nt,AafteaVrtte . 

v,tt 
0.2ass 

-fAtivatIpkyTsTviericolfr -jpw: 
• trecer jytbat 

4.0VOSA*60 
urtfter:.4sAtilH., 

.theqgOutVID 
ivjk,Iiiit it* 

offlo 

WWWINVOINETEGMEEREUREEEENENEM mmwwwwwW1.401.11MON 

1381 



STATE OF MISSOURI} Ss 
COUNTY OF BOONE 

i, CHERYL Will'IMARSH, Clerk of the 
Circuit Court of Boone County, MIssouri, 
hereby certify the above and foregoing Ls 
a full, true and correct copy of 

as fully as the same remains of record In 
my said office. IN WITNESS WHEREOF, 

have hereunto set my hand end aft 

the seat of said office thI5, 	74)  

day of 	 Cy-€) 

CHERYL WHITMARSH, CLERK 
Circuit Clerk of Boone County,/40 
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Signature of Officer Authorized To Administer Oaths (18 U.S.C. 4004) 

Record Copy - Requester, Copy - Central File 
(This form may be replicated via WP) Replaces 8P-396(58) of OCT 88 

Inmate Systems Manager 
Title 

STATE OF Florida 

ss 
COUNTY OF Sumter 

Subscribed and sworn to before me this 23rd day of February 2001. 
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U.SIDEPARTM:RNT OF 	ICE 
UNITED StATER PAROLE CO 	ON 

LICATION  

 

Case Of • . . . 	........ 	Day, Robert James 
Reg. No 	  
FBI No 	 652643N8 
Birth Date 	  02-06-54 
Race 	 White 
Sentence Length 	 10 years(orig.), 1,184 daya(parole violator term) 
Original Offense 	 Bank Robbery 

You shall, unless you have been convicted of a new offense, he given a preliminary interview by an official designated by a Regional 
Commissioner to determine if there is probable oatise to believe that you have violated the conditions of your release, and if so, whether 
to release you or hold you for a revocation hearing. 

At your preliminary interview and any subsequent revocation hearing you may present documentary evidence and voluntary witnesses 
on your behalf, and, if you deny the charge(s) against you, you may request the presence of those who have given information upon which 
the charges are based. Such witnesses will be made available for questioning unless good cause is found for their non-appearance. 

You may be represented by an attorney or other representative of your choice, or, if you are unable to pay for counsel, an attorney will 
be provided by the U.S. District Court if you fill out and promptly return a Form CJA-22 to a U.S. Probation Officer. 

If, after a revocation hearing, you are found to have violated the conditions of your release the Commission may: (1) restore you to 
supervision, and, if appropriate, (a) reprimand you; (b) modify your conditions of supervision; or (c) refer you to a residential community 
treatment center for the remainder of your sentence; or (2) revoke your parole or mandatory release, in which case the Commission will 
also decide when to consider you for further release. 

If you have been convicted of a new offense (committed while on parole) which is punishable by a term of impriaontnent, you will not 
receive sentence credit for the time you spent on parole. Exception; for cases heard in the 9th Circuit beginning on October 22, 1990, 
the Commission will exercise discretion, in accordance with 28 C.P.R. 242 (Appendix), prior to ordering the forfeiture of sentence 
credit for the time spent on parole. If the Commission finds that you absconded or otherwise refused to submit to parole supervision, 
the Commission may order that you not receive credit toward service of your sentence for that amount of time (If your original sentence 
was imposed for violation of the District of Columbia Cie-mine! Cede, you will not receive credit for time spent on parele regardless of 
whether or not you have been convicted of a crime.) 

A special parole term violator whose parole is revoked shall receive no credit for time spent on parole. 

CHARGES: 

Charge Na. 1 Law Violations: (a) Careless and Imprudent Driyhig; (b) Driving While Intoxicated; 4c) Failure to Appear - On or about 
11-18-96, subject was issued a citation for the offense(s) cited in (a) above after he was involved in a accident wherein he struck a truck 
that was stopped at an intersection to make a left turn. Re was later charged with Driving While Intoxicated in reference to this incident 
and was scheduled to appear in Boone County Circuit Court on 02-28-97. Subject failed to appear in court as scheduled. This charge is 
based on information contained in the letters dated 12-18-98 and 03-27-97 from USPO Landrum. 
60 ADMIT [ ] or DENY 	this charge. 
(h)I ADMIT [ I or DENY [ I this charge. 
(e)I ADMIT [ I or DENY [ I this charge. 

Charge No. 2 - Violation of Special Condition (DRUG/ALCOHOL). On or about the following date(s), subject failed to keep regularly 
scheduled appointments with Family Counseling Center for riubinission of urine specimens/counseling: 02-02-97, 02.21-97 and 03-07-97 
This charge is based on information contained in the letter dated 03-27-97 from USPO Landrum. 
I ADMIT [ l or DENY1 this charge. 

Charge No. 3- 'Failure to Report C.,atenei in Residence. On or about 03-14-97, USPO Landrum learned that subject had moved Dram his 
last reported residence with his mother, Say Day, on or about 03-10-97. Subject has failed to advise his USPO of his current address and 
his whereabouts are unknown. This charge is based on information contained in the letter doted 03-27-97 from USPO Landrum. 
I ADMIT [ I  or DENY [ I this charge. 

Date 	  April 4, 1997 
Parole Termination Date 	  07-10-99 
Violation Date 	  11-18-96 
Released 	  August 22, 1096 

Preliminary Interview Is Required nded Bt 
 

1,0-1/.44  
Warrant Issued .........................-...........April 4, 1897 	 7 Stephen J. H 

U.S. Parole 
Probation Office Requesting Warrant..Weeter.n District of Missouri (Jefferson City) 
( ) Commission 	) Inmate 	) Institution 	) USPO 	4 1 Interviewing Officer 

Robert James Day Reg. No. 19440344 

Warrant Application 

Page 1 of 1 
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DEFENDANT TURNED OVERTO 

A,et.j çr  FIT ociic 

ON 

1111.  WARRANT I.  
U.S. Department of Justice 
United States Parole Commission 

To Any Federal Officer Authorized To Serve Criminal Process Within The United States: 

WHEREAS, Day, Robert James, Reg. No. 19440-044 was sentenced by the United States District 

Court to serve a sentence of 10 years(orig.), 1,784 days(parole violator term) for the crime of Bank  

Robbery and was on August 22, 1996 released on parole from Butner FCI with 1,052 days 

remaining to be served; 

AND, WHEREAS, reliable information has been presented to the undersigned Member of this 

Commission that said released prisoner named in this warrant has violated one or more conditions 

of his release; 

NOW, THEREFORE, this is to command you by authority of Sec. 4213, Title 18, U.S.C., to 

execute this warrant by taking the above-named, wherever found in the United States, and :hold 

him in your custody either until he is released by order of the Parole Commission, or until you are 

authorized to transport him for further custody. 

WITNESS my hand and the seal on April 4, 1997. 

/ 770e.c- 	A64-7 
U.S. Parole Co ...iriamssioner 
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si44.11.11.1 Vr Lt.) OPeClal z-arcue ienn 

(Name') 
	

(Number) 	 (7ns:1m:io1) 

UNITED STATES MARSHAL'S RETURN TO UNITED STATES PAROLE COMMISSION 
NOTE: Do not execute this warrant if subject is being held in custody on other Federal, State, or Local charges, unless otherwise 
ordered by the Commission, (See accompanying instructions on Form H-24,) 

District of  /IA 
	

SS: 

Received this writ the 	a Ti 	day of 	irvi  	 ,19 	, and executed same by 
arresting the within-named 	no4.1ar 3 	Dire 

	this 	  

 

 
 

 

ctay of  itiey  

 

 

 

 

19 c.42 
- 

, at 	 and commirting him to_2;ar 

A/vat A /iPJ 

,ic (IR pis 
Marrnat) 

By  
(Del:pm Marringt) 

Further executed same by committing him to 

,I9. 	 , the institution 
designated by the Attorney General, with the copy of the: Warrant and warrant applicat on. 

By 

 

 

 

(Depsny Alcirshai) 

NOTE—The ori ginal of this warrant is to be returned to U.S. Parole Comissioner of the parole region where it was issued. 
I have received a copy or the warrant appii4„tion cli*d 	1 14, I  

' 
Signature 

(itszibiett refuses co sigh, Marshal should so indicate-) 

at 
	

/1- 
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WARRANT 
• p -k 

tj) L 

Department of Justice 
United States Parole Commission 

To Any Federal Officer Authorized To Serve Criminal Ptcletrtqthi*M4United States: 

WHEREAS, Day, Robert James, Reg. No. 19440-044 was sentencid . WitiOAligiatates District 

Court for the Western District of Missouri to serve a sentence of 10 years (Orig); 2099 days (PV) 

for the crime of Bank Robbery and was on October 18 1993 released on re-parole from FCI 

Bastrop with 1784 days remaining to be served; 

AND, WHEREAS, reliable information has been presented to the undersigned Member of this 

Conirnission that said released prisoner named in this warrant has violated one or more conditions 

of his release; 

NOW, THEREFORE, this is to command you by authority of Sec. 4213, Title 18, U.S.C., to 

execute this warrant by taking the above-named, wherever found in the United States, and hold 

him in your custody either until he is released by order of the Parole Commission, or until you are 

authorized to transport him for further custody. 

WITNESS my hand and the seal on January 21, 1994. 
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arresting the within-csamed 

By 

By 

WARRANT' 	or return of Primmer released to raperrision or to Special Parole Term 

UNITED STATES MARSHAL'S RETURN TO UNITED STATES PAROLE COMMISSION 

NOTE: Do not execute this warrant if subject k being held in custody on other Federal, State, or Local charges, unless otherwise 

ordered by the Commiesion. (Set accortpanying instruction on Form I-1-24.) 

S,745:oeA.1 	District or i(titirti 	sJvA 

Received this writ the 

 

otf- 	day of 	-;40,114 1..2Y „19 	, and baectsted Same by 

 

tiJ w_fk:27..n-1 	4.0rieviv/41 

Further executed same by corrunitt ing him to 	"Fai 	triiZ  

at—BOY Aitspe Ai  	 on 

designated bY the Attorney General, with the copy of the Warrant aid warrant application. 

91L , the institution 

7)  /IP 	••••• 	 •• • 	 ••••.•••• t••• -,-- -- -.7 -7• 
1,0 . 	8.61z42--i  I 14—  

MirxisU 

Cic) ,  US0 	it-13-*D 
•••••• ••■•••• vey.....4 "04 M•IMF 

	 ie Cornissioner or the parole Milan when It was iSsua 

I have received a copy of the warrant appli 

Signature AL 

Data 

ntilises to se" Marshal 
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LICATION U.S. DEPARTMENT OFAIIICE 
won't' STATES PAROLE CO - ON 

iMs■••61 

Case Of 	  Day, Robert James 

Reg. No 	  19440-0.44 
Issuing Region 	 Eastern Region 

Date 	 January 21, 1994 
(District From.,........- 	 Western District of Missouri 

District To 	 Eastern District of North Carolina 

Transferred To 	 
Original Offense ..... Bank Robbery 

FBI No 	  852843N8 
Birth Date 	  2/6/54 
Race 	  'Waite 
Re-Parole-Termination 	 9/0/98 
Violation Date 	12128/93 
Released. 	  October 18, 1993 
Sentence Length   10 year* (Orig); 2099 days (PX.r) 

You shall, unless you have been convicted of a new offense, be given a preliminary interview by an official designated by a Regional 

Commissioner to determine if there is probable cause to believe that you have violated the conditions of yaw: release, and if so, whether 

to release you or hold you for a revocation hearing. 

At your preliminary interview and any subsequent revocation hearing you may present documentary evidence and voluntary witnesses 

on your behalf, and, if you deny the charge(s) against you, you may request the peesenee of those who have given information upon which 

the charges are based. Such witnesses will be made for questioning unless good cause is found for their non-appearance. 

You may be represented by an attorney or other representative of your choice, or, if you are unable to pay for counsel, an. attorney will 

Faila blebe provided by the U.S. District Court if you fill out and promptly return a Form CJA-22 to a U.S. Probation Officer. 

If, after a revocation hearing, you are found to have violated -  the conditions of your release the Commission may: (1) restore you to 

supervision, and, if appropriate, (a) reprimand you; (b) modify your conditions of supervision; or (c) refer you to a residential community 

treatment center for the remainder of your sentence; or (2) revoke your parole or mandatory release, in which case the Conunission will 

also decide when to consider you for farther release. 

If you have been convicted of a new offense (committed while on parole) which Is punishable by a term of imprisonment, you will riot 

receive sentence credit for the time you spent on parole. Exception: for cases heard In the 9th Circuit beginning on October 22, 1990, 

the Commission will exercise discretion, in accordance with 28 C.F.R. 2.52 (Appendix), prior to ordering the forfeiture of sentence 

credit for the time spent on parole. If the Commission finds that you absconded or otherwise refused to submit to parole supervision, 

the Commission may order that you not receive credit toward service of your sentence for that amount of time. (If your original sentence 

was imposed for violation of the District a Columbia Criminal Code, you will not receive credit for time spent on parole regardless of 

whether or not you have been convicted of a crime.) 

A special parole term violator whose parole is revoked shall receive no credit for time spent on parole. 

CHARGES; 

Charge No. 1- Violation of Special Condition (DAPS). On or about the following dates 12/23/93, 12123, 12/30, 114/94, 1/5, LT, 1111, 

1/15/94, subject failed to keep regularly scheduled appointments with Wake County Treatment Center for submission of urine 

specimens/counseling. This charge is based on information contained in the letter dated 1/18/94 from USPO Massey along with Waite 

County Treatment Reports. 
ADMIT ( J or DENY I this charge. 

Charge No. 2 - Failure to Report Change in Residence. Cu or about 1/4/94, subject left his last known residence at 920 Reedy Creek 

Road, Cary, North Carolina. Subject has failed to advise his USPO of his current address and his whereabouts are tinicuown. This charge 

is based on information contained in the letter dated 1/18/94 from USPO Massey. 

I ADMIT ) or DENY [ l this charge. 

Charge No. 3 Failure to Report to TJSPO as Directed. On or about the following dates, subject failed to report to his U.S. Probation 

Officer as directed: 116/94 and I/14/94. This charge is based on information contained in the letter dated 1118/94 from USPO Massey. 

ADMIT [ I or DENY E 1 this eharge. 

Charge No. 4 - Failure to Report Change in Employment. On or about 12./31/93, subject terminated his employment at John Hazel Paint 

Company, Cary, North Carolina. Subject failed to advise his USPO of his change in employment. This charge is based on information 

contained in the letter dated 1/18/94 from USPO Massey. 
I ADMIT ( I or DENY [ I this charge. 

Charge leo. 5 - Felordeue Financial Transaction Card Theft Misdemeanor Financial Transaction Card Theft. On or about 1/20/94, 

subject was arrested by Raleigh, North Carolina, Police for the above-cited offense(s) which occurred on or about 1/20/94. In this offense, 

the subject stole a credit card and used it to purchase $85.99 worth of goods. This charge is based on information contained in the letter 

dated 1121/94 from USPO Massey. 
ADMIT [ or DENY [ I this charge. 

Robert James Day Reg19440-044 
Warrant Application 

Page 1 of 2 
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United St'ates-of America vs. 

g6G 	9 44,,do 0 

tates District Court for 

FROND & 

JUDGMENT 

DOCKET NO, ••••••-41100.- 	  

JUDGMENT AND PROBATION/COMMITMENT ORDER ,0_245i9a2} 
In the presence of the attorney for the government 

	
MONTH 
	

DAY 
	

YEAR 

the defendant appeared in person on this date — 

LJ WITH COUNSEL 

sane 

WITHOUT COUNSEL 	However the court advised defendant of right to counsel and asked whether defendant desired to have 
i---  --- counsel appointed by the court and the defendant thereupon waived assistance of cot}Roe'r; 

0,1-112; 

FILED \y 

GUILTY; and the court being satiSf led tha 

there is a factual basis for the plea, 

- "IMMO  CON'TENbERE, 	JNOT 

(Name of Coursei) 

• 

LTYAUG 3 1984  

--; 
u. 	CiSTS1C1 ' CauST 

	I NOT GUILTY. Defendant is discharged 

There being a finding/seerdi-Ctot 	 . 

GUILTY. 

Defendant has been convicted as charged of' the offensew of -07: 	5tS'21.1.11 

110. 

aiaOr 
	

in 
7:;:a7laent 

iic td 

Ail 1m violatia 

The court asked whether defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the contrary 

was shown, or appeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that The defendant is 

hereby committed to the custody of the Attorney General or his authorized representative for imprisonment for a period of ter 4..4.,y.s. 

, 	".7 

,61>, 

 t - 
 

±-11 

'-axP7,7Q 2- L'7  

21,13a), 

SENTENCE 
OR 

PROBATION 
ORDER 

SPECIAL 
CONDITIONS 

OF 
PROBATION 

ADDITIONAL 1 In addition to the 5pecial conditions of probation imposed above, it is hereby ordered that the general cOnditions of probation set out on the 

CONDITIONS 1 reverse side of this judgment be imposed. The Court may change the conditions of probation.. reduce or extend the period of probation, and - 

OF 	I at any time during the probation period or within a maximum probation period of five years permitted by haw, may issue a warrant and 

PROBATION I revoke probation for a violation occurring during the probation period. 	- 

COMMITMENT 
RECOMMEN- 

DATION 

The court Orders commitMent to the custody of the Attorney General and recommends, • It is oulered-that the Clerk deliver 

a certified copy of this judgment 

and commitment to the U.S. Mar-

shal or other qua lified . officer 

CERTIFIED AS A TRUE COPY Ohl 
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Where probation has been ordered the defendant shall, during the period of probation, conduct himself as a law-abiding, industrious 
citizen and observe all conditions of probation prescribed by the -court TO THE DEFENDANT — You shall: 
01 refrain from violation of any law (federal,. state, and local) and get in touch immediately with TOW' probation officer if arrested or 

questioned by a law-enforcement officer; 
(21 associate only with law-abiding persons and maintain reasonable hours; 
(31 work regularly at a lawful occupation and support your legal dependents, if any, to the best of your ability. (When out of work 

notify your probation officer at once, and consult him Warty lob changes); 
(41 riot leave the iudicial district without permission of the probation officer: 
(5) notify your probation officer immediately of any change in your place of residence; 
MI follow the probation officer's instructlons and report as directed. 
The Court may change the conditions of probation, reduce or extend the period of probation, and at any time during the probation 
period or within the 4110,4irnitat probation period of 5 years permitted by law, may issue a warrant and revoke probation for a violation 

occurring during the probation period. 

mai.imum probation period (per indictment or information] which may be imposed on defendant eligible for sentencing under the 

Youth CorrectitIgihrla LI S.C. 5 3005 et sea. is one year for conviction of a misdemeanor or six months for conviction of a petty 
of f en Sc ciortiry and ' 1-e turn that I have .  executed 

	

fin part) tbe wiirt 	7it by delivering t% ,:a,  saidln 

	

'Rob 	 0 

	

jrCiralr 	 WIQA.EttkKeRix.: y :FeAeiv„‘ 	.„ro edyi 

	

4-1,‘ 	 642  • - 
0 A 

3t3s- 	 D72=Mit sput 	 iM 

GENERAL 
CONOMONS 

OF 
PRORATION 

ON  9f7424/7(71  CO. MPLETED A 
THE NAMED WITHA BY ASSUMiNG  	_ 
AND TRANSPORIATING HIM TO 
EWISFREMbliAL. 

I have executed the within Judgment and Commitment as follows: 

Defendant delivered on 	 to 	  

Defendant noted appeal on 	  

Defendant released on 	  

Mandate issued on 	  

Defendant's appeal determined on 	  

Defendant delivered on 	 to 	  

at 	  the institution designated by 
the Attorney General, with a certified copy of the within Judgment and Commitment. 
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DEPENDENTS 

•Leavenworth, Kar.s•=q Male HoEa 

PLACE OF SiRT:i S EX • ouc,:-. , -Nor..4 	. 
Liar schooL 

VERDICT 
Not aocLicabl  
C.:STAINERS CA CHARGES PENDING 

CT^ER CEFENOANTS 

None 

ritUeZn _ OF Li.a. uuuiS 
SUBMITTED FOR OFFICIAL USE OF  
U.S. PA.ROLE COMMISSION AND 

F=EZAL aUREAU OF PRISONS, TO BE 
41=2=0 AFTER auca USE, OR UPON RE--,1:.=: 

DISCLOSURE AUTHORIZED ONLY TO 
18 	U. SC 

777 

PRS 7=NTENCE PEPORV • 
CONFIDENT -I'AL 
.DATE 

a 	r%71 v 	 S. 
T:ay, Ja.7.es 

.4 757 1.--LES 	 LEGALADD1St--  

Greene County Jail 
	

: 1221 -A, 124 Cour .: tt 
NOTTIC4 Ro ..:2berson 	 miami, Florico231;21 

Scrindfleld, NIsouri 
	

(last address) 
	

Caucasian  
55.8C2 	 •C11717..ZNSP 

United States 
CIF SIRTH 

3 0  _ ..... 	 - 
!%1APJTAL STATUS 

rrr  
SOC. SEC. NO. 

498 - 62 - 9076 632 643 N8 
OTHER:.-„c4ENT'NO O. 
;USMS Pri.sone'r 

 
 

 

 

P'= NSE 

Bank Robbery, 1 .8 U.S.C. 2113(a) 
(1 - Count Indictment) 

PENALr'r 

2.0 years and/cr S5,000, plus $85 restitution 

c:_;s1-coAL STATUS 
In federal custody in lieu of $100,000 su ,'=- 

PLEA 

05/18/84 - Nor guilty 
06/29/eq4 - Guilty 

T".; OF ARREST 

bond. 	iO4/18/84 

CONFIDENTIAL 

DocK.F7NorIvil 

4 

ASSISTANT U.S. ATTORNEY  

David C. Jones, 

OISPDSMON 

DEFENSE COUNSEL 

Clreco ,.-7 K. Johnson, Esq. 
!A s sistant Federal Public 

1 949 East Sunshine 
Suite 3 - 104 

Missouri. 

( 417 ) 8.81 - 4090 

SENTE.NCiNO J U DGE 
	

; DATE 

1394 



- 7, r 
< 

I. 116,1"11  

- iLiL;souritt2 p1 

11/14/63 - 	 -Licrth Car-01111a, 

• 	; 	/ 

It F  
wazrant 

Day cLarging bi 	ot:tain.ing ,L.r.cpf,:!rty 	 pratnis,a. 44 

t 	A 
= 

, 

,•••:\ 

; 

1395 



r_;1:17= - 1:SE: 

questioning regarding the robbery of the EW 
2501 North Kansas Street in Springfield, MiSsc' 

''"'6%, 	• 
Day appeared before United States Magistrate David D. Noce in 
St. Louis on April 19, 1984, pursuant to a - CemPlaint riled in the 
western District of Lissouri on that date charhing Eay with the 
robbery of the Empire Sank. A $100,000 surety. bond was set, and 
the defendant was remanded to custody in lieu, of bond. 

On April 24, 1964, a one-count Indictment was returned in the 
Western District of Lissouri charging a violation of Title 18, 
United States Code, Section 2113(a). On April 277 1954, Day ap-
peared before Magistrate Noce in St. Louis for a removal hearing. 
He was ordered removed to the Western District of nissouri, and 
the 5100,000 bond was continued. 

Day made his initial appearance in the Western District of 
Nisscuri at Springfield on May 11, 1984, before United States 
Lagistrate James C. Encland at which time the $100,000 surety bond 
was continued. On flay 18, 1984, Day entered a plea of not guilty 
to the Indictment before liagistrate England. On June 29, 1984, 
Day entered a plea of guilty to the Indictment before Chief -  United. 
States District Court Judge Russell G. Clark, and a bresentence 
report was ordered. 

Pretrial Services Information. In that Day has remained in con-
tinuous federal custody in lieu of $100,000 surety bond since his 
arrest, he has not been supervised by Pretrial Services. 

Prosecution Version. Information obtained from the files of the 
United States Attorney and an interview with the investigative 
Federal Bureau of Investigation (FBI) agent revealed the following 
circumstances: 

On April 13, 1964, at approximately 2:1.5 p.m., a lone white male, 
approximately 26 years of age witn brown hair, entered the Empire 
Bank at 2501 North Kansas, Springfield, Missouri. Upon entering 
the ban, this individual displayed a note indicating "you hav 
30 seconds, $10,000 in a deposit bag, move, no alarm -- I don't 
get caught -- no-one gets hurt. Understand? I'll be beside you!"I 
That note was displayed to three bank tellers. After reviewing -
this note, these three tellers handed $3,240 in Empire Bank funds 
to the robber. During the course of the robbery, numerous photo-
graphs were taken by the bank's surveillance cameras. 

- 1- 
	

""--1 

• 

Day's tirst conaCz with federal authorities occurred on April 18, , 1984, when he disembarked from an Ozark Air Lines plane at Lambert 
?ieId in St_ Louis, Lissouri. Subject was taken into oustod!“Q7-7,% -irl, 

lq.p 
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htiprctLly .±:OL, p.m. on tnaz samcday, 17B_:. ager..z receivoL: 
J_niormazion that a inciviuual maoohing the ucsoription of zno 
robLer naa taken a za:.i from a locacion approxilTately IWO yards 
tren tn Zm•ir,:r. Ban!, to the princfield airoorZ at approximatcil 

p.m. 	As a result, Smpire Bank's st.rveillanoe T.:nozographe 
•were shown to an airport polioe officer who pc,sitivolv icentifieu 

incividual depictau in the photocraph t e- a- incupir 
identifiea himself as Kenneth J. Day who boa le 	ntzark.‘fftigi 
to St. Lcuis, Missouri, at approximately 4:2-.1 _PM- 	• Ad• 144 4 14 

A': t approximatelv S:ILJ p.m., an individual who identifieo himself 
416 Xehneth J. Day was arrested by Sc. Louis, :-,issouri, 
eeermtv C-fricers as he departed the Ozark Air Line.s fligzyr—ftc 47C,;, 

Springfield, :Iissouri. 	At the time of the arrest Day 
searcheu, and'..1,154 was recovered. At the time ef his arrest, 
Day was wearing a pair of shoes and sunglasses which matched those 
worn during the course or the robbery. 

Day subsequently consented to a search of his luggage, and a brown 
and white plaid shirt matching the one worn in the robbery was 
seized. 

Fingerprint identification received by the FBI later revealed that 
Kenneth 5. Dal" was, in actuality, James Robert Day, a Parole vio-
lator from the state of Missouri. FBI agents in St. Louis, 
Missouri, subsequently identified James Robert Day as the same 
individual depicted in the Empire Bank surveillance photographs .  
taken during the aforamer:tioned robbery. 

Information received from Ozark Air Lines in Springfield, 
Missouri, revealed that on April 18, 1934, the individual posing 
as :Kenneth J. Day purchased an airline ticket to St. Louis, 
Iiissouri, with eight $1;,) bills. As a result, all but $6 of the 
funds stolen from the Empire Bank have been accounted 

C;r1 May 15, 1984, a spreau of various photographs, one of which 
was the defendant, was shown to two Empire sank employees who l- r,os-
itively identified tine defenoant as being the individual who 
robteo that bank. 

Victim irzact Statement. Senior Vice President Bill Hawkenzmith 
at Empire Lank advised the total amount of money returned to their 
tank was the $3,154 which Was in Day's possession when he arriveu 
in t. Louis, and thus, the bank loss was $56. 

Defendant's Version. The defendant advised that on April 12, 1954, 
he came to Missouri from Florida, stopping first in .Greenville, 
North Carolina, to see a girlfriend. Day stated he Lived with 
this girlfriend previously for about two years. Day said that 
when he stopped in North Carolina he and his girlfriend broke up, 
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and thus, he left North Carolina and returnee to Bolivar, Ilissouri, to see his rather. Day stated he left North Carolina as he knew he could not work there. He stated his state carol had been transferred to North Carolina, .and he had earlier left North Carolina without telling his probation officer, and thus, he knew he would be in trouble. Day stated he had gone to work in Florida because he had a cousin who was working there as a pi-lot. After arriving in Missouri and talking with His father, Day contemplated what action he might take in that he had ,violated the conditions of his state parole. Day stated he knew that he could act Co hack to North Carolina. He stated he did not have any money and, at that time, was using cocaine, and duo to,bra-T.i  ing up with his girlfriend, he did not caretrIch-apd fert for himself. 

Day admitted ne robbed the Empire Bank to. get money so that he could buy more cocaine. Day stated he went to St. Louis after the bank robbery as he knew an individual there who would sell him some cocaine. Day stated he planned to leave St. Louis to travel to an undetermined destination. He said he did not think much beyond St. Louis but planned to leave Missouri because he felt police officers would be more likely to look fcr him in Missouri since a parole violator's warrant had been issued, and his father lived in Nissouri. Day stated he knew the decisions which he made were not wise, and if he had the same set of circum-stances again, he would turn himself in to a state probation Offi-cer. Day stated one of the reasons that caused him and his girl-friend to break up was that his girlfriend wanted him to turn him-self in, because she would not marry him until his legal obliga-tions were completed. 

PRIOR RECORD: 

According to checks with federal, state, and local law-enforcement agencies, defendant has the following prior criminal record: 

Adult  

Offense  Place  Disocsiticn  

  
 

 

 

 

10/27/74 Bale of 
	

Boone County, 	Pled 	guilty, 	5 (Age 20) controlled 
	

Nissouri 
	

years 	Missouri 
substance 
	

Department 	of 
Corrections, 07/14/75 

The defendant advised he was represented by Attorney Dave Bear. Day was convicted-  of selling amphetamine tablets. According to the defendant, he sold 230 "white- crosses" (amphetamines) to an undercover agent for $120. In the state of Missouri, there is an additional five-year parole added to all convictions for sale or a controlled substance. Day was received at the Missouri State 
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Family members adviseta Day had never present;id any ploLlem for: 
hic parents outing his developmental yoals. He was described as 
a popular individual in high school. Ile was the captain or the 
football team during his last year in nigh school. Els tamily • 
advised he gets along well with most people- and is weil-liketl. 
His family could give no - speculation as to what caused his 
involvement in the instant matter. Cne family member speculated. 
that Day might be involved in drugs, but none of them knew for 
sure whether he had A drug problem. His family, for the most . 
part, was shocked to learn of his involvement in the 	 11  

tt 
Eis tether advised that one week prior t.p 	an orOit-er-t r ;-he 
talked With Day who advised that he did not want to go back to 
the state penitentiary. Day reportedly told his father that if 
he could cc to a federal prison he would turn himself in, but he 
definitely did not want to go back to the state penitentiary. His 
father speculated Day's involvement in the instant matter was the 
result of his not having any. money _and not wanting to go back to 
the state penitentiary. 

Father.  Robert Lee Day, age 40, resides 
an Route l 	olivar, Lissouri. 	He is 
mechanic for Campbell . 66 trucking ccmcany. 

with hj wife, Nancy, 
rnp7ovea as a. diesel 

Mother.  Gloria Nay Day, age 4, resides at the Blue Acres Trailer 
court, Lot 55, Columbia, Lissouri. She has worked for the past 
10 years in the computer section of the Veterans dministration 
Hospital in Columbia. 

Brother.  Terry Lee Day, age 32, resides with his wife, Vicki, 
aria tneir two sons at 310 Flint Street, Platte City, Lissouri-
The defendant's brother is a Lissouti State Highway Patrolman sta-
tioned at Platte City. 

Sister.  Pamela Sue norton, age 28, resides with her daughter at 
36 Stonegate ilobile Home Park, Columbia, :-lissouri. 	She is 
divorced from Steve Lorton and Is emoloyea as a scr-tal--t for 2 
Shelter insurance Group in Columbia. 

Sister.  Cynthia Louise Hocn, ago 26, resides with her husband, 
Philip, and their one daughter at an address 	 to the defen- 
dant and his family in BlrMingham, Alabama. The defendant's 
ter end family have recently moved to a r.eTet location, and that 
address is not known to the family. She is not employed outside 
of the home. Her husband is employed by a wir.C.QW framing company. 
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Cr Oiotbiler 16, 1976, in Bolivar, Lissonri, the defendant married :-
Iarilyn Jean Jump. The defendant and his wife attenc

-lod high school tcgetner in Dolivar and aiSc attanded church together. Day 
knew his wife for six or seven years before their marriage. The 
defendant and his wife lived together until 1980 when his wife 
obtained a divorce in Jefferson City. The defendant stated the 
marriage failed due to his not making enough money for his family 
and having to travel a .  lot with his job. Defendant's ex-wife has now remarried :1ike flad(en, and they reside in Austin, 'Texas. This' 
Officer was unable co make contact with dllordarilstex10.4444 children were 1.-;orn to. this union. . ---17 -  

: r. U. 1 tth • 	. 	
/7 

with the defendant's ex-wife 

Son. 	Cory James Day, age 
steofather in Austin, Texas. 

ECM": AND NEIGHBORHOOD: 

resides with his mother and 

The defendant is somewhat unsure as to where he would reside 
not confined. His last address was in Miami, Florida. 

EDUCATION: 

The defendant last attended Bolivar Eigh School in 175c1ivar, 
idissouri, where he withdrew in the fall semester of 1371 while 
in his senior year. The defendant's grades were, for the most 
part, average. He had a range of grades from inferior in 
Algebra 1, Science, Plane Geometry, American History, and English 
to grades of excellent in General Shop end Physical Education. 
As previouly noted, Day was active in scorts while in high soncel 
and was seen as a popular student. 

Day advised that while confined in the 
•i5ZOUri State Panitentiar'T in 1974, he completed his General Educational DeveIcvment (high 

school equivalency). Verification of this information had hot 
been received at the time of this report. 

ELPLOYLENT: 

Audust, 1572, to October, 1972 (1 .Year and 2 months). 
	7he 

as a meat cutter for Custom Cut 'leat Comcany at 21 Camino Road 
in Lilibrae, California. Verification of this employment was 
attempted, but our inquiry was returned with the notation "addressee unknown." 

July 14, 1975, to iuol_11_1.2_11_11_12 month).  this period of t'me, tne dendant was inE
;-7 17-771-1 at the Ilissouri Department of Corrections. 

Son. Jeremy Lee Day, age 
and her husband in Austin, 

7, resides 
Texas. 
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176, to Nay, 1977 (9 months). DurincT thiG period of time, Day was emploveo by ;4eber teat Service in Freeburg, 
1-iissouri. He was a- good employee and would be considered eligble for reemoloyment. 

nevi 1978, to February 14, 1980 (I veer and 9 mcnths). The defen-dant acvisec that during this period, he was employed by Detiroeck's Big Star Market on DLIc Road in Jefferson City, Lissouri. Subject stated he was employed as the head meat cutter. This writer attempted to contact this firm but could make no contact with the market. Conceivably, the market is out of business. t r, 

September 	1980, to December 26, 1980 	1ld:Z1)..  The de,fel.1--- cant was employed as a laborer ana meat cutter for Diggs Packing House in Columbia, nissouri. He was paia $4.53 per hour. His employment was terminated when he left to go to work fcr another meat processing company. Day would be considered eligible for reemployment by this firm. 

January, 1981, to January, 1983 (2 years). Defendant was employed 
as a meat cutter for Custom Cum Meats in Charlotte, Fayetteville, and Raleigh, North Carolina. He was paid $225 per week and was considered a "very good worker, pleasant personality." Day's em- lament was terminated because of a disagreement over a shortage. 

Hay 4, 1983, to October 22, 1983 (5 months). The defendant was 
employed as a meat cutter for Big Star Market in Raleigh, North Carolina. He was paid $6.89 per hour and reportedly abandoned 
his job. He would not be eligible for reemployment at this store. The defendant stated he resigned to return to Missouri. 

September, 1983, to February, 1984 (5 months). The defendant was employed by Weber's -leat Service at Highway 63 South in Freeburg, Missouri. He was employed as a meat cutter at a wage of $1,000 per month. Subject's employment was terminated as the work slowed down considerably. Day was seen as a good employee and would be considered eligible for reemployment by that firm. 

The defendant advised that when released from confinement, 
his hope to go back to work cutting meat. 

HEALTH: 

Physical. The defendant is 5'11" tall and weighs 172 pounds. He has brown hair and blue eyes. He disclaimed having any tattoos. He has a scar on each of his little fingers from a cut he received from a band saw in 1979. The defendant advised that while in the sixth grace, he had an •appendectomy at San Bernardino county Hospital. He stated he had a normal recovery and has no ongoing Problems from that surgery. With that exception, the defendant denied ever having any serious injuries cr illnesses. 

- 
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Day „aeleleatec his use or aleeh
ol is limrto 	o alLcee two 

beers 

per day. he defendant advised 
he does have a problem with dr

ugs. 

He stated he first started using
 amphetamines when he left hi

gh 

school in 19711. He stated tha
t at the time, he was workiag 

long 

lours and took the pills to g
ive him additional energy. he

 said 

ae used amphetamines from 1972
 to 1974. Day auvised that in 

1960, 

after his divorce, he returne
d to using amphetamines and l

ater 

began using eccaine. He stated
 that for a period of time, he

 used 

approximately two grams of c
ocaine per week. He stated h

e was 

 amphetamines and cocaine unt
il his involvement in the in-

stant matter. Day stated he 
was glad he left Florida as 

there 

were so many drugs available 
at a cheap price. He advised 

that 

at the time of his involveme
nt in the bank robbery, his 

Only 

. LV  E I) thought was to get money to buy
 more cocaine. t r 

nental. and Emotional. Althoug
h no inteilige.n.ca  te as'oreAere 

available from sub3ect's schoo
l records, Day appears to be o

f av-

erage to above-average intell
igence. The defendant advised

 that 

in August, 1960, he was confin
ed at the Mid-issouri Mental H

ealth 

Center in Columbia, tlissouri, 
as a condition of his state par

ole. 

Subject stated he did not rec
eive any insight into his pro

blem 

from his time spent there. 

subject stated he realizes th
at in the past he has gotten 

along 

all right and has been able t
o stay oft urugs when married

 and 

working. He stated that when h
e was divorced in 1980 and was

 un-

able to maintain contact with
 his sons, he beceme extremel

y de-

pressed. He stated he reverted
 to using amphetamines to lift

 him 

from this eepressien. He state
d he also used amphetamines to

 give 

him energy when tired. 

Although the defendant does no
t appear to aave any serious m

ental 

and emctional problems, it wo
uld appear he could- benefit 

from 

counseling to help him with un
resolved feelings regarding hi

s di-

vorce and depression surroundin
g the separation from his sons.

 

7.1ILITARY SER7ICE: 

The defendant advised that he h
as ae7e,r served in any form of

 mil-

itary service. 

F1-.4ANCIAL CONDITICN: 

Assets. The defendant advised 
he has no financial assets. 

Liabilities. The defendant ind
icated the extent of his finan

cial 

liabilities is unpaid ehild su
pport from December, 15,T3, to

 the 

present totaling 
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institution. 

Day comes from a family that. was secaratect id 
	

ti
t  

t clipvitt Day's parents when he was a senior in hig:„ oho i. He grew up,y  for the most part, during his developmental :years in San Bernardino, California. He also lived in Bolivar, Missouri; North Carolina; and more recently in iiami, Florida. From all reports, Day never presented any problems for his parents during his forma-tive years. He was seen as an outgoing person who is well-liked by others. His family, although shocked at his involvement in the instant matter, is yet very supportive of him. 

Day has an 11th grade education,. having quit school during his 12th grade year at the time of his parents' divorce. Day has worked, for the most part, during his adult life as a meat cutter. It is Days intention to return to this trade when released from confinement. 

The defendant has been married on one occasion. This marriage lasted for approximately four years. Two children were born to this marriage. They reside with the defendant's ex-wife and her present husband in Austin, Texas. 

The defendant is in good physical health. He admittedly has a drug abuse problem. Prior to his arrest, he was using ampheta-mines and cocaine. 

Day has never served in any form of military service. Prior to his involvement in the instant offense, he had prior convictions for driving under the influence of alcohol, possession of under 35 grams of marijuana, and sale of controlled Substance (ampheta-mines). The latter conviction resulted in a 5-year state sentence and a 5-year special parole. Subject was serving that 5-year spe-cial parole at the time of his involvement in the instant matter, and a state parole violator's warrant has been issued. 
SENTENCING DATA: 

The following information was obtained from the Statistical Analysis and Reports Division of the Administrative Office or the United States Courts. National statistics are provided for a 12- month period which ended June 30, 1982, while local statistics are provided for a period between February 29, 1980, and May 29, 1964. 

This JO-Year-old, divorced, white male comes to the attention of this court pursuant to his plea of guilty to bank robbery. Day admitted he robbed the Empire Bank in Springfield to obtain money to purchase cocaine. Taken in the robbery was $3,240, of which $3,154 was recovered from Day at the time of his arrest. Defen-dant indicated he robbed the bank to get money to buy cocaine. The defendant's father advised the defendant had stated prior to the offense that he did not want to return to the state peniten-tiary and would prefer to be incarcerated in a federal 

of 
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NATICVAL (1'8 U.S.C. 2113(a)) 
67/01/1 to O/:,i4/62 

'1.etal Sentenced 
Imprisoned 

P..tcbation 
Srlit 
Fihe c,nly 

V'Pr- rriT7D 

umber  

	

69b 
	

luG 
5!-)6 

	

61 
	

9 
36 

:JiISSQLR: (10- U.:. 
02/2/0C to 05/2!J 

I.verage  

130 months (d.oroxi-
mately IU years) 

53 months 

5500 
t 
2.1243 ( a 	- 

f, 	 ' 

k. 

Total Sentenced 
Imprisoned 
Pro'nation 
Fine Only 

Number  
34 
32 

0 

ivverage  
fiTo 
94 	10 years 

54 montns 

U. S. Parole Commission Release Guidelines (estimated): 

Salient Factor Score: 
Parole Proanosis: 
"Ctrense Sc.:verity Rating: 
Lstimated Lonths to Serve 

ii incarcerated: 

6 
Good 
Category Five 

36 - 45 Months 

*The Parole Commission, in applying tnair guidelines for the of-
fense severity rating, will consider the overall circumstances 
of the present offence behavior. 
(United Ltates Parole Commission Procedures Manual 2.20-U.4) 

Respectful1'.7 

James D. Sellers 
United States Prcbaticn ffice.r 

JDS:moh 
(Typed 7/2/44) 

Approved: 	 , Ph-L., S)enicr Probation Cifficer 
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Date: July 24, 1121 Clerk: 

10/01 97 1415 	e 

U.S. Department of Justice 
United States Faro% Commission 
5550 Friendship Boulevard 
Chevy Chase, Maryland 2081.6-7201 

Name: DAY, Robert 

Register Number: 19440-044 Institution; USM Minneapolis, MN 

In the case of the above-named, the following parole action was ordered: 

uggp=jimpito. 

Revoke Parole. No credit on the sentence shall be given for the period of time beginning 3/10/97 and 

ending 5/26/97. Continue to a presumptive parole after service of 16 months on 9127/98 with the 

Special Drug Aftercare Condition. You shall participate as instructed by your US. Probation Officer 

in a program approved by the Parole Commission for the treatment of narcotic addiction or drug 

dependency, which may include testing and examination to determine if you have reverted to the use 

of drugs. You shall also abstain from the use of alcohol and/or all other intoxicants during and after 

the course of treatment. 

THE ABOVE DECISION IS NOT APPEALABLE. 

Forpirtgs gr FACT:  

The Commission finds as a fact that you violated conditions of release as charged as indicated below: 

Charge No. 1 - Law Violations: (a) Careless and Imprudent Driving; (b) Driving While 

Intoxicated; (c) Failure to Appear. 

Basis: Your admission. 

Charge No. 2 Violation of Special Condition (Drug/Alcohol). 

Basis: Your admission. 

Charge No. 3. Failure to Report Change in Residence. 

Basis: Your admission, 

REASONS:  

Your parole violation behavior has been rated as Category One severity because it involved 

administrative violations_ Your new salient factor score is 2. You have been in federal confmem.ent 

as a result of your violation behavior for a total of 2 months as of 7127/97. Guidelines established by 

Page I_ of 2 
	 DAY.124 
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occuPA-nolt EMPLOYER: IF U.S. GOVERNMENT, INDICATE SPECIFIC AGENCY. 
IF MILITARY, LIST BRANCH OF SERVICE AND SERIAL NO. 

CHARGE/CITATION 

• ESCAPE RETURN/ORIG BANK ROBBERY? 
2LATEST29:71:ECHNICAL VIOLATION_ W/ABSCOUNDING 

AGEHTIONAL INFORMATION/RAM FOR CAtxTtON • 

FEDERAL BUREAU OF INVESTIGATION, UNITED STATES DEPARTMENT OF JUST/CE 
WASHINGTON, D.C.. 20537 "-- 

PRIVACY ACT OF 1B74 H. L. 10-671N REQUIRES THAT FEDERAL STATE. OR LOCAL AGENCIES INFORM aNDONDUALS WHOSE SOCIAL SECURITY NUMBER IS REQUESTED II/HEINER ft 	  
SUCH DISCLOSURE IS MANDAToRy OR voLuNTAPY„ BASIS OF AUTHORITY FOR SUCH SOLICITATION, Aso USES WHICH WILL RE MADE Of IT. 

DATE OF ARREST 

MM OD YT EiLIDmiSSION 
	 E  

ORE 

00EMIBUTOR 

ADORES-6 

F L0600 27C 
FED CORR COMP EXMED 
COLEMAN...FL 

TREAT AS ADULT 

9 9 1997 REPLY . TES 

DESIRED/ 

SEND COPY TO: 
CENTER ORR 

DATE OF OFFENSE 

UM DO TT 

COUNTRY OF CITIZENSHIP 

MISCELLANEOUS NUMBEss SCARS, MA RK  rmos, AND AMPUTATIONS 

S Ate 01A-064f—,  

RESIDENCE/COMPLETE ADDRESS 411-4 	 CITY 	)--15.  t5 . 1161trE4  

MUNI 
	

FL 
PHOTO AVAILABLE? 

OFFICIAL TAKING FINGERPRINTS 

(NAME OR NUMBER) 	. 

PALM PRINTS TAkEN4- 



OH/09(96 08:49:ZS 

17,S Degtanowcot 

 

øf Juke 

Unkerl &Inca Panilc Conaniation 

5550 Pziondaliip BOTILIVAitt 

Chavy Chase, Maxyland 2.0815-7201 

Notice of Action(Corrected as of 818196) 

!!!!MOMnn! EENIM 	  

Name: Day, Robert Jmnes 

Register NUmberr 19440- , 044 

In thc MOO of dr abovc-nnned pazolc action was mimed: 

Institution: Butner FCI 

No change in presumptive parole and parole effective 8/22/96 with the Special 
Drug and Alcohol Aftercare Conditions,. You shall participate as instructed by 
your U.S. Probation Officer in a program approved by the Parole Commission for 
the treatment of narcotic addiction or drug and./or alcohol dependency, which may 
include testing and examination to determine if you have reverted to the use of 
drugs or alcohol. You shall also abstain from the use of alcohol and/or all 
other intoxicants during and after the course of treatment. 
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02/0709..A.44.06:19 	 -> 	7066290437 III) 	 Page BM 

USTImmionent of1m6ne 

1.176ied States Pasole Commission 
5550 Friendillip Sonlevniti 
Chevy Close, MAnybmd 208154201 

Notice of Action 

FE i 0 7 1996 

Name: DAY, Robert games 

Register Number: 19440-044 
	

Intatitulaa: FCI Butner 

In the case ofthc abcpm-niimod paroic action wan oninIrd: 

-Rescind Presumptive Parole date of (November 19, 1995). 	Continue to a 
Presumptive Parole (August 22, 1996) with the Special Drug and Alcohol Aftercare 
Conditions. You shall participate as instructed by your U.S. Probation Officer 
in a program approved by the Parole Commission for the treatment of narcotic 
addiction or drug and/or alcohol dependency, which may include testing and 
examination to determine if you have reverted to the use of drugs or alcohol. 
Youshall also abstain from the use of alcohol and/or all other intoxicants 
during and after the course of treatment. This requires the additional service 
of 8 months. 

EaNDINGB OF PACT: 
The Commission finds that you have committed the following violations: 

CHARGE NO- 1: Escape. 
Basis: Your admission 
	

the examiner and CDC findings of 7/24/95. 

REABONS:  

You escaped from non-secure- custody which requires 8-16 months to be added to 
your original presumptive parole. date (November 19, 1995). Plus time in escape 
status (33 days). 

Appeals PrOCedMIXISZ 

The above decision is appealable to the National Appeals Board under 2E C.F.R. 2_26: 

November 20, 1995 Eastern Region 	Commissioner: John R. Simpson 

Page 1 of 1 
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10/25/95 	13129 

U.S Elepartineat of Justice 
Unitial,Statee Page Cerfuziesion 5550 Priendahip Boulevard 
Chevy Chase, 3Leryland 20815-7201 

iejuu/ 

Name: Day, Robert Zames 

Register Number: 19440-044 
	

Institution: CCM—NC / PCI Butner 

Notice of Action. 
RECEIVE 

INMATE SYSTEMS 
FC - FPC 

To/TO•d 424V 9GS 61G 
Page 1 of .1 
ON 'He33-il3 dOE-Zi33 WWOD (3:17 -C S661-SE-130 

In the cams of the above-olatodpazolo act= was ordered: 

Pursuant to 29 as .34, reopen and retard presumptive reparole date of November 19, 1995, and schedule for a rescission hearing on the next available docket, October, 1995. 

REASOMs:  

On 7/26/95, you were found guilty by the DRO of Escape. 

.11■1101., 

Appeals Procedure: 
THE  ABOVE DECISION IS  NOT APPEALABLE. 

October 25, 1995 Eastern Region 	CoMmissieuer: John R. Simpson  

—775  
IC --1-5) 

Docket Clerk ads 
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Docket Clerk: dlw 

Z001/002 12,e05,'9 ,1 	14:28 	ti" 	 VSPC-ERO 

" .6 Depertmemt of I ice 	 Notice of Action 
United States Parole c. mission 
5550 Friendebip Book. :!1 
Chevy Chase, Mary tan i0815.720 

111111111.111011111111111111111=1! it 1111111111114. wow  Himint imaiimmaionming 	NPREMENMEMPRRIMENOMPIPPIR 
Name: DAY, Rot rt JaMes 

Register Numb4! : 19440-044 
	

Institution: FCI utner 
sra•■■■■■■••••■■■••••■•••■*, 

In the cat of the above.' liad parole rtion was o Meted; 

Revoke Parole None of the time spent on parole shall be credited. Continue to a Presumpti ! Parole after service of 22 months (November 19, 1995), with the Special Drug rd Alcohol Aftercare Conditions. You shall participate as instructed by tur U.S. Probation Officer in a program approved by the Parole Commission foL the treatment of narcotic addiction or drug and/or alcohol dependency, wt. may Include testing and examination to determine if you have reverted to th use of drugs or alcohol. You shall also abstain from the use of alcohol or all other intoxicants during and after the course of treatment. 

FINDINGS 00 rh,  

The Commission !Inds as a fact that you violated conditions of release as charged as in 	a.ted below: 

CHARGE NO. 1: aciatio'n-  of Special Conditions (DAPS). 

CHARGE NO. 2: Pailure to Report Change in Residence. 

CHARGE NO 3: Pailure to Report to USPO as Directe& 

CHARGE NO. 4: ilure to Report Change in Employment. 

Basis f r the 2bove stated charges: Report submitted by USPO Massey dated 1/18/94 r . 1 your admission to examiner. 

CHARGE NO. 5: Nallatilm of Law: Felonious Financial Transaction Card Theft; Misdemeanor FII Lacial Transaction Card Theft. 

Basis: :;eports submitted by INFO Massey dated 1/21/94 and 5/24/94; Judgement and ( :mmitmeat Order dated 3/14/94. 

ILLci 
k.) 	J 

Appeals Proendure 
The above decision is 'eatable ti  the National Appeals Board  under 28 C.F.R. 2.26: 

November 30, 1.994 :;E5tA3rn Re.gion CommiatIoner: John Simpson 

Ps.m. / ar 7 
MIME 
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TYPE OR PRINT ALL INFORMATION IN BLACK 
LAST NAME NAM 	 PIRST NAME 	 MIDDLE NAME 

DATE ARRESTED OR RECEIVED 

YOUR NO, cr.4 
/C/1444,0.• 0 .4  

'FOUR pie:4 RS TAKEN SITAU1 TA NVOTiSt TT TI•fUEMI 
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a. 

3. 

EMPLOYER: IF LS, GOVERNMENT, INDICATE SPECIFIC AGENCY. 

IF MIEtTA RY. LIST BRANCH OF SFR vICE AND. SERIAL NO 

FEDERAL BUREAU OF INVESTIGATION, UNITED STATES DEPARTMENT OF JUSTICE 
WASHINGTON, D.C. 20537 

INSTRUCTIONS 
UNLESS OTHERWISE PROVIDED BY REGULATION IN YOUR STATE. FINGERPRINTS ARE 
TO BE SUBMITTED DIRECTLY TO FBI IDENTEPTCATION DIVISION. FORWARD IRMAECII. 

ATELY FOR MOST EFFECTIVE SERVICE. 
FINGERPRINTS SHOULD BE SUBMITTED BY ARRESTING AGENCY ONLY.  NUETWEE 

PRINTS ON SAME CHARGE SHOULD NOT RE SUBMITTED BY OTHER AGENCIES SUCH AS 

JAILS, RECEIVING AGENCIES ETC.} REQUESTS COF9ES OF FBI IDENTIFICATION RECORD 
FOR ALL OTHER INTERESTED AGENCIES IN BLOCK BELOW. GIVE COMPLETE MAILING 

ADDRESS INCUIDING 2IP CODE. - 

"TYPE OR PRINT ALL INFORMATION. 

NOTE AMPUTA PONS IN PROPER FINGER BLOCKS. 

LIST FINAL DISPOSITION IN BLOCK ON FRONT SIDE. IF NOT NOW AVAILABLE. SUBMIT 

LATER ON FBI FORM R-EN FOR COMPLETION OF RECORD. IF FINAL DISPOSITION NOT 

AVAILABLE SHOW PRE-TRIAL OR ARRESTING AGENCY DISPOSITION e,g.. RELEASED. 

NO FORMAL CHARGE, BAIL TURNED OVER TO. IN THE ARREST DISPOSITION BLOCK 

PROVIDED ON DRS SIDE. 

MAKE CERTAIN ALL IMPRESSIONS ARE LEGIBLE, FULLY ROLLED AND CLASSIFIABLE. . 

CAUTION - CHECK BOX ON FRONT IF CAUTION STATEMENT INDICATED. BASIS FOR 

CAUTION (IC01 MUST GIVE REASON FOR CAUTION, e.g., ARMED AND. DANGEROUS., 

SUICIDAL, ETC. 

MISCELLANEOUS NUMBER (MEM) SHOULD INCLUDE SUCH NUMBERS AS NITUTARY 
SERVICE, PASSPORT AND/OR VETERANS ADMINISTRATION (IDENTIFY TYPE .CE NUM-

BER.I 

PROVIDE STATUTE CITATION. IDENTIFYING SPECIFIC STATUTE (exampEe - PE Om- PENAL 

LAW} AND CRIMINAL CODE CITATION INCLUDING ANT/SUS-SECTIONS. 

ICE. ALL INFORMATION REQUESTED IS ESSENTIAL. 

Ii. PRIVACY ACT Of:1974 (PL. 43-S79) REQUIRES THAT FEDERAL STATE OR LOCAL 

AGENCIES INFORM INDIVIDUALS WHOSE SOCIAL SECURITY NUMBER IS REOUESTED 

WHETHER SUCH DISCLOSURE ES MANDATORY OR VOLUNTARY, BASIS OF AUTHORITY 

FOR SUCH SOLICITATION. AND USES WHICH WILL BE MADE OF IT. 

"  REPLY DESIRED7 	YE, 	NO 

IF ARREST FINGERPRINTS SENT FBI PREVIOUSLY AND FBI NO. UNKNOWN. 

FURNISH ARREST NO. 	  DATE 	  

STATUTE CITATION SEE iNsTauroteaS mi. 41 CIT 

1. 

ARREST DISPOSITION (SEE INSTRUCTION NO. S) ADN 

YES 

PALM PRINTS TAKEN? . 

YES 

PHOTO AVAILABLE? 

tREPLY WILL BE SENT IN AU CASES IF SUBJECT FOUND TO BE WANTED) 

if COLLECT WIRE 9R COLLECT TELEPHONE REPLY DESIRED.- 
INDICATE HERE; (WIRE SENT ON ALL UNKNOWN DECEASED) 

WERE REPLY 	TELEPHONE REPLY 	TELEPHONE N. AND AREA CODE 

sEND Copy TO: NAME ON NUMBER  AND ADDRESS 

' 
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TYPE OR PRINT ALL INFORMATION IN BLACK 

LAST NAME NAM 	 FiRST NAME 	 ANDDLE NAME 
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3- 

OCCUPATION 

FEDERAL BUREAU OF INVESTIGATION, UNITED STATES DEPARTMENT OF JUSTICE 
WASHINGTON, D.C. 20537 

INSTRUCTIONS 

. 1 UNLESS OTHERWISE PROVIDED SY REGULATION IN YOUR STATE, FINC,ERPRINTS ARE 
TO BE SUBMITTED DIRECTLY TO ni 112EN TIFICATION DIVISION. FORWARD IFAMEDI-

A TELT FOR MOST EFFECTIVE SERVICE. . 

2. RNGERPR1NTS SHOULD BE SUBMITTED BY ARRESTING AGENCY ONLY  (MULTIPLE 

PRINTS ON SAME CHARGE SHOULD NOT BE SUSMITTED BY OTHER AGENCIES SUCH AS 

JAILS; RECEIVING AGENCIES ETC) REQUESTS COPIES OF FBI IDENTIFICATION RECORD 
Fon. ALL OTHER INTERESTED AGENCIES IN EILCX:X BELOW. GIVE COMPLETE MAILING 

ADDRESS INCLUDING ZIP COL1E. 

3. TYPE OR PRINT ALL INFORMATION, 

4, NOTE AMPUTATIONS IN PROPER FINGER BLOCKS. 

S. LIST FINAL DISPOSITION iN ato.CX ON FRONT SIDE. IF NW -NOW AVAILABLE, SUBMIT 

LATER ON Fel FORM R•114 FOR COMPLETION OF RECORD. IF FINAL DISPOSITION NOT 
AVAILABLE SHOW PRE-TRIAL OR ARRESTING AGENCY DISPOSITION- p RELEASED, 

NO FORMAL CHARGE BAR TURNED OVER TO, IN THE ARREST DISPOSITION BLOCK 

PROVIDED ON THIS 530E. 
6 MAKE CERTAIN AIL IMPRESSIONS ARE LEGIBLE, FULLY ROLLED AND CLASSIFIABLE, 
S. CAUTION. • CHECK BOX ON FRONT IF CAUTION STATEMENT INDICATED. BASIS FOR 

CAUTION (IC01 MUST GIVE REASON FOR CAUTION. e.g., ARMED AND DANGEROUS, 

SUICIDAL ETC: 

S. MISCELLANEOUS NUMBER ANL* - SHOULD maw:* SUCH NUMBERS AS MILITARY 

SERVICE, PASSPORT AND/OR VETERANS ADMINISTRATION .UDENTIFY TYPE OF HUM-

ERR.) 
9, PROVIDE STATUTE CITATION, IDENTIFYING SPECIFIC STATUTE (example - Pt tor PENAL 

LAW) AND CRIMINAL CODE CITATION INCLUDING ANY SUS-SECTIONS. 

10- ALL INFORMATION REQUESTED IS ESSENTIAL. 

11. PRIVACY ACT OF 1914 M.L. 93-5191 REQUIRES THAT FEDERAL, STATE, OR LOCAL 

AGENCIES INFORM INDIVIDUALS WHOSE SOCIAL SECURITY NUMBER IS REOUESTED 
WHETHER SUCH DISCLOSURE MANDATORY OR VOLUNTARY, BASIS OF AUTHORITY 

FOR SUCH SOLICITATION, AMUSES WHICH WILL BE MADE OF IT. 

YE 
	

NO 

PALM PRINTS TAKEFP 
	 In 

YES 
	

NO 

PHOTO AVAILABLE? 
	

[11 
IF ARREST FINGERPRINTS SENT FBI PREVIOUSLY AND FBI NO. UNKNOWN. 

FURN/SH ARREST NO. 	  DATE 	  

ARREST DISPOSITION (sEE INSTRUCTION NO. 5) ACIN 

EMPLOYER: /F U.S. GOvERNMENT INDICATE SPECIFIC AGENCY 
wITTARYTTST BRANCH OE SERVICE AND SERIAL NO. 

	 I REPLY DESIRED? 	YES 	NO  

ED Li 
:REPLY WILL BE SENT 114 ALL CASES IF SUBJECT FOUND TORE WANTED)  

IF COLLECT WIRE OR COLLECT TELEPHONE REFIT DESIRED, 
INDICATE HERE: (WIRE SENT ON ALL UNKNOWN DECEASED) 

WIRE REPLY 	TELEPHONE REPLY 	TELEPHONE NO. AND AREA CODE 

RESIDENCE OF PERSON FINGERPRINTED 

SCARS, MARKS, TATTOOS, AND AMPUTATIONS SM 1 

SEND COPY TO: NAME 051NLIM/SER  AND ADDRESS .  

BASIS FOR CAUTION E2 

MISC. NO MNU 

ADDITIONAL INFORMATION LEAVE BLANK 

41.S.CLP .4 . 1 Dp42 312422/40012  . 	 . 	 . 

. ..... 	• . 
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NOTICE alliCTION PAROLE FORM H-7 
AUG. al 

Department of Justice 

United States Parole Commission 
Chevy Chase, MD 20815 

NAME: Day, Robert 

RESISTER NUMBER: 19440-044 
	

INSTITUTION; Bastrop 

In the case of the above-named, the following parole action was ordered 

No change in Presumptive Parole; Parole Effective October 18, 1953 with the 
special drug and alcohol aftercare condition, -z-,nd y ,f,- 4 shall abstain from the 
use of alcohol and/or all other intoxicants both during and after completion 
of any treatment programs, 

(REASONS/CONDITIONS) 

THE ABOVE DECISION IS NOT APPEALABLE. 

April 21, 1993 
	

SOUTH nENTRAL 
	

ft- 
-(DPITE) 
	

(REGION) 
	

(COMMISSIONER) 
	

(DOCKET CLERK) 

) NMATE() PROBAT I ON OFFICER ( 	 )COMMISSION 0•EOM 
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B3/Z5!% ti11715 
7. • -> 3523303693 it 	 Page 1301 

U.S.DepartmentofJustice 
United Statt Paaie CoaunL ,zion 
5550 Friendship Boulevard 
Chevy ChLise. Maryland 20815-7201 

Name: DAY, Robert James 

Register Number: i9440-044 

Notice of Action 

Institution: Coleman FCI. 

In the case 
	 above named the followina x)aroie action was ordered. 

No change in Presumptive Parole Date of September 27, 1898 and Parole Effective 
September 27, 1988. 

With the special condition(s) as indicated below : 
You will be sub j ect to the Special Drug Aftercare Condition. 	You shall 
participate an instructed by your U.S. Probation Officer in a program inpatient 
or outpatient: approved by the U.S. Parole Commission for the treatment of 
narcotic addition or di-uc dependenc,v, whiohicay include tetini and examination 
to determine if vou have reverted to the uoe of druao. You ohall also abstain 
from the use of alcohol and/or all other intoxicants during and after the course 
of treatment. 

The decision to grant the Parole Effective Date is NOT APPEALABLE. 
The decision to add the Special Drug Aftercare_ Condition in APPEALABLE. 

REASONS:  

Pursuant to 28 C.F.R. 

CC: 
	U.S. Probation Office 

Western District of Missouri 
253 U.S. Ceurcolis- 
811 Grand Avenue 
Kansas City, MC 	6a 1 C-2.27:_) 
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Notice of Action 

Date: October 20, 1998 
	 Clerk: JEH 

SOP-COM 
	

Pane 1 of 1 
	

DAY,.194 

1420 

10172/98 05,.:05:45 

U.S. Department of Justice 
United States Parole Commissin 
5550 Friendship Boulevard 
Chevy Chase, Maryland 20815-720i 

Name: DAY, Robert James Institution: Coleman FCI 

Register Number: 19440-.044 

In the case of the above named the following parole action was ordered. 

Reopen. 

You shall be subject to the Special Drug Aftercare Condition. You shall 

participate as instructed by your U.S. Probation Officer in a program (inpatient 

or outpatient approved by the U.S. Parole Commission for the treatment of 
narcotic addiction or drug dependency, which may include testing and examination 

to determine if you have reverted to the use of drugs. You shall also abstain 

from the use of alcohol and/or all other intoxicants during and after the course 

of treatment. 

In addition, you will be subject to the Special Community Corrections Center 

Condition. You shall reside in and participate in a program of the Community 

Corrections Center as instructed until discharged by the center director, but 

no later than 120 days from admission. 

The decision to add the Special CCC Condition is appealable. 

You may obtain appeal forme from your caseworker or U.S. Probation Officer and 

they must be filed with the Commission within thirty days of the date this 

Notice was sent. Copies of this Notice are sent to your institution and to your 

probation officer. In certain cases, copies may also be sent to the sentencing 

court. You are responsible for advising any others, if you so wish. 

REASONSt  

Special CCC Condition added for release planning purposes, pursuant to 

28 C.F.R. §2.23(e). 

c-: • 	Kevin L. Connolley 
Senior U.S. Probation Officer 
Eastern District of North Carolina 
2 Princess Street, Suite 308 
P.O. Box 2725 
Wilmington, NC 	28402-2729 



BP-5396,058 CERTIFICATE OF RECORD CDFRM 
MAY 94 

U.S. DEPARTMENT OF JUSTICE FEDERAL BUREAU OF PRISONS 

I , R. Burns, hereby certify and attest that I am the INMATh SYS [EMS MANAGER and as such that I am the 
official custodian of the records of this Institution whose official name and address is: 

Federal Correctional Complex 
P.O. Box 1029 
Coleman, FL, 33521-0849 

and that the following and attached records are true and correct copies of records of said Institution pertaining 
to: 

NAME: DAY, Robert James 
	

REG. NO.: 19440-044 

and consisting of: (I) Photograph, (2) Judgment and Commitment, (3) Other: Background History as reported 
in PSI 

IN WITNESS WHEREOF, I have hereunto set my hand at Federal Correctional Institution, Coleman, 
Florida, this 11TH day of January A.D.2001. 

Inmate Systems Manager 
Title 

STATE OF Florida 	I. 

ss. 
COUNTY OF Sumter 

Subscribed and sworn to before me this 23rd day of February 2001. 

Signature of Officer Authorized To Administer Oaths (18 U.S C 4004) 

Record Copy - Requester; Copy - Central File 
(This form may be replicated via WP) Replaces BP-396(58) of OCT 88 
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0 The COurt dOes ri01 	 festilul , on oF ,eparation a&6 COnCliftOci 	attain.nd tentk elease 01 pa fare fn,.% coddaioe 	parNe ia den 
appirtab4 lb Fail Sn36 	g Ac f Fehoroe s. 

0  The Cdsn'l i'tecamieiend " 	xsae ,:,..1diern Of alla,m,stg erf>ri oe lease 

Act FefOnAis ) the eleten ,lanf pa y  feelduildn prowded below 	 GER 
0 The Cdatet tesedireutnernis 4. tine deftest:1AM Oa requeed to oa y  febto h,s woo,  

Reeteterstartsem 

Saw Add Addwided fOe'l."..lt.t gog'.e....#4101410. 

TrIal 

DaW 

Seitentseteetetete sestreallese MNS000WWIFOWebil 

STATE Of NORTH CAROLINA 
The &mend Court of Justice 

. C3 District 	3 Superior Courl Division 

Dlee 

:NOTE: For Fair Sentencrn Act Felonies_ Judge mar not impose a morarnum and maximum prison term. 

0 The sentence imposed ahove shaf I begin at the e.pirallon of all or seoleones which the defendant is presently °Negated to gerVe. 

0 Tile sientence imposed above shah begm at the expiration :41 the sentence Imposed in the case referenced bekyor 

nivllfler„ [Minty & COUCI r vo,c.- c , ior sentnnt-e in... Dosed. da l e  tent””Ce 

Amy 
, WHITE 

Afteeney fOr Stela 
0 8et found nol indigent 

BOBBIE SN/TN 	 0 Def. Wassed attorney 

STATE VERsus 
Defendant 

Wen 444ES COY 
g401 
MALE 30 

AttOrney for Defendant 

FRED iti-PE, III 

UDGMENT AND COMMITMENT 
Miedertfoluutt 

raft Sentencing Act Fenny 
0 Pre-Fair Sentencing Act Feinny 

Mel 

ndpen court The defendant addeared far trial On the rodowing File No(s), and Charge{) (include dates of dfienses)",  

CRS 77992 OBTAINING PROPERTY ey FALSE PRETENSES 8/18(82 

Tni defendant oleo godty 0 was found gtelty by a jury Of- 0 was found guilty by the cool el: 0  toed no contest to 

EINEI 

Offensels) 

AINING PREPERTY BY FALSE PRETENSES 
221.94NT 14-90 

14-100 

G S Ns Filitonyl fa isd 

FEL 
FEL 

relany Claes 

TEN (10) YEAR 

Maximum Prison 

Tersa avowed hy Law 

TEN (ID) YEAR THREE (3) YEARS 
THREE (3) YEAR 

PreSt1/111:ellte Tan11 	. 

the above flied offenses she cons° ,  ,ta tea tor the coronae of ludgmant 

Tile Court dewed Considered evidence argomenfs of counsel, and statement of the defendant ORDERS AND ADJUDGES that the defendant De imprisoned 

Fora ten* of. 

FIVE (5) YEARS 

THIS SENTENCE IS RUN CDAMPRENTLY WITH ALL OTHER SENTENCES NOW SERVING  	county 

f errata ad Iltaf atiPty) 

0 The ~efed1flt shall sef re 4S a tcrnrmtidd yOultitui al rende 

(CYO) 	uanttO G 5 C.aotet 146 Article 36 
0 The cleendan! shiPtaid 	Ob'atn the benefit of releate 

under G S. t48-a9 1,5 

0 The defendant shall he 	cred,s I or 	 Cays spent cOnfinernent dna; to the date Ill this ludgment 

0  The defendant shall pay 
	

0 The defendant %hal1 pay a fine at$ 

0 WOO retettaeitreCOmn ,e- 
	 0  immi,d , ale *ors teleate teCcrrimenileC 
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QV
CCS4q. 5  ‹,ci 

U.k.EALCLA 

4.0 

b. 

.......................... 

STATE OF NORTH CAROLINA 
In The General Court of Justice 

Superior Court Division 

attki,   County 

STATE VERSUS 

TRANSCRIPT OF PLEA 

• 5 'PA ray 
Frim No 

The defendant, having offered a plea of 

answers to the queshons set Out below. 

G.& 1SA-1022, 

and being first duly sworn, makes the following 

Answers 

1, Are ycu able to hear arid understand rne? 

2. Do you understand that you have the right to remain silent and that arty statement you make may 

be used against you? 

3. Are you now under the influence of alcohol, drugs, narcotics, medicines, pills, or any 

other intoxicants? 
(a) When was the last time you used or consumed any such substance? 

4. Have you discussed your ease tutly with your lawyer and are you satisfied with his legal services? 

S. (a} Do you underst d that ye are 
, 	

leading (guit(y) ,((to the 

pqr,, 	• 	
looiesiz) ! 

1-6_ fSe_  

fb) Do you understand that you are pleading (guilty) (no contest) to the Misdemeanors of 	 

6. Have the charges been explained to you by your lawyer, arid do you Understand the nature Of 

the charges and do you understand every element of each charge? 

7, Do you understand that upon your plea you could be imprisoned for, a possible maximum sent-

ence, et 	,:C) 	years 	— 	months (and that the frraindeteiFy–recipiimegi sentence is 

years 	 months)? 

8. Do you understand that you have the right to plead not guilty and be tried by a jury And at such 

trial to be confronted with and to cross-exarni0 :(11e,witnesses against you, arid by this plea you 

give up these and your other constitutional rig 	............................... 
. 	, 

9. Do you now personally plead (guilty) feentesir 

10. (a) prappricaPtel Are you in fact guilty? 	Ev: 
(h) (It appbcab!e Do you understand that upon yb.Vir: 	kc4. 	 ated as 

being guilty whether or not you admit your guilt? 

DaUx 
11, Have you agreed to plead as a part of a plea arrarriaerners4- 2-Eleiera 

the Courts have approved plea negotiating, and it there is such, 	u may advise m 

without fear rif incurring my disapproval 

12 . ill aPPlicacie:: The prosecutor and your lawyer have informed the Court that these are all the 

terms and conditions of mir plea. 

IOW) 

,I advise you that 
ruthtully 

PPIIV  crxscr 
bO 

AlitIAL (-Mai"( %Att. 	 iptttit 

— 
(a) Is this CO' 'C 	neing your full plea arrangement? 

(b) Do you now personally oc„cept this arrangement' 

LI 
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Answe, 

11 [Other than the plea arrangement between you and the prosecutor) has anyone made any prom-

ises or threatened you in any way to cause you to enter this plea against your wishes? 

14. Do you enter this plea of your own tree wlt. fully understandinu what you are doing? 

15, Do you have any questions about what has lust been said to you 

fleeted with your case to this point7 

I am . 	years of age and have completed the 

if applicable.) 

or about anything else con- 

t grade of school. (List any additional educalln 

have read or have heard all of these questions and understand them. The answers shown are the ones I gaff .  

open court and they are and accurate Neither my lawyer nor anyone else has told me to give false answert. 

order to have the Court accept my plea In this case. The conditions of the plea as staled on the reverse hereo 

any, are accurate, 

tfe 

S4snauee 	encia.rst 

SWORN AND SUBSCRIBED TO BEFORE ME 

Dave 

Sluatture 

CERTIFICATION BY LAWYER FOR DEFENDANT 

As lawyer for the defendant,  ROkAet UMW 7.AV-1  , I hereby certify that the conditions stated on the 

reverse hereof, if any, upon which the defendant's plea was entered are Correct and they are agreed to by the 

defendant and myself upon which the defendant's plea was entered. I further certify that I have fully explained to 

the defendant the nature and elements of the charges to which he is pleading. 

Oat* olp“;,,,wy tQL.Poin?..34e. 

CERTIFICATION BY PROSECUTOR 

As prosecutor for the 	 1C* Judicial District, I hereby certify that the conditions stated on the reverse 

hereof, if any, are the terms agreed to y the defendant and his lawyer and myself for the entry of the plea by the 

defendant to the charge in this Case, 

Oat* [Signature ct Piosecutor 

I t 
PLEA ADJUDICATION 

Upon consideration of the record proper, evidence 'presented, answers of defendant, and statements of Met 

lawyer for the defendant and the prosecutor, the undersigned finds: 

1. That there is a factual basis for the entry of the plea.  
2. That the defendant is satisfied with his lawyer. • 	 

3, That the defendant is competent to stand trial and that the plea is the informed choice of the defendant anaSI 

is made freely, voluntarily and understandingly, 

The defendant's plea Is hereby accepted by the Court and is ordered recorded. 
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6.1 

WAIVER 

rr____LAL22.41:1_1 

INFORMATION 

STATE OP NORTH CATIDUI 
In Put Gerterst Court of Justice 

Superior Court Division 

Gt 15A-4$44 

1022 

(frig 

1 14 -100 

rAttedal 

the undersigned prosecutor, upon information and belief allege that on or about the date of offense shown and in 

the County indicated above, the defendant unlawfully, willfully add feloniously did gt fe4 	ck 4 

civw 	fYISYn '-A (kIVAW ITILACIULZ 
OMFIAZ Cva- 	

.4tmA .u.t  , 
ilk4 ivy 	ctry, 

14f-Nisiu\A,z4AN-  Ede_ktAl CiVaiTt QCULA 61,0Wa-AttA 4)) as. -..kaik plarLat -CaLki,4 

cAtt,1/4411a 	4 cIA CA ylk st -c cg 

4,to, 	 C eActifi-  cArkk.  

awA-tsyy,c,,,, 	-skt,..t.A1/4.k-  * j 	 g,a.)  

-1.AVe■■■ 

avirA 

0:_WA 	4160010- latl\diAttalle, 

4"111:(Ataff-a) 	 _,AfaCagal)  .6t)  

'.4.7;3NAL 

BY: 

Date: 
saria 	of 041 

I, the undereigned defendant, waive the finding and return into Court 01 a EMI of indictment and agree that the 

case may battled upon the above information. 

r+ork, 

aoceomas 
aw 

1425 
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FINAL DISPOSITION REPORT 

Nal CHECK NUMMI* 
(01(110 

A0968 4 G 

DATE AMENTED 
NECEIVED DATE OF 01 

1/-19- Os k 
: 22, -Jy I 

OFFENDED CHANCED AT ANENT CONTNIWUTOR OF FINSERPRINTS (INCLUDE 
COMPLETE NAME AND LOCATION OF ANENCY, 
TONETHEN WITH OM NUMS111 ) 

NCO 21 13Y 
CIIY.COLINTy BuRfPi ,Jr IDENTMCATION 

P. 0 BOX 550 
RALEIGH. N. C_ 27602 

NICHT rOUR ?INNERS _TAKEN SIMULTAWEOUSLY 

zfey,p,cAa" 
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- 	 
1 STATE OF NORTH CAROLINA 

wAKE. 	 RALEIGH 
	 County 

      

      

94 CPS 4 3 3 6 

   

Seat Of Court Fri The General Court Of Justice 

(This )orm is not to be used for multiple offenses unless they are consolidated for judgment.) 
	District 13 Superior Court Divon 

STATE VERSUS 

JUDGMENT AND COMMITMENT 
G.S. 15A -1301 

Defendant 
ROBERT 	JAMES 	DAY 

Race 

WHITE 

Sex 
MALE 

-DOB 

2 / 6 / 5 4 

Pre-FSA 
0 Felony 

Attorney For State 

SUSAN 	EDWARDS 
r—iDef. Found 	Def. waived 
i 	iNot  Indigent 	torney 

&tomer For Defendant 
J . 	DUNN 	

[(Appointed IIRetained 

DWI 
fl Offense 

Level Of Punishment ,(GS. 20-179) Driver's License No. (DWI Only) State (DWI Only) 

The defendant E pled guilty to: 	0 was found guilty by the Court of: 0 was found guilty by a jury of: Doled no contest to: 

File No.(s) And Offense(s) 

FACIAL 	TRANACTION 	CARD 	THEFT 

Date Of Offense 

/2C/94 

C.S. No. 

14-113 ..9 

. 

Fel.ifvf. 

EEL 

Class 

..) 

Max. Term 

three 

Presumptive 

3) 	YRc- 

ONE 	(I } 

The abi,tve offenses are consolidated for the purpose of judgment. 
The Court having considered evidence, arguments of counsel and statement of the defendant Orders that the defendant be imprisoned 

for a term of 
T;40 	(2) 	YEARS 

in the custody of the 	N.C. Dept: of Correction 

Fi Sheriff of  	 County 

The defendant sha l l be given credit for - 4 8 -  days spent in confinement prior to the date cf.this Judgment as a result of this charge. 

1 The s3CnItinc,:: imposed above shall begin at the expiration of all sentences which the defendant is presently obligated to serve. 

1-1 The sentence 4r,posed above shall begin at the expiration of the sentence imposed in the case referenced beiow: 

he Case Number, Date, County Anti Court In Which Prior Sentence Imposed 

(c:02eck ail that apply) 

The defendant shall serve as a committed youthful offender 
pursuant to G.S. C:hapter 148, Article 38. 
The defendant shall pay the costs, 

Immediate work release is recommended 
ourouant to G.S. 148-33l. 

The defendant should not obtain the benefit of release 
pursuant to G.S. 148-49.15. 

OThe defendant shall pay a fine of $ 	 

Work release is recommended. 	El Work release is not recommended, 

ath the consent ci the defendant, work release is ordered under the. conthtions set forth in the attached order 
misdemeanants oniy .). 

D The Court does not recommend that the defendant be required to pay restitution or reparation, as a condition of parole if parole 
is granted, or from his earnings if work release is granted. 	- 

The Court recommends that the defendant .  be  required to pay, as a condition of parole if parole is granted, or from his earnings 
if work release is qranted. the items and :amounts set out below 	  

Fine 	 Costs 	 Restitution 	Reimbursement For Counsel Fee(s) And 

$ 1 3 2 . 0 0 L$ 

ACC-CR-301, Rev, 3/87 
	

Material opposite unmarked squares is to be disregarded as surpiu:Sage, 

apr aes to 

Other ExpT7. 17- z,i$,:i 
Names and address(es) of aggrieved party (parties) to receive restitu1io3:0&r4y7u.razrg , •ifAu 

'Total Amount Due 

37 2 . 
44: 

,..2,agrieved parry.; 
• 
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Deputy CSC 	Assistant CSC 	Clerk Of Superior Court 

The Cc.:J11. f:irthe.recurrmends: 

_1FOR USE WITH FAIR SENTENCING ACT FELONIES  ONLY I 

Tns Cort has considered the aggravating and mThg.atmg.factors in as.. 15A-1340.4(a) and 

mai:e..5 no writien findngs because the prison term imposed does out require such findings. 

makes no written findings because the prison term. imposed is pursuant to a plea arrangement as to sentence under .Article 58 of 
G.S. Chapter 15A. 

makes written findings set forth on the attached Findings of Factors in Aggravation and IA igation of Punishment (A0C-CH-303. 

I AWARD OF FEE TO COUNSEL FOR DEFENDANT 

i i / hecninr was ht-id in open court in the presence of the delendant at wh...„ time a fee, including expenT, was awarded the 
defendant's appointed couns& or assigned pubic defender. 

t It is ORDERED that the Clerk delkier three certified copies of this Judgment and Com 	ent to qe 5: r . 	r other qualified officer 
and that the officer cause the defendant to be deNve.red with these ocp.ies to the custody of 1 ,.aencyn. ed on.the reverse. 
serve the sentence imposed or until he shall have complied with the conditions of reiease endi! 

_ ....„.„ 	it  
Name Of Presiding Judge (Type Or F-Writ) 	Signature Of PresiAri‘kistg 

H ON.   DEXTER. BROOKS  

APPEAL ENTRIES 

The defendant gives notice of appeal from the judgment of the-District -Court to the Superr Court. The current pretrial release 
order shall remain in effect. 	except that: 

0 The defendant gives notice of appeal from the judgment of the Superior Court to the Appellate Division. Appeal entries and 
any conditions of pest Conviction release are set forth on Form AOC-CR-35O. 

Date 
	

Name Of Presiding Judge (Type Or Print) 
	

Signature Of Presiding Judge 

I  ORDER OF COMMITMENT AFTER APPEAL  
Date Remanded To District Court Date Appeal Dismissed 

	
Date Withdrawal Of Appeal Filed ate Appellate Opinion Certified 

It is ORDERED that this Judgment be-executed. It is FURTHER ORDERED that the Sheriff arrest the defendant, if necessary, and 
recommit the defendant to the custody of the official named in this Judgment and furnish that official three certified copies of this 
Judgment and this Order as authority for the commitment and detention of the defendant, 

'Date 
	

Signature Of Clerk 

1 	g s 
—a 

\:;\ - \:\ 	
\y, \‘. 	\ 

 \ 

CERTIFICATION 

I certify that this Judgment and Commitment with the attachment marked below is a true and complete copy of the original which is 
on file in this case. 	

. "Findings Of Factors In Aggravation And Mitigation Of Punishment (AOC-CR-303) 

Determination Of Sentencing Factors InDWI Cases (AOC-CR-311) 

Appeal Entries fA0C-CR-350) 

Dare 

Date Certified Copies Delivered To Sheriff 

/ 1 4 / 9 4  
S:de Two 

/87'  

Signature And Seal 

.Deputy CSC 7 Assistant CSC FiCierk Of Superior Court 

materka opposJe wirnarked squares 

in be disregarded as sulpiusa,ge. 
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1 	 1  

0,F-11e No, 

In The General Court Of Justice 
0 District 0 Superior Cowl Division 

- STA:cE OF NORTH %,,AROLINA 

County 

STATE VERSUS 
Name Of Defendant 

TRANSCRIPT OF PLEA 
_ 

 

0,8. 15A-1022 

   

   

The defendant, having offered a plea of 
	

thga4 
	

and being first duly sworn, makes the 
following answers to the questions set out below: 	 Answers 

1. Are you able to hear and understand me? 

2. Do you understand that you have the right to remain silent and that any statement you make may 
be used against you? 

3. Are you now under the influence of alcohol, drugs, narcotics, medicines, pills, or any other intoxicants? 
(a) When was the last time you used or consumed any such substance? 

4. Have you discussed your case fully with your lawyer and are you satisfied with)ars legal services? 

5. (a) Do you understand that you are pleading (guilty) (fte-eefitimk) to the felonies of 	 

• (b) Do you understand that you are pleading (guilty) (no contest) to the misdemeanors of 
_ 

kt 

6. Have the charges been explained to you by your lawyer, and do you understand the nature of the 
charges, and do you understand every element of each charge? 

7. Do you understand that upon your plea you could be imprisoned for a possible maximum/  sentence 
4,  of 	years 	174  months and that the mandatoR minimum sentence is  /Ilk  years 

	 onths) (or you could be fined up to $ 	/1/TA ) (or you could be both imprisoned and 
finecf)? 

Do you understand that you have the right to plead not guilty and be tried by a jury and at such trial 
to be confronted with and to cross-examine the witnesses against you, and by this plea you give 
up these and your other constitutional rights relating to trial by jury? 

Do you understand that, if you are not a citizen of the United States of America, this plea may result 
in deportation, the exclusion from admission to this country, or the denial of naturalization under 
federal law? 

10. Do you now personally pleactelguiltyNno contest)? 

11. (a) (if applicable, Are you in fact guilty? 
(b) (if applicable, Do you understand that upon your plea of no contest 

guilty whether or not you admit your guilt? 

12. Have you agreed to plead as a part of a plea arrangenient? '8efi 
Courts have approved plea negotiating, and if there is such, 
fear of incurring my disapproval. 	 By 

A0C-GR-300 
	

D41 
Rev, 7191 

you will be treated as being 

adOttl*you that the 
 truthfullywithout 

CP*1  
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13. (if applicable) The prosecutor and your lawyer have informed the Court that these are all the tern 
	

Answers 
and conditions of your plea. 

Cpl. 	4 '4— irt72. 	LA .-- 	3 -7 

.,,{7. ..,-(__ 

-\\ S t."\ 4 	L.-,,,.. 	\--,-et: 	V,-/' --(Lj ,!.. -_ ,(:-.1'.  

(-.1 	C-- -N-J411,-Zt 	( ,7,` ,-A, 	.c—c  .--N,  , 
(4 	-2- - 	 r.,.=,•(, ir.\ Vt- 	&-kl.''VN-:".- - "r"■ (-1: 

(a) . Is this correct as being your full plea arrangement? 
(b) Do you now personally accept this arrangement? 

14. (Other than the plea arrangement between you and the prosecutor) has anyone.made any 
or threatened you in any way to cause you to enter this plea against your wishes? 

15. Do you enter this plea of your own free will, fully understanding what you are doing? 

16. Do you have any questions about what has just been said to you or about anything else connected 
with your case? 

I am 	years of age and have completed the 	/1 	grade of school. (List any additional 

1 
promises  

'` 	I 

education, if applicable.) 

the ones I gave in open 
answers in order to 
accurate. 

—De.,4firiArtk 	kao anAt 	k-erVf • G'-'1::) 

I have read or have heard all of these questions and understand them. The answers shown are 
court andthey are true and accurate. Neither my lawyer nor anyone else has told me to give false 
have the Court accept my plea in this case. The conditions of the plea as stated above, if any, are 

SWORN AND SUBSCRIBED TO BEFORE ME 
Date 	

2 ---- ,,,..).•
q‘ 	t 

Date 	 y Signature 	( 	f 	ci 

i 	1) 
Signature Of Dep yfOr AW .'•:, i:" • 	• , ) Name Of Defendant (Type. Or Print) 

.:::'',::....'•=6e'•.: -:;n'W3.''::' 	CER 	FICATION 	BY 	LAWYER 	FOR 	DEFENDANT 	I  

As lawyer for the defendant named above. I hereby certify that the conditions stated above, if any, upon which the 
defendant's plea was entered are correct and they are agreed to by the defendant and myself upon which the 
defendant's plea was entered. I further certify that i have fully explained to the defendant the nature and elements of 
the charges to which he is pleading. 

Date . rgrattire Ot Lawyer For D 	Want 
,jet4(4,4( p, co 

ongamagestm 	CERTIFICATION BY PROSECUTOR  

As prosecutor for this Prosecutorial District, I hereby certify that the conditions stated above, if any, are the terms 
.agreed to by the defendant and his lawyer and myself for the entry of the plea by the defendant to the charge in this 
case. 

Date 3— 1 t4 ---1 Li 
Signature 00::rostartor 

'i:,,M.d.ag:WAGREMM:Wkra! PLEA ADJUDICATION 

Upon consideration of the record proper, evidence presented, 
for the defendant and the prosecutor, the _undersigned finds: 

1. That there is a factual basis for the entry of the plea. 
2. That the defendant is satisfied with his lawyer. 
3That the defendant is competent to stand trial and that the 

freely, voluntarily and understandingly. 

The defendant's plea is hereby accepted by the Court and is 

answers of defendant, and statenle 

i 
, 
' 

ts of the lawyer 

def; ndant and is made plea is re rn .  • 	- -d chit ice of t 	:-.- 

i 7 
ordered re.. • se.. 

Date 
q 

Signature Of Pho,s.jd: 	....7  
.. _ 

A0C-Ft--.300—` 
Rev': 7/91 
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STATE OF NORTH CAROLINA 9 4 4P S 4 3 3 6 
Fife No. 

Names and acdress(es) of aggrieved party (parties) to receive restitution r`spfctly art° 
Y: 

AOC-CR-301, Rev. .3/87 
	

Material opposite unmarked squares is to be disregarded as surplusage. 
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,ro.Nts 

A K. 	
County 
	PALEIGH 	

Seat Of Court 
NOTE: 
(This' tnis .  not to he use.d 'or multiple offenses ,,cniess they are consolidated for  judgment.) 

In The General Court Of Justice 

0 District SISuperior Court Division 

STATE VERSUS 

JUDGMENT AND COMMITMENT 
G.S_ 15A-1301 

, k9m,endant 
-P o 	F. .R 	J,amEs 	D A' '» 

.. Race 
WHITE 

Sex 
MALE  

L.--03 

2 / 6 / 5 4 	' 

Pre-FSA 
Felony 

Attorney For State 
SUSAN 	EDN1APOS 

Def Found 	Def, Waived 
Not Thdigen 	• orney 

Attorney For Defendant` 

3 ., 	n ff N N 	
OE  • eointeg 0Retaioed 

, DIM 
' 1 	1  Offense 

Level Of Punishment (G.S. 20479) DrtVer's .License No. (DM Only) 	- State (OW! Only) 

The defendant ['pied guilty to: 	0was found guilty by the Court of: Owes found guilty by a jury of: 0pled no contest to: 

File No.(s) And Offense(s) 
, 

' 	FINANCIAL. 	TRA44CT:ON 	:?3,P0 	THE:7 1.  

, 

Date Of Offense 

1 /20/94 

0.5, No. 

4- 	! 3 .9 

Fe.:..,04. 

FEE_ 

Class 

,1 	, tnrpe 

Max. Tenn Presumptive 

3 

ONE 	( 1 	) 

The above offenses are consolidated for the purpose of judgment. 
The Court having considered evidence, arguments of counsel and statement at the defendant Orders thatt the defendant be imprisoned 

for a term of 
TWO  

in the custody of the j N.C. Dept. of Correction 

Ej s herf f  of 	  

 

County 

    

     

The defendant shall be given credit for 	days spent in confinement prior to the data of this Judgment as a result of this charge. 

The sentence imposed above snarl begin at the expiration of ell sentences which the defendant is presently obligated to sere. 

The sentence imposed above shall begin at the expiration of the sentence imposed in the case referenced below: 

(,NOTE: List the Case Number, Date, County And Court In Which Prior Sentence Imposed.) 

(check all that apply) 

[2  The defendant shall serve as a commi d youthful offender 
pursuant to 0,3. Chapter 148, Art:- 3B. • 

• The defendant shall pay the cost<.  
• immediate work release is recommended 

pursuant to 0.3.148-33,1. 

O 	With the consent of the defendant, work release is ordered under the conditions set forth in the attached order (applies to 
misdemeanants only). 
The Court does not recommend that the defendant be required to pay restitution or teparation at a condition of parole if parole 
is granted, or from his earnings if work release is granted. 	 • .... 	. 

O The Court recommends that the defendant be required to pay, as a condition•ibt Parole if parole i54 anted, or from his earnings 
it wont release is aranted, the items and amounts net out below. 

Fine 	 1Costs 	 'Restitution 	Reimbursement Foi:Gt -,fuestisel:Be 
$ 	 I $ 1  3 2 . 0 0 	$ 

UThe defendant should not obtain the benefit of release 
pursuant to 0.3. 148-49.15. 

DThe defendant shall pay a fine of $ 	  

Work release is recommended. 	Work release is not recommended . 

Other Expenses $ 



Vate. Signature Of Clerk 

Assistant CSC 	'Clerk Of Superior Court EiDeput)., CSC 

• The Court further recommends: 

FOR USE WITH FAIR SENTENCING ACT -FELONIES: ONLY : : 

The Court has 

0 	makes no written 

considered the aggravating and mitigating factors in G.S. 15A=1a40.4(a) and 
findings because the prison term imposed does not require such findings. 
findings because the prison term imposed is pursuant.to  a Plea arrangement as to sentence under Article 58 of 

15A. 

findings set forth on the attached Findings of Factors in Aggravation and Mitiga1ion .4,f Punishment (AOC-CR-3O3). 

ci 	makes no written 
G.S, Chapter 

0 	makes written 

1 AWARD OF FEE TO COUNSEL FOR D-W4DA/MT--  :1 

. 7/ A heartric was heid in open court in the presence of the defendant at which lime a fee, including expen 	was awarded the —1 
defendant's appointed counsel or assigned public defender. 

ORDER OF r7.  COMMITMENT 	- :- : ::',:•- 

and COm 	' 	ent to t e S 	nf 	other Qualified officer 
copies to the cdstody of , - a ency . i ed on the reverse to 

conditions of releat7e 	endi  

it is ORDERED that the Clerk deiiver three certified copies of this judgment 
and that the ofticet cause the defendant to be delivered with these 
serve the sentence imposed or unti1 he shall have cornolied with the 

Dare 
... / 1  4 / 	4 

Name Of Prosio•mg judge f Type Or Pnrif,i 
HOW. 	DEX7FP 	BROOKS 

Signature Of Preach, 	u g r 

-,..., 	,..,' 
APPEAL ENTRIES 

n 	The defendant gives notice pi appeal from the judgment of the 4_,,, 
order shall remain in effect.. 	. except that: 

El 	--- g, ..4,,,i,,, • .',. 	i 	, , The defenda nt , , n 0. n : or, es notice of appeal from the judgment of the 
any coridiI:ons of post conviction release are set forth on Form 

District Court to the Supenw.Court. The current pretrial release 

Superior Court to the Appellate Division, Appeal entries and 
ACC-CR-25g. 

f Signature Of Presiding judge Late Name a Presiding Judge (Type Or Print),  

 ORDER OF COMMITMENT AFTER APPEAL 
Date Remanded To District Court 	Dare- Appea; Dismissed Date Withdrawal Of Appeal Filed Date Appellate Opiavn Certified 

it is ORDERED that this Judgment be executed. it FURTHER ORDERED that the Sheriff arrest the defendant, if necessary, and 
recommit the defendant to the custody of the officio: norned in this Judgrhent and furnish that official three certified ()cotes of this 
judgment and this Ordei -  as authority for the commitment and detention of the defendant. 

CERTIFICATION 
certify that this Judgment and Commitment with the attachment markeo oelow is a true and complete copy of the original which is 

on file in this case 	
Findincts Of Factors in Agaravatic.n And Mitigation Of Punishment (AOC-CR-303) 

ri-Letermination Or Se.ntencing rmact-drs l DWI Cases .A ,DC.',-(.-"R-3 -1 -1) 

E Appeal Entries (AOC-CR-350) 

Date 

 

SIQflatore And Seal 

 
 

i Date , Qerrthec Copes Defivered To Sheriff 

3 / 	% 9 4 
1Deouty CSC E Assistant CSC Clerk Of Superior Court 

 

  

 
 

Side -Two 
	

Matreri& oppo6te tinn-mrk21%-d squares 
; Rev 3i'87 
	

is be .drinTarc'xii 

• 

1435 



ntvx.=: 

STATE OF NORTH CAROLINA 
	

IN THE GENERAL COURT OF JUSTICE 
COUNTY OF WAKE 
	

SUPERIOR COURT DIVISION 
94 CRS 4336 

STATE OF NORTH CAROLINA 

V . 

	 INDICTMENT - FINANCIAL TRANSACTION 
CARD THEFT 

ROBERT JAMES DAY 

The jurors for the State upon their oath present that on or 
about the 20th day of January, 1994 in Wake County the defendant 
named above unlawfully, willfully and feloniously did withhold a 
financial transaction card from the control and possession of H. 
Frank Grainger, the cardholder, the person named on the face of 
the card and to whom the card #10308603636600I had been issued by 
Texaco Oil Company, without the permission of said cardholder and 
for a dishonest purpose. This act was done in violation of G.S. 
14-113.9(a)(1). 

Prosecuôr 

	 C.E. Haines, RPD 
Witness 

The witnesses marked "X" were sworn by the undersigned Foreman of 
the Grand Jury apd, after hearing testimony, this bill was found 
to be: eeitieade,09( 

7 
	 A TRUE BILL by twelve or more grand jurors, and I the 
undersigned Foreman of the Grand Jury, attest the concurrence of 
twelve or more grand jurors in this Bill of Indictment. 

NOT A TRUE BILL. 

LILA:21 
Date 

Cour:ty 
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EPARTM Plitt:Of 
	 " - • 	••:e. 	 

FEDERAL:: 130REAIT -OF ii4VESTIGA' Ti 	111140TgDi'STATES 
 	WASHINGTON, D C .4g05.3 

pRFVACY AO": or 171 P.L. 03-1:1313) REQUIRES THAT FEDERAL; STATE. OR LOCAL AGENCIES Jraeonm tugannoum-s WHO 	.11.GIA .i. SECURITY twideekt *$ likt:Elt0 TED WHETH 
SUCH ozr3cLonuRr It MANDATORY OR VOLUNTARY, ASS OF AUTHORITY FOR SLICSI SDLICITAI KIN, AND USES WHICH WILL BE MADE OF 	

• • 

.JUVES3LE . FINGEFRINT DATE OF.  ARREST 
• •• 	• • 

SU OMISSION •: 
• EL060027C 	• 

FE CORR -  CON. P 

„CRT ; 

CONTRISITTOR 

ADDRESS 

OF OFFENSE 

KANSAS 
HS. MARKS, TATTOOS, *No. AMPUTIMOMS 

• OFFICIAL TAKING F , NGEFiPROITS 
(7.-9 FUFDSRJ 

0 A__ 

LOO. DENTIFICAT:ONMLTErIZNICC 

19440-044 • 
.14, PRINT. 	l'Aif'EN? . . 

IF U.S. GOVERNMENT, mr,fcAre SFEDIPC AGENCY. 
IF MILITARY, LIST.SEANOel OF SERVICE AND SERIAL HQ. 

,CI:IARGE/CITATION 

ESCAPE: NFTPRNiORIG BANK ROBBER±? 
LATEST FY-TECLINT_CAE::::VIOLATION-..te/ABSCOUNDING. 

LTh. DC:r 

'ADDITIONAL INFORMATION/RAS4S FOR CAU I 

• X...,  

ml.:•03fox•x03,tet,  

R IDENTIFICAT10i'q • 

Exhi/Jit 
9/0 ( 
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u_s 	or Imbi,,c• 
United States Parole C-oenzisaicrtz 

5550 Fritexiship 
alevy Chase, tvLacyLargi 20815-7201 

Notice of Action 

MARKED FOR IDENTIFiCATION 
OsiTp.ndnrty, Pe..,L,pcs'?,d Exhibit 

Appeals Prooedure 
The above decisioi is appealable 

1438 

Name: DAY, Robert James 

Register umber:: 	 Institution: FCI"Butner 

In the ca.sc of che above-ttansai paraic action was ordered: 

Rescind Presumptive Parole date of (NOve:ber.H19 1995), 	Continue: toa.:  
PresUmptiveParole (August 22, 199) with th:Siecial,,)Dr-ug and Alcohol Aftercare
Conditons.: You shall : participateasinstrUctedby yOur -US, Probation Officer: 
in a program approved-  by-thearo.1:4ComMIYAHfor the treatment of narcotie'_ 
addiction or drug and/or alcohol dependency, which:may include testing andH 
examination to determine if you have reverted to the use of drugs or alcohol. 
You shall also abstain from the use of alcohol ae:d/or all other intoxicants 
during and after the course of treatment. This requires the additional service 
of 8 months. 

EINORIUgaJakE_ERPT: 
The Commission finds that you have co/ 	atted the following violations: 

CHARGE NO. 1: RocaPe- 
Basis: Your admission to the examiner and CDC findings of 7/24/95. 

REASONS: 

You: esCapedfrom non-secure'custodylich-,recfulres -8-16-months.to-be-addedto 
your.originaI presumptive parole dateANovember 19, 1995). Plus time in escape 
statue (3a days), 



LT.S Depaurtaitrit of Jt  
rzif43d Statas PgreIe CCUEE 
5Z:Ci Friendship Bonle-faxe 
Chevy Qe. Merzybusd 205/6-71,01 

. 	 .............................. 

Ramer 'Day ., Robert: James 

Register Rumber* 19440-044 Institution; CCM-NC / PCX Butner 
kt the 411ft ott ext4e set= vres.:6140041, , 

Pursuant to 28 .  CM-34, reopen and, retare,presumptive reparole date of. November. 1995, and schedule for a rescission bearing on the next available docket, October, 1995.. 

MARKED FOIDEINIIIPICATIO1-1 Proznc,1t3 Exic,,Vovt 

o'7 

Appeals Procedure: 
TEM ABOVE DECISION IS NM' APPEAL/kat 

* .a iN 

1439 

REASONS:  

On 7/26/95, you were found guilty by the DEO of Escape. 



NOV 27 '02 0608 FR 1.1 5 MARSHPLS SERVICE 702 388 6937 TO 917024555112 	F.01/06 

*Name: HERMANSK1,GREGORY 	SUB,JEOT REPORT 	PAGE 5 
- *FID #: 257269 Generated by Transaction - Interactive Query 

Date: 11/27/2002 Time; 10:20:56 EST 

Case Number; 9904-0624-2044-C 

Case Status: DT LODGED 
Originating District: 004 FL/S MIAMI 

Lead Deputy r BRITT,THOMAS 

Charge InfoLmation; 
Agency; USMS 
Charger 5011, PAROLE VIOLAT/ON - 

Warrant Date: 06/21/1995 
Date Received: 06/24/1959 

°ODE: No 

Original Charge Information: 
Charge; 

Offense Dater 
Agency; 

ContaOt/Phone: 

1211, ROBBERY - BANKING-TYPE INST 
10/02/1983 
FBI - DOLT FEDERAL BUREAU OF INVESTIGATION 

Suspense InfotTnation; 
Seq. # 1 	 Renewal Date; 08/17/2002 

Days SUspended: 150 
Date Suspended; 03/20/2002 

Reason Suspended: LODGED DETAINER 
Original Agency Notified; Y 

Detained in Distxiot; 048 
Prison; HIGH =SERT PRISON, NEVADA 
Number: 69140 

Release Date: 08117/2002 
Remarks 2 IN CUSTODY UNDER THE NAME ROBERT DAY 

MARKEDFORIDEgrIFICATION  

47.   CASE 	-1.  7'472  # 

PROPOSED EXHIBIT 
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	MU) 27 '02 08:09 FR U S MARSHALS SERU10E 702 388 6977 TO 91724555112 

UNITED STATES GoVERYMENT 
MEMoRANDUN 

MTE: 
	 March 20, 2002 

RELPY TO 
	

Kathleen Dozier 
ATTN OF: 
	USMS, S/FL INVESTIGATIVE SERVICES DIVISION 

SUBJECT: 
	RERMANSKI,GREG 0 00766 - 192 

TO: 
	 USN'S, DiNevada 

ATTN: WARRANTS SECTION- 

Please take the following action with regards to the 

enclosed warrantl 

1. 	 warrant enclosed for execution. Subject 

arrested on - Please enclose a copy of photo and a copy 

of the executed warrant. 

2. 	 Warrant enclosed to be filed as a Detainer. 

SUBJ IS IN CUSTODY HI= DESERT PRISON-UNDER Ttte NAME OF 

DAY, Robert. 

warrant return uAexecuted. 

4. 	Additional information remarks: 

If you have any question feel free to contact me at 
305-536-4628 and/or fax- 30S-536-4636. 

Respectfully, , 

Kathleen Dozier 
investigative Research Specialist 
Enclosuret ( ) 
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Memorandum 

Date Warrant Issued: 

June 21, 1999 

in A. lidart 
Case Axydyst 
U.S. Parole Commission 

NOV 27 '02 08:09 FR U S MRRSHALS SERVICE ?02 399 6537 TO 917024555112 	P.03/06 1.,w rrs wAmmraNi 	 4bLib TO 9172 3. F.e4 

1.7 	ri I: 35 , 

• 
WARRANT APPLICATION & WARRANT 
Re: liermanski, GregorY 
Reg. No. 00766-192 

Tte; 

U.S. Marshal 
Southern District of Florida 
301 North Miami Avenue 
205 Federal Courthouse Square 
Miami, FL 33128-7785 

Enclosed are copies of Warrant Application and Warrant in duplicate, issued by the United States Parole Commission for the above-named parole*. Notify the Coranaission of all developments concerning the dispot,ition of this warrant. 

Please assume custody as soon as possible or when located. NOTE! If the parolee is already in the custody of federal or state authorities, do not execute this warrant. Place a detainer and notify the Commission for further instructions. Do not execute the warrant if the parolee is released on bond. Also, if a criminal arrest warrant has been issued for this parolee, execution of such criminal warrant shall take precedence and the Parole Commission Is to be noticed before its warrant may be executed, 

PRORATION OFFICER: Please keep the Commission advised of all further developments in this case, 
tee' W Alan McGhee 

Probation Officer 
Southern District of Florida 
15327 N.W. 60 Avenue 
Suite 200 
Miami Lakes, FL 33014 

PROCEDURE.: After execution of the warrant give one copy of Warrant Application to the prisoner; furnish one copy to the T..1.S_Probaon Officer as soon as practical after taking custody; and advise the Regional Office of the Parole Commission which issued the Warrant that subject is in custody. Give the place of confinement, and the date Wamint was executed. When prisoner is returned to the designated institution, leave Warrant Application and one Warrant with Warden.. Make your return on the other Warrant to the Regional Commissioner of the region where it was issued. 

NOTE: If there has been a conviction of an offense committed while wider supervision, no preliminary interview by a Probation Officer will be conducted unless the Commission orders otherwise. 

1442 



MOO 27 '02 0809 FR U S MARSHALS SERUICE 702 88 6937 TO 917024555112 	H,04/06 

Mr1;42 2202. 12:14 rR WARRANTS S'FL mirlialas 536 4636 TO 917023666937 	P.05 

WARRANT 
U.S. Department of Justice 
United States Parole Commission 

To Any Federal Officer Authorized To Serve Criminal Process Within The United States: 

WHEREAS, Hermanski, Gregory, Reg. No. 00766-192 was sentenced by the United States District 

Court to serve a sentence of 10 Yrs, I Mo, 8 Days (orig); 954 Days (1VI.R. Viol.) for the crime of 

Bank Robbery; Use of Firearm in the Commission of a Robbery and was on February 5, 1999 

released in accordance with Sec. 4163, Title 18, U.S-C- (Mandatory Release) from Coleman FCI 

with 369 da,vs remaining to be served; 

AND, WHEREAS, reliable information has been presented to the undersigned Member of this 

Commission that said released prisoner named in this warrant has violated one or more conditions 

of his release; 

NOW, THEREFORE, this is to command you by authority of Sec. 4213, Title 18, U-S-C., to execute 

this warrant by taking the above-named, wherever found in the United States, and hold him in 

your custody either until he is released by order of the Parole Commission, or until you are 

authorized to transport him for further custody, 

WITNESS my hand and the seal on June 21, 1999. 

Z, Par* Commligictrier 

1443 



NOU 27 '02 08:10 FR U S MRRSHALS SERUICE 702 388 6937 TO 917024555112 	R.05/06 
14r.s 	 1:14 Fk WkRRANTS 	MIAMI325 535 461$ TO 917023;386- S27 	P.06 — 
UNITED  STATES PAROLE  CO! 	'IN 

Case Of 	  Rermanski, Gregory 	 Date . _ 	" . 	 June 21, MS 
Reg, Na.. 	 ool86.192 	 Ill....R. Tern:thud= tiate 	  'k,./912000 
FBI No    88$00.13 	 Vioiation Date 	 CAPIP8 
Birth Date 	  11/20.G.1 	 'Released 	 WIPP 
Pace   White 
Seri?nce Length 	  3.0 Yrs, I. Mo, 8 Days Cork(); 0541 Days MR. vial 
Original Offen= 	  Rank Robbery; Use of Firearm in this Coraniiszion of a Robbery 

You shall, unless you ben been convicted of a new offeriee be Oven a preliminary intervie why an official designated by a Regional Cortunigskorm-
tc determine if there tc probabie cause to believe that you have violated the conditions of your reiesee, and if so, whether to release you or hold 
you for a revocation hearing. 

At your preliminary interviesv and any subsequent revocation hearing you may present documentary evi&nce and voluntarY witnesses on your 
14'41'1f, and  if you 481,Y the diargeirs) avilast you yet ay recitleet the Tweet/ate Of UM. tv110 hove given information Upon which the charges are 
Isavod. Such witnesses will bo made availably for otsestioning mat= good Callae ir found, for their non-appearacioa. 

You may be mpreeerited by an attorney Or other representative of your choice, or. if you are =Able to pay for counsel., an attorney iviR be provided 
by the U.S. District Court if you 1111 oat and promptly return a Form C.I.A.22 to a MS, Probation Officer. 

If, after $ revocation hearsig. you are found to have violated the conditions of your release the Commission may (1) rescore you to supervision, 
and, if appropriate,. (n) reprimand you: (Is) modify your eencliciens of supereision; or (c) refer you to 3 residential comuumity treatment center for 
the retnalnaer of your sentence: or 04 revoke your laart14/ Or mandatory release. in which case the Commission will aISo decide when VI consider 
you for Sather release, 

if you nave Seen convicted of a new offosor (committed while an parole) which is punishable by a term of imprisonment, you will not receive 
sentence credit for  the time Yoll spent on Molt. Exception: for C.aar4 heard in the 9th Circuit beginning oft October 22, 1990, the  
Commisgian will exercise discretion, in accordance with 28 C.F.R. 242 (Appertdi-ri., prior to ordering the forfeiture of sentence credit 
for the time spent on parole. If tlie Commission ftoda that you absconded or otherwise refused to submit to parole supervision, the Commissi on  
may order that you not receive credit toward service sf your sentence for that amount of time. a yew -ariginS.1 sentence was unposed for violation 
of the District  of Columbia Criminal Code. you will not receive credit for time lipeca en parole regardless of whether or not you ha-..e Ewen e ouoiatea 
of a crime.) 

A upecial parole term violotor whose parole is revoked shall receive no credit for time spent out parole, 

CHARGES: 

Charge No. I - Failure to Report Change in Reeiciettce, On or about 4311,4199. ITSPO 1640hee 14arne4 that subjeut hod moved from his lest 
reported residence an or about 611/39. Subject has ailed to advise his USPO of his current address and his whereabouts are unknown. This charge 
is based on informatioa contained in the letter dated ei/i8/8$ from USPO ItioGlaee. 
I ADMIT I or DENY / this (-halve. 

Charge No. 2 -Plane to Submit to Drug Testing, °nor about the ro lowing datek subject failed to submit a urine specimen as instructed and 
as required by Conditiorx No. 14 of his/hex release: 2/26, 3127, 4/23, 4/30, 6124, and wpm, This  charge is based on information tiontained in rho 
letter dated 6/15/99 from l.15.1"0 McGhee. 
I ADMIT I or DENY I I this charge. 

Preliminary interview Is Required 

Warrant issued :  . 	 June 21, 1SS8 

Prob.:a:Jon Tice Bequestiag Warrant,,Southern District of Florida (Miami - 

) Coounission 	( 	 Inmate 	( 
	

ITS"k0 	I I Inierwiewibg °aloe's,  

Gregory Herxnanski Beg. No. 00766492 
Warrant Application 

Page 1 of 1 

** TOTAL, PPSE.OG o* 
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NOV 27 '02 OS:10 PR U S MARSHALS SERVICE 702 388 6937 TO 917024555112 	R.06/06 
••••■ 	°•• 	 ! 	1— 	 I 	 LJ 	 ..„.3 	e 

	
1" • IO C. 

Kat 

Here is the info on Gregory Hermanski 

Name: Robert Day 
Dob: 02/06/1954 
Inmate* 69140 
Location: High Desert Prison 
Charge: Robbery with a deadly weapon 

Burglary with a deadly weapon 

Send detainer to : 

Offender Management Attn: Marcie Peterson 
po Box 7011 
Carson City Nevada 
S9706 

Fax 775-687-6715 

** IMPL EPTiE.W,  *14 
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DETAIN ER 
BASED ON FEDERAL PAROLE V1OLATIO WARRANT 

P. oi/oi. 

P. n2 
HOU 2? 02 08: 18 FR U S MARSHALS SERVICE 702 388 6937 TO 917024555112 

tiU U U4 tin 	tqvuu. 	i ST1114AHT 	 Trbii8YRY1b 
riAR 	' 02 1.1. :45 FR 	KARSKILS SERUICE 7OR 398_6937 TU 	11:5'rrit 

	r • 

United State* ()apartment of Justice 
United States Marshals Service 

UNITED STATES MARSHAL 
	 DISTRICT OF, 

300 S_ Las Vegas Blvd., 04240, Las Vegas* 
(702) 3884365 ext. 6104 or Ext. 6443 or 6983 (WARRANT S 

mar's* type al. priiti rean6,- 

TO: NEVADA STATE PRISON 
	

DATE: 
(currently el High Desert) 

	
SUBJECT: 
AKA; 

USNIS ft 
FAX; 775-687-6TIS 
	

DOW: 
(715-8874284 Warrants) Southern 
Please ar..cept this Detainer against the above.named subject. whc 

The Unite StaUla Parole Commission has issued a Fedentl parole violet:1i 
subject. Prior to the sublect's nelease from your caistody,, /sense notify iniS 
assume custody if necessary. If the %bit:et is transferred from your oustodi 
%la rectum that you forward our Detainer to saki facigty et the time of transfo 
soon ste possible. The notice WWI speedy trial requiretnents Pirtle Inters% 
do NOT apply to this Detainer, which la based on a Federal parole vicliaktiO 
wtth U.S. Parole Coq/mission rations. please read er ahow the following 

Match 
HERM 
(Book° 
89140 
00788.4 
June 21,-1 

89101 
ERVISOR 388-8443) 

2002 
to, GREG 

as) DAY. Robert 

999 
District of Florida 
currently in your custody. 

n warrant against tie 
ice at once so that we may 
to another detention fereaity. 
end advise this office as 

Agreement on Oeitatnars ACT 
warrant In accordance 

the subject: 

ED AGAINST YOU ON THE 
YOU ARE SERVING A 
ON PARC&E. YOU MAY 
OUL LIKE CONSIDERED 

YOU ARE HEREBY ADVISED THAT ADETAINER HAS BEEN I' 
OASIS OF A WARRANT ISSUED BY THE U.S. FAIROLE COMMISSION. 
NEW SENTENCE OF CONFINEMENT FOR A CRIME coutorrTEO wHi 
Suakirr TO THE U.S. PAROLE COMMISSION ANY INFORMATION YO , 
RY.  THE PAROLE COMMISSION IN DISPOSING OF THE WARRANT. LIFippl RECEIPT OF SUCH 
iNFORMATioN., YOUR CASE WILL C REVIEWED ON THE RECORD Ene THE PAROLE 
COMMISSION.° 

After !Needing or showing the ettove language te the subject please 

The foregoing was read fa or by the subiect and a copy of the Detai which it is lamed wee delivered to him on 	  
(Dela) 

Signed: 	  

Please acKnowiedge receipt of this ()Wirier• in addition, please 
to the subject and return one copy of the Oistainer to tilt office in the enclos 

a04,418 the fotlowing: 

r end the themes upon 

e one copy of the Detainer 
eolf-oddressod envelope. 

0.4., 3- 	0 

Qtr./AA"—, 

er 	Akel 	64,Se rj 
roe.- 4  e_izri /ars Ctv IA04  rp 
MAX tzteit.SE FAX BAo '10 uSteIS 464 Wa.A5. NM',  ADA 702- 1404047' okS 4044.2.4".etteNiti,rr OF sseesrr 

Very truly 

Jose G. T 
tirRed 

Siond/ *ten, Invest. Res. Spec. 
Please Aciv10 When Reedy for P/U 
7o2-388-6/14 or 390-6963 

SO 
Marshal 

mei tnrnartsAramemtarra MO NOT tt ISSE■YY A.cousts44, 
aflOn 

MAR 21 '02 0?;a5 
	

775E8767 1S 
	

P5E.02 

** TOTAL PACE.01 ** 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 
	

COURT MINUTES 
	

June 13, 2000 

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

June 13, 2000 9:00 AM Initial Arraignment INITIAL 
ARRAIGNMENT 
Relief Clerk: I3ILLIE 
JO CRAIG 
Reporter/Recorder: 
TINA SMITH Heard 
By: Kathy Hardcastle 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Hermanski, Gregory S 

Moreo, Thomas J. 
Public Defender 
Round tree, Stacey 

Defendant 
Attorney 
Attorney 
Attorney 

JOURNAL ENTRIES 

- Ms. Roundtree advised there were two incompetent reports and submitted the second report from 
Dr. Paglini. Pursuant to NRS 178.425, COURT ORDERED, defendant REMANDED to the custody of 
the Administrator of the Mental Hygiene and Mental Retardation Division for the Department of 
Human Resources for detention and treatment at a secure facility operated by the Mental Hygiene 
and Mental Retardation Division. 
L.C. 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES October 04, 2000 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

October 04, 2000 	9:00 AM Status Check COURT 
ADMINISTRATION 
S' REQUEST FOR 
STATUS CHECK 
Relief Clerk: BILLIE 
JO CRAIG 
Reporter/Recorder: 
TINA SMITH Heard 
By: Hardcastle, Kathy 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Campbell, Cara L. 

Khamsi, Bita 
Public Defender 

COURTROOM: 

Attorney 
Attorney 
Attorney 

JOURNAL ENTRIES 

- FINDINGS (OF COMPETENCY) AND ORDER TO TRANSPORT SIGNED AND FILED IN OPEN 
COURT. Court noted it received the reports. COURT ORDERED, matter CONTINUED for 
defendant to be present. 
L.C. 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES October 25, 2000 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

October 25, 2000 	9:00 AM Status Check COURT 
ADMINISTRATION 
S' REQUEST FOR 
STATUS CHECK 
Court Clerk: 
DOROTHY KELLY 
Reporter/Recorder: 
TINA SMITH Heard 
By: Hardcastle, Kathy 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 
	

Public Defender 
	

Attorney 
Round tree, Stacey 
	

Attorney 
Villegas, Victoria A. 	 Attorney 

JOURNAL ENTRIES 

- COURT ORDERED, matter CONTINUED for deft's presence. Court instructed counsel to call Lakes 
Crossing. 
L.C. 
COURT'S ADMINISTRATION'S REQUEST FOR STATUS CHECK 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES November 08, 2000 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

November 08, 2000 9:00 AM Status Check COURT 
ADMINISTRATION 
S' REQUEST FOR 
STATUS CHECK 
Court Clerk: 
DOROTHY KELLY 
Reporter/Recorder: 
TINA SMITH Heard 
By: Hardcastle, Kathy 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Campbell, Cara L. 

DeJulio, Douglas P. 
Public Defender 

COURTROOM: 

Attorney 
Attorney 
Attorney 

JOURNAL ENTRIES 

- Deft not transported; therefore, COURT ORDERED, matter CONTINUED. 
L.C. 
COURT ADMINSTRATION'S REQUEST FOR STATUS CHECK 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES November 14, 2000 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

November 14,2000 9:00 AM Status Check COURT 
ADMINISTRATION 
S' REQUEST FOR 
STATUS CHECK 
Relief Clerk: BILLIE 
JO CRAIG 
Reporter/Recorder: 
TINA SMITH Heard 
By: Kathy Hardcastle 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Campbell, Cara L. 

DeJulio, Douglas P. 
Hermanski, Gregory S 
Public Defender 

Attorney 
Attorney 
Defendant 
Attorney 

JOURNAL ENTRIES 

- Court noted defendant competent. COURT ORDERED, matter REMANDED TO JUSTICE COURT 
to start over with a Preliminary Hearing on charges. 
CUSTODY 
11/20/00 8:00 AM REMANDED TO JUSTICE COURT, DEPT. 1 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES December 11, 2000 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

December 11, 2000 9:00 AM Initial Arraignment INITIAL 
ARRAIGNMENT 
Relief Clerk: GREER 
JENNISON 
Reporter/Recorder: 
TINA SMITH Heard 
By: Kathy Hardcastle 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Dickson, Dianne 

Hermanski, Gregory S 
Moreo, Thomas J. 
Public Defender 

Attorney 
Defendant 
Attorney 
Attorney 

JOURNAL ENTRIES 

- DEFENDANT DAY ARRAIGNED, PLED NOT GUILTY and INVOKED THE 60-DAY RULE. 
COURT ORDERED, matter set for trial. 
CUSTODY 
2/21/01 9:00 AM CALENDAR CALL - DEPT. IV 
2/26/01 10:30 AM JURY TRIAL - DEPT. IV 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES February 21, 2001 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

February 21, 2001 	9:00 AM Calendar Call CALENDAR CALL 
Court Clerk: 
DOROTHY KELLY 
Reporter/Recorder: 
TINA SMITH Heard 
By: Kathy Hardcastle 

I lEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Campbell, Cara L. 

Hermanski, Gregory S 
Khamsi, Bita 
Public Defender 

Attorney 
Defendant 
Attorney 
Attorney 

JOURNAL ENTRIES 

- AMENDED INFORMATION, MOTION TO AMEND INFORMATION FILED IN OPEN COURT. 
ORDER TO AMEND INFORMATION SIGNED AND FILED IN OPEN COURT. Ms. Khamsi stated 
Ms. Dickson informed her she is ready to proceed to trial; she requested a start date of next Tuesday 
or later. Ms. Campbell stated this is Mr. Fattig's case; trial should take two days with four to six 
witnesses. COURT ORDERED, matter CONTINUED for trial order. 
CUSTODY 
02-23-01 9:00 A.M. STATUS CHECK: FINAL TRIAL ORDER 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES February 23, 2001 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

February 23, 2001 	9:00 AM Status Check STATUS CHECK: 
FINAL TRIAL 
ORDER Court Clerk: 
DOROTHY KELLY 
Reporter/Recorder: 
TINA SMITH Heard 
By: Kathy Hardcastle 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: DeJulio, Douglas P. 

Hehn, William A. 
Herm anski, Gregory S 
Public Defender 

Attorney 
Attorney 
Defendant 
Attorney 

JOURNAL ENTRIES 

- State announced ready for trial. Due to Court's schedule (murder trial), COURT ORDERED, trial 
date VACATED and RESET. 
CUSTODY 
02-28-01 9:00 A.M. CALENDAR CALL 
03-12-01 10:30 A.M. TRIAL BY JURY 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES February 28, 2001 

     

000 67783 
	

The State of Nevada vs Gregory S Hermanski 

February 28, 2001 	9:00 AM Calendar Call CALENDAR CALL 
Court Clerk: 
DOROTHY KELLY 
Reporter/Recorder: 
TINA SMITH Heard 
By: Kathy Hardcastle 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Dickson, Dianne 

Hermanski, Gregory S 
Public Defender 
Villegas, Victoria A. 

Attorney 
Defendant 
Attorney 
Attorney 

JOURNAL ENTRIES 

- Both sides announced ready for a one-and-one-half day trial. COURT ORDERED, Trial Date 
Stands, Deft's Motion to Dismiss Information to be heard before trial. 
CUSTODY 
03-12-01 10:30 AM. TRIAL BY JURY...DEFT'S MOTION TO DISMISS INFORMATION 

PRINT DATE: 10/28/2014 
	

Page 9 of 67 	Minutes Date: 	June 13, 2000 

1456 



00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES March 12, 2001 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

March 12, 2001 9:00 AM All Pending Motions ALL PENDING 
MOTIONS FOR 
3/12/01 Relief Clerk: 
BILLIE JO CRAIG 
Reporter/Recorder: 
LIZ GARCIA Heard 
By: Kathy Hardcastle 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Dickson, Dianne 

Fattig, John T 
Hehn, William A. 
Hermanski, Gregory S 
Public Defender 

Attorney 
Attorney 
Attorney 
Defendant 
Attorney 

JOURNAL ENTRIES 

- DEFT'S MOTION TO DISMISS INFORMATION...JURY TRIAL 
Court noted there was no legal basis to dismiss Information. A Supplemental Motion submitted to 
the Court COURT ORDERED, Motion to Dismiss for Failure to Preserve Evidence is DENIED. 
Upon Court's inquiry, Ms. Dickson advised there were negotiations pending the outcome of this 
Motion. Mr. Helm advised there was a Guilty Plea Agreement and a Second Amended Information 
in the file. Ms. Dickson requested matter trail to talk with defendant. COURT ORDERED, matter to 
TRAIL. RECALLED. Ms. Dickson requested additional time for defendant to make a decision. 
COURT ORDERED, matter to TRAIL until 1:30 PM today. 
RECALLED. Ms. Dickson advised defendant not arraigned on the Amended Information which 
PRINT DATE: 10/28/2014 	 Page 10 of 67 	Minutes Date: 	June 13, 2000 
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00C167783 

included the habitual status. Also, there was a question as to the Amended Information indicating in 
Count II as Burglary while in Possession of a Firearm in the summary even though it was a knife. 
COURT ORDERED, the Amended Information AMENDED BY INTERLINEATION to indicate in the 
summary BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (F). Arguments 
regarding defendant taking stand and what prior convictions will be used. COURT ORDERED, this 
Motion and the Supplemental Motion DENIED as there is no legal basis and the Certified JOC of 1984 
can be used and others if certified and the State is prepared to present evidence. Ms. Dickson 
objected. COURT ORDERED, Trial CONTINUED to next day. 
CUSTODY 
3/13/01 10:30 AM JURY TRIAL 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES March 13, 2001 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

March 13, 2001 10:30 AM Jury Trial TRIAL BY JURY 
Relief Clerk: BILLIE 
JO CRAIG 
Reporter/Recorder: 
LIZ GARCIA Heard 
By: Hardcastle, Kathy 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Dickson, Dianne 

Fattig, John T 
Hermanski, Gregory S 
Public Defender 

Attorney 
Attorney 
Defendant 
Attorney 

JOURNAL ENTRIES 

- At 11:09 AM, the Jury Panel, counsel and defendant present. At 11:09 AM, Mr. Fattig made his 
introduction. At 11:10 AM, Ms. Dickson made her introduction. Voir dire oath given at 2:14 PM. 
Alternate sworn to try the case at 2:16 PM. The Clerk read the Amended Information to the Jury at 
2:20 PM. Opening statements by Mr. Fattig. Opening statements by Ms. Dickson. Witnesses sworn 
and and testified. Exhibits (see Worksheets). COURT ORDERED, EVENING RECESS. OUTSIDE 
THE PRESENCE OF THE JURY, the Court advised defendant of his right to testify on his own behalf. 
Defendant stated he understood. Colloquy regarding remaining witnesses and additional certified 
copies of convictions. At 5:10 PM, Court recessed for the evening. 
CUSTODY 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES March 14, 2001 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

March 14, 2001 10:30 AM Jury Trial TRIAL BY JURY 
Relief Clerk: BILLIE 
JO CRAIG 
Reporter/Recorder: 
LIZ GARCIA Heard 
By: Hardcastle, Kathy 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Dickson, Dianne 

Fattig, John T 
Hermanski, Gregory S 
Public Defender 

Attorney 
Attorney 
Defendant 
Attorney 

JOURNAL ENTRIES 

- Jury Instructions settled in Open Court. Counsel stipulated to the presence of the Jury at 10:40 AM. 
Witnesses sworn and testified. (See Worksheets.) Exhibits (see Worksheets). At 11:54 AM, the State 
rests. COURT ORDERED, NOON RECESS. At 1:32 PM, counsel stipulated to the presence of the 
Jury. Testimony continues. At 2:13 PM, defense rests. The Court instructed the Jury on the laws 
which applied to the case. Closing arguments by Mr. Fattig at 2:27 PM. Closing arguments by Ms. 
Dickson at 3:16 PM. Rebuttal argument by Mr. Fattig at 3:38 PM. Bailiff sworn to take charge of the 
Jury at 3:49 PM. Bailiff sworn to take charge of the Alternate at 3:49 PM. OUTSIDE THE PRESENCE 
OF THE JURY, Ms. Dickson objected to the hearsay statements by the trucker as inadmissible 
hearsay, detective failed to look for defendant's shirt, and offer to truck driver of $100.00 to take 
defendant to New Orleans. Court stated its findings. COURT ORDERED, objection OVERRULED. 
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00C167783 

COURT ORDERED, EVENING RECESS. 
CUSTODY 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES March 15, 2001 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

March 15, 2001 10:30 AM 	Jury Trial TRIAL BY JURY 
Relief Clerk: BILLIE 
JO CRAIG 
Reporter/Recorder: 
LIZ GARCIA Heard 
By: Kathy Hardcastle 

HEARD BY: 	 COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Dickson, Dianne 

Fattig, John T 
Hermanski, Gregory S 
Public Defender 

Attorney 
Attorney 
Defendant 
Attorney 

JOURNAL ENTRIES 

- At the hour of 2:08 PM, the Jury returned with a verdict finding Defendant Day GUILTY OF 
COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON (F) AND COUNT II- BURGLARY 
WHILE IN POSSESSION OF A DEADLY WEAPON (F). The Court thanked and excused the Jurors. 
The State will file for habitual offender treatment. COURT ORDERED, matter referred to P&P for a 
PSI and SET for Sentencing. 
CUSTODY 
5/2/01 9:00 AM SENTENCING 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES March 26, 2001 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

March 26, 2001 9:00 AM Motion to Amend 
Information 

STATE'S MOTION 
TO AMEND 
INFORMATION 
Relief Clerk: BILLIE 
JO CRAIG 
Reporter/Recorder: 
TINA SMITH Heard 
By: Kathy Hardcastle 

HEARD BY: 	 COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Dickson, Dianne 

Hermanski, Gregory S 
Public Defender 
Villegas, Victoria A. 

Attorney 
Defendant 
Attorney 
Attorney 

JOURNAL ENTRIES 

- COURT ORDERED, State's Motion to Amend Information is GRANTED. Ms. Dickson objected. 
ORDER TO AMEND INFORMATION AND SECOND AMENDED INFORMATION SIGNED AND 
FILED IN OPEN COURT. 
CUSTODY 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES May 02, 2001 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

May 02, 2001 9:00 AM Sentencing SENTENCING 
Court Clerk: 
DOROTHY KELLY 
Relief Clerk: KEITH 
REED/kar 
Reporter/Recorder: 
TINA SMITH Heard 
By: Hardcastle, Kathy 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: Denise Trujillo 

RECORDER: Lara Corcoran 

REPORTER: 

PARTIES 
PRESENT: Dickson, Dianne 

Fattig, John T 
Herm anski, Gregory S 
Public Defender 

Attorney 
Attorney 
Defendant 
Attorney 

JOURNAL ENTRIES 

- Joy Mundy-Neal of Parole and Probation present. Court noted the Defendant refused to be 
interviewed for the Pre-Sentence Investigation Report (PSI). Ms. Dickson stated P & P requested the 
Deft. not make a statement due to his contention he is not guilty of the charges. DEFENDANT DAY 
ADJUDGED GUILTY of of COUNT I, ROBBERY WITH USE OF A DEADLY WEAPON (F) and 
COUNT II, BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (F). COURT 
ORDERED, matter CONTINUED to review a certified copy of the Judgment of Conviction. 
CUSTODY 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES May 09, 2001 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

May 09, 2001 9:00 AM Sentencing SENTENCING 
Relief Clerk: BILLIE 
JO CRAIG 
Reporter/Recorder: 
TINA SMITH Heard 
By: Kathy Hardcastle 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: Denise Trujillo 

RECORDER: Lara Corcoran 

REPORTER: 

PARTIES 
PRESENT: Dickson, Dianne 

Fattig, John T 
Hermanski, Gregory S 
Public Defender 

Attorney 
Attorney 
Defendant 
Attorney 

JOURNAL ENTRIES 

- Brenda Lewis of the Dept. of P & P present. Ms. Dickson inquired if the Court received the 
Supplemental PSI. Arguments by counsel regarding habitual treatment. COURT ADJUDGED 
DEFENDANT DAY GUILTY OF COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON (F) 
AND CT. II- BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (F). Parties argued 
and submitted. Exhibits (see worksheet). COURT ORDERED, in addition to the $25.00 
Administrative Assessment Fee and $250.00 DNA Analysis Fee and defendant to submit to a blood 
and/or saliva test to determine genetic markers or secretor status, Defendant ADJUDGED an 
HABITUAL OFFENDER Defendant SENTENCED to a MAXIMUM of THREE HUNDRED (300) 
MONTHS and a MINIMUM of ONE HUNDRED TWENTY (120) MONTHS in the Nevada 
Department of Prisons, with THREE HUNDRED EIGHT-TWO (382) DAYS Credit For Time Served. 
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00C167783 

RECALLED LATER. Mr. Fattig request defendant be sentenced in CT. II. The Court advised when a 
defendant is adjudged an habitual offender, sentence applies to both counts. 
NDP 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES February 06, 2002 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

February 06, 2002 	9:00 AM Request of Court AT THE REQUEST 
OF THE COURT 
CLARIFICATN 
SFNTENCE/SUPRE 
ME CT VR 2/7 Court 
Clerk: Dorothy Kelly 
Reporter/Recorder: 
Tina Smith Heard 
By: Hardcastle, Kathy 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Dickson, Dianne 

Noxon, Arthur G. 
Public Defender 

COURTROOM: 

Attorney 
Attorney 
Attorney 

JOURNAL ENTRIES 

- Ms. Dickson stated the Deft. has not been transported. She further stated there is a motion for 
reconsideration in the Supreme Court. Court stated it has a remittitur. COURT ORDERED, matter 
CONTINUED; a Writ has to be prepared to have Deft. transported. 
NDC 
AT REQUEST OF COURT: CLARIFICATION OF SENTENCE PER SUPREME COURT ORDER 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES June 26, 2002 

    

000 67783 
	

The State of Nevada vs Gregory S Hermanski 

June 26, 2002 9:00 AM Request DEFT'S REQUEST 
RESENTENCING 
PURSUANT TO 
ORDER OF 
SUPREME COURT 
/14 Court Clerk: 
Dorothy Kelly 
Reporter/Recorder: 
Tina Smith Heard 
By: Hardcastle, Kathy 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Dickson, Dianne 

Noxon, Arthur G. 
Public Defender 

COURTROOM: 

Attorney 
Attorney 
Attorney 

JOURNAL ENTRIES 

- Court stated an Order to Transport Deft. has to be prepared. State advised it will prepare the Order. 
COURT ORDERED, matter CONTINUED. 
NDC 
DEFT'S REQUEST FOR RE-SENTENCING PURSUANT TO SUPREME COURT ORDER 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES July 25, 2002 

     

000 67783 
	

The State of Nevada vs Gregory S Hermanski 

July 25, 2002 9:00 AM All Pending Motions ALL PENDING 
MOTIONS 07-25-02 
Court Clerk: Dorothy 
Kelly 
Reporter/Recorder: 
Debra Van Blaricom 
Heard By: Kathy 
Hardcastle 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: Denise Trujillo 

RECORDER: Lara Corcoran 

REPORTER: 

PARTIES 
PRESENT: Dickson, Dianne 

Hermanski, Gregory S 
Public Defender 
Schubert, David 

Attorney 
Defendant 
Attorney 
Attorney 

JOURNAL ENTRIES 

- DEFT'S MOTION FOR A NEW TRIAL...DEFT'S MOTION TO VACATE SENTENCE AS AN 
HABITUAL CRIMINAL...DEFT'S REQUEST FOR RE-SENTENCING PURSUANT TO SUPREME 
COURT ORDER 
Ms. Dickson stated this was remanded from the Supreme Court for sentencing. She further stated she 
obtained information that records are not Mr. Day's records; fingerprints attached to a document do 
not match the Deft.'s. She requested the sentencing be vacated. State requested time to respond. 
COURT ORDERED, matter CONTINUED. Court advised Ms. Dickson the Deft. does not have to be 

PRINT DATE: 10/28/2014 	 Page 22 of 67 	Minutes Date: 	June 13, 2000 

1469 



00C167783 

present for the next Court date. Ms. Dickson responded the Deft. wants to be present. Court directed 
the State to prepare an Order to Transport Deft. to all proceedings. 
NDC 
08-14-02 9:00 A.M. (MOTIONS AND REQUEST AS REFLECTED ABOVE) 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES August 14, 2002 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

August 14,2002 	9:00 AM 

HEARD BY: 

COURT CLERK: Denise Trujillo 

RECORDER: Lara Corcoran 

REPORTER: 

All Pending Motions 

COURTROOM: 

ALL PENDING 
MOTIONS 08-14-02 
Court Clerk: Dorothy 
Kelly 
Reporter/Recorder: 
Tina Smith Heard 
By: Kathy Hardcastle 

PARTIES 
PRESENT: Dickson, Dianne 

Hermanski, Gregory S 
Public Defender 
Schubert, David 

Attorney 
Defendant 
Attorney 
Attorney 

JOURNAL ENTRIES 

- DEFT'S MOTION FOR A NEW TRIAL...DEFT'S MOTION TO VACATE SENTENCE AS AN 
HABTTUAL CRIMINAL...DEFT'S REQUEST FOR RE-SENTENCING PURSUANT TO SUPREME 
COURT ORDER.. .AT THE REQUEST OF THE COURT: ADDRESS REQUEST FOR TRANSCRIPT OF 
VOIR DIRE 
Mr. Schubert requested a continuance as Deputy District Attorney, Scott Mitchell, is on vacation; 
COURT, SO ORDERED. 
NDC 
08-28-02 9:00 A.M. MOTIONS AND REQUESTS AS REFLECTED ABOVE 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES August 28, 2002 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

August 28, 2002 	9:00 AM 

HEARD BY: 

COURT CLERK: Denise Trujillo 

RECORDER: Lara Corcoran 

REPORTER: 

All Pending Motions 

COURTROOM: 

ALL PENDING 
MOTIONS 8-28-02 
Relief Clerk: Alan 
Castle 
Reporter/Recorder: 
Tina Smith Heard 
By: Kathy Hardcastle 

PARTIES 
PRESENT: Dickson, Dianne 

Hermanski, Gregory S 
Lieberman, Gary H. 
Public Defender 
Schubert, David 

Attorney 
Defendant 
Attorney 
Attorney 
Attorney 

JOURNAL ENTRIES 

- DEFT'S MOTION FOR NEW TRIAL...DEFT'S MOTION TO VACATE SENTENCE AS A 
HABITUAL CRIMINAL...DEFT'S MOTION FOR RE-SENTENCING PURSUANT TO SUPREME 
COURT ORDER.. .AT THE REQUEST OF THE COURT: ADDRESS REQUEST OF VOIR DIRE 
Deft's motion to dismiss Count pursuant to habitual criminal statute, NRS 207.010 FILED INT OPEN 
COURT. Following colloquy regarding Deft's correct identity, COURT ORDERED, ALL MATTERS 
CONTINUED. FURTHER ORDERED, Deft. does not need remain here and is to be sent back to NDC. 
10/2/02 9:00 AM DEFT'S MOTION FOR NEW TRIAL...DEFT'S MOTION TO VACATE SENTENCE 
AS A HABITUAL CRIMINAL...DEFT'S MOTION FOR RE-SENTENCING PURSUANT TO 
SUPREME COURT ORDER.. .AT THE REQUEST OF THE COURT: ADDRESS REQUEST OF VOIR 
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DIRE...DEFT'S MOTION TO DISMISS COUNT PURSUANT TO HABITUAL CRIMINAL STATUTE, 
NRS 207.010 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES September 09, 2002 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

September 09, 2002 9:00 AM Motion DEFT'S MTN FOR A 
NEW TRIAL/21 
Relief Clerk: Denise 
Husted 
Reporter/Recorder: 
Tina Smith Heard 
By: Hardcastle, Kathy 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Bauer, Elizabeth B. 

Dickson, Dianne 
Public Defender 

COURTROOM: 

Attorney 
Attorney 
Attorney 

JOURNAL ENTRIES 

- COURT ORDERED, motion CONTINUED. 
NDC 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES October 02, 2002 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

October 02, 2002 	9:00 AM 

HEARD BY: 

COURT CLERK: Denise Trujillo 

RECORDER: Lara Corcoran 

REPORTER: 

All Pending Motions 

COURTROOM: 

ALL PENDING 
MOTIONS 10-02-02 
Court Clerk: Dorothy 
Kelly 
Reporter/Recorder: 
Tina Smith Heard 
By: Kathy Hardcastle 

PARTIES 
PRESENT: 	Dickson, Dianne 

	
Attorney 

Mitchell, Scott S. 	 Attorney 
Public Defender 
	

Attorney 

JOURNAL ENTRIES 

- DEFT'S MOTION FOR A NEW TRIAL...DEFT'S MOTION TO VACATE SENTENCE AS AN 
HABTTUAL CRIMINAL...DEFT'S REQUEST FOR RE-SENTENCING PURSUANT TO SUPREME 
COURT ORDER.. .AT THE REQUEST OF THE COURT: ADDRESS REQUEST FOR TRANSCRIPT OF 
VOIR DIRE...DEET'S MOTION TO DISMISS COUNT PURSUANT TO HABITUAL CRIMINAL 
STATUTE, NRS 207.010...DEFT'S MOTION FOR A NEW TRIAL 
State's Opposition to Defendant's Motion to Vacate Sentence as an Habitual Criminal and State's 
Opposition to Defendant's Motion for New Trial FILED IN OPEN COURT. COURT ORDERED, 
Judgment of Conviction to be AMENDED BY INTERLINEATION to reflect Deft, found guilty 
pursuant to Jury Verdict. Ms. Dickson stated she has new evidence whereby the Deft. happened 
upon Mr. Beck who submitted an affidavit stating he was working with the Deft. on the day in 
question. Mr. Mitchell stated that as to the Motion to Vacate Sentence as an Habitual Criminal, he 
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concurs with the motion; the State wants to resentence Deft., since he was not the person he was 
sentenced under. He further stated the Deft. admitted he is not Robert James Day; he is Gregory 
Scott Hermanski and from running an FBI identity, he is a twelve-time convicted felon and has an 
outstanding warrant from North Carolina and felony convictions from Florida and a Federal 
conviction. Mr. Mitchell further stated that Robert Day is someone the Deft. met, and because the 
Deft. pulled identity fraud in Court, the State will file new charges for perjury and identity fraud. 
Mr. Mitchell requested a new sentencing date be set and requested time to obtain ID materials from 
the other jurisdictions; the Deft. has convictions from 1969. Court stated it will leave everything as is 
and ORDERED, matter CONTINUED sixty (60) days. Court instructed the State to obtain 
information and when it is responded to the Court will decide what to do. Mr. Mitchell stated he 
wants a new Pre-Sentence Report and wants to have the Deft. at the jail. Ms. Dickson stated the Deft. 
does not want to talk to the Division of Parole and Probation; the State had Deft's fingerprints from 
day one. 
NDC 
12-04-02 9:00 A.M. MOTIONS AS REFLECTED ABOVE 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES December 04, 2002 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

December 04, 2002 9:00 AM All Pending Motions ALL PENDING 
MOTIONS 12-04-02 
Court Clerk: Dorothy 
Kelly 
Reporter/Recorder: 
Tina Smith Heard 
By: Kathy Hardcastle 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Dickson, Dianne 

Hermanski, Gregory S 
Mitchell, Scott S. 
Public Defender 

Attorney 
Defendant 
Attorney 
Attorney 

JOURNAL ENTRIES 

- DEFT'S MOTION FOR A NEW TRIAL...DEFT'S MOTION TO VACATE SENTENCE AS AN 
HABTTUAL CRIMINAL...DEFT'S REQUEST FOR RE-SENTENCING PURSUANT TO SUPREME 
COURT ORDER.. .AT THE REQUEST OF THE COURT: ADDRESS REQUEST FOR TRANSCRIPT OF 
VOIR DIRF...DEFT'S MOTION TO DISMISS COUNT PURSUANT TO HABITUAL CRIMINAL 
STATUTE, NRS 207.010...DEFT'S MOTION FOR A NEW TRIAL 
Objection FILED IN OPEN COURT. Ms. Dickson stated the Deft, wants to file a motion objecting to 
the proceedings. As to the Motion to Vacate Sentence, Mr. Mitchell stated all parties are in agreement 
Deft. is Gregory Hermartski; he was sentenced as Robert Day; sentencing should be vacated, a new 
sentencing date set and a new Pre-Sentence Report prepared. He further stated the Deft, has a record 
that requires this Court to sentence him as a violent habitual criminal; he has two bank robbery 
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certifications and one is on the way. Mr. Mitchell stated the State is prepared to say the Deft. has 
eleven (11) felony convictions; he requested the prior opposition be withdrawn as the State has 
verified Mr. Hermanski is not Robert James Day. Court noted the Deft. lied to the Court. Ms. Dickson 
stated there has been another motion filed by the Deft. Court stated it does not recognize motions 
filed by the Defendant; they are to be presented to his attorney. Ms. Dickson stated the Motion for a 
New Trial was based on confirmation the Deft. had a parole violation at the time he ran from police; 
she requested the copy of documentation and the Birth Certificate be made part of the 
record....(Defendant's Exhibits A and B). Court stated the Deft. could have made that known to 
counsel; it is not new evidence. Ms. Dickson stated a witness, Mr. Beck, was located in prison. 
COURT ORDERED., Deft's Motion for New Trial is DENIED. As to Habitual Criminal Charges, Ms. 
Dickson stated that is a jury question. Court stated the Deft. has misrepresented who he is; his name 
is Gregory Scott Hermanski. Mr. Mitchell stated the Deft's FBI number is 888420G. COURT 
ORDERED, matter REFERRED to the Division of Parole and Probation for a new Pre-Sentence Report 
and set for sentencing. COURT FURTHER ORDERED, Deft's Motion to Vacate Sentence as an 
Habitual Criminal is GRANTED; Deft's Request for Re-Sentencing Pursuant to Supreme Court Order 
is MOOT; At the Request of Court: Address Request for Transcript of Voir Dire is OFF CALENDAR; 
Deft's Motion to Dismiss Count Pursuant to Habitual Criminal Statute NRS 207.010 is MOOT. Due to 
Defendant's outburst in Court, Court stated it will hear the motion set for December 16th, without 
him; Defendant IS NOT TO BE PRESENT IN COURT ON December 16TH. 
NDC 
12-16-02 9:00 A.M. DEFT'S PRO PER MOTION TO DISMISS COUNSEL/APPOINT COUNSEL 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES December 16, 2002 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

December 16, 2002 9:00 AM Motion to Dismiss DEFT'S PRO PER 
MTN TO DISMISS 
CNSVAPPOINT 
CNSL/25 Relief 
Clerk: Denise Husted 
Reporter/Recorder: 
Tina Smith Heard 
By: Kathy Hardcastle 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 	Dickson, Dianne 

	
Attorney 

Hart, Marty 
	

Attorney 
Public Defender 
	

Attorney 

JOURNAL ENTRIES 

- Ms. Dickson advised the Court that the Defendant no longer wants her to represent him due to 
confusion regarding factual allegations of the Defendant's identity. COURT ORDERED, independent 
counsel is appointed to review the ineffective assistance of counsel claim; matter set for confirmation 
of counsel. 
NDC 
CLERK'S NOTE: Dept. IV Judicial Executive Assistant to notify appropriate counsel of Court date. 
12/23/02 9:00 AM CONFIRMATION OF COUNSEL 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES December 23, 2002 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

December 23, 2002 9:00 AM Motion for Confirmation of 
Counsel 

CONFIRMATION 
OF 
COUNSEL/WOMME 
R Relief Clerk: 
Denise Husted 
Reporter/Recorder: 
Tina Smith Heard 
By: Hardcastle, Kathy 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 
	

Bauer, Elizabeth B. 	 Attorney 
Dickson, Dianne 
	

Attorney 
Public Defender 
	

Attorney 

JOURNAL ENTRIES 

- Ms. Dickson stated this matter is not at the post conviction stage yet, however there is a 
disagreement regarding factual allegations. Court directed Mr. INommer to review the file prior to 
sentencing and matter CONTINUED to that date. Ms. Dickson stated she will give the file to Mr. 
Wommer. 
NDC 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES January 22, 2003 

     

000 67783 
	

The State of Nevada vs Gregory S Hermanski 

January 22, 2003 	9:00 AM All Pending Motions ALL PENDING 
MOTIONS 01-22-03 
Court Clerk: Dorothy 
Kelly Heard By: 
Kathy Hardcastle 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Dickson, Dianne 

Hart, Marty 
Wommer, Paul E. 

COURTROOM: 

Attorney 
Attorney 
Attorney 

JOURNAL ENTRIES 

- CONFIRMATION OF COUNSEL (WOMMER)...SENTTENCING 
Carolyn Butts present for the Division of Parole and Probation (P&P). Ms. Dickson stated P&P is 
requesting a 30-day continuance; COURT, SO ORDERED. Court noted Mr. Wommer previously 
confirmed as counsel. 
NDC 
02-26-03 9:00 A.M. SENTENCING 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES February 26, 2003 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

February 26, 2003 	9:00 AM Sentencing SENTENCING 
Court Clerk: Carole 
D'Aloia 
Reporter/Recorder: 
Carrie Hansen Heard 
By: Hardcastle, Kathy 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 	Helm, William A. 	 Attorney 

Hermanski, Gregory S 
	

Defendant 
Wommer, Paul E. 	 Attorney 

JOURNAL ENTRIES 

- Officer C. Butts of the Division of Parole and Probation (P&P) present. Mr. 1ATommer advised 
Defendant was not transported and matter will need to be continued. Mr. Wommer further advised 
that Court appointed him since Ms. Dickson had a conflict and Mr. Wommer CONFIRMED as 
counsel. COURT ORDERED, matter CONTINUED and instructed the State to prepare an Order to 
Transport. 
CUSTODY (COC) 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES March 26, 2003 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

March 26, 2003 
	

9:00 AM 
	

Sentencing 
	

SENTENCING 
Court Clerk: Dorothy 
Kelly Heard By: 
Hardcastle, Kathy 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 	Hart, Marty 

Wommer, Paul E. 

COURTROOM: 

Attorney 
Attorney 

JOURNAL ENTRIES 

- Carolyn Butts present for the Division of Parole and Probation. Mr. Worn flier stated he substituted 
in as counsel for the Deft; he and the Deft. have been in contact. He further stated he has been in trial 
and has not been able to see the Deft. in the High Desert yet; the Deft. was not transported today. 
COURT ORDERED, matter CONTINUED; State to prepare an Order to Transport. 
NDC 
SENTENCING 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES April 30, 2003 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

April 30, 2003 9:00 AM Sentencing SENTENCING 
Court Clerk: Dorothy 
Kelly 
Reporter/Recorder: 
Carrie Hansen Heard 
By: Kathy Hardcastle 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Dickson, Dianne 

Hermanski, Gregory S 
Mitchell, Scott S. 
Wommer, Paul E. 

Attorney 
Defendant 
Attorney 
Attorney 

JOURNAL ENTRIES 

- William Lizura present for the Division of Parole and Probation (P&P). DEFT. HERMANSKI 
ADJUDGED GUILTY OF CT. I ROBBERY WITH USE OF A DEADLY WEAPON (F) AND CT. II-
BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (F). Court heard argument as to 
Deft's Habitual Criminal status. Mr. Mitchell noted Defendant's prior felonies and stated that under 
the law, the maximum penalty has to be imposed; it is not discretionary. Mr. Wommer stated he 
substituted in as counsel for sentencing; Ms. Dickson represented the Deft. previously. Mr. Wommer 
read Defendant's statement in Court. Court directed Mr. Wommer to put the matters contained in 
Deft's statement in a motion. Mr. Mitchell provided Court with certified copies of Deft's Judgment of 
Convictions along with other paperwork reflecting Deft's past convictions. DEFT. HERMANSKI 
ADJUDGED GUILTY AS A HABITUAL OFFENDER IN COUNTS I AND II. In addition to the $25 
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Administrative Assessment Fee and $150 DNA Fee, COURT ORDERED, Deft. SENTENCED in 
COUNT I to LIFE in the Nevada Department of Corrections WITHOUT the Possibility of Parole and 
in COUNT II to LIFE in the Nevada Department of Corrections WITHOUT the Possibility of Parole; 
Count II to run CONCURRENTLY with Count I with NO Credit for Time Served; Deft to submit to a 
test to determine genetic markers. Court advised counsel he can file the appropriate motion as to 
credit for time served while Deft. serving Federal time. 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES May 12, 2003 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

May 12, 2003 9:00 AM Request 

 

DEFT'S REQUEST 
TO CLARIFY 
APPOINTMENT 
OFCOUNSEL/31 
Relief Clerk: Billie Jo 
Craig 
Reporter/Recorder: 
Carrie Hansen Heard 
By: Kathy Hardcastle 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Bauer, Elizabeth B. 

Dickson, Dianne 
Public Defender 
Roger, David J. 
Wommer, Paul E. 

 

COURTROOM: 

Attorney 
Attorney 
Attorney 
Attorney 
Attorney 

 

JOURNAL ENTRIES 

- COURT ORDERED, defendant's PRESENCE WAIVED today. Ms. Dickson requested clarification 
of who represents defendant. Mr. Wommer advised he was appointed to represent defendant only 
for the ineffectiveness of counsel problem. Court noted it had appointed Mr. Wommer to represent 
defendant. 
NDC 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES January 31, 2005 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

January 31, 2005 	9:00 AM Motion to Withdraw as 
Counsel 

DEFT'S PRO PER 
MTN TO 
WITHDRAW AS 
COUNSEL/32 Court 
Clerk: Alan Castle 
Reporter/Recorder: 
Loree Gallegos 
Heard By: Jennifer 
Togliatti 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 

COURTROOM: 

JOURNAL ENTRIES 

- Matter submitted. COURT ORDERED, petition GRANTED. By way of this minute order State to 
prepare the order and notify all interested parties. 
NDC 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES September 21, 2005 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

September 21, 2005 9:00 AM Petition for Writ of Habeas 
Corpus 

DEFT'S PTN FOR 
WRIT OF HABEAS 
CORPUS/33 Court 
Clerk: Alan Castle 
Reporter/Recorder: 
Kristen Lunkwitz 
Heard By: Togliatti, 
Jennifer 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 	Benedict, Susan Ni. 	 Attorney 

JOURNAL ENTRIES 

- At request of State, COURT ORDERED, matter CONTINUED. 
NDC 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES October 24, 2005 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

October 24, 2005 	9:00 AM All Pending Motions ALL PENDING 
MOTIONS 10-24-05 
Relief Clerk: Judy 
McFadden 
Reporter/Recorder: 
Kristen Lunkwitz 
Heard By: Jennifer 
Togliatti 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 

JOURNAL ENTRIES 

- DEFT'S PRO PER MOTION FOR PRISONER TRANSPORTATION ORDER...DEFT'S PETITION 
FOR WRIT OF HABEAS CORPUS 
STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR PRISONER TRANSPORTATION FILED 
IN OPEN COURT. Deft. not present. Conference at Bench. Following Conference at Bench, Court 
informed it had explained to State and Ms. De La Garza regarding Court's time restraint regarding 
Deft's Petition for Writ of Habeas Corpus and that Court expects to begin medical leave in ten days 
that will last two months. Court stated it would need more time to prepare or have another Judge 
rule. COURT ORDERED, Motion for transport DENIED. Court stated regarding Petition for Writ, it 
must get up to speed on the case; ineffectual assistance of counsel is the 3rd ground for relief. 
FURTHER ORDERED, supplemental response from State; matter set for decision. Court directed 
State to supplement its Opposition to assist Court in addressing the 3rd ground. Court stated Deft. 
alleges habitual criminal and violent criminal statute did not enable him to challenge conviction. 
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00C167783 

NDC 
12/21/05 9:00 AM DECISION: DEFT'S PETITION FOR WRIT OF HABEAS CORPUS/STATE'S 
SUPPLEMENT TO OPPOSITION 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES December 21, 2005 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

December 21, 2005 9:00 AM Decision DECISION: DEFT'S 
PETITION FOR 
WRIT OF HABEAS 
CORPUS/36 Court 
Clerk: Alan Castle 
Reporter/Recorder: 
Kristen Lunkwitz 
Heard By: Brennan, 
James 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: Dickson, Dianne 

Keenan, Nell 
Public Defender 

COURTROOM: 

Attorney 
Attorney 
Attorney 

JOURNAL ENTRIES 

- Upon State's inquiry regarding decision, Court stated the matter in on for decision, and Court has 
reviewed the petition and may have some questions. Ms. Dickson advised the Deft's motion to 
appear for oral argument was denied and Deft. has filed another motion regarding that denial. 
Further, M. Dickson represented the Deft. previously and notes the Deft, is well educated and 
articulate. Also, noted by Ms. Dickson is that the Deft's petition may have merit, but the Defendant 
himself would be the one to argue those merits. COURT FINDS the Court that previously denied the 
motion to appear for argument should hear the motion to reconsider and ORDERED, CONTINUED 
and set for hearing motion to reconsider appearance of Defendant for oral argument on petition. 
FURTHER, Deft's presence is WAIVED until such time as there is further order of the Court requiring 
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00C167783 

Deft's presence. 
NDC 
1/9/06 9:00 AM DEFT'S PRO PER MOTION TO RECONSIDER APPEARANCE FOR ORAL 
ARGUMENT - IN RE DEFT'S PETITION FOR WRIT OF HABEAS CORPUS 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES January 09, 2006 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

Motion to Reconsider 

COURTROOM: 

Attorney 
Attorney 

January 09, 2006 	9:00 AM 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 	Benedict, Susan M. 

Dickson, Dianne 

DEFT'S PRO PER 
MOTION TO 
RECONSIDER 
TRANSPORT DEFT 
FOR ORAL 
ARGUMENTS /37 
Court Clerk: Cheryl 
Case Relief Clerk: 
Cynthia Georgilas/cg 
Reporter/Recorder: 
Kristen Lunkwitz 
Heard By: Jennifer 
Togliatti 

JOURNAL ENTRIES 

- Ms. Dickson advised she represented Defendant at trial and advised Defendant has real issues and 
would like to he transported in order to present them to this Court. COURT ORDERED, motion 
DENIED. Colloquy regarding Defendant's Writ. Court STATED it has reviewed Writ once before but 
will review Writ again, as well as procedural history and set for Status Check. 
NDC 
01-18-06 9:00 AM STATUS CHECK: DEFT'S PETITION FOR WRIT OF HABEAS CORPUS 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES January 18, 2006 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

January 18, 2006 	9:00 AM 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 	Pesci, Giancarlo 

Status Check 

COURTROOM: 

Attorney 

STATUS CHECK: 
DEFT'S WRIT OF 
HABEAS CORPUS 
Court Clerk: Alan 
Castle 
Reporter/Recorder: 
Kristen Lunkwitz 
Heard By: Jennifer 
Togliatti 

JOURNAL ENTRIES 

- Court FINDS still considering and ORDERED, matter CONTINUED for Decision. 
NDC 
1/30/06 9:00 AM DECISION: DEFT'S PETITION FOR WRIT OF HABEAS CORPUS 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES January 30, 2006 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

January 30, 2006 	9:00 AM Decision 

 

DECISION: DEFT'S 
PETITION FOR 
WRIT OF HABEAS 
CORPUS/36 Court 
Clerk: Alan Castle/ac 
Relief Clerk: Kathy 
Streuber 
Reporter/Recorder: 
Kristen Lunkwitz 
Heard By: Togliatti, 
Jennifer 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 	Pesci, Giancarlo 

 

COURTROOM: 

Attorney 

JOURNAL ENTRIES 

- COURT ORDERED, matter CONTINUED for further consideration. FURTHER, Deft's presence 
WAIVED for these proceedings. 
NDC 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES February 03, 2006 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

February 03, 2006 	9:00 AM Decision DECISION: DEFT'S 
PETITION FOR 
WRIT OF HABEAS 
CORPUS/36 Court 
Clerk: Alan Castle 
Relief Clerk: 
Katherine 
Streuber/ks 
Reporter/Recorder: 
Kristen Lunkwitz 
Heard By: Jennifer 
Togliatti 

HEARD BY: 
	

COURTROOM: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 	Keenan, Nell 

	
Attorney 

JOURNAL ENTRIES 

- COURT ORDERED, Deft's petition is DENIED. By vvay of this minute order State to prepare the 
order and notify all interested parties. 
NDC 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES March 27, 2006 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

March 27, 2006 9:00 AM Motion PETITIONERS PRO 
PER MOTION FOR 
REHEARINGON 
DECISION 
ENTERED MARCH 
3, 2006/39 Relief 
Clerk: Melissas 
Swinn 
Reporter/Recorder: 
Janice David Heard 
By: Stephen Huffaker 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 	Brierly, Tracey J. 

COURTROOM: 

Attorney 

JOURNAL ENTRIES 

- Defendant not present as he is currently housed at the Nevada Department of Corrections. Court 
reviewed documents, stated its findings and ORDERED, motion DENIED. 
NDC 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES August 23, 2006 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

Motion to Stay 

COURTROOM: 

Attorney 
Attorney 

August 23, 2006 	9:00 AM 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 	Brierlv, Tracey J. 

Dickson, Dianne 

DEFT'S PRO PER 
MTN TO STAY 
PROCEEDINGS 
&MTN FOR 
APPOINTMENT OF 
COUNSEL/40 Court 
Clerk: Alan Castle 
Relief Clerk: Kathy 
Klein/kk 
Reporter/Recorder: 
Kristen Lunkwitz 
Heard By: Jennifer 
Togliatti 

JOURNAL ENTRIES 

- Co urt waived Deft's presence. Ms. Dickson appeared on behalf of the Deft. in support of Deft's 
motion. COURT STATED FINDINGS and ORDERED, motion DENIED. State to prepare the order. 
CASE CLOSED. 
NDC 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES February 22, 2010 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

February 22, 2010 	9:00 AM Motion 

 

DEFT'S PRO PER 
MTN TO CORRECT 
AN 
ILLEGALSENTENCE 
OR IN THE ALT 
MTN TO 
MODIFY/41 Court 
Clerk: Alan Paul 
Castle 
Reporter/Recorder: 
Cheryl Carpenter 
Heard By: Jennifer 
Togliatti 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 	Morgan, Shawn A. 

 

COURTROOM: 

Attorney 

JOURNAL ENTRIES 

- Court waived Defendant's presence, as this Court does not entertain oral arguments in these types 
of proceedings and determination made specifically on the pleadings. Matter submitted. COURT 
Finds this Court agrees with State's opposition and ORDERED, motion DENIED. By way of this 
minute order State to prepare the Findings of Fact, Conclusions of Law that track the State's 
opposition and notify all interested parties. CASE CLOSED. 
NDC 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES April 05, 2010 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

April 05, 2010 9:00 AM Motion to Reconsider DEFT'S PRO PER 
MTN TO 
RECONSIDER /42 
Court Clerk: Alan 
Paul Castle/ac Relief 
Clerk: Shelly 
Landwehr 
Reporter/Recorder: 
Yvette Lester Heard 
By: Jennifer Togliatti 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 	Rinetti, Dena I. 

COURTROOM: 

Attorney 

JOURNAL ENTRIES 

- Court waived Defendant's presence, as this Court does not entertain oral arguments in these types 
of proceedings and determination made specifically on the pleadings. COURT FINDS no legal cause 
and ORDERED, motion DENIED. State to prepare the order denying motion and notify interested 
parties. CASE CLOSED. 
NDC 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES May 09, 2011 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

May 09, 2011 
	

8:30 AM 
	

Motion 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Denise Trujillo 
Monique Alberto 

RECORDER: Jessica Ramirez 

REPORTER: 

PARTIES 
PRESENT: 	State of Nevada 

Westmeyer, Daniel 

COURTROOM: RIC Courtroom 15B 

Plaintiff 
Attorney 

JOURNAL ENTRIES 

- DEFT'S MOTION TO CORRECT AN ILLEGAL SENTENCE OR, IN THE ALTERNATIVE, 
MOTION FOR MODIFICATION OF SENTENCE 

Without benefit of argument, COURT stated findings and ORDERED, Motion DENIED. 

NDC 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES June 06, 2011 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

June 06, 2011 
	

8:30 AM 
	

All Pending Motions 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Monique Alberto 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

PARTIES 
PRESENT: 	State of Nevada 

Westmeyer, Daniel 

COURTROOM: RIC Courtroom 15B 

Plaintiff 
Attorney 

JOURNAL ENTRIES 

- DEFENDANT'S PRO PER MOTION FOR LEAVE TO FILE SUPPLEMENTAL POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION TO CORRECT AN ILLEGAL SENTENCE OR IN THE 
ALTERNATIVE MOTION FOR MODIFICATION OF SENTENCE... DEFENDANT' PRO PER 
MOTION FOR LEAVE TO FILE DEFENDANT'S RESPONSE TO STATE'S OPPOSITION TO 
DEFENDANT'S PRO PER MOTION TO CORRECT AN ILLEGAL SENTENCE OR IN THE 
ALTERNATIVE MOTION FOR MODIFICATION OF SENTENCE 

Without benefit of argument, COURT stated her findings and ORDERED, Deft's Pro Per Motion's 
DENIED. 

NDC 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES June 29, 2011 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

June 29, 2011 
	

8:30 AM 
	

Motion 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Keith Reed 
Denise Trujillo 

RECORDER: Jessica Ramirez 

REPORTER: 

PARTIES 
PRESENT: 	Nance, Aaron M. 

State of Nevada 

COURTROOM: RIC Courtroom 15B 

Attorney 
Plaintiff 

JOURNAL ENTRIES 

- NOTICE OF MOTION/MOTION FOR EXTENSION OF TIME 

COURT noted the State has not filed the notice of entry of order from May 20, 2011 and ORDERED, 
Motion DENIED as MOOT; State to file the notice of entry of order from 5/20/2011 and send copy to 
Deft; Deft. will have 10 days under the rules after the notice of entry to file any motions for 
reconsideration that may be warranted. 

NDC 

CLERK'S NOTE: Minutes corrected this date. 7/6/11 dt 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES July 06, 2011 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

July 06, 2011 
	

8:30 AM 
	

Motion 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Keith Reed 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

PARTIES 
PRESENT: 	Nance, Aaron M. 

State of Nevada 

COURTROOM: RIC Courtroom 15B 

Attorney 
Plaintiff 

JOURNAL ENTRIES 

- Court noted the motion is premature because the order from May 20, 2011 has not been entered, 
stated findings and ORDERED, motion for reconsideration DENIED. 

NDC 

CLERK'S NOTE: The above minute order has been distributed to: Gregory S. Hermanski #69140, 
NNCC, POB 7000, Carson City, Nv. 89702 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES August 01, 2011 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

August 01, 2011 	8:30 AM 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Susan Jovanovich 

RECORDER: Jessica Ramirez 

REPORTER: 

PARTIES 
PRESENT: 	Ferreira, Amy L. 

State of Nevada 

Motion For 
Reconsideration 

COURTROOM: RIC Courtroom 15B 

Attorney 
Plaintiff 

JOURNAL ENTRIES 

- Deft. not present; incarcerated in the Nevada Department of Corrections (NDC). Court stated based 
on the Notice of Appeal having been filed in this matter, the Court does not have jurisdiction to 
entertain this motion. Additionally, if the Court considered the pleadings on the merits, Court will 
make findings, including that there were no facts of law presented in the relief being requested, and 
deny the motion. State to prepare the order. 

NDC 

CLERK'S NOTE: The above minute order has been distributed to: Gregory S. Hermanski #69140, 
NNCC, P.O. BOX 7000, Carson City, NV. 89702. /// sj 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES September 11, 2013 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

September 11, 2013 8:30 AM 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Teresa Slade 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

At Request of Court 

COURTROOM: RJC Courtroom 15B 

PARTIES 
PRESENT: 	Hamner, Christopher S. 	 Attorney 

State of Nevada 
	

Plaintiff 

JOURNAL ENTRIES 

- Upon review of the Defendant's file, specifically the Second Amended Judgment of Conviction, the 
Court stated the Deft was not entitled to the credit for time served as it was discovered he was on 
parole at the time of the offence; the parole was unknown at the time of the original sentencing 
because the Deft. was using a false name. COURT ORDERED, ZERO (0) DAYS credit for time served 
STAYS. 

NDC 

CLERK'S NOTE: A copy of this minute order will be provided to Barbara Belt. (TS 9-20-13) 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES January 08, 2014 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

January 08, 2014 	8:30 AM 	All Pending Motions 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Keith Reed 
Sylvia Perez 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

PARTIES 
PRESENT: 	Smith, Tyler D., ESQ 

State of Nevada 

COURTROOM: RJC Courtroom 15B 

Attorney 
Plaintiff 

JOURNAL ENTRIES 

- DEFENDANT'S PRO SE MOTION TO EXTEND PRISON COPY WORK LIMIT...DEFENDANT'S 
PRO SE MOTION TO CORRECT ILLEGAL SENTENCE 

In the absence of the Deft., Court stated there will not be any argument and a ruling will be made 
based upon the papers. Court stated findings and ORDERED, Deft's Pro Se Motion To Correct Illegal 
Sentence DENIED; Deft's Pro Se Motion To Extend Prison Copy Work Limit DENIED WITHOUT 
PREJUDICE as the Deft. has not sufficiently established what needs to be copied to warrant the 
additional copies and needs to explain in more detail what the need for additional copies are. 

NDC 

CLERK'S NOTE: The above minute order has been distributed to: Gregory S. Hermanski #69140, 
NNCC, POB 7000, Carson City NAT. 89702 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES February 03, 2014 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

February 03, 2014 	8:30 AM 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Keith Reed 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

Motion 

COURTROOM: RJC Courtroom 15B 

PARTIES 
PRESENT: 	State of Nevada 

	
Plaintiff 

Woodrum, Adam L. 	 Attorney 

JOURNAL ENTRIES 

- In the absence of the Defendant the Court stated there will not be any argument and a ruling will be 
issued on the papers. Court stated findings noting the motion was previously denied without 
prejudice January 8, 2014, the Defendant has still not made a showing of the need for the copies for 
any legal purposes and absent of that ORDERED, Defendant's Pro Se Motion To Extend Prison Copy 
Work Limit DENIED WITHOUT PREJUDICE; State to prepare the order. 

NDC 

CLERK'S NOTE: The above minute order has been distributed to: Gregory S. Hermanski #69140, 
NNCC, POB 7000, Carson City Nv. 89702 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES February 26, 2014 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

February 26, 2014 	8:30 AM 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Keith Reed 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

All Pending Motions 

COURTROOM: RIC Courtroom 15B 

PARTIES 
PRESENT: 
	

Smith, Gwynneth F. 	 Attorney 
State of Nevada 
	

Plaintiff 
Wilson, Dennis C. 	 Attorney 

JOURNAL ENTRIES 

- DEFT'S PRO SE RENEWED MOTION TO EXTEND PRISON COPY WORK LIMIT... PETITION 
FOR WRIT OF HABEAS CORPUS DEFT S PRO SE MOTION FOR RECONSIDERATION STATE S 
RESPONSE AND MOTION TO DISMISS DEFT S PETITION FOR WRIT OF HABEAS CORPUS AND 
FIRST AMENDED PETITION FOR WRIT OF HABEAS CORPUS. 

In the absence of the Defendant the Court stated there will not be any argument and a ruling will be 
issued based upon the papers. Court stated findings and ORDERED, Defendant's Pro Se Renewed 
Motion To Extend Prison Copy Work Limit DENIED; Petitioner's Objection And Motion To Strike 
Respondent's Opposition To Motion To Extend Prison Copy-Work Limit scheduled March 17th is 
DENIED AS MOOT; Deft's Petition For Writ of Habeas Corpus, Motion For Reconsideration and 
requests for counsel and an Evidentiary Hearing are DENIED; State s Motion To Dismiss GRANTED; 
State to prepare the order. 

NDC 
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CLERK'S NOTE: The above minute order has been distributed to: Gregory S. Hermanski #69140, 
NNCC, POB 7000, Carson City Nv. 89702 
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00C167783 

Felony/Gross Misdemeanor 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURT MINUTES March 19, 2014 

    

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

March 19, 2014 
	

8:30 AM 
	

Motion to Vacate 
	

Defendant's Motion 
to Vacate Habitual 
Felon Adjudication 
and Sentence 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Katherine Streuber 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

PARTIES 
PRESENT: 	DiGiacomo, Sandra 

State of Nevada 

COURTROOM: RJC Courtroom 15B 

Attorney 
Plaintiff 

JOURNAL ENTRIES 

- Without argument, Court advised sentenced imposed was not an illegal sentence, noted case had 
been previously examined by this Court and the Supreme Court and ORDERED ., motion DENIED. 
State to prepare the order. 

NDC 

CLERK'S NOTE: The above minute order has been distributed to: Gregory S. Hermanski #69140 c/o 
Northern Nevada Correctional Center, P.O. Box 7000, Carson City, NV 89702. 03/24/14 kls 
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00C167783 

  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

Felony/Gross Misdemeanor 

 

COURT MINUTES April 30, 2014 

     

00C167783 
	

The State of Nevada vs Gregory S Hermanski 

April 30, 2014 8:30 AM All Pending Motions Deft's Pro Se Motion 
for leave to File 
Motin for 
Reconsideration...Def 
t's Pro Se Motion for 
Reconsideration ... 
State's Opposition to 
Defendant's Motion 
For Reconsideration 
and Countermotion 
For Determination of 
Vexatious Litigation 
and Request For 
Order to Show Cause 
Why The Court 
Should Not Issue a 
Pre-Filing Injunction 
Order 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Keith Reed 
Sharon Chun 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

PARTIES 
PRESENT: 

COURTROOM: RJC Courtroom 15B 

JOURNAL ENTRIES 

- Michelle Sudano, Deputy District Attorney present. 
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00C167783 

COURT NOTED that Deft is incarcerated at Nevada Department of Corrections and the Court will 
hear no argument today. 

COURT STATED its position on each motion and ORDERED: 
Both of the Deft's Pro Se Motions, DENIED. 

COURT FURTHER ORDERED, State's Countermotion, DENIED. 

COURT NOTED that the Judgments of Convictions were available and reviewed before Deft was 
sentenced as a Habitual Criminal. COURT STATED it warns Defendant that he can take up his issues 
with the Nevada Supreme Court and not this Court re habitual criminal treatment, absence of new 
facts or law, or he will be subject to sanctions. 

NDC 

CLERK'S NOTE: A copy of this minute order has been distributed to Deft: 
Gregory Scott Hermanski #69140 
Northern Nevada Correctional Center 
P.O. Box 7000 
Carson City, NV 89202 
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Certification of Copy and 
Transmittal of Record 

State of Nevada 
SS: 

County of Clark 

Pursuant to the Supreme Court order dated September 19, 2014, I, Steven D. Grierson, the Clerk of the 
Court of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the 
foregoing is a true, full and correct copy of the complete trial court record for the above referenced case. 
The record comprises seven volumes with pages numbered 1 through 1514. 

STATE OF NEVADA, 

Plaintiff(s), 

vs. 
GREGORY S. HERMANSKI aka GREGORY 
SCOTT HERMANSKI , 

Defendant(s), 

Case No: C167783 

Dept. No: VI 

now on file and of record in this office. 

IN WITNESS THEREOF, I have hereunto 
Set my hand and Affixed the seal of the 
Court at my office, Las Vegas, Nevada 
This 28 day of October 2014. 

Steven D. Grierson, Clerk of the Court 

tYleA 
Barbara J. Gutzmer, Deputy Clerk 
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GREGORY SCOTT HERMANSKI # 69140, 
PROPER PERSON 
P.O. BOX 7000 
CARSON CITY, NV 89702 
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STEVEN B. WOLFSON, 
DISTRICT ATTORNEY 
200 LEWIS AVE. 
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SUBSTITUTE COUNSEL 

5 

4 

4 

5 

6 

6 

3 

3 
	

08/28/2002 	MOTION TO DISMISS COUNT PURSUANT TO HABITUAL 	492 - 497 
CRIMINAL STATUTE, NRS 207.010 

1 
	

03/09/2001 	MOTION TO DISMISS FOR FAILURE TO PRESERVE 	 131 - 137 
EVIDENCE 

117 - 125 

1019 - 1021 

1076 - 1079 

478 - 486 

02/22/2001 	MOTION TO DISMISS INFORMATION 

12/12/2013 	MOTION TO EXTEND PRISON COPY WORK LIMIT 

01/13/2014 	MOTION TO EXTEND PRISON COPY WORK LIMIT 

07/19/2002 	MOTION TO VACATE SENTENCE AS AN HABITUAL 
CRIMINAL 

1 

5 

5 

3 

3 

3 

01/14/2005 	MOTION TO WITHDRAW COUNSEL 

08/02/2004 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

626 - 629 

618 - 623 

859 - 863 

1012 - 1017 

1363 - 1368 

4 
	

10/11/2010 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

5 
	

12/20/2011 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

6 	07/15/2014 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 

4 



00C167783 	The State of Nevada vs Gregory S 
Hermanski 

INDEX 
PAGE 

VOL 
	

DATE 
	

PLEADING 
	

NUMBER: 

JUDGMENT - AFFIRMED 

08/10/2006 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED AND REMAND 

11/02/2006 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

10/04/2011 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

07/16/2014 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

04/18/2002 	NEVADA SUPREME COURT CLERKS 
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DAY, BAC #69140 

3 
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09/25/2001 	ORDER FOR TRANSCRIPT 	 457 - 457 

3 
	

07/19/2002 	ORDER FOR TRANSCRIPT 	 487 - 487 
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02/08/2005 	ORDER GRANTING DEFENDANT'S MOTION TO 	 630 -631 
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5 
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03/16/2006 

6 
	

02/11/2014 
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1040 - 1066 

755 - 759 

1199 - 1202 

5 
	

01/17/2014 	PETITIONER'S STATEMENT OF CAUSE FOR DELAY 
	

1146 - 1149 

1 
	

04/25/2001 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 
	

180 - 185 
CONFIDENTIAL 

3 
	

02/20/2003 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 
	

575 - 581 
CONFIDENTIAL 

1 
	

03/15/2001 	PROPOSED JURY INSTRUCTIONS NOT USED AT TRIAL 	166 - 168 

1 
	

11/15/2000 	REMITTITUR 
	

30 - 30 

6 
	

02/04/2014 	RENEWED MOTION TO EXTEND PRISON COPY-WORK 
	

1183- 1188 
LIMIT 

1 
	

06/08/2001 
	

REQUEST FOR ROUGH DRAFT TRANSCRIPT 
	

202 - 204 

1 
	

03/26/2001 
	

SECOND AMENDED INFORMATION 
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4 
	

07/27/2006 
	

SECOND AMENDED JUDGMENT OF CONVICTION 
	

770 -771 
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06/28/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
EXTENSION OF TIME 

06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
LEAVE TO FILE DEFENDANT'S RESPONSE TO STATE'S 
OPPOSITION TO DEFENDANT'S PRO PER MOTION TO 
CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 

5 

4 

946 - 951 

913 - 917 

918 - 920 
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LEAVE TO FILE SUPPLEMENTAL POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION TO CORRECT 
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10/02/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR NEW 528 - 532 
TRIAL 

10/24/2005 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
PRISONER TRANSPORTATION 

10/24/2005 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
PRISONER TRANSPORTATION 

06/29/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RECONSIDERATION 

02/20/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RECONSIDERATION 
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952 - 957 

1225 - 1233 

04/24/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	1323 - 1335 
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DETERMINATION OF VEXATIOUS LITIGATION AND 
REQUEST FOR ORDER TO SHOW CAUSE WHY THE COURT 
SHOULD NOT ISSUE A PRE-FILING INJUNCTION ORDER 

03/23/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
	

760 - 763 
REHEARING 

02/19/2010 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	830 - 836 
CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

08/22/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO STAY 798 - 803 
PROCEEDINGS AND MOTION FOR APPOINTMENT OF 
COUNSEL 

03/12/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

1252 - 1259 
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1 	Court stated findings and ORDERED, Defendant's Pro Se Motion To Correct Illegal 

2 Sentence DENIED. 

3 	Defendant's Pro Se Motion To Extend Prison Copy Work Limit DENIED WITHOUT 

4 	PREJUDICE as the Defendant has not sufficiently established what needs to be copied to 

5 	warrant the additional copies and needs to explain in more detail what the need for additional 

copies are. 

DATED this 	day of January, 2014. 

DISTRICT JUDGE 	W5g4 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

TI ER ErVII 
puty District Attorney 

Nevada Bar #011870 

cc / L3 

P:\WPDOCS\ORDRWORDR1006  \ 006978 I .doc 
2 

1151 



5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

BY: 

1 	 CERTIFICATE OF MAILING 

2 	I hereby certify that service of the above and foregoing was made this 24th day of 

3 	January, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

4 
GREGORY SCOTT HERMANSKI, 
AKA ROBERT JAMES DAY #69140 
NORTHERN NEVADA CORRECTIONAL CENTER 
P.O. BOX 7000 
CARSON CITY, NEVADA 89702 

C. Cintola 
Employee of the District Attorney's Office 

27 

28 

3 
RIWPDOCS \ORDRIFORDR1006100697811.doc 
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CLERK OF THE COURT 

10 GREGORY SCOTT HERMANSKI, 

11 Petitioner, 

Electronically Filed 

01/30/2014 01:21:35 PM 

8 

1 OPPS 
CATHERINE CORTEZ MASTO 

2 Attorney General 
DENNIS C. WILSON 

3 Senior Deputy Attorney General 
Nevada Bar No. 4420 

4 Office of the Attorney General 
Appellate Division 

5 555 E. Washington Ave., Ste. 3900 
Las Vegas, Nevada 89101-1068 

6 P: (702) 486-3086 
F: (702) 486-2377 

7 DWilson@ag.nv.gov  
Attorneys for Respondents 

DISTRICT COURT 

9 
	

CLARK COUNTY, NEVADA 

) 
) 
) 
) 

12 	 v. 	 ) 
) 

13 ISIDRO BACA, et al., 	 ) 
) 

14 	 Respondents. 	) 
) 
) 15 

Case No.: C167783 

Dept. No.: 6 

Date of Hearing: 02/03/14 
Time of Hearing: 8:30 a.m. 

16 	 OPPOSITION TO MOTION TO EXTEND PRISON COPYWORK LIMIT  

17 	RESPONDENTS, by and through legal counsel, CATHERINE CORTEZ MASTO, Nevada 

18 Attorney General, and DENNIS C. WILSON, Senior Deputy Attorney General, hereby respond to 

19 Petitioner Gregory Scott Hermanski's ("HERMANSKI") motion to exceed the $100.00 inmate 

20 prison copywork debt limit. This Opposition is based upon the pleadings and papers on file 

21 herein, and the following Memorandum of Points and Authorities. 

22 	DATED this 30th  day of January, 2014. 

23 	 Submitted by: 

24 
	

CATHERINE CORTEZ MASTO 

25 
	 Attorney General 

26 
	

By: 	Is/ Dennis C. Wilson 
DENNIS C. WILSON 

27 
	

Senior Deputy Attorney General 

28 

1 
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1 	 MEMORANDUM OF POINTS AND AUTHORITIES  

	

2 	Thirteen years ago, on May 9, 2001, pursuant to jury verdicts, the court adjudicated 

3 HERMANSKI a habitual criminal under the false name/identity of Robert James Day and 

4 sentenced him to 120-300 months. It was later discovered that petitioner was not Robert James 

5 Day, so the court, on April 30, 2003, under Hermanski's true name (Gregory Scott Hermanski) 

6 and based on his true criminal history adjudicated him a habitual criminal and sentenced him to 

7 two concurrent life sentences without the possibility of parole. Exhibit A. 

	

8 	Since his conviction, HERMANSKI has filed approximately twelve motions/petitions: a 

9 July 19, 2002 motion for new trial and motion to vacate sentence, an August 28, 2002 motion to 

10 dismiss pursuant to habitual criminal statute, an August 30, 2002 motion for new trial, a July 13, 

11 2005 petition for writ of habeas corpus, a March 17, 2006 motion for rehearing, an August 11, 

12 2006 motion to stay proceedings and motion to appoint counsel, a February 9, 2010 motion to 

13 correct illegal sentence or in the alternative motion to modify sentence, a March 25, 2010 motion 

14 for reconsideration, an April 25, 2011 motion to correct illegal sentence/modify sentence, a June 

15 21, 2011 motion for reconsideration, a December 12, 2013 motion to correct illegal sentence, 

16 and a December 16, 2013 petition for writ of habeas corpus with later amendments. 

	

17 	On December 12, 2013, HERMANSKI filed a motion to exceed copywork limit. On 

18 January 24, 2014, the Court denied the motion without prejudice on the grounds that 

19 HERMANSKI "has not sufficiently established what needs to be copied to warrant the additional 

20 copies and needs to explain in more detail what the need for additional copies is." 

	

21 	On January 13, 2014, HERMANSKI filed the instant motion to extend copywork limit. The 

22 Court should deny his motion for the same reasons it denied his December 12, 2013 motion. 

23 Further, any pleading which does not challenge his conviction or sentence must be filed in 

24 Carson City where he is incarcerated. He fails to show that he needs copies to challenge his 

25 conviction. Also, it appears from the record that HERMANSKI has filed all the pleadings needed 

26 to bring his latest complaints before the Court, so there is no need for additional copies. 

	

27 	The Court's denial of HERMANSKI's motion will not violate his constitutional rights 

28 because he does not have a constitutional right to copies. An inmate has a constitutionally 

2 
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1 protected right of meaningful access to the courts. Bounds v. Smith, 430 U.S. 817, 820-21, 97 

2 S.Ct. 1491 (1977). However, "[v]arious resources, documents, and supplies merely provide the 

3 instruments for reasonable access, and are not protected in and of themselves." Ortloff V. 

4 United States, 335 F.3d 652, 656 (7th Cir. 2003) 1 . (Emphasis added.) HERMANSKI's numerous 

5 pleadings filed herein and an appeal show that he has meaningful access the courts. 

6 	Additionally, the Warden provides supplies which enable and have enabled HERMANSKI to 

7 write his pleadings and make copies of them. NDOC Regulation 722.04(3) provides that upon the 

inmate's request, NDOC will supply the inmate each month with the following legal supplies: 1) 

9 white Bond paper, "8 1/2" by 11", 20 to 50 sheet packets; 2) paper, 8 1/2" by 11", 20 to 50 sheet 

10 packets; 3) carbon paper, issued on exchange only, max of 5 sheets; 4) envelopes — 4" by 9", 

11 individual or packet of 5, 9" by 12" individual, 10" by 15", individual; and 5) pens and pencils, one 

12 per month or exchanged for a new one. These legal supplies are adequate to provide 

13 HERMANSKI with the materials needed to make carbon copies of his pleadings and allow him 

14 access to the courts. Inmates have access to copy machines at ten cents per page. They also 

15 are entitled to carbon paper at no charge and are further entitled to pens, pencils and paper on a 

16 monthly basis. HERMANKSI has failed to prove that at this stage of the proceedings he needs to 

17 Xerox copies to access the court in the instant case. 

18 	Further, HERMANSKI has not shown the Court that he does not have enough money in his 

19 inmate accounts to pay for the copies. Based on the foregoing, the Court should deny his motion. 

20 	DATED this 30th  day of January, 2014. 

21 	 Submitted by: 

22 	 CATHERINE CORTEZ MASTO 

23 
	 Attorney General 

24 
	

By: 	/s/ Dennis C. Wilson 
DENNIS C. WILSON 

25 
	

Senior Deputy Attorney General 

26 

27 

28 
Ortloff is disagreed with on other grounds  in Bramwell V. U.S. Bureau of Prison, 348 F. 3d 804 (9th Cir. 2003). 

3 
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1 	 CERTIFICATE OF SERVICE  

2 	I hereby certify that, on the 30 th  day of January, 2014, service of the Opposition to 

3 Motion to Exceed Inmate Debt Limit was made this date by depositing a true and correct copy 

4 of the same for mailing, first class mail, at Las Vegas, Nevada, or via facsimile, addressed as 

5 follows: 

Gregory S. Hermanski #69140 
Northern Nevada Correctional Center 
P.O. Box 7000 
Carson City, NV 89702-7000 

/s/ Karen Plett 
An employee of the Office of the Attorney General 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4 
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9 
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EXHIBIT A 



• 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI AfK/A 
ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

No. 41405 

FILED 
JUL 0 1 2004 
JANE Ell:• !BLOM', 

CLERK 9E,SUR• EPAE CO 
ORDER OF AFFIRMANCE BY 

This is a direct appeal from an amended judgment of 

conviction. Eighth Judicial District Court, Clark County; Kathy A. 

Hardcastle, Judge. 

Appellant was prosecuted, sentenced, and convicted under the 

name Robert James Day. However, appellant's real name is Gregory Scott 

Hermanski. On March 15, 2001, a jury convicted appellant of robbery 

with the use of a deadly weapon and burglary while in possession of a 

deadly weapon. The district court entered a judgment of conviction on 

May 18, 2001. Based on the prior convictions of the true Robert James 

Day, the district court adjudicated appellant a habitual offender and 

sentenced him to a maximum of 300 months and a minimum of 120 

months in the Nevada State Prison. 

On June 8, 2001, appellant filed a timely notice of appeal, and 

on November 15, 2001, this court affirmed the judgment of conviction in 

part and remanded in part. Although we affirmed the conviction, we 

remanded for corrections to the sentence and judgment of conviction. 1  

Way v. State,  Docket No. 38028 (Order of Affirmance in Part and 
Remand in Part, November 15, 2001). 

SUPRIYhir Courrr 

OF 

hilEVAPA 
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• 
Subsequent to our order of remand, it was discovered that 

appellant was not Robert James Day, but rather Gregory Scott 

Hermanski. The district court vacated flermanski's sentence and 

conducted another sentencing hearing. On December 26, 2002, the State 

filed a notice of intent to seek punishment of Hermanski as a habitual 

criminal pursuant to NRS 207.012(2), based on Hermanski's prior 

convictions. On April 30, 2003, the district court adjudicated Hermanski 

as a habitual offender and sentenced him to serve two concurrent life 

sentences in the Nevada Department of Corrections without the possibility 

of parole. The amended judgment of conviction was entered on May 16, 

2003. Hermanski timely appeals from the amended judgment of 

conviction. 

Hermanski raises two issues in his appeal. First, he claims 

that his due process rights were violated when the State allegedly 

permitted him to testify under a false name knowingly. However, 

Hermanski points to nothing in the record indicating that the State was 

aware at the time of trial or sentencing that Hermanski was not Robert 

James Day. In fact, Hermanski was responsible for introducing perjured 

testimony into his trial by testifying under oath that he was Robert James 

Day. Furthermore, during direct examination Hermanski perpetuated the 

fraud by admitting to offenses of which Day was convicted. Herrnanski 

also argues that had the jury known his true identity, the jury would have 

concluded "Hermanski was not the same violent-type person as Day." 

Hermanski's assertion is ludicrous. Hermanski had more violent felony 

SUPREME COURT 

Of 
NEviLea 

(0) I447A 
2 
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• 	• 
convictions on his record than Robert James Day. 2  Obviously, Herinanski 

considered it in his best interest to portray himself as Robert James Day, 

a person whose criminal record was less extensive than his own. We 

conclude that Hermanski will not now be heard to complain that the jury 

convicted him under a false identity that he assumed. 

Second, Hermanski claims that the State failed to file an 

information seeking to treat him as a habitual criminal under the name 

Gregory Scott Hermanski and thus, no notice was provided as required 

under NRS 207.012(2). Hermanski cites this court's decision in Crutcher  

v. District Court  as support for his assertion) 3  Crutcher  is inapplicable 

under the facts of this case. Here, once Hermanski's true identity became 

known, the district court vacated the sentence and ordered a new 

sentencing hearing. Prior to his new sentencing hearing, the State filed a 

notice of intent to seek punishment of Hermanski as a habitual criminal. 

In that notice, the State specifically stated that it intended to seek an 

adjudication of appellant Gregory Scott Hermanski as a habitual criminal 

pursuant to NRS. 207.012. Additionally, the State's notice listed 

Hermanski's prior 11 felonies in support of its allegation of habitual 

criminality. Unlike in Crutcher,  because the district court vacated 

Herrnanskits sentence after it learned that he had falsely portrayed 

himself as Robert James Day, Hermanski was not under a sentence of 

imprisonment at the time the State filed its notice that it would seek a 

2Robert Day's criminal record reflects five prior felony convictions, 
one of which was violent in nature. Gregory Scott Hermanski's criminal 
record reflects 11 prior felony convictions, four of which involved violent 
offenses. 

3 111 Nev. 1286, 903 P.2d 823 (1995). 

3 
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habitual criminal adjudication. Accordingly, we conclude this issue is 

without merit. 

Having considered Hermanski's contentions and concluded 

they lack merit, we 

ORDER the judgment of the district court AFFIRMED. 

• 

Maupin 

J. 
Douglas 

cc: Hon. Kathy A. Hardcastle, District Judge 
Paul E. Woramer 
Attorney General Brian Sandoval/Carson City 
Clark County District Attorney David J. Roger 
Clark County Clerk 

Susiumr Cgiurrr 
OF 

NEVADA 

(a) 1441A 
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CLARK COUNTY, NEVADA 

9 

10 

11 	 CASE NO: C167783 

12 

13 

14 

15 

16 

17 

18 

19 	COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

20 District Attorney, through GIANCARLO PESCI, Chief Deputy District Attorney, and 

21 	hereby submits the attached Points and Authorities in Response to Defendant's Petition for 

22 Writ of Habeas Corpus and "First Amended" Petition for Writ of Habeas Corpus. 

23 	This response is made and based upon all the papers and pleadings on file herein, the 

24 	attached points and authorities in support hereof, and oral argument at the time of hearing, if 

25 deemed necessary by this Honorable Court. 

26 	/1/ 

27 	/1/ 

28 	/// 

P'..WPDOCS\RSPN1D00.006971303 d0c 

THE STATE OF NEVADA, 

Plaintiff, 

-VS- 

GREGORY SCOTT HERMANSKI, 	
DEPT NO: VI 

aka Robert James Day, #1679345 

Defendant. 

STATE'S RESPONSE AND MOTION TO DISMISS DEFENDANT'S 
PETITION FOR WRIT OF HABEAS CORPUS AND "FIRST 
AMENDED" PETITION FOR WRIT OF HABEAS CORPUS 

DATE OF HEARING: FEBRUARY 26, 2014 
TIME OF HEARING: 8:30 AM 

1162 



1 	 POINTS AND AUTHORITIES  

2 	 STATEMENT OF THE CASE  

3 	On December 7, 2000, Gregory Scott Hermanski l  (hereinafter "Defendant") was 

4 charged by way of Information with one (1) count of Robbery with Use of a Deadly Weapon 

5 	(Felony — NRS 200.380, 193.165), and one (1) count of Burglary while in Possession of a 

6 	Deadly Weapon (NRS — Felony 205.060). On February 21, 2001, the State filed a Motion to 

7 	Amend Information to include notice of its intent to seek treatment of Defendant as a 

8 Habitual Criminal pursuant to NRS 207.010. The Amended Information was filed in open 

9 	court the same day. 

10 	Defendant's jury trial commenced on March 13, 2001. On March 15, 2001, the jury 

11 	returned a verdict of guilty as to both counts. 

12 	On March 20, 2001, the State filed a Notice of Motion to file Second Amended 

13 	Information. The State's Second Amended Information was filed on March 26, 2001, adding 

14 	an additional prior felony conviction and modifying the language in the State's habitual 

15 	offender notice. 

16 	On May 9, 2001, Defendant was adjudged guilty of the counts contained in the 

17 	Information and sentenced as a habitual offender as to both counts to a minimum of one 

18 	hundred twenty (120) months and a maximum of three hundred (300) months incarceration. 

19 	Defendant was given 382 days credit for time served. The Judgment of Conviction was filed 

20 	on May 18, 2001. 

21 	On June 8, 2001, Defendant filed a Notice of Appeal from his Judgment of 

22 	Conviction (docket no. 38028). On November 15, 2001, the Nevada Supreme Court affirmed 

23 	Defendant's conviction but remanded Defendant's case for the following corrections to the 

24 	sentence and Judgment of Conviction: (1) to correct the Judgment of Conviction so that it 

25 	reflects that Defendant was convicted pursuant to jury verdict and not a plea of guilty, (2) for 

26 

27 

28 

2 	 P:WOD0CS1RSPN,006 00647803 clop 

During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski. 
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1 	the District Court to specifically indicate under which statute Defendant was adjudicated as a 

2 	habitual criminal, and (3) for the District Court to specify a sentence for each of Defendant's 

3 	two convictions as the Judgment of Conviction only sets forth one definite term for one 

4 	offense. Defendant's Request for Rehearing was denied on March 27, 2002. Remittitur 

5 	issued on April 11, 2002. 

6 	On July 19, 2002, Defendant filed a Motion for New Trial and a Motion to Vacate 

7 	Sentence as a Habitual Criminal. On August 28, 2002, Defendant filed a Motion to Dismiss 

8 	Pursuant to Habitual Criminal Statute. Defendant then filed additional Motions for New 

9 	Trial on August 30, 2002 and October 1, 2002. On October 2, 2002, the State filed an 

10 	Opposition to Defendant's Motion to Vacate Sentence as a Habitual Criminal and an 

11 	Opposition to Defendant's Motion for New Trial. 

12 	While these motions were still pending, the court was informed that Defendant's birth 

13 	name was Gregory Hermanski. Therefore, on December 4, 2002, the court vacated 

14 	Defendant's sentence for a new sentencing hearing. That same day, the court denied 

15 	Defendant's Motion for New Trial, granted Defendant's Motion to Vacate Sentence as a 

16 	Habitual Criminal, and dismissed Defendant's Motion to Dismiss Pursuant to Habitual 

17 	Criminal Statute as moot. 

18 	On December 26, 2002, the State filed a Notice of Intent to Seek Habitual Treatment 

19 	pursuant to NRS 207.012, including Defendant's proper name and complete criminal history. 

20 	On April 30, 2003, the court adjudicated Defendant a violent habitual criminal and sentenced 

21 	him as follows: Count 1 -- LIFE in the Nevada Department of Corrections WITHOUT the 

22 Possibility of Parole; Count 2 -- LIFE in the Nevada Department of Corrections WITHOUT 

23 the Possibility of Parole; Count 2 to run CONCURRENT with Count 1. Defendant was 

24 given no credit for time served. An Amended Judgment of Conviction was filed on May 16, 

25 	2003. 

26 	On May 22, 2003, Defendant tiled a Notice of Appeal from the Amended Judgment 

27 	of Conviction. (docket no. 41405). On July 1, 2004, the Nevada Supreme Court affirmed 

28 	Defendant's conviction. Remittitur issued on July 27, 2004. 

3 	 PAWPDOC SSASPNS006.,006 97801, doe 
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1 	On July 13, 2005, Defendant filed a Petition for Writ of Habeas Corpus (Post- 

2 	Conviction). The State's Opposition was filed on September 20, 2005. On October 24, 

3 	2005, the court ordered a supplemental response from the State regarding Defendant's 

4 	Ground 3 of his Petition which alleged ineffective assistance of counsel at his re-sentencing 

5 	under his true birth name. The State filed its Supplemental Response on December 8, 2005. 

6 	On February 3, 2006, the court denied Defendant's Petition for Writ of Habeas Corpus (Post- 

7 	Conviction). The Findings of Fact, Conclusions of Law and Order was filed on March 3, 

8 	2006. 

9 	On March 17, 2006, Defendant filed a Motion for Rehearing on the denial of his 

10 	Petition. The State filed its Opposition on March 23, 2006. On March 27, 2006, Defendant's 

11 	motion was denied, with a written order issuing on April 11, 2006. 

12 	On March 27, 2006, Defendant filed a Notice of Appeal from the court's denial of his 

13 	Post-Conviction Petition for Writ of Habeas Corpus (docket no. 47011). On July 13, 2006, 

14 	the Nevada Supreme Court affirmed the court's denial of Defendant's Petition, but remanded 

15 	the case for the sole purpose of correcting a clerical error in the Amended Judgment of 

16 	Conviction, so that it was clear that Defendant was adjudicated a habitual offender pursuant 

17 	to NRS 207.012 for both the robbery and burglary counts. Remittitur issued on August 8, 

18 	2006. 

19 	Pursuant to the Supreme Court's Order, a Second Amended Judgment of Conviction 

20 	was filed on July 27, 2006. 

21 	On August 11, 2006, Defendant filed a Motion to Stay Proceedings and Motion for 

22 	Appointment of Counsel. The State filed its Opposition on August 22, 2006. On August 23, 

23 	2006, the court denied Defendant's motion, with a written order issuing on August 29, 2006. 

24 	On August 28, 2006, Defendant filed a Notice of Appeal from the Second Amended 

25 	Judgment of Conviction and the District Court's Order denying his Motion to Stay 

26 	Proceedings and Motion for Appointment of Counsel (docket no. 47963). On October 3, 

27 	2006, the Nevada Supreme Court dismissed Defendant's appeal. Remittitur issued on 

28 	October 31, 2006. 

4 	 P:SWPDOCS1RSPN■0061006978133 doc 
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1 	On February 9, 2010, Defendant filed a Motion to Correct Illegal Sentence or in the 

2 	Alternative Motion for Modification of Sentence. The State filed an Opposition on February 

3 	19, 2010. On February 22, 2010, the court denied Defendant's motion. On March 25, 2010, 

4 	Defendant filed a Notice of Appeal from the denial of his motion (docket no. 55718), as well 

5 	as a Motion for Reconsideration. On April 5, 2010, the court denied Defendant's Motion for 

6 	Reconsideration. On September 9, 2010, the Nevada Supreme Court affirmed the court's 

7 	denial of Defendant's Motion to Correct an Illegal Sentence finding that his sentence was 

8 	legal. Remittitur issued on October 5, 2010. 

9 	On April 25, 2011, Defendant filed a second Motion to Correct an Illegal Sentence or, 

10 	in the Alternative Motion for Modification of Sentence. The State filed an Opposition on 

11 	May 6, 2011. On May 9, 2011, the court denied Defendant's motion, with a written order 

12 	issuing on May 20, 2011. 

13 	On May 24, 2011, Defendant filed a "Motion for Leave to File Defendant's Response 

14 	to State's Opposition to Defendant's Pro Per Motion to Correct Illegal Sentence or in the 

15 	Alternative, Motion for Modification of Sentence. The State filed an Opposition on June 2, 

16 	2011. On June 6, 2011, Defendant's motion was denied. 

17 	On June 21, 2011, Defendant filed a Motion for Reconsideration of the court's denial 

18 	of his May 24, 2011 motion. The State filed an Opposition on June 29, 2011. On July 6, 

19 	2011, Defendant's Motion for Reconsideration was denied. A written issued ordered on July 

20 	11,2011. 

21 	On June 24, 2011, Defendant filed a Notice of Appeal from the court's denial of his 

22 	Motion to Correct Illegal Sentence (docket no. 58688). On November 18, 2011, the Nevada 

23 	Supreme Court affirmed the court's denial of Defendant's second Motion to Correct Illegal 

24 	Sentence (filed April 25, 2011). Remittitur issued on December 14, 2011. 

25 	On July 21, 2011, Defendant filed another Motion for Reconsideration. The State 

26 	filed an Opposition on July 22, 2011. Then on July 25, 2011, Defendant filed a Notice of 

27 	Appeal from the denial of his motion for leave to supplement and a motion to respond to the 

28 	State's Opposition (docket no. 58871). Thus, at the August 1, 2011, hearing on Defendant's 
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1 	motion, the court found it had no jurisdiction and therefore denied Defendant's motion. 

2 	Regardless of the court's decision, on August 9, 2011, Defendant filed a Reply to the State's 

3 	Opposition. On August 30, 2011, the Nevada Supreme Court dismissed the appeal from the 

4 	order denying motion for file a supplement and motion to respond to the State's Opposition. 

5 	Remittitur issued on December 14, 2011. 

6 	On December 12, 2013, Defendant filed his third Motion to Correct Illegal Sentence. 

7 	The State filed its Response on January 2, 2014. The court denied Defendant's Motion to 

8 	Correct Illegal Sentence on January 8, 2014. The written order denying Defendant's Motion 

9 
	

is still pending. 

10 
	

On December 16, 2013, Defendant filed the instant Petition for Writ of Habeas 

11 
	

Corpus (Post-Conviction). Defendant filed a "First Amended" Petition for Writ of Habeas 

12 
	

Corpus on January 13, 2014. On January 17, 2014, Defendant filed a "Petitioner's Statement 

13 
	

of Cause for Delay" to support his Petition and First Amended Petition. The State's 

14 
	

Response and Motion to Dismiss follows. 

15 
	

ARGUMENT  

16 I. 	DEFENDANT'S PETITION IS TIME BARRED PURSUANT TO NRS 

17 
34.726, NRS 34.800 AND NRS 34.8410 

18 
	

A. 	Application of Procedural Bars is Mandatory 

19 
	

NRS 34.726(1) states that "unless there is good cause shown for delay, a 

20 
	

petition that challenges the validity of a judgment or sentence must be filed within one (1) 

21 
	

year after entry of the judgment of conviction or, if an appeal has been taken from the 

22 
	

judgment, within one (1) year after the Supreme Court issues its remittitur." (Emphasis 

23 
	

added). 

24 
	

The Nevada Supreme Court interprets this statute very strictly. The Supreme 

25 
	

Court of Nevada has held that NRS 34.726 should be construed by its plain meaning. 

26 
	

Pellegrini v. State,  117 Nev. 860, 873, 34 P.3d 519, 528 (2001). In Gonzales v. State,  118 

27 
	

Nev. 590, 53 P.3d 901, 902 (2002), the Nevada Supreme Court rejected a habeas petition, 

28 	pursuant to the mandatory provisions of NRS 34.726(1), that was filed a mere two days late. 

6 	 PAWPDOCSASP1,41006 00697803.doc 
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1 	Gonzales  reiterated the importance of filing the petition within the mandatory deadline, 

2 	absent a showing of "good cause" for the delay in filing. 118 Nev. at 590, 53 P.3d at 902. 

3 	 The Nevada Supreme Court has specifically found that the district court has a 

4 	duty to consider whether the procedural bars apply to a post-conviction petition and may not 

5 	arbitrarily disregard them. In State v. Dist. Court  (Riker), 121 Nev. 225, 112 P.3d 1070 

6 	(2005), the Court held that la]pplication of the statutory procedural default rules to post- 

7 	conviction habeas petitions is mandatory," and "cannot be ignored when properly raised by 

8 	the State." Id. at 231, 233, 112 P.3d at 1074, 1075. There, the Court reversed the district 

9 court's decision not to bar the defendant's untimely and successive petition: 

10 Given the untimely! and successive nature of [defendant's] 
petition, the district court had a duty imposed by law to consider 

11 whether any or all of [defendant's] claims were barred under 
NRS 34.726, NRS 34.810, NRS 34.800, orb)' the law of the ease 

12 . . [and] the court's failure to make this determination here 
constituted an arbitrary and unreasonable exercise of discretion. 

13 

14 	J.  at 234, 112 P.3d at 1076 (emphasis added). The Court justified this holding by noting 

15 	that "[t]he necessity for a workable system dictates that there must exist a time when a 

16 	criminal conviction is final." Id. at 231, 112 P.3d 1074 (citation omitted); see also State v.  

17 	Haberstroh,  119 Nev. 173, 180-81, 69 P.3d 676, 681-82 (2003) (wherein the Nevada 

18 	Supreme Court held that parties cannot stipulate to waive, ignore or disregard the mandatory 

19 	procedural default rules nor can they empower a court to disregard them). A defendant's 

20 	petition will not be considered on the merits if it is subject to the procedural bars and no 

21 	good cause is shown. Id. 

22 	 Generally, the time limits under NRS 34.726 do not start over simply because 

23 	the court amends a judgment of conviction. Sullivan v. State,  120 Nev. 537, 540, 96 P.3d 

24 	761, 764 (2004) (holding that "[n]o specific language in NRS 34.726 expressly provides that 

25 	the one-year time period restarts if the judgment of conviction is amended"). "Absent a 

26 	showing of good cause as defined by this statute, untimely post-conviction claims that arise 

27 	out of the proceedings involving the initial conviction or the direct appeal and that could 

28 	/// 
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I 	have been raised before the judgment of conviction was amended are procedurally barred." 

2 	Id. at 541, 96 P.3d at 764. 

3 	 Remittitur issued from Defendant's appeal from his Second Amended 

4 	Judgment of Conviction on August 8, 2006. As such, Defendant had until August 8, 2007, at 

5 	the latest, to file a timely post-conviction petition. Defendant's instant Petition was filed on 

6 	December 16, 2013, more than five years beyond the statutory time frame laid out in NRS 

7 	34.726. Accordingly, absent a showing of good cause and prejudice, Defendant's untimely 

8 	Petition must be dismissed. 

9 	B. 	Defendant's Petition is Barred as a Successive Petition 

10 	 NRS 34.810(2) reads: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

8 	 P SWPDOCSASPN1006100697803 doc 

A second or successive petition must be dismissed if the judge or 
justice determines that it fails to allege new or different grounds for 
relief and that the prior determination was on the merits or, if new 
and different grounds are alleged, the judge or justice finds that the 
failure of the petitioner to assert those grounds in a prior petition 
constituted an abuse of the writ. 

(Emphasis added). 

Second or successive petitions are petitions that either fail to allege new or 

different grounds for relief and the grounds have already been decided on the merits or that 

allege new or different grounds but a judge or justice finds that the petitioner's failure to 

assert those grounds in a prior petition would constitute an abuse of the writ. Second or 

successive petitions will only be decided on the merits if the petitioner can show good cause 

and prejudice. NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 

(1994). 

In Lozada, the Nevada Supreme Court stated: "Without such limitations on the 

availability of post-conviction remedies, prisoners could petition for relief in perpetuity and 

thus abuse post-conviction remedies. 110 Nev. at 358, 871 P.2d at 950. In addition, 

meritless, successive and untimely petitions clog the court system and undermine the finality 

of convictions." Id. The Nevada Supreme Court recognizes that "[u]nlike initial petitions 

1169 



	

1 	which certainly require a careful review of the record, successive petitions may be dismissed 

	

2 	based solely on the face of the petition." Ford v. Warden,  111 Nev. 872, 882, 901 P.2d 123, 

	

3 	129 (1995). In other words, if the claim or allegation was previously available with 

	

4 	reasonable diligence, it is an abuse of the writ to wait to assert it in a later petition. 

	

5 	McClesky v. Zant,  499 U.S. 467, 497-498 (1991). 

	

6 	 Defendant's instant Petition represents his second attempt at post-conviction 

	

7 	relief Absent a showing of good cause and prejudice, Defendant's Petition should be 

	

8 	dismissed as an abuse of the writ. 

	

9 
	

C. 	Defendant's Petition is Barred by Laches Under NRS 34.800 

10 
	

NRS 34.800 creates a rebuttable presumption of prejudice to the State if "[a] 

	

11 
	

period exceeding five years [elapses] between the filing of a judgment of conviction, an 

	

12 
	

order imposing a sentence of imprisonment or a decision on direct appeal of a judgment of 

	

13 
	

conviction and the filing of a petition challenging the validity of a judgment of 

	

14 
	

conviction..." The Nevada Supreme Court observed in Groesbeck v. Warden,  "[P]etitions 

	

15 
	

that are filed many years after conviction are an unreasonable burden on the criminal justice 

16 
	

system. The necessity for a workable system dictates that there must exist a time when a 

	

17 
	

criminal conviction is final." 100 Nev. 259, 679 P.2d 1268 (1984). To invoke the 

	

18 
	

presumption, the statute requires the State plead laches in its motion to dismiss the petition. 

19 
	

NRS 34.800(2). The State affirmatively pleads laches in the instant case. 

20 
	

More than seven (7) years have passed between the filing of the instant 

	

21 
	

Petition and the issuance of Defendant's Second Amended Judgment of Conviction on July 

	

22 
	

27, 2006. As more than five years have elapsed between the date of the Judgment of 

	

23 
	

Conviction and the filing of Defendant's instant Petition, NRS 34.800 directly applies in this 

	

24 
	

case. 

	

25 
	

NRS 34.800 was enacted to protect the State from the prejudice resulting from 

	

26 
	

having to reconstruct cases years after the fact. More than twelve years have passed between 

	

27 
	

Defendant's crimes and the instant Petition. Witnesses to the crime and investigating police 

28 	officers may no longer be available, and their memories of the events have almost certainly 

9 	 PAWPDOCS^ASPN 006\00697803.th. 
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1 	faded. Moreover, the physical evidence in Defendant's case may no longer be available. 

2 	Still yet, police reports will need to be re-procured, if available. Requiring evidentiary 

3 	hearings or further proceedings in such matters would be unduly prejudicial to the State. 

4 	This Court should summarily deny the instant Petition pursuant to NRS 34.800, as the delay 

5 	of more than five years in filing is unexeused. 

6 II. DEFENDANT HAS FAILED TO DEMONSTRATE GOOD CAUSE AND 
PREJUDICE TO OVERCOME APPLICATION OF THE PROCEDURAL BARS 

7 

8 
	

Throughout his Petition, First Amended Petition and "Statement of Cause" Defendant 

9 
	alleges several facts which he believes excuse the untimely filing of his instant, successive 

10 
	

Petition. However, these claims are all without merit and insufficient to surmount the 

11 
	

procedural bars. 

12 
	

A showing of good cause and prejudice may overcome the procedural bars. "To 

13 
	

establish good cause, appellants must show that an impediment external to the defense 

14 
	

prevented their compliance with the applicable procedural rule. A qualifying impediment 

15 
	

might be shown where the factual or legal basis for a claim was not reasonably available at 

16 
	

the time of default." (Emphasis added) Clem v. State,  119 Nev. 615, 621, 81 P.3d 521, 525 

17 
	

(2003). The Nevada Supreme Court continued, "appellants cannot attempt to manufacture 

18 
	

good cause[.]" Id. at 621, 81 P.3d at 526. To find good cause there must be a "substantial 

19 
	

reason; one that affords a legal excuse." Hathaway v. State,  119 Nev. 248, 71 P.3d 503 

20 
	

(2003) (quoting Colley v. State,  105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989)). Clearly, 

21 
	

any delay in filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a). 

22 
	

Once a petitioner has established cause, he must show actual prejudice resulting from 

23 
	

the errors of which he complains, i.e., "a petitioner must show that errors in the proceedings 

24 
	

underlying the judgment worked to the petitioner's actual and substantial disadvantage." 

25 
	

State v. Huebler,  128 Nev. , 275 P.3d 91, 94-95 (2012) (citing Hogan v. Warden,  109 Nev. 

26 
	

952, 959-60, 860 P.2d 710, 716 (1993)). The Court explained that in order to establish 

27 
	

prejudice, the defendant must show "not merely that the errors of [the proceedings] created 

28 
	

possibility of prejudice, but that they worked to his actual and substantial disadvantage, in 

10 	 PAWPDOCMSPN1006,,00597803,doc 

1171 



I 	affecting the state proceedings with error of constitutional dimensions." Hogan v. Warden, 

2 	109 Nev. 952, 960, 860 P.2d 710, 716 (1993). 

3 	A. 	There Is No Merit to Defendant's Claim that His Second Amended 
Judgment of Conviction Was Entered Without Jurisdiction 

4 

5 	 As good cause for his untimely filing, Defendant argues that his Second 

6 Amended Judgment of Conviction was entered before remittitur issued from the Nevada 

7 Supreme Court. As such, Defendant argues that the Second Amended Judgment of 

8 	Conviction was entered without jurisdiction and that the one-year time bar under NRS 

9 	34.726 never began to run in his case. 

10 	 Generally, once a defendant files a notice of appeal with the Nevada Supreme 

11 	Court, this divests the district court of jurisdiction to hear the matter until remittitur issues. 

12 	See Buffington v. State, 110 Nev. 124, 126, 868 P.2d 643, 644 (1994). However, pursuant to 

13 	NRS 176.565, "Clerical mistakes in judgments, orders or other parts of the record and errors 

14 	in the record arising from oversight or omission may be corrected by the court at any time 

15 	and after such notice, if any, as the court orders." In its limited remand order, the Nevada 

16 	Supreme Court stated: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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It appears...that the amended judgment of conviction contains a clerical error 
when it sets forth that appellant was sentenced as a habitual criminal pursuant 
to NRS 207.010 on the count of burglary while in possession of a deadly 
weapon....In order to curtail any further confusion in this regard, we remand 
this matter to the district court for the limited purpose of correcting the 
judgment of conviction to read that appellant was adjudicated a habitual felon 
under NRS 207.012 for both the robbery and burglary counts. 

Order of Affirmance and Limited Remand to Correct Judgment of Conviction, July 13, 2006, 

at 6-7. 

As the Nevada Supreme Court specifically stated it was remanding the case so 

that the district court could correct a "clerical error," the normal procedure surrounding 

remittitur and divestiture of jurisdiction did not apply in Defendant's case. Rather, under 

NRS 176.565, the district court had limited jurisdiction to correct a clerical error in 

Defendant's Judgment of Conviction even while the matter was still pending before the 
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1 Nevada Supreme Court. As Defendant's Second Amended Judgment of Conviction was 

2 	properly entered, Defendant's argument that NRS 34.726 did not apply in his case is 

3 	insufficient to create good cause to overcome the time bars. 

4 	B. 	New Evidence of Sentencing Counsel's "Diminished Capacity" Is 
Insufficient to Demonstrate Good Cause 

5 

	

6 	 Defendant's counsel at resentencing, Paul Womrner, was recently convicted in 

	

7 	the United States District Court for the District of Nevada of several white collar crimes, 

	

8 	including tax evasion, making and subscribing a false tax return, and structuring financial 

9 transactions. In his defense, Mr. Wommer alleged that he was suffering from diminished 

	

10 	capacity as a result of a skiing accident he sustained in 1991. Mr. Wommer claimed that his 

	

11 	diminished capacity rendered him incapable of understanding the law as it applied to his own 

	

12 	criminal matter. 2  Defendant alleges that this new evidence creates good cause to address his 

	

13 	late, successive Petition on the merits. However, Defendant's claims of ineffective assistance 

	

14 	of counsel have already been fully addressed on the merits by the Nevada Supeme Court. 

	

15 	The doctrine of law of the case is not subject to a showing of good cause and prejudice 

	

16 	where the facts in the second petition are substantially the same as those previously denied 

	

17 	on the merits by the Nevada Supreme Court. See Hall v. State,  91 Nev. at 314, 315, 535 P.2d 

	

18 	797, 798 (1975). 

	

19 	 The bare allegation that Defendant's trial counsel argued diminished capacity 

	

20 	in an unrelated matter does not establish new evidence in Defendant's case. Mr. Wommer 

	

21 	represented Defendant during his resentencing proceedings and through the direct appeal 

	

22 	from Defendant's Amended Judgment of Conviction. In his first post-conviction petition, 

	

23 	Defendant raised four specific allegations of trial counsel's ineffective assistance both at 

24 resentencing and on appeal from Defendant's Amended Judgment of Conviction. On July 

	

25 	13, 2006, the Nevada Supreme Court affirmed the district court's denial of Defendant's first 

26 

27 

28 

12 	 NWPDOCSUISPM006100697803 doc 

2  The State notes that Mr. Wommer was convicted following a three day bench trial, indicating that the federal judge did 
not find his diminished capacity defense credible. See Las Vegas Attorney Paul Wommer Convicted Of Tax And Money 
Structuring Crimes,  Press Release, United States Attorney's Office, District of Nevada, Apr. 13, 2013 available at 
hap ://www.justice.goviusaoinv/news/2013/20130419_wommer.htm 1. 
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I 	post-conviction petition, determining that counsel was not ineffective on any of the grounds 

2 alleged by Defendant. See Order of Affirmance and Limited Remand to Correct Judgmetn of 

	

3 	Conviction, Docket No. 47011, July 13, 2006. Although he has now reworked his 

	

4 	arguments, Defendant has not raised any new allegations proving that Mr. Wommer's 

	

5 	alleged head injury impacts Defendant's case. As such, Defendant has provided only bare 

	

6 	and naked assertions that there is new evidence impacting his case, but his underlying claims 

	

7 	of ineffective assistance of counsel are substantially the same. Defendant's allegations are 

	

8 	barred in light of the previously established law of the case and Defendant's renewed claim 

9 for ineffective assistance of counsel is insufficient to establish good cause. 

10 C. 	Defendant's Unfamiliarity with the Post-Conviction Process Cannot 

11 
Constitute Good Cause for the Untimely Filing of the Instant Petition 

	

12 	 Defendant also alleges that he has good cause for the untimely filing of the 

	

13 	instant, successive petition because he was not appointed counsel during his post-conviction 

	

14 	proceedings and is unfamiliar with the law. There is no federal constitutional right under the 

	

15 	Sixth Amendment and no state constitutional right to counsel in post-conviction relief 

	

16 	proceedings, Coleman v. Thompson, 501 U.S. 722, 725, 111 S. Ct. 2546, 2552 (1991); 

	

17 	McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 257-58 (1996). As such, 

	

18 	Defendant's reliance on Martinez v. Ryan, 566 U.S. 1„ 132 S. Ct. 1309, 1320 (2012), is 

	

19 	misplaced. 

	

20 	 The Martinez Court had before it the question of whether there is a 

	

21 	constitutional right to effective assistance of post-conviction counsel, but specifically 

	

22 	declined to answer that question, opting instead to hold that "ineffective assistance in an 

	

23 	initial-review collateral proceeding on a claim of ineffective assistance at trial may provide 

	

24 	cause for a procedural default in a federal habeas proceeding." Martinez, 132 S. Ct. at 1315. 

	

25 	It bears highlighting that the Supreme Court did not do two things germane to Nevada's state 

	

26 	habeas procedures: 1) the Supreme Court did not create a constitutional right to post- 

	

27 	conviction counsel 	-and therefore the right to the appointment and effective assistance of 

	

28 	that counsel—and 2) it did not apply this rule in the context of state habeas litigation: 
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This is but one of the differences between a constitutional ruling and the 
equitable ruling of this case. A constitutional ruling would provide defendants 
a freestanding constitutional claim to raise; it would require the appointment 
of counsel in initial-review collateral proceedings; it would impose the same 
system of appointing counsel in every State; and it would require a reversal in 
all state collateral cases on direct review from state courts if the States' system 
of appointing counsel did not conform to the constitutional rule. 

Id. at 1319. Accordingly, the limited recognition in Martinez  of ineffective assistance of 

initial post-conviction counsel as good cause to overcome procedural default, applies only in 

federal court as an equitable exception in the federal habeas context and has no application 

to state habeas proceedings. Here, Defendant does not have a right to post-conviction 

counsel, and accordingly, cannot allege that the court's failure to appoint counsel constitutes 

good cause for the untimely filing of his Petition. 

Defendant further claims that he was unaware of the law and procedure 

governing post-conviction proceedings. However, a defendant's unfamiliarity with the 

habeas process is not an impediment external to the defense and therefore cannot constitute 

good cause. See Phelps v. Director of Prisons,  104 Nev. 656, 764 P.2d 1303 (1988) (holding 

that defendant's mental handicap was insufficient to create good cause for untimely filing). 

III. DEFENDANT IS NOT ENTITLED TO THE APPOINTMENT OF POST-
CONVICTION COUNSEL UNDER NRS 34.750 

As discussed supra, there is no federal constitutional right under the Sixth 

Amendment and no state constitutional right to counsel in post-conviction relief proceedings. 

Coleman v. Thompson,  501 U.S. 722, 725, 111 S. Ct, 2546, 2552 (1991); McKague v.  

Warden,  112 Nev. 159, 163, 912 P.2d 255, 257-58 (1996). However, a district court judge 

has the discretion to appoint counsel under the following conditions pursuant to NRS 34.750: 

A petition may allege that the petitioner is unable to pay the costs of the 
proceedings or to employ counsel. If the court is satisfied that the allegation of 
indigency is true and the petition is not dismissed summarily, the court may 
appoint counsel at the time the court orders the filing of an answer and a 
return. In making its determination, the court may consider whether: 
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1 	
(a) 
	

the issues are difficult; 

	

2 
	

(b) 
	

the petitioner is unable to comprehend the proceedings; or 

	

3 
	 (c) 
	

counsel is necessary to proceed with discovery. 

	

4 	(emphasis added). 

	

5 	As set forth in NRS 34.750, in order to be eligible for appointment of counsel, 

	

6 	Defendant must first file a Post-Conviction Petition for Writ of Habeas Corpus and show that 

	

7 	his petition will not be summarily dismissed. See Hargrove v. State,  100 Nev. 498, 686 P.2d 

	

8 	222 (1984). 

	

9 	Defendant's Petition is untimely and successive under NRS 34.726 and NRS 

	

10 	34,810(2). Further, Defendant has failed to demonstrate good cause. As such, Defendant 

	

11 	cannot demonstrate that is petition will not be summarily dismissed and he is not entitled to 

	

12 	the assistance of counsel in this matter. 

13 IV. DEFENDANT IS NOT ENTITLED TO AN EVIDENTIARY HEARING 

	

14 	NRS 34.770 determines when a defendant is entitled to an evidentiary hearing. It 

	

15 	reads: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1. The judge or justice, upon review of the return, answer and 
all supporting documents which are filed, shall determine 
whether an evidentiary hearing is required. A petitioner must 
not be discharged or committed to the custody of a person other 
than the respondent unless an evidentiary hearing is held. 
2. If the judge or justice determines that the petitioner is not 
entitled to relief and an evidentiary hearing is not required, he 
shall dismiss the petition without a hearing. 
3. If the judge or justice determines that an evidentiary hearing 
is required, he shall grant the writ and shall set a date for the 
hearing. 

(emphasis added). 

The Nevada Supreme Court has held that if a petition can be resolved without 

expanding the record, then no evidentiary hearing is necessary. Marshall v. State,  110 Nev. 

1328, 885 P.2d 603 (1994); Mann v. State,  118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). 

A defendant is entitled to an evidentiary hearing if his petition is supported by specific 

factual allegations, which, if true, would entitle him to relief unless the factual allegations 

are repelled by the record. Marshall,  110 Nev. at 1331, 885 P.2d at 605; See also Hargrove v.  
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1 	State 100 Nev. 498, 503, 686 P.2d 222, 225 (1984) (1984) (holding that "[a] defendant 

	

2 	seeking post-conviction relief is not entitled to an evidentiary hearing on factual allegations 

	

3 	belied or repelled by the record"). "A claim is 'belied' when it is contradicted or proven to 

	

4 	be false by the record as it existed at the time the claim was made." Mann,  118 Nev. at 354, 

	

5 	46 P.3d at 1230 (2002). 

	

6 	As Defendant has failed to demonstrate good cause in order to justify considering his 

	

7 	claims on the merits, there is no need to conduct an evidentiary hearing on his procedurally 

	

8 	barred Petition. As such, this court should deny Defendant's request for and evidentiary 

	

9 	hearing. 

	

10 	 CONCLUSION 

	

11 	As Defendant has failed to demonstrate good cause to overcome the procedural bars, 

	

12 	the State respectfully requests that Defendant's Petition for Writ of Habeas Corpus and "First 

13 Amended" Petition for Writ of Habeas Corpus be DISMISSED. 

	

14 	DATED this 31st day of January, 2014. 

	

15 	 Respectfully submitted, 

	

16 	 STEVEN B. WOLFSON 
Clark County District Attorney 

17 	 Nevada Bar #001565 

18 

19 	 BY 
GLANCARLO PESO 

20 	 Chief Deputy District Attorney 
Nevada Bar #007135 

21 

22 

23 

24 

25 

26 

27 

28 
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I 	 CERTIFICATE OF MAILING 

2 	I hereby certify that service of the above and foregoing was made this 31st day of 

3 	January, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

4 

5 
	

GREGORY HERMANSKI #69140 
NORTHERN NEVADA CORRECTIONAL CENTER 

6 
	

P.O. BOX 7000 

7 
	 CARSON CITY, NEVADA 89702 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

BY: 

  

MS/GP/cc/L3 

 

C. Cintola 
Employee of the District Attorney's Office 
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CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

STATE OF NEVADA, 

Plaintiff(s), 

vs. 

GREGORY S. HERMANSKI aka ROBERT J. 
DAY, 

Defendant(s), 

Case No: 00C167783 
Dept No: VI 

CASE APPEAL STATEMENT 

1. Appellant(s): Gregory Scott Hermanski 

2. Judge: Elissa Cadish 

3. Appellant(s): Gregory Scott Hermanski 

Counsel: 

Gregory Scott Hermanski 1469140 
P.O. Box 7000 
Carson City, NV 89702 

4. Respondent: The State of Nevada 

Counsel: 

Steven B. Wolfson, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89101 
(702) 671-2700 

Respondent's Attorney Licensed in Nevada: Yes 

6. Appellant Represented by Appointed Counsel In District Court: Yes 
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7. Appellant Represented by Appointed Counsel On Appeal: N/A 

8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A 

Date Commenced in District Court: June 8, 2000 

10. Brief Description of the Nature of the Action: Criminal 

Type of Judgment or Order Being Appealed: Misc. Order 

11. Previous Appeal: Yes 

Supreme Court Docket Number(s): 38028, 41405, 47011, 47963, 55718, 58688, 58871 

12. Child Custody or Visitation: N/A 

Dated This 5 day of February 2014. 

Steven D. Grierson, Clerk of the Court 

Heather Ungermann, Deputy Clerk 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 
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Office of the Public Defender 
309 So. Third St. • Second Floor • PO Box 552610 Las Vegas NV 89155-2610 

(702) 455-4665 • Fax (7021455-5112 

Philip J. Kphn, Public Defender Daren 	Ric,hards, Assistant Public Defender 

February 5, 2014 

Gregory Hermanski 469140 
Rob-eTrDay 	 - 

PO lioN 7000 
Carson City, NV 89702 

RE: 	State of Nevada v. Robert James Day 
Case No c167783 

Dear Mr. Day: 

I spent quite a while in the Clerk's Office and at the evidence vault looking for your JOC's. Al] 
they could produce is what is attached, but they are the JOC's for Robert Day, submitted at your 
sentenceing under that name in 2001. The missing JOC's are referenced in the court minutes, 
but the actual documents seem to be AWOL. I don't know if this gives you additonal cause for 
relief or not. Good tuck. 

Very truly yours, 

PHILIP J. KOHN 
CLARK COUNTY PUBLIC DEFENDER  _ 

Jt 
Dianne Ni. Dickson 
Deputy Public Defender 
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I OPPS 
EVEN B. WOLFSON 

2 Clark County District Attorney 
Nevada Bar #1001565 

3 GIANCARLO PESCI 
Chief Deputy District Attorney 

4 Nevada Bar #007135 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 

7 

951x. 
CLERK OF THE COURT 

DISTRICT COURT 
8 
	

CLARK COUNTY, NEVADA 

9 THE STATE OF NEVADA, 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Plaintiff, 

GREGORY S. HERMANSKI, 
#1679345 

CASE NO: C167783 

DEPT NO: VI 

Defendant. 

STATE'S OPPOSITION TO DEFENDANTS MOTION FOR RECONSIDERATION 

DATE OF HEARING: FEBRUARY 26, 2014 
TIME OF HEARING: 8:30 AM 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through GIANCARLO PBS CI, Chief Deputy District Attorney, and hereby 

submits the attached Points and Authorities in Opposition to Defendant's Motion for 

Reconsideration. 

This opposition is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

ill 

W:12000F069‘78‘00F06978-OPPS-(HERMANSKI_GRE:GORY)-001,DOCX 
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POINTS AND AUTHORITIES 

STATEMENT OF THE CASE  

On December 7, 2000, Gregory Scott Herrnanskil (hereinafter "Defendant") was 

charged by way of Information with one (1) count of Robbery with Use of a Deadly Weapon 

(Felony — NRS 200.380, 193.165), and one (1) count of Burglary while in Possession of a 

Deadly Weapon (NRS — Felony 205.060). On February 21, 2001, the State filed a Motion to 

Amend Information to include notice of its intent to seek treatment of Defendant as a Habitual 

Criminal pursuant to NRS 207.010. The Amended Information was filed in open court the 

same day. 

Defendant's jury trial commenced on March 13, 2001. On March 15, 2001, the jury 

returned a verdict of guilty as to both counts. 

On March 20, 2001, the State filed a Notice of Motion to file Second Amended 

Information. The State's Second Amended Information was tiled on March 26, 2001, adding 

an additional prior felony conviction and modifying the language in the State's habitual 

offender notice. 

On May 9, 2001, Defendant was adjudged guilty of the counts contained in the 

Information and sentenced as a habitual offender as to both counts to a minimum of one 

hundred twenty (120) months and a maximum of three hundred (300) months incarceration. 

Defendant was given 382 days credit for time served. The Judgment of Conviction was filed 

on May 18, 2001. 

On June 8, 2001, Defendant filed a Notice of Appeal from his Judgment of Conviction 

(docket no. 38028). On November 15, 2001, the Nevada Supreme Court affirmed Defendant's 

conviction but remanded Defendant's case for the following corrections to the sentence and 

Judgment of Conviction: (1) to correct the Judgment of Conviction so that it reflects that 

Defendant was convicted pursuant to jury verdict and not a plea of guilty, (2) for the District 

Court to specifically indicate under which statute Defendant was adjudicated as a habitual 

During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court ease No, 38028, Defendant's name was amended to reflect his birth name of Gregory Scott 
limmanski. 

2 
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criminal, and (3) for the District Court to specify a sentence for each of Defendant's two 

2 
	convictions as the Judgment of Conviction only sets forth one definite term for one offense. 

3 
	

Defendant's Request for Rehearing was denied on March 27, 2002. Remittitur issued on April 

4 
	

11,2002. 

5 
	

On July 19, 2002, Defendant filed a Motion for New Trial and a Motion to Vacate 

6 
	

Sentence as a Habitual Criminal. On August 28, 2002, Defendant filed a Motion to Dismiss 

7 
	

Pursuant to Habitual Criminal Statute. Defendant then filed additional Motions for New Trial 

8 
	on August 30, 2002 and October 1, 2002_ On October 2, 2002, the State filed an Opposition to 

9 Defendant's Motion to Vacate Sentence as a Habitual Criminal and an Opposition to 

10 Defendant's Motion for New Trial. 

11 
	

While these motions were still pending, the court was informed that Defendant's birth 

12 name was Gregory Herrnanski. Therefore, on December 4, 2002, the court vacated 

13 
	

Defendant's sentence for a new sentencing hearing. That same day, the court denied 

14 Defendant's Motion for New Trial, granted Defendant's Motion to Vacate Sentence as a 

15 
	

Habitual Criminal, and dismissed Defendant's Motion to Dismiss Pursuant to Habitual 

16 
	

Criminal Statute as moot. 

17 
	

On December 26, 2002, the State filed a Notice of Intent to Seek Habitual Treatment 

18 
	

pursuant to NRS 207.012, including Defendant's proper name and complete criminal history. 

19 
	

On April 30, 2003, the court adjudicated Defendant a violent habitual criminal and sentenced 

20 him as follows: Count I -- LIFE in the Nevada Department of Corrections WITHOUT the 

21 
	

Possibility of Parole; Count 2 -- LIFE in the Nevada Department of Corrections WITHOUT 

22 the Possibility of Parole; Count 2 to run CONCURRENT with Count I. Defendant was given 

23 no credit for time served. An Amended Judgment of Conviction was filed on May 16, 2003. 

24 
	

On May 22, 2003, Defendant filed a Notice of Appeal from the Amended Judgment of 

25 
	

Conviction, (docket no. 41405). On July 1, 2004, the Nevada Supreme Court affirmed 

26 
	

Defendant's conviction. Remittitur issued on July 27, 2004. 

27 
	

On July 13, 2005, Defendant filed a Petition for Writ of Habeas Corpus (Post- 

28 
	

Conviction). The State's Opposition was filed on September 20, 2005. On October 24, 2005, 

3 
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1 
	

the court ordered a supplemental response from the State regarding Defendant's Ground 3 of 

	

2 
	

his Petition which alleged ineffective assistance of counsel at his re-sentencing under his true 

	

3 
	

birth name. The State filed its Supplemental Response on December 8, 2005. On February 3, 

	

4 
	

2006, the court denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). The 

	

5 
	

Findings of Fact, Conclusions of Law and Order was filed on March 3, 2006. 

	

6 
	

On March 17, 2006, Defendant filed a Motion for Rehearing on the denial of his 

	

7 
	

Petition. The State filed its Opposition on March 23, 2006. On March 27, 2006, Defendant's 

	

8 
	motion was denied, with a written order issuing on April 11, 2006. 

	

9 
	

On March 27, 2006, Defendant filed a Notice of Appeal from the court's denial of his 

	

10 
	

Post-Conviction Petition for Writ of Habeas Corpus (docket no. 47011). On July 13, 2006, 

	

11 
	

the Nevada Supreme Court affirmed the court's denial of Defendant's Petition, but remanded 

	

12 
	

the case for the sole purpose of correcting a clerical error in the Amended Judgment of 

	

13 
	

Conviction, so that it was clear that Defendant was adjudicated a habitual offender pursuant to 

	

14 
	

NRS 207.012 for both the robbery and burglary counts. Remittitur issued on August 8, 2006. 

	

15 
	

Pursuant to the Supreme Court's Order, a Second Amended Judgment of Conviction 

	

16 
	was filed on July 27, 2006. 

	

17 
	

On August 11, 2006, Defendant filed a Motion to Stay Proceedings and Motion for 

	

18 
	

Appointment of Counsel. The State filed its Opposition on August 22, 2006. On August 23, 

	

19 
	

2006, the court denied Defendant's motion, with a written order issuing on August 29, 2006. 

	

20 
	

On August 28, 2006, Defendant filed a Notice of Appeal from the Second Amended 

	

21 
	

Judgment of Conviction and the District Court's Order denying his Motion to Stay Proceedings 

22 and Motion for Appointment of Counsel (docket no. 47963). On October 3, 2006, the Nevada 

	

23 
	

Supreme Court dismissed Defendant's appeal. Remittitur issued on October 31, 2006. 

	

24 
	

On February 9, 2010, Defendant filed a Motion to Correct Illegal Sentence or in the 

	

25 
	

Alternative Motion for Modification of Sentence. The State filed an Opposition on February 

	

26 
	

19, 2010. On February 22, 2010, the court denied Defendant's motion. On March 25, 2010, 

	

27 
	

Defendant filed a Notice of Appeal from the denial of his motion (docket no. 55718), as well 

	

28 
	

as a Motion for Reconsideration. On April 5, 2010, the court denied Defendant's Motion for 

4 
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Reconsideration. On September 9, 2010, the Nevada Supreme Court affirmed the court's 

denial ofDefendant's Motion to Correct an Illegal Sentence finding that his sentence was legal. 

3 
	

Remittitur issued on October 5, 2010. 

4 
	

On April 25, 2011, Defendant filed a second Motion to Correct an Illegal Sentence or, 

5 in the Alternative Motion for Modification of Sentence. The State filed an Opposition on May 

6, 2011. On May 9, 2011, the court denied Defendant's motion, with a written order issuing 

on May 20, 2011. 

On May 24, 2011, Defendant filed a "Motion for Leave to File Defendant's Response 

to State's Opposition to Defendant's Pro Per Motion to Correct Illegal Sentence or in the 

Alternative, Motion for Modification of Sentence. The State filed an Opposition on June 2, 

2011, On June 6, 2011, Defendant's motion was denied. 

On June 21, 2011, Defendant filed a Motion for Reconsideration of the court's denial 

of his May 24, 2011 motion, The State filed an Opposition on June 29, 2011. On July 6, 2011, 

Defendant's Motion for Reconsideration was denied. A written issued ordered on July 11, 

2011. 

Opposition (docket no, 58871). Thus, at the August 1, 2011, hearing on Defendant's motion, 

24 the court found it had no jurisdiction and therefore denied Defendant's motion. Regardless of 

25 the court's decision, on August 9, 2011, Defendant filed a Reply to the State's Opposition. On 

August 30, 2011, the Nevada Supreme Court dismissed the appeal from the order denying 

motion for file a supplement and motion to respond to the State's Opposition. Rem ittitur issued 

on December 14, 2011. 

5 
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On June 24, 2011, Defendant filed a Notice of Appeal from the court's denial of his 

Motion to Correct Illegal Sentence (docket no. 58688). On November 18, 2011, the Nevada 

Supreme Court affirmed the court's denial of Defendant's second Motion to Correct Illegal 

Sentence (filed April 25, 2011). Remittitur issued on December 14, 2011. 

On July 21, 2011, Defendant filed another Motion for Reconsideration. The State filed 

an Opposition on July 22, 2011. Then on July 25, 2011, Defendant filed a Notice of Appeal 

from the denial of his motion for leave to supplement and a motion to respond to the State's 
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1 	On December 12, 2013, Defendant filed his third Motion to Correct Illegal Sentence. 

The State filed its Response on January 2, 2014. The court denied Defendant's Motion to 

	

3 	Correct Illegal Sentence on January 8, 2014. The district court issued a written Order denying 

	

4 	Defendant's Motion to Correct Illegal Sentence on January 24, 2014. Defendant filed a Notice 

	

5 	of Appeal on February 4, 2014. That appeal is currently pending under docket no. 64951. 

	

6 	On December 16, 2013, Defendant filed a Petition for Writ of Habeas Corpus (Post- 

	

7 	Conviction). Defendant filed a "First Amended" Petition for Writ of Habeas Corpus on 

	

8 	January 13, 2014. On January 17, 2014, Defendant filed a "Petitioner's Statement of Cause for 

	

9 
	

Delay" to support his Petition and First Amended Petition. The State filed a Response and 

	

10 
	

Motion to Dismiss on January 31, 2014. Defendant's Petition is currently on calendar for 

	

11 
	

February 26, 2014, at the same time as the instant motion. 

	

12 
	

On February 5, 2014, Defendant filed the instant Motion for Reconsideration. The 

	

13 
	

State's Opposition follows. 

	

14 
	 ARGUMENT 

15 I. THIS COURT'S JURISDICTION OVER DEFENDANT'S INSTANT MOTIONS 
IS LIMITED BY HIS PENDING APPEAL 

16 

	

17 
	

Generally, once a defendant files a notice of appeal with the Nevada Supreme Court, that 

	

18 
	

divests the district court of jurisdiction to hear the matter until remittitur issues. See 

	

19 
	

Buffington v. State,  110 Nev. 124, 126, 868 P.2d 643, 644 (1994). However, "despite [the 

	

20 
	

Court's] general rule that the perfection of an appeal divests the district court ofjurisdiction to 

	

21 
	

act except with regard to matters collateral to or independent from the appealed order, the 

	

22 
	

district court nevertheless retains a limited jurisdiction to review motions...." Foster v.  

	

23 
	

Dingwall,  126 Nev. , 228 P.3d 453, 455 (2010). Accordingly, where a defendant seeks "to 

	

24 
	

alter, vacate, or otherwise change or modify an order or judgment challenged on appeal [he] 

	

25 
	

should file a motion for relief from the order or judgment in the district court." Id. If a 

	

26 
	

defendant files such a motion, the "district court has jurisdiction to direct briefing on the 

	

27 	motion, hold a hearing regarding the motion, and enter an order denying the motion, but lacks 

	

28 	jurisdiction to enter an order granting such a motion." Id. 

6 
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I 
	

Here, Defendant filed a Notice of Appeal on February 4, 2014 and that appeal is still 

2 	pending before the Nevada Supreme Court. Accordingly, this Court's jurisdiction to consider 

3 	his instant Motion to Reconsider is limited; this Court may deny his Motion for 

4 	Reconsideration while an appeal is pending, but lacks the authority to grant the Motion. 

5 IL DEFENDANT'S MOTION IS NOT PROPERLY BEFORE THE COURT 
PURSUANT TO EJDCR 2.24 

6 

Defendant's Motion for Reconsideration is not properly before this Court. Motions for 

reconsideration are governed by EJDCR 2.24, which reads in relevant part: 

(a) No motions once heard and disposed of may be renewed in the 
same cause, nor may the same matters therein embraced be reheard, 
unless by leave of the court granted upon motion therefore, after 
notice of such motion to the adverse parties. 
(b) A party seeking reconsideration of a ruling of the court, other 
than any order which may be addressed by motion pursuant to NRCP 
50(b), 52(b), 59, or 60, must file a motion for such relief within 10 
days after service of written notice of the order or judgment unless the 
time is shortened or enlarged by order. A motion for rehearing or 
reconsideration must be served, noticed, filed and heard as is any 
other motion. A motion for reconsideration does not toll the 30-day 
period for filing a notice of appeal from a final order or judgment. 

A defendant must obtain leave of the court before filing a motion to reconsider. EJDCR 

2.24(a). A defendant also must file such motion within 10 days of service of the Order or 

Judgment. EJDCR 2.24(b). 

Here, Defendant has failed to request the leave of this Court prior to filing the instant 

Motion for Reconsideration. Further, this Court's order denying Defendant's Motion to 

Correct Illegal Sentence was filed on January 24, 2014, and Defendant's Motion was not filed 

until twelve days later on February 5, 2014. Where Defendant has failed to seek leave as 

required under EJDCR 2.24(a) and his motion is untimely under EJDCR 2.24(b), Defendant's 

Motion for Reconsideration should be denied. However, even if this Court considers the 

substance of Defendant's Motion for Reconsideration, it still must fail. 

7 
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1 III. DEFENDANT HAS NOT DEMONSTRATED THAT THE COURT 
MISAPPREHENDED ANY ISSUE OF FACT OR LAW 

2 

	

3 
	

To the extent that Defendant now alleges that this Court misapprehended an issue of 

	

4 
	

fact or law with respect to the original motion, this claim is without merit. See NRAP 40(a). 

5 Defendant alleges that his Second Amended Judgment of Conviction was entered before 

6 remittitur issued from the Nevada Supreme Court. As such, Defendant argues that the Second 

7 Amended Judgment of Conviction was entered without jurisdiction and that the one-year time 

	

8 
	

bar under NRS 34.726 never began to run in his case. 

	

9 
	

The Second Amended Judgment of Conviction was filed solely- to correct a clerical 

	

10 
	error in Defendant's Amended Judgment of Conviction. Pursuant to NRS 176.565, "Clerical 

11 
	mistakes in judgments, orders or other parts of the record and errors in the record arising from 

	

12 
	oversight or omission may be corrected by the court at any time and after such notice, if any, 

	

13 
	as the court orders." As more fully alleged in the State's Response and Motion to Dismiss, 

	

14 
	

the district court had limited jurisdiction to correct a clerical error in Defendant's Amended 

15 Judgment of Conviction and his Second Amended Judgment of Conviction was properly 

	

16 
	entered. See State's Response and Motion to Dismiss, Jan. 31, 2014, at 11-12. 

	

17 
	

Where the district court properly filed a Second Amended Judgment of Conviction, 

	

18 
	

Defendant has failed to demonstrate that the district court misapprehended an issue of fact or 

	

19 
	

law in denying his Motion to Correct Illegal Sentence. As such, Defendant has failed to present 

	

20 
	a cognizable claim for reconsideration of the claim at this juncture. 

21 
	

Equally without merit is Defendant's claim that this Court should reconsider 

	

22 
	

Defendant's Motion to Correct Illegal Sentence under NRCP 60(b)(4). NRCP 60(b)(4) states 

	

23 
	

"[o]n motion and upon such terms as are just, the court may relieve a party or a party's legal 

	

24 
	

representative from a final judgment, order,. .[where] the judgment is void." Defendant alleges 

	

25 
	

that his Second Amended Judgment of Conviction was invalid because the district court lacked 

	

26 
	

jurisdiction, and that, accordingly, all orders entered after the Second Amended Judgment of 

	

27 
	

Conviction are void. However, as discussed supra, Defendant's Second Amended Judgment 

	

28 
	of Conviction was properly entered. As such, there is no merit to Defendant's claim that any 

8 
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BY: 
Cintola 

Employee of the District Attorney's Office 

ruling entered after the Second Amended Judgment of Conviction was void. Accordingly. 

Defendant has failed to present a cognizable claim and his Motion for Reconsideration should 

be denied. 

CONCLUSION  

For the foregoing reasons, the State respectfully requests that Defendant's Motion for 

Reconsideration be DENIED. 

DATED this 20th day of February, 2014. 

Respectfully submitted, 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

BY 
	 TZ, 

GIANCARLO PESCI 
Chief Deputy District Attorney 
Nevada Bar #007135 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 20th day of 

February, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY HERMANSKI #69140 
NORTHER_N NEVADA CORRECTIONAL CENTER 
P.O. BOX 7000 
CARSON CITY, NEVADA 89702 

MS/GP/cc/L3 
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THE STATE OF NEVADA, 

GREGORY S. HERMANSK1, 
#1679345 

CASE NO: C167783 

DEPT NO: VI 

Defendant. 

STATE'S RESPONSE TO NEW CLAIMS RAISED IN DEFENDANTS REPLY 
TO THE STATE'S RESPONSE TO DEFENDANT'S PETITION FOR WRIT 

OF HABEAS CORPUS (POST-CONVICTION) 

DATE OF HEARING: FEBRUARY 26, 2014 
TIME OF HEARING: 8:30 AM 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through GIANCARLO PESCI, Chief Deputy District Attorney, and hereby 

submits the attached Points and Authorities in Opposition to Defendant's New Good Cause 

Arguments Raised in Defendants Reply to the States Response to Defendant's Petition for 

Writ of Habeas Corpus (Post-Conviction). 

This response is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

ill 
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I 
	

POINTS AND AUTHORITIES  

	

2 
	

STATEMENT OF THE CASE  

	

3 
	

The State hereby incorporates by reference the Statement of the Case included in its 

4 Response and Motion to Dismiss Petition for Writ of Habeas Corpus and "First Amended" 

	

5 
	

Petition for Writ of Habeas Corpus (Post-Conviction), tiled on January 31, 2014. 

	

6 
	

On December 12, 2013, Defendant filed his third Motion to Correct Illegal Sentence. 

	

7 
	

The State filed its Response on January 2, 2014. The court denied Defendant's Motion to 

	

8 
	

Correct Illegal Sentence on January 8, 2014. The district court issued a written Order denying 

	

9 
	

Defendant's Motion to Correct Illegal Sentence on January 24,2014. Defendant filed a Notice 

	

10 
	of Appeal on February 4, 2014. That appeal is currently pending under docket no. 64951. On 

	

ii 
	

February 5, 2014, Defendant filed a Motion for Reconsideration. The State's Opposition has 

	

12 
	not yet been filed. Defendant's Motion is currently on calendar for February 26, 2014, the 

	

13 
	same date as the instant Petition. 

	

14 
	

On December 16, 2013, Defendant filed the instant Petition for Writ of Habeas Corpus 

	

15 
	

(Post-Conviction). Defendant filed a "First Amended" Petition for Writ of Habeas Corpus on 

	

16 
	

January 13, 2014. On January 17, 2014, Defendant filed a "Petitioner's Statement of Cause for 

	

17 
	

Delay" to support his Petition and First Amended Petition. The State filed a Response and 

	

18 
	

Motion to Dismiss on January 31, 2014, On February 19, 2014, Defendant filed his 

	

19 
	

"Petitioner's Opposition to `State's Response and Motion to Dismiss Defendant's Petition for 

20 Writ of Habeas Corpus and Fist Amended Petition for Writ of Habeas Corpus" (hereinafter 

	

21 
	

"Opp."). In his "Opposition," Defendant raised two new good cause arguments to excuse the 

	

22 
	untimely filing of his Petition, The State responds as follows. 

	

23 
	

ARGUMENT  

24 L DEFENDANT'S CLAIM OF ACTUAL INNOCENCE IS INSUFFICIENT TO 
WARRANT RELIEF 

25 

	

26 
	

Defendant's claims of "actual innoc-ence" are without merit. In Calderon v. Thompson, 

27 
	

523 U.S. 538, 560, 118 S. Ct. 1489, 1503 (1998), the U.S. Supreme Court held that in order 

	

28 
	

for a defendant to obtain a reversal of his conviction based on a claim of actual innocence, he 

2 
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I 	must prove that "'it is more likely than not that no reasonable juror would have convicted him 

	

7 	in light of the new evidence' presented in habeas proceedings." (Quoting Schtun v. Delo,  513 

	

3 	U.S. 298, 327, 115 S. Ct. 851, 867 (1995)). Defendant's bare claim of actual innocence is 

	

4 	insufficient to meet the Calderon  test and has previously been ruled upon by the Nevada 

	

5 	Supreme Court. 

	

6 	As good cause to excuse the untimely filing of his Petition, Defendant now alleges that 

	

7 	he has a meritorious claim of actual innocence because the parties did not learn the identity of 

	

8 
	an alibi witness, Jones Beck, until after Defendant's trial. Opp.  at 8. Defendant first raised this 

	

9 
	

issue in a Motion for New Trial, filed in open court on October 1, 2002. In his Motion for New 

	

10 
	

Trial, Defendant attached an affidavit from Jones Beck, who alleged that he was gambling 

	

11 
	

with Defendant at the time of the crime and does not believe Defendant committed the robbery 

	

12 
	

in question. Motion for New Trial,  "Affidavit," Oct_ 1, 2002, at 2-3. The district court denied 

	

13 
	

Defendant's Motion for New Trial on December 4, 2002. Although the matter was not directly 

	

14 
	

pursued on direct appeal, the district court implicitly rejected Defendant's alibi by affirming 

	

15 
	

his Judgment of Conviction. Order of Affirmance,  Docket No. 41405, July 1, 2004. 

	

16 
	

Furthermore, Defendant alleged in a subsequent post-conviction proceeding that appellate 

	

17 
	

counsel was ineffective for failing to raise the denial of his motion(s) for new trial on direct 

	

18 
	

appeal. Petition for Writ of Habeas Corpus,  July 13, 2005, at 10C-10D. The Nevada Supreme 

	

19 
	

Court affirmed appellate counsel's decision not to pursue the matter on direct appeal, noting 

	

20 
	

that Defendant failed to demonstrate that he was prejudiced by counsel's action. Order of 

	

21 
	

Affirmance and Limited Remand to Correct Judgment of Conviction,  Docket No. 47011, July 

	

22 
	

13, 2006, at 5. As such, Defendant's alibi defense has previously been discredited by the 

	

23 
	

Nevada Supreme Court. However, even when addressed as a freestanding claim of actual 

	

24 
	

innocence, Defendant's claim must fail. 

	

25 
	

Defendant cannot show that it is more likely than not that no reasonable juror would 

	

26 
	

have convicted him in light of the "new" evidence of his innocence. Calderon,  523 U.S. at 560, 

	

27 
	

118 S. Ct. at 1503. As an initial matter, Defendant has been aware of this evidence for more 

	

28 
	

than 11 years and has never before framed his claim as one of actual innocence. The State 

3 
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places very little credibility in Defendant's self-serving statement that he was not present at 

2 	the crime scene where his only support for this claim comes from an affidavit, filed by a fellow 

3 	inmate, more than 11 years ago. 

4 	Further, Defendant testified on his own behalf that he was shooting dice at the time of 

5 	the robbery and never entered the motel that he was accused of robbing. Trial Transcript, Vol. 

6 	2, (hereinafter "T.T."), Mar. 14, 2001, at 48-55. This testimony conflicts with the motel clerk 

7 who testified that she had seen Defendant roughly ten times before and was certain that he was 

8 
	

the person who had taken money from the motel's cash register while brandishing a knife. T.T. 

9 
	

Vol. 1 Mar. 13, 2001, at 9, 18. The jury also learned that Defendant was found moments later 

10 
	

in possession of roughly the same amount of money as stolen from the motel. T.T. Vol. 1, at 

11 
	

27, 91-92. At the time of the trial, the jury had the opportunity to weigh the credibility of the 

12 
	witnesses and determined that Defendant's alibi testimony was not credible. When there is 

13 
	conflicting testimony, "it is exclusively within the province of the trier of fact to weigh 

14 
	

evidence and pass on the credibility of witnesses and their testimony." Lay v. State, 110 Nev. 

15 
	

1189, 1192, 886 P.2d 448, 450 (1994); see also Allen v. State, 99 Nev. 485, 487, 665 P.2d 

16 
	

238, 240 (1983). 

17 
	

Where a jury has once disregarded Defendant's testimony, he cannot show that it is 

18 
	more likely than not that a second jury would weigh the evidence differently merely because 

19 
	

Defendant's testimony now has an equally dubious corroboration from a fellow inmate. As 

20 
	such, Defendant fails to meet the standard for a claim of actual innocence and failure to 

21 
	consider his claims cannot result in a fundamental miscarriage of justice. See Pellegrini v.  

22 
	

State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001) (noting that district court may excuse 

23 
	procedural bar if a defendant demonstrates that failure to consider petition would result in 

24 
	

fundamental miscarriage of justice because he is "actually innocent of the crime"). 

25 

26 
	

/11 

27 

28 

4 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
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12 
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16 

17 
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1 II. THERE IS NO MERIT TO DEFENDANT'S ARGUMENT THAT THERE IS 
"NEWLY AVAILABLE CONSTITUTIONAL LAW" GOVERNING HIS APPEAL 

Defendant unpersuasively alleges that "newly available constitutional law" warrants 

reconsideration of his previously denied claim that counsel was ineffective at sentencing. Opp.  

11-12. The Nevada Supreme Court has recognized, "When a court is forced to vacate an 

unlawful sentence on one count, the court may not increase a lawful sentence on a separate 

count." Dolby v. State,  106 Nev. 63, 65, 787 P.2d 388, 389 (1990). Defendant cites to Wilson  

v. State, 123 Nev. 587, 589, 170 P3d 975, 976 (2007) for the proposition that, "the double 

jeopardy protections articulated in Dolby  apply with equal force regardless of the procedural 

posture in which the resenteneing occurs—whether in the context of error correction in the 

district courts or in remanded proceedings." 

Defendant has failed to explain how he believes the Wilson  ease applies to his situation 

but rather makes a blanket assertion that this case constitutes "good cause" to re-raise his 

previously denied claim of ineffective assistance of counsel stemming from the argument that 

counsel failed to argue for a lesser sentence on Defendant's behalf. 1  Opp.  12. Defendant's 

sentence is inapposite to the situation in Wilson.  In Wilson,  the defendant was convicted of 

several counts of production of and possession of child pornography and the Nevada Supreme 

Court reversed all but one of the production convictions because they all arose out of a single 

act. 123 Nev. at 590, 170 P.3d at 976. On remand, the district court increased the minimum 

sentences and ordered consecutive time on the remaining counts. Id. The Nevada Supreme 

Court subsequently held that this decision violated the Double Jeopardy clause. Id. 

Here, Defendant's sentence was modified not because of any ill-will on the part of the 

district court but because Defendant affirmatively lied about his identity for several years. The 

Nevada Supreme Court has previously affirmed Defendant's modified sentence, noting that 

he alone is responsible for the perjured testimony that led to his original sentence under the 

name of Robert Day. Order of Affirmance,  Docket No, 41405, July 1, 2004, at 2. 

I To the extent that Defendant cites to Glover v. United States,  531 U.S. 198,204 (2001), as "newly available constitutional 
law," this case was decided prior to Defendant's resentencing and, as such, cannot constitute good cause as newly 
discovered evidence. 

5 
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The Nevada Supreme Court has also ruled that: 

[A]ppellant claimed that his counsel at resenteneing was ineffective for... failing 
to argue for a sentence lesser than life without the possibility of 
parole... .Appellant failed to demonstrate that his counsel's performance was 
deficient or that he was prejudiced., ..Appellant failed to demonstrate that any 
potential arguments that counsel could have made would have had a reasonable 
probability of a different senteneing outcome. 

Order of Affirmance and Limited Remand to Correct Judgment of Conviction, Docket No. 

47011, July 13, 2006, at 4. This ruling is governed by law of the case. flail v. State, 91 Nev. 

314, 315, 535 P2d 797, 798 (1975) (quoting Walker v, State, 85 Nev. 337, 343, 455 P.2d 34, 

38 (1969)) ("The law of a first appeal is law of the case on all subsequent appeals in which the 

facts are substantially the same."). 

Defendant has failed to present any constitutional deficiency in his sentence or to show 

that the law has changed in a meaningful way since he was sentenced. Accordingly, Defendant 

has failed to demonstrate good cause sufficient to supplant the law of the case and re-argue his 

previously denied claims of ineffective assistance of counsel. 

CONCLUSION 

As Defendant's new arguments fail to demonstrate good cause to overcome the 

procedural bars, the State respectfully requests that Defendant's Petition for Writ of Habeas 

Corpus and "First Amended" Petition for Writ of Habeas Corpus be DISMISSED. 

DATED this 21st day of February, 2014. 

Respectfully submitted, 

STEVEN B. WOLF SON 
Clark County District Attorney 
Nevada Bar 4001565 

BY 
GIANCARLO PESCI 
Chief Deputy District Attorney 
Nevada Bar #007135 
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CERTIFICA1E OF MAILING 

2 
	

I hereby certify that service of the above and foregoing was made this 21st day of 

3 
	

February, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

4 

5 
	

GREGORY HERIVIANSKI #69140 
NORTHERN NEVADA CORRECTIONAL CENTER 

6 
	

P.O. BOX 7000 
CARSON CITY, NEVADA 89702 

7 

8 

BY: 
	 ca 

C. Cmtola 
Employee of the District Attorney's Office 

MS/GPicc/L3 
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CLERK OF THE COURT 

10 GREGORY SCOTT HERMANSKI, 

11 Petitioner, 

Electronically Filed 

02/2112014 02:38:55 PM 

8 

1 OPPS 
CATHERINE CORTEZ MASTO 

2 Attorney General 
DENNIS C. WILSON 

3 Senior Deputy Attorney General 
Nevada Bar No. 4420 

4 Office of the Attorney General 
Appellate Division 

5 555 E. Washington Ave., Ste. 3900 
Las Vegas, Nevada 89101-1068 

6 P: (702) 486-3086 
F: (702) 486-2377 

7 DWilson@ag.nv.gov  
Attorneys for Respondents 

DISTRICT COURT 

9 
	

CLARK COUNTY, NEVADA 

) 
) 
) 
) 

12 	 v. 	 ) 
) 

13 ISIDRO BACA, et al., 	 ) 
) 

14 	 Respondents. 	) 
) 
) 15 

Case No.: C167783 

Dept. No.: 6 

Date of Hearing: 02/26/14 
Time of Hearing: 8:30 a.m. 

16 	OPPOSITION TO RENEWED MOTION TO EXTEND PRISON COPYWORK LIMIT  

17 	RESPONDENTS, by and through legal counsel, CATHERINE CORTEZ MASTO, Nevada 

18 Attorney General, and DENNIS C. WILSON, Senior Deputy Attorney General, hereby respond to 

19 Petitioner Gregory Scott Hermanski's ("HERMANSKI") motion to exceed the $100.00 inmate 

20 prison copywork debt limit. This Opposition is based upon the pleadings and papers on file 

21 herein, and the following Memorandum of Points and Authorities. 

22 	DATED this 21 st  day of February, 2014. 

23 	 Submitted by: 

24 
	

CATHERINE CORTEZ MASTO 

25 
	 Attorney General 

26 
	

By: 	Is/ Dennis C. Wilson 
DENNIS C. WILSON 

27 
	

Senior Deputy Attorney General 

28 

1 
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1 	 MEMORANDUM OF POINTS AND AUTHORITIES  

	

2 	HERMANSKI did not serve his February 4, 2014 Renewed Motion to Extend Prison 

3 Copywork Limit upon the Attorney General's Office, he only served it on the District Attorney. 

4 The Attorney General's Office was notified of said pending motion on February 20, 2014, thus 

5 the instant response. 

	

6 	Since his May 2001 conviction, HERMANSKI has filed approximately twenty 

7 motions/petitions: a July 19, 2002 motion for new trial and motion to vacate sentence, an August 

8 28, 2002 motion to dismiss pursuant to habitual criminal statute, an August 30, 2002 motion for 

9 new trial, a July 13, 2005 petition for writ of habeas corpus, a March 17, 2006 motion for 

10 rehearing, an August 11, 2006 motion to stay proceedings and motion to appoint counsel, a 

11 February 9, 2010 motion to correct illegal sentence or in the alternative motion to modify 

12 sentence, a March 25, 2010 motion for reconsideration, an April 25, 2011 motion to correct 

13 illegal sentence/modify sentence, a June 21, 2011 motion for reconsideration, a December 12, 

14 2013 motion to correct illegal sentence, a December 16, 2013 petition for writ of habeas corpus 

15 with later amendments, a January 13, 2014 motion to extend copywork limit, a February 4, 2014 

16 motion to extend copywork limit, a February 4, 2014 Notice appealing the court's January 8, 

17 2014 denial of his motion to correct illegal sentence, a February 5, 2014 motion for the court to 

18 reconsider its January 8, 2014 denial of his motion to correct illegal sentence [while his appeal 

19 therefrom is pending], a February 11, 2014 Objection and Motion to Strike, and a February 19, 

20 2014 Opposition to the State's Response and the Motion to Dismiss. 

	

21 	The court denied his last motion to exceed copywork limit because he had still not made 

22 a showing of the need for the copies for any legal purpose. HERMANSKI now alleges that he 

23 needs to exceed the copy limit because he is entitled to an appeal from the court's denial of his 

24 motion to correct illegal sentence, and wishes to file a motion for reconsideration, a notice of 

25 appeal and fully brief the issues in the Nevada Supreme Court. The Court should deny his 

26 motion because he has already filed the notice of appeal and the motion for reconsideration. 

27 The Court cannot address the motion for reconsideration because an appeal is pending on the 

28 same issue, so no further responses appear to be necessary. Further, the Nevada Supreme 

2 
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1 Court has not requested or ordered briefing in HERMANSKI's pro se appeal. The Court may 

2 conclude that the record is sufficient for its review and that briefing is unwarranted. Luckett v. 

3 Warden, 91 Nev. 681, 682, 541 P.2d 910, 911 (1975). If the Court wanted briefing, it would 

4 remand the case for appointment of counsel. 

5 	HERMANSKI does not have a right to make copies. He has been able to access the 

6 courts using the materials provided by the Nevada Department of Corrections (N DOG). He has 

7 a constitutionally protected right of meaningful access to the courts. Bounds v. Smith, 430 U.S. 

817, 820-21, 97 S.Ct. 1491 (1977), however, "[v]arious resources, documents, and supplies 

9 merely provide the instruments for reasonable access, and are not protected in and of 

10 themselves." Ortloff v. United States, 335 F.3d 652, 656 (7th Cir. 2003) 1 . (Emphasis added.) 

11 His numerous filings show that he does not need to make copies to access the courts. He has 

12 filed all the pleadings needed to bring his appeal before the Nevada Supreme Court, so there is 

13 no need for additional copies. The Court should deny his motion to exceed copywork limit 

14 because he still has not made a showing of the need for copies. 

15 	Further, HERMANSKI has not shown the Court that he does not have enough money in his 

16 inmate accounts to pay for the copies. Based on the foregoing, the Court should deny his motion. 

17 	DATED this 21 st  day of February, 2014. 

18 	 Submitted by: 

19 	 CATHERINE CORTEZ MASTO 
Attorney General 

20 

21 
	

By: 	/s/ Dennis C. Wilson 
DENNIS C. WILSON 

22 
	

Senior Deputy Attorney General 

23 

24 

25 

26 

27 

28 
Ortloff is disagreed with on other grounds  in Bramwell V. U.S. Bureau of Prison, 348 F. 3d 804 (9th Cir.2003). 

3 
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1 	 CERTIFICATE OF SERVICE  

2 	I hereby certify that, on the 21 st  day of February, 2014, service of the Opposition to 

3 Renewed Motion to Exceed Inmate Debt Limit was made this date by depositing a true and 

4 correct copy of the same for mailing, first class mail, at Las Vegas, Nevada, or via facsimile, 

5 addressed as follows: 

Gregory S. Hermanski #69140 
Northern Nevada Correctional Center 
P.O. Box 7000 
Carson City, NV 89702-7000 

/s/ Karen Plett 
An employee of the Office of the Attorney General 

11 

12 

13 
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CLERK OF THE COURT 

Electronically Filed 

03/12/2014 08:09:51 AM 

1 OPP 
STEVEN B. WOLFSON 

2 Clark County District Attorney 
Nevada Bar #001565 

3 H. LEON SIMON 
Chief Deputy District Attorney 

4 Nevada Bar #0411 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 

7 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 	 CASE NO: 00C167783 

GREGORY HERMANSKI, #1679345 	DEPT NO: VI 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO VACAIE HABITUAL 
OFFENDER ADJUDICATION AND SENTENCE 

DATE OF HEARING: March 19, 2014 
TIME OF HEARING: 8:30 AM 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through H. LEON SIMON, Chief Deputy District Attorney, and hereby 

submits the attached Points and Authorities in Opposition to Defendant's Motion to Vacate 

Habitual Offender Adjudication and Sentence. 

This opposition is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

/ / / 

/ / 

/ / 

/ / 
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POINTS AND AUTHORITIES  
STATEMENT OF THE CASE  

On December 7, 2000, Gregory Scott Hermanski l  (hereinafter "Defendant") was 

charged by way of Information with one (1) count of Robbery with Use of a Deadly Weapon 

(Felony — NRS 200.380, 193.165), and one (1) count of Burglary while in Possession of a 

Deadly Weapon (NRS — Felony 205.060). On February 21, 2001, the State filed a Motion to 

Amend Information to include notice of its intent to seek treatment of Defendant as a Habitual 

Criminal pursuant to NRS 207.010. The Amended Information was filed in open court the 

same day. 

Defendant's jury trial commenced on March 13, 2001. On March 15, 2001, the jury 

returned a verdict of guilty as to both counts. 

On March 20, 2001, the State filed a Notice of Motion to file Second Amended 

Information. The State's Second Amended Information was filed on March 26, 2001, adding 

an additional prior felony conviction and modifying the language in the State's habitual 

offender notice. 

On May 9, 2001, Defendant was adjudged guilty of the counts contained in the 

Information and sentenced as a habitual offender as to both counts to a minimum of one 

hundred twenty (120) months and a maximum of three hundred (300) months incarceration. 

Defendant was given 382 days credit for time served. The Judgment of Conviction was filed 

on May 18,2001. 

On June 8, 2001, Defendant filed a Notice of Appeal from his Judgment of Conviction 

(Docket No. 38028). On November 15, 2001, the Nevada Supreme Court affirmed 

Defendant's conviction but remanded Defendant's case for the following corrections to the 

sentence and Judgment of Conviction: (1) to correct the Judgment of Conviction so that it 

reflects that Defendant was convicted pursuant to jury verdict and not a plea of guilty, (2) for 

the District Court to specifically indicate under which statute Defendant was adjudicated as a 

habitual criminal, and (3) for the District Court to specify a sentence for each of Defendant's 

' During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No, 38028, Defendant's name was amended to reflect his birth name of Gregory Scott 
Hermanski. 

2 
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1 
	two convictions as the Judgment of Conviction only sets forth one definite term for one 

2 offense. Defendant's Request for Rehearing was denied on March 27, 2002. Remittitur issued 

	

3 
	on April 11,2002. 

	

4 
	

On July 19, 2002, Defendant filed a Motion for New Trial and a Motion to Vacate 

	

5 
	

Sentence as a Habitual Criminal. On August 28, 2002, Defendant filed a Motion to Dismiss 

	

6 
	

Pursuant to Habitual Criminal Statute. Defendant then filed additional Motions for New Trial 

	

7 
	on August 30, 2002 and October 1, 2002. On October 2, 2002, the State filed an Opposition to 

8 Defendant's Motion to Vacate Sentence as a Habitual Criminal and an Opposition to 

9 Defendant's Motion for New Trial. 

	

10 
	

While these motions were still pending, the court was informed that Defendant's birth 

11 name was Gregory Hermanski. Therefore, on December 4, 2002, the court vacated 

12 Defendant's sentence for a new sentencing hearing. That same day, the court denied 

13 Defendant's Motion for New Trial, granted Defendant's Motion to Vacate Sentence as a 

14 Habitual Criminal, and dismissed Defendant's Motion to Dismiss Pursuant to Habitual 

	

15 
	

Criminal Statute as moot. 

16 
	

On December 26, 2002, the State filed a Notice of Intent to Seek Habitual Treatment 

17 pursuant to NRS 207.012, including Defendant's proper name and complete criminal history. 

18 
	

On April 30, 2003, the court adjudicated Defendant a violent habitual criminal and sentenced 

19 him as follows: Count 1 -- Life in the Nevada Department of Corrections without the 

20 possibility of parole; and Count 2 -- Life in the Nevada Department of Corrections without the 

	

21 
	possibility of parole, to run concurrent with Count 1. Defendant was given no credit for time 

22 served. An Amended Judgment of Conviction was filed on May 16, 2003. 

	

23 
	

On May 22, 2003, Defendant filed a Notice of Appeal from the Amended Judgment of 

24 Conviction. (Docket No. 41405). On July 1, 2004, the Nevada Supreme Court affirmed 

	

25 
	Defendant's conviction. Remittitur issued on July 27, 2004. 

26 
	

On July 13, 2005, Defendant filed a Petition for Writ of Habeas Corpus (Post- 

27 
	

Conviction). The State's Opposition was filed on September 20, 2005. On October 24, 2005, 

28 the court ordered a supplemental response from the State regarding Ground 3 of Defendant's 

3 
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1 
	

Petition, which alleged ineffective assistance of counsel at his re-sentencing under his true 

2 birth name. The State filed its Supplemental Response on December 8, 2005. On February 3, 

	

3 
	

2006, the court denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). The 

4 Findings of Fact, Conclusions of Law and Order was filed on March 3, 2006. Notice of Entry 

5 of the Findings of Fact was filed on March 6, 2006. 

	

6 
	

On March 17, 2006, Defendant filed a Motion for Rehearing on the denial of his 

7 Petition. The State filed its Opposition on March 23, 2006. On March 27, 2006, Defendant's 

	

8 
	motion was denied, with a written order issuing on April 11, 2006. 

	

9 
	

On March 27, 2006, Defendant filed a timely Notice of Appeal from the court's denial 

10 of his Post-Conviction Petition for Writ of Habeas Corpus (Docket No. 47011), On July 13, 

	

11 
	

2006, the Nevada Supreme Court affirmed the court's denial of Defendant's Petition, but 

12 remanded the ease for the sole purpose of correcting a clerical error in the Amended Judgment 

	

13 
	of Conviction, so that it was clear that Defendant was adjudicated a habitual offender pursuant 

14 to NRS 207.012 for both the robbery and burglary counts. Remittitur issued on August 8, 2006. 

	

15 
	

Pursuant to the Supreme Court's Order, a Second Amended Judgment of Conviction 

	

16 
	was filed on July 27, 2006. 

	

17 
	

On August 11, 2006, Defendant filed a Motion to Stay Proceedings and Motion for 

18 Appointment of Counsel. The State filed its Opposition on August 22, 2006. On August 23, 

	

19 
	

2006, the court denied Defendant's motion, with a written order issuing on August 29, 2006. 

	

20 
	

On August 28, 2006, Defendant filed a Notice of Appeal from the Second Amended 

	

21 
	

Judgment of Conviction and the District Court's Order denying his Motion to Stay Proceedings 

22 and Motion for Appointment of Counsel (Docket No. 47963). On October 3, 2006, the Nevada 

	

23 
	

Supreme Court dismissed Defendant's appeal. Remittitur issued on October 31, 2006. 

	

24 
	

On February 9, 2010, Defendant filed a Motion to Correct Illegal Sentence or in the 

	

25 
	

Alternative, Motion for Modification of Sentence. The State filed an Opposition on February 

	

26 
	

19, 2010. On February 22, 2010, the court denied Defendant's motion. On March 25, 2010, 

27 Defendant filed a Notice of Appeal from the denial of his motion (Docket No. 55718), as well 

	

28 
	as a Motion for Reconsideration. On April 5, 2010, the court denied Defendant's Motion for 

4 
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1 Reconsideration. On September 9, 2010, the Nevada Supreme Court affirmed the court's 

2 denial of Defendant's Motion to Correct an Illegal Sentence, finding that his sentence was 

	

3 
	

legal. Remittitur issued on October 5, 2010. 

	

4 
	

On April 25, 2011, Defendant filed a second Motion to Correct an Illegal Sentence or 

	

5 
	

in the Alternative, Motion for Modification of Sentence. The State filed an Opposition on May 

	

6 
	

6, 2011. On May 9, 2011, the court denied Defendant's motion, with a written order issuing 

7 on May 20, 2011. 

	

8 
	

On May 24, 2011, Defendant filed a "Motion for Leave to File Defendant's Response 

9 to State's Opposition to Defendant's Pro Per Motion to Correct Illegal Sentence or in the 

10 Alternative, Motion for Modification of Sentence." The State filed an Opposition on June 2, 

	

11 
	

2011. On June 6, 2011, Defendant's motion was denied. 

	

12 
	

On June 21, 2011, Defendant filed a Motion for Reconsideration of the court's denial 

	

13 
	of his May 24, 2011 motion. The State filed an Opposition on June 29, 2011. On July 6, 2011, 

14 Defendant's Motion for Reconsideration was denied. A written issued ordered on July 11, 

	

15 
	

2011. 

	

16 
	

On June 24, 2011, Defendant filed a Notice of Appeal from the court's denial of his 

	

17 
	second Motion to Correct Illegal Sentence (docket no. 58688). On November 18, 2011, the 

18 Nevada Supreme Court affirmed the court's denial of Defendant's second Motion to Correct 

	

19 
	

Illegal Sentence. Remittitur issued on December 14, 2011. 

	

20 
	

On July 21, 2011, Defendant filed another Motion for Reconsideration, again 

	

21 
	challenging the legality of his sentence. The State filed an Opposition on July 22, 2011. Then 

	

22 
	on July 25, 2011, Defendant filed a Notice of Appeal from the denial of his motion for leave 

	

23 
	

to supplement and a motion to respond to the State's Opposition (Docket No. 58871). Thus, at 

24 the August 1, 2011, hearing on Defendant's motion, the court found it had no jurisdiction and 

	

25 
	

denied Defendant's motion. Regardless of the court's decision, on August 9, 2011, Defendant 

	

26 
	

filed a Reply to the State's Opposition. On August 30, 2011, the Nevada Supreme Court 

27 dismissed the appeal from the order denying motion for leave file a supplement and motion to 

	

28 
	respond to the State's Opposition. Remittitur issued on December 14, 2011. 

5 
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On December 12, 2013, Defendant filed his third Motion to Correct Illegal Sentence. 

The State filed its Response on January 2, 2014. The court denied Defendant's Motion to 

Correct Illegal Sentence on January 8, 2014. The district court issued a written Order Denying 

Defendant's Motion to Correct Illegal Sentence on January 24, 2014. Defendant filed a Notice 

of Appeal on February 4, 2014. That appeal is currently pending under Docket No. 64951. 

On December 16, 2013, Defendant filed a Petition for Writ of Habeas Corpus (Post 

Conviction). Defendant filed a "First Amended" Petition for Writ of Habeas Corpus on 

January 13, 2014. On January 17, 2014, Defendant filed a "Petitioner's Statement of Cause for 

Delay" to support his Petition and First Amended Petition. The State tiled a Response and 

Motion to Dismiss on January 31, 2014. Defendant filed a Reply on February 19, 2014. On 

February 21, 2014, the State filed a supplemental response, addressing new good cause 

arguments raised for the first time in Defendant's Reply. On February 26, 2014, the court 

denied Defendant's Petition. The court's Findings of Fact, Conclusions of Law and Order is 

forthcoming. 

On February 5, 2014, Defendant filed a Motion for Reconsideration from the court's 

January 24, 2014, order denying his Motion to Correct Illegal Sentence. The State filed its 

Opposition on February 20, 2014. On February 26,2014, the court denied Defendant's Motion 

for Reconsideration. The court's written order is forthcoming. 

On February 25, 2014, Defendant filed the instant Motion to Vacate Habitual Offender 

Adjudication and Sentence. The State's Opposition follows. 

ARGUMENT 

Defendant is not entitled to have his sentence modified or vacated. In general, a district 

court lacks jurisdiction to modify a sentence once the defendant has started serving it. 

Passanisi v. State, 108 Nev. 318, 321, 831 P.2d 1371, 1373 (1992). However, a district court 

has inherent authority to correct, vacate, or modify a sentence that violates due process where 

the defendant can demonstrate the sentence is based on a "materially untrue assumption or 

mistake of fact that has worked to the extreme detriment of the defendant." Edwards v. State, 

6 
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1 
	

112 Nev. 704,707, 918 P.2d 321, 324 (1996) (emphasis added); see also Passanisi,  108 Nev. 

	

2 	at 322, 831 P.2d at 1373. 

	

3 	Not every mistake or error during sentencing gives rise to a due process violation. State 

	

4 	v. Eighth Judicial District Court,  100 Nev. 90, 97, 677 P.2d 1044, 1048 (1984). A district 

	

5 	court has jurisdiction to modify a defendant's sentence "only if (1) the district court actually 

	

6 	sentenced appellant based on a materially false assumption of fact that worked to appellant's 

	

7 
	extreme detriment, and (2) the particular mistake at issue was of the type that would rise to the 

	

8 
	

level of a violation of due process." Passanisi,  108 Nev. at 322-323, 831 P.2d at 1373-74. 

	

9 
	

Here, Defendant has failed to demonstrate that he was sentenced based upon a material 

	

10 
	

false assumption of fact or that his due process rights were violated by his sentence. As support 

	

11 
	

for the instant motion, Defendant argues that the Judgments of Conviction ("JOCs") 

	

12 
	supporting his treatment as a habitual criminal under NRS 207.012 were never filed with the 

	

13 
	court. This claim is belied by the record. At his sentencing on April 30, 2003, the court stated, 

14 
	

"All right. Mr. Hermanski, pursuant to jury verdict March 15, 2001, on the charge, Count I, 

	

15 
	robbery, felony, and Count II, burglary while in possession of deadly weapon, felony, you are 

16 hereby adjudicated guilty of those crimes, and State has previously submitted the certified 

17 
	copies of convictions." Reporter's Tr.- Sentencing,  Apr. 30, 2003, at 2 (emphasis added). 

18 Merely because the JOCs do not appear on Odyssey's Register of Actions does not mean that 

19 
	

they were not properly filed as court's exhibits ahead of Defendant's sentencing date. As such, 

20 Defendant cannot demonstrate that he was sentenced based on a materially false assumption 

	

21 
	of fact about his criminal record and he is not entitled to relief.' 

22 
	

/1/ 

	

23 
	

II/ 

24 
	

/1/ 

	

25 
	

/1/ 

26 	
2  Additionally, the Nevada Supreme Court has previously affirmed Defendant's sentence as a habitual criminal, specifically 

27 
	referencing the fact that Defendant was correctly sentenced in light of his 11 prior felony convictions. See Order of 

Affirmance, Hermanski v. State, Docket No. 41405, July 1, 2004, at 3. Where the Nevada SUpreme Court has previously 
found that Defendant has suffered 11 prior felony convictions, further consideration of this issue is barred by the law of 28 	the case. Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975). 

7 
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CONCLUSION  

For the foregoing reasons, the State respectfully requests that Defendant's Motion to 

Vacate Habitual Offender Adjudication and Sentence be DENIED. 

DATED this  i'Z'friA   day of March, 2014. 

Respectfully submitted, 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

BY 	  
„-H. LEON SIMON 

Chief Deputy District Attorney 
Nevada Bar #0411 

CERTIFICA 1 F.. OF MAILING  

I hereby certify that service of the above and foregoing was made this /2444   day of 

March, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSKI, #69140 
NORTHERN NEVADA CORRECTIONAL CENTER 
P.O. BOX 7000 
CARSON CITY, NV 89702 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

BY 

001706978111LS/cniiiL3 

8 
WA20001\069178100F06978-0PAM4IIERMANSKI GRECTORY)-001.DOCX 

1259 



1 

ckQS 9 

6 re.9.0 rg. 'ii VItcr wias,..sie2.1. 

Electronically Filed ot 
03/24/2014 11:13:58 AM 

.. 

C2
4

X1^ A.04441---  
CLERK OF THE COURT DA 

C ..C! t. P.0 , CLE5 i- 7 &MO 
C.costr. C ;Sr  AU 46c1.-Lca 7_— 1 

I 
aecewiLLv4t. pa, 

1:1‘1-r .% cA CaLks-k• 

c tari aciA. 	' 

I'V‘ 	S4r_..-kce_ oi- Ylf  iln  A  L, 	'--- 
I  

96-INAIGi. r  

1. - 	C0,5e31,6 . OD c ti51 -11Ca_ 

I  G r e....y cl.t 	_.nti 4e.1-Yrkei_Vs.S. V.-1 	  

MeAfta_ 

0 af-ayuirAk's Resvitan_ to Skake. 	4Ft:A icm. 

1o_telli_5 :w_tike_.  VkLioA (A. 	I  

felaYs. RaiLtilkilzaw, c....v.,d.. `....A.k-a.v‘. 

Corno_-,  nouli_t___Aa.. 4102..C-ex,/,vN.st- f  &cers:ILA_SuritAker_w3a3A.,,e.,; (  

4.2.116c/ci.w.410-11.4 1 a 	, ,xe_ a 4 caLJA,21 PrA 	ci,,,c1  

&kriket‘ Upieta',4ierick  Av be.S e7r,r1GLANin i'llet; av, oatin. Ra‘-legASe- Lei .._.59T.pra_.\--  

co Uctca.e.. actiedq_kuisvx act.ithiZ  ca_on_13,,r,d. Szysiely_e_. 

Tkls, ce,..-40y,r.e_  ts Imauip... tatAti Vaa..seri  u.tamIN_iitk. t:lacie_loz_ (Awl Ekeo.41.2u,,tis  

IFEtIlv■ks  cla. tai.u.MnosAle,y, sureetir\-- Ineyertri  C5NC\Re. Vc..C6V1rilik____0__*a&ea. 
ni m g g rill  

0 
M 

LbALI an, arca  ar-T.L.1.-- 	ei- kNett,c-trn  . 
-ri 
-4 X 

1...) 
m 
0 0 

n..1 ca 
_g 

< 
in t7 

_ 
RECEIVED 

c x --I 4 MAR 24 2014 

CLERK OF THE COURT 

I 

1260 



e, 

E;Ln 	a.v.c1._ tk.e4Lor'ilrle_... 

S40..-ittAct.,rtk- t1S- kle‘e_._C.,e..; 

-?...e.c4arcLie...D.m  en..V  'Oneie.. Sitake`2N 	carau_ws.e.vOr -b 	.06.e_ 	c.ttAnk-rare.  cOr-  lal i  

_ae_Ce_a-CLYIk_ft0e7._11 11V56.z1cf.,..kdroaLlarnilrislizoLoa‘l  

.. 	 I 	0, • 	ii• 	 • 	4 '‘O. 6 ke!.±-61-ValhiaLSACIA_SalUAk0)N-A:X.CalA-5.9+, 

6SAM_ kit, atA.P. 	e-svoi_Vek -esALArk uo^fILIr lAke- __6:1_„..__CON.4;4414_05a F.CACUICk 

6 it& 60,4_11iiiiavyke.ANIWs.ext\ 	6- IANe... Ulv6k  at  sc.,_ctal, au_sliELtrA_A.  

up_k_Atkciscui ' ic:IvN  in 1k 	, L 	6.1  kIne_ rce_mirct  a- tv.a.sa. 	rotr...._Ileet 	4- __LAan_a.-  
blata6e_ tinx.ste.____.' 	40 1:;___ _041—C-o;_p_5 i2o, 	?..tiar_ id,I_V±-7  Celvt.*_,____ 

a-n--testa-sli- 	t-i-ei•  Cia-Lki- r_sleivevioaaki_k_ctu-e-frac 	Lupo,. u41661. 

oVeiNk-s (walls (-0 1-V,e_  Ytahla  S■LreWN9— 63La_rg'& 	•.- 110 	Vit A , LLQ 

'elti ,A. aA.:ILAIroAN. 	' 	,y.c.e_l_e__• 	orix%v1j  baci  on  art t vters0A.pieV6- __stt___r„,1/4- 

retOrliee-t_5_11 	A 	.., 	\- 	. 	4 iioT 	6t 	• 	mita  ff'5-1Vbt  coAA. 5-413646.40 , 

(-“-e-Lia ra.i.nkc6 caLerevkk- aftatial iv_,,_. 	AA 

bortsis.-ke_v,k-  u.31:41A. evN -raLtiL-4.A. N#1,e_uada 6,43 1. lAr, 	ardey 	-In tAGe__ 	crtnr- 

Ce6k.VCELL'UjiScardDr 8-A1,,a)neeyireink- ?ts..rr i  :Ow_ Sigike! 	,,,.ik zat 6.011&..N_ CS 

SkeL4ke_  9 racmirem ierkma 'r...ra__ eu\derkr_t_. _______________ 

Eli- 	kAne._ e_a,..t.k.v-ktte_ 	eii- 	 \AAA_ 	riEl'r 	ekvs.1.5k,k 	tlift t. 	u.„  'e...the._._ 	i Cr) 	%/tel., btL i  .hrtker  

SR 4.-1,1 	MI% . i ot 01 t 'nal) LexZ ,N I ‘2,(t CAtkckt), a-v1;  631- \\AL  eva-rEeSific-..._ TV2_4a 

`'' 1_01.2iL7____ GL___a_tgA+--iel tiacm CV- 0- '61AtinAk_r_COM.ItiCjesi a" i..= vrimo. Co-L_ 2_ 

e.t3'iCILWA., 61- Czin.Wc.IZOv■ 6i- C.t. 	VACIALV 	YkitS 1_6-7.OLL CS) - tNrilr. 

—0' 

1261 



_ 	-,- 

1120afitL \nabz.\- i_kr_A. c.,,r; Irft;InC11,46,40-- 	C-reil 	CL 4  UocAL‘ Z, Kkereck 

cia. 	I 	v...V-aA-tit ck_ "-J-aLkui-caLt_prot_edlitLl t  cascrk-ecked Vzit We._. INAp__  

clu ,v_ B i. 4.1A.e_ t4441,‘  avv,,ely„,6,,,„a.va- (  Wairey u ..  c32ble t  8-8 	F.56. 6101  LcictS 1.1..c=. 

Rile. Le_a_t. 	14%-111 Cqfk Ur. L'i,GtS 	' lava, 	'‘ 1 	Act_;- pcncP_Aute_ t. 	vvInk- CetaELOOCI f  

8 ( i•S '0_11rt%..A.N.M..1av■iel t  iiNEM tIke_ deNe.v,k_Aqs due. retari-5 e -talnk-s ca.,--2._ LIbticAcif-̀   

u. Walrumpwa i  .--tfri. LI Pa . 	'-t 3 /546. it.5.0 . .c.i.. 	2,1--L 1 	rt. IR 	ayali1ste  

0 UeLtatt4(  Q. ql F;ZA art_r  n123... 	CHI, Car f 

-17.^JAIL_CLI-ce aL.Azar 	tIA6,_SU.A. 	klAuurc kin Ule_ e.J2Azeil cffifi`e_S 

eic CZeM3ic-ki rNASCI 	tratu..1 red titakr Wuctti&t tai.o r_exc4e& k--(3 u*a:te_. fli-_2Lielett 

astemilawt &La. 	ir*.k.., (AA\nay, ke_ was. aAAL,Ael cL. 	cc., VI:LAL.Lat •Ce.finaiL. (Awl ?map.... 

s' ariLIDI e} a_ Puil_ anALI. 	iv,..11-  ‘Near‘za,t4 nr. afecal k- c2, 	i,Lo__ NAEoacta_ Svrav., e- 

rr.. rk- 1.-xdeLiz" or 	t YNC_owlaeAe_ rer-Ara. 

i_faln.e__IL.Lczi eon. 

itimireSeste7  .a.i.., _ci cw, LEA,a_ cialw_ a vvi. ctireanly1 	li-evuicokk-  MLLttukrruntiOS 1  

. :.S.16c1fatale ar-Lik4.- 66iltACri felz,t—cgitALCUcc&an. cuiLLI  

dgeniku,Ir •iltalt..t_tua-c-Awav,..4 -64.t.A1.1 t_leirAlc,it Thaltik 1..-1,_--LotrA. _ 

. Qa_st)ekiLlit SLIiwa-WeLCi f  

:±__krAtA■ l_M__‘ d_oi‘  ai-- Imait 	-Low 	.7--%A.--. ,____ — (X4,,,, - 

, 

1262 



1.-■ 	_ 	-.1 

OZA i VI cza-e_ er 	_.(- 1.1 ice_ 	 _ 

T. V..9..ir4n cJa.f.k ■ c  - t 	iihArstuiv,..ir 62. CIA& 5 Cb s) 	 IAILC171  +IAEA mire, It-L4S 	ISA, t  1 	 r  

0-  Itfku.e.. c.Lv...4  C.rarrecA-  c._....teLt al-  .44.0_.  iorrinitni.  __ckutoLlrAl.criNt i_M___vacilliesi 

t' 08641:1,Akt5 9...e.Moo;" 	4-0 SlaItie 	C:teic.,-Vi  cs■rk. 4-0  te_c-Cjb.:vt.-1E(...)  Yag-tIron_ 1-6 

Jlacit4..... [tato ■ ,tr Lcal FeleM P4iLitcia;:tiv1_ Cuatilejai„Zr  c' i 4,6k-- 0.J.c:_c,  erl5iale...  

c_Attr.f...-_rld (Iva  cuirire. 	vex), 

's‘c..L3 	6 t3 cl. 	Ss$ 	 .1 A3coror,AkkA 

in cLIALL3 4'4 not. 

• A 	etc. 	2:2-1 -  

1)8.56 	\AU 'MASS" -  7_1_ i -r... 7. 

gel'; 82 We,404441r-k-VI4/  

tre_yratiti.41.44.c...1-co 	vyi.n..-v‘f:X...1 

, 

, 

, 

1263 



/er,e,(2 :7/461-d' 

S. 
 

41 

 

/'/c
/ fl g 

C
4

4
4
,
  fr)rt e-c2 £2a 

	 9
1 4'd 

747 7. e  ' 6.  / 47- 0
 

0
6
8

.y. 
7
0
0
0
 

C
044

4'71 	
I  pa 

H
a

sizr 
03/18/2014 

F
iR

S
T

-C
L

A
S

S
 M

A
IL

 

Z
IP

 89701 
01101260")121 

6
/e

V
 	

A
L

 

9
> 	

)
2

 W
A

tt i  3
/id

 7
4
0
7
 

/e
tv

 A
s
e

, Z
ia 8 W

S -5-
-//6 

I 



Thi\OR 

(* re."-4 	eseruicekk Ikermay.%v4"*159.1.(03 
Yt..N\-C 	_ 	(bal.. 7.600 

e 	5,kosvON-N_ 	■A.0 4. 11:10/__ 

(A-  9P 	
6;ititalker r rn 

21/ 
Electronically Filed 

03/24/2014 02:29:47 PM 

CLERK OF THE COURT 

e_ous,le 

CIC.cgaleNkiA r  

tegAratti. SCLIA itktilkAaNN_Sti f  

OkAlcateff 	 OD 14,Y1153 

DelL Yles. UL 

=5iArri_ cmarsi_e_ LdOn4tys._AcAxerYt. t 
Cnrc-e_r—k-havN.4•1 CANNA-Mr 

cY\tz ic- ite_ oC- 

Y1.01-1c 	knayelak 	 ?c,k .14inher1  GrayirttitV kkerry‘cor,.5t.c..; t  

a eecA o i\AL 5uorevv8e.- ULLA-  AuciAn_ craw.. brtLex- aeh/i 
atcgoen:,ZwA '`Pa-A ■or.. 61- LOta 	4iXe Cortia. 1  eyAtevii tv. ASAP_ aSamm, 

ic on_Riccuank  L6 LO 	_ 

et.tutiei 	tia4kN acattek 	'LOA, 

Re54 VP'eCir -13-‘.‘1.‘ ,  5 LacamAect, 

0,e.rma.vLc%c_z kr17714.0 
E 	010%Chet  e rn c..) 

10100 14.1- 40 >i)4310 

01 41 Alit4 

031010  

1265 



d i
! 1

1 Il
f 1

11
 1 

11
 1 

fil
lip

, 
if 1

1 	
M

I(
 1

11.1'
1'1 1

 11
11

11
,1 1

0 	
0

1 	
0

44
  T

 I
 	

=
E

l 

V- ukA
k.

 V
01

)12
` 

09
 1

1 
—

5-
S

iV
;I,

 
n
\k

i  c
9T

-)
6c

1 
c
2

1
7

--
) 

	

_
A

i%
 	

J
.-

Q
t-v

u
 -

, 1
01

--e
i 

O
rL

 

	

A-T
-T 9

-,-)
  -

12 %
P o

 V
la 

71
 /4

 W
i 	

LA
 C

.••
 

 

'5
: 	

\A
a
 

41
,S

L. 
 

cx
pu

w
, 

-y0
Q

9 .
31 	

'D
'T

 
a 

Il
l '1

2,9
 q

.3
11

1tI
CI

  A.
,s

‘  '
cy

V
ve

ro
l.
  Yt

 



1267 



Electronically Filed 
03/24/2014 02:30:36 PM 

ribrirt 	if2E‘ Vier refoyirr_, 
(/-Pf Ktinert aukAes-.tau. LA RD 
altr1 c.1p t '7 00 

vu.) Itc1-1B7- 
evA 	? rt, 

CifIr_t V_ C._e_non.kli t  NAgs.tcrAra_ 

rA-A .c ey.t 

taw., 

 

T.AbArrat baccL, kan.r&,". r  iNe44%%ea,A 
elLIINAta. CebreerA:tiv%ai Lfe_w_letan 

OtS_VCSYVie:rA. 

C_O_Se_ 	etiLirfertitS 

tuft, Ara, 

Or v,exaca.oy, tki:speiar.a. 

CLERK OF THE COURT 

6Zei a-Rg4"  Grace& 	Prerve‘cric:t 
pro 

164cektern. EN_ Griersitar4r. Ckerikr-
0A.k.V._ Mu:Um:ad titthr Eta CAtAr-V 

7-0 0 	PrUt_r Tklmi. 

r 	cisctiSe.. 1.16 

Tke_ cilaeue_ 	 Lr Greynt o_ryttL 	 err, ,W1.1  _ 

l'‘02.0.184 	 ft4e-e W r&fer-c5 	oir One_ Cillaut_ evik-MtA cAs.12- 1, (-0 tvkattria- 

varic3tdre-WeridyNk-alac eleCiliThrT ttccne44 	cc L c,sr 

re_corri 	cuirea__ 

clawf. BPANotakt  'Mgt 

1268 



Geesnext 	ikr_r_martv.lt 	tnetrAut cite. 	r 	 k-rn 

ELP 	CLO 	 4/1.41 -fs 	 ol- V.Acur.341  -wick (  

eyka_carrerJr CeVt 	Camajmn *YVA- cr__ 16- ClkatlaA" cxy,r1-4-  C1 —  

eirt 	ikeerord. ay% tfeat taut der...a -I/NI 	11,‘ kkva_ Yrarirtketlin_ 

a - 	C.p_A-er 	Ularost 	class 

ert-Faiii awl adare.,..d _as Coacliz .: 

	

....5keUCY• 	LOCAIS .1 k rick Mar 

.7-DD Les.ci's Ace_ 

Po. bzpi... 

Lz2s. Uer.ice- 1 - Au cletts-;- --z—u-c_ 

clakeal +6\c. 	dzi at-  TharciNt. =wk. 	Athweer-Ak=liffeizip_ce4  
Gt-e. fAv ervv.aset% 

1269 



A STA 

Electronically Filed 
03/2712014 10:00:05 AM 

CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

STATE OF NEVADA, 

Plaintiff(s), 

VS. 

GREGORY S. HERMANSKI aka ROBERT J. 
DAY, 

Defendant(s), 

Case No: 00C167783 
Dept No: VI 

CASE APPEAL STATEMENT 

1. Appellant(s): Gregory Scott Hermanski 

2. Judge: Elissa Cadish 

3. Appellant(s): Gregory Scott Hermanski 

Counsel: 

Gregory Scott Hermanski P69140 
P.O. Box 7000 
Carson City, NV 89702 

4. Respondent: The State of Nevada 

Counsel: 

Steven B. Wolfson, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89101 
(702)671-2700 

5. Respondent's Attorney Licensed in Nevada: Yes 

6. Appellant Represented by Appointed Counsel In District Court: Yes 
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7. Appellant Represented by Appointed Counsel On Appeal: N/A 

8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A 

9. Date Commenced in District Court: June 8, 2000 

10. Brief Description of the Nature of the Action: Criminal 

Type of Judgment or Order Being Appealed: Writ of Habeas Corpus 

11. Previous Appeal: Yes 

Supreme Court Docket Number(s): 38028, 41405, 47011, 47963, 55718, 58688, 58871, 

6495 1 

12. Child Custody or Visitation: N/A 

Dated This 27 day of March 2014. 

Steven D. Grierson, Clerk of the Court 

Teodora Jones, Deputy Clerk 
200 Lewis Ave 
PO Box 551601 

Las Vegas, Nevada 89155-1601 
(702) 671-0512 
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DATED this 27th day of March, 2014. 
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CLERK OF THE COURT 

4 

5 

6 

 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

7 THE STATE OF NEVADA VS 
	

CASE NO: 00C167783 

8 GREGORY S HERMANSKI 
	

DEPARTMENT 6 

CRIMINAL ORDER TO STATISTICALLY CLOSE CASE 

Upon review of this matter and good cause appearing, 

IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to 

statistically close this case for the following reason: 

DISPOSITIONS:  
▪ Nolle Prosequi (before trial) 
E] 	Dismissed (after diversion) 
• Dismissed (before trial) 
17 	Guilty Plea with Sentence (before trial) 
Li 	Transferred (before/during trial) 
LI 	Bench (Non-Jury) Trial 

El 	Dismissed (during trial) 
El 	Acquittal 
CI 	Guilty Plea with Sentence (during trial) 
▪ Conviction 

• Jury Trial 
El 	Dismissed (during trial) 
O Acquittal 
D Guilty Plea with Sentence (during trial) 
111 	Conviction 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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ORDR 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
SANDRA K. DIGIACOMO 
Chief Deputy District Attorney 
Nevada Bar #6204 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

CLERK OF OF THE COURT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STA'I'E OF NEVADA, 

Plaintiff, 	 CASE NO: 	00C167783 -vs- 

GREGORY HERMANSKI, #1679345 
	DEPT NO: 	VI 

Defendant. 

ORDER DENYING DEFENDANT'S MOTION TO VACATE HABITUAL FELON 
ADJUDICATION AND SENTENCE 

DATE OF HEARING: March 19, 2014 
TIME OF HEARING: 8:30 A.M. 

Electronically Filed 
03/31/2014 10:29:23 AM 

I 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 	THIS MATTER having come on for hearing before the above entitled Court on the 

19 19th day of March, 2014, the Defendant not being present, IN PROPER PERSON, the 

T 20 Plaintiff being represented by STEVEN B. WOLF SON, District Attorney, through SANDRA 
■)- 

21 K. DIGIACOIVIO, Chief Deputy District Attorney, and the Court without argument, based on 

N 
22 the pleadings and good cause appearing therefor, 

/// 

WA2000F1069‘78100F06978-ORDR-(1-1ERMANSKI GREGORY)-002.DOCX 
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STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #004565 

BY 
IGIACOMO 

uty District Attorney 
-ada Bar #6204 

GREGORY SCOTT HERMANSK1, #69140 
NORTHERN NEVADA CORRECTIONAL CENTER 
P.O. BOX 7000 
CARSON CITY NV, 897Q 

77unen.ez 
Secretary for the lAstrict Attorney'j„Wfice 

1 	Court advised sentenced imposed was not an illegal sentence, noted case had been 

2 previously examined by this Court and the Supreme Court and ORDERED, motion DENIED. 

3 	DA I 	ED this  i;q-C  day of March, 2014. 

4 

5 
DISTRICT Jurr6t 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 3 1)51-'  day of 

March, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

cmj/L3 

2 
W:\2000F1069178\00F06978-ORDR-({ERMANSKI 	GREOORY)-002.DOCX 
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CLERK OF THE COURT 

1 FCL 
STEVEN B. WOLFSON 

2 Clark County District Attorney 
Nevada Bar #001565 

3 GWYNNETH SMITH 
Deputy District Attorney 

4 Nevada Bar #13021 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 

7 
	

DISTRICT COURT 

8 
	 CLARK COUNTY, NEVADA 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

-- 23 

24 

25 

26 

27 

28 

THE STATE OF NEVADA, 

Plaintiff, 

CASE NO: 	00C167783 

GREGORY SCOTT HERMANSKI, 	 DEPT NO: 	VI 
aka Robert James Day, #16979345 

Defendant. 

FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND ORDER 

DATE OF HEARING: 2/26/14 
TIlvIE OF HEARING: 8:30 AM 

THIS CAUSE having come on for hearing before the Honorable F. 	F. CADISH, 

District Judge, on the 26th day of February, 2014, the Petitioner not being present, 

PROCEEDING IN FORMA PAUPER'S, the Respondent being represented by STEVEN B. 

WOLF SON, Clark County District Attorney, by and through GWYNNETH SMITH, Deputy 

District Attorney, and the Court having considered the matter, including briefs, transcripts, no 

arguments of counsel, and documents on file herein, now therefore, the Court makes the 

following findings of fact and conclusions of law: 

FINDINGS OF FACT 

1. 	On December 7, 2000, Gregory Scott Hermanski, aka Robert James Day, (hereinafter 

"Defendant") was charged by way of Information with one (1) count of Robbery with Use of 

W:120001,4069178100F06978-ORDR4IERMANSKI_GREGORY)-001.1:10CX 
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a Deadly Weapon (Felony — NRS 200.380, 193.165), and one (1) count of Burglary while in 

2 Possession of a Deadly Weapon (NRS — Felony 205.060). On February 21, 2001, the State 

3 
	

filed a Motion to Amend Information to include notice of its intent to seek treatment of 

4 Defendant as a Habitual Criminal pursuant to NRS 207,010. The Amended Information was 

5 
	

filed in open court the same day. 

6 2. 	Defendant's jury trial commenced on March 13, 2001. On March 15, 2001, the jury 

7 
	returned a verdict of guilty as to both counts. 

8 3. 	On March 20, 2001, the State filed a Notice of Motion to file Second Amended 

9 Information. The State's Second Amended Information was filed on March 26, 2001, adding 

10 
	an additional prior felony conviction and modifying the language in the State's habitual 

11 
	offender notice. 

12 4. 	On May 9, 2001, Defendant was adjudged guilty of the counts contained in the 

13 Information and sentenced as a habitual offender as to both counts to a minimum of one 

14 hundred twenty (120) months and a maximum of three hundred (300) months incarceration. 

15 Defendant was given 382 days credit for time served. The Judgment of Conviction was filed 

16 on May 18,2001. 

17 5. 	On June 8, 2001, Defendant filed a Notice of Appeal from his Judgment of Conviction 

18 (docket no. 38028). On November 15, 2001, the Nevada Supreme Court affirmed Defendant's 

19 
	conviction but remanded Defendant's case for the district court to correct errors in the 

20 Judgment of Conviction. Defendant's Request for Rehearing was denied on March 27, 2002. 

21 
	

Remittitur issued on April 11, 2002. 

22 6. 	On July 19, 2002, Defendant filed a Motion for New Trial and a Motion to Vacate 

23 
	

Sentence as a Habitual Criminal. On August 28, 2002, Defendant filed a Motion to Dismiss 

24 Pursuant to Habitual Criminal Statute. Defendant then filed additional Motions for New Trial 

25 
	on August 30, 2002 and October 1, 2002. On October 2, 2002, the State filed an Opposition to 

26 Defendant's Motion to Vacate Sentence as a Habitual Criminal and an Opposition to 

27 Defendant's Motion for New Trial. 

28 

2 
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1 	7. 	While these motions were still pending, the court was informed that Defendant's birth 

name was Gregory Hermanski. Therefore, on December 4, 2002, the court vacated 

Defendant's sentence for a new sentencing hearing. That same day, the court denied 

Defendant's Motion for New Trial, granted Defendant's Motion to Vacate Sentence as a 

Habitual Criminal, and dismissed Defendant's Motion to Dismiss Pursuant to Habitual 

Criminal Statute as moot. 

8. On December 26, 2002, the State filed a Notice of Intent to Seek Habitual Treatment 

pursuant to NRS 207.012, including Defendant's proper name and complete criminal history. 

On April 30, 2003, the court adjudicated Defendant a violent habitual criminal and sentenced 

him as follows: Count 1 -- LIFE in the Nevada Department of Corrections WITHOUT the 

Possibility of Parole; Count 2 -- LIFE in the Nevada Department of Corrections WITH.

the Possibility of Parole; Count 2 to run CONCURRENT with Count 1. Defendant was given 

no credit for time served. An Amended Judgment of Conviction was filed on May 16, 2003. 

9. On May 22, 2003, Defendant filed a Notice of Appeal from the Amended Judgment of 

Conviction. (docket no. 41405). On July 1, 2004, the Nevada Supreme Court affirmed 

Defendant's conviction. Remittitur issued on July 27, 2004. 

10. On July 13, 2005, Defendant filed a Petition for Writ of Habeas Corpus (Post-

Conviction). The State's Opposition was filed on September 20, 2005. On October 24, 2005, 

the court ordered a supplemental response from the State regarding Defendant's Ground 3 of 

his Petition which alleged ineffective assistance of counsel at his re-sentencing under his true 

birth name. The State filed its Supplemental Response on December 8, 2005. On February 3, 

2006, the court denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). The 

Findings of Fact, Conclusions of Law and Order was filed on March 3, 2006. 

11. On March 27, 2006, Defendant filed a Notice of Appeal from the court's denial of his 

Post-Conviction Petition for Writ of Habeas Corpus (docket no. 47011). On July 13, 2006, 

the Nevada Supreme Court affirmed the court's denial of Defendant's Petition, but remanded 

the case for the sole purpose of correcting a clerical error in the Amended Judgment of 

3 

W:12000F\069178100F06978-ORDR-(FERMANSKI_GREGORY)-001.DOCX 
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Conviction, so that it was clear that Defendant was adjudicated a habitual offender pursuant to 

NRS 207.012 for both the robbery and burglary counts. Remittitur issued on August 8, 2006. 

12. Pursuant to the Supreme Court's Order, a Second Amended Judgment of Conviction 

was filed on July 27, 2006. 

13. On August 28, 2006, Defendant filed a Notice of Appeal from the Second Amended 

Judgment of Conviction and the District Court's Order denying his Motion to Stay Proceedings 

and Motion for Appointment of Counsel (docket no. 47963). On October 3, 2006, the Nevada 

Supreme Court dismissed Defendant's appeal. Remittitur issued on October , 31, 2006. 

14. On December 16, 2013, Defendant filed the instant Petition for Writ of Habeas Corpus 

(Post-Conviction). Defendant filed a "First Amended" Petition for Writ of Habeas Corpus on 

January 13,2014. On January 17, 2014, Defendant filed a "Petitioner's Statement of Cause for 

Delay" to support his Petition and First Amended Petition. The State filed its Response and 

Motion to Dismiss on January 31, 2014. Defendant filed an Opposition to the State's Response 

and Motion to Dismiss on February 19, 2014. As Defendant had raised new arguments in his 

Opposition, the State filed a Response to Defendant's New Claims on February 21, 2014. 

15. On February 4, 2014, Defendant filed a Renewed Motion to Extend Prison Copy Work 

Limit. The State, by and through the Attorney General's Office, filed its Opposition to 

Renewed Motion to Extend Prison Copyvvork Limit on February 21, 2014. 

16. On February 5, 2014, Defendant filed a Motion for Reconsideration, challenging the 

court's January 24, 2014, Order Denying Defendant's Motion to correct Illegal Sentence. The 

State tiled its Opposition on February 20, 2014. 

17. On February 26, 2014, this Court made the following findings on Defendant's pending 

motions. 

18. Defendant's Motion for Reconsideration is hereby DENIED. 

19. Defendant's Petition for Writ of Habeas Corpus is time-barred. Remittitur issued from 

the affirmance of Defendant's Second Amended Judgment of Conviction on August 8, 2006. 

On February 26, 2014, Senior Deputy Attorney General Dennis Wilson was present in court on behalf of the Attorney 
General's Office to address this Motion. The Order Denying Defendant's Renewed Motion to Extend Prison Copywork 
Limit is forthcoming in a separate document to be prepared by the Attorney General. 

4 
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I 
	

As such, Defendant had until August 8, 2007, to file a timely post-conviction petition. 

2 Defendant's instant Petition was filed on December 16, 2013, more than five years beyond the 

	

3 
	one-year limit. 

	

4 
	

20. 	Defendant's Petition is successive, representing his second attempt at post-conviction 

	

5 
	relief 

6 21. The State has pled laches under NRS 34.800 and Defendant has not overcome the 

	

7 
	statutory presumption that his delay of more than five (5) years in filing the instant Petition 

	

8 
	

has prejudiced the State. 

	

9 
	

22. Defendant has failed to demonstrate good cause to overcome the procedural bars. 

	

10 
	

23. 	The district court did not exceed its jurisdiction when it entered a Second Amended 

	

11 
	

Judgment of Conviction pursuant to the Nevada Supreme Court's order of July 13, 2006. The 

	

12 
	

district court retained jurisdiction over Defendant's case to the extent necessary to correct 

	

13 
	clerical errors. 

	

14 
	

24. 	Defendant's claim of ineffective assistance of counsel, alleging that Paul Wornmer 

	

15 
	suffered from diminished capacity, is barred by the law of the case and is further without merit. 

	

16 
	

Defendant had previously raised several specific claims of counsel's ineffectiveness and the 

17 Nevada Supreme Court affirmed the district court's denial of these claims. Defendant's new 

	

18 
	allegations are insufficient to supplant the law of the case and do not constitute good cause. 

	

19 
	

25. 	Defendant was not entitled to the assistance of counsel in his prior post-conviction 

20 proceedings. The claim that he was not appointed counsel and that he was unfamiliar with 

	

21 
	post-conviction proceedings is not an impediment external to the defense sufficient to 

	

22 
	constitute good cause for the filing of a successive petition. 

	

23 
	

26. 	Defendant's claim of actual innocence is belied by the record and insufficient to 

	

24 
	

demonstrate that it is more likely than not that no reasonable juror would have convicted him 

	

25 
	

in light of his new evidence. 

	

26 
	

27. Defendant has failed to demonstrate that there is new constitutional law governing his 

	

27 
	case and creating good cause to reach the merits of his untimely Petition. 

28 

5 
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28. As Defendant's Petition is time-barred and successive without good cause shown, the 

2 	State's Motion to Dismiss is granted. 

3 	29. Defendant has failed to make a nonfrivolous showing for relief and is not entitled to the 

4 	assistance of counsel. 

5 	30. 	As Defendant's Petition is untimely, successive and barred by statutory ladies, 

Defendant is not entitled to an evidentiary hearing on the matter. 
CONCLUSIONS OF LAW 

1 	The mandatory provisions of MRS 34.726 state: 

1. 	Unless there is good cause shown for delay, a petition that 
challenges the validity of a judgment or sentence must be filed 
within 1 year after entry of the judgment of conviction or, if an 
appeal has been taken from the judgment, within 1 year after the 
supreme court issues its remittitur. For the purposes of this 
subsection, good cause for delay exists if the petitioner 
demonstrates to the satisfaction of the court: 

(a) That the delay is not the fault of the petitioner; and 
(b) That dismissal of the petition as untimely will 

unduly prejudice the petitioner. . . 

NRS 34.726(1). 

2. 	The Nevada Supreme Court has justified the one-year rule with regard to the 

filing of post-conviction petitions in Colley v. State,  105 Nev. 235, 773 P.2d 1229 (1989), 

when it upheld a district court's dismissal of a petition based on MRS 34.726(1). The Court 

reasoned that: 

At some point, we must give finality to criminal cases. Darnell v.  
State,  98 Nev. 518, 521, 654 P.2d 1009, 1011 (1982). Should we 
allow Colley's post-conviction relief proceeding to go forward, we 
would encoura

rp
ge offenders to file groundless petitions for federal 

habeas co us relief, secure in the knowledge that a petition for 
post-conviction 
This 	

remained indefinitely available to them. 
his situation would _prejudice both the accused and the State since 

the interest of both the petitioner and the government are best 

served if post-conviction claims are raised while the evidence is 
27 	 still fresh. 

28 	Id. at 236, 773 P.2d at 1230. 
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I 
3. Furthermore, the one-year time bar is strictly construed and enforced. In 

Gonzales v. State,  118 Nev. 590, 53 P3d 901 (2002), the Nevada Supreme Court rejected a 

habeas petition that was filed two (2) days late. The Court reiterated that the "clear and 

unambiguous" provisions of NRS 34.726(1) mandate dismissal absent a showing of "good 

cause" for the delay in filing. Id. at 593, 53 P.3d at 902, 

4. NRS 34.810(2) reads: 

A second or successive petition must be dismissed if the judge or justice 
determines that it fails to allege new or different grounds for relief and that 
the prior determination was on the merits or, if new and different grounds 
are alleged, the judge or justice finds that the failure of the petitioner to assert 
those grounds in a prior petition constituted an abuse of the writ. 

(Emphasis added). Second or successive petitions are petitions that either fail to allege new or 

different grounds for relief and the grounds have already been decided on the merits or that 

allege new or different grounds but a judge or justice finds that the petitioner's failure to assert 

those grounds in a prior petition would constitute an abuse of the writ. Second or successive 

petitions will only be decided on the merits if the petitioner can show good cause and prejudice. 

NRS 34.810(3); Lozada v. State,  110 Nev. 349, 358, 871 P.2d 944, 950 (1994). 

4. In Lozada,  the Nevada Supreme Court stated: "Without such limitations on the 

availability of post-conviction remedies, prisoners could petition for relief in perpetuity and 

thus abuse post-conviction remedies. 110 Nev. at 358, 871 P.2d at 950. In addition, meritless, 

successive and untimely petitions clog the court system and undermine the fmality of 

convictions." Id. The Nevada Supreme Court recognizes that "[u]nlike initial petitions which 

certainly require a careful review of the record, successive petitions may be dismissed based 

solely on the face of the petition." Ford v. Warden,  111 Nev. 872, 882, 901 P.2d 123, 129 

(1995). In other words, if the claim or allegation was previously available with reasonable 

diligence, it is an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 

499 U.S. 467, 497-498 (1991). 

7 
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5. NRS 34.800 creates a rebuttable presumption of prejudice to the State if "[a] period 

exceeding five years [elapses] between the filing of a judgment of conviction, an order 

imposing a sentence of imprisonment or a decision on direct appeal of a judgment of 

conviction and the filing of a petition challenging the validity of a judgment of conviction..." 

The Nevada Supreme Court observed in Groesbeck v. Warden,  "[P]etitions that are filed many 

years after conviction are an unreasonable burden on the criminal justice system. The 

necessity for a workable system dictates that there must exist a time when a criminal conviCtion 

is final." 100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the statute requires 

the State plead 'aches in its motion to dismiss the petition. NRS 34.800(2). 

6. The Nevada Supreme Court has specifically found that the district court has a duty to 

consider whether the procedural bars apply to a post-conviction petition and may not arbitrarily 

disregard them. In State v. Dist. Court  (Riker), 121 Nev. 225, 112 P.3d 1070 (2005), the Court 

held that "[a]pplication of the statutory procedural default rules to post-conviction habeas 

petitions is mandatory," and "cannot be ignored when properly raised by the State." Id. at 231, 

233, 112 P.3d at 1074, 1075. There, the Court reversed the district court's decision not to bar 

the defendant's untimely and successive petition: 

Given the untimely and successive nature of [defendant's] petition, the 
district court had a duty imposed by law to consider whether any or all of 
[defendant's] claims were barred under NRS 34.726, NRS 34.810, NRS 
34.800, or by the law of the case . . . [and] the court's failure to make this 
determination here constituted an arbitrary and unreasonable exercise of 
discretion. 

Id. at 234, 112 P.3d at 1076 (emphasis added). The Court justified this holding by noting that 

"[t]he necessity for a workable system dictates that there must exist a time when a criminal 

conviction is final." Id. at 231, 112 P.3d 1074 (citation omitted); see also State v. Haberstroh, 

119 Nev. 173, 180-81, 69 P.3d 676, 681-82 (2003) (wherein the Nevada Supreme Court held 

that parties cannot stipulate to waive, ignore or disregard the mandatory procedural default 

rules nor can they empower a court to disregard them). A defendant's petition will not be 

considered on the merits if it is subject to the procedural bars and no good cause is shown. Id. 

8 
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7. To show good cause for delay under NRS 34.726(1) or the filing of a successive petition 

under NRS 34.810, a petitioner must demonstrate the following: 1) "[t]hat the delay is not the 

fault of the petitioner" and 2) that the petitioner will be "unduly prejudice[d]" if the petition is 

dismissed as untimely. Under the first requirement, "a petitioner must show that an 

impediment external to the defense prevented him or her from complying with the state 

procedural default rules," Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) 

(citing Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v . State, 

110 Nev. 349, 353, 871 P,2d 944, 946 (1994); Passanisi v. Director, Dep't Prisons, 105 Nev. 

63, 66, 769 P.2d 72, 74 (1989). "An impediment external to the defense may be demonstrated 

by a showing 'that the factual or legal basis for a claim was not reasonably available to counsel, 

or that some interference by officials, made compliance impracticable."' Id. (quoting Murray 

v. Carrier, 477 U.S. 478, 488, 106 S. Ct. 2639 (1986) (citations and quotations omitted)). Any 

delay in filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a). 

8. Once a petitioner has established cause to excuse the untimely filing of a petition, he 

must show actual prejudice resulting from the errors of which he complains, i.e., "a petitioner 

must show that errors in the proceedings underlying the judgment worked to the petitioner's 

actual and substantial disadvantage." State v. Huebler, 128 Nev. 	275 P.3d 91, 94-95 (2012) 

(citing Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 716 (1993)). 

9. A proper petition for post-conviction relief must set forth specific factual allegations. 

NRS 34.735(6) states, in pertinent part: 

[Petitioner] must allege specific facts supporting the claims in the 
petition [he] file[s] seeking relief from any conviction or sentence. 
Failure to raise specific facts rather than just conclusions may 
cause [the] petition to be dismissed. 

See also Hargrove v. State, 100 Nev. 498, 502-03, 686 P.2d 222, 225 (1984) (holding that bare 

or naked allegations are insufficient to entitle a defendant to post-conviction relief). 

10. Under the law of the case doctrine, issues previously decided on direct appeal may not 

be reargued in a habeas petition. Pellegrini v. State, 117 Nev, 860, 34 P.3d 519 (2001) (citing 

MeNelton v. State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). "The law of a first 
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1 
	appeal is law of the case on all subsequent appeals in which the facts are substantially the 

	

2 
	same." Hall v. State.  91 Nev. 314, 315, 535 P.2d 797, 798 (1975) (quoting Walker v. State,  85 

	

3 
	

Nev. 337, 343, 455 P,2d 34, 38 (1969)). "The doctrine of the law of the case cannot be avoided 

4 by a more detailed and precisely focused argument subsequently made after reflection upon 

	

5 
	

the previous proceedings." Hall,  91 Nev. at 316, 535 P.2d at 799. 

	

6 
	

11. 	Generally, once a defendant files a notice of appeal with the Nevada Supreme Court, 

	

7 
	

this divests the district court of jurisdiction to hear the matter until remittitur issues. See 

	

8 
	Buffington v. State,  110 Nev. 124, 126, 868 P.2d 643, 644 (1994). However, pursuant to NRS 

	

9 
	

176.565, "Clerical mistakes in judgments, orders or other parts of the record and errors in the 

10 record arising from oversight or omission may be corrected by the court at any time and after 

	

11 
	such notice, if any, as the court orders." 

	

12 
	

12. 	A defendant's unfamiliarity with the habeas process is not an impediment external to 

	

13 
	

the defense and therefore cannot constitute good cause. See Phelps v. Director of Prisons,  104 

14 Nev. 656, 764 P.2d 1303 (1988) (holding that defendant's mental handicap was insufficient to 

	

15 
	create good cause for untimely filing). 

	

16 
	

13. 	A defendant is entitled to the effective assistance of counsel only where the appointment 

	

17 
	of counsel is statutorily mandated. Crump v. Warden, Nevada State Prison,  113 Nev. 293, 303, 

	

18 
	n.5 934 P.2d 247, 253 n.5 (1997). Where a defendant does not have the right to counsel, he 

	

19 
	may not seek relief because discretionarily appointed counsel was ineffective. 

	

20 
	

14. 	Furthermore, Martinez v. Ryan,  566 U.S. 1, 	132 S. Ct. 1309, 1320 (2012), applies 

	

21 
	only in federal court as an equitable exception in the federal habeas context and has no 

	

22 
	application to state habeas proceedings. The Martinez  Court had before it the question of 

	

23 
	whether there is a constitutional right to effective assistance of post-conviction counsel, but 

	

24 
	specifically declined to answer that question, opting instead to hold that "ineffective assistance 

	

25 
	

in an initial-review collateral proceeding on a claim of ineffective assistance at trial may 

	

26 
	provide cause for a procedural default in a federal habeas proceeding." Martinez,  132 S. Ct. 

	

27 
	at 1315. It bears highlighting that the U.S. Supreme Court did not do two things germane to 

	

28 
	

Nevada's state habeas procedures: 1) the Supreme Court did not create a constitutional right 

10 
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1 
	

to post-conviction counsel—and therefore the right to the appointment and effective assistance 

2 
	of that counsel 	and 2) it did not apply this rule in the context of state habeas litigation: 

This is but one of the differences between a constitutional ruling and the 
equitable ruling of this case. A constitutional ruling would provide defendants 
a freestanding constitutional claim to raise; it would require the appointment of 
counsel in initial-review collateral proceedings; it would impose the same 
system of appointing counsel in every State; and it would require a reversal in 
all state collateral cases on direct review from state courts if the States' system 
of appointing counsel did not conform to the constitutional rule. 

Id. at 1319. 

15. In Calderon v. Thompson,  523 U.S. 538, 560, 118 S. Ct. 1489, 1503 (1998), the U.S. 

Supreme Court held that in order for a defendant to obtain a reversal of his conviction based 

on a claim of actual innocence, he must prove that "'it is more likely than not that no reasonable 

juror would have convicted him in light of the new evidence' presented in habeas proceedings" 

(quoting Sehlup v. Delo,  513 U.S. 298, 327, 115 S. Ct. 851, 867 (1995)). 

16. In Coleman v. Thompson,  501 U.S. 722, 111 S. Ct. 2546 (1991), the United States Supreme 

Court ruled that the Sixth Amendment provides no right to counsel in post-conviction 

proceedings. In McKague v. Warden,  112 Nev. 159, 912 P.2d 255 (1996), the Nevada 

Supreme Court similarly observed that "[t]he Nevada Constitution...does not guarantee a right 

to counsel in post-conviction proceedings, as we interpret the Nevada Constitution's right to 

counsel provision as being coextensive with the Sixth Amendment to the United States 

Constitution." 

17.NRS 34.750 provides, in pertinent part: 

A petition may allege that the Defendant is unable to pay the costs 
of theproceedings or employ counsel. If the court is satisfied that 
the allegation of mdigency is true and the petition is not dismissed 
summarily, the court may appoint counsel at the time the court 
orders the filing of an answer and a return. In making its 
determination, the court may consider whether: 

(a) The issues are difficult; 
(b) The Defendant is unable to comprehend the 
proceedings; or 
(c) Counsel is necessary to proceed with discovery. 

11 
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The Nevada Supreme Court has observed that a petitioner "must show that the requested 

review is not frivolous before he may have an attorney appointed." Peterson v. Warden, 87 

Nev. 134, 136, 483 P.2d 204, 205 (1971) (citing former statute NRS 177,345(2)). 

I 8. NRS 34.770 determines when a defendant is entitled to an evidentiary hearing. It reads: 

1. The judge or justice, upon review of the return, answer and 
all supporting documents which are filed, shall determine whether 
an evidentiary hearing is required. A petitioner must not be 
discharged or committed to the custody of a person other than the 
respondent unless an evidentiary hearing is held. 
2. If the judge or justice determines that the petitioner is not 
entitled to relief and an evidentiary hearing is not required, he shall 
dismiss the petition without a hearing. 
3. If the judge or justice determines that an evidentiary 
hearing is required, he shall grant the writ and shall set a date for 
the hearing. 

The Nevada Supreme Court has held that if a petition can be resolved without expanding the 

record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev. 1328, 885 P.2d 

603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A defendant is 

entitled to an evidentiary hearing if his petition is supported by specific factual allegations, 

which, if true, would entitle him to relief unless the factual allegations are repelled by the 

record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; See also Hargrove v. State, 100 Nev. 

498, 503, 686 P.2d 222, 225 (1984) (1984) (holding that "[a] defendant seeking post-

conviction relief is not entitled to an evidentiary hearing on factual allegations belied or 

repelled by the record"). "A claim is 'belied' when it is contradicted or proven to be false by 

the record as it existed at the time the claim was made." Mann, 118 Nev. at 354, 46 P.3d at 

1230 (2002). 

/// 

/1/ 

/II 

/// 
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/// 
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4 

ORDER 

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief 

shall be, and it is, hereby denied. 

DATED this  d- 7  day of March, 2014. 

It614 
7 

8 

9 

10 

11 

12 

13 

14 	 CERTIFICATE OF SERVICE  

15 	I certify that on the / 54-   day of NO U,  2014, I mailed a copy of the foregoing 

16 	proposed Findings of Fact, Conclusions of Law, and Order to: 

17 

18 

19 

20 

21 	 BY 

22 

23 

24 

25 

26 

27 

28 
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DISTRICT COIJRT 
	CLERK OF THE COURT 

3 
	

CLARK COUNTY, NEVADA 
4 

5 GREGORY S. HERMANSK1, 

Petitioner, 	
Case No: 00C167783 

7 	
VS. 
	 Dept No: VI 

9 

THE STATE OF NEVADA, 

Respondent, 

NOTICE OF ENTRY OF FINDINGS OF 
FACT, CONCLUSIONS OF LAW AND 

ORDER 
10 

11 	PLEASE TAKE NOTICE that on April 1, 2014, the court entered a decision or order in this matter, a 

12 	true and correct, copy of which is attached to this notice. 

I 3 	You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you 

14 
	must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is 

mailed to you. This notice was mailed on April 7, 2014. 
IS 

STEVEN a GRIERSON, CLERK OF THE COURT 
16 

17 

18 

19 

20 

Heather Ungenna.nn, Deputy Clerk 

CERTIFICA 	lt OF MAILING  

I hereby certify that on this 7 day of April 2014,  I placed a copy of this Notice of Entry in: 

21 	The bin(s) located in the Regional Justice Center or 
Clark County District Attorney's Office 

22 	 Attorney General's Office — Appellate Division- 

El The United States mail addressed as follows: 
Gregory Scott Hermanski ft 69140 
P.O. Box 7000 
Carson City, NV 89702 

Heather Ungermann, Deputy Clerk 

23 

24 
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STEVEN B. WOLFSON 

2 Clark County District Attorney 
Nevada Bar #001565 

3 GWYNNETH SMITH 
Deputy District Attorney 

4 Nevada Bar #13021 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 
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7 
	

DISTRICT COURT 
CLARK CO-UNITY, NEVADA 

9 THE STATE OF NEVADA, 

10 
	

Plaintiff, 

11 
	

CASE NO: 	00C167783 

12 GREGORY SCOTT I-TERMANSKI, 	 DEPT NO: 	VI 
aka Robert James Day, #16979345 

13 
Defendant. 

FINDINGS OF FACT, CONCLUSIONS OF 
15 
	

LAW AND ORDER 

16 
	

DATE OF HEARING: 2/26/14 
TIME OF HEARING: 8:30 AM 

17 

18 
	

THIS CAUSE having come on for hearing before the Honorable ELISSA F. CADISH, 

19 District Judge, on the 26th day of February, 2014, the Petitioner not being present, 

20 PROCEEDING IN FORMA PAUPERIS, the Respondent being represented by STEVEN B. 

21 WOLFSON, Clark County District Attorney, by and through GWYNNETH SMITH, Deputy 

22 District Attorney, and the Court having considered the matter, including briefs, transcripts, no 

23 arguments of counsel, and documents on file herein, now therefore, the Court makes the 

Z4 following findings of fact and conclusions of law: 

25 	 FINDINGS OF FACT 
26 

27 1. 	On December 7, 2000, Gregory Scott Hermanski, aka Robert James Day, (hereinafter 

28 "Defendant") was charged by way of Information with one (1) count of Robbery with Use of 

W:12000F\069178100F0697g-ORDR-(HERMANSKI GREGORY)-001.DOCX 
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I 
	

a Deadly Weapon (Felony — NRS 200.380, 193.165), and one (1) count of Burglary while in 

2 Possession of a Deadly Weapon (NRS — Felony 205.060). On February 21, 2001, the State 

	

3 
	

filed a Motion to Amend Information to include notice of its intent to seek treatment of 

4 Defendant as a Habitual Criminal pursuant to NRS 207.010. The Amended Information was 

	

5 
	

filed in open court the same day. 

	

6 
	

2. 	Defendant's jury trial commenced on March 13, 2001. On March 15, 2001, the jury 

	

7 
	returned a verdict of guilty as to both counts, 

	

8 
	

3. 	On March 20, 2001, the State filed a Notice of Motion to file Second Amended 

9 Information. The State's Second Amended Information was filed on March 26.2001, adding 

	

10 
	an additional prior felony conviction and modifying the language in the State's habitual 

	

11 
	offender notice. 

	

12 
	

4. 	On May 9, 2001, Defendant was adjudged guilty of the counts contained in the 

	

13 
	

Information and sentenced as a habitual offender as to both counts to a minimum of one 

14 hundred twenty (120) months and a maximum of three hundred (300) months incarceration. 

15 Defendant was given 382 days credit for time served. The Judgment of Conviction was filed 

16 on May 1L2001, 

	

17 
	

5. 	On June 8, 2001, Defendant filed a Notice of Appeal from his Judgment of Conviction 

18 (docket no. 38028). On November 15, 2001, the Nevada Supreme Court affirmed Defendant's 

	

19 
	conviction but remanded Defendant's case for the district court to correct errors in the 

20 Judgment of Conviction. Defendant's Request for Rehearing was denied on March 27, 2002. 

	

21 
	

Remittitur issued on April 11, 2002. 

	

22 
	

6. 	On July 19, 2002, Defendant filed a Motion for New Trial and a Motion to Vacate 

	

23 
	

Sentence as a Habitual Criminal. On August 28, 2002, Defendant filed a Motion to Dismiss 

24 Pursuant to Habitual Criminal Statute. Defendant then filed additional Motions for New Trial 

	

25 
	on August 30, 2002 and October 1, 2002. On October 2, 2002, the State filed an Opposition to 

26 Defendant's Motion to Vacate Sentence as a Habitual Criminal and an Opposition to 

27 Defendant's Motion for New Trial. 

28 
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7. While these motions were still pending, the court was informed that Defendant's birth 

name was Gregory Her -manski. Therefore, on December 4, 2002, the court vacated 

Defendant's sentence for a new sentencing hearing. That same day, the court denied 

Defendant's Motion for New Trial, granted Defendant's Motion to Vacate Sentence as a 

Habitual Criminal, and dismissed Defendant's Motion to Dismiss Pursuant to Habitual 

Criminal Statute as moot. 

8. On December 26, 2002, the State filed a Notice of Intent to Seek Habitual Treatment 

pursuant to NRS 207.012, including Defendant's proper name and complete criminal history. 

On April 30, 2003, the court adjudicatedDefendant a violent habitual criminal and sentenced 

him as follows: Count 1 -- LIFE in the Nevada Department of Corrections WITHOUT the 

Possibility of Parole; Count 2 — LIFE in the Nevada Department of Corrections WITHOUT 

the Possibility of Parole; Count 2 to run CONCURRENT with Count 1. Defendant was given 

no credit for time served. An Amended Judgment of Conviction was filed on May 16, 2003. 

9. On May 22, 2003, Defendant filed a Notice of Appeal from the Amended Judgment of 

Conviction. (docket no. 41405). On July 1, 2004, the Nevada Supreme Court affirmed 

Defendant's conviction. Remittitur issued on July 27, 2004. 

10. On July 13, 2005, Defendant filed a Petition for Writ of Habeas Corpus (Post-

Conviction). The State's Opposition was filed on September 20, 2005. On October 24, 2005, 

the court ordered a supplemental response from the State regarding Defendant's Ground 3 of 

his Petition which alleged ineffective assistance of counsel at his re-sentencing under his true 

birth name. The State filed its Supplemental Response on December 8, 2005. On February 3, 

2006, the court denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). The 

Findings of Fact, Conclusions of Law and Order was filed on March 3, 2006. 

11. On March 27, 2006, Defendant filed a Notice of Appeal from the court's denial of his 

Post-Conviction Petition for Writ of Habeas Corpus (docket no. 47011). On July 13, 2006, 

the Nevada Supreme Court affirmed the court's denial of Defendant's Petition, but remanded 

the case for the sole purpose of correcting a clerical error in the Amended Judgment of 

3 
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Conviction, so that it was clear that Defendant was adjudicated a habitual offender pursuant to 

NRS 207.012 for both the robbery and burglary counts. Remittitur issued on August g, 2006. 

12, Pursuant to the Supreme Court's Order, a Second Amended Judgment of Conviction 

was filed on July 27, 2006, 

13. On August 28, 2006, Defendant filed a Notice of Appeal from the Second Amended 

Judgment of Conviction and the District Court's Order denying his Motion to .  Stay Proceedings 

and Motion for Appointment of Counsel (docket no. 47963). On October 3, 2006, the Nevada 

Supreme Court dismissed Defendant's appeal. Remittitur issued on October 31, 2006. 

14. On December 16, 2013, Defendant filed the instant Petition for Writ of Habeas Corpus 

(Post-Conviction). Defendant filed a "First Amended" Petition for Writ of Habeas Corpus on 

January 13, 2014. On January 17, 2014, Defendant filed a "Petitioner's Statement of Cause for 

Delay" to support his Petition and First Amended Petition, The State filed its Response and 

Motion to Dismiss on January 31, 2014. Defendant filed an Opposition to the State's Response 

and Motion to Dismiss on February 19, 2014. As Defendant had raised new arguments in his 

.Opposition, the State filed a Response to Defendant's New Claims on February 21, 2014. 

15. On February 4, 2014, Defendant filed a Renewed Motion to Extend Prison Copy Work 

Limit. The State, by and through the Attorney General's Office, filed its Opposition to 

Renewed Motion to Extend Prison Copyvvork Limit on February 21, 2014. 1  

16. On February 5, 2014, Defendant filed a Motion for Reconsideration, challenging the 

court's January 24, 2014, Order Denying Defendant's Motion to correct Illegal Sentence. The 

State filed its Opposition on February 20, 2014. 

17. On February 26, 2014, this Court made the following findings on Defendant's pending 

motions. 

18. Defendant's Motion for Reconsideration is hereby DENIED. 

19. Defendant's Petition for Writ of Habeas Corpus is time-barred. Remittitur issued from 

the affirmance of Defendant's Second Amended Judgment of Conviction on August 8, 2006. 

1  On February 26, 2014, Senior Deputy Attorney General Dennis Wilson was present in court on behalf of the Attorney 
General's Office to address this Motion. The Order Denying Defendant's Renewed Motion to Extend Prison Copywork 
Limit is forthcoming in a separate document to be prepared by the Attorney General. 

4 
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As such, Defendant had until August 8, 2007, to file a timely post-conviction petition. 

	

2 	Defendant's instant Petition was filed on December 16, 2013, more than five years beyond the 

	

3 	one-year limit. 

	

4 	20. 	Defendant's Petition is successive, representing his second attempt at post-conviction 

	

5 	relief 

6 21. The State has pled laches under NRS 34.800 and Defendant has not overcome the 

	

7 
	statutory presumption that his delay of more than five (5) years in filing the instant Petition 

	

8 
	

has prejudiced the State. 

	

9 
	

22. 	Defendant has failed to demonstrate good cause to overcome the procedural bars. 

	

10 
	

23. 	The district court did not exceed its jurisdiction when it entered a Second Amended 

	

11 
	

Judgment of Conviction pursuant to the Nevada Supreme Court's order of July 13, 2006. The 

	

12 
	

district court retained jurisdiction over Defendant's case to the extent necessary to correct 

	

j 3• 	clerical errors. 

	

14 
	

24. 	Defendant's claim of ineffective assistance of counsel, alleging that Paul Wommer 

	

15 
	suffered from diminished capacity, is barred by the law of the case and is further without merit. 

	

16 
	

Defendant had previously raised several specific claims of counsel's ineffectiveness and the 

17 Nevada Supreme Court affirmed the district court's denial of these claims. Defendant's new 

	

18 
	allegations are insufficient to supplant the law of the case and do not constitute good cause. 

	

19 
	

25. 	Defendant was not entitled to the assistance of counsel in his prior post-conviction 

	

20 
	proceedings. The claim that he was not appointed counsel and that he was unfamiliar with 

	

21 
	post-conviction proceedings is not an impediment external to the defense sufficient to 

	

22 
	constitute good cause for the filing of a successive petition. 

	

23 
	

26. 	Defendant's claim of actual innocence is belied by the record and insufficient to 

	

24 
	

demonstrate that it is more likely than not that no reasonable juror would have convicted him 

	

25 
	

in light of his new evidence. 

	

26 
	

27. Defendant has failed to demonstrate that there is new constitutional law governing his 

	

27 
	case and creating good cause to reach the merits of his untimely Petition. 

28 
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1 
	

28. 	As Defendant's Petition is time-barred and successive without good cause shown, the 

2 
	

State's Motion to Dismiss is granted. 

3 
	

29. 	Defendant has failed to make a nonfrivolous showing for relief and is not entitled to the 

4 
	assistance of counsel. 

5 
	

30. 	As Defendant's Petition is untimely, successive and barred by statutory laches, 

6 	Defendant is not entitled to an evidentiary hearing on the matter. 
, CONCLUSIONS OF LAW  

1. 	The mandatory provisions of NRS 34.726 state: 

1. 	Unless there is good cause shown for delay, a petition that 
challenges the validity of a judgment or sentence must be filed 
within 1 year after entry of the judgment of conviction or, if an 
appeal has been taken from the judgment, within 1 year after the 
supreme court issues its remittitur. For the !purposes of this 
subsection, good cause for delay exists if the petitioner 
demonstrates to the satisfaction of the court: 

(a) That the delay is not the fault of the petitioner; and 
(b) That dismissal of the petition as untimely will 

unduly prejudice the petitioner. . . 

NRS 34.726(1). 

2. 	The Nevada Supreme Court has justified the one-year rule with regard to the 

filing of post-conviction petitions in Colley v. State, 105 Nev. 235, 773 P.2d 1229 (1989), 

when it upheld a district court's dismissal of a petition based on NRS 34.726(1). The Court 

reasoned that: 

At some point, we must give finality to criminal eases_ Darnell v.  
State, 981\1ev. 518, 521, 654 P.2d 1009, 1011 (1982). Should we 
Yfic,v Colley's post-conviction relief proceeding to go forward, we 
would encourage offenders to file groundless petitions for federal 
habeas corpus relief, secure in the knowledge that a petition for 
post-conviction relief remained indefinitely available to them. 
This situation would prejudice both the accused and the State since 
the interest of both the petitioner and the government are best 

served if post-conviction claims are raised while the evidence is 
still fresh. 

6 
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3. Furthermore, the one-year time bar is strictly construed and enforced. In 

Gonzales v. State,  118 Nev. 590, 53 P.3d 901 (2002), the Nevada Supreme Court rejected a 

habeas petition that was filed two (2) days late. The Court reiterated that the "clear and 

unambiguous" provisions of NRS 34.726(1) mandate dismissal absent a showing of "good 

cause" for the delay in filing. Id. at 593, 53 P.3d at 902. 

4. NRS 34.810(2) reads; 

A second or successive petition must be dismissed if the judge or justice 
determines that it fails to allege new or different grounds for relief and that 
the prior determination was on the merits or, if new and different grounds 
are alleged, the judge or justice finds that the failure of the petitioner to assert 
those grounds in a prior petition constituted an abuse of the writ. 

(Emphasis added). Second or successive petitions are petitions that either fail to allege new or 

different grounds for relief and the grounds have already been decided on the merits or that 

allege new or different grounds but a judge or justice finds that the petitioner's failure to assert 

those grounds in a prior petition would constitute an abuse of the writ. Second or successive 

petitions will only be decided on the merits if the petitioner can show good cause and prejudice. 

NRS 34.810(3); Lozada v. State,  110 Nev. 349, 358, 871 P.2d 944, 950 (1994). 

4. In Lozada the Nevada Supreme Court stated: "Without such limitations on the 

availability of post-conviction remedies, prisoners could petition for relief in perpetuity and 

thus abuse post-conviction remedies. 110 Nev. at 358, 871 P.2d at 950. In addition, meritless, 

successive and untimely petitions clog the court system and undermine the finality of 

convictions." Id. The Nevada Supreme Court recognizes that "[u]nlike initial petitions which 

certainly require a careful review of the record, successive petitions may be dismissed based 

solely on the face of the petition." Ford v. Warden,  111 Nev. 872, 882, 901 P,2d 123, 129 

(1995). In other words, if the claim or allegation was previously available with reasonable 

diligence, it is an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 

499 US. 467, 497-498 (1991). 
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1 

2 

3 

5. NRS 34.800 creates a rebuttable presumption of prejudice to the State if "[a] period 

exceeding five years [elapses] between the filing of a judgment of conviction, an order 

imposing a sentence of imprisonment or a decision on direct appeal of a judgment of 

conviction and the filing of a petition challenging the validity of a judgment .  of conviction..." 

5 The Nevada Supreme Court observed in Groesbeck v. Warden,  "[P]etitions that are filed many 

	

6 	years after conviction are an unreasonable burden on the criminal justice system. The 

7 necessity for a workable system dictates that there must exist a time when a criminal conviction 

	

8 	is final." 100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the statute requires 

	

9 	the State plead lathes in its motion to dismiss the petition. NRS 34.800(2). 

	

10 	6. 	The Nevada Supreme Court has specifically found that the district court has a duty to 

consider whether the procedural bars apply to a post-conviction petition and may not arbitrarily 

disregard them. In State v. Dist. Court  (Riker), 121 Nev. 225, 112 P.3d 1070 (2005), the Court 

held that la]pplication of the statutory procedural default rules to post-conviction habeas 

petitions is mandatory," and "cannot be ignored when properly raised by the State." Id. at 231, 

233, 112 P.3d at 1074, 1075. There, the Court reversed the district court's decision not to bar 

the defendant's untimely and successive petition: 

Given the untimely and successive nature of [defendant's] petition, the 
district court had a duty imposed by law to consider whether any or all of 
[defendant's] claims were barred under NRS 34.726, NRS 34.810, NRS 
34.800, or by the law of the ease. . . [and] the court's failure to make this 
determination here constituted an arbitrary and unreasonable exercise of 
discretion. 

Id. at 234, 112 P.3d at 1076 (emphasis added). The Court justified this holding by noting that 

"[t]he necessity for a workable system dictates that there must exist a tirne when a criminal 

conviction is final." Id. at 231, 112 P.3d 1074 (citation omitted); see also State v. Haberstroh, 

119 Nev. 173, 180-81, 69 P.3d 676, 681-82 (2003) (wherein the Nevada Supreme Court held 

that parties cannot stipulate to waive, ignore or disregard the mandatory procedural default 

rules nor can they empower a court to disregard them). A defendant's petition will not be 

considered on the merits if it is subject to the procedural bars and no good cause is shown. Id. 
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7. To show good cause for delay under NRS 34.726(1) or the filing of a successive petition 

under NRS 34.810, a petitioner must demonstrate the following: 1) "[t]hat the delay is not the 

fault of the petitioner" and 2) that the petitioner will be "unduly prejudice[d]" if the petition is 

dismissed as untimely. Under the first requirement, "a petitioner must show that an 

impediment external to the defense prevented him or her from complying with the state 

procedural default rules." Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) 

(citing Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v. State, 

110 Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v. Director, Dep't Prisons, 105 Nev. 

63, 66, 769 P.2d 72, 74 (1989). "An impediment external to the defense may be demonstrated 

by a showing 'that the factual or legal basis for a claim was not reasonably available to counsel, 

or that some interference by officials, made compliance impracticable.'" Id. (quoting Murray  

v. Carrier, 477 U.S. 478, 488, 106 S. Ct. 2639 (1986) (citations and quotations omitted)). Any 

delay in filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a). 

8. Once a petitioner has established cause to excuse the untimely filing of a petition, he 

must show actual prejudice resulting from the errors of which he complains, i.e., "a petitioner 

must show that enors in the proceedings underlying the judgment worked to the petitioner's 

actual and substantial disadvantage." State v. Huebler, 128 Nev. 	275 P.3 d 91, 94-95 (2012) 

(citing Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 716 (1993)). 

9. A proper petition for post-conviction relief must set forth specific factual allegations. 

NRS 34.735(6) states, in pertinent part: 

[Petitioner] must allege specific facts supporting the claims in the 
petition [he] file[s] seeking relief from any conviction or sentence. 
Failure to raise specific facts rather than just conclusions may 
cause [the] petition to be dismissed. 

See also Hargrove v. State, 100 Nev. 498, 502-03, 686 P.2d 222, 225 (1984) (holding that bare 

or naked allegations are insufficient to entitle a defendant to post-conviction relief). 

10. Under the law of the case doctrine, issues previously decided on direct appeal may not 

be reargued in a habeas petition. Pellegrini v. State, 117 Nev. 860, 34 P.3d 519 (2001) (citing 

MeNelton v. State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). "The law of a first 
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1 
	appeal is law of the case on all subsequent appeals in which the facts are substantially the 

	

2 
	same." Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975) (quoting Walker v. State, 85 

	

3 
	

Nev. 337, 343, 455 P.2d 34,38 (1969)). "The doctrine of the law of the case cannot be avoided 

	

4 
	

by a more detailed and precisely focused argument subsequently made after reflection upon 

	

5 
	

the previous proceedings." Hall, 91 Nev. at 316, 535 P.2d at 799. 

	

6 
	

11, 	Generally, once a defendant files a notice of appeal with the Nevada Supreme Court, 

	

7 
	

this divests the district court of jurisdiction to hear the matter until remittitur issues. See 

	

8 
	

Buffington v. State,  110 Nev. 124, 126, 868 P.2d 643, 644 (1994). However, pursuant to NRS 

	

9 
	

176.565, "Clerical mistakes in judgments, orders or other parts of the record and errors in the 

	

10 
	record arising from oversight or omission may be corrected by the court at any time and after 

	

11 
	such notice, if any, as the court orders." 

	

12 
	

12, 	A defendant's unfamiliarity with the habeas process is not an impediment external to 

	

13 
	

the defense and therefore cannot constitute good cause. See Phelps v. Director of Prisons, 104 

	

14 
	

Nev. 656, 764 P.2d 1303 (1988) (holding that defendant's mental handicap was insufficient to 

	

15 
	create good cause for untimely filing). 

	

16 
	

13. 	A defendant is entitled to the effective assistance of counsel only where the appointment 

	

17 
	of counsel is statutorily mandated. Crump v. Warden, Nevada State Prison, 113 Nev. 293, 303, 

	

18 
	n.5 934 P.2d 247, 253 n.5 (1997). Where a defendant does not have the right to counsel, he 

	

19 
	may not seek relief because discretionarily appointed counsel was ineffective. 

	

20 
	

14. 	Furthermore, Martinez v. Ryan, 566 U.S. 1„ 132 S. Ct. 1309, 1320 (2012), applies 

	

21 
	only in federal court as an equitable exception in the federal habeas context and has no 

	

22 
	application to state habeas proceedings. The Martinez Court had before it the question of 

	

23 
	whether there is a constitutional right to effective assistance of post-conviction counsel, but 

	

24 
	specifically declined to answer that question, opting instead to hold that "ineffective assistance 

	

25 
	

in an initial-review collateral proceeding on a claim of ineffective assistance at trial may 

	

26 
	provide cause for a procedural default in a federal habeas proceeding." Martinez, 132 S. Ct. 

	

27 
	at 1315. It bears highlighting that the U.S. Supreme Court did not do two things germane to 

	

28 
	

Nevada's state habeas procedures: 1) the Supreme Court did not create a constitutional right 

10 
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1 
	

to post-conviction counsel—and therefore the right to the appointment and effective assistance 

2 
	of that counsel—and 2) it did not apply this rule in the context of state habeas litigation: 

This is but one of the differences between a constitutional ruling and the 
equitable ruling of this case. A constitutional ruling would provide defendants 
a freestanding constitutional claim to raise; it would require the appointment of 
counsel in initial-review collateral proceedings; it would impose the same 
system of appointing counsel in every State; and it would require a reversal in 
all state collateral cases on direct review from state courts if the States' system 
of appointing counsel did not conform to the constitutional rule. 

Id. at 1319. 

15. In Calderon v. Thompson,  523 U.S. 538, 560, 118 S. Ct. 1489, 1503 (1998), the U.S. 

Supreme Court held that in order for a defendant to obtain a reversal of his conviction based 

on a claim of actual innocence, he must prove that "'it is more likely than not that no reasonable 

juror would have convicted him in light of the new evidence' presented in habeas proceedings" 

(quoting Schlup v. Delo,  513 U.S. 298, 327, 115 S. Ct. 851, 867 (1995)). 

16. In Coleman v. Thompson,  501 U.S. 722, 111 S. Ct. 2546 (1991), the United States Supreme 

Court ruled that the Sixth Amendment provides no right to counsel in post-conviction 

proceedings. In McKague v. Warden,  112 Nev. 159, 912 13 .2d 255 (1996), the Nevada 

Supreme Court similarly observed that "[t]he Nevada Constitution...does not guarantee a right 

to counsel in post-conviction proceedings, as we interpret the Nevada Constitution's right to 

counsel provision as being coextensive with the Sixth Amendment to the United States 

Constitution." 

17. NRS 34.750 provides, in pertinent part: 

A petition may allege that the Defendant is unable to pay the costs 
of the proceedings or employ counsel. If the court is satisfied that 
the allegation of indigene) ,  is true and the petition is not dismissed 
summarily, the court may appoint counsel at the time the court 
orders the filing of an answer and a return. In making its 
determination, the court may consider whether: 

(a) The issues are difficult; 
(b) The Defendant is unable to comprehend the 
proceedings; or 
(c) Counsel is necessary to proceed with discovery. 

11 
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10 

11 

1 

2 

The Nevada Supreme Court has observed that a petitioner "must show that the requested 

review is not frivolous before he may have an attorney appointed." Peterson v. Warden, 87 

3 	Nev. 134, 136, 483 P.2d 204, 205 (1971) (citing former statute NRS 177.345(2)). 

4 18. NRS 34.770 determines when a defendant is entitled to an evidentiary hearing, it reads: 

5 	 1. 	The judge or justice, upon review of the return, answer and 
all supporting documents which arc filed, shall determine whether 

6 	 an evidentiary hearing is required. A petitioner must not be 
discharged or committed to the custody of a person other than the 

7 	 respondent unless an evidentiary hearing is held. 
2. 	If the judge or justice determines that the petitioner is not 

8 	 entitled to relief and an evidentiary hearing is not required, he shall 
dismiss the petition without a hearing. 

9 	 3. 	If the judge or justice determines that an evidentiary 
hearing is required, he shall grant the writ and shall set a date for 
the hearing. 

The Nevada Supreme Court has held that if a petition can be resolved without expanding the 

record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev. 1328, 885 P.2d 

603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A defendant is 

entitled to an evidentiary hearing if his petition is supported by specific factual allegations, 

which, if true, would entitle him to relief unless the factual allegations are repelled by the 

record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; See also Hargrove v. State, 100 Nev. 

498, 503, 686 P.2d 222, 225 (1984) (1984) (holding that "[a] defendant seeking post-

conviction relief is not entitled to an evidentiary hearing on factual allegations belied or 

repelled by the record"). "A claim is 'belied' when it is contradicted or proven to be false by 

the record as it existed at the time the claim was made." Mann, 118 Nev. at 354, 46 P.3d at 

12,30 (2002). 
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1 
	

ORDER 

2 
	

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief 

3 
	shall be, and it is, hereby denied. 

4 
	

DATED this  )- 7  day of March, 2014. 

5 

6 

21 

7 

8 

9 

10 

11 	 H SMITH 

13 

14 	 CERTIFICATE OF SERVICE  

15 	I certify that on the 	 day of N111, ,  2014, I mailed a copy of the foregoing 

16 	proposed Findings of Fact, Conclusions of Law, and Order to: 

17 

18 

19 

20 

21 	 BY 

22 

23 

24 

25 

26 

27 

28 
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CASE APPEAL STATEMENT 

1. Appellant(s): Gregory Scott Hermanski 

2. Judge: Elissa Cadish 

3. Appellant(s): Gregory Scott Hermanski 

Counsel: 

Gregory Scott Hermanski 1469140 
P.O. Box 7000 
Carson City, NV 89702 

4. Respondent: The State of Nevada 

Counsel: 

Steven B. Wolfson, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89101 
(702) 671-2700 

Respondent's Attorney Licensed in Nevada: Yes 

6. Appellant Represented by Appointed Counsel In District Court: Yes 

-1- 
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7. Appellant Represented by Appointed Counsel On Appeal: N/A 

8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A 

Date Commenced in District Court: June 8, 2000 

10. Brief Description of the Nature of the Action: Criminal 

Type of Judgment or Order Being Appealed: Post-Conviction Relief 

11. Previous Appeal: Yes 

Supreme Court Docket Number(s): 38028, 41405, 47011, 47963, 55718, 58688, 58871, 

64951, 65298 

12. Child Custody or Visitation: N/A 

Dated This 7 day of April 2014. 

Steven D. Grierson, Clerk of the Court 

Heather Ungermann, Deputy Clerk 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89 I 55-1601 
(702) 671-0512 
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CLERK OF THE COURT 

21 because Defendant has not made a showing of the need for t copies. 

 PfiiM r DATED this  g  day of April, 2014. 

s. 

22 

23 

Electronically Filed 

04/1012014 03:24:02 PM 

8 

1 ORDD 
CATHERINE CORTEZ MASTO 

2 Attorney General 
DENNIS C. WILSON 

3 Senior Deputy Attorney General 
Nevada Bar No. 4420 

4  Office of the Attorney General 
Appellate Division 

5 555 E. Washington Ave., Ste. 3900 
Las Vegas, Nevada 89101-1068 

6 P: (702) 486-3086 
F: (702) 486-2377 

7 DWilson@ag.nv.gov  
Attorneys for Respondents 

DISTRICT COURT 

9 
	

CLARK COUNTY, NEVADA 

10 ) 
) 

11 	 ) 
) 

12 	 v. 	 ) 
) 

13 GREGORY SCOTT HERMANSKI, 	) 
) 

14 	 Defendant. 	 ) 
	 ) 

115 

STATE OF NEVADA, 

Plaintiff, 
Case No.: C167783 

Dept. No.: VI 

16 	 ORDER DENYING MOTION TO EXTEND COPYWORK LIMIT 

17 	THIS CAUSE came before the Court for hearing on February 3, 2014. The Defendant Gregory 

18 Hermanski is incarcerated and was not present. The Plaintiff was represented by Nevada Attorney 

19 General CATHERINE CORTEZ MASTO through her Senior Deputy DENNIS C. WILSON. No argument 

20 was taken. Defendant's pro per motion to extend copywork limit is DENIED WITHOUT PREJUDICE 

24 
ELISSA CADISH 
DISTRICT COURT JUDGE 

Submitted by: 

CATHERINE CORTEZ MASTO 
Atto7y General 

\\/\By: 
DEP4NIS C. WILSON 
Senior Deputy Attorney General 

25 

26 

27 

28 

1 
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Electronically Filed 

04/24/2014 07:13:45 AM 

1 OPP 
STEVEN B. WOLFSON 

2 Clark County District Attorney 
Nevada Bar #001565 

3 H. LEON SIMON 
Chief Deputy District Attorney 

4 Nevada Bar 40411 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 

7 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

C2gX#A.0"L"---  

CLERK OF THE COURT 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

THE STATE OF NEVADA, 

Plaintiff, 

GREGORY S. HERMANSKI, 
#1679345 

CASE NO: 00C167783 

DEPT NO: VI 

Defendant. 

STATES OPPOSITION TO DEFENDANTS MOTION FOR RECONSIDERATION AND 
COUNTERMOTION FOR DETERMINATION OF VEXATIOUS LITIGATION AND 

REQUEST FOR ORDER TO SHOW CAUSE WHY THE COURT SHOULD NOT ISSUE 
A PRE-FILING INJUNCTION ORDER 

DATE OF HEARING: 4/30/14 
TIME OF HEARING: 8:30 AM 

COMES NOW, the State of Nevada, by S1EVEN B. WOLFSON, Clark County 

District Attorney, through H, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's Motion for Reconsideration and in 

Support of the State's Countermotion for Determination of Vexatious Litigation and Request 

for Order to Show Cause Why the Court Should Not Issue a Pre-Filing Injunction Order. 

This opposition is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

27 Hi 

28 	/1/ 
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POINTS AND AUTHORITIES 
STATEMENT OF THE CASE  

On December 7, 2000, Gregory Scott Hennanski l  (hereinafter "Defendant") was charged by 

way of Information with one (1) count of Robbery with Use of a Deadly Weapon (Felony — 

NRS 200.380, 193.165), and one (1) count of Burglary while in Possession of a Deadly 

Weapon (NRS — Felony 205.060). On February 21, 2001, the State filed a Motion to Amend 

Information to include notice of its intent to seek treatment of Defendant as a Habitual 

Criminal pursuant to NRS 207.010. The Amended Information was filed in open court the 

same day. 

Defendant's jury trial commenced on March 13, 2001. On March 15, 2001, the jury returned 

a verdict of guilty as to both counts. 

On March 20, 2001, the State filed a Notice of Motion to file Second Amended Information. 

The State's Second Amended Information was filed on March 26, 2001, adding an additional 

prior felony conviction and modifying the language in the State's habitual offender notice. 

On May 9, 2001, Defendant was adjudicated guilty of the counts contained in the Information 

and sentenced as a habitual offender as to both counts to a minimum of one hundred twenty 

(120) months and a maximum of three hundred (300) months incarceration. Defendant was 

given 382 days credit for time served. The Judgment of Conviction was filed on May 18, 

2001. 

On June 8, 2001, Defendant filed a Notice of Appeal from his Judgment of Conviction (docket 

no. 38028). On November 15, 2001, the Nevada Supreme Court affirmed Defendant's 

conviction but remanded Defendant's case for the following corrections to the sentence and 

Judgment of Conviction: (1) to correct the Judgment of Conviction so that it reflects that 

Defendant was convicted pursuant to jury verdict and not a plea of guilty, (2) for the District 

Court to specifically indicate under which statute Defendant was adjudicated as a habitual 

criminal, and (3) for the District Court to specify a sentence for each of Defendant's two 

convictions as the Judgment of Conviction only sets forth one definite term for one offense. 

During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, ease No. 38028, Defendant's name was amended to reflect his birth name of Gregory Scott 
Hermanski. 

2 
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Defendant's Request for Rehearing was denied on March 27, 2002. Remittitur issued on April 

	

2 	11,2002. 

3 On July 19, 2002, Defendant filed a Motion for New Trial and a Motion to Vacate Sentence 

4 as a Habitual Criminal. On August 28, 2002, Defendant filed a Motion to Dismiss Pursuant to 

5 Habitual Criminal Statute. Defendant then filed additional Motions for New Trial on August 

	

6 	30, 2002 and October 1, 2002. On October 2, 2002, the State filed an Opposition to 

7 Defendant's Motion to Vacate Sentence as a Habitual Criminal and an Opposition to 

8 Defendant's Motion for New Trial. 

9 While these motions were still pending, the court was informed that Defendant's birth name 

10 was Gregory Hermanski. Therefore, on December 4, 2002, the court vacated Defendant's 

11 
	sentence for a new sentencing hearing. That same day, the court denied Defendant's Motion 

12 for New Trial, granted Defendant's Motion to Vacate Sentence as a Habitual Criminal, and 

	

13 
	

dismissed Defendant's Motion to Dismiss Pursuant to Habitual Criminal Statute as moot. 

14 On December 26, 2002, the State filed a Notice of Intent to Seek Habitual Treatment pursuant 

	

15 
	

to NRS 207.012, including Defendant's proper name and complete criminal history. On April 

	

16 
	

30, 2003, the court adjudicated Defendant a violent habitual criminal and sentenced him as 

17 follows: Count 1 — Life in the Nevada Department of Corrections without the Possibility of 

18 Parole; Count 2 -- Life in the Nevada Department of Corrections without the Possibility of 

19 Parole; Count 2 to run concurrent with Count 1. Defendant was given no credit for time served. 

20 An Amended Judgment of Conviction was filed on May 16, 2003. 

21 On May 22, 2003, Defendant filed a Notice of Appeal from the Amended Judgment of 

22 Conviction. (docket no. 41405). On July 1, 2004, the Nevada Supreme Court affirmed 

	

23 
	

Defendant's conviction. Remittitur issued on July 27, 2004. 

	

24 
	

On July 13, 2005, Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction). 

	

25 
	The State's Opposition was filed on September 20, 2005. On October 24, 2005, the court 

	

26 
	ordered a supplemental response from the State regarding Defendant's Ground 3 of his Petition 

	

27 
	which alleged ineffective assistance of counsel at his re-sentencing under his true birth name. 

28 The State filed its Supplemental Response on December 8, 2005. On February 3, 2006, the 

3 
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1 
	

court denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). The Findings 

2 of Fact, Conclusions of Law and Order was filed on March 3, 2006. 

	

3 
	

On March 17, 2006, Defendant filed a Motion for Rehearing on the denial of his Petition. The 

4 State filed its Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was 

	

5 
	

denied, with a written order issuing on April 11, 2006. 

6 On March 27, 2006, Defendant filed a Notice of Appeal from the court's denial of his Post- 

	

7 
	

Conviction Petition for Writ of Habeas Corpus (docket no. 47011). On July 13, 2006, the 

8 Nevada Supreme Court affirmed the court's denial of Defendant's Petition, but remanded the 

	

9 
	case for the sole purpose of correcting a clerical error in the Amended Judgment of Conviction, 

10 so that it was clear that Defendant was adjudicated a habitual offender pursuant to NRS 

	

11 
	

207.012 for both the robbery and burglary counts. Remittitur issued on August 8, 2006. 

12 Pursuant to the Supreme Court's Order, a Second Amended Judgment of Conviction was filed 

	

13 
	on July 27, 2006. 

14 On August 11, 2006, Defendant filed a Motion to Stay Proceedings and Motion for 

15 Appointment of Counsel. The State filed its Opposition on August 22, 2006. On August 23, 

16 2006, the court denied Defendant's motion, with a written order issuing on August 29, 2006. 

17 On August 28, 2006, Defendant filed a Notice of Appeal from the Second Amended Judgment 

	

18 
	of Conviction and the District Court's Order denying his Motion to Stay Proceedings and 

19 Motion for Appointment of Counsel (docket no. 47963). On October 3, 2006, the Nevada 

	

20 
	

Supreme Court dismissed Defendant's appeal. Remittitur issued on October 31, 2006. 

	

21 
	

On February 9,2010, Defendant filed a Motion to Correct Illegal Sentence or in the Alternative 

22 Motion for Modification of Sentence. The State filed an Opposition on February 19, 2010. On 

23 February 22,2010, the court denied Defendant's motion, with a written order issuing on March 

24 9, 2010. On March 25, 2010, Defendant filed a Notice of Appeal from the denial of his motion 

	

25 
	

(docket no. 55718), as well as a Motion for Reconsideration. On April 8,2010, the court issued 

26 an order denying Defendant's Motion for Reconsideration, On September 9, 2010, the Nevada 

	

27 
	

Supreme Court affirmed the court's denial of Defendant's Motion to Correct an Illegal 

	

28 
	

Sentence finding that his sentence was legal. Remittitur issued on October 5, 2010. 

4 
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I 
	

On April 25, 2011, Defendant filed a second Motion to Correct an Illegal Sentence or, in the 

2 Alternative Motion for Modification of Sentence. The State filed an Opposition on May 6, 

3 

	

	
2011. On May 9, 2011, the court denied Defendant's motion, with a written order issuing on 

May 20, 2011. 

5 On May 24, 2011, Defendant filed a "Motion for Leave to File Defendant's Response to State's 

6 Opposition to Defendant's Pro Per Motion to Correct Illegal Sentence or in the Alternative, 

7 Motion for Modification of Sentence, as well as a Motion for Leave to File Supplemental 

8 
	

Points and Authorities in Support of Motion to Correct Illegal Sentence. The State filed its 

9 
	

Oppositions on June 2, 2011. On June 6, 2011, Defendant's Motions were denied. 

10 
	

On June 16, 2011, Defendant filed a Motion for Extension of Time. On June 21, 2011, 

11 
	

Defendant filed a Motion for Reconsideration of the court's denial of his May 24, 2011 

12 motions. The State filed an Opposition on June 29, 2011. On July 6, 2011, Defendant's Motion 

13 
	

for Reconsideration was denied. A written issued ordered on July 11, 2011. 

14 On June 24, 2011, Defendant filed a Notice of Appeal from the court's denial of his Motion to 

15 
	

Correct Illegal Sentence (docket no. 58688). On November 18, 2011, the Nevada Supreme 

16 
	

Court affirmed the court's denial of Defendant's second Motion to Correct Illegal Sentence 

17 
	

(filed April 25, 2011). Remittitur issued on December 14, 2011. 

18 
	

On July 21, 2011, Defendant filed another Motion for Reconsideration. The State filed an 

19 
	

Opposition on July 22, 2011. Then on July 25, 2011, Defendant filed a Notice of Appeal from 

20 the denial of his motion for leave to supplement and a motion to respond to the State's 

21 
	

Opposition (docket no. 58871). Thus, at the August 1, 2011, hearing on Defendant's motion, 

22 the court found it had no jurisdiction and therefore denied Defendant's motion. Regardless of 

23 
	

the court's decision, on August 9, 2011, Defendant filed a Reply to the State's Opposition The 

24 court's written order denying Defendant's Motion for Reconsideration was filed on August 

25 
	

11,2011. On August 30,2011, the Nevada Supreme Court dismissed the appeal from the order 

26 
	

denying motion for file a supplement and motion to respond to the State's Opposition. 

27 
	

Remittitur issued on September 26, 2011. 

28 

5 
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I 
	

On December 12, 2013, Defendant filed his third Motion to Correct Illegal Sentence. The State 

2 
	

filed its Response on January 2, 2014. The court denied Defendant's Motion to Correct Illegal 

3 
	

Sentence on January 8, 2014. The district court issued a written Order denying Defendant's 

4 Motion to Correct Illegal Sentence on January 24, 2014. Defendant filed a Notice of Appeal 

5 
	on February 4, 2014. That appeal is currently pending under docket no. 64951. 

6 On December 16, 2013, Defendant filed a Petition for Writ of Habeas Corpus (Post- 

7 Conviction). Defendant filed a "First Amended" Petition for Writ of Habeas Corpus on 

8 January 13, 2014. On January 17, 2014, Defendant filed a "Petitioner's Statement of Cause for 

9 Delay" to support his Petition and First Amended Petition. The State filed a Response and 

10 Motion to Dismiss on January 31, 2014. On February 19, 2014, Defendant filed an Opposition 

11 
	

to the State's Response and Motion to Dismiss, raising new good cause arguments for the first 

12 time. As Defendant raised new arguments in his reply, the State filed a Response to these new 

13 
	claims on February 21, 2014. On February 26, 2014, the court denied Defendant's Petition for 

14 Writ of Habeas Corpus. The court issued its Findings of Fact, Conclusions of Law and Order 

15 
	on April 1, 2014. Defendant filed a Notice of Appeal on March 24, 2014, and that appeal is 

16 
	currently pending in docket no. 65298. 

17 
	

On February 5, 2014, Defendant filed a Motion for Reconsideration of this Court's January 

18 
	

24, 2014, denial of Defendant's Motion to Correct Illegal Sentence. The State filed its 

19 Opposition to the Motion for Reconsideration on February 21, 2014, On February 26, 2014, 

20 the court orally denied Defendant's Motion for Reconsideration. The written order denying 

21 
	

Defendant's Motion for Reconsideration was included in the Findings of Fact, Conclusions of 

22 Law and Order filed on April 1, 2014. On April 4, 2014, Defendant filed a Notice of Appeal 

23 
	

from the denial of his Motion for Reconsideration, as well as the additional motions the court 

24 heard on February 26, 2014. That appeal is currently pending in docket no. 65389. 

25 
	

On February 18, 2014, Defendant filed a "Judicial Notice" alleging that the documents 

26 
	supporting his habitual felon adjudication were not present in the court's file. Defendant also 

27 
	

filed a Motion to 'Vacate Habitual Felon Adjudication and Sentence on February 25, 2014. 

28 Defendant filed a response to the State's Opposition on March 24, 2014. The court denied 

6 
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1 
	

Defendant's Motion to Vacate Habitual Felon Adjudication and Sentence on March 19, 2014, 

	

2 	with a written order issuing on March 31, 2014. 

	

3 	On April 8, 2014, Defendant filed the instant Motion for Leave to File Motion for 

4 Reconsideration and Motion for Reconsideration, challenging this Court's March 19, 2014 

	

5 	denial of Defendant's Motion to Vacate Habitual Felon Adjudication and Sentence. The 

	

6 	State's Opposition follows. Additionally, the State also requests that Defendant be ordered to 

7 appear for a show cause hearing and demonstrate why a pre-filing injunction should not issue 

	

8 
	

in this case. 

	

9 
	

ARGUMENT 

	

10 
	

I. THIS COURT'S JURISDICTION OVER DEFENDANT'S INSTANT 

	

11 
	 MOTIONS IS LTIVIITED BY HIS PENDING APPEALS 

12 Generally, once a defendant files a notice of appeal with the Nevada Supreme Court, that 

	

13 
	

divests the district court of jurisdiction to hear the matter until remittitur issues. See 

	

14 	Buffington v. State,  110 Nev. 124, 126, 868 P.2d 643, 644 (1994). However, "despite I .the 

	

15 
	

Court's] general rule that the perfection of an appeal divests the district court of jurisdiction to 

	

16 	act except with regard to matters collateral to or independent from the appealed order, the 

	

17 
	

district court nevertheless retains a limited jurisdiction to review motions...." Foster v.  

	

18 
	

Dingwall,  126 Nev. , 228 P.3d 453, 455 (2010). Accordingly, where a defendant seeks "to 

	

19 	alter, vacate, or otherwise change or modify an order or judgment challenged on appeal [he] 

	

20 	should file a motion for relief from the order or judgment in the district court." Id. If a 

	

21 
	

defendant files such a motion, the "district court has jurisdiction to direct briefing on the 

22 motion, hold a hearing regarding the motion, and enter an order denying the motion, but lacks 

23 jurisdiction to enter an order granting such a motion." Id. 

24 Here, Defendant currently has three appeals pending before the Nevada Supreme Court, 

	

25 	dealing with the denial of his post-conviction Petition, denial of his Motion to Correct Illegal 

	

26 
	

Sentence and denial of a Motion to Reconsider. Accordingly, this Court's jurisdiction to 

27 	consider his instant Motion to Reconsider is limited; this Court may deny his Motion for 

28 
	

Reconsideration while an appeal is pending, but lacks the authority to grant the Motion. 

7 
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DEFENDANT HAS FAILED TO SHOW AN ERROR WHICH WOULD 
JUSTIFY GRANTING HIS MOTION TO RECONSIDER 

To the extent that Defendant now alleges that this Court misapprehended an issue of fact or 

law in its denial of his Motion to Vacate Habitual Felon Adjudication and Sentence, this claim 

is without merit. See NRAP 40(0(2) (A petition for rehearing "shall state briefly and with 

particularity the points of law or fact that the petitioner believes the court has overlooked or 

misapprehended and shall contain such argument in support of the petition as the petitioner 

desires to present."). Defendant has not alleged any new grounds for reconsideration but has 

merely re-raised the same baseless arguments that he presented to the court in his initial Motion 

to Vacate Habitual Felon Adjudication and Sentence. As the State previously argued, merely 

because the certified Judgments of Conviction do not appear in Odyssey's Register of Actions 

does not mean they were not properly submitted to the court and considered at the time of 

sentencing. Indeed, the sentencing transcript reflects as much, and the excerpt Defendant 

quotes in his Motion for Reconsideration is misleading. The transcript states, in relevant part: 
THE COURT: Okay. I was just looking through the file. I don't 

have the certified copies [of the judgments of conviction] for some reason in the 
file. I don't know if they were placed somewhere else. Do you have other copies? 

MR. MITCHELL [for the State]: Your Honor, yes. Let me give you 
everything I've got here, and I would note in response to one thing that Mr. 
Wommer started saying or talked about with respect to 

THE COURT: 	I'm not concerned about that. Do you have the 
certified copies there? 

MR. MITCHELL: Yes....And Judge, in these felony convictions that 
I'm going to give you, the top three are the robbery convictions even though 
they're not in chronological order. 

THE COURT: 	All right. And you've reviewed these Mr. Wommer? 
MR. WOMMER [for Defendant]: Yes. 

Recorder's Tr.—Sentencing,  Apr. 30, 2003, at 5-6. 

Defendant's continued argument that the judgments of conviction are not available as 

exhibits is irrelevant where the record makes clear that the court and Defendant's counsel both 

reviewed the convictions at the time of sentencing. As such, Defendant has failed to 

demonstrate that this Court misapprehended an issue of law or fact and there is no basis for a 

8 
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reconsideration of this Court's prior denial of his Motion to Vacate Habitual Adjudication and 

Sentence. 
in. THE STATE REQUESTS AN ORDER TO SHOW CAUSE WHY THE 

COURT SHOULD NOT ENTER AN INJUNCTIVE ORDER IMPOSING 
PRE-FILING MERITS SCREENING FOR DEFENDANT'S FUTURE 
DISTRICT COURT FILINGS 

The United States Supreme Court has recognized "that prisoners have a constitutional right of 

access to the courts." Bounds v. Smith,  430 U.S. 817, 821, 97 S. Ct. 1491 (1977). That right 

of access, however, may be counterbalanced by the traditional right of courts to manage their 

dockets and limit abusive filings. See In re McDonald,  489 U.S. 180, 184, 109 S .Ct. 993, 996 

(1989) (per curiam). "[T]here is no constitutional right to file frivolous litigation." Wolfe v.  

George,  486 F .3d 1120, 1125 (9th Cir. 2007). 

Because Defendant appears intent on continuing his campaign of vexatious litigation, the State 

requests an order to show cause why this Court should not institute a system of pre-filing 

merits screening for Defendant's future pleadings. Defendant has been on his present course 

of action since 2010, repeatedly raising the same grounds in repetitious motions that serve no 

purpose other than to inundate the State and Court. 

In February of 2010, Defendant filed a Motion to Correct Illegal Sentence, or in the Alternative 

Motion for Modification of Sentence, which was ultimately denied by the district court and 

affirmed on appeal by the Nevada Supreme Court. See Order of Affirmance,  Docket No. 

55718, Sept. 9, 2010, at 1. Defendant renewed this Motion in April of 2011, and also filed a 

Motion for Leave to File Supplemental Points and Authorities, a Response to the State's 

Opposition, a Motion for Leave to File a Response to the State's Opposition, two Motions for 

Reconsideration and a Motion for Extension of Time. The Nevada Supreme Court again 

affirmed the validity of his sentence. See Order of Affirmance,  Docket No. 58688, Nov. 18, 

2011, at 1. 

Since December of 2013 alone, Defendant has filed 14 different documents with this Court, 

including a Motion to Extend Prison Work Limit, a Motion to Correct Illegal Sentence, a 

Motion to Proceed in Forma Pauperis, a Petition for Writ of Habeas Corpus, a First Amended 

9 
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Petition for Writ of Habeas Corpus, a Statement of Cause for Delay in filing his Petition, a 

Renewed Motion to Extend Prison Copy-Work Limit, a "Judicial Notice," an Opposition to 

the State's Response to his Petition for Writ of Habeas Corpus, a Motion to Vacate Habitual 

Felon Adjudication and Sentence, a Motion to Strike the State's Response to his Motion to 

Extend Prison Copy-Work Limit, a Response to the State's Opposition to his Motion to Vacate 

Habitual Offender Adjudication, and two Motions for Reconsideration. Additionally, in the 

past three months, Defendant has filed three appeals with the Nevada Supreme Court. 

Defendant's continued filing of duplicative and baseless pleadings with the State and this 

Court can only be construed as a bad faith litigation strategy designed to vex and harass the 

State and the Court by requiring them to review and respond to dozens of meritless allegations. 

As Judge Easterbrook of the Seventh Circuit has noted: 

An argument in the teeth of the law is vexatious, and a criminal defendant who 
chooses to harass his prosecutor may not do so with impunity. The time of 
prosecutors is valuable. If a defendant multiplies the proceedings, this takes time 
that could more usefully be devoted to other prosecutions. When a defendant 
makes an argument so empty that no responsible lawyer could think the 
argument supportable by any plausible plea for a change in the law the court 
may reply with a penally. 

State of Wis. v. Glick, 782 F.2d 670, 673 (7th Cir. 1986). 

The State now requests an order to show cause why this Court should not institute a system of 

pre-filing merits screening for Defendant's future pleadings. Baum v. Blue Moon Ventures, 

513 F.3d 181, 187 (5th Cir. 2008) ("A district court has jurisdiction to impose a pre-filing 

injunction to deter vexatious, abusive, and harassing litigation." (internal citations omitted)). 

The Nevada Supreme Court has recognized the propriety of the district courts' inherent power 

to issue pre-filing orders. See Jordan v. State ex rd. Dept. of Motor Vehicles & Pub. Safety, 

121 Nev. 44, 59, 110 P.3d 30, 41-42 (2005) ("... Nevada courts also possess inherent powers 

of equity and of control over the exercise of their jurisdiction. We recognize that these 

authorities bestow upon Nevada courts the power to permanently restrict a litigant's right to 

access the courts), abrogated on other grounds by Buzz Stew, LLC v. City of N. Las Vegas, 

124 Nev. 224, 181 P.3d 670 (2008). 

10 
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The Nevada Supreme Court has adopted the Ninth Circuit's four-prong test for issuance of a 

pre-filing injunction, which requires: 1) "the litigant must be provided reasonable notice of 

and an opportunity to oppose the restrictive order's issuance;" 2) "the district court must create 

an adequate record for review, including a list of all the cases and documents, or an explanation 

of the reasons, that led it to conclude that a restrictive order was needed to cm-b repetitive or 

abusive activities;" 3) "the district court must make 'substantive findings as to the frivolous or 

harassing nature of the litigant's actions;'" and 4) "the order must be narrowly drawn to 

address the specific problem encountered." Jordan,  121 Nev. at 60, 110 P.3d at 42-43 (2005) 

(quoting De Long v. Hennessey,  912 F.2d 1144 (9th Cir. 1990), cert. denied, De Long v.  

American Protective Services,  498 U.S. 1001, 111 S. Ct. 562 (1990)). Because Defendant's 

conduct clearly meets the four-prong test, the State is seeking imposition of a pre-filing 

injunction. 

The prefiling order would require Defendant to obtain from the Court an initial merit screening 

and certification of any future post-conviction motions and petitions. The Clerk would be 

instructed in the order not to file any of Defendant's pleadings absent such a certification. Such 

a prefiling order might resemble the following order approved by the Federal District Court 

for the Central District of California: 

The Clerk of the Court shall not accept for filing any petition for 
writ of habeas corpus under 28 U.S.C. section 2254 naming 
Ronald Allen Galeska as a petitioner and asserting claims arisin 
out of his state court conviction for first degree murder an 
financial gain special circumstances (California Superior Court for 
the County.  of Ventura, case no. CR 21718) unless and until the 
petitioner first files with the Clerk an application for leave, bearing 

the caption "Application Seeking Leave to File." The application 
for leave shall include a copy of this Order to the Clerk of the 
Court. Any such habeas petition shall not be filed: 

(i) without prior written authorization from a United 
States District Judge or a United States Magistrate Judge upon 
such showing of evidence supporting the claim as the judge may 
require; and 

(ii) without a signed declaration under penalty of 
perjury by Ronald Allen Galeska describing facts meeting the 
requirements of cause and prejudice or a fundamental miscarriage 
of justice. 

11 
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Galeska v. Duncan,  894 F.Supp. 1375, 1377 (C.D. Cal. 1995).2 

Additionally, the pre-filing injunction would establish a "paperless" review system that would 

prevent Defendant from inundating the Court's chambers with frivolous petitions while at the 

same time ensuring he is not deprived of the benefit of new changes to the law. See Alexander 

v. United States,  121 F.3d 312, 315 (7th Cir. 1997) (holding, "[W]e can and do provide that 

any future applications for leave to file successive collateral attacks will be deemed rejected, 

without the need for judicial action, on the thirtieth (30th) day, unless the court orders 

otherwise. That will reduce the burden of paper-moving and explanation-writing, conserving 

a little judicial time for litigants who deserve attention. We will read any future application 

Alexander files, even though we will not necessarily enter an order addressing it, so Alexander 

will not lose the benefit of any decision made retroactive by the Supreme Court.") 

In order for this pre-filing injunction to comport with the Nevada Supreme Court's 

incorporation of the standard articulated by the Ninth Circuit in De Long v. Hennessey,  the 

State requests that Defendant be provided a "show cause" hearing, set thirty days from the 

next court hearing, in which Defendant first has an opportunity to contest entry of the pre-

filing injunction. See Jordan,  121 Nev. at 59, 110 P.3d at 42 (2005). The State would prepare 

an order for Defendant to be transported to appear before the Court on the hearing date set. 

I/1 

2  Another example can be found in State v. John Odoms,  District Court Case No. C056663 in which the Honorable Judge 
Elissa Cadish, Department 6, entered on August 25, 2011, an order imposing a pre-filing injunction on a similar vexatious 
prisoner litigant. That order elaborates at length the procedure for how the injunction would operate. 
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BY 
• Jimenez 

Secretary for the Pistrict Attorne Ice 

CONCLUSION 

For the foregoing reasons the State respectfully requests that Defendant's Motion for 

Reconsideration be DENIED. 

Furthermore, the State respectfully requests that the Court GRANT the State's countermotion, 

and ORDER Defendant to appear for a show cause hearing to demonstrate why a pre-filing 

injunction should not issue. 

DATED this  ir  day of April, 2014. 

Respectfully submitted, 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar 4001565 

BY 
LEON SIMON 

Chief Deputy District Attorney 
Nevada Bar #0411 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing was made this  2,e'day of 

April, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to 

GREGORY SCOTT HERMANSKI, #69140 
NORTHERN NEVADA CORRECTIONAL CENTER 
P.O. BOX 7000 
CARSON CITY, NV, 89702 

FiSicmj/L3 
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CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

STATE OF NEVADA, 

Plaintiff(s), 

Vs. 

GREGORY S. HERMANSKI aka ROBERT J. 
DAY, 

Defendant(s), 

Case No: 00C167783 
Dept No: VI 

CASE APPEAL STATEMENT 

1. Appellant(s): Gregory Scott Hermanski 

2. Judge: Elissa Cadish 

3. Appellant(s): Gregory Scott Hermanski 

Counsel: 

Gregory Scott Hermanski 1469140 
P.O. Box 7000 
Carson City, NV 89702 

4. Respondent: The State of Nevada 

Counsel: 

Steven B. Wolfson, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89101 
(702) 671-2700 

Respondent's Attorney Licensed in Nevada: Yes 

6. Appellant Represented by Appointed Counsel In District Court: Yes 

-1- 
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7. Appellant Represented by Appointed Counsel On Appeal: N/A 

8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A 

Date Commenced in District Court: June 8, 2000 

10. Brief Description of the Nature of the Action: Criminal 

Type of Judgment or Order Being Appealed: Misc. Order 

11. Previous Appeal: Yes 

Supreme Court Docket Number(s): 38028, 41405, 47011, 47963, 55718, 58688, 58871, 

64951,65298,65389,65616 

12. Child Custody or Visitation: N/A 

Dated This 13 day of May 2014. 

Steven D. Grierson, Clerk of the Court 

Heather Ungermann, Deputy Clerk 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 

-2- 
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CLERK OF OF THE COURT 

Electronically Filed 
06/02/2014 10:05:33 AM 

ORDR 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #00I565 
ERIKA WIBORG 
Deputy District Attorney 
Nevada Bar #12520 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 
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8 
	

DISTRICT COURT 

	

9 
	 CLARK COUNTY, NEVADA 

10 THE STATE OF NEVADA, 

11 
	

Plaintiff, 

12 

13 GREGORY S. HERMANSKI, 
#1679345 

14 
Defendant. 

15 
ORDER DENYING COUNTERMOT1ON FOR DETERMINATION OF VEXATIOUS 

16 LITIGATION AND REQUEST FOR ORDER TO SHOW CAUSE WHY THE COURT 
SHOULD NOT ISSUE A PRE-FILING INJUNCTION ORDER 

17 
DATE OF HEARING: April 30, 2014 

	

18 
	

TIME OF HEARING: 8:30 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 19 

30th day of April, 2014, the Defendant not being present, In Proper Person, the Plaintiff being 

'21 represented by STEVEN B. WOLFSON, District Attorney, through ERIKA WIBORG, 

1 ,2 Deputy District Attorney, without argument, based on the pleadings and good cause appearing 

	

2:3 	therefor, 

	

2-4 	/// 

/// 

	

26 	/II 

	

27 	/// 

	

28 	/// 
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7 

8 

F-' 

1 	IT IS HEREBY ORDERED State's Countermofion, DENIED. 

2 	COURT NOTED that the Judgments of Convictions were available and reviewed 

3 before Deft was sentenced as a Habitual Criminal, COURT STATED it warns Defendant that 

4 he can take up his issues with the Nevada Supreme Court and not this Court re habitual 

5 	criminal treatment, absence of new facts or law, or he will be subject to sancti9nsht 
/W il`d9/4 

6 	DATED this  r)q  day of May, 2014. 	
V  Se" I er 

WSK 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

BY A It it 
ERIKA W 'ffhr'M 
Deputy District Attorney 
Nevada Bar #12520 

CERTIFICATE OF MAILING 

L\uM- 
I hereby certify that service of the above and foregoing was made this  Li aday  ofMay, 

2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSKI, #69140 
NORTHERN NEVADA CORRECTIONAL CENTER 
P.O. BOX 7000 
CARSON CITY, NV, 89702 

BY 

28 cmj/L3 

2 
W: \200101069178100F06978-ORDRATIERMANSKI_GREGORY)-004.DOCX 
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Electronically Filed 

06/0212014 10:09:56 AM 

0. 

1 

2 

3 

4 

5 

6 

7 

ORDR 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
ERIKA WIBORG 
Deputy District Attorney 
Nevada Bar #12520 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

cigX4A 44444•1--- 

CLERK OF THE COURT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 
-Vs- 	 CASE NO: 	00C167783 

GREGORY S. HERMANSKI, 
	 DEPT NO: 	VT 

#1679345 

Defendant. 

ORDER DENYING DEFENDANT'S MOTION FOR RECONSIDERATION AND 
ORDER DENYING DEFENDANT'S MOTION FOR LEAVE TO FILE MOTION FOR 

RECONS1DERA'TION 

DATE OF HEARING: April 30, 2014 
TIME OF HEARING: 8:30 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

30th day of April, 2014, the Defendant not being present, In Proper Person; the Plaintiff being 

represented by STEVEN B. WOLFSON, District Attorney, through ERIKA WIEORG, 

Deputy District Attorney, without argument, based on the pleadings and good cause appearing 

therefor, 
24 

111 
25 

26 

27 

28 

WA2000F1069178\00F06978-ORDR-(HERMAi\ISKI_GREGORY)-003.DOCX 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

I , 19 

20 

c 21 

'0 22 

1361 



BY 

Deputy District Attorney 
Nevada Bar #12520 

I hereby certify that service of the above and foregoing was made this 	 day of 
L., 
, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

BY 
• Jimenez 

Secretary for the 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 	IT IS HEREBY ORDERED Both of the Deft's Pro Sc Motions, DENIED. 

2 	COURT NOTED that the Judgments of Convictions were available and reviewed 

3 before Deft was sentenced as a IIabitual Criminal. COURT STATED it warns Defendant that 

4 he can take up his issues with the Nevada Supreme Court and not this Court re habitual 

5 	criminal treatment, absence of new facts or law, or he will be subject to sanctions.k 6  k)  
*645 Tateerki 

t5g fiC 

(AO' 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar 4001565 

CERTIFICATE OF MAILING 

GREGORY SCOTT HERMANSKI, #69140 
NORTHERN NEVADA CORRECTIONAL CENTER 
P.O. BOX 7000 
CARSON CITY, NV, 89702 

cmj/L3 

2 
W:VOOORO6g\78100F06978-ORDR-( -1ERMANSKICIREGORY)-003.DOCX 

DAIED this day of May, 2014. 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/K/A 
ROBERT JAMES DAY, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent.  

Supreme Court No. 64961 
District Court Case No. C167783 

FILED 
JUL 1 52O1 

 

CLERK'S CERTIFICATE 

 

 

fle.L.1"t 
fitieMOBIRt 

COU 
STATE OF NEVADA, ss. 

  

I, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the 
State of Nevada, do hereby certify that the following is a full, true and correct copy of 
the Judgment in this matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged 
and decreed, as follows: 

"ORDER the judgment of the district court AFFIRMED." 

Judgment, as quoted above, entered this 12th day of June, 2014. 

IN WITNESS WHEREOF, I have subscribed 
my name and affixed the seal of the Supreme 
Court at my Office in Carson City, Nevada this 
July 09, 2014. 

Trade Lindeman, Supreme Court Clerk 

By: Rory Wunsch 
Deputy Clerk 

00C167783 
CCJA 
NV Supreme Court Clerks CerileateiJudgn 
4021622 

11111111111111111111 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERA/ANSI(' A/K/A 
ROBERT JAMES DAY, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent. 

No. 64951 

FILED 
JUN 1 2 2014 

TRAM K. UNDEMAN 
CLERK,,Of SUPREME COURT 

BY 
DEPUTY ci 

ORDER OF AFFIRMANCE 

This is a proper person appeal from an order of the district 

court denying a motion to correct an illegal sentence. 1  Eighth Judicial 

District Court, Clark County; Elissa F. Cadish, Judge. 

In his motion filed on December 12, 2013, appellant first 

claimed that the district court was without jurisdiction to enter an 

amended judgment of conviction because this court had not yet issued the 

remittitur from the decision regarding the appeal of the denial of 

appellant's post-conviction petition for a writ of habeas corpus. 

liermanski v. State, Docket No. 47011 (Order of Affirmance and Limited 

Remand to Correct Judgment of Conviction, July 13, 2006). Appellant's 

'This appeal has been submitted for decision without oral argument, 
NRAP 34(0(3), and we conclude that the record is sufficient for our review 
and briefing is unwarranted. See Luckett v. Warden, 91 Nev. 681, 682, 541 
P.2d 910, 911 (1975). 

I LI- 1 9 2.1--1 
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claim was without merit and appellant failed to demonstrate that his 

sentence was facially illegal. See Edwards v. State, 112 Nev. 704, 708, 918 

P.2d 321., 324 (1996). Generally, a notice of appeal divests the district 

court of jurisdiction until this court issues its remittitur, thus returning 

jurisdiction to the district court. Buffington v. State, 110 Nev. 124, 126, 

868 P.2d 643, 644 (1994). However, while an appeal is pending and prior 

to issuance of the remittitur, the district court retains jurisdiction to 

address "matters that in no way affect the appears merits." Mack-Manley 

v. Manley, 122 Nev. 849, 855, 138 P.3d 525, 529-30 (2006). After this court 

issued its decision and shortly before the issuance of the remittitur, the 

district court amended the judgment of conviction to correct a 

typographical error as instructed by this court. Under these 
circumstances, appellant failed to demonstrate that the district court did 

not have jurisdiction to enter the amended judgment of conviction as the 
correction of the typographical error did not affect the merits of appellant's 

appeal. See id. Therefore, we conclude that the district court did not err 

in denying this claim. 
Second, appellant claimed that his sentence violated the 

Double Jeopardy Clause. This claim fell outside the narrow scope of 

claims permissible in a motion to correct an illegal sentence. See 

Edwards, 112 Nev. at 708, 918 13.2d at 324. Therefore, without 

considering the merits of this claim, we conclude that the district court did 

2 
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J. 

not err in denying it. Accordingly, the district court did not err in denying 

the motion and we 

ORDER the judgment of the district court AFFIRMED. 2  

J. 
Pickering 

Saitta 

cc: Hon. Elissa F. Cadish, District Judge 
Gregory Scott Hermanski 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 

21Are have reviewed all documents that appellant has submitted in 
proper person to the clerk of this court in this matter, and we conclude 
that no relief based upon those submissions is warranted. To the extent 
that appellant has attempted to present claims or facts in those 
submissions which were not previously presented in the proceedings 
below, we have declined to consider them in the first instance. 

3 
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G,ERTIEtto COPY 

This dtstureent is a fuL frt.* and correct copy of 

the ortinal-On file and of record in rny office. 
62/14 	_ 

DATE-  “ 	 -7, 	I:1-(T  
SupreuftCIi1ç1  State of Nevada.-. 

By 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/K/A 
ROBERT JAMES DAY, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent.  

Supreme Court No. 64951 
District Court Case No. C167783 

   

REMITTITUR  

TO: Steven D. Grierson, Eighth District Court Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 
Receipt for Remittitur. 

DATE: July 09, 2014 

Tracie Lindeman, Clerk of Court 

By: Rory Wunsch 
Deputy Clerk 

cc (without enclosures): 
Hon. Elissa F. Cadish, District Judge 
Gregory Scott Hermanski 
Clark County District Attorney 
Attorney General/Carson City 

RECEIPT FOR REMITTITUR 

Received of Trade Lindeman, Clerk of the Supreme Court of the State of Nevada, the 
REMITTITUR issued in the above-entitled cause, on 	JUL 1 5 MU  

HEATHER UNGERMANN 

Deputy District Court Clerk 

RECEIVED 

JUL 1 4 2014 	 14-22227 
CLFRK OF THE COURT 
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CLERK'S CERTIFICATE 

Supreme Court No. 65673 
District Court Case No. C167783 

FILED 
JUL 16 2014 

GREGORY SCOTT HERMANSKI, 
Appellant, 
VS. 

THE STATE OF NEVADA, 
Respondent.  

IN THE SUPREME COURT OF THE STATE OF NEVADA 

STATE OF NEVADA, ss. 

I, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the 
State of Nevada, do hereby certify that the following is a full, true and correct copy of 
the Judgment in this matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged 
and decreed, as follows: 

"ORDER this appeal DISMISSED." 

Judgment, as quoted above, entered this 12 th  day of June, 2014. 

IN WITNESS WHEREOF, I have subscribed 
my name and affixed the seal of the Supreme 
Court at my Office in Carson City, Nevada this 
July 11, 2014. 

Tracie Lindeman, Supreme Court Clerk 

By: Sally Williams 
Deputy Clerk 

00C197793 
CUD 
NV Supremo Court Clerks Cortillealet.lodon 
4025999 

111111111111111111111 
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COI 1.917A 011011) 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent. 

No. 65673 

FILED 
JUN 1 2 2014 

TFtACtE K LINDEMAN 
CLERK OF SUPREME COURT 

BY 

ORDER DISMISSING APPEAL 
	DEPUTY CL 

This is a proper person appeal from an order denying a motion 

for leave to file a motion for reconsideration. Eighth Judicial District 

Court, Clark County; Elissa F. Cadish, Judge. 

Because no statute or court rule permits an appeal from an 

order denying the abovementioned motion, we lack jurisdiction. Castillo v. 

State; 106 Nev. 349, 352, 792 P.2d 1133, 1135 (1990). Accordingly, we 

ORDER this appeal DISMISSED. 

Saida 

SUMMAR COURT' 
OF 

NEVADA 
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SUMBA* CounT 
OF 

NEVADA 2 

cc: Hon. Elissa F. Cadish, District Judge 
Gregory Scott Hermanski 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 
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*_- 
CERTIFIgD_COFNI 

This 	 ment safu1t, trilq*icl*e0 copy of 
the orit i  at on file an 	-record:In lily office. 

DATE:- 	 /2 

; 
411214_,  
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent.  

Supreme Court No. 65673 
District Court Case No. C167783 

   

REMITTITUR  

TO: Steven D. Grierson, Eighth District Court Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 
Receipt for Remittitur. 

DATE: July 11,2014 

Trade Lindeman, Clerk of Court 

By: Sally Williams 
Deputy Clerk 

cc (without enclosures): 
Hon. Elissa F. Cadish, District Judge 
Gregory Scott Hemianski 
Clark County District Attorney 
Attorney GeneraVCarson City 

RECEIPT FOR REMITTITUR 

Received of Trade Lindeman, Clerk of the Supreme Court of the State of Nevada, the 
REMITTITUR issued in the above-entitled cause, on 	JUL 1 6 2014  

HEATHER UNGERMANN 

Deputy District Court Clerk 

RECEIVED 

JUL 1 5 2014 
CLERK OF THE COURT 
	 14-22581 
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STATE OF MISSOURI 
COUNTY OF BOONE 

--1,..C . HERYL ---Wi3i -TMARS-iii-C4erk... ,3f..-the - 
Circuit Court el Elf34,me County, 
hereby certify the above and foregoiril is 
a full, true and corre=2... copy of 

; 

P.s fuliy as the same rerna'ms ot record' in 
my said office. fl WITNESS WHEREOF, 

have hereunto Sat nly band and aft4d 

the seal of said efficeth 

day of 
CHERYL WHITMARSH, CLERK 
Circuit Clerk of Boom) Caurvy., Mo 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI, 
Appellant(s), 
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STATE OF NEVADA, 
Respondent(s), 

Case No: C167783 
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02/18/2014 	JUDICIAL NOTICE 

03/14/2001 	JURY LIST 

02/21/2001 	MOTION AND NOTICE OF MOTION TO AMEND 
INFORMATION 

3 

3 

6 

6 

6 

6 

7 

6 

7 

1 

4 

6 

1 

1 

1 

1 

1 

6 

1 

1 

591 - 592 

600 - 602 

1181 - 1182 

1268 - 1269 

1291 - 1292 

1340 - 1340 

1448 - 1514 

1374 - 1380 

1381 - 1447 

26 - 27 

732 - 742 

1275 - 1287 

14 - 16 

72 - 74 

139 - 165 

192 - 193 

194 - 195 

1203 - 1207 

138 - 138 

110 - 114 

1 
	

03/20/2001 	MOTION AND NOTICE OF MOTION TO AMEND 
	

170 - 174 
INFORMATION 

3 
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07/19/2002 	MOTION FOR A NEW TRIAL 

08/30/2002 	MOTION FOR A NEW TRIAL 

10/01/2002 	MOTION FOR A NEW TRIAL 

04/08/2014 	MOTION FOR LEAVE TO FILE MOTION FOR 
RECONSIDERATION 

3 

3 

3 

6 

470 - 477 

498 - 514 

517 - 527 

1310- 1314 

1035 - 1035 

709 - 712 

839 - 851 

929 - 940 

1191 - 1197 

1316 - 1321 

539 - 555 

12/16/2013 

10/05/2005 

03/25/2010 

06/21/2011 

02/05/2014 

04/08/2014 

12/03/2002 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

MOTION FOR PRISONER TRANSPORTATION ORDER 

MOTION FOR RECONSIDERATION 

MOTION FOR RECONSIDERATION 

MOTION FOR RECONSIDERATION 

MOTION FOR RECONSIDERATION 

MOTION TO DISMISS COUNSEL AND APPOINTMENT OF 
SUBSTITUTE COUNSEL 

5 

4 

4 

5 

6 

6 

3 

3 
	

08/28/2002 	MOTION TO DISMISS COUNT PURSUANT TO HABITUAL 	492 - 497 
CRIMINAL STATUTE, NRS 207.010 

1 
	

03/09/2001 	MOTION TO DISMISS FOR FAILURE TO PRESERVE 	 131 - 137 
EVIDENCE 

117 - 125 

1019 - 1021 

1076 - 1079 

478 - 486 

02/22/2001 	MOTION TO DISMISS INFORMATION 

12/12/2013 	MOTION TO EXTEND PRISON COPY WORK LIMIT 

01/13/2014 	MOTION TO EXTEND PRISON COPY WORK LIMIT 

07/19/2002 	MOTION TO VACATE SENTENCE AS AN HABITUAL 
CRIMINAL 

1 

5 

5 

3 

3 

3 

01/14/2005 	MOTION TO WITHDRAW COUNSEL 

08/02/2004 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

626 - 629 

618 - 623 

859 - 863 

1012 - 1017 

1363 - 1368 

4 
	

10/11/2010 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

5 
	

12/20/2011 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

6 	07/15/2014 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 

4 
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JUDGMENT - AFFIRMED 

08/10/2006 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED AND REMAND 

11/02/2006 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

10/04/2011 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

07/16/2014 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

04/18/2002 	NEVADA SUPREME COURT CLERKS 
CERTIFICATE/JUDGMENT - AFFIRMED IN PART AND 
REMAND; REHEARING DENIED 

4 

4 

5 

6 

3 

772 - 781 

809 - 814 

1007- 1011 

1369 - 1373 

463 - 469 

1 
	

06/08/2001 	NOTICE OF APPEAL 
	

199 - 201 

05/07/2003 

05/08/2003 

05/20/2003 

05/22/2003 

03/27/2006 

08/28/2006 

03/25/2010 

06/24/2011 

07/25/2011 

02/04/2014 

03/24/2014 

04/04/2014 

05/06/2014 

05/13/2014 

03/06/2006 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF ENTRY OF DECISION AND ORDER 

586 - 588 

593 - 595 

603 - 603 

604 - 606 

764 - 765 

806 - 806 

852 - 854 

941 - 943 

991 - 993 

1179 - 1180 

1265 - 1267 

1288 - 1290 

1336 - 1339 

1352 - 1356 

743 - 754 

3 

3 

3 

3 

4 

4 

4 

5 

5 

6 

6 

6 

6 

6 

4 

6 
	

04/07/2014 	NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 1293 - 1306 
OF LAW AND ORDER 

5 
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07/07/2011 	NOTICE OF ENTRY OF ORDER 

07/12/2011 	NOTICE OF ENTRY OF ORDER 

08/12/2011 	NOTICE OF ENTRY OF ORDER 

12/26/2002 	NOTICE OF INTENT TO SEEK PUNISHMENT AS A 
HABITUAL CRIMINAL 

10/05/2005 	NOTICE OF MOTION 

02/05/2014 	NOTICE OF MOTION 

04/08/2014 	NOTICE OF MOTION AND MOTION FOR LEAVE TO FILE 
MOTION FOR RECONSIDERATION 

5 

5 

5 

3 

4 

6 

6 

958 - 961 

964 - 967 

1003 - 1006 

565 - 568 

713 - 713 

1198 - 1198 

1309 - 1309 

6 
	

04/08/2014 	NOTICE OF MOTION AND MOTION FOR 
	

1315 - 1315 
RECONSIDERATION 

4 
	

02/09/2010 	NOTICE OF MOTION AND MOTION TO CORRECT AN 	815 - 829 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE 

5 
	

12/12/2013 	NOTICE OF MOTION AND MOTION TO CORRECT ILLEGAL 1022 - 1034 
SENTENCE 

6 
	

02/25/2014 	NOTICE OF MOTION AND MOTION TO VACATE HABITUAL 1245 - 1251 
FELON ADJUDICATION AND SENTENCE 

5 
	

06/16/2011 	NOTICE OF MOTION/MOTION FOR EXTENSION OF TIME 	923 -928 

5 
	

07/21/2011 	NOTICE OF MOTION/MOTION FOR LEAVE TO FILE 	968 - 971 
MOTION FOR RECONSIDERATION 

972 - 984 

128 - 130 

98 - 100 

562 - 564 

1153 - 1161 

NOTICE OF MOTION/MOTION FOR RECONSIDERATION 

NOTICE OF WITNESSES [NRS 174.234 (1)(B)] 

NOTICE OF WITNESSES [NRS 174.234(1)(B)] 

OBJECTION 

OPPOSITION TO MOTION TO EXTEND PRISON COPYWORK 
LIMIT 

5 
	

07/21/2011 

1 
	

02/27/2001 

1 
	

01/23/2001 

3 
	

12/04/2002 

6 
	

01/30/2014 

6 
	

02/21/2014 	OPPOSITION TO RENEWED MOTION TO EXTEND PRISON 	1241 - 1244 
COPY WORK LIMIT 

1 
	

08/25/2000 	ORDER 	 23 - 24 

1 	09/27/2000 	ORDER 	 25 - 25 

6 
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6 

4 

4 

6 

06/19/2000 

11/17/2000 

12/30/2002 

06/02/2014 

ORDER (COMMITMENT) 

ORDER (REMAND) 

ORDER APPOINTING COUNSEL 

ORDER DENYING COUNTERMOTION FOR 
DETERMINATION OF VEXATIOUS LITIGATION AND 
REQUEST FOR ORDER TO SHOW CAUSE WHY THE COURT 
SHOULD NOT ISSUE A PRE-FILING INJUNCTION ORDER 

06/02/2014 	ORDER DENYING DEFENDANT'S MOTION FOR 
RECONSIDERATION AND ORDER DENYING DEFENDANT'S 
MOTION FOR LEAVE TO FILE MOTION FOR 
RECONSIDERATION 

ORDER DENYING DEFENDANT'S MOTION TO CORRECT 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE 

ORDER DENYING DEFENDANT'S MOTION TO STAY 
PROCEEDINGS AND MOTION FOR APPOINTMENT OF 
COUNSEL 

ORDER DENYING DEFENDANT'S MOTION TO VACATE 
HABITUAL FELON ADJUDICATION AND SENTENCE 

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR 
LEAVE TO FILE MOTION FOR RECONSIDERATION 

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION TO CORRECT AN 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE AND DEFENDANT' PRO 
PER MOTION FOR LEAVE TO FILE DEFENDANT'S 
RESPONSE TO STATE'S OPPOSITION TO DEFENDANT'S PRO 
PER MOTION TO CORRECT AN ILLEGAL SENTENCE OR IN 
THE ALTERNATIVE MOTION FOR MODIFICATION OF 
SENTENCE 

1 

1 

3 

6 

5 

5 

17 - 19 

31 - 32 

569 - 570 

1359 - 1360 

1361 - 1362 

837 - 838 

807 - 808 

1273 - 1274 

1001 - 1002 

962 - 963 

03/09/2010 

08/29/2006 

03/31/2014 

08/11/2011 

07/11/2011 

4 
	

05/20/2011 	ORDER DENYING DEFENDANT'S PRO PER MOTION TO 	892 - 893 
CORRECT ILLEGAL SENTENCE OR, IN THE ALTERNATIVE, 
MOTION FOR MODIFICATION OF SENTENCE 

7 
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4 	04/08/2010 	ORDER DENYING DEFENDANT'S PRO PER MOTION TO 	857 - 858 
RECONSIDER 

4 	01/19/2006 	ORDER DENYING DEFENDANT'S PRO PER MOTION TO 	730 - 731 
RECONSIDER MOTION FOR PRISONER TRANSPORTATION 

5 	01/24/2014 	ORDER DENYING DEFENDANT'S PRO SE MOTION TO 	1150 - 1150 
EXTEND PRISON COPY WORK LIMIT AND DEFENDANT'S 
PRO SE MOTION TO CORRECT ILLEGAL SENTENCE 
(CONTINUED) 

6 	01/24/2014 	ORDER DENYING DEFENDANT'S PRO SE MOTION TO 	1151 - 1152 
EXTEND PRISON COPY WORK LIMIT AND DEFENDANT'S 
PRO SE MOTION TO CORRECT ILLEGAL SENTENCE 
(CONTINUATION) 

6 
	

04/10/2014 	ORDER DENYING MOTION TO EXTEND COPYWORK LIMIT 1322 - 1322 

4 
	

04/11/2006 	ORDER DENYING PETITIONER'S MOTION FOR REHEARING 768 - 769 

08/26/2004 

07/18/2005 

12/24/2013 

04/01/2003 

ON DECISION ENTERED MARCH 3, 2006 

ORDER FOR EXCESS FEES 

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 
DAY, AKA, GREGORY SCOTT HERMANSKI, BAC #69140 

3 

4 

5 

3 

624 - 625 

700 - 700 

1067 - 1067 

582 - 583 

3 
	

02/15/2002 	ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 	461 - 462 
DAY, BAC #69140 

3 
	

09/26/2002 	ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 	515 - 516 
DAY, BAC #69140 

2 
	

09/25/2001 	ORDER FOR TRANSCRIPT 	 457 - 457 

3 
	

07/19/2002 	ORDER FOR TRANSCRIPT 	 487 - 487 

3 
	

02/08/2005 	ORDER GRANTING DEFENDANT'S MOTION TO 	 630 -631 
WITHDRAW COUNSEL 

1 
	

02/21/2001 
	

ORDER TO AMEND INFORMATION 
	

115 - 116 

1 
	

03/26/2001 
	

ORDER TO AMENDED INFORMATION 
	

175 - 176 

1 
	

10/04/2000 
	

ORDER TO TRANSPORT DEFENDANT (FOUND 
	

28 - 29 

8 
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COMPETENT PER NRS 178.460) 

PETITION FOR WRIT OF HABEAS CORPUS (CONTINUED) 

PETITION FOR WRIT OF HABEAS CORPUS 
(CONTINUATION) 

PETITION FOR WRIT OF HABEAS CORPUS (POST 
CONVICTION) 

PETITIONER'S MOTION FOR REHEARING ON DECISION 
ENTERED MARCH 3, 2006 

PETITIONER'S OBJECTION AND MOTION TO STRIKE 
RESPONDENT'S OPPOSITION TO MOTION TO EXTEND 
PRISON COPY-WORK LIMIT 

3 
	

07/13/2005 

4 
	

07/13/2005 

5 
	

12/16/2013 

4 
	

03/16/2006 

6 
	

02/11/2014 

632 - 690 

691 - 699 

1040 - 1066 

755 - 759 

1199 - 1202 

5 
	

01/17/2014 	PETITIONER'S STATEMENT OF CAUSE FOR DELAY 
	

1146 - 1149 

1 
	

04/25/2001 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 
	

180 - 185 
CONFIDENTIAL 

3 
	

02/20/2003 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 
	

575 - 581 
CONFIDENTIAL 

1 
	

03/15/2001 	PROPOSED JURY INSTRUCTIONS NOT USED AT TRIAL 	166 - 168 

1 
	

11/15/2000 	REMITTITUR 
	

30 - 30 

6 
	

02/04/2014 	RENEWED MOTION TO EXTEND PRISON COPY-WORK 
	

1183- 1188 
LIMIT 

1 
	

06/08/2001 
	

REQUEST FOR ROUGH DRAFT TRANSCRIPT 
	

202 - 204 

1 
	

03/26/2001 
	

SECOND AMENDED INFORMATION 
	

177 - 179 

4 
	

07/27/2006 
	

SECOND AMENDED JUDGMENT OF CONVICTION 
	

770 -771 

4 

06/28/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
EXTENSION OF TIME 

06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
LEAVE TO FILE DEFENDANT'S RESPONSE TO STATE'S 
OPPOSITION TO DEFENDANT'S PRO PER MOTION TO 
CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 

5 

4 

946 - 951 

913 - 917 

918 - 920 

9 
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AUTHORITIES IN SUPPORT OF MOTION TO CORRECT 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE (CONTINUED) 

06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	921 - 922 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION TO CORRECT 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE (CONTINUATION) 

10/02/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR NEW 528 - 532 
TRIAL 

10/24/2005 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
PRISONER TRANSPORTATION 

10/24/2005 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
PRISONER TRANSPORTATION 

06/29/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RECONSIDERATION 

02/20/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RECONSIDERATION 

714- 717 

718 - 721 

952 - 957 

1225 - 1233 

04/24/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	1323 - 1335 
RECONSIDERATION AND COUNTERMOTION FOR 
DETERMINATION OF VEXATIOUS LITIGATION AND 
REQUEST FOR ORDER TO SHOW CAUSE WHY THE COURT 
SHOULD NOT ISSUE A PRE-FILING INJUNCTION ORDER 

03/23/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
	

760 - 763 
REHEARING 

02/19/2010 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	830 - 836 
CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

08/22/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO STAY 798 - 803 
PROCEEDINGS AND MOTION FOR APPOINTMENT OF 
COUNSEL 

03/12/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

1252 - 1259 
VACATE HABITUAL OFFENDER ADJUDICATION AND 
SENTENCE 

10 
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3 

5 

10/02/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
VACATE SENTENCE AS AN HABITUAL CRIMINAL 

07/22/2011 	STATE'S OPPOSITION TO DEFENDANT'S NOTICE OF 
MOTION/MOTION FOR LEAVE TO FILE MOTION FOR 
RECONSIDERATION 

533 - 538 

985 - 990 

4 
	

09/20/2005 	STATE'S OPPOSITION TO DEFENDANT'S PETITION FOR 	701 - 708 
WRIT OF HABEAS CORPUS (POST-CONVICTION) 

4 
	

05/06/2011 	STATE'S OPPOSITION TO DEFENDANT'S PRO PER MOTION 881 - 885 
TO CORRECT ILLEGAL SENTENCE OR IN THE 
ALTERNATIVE MOTION FOR MODIFICATION OF 
SENTENCE 

6 
	

01/31/2014 	STATE'S RESPONSE AND MOTION TO DISMISS 
	

1162- 1178 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
AND "FIRST AMENDED" PETITION FOR WRIT OF HABEAS 
CORPUS 

3 
	

12/03/2002 	STATE'S RESPONSE TO DEFENDANT'S MOTION FOR NEW 556 - 561 
TRIAL 

5 

6 

01/02/2014 	STATE'S RESPONSE TO DEFENDANT'S MOTION TO 
CORRECT ILLEGAL SENTENCE AND MOTION TO EXTEND 
PRISON COPY WORK LIMIT. 

02/21/2014 	STATE'S RESPONSE TO NEW CLAIMS RAISED IN 
DEFENDANT'S REPLY TO THE STATE'S RESPONSE TO 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) 

1068 - 1075 

1234 - 1240 

4 
	

12/08/2005 	STATE'S SUPPLEMENTAL RESPONSE TO DEFENDANT'S 	722 - 729 
PETITION FOR WRIT OF HABEAS CORPUS (POST- 
CONVICTION) 

4 
	

05/19/2011 	SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT 886 - 891 
OF MOTION TO CORRECT AN ILLEGAL SENTENCE OR, IN 
THE ALTERNATIVE, MOTION FOR MODIFICATION OF 
SENTENCE 

3 	02/11/2003 	TRANSCRIPT OF HEARING HELD ON APRIL 26, 2000 	571 - 574 

11 
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3 
	

02/27/2004 	TRANSCRIPT OF HEARING HELD ON APRIL 30, 2003 	610 - 617 

1 
	

01/09/2001 	TRANSCRIPT OF HEARING HELD ON DECEMBER 4, 2000 	75 -97 

2 
	

11/01/2001 	TRANSCRIPT OF HEARING HELD ON FEBRUARY 21, 2001 	458 - 460 

1 
	

06/21/2000 	TRANSCRIPT OF HEARING HELD ON JUNE 6, 2000 	 20 -22 

1 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 12, 2001 	205 -211 

1 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 13, 2001 	212 - 230 
(CONTINUED) 

2 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 13, 2001 	231 - 314 
(CONTINUATION) 

2 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 14, 2001 	315 - 440 

2 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MAY 9, 2001 	 441 - 456 

1 
	

03/15/2001 	VERDICT 	 169 - 169 

1 
	

02/22/2001 	WITNESS LIST 	 126 - 127 

12 



	

1 	Defendant filed a Motion To Stay Proceedings And Motion For Appointment Of 

	

2 	Counsel on August 11, 2006. The State filed its Opposition on August 22, 2006. On August 

	

3 	23, 2006, Defendant's motion was denied. Defendant filed a Notice of Appeal on August 

4 28 2006 from the Second Amended Judgment of Conviction and the District Court's Order 

	

5 	denying his Motion to Stay Proceedings And Motion For Appointment of Counsel (Case No. 

	

6 	47963). On October 3, 2006, the Nevada Supreme Court filed an order, dismissing 

	

7 	Defendant's appeal. Remittitur was issued on October 31, 2006. 

	

8 	On February 9, 2010, Defendant filed a Motion To Correct Illegal Sentence Or In The 

9 Alternative Motion For Modification Of Sentence. The Motion was denied by the District 

	

10 	Court on February 22, 2010. On March 25, 2010, Defendant filed a Notice of Appeal. On 

	

11 	September 9, 2010, the Nevada Supreme Court affirmed the District Court's denial of 

	

12 	Defendant's Motion to Correct an Illegal Sentence and found that his sentence was legal. 

	

13 	Remittitur was issued on October 5, 2010. 

	

14 	On April 25, 2011, Defendant filed a second Motion to Correct an Illegal Sentence or, 

	

15 	in the Alternative Motion for Modification of Sentence to which the State filed a response. 

	

16 	The motion was denied by the District Court on May 9, 2011 and the Order of Denial was 

	

17 	entered on May 20, 2011. 

	

18 	On May 24, 2011, the instant Motion for Leave to File Supplemental Points and 

	

19 	Authorities in Support of Motion To Correct Illegal Sentence Or In The Alternative Motion 

	

20 	For Modification Of Sentence to which the State responds as follows. 

	

21 	 ARGUMENT 

	

22 	 THERE IS NO BASIS TO GRANT DEFENDANT'S MOTION 

	

23 	The State opposes Defendant's motion on the ground that there is simply no basis to 

	

24 	grant it. On May 9, 2011, the District Court denied Defendant's Motion To Correct Illegal 

	

25 	Sentence Or In The Alternative Motion For Modification Of Sentence ("Motion to Correct 

	

26 	Illegal Sentence'). The Order of Denial was entered on May 20, 2011. Accordingly, there is 

	

27 	no reason to grant Defendant's motion for leave to file supplemental points and authorities to 

	

28 	/// 

C: TroAm FilesNeevia.Com  \Document ConverLer\ temp \ 1 816374-2132499.DOC 
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1 	the motion to correct illegal sentence, and thus, the instant motion is moot. NCAA v. Univ.  

2 	Nev. Reno, 97 Nev. 56, 624 P.2d 10 (1981). 

3 	 CONCLUSION 

4 	Based on the aforementioned arguments, the State respectfully requests that this Court 

5 	deny Defendant's Motion for Leave to File Supplemental Points and Authorities in Support 

6 	of Motion To Correct Illegal Sentence Or In The Alternative Motion For Modification Of 

7 	Sentence. 

8 	DATED this 2nd day of June, 2011. 

9 	 Respectfully submitted, 

10 

11 

12 

13 

BY /s/ Thomas Carroll 
THOMAS CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 2nd day of 

June, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSK1, #69140 
aka Robert James Day 
NORTHERN NEVADA CORRECTIONAL CENTER 
P.O. BOX 7000 
CARSON CITY, NV 89702 

24 

25 

26 

27 

28 CH/TC/cc 

BY: /s/ C. Cintola 

 

C. Cmtola 
Employee of the District Attorney's Office 

C: Prom FilesNeevia.Com  \Document ConverLer\ temp \ 1 816374-2132499.DOC 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI AfK/A 
ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

No. 55718 

FILED 
SEP 09  2910 

az a  1E piREINDhiA mEzcoNum.  
Sr -Fr 	I P, 

ORDER OF AFFIRMANCE 
DEP TY CL ,  RK 

     

This is a proper person appeal from an order of the district 

court denying a motion to modify or correct sentence.' Eighth Judicial 

District Court, Clark County; Jennifer Togliatti, Judge. 

In his motion filed on February 9, 2010, appellant claimed 

that the habitual criminal enhancement was illegal because the district 

court failed to first sentence him for the underlying offenses. Appellant 

failed to demonstrate that the district court relied on mistaken 

assumptions regarding his criminal record that worked to his extreme 

detriment. See Edwards v. State,  112 Nev. 704, 708, 918 P.2d 321, 324 

(1996). Appellant's claim was outside the scope of a motion to correct an 

illegal sentence as the sentence was facially legal, see NRS 207.012(1)(b), 

and appellant failed to demonstrate that the district court was not a 

'This appeal has been submitted for decision without oral argument, 
NRAP 34(f)(3), and we conclude that the record is sufficient for our review 
and briefing is unwarranted. See Luckett v. Warden, 91 Nev. 681, 682, 
541 P.2d 910, 911 (1975). 
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competent court of jurisdiction. See Edwards, 112 Nev. at 708, 918 P.2d at 

324. We therefore conclude that the district court did not err in denying 

appellant's motion. Accordingly, we 

ORDER the judgment of the district court AFFIRMED. 

/-4-LA  
Hardesty 

'---- 

	

t... 
Douglas 

ei  
Pickering 

, 	J. 

_ 

J. 

, 	J. 

cc: 	Hon. Jennifer Togliatti, District Judge 
Gregory Scott Hermanski 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 

- 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: 00C167783 

DEPT NO: VI 

GREGORY SCOTT HERMANSKI, 
13 aka Robert James Day, 

#1679345 
14 

Defendant. 
15 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR EXTENSION OF TIME 
16 

17 
	

DATE OF HEARING: June 29, 2011 
TIME OF HEARING: 8:30 A.M. 

18 

19 
	

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

20 THOMAS M. CARROLL, Chief Deputy District Attorney, and hereby submits the attached 

21 
	

Points and Authorities in Opposition to Defendant's Motion for Extension of Time. 

22 
	

This Opposition is made and based upon all the papers and pleadings on file herein, 

23 
	

the attached points and authorities in support hereof, and oral argument at the time of 

24 hearing, if deemed necessary by this Honorable Court. 

25 
	

/ / / 

26 
	

/ / / 

27 
	

/ / / 
/ / / 

28 
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1 	 POINTS AND AUTHORITIES  

	

2 	 STATEMENT OF THE CASE  

	

3 	On December 7, 2000, an Information was filed charging Gregory Scott Hermanski l , 

4 hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

	

5 	NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

	

6 	(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

	

7 	Information to include notice of its intent to seek treatment of Defendant as a Habitual 

	

8 	Criminal (NRS 207.010). On March 13, 2001, Defendant's trial before a jury commenced. 

	

9 	On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

	

10 	sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

	

11 	habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

	

12 	three hundred (300) months incarceration with 382 days credit for time served. A Judgment 

	

13 	of Conviction was filed on May 18, 2001. 

	

14 	Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

	

15 	On November 15 2001, the Supreme Court affirmed Defendant's conviction. However, the 

	

16 	Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

	

17 	conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

	

18 	convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

	

19 	specifically indicate under which statute Defendant was adjudicated as a habitual criminal, 

	

20 	and (3) for the district court to specify a sentence for each of Defendant's two convictions as 

	

21 	the Judgment of Conviction only sets forth one definite term for one offense. 

	

22 	Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

	

23 	was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering 

	

24 	this, the district court vacated Defendant's sentence and conducted another sentencing 

	

25 	hearing. In response, the State also filed a notice of intent to seek punishment of Defendant 

26 

27 

28 

I  During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, ease No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hcrmanski. 
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as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, 

	

2 	this Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced 

	

3 	him to two concurrent life sentences without the possibility of parole with no credit for time 

4 served. An Amended Judgment of Conviction was filed on May 16, 2003. 

	

5 	Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

	

6 	41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

	

7 	affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

	

8 	Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on July 18, 

	

9 	2005. The State's Opposition was filed on September 20, 2005. The Court also ordered a 

	

10 	supplemental response from the State regarding Defendant's Ground 3 of his Petition which 

11 	alleges ineffective assistance of counsel at his re-sentencing under his true birth name. The 

	

12 	State filed its Supplemental Response on December 8, 2005. On February 3, 2006, the court 

	

13 	denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). A Findings of 

	

14 	Fact, Conclusions of Law and Order was filed on March 3, 2006. A Notice of Entry of 

	

15 	Decision and Order was filed on March 6, 2006. 

	

16 	On March 17, 2006, Defendant filed a Motion for Rehearing. The State filed its 

	

17 	Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was denied. 

	

18 	Defendant filed a Notice with the Nevada Supreme Court appealing the District 

	

19 	Court's denial of his Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, 

20 the Nevada Supreme Court filed an Order of Affirmance and Limited Remand to Correct 

21 	Judgment of Conviction (case No. 47011). The Supreme Court remanded Defendant's case 

	

22 	to the District Court for the sole purpose of amending the Judgment of Conviction to read 

	

23 	that Defendant was adjudicated a habitual offender pursuant to NRS 207.012 for both the 

	

24 	robbery and burglary counts. Remittitur was issued on August 8, 2006. 

	

25 	Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

	

26 	was filed on July 27, 2006. 

	

27 	Defendant filed a Motion To Stay Proceedings And Motion For Appointment Of 

	

28 	Counsel on August 11, 2006. The State filed its Opposition on August 22, 2006. On August 
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1 	23, 2006, Defendant's motion was denied. Defendant filed a Notice of Appeal on August 

	

2 	28, 2006 from the Second Amended Judgment of Conviction and the District Court's Order 

	

3 	denying his Motion to Stay Proceedings And Motion For Appointment of Counsel (case No. 

	

4 	47963). On October 3, 2006, the Nevada Supreme Court filed an order, dismissing 

	

5 	Defendant's appeal. Remittitur was issued on October 31, 2006. 

	

6 	On February 9, 2010, Defendant filed a Motion To Correct Illegal Sentence Or In The 

7 Alternative Motion For Modification Of Sentence. The Motion was denied by the District 

	

8 	Court on February 22, 2010. On March 25, 2010, Defendant filed a Notice of Appeal. On 

	

9 	September 9, 2010, the Nevada Supreme Court affirmed the District Court's denial of 

	

10 	Defendant's Motion to Correct an Illegal Sentence and found that his sentence was legal. 

	

11 	Remittitur was issued on October 5,2010. 

	

12 	On April 25, 2011, Defendant filed a second Motion to Correct an Illegal Sentence or, 

	

13 	in the Alternative Motion for Modification of Sentence to which the State filed a response. 

	

14 	The motion was denied by the District Court on May 9, 2011 and the Order of Denial was 

	

15 	entered on May 20, 2011. 

	

16 	On June 16, 2011, Defendant filed the instant motion to which the State response as 

	

17 	follows. 

	

18 
	

ARGUMENT  

	

19 
	

THERE IS NO BASIS IN WHICH TO GRANT DEFENDANT'S MOTION 

	

20 
	

Defendant seeks an extension of time in order to "receive" the District Court's May 

	

21 
	

20, 201 1 order denying his second motion to correct/modify his sentence. Defendant wishes 

	

22 	to receive the Court's order for the purpose of preparing a motion to reconsider. However, 

	

23 	no extension should be granted for several reasons. 

	

24 	First, there is no need to "reconsider" this issue it is barred by the doctrine of law of 

	

25 	the case. Defendant already raised this issue of his sentence's legality for the first time on 

	

26 	February 9, 2010 and its denial was affirmed by the Nevada Supreme Court on September 9, 

	

27 	2010. When an issue has already been decided on the merits by the Nevada Supreme Court, 

	

28 	the Court's ruling is law of the case, and the issue will not be revisited. Hogan v. Warden, 
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1 	109 Nev. 952, 959, 860 P.2d 710, 715 (1993); see also Hall v. State, 91 Nev. 314, 315-16, 

	

2 	535 P.2d 797, 798-99 (1975); Pellegrini, 117 Nev. at 860,34 P.3d at 519; McNelton v. State, 

	

3 	115 Nev. 396, 990 P.2d 1263, 1276 (1999); Valerio v. State, 112 Nev. 383, 386, 915 P.2d 

	

4 	874, 876 (1996). The law of a first appeal is the law of the case in all later appeals in which 

	

5 	the facts are substantially the same; this doctrine "cannot be avoided by more detailed and 

	

6 	precisely focused argument subsequently made after reflection upon the previous 

	

7 	proceedings." Hogan, 109 Nev. at 952, 860 P.2d at 710 (citing Hall, 91 Nev. 314, 535 P.2d 

	

8 	797); see also McNelton, 115 Nev. 396, 990 P.2d 1263. Here, this challenge to the legality 

	

9 	of his sentence has already been decided on the merits by the Nevada Supreme Court on 

	

10 	appeal, and thus, is barred by the law of the case doctrine and must be dismissed. 

	

11 	Defendant raised this issue a second time, albeit unsuccessfully, on April 25, 2011. 

	

12 	The District Court again denied the motion. Now, Defendant seeks this extension of time, 

	

13 	ultimately, for the purpose of bring the matter before the Court for a third time. Since the 

	

14 	issue has been long resolved by the Nevada Supreme Court, per Hall, this motion should be 

	

15 	denied. 

	

16 	Additionally, even assuming Defendant could overcome the law of the case doctrine, 

17 Defendant has not taken the proper steps under EJDCR 2.24, which governs a 

	

18 	reconsideration of a motion. EJDCR 2.24 reads: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(a) No motions once heard and disposed of may be renewed in the 
same cause, nor may the same matters therein embraced be 
reheard, unless by leave of the court granted upon motion 
therefore, after notice of such motion to the adverse parties. 

(b) A party seeking reconsideration of a ruling of the court, other than 
any order which may be addressed by motion pursuant to NRCP 
50(b), 52(b), 59, or 60, must file a motion for such relief within 10 
days after service of written notice of the order or judgment unless 
the time is shortened or enlarged by order. A motion for rehearing or 
reconsideration must be served, noticed, filed and heard as is any 
other motion. A motion for reconsideration does not toll the 30-day 
period for filing a notice of appeal from a final order or judgment. 

(emphasis added). Here, Defendant has already filed two unsuccessful motions to correct an 

illegal sentence. Defendant has not obtained leave of the court to file a Motion to 

Reconsider. Because Defendant failed to comply with EJDCR 2.24(a), there is no reason in 
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1 	which he should be granted leave to review the Court's order denying his latest motion to 

	

2 	correct an illegal sentence. 

	

3 	In light of the fact that the Nevada Supreme Court has review the matter on the merits 

	

4 	and the District Court reviewed the issue twice, the State requests that the Court make a 

	

5 	finding that Defendant has engaged in vexatious litigation pursuant to NRS 209.451(1)(d) so 

	

6 	that the State can seek a revocation of Defendant's good time credits. 

	

7 	 CONCLUSION  

	

8 	For all the foregoing reasons, Defendant's Motion for Extension of Time should be 

	

9 	denied. 

	

10 	DATED this  28th  day of June 2011. 

	

11 	 Respectfully submitted, 

	

12 	 DAVID ROGER 
Clark County District Attorney 

	

13 	 Nevada Bar #002781 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

BY /s/MICHAEL N. O'CALLAGHAN for 

 

THOMAS M. CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing, was made this 28th  day 

of June, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSK1 #69140 
a/k/a Robert James Day 
NNCC 
PO BOX 7000 
CARSON CITY NV 89702 

/s/P. Manis 

 

Secretary for the District Attorney's 
Office 

HAMNERC/TMC/pm 
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THE STATE OF NEVADA, 

Plaintiff, 

GREGORY SCOTT HERMANSKI, 
aka Robert James Day, 
#1679345 

Defendant. 
	  ) 
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DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
THOMAS M. CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASE NO: 00C167783 

DEPT NO: VI 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR RECONSIDERATION 

DATE OF HEARING: July 6, 2011 
TIME OF HEARING: 8:30 A.M. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

THOMAS M. CARROLL, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's Motion for Reconsideration. 

This Opposition is made and based upon all the papers and pleadings on file herein, 

22 	the attached points and authorities in support hereof, and oral argument at the time of 

23 hearing, if deemed necessary by this Honorable Court. 

24 	/ / / 

25 	/ / / 

26 	1/1 

27 	/ / / 

28 
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1 	 POINTS AND AUTHORITIES  

	

2 	 STATEMENT OF THE CASE  

	

3 	On December 7, 2000, an Information was filed charging Gregory Scott Hermanski l , 

4 hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

	

5 	NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

	

6 	(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

	

7 	Information to include notice of its intent to seek treatment of Defendant as a Habitual 

	

8 	Criminal (NRS 207.010). On March 13, 2001, Defendant's trial before a jury commenced. 

	

9 	On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

	

10 	sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

	

11 	habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

	

12 	three hundred (300) months incarceration with 382 days credit for time served. A Judgment 

	

13 	of Conviction was filed on May 18, 2001. 

	

14 	Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

	

15 	On November 15 2001, the Supreme Court affirmed Defendant's conviction. However, the 

	

16 	Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

	

17 	conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

	

18 	convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

	

19 	specifically indicate under which statute Defendant was adjudicated as a habitual criminal, 

	

20 	and (3) for the district court to specify a sentence for each of Defendant's two convictions as 

	

21 	the Judgment of Conviction only sets forth one definite term for one offense. 

	

22 	Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

	

23 	was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering 

	

24 	this, the district court vacated Defendant's sentence and conducted another sentencing 

	

25 	hearing. In response, the State also filed a notice of intent to seek punishment of Defendant 

26 

27 

28 

I  During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, ease No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hcrmanski. 
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as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, 

	

2 	this Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced 

	

3 	him to two concurrent life sentences without the possibility of parole with no credit for time 

4 served. An Amended Judgment of Conviction was filed on May 16, 2003. 

	

5 	Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

	

6 	41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

	

7 	affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

	

8 	Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on July 18, 

	

9 	2005. The State's Opposition was filed on September 20, 2005. The Court also ordered a 

	

10 	supplemental response from the State regarding Defendant's Ground 3 of his Petition which 

11 	alleges ineffective assistance of counsel at his re-sentencing under his true birth name. The 

	

12 	State filed its Supplemental Response on December 8, 2005. On February 3, 2006, the court 

	

13 	denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). A Findings of 

	

14 	Fact, Conclusions of Law and Order was filed on March 3, 2006. A Notice of Entry of 

	

15 	Decision and Order was filed on March 6, 2006. 

	

16 	On March 17, 2006, Defendant filed a Motion for Rehearing. The State filed its 

	

17 	Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was denied. 

	

18 	Defendant filed a Notice with the Nevada Supreme Court appealing the District 

	

19 	Court's denial of his Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, 

20 the Nevada Supreme Court filed an Order of Affirmance and Limited Remand to Correct 

21 	Judgment of Conviction (case No. 47011). The Supreme Court remanded Defendant's case 

	

22 	to the District Court for the sole purpose of amending the Judgment of Conviction to read 

	

23 	that Defendant was adjudicated a habitual offender pursuant to NRS 207.012 for both the 

	

24 	robbery and burglary counts. Remittitur was issued on August 8, 2006. 

	

25 	Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

	

26 	was filed on July 27, 2006. 

	

27 	Defendant filed a Motion To Stay Proceedings And Motion For Appointment Of 

	

28 	Counsel on August 11, 2006. The State filed its Opposition on August 22, 2006. On August 
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1 	23, 2006, Defendant's motion was denied. Defendant filed a Notice of Appeal on August 

	

2 	28, 2006 from the Second Amended Judgment of Conviction and the District Court's Order 

	

3 	denying his Motion to Stay Proceedings And Motion For Appointment of Counsel (case No. 

	

4 	47963). On October 3, 2006, the Nevada Supreme Court filed an order, dismissing 

	

5 	Defendant's appeal. Remittitur was issued on October 31, 2006. 

	

6 	On February 9, 2010, Defendant filed a Motion To Correct Illegal Sentence Or In The 

	

7 	Alternative Motion For Modification Of Sentence. The Motion was denied by the District 

	

8 	Court on February 22, 2010. On March 25, 2010, Defendant filed a Notice of Appeal. On 

	

9 	September 9, 2010, the Nevada Supreme Court affirmed the District Court's denial of 

	

10 	Defendant's Motion to Correct an Illegal Sentence and found that his sentence was legal. 

	

11 	Remittitur was issued on October 5,2010. 

	

12 	On April 25, 2011, Defendant filed a second Motion to Correct an Illegal Sentence or, 

	

13 	in the Alternative Motion for Modification of Sentence to which the State filed a response. 

	

14 	The motion was denied by the District Court on May 9, 2011 and the Order of Denial was 

	

15 	entered on May 20, 2011. 

	

16 	On June 21, 2011, Defendant filed the instant motion to reconsider to which the State 

	

17 	response as follows. 

	

18 
	

ARGUMENT  

	

19 
	

THERE IS NO BASIS IN WHICH TO GRANT DEFENDANT'S MOTION 

	

20 
	

Defendant wishes the Court reconsider its May 20, 2011 order denying his second 

	

21 
	

motion to correct/modify his sentence. However, this motion should be denied for the 

	

22 	following reasons. 

	

23 	First, there is no need to "reconsider" this issue it is barred by the doctrine of law of 

	

24 	the case. Defendant already raised this issue of his sentence's legality for the first time on 

	

25 	February 9, 2010 and its denial was affirmed by the Nevada Supreme Court on September 9, 

	

26 	2010. When an issue has already been decided on the merits by the Nevada Supreme Court, 

	

27 	the Court's ruling is law of the case, and the issue will not be revisited. Hogan v. Warden, 

	

28 	109 Nev. 952, 959, 860 P.2d 710, 715 (1993); see also Hall v. State, 91 Nev. 314, 315-16, 
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1 	535 P.2d 797, 798-99 (1975); Pellegrini, 117 Nev. at 860,34 P.3d at 519; McNelton v. State, 

	

2 	115 Nev. 396, 990 P.2d 1263, 1276 (1999); Valerio v. State, 112 Nev. 383, 386, 915 P.2d 

	

3 	874, 876 (1996). The law of a first appeal is the law of the case in all later appeals in which 

	

4 	the facts are substantially the same; this doctrine "cannot be avoided by more detailed and 

	

5 	precisely focused argument subsequently made after reflection upon the previous 

	

6 	proceedings." Hoizan, 109 Nev. at 952, 860 P.2d at 710 (citing Hall, 91 Nev. 314, 535 P.2d 

	

7 	797); see also McNelton, 115 Nev. 396, 990 P.2d 1263. Here, this challenge to the legality 

	

8 	of his sentence has already been decided on the merits by the Nevada Supreme Court on 

	

9 	appeal, and thus, is barred by the law of the case doctrine and must be dismissed. 

	

10 	Defendant raised this issue a second time, albeit unsuccessfully, on April 25, 2011. 

	

11 	The District Court again denied the motion. Now, Defendant seeks a motion for 

	

12 	reconsideration in order to bring the matter before the Court for a third time. Since the issue 

	

13 	has been long resolved by the Nevada Supreme Court, per Hall, this motion should be 

	

14 	denied. 

	

15 	Additionally, even assuming Defendant could overcome the law of the case doctrine, 

16 Defendant has not taken the proper steps under EJDCR 2.24, which governs a 

	

17 	reconsideration of a motion. EJDCR 2.24 reads: 

18 

19 

20 

21 

22 

23 

24 

25 	(emphasis added). Here, Defendant has already filed two unsuccessful motions to correct an 

26 	illegal sentence and Defendant failed to obtain leave of the Court to file this motion. 

27 	Furthermore, Defendant has not shown that the Court overlooked or misapprehended any 

28 	material issue of law or fact; therefore there is no reason for the Court to reconsider its prior 

(a) No motions once heard and disposed of may be renewed in the 
same cause, nor may the same matters therein embraced be 
reheard, unless by leave of the court granted upon motion 
therefOre, after notice of such motion to the adverse parties. 

(b) A party seeking reconsideration of a ruling of the court, other than 
any order which may be addressed by motion pursuant to NRCP 
50(b), 52(b), 59, or 60, must file a motion for such relief within 10 
days after service of written notice of the order or judgment unless 
the time is shortened or enlarged by order. A motion for rehearing or 
reconsideration must be served, noticed, filed and heard as is any 
other motion. A motion for reconsideration does not toll the 30-day 
period for filing a notice of appeal from a final order or judgment. 
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1 	ruling. See NRAP 40(a). Thus, since Defendant failed to comply with EJDCR 2.24(a), the 

2 	motion should be denied. 

3 	In light of the fact that the Nevada Supreme Court has review the matter on the merits 

4 	and the District Court reviewed the issue twice, the State requests that the Court make a 

5 	finding that Defendant has engaged in vexatious litigation pursuant to NRS 209.451(1)(d) so 

6 	that the State can seek a revocation of Defendant's good time credits. 

7 	 CONCLUSION 

For all the foregoing reasons, Defendant's Motion for Reconsideration should be 

denied. 

DATED this  29th  day of June, 2011. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/THOMAS M. CARROLL 
THOMAS M. CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing, was made this  29th  day 

of June, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSK1 #69140 
a/k/a Robert James Day 
NNCC 
PO BOX 7000 
CARSON CITY NV 89702 

/s/P. Manis 
Secretary for the District Attorney's 
Office 

HAMNERC/TMC/pm 
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CLERK OF THE COURT 

16 

17 

18 

19 

20 

21 entitled action, a copy of which is attached hereto. 

22 	DATED this 7th day of July, 2011. 

GREGORY SCOTT HERMANSKI, 
14 aka, Robert James Day, #1679345 

15 ) Defendant. 	  ) 

NOTICE OF ENTRY OF ORDER 

TO: GREGORY SCOTT HERMANSKI, aka, Robert James Day, Defendant in 

proper person 

YOU WILL PLEASE TAKE NOTICE that an Order was entered in the above- 

Electronically Filed 

07/0712011 09:54:03 AM 

1 NEOJ 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
DANIEL WESTMEYER 
Deputy District Attorney 
Nevada Bar #010273 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2211 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 Case No. 	C167783 

Dept No. 	VI 
13 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

23 

24 

25 

26 

27 

28 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ Daniel Westmeyer 
DANIEL WESTMEYER 
Deputy District Attorney 
Nevada Bar #010273 
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6 
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11 

12 

CERTIFICATE OF MAILING  

I hereby certify that service of the NOTICE OF ENTRY OF ORDER was made the 

7th day of July, 2011, by depositing a copy in the U.S. Mail, postage prepaid, addressed to: 

GREGORY SCOTT HERMAN SKI, #69140 
aka, Robert James Day 
NNCC 
PO BOX 7000 
CARSON CITY, NV 89702 

BY /s/ C. Cintola 
Secretary for the District Attorney's Office 

13 

14 

15 

16 

17 

18 
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20 

21 
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26 

27 

28 	cc.  
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4••••,, • 
ORIGINAL 

2 

1 ORDR 

3 

4 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
DANIEL WESTMEYER 
Deputy District Attorney 
Nevada Bar #0010273 
200 Lewis Avenue 

5 Las Vegas, NV 89155-2212 
(702) 671-2500 

6 	Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 

FILED 
a IUcu AM 

CLERK OF THE comet 

mrHH-7-mo  

GREGORY SCOTT FIERMANSKI, 
aka, Robert James Day, #1679345 

Case No. 	C167783 
Dept No. 	VI 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO CORRECT 

ILLEGAL SENTENCE OR, IN THE ALTERNATIVE, 

MOTION FOR MODIFICATION OF SENTENCE 

DATE OF HEARING: 05/09/11 
TIME OF HEARING: 8:30 A.M. 

THIS MATTER hay,Vig .  come on for hearing before the above entitled Court on the 

9th day of May, 2011, the Defendant not being present, IN PROPER PERSON, the Plaintiff 

being represented by DAVIp ROGER, District Attorney, through DANIEL WESTMEYER, 

Deputy District Attorney, and without benefit of argument, COURT stated its findings that 

Defendant has made the same arguments previously rejected and affirmed on Appeal, and 

good cause appearing therefor, 
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COURT ORDERED, Motion DENIED. 

2 
	

DATED this  Vp'Cl.   day of May, 2011. 

3 

4 
DISTRICT JUDGE 

I t 
5 

6 

7 

8 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada B4L#002781 
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28 pm 

puty District Attorney 
Nevada Bar #0010273 
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9 

10 

11 

12 

13 

14 

15 

	

16 	  

17 

18 

19 

20 

21 

72 

23 

24 THIS MATTER having come on for hearing before the above entitled Court on the 

6th day of June, 2011, the Defendant not being present, IN PROPER PERSON, the Plaintiff 

being represented by DAVID ROGER, District Attorney, through DANIFL WESTfv1EYER, 

Deputy District Attorney, and without benefit of argument and good cause appearing 

	

4C28 	therefor, 

25 

8 

THE STATE OF NEVADA, 

GREGORY SCOTT HERMANSKI, 
aka Robert James Day, #1679345 

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR LEAVE TO FILE 
SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO 

CORRECT AN ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION FOR 
MODIFICATION OF SENTENCE AND 

DEFENDANT PRO PER MOTION FOR LEAVE TO FILE DEFENDANT'S RESPONSE 
TO STATE'S OPPOSITION TO DEFENDANT'S PRO PER MOTION TO CORRECT AN 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION FOR MODIFICATION 

OF SENTENCE 

-VS- 

Defendant. 

Plaintiff, 

DATE OF HEARING: JUNE 6,2011 
TIME OF HEARING: 8:30 A.M. 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Case No. 	C167783 
Dept No. 	VI 

CO0167783 
ODM 
Order Denying Motion 
1516283 

1111111111111111111U 

c=1 

• ON HAI* 
I ORDR 

DAVID ROGER 
2 Clark County District Attorney 

Nevada Bar #002781 
3  DANIEL WESTMEYER 

Deputy District Attorney 
4 Nevada Bar 4010273 

200 Lewis Avenue 
5 Las Vegas, NV 89155-2212 

(702) 671-2500 
6 	Attorney for Plaintiff 

7 

FILED 
JR. 1 	II 12 MI 11 

CLERK OF THE COURT 
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4 

5 

6 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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24 

25 

26 

27 

28 

I 
	

IT IS HEREBY ORDERED that the Defendant's Pro Per Motion For Leave To File 

2 	Supplemental Points And Authorities In Support Of Motion To Correct An Illegal Sentence 

3 	Or In The Alternative Motion For Modification Of Sentence and Defendant' Pro Per Motion 

For Leave To File Defendant's Response To State's Opposition To Defendant's Pro Per 

Motion To Correct An Illegal Sentence Or In The Alternative Motion For Modification Of 

Sentence shall be, and it is DENIED 
311  

DATED this 	day ofJy,tle, 2011. 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

TfE7AANIN EL 
Deputy District Attohite 
Nevada Bar #010273 

CC 

PAWPDOMORDWFORDRICI-06%.00697$09.dac 
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CLERK OF THE COURT 

16 

17 

18 

19 

20 

21 entitled action, a copy of which is attached hereto. 

22 	DATED this 12th day of July, 2011. 

GREGORY SCOTT HERMANSKI, 
14 aka Robert James Day, #1679345 

15 ) Defendant. 	  ) 

NOTICE OF ENTRY OF ORDER 

TO: GREGORY SCOTT HERMANSKI, aka, Robert James Day, Defendant in 

proper person 

YOU WILL PLEASE TAKE NOTICE that an Order was entered in the above- 

Electronically Filed 

07/1212011 01:01:26 PM 

1 NEOJ 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
DANIEL WESTMEYER 
Deputy District Attorney 
Nevada Bar #010273 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2211 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 Case No. 	C167783 

Dept No. 	VI 
13 

2 
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23 
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26 

27 

28 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ DANIEL WESTMEYER 
DANIEL WESTMEYER 
Deputy District Attorney 
Nevada Bar #0010273 
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CERTIFICATE OF MAILING  

I hereby certify that service of the NOTICE OF ENTRY OF ORDER was made the 

12th day of July, 2011, by depositing a copy in the U.S. Mail, postage prepaid, addressed to: 

GREGORY SCOTT HERMAN SKI, 
aka, Robert James Day 
NNCC 
PO BOX 7000 
CARSON CITY, NV 89702 

BY /s/ C. Cintola 
Secretary for the District Attorney's Office 
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ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar -#002781 

3 DANIEL WESTMEYER 
Deputy District Attorney 

4 

	

	Nevada Bar ,=- 010273 
200 Lewis Avenue 

5 	Las Vegas. NV 89155-2212 
(702) 671-2500 

6 	Attorney for Plaintiff 

7 

FILED 
it Ie AM 1 11 

/J. 

CLERK OF 	COURT 

8 
	

DISTRICT COURT 
CLARK COUNTY, NEVADA 

9 

10 
THE STATE. OF NEVADA, 

11 	
Plaintiff, 

12 
- S - 

13 
GREGORY SCOTT HERMANSKL 

14 	aka Robert James Day, #1679345 

15 
Defendant, 

Case No. 	C167783 
Dept No. 	VI 

16 

17 
	

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR LEAVE TO FILE 

18 
	

CORRECT AN ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION FOR 
SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO 

MODIFICATION OF SENTENCE AND 
19 DEFENDANT' PRO PER MOTION FOR LEAVE TO FILE DEFENDANT'S RESPONSE 

TO STATE'S OPPOSITION TO DEFENDANT'S PRO PER MOTION TO CORRECT AN 
20 
	

ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION FOR MODIFICATION 
OF SENTENCE 

-)1 

DATE OF HEARING: JUNE 6, 2011 
TIME OF HEARING: 8:30 A.M. 

/3 

24 
	

THIS MATTER haying come on for hearing before the above entitled Court on the 

6th day of June, 2011, the Defendant not being present, IN PROPER PERSON, the Plaintiff 

26 being represented by DAVID ROGER, District Attorney, through DANIEL WESTMEYER, 

27 	Deputy District Attorney, and without benefit of argument and good cause appearing 

28 	therefor, 

P ' WPDOCS ORDRTORDR',0176',00697X09.dne 
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion For Leave To File 

Supplemental Points And Authorities In Support Of Motion To Correct An Illegal Sentence 

3 	Or in The Alternative Motion For Modification Of Sentence and Defendant Pro Per Motion 

4 	For Leave To File Defendant's Response To State's Opposition To Defendant's Pro Per 

5 	Motion To Correct An illegal Sentence Or In The Alternative Motion For Modification Of 

6 	Sentence , shall be, and it is DENIED. 
0/- /17 

7 	DATED this  / 	day Of yne, 

EUSSA  F. CADISH 
DISTRICT JUDGE 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada aar #00278I 

NI 
Deputy District Attorney 
Nevada Bar #010273 
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No. 55718 

FILED 
SEP O9 2010 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/K/A 
ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

ORDER OF AFFIRMANCE 

This is a proper person appeal from an order of the district 

court denying a motion to modify or correct sentence.' Eighth Judicial 

District Court, Clark County; Jennifer Togliatti, Judge. 

In his motion filed on February 9, 2010, appellant claimed 

that the habitual criminal enhancement was illegal because the district 

court failed to first sentence him for the underlying offenses. Appellant 

failed to demonstrate that the district court relied on mistaken 

assumptions regarding his criminal record that worked to his extreme 

detriment. See Edwards v. State,  112 Nev. 704, 708, 918 P.2d 321, 324 

(1996). Appellant's claim was outside the scope of a motion to correct an 

illegal sentence as the sentence was facially legal, see NRS 207.012(1)(b), 

and appellant failed to demonstrate that the district court was not a 

"This appeal has been submitted for decision without oral argument, 
NEAP 34(0(3), and we conclude that the record is sufficient for our review 
and briefing is unwarranted. See Luckett v. Warden,  91 Nev. 681, 682, 
541 P.2d 910, 911 (1975). 



• 

competent court of jurisdiction. See Edwards, 112 Nev. at 708, 918 P.2d at 

324. We therefore conclude that the district court did not err in denying 

appellant's motion. Accordingly, we 

ORDER the judgment of the district court AFFIRMED. 

J. 
Hardesty 

	t 	J. 
Douglas 

e, 	, J. 
Pickering 

cc: 	Hon. Jennifer Togliatti, District Judge 
Gregory Scott Hermanski 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 

SUPREME CdpuFrr 

GP 

NEVADA 	 2 
(0) 1947A 
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CLERK OF THE COURT 

Electronically Filed 

07/2212011 02:14:38 PM 

1 OPPS 
DAVID ROGER 

2 
Nevada Bar #002781 
Clark County District Attorney 

3 THOMAS CARROLL 
Chief Deputy District Attorney 

4 Nevada Bar #004232 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 

7 
DISTRICT COURT 

8 
CLARK COUNTY, NEVADA 

9 
THE STATE OF NEVADA, 

10 
Plaintiff, 

11 

12 

STATE'S OPPOSITION TO DEFENDANT'S NOTICE OF MOTION/MOTION FOR 
LEAVE TO FILE MOTION FOR RECONSIDERATION 

DATE OF HEARING: AUGUST 1, 2011 
TIME OF HEARING: 8:30 AM 

19 	COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

20 THOMAS CARROLL, Chief Deputy District Attorney, and hereby submits the attached 

21 	Points and Authorities in Opposition to Defendant's Notice of Motion/Motion for Leave to 

22 	File Motion for Reconsideration. 

23 	This Opposition is made and based upon all the papers and pleadings on file herein, 

24 the attached points and authorities in support hereof, and oral argument at the time of 

25 
	

hearing, if deemed necessary by this Honorable Court. 

26 
	

/// 

27 
	

/// 

28 

C: Pro gram FilesNeevia.Com  \Document ConverLer\ temp \ 1 949302-229371'2.1-X3C 

GREGORY SCOTT HERMANSKT, 
13 aka Robert James Day, #1679345 

14 

15 

16 

17 

18 

) 
) 
) 
) 
) 
) 
) 
) 
) Defendant. 

	  ) 

CASE NO: C167783 

DEPT NO: VI 

985 



	

1 	 POINTS AND AUTHORITIES  

	

2 	 STATEMENT OF THE CASE  

	

3 	On December 7, 2000, an Information was filed charging Gregory Scott Hermanski l , 

4 hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

	

5 	NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

	

6 	(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

	

7 	Information to include notice of its intent to seek treatment of Defendant as a Habitual 

	

8 	Criminal (NRS 207.010). On March 13, 2001, Defendant's trial before a jury commenced. 

	

9 	On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

	

10 	sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

	

11 	habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

	

12 	three hundred (300) months incarceration with three hundred eighty-two (382) days credit 

	

13 	for time served. A Judgment of Conviction was filed on May 18, 2001. 

	

14 	Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

	

15 	On November 15 2001, the Supreme Court affirmed Defendant's conviction. However, the 

	

16 	Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

	

17 	conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

	

18 	convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

	

19 	specifically indicate under which statute Defendant was adjudicated as a habitual criminal, 

	

20 	and (3) for the District Court to specify a sentence for each of Defendant's two (2) 

	

21 	convictions as the Judgment of Conviction only sets forth one (1) definite term for one (1) 

	

22 	offense. 

	

23 	Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

24 was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering 

	

25 	this, the District Court vacated Defendant's sentence and conducted another sentencing 

26 

27 

28 

During the pendency of this case Defendant had gone by the alias "Robert James Day. -  After Defendant's first appeal 
to the Nevada Supreme. Court., case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hcrmanski, 

C: Troam FilesNeevia.Com  \Document ConverLer\ temp \ 1 949302-229371'2.1 -X3C 
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1 	hearing. In response, the State also filed a notice of intent to seek punishment of Defendant 

	

2 	as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, 

	

3 	this Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced 

	

4 	him to two concurrent life sentences without the possibility of parole with no credit for time 

	

5 	served. An Amended Judgment of Conviction was filed on May 16, 2003. 

	

6 	Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

	

7 	41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

	

8 	affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on July 18, 

	

10 	2005. The State's Opposition was filed on September 20, 2005. The Court also ordered a 

	

11 	supplemental response from the State regarding Defendant's Ground 3 of his Petition which 

	

12 	alleges ineffective assistance of counsel at his re-sentencing under his true birth name. The 

	

13 	State filed its Supplemental Response on December 8, 2005. On February 3, 2006, the court 

	

14 	denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). A Findings of 

	

15 	Fact, Conclusions of Law and Order was filed on March 3 2006. A Notice of Entry of 

	

16 	Decision and Order was filed on March 6, 2006. 

	

17 	On March 17, 2006, Defendant filed a Motion for Rehearing. The State filed its 

	

18 	Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was denied. 

	

19 	Defendant filed a Notice with the Nevada Supreme Court appealing the District 

	

20 	Court's denial of his Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, 

	

21 	the Nevada Supreme Court filed an Order of Affirmance and Limited Remand to Correct 

22 Judgment of Conviction (case No. 47011). The Supreme Court remanded Defendant's case 

	

23 	to the District Court for the sole purpose of amending the Judgment of Conviction to read 

	

24 	that Defendant was adjudicated a habitual offender pursuant to NRS 207.012 for both the 

	

25 	robbery and burglary counts. Remittitur was issued on August 8, 2006. 

	

26 	Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

	

27 	was tiled on July 27, 2006. 

	

28 	/// 
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Defendant filed a Motion To Stay Proceedings And Motion For Appointment Of 

	

2 	Counsel on August 11, 2006. The State filed its Opposition on August 22, 2006. On August 

	

3 	23, 2006, Defendant's motion was denied. Defendant filed a Notice of Appeal on August 

4 28 2006 from the Second Amended Judgment of Conviction and the District Court's Order 

	

5 	denying his Motion to Stay Proceedings And Motion For Appointment of Counsel (case No. 

	

6 	47963). On October 3, 2006, the Nevada Supreme Court filed an order, dismissing 

	

7 	Defendant's appeal. Remittitur was issued on October 31, 2006. 

	

8 	On February 9, 2010, Defendant filed a Motion To Correct Illegal Sentence Or In The 

9 Alternative Motion For Modification Of Sentence. The Motion was denied by the District 

	

10 	Court on February 22, 2010. On March 25, 2010, Defendant filed a Notice of Appeal. On 

11 	September 9, 2010, the Nevada Supreme Court affirmed the District Court's denial of 

	

12 	Defendant's Motion to Correct an Illegal Sentence and found that his sentence was legal. 

	

13 	Remittitur was issued on October 5, 2010. 

	

14 	On April 25, 2011, Defendant filed a second Motion to Correct an Illegal Sentence or, 

	

15 	in the Alternative Motion for Modification of Sentence to which the State filed a response. 

	

16 	The motion was denied by the District Court on May 9, 2011 and the Order of Denial was 

	

17 	entered on May 20, 2011. On June 24, 2011, Defendant filed a Notice of Appeal stemming 

	

18 	from the denial of this motion. 

	

19 	On June 21, 2011, Defendant filed a Motion for Reconsideration regarding the denial 

	

20 	of his motion to correct an illegal sentence. On July 6, 2011, the Court denied the motion as 

21 	premature as the order from May 20, 2011 has not been entered. The Court filed a Notice of 

	

22 	Entry of Order on July 7, 2011. 

	

23 	On July 21, 2011, Defendant filed the instant Notice of Motion/Motion for Leave to 

	

24 	file Motion for Reconsideration to which the State responds as follows. 

	

25 	/// 

	

26 	/// 

	

27 	/// 

	

28 	/// 
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1 	 ARGUMENT  

2  THERE IS NO BASIS IN WHICH TO GRANT DEFENDANT'S MOTION 

	

3 	Defendant has not shown that the Court overlooked or misapprehended any material 

	

4 	issue of fact or law when it denied his motion to correct an illegal sentence or to modify 

	

5 	sentence; therefore, the Court should deny the instant motions for leave to file a motion to 

	

6 	reconsider and his motion for reconsideration. See NRAP 40(a)(1). 

	

7 	Furthermore„ there is no need to "reconsider" this issue it is barred by the doctrine of 

	

8 	law of the case. Defendant already raised this issue of his sentence's legality for the first 

9 time on February 9, 2010 and its denial was affirmed by the Nevada Supreme Court on 

	

10 	September 9, 2010. When an issue has already been decided on the merits by the Nevada 

	

11 	Supreme Court, the Court's ruling is law of the case, and the issue will not be revisited. 

	

12 	Hogan v. Warden,  109 Nev. 952, 959, 860 P.2d 710, 715 (1993); see also Hall v. State,  91 

	

13 	Nev. 314, 315-16, 535 P.2d 797, 798-99 (1975); Pellegrini,  117 Nev. at 860, 34 P.3d at 519; 

	

14 	McNelton v. State,  115 Nev. 396, 990 P.2d 1263, 1276 (1999); Valerio v. State,  112 Nev. 

	

15 	383 386, 915 P.2d 874, 876 (1996). The law of a first appeal is the law of the case in all 

	

16 	later appeals in which the facts are substantially the same; this doctrine "cannot be avoided 

	

17 	by more detailed and precisely focused argument subsequently made after reflection upon 

	

18 	the previous proceedings." Hogan,  109 Nev. at 952, 860 P.2d at 710 (citing Hall,  91 Nev. 

	

19 	314, 535 P.2d 797); see also McNelton,  115 Nev. 396, 990 P.2d 1263. Here, this challenge 

	

20 	to the legality of his sentence has already been decided on the merits by the Nevada Supreme 

	

21 	Court on appeal, and thus, is barred by the law of the case doctrine and must be dismissed. 

	

22 	Defendant raised this issue a second time, albeit unsuccessfully, on April 25, 2011. 

	

23 	However, the District Court denied the motion. Defendant raised this issue once again on 

	

24 	June 21, 2011 and the Court denied the motion. Now, Defendant seeks a motion for 

	

25 	reconsideration in order to bring the matter before the Court yet again. Since the issue has 

	

26 	been long resolved by the Nevada Supreme Court, per Hall, this motion should be denied. 

	

27 	In light of the fact that the Nevada Supreme Court has already reviewed the matter 

	

28 	on the merits and the District Court reviewed the issue three previous times, the State 
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1 	requests that the Court make a finding that Defendant has engaged in vexatious litigation 

	

2 	pursuant to NRS 209.451(1)(d) so that the State can seek a revocation of Defendant's good 

	

3 	time credits. 

	

4 	 CONCLUSION  

	

5 	For all the foregoing reasons, Defendant's Notice of Motion/Motion for Leave to File 

	

6 	Motion for Reconsideration should be denied. 

	

7 	DATED this 22nd day of July, 2011. 

	

8 	 Respectfully submitted, 

	

9 	 DAVID ROGER 
Clark County District Attorney 

	

10 	 Nevada Bar #002781 

11 

12 

BY /s/ Thomas Carroll 
THOMAS CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 22nd day of 

July, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSKI, 
aka Robert James Day #69140 
NNCC 
PO BOX 7000 
CARSON CITY, NV 89702 

23 

24 

25 

26 

27 

28 CH/TC/cc 

BY: /s/ C. Cintola 
C.. Cintola 
Employee of the District Attorney's Office 
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) 

(T3071137783 
ABTA 
Case Aped Statement 
1549528 
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• 

	 • 	• FILED 
ASTA 
	 JUL 2 6 2011 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

STATE OF NEVADA, 

Plaintiff(s), 

vs. 

GREGORY S. HERIVIANSKI, 

Defendant(s), 

CASE APPEAL STATEMENT 

1. Appellant(s): Gregory Scott Hermanski 

2. Judge: Elissa Cadish 

3. Appellant(s): Gregory Scott Hermanski 

Counsel: 

Gregory Scott Hertnanski #69140 
P.O. Box 7000 
Carson City, NV 89702 

4. Respondent: The State of Nevada 

Counsel: 
23 	

David Roger, District Attorney 
24 
	 200 Lewis Ave. 

Las Vegas, NV 89101 
25 
	

(702) 671-2700 

26 	 5. Respondent's Attorney Licensed in Nevada: Yes 

27 	 • Appellant Represented by Appointed Counsel In District Court: Yes 

28 



7. Appellant Represented by Appointed Counsel On Appeal: N/A 

8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A 

9. Date Commenced in District Court: June 8, 2000 

10. Brief Description of the Nature of the Action: Criminal 

Type of Judgment or Order Being Appealed: Misc. Order 

11. Previous Appeal: Yes 

Supreme Court Docket Number(s): 38028, 41405, 47011, 47963, 55718, 58688 

12. Child Custody or Visitation: N/A 

Dated This 26 day of July 2011. 

Steven D. Grierson, Clerk of the Court 

By: 

Heather Ungermann, Duty Clerk 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 
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THE STATE OF NEVADA, 	 ) 

	

Plaintiff, 
	 ) 

-VS- 
	

) 
GREGORY SCOTT HERMANSKI, aka, 

	

Robert James Day, #1679345 
	 ) 

) 

Defendant. 

Case No. 	C167783 
Dept No. 	VI 

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR LEAVE '1 .0 FILE 
MOTION FOR RECONSIDERATION 

• 
1 ORDR 

DAVID ROGER 
2 Clark County District Attorney 

Nevada Bar /4002781 
3 AMY FERREIRA 

Deputy District Attorney 
4 Nevada Bar #010347 

200 Lewis Avenue 
5 Las Vegas, NV 89155-2212 

(702) 671-2500 
6 	Attorney for Plaintiff 

7 

CU ..; 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

DATE OF HEARING: AUGUST 1, 2011 
TIME OF HEARING: 8:30 A.M. 

21 	THIS MATTER having come on for hearing before the above entitled Court on the 

22 	1st day of August, 2011, the Defendant not being present, IN PROPER PERSON, the 

23 Plaintiff being represented by DAVID ROGER, District Attorney, through AMY 

24 FERREIRA, Deputy District Attorney, and good cause appearing therefor, 

25 	/II 

26 	/II 
19Sb 

27 Hi 
-/06- 	v4f1/449 	

1111111111111111111 28 4ir 	-11.1 
(o/f 

'wcttfrit  

r- 

KIE167783 
1)DM 
Order aenying moon 
1565772 

P:kWPDOCS ORDR FORDM061006978 I 0.40c 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 	The Court stated based on the Notice of Appeal having been filed in this matter, the 

2 	Court does not have jurisdiction to entertain this motion. Additionally, if the Court 

3 	considised the pleadings on the merits, Court will make findings, including that there were 
Mmi 

4 	no facts aui law presented in the relief being requested, and deny the motion 

5 

or 
DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

A. 
VAREIRA 

Deput AD istrict Attorney 
Neva r ar #010347 

rj 

DATED this  IP   day of August, 2011. 

PflWPDOCS\ORDR FORDR1000006978 I .doc 
2 
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CLERK OF THE COURT 

16 

17 

18 

19 

20 

21 entitled action, a copy of which is attached hereto. 

22 	DATED this 12th day of August, 2011. 

GREGORY SCOTT HERMANSKI, 
14 aka Robert James Day, #1679345 

15 ) Defendant. 	  ) 

NOTICE OF ENTRY OF ORDER 

TO: GREGORY SCOTT HERMANSKI, aka, Robert James Day, Defendant in 

proper person 

YOU WILL PLEASE TAKE NOTICE that an Order was entered in the above- 

Electronically Filed 

08/1212011 10:53:20 AM 

1 NEOJ 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
AMY FERREIRA 
Deputy District Attorney 
Nevada Bar #010347 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2211 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 Case No. 	C167783 

Dept No. 	VI 
13 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

23 

24 

25 

26 

27 

28 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ AMY FERREIRA 
AMY FERREIRA 
Deputy District Attorney 
Nevada Bar #010347 

C: Program FilesNeevia.Com  \Document ConverLerA, temp \2016603-2374198.DOC 
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1 
	

CERTIFICATE OF MAILING  

2 
	

I hereby certify that service of the NOTICE OF ENTRY OF ORDER was made the 

3 
	

12th day of August, 2011, by depositing a copy in the U.S. Mail, postage prepaid, addressed 

4 	to: 

5 
	 GREGORY SCOTT HERMANSKT, 

aka, Robert James Day #69140 
NORTHERN NEVADA CORRECTIONAL CENTER 

6 
	

PO BOX 7000 
CARSON CITY, NV 89702 

7 

8 

9 

10 

11 

12 

BY /s/ C. Cintola 

 

Secretary for the District Attorney's Office 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 	c c.  

C:Trogoin Files \ N eevia.( ;um \Document Converteflemp\2016603-2374198.DOC 
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1 ORDR 
DAVID ROGER 

2 Clark County District Attorney 
Nevada Bar #002781 

3 AMY FERREIRA 
Deputy District Attorney 

4 Nevada Bar #010347 
200 Lewis Avenue 

5 Las Vegas, NV 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 

FILED 
-ZVI AUG if A D 23 

(2it, 
CL ERKLW THE COURT 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

 

Case No. 	C167783 

GREGORY SCOTT HERMANSKI, aka, 
	Dept No. VI 

Robert James Day, #1679345 

Defendant. 

 

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR LEAVE TO FILE 
MOTION FOR RECONSIDERATION 

DATE OF HEARING: AUGUST 1, 2011 
TIME OF HEARING: 8:30 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

1st day of August, 2011, the Defendant not being present, IN PROPER PERSON, the 

Plaintiff being represented by DAVID ROGER, District Attorney, through AMY 

FERREIRA., Deputy District Attorney, and good cause appearing therefor, 

N 

hi/ 

PDOC SIORDRIF ORD R1006 00697810. d oc 
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DATED this day of August, 2011. 5 

1 	The Court stated based on the Notice of Appeal having been filed in this matter, the 

2 	Court does not have jurisdiction to entertain this motion. Additionally, if the Court 

3 	considered the pleadings on the merits, Court will make findings, including that there were 

4 no facts of law presented in the relief being requested, and deny the motion 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

6 

7 
	 MASSA F. CADISH 

DISTRICT JUDGE 
8 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

rj 

PAWPDOCSS0RDRIFORDR1006100697810.doc 
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• 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent.  

STATE OF NEVADA, ss. 

Supreme Court No. 58871 
District Court Case No. C167783 

FILED 
OCT 0 4 2011 

agfc;o:Corr 

CLERK'S CERTIFICATE 

I, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the 
State of Nevada, do hereby certify that the following is a full, true and correct copy of 
the Judgment in this matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged 
and decreed, as follows: 

"ORDER this appeal DISMISSED." 

Judgment, as quoted above, entered this 30th day of Augustt, 2011. 

IN WITNESS WHEREOF, I have subscribed 
my name and affixed the seal of the Supreme 
Court at my Office in Carson City, Nevada this 
September 26, 2011. 

Tracie Lindeman, Supreme Court Clerk 

By: Tiffany Maccagno 
Deputy Clerk 

,..-- 	 
08C1137783 
CCJD 
NV Supreme Cowl Clerks CortilloatehrJudgn 
1633092 
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ORDER DISMISSING APPEAL 

J. 

, 	J. 

• 	• 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent. 

No. 58871 

FILED 
AUG 3 J 2011 

This is a proper person appeal from an order denying a motion 

for leave to file a supplement and a motion to respond to the State's 

opposition. Eighth Judicial District Court, Clark County; Elissa F. 

Cadish, Judge. 

Because no statute or court rule permits an appeal from an 

order denying the aforementioned motions, we lack jurisdiction. Castillo 

v. State,  106 Nev. 349, 352, 792 P.2d 1133, 1135 (1990). Accordingly, we 

ORDER this appeal DISMISSED. 

, 	J. 

SUPREME COURT 

OF 

NEVADA 

1.0) I947A <VD. 
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• 
cc: 	Hon. Elissa F. Cadish, District Judge 

Gregory Scott Hermanski 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 

2 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent  

Supreme Court No. 58871 
District Court Case No. C167783 

    

REIVIITTITUR  

TO: Steven Grierson, District Court Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 
Receipt for Rem ittitur. 

DATE: September 26, 2011 

Tracie Lindeman, Clerk of Court 

By: Tiffany Maccagno 
Deputy Clerk 

cc (without enclosures): 
Hon. Eiissa F. Cad ish, District Judge 
Gregory Scott Hermanski 
Attorney General/Carson City 
Clark County District Attorney 

RECEIPT FOR REMITTITUR 

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the 
REM ITTITUR issued in the above-entitled cause, on 	OCT 0 4 7  	 

HEATHER UNGERMANN 

Deputy District Court Clerk 

RECEIVED 

SEP 30 2011 

CLERK OF THE COURT 

1 	 11-29252 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI, 	 Supreme Court No. 58688 
Appellant, 	 District Court Case No. C167783 
vs. 
THE STATE OF NEVADA, 
Respondent. 

	
FILED 

CLERK'S CERTIFICATE 
	

DEC 2 0 2011 

STATE OF NEVADA, ss. 	 c1=M OtgaTIRU 

I, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the 
State of Nevada, do hereby certify that the following is a full, true and correct copy of 
the Judgment in this matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged 
and decreed, as follows: 

"ORDER the judgment of the district court AFFIRMED." 

Judgment, as quoted above, entered this 18th day of November, 2011 

IN WITNESS WHEREOF, I have subscribed 
my name and affixed the seal of the Supreme 
Court at my Office in Carson City, Nevada this 
December 14, 2011. 

Tracie Lindeman, Supreme Court Clerk 

By: Niki Wilcox 
Deputy Clerk 

1 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent. 

ORDER OF AFFIRMANCE 

No. 58688 

FILE 
NOV 13 2011 

This is a proper person appeal from an order of the district 

court denying a motion to correct an illegal sentence, or alternatively, 

motion to modify sentence. 1  Eighth Judicial District Court, Clark County; 

Elissa F. Cadish, Judge. 

In his motion filed on April 25, 2011, appellant claimed that 

the court was without jurisdiction to adjudicate him a habitual felon 

because the State had only filed notice of its intention to seek habitual 

felon treatment and had failed to amend the information to contain a 

count of habitual felon treatment. Appellant further claimed that the 

State was precluded from seeking habitual felon treatment after his 

alleged success in litigating a motion to vacate judgment. Appellant failed 

to demonstrate that his sentence was facially illegal and that the district 

court lacked jurisdiction. See Edwards v. State,  112 Nev. 704, 708, 918 

P.2d 321, 324 (1996). Appellant failed to demonstrate that the district 

'This appeal has been submitted for decision without oral argument, 
NRAP 340)(3), and we conclude that the record is sufficient for our review 
and briefing is unwarranted. See Luckett v. Warden,  91 Nev. 681, 682, 
541 P.2d 910, 911 (1975). 

SUPREME COURT 

NEVADA 

10) 1947A calm 

	

11- 390)1 
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court relied on mistaken assumptions regarding his criminal record that 

worked to his extreme detriment. See id. Further, this court has 

previously considered and rejected appellant's previous challenges to his 

habitual felon adjudication. Hermanski v. State, Docket No. 55718 (Order 

of Affirmance, September 9, 2010); Hermanski v. State, Docket No. 41405 

(Order of Affirmance, July 1, 2004). The doctrine of the law of the case 

prevents further litigation of this issue and cannot be avoided by a more 

detailed and precisely focused argument made upon reflection of the prior 

proceedings. Hall v. State, 91 Nev. 314, 316, 535 P.2d 797, 799 (1975). 

We therefore conclude that the district court did not err in denying 

appellant's motion. Accordingly, we 

ORDER the judgment of the district court AFFIRMED. 2  

J. 
Hardesty 

j, 

Parraguirre 

2We have reviewed all documents that appellant has submitted in 
proper person to the clerk of this court in this matter, and we conclude 
that no relief based upon those submissions is warranted. To the extent 
that appellant has attempted to present claims or facts in those 
submissions which were not previously presented in the proceedings 
below, we have declined to consider them in the first instance. 

SUPFMME COURT 

OF 

NEVADA 	

2 
(0) 1947A 4414*. 
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7 
	 cc: 	Hon. Elissa F. Cadish, District Judge 

Gregory Scott Herraanski 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent.  	 

Supreme Court No. 58688 
District Court Case Na. C167783 

   

REMITTITUR  

TO: Steven Grierson, District Court Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 
Receipt for Remittitur. 

DATE: December 14,2011 

Tracie Lindeman, Clerk of Court 

By: Niki Wilcox 
Deputy Clerk 

cc (without enclosures): 
Hon. Elissa F. Cad ish, District Judge 
Gregory Scott Hermanski 
Attorney General/Carson City 
Clark County District Attorney 

RECEIPT FOR REMITTITUR 

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the 
REMITTITUR issued in the above-entitled cause, on 	DEC 202011  

HEATHER UNGERMANN 

Del,* District Court Clerk 

1 	 11-38365 
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DATED this 11th day of January, 2012. r‘fie/ 25 

27 

Electronically Filed 

01111/2012 03:59:01 PM 

CLERK OF THE COURT 
2 

3 

4 
DISTRICT COURT 

5 
	

CLARK COUNTY, NEVADA 

6 

7 THE STATE OF NEVADA VS 
	

CASE NO.: 00C167783 

a GREGORY S HERNIANSKI 
	

DEPARTMENT 6 

CRIMINAL ORDER TO STATISTICALLY CLOSE CASE 

Upon review of this matter and good cause appearing, 

IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to 

statistically close this case for the following reason: 

DISPOSITIONS:  
LI 	Nolle Prosequi (before trial) 
LI 	Dismissed (after diversion) 
D Dismissed (before trial) 
D Guilty Plea with Sentence (before trial) 
LI 	Transferred (before/during trial) 
ID 	Bench (Non-Jury) Trial 

E Dismissed (during trial) 
E Acquittal 
E Guitty Plea with Sentence (during trial) 
111 	Conviction 

E 	Jury Trial 
LI 	Dismissed (during trial) 
LI 	Acquittal 
Eli 	Guilty Plea with Sentence (during trial) 
D Conviction 

E. 	Other Manner of Disposition 

10 

11 

12 

13 

14 

15 

16 

17 

1$ 

19 

20 

21 

22 

23 

24 

28 RECEIVED 

JAN 11 2t112 

DEPT 6 

ELISSA F. CAD ISH 
DISTRICT COURT JUDGE 
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14 

15 
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17 

18 

Electronically  Filed 

12/12/2013 02:07:19 PM 

MC 
DA 
PP 

2 

resijw.Lt.  Stak ecrivi.v.le_t.  

1 	WYNC.C.... 	V-0.  final.  -1. omb 

Cra.r-sot. Gill 1  KO c-  n_  

3 

CLERK OF THE COURT 

4 
	 IN THE  e-k1lAkk+ JUDICIAL DISTRICT COURT 

5 
	 IN ANT) FOR THE COUNTY OF 

STATE OF NEVADA 

7 

8 Cre..orrq CJik Vke_r LYI 

9 

10 

 

Case No.: C  b-111.'z 

 

 

 
  

 

 

 

 
  

 

11 Petitioner, 

MOTION TO EXTEND  

PRISON COPY WORK_ umn 

HD: January 8, 2014 

Time: 8:30 AM 

Respondent. 

)1) 

Petitioner,  Cat etkart-V SC-11A Wet Yrtria\-11--1 	in Pro Se, submits his motion to extend his prison 

19 	copy work limit for the purposes of the instant action, pursuant to any applicable Local Rules of Practice, and 

20 	the Rules of Civil Procedure. 

21 	 This motion is further made and based on petitioner's Motion to Proceed in Forma Pauperis and the 

22 	attached mons lily financial state.ment, and Complaint as well as the points and authorities herein. 

23 ,Petitioner is an indigent inmate who has reached or exceeded the one-hundred dollar ($100) prison 

copy work limit allowed per N.D.O.C. A.R. 720, and petitioner will not he allowed to make any further copy 

w_grk unless the Court enters such an Order. 

0 

:C 
The petitioner believes that he is entitled to address the respondents Skt.Vt CICr 	1.1 OA& 

 

 

	_, as well as preparer and serve copies of all pleadings upon the 

(4,011 and the respondents pursuant to L-R of Civil Practice. N.R.C.P .5.itiil for his own use. 

LU 
-11 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

97 

28 

I 

The petitioner has exceeded his prison copy work limit of  11' 	t hat, the N.0,0,C. allowed 

and/or the Court has previously granted. 

The petitioner will be unable to properly litigate this action without the requested extension of his 

prison copy work limit; see Glut h v Kangas  951 F,2d 1504, 1510 fn18 (Their. 1991) (limiting copy work to those 

numbers of copies required to be filed, served, and one copy for inmates records.) 

2 

3 

4 

5 

6 

7 

CONCLUSION and RELIEF SOUGHT 

8 

9 

10 Petitioner prays that this Court will enter an Order directed to the N.D.O.C. at the Thifirimate"" 

Ca( recA-iciedi CaeOfer  	 directing prison authorities to extend petitioners' 

prison copy work limit by 	
 

Petitioner, Swears under Penalty of Perjury pursuant toN.RS. 208.165 that the foregoing is true and 

correct. 

Dated this 	 day of ..,0-Le...`rAtt  

-544412310n 

Petitihftimi PRO. PER. 

1020 



CERTIFICATE, OF SERVICE BY MAIL 

Pursuant to NRCP Rule 5, I hereby certify that. I am the petitioner named herein and that on this 

(02AL 	day of MaigT)1.6c.,.C., 	, 20 	 .1 mailed a true and correct copy of the foregoing:
• 

4yekci)c,61-, A-1S  ea(AetraNrirprmCflA4C1.11-v..1 3t 	, to the following: 

6 

7 
	$. 1çe ciS-- 	i)Itlykr t'c.k AA/Ctr •f 

•Zt 	PU 

8 
Lc 	 110  eesc05 14—  Zit 

9 

10 

11 

12 

13 

1.4 

15 
	 PetiikAir in PRO. PER. 

16 

17 

18 

19 

20 

21 

2:3 

25 

26 

27 

28 

I 

2 

3 

4 

5 
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V\errAcirk iL,) Gre 

CERTIFICATE OF SERVICE BY MAIL 
2 	 Pursuant to N.R.C.P. Rule 5 (b), I hereby certifY that I am the petitioner\Defendant named 
3 	herein and that on this  cANN. 	day of  Dee...ayekbai 	20, 13, I mailed a true a correct copy 

4 	of the foregoing document to the following: 

Orge..on., 	 PA-0.4.+AIL‘ 

6ar  
Lcm. e_130" r  nu .69 

prt 

5 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 



23 

24 Date:  12-4-  
25 

28 

(Print Name) 

(Attl
ra  Se_  
ey for) 

27 

23 

G remrti  Schit IcktneAci trG 

2 

3 

4 

7 

a 

10 

II 

12 

13 

14 

 
 

AFFIRMATION 
Pursuant to NMI 2398.030 

The undersigned does hereby affirm that the preceding document Aectiaa— ta  ••• 

frAL:4-1 'h. am"  

 
 

(Title of Document) 

flied in case number 

El-Document does not contain the sodal security number of any person 
• 

 
 

Document contains the social security number of a person as required by 
0 A specific state or federal law, to wit 

 
 

18 

(State specific state or federal law) 18 

IT 

0 For the administration of a public program 

For an application for a federal or state grant 
■411r 

0 Confidential Family Court Information Sheet • (NRS 125.130, NRS 125.230 and NRS 1250.055) 

18 

Is 

20 

21 

22 

Aftynatkon Pt. am-. —a. • alum.= 

1033 



316H
265095.42 

$01.929 

r-f"!.9;TA
rtic. 	

et) 

6 9 1 4 0 
Cbm

i ic
"‘Sc4k kAc.rM

IL
V

tL
;1'4

A
 

en ,N
oi. -70b0 

C
arson 	

r 
 

0 

L
ierv

L
 	

C
a.urk- 

'Loa L
e
,i.o

k
 A

t. 
go. 9304- 5S

tW
. 

L
a
's O

W
0

11(44,0 50,15c- ttont 



2 

3 

4 

Case Nn. _c,  

Dept. No.  TAY VI 
FILED 

DEC 1 6 2013 

w 2 e.f4 i/ ti 	- 	PT  

23 

24 

25 

26 

27 

CLERK 

CEIVED 

1 32013 

FTHE COURT 

 

5 

6 	IN THE 	FA 	JUDICIAL DISTRICT COURT OF THE STATE OF 

7 
	

NEVADA IN AND FOR THE COUNTY OF (.14x1"14-.  

8 
	

* * * * * * * 

9 	E1P rtv r 	cot 	cj • 

10 	 Plaintiff/petitioner, 

11 	V. 

12 	3.11Didru (1,1x0c0, 1  WodlicvN  
Aor 	-reactrif4 Czcnrec,1/4;s1\61. C.e.m.ke.r 

13 	 Defendant/Rescondent. / 

14 	 The  ftA4A-Ibm,,,F 	caclitk tittir vrutivV,V,,t  

15 	in properia persona, and respectfully moves this Honorable Court, 

16 	purauant to N.R.S. 12.013, for an order granting leave to 

17 	proceed in the above-entitled action in forma pauperis, without 

19 	requiring  peiVAIGhtv' 	 to nay or ?rovide security 

19 	for the payment of costs of Prosecuting this action. 

20 

21 

This motion is made based upon the attached affidavit of 

reAr LI() Scia  

Dated this  /OA 	Day of  Deceim6f- 	W13 

RESPECTrULLY SinMITTED, 

14aa±:_:kL. 

1WM77051 
MN 

MOTION FOR LEAVE TO PROCEED 
IN romm PAUPERIS 

Mall on 

III IIi'H/IIiII!I/jIII'ghtI/IiII/jIij 
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(114P4S114e-nYibt5til 4  Vit40  

8 P.O. Box 
Capon City, Nv. 89702 

4 Petitioner in Roper Person 
5 

00C167783 
AF(1 Aladmit In Support 
3261943 

111 1111 111 

FiLEDI 
DEC 16 2013 

caztFca  

IN TIM  te" 	JUDICIAL DISTRICT COURT OF 1111i STATE OF NEVADA 
ni A/ 413 FOR THE COUNTY OF  CAlxv Le- -  

Grain Se-OfF 

Petitioner, 
Vs. 	 Case Noi.: 	tkri 

Ltro it-Arak
tiif  

YkeL5Cda. Car rt.LiriGntil C.ciAtr 	• 	Mgt NaLler 12 I 	Resoonckst  
33 leMLYMIRAIMIMIELLESQUILTDIZIMRIM NAZAR= 1411 	 I Grey()  5celi tlermakk,K1  , Pint being duly w arn,' depose and se7 that I 

aniPetiticaer in the aboree-catitled cam; that in support of nay Motion to proceed widxatteing 
15 required to prepay thee, costs or give security theaskr% I site that became amp:meaty I ain 
17 unable to pay the costa of =id procearmg or to give scamity therefor% th dl am edified to 
IS relief 

19 	I do rDo not 	tetioest an attorney to be appointed 1hr me. 
20 1Anther swear that the response', which nave nude to cluestico, and lest =dims below are 

I. Are you presently employs* Yee 	No__ 
A. Ulla alums. byes, state the amount &your salary cry/ages par meth, 
and give name and address ofiotz etapbsyer: 	

t. ,  

.11.■■••■■•■•■...• 

a. If the atom is no, state the date of /ad gra$doyment and the enzonst of 
saw and wages per mask which you received:  1.0 0 i*s-o 0 • Cob AL 	 

I 

7 

9 

20 

24 

26 
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26 

8 
	 2. Have you received within the put tnuive months y money from any of th 

4 following sources? 

5 
	 a. Business, profession cr form of selferapioyment? Yee 	No 

h. Rad payments, intend or dividends ? 	Yes 	No if 
a. Pensio' ns, anrmitiss or life imams payments? 	Yes 	No L_ 

9 	
• 	 Nthe anew to any of the above is 'YES" describe each scene droopily and state the 10 aroount received ikon each dozing the put twelve monthc 

11 

3. Do you own cash a. equivalenttris' on currency, or do you hay s money in a checking 
for savings accamt 7 Yes 	No 

Mhos =ewer is "YES" state the total value tithe items owned: 	  
4. Do you own any real estate, stock; hands, ate; automobiles, ar other valuables 

isroperty (exclufmg ordinary houeehold famishing and clothing)? Yee._ No 
Ifyour answer is "YES: desalts the psupesty and state its approximate sedum 

18 

19 
	

5. List the persons who are depeadest upon you frf support, data ;o relationship to 20 those persons, and include how much you combats toward their =pp*: 
21 

22 
	

UNDER THE PENALTY OF PERJURY, Pursuant to NRS 2011.165 the shove affidavit. 23 is true and correct to the best of my petsonal knawledp. 

24 
	DATED this  /0 14--   day of  De aein 	 _t 20. L.E7  

26 

14 

15 

16 

27.  

28 6-tewty  coft 4)7  atiaz:_ifitQL/-  Primer*  ?'em Hem MO 
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CERTIFICATE 07 SERVICE BY lay:c4  

PLIX811/1432 t to N .R.0 P. Rule 5 (h), I here::ay certify that X am the Petitioner/Defendant named herein wad that on this  th 	day of  nuxhopr 2Q3, X mailed a true and correct copy of the foregoing document to the following: 

t27tiick ck-  kVA- 0*kru;kiitkomfl 

poo Lek/N-7 Ave,  

LOA, Ve Cr7 NAk) 111140 4,  

2 

3 

4 

5 

6 

7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

19 

19 

' 	20 

21 

22 

23 

24 

25 

Gresen  S. aerirwhsici 
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3 

4 

5 

6 11 TO r- 	 Mee-a-z" CAPITIA5 	 C-01-q1Z0-1 G 11)  

AFFIRMATION 
Pursuant to NRS 23913.030 

The undersigned does hereby affirm that the preceding document. P_CLU.--I kirniN 

2 

7 

(Title of Document) 

9 I I filed in case number: 	C i6"11.cit. -22 

Or'Docurrient does not contain the social security number of any person 

Document contains contains the sociat security number of a person as required by: 

0 A specific state or federal law, to wit: 

(State specific state or federal law) 

-or- 

0 For the administration of a public program 

-or- 

For an application for a federal or stale grant 

El Confidential Family Court Information Sheet 
(NRS 125.130, NRS 125.230 and NRS 125B.055) 

1 0 

11, 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 Date. 	  104 -771 42--s- Ce/4-  

   

(SignOrtr) 

6, 71"," 	ifl6fhlaon ceel 
(Prin NI?frrie) 

40/10 e-
(Atti5rney for) 

25 

26 

27 

28 

A trirmabort 
Hirose4 December 1_5. 2006 
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----- 
nOt161783 
PWHC 
Petition OT 	01 Habeas Games 
3264945 

111111,1111111 
FILED 

EC 111013 LL 
sz4„tx.2. viaalwon:mT 

Case No. aL167/431S 

Dept. No. Nis#  

IN THE E- 11416%. 	JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
IN AND FOR elas-“msK.,ANtii  

—o0o- 

ilrecisruaieri-ken-rua.1  

Petitioner, 

V S. 

'M 6 1 atm. Qa (*.Ca./  LOtwizi_ ex-N. t  
Y‘ar 

	

	Nleuctrin. C.zirroir vAI CAJAet i  
Respondent. 

INSTRUCTIONS: 

Cou.rkt- 	 KtseoceA urNt.s.c.A.A riNik 	lAten 	 eak. 	 

PETITION FOR WRIT 
OF HABEAS CORPUS 
(POST CONVICTION) 

Capplatv.kw,d4OSez•Leosal coAd. aortao..A4 ant  VtariderhS irezvt.mst- eat) 

h  801 utrit  scot) 'aped  a,' .4 et evi  

(1) This petition must be legibly handwritten or typewritten, signed by the petitioner and verified. 
(2) Additional pages are not permitted except where noted or with respect to the facts which you rely upon to support your grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted, they should be submitted in the form of a separate memorandum. 
(3) If you want an attorney appointed, you must complete the Affidavit Lr Support of Request to Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to the amount of money and securities on deposit to your credit in any account in the institution. 
(4) You must name as respondent the person by whom you are confined or restrained. If you are in a specific institution of the department of prisons, name the warden or head of the institution. If you are not in a specific institution of the department but within its custody, name the director of the eV department of prisons. 

Kt..1 	(5) You must include all grounds or claims for relief which you may have regarding your conviction or sentence. Failure to U:aise all grounds in this petition may preclude you from filing future petitions challenging your conviction and sentence. 

0 

In 
Lao, 

1040 



(6) You must allege specific facts supporting the claims in the petition you file seeking relief from any conviction or sentence. Failure to allege specific facts rather than jusIll conclusions may cause your petition to be dismissed. If your petition contains a claim of ineffective assistance of counsel, that claim will operate to waive the attorney-client privilege for the proceeding in which you claim your counsel was ineffective. 

(7) When the petition is fully completed, the original and one copy must be filed with the clerk of the state district court for the county in which you were convicted. One copy must be mailed to the respondent, one copy to the attorney general's office, and one copy to the district attorney of the county in which you were convicted or to the original prosecutor if you are challenging your original conviction or sentence. Copies must conform in all particulars to the original submitted for filing. 
PETITION  

1. Name of institution and county in which you are 
presently imprisoned or where and how you are presently 
restrained of your liberty:lharkkev&N.....Wucula. CameAlth.ra CepAcv l  
Carsen C.,i0A;14, v‘Euarla._ 

2. Name and location of court which entered the judgment 
of conviction under attack:  iLl+0.„ 314J4c.k 4ihl.4e.lc.71,  
La_s tle.er f 

 
3. Date of judgment of conviction: 	  
4. Case number: 	//VI 
5. (a) Length of sentence; i 	LOAAval.A.- 	 clL ifeJbUL  

(b) If sentence is death, state any date upon which 
execution is scheduled: 

6. Are you presently serving a sentence for a convici:ion 
other than the conviction under attack in this motion? 

Yes 

 

No 

 

 

 

 

 

If "yes" list crime, case number and sentence being served at 

2 
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this time: 

	

7. 	Nature of offense involved in conviction being 
challenged: g..06iNerut due.ac-- 	di.e...a.okkti vuentstA, Elfla-4, 'Lab_ 'AO IQ. E418-) 
17).A.q.calt coi(30,2.5.e.ft‘inv._ eX- tien.cLI.tt  Lucile:FM elAt..`7 	IS.  .0 W .\  

	

8. 	What was your plea? (check one) 
(a) Not Guilty IC 

(b) Guilty 

(c) Guilty but mentally ill 

(d) Nolo Contendere 

	

9. 	If you entered a plea of guilty or guilty but mentally 
ill to one count of an indictment or information, and a plea of 
not guilty to another count of an indictment or information, or 
if a plea of guilty or guilty but mentally ill was negotiated, 
give details: 	

 

10. If you were found guilty after a plea of not guilty, 
was the finding made by: (check one) 

(a) Jury Y_ 	(b) Judge without a jury 
U. Did you testify at the trial? 	Yes 'it 	No 
12. Did you appeal from the judgment of conviction? 
Yes y_ 	No 
13. If you did appeal, answer the following: 
(a) Name of court:  Nnelkazia. S 	Covu-k- 
(b) Case number or citation: Wit19726 144€40 
(c) Result:  rAfc-ir:v^.eiloacuLal  
(d) Date of result :114 /1Q./0/._ t  11)/L/04 	CaLiori Cerki 	 

3 



(Attach copy of order or decision, if available.) 

14. If you did not appeal, explain briefly why you did not: 

15. Other than a direct appeal from the judgment of 

conviction and sentence, have you previously filed any petitions, 

applications or motions with respect to this judgment in any 

court, state or federal? 	Yes *IL 	No 

16. If your answer to No. 15 was "yes', give the following 
information: 

(a) (1) Name of court: E134.-4V- StuittJat 	CeoLJA  

(2) Nature of proceedings:  tlekiweou  CrJr us (ppixl-clAkaik_1\ 

(3) Grounds raised:  :-A...a.dr'l ire_. coe_is  

(4) Did you receive an evidentiary hearing on your 

petition, application or motion? 	Yes 

 

No 1. 

 

  

(5) Result Ptr hr.. ae.v6ei 

(6) Date of result:  Marc).....5 LoOb 

(7) If known, citations of any written opinion col: date 

of orders entered pursuant to such result: 

(b) As to any second petition, application or motion, give 

the same information: 

(1) Name of court:  E.14AL :nualitAni  
(2) Nature of proceedings:VNYIkmrt4O  c_ncreri 	sevAcm..e_A._ 

4 

4 

1043 



(3) Grounds raised:  1:11elle  

(4) Did you receive an evidentiary hearing on your 

petition, application or motion? 	Yes 

(5) Result: N.Wai 

 

No"...k 

  

(6) Date of result:  3/9/110  

(7) If known, citations of any written opinion or date 

of orders entered pursuant to such result: 	 

(c) As to any third or subsequent additional applications 

or motions, give the same information as above, list them on a 

separate sheet and attach. (Sae.. ork.ea tO.(An am.14. 

(d) Did you appeal to the highest state or federal court 

having jurisdiction, the result or action taken on any petition, 

application or motion? 

(1) First petition,  application or motion? 

Yes 1/4jc No 

 

    

Citation or date of decision: LAI C1.2_bOb 

(2) Second petition, application or motion?  

Yes Nir, 	No 

Citation or date of decision: -3/Acild 

(3) Third or subsequent petitions, 6,pp1ications or 

02,r,n,Loaz ? Yes y, No 

 

     

Citation or date of decision: Z1 -1,0hi 

(e) If you did not appeal from the adverse action on any 

petition, application or motion, explain briefly why you did not. 

(You must relate specific facts in response to this question. 

Your response may be included on paper which is 8 1/2 by 11 

inches attached to the petition. Your response may not exceed 

5 
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' 	five handwritten or typewritten pages in length.) 	  

17. Has any ground being raised in this petition been 

previously presented to this or any other court by way of 

petition for habeas corpus, motion, application or any othe:: 

post-conviction proceeding? If so, identify: 

(a) Which of the grounds is the same: Grouorui Iluri. 1140mneayll  
alke33.4.1 

cari-sr taSzacir Aar...LA 8..t.actsueitA e_oiAP_ArCt_ 	WaL14ivik hift% .  

(b) The proceedings in which these grounds were raised: 

gtur Writ-- 	tkkc Cci Cper,t- cetkottktrm:1 Suitt VS/  LIDOS- 

(c) Briefly explain why you are again raising these 

grounds. (You must relate specific facts in response to this 

question. Your response may be included on paper which is 3 1/2 

by 11 inches attached to the petition. Your response may not 

exceed five handwritten or typewritten pages in length.) 

C5ea atitAe& no, n CO) EorkA%  

18. If any of the grounds listed in Nos. 23(a), (b), :c) 

and (d), or listed on any additional pages you have attached, 

were not previously presented in any other court, state or 

federal, list briefly what grounds were not so presented, and 

give your reasons for not presenting them. (You must relate 

specific facts in response to this question. Your response may 

be included on paper which is 8 1/2 by 11 inches attached to the 

petition. Your response may not exceed five handwritten or 

typewritten pages in length.) CcpaLoAliaelfsellAbAl flzmA,)  

6 
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19. Are you filing this petition more than 1 year folLowing 

the filing of the judgment of conviction or the filing of a 

decision on direct appeal? If so, state briefly the reason; for 

the delay. (You must relate specific facts in response to this 

question. Your response may be included on paper which is 8 1/2 

by 11 inches attached to the petition. Your response may not 

exceed five handwritten or typewritten pages in length.) 

Sae ct-kkedl".eri v‘tt 	covAn 

20. Do you have any petition or appeal now pending in any 

court, either state or federal, as to the judgment under attack? 

Yes )( 	No 

If yes, state what court and the case number: Fa1ettabi-44.  

CAsk'rick 13C Yikuurik, 14esmcinv_i 0, &Lai_  

21. Give the name of each attorney who represented you in 

the proceeding resulting in your conviction and on direct appeal: 

chnvieke-111‘,_01.0n_t_ELIE.Wovrom_mr.  

22. Do you have any future sentences to Eerve after you 

complete the sentence imposed by the judgment under attack? 

Yes  )c_ 	No 	 

If yes, specify where and when it is to be served, if you know: 

p r1 

 

501' 	r V4NLIY13,0-k-Of 	en_se. u iricalaNn  	 

23. State concisely every ground on which you claim that 

you are being held unlawfully. Summarize briefly the facts 

supporting each ground. If necessary you may attach pages 

stating additional grounds and facts supporting same. 

7 
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{a) Ground ono: 

2 
	

Pa44km~ ram.4.3re_ 4 	k r1I.LAI tip 	cu,d. eiLal  

p rrAerAlis". 	 coALL 	simlivteAs  
CADvt-44L,VIe" avui Cil-4-kle_ c.e4.% oL, 	NAeatuk, Ukti-Autrz,A. w  4 

AriAP-Aft 	Ivit-In oilcv%. 	 e_ft_ vApiriti  5 	
to_i'houi- jut- t.s Ettc,1/4-5mk. 

Supporting Facts:  
7  

 RA.L1 *Setioratilires_A-API  
8 	t 1-7 1-0010 

eitg.e... 	t 	Sta? re..wte_  Cavusk at- IthaockAit_ cv4i, a  resu.4 +1Aaverki  
Omer' CiTA.1 Vie-WaNS Lif-SlAWA1-40 	 CUM.gani 	 atr  

csmule-klraet Z5 wkrowsilkiAittAal  CSee, 	 lq eLvq-A.  
aLLR 	iiset u. &tear_  1E15 	cot 	0.-Ld 	i1cct VV-L1  

LeAtem il t  Vkm.  

IN luLt 1-1 (  1_00to 	&tkerervta. C_Imurt- 6 Yte-tgaiL _tve CIALe 
AFC-i wo."..v_r_ avxt. Uwaia Eerna,1 4 Cistr 	Tuair.krA,A 61- 	 

CM LI 1 IDOL 	So? 44.. ILtztiaLIA 
CtVw.tiruitil 	l'At41:1V v■ .u.d0 	 i iprAL-S_framajatrftiLT 	 Woe& 	 tr ot- SultA WISAS1  

gA-13 	CALLA' \AA - 	 CerJ70- t-D 155 Ltuytce  

	

Zv, 	t4:1011  
regkl04_L4_%L_ 	 cLW  LB(  MOM -  

.3.011e.C_Ibelr%16 ikka* lekamet avv,e,v‘AeA  `u...h*,e_Na- 	tav,uki4Em. 
q.,.tcLft umicuaft-uitt eAtkeid u.A..16.- .3L4.rttirr_A-:mr, 05- 114.1.4 	ea &A a  ;,.% tt•e,  	eP- 
C.D 	t . httakti c) r L.A-b  % 	Late aLLJ  

	

j6zag. jahlgittir 	 ea Ez_va Lar,bt 	 C,L■a,t4gi- 

	

w. 	ctL 

	

eL.1 	Orttel  4ô __1A reieLLe. Cr____a4(or a 
ciaz-V1w reilv_C- to bitlet, ri-Attmai- w.su t 	ewt-Ated.,  

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 
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',keep_ at- totelidech2 	icork. neil SUL( Pa./  2.0dS  fic,k4icifte_f  abie,y.1  
*tilt  Cbu..whei- 1.1•30--m rind-VI:dim al 	e-vtit...t_lvts en 4.41 w zoo& CauLt agpeatAP ea  

-ib ti  los.,K_ 
iske_ .:‹_4 	ee.Leriaviticti 

11 !vit. 

tar. 6..v.dL 

11.±, 	
41- 	6( 141e4. "--264:1-  

1 	r %Ai 43,1, 7.0861  

12 

13 

14 

15 

16 

17 

18 

19 

20 

Ground two :  

OeM autt cJt, 	k 	 ii fetk,,,Ai r,,,„, awl efteeir- 

hre- o L 	ks_au,sel uovier tiv_s41,1  btki 	owe, o. tAte- 

tistAvi Sketio Cerksiriksitritm ava.art-ki.c_t ser- `b. at- VW— 	Covi54-.1-at 	tact._ 

AratCli ttiert Ser(66 -in CilsuraLt. 	E-Liammtwori. till 40 viktk te..44V.eop.e.e  

rete,braiti eS-Veciit,L a.,..1G-1,f.w.e.4 01- catinAct i.4Aulcv skeautcori  	 

Skolts Siarray.E_Gbark- 	 Ivy Sk-rkalovi. 	1.0  1-12kivniorat  
Supporting Facts: 

ticumisert,o ts.t catArk ,nJece 	Woe & vii 4,a+ 
Ce. 	 ha ± 	 .5 	 1.1‘4 busy.. 

Lelia tV‘' Lur ke ve_teiuel  

trkvst ii LVUL5CE cai-o.r..kat. Et-L*04s P r , 6_ urvut C. ).  

riletzk 1.3%ter cortkerils 4\k41- suxi, 	TV/J.11;0A asir.%Li Lae,. 'veuiticbscouetei.  
eAsitteArZ AviateakIcil k ITO Alrphelri  dr.Libirt 461 COLIA1:541 1.,44  clkuuc.. luakcier-Acmet- 
zAcL isFpicci1i'  fML1Ef 	 oF 14te, Stt4i 17. tooil 

lAnt-ae.a.s p60,1 ton_ aykd 	tnvIEr 	 tie& cousir ,:_eretstcier iAcL 

Etat cli5rAtu areA 	fiake.x... a ir Creicr.r..2.1 1$ eicat., 6 I. ;,,,A vt i 4,01 autat_ati  
i iiekt wt Nit Ls4_i__J .U.Ntebeeteik-acki  

21 fotiou,  

 
 

22 	 L5ee ciA-63Aedi  youval %um/  EibiA1.) 

23 

24 

25 

9 

2 

3 

4 

5 

6 

7 

8 

10 

11 

CeAertil 	tt r Prau t tat restith 
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'NA* i 'eine"' CAM -VeNAS 	 cit'a $1-0 eS t e_e_A.; 	 Travt.r_a... 	LIDLun ,  - 81 

LLINCier It'ke-. MAP\ a Ira 	CilArxe."1-vvs8.-rA S 	 S6)_48,. Qôc 	u.4ciar, wa 

i olukA taifseA-  	cncj  cOuliN 	alu_t_ E. u.,,,,-Nnar if 	 Fou e_ 	60A eAr- 

LE_I t'V'k reaf-,.coqc:161k k cue. 	sv 	 ic3A-A vkhr e4oks 	inu\, 

brealtes SuLeg-cw,e__ LouLA \A_ .516.4„ja LL11....jj..112,40.0 
- • 

kvictn c 

	

_ _ C_Ci‘ 	it-10 	 L'Aci■ vir.  

Prkat I4i 	taatzcl. 	 rrteLik e_r 	ti Seidc-k- -6v‘o ciAjaAic_a.L. cis"a 

f3e113L-I are( Ct..-h istyl. 61160, (Aril 	LLYtder *Y1.g.S 74/ 	(.0 .1VVI 	VA& 	k-P.110_ C& A_ 

pc-far  oci  c-Lee- cILLI-N-11.1 hi to ? 	fl.RL Ce-lortArsolv-- A  

'LAL2,1+N; aval C. 	aIe1t 	liarl- 	 cnualekb4- k- fe- 'IrNAe__Ae\CAN-I.c_3  it \A a_k- 

cow- \- tar. 	dr-1r cowtcon,c_ 

paroiL 	 c‘rou Lica Cor kx s  

trna C:67) 1' f-radea 	nbied- 	 c.tf 	 ni-- 

rCi krtY1 w1 /or to u.3 vs.CA 	er•SPLA.k. 	 \AO i^J rEort 	\.C.NITAA7- 	641Y1 

kc 	LLIIIPLY‘ 	i.v.s.c,rc_ce- e— wouldcul k 	douLialoL 

I-0,4er 	 iv 	Yle_Lacarli 	4.-LIA-1 to VIZ: 

bnar 	 1A.301.-m 	u.1110  fa 	intik 	 -Sun cacife,DS 

OA&ahôue. 	 Ltd" Ce.L.Atmr& Ctrie_21 	rie  

a_ c-uila.6,1 	keicusiv-vA  nrs. cuF. Far_i_‘. 4-0 I-4\e_ 	.L.Lere'rrta_ e.t.a/A- 

	

atau-su_ 	 e.t.A.L1 

"Y\cticiiict. 

	

c_14- 	 f) tac, i1 	zon2.), 141e- 	It-Ctk-- 	 410 
	c_inu_tic cA 	4. 

(4- 
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cuA Inca cticettl. est.-% k..evtder ri2.41 to -7.01:1_ 410 	YvktiacrThe- 4e IC- 	tynt 
L,3 c_if-,, elbc.ILjL1Lik vyklivnr,ect i  tA.v.,(1 	cakL\ tcxect&I v-k Vu.Y■ li-AInVyk.ev\V 

clKallLe.vx*. 	c)rti&,Ackl 	 ci.wifar °Slier cowt-eneAncL-p"ml- 	nic_o__ 
trA l vy_a 

 

rem woula acit ;-cs Z.56.-4 	doLlink- jeolesthi cia:A.L.L., 	fliett.. Livaktd. czNiet.kce.f. 
tava 11eon_cta. Crivv-i.t-Lcka.vui-a. f.& 	vare_ 	iceAut.  Vlisavv v1/4th- 	 wou_la 

cf,F4 kA -47) (L- 	 DA' Lkt_Cir 	 ir rac wont  t 
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Case 2:10-cr-00596-GMN-GWF Document L.16 Filed 04/19/13 Page 1 of 2 

- THE UNITED STATES DISTRICT COURT 
DISTRICT OF NEVADA 

* 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs .  

PAUL WOMMER, 

2:10-cr-00596-GMN-GWF 

MINUTES OF TIIE COURT 

DATED: April 19, 2013 
Defendant. 

THE HONORABLE GLORIA M. NAVARRO  UNITED STATES DISTRICT JUDGE 

DEPUTY CLERK: Michaer_Zadirta  COURT RECORDER: Araceli Bareng 

COUNSEL FOR PLAINTIFF: Andrew Duncan 

COUNSEL FOR DEFENDANT: C. Hunterton 

MINUTES OF PROCEEDINGS: Bench Trial (Day 3) 

8:47 a.m. The Court convenes. 

Mr. Huntcrton renews motion for a judgment by acquittal under Rule 29. The Court reserves ruling 
on the motion. 

Government begins rebuttal ease. 

Dr. Thomas Kinsora, called on behalf of the Government, is sworn and testifies on direct 
examination by Mr. Duncan, voir dire examination by Mr. Hunterton, further direct examination by 
Mr. Duncan. Exii Mit 22 marked and admitted in evidence. 

9:21 a.m. The Court stands at recess. 

9:47 a.m. The Court reconvenes. 

Dr, Thomas Kinsora, having previously been sworn, further testifies on cross examination by Mr. 
Hunterton, then is excused. 

Government's rebuild ease rests. 

Defendant begins •urrelmital ease. 

Puge I of 2 
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Case 2:10-cr•00596-GrivIN-GWF Document 116 Filed 04/19/13 Page 2 of 2 

Dr. Louis E. Mordliar°, having previously been sworn. further testifies on direct examination by Mr. 
I -Itintertort, cross examination by Mr. Duncan, then is excused. 

Defendant rests surrebuttal ease. 

10:45 a.m. The Court stands at recess. 

11 :08 a.m. The Court reconvenes. 

Closing arguments are presented by Mr. Duncan on behalf of the Government. 

Closing arguments are presented by Mr. Ilunterion on behallof the Defendant. 

12:35 p.m. The Court stands at recess. 

3: 13 p.m. The Court reconvenes. 

The Findings of Fact and Verdict are read into open court. The Court finds Defendant guilty of 
Counts One, Two, Three, Four, Five, and Forfeiture Allegation of the Superseding Indictment. 

IT IS ORDERED that Sentencing is set for Thursday, August 1,2013, at 9:30 amt. 

3:53 p.m. Court adjourns. 

LANCE S. WILSON, CLERK 
U.S. DISTRICT COURT 

IS' 
Michael Zadina, Deputy Clerk 

Page 2 of 2 
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Daniel G. lingden 
ii E1'i0/1/r2S kesns to r.lhe Ilistricl .41 

I. Sl)()..1 : US Atiorney 's ()Wee - District 	Nevada 

c1/2'  
1 )...Te I of 

4111.  UNITED; STA, 

  

 

IS DRPAIITHIRWT,JUSTICII 

 

 

/ III. ; 	III !I 	I AL k.* 	I I.  OP.!. f: 	"n. IILFiI.IL 

PIS I RIC 1 	LVA DA 

HOME 	ABOUT 	NEWS 	MEET TI ,E U.S. ATTORNEY 

SEA RCH THE sn'e 
Seorch 
	

Cr= 
UNISIONS 	PROGRAMS 	CON FACT US 

.Nivar r-o. r.3 Arre . vsiies• 

I TOM V.PAGE 

1,1 rrLI 	 .11-Es AI lORNILY, 

BR I EF IN G ROOM 

Las Vegas Attorney Pant Wommer Convicted Of Tax And Money 
Structuring Crimes 

IS VEGAS. Nv. — 	Vegas ititorncy Paid ' ,Vollmer was found gi idly this aftetnei in oi is and mous. ,  structuring charges foil. tvviiig a three-day hench trial hefort .  U.S. District Judge (doria M. Navarro, 
announced Daniel Cr. /30gderi, United StatEs Alto nkey fiir the District IIiNevada. 

Womitter, 60, of I.ipf Vegas, was tunvieted of three counts of strut .. Mang 11111.1.1)/1:11 transactions, one count of cot evasion, and mile coma of making and subscribing a false [ix  return, statement or other document. 

ALT01-11111A to the court records and evidence introduced  at trial, inottwen hole 30 And ILl ly 15, 551104 
Wonmer made or assisted in 16 glirtletnred ilepOSIRS totaling S .L38,7rxt for the purpose of evading bank reporting resin i rune ills. 'fliese deposits. were made as port of a pattent of illegal activity inv .olving more than 5100,000 !Luring a in-month time period. Daring that ssme thne period, WI)norner whllfIIlIv attempted to evade federal income taxes it I hi amount De $131520 by concealing and attempting to COrletslI hte assets, hy making fal-sg statements to the P.S.I 	and Lty placing funds and property in the names or 

noinincels. 

Wt.-Amer k scheduled to he sentenced on August 1, t3. Re faces up to 10 Vuar.S in prison sad a 35m.000 lac on ...nch mructuring count. up to live years ill prison and a. 5250,1000 fine on the tax evasion crumt arid np In three yea rs in prison and :L 150,1104) uiii uiuj  t lie false retuni count, and 

The ease was imustigated by IRS Criminal Investigatinn and prosecuted hy Assistant U.S. Attorney 
Andrew W. Diluerto. 

Today's announcement Is part of efforts underway by President Oh:ma 's Financial Fraud fluforcement 'risk Force (FFETF) which was  crested in November 0009 to wage an aggressive, coordinated ;Ina pro,oli,o emu/ to investigate and prosecute financial crimes. With more than 20 federal agencies, 9j U.S. attorneys '  offices and state :Ind local put ulIirit, it'll the bmailest coalitior. of law enforcement, investigatory and regulators agencie -s ever assembled to combat fraud. Since its funnation. the task Wee has made great strides in facilitating iiterraed investigation and prosecution of financial crimes; enhancing coordl us lion and ci 'operation among federal, stare and local authorities; addressing discrimination in the lending and tin:mei:it markets and conducting outreaelt to the pa bile, victims, 1141 ■ 111Ciia111.511111001.1:3 a rid other OfAllniZ111.i.)11.S. Over the past throe fiscal years, the •rus nee fh . paffillent Ii MIA more than 10,11011 rum 11641 1h111(11 . 3Svs against nearly 15.000 defendants illaDr11.11g !Mire Illuiji 2,701111101Igage fra1111.1 de Fonda() IS. hit- own! information on the FL -Ask &tree, visit ovw,,:l..a,:fraa..!...gov. 
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Las Vegas criminal defense lawyer convicted in financial 

scheme 
By JEFF GERMAN LAS VEGAS REVIEW-JOURNAL 

A federal judge Friday convicted Paul Wommer, a criminal defense lawyer and former prosecutor, on three 

charges of unlawfully structuring more than $138,000 in financial transactions. 

U.S. District Judge Gloria Navarro also found Womrner guilty of one count of evading $13,000 owed to the 

Internal Revenue Service in 2007 and one count of filing a false tax return in 2010. 

Navarra allowed Wornmer, 60, to remain free pending an Aug. 1 sentencing. 

Wommer, who testified in his own defense during a three-day bench trial, spent five months as a prosecutor 

in the Nevada attorney general's office before leaving in May 2010. He also served as a federal and county 

prosecutor. 

The case involved a series of 15 bank transactions Wommer conducted in June and July 2010 with the help 

of his part-time legal assistant that were all under the $10,000 federal cash reporting limit designed to 

combat money laundering. 

Prosecutors alleged during the trial that Wommer withdrew cash from his personal and business bank 

accounts in amounts under $10,000 and then instructed his assistant to deposit the money into her personal 

account. 

Wommer did not deny the unlawful conduct on the witness stand but attributed his actions to serious head 

injuries he suffered in a 1991 skiing accident. 

Navarro did not buy his "diminished capacity defense," saying from the bench that the former prosecutor 

understood the law and showed criminal intent. 

The case was investigated by IRS Criminal Investigation in Las Vegas. 

Nevada State Bar counsel David Clark said Wommer faces immediate suspension of his law license once 

the Nevada State Bar is notified of his conviction. 

The state Supreme Court then will send the matter back to the State Bar for further disciplinary proceedings, 

Clark said. 

Contact reporter Jeff German at jgernian reviewjeurnacorn or 702-380-8135. Follow @JGerrnanRJ on 

Twitter, 

t t p://www.rcv  iewjournaLconilnewskri me-c o urkilas-vegas-c rim inal-defertse-lawyer-conv.„ 5114/2013 
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VERIFICATION  

Under penalty of perjury, the undersigned declares that he is the petitioner 

named in the foregoing petition and knows the contents therecf; that the pleading 

is true of his own knowledge, except as to those matters stated on information and 

belief, and as to such matters he believes them to be true. 

CERTIFICATE OF SERVICE BY MAIL  

I do certify that I mailed a true and correct copy of the foregoing 

PETITION FOR WRIT OF HABEAS CORPUS to the below addresses on this  (04-... day of 

bepervilocr 	 , 20 _kl, by placing same into the hands of prison law library 

staff for posting in the U.S. Mail, pursuant to N.R.C.P. 5: 

tAetillWn. Pa. 1•34U-sa),‘  

Clartc._ CL 	OftkerwetA  

tr-vt\ er  

'Lon S_ Leu316 	"Thirti. Floe( 

VIZCV 	_ _ 	, Nevada 89 	 

/ 
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1•112,4%-</e41  
(Sign 

(FreFel -C ge-rWleVISK/  
(Prin N me) 

AFFIRMATION 
Pursuant to NRS 2398,030 

The undersigned does hereby affirm that the preceding document. PekPe  
t aX c C3rp Ce6194---conaitho to)  

7 

8 	 (Title of Document) 

9 filed in case number:   	/‘77S3 	 

Er--  Document does not contain the social security number of any person 

-OR- 

0 Document contains the social security number of a person as required by: 

El A specific state or federal law, to wit: 

(State specific state or federal law) 

-co- 
o For the administration of a public program 

For an application for a federal or state grant 

-or- 
EJ 	Family Court Information Sheet 

(NRS 125,130, NRS 125.230 and NRS 125B.055) 

2 

3 

4 

5 

6 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Date:  IDP-cen, her AR__w_ 

Fro  

(Attorney for) 

23 

24 

25 

26 

27 

28 

rarrnallen 
Revised December 1 5. 2006 
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FLE 
DISTRICT COURT 

	

CLARK COUNTY, NEVADA 
	ni) DEC 214 P I: 511 

	

Gregory S. Hermanski 
	 c2511„—,., 

	

Petitioner, 
	 CLERK OF THE C OURT 

Case No:00C167783 

VS. 	 Dept No: VI 

Isidro Baca, Warden 
Northern Nevada Correctional Center, 

Respondent, 

ORDER FOR PETITION FOR 
WRIT OF HABEAS CORPUS 

Petitioner filed a petition for writ of habeas corpus (Post-Conviction Relief) on 

December 13, 2011 The Court has reviewed the petition and has determined that a response would 

assist the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, 

and good cause appearing therefore, 

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order, 

answer or otherwise respond to the petition and file a return in accordance with the provisions of NRS 

34.360 to 34,830, inclusive. 

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court's 

Calendar on the  Zel-  day of  r0.6r  

 

, 200 fy  , at the hour of 

 

e_36:Kko'clock for further proceedings. 

DEPARTMENT VI 
NOTICE OF HEARING 

DATE 2,Pkpli TIME F iOrioN 
APPROVED BY_Hal>tic,„:5_ 

District Court Judge 	 v61-I 

6=101783 
OPM 
cider or Petition for Writ 01 liabeaG Corp 
3822 

FiLE MTH 
MASTER CALENDAR 

 

11 11111111 

 

• i• 
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CLERK OF THE COURT 

Electronically Filed 
01102/2014 02:26:44 PM 

1 RSPN 
STEVEN B. WOLFSON 

2 Clark County District Attorney 
Nevada Bar #001565 

3 FRANK COUMOU 
Chief Deputy District Attorney 

4 Nevada Bar #004577 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 

7 
DISTRICT COURT 

8 
	

CLARK COUNTY, NEVADA 

9 
THE STATE OF NEVADA, 

10 
Plaintiff, 

11 	 CASE NO: 00C167783 

12 
GREGORY SCOTT HERMANSKI, 

	 DEPT NO: VI 

13 aka Robert James Day, #1679345 

14 
	

Defendant. 

15 	
STATE'S RESPONSE TO DEFENDANT'S MOTION TO CORRECT ILLEGAL 

16 
	

SENTENCE AND MOTION TO EXTEND PRISON COPY WORK LIMIT. 

17 
	

DATE OF HEARING: JANUARY 8, 2014 
TIME OF HEARING: 8:30 A.M. 

18 

19 
	

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

20 District Attorney, through FRANK COUMOU, Chief Deputy District Attorney, and hereby 

21 
	submits the attached Points and Authorities in Response to Defendant's Motion to Correct 

22 Illegal Sentence and Motion to Extend Prison Copy Work Limit. 

23 
	

This response is made and based upon all the papers and pleadings on file herein, the 

24 
	attached points and authorities in support hereof, and oral argument at the time of hearing, if 

25 
	

deemed necessary by this Honorable Court. 

26 

27 

28 

P: \WPDOCSTSPN 00610007W doc 
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POINTS AND AUTHORITIES  

	

2 	 STATEMENT OF THE CASE  

3 	On December 7, 2000, Gregory Scott Hermanski l  (hereinafter "Defendant") was 

4 charged by way of Information with one (1) count of Robbery with Use of a Deadly Weapon 

	

5 	(Felony — NRS 200.380, 193.165), and one (1) count of Burglary while in Possession of a 

6 Deadly Weapon (NRS — Felony 205.060). On February 21, 2001, the State filed an Order to 

	

7 	Amend Information to include notice of its intent to seek treatment of Defendant as a 

	

8 	Habitual Criminal (NRS 207.010). On March 13, 2001, Defendant's trial before a jury 

	

9 	commenced, On March 15, 2001, the jury returned a verdict of guilty as to both counts. 

	

10 	On May 9, 2001, Defendant was adjudged guilty of the counts contained in the 

	

11 	Information and sentenced as a habitual offender as to both counts to a minimum of one 

	

12 	hundred twenty (120) months and a maximum of three hundred (300) months incarceration. 

	

13 	Defendant was given three hundred eighty-two (382) days credit for time served. The 

	

14 	Judgment of Conviction was filed on May 18, 2001. 

	

15 	On June 8, 2001, Defendant filed a Notice of Appeal from his Judgment of 

	

16 	Conviction. On November 15, 2001, the Nevada Supreme Court affirmed Defendant's 

	

17 	conviction but remanded Defendant's case for the following corrections to the sentence and 

	

18 	Judgment of Conviction: (1) to correct the Judgment of Conviction so that it reflects that 

	

19 	Defendant was convicted pursuant to jury verdict and not a plea of guilty, (2) for the District 

	

20 	Court to specifically indicate under which statute Defendant was adjudicated as a habitual 

	

21 	criminal, and (3) for the District Court to specify a sentence for each of Defendant's two 

	

22 	convictions as the Judgment of Conviction only sets forth one definite term for one offense. 

	

23 	The Remittitur issued on April 11, 2002. 

	

24 	On July 19, 2002, Defendant filed a Motion for New Trial and a Motion to Vacate 

	

25 	Sentence as a Habitual Criminal. On August 28, 2002, Defendant filed a Motion to Dismiss 

26 

27 

28 

2 	 P:MPDOCS1RSPN.006.60647802 cloc 

During the pendency of this case Defendant had gone by the alias "Robert James Day," After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski. 
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I 	Pursuant to Habitual Criminal Statute. Defendant then filed a second Motion for New Trial 

2 	on August 30, 2002. On October 2, 2002, the State filed an Opposition to Defendant's 

3 	Motion to Vacate Sentence as a Habitual Criminal and an Opposition to Defendant's Motion 

4 	for New Trial. 

5 	While these motions were still pending, the court was informed that Defendant's birth 

6 	name was Gregory Hermanski. Therefore, on December 4, 2002, the court vacated 

7 	Defendant's sentence for a new sentencing hearing. That same day, the court denied 

8 	Defendant's Motion for New Trial, granted Defendant's Motion to Vacate Sentence as a 

9 	Habitual Criminal, and dismissed Defendant's Motion to Dismiss Pursuant to Habitual 

10 	Criminal Statute as moot. 

11 	On December 26, 2002, the State filed a Notice of Intent to Seek Habitual Treatment 

12 	pursuant to NRS 207.012. On April 30, 2003, the court adjudicated Defendant a violent 

13 	habitual criminal and sentenced him as follows: Count 1 -- LIFE in the Nevada Department 

14 	of Corrections WITHOUT the Possibility of Parole; Count 2 -- LIFE in the Nevada 

15 	Department of Corrections WITHOUT the Possibility of Parole; Count 2 to run 

16 CONCURRENT with Count 1. Defendant was given no credit for time served. An Amended 

17 	Judgment of Conviction was filed on May 16, 2003. 

18 	On May 7, 2003, Defendant filed a Notice of Appeal from the Amended Judgment of 

19 	Conviction. Defendant filed another Notice of Appeal on May 22, 2003, after the Amended 

20 	Judgment of Conviction was filed. On July 1, 2004, the Nevada Supreme Court affirmed 

21 	Defendant's conviction. The Remittitur issued on July 27, 2004. 

22 	On July 13, 2005, Defendant filed a Petition for Writ of Habeas Corpus (Post- 

23 	Conviction). The State's Opposition was tiled on September 20, 2005. On October 24, 

24 	2005, the court ordered a supplemental response from the State regarding Defendant's 

25 	Ground 3 of his Petition which alleges ineffective assistance of counsel at his re-sentencing 

26 	under his true birth name. The State tiled its Supplemental Response on December 8, 2005. 

27 	On February 3, 2006, the court denied Defendant's Petition for Writ of Habeas Corpus (Post- 

28 	/// 

3 	 P MPDOCS.RSPAP.006100697802.doc 
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1 	Conviction). The Findings of Fact, Conclusions of Law and Order was filed on March 3, 

2 	2006. 

3 	On March 17, 2006, Defendant filed a Motion for Rehearing on the denial of his 

4 	Petition. The State filed its Opposition on March 23, 2006. On March 27, 2006, 

5 	Defendant's motion was denied. 

6 	On March 27, 2006, Defendant filed a Notice of Appeal from the court's denial of his 

7 	Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, the Nevada Supreme 

8 	Court affirmed the court's denial of Defendant's Petition, but remanded the case for the sole 

9 purpose of amending the Judgment of Conviction to read that Defendant was adjudicated a 

10 	habitual offender pursuant to NRS 207.012 for both the robbery and burglary counts. The 

11 	Remittitur issued on August 8, 2006. 

12 	Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

13 	was filed on July 27, 2006. 

14 	On August II, 2006, Defendant filed a Motion to Stay Proceedings and Motion for 

15 	Appointment of Counsel. The State filed its Opposition on August 22, 2006. On August 23, 

16 	2006, the court denied Defendant's motion. 

17 	On August 28, 2006, Defendant filed a Notice of Appeal from the Second Amended 

18 	Judgment of Conviction and the District Court's Order denying his Motion to Stay 

19 Proceedings and Motion for Appointment of Counsel. On October 3, 2006, the Nevada 

20 	Supreme Court dismissed Defendant's appeal. The Remittitur issued on October 31, 2006. 

21 	On February 9, 2010, Defendant filed a Motion to Correct Illegal Sentence or in the 

22 	Alternative Motion for Modification of Sentence. The State filed an Opposition on February 

23 	19, 2010. On February 22, 2010, the court denied Defendant's motion. On March 25, 2010, 

24 	Defendant filed a Notice of Appeal from the denial of his motion, as well as a Motion for 

25 	Reconsideration. On April 5, 2010, the court denied Defendant's Motion for 

26 	Reconsideration. Then on September 9, 2010, the Nevada Supreme Court affirmed the 

27 	court's denial of Defendant's Motion to Correct an Illegal Sentence finding that his sentence 

28 	was legal. The Remittitur issued on October 5, 2010. 

P:SWPDOCSIZSPN006..00697802.doc 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 	On April 25, 2011, Defendant filed a second Motion to Correct an Illegal Sentence or, 

2 	in the Alternative Motion for Modification of Sentence. The State filed an Opposition on 

3 	May 6, 2011. On May 9, 2011, the court denied Defendant's motion. 

4 	On May 24, 2011, Defendant filed a "Motion for Leave to File Defendant's Response 

5 	to State's Opposition to Defendant's Pro Per Motion to Correct Illegal Sentence or in the 

6 	Alternative, Motion for Modification of Sentence. The State filed an Opposition on June 2, 

7 	2011. On June 6, 2011, Defendant's motion was denied. 

On June 21, 2011, Defendant filed a Motion for Reconsideration of the court's denial 

of his May 24, 2011, motion. The State filed an Opposition on June 29, 2011. On July 6, 

2011, Defendant's Motion for Reconsideration was denied. 

On July 21, 2011, Defendant filed another Motion for Reconsideration. The State 

filed an Opposition on July 22, 2011. Then on July 25, 2011, Defendant filed a Notice of 

Appeal from the denial of his Motion for Reconsideration. Thus, at the August 1, 2011, 

hearing on Defendant's motion, the court found it had no jurisdiction and therefore denied 

Defendant's motion. Regardless of the court's decision, on August 9, 2011, Defendant filed 

a Reply to the State's Opposition. On November 13, 2011, the Nevada Supreme Court 

affirmed the court's denial of Defendant's second Motion to Correct Illegal Sentence (filed 

April 25, 2011), The Remittitur issued on December 14, 2011. 

On December 12, 2013, Defendant filed this instant (third) Motion to Correct Illegal 

Sentence. The State responds as follows. 

ARGUMENT 

I. DEFENDANT'S MOTION TO CORRECT ILLEGAL SENTENCE IS 
SUCCESSIVE AND BARRED BY LAW OF THE CASE. 

Where an issue has already been decided on the merits by the Nevada Supreme Court, 

the Court's ruling is law of the case, and the issue will not be revisited. Pellegrini v. State, 

117 Nev. 860, 884, 34 P.3d 519, 535 (2001); see McNelton v. State,  115 Nev. 396, 990 P.2d 

1263, 1276 (1999); Hall v. State,  91 Nev. 314, 315-16, 535 P.2d 797, 798-99 (1975); see 

also Valerio v. State,  112 Nev. 383, 386, 915 P.2d 874, 876 (1996); Hogan v. Warden,  109 

5 	 P '..WPDOCSARSPN11306N006971302 dor, 
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1 	Nev. 952, 860 P.2d 710 (1993). A Defendant cannot avoid the doctrine of law of the case by 

2 	a more detailed and precisely focused argument. Hall.  91 Nev. at 316, 535 P.2d at 798-99; 

3 	see also Pertgen v. State,  110 Nev. 557, 557-58, 875 P.2d 316, 362 (1994). 

4 	Defendant's argument that his sentence is "illegal" has been raised and rejected twice 

5 	and is barred by the doctrine of the law of the case. Defendant filed his first Motion to 

6 	Correct Illegal Sentence on February 9, 2010, claiming that the habitual criminal 

7 	enhancement was illegal because the court failed to first sentence him for the underlying 

8 	offense. The court denied Defendant's motion on February 22, 2010. Then on September 9, 

9 	2010, the Nevada Supreme Court affirmed the court's denial holding that Defendant failed to 

10 	establish the court relied on mistaken assumptions regarding his criminal record that worked 

11 	to his extreme detriment. (Order of Affirmance, No. 55718). 

12 	Defendant filed a second Motion to Correct Illegal Sentence on April 25, 2011. This 

13 	time, Defendant claimed the court was without jurisdiction to adjudicate him as a habitual 

14 	felon because the State only filed notice of its intention to seek habitual treatment and had 

15 	failed to amend the Information to contain a count of habitual treatment. Defendant also 

16 	claimed the State was precluded from seeking habitual treatment after his alleged "success" 

17 	in litigating a motion to vacate judgment. The court found these claims to be without merit 

18 	and barred by law of the case, and accordingly denied Defendant's second motion on May 9, 

19 	2011. 

20 	Then on November 13, 2011, the Nevada Supreme Court affirmed the court's denial 

21 	finding, again, that Defendant's failed to establish the court relied on mistaken assumptions 

22 	regarding his criminal record that worked to his extreme detriment. More importantly, the 

23 	Court indicated that the Court "previously considered and rejected appellant's previous 

24 	challenges to his habitual felony adjudication," and as such, the "doctrine of the law of the 

25 	case prevents further litigation of this issue." (Order of Affirmance, No. 58688) (emphasis 

26 	added). 

27 	Defendant's instant motion is his third attempt at vacating his alleged "illegal 

28 	sentence." Despite the fact that this claim has been considered and rejected on the merits 

6 	 P - NWPDOMISPV,00moo697so2doc 
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I 	twice, and despite the Nevada Supreme Court's advisement that this claim is barred from 

2 	further litigation, Defendant nevertheless attempts to re-adjudicate his meritless claim. 

3 	Defendant's misguided attempt to re-assert his challenge to the legality of his sentence is still 

4 	barred by the doctrine of law of the case. As such, Defendant's motion must be denied. 

5 II. THE STATE TAKES NO POSITION ON DEFENDANT'S MOTION TO 
EXTEND PRISON COPY WORK LIMIT. 

Defendant has also filed a Motion to Extend Prison Copy Work Limit that is set to be 

heard by this court on January 8, 2014. Since the motion is directed towards the Nevada 

Department of Corrections, which is represented by the Attorney General's Office, the 

District Attorney's Office takes no position on this motion, However, the District Attorney's 

Office would note that the Attorney General's Office has adopted a policy of submitting this 

motion to the discretion of the court. 

CONCLUSION  

In light of the foregoing, the State respectfully requests that Defendant's Motion to 

Correct Illegal Sentence be denied. 

DATED this 2nd day of January, 2014. 

Respectfully submitted, 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar # 

7 	 PAWPDOCSA2SVN\00000697802.doc 
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C. Cult°la 
Employee of the District Attorney's Office 

I 	 CERTIFICATE OF MAILING 

2 	I hereby certify that service of the above and foregoing was made this 2nd day of 

3 	January, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

4 
GREGORY SCOTT HERMANSKI, 

5 
aka Robert James Day #69140 

6 
	

NORTHERN NEVADA CORRECTIONAL CENTER 
P.O. BOX 7000 

7 
	

CARSON CITY, NEVADA 89702 

8 

9 

10 
	

BY: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 AS/FC/cc/L3 

8 	 P:MPDOCS\RSPN1006 ,00697802.doc 
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A44A#"1.  
CLERK OF THE COURT 

1 
c.i Telt:Mt SO* ,ke.irryull.A.St-i 

Petitioner. 

vs. 

'Ts iafb f3C4191.1. Wardean
i r 

Yloals.e41-0AP_OCILL Cors-ctilemal C&A-ler; 

Respondent. 

12 

13 

14 

15 

16 

7 

8 

9 

10 

00C1 424183 

Case No C t ID1-14ZI  

MOTION TO EXTENT) 
PRISON COPY_WORE. LIMIT 

Date: 02/03/14 

Time : 8:30 AM 

Electronically Filed 

	 2-5 
01/13/2014 11:37:13 AM 

— my! rtt 	Iketriv IC: *CARO 

_ 6  v.. 16e0  
MC 	2 

UL(4161"  C4ljt . 	cl-us-L'  PP ; 3  

DA 
4  

5 

6 

IN THE e I-10(4A- JUDICIAL DISTRICT corRT 

IN AND FOR THE COUNTY OF' 	1 cor  	 

STATE OF' NEVADA 

17 

18 
	

Petitioner, 
	

in Pro Se. submits his motion to extend his prison 

rT) t SeSA*t'kcrittau‘sri 

19 	copy work limit for the purposes of the instant action, pursuant to any applicable Local Rules of Practice, and 
20 the Rules of Civil Procedure. 

21 	 This motion is further made and based on petitioner's Motion to Proceed in Furma Panperis and the 

attached monthly timutrial i.Inteinent, and C0111[1131111C cis well 15 111P 11011118 and authorities herein. 

23 	 Petitioner is an indigent inmate who has reached or exceeded the one-hundred dollar ($100) prison 

2 1 	copy work limit ;illowcil per N.f) 0.0 	R. 720, and petitioner Wi 11 not be allowed to make any further copy 

work unless the Court. peters saw Ii In Order. 

The petitioner believes that lie is entitled to address the respondents_ 15_111SO 

	 3,1 Well as preparer and serve copies of all pleadings upon the 

Court and he rjiciiiilnis pursitmit lo L,R of Civil Practice. 	 5. and for his own LL,ie. 

RECEIVED 

'\ JAN I 3 

(CLERK OF THE COURT 

26 

ea.  

IFQ Lii 

3 
0 

•IX r ec  

—J 
0 
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The petitioner has exceeded his prison copy work limit of t' LOD . 00 	that the N D.O.C. Allowed 
3 	and/or the Court has previously granted. 

4 	 The petitioner will be unable to properly litigate this action without the requested extension of his 
5 	prison copy work limit; see 	v Kangas  951 F.2(1 1504, 1510 fu18 (9'h cir. 1991) (limiting copy work to those 
6 	numbers of copies required to be filed. served. and one copy for imitates records.) 

7 

CONCLUSION and _ft EE,FE F SOUGHT 

Petitioner prays that this Court will enter an Order directed to the N,D,O.C. at the 	4+.41.-r NIN 
11 
	

NktitLaCuiti._CatretiitaNtil Ce)Akey- 	 directing prison authorities to extend petitioners' 
12 	prison copy work limit t)51 Z0  ..1910 

13 
	

Petitioner. Swears under Penalty of Perjury pursuant to .N.R.S. 208.165 that the foregoing is true and 
14 	correct. 

15 

16 

Dated this  11/4  day of aaYilkaTfl  , 20i% 

8 

9 

10 

17 

18 

19 

20 

21 

22 

1:3 

21 

9 5 

26 

28 

fly; 

t:1112t7,5-Peti 	• tiPRO, PER. 
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1 	
CERTIFICATE OF SERVICE BY NIA  

2 

Pursuant to NRCP Rule 5. 1 hereby certify that 1 am the petitioner named herein and that on this 
644\  day of  ...Sakti-Waif  

4  PeNA 'sbn qi`f Datt4 oi- ctable  
5 

tg-tte. 60(L Di'strki  CAMAZ.14. 
'Leib Lat,314= Aoe_. 

8  I f _ 1:161_ SELLtL  
9  L451-4, tiete r  \otd 1q1S-c-- LUL 

11 

12 

13 

3 

	 I mailed a true and correct copy of the foregoing: 

to the following: 

6 

7 

14 

15 
Petao in PRO. PER. 

16 

17 

18 

19 

2') 

23 

-/5 

'16 

->7 

28 
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IN THE 

Electronically Filed 

01/13/2014 11:43:34 AM 

occ i (TIig3 
Case No. c..16711)-s 

CLERK OF THE COURT Dept. No.  
	

OIMINV-41: 

JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR dam  

-000- 

iH
no

o  3
H
1
 O

 A
N

31
0

 

euv...anni Sca Oceryreastf-mLit  

Petitioner, 

A  
ritr-Sr Hm...AAkcielt 
PETITION FOR WRIT 
OF HABEAS CORPUS 

vs. 	 (POST CONVICTION) 
iare ceoac_a_ _ti) coley. 	 ELIA e 	k-ketari.yra _CLNAA 

Anr.K.e_m. INe.0 (a.d.a..Cormeklaytai Ce_sAAtr (4-tre;19.d.vvrt- 
Respondent. 

INSTRUCTIONS: 

(1) This petition must be legibly handwritten or 
typewritten, signed by the petitioner and verified. 

(2) Additional pages are not permitted except where noted 
or with respect to the facts which you rely upon to support your 
grounds for relief. No citation of authorities need be 
furnished. If briefs or arguments are submitted, they should be 
submitted in the form of a separate memorandum. 

(3) If you want an attorney appointed, you must complete 
the Affidavit din Support of Request to Proceed in Forma Pauperis. 
You must have an authorized officer at the prison complete the 
certificate as to the amount of money and securities on deposit 
to your credit in any account in the institution. 

(4) You must name as respondent the person by whom you are 
confined or restrained. If you are in a specific institution of 
the department of prisons, name the warden or head of the 
institution. If you are not in a specific institution of the 
department but within its custody, name the director of the 
department of prisons. 

(5) .You must include all grounds or claims for relief which 
you may have regarding your conviction or sentence. Failure to 
:aise all grounds in this petition may preclude you from filing 
future petitions challenging your conviction and sentence. 

RECEIVED 

/\ 	3 7014 r . 

CLR!< OF THE COURT 

C.QuIsta ay\ rerz,akkii cluct.IWe- 
CD 	 LaDaNcLvAANeisakt,  

1080 



(6) You must allege specific facts supporting the claims in 
the petition you file seeking relief from any conviction or 
sentence. Failure to allege specific facts rather than just 
conclusions may cause your petition to be dismissed. If your 
petition contains a claim of ineffective assistance of courniel, 
that claim will operate to waive the attorney-client privilege 
for the proceeding in which you claim your counsel was 
ineffective. 

(7) When the petition is fully completed, the original and 
one copy must be filed with the clerk of the state district court 
for the county in which you were convicted. One copy must be 
mailed to the respondent, one copy to the attorney generals 
office, and one copy to the district attorney of the county in 
which you were convicted or to the original prosecutor if you are 
challenging your original conviction or sentence. Copies must 
conform in all particulars to the original submitted for filing. 

PETITION 

1. Name of institution and county in which you are 

presently imprisoned or where and how you are presently 

restrained of your liberty:  Fl4ari-\\.eivrtneocutn_Lerredirlor.01 tevalb" 

C.n.rsed, Cou_v,111  

2. Name and location of court which entered the judgment 

of conviction under attack:  tqa SimittAkahr4. Courkr  Lac, 	 

Uetlag,..A 10. 

3. Date of judgment of conviction:  JuA96  Li r  ToDis 

4. Case number : C._ liall'it0a 

5. (a ) Length of sentence ;  LiLiLatfiti.k feeet.iinitAl 	var-eie_  

(b) If sentence is death, state any date upon which 

execution is scheduled: 

6. Are you presently serving a sentence for a conviction 

other than the conviction under attack in this motion? 

Yes 	 No _X__ 

ff "yes" list crime, case number and sentence being served at 

2 
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this time: 

	

7. 	Nature of offense involved in conviction being 

challenged: 	 Ro)awartk tAliu.c,_ of- aeoatItt went on. (AV, 3.5E1.'310 I  

I CIL%e iLcs t  coulor -xl:eurojank 1,3AAL. pec,:eft0:0N4  A2afitt\  40.19141944f  bA In 2-06.o Lb) .  

	

8. 	What was your plea? (check one) 

(a) Not Guilty ter  

(b) Guilty 

(c) Guilty but mentally ill 

(d) Nolo Contendere 

	

9. 	If you entered a plea of guilty or guilty but mentally 

ill to one count of an indictment or information, and a plea of 

not guilty to another count of an indictment or information, or 

if a plea of guilty or guilty but mentally ill was negotiated, 

give details: 	  

10. If you were found guilty after a plea of not guilty, 

was the finding made by: (check one) 

(a) Jury t./- 	(b) Judge without a jury 

11. Did you testify at the trial? 	Yes i7 	No 	 

12. Did you appeal from the judgment of conviction? 

Yes  Vt 	NO 

13. If you did appeal, answer the following: 

(a) Name of court:  1‘eofilizi 	 reui,dr  

(b) Case number or citation:  Suergi._Coark- yNo. Sti.o1_2 1  i4t.Lte•  

(c) Result:  Agitwuttif  

(d) Date of result:  litioqqal, 10,4041 e ieLt  

3 
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(Attach copy of order or decision, if available.) 

14. If you did not appeal, explain briefly why you did not: 

15. Other than a direct appeal from the judgment of 

conviction and sentence, have you previously filed any petitions, 

applications or motions with respect to this judgment in any 

court, state or federal? 	Yes 	No 

16. If your answer to No. 15 was "yes', give the following 

information: 

(a) (1) Name of court:  Eltal,Nk  

(2) Nature of proceedings: golaect Copv$14,5 CfOrit  

(3) Grounds raised:  I vs,eVrezi 	Cum 	oam„r_e_ 	cALIIM-SA  

(4) Did you receive an evidentiary hearing on your 

petition, application or motion? 	Yes 	No 

(5) Result:  pe,Miar, aev001  

(6) Date of result:  1/Ylara% :3 r  

(7) If known, citations of any written opinion o date 

of orders entered pursuant to such result: 	  

(b) As to any second petition, application or motion, give 

the same information: 

(1) Name of court:  tiat4. SvAtc_ial tiz.A. Cott"' k  

(2) Nature of proceedings:  wtnlinyito corfeck aknit  	 

4 
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Grounds raised:  t\Xjø.5eAkemr.e.... IcKga 0011‘  
14.1ALL 113-  jus-1,..41.3-v‘ cond. ekaLile...jeAwc4. 

(4) Did you receive an evidentiary neering on your 

petition, application or motion? 	Yes 

(5) Result: eia,A2te& 

(6) Date of result:  1.rvirc_kgr icrio r  mattaz t luna  	 

(7) If known, citations of any written opinion a: date 

of orders entered pursuant to such result: 	  

(c) As to any third or subsequent additional applications 

or motions, give the same information as above, list them on a 

separate sheet and attach. Lse-e diae-61(  

(d) Did you appeal to the highest state or federal court 

having jurisdiction, the result or action taken on any petition, 

application or motion? 

(1) First zatitiall, application or motion? 

Yes ve 	No 

Citation or date of decision:  :ct.at.t. C3 1  toD6  	 

(2) Second petition, application or mntinn ,  

Yes vt 	No 

Citation or date of decision:  Tactirclk  11 7_010  

(3) Third or subsequent petitions, applications or 

Yes V"  No 

Citation or date of decision:Wkaitlub r  1LOil  

(e) If you did not appeal from the adverse action on any 

petition, application or motion, explain briefly why you did not. 

(You must relate specific facts in response to this question. 

Your response may be included on paper which is 8 1/2 by 11 

inches attached to the petition. Your response may not exceed 

5 

-11 
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9G. 	 c_t• 	•  

16 Le.) c...owk..  ". 

Ge..51a.e... 	 o_pfkaril 	buivemeke.... ciSuiA Vkl) 31,0 ZA (AWL 

4 	- 	eil *"944-1t" Cm- 	rA- 	 C.1104- triv-kutek‘cw‘`) 

ALt
-Loa 	aeYtla. VALurck 	z_bbizi(  cLiLA-12c- 	TaLt  

vvvzek-1 bvt'S 

 

40 cov- 	 irt 	 ct t  Imo (  Of 

-Lett a.w.t.. 	i.INlue.. 	o 	 trX ri 

feit-Ik 'inv ■. Cot--  wv-lk 	trvize.0.5 d_erpt.tf2 pus- susA.4 c-2s4itsc xastt. uLcL 

t5e.Prai 	, 
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five handwritten or typewritten pages in length.) 	  

17. Has any ground being raised in this petition been 

previously presented to this or any other court by way of 

petition for habeas corpus, motion, application or any othe;:.  

post-conviction proceeding? If so, identify: 

(a) Which of the grounds is the same:  CbtOULANA  

(b) The proceedings in which these grounds were raised: 

cotraci-  AgNIS. se-iv‘_kev,r-Z T)acerker  

(c) Briefly explain why you are again raising these 

grounds. (You must relate specific facts in response to this 

question. Your response may be included on paper which is 3 1/2 

by 11 inches attached to the petition. Your response may not 

exceed five handwritten or typewritten pages in length.) 

C5d...4.XA OVNCI5h114 11-ullwatia 	 1.10 1(tIWN  

4-40 Lartea 0A9la 5mNAPJ1CI!..1:, baanvIler alr  
18. If any of the grounds listed in Nos. 23(a), (b), :e) 

and (d), or listed on any additional pages you have attached, 

were not previously presented in any other court, state or 

federal, list briefly what grounds were not so presented, and 

give your reasons for not presenting them. (You must relate 

specific facts in response to this question. Your response may 

be included on paper which is 8 1/2 by 11 inches attached to the 

petition. Your response may not exceed five handwritten or 

typewritten pages in length.)  cw_14  ahaeAeca r yvo, Vt. c_mmL.  	 

6 
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19. Are you filing this petition more than 1 year folLowing 

the filing of the judgment of conviction or the filing of a 

decision on direct appeal? If so, state briefly the reasont; for 

the delay. (You must relate specific facts in response to this 

question. Your response may be included on paper which is 8 1/2 

by 11 inches attached to the petition. Your response may not 

exceed five handwritten or typewritten pages in length.) 

See_ crito_ckgAt Noui t q cbL  

20. Do you have any petition or appeal now pending in any 

court, either state or federal, as to the judgment under attack? 

Yes ,./.* 	No 

If yes, state what court and the case number:FelvanNS.Cakr4 	 

Aeocalia., 	s.P_ • NoB 	tr.1- opitl- &cx-- V ft. 

21. Give the name of each attorney who represented you in 

the proceeding resulting in your conviction and on direct appeal: 

tai-a.-wv..e_ 	.. tircAr_cors. 	ea _LAI. 	Weivv.e....r  

22. Do you have any future sentences to serve after you 

complete the sentence imposed by the judgment under attack? 

Yes 
	No 

If yes, specify where and when it is to be served, if you know: 

ekt_rca  

23. State concisely every ground on which you claim that 

you are being held unlawfully. Summarize briefly the facts 

supporting each ground. If necessary you may attach pages 

stating additional grounds and facts supporting same. 

1088 
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yotert • thYyut.w.a.peA 

(a) Ground one: 

P4.141ctecad• eAnAleAult= iriAsak- 1,06.-'= 	k.s. 

P rAerAitcr, 	 aya NA% 	 f4te_ 	clAtikes.  

II 

	 CCIA-44k4A am& Mick t 	I  at,  tiv_. walk. Cak.ti4L.A-48A. Lue_fre_  

Jigatoi. 	lualtawitota .   Cart.t2itilov.. OJAI/  

ar.ViNntA- iltets.aicktOlft, 

Supporting Ta.ots: 

7 
---261killited—Cl a vALvatti A sJr  

	

'2:77  7_1004 	enNueci 	Autiwttelibv.iAisat iszbaioK  

	

9 4e.. CALsoi- re.4e.J. 	 CALLIA e Vs.docutiL MA cot re.%1Alk -Ne-re.i4 

urstkaml--  

tA.0 bantil . tSce_ hits 111. tIS dm& al. 1041.  
10 

11 

18 

19 

20 

21 

22 

23 

24 

it.q. IA f 	
v‘ Geo.- 	QuAK tvul% 641 u.Sjaatic.4  t L b 

Lext,) 11 , Yka. 7_4417-1.1  
12 

13 
0 IN 	 rearviS.- C.JDLtek- of-  VkLucatio.. tei 

14 
et,  F c* 	Ld.eirwev.J. Cearea T 	at- 

15 	
On L.LtA 	Toni. -UAL 	 bx.t. CoAA4 er.lertsi "SecAtrva  

16 CimuinutirA 	 tohirki ba.n Oim-ca 	Ao kmau.v1 Ofiler 0e. 	Leteia_ 

17 	reAvuo— 'CALLA 
	

eVM.11 

	

atcy-c2i 4(  7-006 te,ANICkiLf ,ZYILArA w LtereYble_ ta,fia,  V 	■Aincit t  

taut" uutift evt.e_leied LL , KA. Clara, 	brck- ritk Ca 	iO. MOOG  

peki V 	cartkent6 Aics.k st.r...atmA CLuvreavultel Su.artm.1- 	tavN.Uk-t3ao. 

7.1.keLf-i u-vitcwii-LagA evAereil 	 WS 	 4,kei 	kAn.e.  

Cui 	L. rtJ 	exe   t1 	i ia3.4 viJ 

tLtItLl  f Ciit4 V IJrel 	o_vuL kem-rinat.  rA IV in -rvea ikk; 4 Lewin" te virtiutA.  

Criel '10 eglek pei A-116,4A rtleaSe- COVicp,A.V. av,1 tor a9  

cur 1Avt 	 wittri" odtAtcy.ei,  vscgui 	ttwi-46.1 
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Ground two 

0641e..Aer ter0e_ao 	tiOs •k-tv dude_r 	
tutiA.d. 	 awl &et-I- 

I bcce.^.6.44 v temp..t.d %.,ovier 164-64.. 	 ruivott.4.14 

% 	iteorgik CCIA4441  

Ifititk lai &loft 5e-rkieCIPLI esturOilittad r-11,..A.wasir1 -661 iro vrtiactie_ tellr'Veipar LatiA.A.  

oti-JitAtisAzz t elw,% 4A4t  

Ludei skflep, Sureby,e_.c.ba,A-1kc  

Suppoxting Fact*: 

vd ttee.. GA' tteldati- 	 Peat ,Xt.t.L4 113,  

crzl.A.wbei w0L-2 	 tL f-c,-5evtie_vd.11.1 er Qt 	7-IDM ELUL neVealt'd  

2 

3 

4 

5 

6 

7 

8 

9 

10 
V Lc& 40,Elemkto4iiv ai- L 111:1  

tvte.14.Vt-tc-k- 

C sf-e-  ruma ilaty Pfait- ct 6r 
Tab., tit -.7.13. agetatig &AK k i 	awL itAa. S(440 reyv,t_. COU.14  

  

13. 
&tele. leto, 

12 	&won nuiv5ei theve 6 Vt.r.. otta, ade.v,rizin _pet:Niovter 11.1%.:ocieted Mf  

13 	 a14-14-"G.A-iue- 	 Ls ounn 

14 cAPrcL crauLI tria rasuitihi criirft i ;Ewa he_arl i'vjuxi 	mezweit cue  
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eo ìtlere_p_ 

Qe--V;k 	v../zea.. 	re,kelk orb. CyA 	 ava 	 kA watr 

+6_ 	 ayyt 	rlwr N-kcA 	atAeseci. 	;k1c 	iiri 

C-CmYtalovv---. 	 eic,A-LwA 	 briit '  wen_ iilerwoiVeik 6 e. 	rô -- 

riaciut Cor ; ,Amile_cickwiLE,Air 	 ouer cs\EI2t.c.k1 	e_ 	 C ce., "Tra_vt.  - 

SCsi 	YrItiVIzmno 	 Mira, n_ t. 7_613t, c& 	. OA- 

; 1 1rici.A1%.‘  041uAierM Cr, k.A.C1 	 Dee. ay.. hcAsik u.o.X 	; ,m_zwit tioatt- 

-20--Lot0   ovN. 	vir;or 	ce ■miicA ;wetso 4 	 GANEr4-  
.t 

iafLti 	atta-10i NYinktke if 	 Ll f 1J30721 

flOtZeje_tr 	 kI 	fl_ri'st4f  ciyt aet" ■ 	-7_000t flektitartar ?C•01.3:AA_ 

u.1 tAA. ta-t.ac 	 041. 	 -ViNrawk Citkitovvceira 

	

Mile_ya.11CLL.301‘ Nc,.-ve.w% ca.F. T. ) 1 	 1.1y4ei Yck.Ac,  

Nvetekma 	tit:Nun, ee.ctuest ceic 	 1/61A.icAN tOCL.4) t.tiW 4 ‘2K1 	 crin, 

elfalk rtr -Leinel T 	 f„..t.,,c1-. ce_r_Jirt  the_ .ifei're_ Low, valizdati. 

Lrly,Alhak reemtcl.. LSe.e..1 	lcier.lctc.tcce‘4., r  

ak•Ik'itrt) 

11A.tA.S f 	'brief-  r_ov.keyat ‘Ania_k-  ■ 4- 	 4‘,%r.A"LicetAIEL‘D 

17-i9 

SNIP 

1132 



u.vs.aulinse_ Srt fle..kiklav\eA 	 k/q6.4-tant.  

1.vSncerval--1-trn tor, Fe..6n.Let.ni Li r  toot 40 

420.1.3.1:3P,.. tine- ti3ellar 	 whoicz..\--te,0.--- 

ly‘cluAra_ AucIj C.;rn.; ',A a erkAr-Ley.-- 
ii 

ack-u.al4 3ae4Ntt  

Darly5 	4Vte— esm.14-k- taarwti-161, "iwkrocluelicein1 p,tor 1-eXerm i  

CO i‘cm 	Ar3 	‘20.na... feWact4 awl c..reciA cuxti, 	 ?dclkiertur 

clekt. 	\Aut. CouLA -1-11c4,1- 	ipci6rS 	 110-roduce.A. thesL_ v‘.4* k. 6t.ts-v‘. 

i-rua, 	12trip bit1/2- toct.s kokl 	cousk- 4` 	ViaLt 4ea.,_ y.6.actkt2kt te) Limy - 

tx-etorrteit DA,,ou.V 4Ar.e.. C. Se... r 	;GA. 	 r 	L 	etify-- I Elk) - 

at4 i ono.; anv‘e_ykil f),Nak- tAL inco. cof12.10Aiud 6.1  lyr1Tod,u,ciritm 	stAc,\(\ 

eisaa-esice_ 6e..e1neaw_ ;Sr V,Eirt peAen+leLlcO aclutc-E-Ak,A ockt-t 4-vve___iticut̀ s apr .kslemal 

h 	or 'OA& slra ,lkat‘i kr CA- IA'■e- 120-113L. tri‘a6e-r 	6,111,Selt eGt sto GLis. cA 	r&Ohti, 

'Ne— die.0 CAArirc... Ka". VV.1...c0(1-. 'AAP- it.154 1 	Vaal Cie-a Lkiker, 	julti uo a, 

Asitru_cAri 1-0 cinvs`u-ler sar_IA pri- or Ce.k.OINUk 	 de..76-(Yrki 'in 1 Y‘ci 	Ovt.e_A 

vAaie.11431akikk 	1.0TV ,rte,:" LoirkicirtueWvie,A4 t3we_t'n 	 Ati Trip 	.6LC 	i'vu.k 

1.49kicin. oWt.ruYise_ ucM yvb'r 	 urd Cc 1 Iusck 'En 	 VNa. 1). 

recorl QC kANOGNI°  pkrOCteckirdy 1116...S 	"bkitke— aritAr 
c.o.Lcri.d.atkr..‘  de...v.41a Knowl 	 rA-A- Zeorta.rt 	 c.t'orroy‘ al Wi.t6tiari_ k  ear 

cita. 	 i-1Aqed-priv,4An 	One. 	 'recard_ gitcore-I.W. 1. VA."— 
L‘kts..11a.1•% 	rd.-ape:arts/I.- .ktt pe)t-Itinktel'a ed. 	calor, 	L'Auk-mi-rak-evAt 6P-e'r% 44ACIA-  (tie-At Al COAALI"`- 
irk la: Cr.1.16.d. 	 ilAnci.k One- SçtraCtfa CILISBUre, Qi-- 00-‘,.irtavtd.1 1 C, V r uL 
cLiii _ 

	

cay‘tatittLytirliA  ctEtrct 	 Ekcsevx Uetulrtk  Pukalc- 
DECeLY%cie-rf c:11,  6ck -Ka_ 	; ,ac--3 uSete._ 	‘-k1 	 cro-ki. 6:11,41 Ain 	ev-, /Sutra, 
INActirvetaklety),. beCitu.4-4P_ 	 lLcit.t) 	 roopree.vs‘cde;ro,-, AkvAr k\Areba.., 
t coati n 	 th-tpe:Vik 	C 	 CIY%. 4-o 'Oarc 4.-  v.+.et. aca.vt Oult2itlt Li-C1( 

C sistv'onak " Ir 	ict r i..co2.1.1A4exat r. 	 caul 	pick:Alone 	 totto.U. \-4.11e- k-o 
40.41cl ko 166%1. ht. ct 	 c'Cli3kAA-"avv.t. fkAcck ine.. usoul& lectue_ 
for'41ts 	auts4 Impetap_AA-yy,e_i\k_ 	 ke.,-Wer Crow. 	 1-e) suScisi-3 	e_ af:Lonsct f 	Li I 

Warn-mt.(r ctikar-Yrkeil. 	E.44.1(66k- "4 1  Iv, &Lite_ \naheco. ve,k 3-;tyrti 

1133 



?e-k-lki QY& essAlre_na ,-. cuAA,,a,r .kAkci.‘ 	uato. 	re..iLaitaah. 64 Vivtp... 

	

‘.1eA,`Aloy,es t% k-r-  tit tzkh..e.,". 'Ate_ 	 e_ 	 OA, Ae._ 

bYt it)r■ c..151- re.c.k:'  iy.Ceirw,c,A tor. Loa iVi't 	 r4-14 ton 	+elk 	; 	yka 40: .40cLi o.r...kall .63 

1 viki\611- 	 ctviAN...1 13 &ark 09 kit, &Sew& WASIAK Ec-c- erS458.9 	/t-Ca Vt&e_ Lituiat's 

pe.frol1kin3 	 .1.1cAA. 121r 1 tn 	134 tiAa_ %tat 	av+.ci 	 tiej &Ai to"._ci A. 

-co.er j(V‘clit pe.A-Orl tmar sIfte2. 1ri&Viertirt. Cimu'i tire& 	 o.kkeyil 	"nrk.u.47  

Skcte 	 k pcouiLke- 	ctekee_ (A2 	rercovat&ve_k \ kle■ e 	r 	%No vunA 

crpnc 	usilArk. u,A.xeck stiat,e.n Sare.wke.., Lok..,Or Glad sloy, rs. 	 [awl  , 

ta_va (Leta& 1 	 amt.], stiAut.61  ctikLA.ke, 	pcoketlicot accorata 6Lt Irse,e—  

+0 ec-c-ect-itle_ 	 croLowsei.. 

?e...A4Ariepne.r . 	 {-ILA ker 4-4tratir 	 prig:jusitceA 	 4tiLltet_.% use_ dr 

rIbts. 	Loal, bei 	Irs,1 , 	 owN. 	eicit■ V AC) re,Yrtai 	 crimitor 	bi..rertu.13-  

triat wrip.y.Q Kvmou.slyq4 	̀t ,,,,4tillyA4 .11 mad. e_ 

t,k 	CIDA.13-01,t,kicroak. rIatl ava A- 	4o .N22.Ack rr eLwt coYtujAnvvs 	aucC.A. 
f iyovbeizek,"aykk- tou4, 612,-Je A  an. 	 data 	Via 	 o.Raz 

a. ru.e_: 4  (os, COCIYINESIAckffikeri aboue..) 	 cot', Ls fheit A.A44- ct rev, hat 
rem rti prOLN1(61. V. 	Low, 1'NA 6C- pi2A-A4mer, tick; k. ‘10AP__e cisL "i 	 to.5.6. 
0C 	cler-lkyn At) Luct.lu 	Lr-LAC.N+. 	;latAk 	nclozett tat Vieke._ 

prnu;r1e_ 	 1.0 	ebt fte,k AksiLotsg.N u314,1". ref.t‘ack k pe4A-Iny‘cr 5s 	tke_ 
trlvvr'cAal. 1-6 ...Corti aiLomkszertue-rakt stAcIA ULICLIUtr Uzufn v.13 1C v-416 	Nmaite_ 

Pe. VA-  lear,er e_IAP..yfte.,A41A 	 1-Vta.k.  if\ C.- LO Dal inkr \ACLU Loc.Li ise.A int% 

rcI4 	Aar!, y‘_c_x 	 sActke... ko_ct. proc_e_eda 	cinv- 

4ut vlawto... diva CA' vrvi Yvit 	 PtoA 	 pr ncee_clea ertv.rC,si 

pekik lore( 004.Ltik ificLue_ beey. akarc3u1, C1.0  CM. 4r.L6A udal FEke.n .'  Cu 	vvIda..inArLIA. 

1134 



pumuLtwk la PkS 201.110— ta.1 coa t. ov. -surie,e  pe.% of. 	 -11.01‘ 	 ; 

Often 9e.,-16.\ i‘tin Er „`to n. ?c ■ IN.c CCIINYtui  Cm-to 	LOMA haue.. bea-o. 11,1 ir c413.1.1e  oda  cr 

cleavit'vvvie-fiV Fur 	, CANNA 	aclye 	ea-s. +0 StACIN. 	(Or5 uaraekki ‘Nr_kt3e_ ■ 113A..eitikNxiitt  

beer 	eI19 &a_ s.4& 	 tuc Ctiort g-o.kus 

Veit 1k iole■er 	 ; v, i Y LIWSC_ CcSuALk. lekkA- FOcsarAck.1  

kAauc- ticr-Lvita iTr 4c 	 oA Froczeliel cop...1,"4 kaArtkitlYNcrir Wriaeir 110‘ kts-114.— varAe_ a).1 

crirAlyval 	0 14CLAa fine_cA&5 vrncetis'imak cilliciatork awl tm....-.3foorks16A:kct 	ref.u.kk- 

el: 	**yytt i ffoc-tle iltiert I  faekki0me.1:`,. 	Luct. rcraefeil a stAeLy,A. av-A 	e rciarASCL.(24 

tic. SUZAN (  1.001. ü. rautt ilfiez". VAIL_ cituA CiNal tiro_ I tkrtt._ 

f-acA-s i,L3AA4 te.,..411ecA- 	v.v.& 	 kAere.;,,, weoe- Fre.i3i:Ouc.tri  NI7mlitea 

4-0 Pkt_ "retxult, SuilrEwAE_ C-OLLA 	SUlirevAa._ LULA' -Yuti 4s 	weal W7.151.1._ kkEsuietva", Irtve- 

Yieucuta Su. re rema_ Ci,j4sLieAes vv.Wsr_L-Vi 	-itNal- 	Einar- 	r5s .rAr_ketreitia 	iiNenn..Sjate_. Cepr 

14\e- 	ay.& es:AN:LA 	4r.Lie( 	 lEA- 	01,t.C- OAk Cu_P \s"air- el(nrAtlatike 

	 c. 	cc7 	jekerra 	kilat tseir ■kilnuLer LA& NAca%6e 	cra 4,,, cetmelcatk. 

e_rrilr iNaA-Ikitly■e_r f.-.LAr toper,e_AktA  :Nn.WkeLl cile 	khe__ face_ 	pe_A-1-k-ievle.ir'_, 

avy.ertaynaylk- i^;4t- 	Y‘c)r- 

 

,e 	'awe__kvceaolu,A-k- km vv, uLI 

licAlA1- 01- 'ccLc..k. 	 cidoet 	wouAck knaUL, eqoe.ed 9e1- iiciemar 	-rleNCA.Aarsaft.t  

Coul tixi.v\V4vwNEAk- Cv% av‘. \rvIALcci..k. CaeArs, wraitf yo.:5 7_01.0t7_ 

LinNie-tc_ceire- f. 6.1-1 	--Ne_ do0ue_. o0AA E-occ_aek v1/497  pekAi0ner 	 CA, 

kt.4.Vaa_vt‘olita 	LrIc. oc- 	 tArth re e firieed 	Lase_ a ux_ 

tirdef itlEuczAu..kaw f  irrk;‘ iorka_r reira_lfts. 	 to Clerrqua Vleth 	 prove... 
tYleor CASALt  CeNslik-i-IerAcz% Cmd r 	VtaialkiArti ce.A.c" 	 Vetiewsti 	 .461.11,4 
Slavvin_rei 6,C trigno_ 	aNNut 	 413 	Elf e3r-s. Au, ik5 	too ,AALL lAcuu 

Vhe_ 	 intrikrk. Diva FeA14iovIe.r coma ykdr 	 u.AAele. 	unItAizt 
caws& in't On 6 eftkiat 	 lAcLALLEA. clew% nATLIrt..‘s 	Csw\oltAe& 	41-. 

17-D 

IMP 

1135 



cL4e \ use_ A-0 racer-a.c&iv4valk in. vox' uw-lex `vs k- rue_w& c_ts 1 vAlvt.c,J 

4Or cenl i ci 	51-AcArkt  klcir`A- wirs.ei‘ €9,\IA Ica clue_ 	 LAWier• 

Secke 

 

1r 	4u4 	u cla\tri. 	pe;- ■ 6 yNer 	OfIcik 	4-easm-ck&e.._ C.Jmork' 

inArL41.- 	 Ack ■yn avvi. exyk -ex - rcie.e +0 ecCrc...ek pe..1 	telease_ corkLiz Z.kA 

avut  suck fur Vhexr rel 	-1-o tArt. 	Feke;1- Ker 	coA 	eyvkl'i.ted 

11cilre_ 

beettase_ fe..11civ‘er t"a 	 aiNe 	 AANckic 	4(L3te- SIACUA 

Vsaks e__ per 	 1-s1Azr. -dr i ted. ,ecu-r,rvalr ■ Ely-t 
-LOU e.ANcLey 	 cA:A. 1r‘ab 1 VtAra c_ twci ba_thed sr\ C-ra..tAtiu-ke_Yvk- 

	

10 her re_ctue.4.. 	One_ thus 0_9 pcitYik" LESULVL SCA t.0 kAA i'VLSk'InAr■i'l CNN kAACLIt &a.ii a C.13 UANSel. 

cL 	aria 5-e..-1-Or 	 recra&%. oar 	v■.1-rn sto 	siciAe!.s reAtu.e.c.A.- 
{-or " ta.c.0 Ira 	 Ger; -L-L_2ct cordi 	 ek.) 

tnauctrIvul IN-An 44 	ynatiar_ 	k- iewo_r onr,e, 	 u\ e... 	L. 

6"cr.o6n.O3LiVsi:4 	rea 

 

h 	i4c 	qnkENNA-1  %NW_ r_a.c.ic 	 &Am:it LICN, 

	

ih'r aot u_vaLr c 	Llc.,L yt 	— WAIL 	 mut,4. 	T C1d C 	pe-N 

	

rrsu tted,e 	LA.51A-k 	crr u.sisar. 	 pec.tt=t-cs_alti, 	r Ark, 
t 	(1.9.-v,k4 Li  cA.voi C 	reenra 	iine- , k•cal'e! 	retv. 

+-ve_ WA:ked_ Skok s 	 tAr--  

C- (4/ 'ale- 	 °aim iikrd 	1.AcLu tr..3  ts oka.W. pe_k 	&AP__ pri6e-es 
v< 	 vvG LLYEN 	 hAre.-yrut_ Calf-k• KC.  

	

Fr 	mulct 	te_ 	 k-o 	va 	5,uas, 9 e_41\-40,,e,r. 

0.eLrci E ar_vt..12i ctruk, ‘Aaat-,11A. 	4-esku-i` teck tY• jt-V 

1136 



WHEREFORE, petitioner prays that the court grant petitione 
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relief to which he may be entitled in this proceeding. 
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Case 2:10-cr-00596-GMN-GWF Document 116 Filed 04/19/13 Page I of 2 

THE UNITED STATES DISTRICT COURT 
DISTRICT OF NEVADA 

uNITED STATES OF AMERICA, 

Plaintiff. 

V5 

PAUL WOMMER, 

Defendant. 

2:I 0-er-00596-GMN-GWF 

MINUTES OF THE COURT 

DATED: April 19, 2013 

THE HONORABLE gLORIA M, NAVARRO,  UNITED STATES DISTRICT JUDGE 

DEPUTY CLERK: Michael Zadina COURT RECORDER: Araceli Bareng 

COUNSEL FOR PLAINTIFF: Andrew Duncan. 

COUNSEL FOR DEFENDANT: C. Hunterton  

MINUTES OF PROCEEDINGS: Bench Trial (Day 3)  

8:47 a.m. The Court convenes, 

Mr. Hunterton renews motion for a judgment by acquittal under Rule 29. The Court reserves ruling 
on the motion. 

Government begins rebuttal case, 

Dr. Thomas Masora, called on behalf of the Government, is sworn and testifies on direct 
examination by Mr. Duncan, voir dire examination by Mr. Hunterton, further direct examination by 
Mr. Duncan. Exhibit 22 marked and admitted in evidence. 

9:2l arm The Court stands at recess. 

947 a.m. The Court reconvenes. 

Dr. Thomas Kinsora, having previously been sworn, further testifies on cross examination by Mr. 
I lunterton, then is excused. 

Government's rebuttal case rests. 

Ddendant begins surrebutted case. 

Pagel of 2 
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Case 2:1Q-cr-00596-GMN-GWP Document 116 Filed 04/19/13 Page 2 of 2 

'Dr. Louis E. Nlortillaro, having previously been sworn, further testifies on direct examination by Mr. 
1-lunterton, cross examination by Mr_ Duncan, then is excused. 

Defendant rests surrebuttal case. 

10:45 a.m. The Court stands at recess. 

11:08 a.m. The Court reconvenes. 

Closing arguments are presented by Mr. Duncan on behalf of the Government. 

Closing arguments are presented by Mr. Elunterton on behalf of the Defendant. 

12:35 p.m. The Court stands at recess. 

3:13 p.m. The Court reconvenes. 

The Findings of Fact and Verdict are read into open court. The Court finds Defendant guilty of 
Counts One, Two, Three, Four, Five, and Forfeiture Allegation of the Superseding Indictment. 

IT IS ORDERED that Sentencing is set for Thursday, August 1, 2013, at 930 a.m. 

3:53 p.m. Court adjourns. 

LANCE S. WILSON, CLERK 
U.S. DISTRICT COURT 

BY: 
	

IS/ 
Michael Zadina, Deputy Clerk 

Page 2 of 2 
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Las Vegas Attorney Paul Wommer Convicted Of Tax And Money 
Structuring Crimes 

LAS VF.GAS„ Nev. — has Vegas attorne_y Paul Wommer wit.s found guilty this afternoon aloe and money 
structuring charges following a lime-slay Imich trial before U.S. 	111 Judge ;Istria M. Navarro. 

antionneed Daniel U. Bogdeet, Unified States Attorney fur the District of Nevada. 

Wonimer. 60, of 1,41:4 Vegas. was cuttvieted of three counts of stritcturing financial transactions, one count 
of tax ev:ision„ and nue 1:1111 in of making and subscribing a fillgt• tax return. statement rir other diurairletet. 

According 1[11. the (mint records and evidence introduced at trial, between .itute 30 :ma .11415, 2010, 
Wtjntiner itiade or assisted in 15 *fractured dcpusitS Minting $138,700 for the purpetse of evading bank 
reputing requirements. These deposits Were mode illpart of a pattern of Mega! activity inveill,villtlifug ti ti3ture 

than $ton.tinu during tt 12-mouth iiiiw period. During that same lime period, Wommer 
attempted to evade federal income taxes in the amount of $13,m10 by concealing and attempting to conceal 

leis assets, hy linking false stateinculs to the IRS. and by placing funds ana property 111 the name* of 
noinittec.-4. 

Wonimer is scheditled hi. he sentenced On A11,10St 1, 2013. fie &tees up to 10 yearii ill prison and a 
.550e.1.Lu0 tine on each titre's:truing count, up to five :sears in prison aud lu :5250.o111to tine on the lax 

eeasit n count, and op to three years in prison and a SLe91),ost1) flute On the f:tisc 4111 Iii COEUR, and 

The case was investigated by IRS Criminal Investigation and prreqx-tsted try Assistant U.S. Attorney 
A nd Lew W. Di near'. 

Tollay's announcement is part of efforts underway by President Ohania's Financial Fraud Enforcement 
Task Force (FFETF) which wascreated in November 2009 to wage an aggressive, confilinated and 

proactive etfort to investigate and prosecute financial erimes. With more than 20 federal agencies, 04 U.S. 
attorneys' offices and stale and local tkutners, its the broadest coalition of law enforcement, investigatory 
and regulatory agencies ever assembled to combat from]. Since its formation. the task force has made great 
Stridvs in facilitating increased investigation 2141 prosecution of financial crimes; en halleing COordilllitinft 
and LIII , peral ion among federal,,.- -.irtte 1011 !Mill authorities: addressing discriminittiini iti the lending and 

financial markets and casuists:Mut 11E1 trench to the public, victims, financial institutions and IPther 
onto flizatj1111;,-, OA er 111C past three fiscal years, the Justket 'Department bus Med more than ro,000 
Ana neia 1 Ira lid C:1 ■ 1's1 aga iota oca rty 15,1M0 Llefi.11(1111111; 	 naire II1a11 2,71)0 mortgage flIkIld 
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Las Vegas criminal defense lawyer convicted in financial 
scheme 
By JEFF GERMAN LAS VEGAS REVIEW-JOURNAL 

A federal judge Friday convicted Paul Wommer, a criminal defense lawyer and former prosecutor, on three 
charges of unlawfully structuring more than $138,000 in financial transactions. 

U.S. District Judge Gloria Navarro also found Wommer guilty of one count of evading $13,000 owed to the 
Internal Revenue Service in 2007 and one count of filing a false tax return in 2010. 

Navarro allowed Wommer, 60, to remain free pending an Aug. 1 sentencing. 

Wommer, who testified in his own defense during a three-day bench trial, spent five months as a prosecutor 
in the Nevada attorney general's office before leaving in May 2010. He also served as a federal and county 
prosecutor. 

The case involved a series of 15 bank transactions Wommer conducted in June and July 2010 with the help 
of his part-time legal assistant that were all under the $10,000 federal cash reporting limit designed to 
combat money laundering. 

Prosecutors alleged during the trial that Wommer withdrew cash from his personal and business bank 
accounts in amounts under $10,000 and than instructed his assistant to deposit the money into her personal 
account. 

Womnier did not deny the unlawful conduct on the witness stand but attributed his actions to serious head 
injuries he suffered in a 1991 skiing accident. 

Navarro did not buy his "diminished capacity defense," saying from the bench that the former prosecutor 
understood the law and showed criminal intent. 

The case was investigated by IRS Criminal Investigation in Las Vegas. 

Nevada State Bar counsel David Clark said Wommer faces immediate suspension of his law license once 

the Nevada State Bar is notified of his conviction. 

The state Supreme Court then will send the matter back to the State Bar for further disciplinary proceedings, 
Clark said. 

Contact reporter Jeff German at jtjerillaricOrevievvjournal corn or 702-380-8135. Follow @JGermanRJ on 
Twitter. 

Ilttp://;,vw ,,v.review.journal.coirtinewsterimc-courts/las-vegas-eriminal-deleilse-lawyer-conv.„ 5/14/2013 
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VERIFICATION 

Under penalty of perjury, the undersigned declares that he is the petitioner 

named in the foregoing petition and knows the contents thereof; that the pleading 
is true of his own know/edge, except as to those matters stated on information and 
belief, and as to such matters he believes them to be true. 

CERTIFICATE OF SERVICE BY MAIL 

I do certify that I mailed a true and correct copy of the foregoing 

PETITION FOR WRIT OF HABEAS CORPUS to the below addresses on this  ot- day of 

30.W.t.arik 	 , Nua , by placing same into the hands of prison law library 
staff for posting in the U.S. Mail, pursuant to N.R.C.P. 5: 

OF fle.4, 	VV.e_ DvArfick t1/4-Orot-ikei 
lob Lca.01 Aut.,  
Pt. bert. 

Lo Uesy-14. 	, Nevada 89U3S--t—LAI- 

=Si 9de412091  
of Petitioner In Pro Se 
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AFFIRMATION 
Pursuant to NRS 2396.030 

The undersigned does hereby affirm that the preceding document, PdtSakort, 

Car tof-ik 	‘-‘4220,5_01mix.o.‘ 

(Title of Document) 

Ned in case number 	C. ti5lits?  

Document does not contain the social security number of any person 

OR. 
Document contains the social security number of a person as required by 

A specific state or federal law, to wit: 

(State specific state or federal law) 

For the administration of a public program 

-or- 
C:1 For an application for a federal or state grant 

-or- 

EJ Confidential Family Court Information Sheet 
(NRS 125.130, NRS 125.230 and NRS 1258.055) 

23 

24  II Oats: LIY■Auar1/44  3. 7,J1K4 
25 

27 

28 
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CLERK OF THE COURT 

Electronically Filed 

01/2412014 11:21:15 AM 

I ORDR 
STEVEN B. WOLFSON 

2 Clark County District Attorney 
Nevada Bar #001565 

3  TYLER D. SMITH 
Deputy District Attorney 

4 Nevada Bar #011870 
200 Lewis Avenue 

5 Las Vegas, NV 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 

7 

8 

9 

10 THE STATE OF NEVADA, 

11 	 Plaintiff, 

12 
GREGORY SCOTT HERMANSKI, 

13 aka Robert James Day, #1679345 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-VS- 

Defendant. 

CASE NO: C167783 

DEPT NO: VI 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

ORDER DENYING DEFENDANT'S PRO SE MOTION TO EXTEND 
PRISON COPY WORK LIMIT AND 

DEFENDANT'S PRO SE MOTION TO CORRECT ILLEGAL SENTENCE 

DATE OF HEARING: JANUARY 8, 2014 
TIME OF HEARING: 8:30 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

8th day of January, 2014, the Defendant not being present, IN PRO PER PERSON, the 

Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through TYLER 

D. SMITH, Deputy District Attorney, and the Court without argument, based on the 

pleadings and good cause appearing therefor, 

18 

PAWPDOCSNORDR\FORDR1006100697811.doc 
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PLEADING 
CONTINUES 

IN NEXT 
VOLUME 



IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI, 
Appellant(s), 

VS. 

STATE OF NEVADA, 
Respondent(s), 

Case No: C167783 

SC No: 65616 

RECORD ON APPEAL 
VOLUME 

4 

ATTORNEY FOR APPELLANT  
GREGORY SCOTT HERMANSKI # 69140, 
PROPER PERSON 
P.O. BOX 7000 
CARSON CITY, NV 89702 

ATTORNEY FOR RESPONDENT 
STEVEN B. WOLFSON, 
DISTRICT ATTORNEY 
200 LEWIS AVE. 
LAS VEGAS, NEVADA 89101 



C167783 STATE OF NEVADA vs. GREGORY S. HERMANSKI 

INDEX  

VOLUME: 	PAGE NUMBER:  

1 	1 - 230 

2 	231 -460 

3 	461 - 690 

4 	691 - 920 

5 	921 - 1150 

6 	1151 - 1380 

7 	1381 - 1514 



00C167783 	The State of Nevada vs Gregory S 
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NUMBER: 

4 05/24/2011 	"DEFENDANT'S MOTION FOR LEAVE TO FILE 
SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION TO CORRECT AN ILLEGAL SENTENCE OR IN 
THE ALTERNATIVE MOTION FOR MODIFICATION OF 
SENTENCE" 

894 - 899 

5 
	

08/09/2011 	"DEFENDANT'S REPLY TO STATE'S OPPOSITION" 
	

996 - 1000 

6 
	

05/12/2014 	"DEFENDANT'S RESPONSE TO STATE'S OPPOSITION TO 	1343 - 1351 
DEFENDANT'S MOTION FOR RECONSIDERATION AND 
COUNTERMOTION FOR DETERMINATION OF VEXATIOUS 
LITIGATION AND REQUEST FOR ORDER TO SHOW CAUSE 
WHY THE COURT SHOULD NOT ISSUE A PRE-FILING 
INJUNCTION ORDER" 

5 
	

01/13/2014 	"FIRST AMENDED" PETITION FOR WRIT OF HABEAS 	1080 - 1145 
CORPUS (POST CONVICTION) 

4 
	

04/25/2011 	"NOTICE OF MOTION AND MOTION TO CORRECT AN 	864 - 880 
ILLEGAL SENTENCE OR, IN THE ALTERNATIVE, MOTION 
FOR MODIFICATION OF SENTENCE" 

6 
	

02/19/2014 	"PETITIONER'S OPPOSITION TO 'STATE'S RESPONSE AND 	1208 - 1224 
MOTION TO DISMISS DEFENDANT'S PETITION FOR WRIT 
OF HABEAS CORPUS AND FIRST AMENDED PETITION FOR 
WRIT OF HABEAS CORPUS'." 

5 
	

12/16/2013 	AFFIDAVIT IN SUPPORT OF REQUEST TO PROCEED IN 	1036 - 1039 
FORMA PAUPERIS 

1 
	

02/21/2001 	AMENDED INFORMATION 
	

101 - 103 

1 
	

02/21/2001 	AMENDED INFORMATION AMENDED BY 
	

104 - 106 
INTERLINEATION ON 03/12/2001 

1 
	

02/21/2001 	AMENDED INFORMATION AMENDED BY 
	

107 - 109 
INTERLINEATION ON 03/13/2001 

3 
	

05/16/2003 	AMENDED JUDGMENT OF CONVICTION 
	

596 - 597 

1 
	

06/08/2001 
	

CASE APPEAL STATEMENT 
	

196 - 198 

3 
	

05/07/2003 
	

CASE APPEAL STATEMENT 
	

584 - 585 

3 
	

05/08/2003 
	

CASE APPEAL STATEMENT 
	

589 - 590 

1 
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05/20/2003 
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08/28/2006 
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07/26/2011 
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03/27/2014 

04/07/2014 
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CASE APPEAL STATEMENT 
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CASE APPEAL STATEMENT 
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CASE APPEAL STATEMENT 

CASE APPEAL STATEMENT 
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CASE APPEAL STATEMENT 
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10/28/2014 	CERTIFICATION OF COPY AND TRANSMITTAL OF 
RECORD 

1 
	

05/08/2001 	CORRECTED PRE-SENTENCE INVESTIGATION REPORT 	186 - 191 
(UNFILED) CONFIDENTIAL 
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06/08/2000 	CRIMINAL BINDOVER 
	

1 - 13 
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12/06/2000 	CRIMINAL BINDOVER 
	

33 -71 
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01/11/2012 
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03/31/2014 
	

CRIMINAL ORDER TO STATISTICALLY CLOSE CASE 
	

1272 - 1272 
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08/27/2002 
	

DECLARATION OF DEFENDANT 
	

488 - 491 

4 05/24/2011 	DEFENDANT'S MOTION FOR LEAVE TO FILE 
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07/19/2002 	MOTION FOR A NEW TRIAL 

08/30/2002 	MOTION FOR A NEW TRIAL 

10/01/2002 	MOTION FOR A NEW TRIAL 

04/08/2014 	MOTION FOR LEAVE TO FILE MOTION FOR 
RECONSIDERATION 

3 

3 

3 

6 

470 - 477 

498 - 514 

517 - 527 

1310- 1314 

1035 - 1035 

709 - 712 

839 - 851 

929 - 940 

1191 - 1197 

1316 - 1321 

539 - 555 

12/16/2013 

10/05/2005 

03/25/2010 

06/21/2011 

02/05/2014 

04/08/2014 

12/03/2002 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

MOTION FOR PRISONER TRANSPORTATION ORDER 

MOTION FOR RECONSIDERATION 

MOTION FOR RECONSIDERATION 

MOTION FOR RECONSIDERATION 

MOTION FOR RECONSIDERATION 

MOTION TO DISMISS COUNSEL AND APPOINTMENT OF 
SUBSTITUTE COUNSEL 

5 

4 

4 

5 

6 

6 

3 

3 
	

08/28/2002 	MOTION TO DISMISS COUNT PURSUANT TO HABITUAL 	492 - 497 
CRIMINAL STATUTE, NRS 207.010 

1 
	

03/09/2001 	MOTION TO DISMISS FOR FAILURE TO PRESERVE 	 131 - 137 
EVIDENCE 

117 - 125 

1019 - 1021 

1076 - 1079 

478 - 486 

02/22/2001 	MOTION TO DISMISS INFORMATION 

12/12/2013 	MOTION TO EXTEND PRISON COPY WORK LIMIT 

01/13/2014 	MOTION TO EXTEND PRISON COPY WORK LIMIT 

07/19/2002 	MOTION TO VACATE SENTENCE AS AN HABITUAL 
CRIMINAL 

1 

5 

5 

3 

3 

3 

01/14/2005 	MOTION TO WITHDRAW COUNSEL 

08/02/2004 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

626 - 629 

618 - 623 

859 - 863 

1012 - 1017 

1363 - 1368 

4 
	

10/11/2010 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

5 
	

12/20/2011 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED 

6 	07/15/2014 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 

4 



00C167783 	The State of Nevada vs Gregory S 
Hermanski 

INDEX 
PAGE 

VOL 
	

DATE 
	

PLEADING 
	

NUMBER: 

JUDGMENT - AFFIRMED 

08/10/2006 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - AFFIRMED AND REMAND 

11/02/2006 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

10/04/2011 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

07/16/2014 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 
JUDGMENT - DISMISSED 

04/18/2002 	NEVADA SUPREME COURT CLERKS 
CERTIFICATE/JUDGMENT - AFFIRMED IN PART AND 
REMAND; REHEARING DENIED 

4 

4 

5 

6 

3 

772 - 781 

809 - 814 

1007- 1011 

1369 - 1373 

463 - 469 

1 
	

06/08/2001 	NOTICE OF APPEAL 
	

199 - 201 

05/07/2003 

05/08/2003 

05/20/2003 

05/22/2003 

03/27/2006 

08/28/2006 

03/25/2010 

06/24/2011 

07/25/2011 

02/04/2014 

03/24/2014 

04/04/2014 

05/06/2014 

05/13/2014 

03/06/2006 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF ENTRY OF DECISION AND ORDER 

586 - 588 

593 - 595 

603 - 603 

604 - 606 

764 - 765 

806 - 806 

852 - 854 

941 - 943 

991 - 993 

1179 - 1180 

1265 - 1267 

1288 - 1290 

1336 - 1339 

1352 - 1356 

743 - 754 

3 

3 

3 

3 

4 

4 

4 

5 

5 

6 

6 

6 

6 

6 

4 

6 
	

04/07/2014 	NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 1293 - 1306 
OF LAW AND ORDER 

5 
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07/07/2011 	NOTICE OF ENTRY OF ORDER 

07/12/2011 	NOTICE OF ENTRY OF ORDER 

08/12/2011 	NOTICE OF ENTRY OF ORDER 

12/26/2002 	NOTICE OF INTENT TO SEEK PUNISHMENT AS A 
HABITUAL CRIMINAL 

10/05/2005 	NOTICE OF MOTION 

02/05/2014 	NOTICE OF MOTION 

04/08/2014 	NOTICE OF MOTION AND MOTION FOR LEAVE TO FILE 
MOTION FOR RECONSIDERATION 

5 

5 

5 

3 

4 

6 

6 

958 - 961 

964 - 967 

1003 - 1006 

565 - 568 

713 - 713 

1198 - 1198 

1309 - 1309 

6 
	

04/08/2014 	NOTICE OF MOTION AND MOTION FOR 
	

1315 - 1315 
RECONSIDERATION 

4 
	

02/09/2010 	NOTICE OF MOTION AND MOTION TO CORRECT AN 	815 - 829 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE 

5 
	

12/12/2013 	NOTICE OF MOTION AND MOTION TO CORRECT ILLEGAL 1022 - 1034 
SENTENCE 

6 
	

02/25/2014 	NOTICE OF MOTION AND MOTION TO VACATE HABITUAL 1245 - 1251 
FELON ADJUDICATION AND SENTENCE 

5 
	

06/16/2011 	NOTICE OF MOTION/MOTION FOR EXTENSION OF TIME 	923 -928 

5 
	

07/21/2011 	NOTICE OF MOTION/MOTION FOR LEAVE TO FILE 	968 - 971 
MOTION FOR RECONSIDERATION 

972 - 984 

128 - 130 

98 - 100 

562 - 564 

1153 - 1161 

NOTICE OF MOTION/MOTION FOR RECONSIDERATION 

NOTICE OF WITNESSES [NRS 174.234 (1)(B)] 

NOTICE OF WITNESSES [NRS 174.234(1)(B)] 

OBJECTION 

OPPOSITION TO MOTION TO EXTEND PRISON COPYWORK 
LIMIT 

5 
	

07/21/2011 

1 
	

02/27/2001 

1 
	

01/23/2001 

3 
	

12/04/2002 

6 
	

01/30/2014 

6 
	

02/21/2014 	OPPOSITION TO RENEWED MOTION TO EXTEND PRISON 	1241 - 1244 
COPY WORK LIMIT 

1 
	

08/25/2000 	ORDER 	 23 - 24 

1 	09/27/2000 	ORDER 	 25 - 25 

6 
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6 

4 

4 

6 

06/19/2000 

11/17/2000 

12/30/2002 

06/02/2014 

ORDER (COMMITMENT) 

ORDER (REMAND) 

ORDER APPOINTING COUNSEL 

ORDER DENYING COUNTERMOTION FOR 
DETERMINATION OF VEXATIOUS LITIGATION AND 
REQUEST FOR ORDER TO SHOW CAUSE WHY THE COURT 
SHOULD NOT ISSUE A PRE-FILING INJUNCTION ORDER 

06/02/2014 	ORDER DENYING DEFENDANT'S MOTION FOR 
RECONSIDERATION AND ORDER DENYING DEFENDANT'S 
MOTION FOR LEAVE TO FILE MOTION FOR 
RECONSIDERATION 

ORDER DENYING DEFENDANT'S MOTION TO CORRECT 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE 

ORDER DENYING DEFENDANT'S MOTION TO STAY 
PROCEEDINGS AND MOTION FOR APPOINTMENT OF 
COUNSEL 

ORDER DENYING DEFENDANT'S MOTION TO VACATE 
HABITUAL FELON ADJUDICATION AND SENTENCE 

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR 
LEAVE TO FILE MOTION FOR RECONSIDERATION 

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION TO CORRECT AN 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE AND DEFENDANT' PRO 
PER MOTION FOR LEAVE TO FILE DEFENDANT'S 
RESPONSE TO STATE'S OPPOSITION TO DEFENDANT'S PRO 
PER MOTION TO CORRECT AN ILLEGAL SENTENCE OR IN 
THE ALTERNATIVE MOTION FOR MODIFICATION OF 
SENTENCE 

1 

1 

3 

6 

5 

5 

17 - 19 

31 - 32 

569 - 570 

1359 - 1360 

1361 - 1362 

837 - 838 

807 - 808 

1273 - 1274 

1001 - 1002 

962 - 963 

03/09/2010 

08/29/2006 

03/31/2014 

08/11/2011 

07/11/2011 

4 
	

05/20/2011 	ORDER DENYING DEFENDANT'S PRO PER MOTION TO 	892 - 893 
CORRECT ILLEGAL SENTENCE OR, IN THE ALTERNATIVE, 
MOTION FOR MODIFICATION OF SENTENCE 

7 
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NUMBER: 

4 	04/08/2010 	ORDER DENYING DEFENDANT'S PRO PER MOTION TO 	857 - 858 
RECONSIDER 

4 	01/19/2006 	ORDER DENYING DEFENDANT'S PRO PER MOTION TO 	730 - 731 
RECONSIDER MOTION FOR PRISONER TRANSPORTATION 

5 	01/24/2014 	ORDER DENYING DEFENDANT'S PRO SE MOTION TO 	1150 - 1150 
EXTEND PRISON COPY WORK LIMIT AND DEFENDANT'S 
PRO SE MOTION TO CORRECT ILLEGAL SENTENCE 
(CONTINUED) 

6 	01/24/2014 	ORDER DENYING DEFENDANT'S PRO SE MOTION TO 	1151 - 1152 
EXTEND PRISON COPY WORK LIMIT AND DEFENDANT'S 
PRO SE MOTION TO CORRECT ILLEGAL SENTENCE 
(CONTINUATION) 

6 
	

04/10/2014 	ORDER DENYING MOTION TO EXTEND COPYWORK LIMIT 1322 - 1322 

4 
	

04/11/2006 	ORDER DENYING PETITIONER'S MOTION FOR REHEARING 768 - 769 

08/26/2004 

07/18/2005 

12/24/2013 

04/01/2003 

ON DECISION ENTERED MARCH 3, 2006 

ORDER FOR EXCESS FEES 

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 
DAY, AKA, GREGORY SCOTT HERMANSKI, BAC #69140 

3 

4 

5 

3 

624 - 625 

700 - 700 

1067 - 1067 

582 - 583 

3 
	

02/15/2002 	ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 	461 - 462 
DAY, BAC #69140 

3 
	

09/26/2002 	ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 	515 - 516 
DAY, BAC #69140 

2 
	

09/25/2001 	ORDER FOR TRANSCRIPT 	 457 - 457 

3 
	

07/19/2002 	ORDER FOR TRANSCRIPT 	 487 - 487 

3 
	

02/08/2005 	ORDER GRANTING DEFENDANT'S MOTION TO 	 630 -631 
WITHDRAW COUNSEL 

1 
	

02/21/2001 
	

ORDER TO AMEND INFORMATION 
	

115 - 116 

1 
	

03/26/2001 
	

ORDER TO AMENDED INFORMATION 
	

175 - 176 

1 
	

10/04/2000 
	

ORDER TO TRANSPORT DEFENDANT (FOUND 
	

28 - 29 

8 
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COMPETENT PER NRS 178.460) 

PETITION FOR WRIT OF HABEAS CORPUS (CONTINUED) 

PETITION FOR WRIT OF HABEAS CORPUS 
(CONTINUATION) 

PETITION FOR WRIT OF HABEAS CORPUS (POST 
CONVICTION) 

PETITIONER'S MOTION FOR REHEARING ON DECISION 
ENTERED MARCH 3, 2006 

PETITIONER'S OBJECTION AND MOTION TO STRIKE 
RESPONDENT'S OPPOSITION TO MOTION TO EXTEND 
PRISON COPY-WORK LIMIT 

3 
	

07/13/2005 

4 
	

07/13/2005 

5 
	

12/16/2013 

4 
	

03/16/2006 

6 
	

02/11/2014 

632 - 690 

691 - 699 

1040 - 1066 

755 - 759 

1199 - 1202 

5 
	

01/17/2014 	PETITIONER'S STATEMENT OF CAUSE FOR DELAY 
	

1146 - 1149 

1 
	

04/25/2001 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 
	

180 - 185 
CONFIDENTIAL 

3 
	

02/20/2003 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 
	

575 - 581 
CONFIDENTIAL 

1 
	

03/15/2001 	PROPOSED JURY INSTRUCTIONS NOT USED AT TRIAL 	166 - 168 

1 
	

11/15/2000 	REMITTITUR 
	

30 - 30 

6 
	

02/04/2014 	RENEWED MOTION TO EXTEND PRISON COPY-WORK 
	

1183- 1188 
LIMIT 

1 
	

06/08/2001 
	

REQUEST FOR ROUGH DRAFT TRANSCRIPT 
	

202 - 204 

1 
	

03/26/2001 
	

SECOND AMENDED INFORMATION 
	

177 - 179 

4 
	

07/27/2006 
	

SECOND AMENDED JUDGMENT OF CONVICTION 
	

770 -771 

4 

06/28/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
EXTENSION OF TIME 

06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
LEAVE TO FILE DEFENDANT'S RESPONSE TO STATE'S 
OPPOSITION TO DEFENDANT'S PRO PER MOTION TO 
CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 

5 

4 

946 - 951 

913 - 917 

918 - 920 

9 
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AUTHORITIES IN SUPPORT OF MOTION TO CORRECT 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE (CONTINUED) 

06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	921 - 922 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION TO CORRECT 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE (CONTINUATION) 

10/02/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR NEW 528 - 532 
TRIAL 

10/24/2005 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
PRISONER TRANSPORTATION 

10/24/2005 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
PRISONER TRANSPORTATION 

06/29/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RECONSIDERATION 

02/20/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RECONSIDERATION 

714- 717 

718 - 721 

952 - 957 

1225 - 1233 

04/24/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	1323 - 1335 
RECONSIDERATION AND COUNTERMOTION FOR 
DETERMINATION OF VEXATIOUS LITIGATION AND 
REQUEST FOR ORDER TO SHOW CAUSE WHY THE COURT 
SHOULD NOT ISSUE A PRE-FILING INJUNCTION ORDER 

03/23/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
	

760 - 763 
REHEARING 

02/19/2010 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	830 - 836 
CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

08/22/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO STAY 798 - 803 
PROCEEDINGS AND MOTION FOR APPOINTMENT OF 
COUNSEL 

03/12/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

1252 - 1259 
VACATE HABITUAL OFFENDER ADJUDICATION AND 
SENTENCE 

10 
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3 

5 

10/02/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
VACATE SENTENCE AS AN HABITUAL CRIMINAL 

07/22/2011 	STATE'S OPPOSITION TO DEFENDANT'S NOTICE OF 
MOTION/MOTION FOR LEAVE TO FILE MOTION FOR 
RECONSIDERATION 

533 - 538 

985 - 990 

4 
	

09/20/2005 	STATE'S OPPOSITION TO DEFENDANT'S PETITION FOR 	701 - 708 
WRIT OF HABEAS CORPUS (POST-CONVICTION) 

4 
	

05/06/2011 	STATE'S OPPOSITION TO DEFENDANT'S PRO PER MOTION 881 - 885 
TO CORRECT ILLEGAL SENTENCE OR IN THE 
ALTERNATIVE MOTION FOR MODIFICATION OF 
SENTENCE 

6 
	

01/31/2014 	STATE'S RESPONSE AND MOTION TO DISMISS 
	

1162- 1178 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
AND "FIRST AMENDED" PETITION FOR WRIT OF HABEAS 
CORPUS 

3 
	

12/03/2002 	STATE'S RESPONSE TO DEFENDANT'S MOTION FOR NEW 556 - 561 
TRIAL 

5 

6 

01/02/2014 	STATE'S RESPONSE TO DEFENDANT'S MOTION TO 
CORRECT ILLEGAL SENTENCE AND MOTION TO EXTEND 
PRISON COPY WORK LIMIT. 

02/21/2014 	STATE'S RESPONSE TO NEW CLAIMS RAISED IN 
DEFENDANT'S REPLY TO THE STATE'S RESPONSE TO 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) 

1068 - 1075 

1234 - 1240 

4 
	

12/08/2005 	STATE'S SUPPLEMENTAL RESPONSE TO DEFENDANT'S 	722 - 729 
PETITION FOR WRIT OF HABEAS CORPUS (POST- 
CONVICTION) 

4 
	

05/19/2011 	SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT 886 - 891 
OF MOTION TO CORRECT AN ILLEGAL SENTENCE OR, IN 
THE ALTERNATIVE, MOTION FOR MODIFICATION OF 
SENTENCE 

3 	02/11/2003 	TRANSCRIPT OF HEARING HELD ON APRIL 26, 2000 	571 - 574 

11 
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3 
	

02/27/2004 	TRANSCRIPT OF HEARING HELD ON APRIL 30, 2003 	610 - 617 

1 
	

01/09/2001 	TRANSCRIPT OF HEARING HELD ON DECEMBER 4, 2000 	75 -97 

2 
	

11/01/2001 	TRANSCRIPT OF HEARING HELD ON FEBRUARY 21, 2001 	458 - 460 

1 
	

06/21/2000 	TRANSCRIPT OF HEARING HELD ON JUNE 6, 2000 	 20 -22 

1 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 12, 2001 	205 -211 

1 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 13, 2001 	212 - 230 
(CONTINUED) 

2 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 13, 2001 	231 - 314 
(CONTINUATION) 

2 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 14, 2001 	315 - 440 

2 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MAY 9, 2001 	 441 - 456 

1 
	

03/15/2001 	VERDICT 	 169 - 169 

1 
	

02/22/2001 	WITNESS LIST 	 126 - 127 

12 
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Respectfully Submitted By: 

28 	/ 

inz.43_5A 
APPELLAZK - IN PROPRIA PERSONA 

Gitegor .a Sus* Perreta-rtle—i 
AiKiA 	 Iterfte OctLA ILviitio 

NDOC No. .6cito  

P.O. Box 650, HDSP 
Indian Springs, Nevada 89018 

APPELLANT - IN PROPRIA PERSONA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

--oo0oo-- 

1 

2 

3 

4 

5 

6 

7 

8 

Ft 

9 GreoN,  Ecist 14er-irricalsiLi t  ) 
) 

Appellant, 	 ) 
) 

11 	vs. 	 ) 
) 

12 -rke. siveVe. o(r. iNeuo.do,, 	) 
) 

13 	 Respondent(s). 	) 

10 Case No. C 10 it.ol 
Dept No. II/ 	 
Docket 

14 

15 

16 

17 

18 

19 

20 

DESIGNATION OF RECORD ON APPEAL 

TO: SHIRLEY PARRAGUIRRE, Clerk 
Eighth Judicial District Court 
Post Office Box 551.601 
200 South Third Street 
Las Vegas, Nevada 89155-1601 

The above-named Appellant hereby designates the entire record of 

the above-entitled case, to include all the papers, documents, pleadings, 

21 	and transcripts thereof, as and for the Record on Appeal. 
„ 

22 	DATED this 1, 	day of Worri  , 20(Q.  
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Nevada Supreme Court Docket Sheet 

Docket: 41405 HERMANSKI (GREGORY) VS. STATE 

GREGORY SCOTT HERIVIANSKI AIKJA ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

Counsel 

Page 1 

Supreme Court No. 41405 

Consolidated with: 

Paul E. Wommer, Las Vegas, NV, as counsel for Appellant 

Attorney General Brian Sandoval/Carson City, Carson City, NV, as counsel for Respondent 

Clark County District Attorney David J. Roger, Las Vegas, NV 's James Tufteland, Chief Deputy District Attorney, 
as counsel for Respondent 

Case Information 

Panel: SNPO4D 

Disqualifications: 
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Submitted: On Briefs 

Oral Argument: 

Sett. Notice Issued: 	 Sett. Judge: 
Related Supreme Court Cases: 38028 

Panel Members: 	Rose/Maupiri/Douglas 

Sett. Status: 
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District Court Case Information 
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Case Title: STATE VS. DAY 

Judicial District: Eighth 	Division: 

Sitting Judge: Kathy A. Hardcastle 

Replaced By: 

	

Notice of Appeal Filed: 05/07103 	Appeal 

	

05/08/03 	Appeal 

	

05/20/03 	Appeal 
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County: Clark Co. 

Judgment Appealed From Filed: 05/16/03 

Docket Entries 

Date 	Docket Entries  
05/13/03 	Filing Fee Waived: Criminal. 

05/13/03 	Filed Certified Copy of proper person Notice of Appeal. Appeal docketed in the 
Supreme Court this day. 
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05/13/03 
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Filed Certified Copy of proper person Notice of Appeal. 

Issued Notice to Transmit Required Document. 5/6/03 Amended Judgment of 
Conviction. Due Date: 10 days 

03-08159 

  

05/27/03 	Filed Certified Copy of proper person Notice of Appeal. 	 03-08877 

05/27/03 	Filed Certified Copy of Notice of Appeal. (Docketing statement mailed to counsel for 	03-08878 
appellant.) 
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• 	• 
NOTC 
STEWART L. BELL 
Clark County District Attorney 
Nevada Bar #000477 
SCOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorney for Plaintiff 

FILED 

DEC 26 3 34 PH 

eee.,zie 440;#.4,,,,L' • 
CLERK 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 
Case No. 	C167783 

Dept. No. 	IV 
GREGORY SCOTT HERMANSKI, aka 
Robert James Day, 
#1679345 

Defendant. 

NOTICE OF INTENT TO SEEK PUNISHMENT AS 
A HABITUAL CRIMINAL 

TO: GREGORY SCOTT HERMANSKI, aka Robert James Day, Defendant; and 
TO: SHARON DICKINSON, Deputy Public Defender, Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that pursuant to NRS 

207.012, the STATE OF NEVADA will seek punishment of Defendant GREGORY SCOTT 

HERMANSKI, aka Robert James Day, as an habitual criminal as said Defendant has been 

found guilty of ROBBERY WITH USE OF A DEADLY WEAPON (Felony — NRS 

200.380, 193.165) and BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

(Felony  — NRS 205.060, 193.165): in the above-entitled action. 

That since the Defendant has been found guilty of ROBBERY WITH USE OF A 

DEADLY WEAPON (Felony  NRS 200.380, 193.165) and BURGLARY WHILE IN 

POSSESSION OF A DEADLY WEAPON (Felony — NRS 205.060, 193.165), the STATE 

Flt_ 	Of 
	PAWPDOCS‘NOTICE\00.6100697801-doc 
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• 	• 
1 NOTC 

STEWART L. BELL 
2 Clark County District Attorne y  

Nevada Bar #000477 
3 SCOTT S. MITCHELL 

Chief Deputy  District Attorney  
4 Nevada Bar #000346 

200 South Third Street 
5 Las Vegas, Nevada 89155-2211 

(702) 455-4711 
6 Attorney  for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 
Case No. 	C167783 

Dept. No. 	IV 
GREGORY SCOTT HERMANSK1, aka 
Robert James Da y, 
#1679345 

Defendant. 

NOTICE OF INTENT TO SEEK PUNISHMENT AS 
A HABITUAL CRIMINAL 

TO: GREGORY SCOTT HERMANSKI, aka Robert James Da y, Defendant; and 

TO: SHARON DICKINSON, Deputy  Public Defender, Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that pursuant to NRS 

207.012, the STATE OF NEVADA will seek punishment of Defendant GREGORY SCOTT 

HERMANSKI, aka Robert James Day, as an habitual criminal as said Defendant has been 

found guilty  of ROBBERY WITH USE OF A DEADLY WEAPON (Felony  — NRS 

200.380, 193.165 )  and BURGLARY WHILE POSSESSION OF A DEADLY WEAPON 

(Felon y  — NRS 205.060, 193.165 ): in the above-entitled action. 

That since the Defendant has been found guilty  of ROBBERY WITH USE OF A 

DEADLY WEAPON and BURGLARY WHILE IN POSSESSION OF A DEADLY 

WEAPON, the STATE OF NEVADA will ask the court to sentence the Defendant as an 

b 
	 P:\WPDOCSINOT1C5006100607801._doc 
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• 
• 

Habitual Criminal based upon the following felony convictions, to-wit: 

	

2 	1. That in 1969, the Defendant was convicted in the State of Florida, for the crime of 

3 Attempt Larceny of Auto, in Case No. 69C-565. 

	

4 	2. That in 1971, the Defendant was convicted in the State of Florida, for the crime of 

	

5 	Larceny of Motor Vehicle, in Case No. 71-3390. 

	

6 	3. That in 1971, the Defendant was convicted in the State of Florida, for the crime of 

	

7 	Breaking and Entering, in Case No, 71-3828. 

	

8 	4. That in 1972, the Defendant was convicted in the State of Florida, for the crime of 

	

9 	Burglary, in Case No. 71-3110. 

	

10 	5. That in 1977, the Defendant was convicted in the State of Florida, for the crime of 

	

11 	Buying or Receiving Stolen Property, in Case No. 74-7116. 

	

12 	6. That in 1978, the Defendant was convicted in the State of Florida, for Probation 

	

13 	Violation, Driving Under the Influence, Federal District Court, in Case No. 766-192. 

	

14 	7. That in 1981, the Defendant was convicted in the State of Florida, for the crimes of 

15 Possession of Cocaine and Carrying Concealed Firearm, in Case No. 79 -2816CF. 

	

16 	8. That in 1984, the Defendant was convicted in the State of Florida, for the crime of 

17 Bank Robbery, in Case No. 81-6119-CR-JAG. 

	

18 	9. That in 1986, the Defendant was convicted in the State of Florida, for the crime of 

	

19 	Aggravated Assault, in Case No. 85-784CF. 

	

20 	10. That in 1987, the Defendant was convicted in the State of Florida, for the crimes 

	

21 	of Counts I and II, Bank Robbery with Use of a Firearm in the Commission of a Robbery, 

22 and Counts III and IV, Bank Robbery With Use of a Firearm in the commission of a 

	

23 	Robbery, U.S. District Court, Southern District of Florida, in Case No. 85-662-CR-KING. 

	

24 	/// 

	

25 	/// 

	

26 	/// 

	

27 	/// 

	

28 	/II 
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11. That in 1998, the Defendant was convicted in the State of Florida, for the crime 

2 of Armed Burglary and Armed Robbery, in Case No. 94-24164C. 

3 

4 

5 

BY 

8 	 Nevada Bar 14000346 

6 

9 

10 	 CERTIFICATE  OF FACSIMILE TRANSMISSION 

11 	I hereby certify that service of the State's NOTICE OF INTENT TO SEEK 

12 PUNISHMENT AS A HABITUAL CRIMINAL is hereby acknowledged this leg-  day of 

13 December, 2002. 

14 

15 

16 

17 

18 

19 cretary, 	ict Attorney's Office 

20 

21 

22 

23 

24 

25 

26 

27 

28 SSMijj 
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STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada A.,: :r #000477 
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Chief Deputy District Attorney 

DIANE DICKSON, Deputy Public Defender 
ATTORNEY FOR DEFENDANT-
455-5112 
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Produced by NDOC Grievance Tracking System 

Thursday, October 21, 2004 
	

Page 1 of 

• 

699 



)1 1
:I
1
3
  A

IN
 no

o  

23 

25 

	o'clock pomp. for further proceedings. 

District Court Judge 

?If fidi 

P. 'IOGLIAT 

it- 

3 

4 

5 

6 

PPOW 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
GREGORY SCOTT HERMANSKI, 

Petitioner, 

FILED 
7005 JUL 18 P 3: 11 

Case No: C167783 
7 	 vs. 	 Dept NG: 9 

8 

9 

10 

11 

D.W. NEVEN, WARDEN, 
Respondent, ORDER FOR PETITION FOR 

WRIT OF HABEAS CORPUS 

12 

13 

14 

15 

16 

17 

18 

Ostp 

21 

22 

Petitioner filed a petition for writ of habeas corpus (Post-Conviction Relief) on 

July 13, 2005. The Court has reviewed the petition and has detennined that a response would assist Ihe 

Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and Liood 

cause appearing therefore, 

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order, 

answer or otherwise respond to the petition and file a return in accordance with the provisions il'NRS 

34.360 to 34.830, inclusive. 

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court's 

Calendar on the  c) 1.  day of  -SeT`te ,v\-10Q-r 	200 	, at the hour or 
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ELECTRONICALLY FILED 
09120/2005 08:49:15 AM 

1 OPP S 
DAVID ROGER 

2 Clark County District Attorney 
Nevada Bar #002781 

3 H. LEON SIMON 
Deputy District Attorney 

4 Nevada Bar #000411 
200 South Third Street 

5 Las Vegas, Nevada 89155-2212 
(702) 455-4711 

6 Attorney for Plaintiff 

7 
DISTRICT COURT 

8 
CLARK COUNTY, NEVADA 

9 THE STATE OF NEVADA, 
10 

Plaintiff, 	 CASE NO: C167783 
11 

-vs- 	 DEPT NO: IX 
12 

GREGORY SCOTT HERMANSKI 
13 

a/Ida Robert James Day, 
14 #167783 

15 
	

Defendant. 

I. 	STATE'S OPPOSITION TO DEFENDANT'S PETITION FOR WRIT OF HABEAS 

17 
	

CORPUS (POST-CONVICTION) 

18 
	

DATE OF HEARING: 9/21/05 
TIME OF HEARING: 9:00 A.M. 

19 

20 
	

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

21 
	

H_ LEON SIMON, Deputy District Attorney, and hereby submits the attached Points and 

22 Authorities in Opposition to Defendant's Petition For Writ Of Habeas Corpus (Post- 

23 
	

Conviction). 

24 
	

This opposition is made and based upon all the papers and pleadings on file herein, 

25 
	

the attached points and authorities in support hereof, and oral argument at the time of 

26 hearing, if deemed necessary by this Honorable Court. 

27 
	

/1/ 

28 
	

I/1 / 
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I 	 POINTS AND AUTHORITIES  

	

2 	 STATEMENT OF THE CASE  

	

3 	On December 7, 2000, an Information was filed charging Gregory Scott Hermanski l , 

4 hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

6 (NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

7 Information to include the additional count charging Defendant as a Habitual Criminal (NRS 

8 207.010). On March 13, 2001, Defendant's trial before a jury commenced. On March 15, 

	

9 	2001, the jury returned a verdict of guilty as to both counts. Defendant was sentenced on 

	

10 	May 9, 2001, to the following: as to both counts Defendant was sentenced as a habitual 

11 criminal to a minimum of one hundred twenty (120) months and a maximum of three 

12 hundred (300) months incarceration with 382 days credit for time served. A Judgment of 

	

13 	Conviction was filed on May 18, 2001. 

	

14 	Defendant filed a timely direct appeal to the Nevada Supreme Court, ease No, 38028, 

	

15 	On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

16 Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

	

17 	conviction based on the discovery that Defendant's true birth name was in fact Gregory Scott 

18 Hermanski. 

	

19 	On December 26, 2002, the State filed a notice of intent to seek punishment of 

	

20 	Defendant as a habitual criminal pursuant to NRS 207.012(2). On April 30, 2003, this Court 

	

21 	heard argument, adjudicated Defendant a violent habitual criminal and sentenced him to two 

	

22 	concurrent life sentences without the possibility of parole with no credit for time served. An 

23 Amended Judgment of Conviction was filed on May 16, 2003. 

	

24 	Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

	

25 	41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

26 

27 

28 

During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No, 3g08, Defendant's name was amended to reflect his birth name of Ciregory 
Scott Hermanslci. 
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affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

	

2 	Defendant filed the instant Petition for Writ of Habeas Corpus (Post-Conviction) on 

	

3 	July 18, 2005. The State's opposition is as follows. 

	

4 	 ARGUMENT  

5 I. DEFENDANT'S COUNSEL PROVIDED EFFECTIVE ASSISTANCE 

6 THROUGHOUT THE PROCEEDINGS 

	

7 	A. Standard of Review  

	

8 	In order to assert a claim for ineffective assistance of counsel a defendant must prove 

	

9 	that he was denied "reasonably effective assistance" of counsel by satisfying the two-prong 

	

10 	test of Strickland v. Washin2,ton, 466 U.S. 668, 686-87, 104 S.Ct. 2052, 2063-64 (1984). See 

	

11 	also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993). Under this test, the 

	

12 	Defendant must show first that his counsel's representation fell below an objective standard 

	

13 	of reasonableness, and second, that but for counsel's errors, there is a reasonable probability 

	

14 	that the result of the proceedings would have been different. Strickland, 466 U.S. at 687-88, 

	

15 	694, 104 S,Ct. at 2065, 2068; Warden, Nevada State Prison v. Lyons, 100 Nev. 430, 432, 

	

16 	683 P.2d 504, 505 (1984) (adopting Strickland two-part test in Nevada). "Effective counsel 

	

17 	does not mean errorless counsel, but rather counsel whose assistance is lw]ithin the range of 

	

18 	competence demanded of attorneys in criminal cases!" Jackson v. Warden, Nevada State  

19 Prison 91 Nev. 430, 432, 537 P.2d 473, 474 (1975), quoting MeMann v. Richardson, 397 

	

20 	U.S. 759, 771,90 S.Ct. 1441, 1449 (1970). 

	

21 	In considering whether trial counsel has met this standard, the court should first 

	

22 	determine whether counsel made a "sufficient inquiry into the information that is pertinent to 

	

23 	his client's case." Doleman v State, 112 Nev. 843, 846, 921 P.2d 278, 280 (1996); citing 

	

24 	Strickland, 466 U.S. at 690-691, 104 S.Ct. at 2066. Once such a reasonable inquiry has been 

	

25 	made by counsel, the court should consider whether counsel made "a reasonable strategy 

	

26 	decision on how to proceed with his client's case." Doleman, 112 Nev. at 846, 921 P.2d at 

	

27 	280, citing Strickland 466 U.S. at 690-691, 104 S.Ct. at 2066. Finally, counsel's strategy 

	

28 	decision is a "tactical" decision and will be "virtually unehallengeable absent extraordinary 
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circumstances." Doleman 112 Nev. at 846, 921 P.2d at 280; Howard v. State,  106 Nev. 713, 

2 	722, 800 P.2d 175, 180 (1990); Strickland,  466 -U.S. at 691, 104 S.Ct. at 2066. 

3 	Based on the above law, the court begins with the presumption of effectiveness and 

4 then must determine whether or not the defendant has demonstrated by "strong and 

5 	convincing proof" that counsel was ineffective. Homiek v State,  112 Nev. 304, 310, 913 

6 	P.2d 1280, 1285 (1996), citing Lenz v. State,  97 Nev. 65, 66, 624 P.2d 15, 16(1981) -  Davis 

7 	v. State,  107 Nev. 600, 602, 817 P.2d 1169, 1170 (1991). The role of a court in considering 

8 	allegations of ineffective assistance of counsel is "not to pass upon the merits of the action 

9 	not taken but to determine whether, under the particular facts and circumstances of the case, 

10 	trial counsel failed to render reasonably effective assistance." Donovan v. State,  94 Nev. 

11 	671, 675, 584 P.2d 708, 711 (1978), citing Cooper v. Fitzharris,  551 F.2d 1162, 1166 (9th 

12 	Cir. 1977). 

13 	This analysis does not mean that the court "should second guess reasoned choices 

14 	between trial tactics nor does it mean that defense counsel, to protect himself against 

15 	allegations of inadequacy, must make every conceivable motion no matter how remote the 

16 	possibilities are of success." Donovan,  94 Nev. at 675, 584 P.2d at 711. In essence, the 

17 	court must "judge the reasonableness of counsel's challenged conduct on the facts of the 

18 	particular case, viewed as of the time of counsel's conduct." Strickland,  466 U.S. at 690, 104 

19 	S.Ct. at 2066. 

20 	"There are countless ways to provide effective assistance in any given case. Even the 

21 	best criminal defense attorneys would not defend a particular client in the same way." 

22 	Strickland,  466 U.S. at 689, 104 S.Ct. at 689. "Strategic choices made by counsel after 

23 	thoroughly investigating the plausible options are almost unchallengeable." Dawson v.  

24 	State, 108 Nev. 112, 117, 825 P.2d 593, 596 (1992), citing Strickland, 466 U.S. at 690, 104 

25 	S. Ct. at 2066; see also Ford v. State,  105 Nev. 850, 853, 784 P.2d 951, 953 (1989). 

26 	Even if a defendant can demonstrate that his counsel's representation fell below an 

27 	objective standard of reasonableness, he must still demonstrate prejudice and show a 

28 	reasonable probability that, but for counsel's errors, the result of the trial would have been 
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1 	different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999), citing 

	

2 	Strickland, 466 U.S. at 687. "A reasonable probability is a probability sufficient to 

	

3 	undermine confidence in the outcome." Id., citing Strickland, 466 U.S. at 687-89, 694. 

	

4 	B. 	Standard.of review for 	counsel 

	

5 	There is a strong presumption that appellate counsel's performance was reasonable 

	

6 	and fell within "the wide range of reasonable professional assistance." See United States v.  

	

7 	Aguirre, 912 F,2d 555, 560 (2nd Cir. 1990); citing Strickland, 466 U.S. at 689, 104 S.Ct. at 

	

8 	2065. The federal courts have held that a claim of ineffective assistance of appellate counsel 

	

9 	must satisfy the two-prong test set forth by Strickland, 466 U.S. at 687-688, 694, 104 S.Ct. at 

	

10 	2065, 2068; Williams v, Collins, 16 F.3d 626, 635 (5th Cir, 1994); Hollenback v. United 

	

11 	States, 987 F.2d 1272, 1275 (7th Cir. 1993); Heath v. Jones, 941 F.2d 1126, 1130 (11th Cir. 

	

12 	1991). In order to satisfy Strickland's second prong, the defendant must show that the 

	

13 	omitted issue would have had a reasonable probability of success on appeal. See Duhamel v.  

	

14 	Collins, 955 F.2d 962, 967 (5th Cir. 1992); Heath, 941 F.2d at 1132_ 

	

15 	This Court has held that all appeals must be "pursued in a manner meeting high 

	

16 	standards of diligence, professionalism and competence." Burke v. State, 110 Nev. 1366, 

	

17 	1368, 887 P.2c1267, 268 (1994). In Jones v. Barnes, 463 U.S. 745, 751, 103 S.Ct. 3308, 

	

18 	3312 (1983), the Supreme Court recognized that part of professional diligence and 

19 competence involves "winnowing out weaker arguments on appeal and focusing on one 

	

20 	central issue if possible, or at most on a few key issues." Id. at 751 -752, 103 S.Ct. at 3313. 

	

21 	In particular, a "brief that raises every colorable issue runs the risk of burying good 

	

22 	arguments. . . in a verbal mound made up of strong and weak contentions." Id. 753, 103 

	

23 	S.Ct. at 3313. The Court also held that, "for judges to second-guess reasonable professional 

24 judgments and impose on appointed counsel a duty to raise every 'colorable' claim suggested 

	

25 	by a client would disserve the very goal of vigorous and effective advocacy." Id. at 754, 103 

	

26 	S.Ct. at 3314. 

	

27 	It seems that Defendant's claims of ineffective assistance of trial counsel are based on 

	

28 	the fact that he had represented himself to be Robert James Day and that he admitted to Mr. 
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I 	Day's prior felonies based on his counsel advice (he alleges she knew Robert Day was an 

	

2 	alias). However, it is the State's position that since Defendant lied about his identity arid 

	

3 	since he now admits that he lied (committed perjury) when he admitted to the prior felony 

	

4 	convictions of his alias, Defendant is now estopped from complaining of the negative effects 

	

5 	he suffered since he was the one who caused this error. See Rhyne v. State, 118 Nev. 1, 38  

	

6 	P,3d 163 (2002),  

	

7 	Furthermore, to the extent that Defendant is alleging that the Court and the State 

	

8 	violated Defendant's due process rights when they "allowed" him to perjure himself by 

	

9 	testifying under a false identity, the Nevada Supreme Court in its Order of Affirmance of 

	

10 	Defendant's conviction (Supreme Court No. 41405) already rejected this argument when it 

	

11 	stated: 

12 

13 

14 

15 

16 

17 

18 

19 

	

20 	the Case applies in this instance. Where an issue has already been decided on the merits by 

	

21 	the Nevada Supreme Court, the Court's ruling is law of the case, and the. issue will not be 

	

22 	revisited. Pellegrini v. State, 117 Nev. 860, 884, 34 P.3d 519, 535 (2001); see ?vicNelton v.  

	

23 	State, 115 Nev. 396, 990 P.2d 1263, 1276 (1999); Hall v. State 91 Nev. 314, 315-16, 535 

	

24 	P.2d 797, 798-99 (1975); see also Valeria v. State, 112 Nev. 383, 386, 915 .P.2d 874, 876 

	

25 	(1996); Hogan v. Warden, 109 Nev. 952, 860 P.2d 710 (1993). Contrary to Defendant's 

	

26 	argument, the State, as argued in its Answering Brief to the Nevada Supreme Court, was 

	

27 	only made aware of Defendant's true identity after he was remanded by the District Court 

	

28 	for rescntencing under his true name. Defendant's claims are wholly without merit. 

Hermanski was responsible for introducing perjured testimony 
into his trial by testifying under oath that he was Robert James 
Day. Furthermore, during direct examination Hermanski 
perpetuated the fraud by admitting to offenses of which Day was 
convicted. Hermanski also argues that had the jury known his 
true identity, the jury would have concluded "Hermanski was not 
the same violent-type person as Day." Hermanski's assertion is 
ludicrous. Hermanski had more violent felony convictions on his 
record than Robert James Day. [Footnote omitted.] Obviously, 
Hermanski considered it in his best interest to portray himself as 
Robert James Day, a person whose criminal record was less 
extensive than his own. We conclude that Hermanski will not 
now be heard to complain that the jury convicted him under a 
false identity that he assumed. 

Order of Affirmance, No. 41405, p. 2-3. Therefore, it is the State's position that the Law of 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

III. DEFENDANT HAS NOT ESTABLISHED SUFFICIENT GROUNDS TO 
JUSTIFY AN ORDER TO PRODUCE THE PRISONER 

2 

3 	A defendant must be present at those hearings in which the Court deems it necessary 

4 	to expand the record. See Gebers v. State,  118 Nev. 500, 50 P.3d 1092 (2002). In the instant 

5 	matter, Defendant has not shown, nor is there is any need, for the court to receive evidence 

6 	or take testimony from any party before ruling on Defendant's motion. There is no need to 

7 	consider facts outside of the record, therefore, Defendant need not be present and his motion 

8 	to produce should be denied. 

IV, DEFENDANT'S REQUEST FOR AN EVIDENTIARY HEARING 
IS PREMATURE 

A defendant is entitled to an evidentiary hearing if his Petition is supported by 

specific factual allegations, which, if true, would entitle him to relief unless the factual 

allegations are repelled by the record. Marshall v. State,  110 Nev. 1328, 1331, 885 P.2d 603, 

605 (1994). "The judge or justice, upon review of the return, answer and all supporting 

documents which are filed, shall determine whether an evidentiary hearing is required." NRS 

34.770(1). However, "[a] defendant seeking post-conviction relief is not entitled to an 

evidentiary hearing on factual allegations belied or repelled by the record." Hargrove v.  

State 100 Nev. 498, 503, 686 P.2d 222, 225 (1984); (citing Grondin v. State  97 Nev. 454, 

634 P.2d 456 (1981)). 

Furthermore, NRS 34.770 reads in pertinent part: 

1. The judge or justice, upon review of the return, answer and all 
supporting documents which are filed, shall determine whether 
an evidentiary hearing is required. A petitioner must not be 
discharged or committed to the custody of a person other than the 
respondent unless an evidentiary hearing is held. 

Accordingly, the court is to determine whether a hearing is required when it considers 

Defendant's Petition and the State's Opposition on September 21, 2005. Defendant's instant 

request for an evidentiary hearing is, therefore, premature and must be denied. 

/// 

I 1 I 
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CONCLUSION  

2 	Based on the arguments as set forth above, Defendant's Petition for Writ of Habeas 

3 	Corpus (Post-Conviction) should be DENIED. 

4 	DATED this  20th  day of September, 2005, 

5 	 Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY  /s/ Scott S. Mitchell for 
H. LEON SIMON 
Deputy District Attorney 
Nevada Bar #000411 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this  20th  day of 

September, 2005, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY S. HERMANSK1, AKA 

ROBERT JAMES DAY #69140 

HIGH DESERT STATE PRISON 

P.O. BOX 650 

INDIAN SPRINGS, NEVADA 89018 

BY J. Robertson 

Secretary for the District Attorney's Office 
27 

28 SAijr 

CAlgosrgurri FilegNeevia.Com)Docurnent Converterktem053475-98634.DCC 
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2 

3 

4 

Gregory Scott Hermanski 
aik/a Robert Day #69140 
PO Box 650 [HDSP] 
Indian springs, NV 89018 

Petitioner in proper person 

FILED 
OCT 5 8 38 rti 105 

CLERK 

5 DISTRICT COURT 

6 
	

CLARK COUNTY, NEVADA 

5§ 25  

026 

%27 /1/ 

28 

in proper person in the above entitled action and moves this 

21 Court for a Prisoner Transportation Order for hearing on 

22 	Petitioner's pro per Petition for Writ of Habeas Corpus on the 

23 	24th day of October, 2005 before this Court. 

24 	This motion is made and based upon all papers, pleadings on 

file with the Clerk of this Court, the attached points and 

authorities and affidavit of Defendant in support of. 

7 THE STATE OF NEVADA, 	 ) 
) 	Case No. C167783 

8 	 Plaintiff, 	 ) 
) 

	

9 	vs. 
) 

	

10 	 ) 

	

11 	GREGORY SCOTT HERMANSKI, 	) 
) 

	

12 	a/k/a Robert James Day, 	) 

	

13 	 Defendant. 	 ) 
	 ) 

14 

15 

16 

17 

18 

19 

20 

/ / 

MOTION FOR PRISONER TRANSPORTATION ORDER 

DATE OF HEARING: 	1 o-4o5 
TIME OF HEARING: 

Dept No. 	IX 

1 

"ORAL ARGUMENT REQUESTED' 

COMES NOW, DEFENDANT, Gregory - SCOtt Hermanski proceeding 
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. 1 
	

POINTS AND AUTHORITIES  

2 
	

Defendant seeks an Order directing the Warden of High Desert 

8 	State Prison to transport Defendant before this Court on the 

4' 24th day Of October, 2005 for hearing on Defendant's proper 

person Petition for Writ of Habeas Corpus at 9:00 AM- 

NRS 209.274(1) states;'. .when an offender is required or 

requested to appear before a court in this state, N.D.O.C. 

shall transport the offender to and from court on the day 

scheduled for his appearance." 

	

10 	Defendant contends that this Court will hear and recieve 

	

11 	evidence at said hearing. In lieu of Defendant's presence 

	

12 	a manifest of injust would create preventing Defendant from 

	

13 	refuting or otherwise disputing any evidence or expansion of 

	

14 
	

said record. Gerber v. State, 50 P.3d 1092 (2002) 

	

15 
	

NRS 50.215 permits the prisoner to be present upon a NOTICE, 

	

16 
	

duly served upon the warden of the institution where he is 

	

17 	confined. Defendant asserts his presence is necessary to 

	

18 
	

direct, answer and compose the record for appeal if necessary. 

	

19 
	

NRS 50.215 also imposes an affirmative duty upon the defendant 

	

20 
	

to present an Affidavit demonstrating his need to be present 

	

21 	at said hearing. That Affidavit is attached hereto. 

	

22 
	

CONCLUSION  

	

23 	To prevent a manifest of injustice and to secure Defendant's 

	

24 	rights. This Court is urged to grant the instant motion and 

	

25 	issue an Order to the Warden of High Desert State Prison to 

	

26 	transport Defendant before this Court on the 24th day of 

	

27 	October, 2005 at 9:00 AM. for hearing on Defendant's 

28 

2 

5 

6 

7 

8 

9 
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• • 
411 proper person Petition for Writ of Habeas Corpus. 

2 

3 Respectfully submitted, 

Dated this 3 day of October, 2005. 

DAVID ROGERS 
D.A. CLARK COUNTY 
200 SOUTH THIRD STREET 
LAS VEGAS, NV 89155 

Gregy o t Hermansk g 	 i 
040-gag4t7.--s 

a/k/a R

cei  
ert James Day #69140 

Gregc10 0041ot-t Hermanski 
a/k/a R0 rt James Day #69140 
PO Box 650 [HDSP) 
Indian Springs, NV 89018 

4 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
3 

CERTIFICATE OF MAILING 

I hereby certify that on this 3rd day of October, 2005, that 

I served the foregoing Motion for Prisoner Transportation 

Order, by placing said in the US mail postage fully pre-paid 

addressed as follows: 
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• 
AFFIDAVIT OF GREGORY SCOTT HERMANSKI 

2 	STATE OF NEVADA 
) ss 

3 - COUNTY OF CLARK 

4 	1, Gregory Scott Hermanski (a/k/a Robert James Day), under 

5 	penalty of perjury, swear and state that; 

6 	1) I am the Defendant in the previous entitled action; 

7 
	

2) In said action I am proceeding in proper person; 

8 	3) On the 24th day of October, 2005 I have hearing before 

this Court on said petition; 

4) Absent my presence at said hearing I would suffer a 

manifest of injustice as evidence would be heard and recieved 

preventing me from refuting or otherwise disputing that 

evidence; 

5) H.D.S.P. has regular daily transportation to and from 

this Court. 

AFFIANT SAYS NAUGHT: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
.0_4ztzwq41_>fL 

ifiermanski 
t James Day #69140 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

VERIFICATION 

— I verify under penalty of perjury, pursuant to NRS 208.165 

that I am a prisoner confined within N.D.O.C.; that I am the 

person named in the foregoing Affidavit; that I have read same 

and know the contents thereof; that statements made therein are 

true and correct. 

EXECUTED THIS 3rd DAY OF OCTOBER, 2005 AT HDSP. 

5.764144,4,01;  
GregOtyyScott Hermanski 
a/k/a t(obert James Day #69140 
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• 
1  

Gregory Scott Hermanski 
a/k/a Robert James Day #69140 

2 	PO Box 650 EHDSP) 
Indian Springs, NV 89018 

8 

4 
	

DISTRICT COURT 

5 
	

CLARK COUNTY, NEVADA 

RILED 
Ger 5 8 3E1 fit. IS5 
ee4e;,..e." • ---7-44.-k 

CLERK 

6 
	

THE STATE OF NEVADA, 	 ) 

) 

	

Case No. C167783 

7 
	

Plaintiff, 	 ) 

IX 
8 	vs 

9 

10 	GREGORY SCOTT HERMANSKI, 

11 	aik/a Robert James Day, 

12 	 Defendant. 

12 

14 

15 

) 

) to -a4-o5 
) 

NOTICE OF MOTION 

YOU WILL PLEASE TAKE NOTICE, that Gregory Scott Hermanski 

16 	(a/k/a Robert James day), will come for hearing before the 

17 	above-entitled court on the 
	

day of 

18 	 ,2005 at the hour of 
	

O'clock 

19 
	

M. in Department 	 , of said court. 

20 

Dated this 3rd day of october, 2005. 21 

22 

23 

24 
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1 OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar A1002781 
SCOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

	

6 	Attorney for Plaintiff 

7 
DISTRICT COURT 

8 
CLARK COUNTY, NEVADA 

9 
THE STATE OF NEVADA, 

10 
Plaintiff, 	 CASE NO: C167783 

11 
-vs- 	 DEPT NO: IX 

12 
GREGORY SCOTT HERIvIANSKI, aka 

13 
Robert James Day, 

	

14 
	

4167783 

	

15 
	

Defendant. 

	

16 
	

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR PRISONER 

	

17 
	

TRANSPORTATION 

	

18 
	

DATE OF HEARING: 10/24/05 
TIME OF HEARING: 9:00 A.M. 

19 

	

20 
	

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

21 
	

SCOTT S. MITCHELL, Chief Deputy District Attorney, and hereby submits the attached 

	

22 
	

Points and Authorities in Opposition to Defendant's Motion For Prisoner Transportation. 

	

23 
	

This opposition is made and based upon all the papers and pleadings on file herein, 

	

24 
	

the attached points and authorities in support hereof, and oral argument at the time of 

	

25 
	

hearing, if deemed necessary by this Honorable Court. 

26 

/1/ 

/ II 

PAWPDOCS \OPP I FOPPIO . -":Vo 6978O4. do 

2 

3 

4 

SHIRLEY B PARRAGUIRK, 

aidDyWFADDEN DL 
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1 	 POINTS AND AUTHORITIES  

	

2 	 STATEMENT OF THE CASE  

	

3 	On December 7. 2000, an Information was filed charging Gregory Scott Hermanski 

	

4 	hereinafter "Defendant," with onc count of Robbery with Use of a Deadly Weapon (Felony — 

	

5 	NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

	

6 	(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

	

7 	Information to include the additional count charging Defendant as a Habitual Criminal (\TIZS 

	

8 	207.010). On March 13, 2001, Defendant's trial before a jury commenced. On March 15, 

	

9 	2001, the jury returned a verdict of guilty as to both counts. Defendant was sentenced on 

	

10 	May 9, 2001, to the following: as to both counts Defendant was sentenced as a habitual 

	

11 	criminal to a minimum of one hundred twenty (120) months and a maximum of three 

	

12 	hundred (300) months incarceration with 382 days credit for time served. A Judgment of 

	

13 	Conviction was filed on May 18, 2001. 

	

14 	Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

	

15 	On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

	

16 	Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

	

17 	conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

	

18 	convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

	

19 	specifically indicate that Defendant's adjudication as a habitual criminal was pursuant to 

	

20 	NRS 176M1 5 ( 1)(c), and (3) for the district court to specify a sentence for each of 

	

21 	Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

	

22 	for one offense. 

	

23 	Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

	

24 	was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering this 

	

25 	the district court vacated Defendant's sentence and conducted another sentencing hearing. 

26 

27 

28 

During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski. 

2 	 mwpnocs\opp ■Fopim06wo697go4.doc 
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1 	In response the State also filed a notice of intent to seek punishment of defendant as a 

2 	habitual criminal pursuant to NRS.012(2) on December 26, 2002, On April 30, 2003, this 

3 	Court heard argument, adjudicated defendant a violent habitual criminal and sentenced him 

4 	to two concurrent life sentences without the possibility of parole with no credit for time 

5 	served. An Amended Judgment of Conviction was filed on May 16, 2003. 

6 	Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

7 	41405. On July 1,2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

8 	affirming defendant's conviction. Remittitur was issued on July 27, 2004. 

9 	Defendant filed the instant Petition for Writ of Habeas Corpus (Post-Conviction) on 

10 
	

July 18, 2005. The State's Opposition was filed on September 20, 2005. Defendant filed his 

11 
	

instant motion on October 5, 2005. The State's response is as follows. 

12 
	

ARGUM ENT  

13 DEFENDANT HAS NOT ESTABLISHED SUFFICIENT GROUNDS TO JUSTIFY 

14 AN ORDER TO PRODUCE THE PRISONER. 

15 
	

A defendant must be present at those hearings in which the Court deems it necessary 

16 
	

to expand the record. See Gebers v. State,  118 Nev. 500, 50 P.3d 1092 (2002). In the instant 

17 
	

matter, defendant has not shown, nor is there is any need, for the court to receive evidence or 

18 
	

take testimony from any party before ruling on defendant's petition. There is no need to 

19 
	

consider facts outside of the record, therefore, defendant need not be present and his motion 

20 
	

to produce should be denied. 

21 

22 H 

23 

24 8 

25 

26 

27 

28 

3 	 PAWPDOCS1OPPTOPP1006\00697804.doc 
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BY 
or the District Attorneys Vince 

1 	 CONCLUSION  

2 	Based on the foregoing arguments, the State respectfully requests that Defendant's 

3 	Motion for Prisoner Transportation be denied. 

4 	DATED this 	574  day of October, 2005. 

5 	 Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar 0002781 

BY 

Chief Deputy District Attorney 
Nevada Bar 0000346 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 	day of 

October, 2005, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT IIERIVIANSKI, aka 
Robert Day 069140 
HIGH DESERT STATE PRISON 
P.O. BOX 650 
INDIAN SPRINGS, NEVADA 89018 
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28 AS/HLS/jr 
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DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
SCOTT S. MITCHELL 
Chief Deputy District Attorney 

4 Nevada Bar #000346 
200 Lewis Avenue 
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6 Attorney for Plaintiff 

7 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C167783 

-vs- 	 DEPT NO: LX 

GREGORY SCOTT HERMANSKI, aka 

Robert James Day, 
#167783 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR PRISONER 

TRANSPORTATION 

DATE OF HEARING: 10/24/05 
TIME OF HEARING: 9:00 A.M. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

SCOTT S. MITCHELL, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's Motion For Prisoner Transportation. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 
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POINTS AND AUTHORITIES  

2 	 STATEMENT OF THE CASE  

3 	On December 7, 2000, an Information was filed charging Gregory Scott Hermanski I , 

4 hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

5 NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

6 	(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

7 	Information to include the additional count charging Defendant as a Habitual Criminal (NRS 

8 	207.010). On March 1 3, 2001, Defendant's trial before a jury commenced. On March 15, 

9 	2001, the jury returned a verdict of guilty as to both counts. Defendant was sentenced on 

10 	May 9, 2001, to the following: as to both counts Defendant was sentenced as a habitual 

11 	criminal to a minimum of one hundred twenty (120) months and a maximum of three 

1 2 	hundred (300) months incarceration with 382 days credit for time served. A Judgment of 

13 	Conviction was filed on May 18, 2001. 

14 	Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

15 	On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

16 	Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

17 	conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

18 	convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

19 	specifically indicate that Defendant's adjudication as a habitual criminal was pursuant to 

20 	NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

21 	Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

22 	for one offense. 

23 	Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

24 	was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering this 

25 	the district court vacated Defendant's sentence and conducted another sentencing hearing. 

26 

27 

28 

1  During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott 1-lcrmanski, 
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In response the State also filed a notice of intent to seek punishment of defendant as a 

2 	habitual criminal pursuant to NRS.012(2) on December 26, 2002. On April 30, 2003, this 

3 	Court heard argument, adjudicated defendant a violent habitual criminal and sentenced him 

4 	to two concurrent life sentences without the possibility of parole with no credit for time 

5 	served. An Amended Judgment of Conviction was filed on May 16, 2003. 

6 
	

Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

7 
	

41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

8 
	

at-finning defendant's conviction. Remittitur was issued on July 27, 2004. 

9 
	

Defendant filed the instant Petition for Writ of Habeas Corpus (Post-Conviction) on 

10 
	

July 18, 2005. The State's Opposition was filed on September 20, 2005. Defendant filed his 

11 
	

inistant motion on October 5, 2005. The State's response is as follows. 

12 
	

ARGUMENT  

13 DEFENDANT HAS NOT ESTABLISHED SUFFICIENT GROUNDS TO JUSTIFY 

14 AN ORDER TO PRODUCE THE PRISONER. 

15 
	

A defendant must be present at those hearings in which the Court deems it necessary 

16 
	

to expand the record. See Gebers v. State,  118 Nev. 500, 50 P.3d 1092 (2002). In the instant 

17 
	

matter, defendant has not shown, nor is there is any need, for the court to receive evidence or 

18 
	

take testimony from any party before ruling on defendant's petition. There is no need to 

19 
	

CI 
	

facts outside of the record, therefore, defendant need not be present and his motion 

20 
	

to produce should be denied. 

21 

22 
	

// 

23 
	

/1 

24 

25 
	

// 

26 
	

// 

27 	// 

28 	/1 
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1 	 CONCLUSION  

2 	Based on the foregoing arguments, the State respectfully requests that Defendant's 

3 	Motion for Prisoner Transportation be denied. 

4 	DATED this 24 th  day of October, 2005. 

5 	 Respectfully submitted, 

6 DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 AS/HLS/jr 

BY  /s/ Scott S.  Mitchell 
-SCOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 

GREGORY SCOTT HERMANSK1, aka 
Robert Day #69140 
HIGH DESERT STATE PRISON 
P.O. BOX 650 
INDIAN SPRINGS, NEVADA 89018 

BY J. Robertson 
Secretary for the 	Attorney's Office 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing was made this 24th day of 

October, 2005, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

C eggram FilcsWeevia.Com  \Document Con cacistemp‘59463-i05141.DOC 

721 



3s • E-FILE LITE • 
ORIGINAL 

ELECTRONICALLY FILED 
12/08/2005 07:51:50 AM 

I OPPS 
DAVID ROGER 

	

2 	Clark County District Attorney 
Nevada Bar #002781 

3 H. LEON SIMON 
0411Deputy District Attorney 

4 Nevada Bar #000346 
200 Lewis Avenue 

	

5 	Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 

7 
DISTRICT COURT 
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11 
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12 

GREGORY SCOTT ITERMANSKI 
13 

afk/a Robert James Day, 

	

14 
	

#167783 

	

15 
	

Defendant. 

16 STATE'S SUPPLEMENTAL RESPONSE TO DEFENDANT'S PETITION FOR WRIT OF 

	

17 
	

HABEAS CORPUS (POST-CONVICTION) 

	

18 
	

DATE OF HEARING: 12/21/05 
TIME OF HEARING: 9:00 A.M. 

19 

	

20 
	

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

	

21 
	

H. LEON SIMON, Deputy District Attorney, and hereby submits the attached Points and 

	

22 
	

Authorities in Opposition to Defendant's Petition For Writ Of Habeas Corpus (Post- 

	

23 
	

Conviction). 

	

24 
	

This opposition is made and based upon all the papers and pleadings on file herein, 

	

25 
	

the attached points and authorities in support hereof, and oral argument at the time of 

26 hearing, if deemed necessary by this Honorable Court. 

	

27 
	

/ / 

	

28 
	

/ / 
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1 	 POINTS AND AUTHORITIES  

2 	 STATEMENT OF THE CASE  

3 	On December 7, 2000, an Information was filed charging Gregory Scott Hermanski% 

4 hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

5 NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

6 (NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

7 	Information to include the additional count charging Defendant as a Habitual Criminal (NRS 

8 	207.010). On March 13, 2001, Defendant's trial before a jury commenced. On March 15, 

9 	2001, the jury returned a verdict of guilty as to both counts. Defendant was sentenced on 

10 	May 9, 2001, to the following: as to both counts Defendant was sentenced as a habitual 

11 	criminal to a minimum of one hundred twenty (120) months and a maximum of three 

12 	hundred (300) months incarceration with 382 days credit for time served. A Judgment of 

13 	Conviction was filed on May 18, 2001. 

14 	Defendant tiled a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

15 	On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

16 	Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

17 	conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

18 	convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

19 	specifically indicate that Defendant's adjudication as a habitual criminal was pursuant to 

20 	NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

21 	Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

22 	for one offense. 

23 	Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

24 	was discovered that Defendant's birth name was Gregory Herrnanski. Upon discovering this 

25 	the district court vacated Defendant's sentence and conducted another sentencing hearing. 

26 
During the pendency of this case Defendant bad gone by the alias "Robert James Day_" After Defendant's first appeal 

to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott. Hermanski. 

27 

28 
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In response the State also filed a notice of intent to seek punishment of Defendant as a 

2 	habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, this 

3 	Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced him 

4 	to two concurrent life sentences without the possibility of parole with no credit for time 

5 	served. An Amended Judgment of Conviction was filed on May 16, 2003. 

6 	Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

7 	41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

8 	affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

9 
	

Defendant filed the instant Petition for Writ of Habeas Corpus (Post-Conviction) on 

10 
	

July 18, 2005. The State's Opposition was filed on September 20, 2005. Defendant filed a 

11 
	

Motion for Prisoner Transport on October 5, 2005. The State's response was filed on 

12 
	

October 24, 2005. On October 24, 2005, the Court heard argument and denied Defendant's 

13 
	

Motion for Prisoner Transport. The Court also ordered a supplemental response from the 

14 
	

State regarding Defendant's Ground 3 of his Petition which alleges ineffective assistance of 

15 
	

counsel at his resentencinQ under his true name. The State's supplemental response 

16 
	

regarding Defendant's Ground 3 is as follows. 

17 
	

ARGUMENT  

18 I. DEFENDANT'S COUNSEL PROVIDED EFFECTIVE ASSISTANCE 

19 THROUGHOUT THE PROCEEDINGS 

20 A. 	Standard of Review  

21 
	

In order to assert. a claim for ineffective assistance of counsel a defendant must prove 

22 
	

that he was denied "reasonably effective assistance" of counsel by satisfying the two-prong 

23 
	

test of  Strickland v. Washington  466 U.S. 668, 686-87, 104 S.Ct. 2052, 2063-64 (1984). See 

24 	also State v. Love,  109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993). Under this test, the 

25 
	

Defendant must show first that his counsel's representation fell below an objective standard 

26 
	

of reasonableness, and second, that but for counsel's errors, there is a reasonable probability 

27 
	

that the result of the proceedings would have been different. Strickland,  466 U.S. at 687-88, 

28 
	

694, 104 S.Ct. at 2065, 2068; Warden, Nevada State Prison v. Lyons,  100 Nev, 430, 432, 
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683 P.2d 504, 505 (1984) (adopting Strickland two-part test in Nevada). "Effective counsel 

does not mean errorless counsel, but rather counsel whose assistance is [w]ithin the range of 

competence demanded of attorneys in criminal cases," Jackson v. Warden Nevada State 

Prison, 91 Nev. 430, 432, 537 P.2d 473, 474 (1975), quoting McMann v. Richardson, 397 

U.S. 759, 771, 90 S.Ct. 1441, 1449 (1970). 

In considering whether trial counsel has met this standard, the court should first 

determine whether counsel made a "sufficient inquiry into the information that is pertinent to 

his client's case." Dolennan v State, 112 Nev. 843, 846, 921 P.2d 278, 280 (1996); citing 

Strickland, 466 -U.S. at 690-691, 104 S.Ct. at 2066. Once such a reasonable inquiry has been 

made by counsel, the court should consider whether counsel made "a reasonable strategy 

decision on how to proceed with his client's case." Doleman, 112 Nev. at 846, 921 P.2d at 

280, citing Strickland 466 U.S. at 690-691, 104 &Ct. at 2066. Finally, counsel's strategy 

decision is a "tactical" decision and will be "virtually unchallengeable absent extraordinary 

circumstances." Doleman, 112 Nev. at 846, 921 P.2d at 280; Howard v. State, 106 Nev. 713, 

722, 800 P.2d 175, 180 (1990); Strickland 466 U.S. at 691, 104 &Ct. at 2066. 

Based on the above law, the court begins with the presumption of effectiveness and 

then must determine whether or not the defendant has demonstrated by "strong and 

convincing proof' that counsel was ineffective. Homick v State, 112 Nev. 304, 310, 913 

P.2d 1280, 1285 (1996), citing Lenz v. State, 97 Nev. 65, 66, 624 P.2d 15, 11(1981); Davis 

v. State, 107 Nev. 600, 602, 817 P.2d 1169, 1170 (1991). The role of a court in considering 

allegations of ineffective assistance of counsel is "not to pass upon the merits of the action 

not taken but to determine whether, under the particular facts and circumstances of the case, 

trial counsel failed to render reasonably effective assistance." Donovan v. State 94 Nev. 

671, 675, 584 P.2d 708, 711 (1978), citing Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th 

Cir. 1977). 

This analysis does not mean that the court "should second guess reasoned choices 

between trial tactics nor does it mean that defense counsel, to protect himself against 

allegations of inadequacy, must make every conceivable motion no matter how remote the 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
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possibilities are of success." Donovan 94 Nev. at 675, 584 P.2d at 711. In essence, the 

2 	court must "judge the reasonableness of counsel's challenged conduct on the facts of the 

3 	particular case, viewed as of the time of counsel's conduct." Strickland, 466 U.S. at 690, 104 

4 	S.Ct. at 2066. 

5 	"There are countless ways to provide effective assistance in any given case. Even the 

6 	best criminal defense attorneys would not defend a particular client in the same way." 

7 	Strickland, 466 U.S. at 689, 104 S.Ct. at 689. "Strategic choices made by counsel after 

8 	thoroughly investigating the plausible options are almost unchaIlengeable." Dawson v. State, 

9 	108 Nev. 112, 117, 825 P.2d 593, 596 (1992), citing Strickland, 466 U.S. at 690, 104 S. Ct. 

10 	at 2066; see also Ford v. State, 105 Nev. 850, 853, 784 P.2d 951, 953 (1989). 

11 	Even if a defendant can demonstrate that his counsel's representation fell below an 

12 	objective standard of reasonableness, he must still demonstrate prejudice and show a 

13 	reasonable probability that, but for counsel's errors, the result of the trial would have been 

14 	different. McNelton v. State, 115 Nev. 396, 403, 990 P2d 1263, 1268 (1999), citing 

15 	Strickland, 466 U.S. at 687. "A reasonable probability is a probability sufficient to 

16 	undermine confidence in the outcome." Id., citing Strickland, 466 U.S. at 687-89, 694. 

17 	B. 	Assertion that Defendant's counsel failed to make mitigation argument at  

18 	Defendant's sentencing 

19 	In his Ground Three Defendant specifically complains that his counsel was 

20 	ineffective for failing to make any argument in mitigation to counter the State's request that 

21 	Defendant be sentenced to the maximum amount of jail time permissible under NRS 

22 	207.012(1) which was life without the possibility of parole: "Mr. Wominer failed to argue 

23 	for the lesser of the 3 possible sentences." Defendant's Petition, p. 9C. On April 30, 2003, 

24 	the date of Defendant's sentencing, Defendant states that his counsel "offered nothing except 

25 	to state: [t]he statute does not enable the defense to challenge the validity of the 

26 	convictions.' [Emphasis added.] Defendant's Petition, p. 913, quoting Reporter's 

27 	Transcript 4-30-03, p. 6. It is the State's position, however, that Defendant's argument is 

28 	belied by the record and without merit. 
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The Nevada Supreme Court has held that use of a criminal defendant's prior 

2 	conviction to enhance his sentence is permissible as long as the State satisfies its initial 

3 	burden of production by presenting prima facie evidence that the prior conviction existed. 

4 	Dressler v. State,  107 Nev. 686, 697-98, 819 P.2d 1288, 1295-96(1991). A certified copy of 

5 	the conviction constitutes prima facie evidence of the existence of the prior conviction and a 

6 	Judgment of Conviction is presumed to be constitutionally sound on its face. Id. at 693, 697. 

7 	The Supreme Court has also held that a criminal defendant can challenge or rebut the 

8 	'presumption of regularity' of a prior judgment of conviction by establishing by a 

9 	preponderance of the evidence that the prior conviction is 'constitutionally infirm.' Id. at 

10 	698. In the present case, read by itself Defendant's counsel's statement gives the 

11 	impression that he believed he could not challenge the 'validity' of Defendant's prior 

12 	convictions, and Defendant's argument implies that but for this one statement his counsel 

13 	stood mute during his sentencing. However, the record is clear that his counsel did in fact 

14 	argue on Defendant's behalf regarding the question of his habitual offender status. 

15 	During Defendant's sentencing the Court permitted each side to argue their positions 

16 	regarding Defendant's status as a habitual offender. At that time Defendant' s counsel argued 

17 	the following on his behalf: 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Your Honor, in regard to the [pre-sentence) report itself. . . on 
page 4, there is an error in one of the priors. That top charge 
relating to the date July 31, 1996, indicates that the crime 
occurred on that date. Well, if you look in conjunction with Page 
3, the last entry where he was at the federal penitentiary at 
Atlanta, Georgia, the last line indicates that he wasn't released. 
His mandatory release date was September 30, 1996, but the 
crime in Dade County occurred on July 31, 1996. It couldn't 
have been him. 

Reporter's Transcript (RT) 4-30-03, p. 4. Notwithstanding counsel's argument on 

Defendant's behalf the Court reasoned that Defendant's prior convictions as presented to the 

court in the form of certified copies of his convictions were in essence constitutionally sound 

and adjudicated Defendant accordingly: "[a]ll right. Pursuant to statute then with the 

requisite certified copies of the prior convictions, one [sic] count 1, you are hereby 

28 	adjudicated a habitual offender. On Count TI, you are hereby adjudicated a habitual 
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offender. . . . " [Emphasis added.] RT 4-30-03, p. 7. Since there is no indication from the 

	

2 	record that the Court believed, notwithstanding Defendant's counsel's statement, that the 

	

3 	certified copies of Defendant's prior convictions were constitutionally infirm  on their face, 

	

4 	the implication is that they were in fact constitutionally sound. There was not much more 

	

5 	that Defendant's counsel could say on his behalf. 

	

6 	Further, Defendant subsequently denied on the record that any of the convictions 

	

7 	listed in the pre-sentence report were his, however, such a denial does not constitute proof by 

	

8 	a preponderance of the evidence that any of the certified judgments of conviction were 

	

9 	constitutionally infirm, particularly since all the felony convictions in question were 

	

10 	attributed to Defendant based on his fingerprints and other identifying factors via local and 

	

ii 	federal (F131) records. Means v. State,  103 P.3d 25 (2004.) 

	

12 	Finally, Defendant has not shown that but for his counsel's alleged failure to advise 

	

13 	the court of Defendant's medical status or his alleged psychological problems that there is a 

	

14 	reasonable probability that the court would have sentenced him to less time. With regard to 

	

15 	Defendant's mental problems as mentioned in the pre-sentence report, the Court also had the 

	

16 	same pre-sentence report at its disposal at the time of sentencing so it is of no consequence 

	

17 	that Defendant's counsel did not offer it as mitigation because the Court was already aware 

	

18 	of it. See Pre-Sentence Report, 2-20-03, p. 6. Further, the Court was well aware of the three 

	

19 	sentencing options at its disposal notwithstanding the State's request for the maximum 

	

20 	penalty of life without the possibility of parole. Defendant's reliance on his alleged mental 

	

21 	illness and physical problems do not take away from the fact that he was convicted by a jury 

	

22 	after trial. Nor do these points lessen the impact of the certified judgments of conviction 

	

23 	regarding Defendant's prior Convictions as presented by the State to warrant adjudicating 

	

24 	Defendant as a habitual criminal pursuant to NRS 207.012. Given the quantity of 

	

25 	Defendant's previous felony convictions as presented to the Court by the State in the form of 

	

26 	certified judgments of conviction coupled with the gravity of Defendant's most recent 

	

27 	conviction the sentence of life without the possibility of parole was most certainly warranted 

	

28 	and justified. Defendant has failed to show that his counsel's representation fell below an 
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II 

objective standard of reasonableness or that had he advised the court of Defendant's health 

2 	status or alleged prior mental problems that it would have sentenced him to less time as 

3 	permitted by NRS 207.012. 

Clark County District Attorney 

4 	 CONCLUSION 

5 	Based on the arguments as set forth above and in the State's Opposition to 

6 	Defendant's Petition filed on September 20, 2005, Defendant's Petition for Writ of Habeas 

7 	Corpus (Post-Conviction) should be DENIED. 

8 	DATED this 7 th  day of December, 2005. 

9 	 Respectfully submitted, 

10 	 DAVID ROGER 

11 	 Nevada Bar #002781 

12 

13 

14 	 BY is/ Scott S. Mitchell for 

15 

16 

17 	 CERTIFICATE OF MAILING 

18 	1 hereby certify that service of the above and foregoing was made this 8 th  day of 

19 	December, 2005, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

20 

21 	 GREGORY SCOTT HERIVIANSKI, aka 
ROBERT JAMES DAY #69140 

22 	 HIGH DESERT STATE PRISON 
P.O. BOX 650 

23 	 INDIAN SPRINGS, NEVADA 89018 

24 

25 	 BY  J. Robertson 

26 	 Secretary for the District Attorney's Office 

27 

28 HLS/SA/jr 
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Deputy District Attorney 
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FILED 1 

1'18 

2 

ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

3 SUSAN BENEDICT 
Deputy District Attorney 

4 Nevada Bar #005873 
200 Lewis Avenue 

5 Las Vegas, NV 89155-2212 
(702) 671-2500 

6 	Attorney for Plaintiff 

7 

JAN 19 	2-  AM *06 

CLERK 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-VS 

GREGORY SCOTT HERMANSKI, aka 
Robert James Day, 
N1679345 

Case No. 	C167783 
Dept No. 	IX 

Defendant. 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO RECONSIDER MOTION 
FOR PRISONER TRANSPORTATION 

DATE OF HEARING: 1/9/06 
TIME OF HEARING: 9:00 A.M. 

21 	THIS MATTER having come on for hearing before the above entitled Court on the 

22 9th day of January, 2006, the Defendant not being present, DIANNE DICKSON, Deputy 

23 Public Defender, the Plaintiff being represented by DAVID ROGER, District Attorney, 

through SUSAN BENEDICT, Deputy District Attorney, and the Court having heard the 

arguments of counsel andgood cause appearing therefor, 
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• 	• 
j 

1 	IT IS HEREBY ORDERED that the Defendant's Pro Per Motion to Reconsider 

2 	Motion for Prisoner Transportation, shall be, and it is denied. 

3 	DATED this Iii4 day  of January, 2006. 

4 

5 

6 

7 
DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar 4002781 

[11 41tP StISAN _ENED1CT  
Deputy District '_)rriey 

Nevada Bar 4005873 

jr 
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1 ORDR 
DAVID ROGER 

2 	Clark County District Attorney 
Nevada Bar 4002781 

3 II. LEON SIMON 
Deputy District Attorney 

4 Nevada Bar #000411 
200 Lewis Avenue 

5 	Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 	Attorney for Plaintiff 
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ffi 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 
CASE NO: 	C167783 

-VS- 
DEPT NO: 	IX 

GREGORY HERMANSKI, 
a.k.a. Robert James Day, 
#1679345 

Defendant. 

FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND ORDER 

DATE OF HEARING: 2-3-06 
TIME OF HEARING: 9:00 A.M. 

THIS CAUSE having come on for hearing before the Honorable JENNIFER P. 

TOGLIATTL District Judge, on the 3 rd  day of February, 2006, the Petitioner not being 

present, Proceeding in Forma Pauperis, the Respondent being represented by DAVID 

ROGER, District Attorney, by and through NELL KEENAN, Deputy District Attorney, and 

the Court having considered the matter, including briefs, transcripts, arguments of counsel, 

and documents on file herein, now therefore, the Court makes the following findings of fact 

and conclusions of law: 

FINDINGS OF FACT 

1. 	On December 7, 2000, an Information was filed charging Gregory Scott 
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• 	 • 
1 	Hermanski I , hereinafter "Defendant," with one count of Robbery with Use of a Deadly 

2 	Weapon (Felony —NRS 200.380, 193.165) and one count of Burglary while in Possession of 

3 	a Deadly Weapon (NRS — Felony 205.060). On February 21, 20(11, the State filed an Order 

4 	to Amend Information to include the additional count charging Defendant as a Habitual 

5 	Criminal (NRS 207.010). On March 13, 2001, Defendant's trial before a jury commenced. 

6 	On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

7 	sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

8 	habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

9 	three hundred (300) months incarceration with 382 days credit for time served. A Judgment 

10 	of Conviction was filed on May 18, 2001. 

11 	2, 	Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 

12 	38028. On November 15, 2001, the Supreme Court affirmed Defendant's conviction. 

13 	However, the Supreme Court remanded Defendant's case for corrections to the sentence and 

14 	judgment of conviction (1) to correct the Judgment of Conviction so that it reflects that 

15 	Defendant was convicted pursuant to jury verdict and not a plea of guilty, (2) for the district 

16 	court to specifically indicate that Defendant's adjudication as a habitual criminal was 

17 	pursuant to NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

18 	Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

19 	for one offense. 

20 	3. 	Subsequent to the Nevada Supreme Court's Remand Order ofNovember 15, 

21 	2001, it was discovered that Defendant's birth name was Gregory Hermanski. Upon 

22 	discovering this the district court vacated Defendant's sentence and conducted another 

23 	sentencing hearing. In response the State also filed a notice of intent to seek punishment of 

24 	Defendant as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 

25 	30, 2003, this Court heard argument, adjudicated Defendant a violent habitual criminal and 

26 

27 

28 

2 	 PAWFDOCSTOR006100197801. dot 

During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski, 
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I 	sentenced him to two concurrent life sentences without the possibility of parole with no 

	

2 	credit for time served. An Amended Judgment of Conviction was filed on May 16, 2003. 

	

3 	4. 	Defendant filed a timely appeal from the Amended Judgment of Conviction, 

	

4 	case No. 41405. On July 1,2004, the Supreme Court filed its Order of Affirmance in case 

	

5 	No. 41405, affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

	

6 	5. 	Defendant filed the instant Petition for Writ of Habeas Corpus (Post- 

	

7 	Conviction) on July 18, 2005. The State's Opposition was tiled on September 20, 2005. 

	

8 	Defendant filed a Motion for Prisoner Transport on October 5, 2005. The State's response 

	

9 	was filed on October 24, 2005. On October 24, 2005, the Court heard argument and denied 

	

10 	Defendant's Motion for Prisoner Transport. The Court also ordered a supplemental response 

	

11 	from the State regarding Defendant's Ground 3 of his Petition wrhich alleges ineffective 

	

12 	assistance of counsel at his resentencing under his birth name. The State's Supplemental 

	

13 	Response regarding Defendant's Ground 3 wras filed on December 8, 2005. 

	

14 	6. 	This Court heard argument on Defendant's Petition on February 3, 2006. 

	

15 	7. 	Defendant's trial counsel was effective throughout the proceedings. 

	

16 	8. 	Defendant's counsel did not know during the pendency of Defendant's case 

	

17 	that Defendant had lied about his identity when he assumed the identity of Robert James 

	

18 	Day. 

	

19 	9. 	Contrary to Defendant's allegation Defendant's counsel did in fact make 

	

20 	mitigation arguments on his behalf during his sentencing. 

	

21 	10. 	Contrary to Defendant's allegation Defendant's counsel also argued on his 

	

22 	behalf regarding the question of Defendant's habitual offender status. Notwithstanding 

	

23 	counsel's arguments, Defendant's prior convictions as presented to the court by the State in 

	

24 	the form of certified copies of his convictions were constitutionally sound and, as such, 

	

25 	Defendant was adjudicated accordingly: "[a]ll right. Pursuant to statute then with the 

	

26 	requisite certified copies of the prior convictions, one [sic] count I, you are hereby 

	

27 	adjudicated a habitual offender. On Count II, you are hereby adjudicated a habitual 

	

28 	offender„ . " [Emphasis added.] RT 4-30-03, p. 7. Since there is no indication from the 

3 
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record that the Court believed that the certified copies of Defendant's prior convictions were 

	

2 	constitutionally infirm on their face, the implication is that they were in fact constitutionally 

	

3 	sound and there was not much more that Defendant's counsel could say on his behalf. 

	

4 	11. 	Since Defendant consciously and intentionally perjured himself when he 

	

5 	admitted to the prior felony convictions of Robert James Day he is now estopped from 

	

6 	complaining about the negative effects he allegedly suffered since he was the one who 

	

7 	caused the error. 

	

8 	12. 	Defendant's subsequent denial on the record that any of the convictions listed 

	

9 	in the pre-sentence report were his does not constitute proof by a preponderance of the 

	

10 	evidence that the certified judgments of conviction were constitutionally infirm, particularly 

	

11 	given that all of the felony convictions in question were attributed to Defendant based on his 

	

12 	fingerprints and other identifying factors via local and federal (FBI) records. 

	

13 	13. 	Defendant failed to show that but for his counsel's alleged failure to advise the 

	

14 	court of Defendant's medical status or his alleged psychological problems that there is a 

	

15 	reasonable probability that the court would have sentenced him to less time. 

	

16 	14, 	With regard to Defendant's mental problems as mentioned in the pre-sentence 

	

17 	report, the Court also had the same pre-sentence report at its disposal at the time of 

	

18 	sentencing so it is of no consequence that Defendant's counsel did not offer it as mitigation 

	

19 	because the Court was already aware of it. See Pre-Sentence Report, 2-20-03, p. 6. 

	

20 	15. 	The Court was well aware of the three sentencing options at its disposal 

	

21 	notwithstanding the State's request for the maximum penalty of life without the possibility 

	

22 	of parole. 

	

23 	16. 	Defendant's reliance on his alleged mental illness and physical problems do 

	

24 	not take away from the fact that he was convicted by a jury after trial. Nor do these points 

	

25 	lessen the impact of the certified judgments of conviction regarding Defendant's prior 

	

26 	convictions as presented by the State which justify adjudicating Defendant as a habitual 

	

27 	criminal pursuant to NRS 207.012. 

	

28 	1/ 
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1 	17. 	Given the quantity of Defendant's previous felony convictions as presented to 

2 	the Court by the State in the form of certified judgments of 	coupled with the 

3 	gravity of Defendant's most recent conviction, the sentence of life without the possibility of 

4 	parole was most certainly warranted and justified. 

5 
	

18. 	Defendant has failed to show that his trial counsel's representation fell below 

6 	an objective standard of reasonableness or that had Defendant's counsel advised the Court of 

7 	Defendant's health status or alleged prior mental problems that it would have sentenced him 

8 	to less time as permitted by NRS 207.012. 

9 	19. 	Defendant received effective assistance of appellate counsel. 

10 	20. 	To the extent that Defendant is alleging that both the Court and the State 

11 	violated Defendant's due process rights when they "allowed" him to perjure himself by 

12 	testifying under a false identity, the Nevada Supreme Court in its Order of Affirmance of 

13 	Defendant's conviction (Supreme Court No, 41405) already rejected this argument when it 

14 	stated: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Hermanski was responsible for introducing perjured testimony 
into his trial by testifying under oath that he was Robert James 
Day, Furthermore, during direct examination Hermanski 
perpetuated the fraud by admitting to offenses of which Day was 
convicted. Hermanski also argues that had the jury known his 
true identity, the jury would have concluded "Hermanski was not 
the same violent-type person as Day." Hermanski's assertion is 
ludicrous. Hermanski had more violent felony convictions on his 
record than Robert James Day. [Footnote omitted.] Obviously. 
Hermanski considered it in his best interest to portray himself as 
Robert James Day, a person whose criminal record was less 
extensive than his own. We conclude that Hermanski will not 
now be heard to complain that the jury convicted him under a 
false identity that he assumed. 

Order of Affirmance, No. 41405, p. 2-3. 

21. 	The State, as argued in its Answering Brief to the Nevada Supreme Court, was 

only made aware of Defendant's true identity after he was remanded by the District Court 

for resentencing under his true name, therefore, Defendant's claims are wholly without 

merit. 
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1 	22. 	Defendant has not shown, nor is there is any need, for the Court to receive 

	

2 	evidence or take testimony from any party before ruling on Defendant's Petition. There is 

	

3 	no need to consider facts outside of the record, therefore, Defendant need not be present. 

	

4 	23. 	Defendant's request for an evidentiary hearing was premature given that after 

	

5 	consideration of Defendant's arguments in his Petition the holding of such a hearing is not 

	

6 	warranted. 

	

7 	24. 	Defendant's Petition was not supported by specific factual allegations, which, 

	

8 	if true, would entitle him to relief. 

	

9 	 CONCLUSIONS OF LAW  

	

10 	1. 	In order to assert a claim for ineffective assistance of counsel a defendant 

	

11 	must prove that he was denied "reasonably effective assistance" of counsel by satisfying the 

	

12 	two-prong test of Strickland v. Washington, 466 U.S. 668, 686-87, 104 S.Ct. 2052, 2063-64 

	

13 	(1984). See also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993). Under this 

	

14 	test, the Defendant must show first that his counsel's representation fell below an objective 

	

15 	standard of reasonableness, and second, that but for counsel's errors, there is a reasonable 

	

16 	probability that the result of the proceedings would have been different. Strickland, 466 U.S. 

	

17 	at 687-88, 694, 104 S.Ct. at 2065, 2068; Warden, Nevada State Prison v. Lyons. 100 Nev. 

	

18 	430, 432, 683 P.2d 504, 505 (1984) (adopting Strickland two-part test in Nevada). 

	

19 	"Effective counsel does not mean errorless counsel, but rather counsel whose assistance is 

	

20 	'[w]ithin the range of competence demanded of attorneys in criminal cases."' Jackson v.  

	

21 	Warden, Nevada State Prison, 91 Nev. 430, 432, 537 P.2d 473, 474 (1975), quoting 

	

22 	MeMann v. Richardson, 397 U.S. 759, 771, 90 S.Ct. 1441, 1449 (1970). 

	

23 	2. 	In considering whether trial counsel has met this standard, the court should 

	

24 	first determine whether counsel made a "sufficient inquiry into the information that is 

	

25 	pertinent to his client's ease." Dolman v State, 112 Nev. 843, 846, 921 P.2d 278, 280 

	

26 	(1996); citing Strickland, 466 U.S. at 690-691, 104 S.Ct. at 2066. Once such a reasonable 

	

27 	inquiry has been made by counsel, the court should consider whether counsel made "a 

	

28 	reasonable strategy decision on how to proceed with his client's case." Daleman, 112 Nev. at 

6 	 PAWPDOCMPOS.006100697801.doc 

737 



	

I 	846, 921 P.2d at 280, citing Strickland, 466 U.S. at 690-691, 104 S.Ct. at 2066. Finally, 

	

2 	counsel's strategy decision is a "tactical" decision and will be "virtually unehallengeable 

	

3 	absent extraordinary circumstances." Dolman,  112 Nev. at 846, 921 P.2d at 280; 1-Toward v.  

	

4 	State, 106 Nev. 713, 722, 800 P.2d 175, 180 (1990); Strickland, 466 U.S. at 691, 104 S.Ct. at 

	

5 	2066. 

	

6 	3. 	Based on the above law, the court begins with the presumption of effectiveness 

	

7 	and then must determine whether or not the defendant has demonstrated by "strong and 

	

8 	convincing proof' that counsel was ineffective. nomick v State, 112 Nev. 304, 310, 913 

	

9 	P.2d 1280, 1285 (1996), citing Lenz v. State, 97 Nev. 65, 66, 624 P.2d 15, 16(1981); Davis 

	

10 	v. State, 107 Nev. 600, 602, 817 P.2d 1169, 1170 (1991). The role of a court in considering 

	

11 	allegations of ineffective assistance of counsel is "not to pass upon the merits of the action 

	

12 	not taken but to determine whether, under the particular facts and circumstances of the case, 

	

13 	trial counsel failed to render reasonably effective assistance." Donovan v. State, 94 Nev. 

	

14 	671, 675, 584 P.2d 708, 711 (1978), citing Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th 

	

15 	Cir. 1977), 

	

16 	4. 	This analysis does not mean that the court "should second guess reasoned 

	

17 	choices between trial tactics nor does it mean that defense counsel, to protect himself against 

	

18 	allegations of inadequacy, must make every conceivable motion no matter how remote the 

	

19 	possibilities are of success." Donovan. 94 Nev. at 675, 584 P.2d at 711. In essence, the 

	

20 	court must "judge the reasonableness of counsel's challenged conduct on the facts of the 

	

21 	particular case, viewed as of the time of counsel's conduct." Strickland, 466 U.S. at 690, 104 

	

22 	S.Ct. at 2066. 

	

23 	5. 	"There are countless ways to provide effective assistance in any given case. 

	

24 	Even the best criminal defense attorneys would not defend a particular client in the same 

	

25 	way." Strickland, 466 U.S. at 689, 104 S.Ct. at 689. "Strategic choices made by counsel 

	

26 	after thoroughly investigating the plausible options are almost unehallengeable." Dawson V.  

	

27 	State, 108 Nev. 112, 117, 825 P.2d 593, 596 (1992), citing Strickland, 466 U.S. at 690, 104 

	

28 	S. Ct. at 2066; see also Ford v. State, 105 Nev. 850, 853, 784 P.2d 951, 953 (1989). 
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1 	6. 	Even if a defendant can demonstrate that his counsel's representation fell 

	

2 	below an objective standard of reasonableness, he must still demonstrate prejudice and show 

	

3 	a reasonable probability that, but for counsel's errors, the result of the trial would have been 

	

4 	different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999), citing 

	

5 	Strickland, 466 U.S. at 687. "A reasonable probability is a probability sufficient to 

	

6 	undermine confidence in the outcome." Id., citing Strickland, 466 U.S. at 687-89, 694. 

	

7 
	

7. 	There is a strong presumption that appellate counsel's performance was 

	

8 	reasonable and fell within "the wide range of reasonable professional assistance." See United 

	

9 	States v. Aguirre, 912 F.2d 555, 560 (2nd Cir. 1990); citing Strickland 466 U.S. at 689, 104 

	

10 	S.Ct. at 2065. The federal courts have held that a claim of ineffective assistance of appellate 

	

11 	counsel must satisfy the two-prong test set forth by Strickland, 466 U.S. at 687-688, 694, 

	

12 	104 S.Ct. at 2065, 2068; Williams v. Collins. 16 F.3d 626, 635 (5th Cir. 1994); Hollenback 

	

13 	v. United States, 987 F.2d 1272, 1275 (7th (.ir. 1993); Heath v. Jones, 941 F.2d 1126, 1130 

	

14 	(11th Cir. 1991). In order to satisfy Strickland's second prong, the defendant must show that 

	

15 	the omitted issue would have had a reasonable probability of success on appeal. See 

	

16 	Duhamel v. Collins, 955 F.2d 962, 967 (5th Cir. 1992); Heath, 941 F.2d at 1132. 

	

17 	8. 	This Court has held that all appeals must be "pursued in a manner meeting 

	

18 	high standards of diligence, professionalism and competence," Burke v. State. 110 Nev. 

	

19 	1366, 1368, 887 P.2d 267, 268 (1994). In Jones v. Barnes, 463 U.S. 745, 751, 103 S.Ct, 

	

20 	3308, 3312 (1983), the Supreme Court recognized that part of professional diligence and 

	

21 	competence involves "winnowing out weaker arguments on appeal and focusing on one 

	

22 	central issue if possible, or at most on a few key issues." Id. at 751 -752, 103 S.Ct, at 3313. 

	

23 	In particular, a "brief that raises every colorable issue runs the risk of burying good 

	

24 	arguments , in a verbal mound made up of strong and weak contentions," Id. 753, 103 

	

25 	S.Ct. at 3313. The Court also held that, "for judges to second-guess reasonable professional 

	

26 	judgments and impose on appointed counsel a duty to raise every 'colorable' claim suggested 

	

27 	by a client would ciisserve the very goal of vigorous and effective advocacy." Id. at 754, 103 

	

28 	S.Ct. at 3314. 
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1 	9. 	Since Defendant intentionally and knowingly perjured himself regarding his 

	

2 	true identity and the prior felony convictions of his alias, he is now estopped from 

	

3 	complaining of the negative effects he suffered since he was the one who caused this error. 

	

4 	See Rhyne v. State, 118 Nev. 1, 38 P.3d 163 (2002). 

	

5 	10. 	Where an issue has already been decided on the merits by the Nevada Supreme 

	

6 	Court, the Court's ruling is law of the case, and the issue will not be revisited. Pellearini v.  

	

7 	State, 117 Nev. 860, 884, 34 P.3d 519, 535 (2001); see MeNelton v. State, 115 Nev. 396, 

	

8 	990 P.2d 1263, 1276 (1999); Hall v. State, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99 

	

9 	(1975); see also Valerio v. State, 112 Nev. 383, 386, 915 P.2d 874, 876 (1996); Hogan v.  

	

10 	Warden, 109 Nev. 952, 860 P.2d 710 (1993). 

	

11 	11. 	A defendant must be present at those hearings in which the Court deems it 

	

12 	necessary to expand the record. See Gebers v. State, 118 Nev. 500, 50 P.3d 1092 (2002). 

	

13 	12. 	A defendant is entitled to an evidentiary hearing if his Petition is supported by 

	

14 	specific factual allegations, which, if true, would entitle him to relief unless the factual 

	

15 	allegations are repelled by the record. Marshall v. State,  110 Nev. 1328, 1331, 885 P.2d 603, 

	

16 	605 (1994). "The judge or justice, upon review of the return, answer and all supporting 

	

17 	documents which are filed, shall determine whether an evidentiary hearing is required." NRS 

	

18 	34.770(1). However, "[a] defendant seeking post-conviction relief is not entitled to an 

	

19 	evidentiary hearing on factual allegations belied or repelled by the record." Hargrove v.  

	

20 	State. 100 Nev. 498, 503, 686 P.2d 222, 225 (1984); (citing Grondin v. State, 97 Nev. 454, 

	

21 	634 P.2d 456 (1981)). 

	

22 	13. 	Furthermore, NRS 34.770 reads in pertinent part: 

	

23 	 1. The judge or justice, upon review of the return, answer and all 
supporting documents which are filed, shall determine whether 

	

24 	 an evidentiary hearing is required. A petitioner must not be 
discharged or committed to the custody of a person other than the 

	

25 	 respondent unless an evidentiary hearing is held. 

	

26 	Accordingly, it is for the Court to determine whether a hearing is required and, after 

	

27 	consideration of Defendant's Petition and the State's Opposition and Supplemental 

28 

9 

740 



	

1 	Response, no such hearing is in fact required. Defendant's request for an evidentiary hearing 

	

2 	was premature and, ultimately, unnecessary, 

	

3 	14. 	The Nevada Supreme Court has held that use of a criminal defendant's prior 

	

4 	conviction to enhance his sentence is permissible as tong as the State satisfies its initial 

	

5 	burden of production by presenting prima facie evidence that the prior conviction existed. 

	

6 	Dressler v. State,  107 Nev. 686, 697-98, 819 P.2d 1288, 1295-96(1991). A certified copy of 

	

7 	the conviction constitutes prima facie evidence of the existence of the prior conviction and a 

	

8 	Judgment of Conviction is presumed to be constitutionally sound on its face. Id. at 693, 697. 

	

9 	The Nevada Supreme Court has also held that a criminal defendant can challenge or rebut 

	

10 	the 'presumption of regularity' of a prior judgment of conviction by establishing by a 

	

11 	preponderance of the evidence that the prior conviction is 'constitutionally infirm.' Id. at 

	

12 	698. 

	

13 	15. 	Defendant's denial on the record that any of the convictions listed in the pre- 

	

14 	sentence report were his does not constitute proof by a preponderance of the evidence that 

	

15 	any of the certified judgments of conviction were constitutionally infirm, particularly since 

	

16 	all the felony convictions in question were attributed to Defendant based on his fingerprints 

	

17 	and other identifying factors via local and federal (FBI) records. Means v. State,  103 P.3d 

	

18 	25 (2004). 

	

19 	16. 	Defendant was properly adjudicated a habitual criminal pursuant to NRS 

	

20 	207.012. 

	

21 	if 

	

22 	// 

	

23 	// 

	

24 	/1 

	

25 	// 

26 H 

27 H 

	

28 	ft 
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23 
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25 

26 

27 

28 

8 DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 9 

ir 

H. LEON'S t/GION 
Deputy District Attorney 
Nevada Bar #000411 

1 	 ORDER  

2 	THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction 

3 	Relief shall be, and it is, hereby deniect 

4 	DATED this 	r  day of FeW1-17- 2-0V6. 

5 

6 

7 

11 
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DECISION AND ORDER 

PLEASE TAKE NOTICE that on March 3, 2006, the court entered a decision or order in this matter, 

true and correct copy of which is attached to this notice. 

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, yoi 

must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice i 

mailed to you. This notice was mailed on March 6,2006. 

SHIRLEY B. PARRAGUIRRE, CLERK OF COURT 

CERTIFICATE OF MAILING 

I hereby certify that on this 6 day of March 2006.! placed a copy of this Notice of Entry of Decision and 

Order in: 
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Clark County District Attorney's Office 
Attorney General's Office — Appellate Division 
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Gregory Hemanski # 69140 
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Indian Springs, NV 89018 
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I ORDR 
DAVID ROGER 

2 Clark County District Attorney 
Nevada Bar #002781 

3 H. LEON SIMON 
Deputy District Attorney 

4 Nevada Bar #000411 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 
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23 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 
CASE NO: 	C167783 

vs 
DEPT NO: 	IX 

GREGORY HERMANSKI, 
a.k.a. Robert James Day, 
#1679345 

Defendant. 

FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND ORDER 

DATE OF BEARING: 2-3-06 
TIME OF HEARING: 9:00 A.M. 

THIS CAUSE having come on for hearing before the Honorable JENNIFER P. 

TOGLIATTI, District Judge, on the 3 rd  day of February, 2006, the Petitioner not being 

present, Proceeding in Forma Pauperis, the Respondent being represented by DAVID 

ROGER, District Attorney, by and through NELL KEENAN, Deputy District Attorney, and 

the Court having considered the matter, including briefs, transcripts, arguments of counsel, 

and documents on file herein, now therefore, the Court makes the following findings of fact 

and conclusions of law: 

FINDINGS OF FACT 

1. 	On December 7, 2000, an Information was filed charging Gregory Scott 
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1 	Hermanski l , hereinafter "Defendant," with one count of Robbery with Use of a Deadly 

	

2 	Weapon (Felony — NRS 200.380, 193.165) and one count of Burglary while in Possession of 

	

3 	a Deadly Weapon (NRS — Felony 205.060). On February 21, 2001, the State filed an Order 

	

4 	to Amend Information to include the additional count charging Defendant as a Habitual 

	

5 	Criminal (NRS 207.010). On March 13, 2001, Defendant's trial before a jury commenced. 

	

6 	On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

	

7 	sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

8 habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

	

9 	three hundred (300) months incarceration with 382 days credit for time served. A Judgment 

	

10 	of Conviction was filed on May 18, 2001. 

	

11 	2. 	Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 

	

12 	38028. On November 15, 2001, the Supreme Court affirmed Defendant's conviction. 

	

13 	However, the Supreme Court remanded Defendant's case for corrections to the sentence and 

14 judgment of conviction (1) to correct the Judgment of Conviction so that it reflects that 

	

15 	Defendant was convicted pursuant to jury verdict and not a plea of guilty, (2) for the district 

	

16 	court to specifically indicate that Defendant's adjudication as a habitual criminal was 

	

17 	pursuant to NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

	

18 	Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

	

19 	for one offense, 

	

20 	3. 	Subsequent to the Nevada Supreme Court's Remand Order of November 15, 

	

21 	2001, it was discovered that Defendant's birth name was Gregory Hermanski. Upon 

	

22 	discovering this the district court vacated Defendant's sentence and conducted another 

	

23 	sentencing hearing. In response the State also filed a notice of intent to seek punishment of 

24 Defendant as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 

	

25 	30, 2003, this Court heard argument, adjudicated Defendant a violent habitual criminal and 

26 

	

27 	During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 

	

28 	Scott Hermanski. 
to the Nevada Supreme Court, case No 38028, Defendant's name was amended to reflect his birth name of Gregory 

2 
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I 	sentenced him to two concurrent life sentences without the possibility of parole with no 

	

2 	credit for time served. An Amended Judgment of Conviction was filed on May 16, 2003. 

	

3 	4. 	Defendant filed a timely appeal from the Amended Judgment of Conviction, 

	

4 	case No. 41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case 

	

5 	No. 41405, affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

	

6 	5. 	Defendant filed the instant Petition for Writ of Habeas Corpus (Post- 

	

7 	Conviction) on July 18, 2005. The State's Opposition was filed on September 20, 2005. 

	

8 	Defendant filed a Motion for Prisoner Transport on October 5, 2005. The State's response 

	

9 	was filed on October 24, 2005. On October 24, 2005, the Court heard argument and denied 

	

10 	Defendant's Motion for Prisoner Transport. The Court also ordered a supplemental response 

	

11 	from the State regarding Defendant's Ground 3 of his Petition which alleges ineffective 

	

12 	assistance of counsel at his resentencing under his birth name. The State's Supplemental 

	

13 	Response regarding Defendant's Ground 3 was filed on December 8, 2005. 

	

14 	6. 	This Court heard argument on Defendant's Petition on February 3, 2006. 

	

15 	7. 	Defendant's trial counsel was effective throughout the proceedings. 

	

16 	8. 	Defendant's counsel did not know during the pendency of Defendant's case 

	

17 	that Defendant had lied about his identity when he assumed the identity of Robert James 

	

18 	Day. 

	

19 	9, 	Contrary to Defendant's allegation Defendant's counsel did in fact make 

	

20 	mitigation arguments on his behalf during his sentencing. 

	

21 	10. 	Contrary to Defendant's allegation Defendant's counsel also argued on his 

	

22 	behalf regarding the question of Defendant's habitual offender status. Notwithstanding 

	

23 	counsel's arguments, Defendant's prior convictions as presented to the court by the State in 

	

24 	the form of certified copies of his convictions were constitutionally sound and, as such, 

	

25 	Defendant was adjudicated accordingly: "[a]ll right. Pursuant to statute then with the 

	

26 	requisite certified copies of the prior convictions, one [sic] count I, you are hereby 

	

27 	adjudicated a habitual offender. On Count H, you are hereby adjudicated a habitual 

	

28 	offender... . " [Emphasis added.] RI 4-30-03, p. 7. Since there is no indication from the 

3 
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1 	record that the Court believed that the certified copies of Defendant's prior convictions were 

	

2 	constitutionally infirm on their face, the implication is that they were in fact constitutionally 

	

3 	sound and there was not much more that Defendant's counsel could say on his behalf. 

	

4 	11. 	Since Defendant consciously and intentionally perjured himself when he 

	

5 	admitted to the prior felony convictions of Robert James Day he is now estopped from 

	

6 	complaining about the negative effects he allegedly suffered since he was the one who 

	

7 	caused the error. 

	

8 	12. 	Defendant's subsequent denial on the record that any of the convictions listed 

	

9 	in the pre-sentence report were his does not constitute proof by a preponderance of the 

	

10 	evidence that the certified judgments of conviction were constitutionally infirm, particularly 

	

11 	given that all of the felony convictions in question were attributed to Defendant based on his 

	

12 	fingerprints and other identifying factors via local and federal (FBI) records. 

	

13 	13. 	Defendant failed to show that but for his counsel's alleged failure to advise the 

	

14 	court of Defendani's medical status or his alleged psychological problems that there is a 

	

15 	reasonable probability that the court would have sentenced him to less time. 

	

16 	14. 	With regard to Defendant's mental problems as mentioned in the pre-sentence 

	

17 	report, the Court also had the same pre-sentence report at its disposal at the time of 

	

18 	sentencing so it is of no consequence that Defendant's counsel did not offer it as mitigation 

	

19 	because the Court was already aware of it. See Pre-Sentence Report, 2-20-03, p. 6. 

	

20 	15. 	The Court was well aware of the three sentencing options at its disposal 

	

21 	notwithstanding the State's request for the maximum penalty of life without the possibility 

	

22 	of parole. 

	

23 	16. 	Defendant's reliance on his alleged mental illness and physical problems do 

	

24 	not take away from the fact that he was convicted by a jury after trial. Nor do these points 

	

25 	lessen the impact of the certified judgments of conviction regarding Defendant's prior 

	

26 	convictions as presented by the State which justify adjudicating Defendant as a habitual 

	

27 	criminal pursuant to NRS 207.012. 

	

28 	// 

4 
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1 	17. 	Given the quantity of Defendant's previous felony convictions as presented to 

	

2 	the Court by the State in the form of certified judgments of conviction, coupled with the 

	

3 	gravity of Defendant's most recent conviction, the sentence of life without the possibility of 

	

4 	parole was most certainly warranted and justified. 

	

5 	18. 	Defendant has failed to show that his trial counsel's representation fell below 

	

6 	an objective standard of reasonableness or that had Defendant's counsel advised the Court of 

	

7 	Defendant's health status or alleged prior mental problems that it would have sentenced him 

	

8 	to less time as permitted by NRS 207.012. 

	

9 	19. 	Defendant received effective assistance of appellate counsel. 

	

10 	20. 	To the extent that Defendant is alleging that both the Court and the State 

	

11 	violated Defendant's due process rights when they "allowed" him to perjure himself by 

	

12 	testifying under a false identity, the Nevada Supreme Court in its Order of Affirmance of 

	

13 	Defendant's conviction (Supreme Court No. 41405) already rejected this argument when it 

	

14 	stated: 

20 

15 

17 

16 

18 

	

19 

	

Hermanski was responsible for introducing perjured testimony 

Day. Furthermore, during direct examination Herrnanski 
perpetuated the fraud by admitting to offenses of which Day was 

true identity, the jury would have concluded "Hermanski was not 
the same violent-type person as Day." Hermanski's assertion is 

record than Robert James Day. [Footnote omitted.] Obviously, 
Hermanski considered it in his best interest to portray himself as 
Robert James Day, a person whose criminal record was less 
extensive than his own. We conclude that Hermanski will not 

into his trial by testifying under oath that he was Robert James 

convicted. Herrnanski also argues that had the jury known his 

ludicrous. Hermanski had more violent felony convictions on his 

now be heard to complain that the jury convicted him under a 

	

21 
	

false identity that he assumed. 

Order of Affirmance, No. 41405, p. 2-3. 22 

21. The State, as argued in its Answering Brief to the Nevada Supreme Court, was 23 

only made aware of Defendant's true identity after he was remanded by the District Court 24 

for resentencing under his true name, therefore, Defendant's claims are wholly without 25 

merit. 26 

27 

28 

5 
	

P:IWPDOCETOF;006100697801.doc 

748 



	

1 	22. 	Defendant has not shown, nor is there is any need, for the Court to receive 

	

2 	evidence or take testimony from any party before ruling on Defendant's Petition. There is 

	

3 	no need to consider facts outside of the record, therefore, Defendant need not be present. 

	

4 	23. 	Defendant's request for an evidentiary hearing was premature given that after 

	

5 	consideration of Defendant's arguments in his Petition the holding of such a hearing is not 

	

6 	warranted. 

	

7 	24. 	Defendant's Petition was not supported by specific factual allegations, which, 

	

8 	if true, would entitle him to relief. 

	

9 
	

CONCLUSIONS OF LAW 

	

10 
	

1. 	In order to assert a claim for ineffective assistance of counsel a defendant 

	

11 
	

must prove that he was denied "reasonably effective assistance" of counsel by satisfying the 

	

12 
	

two-prong test of Strickland v. Washington,  466 U.S. 668, 686-87, 104 S.Ct. 2052, 2063-64 

	

13 
	

(1984). See also State v. Love,  109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993). Under this 

	

14 
	

test, the Defendani must show first that his counsel's representation fell below an objective 

	

15 
	standard of reasonableness, and second, that but for counsel's errors, there is a reasonable 

	

16 	probability that the result of the proceedings would have been different. Strickland 466 U.S. 

	

17 	at 687-88, 694, 104 S.Ct. at 2065, 2068; Warden, Nevada State Prison v. Lyons,  100 Nev. 

	

18 	430, 432, 683 P.2d 504, 505 (1984) (adopting Strickland two-part test in Nevada). 

	

19 	"Effective counsel does not mean errorless counsel, but rather counsel whose assistance is 

	

20 	'[w]ithin the range of competence demanded of attorneys in criminal cases.' Jackson v.  

	

21 	Warden. Nevada State Prison, 91 Nev. 430, 432, 537 P.2d 473, 474 (1975), quoting 

	

22 	McMann v. Richardson, 397 U.S. 759, 771, 90 S.Ct. 1441, 1449 (1970). 

	

23 	2. 	In considering whether trial counsel has met this standard, the court should 

	

24 	first determine whether counsel made a "sufficient inquiry into the information that is 

	

25 	pertinent to his client's case." Doleman v State,  112 Nev. 843, 846, 921 P.2d 278, 280 

	

26 	(1996); citing Strickland,  466 U.S. at 690-691, 104 S.Ct. at 2066. Once such a reasonable 

	

27 	inquiry has been made by counsel, the court should consider whether counsel made "a 

	

28 	reasonable strategy decision on how to proceed with his client's case." Doleman,  112 Nev. at 

6 
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846, 921 P.2d at 280, citing Strickland, 466 U.S. at 690-691, 104 S.Ct. at 2066. Finally, 

	

2 	counsel's strategy decision is a "tactical" decision and will be "virtually unehallengeable 

	

3 	absent extraordinary circumstances." Doleman, 112 Nev. at 846, 921 P.2d at 280; Howard v.  

	

4 	State, 106 Nev. 713, 722, 800 P.2d 175, 180 (1990); Strickland, 466 U.S. at 691, 104 S.Ct. at 

	

5 	2066. 

	

6 	3. 	Based on the above law, the court begins with the presumption of effectiveness 

	

7 	and then must determine whether or not the defendant has demonstrated by "strong and 

	

8 	convincing proof" that counsel was ineffective. Homick v State, 112 Nev. 304, 310, 913 

	

9 	P.2d 1280, 1285 (1996), citing Lenz v. State, 97 Nev. 65, 66, 624 P.2d 15, 16 (1981); Davis 

	

10 	v. State, 107 Nev. 600, 602, 817 P.2d 1169, 1170 (1991). The role of a court in considering 

11 	allegations of ineffective assistance of counsel is "not to pass upon the merits of the action 

	

12 	not taken but to determine whether, under the particular facts and circumstances of the case, 

	

13 	trial counsel failed to render reasonably effective assistance." Donovan v. State, 94 Nev. 

	

14 	671, 675, 584 P.2d 708, 711 (1978), citing Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th 

	

15 	Cir. 1977). 

	

16 	4. 	This analysis does not mean that the court "should second guess reasoned 

	

17 	choices between trial tactics nor does it mean that defense counsel, to protect himself against 

	

18 	allegations of inadequacy, must make every conceivable motion no matter how remote the 

	

19 	possibilities are of success." Donovan, 94 Nev. at 675, 584 P.2d at 711. In essence, the 

	

20 	court must "judge the reasonableness of counsel's challenged conduct on the facts of the 

21 	particular case, viewed as of the time of counsel's conduct." Strickland, 466 U.S. at 690, 104 

	

22 	S.Ct. at 2066. 

23 	5. 	"There are countless ways to provide effective assistance in any given case. 

	

24 	Even the best criminal defense attorneys would not defend a particular client in the same 

25 	way." Strickland, 466 U.S. at 689, 104 S,Ct. at 689. "Strategic choices made by counsel 

	

26 	after thoroughly investigating the plausible options are almost unchallengeable." Dawson v. 

27 	State 108 Nev. 112, 117, 825 P.2d 593, 596 (1992), citing Strickland, 466 U.S. at 690, 104 

28 	S. Ct. at 2066; see also Ford v. State, 105 Nev. 850, 853, 784 P.2d 951, 953 (1989). 

7 
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1 	6. 	Even if a defendant can demonstrate that his counsel's representation fell 

	

2 	below an objective standard of reasonableness, he must still demonstrate prejudice and show 

	

3 	a reasonable probability that, but for counsel's errors, the result of the trial would have been 

	

4 	different. McNelton v, State,  115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999), citing 

	

5 	Strickland,  466 U.S. at 687. "A reasonable probability is a probability sufficient to 

	

6 	undermine confidence in the outcome." Id., citing Strickland,  466 U.S. at 687-89, 694. 

	

7 	7. 	There is a strong presumption that appellate counsel's performance was 

	

8 	reasonable and fell within "the wide range of reasonable professional assistance." See United  

	

9 	States v. Aguirre,  912 F.2d 555, 560 (2nd Cir. 1990); citing Strickland,  466 U.S. at 689, 104 

	

10 	S.Ct_ at 2065. The federal courts have held that a claim of ineffective assistance of appellate 

	

11 	counsel must satisfy the two-prong test set forth by Strickland,  466 U.S. at 687-688, 694, 

	

12 	104 S.Ct. at 2065, 2068; Williams v. Collins,  16 F.3d 626, 635 (5th Cir. 1994); Hollcnback  

	

13 	v. United States,  987 F.2d 1272, 1275 (7th Cir. 1993); Heath v. Jones,  941 F.2d 1126, 1130 

	

14 	(11th Cir. 1991). In order to satisfy Strickland's  second prong, the defendant must show that 

	

15 	the omitted issue would have had a reasonable probability of success on appeal. See 

	

16 	Duhamel v. Collins,  955 F.2d 962, 967 (5th Cir. 1992); Heath 941 F.2d at 1132. 

	

17 	8, 	This Court has held that all appeals must be "pursued in a manner meeting 

	

18 	high standards of diligence, professionalism and competence." Burke v. State,  110 Nev. 

	

19 	1366, 1368, 887 P.2d 267, 268 (1994). In Jones v. Barnes,  463 U.S. 745, 751, 103 S.Ct. 

	

20 	3308, 3312 (1983), the Supreme Court recognized that part of professional diligence and 

	

21 	competence involves "winnowing out weaker arguments on appeal and focusing on one 

	

22 	central issue if possible, or at most on a few key issues." Id. at 751 -752, 103 S.Ct. at 3313. 

	

23 	In particular, a "brief that raises every colorable issue runs the risk of burying good 

	

24 	arguments. . in a verbal mound made up of strong and weak contentions." Id. 753, 103 

	

25 	S.Ct. at 3313. The Court also held that, "for judges to second-guess reasonable professional 

26 judgments and impose on appointed counsel a duty to raise every 'colorable claim suggested 

	

27 	by a client would disserve the very goal of vigorous and effective advocacy." Id. at 754, 103 

	

28 	S.Ct. at 3314. 

8 
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1 	9. 	Since Defendant intentionally and knowingly perjured himself regarding his 

	

2 	true identity and the prior felony convictions of his alias, he is now estopped from 

	

3 	complaining of the negative effects he suffered since he was the one who caused this error. 

	

4 	See Rhyne v. State, 118 Nev. 1, 38 P.3d 163 (2002). 

	

5 	10. Where an issue has already been decided on the merits by the Nevada Supreme 

	

6 	Court, the Court's ruling is law of the case, and the issue will not be revisited. Pellegrini v.  

	

7 	State 117 Nev. 860, 884, 34 P.3d 519, 535 (2001); see McNelton v. State, 115 Nev. 396, 

	

8 	990 P.2d 1263, 1276 (1999): Hall v. State, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99 

	

9 	(1975); see also Valerio v. State, 112 Nev. 383, 386, 915 P.2d 874, 876 (1996); Hogan v.  

	

10 	Warden, 109 Nev. 952, 860 P.2d 710 (1993). 

	

11 	11. 	A defendant must be present at those hearings in which the Court deems it 

	

12 	necessary to expand the record. See Gebers v. State, 118 Nev. 500, 50 P.3d 1092 (2002). 

	

13 	12. 	A defendant is entitled to an evidentiary hearing if his Petition is supported by 

	

14 	specific factual allegations, which, if true, would entitle him to relief unless the factual 

	

15 	allegations are repelled by the record. Marshall v. State, 110 Nev. 1328, 1331, 885 P.2d 603, 

	

16 	605 (1994). "The judge or justice, upon review of the return, answer and all supporting 

	

17 	documents which are filed, shall determine whether an evidentiary hearing is required." NRS 

	

18 	34.770(1). However, "[a] defendant seeking post-conviction relief is not entitled to an 

	

19 	evidentiary hearing on factual allegations belied or repelled by the record." Hargrove v.  

	

20 	State 100 Nev. 498, 503, 686 P.2d 222, 225 (1984); (citing Grondin v. State, 97 Nev. 454, 

	

21 	634 P.2d 456 (1981)). 

	

22 	13. 	Furthermore, NRS 34.770 reads in pertinent part: 

24 

25 

23 
supporting documents which are filed, shall determine whether 
an evidentiary hearing is required. A petitioner must not be 
discharged or committed to the custody of a person other than the 
respondent unless an evidentiary hearing is held. 

1. The judge or justice, upon review of the return, answer and all 

Accordingly, it is for the Court to determine whether a hearing is required and, after 26 

	

27 	consideration of Defendant's Petition and the State's Opposition and Supplemental 

28 

9 
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1 	Response, no such hearing is in fact required. Defendant's request for an evidentiary hearing 

	

2 	was premature and, ultimately, unnecessary. 

	

3 	14. 	The Nevada Supreme Court has held that use of a criminal defendant's prior 

	

4 	conviction to enhance his sentence is permissible as long as the State satisfies its initial 

	

5 	burden of production by presenting prima facie evidence that the prior conviction existed. 

	

6 	Dressler  v. State,  107 Nev. 686, 697-98, 819 P.2d 1288, 1295-96 (1991). A certified copy of 

	

7 	the conviction constitutes prima facie evidence of the existence of the prior conviction and a 

	

8 	Judgment of Conviction is presumed to be constitutionally sound on its face. Id. at 693, 697. 

	

9 	The Nevada Supreme Court has also held that a criminal defendant can challenge or rebut 

	

10 	the 'presumption of regularity' of a prior judgment of conviction by establishing by a 

	

11 	preponderance of the evidence that the prior conviction is 'constitutionally infirm.' Id. at 

	

12 	698. 

	

13 	15. 	Defendant's denial on the record that any of the convictions listed in the pre- 

	

14 	sentence report wee his does not constitute proof by a preponderance of the evidence that 

	

15 	any of the certified judgments of conviction were constitutionally infirm, particularly since 

	

16 	all the felony convictions in question were attributed to Defendant based on his fingerprints 

	

17 	and other identifying factors via local and federal (FBI) records. Means v. State,  103 P.3d 

	

18 	25 (2004). 

	

19 	16. 	Defendant was properly adjudicated a habitual criminal pursuant to NRS 

	

20 	207.012. 

	

21 	II 

	

22 	// 

	

23 	/- 

	

24 	1/ 

	

25 	// 

	

26 	/1 

	

27 	// 

	

28 	// 
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CZIISTIUCT J 13 GE 

ORDER 

2 
	

THEREFORE, IT IS I TEREBY ORDERED that the Petition for Post-Conviction 

3 	Relief shall be, and it is, hereby denie 

4 	DATED this 	day of Fen y, 2006. 

5 

6 

7 

8 

9 

10 
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24 

25 

26 

27 

28 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #0027? I 

z  
BY 

H. tEONS 
Deputy District Attorney 
Nevada Bar #000411 

jr 
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Gregory Scott Hermanski, 
AKA, Robert James Day, 
NDOC #69140 
High Desert State Prison 
PO Box 650 
Indian Springs, Nevada 89018 
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5 	 DISTRICT COURT IF 
6 	 CLARK COUNTY, NEVADA 

7 GREGORY SCOTT HERMANSKI, 

8 	 Petitioner, 	 Case No. C167783 

10 

11 

12 

V. 

THE STATE OF NEVADA, et al., 

Respondents. 

Dept. No. IX 

Z42-116 

PETITIONER'S MOTION FOR REHEARING 
ON DECISION ENTERED MARCH 3, 2006  

COME NOW, the petitioner, Gregory Scott Hermanski, and acting 

in proper person, respectfully moves this Honorable Court, to 

enter an Ordr granting him a rehearing on this petition for writ 

of habeas corpus (post-conviction) decided on February 3, 2006. 

THIS Motion is made and based upon all papers, pleadings, and 

documents on file with the Clerk of this Court and attached points 

and authorities, District Court Rule 13. 

DATED this 13th day of March 2006. 

Gregpty4cott He'rManski, 
Peti'Eid4Yer 
NDOC #69140 

755 



• 
1 

2 

3 

5 

4 counsel Dianne M. Dickson. Wherein he alleged that counsel was 

POINTS AND AUTHORITIES 

"FACTS" 

1. On December 3, 2006, petitioner filed a Motion to Dismiss 

aware of petitioner's true identity when she permitted petitioner 

7 ify falsely during trial. 

8 2. On December 16, and 23, 2002, a hearing was held regarding 

9 said motion to Dismiss counsel, however, over objection of peti- 

10 tioner, petitioner was not permitted to be present. See Criminal 

11 Minutes, at page 15 & 16. 

12 	3. Petitioner alleges that, to date Ms. Dickson has never re- 

13 sponded to petitioner's allegations contained in both his Motion 

14 to Dismiss counsel and Ground I of the instant petition for writ 

15 of habeas corpus. 

16 	4. Thus, petitioner asserts that the Court went outside/expan- 

17 ded the record of these proceedings in determining that "Defen- 

18 dant's counsel did not know during the pendency of defendant's 

19 case that the defendant had lied about his identity when he assum- 

20 ed the identity of Robert James Day." See "Finding Of Facts, Con-

elusion Of Law And Order," at page 3. 

22 	5. Petitioner further asserts that the Court's refusal to al- 

23 low petitioner's presence at the hearing regarding the Motion to 

24 Dismiss counsel, and petition for writ of habeas corpus, resulted 

25 in depriving petitioner an opportunity to examine and/or rebut 

26 whatever information the Court relied upon in making such "finding 

27 of facts." 

28 	/ 

6 to be tried under a false identity, and advised petitioner to test- 

2 



• 
LEGAL ARGUMENT 

In the case of Gebers v state,  118 Nev. 500, 50 P.3d 1092(2002), 

the Supreme Court of Nevada determined that "a defendant must be  

present  at those tlearings in which the Court deems it necessary 

to expand the record." 

WHEREFORE, Petitioner respectfully request that this Honor-

able Court enter an Order vacating the Order denying petition for 

writ of habeas corpus entered March 3, 2006, and grant petitioner 

a re-hearing on his petition for writ of habeas corpus (post-con-

viction). 

DATED this 13th day of March 2006. 

Submitted Respettfilly,. 

h_rvivo.:41  
Scott Hermansk 

Pe 	"ner 
NDOC #69140 

In Pro se 
16 

17 	 CERTIFICATE OF MAILING 

18 	I HEREBY certify that on this 13th  day of March 2006, I ser- 

19 ved the foregoing Petitioner's Motion For Rehearing On Decision 

20 Entered March 3, 2006, by placing same in the U.S. mail postage 

21 fully prepaid, addressed to: 

David Roger, District Attorney 
200 S. Third Street 
Las Vegas, NV 89155 

=)q/JtAw45444..  
drega-y,/ cott Hermanski, 
Petitioner 
NDOC #69140 
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ELECTRONICALLY FILED 
03/23/2006 03:48.06 PM 

1 OPPS 
DAVID ROGER 

2 Clark County District Attorney 
Nevada Bar #002781 

3 H. LEON SINION 
Deputy District Attorney 

4 Nevada Bar #000411 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 

7 
rms TRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C167783 

DEPT NO: LX 

GREGORY HERMANSKI, 
a/k/a Robert James Day, 
#1679345 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR REHEARING 

DATE OF HEARING: 3-27-06 
TIME OF HEARING: 9:00 A.M. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

H. LEON SIMON, Deputy District Attorney, and hereby submits the attached Points and 

Authorities in Opposition to Defendant's Motion For Rehearing. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

/1/ 

/1/ 

'II 

/ / / 
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1 	 POINTS AND AUTHORITIES  

	

2 	 STATEIVLENT OF THE CASE  

	

3 	On December 7, 2000, an Information was filed charging Gregory Scott Hermanski I , 

4 hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

5 NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

	

6 	(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

	

7 	Information to include the additional count charging Defendant as a Habitual Criminal (NRS 

	

8 	207.010). On March 13,2001, Defendant's trial before a jury commenced. On March 15, 

	

9 	2001, the jury returned a verdict of guilty as to both counts. Defendant was sentenced on 

	

10 	May 9, 2001, to the following: as to both counts Defendant was sentenced as a habitual 

	

11 	criminal to a minimum of one hundred twenty (120) months and a maximum of three 

	

12 	hundred (300) months incarceration with 382 days credit for time served. A Judgment of 

	

13 	Conviction was filed on May 18, 2001. 

	

14 	Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

	

15 	On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

	

16 	Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

	

17 	conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

	

18 	convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

	

19 	specifically indicate that Defendant's adjudication as a habitual criminal was pursuant to 

	

20 	NRS 176.015(1)(c), and (3) for the district Court to specify a sentence for each of 

	

21 	Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

	

22 	for one offense. 

	

23 	Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

24 was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering this 

	

25 	the district court vacated Defendant's sentence and conducted another sentencing hearing. 

26 
'During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case N. 38028, Defendant's name was amended to reflect his birth name or Gregory 
Scutt Herrnanski. 

27 

28 
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1 	In response the State also filed a notice of intent to seek punishment of Defendant as a 

	

2 	habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, this 

	

3 	Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced him 

	

4 	to two concurrent life sentences without the possibility of parole with no credit for time 

5 served. An Amended Judgment of Conviction was filed on May 16, 2003. 

	

6 	Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

	

7 	41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

	

8 	affirming Defendant's conviction. Revaittitur was issued on July 27, 2004. 

	

9 	Defendant filed the instant Petition for Writ of Habeas Corpus (Post-Conviction) on 

	

10 	July 18, 2005. The State's Opposition was filed on September 20, 2005. Defendant filed a 

	

11 	Motion for Prisoner Transport on October 5, 2005. The State's response was filed on 

	

12 	October 24, 2005. On October 24, 2005, the Court heard argument and denied Defendant's 

	

13 	Motion for Prisoner Transport. The Court also ordered a supplemental response from the 

	

14 	State regarding Defendant's Ground 3 of his Petition which alleges ineffective assistance of 

	

15 	counsel at his re -sentencing under his true/birth name. The State filed its Supplemental 

	

16 	Response on December 8, 2005, On February 3, 2006, the court denied Defendant's Petition 

	

17 	for Writ of Habeas Corpus (Post-Conviction). A Findings of Fact, Conclusions of Law and 

18 Order was filed on March 3, 2006. 

	

19 	Defendant filed his instant Motion for Rehearing on March 17, 2006. The State's 

	

20 	Opposition is as follows. 

	

21 	 ARGUMENT 

	

22 
	

DEFENDANT'S MOTION FOR REHEARING IS NOT 

	

23 
	 PROPERLY BEFOR THIS COURT 

	

24 	This Court just ruled upon Defendant's Petition for Writ of Habeas Corpus (Post- 

	

25 	Conviction) on February 3, 2006, and, as memorialized in detail in the court's Findings of 

	

26 	Fact, Conclusions of Law and Order filed on March 3, 2006, determined that Defendant's 

	

27 	trial and appellate counsel were effective throughout the proceedings. Since Defendant has 

	

28 	/// 
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not shown that the Court has overlooked or misapprehended any issue of fact or law, the 

	

2 	State submits that Defendant's Motion for Rehearing should be denied. See NRAP 40(a). 

	

3 	 CONCLUSION  

	

4 	For the foregoing reasons, the State respectively requests that Defendant's Motion for 

	

5 	Rehearing regarding his Post-Conviction Habeas Petition be DENIED. 

	

6 	DATED this 23 rd   day of March, 2006. 

	

7 	 Respectfully submitted, 

	

8 	 DAVID ROGER 

	

9 	 Nevada Bar #002781 

10 

11 

	

12 	 BY 	Craig L. Hendricks for 

	

13 	 Deputy District Attorney 

14 

15 

16 

	

17 	I hereby certify that service of the above and foregoing was made this 24 th  day of 

	

18 	March, 2006, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

19 

	

20 	 GREGORY SCOTT HERMANSKI, AKA 

	

21 	 HIGH DESERT STATE PRISON 

	

22 	 INDIAN SPRINGS, NEVADA 89018 

23 

24 

	

25 	 BY  /s/ J. Robertson  

	

26 	 Secretary for the District Attorney's Office 

27 

28 HLS/SA/jr 

Clark County District Attorney 

H. LEON SIMON 

Nevada Bar #000411 
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56 1 DISTRICT COURT 

CLARK COUNTY, NEVADA 

CraSeli0. 	
C167783 

Dept. No.  Ix  
Docket 	 

7 

8 

9 
THE —STATE OF NEVADA, 

10 

11 vs. 

12 
GREGORY SCOTT HERMANSKI 

13 
	

Elf enam 

14 

NOTICE OF APPEAL 
NOTICE IS HEREBY GIVEN, That the Petitioner/Defendant, 

GREGORY SCOTT RERMANSKI 	, in and through his proper person, hereby 
appeals to the Supreme Court of Nevada from the ORDER denying and/or 

-dismissing the - 
, PETITION FOR WRIT OF HABEAS CORPUS (Post-Conviction) 

ruled on the  3rd day of  MARCH 

Dated this  23rd day of  MARCH 

15 

16 

17 

Is 

19 

- 

21 

22 

23 

28 

764 



c-levp-pria ,71/2 14
 

r
 

Z
o

x
 5

- 0
 

(2,-fricleig/r 	
.(f 511 y feid  

V
li..71:37

7•""'"2 .  71211Z42 L ,  
01.0

:
3
a
f
t
. 

M
R

1'451 

: CONFIDEHIAL 

6
0
4
.
7

41141--i  

4,,,q(20 	
soA. 

(P
y9

, (L
ev,. 5

6
1
6
0
1
 

V
 



ASIA 
	

FILED 
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DISTRICT COURT 

CLARK COUNTY, NEVAD(t. PCLERii tJ 

) 
) Case No C167783 
) Dept No: IX 
) 
) 
) 

) 

STATE OF NEVADA, 

Plaintiff(s), 

VS, 

GREGORY SCOTT HERMAN SKI aka ROBERT 

JAMES DAY, 

Defendant(s), 

CASE APPEAL STATEMENT 

I. Appellant(s): GREGORY SCOTT HERMAN SKI aka ROBERT JAMES DAY 

2. Judge: JENNIFER TOGLIATTI 

3. All Parties, District Court: 

Plaintiff, THE STATE OF NEVADA 

Defendant(s), GREGORY SCOTT HERMANSKI aka ROBERT JAMES DAY 

4, All Parties, Appeal 

Appellant(s), GREGORY SCOTT HERMANSKI aka ROBERT JAMES DAY 

Respondent, THE STATE OF NEVADA 

5. Appellate Counsel: 

Appellant/Proper Person 
Gregory Scott Hermanski 1169140 
P.O. Box 650 
Indian Springs, NV 89018 

Respondent 
David Roger, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89101 
(702) 671-2700 
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By: 

Robin J. Mills, 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 

1-01%.• 1 I • • 
6, District Court Attorney. Appointed 

7. On Appeal, NIA 

8, Forma Pauperis, N/A 

9. Date Commenced in District Court: 06/08100 

Dated This 28 day of March 2006. 

Shirley B. Parraguitte, Clark County Clerk 
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ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar 4002781 
TRACEY J. BRIERLY 
Deputy District Attorney 

Nevada Bar #006237 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	C167783 
GREGORY IIERMANSKI, aka 

	 Dept No. IX 
Robert James Day, 
#1679345 

Defendant. 

ORDER DENYING PETITIONERS MOTION FOR REHEARING ON DECISION 
ENTERED MARCH 3, 2006 

DATE OF HEARING: 3/27/06 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

27th day of March, 2006, the Defendant not being present, IN PROPER PERSON, the 

Plaintiff being represented by DAVID ROGER., District Attorney, through TRACEY J. 

BRIERLY, Deputy District Attorney, and the Court having heard the arguments of counsel 

and good cause appearing therefor, 

1/1 
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IT IS HEREBY ORDERED that the Petitioner's Motion for Rehearing on Decision 

2 	Entered March 3, 2006, shall be, and it is denied, 

3 	DATED this 	day of April,. 2006. 

4 

5 

6 

7 
DAVID ROGER 
DISTRICT ATTOR1' 
Nevada Bar #002781 

8 

9 

q I  
Deputy District Attorney 

Nevada Bar #006237 
13 

14 

15 
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17 
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19 
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I JOCP 
DAVID ROGER 

2 Clark County District Attorney 
Nevada Bar 14002781 

3 	200 South Third Street 
Las Vegas, Nevada 89155-2211 

4 	(702) 455-4711 
Attorney for Plaintiff 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 
THE STATE OF NEVADA, 

Plaintiff 	
Case No: 	C167783 

Dept No: 	IX 
ROBERT JAMES DAY,aka, 
Gregory Scott Hermanski, #1679345 

Defendant. 

SECOND AMENDED 

JUDGMENT OF CONVICTION 

The Defendant previously appeared before the Court with counsel and having 

previously been found guilty by a jury to the crime(s) of COUNT I - ROBBERY WITH 

USE OF A DEADLY WEAPON (Felony) and COUNT II - BURGLARY WHILE IN 

POSSESSION OF A DEADLY WEAPON (Felony), in violation of NRS 207.012, 

193.165 and 207.012; thereafter, on the 11th day of May, 2001, the Defendant was present in 

Court for sentencing with counsel wherein the Jury found the Defendant guilty thereof by 

reason of the Juries Verdict. 

THEREAFTER, on the 30th day of April, 2003, the Defendant appeared in court with 

his counsel, PAUL WOlvflyfER, ESQUIRE, and pursuant to a hearing/proceeding, and good 

cause appearing to amend Judgment of Conviction; now therefor, 

IT IS ORDERED THAT: Defendant ROBERT JAMES DAY, aka, Gregory Scott 

Hermanski, is sentenced as Habitual Violent Felon under NRS 207.012 on COUNT I and as 
JUDGMENT ENTERED 

JUL 2 8 2005 
P.IWPDOCS\JUIXP.006\00691E0.3.1)0C 
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1 	Habitual Criminal under NRS 207.012(b) on COUNT II, and is sentenced in COUNT I to 

2 LIFE in the Nevada Department of Corrections WITHOUT the Possibility of Parole and in 

3 	COUNT II to LIFE in the Nevada Department of Corrections WITHOUT the Possibility of 

4 Parole; Count H to run CONCURRENTLY with Count I with NO Credit for Time Served; 

5 	Deft. to submit to a test to determine genetic markers. Court advised counsel he can file the 

6 	appropriate motion as to credit for time served while Deft. serving Federal time. 

7 	The Court FURTHER ORDERED, that Defendant pay the $25.00 Administration Fee 

8 	and $150.00 DNA Analysis Fee. 

9 	DATED this  2 	day of July, 2006. 

10 

11 
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15 
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771 



By: 
Chief Deplc Clerk 

cR6imo1/4),..142_ 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

FILED 
GREGORY SCOTT HERMANSKI A/K/A ROBERT 
JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

Supreme Court No. 47011 
alb AUG 1 0 1 P 2: 3b 

C167783,.^ 
C7-1--.-0 4.4 

61  CLERK 

District Court Case No. 

CLERK'S CERTIFICATE 

STATE OF NEVADA, ss. 

I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of 
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this 
matter. 

JUDGMENT  

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "ORDER the judgment of the district court AFFIRMED and REMAND this matter to the 
district court for the limited purpose of correcting the judgment of conviction as instructed." 

Judgment, as quoted above, entered this 13th day of July, 2006. 

IN WITNESS WHEREOF, I have subscribed my name and affixed 
the seal of the Supreme Court at my Office in Carson City, 

Nevada, this 8th day of August, 2006. 

Janette M. Bloom, Supreme Court Clerk 

JUDGMENT ENTERED 

AUG 11 AM 

CE-01 	$te 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/K/A 
ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Resnondent. 

No. 47011 FILE 
JUL 13 2006 

ORDER OF AFFIRMANCE AND LIMITED REMAND TO CORRECT 

JUDGMENT OF CONVICTION  

This is a proper person appeal from an order of the district 

court denying a post-conviction petition for a writ of habeas corpus. 

Eighth Judicial District Court, Clark County; Jennifer Togliatti, Judge. 

Appellant was prosecuted, sentenced, and convicted under the 

name Robert James Day. However, appellant's real name is Gregory Scott 

Herman.ski. On March 15, 2001, a jury convicted appellant of robbery 

with the use of a deadly weapon and burglary while in possession of a 

deadly weapon. The district court entered a judgment of conviction on 

May 18, 2001. Based on the prior convictions of the true Robert James 

Day, the district court adjudicated appellant a habitual criminal and 

sentenced him to a maximum of 300 months and a minimum of 120 

months in the Nevada State Prison. 

On June 8, 2001, appellant filed a timely notice of appeal, and 

on November 15, 2001, this court affirmed the judgment of conviction in 
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' 4 

part and remanded in part. Although we affirmed the conviction, we 

remanded for corrections to the sentence and judgment of conviction.' 

Subsequent to our order of remand, it was discovered that 

appellant was not Robert James Day, but rather Gregory Scott 

Hermanski. The district court vacated appellant's sentence and conducted 

another sentencing hearing. On December 26, 2002, the State filed a 

notice of intent to seek punishment of appellant as a habitual felon 

pursuant to NRS 207.012, based on appellant's prior convictions. On April 

30, 2003, the district court adjudicated appellant a habitual felon and 

sentenced him to serve two concurrent life sentences in the Nevada State 

Prison without the possibility of parole. The amended judgment of 

conviction was entered on May 16, 2003. This court affirmed the amended 

judgment of conviction on appea1. 2  The remittitur issued on July 27, 2004. 

On July 13, 2005, appellant filed a proper person post-

conviction petition for a writ of habeas corpus in the district court. The 

State opposed the petition. Pursuant to NRS 34.750 and 34.770, the 

district court declined to appoint counsel to represent appellant or to 

conduct an evidentiary hearing. On March 3, 2006, the district court 

denied appellant's petition. This appeal followed. 

In his petition, appellant claimed that he received ineffective 

assistance of counsel. To state a claim of ineffective assistance of counsel 

sufficient to invalidate a judgment of conviction, a petitioner must 

'Day v. State,  Docket No. 38028 (Order of Affirmance in Part and 
Remand in Part, November 15, 2001). 

2Herma.nski v. State,  Docket No. 41405 (Order of Affirmance, July 1, 
2004). 
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demonstrate that counsel's performance was deficient in that it fell below 

an objective standard of reasonableness, and prejudice such that there is a 

reasonable probability of a different outcome in the proceedings. 3  The 

court need not address both components of the inquiry if the petitioner 

makes an insufficient showing on either one. 4  

First, appellant claimed that his trial counsel was ineffective 

for failing to advise the district court during the trial that his name was 

really Gregory Scott Hermanski and advising him to admit to the prior 

convictions. Appellant claimed that his trial counsel knew or should have 

known his true name and that the jury's decision was based upon 

appellant's perjured testimony that Robert James Day's convictions were 

his. Appellant claimed that if his true name had been known that he 

would never have testified at trial. 

Appellant failed to demonstrate that his trial counsel's 

performance was deficient or that he was prejudiced. Appellant failed to 

demonstrate that his trial counsel knew or should have known that his 

name was Gregory Scott Hermanski. Appellant was aware at all times of 

his true name and his failure to reveal his true name to the district court 

can only be imputed to him. Appellant cannot be heard to complain that 

the jury convicted him under a false identity that he assumed. 5  Further, 

appellant failed to demonstrate that there was a reasonable probability of 

3 Strickland v. Washington,  466 U.S. 668 (1984); Warden v. Lyons, 
100 Nev. 430, 683 P.2d 504 (1984). 

4Strickland.  466 U.S. at 697. 

5See Rhyne v. State,  118 Nev. 1, 9, 38 P.3d 163, 168 (2002) 
(recognizing that a defendant who invited the error would be estopped 
from raising the error as a claim on appeal). 
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a different outcome if he had not testified at trial—appellant was 

positively identified by the victim of the robbery and found to be in 

possession of an amount of money similar to that taken during the robbery 

a short time after the robbery. 6  Therefore, we conclude that the district 

court. did not err in denying this claim. 

Second, appellant claimed that his counsel at resentencing 

was ineffective for failing to challenge the validity of the prior convictions 

used to adjudicate him a habitual felon and failing to argue for a sentence 

lesser than life without the possibility of parole. Appellant claimed that 

counsel should have presented as mitigating evidence the fact that he has 

a mental illness, he was fifty-one years old, and he was terminally ill with 

hepatitis C and in need of a liver transplant. 

Appellant failed to demonstrate that his counsel's performance 

was deficient or that he was prejudiced. Appellant failed to demonstrate 

that any of the prior convictions were invalid, and thus, he failed to 

demonstrate than any challenge to the prior convictions would have been 

successful. Appellant failed to demonstrate that any potential arguments 

that counsel could have made would have had a reasonable probability of 

a different sentencing outcome. The presentence investigation report sets 

forth appellant's date of birth and indicates that appellant's "lengthy 

history of psychiatric difficulties" was a mitigating factor. Therefore, we 

conclude that the district court did not err in denying this claim. 

6The victim testified that approximately $1000 was taken. 
Appellant was found in possession of approximately $1000 in the area of 
the crime shortly after the crime had occurred. When appellant was 
initially stopped by a police officer, he fled from the police officer upon 
mention of a "robbery." 
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Next, appellant claimed that his appellate counsel was 

ineffective. To state a claim of ineffective assistance of appellate counsel, 

a petitioner must demonstrate that counsel's performance was deficient in 

that it fell below an objective standard of reasonableness, and resulting 

prejudice such that the omitted issue would have a reasonable probability 

of success on appea1. 7  Appellate counsel is not required to raise every non-

frivolous issue on appea1. 8  This court has held that appellate counsel will 

be most effective when every conceivable issue is not raised on appea1. 9  

First, appellant claimed that his appellate counsel was 

ineffective for failing to argue that the district court abused its discretion 

in denying his motion for a new trial. Appellant failed to demonstrate 

that he was prejudiced. Appellant failed to indicate what arguments 

should have been made, and thus, appellant failed to demonstrate that 

this issue had any reasonable probability of success on appeal. Therefore, 

we conclude that the district court did not err in denying this claim. 

Second, appellant claimed that his appellate counsel should 

have filed a reply brief setting forth more argument on the issue of 

whether the State had violated his due process rights by allowing 

appellant to testify under a false name. Appellant claimed that the State 

knew his true name at the time of trial. Appellant failed to demonstrate 

that his trial counsel's performance was deficient or that he was 

prejudiced. Appellant's claim that the State knew that appellant was 

7Kirksey. v.. State,  112 Nev. 980, 998, 923 P.2d 1102, 1114 (1996) 
(citing to Strickland v. Washington,  466 U.S. 668 (1984)). 

8Jones v. Barnes,  463 U.S. 745, 751 (1983). 

9Ford v. State,  105 Nev. 850, 853, 784 13 .2d 951, 953 (1989). 
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testifying under a false name is only speculation, and he failed to 

demonstrate that the State actually knew appellant was committing 

perjury during the trial. Appellant further failed to demonstrate that any 

further arguments on this issue would have changed the outcome of the 

appeal. Therefore, we conclude that the district court did not err in 

denying this claim. 

Third, appellant claimed that his appellate counsel was 

ineffective for failing to argue on appeal that Robert James Day's 

convictions were used during the second sentencing proceeding and that 

the judgment of conviction set forth that he was adjudicated a habitual 

criminal pursuant to NRS 207.010 for the crime of burglary while in 

possession of a deadly weapon when the State only provided notice that 

they were seeking adjudication under NRS 207.012. 

Appellant failed to demonstrate that he was prejudiced. 

Appellant failed to demonstrate that Robert James Day's prior convictions 

were used or relied upon by the district court in the second sentencing 

proceeding. Further, the record demonstrates that appellant was provided 

notice that the State was seeking adjudication as a habitual felon under 

NRS 207.012. It appears from this court's review of the record on appeal 

that the amended judgment of conviction contains a clerical error when it 

sets forth that appellant was sentenced as a habitual criminal pursuant to 

NRS 207.010 on the count of burglary while in possession of a deadly 

weapon. Because the felonies of both robbery with the use of a deadly 

weapon and burglary while in possession of a deadly weapon qualify for 

habitual felon treatment under NRS 207.012 and because the State 

provided notice that this was the statute under which they were seeking 

habitual felon adjudication, it appears that reference to NRS 207.010 in 
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J. 

relation to the burglary count is a clerical error. 10  In order to curtail any 

further confusion in this regard, we remand this matter to the district 

court for the limited purpose of correcting the judgment of conviction to 

read that appellant was adjudicated a habitual felon under NRS 207.012 

for both the robbery and burglary counts. 

Having reviewed the record on appeal and for the reasons set 

forth above, we conclude that appellant is not entitled to relief and that 

briefing and oral argument are unwarranted." Accordingly, we 

ORDER the judgment of the district court AFFIRMED and 

REMAND this matter to the district court for the limited purpose of 

correcting the judgment of conviction as instructed. 

J. 
Hardesty 

loSee NRS 207.012(2). 

"See Luckett v. Warden,  91 Nev. 681, 682, 541 P.2d 910, 911 (1975). 
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cc: 	Hon. Jennifer Togliatti, District Judge 
Gregory Scott Hermanski 
Attorney General George Chanos/Carson City 
Clark County District Attorney David J. Roger 
Clark County Clerk 
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• 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI AMA ROBERT 

JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

Supreme Court No. 47011 

District Court Case No. C167783 

REMI'TTITUR 

TO: Shirley Parraguirre, Clark County Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 

Receipt for Remittitur. 

DATE: August 8, 2006 

Janette M. Bloom, Clerk of Court 

Chief 1puty Clerk 

cc: Hon. Jennifer Togliatti, District Judge 

Attorney General George Chanos/Carson City 

Clark County District Attorney David J. Roger 

Gregory Scott Hermanski 

RECEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

REMITTITUR issued in the above-entitled cause, on AUG 1 0 2006 

 

 

BRAND! J. WENDEL 

Ek2Pbounty Clerk 
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GREGORY SCOTT HERMANSKI, aka 
Robert James Day #69140 
P.O. BOx 650 
Indian Springs, NV. 89018 
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CLARK COUNTY, NEVADA 

8 THE STATE OF NEVADA, 

9 

10 

Plaintiff, 
Case No. C167783 

Dept. No.  

GREGORY SCOTT HERMANSKI, aka 
Robert James Day, 
#1679345 

Defendant. 

) 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

DEPENDANT'S MOTION TO STAY PROCEEDINGS 
AND MOTION FOR APPOINTMENT OF COUNSEL 

NOW COMES, the Defendant, GREGORY SCOTT HERMANSKI, aka ROBERT JAMES 

DAY, and respectfully submits the foregoing Motion to Stay Proceedings and 

Motion for Appointment of Counsel. Which said motion is based upon the 

21 foregoing Memorandum of Points and Authorities and all paper, pleadings and 

22 documents on file herein. 

23 	DATED: this  7 	day of ARECt  2006. 
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• 	• 
MEMORANDUM OF POINTS AND AUTHORITIES 

(Statement of the case) 

On July 13, 2005, defendant filed a proper person post-conviction 

petition for a writ of habeas corpus.in  this Honorable Court. The State 

opposed the petition. Pursuant to MRS 34.750 and 34.770, this court declined 

to appoint counsel to represent defendant or to conduct an evidentiary 

bearing. On March 13, 2006, this court denied defendant's petition and 

defendant appealrd to the Supreme Court of Nevada in Supreme Court no. 47011. 

On JUly 13, 2006, the Supreme Court entered "Order of Affirmance and 

Limited Remand to Correct Judgment of Conviction". (See Order, attached as 

defendant's Exhibit "A"). 

In it's Order the Supreme Court determined that: 

"Because the felonies of robbery with the use of a 
deadly weapon and burglary while in possession of 
a deadly weapon qualify for habitual felon treatment 
under MRS 207.012 and 'because the State provided 
notice that this was the statute under which they 
were seeking habitual felon adjudication', it appears 
that reference to MRS 207.010 in relation to the 
burglary count is a clerical error". (See, Attached Order at 

pages 6 and 7). (emphasis added). 

The Supreme Court further determined that: 

"In order to curtail any further confusion in this 
regard, we remand this matter to the district court 
for the limited purpose of correcting the judgment 
of conviction to read that appellant was adjudicated 
a habitual felon under MRS 207.012 for both the 
robbery and burglary counts". (See attached Order , exhibit "A", 

at page 7). 

However, defendant asserts, and the record will show, that said "Notice" 

is defective. While said "Notice" cites to NRS 207.012 (governing habitual 

felon proceedings) said Notice also makes reference to "Habitual Criminal" 

on at least five (5) seperate occasions. Indeed the State specifically 

40 
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/ dvised the court: 

...the State Of Nevada will ask the court to 
sentence the defendant as an "Habitual Criminal" (See, "Notice 

f Intent to Seek Punishment as a Eabitual Criminal", Exhibit "B", pages 2-3). 

Defendant further asserts that because the Supreme Court based it's 

ecision to remand the case upon it's determination that the State provided 

otice that it was seeking habitual felon adjudication, defendant objects 

to any such amendment/correction of the judgment of conviction on ground that 

the State's "Notice" is vague and ambiguous and, as such, does not satisfy 

the "Notice Requirement" of the 5th amendment and is in violation of defend- 

nt's right to due process under the 5th amendment of the United States 

onstitution. 

Defendant further asserts that due to the confusion created by the 

State's "Notice", defendant's ability to proceed in this case was severely 

impaired. 

Thus, defendant asks that this Honorable Court be mindful of the fact 

that defendant is a layman with limited knowledge of the law, and that,theo 

ourt construe this motion liberally and not hold defendant to the profession-

horn of an attorney. 

Defendant further asks this Honorable Court that due to the complex 

constitutional questions presented herein, and in the interests of justice, 

that this Honorable Court enter an order to stay these proceedings and to 

appoint counsel to examine the matter and properly present it to this court. 

WHEREFORE, defendant prays this Honorable Court, in the interests of 

justice, will grant this motion to stay these proceedings and appoint counsel. 
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Eated this  7  day of August, 2006. 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing 
"DEFENDANT'S MOTION TO STAY PROCEEDINGS AND MOTION FOR APPOINTMENT OF 
COUNSEL" was sent via US Mail to: 

David Roger, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89155-2212 

dated this  8  day of am, 2006. 
August 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/KJA 
ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

No. 47011 FILED 
JUL 1 3 2006 

ORDER OF AFFIRMANCE AND LIMITED REMAND TO CORRECT 

JUDGMENT OF CONVICTION 

This is a proper person appeal from an order of the district 

court denying a post-conviction petition for a writ of habeas corpus. 

Eighth Judicial District Court, Clark County; Jennifer Togliatti, Judge. 

Appellant was prosecuted, sentenced, and convicted under the 

name Robert James Day. However, appellant's real name is Gregory Scott 

Hernaanski. On March 15, 2001, a jury convicted appellant of robbery 

with the use of a deadly weapon and burglary while in possession of a 

deadly weapon. The district court entered a judgment of conviction on 

May 18, 2001. Based on the prior convictions of the true Robert James 

Day, the district court adjudicated appellant a habitual criminal and 

sentenced him to a maximum of 300 months and a minimum of 120 

months in the Nevada State Prison. 

On June 8, 2001, appellant filed a timely notice of appeal, and 

on November 15, 2001, this court affirmed the judgment of conviction in 
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part and remanded in part. Although we affirmed the conviction, we 

remanded for corrections to the sentence and judgment of conviction.' 

Subsequent to our order of remand, it was discovered that 

appellant was not Robert James Day, but rather Gregory Scott 

Hermanski. The district court vacated appellant's sentence and conducted 

another sentencing hearing. On December 26, 2002, the State filed a 

notice of intent to seek punishment of appellant as a habitual felon 

pursuant to NRS 207.012, based on appellant's prior convictions. On April 

30, 2003, the district court adjudicated appellant a habitual felon and 

sentenced him to serve two concurrent life sentences in the Nevada State 

Prison without the possibility of parole. The amended judgment of 

conviction was entered on May 16, 2003. This court affirmed the amended 

judgment of conviction on appea1. 2  The remittitur issued on July 27, 2004. 

On July 13, 2005, appellant filed a proper person post-

conviction petition for a writ of habeas corpus in the district court. The 

State opposed the petition. Pursuant to NRS 34.750 and 34.770, the 

district court declined to appoint counsel to represent appellant or to 

conduct an evidentiary hearing. On March 3, 2006, the district court 

denied appellant's petition. This appeal followed. 

In his petition, appellant claimed that he received ineffective 

assistance of counsel. To state a claim of ineffective assistance of counsel 

sufficient to invalidate a judgment of conviction, a petitioner must 

'Day v. State,  Docket No. 38028 (Order of Affirmance in Part and 
Remand in Part, November 15, 2001)_ 

2Hermanski v. State,  Docket No. 41405 (Order of Affirmance, July 1, 
2004). 
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demonstrate that counsel's performance was deficient in that it fell below 

an objective standard of reasonableness, and prejudice such that there is a 

reasonable probability of a different outcome in the proceedings. 3  The 

court need not address both components of the inquiry if the petitioner 

makes an insufficient showing on either one. 4  

First, appellant claimed that his trial counsel was ineffective 

for failing to advise the district court during the trial that his name was 

really Gregory Scott Hermanski and advising him to admit to the prior 

convictions. Appellant claimed that his trial counsel knew or should have 

known his true name and that the jury's decision was based upon 

appellant's perjured testimony that Robert James Day's convictions were 

his. Appellant claimed that if his true name had been known that he 

would never have testified at trial. 

Appellant failed to demonstrate that his trial counsel's 

performance was deficient or that he was prejudiced. Appellant failed to 

demonstrate that his trial counsel knew or should have known that his 

name was Gregory Scott Hermanski. Appellant was aware at all times of 

his true name and his failure to reveal his true name to the district court 

can only be imputed to him. Appellant cannot be heard to complain that 

the jury convicted him under a false identity that he assumed. 5  Further, 

appellant failed to demonstrate that there was a reasonable probability of 

3Strickland v. Washington, 466 U.S. 668 (1984); Warden v. Lyons, 
100 Nev. 430, 683 P.2d 504 (1984). 

4Strickland, 466 U.S. at 697. 

5See Rhyne v. State, 118 Nev. 1, 9, 38 P.3d 163, 168 (2002) 
(recognizing that a defendant who invited the error would be estopped 
from raising the error as a claim on appeal). 
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different outcome if he had not testified at trial—appellant was 

positively identified by the victim of the robbery and found to be in 

possession of an amount of money similar to that taken during the robbery 

a short time after the robbery. 6  Therefore, we conclude that the district 

court did not err in denying this claim. 

Second, appellant claimed that his counsel at resentencing 

was ineffective for failing to challenge the validity of the prior convictions 

used to adjudicate him a habitual felon and failing to argue for a sentence 

lesser than life without the possibility of parole. Appellant claimed that 

counsel should have presented as mitigating evidence the fact that he has 

a mental illness, he was fifty-one years old, and he was terminally ill with 

hepatitis C and in need of a liver transplant. 

Appellant failed to demonstrate that his counsel's performance 

was deficient or that he was prejudiced. Appellant failed to demonstrate 

that any of the prior convictions were invalid, and thus, he failed to 

demonstrate than any challenge to the prior convictions would have been 

successful. Appellant failed to demonstrate that any potential arguments 

that counsel could have made would have had a reasonable probability of 

a different sentencing outcome. The presentence investigation report sets 

forth appellant's date of birth and indicates that appellant's "lengthy 

history of psychiatric difficulties" was a mitigating factor. Therefore, we 

conclude that the district court did not err in denying this claim. 

6The victim testified that approximately $1000 was taken. 
Appellant was found in possession of approximately $1000 in the area of 
the crime shortly after the crime had occurred. When appellant was 
initially stopped by a police officer, he fled from the police officer upon 
mention of a "robbery." 
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Next, appellant claimed that his appellate counsel was 

ineffective. To state a claim of ineffective assistance of appellate counsel, 

a petitioner must demonstrate that counsel's performance was deficient in 

that it fell below an objective standard of reasonableness, and resulting 

prejudice such that the omitted issue would have a reasonable probability 

of success on appea1. 7  Appellate counsel is not required to raise every non-

frivolous issue on appea1. 8  This court has held that appellate counsel will 

be most effective when every conceivable issue is not raised on appea1. 9  

First, appellant claimed that his appellate counsel was 

ineffective for failing to argue that the district court abused its discretion 

in denying his motion for a new trial. Appellant failed to demonstrate 

that he was prejudiced. Appellant failed to indicate what arguments 

should have been made, and thus, appellant failed to demonstrate that 

this issue had any reasonable probability of success on appeal. Therefore, 

we conclude that the district court did not err in denying this claim. 

Second, appellant claimed that his appellate counsel should 

have filed a reply brief setting forth more argument on the issue of 

whether the State had violated his due process rights by allowing 

appellant to testify under a false name. Appellant claimed that the State 

knew his true name at the time of trial. Appellant failed to demonstrate 

that his trial counsel's performance was deficient or that he was 

prejudiced. Appellant's claim that the State knew that appellant was 

7Kirksey v. State, 112 Nev. 980, 998, 923 P.2d 1102, 1114 (1996) 
(citing to Strickland v. Washington, 466 U.S. 668 (1984)). 

8Jones v. Barnes, 463 U.S. 745, 751 (1983). 

9Ford v. State, 105 Nev. 850, 853, 784 P.2d 951, 953 (1989). 
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testifying -  under a false name is only speculation, and he failed to 

demonstrate that the State actually knew appellant was committing 

perjury during the trial. Appellant further failed to demonstrate that any 

further arguments on this issue would have changed the outcome of the 

appeal. Therefore, we conclude that the district court did not err in 

denying this claim 

Third, appellant claimed that his appellate counsel was 

ineffective for failing to argue on appeal that Robert James Day's 

convictions were used during the second sentencing proceeding and that 

the judgment of conviction set forth that he was adjudicated a habitual 

criminal pursuant to NRS 207.010 for the crime of burglary while in 

possession of a deadly weapon when the State only provided notice that 

they were seeking adjudication under NRS 207.012. 

Appellant failed to demonstrate that he was prejudiced. 

Appellant failed to demonstrate that Robert James Day's prior convictions 

were used or relied upon by the district court in the second sentencing 

proceeding. Further, the record demonstrates that appellant was provided 

notice that the State was seeking adjudication as a habitual felon under 

NRS 207.012. It appears from this court's review of the record on appeal 

that the amended judgment of conviction contains a clerical error when it 

sets forth that appellant was sentenced as a habitual criminal pursuant to 

NRS 207.010 on the count of burglary while in possession of a deadly 

weapon. Because the felonies of both robbery with the use of a deadly 

weapon and burglary while in possession of a deadly weapon qualify for 

habitual felon treatment under NRS 207.012 and because the State 

provided notice that this was the statute under which they were seeking 

habitual felon adjudication, it appears that reference to NRS 207.010 in 
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J. 

J. 

relation to the burglary count is a clerical error. 1 ° In order to curtail any 

further confusion in this regard, we remand this matter to the district 

court for the limited purpose of correcting the judgment of conviction to 

read that appellant was adjudicated a habitual felon under NRS 207.012 

for both the robbery and burglary counts. 

Having reviewed the record on appeal and for the reasons set 

forth above, we conclude that appellant is not entitled to relief and that 

briefing and oral argument are unwarranted. 11  Accordingly, we 

ORDER the judgment of the district court AFFIRMED and 

REMAND this matter to the district court for the limited purpose of 

correcting the judgment of conviction as instructed. 

J. 
Hardesty 

10See NRS 207.012(2). 

"See Luckett v. Warden, 91 Nev. 681, 682, 541 P.2d 910, 911 (1975). 
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• 
NOTC 
STEWART L. BELL 
Clark County District Attorney 
Nevada Bar ht000477 
SCOTT S. MITCHELL 
Chief Deputy  District Attorne y  

4 Nevada Bar #000346 
200 South Third Street 

$ Las Vegas, Nevada 89155-2211 
(702) 455-4711 

6 Attorney for Plaintiff 

2 

3 

FILED 

DEC 26 3 34 Pit '01 
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CL'ERK 
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a 
. 9 - 11 THE STATE OF NEVADA, 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

) 

10 
	

Plaintiff} 	
Case No. 	C167783 

11 II 	-vs- 	
Dept. No. 	IV 

12 11 GREGORY SCOTT HERMANSIU, aka 
Robert James Day, 

13 II #1679345 

14 
	

Defendant 

15 

16 

17 

NOTICE OF INTENT TO SEEK PUNISHMENT AS 
A HABITUAL CRIMINAL 

TO: GREGORY SCOTT HERMANSKI, aka Robert James Da y, Defendant ;  and 

24 _
(Felony — NRS 205.060, 193.165): in the above-entitled action_ 

1  15 	That since the Defendant has been found guilty of ROBBERY WITH USE OF A 
146 
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• 
NOTC 
STEWART L. BELL 
Clark County District Attorney 
Nevada Bar #000477 
scan' S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 
200 South Third Street 

5 Las Vegas, Nevada 89155-2211 
(702) 455-4711 

6 Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

-THE STATE OF NEVADAT - 

Plaintiff; 
Case No. 	C167783 

-VS- 	
Dept. No. 	IV 

GREGORY SCOTT HERMANS1U, aka 
Robert James Day, 
#1679345 

Defendant. 

NOTICE OF INTENT TO SEEK PUNISHMENT AS 
A HABITUAL CRIMINAL' 

TO: GREGORY SCOTT HERMANSKI, aka Robert James Day, Defendant; and 

TO: SHARON DICKINSON, Deputy Public Defender, Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that pursuant to NRS 

207.012, the STATE OF NEVADA will seek punishment of Defendant GREGORY SCOTT 

HERMANSKIi. Robert James Daft" as anhabitüaicrjrninI said Defendant has been 

found guilty of ROBBERY WITH USE OF A DEADLY WEAPON (Felony — NRS 

200.380, 193.165) and BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

(Felony —NRS 205.060, 193.165): in the above-entitled action. 

That since the Defendant has been found guilty of ROBBERY.  WITH USE OF A 

DEADLY WEAPON and BURGLARY WHILE IN POSSESSION OF A DEADLY 

WEAPON, the STATE OF NEVADA will ask the court to sentence the Defendant as an 

?rL Z b S Lt 
	PAwPDOCSNNOTICE100000697101-doc 
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• 	• 
Habitual Criminal based upon the following felony convictions, to-wit: 

	

2 	1. That in 1969, the Defendant was convicted in the State of Florida, for the crime of 

3 Attempt Larceny of Auto, in Case No. 69C-565. 

	

4 	2. That in 1971, the Defendant was convicted in the State of Florida, for the crime of 

	

5 	Larceny of Motor Vehicle, in Case No. 71-3390. 

	

6 	3. That in 1971, the Defendant was convicted in the State of Florida, for the crime of 

	

7 	Breaking and Entering, in Case No. 71-3828. 

	

8 	4. That in 1972, the Defendant was convicted in the State of Florida, for the crime of 

	

9 	Burglary, in Case No. 71-3110. 

	

10 	5. That in 1977, the Defendant was convicted in the State of Florida, for the crime of 

	

11 	Buying or Receiving Stolen Property, in Case No, 74-7116. 

	

12 	6. That in 1978, the Defendant was convicted in the State of Florida, for Probation 

	

13 	Violation, Driving Under the Influence, Federal District Court, in Case No. 766-192. 

	

14 	7. That in 1981, the Defendant was convicted in the State of Florida, for the crimes of 

15 Possession of Cocaine and Carrying Concealed Firearm, in Case No. 79-2816CF. 

	

16 	8. That in 1954, the Defendant was convicted in the State of Florida, for the crime of 

17 Bank Robbery, in Case No. 81-6119-CR-IAG. 

	

18 	9. That in 1986, the Defendant was convicted in the State of Florida, for the crime of 

19 Aggravated Assault, in Case No, 85-784CF. 

	

20 	10. That in 1987, the Defendant was convicted in the State of Florida, for the crimes 

21 of Counts I and II, Bank Robbery with Use of a Firearm in thc Commission of a Robbery, 

22 and Counts III and IV, Bank Robbery With Use of a Firearm in the commission of a 

	

23 	Robbery, U.S. District Court, Southern District of Florida, in Case No. 85-662-CR-KING. 

	

24 	1/1 

25 	ii/ 

	

26 	II/ 

27 1// 

28 
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8 

• 
11. That in 1998, the Defendant was convicted in the State of Florida, for the crime 

2 II  of Armed Burglary and Armed Robbery, in Case No. 94-24164C. 

3 

4 

5 

6 BY 

7 Chief Deputy District Attorney 
Nevada Bar #000346 

10 

11 

12 

13 1 

	

CE17_11111CAML3UACILMILE TR._._h_ls,__SWAISSIO 

December, 2002. 
PUNISHMENT AS A HABITUAL CRIMINAL is hereby aclatowiedged this ,;(e‘  day of I hereby certify that service of the State's NOTICE OF INTENT TO SEEK 

14 

15 
	 DIANE DICKSON, Deputy Public Defender 

ATTORNEY FOR DEFENDANT- 

16 	 455-5112 
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E-FILE LrrE 	ELECTRONICALLY FILED 

ORIGINAL 
	 08122/2006 07:10:52 AM 

1 OPPS 
DAVID ROGER 

2 Clark County District Attorney 
Nevada Bar #002781 

3 H. LEON SIMON 
Deputy District Attorney 

4 Nevada Bar #000411 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 

7 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C167783 

DEPT NO: DC 

GREGORY SCOTT HERMANSKI, 
a/k/a Robert James Day, 
#1679345 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO STAY PROCEEDINGS AND 

MOTION FOR APPOINTMENT OF COUNSEL 

DATE OF HEARING: 8-23-06 
TIME OF HEARING: 9:00 A.M. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

H. LEON SIMON, Deputy District Attorney, and hereby submits the attached Points and 

Authorities in Opposition to Defendant's Motion To Stay Proceedings And Motion For 

Appointment Of Counsel, 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

bearing, if deemed necessary by this Honorable Court. 

/ / / 

/ / / 
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POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On December 7, 2000, an Information was filed charging Gregory Scott Hermanski I , 

hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

Information to include the additional count charging Defendant as a Habitual Criminal (NRS 

207.010). On March 13, 2001, Defendant's trial before a jury commenced. On March 15, 

2001, the jury returned a verdict of guilty as to both counts. Defendant was sentenced on 

May 9, 2001, to the following: as to both counts Defendant was sentenced as a habitual 

criminal to a minimum of one hundred twenty (120) months and a maximum of three 

hundred (300) months incarceration with 382 days credit for time served. A Judgment of 

Conviction was filed on May 18, 2001. 

Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

specifically indicate that Defendant's adjudication as a habitual criminal was pursuant to 

NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

for one offense. 

Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering that 

the district court vacated Defendant's sentence and conducted another sentencing hearing. 

26 
During the pendency of this case Defendant had gone by the atlas "Robert James Day." After Defendant's first appeal 

27  II to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 

28 
.. Scott Hennanski. 
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In response the State also filed a notice of intent to seek punishment of Defendant as a 

2 	habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, this 

3 	Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced him 

4 	to two concurrent life sentences without the possibility of parole with no credit for time 

5 served. An Amended Judgment of Conviction was filed on May 16, 2003. 

6 	Defendant filed a timely appeal from the Amended Judgment of Conviction, ease No. 

7 	41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

8 	affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

9 	Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on July 18, 

10 	2005. The State's Opposition was filed on September 20, 2005. Defendant filed a Motion 

11 	for Prisoner Transport on October 5, 2005. The State's response was filed on October 24, 

12 2005. On October 24, 2005, the Court heard argument and denied Defendant's Motion for 

13 	Prisoner Transport. The Court also ordered a supplemental response from the State 

14 	regarding Defendant's Ground 3 of his Petition which alleges ineffective assistance of 

15 	counsel at his re-sentencing under his true/birth name. The State filed its Supplemental 

16 	Response on December 8, 2005. On February 3, 2006, the court denied Defendant's Petition 

17 	for Writ of Habeas Corpus (Post-Conviction). A Findings of Fact, Conclusions of Law and 

18 Order was filed on March 3, 2006. A Notice of Entry of Decision and Order was filed on 

19 	March 6, 2006. 

20 	On Marcy 17, 2006, Defendant filed a Motion for Rehearing. The State filed its 

21 	Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was denied. 

22 	Defendant filed a Notice with the Nevada Supreme Court appealing the District 

23 	Court's denial of his Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, 

24 the Nevada Supreme Court filed an Order of Affirmance and Limited Remand to Correct 

25 	Judgment of Conviction (case No. 47011). The Supreme Court remanded Defendant's case 

26 	to the District Court for the sole purpose of amending the Judgment of Conviction to read 

27 	that Defendant was adjudicated a habitual offender pursuant to NRS 207.012 for both the 

28 	robbery and burglary counts. Remittitur was issued on or about July 18, 2006. 
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1 	Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

2 	was filed on July 28, 2006. 

3 	Defendant filed his instant motion on August 11, 2006. The State's Opposition is as 

4 	follows. 

5 	 ARGUMENT  

6 DEFENDANT IS NOT ENTITLED TO APPOINTMENT OF AN ATTORNEY AND 

7 A STAY IN PROCEEDINGS IS UNWARRANTED 

8 	In Coleman v. Thompson, 501 U.S. 722 (1991), the United States Supreme Court 

9 	ruled that the Sixth Amendment provides no right to counsel in post-conviction proceedings. 

10 In McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme Court 

11 	similarly observed that "[t]he Nevada Constitution...does not guarantee a right to counsel in 

12 	post-conviction proceedings, as we interpret the Nevada Constitution's right to counsel 

13 	provision as being coextensive with the Sixth Amendment to the United States 

14 	Constitution." 

15 	NRS 34.750 provides, in pertinent part: 
"[a] petition may allege that the Defendant is unable to 

16 

	

	 pay the costs of the proceedings or employ counsel. If the court 
is satisfied that the allegation of indigeney is true and the petition 

17 

	

	 is not dismissed summarily, the court may appoint counsel at the 
time the court orders the filing of an answer and a return. In 

18 	 making its determination, the court may consider whether: 
a) The issues are difficult; 

19 	 ) The Defendant is unable to comprehend the 
proceedings; or 

20 	 (c) Counsel is necessary to proceed with 

1 	
discovery." (emphasis added). 

2 

22 	Under NRS 34,750, it is clear that the court has discretion in determining whether to 

23 	appoint counsel. McKague specifically held that with the exception of NRS 34.820(1)(a) 

24 	[entitling appointed counsel when petition is under a sentence of death], one does not have 

25 	"[a]ny constitutional or statutory right to counsel at all" in post-conviction proceedings. Id. 

26 	at 164, 

27 	The Nevada Supreme Court has observed that a defendant "must show that the 

28 	requested review is not frivolous before he may have an attorney appointed." Peterson v.  
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Warden, Nevada State Prison,  87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS 

2 	177.345(2)). Defendant has failed to make this requisite showing, therefore, his request for 

3 	appointment of counsel should be denied. 

4 	Further, a stay in the court's issuance of a Second Amended Judgment of Conviction 

5 	as per the Order of the Nevada Supreme Court in case No. 47011 is unwarranted. Defendant 

6 	contends that the State's Notice of Intent to Seek Punishment as a Habitual Criminal as filed 

7 	on December 26, 2002, was defective and therefore failed to satisfy the notice requirement. 

8 	Defendant fails to note, however, that the Notice of December 26, 2002, properly and 

9 	adequately reflected the State's request for the Habitual Criminal adjudication of Defendant 

10 	pursuant to NRS 207.012 and that the State provided the requisite number of certified copies 

11 	of Defendant's previous judgments of conviction to satisfy NRS 207.012 regardless of 

12 	whether the State called such adjudication "habitual criminal" or "habitual felon." Further, 

13 	the State only sought Defendant's adjudication as a habitual offender under NRS 207.010 

14 	when it still believed that Defendant's name (and accompanying prior criminal history) was 

15 that of Robert James Day. As soon as it was discovered that Defendant's birth name was 

16 	Gregory Scott Hermanski the State filed a new Notice (that of December 26, 2002 — 

17 	Defendant's Exhibit B) reflecting its intent to seek Defendant's adjudication as a habitual 

18 	offender pursuant to NRS 207.012. As such, Defendant's argument is wholly without merit. 

19 	Finally, Defendant's request for a stay is moot as this court, as per the Nevada 

20 Supreme Court's Order of July 13, 2006, filed a Second Amended Judgment of Conviction 

21 	on July 28, 2006. 

22 

23 	/// 

24 	/// 

25 	/ 

26 	/ / 

27 	11/ 

28 	11/ 
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CONCLUSION  

Based on the aforementioned arguments, the State respectfully requests that this court 

DENY Defendant's Motion for Appointment of Counsel and for a Stay in the Proceedings. 

DATED this  22'd  day of August, 2006. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ Craig L. Hendricks 
LEON SIMON 

Deputy District Attorney 
Nevada Bar #000411 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 22' day of 

August, 2006, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSKI, aka 
ROBERT JAMES DAY #69140 
P.O. BOX 650 
INDIAN SPRINGS, NEVADA 89018 

BY  /s/ J. Robertson  

Secretary for the District Attorney's Office 

SO/HLS/jr 

.; 

CiTt4am FilesNeevia.ConMocumant Convemetemp1124274-174894-DOC 
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DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
TRACEY J. BRIERLY 
Deputy District Attorney 

Nevada Bar #006237 
200 Lewis Avenue 

5 Las Vegas, NV 89155-2212 
(702) 671-2500 

6 	Attorney for Plaintiff 

7 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 

GEGORY SCOTT HERTVIANSKI, aka 
Robert James Day, 
#1679345 

Defendant. 

Case No, 	C167783 
Dept No. 	IX 

ORDER DENYING DEFENDANTS MOTIO TO STAY PROCEEDINGS AND MOTION 
FOR APPOINTMENT OF COUNSEL 

DATE OF HEARING: 8/23/06 
TIME OF HEARING: 9:00 AIM, 

THIS MATTER having come on for hearing before the above entitled Court on the 

23rd day of August, 2006, the Defendant not being present, Dianne Dickson, Deputy Public 

Defender, the Plaintiff being represented by DAVID ROGER, District Attorney, through 

TRACEY J. BRIERLY, Deputy District Attorney, and the Court having heard the arguments 

of counsel and good cause appearing therefor, 

111 
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uty District Attorney 
Nevada Bar #006237 

• 	 • 	• 
IT IS HEREBY ORDERED that the Defendant's Motion to Stay Proceedings and 

2 	Motion for Appointment of Counsel, shall be, and it is denied. 

3 	DATED this  6Z5day of August, 2006. 

DAVID ROGER 
DISTRICT ATTORNEY 
Ne ada Bar #002781 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI AJKJA ROBERT 
JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent.  

FILED Supreme Court No. 47963 

Zfih NOV -2 P 2:31 
District Court Case No. C167783 

CLERK'S CERTIFICATE 

STATE OF NEVADA, ss. 

I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of 
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this 
matter. 

JUDGMENT  

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "ORDER this appeal DISMISSED." 

Judgment, as quoted above, entered this 3rd day of October, 2006. 

IN WITNESS WHEREOF, I have subscribed my name and affixed 
the seal of the Supreme Court at my Office in Carson City, 

Nevada, this 31st day of October, 2006. 

Janette M. Bloom, Supreme Court Clerk 

By: 	  
Chief Duty Clerk 

	

RECEIVED 	
JUDGMENT ENTERED 

	

Nnv 0 2 7006 	 NOV 0 3 2006 

COUNTY CLERK 	 CE-01 
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TN THE SUPREME COURT OF THE STATE OF NEVADA 

- GREGORY SCOTT HERMANSKI AiK/A 
ROBERT JAMES DAY, 
Appellant, 

VS. 

THE STATE OF NEVADA, 
Respondent. 

No. 47963 

FILED 
OCT 0 3 2006 
JANEITE M. BLOOM 

CLERKS3F,SUPREME CC2L1RT 

_ 

 

BY 

  

ORDER DISMISSING APPEAL DEPUTY CLERK 

This is a proper person appeal from an order of the district 

court denying a second amended judgment of conviction and an order 

denying a motion for stay and appointment of counsel. Eighth Judicial 

District Court, Clark County; Jennifer Togliatti, Judge, 

Appellant was prosecuted, sentenced, and convicted under the 

name Robert James Day. However, appellant's real name is Gregory Scott 

Hermanski. On March 15, 2001, a jury convicted appellant of robbery 

with the use of a deadly weapon and burglary while in possession of a 

deadly weapon. The district court entered a judgment of conviction on 

May 18, 2001. Based on the prior convictions of the true Robert James 

Day, the district court adjudicated appellant a habitual criminal and 

sentenced him to a maximum of 300 months and a minimum of 120 

rn 
	months in the Nevada State Prison. 

rn 	 On June 8, 2001, appellant filed a timely notice of appeal, and 
rn 	on November 15, 2001, this court affirmed the judgment of conviction in 

SUPREME COURT 

Of 

NEVADA 

(o) 154.71. capt. 
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2 

• 

part and remanded in part. Although we affirmed the conviction, we 

remanded for corrections to the sentence and judgment of conviction. 1  

Subsequent to our order of remand, it was discovered that 

appellant was not Robert James Day, but rather Gregory Scott 

Hermanski. The district court vacated appellant's sentence and conducted 

another sentencing hearing. On December 26, 2002, the State filed a 

notice of intent to seek punishment of appellant as a habitual felon 

pursuant to NRS 207.012, based on appellant's prior convictions. On April 

30, 2003, the district court adjudicated appellant a habitual felon and 

sentenced him to serve two concurrent life sentences in the Nevada State 

Prison without the possibility of parole. The amended judgment of 

conviction was entered on May 16, 2003. This court affirmed the amended 

judgment of conviction on appea1. 2  The remittitur issued on July 27, 2004. 

Appellant next pursued a post-conviction petition for a writ of 

habeas corpus challenging the validity of his judgment of conviction and 

sentence. The district court denied the petition. On appeal, this court 

affirmed the decision of the district court to deny the petition, but 

remanded the matter for the limited purpose of correcting a clerical error 

in the judgment of conviction—the amended judgment of conviction 

Way v. State, Docket No. 38028 (Order of Affirmance in Part and 
Remand in Part, November 15, 2001). 

2Hermanski v. State, Docket No. 41405 (Order of Affirmance, July 1, 
2004). 

SUPREME COURT 
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mistakenly stated that appellant was adjudicated a habitual criminal 

pursuant to NRS 207.010 for the burglary count, when in fact a review of 

the record revealed that he was adjudicated a habitual felon pursuant to 

NRS 207.012. 3  On July 27, 2006, the district court entered a second 

amended judgment of conviction correcting the clerical error in the 

judgment of conviction. 

Appellant has filed the instant appeal from the second 

amended judgment of conviction and from a subsequent order of the 

district court denying a motion for stay and appointment of counsel. This 

court's review of this appeal reveals defects. First, there is no basis for an 

appeal from the second amended judgment of conviction because the 

district court fully complied with this court's order; the district court only 

corrected the clerical error identified by this court in the post-conviction 

appeal proceedings. 4  

Further, this appeal contains a jurisdictional defect. The right 

to appeal is statutory; where no statute or court rule provides for an 

3llerrnanski v. State, Docket Na. 47011 (Order of Affirmance and 
Limited Remand to Correct Judgment of Conviction, July 13, 2006). 

4The issue of whether there was a clerical error was decided in the 
post-conviction appeal. The doctrine of the law of the case prevents 
revisitation of this issue. See Hall v. State, 91 Nev. 314, 535 P.24:I 797 
(1975). 

SUPREME COLPFR 

OF 

NEVADA 	

3 
40) I947A 4420. 

1111110161111 

812 



• 

appeal, no right to appeal exists. 5  No statute or court rule provides for an 

appeal from an order of the district court denying a motion for stay and 

appointment of counsel. Accordingly, we 

ORDER this appeal DISMISSED. 

Gibbons 

	 , 
Maupin 

f--De>LA-cilgtgP  
Douglas 

, 	J. 

cc: 	Hon. Jennifer Togliatti, District Judge 
Gregory Scott Herrnanski 
Attorney General George Chanos/Carson City 
Clark County District Attorney David J. Roger 
Clark County Clerk 

5Castillo v. State,  106 Nev. 349, 792 P.2d. 1133 (1990). 

SUPREME COURT 

OF 

NEVADA 	

4 
(0) 1947A SnOt. 

J. 

J. 

813 



IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/KJA ROBERT 
JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent, 

Supreme Court No. 47963 

District Court Case NO. C167783 

REMITTITUR 

TO: Shirley Parraguirre, Clark County Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 
Receipt for Remittitur. 

DATE: October 31, 2006 

Janette M. Bloom, Clerk of Court 

By: k‘r  
Chief Deputy Clerk 

cc: Hon. Jennifer Togliatti, District Judge 
Attorney General George ChanosiCarson City 
Clark County District Attorney David J. Roger 
Gregory Scott Hermanski 

RECEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

REMITTITUR issued in the above-entitled cause, on  --Ylcolgot.40--r 	Ocab  . 

ROBIN Mills 
Deputy County Clerk 
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DISTRICT COU R T 
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CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, Case No - C.  1,1,917(31.  

 

 

 

vs. 

GraO 	0M-101e...riAcLy‘sK., 
RNA 9,14.30A rAY4 'Day  

Defendant. 

Dept No. 7r..X 

DATE OF HEARING: 

TIME OF HEARING: 

   

   

   

NOTICE OF MOTION AND MOTION TO CORRECT AN 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 

FOR MODIFICATION OF SENTENCE  

COMES NOW, Defendant, GraprINqe.014140" .r-trxiakesV.,1 (Defendant), 

by and through his proper person, and hereby submits for this 

Court's review and consideration, the above and foregoing Motion 

To Correct An Illegal Sentnece Or In The Alternative Motion For 

Modification of Sentence (Motion). 

This Motion is brought pursuant to the provisions of Nevada 

Revised Statutes (NRS), 176555, and is based upon all the papers, 

. documents, pleadings, transcripts, and exhibit's on file herein, 

as well as the attached Points and Authorities in support hereof; 

and oral argument at the time of hearing set to have the matter 

placed on this Court's calendar, as Defendant does specifically 

FIGGEWITO 

FEB 9 2010 

CL8F1K OF THE COURT 

815 



request that this Court conduct an adequate hearing of this Motion 

as concerns the facts and the law set forth herein this Motion. 

NOTICE OF MOTION  

TO: The State of Nevada, and the Office of the District Attorney/ 

counsel for the Plaintiff, YOU AND EACH OF YOU WILL PLEASE TAKE 

NOTICE that the above named Defendant will bring on for hearing 

the above and foregoing Motion To Correct An Illegal Sentence Or 

In The Alternative Motion For Modification of Sentence, in Depart- 

ment 

 

/ of the Eighth Judicial District Court, at the hour of 

  

O'Clock 	.M., or as soon as the matter can be heard by the 

Court. 

You are hereby NOTICED that your failure to respond and/or to 

otherwise oppose this Motion, will be deemed by the Defendant as 

your consenting to the granting of the relief requested by the 

Defendant herein. That, the proceedings of the foregoing Motion 

must proceed-pursuant to the District Court rules (DCR), Rule 13 

et seq., and the Eighth Judicial District Court Rules (EJDCR), 

Rule 3.20, to afford the Defendant with the full panoply protect-

ion of the Due Process and Equal Protection of the law, as set 

forth in the Fifth (5th), and Fourteenth (14th), Amendments to the 

United States Constitution, and Article 1 	8 of the Nevada Con- 

stitution. 

Respectfully submitted: 

Dated thia..2S day of 
	

20 id . 



POINTS AND AUTHORITIES 

ARGUMENT 

I. 

"A motion to correct an illegal sentence is an appropriate 

vehicle for raising the claim that a sentence is facially illegal 

at any time such a motion cannot be used as a vehicle for chall-

enging the validity of a judgment of conviction or sentence based 

on alleged errors occurring at trial or sentencing." Edwards v. 

State, 112 Nev. 704, 708, 918 P.2d 321, 324 (Nev. 1996). 

The Court in Edwards  clearly established the appropriate pro-

cedure for challenging an illegal sentence. The Nevada Supreme 

Court (Nev. Sup. Ct.), has stated that the district court has the 

right to correc an illegal sentence at any time. Passanisi V. 

State, 108 Nev. 318, 321, 831 P.2d 1371, 1372 (Nev. 1992); see also  

NRS 176.555. 

Defendant contends that the sentence imposed is facially in-

valid for the following reasons: Defendant contends that the im-

position/adjudication of the habitual/recidivist enhancement pen-

alty is illegal, as contemplated under MRS 176.555. As such this 

Court has the authority/jurisdiction to correct the same at any timE 

Defendant states that the habitual/recidivist enhancement 

penalty is illegal, due to the failure of the sentencing court to 

have, correctly imposed sentence on the substantive charge first. 

See: Burns v. State, 88 Nev. 215, 220, 495 P.2d 602, 606-07 (Nev. 

1972). Thus, without Defendant being sentenced on the substant- 

ive crime charged "first", the district court did not have juris-

diction/subject matter jurisdiction, to impose the habitual/recid- 

-3- 



ivist penalty sentence upon the Defendant. 

The gate way to the habitual/recidivist enhancement penalty 

sentence, as contemplated under the plain language of NRS 207.016 

et seq., is a sentnece imposed for the principal crime first. This 

as NRS 207.016(1) states impart as follows: 

NRS 207.016 Procedure; trial of primary 
offense; prior convictions 
1. "A conviction pursuant to NRS 207.010, 
207.012, or 207.014 operates only to in-
crease, not to reduce, the sentence other-
wise provided by law for the principal crime." 

The plain language the sentence otherwise provided by law 

for the principal crime", of NRS 207.016(1), means the substant- 

ive crime charged, as delineated in Burns, 88 Nev. at 220, 495 P.2d 

at 606-07. 

Nevada law creates a liberty interest in sentencing proced-

ures that is protected by Due Process. See: Walker v. Deeds, 50 

F.3d 670 1  672 (9th Cir. 1995). 

The definition of sentence asdefined by Blacks Law Diction-

ary Eighth Edition Bryan A. Garner, Editor In chief at page 1393 

States: 

"The judgment that a court formally 
pronounces after finding a criminal 
defendant guilty; The punishment im-
posed on a criminal wrongdoer." 

Thus, the sentencing procedure for the habitual/recidivist 

enhancement penalty is/must proceed as follows: 

1. Formal pronouncement of the substantive crime charged 
of guilt; 

2. The punishment imposed on the substantive crime 
charged; 

3. The court then vacating the sentence imposed on 

-4- 



the substantive crime charged; 
(the court must vacate the sentence on 
the substantive crime charged so that the 
defendant does not receive two (2), on a 
single crime charged); 

4. Then the court imposes the habitual/recidivist en-
hancement penalty_ 

The failure of the district court to impose the sentence on 

the substantive crime charged, leaves the Defendant sentenced 

soley on the habitual/recidivist enhancement penalty, which the 

Defendant cannot stand convicted on, this as the habitual/recidi-

vist enhancement penalty is not an offense. See: Wynn v. State, 

96 Nev. 673, 678, 615 P.2d 946, 949 (Nev. 1980). Thus, simply 

put in order for the Defendant to stand convicted of a crime, upon 

which then the sentencing court can impose, the habitual/recidivist 

enhancement penalty; the court must sentence on the substantive 

crime charged first. 

Wherefore, this Court must reverse the adjudication that the 

Defendant received for the habitual criminal/recidivist penalty, 

and re-sentence Defendant soley on the substantive crime charged. 

• • • 



IN THE ALTERNATIVE MOTION FOR 

MODIFICATION OF SENTENCE  

Defendant does hereby seek themodification of his habitual/ 

recidivist sentence imposed by this Court, as more fully set forth 

in the attached Judgment of Conviction. 

The Defendant seeks modification of the sentence imposed for 

the habitual/recidivist enhancement penalty, pursuant to the hold-

ings of the Nevada Supreme Court (Nev. Sup. Ct.), in Burns v. 

State, 88 Nev. at 220, 495 P.2d at 606-07. 

Defendant state's that this Court has jurisdiction to so mod-

ify Defendant's sentence pursuant to State v. eighth Judicial Dist. 

In and For Clark County, 677 P.2d 1044 (Nev. 1984). 

Defendant firsts sets forth that this Court must modify his 

sentence 3ince, this Court failed to sentence the Defendant on the 

substantive crime charged. Again, the Nev. Sup. Ct. in Burns, 

88 Nev. at 220, 495 P.2d at 606-07 held as follows: 

"The 25-year sentence, however, may not stand. 
Preliminarily, as this court said in Hollander 
v. State, 82 Nev. 3451 353, 418 P.2d 802, 807 
(1966): 'The trial court must sentence on the 
substantive crime charged . . ., and then in-
voke the recidivist statute to determine the 
penalty.'" (Emphasis added). 

The record does reflect that the Defendant was not sentenced 

on the substantive crime charged, the court simply adjudged the 

Defendant guilty of the substantive crime charged, and then invoked 

the recidivist statute, and imposed the penalty under said statute_ 

In Burns, supra, it is clear that the district court must sentence 

on the substantive crime charged first, and that imposing said 



sentence on the substantive crime charged first, is not discretion-

ary on the partof the district court, this as the Defendant does 

have a liberty interest in sentencing procedures. Walker, 50 F.3d 

at 672. Additionally, the word must, as utilized in Burns, 88 Nev. 

at 220, 495 P.2d at 606-07, is mandatory language, and such lang-

uage imposes .a specific sentencing duty on the district court. 

Compare:  NRS 0.025, and Tarango v. State Indus. Ins. System, 117 

Nev. 444, 25 P.3d 175 (Nev. 2001). 

Thus, Defendant states that he has a protected liberty inter-

est under the DUE PROCESS CLAUSE of the Fifth (5th)1 and Fourteenth 

(14th), Amendments to the United States Constitution to be corr-

ectly sentence to the substantive crime/offense first. Stated 

simply, "a State creates a protected liberty interest by placing 

substantive limitations on official discretion. Ohm v. Wakine-

kona, 461 U.S. 238, 249, 103 S.Ct. 1741, 1747 (1983); A State may 

do this in a number of ways. ... Our past decisions suggest, 

however, that the most common manner in which a State creates lib-

erty interest is by establishing "substantive predicates" to govern 

official decision making, Hewitt v. Helms, 459 U.S. 460, 472, 103 

S.Ct. 864, 871 (1983); and further, by mandating the outcome to be 

reached upon a finding that the relevant criteria have been met. 

Kentucky Dept. of Corrections v. Thompson, 490 U.S. 454, 462, 109 

S.Ct. 1904, 1909 (1989). 

In Burns,  supra, the Nev. Sup. Ct. clearly utilized substant-

ive predicates, to govern the district court's in the State of 

Nevada, in sentencing on the substantive crime charged first, and 

then invoking the recidivist statute ... . Id. at 88 Nev. at 220, 

-7- 



495 P.2d at 606-07. 

Since the trial court imposed a separate sentence only on the 

crime of the prior felony convictions, it would appear to make the 

prior felony convictions the substantive crime charged/offense 

standing alone, which it is not. The trial court must sentence on 

the substantive crime charged, and then invoke the recidivist stat-

ute to determine the penalty. Hollander v. State, 62 Nev. 345, 

353, 418 P.2d 802, 805 (Nev. 1966). 

Again, this manner of imposing sentence on the substantive 

crime charged, is not a discretionary matter of the district court. 

The district court "must* impose sentence on the substantive crime 

charged. Burns, supra, and Hollander, supra. Sentencing the Def-

endant on the substantive crime charged first, is a liberty inter-

est protected under Nevada lay. Walker, supra. 

Thus, just as in Burns, supra, that the 25 year sentence could 

not stand, here Defendant's 	por--F-Aittyjc-cariokp  

habitual/recidivist sentence cannot stand. This as to allow said 

sentence to stand would make the recidivist/habitual criminal sen-

tence a substantive offense, which it is not. Hollander, 82 Nev. 

at 353, 418 P.2d at 805. 

Wherefore, pursuant to State v. Eighth Judicial Dint. . 

100 Nev. at 95-96, 677 P.2d at 1047, 1048, this Court has the 

authority/jurisdiction to modify Defendant's sentence, to correct 

a judgment or sentence founded on mistake is in accord with the 

constitutional consideration underlying the sentencing process. 

-8- 



CONCLUSION  

Wherefore, Defendant prays that this Court will ensue to cor-

rect the imposition of sentence on the recidivist/habitual enhance-

ment penalty. 

It is suggested that a proper sentence in this case would 

read: 

"That, Defendant, &Yr N 5rAlhARrYNItOn.r.lA 	
, is guilty of the 

CowaiI  a9)Aer 	c‘ cleaatia  tucAxecilA.,:ymt,pve,3,49, 43466-  r o_kA-..t 	etpt,r 	 fer-i-Nr-.511):Evoir LIL oltonoltyk.floyieS,21X-T egi)  

and the recidivist/habitual criminal sentence is hereby vacated." 

Wherefore, this Court must reverse the adjudication that the 

Defendant received for the habitual/recidivist enhancement penalty, 

and resentence Defendant solely on the substantive crime charged. 

Burns, supra, 

Respectfully submitted: 
--- 

Dated this z.5 day of  •J a 71 &gag , 20 /0 . 

crime 

-9- 
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411 
CERTFICATE OF SERVICE BY MAILING 

L re.tp rua  .S464 kr-mm.3 	, hereby certify, pursuant to NRCP 5(b), that on this 
deqf of 	 , 20 	I 'nailed a true and correct copy of the foregoing, "  Notice of  
Motion And Motion To Correct An Illegal Sentence Or In The ... 

by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid, 
addressed as follows: 

7 

: 

10 

1 1 

District Attorney 
Clark County, Nevada 
200 Lewis Ave. 
P 0 Box 552212 
as Vegas NV 89155-2212  

12 

18 

13 

14 

15 

16 

17 CC:FILE • 

19 II 	DATED: this 	day of 

20 I  
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24 
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Sign 

AFFIRMATION 
Pursuant to NRS 239B.030 

The undersigned does hereby affirm that the preceding  Notice of Motion  

And Motion To Correct An Illegal Sentence Or In  The  
(Title of Document) 

filed in District Court Case number 	C ()-111)3Y  	 

Does not contain the social security number of any person. 

-OR- 

0 	Contains the social security number of a person as required by: 

A. A specific state or federal law, to wit: 

(State specific law) 

B. For the administration of a public program or for an application 
for a federal or state grant. 

,A741,4,162-1K 	 0 
Date 

Defendant Pro Se 

Title 



MI JAL 
3 

4 

5 

JOCP 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
200 South Third Street 
Las Vegas, Nevada 89255-2211 
(702) 455-4711 
Attorney for Plaintiff 

Mtn 
Jut 27 8 29 	tO5 
84diev, ea7 

CLERY. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Case No: 	C167783 
—VS— 

Dept No: 	IX 
ROBERT JAMES DAY,aka, 
Gregory Scott liermanski, #1679345 

Defendant. 

SECOND AMENDED 
JUDGMENT OF CONVICTION 

The Defendant previously appeared before the Court with counsel and having 
previously been found guilty by a jury to the crime(s) of COUNT I - ROBBERY WITH 
USE OF A DEADLY WEAPON (Felony) and COUNT II- BURGLARY WHILE IN 
POSSESSION OF A DEADLY WEAPON (Felony), in violation of NRS 207.012, 
193.165 and 207.012; thereafter, on the 11th day of May, 2001, the Defendant was present in 
Court for sentencing with counsel wherein the Jury found the Defendant guilty thereof by 
reason of the Juries Verdict. 

THEREAFTER., on the 30th day of April, 2003, the Defendant appeared in court with 
his counsel, PAUL WOlvilv[ER,ESQUIRE, and pursuant to a hearing/proceeding, and good 
cause appearing to amend Judgment of Conviction; now therefor, 

IT IS ORDERED THAT: Defendant ROBERT JAMES DAY, aka, Gregory Scott 
Hermanslci, is sentenced as Habitual Violent Felon under NRS 207.012 on COUNT I and as 

PAWPDOC9.11.1001006s00697803.DOC 

6 

7 

8 THE STATE OF NEVADA, 

9 	 Plaintiff, 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

28 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I 	Habitual Criminal under NRS 207.012(b) on COUNT II, and is sentenced in COUNT I to 
2 LIFE in the Nevada Department of Corrections WITHOUT the Possibility of Parole and in 
3 COUNT II to LIFE in the Nevada Department of Corrections WITHOUT the Possibility of 
4 Parole; Count II to run CONCURRENTLY with Count I with NO Credit for Time Served; 
5 	Deft, to submit to a test to determine genetic markers. Court advised counsel he can file the 
6 	appropriate motion as to credit for time served while Deft. serving Federal time. 
7 	The Court FURTHER ORDERED, that Defendant pay the $25.00 Administration Fee 

and $150.00 DNA Analysis Fee. 

DATED this  2 	day of July, 2006. 

NNIFER P. TOGLIATTI ci?p  

NWPDOCSUUDG1006100697803.DOC 2 
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• 	Electronically Filed 
02119/2010 09:50:23 AM 

1 OPPS 
DAVID ROGER 

2 Clark County District Attorney 
Nevada Bar #002781 

3 H. LEON SIMON 
Chief Deputy District Attorney 

4 Nevada Bar #000411 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 	Attorney for Plaintiff 

)44044-'4- 

CLERK OF THE COURT 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C167783 

-vs- 	 DEPT NO: IX 

GREGORY SCOTT HERMAN SKI, 
ailda Robert James Day, 
#1679345 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO CORRECT ILLEGAL 

SENTENCE OR IN THE ALTERNATIVE MOTION FOR MODIFICATION OF 

SENTENCE 

DATE OF HEARING: February 22, 2010 
TIME OF HEARING: 9:00 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

H. LEON SIMON, Chief Deputy District Attorney, and hereby submits the attached Points 

and Authorities in Opposition to Defendant's Motion To Correct Illegal Sentence Or In The 

Alternative Motion For Modification Of Sentence. 

This Opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

CAProgram Files\Neevin.CoeDmu me al C onvert erltemp1749781 -843252 .DOC 
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1 	 POINTS AND AUTHORITIES  

2 	 STATEMENT OF THE CASE  

3 	On December 7, 2000, an Information was filed charging Gregory Scott Hermanski l , 

4 hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

5 	NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

6 	(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

7 	Information to include notice of its intent to seek treatment of Defendant as a Habitual 

8 	Criminal (NRS 207.010). On March 13, 2001, Defendant's trial before a jury commenced. 

9 	On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

10 	sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

11 	habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

12 	three hundred (300) months incarceration with 382 days credit for time served. A Judgment 

13 	of Conviction was filed on May 18, 2001. 

14 	Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

15 	On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

16 	Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

17 	conviction (I) to correct the Judgment of Conviction so that it reflects that Defendant was 

18 	convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

19 	specifically indicate that Defendant's adjudication as a habitual criminal was pursuant to 

20 	NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

21 	Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

22 	for one offense. 

23 	Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

24 	was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering 

25 	this, the district court vacated Defendant's sentence and conducted another sentencing 

26 
During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's rust appeal 

to the Nevada Supreme Court, case No. 35028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hcrmanski. 

27 

28 
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1 	hearing. In response, the State also filed a notice of intent to seek punishment of Defendant 

2 	as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, 

3 	this Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced 

4 	him to two concurrent life sentences without the possibility of parole with no credit for time 

5 	served. An Amended Judgment of Conviction was filed on May 16, 2003. 

6 	Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

7 	41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

8 	affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

9 	Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on July 18, 

10 	2005. The State's Opposition was filed on September 20, 2005. Defendant filed a Motion 

11 	for Prisoner Transport on October 5, 2005. The State's response was filed on October 24, 

12 2005. On October 24, 2005, the Court heard argument and denied Defendant's Motion for 

13 	Prisoner Transport. The Court also ordered a supplemental response from the State 

14 	regarding Defendant's Ground 3 of his Petition which alleges ineffective assistance of 

15 	counsel at his re-sentencing under his true birth name. The State filed its Supplemental 

16 	Response on December 8, 2005. On February 3, 2006, the court denied Defendant's Petition 

17 	for Writ of Habeas Corpus (Post-Conviction). A Findings of Fact, Conclusions of Law and 

18 Order was filed on March 3, 2006. A Notice of Entry of Decision and Order was filed on 

19 	March 6, 2006. 

20 	On March 17, 2006, Defendant filed a Motion for Rehearing. The State filed its 

21 	Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was denied. 

22 	Defendant filed a Notice with the Nevada Supreme Court appealing the District 

23 	Court's denial of his Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, 

24 the Nevada Supreme Court filed an Order of Affirmance and Limited Remand to Correct 

25 	Judgment of Conviction (ease No. 47011). The Supreme Court remanded Defendant's case 

26 	to the District Court for the sole purpose of amending the Judgment of Conviction to read 

27 	that Defendant was adjudicated a habitual offender pursuant to NRS 207.012 for both the 

28 	robbery and burglary counts. Remittitur was issued on August 8, 2006. 

CAProilram FileiNeevia.Com  \Document Converterltemp17497$1-843252.DOC 
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7 
k 

	

I 	Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

	

2 	was filed on July 27, 2006. 

	

3 	Defendant filed a Motion To Stay Proceedings And Motion For Appointment Of 

	

4 	Counsel on August 11, 2006. The State filed its Opposition on August 22, 2006. On August 

	

5 	23, 2006, Defendant's motion was denied. Defendant filed a Notice of Appeal on August 

	

6 	28, 2006 from the Second Amended Judgment of Conviction and the District Court's Order 

7 denying his Motion to Stay Proceedings And Motion For Appointment of Counsel (case No. 

	

8 	47963). On October 3, 2006, the Nevada Supreme Court filed an order, dismissing 

	

9 	Defendant's appeal. Remittitur was issued on October 31, 2006. 

	

10 	Defendant filed his instant motion on February 9, 2010. The State's Opposition is as 

	

11 	follows. 

	

12 
	

ARGUMENT  

	

13 
	

1. DEFENDANT'S SENTENCE IS LEGAL. 

	

14 
	

NRS 176.555 states that "Nile court may correct an illegal sentence at anytime." See 

	

15 
	

also Passanisi v. State, 108 Nev. 318, 321, 831 P.2d 1371, 1372 (1992). However, the 

	

16 
	

grounds to correct an illegal sentence are interpreted narrowly under a limited scope. See 

	

17 
	

Edwards v. State, 112 Nev. 704, 708, 918 P.2d 321, 324 (1996); see also Haney v. State, 124 

	

18 
	

Nev. Adv. Op. 40, 185 P.3d 350, 352 (2008). "A motion to correct an illegal sentence is an 

	

19 	appropriate vehicle for raising the claim that a sentence is facially illegal at any time; such a 

	

20 
	

motion cannot be used as a vehicle for challenging the validity of a judgment of conviction 

	

21 
	

or sentence based on alleged errors occurring at trial or sentencing." Edwards, 112 Nev. at 

	

22 
	

708, 918 P.2d at 324. 

	

23 
	

"Motions to correct illegal sentences address only the facial legality of a sentence." 

	

24 
	

Edwards, 112 Nev. at 708, 918 P.2d at 324, Motions to correct illegal sentences evaluate 

	

25 
	

whether the sentence imposed on the defendant is "'at variance with the controlling statute, 

	

26 
	

or "illegal" in the sense that the court goes beyond its authority by acting without jurisdiction 

	

27 
	

or imposing a sentence in excess of the statutory maximum provided.' Id. (citing Allen v. 

	

28 
	

United States, 495 A.2d 1145, 1149 (D.C. 1985)). Other claims attacking the conviction or 

CAPidgrani FilciNcevia.ComiDoc =lent CuriNerter\ lel:110749781 -843252.DOC 
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1 	sentence must be raised by a timely filed direct appeal or a timely filed Petition for a Post- 

2 	Conviction Writ of Habeas Corpus per N RS 34.720-34.830, or other appropriate motion. 

3 	See Edwards,  112 Nev. at 708, 918 P.2d at 324. 

4 	Here, Defendant was adjudicated and sentenced as a habitual felon. NRS 207.012 

5 	provides the punishment for habitual felons as: 
1. A person who: 

6 (a) Has been convicted in this State of a felony listed in 
subsection 2; and 

7 (b) Before the commission of that felony, was twice convicted of 
any crime which under the laws of the situs of the crime or of 

8  this State would be a felony listed in subsection 2, whether the 
prior convictions occurred in this State or elsewhere, is a habitual 

9 

	

	 felon and shall be punished for a category A felony by 
imprisonment in the state prison: 

10 	 (1) For life without thc possibility of parole; 
(2) For life with the possibility of parole, with eligibility for 

11 

	

	 parole beginning when a minimum of 10 years has been served; 
or 

12 	 (3) For a definite term of 25 years, with eligibility for parole 
beginning when a minimum of 10 years has been served. 

13 	 NS 207012(1) 

14 	Here, Defendant was sentenced to two concurrent life sentences without the possibility 

15 	of parole for his two felony convictions, both felonies being listed in subsection 2 of NRS 

16 	207.012. In addition, it has been well established that Defendant had been previously 

17 	convicted of at least eleven felonies in other states, with 2 or more of those being felonies 

18 	listed in subsection 2 of NRS 207.012. As such, Defendant's sentence is clearly within the 

19 	statutory limitations and is facially legal per Edwards_ 	Furthermore, Defendant 

20 	misunderstands how the habitual felon statute operates. A conviction pursuant to NRS 

21 	207.012 increases the sentence otherwise provided by law for the principal crimes. NRS 

22 	207.016(1). Defendant was not convicted of being a habitual felon, but rather, he was 

23 	adjudicated and sentenced as a habitual felon after being convicted of two felonies in the 

24 	State of Nevada with numerous prior felony convictions_ The district court sentenced 

25 	Defendant on the two felonies he was convicted of in Nevada, and his sentence was 

26 	enhanced pursuant to being adjudged as a habitual felon, per NRS 207.012. Accordingly, 

27 	Defendant's claims are completely meritless and his motion should be denied. 

28 
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H. DEFENDANT IS NOT ENTITLED TO A MODIFICATION OF HIS 
SENTENCE. 

2 

	

3 	Generally, a district court lacks jurisdiction to modify a sentence once a defendant has 

	

4 	started serving it. Passanisi v. State, 108 Nev. 318, 322, 831 P.2d 1371, 1373 (1992). 

	

5 	However, a court does have authority to modify sentences "when a court has made 'a 

6 mistake in rendering a judgment which works to the extreme detriment of the defendant.'" 

	

7 	Passanisi, 108 Nev. at 322, 831 P.2d at 1373 (emphasis in original). 

	

8 	The Nevada Supreme Court has articulated limited grounds where a district court may 

	

9 	modify a defendant's sentence: "Mlle district court has jurisdiction to modify [defendant's] 

	

10 	sentence ... if (1) the district court actually sentenced appellant based on a materially false 

	

11 	assumption of fact that worked to appellant's extreme detriment, and (2) the particular 

	

12 	mistake at issue was of the type that would rise to the level of a violation of due process." 

	

13 	Passanisi, 108 Nev. at 323, 831 P.2d at 1374. See also Edwards v. State, 112 Nev. 704, 707, 

	

14 	918 P.2d 321, 324 (1996). The Passanisi Court added further: "IN Jot every mistake or error 

	

15 	which occurs during sentencing gives rise to a due process violation ... a due process 

	

16 	violation arises only when the errors result in "materially untrue" assumptions about a 

	

17 	defendant's record.' Passanisi, 108 Nev. at 323, 831 P.2d at 1373 (emphasis in original). 

	

18 	Here, Defendant is not entitled to a sentence modification. First, the district court is 

	

19 	without authority to modify Defendant's sentence because he has already started serving it. 

	

20 	Second, the district court did not sentence Defendant based on a materially false assumption 

	

21 	of fact that worked to his extreme detriment. Defendant does not make such a showing. 

	

22 	Instead, he merely claims that the court did not sentence him on the substantive crimes 

	

23 	charged. As discussed in the above section, this claim is untrue and without merit, it is 

	

24 	based on Defendant's misunderstanding of the law. The court did not treat Defendant's prior 

	

25 	felony convictions as an offense to which it imposed a separate sentence than the sentence 

	

26 	for Defendant's 2 felony convictions in Nevada. Rather, the court invoked the habitual felon 

	

27 	statute (NRS 207.012) in determining the penalty when it sentenced Defendant. Therefore, 

	

28 	Defendant's motion should be denied. 
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1 	 CONCLUSION  

2 	Based on the aforementioned arguments, the State respectfully requests that this court 

3 	DENY Defendant's Motion To Correct illegal Sentence Or In The Alternative Motion For 

4 	Modification Of Sentence. 

5 	DATED this  19th day of February, 2010. 

6 	 Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar 14002781 

BY /s/ Ravi Bawa for 
H. LEON SIMON 
Chief Deputy District Attorney 
Nevada Bar #000411 

CERTIFICATE OF MAILING  

hereby certify that service of the above and foregoing was made this 19 th  day of 

February, 2010, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSKT, aka 
ROBERT JAMES DAY #69140 
SO. DESERT CORRECTIONAL CENTER 
P.O. BOX 208 
INDIAN SPRINGS, NEVADA 89018 

BY /s/ J. Robertson 	 

Secretary for the District Attorney's Office 
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CR511"  FILED 
1 ORDR 

DAVID ROGER 
2 Clark County District Attorney 

Nevada Bar #002781 
3  SHAWN MORGAN 

Deputy District Attorney 
4 Nevada Bar #0010935 

200 Lewis Avenue 
5 Las Vegas, NV 89155-2212 

(702) 671-2500 
6 	Attorney for Plaintiff 

7 

riAR 	J 	4 /14 PM '10 

CLERK OF THE COURT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

12 

11 

9 

10 THE STATE OF NEVADA, 

13 GREGORY SCOTT HERMAN SKI, 
aka Robert James Day, 

14 	#1679345 

15 

16 

17 

18 

19 

20 

21 	THIS MATTER having come on for hearing before the above entitled Court on the 

22 22nd day of February, 2010, the Defendant not being present, IN PROPER PERSON, the 

23 Plaintiff being represented by DAVID ROGER, District Attorney, through SHAWN 

24 MORGAN, Deputy District Attorney, and the Court having heard the arguments of counsel 

25 	and good cause appearing therefor, 

26 	/// 

27 	/// 

28 /// 
	 CLERK OF ThE couxr 

PAWPDOCS\ORDRWORDR1006\011,697g06 doc 

Plaintiff, 
) 

) 

) 

) 
) 
) 
) 
) 
) 
) Defendant. 	  ) 

-VS- 
Case No. 	C167783 
Dept Na. 	IX 

ORDER DENYING DEFENDANT'S MOTION TO CORRECT ILLEGAL SENTENCE 
OR IN THE ALTERNATIVE MOTION FOR MODIFICATION OF SENTENCE 

DATE OF HEARING: 2/22/10 
TIME OF HEARING: 9:00 A.M. 

RECEIVED 
MAR 09 Zoip 

8 

837 



1 	IT IS HEREBY ORDERED that the Defendant's Motion to Correct Illegal Sentence 

2 	or in the Alternative Moti9p for Modification of Sentence, shall be, and it is denied. 
ok 	rid2 fe- 

3 	DATED this  j 	day of Izebt-crar,, 2010. 

4 

5 

6 

7 
DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

Deputy District Attorney 
Nevada Bar #0010935 

jr 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 WEDNESDAY, APRIL 30, 2003; 9:00 A.M. 

2 

3 
	

THE COURT: C167783, State of Nevada versus Gregory Scott Hermanski. 

4 
	

Mr. Hermanski is at the Nevada Department of Corrections. Was he not 

5 transported? 

6 	MR. WOMMER: He's present. 

7 	MR. HART: Your Honor, Mr. Mitchell from our office has this. 

8 	THE COURT: Okay. This is Mr. Day's -- he's present. Are we ready to go 

9 forward with sentencing? 

10 	MR. WOMMER: We are, your Honor. 

11 	THE COURT: All right. Mr. Hermanski, pursuant to jury verdict March 15, 

12 2001, on the charge, Count I, robbery, felony, and Count II, burglary while in 

13 possession of deadly weapon, felony, you are hereby adjudicated guilty of those 

14 crimes. And State has previously submitted the certified copies of convictions. I'll 

15 hear argument before I make a determination on habitual offender. 

16 	MR. MITCHELL: Your Honor, the first and most important thing the State 

17 would say here is that under the law, if you have convictions of the nature of Mr. 

18 Hermanski's, which is certain predicate crimes that are considered violent crimes, 

19 the State of Nevada requires and does not even give discretion to the Court or the 

20 DA on whether to file or pursue this or in sentencing to sentence the defendant to 

21 anything but this. The State of Nevada requires a sentence of life in prison or, I 

22 believe, well, it's set forth in the pre-sentence report there. But the important thing to 

23 remember is that this is not discretionary. All I've got to prove here is that he has 

24 these predicate convictions, and he has more than the predicate convictions. He's 

25 	 2 
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1 got not only two prior robbery convictions, he's got three prior separate robbery with 

2 use convictions. And he was convicted here of another robbery with use. 

3 	 So, under the law, the maximum penalty that the Court -- the maximum 

4 penalty has to be imposed. It's not discretionary, and I think the pre-sentence report 

5 is misleading in that respect because it makes it seem as if it is discretionary. So, 

6 the habitual criminal penalty outlined on Page 7 of the pre-sentence report is what 

7 we're asking for. And I think that actually I think that this is a case where life in prison 

8 without the possibility of parole is justified. 

9 	 This man has an unbelievable criminal record. I've got judgments of 

10 convictions going back to 1969 here. And it looks like he's got 11 prior felony 

11 convictions before he committed the crime that's before your Honor today, and the 

12 Court heard the facts in this case. He's also got numerous arrests for everything 

13 from murder to all sorts of thievery and drug offenses. But this is one man who is 

14 not retrievable. He cannot be reclaimed from a life of crime. He's shown for three 

15 decades plus that this is what he's dedicated to. And in fact, he committed perjury in 

16 front of this Court when he took the stand and claimed that his name was Robert 

17 James Day. And he just happened to pick another convicted felon who is also a 

18 dedicated criminal that he met somewhere back east while serving time. And he got 

19 sentenced under that name of that other criminal, but he was willing to do that to 

20 avoid the consequences of his actions because he didn't want the Court to know that 

21 as Gregory Hermanski he was much worse than Robert James Day. 

22 	 I ask the Court to impose a sentence of life in prison without the 

23 possibility of parole. He has shown that if he's let out of custody he will go and he 

24 will rob somebody and he'll use a weapon and whether or not violence is used will 

25 	 3 
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1 only depend on whether the victim resists. But there's no question what he will do if 

2 he's given a chance because for 33 years now he's been proving that fact 

3 conclusively. And I will say no more. 

4 	THE COURT: All right. Mr. Wommer? 

5 	MR. WOMMER: As the Court's aware, the case has a long and twisted 

6 history. The Court appointed me for post conviction relief purposes to determine 

7 whether or not Ms. Dickson was ineffective during her representation of him. After .._.__,. 

8 reviewing the matters, I determined it would be best if I substituted in for sentencing 

9 purposes. 

10 	 Your Honor, in regard to the report itself, I call the Court's attention to 

11 Page 6 regarding the credit for time served. There's a mathematical error there. 

12 He's really entitled to 365 more days because the time period from 5/25/2001 to 

13 2/2612003 really should be on additional year. Moreover, on page 4, there is an 

14 error in one of the priors. That top charge relating to the date July 31, 1996, 

15 indicates that the crime occurred on that date. Well, if you look in conjunction with 

16 Page 3, the last entry where he was at the federal penitentiary at Atlanta, Georgia, 

17 the last line indicates that he wasn't released. His mandatory release date was 

18 September 30, 1996, but the crime in Dade County occurred on July 31, 1996. It 

19 couldn't have been him. 

20 	 Moreover, in order to preserve all of his appellate remedies, including 

21 his remedies in the federal system, he's asked me to read a statement into the 

22 record, if I may. 

23 	THE COURT: You may. 

24 	MR. WOMMER: May it please the Court, in February and March 2001, the 

25 
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State filed motions to amend the Information in this ca ft 11..JVIL ffILIIII Arriii: -  

NRS 207.010 alleging the defendant to be a habitual criminal d-o.6 ■■■ 11-11y 11-16 d'eL`g"O'Cli 
_ 

prior felony convictions, The State now concedes that these prior felony convictions 

4 are not actually those of this defendant. The defendant was convicted after jury trial 

of the primary offenses and, thereafter, sentenced to 10 to 25 years as a habitual 

6 offender; however, due to deficiencies in the adjudication in sentence, the Supreme 

7 Court of Nevada remanded the case back to this Court for further proceedings. 

Subsequent to remand, the State now seeks punishment of the 

9 defendant under yet another habitual statute alleging him at this time to be a habitual 

10 felon under NRS 207.012 and alleging yet another completely different set of alleged 

11 prior felony convictions. Pursuant to NRS 207.016, a court under NRS 207.012 may 

12 be separately filed after conviction of the primary offense but at least 15 days prior to 

13 sentencing. Thus, it is clear that the legislature intended that habitual criminal 

14 enhancement be charged prior to sentencing because it affects the sentencing stage 

15 of the proceeding. In the case of Crutcher versus Eighth Judicial District Court, 903 

16 P.2d 823 Nev. 1995, defendant was improperly adjudicated a habitual criminal 

17 because the information filed by the State did not seek to impose habitual criminal 

18 enhancement and did not list Crutcher's prior felony convictions_ 

19 	THE COURT: Put this in a motion. This is not a statement. 

20 	MR. WOMMER: I understand what the Court is saying, your Honor. I will file 

21 it in a written form. 

22 	THE COURT: Okay. I was just looking through the file. I don't have the 

23 certified copies for some reason in the file. I don't know if they were placed 

24 somewhere else. Do you have other copies? 

25 	 5 
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MR. MITCHELL: Your Honor, yes. Let me give you everything I've got here, 

and I would note in response to one thing that Mr. Wommer started saying or talked 

about with respect to -- 

THE COURT: I'm not concerned about that. Do you have the certified copies 

there? 

6 	MR. MITCHELL: Yes. But with regard to credit for time served, he's not 

7 entitled to any because he was on federal parole for bank robbery when he 

8 committed this crime. When you commit a crime when you're on parole, you don't 

9 get credit for time served. And, Judge, in these felony convictions that I'm going to 

10 give you, the top three are the robbery convictions even though they're not in 

11 chronological order. 

12 	THE COURT: All right. And you've reviewed these Mr. Wommer? 

13 	MR. WONIMER: Yes. 

14 	THE COURT: All right. 

15 	MR. WOMMER: The statute does not enable the defense to challenge the 

16 validity of the convictions. 

17 	THE COURT: Anything else on behalf of Mr. Day? 

18 	MR. WOMMER: No. Submit it. 

19 	THE COURT: All right. Mr. Day, is there anything you wish to state -- Mr. 

20 Hermanski, is there anything you wish to state before I impose sentence? 

21 	THE DEFENDANT: Yes, ma'am. First of all, while the State lists a lot of prior 

22 convictions against me, I just don't believe that those are all of my prior convictions, 

23 I've looked at the pre-sentence report and there's a lot of charges in there that I've 

24 never seen before. For instance, the homicide, I have never in my life been ever 

25 	 6 
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I1 anywhere charged with a homicide. That one robbery/burglary that Mr. Wommer 

2 mentioned, I've never been charged with that. I was sitting in the United States 

3 Penitentiary Atlanta when that crime occurred. 

4 	THE COURT: I don't see a homicide in here. 

5 	THE DEFENDANT: Yes, ma'am. I don't know what page number it is, but it 

6 mentions a homicide. I've never been charged with a homicide. In as far as I know, 

7 none of those charges that the State are saying are my prior convictions are mine. I 

S don't know. I don't believe they are. All I know is that they're alleging charges that I 

9 know I've never been charged with before. 

10 	MR. MITCHELL: Your Honor -- 

THE COURT: Anything else? 

12 	MR. MITCHELL: No. I said that that was an arrest, one of his many arrests. 

13 The convictions are -- 

14 	THE COURT: All right. Anything else, Mr. Day? 

15 	THE DEFENDANT: No. 

16 	THE COURT: All right. Pursuant to statute then with the requisite certified 

17 copies of the prior convictions, one Count I, you are hereby adjudicated a habitual 

18 offender. On Count II, you are hereby adjudicated an habitual offender. And on 

19 each count, in addition to the $25 administrative assessment fee and the $150 DNA 

20 analysis fee, you are sentenced to a term of life without the possibility of parole, 

21 Count II to run concurrent to Count 1. You shall submit to a test to determine genetic 

22 markers. And there'll be zero days credit for time served. You can file an 

23 appropriate motion regarding whether or not he would be entitled to credit for time 

24 served when he was on federal parole at the time. 
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THE DEFENDANT: Ma'am, I've been in jail for three years on this case. 

THE COURT: All right. 

MS. DICKSON: Your Honor, may I just make a record about one matter, and 

that is with respect to the motions for new trial. 

THE COURT: No. You're not counsel of record anymore. 

MS. DICKSON: I understand that, your Honor. 

THE COURT: All right. Anything else? 

MR. HERMANSKI: Your Honor, can I please -- 

THE COURT: Sit down, Mr. Hermanski. 

(Whereupon, proceedings were concluded.) 

1 1 
	 * 	* * 

12 ATTEST: I do hereby certify that the foregoing is a true and accurate transcript from 

the electronic sound recording of the proceedings in the above-entitled matter. 
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7 STATE OF NEVADA, 
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9 
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10  GREGORY SCOTT HERMANSKI aka 

I I Robert James Day, 

12 	 Defendant(s), 

13 

14 
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) Case No: C167783 
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15 
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24 
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25 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

9 

10 THE STATE OF NEVADA, 	
) 

11 
	

Plaintiff, 	 ) 
) 

	

12 	-vs- 	
Case No. 	C167783 

13 GREGORY SCOTT FIERMANSKI, aka 	Dept No. 	IX 

	

14 	41679345 	 ) 
Robert James Day, 	 ) 

15 

16 

17 

18 
DATE OF HEARING: 4/5/10 

	

19 	 TIME OF HEARING: 9:00 A.M. 

	

20 	THIS MATTER having come on for hearing before the above entitled Court on the 

	

21 	5th day of April, 2010, the Defendant not being present, IN PROPER PERSON, the Plaintiff 

22 being represented by DAVID ROGER, District Attorney, through DENA RINETTI, Deputy 

	

23 	District Attorney, and the Court having heard the arguments of counsel and good cause 

	

24 	appearing therefor, 
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CLERK'S CERTIFICATE 

 

STATE OF NEVADA, ss. 

 

 

I, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the 

State of Nevada, do hereby certify that the following is a full, true and correct copy of 
the Judgment in this matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged 
and decreed, as follows: 

"ORDER the judgment of the district court AFFIRMED." 

Judgment, as quoted above, entered this 9th day of September, 2010. 

1NWITNESS WHEREOF, 1 have subscribed 
my name and affixed the seal of the Supreme 
Court at my Office in Carson City, Nevada this 
October 05, 2010. 

Tracie Lindeman, Supreme Court Clerk 

By: Amanda Ingersoll 
Deputy Clerk 
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No. 55718 

FILED 
SEP 0 9 2010 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/K/A 
ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

ORDER OF AFFIRMANCE 

This is a proper person appeal from an order of the district 

court denying a motion to modify or correct sentence.' Eighth Judicial 

District Court, Clark County; Jennifer Togliatti, Judge. 

In his motion filed on February 9, 2010, appellant claimed 

that the habitual criminal enhancement was illegal because the district 

court failed to first sentence him for the underlying offenses. Appellant 

failed to demonstrate that the district court relied on mistaken 

assumptions regarding his criminal record that worked to his extreme 

detriment. See Edwards v. State,  112 Nev. 704, 708, 918 P.2d 321, 324 

(1996). Appellant's claim was outside the scope of a motion to correct an 

illegal sentence as the sentence was facially legal, see NRS 207.012(1)(b), 

and appellant failed to demonstrate that the district court was not a 

"This appeal has been submitted for decision without oral argument, 
NRAP 34(1)(3), and we conclude that the record is sufficient for our review 
and briefing is unwarranted. See Luckett v. Warden,  91 Nev. 681, 682, 
541 P.2d 910, 911 (1975). 
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competent court of jurisdiction. See Edwards,  112 Nev. at 708, 918 P.2ci at 

324. We therefore conclude that the district court did not err in denying 

appellant's motion. Accordingly, we 

ORDER the judgment of the district court AFFIRMED. 

Aj
t-t-A. 	 ,  J. 

Hardesty 

Douglas 

eid0 
Pickering 

, 	J. 

cc: Hon. Jennifer Togliatti, District Judge 
Gregory Scott Hermanski 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI NK/A 
ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent.  

Supreme Court No. 55718 
District Court Case No. C167783 

   

REMITTITUR 

TO: Steven Grierson, District Court Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 
Receipt for Remittitur. 

DATE: October 05 1  2010 

Trade Lindeman, Clerk of Court 

By: Amanda Ingersoll 
Deputy Clerk 

cc (without enclosures): 
Hon. Jennifer Togliatti, District Judge 
Attorney General/Carson City 
Clark County District Attorney 
Gregory Scott Hermanski 

RECEIPT FOR REMITTITUR 

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the 
REMITTITUR issued in the above-entitled cause, on 	OCT 1 1 2010  

HEATHEFI LOFQUIST 

Deputy District Court Clerk 
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Date Sign 

AFFIRMATION 
Pursuant to NRS 239B.030 

The undersigned does hereby affirm that the preceding  Not ice of Motion 

And Motion To Correct An Illegal Sentence Or In The ... 

(Title of Document) 

filed in District Court Case number 	a 1+11 -1S3  

lax Does not contain the social security number of any person. 

-OR- 

O 	Contains the social security number of a person as required by 

A. A specific state or federal law, to wit: 

(State specific law) 

-or- 

B. For the administration of a public program or for an application 
for a federal or state grant. 

retfeir 
 

Prin an* 

Defendant Pro Se 
Title 



2 

3 

4 

5 

ORIGINAL 
JOCP 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar /1002781 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorney for Plaintiff 

Prtnly 

411 •1 9 29 Afl 'OS 

CLERK. 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

u22 

ig 53 

—4  86 

27 

28 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
THE STATE OF NEVADA, 

Plaintiff; 	
Case No: 	C167783 

Dept No: 	IX 
ROBERT JAMES DAY,aka, 
Gregory Scott Hermanski, #1679345 

Defendant. 

SECOND AMENDED 
JUDGMENT OF CONVICTION 

The Defendant previously appeared before the Court with counsel and having 
previously been found guilty by a jury to the crime(s) of COUNT I - ROBBERY WITH 
USE OF . A DEADLY WEAPON (Felony) and COUNT IL - BURGLARY WHILE IN 
POSSESSION OF A DEADLY WEAPON (Felony), in violation of NRS 207.012, 
193.165 and 207.012; thereafter, on the 11th day of May 2001, the Defendant was present in 
Court for sentencing with counsel wherein the Jury found the Defendant guilty thereof by 
reason of the Juries Verdict. 

THEREAFTER, on the 30th day of April, 2003, the Defendant appeared in court with 
his counsel, PAUL WOMMER, ESQUIRE, and pursuant to a hearing/proceeding, and good 
cause appearing to amend Judgment of Conviction; now therefor, 

IT IS ORDERED THAT: Defendant ROBERT JAMES DAY, aka, Gregory Scott 
Hermanski, is sentenced as Habitual Violent Felon under NRS 207.012 on COUNT I and as 

WP DOC SW D01006)0 069 7803 _DOC 

878 



P:\  WPDOCRIUD0006\0697803.1,0C 2 

6  

7 

8 

9 

I0 

11 

12 

13 

14 

/ 5 

16 

17 

18 

19 

20 

2i 

22 

23 

24 

25 

26 

27 

28 	Jr 

I 	Habitual Criminal under NRS 207.012(b) on COUNT H. and is sentenced in COUNT I to 
2 LIFE in the Nevada Department of Corrections WITHOUT the Possibility of Parole and in 
3 COUNT II to LIFE in the Nevada Department of Corrections WITHOUT the Possibility of 
4 Parole; Count 11 10 run CONCURRENTLY with Count I with NO Credit for Time Served; 
5 	Deft. to submit to a test to determine genetic markers. Court advised counsel he can file the 

appropriate motion as to credit for time served while Deft. serving Federal time. 
The Court FURTHER ORDERED, that Defendant pay the $25.00 Administration Fee 

and $150.00 DNA Analysis Fee. 

DATED this  2 	day of July, 2006.• 

NNIFER P. TOGLIATTI 1>  
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) 
) 
) 
) 
) 
) 
) 
) 
) Defendant. 

	  ) 

THE STATE OF NEVADA, 

Plaintiff, 

GREGORY SCOTT HERMANSKT, 
aka, Robert James Day, #1679345 

CASE NO: C167783 

DEPT NO: VI 

CLERK OF THE COURT 

Electronically Filed 

05/0612011 08:52:12 AM 

1 OPPS 
DAVID ROGER 

2 	Clark County District Attorney 
Nevada Bar #002781 

3 THOMAS CARROLL 
Chief Deputy District Attorney 

4 Nevada Bar #004232 
200 Lewis Avenue 

5 Las Vegas, Nevada 89155-2212 
(702) 671-2500 

6 Attorney for Plaintiff 

7 
DISTRICT COURT 

8 
CLARK COUNTY, NEVADA 

9 

10 

11 

12 

13 

14 

15 
	

STATE'S OPPOSITION TO DEFENDANT'S PRO PER MOTION TO 
CORRECT ILLEGAL SENTENCE OR TN THE ALTERNATIVE MOTION 

16 
	

FOR MODIFICATION OF SENTENCE 

17 
	

DATE OF HEARING: MAY 9, 2011 

18 
	 TIME OF HEARING: 8:30 AM 

19 
	

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

20 THOMAS CARROLL, Chief Deputy District Attorney, and hereby submits the attached 

21 
	

Points and Authorities in State's Opposition to Defendant's Pro Per Motion To Correct 

22 Illegal Sentence Or In The Alternative Motion For Modification Of Sentence. 

23 
	

This Opposition is made and based upon all the papers and pleadings on file herein, 

24 
	

the attached points and authorities in support hereof, and oral argument at the time of 

25 
	

hearing, if deemed necessary by this Honorable Court. 

26 
	

/// 

27 
	

/// 

28 
	

/// 
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1 	 POINTS AND AUTHORITIES  

	

2 	 STATEMENT OF THE CASE  

	

3 	On December 7., 2000, an Information was filed charging Gregory Scott Hermanski l , 

4 hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

	

5 	NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

	

6 	(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

	

7 	Information to include notice of its intent to seek treatment of Defendant as a Habitual 

	

8 	Criminal (NRS 207.010). On March 13, 2001, Defendant's trial before a jury commenced. 

	

9 	On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

	

10 	sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

	

11 	habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

	

12 	three hundred (300) months incarceration with three hundred eighty-two 382 days credit for 

	

13 	time served. A Judgment of Conviction was filed on May 18, 2001. 

	

14 	Defendant filed a timely direct appeal to the Nevada Supreme Court, Case Number 

	

15 	38028. On November 15, 2001, the Supreme Court affirmed Defendant's conviction. 

	

16 	However, the Supreme Court remanded Defendant's case for corrections to the sentence and 

	

17 	judgment of conviction (1) to correct the Judgment of Conviction so that it reflects that 

	

18 	Defendant was convicted pursuant to jury verdict and not a plea of guilty, (2) for the district 

	

19 	court to specifically indicate that Defendant's adjudication as a habitual criminal was 

	

20 	pursuant to NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

	

21 	Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

	

22 	for one offense. 

	

23 	Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

	

24 	was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering 

	

25 	this, the district court vacated Defendant's sentence and conducted another sentencing 

26 

27 

28 

I  During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski. 
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1 	bearing. In response, the State also filed a Notice Of Intent To Seek Punishment of 

	

2 	Defendant as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 

	

3 	30, 2003, this Court heard argument, adjudicated Defendant a violent habitual criminal and 

	

4 	sentenced him to two (2) concurrent life sentences without the possibility of parole with no 

	

5 	credit for time served. An Amended Judgment of Conviction was filed on May 16, 2003. 

	

6 	Defendant filed a timely appeal from the Amended Judgment of Conviction, Case 

	

7 	Number 41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in Case 

	

8 	Number 41405, affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

	

9 	Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on July 18, 

	

10 	2005. The State's Opposition was filed on September 20, 2005. The Court also ordered a 

	

11 	supplemental response from the State regarding Defendant's Ground 3 of his Petition which 

	

12 	alleges ineffective assistance of counsel at his re-sentencing under his true birth name. The 

	

13 	State filed its Supplemental Response on December 8, 2005. On February 3, 2006, the court 

	

14 	denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). A Findings of 

	

15 	Fact, Conclusions of Law and Order was filed on March 3 2006. A Notice of Entry of 

	

16 	Decision and Order was filed on March 6, 2006. 

	

17 	On March 17, 2006, Defendant filed a Motion for Rehearing. The State filed its 

	

18 	Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was denied. 

	

19 	Defendant filed a Notice with the Nevada Supreme Court appealing the District 

	

20 	Court's denial of his Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, 

	

21 	the Nevada Supreme Court filed an Order of Affirmance and Limited Remand to Correct 

22 Judgment of Conviction (Case Number 47011). The Supreme Court remanded Defendant's 

	

23 	case to the District Court for the sole purpose of amending the Judgment of Conviction to 

	

24 	read that Defendant was adjudicated a habitual offender pursuant to NRS 207.012 for both 

	

25 	the robbery and burglary counts. Remittitur was issued on August 8, 2006. 

	

26 	Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

	

27 	was filed on July 27, 2006. 

28 8/ 
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1 	Defendant filed a Motion To Stay Proceedings And Motion For Appointment Of 

	

2 	Counsel on August 11, 2006. The State filed its Opposition on August 22, 2006. On August 

	

3 	23, 2006, Defendant's motion was denied. Defendant filed a Notice of Appeal on August 

	

4 	28, 2006 from the Second Amended Judgment of Conviction and the District Court's Order 

	

5 	denying his Motion to Stay Proceedings And Motion For Appointment of Counsel (Case 

6 Number 47963). On October 3, 2006, the Nevada Supreme Court filed an order, dismissing 

	

7 	Defendant's appeal. Remittitur was issued on October 31, 2006. 

	

8 	On February 9, 2010, Defendant filed a Motion To Correct Illegal Sentence Or In The 

	

9 	Alternative Motion For Modification Of Sentence. The Motion was denied by the District 

	

10 	Court on February 22, 2010. On March 25, 2010, Defendant filed a Notice of Appeal. On 

	

11 	September 9, 2010, the Nevada Supreme Court affirmed the District Court's denial of 

	

12 	Defendant's Motion to Correct an Illegal Sentence and found that his sentence was legal. 

	

13 	Remittitur was issued on October 5, 2010. 

	

14 	On April 25, 2011, Defendant filed the instant and Second Motion to Correct an 

	

15 	Illegal Sentence or, in the Alternative Motion for Modification of Sentence to which the 

	

16 	State responds as follows. 

	

17 
	

ARGUMENT  

18 1. DEFENDANT'S MOTION IS BARRED BY THE LAW OF THE CASE 

	

19 
	

Defendant motion claims that he sentence was illegal. However, Defendant already 

	

20 
	

raised this same motion on February 9, 2010 and its denial was affirmed by the Nevada 

	

21 
	

Supreme Court on September 9, 2010. When an issue has already been decided on the merits 

	

22 
	

by the Nevada Supreme Court, the Court's ruling is law of the case, and the issue will not be 

	

23 	revisited. Hogan v. Warden, 109 Nev. 952, 959, 860 P.2d 710, 715 (1993); see also Hall v.  

	

24 	State, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99 (1975); Pellegrini, 117 Nev. at 860, 34 

	

25 	P.3d at 519; McNelton v. State, 115 Nev. 396, 990 P.2d 1263, 1276 (1999); Valerio v. State, 

	

26 	112 Nev. 383, 386, 915 P.2d 874, 876 (1996). The law of a first appeal is the law of the case 

	

27 	in all later appeals in which the facts are substantially the same; this doctrine "cannot be 

	

28 	avoided by more detailed and precisely focused argument subsequently made after reflection 
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1 	upon the previous proceedings." Hogan, 109 Nev. at 952, 860 P.2d at 710 (citing Hall, 91 

2 	Nev. 314, 535 P.2d 797); see also McNelton, 115 Nev. 396, 990 P.2d 1263. Here, this 

3 	challenge to the legality of his sentence has already been decided on the merits by the 

4 	Nevada Supreme Court on appeal, and thus, is barred by the law of the case doctrine and 

5 	must be dismissed. 

CONCLUSION 

Based on the aforementioned arguments, the State respectfully requests that this Court 

deny Defendant's Motion To Correct Illegal Sentence Or In The Alternative Motion For 

Modification Of Sentence. 

DATED this 6th day of May, 2011. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ Thomas Carroll 
THOMAS CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 6th day of 

May, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMAN SKI #69140 
aka Robert James Day 
NORTHERN NEVADA CORRECTIONAL CENTER 
P.O. BOX 7000 
CARSON CITY, NV 89702 

BY: /s/ C. Cintola 
C. Cmtola 
Employee of the District Attorney's Office 

6 
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9 
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20 

21 
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24 

25 

26 

27 

28 CH/TC/cc 
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AFFIRMATION 
Pursuant to NRS 2396.030 

The undersi gned does hereb y  affirm that the precedin g  document, 	  

rAte&NAVisic,:\ 
	

Vg■••■... 

(Title of Document) 

filed in case number 

Er- Document does not Contain the social securit y  number of an y  person 

-OR- 

0 Document contains the social security  number of a person as required by : 

0 A specific state or federal law, to wit: 

(State specific state or federal law) 

-or- 

El For the administration of a public pro gram 

-01'- 

0 For an application for a federal or state grant 

-or- 

EJ 	Family  Court Information Sheet 
(NRS 125,130, NRS 125.230 and NRS 1258.055) 

lo 

11 

12 

13 

14 

15 

15 

17 

la 

le 

20 

21 

22 

OeSPI-\o9c),,t , era c,{2-- 
(Attorney  for) 

27 

25 

At firma [Ion 
Riv mid °locumDv • 2043$ 
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• • 
ORIGINAL 

I ORDR 

2 

3 

4 Nevada Bar #0010273 
200 Lewis Avenue 

5 Las Vegas, NV 89155-2212 
(702) 671-2500 

6 	Attorney for Plaintiff 

FILED 
tifir a IUoUIM 41 

CLERK 	N OF THE CO, 

ITIOC1617 83  

Order Owning 
14?9002 

7 

8 
	

DISTRICT COURT 
CLARK COUNTY, NEVADA 

9 

10 THE STATE OF NEVADA, 

11 
	

Plaintiff, 

	

12 
	

—VS— 	

Case No. 	C167783 
13 GREGORY SCOTT HERMANSKI, 

aka, Robert James Day, #1679345 
	 • Dept No. 	VI 

14 

	

15 
	

Defendant. 

16 

	

17 
	

ORDER DENYING DEFENDANT'S PRO PER MOTION TO CORRECT 

	

18 
	

ILLEGAL SENTENCE OR, IN THE ALTERNATIVE, 

	

19 
	

MOTION FOR MODIFICATION OF SENTENCE 

	

20 	 DATE OF HEARING: 05/09/11 
TIME OF HEARING: 8:30 A.M. 

21 

	

22 	THIS MATTER having come on for hearing before the above entitled Court on the 
. 	4:I 

	

23 	9th day of May, 2011, the Defendant not being present, IN PROPER PERSON, the Plaintiff 

24 being represented by DAVID ,  ROGER, District Attorney, through DANIEL WESTMEYER, 

	

25 	Deputy District Attorney, and without benefit of argument, COURT stated its findings that 

M6 Defendant has made the same arguments previously rejected and affirmed on Appeal, and 

	

7 	good cause appearing therefor, 

748 /// 
Nri 

PAWFLIOCSKI.F.D16i0KDR1009.00697808.doc 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
DANIEL WESTMEYER 
Deputy District Attorney 
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DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar_.#002781 

Deputy District Attorney 
Nevada Bar #0010273 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 	COURT ORDERED, Motion DENIED. 

2 	DATED this  V11  	day of May, 2011, 

3 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 pm 

2 

DISTRICT JUDGE 

PAWPDOCSIORDR\FORDF6006.00697ROA.dac 
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CLERK OF THE COURT 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendant. 	  ) 

THE STATE OF NEVADA, 

Plaintiff, 

GREGORY SCOTT HERMANSKT, 
aka Robert James Day, #1679345 

CASE NO: C167783 

DEPT NO: VI 

Electronically Filed 

06/0212011 09:42:10 AM 

1 OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
THOMAS CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

2 

3 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR LEAVE TO FILE 
DEFENDANT'S RESPONSE TO STATE'S OPPOSITION TO DEFENDANT'S PRO PER 

MOTION TO CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

DATE OF HEARING: JUNE 6, 2011 
TIME OF HEARING: 8:30 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

THOMAS CARROLL, Chief Deputy District Attorney, and hereby submits the attached 

22 	Points and Authorities in State's Opposition to Defendant's Motion for Leave to File 

23 	Defendant's Response to State's Opposition to Defendant's Pro Per Motion to Correct Illegal 

24 Sentence Or In The Alternative Motion For Modification Of Sentence. 

25 	This Opposition is made and based upon all the papers and pleadings on file herein, 

26 	the attached points and authorities in support hereof, and oral argument at the time of 

27 	hearing, if deemed necessary by this Honorable Court. 

28 	/// 
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1 	 POINTS AND AUTHORITIES 

	

2 	 STATEMENT OF THE CASE 

	

3 	On December 7, 2000, an Information was filed charging Gregory Scott Hermanski l , 

4 hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

	

5 	NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

	

6 	(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

	

7 	Information to include notice of its intent to seek treatment of Defendant as a Habitual 

	

8 	Criminal (NRS 207.010). On March 13, 2001, Defendant's trial before a jury commenced. 

	

9 	On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

	

10 	sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

	

11 	habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

	

12 	three hundred (300) months incarceration with three hundred eighty-two (382) days credit 

	

13 	for time served. A Judgment of Conviction was filed on May 18, 2001. 

	

14 	Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

	

15 	On November 15 2001, the Supreme Court affirmed Defendant's conviction. However, the 

	

16 	Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

	

17 	conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

	

18 	convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

	

19 	specifically indicate that Defendant's adjudication as a habitual criminal was pursuant to 

	

20 	NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

	

21 	Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

	

22 	for one offense. 

	

23 	Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

24 was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering 

	

25 	this, the district court vacated Defendant's sentence and conducted another sentencing 

26 

27 

28 

I  During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, ease No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski. 

C: Troam FilesNeevia.Com  \Document ConverLer\ temp \ 1 816229-2132322.DOC 
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1 	hearing. In response, the State also filed a notice of intent to seek punishment of Defendant 

	

2 	as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, 

	

3 	this Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced 

	

4 	him to two concurrent life sentences without the possibility of parole with no credit for time 

	

5 	served. An Amended Judgment of Conviction was filed on May 16, 2003. 

	

6 	Defendant filed a timely appeal from the Amended Judgment of Conviction, Case No. 

	

7 	41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in Case No. 

	

8 	41405, affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on July 18, 

	

10 	2005. The State's Opposition was filed on September 20, 2005. The Court also ordered a 

	

11 	supplemental response from the State regarding Defendant's Ground 3 of his Petition which 

	

12 	alleges ineffective assistance of counsel at his re-sentencing under his true birth name. The 

	

13 	State filed its Supplemental Response on December 8, 2005. On February 3, 2006, the Court 

	

14 	denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). A Findings of 

	

15 	Fact, Conclusions of Law and Order was filed on March 3 2006. A Notice of Entry of 

	

16 	Decision and Order was filed on March 6, 2006. 

	

17 	On March 17, 2006, Defendant filed a Motion for Rehearing. The State filed its 

	

18 	Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was denied. 

	

19 	Defendant filed a Notice with the Nevada Supreme Court appealing the District 

	

20 	Court's denial of his Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, 

	

21 	the Nevada Supreme Court filed an Order of Affirmance and Limited Remand to Correct 

22 Judgment of Conviction (Case No. 47011). The Supreme Court remanded Defendant's case 

	

23 	to the District Court for the sole purpose of amending the Judgment of Conviction to read 

	

24 	that Defendant was adjudicated a habitual offender pursuant to NRS 207.012 for both the 

	

25 	robbery and burglary counts. Remittitur was issued on August 8, 2006. 

	

26 	Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

	

27 	was tiled on July 27, 2006. 

	

28 	/// 
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1 	Defendant filed a Motion To Stay Proceedings And Motion For Appointment Of 

	

2 	Counsel on August 11, 2006. The State filed its Opposition on August 22, 2006. On August 

	

3 	23, 2006, Defendant's motion was denied. Defendant filed a Notice of Appeal on August 

4 28 2006 from the Second Amended Judgment of Conviction and the District Court's Order 

	

5 	denying his Motion to Stay Proceedings And Motion For Appointment of Counsel (Case No. 

	

6 	47963). On October 3, 2006, the Nevada Supreme Court filed an order, dismissing 

	

7 	Defendant's appeal. Remittitur was issued on October 31, 2006. 

	

8 	On February 9, 2010, Defendant filed a Motion To Correct Illegal Sentence Or In The 

9 Alternative Motion For Modification Of Sentence. The Motion was denied by the District 

	

10 	Court on February 22, 2010. On March 25, 2010, Defendant filed a Notice of Appeal. On 

	

11 	September 9, 2010, the Nevada Supreme Court affirmed the District Court's denial of 

	

12 	Defendant's Motion to Correct an Illegal Sentence and found that his sentence was legal. 

	

13 	Remittitur was issued on October 5, 2010. 

	

14 	On April 25, 2011, Defendant filed a second Motion to Correct an Illegal Sentence or, 

	

15 	in the Alternative Motion for Modification of Sentence to which the State filed a response. 

	

16 	The motion was denied by the District Court on May 9, 2011 and the Order of Denial was 

	

17 	entered on May 20, 2011. 

	

18 	On May 24, 2011, the instant Motion for Leave to File Defendant's Response to 

	

19 	State's Opposition to Defendant's Pro Per Motion To Correct Illegal Sentence Or In The 

	

20 	Alternative Motion For Modification Of Sentence to which the State responds as follows. 

	

21 	 ARGUMENT 

	

22 	 THERE IS NO BASIS TO GRANT DEFENDANT'S MOTION 

	

23 	The State opposes Defendant's motion on the ground that there is simply no basis to 

	

24 	grant it. On May 9, 2011, the District Court denied Defendant's Motion To Correct Illegal 

	

25 	Sentence Or In The Alternative Motion For Modification Of Sentence ("Motion to Correct 

	

26 	Illegal Sentence'). The Order of Denial was entered on May 20, 2011. Accordingly, there is 

	

27 	no reason to grant Defendant's motion for leave to file Defendant's response to the State's 

	

28 	/// 
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1 	opposition, and thus, the instant motion is moot. NCAA v. Univ. Nev. Reno, 97 Nev. 56, 624 

2 	P.2d 10 (1981). 

3 	 CONCLUSION 

4 	Based on the aforementioned arguments, the State respectfully requests that this Court 

5 	deny Defendant's Motion for Leave to File Defendant's Response to State's Opposition to 

6 	Defendant's Pro Per Motion To Correct Illegal Sentence Or In The Alternative Motion For 

7 	Modification Of Sentence. 

DATED this 2nd day of June, 2011. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ Thomas Carroll 
THOMAS CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 2nd day of 

June, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

22 

23 

24 

25 

26 

27 

28 CH/TC/cc 

GREGORY SCOTT HERMANSKI, #69140 
aka Robert James Day 
NORTHERN NEVADA CORRECTIONAL CENTER 
P.O. BOX 7000 
CARSON CITY, NV 89702 

BY: /s/ C. Cintola 
C. Cintola 
Employee of the District Attorney's Office 
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) 
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) 
) 
) 

Defendant. 
	  ) 

THE STATE OF NEVADA, 

Plaintiff, 

GREGORY SCOTT HERMANSKT, 
aka Robert James Day, #1679345 

CASE NO: C167783 

DEPT NO: VI 

Electronically Filed 

06/0212011 10:03:12 AM 

1 OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
THOMAS CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
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STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR LEAVE TO FILE 
SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO 

CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

DATE OF HEARING: JUNE 6, 2011 
TIME OF HEARING: 8:30 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

THOMAS CARROLL, Chief Deputy District Attorney, and hereby submits the attached 

22 	Points and Authorities in State's Opposition to Defendant's Motion for Leave to File 

23 	Supplemental Points and Authorities in Support of Motion to Correct Illegal Sentence Or In 

24 The Alternative Motion For Modification Of Sentence. 

25 
	

This Opposition is made and based upon all the papers and pleadings on file herein, 

26 
	

the attached points and authorities in support hereof, and oral argument at the time of 

27 
	

hearing, if deemed necessary by this Honorable Court. 
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POINTS AND AUTHORITIES 

	

2 	 STATEMENT OF THE CASE 

	

3 	On December 7, 2000, an Information was filed charging Gregory Scott Hermanski l , 

4 hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

	

5 	NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

	

6 	(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

	

7 	Information to include notice of its intent to seek treatment of Defendant as a Habitual 

	

8 	Criminal (NRS 207.010). On March 13, 2001, Defendant's trial before a jury commenced. 

	

9 	On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

	

10 	sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

	

11 	habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

	

12 	three hundred (300) months incarceration with three hundred eighty-two (382) days credit 

	

13 	for time served. A Judgment of Conviction was filed on May 18, 2001. 

	

14 	Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

	

15 	On November 15 2001, the Supreme Court affirmed Defendant's conviction. However, the 

	

16 	Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

	

17 	conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

	

18 	convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

	

19 	specifically indicate that Defendant's adjudication as a habitual criminal was pursuant to 

	

20 	NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

	

21 	Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

	

22 	for one offense. 

	

23 	Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

24 was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering 

	

25 	this, the district court vacated Defendant's sentence and conducted another sentencing 

26 

	

27 
	

I  During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, ease No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hcrmanski. 
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1 	bearing. In response, the State also filed a notice of intent to seek punishment of Defendant 

	

2 	as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, 

	

3 	this Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced 

	

4 	him to two concurrent life sentences without the possibility of parole with no credit for time 

	

5 	served. An Amended Judgment of Conviction was filed on May 16, 2003. 

	

6 	Defendant filed a timely appeal from the Amended Judgment of Conviction, Case No. 

	

7 	41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in Case No. 

	

8 	41405, affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on July 18, 

	

10 	2005. The State's Opposition was filed on September 20, 2005. The Court also ordered a 

	

11 	supplemental response from the State regarding Defendant's Ground 3 of his Petition which 

	

12 	alleges ineffective assistance of counsel at his re-sentencing under his true birth name. The 

	

13 	State filed its Supplemental Response on December 8, 2005. On February 3, 2006, the court 

	

14 	denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). A Findings of 

	

15 	Fact, Conclusions of Law and Order was filed on March 3 2006. A Notice of Entry of 

	

16 	Decision and Order was filed on March 6, 2006. 

	

17 	On March 17, 2006, Defendant filed a Motion for Rehearing. The State filed its 

	

18 	Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was denied. 

	

19 	Defendant filed a Notice with the Nevada Supreme Court appealing the District 

	

20 	Court's denial of his Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, 

	

21 	the Nevada Supreme Court filed an Order of Affirmance and Limited Remand to Correct 

22 Judgment of Conviction (case No. 47011). The Supreme Court remanded Defendant's case 

	

23 	to the District Court for the sole purpose of amending the Judgment of Conviction to read 

	

24 	that Defendant was adjudicated a habitual offender pursuant to NRS 207.012 for both the 

	

25 	robbery and burglary counts. Remittitur was issued on August 8, 2006. 

	

26 	Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

	

27 	was tiled on July 27, 2006. 
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ORDER TO TRANSPORT DEFENDANT (FOUND 
	

28 - 29 
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PRISONER TRANSPORTATION 
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RECONSIDERATION 

02/20/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
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952 - 957 

1225 - 1233 
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07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 14, 2001 	315 - 440 
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STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar 4000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 
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Patti Strocchillitntrat - apsport'Coordnator at 1775 887-1, 
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! 

Sent Successfulty 02/11/2002 * Pg 1/2 47 

I 

DISTRICT COURT 
6 
	

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA, 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Plaintiff, 

Case No. 	C167783 
Dept. No. 	IV 

ROBERT JAMES DAY, 
#1679345 

Defendant. 

ORDER FOR PRODUCTION OF INMATE 
ROBERT JAMES DAY, BAC 069140 

DATE OF HEARING: 2/27/02 
'LIME OF HEARING: 9:00 A.M. 

TO: GEORGE GRIGAS, Warden of the High Desert State Prison; 

TO: JERRY KELLER, Sheriff of Clark County, Nevada 

20 	Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by STEWART 

L. BELL, District Attorney, through DAVID B. BARKER, Chief Deputy District Attorney, and 

"r! good cause appearing therefor, 

23 	IT IS HEREBY ORDERED that GEORGE CiR1GAS, Warden of the High Desert State 

24 Prison shall be, and is, hereby directed to produce ROBERT JAMES DAY, Defendant in Case 

its.5 No. C167783, on a charge of Robbery With Use of a Deadly Weapon and Burglary While in 

Possession of a Deadly Weapon wherein THE STATE OF NEVADA is the Plaintiff, inasmuch 

07 as the said Defendant is currently inearecrated in the high Desert State Prison, located in Iudiau 

Springs, Nevada, and his presence will be required in Las Vegas, Nevada, commencing on 

so 

461 



• To: Patti StrucehillIntral Transport Coordnator at 1 775 887 
_,- 

02/11/2002 	Pg 2/2 Sent Successfully 

1 Wednesday, February 27, 2002, at the hour of 9:00 o'clock A.M. and continuing until completion 

2 of the prosecution's case against the said Defendant. 

3 	IT IS FURTHER ORDERED that JERRY KELLER, Sheriff of Clark County, Nevada, 

4 shall accept and retain custody of the said Defendant in the Clark County Detention Center, La-s 

5 Vegas, Nevada, pending completion of said matter in Clark County, or until the further Order 

6 of this Court; or in the alternative shall make all arrangements for the transportation of the said 

7 Defendant to and from the Nevada State Prison facility which are necessary to insure the 

8 Defendant's appearance in Clark County pending completion of said matter, or until further 

9 Order of this Court. 

10 	DATED this  /9 day of February, 2002. 

11 

I"? 

13 	 6:1  

14 STEWART L. BELL 
DISTRICT ATTORNRY 

15 Nevada Bar #000477 

16 

17 

18 

19 

70 

21 

*), 

-73 

24 

27 

2R 

-2- 

' 3" 

BY 
DAVID 
Chief Deputy District Attorney 
Nevada Bar #001648 
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38028 ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

iAtiP3rer1i COO 'fit 

C167783 
CLERK 

IN THE SUPREME COURT OF THE ?Aar bEVADA 

CLERK'S CERTIFICATE 

STATE OF NEVADA, ss. 

Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of 
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this 
matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "ORDER the judgment of conviction AFFIRMED IN PART AND REMAND this matter to 
the district court for proceedings consistent with this order." 

Judgment, as quoted above, entered this 15th day of November, 2001. 

JUDGMENT  

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "Rehearing denied." 

Judgment, as quoted above, entered this 27th day of March, 2002. 

IN WITNESS WHEREOF, I have subscribed m y  name and affixed 

the seal of the Supreme Court at m y  Office in Carson City , 
Nevada, this 11th day  of April, 2002. 

Janette M. Bloom, Supreme Court Clerk 

By: 
Chief Depu Clerk 

UE-06 

APR 19 ta2 
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• 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent.  

No. 38028 

FILED 
VAR 27 2002 

 

 

ORDER DENYING REHEARING 

Rehearing denied. NRAP 40(c). 

It is so ORDERED. 

CLERK 

8Y 	

 
I:1030M L 

E COU 

EPUTY C-LIFIVK 

e ck 	, J. 
Becker 

cc: Hon. Kathy A. Haricastle, District Judge 
Clark County Public Defender 
Robert James Day 
Attorney General/Carson City 
Clark County District Attorney 
Clark County Clerk 

-0530 
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about the investigative deficiencies." 2  Appellant's counsel conducted such 

a cross-examination in this case. Under the circumstances, we conclude 

that the district court did riot err in denying appellant's motion to 

dismiss. 3  

Appellant next contends that the district court abused its 

discretion by admitting testimony regarding an out-of-court statement by 

an unavailable witness. Based on our review of the record, we conclude 

that the district court did not abuse its discretion in finding that the 

statement was not inadmissible hearsay because it was not offered for the 

truth of the matter asserted. 4  Moreover, even assuming that the 

statement was inadmissible hearsay, we conclude that any error in 

admitting it was harmless given the overwhelming evidence of appellant's 

Appellant finally contends that the victim's identification of 

him at trial was unreliable because it was tainted by a one-on-one 

confrontation shortly after the robbery and because police gave the victim 

a picture of appellant after she identified him. We disagree. 

As a preliminary matter, we note that appellant failed to 

challenge the identification at trial. As a result, we need not consider this 

issue. 6  Assuming that this issue was properly before us, we conclude that 

it lacks merit. After a careful review of the record, we conclude that, even 

assuming that the pretrial identification procedure was unnecessarily 

suggestive, the eyewitness' identification of appellant was reliable and 

: 

2Id. at 267, 956 P.2d at 115. 

3To the extent that appellant alleges a violation of Brady v. 
Maryland,  373 U.S. 83 (1963), based on the State's failure to obtain the 
witness's name or to disclose his statement to Sergeant Flaherty, we 
conclude that there was no such violation. 

4See NRS 51.035 (defining "hearsay"). 

3See Franco v. State,  109 Nev. 1229, 1237, 866 P.2d 247, 252 (1993) 
(stating that erroneous admission of hearsay is subject to harmless error 
analysis). 

6See Gaitor v. State,  106 Nev. 785, 788 -89, 801 P.2d 1372, 1375 
(1990), overruled on other grounds by Barone v. State,  109 Nev. 1168, 866 
P.2d 291 (1993). 

2 
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ROBERT JAMES DAY, 

Appellant, 

vs. 

THE STATE OF NEVADA, 

Respondent. JANETTE M. BLOOM 
CLERK 55..4.1PK.ME COAT 

FILED 
NOV 1 5 2001 

No. 38028 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

BY 

  

IEF DEPUTY CaRK 

ORDER AFFIRMING IN PART AND REMANDING IN PART 

This is an appeal from a judgment of conviction, pursuant to a 

jury verdict, of one count of robbery with the use of a deadly weapon and 

one count of burglary while in possession of a deadly weapon. The district 

court adjudicated appellant as a habitual offender and sentenced him to 

serve 10 to 25 years in prison. 

Appellant first argues that the district court erred in denying 

his motion to dismiss based on the State's failure to preserve the identity 

of a material witness. We disagree. 

Because the State never obtained the witness's name, 

appellant's allegation is properly analyzed as a claim that the State failed 

to gather evidence, In Daniels v. State,'  we held that dismissal of criminal 

charges may be an available remedy for the State's failure to gather 

evidence where the evidence was material and the failure to gather the 

evidence was the result of a bad faith attempt to prejudice the defendant's 

case. Even assuming that the witness's testimony would have been 

material, we conclude that appellant failed to demonstrate that the failure 

to gather the witness's name was the result of a bad faith attempt to 

prejudice appellant's case. Accordingly, dismissal of the charges was not 

warranted. Moreover, we note that at the worst, the alleged failure to 

gather evidence appears to have been the result of mere negligence. In 

Daniels,  we explained that such failures to gather evidence warrant no 

sanctions, "but the defendant can still examine the prosecution's witnesses 

'114 Nev. 261, 267-68, 956 P.2d 111, 115 (1998). 

01 — 1c1(Z7._ 



there was no denial of due process. 7  Moreover, it appears that the victim 

received the photograph of appellant after the pretrial identification and 

that the photograph did not affect the reliability of the eyewitness 

identification. Accordingly, we conclude that appellant's contention lacks 

merit. 

Having considered appellant's contentions and concluded that 

they lack merit, we affirm the judgment of conviction. However, our 

review of the judgment of conviction revealed several defects that require 

a remand. 

First, the judgment of conviction states that appellant pleaded 

guilty when, in fact, he was convicted pursuant to a jury verdict. This 

error must be corrected. 

Second, the district court adjudicated appellant as a habitual 

criminal but failed to refer to the statute under which that adjudication 

was made. NRS 176.015(1)(c) provides that a judgment of conviction must 

include "a reference to the statute under which the defendant is 

sentenced." This error must also be corrected. 

Lastly, the sentence set forth in the judgment of conviction 

provides for only one definite term: 10 to 25 years in prison. Appellant, 

however, was convicted of two offenses. Therefore, it appears that 

appellant was not sentenced to definite terms on each conviction.° This 

appears to have been the result of some confusion regarding the 

application of the habitual criminal statute. When the district court 

adjudicates a defendant as a habitual criminal, the habitual criminal 

statute allows for enhancement of the sentence for the substantive crimes 

charged. 9  Thus, in such cases, the district court uses the habitual criminal 

statute to determine the penalty to be imposed for the substantive crimes 

charged (here, robbery and burglary). 1° Moreover, our decision in Lisby v.  

7 Cf. Wright v. State, 106 Nev. 647, 799 P.2d 548 (1990); Gehrke v.  
State, 96 Nev. 581, 613 P.2d 1028 (1980). 

8See 

 

MRS 176.033(1)(b); NRS 176.035; Powell v. State, 113 Nev. 258, 
264 n.9, 934 P.2d 224, 228 n.9 (1997). 

8See MRS 207.010(1); Hollander v. State, 82 Nev. 345, 353, 418 P.2d 
802, 806-07 (1966). 

"'Hollander, 82 Nev. at 353, 418 P.24:1 at 806-07. 

3 



State"  does not stand for the proposition that when a defendant is 

adjudicated as a habitual criminal he may receive only one sentence 

regardless of the number of substantive crimes charged. Rather, Lisbv 

simply stands for the proposition that a defendant may not receive a 

sentence for the substantive crime charged and a separate sentence for 

being a habitual criminal. 12  The district court's failure to specify a 

sentence for each of appellant's convictions must also be corrected.' 3  

For the reasons stated above, we 

ORDER the judgment of conviction AFFIRMED IN PART 

AND RE/VIAND this matter to the district court for proceedings consistent 

with this order. 14  

, 	J. 
Becker 

cc: Hon. Kathy A. Hardcastle, District Judge 
Attorney General 
Clark County District Attorney 
Clark County Public Defender 
Clark County Clerk 

11 82 Nev. 183, 414 P.2d 592 (1966). 

12Id. at 189, 414 P.2d at 595-96; see also Staude v. State,  112 Nev. 1, 
7, 908 P.2d 1373, 1377 (1996). 

oWe note that the district court can enhance the sentence for the 
robbery pursuant to the deadly weapon enhancement statute or the 
habitual criminal statute, but not under both statutes. See Odoms v.  
State 102 Nev. 27, 714 P.2d 568 (1986). 

"We have considered all proper person documents filed or received 
in this matter, and we conclude that the relief requested is not warranted. 

4 
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• 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

ROBERT JAMES DAY, 	 Supreme Court No. 38028 
Appellant, 

vs. 
THE STATE OF NEVADA, 	 District Court Case No. C167783 
Respondent. 

REMITTITUR  

TO: Shirley Parraguirre, Clark County Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 
Receipt for Remittitur. 

DATE: April 11,2002 

Janette M. Bloom, Clerk of Court 

By: 
	

tRIAOLN-6-46.  
Chief urk e ut y Clerk 

cc: Hon. Kathy A. Hardcastle, District Judge 

Attorney General/Carson City 
Clark County District Attorney 
Clark County Public Defender 

RECEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

REMITTITUR issued in the above-entitled cause, on 

100  

APR 1 5 2002 
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County Clerk 
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MARCUS D. COOPER 

2 PUBLIC DEFENDER 
Nevada Bar 42290 

3 309 South Third Street, Suite 226 
Las Vegas, Nevada 89155 

4 (702) 455-4685 
Attorney for Defendant 

5 Public Defender File No. F-00-3002 
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DISTRICT COURT 

7 
	

CLARK COUNTY, NEVADA 

8 THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO. O167783X 
vs. 

10 
	

DEPT. NO. IV 
ROBERT JAMES DAY, 

11 
	

DATE: 7-24-02 
Defendant. 

12 
	

TIME: 9:00 a.m. 

13 	 MOTION FORA NEW TRIAL 

14 	COMES NOW Defendant, ROBERT JAMES DAY, by and through his 

15 attorney, DIANNE M. DICKSON, Deputy Public Defender, and hereby 

16 seeks an Order from this Court for a new trial. 

17 	This Motion is based upon the Memorandum of Points and 

18 Authorities and argument at the time set for hearing on this Motion. 

19 	DATED this 19th day of July, 2002. 

Respectfully Submitted: 

CLARK COUNTY PUBLIC DEFENDER 

IW44" 

20 

21 

22 

23 

24 

By: 04111171!DI 
Nevada Bar #5620 
Deputy Public Defender 

470 



I 
	

MEMORANDUM OF POINTS AND AUTHORITIES  

2 	 SUMMARY OF RELEVANT FACTS 

3 	Mr. DAY was charged with Robbery With Use Of A Deadly Weapon 

4 and Burglary While In Possession Of A Deadly Weapon for an offense 

5 which occurred on April 22, 2000, when the Parkway Inn Motel was 

6 robbed shortly before 1:00 p.m. Karen Walker, an employee of the 

7 motel, testified that an individual came behind the counter where 

8 she was working and removed all of the paper money from two cash 

9 drawers while holding a small knife. 	Ms. Walker gave the 

10 description of the robber as having gray hair, a mustache, 

11 approximately her height and age (5'5" and 52 years old), wearing 

12 blue jeans and a blue and white T-shirt. When Ms. Walker was asked 

13 whether or not the person had any tattoos, she said no. Mr. DAY'S 

14 arms are covered in tattoos. Mr. DAY is also 5'11" and was 46 years 

old. 

Approximately twenty to thirty minutes later and about a half 

mile away, Sgt. Flaherty saw Mr. DAY walking among the trucks at the 

truck stop by the Wild Wild West Casino. Sgt. Flaherty said that 

Mr. DAY fit the description because he was wearing blue jeans and 

had gray hair. Sgt. Flaherty parked his vehicle partially in front 

of a truck where Mr. DAY was standing talking to the truck driver. 

Sgt. Flaherty had some conversation with Mr. DAY and the truck 

driver, following which Mr. DAY took off running South across 

Tropicana and climbed into another truck where he tried to hide. 

When Mr. DAY was apprehended and searched, Sgt. Flaherty found one 

thousand eighteen dollars and fifty-five cents crumpled up in his 

pocket. Mr. DAY also had a small pocket knife with a two inch 

28 blade. Karen Walker was brought to the area of Mr. DAY'S arrest, 

2 

IME1■1■••in 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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1 was told by the police that they believed they had the person who 

2 had robbed her in custody and, while she was sitting in a police car 

3 approximately forty feet away from Mr. DAY who was in handcuffs and 

4 surrounded by police, she identified him as the robber. The defense 

5 learned for the first time at time of trial that one of the police 

6 officers gave Ms. Walker a picture of Mr. DAY, which picture she 

7 kept and the possession of which may well have tainted her in-court 

8 identification of Mr. DAY. 

9 	Mr. DAY testified that he had been in Las Vegas for 

approximately three months and that, during that period of time, he 

it worked as a lumper at the Wild Wild West Truck stop, though he would 

occasionally go out on the road with truck drivers. In fact, he 

14 

13 said that he had returned the day before his arrest from a week on 

15 

the road where he had earned $560.00. Mr. DAY said that on April 

22nd, he had obtained a job as a lumper along with two other men, 

furniture in the area of Craig Road. Upon their return to the truck 

18 stop, Mr. DAY and the other lumpers folded up the moving pads and 

19 cleaned up the back of the truck while the truck driver went to cash 

20 his check so that he could pay the lumpers. While waiting for the 

21 driver to return, Mr. DAY became involved in a craps game in the 

22 back of the truck with four other lumpers, none of whom he knew by 

23 name. Mr. DAY was winning at craps and, after he made his point, he 

quickly grabbed up the pot that he had won, stuffed the money in his 

pockets and went to talk to the truck driver who had just returned. 

He said that the truck driver paid him and that he was still 

speaking to the truck driver when Sgt. Flaherty approached. 

Initially, Mr. DAY thought that Sgt. Flaherty was security from Wild 

10 

12 

17 

16 working for a truck driver whose name he did not know, unloading 

24 

25 

26 

27 

28 

3 
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1 wild West, because the lumpers frequently had problems with security 

chasing them from the property when he found that St. Flaherty was 

a police officer, he ran because he believed that he was going to be 

arrested for a parole violation he had. Mr. DAY testified that he 

had absconded from parole and that, though he had only a short time 

6 to finish on that parole case, he ran because he did not want to be 

arrested and returned to federal prison. 

At time of trial, Mr. DAY had no proof that there actually was 

9 a parole violation pending. The District Attorney sought and was 

10 

11 

13 

12 he was guilty of the crimes charged. 	The District Attorney 

14 

15 

16 

granted a flight instruction. The District Attorney aroued that the 

fact that Mr. DAY ran when confronted by the police was proof that 

belittled the defense argument and Mr. DAY'S testimony that he had 

run because he had a parole violation. 

Since being incarcerated in prison, Mr. DAY has been notified 

that a detainer has been lodged against him because of his parole 

17 violation! The State knew, or should have known, that there was a 

18 warrant for Mr. DAY'S arrest for absconding from parole at the time 

19 of trial. They failed to make this exculpatory information known to 

20 the defense and even suggested in the closing argument that this 

21 testimony was false: 	"Did he act like a person that possibly 

22 violated a parole for a crime occurring in 1984, a crime he admitted 

23 to on the stand, over a year before he thought his parole was almost 

24 over?" Trans. Vol. 11, pp. 102 - 103. 

25 	 LEGAL ARGUMENT 

The Defendant seeks a new trial based on the grounds of newly 

27 discovered evidence. This motion is governed by NRS 176.515. The 

28 standards for determining whether Mr. DAY is entitled to a new trial 

2 

3 

4 

5 

7 

8 

26 

4 
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I are set forth in Sanborn v. State,  107 Nev. 399, 406; 812 P.2d 1279, 

2  1284 (1991). In order to justify a new trial, the newly discovered 

3 evidence must be: (1) newly discovered; (2) material to the 

defense; (3) such that even with the exercise of reasonable 

diligence it could not have been discovered and produced for trial; 

6 (4) non-cumulative; (5) such as to render a different result upon 

retrial; (6) not only an attempt to contradict, impeach or discredit 

8 a former witness, unless the witness is so important that a 

9 different result would be reasonably probable and (7) the best 

10 evidence the case admits. All of those requirements are met in this 

11 case as discussed below. 

The evidence which the defense has discovered is newly 

discovered. While Mr. DAY testified to the parole violation, the 

prosecution disparaged his testimony and argued that it was not 

believable. The State, who had Mr. DAY'S fingerprints and ran him 

through the NCIC system, knew or should have known that there was a 

17 warrant for his arrest. The fact that a detainer has been placed 

18 against Mr. DAY at Nevada State Prison is new confirmation of Mr. 

DAY'S trial testimony. 

The fact that the defense can now show that Mr. DAY'S testimony 

with respect to the parole violation is true, despite the 

prosecution's argument to the contrary, is certainly a matter which 

is material to the defense. The prosecution's case was based in 

24 

25 

large part on the fact that Mr. DAY ran when approached by the 

police. They were permitted to introduce hearsay statements that he 

tried to hire a ride out of town. The jury repeatedly heard that 

27 Mr. DAY'S flight equaled guilt of the crimes charged. To be able to 

28 prove that he had other reasons to flee is material to his case. 

4 

5 

7 

12 

13 

14 

15 

16 

19 

20 

21 

22 

23 

26 
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sr' 

1 	During trial preparation, the defense relied on the open-file 

policy of the District Attorney. Defense counsel was provided with 

copies of everything in their file, including an NCIC report which 

did not indicate a warrant for parole violation. The defense has no 

access to NCIC reports independent of the prosecution. The defense 

6 has since learned that the NCIC report provided to them is not for 

this Defendant. The defense was reasonably diligent in seeking this 

8 information and in relying on the District Attorney's Office for 

information which the defense cannot itself obtain. 

The evidence which has been discovered is non-cumulative. No 

other witness testified to support Mr. DAY'S testimony. The need 

for corroboration was particularly important in this case as Mr. DAY 

was impeached by his prior felony record and thus had problems with 

credibility to the jury. As indicated, the prosecutor scoffed at 

Mr. DAY'S reasons for running. 

It is likely that if Mr. DAY is granted a new trial, the jury 

which hears this additional testimony will render a different 

result. The State's case consists of: an identification of Mr. DAY 

by Karen Walker, though that identification is tainted by the fact 

that she said that the robber had no tattoos when Mr. DAY clearly 

and obviously is covered with tattoos and by the fact that she was 

given a picture of Mr. DAY on the day of the offense, which she has 

had to study throughout the pendency of these proceedings; the fact 

that Mr. DAY ran when Sgt. Flaherty tried to apprehend him, which 

Mr. DAY explained by testifying that he believed that he would be 

26 'arrested for violating the conditions of his parole for his Federal 

27 Bank Robbery conviction; and the fact that Mr. DAY had over a 

28 thousand dollars in his pockets at the time of arrest, which money 
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V. A 

1 was crumpled into a ball. The jury in this case deliberated for 

2 several hours before finally managing to reach a verdict in this 

3 case. Obviously, the jury had some questions about the strength of 

4 the State's case and it is probable that the verdict would have been 

5 different had they had the benefit of this information to support 

6 Mr. DAY'S testimony. 

7 
	

With respect to the sixth requirement that the newly discovered 

8 evidence be more than an attempt to contradict, impeach or discredit 

9 a former witness, this evidence is not offered for any such purpose. 

10 This evidence would corroborate the testimony of the only defense 

11 witness on this issue, the Defendant himself_ 

12 
	

Finally, the evidence proposed, the records of the parole 

13 violation issued by a Federal Court are certainly the best evidence 

14 which can be presented on this question. 

15 
	

The Defendant requests that the Court grant his Motion for New 

16 Trial. 

17 
	

DATED this 19th day of July, 2002 

18 
	

CLARK COUNTY PUBLIC DEFENDER 

19 

20 By: 

 

   

41:11=2E M. DICKsaa 
21 
	

Nevada Bar #5620 
Deputy Public Defender 
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25 

26 

27 

28 
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1 	 NOTICE OF MOTION 

2 TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff: 

	

3 	YOU WILL PLEASE TAKE NOTICE that the Public Defender's Office 

4 has set the foregoing Motion For A New Trial for hearing on 

5 Wednesday the 24th Day of July, 2002, at 9:00 a.m. in Department IV 

6 of District Court. 

	

7 	DATED this 19th day of July, 2002. 

	

8 	 CLARK COUNTY PUBLIC DEFENDER 

9 

	

10 
	

By: 
DIANNE M. DICKSON- 

	

1 1 
	

Nevada Bar #5620 
Deputy Public Defender 

12 

	

13 	 RECEIPT OF COPY 

	

14 	RECEIPT OF COPY of the foregoing Motion For A New Trial and 

15 Notice of Motion is hereby acknowledged this,/ 	 day of July, 2002. 

	

16 
	

CLARK COUNTY DISTRICT ATTORNEY 

17 

18 	 By: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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By: 
E M. DICKSON 

Nevada Bar #5620 
Deputy Public Defender 

1 0226 
MARCUS D. COOPER 

2 PUBLIC DEFENDER 
Nevada Bar #2290 

3 309 So. Third Street, Suite #226 
Las Vegas, Nevada 89155 

4 (702) 455 - 4685 
Attorney for Defendant 

5 Public Defender File No. F-00-3002 

FILED 
Z11? JUL M P 14: 09 

• 	g 

CLErP. 

6 
	

DISTRICT COURT 

7 
	

CLARK COUNTY, NEVADA 

8 THE STATE OF NEVADA, 
) 

9 
	

Plaintiff, 

	

) 	CASE NO. C167783 
10 vs. 

	

) 	DEPT. NO. IV 
11 ROBERT JAMES DAY, 

	

) 	DATE: 07-24-02 
12 
	

Defendant. 	) 
TIME: 9:00 a.m. 

13 

14 
	

MOTION TO VACATE SENTENCE AS AN HABITUAL CRIMINAL  

15 
	

COMES NOW the Defendant, ROBERT JAMES DAY, by and through 

16 his attorney, DIANNE M. DICKSON, Deputy Public Defender, and 

17 files this Motion to Vacate Sentence as an Habitual Criminal. 

18 
	

This Motion is based upon the Declaration of Counsel and 

19 pleadings and papers on file herein and any oral argument allowed 

20 at the time of hearing on this matter. 

21 
	

DATED this 19th day of July, 2002. 

22 
	

Respectfully Submitted: 

23 
	

CLARK COUNTY PUBLIC DEFENDER 

24 

025. 

26 

27 

28 

1 
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1 	 DECLARATION 

DIANNE M. DICKSON, makes the following declaration: 2 

3 	1.. 	I am an attorney duly licensed to practice law in the 

4 State of Nevada; I am the Deputy Public Defender assigned to 

5 represent the Defendant in the instant matter, and I am familiar 

6 with the facts and circumstances of this case. 

2. 	Defendant was charged with Robbery With Use of a Deadly 

8 Weapon and Burglary While In Possession of a Deadly Weapon, said 

9 charges arising out of an incident which occurred on April 22, 2000. 

3. 	Mr. DAY was convicted of the aforesaid counts by jury 

11 verdict on March 15, 2001. 

4. 	Upon motion of the District Attorney, Mr. DAY was 

13 sentenced as an habitual offender to a maximum term of imprisonment 

14 of three hundred months (300) with a minimum of one hundred twenty 

15 months (120). 

16 	5. 	At the time Mr. DAY was adjudicated as an habitual 

17 offender, the District Attorney submitted certified copies of 

18 records allegedly showing Mr. DAY'S prior felony convictions for 

19 bank robbery, controlled substance violations, embezzlement and 

20 obtaining property by false pretenses, and financial transaction 

21 card theft. 

6. 	At the time Mr. DAY was adjudicated as an habitual 

23 criminal, Defendant's counsel accepted as true the State's 

24 representations that these records were those of Mr. DAY. 

25 
	

7. 	Following the appeal filed by Mr. DAY to the Supreme Court 

26 of Nevada, the Supreme Court ordered that Mr. DAY be re-sentenced. 

27 
	

S. 	Subsequent to Mr. DAY'S original sentence on May 9, 2001, 

28 the defense obtained copies of the documents which had been 

2 

479 

7 

10 

12 

22 



1 submitted to the Court to support the habitual criminal allegations. 

2 
	

9. 	In reviewing these documents, the defense learned that 

3 these prior convictions are not those of this Defendant. 

4 	10. The defense requested that the Las Vegas Metropolitan 

5 Police Department perform a fingerprint analysis of the fingerprints 

6 taken from Mr. DAY at the time of his arrest on April 22, 2000 and 

7 the fingerprints submitted in conjunction with the alleged prior 

8 criminal records. 

9 	11. Cheryl Stubblefield, a Senior Law Enforcement Support 

10 Technician in the Fingerprint Bureau has issued a report indicating 

11 that the fingerprints which are part of the documentation for the 

12 alleged prior record of Mr. DAY do not match the fingerprints of Mr. 

13 DAY and that he is therefore not the same person who has acquired 

14 the prior criminal record which was submitted to this Court in order 

15 to justify the habitual criminal allegations. 

16 	12. The Defendant requests that he be re-sentenced, not as an 

17 habitual criminal, but simply on the charges for which he was 

18 convicted. 

19 	I declare under penalty of perjury that the foregoing is true 

20 and correct. 	(NRS 53.045). 

21 	EXECUTED this 19th day of July, 2002. 

22 

23 

24 

25 

26 

27 

 

28 
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1 	 NOTICE OF MOTION 

2 TO: CLARK COUNTY DISTRICT ATTORNEY 

3 	YOU WILL PLEASE TAKE NOTICE that the Public Defender's Office 

4 has set the foregoing Motion to Vacate Sentence as an Habitual 

5 Criminal for hearing on Wednesday, the 24th day of July, 2002, at 

6 9:00 a.m. in Department IV of District Court. 

7 	DATED this 19th day of July, 2002. 

8 
	

MARCUS D. COOPER 
Nevada Bar #2290 

9 
	

PUBLIC DEFENDER 

10 

11 
	

By: 
DIANNE M. DICKSON 
Nevada Bar 45620 
Deputy Public Defender 

RECEIPT OF IMEX  

RECEIPT OF COPY.  of the foregoing Motion to Vacate Sentence as 

If  

17 2002. 

18 
	

CLARK COUNTY DISTRICT ATTORNEY 

19 

20 	 By: 

21 

22 

23 

24 

25 

26 

27 

28 

4 

12 

13 

14 

15 

16 an Habitual Criminal is hereby acknowledged this day of July, 
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Los Vegas Metropolitan Police 
Department 

400 East Stewart Avenue 
Las Vegas., Nevada 69)01-2984 

(702) 795-3111 

• • 

To Whom it May Concern: 

'JERRY 
KELLER, 
Sheritt 

Per the request of 	RUBEN AQUI_Na, TVIRSTTCATOF 	, from 	 

_aLARK__GaTray„NENATh§, 	 , a fingerprint comparison was performed in the 
AFIS Section of the LVMPD Fingerprint Bureau on the following individual(s): 

ROBERT JAMES DAY, 11.. = GREGORY scaiT_HERmai  

The documents used in this fingerprint comparison were: 
- LVMPD FINGE—Z  TS DATED 4 -22 - 0.11  
- FINGERPRINTS (XEROX COPY) FROM FEDERAL  CORRECTIONS COMPLEX-ME 	aLEmAN. F1 
• DATED 9-9-97 

- FINGERPRINTS (M E= ex)  :1401M FLIFFML COOLE  LIM 
	

NLRB 

DATED 10-2-95 AND 9-,14-94 
The findings from this comparison are as follows: 

TYMPDFINGERPRursAr a_TE 	1FRAL CORli 	[INS  XEROX COP 

OF PRINTS THAT WERE SUPPLIED BY INVESTIGATOR R g__AQUINC 

Please contact the technician listed below should you require any further information regarding this 

fingerprint comparison. 

t- 
Name/P# 
Senior Law Enforcement Support Technician 
AFIS Section, Fingerprint Bureau 
229-  30-2  

3-20-2002 
Date 

Partners with the Community Cal 
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3 

4 

5 

6 

ORDR 
MORGAN D. HARRIS 
MARCUS D. COOPER 
Nevada Bar #2290 
309 South Third St., #226 
Las Vegas, Nevada 89155 
(702) 455-4685 
Attorney for Defendant 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
7 

8 
THE STATE OF NEVADA 

Plaintiff, 
vs. 

ROBERT JAMES DAY, 

Defendant. 

) 	CASE NO. C167783X 
) 
) 
	

DEPT. NO. IV 
) 
) 
) 
) 
) 
) 
) 

9 

10 

11 

12 

13 

14 

15 

ORDER FOR TRANSCRIPT 

Upon the ex parte application of the above-named 

16 Defendant, ROBERT JAMES DAY, by and through his attorney, DIANNE M. 

17 DICKSON, Deputy Public Defender, and good cause appearing therefor, 

18 
	

IT IS HEREBY ORDERED that the Court Reporter prepare and 

NC 
ac 

Lu copy of the transcript of the proceedings, jury Vbir Dire, held on 

!! 21 March 13, 2001, in Case No. C167783X in District Court Department 
&- 
17: 22 No. IV. 

C) 23 	 DATED this C) 

19 deliver to the Clark County Public Defender, at State expense, a 

day of July, 2002. 

24 

25 

26 submitted by: 
CLARK COUNTY PUBLIC DEFENDER 

27 

BYilt"-t'l &r-'  DIAUE M. DICi 	ffa'Ze/  
DEPUTY PUBLIC DEFENDER 

28 

Rts 

487 



m
3

13
  A
iN

no
o 

22 

27 

28 

919 

ANNE M. DICKSON, #5620 
Deputy Public Defender, 

By 

I • 

 

f-) q 	 trio 

1 0001 
MARCUS D. COOPER 

2 PUBLIC DEFENDER 
Nevada Bar No. 2290 

3 309 South Third Street 
Las Vegas, NV 89155 

4 702-455-4685 
Attorney for Defendant 

5 

6 

7 

8 

frITTET 

AUG Li 	I 22 PH '02 

ve4creo,,, 

GLERK 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

10 THE STATE OF NEVADA, 

11 	 Plaintiff, 

12 	vs. 

13 ROBERT JAMES DAY, 

14 	 Defendant. 

15 

CASE NO. C167783 

DEPT. NO. IV 

16 	 DECLARATION OF DEFENDANT  

17 	 COMES NOW the defendant, Robert James Day, through his attorney, 

18 DIANI'■-E M. DICKSON, Deputy Public Defender, and hereby files the attached Declaration 

19 in support of various motions pending before this Court. 

20 	 MARCUS D. COOPER 
CLARK COUNTY PUBLIC DEFENDER 

21 
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1 
	

RECEIPT OF A COPY of the foregoing Declaration of 

2 Defendant is hereby acknowledged this ,2 7 day of August 

   

3 2002. 

CLARK COUNTY DISTRICT ATTORNEY 4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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r)c-1 

1 0001 
MARCUS D. COOPER 

2 PUBLIC DEFENDER 
Nevada Bar No. 2290 

3 309 South Third Street 
Las Vegas, NV 89155 

4 702-455-4685 
Attorney for Defendant 

5 

6 

'77? COURT 
AUt:i 2 8 illud 

 

7111•11.•■••■■-•-  

 

 

CLERK 

Bey 	  

DEPUTY 

 

 

ALAN CASTLE 

 

7 
	

DISTRICT COURT 

8 
	

CLARK COUNTY, NEVADA 

9 

10 THE STATE OF NEVADA, 

11 	 Plaintiff, 

12 
	

VS . 

13 ROBERT JAMES DAY, 

CASE NO. C167783 

DEPT. NO. IV 

DOCKET C 

DATE OF HEARING: 8/28/02 

Defendant. 

MOTION TO DISMISS COUNT PURSUANT TO HABITUAL 
CRIMINAL STATUTE. NRS 207.010  

COMES NOW the defendant, Robert James Day, through his attorney, 

DIANNE M. DICKSON, Deputy Public Defender, and hereby files the attached Motion To 

Dismiss Count Pursuant To Habitual Criminal Statute, NRS 207.010. 

DATED this 28th day of August, 2002. 

MARCUS D. COOPER 
CLARK COUNTY PUBLIC DEFENDER 

14 
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17 

18 

19 

20 

21 
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RECEIPT OF COPY of the foregoing Motion To Dismiss Count 

Pursuant To Habitual Criminal Statute, MRS 207.010is hereby 

acknowledged this 2 1 day of August, 2002. 

CLARK COUNTY DISTRICT ATTORNEY 
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PlArj)11  A E M. DI SON, #5620 
Deputy Public Defender, ts-) 

24 

1 0001 
MARCUS D. COOPER 

2 PUBLIC DEFENDER 
Nevada Bar No. 2290 

3 309 South Third Street 
Las Vegas, NV 89155 

4 702-455-4685 
Attorney for Defendant 

5 

6 

FILED 
4tic 30 9 

2:-1 

CLE.70.."
, 

7 
	

DISTRICT COURT 

8 
	

CLARK COUNTY, NEVADA 

9 

10 THE STATE OF NEVADA, 

11 	 Plaintiff, 

12 	vs. 

13 ROBERT JAMES DAY, 

14 	 Defendant. 

15 

CASE NO. C167783 

DEPT. NO. IV 

DOCKET C 

DATE OF HEARING: 919/02 

16 	 MOTION FOR A NEW TRIAL  

17 	 COMES NOW the defendant, Robert James Day, through his attorney, 

18 DIANNE M. DICKSON, Deputy Public Defender, and hereby files this Motion For A New 

19 Trial. This motion is based upon the Memorandum of Points and Authorities and argument 

20 of counsel at the time set for the hearing on the motion. 

21 	 DATED this 29th day of August, 2002. 

22 	 MARCUS D. COOPER 
CLARK COUNTY PUBLIC DEFENDER 
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• 
	 t,G5 Ve.gaL.p(.,ppiAui 

Department 

4C0 East Stewart Avenue 
Las Vegas, Nvac 89141-298 ,1 

(702) 795-3/ I 

To Whom it May Concern: 

  

Per the request of 

AFIS Section of the LVMPD 

ROBERT JAMES DAY, 21.2:CA 

LNV.7.qTTC:AT0P 	, from 	 

	  ,a fingerprint comparison was performed in the 

Fingerprint Bureau on the following individual(s): 

GlIEGORY SLPTT ;TFlimANS77 	(ID #1679245)  

 

 
 

The documents used in this fingerprint comparison were: 

- LVMPD FINGERPRTNTS DATED 4-  

- FINGERPRINTS (XEROX COPY) FROM FEDERAL CDRRECTIONS CO LEX-

DATED 9-9-97 

7:ER - FENCE -PRINTS M VP 

DATED 10-2-95 AND 9,14-94 

The findings from this comparison are as follows: 

LVMPD 	 NOT IDENTICAL WITH THE  

OF PRINTS THAT  WERE SUPKIED BY INVESTIGATOR RUnq AQUTNO.  

Please contact the technician listed below should you require any further information regarding this 

fingerprint comparison. 

Name/P# 
Senior Law Enforcement Support Technician 

APIS Section, Fingerprint Bureau 

229-• 30-2 

3-20-2002 

Date 

. CP:t  
Partners with the Commun ity 
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By 

?4. 

25 

26 

NOTICE OF MOTION 

2 TO: 	CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff; 

3 	 YOU WILL PLEASE TAKE NOTICE that the Public Defender's 

4 Office has set the foregoing Motion For A New Trial on September 9, 

5 2002, at the hour of 9:00 a.m. in Department IV of the Eighth 

6 Judicial District Court or as soon thereafter as counsel may be 

7 heard. 

8 

9 

DATED this 29th day of August, 2002. 

CLARK COUNTY PUBLIC DEFENDER 

10 

11 
DEPUTY PUBLIC DEFENDER 

12 

13 

14 

15 

16 

17 

18 

19 

20 	 RECEIPT OF A COPY of the foregoing Motion For A New Trial 

21 and Notice of Motion is hereby acknowledged this 
	 day of 

22 August, 2002. 

23 
	

CLARK COUNTY DISTRICT ATTORNEY 

27 

28 

4 
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IF l i t_ E-1Y 

Se 26 3 si M '02 

CLERK 

6 

7 

8 

9 

10 

11 ROBERT JAMES DAY, 
#1679345 

12 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Case No. 	C167783 
Dept. No. 	IV 

THE STATE OF NEVADA, 

Plaintiff, 

1 OP! 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

5 

13 
	

Defendant. 

14 

15 
	

ORDER FOR PRODUCTION OF INMATE 
ROBERT JAMES DAY, BAC #69140 

16 
DATE OF HEARING: 10/2/02 

17 
	

TIME OF HEARING: 9:00 A.M. 

18 
	

TO: GEORGE GRIGAS, Warden of the High Desert State Prison; 

TO: JERRY KELLER, Sheriff of Clark County, Nevada 

Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by STEWART 

L. BELL, District Attorney, through SCOTT S. MITCHELL, Chief Deputy District Attorney, 

and good cause appearing therefor, 

IT IS HEREBY ORDERED that GEORGE GRIGAS, Warden of the High Desert State 

Prison shall be, and is, hereby directed to produce ROBERT JAMES DAY, Defendant in Case 

No. C167783, on a charge of Robbery With Use of a Deadly Weapon and Burglary While in 

Possession of a Deadly Weapon wherein THE STATE OF NEVADA is the Plaintiff, inasmuch 

as the said Defendant is currently incarcerated in the High Desert State Prison, located in Indian 

Springs, Nevada, and his presence will be required in Las Vegas, Nevada, commencing on 

515 



1 Wednesday, October 2,2002, at the hour of 9:00 o'clock A.M. and continuing until completion 

2 of the prosecution's case against the said Defendant. 

3 	IT IS FURTHER ORDERED that JERRY KELLER, Sheriff of Clark County, Nevada, 

4 shall accept and retain custody of the said Defendant in the Clark County Detention Center, Las 

5 Vegas, Nevada, pending completion of said matter in Clark County, or until the further Order 

6 of this Court; or in the alternative shall make all arrangements for the transportation of the said 

7 Defendant to and from the Nevada State Pr -ison facility which are necessary to insure the 

8 Defendant's appearance in Clark County pending completion of said matter, or until further 

9 Order of this Court. 

10 	DATED this  C>96'  day of September, 2002. 

11 

12 

13 

14 STEWART L. BELL 
DISTRICT ATTORNEY 

15 Nevada Bar 4000477 

16 

17 BY 
SCOTT S. MITCHELL 

18 
	

Chief Deputy District Attorney 
Nevada Bar 4000346 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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FILED 
iOn OCT - I IP 1:  3f 

11 
MORGAN D. HARRIS 
0001 
	 OR:CANAL 

PUBLIC DEFENDER 
Nevada Bar No. 1879 
309 South Third Street 
Las Vegas NV 89155 

4 702-45S-4685 
Attorney for Defendant 

5 

6 
DISTRICT COURT 

7 
CLARK COUNTY, NEVADA 

2 

3 

8 

9 

	

THE STATE OF NEVADA, 	 ) 	CASE NO. C167783X 
10 	 ) 

	

Plaintiff, 	 ) 	DEPT. NO. IV 
11 	vs. 	 ) 

) 	DATE OF HEARING: 10/02/02 
12 ROBERT JAMES DAY, 	 ) 

) 	TIME OF HEARING: 9:00 
13 	 Defendant. 	 ) 
	 ) 

MOTION FOR A NEW TRIAL 

COMES NOW Defendant, ROBERT JAMES DAY, by and through his 

attorney, DIANNE M. DICKSON, Deputy Public Defender, and hereby 

seeks an order from this Court for a new trial. This motion is 

based upon the Memorandum of Points and Authorities and argument at 

the time set for hearing on the motion. 

DATED this 1st day of October, 2002. 

MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Deputy Public Defender 

0 
0 

23 

24 

0 

t-s$ 

28 
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1 	 MEMORANDUM OF POINTS AND AUTHORITIES  

2 	 Summary Of Relevant Facts  

3 	 Mr. Day was charged with Robbery With Use Of A Deadly 

4 Weapon and Burglary While In Possession Of A Deadly Weapon for an 

5 offense which occurred on April 22, 2000, when the Parkway Inn Motel 

6 was robbed shortly before 1:00 p.m. Karen Walker, an employee of 

the motel, testified that an individual came behind the counter 

8 where she was working and removed all of the paper money from two 

cash drawers while holding a small knife. M. Walker gave the 

description of the robber as having gray hair, a mustache, 

approximately her height and age (5'5" and 52 years old), wearing 

blue jeans and a blue and white T-shirt. When ms. Walker was asked 

13 whether or not the person had any tatoos, she said no. Mr. Day's 

14 arms are covered in tatoos. Mr. Day is also 5'll” and was 46 years 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

old. 

Approximately twenty to thirty minutes later and about a 

halt mile away, Sgt. Flaherty saw Mr. Day walking among the trucks 

at the truck stop by the Wild Wild West Casino. Sgt. Flaherty said 

that Mr. Day fit the description because he was wearing blue jeans 

and had gray hair. Sgt. Flaherty parked his vehicle partially in 

front of a truck where Mr. Day was standing talking to the truck 

driver. Sgt. Flaherty had some conversation with Mr. Day and the 

truck driver, following which Mr. Day took off running South across 

Tropicana and climbed into another truck where he tried to hide. 

When Mr.Day was apprehended and searched, Sgt. Flaherty found one 

thousand eighteen dollars and fifty-five cents crumpled up in his 

pocket. Mr. Day also had a small pocket knife with a two inch 

28 blade. Karen Walker was brought to the area of Mr. Day's arrest, 

2 

7 

9 

10 

11 

12 
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1 was told by the police that they believed they had the person who 

2 had robbed her in custody and, while sitting in a police car 

approximately forty feet away from Mr. Day who was in handcuffs and 

surrounded by police, she identified him as the robber. The defense 

5 learned for the first time at time of trial that one of the police 

officers gave Ms. Walker a picture of Mr. Day, which picture she 

kept and the possession of which may well have tainted her in court 

8 identification of Mr. Day. 

Mr. Day testified that he had been in Las Vegas for 

approximately three months and that during that period of time he 

Worked as a lumper at the Wild Wild West Truckstop, though he would 

12 occasionally go out on the road with truck drivers. In fact, he 

13 said that he had returned the day before his arrest from a week on 

14 the road where he had earned $560.00. Mr. Day said that on April 

15 22nd, he had obtained a job as a limper along with two other men, 

16 working for a truck driver whose name he did not know unloading 

17 furniture in the area of Craig Road. Upon their return to the truck 

18 stop, Mr. Day and the other lumpers folded up the moving pads and 

19 cleaned up the back of the truck while the truck driver went to cash 

20 his comp check so that he could pay the lumpers. While waiting for 

21 the driver to return, Mr. Day became involved in a craps game in the 

22 back of the truck with four other lumpers, none of whom he knew by 

23 name. Mr. Day was winning at craps and, after he made his point, he 

24 quickly grabbed up the pot that he had won, stuffed the money in his 

25 pockets and went to talk to the truck driver who had just returned. 

26 He said that the truck driver paid him and that he was still 

27 speaking to the truck driver when Sgt. Flaherty approached. 

28 Initially, Mr. Day thought that Sgt. Flaherty was security from Wild 

3 

4 

6 

7 

9 

10 

11 

3 
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1 Wild West, because the lumpers frequently had problems with security 

2 chasing them trom the property. When he found that St. Flaherty was 

3 a police officer, he ran because he believed that he was going to be 

4 arrested for his parole violation. 

	

5 	 Because of his continuous incarcerations since April 22, 

6 2000, Mr. Day was never able to go back to the truck stop to try to 

7 locate the unnamed individuals he had worked with. Defense counsel 

8 and her investigator tried to locate these people, but, armed with 

9 only a photograph of Mr. Day and not knowing whom they were looking 

10 for, they were unsuccessful in finding the witnesses who had worked 

11 with Mr. Day on April 22, 2000, though a witness was located who 

12 confirmed that Mr. Day worked as a lumper at that truck stop. 

	

13 	 After his conviction, Mr. Day was sentenced by this Court 

14 as a habitual criminal and was sent to High Desert State Prison. 

15 While he was at High Desert State Prison, he was approached by a 

16 gentlemen named Jones Beck. Mr. Beck said he recognized Mr. Day and 

17 that he remembered working with Mr. Day on April 22, 2000. Mr. Beck 

18 was one of the two lumpers who worked with Mr. Day in moving the 

19 furniture and who was present at the scene waiting for the truck 

20 driver to return and pay them. Mr. Beck has signed an affidavit 

21 which is attached hereto regarding the matters that Mr. Beck would 

22 have testified to if his identity had been known at the time of 

23 trial and which he will testify to if Mr. Day is granted a new 

24 trial. 

	

25 	 Legal .Argument  

	

26 	 The Defendant seeks a new trial based on the grounds of 

27 newly discovered evidence. This motion is governed by NRS 176.515. 

28 The standards for determining whether Mr. Day is entitled to a new 

4 
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trial are set forth in Sanborn v, state,  107 Nev. 399, 406, 812 P.2d 

2 1279, 1284 (1991). 	In order to justify a new trial, the newly 

discovered evidence must be 	(1) newly discovered; (2) material to 

the defense; (3) such that even with the exercise of reasonable 

diligence it could not have been discovered and produced for trial; 

(4) non-cumulative; (5) such as to render a different result upon 

retrial; (6) not only an attempt to contradict, impeach or discredit 

a former witness, unless the witness is so important that a 

9  different result would be reasonably probable and (7) the best 

10 evidence the case admits. All of those requirements are met in this 

case as discussed below. 

12 	 The evidence which the defense has discovered is certainly 

13 newly discovered. As indicated during the trial in this matter, Mr. 

14 Day did not know the names of the persons with whom he worked as a 

15 lumper. Mr. Day discovered the identity of Beck when he was sent to 

16 the state prison where he saw Mr. Beck and recognized him as one of 

17 the men he had worked with on April 22, 2000. This all occurred 

18 within the past month. 

19 	 The fact that the defense has discovered a witness who can 

20 provide an alibi to Mr. Day for the time of the offense, who can 

21 corroborate Mr. Day's testimony that he was working as a lumper for 

22 the unknown truck driver on the morning of April 22, 2000, and who 

23 can confirm that Mr. Day was gambling shortly before the police 

24 officer appeared on the scene are certainly matters which are 

25 material to the defense. If anything, the testimony of this other 

26 lumper is at least as, if not more, compelling than would be the 

27 testimony of the unknown truck driver whom the defense had been 

28 trying to locate throughout this case. 

1 

3 

4 

5 

6 

7 

8 

11 

5 
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1 	 while preparing for the case, the defense attempted to 

2 locate other lumpers who could corroborate Mr. Day's testimony. 

3 Defense counsel's investigator went to the area of the truck stop on 

4 more than one occasion and showed a picture of Mr. Day to the 

5 lumpers and truck drivers, attempting to find the people who had 

6 worked with Mr. Day. As the Court knows, the defense was partially 

7 successful in that it found Robert Beasley, who testified at trial 

8 and confirmed that Mr. Day worked as a lumper, but Mr. Beasley had 

9 no knowledge of the events of April 22, 2000. The investigator was 

10 not able to find anyone who worked with Mr. Day on April 22, 2000. 

11 Because Mr. Day was incarcerated, obviously he could not go to the 

12 area and attempt to locate people he had worked with. Despite 

13  reasonable diligence, the defense was not able to locate Mr. Powell 

14 until after sentencing. 

	

15 	 The evidence which has been discovered is non-cumulative. 

16 No other witness testified to support Mr. Day's testimony. The need 

17 for corroboration was particularly important in this case as Mr. Day 

18 was impeached by a prior felony record and thus had problems with 

19 credibility to the jury. 

	

20 	 It is likely that if Mr. Day is granted a new trial, the 

21 jury which hears this additional testimony will render a different 

22 result. The State's case consists of: an identification of Mr. Day 

23 by Karen Walker, though that identification is tainted by the fact 

24 that she said that the robber had no tatoos when Mr. Day clearly and 

25 obviously is covered with tatoos and by the fact that she was given 

26 a picture of Mr. Day on the day of the offense, which she has had to 

27 study throughout the pendency cf these proceedings; the fact that 

28 Mr. Day ran when Sgt. Flaherty tried to apprehend him, which Mr. Day 

6 
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explained by testifying that he believed that he would be arrested 

2 for violating the conditions of his parole for his Federal Bank 

3 Robbery conviction; and the fact that Mr. Day had over a thousand 

4 dollars in his pockets at the time of arrest, which money was 

5 crumpled into a ball. The jury in this case deliberated for several 

6 hours before finally managing to reach a verdict in this case. 

7 Obviously, the jury had some questions about the strength of the 

8 State's case and it is probable that the verdict would have been 

9 different had they had the benefit of this vital witness. 

10 
	

With respect to the sixth requirement that the newly 

11 discovered evidence be more than an attempt to contradict, impeach 

12 or discredit a former-witness, this evidence is not offered for any 

13 such purpose_ 	This is an independent witness not called for 

14 purposes of impeachment of any of the other testimony or witnesses. 

15 
	

Finally, the evidence proposed, the testimony of a witness 

16 to the events of April 22, 2000, who will testify of his own 

17 knowledge, is certainly the best evidence which can be presented on 

18 this question. 

19 
	

The Defendant requests that the Court grant him a new 

20 trial 

DATED this 1st day of October, 2002. 

CLARK COUNTY PUBLIC DEFENDER 

21 

22 

23 

24 

25 

26 

27 

28 

iise-DtNNE N. DiceON 
DEPUTY PUBLIC DEFENDER 
NEVADA BAR #5620 

7 
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1 AFFT 
MARCUS D. COOPER 

2 PUBLIC DEFENDER 
Nevada Bar No. 2290 

3 309 South Third Street 
Las Vegas NV 89155 

4 702-455-4685 
Attorney for Defendant 

5 

6 
	

DISTRICT COURT 

7 
	

CLARK COUNTY, NEVADA 

8 THE STATE OF NEVADA, 

9 
	

Plaintiff, 
vs. 

10 
ROBERT JAMES DAY, 

11 
Defendant. 

12 

13 

14 STATE OF NEVADA 
) ss: 

15 COUNTY OF CLARK 	) 

16 

) 	CASE NO. C167783X 
) 
) 
	

DEPT. NO. IV 
) 
) 
) 
) 
) 
	) 

AFFIDAVIT 

I, JONES BERNARD BECK, being first duly sworn, do depose and say: 
17 

I. 	That I know Robert James Day through miscellaneous part-time 
18 

employment, such as washing trucks and loading/unloading furniture 
19 

and other cargo, at or near the Wild Wild West Truck Stop, located 
20 

on Tropicana Ave., Las Vegas, Nevada. 
'7 1 

2. 	That I was approached by Robert James Day the day before the 
22 

incident alleged here and was asked if I was interested in moving 
23 

furniture for a trucker that had recently arrived with cargo. 
24 

3. 	That I agreed to move furniture with Robert James Day the 
25 

following morning. The furniture was going to be delivered to a 
26 

residence near Craig Road and moved into a house. The move would 
27 

take approximately 3-4 hours and I was to be paid forty-dollars 
28 
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I ($40.00). 

	

2 4, 	That I met with Robert James Day the following morning to move 

3 furniture. Prior to meeting with the truck driver, I accompanied 

4 Robert James Day and another white male adult, whose name I do not 

5 recall, to the McDonald's across the street and got breakfast. 

6 After eating breakfast, Rober: James Day, the unknown white male and 

7 I walked back across West Tropicana Ave. to the Wild Wild West truck 

8 stop to meet with the truck driver_ 

	

9 5. 	That we (Mr. Day, the other white male, the truck driver and 

10 1) arrived at a residence on or near Craig Road and unloaded the 

11 furniture. The move took approximately 3-4 hours. 

	

12 6. 	That we arrived back at the Wild Wild West truck stop on or 

13 before 12:00 noon. 

	

14 7. 	That we were informed by the truck driver that he was going to 

cash a check and return shortly to pay us. In the mean time, the 

three of us folded the moving blankets/pads. Also at this time, we 

were joined by two (2) black male adults. I believe that one of the 

18 black male adults called himself "Clarence." All of the others 

19 engaged in gambling; I did not. 

20 B. 	That approximately 45 minutes to an hour later, the truck 

21 driver returned and paid the three of us for the moving services 

22 rendered. I was paid forty-dollars ($40.00); I do not know how much 

23 money Mr. Day received_ 

24 9. 	That after I was paid, the unknown white male and I decided to 

25 go to get some beer. We walked over to a nearby convenience store, 

26 which I believe was the Shell Service Station, and bought some beer. 

27 10. That on the way back to the truck stop, I observed a security 

28 vehicle parked in front of the truck I had helped to unload; I also 

2 

15 

16 

17 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

(2) 	 25 Notary ----  
and ate 

24 

ounty 

3 

EN V. AQU,NO JR. 
'Ic.cary Public - 

No. 99-27559-i 
;sppt. 28 

1 observed several police cars in the McDonald's parking lot which was 

2 across the street from the truck stop. At that time I observed 

3 Robert James Day being taken into custody and he was standing near 

4 the rear of the police vehicles_ 

11. That I did not want to get involved and immediately left the 

area 

12. That T did not see or talk to Robert James Day until I saw him 

incarcerated at High Desert State Prison. It was at this time that 

I was informed by Robert James Day that he was arrested and 

convicted of robbing the motel located on Industrial Road. 

13. That I do not recall how long it took to walk to and from the 

convenience store to buy beer, but I do not believe that Robert 

James Day could have robbed the motel during the time that I was 

gone. It would have taken Robert James Day longer to walk to the 

motel than the time period that it took me to leave and come back 

from buying beer. I was just coming back from the convenience store 

when I observed Robert James Day in custody. 

18 

19 

20 

21 

22 SUBSCRIBED AND SWORN TO before 

23 me this 11 	day of 	e7elle  	, 2002. 

26 
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21 

22 	 By 

1 	 NOTICE OF MOTION 

2 TO: 	CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff: 

3 	 YOU WILL PLEASE TAKE NOTICE that the Public Defender's 

4 Office has set the foregoing Motion For A New Trial on October 2, 

5 2002, at the hour of 9:00 a.m. in Department IV of the Eighth 

6 Judicial District Court or as soon thereatter as counsel may be 

7 heard. 

DATED this 1st day of October, 2002. 

CLARK COUNTY PUBLIC DEFENDER 

5171AN/16 M. DICkION, 45620 
DEPUTY PUBLIC DEFENDER 

13 

14 

15 

16 

17 
	

RECEIPT OF A COPY of the foregoing Motion For A New Trial 

18 and Notice of Motion is hereby acknowledged this 	 day of 

19 October, 2002. 

20 	 CLARK COUNTY DISTRICT ATTORNEY 

8 

9 

10 

11 

12 

By 

23 

24 

25 

26 

27 

28 

8 
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1 OPPS 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

ORIGIN 
41 

FILED IN OPEN COURT 
Kr 0 2 2002  

MIBLEY_VARFIr_07711` 
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DISTRICT COURT 

	

6 
	

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA, 

	

9 
	

Plaintiff, 

	

10 
	

Case No. 	C167783 
Dept. No. 	IV 

11 ROBERT JAMES DAY, 
#1679345 

12 

	

13 
	

Defendant. 

14 

	

15 
	

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR NEW TRIAL 

	

16 
	

DATE OF HEARING: 10/2/02 
TIME OF HEARING: 9:00 A.M. 

17 
COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through 

18 
SCOTT S. MITCHELL, Chief Deputy District Attorney, and files this State's Opposition to 

19 
Defendant's Motion for New Trial. 

20 
This opposition is made and based upon all the papers and pleadings on file herein, the 

21 
attached points and authorities in support hereof, and oral argument at the time of hearing, if 

22 
\\A 

23 
\\A 

24 
\\\ 

\\\ 

\\\ 
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1 deemed necessary by this Honorable Court. 

2 	DATED this 15fr day of October, 2002. 

3 	 Respectfully submitted, 

4 
	 STEWART L. BELL 

DISTRICT ATTORNEY 
5 
	 Nevada Bar #000477 

6 

	

7 
	

BY 
SCOTT S. MITCHELL 

	

8 
	 Chief Deputy District Attorney 

Nevada Bar 4000346 
9 

MEMORANDUM 
10 

On or about April 22, 2000, Robert Day (Defendant) was arrested and charged with 
11 

Robbery With Use of a Deadly Weapon and Burglary While in Possession of a Deadly Weapon. 
12 

Prior to trial, the State filed and Amended Information alleging habitual criminal status. A 
13 

Second Amended Information was filed subsequent to trial, again alleging habitual criminal 
14 

status, but modifying the prior convictions alleged. Defendant went to trial in March, 2001. On 
15 

March 15, 2001, Defendant was found guilty by a jury on both counts. 
16 

On May 2, 2001, at Defendant's initial Sentencing Hearing, the Court noted 
17 

Defendant refused to be interviewed for the Pre-Sentence Investigation Report (PSI) and the 
18 

matter was continued in order to review a certified copy of a Judgment of Conviction. 
19 

Defendant was sentenced on May 9, 2001, and over Defendant's objection, the Court ordered 
20 

that he be treated as an habitual criminal. Defendant was sentenced to the maximum term of 
21 

300 months and a minimum of 120 months with 382 days credit for time served. 
22 

On or about July 23, 2002, Defendant, through counsel, filed a Motion For a New 
23 

Trial on the grounds of alleged newly discovered evidence. 
24 

I. 	Defendant Does Not Meet The Standard for a New Trial Pursuant to NRS 

	

25 
	

176.515 

	

26 
	

Defendant's Motion for a New Trial is based on an allegation that there is new 

27 evidence that the State knew or should have known about regarding Defendant's parole 

28 violation. Specifically, Defendant argues that the State should have known of Defendant's 
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I warrant for arrest for absconding from parole at the time of trial. Defendant was allegedly 

2 notified that a detainer had been lodged against him because of his parole violation. These 

3 are bare naked allegations unsupported by the record which do not entitle him to relief. 

4 Hargrove v. State, 100 Nev. 498, 686 P.2d 222 (1984). 

	

5 	Defendant is mistaken in his belief that he warrants a new trial. The standard for the 

6 granting of a new trial under NRS 175.515 has been articulated by the Nevada State Supreme 

7 Court in Sanborn v. State, 107 Nev. 399, 406, 812 P.2d 1279 (1991), in which the Court held 

8 that a district court may grant a new trial on the ground of newly discovered evidence which 

9 is such as to render a different result probable on retrial, NRS 176.515(1). 

	

10 	The grant or denial of a new trial on this ground is within the trial court's discretion 

11 and will not be reversed absent its abuse. McCabe v. State, 98 Nev. 604, 655 P.2d 536 

12 (1982). To establish a basis for a new trial on this ground, the evidence must be (1) newly 

13 discovered; (2) material to the defense; (3) such that even with the exercise of reasonable 

14 diligence it could not have been discovered and produced for trial; (4) non-cumulative; (5) 

15 such as to render a different result probable upon retrial; (6) not only an attempt to contradict, 

16 impeach or discredit a former witness, unless the witness is so important that a different 

17 result would be reasonably probable; and (7) the best evidence the ease admits. Sanborn v.  

18 State, 107 Nev. 399, 406, 812 P.2d 1279, 1284-85 (1991 If any one of these criteria is absent, 

19 the defendant is not entitled to a new trial and the trial court should deny the motion for a 

20 new trial.). MeLernore v. State, 94 Nev. 237, 577 P.2d 871 (1978). See 113,ainigit, 625 

21 F.2d 1017, 1019 (1st Cir. 1980). Defendant has failed to show that this alleged new evidence 

22 would render a different result probable upon retrial. Defendant has also failed to establish 

23 that this alleged new evidence is the best evidence the case admits, Therefore Defendant fails 

24 on at least two of the criteria and accordingly, does not warrant a new trial. 

	

25 	II. 	The Jury Rendered Its Verdict Based on All of the Evidence, Not Just 
What Was in Defendant's Mind at the Time He Fled From the Police 

26 

	

27 	In Lay v. State, 110 Nev. 1189, 1192, 886 P.2d 448, 450 (1994) the Nevada Supreme Court 

28 stated, "it is exclusively within the province of the trier of fact to weigh evidence and pass on the 
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41 'Mkt i A - 
COTT g. MITCHELL 

Chief Deputy District Attorney 
Nevada Bar #000346 

1 credibility of witnesses and their testimony." See  also Culverson v. State,  95 Nev. 433, 435, 596 

2 P2d 220, 221 (1979) ("It is well established in this state that it is the function of the jury to weigh 

3 the credibility of the identifying witness."); Azbill v. State,  88 Nev. 240, 252, 495 P.2d 1064, 1072 

4 (1972) ("In all criminal proceedings the weight and sufficiency of the evidence are questions for the 

5 jury, and its verdict will not be disturbed upon appeal if there is evidence to support it."). 

	

6 	Defendant argues that the State's case was predominantly based on the fact that 

7 Defendant ran when approached by the police. At trial, Defendant testified that he ran from 

8 the police because he feared he would have to return to prison because he allegedly thought 

9 he would be caught for parole violation. The jury considered this issue at trial and rejected it. 

10 Defendant may have had several reasons for not wanting to be detained by the police. He 

11 may have not wanted to be caught because he was fleeing from a criminal act; he may have 

12 not wanted to be caught because he had outstanding warrants. There may have been several 

13 reasons Defendant fled, but for him to try and distinguish what was in his mind at the time he 

14 fled from the police has no bearing on the evidence that was presented at trial, which was 

15 considered by the jury, and ultimately provided for Defendant's conviction on both charges. 

	

16 	 CONCLUSION  

	

17 	For the foregoing reasons, Defendant's Motion For A New Trial should be denied. 

	

18 	DATED this 	day of October, 2002, 
Respectfully submitted, 

	

19 	 STEWART L. BELL 
DISTRICT ATTORNEY 

	

20 	 Nevada B #000477 

21 

22 

23 

24 

25 

26 

27 

28 
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BY 

1 	 CERTIFICATE OF FACSIMILE TRANSMISSION 

2 	1 hereby certify that service of State's Opposition Defendant's Motion to Vacate 

3 Sentence as an Habitual Criminal, was made this  / 	day of October, 2002, by facsimile 

4 transmission to: 

5 
	

DIANNE M. DICKSON, Deputy Public Defender 
455-5112 

6 

7 

8 

9 

10 

I I 

12 

13 

14 

15 

1• 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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2 DISTRICT ATTORNEY 
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6 
	

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA, 

9 
	

Plaintiff, 

10 	-vs- 

11 ROBERT JAMES DAY, 
#1679345 

12 

Case No. 	C167783 
Dept. No. 	IV 

13 
	

Defendant. 

14 

15 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO VACATE SENTENCE 
AS AN HABITUAL CRIMINAL 

16 
DATE OF HEARING: 10/2/02 

17 
	

TIME OF HEARING: 9:00 A.M. 

18 	COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through 

19 SCOTT S. MITCHELL, Chief Deputy District Attorney, and files this State's Opposition to 

20 Defendant's Motion to Vacate Sentence as an Habitual Criminal. 

21 	This opposition is made and based upon all the papers and pleadings on tile herein, the 

22 attached points and authorities in support hereof, and oral argument at the time of hearing, if 

23 \\\ 
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1 deemed necessary by this Honorable Court. 

2 

3 

DATED this 

 

day of October, 2002. 

Respectfully submitted, 

  

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

COTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 

POINTS AND AUTHORITIES  

MEMORANDUM  

On or about April 22, 2000, Robert Day (Defendant) was arrested and charged with 

Robbery With Use of a Deadly Weapon and Burglary While in Possession of a Deadly 

Weapon. Defendant was found guilty of both charges. 

Prior to trial, the State filed and Amended Information alleging habitual criminal 

status. A Second Amended Information was filed subsequent to trial, again alleging habitual 

criminal status, but modifying the prior convictions alleged. Defendant was sentenced on 

May 9, 2001, and over Defendant's objection, the court ordered that he be treated as an 

habitual criminal. 

Defendant was sentenced to the maximum term of 300 months and a minimum of 120 

months with 382 days credit for time served. 

I. 	Defendant Fails to Put Forth Any Grounds Upon Which to Vacate His 
Classification As An Habitual Criminal 

Defendant's Motion to Vacate Sentence As An Habitual Criminal is based on an 

allegation that his classification as an habitual criminal was erroneous because he allegedly is 

not the Robert James Day represented in the certified copies of his past Judgments of 

Conviction submitted by the State. In fact, he claims to be Gregory Scott Hermanski in a 

signed Declaration (dated August 15, 2002) attached to his Pro Per Motion to Dismiss Count 

Pursuant to Habitual Criminal Statute, NRS 207.010. 

-2- 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 	Defendant claims that the certified copies of his prior convictions which were 

2 submitted by the State, are not actually his. The certified copies of records show Defendant's 

3 prior felony convictions for bank robbery, controlled substance violations, embezzlement and 

4 obtaining property by false pretenses, and financial transaction theft. Defendant argues that 

5 because one set of fingerprints attached to one of the certified copies do not match those he 

6 claims to be his, he is entitled to have the court vacate his sentence as an habitual criminal. 

7 Defendant is mistaken. NRS 207.010.1.(b) stipulates that, 

8 	Any felony, [sic] who has previously been three times convicted, whether in this state 
or elsewhere, of any crime which under the laws of the sitis of the crime or of this 

9 

	

	state would amount to a felony ..., is a habitual criminal and shall be punished for a 
category A felony by imprisonment in the state prison . .... 

Because the statute requires three certified copies of prior felony convictions to 

support a classification of a defendant as an habitual criminal, the State met this threshold 

requirement pursuant to NRS 207.010. The State provided four certified copies of judgments 

of conviction (JOB) with conflicting fingerprints attached to one of the JOCs, and 

indeciperable partial fingerprints attached to another JOB, 

1975 Missouri: Count I Transfer of Controlled 
Substance; Count II Sale of Controlled 
Substance; Sentenced to five years in 
Department of Corrections 
1982; North Carolina: Embezzlement and 
Obtaining Property by False Pretenses; 
Sentenced to five years 1984 Missouri: Bank 
Robbery; Sentenced to 10 years 
1994 North Carolina: Financial Transaction Card 
Theft; Sentenced to two years in the N.C. 
Department of Correction 

One set of fingerprints attached to the JOB from the 1984 Bank Robbery conviction in 

Missouri is clearly different from Defendant's fingerprints taken on April 22, 2000, for the 

instant offense. On the 1982 JOB from North Carolina, the attached fingerprints consist of 

only a partial picture of three fingers from Defendant's right hand. Even if the Court were to 

find the 1984 Bank Robbery conviction is not attributable to Defendant, there are three JOCs 

attributed to Defendant's past criminal history which cannot be refuted based on the 

fingerprint analysis provided by Stubblefield as claimed in Defense Counsel's Declaration 
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1 attached to Defendant's Motion to Vacate Sentence. 

2 	II. 	Defendant Cannot Complain of An Error He Has Caused Himself 

3 	A [d]efendant may not consciously invite district court action perceived as favorable 

4 to him and then claim it as error on appeal." Sidote v. State,  94 Nev. 762, 587 P.2d 1317 

5 (1978). During his trial, Defendant made no objection or attempt to have the State bring him 

6 to trial under his alleged real name, Gregory Scott Hermanski. In fact, Defendant, to date, has 

7 filed all motions and other court documents under the name, Robert James Day, which also 

8 bear a written signature of said Robert James Day. 

9 	Further, Defendant admitted in trial by sworn testimony and by letter read into record 

10 at his sentencing hearing that he was in fact Robert James Day, and that he was convicted of 

11 prior bank robberies and criminal acts involving credit cards in 1984 and 1994. The 

12 following is a colloquy between Defendant and his attorney during the trial on the instant 

13 charges. 

14 Ms. Dickson: 	Mr. Day, could you tell the ladies and gentlemen of the jury your name 

please 
My name is Robert Jamie Day 

* * * 

Where are you from originally? 
I'm from Kansas, Leavenworth, Kansas. I was born in Leavenworth, 

Kansas. 
* * * 

Mr. Day, you've had sonic troubles in your life, is that correct? 
Yes, ma'am. 

And as a result of that, you've been convicted of some crimes, is that 

correct? 
Yes, ma'am. 
Back in 1984, were you convicted of a bank robbery? 

Yes, ma'am. 
And in 1994, were you convicted of two charges involving some credit 

cards? 
Yes, ma'am. 
And as a result of those convictions, did you serve a sentence? 

15 
Defendant: 

16 

17 Ms. Dickson: 
18 Defendant: 

19 

20 Ms. Dickson: 
21 Defendant: 

Ms. Dickson: 
22 

23 Defendant: 
24 Ms. Dickson: 

Defendant: 
25 Ms. Dickson: 

26 
27 Defendant: 

Ms. Dickson: 
28 

-4- 

536 



I Defendant: 	Yes, ma'am. 
Recorder's Transcript Re: Trial by Jury,March 14, 2001; Day 2, Volume IL pp. 36-37. 

Additionally, the following is an excerpt from Defendant's Statement read into the 

record at Defendant's Sentencing Hearing: 

5 Ms. Dickson: 
	Your honor, Mr. Day has asked me to read his statement to the Court. 

He was feeling a little too nervous to read it himself. This is his 
6 	 statement: Your Honor, may it please the Court. 

* * * 

8 
	 Judge, if you'll notice in each of my arrests in over a 30-year period, in 

each case within a matter of weeks of my arrest, I've pled guilty and 
9 	 received a prison sentence within weeks. 

10 Recorder's Transcript Re: Sentencing; Wednesday, May 9, 2001, pp. 8-9 

11 	Clearly from the record, Defendant has admitted his prior felony convictions as 

12 presented by the state in the form of certified copies of Defendant's prior felony convictions. 

13 Further Defendant raised no objections to these records during his trial nor did he raise any 

14 objections during his sentencing hearing. 

15 	It is inappropriate for Defendant to now come to the court complaining of error based 

16 on his classification as an habitual criminal under the certified records of Robert James Day. 

17 Defendant took his chances of being tried under an alias and now that his risk has not paid 

18 off, be claims error as being classified as an habitual criminal for the past acts of Robert 

19 James Day. As noted above in idote, Defendant cannot now claim error for a situation he 

20 chose, and currently chooses to remain in through these proceedings. 

21 	In sum, to date, Defendant has provided sworn testimony claiming he is Robert James 

22 Day, Defendant has admitted in open court that he committed prior felonies over a 30-year 

23 period attributable to Robert James Day, and finally, most recently, Defendant has submitted 

24 a declaration that he is not Robert James Day, but actually, Gregory Scott Hermanski. 

25 \\\ 

26 	N.\• 

27 \\\ 

28 \\\ 
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1 	 CONCLUSION  

2 	For the foregoing reasons, Defendant's Motion to Vacate Sentence as an Habitual 

3 Criminal should be denied. 

4 

5 

6 

7 

DATED this day of October, 2002. 

Respectfully submitted, 

STE WART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

8 

9 

10 

11 

12 

13 	 CERTIFICATE OF FACSIMILE TRANSMISSION 

14 	I hereby certify that service of State's Opposition to Defendant's Motion to Vacate 

15 Sentence as an Habitual Criminal, 1,vas made this  / 	day of October, 2002, by facsimile 

16 transmission to: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 laje 
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SCOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 

DIANNE M. DICKSON, Deputy Public Defender 
455-5112 
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1 MOT 
Robert James Day, #69140 

2 (Defendant, In Proper Person) 
High Desert State Prison 

8 P.O. Box 650 

5 
	

DISTRICT COURT 

6 
	 CLARK COUNTY, NEVADA 

7 
THE STATE OF NEVADA, 

8 	 Plaintiff, 

vs. 	 Case No. C167783X 

Dept No. IV 

ROBERT JAMES DAY, 	 Docket 	C 

11 	 Defendant.  

12 

13 

14 

15 

16 

17 	COMES NOW the Defendant, Robert James Day, and proceeding in 

18 proper person, hereby respectfully moves this Honorable Court for 

19 an Order granting his motion to dismiss counsel, Dianne M. Dick- 

20 son, Esq., Deputy Public Defender, and for the appointment of 

21 substitute counsel. 

c, 3D n1 	22 	This motion is made and based on all papers, pleadings, and r) ni 
C) 
in 23 documents on file with the Clerk of Court, Memorandum of Points 
4C 

CD ni 24 and Authorities, the attached "Affidavit of Defendant", and any CD ^4 CP 
25 Oral argument at the time of hearing if deemed necessary by the 

25 court. 

27 	 -1- 

28 

9 

10 

r a 
MOTION TO DISMISS COUNSEL AND 

APPOINTMENT OF SUBSTITUTE COUNSEL 

DATE OF HEARING: 01)(171Ce 

TIME OF HEARING:  6/0014114  
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1 
	

MEMORANDUM OF POINTS AND AUTHORITIES 

2 
	

(Statement of the Case) 

3 

4 	On or about April 22, 2000, Robert James Day, hereinafter 

5 "Defendant", was charged by way of Information with Count I, Rob- 

6 bery With Use of Deadly Weapon, Count II, Burglary While In Poss- 

7 ession of a Deadly Weapon. Jury Trial commenced on March 13, 2001 

8 and on March 15, 2001 the jury returned it's verdict of "Guilty" 

9 as to both counts. On May 9, 2001 Defendant was sentenced as an 

10 "Habitual Criminal" to a maximum term of 300 months, with a min- 

11 imum term of 120 months in the Nevada Department of Corrections. 

12 A direct appeal was taken and on November 15, 2001 the Supreme 

13 Court remanded this case for re-adjudication and re-sentencing 

14 which is currently scheduled for December 4, 2002, and at that 

15 time, Oral arguments will be heard on Motions for New trial. 

16 

17 
	

(Statement of the Issues) 

18 

19 
	

In the case at bar a conflict of interest exists between the 

20 Defendant and his court appointed counsel, Dianne M. Dickson, 

21 Deputy Public Defender, which has greatly prejudiced Defendant 

22 and has resulted in irreparable harm to his defense. 

23 
	

Prior to trial, and over defense objection, the State was 

24 granted leave to introduce at trial evidence of Defendant's all- 

25 eged prior felony convictions for impeachment purposes. Defendant 

26 advised Ms. Dickson, prior to trial, that the prior felony con- 

27 victions sought to be introduced by the State were NOT his own, 

28 	
-3- 
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• 	 • 
and that his true name is "GREGORY SCOTT HERMANSKI". However, Ms. 

2 Dickson did nothing to prevent the State from pursuing this cou- 

3 rse of action or to bring this information to the attention of 

4 the court. 

5 
	

Subsequent to remand of this case, Defendant filed, through 

6 his attorney, Dianne M. Dickson, a pro per motion for a new trial 

7 based on his claim that he was prejudiced as result of the prior 

8 felony convictions being used in his trial, and the State has re- 

9 sponded that Defendant "made no objection or attempt to have the 

10 State bring him to trial under his alleged real name, Gregory 

11 Scott Hermanski". (See, State's Response To Defendant's Motion 

12 For New Trial, at p.3). 

13 
	

Because Ms. Dickson has indicated to Defendant that she will 

14 not be willing to admit at oral argument on pro per motion for 

15 new trial that Defendant, in fact, advised her as to his true 

16 identity prior to trial, (See the attached "Affidavit of Defen- 

17 dant"), Defendant asserts that a conflict of interest exists in 

18 this case and that any further proceedings with Ms. Dickson as 

19 Attorney of Record will further prejudice Defendant and deny the 

20 Defendant his Constitutional rights., to effective assistance of 

21 counsel. 

22 
	

LEGAL ARGUMENT 

23 

24 The Sixth and Fourteenth Amendments to the United States Consti- 

25 tution guarantees a criminal defendant a right to court appointed 

26 counsel if he is financially unable to retain private counsel. The 

27 extent of this right extends from the time that judicial proceed- 

28 	 -4- 



1 ings have been initiated against the accused through sentencing, 

2 mempa v. Rhay, 389 U.S. 128, 88 S.Ct. 254, and appeal, Douglas V.  

3 California, 372 U.S. 353, 83 S.Ct. 814. 

4 	The Sixth Amendment of the united States Constitution guar- 

5 antees an accused in criminal prosecutions "assistance of counsel" 

6 for his defense, means of "effective assistance", as distinguished 

7 from bad faith, sham, mere pretense, or want of opportunity for 

8 conferences and preparation. Gideon v. Wainwright, 372 U.S. 335, 

9 83 S.Ct. 792, 9 L.Ed.2d 799; Ceders v. U.S., 425 U.S. 80, 96 S.CT. 

10 1330, 47 L.Ed.2d 592. 

11 	In the case at bar, Defendant's right to effective assistance 

12 of counsel has been violated by Ms. Dickson's failure to have Def- 

13 endant tried under his true name and thereby prevented the jury 

14 from hearing evidence of the prior felony convictions used in Def- 

15 endant's trial. Ms. Dickson's unwillingness to argue, in response 

16 to the State's position that Defendant made no attempt to be 

17 brought to trial under his true name, that Defendant, in fact, 

18 provided her with information concerning his true identity, but 

19 that she failed to act upon it, clearly indicates that a conflict 

20 of interest exists in this case.. 

21 	"Conflict of interest" may exist, for sixth amendment purp- 

22 oses, whenever defense counsel is so situated that the caliber of 

23 his services may be substantially diluted. U.S.C.A. Const. Amend.  

24 6. 	People  v, Hardy, 825 P.2d 781. _ 

25 	It would be unreasonable to expect ms. Dickson to offer argu- 

26 ement which could possibly tend to demonstrate her own ineffect- 

27 iveness, and Ms. Dickson's unwillingness to ddb so clearly estab- 
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• 
1 lishes her intent to try to protect her own interests at the exp- 

2 ense of Defendant's. 

	

8 	Furthermore, Ms. Dickson's failure to advise the court as to 

4 Defendant's true identity resulted in violations of Supreme Court 

5 Rules as follows: 

	

6 	1. S.C.R. 151, Competence; 

	

7 	2. S.C.R. 153, Diligence; 

	

8 	3. S.C.R. 154, Communication; 

	

9 	4. S.C.R. 172(1)(d), Candor toward the Tribunal; 

	

10 	5. S.C.R. 173(2), Fairness to opposing party and counsel; 

11 	6. S.C.R. 181(1)(2), Truthfulness in statements to others. 

	

12 	Defendant asserts that this conflict of interest would be 

13 further exacerbated as Defendant would be calling Ms. Dickson as 

14 a witness, under oath, in future legal actions to correct his ill- 

15 egal confinement and conviction. S.C.R. 178 is abundantly clear 

16 that a lawyer shall not act as an advocate where the lawyer is 

17 likely to be called as a witness. 

Based on the foregoing motion and attached affidavit, it is 

21 clear that a conflict of interest exists in this case, and Defe- 

22 endant will suffer further irreparable harm if Ms. Dickson is 

23 permitted to continue in these proceedings. In fact, Defendant 

24 hereby places the State on actual notice that Defendant is inno- 

25 cent of these charges and litigates the present motion from the 

26 

27 

28 	 -6- 

18 

19 

20 

passion of someone who has been wrongfully accused, convicted, 

CONCLUSION 

	 i 



2 

3 

4 

5 

6 

7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

1 sentenced, and imprisoned unlawfully. 

WHEREFORE, Defendant prays this Honorable Court will issue 

an Order dismissing Ms. Dickson as Attorney of Record in this 

case and appoint substitute counsel for any further proceedings 

in this matter. 

Dated this) 	day of g"Zke--,  2002. 
spectfully .54ibmitted, 

8 
Robert ,Ignes c..1,,WT-. #69140 
Defendant, ilfroper person 

22 

23 

24 

25 

26 

27 

28 	 -7- 
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10 ROBERT JAMES DAY, 

V S. 

THE STATE OF NEVADA, 

8 	 Plaintiff, 

Case No- C167783X 

Dept No- IV 

Docket C 

1 AFFT 
Robert James Day, #69140 

2 (Defendant, In Proper Person) 
High Desert State Prison 

3 P.O. Box 650 
Indian Springs, NV 89018 

4 

5 
	

DISTRICT COURT 

6 
	 CLARK  COUNTY, NEVADA 

'7 

11 	 Defendant. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

State of Nevada 

County of Clark 

AFFIDAVIT OF DEFENDANT 

I, Robert James Day, a/k/a, Gregory Scott Hermanski, being first 

duly sworn, do depose and say: 

1. That I am the defendant/affiant in the above entitled 

action, and; 

2. That my true name is Gregory Scott Hermanski, and; 

23 
	3. That I make this affidavit in support of the foregoing 

24 "Motion To Dishiss Counsel And For Appointment Of New Counsel" 

25 to demonstrate that a conflict of interest exists in this case 

26 which requires appointment of new counsel, and; 

27 

28 
	4. That upon my arrest in this case I had in my possession 

(1) 

9 
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1 a Birth Certificate in the name of, and belonging to, "Robert 

2 James Day" who gave it to me, and; 

3 	
5. That upon my arrest, when asked my name by police I did 

4 not respond out of fear of arrest under an outstanding federal 

5 warrant issued by the United States Parole Commission for viola- 

tion of my federal parole, and; 
6 

7 	6. That when I was booked into Clark County Detention 

8 Center I discovered that I was being booked and charged under 

the name "Robert James Day", presumably because the arresting 
9 officer assumed my name was the same as that reflected on the 

10 Birth Certificate which police took from my pocket, and; 

11 
7. That at no time during my arrest did / tell police, or eve 

12 infer, that I was, in fact, "Robert James Day", and; 

13 

14 
	8. That upon being booked into Clark County Detention 

Center I was required by police to provide a sample of my finger- 
15 

prints by placing my hands on a scanning machine which, I am 

16 advised, has direct link to F.B.I. Labratory computer systems 

17 for identification, and 

18 	
9. That throughout the proceedings in this case, I have 

19 acted at all times in the belief that, although the State was 

20 proceeding against me under an alias name, that the State has 

known from the outset of this case that I am, in fact, Gregory 
21 

Scott Hermanski, based on my having provided the State with a 

22 sample of my fingerprints, and; 

23 
10. That at the outset of Ms. Dickson's representation of 

24 me in this case I advised her that the name "Robert James Day" 

a was an alias name, and; 

26 

27 
	11. That prior to trial I advised Ms. Dickson of names and 

28 	 (2) 



2 

I phone numbers (per her request) of truck drivers 

ously employed me to contact as possible defense 

3 
my true name was "Gregory Scott Hermanski"„ and; 

explained that they would not know me as "Robert 

who had previ-

witnesses, but 

Day" because 

12. That when I advised Ms. Dickson that I am "Gregory Scott 

Hermanski" she asked me "Who is Robert Day?", and I advised her 

that "Robert Day" is a friend of mine who I met while I was in 

federal prison serving a twenty (20) year sentence for bank 

robbery, and; 

13. That Ms. Dickson thereafter advised me that although 

she was able to contact the truck drivers who had previously 

employed me, while they did, in fact, remember me, that the 

information they were able to provide would not assist me in my 

defense, and; 

14. That prior to trial Ms. Dickson advised me that if my 

case went to trial the State would be introducing evidence to 

show that I ran from police when I was arrested because I had 

guilty knowledge of the crime, and; 

15. That I explained to Ms. Dickson (and testified at trial) 

that I ran from police because there was an outstanding warrant 

for my arrest for federal parole violation and that I did not 

understand why no federal detainer had been lodged against me, 

and; 

16. That, although Ms. Dickson was aware of my true name, 

she failed to investigate to determine if a federal warrant for 

my arrest existed, and; 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

29 

25 

26 

27 

17. That Ms. Dickson further advised me that the State was 

offering to agree to a 3-10 year sentence if I plead guilty to 

robbery, and that if I refused, the State would seek Habitual 

28 	 (3) 



1 Criminal sanctions if I was convicted, and; 

2 
18. That Ms. Dickson further advised me that the Habitual 

8 
Criminal allegation was based on prior felony convictions consi- 

4 sting of bank robbery, credit card offenses, and controlled sub- 

5 stance offenses, and; 

6 	
19. That I advised Ms. Dickson that while I had, in fact, 

7 been convicted of bank robbery, I did not have prior felony con- 

8 victions for the other prior offenses, and; 

9 	
20. That I further advised Ms. Dickson that I would decline 

10 the State's offer because I am sick with hepatitis C and feared 

11 I would not survive a 3-10 year sentence, but would re-consider 

the State's offer if the State would agree to reducing the min- 
12 imum portion of the sentence to 2 years, and; 

13 

14 
	21. That Ms. Dickson thereafter advised me that the State 

rejected my proposal of a 2 year minimum sentence and again 
15 advised me that the State would be seeking Habitual Criminal 

16 sanctions, and; 

17 
22. That upon learning that the State rejected my proposal 

18 
T advised Ms. Dickson that if the court denied my then pending 

19 motions to dismiss, that I would accept the State's offer, and; 

20 
23. That on March 12, 2001 I appeared for hearing on motions 

21 
to dismiss, and upon the court's denial of those motions, Ms. 

22 Dickson provided me with copies of the plea agreement and the 

23 Amended Information which contained the Habitual Criminal alleg- 

ations for my review prior to entering a guilty plea, and; 
24 

25 
	

24, TI/ot upon my review Of tlqe Habitual Criminal allegations 

26 I advised Ms. Dickson that, with the exception of the prior bank 

27 
robbery conviction, the prior felony convictions contained there- 

28 	 (4) 
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1 in were not my own, and that I would therefore decline the 

State's offer, and; 

25. That upon Ms. Dickson advising the court that the case 

would proceed to trial, the court then heard arguments concern-

prior felony convictions the State sought to use for impeachment 

purposes, and at that time the State advised the court that it 

only had certified judgment of conviction for the 19B4 bank rob- 

7 bery conviction, and; 

8 
26. That on March 13, 2001 trial commenced, and at the con-

clusion of the day's testimony the State again advised the court 

that it only had certified judgment of conviction for the 1984 

bank robbery conviction and, at that time, I attempted to advise 

the court that the prior convictions the State did not have cert-

ified judgments of conviction for were not mine, but the court 

advised me to direct that concern to Ms. Dickson, and; 

27. That on march 13, 2001 when visited by Ms. Dickson at 

the jail, I again advised her that the prior convictions other 

than the bank robbery were not mine, and at that time, Ms. Dick-

son told me not to worry about the priors because the State could 

not raise them if it did not have the certified judgments of con-

viction, and; 

28. That on March 13, 2001 while being visited by Ms. Dick-

son at the jail, Ms. Dickson advised me that T was to admit to 

having been previously convicted in the 1984 bank robbery,case, 

and that if I denied that prior conviction the State would then 

be entitled to introduce the certified judgment Of conviction to 

impeach me and thereby destroy the credibility of my testimony, 

and; 

29. That on March 14, 2001, prior to the jury being brought 

in, the State announced that it had received the certified judg-

ments of conviction in the other prior felony convictions, and; 
28 	
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1 	30. That upon the State's advising the court that it had 

received the additional certified judgments of conviction, Ms. 

Dickson advised me that when I testified, I would have to admit 
3 to those prior convictions as well, because "the State has the 

4 paperwork on them", and; 

5 
31. That when I testified during trial I admitted to the 

6 prior felony convictions based on the advice of my attorney, 

7 Dianne M. Dickson, even though I knew it to be untrue, because 

8 I trusted the advice of my attorney, and; 

	

9 	32. That subsequent to my trial, but prior to sentencing, 

10 I was provided a copy of the Pre-sentence Report which contained 

11 
my true name as an "alias" and brought this information to the 

attention of Ms. Dickson, and; 
12 

	

13 
	

33. That during the pendency of my direct appeal in this 

14 
case, Ms. Dickson provided me with a copy of the "Exhibit" sub- 

mitted by the State in support of the Habitual Criminal allega- 
15 tion which contained the certified copy of the judgment of con- 

16 viction in the 1984 bank robbery, as well as the fingerprints 

17 
and photograph  of the person who was actually arrested in that 

case and discovered that it was, in fact, "Robert James Day", and; 
18 

19 

20 

34. That upon discovering that the 1984 bank robbery con- 

viction was, in fact, that of Robert James Day, and not my own, 
I attempted to have Ms. Dickson address the matter in my direct 

21 appeal by having a fingerprint comparison performed, comparing 

22 my fingerprints Emmplucled to those submitted by the State in supp- 

ort of the Habitual Criminal allegation, and arguing that the 
23 

State has failed to prove the Habitual Criminal allegation beyond 
24 a reasonable doubt because the fingerprints do not match those 

25 submitted by the State, and; 

26 
35. That Ms. Dickson failed to address the Habitual Criminal 

27 issue in my direct appeal, and advised me that she could not have 

28 a fingerprint comparison performed because her office would not 

2 
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1 authorize the expenditure, and; 

2 
36. That I then sent a letter to Governor Guinn dated 

February 6, 2002, complaining, inter alia, that Ms. Dickson would 

not assist me in proving that my adjudication as an habitual 

criminal was unlawful, and sent a copy of that letter to the 

court as well as Ms. Dickson, and 

37. That 1 included in my letter to Governor Guinn a copy 

of a photograph of myself and one of Robert James Day for the 

Governor to compare in assessing my claim, and; 

38. That subsequent to my letter to Governor Guinn, Ms. 

Dickson had a fingerprint comparison performed by the Las Vegas 

Metropolitan Police Department which concluded that my finger-

prints do not match those submitted by the State in support of 

the habitual criminal allegation, and; 

39. That subsequent to receiving the conclusions of the 

fingerprint comparison 1 prepared a pro per motion for a new 

trial, claiming prejudice from the use of the prior felony con-

victions during my trial, which Ms. Dickson adopted as her own 

and filed in my behalf, and; 

40. That in response to my pro per motion for a new trial 

the State has argued that T made no objection or attempt to have 

the State bring me to trial under my true name, and; 

22 41. That on November 8, 2002 and November 20, 2002, as well as 

23 several prior occasions, Ms. Dickson has indicated to me that 

24 
she will be unwilling to admit that I told her, prior to trial, 

that 1 am not Robert James Day or that the prior convictions were 

25 not mine, and; 

26 
42. That oral arguments on my motion for a new trial are 

scheduled for December 4, 2002 and in order to rebut the State's 
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1 argument that I made no attempt to have the State bring me to 

2 trial under my true name, it will be necessary for Ms. Dickson 

to admit that I advised her of my true identity prior to trial 

but that she failed to bring this information to the attention of 

4 the court, and; 

8 

5 
43. That based on Ms. Dickson's indication to me that she 

6 
will be unwilling to admit, during oral arguments on my motion 

7 for a new trial that she failed to act on the information I pro- 

8 vided her prior to trial concerning my true identity, I feel that 

a conflict of interest exists in this case and ask that she be 

withdrawn from my case and new counsel be appointed prior to 

10 oral arguments on December 4, 2002, and; 

44. That I make this motion to withdraw counsel in good 

faith and not in attempt to delay this case, and; 

45. Further affiant sayeth not. 

I declare, under the penalty of perjury, that the foregoing 

is true and correct to the best of my knowledge and belief. (NRS 

171.102 and NRS 208.165). 

Executed and dated thisc2  da

;r 

of November, 2002. 

:) 	 

Robert kaces Dg37#69140 
1 

a/kia Gregory Scott Hermanski 

High Desert State Prison 

P.O. Box 650 

Indian Springs, NV 89018 
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1 

2 	 CERTIFICATE OF SERVICE 

3 
I HEREBY CERTIFY that a true and correct copy of the foregoing 

4 "Motion to Dismiss Counsel and Appointment of Substitute Counsel" 

5 was sent via U.S. Mail to the following: 

6 
Dianne M. Dickson, Esq. 
Deputy Public Defender 
309 S. Third Street, Rm 226 
Las Vegas, NV 89155-2610 

Scott S. Mitchell, Esq. 
Chief Deputy District Attorney 
P.O. Box 552212 
Las Vegas, NV 89155 

this g7  day of AWPVIW2002. 
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obert Jwores 
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P.O. Box 650 
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ORIGINAL 
Robert 3amea flpy. 6140 

/ In Propria Personam 
2 Post Office Box 650 [IIDSP] 

Indian Springs, Nevada 89018 
3 

4 

5 
	

DISTRICT COURT 

6 
	 CLARK COUNTY, NEVADA 

7 

8 
THE STATE OF NEVADA, 

9 	
Plaintiff, 

10 vs. 	 Case No.  c1677133X  

11 
	

Dept No.  TV  

12 
ROBERT JAMES DAY, 	

Docket C  
Defendant. 

13 

14 
	

NOTICE OF MOTION 

15 	V011 WILL PLEASE TAKE NOTICE, that  MOTION TO DISMISS COUNSEL AND  

16 
	APPOINTMENT OF SUBSTITUTE COUNSEL 

17 will come on for hearing before the above-entitled Court on the 	day of 	 , 20 

18 at the hour of 	o'clock 	M. In Department 	of said Court. 

19 

20 CC FILE 

21 

22 	DATED: this 	day of 	 , 20 . 

23 

BY:  t6'1 	 ,4'1 
Robert knmes 	 #69140 

Defendant /In Propria Personam 
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2 

3 

4 

1 RESP 
STEWART L. BELL. 
Clark County District Attorney 
Nevada Bar #000477 
SCOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 
200 South Third Street 

5 Las Vegas, Nevada 89155-2211 
(702) 455-4711 

6 	Attorney for Plaintiff 

7 

8 
DISTRICT COURT 

CLARK COUNTY, NEVADA 
9 

10 

11 
V -s- 

12 
ROBERT JAMES DAY, 

13 	#1679345 

14 	 Defendant. 

15 	 STATE'S RESPONSE TO DEFENDANT'S MOTION FOR NEW TRIAL 

16 	 DATE OF HEARING: 1214/02 
TIME OF HEARING: 9:00 A.M. 

17 

18 	COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, 

19 through SCOTT S. MITCHELL, Chief Deputy District Attorney, and hereby submits the 

20 attached Points and Authorities in Opposition to Defendant's State's Response To 

21 Defendant's Motion For New Trial. 

22 	This response is made and based upon all the papers and pleadings on file herein, the 

23 	attached points and authorities in support hereof, and oral argument at the time of hearing, if 

24 deemed necessary by this Honorable Court. 

m 28 

PAWPDOCS\OPPIFOPP10061006971i01-doc 

THE STATE OF NEVADA, 

Plaintiff, CASE NO: C167783 

DEPT NO: IV 
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1 

	

2 	 POINTS AND AUTHORITIES  

	

3 	 MEMORANDUM  

	

4 	On or about April 22, 2000, Robert Day (Defendant) was arrested and charged with 

5 Robbery With Use of a Deadly Weapon and Burglary While in Possession of a Deadly 

	

6 	Weapon. Prior to trial, the State filed an Amended Information alleging habitual criminal 

	

7 	status. A Second Amended Information was tiled subsequent to trial, again alleging habitual 

	

8 	criminal status, but modifying the prior convictions alleged. Defendant went to trial in 

	

9 	March 2001. On March 15, 2001, Defendant was found guilty by a jury on both counts. 

	

10 	On May 2, 2001, at Defendant's initial Sentencing Hearing, the Court noted 

	

11 	Defendant refused to be interviewed for the Pre-Sentence Investigation Report (PSI) and the 

	

12 	matter was continued in order to review a certified copy of a Judgment of Conviction. 

	

13 	Defendant was sentenced on May 9, 2001, and over Defendant's objection, the Court 

	

14 	ordered that he be treated as an habitual criminal. Defendant was sentenced to a maximurn 

	

15 	term of 300 months and a minimum of 120 months with 382 days credit for time served. 

	

16 	On or about July 23, 2002, Defendant, through counsel, filed a Motion For a New 

	

17 	Trial on the grounds of alleged newly discovered evidence and a Motion to Vacate Sentence 

	

18 	as an Habitual Criminal. The Hearing Date for these motions was October 2,2002. 

	

19 	On October 2, 2002, in open court, Defendant, through counsel, tiled another Motion 

	

20 	For a New Trial on the grounds of alleged newly discovered evidence. At the hearing, an 

	

21 	issue arose as to Defendant's true identity and all motions were continued sixty (60) days, to 

	

22 	be heard on December 4, 2002. As it turns out, Defendant is really Gregory Scott Hermanski 

	

23 	and not Robert J. Day. 

24 Defendant Does Not Meet The Standard for a New Trial Pursuant to INRS 176.515 

	

25 	Defendant's Motion for a New Trial is based on an allegation that there is new 

	

26 	evidence. Specifically. Defendant claims that a recently discovered witness -- Jones Beck -- 

27 allegedly remembers working with Defendant on April 22, 2000. Defendant argues that Beck 

	

28 	can provide an alibi to Defendant for the time of the offense, can corroborate Defendant's 

2 	 Duo) men t6 
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1 	testimony that Defendant was working as a lumper for the unknown truck driver on the 

2 	morning of April 22, 2000, and can allegedly confirm that Defendant was gambling shortly 

3 	before the police officer appeared on the scene. 

	

4 	Defendant is mistaken in his belief that he warrants a new trial. The standard for the 

	

5 	granting of a new trial under NRS 175.515 has been articulated by the Nevada State 

	

6 	Supreme Court in Sanborn v. State, 107 Nev. 399, 406, 812 P.2d 1279 (1991), in which the 

	

7 	Court held that a district court may grant a new trial on the ground of newly discovered 

	

8 	evidence which is such as to render a different result probable on retrial. NRS 176,515(1). 

	

9 	Motions for a new trial on the ground of newly discovered evidence arc viewed with 

	

10 	disfavor by the courts. Taylor v. Illinois, 484 U.S. 400, 414, 108 S. Ct, 646, 655 (1988). 

11 	The movant bears a heavy burden of showing exactly how the newly discovered evidence 

	

12 	rises to the level of meriting a new trial. Immigration and Naturalization Service v. Abudu, 

	

13 	485 U.S. 94, 109, 108 S. Ct. 904, 914 (1988). To establish a basis for a new trial on this 

	

14 	ground, the evidence must be (1) newly discovered; (2) material to the defense; (3) such that 

	

15 	even with the exercise of reasonable diligence it could not have been discovered and 

	

16 	produced for trial; (4) non-cumulative; (5) such as to render a different result probable upon 

	

17 	retrial; (6) not only an attempt to contradict, impeach or discredit a former witness, unless 

	

18 	the witness is so important that a different result would be reasonably probable; and (7) the 

	

19 	best evidence the case admits. Sanborn v. State, 107 Nev. 399, 406, 812 P.2d 1279, 1284-85 

	

20 	(1991). If any one of these criteria is absent, the defendant is not entitled to a new trial and 

	

21 	the trial court should deny the motion for a new trial. McLerriore v. State, 94 Nev. 237, 577 

	

22 	P.2d 871 (1978). See U.S. v. Wright, 625 F.2d 1017, 1019 (1st Cir. 1980). 

	

23 	Defendant has failed to show that this alleged new evidence would render a probable 

	

24 	different result upon retrial. The evidence against Defendant was overwhelming in 

	

25 	comparison to the alleged new evidence. In fact, this Court at Defendant's sentencing 

26 hearing commented, 

	

27 	"I listened to your testimony at trial, I listened to all the other witnesses. It was 

	

28 	overwhelming evidence against you at trial. It wasn't even a close call." 
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1 	(Recorder's Transcript Re: Sentencing, p. 15; May 19, 2001). 

	

2 	Further, the victim who had numerous contacts with Defendant prior to the incident on April 

	

3 	22, 2000 identified Defendant. The following excerpts are from the Direct Exam (by Ms. 

	

4 	Luziach, Deputy District Attorney) and Cross Exam (by Ms. Dickson, Deputy Public 

	

5 	Defender) of the victim, Ms. Jean Walker, at the Preliminary Hearing on December 4, 2000: 

6 

7 Direct Exam  

	

8 
	

Ms. Luziach: Prior to him walking around the counter on this date had you seen him before? 

9 Ms. Walker: Yes, ma'am. 

10 Ms. Luziach: How often had you seen him before, how many times? 

	

11 
	

Ms. Walker: I can't recall how many times. He would rent a room there once in a while or 

12 come in there and ask about somebody who had a room there. 

	

13 
	

Ms. Luziaeh: So, you had seen him on more than one occasion previously? 

	

14 
	

Ms. Walker: Yes. 

	

15 
	*** 

16 Cross-Examination  

	

17 
	

Ms. Dickson: And you indicated that you had seen this gentleman before? 

	

18 
	

Ms. Walker: Yes, ma'am. 

19 Ms. Dickson: About how many times? 

	

20 
	

Ms. Walker: Several times. I don't recall, maybe 10 times. He used to come in the motel 

	

21 
	

quite often. 

	

22 
	

Finally, Defendant's credibility is seriously lacking. In addition to the fact that 

	

23 
	

Defendant proceeded to trial and through sentencing using Robert J. Day's name, he has at 

	

24 
	

least eleven prior felony convictions under his true identity, Gregory Scott Bermanski. 

	

25 
	

Now, some two-and-a-half years after the incident, Defendant alleges that Beck can provide 

	

26 
	

an alibi for him. Defendant claims he discovered the identity of Beek while he was in prison 

27 as a result of Beck having recognized Defendant as one of the men Beek had worked with on 

	

28 
	

April, 22, 2000. It is incredible that Mr. Beck recognized Defendant two-and-a-half years 

4 
	

Docurnent6 

559 



DATED this 

	

1 	after the date of the incident. If the judicial system allows for this kind of "new evidence" it 

	

2 	is inviting fraud on behalf of prisoners who find a prison inmate/buddy who says, "1 was 

	

3 	there, but didn't want. to come forward." This "new evidence" is not some newly discovered 

	

4 	DNA evidence, but rather some concocted story by one of Defendant's prison inmates in an 

	

5 	effort to provide Defendant with an alibi. Again, the evidence was overwhelming by both the 

6 	eyewitness identification provided by the victim and the money that was found on 

	

7 	Defendant. Clearly, the strength and weight of the evidence provided at trial are 

	

8 	overwhelming as compared to this "new evidence" Defendant purports to have discovered in 

	

9 	his prison inmate, Beck. Because of this, Defendant fails to show that this new evidence 

	

10 	would result in a different result probable on retrial. 

	

11 	 CONCLUSION 

For the foregoing reasons, Defendant's Motion For A New Trial should be denied. 

day of December, 2002. 

Respectfully submitted, 

STEWART L. BELL 
Clark County District Attorney 
Nevada Bar #000477 

BY 
f ITT . 	fl 
Chief Deputy District Attorney 
Nevada Bar #000346 
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CERTIFICATE OF FACSIMILE TRANSMISSION 

I hereby certify ttiat service of State's Response to Defendant's Motion for a New 
Trial, was made this 2 day of December , 2002, by facsimile transmission to: 

DIANNE M. DICKSON, Deputy Public Defender 
455-5112 

BY Aileen Collins 
Employee of the Disct Attorney's Office 
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MARCUS D. COOPER 
PUBLIC DEFENDER 
Nevada Bar No. 2290 
309 South Third Street 
Las Vegas, NV 89155 
702-455-4685 

1 

2 
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5 

DISTRICT COURT 

THE STATE OF NEVADA, 

Plaintiff, 

VS. 

ROBERT JAMES DAY, 

Defendant. 

CLARK COUNTY, NEVADA 

CASE NO. C167783X 

DEPT NO. IV 

DOCKET C 

OBJECTION 

COMES NOW the defendant, Robert James Day, through his att-

orney, DIANNE M. DICKSON, Deputy Public Defender, and hereby sub-

mits his "Objection" to these proceedings. 

DATED this 4th day of December, 2002. 

MARCUS D. COOPER 

CLARK COUNTY PUBLIC DEFENDER 

riT51ine M. Dickson, #5620 
Deputy Public Defender 
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OBJECTION  

Defendant objects to findings of guilt in this case on ground 

that conviction was obtained in violation of Defendant's right to 

4 effective assistance of counsel, secured under the 6th and 14th 

Amendment to the United States Constitution, when the State knew, 

6 or should have known, that the information it provided the Court 

7 and the defense, prior to trial, concerning Defendant's alleged 

8 criminal history, was false and/or incorrect. 

9 	The State's failure to provide the defense with "correct" in- 

10 formation concerning any prior criminal history of defendant acted 

11 to prejudice defense counsel's ability to effectively object to the 

12 court's allowing the use of the prior felony convictions the state 

13 sought to introduce for impeachment purposes, and basing such ob- 

14 jection on ground that defendant was not the person convicted in 

15 those prior felony,' cases, and supporting such objections with evi- 

16 dence contained in defendant's true criminal history which clearly 

17 demonstrates that defendant was incarcerated in federal prison at 

18 the time those prior felonies were committed elsewhere. Thus, the 

19 State's failure to provide the defense with record of defendant's 

20 true criminal history acted to circumvent and thereby dilute the 

21 protection afforded by the right to effective assistance of counsel 

22 	Defendant further objects to any adjudication of defendant 

23 finding him to be an "Habitual Criminal" under Nevada Revised Stet- 

24 ute 207.010. absent a determination by a jury that the State has 

25 proven each element of the "Habitual Criminal" allegation beyond a 

reasonable doubt. 
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Defendant bases said objection on ground that an allegation 

5 

26 

28 	 1 



2-41f; 
RoberYJameg5:0ay, f69140 
Defe4dant in Pro-per 

5 

6 

7 

1 under Nevada Revised Statute 207.010, constitutes a "legal offense," 

2 as opposed to merela a "status" permitting increased penalties, and 

3 as such, entitles defendant to jury trial guaranteed under the 5th, 

4 6th, and 14th Amendments to the United States Constitution wherein 

each element constituting said legal offense must be submitted to 

a jury and proven beyond a reasonable doubt. 

Respectfully Submitted, 
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3 

4 
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6 

NOTC 
STEWART L. BELL 
Clark County  District Attorne y  
Nevada Bar 4000477 
SCOTT S. MITCHELL 
Chief Deputy  District Attorne y  
Nevada Bar 4000346 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorne y  for Plaintiff 

FILED 

DEC 26 3 34 Pt' '02 
, - 

CLERK e 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 
Case No. 	C167783 

Dept. No. 	IV 
GREGORY SCOTT HERMANSKI, aka 
Robert James Day, 
41679345 

Defendant. 

NOTICE OF INTENT TO SEEK PUNISHMENT AS 
A HABITUAL CRIMINAL 

TO: GREGORY SCOTT HERMANSKI, aka Robert James Day, Defendant ;  and 

TO: SHARON DICKINSON, Deput y  Public Defender , Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that pursuant to NRS 

207.012, the STATE OF NEVADA will seek punishment of Defendant GREGORY SCOTT 

HERMANSKI, aka Robert James Da y, as an habitual criminal as said Defendant has been 

found guilty  of ROBBERY WITH USE OF A DEADLY WEAPON (Felon y  — NRS 

200.380, 193.165) and BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

(Felony  — NRS 205.060, 193.165): in the above-entitled action. 

That since the Defendant has been found guilty  of ROBBERY WITH USE OF A 

DEADLY WEAPON (Felon y  — NRS 200.380, 193.165) and BURGLARY WHILE IN 

POSSESSION OF A DEADLY WEAPON (Felon y  — NRS 205.060, 193.165), the STATE 

P:1WPDOCTNOT/C0,0061 110697801.thm 
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8 
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11 

19 

13 

14 

15 
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27 

28 

I NOTC 
STEWART L. BELL 

2 Clark County District Attorney 
Nevada Bar #000477 

3  SCOTT S. MITCHELL 
Chief Deputy District Attorney 

4 Nevada Bar #000346 
200 South Third Street 

5 Las Vegas, Nevada 89155-2211 
(702) 455-4711 

6 	Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 
Case No. 	C167783 

Dept. No. 	IV 
GREGORY SCOTT HERMANSKI, aka 
Robert James Day, 
#1679345 

Defendant. 

NOTICE OF INTENT TO SEEK PUNISHMENT AS 
A HABITUAL CRIMINAL 

TO: GREGORY SCOTT HERMANSKI, aka Robert James Day, Defendant; and 

TO: SHARON DICKINSON, Deputy Public Defender. Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE. TAKE NOTICE that pursuant to NRS 

207.012, the STATE OF NEVADA will seek punishment of Defendant GREGORY SCOTT 

HERMANSK1, aka Robert James Day, as an habitual criminal as said Defendant has been 

found guilty of ROBBERY WITH USE OF A DEADLY WEAPON (Felony — NRS 

200.380, 193.165) and BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

(Felony — NRS 205.060, 193.165): in the above-entitled action. 

That since the Defendant has been found guilty of ROBBERY WITH USE OF A 

DEADLY WEAPON and BURGLARY WHILE IN POSSESSION OF A DEADLY 

WEAPON, the STATE OF NEVADA will ask the court to sentence the Defendant as an 

P :\WPDOCSNOTICE1006100697801.doc 
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1 	Habitual Criminal based upon the following felony convictions, to-wit: 

	

2 	I. That in 1969, the Defendant was convicted in the State of Florida, for the crime of 

	

3 	Attempt Larceny of Auto, in Case No. 69C-565. 

	

4 	2. That in 1971, the Defendant was convicted in the State of Florida, for the crime of 

	

5 	Larceny of Motor Vehicle, in Case No. 71-3390. 

	

6 	3. That in 1971, the Defendant was convicted in the State of Florida, for the crime of 

	

7 	Breaking and Entering, in Case No, 71-3828. 

	

8 	4. That in 1972, the Defendant was convicted in the State of Florida, for the crime of 

	

9 	Burglary, in Case No. 71-3110. 

	

10 	5. That in 1977, the Defendant was convicted in the State of Florida, for the crime of 

	

11 	Buying or Receiving Stolen Property, in Case No. 74-7116. 

	

12 	6. That in 1978, the Defendant was convicted in the State of Florida, for Probation 

	

13 	Violation, Driving Under the Influence, Federal District Court, in Case No, 766-192. 

	

14 	7. That in 1981, the Defendant was convicted in the State of Florida, for the crimes of 

	

15 	Possession of Cocaine and Carrying Concealed Firearm, in Case No. 79-28 l6CF. 

	

16 	8. That in 1984, the Defendant was convicted in the State of Florida, for the crime of 

	

17 	Bank Robbery, in Case No. 81-6119-CR-JAG. 

	

18 	9. That in 1986, the Defendant was convicted in the State of Florida, for the crime of 

	

19 	Aggravated Assault, in Case No. 85-784CF. 

	

20 	10. That in 1987, the Defendant was convicted in the State of Florida, for the crimes 

	

21 	of Counts I and 11, Bank Robbery with Use of a Firearm in the Commission of a Robbery, 

	

22 	and Counts 111 and IV, Bank Robbery With Use of a Firearm in the commission of a 

	

23 	Robbery, U.S. District Court, Southern District of Florida, in Case No. 85-662-CR-KING. 

	

24 	/// 

	

25 	1/1 

	

26 	/// 

	

27 	1/1 

	

28 	II/ 
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DIANE DICKSON, Deputy Public Defender 
ATTORNEY FOR DEFENDANT-- 
455-5112 

1 	11. That in 1998, the Defendant was convicted in the State of Florida, for the crime 

2 	of Armed Burglary and Armed Robbery, in Case No. 94-24164C. 

3 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada d  r #000477 

Al 

ir 

/// 
IT E L 

- Chief Deputy District Attorney 
Nevada Bar #000346 

9 

10 
	

CERTIFICATE OF FACSIMILE TRANSMISSION  

11 
	

I hereby certify that service of the State's NOTICE OF INTENT TO SEEK 

12 PUNISHMENT AS A HABITUAL CRIMINAL is hereby acknowledged this 
	

day of 

13 
	

December, 2002. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 SSM/jj 

4 

5 

6 
BY 

7 

8 

3 
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1 
OAC 

2 	PAUL E. WOMMER, ESQ. 
625 South Sixth Street 
Las Vegas, Nevada 89101 
(702) 388-8817 
Attorney for Defendant 
ROBERT JAMES DAY 

P11 Eq.  
0Ec 30 3 08 PH .02 

- 

CLERK 

3 

4 

5 

6 

7 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

8 

	

9 	THE STATE OF NEVADA, 

	

10 	 Plaintiff, 

vs. 

ROBERT JAMES DAY, 

Defendant. 
	 ) 

ORDER APPOINTING COUNSEL  

THIS matter coming before the Court for confirmation of Appointment of 

Counsel, and the Court find Defendant to be indigent, and good cause appearing; 

IT TS ORDERED that the Law Office of PAUL E. WOMMER is hereby 

appointed by this Court to represent Defendant in all proceedings; 

23 

28 

72: o 
3 

< 

) 

) 

) 

) 	CASE NO. C167783 
DEPT NO. IV 
DOCKET 

*ts, 
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1 

21i 	 IT IS FURTHER ORDERED that the fees shall be paid by the State of 

3 	Nevada from the fund appropriated to the office Public Defender, pursuant to 
4 RS 

5 177.345(2). 

DATED this  36  day of , 2002. 

 

 

7 

8 

9 

10 

11 

12 
F-EI 

h 13 a4 

5:. 	14 

15 

<V2? 16 
Eg 
■§Z,  9 

22 

23 

24 

25 

26 

27 

28 

Submitted by: 
LAW OFFICE PAUL E. WOMMER 

PAUL 7. WOMMER, ESQ. 
Nevada Bar No. 000015 
625 South Sixth Street 
Las Vegas, Nevada 89101 
(702) 388-8817 
Attorney for Defendant 
ROBERT JAMES DAY 
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18 
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20 
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6 /(.77493x 7,, 
1 	Dept. 1 

2 

3 

ORIGI At° 
ZED FEB _t_n-an 

P- IN THE JUSTICE uutifIr wz2DAPIVIEIG44/WWP 

pi*  - 
411.P4. 3 

4 COUNTY OFY7CLAW4TA '6.6iNft 
Ak.4111( 

THE STATE OF NEVADA, 	 ) 

6 

	

7 	 ) 
Plaintiff, 	) 

	

8 	-vs- 	 ) 	PROCEEDINGS 
) 	Case No 00F06978X 

	

9 	ROBERT JAMES DAY, 	 ) 
) 

	

10 	 Defendant. 	) 
	 ) 

11 

12 	 REPORTER'S TRANSCRIPT OF PROCEEDINGS 

13 	 BEFORE JUDGE DEBORAH J. LIPPIS, JUSTICE OF THE PEACE 

14 	 Wednesday, April 26, 2000, 8:00 o'clock a.m. 

15 

16 

17 

18 	APPEARANCES: 

19 	 For the State: 

20 

WILLIAM A. HEHN, ESQ. 
Deputy District Attorney 

For the Defendant: 	GEORGE E. FRANZEN, ESQ. 
21 	 Deputy Public Defender 

Reported by: DONNA J. MCCORD, CCR No. 337 

DONNA J. MCCORD CCR #337 455-3047 
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, , 	1 

2 

3 

4 

5 

6 

7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 	

410 	 410 
LAS VEGAS, CLARK COUNTY, NEVADA; WEDNESDAY, APRIL 2 

robbery with 

Robbery with use 

use THE CLERK:

THE COURT: 

THE CLERK: 

COURT: Robert Day. 

Initial arraignment. 

Sir, you have been chary 

-- can you stand up for me, sir? Th 

of a deadly weapon, burglary while i 

possession of a deadly weapon. Do you understand the 

	

lawyer, sir? 	

THE COURT: Are you able to hire you 

THE DEFENDANT: Not at the present. 

THE COURT: Public Defender is appal 

Prelim set within 15 DEFENDANT; YeS, ma'am- 

= CLERK: May 9th at 9:00 a.m. 
THE DEFENDANT: Your Honor? 

THE COURT: Sir. 

THE DEFENDANT; These are very seric 

charges and T have a home and good job and if T were 

make bail I could hire my own attorney. 

prior felony convictions. 

 THE COURT: Unfortunately, sir, you 

THE DEFENDANT: It was a long time a 

THE COURT: Well, '96 is not so long 

'94 is not so long ago. Probably '88 would be consid' 

DONNA J. MCCORD OCR #337 455-3047 



7 

8 

• 	 3 

1 , 	1 	something remote, but I'm not releasing you, sir. 

2 
	

THE CLERK: May 9th, 9:00 a.m. 

3 
	

(Proceedings concluded.) 

4 	 --o0o-- 

5 
	

ATTEST: Full, true, and accurate transcript of 

6 
	proceedings. 

10 

11 
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DONNA J. MCCORD CCR #337 455-3047 
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O 
	 • 

EXPR 
MARCUS D. COOPER, PUBLIC DEFENDER 

2  NEVADA BAR No. 2290 
309 South Third Street, Suite 226 

3 Las Vegas, Nevada 89155 
(702) 455-4685 

4 Attorney for Defendant 
JUSTICE COURT 5 

	
CLARK COUNTY, NEVADA 

6 THE STATE OF NEVADA, 	 ) 

4# 4.2v  

Plaintiff, 	 CASE NO. 00F06978X 
V. 
	

DEPT. NO. ONE 
ROBERT JAMES DAY, 

10 
	

Defendant. 
	 ) 

EX PARTE ORDER FOR TRANSCRIPT 

Upon the ex parte application of the above-named 
Defendant, by and through, Dianne M. Dickson, Clark County Public Defender, and good 
cause appearing therefore, 

IT IS HEREBY ORDERED that the certified court 
reporter/recorder prepare arid deliver to the Clark County Public Defender, at State 
expense, a copy of the transcript of the proceedings held on April 26, 2000, in Case No. 
00F06978X, in Justice Court No. One. 

DATED THIS ..1.-?'"day of January, 2003. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 CE OF THE PEACE 
24 

Submitted by: 
25 MARCUS D. COOPER 

CLARK COUNTY PUIgn,IC DEFE ER 
26 

Dianne M. Dickson, 115620 
Deputy Public Defender 

27 
By: 

28 
RECEIVED 

JAN 2 3. 7003 

rvi F S 

RECEIVED 

JAN Z3  2003 
JUSTICE COURT 
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1 OPI 
DAVID ROGER 

2 	Clark County District Attorney 
Nevada Bar #00278 

3  SCOTT S. MITCHELL 
Chief Deputy District Attorney 

4 Nevada Bar #000346 
200 South Third Street 

5 Las Vegas, Nevada 89155-2211 
(702) 455-4711 

6 	Attorney for Plaintiff 

7 DISTRICT COURT 

IF- USD 
APR 	4 o6 	'03 

1 
CLERK 

CLARK COUNTY, NEVADA 
8 

9 THE STATE OF NEVADA, 

10 
	 Plaintiff, 	 CASE NO: C167783X 

DEPT NO: IV 
11 

12 ROBERT JAMES DAY, aka, 
Gregory Scott Hermanski #1679345 

13 	
Defendant. 

14 

15 	 ORDER FOR PRODUCTION OF INMATE 

16 
	 ROBERT JAMES DAY, aka, Gregory Scott Hermanski, BAC 469140 

DATE OF HEARING: 4/30/03 
17 	 TIME OF HEARING: 9:00 A.M. 

18 

19 	TO: JAMES J. SCHOMIG, Warden of the High Desert State Prison; 

TO: Bill Young, Sheriff of Clark County, Nevada 
ev, ma' Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by DAVID 4=, 

ROGER, District Attorney, through SCOTT S. MITCHELL, Chief Deputy District 

Attorney, and good cause appearing therefor, 

IT IS HEREBY ORDERED that JAMES J. SCHOMIG, Warden of the High Desert 

25 State Prison shall be, and is, hereby directed to produce ROI3ERT JAMES DAY, aka, 

26 Greogry Scott Herrnanski, in Case No. C167783X, on a charge of ROBBERY WITH USE 

3:127 OF A DEADLY WEAPON (Felony) and BURGLARY WI-HUE IN POSSESSION OF A 
rn 
f,)128 DEADLY WEAPON (Felony) wherein THE STATE OF NEVADA is the Plaintiff, 

PAW PDOCS1OR DIZTOR [WM60069780 t .doc 

S3 
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• 

DISTRICT ATTORNEY 

1 	inasmuch as the said ROBERT JAMES DAY, aka, Gregory Scott Hermanski, is currently 

2 	incarcerated in the High Desert State Prison located in Indian Springs, Nevada and his 

3 	presence will be required in Las Vegas, Nevada commencing on April 21, 2003, at the hour 

4 	of 9:00 o'clock A.M. and continuing until completion of the prosecution's case against the 

5 	said Defendant. 

IT IS FURTHER ORDERED that Bill Young, Sheriff of Clark County, Nevada, shall 

7 accept and retain custody of the said ROBERT JAMES DAY, aka, Gregory Scott 

8 	Hermanski, in the Clark County Detention Center, Las Vegas, Nevada, pending completion 

9 	of said matter in Clark County, or until the further Order of this Court; or in the alternative 

10 shall make all arrangements for the transportation of the said ROBERT JAMES DAY, aka, 

11 	Gregory Scott Hermanski to and from the Nevada State Prison facility which are necessary 

12 to insure the ROBERT JAMES DAY, aka, Gregory Scott Hermanski's appearance in Clark 

13 	County pending completion of said matter, or until further Order of this Court. 

14 	DATED this 3/ 't day of March, 2003. 

18 DAVID ROGER 

19 Nevada Bar 4002781 

IOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 
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140  ORIGINAL 

District Court 

Clark, County, Nevada 

•••■ 

1 ASTA 

2103 MAY -7 PM 2: 56 

• 	 ' 

ER K 
Case No. C167783 

Department IV 

THE STATE OF NF.VADA, 

Plaintiff, 

VS. 

GREGORY SCOTT HERMANSKI aka 
ROBERT JAMES DAY, 

Defendant(s), 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 
CASE APPEAL STATEMENT 

L Appellant(s): GREGORY SCOTT HERMANSKI aka ROBERT JAMES DAY 

2. Judge: KATHY HARDCASTLE 

3. All Parties, District Court: 

Plaintiff, THE STATE OF NEVADA 

Defendant(s), GREGORY SCOTT HERMANSKI aka ROBERT JAMES DAY 

4. All Parties, Appeal: 

Appellant(s), GREGORY SCOTT HERMANSKI aka ROBERT JAMES DAY 

Respondent, THE STATE. OF NEVADA 

5. Appellate Counsel: Proper Person, GREGORY SCOTT HERMANSK1 

aka ROBERT JAMES DAY, #69140 

PO BOX 650, INDIAN SPRINGS, NEVADA 89018, Appellant 

iC167783 
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4•• 
THE STATE OF NEVADA, David Roger, District Attorney, 200 South Third 

Street, Las Vegas, Nevada 89155 (702) 455-4711, Counsel for Respondent 

6, District Court, APPOINTED 

7, On Appeal, N/A 

8. Forma Pauperis: N/A 

9. Date Commenced in District Court: 06/08/2000 

DATED this 7 day of May, 2003. 

SHIRLEY B. PARRAGUIRRE 
CLARK COUNTY CLERK 

ASTOWCHAM, DEPUTY CLERK 
200 South Third Street 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 455-4409 
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4 

NOA 
1 	Gregory Scott Hermanski *69140 

A/K/A Robert James Day 
2 

	

	(defendant, pro per) 
High Desert State Prison 

3 	P.O. Box 650 
Indian Springs, NV 89018 

5 

MAr 7 2 	'03  

ok 

CLERK 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

VS. 
	 Case No. C167783 

Dept. No. IV 

GREGORY SCOTT HERMANSKI 
	

NOTICE OF APPEAL 

A/K/A ROBERT JAMES DAY, 

Defendant. 

TO: THE STATE OF NEVADA 

DAVID ROGER, DISTRICT ATTORNEY, CLARK COUNTY, NEVADA 

and DEPARTMENT IV OF THE EIGHTH JUDICIAL DISTRICT COURT 

OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF CLARK. 

NOTICE is hereby given that GREGORY SCOTT HERMANSKI, A/K/A 

ROBERT JAMES DAY, presently incarcerated in the Nevada State 

Prison, appeals to the Supreme Court of the State of Nevada 

from the judgment entered against said defendant on the 30th 

day of April, 2003, whereby he was convicted of Count I , 

Robbery With Use of a Deadly Weapon and Count II, Burglary 

While in Possession of a Deadly Weapon, sentenced to a maximum 

term of LIFE WITHOUT THE POSSIBILITY OF PAROLE, with no days 

credit for time served; pay $25 Administrative Assessment Fee 

and $250 DNA Analysis Fee; submit to a blood test and/or saliva 

test to determine genetic markers or secretor status: Defendant 

adjudged an habitual offender. 

- 1- 	 49-lo 
NAY i 7 2003 

COUNT ' CLERK 
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2 	DATED this 2nd day of May, 2003. 
e/5vW 

61/E/47,,P  
Giegory Scott H54-manski,./1-69140 
A/K/A Robert James D 
(defendant, pro per) 
High Desert State Prison 
P.O. Box 650 
Indian Springs, Nv 89018 
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1 ASTA 

	 ORIGINAL 
	Fzos, [7,7 'To 

D istrict  Court 
	 2(3 MAY -8 PM 2: 27 

3 
	

Clark, County, Nevada 	
1,444." 

, 

4 
	

LF.RK 

5 
	

Case No. C167783 

6 
	

Department IV 

7 THE STATE OF NEVADA, 

8 
	

Plaintiff, 

10 GREGORY SCOTT HERMANSKI aka 
ROBERT JAMES DAY, 

11 

12 

13 

14 
CASE. APPEAL STATEMENT 

15 
1. Appellant(s): GREGORY SCOTT HERMAN SKI aka ROBERT JAMES DAY 

16 
2. Judge: KATHY HARDCASTLE 

17 
3. All Parties, District Court; 

18 
Plaintiff, THE STATE OF NEVADA 

19 
Defendant(s), GREGORY SCOTT HERMANSKI aka ROBERT JAMES DAY 

20 
4. All Parties, Appeal: 

21 
Appellant(s), GREGORY SCOTT HERMANSKI aka ROBERT JAMES DAY 

22 
Respondent, THE STATE OF NEVADA 

23 
5. Appellate Counsel: Proper Person, 

24 
GREGORY SCOTT HEWANSKI aka ROBERT JAMES DAY #69140, 

25 
PO BOX 650 INDIAN SPRINGS NV 89018, Appellant 

26 

27 

28 	
fC1671133 

S3 
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THE STATE OF NEVADA, David Roger, District Attorney, 200 South Third 

Street, Las Vegas, Nevada 89155 (702) 455-4711, Counsel for Respondent 

6. District Court, APPOINTED 

7. On Appeal, N/A 

8. Forma Pauperis: N/A 

• Date Commenced in Di5friet Court: 06/118/2000 

1 

2 

3 

4 

5 

6 

7 

8 DATED this 8 day of ay, 2003. 

9 

10 

11 

1? 

13 

14 

IANUEL V 
0 South T 

0 Box 5516 
Nevacia-89155-1601 

(702) 455-4409 
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10 

GREGORY SCOTT HERMANSKI 
A/K/A ROBERT JAMES DAY 
NDOC No. 69140  
P.O. Box 650, HDSP 
Indian Springs, Nevada 59018 

APPELLANT - IN PROPRIA PERSONA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

--oo0oo-- 

GREGORY SCOTT HERMANSKI , 
A/K/A ROBERT JAMES DAY, 

Appellant, 

VS. 

) 
THE STATE OF NEVADA, et al., ) 

) 

Respondent(s). 	) 

DESIGNATION OF RECORD ON APPEAL 

TO; SHIRLEY PARRAGUIRRE, Clerk 
Eighth Judicial District Court 
Post Office Box 551601 
200 South Third Street 
Las Vegas, Nevada 89155-1601 

The above-named Appellant hereby designates the entire record of 

the above-entitled case, to include all the papers, documents, pleadings, 

and transcripts thereof, as and for the Record on Appeal. 

22 DATED this 6th day of  May 

 

, 20 03. 

      

 

23 

24 

Respectfully Submitted By: 

/41Pit.CA2/4/Zeeta,M.  
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28 	/ 

GRE‘gbRY/ACOTT dERMAN§KI 61940 
APPELLANT - IN PROPRIA PERSONA 
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1 	 CERTF1CATE OF SERVICE BY MAiLING 

2 	I,  GREGORY scorr HERMANSKI 	, hereby certify, pursuant to NRCP 5(b), that on this 6th 
A/K/A ROBERT JAMES DAY 

3 day of  May 	, 20 , mailed a true and correct copy of the foregoing,"  th:YricE OF 

4 APPEAL; and DESIGNATION OF RECORD CM APPEAL 

5 by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid, 

6 addressed as follows: 

	

8 	SHIRLEY B. PARRAGUIRRE  
CCUNTY CLERK 

	

9 	P.O. BOX 551601  
200 S. THIRD ST  

	

10 	LAS VEGAS, NEVADA 89155-1601 

11 

	

12 	SUPREME  COURT OF NEVADA  
OFFICE OF  THE CLERK  

13 2Clischsr 	ritze 
CARSON CITY. NEVADA 89701-4702 

14 

15 

16 

17 CC:FILE 

18 

	

19 	DATED: this 6th  day of  l'iaY 	, 20 03 .  

20 

CLARKCOUNTY DISTRICT ATTORNEY  
DAVID ROGER  
200 S. THIRD ST  
P.O. BOX 552212  
LAS VEGAS. NEVADA 89155-221Z  

Alt/ I 4.14L... 411, 	• 4.  
ii17:7relWeruir- • 
Appellant 	/In Propria Person.= 
Post Office box 650 [IMP] 
Indian Springs. Nevada 89018  
IN FORMA, PAUPER'S: 

592 
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I -= 

4 

NOA 
1 	Gregory Scott Hermanski #69140 

A/K/A Robert James Day 
2 

	

	(defendant, pro per) 
High Desert State Prison 

3 	P.O. Box 650 
Indian Springs, NV 89018 

5 
DISTRICT COURT 

6 
CLARK COUNTY, NEVADA 

GREGORY SCOTT HERMANSKI 

A/K/A ROBERT JAMES DAY, 

Defendant.  

TO: THE STATE OF NEVADA 

Case No. C167783 

Dept. No. IV 

NOTICE OF APPEAL 

THE STATE OF NEVADA, 

Plaintiff, 

VS. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

DAVID ROGER, DISTRICT ATTORNEY, CLARK COUNTY, NEVADA 

and DEPARTMENT IV OF THE EIGHTH aUDICIAL DISTRICT COURT 

OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF CLARK. 

NOTICE is hereby given that GREGORY SCOTT HERMANSKI, A/K/A 

ROBERT JAMES DAY, presently incarcerated in the Nevada State 

Prison, appeals to the Supreme Court of the State of Nevada 

from the judgment entered against said defendant on the 30th 

day of April, 2003, whereby he was convicted of Count I , 

2311 Robbery With Use of a Deadly Weapon and Count II, Burglary 

24 
	While in Possession of a Deadly Weapon, sentenced to a maximum 

term of LIFE WITHOUT THE POSSIBILITY OF PAROLE, vith no days 

2511  credit for time served; pay $25 Administrative Assessment Fee 
and $250 DNA Analysis Fee; submit to a blood test and/or saliva 

test to determine genetic markers or secretor status; Defendant 

adjudged an habitual offender. 

- 1- 

S3 _ 
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,cs 
eglry/A:cott kermanski 

A/K/A g6bert James Day 
(defendant, pro per) 
High Desert State Prison 
P.O. Box 650 
Indian Springs, NV 89018 

140 

DATED this 6th day of May, 2003. 2 
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ORIGINAL • 
2 

3 

4 

5 

1 JOCP 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar 4002781 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorney for Plaintiff 

.11 L E.1) 
HAI  IS 	314 Ali '03 

cr 
11 CRK 

6 
DISTRICT COURT 

7 
CLARK COUNTY, NEVADA 

8 THE STATE OF NEVADA, 

9 
	

Plaintiff, 	
Case No: 	C167783 

10 
Dept No: 	IV 

11 ROBERT ROBERT JAMES DAY,aka, 
Gregory Scott Hermanski, 41679345 

Defendant. 

AMENDED 

JUDGMENT OF CONVICTION 

The Defendant previously appeared before the Court with counsel and having 

previously been found guilty by a jury to the crime(s) of COUNT I - ROBBERY WITH 
P(  EMILE ;Pi Possicsati ch Fr DE4tal11l 

USE OF A DEADLY WEAPON (Felony) and COUNT II - BURGLARY"(Felony), in 

violation of NRS 200.380, 193.165 and 205.060; thereafter, on the 11th day of May, 2001, 

the Defendant was present in Court for sentencing with counsel wherein the Jury found the 

Defendant guilty thereof by reason of the Juries Verdict. 

THEREAFTER, on the 30th day of April, 2003, the Defendant appeared in court with 

his counsel, PAUL WOMIvfER, ESQUIRE, and pursuant to a hearing/proceeding, and good 

cause appearing to amend Judgment of Conviction; now therefor, 

IT IS ORDERED THAT: Defendant ROBERT JAMES DAY, aka, Gregory Scott 

Hermanski, is sentenced as Habitual Violent Felon under NRS 207.012 on COUNT 1 and as 

ctigkieb Criminal under NRS 207.010(b) on COUNT 11, and is sentenced in COUNT I to 

' 

CE-02 

MAY 1 9 2003 
	 PAWPDOCSUUDG1006e6001 .10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2g 
LAJ 

2d 

2P 

27 

2 ft 

MA 1 3 2003 

COU TY CLERK 
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DATED this 

 

day of May, 2003. 

  

DIsTRicir VOCE 
KAthA A. Harcleastle 

• 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

1 	LIFE in the Nevada Department of Corrections WITHOUT the Possibilit y  of Parole and in 

2 COUNT II to LIFE in the Nevada Department of Corrections WITHOUT the Possibility of 

3 Parole ;  Count H to run CONCURRENTLY with Count I with NO Credit for Time Served ;  

4 	Deft. to submit to a test to determine genetic markers. Court advised counsel he can file the 

5 	appropriate motion as to credit for time served while Deft. servin g  Federal time. 

6 	The Court FURTHER ORDERED, that Defendant pa y  the $25.00 Administration Fee 

and $150.00 DNA Analysis Fee. 

25 

27 

28 	lks 

13 :1W VDOCSO UDG1006 00697801. DOC 
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Fr" 

1 ASTA 

2 
	

District Court 
	

203 I.;Ay 20 PM I:158 

3 
	

Clark, County, Nevada 

4 

5 
	

Case No. C167783 

6 
	

Department IV 

7 THE STATE OF NEVADA, 	 ) 
) 

8 	 Plaintiff, 	 ) 
) 

9 vs. 	 ) 
) 

10 GREGORY SCOTT HERMANSKI, 	) 
) 

I I 	 Defendant(s), 	) 
) 

12 	 ) 

13 

14 	 CASE APPEAL STATEMENT 

15 	 1. Appellant(s): GREGORY SCOTT HERMANSKI 

16 	 2. Judge: KATHY HARDCASTLE 

17 	 3. All Parties, District Court: 

18 Plaintiff, THE STATE OF NEVADA 

19 Defendant(s), GREGORY SCOTT HERMANSK1 

20 	 4. All Parties, Appeal: 

21 Appellant(s), GREGORY SCOTT HERMANSKI 

22 Respondent, THE STATE OF NEVADA 

23 	 5. Appellate Counsel: Proper Person, GREGORY SCOTT HERMANSKI,469140 

24 
	

PO BOX 650, INDIAN SPRINGS, NEVADA 89018, Appellant 

25 
	

THE STATE OF NEVADA, David Roger, District Attorney, 200 South Third 

26 
	

Street, Las Vegas, Nevada 89155 (702) 455-4711, Counsel for Respondent 

27 

28 	
tC 167783 
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6. District Court, APPOINTED 

7. On Appeal, N/A 

8. Forma Pauperis: N/A 

9. Date Commenced in District Court: 06/08/2000 

DATED this 20 day of May, 2003. 

SHIRLEY B. PARRAGUIRRE 
CLARK COUNTY CLERK 

ASTOR CRAM, DEPUTY CLERK 
200 South Third Street 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 455-4409 
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1. 

2 

3 

• 
Greaor2 Suit 1-ler-vvvenv_% 
AiKIR tcpberi leemeb netiA  14-  Vi 
NDOC No. (AM  
P.O. Box 650, HDSP 
Indian Springs, Nevada 89018 MAY ZU 12 	Pu '03 

4 APPELLANT - IN PROPRIA PERSONA 
47'6444-  CLERK 

5 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

--oo0oo-- 

Getabc5c1Slt14ermorielisit.:, ) 
) 

Appellant, 	 ) 

) 

vs. 

rke. 	oc. INeuada 

Respondent(s).  

DESIGNATION OF RECORD ON APPEAL 

TO: SHIRLEY PARRACUIRRE, Clerk 
Eighth Judicial District Court 
Post Office Box 551.601 
200 South Third Street 
Las Vegas, Nevada 89155-1601 

The above-named Appellant hereby designates the entire record of 

the above-entitled case, to include all the papers, documents, pleadings, 

and transcripts thereof, as and for the Record on Appeal. 

41P. 
DATED this 1, 	day of  IlMILA  
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Case No. C.101113  
Dept No.  •n/  

Docket 	C. 
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CERTIFICATE OF SERVICE BY MAILING  

2 	I,  Corey, rit Sr-dtt 1-ietwurnsiti,  hereby certify, pursuant to NRCP 5(b), that on this  16'4' 

3 day of 	 , 200  I mailed a true and correct copy of the foregoing,"  Y1 45-Virsp., oc- 

4 IA !leak"  aiftri beftINAal;a% cSr Re_e_Ota Wm A II e.al  

5 by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid, 

6 addressed as follows: 

15 

51x;r1e4, 	Parrastp airce- 
C1a.w.‘,. el 

9 	
p taiarT  

640%, 5-.11 601 	 
•XoD  

10 	
S Tkg`rtEW-€ et  

Las Vea5.. 1  'VW ‘kcisc- - I bOt  

t1C4-Zr 	pc 	  
aot S, cfitrstivx 	un 
Cm (-se:oft C.:Auk  Ykti 1191ol  

15 

16 

17 CC:F1LE 

18 

19 	DATED: this  (day of  YY101 	, 200)  

8 

ati ..0.401" 	Pre 
47—WMAYAlliflit —effigWATWWW17 

071- 	fin Propria Per gram 
Post Office box 650 WW1 
Inclian_Sminga.iitaack.89.01 
IN FORMA PAUPERIS: 
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Case No.  C. 101S1 

Dept. No.  I V  
Docket 

The_ Skit. ok- 
Plaintiff, 

vs, 

Gre.sora Sep* Vkerrocirk sic+, 
Defendant. 

21 

22 

23 ruled on the ifik   day of  Det_e.v."1:ier 	, 2002.. 
24 

1 Oec_ee.aort.1 	At-  1*-Yrtnirt,r-t  1 
2 Pot igfte U°Abayfirdal 

Indian Springs, Neva a. 89018 
3 ., 

4 

5 I 
	

DISTRICT COURT 
611 
	

CLARK COUNTY, NEVADA 
7 

NOTICE OF APPEAL 
NOTICE IS HEREBY GIVEN, That the Petitioner/Defendant, 

GrecAn Stai AttrAchnbk.;  , in and through his proper person, hereby 
appeals to the Supreme Court of Nevada from the ORDER denying and/or 
dismissing the Dekevvicmi:s TfIrri-icon, for iNeia Tr al 

25  11 
	

Dated this  Ili day of  1171a_IA  
26 	 Respectfully Submitted, 

m127 
01 
ni 28 

oaf 

9 

10 

11 

12 

13 

14 
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16 

17 

18 

19 

20 
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40-0 
1 

NOT 
2 PAUL E. WOMMER, ESQ. 

Nevada Bar No. 000015 
3 	625 South Sixth Street 

Las Vegas, Nevada 89101 
4 	(702) 388-8817 

Attorney for Defendant 
ROBERT JAMES DAY, 
aka, GREGORY SCOTT HERMANSK1 

7 

5 

6 

MAY U 4 07 H 

CLER?:. 

EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF 

NEVADA IN AND FOR THE COUNTY OF CLARK 
10 

1 1 THE STATE OF NEVADA, 

CASE NO. : C167783 
DEPT NO. :IV 

VS. 

ROBERT JAMES DAY, 
aka, GREGORY SCOTT HERMANSKI, 

Defendant. 

NOTICE OF APPEAL 

TO THE STATE OF NEVADA; 

DAVID ROGER, DISTRICT ATTORNEY FOR CLARK COUNTY 
NEVADA; AND DEPARTMENT OF THE EIGHTH JUDICAL DISTRICT 
COURT OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF 
CLARK. 

NOTICE is hereby given that ROBERT JAMES DAY, aka, GROEGORY 

SCOTT HERMANSKI, intends to appeal, and does hereby appeal to the Supreme Court 

of the State of Nevada from the Judgment of Conviction entered by this Court, 

on the 16th  day of May, 2003. 

6 

- 

3 	28 

604 
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*0 
This appeal is taken from the whole judgment and every part thereof, and from 

questions of both law and fact. 

DATED this  "--N.  day of May, 2003. 

5 

6 
Respectfully submitted, 

7 
	

LAW OFFICES OF PAUL E. WOMMER 

1 

2 

3 

4 

8 

9 

1 0 

11 

12 

13 

14 
S; 

15 

'2 2?. 16 dg- 

t 
N`g 

I 18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

PAUL E. E. WOMMER, ESQ. 
Attorney for ROBERT JAMES DAY, 
aka GREGORY SCOTT HERMANSKI 

2 

17 
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19 

20 

1 
	 • • 

CERTIFICATE OF MAILING 

The foregoing NOTICE OF APPEAL, was served on the following by mailing a 

copy thereof, in the United States mail, postage fully prepaid on thi 
	

day of May, 

2 

3 

4 

7 

8 

9 

10 

11 

a — 12 

i 13 g 
:2: 	2  14 0 

1,71` 
a%9 	16 

17 

18 

2003. 

CLERK OF NEVADA SUPREME COURT 
Capitol Complex 
Carson City, Nevada 89710 

ATTORNEY GENERAL OF NEVADA 
Capitol Complex 
Carson City, Nevada 89710 

5 

6 

ROBERT JAMES DAY 
15 Inmate No. 69140 

High Desert State Prision 
P.O. Box 650 
Indian Springs, Nevada 89018 

CLARK COUNTY DISTRICT ATTORNEY'S OFFICE 
200 South Third Street 
7tb  Floor 
Las Vegas, Nevada 89155 

21 

22 

23 

24 

25 

26 

27 

28 
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• ORIGINAL 
	

I. 

IN THE aufltemE COURT OF THE STATE OrAkyt4DA 

ROBERT JAMES DAY, 	 ) 
3 aka, GREGORY SCOTT HERMANSKI, ) 

) 
Appellant, 	) 

) CASE 
vs. 	 ) 

) 
THE STATE OF NEVADA, 	 ) 

) 
Respondent. 	) 
	 ) 

CASE APPEAL STATEMENT  

1. Name of appellant filing this case appeal statement: 

11 13 

11 

12 2. Identify the judge issuing the decision, judgment, or order 
appealed from: 

ROBERT JAMES DAY, aka, GREGORY SCOTT HERMANSKI; 

Lij  I 8 2 
	

The Honorable KATHY A. HARDCASTLE; n o  gl 14 o 
15 

h 16 

17 

; 18 4. Identify all parties involved in this appeal: 

19 	The parties to this appeal are the State of Nevada and ROBERT 
JAMES DAY, aka, GREGORY SCOTT HERMANSKI; 

20 
. Set forth the name, law firm, address, and telephone number 
of all counsel on appeal and identify the party or parties 
whom they represent: 

23 

425 

CI 
t' 

	

:77 . 	 . 

'24 
-P 

C: 	
• 

L.126 6. Indicate whether appellant was represented by appointed or 
retained counsel at trial: 

27 

28 

1 	

S16 

4 

5 

6 

7 

8 

9 

1 0 

/ 

8 Pi 003 

NO. 41400.z.ex  

3. Identify all parties to the proceedings in the district 
court: 

The parties in the district court were The State of Nevada 
and ROBERT JAMES DAY, aka, GREGORY SCOTT HERMANSKI; 

21 

22 

h Appellant is represented by Paul E. Wommer, Esq., 625 Sout 
Sixth Street, Las Vegas, Nevada 89101, (702) 388- 
8817; Respondent is represented by the Clark County District 
Attorney's Office, 200 South Third Street, 7' Floor, Las 
Vegas, Nevada 89155. (702) 455-4711; 

607 



• 
Appellant was represented by appointed counsel, the Clark 
County Public Defender's Office; 

7. Indicate whether appellant is represented by appointed or 
retained counsel on appeal: 

Mr. Wommer is Appellant's appointed counsel. 

8. Indicate whether appellant was granted leave to proceed in 
forma pauperis, and the date of entry of the district court 
order granting such leave: 

Mr. Wommer was appointed to represent Appellant on February 
26, 2003. 

9. Indicate the date the proceedings commenced in the district 
court: 

Proceedings commenced in the district court on December 7, 
2000 with the filing of the indictment. 

DATED this  71-1R,Nd'ay of May, 2003. 

kYLAAN.4(-  

PAUL E. WOMMER, ESQ. 
Nevada Bar No. 000015 
LAW OFFICE PAUL E. WOMMER 
625 South Sixth Street 
Las Vegas, Nevada 89101 
(702) 388-8817 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

19 
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24 

25 

26 

27 

28 
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I 

2 

3 

4 

5 
	 CERTIFICATE-  OF MAILING 

6 
	

The foregoing CASE APPEAL STATEMENT, was served on the 

7 following, by mailin a copy thereof, first class, postage 

8 prepaid on this d 	day of May, 2003. 
FRANKIE SUE DEL PAPA 
NEVADA ATTORNEY GENERAL 

10 100 North Carson Street 

11 
Carson City, Nevada 89701-4717 

12 DAVID ROGER 
DISTRICT ATTORNEY 
Clark County Courthouse 13 
Seventh Floor 
200 South Third Street 14 
Las Vegas, Nevada 89155 

15 
ROBERT JAMES DAY 

16 Inmate No. 69140 
HIGH DESERT CORRECTIONAL CENTER 

17 P.O. Sox 208 
Indian Springs, Nevada 89018 

18 

19 

20 

21 

22 
	 ee of—PAai, 	 ESQ. 

23 

24 

25 

26 

27 

28 

3 
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)

) 

)

) 

)

) 

	 )

) 

8 

10 

THE STATE OF NEVADA, 

PLAINTIFF, 

vs. 

GREGORY SCOTT HERMANSKI, (TN), 
aka ROBERT JAMES DAY, 

1 1 
DEFENDANT. 

CASE NO. C167783 

DEPT. NO. IV 

TRAN 

ORIGINAL 
CLARK COUNTY 

DISTRICT COURT 

12 
BEFORE THE HONORABLE KATHY HARDCASTLE, DISTRICT JUDGE 

13 
WEDNESDAY, APRIL 30, 2003; 9:00 A.M. 

14 
RECORDER'S TRANSCRIPT RE: 

15 
	

SENTENCING 

16 
APPEARANCES: 

17 
FOR THE STATE: 
	

MARTY HART, ESQ. 
18 
	

Deputy District Attorney 

3 
0 

FOR THE DEFENDANT: 

SCOTT MITCHELL, ESO. 
Deputy District Attorney 

PAUL WOMMER, ESQ. 

DIANNE DICKSON, ESQ. 
Deputy Public Defender 

23 
	

FOR THE DEPARTMENT OF 
PAROLE AND PROBATION: 

	
B. LIZURA 

24 

25 RECORDED BY: CARRIE HANSEN, COURT RECORDER 

S2 
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• 	• • 
WEDNESDAY, APRIL 30, 2003; 9:00 A.M. 

2 

3 
	

THE COURT: C167783, State of Nevada versus Gregory Scott Hermanski. 

4 
	

Mr. Hermanski is at the Nevada Department of Corrections. Was he not 

5 transported? 

6 	MR. WOMMER: He's present. 

7 	MR. HART: Your Honor, Mr. Mitchell from our office has this. 

s 	THE COURT: Okay. This is Mr. Day's -- he's present. Are we ready to go 

9 forward with sentencing? 

10 	MR. WOMMER: We are, your Honor. 

11 	THE COURT: All right. Mr. Hermanski, pursuant to jury verdict March 15, 

12 2001, on the charge, Count I, robbery, felony, and Count II, burglary while in 

13 possession of deadly weapon, felony, you are hereby adjudicated guilty of those 

14 crimes. And State has previously submitted the certified copies of convictions. I'll 

15 hear argument before I make a determination on habitual offender. 

16 	MR. MITCHELL: Your Honor, the first and most important thing the State 

17 would say here is that under the law, if you have convictions of the nature of Mr. 

18 Herrnanski's, which is certain predicate crimes that are considered violent crimes, 

19 the State of Nevada requires and does not even give discretion to the Court or the 

20 DA on whether to file or pursue this or in sentencing to sentence the defendant to 

21 anything but this. The State of Nevada requires a sentence of life in prison or, I 

22 believe, well, it's set forth in the pre-sentence report there. But the important thing to 

23 remember is that this is not discretionary. All I've got to prove here is that he has 

24 these predicate convictions, and he has more than the predicate convictions. He's 

25 	 2 

611 



1 got not only two prior robbery convictions, he's got three prior separate robbery with 

2 use convictions. And he was convicted here of another robbery with use. 

	

3 	 So, under the law, the maximum penalty that the Court -- the maximum 

4 penalty has to be imposed. It's not discretionary, and I think the pre-sentence report 

5 is misleading in that respect because it makes it seem as if it is discretionary. So, 

6 the habitual criminal penalty outlined on Page 7 of the pre-sentence report is what 

7 we're asking for. And I think that actually I think that this is a case where life in prison 

8 without the possibility of parole is justified. 

	

9 	 This man has an unbelievable criminal record. I've got judgments of 

10 convictions going back to 1969 here. And it looks like he's got 11 prior felony 

11 convictions before he committed the crime that's before your Honor today, and the 

12 Court heard the facts in this case. He's also got numerous arrests for everything 

13 from murder to all sorts of thievery and drug offenses. But this is one man who is 

14 not retrievable. He cannot be reclaimed from a life of crime. He's shown for three 

15 decades plus that this is what he's dedicated to. And in fact, he committed perjury in 

16 front of this Court when he took the stand and claimed that his name was Robert 

17 James Day. And he just happened to pick another convicted felon who is also a 

18 dedicated criminal that he met somewhere back east while serving time. And he got 

19 sentenced under that name of that other criminal, but he was willing to do that to 

20 avoid the consequences of his actions because he didn't want the Court to know that 

21 as Gregory Hermanski he was much worse than Robert James Day. 

	

22 	 I ask the Court to impose a sentence of life in prison without the 

23 possibility of parole. He has shown that if he's let out of custody he will go and he 

24 will rob somebody and he'll use a weapon and whether or not violence is used will 
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1 only depend on whether the victim resists. But there's no question what he will do if 

2 he's given a chance because for 33 years now he's been proving that fact 

3 conclusively. And I will say no more. 

	

4 	THE COURT: All right. Mr. Wommer? 

	

5 	MR. WOMMER: As the Court's aware, the case has a long and twisted 

6 history. The Court appointed me for post conviction relief purposes to determine 

7 whether or not Ms. Dickson was ineffective during her representation of him. After 

8 reviewing the matters, I determined it would be best if I substituted in for sentencing 

9 purposes. 

	

Jo 	 Your Honor, in regard to the report itself, I call the Court's attention to 

11 Page 6 regarding the credit for time served, There's a mathematical error there. 

12 He's really entitled to 365 more days because the time period from 5/25/2001 to 

13 2/2612003 really should be on additional year. Moreover, on page 4, there is an 

14 error in one of the priors, That top charge relating to the date July 31, 1996, 

15 indicates that the crime occurred on that date. Well, if you look in conjunction with 

16 Page 3, the last entry where he was at the federal penitentiary at Atlanta, Georgia, 

17 the last line indicates that he wasn't released. His mandatory release date was 

18 September 30, 1996, but the crime in Dade County occurred on July 31, 1996. It 

19 couldn't have been him. 

	

20 	 Moreover, in order to preserve all of his appellate remedies, including 

21 his remedies in the federal system, he's asked me to read a statement into the 

22 record, if I may. 

23 	THE COURT: You may. 

	

24 	MR. WO1VIMER: May it please the Court, in February and March 2001, the 
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1 State filed motions to amend the Information in this case to include a count under 

2 NRS 207.010 alleging the defendant to be a habitual criminal and listing his alleged 

3 prior felony convictions. The State now concedes that these prior felony convictions 

4 are not actually those of this defendant. The defendant was convicted after jury trial 

5 of the primary offenses and, thereafter, sentenced to 10 to 25 years as a habitual 

6 offender; however, due to deficiencies in the adjudication in sentence, the Supreme 

7 Court of Nevada remanded the case back to this Court for further proceedings. 

8 	 Subsequent to remand, the State now seeks punishment of the 

9 defendant under yet another habitual statute alleging him at this time to be a habitual 

to felon under NRS 207.012 and alleging yet another completely different set of alleged 

ti prior felony convictions. Pursuant to NRS 207.016, a court under NRS 207.012 may 

12 be separately filed after conviction of the primary offense but at least 15 days prior to 

13 sentencing. Thus, it is clear that the legislature intended that habitual criminal 

14 enhancement be charged prior to sentencing because it affects the sentencing stage 

15 of the proceeding. In the case of Crutcher versus Eighth Judicial District Court, 903 

16 P.2d 823 Nev. 1995, defendant was improperly adjudicated a habitual criminal 

17 because the information filed by the State did not seek to impose habitual criminal 

18 enhancement and did not list Crutcher's prior felony convictions. 

19 	THE COURT: Put this in a motion. This is not a statement. 

20 	MR. WOMMER: I understand what the Court is saying, your Honor. I will file 

21 it in a written form. 

22 	THE COURT: Okay. r was just looking through the file. I don't have the 

23 certified copies for some reason in the file. I don't know if they were placed 

24 somewhere else. Do you have other copies? 
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1 	MR. MITCHELL: Your Honor, yes. Let me give you everything I've got here, 

2 and I would note in response to one thing that Mr. Wommer started saying or talked 

3 about with respect to -- 

	

4 	THE COURT: I'm not concerned about that. Do you have the certified copies 

5 there? 

	

6 	MR. MITCHELL: Yes. But with regard to credit for time served, he's not 

7 entitled to any because he was on federal parole for bank robbery when he 

8 committed this crime. When you commit a crime when you're on parole, you don't 

9 get credit for time served. And, Judge, in these felony convictions that I'm going to 

10 give you, the top three are the robbery convictions even though they're not in 

11 chronological order. 

THE COURT: All right. And you've reviewed these Mr. Womnier? 

	

13 	MR. WOIVIMER: Yes. 

	

14 	THE COURT: All right. 

	

15 	MR. WOMMER: The statute does not enable the defense to challenge the 

t6 validity of the convictions. 

	

17 	THE COURT: Anything else on behalf of Mr. Day? 

	

18 	MR. WOMMER: No. Submit it. 

	

19 	THE COURT: All right. Mr. Day, is there anything you wish to state -- Mr. 

20 Hermanski, is there anything you wish to state before I impose sentence? 

	

21 	THE DEFENDANT: Yes, ma'am. First of all, while the State lists a lot of prior 

22 convictions against me, I just don't believe that those are all of my prior convictions. 

23 I've looked at the pre-sentence report and there's a lot of charges in there that I've 

24 never seen before. For instance, the homicide, I have never in my life been ever 
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1 anywhere charged with a homicide. That one robbery/burglary that Mr. Wommer 

2 mentioned, I've never been charged with that. I was sitting in the United States 

3 Penitentiary Atlanta when that crime occurred. 

4 	THE COURT: I don't see a homicide in here. 

5 	THE DEFENDANT: Yes, ma'am. I don't know what page number it is, but it 

6 mentions a homicide. I've never been charged with a homicide. In as far as I know, 

7 none of those charges that the State are saying are my prior convictions are mine. I 

8 don't know. I don't believe they are. All I know is that they're alleging charges that I 

9 know I've never been charged with before. 

10 	MR. MITCHELL: Your Honor -- 

1 i 	THE COURT: Anything else? 

12 	MR. MITCHELL: No. I said that that was an arrest, one of his many arrests. 

13 The convictions are -- 

14 	THE COURT: All right. Anything else, Mr. Day? 

15 	THE DEFENDANT: No. 

16 	THE COURT: All right. Pursuant to statute then with the requisite certified 

17 copies of the prior convictions, one Count I, you are hereby adjudicated a habitual 

18 offender. On Count II, you are hereby adjudicated an habitual offender. And on 

19 each count, in addition to the $25 administrative assessment fee and the $150 DNA 

20 analysis fee, you are sentenced to a term of life without the possibility of parole, 

21 Count II to run concurrent to Count I. You shall submit to a test to determine genetic 

22 markers. And there'll be zero days credit for time served. You can file an 

23 appropriate motion regarding whether or not he wouid be entitled to credit for time 

24 served when he was on federal parole at the time. 

25 
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* * 	• • 
	

1 	THE DEFENDANT: Ma'am, I've been in jail for three years on this case. 

	

2 	THE COURT: All right. 

	

3 	MS. DICKSON: Your Honor, may I just make a record about one matter, and 

4 that is with respect to the motions for new trial. 

	

5 	THE COURT: No. You're not counsel of record anymore. 

	

6 	MS. DICKSON: I understand that, your Honor. 

	

7 	THE COURT: All right. Anything else? 

	

8 	MR. HERMANSKI: Your Honor, can I please -- 

	

9 	THE COURT: Sit down, Mr. Hermanski. 

	

10 
	

(Whereupon, proceedings were concluded.) 

11 

12 ATTEST: I do hereby certify that the foregoing is a true and accurate transcript from 
the electronic sound recording of the proceedings in the above-entitled matter. 

13 
gr.  

14 

15 
	

& E R. LISTON 
Court Recorder 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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IN THE SUPRER0140REpF THE STATE OF NEVADA 

7V1 !Yr 	q :  38 
GREGORY SCOTT HERMANSKI A/K/A ROBERT 
JAMES DAY, 
Appellant, 

VS. 

THE STATE OF NEVADA, 
Respondent. 

Supreme Court No. 41405 

District Court Case No. C167783 

CLERK'S CERTIFICATE 

STATE OF NEVADA, ss. 

I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of 
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this 
matter. 

JUDGMENT  

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "ORDER the judgment of the district court AFFIRMED." 

Judgment, as quoted above, entered this 1st day of July, 2004. 

IN WITNESS WHEREOF, I have subscribed my name and affixed 

the seal of the Supreme Court at my Office in Carson City, 

Nevada, this 27th day of July, 2004, 

Janette M. Bloom, Supreme Court Clerk 

By: 
Chief 

Dety  aerk  
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0E-02 

AUG -0 4 2004 

lIS 

618 



IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/K/A ROBERT 
JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

Supreme Court No. 41405 

District Court Case No. C167783 

REMITTITUR 

TO: Shirley Parraguirre, Clark County Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 

Receipt for Remittitur. 

DATE: July 27, 2004 

Janette M. Bloom, Clerk of Court 

By: Chief 1 12,4uty Clerk 

cc: Hon. Kathy A. Hardcastre, District Judge 

Attorney General Brian Sandoval/Carson City 

Clark County District Attorney David J. Roger 

Paul E. Wommer 

RECEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nev a, the 

REMITTITUR issued in the above-entitled cause, on 	 . 

NORRETA CALD WELL 
County Clerk 

619 



IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSK1 AfK/A 
ROBERT JAMES DAY, 
Appellant, 

V .5. 
THE STATE OF NEVADA, 
Respondent. 

ORDER OF AFFIR1VIANCE 

No. 41405 

FILED 
JUL 0 1 zoot 
JANE 1 - Ti-: LI. OLLX:C 

C1ER 	5uPtEME C 	T 011,0,  

BY  AI DE ptelet 4.-  

This is a direct appeal from an amended judgment of 

conviction. Eighth Judicial District Court, Clark County; Kathy A. 

Hardcastle, Judge. 

Appellant was prosecuted, sentenced, and convicted under the 

name Robert James Day. However, appellant's real name is Gregory Scott 

Hermanski. On March 15, 2001, a jury convicted appellant of robbery 

with the use of a deadly weapon and burglary while in possession of a 

deadly weapon. The district court entered a judgment of conviction on 

May 18, 2001. Based on the prior convictions of the true Robert James 

Day, the district court adjudicated appellant a habitual offender and 

sentenced him to a maximum of 300 months and a minimum of 120 

months in the Nevada State Prison. 

On June 8, 2001, appellant filed a timely notice of appeal, and 

on November 15, 2001, this court affirmed the judgment of conviction in 

part and remanded in part. Although we affirmed the conviction, we 

remanded for corrections to the sentence and judgment of conviction. 1  

1Day v. State,  Docket No. 38028 (Order of Affirmance in Part and 
Remand in Part, November 15, 2001). 
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Subsequent to our order of remand, it was discovered that 

appellant was not Robert James Day, but rather Gregory Scott 

Hermanski. The district court vacated Hermanski's sentence and 

conducted another sentencing hearing. On December 26, 2002, the State 

filed a notice of intent to seek punishment of Hermanski as a habitual 

criminal pursuant to NRS 207.012(2), based on Hermanski's prior 

convictions. On April 30, 2003, the district court adjudicated Hermanski 

as a habitual offender and sentenced him to serve two concurrent life 

sentences in the Nevada Department of Corrections without the possibility 

of parole. The amended judgment of conviction was entered on May 16, 

2003. Herm anski timely appeals from the amended judgment of 

conviction. 

Hermanski raises two issues in his appeal. First, he claims 

that his due process rights were violated when the State allegedly 

permitted him to testify under a false name knowingly. However, 

Hermanski points to nothing in the record indicating that the State was 

aware at the time of trial or sentencing that Hermanski was not Robert 

James Day. In fact, Hermanski was responsible for introducing perjured 

testimony into his trial by testifying under oath that he was Robert James 

Day. Furthermore, during direct examination Herroanski perpetuated the 

fraud by admitting to offenses of which Day was convicted. Hermanski 

also argues that had the jury known his true identity, the jury would have 

concluded ''Hermanski was not the same violent-type person as Day." 

Hermanskirs assertion is ludicrous. Hermanski had more violent felony 

SUPREME COURT 

OF 

NEVADA 

(0) 1947A 
2 
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convictions on his record than Robert James Day. 2  Obviously, Hermanski 

considered it in his best interest to portray himself as Robert James Day, 

a person whose criminal record was less extensive than his own. We 

conclude that Hermanski will not now be heard to complain that the jury 

convicted him under a false identity that he assumed. 

Second, Hermanski claims that the State failed to file an 

information seeking to treat him as a habitual criminal under the name 

Gregory Scott Hermanski and thus, no notice was provided as required 

under NRS 207.012(2). Hernaanski cites this court's decision in Crutcher  

v. District Court  as support for his assertion. 3  Crutcher  is inapplicable 

under the facts of this case. Here, once Hermanskils true identity became 

known, the district court vacated the sentence and ordered a new 

sentencing hearing. Prior to his new sentencing hearing, the State filed a 

notice of intent to seek punishment of Herrnanski as a habitual criminal. 

In that notice, the State specifically stated that it intended to seek an 

adjudication of appellant Gregory Scott Hermanski as a habitual criminal 

pursuant to NRS. 20T012. Additionally, the State's notice listed 

Hermanski's prior 11 felonies in support of its allegation of habitual 

criminality. Unlike in Crutcher,  because the district court vacated 

Hernaanski's sentence after it learned that he had falsely portrayed 

himself as Robert James Day, Hermanski was not under a sentence of 

imprisonment at the time the State filed its notice that it would seek a 

2Robert Day's criminal record reflects five prior felony convictions, 
one of which was violent in nature. Gregory Scott Hermanski's criminal 
record reflects 11 prior felony convictions, four of which involved violent 
offenses. 

3 

 

111  Nev. 1286, 903 P.2d 823 (1995). 
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habitual criminal adjudication. Accordingly, we conclude this issue is 

without merit. 

Having considered Hermanski's contentions and concluded 

they lack merit, we 

ORDER the judgment of the district court AFFIRMED. 

J. 

Maupin 

14.4 	 , J. 
Douglas I 

cc: Hon. Kathy A. Hardcastle, District Judge 
Paul E. Wornrner 
Attorney General Brian Sandoval/Carson City 
Clark County District Attorney David J. Roger 
Clark County Clerk 
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1)? 	 • 	• 
1 

ORDR 
2 PAUL E. WOMMER, ESQ. 

Nevada Bar No. 000015 
3 625 South Sixth Street 

Las Vegas, Nevada 89101 
(702)388-8817 
Court Appointed Counsel for 
ROBERT JAMES DAY 

6 

4 

5 

Am 26 8 02 4/1 

PILE 0  
DISTRICT COURT 

CLARK COUNTY, NEVADA 
7 

8 

9 
THE STATE OF NEVADA, 

10 
	 Plaintiff, 

vs. 	 ) 
) 

ROBERT JAMES DAY, 	) 
a/k/a GREGORY SCOTT 	) 
HERMANSKI, 	 ) 

) 
) 

11 

12 
m- 

ce 	Eu 

v, 14 

) 15 	  

A 16 

mP 	17 

118 

13 

Defendant. 

CASE NO. C167783 
DEPT NO. 
DOCKET 

ORDER FOR EXCESS FEES 

DATE OF HEARING: N/A 
TIME OF HEARING: N/A 

This cause coming on regularly upon motion of the 

Defendant before the above-entitled court; the court being 

fully advised in the premises and good cause appearing 

therefore; 

IT IS REREBY ORDERED; that a fee of SEVEN THOUSAND 

FOUR HUNDRED DOLLARS and 00/000 CENTS ($7,400.00), be paid 

• r 

	

	to PAUL E. WOMMER, from the State fund for indigent 

defendants and that the aforementioned fee in excess of the 

1 

19 

20 

21 

22 

23 

24 

25 
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DATED this ( 5 	of , 2004. 

statutory rate is reasonable and necessary. 
1 

2 

3 

4 

5 

6 

7 

8 

9 

Submitted by: 
LAW OFFICE OF PAUL E. WOMMER 

PAUL E. WOMMER, ESQ. 
Nevada Bar No. 000015 
625 South Sixth Street 
Las Vegas, Nevada 89101 
(702)388-8817 
Attorney for Defendant 
ROBERT JAMES DAY 
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Gregory Scott Herm nski *69140 
1 

3 

4 

5 

6 

7 

811 

14 

15 
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18 

19 
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24 

25 

17 

Ai
N

no
o 

7726 
F. a 
027 

shown'. 

LAJ 
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FILED 
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38 4i7-78 

CLERIC 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

- 51 -O S 

Case No. c 167783 X  

Dept. No„--Pr' 

Docket c 

13 

MOTION TO WITHDRAW COUNSEL 

Date of Hearing: 	 

Time of Hearing: 	 

'ORAL ARGUMENT REQUESTED, Yes No x " 

COMES NOW, Defendant,  Gregory Scott Hermansk ,  proceeding in proper person 

moves this Honorable Court for an ORDER Granting him permission to withdraw his present counsel 

of record in the proceeding action, namely, 

Paul E. Wommer. Esq., Las Vegas, NV  

This Motion is made and based on all papers and pleadings on file with the Clerk of the Court 

which are hereby incorporated by this reference, the Points and Authorities herein, and attached 

Affidavit of Defendant. 

DATED: this 	zit b day of JAnuary  7200. 

aof 

t/In Propna 
'; 4•-•••) 

,, • 	•• 
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POINTS AND AUTHORITIES  

2 	NRS 7.055 states in pertinent part: 

1. An attorney who has been discharged by his client shall upon demand and payment of the fee 
due from the client, immediately deliver to the client all papers, documents, pleadings and item 

4 	of tangible personal property which belong to or were prepared for that client. 

5 	2. . 	the court finds that an attorney has, without just cause, refined or nelected to obey its 
order given under this section, the court may, after notice and fine or imprison him until the 

6 N contempt purged. If the court finds that the attorney has, without just cause, withheld the 
client's papers, documents, pleadings, or other property, the attorney is liable for costs and 
attorney's fees. 

8 	Counsel in the above-entitled case was court-appointed due to Defendant's indigence. Defendant 

9 does not owe counsel any fees. 

10 	WHEREFORE, Defendant prays this Honorable Court, Grant his Motion to Withdraw Counsel 

11 and that counsel deliver to Defendant all papers, documents, pleadings, discovery and any other 

12 tangible property which belong to or were prepared for the Defendant to allow Defendant the proper 

13 assistance that is needed to insure that justice is served. 

14 

15 II 	DATED: this 4th  day of  January  ,2005  

16 

17 
	

Respectfully submitted, 

AIRANIEMPOWNIF . 
e- 4 11 •rit. ropna ersonam 

Post Office Box 650 [HDSP] 
Indian Springs, Nevada 89018 
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NAmE: -  Gregory Scott Hermanski 	# 69140 

HIGH DESERT STATE PRISON 
P.O. BOX 650 

INDIAN SPRINGS, NEVADA 89018 

DATE! December 20, 2004 

TO: Paul E. Wommer, Esq. 

625 South Sixth Street 

Las Vegas, NV 

SUBJECT: TERMINATION OF COUNSEL/TRANSFER OF RECORDS 

CASE NO.: C 67783X 

DEPT. NO.: IV 

CASE NAME: STATE OF NEVADA V. GREGORY  SCOTT HERMANSKI 

Please be advised that from this date forward, your authority as Attorney 

of Record in the above-stated action is hereby terminated. All of the professional 

relations of Attorney and Client do hereby cease. 

Please enter your withdrawal from this action with the Court immediately. 

Pursuant to NRS 7.055, I respectfully request that you deliver to me, 

forthwith, all documents, papers, pleadings and tangible personal property that 

is in your possession that relates to the above-named action. 

Your pLunpt attention to this request is genuinely apprec:!.ated_ 

Respectfully, 

/ 

/ 	/ 	/ 

Gregory(5eott Hermanski 
A/K/A Robert James Day #69140 
High Desert State Prison 
P.O. Box 650 
Indian Springs, NV 89018 
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8 

9 

10 THE STATE OF NEVADA, 

11 Plaintiff; 

'e4)3 

	 • ORIGINAL • 
ORDR 
DAVID ROGER 

2 	Clark County District Attorney 
Nevada Bar #002781 

3 GIANCARLO PESCI 
Deputy District Attorney 

4 Nevada Bar #007135 
200 South Third Street 

5 Las Vegas, NV 89155-2212 
(702) 455-4711 

6 	Attorney for Plaintiff 

7 

L 

FEB 8 	1 14 	'05 

f f- 444_ 

C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) Defendant. 	  ) 

ORDER GRANTING DEFENDANT'S MOTION TO WITHDRAW COUNSEL 

DATE OF HEARING: 1/31/05 
TIME OF HEARING: 9:00 A.M. 

20 	THIS MATTER having come on for hearing before the above entitled Court on the 

21 	13th day of January, 2005, the Defendant not being present, represented by PAUL 

22 WOMMER, ESQ., the Plaintiff being represented by DAVID ROGER, District Attorney, 

23 through GIANCARLO PESCI, Deputy District Attorney, and the Court having heard the 

24 arguments of counsel and good cause appearing therefor, 

25 	/// 
lir 

-11 2 	81 rn 
cra 2 r:  

,W L-3 2ft II/ 
rrzl 

c=i 
V 1—ri  

PAWPDOCTORDR\FORDR10061006M02 doc 

12 

13 

14 

15 

16 

17 

18 

19 

—VS— 

GREGORY S. HERMAN SKI , aka 
Robert James Day, 
41679345 

Case No. 	C167783 
Dept No. 	IX 
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5 

6 

7 

1 	IT IS HEREBY ORDERED that the Defendant's Motion to Withdraw Counsel, shall 

2 	be, and it is granted. 

3 	DATED this  14-  day of February, 2005. 

4 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

GIANCARLO PESCI 
Deputy District Attorney 
Nevada Bar #007135 
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4)27, 

Gregory Scott Hermanski, 
..,. A/K/A Robert James Day, #69140 

' . High Desert State Prison 

il! 	

P.O. Box 650 
Indian Springs, NV 89018 

FILED 
.11m. 13 ii 50 Ati '05 

CLERK 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Gregory Scott Hermanski, 
Petitioner, Case No. C167783 

v. 

 

Dept. OF 2?  
D.W. Neven, Warden, 
High Desert State Prison, 

Respondent. 

   

PETITION FOR WRIT OF HABEAS CORPUS  

NOW COMES, the Petitioner, Gregory Scott Hermanski, and in 

proper person respectfully submits the attached "Petition for 

• Writ of Habeas Corpus"which is based upon the issues contained 

therein and any/a/1 papers, pleadings, documents on file in this 

case. 

Furthermorb, petitioner asks this Honorable Court to issue 

an Order to the Warden (Reppomdent) of High Desert State Prison 

located at 22010 Cold Creek Rd., Indian Springs, Nevada, where 

petitioner is incarcerated, to have Petitioner transported tb this 

Court to have an evidenciary hearing concerning the issues presen-

ted in petitioner's Petition for Writ of Habeas Corpus. 

Dated this / 	day of July, 2005. -44  

RECEIVED 

-1,244•1(244ch  
Greg 	Scott Hermanski 
petitioner, in pro per 

 

'JUL 1 2 7005 

COUNTY CLERK 
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5 

6 

8 

9 

Gregory Scott Hermanski 
A/K/A Robert James Day #69140 

Petitioner/In Propria Personam 
2 	Office Box 650 ilIDSP] 

Indian Springs, Nevada 89018 

4 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

7 
Gregory Scott Hermanski 

Petitioner, 

) 

) 

) 

Case No.  C167783  10 vs. 

11 D.W. Neven,  Warden  
High Desert State PrisOn 

12 Indian Springs, Nevada, 
) 

) 

 ) 

14 

13 Respondent(s). 

Dept. No. 

Docket 

I v 

PETITION FOR WRIT OFIIAREAS CORPUS (POST-CONVICTIQIN) 

INSTRUCTIONS: 

(1) This petition must be legibly handwritten or typewritten signed by the petitioner and verified. 

18 
rely upon to support your grounds for relief No citation of authorities need be furnished. If briefs o 

(2) Additional pages are not permitted except where noted or with respect to the facts which you 

arguments are submitted, they should be submitted in the form of a separate memorandum. 

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to 20 
Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the 
certificate as to the amount of money and securities on deposit to your credit in any account in the 21 
institution. 

22 

23 

24 

25 

(4) You must name as respondent the person by whom you are confined or restrained. If you are 
in a specific institution of the department of corrections, name the warden or head of the institution,: 
you are not in a specific institution of the department within its custody, name the director of the 
department of corrections. 

 

1 26 	(5) You must include all grounds or claims for relief which you may have regarding your 
conviction and sentence. 

27 

28 11 	 1 
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1. Nature of offense involved in conviction being challenged:  NRE 200.380. 193.165, 

205 nAn, 707 nin .  207 012 

Failure to raise all grounds I this petition may preclude you from filing future petitions challenging 
your conviction and sentence. 

2 

3 	(6) You must allege specific facts supporting the claims in the petition you file seeking relief from 
any conviction or sentence Failure to allege specific facts rather than just conclusions may cause yo 

4 petition to be dismissed. If your petition contains a claim of ineffective assistance of counsel, that 
claim will operate to waive the attorney-client privilege for the proceeding in which you claim your 

5 counsel was ineffective. 

6 	(7) If your petition challenges the validity of your conviction or sentence, the original and one 
copy must be filed with the clerk of the district court for the county in which the conviction occurred. 

7 Petitions raisins any other claim must be filed with the clerk of the district court for the county in 
which you are incarcerated. One copy must be mailed to the respondent, one copy to the attorney 

8 general's office, and one copy to the district attorney of the county in which you were convicted or to 
the original prosecutor if you are challenging your original conviction or sentence. Copies must 

9 conform in all particulars to the original submitted for filing. 

10 PETITION 

liii 	1. Name of institution and county in which you are presently imprisoned or where and who you 

are presently restrained of your liberty:  High Desert State Prison, Clark County,  
Nevada. 

2. Name the location of court which entered the judgment of conviction under attack:  Eiohth 

Judicial District Court, Las Veoas. Nevada.  

3. Date of judgment of conviction:  May L6. 2003 

4. Case number:  ("1677R1  

5. (a) Length of sentence: 

(b) If sentence is death, state any date upon which execution is scheduled: 

6. Are you presently serving a sentence for a conviction other than the conviction under attack in 

this motion: 

Yes 	 No  x  If "Yes", list crime, case number and sentence being served at this time: 

25 

26 

27 

28 2 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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3 

4 

8. What was your plea? (Check one) 

(a) Not guilty x___ 

(b) Guilty 	 

(c) Nolo contendere 	 

5 	9. If you entered a guilty plea to one count of an indictment or information, and a not guilty plea 

6 to another count of an indictment or information, or if a guilty plea was negotiated, give details: 

N/A 

8 • 	  

9 	10. If you were found guilty after a plea of not guilty, was the finding made by: (check one) 

10 	(a) Jury 

11 	(b) Judge without a jury 

12 	11. Did you testify at trial? Yes  x  No 

13 	12. Did you appeal from the judgment of conviction? 

14 	Yes  x   No 	 

15 	13. If you did appeal, answer the following: 

16 	(a) Name of court: Supreme Court of Nevada 

(b) Case number or citation: 38028, 41905 

(c) Result: Affirmed 

(d) Date of appeal: July L. 2_009- 

(Attach copy of order or decision, if available). 

14.) If you did not appeal, explain briefly why you did not: N / A 

15. Other than a direct appeal from the judgment of conviction and sentence, have you previously 

filed any petitions, applications or motions with respect to this judgment in any court, state or 

federal? Yes 	No  x  

3 

17 

18 
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16. If your answer to No 15 was "Yes", give the following information: 

(a) (1) Name of court: 	N/A  

(2) Nature of proceedings: N/A  

1 

2 

3 

4 

5 (3) Grounds raised :  N/A  

6 

7 

(4) Did you receive an evidentiary hearing on your petition, application or motion? 

Yes 	No 	N/A 

(5) Result: _1148 	 

(6) Date of result: 

(7) If known, citations of any written opinion or date of orders entered pursuant to each 

result: 	A1/71 

(b) As to any second petition, application or motion, give the same information: 

(1) Name of Court:  N/A  

(2) Nature of proceeding: 	N/A  

(3) Grounds raised: i/ A  

(4) Did you receive an evidentiary hearing on your petition, application or motion? 

Yes 	No 	 

(5) Result:  NiA  

(6) Date of result: 		N/A 

N/A 

 

  

  

(7) If known, citations or any written opinion or date of orders entered pursuant to each 

result: 	/  

(c) As to any third or subsequent additional application or motions, give the same information 

as above, list them on a separate sheet and attach. 

8 

10 

11 

12 
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action 

2 taken on any petition, application or motion? N/A 

3 	 (1) First petition, application or motion? 	N/A 

4 	 Yes 	No 

5 	 Citation or date of decision: 	  

(2) Second petition, application or motion? N/A 6 

7 

8 

9 

Citation or date of decision: 	  

(e) If you did not appeal from the adverse action on any petition, application or motion, explaii 

10 briefly why you did not. (You may relate specific facts in response to this question. Your response 

11 may be included on paper which is 8 Y2 x II inches attached to the petition. Your response may not 

12 exceed five handwritten or typewritten pages in length). 	NIA 	  

13 

14 	17. Has any ground being raised in this petition been previously presented to this or any other 

15 court by way of petition for habeas corpus, motion or application or any other post-conviction 

16 proceeding? If so, identify: N/A (Grounds included in this petition have not 

court, 

18 

20 

19 I 	(b) The proceedings in which these grounds were raised:  ri / A 

(c) Briefly explain why you are again raising  these grounds. (You must relate specific facts in 

response to this question. Your response may be included on paper which is 8 1/2 x 11 inches attache 

to the petition. Your response may not exceed five handwritten or typewritten pa ges in length). 

24 

25 

26 

27 

17 been  eaj.  Witiargetile Voeu7i3Etslge in any 

21 

22 

23 

Yes 
	

No 
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18. If any of the grounds listed in Nos. 23(a), (b), (c), and (d), or listed on any additional pages 

you have attached, were not previously presented in any other court, state or federal, list briefly what 

grounds were not so presented, and give your reasons for not presenting them. (You must relate 

specific facts in response to this question. Your response may be included on paper which is 8 1/2 x 

11 inches attached to the petition. Your response may not exceed five handwritten or typewritten 
Petitioner raises ineffective assistance of counsel 

pages in length). 	  
issues pursuant to sixth amendment 

19. Are you filing this petition more than one (1) year following the filing of the judgment of 

conviction or the tiling of a decision on direct appeal? If so, state briefly the reasons for the delay. 

(You must relate specific facts in response to this question. Your response may be included on paper 

which is 8 1/2 x 11 inches attached to the petition. Your response may not exceed five handwritten or 

typewritten pages in length).  No. Remittur issued July 27, 2004 

20. Do you have any petition or appeal now pending in any court, either state or federal, as to the 

judgment under attack? 

Yes 	No x 

If -Yes", state what court and the case number: 	N/A  

21. Give the name of each attorney who represented you in the proceeding resulting in your 

conviction and on direct appeal: Dianne M. Dickson, Paul E. Wommer 

 

22. Do you have any future sentences to serve after you complete the sentence imposed by the 

judgment under attack? 

Yes  x  No 	If "Yes", specify where and when it is to be served, if you know: 	 
federal sentence of 20 years to be completed upon federal 

28
d 
parole revocation. 

6 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

638 



12 1 
additional grounds and facts supporting same. 

Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating 

3 	23. 40GROUNDONE  Petitioner asserts that his r4.ght to 

effective assistance of counsel, secured under the sixth and 

fourteenth amendments of the United States Constitution was 

violated. 

23. (a) SUPPORTING FACTS (Tell your story briefly without citing cases or law): 

See, attached, "facts in support of petition, Ground T. 

9 	  

10 	  

11 	  

12 	  

13 	  

14 
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a 

1 	 FACTS IN SUPPORT OF PETITION 

2 GROUND I 

  

3 
	

PETITIONER, Gregory Scott Hermanski„ A/K/A/: Robert James Day, 

4 (hereinafter, "petitioner"), was arrested on or about April 22, 2000, and 

5 charged by  way of Information with Count I, ,Robbery w/use of a deadly 

6 weapon". NRS 200.380, 193.165 and Count II, "Burglary while in possession 

'7 ro,f a deadly weapon". NRS 205.060. SEE, District Court Index no. 0003. 

8 
	

Petitioner was subsequently "Booked" into the Clark County Detention 

9 Center under the alias name "Robert James Day". SEE, "Temporary Custody 

10 Record", attached as Exhibit "A". 

11 
	

Upon being "Booked" into the Clark County Detention Center, petitioner 

12 provided Las Vegas Metropolitan Police Department (hereinafter "LVMPD"), 

13 with a sample of his fingerprints. SEE, copy of petitioner's fingerprint 

14 card dated April 22, 2000, attached as Exhibit "B". 

15 
	

Petitioner submits that LVMPD thereafter, on April 22, 2000, submitted 

16 petitioner's fingerprints to the United States Department of Justice, Federal 

17 Eureau of Investigation, (hereinafter "F.B.I."), for identification purposes. 

18 SEE, "F.B.I. Identification Record", attached as Exhibit "C"). 

19 
	

Petitioner further submits that Exhibit "C" clearly demonstrates that 

20 LVMPD ran a fingerprint check to determine petitioner's identity and criminal 

21 history. Petitioner asserts that the "footnote" contained in Exhibit "C" 

alearly indicates that the record of petitioner's arrest by LVMPD on April 22, 

23 r2000, was entered into petitioner's F.B.I. Identification Record on 

24 'Fingerprint Comparisons". SEE, footnote, Exhibit "C".  

25 
	

Thus, petitioner asserts that the State was aware of petitioner's true 

26 [identity since the outset of this case! However, petitioner was tried by jury 

27 Ind convicted under the alias name "Robert James Day". During trial the prior 

28 felony convictions of the true Robert James Day were permitted to be introduced 

7A 
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for impeachment purposes and petitioner was sentenced as an habitual criminal 

based on the prior felony convictions of the true Robert James Day! SEE, 

"Order of Affirmance". Supreme Court case no. 41405, attached as Exhibit "D". 

At the outset of this case petitioner was remanded to the custody of the 

Administrator of the Mental Hygeine and Mental Retardation Division of the 

Department of Human Resources for detention and treatment, and petitioner 
,y 
was thereafter adjudicated "competent". SEE, District Court Index no. 0010. 

Petitioner was initially represented in this case by Dianne M. Dickson 

(hereinafter, Ms. Dickson), of the Clark County Public Defender's Office. 

At the outset of this case, petitioner advised Ms. Dickson that the name 

"Robert James Day", was an alias name and that his true name is "Gregory 

Scott Hermanski". Ms. Dickson's reaction to this information was to advise 

petitioner that the State was aware of petitoner's true identity by virtue 

of having a fingerprint comparison performed by the F.B.I.. SEE, "Affidavit 

of Defendant", attached to and in support of "Motion to Dismiss Counsel and 

Appointment of Substitute Counsel", District Court Index no. 0086. 

Petitioner thereafter proceeded to trial under the alias name "Robert 

James Day". During the trial., the State sought and was granted leave, to 

introduce the prior felony convictions of the true Robert James Day for 

impeachment purposes, if petitioner testified. The Court granted the State's 

request but directed that the State must be able to produce certified copies 

of the judgements of conviction if it did so. SEE, Trial transcript, 

Vol. II, pg. 99. 

At that time, petitioner attempted to advise the court, in proper person, 

that the prior felony convictions sought to be introduced by the State were not 

that of this petitioner! However, the court interrupted petitioner and 

directed that petitioner address the matter with Ms. Dickson. SEE, Trial 

Transcript, Vol. II, pg. 99-101. (See also,  "Affidavit of Defendant", 

7B 



attached to and in support of "Motion to Dismiss Counsel and 

Appointment of Substitute Counsel"„ District Court Index No. 

0086. 

Petitioner thereafter, advised Ms. Dickson that the prior 

felony convictions sought to be introduced by the State for 

impeachment purposes were not that of this petitioner. How-

ever, Ms. Dickson advised petitioner that he must testify to 

rebut the State's evidence related to "Flight", and that he 

must admit to the prior felony convictions because, if he did 

not, the State would impeach petitioner's testimony by introd-

ucing the certified judgments of conviction. See, copy of 

letter from Ms. Dickson to Paul E. Wommer dated December 26, 

13 2002, wherein Ms. Dickson states at page 4: 

"When I discussed those convictions with 
Mr. Day, he told me that he did not remember 
them. I told him that the district attorney 
had proof of the convictions and that he was 
going to have to admit to them, which he did. 
Of course, as it turns out, he did not remem-
ber them because they were not his convictions, 
'I made him admit to somehing he had not done." 
(Emphasts added). Attached as Exhibit "H".  

During trial, petitioner waived his right to remain silent, 

and based on the information petitioner was provided by Ms. 

Dickson to the effect that "the district attorney had proof of 

the prior convictions", See, Exhibit "H", petitioner testified 

that he was Robert James Day and the had prior felony convict-

ions. See, Trial Transcripts, Vol. II, pg. 36-37, 78. 

Petitioner asserts that his right to effective assistance 

of counsel secured under the Sixth and Fourteenth Amendments of 

the United States Constitution was violated when Ms. Dickson 

knew or should have know petitioner's true identity and failed 

' 7C 
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1 to advise the court of petitioner's true identity. 

2 	Petitioner further asserts that, as a direct result of such 

3 failure, the jury's decision to convict was based, at least in 

4 part, on the untrue testimony of petitioner concerning the prior 

5 felony convictions which, petitioner asserts, had an adverse 

6 impact on the jury's decisional process. 

7 	Petitioner further asserts that except for his untrue test- 

8 imony concerning prior felony convictions, i.e., "Bank Robbery", 

9 which is similar in nature to the charges on which petitioner 

10 was before the jury, the State could not have met its burden of 

11 proof beyond a reasonable doubt and the jury would not have con- 

12 victed petitioner. 

13 	Petitioner further asserts that Ms. Dickson's failure to 

14 have petitioner tried under his true name and true criminal his- 

15 tory resulted in petitioner waiving his right to remain silent 

16 during trial and that except for ms. Dickson's failure to have 

17 petitioner tried under his true name and criminal history, pet- 

18 itioner would not have waived his right to remain silent during 

19 	trial. 

20 	Petitioner further asserts that Ms. Dickson's advice that 

21 petitioner admit to the prior felony convictions resulted in 

22 petitioner also testifying that he was "Robert James Day" since 

23 he could not logically admit to the priors but deny being Robert 

24 James Day. 

25 	Thus, petitioner submits that except for the advice of Ma. 

26 Dickson that petitioner admit to the prior felony convictions, 

27 petitioner would have testified that he is, in fact "Gregory 

28j Scott Hermanski", and would have denied being Robert James Day 

7D 
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1 and would have denied the prior felony convictions. 

2 
	Thus, petitioner submits that his right to effective assis- 

8 tance of counsel secured under the Sixth and Fourteenth Amend- 

4 ments of the United States Constitution was violated when Ms. 

5 Dickson knew or should have known petitioner's true identity 

6 and failed to have petitioner tried under his true name and when 

7 she advised petitioner to admit during his testimony to the 

8 prior felony convictions which she knew or should have known 

9 were not that of this petitioner. 

10 
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21 (b) GROUND TWO:  Petitioner asserts that his right  to  

effective assistance of counsel secured under the sixth and 

fourteenth amendments of the United States Constitution was 

violated. 

23. (b) SUPPORTING FACTS (Tell your story briefly without citing cases or law): 

See, attached, "facts in support of petition", Ground II. 
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1 
	 FACTS IN SUPPORT OF PETITION 

2 	 GROUND II  

8 
	

PETITIONER, Gregory Scott Hermanski, is currently serving 

4 a sentence of "Life Without Possibility of Parole" after being 

5 adjudicated an "Habitual Criminal", pursuant to N.R.S. 207.010(B), 

6 based on prior felony convictions which are not that of this 

7 petitioner; and defense counsel, Paul E. Wommer, failed to object 

8 in the district court and failed to address the matter on direct 

9 appeal in violation of petitioner's right to effective assistance 

10 of counsel secured under the sixth and fourteenth Amendments 

11 of the United States Constitution. In support thereof, petitioner 

12 would submit as follows: 

13 
	Petitioner was arrested and booked into the Clark county 

14 Detention Center under the alias name "Robert James Day", SEE, 

15 "Temporary Custody Record", attached as Exhibit *A*. 

16 
	

Subsequent to trial in thin case, the State filed a "Second 

17 Amended Information", which included a count pursuant to Nevada's 

18 "habitual criminal* statute, NRS 207.010, based on the listed 

19 prior felony convictions of "Robert James Day". SEE, District 

20 Court Index No. 0044. 

21 
	

Pelitioner was adjudicated an "Habitual Offender" pursuant 

22 to the "Habitual Criminal" allegation contained in the "Second 

23 Amended Information" and petitioner was sentenced to 10-25 years. 

24 SEE, *Judgment of Conviction", District Court Index No. 0050. 

25 	Petitioner timely appealed to the Supreme Court of Nevada 

26 in case No. 30020, who in turn, remanded the case back to the 

27 district court to address sentencing deficiencies. SEE, "Order 

28 Affirming in Part and Remanding In Part", District Court Index 

8A 
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1 No. 0066. 

2 	Subsequent to remand petitioner filed several motions in 

8 the district court asserting that he was not "Robert James Day", 

4 and that the prior felony convictions relied upon by the State 

5 in support of the habitual criminal allegation were not those 

6 of this petitioner. SEE. Motion to Vacate Sentence as an habitual 

7 criminal". District Court Index No. 0070; *Motion to Dismiss 

8 Count pursuant to Habitual Criminal statute, NS 207.010, 

9 District Court Index No. 0079. 

10 	In response to petitioner's clalm that the prior felony 

11 convictions relied upon by the State in support of the Habitual 

12 Criminal allegation were not those of this petitioner, the State 

13 conceded that petitioner is not the person he was sentenced 

14 under", and requested that petitioner be resentenced. SEE. 

15 "Criminal Court Minutes*, page 014. 

16 	On December 4, 2002, the cour* granted petitioner's 'motion 

17 to Vacate Sentence as an Habitual Criminal", and ordered a new 

18 pre-sentence report. SEE, "Criminal Court Minutes", page 15. 

19 	On December 26, 2002, the State filed "Notice of Intent 

20 to Seek punishment as an Habitual Criminal", which listed 

21 petitioner's alleged true prior felony convictions and reflected 

22 that the State was seeking such punishment pursuant to the 

23 provisions of NRS 207.012. SEE, "Notice of Intent to Seek 

24 punishment as an Hnb -!t!!ml criminal", District court Index No. 

25 0093. 

26 
	

At sentencing, the court stated as follows: 

27 	 "'Pursuant to statute'  then with therequisite 

28 
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1 
	

certified copies of the prior convictions, 
on Count I, you are hereby adjudicated a 

	

2 
	

'habitual offender'. On Count II, you are 
hereby adjudicated an 'habitual offender". 

	

8 
	

(Emphasis added). 

4 SEE, Sentencing Transcript, April 30 2003, at page 7, District 

5 Court Index No. 0096. 

	

6 	Petitioner asserts that while the court adjudicated Petition's 

7 an "Habitual Offended" as to both counts and indicated that such 

8 adjudication was *pursuant to statute", the court failed to 

9 identify any specific statute. 

	

10 	However, the amended judgment of conviction reflects that 

11 petitioner was adjudicated as a "Habitual violent Felon*, under 

12 NRS 207.012, on count 1, and, as a "Habitual Criminal" under 

13 "NRS 207.010(8)", on Count It, SEE, 'Amended Judgment of 

14 Conviction', attached as Exhibit *V'. 

15 	However, petitioner asserts that the State proceeded and 

16 sought punishment of petitioner pursuant solely to the provisions 

17 of "NRS 207.012", SEE, "Notice Of Intent to seek Punishment as 

18 an Habitual Criminal', District Court Index No. 0093. 

19 	In fact, during sentencing the State made repeated references 

20 to the 'non-discretionary' status of the sentencing procedure. 

21 The State asserted as follows: 

"Your Honor, the firs* ,!ind most impor*ant thing 
the State would say here is that under the law, 
if you have convictions of the nature of Mr.  
Hermanski, 'which is certain predicate crimes  
that are consiclered violent crimes, the State  
of Nevada requires and does not even give  
discretion to the Court or the DA on whether 
to file or pursue this or in sentencthg the  
defendant to anything but this'." (Emphasis 
added). 

27 
SEE, "'sentencing Transcript", April 30, 2003, at page 2. 

28 
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Thus, petitioner would submit that it should be obvious 

2 to any rational trier of fact that it was the State's intent 

to proceed Finley pursuant to the provisions of NRS 207.012. 

4 Thus, it appears, and petitioner asserts, that the court 

has once again punished petitioner based on the prior felony 

6 convictions of the true "Rnbert James Day", since the only  prior 

felony convictions ever used by the State in support of any 

habitual criminal allegation pursuant to NRS 2•7.010 were those 

of the true Robert James Day, which are solely reflected 4.n the 

"Amended information' and "Second Amended information". SEE, 

"Amended information", District Court Index No. 1022; see also, 

"Second Amended Information", District Court index No. 8044. 

However, the punishment imposed by the court as to Count ii 

reflected in tha "Amended Judgment of conviction* was imposed 

pursuant to the provisions of NRS 207.010(8) which was only 

sought by the State in tha Amended Information and Second 

Amended Information, as noted above, and based on the prior felony 

convictions r*f the true Robert James Day which were listed 

therein! 

During the pendency of petitioner's direct appeal to the 

21  Supreme Court of Nevada in CaseoNo. 41405, petitioner wrote a 

letter to Mr. Wommer requesting that Mr. WOmmer address the 

23 matter in petitioner's appeal. SEE, copy of letter from petiidonser 

24 to Mr. Wommer dated March 13. 2894, at page 2, attached as 

25 Exhibit "F".  However, mr. Wommer failed to do so. SEE, 

26 "Appellant's Opening brief", Supreme Court Case No. 41405. 

27 	Thus, petitioner asserts that his right to effective 

28 assistance of counsel secured under the sixth and fourteenth 
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Amendments of the united States Constitution was violated when 

2 Mr. Wommer failed to object in the District Court to petitioner 

3 being sentenced as an habitual criminal based on the prior felony 

4 convictions of Robert James Day. and/or, to petitioner being 

5 sentenced and adjudicated under NRS 267.011(B), when the State 

6 did not seek punishment pursuant to that statute, and/or, when 

7 Mr. Wommer failed to object to petitioner being adjudicated and 

8 sentenced under both MRS 267.616 and 267.612, and, when Mr. Wommer 

9 failed to address these matters on direct appeal. As the result 

10 of such failures, petitioner was deprived of a full and fair 

11 review of his case by the Supreme Court of Nevada which is 

12 petitioner's right secured under the fifth and fourteenth 

13 Amendments of the United States Constitution. 
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21 ((:.) GROUND THREE:  Petitioner asserts that his right to N  

2 effective assistance of counsel secured under the sixth and  

3 fourteenth amendments of the United States Constitution was 

4 violated. 

	

5 	23. (c) SUPPORTING FACTS (Tell your story May without citing cases or law): 	 

6 See, Attached, "facts in su ort of etition", Ground III.  

	

7 	  

	

8 	  

	

9 	  

	

10 	  

11 

12 

	

13 	  

14 

15 
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17 
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19 

       

20 

       

21 

       

22 

       

23 

24 
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26 

27 

28 
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FACTS IN SUPPORT OF PETITION 

GROUND  III  

Subsequent to trial in this case the State filed a "Second 

Amended information* which included a count pursv/ant to NRS 

207.010, alleging that petitioner was an habitual criminal, 

and in support thereof, listed prior felony convictions which 

petitioner asserts were not his true prior felony conviction. 

SEE, *Oder Of Affirmance*, Supreme Court Case No. 41405, attached 

as Exhibit "D". 

On May 9, 2081, petitioner was sentenced to a term of 1i-

25 years in Nevada State Prison. Timely Notice of Appeal was 

filed and the case proceeded to the Supreme Court of Nevada 

in Casa No. 38028. 

on November 15, 2001, the Supreme Court affirmed petitioner' 

conviction but remanded the case back to the district court 

to address sentencing deficiencies. SEE, Order Affirming In 

Part and Remanding In Part, District Court index No. 9066. 

Subsequent to "Remand" petitioner filed several motions 

in the district court which eventually led to the court's 

determination that petitioner was not "Robert James Day', but 

is, in fact, *Gregory Scott mermanaki", and the court ordered 

that a new pre -sentence report be prepared. SEE, Criminal CtNurt 

Minutes. 10-2-02 and 12-4-02, respectively. 

On December 4, 2002, the court granted petitioner's "Motion 

to Vacate Sentence as an Habitual Criminal* and vacated petitioner' 

sentence. SEE, Criminal Courl -  Minutes, 12-4-02, page 15. 

On December 26, 2002, the State filed "Notice of Intent 

to Seek Punishment as a Habitual Criminal* under petitioner's 
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7 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 true name, "Gregory Scott Hermanski" and listing petitioner's 

2 alleged prior felony convictions. SEE, "Notice", attached as 

3 Exhibit L. 

4 
	

On April 30, 2003, petitioner appeared once again for 

5 sentencing. At that time the State argued that: 

Your Honor, the first and most important 
thing the State would say here is that, 
under the law, if you have the convictions 
of the nature of Mr. Hermanski's, which 
is certain predicate crimes, that are 
considered violent crimes, the State of 
Nevada &les not give discretion to the 
Court or the DA on whether to file or 
pursue this or in sentencing to sentence 
the defendant to anything but this,..." 
and, "...all I've got to prove here is 
that he has these predicate convictions, 
and he has more than the predicate 
convictions..." and, "...So, under the 
law, the maximum penalty for the Court... 
...the maximum penalty has to be imposed." 
• ...it's not discretionary.' 

SEE, Sentencing Transcript, April 30, 2003, page 2-3. 

The State then talked about petitioner's alleged criminal 

history and stated: 

"I ask the Court to impose a sentence of 
life in prison without the possibility 
of parole." 

SEE, Sentencing Transcript, April 30, 2003, at page 3. 

In response to the State's argument concerning the habitual 

offender allegation, Mr. Warner offered nothing except to state: 

"The statute does not enable the defense 
to challenge the validity of the convictions." 

SEE, Sentencing Transcript, April 30, 2003, at page 6. 

Petitioner asserts that Mr. Wommer's statement noted above 

clearly indicates and/or demonstrates Mr. Warner's lack of 

understanding of the proceedings. It appears that Mr. Warner 
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believed that he could not object or offer anything in petitioner' 

2 defense to the habitual offender allegation once the requisite 

8 number of certified ji)dgments of convictions were presented by 

4 the State! 

5 	when the Court permitted petitioner to speak in his own 

6 behalf, petitioner asserted that the prior felony convictions 

7 were not that of this petitioner. SEE. i.  Sentencing Transcript, 

8 April 30, 2003, at page 6-7. 

9 	Pursuant to the statute, NRS 207.012, there were only 3 

10 possible sentences petitioner could have received: 

11 
	

1. "10-25 years." 
2. .10 years to life:" and, 

12 
	

3. "Life without possibility of parole." 

13 	Petitioner asserts that while the State sought the maximum 

14 sentence as noted above, Mr. Wormer failed to argue for the lesser 

15 of the 3 possible sentences! In fact, Mr. Wommer failed to offer 

16 anything  in npposit 4 on to the State's request for "Life Without 

17 Possibility Of Bernie", such as the fact that petitioner has an 

18 extensive history of mental illness, as noted in the pre-sentence 

19 report (see, presentence report dated February 20, 2003, at page 

20 6), or the fact that petitioner is 51 years old, and terminally 

21 ill with hepatitis "C", and, is in need of a liver transplant, 

22 which he cannot receive in prison due to cost to taxpayers, or 

23 even to receive treatment for the disease (see, attached Exhibit  

24 "m"), or, the fact that petitioner has maintained his innocence 

25 since the outset of this case. 

26 	Petitioner was subsequently adjudicated an "Habitual Violent 

27 Felon" and "Habitual Criminal ° and sentenced to 2 concurrent 

28 life terms without the possibility of parole. SEE, "Amended 

9C 



Judgment of Conviction", attached as Exhibit uP'. 

Thus, petitioner asserts that his right to effective assist-

ance of counsel secured under the sixth and fourteenth Amendments 

of the United States Constitution was violAted when Mr. Wommer 

failed to act as petitioner's advocate at sentencing when he 

failed to offer anything in opposition to the State's request 

that petitioner be sentenced to the maximum punishment prescribed 

by law. 
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23. (d) GROUND FOUR:  Petitioner asserts that his right to 

2 effective assistance of counsel secured under the sixth and 

I 

fourteenth amendments of the United States Constitution was 

violated. 

23. (c1) SUPPORTING FACTS (Tell your story briefly without citing cases or law): 	 

See, attached, "facts in support of petition", Ground IV. 
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FACTS IN SUPPORT OF PETITION 

2 GROUND IV 

  

3 
	

Petitioner was prosecuted, sentenced and convicted under the 

4 name Robert James Day. However, petitioner's true name is Gregory 

5 Scott Hermanski. On March 15, 2001, a jury convicted petitioner 

6 of robbery with the use of a deadly weapon and burglary while 

7 in possession of a deadly weapon. The district court entered a 

8 judgment of conviction on may 18, 2001. Based on the prior convic- 

9 tions of the true Robert James Day, the district court adjudicated 

10 petitioner a habitual offender and sentenced him to a maximum of 

11 300 months and a minimum of 120 months in the Nevada State Prison. 

12 SEE, "Order of Affirmance", attached as Exhibit "D". 

13 	On June a, 2091, petitioner filed a timely notice of appeal, 

14 and on November 15, 2001, the Supreme Court of Nevada affirmed 

15 the judgment of conviction in part and remanded in part. Although 

16 the Supreme Court affirmed the conviction, the case was remanded 

17 for corrections to the sentence and judgment of conviction. SEE, 

18 Day v. State, Docket No. 38028 (Order of Affirmance in part and 

19 Remanded in part. November 15, 2991). 

20 	Subsequent to the remand petitioner filed a "Motion For 

21 New Trial", based on an allegation that the introduction of prior 

22 felony convictions of the true Robert James Day during trial 

23 acted to deprive petitioner of a fair tr -lal. SEE. nistrict Court 

24 Index No. 9077. 

25 	In response to petitioner's motion for a new trial, the 

26 State argued that petitioner: 

27 
	

"...made no attempt to have the State bring 
him to trial under his alleged real name, 

28 
	

Gregory Scott Hermanski." 

10A 



SEE, "State's Response to Defendant's Motion for New Trial', 

2 at page 4, District Court Index No. 0087. 

	

S 
	

Subsequent to receiving a copy of said "State's Response", 

4 petitioner ascertained that counsel, Dianne M. Dickson was 

5 unwilling to admit to the court at any oral argument on said 

6 "Motion for New Trial", that petitioner advised her as to his 

7 true identity prior to trial. 

	

8 
	

Petitioner thereafter filed a "motion to Dismiss Counsel 

9 and Appointment of Substitute Counsel", based on a claim of "conk': 

10 flict of interest". SEE. District Court Index No. 0086. Attached 

11 to and in support of said motion is an "Affidavit of Defendant", 

12 wherein, petitioner asserted that: 

	

13 
	

"...based on Ms. Dickson's indication to me 
that she will be unwilling to admit, during 

	

14 
	 oral arguments on my motion for new trial 

that she failed to act on the information I 

	

15 
	

provided her pri.or to trial concernina my 
true identity. I feel *hat a ce'nflict of 

	

16 
	

interest exists in this case and new counsel 
be appointed prior to oral arguments on 

	

17 
	

December 4, 2002." 

18 SEE, *Affidavit of Defendant", page 8, attached to and in 

19 support of *motion to Dismiss Counsel and Appointment of 

20 Substitute counsel". District Court Index N0.0086. 

	

21 
	

On November 27, 2002, petitioner served the State and Ms. 

22 Dickson with copies of petitioner's "Motion to dismiss counsel'. 

23 SEE, Certificate of Service attached to motion to Dismiss Counsel 

24 and Appointment of Substitute Counsel, District Court Index No. 

25 0066. 

	

26 
	

On December 4, 2002, a hearing was held on petitioner's 

27 Motion for new trial and, although the State and Ms. Dickson 

28 had been served with petitioner's motion to dismiss counsel, 

10B 
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1 

2 

3 

neither the State nor Ms. Dickson advised the court that a claim 

of alleged conflict of interest was on calendar. Ms. Dickson 

offered no rebuttal to the State's claim that petitioner made 

no attempt to be tried under his true name as asserted in the 

5 "State's Response" to Defendant's "Motion for New Trial". The 

6 Court denied petitioner's motion and indicated it's disapproval 

that petitioner had "misrepresented".1 his identity. SEE, "Criminal 

Court Minutes", 12-4-02, page 15. 

On December 16, 2002, Ms. Dickson advised the court that 

petitioner no longer desired her representation in this case 

due to "confusion regarding factual allegations of the defendant's 

identity". The court granted petitioner's motion to dismiss 

counsel and ordered that "independent counsel is appointed to 

review the ineffective assistance of counsel claim". SEE,  

"Criminal Court Minutes", 12-16-02, page 16. 

Paul E. Wommer was thereafter appointed and confirmed as 

counsel of record. SEE, Criminal Court Minutes, 12-23-02, page 

17. 

On April 30, 2903, petitioner was adjudicated an "Habitual 

20 Offended' as to both counts and petitioner was sentenced to Life 

21 without possibflity of parole. SEE, Sentencing Transcript, April 

22 30, 2003. 

23 	On May 16, 2003, the district court entered the "Amended 

24 Judgment of Conviction", and on May 20, 2003, petitioner filed 

25 his "Notice of Appeal", in proper person, to the Supreme court 

26 of Nevada from the Order denying petitioner's "Motion(s) for 

27 New Trial" which were denied on December 4, 2092. See attached, 

28 "Notice of Appeal", Exhibit "J", 
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The case thereafter proceeded to the Supreme Court of Nevada 

2 in Case No. 41495. Petitioner's proper person "notice of appeal' 

8 was docketed in the Supreme Court on May 13. 2003, and May 27, 

4 2003. SEE. "Nevada Supreme Court Docket Sheet, attached as 

5 Exhibit "K". 

6 	However, though petitioner specifically preserved his right 

7 to appeal the denial of his motions for new trial by filing his 

8 "Notice of Appeal" in a timely manner, Mr. Wommer failed to assert 

9 on direct appeal that the district court had abused it's discretion 

10 in denying petitioner's motion(s) for new trial. SEE. Appellant's 

11 Opening Brief, Case No. 41495. 

12 	Thus, petitioner asserts that his right to effective 

13 assistance of counsel secured under the sixth and fourteenth 

14 Amendments to the United States Constitution was violated when 

15 Mr. wommer failed to address the denial of petitioner's motion(s) 

16 for new trial on direct appeal and, as result, petitioner was 

17 deprived of his right under the fifth and fourteenth Amendments 

18 to the united States Constitution to a full and fair hearing 

19 in the Supreme Court of Nevada. 
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GROUND V 
"facts in support of petition" 

Petitioner asserts that his right to effective assist-

ance of counsel secured under the sixth and fourteenth 

amendments of the United States Constitution was violated. 

For facts in support thereof, See attached, "facts in 

support of petition, GROUND V. 

1 1 



FACTS IN SUPPORT OF PETITION 

GROUND V 

On direct appeal to the Supreme Court of Nevada, petitioner 

claimed that his "Constitutional Right to due process was violated 

when the State knowingly permitted him to testify under a false 

name°. SEE, "Appellant's Opening Brief" (hereinafter, "A08 ° ), 

at page 12, Supreme Court Case No. 41415. 

In it's "Response" the State provided: 

"The State did violate defendant's 
due process rightsTM. (Emphasis added)• 

SEE, "Respondent's Answering Brief", (hereinafter, "RAB"), at 

"Table of Contents" and at page 4. 

However, the State further provided: 

"The defendant claims that the State knew 
from the beginning that he was not really 
Robert James Day because it ran a 
fingerprint check through the F.B.I. database. 
He offers no support for this assertion". 

SEE. "RAB", at page 4. 

Apparently, and petitioner asserts, the State conceeded 

Petitioner's claim but somehow felt that petitioner's alleged 

failure to offer support for his assertion acted to negate his 

claim, even in the face of the State's admission. 

Indeed, the Supreme Court of Nevada, in affirming petitioner's 

conviction concluded that: 

"Hermanaki points to nothing in the 
record that the State was aware at 
the time of trial or sentencing that 
Hermanski was not Robert James DaYTM. 

SEE, "Order of Affirmance", at page 2, attached as Exhibit "D", 

However, it is inconceivable that the Supreme Court could 

conclude that no Constitutional deprivation occurred in the face 
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of the State's admission that such Constitutional deprivation 

had, in fact, occurred. 

Petitioner asserts that the State's admission that it violate 

4 petitioner's right to due process is, in effect, an admission 

that it was aware of petitioner's true name at the time of trial 

because the basis for petitioner's due process cl a im was 

petitioner's assertion that the State knew petitioner testified 

falsely as to his identity and permitted him to do so! 

Thus, petitioner would submit that it was irrational for 

the Supreme Court to reject petitioner's claim based on the 

assertion by the State that petitioner offered no proof that 

the State was aware of petitioner's true identity, when the State, 

through it's admission that it had violated petitioner's due 

process right, also admitted that it was aware of petitioner's 

true identity at trial. 

Thus, petitioner asserts that appellate counsel, Paul E. 

wommer, should have filed a reply brief and presented argument 

to the court that the State's admission that it had, in fact, 

violated petitioner's right to due process was, in effect, an 

admission that the State was aware of petitioner's true identity 

during trial and permitted petitioner to testify falsely. 

Petitioner speculates that the reason the State admitted 

23 to violating petitioner's right to due process, and thereby, 

24 in effect, admitting to having been aware of petitioner's true 

25 identity during trial, was because a "denial" of having violated 

26 petitioner's due process right was, in effect, a denial that 

27 the State was aware of petitioner's true identity. 

28 	However, the State could not deny knowledge of petitioner's 

1 

2 

5 

6 

7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

11B 



1 

2 

$ 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

true identity because a record exists of the State's fingerprint 

submission on April 22, 2000, to the Federal Bureau of 

Investigation which may indicate that the State was aware of 

petitioner's identity since the outset of this case and possibly 

has perpetrated a fraud upon the courts. 

Petitioner submits that throughout the history of this 

case, the State has never made an outright denial of having 

ran petitioner's fingerprints through the F.B.I. database. 

Subsequent to the Supreme Court's decision in this case, 

petitioner submitted a request to the Federal Bureau of 

Investigation dated October 18, 2004, to be provided with a 

copy of petitioner's "F.B.I. Identification record". SEE attached, 

Exhibit "E", In response to petitioner's request, petitioner 

was provided a copy of same. SEE attached, "F.B.I. Identification 

Record", Exhibit "C". 

Petitioner asserts that the information reflected in "Exhibit 

C" is based on "fingerprint comparison", (see. footnote, Exhibit 

"C") and was entered into petitioner's record by submission 

of petitioner's fingerprints by the Las Vegas Metropolitan Police 

Department on April 22, 2000. While Exhibit "C" does not reflect 

what information was provided the State of Nevada as a result 

24 as to the true identity of the subject whose fingerprints were 

Petitioner asserts that the outcome of petitioner's appeal 

27 in the Supreme Court Casa No.-41405 would have been different 

28 if the information reflected in Exhibit "C" had been available 

22 of any such fingerprint submission, it is inconceivable that 

23 the State was not advised by the U.S. Department of Justice 

25 submitted. 

26 
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1 to the court, since Exhibit "C*  supports petitioner's assertion 

2 contained in his "Appellant's Opening Brief" that the State 

$ "had to have/should have known Day's true name was Gregory Scott 

4 Hermanski". SEE, AOB at 14. The court based it's decision as 

5 to the due process claim on the determination that petitioner 

6 failed to offer evidencedto indicate that the State was aware 

7 of petitioner's true identity at the time of trial or sentencing. 

8 	While petitioner's appeal was pending, petitioner wrote 

9 letters to Mr. Wormer (SEE, Exhibits "F" and "G"), dated March 

10 13. and le, 2604, requesting that he obtain records from the 

11 U.S. Department of Justice to support petitioner's assertion 

12 that the State was aware of petitioner's true identity during 

13 trial and to address the matter in a "Reply Brief". However, 

14 Mr. Wommer failed to obtain such records and failed to present 

15 any "Reply Brief", and as the result of such failure petitioner 

16 Was deprived of a full and fair hearing in his appeal to the 

17 Supreme Court of Nevada. 

18 	Petitioner submits that his right to effective assistance 

19 of counsel secured under the sixth and fourteenth Amendments 

20 of the united States Constitution was also violated when Mr. 

21 Wommerfailed to present argument to the Court in petitioner's 

22 appeal that the State's admission that it had violated petitioner' 

23 Constitutional right to due process warranted a reversal of 

his conviction. 

Petitioner further asserts that his right to effective 

assistance of counsel secured under the sixth and fourteenth 

Amendments was violated when Mr. Wommer failed to present evidence 

in support of petitioner's assertion that the State was aware 

11D 
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1 of petitioner's true identity at the time of trial and, as the 

2 result of such failure, petitioner was deprived of a full and 

$ fair hearing in his appeal to the Supreme Court of Nevada. 
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3 

WHEREFORE,  petitioner 	, prays that the court pant  any/all 

relief ti which he may be entitled in this proceeding. 

EXECUTEDat High Desert  State Prison 

on the  7 4k  day of 	 , 205. 

VERIFICATION  

Under penalty of perjury, pursuant to N.R.S. 208.165 et seq., the undersigned declares that he is 

the Petitioner named in the foregoing petition and knows the contents thereof; that the pleading is 

true and correct of his own personal knowledge, except as to those matters based on information and 

belief and to those matters, he believes them to be true. 
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in proper person 
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CERTFICATE OF SERVICE BY MAILING 

I, Gregory Srott tiprmangki , hereby certify, pursuant to NRCP 5(3), that on this 7 41, 
day of  :IC/ pi,/ 	, 	 mailed a true and correct copy of the foregoing, "  Petit ion 

4 • 

5 

6 

by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid, 

addressed as follows: 

7 

Clerk  of Court  
rk County Courtho 

3_00  
La 	 egas  NRV3riA  

!jig tOk 
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15 

145 

17 1 CCTILE 

18 

19 	DATED: this 7111  day of  ',./c4 	 , 200S7 
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24 

44. 
4fir qr-ntr Nprmanski  

Petitioner /In Propria Person= 
Post Office box 650 RIDSP] 
Indian Springs. Nevada 89018  
IN FORMA PAUPYRIS: 
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• 
UNITED STATES DEPARTMENT OF JUSTICE 

FEDERAL BUREAU OF INVESTIGATION 
CRIMINAL JUSTICE INFORMATION SERVICES DIVISION 

CLARKSBURG, WV 26306 

DC0000002 
	

ICN 15150003000019470327 
PART 5 

- FBI IDENTIFICATION RECORD - FBI NO-888420G 

14-ARRESTED OR RECEIVED 1996/01/10 
AGENCY-US PEN-RECORDS OFF ATLANTA (GA060017C) 

AGENCY CASE-00766192 NAME USED-HERMANSKI,GREGORY 
CHARGE 1-BANK ROBBERY & PROB VIOL 

COURT- 
CHARGE-BANK ROBBERY & PROB VIOL 
SENTENCE- 
1-10-96 TRF FRM MVA/10 YRS,MR 

SUPERVISION OR CUSTODY- 
AGENCY-US PROBATION MIAMI (FLO130170) 

1996/09/30 STATUS--MANDATORY RELEASE 

15-ARRESTED OR RECEIVED 1997/12/02W (PRT REC) 
AGENCY-FED CORR COMPLEX-MED COLEMAN (FL060027C) 

AGENCY CASE-00766192 
CHARGE 1-USE OF F/ARM DURING CRIME OF VIOL-PV 

COURT- 
CHARGE-USE OF F/ARM DURING CRIME OF VIOL-PV 
SENTENCE- 
ORIGINAL 10 YRS 954 DAYS REMAINING 

16-ARRESTED OR RECEIVED 2000/04/22 SID- NV04030188 
AGENCY-METRO POLICE DEPT LAS VEGAS (NV0020100) 

AGENCY CASE-01679345 NAME USED-DAY,ROBERT JAMES 
CHARGE 1-00118F ROBBERY WITH A DEADLY WEAPON 
CHARGE 2-00301F BURGLARY WITH USE OF DEADLY WEAPON 
CHARGE 3-00349F POSSESSION OF STOLEN PROPERTY 

RECORD UPDATED 2005/01/03 

ALL ARREST ENTRIES CONTAINED IN THIS FBI RECORD ARE RASED ON 
FINGERPRINT COMPARISONS AND PERTAIN TO THE SAME INDIVIDUAL. 

THE USE OF THIS RECORD IS REGULATED BY LAW. IT IS PROVIDED FOR OFFICIAL 
USE ONLY AND MAY BE USED ONLY FOR THE PURPOSE REQUESTED. 
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JANETTE Li. BLOC& 
CLERK 9F4UP•R.EME C 

BY 

• 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/K/A 
ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent.  	 

ORDER OF AFFIRMANCE 

No. 41405 

FILED 

This is a direct appeal from an amended judgment of 

conviction Eighth Judicial District Court, Clark County; Kathy A. 

Hardcastle, Judge. 

Appellant was prosecuted, sentenced, and convicted under the 

name Robert James Day. However, appellant's real name is Gregory Scott 

Hermanski. On March 15, 2001, a jury convicted appellant of robbery 

with the use of a deadly weapon and burglary while in possession of a 

deadly weapon. The district court entered a judgment of conviction on 

May 18, 2001. Based on the prior convictions of the true Robert James 

Day, the district court adjudicated appellant a habitual offender and 

sentenced him to a maximum of 300 months and a minimum of 120 

months in the Nevada State Prison. 

On June 8, 2001, appellant filed a timely notice of appeal, and 

on November 15, 2001, this court affirmed the judgment of conviction in 

part and remanded in part. Although we affirmed the conviction, we 

remanded for corrections to the sentence and judgment of conviction.' 

'Day v. State,  Docket No. 38028 (Order of Affirmance in Part and 
Remand in Part, November 15, 2001). 

SUPREME COURT 
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Subsequent to our order of remand, it was discovered that 

appellant was not Robert James Day, but rather Gregory Scott 

Hermanski. The district court vacated Hermanski's sentence and 

conducted another sentencing hearing. On December 26, 2002, the State 

filed a notice of intent to seek punishment of Hermanski as a habitual 

criminal pursuant to NRS 207.012(2), based on Hermanski's prior 

convictions. On April 30, 2003, the district court adjudicated Hermanski 

as a habitual offender and sentenced him to serve two concurrent life 

sentences in the Nevada Department of Corrections without the possibility 

of parole. The amended judgment of conviction was entered on May 16, 

2003. Hermanski timely appeals from the amended judgment of 

conviction. 

Hermanski raises two issues in his appeal. First, he claims 

that his due process rights were violated when the State allegedly 

permitted him to testify under a false name knowingly. However, 

Herrnanski points to nothing in the record indicating that the State was 

aware at the time of trial or sentencing that Hermanski was not Robert 

James Day. In fact, Hermanski was responsible for introducing perjured 

testimony into his trial by testifying under oath that he was Robert James 

Day. Furthermore, during direct examination Hermanski perpetuated the 

fraud by admitting to offenses of which Day was convicted. Herrnanski 

also argues that had the jury known his true identity, the jury would have 

concluded "Hermanski was not the same violent-type person as Day." 

Hermanski's assertion is ludicrous. Hermanski had more violent felony 
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convictions on his record than Robert James Day •
2  Obviously, Hermanski 

considered it in his best interest to portray himself as Robert James Day, 

a person whose criminal record was less extensive than his own. We 

conclude that Hermanski will not now be heard to complain that the jury 

convicted him under a false identity that he assumed. 

Second, Hermanski claims that the State failed to file an 

information seeking to treat him as a habitual criminal under the name 

Gregory Scott Hermanski and thus, no notice was provided as required 

under NRS 207.012(2)_ Hermanski cites this court's decision in Crutcher 

v. District Court  as support for his assertion. 3  Crutcher is inapplicable 

under the facts of this case. Here, once Hermanski's true identity became 

known, the district court vacated the sentence and ordered a new 

sentencing hearing. Prier to his new sentencing hearing, the State filed a 

notice of intent to seek punishment of Hermansld as a habitual criminal. 

In that notice, the State specifically stated that it intended to seek an 

adjudication of appellant Gregory Scott Hermanski as a habitual criminal 

pursuant to NRS. 207.012. Additionally, the State's notice listed 

Hermanski's prior 11 felonies in support of its allegation of habitual 

criminality. Unlike in Crutcher,  because the district court vacated 

I4ermanski's sentence after it learned that he had falsely portrayed 

himself as Robert James Day, Hermanski was not under a sentence of 

imprisonment at the time the State filed its notice that it would seek a 

2Robert Day's criminal record reflects five prior felony convictions, 
one of which was violent in nature. Gregory Scott Hermanski's criminal 

record reflects 11 prior felony convictions, four of which involved violent 

offenses. 
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habitual criminal adjudication. Accordingly, we conclude this issue is 

without merit. 

Having considered Hermanski's contentions and concluded 

they lack merit, we 

ORDER the judgment of the district court AFFIRMED. 

J. 

Rose 

Maupin 

Douglat 

	 J. 

cc: Hon. Kathy A. Hardcastle, District Judge 

Paul E. Woramer 

Attorney General Brian Sandoval/Carson City 

Clark County District Attorney David J. Roger 

Clark County Clerk 
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October 18, 2004 

Federal Bureau of Investigation 
CJIS Division 
Attn: SCU, Mod. D-2 
1000 Custer Hollow Road 
Clarksburg, WV 26306 

Re: Identification Record Request  

Dear Sir, 
Please accept this as my request for a copy of my identification 

record pursuant to the provisions of Title 28, CFR Part 16.32. 
I am presently serving a sentence in the Nevada Department of 

Corrections under the alias name - Robert James Day". My true name is 
"Gregory Scott Hermanski", DOB 11/25/53, POB Miami, Florida, SS # 262- 
08-4363, FBI No. 888 420 G. 

Attached, please find my fingerprint card and my request for a 
waiver of fee and Financial Certificate prepared by prison officials. 

Thank you for your assistance in this matter. 

• itted b36,  
Aie , .0 
eq.* yAboott Hermanski 

A/K/A Zebert James Day #69140 
High Desert State Prison 
P.O. Box 650 
Indian Springs, NV 89018 

CC: File 

OL IA-1 1 r$ "e"  
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March 13, 2004 

Paul E. Wommer, Esq. 
Attorney at Law 
625 South Sixth Street 
Las Vegas, NV 89101 

Re: Gregory Scott Hermanski v. State of Nevada 

Dear Mr. WOmmer, 
Thank you for providing me with a copy of the State's Answer, though 

I doubt there is time to file a reply brief. Still, the following consists of 
information I would like for you to bring to the attention of the court. 

First, as I've previously discussed with both you and Ms. Dickson, 
we can prove that the State had knowledge of my true identity by securring a 
copy of whatever documentation P&P used in preparing the original presentence 
report. The State's claim that the presence of my true name in the original 
presentence report is irrelevant to whether the State knew my true identity is 
misleading. The question is not what the presence of my true name would mean to 
a prosecutor, but rather, "how did my true name find it's way into the criminal 
record of Robert Day? 

]f the State had merely ran a record search without submitting my finger-
prints, using the name Robert Day, his DOB and vital statistics, my name could 
only have been discovered in the criminal history of Robert Day if he had ever 
been arrested and used my name as an alias or if I had ever used his name before. 
I have never used his name before and he has never used mine. 

As we've previously discussed, there is only 2 ways the State could have 
discovered my true name. First, I told Ms. Dickson my true name and though she 
denies it, she may have told the State. Second, the State did, in fact, conduct 
a record search using the fingerprints taken from me on the day I was 
arrested, and there are ways to prove it. 

First, because my true name is contained in the original presentence 
report, whatever documentation used by P&P in preparing the presentence report 
will show where that information came from. Additionally, fingerprint records of 
LVMPD will show what was done with the prints, whether a fingerprint search was 
conducted. Moreover, a record search through the U.S. Department of Justice will 
reveal each and every time my prints were submitted to NCIC, the identity of the 
requesting agency, the date, and what information was provided that agency in 
response to such request. 

Mr. Mourner, since the Supreme Court will probably not give you time to get 
these records, T hope that you will at least ask the court for an extension of 
time to secure them. 

-1- 
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Next, the State's argument that it could have offered the same deal if it 
had proceeded against me under my true name is in contradiction with what the 
State argued at my sentencing. (See Respondent's Supplemental Appendix, p. 2). 
The State argued that it was "MANDATORY" that the State charge me under the big 
habitual because the State of Nevada requires it! As such, if the State proceeded 
against me under my true name it could not have offered me a deal of 3-10 years. 
(See also, NRS 207.012). 

The State further argues that it's "Notice of Intent to Seek Punishment as 
an Habitual Criminal" was sufficient to satisfy notice. However, the State's 
"Notice" was vague and ambiguous, and, as such, does not satisfy the notice 
requirements of the fifth amendment.. 

As I've previously discussed with you, the habitual statutes consists of 
3 separate habitual offenders. NRS 207.010 relates to "Habitual Criminals"; 207. 
012 is "Habitual Felons"; 207.014 is "Habitually Fraudulent Felons". In the 
State's "Notice" the State cites to NRS 207.012, (habitual felon). However, in 
both the title of said "Notice" as well as the text, the State repeatedly makes 
reference to "Habitual Criminalr'T Thus, it was unclear as to which habitual 
statute the State was prosecuting me under. 

Furthermore, even if the State's "Notice" could be seen to satisfy the 
notice requirements of the fifth amendment (Which it does not), under the deci-
sion in Crutcher, the State has failed to meet such requirements by failing to 
seek leave of the court to amend the Information. Under Crutcher, the charging 
document must contain a list of the prior felony convictions. The Information in 
my case still contains a list of Robert Day's convictions. The State has never 
even sought leave of the court to amend it! 

Additionally, the Information filed under Robert Day ad listing his priors 
seeks punishment under 207.010. The State's "Notice" under Hermanski seeks 
punishment under 207.012. However, in adjudicating me, Judge Hardcastle adjudi-
cated me under both statutes. Apparently, Hardcastle has adjudicated me under 
207.010 for Day's priors, and under.002 for my own alleged priors. That is the 
only logical conclusion since the State's "Notice" does not seek punishment under 
207.010, but specifically references 207.012. 

Anyway, I would appreciate it if you would file a reply brief based on the 
foregoing. Thank you for your assistance in this matter. 

Sincerely, 

cc: file 

-2- 	\ 	f 
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GREGORY SCOTT HERMANSKI, #69140 
HIGH DESERT STATE PRISON 

P.O. BOX 650 
INDIAN SPRINGS, NV 89018 

March 18, 2004 

Paul E. Wommer, Esq. 
Attorney at Law 
625 South Sixth Street 
Las Vegas, NV 89101 

Rea Hermanski v. State 

Mr. Wommer, 

In the State's Response, the State mentions a "Tactical 

Advantage." In your Opening Brief, while you argue that the State 

impeached me with Robert Day's priors, the true "tactical advantage 

sought to be gained by the State la not adequately addressed. 

Under the "Habitual Criminal" statute, NRS 207.010. the 

State has "discretion" as to whether or not it will proceed against 

a defendant under that statute. When a criminal defendant in 

Nevada is eligible to be charged under this statute, prosecutors 

routinely threaten to use it if the defendant refuses to plead 

guilty. 

However, under the 'Habitual Felon" statute, NRS 207.012, 

when a criminal defendant has the requisite number and types 

of prior felony convictions he is considered a "violent habitual 

offender" and it is statutorily mandated that he be charged under 

this statute, and also mandatory that the judge impose sentence 

pursuant to this statute. 

As such, under 207.012 the State's ability to induce, a guilty 

plea is limited. The lightest sentence the State can lawfully 

offer is 25 yearai 

Thus, if the State proceeded against ma under my true name 

and criminal history, it was "mandatory" that the State proceed 

against me under the Habitual Felon statute (207.012), and the 

minimum sentence the State could offer was 25 years. At my age 

(50), and with my prior experience with the system, there is 

little difference between 25 years and Life Without, and the 

State knew there was little chance I would, therefore, plead 

of- 



guilty. 

However, because I was allegedly pretending to be Robert 

Day, and under Day's criminal history, I was eligible for prosecution 

under 207.010 (which permits the State's discretion in its use), 

the State opted to permit me to pretend to be Day so that it 

could offer ma a deal of 3-10 years or prosecution under 207.010 

if I refused. 

Mr. Wommer, nothing in the proposed plea agreement would 

have prevented the State from filing Habitual Felon proceedings 

against ma once my plea was entered and accepted. I knew the 

State was aware of my true identity and that with my criminal 

history I was eligible. I believed than, and I believe now, that 

the State intended to "miraculously discover" my true identity 

through a presentence investigation following my guilty plea 

and charge me under Habitual Felon once my guilty plea was entered 

and accepted. 

The State attempted to gain tactical advantage by allowing 

me to pretend to be Robert Day so that it could obtain a guilty 

plea and thus avoid jury trial by threatening prosecution under 

207.010, and intended to file under 207.012 once my plea was 

accepted and my true identity discovered through presentence 

investigation. 

However, the State's plan backfired when I, at the last 

minute, declined the State's offer and proceeded to trial the 

following day. When I declinedthe State's offer, the State could 

not halt the proceedings at that point to rectify the identity 

problem without revealing that it had bean aware of my true identity 

from the outset of this case. The fact that the State had already 

filed habitual criminal charges against me using Day's name and 

criminal history precluded the State from this course of action. 

At the time I declined the State's offer, the State had already 

"knowingly" perpetrated a fraud against the Court when it "knowingly" 

accused me of Day's prior convictions. 

At that point, the State had no choice but to proceed against 

me as Day. If I had plead guilty the State could have pretended 

to discover my true identity from the presentence investigation. 

When I refused to bite, the State opted to keep quiet, realizing 

2 	t , 
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that a guilty verdict at trial would result in an habitual sentence 

regardless. 

Mr. Wommer, I admit that all this is mere speculation. However, 

several facts which support this theory can be proven. First, 

we can prove the State obtained my fingerprints when 1 was arrested, 

submitted them to NCIC,and received my true identity and criminal 

history as tha result of such. In th state's Response, while 

the State argues that the "Stubblefield" fingerprint comparison 

was done "after* the remand, tha State does not deny that my 

prints were ran through NCIC at the time of my arrest nor claims 

that they had not! 

Next, the presence of my true name in the original presentence 

report proves that P&P discovered it somewhere. If a record search 

was performed using name and date of birth, etc., without fingerprints, 

NCIC would have responded with the criminal record of Robert 

Day. However, the name *Gregory Scott Hermanski" would only be 

found in that record if Robert Day had ever been arrested using 

Hermanski's identification, or as Hermanski as an alias. He has 

not! The onlx place my name could be found is in my criminal 

record! And, if a fingerprint search was done with my prints 

and the name "Robert Day" was revealed, NCIC would have responded 

that "Day" was an alias and that my true name is Gregory Scott 

Hermanski. A record search through NcIC will reveal that my prints 

were submitted for record search upon my arrest by LVmPD or P&P 

prior to my sentencing, and what information was supplied to 

those agencies as a result. Thus, either Ms. Dickson provided 

the State or P&P with my true name, or my true name was discovered 

in my criminal record due to a fingerprint search. 

Next, at my initial appearance before Judge Lippis, in response 

to my request for bail reduction, Judge Lippis commented that 

I had ID or 11 prior felony convictions. Apparently, this comment 

was based on a notation contained in the Criminal Complaint in 

this case which advised Judge Lippis of this fact. The notation 

was placed there by "George Franzen", an employee of the Public 

Defender's office. (SEE attached). Since the criminal history 

of "Robert Day" shows only about 4 prior felony convictions and 

my own shows 11 prior felony convictions, it is apparent that 

3 	4 c 
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the prior felony convictions noted by Franzen at the outset of 

this case were my own and not those of Robert Day] 

Mr. Wommer, I sincerely hope and pray that this letter helps 

you to understand my case and to effectively argue it in your 

Reply Brief. Moreover, not withstanding, the above, the bottom 

line is that I was prejudiced as the result of the jury basing 

it's decision, in part, on perjured testimony concerning the 

prior felony convictions of Robert Day. If the State had proceeded 

against me properly, under my own name and true criminal history, 

my entire trial strategy would have been different. I would have 

never testified at trial. 

Thank you for your time and assistance in this matter. 

Sincerely, 

cc: file 
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PUBLIC DEFENDER MAIN OFFICE 
THIRD STREET BUILDING 

309 S TH/RD ST RM z3,5 
PO BOX 352610 

GAS VEGAS NV 89155 2610 
LONG INSTANCE TELEPHONE: 455 -4011 

LOCAL TELEP1iO4E: 455,1635 
FAX 4$5-3112 

ITFTDD: 326-611613 

Public Defender 
MARCUS D. COOPER 

Assistant Public Defender 
RALPH E. BAKER 

December 26, 2002 

Paul E. Wommer, Esq. 
625 South Sixth Street 
Las Vegas, NV 89101 

RE: 	State of Nevada v. Robert James Day 
Case No. C167783X 

Dear Mr. Wommer: 

You have been chosen to represent Mr. Day on the limited questions 
of whether or not he and I have a conflict of interest which would 
require me being replaced at this time and/or whether or not I was 
ineffective in representing him. Mr. Day, himself, is concerned 4  
about raising the ineffectiveness claim now because he does noto 

fireclude being able to raise that in a post-convictiori 
proceeding or on a habeas somewhere down the road-. 

Mr. Day is presently incarcerated at High Desert State Prison with 
his inmate ID being number 69140. He is a very articulate and 
intelligent man who spends a lot of his time reading law books and, 
apparently, understanding.a lot of what he reads. 

Mr. Day is actually Gregory Scott Hermanski. However, as I have 
always known him as Robert Day and as it is in that name that all 
of the case papers have been filed, that is the name I continue to use. 

I will try to give you a synopsis of what has happened in this case 
to the best of my knowledge. Obviously, matters which have been 
related to me by Mr. Day are being related to you under the 
continuing coverage of attorney client privilege. 

Our office was originally appointed to represent Mr. Day on April 
26, 2000. He was subsequently examined by two psychologists or 
psychiatrists who found that he was not competent to face trial and 
he was sent to Lakes Crossing. I was not involved in his case 
until the preliminary hearing which was held on December 4, 2000. 
For what it's worth, I have never had any question about Mr. Day's 
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411/ 
. Paul E. Wommer, Esq. 
December 26, 2002 
Page Two 

• 
RE: State of Nevada v. Robert James Day 

Case No. C167783X 

competence_ 

The substance of the charges in a nutshell is that, on April 22, 
2000, Karen Walker, the clerk at the Parkway Inn, at 5201 South 
Industrial, Las Vegas, was robbed at knifepoint of an amount which 
has never been specifically determined, but which was in the 
neighborhood of $1,000.00. The robbery occurred shortly before 
1:00 p.m. A short time thereafter, Sergeant Flaherty happened to 
be in the area of East Tropicana where there is a truckstop by the 
Wild Wild West Casino where he saw Mr. Day, whom he believed 
answered the description which had been broadcast. The officer 
attempted to question Mr. Day who, after a brief conversation, took 
off running across Tropicana. He was taken into custody while he 
was inside another truck tractor, allegedly trying to start the 
engine. Mr. Day had $1,018.00 rolled up in a ball in his pockets. 
Ms. Walker was taken to the location where she identified him as 
the person who had committed the robbery. 

One of the issues dealt with the identification of Mr. Day. M. 
Walker indicated that the person she had seen did not have any 
tatoos or marks on his arms while Mr. Day's arms are covered in 
tatoos. For that reason, I made sure that he was wearing a long 
sleeve shirt at the preliminary hearing so Ms. Walker could not 
see his arms. Also, relative to the identification, during the 
trial we learned for the first time that Ms. Walker had been 
provided with a picture of Mr. Day by one of the police officers 
and that she had had that picture during the entire time the case 
was pending. This revelation took me by surprise at trial and I 
did not make an adequate record or preserve this issue further for 
appeal. 

major issue which we attempted to deal with pretrial dealt with 
the failure of the police officer to preserve the identity of a 
witness. When Sergeant Flaherty came upon Mr. Day, Mr. Day was 
speaking to a truck driver whom Mr. Day said he had been working 
for that day. He said that the source of the money he had in his 
pocket, was, in large part, from working for that truck driver that 
day and also as a result of shooting craps in the back of the truck 
while he was waiting to be paid. Though the officer spoke to the 
truck driver, he never got his name or identity and, because Mr. 
Day did not know it, we were never able to locate the truck driver 
to confirm the fact that Mr. Day had been employed and had been 
earning money on the day in question, instead of robbing the 
Parkway Inn_ 

)Lk14 	k1/4 	fr  
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S 'Paul E. Wommer, Esq. 
December 26, 2002 
Page Three 

RE: State of Nevada v. Robert James Day 
Case No. C167783X 

We filed motions to dismiss the case because of the prosecution's 
failure to preserve this vital evidence, but those motions were 
denied. 

During trial, in alleged rebuttal and over objection from me, the 
State was allowed to introduce a statement through Sergeant 
Flaherty that this unknown truck driver had said that Mr. Day 
offered him $100.00 to drive him to New Orleans. This statement 
was not contained in any of the police reports and was extremely 
damaging to Mr. Day's case. 

When I first spoke to Mr. Day in November of 2000, he told me thtt 
he had a reason for running from the police officer, but refused to 
telT6 me-what it was at that point. Later, he told me that he had 
a parole violation from his bank robbery conviction because he had 
left a halfway house early and tha,the.:ran because he believed that 
he would be arrested on that violation. The district attorney 
scoffed at this explanation during the trial and we had no factuad 
support of that parole violation!: 

Subsequently, when Mr. Day was in Nevada State Prison, a detainer 
was served upon him because of this parole detainer. I have filed 
a motion for a new trial based on this recently discovered 
evidence. 

The matter went up to the Nevada Supreme Court on direct appeal. 
While they affirmed the conviction, they did remand for 
resentencing based on the fact that Judge Hardcastle had sentenced 
Mr. Day as an habitual criminal only on one count when he should 
have been sentenced on both counts. We are scheduled for 
resentencing on January 22, 2003. 

The main area of conflict between Mr. Day and myself deals with his 
identity. ae-V8Irrie -poiri'E: 4  after his conviction, though I dont 
remember whether this was before or after sentencing, Mr. Day 
called me from the jail and said, "What if I am not Robert Day?" 
My response, as I recall was "I don't know." Shortly thereafter, 
and it may even have been in the same phone call, Mr. Day assured 
me that's who he was, Robert Day. 

Mre -"Dalrnikas sentenced and sent to NSR, he brought up the 
subject agaita and told me he was not Robert Day. He had requested 
that I provide him with copies of the records which had been used 
to habitualize him. I had never gotten an actual copy of them, but 
I got a copy from the court clerk. (The DA changed the alleged 
priors several times throughout this case.) Included in the 
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• Paul E. Wommer, Esq. 
December 26, 2002 
Page Four 

• 
RE: -State of Nevada v. Robert James Day 
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records was a copy of a photograph, and fingerprints. Even I could 
tell in comparing the fingerprints of my Robert Day taken at the 
time of his arrest here with those of the Robert Day supplied in 
the certified records that the prints did not match. We contacted 
Metro and their fingerprint person ran the prints again and she 
determined that my Robert Day was in fact Gregory Scott Hermanski 
and net the Robert Day whose records were used to habitualize my 
client. 

Because I was concerned about opening a can of worms at that point, 
I made sure that Mr. Day wanted me to raise as an issue the fact 
that he was not the Robert Day whose records were used to 
habitualize him. He assured me that was, in fact, what he wanted 
me to do. As it turns out, Mr. Hermanski has a record which is 
much worse then that of Mr. Day and he is subject to the mandatory 
big bitch. So far, no one has filed any paperwork to seek that 
punishment, though Scott Mitchell has indicated that he will be 
doing so. 

Mr. Day and I have both filed several motions post-remand. Among 
them is a motion for a new trial because the jury was prejudiced by 
the introduction of a record at trial which was not that of Mr. 
Day. This is another area in which he and I have had a conflict. 
I recall speaking to Mr. Day either during the trial before his 
testimony or before we even started trial and telling him that he 
would have to admit, if he took the stand, that he had prior 
convictions. I told him that it would be better for him to admit 
to those convictions on direct exam rather then waiting for the 
district attorney to bring them up on cross. One of the 
convictions was for Bank Robbery. He had no problem with that 
prior conviction as, apparently, both Mr. Day and Mr. Hermanski had 
Bank Robbery convictions. The records I had obtained from the 
district attorney in discovery indicated that he had two North 
Carolina convictions from 1985 for Embezzlement and Obtaining Money 
Under False Pretenses. When I discussed those convictions with Mra 5  
Day, he told me that he did not remember them. I told him that the 
district attorney had proof of the convictions and that he was 
going to have to admit them, which he did. Of course, as it turns 
out, he did not remember them because they were not his 
convictions. Because I didn't know that they weren't his 
convictions, I made him admit to something he had not done 

We have filed various post-trial motions, all of which are 
enclosed. As far as I know, Judge Hardcastle has denied them all, 
though I presume we may get the chance to try again at the time of 
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sentencing. 

Mr. Day is convinced that this whole identity issue involves a 
conspiracy in the district attorney's office; he is convinced that 
the district attorney has known all along that he was Mr. Hermanski 
and that they wanted him to plead guilty as Robert James Day so 
they would not have to pursue the big bitch, knowing that he would 
never plead to that. I am equally convinced that the district 
attorney had no idea that Mr. Day was not Mr. Day prior to my 
showing them the proof. I agree that they should have known he was 
not Robert Day by doing a_simple-comparison of fingerprints. 

I am enclosing everything from my file which 1 think may be of 
benefit to you. If there are any additional materials you need, 
please let me know. I also welcome you to browse through my file 
to see it there is anything else that you would like, 

Sincerely, 

CLARK COUNTY PUBLIC DEFENDER 

Dianne M. Dickson 
Deputy Public Defender 

DMD/ ss 

CC: Robert James Day, #69140 
High Desert State Prison 
P.O. Box 650 
Indian Springs, NV 89018 

Enc. 

1;-  ° 
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DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
200 South Third Street 
Las Vegas, Nevada 89155-2211 

4 (702) 455-4711 
Attorney for Plaintiff 
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DISTRICT COURT 
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8 THE STATE OF NEVADA, 

Plaintiff, 	
Case No: 	C167783 
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3 

If  
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Hu 16 11 34  tai '03 

427 ;7440La- 

CLERK 

II I ROBERT JAMES DAY,aka, 
12 Gregory Scott Hermanski, #1679345 

Defendant. 

AMENDED 

JUDGMENT OF CONVICTION 

The Defendant previously appeared before the Court with counsel and having 

previously been found guilty by a jury to the crime(s) of COUNT I - ROBBERY WITH 
Pc IlMiLz aAl Po - aw r DE4otii4) 

USE OF A DEADLY WEAPON (Felony) and COUNT II - BURGLTA
p
YA(ielony), in 

violation of NRS 200.380, 193.165 and 205.060; thereafter, on the 11th day of May, 2001, 

the Defendant was present in Court for sentencing with counsel wherein the Jury found the 

Defendant guilty thereof by reason of the Juries Verdict. 

THEREAFTER, on the 30th day of April, 2003, the Defendant appeared in court with 

his counsel, PAUL WOMMEP, ESQUIRE, and pursuant to a hearing/proceeding, and good 

cause appearing to amend Judgment of Conviction; now therefor, 

IT IS ORDERED THAT: Defendant ROBERT JAMES DAY, aka, Gregory Scott 

Hermanski, is sentenced as Habitual Violent Felon under NRS 207.012 on COUNT I and as 

aptytiCriminal under NRS 207.010(b) on COUNT II, and is sentenced in COUNT I to 
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1 3 2003 
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1 	LIFE in the Nevada Department of Corrections WITHOUT the Possibility of Parole and in 

2 COUNT II to LIFE in the Nevada Department of Corrections WITHOUT the Possibility of 

3 Parole; Count 11 to run CONCURRENTLY with Count I with NO Credit for Time Served: 

4 	Deft. to submit to a test to determine genetic markers. Court advised counsel he can file the 

5 	appropriate motion as to credit for time served while Deft. serving Federal time. 

6 	The Court FURTHER ORDERED, that Defendant pay the $25.00 Administration Fee 

7 and $150.00 DNA Analysis Fee. 

8 	DATED this  / 	day of May, 2003. 
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Plaintiff, 

VS. 

Greantu SEA-  11ermai, 51(1_ 

Case No.  C  
Dept. No.  T.. V  

NOTICE OF APPEAL 
NOTICE IS HEREBY GIVEN, That the Petitioner/Defendant, 

Gretaarqc.niVktemcoisici 	in and through his proper person, hereby 
appeals to the Supreme Court of Nevada from the ORDER denying and/or 
dismissing the De'tevula-va -es 	IoNN for 'Acta Tr ;al 

2 

3 

Gr 	el., 	it-  14 Er Tri Cirk 

cp Box 650 HDSP1 
Deft ttln rolyria ,cersona 
Post Oftt  
Indian Springs, Neva a. 89018 MAY /0 12 	PH 03 

CLERK 
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DISTRICT COURT 
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CLARK COUNTY, NEVADA 
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23 11 ruled on the  L1 1.1`  day 'of  Dec_e.v"Vver  , 

Dated this  19th  day of  -Yna 	, 

Respectfully Submitted, 
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6 	01/24/2014 	ORDER DENYING DEFENDANT'S PRO SE MOTION TO 	1151 - 1152 
EXTEND PRISON COPY WORK LIMIT AND DEFENDANT'S 
PRO SE MOTION TO CORRECT ILLEGAL SENTENCE 
(CONTINUATION) 

6 
	

04/10/2014 	ORDER DENYING MOTION TO EXTEND COPYWORK LIMIT 1322 - 1322 

4 
	

04/11/2006 	ORDER DENYING PETITIONER'S MOTION FOR REHEARING 768 - 769 

08/26/2004 

07/18/2005 

12/24/2013 

04/01/2003 

ON DECISION ENTERED MARCH 3, 2006 

ORDER FOR EXCESS FEES 

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 
DAY, AKA, GREGORY SCOTT HERMANSKI, BAC #69140 

3 

4 

5 

3 

624 - 625 

700 - 700 

1067 - 1067 

582 - 583 

3 
	

02/15/2002 	ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 	461 - 462 
DAY, BAC #69140 

3 
	

09/26/2002 	ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 	515 - 516 
DAY, BAC #69140 

2 
	

09/25/2001 	ORDER FOR TRANSCRIPT 	 457 - 457 

3 
	

07/19/2002 	ORDER FOR TRANSCRIPT 	 487 - 487 

3 
	

02/08/2005 	ORDER GRANTING DEFENDANT'S MOTION TO 	 630 -631 
WITHDRAW COUNSEL 

1 
	

02/21/2001 
	

ORDER TO AMEND INFORMATION 
	

115 - 116 

1 
	

03/26/2001 
	

ORDER TO AMENDED INFORMATION 
	

175 - 176 

1 
	

10/04/2000 
	

ORDER TO TRANSPORT DEFENDANT (FOUND 
	

28 - 29 
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COMPETENT PER NRS 178.460) 

PETITION FOR WRIT OF HABEAS CORPUS (CONTINUED) 

PETITION FOR WRIT OF HABEAS CORPUS 
(CONTINUATION) 

PETITION FOR WRIT OF HABEAS CORPUS (POST 
CONVICTION) 

PETITIONER'S MOTION FOR REHEARING ON DECISION 
ENTERED MARCH 3, 2006 

PETITIONER'S OBJECTION AND MOTION TO STRIKE 
RESPONDENT'S OPPOSITION TO MOTION TO EXTEND 
PRISON COPY-WORK LIMIT 

3 
	

07/13/2005 

4 
	

07/13/2005 

5 
	

12/16/2013 

4 
	

03/16/2006 

6 
	

02/11/2014 

632 - 690 

691 - 699 

1040 - 1066 

755 - 759 

1199 - 1202 

5 
	

01/17/2014 	PETITIONER'S STATEMENT OF CAUSE FOR DELAY 
	

1146 - 1149 

1 
	

04/25/2001 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 
	

180 - 185 
CONFIDENTIAL 

3 
	

02/20/2003 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 
	

575 - 581 
CONFIDENTIAL 

1 
	

03/15/2001 	PROPOSED JURY INSTRUCTIONS NOT USED AT TRIAL 	166 - 168 

1 
	

11/15/2000 	REMITTITUR 
	

30 - 30 

6 
	

02/04/2014 	RENEWED MOTION TO EXTEND PRISON COPY-WORK 
	

1183- 1188 
LIMIT 

1 
	

06/08/2001 
	

REQUEST FOR ROUGH DRAFT TRANSCRIPT 
	

202 - 204 

1 
	

03/26/2001 
	

SECOND AMENDED INFORMATION 
	

177 - 179 

4 
	

07/27/2006 
	

SECOND AMENDED JUDGMENT OF CONVICTION 
	

770 -771 

4 

06/28/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
EXTENSION OF TIME 

06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
LEAVE TO FILE DEFENDANT'S RESPONSE TO STATE'S 
OPPOSITION TO DEFENDANT'S PRO PER MOTION TO 
CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 

5 

4 

946 - 951 

913 - 917 

918 - 920 
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06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	921 - 922 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION TO CORRECT 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE (CONTINUATION) 

10/02/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR NEW 528 - 532 
TRIAL 

10/24/2005 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
PRISONER TRANSPORTATION 

10/24/2005 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
PRISONER TRANSPORTATION 

06/29/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RECONSIDERATION 

02/20/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RECONSIDERATION 

714- 717 

718 - 721 

952 - 957 

1225 - 1233 

04/24/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	1323 - 1335 
RECONSIDERATION AND COUNTERMOTION FOR 
DETERMINATION OF VEXATIOUS LITIGATION AND 
REQUEST FOR ORDER TO SHOW CAUSE WHY THE COURT 
SHOULD NOT ISSUE A PRE-FILING INJUNCTION ORDER 

03/23/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
	

760 - 763 
REHEARING 

02/19/2010 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	830 - 836 
CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

08/22/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO STAY 798 - 803 
PROCEEDINGS AND MOTION FOR APPOINTMENT OF 
COUNSEL 

03/12/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

1252 - 1259 
VACATE HABITUAL OFFENDER ADJUDICATION AND 
SENTENCE 
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5 

10/02/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
VACATE SENTENCE AS AN HABITUAL CRIMINAL 

07/22/2011 	STATE'S OPPOSITION TO DEFENDANT'S NOTICE OF 
MOTION/MOTION FOR LEAVE TO FILE MOTION FOR 
RECONSIDERATION 

533 - 538 

985 - 990 

4 
	

09/20/2005 	STATE'S OPPOSITION TO DEFENDANT'S PETITION FOR 	701 - 708 
WRIT OF HABEAS CORPUS (POST-CONVICTION) 

4 
	

05/06/2011 	STATE'S OPPOSITION TO DEFENDANT'S PRO PER MOTION 881 - 885 
TO CORRECT ILLEGAL SENTENCE OR IN THE 
ALTERNATIVE MOTION FOR MODIFICATION OF 
SENTENCE 

6 
	

01/31/2014 	STATE'S RESPONSE AND MOTION TO DISMISS 
	

1162- 1178 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
AND "FIRST AMENDED" PETITION FOR WRIT OF HABEAS 
CORPUS 

3 
	

12/03/2002 	STATE'S RESPONSE TO DEFENDANT'S MOTION FOR NEW 556 - 561 
TRIAL 

5 

6 

01/02/2014 	STATE'S RESPONSE TO DEFENDANT'S MOTION TO 
CORRECT ILLEGAL SENTENCE AND MOTION TO EXTEND 
PRISON COPY WORK LIMIT. 

02/21/2014 	STATE'S RESPONSE TO NEW CLAIMS RAISED IN 
DEFENDANT'S REPLY TO THE STATE'S RESPONSE TO 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) 

1068 - 1075 

1234 - 1240 

4 
	

12/08/2005 	STATE'S SUPPLEMENTAL RESPONSE TO DEFENDANT'S 	722 - 729 
PETITION FOR WRIT OF HABEAS CORPUS (POST- 
CONVICTION) 

4 
	

05/19/2011 	SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT 886 - 891 
OF MOTION TO CORRECT AN ILLEGAL SENTENCE OR, IN 
THE ALTERNATIVE, MOTION FOR MODIFICATION OF 
SENTENCE 

3 	02/11/2003 	TRANSCRIPT OF HEARING HELD ON APRIL 26, 2000 	571 - 574 
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02/27/2004 	TRANSCRIPT OF HEARING HELD ON APRIL 30, 2003 	610 - 617 

1 
	

01/09/2001 	TRANSCRIPT OF HEARING HELD ON DECEMBER 4, 2000 	75 -97 

2 
	

11/01/2001 	TRANSCRIPT OF HEARING HELD ON FEBRUARY 21, 2001 	458 - 460 

1 
	

06/21/2000 	TRANSCRIPT OF HEARING HELD ON JUNE 6, 2000 	 20 -22 

1 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 12, 2001 	205 -211 

1 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 13, 2001 	212 - 230 
(CONTINUED) 

2 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 13, 2001 	231 - 314 
(CONTINUATION) 

2 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 14, 2001 	315 - 440 

2 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MAY 9, 2001 	 441 - 456 

1 
	

03/15/2001 	VERDICT 	 169 - 169 

1 
	

02/22/2001 	WITNESS LIST 	 126 - 127 
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i 	A 	I seen a lot of policemen and I seen Mr. Day standing over by 

2 the officers' car. 

3 	Q 	You saw the defendant there? 

4 	A 	Right. 

5 	Q 	Had the defendant changed his appearance at all? 

6 	A 	His shirt was off. 

7 	Q 	Had you - prior to April 22nd of 2000, had you seen the 

8 defendant before? 

9 	A 	Yes. 

10 	0 	How many times? 

11 	A 	Quite a few times, maybe ten times or so. Not often, but he 

12 had been there a few times to rent a room. 

13 	Q 	And the context of your meeting him was business only? 

14 	A 	That's correct. 

15 	0 	He stayed at the Parkway Inn occasionally? 

16 	A 	Occasionally, yes. 

17 	MR. FATTIG: Court's indulgence. 

18 BY MR. FATTIG: 

19 	Q 	Were you present when the police gave some money back to 

20 the Parkway Inn? 

21 	A 	Yes, I was. 

22 	0 	So, you know how much money they gave the Parkway Inn 

23 back? 

24 	A 	I think they gave almost all of it back but around twelve 

25 
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I bucks, or twelve dollars, and that — 

2 	MR. FATTIG: Nothing further. 

3 	 CROSS EXAMINATION 

4 BY MS. DICKSON: 

5 	a 
	

Ms. Walker, you no longer work at the Parkway Inn, is that 

6 correct? 

	

7 
	

A 	That's correct, 

	

8 
	

CI 	How long has it been since you worked there? 

	

9 
	

A 	I left there around June of last year — yeah. 

	

10 
	

Q 	And how long had you worked there? 

11 
	

A 	A little over a year, 

	

12 
	

Q 	During that time you were the desk clerk? 

	

13 
	

A 	Yes. 

	

14 
	

CI 	So, for a little over a year, you were the desk clerk at the 

15 Parkway Inn, is that correct? 

	

16 
	

A 	That's correct. 

	

17 
	

G 	Now, you said that you saw Mr. Day in that Inn before? 

	

18 
	

A 	Yes. 

	

19 
	

0 	How many times? 

	

20 
	

A 	I'm not sure exactly how many times. I seen him a few 

21 times, he'd come in and rent a room. 

	

22 
	

Q 	And when someone comes to the Parkway Inn to rent a room, 

23 they have to present I.D., don't they? 

	

24 	A 	Most of the time, yes. 

25 
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1 	Q 	Isn't that required legally to have I.D. to rent a room? 

2 
	

A 	Yes. 

3 	0 	Have you ever looked through the books since this time to see 

4 if you've seen Mr. Day's name in any of those books? 

5 	A 	No, ma'am. 

6 	Q 	Has anybody asked you to do that? 

7 	A 	No, ma'am. 

8 	Q 	Can you give me a time frame during which you saw Mr. Day 

9 at the Inn? 

10 	A 	No, I really can't. Usually in the evening he'd come in and 

11 sometimes he would call. 

12 	CI 
	

I'm sorry, I wasn't clear. What I meant was, you said you 

13 saw him maybe ten times, is this over a period of a month, six months, a 

14 year, two years? How long a period? 

15 
	

A 	In the time that I had been working there. 

16 
	

O 	So, you'd been seeing him for about a year or over a year? 

17 
	

A 	Right. 

18 
	

O 	Had you ever had any conversation with him? 

19 
	

A 	Some. 

20 
	

O 	What kind of conversation? 

21 
	

A 	Just regular conversation about - mostly about a room. 

22 
	

Q 	Nothing other than business kinds of talk, no chit-chat about 

23 family or friends or where he's going or what you're doing, nothing like that? 

24 
	

A 	No. 

25 
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1 	Q 	Now, this — let's go back to April of last year, about one 

2 o'clock in the afternoon is when this had happened, is that correct? 

3 	A 	That's correct. 

	

4 	0 	And you said that you hadn't seen anyone come into the 

5 office. Was your back towards the door when you were on the phone? 

	

6 
	

A 	Yes, it was. 

	

7 
	

Q 	So, the next thing you know there's somebody standing next 

8 to you, is that right? 

	

9 
	

A 	Yes. 

	

10 
	

O 	Behind you, right next to you — where exactly? 

11 
	

A 	In front of me, over to the side of me. 

	

12 
	

Q 	So, sort of front and side? 

	

13 
	

A 	Right. 

	

14 
	

Q 	And were you still on the phone? 

	

15 
	

A 	I just put the phone down. 

	

16 
	

Q 	So, you put the phone down, did you kind of turn at that 

17 point? 

	

18 
	

A 	Right. 

	

19 
	

Q 	And that's when you noticed him? 

	

20 
	

A 	Yes. 

	

21 
	

O 	How big is this office area? 

	

22 
	

A 	Behind it, the desk, or what? 

	

23 
	

Q 	The whole office where things take place, registration. 

	

24 
	

A 	Maybe to the front desk there to about the middle of your 

25 
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1 desk to right over about here where I'm at. 

2 	0 	Over to the wall? 

3 	A 	No, to - in front of this right here. 

4 	0 	Where the jury - where the jurors are? 

5 	A 	Yeah. 

6 	Q 	So, from about the front of the jury box to about here? 

7 	A 	In the front of your desk, ma'am. 

8 	0 	The front of my desk? 

9 	A 	Yes. 

10 
	

Then up to that wall? 

11 
	

A 	About right here where I'm sitting, maybe a little smaller, I'm 

12 not sure. 

13 
	

And it's been awhile since you've been there? 

14 	A 	Yeah. 

15 
	

You didn't go back after you left there in June, just to refresh 

16 your memory or anything about it? 

17 
	

A 	No, but I've been back there. I've had - 

18 
	

la 	Still friends there? 

19 
	

A 	Yeah. 

20 
	

And there's a counter. Does this run the entire length of the 

21 room or just part of the room? 

22 
	

A 	Well, there's a wall, a small wall about so big, and then 

23 there's a gate, and then the desk runs all the way over to the wall. It's wall 

24 to wall, though. 

25 
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1 	0 	Okay, that was my question, wall to wall. Is this gate locked 

2 at all? 

	

3 	A 	It's supposed to be locked, but the maids were corning in and 

4 out for rooms and information from me, so I wasn't — I just didn't lock it, I 

5 didn't have it locked. 

	

6 	Q 	How does it lock? 

	

7 
	

A 	There's two latches, one on the top and one on the bottom, 

8 and we latched the bottom and the top one. 

	

9 	0 	Do you need a key to unlatch it? 

	

10 	A 	No, it's just a little latch that just comes down and then pulls 

11 over. 

	

12 	0 	So, if someone wanted to get behind this gate even if it was 

13 latched, they could just reach over and unlatch it? 

	

14 	A 	Only if they unlatch the bottom one, too. If it's locked, it's 

15 usually both latches are locked. 

	

16 	Q 	But, in any case, it wasn't locked on this date is what you're 

17 saying? 

	

18 	A 	It wasn't locked, no. 

	

19 	0 	And you hadn't heard anybody come in, is that right? 

	

20 	A 	No, I didn't. 

	

21 	0 	And I assume there was nobody else in the office at this 

22 time? 

	

23 	A 	No. 

	

24 	0 	Now, when you put down the phone, sort of turned and saw 

25 
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1 the person standing next to you, did you see any weapon at that point? 

2 
	

A 	I saw a knife in his hand. 

3 
	

Q 	You saw it at that point? 

4 
	

A 	Yes. 

5 
	

0 	Okay. Now, I had understood you to say you first saw it 

6 when he was in the drawers, but you saw it before that? 

7 	A 	No, he had it in his hand when he was - 

8 	0 	Which hand? 

9 	A 	He had it in his right hand, I think. I'm not - 

10 	Q 	You're not sure? 

11 	A 	No. 

12 
	

Q 	And all you could see was a two and a half, three inch blade, 

13 is that what you said? 

14 
	

A 	That's correct. 

15 
	

Q 	You couldn't see any more of the knife? 

16 
	

A 	No. 

17 
	

Q 	Was he doing anything in particular with the knife? 

18 
	

A 	No, he just held it in his hand. 

19 
	

Q 	Where was his hand - up, down? 

20 
	

A 	It was at his side or kind of to his side, or on mid-waist. 

21 Around - about his waist, at first. 

22 
	

Q 	So, like with his arm bent, like I'm standing, something like 

23 this? 

24 
	

A 	Yeah, he just had it, just kind of a little down - 

25 
I - 24 

237 



1 
	

Q 	Down further? 

2 
	

A 	Yeah. 

3 
	

Q 	Okay. So, maybe it's sort of calf high? 

4 
	

A 	Yeah. 

5 
	

O 	How long was this person in the office? 

6 
	

A 	Not very long, just long enough to grab all the money and 

7 leave. 

8 	0 	Which probably took less than a minute? 

9 	A 	Weil, it might have been a little longer than that because he 

10 stood over on the other side of the desk and stuffed it in his pockets, and I 

11 ran out and I don't know. 

12 	Q 	Okay, that's correct, you said you didn't actually see him 

13 leave? 

14 	A 	No. 

15 	0 	How long were you in the office with him? 

16 	A 	Long enough to latch that door and run out the back door 

17 after he had taken the money — not very long. 

18 	Q 	Now, do I understand, you didn't open the drawers, he 

19 opened -them himself? 

20 	A 	Yes. 

21 
	

O 	Did you, like, indicate where they were or something, or was 

22 it obvious that these were the money drawers? 

23 
	

A 	I think it was obvious to most everybody that came in there 

24 which — where the money drawers were. 

25 
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I 	Q 	You said when you start your shift you have some money in 

2 one drawer to make change from? 

3 	A 	Um-hum. 

	

4 	0 	And that's a fixed amount, is that correct? 

5 	A 	Right. 

	

6 
	

O 	Of five hundred dollars? 

	

7 
	

A 	Yes. 

	

8 
	

O 	Is that every day it was five hundred dollars? 

	

9 
	

A 	At all times it's five hundred. 

10 O Now, if somebody comes in and you don't have enough 

11 change in your other drawer, then you would make change out of that 

12 drawer? 

	

13 	A 	Yes. 

	

14 	CI 	But you would always keep five hundred dollars in there? 

	

15 	A 	Yes. 

	

16 	0 	So, if you needed change for a hundred dollar bill, you would 

17 put the hundred dollar bill in the five hundred dollar drawer, correct, and take 

18 out five twenties or something? 

	

19 	A 	Yes, if I don't have it in the first drawer, yes, I would. 

	

20 	la 	Now, did you - you told us that there was some money in the 

21 second drawer before you started your shift, is that correct? 

	

22 	A 	Yes. 

	

23 	Q 	And how much was that? 

	

24 	A 	It was two hundred when I started; a little Over. 

25 
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1 
	

Q 	So, you actually started the day with seven hundred dollars? 

	

2 
	

A 	Right. 

	

3 
	

Q 	And you had at least that when you were robbed at about one 

4 o'clock? 

	

5 
	

A 	Well, I had that and plus what I had taken in. 

	

6 
	

Q 	Now, that was my next question. Do you know how much 

7 you took in? 

	

8 	A 	A little over three hundred or a little less than three hundred. 

	

9 	Q 	Do you know exactly how much you took in? 

	

10 	A 	No. 

	

11 	Q 	Have you ever looked at the records to see how much you 

12 took in? 

	

13 	A 	At the time that we were robbed, I looked in the computer 

14 and I got an estimated figure out, but I don't remember what it was exactly. 

	

15 	Q 	And did you tell the police what that estimated figure was? 

	

16 	A 	Yes. 

	

17 	Q 	Does the figure $1,051 ring a bell? 

	

18 	A 	It's close, yes. 

	

19 	Q 	When you say it's close, it's like - you're not sure? 

	

20 	A 	I'm really not sure. I don't remember how much exactly. 

	

21 	Q 	Do you know whether anyone else did an exact count of how 

22 much was missing? 

23 
	

A 	I think my - the manager and I did it together. 

24 
	

O 	Okay, when was that, afterwards? 

25 
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1 	A 	Yes. 

2 	0 	Obviously it was afterwards, after the police had gone or 

3 while they were still there? 

4 	A 	No, I think they were gone. I'm not really sure, I don't 

5 remember if it was — 

6 	Cl 	But you don't remember what that exact count was either, is 

7 that correct? 

8 	A 	I just know that it was over a thousand dollars. I don't know 

9 the exact count, no. 

10 
	

G 	Now, this is all computerized at the Parkway, is that correct? 

11 
	

A 	Yes. 

12 
	

G 	So, when someone comes in you enter it in the computer to 

13 show that you've received however much a room costs, is that correct? 

14 	A 	Yes. 

15 
	

O 	Is there anything that indicates what kind of denominations of 

16 bills you take in? 

17 	A 	No. 

18 
	

Q 	So that your machine wouldn't show like, somebody gave you 

19 a fifty dollar bill and you had to make change? 

20 
	

A 	No. 

21 
	

Q 	Now, you said that you basically told him the drawers are 

22 unlocked and he can go ahead and help himself, correct? 

23 
	

A 	Correct. 

24 
	

Q 	And you said he was taking money with both hands, is that 

25 
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1 correct? 

	

2 	A 	Yes. 

	

3 	0 	Was the knife still in his hand at that time? 

	

4 	A 	Yes. 

	

5 	Q 	So, he was taking money with both hands and stuffing it in 

6 his pockets at that point, or not? 

	

7 	A 	No. 

	

8 	0 	Just taking it in his hands and then he's out the gate, is that 

9 right? 

	

10 
	

A 	Right, yes. 

	

11 
	

O 	With the money still in his hands? 

	

12 
	

A 	Yes. 

	

13 
	

Q 	Now, when he's leaving he has his back to you, though, is 

14 that right? 

	

15 
	

A 	Yes. 

	

16 
	

Q 	And then you - what did you see him do? 

	

17 
	

A 	The only thing I seen him do is stuffing the money in his 

18 pockets. 

	

19 
	

O 	Okay, again, did he have his back to you while he's doing 

20 that? 

	

21 
	

A 	No, he's just standing there, he's sideways to me. 

	

22 
	

O 	Sort of sideways? 

	

23 
	

A 	Yes. 

	

24 
	

O 	And you saw him putting this into both pockets? 
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1 	A 	I don't recall him putting it in both pockets. I just remember 

2 him stuffing it in one pocket, or I don't remember. I ran out the back door. 

3 I wasn't concerned about that. 

4 
	

Q 	And while he was stuffing it in either one or two pockets, did 

5 you still see the knife? 

	

6 
	

A 	No. 

	

7 
	

Q 	Do you know what happened to it? 

	

8 
	

A 	No. 

	

9 
	

Q 	Now, you went back to the manager's - is it an office or is it 

10 his room there, or what is this where the manager is? 

	

11 
	

A 	Where he lives? 

	

12 
	

O 	Is that - he lives at the Parkway Inn? 

	

13 
	

A 	Right. 

	

14 
	

Q 	So, this is his residence, basically, that you're going to, is that 

15 right? 

	

16 
	

A 	Right. 

	

17 
	

Q 	Does he have an office there as well, or does he use the 

18 office that you were using when he uses an office? 

	

19 
	

A 	There's an office in the back of where I was. 

	

20 
	

O 	And is that where he was? 

	

21 
	

A 	No, he was in his apartment. 

	

22 
	

O 	So, you went back to his apartment, which I think you told 

23 Mr. Fattig is a separate building, is that right? 

	

24 
	

A 	Yeah, it's right out the door, the back door. 

25 
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1 	Q 	Now, the Parkway Inn itself has how many rooms? 

	

2 	A 	One hundred and thirty-two, I think, or thirty-one. 

	

3 	Q 	And I don't know the exact configuration, but there's rooms 

4 on the north side and rooms on the south side, and then the office is in the 

5 middle of them, is that correct? 

	

6 	A 	Correct. 

	

7 	0 	And you actually drive through like an archway of some sort 

8 in between the buildings, correct? 

	

9 	A 	Correct. 

	

10 
	

Q 	And that's where you were going — you had been in the office 

11 and that's where you went, further into that sort of arched area to your 

12 manager's apartment? 

	

13 
	

A 	No. 

	

14 
	

Q 	Where is the manager's apartment? 

	

15 
	

A 	The manager's office is behind the arch, behind the office. 

	

16 
	

Q 	In between the two? 

	

17 
	

A 	It's on the south side, yes, 

	

18 	Q 	And you went back there, told him we've been robbed, to 

19 call 9-1-1? 

	

20 	A 	Yes. 

	

21 
	

Q 	Did you immediately leave then or did you wait while he made 

22 the phone call? 

	

23 
	

A 	No, I left. 

	

24 
	

Q 	Did you give him any kind of description to give the police? 

25 
I -31 

244 



1 	A 	No. 

2 	 Q 	Did you get on the 9-1-1 call at all? 

3 	A 	No. 

4 	0 	So, you didn't give 9-1-1 any description and you didn't give 

5 your manager any description to give them, is that right? 

6 	A 	That's correct. 

7 	 Q 	You don't know how 9 - 1 - 1 would have gotten the description 

8 do you? 

9 	 A 	No - oh, no, I don't know personally, no. 

10 	Q 	What was the - well, did you give any description before the 

11 police actually arrived? 

12 	A 	Well, actually there waa a worker there that had came in, he 

13 saw me running around and I told him what happened and what the guy 

14 looked like, and he ran after him. So - 

15 	Q 	And who was that man? 

16 	A 	His name was Julio, and that's a possibility that, from what I 

17 understand, he was the one that called, too. 

18 
	

0 	So, was that before or after you talked to your manager? 

IR 
	

A 	It was after - I'm not sure. 

20 
	

Q 	Okay. So, you talked to your manager and you talked to 

21 Julio, you're not quite sure the order, is that correct? 

22 
	

A 	I talked to Julio first, but - no, I don't remember the order. 

23 
	

Q 	And then you went back out to the front of the building, is 

24 that right? 
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1 
	

A 	Right. 

	

2 
	

Q 	To see if you could see where the person had gone? 

	

3 
	

A 	Yes. 

	

4 	0 	And when you go out the front, you're heading east, is that 

5 correct, to go through the archway towards I-1 5? 

	

6 
	

A 	Excuse me, would you repeat that? 

	

7 
	

O 	Let me start again. When you go through this archway that's 

8 in the front of the Parkway Inn - 

	

9 
	

A 	Right. 

	

10 
	

O 	- if you're going through that, you're facing towards the east, 

11 is that correct? 

	

12 
	

A 	If you drive through that, you're going to the south, so you 

13 would be headed south, I think. 

	

14 
	

Q 	Doesn't the archway face on I-1 5? 

	

15 
	

A 	Yeah, it does. 

	

16 
	

Q 	And then I-1 5 runs to the east of the Parkway Inn, is that 

17 correct? 

	

18 
	

A 	Right. 

	

19 
	

Q 	So then, you went out through the archway, and did you 

20 actually go to the north or did you just look to the north at that point? 

	

21 	A 	I only looked at that point. When I left the manager's 

22 apartment, I only looked around the corner. 

	

23 	Q 	And when you say the corner, are you talking still in the front 

24 of the building or are you actually going around to the side? 
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A 	Behind the - no, behind the office. And I went around to the 

side of the office and looked around the side of the office to see if I could 

see Mr. Day and where he was going. I just seen him going between the 

laundry room and the building on the north side. 

Q Okay, now where's the laundry room? 

A 	It's right in front of the office. It's the other side of the 

archway. 

G And what direction was he heading in at that time? 

A 	He was heading north. He was going around the building, 

so he would be heading towards 1-15 and then he went straight over to Ali 

Baba and over towards the industrial buildings over there, across the street 

from All Baba. 

Q So, you saw him come out the front and go - Ali Baba is the 

little street right to the north of the Parkway Inn, is that right? 

A 	I didn't see him coming out of the front, I only seen him 

walking over between the buildings. 

Q Okay, I'm sorry, I misstated. You saw him crossing Ali Baba, 

which is the street directly to the north of the Parkway Inn, is that correct? 

A 	Yes. 

G And then you saw him going into an industrial area, did you 

say? 

A 	Yes. 

Q Into some buildings or just like lots, what are you talking 

about? 
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1 	 A 	Between buildings. 

	

2 	 Q 	Between buildings? 

3 	 A 	Um-hum. 

	

4 	Q 	You're familiar with this area, is that correct? 

	

5 	A 	Yes. 

	

6 	Q 	You drive there every day for a year or so, right? 

	

7 	A 	Um-hum. 

	

8 	Q 	And how did you drive when you drove there? 

	

9 	A 	I went down Ali Baba. 

	

10 	Q 	From where? 

	

11 	MR. FATTIG: Objection, relevance. 

	

12 	THE COURT: Overruled. Go ahead. 

	

13 	THE WITNESS: I come from Tropicana and then I went down Valley 

14 View, I think, and then up Ali Baba to work. 

15 BY MS. DICKSON: 

	

16 	Q 	So, you wouldn't go down Industrial, you would, I guess, take 

17 the back way, Valley View to All Baba? 

	

18 	A 	Right. 

	

19 	CE 	Are you familiar with the fact — well, I'm pretty sure that 

20 there's an industrial area there, but are you familiar with the fact that there's 

21 a lot of chain link fences around most of those properties? 

	

22 	A 	No. 

	

23 	Q 	You're not familiar with that? 

	

24 	A 	No. 
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Have you ever walked from the Parkway inn to Tropicana? 

A 	No - well, yes, I have. 

o 	Okay, how many times? 

A 	Industrial Road. 

o I'm sorry? 

A 	On Industrial Road, I have. 

You would walk up Industrial to get to Tropicana? 

A 	I have. 

O You have. How many times have you done that? 

A 	Once. 

O Do you know how long it took you? 

A 	No. 

Where did you go when you went onto Tropicana? 

A 	To the Wild Wild West. 

O The person who robbed the Parkway Inn took no change, is 

that correct, only paper money? 

A 
	

Yes. 

Now, you said there was some money - I'm sorry, did you 

say there was some money on the floor? 

A 	There was. 

There was some money on the floor. Do you know how 

much? 

A 	Not exactly. Actually, it was picked up by one of the Workers 

that came in. 
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1 
	

Q 	Did you see that or they just told you that? 

	

2 
	

A 	No, I saw that. 

	

3 
	

Q 	Okay, you saw one of the workers pick it up? 

	

4 
	

A 	I saw it. It was there when he was putting the money in his 

5 pocket. He had dropped it. I seen that when I left. 

	

6 
	

Q 	And at some point did you see somebody picking it up? 

	

7 
	

A 	I seen — Julio walked in and picked it up. 

	

8 
	

O 	And you saw Julio pick the money off the floor? 

	

9 
	

A 	Yeah. 

	

10 
	

Q 	Do you know how much there was? 

	

11 
	

A 	No. 

	

12 
	

Q 	What did he do with that money? 

	

13 
	

A 	He just brought it back behind the desk and put it on the 

14 counter. Anyway, I guess he gave it to the boss. I don't know. 

	

15 
	

Q 	Now, when you and your boss did the accounting later on, 

16 were you counting that money as money that was stolen or as money that 

17 you still had there? 

	

18 
	

A 	We didn't count the change. All we did when we counted 

19 was the money that was in the computer and what was there. 

	

20 
	

Q 	And what was there includes the money that Julio had found 

21 on the floor and given back, is that correct? 

	

22 
	

A 	The only thing that he left was the change, ma'am, and what 

23 was on the floor. 

	

24 
	

O 	That's what I'm asking about, the money that's on the floor. 

25 
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A 	Right. 

O At some later time, you and your boss sat down and figured 

out that there was something over a thousand dollars, though you don't 

remember the exact amount. 

A 	Yeah. 

Q When you counted and figured out that there was over a 

thousand dollars missing, were you taking into account the fact that Julio 

found fifty dollars or a hundred dollars, or whatever he found on the floor? 

A 	I'm not sure. 

Q Okay. Do you ever wear glasses? 

A 	Excuse me? 

Q Do you ever wear glasses? 

A 	All the time. 

O Are you wearing contacts now? 

A 	No I have them right here. 

Q Are they for reading or for distance? 

A 	For reading. 

O Now, I want to take you back to April of 2000 and I want 

you, as best as you can, to tell me what the description was that you gave 

the police of the person that had robbed the Parkway Inn. 

A 	He had salt and pepper gray hair, with a mustache. He had 

blue Levi's on, a blue and white T-shirt on. 

O When you say Levi's ma'am, do you mean the actual brand 

name Levi's, or do you just mean jeans? 
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1 
	

A 	Jeans, I don't know what brand they were, I didn't see them. 

2 
	

Q 	Do you remember whether you gave the police any other 

3 description? 

	

4 
	

A 	Not that I recall. 

	

5 
	

Q 	Did you give any age description? 

	

6 
	

A 	Well, I might have. I'm not sure. 

	

7 
	

Q 	Did you give any height description? 

	

8 
	

A 	He was about my size, my age. 

	

9 
	

Q 	So, you told the police he was about your size and age - I 

10 mean, your height, height and age? 

11 
	

A 	Yes. 

	

12 
	

Q 	And how tall are you, ma'am? 

	

13 
	

A 	5'5." 

	

14 
	

Q 	And, I'm sorry, your age? 

	

15 
	

A 	52. 

	

16 
	

Q 	Was there anything else you gave them in terms of a 

17 description? 

	

18 
	

A 	No, not that I recall. 

	

19 
	

Q 	Did you observe - strike that - let me go back. When you 

20 got back from going around to the front or wherever - I'm sorry, I don't 

21 know where the directions are - going around and seeing this person go off 

22 in the industrial area, you said when you came back the police were there? 

	

23 
	

A 	Yes. 

	

24 
	

Q 	Were these uniformed patrolmen? 
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I 	A 	Yes. 

	

2 
	

Q 	They were in uniform. And they at that time asked you for a 

3 description, is that right? 

	

4 
	

A 	Yes. 

	

5 
	

O 	And you gave them a description? 

	

6 
	

A 	I did. 

	

7 
	

Q 	Do you know whether they were filling out forms as you were 

8 giving them this description? 

	

9 	A 	I don't recall them filling out forms. 

	

10 
	

Q 	Did they ask you specific questions about, you know, height, 

11 weight, age, or did they just ask you to describe the man? 

	

12 
	

A 	I don't recall. 

	

13 
	

Q 	Did they ask you if you knew the man? 

	

14 
	

A 	Yes, I think they did. They asked me if I'd seen him before. 

	

15 
	

O 	Did you tell them yes or no? 

	

16 
	

A 	Actually, I think I volunteered that information. 

	

17 
	

Q 	Did you tell them that, yes, you had seen him or no, that you 

18 had not? 

	

19 
	

A 	Yes. 

	

20 
	

O 	You told them, yes, you had seen him before? 

	

21 
	

A 	Yes. 

	

22 
	

O 	Did they ask you if he had any scars or marks or tattoos, or 

23 anything like that distinguishing Iiim? 

	

24 
	

A 	They probably did. 
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I 
	

Q 	And you told them, no, he did not? 

2 
	

A 	I didn't remember seeing any. 

3 
	

Q 	Okay. You don't remember seeing — as you sit here today, 

4 you don't remember seeing any scars, marks, tattoos, nothing of that 

5 nature, is that right? 

6 
	

A 	That's correct. Actually, I didn't pay attention. 

7 
	

U 	Well, you were looking at the guy's hand, right? 

8 
	

A 	His hand? 

9 
	

la 	The one with the knife in it. Looking at his hands as they're 

10 in the money drawer. 

11 
	

A 	Urn-hum. 

12 
	

U 	And as he's putting the money in his pockets, right? 

13 
	

A 	Right. 

14 
	

Q 	Now, shortly after that, after you talked to these police 

15 officers, did they stay on the scene or did they go somewhere then? 

16 
	

A 	They left. 

17 
	

O 	They left. And you said maybe 20 minutes or so later they 

18 took you somewhere? 

19 	 A 	Yes, there was a couple of them that was there with me, 

20 though. 

21 
	

CI 	That stayed the whole time? 

22 
	

A 	Well, I don't recall if they stayed the whole time. I know they 

23 came and had me fill out, start filling out a report. 

24 
	

CI 	Okay, asking you to write a statement? 

25 
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1 	A 	Right. 

	

2 	Q 	And that was before you were taken to identify anybody, is 

3 that correct? 

	

4 	A 	Yes. 

	

5 	Q 	You started it before and then you finished it after you'd 

6 actually done the identification, is that correct? 

	

7 	A 	Yes. 

	

8 	0 	Now, you were taken by some police officers. Do you 

9 remember who those police officers were? 

10 	A 	I don't remember his name. 

	

11 	0 	Do you remember whether he was in uniform or not? 

	

12 	A 	He was in uniform. 

	

13 	0 	So, a uniformed police officer took you over - where did he 

14 take you? 

	

15 	 A 	He took me over to the Harley Davidson shop next to 

16 McDonald's, in the parking lot. 

17 	0 	Okay, there's a motorcycle shop next to the McDonald's, is 

18 that right? 

19 
	

A 	That's correct. 

20 
	

0 	And they told you that they thought they had the person who 

21 had done the robbery, is that right? 

	

22 
	

A 	That's right. 

	

23 
	

0 	Now, you were in a police vehicle, was that right? 

24 
	

A 	Yes. 
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1 
	

Q 	Were you sitting in the front or the back seat? 

2 
	

A 	I was sitting in the front seat. 

3 
	

Q 	The front seat. And you never got out of the vehicle to do 

4 this identification, is that right? 

5 
	

A 	No. 

6 
	

O 	I'm sorry. No, you never got out, or no, I'm not right? 

7 
	

A 	No, I never got out. 

8 
	

Q 	You never got out. So, the police say, we think we have 

9 the person who did the robbery, come with us, they put you in the police 

10 car, they take you over to the motorcycle shop and you see Mr. Day in 
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handcuffs, is that right? 

A 	Right. 

O Standing in front of a police vehicle? 

A 	Right. 

Q With police all around? 

A 	Right. 

O He was over in the McDonald's parking lot, is that correct? 

A 	That's correct. 

O And how far away was he from you? 

A 	Maybe from here to the back wall. 

MS. DICKSON: Do we know what that is, Your Honor? 

THE COURT: It's approximately 40 feet. 

BY MS. DICKSON: 

Q Okay, so he was about 40 feet away? 
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I 
	

A 	Yeah, I'd say, probably. 

2 
	

THE COURT: From the back wall to — from this wall to the back wall 

3 is 39 feet and 3 inches. 

4 
	

MS. DICKSON: Close enough. 

5 BY MS. DICKSON: 

6 
	

Q 	So, you're sitting in the car, he's about 40 feet away over in 

7 the McDonald's lot in handcuffs with police around him and they say, we 

8 think this is the person that robbed you, is he the guy, and you said, yes, 

9 right? 

10 
	

A 	Right. 

11 
	

Q 	Now, Mr. Day was not wearing a shirt, is that correct? 

12 
	

A 	That's correct. 

13 
	

Q 	Now, you also saw Mr. Day at the preliminary hearing a few 

14 months ago, is that right, in the Justice Court here? 

15 
	

A 	That's correct. 

16 
	

Q 	Have you been shown his picture on any other occasions? 

17 
	

A 	Yes. 

18 
	

Q 	When? 

19 
	

A 	Actually, they brought a picture to me after it had happened, 

20 a little photo_ 

21 
	

Q 	Before you were brought over -to do the identification? 

22 
	

A 	No, it was later. 

23 
	

Q 	Later? 

24 
	

A 	After it was &ready over. 
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1 
	

O 	They brought a picture of Mr. Day to you? 

2 
	

A 	Are you talking about before I identified him? 

3 
	

Q 	Okay, let's start again, because I'm not clear. 

4 
	

A 	Okay, me either. 

5 
	

O 	At some point, the police brought you a picture of Mr. Day, 

6 correct? 

7 
	

A 	Yeah, right. 

8 
	

Q 	Do you know who that police officer was? 

9 
	

A 	Yeah, I do. 

10 
	

Q 	Who was it? 

11 
	

A 	I don't know his name. I just know what he looks like. 

12 
	

Q 	Okay, did you see him in the hail today? 

13 
	

A 	Yeah. 

14 
	

Q 	Is he in uniform or not? 

15 
	

A 	Yes. 

16 
	

Q 	He's in uniform today? 

17 
	

A 	Yes. 

18 
	

Q 	He showed you a photograph, and what was the purpose for 

19 him showing you this photograph? 

20 
	

A 	I asked for the photograph so that we could all, everybody 

21 that worked there, would see him in case he came back, even though he 

22 was in jail. 

23 
	

Q 	Okay, so you asked just so everybody else could see the 

24 person that you said had robbed the place, is that right? 
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I 	A 	Right. 

	

2 	la 	And when did he give that to you, in relation to when you did 

3 the identification? 

	

4 
	

A 	I'm not sure. 

	

5 
	

O 	Before or after, or you're not sure? 

	

6 
	

A 	It was later on. 

	

7 
	

O. 	It was afterwards, is that what you're saying? 

	

8 
	

A 	It was afterwards, yes. 

	

9 
	

O 	Do you know what happened to that picture? 

	

10 
	

A 	It was at the office. 

	

11 
	

Cl 	So, that's where you left it? 

	

12 
	

A 	Yeah. 

	

13 
	

O 	How much does a room cost at the Parkway inn, or did it cost 

14 back in April of 2000? 

	

15 
	

A 	I think it was twenty-nine something or thirty-three something. 

	

16 
	

O. 	So, less than fifty dollars, is that correct? 

	

I7 
	

A 	Right. 

	

18 
	

CI 	Do you have any recollection of the kinds of bills that you got 

19 in that day, whether you had 50's, 100's? 

	

20 
	

A 	I don't remember, ma'am. 

	

21 
	

MS. DICKSON: Court's indulgence, just for a moment. 

	

22 
	

I have no other questions, Your Honor. 

	

23 
	

THE COURT: Redirect? 

24 
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1 	 REDIRECT EXAMINATION 

2 BY MR. FATTIG: 

	

3 	0 	Do you know whether or not there was a surveillance camera 

4 inside that office that day? 

	

5 
	

A 	There was but it was not working. 

	

6 
	

When you saw the defendant with a knife at his side, what 

7 was going through your head? 

	

8 	MS. DICKSON: Objection, Your Honor, that's not relevant 

	

9 	THE COURT: Overruled. 

10 BY MR. FATTIG: 

11 	0 	What were you feeling? 

	

12 	A 	Scared. 

	

13 	Q 	The money that fell on the floor in the office, how much 

14 money was that? 

	

15 	A 	I think it was just a couple of dollars, but I'm not really sure. 

16 I don't know. It wasn't very much. 

	

17 	0 	It wasn't very much? 

	

18 	A 	No. 

	

19 	0 	When the police took you to the McDonald's, what exactly 

20 did they say about the person they had? 

21 	A 	They said they thought they might have the person that might 

22 have robbed me, but they weren't sure, and asked me if I would come and 

23 identify him if I could, and I went and it was Mr. Day. 

	

24 	0 	How positive are you that the person that the police had at 
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I the McDonald's, the defendant, is the person that robbed you at knife point 

2 that day? 

3 	A 	Absolute. I'm absolutely sure it was Mr. Day. 

4 	MR. FATTIG: Nothing further, Your Honor. 

5 	 RECROSS EXAMINATION 

6 BY MS. DICKSON: 

7 

8 

9 

10 	MR. FATTIG: Objection, outside the scope. 

11 	THE COURT: Overruled. 

12 	THE WITNESS: After he was arrested. 

13 BY MS. DICKSON: 

14 	Q 	So, when you're talking about all these incidents that 

15 happened and you said Mr. Day did this and Mr. Day did that, you didn't 

16 know Mr. Day at that time, correct? 

17 
	

A 	I didn't know his name, no. 

18 
	

O 	And it's the police who gave you the name of the person they 

19 arrested as Mr. Day, is that right? 

20 	A 	Right. 

21 	Q 	Now, you said that you think there was only a couple of 

22 dollars on the floor, and you're not sure exactly how much, but would you 

23 say less than ten? 

24 	A 	I'm not sure. 

25 
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• 
1 	MS. DICKSON: I have no other questions. 

2 	MR. FATTIG: Nothing further. 

3 	THE COURT: All right. Thank you, you may step down. 

4 	MR. FATTIG: Douglas Huffmaster? 

5 	 Can we approach, Your Honor? 

THE COURT: You may. 

7 
	

(Whereupon a bench conference was held) 

8 
	

THE COURT: Please come all the way forward and remain standing. 

9 
	

DOUGLAS HUFFMASTER 

10 Having been called as a witness and being first duly sworn testified as 

11 follows: 

12 
	

0 	Sir, how are you employed? 

13 
	

A 	Sir, I'm employed with the Las Vegas Metropolitan Police 

14 Department as a patrol officer. 

15 
	

For how long? 

16 
	

A 	Almost three years, sir. 

17 
	

Back on April 22nd of 2000, were you on duty? 

18 
	

A 	Yes, sir. 

19 
	

And what part of town were you patrolling that day? 

20 
	

A 	I was patrolling Southwest Area Command, ocean area. 

21 
	

Is that near Tropicana and Industrial, does that encompass 

22 that area? 

23 
	

A 	Yes, sir. 

24 
	

Did you receive a call sometime near one o'clock regarding a 
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1 robbery in the area? 

	

2 
	

A 	Yes, sir. 

	

3 
	

What did you do after you received the call? 

	

4 
	

A 	I put myself en route and proceeded from where I was located 

5 to the actual location of the robbery. 

	

6 
	

O 	Was that — did you proceed to 5201 South Industrial? 

	

7 
	

A 	Yes, sir. 

	

8 
	

How long did it take you to get there? 

	

9 
	

A 	ND more than three to five minutes, sir. 

	

10 
	

When you arrived on the scene, what did you do? 

	

11 
	

A 	The first thing I did is I met the PR — person reporting — which 

12 was the clerk at the Parkway. 

	

13 	Q 	Is that the person that just left the courtroom before you? 

	

14 	A 	Yes, sir. 

	

15 	Q 	When you met her, what did you do? 

	

16 	A 	The first thing I asked her is what had happened and she 

17 stated what had happened, and after that I asked her for a description, just 

18 basically the same thing we always do. 

	

19 	Q 	Did you obtain a direction of travel? 

	

20 	A 	Yes, sir. 

	

21 
	

And do you remember what she told you? 

	

22 
	

A 	Yes, sir. The subject ran northbound. 

	

23 
	

The information that she gave you in terms of a description, 

24 what did you do with that? 
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I 	 A 	I immediately put it out over the radio. 

	

2 	Q 	Were you accurate in conveying that information? 

	

3 	A 	As accurate as she told me. I went by exactly what she had 

4 told me. 

	

5 	Q 	Did you also convey information on where the person was 

6 last seen going towards? 

	

7 	A 	Yes, sir. 

	

8 	MR. FATTIG: I have nothing further, Your Honor. 

	

9 	 CROSS EXAMINATION 

10 BY MS. DICKSON: 

	

11 	0 	Officer Huffmaster, do you remember what that description 

12 was? 

	

13 	A 	Ma'am, if I'm not mistaken it was late 40's, gray hair, blue 

14 shirt and jeans. 

	

15 	Q 	Anything else in this description? 

	

16 	A 	No, ma'am, not that I remember. 

	

17 	Q 	Officer, are you responsible at all for filling out, in this case, 

18 any of the paperwork with respect to description and all the little forms that 

19 the police have to fill out for every incident? 

	

20 	A 	Yes, ma'am. 

	

21 	Q 	What forms did you fill out? 

	

22 	A 	I filled out the Incident Report, along with Officer Mullins. 

	

23 	Q 	Would that be this one? 

	

24 	A 	Yes, ma'am. 
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1 

I 	 Q 	And did you do that when you first arrived at the scene? 

	

2 	A 	Not immediately, ma'am. The immediate concern was to, if 

3 we could apprehend the subject, apprehend the subject. 

	

4 	0 	So, you got this description and broadcast that arid then you 

5 did the paperwork? 

	

6 	A 	Yes, ma'am. 

	

7 	0 	So, it was within minutes of getting there, is that right? 

	

8 	A 	Yes, ma'am, it wasn't more than thirty minutes at the most. 

	

9 	Q 	Okay. And there are police forms that you fill out in every 

10 case, right? 

	

11 	 A 	Yes, ma'am. 

	

12 	Q 	Lots of paperwork. And some standardized forms that you ask 

13 a victim of a crime specific facts to get a better description, is that right? 

	

14 	A 	Yes, ma'am. 

	

15 	0 	Like you ask the build, whether they're left or right handed, 

16 what their hair length is, their hair style, on and on and on, lots of questions, 

17 right? 

	

18 	A 	Yes, ma'am. 

	

19 	Q 	And you asked Ms. Walker, the lady that just left the 

20 courtroom, those questions in this case, is that correct? 

	

21 	 A 	Yes, ma'am. 

	

22 	Q 	And did you ask her whether he had any scars, marks, 

23 tattoos, or injuries? 

	

24 	A 	Yes, ma'am, we did. 
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I 
	

Q 	And what did she say? 

2 
	

A 	If I'm not mistaken, at that time she didn't - 

3 
	

Q 	Do you need to see your report? 

4 
	

A 	That would be nice. 

5 	MS. DICKSON: Okay. May I approach, Your Honor? 

6 	THE COURT: You may. 

7 BY MS. DICKSON: 

8 	0 	Does that help refresh your recollection? 

9 	A 	Yes, ma'am. 

10 	Q 	And that's the report that you filled out at the scene while 

11 she's telling you these things, is that right? 

12 	A 	Yes, ma'am. 

13 	Q 	And what did she say about marks, scars, tattoos? 

14 	A 	According to this she said there was none, none observed. 

15 	0 	None observed? 

16 	A 	None observed. 

17 	0 	Now, there's also a question whether she's had any pre- 

18 incident contact, is that right? Meaning, does she know this person from 

19 before? 

20 
	

A 	Yes, ma'am. Actually, I don't know if it means pre-incident 

21 contact meaning that day or - 

22 
	

Q 	Or ever? 

23 
	

A 	Well, the same thing here it says pre-incident contact, 2, 3, 4. 

24 It's like gambling, making an arrest, opening or closing a business. I don't 
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1 know if it means forever or pre-incident that day. 

2 	Q 	I must be looking at the wrong thing. 

3 	A 	No, it says none, number one says none. 

4 	Q 	Oh, okay. 

5 	A 	That's what it has on there, but - 

6 	Q 	So, she was asked if there was any pre-incident contact and 

7 she said no. 

8 	A 	like, for example, sometimes people come in to case an area 

9 before they actually do rob it. 

10 	0 	Okay, I've heard of that. And she said no, that that hasn't 

11 happened in this case? 

12 	A 	Not that day, no. 

13 	la 	Or that she hadn't - did you get any other information from 

14 her at that time? 

15 
	

A 	Ma'am, just basically what's in the report there, 

16 
	

Q 	Okay. Did you get a dollar amount of how much was missing? 

17 
	

A 	Not at the initial contact, and at that time I don't remember 

is putting an actual dollar amount down. I think Officer Mullins did when they 

19 counted - I don't know if they counted out the drawer at that time or not. 

Q Were you involved in that at all? 

A 	No, ma'am. 

O Were you there when it happened? 

A 	I'm not sure, ma'am. 

MS. DICKSON: May I approach the witness again, Your Honor? 
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1 BY MS. DICKSON: 

	

2 	Q 	Officer, I'm going to show you your Incident Report again. 

	

3 	A 	Yes, ma'am. 

	

4 	Q 	Is that your writing? 

	

5 	A 	I believe it is Officer Mullins' writing, ma'am. 

	

6 	Q 	That's Officer Mullins that has the — various denominations 

7 and the amount? 

	

8 	A 	Yeah, various denominations, a thousand fifty-one. 

	

9 	Q 	So, you didn't write that, but would you have been there 

10 when she related that to Officer Mullins? 

	

11 	A 	Yes and no, ma'am. The reason why I say that is — 

	

12 	Q 	Explain that one. 

	

13 	A 	Okay, the reason why I say that is is because F don't know 

14 exactly who did the count out of the drawer, whether it was the manager 

15 or her. 

16 

17 

18 

19 information about the amount that was supposed to be taken? 

	

20 
	

A 	Other than what's on that report, ma'am. 

21 
	

But you didn't write what's on this one, with respect to that 

22 amount, correct? 

	

23 	A 	No, we did that together. 

	

24 	U 	So, when you look at this report, does it refresh your 

25 
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1 recollection of how much you were told was taken? 

2 	A 	Yes, ma'am. 

3 	Q 	Okay, and how much was taken? How much were you told 

4 was taken? 

5 	A 	According to that, it says one thousand fifty-one dollars, 

6 ma'am. 

7 	Q 	And you and Officer Mullins wouldn't have written that down 

S if that isn't what you were told, is that right? 

9 
	

A 	Yes, ma'am. 

10 
	

Q 	Did you have — strike that — let's go back. How long were you 

11 there at the Parkway Inn? 

12 
	

A 	I would say probably, usually when I take a report 60 minutes. 

13 
	

O 	Is that about what it would have been in this case? 

14 
	

A 	That would — that's a best guess. 

15 
	

O 	I assume you've done a whole lot of calls since this one 

16 almost a year ago, is that right? 

17 	A 	That's my job, handle calls. 

18 	CI 	We keep you busy in Las Vegas, I am sure. So, you've had 

19 probably hundreds of incidents you've responded to since this day, is that 

20 right? 

21 	A 	Yes, ma'am. 

22 	0 	And some of the clarity gets lost of some of the details of all 

23 of these incidents, is that correct? 

24 	A 	Yeah, none of us are perfect. 
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1 	Q 	That's why you need the police reports so you can look at 

2 them and rely on what you were told back then, is that right? 

	

3 	A 	Yes, ma'am. 

	

4 	Q 	So, normally you would be there about an hour and you don't 

5 know of anything to think you may have stayed some different amount of 

6 time in this case, anything unusual going on? 

	

7 	A 	Not really unusual, we — the only other thing was the actual 

8 apprehension of the suspect. 

	

9 	0 	Now, were you involved in that at all? 

	

10 	A 	I wasn't involved in the apprehension, ma'am. My job was to 

11 call it out and get other units to that location. 

	

12 	Q 	Which is what you did? 

	

13 	A 	Yes, 

	

14 	Q 	Did you — were you involved at all in taking Ms. Walker over 

15 to identify someone? 

	

16 	A 	Yes, ma'am. 

	

17 	Q 	And what was your role in that? 

	

18 	A 	My job was the officer to take her to the location of the 

19 suspect that was in custody at that time, to identify the person. 

	

20 	Q 	Did you do that alone or was there someone else? 

	

21 	A 	I did it by myself, ma'am. 

	

22 	Q 	So, she was in your police vehicle? 

	

23 	A 	Yes, ma'am. 

	

24 	Q 	And do you remember where you went when you took her 

25 
1-57 

270 



1 there? 

	

2 
	

A 	Yes, ma'am. 

	

3 
	

Q 	Where? 

	

4 
	

A 	We went to the - basically the parking lot of the Honda 

5 dealership, which is adjacent to the McDonald's. 

	

6 	Q 
	

And you parked your vehicle there? 

	

7 	A 
	

Yes, ma'am. 

	

8 	a 	And Mr. Day was in custody over at the McDonald's lot, is 

9 that correct? 

	

10 	A 
	

Yes, ma'am. 

	

U 	Q 
	

In handcuffs? 

	

12 	A 
	

Yes, ma'am. 

	

13 	a 	There was no one else around that was a suspect, is that 

14 correct? 

	

15 	A 
	

There was no one else in custody, ma'am. 

	

16 	0 
	

He was the only person she was asked to identify, is that 

17 correct? 

	

18 
	

A 	Yes, ma'am. 

	

19 
	

0 	And how far away was he from the police vehicle? 

	

20 
	

A 	From my vehicle, ma'am? 

	

21 
	

O 	Yes. 

	

22 
	

A 	Probably no more than 10 yards. 

	

23 
	

Q 	30 feet? That would be 10 yards, right? Okay. Did you see 

24 any money at that time when you were - 
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1 	 A 	Not when I was in the vehicle with the person that was 

2 identifying. 

	

3 	0 	Did you get out of the vehicle at some point? 

	

4 	A 	Not when we did the identification, ma'am. 

	

5 	Q 	You're making it sound like at some point you saw the 

6 money, Did you see the money at some point? 

	

7 	A 	Yes, ma'am. 

	

8 	Q 	When was that? 

	

9 	A 	When we saw the money was after the report was taken, she 

10 was taken back, of course, prior to that. After the report was taken, we 

. 1t cleared.the , Parkway and then went to the location where the subject was at. 

	

12 	Q 	And you had some further involvement in the case at that 

13 point? 

	

14 	A 	The only further involvement I had was to ask if anybody else 

15 needed any help? 

	

16 	0 	But, Ms. Walker was not with you at that time? 

	

17 	A 	No, ma'am. 

	

18 	Q 	y the way, was the manager with you when you did this 

19 identification? 

A 	No, ma'am. 

	

21 	Q 	Were you involved in turning the money that was taken from 

22 Mr. Day over to the manager? 

	

23 	A 	No, ma'am. 

	

24 	Q 	Were you involved in counting the money at any point? 
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I 	A 	No, ma'am. 

	

2 	0 	Do you remember what denominations of bills you saw? 

	

3 	A 	No, ma'am, I really don't. 

	

4 
	

MS. DICKSON: Okay. I have no other questions. 

	

5 
	

MR. FATTIG: Nothing further. 

	

6 
	

THE COURT: All right. Thank you, Officer, you may step down. 

	

7 
	

MR. FATTIG: Billy Ramirez? 

	

8 
	

BILLY RAMIREZ 

9 Having been called as a witness and being first duly sworn testified as 

10 follows: 

	

11 
	

DIRECT EXAMINATION 

12 BY MR. FATTIG: 

	

13 	Q 	Sir, how are you employed? What's your job? 

	

14 	A 	I'm the general manager. 

	

15 	Ct 	Are you the general manager of the Parkway Inn at 5201 

16 South Industrial? 

	

17 
	

A 	Yes, sir. 

	

18 
	

0 	On April 22nd of last year, did something unusual happen at 

19 the Parkway Inn? 

	

20 	A 	Yes, sir. 

	

21 	0 	What was the first thing that happened - how were you 

22 notified? 

	

23 	A 	I was notified by my desk clerk and I was in my room. She 

24 said to me that she was being robbed. 
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I 	Q 	Was that Karen Walker? 

	

2 	A 	Yeah, her name is Karen Walker. 

	

3 	0 	After she told you that, what did you do? 

	

4 	A 	I called 9-1-1. 

	

5 	Q 	Did the police come on the scene? 

	

6 	A 	Yes, sir. 

	

7 	0 	Did you find out whether any money was taken from the 

8 Parkway Inn? 

	

9 	A 	Yes, after that they checked her drawer and the cash we 

10 received that day, and they counted it. 

	

11 	0 	How did you go about chocking how much money was 

12 supposed to be in the cash drawer? 

	

13 	A 	Basing on our computer cash report. 

	

14 	Q 	And, you have a normal way of keeping track of the money 

15 that is supposed to be in the register? 

	

16 	A 	Yes, it's — 

	

17 	Q 	It's right there on the computer? 

	

18 	A 	Right in the computer. 

	

19 	Q 	And did you look that day, in terms of in the computer in the 

20 records you normally rely on, did you look and determine how much money 

21 was supposed to be in that register? 

	

22 	A 	Supposedly, we have originally five hundred dollars bank for 

23 change — 

	

24 	0 	That's the bank, okay. 
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I 	A 	— and the money including that five hundred is a little over a 

2 thousand. 

	

3 	Q 	Do you know — can you get any more accurate in terms of a 

4 little over a thousand? Do you remember how much? 

	

5 	A 	I do not recall, but I know it's a little over a thousand. 

	

6 	0 	Did the police bring you some money back? 

	

7 	A 	Yes, they did. 

	

8 	0 	Was that later that day? 

	

9 	A 	The same day after a couple of hours, maybe. 

	

10 	0 	How much money did they bring back? 

	

11 	A 	They bring back over a thousand. It's only missing by twelve 

12 dollars. 

	

13 	0 	So, the amount of money they gave you back was missing by 

14 twelve dollars — 

	

15 	A 	By twelve dollars. 

	

16 	0 	— in comparison to how much had been taken? 

	

17 	A 	I'm sorry? 

	

18 	0 	The amount of money that was taken from the drawer, minus 

19 the amount of money that the police gave you back, was that twelve dollars? 

	

20 	A 	Yes, twelve dollars. 

	

21 	0 	Twelve dollars less? 

	

22 	A 	Yes. Yes, sir. 

	

23 	Q 	Was there a surveillance camera in the Parkway Inn that day? 

	

24 	A 	During that time we do not. 
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1 	0 	You didn't have one? 

2 
	

A 	I don't recall, but we do not have during that time. 

3 
	

MR. FATTIG: Nothing further, Your Honor. 

4 
	

CROSS EXAMINATION 

5 BY MS. DICKSON: 

6 
	

Q 	Mr. Ramirez, how long have you been the manager there? 

7 
	

A 	I've been the manager since November of 1999; November 

8 12, to be exact. 

9 
	

Q 	So, in April of 2000 when this occurred, you had been the 

10 manager for five, six months, something like that? 

11 
	

A 	Five, six months. 

12 
	

Q 	Had you worked there before that or were you new to the 

13 Parkway Inn in November? 

14 
	

A 	I was very new here. 

15 
	

0 	New in Las Vegas? 

16 
	

A 	In Vegas. 

17 
	

0 	And you're still employed there, is that right? 

18 
	

A 	Correct. 

19 
	

O 	Now, Karen Walker came back and said something about, 

20 we're being robbed, and you called 9-1-1. Did she give you any kind of 

21 description about the person who had done the robbery? 

22 	A 	I didn't even ask because she was so very nervous — 

23 	Q 	Upset? 

24 	A 	— upset. 
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1 	Q 	Had you ever seen her that upset before? 

2 	A 	No, no. Scared, too. 

3 	0 	Upset and scared. So, at that point you figured that there 

4 wasn't even much point in trying to question or talk to her because she was 

5 just so upset? 

6 	A 	She's just upset, running around, nervous. 

7 	Q 	You called 9-1-1? 

8 	A 	Yes, I did. 

9 	Q 	And the police responded, is that correct? 

10 	A 	Responded. 

11 	Q 	They came out there. Did you go outside and see if you could 

12 see the person who had done the robbery at all? 

13 	A 	I never had chances to go out because Karen wasn't behind 

14 the desk during that time, and I don't want to leave the desk if there is 

15 nobody in the front desk. 

16 	Q 	Were you made aware of the fact that there was some money 

17 that was on the floor? 

18 	A 	I saw, but I don't know how much. 

19 	Q 	At some point in time was that money returned to you? 

20 	A 	Yes, they did return - by one of my employees. 

21 	 0 	One of your employees gave you back the money that was on 

22 the floor. Did you count it at that time? 

23 	A 	I never had chances to do that because - 

24 	Q 	Now, at some point in time you did a count, checked your 
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I computer to see how much money was missing, is that right? 

2 	A 	That's correct. 

3 	Q 	And you told the police how much you had determined was 

4 missing, is that correct? 

5 	A 	That's correct. 

6 	Q 	And as you sit here today, you don't remember what that 

7 amount was? 

8 	A 	I know it's a little over one thousand, but I don't exactly 

9 remember the exact figure. 

10 	Q 	Did you keep any records of this? 

11 	A 	Not at this point, I don't have with me. 

12 	0 	You don't have them with you or you don't have records 

13 at all? 

14 	A 	I don't have it with me. 

15 	0 	Did the police ask you to keep the records of how much was 

16 missing? 

17 	A 	He didn't say that. As long as the money is okay, this is how 

18 he says, thank you very much. 

19 	0 	So, if the police report reflects that you told them it was one 

20 thousand fifty-one dollars that was missing, does that sound like the correct 

21 amount? 

22 	A 	I don't exactly recall but I know it's a little over one thousand. 

23 	0 	When did you do the count? 

24 	A 	Right after the police gave me the money. 
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• o 
Q 	After they gave you the money back - gave you money? 

A 	Yeah, in front of them I counted. 

Q 	I'm sorry, I guess I wasn't clear. When did you do the count 

2 

3 

4 of the computer and the drawers? 

	

5 	A 	Right at the same - 

	

6 	0 	At the same time? 

	

7 	A 	- at the same time. 

	

8 	Cl 	So, after the police gave you one thousand eighteen dollars 

9 and fifty-five cents from Mr. Day, that's when you counted up how much 

10 was missing? 

	

11 	A 	No, I counted it earlier. I did not count it physically, but I 

12 looked in the computer. 

	

13 	Cl 	In the computer? 

	

14 	A 	How much is the cash we received that day and the amount 

15 of money we had in the bank. 

	

16 	Cl 	So, before you got the money from Mr. Day from the police, 

17 you had figured out how much was missing, is that right? And you told the 

18 police that? 

	

19 	A 	Yeah. 

	

20 	Cl 	And then at some point the police gave you money that they 

21 had gotten from Mr. Day, is that right? 

	

22 	A 	Yes. 

	

23 	Cl 	And you counted that money then? 

	

24 	A 	I counted in front of the police officers. 

25 
I - 66 

279 



Do you remember that it was one thousand eighteen dollars 

2 and fifty-five cents? 

3 
	

A 	I know it's a little over one thousand. 

4 
	

Do you remember what the denominations were of those 

5 bills? 

6 	A 	That I cannot - I don't even remember. 

7 	Q 	Do you remember whether there were any hundred dollar bills 

8 in there? 

9 	A 	I know there was a lot of singles and twenties and tens, but I 

10 don't recall how many - what are the denominations. 

11 	Q 	Let me go back, I meant to ask you this but I forgot. When 

12 you were figuring out how much money was missing, when you were 

13 looking at the computer and you figured out some amount which you told 

14 the police, you had also had money that your employee found on the floor 

15 and returned to you, is that right? 

16 	A 	That's correct. 

17 	Q 	Now, when you figured in how much money was missing 

18 from the drawer, based on what the computer said, were you counting back 

19 in that money that had been found on the floor? 

20 	A 	I did not count it, because like 1 told you before, we were 

21 being panicked. I just put it in the drawer and wanted to be aware because 

22 of the incident. 

23 	Q 	Do you know - I understand that you don't remember, but 

24 let's assume for the moment that what you told the police was that there 
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I was one thousand fifty-one dollars missing, based on your computer check, 

2 right? 

3 	A 	Right. 

4 	Q 	Did you look in the drawer to see if there was any money in 

5 the drawer at that time? 

6 	A 	Yes, if I remember, there are some change, like quarters, 

7 dimes, nickels, and pennies. 

8 	Q 	And how about the money that was picked up off the floor? 

9 	A 	It's a couple of dollars. I think. I'm not too sure about it. 

10 	Q 	When you figured out that you should have, hypothetically, 

11 one thousand fifty-one dollars in the drawer, did you then go in the drawer 

12 and say, well, here I've got a ten dollar role of quarters and here's a couple 

13 of ones, so that we're only missing one thousand forty dollars? 

14 	A 	A little over a thousand, yeah. 

15 	Q 	That wasn't my question. Did you count back the money that 

16 was in the drawer when you were doing that calculation? 

17 	A 	To begin with, I told you I don't remember. I just base on the 

18 computer the amount of cash and the bank, I know it's five hundred dollars. 

19 	Q 	And did you check in that drawer to see - is part of that five 

20 hundred dollars change or is that all bills? 

21 	A 	Bills and coins. 

22 	Q 	There's also coins in that five hundred dollar drawer? 

23 	A 	That's correct. 

24 	Q 	So, figuring that five hundred dollars was taken, there was 
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1 also change in that drawer, so there wasn't five hundred dollars taken, is 

2 that right? 

3 	A 	In the drawer? 

4 
	

Right. 

A 	I saw a lot of, a few coins there, but when the police returned 

6 the money, it's a little over a thousand. 

7 	0 	Let me try again. The poke want to know how much money 

8 is missing, correct? 

	

9 	A 	That's correct. 

	

10 
	

You look in your computer to figure out how much money you 

11 should have in your drawers, correct? 

	

12 	A 	Correct. 

	

13 
	

And you can tell that because you know you start off with 

14 five hundred dollars in one drawer, two hundred dollars in the other drawer - 

	

15 
	

A 	No, one hundred and four hundred. 

	

16 
	

I'm sorry? 

	

17 
	

A 	On the other drawer there is always four hundred, that is the 

18 change. And the other drawer there is always one hundred, that is the bank. 

19 A total of five hundred. 

	

20 
	

0 	Oh, it totals five hundred, it doesn't total seven hundred, the 

21 bank? 

	

22 
	

A 	In excess of that is the money that we receive from any 

23 clients, from any guests. 

	

24 
	

So, one drawer has four hundred dollars - 
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1 
	

A 	It's always four hundred. 

2 
	

Not five hundred? 

3 
	

A 	The other drawer with one hundred is in the change. We 

4 have two drawers. 

5 
	

I understand that. 

6 
	

A 	Okay. 

7 
	

How much is in the bank drawer? 

8 	A 	Four hundred and one hundred. 

9 
	

Okay, so there's four hundred in bills and one hundred in 

10 change, is that what you're saying? 

11 
	

A 	No, all of them are either way, either bills, either singles, 

12 either coins, either quarters. 

13 
	

O 	And that's in one drawer or two drawers? 

14 	A 	Two drawers. 

15 
	

So, there's four hundred in one drawer and one hundred in 

16 the other drawer is what you're saying? 

17 	A 	Correct. 

18 	Q 	And some of it's bills and some of it's change in both 

19 drawers? 

20 	A 	Correct. 

21 
	

So, anything over five hundred dollars that was in those 

22 drawers at the time of the robbery is what was taken in that day, is that 

23 correct? 

24 
	

A 	Correct. 
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1 	Q 	Now, when the police asked you to determine how much 

2 money was missing and you looked on your computer and you came up with 

3 an amount, correct, which you don't remember today, but you came up with 

4 some amount, right? 

	

5 	A 	Correct. It is the - hold on. It is not me, it is my desk clerk, 

6 who is Karen Walker. 

	

7 
	

Q 	So, you're not the one who did this? 

	

8 	A 	Karen Walker is the one in charge. I was the one who was 

9 talking to the police officer and the detectives, whoever was there. 

	

10 	Q 	Do I understand that you're not the one who did this 

11 counting, Karen is the one who did the counting? 

	

12 
	

A 	I count the money when they return it back, in front of Karen. 

	

13 
	

Q 	But not - I'm sorry, I didn't mean to cut you off. You didn't 

14 do the count to determine how much money was missing? 

	

15 
	

A 	When they return it to me. 

	

16 
	

Q 	I understand you counted the money that they gave you from 

17 Mr. Day. Did you - are you the person who determined how much money 

18 was missing? 

	

19 	A 	It says in the computer. 

	

20 	Q 	Are you the person who told the police what it said in the 

21 computer? 

	

22 	A 	It was Karen Walker who is - 

	

23 	0 	Karen was the one who did that? 

	

24 
	

THE COURT: Please let him finish his answer before you cut him off. 
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1 	MS. DICKSON: I'm sorry, Your Honor. 

2 	THE COURT: You're contributing to the confusion here. 

3 	THE WITNESS: I am very confused about your question. It's very 

4 simple. We have five hundred bank. In excess of that is the money we 

5 received from guests. Asking me about the denominations - I cannot even 

6 remember that because we were so confused, we were so panicked about, 

7 and plus we have a lot of guests in there and I'm afraid, I'm embarrassed for 

8 the guests because of the incident. 

9 BY MS. DICKSON: 

10 	CI 	That's not my question. Who told the police how much 

11 money was missing, you or Karen? 

12 	A 	Karen. 

13 	0 	So, Karen is the one who checked on the computer to see 

14 how much that was? 

15 	A 	She was the one on duty. 

16 	0 	Okay. 

17 	A 	I'm a manager. I don't participate in the money counting 

18 behind the desk, in the cash position behind the desk. 

19 	MS. DICKSON: I have no other questions. 

20 	MR. FATTIG: Just one, Your Honor. 

21 	 REDIRECT EXAMINATION 

22 BY MR. FATTIG: 

23 	Q 	Did you ever look in the computer to find out how much 

24 money was missing? 
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1 	A 	Yes, we did look. Like I said, it's a little over a thousand. I 

2 don't exactly remember the figure. After two hours the police gave it back 

3 to us, the money; he returned it to us, the money. 

	

4 	Q 	Did Karen look in the computer to see how much money was 

5 missing? 

	

6 
	

A 	Yes, she did. 

	

7 
	

Q 	Did you count the money that was returned to you by the 

8 police? 

	

9 
	

A 	Like I said before, a little over a thousand. 

	

10 
	

Q 	And there was a difference of twelve dollars? 

1/ 
	

A 	Twelve dollars. 

	

12 
	

MR. FATTIG: Nothing further. 

	

13 
	

RECROSS EXAMINATION 

14 BY MS. DICKSON: 

	

15 
	

Q 	Mr. Ramirez, how do you know it was twelve dollars if you 

16 don't know what there was to start with? 

	

17 
	

A 	Because Karen told me, give me all the info. It's in her report, 

18 in her computer report that the twelve dollars is missing after we count the 

19 money. 

	

20 
	

MS. DICKSON: Your Honor, I'd ask that that be stricken as hearsay. 

21 That's not what she testified. 

	

22 
	

THE COURT: Overruled. 

23 BY MS. DICKSON: 

	

24 
	

Q 	Did you at any point that day count how much money was 
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1 actually in the drawers after the robbery? 

2 
	

A 	I just counted it once in front of the police officer. 

3 
	

Q 	That's the money that was given to you by the police? 

4 
	

A 	Correct. 

5 
	

G 	No, that wasn't my question. Did you at any time after the 

6 robbery count how much money was in those drawers? 

7 	A 	I never counted after that. Like I told you, I was too very 

8 busy. I am not dealing with the robbery, I'm dealing with my guests. 

9 	MS. DICKSON: I have no other questions. 

10 	MR. FATTIG: Nothing further. 

11 	THE COURT: All right. Thank you, you may step down. 

12 	MR. FATTIG: Jorge Cruz? 

13 	THE COURT: All right. I just want to inquire of the jury. It's been 

14 almost an hour and a half since our last break. It's 4:25, would you like a 

15 short ten minute break, or are you ready to go through until five o'clock? 

16 Short break? All right. I try and break at least every hour and a half. All 

17 right, let's take a short ten minute break and then we'll come right back. 

18 	 We're going to take a short ten minute break. Before you go 

19 out, let me remind you once again you're not to discuss this case among 

20 yourselves or with anyone else, nor are you to read, watch, or listen to any 

21 commentary or reports on this case or anyone connected to it, nor are you 

22 to form or express any opinion about this case until it has' been submitted 

23 to you. 

24 	 (Whereupon a brief recess was taken at 4:25 p.m.) 
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(Whereupon the following proceedings were held 

in the presence of the jury) 

THE COURT: All right. The record can reflect we're back in the 

presence of the jury, all members of the jury panel are present, counsel for 

both sides are present, as is Mr. Day. You may call your next witness. 

Jorge Cruz? 

JORGE CRUZ 

ed as a witness and being first duly sworn testified as 

DIRECT EXAMINATION 

Q 	Sir, how are you employed? What's your job? 

A 	I'm a truck driver myself. 

Q Back on April 22nd of 2000, did you happen to be at the 

A 	Yes. 

O Did you have your truck with you that day? 

A 	Yeah. 

O Where was it at? 

A 	The parking lot of the McDonald's. 

O Is that the McDonald's — where on Tropicana, is it close to 

A 	It's on Tropicana, probably about 300 feet from 1-1 5; three, 

four hundred feet. 
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Q What kind of truck were you driving that day? 

A 	It's a twenty-footer, refer. 

O When you say refer, does that mean refrigerator? 

A 	Yes. 

Q Was the refrigerator unit running that day? 

A 	Yes. 

O Did you go into McDonald's at some point? 

A 	Yes, I went to order something to eat for me and my son. 

Ct 	You had your son with you? 

A 	Yes. 

Q Did you see anything unusual? 

A 	I look at my truck and I seen a person inside my truck. 

Q Did you know who that person was? 

A 	Yes. 

Q Had you ever seen him before? 

A 	No. 

Q Did he have permission to be in your truck? 

A 	No. 

Q What did you do? 

A 	Well, I came out running to get him out of my truck and when 

I opened the door of the McDonald's, the police was already outside waiting 

for him. 

Q Did you see the police get him out of your truck? 

A 	Yes. 
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1 	Q 	Was your truck running? 

2 
	

A 	The refer, it was running, not the truck. 

3 
	

Q 	The refrigerator unit on the truck? 

4 
	

A 	Yes. 

5 
	

O 	Does it sound like the engine is running when the refrigerator 

6 is running? 

7 
	

A 	Yes. 

8 
	

O 	It does? 

9 
	

A 	Yes. 

10 
	

Q 	Did you go back into the cab of your truck? 

11 
	

A 	After they pulled him out of my truck I did. 

12 
	

Q 	Did you notice anything different? 

13 
	

A 	Yeah, the wires in the bottom, they were pulled down. 

14 
	

Q 	The person that was inside your truck, do you recognize if 

15 anyone here in court today is that same person? 

16 	A 	Yes. 

17 
	

O 	Could you please point to that person and identify a piece of 

18 clothing they're wearing today? 

19 
	

A 	Well, it looked like him. 

20 
	

0 	And I see you looking, your eyes. What kind of clothing is he 

21 wearing? 

22 
	

A 	White shirt. 

23 
	

MR. FATTIG: May the record reflect the identification of the 

24 defendant? 
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I 	THE COURT: It may. 

2 	MR. FATTIG: Thank you. 

3 BY MR. FATTIG: 

	

4 
	

Q 	Had you ever seen that defendant before that day? 

	

5 	A 	No. 

	

6 
	

MR. FATTIG: Nothing further. 

	

7 
	

CROSS EXAMINATION 

8 BY MS. DICKSON: 

	

9 
	

Q 	Mr. Cruz, have you been shown any pictures of this 

10 gentleman? 

	

11 
	

A 	No. 

	

12 
	

Q 	And you said he looks like the person that was in your truck, 

13 is that right? 

	

14 
	

A 	Yes. 

	

15 
	

CI 	And this is almost a year ago, is that right? 

	

16 
	

A 	Yeah. 

	

17 
	

Cr 	So, you're not absolutely certain that it is him, he just looks 

18 similar? 

	

19 
	

A 	Well, it was dirty and filthy at that time. 

	

20 
	

Q 	What was dirty and filthy? 

	

21 
	

A 	Dirty. 

	

22 
	

Cr 	The person was? 

	

23 
	

A 	Yeah. 

	

24 
	

Cr 	Okay. Do you know what a lumper is? 
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I 	A 	Yes. 

	

2 	CI 	What's a lumper? 

	

3 	A 	Well, a person who unloads trucks. 

	

4 	0 	Do you ever use lumpers? 

	

5 	A 	Yeah. 

	

6 	0 	And do you know that there are lumpers who sort of hang out 

7 by the Wild Wild West there looking for work? 

	

8 
	

A 	Yeah. 

	

9 
	

O 	You've seen them there? 

	

10 
	

A 	Yeah. 

	

11 
	

O 	Have you ever hired any of them? 

	

12 
	

A 	No. 

	

13 
	

O 	You said your son was with you, does he help you? 

	

14 
	

A 	No, my son, he's two years old. 

	

15 
	

O 	Oh, okay. You haven't hired any of the lumpers that are out 

16 at the Wild Wild West? 

	

17 
	

A 	No. 

	

18 
	

O 	Do you - are you based here, sir, or were you just traveling 

19 through? 

	

20 
	

A 	Well, I live here in town. 

	

21 
	

MS. DICKSON: Thank you. I have no other questions. 

	

22 
	

MR. FATT[G: Nothing further. 

	

23 
	

THE COURT: All right. Thank you, you may step down. Yes, you're 

24 excused. 
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1 	MR. FATTIG: Daniel Flaherty? 

	

2 	 DANIEL FLAHERTY 

3 Having been called as a witness and being first duly sworn testified as 

4 follows: 

	

5 
	

DIRECT EXAMINATION 

6 BY MR. FATTIG: 

	

7 
	

Q 	Sir, how are you employed? 

	

8 
	

A 	I'm a sergeant with Las Vegas Metro Police. 

	

9 
	

Q 	And back on April 22nd of 2000, what was your assignment? 

	

10 
	

A 	I was working the problem-solving unit at Southwest Area 

11 Command 

	

12 
	

CI 	Were you, in fact, in charge of that unit? 

	

13 
	

A 	Yes. 

	

14 
	

Q 	And when you say Southwest Area Command, what does 

15 that encompass? 

	

16 
	

A 	That's south of Charleston, west of 1-15. 

	

17 
	

Q 	How long have you been with Metro? 

	

18 
	

A 	Fourteen years; going on fourteen years. 

	

19 
	

Q 	On April 22nd of 2000, did you hear a call regarding a 

20 robbery at a Parkway Inn? 

	

21 
	

A 	Yes. 

	

22 
	

Q 	And about what time of day did you hear that call? 

	

23 
	

A 	It was after noon, before one in the afternoon. 

	

24 
	

Q 	In that call, did you get a general area of where the crime 
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1 occurred? 

	

2 
	

A 	Yes. 

	

3 
	

Q 	Did you also get a description of the subject? 

	

4 
	

A 	Yes, sir. 

	

5 
	

Q 	And that came over the radio? 

	

6 
	

A 	Yes, channel 3, which is Southwest Area Command channel. 

	

7 
	

O 	Do you remember who was talking in the radio? 

	

8 
	

A 	Dispatch. 

	

9 
	

O 	Based on that, did you proceed to the area of Industrial and 

10 Tropicana? 

	

11 
	

A 	Yes, sir. 

	

12 
	

O 	When you got to the area, what did you do? 

	

13 
	

A 	Well, I was in a plain car. I was in a plain patrol vehicle. 

	

14 
	

Q 	Why were you in a plain patrol vehicle? 

	

15 
	

A 	Because my particular assignments — the problem-solving unit 

16 is a plain clothes unit of the substations. 

	

17 
	

O 	Were you in uniform? 

	

18 
	

A 	No, I was not. 

	

19 
	

O 	Describe what kind of clothing you were wearing. 

	

20 
	

A 	I had on blue jeans, a T-shirt underneath, a button-down shirt, 

21 and I had a Sam Brown undercover holster, my Metro badge, handcuffs, a 

22 collapsible baton, and I believe I was carrying capstun. 

	

23 	Q 	And those various items, were they on your belt or — 

	

24 	A 	On my belt. 
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1 	Q 	You were in your plain clothes. How did you approach the 

2 area, where were you coming — 

3 	A 	I exited — I was coming southbound on 1-15, exited the 

4 Tropicana exit and went westbound on Tropicana from 1-1 5. 

Q When you got on westbound Tropicana, what did you do? 

A 	Well, I was going to the last known location or direction of 

travel where the suspect was last seen, which was north, so I headed 

northbound 

Q Did you see anything that struck your attention? 

A 	Yes. 

Q Where were you at when you first saw it? 

A 	I was on Tropicana Boulevard, or Tropicana Avenue. 

Q What did you see that struck your attention? 

A 	I saw a subject fitting the description of the suspect north of 

Tropicana. 

Q That subject that you saw, is that person here in court today? 

A 	Yes, he is. 

Q Could you please point to him and identify a piece of clothing 

he's wearing today? 

A 	White male sitting at the defendant's table wearing the long- 

sleeved white button-down shirt. 

MR. FATTIG: May the record reflect the identification of the 

defendant? 

THE COURT: It may. 
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1 BY MR. FATTIG: 

2 
	

Q 	Where was the defendant when you first saw him? 

3 
	

A 	He was walking in between trucks in the location of the Wild 

4 Wild West Truck Stop. 

5 	Q 	And that's on the north side of Tropicana? 

6 
	

A 	Yes. 

7 
	

4 	What did you do after you saw him? 

8 
	

A 	Well, I went around a side street there and creeped into the 

9 parking lot, started driving in between trucks and then I saw the subject 

10 again. 

11 
	

CI 	Did the defendant seem to match the description you received 

12 over the radio well? 

13 
	

A 	Yes. 

14 	Q 	Were there any differences that you noted? 

15 	A 	He wasn't wearing a shirt. 

16 	Q 	When you pulled around - and 1 take it you approached the 

17 defendant? 

18 	A 
	

Yes, I did. 

19 	Q 
	

What did you see the defendant doing? 

20 	A 
	

He was standing on the floorboard or running board of a large 

21 truck talking to a white male. 

22 	Q 	Did the guy he appeared to be talking to, was he inside the 

23 truck? 

24 	A 	Yes. 
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1 	Q 	Perhaps was a truck driver? 

2 	A 	Yes. 

3 	0 	Was he doing that the first time you saw him? 

4 	A 	The first time I saw him he was just walking through the - 

5 walking in between trucks. 

6 
	

O 	When you pulled around, you got out of your car I take it? 

7 
	

A 	Yes. 

8 
	

O 	What happened? 

9 
	

A 	I pulled up - I pulled my vehicle up at a 45 degree angle, my 

10 vehicle was facing east, and I asked the defendant to step in front of my 

11 vehicle, I needed to speak with him, I was a police officer. 

12 
	

O 	So, you identified yourself as a police officer? 

13 
	

A 	Yes, I did. 

14 
	

O 	And where was your badge at at that time? 

15 
	

A 	My badge was hanging on the right side of my hip attached to 

16 my belt. 

17 
	

O 	What was the defendant's response to that? 

18 
	

A 	He wanted to know why I was stopping him. 

19 
	

Q 	Did you inform him or give him any information at that time? 

20 
	

A 	Not right away. 

21 
	

Q 	Was there additional conversation between you and the 

22 defendant at that time? 

23 
	

A 	Yes, he asked - I asked him what he was doing in the parking 

24 lot and he told me that he was a truck driver. 

25 
I - 84 

297 



I 	Q 	Did he indicate whether or not he had a truck there in the 

2 parking lot? 

	

3 	A 	He indicated he had a truck, but he couldn't point the truck 

4 out. 

	

5 	a 	Did he do any pointing at all? 

	

6 	A 	Yes. 

	

7 	Q 	What did he do? 

	

8 	A 	He pointed to a row of trucks that were east on the parking 

9 lot and was point— he kept stating that truck over there, and he couldn't 

10 point out the specific truck, and the person kept getting closer to me, so I 

11 kept telling him to keep his distance. 

	

12 	0 	When you say the person, the defendant was approaching 

13 you? 

	

14 	A 	Yes, the defendant. 

	

15 	0 	He was approaching you? 

	

16 	A 	Oh, yes. 

	

17 	0 	How close was he getting? 

	

18 	A 	A couple times he tried to get within arm's reach of me. 

	

19 	Q 	Did you feel threatened by that? 

	

20 	MS. DICKSON: Objection, Your Honor. 

	

21 	THE COURT: Overruled. 

	

22 	THE WITNESS: I didn't specifically feel threatened by Mr. Day, but 

23 my training, being a police officer, I know that hands hurt people, hands kill 

24 people, and I don't want somebody to get within arm's reach of me. 
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BY MR. FATTIG: 

	

2 	Q 	Were you instructing him to stay away from you? 

	

3 	A 	Yes. 

	

4 	Q 	Was he following that instruction? 

	

5 	A 	Haphazardly. 

	

6 
	

Q 	What was his demeanor like during this conversation? 

	

7 
	

A 	He was more inquisitive of why I was stopping him. 

	

8 
	

0 	Did you have any additional conversation with the defendant 

9 at that point? 

	

10 
	

A 	Within a couple minutes in the conversation, I finally told him 

11 I was stopping him because I believed that he fit the description of a suspect 

12 that just committed a robbery. 

	

13 	Q 	Did you ever have a discussion with the person, the truck 

14 driver that the defendant was talking to? 

	

15 	A 	Yes. 

	

16 	0 	And did you have that discussion before you talked to the 

17 defendant about the specifics of why you were talking to him? 

	

18 	A 	Yes. 

	

19 	0 	Was that the first time you mentioned the word robbery? 

	

20 	A 	Yes. 

	

21 	0 	What happened after you said that? 

	

22 	A 	He took off running. 

	

23 	Q 	Where did he go? 

	

24 	A 	He ran southbound across Tropicana in the McDonald's 
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I parking lot. 

	

2 	 0 	Describe the scene that day, was it, this was early afternoon? 

	

3 	 A 	Yes. 

	

4 	 Q 	Approximately — let me go back — approximately what time 

5 was it when you got to the area of the Wild Wild West Truck Stop there, 

6 originally? 

	

7 	A 	Probably five after one at the most; maybe 1:10. I really 

8 wasn't looking at the clock, I wasn't looking at my watch. I just basically 

9 instinctively responded. 

	

10 	Q 	Could you go back now and describe what the area was like 

11 at 1:05, 1:10, or I guess by this time maybe it was 1:15 or so? 

	

12 	A 	Yeah. 

	

13 	Q 	Is that fair? 

	

14 	A 	Yes, sir, that's fair. 

	

15 	0 	By the time he took off? 

	

16 	A 	Yes. 

	

17 	0 	Describe, basically, the area. Was there a lot of commotion 

18 or was it pretty empty or what? 

	

19 	A 	The parking lot where the trucks park, many trucks parked in 

20 the parking lot. There wasn't a lot of activity, not a lot of trucks driving 

21 through the parking lot, one or two persons walking through the parking lot. 

22 However, Tropicana had pretty thick traffic, east and westbound traffic. 

	

23 	0 	And, did the defendant — how did the defendant get across 

24 Tropicana? 
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A 	He ran across the street. 

2 
	

O 	It was busy at that time? 

3 
	

A 	Yes. 

4 
	

Q 	Were you chasing him? 

5 
	

A 	Yes, I was. 

	

6 
	

Q 	Did you manage to get across the street as well? 

	

7 
	

A 	Yes, I did. 

	

8 
	

O 	How did you do that? 

	

9 
	

A 	I ran out in traffic. 

	

10 
	

O 	Did cars have to slow down or stop? 

	

11 
	

A 	Yes, thank- yeah. 

	

12 
	

O 	Did you use your badge? 

	

13 
	

A 	I just had my hands out and had my shirt open with my badge 

14 out, had my firearm in my hand. 

	

15 
	

O 	So, your firearm was out at that point? 

	

16 
	

A 	Yes. 

	

17 
	

O 	During the chase? 

	

18 
	

A 	Yes. 

	

19 
	

O 	Where did you see the defendant run to? 

	

20 
	

A 	He ran to a van, like a cooler van. 

	

21 
	

O 	What did he do with the van? 

	

22 
	

A 	Got into the van, got behind the driver's wheel. 

	

23 
	

Cl 	When you say a cooler, what do you mean? 

	

24 
	

A 	It was like a refrigerator van. 
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1 	Q 	What did you see the defendant do once he got behind the 

2 driver's wheel? 

3 
	

A 	He attempted to put the vehicle into gear. 

4 
	

Q 	Did it seem to you that the vehicle may have been running? 

5 
	

A 	Yes, it did. 

6 
	

0 	Why was that? 

7 	A 	The refrigerator on top, I don't know what type of motor, I'm 

8 not a mechanic, but it sounded like a diesel running and it sounded like the 

9 truck was running, but it ended up being the refrigerator motor on the truck. 

10 	Q 	Had you called out for backup? 

11 	A 	Yes, I did. 

12 	0 	When did you that? 

13 	A 	Right when Mr. Day started running. 

14 	0 	Did backup arrive? 

15 	A 	Yes. 

16 	0 	When? 

17 	A 	Mr. Day entered the vehicle, I put myself in front of the 

18 vehicle. Again, I thought the vehicle was running. I told him not to put it 

19 into gear. I was yelling commands at him to exit the vehicle; he refused. 

20 At one point I went around to the driver's side. As I was coming around the 

21 driver's side, I realized that the vehicle wasn't running or he didn't know 

22 how to put it in gear, one of the two, but I didn't want to let him get behind 

23 the wheel of the vehicle. Two patrol officers pulled up. I then got the 

24 driver's side door open of the van. I told Mr. Day to exit the van, he started 

25 
I - 89 

302 



I yelling at me. 

	

2 	 0 	What was he saying? 

	

3 	A 	At one point he told me to shoot him, just to shoot him. 

	

4 	U 	Did he get out of the car or the truck on his own? 

	

5 	A 	He struggled for a minute. I managed to get a wrist lock on 

6 his left arm. I managed to snake my left arm around his head in kind of a 

7 modified, what we call lateral vascular neck restraint, and I was able to peel 

8 him out of the vehicle. He reached over, he grabbed the passenger side of 

9 the vehicle. I don't think he was attempting to flee, he was just holding on 

10 to it. I was able to pull him out, I took him out of the car, and I told him to 

11 quit resisting. I told the two patrol - there was a male and female police 

12 officer in uniform, they really didn't know what was going on at that point. 

11 I told them that I was going to take him down on the ground and we were 

14 going to handcuff him, and we did so and there was no further incident. 

	

15 	U 	So, the two of you fell, actually fell on the ground on the 

16 parking lot? 

	

17 	A 	Yes. 

	

18 	U 	Where was your gun during this struggle? 

	

19 	A 	Re-holstered. 

	

20 	U 	Had you actually had it out and pointed at him when he was 

21 inside the vehicle? 

	

22 	A 	Yes, I did. 

	

23 	U 	And he still didn't comply? 

	

24 	A 	No. 
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1 
	

Q 	Did you handcuff him once you were out on the ground? 

	

2 
	

A 	Yes. 

	

3 
	

Q 	And did you search the defendant incident to arrest? 

	

4 
	

A 	Yes, I did. 

	

5 
	

Q 	What did you find on the defendant? 

	

6 	A 	He had approximately a thousand dollars in his pocket, and he 

7 had a small silver pocket knife. 

	

8 	Q 	Could you describe what clothing the defendant was wearing 

9 at that time? 

10 	A 	He was wearing kind of an acid-wash set of jeans, cowboy 

11 boots, and I believe he had like a cowboy belt or like a Western-type belt on 

12 and no shirt. 

	

13 	Q 	Could you describe how the money was placed on his body? 

	

14 	A 	It was just in a large ball, actually. The majority of it, I 

15 believe, to the best of my recollection, was in his front right pocket and 

16 there may have been some more in his left pocket. 

	

17 	0 	And when you say a ball, was it folded nicely or - 

	

18 	A 	It was just - no, it was just crumbled up, shoved together, 

19 stuck in the front pockets. 

	

20 	G 	And you recovered a knife as well - 

	

21 
	

A 	Yes. 

	

22 
	

Q 	- from his pants pocket? 

	

23 
	

A 	Urn-hum. 

	

24 
	

Q 	And you remember it being something over a thousand dollars? 
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A 	Yes. 

	

2 
	

Q 	Was it all in currency, paper money or was there change? 

	

3 
	

A 	American currency. 

	

4 
	

Q 	Was it all in paper money or was there some change, or do 

5 you remember? 

	

6 
	

A 	I think there was a couple quarters, maybe a couple nickels. 

7 I don't really recall. 

	

8 
	

Q 	Did other officers arrive at the scene at that point? 

	

9 
	

A 	Yes. 

	

10 
	

MR. FATT1G: May 1 approach the witness, Your Honor? 

	

11 
	

THE COURT: You may. 

12 BY MR. FATT1G: 

	

13 
	

Q 	Do you know if someone was called out and took a few 

14 photographs at the scene that day? 

	

15 
	

A 	Yes. 

	

16 
	

Q 	And having shown defense counsel, 191 show you what has 

17 been marked as Proposed No. 1, do you recognize that photograph? 

	

18 
	

A 	Yes, sir. 

	

19 
	

Q 	And what is that photograph? 

	

20 
	

A 	That's the McDonald's. 

	

21 
	

Q 	Where this incident occurred? 

	

22 
	

A 	Yes, sir. 

	

23 
	

Q 	On West Tropicana? 

	

24 
	

A 	Yes. 
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I 	Q 	How about Proposed No. 2, do you recognize that photograph? 

	

2 	A 	Yes. 

3 	0 	And what does that show? 

	

4 	A 	That's Mr. Day handcuffed, this is the back portion of him. 

5 This is his front right pocket, and I do believe those are my handcuffs. 

	

6 	Q 	In his front right pocket, is anything shown in the photograph? 

	

7 	A 	Yes. 

	

8 
	

O 	Is that the cash balled up? 

	

9 
	

A 	It appears to be cash, American currency. 

	

10 
	

O 	Is that a fair and accurate description of how it was balled up 

11 and kept in his pocket that day? 

	

12 
	

A 	Yes. 

	

13 
	

O 	And how about Proposed No. 3, do you recognize that 

14 photograph? 

	

15 
	

A 	Yes. 

	

16 
	

O 	And what does that show? 

	

17 
	

A 	That's me holding the money after it was extracted out of his 

18 pocket. 

	

19 
	

O 	Is that - you didn't crumple it up more, I take it? 

	

20 
	

A 	No, no sir. 

	

21 
	

O 	That's how it was when you took it out? 

	

22 
	

A 	Exactly how it was removed from his pocket. 

	

23 
	

O 	And showing - No. 1 and No. 3, are those fair and accurate 

24 representations of the various descriptions that you described? 
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I 	A 	Yes, sir. 

2 	MR. FATTIG: I'd move for admission of 1, 2, and 3, Your Honor. 

3 	MS. DICKSON: No objection. 

4 	THE COURT: Be admitted. Did you want to publish to the jury? 

5 	MR. FATTIG: Yes, if I may. 

6 	 May I approach again, Your Honor? 

7 	THE COURT: You may. 

8 BY MR. FATTIG: 

9 	0 	Sergeant, you testified that during that time period you were 

10 in charge of a problem-solving unit in a specific area of town? 

11 	A 	Yes. 

12 	Q 	And that was the southwest area of town? 

13 	A 	Yes, sir. 

14 	a 	Showing you what has been previously marked as State's 

15 Proposed No. 4, do you recognize what's depicted in that? 

16 	A 	Yes, I do. 

17 	0 	What is depicted in No. 4? 

18 	A 	Well, you have the Parkway Inn at 5201 South Industrial 

19 highlighted in red or squared off in red. 

20 	MS. DICKSON: Your Honor, I have no objection if he wants to show 

21 the jury this at this time, so that the jury makes some sense of what he's 

22 testifying. 

23 	THE COURT: Do you want to stipulate to it being admitted? 

24 	MS. DICKSON: Sure. 
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1 	THE COURT: All right. Exhibit No. 4? 

2 	MR. FATTIG: No. 4. 

3 	THE COURT: Will be admitted. 

4 	MR. FATT1G: Thank you. 

5 BY MR. FATTIG: 

6 
	

Q 	Officer Flaherty, would you mind - 

7 
	

A 	Sure. 

8 
	

MR. FATTIG: Your Honor, may I have him step around? 

9 
	

THE COURT: You may. 

10 BY MR. FATTIG: 

11 
	

Q 	And just describe what we're seeing on No. 4. 

12 
	

A 	The location of - 

13 
	

THE COURT: Okay, I think you're standing in the way of some of the 

14 jurors, so if you could stand to the side. 

15 
	

THE WITNESS: Oh, I'm sorry. I'm sorry about that. 

16 
	

MR. FATTIG: Was there a pointer over there? 

17 
	

THE WITNESS: I can point it out from here. 

18 
	

THE COURT: There's a pointer on the back of the easel there. 

19 
	

THE WITNESS: (Points out locations on photo) The location of the 

20 robbery, the location of me seeing the subject, stopping the subject, location 

21 of arrest. 

22 BY MR. FATTIG: 

23 
	

Q 	And, we're looking at 1-1 5 and Tropicana, and this would be 

24 westbound - 
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I 	A 	Yes, sir. 

2 	0 	On Tropicana? 

3 	A 	Urn-hum. 

4 	0 	Is it fair to say that this represents the Wild Wild West Truck 

5 Stop? 

6 
	

A 	Yes. 

7 
	

Q 	That's when you originally saw him? 

8 
	

A 	Yes. 

9 
	

0 	Could you again point the direction of travel that you saw him 

10 during the pursuit? 

11 	(The witness points out the direction on the photo) 

12 	0 	And that would be southbound across Tropicana to the 

13 McDonald's area? 

14 	A 	Yes, sir. 

15 	MR. FATTIG: Nothing further at this time with regards to this. 

16 	THE COURT: All right. Would this be a convenient stopping point 

17 for the day? 

18 	MR. FATTIG: Yes. 

19 	THE COURT: All right. It's now just slightly after five o'clock, so 

20 we're going to recess for the day. Before I release the jury, I'll remind you 

21 once again it's your duty not to discuss this case among yourselves or with 

22 anyone else, nor are you to read, watch, or listen to any reports or 

23 commentary on this case or anyone connected to it, and that includes 

24 without limitation radio, television or newspaper, nor are you to form or 
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1 express any opinion about this case until it has been finally submitted to 

2 you. 

	

3 	 With that, we'll be in recess until 10:30 tomorrow morning. 

4 I'm not sure which courtroom we're going to be in. Since I have one of the 

5 larger courtrooms, quite often my courtroom gets used for some of the 

6 bigger cases and I've had a request for tomorrow, so I'm sure the bailiff will 

7 meet you over — which jury room? Just meet there in the morning and the 

8 bailiff will come and get you and then bring you to — we may start out in this 

9 courtroom and then end upstairs in another courtroom to finish the case, but 

10 the bailiff will come and get you and take you to the right courtroom. 

	

11 
	

So, with that, we'll see the jury tomorrow morning. We still 

12 have a couple housekeeping matters. So, I'll see — let's wait until the jury 

13 leaves and then take care of a couple housekeeping matters. You can go 

14 ahead and leave, thank you. 

	

15 
	

(Whereupon the jury was excused at the hour of 5:05 p.m. 

	

16 
	

and the following proceedings were held 

	

17 
	

outside the presence of the jury) 

	

18 
	

THE COURT: All right. How many more witnesses are you going to 

19 have tomorrow? 

	

20 
	

MR. FATTIG: This is the last witness. 

	

21 
	

THE COURT: All right. So, we'll finish with him in the morning, 

	

22 
	

Let me go through the advisement, then, on the defendant. 

23 All right, Mr. Day, under the Constitution of the United States and under the 

24 Constitution of the State of Nevada, you cannot be compelled to testify in 
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I this case, do you understand that? 

2 	THE DEFENDANT: (inaudible) 

3 	THE COURT: Okay, I need for you to answer out loud. 

4 	THE DEFENDANT: Yes, ma'am. 

5 	THE COURT: You may at your own request give up this right and 

6 take the witness stand and testify. If you do, you will be subject to cross- 

7 examination by the District Attorney, and anything you may say, be it on 

8 direct or cross-examination will be the subject of fair comment when the 

9 District Attorney speaks to the jury in his final argument. Do you understand 

10 that? 

11 	MS. DICKSON: He has some hearing problem. 

12 	THE COURT: All right. You may at your own request give up this 

13 right and take the witness stand and testify. Do you understand that? 

14 	THE DEFENDANT: Yes, ma'am. 

15 	THE COURT: If you do so, you will be subject to cross-examination 

16 by the District Attorney — 

17 	THE DEFENDANT: Yes, ma'am. 

18 	THE COURT: Anything that you may say, be it on direct or cross- 

19 examination, the District Attorney will be able to comment on in his closing 

20 arguments. Do you understand that? 

21 	THE DEFENDANT: Yes. 

22 	THE COURT: If you choose not to testify, the Court will not permit 

23 the District Attorney to make any comments to the jury because you have 

24 not testified. 
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1 	THE DEFENDANT: Yes, ma'am. 

2 	THE COURT: If you would like not to testify, the Court will instruct 

3 the jury, if your attorney specifically requests, the law does not compel a 

4 defendant in a criminal case to take the stand and testify and no 

5 presumption may be raised and no inference of any kind may be drawn from 

6 the failure of a defendant to testify. Do you have any questions? 

	

7 	THE DEFENDANT: No, ma'am. 

	

S 	THE COURT: Since you have a felony conviction that we've already 

9 ruled on, were you able to get the other certified copies? 

	

10 	MR. FATTIG: I have not received them as of yet, Your Honor. I was 

11 in contact with a person in my office in charge of that. She informed me 

12 this morning that the jurisdiction in North Carolina was faxing a certified 

13 copy to our office and attempting to overnight the certified copies, which 

14 theoretically could be in the mail and arrive tomorrow morning. 

	

15 	THE COURT: All right. If he receives the certified copies, as well as 

16 the conviction he already has a certified copy of, if you take the stand, the 

17 District Attorney in the presence of the jury will be allowed to ask you if 

18 you've been convicted of a felony, what was the felony, and when did it 

19 happen. No other details will be gone into, however. Do you understand 

20 that? 

	

21 	THE DEFENDANT: Yes, ma'am. 

	

22 	THE COURT: All right. Then, Ms. Dickson, have you gone through 

23 the jury instructions? 

	

24 	MS. DICKSON: No. 
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I 	THE DEFENDANT: I have just one question, Your Honor. Do you 

2 mean by any felony, are you talking about the ones that he shows that he's 

3 claiming that he's going to question me about, the bank robbery - 

	

4 
	

THE COURT: He's - yes. 

	

5 
	

THE DEFENDANT: And the other two - 

	

6 
	

THE COURT: The two out of North Carolina, yes. 

	

7 
	

THE DEFENDANT: Okay, those are the ones he's going to ask me 

8 about? 

	

9 
	

THE COURT: That's the ones he's going to have the certified copies 

10 of. All right. 

	

11 
	

MR. FATTIG: As of right now, I only have the bank robbery one. 

	

12 
	

THE COURT: Right. 

	

13 
	

MS. DICKSON: I think Mr. Day is perhaps concerned there is a 

14 fourth one that's listed in the amended information that comes from, I think, 

15 1982, and I think we've already agreed that that's not part of what's coming 

16 in, correct? 

	

17 
	

MR. FATTIG: That's correct. 

	

18 
	

THE COURT: Right_ 

	

19 
	

MR. FATTIG: Yes. 

	

20 
	

THE COURT: All right. Mr. Day - I'm sorry, Ms. Dickson, you'll 

21 have a chance to go through these tonight - 

	

22 
	

MS. DICKSON: Yes. 

	

23 
	

THE COURT: - and we can settle jury instructions tomorrow over 

24 the lunch hour? 

25 
1- 100 

313 



1 	THE DEFENDANT: Your Honor, my problem with those two - 

2 	THE COURT: Mr. Day, you need to talk to your attorney about that. 

3 	 All right we'll be in recess. 

4 	 (Whereupon the evening recess was taken 

5 	 at the hour of 5:10 p.m. 
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LAS VEGAS, NEVADA; WEDNESDAY, MARCH 14, 2001; 10:30 A.M. 

(Whereupon the following proceedings were held 

outside the presence of the jury) 

THE COURT: All right, let's look through the jury instructions just 

real fast. You received a copy of the proposed instructions by the State, did 

you have any objection to any of the proposed instructions? 

MS. DICKSON: Yes, Your Honor. There's an instruction: You are 

here to determine the guilt or innocence of the defendant from the evidence 

in the case. You are not called upon to return a verdict as to the guilt or 

innocence of any other person. So, if the evidence in the case convinces 

you beyond a reasonable doubt of the guilt of the defendant, you should so 

find even though you believe one or more persons are also guilty. I recognize 

that that's valid law, I just don't think it's applicable here. There's no 

indication that there is - 

THE COURT: Yeah, I don't find that that's applicable. 

MR. FATT1G: That's fine with me. 

THE COURT: All right. 

MS. DICKSON: Also, the expert witness instruction I don't think is 

applicable here. We haven't had any expert witnesses. 

MR. FATTIG: Yes, I'd agree. 

THE COURT: All right, that will come out. 

MS. DICKSON: The instruction regarding the definition of deadly 

weapon. I guess my concern is that I've always had some questions in my 
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1 own mind about what some of these things are, that the statute talks about 

2 dirks and daggers and things of that nature which I don't think are 

3 something that people know what they are exactly, without some further 

4 definition. I would have no problem with the instruction: Deadly weapon 

5 means any instrument which if used in the ordinary manner contemplated by 

6 it's design and construction will or is likely to cause substantial bodily harm 

7 or death. Any weapon, device, instrument, material or substance which 

8 under the circumstances in which it is used, attempted to be used, or 

9 threatened to be used is readily capable of causing substantial bodily harm 

10 or death. 

11. 	 And I think that's where the instruction should stop, since it 

12 goes to mention specific kinds of weapons that are considered deadly 

13 weapons, none of which is applicable here, and I think to throw in all these 

14 other deadly weapons just confuses the issue, because none of those are 

15 what we're arguing about is the weapon involved here. 

16 	MR. FATTIG: I think it's important to give the jurors a context and 

17 an accurate context of what our legislature is talking about when they're 

18 defining what a deadly weapon is, and this is exactly the standard 

19 instruction given as to the definition of a deadly weapon. The statute 

20 directly refers to all of these items, and I believe that including all of them 

21 gives the jurors a context of what the legislature had in mind when they 

22 went about defining a deadly weapon. 

23 	MS. DICKSON: I agree with Mr. Fattig that that's what the statute 

24 says, but I don't think most people know what a dirk is. I don't know if they 
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1 know what the legal definition of a dagger is or a nunchuck or a trefoil, or a 

2 lot of these other things, and I think they might be left thinking, well, this 

3 Rile pocket knife that we're talking about here might be one of these 

4 particular deadly weapons, when it's not. I think you can explain to them 

5 what a deadly weapon is, that it's something that causes substantial bodily 

6 harm or death, and I think we don't need to go into the specific, itemized 

7 deadly weapons because none of those is at issue here. 

8 	THE COURT: All right. I agree with the defense. We'll change the 

9 instruction on that one and we'll delete after substantial bodily harm or 

10 death, we'll delete the remainder of that paragraph. 

11 
	

MS. DICKSON: And I guess, finally, Your Honor, there's also an 

12 instruction about the Constitutional right of the defendant not to testify. 

13 
	

THE COURT: You're not requesting that? 

14 
	

MS. DICKSON: I'm not - well, he is going to testify, so it really 

15 doesn't apply anyway. 

16 
	

THE COURT: Well, then it's not coming in. 

17 
	

All right. Also, the one instruction on read-backs of testimony 

18 are time consuming, not encouraged, I don't give that unless both sides 

19 really want it, 

20 
	

MR. FATTIG: Fine with the State. 

21 
	

THE COURT: I've never had a jury hesitate to ask for read-back 

22 when they want one, so that will come out. 

23 
	

All right. I've got the three instructions that the defense has 

24 proposed, Has the State had a chance to look at those? 
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1 	MR. FATTIG: I've just looked at them just briefly this morning, Your 

2 Honor. 

3 	THE COURT: All right. The first one on: During the trial you've 

4 heard evidence concerning felony convict- prior felony convictions of the 

5 defendant. I've got no problem with giving that one. 

6 	MR. FATTIG: I have no objection, either. 

7 	THE COURT: The next one: The evidence in this case is subject to 

8 two constructions or interpretations. That is not an instruction that is given 

9 in this State, and hasn't been approved by the Supreme Court, so I will not 

10 give it. 

11 
	

And the next one is; You have heard evidence that the 

12 prosecution has failed to obtain or preserve the identity of the truck driver. 

13 You've already had your ruling on that one. It wasn't a failure to preserve 

14 evidence, there's no legal basis for the giving of that instruction, so 

15 therefore, I will not give that instruction. 

16 
	

We will make the two instructions from the Defense that i 

17 have indicated I will not give, we'll have those marked by the Court and 

18 made part of the record. 

19 
	

All right. Did you have any other proposed instructions to 

20 give by either side? 

21 
	

MR. FATTIG: No. 

22 
	

MS. DICKSON: No, Your Honor. 

23 
	

THE COURT: Ali right. You've seen the verdict form? Either side 

24 have any objection to the verdict form? 
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1 	MS. DICKSON: I don't believe so. 

2 	MR. FATTIG: No. 

3 	THE COURT: All right. What we will do is after close of testimony 

4 then, we'll put the jury instructions in final order and number them and the 

5 instructions that we have currently are the ones that will be given, 

6 	 We just have completion of testimony by the one individual, 

7 by the detective - 

g 	 MR. FATTIG: Yes, 

9 	THE COURT: - and then you have Mr. Day. Do you have any other 

10 witnesses? 

11 	MS. DICKSON: I do have one other - actually, I probably have two 

12 other witnesses, Your Honor. I have one other witness I've notified the 

13 State about who is coming here at 1:30. He's a lumper and he's pretty 

14 much of a street person and I did speak to him yesterday. The other person 

15 I have not endorsed is my investigator, Ruben Aquino, and I'm not certain at 

16 this point whether I'm going to call him or not, it depends on what some of 

17 the evidence is that comes from the officer. 

18 	THE COURT: All right. 

19 	MR. FATTIG: I am, Your Honor, concerned and I was going to bring 

20 this up, regarding the failure to fully notice this one witness that they 

21 actually did attempt to notice. What they did was they listed his name and 

22 they listed a cellular phone number. They listed that approximately a week 

23 to ten days ago. I've been in contact with Ms. Dickson in an effort to obtain 

24 a better - the statute requires an address. And my investigator called the 
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1 cell number, it's been out of order. This particular witness isn't even 

2 registered to this particular cell number, and so my investigator has not been 

3 able to contact this particular individual. In my conversations with Ms. 

4 Dickson, it appears that the individual is a vagrant type of individual with 

5 no address. 

	

6 	THE COURT: The lumper? 

	

7 	MS. DICKSON: He's a lumper, yes. And I - 

	

8 	THE COURT: You're just going to have him testify regarding what a 

9 lumper is? 

	

10 	MS. DICKSON: Pretty much, yes, and the fact that he knows that 

11 Mr. Day is a lumper because he's seen him there working. 

	

12 	THE COURT: That's fine. I don't have a problem with that. 

	

13 	MR. FATTIG: And I don't have a problem with it in that Mr. Fleming 

14 is my investigator, he's going to be out in the hallway because Ms. Dickson 

15 told me the lumper was going to be there at 1:30. I'm just going to have 

16 Mr. Fleming ask him a few questions. 

	

17 	THE COURT: That's fine. 

	

18 	MS. DICKSON: I gave him all the information I had, Your Honor, and 

19 I actually saw him yesterday by physically going out where the lumpers hang 

20 out and talking to him. 

	

21 	THE COURT: All right. Then, we'll take a short recess while the 

22 bailiff brings in the jury. 

	

23 	MS. DICKSON: My request, Your Honor, is I'm not sure how much 

24 longer we're going to be with Officer Flaherty. I know the State has some 
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I more and I have some extensive cross-examination. If we don't - if we're 

2 finished before noon, my request would be to break at that time, because as 

3 I said, my next witness is this gentleman who's coming in at 1:30. 

4 
	

THE COURT: You can start with Mr. Day. 

5 
	

MS. DICKSON: Or I can perhaps bring Mr. Aquino in if I need to. 

6 
	

THE COURT: Or Mr. Aquino, either one. 

7 
	

THE BAILIFF: We won't be here after one o'clock, Cherry is coming 

8 in at one. 

9 
	

THE COURT: Yes, this afternoon we'll be up in Judge Cherry's 

10 department. 

11 
	

THE BAILIFF: Seventeen. 

12 
	

THE COURT: Urn-hum. 

13 
	

(Whereupon the jury returned to the courtroom 

14 
	

and the following proceedings were held 

15 
	

in the presence of the jury) 

16 
	

THE COURT: All right. The record can reflect we're back in the 

17 presence of the jury, all members of the jury panel are present, counsel for 

18 both sides are present and Mr. Day is present. Is the listening device 

19 working, Mr. Dentino? 

20 
	

(Short pause while checking the listening device 

21 
	

for the alternate jurorl 

22 
	

THE COURT: All right. Thank you. You may continue with your 

23 direct examination. 

24 
	

MR. FATTIG: Thank you, Your Honor. 
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1 	 DANIEL FLAHERTY 

2 Having been recalled as a witness and being previously sworn testified as 

3 follows: 

4 BY MR. FATTIG: 

5 	Q 	Sergeant Flaherty, I just have a few more questions for you. 

6 If you could clarify for me, from the time you first got the call over the radio 

7 regarding the robbery and the description of the suspect to the time you got 

8 to Tropicana Boulevard off of 1-15, about how much time elapsed? 

9 
	

A 	Approximately 20 minutes, I believe. I can't be exact. 

10 
	

Q 	You weren't timing it? 

11 
	

A 	No, I was not. 

12 
	

Q 	It could be a few minutes less? 

13 
	

A 	Yes. 

14 
	

Q 	It could be a few minutes more? 

15 
	

A 	Correct. 

16 
	

Q 	When you got to the area of West Tropicana by the Wild Wild 

17 West, did you see any other people that fit the description you had besides 

18 the defendant? 

19 
	

A 	No, 

20 
	

Q 	Could you describe — are you familiar, basically, with that 

21 area of town? 

22 
	

A 	Yes. 

23 
	

Q 	Could you describe the area between the Parkway Inn and the 

24 Wild Wild West Casino? I'm showing you State's Exhibit No. 4, which is the 
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1 	1 	 • 	• 
1 map, if this would help you. Generally, what type of area is that? 

	

2 	A 	It's kind of, it's an industrial area. They've got several — 

	

3 	THE COURT: Counsel, I think it'd be better if you got the easel out 

4 and then set it so the jury can see it. The bailiff's getting it out over here. 
5 Hopefully, in the new courthouse everything will work. 

6 BY NIA. FATTIG: 

	

7 	Q 	Officer, could you describe the area generally between the 
8 Parkway Inn and the Wild Wild West Truck Stop? 

	

9 	A 	It's an industrial area. 

	

10 	0 	By industrial, what type of things, what type of businesses 

11 are in this area? 

	

12 	A 	There's several storage units or storage businesses which 

13 they also run businesses out of those storage units. There's several weekly- 
14 daily motels on Industrial. As you go to the area of Tropicana on the east, 

15 on the southeast corner of Tropicana and Industrial — 

	

16 	Q 	Right here? 

	

17 	A 	Urn-hum. Well, I'm saying the southeast corner, actually, I'm 

18 just giving you a description of the area, there's a restaurant, it's a pancake 

19 house. On the west side, southwest corner there, there's a Chevron, I 

20 believe, there's a Hampton's that is just on the south side of the Chevron. 
21 When you start working your way west, there are several little fast-food 

22 places, I believe there's a Jack-in-the-Box, a Wendy's, and then the 

23 McDonald's. 

	

24 	Q 	And those would be located — 
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1 
	

A 	On the south side, south side. 

	

2 
	

Q 	About in this area. 

	

3 
	

A 	And as you cross over onto the north side where I saw the 

4 defendant, Mr. Day, there's a couple of other lithe restaurants, there's a, I 
5 believe an Eat-a-Burger or one of those California places, I can't think of - 

6 In and Out Burger, I'm sorry. There's also a lot of construction going on. I 

7 haven't been in the area for awhile, but at the time of the incident there was 
8 some road construction on Industrial. There's always - it's just a very busy 

9 intersection. 

	

10 
	

Q 	How about the - could you estimate the distance between 

11 the Parkway Inn and the truck stop? 

	

12 
	

A 	I would say, if I was a bird flying, it would be about maybe 

13 three to four hundred yards, and that's just my guestimation. 

	

14 
	

Q 	From your experience in the area? 

	

15 
	

A 	Yes. 

	

16 
	

Q 	Now, you testified about the defendant in terms of what he 

17 told you. He mentioned something to the effect of, shoot me. Did he also 

18 at that point in time talk about how he had nothing to lose? 

	

19 
	

A 	Yes. 

	

20 
	

Q 	That was in combination with when he said, just shoot me? 

	

21 
	

A 	Yes. 

	

22 
	

Q 	When you got him out of the truck, you searched him incident 

23 to arrest, correct? 

	

24 
	

A 	Yes. 
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1 
	

Q 	And you found the money? 

2 
	

A 	Yes, sir. 

3 
	

Q 	What else did you find? 

4 
	

A 	He had a small silver pocket knife in his right pocket, pants 
5 pocket. 

6 	Q 	What did you do with that knife? 

7 	A 	I impounded it. 

8 	Q 	Could you explain the process of how you impound a piece of 
9 evidence? 

10 	A 	There's some documents that need to be filled out, it's called 
1I an Evidence Impound Report. We fill that out in conjunction with a packet 
12 that's filled out. The knife is put into the packet, the packet is sealed with 
13 what we call an evidence sticker, it's a red or orange evidence sticker. That 
14 package is sealed with tape, sealed with a small string, then we put our 
15 initials over the red evidence sticker. Sometimes we put additional tape on 
16 it, sometimes we don't. That packet is then, by end of shift per LVMPD 

17 policy, by end of shift that evidence is taken either directly to the evidence 
18 vault or it's dropped in what we call an evidence chute. We have evidence 

19 custodians that on a 24-hour basis respond to the chutes. They take the 

20 evidence out of the chutes and then they take it down to the evidence vault, 
21 at which point it's stored by - I don't work down there, but at last - it's 
22 stored by event number. 

23 	Q 	So, there is a particular event number that corresponds to this 
24 incident only, is that fair to say? 
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1 	A 	Yes. 

2 	Q 	And that's put on the bag? 

3 	A 	Yes, sir. It's supposed to be. 

4 	Q 	Were you subpoenaed to bring anything to court with you 

5 yesterday when you first came? 

6 	A 	Yes. 

7 	Q 	And did you bring anything to court with you? 

8 	A 	Yes. 

9 	MR. FATTIG: May I approach the witness, Your Honor? 

10 	THE COURT: You may. 

11 BY MR. FATTIG: 

12 	Q 	Showing you what has been marked as Proposed No. 5, 
13 which appears to be a sealed envelope, could you describe what that is? 

14 	A 	This is the packet that I impounded the knife in on the 22nd, 
15 2000, of April. 

16 	Q 	Does the packet appear to be in a sealed condition to you? 
17 	A 	Yes. 

18 	Q 	And does it appear to be in substantially the same condition 
19 as when you impounded it? 

20 	A 	Yes. 

21 	Q 	If we open up this envelope, what would we expect to find in 
22 there? 

23 	A 	There's going to be a small knife in there, a small pocket 

24 knife, I believe it's silver in color. 
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Q Does it appear that the envelope has been opened since you 

2 impounded that knife? 

	

3 	A 	Has not. Those are my initials on there. 

	

4 	Q 	Sergeant, I'm going to ask you to open up State's — 

	

5 	MR. FATTIG Actually, l'en going to move to admit No. 5 at this 

6 point, Your Honor. 

	

7 	MS. DICKSON: No objection. 

	

8 	THE COURT: Be admitted. 

9 BY MR. FATTIG: 

	

10 	Q 	I'm going to ask you to open that up on an unsealed portion 

11 of the envelope, and as you do that, could you describe what, if anything, 

12 is inside it? 

	

13 	A 	Sure. A small folding-blade pocket knife. 

	

14 	0 	And you've extended the blade. Approximately how long is 

15 that blade to you? 

	

16 
	

A 	About two inches. 

	

17 
	

O 	Is there only one blade in the knife? 

	

18 
	

A 	Yes, there is. 

	

19 
	

Q 	Put it back. Does that knife appear to be the same knife that 

20 was in the front packet of the defendant's jeans? 

	

21 
	

A 	Yes, it is, absolutely. 

	

22 
	

THE COURT: For the record, we'll have the knife marked 5-A when 

23 it's admitted. 

	

24 
	

MR. FATTIG: I would move to admit the knife at this point, 5-A. 
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1 	MS. DICKSON: No objection. 

	

2 	THE COURT: Be admitted. 

3 BY MR. FATTIG: 

	

4 	Q 	After the defendant was arrested, did you pose any questions 
5 to him? 

	

6 	A 	Did I pose any questions to him? 

	

7 	Q 	Yes. 

	

8 	A 	After he was arrested? 

	

9 	0 	Yes. 

	

10 	A 	No. 

	

11 	0 	Why didn't you do that? 

	

12 	A 	I didn't feel I needed to. 

	

13 	0 	And could you go into that - why didn't you feel you needed 
14 to? 

	

15 	MS. DICKSON: I'm going to object to this, Your Honor, I don't think 
16 it's - 

	

17 	THE COURT: Sustained. 

18 BY MR. FATTIG: 

	

19 	Q 	Did the defendant volunteer any statements to you? 

	

20 	A 	He made several spontaneous statements or remarks. 

	

21 	0 	What did the defendant say to you? 

	

22 	A 	Just, aside from shoot me, do me a favor shoot me, words to 
23 that effect. At one point he asked me what - on the way to county jail, he 
24 asked me what I was arresting him for, and I told him I was arresting him for 
25 

[I - 15 

331 



I armed robbery, and he blurted out, that wasn't an armed robbery or words 
2 to that effect, this was no armed robbery. 

3 
	

0 	Did he mention, talk about tennis shoes at all? 

4 
	

A 	Yes. 

5 
	

Q 	What did he say about that? 

6 
	

A 	Well, he was wearing cowboy boots and he said that if he 
7 was wearing his tennis shoes there was no way I would have caught him. 

8 	MR. FATTIG: Nothing further at this time. 

9 	THE WITNESS: And he also said I was slow. 

10 BY MR. FATTIG: 

11 	CI 	He said you were slow? 

12 	A 	Yeah. 

13 	0 	Did he poke fun at you about that? 

14 	A 	Oh, yeah, sure. 

15 	MR. FATTIG: Nothing further, Your Honor. 

16 	THE COURT: All right. 

17 	 CROSS EXAMINATION 

18 BY MS. DICKSON: 

19 
	

0 	Sir, you are familiar with this area, is that correct? 

20 
	

A 	Somewhat, I was in — I worked that area for six months prior 

21 to this. 

Ci 	Okay, that was my question. Six months prior to this incident, 

you were in that command, the Southwest Command? 

A 	Yes. I'm sorry, about five months. 
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Q About five months? 

	

2 	A 	Yes. 

	

3 	0 	Are you still in that command? 

	

4 	A 	No, I'm not. 

	

5 	0 	Do you still go into that area or not? 

	

6 	A 	Once in awhile. I'm a detective sergeant now, so I'm all over 

7 town. 

	

8 	0 	But that's not your particular assignment? 

	

9 	A 	That's not my area. 

	

10 	0 	But you are, nevertheless, still familiar with the area, at least 

11 to some extent? 

	

12 	 A 	Somewhat. 

	

13 	Q 	Let's talk about the area. (Sets up photo on easel) 

	

14 	THE COURT: You might need to angle it a little more so that the jury 

15 can see it a little more clearly. 

16 BY MS. DICKSON: 

	

17 
	

Q 	Can you see that, officer? 

	

18 
	

A 	Yes, ma'am. 

	

19 
	

Q 	This is the Parkway Inn down here, is that correct? 

	

20 
	

A 	Yes. 

	

21 
	

Q 	Now, did you go to that location on that day? 

	

22 
	

A 	No, ma'am. 

	

23 
	

Q 	But you are familiar with the Parkway Inn? 

	

24 
	

A 	I've been there a few times over the years. 
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1 	Q 	And are you familiar with the fact that there's sort of an 
2 archway here in the center that you actually drive into? 
3 	A 	I couldn't swear to that; I remember that, right. 
4 	0 	Okay, if you don't know, you don't know. 
5 	A 	Okay. 

6 	0 	And you've indicated that this is an industrial area, is that 
7 correct? 

8 	A 	Yes. 

9 	0 	There are warehouses and industrial buildings of all different 
10 kinds? 

ii 	A 	Right. 

12 	0 	There are also chainlink fences around most of these 
13 properties, is that correct? 

14 	A 	Yes. 

15 
	

And some of them have like a type of razor wire on the top of 
16 them? 

17 	A 	I'm not sure about that. 

18 	0 	Are you also familiar with the fact that there are some fairly 
19 high brick or cement walls in that area around those properties? 
20 
	

A 	Yes, there's some. 

21 
	

So, this is not an area that you can just walk through, is that 
22 correct, because of the fences and the walls? 

23 	A 	You could walk — I mean, you could get through that area. 
24 	0 	Have you ever? 
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1 	A 	I haven't had to. 

2 
	

la 	Are you also familiar, I think you said, with the fact that there 

3 is a, like a Budget Suites that's right in this area? 

4 
	

A 	The Budget Suites is further west. 

5 
	

la 	Well, it's actually rather - west is this way? 

6 
	

A 	Yes, ma'am. 

7 
	

Q 	It actually goes all the way around, doesn't it? 

8 
	

A 	I'm trying to see where McDonald's is - 

9 
	

Q 	Can you see? If you need to come down to see, that's fine. 

10 
	

A 	No, I'm fine, I'm fine. Yes, that's Budget Suites there. 

11 
	

Ct 	Okay, it goes actually behind the McDonald's and sort of 

12 almost curves around behind it? 

13 	A 	Yes. 

14 	 a 	And there's fencing around the Budget Suites, correct? 

15 	A 	Last I saw, there was a wall, a brick wall, with openings. 

16 	0 	A wall. Now, let's see. Where this - actually, here at the 

17 corner of Tropicana and Polaris is actually the Wild West Casino, correct? 

18 
	

A 	Yes, ma'am. 

19 
	

Q 	And over here is the Wild Wild West Truck Stop, in this area? 

20 
	

A 	Yes. 

21 
	

Q 	This photo was not taken on April 22nd of last year, correct? 

22 
	

A 	I don't know when the photo was taken. 

23 
	

Q 	So, we're not looking at something that actually depicts the 

24 vehicles that were there on that day? 
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1 	A 	Probably not. 

	

2 	Q 	Now, when you saw Mr. Day, he was in this area, is that 

3 correct? 

	

4 	A 	Yes. 

	

5 	0 	In what looks like almost a dirt area here? 

	

6 	A 	Yeah. 

	

7 	0 	A little bit north of that, where these trucks are parked now? 

	

8 	A 	Yes, ma'am. 

	

9 	0 	And when you saw him you said that — well, before we get to 

10 that point, let's do a little more orientation. You mentioned the In-and-Out 

11 Burger, that would be right here, is that right? 

	

12 	A 	I believe so. 

	

13 	0 	And this is the McDonald's here that's marked? 

	

14 	A 	Yes. 

	

15 	0 	And this is a Honda motorcycle shop, correct? 

	

16 	A 	For some reason I thought it was a Harley shop, but I think 

17 you are correct. 

	

18 	0 	Okay, it's a motorcycle shop of some sort? 

	

19 	A 	Yes. 

	

20 	 Q 	Are you familiar with the lumpers? 

	

21 	A 	The lumpers? 

	

22 	O. 	The lumpers who sit in this area, the men who do day labor 

23 for truckers? 

	

24 	A 	I've never had any contact with them, but I know there are 
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1 some day laborers down there. 

2 	Q 

3 	A 

4 	Q 

5 correct? 

Who basically hang out, I believe, in this area along Polaris? 

Quite possibly. 

There's also a truck wash in this area along Polaris, is that 

6 
	

A 	I'm not sure about that. 

7 
	

Q 	Now, you told us that as the birds fly, you would estimate 

8 this distance to be, what did you say, three to four hundred yards? 

9 	A 	Yes. 

10 	Q 	Have you ever measured it? 

11 	A 	No, I have not 

12 	Q 	You can't go as the bird flies, is that correct? 

13 	A 	Oh, yes. 

14 	 Q 	But you've never done it, have you? 

15 	A 	No. 

16 	Q 	And you are aware that there's a lot of fences and walls in 

17 this whole area here, correct? 

18 	A 	Yes, urn-hum. 

19 	Q 	Have you ever measured the distance if you went up 

20 Industrial to Tropicana? 

21 	A 	No, I have not. 

22 	0 	Would you agree with me that it's probably half a mile or 

23 more? 

24 	A 	Yeah, that would be a fair estimation. 
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Q Actually, over nine hundred yards. 

	

2 
	

A 	Okay. 

	

3 
	

Q 	Now, you received or heard the dispatch over the radio, 

4 correct, about this robbery? 

	

5 
	

A 	Yes. 

	

6 
	

Q 	And a description was given of the suspect, is that correct? 

	

7 
	

A 	Yes, ma'am. 

	

8 
	

Q 	Do you remember what that description was that was given? 

	

9 
	

A 	Yes, a white male, mid-40's, blue jeans and a white and blue, 
10 I believe, striped shirt, with a mus- 

	

11 
	

Q 	Nothing about boots, correct? 

	

12 
	

A 	I don't believe so. I don't remember that. 

	

13 
	

Q 	White and blue striped shirt, did you say? 

	

14 
	

A 	Striped shirt, yes. 

	

15 
	

Q 	Now, you hadn't talked to Ms. Walker, is that correct? 

	

16 
	

A 	No, I have not talked to her ever. 

	

17 
	

Q 	Ever? 

	

18 
	

A 	Well, I ran into her — 

	

19 
	

Q 	Here in the courthouse? 

	

20 
	

A 	Yes, 

	

21 
	

Q 	But in terms of the investigation, you had no part of that? 

	

22 
	

A 	No, ma'am. 

	

23 
	

Q 	So, you don't know that she had indicated the gentleman was 
24 approximately her age, and 52 is her age? 
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I 	A 	No. 

2 	Q 	Now, when you saw Mr. Day he was walking in the truck 

3 stop, is that correct? 

4 	A 	Yes. 

5 	0 	There were other people in the area, is that correct? 

6 	A 	Yes. 

7 	 0 	Other truck drivers? 

8 	A 	One that I saw for sure. 

9 
	

O 	Other people working around the trucks? 

10 
	

A 	I didn't notice. 

11 
	

O 	Any of them wearing jeans? 

12 
	

A 	They could have been; probably, actually. 

13 
	

Q 	Any of them have gray hair? 

14 
	

A 	Not that I noticed. 

15 
	

Q 	How many people did you notice? 

16 
	

A 	Two people. 

17 
	

O 	Now, there wasn't any information that you had been given 

18 that the robber was located in that area, is that correct? 

19 
	

A 	Just that he ran northbound and that was north. 

20 
	

Q 	North from Industrial or from the location down on Industrial? 
21 
	

A 	Yes, ma'am. 

22 
	

Q 	And there wasn't any indication of whether the person had 

23 gotten into a vehicle at some point, was there? 

24 
	

A 	No. 
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Q 	Mr. Day wasn't hiding or running or doing anything of that 

2 nature when you saw him, was he? 

	

3 	A 	When I first saw him? 

	

4 	0 	Yeah. 

	

5 	A 	No. 

	

6 	0 	And you said he seemed to match the description because he 
7 was wearing jeans and he had gray hair? 

	

8 	A 	He had long gray hair. 

	

9 	0 	Was long gray hair part of the description? 

	

10 	A 	I believe so. And the mustache, sorry. 

	

11 	Q 	Mr. Day's hair was the same length then as it is now, is that 

12 correct? 

	

13 	A 	I can't see the back of his hair right now. To the best of my 
14 recollection, it was a little bit longer but probably pretty close to what it is 

15 now. 

	

16 	0 	I'm going to show you what's been marked as Defense 

17 Proposed Exhibit A. Do you recognize that? 

	

18 	A 	Yes, ma'am. 

	

19 	CI 	Is that a picture of Mr. Day that was taken at the time of his 

20 arrest? 

	

21 	A 	Yes, it is. 

	

22 	0 	And that's at the scene at the McDonald's? 

	

23 	A 	Yes, ma'am. 

	

24 	0 	And he's in handcuffs without a shirt? 
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I 	A 	Yes, that's him. 

2 	 Q 	And that fairly and accurately depicts what he looked like on 

1 that day? 

4 	A 	Yes, ma'am. 

5 	Q 	Now, you said you first saw Mr. Day just sort of walking 
6 around in that area, and then when you next saw him you said something 
7 about you were creeping through the area, I guess trying not to be seen. 

8 	A 	Yes, that may have been the wrong term to use, but I was 

9 surreptitiously driving my car through the parking lot. 

10 
	

Q 	That's what I understood you meant by creeping. 

11 
	

A 	Okay. 

12 
	

Q 	Then you saw him talking to a truck driver, is that correct? 

13 
	

A 	Yes. 

14 
	

Q 	Was he actually like, standing up on the running board talking 
15 to that driver? 

16 	A 	Yes, he was. 

17 	Q 	And that's when you approached him? 

18 	A 	Yes. 

19 	Q 	Was he standing on the driver's side of the vehicle or the 

20 passenger side? 

21 	A 	Driver's side. 

22 	Q 	And you parked your vehicle in front of that truck, is that 

23 correct? 

24 	A 	Not directly in front, just to the west of the truck. 
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O And you said something about a 45 degree angle? 

	

2 
	

A 	Yes. 

	

3 
	

Q 	Do you know whether or not that truck could move when 

4 your vehicle parked where it was? 

	

5 
	

A 	It probably could have. 

	

6 
	

O 	Have you ever driven a truck? 

	

7 
	

A 	In the Army, I did. 

	

8 
	

Q 	A big 18-wheeler? 

	

9 
	

A 	Not an 18-wheeler, no. 

	

10 
	

Q 	Did you ever get the name of that truck driver? 

11 
	

A 	No, I did not. 

	

12 
	

O 	And you asked that truck driver to actually watch your police 

13 vehicle when you took off running after Mr. Day? 

	

14 
	

A 	Yes. 

	

15 
	

O 	At some point you went back to your vehicle, is that correct? 

	

16 
	

A 	Yes. 

	

17 
	

Q 	You never got the name of that truck driver, is that correct? 

	

18 
	

A 	No, ma'am. 

	

19 
	

Q 	Mr. Day told you that he had been driving trucks all over the 

20 country that week, is that correct? 

	

21 
	

A 	Yes, ma'am. 

	

22 
	

Q 	Now, you told us yesterday that I guess you were getting a 
23 little bit nervous because Mr. Day was walking towards you - 

	

24 
	

A 	Yes. 
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• 	• 
1 	Q 	— and you were telling him to stay away? 

2 	A 	I was just telling him to stay in front of the car. We have a 
3 procedure. 

4 	Q 	Did you mention any of that in your police report? 

5 	A 	I don't recall. 

6 
	

0 	Do you have a copy of it? 

7 
	

A 	I did, but I don't have it with me. 

8 
	

(Copy of report is shown to the witness) 

9 
	

THE WITNESS: Can you repeat your question, ma'am? 

10 BY MS. DICKSON: 

11 
	

Q 	Probably not, but the gist of it was did you mention in your 

12 report any of this information that you told us yesterday about Mr. Day 
13 approaching you and making you nervous and telling him to stand in front of 
14 the car and him keep coming towards you? 

15 
	

A 	I did mention that I asked him twice to stand in front of the 

16 car in the report. 

17 
	

But nothing about the rest of that — 

18 
	

A 	No. 

19 	 — about him making you nervous and coming towards you 
20 and moving — 

21 
	

A 	If I used the term nervous, I didn't mean it that way. 

22 
	

But you didn't mention anything in the report about him 

23 coming within arm's reach of you? 

24 
	

A 	No, I don't see that anywhere. 
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1 
	

O 	Now, you weren't keeping track of the time when you went 

2 there — 

	

3 
	

A 	No, ma'arn. 

	

4 
	

Q 	— in relation to the call, but you thought it was about twenty 

5 minutes later? 

	

6 
	

A 	You could say that, I mean, that's just an estimate that I 

7 have. It could have been anywhere from twenty minutes to a half hour. 

	

8 
	

Q 	But it was probably at least twenty minutes? 

	

9 
	

A 	I would say so. 

	

10 
	

O 	Had you been told the amount of money that had been taken 

11 in the robbery? 

	

12 
	

A 	I don't think it was mentioned over the radio. 

	

13 
	

Q 	Had you been told at some point about the amount of money? 

	

14 
	

A 	Yes. 

	

15 
	

O 	And what were you told was the amount of money that was 

16 taken? 

	

17 
	

A 	I believe I was told a thousand fifty-four or some, a thousand 

18 fifty. 

	

19 
	

O 	Would it help you to refresh your recollection to look at your 

20 report? 

	

21 
	

A 	Sure. 

	

22 
	

Q 	Would you do so? 

	

23 
	

A 	Yeah, I'm sure I got this out of the crime report. 

	

24 
	

Q. 	One thousand fifty-one? 
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I 	A 	One thousand fifty-one, yes, ma'am. 

2 	Q 	You have no way of knowing if that's the accurate amount, 

3 that's just the amount you were told had been taken in the robbery? 

4 
	

A 	Yes, ma'am, 

5 
	

Q 	And when you arrested Mr. Day and you emptied out his 

6 pockets, you counted the money that was in them, is that correct? 

7 	A 	Yes. 

8 	0 	And there was one thousand eighteen dollars and fifty-five 

9 cents, correct? 

10 	A 	I believe so. 

11 	0 	Again, would it help you to refresh your recollection to look 

12 at your report, or somebody's report. I don't think it's in the one you have 

13 there_ 

14 	A 	You know, it might be in the Impound Report, ma'am. Yes, 

15 one thousand eighteen dollars and fifty-five cents. 

16 
	

Q 	Had you been told there were no coins taken? 

17 
	

A 	I wasn't told that. 

18 
	

Q 	Did you learn that at some point or not? 

19 
	

A 	No. 

20 
	

O 	And you're the person who counted the money, correct? 

21 
	

A 	I counted it with another officer present. Actually, there were 

22 many officers present at that point. 

23 	Q 	Do you remember if there were any one hundred dollar bills in 

24 that? 
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I 	 • 	0 

1 	A 	I do not remember that. 

2 	Q 	And then are you the person who made the decision to give 
3 this money to the manager of the motel? 

4 	A 	Yes. 

5 	Q 	Were you the senior officer on this case? 

6 	A 	I was one of the supervisors. 

7 	Q 	Did you actually release the money or did someone else do 

8 that? 

9 
	

A 	I would have to look at that report to see who signed it, 

10 ma'am. Looks like it was released by Officer Montoya; yes, Mark Montoya. 
11 
	

Q 	Do you recall whether you were present when that happened? 
12 
	

A 	I don't recall. 

13 
	

Q 	Do you remember saying something to Mr. Day about, you 
14 know, you're lucky this wasn't twenty years ago, I would have just put a 
15 cap in you? 

16 
	

A 	I never said that to Mr. Day. That's a ridiculous statement. 
17 
	

Q 	Anything about, you would have blown him away? 

18 
	

A 	Absolutely not. If he tried to run me over, I was going to. 

19 
	

CI 	And you did have your gun drawn when you were chasing 

20 him, is that correct? 

21 
	

A 	Yes. 

22 
	

Q 	And there was some struggle to get Mr. Day out of the truck, 
23 is that correct? 

24 	A 	A brief struggle. 
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1 	Q 	Were other officers helping you or were you the only one who 

2 was involved in that? 

3 
	

A 	It was a small cab, so I just went in and got him. 

4 
	

O 	And you said something about you had to pull him out and he 

5 was grabbing on to the things to hold on? 

6 	A 	Yes. 

7 	Q 	Did you ever find a shirt belonging to Mr. Day? 

8 	A 	No, I did not. 

9 
	

Q 	Did you ever look? 

10 
	

A 	Yes, I did. 

11 
	

Q 	Did you look in the back of the truck that he was talking to 

12 the trucker of? 

13 
	

A 	No, I did not. 

14 
	

O 	Where did you look? 

15 
	

A 	I looked - actually, after I made the arrest, I came back into 

16 the area, I looked around the truck stop and I checked some garbage cans. 

17 That was a couple of hours later. They never found it. 

18 	Q 
	

So, you looked like around, in the garbage cans, that kind of 

19 thing? 

20 
	

A 	Yes, 

21 
	

Q 	Do you know whether anybody took any fingerprints from the 

22 location where the robbery took place? 

23 
	

A 	I don't know about that. 

24 
	

Q 	Would that not have been any part of your assignment here? 
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I 
	

A 	No, that would have been a robbery detective. 

2 
	

Q 	Do you know if there was a robbery detective called out in 

3 this? 

4 
	

A 	No. 

5 
	

O 	So, there was no robbery detective? 

6 
	

A 	Not to my knowledge. 

7 
	

Q 	If there was no robbery detective, does that put you in charge 

8 of the investigation? 

9 
	

A 	No, it goes up to the robbery detectives. 

10 
	

Q 	Even if they're not called out? 

11 
	

A 	Right, 

12 
	

O 	Do you know whether any other kind of investigation was 

13 done at all? 

14 
	

A 	Do you mean a follow-up investigation? 

15 
	

Q 	Anything. 

16 
	

A 	Not to my knowledge. 

17 	MS. DICKSON: Court's indulgence for a moment. 

18 BY MS. DICKSON: 

19 
	

Q 	When you saw Mr. Day, did he have anything in his hands? 

20 
	

A 	No. 

21 
	

O 	He wasn't carrying anything? 

22 
	

A 	No. 

23 
	

O 	Did you notice any other items, property belonging to him that 

24 he had at the time? 
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1 	A 	No. 

0 	And the only things that he had in his pockets are the money 

and the knife? 

A 	I can't remember if he had a wallet or not. I don't recall. 

CI 	Nothing that he would have — 

A 	Carried in his hand? 

O — recently purchased? 

A 	No. 

MS. DICKSON: I have no other questions. 

MR. FATTIG: Can we approach, Your Honor, briefly? 

THE COURT: You may. 

(Whereupon a bench conference was held) 

REDIRECT EXAMINATION 

BY MR. FATTIG: 

Q Officer, on cross-examination, you testified that you didn't 

essentially investigate that trucker the defendant was talking to? 

A 	No. 

O Did you have a conversation with that trucker? 

A 	Yes. I did. 

0 	When, in context, did you have that conversation? 

A 	When I got Mr. Day in front of the vehicle. In all fairness, I 

want to make sure this is him. I went over to the trucker and I asked him a 

question. 

Q And what did you ask the trucker? 
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A 	I asked him what they were talking about. 

2 	Q 	What did the trucker tell you? 

3 	MS. DICKSON: Objection, Your Honor. 

4 	THE COURT: Objection overruled. Proceed. 

5 	THE WITNESS: The truck driver stated to me that Mr. Day offered 

6 him a hundred dollars to drive him to New Orleans. 

7 BY MR. FATTIG: 

8 
	

And after that — after you heard that, what did you do based 

9 on that? 

10 
	

A 	That's when I walked back over to Mr. Day, and Mr. Day 

11 again was adamant about why am I detaining him, and a tactical error 1 

12 made mention, I said, well, there was a robbery down the street. 

13 	Q 	And at that point he took off? 

14 	A 	Yes. 

15 	Q 	When you came back from the McDonald's, obviously your 

16 car was on -the north side of the street, is that correct? 

17 	A 	Yes. 

18 	0 	Was the trucker anywhere around? 

19 	A 	He wasn't around and I don't — like I said, there was several 
20 trucks parked next to each other and he wasn't in the truck where he was 
21 sitting. I was very happy that my car was there, it was still running, the 

22 door was open, I had a bunch of equipment in the car, and I got in my 

23 vehicle and went back over to the scene. 

24 	MR. FATTIG: Nothing further, Your Honor. 
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RECROSS EXAMINATION 1 

2 BY MS. DICKSON: 

	

3 
	

Q 	Do I understand, sir, that the truck was there but the trucker 

4 wasn't? 

	

5 
	

A 	I'm not sure if that was the truck, ma'am. 

	

6 
	

Q 	Okay. Well, there was a truck parked where the truck had 

7 been parked? 

	

8 
	

A 	i believe so. 

	

9 
	

MS. DICKSON: Nothing further. 

	

10 
	

MR. FATTIG: Nothing further. 

	

11 
	

THE COURT: All right. Thank you, you may step down. 

	

12 
	

The State may call the next witness. 

	

13 
	

MR. FATTIG: The State would rest at this point in time. I believe all 

14 the exhibits, 1 through 5A, have been admitted. 

	

15 
	

THE COURT: Yes. 

	

16 
	

THE COURT: All right. Defense? Ms. Dickson, you may call your 

17 first witness. 

	

18 
	

MS. DICKSON: Yes, Your Honor. May I have the Court's indulgence 

19 for just a moment. 

	

20 
	

Call Robert Day. 

	

21 
	

ROBERT DAY 

22 Having been called as a witness and being first duly sworn testified as 
23 follows: 

24 
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1 	 DIRECT EXAMINATION 

2 BY MS. DICKSON: 

3 	0 	Mr. Day, could you tell the ladies and gentlemen of the jury 

4 your name, please? 

5 	A 	My name is Robert Jamie Day. 

6 	Q 	And what are you known by? 

A 	Jamie. 

O How old are you, Mr. Day? 

A 	I'm 47 years old. 

Q Back in April of 2000, you would have been 46? 

A 	46, right. 

Q Where are you from originally, Mr. Day? 

A 	I'm from Kansas, Leavenworth, Kansas. I was born in 

Leavenworth, Kansas. 

MS. DICKSON: Now, I'm having a little trouble hearing you - 

THE WITNESS: I was born in Leavenworth, Kansas. 

MS. DICKSON: - so, I want you to keep your voice up and move 

that closer to your mouth. Thank you. 

BY MS. DICKSON: 

O Mr. Day, you've had some trouble in your life, is that correct? 

A 	Yes, ma'am. 

Q And as a result of that, you've been convicted of some crimes, 

is that correct? 

A 	Yes, ma'am. 
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Back in 1984, were you convicted of a bank robbery? 

	

2 
	

A 	Yes, ma'am. 

	

3 
	

And in 1994, were you convicted of two charges involving 

4 some stolen credit cards? 

	

5 	A 	Yes, ma'am. 

	

6 
	

And as a resuit of those convictions, did you serve a 

7 sentence? 

	

8 
	

A 	Yes, ma'am. 

	

9 
	

0 	I want to take you back to approximately - well, to exactly 

10 the year 2000. 

	

11 
	

A 	Okay. 

	

12 
	

April of 2000. Had you finished your sentence for the bank 

13 robbery? 

	

14 
	

A 	Not - April, 2000? 

	

15 
	

April, 2000. 

	

16 
	

A 	Yes, ma'am, it was completed but I didn't realize that it was 

17 completed. I thought that I had - well, it's a Fong story. 

	

18 
	

I know it's a long story, let's try to make it a little bit shorter. 

19 Did you think that there was a warrant out for you because of that bank • 

20 robbery conviction? 

21 
	

A 	Yes, ma'am. 

	

22 
	

And why did you think there was a warrant for you? 

	

23 
	

A 	Because when I got out of prison, in the halfway house I met 

24 a girl and we fell in love, you know, and we wanted to get together. And 
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1 I got out before she did and I went down and had some blood drawn and 

2 everything. I was waiting for her to get out, and I found out that I had some 

3 — I brought some things home vvith me that I didn't go to prison with. 

	

4 	 0 	You're talking diseases? 

	

5 	A 	Yes, ma'am. 

	

6 	0 	Would you tell the ladies and gentlemen what the disease is? 

	

7 	 MR. FATTIG: Objection, relevance. 

	

8 	THE COURT: Relevance, counsel? 

	

9 	MS. DICKSON: The relevance is to his state of mind, Your Honor, 

10 and it explains some of the remarks that he made to the police officer. 

	

11 	THE COURT: Objection overruled. 

	

12 	THE WITNESS: Anyhow, I found out that I had Tuberculosis and 

13 Hepatitis. And when she — excuse me, I'm sorry, I'm very nervous. It's 

14 been going on for a long time. 

	

15 	 THE COURT: There's no question pending in front of you. Please 

16 keep your remarks to yourself. 

17 BY MS. DICKSON: 

	

18 	0 	You found out you had Tuberculosis and Hepatitis — 

	

19 	A 	Hepatitis C. 

	

20 	0 	Hepatitis C, is that a fatal disease? 

	

21 	A 	Yes, ma'am. 

	

22 	G 	Is there any cure for Hepatitis C? 

	

23 	A 	From what I understand, the only thing they can do is give 

24 you a liver transplant. 
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1 	Q 	Now, did you tell your girlfriend about this? 

2 
	

A 	Yes, ma'am. 

3 
	

Q 	And what happened as a result of that? 

4 
	

A 	Well, we tried to act like it didn't matter, but it did. So, I 

5 packed a bag and there was a truck stop not too far from the house, and I 

6 walked down to the truck stop and found me a driver and went out on the 

7 road. 

8 
	

O 	Was that something that you were supposed to do or not? 

9 
	

A 	No, I wasn't. 

10 
	

CI 	Why? 

11 
	

A 	Because I was on parole. 

12 
	

Q 	So, you ran away from your parole? 

13 
	

A 	But I only had like a little bit — I only had a little bit left. 

14 
	

O 	How much time did you have left? 

15 
	

A 	Less than 60 days, and apparently what had happened was 

16 that they had just let it expire. But I didn't know that, I thought there was a 

17 warrant out for me for parole violation. 

18 
	

O 	So, in April of 2000, you thought you had a warrant out for 

19 your arrest, is that correct? 

20 
	

A 	Yes, ma'am. 

21 
	

O 	Let's go back to that — well, let's go back even before that. 

22 When did you come to Las Vegas? 

23 
	

A 	February. 

24 
	

Q 	February of 2000? 
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A 	Right. 

O So, had you been here a year before April of 2000? 

A 	No, ma'am, 

Q And how did you come to Las Vegas? 

A 	I came with a truck. 

Q What do you do for a living? 

A 	Well, I'm a lumper, but, you know, a lot of the lumpers are - 

I do a little more than lump. I don't just, you know, just carry the stuff to 

and from the truck. I go out on the road with the drivers. I pack, load, carry 

and drive, I do it all. If a driver will let me drive out on the road, I don't have 

a CDL, but 1 can drive. I've been around trucks ever since I was a kid. My 

dad was a diesel mechanic, truck driver, race car driver, all that stuff, and 

I've been around that stuff all my life. 

Q Let me - a lumper is someone who normally just loads and 

unloads a truck, is that correct? 

A 	Yes, ma'am. [got sidetracked there for a second. But, 

generally, I stay out on the road, but sometimes, like when l'm running with 

a driver that has to go home - you know, he's been out for a couple of 

months or a few weeks and his wife's complaining, wants him to come 

home, he'll go home and he'll drop me off at a truck stop and I'll find 

somebody else to run with. Sometimes, maybe I'll stay there at the truck 

stop for awhile and work out of the truck stop catching different trucks by 

the day, different trucks every day. As the trucks are pulling in, you know, 

coming through town, they'll come in with a load and they'll need their help. 
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I They'll pull over to the truck stop and say, you, you, you know, do we got a 

2 loader, I need two men, or whatever. We jump on the truck and we go do 

3 the job. 

	

4 	0. 	So, when you said that you came to Las Vegas in February, 

5 were you in Las Vegas between February and April of 2000, for that entire 

6 time? 

	

7 	A 	No, ma'am, I 'eft out of town a couple times. 

	

8 	G 	When you're working as a lumper, tell us what kind of money 

9 you can make? 

	

10 	A 	Well, it depends. It varies, okay. Let's say a driver has - 

It generally what they go by, now this is generally speaking, they go by a 

12 hundred weights. And it's like, I'm not good with math. I think it's a dollar 

13 a hundred weight. In other words, if you've got 12,000 pounds, that's 120 

14 dollars, so what is that, a dollar a hundred weight, something like that. So, 

15 if you're a loader, though, they'll pay you more because the loader is the guy 

16 that the driver pays to make sure that your stuff is loaded on that truck 

17 where it won't get broke, it won't be broke when it gets to wherever you're 

18 going to. And so, he makes a little bit - a little better. You know, I can 

19 make between a hundred, two hundred dollars a day. 

	

20 	 Sometimes, though, there's another thing that I do, a little 

21 hustle that I got going here in Las Vegas. They have the conventions and I 

22 met this gal that's a lumper and she's got this little pick-up truck with a CB 

23 radio in it, and sometimes she'll work with me - 

	

24 	THE COURT: Counsel, bring it back to some relevance. 

25 
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I • 
1 	Q 	Okay, you would do jobs working at the conventions as well, 

2 is that correct? 

3 	A 	Yes, ma'am. Sometimes those pay even better. Those are 

4 pad-wrapping the display cases, the displays from the conventions. 

5 
	

Q 	So, how much could you earn working the conventions? 

6 
	

A 	Say, two hundred, two hundred fifty dollars for four hours 

7 work. 

8 	Q 	Now, how about if you're going out on the road with the 

9 trucker and actually traveling across with him across the country? 

10 	A 	I make a hundred bucks a day, plus expenses. 

11 	Q 	And back in April of 2000. that's the kind of money you were 

12 making? 

13 	A 	Yes, ma'am. 

14 	Q 	Did you have a place to live at that time or were you pretty 

15 much an itinerant? 

16 	A 	No, ma'am, not really. There was a - if I didn't have - if I 

17 wasn't out on the road, there was a couple people I'd go stay with them, 

18 you know, for a couple days until I found somebody else, somewhere else 

19 to go. 

20 	Q 	Let's talk about April 22nd of the year 2000. Do you 

21 remember where you were on that day? 

22 	A 	Yes, ma'am. 

23 	Q 	Where were you? 

24 	A 	Okay, you mean, vvhen this happened? 
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• 
1 	Q 	No, let's start - what did you do that day? Were you working 

2 that day? 

3 	A 	Yes, ma'am. 

4 	Q 	Where were you working? 

5 	A 	All right. 1 just got in town the night before from Georgia. 

	

6 Q 	How long had you been out of town? 

7 	A 	Seven days. I made a seven-day run from Atlanta to 

8 Victorville, California and back here. 

9 
	

0 	And that was with another truck driver? 

10 
	

A 	Yes, ma'am. 

11 
	

And you got paid for that? 

12 
	

A 	Yes, ma'am. 

13 
	

How much did you get paid for that? 

14 
	

A 	Five hundred and sixty bucks. Seven hundred dollars for - 

15 you see, what I do, I draw twenty bucks a day and he holds the rest untir - 

16 that's what I do with the driver. 	draw twenty dollars a day for my beer, 

17 cigarettes, candy, whatever. The driver pays for all my meals and all that 

18 stuff. And we got back into town that night and I went into the casino, I 

19 ate, took a shower, come back out, got me a pack of one dollar bills, played 

20 some slots for awhile, went out and went to sleep in the truck. And I met - 

21 no, before I went out to sleep in the truck, I met the driver of the truck 

22 where Mr. Flaherty, where Sergeant Flaherty saw me. 

23 
	

Do you know that gentleman's name? 

24 
	

A 	No, ma'am. 
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1 
	

Q 	Now, as a lumper, do you normally know the names of the 

2 people you work for 

	

3 
	

A 	Well, if we're out on the road I do, yes, ma'am. Sometimes 

4 I'll even go home with them and stay with their families for, you know, a 

5 week until they're ready to go back out on the road. But, generally on day 

6 labor, we get together — man, it's let's get it done and over with. We'll get 

7 to the shipper's house and we'll all introduce ourselves to the shipper and 

8 half the time we don't even know each other. 

	

9 
	

CI 	So, I guess I should have asked you this, the lumpers in the 

10 area of the Wild Wild West, do they have a particular location where they 

11 congregate? 

	

12 
	

A 	If I could show you on that thing. 

	

13 
	

O. 	Do you want to step down here? Here's the pointer. 

	

14 
	

A 	Okay. Let me see where we're at. 

	

15 
	

THE COURT: You're going to need to move the microphone so that 

16 we can pick him up on the mike. 

	

17 
	

THE WITNESS: (Pointing to photo) All right, generally this right in 

18 here is where we all hang out at, from this corner right here — 

19 BY MS. DICKSON: 

	

20 
	

Q 	Which is the corner of Tropicana and Polaris? 

	

21 
	

A 	Right. From this corner right here, all the way back here 

22 these guys will be on the sidewalks, on the corners, and all the way back 

23 here to the trucks, waiting for the trucks to come off of the 1-15 into the 

24 truck stop or coming out of the truck stop and picking guys up. We're not 
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supposed to be on the property. 

	

2 	Q 	Says who? 

	

3 	A 	Says the Wild West. 

	

4 	0 	And have you ever had any problems with the Wild Wild 

5 West? 

	

6 	A 	Yes, ma'am, they run us off all the time. 

	

7 	0 	They don't like the lumpers hanging out there? 

	

8 	A 	No, ma'am. 

	

9 	Q 	So, the lumpers hang out along Polaris, alongside the truck 

10 stop? 

11 	A 	Yes, ma'am. 

	

12 	0 	How does a trucker hire a lumper if he wants to? 

	

13 	A 	Well, with most of them, what they do is they just stand 

14 there on the sidewalk and when the trucks dome in they, you know, point at 

15 a guy or two guys or whatever, they'll call one over or they'll ask them if 

16 they're working, or they'll just stop and the guys will run up and jump on the 

17 side of the truck. And me, I'm a little more aggressive than that, I go into 

18 the truck stop, I go into the lot. And what I do is, I pass myself off, I look 

19 like a driver. I wear company clothes, I've got uniforms for every company, 

20 Allied, United, North American. I'm always clean, I'm always presentable, 

21 and I try to keep the Wild West from bothering me, and half the time they 

22 don't even know I'm not a lumper. 

	

23 	0 	Not a lumper or not a trucker? 

	

24 	A 	Not a truck driver. 
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1 	Q 	Okay, so you started to tell us you had been working for 

2 about a week or so before the 22nd, you got back the night before, and then 

3 you met up with this truck driver? 

4 	A 	Yes, ma'am, in the Wild West that night, talked to him for a 

5 couple minutes. He had 12,000 pounds going out in the morning, unloading 

6 over — I'm not that familiar with the streets out here, but it was like Craig 

7 Road and somewhere, I think it was like a military shipment, some kind of 

8 military shipment. Somebody in the military, the military pays for the move 

9 and the guy was in the military. 

10 	0 	So, did you help with this move? 

11 	A 	Yeah, I got two — I had two guys waiting at 6:30 in the 

12 morning, we met with the driver. 

13 	0 	Two other lumpers? 

14 	A 	Yes, ma'am. He gave us $20 to go across the street to the 

15 McDonald's to get something to eat and he went inside to get something to 

16 eat, he went inside the Wild West to get something to eat, and then we all 

17 met back out and he come out and we jumped on the truck, took off and 

18 went and did the 12,000, and — 

19 	0 	About how long did that take? About what hours were you 

20 working this job? 

21 	A 	It was a four hour mini. We was done with it — we started 

22 maybe about 7:30 and was done by 11:30. 

23 	Q 	And then what happened? 

24 	A 	We got back to the truck stop and the driver went inside to 
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cash a comp check. A comp check is the way that drivers do their financial 

2 transactions. In the truck stops they just go in and just fill out the papers. 

3 I mean, I don't know, I've never cashed a comp check, I just know that it's 

4 real easy. They just fill out a little check and give it to the people, and they 

5 give them cash for it. So, he went in to cash a comp check to pay us and 

6 play some slots or eat or whatever he was going to do, and we got together 

7 - well, first we made a beer run. And we got back up in the trailer, we've 

8 got to fold up all the pads and clean the trailer up and everything. The trailer 

9 is empty and we've got to get it ready for him, he's leaving to go load 

10 somewhere else, and there that's when I was talking with him, when I was 

11 standing on the side of the truck, I was talking about going with him. 

12 	Q 	Now, let ma go back a little bit. When you are paid, are you 

13 paid in cash or check? 

14 	A 	No, we're paid in cash. 

15 	Q 	Always? 

16 	A 	Always. 

17 	Q 	And you were waiting for the trucker to come back and pay 

18 you? 

19 	A 	Yes, ma'am. 

20 	Q 	And in the meantime it was a part of your responsibility to 
21 clean up in the trailer - 

22 	A 	Clean the trailer, yeah. 

23 	0 	- fold up the pads and things? 

24 	A 	Yes, ma'am. 
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1 
	 • 	I 

	

I 
	

Q 	So, that's what you were doing, correct? 

	

2 
	

A 	Yes, ma'am. 

	

3 
	

Q 	And then what were you doing? 

	

4 
	

A 	We started bumping dice. 

	

5 
	

Q 	What do you mean by bumping dice? 

	

6 
	

A 	Shooting dice. 

	

7 
	

Q 	Now, who's we? 

	

8 
	

A 	Me and the two lumpers, and then another two came up, so 

9 there was like five of us back there shooting dice and drinking beer. 

	

10 
	

Q 	Do you know any of the names of any of those people? 

	

11 
	

A 	No, ma'am. We're just, you know, we just bump into each 

12 other now and then and I never know their names. I don't hang out with 

13 them or anything. 

	

14 	Q 	So, you were shooting dice in the back of the truck? 

	

15 	A 	Yes, ma'am. 

	

16 	0 	What were you wearing? 

	

17 	A 	A pair of blue jeans and my boots. 

	

18 	0 	How about a shirt? 

	

19 	A 	It was — it was hung up or laying around back there 

20 somewhere. 

	

21 	0 	In the back of the truck? 

	

22 	A 	Yes, ma'am. 

	

23 	Q 	Why did you take it off? 

	

24 	A 	Because it was hot and dirty back there. 
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Q What kind of a shirt were you wearing? 

2 
	

A 	At-shirt. 

3 
	

Q 	What color? 

4 
	

A 	Gray. It was a gray Allied Van Lines t-shirt. 

5 
	

CI 	At some point in time did the trucker come back to the truck? 

6 
	

A 	Yes, ma'am. 

7 
	

Q 	Do you know what time that was at all? 

8 
	

A 	It wasn't too long before Officer Flaherty showed up, I know 

9 that. I don't know what time it was. 

10 
	

O 	And did you have some discussions with the truck driver? 

I I 
	

A 	Yes, ma'am. 

12 
	

Q 	Did you get paid? 

13 
	

A 	Yes, ma'am. 

14 
	

CI 	How much did you get paid? 

15 
	

A 	One hundred and twenty dollars. 

16 
	

Q 	Had you spent all of the money that you'd received the day 

17 before from your earnings? 

18 
	

A 	No, ma'am. 

19 
	

0 	You still had that? 

20 
	

A 	Yeah, I hadn't spent hardly none. 

21 
	

Q 	Where do you keep your money? 

22 
	

A 	In my pocket. 

23 
	

O 	Do you have a bank account? 

24 
	

A 	No, ma'am. 
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Q Now, you said you were shooting dice in the back of the 

truck? 

A 	Yes, ma'am. 

Q 	Did you win or lose at that? 

A 	I won. 

Q Do you know how much you won? 

A 	I had about five hundred bucks going in and I come out with 

a grand. 

Q 	So, you won about five hundred? 

A 	Yes, ma'am. 

Q Now, we've seen the pictures of how the money was all like, 

crumpled up? 

A 	Yes, ma'am. 

Q Why was that money all crumpled up? 

A 	Because when I hit my - when it come my turn for the dice, 

I made a few small bets with the other guys, fading them. When it come my 

turn to shoot. I bet it all and I hit my point. It took me about eight or nine 

throws to hit my point, and when you got it all bet and you hit your point, 

you snatch your money and go, because if you don't, they're going to keep 

you there and they're going to get it all back from you. I grabbed it up, 

jammed it in my packet and jumped down out of the trailer, went back 

around to the front and I was standing there talking with the driver about 

trying to talk him into, hey, man, you know, running my spiel on him to go 

out on the road with him. I didn't ask him to go to New Orleans. I didn't 
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1 offer to pay him a hundred dollars to take me to New Orleans, that's 

2 ridiculous. 

3 	Q 	Why is that ridiculous? 

4 
	

A 	Because it's just ridiculous. 

5 
	

Q 	Would a truck driver take you to New Orleans for a hundred 

6 dollars? 

7 
	

A 	No, ma'am. 

8 
	

Q 	Why? 

9 
	

A 	Well, number one - 

10 
	

O 	How much would it cost him to go to New Orleans? 

11 
	

A 	In fuel? 

12 
	

Q 	Yes. 

13 
	

A 	From here? 

14 
	

0 	Yes. 

15 
	

A 	Man, that's clear across the country. That's 2,000 miles, 

16 at least. New Orleans is almost all the way to Atlanta. 

17 
	

Q 	So, would it cost more or less than a hundred dollars of fuel 

18 just to go to New Orleans? 

19 
	

A 	It would cost a whole lot more. 

20 
	 a 	So, you didn't offer the trucker a hundred dollars to take you 

21 to New Orleans? 

22 
	

A 	No, ma'am. If I offer somebody or ask somebody to go with 

23 him, it's going with him for work, it ain't paying him to take me somewhere. 

24 
	

CI 	Do you remember when Officer Flaherty came up to the truck? 
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1 
	

A 	Yes, ma'am. 

	

2 
	

Q 	Did you know who he was? 

	

3 
	

A 	Well, I thought he was - the first thing that I thought was 

4 that he was security from Wild West, because the way he - what he done 

5 was he pulled in like he was blocking the truck from getting out, and he got 

6 out of his vehicle, okay. And it was like one of the kind of cars that the - 

7 not the security for the Wild West, the guys that wear the uniforms, but the 

8 security supervisors from the Wild West, I don't know what kind of car, it's 

9 got tinted windows and it don't look like a police car. 

10 	Q 	And we've heard that it was not a marked police vehicle, 

11 right? 

	

12 	 A 	Right. 

	

13 	Q 	So, you thought he was the security from Wild Wild West? 

	

14 	A 	Yes, ma'am. 

	

15 	Q 	And did that cause you some concern? 

	

16 	A 	Yeah, I wasn't supposed to be there. 

	

17 	Q 	What happened next? 

	

18 	A 	He got out of his car and he was real scared or real - scared 

19 is the wrong word, he was intense. And I was half drunk, we'd been back 

20 there shooting dice and drinking beer, and I'd already drank about - this is 

21 maybe an hour and a half, maybe two hours after we got back, I'd already 

22 drank maybe a six-pack already. I mean, I'm not an alcoholic, furniture 

23 movers, that's - 

	

24 	THE COURT: Counsel, would you put a question to him? He's 
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I starting to ramble. 

	

2 	MS. DICKSON: Thank you, Your Honor. 

3 BY MS. DICKSON: 

	

4 	Q 	Just try and answer my questions, okay? 

	

5 	A 	Okay. 

	

6 	Q 	I know there's a whole lot more. 

	

7 	A 	Okay. 

	

8 	Q 	But, what happened after the officer got there? You said you 

9 were half lit - 

	

10 	A 	Okay, he was standing - he got out of his car and he was 

11 standing where I couldn't really see him. I mean, I could see his top, all 

12 right, and he's talking to me but he's doing like this, like he's looking around 

13 like - it spooked me, it was like, it felt like we were surrounded and 

14 somebody was coming, the cops were coming was my first idea, because - 

	

15 	0 	Why was that a concern? 

	

16 	A 	Because I'm a parole violator. 

	

17 	Q 	So, you were concerned that you were about to be arrested? 

	

18 	A 	Yes, ma'am. 

	

19 	Q 	Did you - 

	

20 	 A 	Well, no, I was concerned maybe he had already called the 

21 cops, and I just broke and ran. 

	

22 	0 	Did you hear him say anything about he was investigating a 

23 robbery? 

	

24 	A 	No, ma'am. 
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1 	0 	You don't remember him saying that? 

2 	A 	No, ma'am. 

3 	Q 	And you ran? 

4 	A 	Yeah, 

5 	Q 	And where did you run? 

6 	A 	I ran straight over to the McDonald's and there was a truck 

7 parked there and the refer was running. I know the difference between a 

8 refer running and the motor running, I've been around trucks all my life, And 

9 I jumped up in it and laid down, trying to hide. And the next thing I know - 

10 	Q 	In the cab? 

11 	A 	Yeah. And the next thing I know the guy's out there beating, 

12 and I look and he's got his gun pointed at me. And then I seen his badge on 

13 his thing and I'm like, oh, man, not again. 

14 	la 	And did you struggle when he was trying to pull you out of 

15 the truck? 

16 	A 	Well, I didn't like the way he grabbed me and started jerking 

17 on me. Yeah, I guess I - 

18 	0 	And you're grabbing on to things in the truck like you say? 

19 	A 	Yeah. 

20 	Q. 	Now, did you have some conversation with that officer, and 

21 he told us it was something like - when he said he was arresting you for 

22 armed robbery, you said something about, that wasn't an armed robbery. 

23 De you remember that conversation with him? 

24 	A 	I don't remember exactly what was said, but what it was 
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I was I was letting him know I didn't run because I'm sweating an armed 

2 robbery, I ran because I'm sweating something else, which is the parole 

3 violation. I didn't run because of no robbery. I knew I didn't have nothing 

4 to sweat on that. 

	

5 0 	The officer also said you said something like: do me a favor 

6 and shoot me. 

	

7 	A 	I didn't say nothing like - well, he told me, he said, if this 

8 was twenty years ago, I'd have just blown you away. And I said, pal, you'd 

9 have done me a favor. It went down just like that, because I knew I was 

10 going back to prison for parole violation. it didn't have nothing to do with 

11 no robbery. 

	

12 	0 	Did you rob the Parkway Inn? 

	

13 	A 	No, ma'am, I did not. 

14 	0 	Have you ever been to the Parkway Inn? 

	

15 	A 	No, ma'am, I've gone past there but I've never been in there. 

	

16 	0 	And as far as you know, you've never stayed there, is that 

17 right? 

	

18 	A 	No, ma'am. 

	

19 	Q 	When you're working with truck drivers, do you stay at 

20 motels on occasion? 

	

21 	A 	Yes, ma'am. 

	

22 	0 	Do you know what - do you have to have an I.D. to stay at 

23 motels? 

	

24 	A 	Generally speaking, yeah. 
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1 	G 	Do you have an I.D.? 

2 	A 	No, ma'am. 

	

3 	Q 	So, haw do you stay at a motel without an I.D.? 

	

4 	A 	Stay with somebody else, I guess - 

	

5 	0 	So, someone else rents the room? 

	

6 
	

A 	- with the driver, yeah. 

	

7 
	

Q 	You also had a knife in your pocket? 

	

8 
	

A 	Yes, ma'am. 

	

9 
	

Q 	This knife? (Shows knife to witness) 

10 

	

11 	

it 

knife. I can see it. 

A 	Can I have my glasses? Yeah, that's it, that's it, that's m 

O Can you see it okay? 12 

A 	Yeah, that's it. 13 

	

14 
	

CL 	How long have you carried this pocket knife? 

A 	Man, I've had that pocket knife a long time. 15 

	

16 
	

O 	Are we talking years? 

A 	That's my work knife. You got to have - yes, ma'am, I've 17 

18 had it for years. You got to have a knife like that on the job to cut boxes 

19 open, to cut tape, to cut string. Every lumper carries them. 

	

20 	Q. 	How about truck drivers, do they carry knives? 

	

21 	A 	Yes, ma'am. 

	

22 	MS. DICKSON: Court's indulgence for a moment. 

23 BY MS. DICKSON: 

	

24 	0 	Mr. Day, do you have any tattoos on you? 
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A 	I'm covered with them. 

Q 	Would you stand up? I want you take off your shirt. 

3 
	

A 	Both of them or just - 

	

4 
	

Q 	Just the dress shirt. 

	

5 	MR. FATTIG: Your Honor, I would ask that the photograph that 

6 was earlier marked that shows the tattoos be admitted, rather than this 

7 exhibition. 

	

8 	MS. DICKSON: Well, I think the jury is entitled to see first-hand what 

9 the tattoos look like. 

	

10 	THE COURT: I'll allow it. 

11 BY MS. DICKSON: 

	

12 	Q. 	You have tattoos which cover pretty much your forearms, is 

13 that correct, and above as well? 

	

14 	A 	Yes. 

	

15 	Cl 	But, your forearms on both sides of the fronts and backs of 

16 your arms have tattoos on them, is that correct? 

	

17 	A 	Yes, ma'am. 

	

18 	Q 	And you had those back in April of 2000, is that correct? 

	

19 	A 	Yes, ma'am. 

	

20 	MS. DICKSON: Thank you, sir. 

	

21 	 I have no other questions. 

	

22 	THE COURT: Actually, its a few minutes before twelve, this might 

23 be a good time to break, rather than break in the middle of your cross- 

24 examination. 
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1 	 I'll remind the jury that it's your duty not to discuss this case 

2 among yourselves or with anyone else, nor are you to read, watch, or listen 

3 to any reports or commentary on this case, and that includes without 

4 limitation radio, television, or newspapers, nor are you to form or express 

5 any opinion about this case until it's been finally submitted to you. 

6 	 With that, we'll be in recess until 1:30. We will be in a 

7 different courtroom this afternoon. 

8 	 (Whereupon the lunch recess was taken 

9 	 at the hour of 11:55 a.m.) 

10 
	 * * * * * 
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2 

	

3 
	

(Whereupon the following proceedings were held 

	

4 
	

in the presence of the jury) 

	

5 
	

THE COURT; AU right, we'll be back on the record. Back in the 

6 presence of the turY panel, all members of the panel are present, counsel for 

7 both sides are present, Mr. Day is present. 

	

8 
	

Counsel, you may start your cross-examination. 

	

9 
	

MR. FAT 
	

Thank you, Your Honor. 

	

10 
	

CROSS EXAMINATION 

11 BY MR. FATTIG: 

	

12 
	

Q 	Sir, are you familiar with the Parkway Inn there on South 

13 Industrial? 

	

14 
	

A 	Yes, sir, I know where it's at. 

	

15 
	

Q 	Have you been there before? 

	

16 
	

A 	No. 

	

17 
	

Q 	Never stayed there? 

	

18 
	

A 	No. 

	

19 
	

Q 	When you were arrested you had a thousand eighteen dollars 

20 on you, and fifty-five - 

	

21 
	

A 	Yes, sir, that's what they say. I don't know exactly how 

22 much it was, but that's what the police report indicated. 

	

23 
	

Q 	Does that sound about right to you? 

	

24 
	

A 	It was more than I started out with, I know that. 
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1 	0 	You didn't have that in a wallet, right? 

2 	A 	No, sir. 

3 	0 	In fact, you don't even own a wallet? 

4 	A 	Yeah, I did. 

5 	ci 	Where did you have your wallet at? 

6 	A 	My back pocket. 

7 	 So, you had a wallet on you? 

8 	A 	Yes, sir. 

9 	ci 	Where did you live as of April 22nd, 2000? Were you just a 

10 vagabond on the road all the time, or did you have a residence? It seems like 

11 a simple question. 

12 	A 	I wasn't a vagabond. You know, I was comfortable with 

13 what I was doing. If I wasn't on the road with a trucker and if I was in a 

14 truck stop, generally you can get a trailer to sleep in, a driver will let you 

15 sleep in his trailer. 

16 	ci 	So, you didn't have a home? 

17 	A 	No, sir. 

18 	Q 	In the traditional sense? 

19 	A 	No, sir. 

20 	ci 	No apartment? 

21 	A 	No, sir. 

22 	0 	Is it fair to say that the possessions you had were the 

23 possessions you had on you, other than the t-shirt in the back of the truck? 

24 You had your jeans, right? 
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1 	 A 	Yes, sir. 

	

2 	Q 	Boots? 

	

3 	A 	Yes, sir. 

	

4 	Q 	A knife? 

	

5 	A 	Yes, sir. 

	

6 
	

And that was in your pocket? 

	

7 
	

A 	Yes, sir. 

	

8 
	

And you had a thousand and some dollars, correct? 

	

9 
	

A 	Yes, sir. 

	

10 
	

And you had your boots? 

	

11 
	

A 	Yes, sir. 

	

12 
	

O 	And that was it? 

	

13 
	

A 	Yes, sir. 

	

14 
	

O 	Fair to say? 

	

15 
	

A 	Yes, sir. 

	

16 
	

All the money that was in your pockets, that was all crumpled 

17 up, right? 

	

18 
	

A 	No, sir. 

	

19 
	

Okay. What wasn't crumpled up? 

	

20 
	

A 	The money in my left pocket. 

	

21 
	

O 	You work with these lumpers a lot, right? 

	

22 
	

A 	Yes, sir. 

	

23 
	

And they're generally pretty friendly guys? 

	

24 
	

A 	Give or take. 

25 



1 	 Q 	Get along with them? 

2 	 A 	Sometimes yes, sometimes no sometimes you gotta fight for 

3 turf. 

4 	Q 	You told Sergeant Flaherty that you could have gotten away if 

5 you had tennis shoes on, right? 

6 	A 	I was being silly. 

7 
	

Q 	Did you say that? 

8 
	

A 	Yes, sir. 

9 
	

Q 	Okay. 

10 
	

A 	No, I didn't say I could have gotten away, f said - what I said 

11 was, I could have outrun him because he was slow. 

12 
	

Q 	If you had tennis shoes? 

13 
	

A 	Yes, sir. 

14 
	

O 	And you kidded him about being younger than you and - 

15 
	

A 	About being young - yes, sir, because I was in good shape 

16 back then. 

17 
	

O 	And when you ran across Tropicana Boulevard, it was very 

18 busy, right? 

19 
	

A 	Yes, sir. 

20 
	

O 	In fact, you almost got hit by a car? 

21 
	

A 	I don't know, I was drunk, sir. 

22 
	

O 	You don't have any memory of that? 

23 
	

A 	Yeah, I remember, but 1 don't know if I almost got hit by a 

24 car. 

25 
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6 

7 

8 

9 

10 

1 1 

12 at me to get out and pointing his gun at me, and — 

13 

14 

15 

16 lose, right? Did you say that? 

17 

18 

19 

20 

21 

22 

23 why you were being arrested, right? 

24 	A 	Yes, sir. 

25 

1 	Q 	Okay, well, you remember getting in the truck, right? 

2 	A 	Yes, sir. 

3 	Q 	And when you got in the truck, you hid, right? 

4 	A 	Yes, sir. 

5 	Q 	And that's all you did, right, you laid down and you hid? 

A 	Yes. 

Q That's it? 

A 	Yep. 

truck, right? 

A 	Well, he started beating on the side of the truck and hollering 

A 	Yes. 

Q And you told him, go ahead and shoot me? 

A 	No, I didn't tell him go ahead and shoot me. 

(a 	Did you ever say that? 

A 	No, sir. 

Q 	Now, after you were arrested, you asked Sergeant Flaherty 

Q And then Sergeant Flaherty came and he pulled you out of th rme 1 	_ 

Q And eventually he got you out? 

A 	Yes, sir. 

Q And during that time period you told him you had nothing to 

• 
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I 	 CI 	And Flaherty told you it was because of an armed robbery, 

2 right? 

	

3 
	

A 	Yes, sir. 

	

4 
	

CI 	And then you said something like, what I did was no robbery? 

	

5 
	

A 	Okay, again I'm gonna tell exactly what that was, was that - 

	

6 
	

CI 	Did you say that? 

	

7 
	

A 	No, sir. 

	

8 
	

CI 	Okay, what did you say? 

	

9 
	

A 	Exactly what I said is - I can't remember, but I know what I 

10 meant. What I meant was - 

	

II 
	

C1 	What did you think? 

	

12 
	

A 	- the reason I ran was because of the parole - I got another 

13 reason why I ran, it ain't got nothing to do with the robbery. I don't 

14 remember exactly what I said. But I didn't want to tell him it was a parole 

15 violation, either, because maybe it won't show up and it didn't because it 

16 was already expired. 

	

17 	CI 	A few minutes before Flaherty shows up, you were playing 

18 craps, correat? 

	

19 
	

A 	Yes, sir- 

	

20 
	

0 	And you were also working before Flaherty showed up, right? 

	

21 
	

A 	Yes, sir. 

	

22 
	

0 	In fact, you were getting the trucker's truck ready for another 

23 load, right? 

	

24 	A 	Yes, sir. 
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1 	 Q 	To take off on yet another trip? 

	

2 	A 	Yes, sir. 

	

3 	0 	Who was around when you were doing that, getting the truck 
4 ready to load? 

	

5 	A 	The two lumpers that I worked with that day and two others 
6 that came up while we was back there folding pads. 

	

7 
	

Q 	So, four different lumpers and you? 

	

8 
	

A 	Yes, sir. 

	

9 
	

Q 	And you're back there folding pads - 

	

10 
	

A 	Yes, sir. 

	

11 
	

Q 	- all of you? 

	

12 
	

A 	Yes - no, just me and the two guys that worked that day. 
13 The other two just come and hung out and drinking beer. 

	

14 
	

Q 	And was the trucker around at that time? 

	

15 
	

A 	No, he went inside. 

	

16 
	

Q 	Essentially, you were on the premises of the Wild Wild West 
17 Truck Stop all morning that day, right? 

	

18 
	

A 	NO, sir. 

	

19 
	

Q 	Where were you? 

	

20 
	

A 	We was on the job. 

	

21 
	

Q 	Okay, you mentioned you were loading up - 

	

22 
	

A 	Unloading. 

	

23 
	

Q 	- unloading 12,000 pounds? 

	

24 
	

A 	Yes, sir, if my - I'm pretty sure that's what it was, 1 2,000. 
25 
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That was from 7;30 to 11:30 that morning? 

	

2 
	

A 	Around about that. 

	

3 
	

And that was some place else, not at the truck stop? 

	

4 
	

A 	No, sir, that was at a residence. 

	

5 
	

What residence was that? 

	

6 
	

A 	I don't know exactly where it was 

	

7 
	

Where at? 

	

8 
	

A 	Like Craig, out by — I haven't been in this area in quite awhile, 
9 in about a year now. The other truck stop over there, The Flying J, Craig 

10 Road 1 think it is. 

	

11 	0 	It was a house up there? 

	

12 	A 	Yes, sir. 

	

13 	0 	You were with the lumbers when you did that, right? 

	

14 	A 	Yes, sir. 

	

15 	0 	And the trucker was there? 

	

16 	A 	Yes, sir. 

	

17 	0 	And then you were — after that, you were still with the 
18 lumbers, right? When you came back to the Wild Wild West? 

	

19 
	

A 	Yes, sir. 

	

20 
	

You came back there after 1 1 30, right? 

21 
	

A 	No, it was before. We got back before that. 

	

22 
	

So, it took less than — how long did it take you to unload all 
23 that stuff at the residence? 

	

24 	A 	We got at the residence probably about seven, got back to 
25 
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the truck stop about eleven. 

	

2 	Q 	Not 7;30 to 11:30? 

	

3 	A 	No, sir. Somewhere around there, it could have been 7:30 to 

4 11:30, I'm not sure. 

	

5 	Q 	Okay, you weren't keeping track of time? 

	

6 	A 	No, sir. I just, you know, it was basic, 

	

7 
	

Q 	When you got back to the truck stop - 

	

8 
	

A 	Generally when a trucker wants to go out, I don't remember - 

	

9 
	

MR. FATTIG: There isn't a question posed. 

	

10 
	

THE COURT: Alf right. 

11 BY MR. FATTIG: 

	

12 
	

Q 	When you got back to the truck stop, were you hanging out 

13 with the lumpers at that point? 

	

14 
	

A 	Yes, sir. 

	

15 
	

Q 	In fact, you testified on direct that you, as in we, made a beer 

16 run. You went with the lumpers to make a beer run, right? 

	

17 
	

A 	Well, one guy wouId make a beer run, another guy would 

18 make a beer run, you know. 

	

19 
	

Q 	There were several beer runs? 

	

20 
	

A 	Right. 

	

21 
	

Q 	And you were hanging around - 

	

22 
	

A 	By we - can I answer? 

	

23 
	

Q 	Yes. 

	

24 
	

A 	By we, meaning one of us. 
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1 	 MS. DICKSON: Excuse me, may I have the Court's indulgence for a 

2 moment. I think this is my witness. 

3 	THE COURT: You may. 

4 	 (Person enters the back of the courtroom) 

5 	MS. DICKSON: I'm sorry, never mind. 

6 	THE COURT: All right. 

7 BY MR. FATTIG: 

8 	Q 	While you were making the beer runs, you were drinking beer 

9 and you were still working, right? 

10 	A 	Yes, sir. 

11 	 0 	By getting that truck ready, right? 

12 	A 	Yes, sir. 

13 	Q 	And then you have the craps game with the other lumpers, 

14 there was four of them, right? 

15 	A 	Yes, sir. Well, can I answer that? 

16 	Q 	Yes. 

17 	A 	While me and the other two guys that are working on the 

18 truck are folding pads, two other guys come up, they started throwing dice 

19 while we're folding pads and drinking beer. After we got done folding the 

20 pads, then we got in the game too, one at a time, kind of like. 

21 	Q 	Then you played craps? 

22 	A 	Right. 

23 	Q 	You play craps and you make a bunch of money, right? 

24 	A 	Well, yeah. 

25 
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1 
	

Q 	And then you go around and you talk to the trucker, right? 

2 
	

A 	Right. 

3 
	

0 	And then Flaherty shows up? 

4 
	

A 	Right. 

5 
	

O 	You didn't know the name of that trucker, right? 

6 
	

A 	No, sir. 

7 
	

Q 	You don't know the name of any of those lumpers, either? 

8 
	

A 	No sir. 

9 
	

Q 	Nothing? 

10 
	

A 	No, sir. I didn't associate with them. 

11 
	

Q 	Didn't associate with them. It's common to hitch rides at a 

12 truck stop, right? 

13 
	

A 	Hitch rides, yeah. 

14 
	

Q 	In fact, you get jobs with truckers occasionally? 

15 
	

A 	Yes, sir. 

16 	Q 	Or you can hitch a ride and go to a different part of the 

17 country, because the trucks are interstate trucks, right? 

18 	A 	I guess if one wanted to leave town and was ready to, yeah, 

19 I guess he could. 

20 	 Q 	Those Jumpers, they pretty much hang out there at the Wild 
21 Wild West all day, don't they, the truck stop? That's where the work is? 
22 
	

A 	It was a Saturday. 

23 
	

O 	Do lumpers keep normal businessman-type hours like bankers' 

24 hours? 

25 
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1 	 A 	Generally, Monday through Friday they're there like 6:30 in 

2 the morning and they'll stay there all day because a truck will come in at 

3 three o'clock in the afternoon, gonna load in the morning, and he'll line his 

4 help up right then and the guy will just meet him back there the next 

5 morning. 

6 	Q 	But Saturdays they don't stick around? 

7 	A 	Sometimes we'll show up on a Saturday, but a lot of times on 

8 Saturdays we'll just hang out and drink beer. 

9 	Q 	After you were arrested, you never asked to get any 

10 possessions from anywhere, right? 

11 
	

A 	Yes, sir, I did. 

12 
	

O 	You did? Who did you ask? Was it a police officer or was it 

13 someone else? 

14 
	

A 	I had somebody in the jail contact or try to contact somebody 

15 that might have had my clothing, and I never heard - 

16 
	

O 	By clothing, what were you referring to, the t-shirt? 

17 
	

A 	No, sir, my bags that were at somebody's house. 

18 
	

O 	You just testified earlier that - with regards to all of the 

19 possessions you had? 

20 
	

A 	Yes, sir. 

21 
	

G 	You didn't mention any bags or anything. 

22 
	

A 	My bags, all my belongings were at somebody's house. I was 

23 in jail and I didn't want to lose my things, and I lost them. 

24 
	

G 	Whose house, another lumper? 
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1 	A 	No, it was a guy that has a concrete business, one of the 

2 people who I would stay at his house occasionally. He hired me out of the 

3 Wild Wild West to go move — his mother-in-lavv died and he hired me to 

4 come take all her stuff out of her house and put it in storage. And we got 

5 to knowing each other a little bit after working together that day, and I just 

6 started, every once in awhile, coming over to his house. 

7 	Cl 	What is his name? 

8 	A 	Bob Mortenson. 

9 	G 	Where is his house at? 

10 	A 	It's on Upland Drive, Upland Place, something like that. It's 

11 right off of Charleston. 

12 	Q 	In Las Vegas? 

13 	A 	Yes, sir. 

14 	G 	After you were arrested, or in fact at any point that day, you 

15 never told anyone about the truck driver and the lumpers that you had been 

16 with all day, right? 

17 	A 	Pardon me? 

18 	G 	At any point that day, you never told anyone about the 

19 trucker who you were working for that day and about the lumpers who you 

20 had been with all day, right? 

A 	I don't remember, sir. 

0 	You usually carry change with you, right? 

A 	If I have it. 

0 	You did that day, though, right? 
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I Ii 	A 	Fifty-five cents. 

Q Yeah. In April of 2000, you still thought you were on parole, 

right? 

A 	Yes, sir. 

Q But you knew it was almost over, right? 

A 	I knew when I left that it was almost over. I'd been gone for 

over a year. 

Q You knew about a year before or over a year before that it 

was almost over? 

A 	Yes, sir. 

O In fact, didn't you mention something about 60 days being 

left on your parole? You thought there was 60 days left? 

A 	Somewhere around there. 

O When you left? 

A 	Yes, sir. 

O And that was over a year before, in April of '99, before then? 

A 	At the time I left, I had close to about 60 days left, and from 

the time I left until the time I was arrested, maybe a little over a year had 

passed. 

Q 	Isn't it a fact that if you would have been violated on parole, 

you would have done another 60 days or thereabout? 

MS. DICKSON: Objection, Your Honor, that's not the law, not with a 

parote violation. 

THE COURT: Overruled. 
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1 BY MR. FATTIG: 

2 
	

G 	You're a gambler, right? 

3 
	

A 	Occasionally. 

4 
	

Q 	You bet all the money you had in the world on that one roll of 

5 dice? 

6 
	

A 	No, sir. 

7 
	

Q 	You didn't? 

8 
	

A 	No, sir. 

9 
	

Q 	You don't have any bank accounts, right? 

10 
	

A 	No, sir. 

11 
	

O 	But you got lucky and you doubled your money? 

12 
	

A 	Not really, not quite doubled it. 

13 
	

Q 	You didn't quite double it? 

14 
	

A 	No, sir. 

15 
	

Q 	You almost doubled it, is that fair, or less? 

16 
	

A 	I don't know how much I had bet. All I know is that I had 

17 maybe between — the night before I had about five hundred bucks. But I 

18 don't know, I was drinking and I don't know how much I went through the 

19 night before. 

20 	Q 	So, you had less than five hundred at some point? 

21 
	

A 	Around there somewhere. 

22 
	

Q 	And you ended up with more than a thousand, right? 

23 
	

A 	Yes, sir, plus the hundred and twenty that the driver paid me. 

24 
	

CI 	Plus that? 
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1 	A 	Yes, sir. 

	

2 	0 	When did you get paid? 

	

3 	A 	Just before Flaherty pulled up. I just stuck it in my pocket. 

4 That was the folded money in this pocket. 

	

5 	0 	Other than the craps game, fair to say you were pretty much 

6 working all day? 

	

7 	A 	Yes, sir. 

	

8 	0 	You didn't play craps for very long, did you? 

	

9 	A 	No, they prayed for a little while. 

	

10 	0 	The question was you. 

	

11 	A 	Okay, I'm sorry. 

	

12 	0 	Are you a trucker, a lumper, or a loader? 

	

13 	A 	I'm a lumper and a loader. 

	

14 	0 	Do you drive trucks, too? 

	

15 	A 	Yes, sir. 

	

16 	0 	And you're driving trucks around this time period? 

	

17 	A 	I can. 

	

18 	CI 	You can, and you did? 

	

19 	A 	Yes, sir. 

	

20 	CI 	A pretty good life, isn't it? 

	

21 	A 	It's wonderful. 

	

22 	CI 	Make a lot of dough? 

	

23 	A 	Not a lot. For me, it's good. 

	

24 	CI 	A hundred dollars a day when you're on the road? 
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2 

3 	A 

4 	0 

5 	A 

6 plus expenses. 

1 A 	Yes, sir, and expenses. 

Ct 	Plus expenses? 

Yes, sir. 

A dollar per a hundred weight? 

When I'm on the road it's just straight hundred dollars a day, 

	

7 	Q 	And then when you're loading, it's a dollar per hundred 

8 weight, is that fair? 

	

9 	A 	Well, it depends. it depends if it's an independent operator 

10 or if it's a company driver. Independent operators make two hundred, two 

11 hundred fifty thousand dollars a year, he'll pay a good loader extra money if 

12 the loader appears to - can present himself as a competent loader. 

	

13 	0 	Sometimes it's more? 

	

14 	A 	Yes, sir. 

	

15 	Q 	You pretty much lived out of a suitcase, though? 

	

16 	A 	Yes, sir, exactly; two bags. 

	

17 	Q 	You don't have an I.D., right? 

	

18 	A 	No, sir. 

	

19 	Q 	You're able to do - hustle occasionally, as you said on direct 

20 examination, right? 

	

21 	A 	Yes, sir. 

	

22 	Q 	And, in fact, you're able to pose as pretty much any driver 

23 you want for these various companies, right? 

	

24 	A 	Well, not - yeah, I mix, I mingle in so they don't run me out 
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I of the truck stop. 

	

2 	0 	Exactly. You mingle in as a trucker in these various uniforms? 

	

3 	A 	Yes, sir. 

	

4 	0 	In order so the security doesn't run you off? 

	

5 	A 	Exactly. 

The security runs off these Jumpers all the time, right? 

A 	Yes, sir. 

Lumpers are pretty important to truckers, aren't they? 

A 	Yes, sir, they are. 

In fact, they're essential, aren't they? 

A 	Yes, sir. 

O 	They do a lot of good work and they're necessary - 

A 	Yes, sir. 

	

14 
	 o 	- to the whole industry? 

	

15 
	

A 	Yes, sir. 

	

16 
	

The night before you had somewhere around five hundred 

17 dollars? 

	

18 
	

A 	Somewhere around there, yes, sir. 

	

19 
	

And you slept out in the truck? 

	

20 
	

A 	Yes, sir. 

	

21 
	

And you slept with the trucker that you were with that day? 

	

22 
	

A 	Yes, sir - no, sir. I slept with the trucker that I came into 

23 town with. 

	

24 
	

And that was out of Atlanta? 
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	• 	• 

	

1 
	

A 	Yes, sir. I didn't sleep with him, I slept in his trailer. 

	

2 
	

CI 	You slept in his trailer? 

	

3 
	

A 	Yes, sir. 

	

4 
	

Q 	Would that be the cab? 

	

5 
	

A 	The trailer, these are tractor trailer semi's we're talking about. 

	

6 
	

Q 	So up, right behind where the driver sits? 

	

7 
	

A 	No, sir, back in the trailer. 

	

8 
	

Q 	No, back? Back in the - 

	

9 
	

A 	You take the folding pads, the furniture pads, lay them out 

10 about six of them on the floor and you've got a mattress about like that, 

11 sleep like a baby. 

	

12 
	

Q 	Sleep in the back of the truck? 

	

13 
	

A 	Yes, sir. 

	

14 
	

Q 	Was it empty back there? 

	

15 
	

A 	Yes, sir. 

	

16 
	

Q 	You were getting paid a hundred dollars a day? 

	

17 
	

A 	Yes, sir. 

	

18 
	

Q 	On that trip from Atlanta to Las Vegas? 

	

19 
	

A 	Yes, sir. 

	

20 
	

Q 	Getting paid to drive an empty truck across country, right? 

	

21 
	

A 	No, sir, we off-loaded in Victorville, California. 

	

22 
	

Q 	You told Officer Flaherty that you had a truck, didn't you? 

	

23 
	

A 	Yes, sir. 

	

24 
	

Q 	In fact, you pointed to a truck there in the truck stop, a 
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1 different one than where the trucker was at? 

2 
	

A 	No, I told him it's back over in the other lot. 

3 
	

Q 	You pointed in a direction? 

4 
	

A 	If you want me to show you on the thing, I'll show you where 

5 1 was talking about. 

6 

7 

8 

9 

10 

11 right? 

12 

13 

0 	What kind of truck was it? 

A 	Allied Van Lines. 

Cl 	And this was your truck? 

A 	Not my truck, that was the truck I came in on. 

O 	You came in on it, but you weren't with that driver anymore, 

A 	No, sir, he wasn't going nowhere. 

0 	Earner when you had the shirt on, you have it on now and you 

14 took it off, fair to say all the tattoos are covered up on your arms? 

15 
	

A 	Yes, sir. 

16 
	

Q 	No tattoos anywhere visible? 

17 
	

A 	Not now. 

18 
	

Q 	The robbery there at the Parkway Inn, that's not the first 

19 robbery you've ever committed, is it? 

20 
	

A 	I didn't commit that robbery, sir. 

21 
	

Q 	You didn't commit the robberies from before? 

22 
	

A 	I didn't commit the robbery at the Parkway Inn, no, sir. 

23 
	

CE 	In 1984, you were convicted of robbery in Missouri, correct? 

24 
	

A 	Yes, sir, an unarmed bank robbery with a note. It's a whole 
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lot different than cowboy style running in with a gun or knife, taking 

2 something from somebody. 

	

3 
	

A man named Price Beasley, do you know him? 

	

4 	A 
	

I've heard the name, the name sounds familiar, but - 

	

5 
	

What context does the name sound familiar? Could he be a 

6 lumper? 

	

7 	A 	It's possible. Is it Bryce Beasley or Price Beasley? 

	

8 	MR. FATTIG: Court's indulgence. 

	

9 	THE WITNESS: As I said, sir, I don't associate with them guys too 

10 much. I work with them and - 

	

11 	THE COURT: There's no question pending. 

12 BY MR. FATTIG: 

	

13 
	

Price Beasley, that's the name. Strike a bell? 

	

14 
	

A 	I'm not sure, sir. 

	

15 
	

Not sure? 

	

16 
	

A 	No, sir. 

	

17 
	

O 	An individual who - you don't have any contact with a person 

18 named Price Beasley? 

	

19 
	

A 	It sounds familiar.. 

	

20 
	

Are you good friends with any lumpers? 

	

21 
	

A 	No, sir. 

	

22 
	

Do you know any Jumpers for any period of time at all? 

	

23 
	

A 	Not really, it's real competitive and you've got to stand your 

24 ground and kind of, you know, make sure that somebody don't try to run 

25 
II - 79 

395 



1 you off or - you got to be a man around the truck stop, otherwise they'll 

2 gang up on you and run you off. 

3 
	

Q 	You're paid in cash exclusively on these jobs, right? 

4 
	

A 	Yes, sir. Well, every once in awhile a driver will - let me 

5 clarify that. I had one driver sent me a comp check. I said earlier that I'd 

6 never had anything to do with comp checks. I had one driver who was in 

7 another part of the country and I was in another part of the country and I 

8 was broke, and he sent a comp check to this truck stop and I went and 

9 picked up fifty dollars cash and went and - 

10 	Q 	Besides that one check for fifty dollars - 

11 	A 	That was it. 

12 	0 	- you've always been paid in cash? 

13 	A 	Cash, yes, sir. 

14 	0 	What kind of companies are these that are paying you in 

15 cash? 

16 	A 	These are generally the only ones that I ever run with an 

17 independent operator is that, the way it is - 

18 	Q 	Are they the drivers or are they the companies? 

19 	A 	The drivers lease their trucks to the companies. United, 

20 Allied, North American, Mayflower, they own their own rigs and they - if 

21 you look on the side of the rig a lot of times you'll see, owned and operated 

22 by so and so, but you'll see a big Mayflower sign on the side of it. 

23 	0 	So, the truckers are leasing the vehicles from Mayflower and 

24 North American, is that correct? 
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A 	No, the driver most - a lot of times the driver owns the truck 

2 himself and he leases it to Mayflower. He leases it to an agent for Mayflower 

3 is how they work it. 

	

4 
	

Q 	Okay. And he gets his business through that negotiation with 

5 the company? 

	

6 
	

A 	Through that agent, yes sir. That agent does all his booking 

7 for him and - 

	

8 
	

Q 	So, this trucker is basically the independent contractor? 

	

9 
	

A 	Yes, sir. 

	

10 
	

Q 	He's his own man? 

	

11 
	

A 	Yes, sir. 

	

12 
	

O 	And he's paying you in cash every single time? 

	

13 
	

A 	Yes, sir. 

	

14 
	

0. 	Besides that one check. 

	

15 
	

A 	Besides that one I forgot about that one time. It wasn't 

16 nothing, it was just fifty bucks I needed. 

	

17 
	

MR. FATTIG: Nothing further. 

	

18 
	

REDIRECT EXAMINATION 

19 BY MS. DICKSON: 

	

20 
	

Q 	Just a few questions. Mr. Day, Mr. Fattig was asking you 

21 about the property that you owned back in April of 2000? 

	

22 
	

A 	Yes, ma'am. 

	

23 
	

O 	And we went through the things you had actually on your 
24 physical body. Did you have other property that belonged to you at that 
25 
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time, other clothing, other personal items? 

2 
	

A 	That belonged to me? 

3 
	

Did you have other clothing than the clothing you were 

4 wearing that day? Did you own other clothing? 

5 
	

A 	I had my t-shirt in the truck, that's it. 

6 
	

How about other clothing? 

7 
	

A 	No, no other clothing. 

8 
	

You told us, maybe I'm confusing you. You told us that you 

9 had a lot of different outfits for the different companies - 

10 	A 	In my bags over at Bob's house. 

11 	Q 	So, there was, there were other things that belonged to you 

12 that were not with you on that day? 

13 	A 	Yes, ma'am. 

14 	Q 	Okay, and they were over at Bob's house? 

15 	A 	Yes, ma'am. 

16 	0 	And since that time, they've disappeared? 

17 	A 	Disappeared. I can't get him - can I answer? 

18 	Q 	Well, you were arrested after - well, we know you were 

19 arrested on April 22nd, correct, and you were taken to jail? 

20 	A 	Right.. 

21 	Q 	And during that period of time, you were not able to contact 

22 any of the witnesses or to get in touch with the people about your property? 

23 	THE COURT: Counsel, you're leading. 

24 	 MS. DICKSON: That's true, I'm sorry, Your Honor. 
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THE WITNESS: Can I answer why? 

2 BY MS. DICKSON: 

	

3 
	

Q 	Why? 

	

4 
	

A 	Because he has a cell phone and in the jail you can't get out 

5 to a cell phone. I don't even know if he still lives there anymore. 

	

6 	0 	Mr. Fattig also asked you about this robbery you did back in 

7 1984? 

	

8 
	

A 	Yes, ma'am, 

	

9 
	

Q 	And you told the ladies and gentlemen that you did a bank 

10 robbery? 

ii 
	

A 	Yep. 

	

12 
	

Q 	Was there any weapon used in that offense? 

	

13 
	

A 	No. 

	

14 
	

Q 	Was there any threat in that offense? 

	

15 
	

A 	No. 

	

16 
	

Q 	Was it just — what did you do? 

	

17 
	

A 	I gave them a note, told them — 

	

18 
	

THE COURT: Counsel, you're not to get into the prior and what 

19 happened on the prior, it's not relevant to this proceeding. 

	

20 
	

MS. DICKSON: Okay, Your Honor, Mr. Fattig brought it up on his 

21 cross-examination, that's why I was going into it. 

	

22 
	

THE COURT: He asked a question. I think your client is the one who 

23 went into the details. 

	

24 
	

THE WITNESS: I didn't threaten anybody or hurt anybody. 
25 
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THE COURT: There's no question pending. 

MS. DICKSON: You have to wait until I ask you a question. 

BY MS. DICKSON: 

Q Now, Officer Flaherty - I'm sorry, you told Officer Flaherty 

something about you had nothing to lose, go ahead and shoot, or you wish 

he had shot you, something like that. What exactly do you remember saying? 

A 	We were on the way to jail and he said something about 

busting a cap in me, and I was, and I'm going to jail. And I'm thinking - I 

was being facetious, you know, maybe it would have been better off if you'd 

have shot me. I was depressed, I was, oh, man, I'm going to jail, I'm like, 

man, wow, and it didn't mean nothing. I wasn't suicidal or anything like 

that, just, I didn't want to go back to jail, that's al. 

O When Mr. Fattig was asking you about the times when you 

worked on this particular day, 7:00 to 11:00, 7:30 to 11:30 - when you're 

working for a truck driver as a lumper loading and unloading, are you paid by 

the hour, by the time, or are you paid by the weight? 

A 	It differs. 

Q Okay. 

A 	It differs. Sometimes - for instance, on the day this particular 
job where we were - on the day this happened, on April 22nd, I got paid a 

flat rate, and the reason I got paid a flat rate was because I lined up the help 

on a Saturday. The crew, the other two guys, got a mini four, all right. I 

paid them or told them, you know, it don't come out of my pocket, it comes 

out of the boss' pocket, forty dollars, ten dollars an hour. 
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Q So, they were paid by the hour? 

	

2 
	

A 	It cost him two hundred dollars to get his trailer unloaded. 

	

3 
	

O 	Now is that - does somebody keep track of the time, is 

4 somebody watching? 

	

5 
	

A 	No. 

	

6 
	

Q 	Or do they figure that based on the weight it takes four hours? 

	

7 
	

A 	No, we know we got there at seven o'clock in the morning, 

8 we left there at eleven o'clock, or usually what they do is, like let's say we 

9 get to the residence at seven o'clock in the morning, we're done at ten and 

10 it takes us twelve to get back to the truck stop where we picked the help 

11 up, they get paid all the way back to the truck stop, back to wherever we 

12 pick them up at. 

	

13 	0 	Do you know exactly how much money you had on April 

14 22nd? 

	

15 
	

A 	No, ma'am. 

	

16 
	

Q 	Were you keeping track - 

	

17 
	

A 	All I know is what the police report said, that I know the night 

18 before I had around five hundred bucks, and after I come to jail and I got the 

19 police report it said I had a thousand eighteen dollars. That's all I know. 

	

20 	Q 	You went out drinking and gambling the night before, is that 

21 correct? 

	

22 	A 	Yes, ma'am. 

	

23 	Q 	Were you keeping track of whether you won or lost at that 

24 time? 
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1 	A 	I wasn't winning or losing. It was, I'm not a big - when I'm 

2 playing slat machines, it's just, you know, what I'm doing is, I'm drinking 

3 for free. I'm putting a few dollars in the nickel machines and the girls are 

4 bringing me beers and I'm tipping them a dollar each beer they bring me, and 

5 to me that's, you know, I enjoy that. And as far as getting in a crap game 

6 like that. I kind of got suckered into it, but once everything gets, betting gets 

7 going, you know, you get suckered into it. And that's why when I hit my 

8 point, I snatched up my money, stuck it in my pocket, and got out, told 

9 them guys, see ya. 

10 	Ct 	And do you know how much you won? 

11 	A 	No, ma'am. 

12 	0 	Now, you said that the name Price Beasley is familiar, but you 

13 don't know whether you know the gentleman or not? 

14 	A 	No, ma'am. 

15 	 CI 	Now, if he comes into court today, is it possible he's 

16 somebody you recognize but didn't know his name? 

17 	A 	Well, I haven't been around there for a year, so I don't know 

18 if, you know, it depends. If it's somebody that r worked with a few times, 

19 maybe I'll remember him. If it's just somebody that - I don't know. Like I 

20 told the gentleman, the name kind of rings a bell, I don't know why, but I 

21 don't know why you're asking me about him, because he's not - I don't 

22 understand, basically. 

23 	MS. DICKSON: Okay, I have no other questions. 

24 	MR. FATTIG: May we approach briefly, Your Honor? 
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1 	THE COURT: You may. 

2 	 Whereupon a bench conference was held) 

3 	MR. FATTIG: Nothing further. 

4 	THE COURT: All right. Mr. Day, you may step down. 

5 
	

You may call your next witness. 

6 
	

MS. DICKSON: I need to check the hallway, Your Honor. 

7 
	

(Short pause in the proceedings) 

8 
	

THE COURT: Mr. Day, keep your comments to yourself, you're no 

9 longer on the stand. 

10 	 PRICE BEASLEY 

11 Having been called as a witness and being first duly sworn testified as 

12 follows: 

13 	 DIRECT EXAMINATION 

14 BY MS. DICKSON: 

15 	Q 	Mr. Beasley, you told us your name, can you tell us what you 

16 do for a living? 

17 	A 	I'm a lumper, a furniture lumper. I'm an experienced furniture 

18 lumper. I work for different agents like United, Bekins, Ellis, Mayflower, all 

19 the different moving companies. 

20 	Q 	I'm having a little bit of trouble understanding you because 

21 you talk real fast. 

22 	A 	All different moving companies, like Ellis, United, Bekins, all 

23 different names. I do furniture, a furniture lumper. I load, unload, pack, all 

24 that. 

25 
II - 87 

403 



	

1 	 Q 	How long have you been lumping? 

	

2 	A 	For about nine years now. 

	

3 	Q 	As a lumpier, how do you get your jobs? 

	

4 	A 	Well, through agents, then through different drivers contact 

5 you on your beeper, give you a job, got a job for you, like that. 

	

6 	Q 	And is there also a place where the lumpers hang out? 

	

7 	A 	Yeah, there's lots of different truck stops. 

	

8 	Q 	How about at the Wild Wild West, do they — 

	

9 	A 	That's where lumpers — a lot of lumpers will be there at the 

10 Wild Wild West. 

	

11 	 Q 	I'm going to ask you to look at Robert Day over here. 

	

12 	A 	Yeah, I worked with him several times, 

	

13 	Q 	Do you remember him from being a lumper? 

	

14 	A 	Yes. 

	

15 	0 	Now, I'm going to also ask you, about how much does a 

16 lumper make? 

	

17 	A 	Well, it always varies. If you get lucky loading, you make 

18 $1.25 a hundred. For 10,000, you get $1 2 5. You get a 20,000 load, you 

19 get $2 5 0. If you're packing, they pay like $30 an hour or $31 an hour. 

O I'm sorry, if you're packing they pay — 

A 	If you're packing you're making $31 an hour or $30 dollars an 

hour, packing. 

O So, you make more packing than unloading? 

A 	Yeah, packing you make more. Most pays cash, less cash. 
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1 	Q 	You're paid in cash? 

2 	A 	Yes. 

3 	Q 	Would you tell us what your average weekly income is? 

4 	A 	Well, somewhere running from a 'thousand - from eight 

5 hundred to a thousand to - you make more than a thousand a week 

6 sometimes, fourteen, sixteen hundred. It depends on what kind of job 

7 you're working, if you're packing. 

8 	O. 	A range somewhere between eight hundred and sixteen 

9 hundred dollars, something rike that? 

10 	A 	Yeah, a week, yes; it ati depends. 

Q A week? 

A 	Yes: 

O And that's in cash? 

A 	That's cash. 

MS. DICKSON: Thank you, I have no other questions. 

CROSS EXAMINATION 

BY MR. FATTIG: 

Q Sir, do you always get paid in cash? 

A 	Yeah, the shipper, they come in and they want to give you a 

personal check and we have to go to the bank and get it. I asked them to 

make it out in a cashier's check. So, we ask for a cashier's check and they 

can cash it and pay us off in cash. 

O How did you find out you were going to testify on behalf of 

the defendant? 
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1 	A 	Oh, I ain't knowing I'm testifying, just coming and showing - 

2 one of the investigators come down and I was up there waiting on a driver 

3 to show up. And he come up and showed us a picture and I said, yeah. I 

4 worked with this guy, he's a lurriper. 

	

S 	Q 	Flow long ago was that? 

	

6 	A 	What, I talked to the investigator? 

	

7 	Q 	Yes, the first time? 

	

8 	A 	About three or four weeks ago; about two or three weeks 

9 ago. 

	

10 	CI 	What kind of clothes do you normally wear when you're 

11 loading? 

	

12 	A 	Well, when you're a lumper you gotta wear the - what agent 

13 you're looking for, you got a Mayflower shirt and blue jeans. You gotta 

14 wear blue jeans and a t-shirt with the name of the company you're working 

15 for. 

	

16 	Q 	And you'd wear gloves to load and unload? 

	

17 	A 	Yes, you need some. Yes, that's one thing, you need gloves, 

18 you can wear gloves. Sometimes you don't to move, I mean, you're loading, 

19 you don't need no gloves to move because you can't hold the furniture and 

20 stuff like that. You can wear gloves, though, some wear gloves. 

	

21 	CI 	How long does it take to unload 12,000 pounds? 

	

22 	A 	Well, 1 2,000 to unload, takes me about five hours, five and a 

23 half hours. 

	

24 	Q 	Lumpers are a pretty important job, isn't it? 
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A 	Oh, yes. They train you, they buy you work for you, how to 

2 move furniture, how to pad furniture. 

3 
	

Q 	Its a pretty important job to the truckers, right? 

4 
	

A 	Yes, you gotta know how to do it. 

5 
	

MR. FATTIG: Nothing further. 

6 
	

MS. DICKSON: Thank you, I have no questions. 

7 
	

You may leave, Mr. Beasley, thank you. 

8 
	

THE COURT: All right. Your next witness, Ms. Dickson? 

9 
	

MS. DICKSON: We have no other witnesses, Your Honor, we rest.  

10 
	

MR. FATTIG: No rebuttal, Your Honor. 

11 
	

THE COURT: All right, then that concludes the evidentiary portion of 

12 the trial. 

13 
	

Counsel approach? 

14 
	

(Whereupon a bench conference was held) 

15 
	

THE COURT: All right. Ladies and gentlemen, I'm now going to read 

16 to you the jury instructions. I'd like to be able just to orally state them to 

17 you, but some of them are quite involved, and it is important that I read 
18 them to you word by word. If, as I read them, some of them sound a litt?e 
19 confusing or a little involved, don't be overly concerned about it, you will 
20 have a copy of the jury instructions to take with you to the jury deliberation 
21 room where you can read them for yourselves and go over them and discuss 

22 them. 

23 
	

lWhereupon the Court reads 

24 
	

the jury instructions aloud to the jury) 

25 
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THE COURT: Counsel, you may make your closing argument 

2 
	

MR. FATTIG: Thank you. 

3 
	

CLOSING ARGUMENT 

4 BY MR. FATTIG: 

5 
	

May it please the Court, counsel, ladies and gentlemen of the jury. 

6 The job you have at hand is the same job any jury is going to have at this 

7 point in the case. You have to sift through the evidence you've heard, and 

8 that evidence has been by witnesses from the witness stand and by any 

9 exhibits that have been admitted. That's the only evidence in the case. 

10 You've got to sift through that and you've got to answer two main questions, 

11 and they're the same questions any jury has to ask: what crimes were 

12 committed, if any, and who committed them. 

13 
	

Now, with this particular case, I would submit that the first 

14 question, the first question of what crimes were committed is not going to 

15 be in dispute as much as the second question. Clearly from the evidence 

16 presented in this case that you heard, whoever walked into the Parkway Inn 

17 on April 22nd of 2000, committed robbery with use of a deadly weapon and 

18 burglary while in possession of a deadly weapon. However, despite that, I 

19 would be derelict in my duties as a District Attorney if I did not address the 

20 law and explain how it might fit the particular facts that you have heard. 

21 
	

Before I talk about the instructions relating to the law, I want 

22 to point your attention to Instruction No. 23, which is normally called the 

23 common sense instruction. Instruction No. 23, I'm focusing in a little bit, 

24 because this is one of the instructions that really sort of tells you how you 
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1 can go about doing your job. One of the reasons the jury system in this 

2 country is such a revered institution is the fact that it brings together twelve 

3 people of diverse backgrounds. And it brings you together, it puts you as 

4 one unit to work together, and the law understands that you're not going to 

5 come in here as clear slates. You're going to bring with you common sense 

6 and everyday experiences that we all know. And it's important for you to 

7 use that common sense when you go through the evidence, and it's 

8 important for you to ask important questions like what is reasonable, what 

9 makes sense to me. Now, what is reasonable? Oftentimes I would submit 

10 that the truth lies in good old common sense and asking yourself what 

11 makes sense to you, based on what you know about how the world works. 

12 
	

What crimes were committed that day? The evidence has 

13 shown us that the crime of burglary while in possession of a deadly weapon 

14 was committed that day. Now, most people when they think about the 

15 crime of burglary have a certain expectation in their head, and I think the 

16 common stereotype is when you think about a burglary, you think about 

17 perhaps a cat burglar breaking into houses at night, maybe dressed in black, 

18 with a knapsack. Well, when you think about that type of stereotype, it's 

19 not inaccurate, that is burglary, as long as he's entering various houses, he 

20 or she, with a certain intent, and that intent is to steal. 

21 
	

The reason I bring that up isn't that that stereotype is wrong, 

22 it's just that it tends to create a notion that the crime of burglary is a bit 

23 more narrow or more narrow than the law recognizes. And the law is much 

24 more expansive, and specifically the law provides that the structure for 
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I which the burglar can go into doesn't necessarily have to be a home, it can 

2 be any building. And that's what the law in this particular case specifically 

3 instructs you. And Instruction No. 8 is the instruction on burglary, and it 

4 reads, quote, "Every person who by day or night enters any building with 

5 the intent to commit larceny and/or a felony therein is guilty of burglary," 

6 unquote. Now, certainly the front desk area, as you heard the evidence, 

7 at the Parkway Inn is a building, and under the law that can be burglarized. 

	

8 	 The most - oftentimes, the most difficult aspect of the 

9 particular crime of burglary is the second aspect, and that's the aspect of 

10 the mental state. You need to have the physical act of entering into a 

11 structure and you need to do it with a specific mental state. In this case, 

12 there needs to be proof that the defendant entered the Parkway Inn with the 

13 intent to steal, that he steal something from inside, or with the intent to 

14 steal something by force, which is essentially the crime of robbery, but I'll 

15 talk a little bit more specifically about that in a minute. 

	

16 	 Now, on the face of it, this might seem fairly difficult. How 

17 do you look inside the mind of someone when they go inside a particular 

18 building, because that's what this requires, it requires you to look inside and 

19 think about what makes sense, what was he thinking about. Well, how is 

20 that possible? Use the law that Judge Hardcastle just read to you, and you'll 
21 be given a copy of those instructions when you go back, and use your 

22 common sense. And again, the law recognizes that the old axiom, actions 

23 speak louder than words, really applies in this situation. And specifically, I'll 

24 point you to Instruction No. 1 2, which tells you that the intention with which 

25 
II -94 

410 



I 

S 
	 • 

1 an entry is made is a question of fact, which may be inferred from the 

2 defendant's conduct and all of the circumstances disclosed by the evidence. 

3 Again, this is not rocket science with this particular count. 

	

4 	 The instant the defendant entered that building, his intent was 

5 clear. When Karen Walker first noticed him, he was already behind the gate 

6 where customers are not allowed. The defendant had the knife in his hand 

7 and he immediately told Karen Walker, open up those drawers, referring to 

8 the cash register. He was told that they were open by Ms. Walker and he 

9 immediately started grabbing the money. So, the answer to what was going 

10 on inside the defendant's head when he entered is pretty clear cut. He 

11 obviously did not go into that building to get a room, to use the restroom. 

12 He went in there to steal, and by force, if necessary, because he had that 

13 weapon. 

	

14 	 And what about the deadly weapon aspect of this case? 

15 There are two instructions that I would submit to you you need to read in 

16 tandem when deciding whether or not State's Exhibit No. 5-A, which is that 

17 knife, constitutes a deadly weapon in this case. Instruction No. 21 is going 

18 to define what a deadly weapon for you is, and it's a bit convoluted, 

19 perhaps a bit complicated. Instruction No. 19 is the substantial bodily harm 

20 instruction, and I would submit, read those together. That knife that the 
21 defendant used is clearly a deadly weapon under the law. Read those 

22 instructions. 

	

23 	 Obviously, it may not be the most effective deadly weapon 

24 there is. The officer opened it up, you saw the blade, not real long. 
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I However, that's not the standard under the law. The knife the defendant 

2 used that day is considered a deadly weapon under the law because it is 

3 readily capable of causing substantial bodily harm or death. 

4 	 Now, this is where the substantial bodily harm instruction 

5 comes in, and it tells you what substantial bodily harm, that catch phrase 

6 means. And if you look at it and look at the facts and consider that knife, 

7 the knife is clearly a deadly weapon because it can cause another person to 

8 suffer serious permanent disfigurement or loss of a bodily function or an 

9 organ. Or, certainly, it can cause someone to suffer for a long physical pain. 

10 If Karen Walker would have been stabbed that day, she would have - could 

11 have suffered severe injuries. She could have been cut in the face, causing 

12 permanent scarring. It could have punctured a lung, perhaps a kidney, 

13 depending on where it was used, and certainly it could cause prolonged pain 

14 when entered into the human body in any number of areas. 

15 	 Now, did a robbery occur that day? I would submit to you 

16 that, yes, it clearly did. Instruction No. 17 is the instruction dealing with 

17 robbery. And there's some pretty basic elements with this particular crime. 

18 initially, it takes the unlawful taking of property. And, was there an unlawful 

19 taking, of course, there was no evidence that the defendant had any right to 

20 take the money at the Parkway Inn. It was also taken in the presence of 

21 another. Karen Walker, as the testimony showed, was just a few feet away 

22 at the time. Against Karen Walker's will, of course, again, that's another 

23 easy one. She testified that she was scared, she testified that she at one 

24 point attempted to stop the defendant by moving towards the phone, her 
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1 intention was to call 9-1-1. By means of force or violence or fear of injury to 

2 person or property, again, using your common sense, pretty elementary, that 

3 was met in this case. In fact, there was an overt threat by the defendant 

4 when he had the knife, to Karen Walker, don't make me hurt you, she 

5 testified he said. 

	

6 	 Now, the robbery instruction also provides at the very bottom 

7 here that the degree of force used by the defendant is immaterial, if it is 

8 used to compel acquiescence to the taking of or the escaping with the 

9 property. And essentially, this aspect is speaking to the fact that the law 

10 recognizes that there is no burden on the victim to actively resist the robber, 

11 The crime of robbery occurs despite the apparent cooperation to the taking 

12 by the victim. Karen Walker had no duty to stop Robert Day that day. The 

13 defendant had a knife, he threatened to use it to hurt Karen Walker, and he 

14 used it in order to ensure that he obtained personal property of the Parkway 

15 Inn, money that he had no right to. And obviously, that is a robbery with 

16 use of a deadly weapon. 

	

17 	 Now that I have covered the law as it applies to those two 

18 crimes that you are considering in this case, I'm going to go on to the 

19 second question, that being who, who committed these crimes? Who 

20 walked into the Parkway Inn a few minutes before 1:00, April 22nd, 2000? 

21 Remember Karen Walker, she testified that she was absolutely positive that 

22 the defendant was the person that robbed her that day. And when you 

23 remember Karen Walker, it's important to remember that Karen Walker is not 

24 just a witness that saw the defendant for just a minute or two on April 22nd 
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1 while he was holding a knife and under the stress of the moment. She was 

2 a person that also saw him later that day at the McDonald's, and more 

3 importantly, she is someone that, although she didn't know the defendant's 

4 name before this happened, she had seen the defendant on numerous 

5 occasions before. So, it's a situation where she testified she had seen the 

6 defendant approximately ten times before at the Parkway Inn, and this was 

7 over a period of months. And she recognized him on the 22nd as the same 

8 guy she had seen before. She has also never wavered on that identification. 

9 She is positive beyond any doubt that the defendant was the person that 

10 robbed her. 

11 	 Now, what corroborates her identification? How do we know 

12 beyond a doubt that it's reasonable, which is the burden in this case, that 

13 she's right? The most obvious one is the defendant's appearance. Within 

14 minutes of the robbery, the testimony was that Karen Walker told the police 

15 the description of the robber. She told it to them while it was fresh in her 

16 mind. You also heard testimony from Officer Huffmaster, who was the first 

17 on the scene, and he testified that he accurately conveyed that information 

18 from Karen Walker aver the radio. Sergeant Flaherty told you that he heard 

19 that information over the radio and he heard a description and the area of 

20 travel, that being northbound towards Tropicana. And when he got to the 

21 area of Tropicana, he testified there was only one person in the area that fit 

22 that description, and that was the defendant. And the defendant was the 

23 one that had the gray hair, the defendant was the one with the mustache, 

24 the defendant was the one with the blue jeans, just like the robber. 
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The defendant didn't have a shirt on, the robber did, what 

about that? Well, what is a reasonable explanation for that? Is it reasonable 

to not wear your shirt while you're working inside of a truck? Well, maybe. 

As you consider that question, think about what was going through the 

perpetrator's mind and if it was the defendant as all the evidence points to. 

He just committed a violent crime, he knows Karen Walker saw, got a good 

look at him, he knows she was going to call 9-1-1, she tried to do that 

earlier. He knew the police were going to get a description of the robber. 

He's also on foot, and he's wearing blue jeans and a blue and white shirt. 

Now, what is the easiest way to change your appearance in that situation? 

Do you take your jeans off, walk in your underwear? Do you take your 

boots off, or do you take your shirt off? What would someone in that 

position do, what would draw the least attention, yet be the most effective? 

Obviously, the easiest thing to do was remove the shirt. 

Now, also notice the area of the Parkway Inn. There was no 

easy way in that short period of time in that area for the defendant to 

change his appearance. You heard testimony and you can see on the map, 

No. 4, that that particular area of town between the hotel and the truck stop 

is an industrial area. Also note that it's important that the defendant — the 

testimony wasn't that the defendant was wearing a purple shirt and that 

Karen Walker said, the robber had a yellow shirt. If something like that 

happened, perhaps there would be reasonable doubt, but that wasn't the 

occasion here. It was a shirt and then no shirt. 

In addition to the clothing matching, the hair color being the 
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1 same, the mustache, the age being approximat, , ,rn, HilLII IfII 1,,I1 

2 the defendant testify he was 46 at the time, Karen Walker testified he 

3 appeared - the robber appeared somewhere around her age, and I believe 

4 she testified that she was 52, and perhaps last year when this occurred she 

5 was 51. 

6 
	

Now, in addition to all those, what about the location and the 

7 timing of where the defendant was at? Karen Walker testified that the 

8 robbery occurred a few minutes before one o'clock in the afternoon. 

9 Sergeant Flaherty testified that when he heard the call of the robbery, he 

10 heard the description, he started going towards the area, and he heard that 

11 catl sometime before 1:00. Karen Walker testified that the last time she saw 

12 the defendant, he was headed northbound out of the Parkway, and she 

13 testified that he was heading across Ali Baba towards Tropicana. She told 

14 you that when she last saw the defendant, he was moving rather quickly, 

15 something between a walk and a run. 

16 
	

Sergeant Flaherty testified that he got in the area about 

17 twenty minutes after the call came out. And again, he wasn't exactly sure, 

18 but he testified it was around 1:10 or so in the afternoon when he came 

19 down I-1 5, exited, and got off onto West Tropicana, seeing the defendant in 

20 this generally area initially. Is it reasonable that the perpetrator would have 

21 been in that area at about that time? Well, again, use your common sense. 

22 The testimony and the evidence has shown that the robber was on foot. If 

23 he did not have a car, how would he get away? Would you go somewhere 

24 where people might know you, somewhere where people might help you 
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1 out, somewhere you can hitch a ride, somewhere where there are trucks and 

2 they're headed to all aspects of the country, all corners? 

3 	 Not only does the defendant's clothing, his physical 

4 description, and the location and timing of where he was found corroborate 

5 Karen Walker's testimony, the defendant's actions do as well. Sergeant 

6 Flaherty approaches the defendant because he matches the description. He 

7 asks him to step in front of his car and keep a reasonable distance away 

8 from him, and the defendant does not comply. The defendant says he's a 

9 truck driver, he says he's in a hurry, wants to know why he's being 

10 questioned. What does he do when he immediately - when he hears why 

11 he's being questioned? The testimony from Sergeant Flaherty was, the first 

12 time he used the word robbery and let the defendant know he was a 

13 suspect, the defendant bolted, He immediately took off, he immediately 

14 headed southbound across the truck stop, across a very busy Tropicana 

15 Boulevard to the McDonald's. Sergeant Flaherty pulled out his weapon and 

16 chased him, managed to stop traffic, and managed to stay in hot pursuit and 

17 see that when the defendant got to the McDonald's in the parking lot, he got 

18 into a vehicle. 

19 	 Now, the defendant ran as if he was guilty, and there's an 

20 instruction, it's called a flight instruction, and it's important to read that. 

21 You can consider that evidence as evidence of consciousness of guilt. Why 

22 would he run? Remember what was going on in his head at the time. He 

23 knew Karen Walker got a good look at him and could I.D. him. He knew that 

24 his appearance had only slightly been altered by that point by removing the 
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22 Officer Flaherty had the gun, he resisted and he told Officer Flaherty, I have 

25 

20 motive did Mr. Cruz have to lie? 

23 nothing to lose, just shoot me. He acted as if a person who had been 

21 

24 virtually caught red-handed would act. Did he act like a person that possibly 

14 Which version do you believe? 

10 Cruz testified when he came in that when he got back to his cab, wires 

12 before. You heard the defendant's version of that event. The defendant 

13 told you he was just laying down and hiding, he didn't touch anything. 

15 

16 of a witness, his mannerisms upon the stand. You remember back when 

18 point, Mr. Cruz didn't point, he looked. Mr. Cruz didn't want to he there. 

11 beneath the steering wheel had been messed with, they weren't like that 

17 Jorge Cruz was testifying, and I asked him to identify the defendant and to 

19 Mr. Cruz didn't want to finger the defendant, he was a trucker. What 

2 knew that he had the weapon used in the crime. The defendant ran away 

3 as if he had a lot to lose, as if he had done something gravely serious. He 

4 risked his life, nearly getting struck by cars out there on Tropicana 

6 

7 it was — perhaps he thought it was running. The testimony was it sounded 

9 truck was on. The defendant attempted to hot wire that vehicle. Jorge 

5 Boulevard, he ran in an effort to flee. 

8 like it was running. Mr. Cruz said the refrigerator unit on the top of that 

t-shirt. He knew that he had all that money balled up in his pockets. He 

There is an instruction specifically talking about the credibility 

Now, the defendant got into Jorge Cruz' truck and he thought 

Now, when the defendant knew he was trapped because 
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violated a parole for a crime occurring in 1984, a crime that he admitted to 

2 on the stand, over a year before he thought his parole was almost over? 

3 What about what he had to say after being handcuffed? Sergeant Flaherty — 
4 the testimony was the defendant asked Sergeant Flaherty what he was 

5 being arrested for and he said something to the effect of, what I did was no 

6 robbery, after Sergeant Flaherty responded to the robbery. I would submit 
7 to you that the defendant implicated himself verbally, just as he did with his 

8 physical actions by fleeing that day. 

9 	 Does it make sense that the defendant thought Flaherty was 
10 arresting him for a parole violation from a case in 1984, or does it make 

11 sense that the defendant knew he had participated in a crime earlier that day 

12 and he was implicating himself in that, although his untrained legal mind 

13 perhaps didn't understand exactly what he had done, or maybe didn't want 

14 to admit it fully to the officer? 

15 	 What about the other corroborating evidence? When searched 
16 incident to arrest, we have the defendant having the two items you would 

17 expect the robber to have. He had the money and he had the weapon. 

18 Let's talk about how the condition of the money was found. Was it found 

19 as if it was legitimate property of the defendant? Was it found in a wallet or 

20 perhaps one of those money clips some of the gamblers around town use? 

21 Well, the money was found exactly in the way you would expect it to be 
22 found. State's Exhibit No. 2 shows the money in that pocket, stuffed in 
23 there all balled up, the same condition it was, consistent with what Karen 

24 Walker described. Clearly, the perpetrator didn't have time to carefully fold 
25 
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and collect that money. He had to stuff it in and run. Now, he also didn't 

have time to stop once he left the Parkway Inn. He had to keep moving to 

get away from the Parkway Inn as quickly as possible, and he had to get out 

of the public eye. Ifs not something you can do in public, take out the 

money and count it out - it's suspicious - and organize and collect it in a 

way you would expect to find it. The knife, of course, also corroborates 

Karen Walker's identification, the same type of knife that she identified. 

She didn't see the handle, but she testified about that blade that was a 

small blade. You can look at that knife yourself. 

After you consider all that evidence, the conclusion to reach, 

a reasonable conclusion to reach, is that Karen Walker was right, that the 

defendant is guilty of robbery with use of a deadly weapon and burglary 

while in possession of a deadly weapon. 

Thank you. 

THE COURT: All right, before we hear closing arguments from 

Ms. Dickson, I think we'll take a short recess. 

So, I'll admonish the jury once again it is your duty not to 

discuss this case among yourselves or with anyone else, nor are you to 

read, watch, or listen to any reports or commentary on this case or anyone 

connected to it, nor are you to form or express any opinion about this case 

until it's been finally submitted to you. 

With that, we'll be in recess until 3:15. 

(Whereupon a brief recess was taken) 
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I 	 (Whereupon the following proceedings were held 

2 	 in the presence of the jury) 

3 	THE COURT: All right. The record can reflect we're back in the 

4 presence of the jury, all members of the jury panel are present, counsel for 

5 both sides are present, as is Mr. Day. 

6 	 Counsel, you may make your closing argument. 

7 
	

MS. DICKSON: Thank you, Your Honor. 

8 
	

CLOSING ARGUMENT 

9 BY MS. DICKSON: 

10 
	

May it please the Court, Mr. Fattig, Mr. Day, ladies and gentlemen. 

11 As I told you yesterday, this is a case about mistaken identity. Karen Walker 

12 is wrong about saying that Mr. Day is the person who robbed her on April 

13 22nd, 2000. The District Attorney has his favorite instructions that are 

14 included in the packet which you will be given, and I have mine. My favorite 

15 instruction is Instruction No. 5, which deals with reasonable doubt. And the 

16 reason this is a favorite instruction is because this is something that's pretty 

17 much the basis of our whole system of justice. Reasonable doubt and the 

18 presumption of innocence are what protect every single one of us from false 

19 accusations. If anyone is accused of a crime, they have a right to demand 

20 that the prosecution prove the charges against them beyond a reasonable 

21 doubt. 

22 
	

And a reasonable doubt is a doubt that - in order to have a 

23 reasonable doubt, you have to be - or not to have a reasonable doubt, you 

24 have to be convinced beyond an abiding conviction. That's what the 
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I instruction says, an abiding conviction of guilt In the most important 

2 decisions in your own life, in decisions whether to get married, whether to 

3 change jobs, whether to move to a different location, important decisions in 

4 your own lives, would you have an abiding conviction of the rightness of 

5 what you were doing before proceeding. And there are extremes, there's 

6 the extreme where you're absolutely sure, 100 percent this person is guilty. 

7 And the other extreme, 100 percent this person is innocent. And in-between 

8 there's a whole lot of gray area. And in the middle where you're just not 

9 sure, that's a reasonable doubt. In order to find guilty beyond a reasonable 

10 doubt, it isn't just that maybe he did it, it isn't just that possibly he did it, it 

1I isn't just that probably he did it, it's that he did for sure beyond a reasonable 

12 doubt to an abiding conviction. 

13 	 There's another part of the reasonable doubt argument that is 

14 often explained that in a situation in which you have a bunch of facts — the 

15 evidence in this case which you've heard over the last day and a half — that 

16 evidence you have to consider. And if you interpret that evidence and 

17 there's a reasonable, legal explanation for all of the evidence, and there's 

18 another reasonable explanation which shows that guilt is the outcome, when 

19 you're deciding between those two, you have to pick the one that says, not 

20 guilty. Two reasonable explanations, one indicating guilt, one indicating not 
21 guilty, you have to pick the not guilty one. That is what proof beyond a 

22 reasonable doubt is. 

23 	 You heard from Karen Walker, who of course is the mein 
24 witness in this case. Karen Walker is the person who saw the robber of the 
25 
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I Parkway Inn. And Mr. Fattig is right, there's not a whole lot of dispute 

2 about the charges here, whether a robbery occurred, whether a burglary 

3 occurred. What is at dispute is who did those things and our argument is 

4 is that Mr. Day did not. 

5 	 Karen Walker said two very important things that I would ask 

6 you to focus on. The first of those things is that when she was asked to 

7 give a description of the person who had robbed her, she said that that 

S person had no distinguishing scars, marks, or tattoos. No tattoos. This is 

9 Karen Walker, as she told you, is looking at that knife in the person's hand, 

10 focusing on his hand, seeing his arms, seeing his hands reach in the cash 

11 drawer and pull out the money, seeing him put the money into his pockets 

12 with his hands. That person had no tattoos. Mr. Day has tattoos that you 

13 cannot miss. If you're looking at Mr. Day and you're looking at his hands 

14 and you're seeing his arms, you cannot miss those tattoos. Karen Walker 

15 saw no tattoos. That's important point number one of what she said. 

16 	 Important point number two of what she said is that when I 

17 asked her if she had seen a picture of Mr. Day after the arrest, after she did 

18 the identification when she said, well, yes, as a matter of fact, I asked the 

19 police officer to give me a picture of Mr. Day so I could take it back to the 

20 motel and .1 could show the other people in case he came in again, out of 

21 some sort of fear. She has had a picture of Mr. Day for a year to look at. 

22 By this point in time, she has no independent recollection of what the person 

23 looked like who actually robbed her, because all she has seen for a year is a 

24 picture of Mr. Day. 
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I 	 Mr. Fattig made some reference to the fact that this isn't just 

2 a question of, well, she said it was a purple shirt and he was really wearing a 

3 yellow shirt, so we can dispute it in that way, but you can change shirts. 

4 You can't change tattoos. This isn't a difference between a purple shirt and 

5 a yellow shirt. This is a difference between a person with no tattoos and a 

6 person whose tattoos cannot be missed. 

7 	 What do we know happened on that day? We know that 

8 there was a very brief period of time in which this robbery occurred. Karen 

9 Walker obviously wasn't keeping track of the time and she doesn't know 

10 exactly how much time elapsed, and I think she said it was about a minute. 

11 She's in the Parkway, she's on the phone, her back is apparently turned 

12 towards the door, she doesn't see anyone come in, she puts down the 

13 phone, turns around, there's the robber, hand over the - open the drawers, 

14 the drawers are open, he opens the drawers, don't make me hurt you, I've 

15 got this knife, takes the money out, puts it in his pockets and he's gone. A 

16 very, very quick period of time. And she, naturally, was very upset, and you 

17 heard her manager say that she was very upset, that I guess there was some 

18 trouble getting everything organized because of how upset that she was. 

19 She's not in the best position to be a good observer. She's traumatized by 

20 this incident. But, she does give a description of the person that she's seen. 

21 And what does she say? She says she saw a man in blue jeans, a blue and 

22 white shirt, gray hair, approximately 5'5," she said he was approximately her 

23 height, and that's something that's fairly easy to tell because you're looking 

24 at eye level. She said he was about 5'5" and he was about her age, which 
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is 52 or 51 perhaps last year, 

Officer Flaherty says that he sees Mr. Day walking around in 
the area of the Wild West Truck Stop, and he says that he matches that 

description. Well, he was wearing blue jeans and he has gray hair. He 

wasn't wearing a blue and white shirt, he isn't 5'5" and he isn't 62. So, 

the description isn't all that accurate as to whether or not Mr. Day meets — 

matches the description that was given by Karen Walker. 

Bear in mind that he's also approximately a half a mile or 

more away, and there was some discussion with Officer Flaherty about 

whether you can actually go from the Parkway Inn through this industrial 

area the way a crow flies up to the truck stop. And Officer Flaherty said, 

well, I think you can; I've never done it, however. And he did testify that he 
knows that around most of these Jots around here, and some of them you 
can actually see, there are walls, there are chainlink fences. This is an 
industrial area which is not generally open to the public, it's kept private so 
that people can't walk through that area. I would suggest to you that you 
cannot go as the crow flies from that point to that point. You have to go up 
Industrial Road, up to Tropicana and across. And Officer Flaherty told you 

that's at least a half a mire. 

And he saw Mr. Day a half mile away walking around in the 

truck stop about twenty minutes later, maybe as much as thirty minutes 
later. Mr. Day wasn't doing anything unusual at that time, he wasn't trying 
to hide, he wasn't running anywhere, he was just walking around in the 
truck stop, talking to the trucker. It also seems to be assumed by the 
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I prosecution in this case that the robber didn't have a car, that he was on 

2 foot. Well, we know that he was on foot when he walked into the motor 

3 inn, but we don't know whether he had a car in the area or not. Karen 

4 Walker saw him crossing Ali Baba Street right next to the motel and going 

5 towards the industrial area, but she doesn't know if he went up the street to 

6 one of the other places that Officer Flaherty told you that are there, and got 

7 in his vehicle that he had parked there and drove away. That would be 

8 probably the logical way to get from this area, If you're going to choose a 

9 fairly remote location to rob like the Parkway fnn, you need transportation to 

10 get away from there, and most likely the robber drove away in the car that 

11 he drove there and that he had parked at a site from the motel. 

12 	 Mr. Day told you that he ran, and we know he ran, everybody 

13 knows he ran. But he told you why he ran. You heard about this prior 

14 record. He's been convicted of felonies in the past, particularly a bank 

15 robbery back in 1 984, and he went to prison for that and he was on parole, 

16 and because of some personal problems in his life he ran away from his 

17 parole. Even though he only had 60 days left on his parole, he ran away. 

18 You haven't heard any evidence about what the consequences of that would 

19 be, so you can't assume that well, there wouldn't be anything, because we 

20 don't know what the consequences would have been from running away 

21 from that parole. it could have been considerably more than the 60 days 

22 that were left on the parole. He ran because he thought that there were 

23 warrants out for him, and it's true that he was probably wrong about that, 

24 because apparently they decided not to go after him for the 60 days that 
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1 were left. But that was what he was concerned about at the time. And he 

2 told you he doesn't remember exactly what the officer was saying, doesn't 

3 remember him saying anything about a robbery, but he saw the officer, like 

4 looking around, he was kind of fidgeting with his gun and his belt, and Mr. 

5 Day thought that, you know, he's looking at the people that are surrounding 

6 me, that are coming in around ma, and that's what Mr. Day is focusing on, 

7 why is the officer looking around in this fashion, and he took off because he 

8 thought that he was about to be arrested for that parole violation. 

	

9 	 And he runs and he tries to hide in a truck. Now, Mr. Cruz, 

10 Jorge Cruz said that some of the wires were pulled from his truck, and that 

11 may very well be. You heard how Mr. Day said he was trying to hide in the 

12 truck, trying not to be seen by the officer, and you heard the officer say that 

13 when he was trying to pull him out, he had to pull him out and Mr. Day is 

14 grabbing on to things, holding on to things, trying not to be pulled from the 

15 truck, and maybe that's when the wires got torn, we just don't know. 

	

16 	 And then what happens? The police come to Karen Walker 

17 and they say, we think we have the person who did the robbery. We think 

18 we have the person who frightened you, who terrorized you. We want you 

19 to come and identify him, and she does. She's taken in the police car, she 

20 stays in that police car, she's parked actually in the next lot to McDonald's 

21 and she said it was about forty feet away — or, actually what she said was it 

22 was the distance of the courtroom, which the judge was kind enough to tell 

23 us was just under forty feet. Forty feet away, she's asked — sitting in the 

24 vehicle, she's asked to identify Mr. Day. Mr. Day at that time is standing 
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1 there, he's in handcuffs, he's got police surrounding him, he's the only 

2 person there. 

3 	 Now, we've all seen a lot of television and movies with police 

4 line-ups where a person is asked to pick out somebody from a line-up. Do 

5 you see the person who did your robbery among this group of people? And 

6 that's how you pick someone out. And that's a more appropriate way to do 

7 it because then you have a choice, and then you really have to test your 

8 identification, your memory of who the person was that you saw. Karen 

9 Walker didn't have that choice. She had one guy in handcuffs that the 

10 police told her they thought was the robber. Is that him, from forty feet 

11 away, and she said, yes. Based on having seen him for just a few moments 

12 earlier, having to see him from a distance. But what happened after that? 

13 She gets a picture of Mr. Day, of the person she has identified, and she's 

14 been looking at that picture ever since. 

15 	 I would suggest to you, also, ladies and gentlemen, that the 

16 police were perhaps a little bit too sure of themselves in this case. They find 

17 Mr. Day, they think he fits the description, they arrest him, he runs, making 

18 himself look guilty, he's got money in his pockets, the police didn't look 

19 anywhere else. They don't look for any other suspects. They don't look to 

20 see if there's any other gray-haired men anywhere in this area wearing jeans 

21 and a t-shirt. I would suggest to you, ladies and gentlemen, if they'd really 

22 looked for anyone else, they could have found a lot of people in that area of 

23 the truck stop, of the casino, of all of the fast food places, of all the places 

24 in that general area who were wearing jeans, who had gray hair, who would 
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have fit the general description given by Karen Day (sic). But, they didn't 

look — I'm sorry, Karen Walker. They didn't look for anybody else after they 

had Mr. Day. They didn't go back again over evidence. They didn't get 

fingerprints to see if they could match the fingerprints on the drawer that the 

robber had opened with those of Mr. Day. 

They didn't get the name of the truck driver, the truck driver 

that Mr. Day was talking to, the truck driver that could have come into court 

and testified about exactly what was said then. I-le could have testified as 

to whether or not Mr. Day was working for him that day, whether he had 

paid him money, which would explain some of the money in his pocket. 

The police never bothered to even get the name of that truck driver, though 

they certainly got the name of the other truck driver who had just as much 

involvement in this case. They were sure that they had the right person, 

but they were wrong, and they didn't look anywhere else. 

Karen Walker says that she thinks that she has seen Mr. Day 

in the motel about ten times over a period of a year. Now, you heard that 

Mr. Day was only in town since February, he'd only been there for two or 

three months, he hadn't been there for a year, and he's never stayed at the 

Parkway Inn. We don't have any other evidence on that point. That's 

something you have to determine the credibility of Do you believe that he 

has never stayed there or do you believe Karen Walker that she thinks he's 

been there? If Mr. Day had stayed at that motel, he would have had to 

produce 1.D. Karen Walker told you you're required to have I.D. to rent a 

motel room. Somebody Gould have looked through the registers to see if 
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I Robert James Day was listed in the registers. Nobody bothered to look. 

2 Mr. Day has never stayed at that motor inn. 

3 	 How about the money? Well, it certainly looks somewhat 

4 incriminating when they say that there's a little over a thousand dollars 

5 stolen from the Parkway Inn and Mr. Day has over a thousand dollars in his 

6 pockets and it's crumpled up. That looks pretty bad. How much money 

7 was taken? Did you ever hear a clear amount of how much was taken? 

8 Ms. Walker said that, well, her boss was the one who was responsible for 

9 counting the money. He said she was the one responsible for counting the 

10 money. The police officers did tell you that somebody told them on that day 

11 that one thousand fifty-one dollars was taken. When they came into court 

12 and testified, nobody could pin that amount down, but that's what they 

13 were told on April 22nd last year. One thousand fifty-one dollars was taken. 

14 	 Twenty minutes later, Mr. Day has one thousand eighteen 

15 dollars and fifty-five cents. We probably disregard the fifty-five cents, 

16 because we know from Karen Walker that no change was taken. So, 

17 assuming that the one thousand eighteen dollars was what was taken from 

18 the robbery, what happened to the other thirty-three dollars? Where did that 

19 go? Where did Mr. Day spend thirty-three dollars in the twenty minutes 

20 between the time of the robbery and when he was seen at the truck stop 

21 walking around talking to truckers? And I asked the police officer, did he 

22 have anything with him, did he look like he had just bought something? He 

23 didn't have any food, didn't have any other items? No, he had nothing on 

24 him that he had just purchased. What happened to the thirty-three dollars? 
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I 
	

The witnesses about the money were pretty unclear. We had 

2 the manager saying, well, in one drawer there's four hundred, in the other 

3 drawer there's one hundred. Karen Walker said in one drawer there's five 

4 hundred, in the other drawer there's two hundred. They couldn't agree on 

5 how much was even supposed to be in the drawer, let alone how much 

6 actually was. 

7 
	

Motive. What would be the motive for robbing the Parkway 

8 Inn? Well, money. And it's true that the prosecution doesn't have to prove 

9 a motive, but the obvious motive for a robbery is you want the money. Mr. 

10 Day didn't need the money. He's making a couple hundred dollars a day, 

11 usually, working as a lumper. And we brought in Mr. Beasley, as a lumper, 

12 just to say he knows that Mr. Day is a lumper because he's seen him out 

13 there with the other guys lumping, and as a lumper he can make up to 

14 sixteen hundred dollars a week. You don't need to steal a thousand dollars 

15 in a robbery from the Parkway Inn if you're making that kind of money. So, 

16 motive goes against the prosecution in this case. 

17 
	

Mr. Day's knife, the deadly weapon that's charged here. 

18 And whife, as I said it's true that we don't have much dispute about the 

19 evidence, I do want to touch on this one because one of the things the State 

20 is required to prove is that this is a deadly weapon. Now, it's our position 

21 that this isn't the weapon that was even used. Karen Walker said the knife 

22 that she saw had a blade of about two and a half to three inches, and the 

23 officer said that this was about two inches, and I don't think anybody's 

24 actually measured it, but it does appear to be about two inches. Is this a 
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I deadly weapon? Is this an instrument, which if used in the ordinary manner 

2 contemplated by its design and construction, will or is likely to cause 

3 substantial bodily harm or death? I would suggest to you that this is not a 

4 deadly weapon. A deadly weapon isn't really an issue here. All truckers 

5 have knives. Mr. Day told you he needs a pocket knife for the work that he 

6 does, he cuts opens boxes, he has to slice different things when he's 

7 working, he needs a pocket knife. 

	

8 	 Some of you have, I believe, been victims of crimes before, 

9 and unfortunately the statistics are that probably at some time in your 

10 lifetime most of you will be the victim of a crime. If you're lucky, it won't 

11 be a crime directed against you physically, it won't be a crime of violence in 

12 which your safety is endangered. But, if you're ever in that kind of a 

13 situation, or for anybody in that kind of a situation, I would suggest to you 

14 that it's a very terrifying experience. It makes you very frightened. And 

15 Karen Walker told you she was frightened. And when you're frightened, you 

16 want to know that you're safe. And when you've been the victim of a 

17 personal assault of this nature, how do you know you're safe? You know 

18 you're safe if the person who did that to you is locked up and in jail. Karen 

19 Walker wants to believe that Robert Day is the person who robbed her, 

20 because then she can feel safe. And she got that picture of Mr. Day so that 

21 she can look at it and make sure that the people who come in aren't Mr. 

22 Day. She's been looking at that picture, because she wants to feel safe and 
23 to be assured that she doesn't have to fear from him. 

	

24 	 Karen Walker isn't deliberately misleading you, she's not lying 
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1 to you. I would suggest that she honestly believes that Mr. Day is the 

2 person who robbed her, but she's wrong. And we know that she's wrong 

3 because of the tattoos. Because of the tattoos that you can't possibly miss 

4 and because of the fact that she's had Mr. Day's picture in front of her for 

5 almost a year now, she can't possibly tell you what the real robber looked 

6 like. 

7 	 Karen Day (sic) was mistaken in her identification. Every time 

8 she looks at the picture, she compounds that mistake. I'm going to ask you 

9 not to compound that mistake further. When you go back in the jury 

10 deliberation room, find Mr. Day not guilty. 

11 	 Thank you. 

12 	 REBUTTAL ARGUMENT 

13 BY MR. FATTIG: 

14 	Because the State has the burden of proof in this case and the State 

15 readily accepts it, I get to speak twice. I promise I will be shorter than the 

16 last time. 

17 	 The defense indicates that, suggests that the defendant had 

18 no motive to steal because he had plenty of money, plenty of possessions. 

19 You heard the testimony about his life. Does that make sense? Use your 

20 common sense, It didn't sound like to me he was living the high life. 

21 	 Now, when we look at the State's Exhibit No. 4, the map, Ms. 

22 Dickson talks about, suggests maybe it's impossible to go as the crow flies 

23 between the Parkway and the truck stop up here because of various fences 

24 and walls. Well, ask yourself, do you need to go as the crow flies? In this 
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1 particular case was there time? The evidence was that there was plenty of 
2 time for the defendant to walk, perhaps through some buildings, cut over, go 
3 up Industrial and over. We heard testimony from everyone in this case that 
4 suggested that it was sometime before 1:00 when the robbery happened. 
5 And then Karen Walker called the police, they were there within a couple 
6 minutes, Officer Huffmaster phoned dispatch, called in a description. When 
7 that happened, Sergeant Flaherty heard the description, the direction of 
8 travel, and he testified it took twenty minutes, approximately, he wasn't 
9 sure, it could have been thirty, for him to get in the area. And that's when 

10 he saw the defendant. Is that enough time for the defendant to get where he 
11 was at? Of course it is. 

12 	 Now, the Defense often times puts the police on trial in a 
13 criminal case and it's pretty common, but is it justified in this particular case? 
14 I would submit to you that the police didn't need to look for anyone else once 
15 they had Robert Day in custody. Not only did they have a middle-aged mid- 
16 40's man with jeans, gray hair, mustache, that fit the description, but they 
17 also had a man with over a thousand dollars in cash all balled up and stuffed 
18 in his pockets, and a man that had the same type of weapon that had been 
19 described. 

20 What about the truck driver? Well, the testimony from 
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21 Sergeant Flaherty was he didn't have time when he came back after pursuing 
22 the defendant across that busy road and taking him by force out of that 
23 truck. And by the time he arrested him and searched him and went back to 
24 where his car was across the street, that trucker was gone. They also didn't 
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1 have to get other people, and didn't have the time to get other people when 

2 they did that line-up with Karen Walker, that looked like the defendant. The 

3 defendant was the only one in the line-up, and that's common in that type of 

4 situation and it's allowed under the law. 

5 	 What about these inconsistencies? There's always 

6 inconsistencies in every single case. Why is that? Well, you can't prove. I 

7 would submit, virtually anything beyond any doubt, beyond the shadow of a 

8 doubt. That's why the law doesn't require that burden upon the State. It is 

9 proof beyond a doubt which is reasonable. These are events that naturally 

10 are very stressful. They are events that occurred, the testimony was the 

11 police were out there for an hour, maybe even less. The robbery happens 

12 within a minute or two, she runs for help, the police are called, they arrive 

13 within a couple minutes. Within twenty minutes or so, someone is caught, 
14 they take her, she I.D.'s him as the man, not wavering at all that he was the 

15 man; not possibly the man, not maybe. There's never been any wavering on 

16 behalf of Karen Walker in this case. Is it possible people make little mistakes 
17 when it comes to counting money and remembering how much money is 

18 around? Of course it is. People are human beings. Everyone knows human 

19 beings are not computers, people can make mistakes. Is it enough to cause 

20 reasonable doubt? Well, the Defense is harping on the fact — 

21 	MS. DICKSON: I object to the term, harping, Your Honor. 

22 	THE COURT: Sustained. Use a different term. 

23 	MR. FATTIG: The Defense argued in their closing argument that 

24 Karen Walker testified that the person who robbed her did not have any 
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I tattoos. What I say and what Ms. Dickson says is not evidence, and part of 

2 the reason we have twelve jurors and part of the reason our system is 

3 considered the best in the world is because of a collective remembrance by 

4 twelve jurors. And my memory of Karen Walker's testimony was, she didn't 
5 remember whether the person that robbed her had any tattoos. Now, my 

6 memory doesn't count and Ms. Dickson's memory doesn't count, your 

7 collective memory does. But use it. 

8 
	

The defendant's testimony. Keep in mind that when the 

9 defendant testified, he was able to conform his testimony to all the evidence 

10 against him_ Ask yourself, when he did that, was it reasonable? Did his 

11 story make sense? 

12 
	

Coincidences. The Defense would have you believe that this 

13 is really a strange and crazy series of coincidences, extremely dumb luck. 

14 Was it, or was this the product of a description by an eye witness who had 

15 an opportunity to observe her offender, not only on that day but on previous 

16 occasions, who had the forthrightness to come forward and contact the 

17 police right away despite her admission that she was scared, who informed 
18 the police within minutes of the observation, of the description, who gave the 

19 police that description. That description was accurately transcribed over the 

20 radio and that description matched a particular suspect. Was it the product 
21 of good police work and a brave victim, or was it a series of horribly strange 

22 and bizarre coincidences? Ask yourself, what are the chances of someone 

23 with jeans, blue jeans, with gray hair, a mustache, and who looks around 51 

24 or thereabouts, who happens to be in an area walking distance from the 
25 
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1 scene of the crime approximately twenty minutes or so, twenty-five or thirty 

2 minutes after the crime, and who happens to have nearly the same amount of 

3 money taken in that crime and it's all balled up and stuffed in his pants 

4 pockets. And he has the weapon, the same type of weapon the victim 

5 described. Merely coincidences? Use your common sense. 

	

6 
	

During voir dire, I asked all of you whether or not if you were 

7 selected as a juror you would be able to do your duty, and your duty as a 

8 juror is to do equal and exact justice between the people of Nevada and the 

9 defendant. If the State proves all the essential elements beyond a reasonable 

10 doubt, it is your duty to return verdicts of guilty. Now, keep in mind with 

11 regards to the burden of proof, it is no higher nor lower than any other case 

12 here in Nevada. Juries every single day in this State decide cases beyond a 

13 reasonable doubt and use that instruction. 

	

14 
	

It is perhaps impossible to prove anything beyond all doubt. I 

15 ask you to not hold the State to an impossible burden. This case has been 

16 proved beyond any doubt which is reasonable. Go back into that deliberating 

17 room, go through the evidence, do your job, and when you come back into 

18 this room, tell the defendant something he already knows, that he is guilty of 

19 robbery with use of a deadly weapon and burglary while in possession of a 

20 deadly weapon. Thank you. 

21 
	

(Whereupon the officers were sworn to take 

	

22 
	

charge of the jury deliberations 

	

23 
	

and the jury retired to commence deliberations 

	

24 
	

at the hour of 3:50 p.m.) 
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I 	 (Whereupon the following proceedings were held 

2 	 outside the presence of the jury) 

3 	THE COURT: All right. Anything else before we recess? 

4 	MS. DICKSON: Yes, Your Honor. You had indicated earlier that we 

5 would make a record and than I completely forgot about the point. 

6 	 Mr. Fattig was allowed to introduce over my objection 

7 testimony from the police officers, the hearsay statements from this truck 

8 driver who said that - or Sergeant Flaherty said that the trucker said that Mr. 

9 Day offered him a hundred dollars to take him to New Orleans. I think that's 

10 impermissible hearsay and I object to its introduction. 

11 	THE COURT: Okay, we're making a record. 

12 	MR. FATTIG: Your Honor, the statement was not offered for the 

13 truth of the matter asserted. The Defense, during their cross-examination, 

14 cross-examined the officer regarding his failures to investigate the truck 

15 driver. Failure to get his identification, failure to get the t-shirt or look for 

16 the t-shirt in the back of the truck that allegedly belonged to the defendant. 

17 Such statements opened up to the fact that the statement made by the truck 

18 driver was offered to explain why the police officer did not follow up on that 

19 investigation with regards to the trucker. When the police officer originally 

20 approached the trucker, it was after he initially made contact with the 

21 defendant. He approached the trucker because he saw the defendant talking 

22 to the trucker when he first came on the scene. He then went up to the 

23 trucker, he heard the statement, and therefore, based on that, it's effect 

24 an the hearer, that being Sergeant Flaherty, he returned, focused his 
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1 investigation more on the defendant, mentioned the word robbery, and that's 

2 when the defendant fled. When the defendant fled, he followed, and the 

3 trucker, when he came back, was gone. So, the statement was not offered 

4 for the truth of the matter asserted, it was offered merely to show its effect 

5 on the hearer, that being the witness, Officer Flaherty. 

	

6 	MS. DICKSON: I don't think that's why it was offered at all, Your 

7 Honor, I think it was offered for the truth that Mr. Day had offered a hundred 

8 dollars to be driven to New Orleans and to attempt an escape. The police 

9 officer - and the Court is aware of how we have pursued this motion - the 

10 police officer never got the identification of this truck driver. He didn't have 

11 any problem getting the identification of the other truck driver, whose 

12 involvement I would suggest is even - 

	

13 	THE COURT: Counsel, we've already argued that portion of it. You 

14 don't need to re-argue that. 

	

15 	MS. DICKSON: They did manage to get the identity of the other 

16 truck driver, Your Honor, they did not get this identity. The statement was 

17 introduced for its truth, there was no other argument to be made about it. I 

18 asked the officer why - or if he had gotten the identity of the trucker. He 

19 didn't get that identity, and I think, I'm not sure exactly what I said on it, but 

20 I think that's pretty much as far as it went, just asking him if he had gotten 

21 the identity of the truck driver. And I don't think that opened the door to 

22 statements the truck driver made. 

	

23 	THE COURT: You have continually raised the issue regarding the 

24 police failure to obtain information that you think would be favorable to the 

25 
II - 123 

I 
439 



9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 Defense. You even argued it on closing argument. The State did not seek 

2 to admit the hearsay statement on their case in chief. It was only after you 

3 had opened the door and started questioning regarding his failure, the police 

4 officer's failure to take certain steps to get certain information, and 

5 specifically the name of the truck driver, or any follow-up investigation with 

6 the truck driver. So, based upon that, the door had been opened, the State 

7 did seek to admit the statement for a non-hearsay purpose, and for that 

8 reason the State was allowed to go into that line of inquiry. 

So your objection is noted for the record, but it was overruled. 

MS. DICKSON: It perhaps is a little late at this point, Your Honor, 

I wasn't aware that that's why it was being introduced. I thought it was 

being introduced for the truth. I think the jury should have a precautionary 

instruction, then. 

THE COURT: Now, in the conference at the bench, the State 

specifically stated why they were seeking to admit it and for a non-hearsay 

purpose, to explain the state of mind of the officer regarding that. 

So your objection is overruled. 

(Whereupon the evening recess was taken 

at the hour of 4:00 p.m.) 

ATTEST: I du hereby certify that I have truly and correctly transcribed 
the sound recording in the above-entitled case. 
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1 	LAS VEGAS, NEVADA; WEDNESDAY, MAY 9, 2001; 9:00 A.M. 

2 

3 	THE COURT: Cl 6 7 783, State of Nevada versus Robert James Day. 

4 All right, did you have a chance to review the judgments of convictions? 

5 	MS. DICKSON: Yes, Your Honor, I have. My biggest concern at 

6 this point is the Pre-Sentence Report. Did Your Honor get a copy of the 

7 Amended Pre-Sentence Report that was supplied yesterday? 

8 	MR. FATTIG: I didn't get a copy of that. 

9 	MS. DICKSON: Okay. It doesn't matter, it's still wrong. 

10 	THE COURT: Yeah, the corrected PSI, yes. 

11 	MS. DICKSON: Yes, Your Honor. The reason for this is I spoke to 

12 Officer Wheaton, who did the original Pre-Sentence Report. With respect to 

13 page 3, it indicates in 1995  a conviction for Escape. And I spoke to Officer 

14 Wheaton about that, that I didn't believe that that was a valid conviction, 

15 particularly in light of the fact that Mr. Day would not have received a 

16 10-year consecutive sentence in 1997  and be out of custody from the 

17 Federal system by now. Officer Wheaton went back, looked at his records, 

18 and decided he was wrong on the time, that it was actually a 1B-month 

19 sentence. But I think the State would agree with me, and I did talk to the 

20 Pre-Sentence Officer who is here today, because she has the supporting 

21 paperwork, this is not a conviction for Escape. Mr. Day was charged as a 

22 parole violation with escape from a halfway house that he had been sent to, 

23 and he was given a parole violation and a new parole hit of VB months. It is 

24 not a subsequent felony conviction or even charge for Escape. 
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Because of the nature of that charge and because i know 

2 what will happen when the prison system sees this report and sees that 

3 Mr. Day has an escape charge and conviction on his sentence, and that's 

4 going to interfere seriously with any kind of programming or placement or 

5 anything like that, I would like the Pre-Sentence - the Probation Department 

6 to go back and correct this Pre-Sentence Report again, to eliminate that 

7 Escape charge. It is not a proper conviction or charge. And I do have the 

8 paperwork, which actually has been provided to me by the District Attorney, 

9 showing that this was a parole violation for which he was given a 1 6-month 

10 hit. 

11 
	

THE COURT: Well, we can make the paperwork part of the record. 

12 
	

MS. DICKSON: The problem, Your Honor, is that NSP looks at the 

13 Pre-Sentence Report, they don't care about any other paperwork. This is 

14 what they're going to go by and this is wrong. 

15 
	

THE COURT: You've got your paperwork there, I'm not going to 

16 pass this another two weeks for them just to take that off. They can make 

17 the record, make sure that the prison is aware of the correction on the PSI. 

18 
	

MS. DICKSON: Is the Court directing them to actually correct this 

19 Pre-Sentence Report that will go up with him? 

20 
	

THE COURT: They can send a letter along with the PSI, pointing out 

21 that it's not a conviction, the Escape charge. 

22 
	

MR. FATTIG: There is one other amendment, Your Honor, that inures 

23 to the benefit of the State. Also on page 3, in 1 984 it lays out that the 

24 defendant was convicted for Obtaining Property by False Pretenses. That is 
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I correct, he was also along with that, and I have the certified Judgment of 

2 Conviction, which I filed this morning, convicted for the felony crime of 

3 Embezzlement, which was actually a separate crime. So, I would agree that 

4 he has five felony convictions. I would agree that the Embezzlement is an 

5 accurate conviction, the Escape is not. 

	

6 	THE COURT: All right. 

	

7 	MS. DICKSON: And for the record, I would agree that Mr. Day was 

8 convicted of Embezzlement also in that case, but they were treated together 

9 and for purposes of habitual criminal stature, I think that's one offense. For 

10 the Pre-Sentence Report it may be considered as five prior felonies, but for 

11 habitual criminal purposes, pursuant - 

	

12 	THE COURT: He still has four prior felony convictions. 

	

13 	MS. DICKSON: He still has four prior - 

	

14 	MR. FATTIG: And I would take exception to that, because clearly 

15 on the Judgment of Conviction there are separate dates of offenses when 

16 it comes to the two crimes, and he received separate sentences on them. 

17 So, he qualifies under four or five, so it's sort of - 

	

18 	THE COURT: So, I don't have to decide the issue. He qualifies under 

19 the four. 

	

20 	MS. DICKSON: Correct, Your Honor. 

	

21 	THE COURT: All right. 

	

22 	MR. FATTIG: Are you ready to hear argument? 

	

23 	THE COURT: I'll hear argument. Well, first of all, let me adjudicate 

24 him. 
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I 	 Mr. Day, pursuant to your jury convictions entered March 

2 15th , 2001, Count I — Robbery With Use of a Deadly Weapon, felony; and 

3 Count II — Burglary While in Possession of a Deadly Weapon, felony, you are 

4 hereby adjudicated guilty of those crimes. 

5 	 State? 

6 	MR. FATTIG: Your Honor, the first exhibit that I have marked is a 

7 Judgment of Conviction from Missouri and it lays out that the defendant 

8 pled guilty in 1975 for Sale of a Controlled Substance, which was a felony 

9 in Missouri. He received a sentence of 5 years in that case, plus a 5-year 

10 period of what they called special parole. He ended up doing 13 months on 

11 that particular case. He was paroled in August of 1976. 

12 	 He then made it down to North Carolina, and Exhibit No. 3 

13 which has been marked is a certified copy of Judgment of Conviction from 

14 crimes he committed in North Carolina in 1982. He ended up being 

15 convicted in 1985 after he picked up the bank robbery and went to prison. 

16 He ended up being convicted for Embezzlement and Obtaining Property by 

17 False Pretenses, two more felonies that occurred in 1982. And the 

18 Judgments of Conviction reveal that in that particular case he used a credit 

19 card that had been fraudulently obtained to obtain various goods and 

20 services from small businesses in Wake County, North Carolina. 

21 	 He then, after picking up those charges, he was a fugitive 

22 when he went to Missouri in 1984, and Exhibit No. 2 is a Judgment of 

23 Conviction from the Federal Court, the Western District of Missouri, along 

24 with the PSI and an extensive report about his background back in 1984. 
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I In that particular case, the PSI reveals that in 1984 he walked into a bank in 

2 Springfield, Missouri at 2:00 in the afternoon and he handed a note to the 

3 teller. The note read: You have 30 seconds, 10,000 in a deposit bag. 

4 Move, no alarm. I don't get caught, no one gets hurt, understand? I'll be 

5 beside you. He showed this to a couple different clerks, he ended up getting 

6 3,000 dollars in cash. Later that day, because of a report that a person 

7 matching the description got into a cab by the bank and got on an airplane, 

8 he was picked up in St. Louis across the State getting off of an airplane and 

9 was arrested. At the time he did the crime, not only had he absconded from 

10 North Carolina because of the credit card charges, but he was also 

11 considered an absconder from his parole from the State of Missouri for that 

12 earlier Sale of a Controlled Substance charge. 

13 	 Then after he got sentenced on the bank robbery charge in 

14 Federal Court, North Carolina ended up adjudicating him and giving him a 

15 break on those 1982 charges. He got concurrent time to that North Carolina 

16 case. He received two 10-year sentences concurrent to the Federal case. 

17 Upon being paroled on the bank robbery case and upon being paroled from 

18 the North Carolina cases, he picked up various violations, and that Judgment 

19 of Conviction and the PSI lay it all out. He failed to go to drug and alcohol 

20 counseling, he was given numerous problems (sic) - numerous chances to 

21 address his problems, he didn't take advantage. He picked up an Escape 

22 violation, which has already been mentioned. He also picked up a DUI arrest 

23 in 1996, where while drunk he ran into another vehicle, a truck that was 

24 stopped at an intersection. 
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I 	 In 1994 is the fourth document, and that was a new felony 

2 conviction that he picked up while on Federal parole, another felony in North 

3 Carolina, and that one is Financial Transaction, Card Theft. He received a 

4 light sentence in that case, two years. He's on parole until recently up until 

5 this particular case in Nevada. He comes out here, and Your Honor is well 

6 aware of the facts in this particular case. 

	

7 	 I would ask, Your Honor, that he be treated as a habitual 

8 criminal under the large statute. I believe that this is someone who has 

9 been — has a history of crimes. We have crimes starting in 1974 all the way 

10 to the present. A long history — he has been on parole, received numerous 

11 violations, he has proven again and again that he is unsupervisable. He is 

12 someone that needs to be warehoused, he has a prior robbery conviction. 

13 Going to prison and being on parole certainly didn't deter his conduct in this 

14 particular case, when he uses a weapon and he threatens the clerk of the 

15 Parkway Inn Motel. As she goes toward the phone, he threatened her 

16 safety. He got away with over a thousand dollars, and thanks to really 

17 excellent police work, he was caught that same afternoon. 

	

18 	 I believe habitual criminal is appropriate when someone needs 

19 to be warehoused like this individual has proven over and over again, and I 

20 would ask for a definite 300 months with parole after 1 20 months. If you 

21 don't go for the large, I would ask that you max him out on an 8 to 20 year 

22 sentence under the small habitual. Thank you. 

	

23 	THE COURT: All right. 

	

24 	 Counsel? 
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I 	MS. DICKSON: Your Honor, Mr. Day has asked me to read his 

2 statement to the Court. He was feeling a little too nervous to read it 

3 himself. This is his statement: 

4 	 Your Honor, may it please the Court. As the Court has been 

5 advised by Counsel, I have been diagnosed as having Hepatitis C. It is my 

6 understanding that Hepatitis C is a viral infection which affects the liver and 

7 generally results in cirrhosis or cancer of the liver, that's without a liver 

8 transplant which I will not receive in prison. I'll most likely die from it. I 

9 really don't want to die in prison, Judge. When my time comes, I hope to 

10 be allowed to go home to die around my family and loved ones. However, 

11 while the State was good enough to tell me I'm going to die from my illness, 

12 it was left to my imagination exactly how much longer I might expect to live. 

13 I've been in solitary confinement all these months, with no way to get 

14 information on my illness. I've asked for tests at the jail and Lakes Crossing 

15 to determine how far the disease has progressed, but was told I need to wait 

16 until I'm released or go to prison for that kind of test. 

17 	 Judge, at some point during this case, counsel advised me 

18 that the State would pursue habitual criminal proceedings if I refused to 

19 accept the State's offer of a 3 to 10 year sentence. However, I advised her 

20 on several occasions that I felt compelled to decline the offer because, one, 

21 I am innocent, and two, I did not want to die in prison, and without knowing 

22 how tar my disease has progressed, I could not accept the State's offer. I 

23 asked her to return to the prosecutor and explain my medical situation and 

24 asked him to reduce the minimum to two years, so that just in case the 
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1 Parole Board wanted to parole me for medical reasons it could do so, since I 

2 would be within my minimum in a short period of time. However, the State 

3 declined and the case proceeded to trial. 

4 
	

Your Honor, for the life of me I can't understand the concept 

5 of punishing a defendant who asserts his innocence more severely than one 

6 who admits his guilt. It's like duck season just opened and I'm the only 

7 duck left in town. The rest of them all plead guilty and get probation. Only 

8 because ['ye asserted my innocence, the State now wants a life sentence, 

9 where before it had been satisfied with a 3 to 10 year sentence. 

10 
	

Judge, if you'll notice in each of my arrests in over a 30-year 

11 period, in each case within a matter of weeks of my arrest, I've pled guifty 

12 and received a prison sentence - within weeks. I didn't stretch it out or 

13 play games to try to get less time. I owned up to what I did and took my 

14 medicine. Never once did I ask for or receive probation or a suspended 

15 sentence. However, in this case, Judge, I've maintained my innocence, 

16 even in the face of a life or a death sentence, whatever the case may be, 

17 from the very beginning, and continue to do so today. With this type of 

18 illness, Judge, almost any sentence could be a potential death sentence. 

19 
	

In closing, Your Honor, I would just like to say for the record 

20 that it is not my intent to seek sympathy from the Court, but rather to voice 

21 my objection to the State's action in offering me a deal and then to rescind 

22 the deal instead of providing me with a means to determine the extent of my 

23 illness, so that I might obtain a factual understanding of the nature and 

24 consequences of my plea. 
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I 	 Finally, Your Honor, I just want the Court to know that even 

2 with all the tattoos, the rough edges, and lifestyle portrayed by the State to 

3 the effect that I was a vagabond, the truth is that I've worked my whole life 

4 when I wasn't in jail. I was arrested at my place of work and a man I didn't 

5 even really know came to court in my behalf and told the Court that I'm a 

6 good worker and that we had worked together occasionally. He didn't owe 

7 me anything, Judge, he didn't have to come down here, I was really 

8 surprised. And as far as being a vagabond, Judge, the fact is I was out on 

9 the road on the trucks because I chose to be. Besides family, I had my own 

10 place down in Miami where my ex-girlfriend and her little boy still live. Up 

11 until my arrest, I paid the bilis there. When I found out 1 was sick and could 

12 no longer have a relationship with her, it just seemed like being on the road 

13 was the right thing to do. 

14 	 Anyhow, Judge, the only other thing I want to tell you is that 

15 while my record may reflect that I've broken the law in the past, it doesn't 

16 show that I've ever hurt anyone in my life. 

17 	 Thank you, Judge. I just wanted you to know that. 

18 	MS. DICKSON: Your Honor, it's always difficult to address 

19 sentencing issues with a person who has alleged from the very beginning 

20 that he's innocent, who has taken his case to trial and has lost. Mr. Day has 

21 always maintained his innocence of this case, and I think it's important for 

22 the Court to realize and to point out that in every other case he's had, he 

23 did plead guilty, with one exception, and I think that's the DUI case that the 

24 District Attorney mentioned. He took that case to trial and my understanding 
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1 is he was found not guilty. Every other situation he's had, in all of the 

2 felonies here, he has pled guilty and in relatively short order. The most 

3 serious of these, of course, is the bank robbery and he pled guilty to that 

4 within two months of his arrest. 

5 
	

There are - you know, obviously we're here because he's 

6 been convicted. He still maintains his innocence, but there are two things 

7 that I wanted to point out about the trial, even though I know that we have 

8 to accept the fact that he has been convicted. But there were two things 

9 that came out in trial that we were completely unaware of before trial, and 

10 I think which had a serious impact on the jury's decision, and that was that 

11 the victim in this case told us for the first time at trial that she had been 

12 given a picture of Mr. Day on the day of the incident and that she's had that 

13 picture ever since. She was given that by the police. She's had his picture 

14 to look at for all these periods of time, all these months, and of course that 

15 would impact on her identification of Mr. Day as the person who robbed her. 

16 
	

The second thing that came out, Your Honor, and Your Honor 

17 is aware that we have filed motions seeking to obtain the identity of a 

18 witness to the case that the police spoke to and then released without 

19 obtaining his identity. Mr. Day told the police officer that he was working 

20 for that gentleman, but the officer didn't get his name, and we were unable 

21 to locate him because we had no means of identification, and of course Mr. 

22 Day has been in custody the entire time so he couldn't be out looking for 

23 him. But, over objection the police officer was allowed to testify that this 

24 gentleman who - 
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I 	THE COURT: I heard all the testimony. You don't need to go over all 

2 the testimony. 

	

3 	MS. DICKSON: Yes, Your Honor, I just wanted to make this one 

4 point, that this officer was allowed to testify to something that we were not 

5 aware of because it wasn't in any of his reports and he testified that this 

6 witness had said that Mr. Day offered him a hundred dollars to go to New 

7 Orleans, which of course was extremely damaging to our case and was 

8 something we didn't know about before trial. 

	

9 	 So, Mr. Day appears before you to be sentenced for a crime 

10 that he says he did not commit, and I think there are some questions about 

11 that. But, I think it's important to note that there was no one injured in this 

12 crime, there has never been anyone injured in anything that Mr. Day has 

13 done - at least physically, I'm sure psychological injuries have occurred - 

14 and all of his offenses up to this point have been non-violent offenses, 

15 including the bank robbery. Banks are probably the easiest thing to rob, 

16 except for the likelihood of being caught, because everyone in a bank knows 

17 that if someone comes in to rob the bank, you just hand over the money, 

18 you don't put up a fight. He went in, he gave them a note, he had no 

19 weapon, he made no verbal threats, no physical threats. He handed them a 

20 note, they handed him the money, and he left. And the District Attorney has 

21 read you the note that was provided to the bank employees. 

	

22 	 His record goes back for 27 years, I believe it is, Your Honor, 

23 so some of these convictions that the State alleges should form the basis for 

24 the habitual criminal sanctions are extremely old cases. The very first case, 
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1 which occurred back in 1974,   he was sentenced to prison. He was never 

2 given the opportunity of probation, and I know that's not even an option in 

3 this case, but he has served a sentence for every crime that he has been 

4 convicted of, even though all of those offenses are non-violent. 

5 	 The Court is aware that there's no real information about Mr_ 

6 Day in the Pre-Sentence Report because he did not choose to be interviewed 

7 and we went into that last time. But one of the things that was omitted 

8 from the Pre-Sentence Report, which I think is important for the Court to 

9 take into consideration, is the fact that Mr. Day does have some significant 

10 mental health problems. He was originally in this case found to be not 

11 competent to stand trial and was sent up to Lakes Crossing for a period of 

12 time, and then was returned after the doctors up there cured him. But since 

13 being returned from Lakes Crossing, he has been in a lock-up situation at the 

14 jail, even though he hasn't committed violations over there. When he was 

15 returned he was locked up and he's been locked up ever since. So, he has 

16 had probably greater restrictions on his liberty than most of the people that 

17 Your Honor sees who have been incarcerated. 

18 	 As Mr. Day pointed out, he was offered a sentence of 3 to 

19 10 years, and he turned that down for the two reasons that he set forth and 

20 those are the reasons he explained to me; one, that he wasn't guilty of the 

21 offense. I think that he might have been willing to enter a no contest plea 

22 despite that fact, because of the likelihood that he might be convicted and 

23 face a much more serious sentence, but he needed some assurance that he 

24 would not die in prison, and that was why in the end he turned down the 
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I plea agreement that he was — that was his biggest concern, he doesn't 

2 want to die in prison. He is — with Hepatitis C, he is a dying man. That's 

3 basically a death sentence, the only question is how much longer he does 

4 have to live. 

5 	 The minimum sentence that the Court can impose in this case 

6 is 4 years. I think that that, under all of the circumstances, is more than 

7 adequate to punish him for whatever he may have done, in light of the jury's 

8 conviction. And I would also point out that based on my knowledge of the 

9 Parole Board, it's extremely unlikely that Mr. Day is going to be paroled. It is 

10 minimum, and possibly ever, because of his priors. And also, whether or not 

11 it appears as a conviction on his record, they will be aware of the fact that 

12 he did have this escape charge as a parolee prior, so that that lessens his 

13 chances of ever being paroled and certainly limits his options when he is in 

14 custody and the kinds of programming he can be involved in. 

15 	 For all of those reasons, Your Honor, and because this Court 

16 sees so many people who come in here with much worse records than Mr. 

17 Day, who don't receive habitual criminal sanctions, I think it's appropriate 

18 not to impose the habitual criminal sanction, to impose a sentence for the 

19 offenses that he has been convicted of, and I would ask the Court to impose 

20 the minimum sentence of 4 years. 

21 	THE DEFENDANT: Your Honor, may I say something briefly, just real 

22 briefly? 

23 	THE COURT: Briefly. You already had your letter read. 

24 	THE DEFENDANT: Your Honor, all I'm interested in is that you give 

25 
14 

454 



me a sentence that would allow me to get a medical parole when the time 

2 comes that, you know, that I'd be eligible for a parole, so I'd get out on a 

3 medical. 

	

4 	THE COURT: All right. Mr. Day, all you're interested in is trying to 

5 manipulate the system once again. You've had lots of experience at it. 1 

6 listened to your testimony at trial, I listened to all the other witnesses. It 

7 was overwhelming evidence against you at trial. It wasn't even a close call. 

8 As far as the picture, we addressed that issue. Her identification was not 

9 based upon the picture that was given to her by the police. She was very 

10 clear on that. She'd seen the individual at the motel before. 

	

11 
	

All right, counsel approach on something. 

	

12 
	

(Whereupon a bench conference was held) 

	

13 
	

THE COURT: All right. Mr. Day, in addition to the $25 Administrative 

14 Assessment Fee, and the $250 DNA Analysis Fee, where you are to submit 

15 to a test to determine genetic markers on Count II, I am going to adjudicate 

16 you a Habitual Offender, and we are going to impose a sentence of 300 

17 months Nevada Department of Prisons, with a minimum parole eligibility of 

18 120 months, and you'll be given credit for time served of 375 days. 

	

19 
	

MS. DICKSON: Your Honor, that's up to last week_ There should be 

20 another 7 days, I guess, added to that. 

	

21 
	

THE COURT: Through May 2nd, so 6 more days, 361 days credit for 

22 time served. 

	

23 
	

MS. DICKSON: Your Honor, I don't believe that's correct, it was — 

	

24 
	

MR. FATTIG: 381. 
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MS. DICKSON: 375, and its another 7 days. 

	

2 	MR. FATTIG: 382. 

	

3 	THE COURT: 382? - 382 days credit for time served. 

	

4 	MS. DICKSON: Your Honor, could I have marked and made part of 

5 the record these documents that I have received from the State with respect 

6 to the - 

	

7 	THE COURT: You may, And have those attached to the PSI. 

Whereupon the matter was recalled) 

	

9 	MR. FATT1G: Your Honor, if we could just recall the Robert Day 

10 matter, briefly. There's a technical thing. 

	

11 	THE COURT: All right. Recalling Day. 

	

12 	MR. FATTIG: He technically needs to receive a sentence on both 

13 Count I and Count II. So, I would ask that he receive the same sentence on 

14 both concurrent. 

	

15 	THE COURT: When I adjudicate habitual. I sentence on the habitual, 

16 not on the two counts. He's adjudicated guilty on the two counts, but then 

17 I adjudicate him on the habitual, and he receives the sentence on that. 

	

18 	MR. FATTIG: And give him one sentence, okay. 

	

19 	THE COURT: Right. 

	

20 	 (Proceedings concluded) 

21 

22 ATTEST: 

23 

24 

25 
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1 	LAS VEGAS, NEVADA, WEDNESDAY, FEBRUARY 21, 2001, 9:00 A.M. 

	

2 	 THE COURT: 	C167783 State of Nevada versus Robert James Day. 

3 Mr. Day is present in custody. Status? 

	

4 
	

MS. KHAN'S!: 	Your Honor, Ms. Dickson indicates that she's ready. 

5 She would ask this Court to start Tuesday or later, she's unavailable on Monday 

6 afternoon. 

	

7 	 THE COURT: 	How many days for trial? 

	

8 
	

DEFENDANT DAY: 	Your Honor - - 

	

9 
	

THE COURT: 
	

Just a minute Mr. Day. 

	

10 
	

MS. KHAMSI: 
	

It looks like its four to six witnesses and two days. 

	

11 
	

THE COURT: 
	

All right, we'll pass this until Friday. I'll give you a final 

12 trial order on Friday, see how many of the other cases are going. 

	

13 	 MS. KHAMSI: 	Your Honor? 

	

14 	 THE COURT: 	Yes? 

	

15 	 MS. KHAMSI: 	If I may approach with the amended information? 

	

16 	 MS. CAMPBELL: I have three different copies of it. This is Mr. Fattig's 

17 case, I haven't - - 

	

18 	 THE COURT: 	All right. 

	

19 	 MS. CAMPBELL: It was placed in the file this morning so I don't - - 

?(;) 	 DEFENDANT DAY: 	May I have a copy please? 

	

21 	 THE COURT: 	Just a minute. 

MS. CAMPBELL: I believe he wanted to file the habitual, I don't know. 

	

23 	 DEFENDANT DAY: 	Your Honor? 

	

24 	 THE COURT: 	All right, the amended information has been filed 

25 alleging the habitual offender charge. Mr. Day, we'll pass this until Friday, you can talk 
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1 to your attorney between now and Friday, answer any questions that you may have and 

2 	we'll - - 

3 
	

DEFENDANT DAY: 
	

Okay, then we'll have — 

4 
	

THE COURT: 	- - determine the status of the case on Friday. 

5 
	

DEFENDANT DAY: 	We'll have the - - the calendar call on Friday? 

6 
	

THE COURT: 
	

The calendar call has been passed for Friday. 

7 
	

DEFENDANT DAY: 
	

Can I have a copy of the amended information 

8 please? 

9 
	

THE COURT 	As soon as the Clerk files it. 

10 
	

(Proceeding adjourned) 

11 
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NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF APPEAL 

NOTICE OF ENTRY OF DECISION AND ORDER 

586 - 588 

593 - 595 

603 - 603 

604 - 606 

764 - 765 

806 - 806 

852 - 854 

941 - 943 

991 - 993 

1179 - 1180 

1265 - 1267 

1288 - 1290 

1336 - 1339 

1352 - 1356 

743 - 754 

3 

3 

3 

3 

4 

4 

4 

5 

5 

6 

6 

6 

6 

6 

4 

6 
	

04/07/2014 	NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 1293 - 1306 
OF LAW AND ORDER 

5 
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INDEX 
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VOL 
	

DATE 
	

PLEADING 
	

NUMBER: 

07/07/2011 	NOTICE OF ENTRY OF ORDER 

07/12/2011 	NOTICE OF ENTRY OF ORDER 

08/12/2011 	NOTICE OF ENTRY OF ORDER 

12/26/2002 	NOTICE OF INTENT TO SEEK PUNISHMENT AS A 
HABITUAL CRIMINAL 

10/05/2005 	NOTICE OF MOTION 

02/05/2014 	NOTICE OF MOTION 

04/08/2014 	NOTICE OF MOTION AND MOTION FOR LEAVE TO FILE 
MOTION FOR RECONSIDERATION 

5 

5 

5 

3 

4 

6 

6 

958 - 961 

964 - 967 

1003 - 1006 

565 - 568 

713 - 713 

1198 - 1198 

1309 - 1309 

6 
	

04/08/2014 	NOTICE OF MOTION AND MOTION FOR 
	

1315 - 1315 
RECONSIDERATION 

4 
	

02/09/2010 	NOTICE OF MOTION AND MOTION TO CORRECT AN 	815 - 829 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE 

5 
	

12/12/2013 	NOTICE OF MOTION AND MOTION TO CORRECT ILLEGAL 1022 - 1034 
SENTENCE 

6 
	

02/25/2014 	NOTICE OF MOTION AND MOTION TO VACATE HABITUAL 1245 - 1251 
FELON ADJUDICATION AND SENTENCE 

5 
	

06/16/2011 	NOTICE OF MOTION/MOTION FOR EXTENSION OF TIME 	923 -928 

5 
	

07/21/2011 	NOTICE OF MOTION/MOTION FOR LEAVE TO FILE 	968 - 971 
MOTION FOR RECONSIDERATION 

972 - 984 

128 - 130 

98 - 100 

562 - 564 

1153 - 1161 

NOTICE OF MOTION/MOTION FOR RECONSIDERATION 

NOTICE OF WITNESSES [NRS 174.234 (1)(B)] 

NOTICE OF WITNESSES [NRS 174.234(1)(B)] 

OBJECTION 

OPPOSITION TO MOTION TO EXTEND PRISON COPYWORK 
LIMIT 

5 
	

07/21/2011 

1 
	

02/27/2001 

1 
	

01/23/2001 

3 
	

12/04/2002 

6 
	

01/30/2014 

6 
	

02/21/2014 	OPPOSITION TO RENEWED MOTION TO EXTEND PRISON 	1241 - 1244 
COPY WORK LIMIT 

1 
	

08/25/2000 	ORDER 	 23 - 24 

1 	09/27/2000 	ORDER 	 25 - 25 

6 
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INDEX 
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NUMBER: 

6 

4 

4 

6 

06/19/2000 

11/17/2000 

12/30/2002 

06/02/2014 

ORDER (COMMITMENT) 

ORDER (REMAND) 

ORDER APPOINTING COUNSEL 

ORDER DENYING COUNTERMOTION FOR 
DETERMINATION OF VEXATIOUS LITIGATION AND 
REQUEST FOR ORDER TO SHOW CAUSE WHY THE COURT 
SHOULD NOT ISSUE A PRE-FILING INJUNCTION ORDER 

06/02/2014 	ORDER DENYING DEFENDANT'S MOTION FOR 
RECONSIDERATION AND ORDER DENYING DEFENDANT'S 
MOTION FOR LEAVE TO FILE MOTION FOR 
RECONSIDERATION 

ORDER DENYING DEFENDANT'S MOTION TO CORRECT 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE 

ORDER DENYING DEFENDANT'S MOTION TO STAY 
PROCEEDINGS AND MOTION FOR APPOINTMENT OF 
COUNSEL 

ORDER DENYING DEFENDANT'S MOTION TO VACATE 
HABITUAL FELON ADJUDICATION AND SENTENCE 

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR 
LEAVE TO FILE MOTION FOR RECONSIDERATION 

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION TO CORRECT AN 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE AND DEFENDANT' PRO 
PER MOTION FOR LEAVE TO FILE DEFENDANT'S 
RESPONSE TO STATE'S OPPOSITION TO DEFENDANT'S PRO 
PER MOTION TO CORRECT AN ILLEGAL SENTENCE OR IN 
THE ALTERNATIVE MOTION FOR MODIFICATION OF 
SENTENCE 

1 

1 

3 

6 

5 

5 

17 - 19 

31 - 32 

569 - 570 

1359 - 1360 

1361 - 1362 

837 - 838 

807 - 808 

1273 - 1274 

1001 - 1002 

962 - 963 

03/09/2010 

08/29/2006 

03/31/2014 

08/11/2011 

07/11/2011 

4 
	

05/20/2011 	ORDER DENYING DEFENDANT'S PRO PER MOTION TO 	892 - 893 
CORRECT ILLEGAL SENTENCE OR, IN THE ALTERNATIVE, 
MOTION FOR MODIFICATION OF SENTENCE 

7 



00C167783 	The State of Nevada vs Gregory S 
Hermanski 

INDEX 

VOL 	DATE 	PLEADING 

 

PAGE 
NUMBER: 

4 	04/08/2010 	ORDER DENYING DEFENDANT'S PRO PER MOTION TO 	857 - 858 
RECONSIDER 

4 	01/19/2006 	ORDER DENYING DEFENDANT'S PRO PER MOTION TO 	730 - 731 
RECONSIDER MOTION FOR PRISONER TRANSPORTATION 

5 	01/24/2014 	ORDER DENYING DEFENDANT'S PRO SE MOTION TO 	1150 - 1150 
EXTEND PRISON COPY WORK LIMIT AND DEFENDANT'S 
PRO SE MOTION TO CORRECT ILLEGAL SENTENCE 
(CONTINUED) 

6 	01/24/2014 	ORDER DENYING DEFENDANT'S PRO SE MOTION TO 	1151 - 1152 
EXTEND PRISON COPY WORK LIMIT AND DEFENDANT'S 
PRO SE MOTION TO CORRECT ILLEGAL SENTENCE 
(CONTINUATION) 

6 
	

04/10/2014 	ORDER DENYING MOTION TO EXTEND COPYWORK LIMIT 1322 - 1322 

4 
	

04/11/2006 	ORDER DENYING PETITIONER'S MOTION FOR REHEARING 768 - 769 

08/26/2004 

07/18/2005 

12/24/2013 

04/01/2003 

ON DECISION ENTERED MARCH 3, 2006 

ORDER FOR EXCESS FEES 

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 
DAY, AKA, GREGORY SCOTT HERMANSKI, BAC #69140 

3 

4 

5 

3 

624 - 625 

700 - 700 

1067 - 1067 

582 - 583 

3 
	

02/15/2002 	ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 	461 - 462 
DAY, BAC #69140 

3 
	

09/26/2002 	ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 	515 - 516 
DAY, BAC #69140 

2 
	

09/25/2001 	ORDER FOR TRANSCRIPT 	 457 - 457 

3 
	

07/19/2002 	ORDER FOR TRANSCRIPT 	 487 - 487 

3 
	

02/08/2005 	ORDER GRANTING DEFENDANT'S MOTION TO 	 630 -631 
WITHDRAW COUNSEL 

1 
	

02/21/2001 
	

ORDER TO AMEND INFORMATION 
	

115 - 116 

1 
	

03/26/2001 
	

ORDER TO AMENDED INFORMATION 
	

175 - 176 

1 
	

10/04/2000 
	

ORDER TO TRANSPORT DEFENDANT (FOUND 
	

28 - 29 

8 
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COMPETENT PER NRS 178.460) 

PETITION FOR WRIT OF HABEAS CORPUS (CONTINUED) 

PETITION FOR WRIT OF HABEAS CORPUS 
(CONTINUATION) 

PETITION FOR WRIT OF HABEAS CORPUS (POST 
CONVICTION) 

PETITIONER'S MOTION FOR REHEARING ON DECISION 
ENTERED MARCH 3, 2006 

PETITIONER'S OBJECTION AND MOTION TO STRIKE 
RESPONDENT'S OPPOSITION TO MOTION TO EXTEND 
PRISON COPY-WORK LIMIT 

3 
	

07/13/2005 

4 
	

07/13/2005 

5 
	

12/16/2013 

4 
	

03/16/2006 

6 
	

02/11/2014 

632 - 690 

691 - 699 

1040 - 1066 

755 - 759 

1199 - 1202 

5 
	

01/17/2014 	PETITIONER'S STATEMENT OF CAUSE FOR DELAY 
	

1146 - 1149 

1 
	

04/25/2001 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 
	

180 - 185 
CONFIDENTIAL 

3 
	

02/20/2003 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 
	

575 - 581 
CONFIDENTIAL 

1 
	

03/15/2001 	PROPOSED JURY INSTRUCTIONS NOT USED AT TRIAL 	166 - 168 

1 
	

11/15/2000 	REMITTITUR 
	

30 - 30 

6 
	

02/04/2014 	RENEWED MOTION TO EXTEND PRISON COPY-WORK 
	

1183- 1188 
LIMIT 

1 
	

06/08/2001 
	

REQUEST FOR ROUGH DRAFT TRANSCRIPT 
	

202 - 204 

1 
	

03/26/2001 
	

SECOND AMENDED INFORMATION 
	

177 - 179 

4 
	

07/27/2006 
	

SECOND AMENDED JUDGMENT OF CONVICTION 
	

770 -771 

4 

06/28/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
EXTENSION OF TIME 

06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
LEAVE TO FILE DEFENDANT'S RESPONSE TO STATE'S 
OPPOSITION TO DEFENDANT'S PRO PER MOTION TO 
CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 

5 

4 

946 - 951 

913 - 917 

918 - 920 

9 
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NUMBER: 

AUTHORITIES IN SUPPORT OF MOTION TO CORRECT 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE (CONTINUED) 

06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	921 - 922 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION TO CORRECT 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE (CONTINUATION) 

10/02/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR NEW 528 - 532 
TRIAL 

10/24/2005 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
PRISONER TRANSPORTATION 

10/24/2005 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
PRISONER TRANSPORTATION 

06/29/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RECONSIDERATION 

02/20/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
RECONSIDERATION 

714- 717 

718 - 721 

952 - 957 

1225 - 1233 

04/24/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	1323 - 1335 
RECONSIDERATION AND COUNTERMOTION FOR 
DETERMINATION OF VEXATIOUS LITIGATION AND 
REQUEST FOR ORDER TO SHOW CAUSE WHY THE COURT 
SHOULD NOT ISSUE A PRE-FILING INJUNCTION ORDER 

03/23/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 
	

760 - 763 
REHEARING 

02/19/2010 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	830 - 836 
CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

08/22/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO STAY 798 - 803 
PROCEEDINGS AND MOTION FOR APPOINTMENT OF 
COUNSEL 

03/12/2014 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
	

1252 - 1259 
VACATE HABITUAL OFFENDER ADJUDICATION AND 
SENTENCE 

10 
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3 

5 

10/02/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 
VACATE SENTENCE AS AN HABITUAL CRIMINAL 

07/22/2011 	STATE'S OPPOSITION TO DEFENDANT'S NOTICE OF 
MOTION/MOTION FOR LEAVE TO FILE MOTION FOR 
RECONSIDERATION 

533 - 538 

985 - 990 

4 
	

09/20/2005 	STATE'S OPPOSITION TO DEFENDANT'S PETITION FOR 	701 - 708 
WRIT OF HABEAS CORPUS (POST-CONVICTION) 

4 
	

05/06/2011 	STATE'S OPPOSITION TO DEFENDANT'S PRO PER MOTION 881 - 885 
TO CORRECT ILLEGAL SENTENCE OR IN THE 
ALTERNATIVE MOTION FOR MODIFICATION OF 
SENTENCE 

6 
	

01/31/2014 	STATE'S RESPONSE AND MOTION TO DISMISS 
	

1162- 1178 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
AND "FIRST AMENDED" PETITION FOR WRIT OF HABEAS 
CORPUS 

3 
	

12/03/2002 	STATE'S RESPONSE TO DEFENDANT'S MOTION FOR NEW 556 - 561 
TRIAL 

5 

6 

01/02/2014 	STATE'S RESPONSE TO DEFENDANT'S MOTION TO 
CORRECT ILLEGAL SENTENCE AND MOTION TO EXTEND 
PRISON COPY WORK LIMIT. 

02/21/2014 	STATE'S RESPONSE TO NEW CLAIMS RAISED IN 
DEFENDANT'S REPLY TO THE STATE'S RESPONSE TO 
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) 

1068 - 1075 

1234 - 1240 

4 
	

12/08/2005 	STATE'S SUPPLEMENTAL RESPONSE TO DEFENDANT'S 	722 - 729 
PETITION FOR WRIT OF HABEAS CORPUS (POST- 
CONVICTION) 

4 
	

05/19/2011 	SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT 886 - 891 
OF MOTION TO CORRECT AN ILLEGAL SENTENCE OR, IN 
THE ALTERNATIVE, MOTION FOR MODIFICATION OF 
SENTENCE 

3 	02/11/2003 	TRANSCRIPT OF HEARING HELD ON APRIL 26, 2000 	571 - 574 

11 
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3 
	

02/27/2004 	TRANSCRIPT OF HEARING HELD ON APRIL 30, 2003 	610 - 617 

1 
	

01/09/2001 	TRANSCRIPT OF HEARING HELD ON DECEMBER 4, 2000 	75 -97 

2 
	

11/01/2001 	TRANSCRIPT OF HEARING HELD ON FEBRUARY 21, 2001 	458 - 460 

1 
	

06/21/2000 	TRANSCRIPT OF HEARING HELD ON JUNE 6, 2000 	 20 -22 

1 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 12, 2001 	205 -211 

1 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 13, 2001 	212 - 230 
(CONTINUED) 

2 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 13, 2001 	231 - 314 
(CONTINUATION) 

2 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MARCH 14, 2001 	315 - 440 

2 
	

07/02/2001 	TRANSCRIPT OF HEARING HELD ON MAY 9, 2001 	 441 - 456 

1 
	

03/15/2001 	VERDICT 	 169 - 169 

1 
	

02/22/2001 	WITNESS LIST 	 126 - 127 

12 



DAY, ROBERT JAMES 
11 

12 

13 

14 6.0 Defendant. 

rIL 
/in;  

Austirt Taint, Kam 341i4itoZottittstrip 

CLARK COUNTY, NEVADA  

6 

7 

8 THE STATE OF NEVADA, 

9 	 Plaintiff, 	District Court Case No e■2/1 77f0  

I 

2 

3 

4 

5 

10 —Vs— Justice Court Case No 00F06928X 

15 	 1. hereby certify the fore going  to be a full, tame and correct cop y  of the proceedings as the same 

16 	appear in the above case. 

17 	 WTTNESS my  hand this  6TH  day  of  JUNE 	, EK 2000 

18 

19 

20 

21 

22 
e Peace of Las Vegas Township 

CO
UN

TY
  C

LE
R

K
 

27 

28 

-1C-6 (CriminaL) 
Rev. 1259 



Austice &tut 	litgas Awns 1.1 p 
CLARK COUNTY, NEVADA  

THE STATE OF NEVADA, 

Plaintiff, 

Case No. 00F06978X 

DAY , ROBERT JAMES 
	

COMMITMENT 
and 

ORDER TO APPEAR 
Defendant. 

An Order having been made this day by me, that 

DAY, ROBERT ,.TAMES 

be held to answer upon the charge of 
COUNT I — ROBBERY WITH USE OF A DEADLY WEAPCN 
COUNT II — BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

Committed in said Township and County, on or about the  22ND  day of  APRIL 

IT IS FURTHER ORDERED that the Sheriff of the County of Clark is hereby commanded to receive 	  

HIM 
	

into custody ;  and detain 	HIM 	until HE 	be legally discharged, and 
COUNT I — 20000/20000/40000 

be admitted to bail in the sum of  COUNT II — 15000115000/30000 	Dollars, and be that  HE 

committed to the custody of the Sheriff of said County, until such bail is given; and 

IT IS FURTHER ORDERED that said Defendant 
	

IS 	is 	commanded to appear in 

Department 	4 	of the Eighth Judicial District Court, Clark County Courthouse, Las Vegas, Nevada, at  9:0Q_ 	A M 

on the 13TH day of  JUNE 

 

.19/0__CH? for arraignment and further proceedings on the within charge 5_ 

 

DATED this  6TH  day of  JUNE 

 

, ISX20i10 

 

401  

4114f the Peace of Las Vegas Township 

JC-7 (Criminal) 
Rev. 06197 

2 



3 THE STATE OF NEVADA, 

4 	 Plaintiff, 

ZRO AR1 25), A 9: 03 

\ 
Rd: 

NEvADA, CASE NO. 00F06978X 

1 
	

JUSTICE COURT, LAS VEGAS TOWNSHIP 
F.—  I 

2 
	

CLARK e0firl , EVADA  

5 
• 	..1/- 

6 ROBERT JAMES DAY #1679345, 
DEPT. NO. 1 

7 
	

Defendant. 	 CRIMINAL COMPLAINT 

8 

9 
	

The Defendant above named having committed the crimes of ROBBERY WITH USE OF 

10 A DEADLY WEAPON (Felony - NRS 200.380, 193.165) and BURGLARY WHILE IN 

11 POSSESSION OF A DEADLY WEAPON (Felony - NRS 205.060, 193.165), in the manner 

12 following, to-wit: That the said Defendant, on or about the 22nd day ofui1. 2000, at and 

13 within the County of Clark, State of Nevada, 

14 COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON 

15 	did thcn and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

16 lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

17 by means of force or violence, or fear of injury to, and without the consent and against the will 

18 of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

19 the commission of said crime. 

20 COUNT II-  BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

21 	did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

22 deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

23 that certain building occupied by PARKWAY 	, located at 5201 South Industrial, Las Vegas, 

24 Clark County, Nevada. 

25 	All of which is contrary to the form, force and effect of Statutes in such cases made and 

26 N 

27 fll 

28 /// 

3 



1 provided and against the peace and dignity of the State of Nevada. Said Complainant makes this 

2 declaration subject to the penalty of perjury, 

3 

4 
4/25/00 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
00F06978X/rad 

27 LVMPD EV110004221105 
RWDW; BURG WW F 

28 (TK1) 

-2- 

4 
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Declairefit's Sign 

Fa44-ki  
Print Declarant's Name 

3•setrl  

Declarant must sign second page with original signature 

VEGAS LMAETRROAPoTioNANcsoFuAcERDERpar EN  O 

I 	#- 	  

True Name:  D'A/ 	 (72 	Date of Arrest: 	 Time of Arrest 1-307--) 	af4620/X- 
OTHER CHARGES RECONOED FOR CONSIDERATION: 

C tr'L AA3 	2 C 	 ATI 6 P 
THE UNDERSIGNED MAKES THE FOLLOWING DECLARATIONS 	ECT TO THE PENALTY FOR PERJURY AND SAYS: That I am a peace officer with _L.:,/ irAps 7 	peparimontly Clark 

County. Nevada. bang so employed for a paged of 	.---S 	
1 

. 	1. That I teamed the following facts and circumstances which load ma to bellow that the above named subject committed fa 

was comnirtIng) the offense of  P0 E8F,74,/  wing...)    	at the location ci.53,/ 5: _../a/LIE-t57-12,1 /4-L 	and that the offense occurred at apicroxfmately 

1,2/5--   hours on the dr.9  day of  0 Pin I,— 	..-19_22C1 

DETALS FlOrR PROBABLE CAUSE: 

5756-  gp.zes-7--  

Wherefore, Declarant prays that a finding be made by a magistrate that probable cause exists tkfliiid saidpe?vernor prefiniinary hearing (if charges are a felony or 

gross misdemeanor) or for trial (if charges are a misdemeanor). 

(II ORIGINAL — counT 
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• LAS VEGAS METROPOLITAN POLICE DEPARTMENT 

di ARREST REPORT Am ic'e6 

	

• n cay 	 County 
	

Adult 
	 H Juvenile 

	
Sector/Beat 	01 

ID/EVENT# 
	

ARRESTEE'S NAME 
	

(Last, First, Middle) 
	

$.S.# 

	

1679345 
	

DAY, ROBERT JAMES 

ARRESTEE'S ADDRESS 
	

(Number, Street, City, State, Zip Code) 

CHARGES: ROBBERY WITH USE OF A DEADLY WEAPON IN THE COMMISSION OF A CRIME NRS 200.280 
BURGLARY WITH USE OF A DEADLY WEAPON IN THE COMMISSION OF A CRIME NRS 905.060 
POSSESSION OF STOLEN PROPERTY NRS 205.275 

OCCURRED: 	DATE 	DAY OF WEEK 	TIME 1 LOCATION OF ARREST (Number, Street, City, State, Zip Code) 

04-22-00 	SATURDAY 	1320 I335  WEST TROPICANA (MCDONALD'S PARKING LOT) LAS VEGAS, NV 

RACE I SEX I D.O.B. I HT 	WT I 	HAIR 	EYES I 	 PLACE OF BIRTH 

CIRCUMSTANCES OF ARREST 

LOCATION OF CRIME: PARKWAY INN 
5201 S. INDUSTRIAL 
LAS VEGAS, NV 89118 

OFFICERS INVOLVED: SGT. D. FLAHER-11', P# 3399 
OFFICER E. KING, P# 3488 
OFFICER A. TEDESCO, P# 6009 
OFFICER D. WEBB, P# 4391 
OFFICER R. BOHANON, P# 5652 

DETAILS: 

On 4-22-00, Saturday, at approximately 1254 p.m., Mr. Robert James Day entered the 
address of 5201 S. I ndustrial, approached the counter, and demanded money from the 
employee at the Parkway Inn. The employee, Karen J. Walker, was behind the counter 
The subject produced a knife and told Walker to give him all the money. The subject 
stated to Walker, "Don't even think about it, don't make me hurt you." The suspect then 
took approximately $1051.00 in US currency, placed it into his pocket and exited out the 
front door northbound. Walker then called 911. 

At approximately 1300 hrs., I Sergeant Dan Flaherty, happened to be in the area of the 
3500 block of East Tropicana, which is approximately 300-400 yards away from the 
location of the crime. I was patrolling the area when I noticed a subject fitting the 
description of the robbery suspect. The suspect was described as a white male, 
approximately mid-40's, with gray hair, a gray moustache, wearing blue jeans and boots 
and a white or blue t-shirt. I noticed that this subject was not wearing a shirt, however, he 
appeared to be walking between trucks located at the Wild Wild West, which is a local truck 
stop on East Tropicana. 

ARRESTING OFFICER(S) P# APPROVED BY 

, i:24. ..) 

CONNECTING RPTS. (Type or Event Number) 

000422-1105 SGT D. FLAHERTY 3399 

L'/MP 	 ( V. 12-90) UT0MATED 
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OS VEGAS METROPOLITAN POLICE DEPARTMElik  

CONTINUATION REPORT. 

ID/Event Number: 1679345 Page 2 of 3 

I noticed this subject walked up to a truck driver and began a conversation. I then 
approached the subject, identified myself as a police officer, and told him to step in front 
of my vehicle. The subject refused and stated he was in a hurry because he was a truck 
driver. I then asked the subject to again step in front of the vehicle. He began to explain 
that he was driving a truck and he had been all over the United States this week including 
Georgia and California. He again asked why I was stopping him at which time I told him 
a robbery just occured down the street and he fit the description of the suspect. 

The subject looked over his left shoulder and began to run southbound between two 
trucks. I asked the truck driver, unknown name, if he would watch my police vehicle at 
which time he stated he would. I began to pursue the suspect on foot southbound through 
the parking lot. The subject continued to run southbound at which time he ran to the east 
side of the Taco Bell and ran directly across the 3500 block of East Tropicana. 

Let it be known that despite the heavy traffic, this subject continued running without 
stopping. The subject then made it across the street at which time I was able to stop 
traffic. I continued my foot pursuit while broadcasting the physical description and direction 
of travel. The subject then grabbed the driver's side door of a GMC cooler van, bearing 
CA license plate CP36896. He attempted to put the vehicle in gear, believing the vehicle 
was running. However, this turned out to be the refrigerator, over the cab of the vehicle, 
which made the vehicle appear to be running. 

I then ordered the subject out and ordered him to lie on the ground at which time he 
refused. I then was forced to put an arm lock on his left wrist and place him into the Lateral 
Vascular Neck Restraint at which time Officers King and Tedesco got to my location. We 
were able to place him into custody without further resistance. 

Let it be noted an officer told dispatch we were in custody with the subject at which time 
we decided to do a one-on-one identification with the employee, Karen Walker, SOC/561- 
78-3490. Karen Walker was driven to our location at which time she positively identified 
the subject, Robert James Day, as the subject who robbed her of approximately $1000.00. 

Let it be noted that during a search incident to arrest, Mr. Day had approximately $1018.00 
rolled up in a ball in his left and right pocket. Mr. Day began to laugh and stated that what 
he did should not be construed as a robbery, or words to that effect. He then stated that 
he had nothing to lose and he wished that I would have shot him. Mr. Day went on to say 
if had been wearing tennis shoes, he would have gotten away from this sergeant based 
on the fact he was a fast runner. Also, the driver of the white cooler van, bearing CA 
license plate CP36896, did not speak English, however, he stated that he did not know Mr. 
Robert James Day nor did Mr. Robert James Day have permission to enter his vehicle. 

ID responded to our location at which time ID Specialist Thomas, P# 4032, photographed 
the suspect and the currency on the hood of the patrol car. This money was later released 
to the proprietor of the Parkway Inn Hotel. 

8 



iliS VEGAS METROPOLITAN POLICE DEPARTMEAL 

CONTINUATION REPORT. 

ID/Event Number: 1679345 Page 3 of 3 

On the way to the County Jail, Mr. Day again started making spontaneous statements 
claiming that what he did was not a robbery and that if he was wearing tennis shoes he 
would have perhaps been able to flee the police. 

DF/dnrij 0422-06 
Job if 14353 
Dictated: 042200/ 1526 Hrs 
Transcribed: 042200 / 1655 Hrs 

cc: SGT. Daniel P. Flaherty, P# 3399, SWAG _ 
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/1 
. CLARK COUNTY INikE QUESTIONNAIRE AND ItANCIAL AFFIDAVIT 

Defendant: ■,...2..01 Pin& 	4 , 

Arrest Date: Arraign. Date:  

ID.: 	/(c1 //4a5•47/5 S-S.N.: . 	-1) 61_ 

D. R. #: D.O. B.  

M .1.  Charge: 9066 wow no-r--  6 b Q78 )4. Bail! 	2  

M .1 Char:e: 	4.„r Bail: 1 5,  Od 0 

P 	at 
M 3 Charle: 	la, 	• Bail: 	73/  60 6 

Bail: M J Charge: 

M I Charge: Bail: 

M J Charge: Bail: 

M J Charge: Bail: 

M 3 Charge: Bail: 

M 3 Charge: Bail: 

M I Charge: Bail: 

BASED ON 	VERIFIED POINTS THIS DEFENDANT HAS RECEIVED, AND THE INFORMATION GATHERED BY 
INTAKE SERVICES, THE FOLLOWING RECOMMENDATION IS MADE: 

Supervised Release with Conditions as Directed by Intake Services 	  - 

Bail Reduction To: 

Not Recommended for an OJR Release or Bail Reduction Because: 

NI - Lipe cf ehroir 

Release Granted: _ 	 Date: 	  

Bail Reduction To: 

Release Denied: 	  Date' 	  

)C-I (Intake Services) 
Rev. 07.95 
WHITE — COLLtt CANARY — 'make Scrriecs 

	
Page 1 of 2 Pages 
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3JustligiEntirt, ifdas 
CLARK COUNTY, NEVADA  

AKE SERVICES INFORMATION SHEET 

DAY , ROBERT ME: 	  

cARGE(S): 	ROBB WOW 	 BURG WDW  

c)P,RENT BAIL: 20OCJ!Q 15_,OLO____ 

CASE NO  00F06978x 

ID #•  167 9 345 

 

 

 

D Local Address: 	 NOT INTERVTEWE  

Out Of State Address: 	  

With Whom/How Long: 	  

v7;;„RIFIED: 	Employment: 

 

Unemployed: 	 Disabled: 	 Student - 

 

 

 

Relatives: 
	

Local 
	

Not Local 	  

97 ESCAPE 
97 PAROLE VIOL — NC 
94 FRAUD — NC 
94 FIN. TRANS. THEFT — NC 
94 BANK ROBB — NC 
88 PAROLE VIOL. 

Misdemeanor Convictions: 84 OPUFP — NC 
84 BANK ROBB — KY 

Felony Convictions: 
80 PCS — MO 
75 SCS — MO 

Fail To Appear —
0 — Traffic 
	

Misdemeanor 
	

Felony 

pE nding Chars:es/Holds/Comments: 	  

R ii,COMMENDATION, 	Release On Recognizance 

Bail Reduction 

House Arrest 

Indigent 
	

Non-Indigent 

050400 

Date 

j(. IA titmice Services) 
Rev, 	g7  

PD Recommended 

INTAKE SERVICES 

11 



Not Local 	  

97 ESCAPE 
97 PAROLE VIOL — NC 
94 FRAUD — NC 
94 FIN. TRANS. THEFT — NC 
94 BANK ROBB — NC 
88 PAROLE VIOL 
84 OPUFP — NC 
84 BANK ROBB — KY 

80 PCS — MO 
75 SCS — MO 

• 

:4Justirt kuourt, Kas Vegas tiktunsilip 
CLARK COUNTY, NEVADA 

INTAKE SERVICES INFORMATION SHEET 
	

CASE NO.  00F06978X  

DAY, ROBERT NAME: 	  ID #•  1679345  

  

CHARGE(S): 
	ROBB WDW 

	
BURG WOW 

CURRENT BAIL:  20, 000  15,000 3-4-Cua0 

  

     

Local Address: 
	 NOT INTERVIEWED 

Out Of Stare Address - 

With Whom/How Long 	  

Employment: 	 Unemployed: 	 Disabled 
	

Student: 

Relatives: 	Local 

Felony Convictions: 

Misdemeanor Convictions: 

VERIFIED: 

VERIFIED: 

VERIFIED: 

Fail To Appear —0— Traffic 
	

Misdemeanor 
	

Felony 

Pend ins: Charges /Holds /Comments: 

RECOMMENDATION: 	Release On Recognizance 

Bail Reduction 

House Arrest 

Indiv.ent 
	

Non-Indigent FD Recommended 

Date 	 INTAKE SERVICES 

IC. I R (Intake Services) 
Rev. 3+97 

12 



"usTicE couv; Ldqs VEGAs grow-gpin,  
CLARK COUNTY, NEVADA  

INTAKE SERVICES INFORMATION SHEET 
CASE NO. 00F06978X 
DEPT NO. JC - 1 

NAME: DAY, ROBERT JAMES 	ID#: 1679345 
CHARGES: ROBB WDW BURG WDW 
CURRENT BAIL: NO BAIL 

VERIFIED: ADDRESS: NOT INTERVIEWED 
WITH WHOM/HOW LONG: 

VERIFIED: EMPLOYMENT: 	UNEMPLOYED: 
DISABLED: 	 STUDENT: 

VERIFIED: RELATIVES: LOCAL 
	

NOT LOCAL 

FELONY CONVICTIONS: 
75 MO SCS 	 80 MO PCS 
84 MO BANK ROBBERY 95 MO ESCAPE 
84 NC OPUFP 	 94 NC FINAN CARD THEFT 
94 NC FENIAN CARD THEFT 

FAIL TO APPEAR: -0- 

PENDING CHARCES/HOLDS/COMMENTS: -0- 

RECOMMENDATION: 

DATE:1 1-29-00 
	

INTAKE SERVICES: T. MORRIS 
JC-1 8 (INTAKE SERVICES) Rev. 10100 

CONFIDENTIAL 

13 



/ INFO 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

5 
LA. 6/13/00 

6 9:00 A.M. 
PD 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

FILED 
Jim 1 I Lo TO 

CLERK 

8 THE STATE OF NEVADA, 

9 	 Plaintiff, 

10 

11 ROBE WI' JAMES DAY, 
#1679345 

12 

Case No. C 
Dept. No, IV 
Docket C 

13 
	

Defendant. 
INFORMATION 

14 

15 STATE OF NEVADA 
Ss".. 

16 COUNTY OF CLARK 

17 	STEWART L. BELL, District Attorney within and for the County of Clark, State of 

18 Nevada, in the name and by the authority of the State of Nevada, informs the Court: 

19 	That ROBERT JAMES DAY, the Defendant(s) above named, having committed the 

20 crime of ROBBERY WITH USE OF A DEADLY WEAPON (Felony - NRS 200.380) and 

21 BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (Felony - NRS 

22 205.060, 193.165), on or about the 22nd day of April, 2000, within the County of Clark. State 

23 of Nevada, contrary to the form, force and effect of statutes in such cases made and provided, 

2.4 and against the peace and dignity of the State of Nevada, 

25 COUNT T  - ROBBERY WITH USE OF A DEADLY WEAPON 

26 	did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

by means of force or violence, or fear of injury to, and without the consent and against the will 

14 



1 of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

2 the commission of said crime, 

3 COUNT II  - BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

4 	did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

5 deadly weapon, to-wit: a knife, with intent to commit larceny arid/or a felony, to-wit: robbery, 

6 that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

7 Clark County, Nevada. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

DAil-001706978X/ajc 
LVMPD EV#0004221105 
RWDW; 13URGLARY/WDW - F 
(I -KI) 

BY 
WILLIAM HEM 
Deputy District Attorney 
Nevada Bar #001538 

-2- 

15 



The names of witnesses known to the District Attorney's Office at the time of filing this 

2 Information are as follows: 

3 	 NAME 	 ADDRESS  

4 	FLAHERTY, DANIEL P. 	 LVMPD P#3399 

5 	HUFFMASTER, DOUGLAS G. 	 LVMPD P#6010 

6 	MULLINS, TIMOTHY 0. 	 LVMPD P46414 

7 	TEDESCO, ANDREW J. 	 LVMPD P#6009 

8 	WALKER, KAREN 	 5900 W. TROPICANA AVE; LV NV 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-3- 
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• 
1 ORDR 

STEWART L. BELL 
2 DISTRICT ATTORNEY 

NEVADA BAR #000477 
3 200 S. Third Street 

Las Vegas, Nevada 89155 
4 (702) 455-4711 

Attorney for Plaintiff 
5 THE STATE OF NEVADA 

6 

4P 
• ■ 

: ORIGINAL 	
.147 

IS 3 18 ,P 

CLE8 K 

7 
	

DISTRICT COURT 
CLARK COUNTY, NEVADA 

8 

9 THE STATE OF NEVADA 

10 
	

Plaintiff, 

11 vs. 

12 ROBERT JAMES DAY, 
#1679345 

13 
Defendant. 

14 

15 

Case no. 	C167783 
Dept no. 	IV 
Docket. 

16 
	

ORDER 
(COMMITMENT) 

17 

18 	THIS MATTER came before the Court on the 13th day of June, 2000, when doubt 

19 arose as to competence of the defendant; the defendant being present with counsel, STACEY 

20 ROUNDTREE, Deputy Public Defender, the State being represented by STEWART L. BELL, 

21 DISTRICT ATTORNEY, through THOMAS MOREO, Chief Deputy, and the Court having 

22 considered reports of licensed and practicing psychologists and/or psychiatrists in the State 

23 of Nevada, finds the defendant incompetent, and that he is dangerous to himself or to society 

24 or that commitment is required for a determination of his ability to attain competence, and 

25 good cause appearing, it is hereby 

ORDERED that, pursuant to NRS 178.425(1), the sheriff shall convey the defendant 

forthwith, together with a copy of the complaint, the commitment and the physicians' 

certificate, if any, into the custody of the administrator of the mental hygiene and mental 

••;-. "-""i 

17 



1 retardation division of the department of human resources for detention and treatment at a 

secure facility operated by the mental hygiene and mental retardation division, and it is 

3 	FURTHER ORDERED that, pursuant to NRS 178.425(2), the defendant must be held 

4 in such custody until a court orders his release or until he is returned for trial or judgment as 

5 provided in NRS 178.450 to 178.465, inclusive, and it is 

6 	FURTHER ORDERED that, pursuant to NRS 178.425(4), these proceedings against 

7 the defendant are suspended until the sanity commission finds him capable of standing trial 

8 as provided in NRS 178.400, and it is 

9 	FURTHER ORDERED that, pursuant to NRS 178.435, the expenses of the examination 

IC and of the transportation of the defendant to and from the custody of the administrator of the 

11 mental hygiene and mental retardation division of the department of human resources are 

12 chargeable to Clark County, and it is 

13 	FURTHER ORDERED that the administrator of the mental hygiene and mental 

14 retardation division of the department of human resources shall keep the defendant under 

15 observation and evaluated periodically, and it is 

16 	FURTHER ORDERED that the administrator shall notify in writing this Court and the 

17 Clark County District Attorney whether in his opinion, upon medical consultation, the defendant 

18 is of sufficient mentality to be able to understand the nature of the criminal charge against him 

19 and, by reason thereof, is able to aid and assist his counsel in the defense interposed upon 

20 the trial or against the pronouncement of the judgment thereafter. The administrator shall 

21 submit such a notification within 6 months after this order and at 6-month intervals thereafter. 

22 If the administrator's opinion about the defendant is that he is not of sufficient mentality to 

23 understand the nature of the charge against him and assist in his own defense, the 

24 administrator shall also include in the notice his opinion whether: 

25 	Iii 

26 / // 

27 / I/ 

28 /1/ 

18 



(a) there is a substantial probability that the defendant will attain competency to stand 
trial or receive pronouncement of judgment in the foreseeable future; and 

2 	(b) the defendant is at that time a danger to himself or to society. 

3 	DATED this  19  day of June, 2000. 

4 

5 

6 

7 

8 

9 Stewart L. Bell 
District Attorney 

10 

11 

12 B 44 A/ 	A.-.4 
J. 	; "LES `bMPSON, fl 

13V ASSISTANT DISTRICT AT 'ERNE)/ 
Nevada Bar #001726 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

25 

26 

27 

28 

19 



1 

1 

OR1G 1114118L- -1  CLE: 

• • 
1 	TRAN 

2 	Case No.C1C0-)1 3 3  
3 	Dept. 1 

4 

• • 
FILED 

Ju 21 2 a) Pi; 

)1
11

31
13

 A
IN

I 1
03

 

IN THE JUSTICE COURT OF LAS VEGAS TOWNSHIP 

6 
	

COUNTY OF CLARK, STATE OF NEVADA 

7 

8 
THE STATE OF NEVADA, 	 ) 

	

9 
	

) 
Plaintiff, 	) 	CONDITIONAL WAIVER OF 

	

1 0 	-vs- 	 ) 	PRELIMINARY HEARING 
) 	Case No. 00F06978X 

	

11 
	

ROBERT JAMES DAY, 	 ) 
) 

	

12 
	

Defendant. 	) 
	 ) 

13 

	

14 	 REPORTER'S TRANSCRIPT OF PROCEEDINGS 

	

15 	 BEFORE JUDGE UEBORAH J. LIPPIS, JUSTICE CF THE PEACE 

	

16 	 Tuesday, June 6, 2000, 8:00 o'clock a.m. 

APPEARANCES: 

	

21 	 For the State: 	WILLIAM A. HEHN, ESQ. 
Deputy District Attorney 

22 
For the Defendant: 	DOUGLAS P. DeJULTO, ESQ. 

23 	 Deputy Public Defender 

24 

25 	Reported by: DONNA J. MCCORD, CCR No. 337 

DONNA J. MCCORD CCR #337 455-3047 ICE151 

20 



• 	• • 	2 

1 	 1 	 LAS VEGAS, CLARK COUNTY, NEVADA; TUESDAY, JUNE 6, 2000 

	

2 
	

PROCEEDINGS 

	

3 
	

THE COURT: Robert Day. 

	

4 	 THE CLERK: Status check on psyche reports. 

	

5 	 THE COURT: Did we get a doctor's report 

	

6 	back, Mr. DeJulio, on Mr. day? 

	

7 	 MR. DeJULIO: Judge, we did get a doctor's 

	

8 	report back. 

	

9 	 THE COURT: Is Robert Day present? 

	

10 
	

MR. DeJULIO: I think he's in custody, Judge. 

	

11 
	

That's fine. 

	

12 
	

THE COURT: I just wanted to see where you 

	

13 	were, sir. Thank you. 

	

14 
	

MR. DeJULIO: Judge, do you want to look at 

	

15 
	

the report at the bench? 

	

16 
	

THE COURT: You can tell me. 

	

17 
	

MR. DeJULIO: Judge, the report we have 

	

18 	completed by Dr. John Paglini indicates that in his opinion 

	

19 
	

Mr. Day is currently incompetent. 

	

20 
	

THE COURT: Let's order up the second psyche 

	

21 	then and send it up to District Court, okay? 

22 

23 

24 	next date. 

25 

MR. DeJULIO: Conditional waiver? 

THE COURT: Conditional waiver. Here's the 

THE CLERK: June 13th, Department TV. 

DONNA J. MCCORD CCR #337 455-3047 

21 



• 	3 

(Proceedings concluded.) 

--000-- 

ATTEST: Full, true, and accurate transcript of 

proceedings. 

DONNA J. MCCORD 
CCR No. 337 

1 	 1 

2 

3 

4 

5 

6 

7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DONNA J. MCCORD CCR #337 455-3047 
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1 
	 DISTRICT COURT FILED 

2 

 

CLARK COUNTY NEVADA 

4116  Z5  q nit_ PAL, CASE:a:7 

DEPATMENZJF 

3 

4 

5 

6 

IN THE MATTER OF 

ROBERT J. DAY 

 

ORDER 
7 

8 	
The Administrator of the State Department of Mental Hygiene and 

9 Mental Retardation Division, having notified the Court that the above 
10 

individual is of sufficient mentality to be returned to court for 
11 

disposition, therefore pursuant to N.R.S. 178.455, and good cause 

12 appearing, 
13 	

IT IS HEREBY ORDERED that a sanity commission be impaneled for 

14 the purpose of determining whether or not ROBERT J. DAY be returned 

15 to court for disposition. 
16 	

IT IS FURTHER ORDERED that the commission shall be composed of 

17 Doctors Beth Klein, Elissa Slanger, and Frank Evarts. FURTHER, that 

18 each member of the commission shall include in his report his opinion 
19 

as to: 
20 	

1. Whether the person is of sufficient mentality to 

21 understand the nature of the offense charged; 
22 	

2. Whether the person is of sufficient mentality to aid and 

23 assist counsel in the defense of the offense charged, or to show cause 

24 why judgment should not be pronounced; and 
25 

23 



1 
	 3. If a finding of incompetence is reached, whether there 

2 is substantial probability that this person will attain competency in 

3 the foreseeable future. 

DATED this 	̀-day of August, 2000 

DISTRICT JUDGE 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

24 
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22 
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DATED this 

5 

6 

7 

8 

9 

10 

11 

12 

ORDER 

IT IS HEREBY ORDERED that the Mental Hygiene and Mental 

Retardation Division of the Department of Human Resources pay, 

pursuant to N.R.S. 178.465, Two Hundred, Sixty Dollars ($260.00) to 

Doctors Beth Klein, Elissa Slanger, and Frank Evarts, for services 

rendered in this matter. 

13 

14 

  

DISTRICF/WWI T 

CLARtEitNT 104% 

.,,i /Case No. C167783 
dr—rd."4- 

CLERK .  Department IV 

2 

3 
IN THE MATTER OF 

4 
ROBERT J. DAY 

4iffir- 
-1/1A1-4! iff A., r. 	4bieh  

!tail 
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1 FFCL 

STEVVART L. BELL 
2 DISTRICT ATTORNEY 

State Bar #000477 
3 200 S. Third Street 

Las Vegas, Nevada 89155 
4 (702) 455-4711 

Attorney for Plaintiff 
5 STATE OF NEVADA 

  

Defendant 

7 

8 

9 THE STATE OF NEVADA 

10 

11 

12 

13 

14 

15 

16 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Case no. 
Dept no. 
Docket 

FINDINGS 
(OF COMPETENCY) 

Plaintiff 
VS. 

ROBERT J. DAY 
Id#1679345 

C167783 
IV 

17 	THIS MATTER HAVING COME on for hearing before the above-entitled Court on the 

18 4th day of October, 2000, and it appearing that on the 13th day of June, 2000, pursuant to 

19 Order of this Court, that the above-named defendant was transported to the Lakes Crossing 

20 Center for psychiatric testing to determine his competency and it further appearing that 

21 subsequent thereto, a Sanity Commission, appointed by Order of the Eighth Judicial District 

22 Court, examined the defendant pursuant to NRS 178.455 with the reports of that examination 

23 being forwarded to the Court for its review thereof; and the Court having now reviewed said 

24 reports and there being no request for a hearing as provided for by NRS 178.460(1), 

25 / / 

0 	7/6 / / e=r 

c=w 

r- c=b 
rri 	Cl 
23 

26 



-2- 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1• 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

7 STEWART L. BELL 
District Attorney 

J. CHARLES THOMPSON 
Assistant District Attorney 
Nevada Bar #001726 

Ir"IP  
dl. .01*-Jr.e.4 ATI _ 

• 
1 	THE COURT FINDS pursuant to NRS 178.460, that the said defendant is competent 

2 to stand trial in the ab 	-entitled matter. 

3 	DATED this  t iay  of October, 2000. 

4 

5 

6 

27 



RIZ le dila 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

1 ORDR 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for the Plaintiff 

5 THE STATE OF NEVADA 

U 

7 

8 THE STATE OF NEVADA 

• ONG1NAL 
ru:a 	CCURT 
CT 04 2000 

SHIRLAM PARRACIAJME, CLERK 

9 
	

Plaintiff 

10 vs. 

11 ROBERT JAMES DAY 
	

CASE NO. C167783 
Id #1679345 
	

DEPT. NO. IV 
12 

DOCKET C 
13 	 Defendant. 

14 
ORDER 

15 
	

To Transport Defendant 
(Found Competent per NRS 178.460) 

16 

17 	TO: JERRY KELLER, Sheriff, Clark County, Nevada: 

18 	WHEREAS, on the 13th day of June 2000, pursuant to Order of the above-entitled 

19 Court, you were directed to transport the above-named Defendant to the Lake's Crossing 

20 Center for necessary care and treatment; and 

21 	WHEREAS, a Sanity Commission impaneled by the Court on the 25th day of August, 

22 2000, having examined the Defendant pursuant to NRS 178.455 with the reports of that 

23 examination being forwarded to the Court for its review thereof; and 

24 	WHEREAS, the Court having thereafter made and entered its Findings in the above- 

25 entitled matter that the said Defendant is now competent to stand trial. 

111 

II 

r 

28 



• 
1 	NOW THEREFORE, in accordance with NRS 178.460, you, the Sheriff of Clark County, 

2 Nevada, are hereby ordered to transport the Defendant from the Lake's Crossing Center, 

3 Washoe County, Nevada, to the Clark County Jail, Las Vegas, Nevada, by the _521t--1-';Pay of 

4 	1040,%.40 . 	, 2000 when further proceedings have been scheduled by the Court in this 

5 matter. 

6 	IT IS FURTHER ORDERED that you, the Sheriff of Clark County, Nevada, shall accept 

7 and retain custody of said Defendant in the Clark County Jail, pending completion of 

8 proceedings in the above-captioned matter, or until the further Order of this Court. 

9 
	

DATED this 
	

day of October, 2000. 

10 

11 

12 

13 

14 STEVVART L. BELL 
District Attorney 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

. -CHARLES THOMPSO 
Assistant District Attorney 
Nevada Bar #001726 

-2- 
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1 RMTJ 

2 

3 

District Court 
Clark County, Nevada 

FR FD 

4 
	 Nov 15 2 ifo 	'OD 

THE STATE OF NEVADA, 
5 

AppelIant(s), 	
CLERK `r  

Case No. C167783 

Dept No. IV 
VS 

Justice Court, LAS VEGAS TOWNSHIP 
ROBERT J. DAY, 	 Case No. 00F06978X 

Respondent(s). 

REMITTITUR  

13 To: CLERK, Justice Court, LAS VEGAS TOWNSHIP, Court Clerk 

Pursuant to the rules of this Court, enclosed are the following: 

Certified Copy of Minute Order 
Justice Court, LAS VEGAS TOWNSHIP File 

DATED this 14TH day of NOVEMBER, 2000. 

SHIRLEYA3. PARRAGVIJRR, CLERK OF COURT 

cc: Hon. KATHY HARDCASTLE, Justice Court, LAS VEGAS TOWNSHIP 
21 	THE STATE OF NEVADA, Appellant(s) 

ROBERT J. DAY, Respondent(s) 
22 

RECEIPT FOR REMITTITUR 
23 

24 on the 	day of 	Lfu4n.1--  	, 2000 er---   . 
REC_LIVED of Shirley B. Parraguirre, Clerk of District Court, the above REMITTITUR 

25 
	

JUSTICE COURT, LAS VEGAS TOWNSHIP 

By:  5/-2W.-edee_. iNt 	Kt-LYLE)  26 
Deputy Clerk 

6 

7 

8 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

20 

27 RM179/00.6bh 

28 
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1 ORRM 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-47 1 1 
Attorney for Plaintiff 

5 
DISTRICT COURT 

	

6 
	

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA, 

	

9 	 Plaintiff, 

	

10 	-vs- 	 Case No. 	C167783 
Dept. No. 	IV 

11 ROBERT JAMES DAY, 	 Docket 
#1679345 

12 

	

13 	 Defendant. 

14 

15 	 ORDER 
(Remand) 

16 
DATE OF HEARING: 11/14/00 

	

17 	 TIME OF HEARING: 9:00 A.M. 

18 	THIS MATTER having come on for hearing before the above- entitled 	on the 14th 
e ;SULA 

19 day of November, 2000, the Defendant being represented by 13-eklaThgtZtrA, Deputy Public 

20 Defender, the Plaintiff being represented by STEWART L. BELL, District Attorney, through 

CARA L. CAMPBELL, Deputy District Attorney, and the Court having heard the arguments of 

counsel and good cause appearing therefor, 

IT IS HEREBY ORDERED that the above-entitled matter shall be, and it is, hereby 

t=5 

•••■■•• 

TN..) 

=IF 

a 

31 



1 remanded to the Justice Court of Las Vegas Township, Department 1, for further proceedings, 

2 on the 20th day of November, 2000. 

3 	DATED this  I to  day of November, 2000. 

"AMP' 
irCA.410  

Dr1 • 

4 

5 

6 

7 STEWART L. BELL 
District Attorney 

8 Nevada Bar 4000477 

9 

10 BY cim a c 
CARA L. CAMPE4ELL 
Deputy District Attorney 
Nevada Bar #006246 

11 

12 

13 

14 

15 

16 

17 

18 

1• 

20 

21 

22 

23 

24 

25 

26 

27 

28 

7.-14 

-2- 
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FILED 
JUSTICE COURT, LAS VEGAS TOWNS -  LiAh ibb 

t'Ec, 6 11" 

,4 - • • 

) 	 CLEM(  
) 
) 
) 
) Justice Court Case No.: 00F06978X 
) 
) 
) 
) 

I hereby certify the foregoing to be a full, true and correct copy of the 

proceedings as the same appear.in  the above case. 
,65 

WITNESS my hand this VI day of DECEMBER, 2000. 

Justice of the Peace of Las Vegas Township 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 
Plaintiff, 

ROBERT JAMES DAY 

Defendant. 

District Court Case No.: C167783 

33 



110 
JUSTICE COURT, LAS VEGAS TOWNSHIP 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 
Plaintiff, 	 Case No.00F06978X 

COMMITMENT 
ROBERT JAMES DAY 
	

and 
ORDER TO APPEAR 

Defendant. 

An Order having been made this day by me, that ROBERT JAMES DAY 

be held to answer upon the charge of Robbery with use of a deadly weapon, burglary white in 

possession of a deadly weapon Committed in said Township and County, on or about the 22nd day 

of April , 2000; 

IT IS FURTHER ORDERED that the Sheriff of the County of Clark is hereby commanded to 

receive him into custody, and detain him until he can be legally discharged, and that he be 

admitted to bail in the sum of no bail Dollars, and be committed to the custody of the Sheriff of 

said County, until such bail is given; and 

IT IS FURTHER ORDERED that said Defendant 	is commanded to appear in Department 4 

of the Eighth Judicial District Court, Clark County Courthouse, Las Vegas, Nevada, at 9 A.M., on 

the 11th day of December, 2000, for arraignment and further proceedings on the within 

charge 	. 

DATED this 41.15 day of December, 2000. 

:Justice of the Peace of Las Vegas Township 

34 
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3Justirt Truth, IGzn legas Outunsilip 

STATE VS 

DATE, JUDGE 
OFFICERS OF 

COURT PRESENT 

DAY, ROBERT 

 

CASE NC). 00F06978X  
PAGE 2 

 

APPEARANCES --- HEARING CONTINUED TO: 

DECEMBER 4, 2000 
D. LIPPIS 
L. LUZAICH, DA 
D. DICKSON, PD 
J MURRAY -DAVID,CR 
C. CINTOLA, CLK 

TIME SET FOR PRELIMINARY HEARING 
DEFENDANT PRESENT IN COURT IN CUSTODY 
MOTION BY DEFENSE TO EXCLUDE WITNESS - MOTION GRANTED 
STATE WITNESSES 
1. 	KAREN WALKER - WITNESS ID'D DEFENDANT 
STATE RESTS 
SUBMITTED WITHOUT ARGUMENT 
DEFENDANT ROUND OVER TO DISTRICT COURT AS CHARGED 

12/11/00 9:00 #4 
DISTRICT COURT 

DEFENDANT 
DEFENDANT 

TO APPEAR IN THE EIGHTH JUDICIAL DISTRICT COURT 
REMANDED TO THE CUSTODY OF THE SHERIFF 

Crni ...%° 

r, 	• . 	- 	-- 

L.,...‘, 	6 - 	271 
1.-":;Q OFF ,., 

CC 

• _ 

JC-1 {Criminal) 
Rev. 10..96 

35 



• 
Noire -aunt tali Vegas lantunsliip 
	  CASE NO.

CX3F°6978X DAY, ROBERT 
STATE VS. 	  

DATE, JUDGE 
OFFICERS OF 

COURT PRESENT APPEARANCES — HEARING CONTINUED TO: 

M-25-00 CRIMINAL COMPLAINT FILED - COUNT I — ROBBERY WITH USE OF A 
DEADLY WEAPON 
COUNT II — BURGLARY WHILE IN 
POSSESSION OF A DEADLY WEAPON 

stg 

)4-26-00 
). LIPPIS 
J. HEHN, DA 
;. FRANZEN, PD 
). MCCORD, CR 
:. CINTOLA, CLK 

INITIAL ARRAIGNMENT 
DEFENDANT PRESENT IN COURT IN CUSTODY 
DEFENDANT ADVISED/WAIVES READING CU COMPLAINT 
PRELIMINARY HEARING DATE SET 
DEFENDANT REMANDED TO THE CUSTODY OF THE SHERIFF 

05-09-00 9:00 #1 

st 

MAY 9, 2000 
D. LIPPIS 
C. CAMPBELL, DA 
G. FRANZEN, PO 
D. MCCORD,CR 
C. CINTOLA, CLK 

TIME SET FOR PRELIMINARY HEARING 
DEFENDANT PRESENT IN COURT IN CUSTODY 
CONTINUED FOR STATUS CHECK ON PSYCHIATRIC EVALUATION 

DEFENDANT REMANDED TO THE CUSTODY OF THE SHERIFF 

6/6/00 800 #1 

1 -,. 	 CC 

JUNE 6, 2000 
D. LIPPIS 
W. HEHN, DA 
D. DEJULIO, PD 
D. MCCORD, CR 
J. MONTERROSO, CL 'I  

DEFENDANT PRESENT IN COURT **IN CUSTODY** 
PER DEFENSE, DEFENDANT WAS FOUND INCOMPETENT 
DEFENSE CONDITIONALLY WAIVES DEFENDANTS 	RIGHT TO A 
PRELIMINARY HEARING 
DEFENDANT BOUND OVER TO DISTRICT COURT FOR PURPOSES OF 
A PSYCHIATRIC EVALUATION 
DATE SET 

6-13-00 9AM DC4 

Dv w•ldo 	...WWI' o 	4 	H 	C 	IDDY OF THE SHERIFF  

c- ' 
:. ., 	3 	[i 	- 

- 	- 

UMBER. 20, 2000 
LIPPIS 
HEHN, DA 
ERICSSON, PD 

MURRAY—DAVID,CR 
CINTOLA, CLK 

'DEFENDANT PRESENT IN COURT IN CUSTODY 
l'RELIMINARY HEARING DATE SET 

°DEFENDANT REMANDED TO THE CUSTODY OF THE SHERIFF 

12/04/00 9:00 41 

_ 

PAW 

,..t., 	0 

-I' 	' 	- 

JC-1 (Crimmal) 
Rev. 10/96 

910CIV,  
d 
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Xustirttourt, tzto Vegas winunstiritt 
STATE VS. 	  CASE NO.

°°F°6978X 

DATE, JUDGE 
OFFICERS OF 

COUR"' PRESENT 
	

APPEARANCES — HEARING 
	

CONTINUED TO: 

)4-25-00 CRIMINAL COMPLAINT FILED — COUNT I — ROBBERY WITH USE OF A 
DEADLY WEAPON 
CCUNT II — BURGLARY WHILE IN 
POSSESSION OF A DEADLY WEAPON 

st49 

)4-26-00 
). LIPPIS 
Q. HEM, DA 
3. FRANZEN, PD 
). MCCORD, CR 
7.. CINTOLA, CLK 

INITIAL ARRAIGNMENT 
DEFENDANT PRESENT IN COURT IN CUSTODY 
DEFENDANT ADVISED/WAIVES READING OF COMPLAINT 
PRELIMINARY HEARING DATE SET 
DEFENDANT REMANDED TO THE CUSTODY OF THE SHERIFF 

05-09-00 9:00 #I 

st 

MAY 9, 2000 
D. LIPPIS 
C. CAMPBELL, DA 

D. MCCORD,CR 
C. CINTOLA, CLK 

G. FRANZEN, PD  

TIME SET FOR PRELIMINARY HEARING 
DEFENDANT PRESENT IN COURT IN CUSTODY 
CONTINUED FOR STATUS CHECK ON PSYCHIATRIC EVALUATION 

DEFENDANT REMANDED TO THE CUSTODY OF THE SHERIFF 

6/6/00 8:00 #1 

(0 	CC 

JUNE 6, 2000 
D. LIPPIS 
W. REHN, DA 
D. DEJULIO, PD 
D. MCCORD, CR 
J. MONTERROSO, CLK 

DEFENDANT PRESENT IN COURT 	IN CUSTODY** 
PER DEFENSE, DEFENDANT WAS FOUND INCOMPETENT 
DEFENSE CONDITIONALLY WAIVES DEFENDANTS 'RIGHT TO A 
PRELIMINARY HEARING 
DEFENDANT BOUND OVER TO DISTRICT COURT FOR PURPOSES OF 
A PSYCHIATRIC EVALUATION 
DATE SET 

6-13-00 9AM DC4 

DEFENDANT REMANDED TO THE CUSTODY OF THE SHERIFF 

. 

ce,  

jm 
j■ c.'S r;f" 	' . 

I 

IC-1 (Criminal) 
Rev. 10(96 
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JUSTICE COURT LAS VEGAS TOWNSHIP — 

CLARK CoUNI EVADA 

1 

2 

3 THE STATE OF NEVADA, 

4 	 Plaintiff, 

-vs- 

6 ROBERT JAMES DAY #1679345, 

7 	 Defendant. 

8 

216 	2 	A (1: 0 3 

ADA CASE NO. 00F06978X 
_ 

TDEPT. NO. I 
5 

 CRIMINAL COMPLAINT 

9 	The Defendant above named having committed the crimes of ROBBERY WITH USE OF 

10 A DEADLY WEAPON (Felony - NRS 200.380, 193.165) and BURGLARY WHILE IN 

11 POSSESSION OF A DEADLY WEAPON (Felony - NRS 205.060, 193.165), in the manner 

12 following, to-wit: That the said Defendant, on or about the 22nd day of April, 2000, at and 

13 within the County of Clark, State of Nevada, 

14 COUNT I  - ROBBERY WITH USE OF A DEADLY WEAPON 

15 	did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

16 lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

17 by means of force or violence, or fear of injury to, and without the consent and against the will 

18 of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

19 the commission of said crime. 

20 COUNT H-  BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

21 	did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

22 deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

23 that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

24 Clark County, Nevada. 

25 	All of which is contrary to the form, force and effect of Statutes in such cases made and 

26 /// 

27 /// 

28 /// 

38 



1 provided and against the peace and dignity of the State of Nevada. Said Complainant makes this 

2 declaration subject to the penalty of perjury. 

3 

4 
4/25/00 

5 

6 

7 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
00F06978X/rad 

27 LVMPD EV#0004221105 
RWDW; BURG WW - F 

28 (TK1) 

-2- 
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411 	MINUTES DATE: 11/14/00 

00-C-167783-C 

PAGE: 003 

CRIMINAL COURT MINUTES 

STATE OF NEVADA 	 vs Da , Robert J 
CONTINUED FROM PAGE: 002 

11/14/00 09:00 AM 03 COURT ADMINISTRATIONS REQUEST FOR 
STATUS CHECK 

HEARD BY: Kathy Hardcastle, Judge; Dept. 4 

OFFICERS: BILLIE JO CRAIG, Relief Clel-k 
TINA SMITH, Reporter/Recorder 

PARTIES: STATE OF NEVADA 
006246 Campbell, Cara L. 

001 D1 Day, Robert J 
PUEDEF Public Defender 
001231 Dejulio, Douglas P. 

Court noted defendant competent. COURT ORDERED, matter REMANDED TO JUSTICE 
COURT to start over with a Preliminary Hearing on charges. 

CUSTODY 

11/20/00 8:00 AM REMANDED TO JUSTICE COURT, DEPT. 1 

Iu 

_ s tg.:y 
1,1  

PRINT DATE: 11/15/00 	 PACE: 003 
	- 	MINUTES DATE: 11/14/00 
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• 	PAGE: 002 	 411 	MINUTES DATE: 10/25/00 
CRIMINAL COURT MINUTES 

00-C-167783-C 	STATE OF NEVADA 
	

vs Day, Robert J 
CONTINUED FROM PAGE: 001 

10/25/00 09:00 AM 01 COURT ADMINISTRATIONS' REQUEST FOR 
STATUS CHECK 

HEARD BY: Kathy Hardcastle, Judge; Dept_ 4 

OFFICERS: DOROTHY KELLY, Court Clerk 
TINA SMITH, Reporter/Recorder 

PARTIES: 	 STATE OF NEVADA 
002804 Villegas, Victoria A. 

001 D1 Day, Robert J 
PUBDEF Public Defender 
004735 Roundtree, Stacey 

COURT ORDERED, matter CONTINUED for deft's presence. Court instructed 
counsel to call Lakes Crossing. 

L.C. 

COURT'S ADMINISTRATION'S REQUEST FOR STATUS CHECK 

CONTINUED TO: 	11/08/00 09:00 AM 02 

11/08/00 09:00 AM 02 COURT ADMINISTRATIONS' REQUEST FOR 
STATUS CHECK 

HEARD BY: Kathy Hardcastle, Judge; Dept. 4 

OFFICERS: DOROTHY KELLY, Court Clerk 
TINA SMITH, Reporter/Recorder 

PARTIES: STATE OF NEVADA 
006246 Campbell, Cara L. 

001 D1 Day, Robert J 
PURDFF Public Defender 
001231 Dejulio, Douglas P. 

Deft not transported; therefore, COURT ORDERED, matter CONTINUED. 

L.C. 

COURT ADMINSTRATION'S REQUEST FOR STATUS CHECK 

CONTINUED TO: 	11/14/00 09:00 AM 03 

CONTINUED ON PAGE: 003 
PRINT DATE: 11/15/00 
	

PAGE: 002 	 MINUTES DATE: 11/08/00 

41 



PAGE: 001 	 411 	MINUTES DATE: 06/13/00 
CRIMINAL COURT MINUTES 

00-C-167783-C 	STATE OF NEVADA 	 vs Day, Robert LT  

06/13/00 09:00 AM 00 INITIAL ARRAIGNMENT 

HEARD BY: Kathy Hardcastle, Judge; Dept,. 4 

OFFICERS: BILLIE JO CRAIG, Relief Clerk 
TINA SMITH, Reporter/Recorder 

PARTIES: 	 STATE OF NEVADA 
002415 Marco, Thomas J. 

001 D1 Day, Robert J 
PUBDEF Public Defender 
004735 Roundtree, Stacey 

Ms. Roundtree advised there were two incompetent reports and submitted the 
second report from Dr. Paglini. Pursuant to NRS 178.425, COURT ORDERED, 
defendant REMANDED to the custody of the Administrator of the Mental Hygiene 
and Mental Retardation Division for the Department of Human Resources for 
detention and treatment at a secure facility operated by the Mental Hygiene 
and Mental Retardation Division. 

L.C. 

10/04/00 09:00 AM 00 COURT ADMINISTRATIONS' REQUEST FOR 
STATUS CHECK 

HEARD BY: Kathy Hardcastle, Judge; Dept_ 4 

OFFICERS: BILLIE JO CRAIG, Relief Clerk 
TINA SMITH, Reporter/Recorder 

PARTIES: 	 STATE OF NEVADA 
006246 Campbell, Cara L. 

001 01 Day, Robert J 
PUBDEF Public Defender 
005686 Khamsi, Bita 

FINDINGS (OF COMPETENCY) AND ORDER TO TRANSPORT SIGNED AND FILED IN OPEN 
COURT. Court noted it received the reports. COURT ORDERED, matter 
CONTINUED for defendant to be present. 

L.C. 

CONTINUED TO: 	10/25/00 09:00 AM 01 

CONTINUED ON PAGE: 002 
PRINT DATE: 11/15/00 

	
PAGE: 001 	 MINUTES DATE: 10/04/00 
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24 

25 

26 

INFO 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

LA. 6/13,100 
9:00 A.M. 
PD 

THE STATE OF NEVADA, 

Plaintiff, 

Case No, C/ 3 
ROBERT JAMES DAY, 

	 Dept. No. IV 
Docket 	C 

41679345 

Defendant. 
INFORMATION 

STATE OF NEVADA 

COUNTY OF CLARK 

STEWART L.. BELL, District Attorney within and for the County of Clark, State of 

Nevada, in the name and by the authority of the State of Nevada, informs the Court: 

That ROBERT JAMES DAY, the Defendant(s) above named, having committed the 

crime of ROBBERY WITH USE OF A DEADLY WEAPON (Felony - NRS 200.380) and 

BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (Felony - NRS 

205.060, 193.165), on or about the 22nd day of April, 2000, within the County of Clark, State 

of Nevada, contrary to the form, force and effect of statutes in such eases made and provided, 

and against the peace and dignity of the State of Nevada, 

COUNT I  - ROBBERY WITH USE OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

by means of force or violence, or fear of injury to, and without the consent and against the will 

1.!.'s77,1,11 

22 

23 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

FILED 
Jwi 	I 149 PM TO 

/ 

DISTRICT COURT 
	

CLERK 

CLARK COUNTY, NEVADA 
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BYIkirifi 
WILLIAM HE 
Deputy District Attorney 
Nevada Bar #001538 

1 of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

2 the commission of said crime. 

3 COUNT II-  BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

4 	did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

5 deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

6 that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

7 Clark County, Nevada. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

8 

9 

10 

11 

12 

1.3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
DA#00F06978X/aie 

27 LVMPD EV#0004221105 
RWDW; BURGLARY/WDW - F 

28 (TK1) 

-2- 
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1 	The names of witnesses known to the District Attorney's Office at the time of tiling this 

2 information are as follows: 

3 	 NAME 	 ADDRESS 

4 	FLAHERTY, DANIEL P. 	 LVMPD P#3399 

5 	HUFFMASTER, DOUGLAS G. 	 LVMPD P#6010 

6 	MULLINS, TIMOTHY 0. 	 LVMPD P116414 

7 	TEDESCO, ANDREW J. 	 LVMPD P146009 

8 	WALKER, KAREN 	 5900 W. TROPICANA AVE; LV NV 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-3- 
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1=it 

' 

	 • 
ORDR 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
NEVADA BAR #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

5 THE STATE OF NEVADA 

6 

7 

8  

• 
ORIGINAL 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

F 

1117 /5 )  3  
18 ft' rif-6, 

CL ER  A. 7. 

THE STATE OF NEVADA 
	

) 
) 

10 
	

Plaintiff, 	 ) 
) 

11 vs. 	 ) 
	

Case no. 	C167783 
) 
	

Dept no. 	IV 
12 ROBERT JAMES DAY, 	 ) 

	
Docket. 

#1679345 
	

) 
13 
	

) 
Defendant. 	) 

14 
	

) 
)  

15 

16 
	

ORDER 
(COMMITMENT) 

17 

18 	THIS MATTER came before the Court on the 13th day of June, 2000, when doubt 

19 arose as to competence of the defendant the defendant being present with counsel, STACEY 

20 ROUNDTREE, Deputy Public Defender, the State being represented by STEWART L. BELL, 

21 DISTRICT ATTORNEY, through THOMAS MOREO, Chief Deputy, and the Court having 

22 considered reports of licensed and practicing psychologists and/or psychiatrists in the State 

23 of Nevada, finds the defendant incompetent, and that he is dangerous to himself or to society 

24 or that commitment is required for a determination of his ability to attain competence, and 

25 good cause appearing, it is hereby 

26. 	ORDERED that, pursuant to NRS 178.425(1), the sheriff shall convey the defendant 

C forthwith, together with a copy of the complaint, the commitment and the physicians' 

2 	certificate, if any, into the custody of the administrator of the mental hygiene and mental 
0 

46 



• 
i retardation division of the department of human resources for detention and treatment at a 

2 secure facility operated by the mental hygiene and mental retardation division, and it is 

	

3 	FURTHER ORDERED that, pursuant to NRS 178.425(2), the defendant must be held 

4 in such custody until a court orders his release or until he is returned for trial or judgment as 

5 provided in NRS 178.450 to 178.465, inclusive, and it is 

6 	FURTHER ORDERED that, pursuant to NRS 178.425(4), these proceedings against 

7 the defendant are suspended until the sanity commission finds him capable of standing trial 

as provided in NRS 178.400, and it is 

9 	FURTHER ORDERED that, pursuant to NRS 178.435, the expenses of the examination 

10 and of the transportation of the defendant to and from the custody of the administrator of the 

11 mental hygiene and mental retardation division of the department of human resources are 

12 chargeable to Clark County, and it is 

	

13 	FURTHER ORDERED that the administrator of the mental hygiene and mental 

14 retardation division of the department of human resources shall keep the defendant under 

15 observation and evaluated periodically, and it is 

	

16 	FURTHER ORDERED that the administrator shall notify in writing this Court and the 

17 Clark County District Attorney whether in his opinion, upon medical consultation, the defendant 

18 is of sufficient mentality to be able to understand the nature of the criminal charge against him 

19 and, by reason thereof, is able to aid and assist his counsel in the defense interposed upon 

20 the trial or against the pronouncement of the judgment thereafter. The administrator shall 

21 submit such a notification within 6 months after this order and at 6-month intervals thereafter. 

22 If the administrator's opinion about the defendant is that he is not of sufficient mentality to 

23 understand the nature of the charge against him and assist in his own defense, the 

24 administrator shall also include in the notice his opinion whether: 

	

25 	III 

26 /1/ 

27 III 

28 /1/ 
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11 

1 	(a) there is a substantial probability that the defendant will attain competency to stand 
trial or receive pronouncement of judgment in the foreseeable future; and 

2 	(b) the defendant is at that time a danger to himself or to society. 

3 	DATED this  /9  day of June, 2000. 

4 

6 

7 

9 Stewart L. Bell 
District Attorney 

10 

12 	 4—,_....i 
J. 	LES OMPSON, 

13 	ASSISTANT DISTRICT AT co RNEY 
Nevada Bar #001726 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 

1 	1 	TRAN 

2 	Case No.CIL91T3  
FILED 

 

	

3 	Dept. 1 
	 Jr,13 2i 	2 o P; 

4 

5 
	

IN THE JUSTICE COURT OF LAS VEGAS TOWNSHIP 

6 
	

COUNTY OF CLARK, STATE OF NEVADA 

7 

8 
THE STATE OF NEVADA, 	 ) 

	

9 	 ) 
Plaintiff, 	) 	CONDITIONAL WAIVER OF 

	

10 	-vs- 	 ) 	PRELIMINARY HEARING 
) 	Case N. 00F06978X 

	

11 	ROBERT JAMES DAY, 	 ) 
) 

	

12 	 Defendant. 	) 
	 ) 

13 

	

14 	 REPORTER'S TRANSCRIPT OF PROCEEDINGS 

	

15 	 BEFORE JUDGE DEBORAH J. LIPPIS, JUSTICE OF THE PEACE 

	

16 	 Tuesday, June 6, 2000, 8;00 o'clock a.m. 

0 

20 	APPEARANCES: 

21 	 For the State: 

22 
For the Defendant: 

23 

24 

WILLIAM A. HEHN, ESQ. 
Deputy District Attorney 

DOUGLAS P. DeJULIO, ESQ. 
Deputy Public Defender 

25 	Reported by: DONNA J. MCCORD, CCR No. 337 

DONNA J. MCCORD CCR #337 455-3047 	ICE151 

49 



• * 	2 

1 	1 	 LAS VEGAS, CLARK COUNTY, NEVADA; TUESDAY, JUNE 6, 2000 

2 
	

PROCEEDINGS 

3 	 THE COURT: Robert Day. 

4 	 THE CLERK: Status check on psyche reports. 

5 	 THE COURT: Did we get a doctor's report 

6 	back, Mr. DeJulio, on Mr. day? 

7 	 MR. DeJULIO: Judge, we did get a doctor's 

8 	report back. 

9 	 THE COURT: Is Robert Day present? 

10 	 MR. DeJULIO: I think he's in custody, Judge. 

11 
	

That's fine. 

12 
	

THE COURT: I just wanted to see where you 

13 
	

were, sir. Thank you. 

14 
	

MR. DeJULIO: Judge, do you want to look at 

15 
	

the report at the bench? 

16 
	

THE COURT: You can tell me. 

17 
	

MR. DeJ-JLIO: Judge, the report we have 

18 	completed by Dr. John Paglini indicates that in his opinion 

19 	Mr. Day is currently incompetent. 

20 
	

THE COURT: Let's order up the second psyche 

21 	then and send it up to District Court, okay? 

22 	 MR. DeJULIO: Conditional waiver? 

23 	 THE COURT: Conditional waiver. Here's the 

24 	next date. 

25 
	

THE CLERK: June 13th, Department IV. 

DONNA J. MCCORD CCR #337 455-3047 

50 



• • 
(Proceedings concluded.) 

--000-- 

ATTEST: Full, true, and accurate transcript of 

proceedings. 

DONNA J. MCCORD 
CCR No. 337 

3 

DONNA J. MCCORD CCR #337 455-3047 



• 
1 
	 DISTRICT COURT FILED 

2 

 

CLARK COUNTY NEV4DA_ 
4tic 25 Li 
CASE  N(40::::: 3 

DE 	

i

PAleTMENIV 

3 

4 

5 

6 

IN THE MATTER OF 

ROBERT J. DAY 

 

ORDER 

7 

	

8 	
The Administrator of the State Department of Mental Hygiene and 

9 
Mental Retardation Division, having notified the Court that the above 

10 
individual is of sufficient mentality to be returned to court for 

11 
disposition, therefore pursuant to N.R.S. 178.455, and good cause 

12 
appearing, 

	

13 	
IT IS HEREBY ORDERED that a sanity commission be impaneled for 

14 
the purpose of determining whether or not ROBERT J. DAY be returned 

15 
to court for disposition. 

	

16 	
IT IS FURTHER ORDERED that the commission shall be composed of 

17 
Doctors Beth Klein, Elissa Slanger, and Frank Evarts. FURTHER, that 

18 
each member of the commission shall include in his report his opinion 

19 
as to: 

	

20 	
1. Whether the person is of sufficient mentality to 

21 
understand the nature of the offense charged; 

	

22 	
2. Whether the person is of sufficient mentality to aid and 

23 
assist counsel in the defense of the offense charged, or to show cause 

24 
why judgment should not be pronounced; and 

	

25 	
\ \ 

52 



1 
	 3. If a finding of incompetence is reached, whether there 

2 is substantial probability that this person will attain competency in 

3 the foreseeable future. 

4 

5 
	 DATED this  ;2?.0 "-- day of August, 2000 

6 

DISTRICT JUDGE 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

7 

8 

10 

53 



IN THE MATTER OF 

ROBERT J. DAY 

DISTRICEILUT 

CLARIWINTI NEVD 

No. C167783 
•;°"714"44- 

CLERK Department TV 

ORDER 

1 0 
IT IS HEREBY ORDERED-that the Mental Hygiene and Mental 

11 
Retardation Division of the Department of Human Resources pay, 

12 
pursuant to N.R.S. 178.465, Two Hundred, Sixty Dollars ($260.00) to 

13 
Doctors Beth Klein, Elissa Slanger, and Frank Evarts, for services 

14 
rendered in this matter. 

15 

16 
DATED this )  'ay of September, 2000. 

17 

18 

19 

20 

21 

22 

• 23 

0-2 

c, 2 
r- 11  

28 
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• 
la rilNAL 

1 FFCL 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
State Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

5 STATE OF NEVADA 

r1L1.-DI4 OPL71 C',y'rJE1T 
=LIMO 
SH1RLPAR` 	r- Re, CLERK 
BY 

4p d.  I/  

SiiiiEJOf L .C. DEPJTY - 

1 

6 

7 DISTRICT COURT 
CLARK COUNTY, NEVADA 

8 

9 THE STATE OF NEVADA 

10 
	

Plaintiff 
vs. 

11 

12 ROBERT J. DAY 
Id#1679345 

13 

14 	  

15 	 FINDINGS 

16 

17 	THIS MATTER HAVING COME on for hearing before the above-entitled Court on the 

18 4th day of October, 2000, and it appearing that on the 13th day of June, 2000, pursuant to 

19 Order of this Court, that the above-named defendant was transported to the Lakes Crossing 

20 Center for psychiatric testing to determine his competency and it further appearing that 

21 subsequent thereto, a Sanity Commission, appointed by Order of the Eighth Judicial District 

22 Court r  examined the defendant pursuant to NRS 178.455 with the reports of that examination 

23 being forwarded to the Court for its review thereof; and the Court having now reviewed said 

24 reports and there being no request for a hearing as provided for by NRS 178.460(1), 

25 / / / 

) 
) 
) 

) 
) 

Defendant ) 
) 

Case no. 	C167783 
Dept no. 	IV 
Docket 

(OF COMPETENCY) 

55 



-2- 

4 

5 

6 

7 STEWART L. BELL 
District Attorney 

8 

9 

10 
J. CHARLES THOMPSON 

11 

	

	
Assistant District Attorney 
Nevada Bar #001726 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• 
I 	THE COURT FINDS pursuant to NRS 178.460, that the said defendant is competent 

2 to stand trial in the ab 	-entitled matter. 

3 	DATED this 	day of October, 2000, 

56 



,%1 	ccuriT ArjaiLMLI 

[VIZ C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

DEPU 

CASE NO. C167783 
DEPT. NO. IV 

DOCKET C 

ORiGINAL 
1 ORDR 

STEWART L. BELL 
2 DISTRICT ATTORNEY 

Nevada Bar #000477 
3 200 S. Third Street 

Las Vegas, Nevada 89155 
4 (702) 455-4711 

Attorney for the Plaintiff 
5 THE STATE OF NEVADA 

6 

7 

S THE STATE OF NEVADA 

9 	 Plaint if 

10 vs. 

11 ROBERT JAMES DAY 
Id #1679345 

12 

13 
	

Defendant. 

14 
ORDER 

15 	 To Transport Defendant 
(Found Competent per NRS 178.460) 

16 

17 	TO: JERRY KELLER, Sheriff, Clark County, Nevada: 

18 	WHEREAS, on the 13th day of June 2000, pursuant to Order of the above-entitled 

19 Court, you were directed to transport the above-named Defendant to the Lake's Crossing 

20 Center for necessary care and treatment; and 

21 	WHEREAS, a Sanity Commission impaneled by the Court on the 25th day of August, 

22 2000, having examined the Defendant pursuant to NRS 178.455 with the reports of that 

23 examination being forwarded to the Court for its review thereof; and 

24 	WHEREAS, the Court having thereafter made and entered its Findings in the above- 

25 entitled matter that the said Defendant is now competent to stand trial. 

r .: 2 44:1 y 
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9 	DATED this 

10 

11 

12 

13 

14 STEWART L. BELL 
District Attorney 

15 

16 

17 

1 

19 

20 

21 

22 

23 

24 

25 

26 

27 

.CHARLES THOMPSO 
Assistant District Attorney 
Nevada Bar #001726 

day of October, 2000. 

• 
NOW THEREFORE, in accordance with NRS 178.460, you, the Sheriff of Clark County, 

2 Nevada, are hereby ordered to transport the Defendant from the Lake's Crossing Center, 

3 Washoe County, Nevada, to the Clark County Jail, Las Vegas, Nevada, by the s:etj'fay of 

4
qr-Nrik 
WfdiA02(2/ 	, 2000 when further proceedings have been scheduled by the Court in this 

5 matter. 

6 	IT IS FURTHER ORDERED that you, the Sheriff of Clark County, Nevada, shall accept 

7 and retain custody of said Defendant in the Clark County Jail, pending completion of 

8 proceedings in the abovq-captioned matter, or until the further Order of this Court. 

28 

-2- 
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District Court Case No.  e-47740  9 

10 

 

Plaintiff, 

11 

12 
DAY S  ROBERT JAMES 

 

Justice Court Case No 	00FCe......  

Lin 74,  

'4ustirr Tourt. Etas Ifitgas &mins'lip 
clEro, 

CLARK COUNTY, NEVADA  

6 

7 

8 THE STATE OF NEVADA, 

2 

3 

4 

5 

• 

13 	 Defendant. 

14 

15 	 I. hereby certify the foregoing to be a full, true and correct copy of the proceedings as the same 

16 	appear in the above case. 

17 	 WITNESS my hand this  _6211  day a  JUNE 	, Efi< 2009 

18 

19 

20 

21 

22 
e Peace of Las Vegas Township 

23 

R5  
27 

28 

C
O

U
N

TY
 C

LE
R

K
 

IC-6 (Criminal) 
Rey. 12/119 
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Austitt Cut Kat( lltgas wrniitp 
CLARK COUNTY, NEVADA  

THE STATE OF NEVADA, 

Plaintiff, 

Case No. 00F06978X 

DAY, ROBERT JAMES 
	

COMMITMENT 
and 

ORDER TO APPEAR 
Defendant. 

An Order having been made this day by me, that 

DAY, ROBERTiJAMES 

be held to answer upon the charge of 
COUNT I — ROBBERY WITH USE OT A DEADLY WEAPON 
COUNT II — BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

Committed in said Township and County, on or about the  22ND day of  APRIL 	, 

IT IS FURTHER ORDERED that the Sheriff of the County of Clark is hereby commanded to receive 	  

HIM 	into custody, and detain _RIM 	until  HE 	be legally discharged, and 
COUNT I — 20000/20000/40000 

that  HE 	be admitted to bail in the sum of  COUNT II — 15000/15000/30000 	Dollars, and be 

committed to the custody of the Sheriff of said County, until such bail is given; and 

IT IS FURTHER ORDERED that said Defendant 	IS 	is/are commanded to appear in 

Department 	4 	of the Eighth Judicial District Court, Clark County Courthouse, Las Vegas, Nevada, at  9:00 	A.M., 

on the 
	13TH  day of  JUNE 	EDC 2000  for arraignment and further proceedings on the within charge S____. 
DATED this  6TH  day of  JUNE 

 

• .11X__2(100 

 

ir 
the Peace of Las Vegas Township 

SC-7 (Criminal) 
Rev. 06.097 

60 



5 
• 

-vs- 

6 ROBERT JAMES DAY #1679345, 

Defendant. 

DEPT. NO. 1 

aLMINAL COMELAINT 

• 
I 
	

JUSTICE COURT, LAS VEGAS TOWNSHIP 

2 
	

CLARK 	EVADA  

3 THE STATE OF NEVADA, 	1[160 PPR 2 A 9: 03 
4 	 Plaintiff, 	

; 	

' !iF..VADA,  CASE NO. 00F06978X 

8 

	

9 
	

The Defendant above named having committed the crimes of ROBBERY WITH USE OF 

10 A DEADLY WEAPON (Felony - NRS 200.380, 193.165) and BURGLARY WHILE IN 

11 POSSESSION OF A DEADLY WEAPON (Felony - NRS 205.060, 193.165), in the manner 

12 following, to-wit: That the said Defendant, on or about the 22nd day ofpuiI, 2000, at and 

13 within the County of Clark, State of Nevada, 

14 COUNT t  - ROBBERY WITH USE OF A DEADLY WEAPON 

	

15 
	

did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

16 lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

17 by means of force or violence, or fear of injury to, and without the consent and against the will 

18 of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

19 the commission of said Grime. 

20 COUNT II  - BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

	

21 
	

did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

22 deadly weapon, to - wit: a knife, with intent to commit larceny andior a felony, to-wit: robbery, 

23 that certain building occupied by PARKWAY, located at 5201 South Industrial, Las Vegas, 

24 Clark County, Nevada. 

	

25 
	

All of which is contrary to the form, force and effect of Statutes in such cases made and 

26 

27 /II 

28 

COP1 

61 



4/25/00 

I provided and against the peace and dignity of the State of Nevada. Said Complainant makes this 

2 declaration subject to the penalty of pedury. 

3 

4 

5 

6 

7 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
00F06978X/rad 

27 LVMPD EV#0004221105 
RWDW; BURG WW - F 

28 (TK1) 

-2- 
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33±LT 
Declafatirs Sign 

1)  
Print Declarants Name 

RP, 

Declarant must sign second page with original signature 

Wherefom, Declarant prays that a hncing be made by a magistrate that probable causo codsts 
gross misdemeanor) or for trial (if charges are a misdemeanor). 

III said whorl for preliminary hearing (if charges are a felony or 

LVMPD 22 - A (REV. 3411) 
	

(I} ORIGINAL - coma 
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VEGAS 
 IIR° 	OF 

OFIJAC ERDRE PEASRTT M ENO 

Page til ot 	 DECLARATION 	 I D 	  

-Pile Name'  DA/ Pne,02---s- 	 Date of Arrest:adaRka  Time of Arrest' 13=x) 	
17 OTHER CHARGES REC 	NEED PM CONSIDERATION: 

;up. 10)-m, HI.....: 	tt_ ji%,(c)2.,,,. ■■•••• ..."1. AT E 

THE UNDERSIGNED MAKES THE FOLLOWING DECLARATIONS 	ECT TO THE PENALTY FOR PERJURY AND SAYS: That I am a peace officer arIlh 1_\f in Pi77 	(Department), Clark 

County. Nevada, being an employed for a parkx1 ol 	...--S 	 ). That I leamed the folioed:10 facts and circumetanoaa whbh lead ma in beliFWO that nhe shove named subtract coirrrtnad or 

was commlninp)iha aflame of 20,6130e>./34,1a.j_ar the battle/I 01.5.361_ 21,11:24157-22. I P4-4- 	 and that the Worms occurred al approximately 

/7/5--   hours 011 tha A  day or  P c12.1 f.,,,.. 	 .91-49s232D 
DETAILS FOR PROBABLE CAME 



3399 

ARRESTING OFFICER(S) 	
P# 

SGT D. FLAHERTY 

CONNECTING RPTS. (Type or Event Number) 

000422-1105 

LAS VEGAS METROPOLITAN POLICE DEPARTMENT 

• ARREST REPORT  

n City 
	

County 
	

X Adult 
	

F1 Juvenile 
	

Sector/Beat 	01 

1111EVENT# 

" 	1679345 

ARRESTEE'S NAME 	 (Last, First, Middle) 

DAY, ROBERT JAMES 

S.S.# 

ARRESTEE'S ADDRESS 	(Number, Street, City, State, Zip Code) 

CHARGES: 	ROBBERY WITH USE OF A DEADLY WEAPON IN THE COMMISSION OF A CRIME NRS 200.280 
BURGLARY WITH USE OF A DEADLY WEAPON IN THE COMMISSION OF A CRIME NRS 905,060 
POSSESSION OF STOLEN PROPERTY NRS 205 275 

OCCURRED: 	DATE 

04-22-00 

DAY OF WEEK 

SATURDAY 

TIME 

1320 

LOCATION OF ARREST (Number, Street, City, State, Zip Code) 

3535 WEST TROPICANA (MCDONALD'S PARKING LOT) LAS VEGAS, NV _ 	... 	..... 
RACE SEX D.O.B. HT 	WT HAIR EYES PLACE OF BIRTH 

CIRCUMSTANCES OF ARREST 

LOCATION OF CRIME: PARKWAY INN 
5201 S. INDUSTRIAL 
LAS VEGAS, NV 89118 

OFFICERS INVOLVED: SGT. D. FLAHERTY, P# 3399 
OFFICER E. KING, P# 3488 
OFFICER A. TEDESCO, P# 6009 
OFFICER D. WEBB, P# 4391 
OFFICER R. BOHANON, P# 5652 

DETAILS: 

On 4-22-00, Saturday, at approximately 1254 p.m., Mr. Robert James Day entered the 
address of 5201 S. Industrial, approached the counter, and demanded money from the 
employee at the Parkway Inn. The employee, Karen J. Walker, was behind the counter. 
The subject produced a knife and told Walker to give him all the money. The subject 
stated to Walker, "Don't even think about it, don't make me hurt you." The suspect then 
took approximately $1051.00 in US currency, placed it into his pocket and exited out the 
front door northbound. Walker then called 911. 

At approximately 1300 hrs., I Sergeant Dan Flaherty, happened to be in the area of the 
3500 block of East Tropicana, which is approximately 300-400 yards away from the 
location of the crime. I was patrolling the area when I noticed a subject fitting the 
description of the robbery suspect. The suspect was described as a white male, 
approximately mid-40's, with gray hair, a gray moustache, wearing blue jeans and boots 
and a white or blue t-shirt. I noticed that this subject was not wearing a shirt, however, he 
appeared to be walking between trucks located at the Wild Wild West, which is a local truck 
stop on East Tropicana. 

LVMPD 602 (REV. 12 ,90) • AUTOMATED 
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OS VEGAS METROPOLITAN POLICE DEPART," 

CONTINUATION REPORT 

ID/Event Number: 	1679345 
	

Page 2 of 3 

I noticed this subject walked up to a truck driver and began a conversation. I then 
approached the subject, identified myself as a police officer, and told him to step in front 
of my vehicle. The subject refused and stated he was in a hurry because he was a truck 
driver. I then asked the subject to again step in front of the vehicle. He began to explain 
that he was driving a truck and he had been all over the United States this week including 
Georgia and California He again asked why I was stopping him at which time I told him 
a robbery just occured down the street and he fit the description of the suspect. 

The subject looked over his left shoulder and began to run southbound between two 
trucks. I asked the truck driver, unknown name, if he would watch my police vehicle at 
which time he stated he would. I began to pursue the suspect on foot southbound through 
the parking lot. The subject continued to run southbound at which time he ran to the east 
side of the Taco Bell and ran directly across the 3500 block of East Tropicana. 

Let it be known that despite the heavy traffic, this subject continued running without 
stopping. The subject then made it across the street at which time I was able to stop 
traffic. I continued my foot pursuit while broadcasting the physical description and direction 
of travel. The subject then grabbed the driver's side door of a GMC cooler van, bearing 
CA license plate CP36896. He attempted to put the vehicle in gear, believing the vehicle 
was running. However, this turned out to be the refrigerator, over the cab of the vehicle, 
which made the vehicle appear to be running. 

I then ordered the subject out and ordered him to Fie on the ground at which time he 
refused. I then was forced to put an arm lock on his left wrist and place him into the Lateral 
Vascular Neck Restraint at which time Officers King and Tedesco got to my location. We 
were able to place him into custody without further resistance. 

Let it be noted an officer told dispatch we were in custody with the subject at which time 
we decided to do a one-on-one identification with the employee, Karen Walker, S0C1561- 
78-3490. Karen Walker was driven to our location at which time she positively identified 
the subject, Robert James Day, as the subject who robbed her of approximately $1000.00. 

Let it be noted that during a search incident to arrest, Mr. Day had approximately $1018.00 
rolled up in a ball in his left and right pocket. Mr. Day began to laugh and stated that what 
he did should not be construed as a robbery, or words to that effect. He then stated that 
he had nothing to lose and he wished that I would have shot him. Mr. Day went on to say 
if had been wearing tennis shoes, he would have gotten away from this sergeant based 
on the fact he was a fast runner. Also, the driver of the white cooler van, bearing CA 
license plate CP36896, did not speak English, however, he stated that he did not know Mr. 
Robert James Day nor did Mr. Robert James Day have permission to enter his vehicle. 

ID responded to our location at which time ID Specialist Thomas, P# 4032, photographed 
the suspect and the currency on the hood of the patrol car. This money was later released 
to the proprietor of the Parkway Inn Hotel. 
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40 	 ii5 VEGAS METROPOLITAN POLICE DEPARTME T i 

CONTINUATION REPORT 

IDIEvent Number: 	1679346 
	

Page 3 of 3 

On the way to the County Jail, Mr, Day again started making spontaneous statements 
claiming that what he did was not a robbery and that if he was wearing tennis shoes he 
would have perhaps been able to flee the police. 

DFIdrnj 0422-06 
Job # 14353 
Dictated: 042200 / 1526 Hrs 
Transcribed: 042200 / 1655 His 

cc: SGT. Daniel P. Flaherty, P# 3399, SWAC . 
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CLARK COUNTY INecE QUESTIONNAIRE AND OIANCIAL AFFIDAVIT 

Defendatn: 	li 	1P0560)7.}.  j 

Arrest Date: 	-I--1(-4Q -Cr Arraign. Date: 

S.S.N.: 49 8.  - 6,7 i QO 76 ID.: /60 /79L5/75 

DR. #: DOB.  

M I Charge: p 	azt» (10.-f -  6 b Q -7E3 )4. Bail: 20000. ...) 

M J Charge:ciektrip9 	Lop) Bail: / ,..D 	CO O ier 	i 

M J Charge: 	, Bail: .-. 1, 666 

M J Charge: Bail: 

M J Charge: Bail: 

M J Charge: Bail: 

M .1 Charge: Bail: 

M J Charge: Bail: 

M J Charge: Bail: 

M I Charge: Bail: 

BASED ON 	VERIFIED POINTS THIS DEFENDANT HAS RECEIVED, AND THE INFORMATION GATHERED BY 
INTAKE SERVICES, THE FOLLOWING RECOMMENDATION IS MADE: 

Supervised Release with Conditions as Directed by Intake Services: 	  

Bail Reduction To: 

Not Recommended for an 0/R Release or Bail Reduction Because: 

Ni- 7i1p of ivzvve3- 

Release Granted: 	  Date: 	  

Bail Reduction To: 

Release Denied: 	  Date! 	  

JC-1 (Intake Services) 
Rev. 07/95 
WHITE — Cuurt CANARY — Intake Services 

	
Page 1 of 2 Pages; 
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• idustailkuttrt, Kas 
CLARK COUNTY, NEVADA  

rap:TAKE SERVICES INFORMATION SHEET 

DAY, ROBERT 

cr?-1ARGE(S): 	ROBE WDW 	 BURG WDW  

c7.RENT BAIL:  20,000 	 15.000  

Local Address: 

CASE NO,  00F06978X  

ID #. 1679345  

NOT INTERVIEWED 

Out Of State Address . 	
 

With Whom/How Long: 	  

Employment: 	 Unemployed: 

 

Disabled: 	 Student - 

 

 

 

Relatives: 
	

Local 
	

Not Local 

97 ESCAPE 
97 PAROLE VIOL — NC 
94 FRAUD — NC 
94 FIN. TRANS. THEFT — NC 
94 BANK ROBE — NC 
88 PAROLE VIOL. 

Misdemeanor Convictions: 84 OPUFP — NC 
84 BANK ROBE — KY 

Felony Convictions: 
80 PCS — MO 
75 SCS — MO 

—0— Fail To Appear 	 Traffic 

pe nding Charges/Holds/Comments - 

Misdemeanor Felony 

RV,COMMENDATION: 	Release On Recognizance 

Bail Reduction 

House Arrest 

Indigent 
	

Non-Indigent PD Recommended 

050400 

Date 	 INTAKE SERVICES 

jc,IA tinteke Services) 
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VERIFIED: 

VERIFIED: 

Employment: 	 Unemployed. 

Relatives: 	Local 

Disabled: 
	

Student: 

Not Local 	  

!Jtutitir zittut, Kas regastkunsffip 
CLARK COUNTY, NEVADA 

INTAKE SERVICES INFORMATION SHEET CASE NO.  00F06978X  

   

DAY, ROBERT NAME: 	  ID #:  1679345 

   

CHARGE(S)- ROBB WDW BURG WDW PSP  

   

CURRENT BAIL:  20,000  15.000 3,000  

 

   

VERIFIED: 
	

Local Address: 	 NOT INTERVIEWED  

Out Of State Address: 	  

With Whom/How Long. 	  

Felony Convictions: 	97 ESCAPE . 
 

97' PAROLE VIOL 	NC , 	 80 PCS — MO 
94, FRAUD — NC 	 75 SCS — MO 
94 PIN. TANS. TBOTe  — NC 
94 Jj,,stsuc ROBE — NC 
88 PAROLE VIOL. 

Misdemeanor Convictions: 84 OPUFP — NC 
84 BANK ROBB — KY 

Fail To Appear —0— Traffic 
	

Misdemeanor 
	

Felony 

Pending Charees/Holds/Comments - 

RECOMMENDATION: 	Release On Recognizance 

Bail Reduction 

House Arrest 

Indigent 
	

Non-indigent PD Recommended 

Date 	 INTAKE SERVICES 

JC•1B (Intake Sers.iceb) 
Rev. 05/91 
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YUScriCE COUXT, LAS VEGAS frOW - 55IIP 
CLARK COUNTY. NEVADA  

INTAKE SERVICES INFORMATION SIIEFT 
CASE NO. 00F06978X 
DEPT NO. JC - 1 

NAME: DAY, ROBERT JAMES 	ID#: 1679345 
CHARGES: ROBB WDW BURG WDW 
CURRENT BAIL: NO BAIL 

VERIFIED: ADDRESS: NOT INTERVIEWED 
WITH WHOMIHOW LONG: 

VERIFIED: EMPLOYMENT: 	UNEMPLOYED: 
DISABLED: 	 STUDENT: 

VERIFIED: RELATIVES: LOCAL 
	

NOT LOCAL 

FELONY CONVICTIONS: 
75 MO SCS 	 80 MO PCS 
84 MO BANK ROBBERY 95 MO ESCAPE 
84 NC OPIJFP 	 94 NC FINAN CARD THEFT 
94 NC FINAN CARD THEFT 

FAIL TO APPEAR: -0- 

PENDING CHARGES/HOLDS/COMMENTS: -0- 

RECOMMENDATION: 

DATE:11-29-00 
	

INTAKE SERVICES: T. MORRIS 
JC-IS, (INTAKES ERV10ES) Rev. I MO 

CONFIDENTIAL 
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1 INFO 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

LA_ 12/11/00 
6 9:00 A.M. 

PD 
7  

FILED 
flEc 	07  fin To  

ER K  Of-''' CL  
DISTRICT COURT 

CLARK COUNTY, NEVADA 

8 THE STATE OF NEVADA, 

9 	 Plaintiff, 

10 II 	-vs- 

11 ROBERT JAMES DAY, 
#1679345 

12 

13 	 Defendant. 

14 

15 STATE OF NEVADA 

16 COUNTY OF CLARK 

Case No C167783 
Dept. No. IV 
Docket 	C 

INFORMATION 

 

 

17 	STEWART L. BELL, District Attorney within and for the County of Clark, State of 

18 Nevada, in the name and by the authority of the State of Nevada, informs the Court: 

19 	That ROBERT JAMES DAY, the Defendant(s) above named, having committed the 

20 crimes of ROBBERY WITH USE OF A DEADLY WEAPON (Felony - NRS 200.380, 

2 1,4- 193.165) and BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (Felony - 

2 NRS 205.060), on or about the 22nd day of April, 2000, within the County of Clark, State of 

2 7: Nevada, contrary to the form, force and effect of statutes in such cases made and provided, and 

2/:;-  against the peace and dignity of thc State of Nevada, 

25 COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON 

26 	did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

27 lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

28 by means of force or violence, or fear of injury to, and without the consent and against the will 

72 



9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife,. during 

2 the commission of said crime. 

3 COUNT H  - BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

4 	did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

5 deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

6 that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

7 Clark County, Nevada. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

1--  

BY  2(66eet ar3 '  
ROBERT B. TURNER 
Deputy District Attorney 
Nevada Bar #006526 

DA#00F06978X/ajc 
LVMPD EV#0004221105 
RWDW; BURGLARY WHILE IN FOSS OF F/A F 
(TKI) 

-2- 
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The names of witnesses known to the District Attorney's Office at the time of filing this 

2 Information are as follows: 

3 	NAME 	 ADDRESS  

4 	FLAHERTY, DANIEL P. 	 LVMPD P#3399 

5 	HUFFMASTER, DOUGLAS G. 	 LVMPD P#6010 

6 
	

JOHNSON, HOWARD 
	

2038 PALM AVE; LV NV 

7 
	

MULLINS, TIMOTHY 0. 	 LVMPD Ptt6414 

8 
	

TEDESCO, ANDREW J. 	 LVMPD P46009 

9 
	

WALKER, KAREN 
	

5900 W. TROPICANA AVE; LV NV 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-3- 
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DAY 	110  
1 CASE NO. C167783 

TRAN 
	 r 'Lep 

Dept. No. 1 
	

Ai  9 	5,, 
 

Pff  
IN THE JUSTICE'S COURT 	VEGAS TOWNSHIP 

COUNTY OF CLARK, STATE OF NEVADA 

2 

3 

4 

5 

STATE OF NEVADA, 

Plaintiff, 

vs. 

ROBERT JAMES DAY, 

Defendant. 

ORIGINAL 
) 
) CASE NO. 00F06978X 
) 
) 
) 
) 
) 

6 

7 

8 

9 

10 

11 

12 

13 
	

REPORTER'S TRANSCRIPT 

14 
	

OF 

15 
	

PRELIMINARY HEARING 

16 

17 
	

BEFORE THE HONORABLE DEBORAH LIPPIS 
JUSTICE OF THE PEACE 

18 
	

MONDAY, DECEMBER 4, 2000 

APPEARANCES: 

For the State: 	 ELISSA LUZAICH, ESQ. 
Deputy District Attorney 

23 
	

For the Defendant: 	DIANNE M. DICKSON, ESQ. 
Deputy Public Defender 

24 

25 	REPORTED BY: JANICE MURRAY-DAVID, CCR NO. 405, RPR 
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DAY 

	

1 	 LAS VEGAS, NEVADA, DECEMBER 4, 2000, 9:00 A.M. 

2 

	

3 
	

THE COURT: Robert Day? Sir, you can 

	

4 
	

come down. Have a seat next to your attorney. 

	

5 
	

State, we're on the record with regard to Robert 

	

6 
	

James Day, who's present in custody with his 

	

7 
	

attorney, Ms. Dickson, Ms. Luzaich for the State. 

	

8 
	

This is Karen walker? 

	

9 
	

MS. LUZAICH: Yes, judge. 

	

1 0 
	

THE COURT: Ma'am, if you'll come up 

	

11 
	

here with me, please, remain standing, raise your 

	

12 
	

right hand, we'll get you sworn in. 

13 

	

14 
	

KAREN JEAN WALKER,  

	

15 
	

called as a witness, and having been first duly 

	

16 
	

sworn to testify to the truth, the whole truth, 

	

17 
	

and nothing but the truth, was examined and 

	

18 
	

testified as follows: 

19 

	

20 
	

THE CLERK: Please be seated. State 

	

21 	your name and spell your first and last name for 

	

22 
	

the record, please. 

	

23 
	

THE WITNESS: Karen Jean Walker. 

	

24 
	

MS. DICKSON: Your Honor, we would ask 

25 	any other witnesses be excluded. 
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DAY 

1 	 MS. LUZAICH: Nobody else is present. 

THE COURT: All right. 

DIRECT EXAMINATION 

BY MS. LUZAICH: 

Q. 	Good morning, ma'am. I'm going to 

direct your attention back to April 22nd of the 

year 2000. Where were you working on that date? 

A. 	Parkway Inn Motel. 

Q. 	What did you do for Parkway Inn? 

A. 	A desk clerk. 

Q. 	Are you still employed there? 

A. 	No. 

Q. 	What did your duties include at the 

15 
	

time? 

16 
	

A. 	Renting rooms, taking money, 

17 	check-outs, giving check-out, new check-outs to 

18 
	

the maid. 

19 
	

Q. 	Okay. So, part of your responsibility 

20 	was checking money when people went in to pay for 

21 
	

the rooms? 

22 
	

A. 	That's correct. 

23 
	

Q. 	And on April 22nd of this year did 

24 	something unusual happen? 

25 	 A. 	Yes. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 
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• 	 DAY 	410 	 5 

	

1 	 Q. 	And what time was that? 

	

2 
	

A. 	It was just right after lunch. The 

	

3 
	

maids had lunch about 1;00 o'clock. 

	

4 
	

Q. 	Okay. What happened? 

	

5 
	

A. 	I was on the phone with the maid giving 

	

6 
	

them new check-outs to do, and Mr. Day came in 

	

7 
	

behind the desk. When I looked up, he was 

	

8 
	

standing there with a knife in his hand and 

	

9 
	

demanded me to open the money drawers to give him 

	

10 
	

the money. And I told him they were unlocked. 

	

11 
	

Q 	Okay. I'm going to take you back for 

	

12 
	

one second. You said Mr. Day. Do you see him 

	

13 
	

here in court today? 

	

14 
	

A. 	That's correct. 

	

15 
	

Q. 	Can you describe -- 

	

16 
	

A. 	He's sitting right over there with the 

	

17 
	

plaid shirt. 

	

18 
	

MS LUZAICH: May the record reflect 

	

19 
	

identification of the defendant? 

	

20 
	

THE COURT: Yes. 

	

21 
	

BY MS. LUZAICH: 

	

22 
	

Q. 	Prior to him walking around the counter 

	

23 
	

on this date had you seen him before? 

	

24 
	

A. 	Yes, ma'am. 

	

25 	 Q. 	HOW often had you seen him before, how 
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DAY 	• 	 6 

1 	many times? 

A. 	I can't recall how many times. He 

3 
	

would rent a room there once in a while or come in 

4 
	

there and ask about somebody who had a room there. 

5 
	

Q. 	So, you had seen him on more than one 

6 
	

occasion previously? 

7 
	

A. 	Yes. 

8 
	

Q. 	Was he employed by the Parkway Inn 

Motel? 

1 0 
	

A. 	No. 

11 
	

Q. 	So, when you say he came around the 

12 
	

counter, is that a location where only employees 

13 
	

should be? 

14 
	

A. 	That's correct. 

15 
	

Q. 	And had you -- or strike that. 

16 
	

You say he held out a knife. Can you 

17 
	

describe the knife? 

18 
	

A. 	It was a small pocket knife with a 

19 
	

blade about two and a half inches, maybe three. 

20 
	

Q. 	Was the blade extended? 

21 
	

A. 	Yes, it was. 

22 
	

Q. 	So, you could see it? 

23 
	

A. 	Yes. 

24 
	

Q. 	Did you want him to point a knife at 

25 	you and tell you to give him the money? 
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411 	DAY 	410 	 7 

1 	 A. 	No. 

2 
	

Q. 	Okay. So, after he told you that what 

3 
	

did you do? 

4 
	

A. 	I proceeded to stand back and told him 

5 
	

the drawers were open. And he opened the drawers, 

6 
	

because he needed to get the monies out of the 

7 
	

drawers. And I attempted to make a move to dial 

8 
	

911. He saw me do this, and he told me not to 

9 	move. Be still. Don't even think about it. He 

10 
	

didn't want to hurt me. And that was -- 

11 
	

Q. 	And did he do anything with the money? 

12 
	

A. 	He took the money. He grabbed all the 

13 
	

money out of the drawers. He ran over on the 

14 
	

other side of the desk and started putting, 

15 	stuffing the money in his pocket. When he did 

16 
	

that, when I seen it was safe to do so, I ran, and 

17 
	

latched the gate there by the desk and ran out the 

18 
	

back door and ran and got my manager, told him to 

19 
	

call 911. We were just robbed. And then I ran 

20 	around the side of the building, and I saw Mr. Day 

21 
	

leave. And I proceeded to follow him, not close 

22 
	

but far enough back to where I could just see 

23 	where he went to and when the law got there, I 

could tell them, 

25 	 Q. 	Now, when he had walked around the 
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ilk 	DAY 	410 	8 

	

1 
	

counter and was putting the money in his pockets, 

	

2 
	

did you see anything happen to any of that money? 

	

3 
	

A. 	Some of it dropped on the floor on the 

	

4 
	

other side -- 

	

5 
	

Q. 	Okay. 

	

6 
	

A. 	-- of the desk. 

	

7 
	

Q. 	And the money that dropped on the 

	

8 
	

floor, did he bend over and pick it up, or did he 

	

9 
	

just leave it there? 

	

10 
	

A. 	He just left it there. 

	

11 
	

Q. 	How much money was there in the drawer 

	

12 
	

when he took the money? 

	

13 
	

A. 	A little over a thousand dollars. 

14 
	

Q. 	And when, go ahead. 

	

15 
	

A. 	There was two drawers. One had five, 

	

16 
	

and then one had two plus what I had brought in 

17 
	

that morning. 

18 
	

Q. 	And did he enter both drawers? 

	

19 
	

A. 	Yes, ma'am. 

	

20 
	

Q. 	And took all of the money out of both 

21 
	

drawers? 

22 
	

A. 	He took all the bills. He didn't take 

23 
	

any change. 

24 
	

Q. 	Okay. Did he take all of the bills out 

25 	of both drawers? 
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DAY 	• 	 9 

	

1 	 A. 	Yes, ma'am. 

	

2 
	

Q. 	Now, you mentioned that you asked your 

	

3 	manager 	to call the police. Did the police show 

up? 

	

5 
	

A. 	Yes, quite, right away. 

	

6 
	

Q. 	Okay. And did you speak with an 

	

7 	officer? 

	

8 
	

A. 	Yes, I did. 

	

9 
	

Q. 	And did you explain to the officer what 

	

10 
	

happened? 

	

11 
	

A. 	Yes. 

	

12 
	

Q. 	Did you give a description of the 

	

13 
	

individual who did this? 

	

14 
	

A. 	Yes, I did. 

	

15 
	

Q. 	Did you, in fact, tell the officer who 

	

16 
	

he was? 

	

17 
	

A. 	I didn't really know his real name, 

	

18 
	

because 	he used a different name. 

	

19 
	

Q. 	Okay. Did you also give the officer a 

	

20 
	

description of where the defendant went when you 

	

21 
	

saw him 	run? 

	

22 
	

A. 	Yes, I did. 

	

23 
	

Q. 	And did you see the defendant again a 

24 	short time thereafter? 

25 	 A. 	Yes, I did. 
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DAY 	W 	 10 

1 	 0. 	About how long later did you see him? 

A. 	About 30 minutes later I went to 

identify him. 

Q. 	And where was he when you went to 

identify him? 

A. 	At McDonald's on Tropicana. 

Q. 	And was he with anybody? 

A. 	Officers. 

Q. 	Is the Parkway Inn Motel in Las Vegas, 

Clark County, Nevada? 

A. 	Yes. 

Q. 	Is it on 5201 South Industrial? 

A. 	That's correct. 

MS. LUZAICH: Pass the witness. 

THE COURT: Cross? 

CROSS-EXAMINATION 

BY MS. DICKSON: 

0. 	Thank you. Ms. Walker, you no longer 

work there; is that correct? 

A. 	That's correct. 

Q. 	When did you stop working there? 

A. 	About two months later. 

Q. 	Are you still located in town? 

A. 	Yes, ma'am. 
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DAY 	W 	 11 

	

1 	 Q 	And I assume the district attorney will 

	

2 	provide us with your address. 

	

3 
	

A. 	Yes. I'll give you my new address. 

	

4 
	

Q. 	You don't need to do that now. We can 

	

5 
	

get that later. And you indicated that you had 

	

6 
	

seen this gentleman before? 

	

7 
	

A. 	Yes, ma'am. 

	

8 
	

Q. 	About how many times? 

	

9 
	

A. 	Several times. I don't recall, maybe 

	

10 
	

10 times. He used to come in the motel quite 

	

11 	often. 

	

12 
	

Q. 	And over what period of time is that? 

	

13 
	

Is that over a year, over a few months? 

	

14 
	

A. 	Over one year that I worked there. 

	

15 
	

Q. 	So, you worked there for one year? 

	

16 
	

A. 	Yeah. 

	

17 
	

Q. 	Is that correct? So, over that year 

	

18 
	

that you worked there you saw him approximately 10 

	

19 
	

times; is that correct? 

	

20 
	

A. 	Probably more. I'm not sure. 

	

21 
	

Q. 	And you said that he rented rooms at 

	

22 
	

that motel; is that correct? 

	

23 
	

A. 	Yes, ma'am. 

24 
	

Q. 	Whose name were the rooms rented in? 

25 	 A. 	1 don't remember what he used, but he 

; 
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DAY 	 12 

didn't use Robert Day. 

Q. 	Okay. You sure that it wasn't Robert 

Day, but you don't know what name it was? 

A. 	That's correct. 

Q. 	Have you ever gone back to look at the 

registers to see what name it was? 

A. 	No. 

Q. 	Do you still have them, or would the 

hotel still have those registers? 

A. 	I'm not sure. They probably would. 

Q. 	Do you have any idea how long they're 

kept? 

A. 	No, I don't. 

Q. 	When he rented rooms from you, he paid 

for those rooms; is that correct? 

A. 	That's correct. 

Q. 	Did he rent them alone or with anyone 

else? 

A. 	He would rent them alone. Once in a 

while he would have a friend with him that was 

staying there, but I don't know who they are or 

their name. 

Q. 	Did you, in fact, ever get in trouble 

for renting rooms that were supposed to be 

reserved for somebody else? 
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411 	DAY 	• 	 13 

	

1 
	

MS. LUZAICH: That's not relevant. 

	

2 
	

THE COURT: Sustained. 

	

3 
	

THE WITNESS: No, not really. No. 

	

4 
	

BY MS. DICKSON: 

	

5 
	

Q. 	Ma'am, you were asked to give a 

	

6 
	

description of, of the person that you had seen; 

	

7 
	

is that correct? 

	

8 
	

A. 	Correct. 

	

9 
	

Q. 	And that's when the police came out 

	

1 0 
	

initially? 

	

11 
	

A. 	That's correct. 

	

12 
	

Q. 	And you said that was almost right 

	

13 	away; is that right? 

	

14 
	

A. 	Right. 

	

15 
	

Q 	So, within just a few minutes of your 

	

16 	manager calling the police were there? 

	

17 
	

A. 	That's correct. 

	

18 
	

Q. 	Less than five minutes? 

	

19 
	

A. 	Less than five minutes. 

	

20 
	

Q. 	And at that time you spoke to an 

	

21 	officer and gave him a description; is that 

22 	correct? 

	

23 
	

A. 	That's correct. 

24 
	

Q. 	Did you tell the officer the person was 

25 	thin? 
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DA Y 	W 

A. 	Thin. 

Q. 	Do you remember what you told the 

officer? 

A. 	Yes, ma'am. 

Q. 	What did you tell him? 

A. 	1 told him the man had salt and pepper 

gray hair, a mustache. He was wearing a blue and 

white T-shirt with Levy jeans on. And that was 

about it. That's what I told him. 

Q. 	Did he ask for a description about 

height or weight? 

A. 	Right. I told him he was about my 

height. 

Q. 	Okay. How tall are you, ma'am? 

A. 	About 5'5". 

Q. 	Okay. So, you told the officer the 

person was about 5'5"• About how much did he 

weigh? 

A. 	Around 165 maybe. 

Q. 	Okay. Is that, now is that what you 

told the officer? Is that what -- 

A. 	I don't remember, ma'am, if I told him 

how much he weighed. I don't even remember if 

they asked me that. 

Q. 	What I'm asking you today, ma'am, is 

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

88 

a 



P. 1' 	• 	 15 

what you told the officer back then, not what you 

remember now, about the description. Okay? So, 

if you don't remember what you told the officer, 

just tell me that. 

A. 	All right. I don't remember, then. 

Q. 	All right. So, you don't remember the 

weight, but you did tell him he was about your 

height and salt and pepper hair and a mustache? 

A. 	Right. 

Did the officer ask you if there were 

unusual speech patterns, things of that nature? 

A. 	Not that I recall. 

Q. 	Did they ask you if there were tattoos? 

A. 	He may have, but I don't remember. 

Q. 	Okay. Do you remember whether you told 

the officer that you didn't observe any tattoos? 

A. 	I don't remember. 

Q. 	Do you remember if you observed any 

tattoos? 

A. 	No. 

Q. 	Okay. No, you don't remember or, no, 

you didn't? 

A. 	No. I don't remember, ma'am. 

Q. 	How long was this person in the office? 

A. 	Not long, maybe a minute or two. 
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DAY 
	

16 

	

1 	 Q. 	A minute or two? And during that 

	

2 
	

period of time I assume you were frightened. 

	

3 
	

A. 	Yes, I was. 

	

4 
	

Q. 	Okay. Were you looking at the person 

	

5 
	

the entire time? 

	

6 
	

A. 	Yes. 

	

7 
	

Q. 	And he was wearing a blue and white 

	

8 
	

T-shirt, you said; is that correct? 

	

9 
	

A. 	That's correct. 

	

10 
	

Q. 	And a short-sleeve shirt, correct? 

	

11 
	

A. 	It was maybe mid arm. 

	

12 
	

Q. 	Standard T-shirt length or longer? 

	

13 
	

A. 	It was three-quarter length arms and 

	

14 
	

just a regular T-shirt. It had blue. It was kind 

	

15 
	

of cross like this, and it had the blue arms and 

	

16 
	

the white center. 

	

17 
	

Q. 	Oh, the body of the shirt was white, 

	

18 
	

and the arms were blue? 

	

19 
	

A. 	Right. 

	

20 
	

Q. 	Correct? When the police officer came, 

	

21 
	

did you tell him, I knew who the person was? 

	

22 
	

A. 	I told him I knew who he was, because I 

	

23 
	

didn't really know him. I just knew who he was 

	

24 
	

from being at the Parkway Inn. 

25 
	

Q. 	Did you tell the police officer that 
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DAY 	 17 

	

1 	his name would be in the registration for the inn? 

	

2 
	

A. 	Yes. It should be. 

	

3 
	

Q. 	Do you know whether anybody looked in 

	

4 
	

those registration books? 

	

5 
	

A. 	No. 

	

6 
	

Q. 	Did the police ask to take custody of 

	

7 
	

them or to see them at all? 

	

8 
	

A. 	I don't recall. 

	

9 
	

Q. 	Okay. Did the police speak to the 

	

10 	manager at the time or just you? 

	

11 
	

A. 	I think he spoke to both of us. 

	

12 
	

Q. 	Now, the amount that was taken from the 

	

13 
	

inn, were you involved in calculating how much 

	

14 
	

that was? 

	

15 
	

A. 	Well, the manager did that. All I did 

	

16 
	

was gone into the computer, and I have so much new 

	

17 
	

bank for change, which was 500. And the drawer 

	

18 
	

that I used is 200 plus whatever I brought in. 

	

19 
	

And that's in the computer, what I brought in. 

	

20 
	

Q. 	Now, on the day that this happened were 

	

21 	you asked to check in the computer what the amount 

	

22 
	

was that you had brought in that day? 

	

23 
	

A. 	Well, my manager and I both did_ 

	

24 	 Q. 	Okay. Do you remember what that amount 

	

25 	was? 
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DAY 	410 	 18 

	

1 	 A. 	It was over a thousand dollars. I 

	

2 
	

don't know exactly the amount. 

	

3 
	

Q. 	Was it over a thousand dollars that you 

	

4 
	

had brought in or including the 700 that was 

	

5 	already there? 

	

6 
	

A. 	It was everything that was taken. 

	

7 
	

Q. 	Okay. But there already was 700 that 

you start with, correct? 

	

9 
	

A. 	Right. That's correct. 

	

10 
	

Q. 	So, we're talking about 300 or a little 

	

11 
	

more; is that correct? 

	

12 
	

A. 	That's correct. 

	

13 
	

Q 
	

That you brought in? 

	

14 
	

A. 	Correct. 

	

15 
	

Q. 	And you were also asked to write a 

	

16 
	

statement; is that correct? 

	

17 
	

A. 	That's correct. 

	

18 
	

Q. 	Do you remember when it was that you 

	

19 	were asked to write that? 

	

20 
	

A. 	You mean the date? 

	

21 
	

Q. 	Okay. Was it the same date, or was it 

	

22 
	

different? 

	

23 
	

A. 	It was right after it happened. 

	

24 	 0. 	Okay. Within an hour or two or how 

	

25 	much? 

92 



DAY 	 19 

	

1 	 A. 	Within, I don't know, 15, 20 minutes. 

	

2 
	

Q. 	Was that, I'm sorry. I didn't mean to 

	

3 
	

interrupt you. So, within 15 or 20 minutes, you 

think? 

	

5 
	

A. 	I think. I'm not sure. 

	

6 
	

Q. 	Do you remember whether or not you were 

	

7 
	

asked to write this statement before you were 

taken to the McDonald's to identify somebody, or 

	

9 
	

was that afterwards? 

	

1 0 
	

A. 	I started it before. 

	

11 
	

Q. 	Okay. And you finished it afterwards? 

	

12 
	

A. 	That's correct. 

	

13 
	

Q. 	Now, you said that after the person 

	

14 	grabbed the money, put it in their pockets, as 

	

15 	soon as you saw your chance you went and you 

	

16 
	

latched the gate? 

	

17 
	

A. 	That's correct. 

	

18 
	

Q. 	Is that the gate that goes behind the 

	

19 
	

counter? 

	

20 
	

A. 	Right. 

	

21 
	

Q. 	And then you went out back and told 

	

22 	your manager what happened? 

	

23 
	

A. 	Yes. There was a door to the back 

	

24 	office, and I just went out that back door. 

	

2 5 
	

Q. 	And then you said you went around the 
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Ilk 	DAY 	• 	 20 

1 
	

building to follow the person? 

2 
	

A. 	I went around there, really just looked 

3 
	

to see if I could see where he went. And I seen 

4 
	

him going around the building. He was far enough 

5 
	

away to where I could follow him without being in 

6 
	

danger, just to see where he had gone. 

7 
	

Q. 	And where did you see him go? 

8 

9 

10 

11 

12 

13 

A. 	T seen him go around the building. He 

was over across the Ali Baba and Industrial area, 

and he went through there with, I don't know the 

address. 

Q. 	Sc) !  where was he the last time you saw 

him? 

14 
	

A. 	He was on All Baba going through an 

15 
	

industrial yard towards Tropicana. 

16 
	

Q. 	And did you then go back to the motel? 

17 
	

A. 	Yes. I, I never left the motel. 

18 
	

Q. 	So, you just observed this standing in 

19 
	

the parking lot or whatever? 

20 
	

A. 	That's correct. 

21 
	

Q. 	So, you didn't actually follow him 

22 	anywhere; is that right? 

23 
	

A. 	No. No. 

24 
	

MS. DICKSON: I have no other 

25 	questions. 

94 



DAY 	 21 

	

1 	 THE COURT: Anything further? 

	

2 
	

BY MS. DICKSON: 

	

3 
	

Q. 	Court's indulgence just a minute. When 

	

4 
	

you went to, to identify the person at McDonald's, 

	

5 
	

is it? 

	

6 
	

A. 	Yes. 

	

7 
	

Q. 	Did you see money then? Did you see -- 

	

8 
	

A. 	No. I didn't even get out of the car. 

	

9 
	

Q. 	Okay. Did you see any money sticking 

	

10 
	

out of this gentleman's pockets? 

	

11 
	

A. 	When I went to identify him? 

	

12 
	

Q. 	Yes. 

	

13 
	

A. 	I didn't even get near him. No. 

	

14 
	

Q. 	Well, you must have got near enough to 

	

15 
	

identify him. 

	

16 
	

A. 	I was in a car, ma'am. 

	

17 
	

Q. 	How far away from him were you, ma'am? 

	

18 
	

A. 	Just in the other parking lot, close 

	

19 
	

enough to see who he was. 

	

20 
	

Q. 	Okay. So, he was in the McDonald's 

	

21 
	

parking lot? 

	

22 
	

A. 	Right. 

	

23 
	

Q. 	And you were where? 

24 
	

A. 	In the, there's a Harley-Davidson shop, 

25 	I think, right next door to that. I was in that 
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DAY 	 22 

parking lot. 

	

2 
	

Q. 	About how far away from him were you? 

	

3 
	

A. 	A few feet, not very far. 

	

4 
	

Q. 	But it was in a different parking lot? 

	

5 
	

A. 	Right next door, yeah. 

	

6 
	

Q. 	Okay. And you stayed in the car the 

	

7 
	

entire time; is that correct? 

	

8 
	

A. 	That's correct. 

	

9 
	

Q. 	Okay. And that was a police vehicle, I 

	

10 
	

assume; is that correct? 

11 

12 

13 

14 

15 

A. 	Yeah. 

MS. DICKSON: I have no other 

questions. 

THE COURT: Thank you very much. State 

rest? 

MS. LUZAICH: Yes. 

THE COURT: State has rested. 

MS. DICKSON: We have no evidence to 

present, your Honor. 

THE COURT: Any argument? 

MS. DICKSON: No, your Honor. 

THE COURT: Sir, I'm going to hold you 

to answer to those charges. You are to appear for 

your District Court arraignment on this date: 

THE CLERK: December 11th at 9:00 a.m., 
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DAY 	 23 

1 	District Court, Department 4 

2 

3 
	

Attest: Full, true, accurate transcript of 

4 
	

proceedings. 
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10 

11 ROBERT JAMES DAY, 
#1679345 

12 

13 
	

Defendant. 

Case No. 
Dept. No. 
Docket 

C167783 
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2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
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4 (702) 455-4711 
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DISTRICT COURT 
6 
	

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA, 

9 	 Plaintiff, 

NOTICE OF WITNESSES 
[NRS 174.234 (1)(b)] 

TO: ROBERT JAMES DAY, Defendant; and 

TO: OFFICE OF 'fFIE PUBLIC DEFENDER, Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF 

NEVADA intends to call the following witnesses in its case in chief: 

NAME 
	

ADDRESS  

BOHANAN, OFFICER R. 	 LVMPD P#5652 

CRUZ, JORGE 
	

1925 N. JONES; LV NV 

KING, OFFICER E. 	 LVMPD P#3488 

MONTOYA, OFFICER M. 	 LVMPD P#3590 

THOMAS, OFFICER K. 	 LVIAPD P#4032 

WEBB, OFFICER D. 	 LVMPD P#4391 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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These witnesses arc in addition to those witnesses endorsed on the Information and any 

2 other witness for which a separate Notice has been filed. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 
J. TIMOTHY FAXIG 
Deputy District Attorney 
Nevada Bar #006639 

CERTIFICATE OF FACSIMILE TRANSMISSION  ie.cd  

I hereby certify that service ofNotice of Witnesses, was made this 

2001, by facsimile transmission to: 

OFFICE OF THE PUBLIC DEFENDER 
455-5112 

BY 	  
Empioyee of the District Attorney's Office 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

(9 3   day of January, 

27 

28 00F06978X/ajc 
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FEB 71 2001 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

of ROBBERY WITH USE OF A DEADLY WEAPO 

21 and BURGLARY WHILE IN POSSESSION OF A 

n - NRS 200.380, 193.165) 

(Felony - NRS 205.060), an 
5 w ill id 

0!F d!CM.1 ;  • 

DINU 
TEWART L. BELL 

DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

8 THE STATE OF NEVADA, 

Plaintiff, 

ROBERT JAMES DAY, 
#1679345 

Case No. 
Dept. No. 
Docket 

C167783 
IV 

Defendant. 	 AMENDED 

INFORMATION 

AM
IN

D
E

D
 E

T
 O

R
D

ER
 O

F T
HE

  C
O

UR
T 

STATE OF NEVADA 

COUNTY OF CLARK 

STEWART L. BELL, District Attorney within and for the County of Clark, State of 

Nevada, in the name and by the authority of the State of Nevada, informs the Court: 

That ROBERT JAMES DAY, the Defendant above named, having committed the crimes 

or about the 22nd day of April, 2000, within the County of Clark, State of Nevada, contrary to 
• L-23 the form, force and effect of statutes in Such cases made and provided, and against the peace and 

P i g dignity of the State of Nevada, 
cts uj  15 COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously take personal property, to -wit: 

27 lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

28 by means of force or violence, or fear of injury to, and without the consent and against the will 
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1 of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

2 the commission of said crime. 

3 COUNT II-  BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

4 	did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

5 deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

6 that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

7 Clark County, Nevada. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 
J. TIMOTHY FATTIG 
Deputy Distria Attorney 
Nevada Bar #006639 

The names of witnesses known to the District Attorney's Office at the time of filing this 
Amended Information are as follows: 

NAME 
	

ADDRESS 

FLAHERTY, DANIEL P. 	 LVMPD P#3399 

HUFFMASTER, DOUGLAS G. 	 INMPD P#6010 

JOHNSON, HOWARD 
	

2038 PALM AVE; LV NV 

MULLINS, TIMOTHY 0. 	 LVMPD P#6414 

TEDESCO, ANDREW J. 	 LVMPD P#6009 

WALKER, KAREN 
	

5900 W. TROPICANA AVE; LV NV 

UNDER NO CIRCUMSTANCES IS THE LANGUAGE CONTAINED HEREINAFTER 

TO BE READ TO A JURY HEARING THE PRIMARY OFFENSE FOR WHICH THE 

DEFENDANT IS PRESENTLY CHARGED. 

Defendant ROBERT JAMES DAY, hereinbefore named, is placed on notice that, in 

-2- 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 accordance with the authorization of NRS 207.010, punishment imposed pursuant to the above- 

2 stated habitual criminal statute will be urged upon the Court if said Defendant is found guilty 

3 on the primary offenses of ROBBERY WITH USE OF A DEADLY WEAPON and 

4 BURGLARY WHILE IN POSSESSION OF A FIREARM (F), for which the Defendant is 

5 presently charged. 

	

6 	This page concerning the prior convictions hereinbclow set forth is to be considered by 

7 the Court in its discretion ONLY after the finding of guilty of Defendant on the primary charge 

8 herein. 

	

9 	That said Defendant ROBERT JAMES DAY, has been FOUR (4) times convicted of 

10 crimes, which, under the laws of the situs of the crime and/or the State of Nevada, amount to 

11 felonies, to-wit: 

	

12 	1. That on or about 1982, the Defendant was convicted in the State of North Carolina, for 

13 the crime of Obtaining Property Under False Pretenses 

	

14 	2. That on or about 1984, the Defendant was convicted in the State of Missouri, for the 

15 crime of Bank Robbery. 

	

16 	3. That on or about 1994, the Defendant was convicted in the State of North Carolina, for 

17 the crime of Use of Stolen Credit Cards 

18 	4. That on or about 1994, the Defendant was convicted in the State of North Carolina, 

19 for the crime of Financial Card Theft. 

20 

21 

22 

23 

24 

25 

26 

27 DA400F06978X/ajc 
LVMPD EV40004221105 

28 (TK I) 

-3- 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 
J. TIMOTHY FAITIG 
Deputy District Attorney 
Nevada Bar 4006639 

DO NOT READ TO THE JURY 
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FEB 21 2001 

• • 
AINU 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

8 THE STATE OF NEVADA, 

	

9 	 Plaintiff, 

	

10 	-vs- 

11 ROBERT JAMES DAY, 
#1679345 

12 

Case No. 
Dept. No. 
Docket 

C167783 
IV 

Defendant. 	 AMENDED 

INFORMATION 

STATE OF NEVADA 

COUNTY OF CLARK 

STEWART L. BELL, District Attorney within and for the County of Clark, State of 

Nevada, in the name and by the authority of the State of Nevada, informs the Court: 

That ROBERT JAMES DAY, the Defendant above named, having committed the crimes 

of ROBBERY WITH USE OF A DEADLJ WEAPON onx - NRS 200.380, 193.165) 

21 and BURGLARY WHILE IN POSSESSION OF A. 	(Felony - NRS 205.060), on 

'--22 or about the 22nd day of April, 2000, within the County of Clark, State of Nevada, contrary to 

23 the form, force and effect of statutes in such cases made and provided, and against the peace and 

;.24 dignity of the State of Nevada, 

COUNT 1-  ROBBERY WITH USE OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

27 lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

28 by means of force or violence, or fear of injury to, and without the consent and against the will 

,s 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

2 the commission of said crime. 

3 COUNT II-  BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

4 	did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

5 deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

6 that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

7 Clark County, Nevada. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY  1 eFc  
J. TIMOTHY EATTIG 
Deputy District Attorney 
Nevada Bar #006639 

The names of witnesses known to the District Attorney's Office at the time of filing this 
Amended Information are as follows: 

NAME 	 ADDRESS 

FLAHERTY, DANIEL P. 	 LVMPD P#3399 

HUFFMASTER, DOUGLAS G. 	 LVMPD P#6010 

JOHNSON, HOWARD 	 2038 PALM AVE; LV NV 

MULLINS, TIMOTHY 0, 	 LVMPD P116414 

TEDESCO, ANDREW J. 	 LVMPD P#6009 

WALKER, KAREN 	 5900 W. TROPICANA AVE; LV NV 

UNDER NO CIRCUMSTANCES IS THE LANGUAGE CONTAINED HEREINAFTER 

TO BE READ TO A JURY HEARING THE PRIMARY OFFENSE FOR WHICH THE 

DEFENDANT IS PRESENTLY CHARGED. 

Defendant ROBERT JAMES DAY, hereinbefore named, is placed on notice that, in 

-2- 
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1 accordance with the authorization of NRS 207.010, punishment imposed pursuant to the above- 

2 stated habitual criminal statute will be urged upon the Court if said Defendant is found guilty 

3 on the primary offenses of ROBBERY WITH USE OF A DEADLY WEAPON and 

4 BURGLARY WHILE IN POSSESSION OF A FIREARM (F), for which the Defendant is 

5 presently charged. 

	

6 	This page concerning the prior convictions hereinbelow set forth is to be considered by 

7 the Court in its discretion ONLY after the finding of guilty of Defendant on the primary charge 

8 herein. 

	

9 
	

That said Defendant ROBERT JAMES DAY, has been FOUR (4) times convicted of 

10 crimes, which, under the laws of the situs of the crime and/or the State of Nevada, amount to 

11 felonies, to-wit: 

	

12 
	

1. That on or about 1982, the Defendant was convicted in the State of North Carolina, for 

13 the crime of Obtaining Property Under False Pretenses 

	

14 
	

2. That on or about 1984, the Defendant was convicted in the State of Missouri, for the 

15 crime of Bank Robbery. 

	

16 
	

3. That on or about 1994, the Defendant was convicted in the State of North Carolina, for 

17 the crime of Use of Stolen Credit Cards 

	

18 
	

4. That on or about 1994, the Defendant was convicted in the State of North Carolina, 

19 for the crime of Financial Card Theft. 

	

20 
	

STE WART L. BELL 
DISTRICT ATTORNEY 

21 
	

Nevada Bar #000477 

22 

	

23 
	

BY 	  

J. TIMOTHY FATTIG 

	

24 
	

Deputy District Attorney 
Nevada Bar 4006639 

25 

	

26 
	

DO NOT READ TO THE JURY 

27 DA#00F06978X/aje 
LVMPD EV#0004221105 

28 (TK1) 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 
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AINU 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 
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THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	C167783 
Dept. No. 	IV 

11 ROBERT JAMES DAY, 	 Docket 
#1679345 

12 

Defendant. 	 AMENDED 

INFORMATION 

STATE OF NEVADA 
ss: 

COUNTY OF CLARK 

STEWART L. BELL, District Attorney within and for the County of Clark, State of 

Nevada, in the name and by the authority of the State of Nevada, informs the Court: 

That ROBERT JAMES DAY, the Defendant above named, having committed the crimes 

of ROBBERY WITH USE OF A DEADLY WEAPI■ F ony - NRS 200.380, 193.165) 
id 	 ghL  
4; (Felony - NRS 205.060), on and BURGLARY WHILE IN POSSESSION OF A 

the form, force and effect of statutes in such cases made and provided, and against the peace and 

dignity of the State of Nevada, 

7.5 COUNT I  - ROBBERY WITH USE OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

27 lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

28 by means of force or violence, or fear of injury to, and without the consent and against the will 

or about the 22nd day of April, 2000, within the County of Clark, State of Nevada, contrary to 
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BY 
J. TIMOTHY EATTIG 
Deputy Distriel Attorney 
Nevada Bar #006639 

1 of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

2 the commission of said crime. 

3 COUNT II-  BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

	

4 	did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

5 deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

6 that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

7 Clark County, Nevada. 

	

8 
	

STEWART L. BELL 
DISTRICT ATTORNEY 

	

9 
	

Nevada Bar #000477 

10 

11 

12 

13 

14 
The names of witnesses known to the District Attorney's Office at the time of filing this 

15 Amended Information are as follows: 
NAME 
	

ADDRESS 
16 

FLAHERTY, DANIEL P. 	 LVMPD P#3399 
17 

HUFFMASTER, DOUGLAS G. 	 LVMPD P#6010 
18 

JOHNSON, HOWARD 
	

2038 PALM AVE; LV NV 
19 

MULLINS, TIMOTHY 0. 	 LVMPD P#6414 
20 

TEDESCO, ANDREW J. 	 LVMPD P#6009 
21 

WALKER, KAREN 
	

5900 W. TROPICANA AVE; LV NV 
22 

23 

24 

	

25 
	

UNDER NO CIRCUMSTANCES IS THE LANGUAGE CONTAINED HEREINAFTER 

26 TO BE READ TO A JURY HEARING THE PRIMARY OFFENSE FOR WHICH THE 

27 DEFENDANT IS PRESENTLY CHARGED. 

	

28 
	

Defendant ROBERT JAMES DAY, hereinbefore named, is placed on notice that, in 

-2- 
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• 
I accordance with the authorization of NRS 207.010, punishment imposed pursuant to the above- 

2 stated habitual criminal statute will he urged upon the Court if said Defendant is found guilty 

3 on the primary offenses of ROBBERY WITH USE OF A DEADLY WEAPON and 

4 BURGLARY WHILE IN POSSESSION OF A FIREARM (F), for which the Defendant is 

5 presently charged. 

6 	This page concerning the prior convictions hereinbelow set forth is to be considered by 

7 the Court in its discretion ONLY after the finding of guilty of Defendant on the primary charge 

8 herein. 

9 	That said Defendant ROBERT JAMES DAY, has been FOUR (4) times convicted of 

10 crimes, which, under the laws of the situs of the crime and/or the State of Nevada, amount to 

11 felonies, to-wit: 

12 	1. That on or about 1982, the Defendant was convicted in the State of North Carolina, for 

13 the crime of Obtaining Property Under False Pretenses 

14 	2. That on or about 1984, the Defendant was convicted in the State of Missouri, for the 

15 crime of Bank Robbery. 

16 	3. That on or about 1994, the Defendant was convicted in the State of North Carolina, for 

17 the crime of Use of Stolen Credit Cards 

18 	4. That on or about 1994, the Defendant was convicted in the State of North Carolina, 

19 for the crime of Financial Card Theft. 

20 
	

STEWART L. BELL 
DISTRICT ATTORNEY 

21 
	

Nevada Bar #000477 

22 

23 
	

BY 
J. TIMOTHY FATTIG 

24 
	

Deputy District Attorney 
Nevada Bar #006639 

25 

26 	 DO NOT READ TO THE JURY 

27 DA#00F06978X/ajc 
LVMPD EV40004221105 

28 (TKO 
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1 0212 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

• ,,31, iI 11111- 
FLED IN OPEN COLMT 

r•k,*. 	44 44i311; 
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5 
DISTRICT COURT 

6 
	

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA, 

9 
	

Plaintiff, 

10 
	

Case No. 	C1. 67783 
Dept. No. 	IV 

11 ROBERT JAMES DAY, 	 Docket 
#1679345 

12 

13 
	

Defendant. 

14 

15 	 MOTION AND NOTICE OF MOTION TO AMEND INFORMATION 

16 	 DATE OF HEARING: 2/21/01 
TIME OF HEARING: 9:00 A.M. 

17 

18 	TO: Defendant above named, and 

19 	TO: Your Counsel of Record: OFFICE OF THE PUBLIC DEFENDER 

20 	YOU, AND EACH OF YOU WILL PLEASE TAKE NOTICE that, on the 21st day of 

21 February, 2001, at the hour of 9:00 o'clock, A.M., or as soon thereafter as Counsel can be heard, 

22 in the Courthouse, Las Vegas, Clark County, Nevada, the STATE OF NEVADA will move the 

Court for an Order permitting the Information heretofore filed in the above entitled action to be 

- U  4 t 	\\\ 4,4 

• p

• 	

v25 \\\ 
f_rn 

\\\ 

FL:127 \\\ 

28 	\\\ 	
p7ra. ,..7  7  
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1 amended to include an additional count charging Defendant above named as an habitual 

2 criminal, pursuant to, and in accordance with NRS 207.010. 

3 DATED this 

 

day of February, 2001. 

   

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

- 

BY 	
/ 

J. TIMOTHY EATTIG 
Deputy District Attorney 
Nevada Bar 4006639 

AFFIDAVIT 1N SUPPORT OF MOTION 

STATE OF NEVADA 
SS: 

COUNTY OF CLARK 

J. TIMOTHY FATTIG, being first duly sworn, deposes and says: 

That A ffiant is a Deputy District Attorney of Clark County, Nevada; that Information has 

heretofore been filed in the within action; that since the filing of said Information A ffiant has 

learned that Defendant has been previously convicted of offenses which are felonies under the 

laws of the State of Nevada and Defendant should be charged accordingly as an habitual 

criminal. 

WHEREFORE, Affiant prays that the Court enter an Order permitting the Clark County 

District Attorney to file an Amended Information herein, pursuant to NRS 207.010. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on 2- - ZO -61  / 
	

/.4  
(Date) 

-2- 
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I POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO AMEND INFORMATION  

2 	An amendment may be made at any time after defendant pleads when it can be done 

3 without prejudice to the substantial rights of the defendant. NRS 173.095. 

4 	NRS 207.010 provides as follows: 

5 
	

"1. 	Unless the person is prosecuted pursuant to NRS 207.012 

6 
	

or 	207.014, a person convicted in this state of: 

7 	(a) Any crime of which fraud or intent to defraud is an element, or of petit larceny, or 

8 of any felony, who has previously been two times convicted, whether in this state or elsewhere, 

9 of any crime which under the laws of the situs of the crime or of this state would amount to a 

10 felony, or who has previously been three times convicted, whether in this state or elsewhere, of 

11 petit larceny, or of any misdemeanor or gross misdemeanor of which fraud or intent to defraud 

12 is an element, is a habitual criminal and shall be punished for a category B felony by 

13 imprisonment in the state prison for a minimum term of not less than 5 years and a maximum 

14 term of not more than 20 years. 

15 	(b) Any felony, who has previously been three times convicted, whether in this state or 

16 elsewhere, of any crime which under the laws of the situs of the crime or of this state would 

17 amount to a felony, or who has previously been five times convicted, whether in this state or 

18 elsewhere, of petit larceny, or of any misdemeanor or gross misdemeanor of which fraud or the 

19 intent to defraud is an element, is a habitual criminal and shall be punished for a category A 

20 felony by imprisonment in the state prison: 

21 
	

(I) 
	

For life without the possibility of parole; 

22 
	

(2) 
	

For life with the possibility of parole, with eligibility for parole beginning 

23 
	

when a minimum of 10 years has been served; or 

24 
	

( 3) 
	

for a definite term of 25 years, with eligibility for parole beginning when 

25 
	

a minimum of 10 years has been served. 

26 
	

2. It is within the discretion of the prosecuting attorney whether to include a count under 

27 this section in any information or file a notice of habitual criminality if an indictment is found. 

28 The trial judge may, at his discretion, dismiss a count under this section which is included in any 

-3- 
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1 indictment or information." 

2 	A statement of a previous conviction under habitual criminal act does not charge an 

3 offense. It is only the averment of a fact which may affect the punishment. 

4 	State v. Bardmess, 54 Nev. 84; 

5 	Hollander v. State, 82 Nev. 345, 418 P.2d 802 

6 	DATED this 2.1)  day of February, 2001. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

BY  Air  
J. TIMOTHY FFTIG 
Deputy District Attorney 
Nevada Bar #006639 

22 

23 

24 

25 

26 

27 

28 
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BY 

411, 

1 
	

CERTIFICATE OF FACSIMILE TRANSMISSION 

2 
	

1 hereby certify that service of Notice of Motion and Motion to Amend Information, was 

3 made this  J I 	day of February, 2001, by facsimile transmission to: 

4 	 OFFICE OF THE PUBLIC DEFENDER 
455-5112 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

ig 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-5- 
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ORDR 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

6 

7 

5 

cDt/ 	 • 
..,•• VP / 

4 
rAPI1  

FitED IN OPEN COURT 

SHIRLEY c. PARRACU)/A, CLE.I•K "fd, 
By .e.,/ 

Ffe- OTHY 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

8 THE STATE OF NEVADA, 

9 	 Plaintiff, 

10 	-vs- 

11 ROBERT JAMES DAY, 
#1679345 

12 

Case No. 
Dept. No. 
Docket 

C167783 
IV 

Defendant. 

ORDER TO AMEND INFORMATION 

Upon Motion of the STATE OF NEVADA, Plaintiff, by and through the Clark County 

District Attorney, and Notice to Defendant above named by and through Defendant's Counsel, 

OFFICE OF THE PUBLIC DEFENDER, and good cause appearing therefor, 

IT IS HEREBY ORDERED that the Information heretofore filed in the within action be, 

115 



1 and the same is hereby amended to include an additional count charging Defendant above named 

2 as an habitual criminal. 

3 	DATED this  2  day of February, 2001. 

4 

5 

6 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

7 STEWART L. BELL 
District Attorney 

8 Nevada Bar #000477 

BY  Jig-  
J. TIMOTFIY FkTTIG 
Deputy Distria Attorney 
Nevad Bar #006639 
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N44 —,P,FILED 
FEB 22 3 42 ?M tjj 

e., 

°LEM( 

1 0001 
MORGAN D. HARRIS 
PUBLIC DEFENDER 
Nevada Bar No. 1879 
309 South Third Street 
Las Vegas NV 89155 

4 702-455-4685 
Attorney for Defendant 

NE
13

1
0
 A

IN
11

03
 

g6 
27 

23 

Deputy Public Defender 

)i)  
DIATIDICKSON 

By 
20 

A 	V, 

6 
DISTRICT COURT 

7 
CLARK COUNTY, NEVADA 

8 

9 
THE STATE OF NEVADA, 

10 
Plaintiff, 

11 	vs. 

12 ROBERT JAMES DAY, 

13 	 Defendant. 

14 

CASE NO. C167783X 

DEPT. NO. IV 

DATE OF HEARING: 3/5/01 

TIME OF HEARING: 9:00 

MOTION TO DISMISS INFORMATION 
15 

COMES NOW defendant, ROBERT JAMES DAY, by and through his 
16 

attorney, DIANNE M. DICKSON, Deputy Public Defender, and hereby 
17 

seeks an order from this court granting Defendant's Motion To 
18 

Dismiss Information. This Motion is based upon the Motion prepared 
19 

by Defendant attached hereto. 
20 

DATED this 22nd day of February, 2001. 
21 

MORGAN D. HARRIS 
22 
	

CLARK COUNTY PUBLIC DEFENDER 

(1 ) 28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 2  

15 

16 

17 

18 

19 

DATED THIS  g lij  day of 	 ,2001 

I.  Rotoeri :Ta7ne$ D4/ 	,do 

solemnly swear, under the penalty of perjury, that 
20 

the above  No/(1 .071 LoiX.597f/s4 _.-57.4.-)eois  accurate, 
21 

correct, and true to the best of my knowledge. 
22 

NRS 171.102 and NRS 208.165. 
23 

Respectfully submitted 
24 

25 

26 

6(--A1,7t 
Defendant 

27 

281 
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1 	 NOTICE OF MOTION 

2 TO: 	CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff: 

	

3 	 YOU WILL PLEASE TAKE NOTICE that the Public Defender's 

4 office has set the foregoing Motion To Dismiss Information on March 

5 5, 2001, at the hour of 9:00 a.m. in Department IV of the Eighth 

6 Judicial District Court or as soon thereafter as counsel may be 

7 heard. 

DATED this 22nd day of February, 2001. 

CLARK COUNTY PUBLIC DEFENDER 

By 	  
DI E   

---ANL'441 DEFENDER4;"‘  'YbcL  
 M. DICKS , #5620 

DEPUTY PUBLIC  
12 

13 

14 

15 

16 

	

17 
	

RECEIPT OF A COPY of the foregoing Motion To Dismiss 

18 Informa ion and Notice of Motion is hereby acknowledged this 

	

19 	  day of February, 2001. 

	

20 
	

CLARK COUNTY DISTRICT ATTORNEY 

21 

22 

23 

24 

25 

26 

27 

28 

2 

8 

9 

10 

11 
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• 
- 101v ( ')  AL FED 

1 NCA 
MORGAN D. HARRIS 

2 PUBLIC DEFENDER 
Nevada Bar #1879 

3 309 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4665 
Attorney for Defendant 

5 

a 3 Lit' It 101 
49/4  • - 	

.7.4. 
CLERK 

DISTRICT COURT 
6 

CLARK COUNTY, NEVADA 

) 	CASE NO. C167783X 
) 

Plaintiff, 	) 	DEPT. NO. IV 
) 
) 
) 
) 
) 

Defendant. 	) 

7 

8 
THE STATE OF NEVADA, 

9 
vs. 

1 0 
ROBERT JAMES DAY, 

11 

12 
WITNESS LIST 

13 

14 	 The defense may intend to call the following: 

15 	NAME/ADDRESS  

16 1. 	Price Beesley 
Cell 743-7316 

17 
DATED this 22nd day of February, 2001, 

18 
Respectfully submitted, 

19 
CLARK COUNTY PUBLIC DEFENDER 

21 
	

By 	:;11c4D 
ne M. Dickson 

22 
	

Duty Public Defender 
Nevada Bar #5620 

23 

24 

migi;5 rn .40 

16 
Na, IC27  rn 

028 



1 	 RECEIPT OF COPY OF THE foregoing Witness List is hereby 

2 acknowledged this ,...C71\day  of February, 2001. 

3 
	

CLARK COUNTY DISTRICT ATTORNEY 

4 

5 

6 

7 

8 

9 

10 

11 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2 
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, 

I NOTC 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

5 

6 

7 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

t'FILED 
FEB 21 2 08 '491 

CLERK 

f , 

8 THE STATE OF NEVADA, 

9 	 Plaintiff, 

10 	-vs- 

11 ROBERT JAMES DAY, 
#1679345 

12 

13 
	

Defendant. 

14 

15 

16 

17 

18 

19 

20 

21 	NAME 

22 	BOHANAN, ROBERT 

23 	RAIVIIREZ, BILLY 

24 	1V... 

25 	\\:\ 

26 \\A 

27 VA 

\\A  

Case No. 	C167783 
Dept. No. 	IV 
Docket 

ADDRESS  

LVMPD P#5652 

PARKWAY INN 
5201 INDUSTRIAL RD; LV NV 

' 

U: 

NOTICE OF WITNESSES 
[NRS 174.234 (1)(b)] 

TO: ROBERT JAMES DAY, Defendant; and 

TO: OFFICE OF THE PUBLIC DEFENDER, Counsel of Record: 

YOU, AND EACH OF" YOU, WILL PLEASE TAKE NOTICE that the STATE OF 

NEVADA intends to call the following witnesses in its ease in chief: 

128 



'74T11- 110, 	 • 
These witnesses are in addition to those witnesses endorsed on the Information and any 

2 other witness for which a separate Notice has been filed. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar 4000477 

BY 	"Af  
J. TIMOTHY FATT 
Deputy District Attorney 
Nevada Bar 4006639 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

CERTIFICATE OF FACSIMILE TRANSMISSION  

I hereby certify that service of Notice of Witnesses, was made this 

February, 2001, by facsimile transmission to: 

OFFICE OF THE PUBLIC DEFENDER 
455-5112 

BY 	_ez44,  
Emp cglictie

r,
istrict Attorneys 0 fice 

28 JTF/aje 

-2- 
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02/26/01 MON 14:22 FAX 7024555935 	 DA CIRCUIT TEAM 
	 a 001 

114 	 • ********************* 
*** TX REPORT 2** 
VZ*$*****St2S*2****** 

TRANSMISSION OK 

TX/RX NO 
	

0448 
CONNECTION TEL 
	

4555112 
SUBADDRESS 
CONNECTION ID 
	 CLARK CO. PlIFILIC 

ST. TIME 
	

02/2B 14:21 
USAGE T 
	

00'56 
PGS. 	 2 
RESULT 
	

OK 

5 

1 NOTC 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
6 
	

CLARK COUNTY, NEVADA 

7 

8 THE STATE OF NEVADA, 

	

9 	 Plaintiff, 

	

10 	-vs- 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

ROBERT JAMES DAY, 
#1679345 

Case No. 	C167783 
Dept. No. 	IV 
Docket 

NOTICE OF WITNESSES 
FRS 174.234 (1)-(b)] 

Defendant. 

TO: ROBERT JAMES DAY, Defendant; and 

TO: OFFICE OF THE PUBLIC DEFENDER, Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF 

NEVADA intends to call the following witnesses in its case in chief: 

21 	NAME 
	

ADDRESS 

130 



• 
!NAL 

• 
1 0056 

MORGAN D. HARRIS 
2 PUBLIC DEFENDER 

Nevada Bar #1879 
3 309 So. Third Street, Suite #226 

Las Vegas, Nevada 89155 
4 	(702) 455-4685 

Attorney for Defendant 
5 

6 

7 

wat S 3 31t 

f.-- A - - 	I 

.,406e-• 

8 
	

DISTRICT COURT 

9 
	

CLARK COUNTY, NEVADA 

10 THE STATE OF NEVADA, 	 ) 	CASE NO. C167783X 
) 

11 	 Plaintiff, 	) 	DEPT. NO. IV 
) 

12 	vs. 	 ) 	DATE: 3/12/01 
) 

13 ROBERT JAMES DAY 	 ) 	TIME: 9:00 A.M. 
) 

14 	 Defendant. 	) 
	  ) 

15 

16 	 MOTION TO DISMISS FOR FAILURE TO PRESERVE EVIDENCE  

17 
	

COMES NOW, the Defendant, ROBERT JAMES DAY, by and through 

18 his attorney, DIANNE M. DICKSON, Deputy Public Defender, and 

19 respectfully requests this Honorable Court to dismiss the above- 

20 entitled case due to the failure to preserve evidence. 

21 	This Motion is based upon the Points and Authorities 

22 contained herein. 

23 
	

POINTS AND AUTHORITIES  

24 	 STATEMENT OF FACTS 

Prior to his arrest on April 22, 2000, Robert Day worked as 

a "lumper." A lumper is an individual who obtains temporary 

employment working for truck drivers, primarily helping them load 

and unload their cargo. Additionally, Mr. Day would sometimes 

131 



1 accompany the drivers on trips to assist them. He was paid, in 

2 cash, for each job performed. Mr. Day would gather with other 

3 lumpers in the vicinity of the Wild Wild West Casino an West 

4 Tropicana. The casino did not allow the lumpers to stand on 

5 their property and lumpers were always on the lookout for the 

6 security officers who would, at a minimum, chase them from the 

7 property. 

8 	On April 22, 2000, the Parkway Inn, located at 5201 South 

9 Industrial, was robbed_ 	A description was broadcast of the 

10 robber, that description being a "white male adult with gray 

11 hair, a blue shirt and blue jeans." Officer Flaherty of the 

12 police department was on patrol on West Tropicana when he said he 

13 saw Mr. Day, whom he said fit the description. In his police 

14 report, Officer Flaherty added "boots" to the description, though 

15 that was never part of the description. Mr. Day is a white mail 

16 adult with gray hair who was wearing blue jeans and boots, but no 

17 shirt at the time the officer saw him. The biggest discrepancy 

18 in the description is that Mr. Day is covered with tattoos and 

19 the victim of the robbery indicated that the robber had no such 

20 marks. 

21 	At the time the officer saw Mr. Day, Mr. Day was in 

22 conversation with a truck driver (hereinafter, 11Mr .  X"), The 

23 officer approached Mr. Day and mr. x, Shortly after the police 

24 contacted him, Mr. Day ran from the area chased by the police 

25 officer who first made sure that Mr. X, whose truck the police 

26 car was blocking in, would watch the police vehicle. Mr. Day 

27 would testify at trial that the reason he ran was because he 

28 thought he had an out-of-state warrant for a case for which he 

2 

132 



had never completed parole. Presumably, at some point Officer 

2 Flaherty returned to his vehicle and moved it so that Mr_ X could 

3 leave. Officer Flaherty never obtained the name of Mr. X and 

4 neither Mr. Day nor his counsel have any means of discovering the 

5  truck driver's identity. 

6 	The testimony of this truck driver is vital to the defense 

of Robert Day. Mr. X would verify that Mr. Day had been working 

for him that very day. He could testify that, at about the time 

9 of the robbery, Mr. Day was shooting craps in the back of the 

truck with other lumpers while waiting to be paid by Mr. X for 

11 the work Mr. Day had done. He could provide both an alibi for 

12 Mr. Day for the time of the offense as well as explain why Mr. 

13 Day had cash in his pockets at the time of his arrest. He could 

14 also attest to the brief conversation between Mr. Day and Officer 

15 Flaherty, Mr. Day's recollection of which is different from that 

16 reported by the officer. 

17 
	

ARGUMENT 

18 
	

Pursuant to Brady v. Maryland, 373 US 83 (1963), the 

19 prosecution must produce for discovery by the defense in a 

20 criminal case any and all exculpatory evidence, or evidence which 

21 is material to either guilt or innocence or to punishment, The 

22 Supreme Court of Nevada, citing Brady, aupra,  held in the case of 

23 state V. Havaa, 95 Nev 706, 601 P.2d 1197 (1979), that the 

24 State's failure to preserve and produce such evidence for 

25 discovery and inspection by the defense in a criminal case 

26 constitutes a violation of due process of law. 

27 
	

In order to establish a due process violation resulting from 

28 the state's loss or destruction of evidence, a defendant must 

7 

8 

1 0 
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1 demonstrate either (1) that the state lost or destroyed the 

2 evidence in bad faith; or (2) that the loss unduly prejudiced the 

3 defendant's case and the evidence possessed an exculpatory value 

4 that was apparent before the evidence was destroyed. The burden 

5 of demonstrating prejudice lies with the defendant and requires 

6 some showing that it could be reasonably anticipated that the 

7 evidence sought would be exculpatory and material to appellant's 

8 defense. Sheriff v. Warner,  112 Nev. 1234, 926 P2d 775 (1996). 

9 
	

The United States Supreme Court has not attempted to 

10 precisely define "material evidence" or the degree of prejudice 

11 which must be shown by the defendant to make out a violation. See 

12 Giles v. Maryland,  386 U.S. 66, 73 - 74 (1967). Other courts have 

13 defined materiality quite broadly. See, e.g., Levin v.  

14 Katzenbach,  124 U.S.App.D.C. 158, 363 F.2d 287, 291 (1966) 

15 (evidence which "might have led the jury to entertain a 

16 reasonable doubt about [the defendant"s] guilt"); Griffin v.  

17 United States,  87 U.S.App.D.C. 172, 183 F.2d 990, 993 (1950) 

18 ("evidence that may reasonably be considered admissible and 

19 useful to the defense"); Curran v. Delaware,  259 F.2d 707, 711 

20 (3d. Cir. 1958) ("pertinent facts relating to [the] defense"). Of 

21 course, neither the police nor the prosecution are in a position 

22 to decide for the defense what is favorable or material evidence. 

23 
	

The defense is not required to show bad faith on the part of 

24 the prosecution. The rule is well settled: "When an accused 

25 seeks dismissal for the State's good-faith loss or destruction of 

26 material evidence, he or she must show prejudice flowing from the 

27 unavailability of the evidence. 	To establish prejudice, the 

28 accused must make 'some showing that it could be reasonably 

4 

134 



1 anticipated that the evidence sought would be exculpatory.'" 

2 Deere v. Nevada,  100 Nev 565, 688 P.2d 322 (1984) (citing Boggs  

3 V. State,  95 Nev 911, 913, 604 P.2d 107, 108 (1979).) 	The 

4 defense avers that Mr. X would serve to provide an alibi for Mr. 

5 Day, would explain the source of at least some of Mr. Day's money 

6 and possibly contradict the police officer as to his recollection 

7 of what happened. 	His testimony is clearly and obviously 

8 material and exculpatory. Consequently, the defense doesn't even 

9 address the issue of whether or not the officer was acting in bad 

10 faith, 

11 
	

The police officer was aware that this truck driver was a 

12 potential witness based on the fact that Mr. Day was talking to 

13 him shortly after the offense occurred and that Mr. Day told him 

14 that he was working with Mr. X. While one might question why the 

15 police officer didn't even bother to take the name of this 

16 witness, there is no denying that his evidence would have been 

17 extremely helpful to the defense. This is especially true in a 

18 situation such as this where, if mr. Day testifies, he can be 

19 impeached by the use of his prior felony record. Because his 

testimony will be discredited by this impeachment, it is 

21 particularly important that he be able to produce this 

22 independent witness whose identity has been lost by the state. 

23 
	

Because the State allowed this witness to leave without 

24 obtaining identification from him and because his testimony would 

25 

26 

27 

28 
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1 be material and exculpatory, the charges against the Defendant 

2 should be dismissed. 

3 	DATED this 8th day of March, 2001. 

4 
	

Respectfully Submitted: 

5 
	

CLARK COUNTY PUBLIC DEFENDER 
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IANNE M. DICKSON 
Nevada Bar #5620 
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DEPUTY PUBLIC DEFENDER 
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MORGAN D. HARRIS 
Nevada Bar #1879 
PUBLIC DEFENDER 
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By 
D 	M. DICKS 
Nevada Bar #5620 
DEPUTY PUBLIC DEFENDER 

RECEIPT OF COPY of the foregoing MOTION TO DISMI 	FOR 

FAILURE TO PRESERVE EVIDENCE is hereby acknowledged this 	day 

of March, 2001. 

CLARK COUNTY DISTRICT ATTORNEY 

I 	 NOTICE OF MOTION 

2 TO: CLARK COUNTY DISTRICT ATTORNEY 

3 	YOU WILL PLEASE TAKE NOTICE that the Public Defender's 

4 Office has set the foregoing MOTION TO DISMISS FOR FAILURE TO 

5 PRESERVE EVIDENCE for hearing on Monday, the 12th day of March, 

6 2001, at 9:00 A.M. in Department IV # of District Court. 

7 	DATED this 8th day of March, 2001. 
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CLARK COUNTY, NEVADA 

7 

8 TI TE STATE OF NEVADA, 

9 	 Plaintiff, 

10 	-vs- 

11 ROBERT JAMES DAY, 

12 

13 	 Defendant. 

14 

Case No. 
Dept. No. 
Docket 

C167783 
IV 

15 	 INSTRUCTIONS TO THE JURY (INSTRUCTION NO. I) 

16 MEMBERS OF THE JURY: 

17 	It is now my duty as judge to instruct you in the law that applies to this case. It is your 

18 duty as jurors to follow these instructions and to apply the rules of law to the facts as you find 

19 them from the evidence. 

20 	You must not be concerned with the wisdom of any rule of law stated in these 

21 instructions. Regardless of any opinion you may have as to what the law ought to be, it would 

22 be a violation of your oath to base a verdict upon any other view of the law than that given in 

23 the instructions of the Court. 
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1 	 INSTRUCTION NO.  da  

2 	If, in these instructions, any rule, direction or idea is repeated or stated in different ways, 

3 no emphasis thereon is intended by me and none may be inferred by you. For that reason, you 

4 are not to single out any certain sentence or any individual point or instruction and ignore the 

5 others, but you are to consider all the instructions as a whole and regard each in the light of all 

6 the others. 

7 	The order in which the instructions are given has no significance as to their relative 

8 importance. 
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1 	 INSTRUCTION NO. :5  

	

2 	An Information is but a formal method of accusing a person of a crime and is not of itself 

3 any evidence of his guilt. 

4 	In this case, it is charged in an Information that on or about the 22nd day of April, 2000, 

5 the Defendant committed the offenses of ROBBERY WITH USE OF A DEADLY WEAPON 

6 (F) and BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (F) 

7 COUNT I  - ROBBERY WITH USE OF A DEADLY WEAPON 

	

8 	did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

9 lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

10 by means of force or violence, or fear of injury to, and without the consent and against the will 

11 of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

12 the commission of said crime. 

13 COUNT 11-  BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

	

14 	did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

15 deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit.: robbery, 

16 that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

17 Clark County, Nevada.. 

	

18 	It is the duty of the jury to apply the rules of law contained in these instructions to the 

19 facts of the case and determine whether or not the Defendant is guilty one or more of the 

20 offense(s) charged. 
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INSTRUCTION NO. 	 

2 	To constitute the crime charged, there must exist a union or joint operation of an act 

3 forbidden by law and an intent to do the act. 

The intent with which an act is done is shown by the facts and circumstances surrounding 

5 the case. 

6 	Do not confuse intent with motive. Motive is rhat prompts a person to act. Intent refers 

7 only to the state of mind with which the act is done. 

8 	Motive is not an element of the crime charged and the State is not required to prove a 

9 motive on the part of the Defendant in order to convict. However, you may consider evidence 

10 of motive or lack of motive as a circumstance in the case. 
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1 	 INSTRUCTION NO. -5 
2 	The Defendant is presumed innocent until the contrary is proved. This presumption 

3 places upon the State the burden of proving beyond a reasonable doubt every material element 

4 of the crime charged and that the Defendant is the person who committed the offense. 

5 	A reasonable doubt is one based on reason. It is not mere possible doubt but is such a 

6 doubt as would govern or control a person in the more weighty affairs of life. If the minds of 

7 the jurors, after the entire comparison and consideration of all the evidence, are in such a 

8 condition that they can say they feel an abiding conviction of the truth of the charge, there is not 

9 a reasonable doubt. Doubt to be reasonable must be actual, not mere possibility or speculation. 

10 	If you have a reasonable doubt as to the guilt of the Defendant, he is entitled to a verdict 

11 of not guilty. 
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1 	 INSTRUCTION NO. 

	

2 	The evidence which you arc to consider in this case consists of the testimony of the 

3 witnesses, the exhibits, and any facts admitted or agreed to by counsel. 

There are two types of evidence; direct and circumstantial. Direct evidence is the 

5 testimony of a person who claims to have personal knowledge of the commission of the crime 

6 which has been charged, such as an eyewitness. Circumstantial evidence is the proof of a chain 

7 of facts and circumstances which tend to show whether the Defendant is guilty or not guilty. 

8 The law makes no distinction between the weight to be given either direct or circumstantial 

9 evidence, Therefore, all of the evidence in the case, including the circumstantial evidence, 

10 should be considered by you in arriving at your verdict. 

	

11 	Statements, arguments and opinions of counsel are not evidence in the case. However, 

12 if the attorneys stipulate to the existence of a fact, you must accept the stipulation as evidence 

13 and regard that fact as proved. 

	

14 	You must not speculate to be true any insinuations suggested by a question asked a 

15 witness. A question is not evidence and may be considered only as it supplies meaning to the 

16 answer_ 

	

17 	You must disregard any evidence to which an objection was sustained by the court and 

18 any evidence ordered stricken by the court. 

	

19 	Anything you may have seen or heard outside the courtroom is not evidence and must also 

20 be disregarded. 
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INSTRUCTION NO. 	 

The credibility or believability of a witness should be determined by his manner upon the 

stand, his relationship to the parties, his fears, motives, interests or feelings, his opportunity to 

have observed the matter to which he testified, the reasonableness of his statements and the 

strength or weakness of his recollections. 

If you believe that a witness has lied about any material fact in the case, you may 

disregard the entire testimony of that witness or any portion of his testimony which is not proved 

by other evidence. 
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1 	 INSTRUCTION NO. 	7 
2 
	

During the trial, you have heard evidence concerning prior 

3 felony convictions(s) of the defendant. 	You may consider that 

4 evidence only as it may affect defendant's believability as a 

5 witness. You may not consider a prior conviction as evidence of the 

6 guilt of the crime for which defendant is now on trial. 	It is 

7 simply one of the circumstances that you are to take into 

8 consideration in weighing the testimony of the defendant. 
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INSTRUCTION NO. S 

2 	Every person who, by day or night, enters any building with the intent to commit larceny 

3 and/or a felony therein is guilty of Burglary. 
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1 	 INSTRUCTION NO. 

2 	Larceny is defined as the stealing, taking and carrying away of the personal goods or 

3 property of another with the intent to permanently deprive the owner thereof 
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1 	 INSTRUCTION NO.) 1 

2 	It is not necessary that the State prove the defendant actually committed a larceny and/or 

3 a robbery inside the building after he entered in order for you to find him guilty of burglary. The 

4 gist of the crime of burglary is the unlawful entry with criminal intent. Therefore, a burglary was 

5 committed if the defendant entered the building with the intent to commit a larceny and/or a 

6 robbery regardless of whether or not that crime occurred. 
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INSTRUCTION NO. 

2 	The intention with which entry was made is a question of fact which may be inferred from 

3 the defendant s conduct and all other circumstances disclosed by the evidence, 
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1 	 INSTRUCTION NO. L3 
2 	A person who enters an establishment with the intent to commit a larceny arid/or a 

3 robbery therein is guilty of burglary even though the entry was made through the public entrance 

4 during business hours. 

5 	The authority to enter a building open to the public extends only to those who enter with 

6 a purpose consistent with the reason the building is open. An entry with intent to commit a 

7 larceny and/or a robbery therein cannot be said to be within the authority granted customers of 

8 a business establishment. The fact, therefore, that the establishment is open to the general public 

9 is not a defense to the charge of burglary so long as the defendant is shown to have made the 

10 entry with the intent to commit a larceny and/or a robbery therein. 
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1 	 INSTRUCTION NO.  /44*  

2 	Every person who commits the crime of burglary, who has in his possession or gains 

3 possession of any deadly weapon at any time during the commission of the crime, at any time 

4 before leaving the structure, or upon leaving the structure, is guilty of burglary while in 

5 possession of a deadly weapon. 
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1 	 INSTRUCTION NO.  /5  
2 	If you find the defendant guilty of burglary, you must also determine whether or not the 

3 defendant possessed a deadly weapon during the commission of this crime. If you find beyond 

4 a reasonable doubt that the defendant committed Burglary While In Possession of a Deadly 

5 Weapon, then you are instructed that the verdict of Burglary While In Possession of a Deadly 

6 Weapon is the appropriate verdict. 

7 	If, however, you find that a deadly weapon was not possessed during the commission of 

8 the crime, but you do find that a Burglary was committed, then you are instructed that the verdict 

9 of Burglary Without the Possession of a Deadly Weapon is the appropriate verdict. 

10 	You are instructed that you cannot return a verdict of both Burglary While In Possession 

11 of a Deadly Weapon and Burglary Without the Possession of a Deadly Weapon. 
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1 	 INSTRUCTION NO. it 

2 	Every person who, in the commission of a burglary, commits any other crime, may be 

3 prosecuted for each crime separately. 
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1 	 INSTRUCTION NO. 	 

2 	Robbery is the unlawful taking of personal property from the person of another, or in his 

3 presence, against his will, by means of force or violence or fear of injury, immediate or future, 

4 to his person or property, or the person or property of a member of his family, or of anyone in 

5 his company at the time of the robbery. A taking is by means of force or fear if force or fear is 

6 used to: 

7 	a) obtain or retain possession of the property; 

8 	b) prevent or overcome resistance to the taking; or 

9 	c) facilitate escape 

10 The degree of force is immaterial if used to compel acquiescence to the taking of or escaping 

11 with the property. 
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1 	 INSTRUCTION NO.  iq  
2 	If you find beyond a reasonable doubt that the defendant committed Robbery With the 

3 Use of a Deadly Weapon, then you are instructed that the verdict of Robbery With the Use of 

4 a Deadly Weapon is the appropriate verdict. 

5 	If, however, you find that a deadly weapon was not used in the commission of the 

6 Robbery, but you do find that a Robbery was committed, then you are instructed that the verdict 

7 of Robbery Without the Use of a Deadly Weapon is the appropriate verdict. 

8 	You are instructed that you cannot return a verdict of both Robbery With the Use of a 

9 Deadly Weapon and Robbery Without the Use of a Deadly Weapon. 
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1 	 INSTRUCTION NO.  i?  
2 "Substantial bodily harm" means: 

3 	1) bodily injury which creates a substantial risk of death or which causes serious, 

4 permanent disfigurement or protracted loss or impairment of the function of any bodily member 

5 or organ; or 

6 	2) prolonged physical pain. 
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1 	 INSTRUCTION NO. (710  

3 	 In order to "use" a deadly weapon there need not be conduct which actually 

4 produces harm but only conduct which produces a fear of harm or force by means or display of 

5 the deadly weapon in aiding the commission of the crime. 
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INSTRUCTION NO. ic.:R  
2 

3 	 "Deadly weapon" means any instrument which, if used in the ordinary manner 

4 contemplated by its design and construction, will or is likely to cause substantial bodily harm or 

5 death; any weapon, device, instrument, material or substance which, under the circumstances in 

6 which it is used, attempted to be used or threatened to be used, is readily capable of causing 

7 substantial bodily harm or death. 
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1 	 INSTRUCTION NO.  a  
2 	The flight of a person immediately after the commission of a crime, or after he is accused 

3 of a crime, is not sufficient in itself to establish his guilt, but is a fact ‘vhich, if proved, may be 

4 considered by you in light of all other proved facts in deciding the question of his guilt or 

5 innocence. Whether or not evidence of flight shows a consciousness of guilt and the 

6 significance to be attached to such a circumstance are matters for your deliberation. 
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1 	 INSTRUCTION NO. C2.5 
2 	Although you arc to consider only the evidence in the ease in reaching a verdict, you must 

3 bring to the consideration of the evidence your everyday common sense and judgment as 

4 reasonable men and women. Thus, you are not limited solely to what you see and hear as the 

5 witnesses testify. You may draw reasonable inferences from the evidence which you feel are 

6 justified in the light of common experience, keeping in mind that such inferences should not be 

7 based on speculation or guess. 

8 	A verdict may never be influenced by sympathy, prejudice or public opinion. Your 

9 decision should be the product of sincere judgment and sound discretion in accordance with 

10 these rules of law. 
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1 	 INSTRUCTION NO.  67?  

2 	In your deliberation you may not discuss or consider the subject of punishment, as that 

3 is a matter which lies solely with the court. Your duty is confined to the determination of the 

4 guilt or innocence of the Defendant. 
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1 	 INSTRUCTION NO. 4:25 
2 	When you retire to consider your verdict, you must select one of your number to act as 

3 foreperson who will preside over your deliberation and will be your spokesperson here in court. 

4 	During your deliberation, you will have all the exhibits which were admitted into 

5 evidence, these written instructions and forms of verdict which have been prepared for your 

6 convenience. 

7 	Your verdict must be unanimous. As soon as you have agreed upon a verdict, have it 

8 signed and dated by your foreperson and then return with it to this room. 
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1 	 INSTRUCTION NO. 	 

2 	Now you will listen to the arguments of counsel who will endeavor to aid you to reach 

3 a proper verdict by refreshing in your minds the evidence and by showing the application thereof 

4 to the law; but, whatever counsel may say, you will bear in mind that it is your duty to be 

5 governed in your deliberation by the evidence as you understand it and remember it to be and 

6 by the law as given to you in these instructions, with the sole, fixed and steadfast purpose of 

7 doing equal and exact justice between the Defendant and the State of Nevada. 
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• 	• 
1 	 INSTRUCTION NO. 

2 
	

You have heard evidence that the prosecution has failed to 

3 obtain and preserve the identity of the truck driver who was a 

4 witness to some events relevant to this case. If you find that this 

5 witness's testimony would have been material to your determination 

6 of this case and you find that the police failed to preserve this 

7 evidence, you may presume that the witness's testimony would have 

8 been adverse to the prosecution. 
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INSTRUCTION NO. 

2 
	

If the evidence in this case is subject to two 

3 constructions or interpretations, each of which appears to you to be 

4 reasonable, and one of which points to the guilt of the defendant, 

5 and the other to innocence, it is your duty to adapt the 

6 interpretation which will admit the defendant's innocence and reject 

7 that which points to guilt. 

You will notice the rule applies only when both of the two 

9 possible opposing conclusions appear to you to be reasonable. If, 

10 on the other hand, one of the possible conclusions should appear to 

11 you to be reasonable and the other to be unreasonable, it would be 

12 your duty to adhere to the reasonable deduction and to reject the 

unreasonable, bearing in mind, however, even if the reasonable 

deduction points to the defendant's guilt, the entire proof must be 

15 beyond a reasonable doubt to support a verdict of guilt. 
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FILED IN OPEN CC1.711" 
_Alai  5 2001 	.2/09P 
SHRAAj, CL—
BY 

;•., 	. 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

1 VER 

2 

3 

4 

5 

6 

7 

THE STATE O 	DA, NEVAA, 

Plaintiff, 

Case No. 	C167783 
Dept. No. 	Iv 
Docket 

Defendant. 

VERDICT 

We, the jury in the above entitled case, find the Defendant as follows: 

COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON 

ID GUILTY OF ROBBERY (WITHOUT USE OF A DEADLY WEAPON) 

COUNT I-,,BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

0 GUILTY OF BURGLARY (WITHOUT A DEADLY WEAPON) 

DATED this  16tk- '  day of March, 2001. 

FOREPERSI9N 

8 

9 

10 	- vs- 

1 1 ROBERT JAMES DAY, 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ITYKUILTY 

o NOT GUILTY 

IE/GUILTY 

0 NOT GUILTY 
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Case No. 
Dept. No. 
Docket 

C167783 
IV 

Col eitt 

LIcri, 	411 

1 0212 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

5 

ORIGINAL 3 DB 	'61 

Ci LER ic 

DISTRICT COURT 
CLARK COUNTY, NEVADA 6 

7 

8 THE STATE OF NEVADA, 

9 	 Plaintiff, 

10 	-vs- 

11 ROBERT JAMES DAY, 
#1679345 

12 
Defendant. 

13 

14 

15 

16 

17 	TO: Defendant above named, and 

MOTION AND NOTICE OF MOTION TO AMEND INFORMATION 

DATE OF HEARING: 3/26/01 
TIME OF HEARING: 9:00 A.M. 

18 	TO: Your Counsel of Record: DIANNE DICKSON, Deputy Public Defender, 

19 	YOU, AND EACH OF YOU WILL PLEASE TAKE NOTICE that, on the 26th clay of 

20 March, 2001, at the hour of 9:00 o'clock, A.M., or as soon thereafter as Counsel can be heard, 

21 in the Courthouse, Las Vegas, Clark County, Nevada, the STATE OF NEVADA will move the 

22 Court for an Order permitting the Information heretofore filed in the above entitled action to be 

23 11\ 

24 11• 

25 11\ 

(26 11\ 

ir.47  
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BY 
J. TIMOTHY FATTIG 
Deputy District Attorney 
Nevada Bar #006639 

• 	• 
1 amended as to the number of prior felony convictions and the years in which they were incurred, 

2 in accordance with NRS 207.010 and 207.016. 

DATED this  a° /4   day of March, 2001. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

AFFIDAVIT IN SUPPORT OF MOTION 

STATE OF NEVADA 
SS: 

COUNTY OF CLARK 

J. TIMOTHY FATTIG, being first duly sworn, deposes and says: 

That affiant is a Deputy District Attorney of Clark County, Nevada; that two Informations 

have heretofore been filed in the instant action; that the original Information charged the 

defendant with one count of Robbery With use of a Deadly Weapon and one count of Burglary 

While In Possession of a Deadly Weapon; the affiant then filed an Amended Information 

alleging that the Defendant is a Habitual Criminal under NRS 207.010; that since the filing of 

said Amended Information affiant learned of an additional felony that previously was not 

included on the Amended Information; affiant also has learned of more accurate information 

concerning the names of the felonies and the years in which the defendant has been convicted; 

that said information was learned from certified judgments of conviction and a presentenee 

report from an earlier conviction that recently arrived in the office of the District Attorney; based 

on this new information, the affiant moves to amend the said Amended Information by adding 

this additional prior felony conviction as well as clarifying the names of the prior felony 

convictions and the years in which they occurred; that said amendment does not constitute an 

additional or different offense and does not prejudice the substantial rights of the defendant and, 

-2- 	 P: WPDOCSNIMOTION1006%.00697803.WP D 
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• 
1 as such, should be amended pursuant to NRS 173.095(1); that said amendment is also authorized 

2 pursuant to NRS 207.016 which allows the State to amend an Information regarding an 

3 allegation of habitual criminal status up until 15 days prior to rendition of sentence. 

4 	WHEREFORE, affiant prays that the Court enter an Order permitting the Clark County 

5 District Attorney to file an Amended Information herein, pursuant to NRS 173.095(1) and NRS 

6 207.016. 

7 	I declare under penalty of perjury under the law of the State of Nevada that the foregoing 

8 is true and correct. 

Q 
714 

J. TIMOTHY FAVFIG 
10 Executed on  7-40 --() 

(Date) 
11 
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STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 
J. IMOTHVATTIG 
Deputy District Attorney 
Nevada Bar #006639 

• 
	

1 	 POINTS AND AUTHORITIES IN SUPPORT OF MOTION  

TO AMEND INFORMATION  

	

3 	NRS 173.035(1) provides that the 'The Information must be filed within 15 days after the 

4 holding or waiver of the preliminary hearing examination. Each such information must set forth 

5 the crime committed according to the facts." 

	

6 	NRS 173.095(1) provides that "[t]he Court may permit an indictment or information to 

7 be amended at any time before verdict or finding if no additional or different offense is charged 

8 and if substantial rights of the defendant are not prejudiced." See  also State v. District Court, 

9 116 Nev. Adv. Op, 40 (March 13, 2000); Nall v. State,  85 Nev. 1,448 P.2d 826(1989); Green  

10 v. State,  94 Nev, 176, 576 P.2d 1123 (1978). NRS 207.016 allows the State to file an 

11 Information alleging that an offender is a habitual criminal after conviction of the primary 

12 offense up until 15 days prior to sentencing. In the instant ease, the defendant was convicted via 

13 verdicts of guilty on March 15, 2001. Rendition of sentence is scheduled for May 2, 2001. 

14 Since this motion is seeking an amendment of the priors listed in the previous Information and 

15 since the motion is occurring more than 15 days prior to rendition of sentence, such amendment 

16 is authorized by NRS 207.016. The amendment is also authorized by NRS 173.095(1) because 

17 it is not seeking to add an additional or different offense and is not prejudicing the substantial 

18 rights of the defendant. The amendment is merely adding a prior felony conviction that was 

19 previously unknown and clarifying information on other felonies that were previously listed 

	

20 	DATED this  ill  day of March, 2001. 

21 
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BY 

• 
1 	 CERTIFICATE OF FACSIMILE TRANSMISSION 

2 
	

I hereby cerfy that service of Notice of Motion and Motion to Amend Information, was 

3 made this  4;1(9   day of March, 2001, by facsimile transmission to: 

4 
	

DIANNE DICKSON 
455-5112 

5 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

ORIGINAL 
SHIR Y 	'RAGU ' CLERK 
BY  

1174-FINT 
PUT/if 

IN OPEN COURT 
MAR 2 6 2001 

• • 

  

1 ORDR 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

6 

7 

8 THE STATE OF NEVADA, 

9 	 Plaintiff, 

10 	-vs- 

11 ROBERT JAMES DAY, 
#1679345 

12 

Case No. 	CI67783 
Dept. No. 	IV 
Docket 

Defendant. 

ORDER TO AMEND INFORMATION 

Upon Motion of the STATE OF NEVADA, Plaintiff, by and through the Clark County 

District Attorney, and Notice to Defendant above named by and through Defendant's Counsel, 

DIANNE DICKSON, and good cause appearing therefor, 

IT IS HEREBY ORDERED that the Information heretofore filed in the within action be, 

and the same is hereby amended to include an additional count charging Defendant above named 

tv) 

5 

13 

14 
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16 

17 

18 

19 

20 

21 \\\ 

22 \\\ 

23 \\\ 

24 \\\ 

25 \\\ 

26 \V\ 

33  27 \\\ 
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m 28 W, 
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'177; 
9 BY 

J. TIMOTHy FATT1G 
10 

	

	Deputy District Attorney 
Nevada Bar 11006639 

11 

12 

8 

4 
Ere1:402ii■ 11 .. 	mt. 

IFF 	 w  

• • 
1 as an habitual criminal. 

2 	DATED this"  day of March, 2001. 

3 

4 

5 

6 STEWART L. BELL 
District Attorney 

7 Nevada Bar 11000477 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

• ORIGINAL* 

5 

1 AINU 
STEWART L. BELL 

2 DISTRICT ATTORNEY 
Nevada Bar #000477 

3 200 S. Third Street 
Las Vegas, Nevada 89155 

4 (702) 455-4711 
Attorney for Plaintiff 

6 

N
E., :

3
1

3
 Am

no
o  

8 THE STATE OF NEVADA, 

9 	 Plaintiff, 

10 	-vs- 	 Case No. 
Dept. No. 

11 ROBERT JAMES DAY, 	 Docket 
#1679345 

12 
SECOND 

13 	 Defendant. 	 AMENDED 

14 	 INFORMATION 

15 STATE OF NEVADA 
SS : 

16 COUNTY OF CLARK 

17 	STEWART L. BELL, District Attorney within and for the County of Clark, State of 

18 Nevada, in the name and by the authority of the State of Nevada, informs the Court: 

19 	That ROBERT JAMES DAY, the Defendant above named, having committed the crimes 

20 of ROBBERY WITH USE OF A DEADLY WEAPON (Felony - NRS 200.380,193.165) and 

21 BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (Felony - NRS 

22 205.060), on or about the 22nd day of April, 2000, within the County of Clark, State of Nevada, 

23 contrary to the form, force and effect of statutes in such cases made and provided, and against 

24 the peace and dignity of the State of Nevada, 

25 COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

lawful money of the United States, from the person of KAREN WALKER, or in her presence, 
TI 

by means of force or violence, or fear of injury to, and without the consent and against the will 

IV 
C167783 

rn 

177 



• 	• 
1 of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

2 the commission of said crime. 

3 COUNT II- BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

4 	did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

5 deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

6 that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

7 Clark County, Nevada. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY  /4  

J. TIMOTHY FATT1G 
Deputy District Attorney 
Nevada Bar #006639 

The names of witnesses known to the District Attorney's Office at the time of filing this 

Information arc as follows: 

NAME 	 ADDRESS  

FLAHERTY, DANIEL P. 	 LVMPD P#3399 

HUFFMASTER, DOUGLAS G. 	 LVMPD P#6010 

MULLINS, TIMOTHY 0. 	 LVMPD P#6414 

21 	WALKER, KAREN 	 5900 W. TROPICANA AVE; LV NV 

22 

23 	UNDER NO CIRCUMSTANCES IS THE LANGUAGE CONTAINED HEREINAFTER 

24 TO BE READ TO A JURY HEARING THE PRIMARY OFFENSE FOR WHICH THE 

25 DEFENDANT IS PRESENTLY CHARGED. 

26 	Defendant ROBERT JAMES DAY, hereinbefore named, is placed on notice that, in 

27 accordance with the authorization of NRS 207.010, punishment imposed pursuant to the above- 

28 stated habitual criminal statute will be urged upon the Court if said Defendant is found guilty 

-2- 	 PAWPDOCS MOT ION100000697S03.WP D 
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1 on the primary offenses of ROBBERY WITH USE OF A DEADLY WEAPON (Felony) and 

2 BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (Felony) , for which the 

3 Defendant is presently charged. 

	

4 	This page concerning the prior convictions hereinbelow set forth is to be considered by 

5 the Court in its discretion ONLY after the finding of guilty of Defendant on the primary charge 

6 herein. 

	

7 	That said Defendant ROBERT JAMES DAY, has been five (5) times convicted of crimes, 

8 which, under the laws of the situs of the crime and/or the State of Nevada, amount to felonies, 

9 to-wit 

	

10 	1. That on or about 1974, the Defendant was convicted in the State of Missouri, Boone 

11 County, for the crime of Sale of Controlled Substance, 

	

12 	2. That on or about the 1984, the Defendant was convicted in the State of Missouri, for 

13 the Federal crime of Bank Robbery; 

	

14 	3. That on or about 1985, the Defendant was convicted in the State of North Carolina, 

15 Wake County, for the crime of Embezzlement, 

	

16 	4. That on or about the 1985, the Defendant was convicted in the State of North Carolina, 

17 Wake County, for the crime of Obtaining Money Under False Pretenses 

	

18 	5. That on or about 1994, the Defendant was convicted in the State of North Carolina, 

19 Wake County, for the crime of Financial Transaction Card Theft. 

20 
STEWART L. BELL 

21 
	

DISTRICT ATTORNEY 
Nevada Bar 000477 

22 

23 

24 

25 

26 

27 

28 

BY, 
J. TIMOTHY/F A TTIG 
Deputy District Attorney 
Nevada Bar #006639 

DO NOT READ TO THE JURY 
DA#00F06978X/aje 
LVMPD EV#0004221105 
(TK1) 
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1-- Y74 111 1,11  

FiLED 
Ii 18 2 17 PH '01 

JOCK 
STEWART L. BELL 

211 DISTRICT ATTORNEY 
Nevada Bar #000477 

311 200 S. Third Street 
Las Vegas, Nevada 89155 

411 (702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

6 

7 

8 

9 

10 

11 Case No. 	C167783 
Dept. No. 	IV 

1211 ROBERT JAMES DAY, 
#1679345 

13 

1411 

15 

1611 

Defendant. 

JUDGMENT OF CONVICTION 
(PLEA OF GUILTY) 

18 	The Defendant previously appeared before the Court herein with counsel and entered a 

19 lea of guilty to the crime(s) of COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON 

(Category B Felony) and COUNT II- BURGLARY WHILE IN POSSESSION OF A DEADLY 

WEAPON (Catgory B Felony), in violation of NRS 200.380, 193,165, 205.060; thereafter, on 

the I‘ day of May, 2001, the Defendant was present in court for sentencing with his counsel, 

DIANNE M. DICKSON, Deputy Public. Defender, and good cause appearing, 

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offense(s) and, in addition 

to the $25.00 Administrative Assessment Fee, and 82.50.00 DNA Analysis Fee and defendant 

241 MAXIMUM of THREE HUNDRED (300) MONTHS and a MINLIVIUM of ONE HUNDRED r- m 
X , 

in 
CP̀  7gf. 41111 to SUbMit to a blood and/or saliva test to determine genetic markers or secretor status, C; 	------ E -‹ rri _ 241 Defendant AJUDGED an HABITUAL OFFENDER. Defendant SENTENCED to a 
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,geMillitamifflUt Ae 	 . 
T-1711 	

k 

1 TWENTY (120) MONTHS in the Nevada Depat 	inent of Prisons, with THREE HUNDRED 

2 EIGHT-TWO (382) DAYS Credit For Time Served. 

3 	DATED this  /16- day  of May, 2001, 
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JOCK 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar 4000477 
200 S. Third Street 
[as Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

Case No, 	C167783 
Dept. No. 	IV 

ROBERT JAMES DAY, 
41679345 

Defendant. 

JUDGMENT OF CONVICTION 
!it 	OF 

The Defendant previously appeared before the Court herein with counsel andfggra'  
42,4A y . 1,4,?Dier 	Cogit,0 tIvAry 

101.T I - ROBBERY WITH USE OF A DEADLY WEAPON 

Wategory B Felony) and COUNT - BURGLARY WHILE IN POSSESSION OF A DEADLY 

WEA1VN (Catgory B Felony), in violation of NRS 200.380 1  193.165, 205.060; thereafter, on 

the th day of May, 2001, the Defendant was present in court for sentencing with his counsel, 

DIANNE M. DICKSON, Deputy Public Defender, and good cause appearing, 

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offense(s) and, in addition 

2.5 to the S25.00 Administrative Assessment Fee, and $250.00 DNA Analysis Fee and defendant 

21/311 to submit to a blood and/or saliva test to determine genetic markers or secretor status, 

▪ 2g, 

CE-02 
S9 

MAT Z 1 2001 

Defendant AJUDGED an HABITUAL OFFENDER. Defendant SENTENCED to a 

MAXIMUM of THREE HUNDRED (300) MONTHS and a MINIMUM of ONE HUNDRED 
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I TWENTY (120) MONTHS in the Nevada Department of Prisons, with THREE HUNDRED 

2 EIGHT-TWO (382) DAYS Credit For Time Served. 

3 	DATED this  /6  day of May, 2001. 
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41 

CAS 
MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 
Nevada Bar #1879 
309 South Third Street, Suite #226 
Las Vegas, Nevada 89155-2610 
(702) 455-4685 
Attorney for Defendant 

5 

b7 Ji 

6 

7 

8 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

9 

10 

11 

12 
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17 
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28 

THE STATE OF NEVADA, 	 ) 
	

Case No. C167783 
) 

Plaintiff, 	) 
	

Dept_ Na. IV 
) 

VS. 
	 ) 

) 
ROBERT JAMES DAY, 	 ) 

) 
Defendant. 	) 
	 ) 

CASE APPEAL STATEMENT 

1. Appellant filing this case appeal statement: Robert 

James Day. 

2. Judge issuing the decision, judgment, or order 

appealed from: Kathy A. Hardcastle. 

3. All parties to the proceedings in the district court 

(the use of et al. To denote parties is prohibited): The State of 

Nevada, Plaintiff; Robert James Day, Defendant. 

4. All parties involved in this appeal (the use of et 

al. To denote parties is prohibited): Robert James Day, Appellant; 

The State of Nevada, Respondent. 

• 

520 
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DIANNE M. DICKSON' 
NEVADA BAR #5620 
DEPUTY PUBLIC DEFENDER 
309 SOUTH THIRD STREET, SUITE 226 
LAS VEGAS, NEVADA 89155-2610 
(702) 455-4685 

5. 	Name, law firm, address, and telephone number of all 

2 counsel on appeal and party or parties whom they represent: 

3 

4 

5 

6 

7 

8 

9 

MORGAN D. HARRIS 
Clark County Public Defender 
809 South Third Street, #226 
Las Vegas, Nevada 89155-2610 

ttorney for Appellant 

STEWART L. BELL 
Clark County District Attorney 
200 South Third Street 
Las Vegas, Nevada 89155 

FRANKIE SUE DEL PAPA 
Attorney General 
Nevada Bar No. 000192 
100 North Carson Street 
Carson City, Nevada 89701-4717 
(702) 687-3538 

Counsel for Respondent 

10 
	

6. Whether appellant was represented by appointed or 

11 retained counsel in the district court: Appointed. 

12 
	

7. Whether appellant is represented by appointed or 

13 retained counsel on appeal: Appointed. 

14 
	

8. Whether appellant was granted leave to proceed in 

15 forma pauperis, and the date of entry of the district court order 

16 granting such leave: N/A 

17 
	

9. 	Date proceedings commenced in the district court 

18 (e.g., date complaint, indictment, information, or petition was 

19 filed): 	Information filed June 9, 2000; Information filed 

20 December 7, 2000; Amended Information filed February 21, 2001; 

21 Second Amended Information filed March 26, 2001. 

22 	 DATED this 8th day of June, 2001. 

23 
	

MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 
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1 

2 

RECEIPT OF COPY of the foregoing CASE APPEAL STATEMENT is 

hereby acknowledged this  d" -- day of May, 2001. 

    

3 
	

STEWART L. BELL 
CLARK COUNTY DISTRICT ATTORNEY 
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NOAS 
MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 
Nevada Bar #1879 
309 South Third Street, Suite 226 
Las Vegas, Nevada 89155 
(702) 455-4685 
Attorney for Defendant 
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DISTRICT COURT 

8 
	

CLARK COUNTY, NEVADA 

10 THE STATE OF NEVADA, 	 ) 
) 

11 	 Plaintiff, 	) 
) 

12 	vs. 	 ) 
) 

13 ROBERT JAMES DAY, 	 ) 
) 

14 	 Defendant. 	) 
	 ) 

15 

Case No. C167783 

Dept. No. IV 

NOTICE OF APPEAL 

N
iti

B
13

  A
iN

1'O
0 

16 TO : 	 THE STATE OF NEVADA 

17 	 STEWART BELL, DISTRICT ATTORNEY, CLARK COUNTY, NEVADA and 
DEPARTMENT IV OF THE EIGHTH JUDICIAL DISTRICT COURT OF THE 

18 	 STATE OF NEVADA, IN AND FOR THE COUNTY OF CLARK. 

NOTICE is hereby given that ROBERT JAMES DAY, presently 

incarcerated in the Nevada State Prison, appeals to the Supreme 

Court of the State of Nevada from the judgment entered against said 

Defendant on the 9th day of May, 2001, whereby he was convicted of 

Count I--Robbery With Use of a Deadly Weapon and Count II--Burglary 

While in Possession of a Deadly Weapon, sentenced to a maximum of 

three hundred months and a minimum of one hundred (120) months in 

the Nevada Department of Prisons, with 382 days credit for time 

served; pay $25 Administrative Assessment Fee and $250 DNA Analysis 

S20 
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1 Fee; submit to a blood and/or saliva test to determine genetic 

2 markers or secretor status; Defendant adjudged a habitual offender. 

3 
	

DATED this 8th day of June, 2001. 

MORCAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 

5 

6 
By 

ANNE M. DICKS 
NEVADA BAR #5620 
DEPUTY PUBLIC DEFENDER 
309 SOUTH THIRD STREET, SUITE #226 
LAS VEGAS, NEVADA 89155-2610 
(702) 455-4685 
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Deena Daniel 

STEWART L. BELL 
CLARK COUNTY DISTRICT ATTORNEY 

oe- • 
	

1 	 DECLARATION OF MAILING 

	

2 
	

DEENA DANIEL, an employee with the Clark County Public 

3 Defender's Office, hereby declares that she is, and was when the 

4 herein described mailing took place, a citizen of the United States, 

5 over 21 years of age, and not a party to, nor interested in, the 

6 within action; that on the 8th day of June, 2001, declarant 

7 deposited in the United States mail at Las Vegas, Nevada, a copy of 

8 the Notice of Appeal in the case of The State of Nevada v. Robert 

9 James Day, Case .No. C167783, enclosed in a sealed envelope upon 

10 which first class postage was fully prepaid, addressed to Robert 

11 James Day 469140, High Desert State Prison, P.O. Box 650, Indian 

12 Springs, NV 89070. That there is a regular communication by mail 

13 between the place of mailing and the place so addressed. 

	

14 
	

I declare under penalty of perjury that the foregoing is 

15 true and correct. 

	

16 
	

EXECUTED 

17 

18 

19 

20 

21 

22 	 RECEIPT OF A COPYA!,  the foregoing Notice 

23 hereby acknowledged this 	---day of May, 2001. 
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REQUEST FOR ROUGH DRAFT TRANSCRIPT 
MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 
Nevada Bar #1879 
309 South Third Street, #226 
Las Vegas, Nevada 89155-2610 
(702) 455-4685 
Attorney for Defendant 

DISTRICT COURT 
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THE STATE OF NEVADA, 

VS. 

) 
) 

Plaintiff, ) 
) 
) 
) 

Case No. C167783 

Dept. No. IV 

10 

11 

12 

13 ROBERT JAMES DAY, 	 ) 

) 

14 
	

Defendant. 	) 

REQUEST FOR ROUGH DRAFT TRANSCRIPT 

TINA SMITH, COURT RECORDER - DEPARTMENT NO. IV 

ROBERT JAMES DAY, defendant named above, requests 

preparation of a rough draft transcript of certain portions of the 

proceedings before the district court, as follows: 

Date or dates of proceeding: 3/12/01; trial commencing 

3/13/01 and ending 3/15/01; 5/9/01. 

Portions of the transcript requested: 	3/12/01, all 

proceedings; trial commencing 3/13/01 and ending 3/15/01, including 

all matters heard outside the presence of the jury, settling of jury 

instructions, and closing arguments; 5/9/01, all proceedings. 

This notice requests a transcript of only those portions 

f the district court proceedings which counsel reasonably and in 
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4. • 	• 
1 good faith believes are necessary to determine whether appellate 

2 issues are present. Voir dire examination of jurors, opening 

statements and closing arguments of trial counsel, and the reading 

of jury instructions shall not be transcribed unless specifically 

requested above. 

recognize that I must personally serve a copy of this 

form on the above named court reporter and opposing counsel. 

That the above named court reporter shall have twenty (20) 

days from June 8, 2001, to prepare an original plus three copies at 

State expense and file in the district court clerk the original 

rough draft transcript(s) requested herein. 

Further, pursuant to NRAP 3C(d)(3)(iii), the court 

reporter shall also deliver copies of the rough draft transcript to 

the Supreme Court clerk, to appellant's counsel and respondent 

counsel no more than twenty (20)days after the date of the 

appellant's request. 

DATED this 8th day of June, 2001. 

MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 

DIANNE M. DICKSON 
NEVADA BAR #5620 
DEPUTY PUBLIC DEFENDER 
309 SOUTH THIRD STREET, SUITE #226 
LAS VEGAS, NEVADA 89155-2610 
(702) 455-4685 
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ginployee of -t-Ice Clark County 
Public Defender's Office 

• 
1 	 CERTIFICATE QF SERVICE 

2 
	

I hereby certify that on the 8th day of June, 2001, I 

3 served a true and correct copy of the foregoing Request for Rough 

4 Draft Transcripts on: 

5 
	

Tina Smith, Court Recorder 

6 
	 Department IV 

200 S. Third St. 
Las Vegas, NV 89155 
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21 	 RECEIPT OF A COPY at the foregoing Requestfor Rough Draft 

22 Transcript is hereby acknowledged this 	 day of May, 2001. 

23 	 STEWART L. BELL 
CLARK COUNTY DISTRICT ATTORNEY 
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4 	 CLARK COUNTY, NEVADA 

5 

6 STATE OF NEVADA, 

7 	 Plaintiff, 	 ) 	CASE NO. C167783 

8 	vs. 	 ) 	DEPT. NO. IV 

9 ROBERT JAMES DAY, 

10 	 Defendant. 

11 

12 	BEFORE THE HONORABLE KATHY A. HARDCASTLE, DISTRICT JUDGE 

13 	 MONDAY, MARCH 12, 2001 

14 

15 

16 
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22 
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1 	LAS VEGAS, NEVADA; MONDAY, MARCH 12, 2001; 9:00 A.M. 

2 

	

3 	THE COURT: All right, C167783, State of Nevada versus Robert 

4 James Day. This is defendant's motion to dismiss information. Mr. Day is 

5 present in custody. The basis that he set forth in the motion is not a legal 

6 basis for me to dismiss the information. 

	

7 
	

MS. DICKSON: Your Honor, did you get the supplemental motion on 

8 file? There was a supplemental motion filed on Friday to it. 

	

9 
	

THE COURT: No, do you have a copy of it? 

	

10 
	

MS. DICKSON: I do, Your Honor. 

	

11 
	

THE COURT: Let me take a look at it. You have to make sure we 

12 get courtesy copies. 

	

13 
	

MS. DICKSON: Yes, Your Honor, I apologize for that. 

	

14 
	

THE COURT: Basis - that you set forth in your motion is not 

15 something that would form the basis of a failure to preserve evidence. The 

16 motion is denied for that reason. 

	

17 
	

All right. The trial date is set for today? 

	

18 
	

MS. DICKSON; Your Honor, I had discussed with the District 

19 Attorney negotiations depending on the outcome of this motion and I believe 

20 we are not going to trial. 

	

21 
	

MR. HEHN: I show a guilty plea agreement and a second amended 

22 information in the file. 

	

23 
	

THE COURT: All right, then do you have a copy of those? 

	

24 
	

All right, we'll trail it. 

25 
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1 
	

(Whereupon the matter was trailed) 

	

2 
	

THE COURT: All right, recalling Day. 

	

3 
	

MS. DICKSON: Mr. Day is reading this document, Your Honor. 

4 Could we - 

	

5 
	

THE COURT: All right. What we'll do is we'll go ahead and take 

6 recess, they can take everybody else out and then bring him back. 

	

7 
	

MS. DICKSON: Would it be possible to pass it until Wednesday, 

8 Your Honor, so I can go over everything with him? It's a very important 

9 decision. I think he's made the decision, but - 

	

10 
	

THE COURT: No, we've got a jury coming in at 1:30 this afternoon, 

11 so I'm not going to make them come back. All right, we'll take a recess. 

12 They can bring him back. You can talk to him as long as you need to. 

	

13 
	

(Whereupon a recess was taken 

	

14 
	

and the Court reconvened 

	

15 
	

at 1:30 p.m.) 

	

16 
	

THE COURT: All right, we'll be on the record. This will be on 

17 C167783, State of Nevada versus Robert James Day. Mr. Day is present, 

18 counsel is present. 

	

19 
	

Do you have something you wanted to put on the record? 

	

20 
	

MS. DICKSON; Yes, Your Honor. Mr. Day has been spending a lot 

21 of time in the law library and has actually come up with some very good 

22 things, but one of the things that he's concerned about is the fact that he's 

23 never been re-arraigned on the amended information that was filed. 

	

24 
	

THE COURT: We can take care of that right now. The only thing the 

25 
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I amended information added was - wasn't this the one where they added the 

2 habitual? 

	

3 	MR. FATTIG: Yes. 

	

4 	THE COURT: That's all it adds? 

	

5 	MS. DICKSON: One of the concerns that Mr. Day has, Your Honor, 

6 is that the amended information charges him with Burglary and Possession of 

7 a Firearm, which is not the situation. 

THE COURT: The original information charged him with Robbery 

9 With Use of a Deadly Weapon and Burglary While in Possession of a Firearm. 

	

10 	MR. FATTIG: The firearm language, Your Honor, looks like a typo. 

11 
	

THE COURT: And the amended information - huh? 

	

12 
	

MR. FATTIG: The firearm language looks like a typo, it was actually 

13 a knife rather than a firearm. 

	

14 
	

THE COURT: All right, weapon. Well, the - 

	

15 
	

MR. FATTIG: There's a statute, Burglary While in Possession of a 

16 Deadly Weapon. 

	

17 	THE COURT: In the body of the information it says Burglary While in 

18 Possession of Firearm, but when you get to the actual charge itself, Count II 

19 is Burglary While in Possession of a Deadly Weapon. 

	

20 	MS. DICKSON: Yes, Your Honor, and we would be concerned that 

21 the jury be properly advised. 

	

22 	THE COURT: We can correct that. We can correct that, that's not a 

23 problem. 

	

24 	MS. DICKSON: Thank you, Your Honor. 

25 
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1 	THE COURT: Actually, the habitual offender doesn't require a plea of 

2 not guilty to that, so there's nothing to re-arraign on. 

	

3 	MS. DICKSON: The other matter of concern, Your Honor, is that Mr. 

4 Day — as the Court knows, the Court has denied our motion because of the 

5 failure of the State to preserve one of the witnesses against us. Mr. Day is 

6 going to have to take the stand. He does have a prior criminal record, and I 

7 wish to make certain before we go into it which offenses the State is going 

8 to be allowed to introduce against him. 

	

9 	THE COURT: Which ones are you going to seek to introduce if he 

10 takes the stand? 

	

11 	MR. FATTIG: Currently, Your Honor, we have a certified judgment of 

12 conviction of a prior conviction for bank robbery in 1984. He was sentenced 

13 to a period of 10 years, of which he was on probation and/or parole into 

14 the '90's, the rnid -`90's. Under the statute, we are allowed to introduce 

15 certified judgments of conviction for impeachment of a witness if the period 

16 of confinement and/or period off of — 

	

17 	THE COURT: I understand that. So, you've got the '84 conviction — 

	

18 	MR. FATTIG: Yes. 

	

19 	THE COURT: Have you got the '94 conviction? 

	

20 	MR. FATTIG; As of right now, I do not. They have been ordered 

21 and we may obtain them in the next day, if he testifies tomorrow. But as of 

22 right now, I do not have either of the convictions out of North Caroiina in the 

23 mid-'90's. 

	

24 	THE COURT: All right. 
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MS. DICKSON: Your Honor, we would object to the State actually 

2 being allowed to use any of Mr. Day's prior record because of the prejudicial 

3 composition of that and because of the fact that he virtually has no one else 

4 who can present his defense, other than himself. If the Court's inclined to 

5 let the State introduce any prior record. I would argue that they should only 

6 be allowed to introduce the one they have a certified judgment for now as 

7 we start the trial, and that they be precluded from introducing any others. 

8 
	

THE COURT: They can introduce the evidence from the 1984 

9 conviction. If they receive the certified copies, they can introduce the other 

10 two. 

11 
	

MS. DICKSON: So, we will not know until some point in the future 

12 whether or not Mr. Day is going to be impeached with those convictions? 

13 
	

THE COURT: Well, actually, technically they could ask about the 

14 other two convictions, but they'd have to be prepared to present evidence 

15 if he denied the other two convictions. 

16 
	

MS. DICKSON: Right. 

17 
	

THE COURT: So, they would need the certified copies. 

18 
	

All right. Anything else? 

19 
	

MS. DICKSON; No, Your Honor. 

20 
	

THE COURT: All right, are we ready to go forward? 

21 
	

MR. FATTIG: Yes. 

22 
	

MS. DICKSON: Yes, Your Honor. 

23 

24 

25 
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1 	THE COURT: All right. Then, when you've got the jury in, I'll come 

2 back in. 

3 
	

(Proceedings adjourned by Order of the Court 

4 
	

until 10:30 a.m. the following day) 

I do hereby certify that I have truly and correctly transcribed 
the sound recording in the above-entitled case. 
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1 	LAS VEGAS, NEVADA; TUESDAY, MARCH 13. 2001; 2:50 P.M. 

2 

3 
	

(Whereupon the following proceedings were held 

4 
	

in the presence of the jury) 

5 
	

THE COURT: The record can reflect we're back in the presence of 

6 the jury, all members of the jury panel are present, counsel for both sides are 

7 present, as is Mr. Day. 

8 
	

Counsel, you may make your opening statement. 

9 
	

MR. FATTIG: Thank you, Your Honor. 

10 
	

OPENING STATEMENT 

11 BY MR. FATTIG: 

12 
	

On April 22nd of last year, at just before one in the afternoon, the 

13 evidence in this case is going to show that the defendant walked into the 

14 Parkway Inn Motel, located at 5201 South Industrial. When he walked into 

15 the front lobby area, he did so with the intent to steal, by force if necessary, 

16 because he had a knife in his possession. 

17 
	

Karen Walker was working the front desk that day. She will 

18 testify that when she turned around and looked up, she saw the defendant 

19 back behind the counter where the customers are not supposed to be. She 

20 will testify that she saw the defendant hold a knife, a pocket knife, and 

21 demanded — the defendant demanded from her that she open up the cash 

22 drawer to the register. Ms. Walker stepped back and told the defendant 

23 that the drawer was unlocked. The defendant then went to the drawers 

24 and opened them up, and began grabbing the money out using both hands. 

25 
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i 	 • 	o 
I At one point, Karen Walker will testify that she made a movement, a slight 

2 movement towards the telephone and that when she did that, the defendant 

3 told her, don't move, don't make me hurt you. 

	

4 	 After the defendant emptied the register, Ms. Walker felt it 

5 was safe, so she began to leave through a back door to this front desk office 

6 area. She will testify that before she made it out that back door, she saw 

7 the defendant stuffing the money which was in his hands into his jeans 

8 pocket. She then exited out the back door, went to her manager and told 

9 him what happened. The evidence will show that she then went around the 

10 corner and saw the defendant. The last time she saw the defendant he was 

11 headed northbound across a street called Ali Baba towards Tropicana. And 

12 the evidence in this case is going to show that this particular hotel is located 

13 a couple of blocks south of Tropicana Boulevard on Industrial. 

	

14 	 Within minutes, ,police were called and a description of the 

15 defendant was given over the radio. The description also included his 

16 direction of travel at that point in time. The evidence is going to show in 

17 this case that when that broadcast occurred, a police officer by the name of 

18 Dan Flaherty heard the broadcast. And Officer Flaherty heard the call and 

19 proceeded to go into that particular area of town. At some time just after 

20 one that afternoon, within a few minutes of the robbery at the Parkway, 

21 Dan Flaherty was driving westbound on Tropicana Boulevard. The testimony 

22 will be that Dan Flaherty saw an individual fitting the description of the 

23 robber at the hotel. When he did that, he pulled a U-turn, he came around, 

24 and he approached that person. That person was the defendant. 

25 
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I 	 The testimony will be that Sergeant Flaherty, when he 

2 approached him, he saw the defendant talking to a truck driver at the Wild 

3 Wild West Truck Stop, right there on Tropicana. The testimony will be that 

4 Sergeant Flaherty exited his car - and he was not in a marked patrol car 

5 because he was a sergeant at the time and not a patrol officer; he was their 

6 supervisor. And when he got out of the car, he identified himself to the 

7 defendant as a police officer. He asked the defendant to please step in front 

8 of his car, and the evidence will show that the defendant was not very 

9 cooperative with Sergeant Flaherty, that when he asked him to step in front 

10 of his car, the defendant was rather agitated. 

11 	 The testimony will be that at a certain point in time, the 

12 defendant asked Sergeant Flaherty why he was questioning him, and the 

13 evidence will show that Sergeant Flaherty mentioned a robbery down the 

14 street. Right after he mentioned the word robbery, the defendant bolted. 

15 The defendant ran southbound through the parking lot of the truck stop, 

16 onto a very busy Tropicana Boulevard. The evidence will show that the 

17 defendant managed to avoid cars and run across Tropicana Boulevard. In 

18 hot pursuit at that time was Sergeant Flaherty. Sergeant Flaherty was able 

19 to stop a couple cars and safely get across the road as well. 

20 	 The evidence is going to show that the defendant attempted 

21 to escape by getting into a semi-truck that was parked at the McDonald's. 

22 And the defendant got into the truck, it was unoccupied at the time, and 

23 the evidence will show that Sergeant Flaherty was able to catch up to him 

24 and he ordered him from the truck. The defendant didn't comply with his 

25 
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1 1  demands. At this point in time, backup arrived for Sergeant Flaherty. At a 

2 point in time, Sergeant Flaherty even had his firearm out and he was aiming 

3 it at the defendant, giving him orders. The defendant didn't comply. In fact, 

4 the evidence will show the defendant told him, just shoot me. Luckily, 

5 Sergeant Flaherty was able to get the defendant out of the vehicle, the cab 

6 of that truck. He was able to use moderate force, take him out, they both 

7 fall to the ground, with some backup assisting him, and the defendant was 

8 arrested. 

9 	 A search incident to arrest reveals two important pieces of 

10 evidence in this case. The defendant, at the time he was arrested, had 

11 slightly over a thousand dollars in cash balled up and stuffed into each of his 

12 two front pockets in his jeans. The defendant also had a small pocket knife 

13 in his pocket. The thousand dollars, slightly over a thousand dollars you will 

14 hear, was taken over — taken out of the Parkway Inn that day. 

15 	 Ladies and gentlemen, an opening statement is a chance for 

16 both sides to lay out essentially coming attractions, the evidence, what 

17 evidence we expect we will prove in this case. At this point in time, it is 

18 your role as furors to sit back and listen to the evidence as it comes from 

19 witnesses from the stand. You are the fact finders. It is your sole duty to 

20 determine what facts exist. 

21 	 Once you do that, at the end of the case Judge Hardcastle 

22 will give you jury instructions. Those jury instructions are the law. You 

23 shouldn't be concerned about the law at this point, that will come later in 

24 your deliberations. And after you have a chance to apply those instructions 

25 
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1 to the facts that you hear from witnesses on that stand, the State is going 

2 to ask you to return verdicts of guilty on Count I - Robbery With Use of a 

3 Deadly Weapon, and Count II - Burglary While in Possession of a Deadly 

4 Weapon. Thank you. 

5 	THE COURT: Counsel? 

6 
	

MS. DICKSON: Thank you, Your Honor. 

7 
	

OPENING STATEMENT 

8 BY MS. DICKSON: 

9 
	

Ladies and gentlemen, Robert James Day is a lumper. Some of you 

10 may not know what that is, as I didn't myself until I got involved in this 

11 case. A lumper is someone who helps truck drivers, usually by helping them 

12 load or unload, doing other odd jobs. And lumpers in this town, at least 

13 some of the lumpers in this town, hang out outside the Wild Wild West 

14 Truck Stop because truckers know that's where they are. And they come 

15 to them when they need help and they hire lumpers for the day, for the hour, 

16 for two days, for however much time they need. And that's what Mr. Day 

17 did to earn a living last year at the time of his arrest. 

18 
	

And, in fact, on this very day that's what he was doing, he 

19 was working for a truck driver. He had helped him that day, he was waiting 

20 to be paid, and while he was waiting to be paid he was shooting craps in the 

21 back of the truck with some of the other lumpers. The truck driver came 

22 back, Mr. Day went up to talk to him to get paid for what he had done, 

23 and it was at that time that the police officer appeared and spoke to him. 

24 Mr. Day and all of the lumpers live a little bit on the edge of what they're 
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I supposed to be doing, because the Wild Wild West doesn't want them on 

2 their property and they're frequently chased away, both by the security and 

3 by the police. So, he's always on the look-out for somebody who is about 

4 to chase him off, and he ran. And there's some other reasons why he ran, 

5 which he will explain to you when he testifies, as I told you he would. And 

6 you're going to hear a lot more about Mr. Day, and because the trial is going 

7 to be very short, I'm not going to go into everything that you can be 

8 expected to hear during the trial. 

	

9 	 But, I would ask you to keep an open mind. The State has to 

10 go first, so you get to hear all of their witnesses first, but keep an open mind 

11 until you've heard all of the witnesses, including Mr. Day. And at the end of 

12 the trial, I'm going to ask you to find him not guilty. This is just a case of 

13 mistaken identity. Mr. Day is not the person who robbed the Parkway Inn. 

14 Thank you. 

	

15 	MR. FATTIG: Karen Walker? 

	

16 	THE CLERK: Come all the way forward. 

	

17 	 KAREN WALKER 

18 Having been called as a witness and being first duly sworn testified as 

19 follows: 

	

20 	 DIRECT EXAMINATION 

21 BY MR. FATTIG: 

	

22 	 Ct 	Ma'am — 

	

23 	A 	Yes? 

	

24 	Q 	Where are you employed? 

25 
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o 0 

A 	Now? 

0 	Yes. 

A 	I'd rather not say. 

Q Okay. What type of job do you have? 

A 	I'm a desk clerk and a night auditor. 

Q Is it for a hotel here in town? 

A 	Yes. 

Q Back on April 22nd of 2000, where were you employed? 

A 	Parkway Inn. 

Q And is that located at 5201 South Industrial? 

A 	It is. 

Q And that's here in Las Vegas, Clark County, Nevada? 

A 	Yes. 

Q. 	And what was your job assignment that day? 

A 	I'm a desk clerk. 

a 	When did you come on duty? 

A 	Seven o'clock that morning. 

Ct 	Did something unusual happen that particular day? 

A 	Yes. 

Q What time did it start? 

A 	A little before one. 

Q Is that one in the afternoon? 

A 	Yes. 

Q The Parkway Inn, is that - could you describe a little bit in 
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1 terms of where it's located? 

	

2 	A 	It's right along 1-15 and it's on Industrial and Ali Baba, right 

3 on the corner. 

	

4 	Q 	Is it close to Tropicana? 

	

5 	A 	Yes, not far. 

	

6 	G 	Tropicana is north of that? 

	

7 
	

A 	Right. 

	

8 
	

Q 	A little before one in the afternoon on April 22nd, what was 

9 

10 

11 

12 

	

13 
	

Ct 	When you say Mr. Day was behind the desk, do you see Mr. 

14 Day here in Court today? 

	

15 	A 	I do. 

	

16 
	

G 	Could you please point to him and identify a piece of clothing 

17 he's wearing today? 

	

18 
	

A 	He's sitting over there in the white shirt. 

	

19 
	

MR. FATTIG: May the record reflect the identification of the 

20 defendant? 

	

21 
	

THE COURT: It may. 

	

22 	MR. FATTIG: Thank you, 

23 BY MR. FATTIG: 

	

24 	G 	Could you describe where the check-in area of the hotel is 

25 
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the first thing you noticed that was unusual? 

A 	I had Mr. Day behind the desk after I got off — I was on the 

phone with a maid, and I turned around and looked up and Mr. Day was 

behind the desk. 
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located? 

A 	Yes. There's a - right on the front of Industrial Road there's 

an office and there's a drive-thru. It's right in front of Industrial Road. 

CI 	Is the check-in area in sort of a separate building? 

A 	It is. 

Q Is there only - how many doors go into this building? 

A 	There's two. 

Q 	And where are those located? 

A 	One is in the front entrance-way and one is in the back office 

in the back. 

Q Are customers normally allowed to go in and out of the back 

office? 

A 	No. 

Q So, the only way to come in is through the front door? 

A 	Right. 

Q How close is it between the front door and the reception desk 

of the hotel? 

A 	I would say about from here to you. 

Q 	Okay. And may the record reflect that's approximately 14, 

15 feet. 

THE COURT: 12 feet. 

MR. FATTIG: 1 2 feet, Thank you. 

THE COURT: We've previously measured the courtroom. 

MR FATTIG: Okay, thank you. 
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1 BY MR. FATTIG: 

2 	Q 	Before you saw the defendant behind the counter area, was 

3 anyone else in the building with you? 

4 
	

A 	No. 

5 
	

0 	Did you see the defendant enter the building? 

6 
	

A 	No. 

7 
	

a 	Is it normal for customers to get behind the area, the counter 

8 area, where you saw the defendant? 

9 	A 	No. 

10 	0 	How do you go about getting to that area? 

11 	A 	You have to go through a little gate and it goes behind the 

12 desk. There's just a small gate that goes through there to get back there. 

13 	0 	What were you doing immediately before you saw the 

14 defendant behind the counter? 

A 	I was talking to the head maid on the phone. 

0 	Did you hang up with that conversation before you saw the 

defendant? 

A 	I hung up and then saw the defendant. 

MS. DICKSON: Excuse me, I'm sorry, could you maybe move the 

microphone closer to you 

THE COURT: Go ahead and move it just a little bit closer and you'll 

pick up a little better. Thank you. 

All right. You may proceed. 

MR. FATTIG: Thank you. 
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I BY MR. FATTIG: 

	

2 
	

Q 	Were you in that back area as well when you saw the 

3 defendant? 

	

4 
	

A 	I was behind the desk, yes. 

	

5 
	

la 	How close were you when you first saw him? 

	

6 
	

A 	He was standing right beside me when I first saw him. 

	

7 
	

O 	What did you do when you first saw him? Were you startled? 

	

8 
	

A 	Yes. I asked him what he was doing back there and that he 

9 knew better, he's not supposed to be behind here — to leave. 

	

10 
	

O 	And did he say anything? 

	

11 
	

A 	He said, just stand over there, be quiet, and open your money 

12 drawers. 

	

13 
	

Q 	And what did you tell him? 

	

14 
	

A 	The money drawers are open. 

	

15 
	

O 	What happened next? 

	

16 
	

A 	I stood beside the phone over there where I was at the phone, 

17 and he had a knife in his hand and just told me to stand over there, and he 

18 proceeded to take all the money out, the bills, anyway. 

	

19 
	

Q 	How much money was in the register? 

	

20 
	

A 	There was just a little over a thousand dollars. 

	

21 
	

Q 	And that was all in cash? 

	

22 
	

A 	Right. 

	

23 
	

O 	How — could you describe how he was taking the money out 

24 of the register? 

1 
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1 	A 	He was just grabbing it with both hands. 

	

2 	Q 	Did he have any weapon or anything? 

	

3 	A 	He had a small knife in his hand. 

	

4 	Q 	When did you first see that knife? 

	

5 	A 	As soon as he wanted the drawers open, he had the knife in 

6 his hand. 

	

7 
	

0 	Could you describe what the knife looked like? 

	

8 
	

A 	It looked like a little pocket knife. The blade was open, it was 

9 about two and a half, three inches. 

	

10 	Q 	Two and a half, three inch long blade? 

	

11 	A 	Yes. 

	

12 	Q 	Could you tell what the body of the knife looked like? 

	

13 	A 	No. 

	

14 	Q 	Why was that? 

	

15 	A 	It was in his hand. 

	

16 	Q 	Did you ever attempt to contact help? 

	

17 	A 	I started to dial 9-1-1, but he saw me and told me to be still, 

18 don't move, and he said, don't make me hurt you, and so I just stood still. 

	

19 	Q 	And he had the knife in his hand when he said that? 

	

20 	A 	Yes. 

	

21 	Q 	Did you — were you able to leave the office area? 

	

22 	A 	After he grabbed all the money that he could, then he ran 

23 over on the other side of the desk real fast, and when I seen that it was 

24 safe, I ran and latched the gate door and I ran out the back office door and 

25 
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1 knocked on the door to the manager's apartment and told him to dial 9-1-1, 

2 we'd just been robbed. 

3 	Q 	Did you see whether or not the defendant was doing anything 

4 with the money in his hands? 

5 	A 	Yes, he was stuffing it in his pocket and he dropped a few 

6 bills on the floor. 

7 	Q 	Could you tell what kind of pants he was wearing? 

8 	A 	He was wearing blue Levi's, blue jeans. 

9 	Q 	Did you tell whether or not the defendant obtained all of the 

10 money out of the drawer? 

11 	A 	He just — no. 

12 	Q 	Did he obtain all of the currency, the paper money? 

13 	A 	The paper money. He left the change in the drawer. 

14 	0 	So, he did take all the currency? 

15 	A 	Right. 

16 	la 	Do you have more than one drawer there at the Parkway? 

17 	A 	We have two. 

18 	0 	Are they close to each other? 

19 	A 	Right next to each other. 

20 	la 	Why do you have two drawers there? 

21 	A 	Well, one is for our bank in case we need change, and the 

22 other one is to — is just to use for when we make change and for people that 

23 come in and pay for their rooms, if we need to make change. And if we 

24 don't have the correct change, then we have to get into the other drawer 
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1 and make more change, for larger bills. 

2 	0 	And how much money do you keep on hand for change? 

3 	A 	Five hundred. 

4 	0 	And then, the additional money would have been money you 

5 took in? 

6 
	

A 	Yeah, all but two hundred, a hundred. 

7 
	

Q 	Was that money in there when you came on duty, the two 

8 hundred? 

9 
	

A 	Right, Two hundred, yes. 

10 
	

Q 	And then you took in approximately three hundred and some? 

11 
	

A 	Right. 

12 
	

Q 	Did you see the defendant actually leave out those front 

13 doors? 

14 	A 	No. 

15 
	

O 	He was still standing on the other side of the counter stuffing 

16 money the last time you saw him, before you left the office building? 

17 	A 	Yes. 

18 
	

Q 	You mentioned you went and went for help, where did you 

19 go, specifically? 

20 
	

A 	I ran out the back office door and the manager's — his 

21 apartment is right there, right behind the office, 

22 
	

Q 	And you informed him what had occurred? 

23 
	

A 	That I had just been robbed and to call 9-1-1. 

24 
	

Q 	What did you do after you did that? 

25 
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1 	A 	Then I ran around the building and looked around to see if I 

2 could see where Mr. Day was going. And I saw him running between the 

3 laundry room and the other building where the other rooms are on the other 

4 side of the office. And then I ran around and followed him and stayed far 

5 enough away to where he couldn't see me, and then I saw him going over 

6 across All Baba and through some industrial buildings towards Tropicana. 

7 	0 	So, is it fair to say he was heading north across Ali Baba? 

8 	A 	Yes. 

9 	0 	Towards Tropicana? 

10 	A 	Right. 

11 	la 	Did he have a shirt on at that time? 

12 	A 	Yes. 

13 	CI 	What kind of shirt was it? 

14 	A 	He had a blue and white T-shirt on. 

15 	0 	Did the police arrive on the scene? 

16 	A 	As soon as I went back around the building, they were sitting 

17 there. 

0 	HOW much time elapsed? 

A 	A couple of minutes, maybe five, not much. 

Cl 	Not much? 

A 	No, 

CI 	Did you give the police a description of the robber? 

A 	I did. 

4 	Did you give them the direction you saw him going? 
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1 	A 	Yes, I did. 

2 	Q 	And, just for the record, was he running or walking, or how 

3 was he — driving or — 

	

4 	A 	He was just kind of between walking and running, just in a 

5 hurry. 

	

6 
	

Q 	You didn't see him get in a vehicle? 

	

7 
	

A 	No. 

	

8 
	

Q 	After the police came and you gave them the information, 

9 were you taken to another location? 

	

10 
	

A 	Yes, I was. 

11 
	

O 	And how much time elapsed before you were taken 

12 somewhere? 

	

13 
	

A 	Maybe 20 minutes or so. 

	

14 
	

Q 	Where were you taken? 

	

15 
	

A 	I was taken to the Harley shop over on Tropicana, next to 

16 McDonald's. 

	

17 
	

O 	And that would be 3535 West Tropicana? 

	

18 
	

A 	I'm not sure what the address is, I just know where it was. 

	

19 
	

Q 	Was it fairly close to where the Parkway Inn is at? 

	

20 	MS. DICKSON: Your Honor, I'm going to object to that. I think 

23 that's — fairly close is subjective. 

	

22 	THE COURT: Overruled. 

23 BY MR. FATTIG; 

	

24 	Ci 	What did you see when you got there? 

25 
i - 17 

230 



PLEADING 
CONTINUES 

IN NEXT 
VOLUME 


