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J. THOMAS SUSICH, ESQ.
Division Sr. Legal Counsel
STATE OF NEVADA DETR/ESD
1325 Corporate Bivd., Ste. C
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AFFIRMATION OF APPELLANT’S COUNSEL

Counsel for Appellant, Nevada Employment Security Division, does
hereby affirm that this Joint Appendix has been presented to counsel for
Respondent for review; and that Respondent’s counsel has approved the same in its
current form and has furthermore authorized its filing with the Court,

DATED this 5" day of November, 2014.

/s/ J. Thomas Susich

J. THOMAS SUSICH, ESQ.
Attorney for Appellant DETR/ESD
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J. THOMAS SUSICH, ESQ.
Division Sr, Legal Counsel
STATE OF NEVADA DETR/ESD
325 Corporate Blvd., Ste. C
Reno, NV 89502
(775)823-6673
(775)823-6691 FAX

CERTIFICATE OF SERVICE

Pursuant to NRAP 25(d)(1)(B), I hereby certify that I am an employee
of the State of Nevada, over the age of 18 years; and that on the date hereinbelow
set forth, I electronically filed the JOINT APPENDIX with the Clerk of the
Nevada Supreme Court; and, as a consequence thereof, electronic service was
made in accordance with the Master Service List as indicated by the email address
set forth below; and, I additionally served a true and correct copy by placing the
same within an envelope upon which first class postage was fully prepaid and
affixed, which was thereafter sealed and deposited for mailing with the United
States Postal Service at Reno, Nevada, addressed for delivery as follows:

Ron Sung, Esq.
Nevada Legal Services, Inc.
530 S. Sixth Street

Las Vegas, NV 89101
rsung(@nlslaw.net

L. Kristine Bergstrom, Esq.
Nevada Legal Services, Inc.
530 S. Sixth Street

Las Vegas, NV 89101
kbergstrom@nlslaw.net

b

DATED this 5™ day of November, 2014.

/s/ Sheri C. Ihler
SHERI C. IHLER
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Petitioner, In Proper Person

Calvis Steves /(/M/;QZ v

Petitioner,

Vs.

EMPLOYMENT SECURITY DIVISION, STATE
OF NEVADA and RENEE OLSON in her capacity
as Administrator of the EMPLOYMENT .
SECURITY DIVISION; KATIE JOHNSON, in her
capacity as Chairperson of the EMPLOYMENT
SECURITY IVISION BOARD O, OF REVIEW, and

éﬂ‘w/m? Faolle. f%m/(’ ﬂwfﬁneﬁj‘zﬁj’

Do~ é/fzm;-zé |

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

Case No: -/ 3 (05T /757(;
. Dept. No.: 'fJ’_ ‘

as employer,

Respondents.

PETITION FOR JUDICIAL REVIEW

FILEDY
Ger T 10w l1g-
O d i

CLER¥ & THE DOURT

T e ( T Ty
)J i .JL f } P | ‘
B it "umﬂ !x:

0CT 81 2013

EAPLONMENT 820Uy 1Y,

/l}l I;Jl{ Hu.f

The Petitioner, Cic / L4 J%g,yﬂ/( ) ,4' %g;;p/\% , petitions the court to

review the decision of the State of Nevada Employment Security Division, dated

9"‘ SO~ ROAT , finding Petitioner ineligible for unemployment
beﬁeﬁts, and alleges as follows:
1. That the decision was not supported by substantial evidence;
Page 1 of 2
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2. That the decision was arbitrary and capricious;

3. "That the decision was marked by an abuse of discretion; and

4, That the decision was improper as a matter of law.

WHEREFORE, the Petitioner, (J /[///{) (§'7£g,)/'ﬁ,ﬁ) M( /V)A ( / , asks

for the following relief:

1. That the decision of the State of Nevada Employment Security Division be|

reversed, and the Petitioner be determined to be eligible for unemployment benefit for which

he/she has applied.
2. That this court grant such other and further relicf as may be just, equitable, and

proper.

DATED this _j‘%_day of @ﬂi@ éﬁlf - 2043

Respectfully submitted by:

/0 z"‘b}’\_f foed S;}wm Z&%@gnaﬁw)

2606 £ wwuw,m(/ $4. «//ZL# #
Las 7/,'063@ o M. $9/569°
P09 Va3 1 trg

Petitioner, In Proper Person

Page 2 of 2 :
JA 002




10
11
12

13
14
15
16
17
18
19
20
21
22
23

24

J. THOMAS SUSICH, ESQ.
Divlslan Sr. Legal Counsel
STATE OF NEVADA DETRIESD
1876 E, Prater Way, Ste, 103
Sparks, NV 89434
{776) 204.9533
(775) 204-9513 FAX

Electronically Filed
11/05/2013 11:25:27 AM

NOIP (ﬁ@ ;Q.W

J. THOMAS SUSICH, ESQ.
Nevada State Bar No. 898 CLERK OF THE COURT
STATE OF NEVADA, Department of

Employment, Training & Rehabilitation (DETR)

Employment Security Division (ESD)

1675 East Prater Way, Suite 103
Sparks, NV 89434
Telephone No.: (775) 284-9533
Facsimile No.: (775) 284-9513

Attorney for ESD
DISTRICT COURT
CLARK COUNTY, NEVADA
CALVIN STEVEN MURPHY,
CASENO.: A689756
Petitioner,
DEPT,NO.: I
s,

EMPLOYMENT SECURITY DIVISION,
STATE OF NEVADA and RENEE OLSON,
in her capacity as Administrator of the
EMPLOYMENT SECURITY DIVISION,;
KATIE JOHNSON, in her capacity as
Chairperson of the EMPLOYMENT
SECURITY DIVISION BOARD OF
REVIEW; and GREYSTONE PARK
APARTMENTS, as employer,’

Respondents.

NOTICE OF INTENT TO PARTICIPATE AND DEFEND

YOU AND EACH OF YOU ate hereby notified that the Nevada Employment
Security Division (ESD) and its Administrator intend to participate in this matter and defend the

Respondent Administrator of ESD in accordance with Nevada Rule of Civil Procedure 55(a) and

(©). A

- JA 003
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J, THOMAS SUSIGH, ESQ,
Divislon Sr, Legal Counsel
STATE OF NEVADA DETR/ESD
1875 E, Prater Way, Ste, 103
Sparks, NV 89434
(775) 2049533
(776) 284-9513 FAX

The Petition will be examined after receipt of the documents from the Agency to
determine if it complies with Nevada law regarding timeliness and content. If the Petition is
defective or untimely, ESD will file a Motion To Dismiss, If no defects exist and the Petition
was filed and served timely, then the Answer to the Petition will be filed by ESD with the
submission of the Administrative Record in accordance with NRS 612.530(3). The Court,
Petitioner and counsel are informed that certain provisions of NRS Chapter 233B do not apply to
Petitions for Judicial Review filed under NRS Chapter 612, Please see, NRS 233B.039(3)(a).
The Employment Security Division, as an agency of the State of Nevada, is not obligated to file
an Answer in this matter until 45 days after the Petition is validly served upon the Administrator
of ESD in accordance with NRCP 12(3). Service which does not comply with NRS 612.530(2)
and NRCP 4 is invalid and is not acknowledged as sufficient. Mailing a copy of the Petition to
the Administrator is not valid service. If service is not completed as set forth in NRCP 4 within
120 days of the filing of the Petition, ESD retains he right to file a Motion to Dismiss the

Petition pursuant to NRCP 4(i).

All future pleadings and correspondence must be directed to counsel for ESD

as follows:

J. THOMAS SUSICH, ESQ,
Division Senior Legal Counsel
STATE OF NEVADA, Department of
Employment, Training & Rehabilitation (DETR)
Employment Secutity Division (ESD)
1675 East Prater Way, Suite 103
Sparks, NV 89434

This Notice is provided in compliance with NRS 233B,130(3),

DATED this3 & day of November, 2013,

HOMAS SUSICH, ESQ,
Aftorney for Respondent ESD

JA 004
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J. THOMAS SUSICH, ESQ,
Diylslon Sr, Legel Counsel
STATE OF NEVADA DETR/ESD
1676 E. Prator Way, Ste. 103
Sparks, NV 89434
(776) 284-9538
(776) 284-9513 FAX

CERTIFICATE, OF SERVICE BY MAIL

Putsuant to NRCP 5(b), T hereby certify that I am an employee of the State of

Nevada, over the age of 18 yeats; and that on the date heteinbelow set forth, I served a true and
cotrect copy of the foregoing NOTICE OF INTENT TO PARTICIPATE AND DEFEND, by
placing the same within an envelope upon which first class postage was fully prepaid and

affixed, which was thereafier sealed and deposited for mailing with the United States Postal
Service at Sparks, Nevada, addressed for delivery as follows:
CALVIN S. MURPHY

2606 Lynnwood St., Apt. #6
Las Vegas, NV 89109

Additionally, 1 served a true and correct copy of the PETITION FOR. JUDICIAL
REVIEW, as received by the ESD Administrator and in accordance with NRS 612.530, with the
Notice of Intent to Participate and Defend by mail as follows:
Greystone Park Apartments

5050 S, Duneville
Las Vegas, NV 89118

Yl
DATED this 5 day of November, 2013,

(M %g Clegin
CHERYL ®II,GORYW

JA 005
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J. THOMAS SUSICH, g8q,
Benlor Legal Counse)
STATE OF NEVADA DETR/ESD
1676 E. Prater Way, Suite 103
Sparks, NV 89434
{775) 284-9533
(775) 284-9513 FAX

Electronically Filed
11/26/2013 01:29:34 PM

DoC % ;SW

J. THOMAS SUSICH, ESQ.
Nevada State Bar No. 8§98 CLERK OF THE COURT
STATB OF NEVADA, Departiment of
Employment, Training & Rehabilitation (DETR),
Employment Security Division (ESD)
1675 Fast Prater Way, Suite 103
Sparks, NV 89434
Telephone No.: (775) 284-9533
Facsimile No.: (775) 284-9513
Attorney for DETR/ESD

DISTRICT COURT

CLARK COUNTY, NEEVADA

CALVIN STEVEN MURPHY,
CASE NO.: A689756
Petitioner,
DEPT.NO.: I

Vs,

EMPLOYMENT SECURITY DIVISION,
STATE OF NEVADA and RENEE OLSON,
in her capacity as Administrator of the
EMPLOYMENT SECURITY DIVISION;
KATIE JOHNSON, in her capacity as
“hairperson of the EMPLOYMENT
SECURITY DIVISION BOARD OF
REVIEW; and GREYSTONE PARK
APARTMENTS, as employer,

Respondents,

ANSWER TO PETITION FOR JUDICIAL REVIEW

COME NOW, Respondents, State of Nevada, Department of Employment,
Training and Rehabilitation, Employment Security Division (ESD), Renee Olson, Administrator
of the Employment Security Division, and Katie Johnson, Chaitperson of the Employment
Security Division Board of Review, by and through counsel, J. Thomas Susich, Esq,, and hereby

answer Petitioner’s Petition for Judicial Review, in accordance with NRS 612.530, as follows;

JA 006
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J, THOMAS SUSIGH, £5Q,
Saenlor l.agal Counsel
STATE 0F NEVADA DETR/ESD
1875 E, Prator Way, Suile 103
Sparks, NV 88424
{178) 2840533
(778) 284-9513 FAX

The ESD Respondents deny the allegations of the Petition.

DATED this 26" day of November, 2013,

]

s o
v
\,..\“ s

X

s g

B ;:\ Q;\i v“‘.‘. u} "
1/ FHGMAS SUSICH, £50,
\“Attorney for Nevada BESD Respondents

JA 007
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JTHOMAS SUSICH, BSQ,
Senlor Lagal Counsel
BYATE oF NevADA DETRIESD
1676 E, Prator Way, Sulte 103
Sparks, NV 59434
{778} 264-9833
(776} 284.8613 £AX

CERTIFICATE OF SERVICE

Pursyant to NRCP 5(b), I hereby certify that T am an employee of the State of
Nevada, over the age of 18 years; and that on the date hereinbelow set forth, I served a true and
cotrect copy of the foregoing ANSWER TO PETITION FOR. JUDICIAL REVIEW, by placing
the same within an envelope upon which all first class postage and fees were fully prepaid and
affixed and which was thereafter sealed and deposited for mailing with the United States Postal

Service at Sparks, Nevada, addressed for delivery via certified mail, return receipt requested, as

follows:

CALVIN 8. MURPHY
2606 Lynnwood St., Apt. #6
Las Vegas, NV 89109

Greystone Park Apartments
5050 S. Duneville
Las Vegas, NV 89118

&

& ¢
DATED this 26" day of Novimber, 2013,

JA 008
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J: THOMAS BUSIGH, 86Q.
Ssnlor Legal Counse!
STATE OF NEVADA DETR/ESD
1874 E, Pralor Way, Sulte 103
Sparks, NV 82424
{776) 284-0533
(775) 284-9613 FAX

Electronically Filed
11/26/2013 01:36:26 PM

ADMR i ¥ z&ﬁ«.m—

J, THOMAS SUSICH, ESQ.
Nevada State Bar No. 898 ' CLERK OF THE COURT
STATE OF NEVADA, Department of
Employment, Training & Rehabilitation (DETR),
Employment Security Division (ESD)
1675 Fast Prater Way, Suite 103
Sparks, NV 89434
Telephone No.: (775) 284-9533
Facsimile No.: (775) 284-9513
Attorney for BETR/ESD

DISTRICT COURT
CLARK COUNTY, NEVADA

CALVIN STEVEN MURPHY,
CASE NO.: A689756

Petitioner,
DEPT,NO.: I

VS,

EMPLOYMENT SECURITY DIVISION,
STATE OF NEVADA and RENEE OLSON,
in her capacity as Administrator of the
EMPLOYMENT SECURITY DIVISION;
KATIE JOHNSON, in her capacity as
Chairperson of the EMPLOYMENT
SECURITY DIVISION BOARD OF
REVIEW; and GREYSTONE PARK.
APARTMENTS, as employet,

Respondents.

ADMINISTRATIVE RECORD

COMES NOW, Respondent, Administrator, Stale of Nevada, Department of
Employment, Training and Rehabilitation, Employment Security Division (BSD), by and

through counsel, J. Thomas Susich, Esq., and hereby submits the Administrative Record, as

required by NRS 612.530.

DATED this 26 day of November, 2013.

Y8
W
-.\ PR
e i .
i & 2»“',}‘“‘““ A

J THOMAS SUSICH, BSQ.
{f Attorney for Respondent ESD

1
JA 009
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J, THOMAS SUBICH, ESQ,
Sanlor Logal Counsel
SYATE OF NEVADA DETR/ESD
1678 B, Prater Way, Sulta 103
Sparks, NV 88434
{775) 204:9533
(776) 284-9613 FAX

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of the State of
Nevada, over the age of 18 yeats; and that on the date horeinbelow set forth, I served a true and
correct copy of the foregoing SUBMISSION OF ADMINISTRATIVE RECORD, by placing the
same within an envelope upon which all first class postage and fees were fully prepaid and
affixed and which was thereafter sealed and deposited for mailing with the United States Postal

Service at Sparks, Nevada, addressed for delivery via cextified mail, return receipt requested, as

follows:

CALVIN S, MURPHY
2606 Lynawood St., Apt. #6
Las Vegas, NV 89109

Greystone Park Apartments
5050 S. Duneville
Las Vegas, NV 89118

Andviu efile Courtesy Copy to:

DeptLC@ckuleoumtyoouis.us

DATED this 26" day of November, 20

¥ e
e Nt
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S § LS
o \3‘ { £ §
Ny
& 5 e ¥ S

SHERT C. HORNSEY

o £
o
§
£ i
-
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BRIAN SANDOVAL
Governor

EMPLOYMENT SECURITY
DIVISION

FRANK R, WOODBECK

Unemployment Insurance .
Director

Support Services

, Nevada Dopar(men of Employment,
%’ Tralning and Rohabltaion RENEE L, OLSON

Administrator

STATE OF NEVADA )

CARSON CITY )

County of Carson City

The undersigned, being first duly sworn and under penalty of petjury, deposes and says:
1. T am the ESD Program Chief/UISS for the Employment Security Division of the
Nevada Department of Employment, Training and Rehabilitation.
2. Asthe ESD Program Chief/UISS, I am the custodian of certain records maintained by

the Division,
3. The attached is true and correct copy of records of the Division pertaining to the

following case:
Calvin Murphy, SSN
A Y i
Scott A, Kennedy Date
ESD Program Chief/UISS
Employment Security Division
SUBSCRIBED and SWORN to

before me this 13th day
of@]ovembm 2013,

(%E(W .: J/Iiff#ﬁ%%%}ﬁw'-

: Yf’UtaL!d
Notary ﬁ ALy

&Q 1054542 Hy Appl. Exp.Aprl! 1312018 2

500 Bast Third Street * Carson City, Novada 89713 ° (775) 684-0420 ¢ Fax (775) 684-0344

wwy.nvdetr,org s 1
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Petitioner, In Proper Pe;sqn CLERK UF e POURT

e

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
ol (gygéfy@/tﬁ /(/étm’?z v/ ' 17570 =T
. /I ,| CaseNo.: /4 /5“[0&77 ¢
Dept, No.: . ,
Petitioner,
'
{EMPLOYMENT SECURITY DIVISION, STATE
OF NEVADA and RENEE OLSON in her capacity .
as Admiiistrator of tho EMPLOYMENT g:’; CERED
SECURITY DIVISION; KATIE JOHNSON, in her
capacity as Chaitperson of the EMPLOYMENT ' OCT-81 2013
SECURITY [VISION BOARD AF REVIEW, and
“‘}"f.d ystone. Pkl Aoardie J‘zé,’)’ ERLOVAEAT SEOURITY T
. PESIRIATRATER
as employe1,
Respondents.

PETITION FOR JUDICIAL REVIEW

The Petitioner, C’;/ 7y, c% AP A D }{ %f};g /i/‘, petitions the court to |

review the decision of the State of Nevada Employmen‘t Security Division, dated
Qf" 3D~ ROAT , finding Petitioner ineligible for unemployment
beﬁeﬁts, and alleges as follows:
1. That the decision was not supported by substantial evidence;
Page 1 of 2 . o
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2, That the decision was arbitrary and capricious;

3, That the decision was marked by an abuse of discretion; and

4. ' Thatthe decision was improper as a matter of law.

WHEREFORE, the Petitioner, /3 /V//() ¢ S;%[ZJ/A&;() M{’/’SOA (/’ , asks

for the following relief:

1. That the decision of the State of Nevada Employment Security Division’ be

reversed, and the Petitioner be dete1mined to be eligible for nnemployment beneﬁt for which

he/she has apphed
2. That this court grant such other and further relief as may be just, equitable, and

DATED this 7% d;:ty of _@ﬂzéféx’/ L2043

Respectfully submitted by:

proper. .

'awmo Aok,
9179‘»» ‘g?y/v‘ LS

Petitioner, In Proper Person

Page 2 of 2
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o ' STATE OF NEVADA .
DEPARTMENT OF EMPLOYMENT, TRAINING AND REHABILITATION
EMPLOYMENT SECURITY DIVISION
’ BOARD OF REVIEW IR
1325 Corporate Blvd., Suite A
Rerno, Nevada 89502
Voice: (775) 823-6676
Fax: (775).688-1151

Date Decision is Mailed: 09/19/2013
Date Boaxd’s Decision is Final: 09/30/2013
_Final Date for Appeal to Court:  10/11/2013

DECISION OF THE BOARD OF REVIEW:

Inthe Matfer of OSSN

[ CALVIN'S MURPHY Appeal Rights: An appeal tothe District Couxt
2606 LYNNWOOD ST #6 must be filed in the County jn which the work was
LASVEGAS,NV 89109 . pexformed on or before the "Fina) Date for Appeal

' to Comrt' set forth above (NRS 612,525 and 612.530).

[ GREYSTONE PARK APARTMENTS '
5050 S DUNEVILLE
LAS VEGAS, NV 84118 :

Case Number: V-13-B-01527- (V~13-A-07539)
Having reviewed the complete record and having considered the arguments presented by the parties:

T. The Board of Review adopts the FINDINGS OF FACT of the
Appeals Referee ag its FINDINGS OF FACT,

II.  The Board of Review adopts the REASONS of the Appeals
Roferee as its REASONS., : '

DECISION:

The decision of the Appeals Referee is affivmed in all respects; benefits ave denied from June 2, 2013 onward,
until the claimant has eaxned remuneyation in covered employment equal to or exceeding the weelly benefit
amount fn each of 10 weeks, undex the provisions of Section 612.385 of the Nevada Revised Statutes

(Misconduet), The employex's expexience rating record is not subject to charge.

Concurring: Ms, Witfenberg, Mz, Billings
Chairperson Johnson did not partiolpate in this discussion.

BOARD OFREVIEW

“nane wetten béra UEQGN

MARGARET WITTENBERG, BOARD MENMB

)

JA 014
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SUMM
EIGHTH JUDICIAL DISTRICT COURT

SUMMONS - CIVIL

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST.YOU
WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS.

READ THE INFORMATION BELOW.
TO RESPONDENT: EMPLOYMENT SECURITY DIVISION, STATE OF NEVADA: A

civil complaint has been filed by the Petitioner against you for the relief set forth in the Petition,

1. If you intend to defend this lawsuit, within 20 days after this Summons is served

on you, exclusive of the day of service, you must do the following:

(a) Tile with the Clerk of this Court, whose address is shown below, a formal

written response to the Petition in accordance with the rules of the Court, with the appropriate

filing fee,
(b) Serve a copy of your response upon the attorney (or party appearing in proper

person) whose name and address is shown below.

Page 1 of 2 . )

JA 015

_CLARK COUNTY, NEVADA
o . Case No.: /} -] B~ Zygq 7§é~¢f
_— Petitionet, Dept. No.; —— o
s, o
EMPLOYMENT SECURITY DIVISION, STATE - ‘ 6/220[
OF NEVADA and RENEE OLSON in her capacity | ol da ol
as Administrator of the EMPLOYMENT - [}‘3@@@ ﬁ@wv:’; @
SECURITY DIVISION; KATIE JOHNSON, in her H Wi 0l ey s
capacity as Chairperson of the EMPLOYMENT - 0CT 81 2013 ,4,]/1/(/
SECURITY DIVISION BOARD, OF REVIEW, and , il _
= w?’wﬁm we: Do [, BHPLOYAENTSEOLRITYEY,
a,L Jife A )»-,iTQ , a8 employer, ABERLISTRATCR
.- Respondents.
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2. . Unless you respond, your default will be entered upon application of the
Petl’aoner and this Court may enter a Judgment against you for the relief demanded in the

Petition, which could 1esult in the takmg of money or ploperty o othel relief requested in the

| Petition. *

3. If you intend to seek the advice of an attorney in this matter, you should do so

promptly so that your response may be filed on ﬁme.

4, The State of Nevada, its politial subdivisions, agericies, officers, employees,

1{board members, commission members and legislator, each have 45 days after service of this

Summons within which, to file an, Answer or other responsive pleading to the Petition.

STEVEN D. GRIERSON, CLERK. OF COURT

Submitted by: .
Rer) - oL 47 e
o pﬁfw
©+ Depuly’ Date
. ‘Regional Justice Center
7o P FRF L (!74’ 200 Lewis Avenue

Las Vegas, NV 89155
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EIGHTH JUDICIAL DISTRICT COURT .
CLARK COUNTY, NEVADA .

/} .
/LZ% J%TM,/A %&M/ Caso Now AUSAZQ?9’7%“

Petitioner, , Dept, No.: /4«:“

V8.

EMPLOYMENT SECURITY DIVISION, STATE

QF NEVADA and RENEE OLSON in hercapacity |
as Administtator of the BEMPLOYMENT ' NL‘(/L@Z d@&%ﬂﬂ’(

SECURITY DIVISION; KATIE JOHNSON, in het Fﬁ;@\g:m yl’
capacity as Chaitperson of the EMPLOYMENT it L=
SECURITY DIVISION BO I REVIEW -
10?%@)/( 2tle. 7? SR mﬂ"’?l“ 1 0CT 81 2083 W/
5 a8 emp oyer, OYMENT SEOURTY DIV,
EM‘ P}?\dn)r; STRATCR

Respondents,

SUMMONS - CIVIL

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU
WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS.

READ THE INFORMATION BELOW,
TO RESPONDENT: RENEE OLSON, in her capacity as Administrator of the

for the relief set forth in the Petition.

1, I you intend to defend this lawsuit, within 20 days after this Summons is served

on you, exclusive of the day of service, you must do the following:

(a) File with the Cletk of this Court, whose address is shown below, a formal

written response to the Petition in accordance wih the rules of the Court, with the appropriate

filing fee,
(b) Serve a copy of your response upon the attomey (or party appearing in proper

P £2 : :
agelo Uy
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person) whose name and address is shown below.
2. Unless you respond, your. default will be entered upon application of the| .

Petitioner and this Court may' enter a judgment against you for the relief demanded in the

By

Petition, wltich could resuli in the taking of money or property or other relief requested in the

Petition,
3. If you intend to seek the advice of an attorney in this matter, you should do so
promptly so that your response may be filed on time, .

4, The State of Nevada, its politial subdivisions, agencies, officers, employees,
board members, commission members and legislator, each have 45 days after service of this

Summons within which to file an Answer or other responsive pleading to the Petition,

STEVEN D. GRIERSON, CLER

Submitted by:
Il L By: ADELINE BERSEH Anyan
o LRI EL L, obf P Deputy Cletk ™%X __Date

Regional Justice Center

9P D3ELE" 7 . 200 Lewis Averue
: Las Vegas, NV 89155
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SUMM
EXGHTH JUDICIAL DISTRICT COURT'

CLARK COUNTY, NEVADA
L‘Z{/ " // i i
; 2 / s |
' Case No.: ,4 12089 WAY =1/
Petitioner, Dept. No.: -~ '

V.
EMPLOYMENT SECURITY DIVISION, STATE
OF NEVADA and RENEE OLSON in her capacity : .
as Administrator of the EMPLOYMENT M[Mﬂ ﬁ[ﬂéw—\%@%
SECURITY DIVISION; KATIE JOHNSON, in her . gﬂ.‘@«m ?ﬁ:ﬁ; o ‘@B
capaclty as Chairperson of the EMPLOYMENT e lanil ¥/

URITY DIVISION BOARD OF REVIEW, and 0T 33 2018 W/

f’m/ﬁ L) 2. }ﬁ(i/’*/%/ ! M'M"l
' » B CIPLOYeLy AENT SEDURITY D
ﬁ%ﬁ\mmz‘rmu

Respondents.

[I'TO RESPONDENT: KATIE JOHNSON, in her capacify as Chair'peljson,of the

SUMMONS - CIVIL

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY, DECIDE AGAINST YOU
WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS,

READ THE INFORMATION BELOW. '

Ewployment Sécurity Division Board of Review: A civil complaint has been filed by the

Petitioner against you for the relief set forth in the Petition.
1. X you intend to defend this lawsuit, within 20 days after this Summaons is served
on you, exclusive of the day of service, you must do the following:

(a) File with the Cletk of this Cout, whose addross is shown below, a formal

yltten tosponse to the Petition in accordance with the rules of the Court, with the approptiate

filing fee,
(b) Serve a copy of your response upon the attorney (or party appearing in proper

Page10f2 .
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person) whose name and address is shown below, ~

2, Uless you respond, your defavlt will be entered upon application of the

Petitioner and this Court may enter a judgment against you for the relief demanded in the

Petition, which could result in the taking of money or property or other relief requested in the

Petition,

3. If you inte'nd' to seek the advice of an attorney in this matter, you should do so
promptly so that your response may be filed on time. .

4. The S‘te}te of Nevacia, its politial subﬁivisions, zl'genci'es, officers, employees,
board members, commyission members and Ieéislafor, each have 45 days affer setvice olf this

Summons within which o file an Answer or other responsive pleading to the Petition,

STEVEN D. GRIERSON, CLERK OF COURT

EBELREY
ADELINE 7 0?%,0} 007 17 20

' Doty Oy 7/ i
e

Submitted by:

By:

A v

Regional Justice Center

QOP~H35 157 o - 200 Lewis Avenue
, Las Vegas, NV 89155
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SUMM.
EXGHTH JUDICIAL DISTRICT COURT

' CLARK COUNTY, NEVADA .~ .
/324/’;‘/{) <%V€,/U /( /éﬁ/fbp A‘/ , 750
Case No.: /}—_ f ZQ %’ 7‘5
Petitioner, Dept. No.: =
\'AH
JEMPLOYMENT SECURITY DIVISION, STATE
OF NEVADA and RENEE OLSON in her capacity , Mowd ddbv@wé
as Administrator of the EMPLOYMENT . g*\ e i?“ x
SECURITY DIVISION; KATIE JOHNSON, in her CENED
capaoity as Chairperson of the EMPLOYMENT
SE URITYD SION BOARJ;Z{OF REVIEW, and 0CT 81 2013 74%
S Shapre Hers e
oAl Lo fs oy PO
Respondents. '

SUMMONS - CIVIL ' ‘

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU
WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS. |

READ THE INFORMATION BELOW.

TO RESPONDENT: /’&cv,S 75()@ )D Mé /(7)«%7/%//44)7&8

A civil complaint has been ﬁled by the Petitioner against you for the relief set forth in the

Petition.,

1. If you intend to defend this lawsuit, within 20 days after this Summons, is sérved

on you, exclusive of the day of service, you must do the following:

(a) File with the Clerk of this Coust, whose address is shown below, a formal

written response to the Petition in accotdance with the rules of the Court, with the appropriate

filing fee.
(b) Serve a copy of your response upen the attorney (or party appearing in proper

Page 1 of 2
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[ {
person) whose name and addyess is shown below.
2., Unless you respond, your defdnlt will be entered upon application of the

Petitioner and this'Court may enter a judgment against you for the relief demanded in the

Petition, which could result in the taking of money or propetty or other relief requested in the

Petition,
3. If you intend to seek the advice of an attorney in this matter, you should do so

promptly.so that your response may be filed on time.

4, The'State of Nevada, its politial subdivisions, agencies, officers, employees
board membels, commission members and legislator, each have 45 days alter service of ﬂJlS

Surnmons w1thm which to file an Answer or other responsive pleading to the Petition.

'STEVEN D. GRIERSON, CLERK OF COURT

. ADEUNGBELSRY  UCT 3
By: %

Deputy Ié&g;‘ Z‘ / ,»/ Date

w;y"

Submitted by:

Regwnal Justice Center

24 ;
9’&9~ g BE<LS"Y ¢ 200 Lewis Avenue

" Las Vegas, NV 89155
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P . STATE OF NEVADA
DEPARTMENT ( ZMPLOYMENT, TRAINING ANI  “HABILITATION
EMPLOYMENT SECURITY DIVISION
BOARD OF REVIEW
1325 Corporate Blvd., Suite A
Reno, Nevada 89502
Voice: (775) 823-6676
Fax: (775) 688-1151

DECISION OF THE BOARD OF REVIEW: Date Decision 1s Mailed; 09/19/2013
Date Board’s Decision is Final: 09/30/2013

Final Date for Appeal to Court:  10/11/2013

In the Matter of; SSN:
['CALVIN S MURPHY Appeal Rights: An appeal to the District Court
2606 LYNNWOOD ST #6 must be filed in the County in which the work was
LAS VEGAS, NV 89109 performed on or before the 'Final Date forr Appeal

to Court' set forth above (NRS 612,525 and 612,530),
[ GREYSTONE PARK APARTMENTS
5050 SDUNEVILLE
LAS VEGAS, NV 89118
Case Number: V-13-B-01527 (V-13-A-07539)

Having reviewed the complete tecord and having considered the arguments presented by the parties:

I.  TheBoard of Revisw adopts the FINDINGS OF FACT of the
Appeals Referee as its FINDINGS OF FACT.

II.  The Boatrd of Review adopts the REASONS of the Appeals
Referee as its REASONS, :
DECISION;

The decision of the Appeals Referee is affirmed in all respects; benefits are denied from June 2, 2013 onward,
until the claimant has eaxrned remuneration in covered employment equal to or exceeding the weeldy benefit
amount in each of 10 weeks, under the provisions of Section 612.385 of the Nevada Revised Statutes
(Misconduct). The employer's experience rating recoxd is not subject to charge,

Concurring: Ms. Witfenberg, Mr. Billings
Chaitperson Johnson did not patticipate in this discussion,

BOARD OF REVIEW

sl tenbeva bosiy

MARGARET WITTENBERG, BOARD MEM
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STATE OF NEVADA
DEPARTMENT OF EMPLOYMENT, TRAINING AND REHABILITATION
EMPLOYMENT SECURITY DIVISION
BOARD OF REVIEW
1325 Corporate Blvd., Suite A
Reno, Nevada 89502
Voice: (775) 823-6676
Fax: (775) 688-1151
NOTICE OF REVIEW

CALVIN § MURPHY
2606 LYNNWOOD ST #6
LAS VEGAS, NV 89109

CLAIMANT’S SSNY

GREYSTONE PARK APARTMENTS
5050 SDUNEVILLE
LAS VEGAS, NV 89118

A HEARING WILL BE HELD ON:

DATE: WEDNESDAY SEPTEMBER 11,2013
TOVIE; 01:20 PM PDT

LOCATION: RENO

1325 Corporate Blvd,, Suite A

Reno, NV §9502

Aviso: Bsta notificacién contiene informacién importante respecto a una

MAILING DATE: 08/30/2013

BOARD OF REVIEW CASE NUMBER!
V-13-B-01527 °

APPEAL TRIBUNAL CASE, NUMBER:
V-13-A-07539

APPELLANT: CALVIN § MURPHY
REPORTING INSTRUCTIONS:

CLATMANT: On the review hearing date and time,
the Board of Review will call you at

(909) 938-1576

If this number is incorrect, you must call (775)
823-6676; or toll-fiee (855) 421-7311, prior to the
hearing date and titne, to provide the corréct telephone
number where you can be reached for the review
hearing,

EMPLOYER: You will participate in the review
hearing by calling the Board of Review offices at
(775) 823-66776; or toll-free (855) 421~7311, fifteen

audiencia de apelacién sobro seguro de desempleo. Si tierte problotnas para (15) minutes prior to the hearing time, to provide the
leer 0 comprender inglés puede contactar a un vepresentante de la Divisién detolephone number where you can be reached for fhe

Seguridad de Empleo para aslstencia con Ia fraduccién. Los ntimeros de
teléfono son:

" Norte de Nevada....... 775.687-814 8
Sur de Nevada............ 702-486-2957
~ Linea Gratuita.,.on, 888-687-8147

hearing, :

ADDITIONAL ADVISEMENT TO ALL PARTIES:
As noted above, as a convenience to you, the hearing
will be conducted by telephone. However, as a
courtesy to all parties, if you prefer to appear in
person, please contact the Board of Review office at
the numbet above, prior to the hearing date, so
arrgngements may be made,

The Board of Review reviews testimony and records submitted at the Referec’s hearing, The Board does not accept new
evidence, The Board may refer a case back to the Referee for the taking of additional evidence if the record shows good cause

for non~appearance at the referee’s hearing.

Partles and their representatives may appear; witnesses need not appear, You will not be permitted to give new evidence, but
you may explain why you believe the evidence submitted to the Referee does or does not support the Referee decision, or why

"you believe the Refetee’s application, of the law is or is not propet,

If you have questlons about your review, you should contact the Board of Review at the address shown above, An attorney,
union agent, or other representatlve at the hearing may represent you at your own expense, Hearing procedures ave designed to
- . accommodate persons who have no representative; you are under no obligation to have a representative,

1

U 1 4.
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For Spanish Language Interpretation
Para la traduccién al Espafiol

Aviso: Bsta notificacién contiene informacién importante acerca de s reclamo,
incluyendo plazos para la apelacién. Si Ud. tiene problemas para leer y entender Inglés,
puede contactarse con un representante de la Divisién de seguiidad de empleo para
assistencia en traduccién, Los numeros de telefono son:

Bl Norte de Nevada . ... 775-687-8148
El Sur de Nevada , , ., . 702-486-2957
Numero de llamada gratnita . . . . 888-687-8147

Bsta decision establece que Ud. no tiene derecho a los beneficios del Seguro de
Desempleo. Usted tiene derecho a apelar esta decisién, La apelacién ante el Tribunal del
Distrito debe presentarse en el Condado en el que fue realizado el trabajo en la fecha
correspondiente o antes de la fecha lfmite para la apelacién ante el Tribunal tal como se
establece arriba (NRS 612.525 y NRS. 612.530). Si usted no la presenta dentro de este
plazo, puede perder el derecho de apelar y puede perder su oportunidad de recibir los
beneficios por desempleo o cuestionar un sobresueldo, Si usted no tiene derecho a los
beneficios por desempleo, usted podifa ser responsable del 1eembolso de algim beneficio
que haya tenido anteriormente.

JA 025




A STATE OF NEVADA ,
DEPARTMENT( IMPLOYMENT, TRAINING AND REH/ ITATION
EMPLOYMENT SECURITY DIVISION

OFFICE OF APPEALS
2800 E, St, Louis Ave, BOARD OF REVIEW 1325 Corporato Blvd., Suite C
Las Vegas, Nevada 89104-4227 . Reno, Nevada 89502
Voige: (702) 486-7933 ) Voice; (775) 823-6660
Fax: (775) 688-2686

Fax:  (702)486-7949

REQUEST FOR REVIEW BY EMPLOYMENT SECURITY BOARD OF REVIEW
ACKNOWLEDGEMENT OF RECEIPT OF APPEAL

REFEREE CASE NUMBER: V-13-A-07539

CALVIN S MURPHY
2606 LYNNWOOD ST #6 BOARD OF REVIEW CASE NUMBER: V-13-B-01527
LAS VEGAS, NV 89109

CLAIMANT’S SSN: |
GREYSTONE PARK APARTMENTS OUR OFFICE HAS RECEIVED THIS APPEAL, OR
5050 S DUNEVILLE RESPONSE TO AN APPEAL, THIS IS YOUR COPY, FOR
LAS VEGAS, NV 89118 YOUR RECORDS,

TO THE PARTY FILING THIS APPEAL: The Board of Review may decline to accept an appeal if the determination of the
claims office was affitmed by the Reforce, If the Board accepts the appeal, review will bo only of the record established at the
Refereo level. Tho Board reviews evidence but does not take new evidence, If the Board is convinced that further opportunity to
submit evidence should be provided, the Board will remand the case to the Referee for such a putpose, The Board may exeroise
Its discretion to provide the parties with an opportunity to present oral argument. There will bo no oral argument bofors the
Board unless tho Board orders it, Unless you are notified to the contrary, the Boatd’s decision will bs based solely upon the
evidence proviously provided, and any written argument submjtted timely to the Board in accordance with this notice.

To explain your reasons for the appoal: (1) state why, if your appeal to the Board was not filed within the time limit sot forth on
the Refbree’s decision, there was a delay in appealing; (2) state why, If you did not appear at the Referee’s hearing, you did not
appear; (3) state what errors you believe the Reforee made In the Findings of Fact portion of the decision; and (4) state what
errors you beliove the Referee made in the Reasons for Decision portion of the decision, Ploase use gnother sheet of paper,

SEL ATTACHED APPEAL

TO ANY OTHER PARTY: Please refer to the general information pertaining to reviews and to the appellant’s statement
attached. Ifyou wish to submit a response to the appellant’s statement, or any other statement to the Board of Review concerning
why you believe the decision of the Referee Is correct or incorrect, please submit the statement in writing to the Board of Review
(Reno or Las Vegas) no later than 11 days from the mailing date of this form, Pleassuse another sheet of paper,

APPEALS OFFICE USE:
Date appeal to Board was postmarked o filed in person; Augnst 5, 2013

Received by: ja
Looal office number:
Dato Copy was mailed: August 13, 2013
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| . STATE OF MEVARA {
DEPARTMENT OF EMPLOYMENT; TRAINING AND REHABILITATION
EMPLOYMENT SECURITY DIVISION
OFFICE OF APPEALS

2800 E. St, Louis Ave.
Las Vegas, Nevada 89104-4227
Voice; (702) 486-7933
Fax: (702) 486-7949

DECISION OF THE REFEREE: .
Date Decision is Mailed: 07/31/2013

Date Decision is Final;  08/12/2013

In the Matter of: SSN:

[ CALVIN S MURPHY ) Appearances!
2606 LYNNWOOD STREET # 6 ‘
LAS VEGAS, NV 89109 Claimant

Claimant Witness
‘ Employer Agent

[ GREYSTONE PARK APARTMENTS Employer Witness

5050 S DUNEVILLE

‘Appeal Rights: The decision is final unless a signed
appeal to the Board of Review is filed within 11
days of the decision’s mailing date or wnless good
cause for the delay is shown. An appeal may be
filed in person at the Appeals Office or by letter to
the address above,

(NRS 612.510)

LAS VEGAS, NV 89118

Case Number: V-13-A-07539

FINDINGS OF FACT: The claimant appealed from a determination denying benefits under the
voluntary leaving provisions of Nevada Revised Statutes (NRS) 612,380, The determination
included a ruling that the employer's experience rating record would not be charged wnder
NRS 612.551. The parties were advised the additional issue pursuant to NRS 612.385, whether
the claimant's discharge was for reasons associated with misconduct, would also be addr essed A

hearing was heId

Claimant filed an unemployment benefit claim effective June 2, 2013, A determination denylng
benefits was 1ssued on June 25,2013, The claimant filed a timely appeal. :

The employer pa1d 75% ot more of the claimant's base period earnings.

Claimant was' employed from July 13, 2011 through June 10, 2012 as a maintenance employee.
Claimant last wotked a completed shift on June 1, 2012, Clannant worked a set scheduled shift of Sam

until 4:30pm, Monday through Friday.

Claimant was discharged for being a no call no show on June 4, 2012,

Jo- - 1% -
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Nevada Appeal Case No. V. -A-07539 ‘

On June 1, 2012 claimant was arrested due to a warrant issued for his arrest for charges stemmmg from
possession of stolen property, Claimant was charged by the District Attorney s Office sometime in May

2012 for possession of stolen property. -

On Iune 2, 2012 claimant's gitlfriend (Ting) inforrhed the manager (Inezj of the -claimant's
incarceration. Claimant's gitlfriend did not tell the manager when the claimant Would be getting out or
how long he would be incarcerated. :

Claimant's next scheduled day of work was June 4, 2012, The employer did not receive contact from
the claimant or anyone else on his behalf on June 4, 2012, informing them of his inability to repoit to
work. Claimant could not call the employet himself from jail to inform them he would be unable to

* repott to work on June 4; 2012,
Claimant did not know how long he would be incarcerated until his Preliminary Heating, which was
Lield on June 10, 2012. On June 10, 2012 claimant was sentenced to one year in jail for charges of
being in possession of stolen property.
Claimant's gitlfiiend spoke with the manager sometime after June 10, 2012 and asked if she could pick

up the claimant's check, which the manager approved, The manager informed claimant's girlfriend the
employer could no longer hold claimant's job for him, Claimant's girlfriend picked up claimant's check

from the supervisor (Joe).
Claimant was in jail for a year, Claimant was released from jail on June 3, 2013,

Claimant was aware of the employer’s no call no show policy, which informed staff they were subject
to termination when being a no call no show for their shift,

REASONS FOR DECISION: NRS 612.380 provides for denial of benefits if an individual has left
his last or next-to-last employment without good cause or to seek other work, and wntil he earns -
remuneration in covered employment equal to or exceeding his weekly benefit amount in each of
ten weeks, or until he secures other employment, while NRS 612,551 provides for relief from
charges against an employer's account if the claimant left without good cause,

NRS 612.385 provides that a person is ineligible for benefits if he has been discharged from his
last or next-to-last employment for misconduct connected with the work, beginning with the week
in which the claim is filed and until he earns remuneration in covered employment equal to or
exceeding his weeldy benefit amount in each of not more than 15 weeks thereafter according to

the seriousness of the misconduct.
It is questionable whether this decision should be made under the voluntary quit provisions of

Section 612,380 of Nevada law, or under the discharge for misconduct provisions of Section 612.385 of
the law. In either case, however, a disqualification period would be assessed,

N

For unemployment purposes, the claimant's separation is deeined a discharge, in that clalmant was
separated in accordarice with company policy,

In Barnum vs, Willlams, 84 NV. 37, 436 P 2d.219 (1968), the Nevada Supreme Court reas:oned that
"misconduct,” within the meaning of the unemployment compensation law, means a deliberate violation

2
J. 18

—t
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Nevada Appeal Case No, Vi -A-07539 :

. .
ot distegard of reasonable standards, Carelessness or negligence showing substantial disregard of

duties is misconduct, while failute of performance because of inability, ordinary negligence in isolated
instances, and good faith etrors in judgment and discretion are excluded. In a later case, the Nevada
Supreme Court further refined ‘the definition by holding that misconduct requited an "element of
wrongfulness." Lellis v Archie 89 Nev. 550, at 553, 516 P.2d 469 (1973). Gamman v State,
Employment Security Department, 102 Nev. 563, at-565 729 P.2d 1335 (1986). Most tecently, the
Nevada State Supreme Court has held that: "Disqualifying mis¢onduct occurs when an employee
deliberately and unjustifiably. violates or disregards (his) employet's reasonable policy or standard or
otherwise acts in such a careless or negligent manner as to show a substantial disregard of the
employet's interests or the employee's duties and obligations to (his) employer," Clatk County School
District v Bundley, 122 Nev. 1440, 148 P, 3d 750 (2006). The Nevada State Supreme Court has held
that; "Thie employer bears the butden of proofto show that an employee engaged in deliberate or willful
misconduct sufficient to disqualify the employee from receiving unemployment benefits,” Clatk

County School District v Bundley 122 Nev. 1440,148 P‘.3d 750 (20006).

Claimant was discharged for being a no call no show on June 4, 2012, Claimant maintains he was
incarcerated and unable to call out or report for his scheduled shift,

_ In State, Emp, Sec, Dep't vs, Evans, 111 Nev. 1118, 901 P,2d 156 (1995), the Nevada Supreme Court
held that when a claimant is incarcerated befote a detetmination of guilt and dutifully calls his (or her)
employer to report continued absences because the claimant cannot pay the bail, thete is no misconduct

under NRS 612.385.

This case differs from Evans, Here, claimant admitted during the evidentiary heating that he was guilty
of the criminal conduct of being arrested based on a bench warrant issued due to charges brought
against him in May 2012 for being in possession of stolen property, which resulted in him being
charged for the conduct and his incarceration for one year. The claimant's admitted off-duty criminal
" conduct is connected with the work because said conduct resulted in the clajmant's inability to report
for wotk, dutifully notify the employer, and perform his job duties. Therefore, claimant's off-duty
ctiminal conduct, which adversely affected his ability to fulfill his dutiful obligations to the employer,
demonstrated a deliberate violation or distegard of reasonable standards of conduct so as to contain an
element of wrongfulness. Disqualifying misconduct connected with the work has been established.

NRS 612.551 provides that the experience rating record of an employer from whom the claimant
earned 75% or move of his wages shall not be charged if the employer provides evidence within
ten working days of the Notice of Claim Filing that the claimant left without good cause, or was

" discharged for misconduct,

The record contains sufficient evidence to warrant relief of charges.
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Nevada Appeal Case No, V- {07539 ' . (

"k
DECISION: The appealed determination issued under NRS 612.380 is null, void and set aside.
Pursuant to NRS 612,385, the claimant is ineligible for benefits from June 2, 2013 onward, until
claimant works in covered employment and earns an anioumd equal to or greater than the weekl:
benefit amount in each of ten weels. Under NRS 6{2.551, th\é\ mployer's account fis not subject

to charge,

DEIRDRE PARKER

m
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NEVADA BOARD OF REVIEW
DEPARTMENT OF EMPLOYMENT, TRAINING AND REHABILITATION

EMPLOYMENT SECURITY DIVISION

TRANSCRIPTION OF TESTIMONY

Claimant's Name: Calvin S. Murphy
SSN No., : .
Lower Authority Appeal Number: V-13-A-07539
Board Appeal Number: V-13-B-01527

Date of Hearing: July 30, 2013

Hearing Officer: Deirdre Parker
Date Transcript Completed: November 15, 2013
Appearances: . Calvin 8. Murphy, Claimant
Valerie Robertson, Employer Rep

Joseph Donahue, Employer Witness
Tina Watkins, Claimant Witness

Certification
I certify that the following pages, number 1 through Page No, '

constitute a full, true and correct transcription of the
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PARKER:

(

The Claimant i1s being dialed at area code 909-
938-1576. Telephone display shows the number

dialed 909-938-1576.

(Telephone call placed)

UNKNOWN :
PARKER:
UNKNOWN :
MURPHY :
PARKER:
MURPHY :

PARKER:

MURPHY :

PARKER:

MURPHY:

PARKER:

Hello.
Calvin Murphy please.
Yes, hold on.

Hello.

' Calvin Murphy please?

Yes, this is him.

This is Referee Parker with the State of Nevada
Unemployment Office of Appeals.

Okay.

If you hold the line, we're going to give the
Employer Greystone Park Apartments a call. One
moment.

Okay.

Thank you.

(Telephone call placed)

PARKER:

RECEPTIONIST:

PARKER:
RECEPTIONIST:

PARKER:

The Employer's witness Valerie Robertson is being
dialed locally. It's 735-3308. Telephone
display shows the number dialed as 735-3308.
Greystone Park Apartments. This is Dion, how may
I help you?

Hi, Valerie Robertson please.

Yeah, may I ask who's calling?

This is Referee Parker with the Nevada

Unemployment Appeals Office.
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RECEPTIONIST:

PARKER:
ROBERTSON:

PARKER:

ROBERTSON
PARKER;

ROBERTSON:

PARKER!:

WATKINS:
PARKER:
WATKINS:

PARKER:

MURPHY :
PARKER:!
MURPHY :

PARKER:

MURPHY :
PARKER:

Yes, ma'am, hold on. Okay.

Thank you.

Hi, this is Valerie. How may I help you?
This 1s Referee Parker with the State of Nevada
Unemployment Office of Appeals.

Hellos.

Let the record reflect the tape recorder has been
activated and will remain on for the duration of
the hearing and until all parties have been
disconnected,

Okay.
We do have present by telephone the Claimant, Mr.

Calvin Murphy. Any witnesses appearing on your
behalf for today's hearing, Mr. Murphy?

Yes, I'm here, Tina Watkins.

And you are, Ms. Watkins?

I'm his significant other. His live in

glrlfriend.

Okay. One moment. In the hearing proceedings, I
need Mr., Murphy addressing the referee as far as
witnesses. Who is your witness, Mr. Murphy?

Tina Watkins.

Any other witnesses on your behalf?

That's it.

Any agent or representative representing your
behalf of this hearing?

No.
All right. And also present by telephone we have

}
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ROBERTSON:
PARKER:

ROBERTSON:
PARKER:
ﬁOBERTSON:
PARKER:
ROBERTSON:

PARKER:

ROBERTSON:

PARKER:

ROBERTSON:

PARKER:

( 4

on behaif of the Employer, Greystone Park
Apartments, Ms. Valerie Robertson. Ms.
Robertson, are you a witness providing a
statement of testimony concerning the Claimant's
employment and separation?

I was not here at the time but I am representing

Greystone for that.

All right. Any witnesses appearing on behalf of
the company?

Joe Donahue.

First name again?

Joseph Donahue.

Any other witnesses?

No, ma'am,

Is Mr. Donahue present with you now or is he at
another telephone number?

No, he's here with me.

And your capacity, Ms. Robertson, are you acting
as an agent on behalf of the company?

Yes, I am.

Okay. Because we have to question witnesses, Ms.
Watkins, we're going to have you disconnect the
telephone line and you'll need to be separated
from Mr. Murphy in an entire different room while
he provides statement of testimony. IFf your
testimony is relevant and needed, you'll be

contacted at a later time and brought back into

the hearing procedures.

24
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| WATKINS:

PARKER:

MURPHY :

PARKER:

MURPHY :
PARKER:
MURPHY :

PARKER:

ROBERTSON :
PARKER:

Yes, okay.
Are you sequestered from your witness, Mr.
Murphy?

Say it again?

Are you sequestered and away from your witness,
Ms. Watkins?

Yes, I am.

has she disconnected the telephone line?

Yes, she is.

All right. This hearing is being held to receive
information on the issues described in the notice
mailed to you. I'll go through some prehearing
instructions first. After I have completed those
instructions, I'Il place you under oath, Mr.
Donahue, and question you regarding the
Claimant's employment and reasons for Separation.
After I've questioned you, Ms. Robertson will
have the opportunity to question you and then Mr.
Murphy will have the opportunity to cross-examine
and question you. |

Okay.

Once Mr. Donahue has been completely questioned,
I'1l then place you under oath, Mr. Murphy,
question you regarding your employment and
reasons for separation. After I've ques£ioned
you, Ms. Robertson will have the opportunity to

cross-examine and question you.

If your witness' testimony is relevant, I'11

~ 5 o~ [ RS 25_.
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ROBERTSON:

PARKER:

question Ms. Watkins. When questioning Ms.
Watkins, it's important that you understand that
you're not assisting your witness with any
questions posed or any answers that your witness
provides. After questioning Ms. Watkins, Mr,
Murphy, you will be allowed to question her and
then Ms. Robertson will be allowed to crogs—
examine and question her.

Once all the questioning has been completed
by both sides of the parties, if there's anything
either Mr. Donahﬁe or Mr, Murphy feel we have not
covered in your testimony that was relevant or
left out, you both will be given the opportunity
individually to make an additional statement and
then both Ms. Robertson and Mr. Murphy will be
given the opportunity to make a closing statement
explaining why you believe benefits should or
should not be allowed.

You do have the right to offer evidence
during the hearing in accordance with the notice
of hearing insfructions. As well as the right to
object to any evidence being offered, along with
agency documents which I will be entering into
the record as evidence.

Any questions regarding the procedures
explailned, Ms, Robertson?

No, ma'am.

Any questions regarding the procedures explained,

— ~ G o~ 26
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MURPHY :
PARKER :

Mr. Murphy?

No, ma'am,

With that, we are officially on record in Nevada
appeal case V-13-A-07539. The Claimant's name is
Calvin 8. Murphy, last four digits of his social
is

This hearing is taking place on Tuesday,
July 30, 2013 at 10:39 a.m. in the Office of the
Appeals Referee of Las Vegas, Nevada. The
parties are all present by telephone. My name is
Ms. Parker and I am the appeals referee assigned
by the State of Nevada to hear this case.

This hearing is the result of a timely
claims appeal to a department determination
issued June 25th, 2013 which denied benefits to
the Claimant under the provisions of NRS 612.380
in that the Claimant voluntarily quit without
good cause.

A person is ineligible to receive benefits
for the week in which they voluntarily left their
last or next to last employment, one without good
cause and until they return to work in subsequent
covered employment and earns their weekly benefit
amount in each of ten weeks or two, to seek other
employment until they've secured employment and
is subsequently unemployed through no fault of

thelr own.

The determination includes a ruling pursuant
'-\
~ 7~ . v
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to NRS 612.551 which states the Employer's
account will not be subject to charges., Any
Employer who has pald 75 percent or more of a
Claimant's base period wages has the right to
protest charging of benefits paid to their
account. The protest must be made within ten
business days of the notice of determination,
ldentify the Employers having contributed 75

percent of the base period wages.

The parties were advised that the additional
igsue pursuant to NRS 612.385 was that the
Claimant's discharge was for reasons associated
with misconduct would also be addressed.
Misconduct is not specifically defined by
statute. However, the Nevada Supreme Court has
ruled that the Claimant's actions must contain an
element of wrongfulness. The Employer must also
substantiate by a preponderance of evidence
willful and deliberate misconduct on the
Claimant's behalf in order for disqualification
of benefits to occur.

This 1s your only evidentiary hearing
required by law on these issues which means it's
your last opportunity to submit new evidence,

All testimony is required to be taken under oatﬁ.
The hearing is being tape recorded and within two
weeks from today's hearing date, you will receive

a written decision by mail., Three parties may

~ 8~ W :38
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ROBERTSON:

PARKER:

ROBERTSON:

PARKER:

MURPHY :

PARKER:

MURPHY :

PARKER:

(
appeal that decision if they disagree. Yourself,

Mr. Murphy, the Employer as well as the local

unemployment office.

The notice of hearing advised all parties
they had the right to review the documents of the
appeal file and did you receive a mailed packet
of exhibits with today's notice hearing letter,
Ms. Robertson?

Yes, I have.

And looking at the notice of hearing letter, is

this still the accurate mailing address on behalf

of the Employer?

Yes, it is.

Thank you. Mr, Murphy, did you receive the mail

packet of exhibits with today's notice of hearing

lettexr?

Yes, I did.

And looking at the notice of hearing letter, is
this still your accurate mailing address?
Yes, it is.
Thank you. At this time I'm required pursuant to
NRS 612.500 éf Nevada law to admit into the
record those department documents which are
material to the issues and these documents will
be given whatever evidentiary weight that is
appropriate.

Exhibits 1 and 2 are both computer printout

screens from the local unemployment office.
~ 9 29
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ROBERTSON:

PARKER:

ROBERTSON

PARKER:

MURPHY :

PARKER:

MURPHY :

PARKER:

( 10

Exhibit 3 is the Employer's notice of claim
filed form and thelr response to the notice of

claim filed.
Exhibits 4-A/4-B/4-C 1s the record of fact

finding from the unemployment adjudication
division on the discharge issues.

Exhibits 5-A/5-B is the notice of
determination letter under appeal issued under

the voluntary quit provision.

Exhibit 6-A is the Claimant's typed letter‘
of appeal with signature dated June 28, 2013.
Exhibit 6-B is the envelope postmarked July lst,
2013 in which the unemployment division received
the Claimant's letter of appeal.

Any questions, Ms. Robertson, regarding the
exhibits identified?

No, ma'am.

Do you have any objection to the admittance into
the record as evidence?

No, I do not,
Any questions, Mr. Murphy, regarding the exhibilts

identified?

No.

Do you have any objection to their admittance
into the record as evidence?

Yes.,

What exhibit are you referring to as far as

objection?

30
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MURPHY :

PARKER:

MURPHY:

PARKER:

MURPHY :

PARKER:

MURPHY :

PARKER:

MURPHY:

PARKER:

MURPHY :

PARKER:

The objection is that it was told that I --

One moment, sir. What exhibits are you referring
to in your exhibit packet?

The first denial of benefits, exhibit —-

The exhibit is the handwritten number on the
stamp of the exhibit stamp in the right bottom
corner of your documént.

Okay. So it'd be 13-A.

We don't have a 13-A, sir. What's does the top
of the document read for identification purposes?
Okay, it says -- at the top of the page it shows
it's advising me that I was denied my benefits
because of abandoning the job in the first
letter,

Are you referring to the notilce of determination,
Exhibit 5-A/5-B mailed June 25th, 2013?

Yes.

What is your objection to this document being
admitted into the record as evidence?

Because the person that I took in the information
when I first talked to her, she had misquoted all
the information that was said on the letter that
was sent to me. And she was saylng that I was
arrested on outstanding warrants which was not
true,

Okay. What you're stating in Exhibit 5-A, my
question to you is relevancy of the exhibit first

as to the reasons for the hearing. Is there a

31
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MURPHY :

PARKER:

MURPHY :
PARKER:

MURPHY :

PARKER:

MURPHY :

PARKER:

specific exhibit that you have an objection to
based on the content of the documentation
concerning the reasons that you were terminated
because -

That's what I'm explaining.

Okay. Well, it's apparent that you're not
agreeing with the determination because you filed
an appeal. That's why we're having the hearing.
Oh.

Is there a specific exhibit that you have an
objection to is my question as being admitted
into the record as evidence based on the document
and its relevancy to today's hearing procedures?
Okay. That's what I needed -- you want more
understanding of it.

Any objection that you have to any other
exhibits?

No.,
All right. TI'll note for the record your

objection to Exhibit 5-A/5~B being admitted into
the record as being overruled in that the
documentation is the actual notice of
determination on your appeal. With that,

Exhibits 1 through 6-B have been admitted.

(Exhibit numbers 1 through 6-B received into évidence.)

PARKER:

DONAHUE:

Mr. Donahue, I'm going to place you under oath at

this time.

Yes.

e )v;' 32
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PARKER:
DONAHUE ;

PARKER:

DONAHUE:

PARKER:

DONAHUE

PARKER:

DONAHUE :

PARKER:

DONAHUE

PARKER:

DONAHUE:

PARKER:

DONAHUE :

PARKER:

( 13

{(Joseph bonahue sworn)
Mr. Donahue, sir.
Yes, I understand.
Do you swear or affirm under the penalty of
perjury that the testimony you provide today will
be the truth and nothing but the truth?
Yes, I do.
For the record will you please state your name,
spell your name and state your position with the
Employer?
My name Joseph G. Donahue, that's J~O—S—E—P—H,
middle initial G, last name D-O-N-A-H-U-E.
Maintenance supervisor for Greystone Park
Apartments.
What was the date of hire for Mr. Murphy with
your company?
July 13th, 2011,
What was the effective separation date of the
employment?
June 10th, 2012,
What position was Mr. Murphy employed at the time
of the separation?
He was a maintenance worker. He did repairs and
turns for our apartments.
Was his employment full time?
Yes, it was.
What was his last physical date of work where he

completed his full shift?

~ 13 ~
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DONAHUE:
PARKER:
DONAHUE:

PARKER:

DONAHUE:
PARKER:
DONAHUE :

PARKER:

DONAHUE :
PARKER:
DONAHUR :
PARKER:
DONAHUE :

PARKER:

DONAHUE :

PARKER:

DONAHUE::

PARKER:

DONAHUE:

One second please.
All right. Hello.

Last full day of employment was June lst, 2012.
Was Mr. Murphy discharged by Greystone Park
Apartments?

No.
Did Mr. Murphy resign from his position?

I don't know that answer.

Were you involved in the separation of Mr. Murphy
in regard to the incident that led to the
separation?

No.

What was the reason for Mr. Murphy's separation?
From what I understand, on Monday, the 4th when

he didn't show and we were told that —-

The 4th of?

~- he was incarcerated by the Nevada police and
I'm assuming that my management or supervisor

terminated him then.

When you state the 4th, what month and year are
you referring to, sir? .

Oh, I'm sorry, June 4th, 2012,

Was Mr. Murphy scheduled to report to work June
4, 20127

Yes, that i1s correct,

Did Mr. Murphy work a set schedule as a full time
employee?

Yes, he did.

~ 14 ~ :34
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PARKER:
DONAHUE :

PARKER:
DONAHUR:;
PARKER:
DONAHUE :
PARKER:
DONAHUE: ;
PARKER:
DONAHUE ;
PARKER:
DONAHUE ;

PARKER:

DONAHUE:

PARKER:

DONAHUE

PARKER:

What was his shift?

Monday through Friday, 8:00 a.m. to 4:30 p.m.
Who contacted the Employer advising them the
Claimant was incarcerated?

I was informed through the manager of the
building where he lives on Monday, June 4th,
2012.

Who was that manager?

Her name was Judy Webb.

Was Ms. Webb employed with Greystone Park
Apartments?

Yes.

What was her title with the Employer?

She was the manager of the complex called
Lynnwood Place where Mr.‘Murphy lives.

Was Lynnwood Place a property owned by Greystone
Park Apartments?

Yes, that is correct.

What did Ms. Webb inform you on June 4th, 2012°?
I ran over to see if Calvin was at home or has
she seen him because he didn't report to work.
At that time she told me that he was incarcerated
on —-- or Saturday morning early by Metro Police
of Nevada and that he probably won't be in.
Saturday, what date?

No, Monday, June 4, 2012.
All right. You indicated that Ms. Webb informed

you that Mr., Murphy was incarcerated on Saturday.

T 35
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DONAHUE :

PARKER:

DONAHUE: :

PARKER:

DONAHUE :

PARKER!

DONAHUE :

PARKER:

DONAHUE: :

PARKER;:

DONAHUL: :

PARKER:

DONAHUE: :

PARKER:

DONAHUE::

PARKER:

- 16

Well she told me Monday that he was incarcerated-
on Saturday morning.

On Saturday, what was that date that you're
referring to that the Claimant was incarcerated?

June 2nd, 2012.

Did you question Ms. Webb how she became aware of
this information?

She told me that Calvin's girlfriend told her.
Did Ms. Webb identify who the Claimant's
girlfriend was that gave her this information?
Yes, she said Tina.

Did you or anyone else with Greystone Park
receive any contact from the Claimant in regards
to his inability to report to work as scheduled
for June 4, 2012?

I only have hearsay that my manager was told. I
was not there when she was told. It's only
hearsay.

Who is your manager?

Her name was Inez, I really don't remember her

last name,

Is she still employed with the Employer?

No, she's not.

All right. And who did you hear it from? Did
you get the record from the manager Inez?

From the manager, yes, later that morning. June

4th.
What did the manager Imez tell you?

~ 16 ~ " 3(;
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DONAHUE :

PARKER:

DONAHUE:

PARKER:

DONAHUE:
PARKER:
DONAHUE:

PARKER:

DONAHUE :

PARKER:

DONAHUE:

PARKER:

DONAHUE:

PARKER:

DONAHUE :

PARKER:

(, 17
That Mr., Murphy was incarcerated by the Nevada

police and that he won't be in.
What time was this conversation?
I don't know exactly., I want to say somewhere
between 10:00 and 11:00 a.m. on June 4th of 2012.
And looking at Exhibit 3, the Employer's response
to the unemployment division's request for
information concerning the Claimant's employment
and separation, the documentation shows the
Claimant was discharged for a no call/no show.

Is this accurate?

Yes, that's what I was told.

And who were you told this by?

My previous manager Inez Cabrerra.

What date was Mr. Murphy considered a no call/no

show?
On June 4th, 2012.
Was this the final or specific incident that went

to the separation?

Yes.

Did anyone contact the Employer on Mr. Murphy's "

behalf after June 4, 2012°?
I cannot answer that guestion. I do not know the

answer.

Was Mr. Murphy scheduled for any additional days

after June 4, 2012 that he did not report?

No.
You testified earlier that Mr, Murphy was a full

- ¥ - .37
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DONAHUE:

PARKER:

DONAHUE::
PARKER:
DONAHUE: ¢
PARKER:
DONAHUE:
PARKER:
DONAHUE:
PARKER:
DONAHUE;

PARKER:

DONAHUE:

( 18
time employee with a set schedule Monday through

Friday, 8:00 a.m. to 4:30 p.m. Why was he not

considered on the schedule after June 4, 20127

"Well my manager told me it was because of belng a

no call/no show on Monday, that he was done.
Is theie a reason that the employment was not
severed until June 10 of 2012 if the manager
considered him quote unguote done on June 4,
20127

T assume because of payroll. But like I said,
T'm mainly out on the property and a lot of these
(indiscernible) I'm not involved in.

Did you or anyone with the Employer ever receive
any contact from the Claimant once he was
released from jail?

When he was released I saw him, personally I saw
him and say hi, how you doing. That's as far as
our conversation was,

And when was this conversation?

I'11l guess it's a day or two after Mr. Murphy was
released and I do not know the date.

Do you know the Claimant's release date?

I'm sorry.

Do you know Mr. Murphy's release date from jail?

No, I do not.
Was there a policy vilolated that led to the

termination?

Yes, no call/no show, Nevada state law.

v 38
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PARKER:

DONAHUE ;

PARKER:
DONAHUE:

|| PARKER:

DONAHUE!

PARKER:

DONAHUE :

PARKER:

DONARUE :

PARKER: .

DONAHUE :

PARKER:

DONAHUE :

( 19

What Nevada state law 1s in regards to no call/no
show?

If you're a no call/no show, then they can make
him be terminated on that date.

What law are you referring to?

T assume it's just company policy., I don't
personally have the paperwork in front of me.
That's what I've been told ever since I came out
in Vegas in 2006.

Does the Employer have a policy in writing
regarding no call/no shows?

Yes, it's in our contract.

What does the contract state?

You're asking me something that I can't quote
word for word. I read my policy seven years ago.
I don't remember it word for word.

What statute are you referring to that is in
regards to the no call/no show?

In our contract handbook, it states if you're a
no call/no show, then we as the company have the
right to let you go on that day.

How was Mr. Murphy made aware of the no call/no
show policy that you've referred to?

Again, I cannot answer that. It was up to my
manager.

Okay. Did all employees receive handbooks at the
time of hire? ’

Yes, we do. Yes, they did.

~ 19 ~ 39
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PARKER:

DONAHUE: :

PARKER:

ROBERTSON:
PARKER:
ROBERTSON:
PARKER:
MURPHY:
PARKER!
MURPHY :
PARKER:

MURPHY :

PARKER:

MURPHY :

DONAHUR: ;

MURPHY:

DONAHUE :

MURPHY :

PARKER:

MURPHY :

Did Mr. Murphy have any prior written wverbal
warnings for any similar infractlons involving a
no call/no show?

No, ma'amn.

Those are my questions for Mr. Donahue. Any
questions for him, Ms; Robertson?

Sorry, say again?

Any questions for Mr. Donahue?

Not at this time.

Any questions for Mr. Donahue, Mr. Murphy?

Yes, I do,

Proceed.

As for a witness, my girlfriend @ina ;—

Make sure you're posing a question, sir.

My girlfriend Tina actually informed Ms. Cabrerra
You're making a statement, Mr. Murphy. Make sure
you're asking Mr. Donahue a question.

Oh. Oh, okay. On Saturday, June 2nd, Mr,

Donahue, did Tina talk to Ms. Cabrerra and told

her about me being incarcerated?

I do not have that answer. I do not know,
Okay. And she talked to you,

No, definitely not.

That's all I have to say to him.

One moment. I'm going to place you under ocath at

this time, Mr. Murphy.

Say that again?

~ 20 ~ (W 41)

JA 050




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

PARKER:

MURPHY :
PARKER:

MURPHY :

PARKER:

MURPHY :

PARKER:!

MURPHY :
PARKER:
MURPHY :

PARKER:

MURPHY :
PARKER:
MURPRHY :

PARKER:

MURPHY :
PARKER:
MURPHY :

PARKER:

MURPHY :

I'm going to place you under oath at this time.

Okay.
(Calvin Murphy sworn)
What was your date of hire with Greystone Park
Apartments? ‘
It was July 13th, 2011.
What was your effective separation date from
them?
My effective separation date was June 4th, 2012.
What position were you employed in at the time of
separation?
Apartment maintenance.
Was this considered full time employment?
Yes, 1t was,
What was the last date you worked your full
shift?
June 1st.
of 20127
2012.
Did you quit your position as maintenance
employee?
Yes, I was.
Did you quit your position?
No, I didn't.
What were you referring to yes, I was before when
you said yes, I was? |

I was employed, you asked me was I employed full

position.

T g. 4l
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PARKER:
MURPHY :

PARKER:

MURPHY :

PARKER:

MURPHY:

PARKER:

MURPHY :
PARKER:
MURPHY !
PARKER:
MURPHY :

PARKER:

MURPHY ¢

PARKER:

MURPHY:

PARKER:

MURPHY :

Were you discharged by the Employer?
Yes, I was.
On what date were you notified of your

termination?

I wasn't told at any time that I was discharged
until my girlfriend had wrote me in a letter and
that they no longer wasn't going to hold my job
no more.

pDid you work a set scheduled shift with the
Employer?

Repeat that again?

Did you work a set scheduled shift with the
Employer?

Yes, I did.

And what was that shift?

From 8:00 a.m, to 4:30 p.m.

What days of the week?

Monday through Friday.

After June 1st, 2012, what was your next
gscheduled day of work?

It was going to be June 4th, 2012.

Oon June 4th, 2012, did you report to work as
scheduled?

No, my girlfriend had informed the manager at
that time, Inez Cabrerra, that I wasn't going to
be in because of the incarceratioﬁ.

Your girlfriend's name for the record?

Tina Watkins.

JA 052
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MURPHY:
PARKER :
MURPHY :
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PARKER:
MURPHY :
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MURPHY;

PARKER:

MURPHY :

PARKER:

MURPHY :

PARKER:

MURPHY :

PARKER:

MURPHY:

( 23

On what date did Ms. Watkins hold this
conversation with Ms. Cabrerra?

2nd of June, 2012,

On what date were you incarcerated?
June lst, 2012.
At what time? |
At 10:30 p.m.
What date were you released from jail?
June 3rd, 2013,

Were you in Jjail for over a year?

A year,

Is that a yes or a no?

Just one year.

Okay. What was the reason that led to your

incarceration?

My reason for incarceration was possession of
stolen property.

Was that -—- were you in possessing of stolen
property on October, correction on June lst of
2012 at the time of the arrest?

No.

Was it a prior charge of possession of stolen
property?

Yes, 1t was.

And when was that charge made?

That charge was made 11 months after both of them
received that stolen property and that happened
April 2011,

b
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MURPHY :
PARKER:

MURPHY ;

PARKER:

MURPHY :

PARKER:

MURPHY :

PARKER:

MURPHY ;

PARKER:

MURPHY:

PARKER:

MURPHY :

( 24

Did you appear before a judge or magistrate
regarding the possession of stolen charges?

No, I didn't untill after I was arrested.

Were you ever arrested in 2011 for the charges of
possession of stolen property?

No, I wasn't,

Were you ever cited by the police for possession
of stolen property?

No, I wasn't,

If you had never been arrested for possession of
stolen property and you had never been cited for
possession of stolen property, what led to your
arrest for the charge of June lst of 20127

At the time it was told -- at the time they had
came to retrieve the stolen property, they said
that that was later -- I was later charged with
by the DA's office and this was much later,

When were you charged by the district attorney's
office?

It was -- at that time, this was 11 months later.
So they had to be from April -~ it had to bhe in
May of 2012. ’

What were you charged wilth by the district
attorney in May of 20127

Possession of stolen property.

And why were you actually arrested on June 1lst of

20127

At the time I was stopped on my bike and I was on

44
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PARKER:
MURPHY :
PARKER:
MURPHY :

PARKER:

MURPHY :
PARKER:

MURPHY :

PARKER:

MURPHY :
PARKER:
MURPHY :

PARKER:

MURPHY :

( 25
my way with no lights on it and I was pulled over
and at the time they was asking me questions,
they was running a background check and they said
that I had an arrest warrant.

When you say they, who are you referring to?
Metro -- Las Vegas Metro Police Department.

What was the warrant for?

Posgession of stolen property,

Was it for the same charges that you were charged
with by the district attorney office back in May
of 2012 that this warrant was issued on?

Yes.

Did you know the warrant had been issued out on
you?

No, I didn't.

Had you missed any assigned court dates in
regards to the charge of possession of stolen
property that would have led to the warrant?

I never had any.

What was the basis for the warrant being issued?
Can you repeat that?

What was the reason or basis for the warrant
being issued?

The reason that the warrant was ilssued because of
as they sald that it was reported stolen and then
later on that the DA had picked it up after they
had the victim write out a report saying that it

was stolen and then later on they had found out
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that I wasn't the one who stole it, but I was the

one who had received it. Who had had it in my

possession.

PARKER: Why were you in jail for one year?

MURPHY : Because of the possession of stolen property and
they gave me one year.

PARKER: Were you actually charged wilth the possession of :
stolen property where your sentencing was a year
of jail time?

MURPHY : Yes, it was.

PARKER: Did you or anyone else contact the Employer after
October (sic) 2nd, 2012 to advise them when you
or you would be missing any further dates of
work?

MURPHY: Was it me or --

PARKER: Did you or anyone on your behalf contact the
Employer after June, correction, 2nd of 2012 to
advise them that you would not be reporting to
work as scheduled?

MURPHY : Yes.

PARKER!: Who did?

MURPHY : Tina Watkins.

PARKER: On what date?

MURPHY ; On the 5th or 4th, matter of fact on the 4th of
June she had let her know that I was still
incarcerated.

PARKER: Let who know?

MURPHY : Ms. Cabrerra. ‘

Ve 486
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MURPHY:
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MURPHY :
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MURPHY ;
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Did Ms. Watkins inform Ms. Cabrerra of a release
date for you?
She couldn't have,
And why ~- lis there any reason why she could not
have?
Because at the time I was still going back and
forth to court and at that time she couldn't have
known because I was released from the job after
-- at the time that I wasn't getting out. And
that was like after the 10th of June.
June 10th of what year?
2012.
And what did you find out specifically on June 10
of 20127
Because I had went to a preliminary hearing and I
was charged with possession of stolen property
and I didn't have no bail money to bail out on a
$40,000 bail. So I couldn't go nowhere.
What was the bail amount?
40,000.
Were you aware of the Employer's no call/no show
policy?
Not at that time, no.
Did you recelve a company handbook at the time of
hire?
Yes, I did.
Did it contain the no call/no show policy in it?

I didn't read that on its behalf.

~ 27 ~ Use 4%

JA 057




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

PARKER:

MURPHY:

PARKER:

MURPHY :
PARKER:
MURPHY:
PARKER:
MURPHY ¢

PARKER:

MURPHY :
PARKER:
MURPHY:
PARKER:

MURPHY :
PARKER:

28

Did you read the handbook at all?

Yes, I did. Matter of fact, we had to -- we had
talked about it, me and the supervisor about that
situation of not calling in and it was talked
over between me and my supervisor Joe. Ifﬂyou
don't call in, you can't be released from not
calling in.

When was that conversation held with you with the
supervisor Joe.

That was in 2011 at the time of being hired.

And what was Joe's last name?

I can't pronounce it.

Can you spell it?

No, I can't spell his name.

All right. Were you then aware of the —-— strike
that. Were you aware of the no call/no show
policy that 1f you did not call in, you could be

let go or released verbally by the supervisor
Joe?

Yeah,

Is that a yes or no when you say yeah?

That's a yes.

Did you have any prior written or verbal warnings
from any similar infractions involving no call/no
shows?

No, ma'am.

What was the last date you or someone on your

behalf contacted the Employer in regards to your

e 48
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MURPHY :

PARKER:

MURPHY:
PARKER:
MURPHY :

PARKER:

MURPHY :

PARKER:

MURPHY:

PARKER:

MURPHY :

PARKER:

MURPHY ;

PARKER ¢

MURPHY :

PARKER:

inability to report to work?

It was Tina Watkins on June 2nd, 2012.

After June 2nd of 2012, was there any further
contact from you or anyone else on your behalf to
the Employer to advise them that you would not be
able to report to work as scheduled?

Yes, it was. It was Tina Watkins.

On what date?

June 7th or 8th.

Were you present when Ms. Watkins made the
contact?

No, I wasn't,

Do you know who Ms. Watkilns spoke to?

She talked to Ms. Cabrerra. And Joe.

If you were not present, how do you know there
was a contact by Ms., Watkins on June 7 or June

8th of 20127

She writes me all the time. She was writing me
all the time.

What was the contact between Ms. Watkins and Ms.
Cabrerra and the supervisor Joe on June 7 or 8 of
20127

It was physical presence.

What was she told?

She was -- she had delivered the message to them
to let them know that I wasn't going to be able
to return back to work.

D1d she give him a reason why?
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MURPHY :

PARKER:

MURPHY :
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MURPHY :

PARKER:

MURPHY :
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ROBERTSON:

PARKER:

MURPHY :

PARKER:

MURPHY :

PARKER:

She let them know —- she informed them to let
them know that the reason why I was incarcerated.
That she was to pick up my =-- that I asked her to
ask Ms. Inez Cabrerra could she pick up my check
and they let her have it.

Did you ever contact the Employer to request any
type of leave of absence to cover your
incarceration period?

No, I didn't have no way.

Did you ever lnstruct anyone on your behalf to
contact the Employser to request leave of absence
on your behalf while you were incarcerated?

To instruct them how?

Did you ever instruct anyone on your behalf to
contact the Employer to request a leave of
absence for you?

No.
Okay. Those are my questions for Mr. Murphy.

Any gqguestions for him, Ms. Robertson?

Not at this time.

If you bring in your witness, Ms. Watkins, Mr.
Murphy, so I can question her please.

Yes, hold on one minute please.

All right. You guys need to be on the phone at
the same time so you can hear my line of
questioning as well. o

Okay. She's present.

Ms, Watkins, I'm going to place you under oath at
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WATKINS:

PARKER:

WATKINS:

PARKER:

WATKINS:
PARKER:

WATKINS:

PARKER:

this time.
Okay.

(Tina Watkins sworn)
For  the reéord, will you please state your name,
spell your name and state your relationship to
Mr. Murphy?
Okay, I go b§ Tina, but my first name 1ls Aitelia,
A-I~-T-p-L~I-A, middle initial J, last name
Watkins, W-A-T-K-I-N-S. And I'm his live in
glrlfriend.
Did you contact the Employer Greystone Park
Apartments on Mr, Murphy's behalf in regards to
his inability to report to work?
Yes, I did.
On what date?
He got arrested that Friday evening. I was over
there that Saturday morning, June 2nd, spoke with
Inez. I saw Joe, he was leaving the office going
gomewhere and I just saild Calvin's in jail,
that's all I said to him. But I went inside and
explained the whole thing to Inez. She told me
to keep her informed. I asked is there any way
to hold the job for him. She said if he's not
going to be there you know a long time, maybe a
day or two. But I told‘her I didn't know. She
told me to keep her informed.
Did you have any further contact with anyone with
the Employer on behalf of Mr. Murphy after June
51

~ 31 ~

JA 061




10
11
12
13
14
15
16
127
18
19
20
21
22
23
24
25
26
217
28

| WATKINS:

PARKER:

WATKINS:

PARKER:

WATKINS:

2nd of 20127

Yes, getting close to payday when I found out
that he would be going back and forxrth to court
and I knew that he wouldn't be able to pick up
his check and I needed to pay bills. I went back
over there and I talked with Inez about picking
up his check. She told me no problem, that since
she knows who I am that I could come pick up his
check., And the day I went to pick up his check,
she had just left. Joe was there leaving the
office. I asked him to give me the check. He
gsays yeah, he sald because Inez sald that I could
have it and Joe gave me his check, his last
check.

On what date was this?

That was payday, two weeks after. I'm not sure
what that was., If it was the 14th or what, I'm

not sure.

On what date did you speak to the manager Inez
Cabrerra?

I went over there I think 1t was right after the
10th, because he found out he wasn't getting out
and going to court. I'm not real sure of the
date exactly. But I did go there and talk to her
and she just told me to keep her informed and
that's when I asked could I pick up his cheék
payday because it looked like he wasn't going to

be there. This was going to be the following

.32 - 52
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PARKER:

WATKINS:
PARKER:

WATKINS:

PARKER!

WATKINS:

PARKER:

MURPHY :
PARKER:
ROBERTSON:
PARKER:
ROBERTSON:

‘Joe doesn't work on Saturdays.

Friday.

And when you say after the 10th, what month are
you referring to and year?

Of June 2012.

What did you find out after June 10th of 2012
regarding Mr. Murphy's incarceration?

That the charge was that he was being held on,
found out what the bail was and that he would be
going back and forth to court. So I knew he
wouldn't be out to pick up his check.

Did you ever give anyone with Greystone Park
Apartments a definite release date from jail for

Mr. Murphy?

No, ma'am, I had no way of knowing. He was still

going back and forth to court. So I had no way
of knowing anything.

Those are my questions for your witness. Any
questions for her, Mr. Murphy?

I don't.

Any questions for the witness, Ms., Robertson?
Yes, I do have a question for her,

Okay.

It says on Exhibit 6~A in the letter from Calvin
to appeal the denial of unemployment letter that
they wrote or that he wrote, it says that Mrs.
Watkins said that she advised Joe on a Saturday.

So there's no

possible way that could have happened.

(WA 5 3
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PARKER:

ROBERTSON :

WATKINS:

ROBERTSON:

PARKER:
WATKINS:

PARKER;

DONAHUE :

PARKER:

ROBERTSON:

PARKER:

MURPHY !

PARKER:

Make sure you're posing a question please.

The question is are you sure that you spoke with
Joe on that Saturday that is reflected in this
letter, stated in this letter?

Yes, I am. I don't know if he was working or

what, but he was coming out of the office when I

went to talk with Inez. I don't know whether he

was working or not.

Okay. No further questions at this time.

Thank you, Ms. Watkins. You can disconnect or
leave the area.

Okay, I'll give you back to Mr. Murphy.

Is' there anything, Mr. Donahue, you feel we have
not covered in your testimony that's relevant and
you'd like to add?

No, everything is okay.

All right., Would you like to give a closing
statement on behalf of the Employer, Ms.
Robertson, as to why you believe benefits should
or should not be allowed?

I'm neutral on that,

All right. Is there anything, Mr. Murphy, you
feel we have not covered in your testimony that's
relevant and you would like to add?

I'm okay.

Would you like to give a closing statement

explaining why you believe benefits should be

allowed?

. 54
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MURPHY:
PARKER:

MURPHY :

PARKER:

MURPHY :

PARKER:

Yes, I would.

Proceed.

For the statements that were said and the letters
I received, there was a lot of misunderstanding
about what was told about me leaving the job.

And I think that by having this hearing that
everything come to the true understanding and the
truth, And I'm thinking that I am well deserving
of my benefits.

Anything else?

But I just want to comment on Valerie saying that
Joe don't work on Saturdays. I've been working '
with Joe just about a full year and I know that
Joe works on emergency calls or whatever and if
it was a Saturday or a Sunday or whatever, Joe
his responsibility is to show up to the job. So
the comment that she had made towards Ms, Watkins
was (indiscernible) because Joe is on a 24-hour
call period because he is a supervisor. And he
does show up even at 2:00 in the morning. So him
being there on a Saturday, it wouldn't be no
surprise to anyone that's around that complex.

So I just wanted to let you know that Joe is a
supervisor that i1s on a 24~hour call so even if
he doesn't have a scheduled day to work on
Saturdays, he's still on emergency call. So any
day it's possible Joe will be there.

Okay. Anything else besides your closing?

~ 35 ~
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MURPHY :

PARKER:

ROBERTSON:

PARKER:

That's 1it.
All right. TIf that's all, the hearing is
adjourned and you will receive your decisions by
mail. Thank you all for your time,
Thank you. Have a great day.
You, too, bye bye.

(END OF HEARING)

N/
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STATE OF NEVADA
DEPARTMEN £ EMPLOYMENT, TRAINING AND RE JLITATION
EMPLOYMENT SECURITY DIVISION
OFFICE OF APPEALS
Voice: (702) 486-2806
BAYX: (702) 486-2807

NOTICE OF TELEPHONE HEARING

CALVIN § MURPHY CASE NUMBER: V-13-A-07539
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LAS VEGAS, NV 89109 DATE MAILED: JULY 16,2013

CLAIMANT’S SSN: -

REFEREE: PARKER / AB
GREYSTONEPARK APARTMENTS \[o( Lebertson
5050 S DUNEVILLE ‘

LAS VEGAS, NV 89118 . w8
709 125 - 20% ALL PARTIES INVOLVED IN THIS HEARING
WILL PARTICIPATE BY TELEPHONE.

Claimant Appeal

PURSUANT TO NRS 612,500, A TELEPHONE CLAIMANT: On the hearing date and time, the

HEARING WILL BE HELD ON: referee will call you at (909) 938-1576. 1t
this number is incorreet, you must call either 702-

];ATF; %?iSADﬁgD{FULY 30, 2013 486-2806 (toll free 1-888-729-7149), PRIOR to the

IME: 10 . hearing date, and provide the correct phone

number,

Aviso: Esta notificacién contiene informacién EMPLOYER: At least 48 hours PRIOR to the
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) pleo. 1A -888-729-7149) OR fax 702-486-2807 fo provide

f:l;?ei:;‘lrt;)n‘;:?ﬂ:’gﬁ;;;g}féfgggﬁ;’igg?g?l aun the name of the individual to call and the telophone

Empleo para asistencia con la traduecién. Los Tumber touse for the hearing,

mumeros de teléfono son: Have the mailed documents available as they w11]

Notte do Novada..... 687-8148 be used at the hearing,

Sur de Nevada,iiini, A486-2957

Linea Gratuita,.,.u. ..1-888-687-8147

THE FOLLOWING ISSULS WILL BE, CONSIDERED:

NRS 612,380 Whether the claimant voluutaxily quit with good cause.

NRS 612.551; Whether the employer's account is subject to charges,

NRS 612.385: Whether the claimant's discharge was for reasons of misconduct,

AT LEAST 48 HOURS PRICR TO THE HEARING: Submit any additional evidence you intend to provide for the cass, to
both the Appeals office and any opposing party. This hearing is your only opportunity to present testimony, witnesses and
documentation. Bach party is entitled to be represented by an attorney, at their own expense and entitled {o request that

subpoenas be issued to compel witnesses to attend, The Referee will only issue subpoenas upon the showing of necessity,
For more information, consult the enclosed pamphlet and review the enclosed file prior to the hearing, If you are scheduled

for 4 telephone hearing but prefer to appear in person, please contact this office.

5Y
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WP 5“5 20 HAND, DSEELCWER&D
T STATE OF NEVADA - 3
\ﬁ%pEN‘ DEPARTMENT OF EMPLOYMENT, TRAINING AND xeraptrrarronhUR 0 9 2013 LA%”Q
w EMPLOYMENT SECURITY DIVISION LASVEGAS

NOTICE OF APPEAL TO APPEAL REFEREE

This form may be used if you wish to appeal a declsion (determination) of the Nevada Employment Security Division. If
you choose to appeal you must complete, sign, and return this form or ask the local office assistance, This appeal must
be flied by the finality date shown on the determination. After processing this appeal form, a copy will be returned to you
and other interested parties, The Appeals Office will schedule a, hearing and advise you and other. interested parties of
the time and date, Hearings may be by telephone or in person. There is additional important information on the reverse

side.
TO THE CLAIMANT: If you file an appeal: (1) Continue to file your weekly claims, and (2) Advise both

the Appeals Office and Claims Office of any new address.

Claimant's name: / oy, /Mu /‘;9 A;/ (SSA No, ]
g .
Mailing Address 2,2 £ L V/UAJMM@ a/ St~ A?ML 4 Telephone No.99 ¢ P57 $ 25 9|&

Gy, State, Zip_ 28 | /amg et %’/&9

| " TO THE PARTY FILING THE APPEAT. Bnployer [-or Claimant B (eckong) ]

State why you believe the detemnmat:on is incorrect. SEE ATTACHED LETTER
S Chtos) A Are. SR forrec. /’ @ Qf’/%@ﬁﬂw e z" & 0 Z_efl

gg/ua/ /4/ [ Facts did pot conte out-ow> Hearing Ap/ﬂm/

»

Look at the finality date on the determination. If you did not file by this deadline, explain the reason for the
delay, in detall, SEE ATTACHED LETTER.

é%m?/ AM/ ’ - | S’/w S 2073

7 Signéfﬁre of Appsllant
: LOCAL OFFICE USE ONLY

Date Determination was lssued Does clalmant heed | e O yes O no
: o RV[EaL) o : AR Xy R\ L By
| RECEVEY,  resp

nterpreter’? Oyes [0 no

1ssue(s) 06 o018 Does efi R
b f"YES) what la
Issue(s) AG n§q‘?gzm3
LAS VEGA‘% Claimant | |s JU GAT‘ONW'[BIearIng Impalred
Benefits 1 Denied O AllowadD O Sp&%ﬁl V% AS, NV {1 Sight impalred
Postmarked date of appeal (if malled) Employer s - LI Hearlng Impaired
1 Speech Impalred O Sight impaired
APPEAL RECEIVED BY:

Date that appeal was filed (If In person)

LOCAL OFFICE: Névada Employment Securlty Division

Employar name ~ Northern Nevada Adjudication

Mailing Address 500 E. 3" st, 60
- Carson Clty, NV 89116-1147

City, State, Zip Telephone; 702-486-7999
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‘Page: 1 Document Name: ﬁ ltled ,

BENEFIT PAYMENT SUMMARY

INQ DATE: 07/03/13

EU-PS

SSN: e e PH: (909)938-1576 LO: 0168 BYB: 06/02/13 BYE: 05/31/14
NAME 1 CALVIN S MURPHY

AKA : RS DATE

ADDRESS : 2606 LYNNWOOD ST #6 WORK SRCH : P

: RTW :
: LAS VEGAS NV 89109 ERP INTRVL: 00
LIAB ST ! NV FIL METH: T OPEN ISS : 000 WBA: 210 AMT PAID: 0.00
CLM STAT: ACTIVE PROG CD : U1 ACTV DENL: 001  MBA: 3310 BALANCE :  3310.00
PAYMENT TOTAL ORIGNL  FINAL OFFSET OVER CLAIM
BWE DATE PAY/DQ AMT EARN EARN AMT PMNT SCC  ADJUST

07/06/13 oW 0.00 0.00 0.00 0.00 0.00

06/29/13 DQ V@ 0.00 0.00 0,00 0,00 0.00

06/22/13 DQ va 0.00 0.00 0.00 0.00 0.00

06/16/13 DG Va 0.00 0.00 0.00 0.00 0.00

06/08/13 pa va 0.00 0.00 0.00 0.00 0.00

Fi=Help F2=Menu F3=Exit F4=Nav-next F8=SCROLL -WEEKS NEXT TRANS:
4-@ 1 Sess~1 10,131.152.5 TPO1E898 3/7

ARG 615 908
265 LIMITS THE
THIS MATERIAL 50 UNEMgfgv/?fENT

Name: y-montes - Date: 7/3/2013 Time: 4:26:84 PM




‘Page:’ 1 Document Name: Ul cled .

EU-EC BENEFIT EMPLOYER CHARGE INQ DATE: 07/03/13

SSN: . " NAME: CALVIN 8 MURPHY BYE: 05/31/14
75% PERCENT  START END

1.00000
1,00000 06/08/13 05/31/14

ACCOUNT NAME: GREYSTONE PARK APARTMENTS
MON CODE: 01 BASE - ACCT: TYPE: Of
PROG CODE: U1 CHARGE-AGCT: R TYPE: BO

ACCOUNT NAME:
MON CODE: BASE - ACCT: TYPE:

PROG CODE: CHARGE -AGCT ! TYPE:

-----------------

AGCOUNT NAME:
. MON GODE: BASE - ACCT: TYPE:

PROG CODE: CHARGE -AGCT : TYPE:

ACCOUNT NAME: PERCENT  START END

MON CODE: BASE - ACCT: TYPE:
PROG CODE: CHARGE -AGCT: TYPE:
Fi=Help F2=Menu F3=Exit F4=Nav-next F8=SCROLL-EMPLOYERS NEXT TRANS
4-© 1 Sess-1 10,.181.152.5 TPO1E898 3/7
VRS 612,265 LIMITS THE USE S
THIG MATERTAL TO uwsmpfov?aim o 6 2

CAMPENSATION LITIGATION PYCE
FOR. SPECIFIED (XCEPTIONS "

=S =075 30
JA 072

Name: y-montes - Date: 7/8/2013 Time: 4:26:50 PM




06/17/2018 10:18 FTP DETR » FaxDrop-Prod doo1/001
p.1

' ' ( , ‘ ( .
4 ' DEPARTMENT OF EMPLOYMENT, TRAINING AND REHABILITATION

EMPLOYMENT SECURITY DIVISION
EMPLOYER NOTICE OF CLAIM FILED

GLAIMANT: CALVIN MURFPHY *RETURN TO* STATE OF NEVADA
FEMPLOYMENT SECURITY DIVISION

DATE 06/06/13 *NORTHERN NEVADA ADJUDICATION CENTER

goc, SEC. #t
SEP. DATE: 06/ui/12 *500 B THIRD STREET.
EMPLOYER AGGCT. #: *CARQON CITY, NEVADA 89713-0035
BENEFITS FOR WHICH CLAIMANT IS ELIGIBLE:
BASE PERIOD: 01/01/12 TO 12/31/12 WEEKLY AMOUNT: $210 MAXIMUM AMT: §3,310
GREYSTONE PARK APARTMENTS POTENTIAL BENEFIT COST: $3,310,00
5050 § DUNEVILLE OR 100.000% OF ALL BENEFITS PALD
LAS VEGAS NV 89118 FOR THE YEAR 06/02/13 T0 05/31/14.
YOUR QTR 1/12 5,255,25
. REPORTED QTR 2/12 4,675,00
WAGES BARE: QTR 3/12 0,00
QTR 4/12 0.00
NIRRT e e — prey =i
TOTAL $9,930.25

vou are a LAST OR NEXT TO LAST EMPLOYER. This person hag filed for
unemployment benefits and reported the reasgon for geparation as belng
Fired, DISCHARGED DUE TO BEING INCARCERATED ., Mo determine
the claimant's eligibility, a statement ig needed from you concerning the
reagson for separation. Please inglude any retirement, severance, wages in
1ieu of motice, oxr vacation payments: which were pald or are due to the
claimant. Rofer to the back of this form for an explanation of your

rights and respongibilitles,

1, Indlcate separation reason: [T Quit M/Dlscharge [ Lack of work [] Leave of Absence

Dates Worked: 7"%57 "// to / '//’/02

{a){For QuIlt) Exlﬁlain reasons:

(b)(For Discharge) Explain final incident causing dischargs 4/49///'// //j J%//

2, Wil thls parson r?: Accrued Vacatlon Pay [E/No CYes$ Date Pald
No Yes § Date Paid

Severance Pay

Wages in Lisu of Notlcs No []Yes & Date Paid

) .
Gross Weeldy Wages §__ 7 #/Z a0 Number of hours worled each week? é/&

Addltional comments; ﬁz///// //47/ /f: /// /ﬁzﬂ/y /M/AWM W/@/réjﬁ/%f%

This completed form must be signed and returned to the above address by our close of business (5:00 p.m. PST);? ¢
on the {1th calgndar day from the date of malling, 1o protect your rights In this eliglbillty declslon. ﬁ[/i,ﬁ

o ORI f’g%v

& ; ""J / 2677
Contact Person e/ sidien Telephone
FOR FURTHER INFORMATION, CALL (775)684-0302, ORR® %xxz.ﬁs(msxs;)r'@m-c@s 38,
(OVER) THIS MATERIAL TO UNEMPLOYMENT 6 3
EQHPEHSATION LITIGATION EXCEPT
[FOR SPECIFIED EXCEPTIONS
%ngms SR —

YA L) /
Campany Official Sighature




Claimant Name: CALVIN MITRPHY

Soqial’ Secutity Number:
o RECORD OF FACT FINDING
DISCHARGE
Claimant CALVIN MURPHY SSN v Adj _ __  Last/NTLER LER
Employer GREYSTONE PARK APTS Length employed with last employer =1 YR

EMP

Misc Info: Ic [] Ac [] R 75% Employer  Employer Acct —

Date/Time called June 14, 2013; 10;31-
KIANA LEASING AGENT TRANSFERS

MGR

Phone # [702] 735-3308 Ext

Left message with  VALERIE MGR

48 Hour Script and consequences given Optional Date Given
Info Requested QUESTIONS 1-7, 1-4 OR?/NO 606/ /TL//8002-SHE SAYS HE WENT
TO JAIL FOR A LONG TIME-NCNS between LDW 060112 and 061012, SHE WILL
NOTIFY ER/VQ NOT DC//48//8002/ [June 25, 2013; 10:00-UINV -DC BOX
CHECKED W/QUALIFIED, VQ AT THE BOTTOM/DET TAKEN AS VQ/ /8002

e PROVIDED INFORMATION:
Date/Time Interviewed (If different) 606 on File? Yes X Ne []

Person spoke to (position/title)

Dates of employment to Position
Days off Shift, worked Rate of Pay LDW
Number of hrs. wrkd p/week? Add Info

Discharged by whom/date/time
Primary reason for discharge? (What reason was the claimant given for the discharge?)

What was the final Incident and when did it happen? (What was the “nal straw”.that led to the
discharge?)

; RESTRIGTED .

What policy or rule was violated? Was claimant aware of policy?k 545;%5 VMG THE Us OF .

JIIS GATERIAL o Unenpovienr /
SATION IFTIGATION BXCH

Prlor incldents and/or warnings? If yes, dates, times and clrcumstances? ﬁ% CIFIED IHCEPTIONS

! l?ei mgttaﬁw@;?_s_ggg

What was adverse effect on employer? (How did claimant’s actlons adversely affect your business? I.e.
others had to work the shift, store was not opened as scheduled)

Describe any efforts the cdaimant made to resolve the problem,

Was clalmant told he/she could be discharged if the behavior continued? (If Yes, explain)

7.

Separation Pay;: Yes [ No [] Next Regular Paydays and
[] Vacatlon - Gross Amt $ Date Pald No. of Hours Paid
[] Severance~ Gross Amt $ Date Paid No. of Hours Paid

[ WIL- Gross Amt $ Date Pald No. of Hours Paid 64
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Clajmant Name; CALVIN MURPHY
Social Security Number:

A ————————
CLAIMANT:

Phone # [909] 938-1576 Ext

Left message with
["] 48 Hour Script and consecjuences given Optional Date Glven

Info Requested

Date/Time Called June 14, 2013; 10:38~

Date/Time Interviewed (If different)
Dates of empioyment 07/13/11 to 06/01/12

Clalmant ID verified? Yes [X] No []
Position APT REPAIR

Days off S-S Shift worked S8A-4P Rate of Pay 11,00 LDW 06/01/12
Number of hrs. wrikd p/week? 40 Add info EBCD-DISCHARGED DUE TO
BEING INCARCERATED

Discharged by whom/date/time ~ NOT TOLD DC, HE WAS ARRESTED

1. Reason given for discharge? (What were you told by your employer as the reason for the discharge?)
HE WAS ARRESTED 060112~

2. Final Incident (and date of Incident)? (What happened to cause discharge (flnal straw)? When did It
happen?) ARRESTED FOR STOLEN PROPERTY-HAD GONE TO WARRANT-NOTHING

TO DO WITH THIS PLACE//1 YR IN JAIL.
3, Witnesses? (Get hames and posltions)

4. Prior Incidents and/or warnings? If yes, date, times and clrcumstances NONE

5. Name of person who gave warnings?
Was a rule or policy violated? (Explain the policy, how it was violated and was the clalmant aware of the
policy)  INCARCERATED

7. Descrlbe any efforts the clalmant made to resolve problem and prevent discharge? HE WAS TOLD HE
IS NOT REHIREABLE, PER OLD SUPERVISOR

Separation Pay: Yes [ | No Next two regular paydays? and .
[] Vacatlon - Gross Amt $ Date Pald No. of Hours Pald
[] Severance— Gross Amt $ Date Pald No. of Hours Pald
[ WIL- Gross Amt $ Date Paid No. of Hours Paid

8. Was the daimant able and avallable to seek and accept full-tine work? Yes X No [

If no, explain on attached fact-finding.
9. Was clalmant advised of requirements of the law? Yes [X] No [

ADDITIONAL INFORMATION: (Rebuttal, witness statements or other) QESTRIGTED
' 3‘?? %RFS‘:,}?%SJ”E 45F OF
{FG SIRTERIAL TTO UHEMPLOYIAR iy
[] Employer [] Claimant ] Other  LHENSATON Limention excerr
pioy B0 SHECIER BLCEPTIONS
Date/time called Person Contact F;m!%» . (=
Left message with R ”%ﬁ%“&’”"“’g“%’%’g

[ ] 48 Hour Script and consequences glven
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Claimant Name; CALVIN MTIRPHY
Social Security Number _
Adj
Info requested
Date/Time Interviewed (if different)

Other Additional Information (Relating to this issue):

BCNT,06/05/13,@166 GAP-CLMT WAS INCARCERATED FOR A YEAR AND WAS RELEASED

BCNT,06/05/13, ON 060213
Employer provided additional documents? Yes [] No[]
Claimant provided additional documents? Yes [ No []

Detect Date; 06/05/13
NRS 612, 380

Wk Date: 06/08/13
Issue Eff. Date: 06/02/13

Reason for Decision;  You advised at filing you were discharged due to incarceration.Your
employer responded you quit due to job abandonment when you were incarcerated.You
later acknowledged being incarcerated for a long duration due to outstanding
warrants.Although a discharge was cited, based on the information in file, you are
considered to have quit by job abandonment, Good cause for quitting available work has

not been shown. Benefits are not allowed.

RESTRICTED
NRS 612,265 LIMITS THE USE OF
THIS MATERIAL TO UNEMPLOYMENT A

COMPENSATION LITIGATION EXCEFT

FOR SPECIFIFD EXCEPTIONS : -

EXHIBIT g e

CASE NO _"_s,_»,_’?_d_g m A““"“‘G—?’ ) 39
65
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‘ ' A {
AU State of Nevada
Department of Employment, Tralning and Rehabllltation
Employment Securily Division — NNAC
500 E, Third Street, Carson Clty, NV 89713
PHONE (775) 684-0302 FAX (775) 684-0338
NOTIGE OF DETERMINATION

Date Mailed: June 25, 2013 Detect Date 06/05/13 Wk Date 06/08/13
Last Date to Appeal: July 8, 2013 Type of Determination Dept Rep:
Original
TO: : SSN: .

CALVIN MURPHY

2606 LYNNWOOD ST #6

LAS VEGAS NV 89109

DECISION

You are not entitled to benefits effective 06/10/12 until you return to work In covered employment and earn at least
$210,00 In each of 10 weeks, (Proof of earnings must be furnished to end this disqualification period.)

[1 Because you are not entitled to benefits pald for the period specified above, you have been overpald. If you wish to
flle an appeal to the overpayment, you must flle by the appeal date shown above, You will receive a separate
notice, which cannot be appealed, showing the amount of the overpayment.

7] You have been overpald Federal Additional Compensation (FAC).

SUMMARY OF FACTS

o You advised at filing you were discharged due to Incarceration.
o Your employer responded you quit due to job abandonment when you were Incarcerated.
You later acknowledged being incarcerated for a long duration due to outstanding warrants,

Although a discharge was cited, based on the Information in file, you are consldered to have quit by Job
ahandonment. Good cause for quitting available work has not been shown. Benefits are not allowed,

LAW
to receive benafits for the week In which he voluntarlly left hls last or next-to-last
employment: 1) Without good cause, and until he returns to work In subsequent covered employment and earns his
weekly benefit amount in each of ten weeks; or 2) To seek other employment untll he secures other empioyment and is
subsequently unemployed through no fault of his own.
NRS 612.365: Any person who Is overpaid any amount as benefits is liable for the amount overpald unless: 1) The
overpayment was not due to fraud, misrepresentation or willful nondisclosure on the part of the clalmant AND the
overpayment was recelved without fault of the clalmant and its recovery would be against equity and good consclence, as

determined by the administrator,

NRS 612.380: A person is Ineligible

INTERESTED EMPLOYER:

GREYSTONE PARK APARTMENTS

5050 § DUNEVILLE GESTRICTED

LAS VEGAS NV 89118 MRS 612,265 LIMIFS THE USE OF
THS MATERIAL TO UNEMPLOYMENT

COMPENSATION LITIGATION EXCEPT,
W@PECIF] ED EXCEPTIONS

S0 539 ()
6 s
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T (. T

APPEAL RIGHTS

1

NOTICE: [fyou recelve more than one declsion, read each one carefully to protect your appeal rights, ANY Ineligible declsion will stop
payment of this claim, Pleass read the following information carefully.

If the box below Is checked for elther the clalmant and/or the employer, elther parly has the right to file an appeal If they believe this
determination s incorrect. The appeal must be flled or postmarked by the appeal date shown on the previous page. The appeal date

may be extended if you can show good cause for the delay Infiling. Either party may appeal by writing a letter to the address shown at
the top of the previous page. This appeal must inciude the reason for appealing, the soclal security number and the appeliant's
signature, If an Interpreter Is needed, please Include this request in the appeal letter. During the appeal process, the claimant must

continue fo file claims for any week he/she s unemployed to preserve any benefit rights that may be established as a result of the
appeal. If an appeal Is filed by eltheér party, all parties should participate in the hearing to protect your rights. If you heed additional

Information, please contact the telephone clalms office.

NOTICE TO CLAIMANT

X If you disagree with this declslon, you may file an appeal by the appeal date shown on the previous page.

NOTIGE TO EMPLOYER

If you dlsagree with this declsion, you may flle an appeal by the appeal date shown on the previous page.

D

You pald 75% or more of the base perlod earnings. Your experience rating record [] wili be charged: X wiil not be
charged. Employer Account Number~

NRS 612.551: Any employer who has pald 76 percent of more of a clalmant's base perlod wages has the right to

protest charging of benefits paid to hls account, The protest must be made within 10 business days of the notice of
determination identifying the employer as having contributed 75 percent of the base period wages. Benefits pald as
a result of an alternative base period as provided under NRS 612,344, or paid to individuals who leave to take other

employment may not be charged to the former smployer.

D

This clalmant has had two separate periods of employment with you, For this period of employment, you were not
the 75% employer. A ruling for the prior period of employment will be issued by the Rulings Unit.

As a direct reimbursement employer, you will be assessed your share of bensfits paid.

You did rot pay 756% or more of the base perlod eatnings and no ruling applies. Your account may be charged its
proportionate share. '

Additional claim on existing benefit year, no ruling appliés.

OO oo O

This is a federal extension clalm and your account will not be charged for benefits pald on this claim.
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VYDPN

CALVIN MURPHY
2606 LYNNWOOD ST # 6

Postmarkwate /77

Received-Date ___ -7 —B~/7

Cortified By ____ er@/
NNAC 177 Carson Clty NV

Ul OPERATIONS

SR

LAS VEGAS, NV 82109
SSN: §73-11-9371

S %ﬁﬁﬁivg?ﬁmmr -~

June 28 2013
State of NV, DETR' WN4e “TM
Employment Sec. Div. —NNAC O#E%%?&\ T iy

500 E, Third Street

Carson City, NV 89713
RE: APPEAL to decision Detect Date 06/05/2013

Dept Rep 8002:

I 'wish to appeal the decision by the DETR to disqualify me to receive Unemployment
Insurance Benefits based on the following information.

1 did inform DETR that I had in fact been discharged due to incarceration. I did not
abandon my job. I contacted Joe (my Supetvisor) via Ms, Tina Watkins (my common-~
law-wife) who had been introduced to him in that capacity prior to my incarceration.

Ms, Watkins says that she advised Joe on Saturday, (the day after my asrest) that I had
been arrested; that I could only make collect calls; that all contact would have transpite

through her and that he acknowledged and agreed to that,

Ms Watkins also said that affer she apprised my Joe of my circumstances; that he told hex
he would hold my position for me, Ms. Watkins has told me that after she notified Joe
that T may be incarcerated for a year, he told her he would not hold the position that long,
She says, he also stated, as he handed her, my paycheck (two weeks after I had been
arrested), that it wasmy last, and he was not holding my position even if I got out eatlier.

oo Mgy

Respectfully, i

Calvin Mugphy

As aformer CA State Prisons Corrections Officer, and Mr, Murphy’s significant other; I

attest that the statements regatding my conversations and actions referenced ?boye as
being truthful, forthright and represented exactly as they occurred. %,,‘3’3 o

0

ol ok )
RIS Y - 7-\},
i}})‘ggﬁ‘ o, 2 q\:’i\_»_ﬁ
A ‘5\}[\{ N

Ny b r.
3 e

TmaJ Watkins —
HES 612,265 LIMTIS THE USE OF
THIS MATERTAL TO UNEMPLOVHEN]*
COMUPENSATION LIFIGATION EACERT
FOR SPECIFED EXCEPTIONS

EXHIBITR foems e ipeee
CABE N _j 2,
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C. Murphy .
2606 Lynnwood St #6
Las Vegas, NV 89109

State of NV DETR
Employment Securty Division - NNAC

500 E. Third Street
89713

Carson City, NV
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Electronically Filed
12/23/2013 01:15:00 PM

BTOB e b ‘

RON SUNG, ESQ.

N(ng 8 Eitate Bar- NO 130470 . CLERK OF THE COURT
1 KRISTINE BERGSTROM, ESQ.

Nevads State BarNo. 10841

Nevada Legal Ssivices, Ine,

530 South Sixib Street

Lag Vegas, Nevada 89107

(70%) 386-0404 148

Facsimile: (702) 388-1841

Atforneys for Calvin Murphy
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DISTRIGT COURT
CLARK COUNTY, NEVADA

CALVIN MURPHY, o
Lasé No. A13-889750-)

Pefitioner, Dept, 1
BYEE

EMPLOYMENT SECURITY DIVISION,
STATE GF NEVADA, dnd RENEE L.
OLSEN, as Administrator

of the EMPLOYMENT SECURITY
DIVISION; KATIE JOHNSON, as
Ghalipersor the EMPLOYMENT
SECURITY DIVISION BOARD OF
HEVIEW; and

GREYSTONE PARK APARTMENTS,
as smployer,

Respondants.
/

PETITIGNER'S OPENING BRIEF IN SUPPORT QF
PETITION FOR JUDICIAL REVIEW

Fetitiorior, CALVIN MURPHY, by and through her attomsy, Ren Sung, Eed.,
andd Nevada Legal Sowvices, Inc,, pelitions. this Court, submiis the followlng Opeting

Briaf In Suppoitof Petitoh for dudiclal Review.
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-t

DATED this Z day of ﬂeﬁm fe/ o0 b

Respectfully submitted,

2 P

ROKN SUNG, ESQ,
Nevada State BarNo. 13047C
I. KRISTINEFFBERGSTROM, ESQ.

Nevada State Bar No, 10841
Nevada Legal Services, Inc.
530 South Sixth Street

l.as Vegas, Nevada 89101
(702) 386-0404 x148
Facsimile (702) 388-1641
Attorneys for Galvin Murphy
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JURISDICTIONAL STATEMENT

NRS 612.530(1) vested this Court with jurisdiction over the instant petition.

Petitioner filed the petition within 11 days of the final decision of the Board of Review for

the Nevada Employment Security Division (héreinafter “ESD"),

STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Did equating incarceration with misconduct constitute an etror of law and

violate the Evans/Bundley standard?

- 2. Did substantial eviderce support ESD's misconduct determination using

the correct Evans/Bundley standard?

STATEMENT OF THE CASE

A Nature of the Case
Pursuant to NRS 612.530(1), Petitioner, Calvin Murphy (hereinafter “Murphy")

fled a petition for judicial review with this Court after Nevada Employment Security
Division (hereinafter "ESD") denied petitioner's claim for unemployment Insurance

benefits.

B. Course of Proceedihg_s_

Murphy worked for Greystone Park Apartments (herelnafter “Greystone") from

July 13, 2011, until June 10, 2012. (Record, p. 17). Greystone terminated Murphy for

being a no ¢all no show on June 4, 2012, (Record, p. 17).
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On June 25, 2013, a claims adjudicator for ESD denied Murphy's unemployment
insurance benefits. (Record, p. 17). Murphy filed a timely appeal and ESD conducted a

hearing on July 30, 2013. (Record, p. 21).
On July 381, 2013, the Appeals Referee determined Murphy commiited

misconduct pursuant to NRS 612,385 and denied his clairﬁ for benefits. (Record, p, 17).

Murphy filed a timely appeal with ESD's Board of Review and the Board of
Review conducted a hearing on September 11, 2013. (Record, p. 14). On September
19, 2013, the Board of Review affirmed the Appeal Referee's decision. (Record, p. 13).
On October 7, 2013, Murphy filed his timely Petition for Judicial Review in district court.

{Record, p. 2).
STATEMENT OF FACTS

On July 13, 2011, Greystone hired Murphy to work as a Malntenance Employee.
(Record, p. 17 and 35). His last day of work was June 1, 2012, (Record, p. 13). Murphy
worked Mondays through Fridays. (Record, p. 42). On June 10, 2013, Greystone
terminated Murphy for no call no show on Monday June 4, 2012. (Record, p. 13).

On Friday June 1, 2012, Las Vegas Metro Police arrested Murphy due to a
warrant for charging stemming from possession of stolen property that occurred before
his employment with Greystone. (Record, p. 18 and 43), Murphy's next scheduled work
day was Monday, June 4, 2012, (Record, p. 18), On Saturday June 2, 2012, Murphy's
girtfriend, Tina Watkins (hereinafter “Watkins"), informed Inez Cabrerra (hersinafter
“Cabrerra”), property manager for Greystone, about Murphy's incarceration. (Record, p.
18 and 51). Watkins asked Cabrerra whether Greystone wouid hold Murphy's job.

(Record, p. 51). Cabrerra stated that Greystone would only hold Murphy's job for maybe
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one or two days, not for the long-term, (Record, p. 51). Watkins could not fnform
Cabrerra when Murphy would be released because Murphy could not pay the $40,000
amount for bail. (Record, p. 47), Watkins prom_lsed to keep Cabrerra informed about
Murphy's Incarceration. (Record, p. 51).

Murphy pled guilty to possession of stolen property on or about July 10, 2012,
(Record, p. 47). On or about July 10, 2012, Watkins informed Cabrerra that Murphy
would remain incarcerated. (Record, p. 52). Watkins also asked Cabrerra to pick up
Murphy's check, which she approved. (Record, p. 18). Watkins picked up the check
from Joe Donahue, Murphy's supervisor, (Record, p. 52).

Murphy was incarcerated for about a year from June 1, 2012, to June 3, 2013.
(Record, p. 18), Murphy Jacked the funds to post the $40,000 bail for release before
trial. (Record, p. 47). While incarcerated, Murphy had Iimited access to the phone In Jall,
as inmates can only call collect, At the same time, Greystone refused to accept collect
calls. Murphy Informed Greystone about his incarceration via his girlfriend, Tina
Watkins, before hls next scheduled work day, June 4, 2013. (Record, p. 18).

Murphy filed for unemployment benefits on June 2, 2013. (Record, p. 17), On
July 31, 2013, ESD's Appeals Referee decided that Murphy was ineligible for
unemployment insurance benefits on the basis of misconduct. (Record, p. 17-20),

SUMMARY OF ARGUMENT

The Appeals Referee used the wrong legal standard in denying Murphy's
unempioyment benefits. The Supreme Court of Nevada, in the Evans and Bundiley

cases, has previously rejected the per se standard used by the Referea, Therefore, the

Referee’s decision was wrong as a matter of law.
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Furthermore, the Referee’s determination was not supported by substantial
evidence because, under Evans/Bundiey, Murphy's actions did not constitute

misconduct sufficient to deny unemployment benefits.

ARGUMENT

A. Standard of Review

NRS 612.530(4) confined the court to questions of law, and ESD's factual
findings were conclusive {f supported by evidence and without fraud. NRS 612.385
allowed ESD to deny unemployment benefits if Murphy was discharged from either his
last or next to last employment “for misconduct connected with the person's work. . . ."
Id. “Misconduct” has been defined repeatedly as the following:

a dei!berate violatlon or disregard on the part of the employee of

standards of behavior which the employer has the right to expect.

Carelessness or negligence on the part of the employee of such a degree

as to show a substantial disregard of the employer's interests or [of| the

empioyee's duties and obligations to his employer. . . . Mere inefficiency or

fallure of performance because of inability or incapacity, ordinary
negligence in Isolated Instances, or good faith errors In judgment or
discretion are excluded in the definition of misconduct.

Barnum v. Willlams, 84 Nev. 37, 41, 436 P.2d 219, 222 (1968).

Misconduct also required "an element of wrongfulness.” Konik v. State, Emp.
Sec. Dep’t, 112 Nev. 11, 16, 908 P.2d 726, 729 (1996) (citing Garman v. State, Emp.
Sec. Dep’t, 102 Nev. 663, 565, 729 P.2d 1335, 1336 (1986)). A misconduct

determination was a "fact-based question of law . . . entitled to deference.” Clark County
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Sch. Dist. v. Buhdley, 122 Nev. 1440, 1445, 148 P.3d 750, 754 (2008). If supported by
substantial evidence, ESD's misconduct determination should not be disturbed. Kolnik
v. State, Emp. Sec. Dep’t, 112 Nev. 11, 16, 908 P.2d 726, 729 (1996). “Substantial
evidence” was that which a reasonable mind could find adequate to support a
conclusion. /d. Substantial evidence was “more than a mere scintilla but less than a

preponderance.” Bayliss v. Barnhart, 427 F.3d 1211, 1214 n.1 (9th Cir. 2005) (internal

quotes and citation omltted).

This Court must reverse an ESD decision that lacked substantial evidence. State,
ff“mp. Sec. Dep't v. Weber, 100 Nev, 121, 124-25, 676 P.2d 1318, 1320 (1984); Lellis v,
Archie, 89 Nev. 550, 554, 516 P.2d 469, 471 (1973). This Court may also set aslde an
agency's final decision if was, “among other things, affected by error of law. . . .” Father
& Sons v. Transp. Servs. Auth., 124 Nev. 264, 259, 182 P.3d 100, 104 (2008). This
Court reviewed errors of law de novo. Bundley, 122 Nev. at 1 445, 148 P.3d at 754,

B. The Appeals Referee Erred As A Matter of Law

ESD's Board of Review affirmed the findings of fact and the reasons of the
Appeals Referee, (Record, p.13). Thus, the Appeals Referee's decislon formed the
basis for ESD's denial of unemployment benefits. This Court must reverse Referee’s
denial If it was affected by an e}ror of law.

The Appeals Referee's decision indicated a lack of understanding that
constituted an error of law. Automatically disqualifying Murphy because of his

incarceration violated Nevada law. According to the Referee:
Here, claimant [Murphy] admiltted during the evidentlary hearing that he

was gulilty of the crimlnal conduct of being arrested based on a bench
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warrant issued due to charges brought against him in May 2012 for being
in possession of stolen property, which resulted in him being charged for
the conduct and his incarceration for one year. The claimant's admitted
off-duty criminal conduct Is connected with the work because said conduct
resulted in the claimant's Inability to report for work, dutifully notify the
employer, and perform his job duties. Therefore, claimant's off-duty
criminal conduct, which adversely affected his ability to fulfill his dutiful
obligations to the employer, demonstrated a deliberate violation or
disregard of reasonable standards of conduct so as to contaln an element

of wrongfulness. Disqualifying misconduct connected with the work has

been established.

(Record, p. 19).

The Referee's declsion was wrong as a matter of law because criminal

conduct that caused Incarceration was not per se misconduct based on the

“inabllity to report to work, dutifully notify the employer, and perform his Job

duties.” (Record, p. 19). The Referee jumped from incarceration to misconduct

without any analysis. The Supreme Court of Nevada rejected a per se standard

for incarceration In State, Emp. Sec. Dep't v. Evans, infra. Because the Referee

used the wrong legal standard, the Referee's decision was wrong as a matter of

law and should be reversed.

crueity,

in Evans, the employer terminated Evans because she was arrested for animal

incarcerated pending trial and could not afford bail. State, Emp. Sec. Dep'tv.

Evans, 111 Nev. 1118, 1119-20, 901 P.2d 156, 156-57 (1995). It was impossible for

10
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Evans to appear for work and she notified her employer of this fact. fd., 111 Nev. at

1119, 901 P.2d at 157,

In reversing ESD, the Court held meither Evans’ pre-trial incarceration nor her
ariminal acts were connected with her employment” and “her absence from work was
neither deliberate nor voluntary.” Id., 111 Nev. at 1119, 901 P.2d at 157, In Evans, if it
was “imposslble . . . to appear for work," and the employee “dutifully notified” the

employer, then there was no misconduct under NRS 612.385 because the employee’s
actions were “neither deliberate nor voluntary.” /d.
Evans dealt with (1) incarceration and (2) inabllity to show up for work. This Court
later refined the Evans standard with regard to showing up for work:
[Aln employee's absence will constitute misconduct for unemployment
compensation purposes only if the circumstances indicate that the
absence was taken in wiliful viclatlon or disregard of a reasonable
employment policy (/.e., was unjustified and, if appropriate, unapproved),
or lacked the appropriate accompanying notice.
Clark County School Dist, v. Bundlsy, 122 Nev. 1440, 1146, 148 P.3d 750, 756 (2008).
Bundley worked as a teacher vﬁth the Clark County School District. Bundley, 122

Nev. at 1143, 148 P.3d at 753, Clark County School District discharged her based on

excessive absences. Bundley argued that she properly called In and that each absence

had a valid excuse, such as taking care of an ill daughter. Id., 122 Nev. at 1143-44, 148

P.3d at 753. The Nevada Supreme Court held that “mere absence without leave is not

disqualifying misconduct.” ld., 122 Nev. at 1148, 148 P.3d at 756. The analysis required

11
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2 consideration of whether the conduct was “in willful violation or disregard of the
school's standards.” fd., 122 Nev. at 1149, 148 P.3d at 756.

Taken together, Evans and Bundley demonstrated that incarceration was not per
se misconduct based on the inability to go to work. The legal analysis involved whether
the employee (1) “dutifully notified” the employer (Evans), and (2) whether the
employee's absence was unjustified or “taken in willful violation or disregard of &
reasonable employment policy” (Bundiey). If ESD's decision violated Evans/Bundiey,
the decision was wrong as a matter of law.

In the instant case, the Appeals Referee never used the Evans/Bundiey analysis.
The Appeals Referee failed to credit Murphy for dutifully notifying his employer via
Watkins that he could not report to work on June 4, 2012 (Record, p. 18 and 51).
Moreover, the Appeals Referee failed to consider whether Murphy’s absence was
reasonable, instead inaccurately concluding that incarceration resulting in the inability to
sulfill his dutiful obligations to his employer” equated to misconduct, (Record, p. 19).
Thus, ESD's decision lacked the legal analysis that Evans/Bundiey required and was
wrong as a matter of law.

The Referee's decision in the instant case was similar to the dissent in Evans.
The dissent argued that employees who engaged in criminal activity resulting in
incarceration and absence from work were “willfully disregarding their duty and
obligation to be on the job and doing their work in accordance with the terms and
expectations of their employment.” Evans, 111 Nev. at 1121, 901 P.2d at 157-58.
Under this standard, any incarceration due to criminal conduct would lead to a

determination of misconduct. See, fd. (where dissent would treat any incarceration the

12
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same as williul conduct, such as taking vacation time without authorization or waiting by
your disabled car for help Instead of contacting your employer or seeking alternafive

transportation).’

The majority In Evans rejected this view, holdng that incarceration was not per
se misconduct. As shown above, the Court required an analysis of whether it was
impossible to appear at work and timely notice to the employer, Evans, 111 Nev, at 157,
901 P.2d at 1119. That the Referee used the dissent's analysis indicated that the
Referes was wrong as a matter of law.

Moreover, Murphy's commission of a crime cannot in Itself be the basis to deny
unemployment benefits because the Legislature has already determined which crimes
result in per se mlsconduct. NRS 612.383 contained this list and included any work-
connected assault, arson, sabotage, grand larceny, embezzlement orwanton
destruction of propetty. No other crimes warranted a per se denial of unemployment
benefits under NRS 612.383, and ESD cannot create any exception where Nevada
Legislature could have easlly added to this list of crimes. Southern Nev. Homebuilders
v. Clark County, 112 Nev. 446, 449, 117 P.3d 171, 173 (2005) (citing McKay v. Board of
County Comm's of Douglas County, 103 Nev. 490, 492, 746 P.2d 124 (1987)); see also
Evans, 111 Nev. at 1119, 901 P.2d at 156 (where crimes under NRS 612,383, misconduct
and leaving work without good cause were the only three bases to deny unemployment

benefits).

C. The Appeals Referee's Decision Lacks Substantial Evidence

! These facts mirror the cases of State, Emp. Sec. Dep't v. Weber, 100 Nev. 121,
676 P.2d 1318 (1984) and Kraft v. Nev. Emp. Sec. Dep't, 102 Nev, 191, 717 P.2d 583

(1986), respactively.
18
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As shown above, the Appeals Referee never applied the Evans/Bundley
standard because the Referee concluded without analysis that incarceration due to off-
duty crime equaled misconduct. (Record, p. 17-20). Assuming, arguendo, the Referee
had used the correct standard, the decision still would be subject to reversal because it
lacked substantial evidence.

I the instant case, Murphy could not appear at work due 1o incarceration, and
his girlfriend, Watkins, notlfied his employer two days before his next scheduled work
day. (Record, p. 18 and 51). Moreover, Murphy's artest and incarceratlon involved only
events that occurred before his employment with Greystone. (Record, p. 43). The arrest
did not have any connection with Murphy's job as a Maintenance Employee and did not
evince a willful violation or disregard of an employment policy.

As stated earlier, this Court refined the fallure to show up at work standard by
requiring either the “willful violatlon or disregard of a reasonable employment policy . . .
[or the lack of] the approprlate accompanying notice.” Bundley, 122 Nev. at 1146, 148
P 3d at 755. Because ESD's Referee failed to use this standard and failed to provide
any evidence regarding the Evans/Bundiey requirements, ESD's determination lacked
substantial evidence. Accordingly, this Court must raverse ESD's determination.

CONCLUSION

ESD's determinatlon was wrong as a matter of law because its Appeals Referee
used the wrong legal standard of equating Incarceration with misconduct. Under the
correct legal standard, substéntlal avidence does not support ESD's determination that
Murphy committed misconduct. Therefors, thls Court should reverse ESD's declsion.

DATED this &5 _day of December, 2013.
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Respectfully Submitted,
Nevada Legal Services, Inc.

RON SUNG, ESQx

Nevada State B%OMC

|. KRISTINE BERGSTROM, ESQ.
Nevada State Bar No. 10841
Nevada Legal Services, Inc.

530 South Sixth Street

Las Vegas, Nevada 89101

(702) 386-0404 x148

Facsimile (702) 388-1641
Attorneys for Calvin Murphy
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CERTIFICATE OF MAILING

| hereby certify that on the Z9 day of December, 2013, | mailed a true and
correct copy of the above and forégoing APPELLANT'S OPENING BRIEF to the
Respordent first-class postage fully prepaid thereon, by placing the same in the United

States Mall at Las Vegas, Nevada, addressed as follows:

J. THOMAS SUSICH, ESQ.
Counsel for Respondent, Employment Security Division

1676 East Prater Way, Suite 103
Sparks, NV 89434
Attorney for Respondents

Greystone Park Apartments
5050 S Dunevilie Street
Las Vegas, NV 89118
Employer

DATED this 23_day of December, 2013,

~ )/"7
S

An Employee of,Név/da”Eegal Services
S
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{T78) 284-0533
(775) 204-9613 FAX

Electronically Filed
01/15/2014 12:36:43 PM

ANSB Cﬁ?« *‘W

T. THOMAS SUSICH, ESQ. CLERK OF THE COURT
Nevada State Bar No. 898
SrATE OF NEVADA, Department of :
Employment, Training & Rehabilitation (DETR),
Employment Security Division (E8D)

1675 Rast Prater Way, Suite 103
Sparks, NV 89434
Telephone No.: (775) 284-9533
Facsimile No.: (775) 284-95 13

Attorney for DETR/ESD

DISTRICT COURT

CLARK COUNTY, NEVADA

CALVIN STEVEN MURPHY, '
CASE NO.: A689756

Petitioner,
DEPT. NO.: 1

vs.

EMPLOYMENT SECURITY
DIVISION, STATE OF NEVADA, etc.;
and GREYSTONE PARK '
APARTMENTS, as employet,

Respondents,

£SD’S ANSWERING BRICE

COMES NOW, Respondent, Administrator, State of Nevada,
Department of Employment, Training and Rehabilitation, Employment Security
Division (BSD), by and flirough counsel, J. Thomas Susich, Esq., and hereby

submits ESD’s Answering Brief, as follows:
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STATEMENT OF THE CASE

Calvin S, Murphy (claimant) was employed as a maintenance
employee from July 13, 2011, to June 10, 2012, by Greystone Park Apartments
(employer). (Record, 17) Claimant was terminated by the employer for
misconduct. (R, 17)

Claimant filed a claim for unemployment insurance benefits. The
claim was reviewed by the Administrator through an investigator known as an
adjudicator. The adjudicator issued a determination on June 25, 2013, finding that
the claimant was not entitled to receive unemployment insurance benefits because
the claimant quit his employment without good cause under NRS $12.380. (R, 80)
Claimant appealed and an ovidentiary hearing was held before the Administrative
Tribunal (referee) on July 30, 2013. (R, 21-56) The referee issued a decision on
July 31, 2013, finding that the claimant was discharged as opposed to quitting, but
affirming the Administrator determination denying benefits. The referee found
that the claimant was discharged for misconduct connected with work in violation
of NRS 612.385. (R, 17-19).

Claimant then filed an appeal 1o the Boatrd of Review. The Board
jssued a decision on September 19, 2013, adopting the findings of fact and
conclusions of law of the referee and affirming the denial of benefits under NRS
612.385. (R, 13) Inits order, the Board notified the claimant that any appeal to

the District Court had to be filed by October 11, 2013. R, 13)
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Claimant filed the Petition for Judicial Review with the District Court

on October 7, 2013. (R, 2)
STATEMENT QF THE FACTS

The Board of Review is the final fact-finder under NRS 612.530. The
Board adopted the factual findings of the réferee. The referee and Board found as
follows:

. Claimant was employed from July 13, 2011 to June 10, 2012 as
4 maintenance employee by the employer. (R, 17)

n (laimant wag discharged as a 8o call/no show on June 4, 2012.
R, 17)

3. On June 1, 2012, the claimant was arrested due to a warrant
;ssued for his arrest for charges stemming from possession of stolen property. (R,
18)

4. On Tune 2, 2012, claimant's girtfiiend (Tina) informed the
employer's manager (Inez) that the claimant had been incarcerated. (R, 18)

5 On June 4, 2012, the claimant was scheduled to report for work
but did not show up for work and did not contact the employer to notify the
employer that he would not be reporting for work that day. (R, 18)

6. 'The claimant was unable fo call his employer from jail on June
4,2012. (R, 1)

111
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7 Claiment entered a plea of guilty to reduced charges on June 10,
2012, and was sentenced fo one year injail. (R, 18)

Q. Claimant's girlfifend spoke with the employer after June 10,
2012, and informed the employer that the claimant was in jail and that she wanted
to pick up his check. The girlfiiend did pick up the claimant's check and was told
by the employer that the employer could not hold the claimant's job open. (R, 18)

9,  Claimant was in jail for a year. Claimant was released from jail

on June 3, 2013. (R, 18)

10, Claimant was aware of the employer's no call/no show policy
and understood he was subject to termination. (R, 18)

11.  The claimant admitted during the evidentiary hearing that he
was guilty of the criminal conduct which resulted in his arrest. Claimant admitted
that off-duty oriminal conduct is connected with work because said conduct
resulted in the claimant's failure to report for work and to dutifully notify his

employer that he would be absent, (R, 19)

12.  Claimant's admitted off-duty ctiminal conduct adversely
affected his ability to fulfill his duties and obligations to his employer by
restricting his ability to perform his duties. His conduct of committing a crime
while off-duty was a deliberate violation or distegard of reasonable standards of

conduct which the employer had the tight to expect. (R, 19)
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13. Claimant's admitted off-duty criminal conduct which resulted in
his failure to report for work and notify his employer of his absence was wrongful,

14. The claimant is guilty of misconduct under NRS 612.385 and is

denied unemployment insurance benefits. (R, 19)

STANDARD OF REVIEW

If supported by evidence and in the absence of fraud, the decision of
the Board is conclusive. NRS 612.530(4); State Employment Sec. Dept. v. Weber,
100 Nev. 121, 676 P.2d 1318 (1984). In reviewing the Board's decision, this Court
is limited to determining whether the Board acted arbitrarily or capriciously. State
Emp. Sec. Dept. v. T aylor, 100 Nev. 318, 683 P.2d 1 (1984); McCracken v. Fancy,
08 Nev. 30, 31, 639 P.2d 552 (1982); Bryant V. Private Investigator's Lic. Bd., 92
Nev. 278, 549 P.2d 327 (1976); Lellis v. drchie, 89 Nev, 550, 516 P.2d 469 (1973).

n pérforming its review function, this Court may not substitute its
judgment for that of the Board of Review, Weber, supra, McCracken, suprd, not
may this Court pass upon the credibility of witnesses oOF weigh the evidence, but
must limit review to a determination that the Board's decision is based upon
qubstantial evidence. NRS 233B.135(3).

Gubstantial evidence has been defined as that which "a reasonable
mind might accept as adequate o support a conclusion.” Richardson v. Perales,
402 U.S, 389 (1971). Stated another way, it has been held that "substantial

evidence" means only competent ovidence which, if believed, would have a
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probative force on the lesues. State ex rel. Util. Consumers Council v. P.S.C., 562
§.W.2d 688 (Mo. App. 1978). fvidence sufficient to support an adminisirative
decision is not equated with a preponderance of the evidence, as there may be
cases wherein two conflicting views may each be supported by substantial
evidence. Robinson Transp. Co.v. P.8.C., 159 N.W.2d 636 (Wis, 1968).

The burden to be met by Respondent is to show that the Board's
decision is one which could have been reached under the facts of this case. This
Court is confined to a review of the record presented below, Lellis, supra, at 553-
554, and the Board's action is not an abuse of discretion if it is supported by
substantial evidence in the record. State, Dept. of Commerce v. Soeller, 938 Nev.
579 at 586, 656 P.2d 224 (1982); Lellis, supra, North Las Vegas v. Pub. Serv.
Comm'n, 83 Nev. 278, 426 P.2d 66 (1967); Randono v. Nev. Real Estate Comm'n,
79 Nev, 132, 379 P.2d 537 (1963).

In the case of Clark County School District V. Bundley, 122 Nev.
1440, 148 P.3d 750 (2006), our Nevada Supreme Court stated as follows:

When reviewing an administrative unemployment

" compensation decision, this coutt, lile the district court,

examines the evidence in the administrative record to

ascertain  whether the Board acted arbitrarily o

capriciously, thereby abusing its discretion. With regard

to the Board’s factual determinations, we nofe that the

Roard conducts de novo review of appeals referee

decisions, Therefore, when considering the

administrative record, the Board acts as ‘an independent

trier of fact,” and the Board’s factual findings, when
supported by substantial evidencs, ate conclusive.
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Accordingly, we generally review the Board’s decision. o
determine whether it 18 supported by substantial
evidence, which is evidence that a reasonable mind could
find adequately upholds a conclusion. Inno case may we
substitute our judgtent for that of the Board as to the
weight of the evidence. Thus, even though we review de
novo any questions purely of law, the Board’s fact-based
legal conclusions with regatd to whether a persont is
entitled to unemployment compensation are entitled to

deference.

Thetefore, while a party who is appealing an adverse determination
may have the burden of producing sufficient evidence 10 convince the
administrative tribunal that his case has been proved by a preponderance of the
ovidence, the reviewing court may only dg‘termine whether there was substantial
evidence in the record from which a reasonable fact-finder could have concluded
whether the case was‘ proved by & preponderance of the evidence, In other words,
the burden to be met by Respondent, at this level, is to show that the Board's
decision is one which could have been reached under the evidence in the record;
not that it is the “only" decision or even the "best" decision which may be
suggested by the evidence contained within the record.

ARGUMENT

The claimant argues in his Brief that the referse erred as a matter of

law because the referee allegedly did not conduct ar analysis of the claimant's

conduct, but instead ngytomatically disqualified him from receiving benefits

because he committed a crime.
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An examination of the referec's decision shows that the claimant's
argument has no merit. The referee specifically compared the facts in the instant
case with the facts in State, Emp. Sec. Dep't. v. Fvans, 111 Nev. 1118, 901 p.2d
156 (1995), In Evans, the claimant had been arrested and was being held in jail
pending trial. During that time, she dutifully kept in contact with her employer and
applied for and caceived leaves of absence. The claimant in Evans was not in jail
because she had committed a crime, but was in jail because she was awaiting trial
and could not afford bail. The Nevada Supreme Court in Evans pointed out that
Evans® inability to report for work was due to her poverty, not her criminal
conduct. The Supreme Court held that Fvans' missing work because she could not
afford to post bail was not sufficient grounds to deny benefits. Jd, at 1119, The
Supreme Court stated: "Bvans' failure to be available for work was due to her
pretrial incarcetation which was predicated on her inability to obtain bail, not her
criminal conduct." Id., at 1119.

The referee was mindful of the specific wording of the majority
opinion in Evans. The referee then asked questions with the intent of determining
if the claimant in this case was in jail due to an inability to post bail, or whether he
was in jail because he had engaged in off-duty criminal conduct,

Claimant testified that he was arrested on June 1, 2012, and was

released on June 3, 2013, (R, 43) The claimant was asked why he was in jail. His

response was that he was in jail because he possessed stolen property. (R, 43) The
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claimant was atrested on a watrant due to possessing stolen property. (R, 46) The

claimant admitted duting his testimony that he committed the crime and was

incarcerated for committing the crime. (R, 46)

The claimant testified that his gitlfriend comyuunicated with the
employer sometime after the claimant's incarceration and informed the employer
that the claimant would not be returning to work. (R, 50) The claimant took no
action to request a leave of absence himself or to have anyone request a leave of
absence on his behalf. (R, 50)

Tina Watkins, the claimant's girlfriend, testified that she notified the
employer on June 2, 2012, that the claimant had been arrested. Tina talked to Inez
at the employer's office. Inez told Tina that the employer would attempt to hold
the claimant's job open for a few days, but that Tina needed to keep the employer
informed of the olaimant's status. (R, 51) The next contact Tina had with the
employer was two weeks later on approximately June 14, 2012. Tina went 10 the
employer's office 0 pick up the claimant's check. (R, 52) Tina testified that she
went over to tall to the employer after the 10" of June because the claimant knew
that he was not getting out of jail. (R, 52)

Substantial evidence exists in the Record that the claimant did commit
the crime and was incarcerated for committing the crime. He knew when he

committed the crime that he could be incarcerated and knew that it could be for a

long time.
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The facts in Hvans, supra, and the facts in the instant case could not
be more different, The claimant was not incarcerated because he was awaiting @
trial, He admittedly was incarcerated because he knowingly possessed stolen
property. He was sentenced to a year in jail and was not released until June 3,
2013, a year later. Claimant made no effort to communicate with his employer
other than to have his gitlfriend notify the employer that he was in jail and to go
pick up his check. By his own testimony, he did not request a leave of absence nor
did he have anyone request one on his behalf. |

Tn Evans, supra, the Nevada Supreme Court stated that there are three
statutory reasons for denying unemployment insurance benefits to a claimant: 1.
The claimant quit his employment without good cause; 2. The claimant
committed crimes against the employer; 3. The claimant was discharged for
misconduct connected with work.

The referee found that the claimant did not quit his employment.
Thete is no evidence that the orime committed by the claimant was against the
employer,  Thus, the only remaining basis for denying benefits would be
misconduct connected with worlk under NRS 612.385.

Misconduct has been. defined by the Nevada Supreme Coutt as

follows:

The term misconduct is used in an industrial sense, not a
criminal sense. Nevada's highest administrative appeal
body, the Board of Review, has defined misconduct as &
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deliberate violation or disregard on the part of the

employee of standards of behavior which his employer

has the right to expect. Carelessness or negligence on the

part of the employee of such a degres as to show a

substantial disregard of the employer's interests or the

employee's duties and obligations to his employer are

also considered misconduct connected with the work.

Mere inefficiency or failure of performance because of

inability or incapacity, ordinary negligence in isolated

instances, or good faith errors in judgment or discretion

are excluded in the definition of misconduct. Barnum v.

Williams, 84 Nev. 37, at 41, 436 P.2d 219 (1968).

Given the facts of the case, the referee analyzed the obvious issues.

1. Was the claimant in the instant case terminated because of his
criminal conduct or was he terminated because he violated his employer's policy

that required him to report for work?

The referee held that the claimant was terminated because he violated
the employer's reasonable absence policy by failing to report for work and by
failing to dutifully keep the employer informed of his status. (R, 19; 34)

2. Why did the claimant fail to report for work?

The referee held that the claimant did not repost for work because he
had engaged in off-duty criminal conduct which resulted in his being incarcerated.
Unlilee Bvans, the claimant was nol incarcerated due to his poverty. (R, 19)

3. Did the claimant dutifully keep his employer potified of his
situation?

/11
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No. The claimant did not keep the employer notified. His girlfriend
was contacted by the employer and informed the employer that the claimant was in
jail. (R, 35) The claimant's gitlfriend picked up the claimant's check after June 10,
2012, and told the employet that she didn't know when the claimant might be

released, but that he would not be returning to work, (R, 18, 19)

4. Was the claimant able to keep in contact with his employer; and
if not, was it the claimant's fault that he was unable to communicate with his
employet?

The claimant was unable to directly communicate with his employer
because the claimant committed an off-duty crime and was incarcerated for it. The
claimant's tnability to communicate directly with his employer was the claimant's
fault because the claimant intentionally committed the crime that resulted in his
incarceration. (R, 19)

5 Did the claimant ask for a leave of absence in order to protect
his employment either directly or through an emissary?

No. The claimant admittedly made no effort to request a leave of
absence, (R, 50)

6. Was the claimant's act of committing an off-duty crime a
deliberate violation or disregard on the part of the claimant of standards of
behavior which his employer has the right to expect?

[l
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Ves. The claimant engaged in off-duty criminal conduct which
adversely affected his ability to fulfill his dutiful obligations to the employer. His
conduct demonstrated a deliberate violation or disregard of reasonable standards of
conduct which his employer had the right to expect. (R, 19)

7 Was the claimant's conduct wrongful?

Ves. The claimant's conduct of failing to report for work was conduct
that fell below the employer's reasonable expectations. (R, 19) In the case of
Fremont Hotel v. Esposito, 104 Nev. 394, 760 P.2d 122 (1988), the Nevada
Supreme Court discussed the issue of “wrongfulness.” The court held that
wrongfulness exists if the trier-offact, i.e., the Board of Review, applies the facts
to the law and reasonably concludes that the claimant acted contrary to the manner
which the employer had the right to expect. (104 Nev. 397-398)

The claimant's argument that the referce and Board improperly
applied a per se standard to off-duty criminal conduct is unsupported by the
Record. The referee and Board did not hold that off-duty criminal conduct is
misconduct per se under NRS 612.385. In order for off-duty conduct to amount to
misconduct, the evidence must show that said conduct has a reasonable nexus to
the work. Clevenger v. Nevada Employment Security Department, 105 Nev. 145,
770 P.2d 866 (1989).

111
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The referce and Board of Review found that a reasonable nexus with
work is supported by the ovidence in this case. Conduct resulting in the failure of
an employee to repott for work or notify his employer of his status by its very
nature occurs off-duty. In Kraft v. Nevada Employment Security Department, 102
Nev. 191, 717 P.2d 583 (1986), the employee's car broke down. In Nevada
Employment Security Department v, Nacheff; 104 Nev. 347, 757 p.2d 787 (1988),
the employee failed to maintain daily contact with his employer due to illness.

In this case, the claimant's attorneys seem to be arguing that criminal
conduct should be given some special exemption. They argue that unlike Kraft
and Nacheff, both of whom were denied benefits due to NRS 612.385 misconduct,
the claimant in this case should be granted benefits because committing a crime
somehow is less serious than having your car break down or being ill. The fact is
that the claimant's "inability" to communicate with his employer and his "inability"
to report for work were a direct tesult of the claimant's intentional and deliberate
violation of the law for which he was properly incarcerated.

Kraft did not intend for his car break down; and Nacheff did not
intend to become ill, Butin this case, the clatmant intentionally committed a crime
and knew that if he was apprehended as a result of his deliberate and wrongful
conduct that he would not report for work and would not dutifully notify his
employer of his status. Yet, according to the claimant, the courts are required to

carve out a special exemption for criminals and grant them unemployment
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benefits. At the same time, the employer, who is totally innocent, is supposed to
have its BSD Experience Rating charged and pay higher taxes because of the
claimant's criminal behavior. |

Finally, the claimant argnes that off-duty ctiminal conduct can. never
result in the denial of unemployment insurance benefits. The claimant maintains
that criminal conduct can only result in a denial of benefits if the crime 1is
specifically delineated in NRS 612,383, T hat statute states, “...not withstanding
other provisions of this chapter ...” meaning that the provisions of NRS 612.385
still apply.. Claimant’s argument is obviously meritless when. oue looks at the
Supreme Coutl's decision in Evans, supra. In Evans, the majority went to great
lengths to explain why Bvans should not be denied benefits. By stating that Bvans
was denied benefits as a result of her poverty, not her ctiminal conduct, the court
implicitly held that off-duty criminal oqnduot can form the basis of a denial of

benefits under NRS 612.385.

CONCLUSION

The decision of the Referce and Board of Review is supported by
substantial evidence in the Administrative Record and is consistent with the
Supreme ‘Court's decisions in Evans, suprd, and Bundley, supra. The Nevada
Supreme Cém“c has held that the Board of Review’s fact-baged conclusions of law
must be given deference by a reviewing coutt. Bundley, supra; Fremont Hotel v.

Esposito, supra. In fact, the Nevada Supreme Court has held that a reviewing
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court must treat the fact-based conclusions of law of the Board of Review as
conclusive if there is evidence in the record to support the conclusions of law.

I Garman v. State, Employment Security Department, 102 Nev. 563,
729 P.2d 1335 (1986), the Nevada Supreme Court stated:

Findings of misconduct must be given deference similar

to findings of fact, when supported by substantial
evidence [in the administrative record]. 102 Nev. 563,

565,

The decision of the Board of Review must be affirmed and the

Petition for Judicial Review denied.

DATED this 15" day of January, 2014,
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{{ Attorney for Respondent ESD
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Petitioner, CALVIN MURPHY (hereinafter “Murphy”) hereby files his

Reply to the Answering Brief filed by Respondent, Nevada Employment

Security Division (hereinafter “ESD").

ARGUMENT

In its Answer, ESD argues that the "decision of the Referee and the

Board of Review was supported by substantial evidence in the
Administrative Record and is consistent with the Supreme Court's]
declslons in Evans . . . and Bundley . . . ." Answering Brief (“Answer”) at 15,
lines 16-18. ESD, however, misinterprets thé available record to fit an
incorrect interpretation of the law.
A, Murphy Remained [ncarcerated Because He Could Not Afford Bail
ESD attempts to distinguish this case from State, Emp. Sec. Dep'. v.
Evans on the grounds that the claimant in Evahs had a different reason for
incarceration than Murphy's incarceration. ESD misinterprets that the
Evans court found the claimant was inoarce'rated because she could nof
afford bail, not her criminal conduct. Answer at 8, lines 6-8; see State, Emp.

Sec. Dep't. v. Evans, 111 Nev. 1118, 1119; 901 P.2d 156, 156 (1995). ESD

then- argues Murphy was incarcerated solely due to his criminal conduct.
Answer at 8, lines 15-21. ESD, however, fails to note that Murphy clearly,
stated in the record that he could not afford the $40,000 amount for bail,

1
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(Record, p. 47). Thus, ESD fails to distinguish Evans with this case

because Murphy, like Evans, could not afford the bail needed to avoid pre-

ttial incarceration and report to work.
B. Murphy Dutifully Notified His Employer While Incarcerated

ESD also dlstinguishes this case from Evans and Bundley based on
the means Murphy used to notify his employer, ESD argues Murphy was

“unable to directly communicate with his employer” and “did not keep his

employer notified” about his whereabouts, Answer at 12, lines 1, 9-10. In

Evans, the Court did not question whether employees directly or personally

informed their employer, only whether they “dutifully notified” their

employer. Evans, 111 Nev. at 1119, 901 P.2d at 1566. Under Evans, dutiful

notice only requires imparting information to the employer that it will be
“impossible . . . to appear for work.” Evans, 111 Nev, at 1119, 901 P.2d at
156. Under Bundley, the claimant acted with misconduct only if the
employee deliberately violates the absence | policy without proper
justification. Clark County School Dist. v. Bundley, 122 Nev. 1440, 1449,
148 P.3d 750, 757 (2006).

in this case, Tina Watkins, Murphy's girlfriend, informed Murphy’s
employer about his indefinite incarceration on two separate occasions.

(Record, p. 18 and 51-52). Murphy had no other way but to use his
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girifriend to communicate with his employer. (Record, p. 50). The employer
even testiﬁed about receiving this information two days before Murphy's
next scheduled work day. (Record, p. 34-35). Thus, ESD fails to distinguish
Evans and Bundley from this case because Murphy dutifully notified his

employer via Tina Watkins about his indefinite absence and had a

justifiable reason for his absence, his inability to afford bail.

CONCLUSION

Contrary to ESD'’s assertion, Murphy was incarcerated because of his
poverty. Furthermore, Murphy dutifully notified his employer because his
employer knew he would not be at work. Under existing law, Murphy did

not commit misconduct. Thus, Murphy quallfies for unemployment benefits

under Nevada law and this Gourt should reverse ESD's decision.
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