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IN THE SUPREME COURT OF THE STATE OF NEVADA

TOWER HOMES, LLC, a Nevada
limited liability company;

Plaintiff,

vs.

WILLIAM H. HEATON, individually;
NITZ, WALTON & HEATON, LTD,
a domestic professional corporation;
and DOES I through X, inclusive,

Defendants.

CASE NO.: 65755

APPELLANT TOWER HOMES, LLC'S APPENDIX

VOLUME 1

Appellant, Tower Homes, LLC, by and through its attorneys of record, Prince |

Keating, hereby concurrently files this Appendix in supplement to its Opening Brief.

This Appendix contains true and accurate portions ofthe district court record and other

sources that are essential to understand the matters set forth in the aforementioned

Petition.

Electronically Filed
Feb 05 2015 10:41 a.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 65755   Document 2015-03857
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CHRONOLOGICAL APPENDIX OF DOCUMENTS
;

DOCUMENT DATE PAGE

Complaint 06/12/2012 Vol. 1 AA1-10

Defendants William Heaton and the law

firm of Nitz, Walton & Heaton, Ltd.'s
Motion to Dismiss, or in the Alternative,
Motion for Summary Judgment

07/19/2012 Vol. 1AA11-173

Vol. 2 AA174-196

i

Plaintiff Tower Homes, LLC's Opposition
to Defendants' Motion to Dismiss, or in the
Alternative, Motion for Summary Judgment

09/04/2012 Vol. 2 AA197-379

Vol. 3AA380-^24
i

Defendants William Heaton and the law

firm of Nitz, Walton & Heaton, Ltd.'s
Reply to Opposition to Motion to Dismiss,
or in the Alternative, Motion for Summary
Judgment

09/19/2012 Vol. 4 AA425-465

i
1

Order Regarding Defendants' Motion to
Dismiss, or in the Alternative, Motion for
Summary Judgment

11/01/2012 Vol. 4 AA466-468
i
i

i

Defendants William Heaton and the law

firm of Nitz, Walton & Heaton, Ltd.'s
Renewed Motion to Dismiss

07/26/2013 Vol. 4 AA469-600

Plaintiff Tower Homes, LLC's Opposition
to Defendants' Renewed Motion to Dismiss

08/16/2013 Vol. 5 AA601-704

Defendants William Heaton and the law

firm ofNitz, Walton & Heaton, Ltd.'s
Reply to Plaintiffs Opposition to Renewed
Motion to Dismiss

08/20/2013 Vol. 5 AA705-713
t

!
i
i
i

Order Denying Defendants' Renewed
Motion to Dismiss

09/04/2013 Vol. 5AA71J1-715
! i

Defendants William Heaton and the law

firm of Nitz, Walton & Heaton, Ltd.'s
Motion for Summary Judgment

02/18/2014 Vol. 5 AA716-846
i !
• i

! 1

Plaintiff Tower Homes, LLC's Opposition
to Defendants' Motion for Summary

Judgment

03/07/2014 Vol. 6 AA847-868

Defendants William Heaton and the law
firm ofNitz, Walton & Heaton, Ltd.'s
Reply to Plaintiffs Opposition to Motion
for Summary Judgment

03/14/2014 Vol. 6AA869-891
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Defendants William Heaton and the law

firm of Nitz, Walton & Heaton, Ltd.'s
Supplemental Exhibit in Support of Motion
for Summary Judgment
Discovery Commissioner's Reports and

Recommendations on Plaintiffs Motion to

Compel
Minute Order Granting Defendants William
Heaton and the law firm of Nitz, Walton &
Heaton, Ltd.'s Motion for Summary
Judgment
Order Granting Defendants' Motion for
Summary Judgment

Notice of Entry of Order
Notice of Appeal
Transcript of Proceedings on Defendants
William Heaton and the law firm of Nitz,
Walton & Heaton, Ltd.'s Motion for
Summary Judgment heard on March 21,
2014

DATED this 4th February, 2015.

03/21/2014 Vol. 6 AA892-899

03/19/2014 Vol. 6 AA900-906

03/25/2014 Vol. 6 AA907-908

05/15/2014 Vol. 6AA909-915

05/15/2014 Vol. 6 AA916-924

05/28/2014 Vol. 6 AA925-926

12/02/2014 Vol. 6 AA927-948

PRINCE I KEATING

C/Uxy

0
J^t^-"

DENNIS M. PRTNCE

Nevada Bar No. 5092

ERIC N. TRAN

Nevada Bar No. 11876

9130 West Russell Road, Suite 200
Las Vegas, Nevada 89148
Attorneys for Appellant
Tower Homes, LLC

in
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

APPELLANT TOWER HOMES, LLC'S APPENDIX 

VOLUME 1 (PART 1) OF 4 

Appellant, Tower Homes, LLC, by and through its attorneys of record, PRJNCE I 

KEATING, hereby concurrently files this Appendix I in supplement to its Opening Brief. 

This Appendix contains true and accurate portions of the district court record and 

other sources that are essential to understand the matters set forth in the 

TOWER HOMES, LLC, a Nevada 
limited liability company; 

Plaintiff, 

vs. 

WILLIAM H. HEATON, individually; 
NITZ, WALTON & HEATON, LTD., 
a domestic professional corporation; 
and DOES I through X, inclusive, 

Defendants. 

aforementioned Petition. 

CASE NO.: 65755 
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CHRONOLOGICAL APPENDIX OF DOCUMENTS 

VOLUME 1 {PART 1) OF 4 

DOCUMENT DATE PAGE 
Complaint 06/12/2012 Vol. 1 AAI-10 
Defendants William Heaton and the law 
firm of Nitz, Walton & Heaton, Ltd. 's 
Motion to Dismiss, or in the Alternative, 
Motion for Summary Judgment 

07/19/2012 Vol. 1 AAll-196 

Vol. 1 AA197-424 09/04/2012 Plaintiff Tower Homes, LLC's Opposition 
to Defendants' Motion to Dismiss, or in the 
Alternative, Motion for Summary Judgment 

DATED this 4th February, 2015. 

PRINCE I KEATING 

DENNIS M. PRINe£ 
Nevada Bar No. 5092 
ERICN. TRAN 
Nevada Bar No. 11876 
9130 West Russell Road, Suite 200 
Las V e gas, Nevada 89148 
Attorneys for Appellant 
Tower Homes, LLC 
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1 	7. 	The class that Plaintiffs represent is comprised of all consumers, individuals or 

2 otherwise, who entered into written Purchase Contracts with Defendant Tower Homes, LLC 

3 	("Tower") and/or its agents, partners, successors or assigns, to purchase a common interest 

4 ownership unit in the Spanish View Tower Homes Project ("Spanish View Project") to be 

5 	constructed by Defendants Tower and Rodney C. Yanke ("Yanke") (collectively hereinafter the 

6 	"Tower Defendants") on Assessors Parcel No, 176-04-601-019 in the County of Clark, State 44 

7 	Nevada, 

8 	8. 	Tower is and was at all times relevant hereto, a Nevada limited liability company, 

9 	doing business in Clark County, State of Nevada. 

10 	9. 	Yanke is, and was at all times relevant hereto, a resident of Clark County, State of 

11 	11.4 V GL'611.1. 

12 	10. 	Prudential Real Estate Affiliates, Inc. ("Prudential") is and was at all times 

13 	relevant hereto, a Delaware corporation, doing business in Clark County, State of Nevada. 

14 	11. AMERICANA LLC dba AMERICANA GROUP ("Americana") is, and was at all 

15 	times relevant hereto, a Nevada limited liability company, doing business in Clark County, State 

16 of Nevada. 

17 	12. 	Mark L. Stark ("Stark") is, and was at all times relevant hereto, a resident of and 
- 

18 	real estate broker in Clark County, State of Nevada, 

19 
	

13. 	Jeannine Cutter ("Cutter") is, and was at all times relevant hereto, a resident of 

20 	and real estate agent in Clark County, State of Nevada. 

	

1 A 
	

David Berg ("Berg") is, and was ai all times relevant hereto, a resident of and real 

22 	estate agent in Clark County, State of Nevada. 

23 
	

15. 	Prudential, Americana, Stark, Cutter and Berg are hereinafter collectively referred 

24 	to as the Agent Defendants. 

25 

	

16, 	That the true names or capacities, whether individual, corporate, associate or 

26 	otherwise of the Defendants named herein as DOES 1 through X, inclusive, and ROE 

27 	CORPORATIONS I through X, inclusive, are unknown to Plaintiffs who, therefore, sue said 

28 	Defendants by such fictitious names. Plaintiffs allege that each Defendant designated herein as a 

Page 3 of 12 	
M&A:10347.001 438959 1 5t2212007 728 PM 
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Entered on Docket 
December 08 1  2008 

Hon. Bruce A. Markel! 
United States Bankruptcy Judge 

6 SULLIVAN, HILL, LEWIN, REZ & ENGEL 
A Professional Law Corporation 

7 James R Hill, CA SBN 90478 
Christine A. Roberts, NV SBN 6472 

8 Elizabeth E. Stephens, -NV SBN 5788 
228 South Fourth Street, First Floor 

9 Las Vegas, NV 89101 
Telephone: (702) 382-6440 

10 Fax Number: (702) 384-9102 
Email: 1-111@s12.1aw.COIT1  

Ii 
Attorneys for William A. Leonard, 
Chapter 11 Trustee 

UNITED STATES BANKRUPTCY COURT 

DISTRICT OF NEVADA 

12 

14 

15 

16 

17 In. re 

18 TOWER HOMES, LLC, a Nevada limited 
liability company, dba Spanish View Tower 

19 Homes, 

Debtor. 

CASE NO. BK-S-07-13208-BAM: 
Chapter 11 (Involuntary) 

) 
Date: November 17, 2008 

) 
Time: 9:30 a.m. 

) 

) rtrm.: RAM - rnvirtrnnm 
20 

21 

22 

) 	Foley Federal Building 
) 	300 Las Vegas Blvd. South 
) 	Las Vegas, NV 89101 

	  Judge: HOh. Bruce A. Markell 
23 

24 	ORDER APPROVING DISCLOSURE STATEMENT AND CONFIRMING PLAIN OF 
REORGANIZATION 

25 / 

1 
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1 

	

	
William A. Leonard, Jr. (the "Trustee"), the Chapter 11 trustee of the bankruptcy estate 

of Tower Homes, LLC (the "Debtor"), hereby files his Disclosure Statement and Plan of 

	

3 
	

Reorganization (the "Disclosure Statement," or the "Plan").' 

	

4 
	

I. 

	

5 
	

EXECUTIVE SUMMARY 

	

6 
	A. 	Overview 

	

7 
	

The Trustee's Plan is described in detail below. In summary, it offers two alternative 

	

8 
	

solutions for satisfaction of Creditors' Claims. One alternative provides the Debtor and its 

principal, Rodney Yanke, a short period of time (in addition to that already enjoyed) to complete 

	

10 	a refinancing of. the Debtor's Spanish View Towers real estate project. The second alternative 

	

11 	provides sale procedures for the certain sale of the Property within a definite time period should 

12 the Debtor and Yanke fail to consummate and close a refinancing of the Property in the time 

	

13 
	

afforded them to do so. Payments on account of Creditors' Claims depend on which alternative 

14 is implemented. If the Debtor and Yanke achieve a refinancing, all Allowed Claims will be paid 

	

15 
	

in full. If the Debtor and Yanke fail to achieve a timely refinancing, Creditors' Claims will b 

	

16 	paid, if at all, depending on the ultimate sale price achieved for the Property, and upon each 

	

17 
	

Creditor's relative priority in terms of allowed, perfected liens against the Property and in terms 

	

18 	of the priority their Claims hold as established by this Plan and the Bankruptcy Code. The 

	

19 
	

treatment set forth herein represents the results of arms length settlement negotiations between 

20 and among the Trustee, Yanke, OneCap (as holder of multiple classes and priorities of Claims), 

	

21 
	

the Mechanics' Lien Claimants, and the Pre-Purchaser Claimants, Creditors and other parties in 

	

22 
	

interest are urged to read this Plan carefully to more fully understand the treatment of Creditors' 

	

23 
	

Claims, Equity Interests and the Debtor's assets. 

	

24 
	

B. 	The Plan Will Allow for Greater  Recoveries by Creditors  

	

25 
	

The Trustee believes that the treatment of Creditors under this Plan will result in a greater 

	

26 	recovery for Creditors than that which is likely to be achieved under liquidation in a case under 

27 

	

28 	A glossary of defined terms is provided at the end of this document, beginning at page 59 below, 

:ODMATCDOCS\PCDOCS\282565\8 
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Chapter 7 of the Bankruptcy Code. Absent confirmation of the Plan, the Trustee believes that 

	

2 	senior Secured Creditors would likely foreclose on the Property, and that a foreclosure sale 

3 would not realize maximum value for the Property. The Plan avoids a hurried "fire sale" of the 

	

4 	Property, and instead provides for a fully-advertised sale of the Property over a reasonable time 

5 period with the help of seasoned professionals -- all of which should help realize maximum value 

	

6 	for the Property. The Plan also provides for the possibility -- albeit remote -- of a Timely 

	

7 	Refinancing, under which all Allowed Claims will be satisfied in full -- a result not probable in a 

	

8 	liquidation under either Chapter 7 or the Plan. The Plan will also allow distributions to Creditors 

9 to be made sooner than would be possible under Chapter 7. Earlier payment will likely mean 

10 higher payment, because the more time passes, the more interest accrues on the senior Secured 

	

12 	Attached as Exhibit "1" hereto are the Trustee's Financial Projections which show 

	

13 	various possible outcomes for Creditors in the Bankruptcy Case. The models make clear that in 

14 order for Class 14 Unsecured Claims to receive any distribution, (i) Yanke must achieve a 

	

15 	Timely Refinancing (including the required negotiation of discounted Claim amounts), or (ii) the 

16 Property must sell for S90 million or more, and the Trustee must achieve success with Claim 

	

17 	obj ections. 

	

18 	The Trustee believes that the alternative to the Plan is liquidation through foreclosure by 

	

19 	the senior priority Secured Creditors and likely litigation among Classes of Secured Creditors 

20 spanning many years and involving many tens of thousands of dollars of litigation expenses, and 

offering no guaranteed returns. 

	

22 	C. 	The Trustee Recommends that Yoll Vote.to Accept the Plan  

	

23 	Based on the factors described above, the Trustee believes that confirmation of the Plan 

	

24 	is in the best interest of Creditors. The Trustee  in consultation with seniourio ors  and 

25 the Debtor, recommends that Creditors vote to accept the Plan. 

01)MATCDOCS\PCDOCS\282565\8 
	

2 

 I 
I 1 I 



AA000065  



AA000066  



Case 07-13208-bam Doc 307 Entered 12/08/08 16:06:23 Page 22 of 95 

complete and accurate to the best of his knowledge, information. and belief, the Trustee is unable 

2  to warrant or represent that the information contained herein is with 	any inaccuracy. 

	

3 	The financial data and other facts relied upon in formulating the Plan are based upon the 

	

4 	Debtor's books and records. The Trustee, as the Plan proponent, represents that everything 

stated in the Disclosure Statement is true to his best knowledge and belief. The Trustee has 

included in this Disclosure Statement as Exhibit "1" certain Financial Projections reflecting how 

claims will be paid either through sale or refinancing of the Debtor's assets. Those projections 

8 represent the Trustee's predictions of future events based upon various assumptions. Those 

9 anticipated or expected future events may or may not occur, and the projections may not be 

	

10 	relied upon as either a guarantee or as other assurance that the projected results will actually 

	

11 	occur. Thus, while the Trustee believes that such projections are reasonable, there is no 

	

12 	assurance that they will prove to be accurate. Because of all the uncertainties inherent in any 

	

13 	predictions of future events, all Creditors and other interested parties should be aware of the risk 

	

14 	associated with these projections and the possibility that the actual experience in the future may 

	

15 	differ in material or adverse ways. 

	

16 	The Bankruptcy Court has not yet confirmed the Plan described in this Disclosure 

	

17 	Statement In other words, the terms of the Plan are not yet binding on anyone. If, however, the 

	

18 	Bankruptcy Court later confirms the plan, then the Plan will be binding on all Creditors in this 

	

19 	case, and will provide the means for treatment of all Creditors' and other parties' Claims and 

	

20 	interests. 

	

21 	The Plan is intended to resolve, compromise and settle all Claims, disputes, mnel Causes 

	

22 	of Action between and among all participants and as to all matters relating to these proceedings, 

	

23 	except as expressly provided otherwise in the Plan. If the Bankruptcy Court confirms the Plan, 

	

24 	Creditors' Claims, if and to the extent allowed, will receive the treatment provided by the terms 

	

25 	of the Plan. 

	

26 	/1/ 

	

27 	/1/ 

	

28 	/1/ 

::ODMATCDOCS\PCDOCS\282565\-8 
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Financing are to be used specifically to pay certain critical expenses, which must be satisfied in 

I order to avoid potential significant loss of value of the Property. Bank of George is secured by a 

senior priority lien against the Property and must be repaid from the first dollars recovered by the 

Estate from any source, including but not limited to any sale or refinancing of the Property. 

Based on his investigation of the Debtor's assets, liabilities and prospects for 

reorganization, the Trustee has proposed the Plan on the terms set forth below. 

Ye 

CRITICAL PLAN PROVISIONS 

9 II 	A. 	Overview 

10 	The Trustee's Plan provides for two possible solutions (alternatives) for payment of 

11 	Creditors' Claims. If the Plan is confirmed, the Debtor will be afforded a very short window of 

12 	time to attempt to reorganize by refinancing the Property in. a fashion which brings into the 

13 	Estate sufficient funds to allow the Trustee to satisfy all Allowed Claims against the Estate. if 

14 	the Debtor fails to achieve a Timely Refinancing (as defined below), then the Trustee will 

15 	instead liquidate, the Debtor's assets, including by an orderly sale of the Property, and will 

16 	distribute the proceeds to Creditors in accordance with the terms of this Plan. The Plan 

17 	embodies the results of extensive aims length negotiations between the Trustee, Yanke, OneCap 

18 	and the Mechanics' Lien Claimants, and the votes of these creditors and parties in interest on the 

19 	Plan represent their respective consents and agreements to the treatment afforded each of them 

20 and one another under the. Plan. 

2,1 	B. 	First Alternative - Refinaoan 

22 	 1. 	Generally  

23 	Under the first Plan alternative, the Debtor will be allowed a "Refinance Period" during 

24 	which it may to attempt to refinance the project. Under this alternative, the Debtor will have 60 

25 days from the Confirmation Date to deliver to the Trustee a binding commitment from a credible 

26 	lender to provide financing, which commitment shall be: 

27 
	

in form and content satisfactory to the Trustee in the Trustee's reasonable 

28 
	

discretion; 

::ODIVIATCDOCS\PCDOCS\282565\8 
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I 	In the event that the Debtor accomplishes all of the foregoing within. th.e Refinancing 

2 Period, the Debtor will have achieved a "Timely Refinancing." In the event that the Debtor 

3 achieves a Timely Refinancing: 

	

4 	(1.) 	the Trustee will file with the Bankruptcy Court and serve on all Creditors and 

	

5 	 patties in interest notice of such Timely Refinancing; 

	

6 	(ii.) upon closing of the Timely Refinancing, and payment of the proceeds thereof to 

Bank of George and the Trustee, as provided above, the Debtor will immediately 

	

8 	 be granted control over the Property, including the right to continue developing it 

	

9 	 to encumber it, or to transfer it; and 

	

10 	(iii.) Yanke will retain his Equity Interest in the Debtor. 

	

11 	In the event of a dispute over whether or not the Debtor has either provided the Trustee 

12 with a sufficient binding financing commitment or has otherwise achieved a Timely Refinancing, 

13 the Bankruptcy Court shall determine the issue upon noticed motion. The Debtor and/or Yanke 

14 shall have 120 days from the Confirmation Date to file and serve such a motion. Absent (y) a 

	

15 	timely filing of such motion or (z) tbe Trustee's filing of the notice described in subparagraph (i) 

16 above, no Timely Refinancing will have taken place, and the time to achieve a Timely 

	

17 	Refinancing will have expired. 

	

18 	 4. 	Control of Estate Funds/Satisfaction of Claims  

	

19 	Confirmation of the Plan will not terminate the Estate nor re-vest Estate assets in the 

20 Debtor. The Trustee shall direct and control all Distributions made to Creditors on account of 

	

21 	Allowed Claims. Until such time as all Allowed Claims against the Estate are satisfied, all 

22 proceeds of any refinancing shall remain under the control of the Trustee. Any funds remaining 

	

23 	in the Estate after full satisfaction of all Allowed Claims against the Estate shall remain property 

	

24 	of the Estate, and shall re-vest in the Debtor upon entry of a final decree. 

	

25 	The Trustee questions whether the Debtor can achieve a Timely Refinancing, particularly 

26 given the time the Debtor has had to date to secure refinancing. The Trustee believes, however, 

27 that the Debtor should be given the opportunity to attempt to do so for a variety of reasons, 

	

28 	including because a Timely Refinancing would allow for the full satisfaction of all Allowed 

::ODMATCDOCSTCDOCS\282565\8 
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E. 	Timin2 of Distributions  

	

2 	Upon a Timely Refinancing or sale of the Property, the Trustee, as soon as practicable, 

3 shall distribute the proceeds thereof in accordance with the terms of this Plan. The Trustee shall 

4 not distribute the proceeds of the liquidation of any other assets of the Estate to Creditors (other 

	

5 	than Bank of George, pursuant to the SPF Financing) until such time as the Plan is substantially 

6  consummated, and the Trustee is prepared to move the Bankruptcy Court for a final decree. 

VT. 

	

8 	 DESIGNATION AND TREATIVIENT OF UNCLASSIFIED CLAIMS 

	

9 	Bankruptcy Code section 1123(a)(1) provides that a plan should classify all Claims other 

	

10 	than Claims of the kinds specified in sections 507(a)(2), 507(a)(3), and 507(a)(8). As such, the 

Trustee has not placed the following Claims in separate Classes: 

	

12 	A. 	Administrative Expense Claims  

	

13 	Administrative Expense Claims consist of Claims entitled to priority under Bankruptcy 

	

14 	Code section 507(0(2). They include professional fees and expenses incurred in connection 

15 with administering the Bankruptcy Case. Administrative Expense Claims also include 

	

16 	obligations incurred by the Debtor or the Trustee after the Petition Date, The Bankruptcy Code 

	

17 	generally requires that all Administrative Expense Claims be paid in full in Cash on the Effective 

18 Date (or on such later date as the Administrative Expenses Claims are approved by a Final Order 

	

19 	of the Bankruptcy Court), unless a particular Administrative Claimant agrees to a different 

treatment. 

	

21 	The Plan provides that, upon (i) the closing of a sale or a refinancing of the Property, and 

	

22 	(ii) the full satisfaction of the Bank of George Claim, all Allowed Post-Trustee Administrative 

	

23 	Expense Claims will be paid in full in Cash directly from the proceeds of such sale or 

24 refinancing, with each Class of Secured Claims to bear its Ratable Share of Administrative 

25 Expenses. 

26 

	

27 
	

All Allowed Pre-Trustee Administrative Expense Claims will be paid at such time as the 

	

28 
	

Estate has sufficient available Cash to do so, in the Trustee's reasonable discretion, whether from 

::0DMATCDO CS\PCDOCS\282565\8 
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AHERN RENTAL $17,008.60 
ALLIED TRENCH SHORING SERVICE $22,407.00 
ATLAS MECHANICAL, INC. $185,000.00 
BUILDING CONSENSUS, INC. $1 500,000.00 3  
CASHMAN EQUIPMENT $62,000.00 
DESERT FIRE PROTECTION $151,000.00 
FERGUSON ENTERPRISES $2,963.13 
GEOTEK, INC. $151,599.52 
GRG, INC $50,874.57 
HBPARKCO CONSTRUCTION $15,734,066.49' 
HELIX  HELIX ELECTRIC 

i HUGHES WATER & SEWER LTD. ilt1 I AZ 01 Z ill 
0-1U-1,013.71 

JADE SUMMIT, LLC $181J38.765  
LAS VEGAS  BUILDING DEVELOPMENT $1 826 406 64 
LAS VEGAS PAVING $12,600.00 
LEDCOR CONSTRUCTION, INC. $2 003 432.64 
NEVADA READY MIX, CORP. $I507,647.86 
OLSEN PRECAST $8,000.00 
REGIONAL STEEL CORP. $2,925 381 23 
SOUTHERN NEVADA STORM DRAIN' $17900.00 
STANTEC CONSULTING INC. $86,486.88 
THE PLUMBER,,INC. $81 588.00 
WATER MOVERS $31,574.55 
WPH ARCHITECTURE $997 755 22 

(b) 	Issues of Priority Reserved:  All issues of relative priority of liens 

against the Property between and among the individual Class 5 

claimants, including which individual Claims within Class 5 may 

be senior to and which may be subordinate to one another within 

this Class under applicable state law, including Nevada Revised 

Statute 108.236(1), arc filly reserved, to be determined, if and to 

22 

23 
3  This claim includes the claims of Harley Ellis Devereaux, formerly known as Fields Devereaux Architects and 
Engineers, and Fields Deveraux Miyamoto International, which have a total principal amount of $3,15.3,613,88. 
Additionally, the Debtor asserts an affirmative claim against Building Consensus in the amount of $5.2 million. The 

24 Debtor had previously proposed a compromise and settlement of these potentially offsetting claims in the form of a 
payment to Building Consensus in the amount of $400,000, and those settlement negotiations are ongoing. The 

25 

	

	Debtor and Building Consensus have agreed to continue their discussions in good faith in an effort to determine the 
dollar amount of the Building Consensus Allowed Claim. 

26 
4  This amount does not include the claims of Nevada Ready Mix and Regional Steel. 

27 
5  This amount does not include the claims of Ahern Rental, Allied Trench, Ferguson Enterprises, Hughes Water, 

28 	Southern Nevada Storm Drain and Stantec. 
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full the Claim allowed herein, then the holder of the Class 9 Claim shall be 

	

2 
	

Allowed a "deficiency" Claim in Class 14 for any remaining unpaid 

	

3 
	

balance. Class 9 is impaired. 

	

4 
	

J. 	Class 10  

	

5 
	

1, 	Classification: Class 10 consists of the Secured Claim of Lexus Financial 

Services secured by a 2007 Lexus 460, on which both the Debtor and 

Yanke are obligated. 

2. 	Treatment: Lexus shall retain its lien in the vehicle. Yanke will retain the 

	

9 
	

vehicle and will continue making the required monthly payments on the 

	

10 
	

debt. In the event that he defaults on such payments (or other 

	

11 	 obligations), Lexus will have the right to foreclose upon its lien against the 

	

12 	 vehicle. In the event that the proceeds of a foreclosure are insufficient to 

	

13 	 satisfy Lexus' Claim, Lexus will be entitled to a general unsecured Class 

	

14 
	

14 Claim for any deficiency remaining. The Estate waives any further 

	

15 	 rights in the vehicle. Class 10 is impaired. 

	

16 
	

K. 	Class 11  

	

17 
	

1, 	Classification. Class 11 consists of the Secured Claim of GMAC secured 

	

18 
	

by a 2005 Cadillac Escalade, on which both the Debtor and Yanke are 

	

19 	 obligated. 

	

20 
	

2. 	Treatment, The Claim of GMAC has been paid in full by Yanke, and 

	

21 
	

GMAC has released its lien against the automobile. GMAC shall be 

	

22 
	

Allowed no claim against the Estate, and shall receive no distribution from 

	

23 	 the Estate. The Estate shall retain the vehicle and any rights to dispose of 

	

24 
	

it, provided, however, that Yanke shall be entitled to credit for amounts he 

	

25 	 actually paid towards the vehicle. Class 11 is unimpaired. 

26 

	

27 
	

L. 	Class 12  

	

28 	 1. 	Classification: Class 12 consists of all Priority Non-Tax Claims, other 
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overbidding in accordance with the Sales Procedures provided under this Plan. Section 1123(b) 

	

2 	of the Bankruptcy Code, by contrast, allows the Trustee (through the Plan) much greater 

	

3 	flexibility, including the ability to impair certain Classes of Claims; to assume certain contracts; 

	

4 	to provide for the settlement of certain Claims; to permit the retention by various parties of their 

	

5 	interests in assets of the Debtor; and to modify the rights of holders of Secured Claims. The 

Trustee's Plan tines all of these things. In utilizing the greater flexibility provided under Chapter 

11, the Plan achieves a more favorable resolution of key Claims than would be possible under 

	

8 	Chapter 7, thus reducing the amount of Claims that will ultimately have to be paid. This 

	

9 	resolution is achieved through a more efficient procedure than would be possible in a Chapter 7 

	

10 	liquidation -- meaning administrative expenses are likely to be less. These factors allow 

	

11 	Creditors a greater chance at a better recovery than could be achieved in a Chapter 7 liquidation, 

	

12 	if at all. 

	

13 	Additionally, the Plan allows the Estate to take advantage of provisions of the 

14 Bankruptcy Code which may avoid millions of dollars in default interest, late charges, and 

15 accelerated debt owed to OneCap, and instead "cure" that debt at a much lower amount than 

	

16 	would be possible outside Chapter 11. And the Plan allows for a reasonable amount of time to 

	

17 	adequately market the Property, thus avoiding the risk of a forced sale which is likely to yield a 

	

18 	lower price. 

	

19 	Based on all of the foregoing factors, the Trustee believes that the Plan will realize a 

	

20 	higher net return for Creditors than would a Chapter 7 liquidation, and thus satisfies the best 

	

21 	interest test, 

	

22 	/ 

	

23 	E. 	The Trustee's Financial Proiections  

	

24 	 1. 	Overview  

	

25 	The Trustee's Financial Projections are attached as Exhibit "1" hereto. The Financial 

	

26 	Projections show various possible outcomes for Creditors in the Bankruptcy Case. Each model 

	

27 	provides the following information: 

28 	(1) 	The amount for which the Property is sold or refinanced under a given scenario. 
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The projections contained in the models represent the Trustee's predictions of future 

2 events based upon various assumptions. Those anticipated or expected future events may or may 

	

3 	not occur, and the projections may not be relied upon as either a guarantee or as other assurance 

	

4 	that the projected results will actually occur. Thus, while the Trustee believes that such 

	

5 	projections are reasonable, there is no assurance that they will prove to be accurate. Because of 

all the uncertainties inherent in any predictions of future events, all Creditors and other interested 

parties should be aware of the risk associated with these projections and the possibility that the 

	

8 	actual experience in the future may differ in material or adverse ways, 

	

9 	 X. 

	

10 
	

MISCELLANEOUS PROVISIONS OF THE PLAN  

	

11 
	

A. 	All Egtion 1129 a4i_IFnents Subject  to Bankruptcy Court Review 

12 
As required by Bankruptcy Code section 1129(a)(4), all payments made or to be made by 

13 
the Trustee for services or for costs and expenses in or in connection with the Bankruptcy Case, 

14 
or in connection with the Plan and incident to the Bankruptcy Case, are subject to approval of the 

15 
Bankruptcy Court as reasonable. To the extent that any such payment is not subject to the 

16 
procedures and provisions of Bankruptcy Code sections 326 through 330, then such Bankruptcy 

17 
Court approval shall be deemed to have been given through entry of the Confirmation Order 

18 
unless, within ninety (90) days of such payment or request for such payment, the Bankruptcy 

19 
Court, the United States Trustee, the party making the payment, or the party receiving the 

20 

	

21 
	payment challenges or seeks approval of the reasonableness of such payment. No other parties 

or entities shall have standing to make such a challenge or application for approval. Nothing in 
22 

this provision shall affect the duties, obligations and responsibilities of any entity under 
23 

Bankruptcy Code Sections 326 through 330. 
24 

B. 	Default 
25 

1. 	Events of Default 
26 

	

27 
	The following shall be events of default under the Plan: 

	

28 
	(a) 	The failure of the Trustee to make any payment required under the Plan. when 
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1 	application for a final decree. The effect of a final decree entered by the Bankruptcy Court will 

2 	be to close the Bankruptcy Case, and to re-vest all remaining Estate assets, if any, in the Debtor. 

3 	After such closure, a party seeking any type of relief relating to a Plan provision can seek such 

4 	relief in a state court of general jurisdiction or can petition the Bankruptcy Court to re-open the 

5 Bankruptcy Case. 

6 
	

H. 	Post -Confirmation United States Trustee Fees 

'In, 	.-. I-.  11ue 'in-bi,ce Niaii pay post-confirmation fees pursuant to section 1930 of Title 28 o -f the 

United States Code to the extent required by law. The amount of fees due shall be calculated and 

9 paid based on disbursements made pursuant to this Plan. Non-plan disbursements shall not be 

10 	counted for purposes of the calculation. 

11 	1. 	Post-Confirmation Jurisdiction  

1. 	Purposes  

Except as otherwise provided in this Plan, the Bankruptcy Court shall retain jurisdiction 

over the Bankruptcy Case subsequent to the Confirmation Date to the fullest extent permitted 

under section 1334 of Title 28 of the United States Code, including, without limitation, for the 

following purposes: 

(a) To allow, disallow, determine, liquidate, classify, estimate, 

subordinate or establish the priority or secured or unsecured status 

of any Claim, including the resolution of any request for payment 

of any Administrative Expense Claim and the resolution of any and 

all objections to the allowance or priority of Claims; 

(b) To determine any and all fee applications of the.. Trustee or 

Professional Persons and any other fees and expenses authorized to 

be paid or reimbursed in accordance with the Bankruptcy Code or 

the Plan; 

(c) To resolve any matters related to the assumption, assignment or 

rejection of any executory contract or unexpired lease, and to hear, 

to determine and, if necessary, to liquidate, any Claims arising 
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otherwise without jurisdiction, over any matter arising out of the Bankruptcy Case, this post- 

	

2 
	confirmation jurisdiction section shall have no effect upon and shall not control, prohibit, or limit 

	

3 	the exercise of jurisdiction by any other court having competent jurisdiction with respect to such 

	

4 	matter. 

J. 	General Provisions 

1. 	Unclaimed Funds 

	

7 	Any Distribution by check to any holder of an. Allowed Claim, if unclaimed or uncashed 

	

8 	by the payee thereof within 120 days after issuance and delivery by regular United States Postal 

	

9 	Service mail shall become, property of the Estate, and all liabilities and obligations of the Trustee 

10 to such payee and any holder of such check shall thereupon cease. Any check distributed to a 

	

11 	holder of an Allowed Claim shall bear a legend that the check shall be void if not cashed or 

12 presented for payment within 120 days of the date of issuance. 

	

13 
	

2. 	Notice 

	

14 
	

Notices provided pursuant to the Plan shall be served as follows: 

	

15 
	

If to the Debtor: 
	

If to the Trustee: 

Tower Homes, LLC 
Attn: Rodney Yanke 
8337 West Sunset Road, 11300 
Las Vegas, I\TV 89113-2201 

William A. Leonard, Jr. 
5030 Paradise Road 
Suite B-216 
Las Vegas, NV 891 19 

16 

17 

18 

19 
	

With a copy to: 
	

With a copy to: 

20 	 Tower Homes, LLC 
	

Sullivan, Hill, Lewin, Rez & Engel 

21 
	 do William L. McGimsey, Esq. 	Attn: James P. Hill, Esq, 

516 S. Sixth Street, Suite 300 
	

228 South Fourth Street, First Floor 
22 
	

Las Vegas, NV 89101 
	

Las Vegas, NV 89101 
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Claim. Otherwise, the Reorganized Debtor is not entitled to receive a discharge, pursuant to 

	

2 	section 1141(d)(3)(A) or (B) of the Bankruptcy Code. 

	

3 	C. 	Post-Confirmation Conversion or Dismissal  

	

4 	A Creditor or party in interest may bring a motion to convert or dismiss the Bankruptcy 

	

5 
	

Case under Bankruptcy Code section 1112(b)(7) after the Plan is confirmed if there is a default 

in. performing the Plan. If the Bankruptcy Court orders the case converted after the Plan is 

confirmed, propel of the Estate that has not been disbursed pursuant to lilac Plan will revest in 

the Chapter 7 estate and the automatic stay will be reimposed upon the revested property to the 

9 extent that relief from the automatic stay was not previously authorized by the Bankruptcy Court 

	

10 	during the case. 

	

11 	The order confirming the Plan may also be revoked under very limited circumstances. 

12 The Bankruptcy Court may revoke the order if and only if the order of confirmation was 

13 procured by fraud and if a party in interest brings a motion to revoke confirmation within 180 

14 days after entry of the order of confirmation. 

	

15 	D. 	Tax Consecinences  

	

16 	ANY PERSON CONCERNED WITH THE TAX CONSEQUENCES OF THE PLAN 

17 SHOULD CONSULT WITH HIS/HER/ITS OWN ACCOUNTANTS, ATTORNEYS, AND/OR 

18 ADVISORS TO DETERMINE HOW THE PLAN MAY AFFECT HIS/HER/ITS TAX 

	

19 	LIABILITY. The following disclosure of possible tax consequences is intended solely for the 

20 purpose of alerting readers about possible tax issues the Plan may present to THE DEBTOR'S 

21 ESTATE. The Trustee CANNOT and DOES NOT represent that the tax consequences 

22 contained below are the only tax consequences of the Plan, because the Internal Revenue Code 

	

23 	embodies many complicated rules which make it difficult to completely and accurately state all 

	

24 	of the tax implications of any action or transaction. 

	

25 	The Trustee is unaware of any adverse tax consequences of the Plan as to the Estate. The 

	

26 	Trustee expects to minimize the tax liability upon the Estate and, to the extent permitted by the 

	

27 	 (continued) 
the Debtor, which has informed the Trustee that the Debtor's potential lending sources may insist on a discharge as a 

	

28 	type of "clean up" order. 
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19. 	Creditor: Any Person who has a Claim against the Debtor that arose on or before 

2 the Petition Date, or a Claim against the Debtor of any kind specified in section 502(g), 502(h) or 

	

3 	502(i) of the Bankruptcy Code. 

	

20, 	Debtor:  Tower Homes, LLC, a Nevada limited liability company. 

	

5 
	

21. 	Debtor In Possession:  The Debtor, during the time in which it was acting as a 

Debtor In Possession pursuant to sections 1107 and 1108 of the Bankruptcy Code. 

	

22. 	Disclosure Statement:  The Trustee's disclosure statement filed pursuant to 

Bankruptcy Code section 1125, as embodied in this document. 

	

9 	23. 	Distribution:  The property required by the Plan to be distributed to the holders of 

10 Allowed Claims. 

	

Ii 	24. 	Effective Date:  The Confirmation Date or such other date as the Bankruptcy 

12 Court may order. 

	

13 	25, 	Equity Interest:  The interest, whether or not asserted, of any holder of an "equity 

	

14 	security," as that term is defined in Bankruptcy Code section 101(17). The Trustee is informed 

	

15 	and believes that Yanke holds all Equity Interests in the Debtor. 

	

16 
	

26. 	Estate:  The Debtor's Estate, arising under Bankruptcy Code section 541. 

	

17 
	

27. 	Final Order:  An order or a judgment of a court which has not been reversed, 

	

18 	stayed, modified or amended, and as to which (i) the time to appeal or to seek review by 

	

19 	certiorari or rehearing has expired and no appeal, review, certiorari or rehearing petition has been 

	

20 	filed, or (ii) any appeal, review, certiorari or rehearing proceeding that has been filed has been 

	

21 	finally determined or dismissed, and the time to further appeal or to seek further review by 

	

22 	certiorari or rehearing has expired and no further appeal, review, certiorari or rehearing petition 

	

23 	has been filed. 

	

24 	28, 	Financial Projections:  The Trustee's financial projections attached as Exhibit "1" 

	

25 	hereto. 

	

26 	29. 	Mechanics' Lien Creditors:  All Claims of all Creditors asserting mechanics' lien 

	

27 	Claims under applicable state law. 

	

28 	/1/ 

::ODIVIATCDOCKPCDOCS\282565\8 
	

63 

AA000125 



AA000126  



AA000127  



AA000128  



Case 07 - 13208 -bam Doc 307 Entered 12/08108 16:06:23 Page 84 of 95 

	

1 	section headings contained in the Plan are for reference purposes only and shall not affect in any 

	

2 	way the meaning or interpretation of the Plan. 

	

3 	A term used in this Plan and not defined herein but that is defined in the Bankruptcy 

4 Code has the meaning assigned to the term in the Bankruptcy Code. A term used in this Plan and 

	

5 	not defined herein or in the Bankruptcy Code, but which is defined in the Bankruptcy Rules, has 

6 the meaning assigned to the term in the Bankruptcy Rules. 

8 Dated: November , 2008 
	

SULLIVAN, HILL, LEWIN, REZ & ENGEL 
A Professional Law Corporation 

9 

10 
By: 
	

/s/ James P. Hill  

	

11 
	

James P. Hill 
Christine A. Roberts 

	

12 
	

Attorneys for William A. Leonard, Jr., 
Chapter 11 Trustee 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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