O 0 ~N O O b~ WO N PP

NN R N NN RN NN R R P R R R B R RB R
0 ~ O O 5 ®W N P O © 00 ~N~ O O H» W N R O

IN THE SUPREME COURT OF THE STATE OF NEVADA

TOWER HOMES, LLC, a Nevada
limited liability company;

Plaintiff,
VS.

WILLIAM H. HEATON, individually;
NITZ, WALTON & HEATON, LTD.,
a domestic professional corporation;
and DOES I through X, inclusive,

Defendants.

CASENO.: @ l¥ronically Filed

Feb 05 2015 10:41 a.m.
Tracie K. Lindeman
Clerk of Supreme Court

APPELLANT TOWER HOMES, LLC’S APPENDIX

VOLUME 1

Appellant, Tower Homes, LLC, by and through its attorneys of record, PRINCE |

KEATING, hereby concurrently files this Appendix in supplement to its Opening Brief.

This Appendix contains true and accurate portions of the district court record and other

sources that are essential to understand the matters set forth in the aforementioned

Petition.

Docket 65755 Document 2015-03857
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CHRONOLOGICAL APPENDIX OF DOCUMENTS

DOCUMENT

DATE

PAGE

Complaint

06/12/2012

Vol. 1 AA1-10

Defendants William Heaton and the law
firm of Nitz, Walton & Heaton, Ltd.’s
Motion to Dismiss, or in the Alternative,
Motion for Summary Judgment

07/19/2012

Vol. 1 AA11-173
Vol. 2 AA174-196

Plaintiff Tower Homes, LLC’s Opposition
to Defendants’ Motion to Dismiss, or in the
Alternative, Motion for Summary Judgment

09/04/2012

Vol. 2 AA197-3;79
Vol. 3 AA380-424

Defendants William Heaton and the law
firm of Nitz, Walton & Heaton, Ltd.’s
Reply to Opposition to Motion to Dismiss,
or in the Alternative, Motion for Summary
Judgment

09/19/2012

Vol. 4 AA425-465

1

Order Regarding Defendants’ Motion to
Dismiss, or in the Alternative, Motion for
Summary Judgment

11/01/2012

Vol. 4 AA466-4;168

Defendants William Heaton and the law
firm of Nitz, Walton & Heaton, Ltd.’s
Renewed Motion to Dismiss

07/26/2013

|
|
Vol. 4 AA469-600

Plaintiff Tower Homes, LLC’s Opposition
to Defendants’ Renewed Motion to Dismiss

08/16/2013

Vol. 5 AA601-704

|

Defendants William Heaton and the law
firm of Nitz, Walton & Heaton, Ltd.’s
Reply to Plaintiff’s Opposition to Renewed
Motion to Dismiss

08/20/2013

Vol. 5 AA705-713
1

!

Order Denying Defendants’ Renewed
Motion to Dismiss

09/04/2013

Vol. 5 AA71f1-i715

i
L

Defendants William Heaton and the law
firm of Nitz, Walton & Heaton, Ltd.’s
Motion for Summary Judgment

02/18/2014

Vol. 5 AAT16-846
l i

!
c
|

Plaintiff Tower Homes, LLC’s Opposition
to Defendants’ Motion for Summary
Judgment

03/07/2014

Vol. 6 AAS47-868

Defendants William Heaton and the law
firm of Nitz, Walton & Heaton, Ltd.’s
Reply to Plaintiff’s Opposition to Motion
for Summary Judgment

03/14/2014

Vol. 6 AA869-891

i
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Defendants William Heaton and the law
firm of Nitz, Walton & Heaton, Ltd.’s
Supplemental Exhibit in Support of Motion
for Summary Judgment

03/21/2014

Vol. 6 AA892-899

Discovery Commissioner’s Reports and
Recommendations on Plaintiff’s Motion to
Compel

03/19/2014

Vol. 6 AA900-906

Minute Order Granting Defendants William
Heaton and the law firm of Nitz, Walton &
Heaton, Ltd.’s Motion for Summary
Judgment

03/25/2014

Vol. 6 AA907-908

Order Granting Defendants’ Motion for
Summary Judgment

05/15/2014

Vol. 6AA909-915

Notice of Entry of Order

05/15/2014

Vol. 6 AA916-924

Notice of Appeal

05/28/2014

Vol. 6 AA925-926

Transcript of Proceedings on Defendants
William Heaton and the law firm of Nitz,
Walton & Heaton, Ltd.’s Motion for
Summary Judgment heard on March 21,
2014

12/02/2014

Vol. 6 AA927-948

DATED this 4" February, 2015.

PRINCE | KEATING

Cose Mo o

DENNIS M. PRIXCE
Nevada Bar No. 5092

ERIC N. TRAN

Nevada Bar No. 11876

9130 West Russell Road, Suite 200
Las Vegas, Nevada 89148

Attorneys for Appellant

Tower Homes, LLC

i1
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IN THE SUPREME COURT OF THE STATE OF NEVADA

TOWER HOMES, LLC, a Nevada
limited liability company;

Plaintiff,
VS.

WILLIAM H. HEATON, individually;
NITZ, WALTON & HEATON, LTD.,

a domestic professional corporation;
and DOES I through X, inclusive,

Defendants.

CASE NO.: 65755

APPELLANT TOWER HOMES, LLC’S APPENDIX

VOLUME 1 (PART 1) OF 4

Appellant, Tower Homes, LLC, by and through its attorneys of record, PRINCE |
KEATING, hereby concurrently files this Appendix I in supplement to its Opening Brief.
This Appendix contains true and accurate portions of the district court record and

other sources that are essential to understand the matters set forth in the

aforementioned Petition.
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CHRONOLOGICAL APPENDIX OF DOCUMENTS

VOLUME 1 (PART 1) OF 4

DOCUMENT DATE PAGE
Complaint 06/12/2012 Vol. 1 AA1-10
Defendants William Heaton and the law 07/19/2012 Vol. 1 AA11-196

firm of Nitz, Walton & Heaton, Ltd.’s

Motion to Dismiss, or in the Alternative,

Motion for Summary Judgment

Plaintiff Tower Homes, LLC’s Opposition 09/04/2012 Vol. 1 AA197-424

to Defendants’ Motion to Dismiss, or in the
Alternative, Motion for Summary Judgment

DATED this 4" February, 2015.

PRINCE | KEATING

G Al S

DENNIS M. PRINEE

Nevada Bar No. 5092

ERIC N. TRAN

Nevada Bar No. 11876

9130 West Russell Road, Suite 200
Las Vegas, Nevada 89148
Attorneys for Appellant

Tower Homes, LLC

ii




CIVIL COVER SHEET

A-12-663341-C
XXVII

Clark County, Nevada

Case No.
(Assigned by Clerk’s Qﬁice)

I. Pari;y Information

Plaintiff(s) (name/address/phone): Tower Homes, LLC

Attorney (name/address/phone):
Dennis M. Prince, 3230 S. Buffalo Drive, Suite 108,
Las Vegas, Nevada 89117 (702) 228-6800

Defendant(s) (name/address/phone): William H. Heaton,
individually; Nitz, Walton & Heaton, LTD.

Attorney (name/address/phone).

I1. Nature of Controversy (Please check applicable bold category and

applicable subcategory, if appropriate)

[] Arbitration Requested

Civil Cases

Real Property

Torts

[] Landlord/Tenant
[] Unlawful Detainer

[] Title to Property
[[] Foreclosure
[] Liens
[] Quiet Title
[] Specific Performance

[[] Condemnation/Eminent Domain
[] Other Real Property

[] Partition
[] Planning/Zoning

Negligence
[] Negligence — Auto
[] Negligence — Medical/Dental

[] Negligence — Premises Liability
(Slip/Fall)

ENegligence — Other

[] Product Liability

[] Product Liability/Motor Vehicle
[] Other Torts/Product Liability

[] Intentional Misconduct
[] Torts/Defamation (Libel/Siander)
[] Interfere with Contract Rights

[] Employment Torts (Wrongful termination)
] Other Torts

[] Anti-trust

[] Fraud/Misrepresentation

[] Insurance

[] Legal Tort

[] Unfair Competition

Probate

Other Civil Filing Types

] Summary Administration
[] General Administration
[] Special Administration
[] Set Aside Estates

[] Trust/Conservatorships
[] 1ndividual Trustee
] Corporate Trustee

[] Other Probate

[] Construction Defect

[] Chapter 40

[] General
[] Breach of Contract
Building & Construction
Insurance Carrier
Commercial Instrument
Other Contracts/Acct/Judgment
Collection of Actions
'Employment Contract
Guarantee
Sale Contract
Uniform Commercial Code

] Civil Petition for Judicial Review
[] Other Administrative Law
[] Department of Motor Vehicles
[C] Worker’s Compensation Appeal

I

[] Appeal from Lower Court (also check
applicable civil case box)

[] Transfer from Justice Court

[] Justice Court Civil Appeal

[ Civil Writ
[] Other Special Proceeding

[] Other Civil Filing
] Compromise of Minor’s Claim
[] Conversion of Property
[] Damage to Property
[] Employment Security
(] Enforcement of Judgment
[] Foreign Judgment — Civil
[] Other Personal Property
[] Recovery of Property
[] Stockholder Suit
[] Other Civil Matters

II1. Business Court Requested (Please check applicable category; for Clark or Washoe Counties only.)

[C] NRS Chapters 78-88
[] Commodities (NRS 90)
[] Securities (NRS 90)

[] Investments (NRS 104 Art. 8)
[] Deceptive Trade Practices (NRS 598)
[] Trademarks (NRS 600A)

[] Enhanced Case Mgmt/Business
[[] Other Business Court Matters

06/12/12

Date

Nevada AOC - Planning and Analysis Division

Y

C

P

\Qs,j,gnﬂ“fre of initing party or representative

Form PA 201
AA00CHY12-3E
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PRINCE 8 KFATING

ATTORNEYS AT Law
3230 Sotsts BurpaLo DRRE, Surs 108
L5 Vecas, Nevapa 8Si17
Prione 702) 228-6800

Electronically Filed

06/12/2012 10:04:45 AM

COMP WZ‘- i-!ge‘“""'

DENNIS M. PRINCE
Nevada Bar No. 5092

PRINCE & KEATING
3230 South Buffalo Drive
Suite 108

Las Vegas, Nevada 89117
Telephone: (702) 228-6800

Facsimile: (702) 228-0443
E-Mail: DPrince@PrinceKeating.com

Attorney for Plaintiffs
Tower Homes, LLC

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

TOWER HOMES, LLC, a Nevada limited liability )

company;, | )
) CASENO: A-12-003341+C
Plaintiff, ) DEPT.NO.: XXV I1I
)
Vs, )
)
WILLIAM H. HEATON, individually; ) COMPLAINT
NITZ, WALTON & HEATON, LTD., a domestic )
professional corporation; and DOES I through X, )
inclusive, )
)
Defendants. )
)

Tower Homes, LLC, a Nevada limited liability company, pursuant to Bankruptcy Court
Order dated June 3, 2010, Case No. BK-07-13208, for its Complaint against the Defendants
states, asserts and alleges as follows:

1. Tower Homes, LLC (hereinafter “Tower”) is and was at all times relevant to these
proceedings a Nevada limited liability company.

2. Upon information and belief William H. Heaton (hereinafter “Heaton™) is and was

Page 1 of 7
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ATTORNEYS AT LAw
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at all times relevant to the proceedings, a resident of the state of Nevada. Additionally, Heaton is
and was at all times relevant to these proceedings a licensed attorney in the state of Nevada
practicing law in Clark County, Nevada.
3. Upon and information and belief, Nitz, Walton & Heaton, Ltd. (hereinafter
“"NWH?”) is and was a Nevada professional corporation. NWH is a law firm located at 601 South
‘Tenth Street, Suite 201, Las Vegas, Nevada 89101. At all times relevant to these proceedings,
Heaton was an employee, agent, officer, shareholder or other authorized representative of NWH.
4, The true names and capacities of Defendants named herein as DOES I through X,
whether individual, corporate, associate, or otherwise, are presently unknown to the Plaintiff,
who, therefore, sues said defendants by such fictitious names. The Plaintiff is informed and
believes and, therefore, alleges that each of the Defendants so designated herein is responsible in
some manner for the events and occurrences referred to herein alleged, and the Plaintiff will
request leave of the Court to amend this Complaint to insert the true names and capacities of
DOES I through X, when the same have been ascertained and to join such Defendants in this
action.
5. Rodney C. Yanke (hereinafter “Yanke”) is a longtime client of Heaton and NWH.
Upon information and belief, Yanke is a licensed contractor in the state of Nevada. In addition,
Yanke began investing and developing real property in and around Clark County, Nevada.
6. On or about April 3, 2004, NWH caused or assisted in the formation of Tower at
the request of Yanke. At that time, Yanke informed Heaton and NWH ofhis intent to construct a
residential common interest ownership project known as Spanish View Towers Project

(hereinafter the “Project™).

7. Yanke was the managing member of Tower. Yanke, in his capacity as the

Page 2 of 7
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ATTORNEYS AT LAY
3230 SoutH Busraro Daiv, Sure 108
Las Vecas, Nevana 89117
Prone (702) 228-6800

manager of Tower, informed Heaton and NWH that the Project was to consist of three 18 story
condominium towers combining for a total of 405 units located generally at the southwest corner
of Interstate 215 and south Buffalo Drive in Las Vegas, Nevada.

8. NWH and Heaton knew or should have known that the Project was a common
interest community governed by the requirements of Chapter 116 of the Nevada Revised Statutes.

9. In addition to other legal services, Yanke, as the manager of Tower, requested that
Heaton and NWH draft purchase contracts for the individual units. Prior to and during the initial
phases of construction, Tower marketed the individual units for sale to members of the public.
Heaton and NWH were obligated to properly advise Tower of all applicable legal requirements
concerning the sale of the individual units, including the applicability of Chapter 116 of the
Nevada Revised Statutes. Heaton and NWH knew or reasonably should have known that the
purchase contracts they drafted would be utilized by Tower for the sale of the individual units.
Heaton and NWH also knew that each pre-construction purchaser would be required to put up a
substantial earnest money deposit toward the purchase price of the individual unit.

10. Heaton and NWH knew that Tower had a legal obligation to each individual
purchaser to properly safeguard the earnest money deposits from mismanagement, theft or
unlawful use as required by Chapter 116 of the Nevada Revised Statutes.

11. Heaton and NWH knew or should have known about the strict requirements of
Chapter 116 of the Nevada Revised Statutes 1'elaﬁng to the usage of the earnest money deposits by
Tower. Heaton and NWH should have advised Tower pursuant to NRS 116.411 that the earnest
money deposits were required to be held by a third party and could only be released for very
limited purposes as allowed by the statute.

12. Heaton and NWH had a duty and obligation to advise Tower of the requirements

Page 3 of 7
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ATTORNEYS AT LAW
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of NRS 116.411 and draft the contracts in strict accordance with the statute. Instead of properly
advising Tower of the legal requirements of NRS 116.411 and dfafting the purchase contracts in
strict accordance therewith, Heaton and NWH drafted the purchase contracts in specific
contravention of the strict requirements of NRS 116.411 which is designed for the protection of
purchasers of common interest units such as the Project.

13. Based on the manner in which Heaton and NWH drafted the contracts, Tower was
in violation of NRS 116.411. Moreover, by reason of the failure to properly advise Tower and
draft contracts in strict accordance with NRS 116.41 1, Heaton and NWH created the risk that the
earnest money deposits would be used for unlawful purposes to the detriment of Tower.

14. Heaton and NWH knew that Yanke and/or others at Tower were using the deposit
for unlawful purposes and in contravention of Nevada law.

15. On or about May 23, 2007, certain Tower Purchasers filed a Complaint in the
Eighth Judicial District Court, Case No. A541668, against, among others, Tower and Yanke
seeking the return of their earnest money deposits. On or about October 23, 2007, the Tower
Purchasers filed a First Amended Complaint against Tower, Yanke and others seeking return of
the earnest money deposits. On or about March 31, 2009, Tower Purchasers filed a Second
Amended Complaint against Tower, Yank and others seeking return of their earnest money.
deposits. The allegations contained in the Complaint, First Amended Complaint and Second
Amended Complaint in Case No. A541668 are incorporated herein by reference as though fully
set forth herein.

16. On May 31,2007, Tower filed a Petition in the United States Bankruptcy Court in
the District of Nevada pursuant to Chapter 11 of the United States Bankruptcy Code. Among

Towers’ creditors were the individual Tower Purchasers. The Tower Purchasers collectively filed
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Proofs of Claims totaling $3,560,000.00. There was no timely objection to the amount of the
Tower Purchasers Proofs of Claims. William A. Leonard, Jr. is the post-confirmation Chapter 11
Trustee of the Tower bankruptcy estate.

17.  During the bankruptcy proceeding, the Trustee, the law firm Marquis Aurbach
Coffing as well as the Tower Purchasers entered into a stipulation to release and assign certain
claims of the debtor and allow Marquis Aurbach Coffing as counsel for the Tower Purchasers to
pursue claims on behalf of the debtor. Pursuant to the stipulation of the parties which was entered
as an Order on June 3, 2010, Marquis Aurbach Coffing and the Trustee signed and agreed to
allow Marquis Aurbach Coffing as counsel for the Tower Purchasers to pursue any and all claims
on behalf of the debtor against any individual or entity who may have any liability, owed any to
the debtor or others for the loss of the earnest money deposits provided by the purchasers of the
units at Spanish View and the Project.

18. The trial in Case No. A541668 was scheduled to commence on May 9, 2011. In
advance of the trial, a settlement agreement was reached between the Tower Purchasers and
Yanke, individually.

19. On or about May 2, 2011, a Stipulation to Entry of Order Granting Judgment
Against Yanke and dismissing claims against Yanke was entered in Case No. A541668.

FIRST CAUSE OF ACTION

20.  Plaintiff repeats and realleges each and every allegation contained in paragraphs 1
through 19 of this Complaint and incorporates them by reference.

21. Heaton and NWH provided legal representation to Tower concerning the Spanish
View Project, including providing legal advice and drafting the purchase contracts.

22.  Heaton and NWH breached their duty of care by failing to perform as a reasonable

Page 5 of 7
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attorney and law firm would relating to its representation of Tower.

23.  As aresult of the failure to perform and provide advice as a reasonable attorney
and law firm would under the same or similar circumstances, Heaton and NWH breached their
duty of care owed to Tower.

24, As a direct and proximate result of Defendants’ breach of duty and care to Tower,
Tower has been damaged in an amount in excess of $10,000.00.

25.  Asadirect and proximate result of Heaton and NWH’s actions and/or omissions,
Tower has been required to retain the services of an attorney to prosecute this action, and is,
therefore, entitled to reasonable attorney’s fees and costs incurred herein.

SECOND CAUSE OF ACTION

(Breach of Fiduciary Duty)

26. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1
through 25 of this Complaint and incorporates them by reference.

27. A fiduciary duty existed between Tower and Heaton/NWH as their client.

28. By virtue of the breach of this fiduciary duty, Heaton and NWH were under a duty
and obligation to act for the specific benefit of Tower and its legal obligations concerning the sale
of the individual units.

29.  Heaton and NWH had a duty to act with the utmost good faith trust and candor
toward Tower.

30.  Heaton and NWH breached their fiduciary duty owed to Tower.

31.  As aresult of Heaton and NWH’s breach of fiduciary duty, Tower has been

damaged in an amount in excess of $10,000.00.

Page 6 of 7
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1
o 32. As a direct and proximate result of Heaton and NWH’s actions and/or omissions,
3 Tower has been required to retain the services of an attorney to prosecute this action, and is,
“ therefore, entitled to reasonable attorney’s fees and costs incurred herein.
3]
WHEREFORE, Plaintiff pray for a judgment against Defendants as follows:
6
1. General and special damages in an amount in excess of $10,000.00;
7
a 2. Costs of suit incurred including reasonable attorney’s fees; and
o) 3. For such other relief as the Court deems just and proper.
10 DATED this#{ _day of June, 2012.
11
PRINCE & KEATING
12
13
14 : v
DEMNIS M. PRINCE
15 vada Bar No. 5092
3230 South Buffalo Drive
16 Suite 108
L Las Vegas, Nevada 89117
Attorney for Plaintiff
18 Tower Homes, LLC
19
20
21
Re
R3S
R4
R5
R0
27
28
PRINCE 8 KEATING
ATTORNEYS AT LAw
N Page 7 of 7
Frione (702) 228-6800
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IAFD
DENNIS M. PRINCE
Nevada Bar No. 5092

PRINCE & KEATING
3230 South Buffalo Drive
Suite 108

Las Vegas, Nevada 89117
Telephone: (702) 228-6800

Facsimile: (702) 228-0443
E-Muail: DPrince@PrinceKeating.com

Attorney for Plaintiffs
Tower Homes, LLC

TOWER HOMES, LLC, a Nevada limited liability

company;

VS.

WILLIAM H. HEATON, individually;
NITZ, WALTON & HEATON, LTD., a domestic
professional corporation; and DOES I through X,

inclusive,

Defendants.

DISTRICT COURT

CLARK COUNTY, NEVADA
CASE NO.:
Plaintiff, DEPT. NO.:

)
)
)
)
)
)
)
)
)
)
)
)
)
)

INITIAL APPEARANCE FEE DISLCOSURE

Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are submitted for

parties appearing in the above entitled action as indicated below:

TOWER HOMES, L1LC $270.00

Page 1 of 2
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TOTAL REMITTED:

DATED this % day of June, 2012.

PRINCE & KEATING

$270.00

NevadaBar No. 5092
—3230 South Buffalo Drive
Suite 108
Las Vegas, Nevada 89117
Attorney for Plaintiff
Tower Homes, LLC
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Electronically Filed
07/19/2012 03:31:54 PM

V. ANDREW CASS m ijse‘““""

Nevada Bar No. 005246

cassi@lbbslaw.com

JEFFREY D. OLSTER

Nevada Bar No. 008864

olster@lbbslaw.com

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118

Tel: 702.893.3383

Fax: 702.893.3789

Attorneys for Defendants

William H. Heaton and Nitz, Walton & Heaton,
Ltd.

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

TOWER HOMES, LLC, a Nevada limited Case No.: A-12-663341-C
liability company; Dept. No.: 27

Plaintiff, MOTION TO DISMISS, OR,
ALTERNATIVELY, MOTION FOR
VS. SUMMARY JUDGMENT

WILLIAM H. HEATON, individually; NITZ,
WALTON & HEATON, LTD., a domestic
professional corporation; and DOES I through
X, inclusive,

Defendants.

Decfendants William H. Heaton and Nitz, Walton & Heaton, Ltd., by and through their
attorneys of record, Lewis Brisbois Bisgaard & Smith, LLP, hereby move to dismiss Plaintiff’s
Complaint pursuant to N.R.C.P. 12(b)(5) (failure to state a claim upon which relief can be granted)
and N.R.C.P. 17 (lack of legal capacity to suc). Alternatively, if and to the extent the Court
considers the extrinsic evidence submitted with this motion, Defendants move for summary
judgment pursuant to N.R.C.P. 56.

/]
/]

4820-6947-2528.1 AA000011
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This motion is based on the following memorandum of points and authoritics, all pleadings
and records in this matter and any further argument and/or cvidence that may be presented at the

hearing of this motion.

DATED this 19" day of July, 2012

LEWIS BRISBOIS BISGAARD & SMITH LLp

By 18/ Jeffrey D. Olater
V. Andrew Cass
Nevada Bar No. 005246
Jeffrey D. Olster
Nevada Bar No. 008864
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Attorneys for Defendants
William H. Heaton and Nitz, Walton & Heaton,
Ltd.

NOTICE OF MOTION

PLEASE TAKE NOTICE that the undersigned will bring this motion to dismiss on for

hearing in Department 27 of this Court on the 23 day of August , 2012 at
10:00am

, or as soon thereafter as counsel may be heard.

DATED this 19" day of July, 2012

LEWIS BRISBOIS BISGAARD & SMITH LLp

By 18/ Jeffrey D. Olater
V. Andrew Cass
Nevada Bar No. 005246
Jeffrey D. Olster
Nevada Bar No. 008864
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Attorneys for Defendants
William H. Heaton and Nitz, Walton & Heaton,
Ltd.

4820-6947-2528 .1 2 AA000012
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

This case ariscs out of a situation that has become all too familiar to the state and federal
courts in southern Nevada — a failed high-rise condominium development. Plamntiff Tower
Homes, LLC (hereafter “Tower’) sought to develop such a project back in 2004, and sought the
assistance of defendant Nitz, Walton & Heaton, Ltd. (“NWH”) in connection with the project.
Onc of NWH’s roles was to preparc the purchase contracts for the condominium units in
compliance with Nevada law. NWH did so in accordance with Nevada law and the applicable
standard of carc.

When the development went south, largely due to a lack of funding, Tower and its sole
owner and principal, Rodney Yanke (“Yanke”), were sued by purchasers who had paid carnest
money deposits for units that were never built. In this underlying litigation, Tower and Yanke
were accused of, among other things, wrongfully misappropriating the purchaser’s deposits — in
direct contravention to the advice provided by NWH. Immediately after the underlying lawsuit
was commenced, Tower was forced into Chapter 11 bankruptcy proceedings by several of the
contractors who had worked on the project.

During the bankruptcy proceedings, the bankruptcy trustee and/or bankruptcy estate, in
accordance with federal law, expressly retained all claims or causes of action. Subsequent to the
plan confirmation, the bankruptcy trustec assigned, or “rcleased,” all claims regarding the
misappropriated purchaser deposits directly and exclusively to the condominium purchasers.
Contrary to this undisputable procedural history, Tower now inexplicably purports to bring the
instant action in its own name. As such, Tower lacks the authority and legal capacity to bring this
action.

Furthermore, cven if Tower did hypothetically have the capacity to maintain this action in
its own right, it is brought well beyond two years after Tower discovered the material facts which
constitute the cause of action, and more than four years after Tower sustained damages by virtue
of the filing of the purchasers’ underlying lawsuit. Accordingly, this legal malpractice action is

barred by the statute of limitations established by NRS 11.207 as a matter of law.
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IL. BACKGROUND

This action ariscs out of an alleged attorney-client relationship between NWH and Tower.
(Complaint 99 5-7.) In particular, NWH represented Tower with respect to a residential common
interest ownership development known as Spanish View Towers (hercafter the “Project”).
(Complaint 9§ 6.) As part of this representation, NWH prepared the purchase contracts for the
individual condominium units. (Complaint 9/ 9.)

The crux of the substantive dispute i1s whether the purchase contracts complicd with
applicable Nevada law (NRS Chapter 116). Tower contends that NWH “should have advised
Tower pursuant to NRS 116.411 that the carnest money deposits were required to be held by a
third party and could only be released for very limited purposes as allowed by the statute,” and
that the purchase contracts did not comply with NRS 116.411. (Complaint 4 11-12.) NWH
maintains that it did so advise Tower (and Yanke) regarding NRS 116.411, that the purchase
contracts complied with NRS 116.411 and that it did not breach any duty or standard of care.
Stated simply, the deposited funds were misappropriated, against NWH'’s advice, the terms of the
Purchase Contract and without NWH’s knowledge.

A. The Underlying Lawsuit

Duc to financing and market issues, the Project was not successful, and construction was
never completed. On May 23, 2007, some of the individuals who had agreed to purchase units in
the Project (hereafter the “Tower Homes Purchasers™), and who had paid carnest moncey deposits,
filed a complaint in Clark County District Court (Gayrnor, et al. v. Tower Homes, LLC, et al., Casc
No. A541668, hereafter the “Underlying Lawsuit™) against Tower, Yanke and others secking the
rcturn of their carnest moncey deposits. (Complaint § 15.)

In this May 23, 2007 complaint in the Underlying Lawsuit (hercafter the “Underlying

Complaint”),' the Tower Homes Purchasers alleged, among other things, that:

1 Despite referencing the Undcerlying Complaint, Tower does not attach the document to its instant
Complaint. A copy is therefore attached as Exhibit A for this Court’s convenience and reference.
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Tower breached the terms of the purchase contracts (Ex. A, Underlying
Complaint 9| 32-39);

Tower failed and/or refused to return their deposit monies (Ex. A,
Underlying Complaint 9§ 37);

Tower breached the implied covenant of good faith and fair dealing (Ex. A,
Underlying Complaint 99| 40-44);

Tower accepted and retained benefits (i.e., the purchasers’ deposits) “under
circumstances where it would be unjust and inequitable for them to retain
the benefits”) (Ex. A, Underlying Complaint 9§ 54);

Yanke was using the purchasers’ deposits for improper purposes (Ex. A,
Underlying Complaint 99 79-93); and

Tower (and Yanke) had “misappropriated, unlawfully exercised domain
over, and converted for their use and benefit the [Tower Homes
Purchasers’] purchase money to the detriment of the [Tower Homes

Purchasers].” (Ex. A, Underlying Complaint § 95 [emphasis added].)

Tower notably omits mentioning these allegations in its instant Complaint, which, if proven to be

true, would show that the Tower Homes Purchasers filed the Underlying Lawsuit because Tower

and Yanke misappropriated the funds — not because of any act or omission by NWH.

The Tower Homes Purchasers eventually reached a settlement with Yanke on or about

May 2, 2011. (Complaint § 18.) Due to the bankruptcy proceedings (detailed below), Tower did

not participate in the Underlying Lawsuit, but the Tower Homes Purchasers’ claims against Tower

were pursued and adjudicated as the Class 13 Claims in the December &, 2008 “Order Approving

Disclosure Statement and Confirming Plan of Reorganization” (hereafter the “Plan Confirmation

Order”) in the bankruptcy proceedings. (This Plan Confirmation Order is attached as Exhibit B.)
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B. The Bankruptcy Proceedings

Onc week after the Underlying Lawsuit was filed, on May 31, 2007, Chapter 11
bankruptcy proceedings were initiated against Tower. (Complaint 9 16.)°
On or about December 8, 2008, Tower’s bankruptcy trustee filed and confirmed the plan of
rcorganization pursuant to United States bankruptcy laws. Notably, in a scction of the plan
entitled “Litigation,” the plan provides, in relevant part, that:
[T]he Trustee and the Estate shall retain all claims or Causes of
Action that they have or hold against any party . . . whether arising
pre- or post-petition, subject to applicable state law statutes of
limitation and related decisional law, whether sounding in tort,
contract or other theory or doctrine of law or cquity. Confirmation
of the Plan cffects no scttlement, compromise, waiver or release of
any Causc of Action unless the Plan or Confirmation Order
specifically and unambiguously so provide. The nondisclosure or
nondiscussion of any particular Cause of Action is not and shall not
be construed as a scttlement, compromise, waiver or release of such
Causc of Action. Upon the Effective Date, the Trustee will be
designated as representative of the Estate under section 1123(b)(3)
of the Bankruptcy code and shall, except as otherwise provided
herein, have the right to assert any or all of the above Causes of
Action post-confirmation in accordance with applicable law.
(Sce Ex. B at 48:18 — 49:1 [emphasis added].)
Subscquent to the plan confirmation, notwithstanding his exclusive right to control all of

Tower’s potential causes of action, the bankruptcy trustee, in a June 3, 2010 “Order Granting

% The allegation in the Complaint that “Tower filed a Petition in the United States Bankruptcy Court™
(Complaint q 16) is technically not true. The bankruptcy proceedings were actually initiated on an
involuntary basis by several of Tower’s creditors.
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Motion to Approve Stipulation to Release Claims and Allow Marquis & Aurbach, as Counsel for
the Tower Homes Purchasers, to Pursuc Claims on Behalf of Debtor” (hereafter the “Marquis
Aurbach Order”) agreed to relinquish certain alleged causes of action to certain enumerated partics
against certain enumerated individuals or entities:

The Trustee hereby stipulates and agrees fo release to the Tower

Homes Purchasers any and all claims on behalf of [Tower] against

Rodney C. Yanke, Americana LLC dba Americana Group, Mark L.

Stark, Jeannine Cutter, David Berg, Equity Title of Nevada, LLC or

any other individual or entity later identified through discovery

which has or may have any liability or owed any duty to [Tower] or

others for the loss of the Tower Homes Purchasers carnest money

deposits and all claims to any and all carnest money deposits

provided by purchasers for units in the Spanish View Tower Homes

condominium project.
(See Marquis Aurbach Order, attached as Exhibit C, at Page 5 of 6, lines 13-19 [emphasis
added].)’ In other words, notwithstanding his express retention of all causes of action belonging
to Tower, the bankruptcy trustee agreed to release fo the Tower Homes Purchasers the right to
pursuec claims relating to the carnest money deposits through its attorneys, Marquis & Aurbach
(now Marquis Aurbach Coffing).
III. ARGUMENT

In the instant action, Tower maintains two causcs of action against Mr. Heaton and NWH;:

(1) legal malpractice (this “First Cause of Action” is not labeled in the Complaint, but can be fairly
rcad as attempting to plead a legal malpractice causc of action); and (2) breach of fiduciary duty.
Both causes of action arc subject to dismissal on at Icast two grounds. First, Tower lacks the

capacity to bring this action based on federal bankruptcy law and the Plan Confirmation Order

> As with the Underlying Complaint, Tower does not attach the Marquis Aurbach Order, despite
its reference to and reliance on the order as its alleged authorization for this action,
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(Ex. B). The Marquis Aurbach Order, upon which Tower relies as its exclusive authorization for
this action (Ex. C) does not, by its terms, authorize Tower to bring this action. Second, even if
Tower was hypothetically authorized by federal law, the Plan Confirmation Order or the Marquis
Aurbach Order to bring this action, it is nevertheless barred by the applicable statute of limitations
(NRS 11.207) as a matter of law.

A. Tower lacks the capacity to bring this action based on both federal law and the

orders entered in the bankruptcy proceedings.

When a bankruptcy is filed, a bankruptcy estate is created pursuant to 11 U.S.C. § 541(a)
consisting of all legal and equitable interests of the debtor, including all claims and causes of
action that belong to the debtor. See, e.g., Sierra Switchboard v. Westinghouse, 789 F.2d 705,
707 (9th Cir. 1986), Weitzel v. The Mirage, 2009 U.S. Dist. Lexis 34621 at *7 (D. Nev. 2009);
Suter v. Goedert, 396 B.R. 535, 540-42 (D. Nev. 2008). ‘“Thereafter, the property of the cstate 1s
distinct from the property of the debtor.” Suter, supra, 396 B.R. at 541.

The trustee (or debtor in possession, which is not applicable here) is the representative of
the cstate with the authority to sue on behalf of the estate pursuant to 11 U.S.C. §§ 323, 363 and
1107. See Suter, supra, 396 B.R. at 546 (“Because the legal malpractice action 1s property of the
cstate, the trustee had the authority to sell, scttle, or compromise non-exempt assets of the estate.”)
In Tower’s Chapter 11 bankruptcy, a trustee was appointed on January 18, 2008, and the trustee
was the only person with the right to pursuc claims on behalf of the debtor. See 11 US.C. §
1141(b) (“Except as otherwise provided in the plan or the order confirming the plan, the
confirmation of a plan vests all of the property of the estate in the debtor.”)

1. The Plan Confirmation Order does not authorize Tower to bring this
action.

In Tower’s case, the Plan Confirmation Order did “otherwise provide” within the meaning
of 11 U.S.C. § 1141(b), and, pursuant to this order, it is the trustee, and not the debtor, that was
authorized, post-confirmation, to pursue or dispose of claims. In this regard, Article X(C) of the
Plan Confirmation Order provides that “...from and after the Confirmation Date, the Trustee and

the Estate shall retain all claims or Causes of Action that thcy may have or hold against any
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party . . . whether arising pre- or post-petition, subject to applicable state law statutes of limitation
and related decisional law, whether sounding in tort, contract or other theory or doctrine of law or
cquity.” (Scc Ex. B at 48:17-22 [emphasis added].) Thus, title to the claims which are the subject
of this action never vested in the debtor (Tower) pursuant to 11 U.S.C. § 1141. Accordingly,
Tower simply has no authority to suc and is without legal capacity to maintain this action.

2. The Marquis Aurbach Order does not authorize Tower to bring this
action.

Presumably in an attempt to avoid the foregoing well-established law and the Plan
Confirmation Order, Tower alleges that the instant action is brought “pursuant to Bankruptcy
Court Order dated June 3, 2010, Case No. BK-07-13208.” (Complaint at 1:22-23.) In other
words, Tower maintains that its authority to bring this action 1s the Marquis Aurbach Order (Ex.
(), which provides, in salient part, that:

o “The [Tower Bankruptcy] Trustee has determined that he does not intend
and, in any event, does not have sufficient funds in the Estate to pursuc
claims on behalf of [Tower] against Rodney C. Yanke, Americana LLC dba
Americana Group, Mark L. Stark, Jeannine Cutter, David Berg, Equity Title
of Nevada, LLC or any other individual or entity later identified through
discovery which has or may have liability to [Tower] or others for the loss
of the carnest money deposits provided by purchasers for units in the
Spanish View Tower Homes condominium project.” (Ex. C, Marquis
Aurbach Order at Page 4 of 6 [designated at top of page], line 26 to Page 5
of 6, linc 5 [emphasis added].)

o “The Trustee hereby stipulates and agrees fo release to the Tower Homes

Purchasers any and all claims on behalf of [Tower] against Rodney C.

Yanke, Americana LLC dba Americana Group, Mark L. Stark, Jeannine
Cutter, David Berg, Equity Title of Nevada, LLC or any other individual or
entity later identified through discovery which has or may have any

liability or owed any duty to [Tower] or others for the loss of the Tower
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Homes Purchasers carncst money deposits and all claims to any and all
carncst money deposits provided by purchasers for units in the Spanish
View Tower Homes condominium project.” (Ex. C, Marquis Aurbach at
Page 5 of 6, lines 13-19 [emphasis added].)

o “The Trustee hereby stipulates and agrees fo allow Marquis & Aurbach, as
counsel for the Tower Homes Purchasers, to pursuc any and all claims on
behalf of [Tower] against Rodney C. Yanke, Americana LLC dba
Americana Group, Mark L. Stark, Jeannine Cutter, David Berg, Equity Title
of Nevada, LLC or any other individual or entity later identified through
discovery which has or may have any liability or owed any duty to [Tower]
or others for the loss of carnest moncey deposits and all claims to any and all
carncst money deposits provided by purchasers for units in the Spanish
View Tower Homes condominium project.” (Ex. C, Marquis Aurbach
Order at Page 5 of 6, lines 20-26 [emphasis added].)

In other words, the Marquis Aurbach Order makes clear that Tower’s bankruptcy trustee
determined that he did not intend to pursuc any of Tower’s potential claims based on the loss of
the carncst money deposits. These claims were all therefore “released” to the Tower Homes
Purchasers. The Tower Homes Purchasers were then authorized, through their counsel, Marquis
& Aurbach, to pursuec Tower’s potential claims based on the loss of the carnest money deposits.

Accordingly, for several reasons, the Marquis Aurbach Order simply does not authorize
the instant action. First, contrary to the Marquis Aurbach Order’s unambiguous authorization,
Tower is the plaintiff, not the Tower Homes Purchasers. As noted above, the Marquis Aurbach
Order expressly “released” the alleged claims to the Tower Homes Purchasers, not to Tower. The
Marquis Aurbach Order simply does not authorize Tower to file this action. Second, the law firm
of Marquis Aurbach Coffing is not counsel in this action. In other words, the plain language of
the Marquis Aurbach Order simply does not authorize this action as a matter of law.

Third, even if the Marquis Aurbach Order did somechow authorize Tower to now pursuc

the instant action in its own right, through non-authorized counsel, the Marquis Aurbach Order
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still only authorizes actions against the expressly enumerated individuals and entities, as well as
“any other individual or entity later identified through discovery which has or may have any
liability or owed any duty to [Tower] or others for the loss of the Tower Homes Purchascrs carnest
money deposits.” (See Ex. C, Marquis Aurbach Order at Page 5 of 6, lines 13-19 [emphasis
added].) At the time of the Marquis Aurbach Order on June 3, 2010, both the Tower Homes
Purchasers and the Marquis Aurbach law firm undisputedly knew that NWH represented
Tower in connection with the preparation of the contracts for the Project. In other words, NWH
cannot be an entity “later identified through discovery” under the Marquis Aurbach Order.

For example, nearly four years prior to the entry of the Marquis Aurbach Order, in a letter
to Mr. Heaton and NWH dated August 11, 2006, counsel for two of the Tower Homes Purchasers
stated: ““I understand from spcaking with you that you or your firm, in fact, represents Tower
Homes and is familiar with the [Purchasc] Contract, having assisted in its preparation.” (Secc letter
from Paul Connaghan to Tower [c/o William Heaton of NWH], dated August 11, 2006, attached
as Exhibit D.)

Additionally, during his Rule 2004 examination on October 3, 2007 in connection with the
bankruptcy proceedings (i.c., over two years prior to the entry of the Marquis Aurbach Order),
which was attended by Terry Coffing and Brian Hardy of the Marquis Aurbach firm, Yanke
testified that Jim Walton of NWH prepared the purchase contract for Tower. (Sce excerpts of
deposition of Yanke on October 3, 2007, attached as Exhibit E, at 7:17-22.) Yanke also testified
as to the details of the subject bank accounts that held the deposited funds, as well as his
knowledge of the applicable Nevada law. (Ex. E at 10-12, 24.) Specifically, when asked about
how many laws he had to comply with in order to scll condominium units, Yanke replied: “All
paperwork was done by Nitz, Walton & Heaton and Lionel Sawyer. So, you know, do I know
those laws? 1 instruct them to put together a contract that would pass the state. They put together
a contract that would pass the state and we got a real estate exemption.” (Ex. E at 24:8-14.)

In other words, neither Mr. Heaton, Mr. Walton nor NWH (nor any other attorney at
NWH) were individuals or entities “later identified through discovery” within the scope and

authorization of the Marquis Aurbach Order.
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Accordingly, based on the forcgoing undisputed facts and circumstances, Tower simply
lacks the legal capacity to bring and maintain this action as a matter of law.

B. This action is barred bv the statute of limitations.

Even 1f Tower, hypothetically, had the capacity and bankruptcy trustec authorization to
bring this action, the action 1s still subject to dismissal as a matter of law because it 1s barred by
the statute of limitations.

NRS 11.207 establishes the statute of limitations for legal malpractice claims as follows:

1. An action against an attorney or veterinarian to recover
damages for malpractice, whether based on a breach of duty
or contract, must be commenced within 4 years after the
plaintiff sustains damage or within 2 years after the plaintiff
discovers or through the use of reasonable diligence should
have discovered the material facts which constitute the cause
of action, whichever occurs earlier.

2. This time limitation is tolled for any period during which the
attorney or veterinarian conceals any act, error or omission
upon which the action is founded and which is known or
through the usec of reasonable diligence should have been
known to the attorney or veterinarian,

NRS 11.207 (Emphasis added). This action 1s barred by both the two-ycar and four-ycar measurcs
of time provided by the statute.

With respect to the two-ycar measure, the statute of limitations runs “2 years after the
plaintiff discovers or through the use of reasonable diligence should have discovered the material
facts which constitute the cause of action.” NRS 11.207(1). In this case, drafts of the subject
Purchase Contract containing the provision which 1s now alleged to be deficient were sent to
Tower in November 2004. (Sce attached Exhibit F, which is a draft Purchasc Contract which was

delivered to Tower back on November 16, 2004.) Thus, Tower was apprised of the questioned
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provisions of the Purchase Contract as carly as November 2004. Tower also received a copy of
the August 11, 2006 demand letter from Paul Connaghan (Exhibit D), and an additional August
23, 2006 demand letter from Mr. Connaghan (attached as Exhibit G), in which Mr. Connaghan
cxplained in detail the reasons why he felt that the Purchase Contract did not comply with the
Nevada statute, including his allegation that the Purchase Contract violated NRS 116.411. Mr.
Heaton caused copies of both of these letters to be promptly delivered to Tower. (Sce attached
Declaration of William H. Heaton 9 6, 9.)

Additionally, Tower’s principal, Yanke, was questioned repeatedly concerning the
Purchasc Contract by attorncys for the Tower Home Purchascrs during his Rule 2004 cxamination
on October 3, 2007 (Sce Ex. E). Accordingly, there can be no reasonable dispute that Tower knew
of the material facts constituting its alleged causc of action against NWH much longer than two
years before this action was filed.

With respect to the four-year measure provided by NRS 11.207, absent some type of
cognizable tolling, four years from the date on which a plaintiff ‘“‘sustains damage” is the
outside limit for when a legal malpractice claim can be initiated. The Nevada Supreme Court
has clarified that a plaintiff/client who has rctained an attorney for transactional legal work
“sustains damage” when a lawsuit caused by the allegedly negligent transactional work is filed.
See Gonzales v. Stewart Title, 111 Nev. 1350, 905 P.2d 176 (1995) (granting attorney’s motion to
dismiss based on statute of limitations pursuant to NRS 11.207(1)); see also Kopicko v. Young,
114 Nev. 1333, 1337 n. 3, 971 P.2d 789, 791 (1998) (rcaffirming distinction between transactional
and litigation malpractice for determining commencement of running of statute of limitations).”

In Gonzales, the plaintiff clients retained defendant attorney to prepare documents,
including a promissory note, for the sale of the clients’ property. Because the promissory note

was defective, the clients got sued. The Nevada Supreme Court held that the filing of this

* The federal court sitting in Nevada, less than four months ago, again reaffirmed the viability of the
distinction between transaction-based and litigation-based causes of action for legal malpractice for
purposes of analyzing the statute of limitations. See New Albertson’s, Inc. v. Brady, Vorwerck, Ryder &
Caspino, 2012 U.S. Dist. Lexis 42369 at *14-*15 (D. Nev. March 28, 2012).

4820-6947-2528.1 13 AA000023




LEWIS
BRISBOIS
BISGAARD
&SMTHLLP

ATTORMNEYS AT LAW

W 0 N O O A W N =

N N N N NN NN BN DN 2B o ek ek ek ek ek ommh sk b
0 ~J OO O A W N = O O OO ~N O O o W N = O

underlying lawsuit against the clients, and not the final resolution of that proceeding, commenced
the running of the statute of limitations:

The rule sct forth herein 1s in accordance with recason and the

relevant statute, NRS 11.207(1). A plaintiff necessarily ‘discovers

the material facts which constitute the cause of action’ for attorney

malpractice when he files or defends a lawsuit occasioned by that

malpractice, and he ‘sustains damage’ by assuming the expense,

inconvenience and risk of having to maintain such litigation, cven if

he wins it. Other statutory limitations are not tolled to wait for

damages to accrue in an amount certain. The limitation period for

medical malpractice 1s not tolled to await all the bills for remedial

trcatment, which could include a lifetime of special care. See NRS

41A.097. A homcowncer who knows of a construction defect would

be ill advised to wait until the house falls down to suc the builder.

See Tahoe Village Homeowners v. Douglas Co., 106 Nev. 660, 799

P.2d 556 (1990). We sce no reason to impose a special rule for

attorncy malpractice. Further, the rule set forth herein should not

deter clients from allowing their attorney to ‘cure’ an crror. It

merely means that the client must observe the limitation period in

doing so.
Gonzales, supra, 111 Nev. at 1354, Accordingly, because the plaintiffs in Gonzales did not file
their lawsuit within four years of the date on which the lawsuit occasioned by the alleged
malpractice was filed against them, their legal malpractice lawsuit was time-barred as a matter of

law. Id. at 1355.°

> The version of NRS 11.207 at issue in Gonzalez did not include the two-yecar measure that is now
contained in the current statute, which was enacted pursuant to 1997 amendments. See New Albertson’s,
supra, 2012 U.S. Dist. Lexis 42369 at *11. This distinction, however, makes no difference in this case.
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Here, Tower concedes in its Complaint that the underlying lawsuit against Tower was filed
on May 23, 2007. (Complaint 9 15; Ex. A.) In the Underlying Complaint, the Tower Homes
Purchasers alleged that Tower, among other things, breached the terms of the purchase contracts
(Ex. A, Underlying Complaint 9| 32-39), failed and/or refused to return their deposit monies (Ex.
A, Underlying Complaint 4 37), accepted and retained benefits (i.e., the purchasers’ deposits)
“under circumstances where it would be unjust and inequitable for them to retain the benefits™)
(Ex. A, Underlying Complaint 9] 54), used the purchasers’ deposits for improper purposes (Ex. A,
Underlying Complaint 9| 79-93) and had “misappropriated, unlawfully exercised domain over,
and converted for [its] use and benefit the [Tower Homes Purchasers’] purchase money to the
detriment of the [Tower Homes Purchasers].” (Ex. A, Underlying Complaint § 95 [emphasis
added].) In other words, in their Underlying Complaint, the Tower Homes Purchasers alleged
precisely same wrongs that Tower now alleges NWH should somehow have prevented.

Accordingly, by May 23, 2007, Tower “sustained damage” within the meaning of NRS
11.207. See Gonzales, supra, 111 Nev. at 1354-55. Under this outside four-ycar measure
provided by NRS 11.207(1), Tower had until May 23, 2011 to file a complaint against NWH.

Therefore, under either measure of permissible time, Tower’s instant Complaint, filed on
Junc 12, 2012 -- over a year after the longer four-year statute ran, and at lcast scveral years after
the two-ycar statute ran -- was simply filed too latc as a matter of law. Accordingly, cven if
Tower somechow had the legal capacity to bring this action, it is still barred by the statute of
limitations as a matter of law, and therefore should be dismissed pursuant to N.R.C.P. 12(b)(5).

C. Tower’s breach of fiduciarv dutv cause of action is not only barred by the

statute of limitations, it does not exist as a matter of law.

Tower’s second cause of action for “breach of fiduciary duty” is also subject to dismissal
on statute of limitations grounds based on NRS 11.207, and is independently subject to dismissal
because the cause of action simply does not exist in this case. The Nevada Supreme Court has
clarified that a separate breach of fiduciary duty cause of action does not exist in the context of a
claim arising out of the attorncy-client rclationship: “A causc of action for legal malpractice

encompasses breaches of contractual as well as fiduciary duties because both ‘concern the
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representation of a client and involve the fundamental aspects of an attorney-client relationship.”
Stalk v. Mushkin, 125 Nev. Adv. Rep. 3, 199 P.3d 838, 843 (2009) (statutc of limitations for
breach of fiduciary duty claim against attorney subject to and analyzed under NRS 11.207).

In other words, the Stalk casc establishes that Tower’s breach of fiduciary duty cause of
action (1) 1s subject to NRS 11.207, and is thercfore barred by the statute of limitations as
discussed in detail above; and (2) docs not ¢xist as an independent causc of action by a client
against its attorncys because it is entirely subsumed within the legal malpractice cause of action.
See Stalk, supra, 199 P.3d at 843.

IV. CONCLUSION

Based on the foregoing, defendants William H. Heaton and Nitz, Walton & Heaton, Ltd.
respectfully requests that the Complaint be dismissed in its entirety, with prejudice. Alternatively,
Defendants seck the entry of summary judgment. Tower lacks capacity to suc and, cven 1f it had
the requisite capacity and authorization to suc, the causcs of action asserted arc barred by the

statutc of limitations as a matter of law.

DATED this 19" day of July, 2012

LEWIS BRISBOIS BISGAARD & SMITH LLp

By IS/ Jeffrey D. Olater
V. Andrew Cass
Nevada Bar No. 005246
Jeffrey D. Olster
Nevada Bar No. 008864
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
William H. Heaton and Nitz, Walton & Heaton,
Ltd.
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DECLARATION OF WILLIAM H. HEATON

I, William H. Heaton, do hereby declare:

1. I am an attorney, duly licensed and authorized to practice law in the State of
Nevada. Iam a principal of the law firm of Nitz, Walton & Heaton, Ltd. (“NWH”).

2. I, along with my partner, James Walton, represented Tower Homes, LLC in
connection with the Spanish View Towers project. 1 therefore have personal knowledge of
NWH’s representation of Tower Homes, LLC in connection with this project, including the factual
and procedural history of the proceedings relating to Tower Homes, LLC and the project.

3. Attached as Exhibit A is a true and correct copy of the Complaint from the
Underlying Lawsuit (Gayrnor, et al. v. Tower Homes, LLC, et al., Case No. A541668).

4, Attached as Exhibit B is a true and correct copy of the Bankruptcy Court’s
December &, 2008 “Order Approving Disclosure Statement and Confirming Plan of
Reorganization” from the Tower bankruptcy proceedings (United States Bankruptcy Court,
District of Nevada, Case No. BK-07-13208-BAM).

5. Attached as Exhibit C is a true and correct copy of the “Order Granting Motion to
Approve Stipulation to Release Claims and Allow Marquis & Aurbach, as Counsel for the Tower
Homes Purchasers, to Pursue Claims on Behalf of the Debtor” from the Tower Homes, LLC
bankruptcy proceedings.

6. Attached as Exhibit D is a true and correct copy of the August 11, 2006 letter from
Paul Connaghan to Tower (c/o me), in which Mr. Connaghan confirmed his knowledge of NWH’s
representation of Tower Homes, LLC, as well as my firm’s familiarity with the subject purchase
contracts. I caused a copy of this letter to be promptly delivered to Tower.

7. Attached as Exhibit E are true and correct excerpts of the deposition of Rod Yanke
taken on October 3, 2007.

8. Attached as Exhibit F 1s a true and correct copy of a draft of the Purchase Contract
which was delivered to Tower by NWH on November 16, 2004.

9. Attached as Exhibit G is a true and correct copy of the August 23, 2006 letter from

Paul Connaghan to Tower (c/o me), in which Mr. Connaghan explained in detail the reasons why

4820-6947-2528.1 17 AA000027
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he felt that the Purchase Contract did not comply with the Nevada statute, including his allegation
that the Purchase Contract violated NRS 116.411. I caused a copy of this letter to be promptly
delivered to Tower.

I declare under penalty of perjury under the laws of Nevada that the foregoing is truc and
corrcct and, if sworn as a witness, I would testify competently thereto.,

DATED this 19™ day of July, 2012.

_/s/
William H. Heaton

4820-6947-2528.1 18 AA000028




LEWIS
BRISBOIS
BISGAARD
&SMTHLLP

ATTORMNEYS AT LAW

W 0 N O O A W N =

N N N N NN NN BN DN 2B o ek ek ek ek ek ommh sk b
0 ~J OO O A W N = O O OO ~N O O o W N = O

CERTIFICATE OF SERVICE

Pursuant to N.R.C.P. 5(b), I certify that I am an employee of Lewis Brisbois Bisgaard &
Smith LLP, and that on this 19" day of July, 2012, a true and correct copy of the foregoing

MOTION TO DISMISS, OR, ALTERNATIVELY, MOTION FOR SUMMARY

JUDGMENT was placed in an envelope, postage prepaid, addressed as stated below.

Dennis M. Prince

Prince & Keating

3230 South Buffalo Drive, Suite 108
Las Vegas, Nevada 89117

P: (702) 228-6800

F: (702) 228-0443

Attorneys for Plaintiff

By: /s/ Nicole Sallade
An Employee of LEWIS BRISBOIS
BISGAARD & SMITH LLP
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DECLARATION OF WILLIAM H,. HEATON

I, William H. Heaton, do hereby declare:

1. I am an attorney, duly licensed and authorized to practice law in the State of
Nevada. [ am a principal of the law firm of Nitz, Walton & Heaton, Ltd. (“"N'WH").

2. I, along with my partner, James Walton, represented Tower Homes, LLC in
connection with the Spanish View Towers project. I therefore have personal knowledge of
NWH?’s representation of Tower Homes, LLC in connection with this project, including the factual
and procedural history of the proceedings relating to Tower Homes, LI.C and the project.
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—t
—t

4, Attached as Exhibit B is a true and correct copy of the Bankruptcy Court’s
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he felt that the Purchase Contract did not comply with the Nevada statute, including his allegation

that the Purchase Contract violated NRS 116.411. 1 caused a copy of this letter to be promptly
delivered to Tower.

I declare under penalty of perjury under the laws of Nevada that the foregoing is true and
correct and, if sworn as a witness, T would testify competently thereto.

L g iR
DATED this/ 7 day of July, 2012,
William H. Heaton -
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% ) Tﬁaﬁ%sa. 061;1«“?13(}, ESQ. F [ i.; E D
D Nevada Bar No. 4949

3 BRIAN R. HARDY, ESQ. 7 .
&\ Nevada Bar No. 10068 Q Hﬁ}’ ﬁ 8 52 ﬁH ﬂ?

4 % 10001 Park Run Drive
Las Vegas, Nevada 89145 CQ: L(\ ——
5 | (702)382-0711 CLERK Bk 7E2)
Attorneys for Plaintiffs ¥ TR LOURY
6
DISTRICT COURT
7
CLARK COUNTY, NEVADA
8
ALLISON GAYNOR, an individual; BARBARA "
9 | CHANDLER, individually and as TRUSTEE OF 4 j LH é é g
THE SARALEE M. BOWERS TRUST, and on | Case No:
16 || behalf of others similarly situated,
Dept. No.: X ! ] !
11 ii Plaintiffe
12 VS.
ov {Business Court Requesied)
U = 13 lf TOWER HOMES, LLC., a Nevada limited |
g o liability comnpany; RODNEY C. YANKE, an
~ £>% 14 | individual, PRUDENTIAL REAL ESTATE
DS g AFFILIATES, INC., a Delaware Corporation;
< 2% 15 | AMERICANA LLC dba AMERICANA
< '*’ig GROUP; Nevada limited liability company;
NZEg- 16 || MARKL. STARK, an indjvidual in his capacity
= &> 5 as a broker; JEANNINE CUTTER, an individual
2 TR¥ 17 | inher capacity as an agent; DAVID BERG, an
el 5 individual in his capacity as an agent DOE
N < 18 || REAL ESTATE AGENTS I through X,
individually, DOE REAL ESTATE BROKERS |
19 | through X, individually, ROE REAL ESTATE
“ CORPORATIONS | through X, inclusive,
20
Defendants
21
|
22 f COMPLAINT _
23 Plaintiffs Allison Gaynor and Barbara Chandler, individually and on behalf of the Saralee
24 I M. Bowers Trust (hereinafter collectively the “Plaintiffs™), by and through their attormney record,
25 | the law firm of Marquis & Aurbach, hereby complain and allege, on behalf of themselves and
26 § person similarly situated as follows:
27 i. FJURISBICTION AND VENUE
REGg! ED L This Court has jurisdiction in this suit because Plaintiffs seck damages in excess
MAY 2 3 [poo7 Page 1 of 12 M&A:10347-001 438959_1 572312007 6:57 AM
CLERK OF THE COURT |
!
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[ § of the minimum jurisdictional requirements of this Court.

2 2. This Court has personal jurisdiction over the Defendants for the following
3 {| reasons: |
4 a. Upon information and belief, the Defendants conduct business in Nevada,l
5 were fiduciaries or recipients of funds held in Nevada, participated and/or
6 engaged in transactions which injured Nevadans, engaged in tortious
7 behavior in Nevada, caused injuries and damages to Nevadans, and/or they
8 are cifizens or domiciliaries of this state. In addition, the claim siafed in
9 this Complaint arises under Defendants’ contacts with this state.
10 b. The Defendants have had such minimum contacts with the State of
i1 Mevada that a Nevada court’s exercise of personal jurisdiction over the,
i2 would not offend traditional notions of fair play and substantial justice,
E = 13 and the claims stated in this Complaint arise under those minimum
5 28 " |
ez 220 14 contacts.
= SRR
z é g 5 15 3. Venue is proper in Clark County, Nevada for the following reasons:
% % %E 16 a. Upon information and belief, Defendants are residents of Clark County,
gg E % 17 Nevada, they transact business in Clark County, Nevada.
&
g = 18 b. The issues and claims alleged in this Complaint revolve around property
19 . located in Nevada.
20 C. Clark County, Nevada, 1s the county where all or substantially all of the
21 events giving rise to the Plaintiffs’ claims cceurred.
22 Il PARTIES
23 4. Allison Gaymor, is and was at all times relevant hereto, a party to an agreement to

24 || purchase real property located in Clark County, State of Nevada.
23 3. Barbara Chandler, is and was at all times relevant hereto, a party to an agreement

26 Y to purchase real property located in Clark County, State of Nevada.

27 6. Saralee M. Bowers Trust, is and was at all tumes relevant hereto, a paity o an

28 || agreement to purchase real property located in Clark County, State of Nevada,

Page 2 0of 12
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1 7. The class that Plaintiffs represent is comprised of all consumers, individuals or

2 W otherwise, who entered into written Purchase Contracts with Defendant Tower Homes, LLC

3 I (“Tower™) and/or its agents, partners, successors or assigns, to purchase a common interest

4 || ownership unit in the Spanish View Tower Homes Project (“Spanish View Project”) to be
5 || constructed by Defendants Tower and Rodney C. Yanke (*Yanke”) (collectively hereinafier the
6 i “Tower Defendants™) on Assessors Parcel No, 176-04-601-019 in the County of Clark, State oj}
7 I Nevada,
8 8. Tower 1s, and was at all times relevant hereto, a Nevada limited liability company,
9 | doing business in Clark County, State of Nevada.
10 1 9. Yanke is, and was at all times relevant hereto, a resident of Clark County, State of
il i MNevada.
i2 l 10.  Prudential Real Estate Affiliates, Inc. (“Prudential”} is, and was at all times
E é 12 | relevant hereto, a Delaware corporation, doing business in Clark County, State of Nevada,
§ H g % 14 11. AMERICANA LLC dba AMERICANA GROUP (“Americana”} is, and was at all
% g ;-';;: E 15 || times relevant hereto, a Nevada limited liability company, doing business in Clark County, State
o % %i 16 || of Nevada.
DE3E .
g ~ ¥ % 17 i 12.  Mark L. Stark (*‘Stark™) is, and was at all times relevant hereto, a resident of and
§ rg‘-" 18 || real estaie broker in Clark County, State of Nevada. |
19 13.  Jeannine Cutter (“Cutter”) is, and was at all times relevant hereto, a resident of
20 " and real estate agent in Clark County, State of Nevada,
21 14, David Berg ("Berg”) is, and was al all {imes relevant hereto, a resident of and real
22 | estate agent in Clark County, State of Nevada.
23 15. Prudential, Americana, Stark, Cutter and Berg are hereinafter collectively referred
24 | to as the Agent Defendants.
25 16.  That the true names or capacities, whether individual, corporate, associate or
26 i otherwise of the Defendants nmamed herein as DOES 1 through X, inclusive, and ROE
27 || CORPORATIONS 1 through X, inclusive, are unknown to Plaintiffs who, therefore, sue said
28 || Defendants by such fictitious names. Plaintiffs allege that each Defendant designated herein as a
Page 3 of 12 M&A:10347.001 438959_1 5/22/2007 7:28 PM
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1 ]| DOE or ROE CORPORATION i1s negligently, willfully, contractually, interdionally or otherwise

2 I legally responsible for the events and happenings herein referred to and proximately caused
3 “ injury and damage thereby to the Plaintiffs as herein alleged. Plaintiffs shall ask leave of this
4 § Court to amend the Complaint to insert the true names and capacities of each Defendant named
5 ! as DOES and/or ROE CORPORATIONS, when the same have been ascertained, and will further
& § seck leave to join said Defendants in these proceedings.

7 IHl. GENERAL FACTUAL ALLEGATIONS

8 SPANISH VIEW PROJECT

& 17.  Tower is a company set up by Yanke for the sole purpose of building the Spanish

10 [| View Project.

1
13 i18.

The Spanish View Proiect is proposed to have three 18-story condominium

12 ‘i towers, combining for 435 units, located at the southwest corner of Interstate-215 and 5. Bufialo

; § 13 i Road in Las Vegas, Nevada.
% E g § 14 i 19.  The Plaintiffs entered into written Purchase Contracts with the Tower Defendants
E%Ei 15 i which provided that their units located on or above the fifth floor of Tower A would be
©SE= 16 || completed in or before July, 2007.
§§E% 17 20.  Moreover, according to oral promises made by the Tower Defendants and the
g ‘% i8 Ii Agent Defendants the first tower in the Spanish View Project was to be complete in June or July
19 §| 2006.
20 “ 21. To date, the first tower has not been completed nor 1s it near substantial

21

completion. In fact, to date, Tower A does not even contain a ground level floor. Accordingly,

22 u it is impossible for the Tower Defendanis to have a completed tower within the next forty-five
23 (45) days.

24 4 22.  Upon information and belief, construction on the Spanish View Project has ceased
25 || and there is presently no financing available for its completion.

26 23.  Upon information and belief, there are approximately nine (9} lawsuits pending

27 gF against the Tower Defendants and the Spanisk View Praject which effectively cloud title to the

28 l property.

:

Page 4 of 12
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i H 24, Upon information and belief, there are over twenty-five million dollars in

mechanics liens which have been filed for work on the Spanish View project.

ii INDUCEMENT INTC UNCONSCIONABLE AGREEMENT

2
3
4 25,  Plaintiffs meet with one or more of the Agent Defendants regarding the Spanish
5 ! View project. At the meeting with one or more of the Agent Defendants, it was represented io
& I the Plaintiffs that the first tower would be completed in June or July of 2006. _
7 I! 26.  Based upon the assurances of the Agent Defendants, the Plaintiffs provided the

8§ 1 Tower Defendants with deposit monies in excess of $10,00¢ to reserve a unit in the Spanish

9 i View Project.

10 27.  Based upon the assurances of the Agent Defendants, the Plaintiffs entered into a

11 !E Purchase Contract with the Tower Defendants to purchase a umt in the Spanish View Project.

12 28.  The Purchase Coniraci provided that the Plaintiffs would place their purchase
§ ;‘E 13 || monies into escrow account and that after five (5) days the escrow company would deposit thé
§ 2 % E 14 | purchase monies into Tower’s company bank account.

=
E % ?: ; 15 § 29, The Purchase Contract provided a time is of the essence clause.
% g E"; 16 | 30.  The Tower Defendants failed to meet their completion dates and will be unable to
g - E % 17 || meet any future contract dates.
§ ST 31.  Upon information and belief, the Spanish View Project presently has neither
19 u financing availabie nor the resources necessary for iis completion. Moreover, the {irst iower has

20 # not been completed nor is it near substantial completion.

21 FIRST CAUSE OF ACTION

l (Breach of Contract — the Tower Defendants)
22 |

| 32.  The Plaintiffs repeat, re-allege and incorporate by reference each and every
23

33. The Plainiiffs, each of them, entered into a into written Purchase Contracts with
the Tower Defendants and/or their agents, partners, successors or assigns, to purchase a common
inferest ownership unit in the Spanish View Project

34. The Purchase Contract provided a time is of the essence clause.
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1 35.  The first tower in Spanish View was to be complete in June or July 2006.
36. To date, the first tower has not been completed nor is it near substantial

compietion.

37. The Tower Defendanis Plaintiffs have failed and/or refused to retum Plaintiffs

deposit monies in excess of $10,000,

! 38  As adirect and proximate result of the Tower Defendanis™ breach, the Plaintiffs

have been damaged an amount in excess of $10,0000, plus interest thereon.

39. 35,  As adirect and proximate result of the alorementioned acts, it has become |

N I - D™ D = "W V. S - N VE S oV

necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled to

10 || recover fees and costs incurred herein pursuant to the terms of the Purchase Contract.

e
[

EECOND CAUSE OF ACTION
(Breach of the Covenant of Good Faith and Fair Dealing — the Tower Defendants)

5 : : 40.  The Plaintiffs repeat, re-allege and incorporate by reference each and every
g LB § ” ailegation contained above, inclusive, as if fully set forth herein.
% 22 g s 41, Al confracts in Nevada contain an implied covenant of good faith and fair 4-
g ;%??; % . dealing,
%% 5; g . 42,  The Tower Defendants, breached the covenant of good faith and fair dealing by
ﬁ ) é ' refusing to honor their contractual obligations.
> 8 43,  As a direct and proximate cause of the Tower Defendants’ breach, the Plaintiffs
P have been damaged in cxcess of $10,000, plus interest thereon.
2? 44,  As a direct and proximate result of the aforementioned acts, it has become
& necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled to
= recover fees and costs incurred herein pursuant to the terms Purchase Contract.
# i THIRD CAUSE OF ACTION
24 {Declaratory Relief — the Tower Defendants)
25 45.  The Plaintiffs repeat, re-allege and incorporate by reference each and every
26 | allegation contained above, inclusive, as if fully set forih herein.
27 | 46, A jusiiciable coniroversy exists between the Plamiiffs and the Detendants relative
28 { to their legal rights and duties under the above-mentioned Purchase Contract, |
Page 6ol 12 M&A:10347-001 438950_1 572272007 7:28 PM
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1 47.  The controversy between the Plaintiffs and Defendants is adverse,

2 48.  Plaintiffs seek a declaration from this Court setting forth the particular rights and
3 || oblipations of each party with regard to Purchase Contract.
4 | 49. A judicial determination of the Plaintiffs rights under the above referenced
5 || Purchase Contract is necessary and appropriate at this fime in order to avoid additional and
& | Lnnecessary litigation.
7 50. As a direct and proximate result of the aforementioned acts, it has become
8 || necessary for the Plaintiffs to secure the services of an atiorney, and the Plaintiffs are entitled ta?; |
G 1§ recover fees and costs incurred herein pursuant to the terms Purchase Contract,
10 FOURTH CAUSE OF ACTION
o {(Unjust Enrichment — all Defendants)
N 5. The Plaintiffs repeat, re-allege and incorporate by reference each and every
E - i allegation contained above, inclusive, as if fully set forth herein. |
g . §§ " 52.  The Plaintiffs conferred upon Defendants, each of them, certain monetary
=g % 3 benefits.
% % ?.3., ; " 53.  Defendants appreciated the benefits conferred wpon them by the Plaintiffs.
8! g ‘i‘;é , 54, Defendants accepted and retained the benefits under circumstances where it
% é i would be unjust and inequitable for them to refain the benefits.
2 _;3 55.  As a direct and proximate cause of the Defendants’ actions, the Plaintiffs havé
7 been damaged in excess of $10,000.00, plus interest thereon. E
30 56.  As a direct and proximate result of the aforementioned acts, it has become
. necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled to
# recover fees and costs incurred herein pursuan! 1o the terms of the Purchase Contract,
» FIFTH CAUSE OF ACTION
24 {(Deceptive and Unfair Trade Practices in Vielation of NRS 598 Et, Seq.)
(Agent Defendants)
» 57.  The Plaintiffs repeat, re-allege and incorporate by reference each and every
ff allegation contained above, inclusive, as if fully set forth herein.
; ] 58,  Upon information and belief, in or around February 2005, Cutter was intimately
Page 7 ot 12 M&A:10347-001 438959_1 5/22/2007 7:28 PM




I )| tnvoived and living with Yanke, the owner of Tower and developer of the Spanish View Project.
2 59. Upon information and belief, in or around February 2805, Cutter had a financial
3 || interest in the Spanish View Project.
4 “ 60.  Cutier, as the onsite agent at the Spanish View Project, had contact with each and
5 l every one of the Plaintiffs.
6 | 61. Cutter failed {o disclose to the Plaintiffs, each of them, material facts iﬁ
7 ; connection with her solicitation to purchase an interest in land in the state of Nevada in violation
8 §| of NRS 598.0903 et. seq. and NRS 599A.010 et. seq.
S 62.  Cutter’s actions and conduct constitute a deceptive and unfair trade practice in
10 | violation of NRS 598.0903 et. seq. and NRS 399A.010 et. seq,
11 63. Cutt

] nom doeap Drenmd med :
Cutter works as a Sellers agent for sales in the Spanish View Project and does so

12 | asan agent of Stark who is the Sellers broker for all sales in the Spanish View Project.

§ § 13 64.  Upon information and belief, Cutier and Stark are emploved by Prudential and g
§ 2 § = 14 | Americana.
D588
E k. E i 15 65. Consequently, Prudential and Americana failed to disclose material facts in
4l
% = $= 16 | connection with a solicitation to purchase an interest in land in the state of Nevada in violation of
8>3
8% 17 || NRS 598.0903 et. seq. and NRS 599A.010 et. seq.
P iy q
< = i
= = 18 66.  NRS 598.0999(3) provides that a “person, firm, or any officer or managing agent

19 || of any corporation or association who knowingly and willfully engages in a deceptive trade

20 | practice” may be required to “pay to the aggrieved party damages on all profits derived from the

. ~ w1121 fm v m v it Lon on odonrmmet e r termed o cxonm el UL JHRNE SRR, R
knowing and willful engagement in a deceptive trade practice and ireble damages on all damages

Le

22 || suffercd by reason of the deceptive trade practice.”

23 67.  As a direct and proximate cause of the Defendants’ actions, the Plaintiffs bhave
24 | been damaged in excess of $10,000.00, plus interest thereon.
25 08.  As a direct and proximate result of the aforementioned acts, it has become

26 | necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled to

27 | recover fees and costs incurred herein as well as treble damages pursuant to NRS 598.0999(3).

Page 8 of 12
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1 SIXTH CAUSE OF ACTION

I ‘ {Violation of NRS 645)

2 {Agent Defendants)

3 69.  The Plaintiffs repeat, re-allege and incorporate by reference each and every
4 || allegation contained above, inclusive, as if fully set forth herein.

3 70.  Pursuant to NRS 645.990(4) any officer or agent of a corporation, or member or
6 !L agent of a limited-liability company, partnership or association, who personally participates in or
7 Il is an accessory to any violation of NRS chapter 645 is subject to the penalties prescribed therein.
8 71.  Pursuant to NRS 645.260, where any person, limited Dability company,
9 | parinership, association or corporation, in consideration for {(or expectation of) a commission,
10 " directly or indirectly engages in any single act defined under NRS 645.030, such as negotiating é.

Y
Jowks

ﬂ sale or soliciting prospective buyers, that person or entity is acting within the capacity of a real

12 | estate broker or real estaie salesman,

§ § 13 - 72, Pursuant to NRS 645.252(1), Defendants Cutter, Stark, Americana and/or
ﬁ g § % 14 || Prudential were required to disclose: 1) any material and relevant facts, data or information
DS, 8 | | |
< 587 15 || which they knew, or should have known, relating to the property, 2) each source from which
& xEs ’

RS
% =&z 16 | they would receive compensation as a result of the transaction, and 3) that they had an interest in

g=39 -
g ~ 8% 17 || aprincipal to the transaction.
< 8
E L

18 |i 73.  Pursuant to NRS 645.320, a licensee is prohibited from dealing with any party to

19 || aresl estate transaction in a manner which is deceitful, fraudulent, or dishonest.

20 | 74.  Upon information and belief, in or around February 2003, Cutter was intimately
21 ,l involved and living with Yanke, the owner of Tower and developer of the Spanish View Project.
22 Ii 75.  Upon information and belief, in or around February 2005, Cutter and Americana

23 § had a financial interest in the Spanish View Project.

24 76. Defendants Cutter, Stark, Americana and/or Prudential failed to disclose these
25 || material facts in connection with their solicitation to purchase an interest in land in the state of

26 || Nevada in violation of’ NRS 643 et. seq.

27 77.  As a direct and proximate cause of the Defendants’ actions, the Plaintiffs have

28 I been damaged in excess of $10,000.00, plus interest thereon.
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1 78.  As a direct and proximate result of the aforementioned acts, it has become
2 || necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled to
3 || recover all fees and costs incurred herein.
4 SEVENTH CAUSE OF ACTION
(Civil RICO - Yanke}
: 79.  The Plaintiffs repeat, re-allege and incorporate by reference each and ever:;lf
i | allegation contained above, inclusive, as if fully set forth herein.
80.  Yanke engaped in racketeering activity as defined in NRS 207.390.
8 81.  Upon information and belief, Yanke committed a predicate act when was
’ involved in a scheme in which he took buyers and lenders monies for completed houses without
f | the intent or ability to complete said hauses in violation of NRS 207.360.
- 82,  Upon information and belief, Yanke was sued as a result of his activities in Case
5 . i ;; No.: 86-A-245508-C and Case No. 06-A-528584-C in the Eighth Judicial District Court in Clark
g . g?ﬁ y County, Nevada.
% % 2 g s 83.  Upon information and belief, the aforementioned cases were imtiated after July 1,
f; % %’é 1983 and Yanke has continued engaging in related acts of racketeering which have the same or
g% ig § 1? similar pattern, intents, results, accomplices, victims or methods of cormission, or are otherwise
% é‘ interrelated by distinguishing characteristics.
= '8 84.  Yanke’s racketeering actions are not isolated incidents.
P 85.  Yanke has utilized a Purchase Contract in relation to the Spanish View Project
20 which provides that potential purchasers must place their purchase monies into escrow account
! l which, after five (5) days, pursuant to Yankes instructions s deposited into Yanke’s company
= bank account.
23
86.  Upecn information and belief, Yanke is not utilizing said money to complete the
# Spanish View Project.
= 87.  Upon information and belief, Yanke committed a subsequent predicate act when
% prior to Yanke accepting the Plaintiffs purchase monies he accepted purchase monies from other
+ purchasers under falsc pretenses.
28 u
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88.  The Plaintiffs entered into a Purchase Contract and provided Yanke with deposit

monies in excess of $10,000.

89.  The Plaintiffs deposit monies have been removed from the escrow account and
deposited in Yanke business account,
90.  Upon information and belief, Yanke is continuing to take purchase monies from

other potential purchasers, knowing that the Spanish View Project cannot be completed or

— s s el -4 Ve TS e T

receive financing.

91.  As a direct and proximate result of Defendants’ racketeering activities, the

o ol -~} L 5 ¥y I L b2

Plaintiffs have been damaged in excess of $10,000.

10 !l 92, The Plaintiffs are entitled to treble damages.

e
It

93,  The Plamtiffc have been forced to retain the services of an atiorney to prosecute

12 !l this matter and are entitled recover reasonable costs and attorneys fees incurred hergin as special

% = 13 | damages.
< o
e In 14 | EIGHTH CAUSE OF ACTION
g a “_é = ’ {Conversion — the Tower Defendants)
E¥. 15
~3 %ﬁg 94.  The Plainitffs repeat, re-allepe and incorporate by reference each and every
S EE- 16
g = é 3 allegation contained above, inclusive, as if fully set forth herein.
T8 17
;ﬁ; & 95.  The Tower Defendants have misappropriated, unlawfully exercised domain over,
p “ 18
and converted for their use and benefit the Plaintiffs purchase money to the detriment of the
19
Plaintiffs.
20
96. By keeping the above-referenced funds, the Tower Defendanis’ possession and
AR
use of the funds demonstrates a claim of ownership which is inconsistent with the proper and
22
rightful ownership thereof.
23 .
97.  The Plaintiffs have been forced to retain the services of an attorney to prosecute
24
this matter and are entitled recover reasonable costs and attorneys fees incurred herein as special ;
25
damages
26
WHEREFORE, Plaintiffs pray for 2 judgment against Defendants as follows:
27
1. For Breach of Contract damages in excess of $10,000, plus nierest thereon,
28
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1 2. For general damages in excess of $10,000.00, pius interest thereon;
2 t 3. For declaratory relief setting forth the particular rights and obligations of each
3 || party with regard to Purchase Contract,
4 4. For statutory treble damages;
3 n 5. For attorney’s fees and costs incurred herein as damages pursuant NRS
6 I 598.0995(3);
7 !i 6. For atiorney’s fees and costs incurred herein as damages pursuant Purchase
g || Contract;
9 7. For punitive damages; and
10 “ 8. For such other and further relief as the Court deems just and proper in its
11 | premises.
o
12 Dated this £¢ day of May, 2607.
5 =13 |
g - MARQGUIS & AURBACH
~ 20 14 ,
o IS -~
L2z |
w4 16 By:
SELE Terry-A-Coffing, Esq.
5233 g Nevada Bar No. 4949
= "o Brian R. Hardy, Esq.
-~ S g Nevada Bar No. 10068
= 10001 Park Run Drive
19 Las Vegas, Nevada 89143
Attorneys for Plaintiffs
20
22
23
24
25
2 |
27 |
2 |
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Enfered on Docket
December 08, 2008

Hon. Bruce A. Markel!
United States Bankrupfcy Judge

w3 63 ~1 Oh

SULLIVAN, HILL, LEWIN, REZ & ENGEL
A Professional Law Corporation
James P Hill, CA. SBN 90478
Christine A. Roberts, NV SBN 6472
Elizabeth E. Stephens, NV SBN 5788
228 South Fourth Street, First Floor
Las Vegas, NV 82101
Telephone: (702) 382-6440
Fax Number: (702) 384-8102
Emgil: hill@gshlaw.com
Attorneys for William A. Leonard, Jr.,
Chapter 11 Trustee

UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEVADA
Inre ) CASENO., BK-S-07-13208-BAM
} Chapter 11 (Involuntary)
TOWER HOMES, LLC, a Nevada limited )
liability company, dba Spanish View Tower )
Hormes, ) Date: November 17, 2008
} Time: 9:30 a.m.
Debtor. )
Yy Ctrm. BAM - Courtroom 3
) Foley Federal Building
} 300 Las Vegas Blvd. South
) Las Vegas, NV 8910}
} Judge: Hon. Bruce A. Markell
ORDER APPROVING DISCLOSURE STATEMENT AND CONFIRMING PLAN OF
REORGANIZATION
/1
Iy
[
Iy
1 ~ODMANPCDOCS\PCDOCS\291282\2
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The Motmn to Canﬁrm Plan of Reorganization (“Motion”) filed by William A. Leonard, I
(“Trustee”) the Chaprer 11 trustee of the bankruptey estate of Tower Homes, LLC (“Debtor™), came
on regularly for hearing on November 17, 2008, at 9:30 a.m. in Courtroom 3 of the above-entitled

Court, United States Baniruptey Judge Bruce A. Markell presiding. The Trustee appeared in person

'atid by hig connsel, Famies P, Hill of Sullivan, Hill, Lewin, Rez & Engel. All other appearances are |

noted in the Court’s record of the hearing.

The Court having considered the Motion, its supporting papers, the combined Disclosnre
Statement and Plan of Reorganization, the opposition filed thereto, and the stipulation resolving the
opposition; the Court having previously entered an order conditionally approving the Trustee’s
disciosure statement; the Court having entered findings of fact and conclusions of law concurrently
heréwith; notice of the Motion appearing sufficient and proper; and goed cause appearing therefor,

IT 1S HEREBY ORDERED that:

1. The disclosure statement aspect of the plan is granted final approval as containing
“adequate mTormation” within the meaning of section 1125 of the Bankifuptcy Code (11 US.C. §§
101, et seq.). |

2. The Plan, subject to the modifications announced in open ﬁourt (*“Plan™), 15 confirmed

and approved in its entirety. A copy of the Plan as amended is attached as Exhibit “A” hereto. To

the extent of any contlict between the Plan and this order (“Confirmation Order™), this Conﬂrmatlcn
Order shall control. The Trustee is authorized to take all steps and do all things necessary to

implement the Plan. All terms not defined herein shall have the meaning given them in the Plan, or

if not defined in the Plan, then in the Motion.

3. The failure to reference or discuss any particular provision of the Plan in this
Confirmation Order shail have no effect on the Court’s apprc)‘;»fal and authorization of, or the validity,
binding effect, and enforceability of, such provision. Eack provision of the Plan is authorized and
approved and shall have the same validity, binding effect, and enforceability as every other provision
of the Plan, whether or not mentioned in this Confirmation Order.

4, Pursuant to section 1141 of the Bankruptey Cofle (11 U.S.C. § 101, et seq.), and

except as expressly provided in the Plan, related settlement agreements referred to in the Plan, or this

2 | tODMAPCDOCSWPCDOCS\291282\2
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Confirmation Order, the provisions of the Plan (including the exhibits thereto, and all documents and
agreements executed pursuant to the Plan) and this Confirmation Order shall be binding on (i} the
Debtor, (i1) the Trustee, (i11) any person acquiring property under the Plan, and (iﬁ) all holders of

Claims against and Interests in the Debtor or its bankruptey estate, whether or not impaired under the

| Planand whether ornot, il ifipaired; aiy stch holder aceepted the Plan.

5. On the Effective Date, except as provided in the Plan or related settlement agreements
teferred to in the Plan; (A} Creditors of the Debtor whose Claims are dealt with by the Plan and this
Confirmation Order. are resirained and enjoined from the commencement, taking, or continuance of
any action, or the employment of any process: (1) to collect such Claims or debts from the Trustee,
the Debtor or its bankruptcy estate, .or from property of the Debtor or its bankruptcy estate; (ii)
which may directly or indirectly interfere with or impair the Trustee’s administration of property of
the Debtor’s bankruptey estate; or (iii) to collect on a ¢laim or alleged claim that is satisfied or
treated under the Plan; (B) this injunction shall be binding on all Creditors, partics in interest, and
other Persons, and their respéctive officers, agents, meﬁibers, employees, successors, and assigns,
and (C) the assets and property of the Debtor and 1ts bankruptcy estate shall be held by the Trustee to
be administered free and clear of each and every claim, lien, encumbrance, acti}cnn, successor liability
procescing, setoff, counterclamm, or claims for equitablie relief of any type or nature, except as
expressiy provided for by the Plan.

6. In the event that a Timely Refinancing is achieved in accordance with the terms of the
Plan, then (a} all executory Purchase Contracts shall be assumed pursuant to the provisions of
sections 365 and 1123 of the Bankruptcy Code, other than any executory Purchase Contract that is
the subject of a motion to reject filed prior to and pending on the Confirmation Date, which shall be
rejected according to the terms of such motion; and (b) all other executory contracts to which the
Debtor may be a party shall be rejected, other than any executory contract or unexpired lease that is
the subject of & motion to assume filed prior to and pending on the Confirmation Date, which shall
be assuimed according to the terms of such motion. Inthe event that a Timely Refinancing is not
achieved, then (i) all executory contracts and unexpired leases to which the Debtor may be a party

shail be rejected, other than any executory contract or unexpired lease that is the subject of a motion

3 HODMAVPCDOCS\WPCDOCS 2812822
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to assume filed prior to and pending on the Confirmation Date, which shall be assumed according to

the terms of such metion. Any assumpiion or rejection effected under this paragraph and not the
subject of a specific assumption or rejecticn orcer shall be deemed to have occurred on the date that

the Trustee files the notice described in Section V(B)(3)(1) of the Plan; provided, however, that in the

| event of 4 displite oVet whethier a Tittiely Refinancing has been achieved, any assumptionor =~~~ |

rejection effected under this paragraph shall be deemed to have occurred on the date that any Court
order resolving the dispute becomes final.

7. Pursuant to secticn 1142(b) of the Bankruptcy Cade, the Trustee is authorized and
empowered to {a) execute and deliver any instrument, agreement or document required to effect a
transfer of property dealt with by the Plan; and (b) to perform any other act that is necessary,
desirable or required to consummate the Plan.

| 8. Pursuant to section 105 of the Bankruptey Code, the Trustee is authorized and
empowered to take any and all actions reasonably necessary to implement the transactions
contemplated by the Plan and this Confirmation Order, all without further corporate action or action
of the managers or members of the Debtor, including, without limitation, matters under the Plan
involving the organizational structure of the Debtor or corporate action by the Debior.

9. Pursuant to section 1146(a) of the Bankruptcy Code, the issuance, transfer, or
exchange of notes or equity securities under the Plan, the creation of any mortgage, deed of trust, or
other security interest, the makiﬁg or assignrent of any lease or sublease, ar the making or delivery
of any deed or other instrument of transfer under, in furtherance of, or in connection with the Plan,
including, without imitation, any agreements of consolidation, deeds, bills of sale or assignments
executed in connection with any of the transactions contemplated under the Plan, shall not be subject
to any stamp tax, transfer tax, mortgage recording fee, or other similar tax.

10.  All Professional Persons, or other Persons requesting compensation or reimbursement
of expenses pursuant o any of sections 327, 328, 330, 331, 503(b) and 1103 of the Bankruptey Code
for services rendered on or before the Confirmation Date (including, inter alia, any compensation
requested by any Professional Person or any other Person for making a substantial contribution in
the Banl{rupﬁcy Cases) shall file with the Court and properly serve an application for final allowance

4 :ODMA\PCDOCSPCDOCS\ 2912827 -
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of compensation and reimbursement of expenses no later than (i) sixty (60) days after the
Confirmation Date, or (i) such later date as this Court shall order upon application made pri:ﬁr to the
end of such 60-day period. The Trustee shall be paid in accordance with the terms of Section VIII(J )
of the Plan.

110 Compensation Tor servites réndered and for réimbursement of expenses by the
Trustee or a Profsssional Person after the Confirmation Date need not be approved by the Court,

The Trustee or Professional Persons may invoice the estate d.ﬁ-ecﬂ}r, and shall provide a copy of such
invoice to the Office of the United States Trustee and any other perty specifically requesting in
writing 1o the Trustee a copy of such post-confirmation invoices (not merely having requested notice
generally 1n the bankruptey case). In the event that no objection is served on the Trusiee and the
party requesting payment within 10 days of service of a given invoice, the Trustee may pay such
invoice without further order of the Court. In the event that an objection to a given invoice is served
on the Trustee and the party requesting payment within 10 days of service of & given invoice, the
party requesting payment may submit an application to the Court for review of the request for
compensation and reimbursement, and the Court retains jurisdiction to hear and approve such
application and compel payment thereon. Such post-Confirmation Date compensation for services
rendered and reimbursement of expenses shall be considered an ordinary expense of the Debtor’s
bankruptcy estate.

12, All fees payable by the Trustee on behalf of the Debtor on or before the Effective
Date pursuant to section 1930 of Title 28 of the United States Code shall be paid by the Trustee on or
before the Effective Date.

13. Except as otherwise provided in the Plan and this Confirmation Order, notice of alt
subsequent pleadings in these Chapter 11 cases shall be limited to counsel for the Debtor; the
Trustee; the Umited States Trustee; Yanke; Bank of George; OneCap; the Petitioning Creditors: the
Joining Creditors; as well as Donna Osbom, Esq.; any party directly affected by the relief requested
in a pleading; and any other party requesting such notice by a writing delivered to the undersigned

counsel after the Effective Date, unless otherwise specified in an order by this Court, The Trustee

/17
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shall provide notice to all creditors and parties in interest of (I} such future limitation of notice, and
(ii) the opportunity to request in writing continued notice.
14.  Pursuant to sections 1123(z) and 1142(a) of the Bankruptey Code, the provisions of

this Confirmation Ozder, the Plan, or any amendments or modifications thereto shall apply and be

| chiforceable notwithstanding any otherwise applicable non-bankruptey law,

15.  'The Trustee and the Debtor’s bankruptey estate shall retain all Claims or Causes of
Action that they have or hold against any party, including against “insiders” of the Debtor (as that
term 13 defined in Bankruptey Code section 101(31)), whether arising pre- or post-petition, subiect to
applicable state law statutes of limitation and related decisional law, whether sounding in tort,
contract or other theory or doctrine of law or equity. Confirmation of the Plan effects no settlement,

compromise, waiver or release of any Claim or Cause of Action unless the Plan, related settlement

agreemenis referred to in the Plan, or this Confirmation Order specifically and unambiguously so

provide, Upon the Effective Date, the Trustee will be designated as representative of the Estate
under section 1123(b)(3) of the Bankrptcy Code and shall, except as otherwise provided 11ereiﬁ,
have the right to zssert any or all of the above Causes of Action post-confirmation in accordance
with applicable law. Notwithstanding the foregoing, neither the Trusiee, the Debtor, nor the Estate
have, or shall assert, any claims or Causes of Action against Bank of George, or with respect to the
SPYF Financing.

16.  When the Trustee has determined in his reasonable business judgment that the Plan

has been substantially consurnmated, he shall file an application for a final decree as required by

' Federal Rule of Bankruptcy Procedure 3022. This application may be granted prior to full

consummation of the Plan. Notwithstanding the entry of such final decree and the closing of the
Chapter 11 case, the Court shall hear controversies arising thereafter that are within the scope of the
provisions of the Plan, of this Confirmation Order, or of other order of this Court regarding retained
jurisdietion over the case and the parties 1n interest thereto. In addition, any party in interest may
move to reopen the Chapter 11 case if necessary to obtain relief that otherwise could not be obtained
absent reopening of the case. Any request for such relief may be heard concurrently with 2 motion

Iy
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to reopen the case, and the same may be heard on an emergency basis if expedited relief is necessary

under the circumstances.

17. The Court reserves jurisdiction to the extent set forth in Section X(I) of the Plan and

as provided by law.

- ITIS SO ORDERED.

Submitied by:

SULLIVAN, HILL, LEWIN, REZ & ENGEL

A Professional Law Corporation

By: /s/ James B Hill
| JAMES P. HILL
ATTORNEYS FOR WILLIAM A.
LEONARD, IR.,
CHAPTER 11 TRUSTEE
APPROVED/DISAPPROVED:
SHEA & CARLYON, LTD.
By: failed to respond
SHLOMO S. SHERMAN, ES8Q.
COUNSEL FOR BANK OF GEORGE
APPROVED/DISAPPROVED:

SYLVESTER & POLEDNAK, LID.

By: faiied to respond

JAMES MACROBBIE, ESQ.
COUNSEL FOR ONECAP
MORTGAGE CO.

7 ODMAMCDOCS\PCDOCS281282\2
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APPROVED/DISAPPROVED:
GORDON & SILVER |

By: failed to respond
WILLIAM M. NOALL, ESQ.
. COUNSEL FOR HB PARKCO
O CONSTRUCTION,INC., REGIONAL
STEEL CORPORATION, and NEVADA
READY MIX CORPORATION

APPROVED/DISAPPROVED:
FENNEMORE CRAIG, P.C.

By: failed to respond
JON T. PEARSON, ESQ.
COUNSEL FOR ATLAS
MECHANICAL, INC; BUILDING
CONSENSUS, INC; | -
HARRY ELLIS DEVEREAUX;
HELIX ELECTRIC OF NEVADA; |
LEDCOR CONSTRUCTION, INC.; and
WPH ARCHITECTURE, INC,

APPROVED/DISAPPROVED:
MARQUIS & AURBACH

By:

DONNA M. OSBORN, ESQ.
COUNSEL FOR FERGUSON

ENTERPRISES and HUGHES WATER
& SEWER, LTD.

APPROVED/DISAPPROVED:
MARQUIS & AURBACH

By

DONNA M. OSBORN, ESQ.
Counsel for Numerous Pre-Purchasers

8 ODMAWPCDOCS\PCDOCS\291282\2
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APPROVED/DISAPPROVED:
NITZ, WALTON & HEATON, LTD.

‘By: failed to respond
WILLIAM H. HEATON, ESQ.

{77 7 COUNSEL FOR RODNEY YANKE

9 ODMAPCDOCS\PCDOCS\2912820.
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APPROVED/DISAPPROVED
FENNEMORE CRAIG, P.C.

By:

JON'T, PEARSON, BSQ.
COUNSEL FOR ATLAS™ """
MECHANICAL, INC; BUILDING
CONSENSUS, INC ;

HARRY ELLIS DEVEREATX:

HELIX ELECTRIC OF NEVADA;
LEDCOR CONSTRUCTION, INC.; and
WPH ARCHITECTURE, INC.

APPROVED/DISAPPROVED
MPLRQUIS %U&\BACH

o dUL N /

A M, GSBORI\T"ESQ
COUN SEL FOR FERGUSON
ENTERPRISES and HUGHES WATER
& SEWER, LTD.

APPROVED/DISAPPROVED

MARQUIS & %‘/ﬁ\
By: W/
DfDNNA M. OSBOR’\I ESQ.
Counsel for Numerous Pre-Purchasers

APPROVED/DISAPPROVED
NITZ, WALTON & HEATON, LTD.

WILLIAM H. HEATON, ESQ.
COUNSEL FOR RODNEY YANKE
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CERTIFICATION - LOCAL RULE 2021

In accordance with Local Rule 9021, counsel submitting this document(s) certifies as follows (check
one):

The Court waived the requirements of L.R. 9021.
- No-parties app-eared or filed wriiten objections; and there is no Trustee appointed in the case.

X _ Ihave delivered a copy of this proposed order to all counsel who appeared at the hearing, any
unrepresented parties who appeared at the hearing, and any Trustee appointed in this case, and each
has approved or disapproved the order, or failed to respond, as indicated below (list each party and
whether the party has approved, disapproved, or failed to respond to the document):

»  William A. Leonard, Jr., is the appointed Trustee and the client of undersigned counsel.

s Donna Osborn, u{)un:,el for Ferguson Enterprises, Hughes Water & Sewer Lid., and
numerous pre~-purchasers, approved the order.

¢ Shlomo Sherman, counsel for Bank of George, failed to respond.
¢ James MacRobbie, counsel for OneCap Mortgage Co., Tailed o respond.

o  William M. Noall, counsel for HB Parkco Construction, Inc.; Regional Steel Corporation;

and Nevada Ready Mix Corporation, failed to respond.
« Jon T. Pearson, counsel for Atlas Mechanical, Inc.; Building Consensus, Inc.; Harry Ellis

Devereaux; Helix Electric of Nevada; Ledcor Construction, Tnc.; and WPH Architecture,
> 3

Inc., failed to respond.
o William H. Heaton, counsel for Rodney Yanke, failed to respond.

By: /s/ Christine 4. Roberts
Christine A. Roberts
228 South Fourth Street, First Floor
Las Vegas, NV 89101
Attorneys for William A. Leonard, Jr.

Fth
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1 j SULLIVAN, HILL, LEWIN, REZ & ENGEL
A Professional Law Corporation
James P. Hill, CA SBN 90478
Christine A. Roberts, NV SBN 6472
Elizabeth E. Stephens, NV SBN 5788
228 South Fourth Street, First Floor
Las Vegas, NV 89101
Telephone: (702) 382-6440
5 { Fax Number: (702) 384-5102
Email: hill@shlaw.com

= L D2

G

Attorneys for William A. Leonard, Ir.,
7 I Chapter 11 Trustee

8
UNITED STATES BANKRUPTCY COURT
9 DISTRICT OF NEVADA
i0 i
1i g linre y CASENO. BEK-S-07-13208-BAM
l ) Chapter 11 (Involuntary)
12§ TOWER HOMES, LLC, a Nevada limited )
hability company, dba Spanish View Tower )
13 i Homes, ' ) Date: November 17, 2008
) Time: 9:30 a.m.
14 Debtor. }
) Ctrm.: BAM - Courtroom 3
15 ) Foley Federal Building
) 300 Las Vegas Blvd. South
16 ) Las Vegas, NV §9101
) Judge: Hon. Bruce A. Markell
17
18
g TRUSTEE’S DISCLOSURE STATEMENT AND PLAN OF REORGANIZATION
(amended as approved at confirmation hearing)
20 |
21
22
23
24
25
26
]
27
28
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William A, Leonard, Jr. (the “Trustee™), the Chapter 11 trustee of the bankruptey estate
of Tower Homes, LI.C (the “Debtor™), hereby files his Disclosure Statement and Plan of
Reorganization {the “Disclosure Statement,” or the “Plan”).!

i.
EXECUTIVE SUMMARY

A, hverview

The Trustee’s Plan is described in detail below. In summary, it offers two alternative
solutions for satisfaction of Creditors’ Claims. One alternative provides the Debtor and its
nrincipal, Rodney Yanke, a short period of time (in addition io that already enjoyed) to complete
a refinancing of the Debtor’s Spanish View Towers real estate project. The second alternative
provides sale procedures for the certain sale of the Property within a definite time peried should
the Debtor and Yanke fail to consummate and close a refinancing of the Property in the time
afforded them to do so. Payments on account of Creditors’ Claims depend on which alternative
is implemented. If the Debtor and Yanke achieve a refinancing, all Allowed Claims will be paid
in full. If the Debtor and Yanke fail to achieve a timely refinancing, Creditors’ Claims will be
paid, if at all, depending on the ultimate sale price achieved for the Property, and upon each
Creditor’s relative priority in terms of allowed, perfected Liens against the Property and in terms
of the priority their Claims hold as established by this Plan and the Bankruptcy Code. The
treatment sct forth herein represents the results of arms length settlement negotiations between
and among the Trustee, Yanke, OneCap (as holder of multiple classes and priorities of Claims),
the Mechanics’ Lien Claimanis, and the Pre-Purchaser Claimants. Creditors and other parties in
interest are urged to read this Plan carefully to more fully understand the treatment of Creditors’

Claims, Equity Interests and the Debtor’s assets.

B. The Plan Will Allow for Greater Recoveries bv Credifors

The Trustee behieves that the treatment of Credifors under this Plan will result in a greater

recovery for Creditors than that which is likely to be achieved under liquidation in a case under

A glossary of defined terms is provided at the end of this document, beginning at page 59 below.
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Chapter 7 of the Bankruptcy Code. Absent confirmation of the Plan, the Trustee believes that
sentor Secured Creditors would likely foreclose on the Property, and that a foreclosure sale
would not realize maximum value for the Property. The Plan avoids a hurried “fire sale” of the
Property, and instead provides for a fully-advertised sale of the Property over a reasonable time
period with the help of scasoned professionals -- all of which should help realize maximum value
for the Property. The Plan also provides for the possibility -- albeit remote -~ of a Timely
Refinancing, under which all Allowed Claims will be satisfied in full -- a result not probable in a
liguidation under either Chapter 7 or the Plan. The Plan will also allow distributions to Creditors
to be made sooner than would be possible under Chapter 7. Earlier payment will likely mean
higher payment, because the more time passes, the more interest accrues on the senior Secured
Claims.

Aftached as Exhibit “1” hereto are the Trustee’s Financial Projections which show
various possible outcomes for Creditors in the Bankruptcy Case. The models make clear that in
order for Class 14 Unsecured Claims to receive any distribution, (i) Y anke must achieve 2
Timely Refinancing {including the required negotiation of discounted Claim amounts), or (ii) the
Property must sell for $90 million or more, and the Trustee must achieve success with Claim
ebjections.

The Trustee believes that the alternative 1o the Plan is liquidation through foreclosure by
the sentor priority Secured Creditors and hikely litigation among Classes of Secured Creditors
spanning many vears and involving many tens of thousands of dollars of litigation expenses, and
offering no guarantced rotums.

C. The Trustee Recommends that You Vote to Accept the Plan

Based on the factors described above, the Trustee believes that confirmation of the Plan

is in the best interest of Creditors, The Trustee, 1n consuitation with senior priority Creditors and

the Debtor, recommends that Creditors vote 1o accept the Plan.
/1Y

[
I
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1.
INTRODUCTION

Chapter 11 of the Bankruptcy Code allows a debtor, a court-appointed trustee, creditors
and other partics in interest to proposc a plan of reorganization. A plan of reorganization
provides the means for a debtor to reorganize its financial affairs and continue to operate, or to
liguidate, or a combination of both. A disclosure statement describes the assumptions that
underlic the Plan, how the Plan will be executed, and the treatment of creditors’ and other
parties’ claims and interests. A disclosure statement must contain mformation of a kind and i
sufficient detail to enable creditors and other parties who are affected by the Plan to vote
mtelligently for or against the Plan or to object to the Plan.

THE DOCUMENT YOU ARE READING IS A COMBINED DISCLOSURE

STATEMENT AND PLAN OF REORGANIZATION. AS THOSE TERMS ARE USED IN

THE BANKRUPTCY CODE. The Trustee is the party proposing the Plan and sending you this

combined Disclosure Statement and Plan of Reorganization. The Trustee, i consultation with

the Debtor and the secured creditors holding the largest claims in this case, has proposed the Plan
to provide the treatment for all claims against and equity interests in the Debtor. The Plan
provides that the Debtor be afforded a briel opportunity {60 or 9C days) to attempt to refinance
its real property. If the Debtor timely achieves such a refinancing, all allowed claims of creditors
will be paid in fuil. If the Debtor does not timely achieve such a refinancing, then the Trustee
will liguidate the Debtor’s assets and use the liquidation proceeds to pay allowed claims of

ors in the prionity set forth below, to the cxient that such proceeds allow, The procedures
for refinancing and sale are discussed in detail below.

The Bankruptcy Court has preliminarily approved the document you are reading as a
Disclosure Statement containing adequate information in sufficient detail to enable parties
affected by the Plan to make informed judgments about the Plan. The Bankruptcy Court will
make a {inal determination respecting the adequacy of this Disclosure Statement at the
Confirmation Hearing {defined below). The Bankrupicy Court has not yet confirmed the Plan,

and therefore the Plan is not yet binding.
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READ THIS DISCLOSURE STATEMENT CAREFULLY TO FIND OUT THE

FOLLOWING IMPORTANT INFORMATION:

1. HOW THE PLAN WILL AFFECT YOUR CLAIM;

2. WHAT RIGHTS YOU HAVE WITH RESPECT TO VOTING FOR OR

AGAINST THE PLAN;

3. WHAT RIGHTS YOU HAVE WITH RESPECT TO OBJECTING TO THE

PLAN: AND

4. HOW AND WHEN TO VOTE FOR OR AGAINST THE PLAN.

This Disclosure Statement cannot tell you everything about your rights. You should
consider consulting your own lawyer to obtain more specific advice on how the Plan will affect
you and what is the best course of action ot you.

The information contained in this Disclosure Statement has been submitted by the
Trustee, uniess expressly attributed to other sources. The Trustee has authorized no
representations concerning the Debtor or its financial affairs other than those representations set
forth in this Disclosure Statement.

[xcept as may be set forth in this Disclosure Statement, the Bankrupicy Court has not
approved any representations concerning the Debtor or the value of its assets. The Trustee has
not authorized any representations or inducement to secure acceptance or rejection of the Plan
other than as contained herein and approved by the Bankruptcy Court.

The statements contained in this Disclosure Statement are based upon information

informal discovery conducted by the Trustec with the Debtor’s former officers, directors,
employees, attorneys and accountants, and with other parties in interest. Such statements are
made as of the date of this document, unless another date is specified. Neither delivery of this
Disclosure Statement nor any exchange of rights made in connection with this Disclosure
Statement or the Plan shall under any circumstances create an implication that there has been no
change in the facts set forth in the Disclosure Statement since the date the Disclosure Statement

was prepared. Although the Trustee believes that the contents of the Disclosure Statement are

CODMAPCDOCS\PCDOCS\ZE2565 4
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1 | complete and accurate to the best of his knowledge, information and belief, the Trustee is unable

2 {| fo warrant or represent that the information contained herein 1s without any inaccuracy.

34 The financial data and other facts relied upon in formulating the Plan are based upon the
4 || Debtor’s books and records. The Trustee, as the Plan proponent, represcnts that everything

5 i stated in the Disclosure Statement is true to his best knowledge and belicf. The Trustee has

&t included in this Disclosure Statement as Exhibit “1” certain Financial Projections reflecting how
7 I claims will be paid either through sale or refinancing of the Debtor’s assets. Those projections
& I represent the Trustee’s predictions of future events based upon various assumptions. Those

9 ) anticipated or expected future events may or may not occur, and the projections may not be

10 {| relied upon as either a guarantee or as other assurance that the projected results will actually

i1 § occur. Thus, while the Trustee believes that such projections are reasonable, there 1s no

12 I assurance that they will prove to be accurate. Because of ali the uncertainties inherent in any

13 || predictions of future events, all Creditors and other interested parties should be aware of the risk
14 |t associated with these projections and the possibility that the actual experience in the future may
15 || differ in matenial or adverse ways.

16 The Bankruptcy Court has not yet confirmed the Plan described i this Disclosure

17 || Statement. In other words, the terms of the Plan are not yet binding on anyone. If, however, the
18 I Bankruptcy Court later confirms the plan, then the Plan will be binding on all Creditors in this
19 || case, and will provide the means for treatment of all Creditors’ and other parties’ Claims and

20 || mierests.

21 | The Plan is intended to resolve, compromise and settle all Claims, disputes, and Causes
22 1 of Action between and among all participants and as to all matters relating to these proceedings,
23 | except as expressly provided otherwise in the Plan. If the Bankruptcy Court confirms the Plan,
24 || Creditors’ Claims, if and to the extent allowed, will receive the treatment provided by the terms
25 of the Plan.
26 | /77
274 /7
28 | /17
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I1L.
VOTING INSTRUCTION AND THE PLAN CONFIRMATION PROCESS

All Creditors are asked to vote to accept or reject the Plan. All voting will be by ballots
in a form approved by the Bankruptcy Court. Based on the results of voting, the Bankruptcy
Court will examine whether each Creditor Class has accepted the Plan by the requisite majorty.
If all Classes vote to accept the Plan, the Plan will be confirmed if the Bankruptcy Court
determines that the Plan meets certain legal requirements. See generally, Bankruptcy Code
section 1129(a). If at least one Class of Creditors, but fewer than all Classes, has voted to accept
the Plan (without considering the vote of insiders), the Trustee will seek confirmation of the Plan
pursuant to the “cramdown” provisions of Bankruptcy Code section 1129(b). Cramdown is
discussed in greater detail i section II{D}4) below.

A, Apnroval of the Disclosure Statemend

The Bankruptcy Code requires that a disclosure statement contain “adequate imformation”
sufficient to allow a reasonable hypothetical investor to make an informed decision regarding a
plan of reorganization. The document you are reading is a combined disclosure statement and

plan of reorganization. The disclosure statement aspect of this document has been condifionally

approved by the Bankrupicy Court’s order entered August 21, 2008. Tt has not yet received final
approval by the Bankruptcy Court. The Bankruptcy Court will address the issue of final
approval of the disclosure statement aspect of this document at a hearing on November 17, 2008.

1f vou wish to object to the adequacy of this Disclosure Statement, vou must file an obiection

with the Ranicrunicy Court and serve it on the undersiened counsel and other parties requesting

special notice in this case no later than October 21, 2008.

B. Holders of Claims Eligible to Vote For or Against the Plan

Under the Bankruptcy Code, only the members of those Classes whose Claims are
impaired under the Plan are entitled to vote for acceptance or rejection of the Plan. “Impaired”
generally means “changing or altering the legal or equitable rights of such Creditor.” In this

case, Classes 2, 3,4, 5,6,7,8,9, 10, 12, 13, 14, 15 and 16 arc impaired under the Plan.
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11

Accordingly, the holders of all Claims in those Classes are entitled to vote to accept or to reject
the Plan.

C. Voting Instructions

A ballot accompanies this document for Creditors to use in voting on the Plan. To vote
on the Plan, indicate the amount of your Claim, and whether you accept or reject the Plan on the
ballot. If you have a Claim in more than one Class, you should submit a ballot for each Claim
failing within each Class. Creditors entitled to vote to accept or reject the Plan may vote by
completing, dating, signing and returning the accompanying ballot via regular United States
Postal Service mail or by personal hand delivery to the Trustee’s counsel, Sullivan, Hill, Lewin,
Rez & Engel, Atin: James P. Hill Esq., 228 South Fourth Street, First Floor, Las Vegas, Nevada,
89101, or via facstmile actually received at (702) 384-9102.

IN ORDER TO BE COUNTED, YOUR BALLOT MUST BE RECEIVED NOTLATER

THAN 5:00 P.M. (PACIFIC) ON NOVEMBER 3, 2008. The risk of non-receipt or late receipt

of ballots, whether due to United States Postal Service error or any other reason, is entirely on
the voting Creditor,

D.  Acceptance of the Plan

For the Plan to be accepted and thereafter confirmed without resort to “cramdown,” it
must be accepied by each impaired Class.

i. Acceptance by a Class of Claims

In accordance with Bankruptcy Code section 1126, a particular Class of Claims will be
deemed to have accepied the Plan only if holders representing at least two-thirds (2/3) in amount
and more than one-half (1/2) in number of Claims against the Debtor that have voted in that
Class have accepted the Plan.

2. Deemed Acceptance/Reljection

Pursuant to Bankruptey Code section 1126(f), an unimpaired Class and cach holder of a
Claim in that Class are deemed to have accepted the Plan, and those Creditors do not vote on the
Plan. Under the Plan, Classes I and 11 are unimpaired, and, accordingly, such Classes are

deemed to have accepted the Plan under this provision.
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3. Comparison to Chapter 7

In order to confirm the Plan, the Bankruptcy Court must determine that the Plan provides
to each Creditor (in an impaired class) who does not accept the Plan property of a value, as of the
Effective Date, not less than the Distribution that such Creditor would receive or retain 1f the
Debtor were liquidated in a case under Chapter 7 of the Bankruptcy Code. This requirement, set
forth i Bankrptey Code section 1129(a) (7Y A), is commuonly referred to as the “best iterests of
creditors” test. The Trustec believes that the Plan meets this requirement and that, 1f necessary,
the Bankruptey Court will make such a determination. A hypothetical Chapter 7 liquidation

analysis 18 set forth in detail at section IX below,

4, Confirmation Without Acceptance (“Cramdown™)
Bankruptcy Code section 1129(b) provides that the Plan may be confirmed by the

Bankruptcy Court, even if not accepted by every impaired Class, it (i) at least one impaired Class
has accepted the Plan (determined without including any acceptance of the Plan by any insider),
and (ii) the Bankruptcy Court finds that the Plan does not discriminate unfairly against, and 18
fair and equitable with respect to, the rejecting Class(es).

With respect to each Class of Secured Claims, the requirement that the Plan be fair and
equitable to an impaired rejecting Class means that a Plan must provide:

(a) that each holder of a Clatmn in. such Class will (i) retain the liens sccuring such
Claim, and (i1) receive deferred cash payments totaling at least the value of the security interest
(as of the effective date of the plan);

(b) for the sale of property subject to the liens securmg such Clamm, free and clear of
such liens, with the liens to attach to the proceeds of such sale, and to be treated as described in
section (a) above or (¢) below; or

(c) for the realization by each holder of a Claim m such Class of the indubitable
equivalent of such Claim.

With respect to each Class of Unsecured Claims, the requirement that the Plan be fair and

equitable 10 an impaired rejecting Class means that (1) each holder of a Claim in such Class wili

receive property of a value equal to the allowed amount of such Claim, plus mterest, or (11) no
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holder of a Claim or Equity Interest that 1s junior to such Class will receive any property under
the Plan on account of such junior Claim or Equity Interest.

If any impaired Class does not accept the Plan, the Trustee will seck confirmation by the
“cramdown” provisions of section 1129(b), provided that all of the applicable requirements of
section | 129(a), other than section 1129(2)(8), have been met.

5, Confirmation Hearing

The Bankruptcy Court will hold a hearing with respect to confirmation of the Plan to
determine whether the Plan has been accepted by the requisite number of Creditors and whether
the other requirements for confirmation of the Plan have been satisfied. The issues to be
determuned through the confirmation hearing include (without limitation) issues relating to
notice, value of property, and feasibility of the Plan. In the event of a cramdown, the Trustee
must also prove, among other things, that the Plan does not discriminate unfairly against, and is
fair and equitable to, any non-accepting Class(es). THE TIME, PLACE AND DATE OF THE
HEARING ON CONFIRMATION, AND THE DATE BY WHICH OBJECTIONS TO
CONFIRMATION MUST BE FILED AND SERVED, ARE SPECIFIED IN THE
BANKRUPTCY COURT ORDER APPROVING THIS DISCLOSURE STATEMENT AND
THE NOTICE OF HEARING THAT ACCOMPANIES THIS DISCLOSURE STATEMENT.

6. Identity of Person to Contact For More Information Regarding the Plan

Any interested party desiring further information about the Plan should contact the
Trustee’s general bankruptcy counsel, James P. Hill, Esq., of Sullivan, Hill, Lewin, Rez & Engel,
whose contact information 1s set forth above on the cover sheet to this comibined Plan and
Disclosure Statement.

E. The Trustee Recommends That You Vote to Accept the Plan

Based on the factors described m this document, the Trustee believes that his Plan wiil
allow for the greatest possible Distributions to Creditors, Accordingly, the Trustee strongly

urges all Creditors to vote to accept the Plan in accordance with the procedures described herein.
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Iv.
FACTUAL BACKGROUND

A. The Debtor’s Backeround and Pre-Bankruptcy Operating History

The Debtor is a limited liability company formed under the laws of the State of Nevada.
Rodney C. Yanke is the sole member and manager of the Debtor, holding 100 percent of its
Equity Interests. The Debior’s most significant asset consists of a real estate development
project comprising approximaicly 15 acres of partially developed real property located in the
Southwest Las Vegas Valley along the I-215 Beltway at Buffalo, commonly referred to as the
Spanish View Tower Homes. The real property was initially purchased by the Debtor in July of
2004 through an acquisition and development loan from OneCap. The project as presently
configured contemplates three 21-floor condominium toweis, each with 144 luxury residential
units with projected sales prices in the $800,000 to $8,000,000 range. The Debtor asserts that an
approved tract map has been filed; all necessary government permits, exemptions, entitlements
and approvals have been obtained; and substantially all excavation work has been completed.
Foundations are in place for Towers “A” and “B.” The parking deck platform has been
completed for Tower “A.” Due to the Debtor’s inability to secure sufficient financing to
continue construction, minimal work has been performed on the project since the spring of 2006.
The real property and its immprovements may be described herein as the “Property.”

The project was originally envisioned to cost over $600,000,000. The Debtor alleges that
approximately $90,000,000 has been invested m the project to date, including 328,000,000 from
Yanke and his affiliates. OneCap asserts that ii is the loan servicer {or and services three
separate fractionalized promissory notes secured by fully perfected deeds of trust against the
Property upon which the Debtor owes OneCap’s noteholders approximately $36,000,000 secured
against the Property. In addition, various mechanics’ lien claimants assert that they are owed in
excess of $30,000,000, secured by valid and perfected mechanics’ liens on the Property.
Benchmark Enterprises, LLC asserts that it is owed approximately $15,000,000 secured by a
junior deed of trust on the Property. Sizable additional Claims are also asserted by parties who

claim to have made down payments or pre-payments toward the purchase of individual
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condominium units. Other Creditors have asserfed Unsecured Claims entitled to neither prionity
or secured status. The Debtor’s bankruptey schedutes list over $100,000,000 in debt of all
Classes (i.e., secured and unsecured). Over the last two years, the Debtor has attempted (o obtain

additional financing for the project, but has been unable to do so.

B. Events Leading to the Debtor’s Bankruptev

In 2006, with the project far from complete, the Debtor began to experience financial
difficulties. The Debtor attempted to obtain additional financing to continue developing the
Property, but was unable to do so due to the deteriorating real estate and credit markets. The
Debtor defaulted on various obligations owed to OneCap, and in response, OneCap threatened to
foreclose on the Property. On May 31, 2007, three mechanics’ lienholders, HBParkco
Construction, Inc., Regional Steel Corporation, and Nevada Ready Mix Corporation, filed an
involuntary bankruptcy petition against the Debtor under section 303 of the Bankruptcy Code in
order to stay foreclosure of the Property.

C. The Chapter 11 Case

On August 21, 2007, with the consent of the Debtor, the Bankruptcy Court entered an
order for relicf in the Bankruptcy Case. Almost immediately thereafter, various Creditors and
parties in mterest began to seck the appointment of a trustee in the Bankruptcy Case. On January
18, 2008, the Bankruptey Court entered its order approving the United States Trustee’s
appointrent of the Trustee as the Chapter 11 trustee in the Bankruptcy Case.

Upon his appointment, the Trustee began investigating the Debtor’s assets, liabilities and
prospects for reorganization. He quickly determined that whatever course ihe case was o take,
immediate funding was required in order to preserve the value of the Property. Absent such
funding, the Property might suffer significant devaluation in the form of damaged property,
stolen property; degraded property; loss of permits; loss of entitiements; increased fees; and
penalties. Accordingly, the Trustee filed motions seeking Bankruptcy Court approval of interim
super-priority financing for the Estate to provide essential funding through Plan confirmation and
beyond. On May 7, 2008, the Bankruptcy Court approved the Trustee’s motion to borrow
$550,000 from Bank of George on a super-priority, priming lien basis. The proceeds of this SPF
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Financing are o be used specifically to pay certain critical expenses, which must be satisfied in
order to avoid potential significant loss of value of the Property. Bank of George is sccured by a
senior priority lien against the Property and must be repaid from the first dollars recovered by the
Fstate from any source, including but not limited to any sale or refinancing of the Property.
Based on his investigation of the Debtor’s assets, liabilities and prospects {or
reorganization, the Trustee has proposed the Plan on the terms set forth below.
V.

CRITICAL PLAN PROVISIONS

A. Overview

The Trustee’s Plan provides for two possible solutions (alternatives) for payment of
Creditors’ Ciaims. If the Plan 1s confirmed, the Debtor will be afforded a very short window of
time to attempt to reorganize by refinancing the Property in a fashion which brings into the
Fstate sufficient funds to allow the Trustee to satisfy all Allowed Claims against the Estate. If
the Debtor fails to achieve a Timely Refinancing (as defined below), then the Trustee will
instead liguidate the Debtor’s assets, including by an orderly sale of the Property, and will
distribute the proceeds to Creditors in accordance with the terms of this Plan. The Plan
embodies the resulis of extensive arms length negotiations between the Trustee, Yanke, OneCap
and the Mechanics’® Lien Claimants, and the votes of these creditors and parties 1n interest on the
Plan represent their respective consents and agreements to the treatment afforded each of them
and one another under the Plan.

B. First Aliernative - Kefinancing

1. Generally

Under the first Plan alternative, the Debtor will be allowed a “Refinance Period” during
which it may to attempt to refinance the project. Under this alternative, the Debtor will have 60
days from the Confirmation Date to deliver to the Trustee a binding commitment from a credibie
lender to provide financing, which commitment shall be:

(i.)  1in form and content satisfactory to the Trustee in the Trustee’s reasonable

discretion;
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(11.) 13 subject only to reasonable conditions which are capable of being satisfied
within the period provided;

(n1.) for an amount under which the Estate would receive funds sutficient to satisfy in
full all Allowed Claims against the Estate {considering reduced amounts
negotiated between Creditors and the Debtor and/or Yanke); and

(tv.) s accompanied by sufficient evidence 1n Trustee’s reasonable discretion of
lender’s ability to close the transaction timely upon satisfaction of all applicable
conditions.

The financing commitment may provide for the lender to obtain a senior priority deed of trust
against the Property free and clear of all liens, claims and interests (other than the Bank of
George Claim, which shall be satisfied from refinancing proceeds directly from the close of
escrow ), with all such other existing liens, claims and interests to attach to the proceeds of the
refinancing, pursuant to Bankruptey Code section 1129(b)(2)}(A), and to be deemed
unenforceable and no longer valid against the Property, pursuant to Bankruptcy Code sections
1123¢(b)(1) and (5).

If the Debtor imely delivers a binding {inancing commitment satisfactory o the Trustee,
then the Trustee will file a notice with the Bankruptcy Court that Debtor will have an additional
30 days to close such financing (with the Bank of George Claim to be paid in full directly from
the proceeds of closimg) and to cause the balance of the refinancing proceeds to be deposited
with the Trusiee for satisfaction of Creditors’ Claims as provided for below.

2. Determunation of Amount Needed to Satisfy All Claims

For purposes of determining whether the refinancing proceeds are sufficient to satisfy all
Allowed Claims against the Estate, each Claim will be tallied at the amount shown on its
respective proof of claim, or, if no proof of clamm was {iled, at the amount shown in the Debtor’s
bankrupicy schedules. As part of the f{}regding process, the Debtor or Yanke may deliver to the
Trustee during the Refinance Period consents by Creditors of any Class to have their Claims
allowed at arnounts Iess than either scheduled or filed.

3. Effect of Timelv Refinancing
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in the event that the Debtor accomplishes all of the foregoing within the Refinancing

Period, the Debtor will have achieved a “Timely Refinancing.” In the event that the Debtor

i . . .
achieves a Timely Refinancing:

(i.)  the Trustee will file with the Bankruptcy Court and serve on all Creditors and

parties in interest notice of such Timely Refinancing;

(it.)  upon closing of the Timely Refinancing, and payment of the proceeds thereof to

Bank of George and the Trustee, as provided above, the Debtor will immediately
be granted control over the Property, including the right to continue developing it,
to encumber it, or to transfer 1t; and

(i1i.)  Yanke will retain his Equity Interest in the Debtor.

In the event of a dispute over whether or not the Debtor has either provided the Trustee
with a sufficient binding financing commitment or has otherwise achieved a Timely Refinancing,
the Bankruptcy Court shall determine the issue upon noticed motion. The Debtor and/or Yanke
shall have 120 days from the Confirmation Date to file and serve such a motion. Absent (y) a
timely filing of such motion or (z) the Trustee’s filing of the notice described in subparagraph (i)
above, no Timely Refinancing will have taken place, and the time to achieve a Timely
Refinancing will have expired.

4, Control of Estate Funds/Satisfaction of Claims

Confirmation of the Plan will not terminate the Estate nor re-vest Estate assets in the
Debtor. The Trustee shall direct and control all Distributions made to Creditors on account of
Allowed Claims. Until such time as all Allowed Claims against the Esiate are satisfied, all
proceeds of any refinancing shall remain under the control of the Trustee. Any funds remaining
in the Estate after full satisfaction of all Allowed Claims against the Estate shall remain property
of the Estate, and shali re-vest i the Debtor upon entry of a final decree.

The Trustee questions whether the Debtor can achieve a Timely Refinancing, particularly
given the time the Debtor has had to date to secure refinancing. The Trustee believes, however,

that the Debtor should be given the opportunity fo attempt to do so for a variety of reasons,

including because a Timely Refinancing would allow for the full satisfaction of all Allowed
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Claims against the Estate -- a result that may not be achieved under the second Plan alternative
discussed immediately below. During the Refinance Period afforded to the Debtor, the Trustee
will not file a motion seeking Bankruptcy Court approval of a sale of the Property; provided,
however, that during such Refinance Period, the Trustee will begin the process of marketing and
selling the Property, including, but not limited to, seeking Bankruptcy Court approval of the
retention of real estate professionals, preparing due diligence materials, exposing the Property to
prospective buvers, and other similar steps.

C. Second Alternative - Liguidation

1. Generally

The second Plan alternative will control in the event the Debtor does not achicve a
Timely Refinancing. Under the second Plan alternative, if the Debior does not achieve a Timely
Refinancing, the Trustee will liquidate all of the Debtor’s assets, pursuant to Bankruptey Code
section 1123(b)4), and distribute the net proceeds to pay Creditors’ Allowed Claims in
accordance with the priorities set forth in this Plan, which prioritics track those established under
Chapter 7 of the Bankruptcy Code. Any remaining net proceeds from the liquidation of the
Debtor’s assets after payment of Creditors” Allowed Claims as treated under this alternative will
be paid to holders of Equity Interests in the Debtor, As described above, the Trustee doces not
believe that the liquidation of the Debtor’s assets will result in full satisfaction of all Allowed
Claims against the Hstate. As also described above, confirmation of the Plan will not terminate
the Hstate nor re-vest Estate assets in the Debtor.

Z. saie Procedure

The folowing “Sale Procedure” will govern the sale of the Property, pursuant to
Bankruptcy Code section 1123(b)(4): Upon the Effective Date, the Trustee will begin marketing
the Property for sale, although, as described above, during the Debtor’s Refinance Period, the
Trusteé will not file a Sale Motion secking Bankruptcy Court approval of a sale of the Property;
provided, however, that during the Refinance Period, the Trustee will begin the process of
marketing and selling the Property.

The Trustee will market the Property for a minimum of 60 days following the Effective
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Date prior to filing a motion to sell the Property, or for a minimum of 90 days in the event that

the Debtor timely delivers a binding financing commitment satisfactory {o the Trustee. The

marketing will include publication of the opportunity n national and regional publications. Any

assct purchase agrecment entered into by the Trustee must contain the following terms:

(a)

(b)

(c)

(d)

(e)

The initial bidder must provide the Trustee with a deposit in the amount of
$1,000,000, which deposit 1s non-refundable unless (i) the inifial bidder is not
approved by the Bankruptey Court as the purchaser, or (11) the sale does not close
despite the initial bidder’s timely performance of all 1fs obligations.

The sale shé.ll be subject to overbid, with an imtial overbid increment of three
percent (3%;) of the purchase price, and subsequent overbid increments of one
percent (1%) of the purchase price.

In the event that (1) the mitial bidder is not approved by the Bankrupicy Court as
the purchaser, or (11} the sale does not close despite the initial bidder’s timely
performance of all its obligations, the initial bidder shall be entitled to a “break
up fee” of the lesser of (1) reasonable and actual out-of-pocket due diligence costs |
as determined by the Bankruptcy Court (including fecs and costs of aftorneys,
accountants, bankers, and other professionals customarily used in iransactions of
a similar nature), or (11} one percent (1%) of the purchase price.

The party approved as the purchaser at the sale hearing shall have 10 days from
entry of a Bankruptcy Court order approving the sale o close the transaction.

The Trusiee shall be authorized to accept one or moie back-up bids.

Parties wishing 1o overbid must “qualify’ no later than 5 days prior to the hearing on the

Trustee’s sale by:

(1) entering into an asset purchase agreement with the Trustee in form substantially
identical to that entered into by the initial bidder,
(i1) depositing with the Trustee a deposit in the amount of $1,000,000, which deposit
1s non-refundable unless (1) the overbidder 1s not approved by the Bankruptey
Court as the purchaser, or (ii) the sale does not close despife the overbidder’s
:ODMAPCDOCS\PCDOCS\ 2825658 g
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3]

timely performance of all its obligations; and

In the event that the Trustee has not received a satisfactory offer within 180 days
following the Effective Date, he will file and serve on all creditors and parties in interest a notice

(1ii)  providing evidence of financial ability to close, satisfactory to the Trustee.
of a sale hearing at which the Bankruptcy Court will conduct a “no-minimum” auction of the

I Property.
3 Sale Free and Clear/Credit Bids

I | The Property will transfer to the successful purchaser free and clear of all liens, claims
and interests, allowing the purchaser to obtain fully insurable “clear” title, pursuant to
Bankruptcy Code sections 1123(b)(1) and (5). All such liens, claims and interests shall attach to
the proceeds of the sale, pursuant o Bankruptcy Code section 1129(b)}(2)A). Amounts
outstanding to Bank of George will be paid directly from sale proceeds at closing,

Rights of Secured Creditors to “credit bid™ at any sale of the Property are fully preserved,

whether such rights arise under Bankruptcy Code section 363(k) or otherwise.

Any other terms of the sale may be addressed in the Trustec’s Sale Motion.

4, Operation of Bankruptev Code Section 506(a)

In the event that the Property is sold I accordance with the Sale Procedures, the sale will

be deemed to have fairly and conclusively determined the fair market value of the Property, and

determining the extent to which such Claims are Secured Claims under Bankruptcy Code section

506(a). The holder of any Secured Claim not satisfied in full from the proceeds of a sale shall

i
accordingly, the values of the various Secured Claims against the Property, for purposes of
receive an Unsecured Claim to the extent of any such deficiency, to be treated in Class 14.

I D. Allowance and Satisfaction of Claims

Regardless of whether the Debtor achieves a Timely Refinance or the Trustee selis the
Property, the Trustee shall direct the process of satisfying Claims, including holding and
accounting for all funds of the Estate, and making Distributions to Creditors on account of
Allowed Claims in accordance with the terms of this Plan. Pursuant to Bankruptcy Code section

502, any party in interest may file an objection to a Claim.
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E. Timing of Distributions

Upon a Timely Refinancing or sale of the Property, the Trustee, as soon as pracficable,
shall distribute the proceeds thereof in accordance with the terms of this Plan. The Trustee shall

not distribute the proceeds of the liquidation of any other assets of the Estate to Creditors (other

than Bank of George, pursuant to the SPF Financing) until sach time as the Plan is substantially
consummated, and the Trustee is prepared to move the Bankruptey Court for a final decree.
V1.
DESIGNATION AND TREATMENT OF UNCLASSIFIED CLAIMS

Bankruptcy Code section 1123(a)( 1) provides that a plan should classify all Claims other
than Claims of the kinds spectfied n sections 507(a)(2}, 507(a}3), and 507(a)(8). As such, the
Trustee has not placed the following Claims in separate Classes:

Al Administrative Expense Claims

Administrative Expense Claims consist of Claims entitled to priority under Bankruptey
Code section 507(a)(2). They include professional fees and expenses incurred in connection
with administering the Bankruptcy Case. Administrative Expense Claims also inchude
obligations incurred by the Debtor or the Trustee after the Petition Date. The Bankruptey Code
generally requires that all Administrative Expense Claims be paid in full in Cash on the Effective
Date {or on suﬁh later date as the Administrative Expenses Claims are approved by a Final Order
of the Bankruptcy Court), unless a particular Administrative Claimant agrees to a different
treatment.

The Plan provides that, upon (1) the closing of a sale or a refinancing of the Property, and
(11} the full satisfaction of the Bank of George Claim, all Allowed Post-Trustee Administrative
Expense Claims will be paid in full mn Cash directly from the proceeds of such sale or
refinancing, with each Class of Secured Claims to bear ifs Ratable Share of Administrative
Expenses.
i

All Allowed Pre-Trustee Administrative Expense Claims will be paid at such time as the

Estate has sufficient available Cash to do so, in the Trustee’s reasonable discretion, whether from
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1 l| the proceeds of a sale or refinancing (after payment of Allowed Secured Claims), or from

2
3

recoveries from other sources. The Trustee 1s mmformed and believes that all Persons holding
Pre-Trustee Administrative Expense Claims consent to such treatment.

B. Section 506(c¢) Stipulation

Pursuant to the Stipulation Re Plan Treatment of Petition Creditors’ and Joining
Creditors’ Administrative Expense Claims entered imto among the Trustee, OneCap and more
than a majority i number and more than two-thirds in amount of the Class 5 claimants:

1. All allowed Post-Trustee Administrative Expense Claims (inclusive of the fees
and costs of the Trustee and his professionals from and after the Confirmation Date) constitute
reasonable and necessary costs and expenses of preserving or disposing of the Property, and as
such are entitled to be paid as a “surcharge” or assessment against the Property, pursuant to
Bankruptcy Code section 506(c) and the Plan, to be satisfied in accordance with Section VI(A)
of the Plan.

2. All allowed Petitioning Creditors” Administrative Expense Claims (as defined in
the Stipulation) constitute reasonable and necessary costs and expenses of preserving or
disposing of the Property, and as such are entitled to be paid as a “surcharge” or assessment
against the Property, pursuant to Bankruptcy Code section 506(c) and the Plan, o be satisfied in
accordance with Section VI(A) of the Plan.

3. All allowed administrative expense claims of the Joining Creditors (“Joining
Creditors” Administrative Expense Claims™) constituie reasonable and necessary costs and
expenses of preserving or disposing of the Propeity, and as such are entitled to be paid asa
“surcharge” or assessment agamst the Property, pursuant to Bankruptcy Code section 506(c) and
the Plan, to be satisfied in accordance with Section VI(A) of the Plan.

4, Post-Trustee Administrative Expense Claims, Petitioning Creditors’
Admnistrative Expense Claims and Joining Creditors’ Admmistrative Expense Claims are
subject to Court review, approval and allowance.

C. Prioritv Tax Claims

Priority Tax Claims consist of the Claims of governmental units that are entitled to
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priority under Bankruptcy Code section 507(a)(8). The Bankruptcy Code requires that each
holder of an Allowed Priority Tax Claim receive the present value of such Claim in deferred
Cash payments, over a period not exceeding six years from the date of the assessment of such
tax, unless the holder of a Priority Tax Claim agrees to a different treatment. The Plan provides
that all Allowed Priority Tax Claims will be paid in full in Cash from the proceeds of the SPF
| Financing, or if such proceeds are msufficient, then directly from the proceeds of the sale or
u refinancing of the Property, as applicable. The SPF Loan Documents require the Trustee to pay
all real property tax claims on a timely basis, and the Trustee has done so.
VIIL.
DESIGNATION, CLASSIFICATION AND TREATMENT

i OF CLAIMS AND INTERESTS

All other Claims or Equity Interests are classified and treated in 16 different Classes
under the Plan. Unless provided otherwise below, after satisfaction of all Allowed Unclassified
Claims, then Aliowed Classified Claims shall be paid in the priority set forth below from the net

proceeds of a Timely Refinancing if one 18 achieved, or from the net proceeds of the sale of the

sale of the Property, and in any ecvent from the net proceeds of any additional Estate assets from
which value can be realized. In the event that insufficient funds are available to pay a Class in
full, then the claimants within such Class shall share all remaining availabie funds on a Pro Rata
basis based upon their respective Allowed Claim amounts. The treatment set forth herein
represents the results of arms length settlement negotiations between and among the Trustee,

1. - o 2

Yanke, OneCap (as holder of multiple classes and priorities of Claimns), the Mechanics’ Lien

Claimants, and the Pre-Purchaser Claimants. Under the Plan, Classes 1 and 11 are unimpaired.
Classes 2, 3, 4,5,6,7,8,9,10,12, 13, 14, 15 and 16 are impaired.
A, Classi
1. Classification: Class 1 consists of the super-pniority Secured Claim of
Bank of George {or funds advanced under the Super-Priority Fiancing
Facility approved by the Bankruptcy Court’s order entered May 7, 2008,

which claim is secured by a first priority, fully perfected “priming lien”

31
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upon all of the Debtor’s assets.

Treatment: The Class 1 Claim shall be paid in full in accordance with the
SPF [Loan Documents. The Plan shall not alter the rights of Bank of
(George under the SPF Loan Documents, nor extend or modify any
obligation of the borrower under the SPF Loan Document, the provisions
of which shall survive confirmation of the Plan.

Pursuant to the Bankruptcy Court’s May 7, 2008 order, the terms
of the SPF Financing cannot be altered through this Plan or any other, and
the terms of the May 7, 2008 order are incorporated heremn. The automatic
stay sct forth in Bankruptcy Code section 362 shall not apply to Bank of
George, including to Bank of George’s rights to take any other action or to
exercise any other right or remedy as permitted 1o Bank of George under
the SPF Financing loan documents. No entity shall be entitled to any
relief which may operate to delay or interfere with Bank of George’s
rights (including, without limitation, any injunction or stay), whether or
not any changed circumstance or cause 1s demonstrated. The foregoing
provisions mean that, should the Estate default on 1ts obligations to Bank
of George, the bank (owed approximately $270,000 as of the filing of this
pleading) could foreclose on the Property (worth tens of millions of
dollars). Such a foreclosure, which 1s not subject o stay or injunction by
the Bankruptcy Court or any other court, is likely to yield far less proceeds
to pay Creditors than would a sale through this Plan.

As provided by the SPF Loan Documents, the Bank of George
Claim must be repaid via cashier’s check, wire transfer, or other cash
equivalent, on the carliest of the following:
{a) June 7, 2009;
{b) The sale of substantially all of the Debtor’s assets;

(c) The funding of additional financing secured by a lien or liens on
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the Property.

{(d) Such date as the Trustee may defermine in his discretion is 1n the
best mterests of the Hstate; or

{(e) Upon Default under the SPF Financing loan documents.

Class 1 1s unimpaired.

B. Class 2

I. Classification: Class 2 consists of the Secured Claim of the Clark County,

Nevada Treasurer’s Office for real property taxes. As of the filing of this
Plan, all such taxes had been paid in full; nonetheless, such taxes will
comtinue to acerue going forward.

Treatment: Any amounts then outstanding on the Class 2 Claim shall be

I3

paid n full in Cash from the proceeds of the SPF Financing, or if such
proceeds are insufficient, directly from the proceeds of the sale or
reﬁnanCing of the Property, as applicable. In the event that the foregoing
proceeds are insufficient to pay the Class 2 Claim in full, the Class 2
clatmant shall be Allowed a “deficiency” Claim in Class 14 for any

;I remaining unpaid balance. Class 2 is impaired.

. Class 3

I. Classification: Class 3 consisis of the Secured Claim of OneCap arising

out of a promissory note in the original principal amount of §9,500,000,
which is secured by a deed of trust against the Property recorded
December 22, 2004 held by various entities by and through their collateral
agent and loan servicer, UneCap.

2. Treatment: To the extent Allowed and secured by a lien against the

P L S T T TR L B LSS s

Property after satisfaction of all senior Claims (inchuding the Class 3
Ratable Share of Administrative Expenses), the Class 3 Claim shall be
paid in Cash from the net proceeds of the sale or refinancing of the

Property an amount equal to the then outstanding principal balance of that

HODMAPCDOCS\WPCDOCS 28256548 ' 72
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note together with interest at the non-default rate plus $2,000,000.° The
Trustee shall make the Distribution on account of the Class 3 Claim no
later than 30 days from the later of (i) closing of the sale or refinancing of
the Property, or (ii) entry of a Final Order fixing and allowing such
Secured Claim pursuant to Bankruptcy Code sections 502 and 506. In the
event that the proceeds of a sale or refinancing of the Property are
imsufficient to pay m full the Claim allowed herein, then the holder of the
Class 3 Claim shall be Allowed a “deficiency” Claim in Class 14 for any
remamning unpaid balance. Class 3 is impaired.

D.  Class 4

1. Classification: Class 4 consists of the Secured Claim of OneCap arising

out of a promissory note in the original principal amount of $13,000,000
secured by a deed of trust recorded December 22, 2004 held by vanous
entities by and through their collateral agent and loan servicer, OneCap.

2. Treatment: To the extent Allowed and secured by a lien against the

Property after satisfaction of all senior Claims (including the Class 4
Ratable Share of Administrative Expenses), the Class 4 Claim shall be
paid m Cash from the net proceeds of the sale or refinancing of the
Property an amount equal to the then outstanding principal balance of that
note together with interest at the non-default rate. The Trustee shall make
the Distribution on account of the Class 4 Claim no later than 30 days
from the later of (i) closing of the sale or refinancing of the Property, or
(1) entry of a Final Order allowing such Secured Claim pursuant to

Bankruptcy Code sections 502 and 506. In the event that the proceeds of' a

® The treatment afforded to OneCap herein was negotiated by the Debtor prior to the Trustee’s appointment. Tha
Trustee believes that such treatment is in the best interest of the Debtar’s Creditors and the Estate. Because the

Estate will likely lack Cash on the Effective Date sufficient to cure the default in the OneCap Claims, the Plan
cannot utilize section 1124(2) of the Bankruptey Code which allows a debtor to “de-accelerate™ a debt that was
accelerated pre-petition. Accordingly, in order to confirm the Plan, OneCap’s consent to the Plan 1s required.
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sale or refinancing of the Property are insufficient to pay in full the Claim

allowed herein, then the holder of the Class 4 Claim shall be Allowed a

“deficiency” Claim in Class 14 for any remaining unpaid balance. Class 4

is impaired.

E. Class 5

1. Classification: Class 5 consists of all Claims of all Mechanics” Lien

Creditors asserting mechanics’ hien claims under applicable siate law. In general,

mechanics’ lien claims are subject to adjustment due to accrued interest and

attorneys’ fees and costs under Nevada law and the Bankruptcy Cede.

Importantly, under applicable state law, including Nevada Revised Statute

108.236(1), certain types of mechanics” lien claims are subordinate to other types

of mechanics’ lien claims. This legal framework could possibly result in “sub-

priorities” within Class 5.

2. Treatment:

(a)

::ODMA\PCDOCS\PCDOCS\ZEE&S\S

Allowance of Secured Claims: Fach Mechanics® Lien Creditor

listed below shall be deemed to hold an allowed secured Class 5
Claim in the respective amounts listed below, secured as a
mechanics’ lien Claim against the Property recognized under
Nevada state law, specifically under Nevada Revised Statute

108.236(1). The Allowed Class 5 Claims will be paid in whole or

T R A RS
i Prail aliel o

tisfaction of all senior priority secured Claims
(including the Class 5 Ratable Share of Administrative Expenses).
The Allowed Claim amounts listed below for each of the Class 5
Creditors represents the results of arms length settlement
negotiations between and among the Trustee, Yanke, OneCap (as
holder of multipie classes and priorities of Claims) and the

Mechanics® Lien Clammants:

24
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AHERN RENTAL $17,008.60
ALLIED TRENCH SHORING SERVICE $22.407.060
ATLAS MECHANICAL, INC. $185,000.00
BUILDING CONSENSUS, INC. $1,500,000.00°
CASHMAN EQUIPMENT $62,000.00
DESERT FIRE PROTECTION $151,000.00
FERGUSON ENTERPRISES $2.963.13
GEOTEK, INC. $151,599.52
GRG, INC. $50,874.57
HBPARKCO CONSTRUCTION $15,734.066.49*
HELIX ELECTRIC $470,500.00
HUGHES WATER & SEWER, LTD. $105,815.91
JADE SUMMIT, LLC $181,138.76°
LAS VEGAS BUILDING DEVELOPMENT $1,826.406.64
LAS VEGAS PAVING $12,600.00
LEDCOR CONSTRUCTION, INC. $2.003,432.64
NEVADA READY MIX, CORP. $1,507,647.86
OLSEN PRECAST 38 .000.00
REGIONAL STEEL CORP. $2.,925.381.23
SOUTHERN NEVADA STORM DRAIN $17,900.00
STANTEC CONSULTING, INC. $86,486.88
THE PLUMBER, INC. $81,588.00
WATER MOVERS $31,574.55
WPH ARCHITECTURE $997,755.272

(b)  Issues of Priority Reserved: All issues of relative priority of liens
against the Property between and among the individual Class 5
claimants, including which individual Claims within Class 5 may
be senior to and which may be subordinate to one another within
this Class under applicable state law, mcluding Nevada Revised

tatute 108.236(1), are fully reserved, to be determined, if and fo

* This claim includes the claims of Harley Eflis Devereaux, formerly known as Fields Devereaux Architects and
Engineers, and Fields Deveraux Mivamoto International, which have a total principal amount of $3,153,613.85,
Additionally, the Debtor asserts an affirmative claim against Building Consensus in the amount of $5.2 millicn. The
Debtor had previously proposed a compromise and settlement of these potentially offsetting claims in the form of a
payment to Building Consensus in the amount of $400,000, and those settlement negotiations are ongoing. The
Debtor and Building Consensus have agreed to continue their discussions in good faith in an effort to determine the
dollar amount of the Building Consensus Allowed Claim.

* This amount does not include the claims of Nevada Ready Mix and Regional Steel.

® This amount does not include the claims of Ahern Rental, Allied Trench, Ferguson BEnterprises, Hughes Water,
Southern Nevada Storm Drain and Stantec.
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(d)

CODMANPCDOCSWCDOCS\2B2565\8

the extent required, by subsequent proceedings in the Bankruptcy
Court as more fully discussed below. The scttlements embodied
within this Plan, however, fully resolve all disputes as to the
relative priority of the liens against the Property held by all Class 5
claimants, considered in the aggregate, on the one hand, as
measured against, on the other hand, the respective liens against
the Property of other secured creditors provided under this Plan

(meaning Classes 1, 2, 3, 4, 6, 7 and 8).

Possible Mootness of Priority: In the event that the net proceeds of
the sale or refinancing of the Property after payment of all senior
priority Secured Claims and assessments either (i) are not
sufficient to pay any amount on account of any portion of an
Allowed Class 5 Claim, or (ii) are sufficient to pay all Class 5
Claims in {ull in the Allowed amounts set forth above in the
aggregate, then all 1ssues of sub-priority between and among the
various holders of Class 5 Claims under applicable statc law,
including Nevada Revised Statute 108.236(1), will be moot and
will not require further Bankruptcy Court determination.

Future Determination of Priority (If Needed): If, however, the net

proceeds of sale or refinancing of the Property after payment of all
senior priority Secured Claims and assessments as provided above
are sufficient to pay only part of but not all of the Allowed Class 5
Claims in the aggregate, then the Bankruptey Court will proceed io
determine and fix (in the adversary proceeding described below)
the relative priority between and ameong cach of the individual
holders of Class 5 Claims under applicable state law, including
Nevada Revised Status 108.236(1), for purposes of determining

which claimant or claimants within Class 5 are entitled to be paid

AA000088
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first, second, third, and so on within Class 5 until all available nect
proceeds of sale are exhausted.

Stay of Adversary Proceeding: The Bankruptey Court will make

all determinations of relative priorities between and among Claims
within Class 5 as part of the currently-pending Adversary No. 07-

1150 (Buildmg Consensus, Inc. v. Tower Homes, LLC, et al)).

Upon confirmation of the Plan, all proceedings within Adversary
No. 07-1150 shall be stayed until such time as (i) net proceeds of
sale or refinancing are available for distribution among members
of Class 5, and the Trustee or any other party in inferest notices
and schedules a status conference in Adversary No. 07-1150 {and
serves notice of same on all holders of Class 5 Claims and any
other affected parties), or (i) the Bankruptcy Court enters a final
decree closing the Bankruptcy Case, at which time Adversary No.
(7-1150 may be dismissed.

Distributions: If particular Claims within Class 5 fall within the
same sub-priority under applicable Nevada state law, then such
similarly ranked sub-priority Claims will be paid on a Pro Rata
basis within such sub-priority until the net proceeds of sale or
refinancing are exhausted within that sub-priority. If and to the
extent all or a portion of any Claim within Class 5 is not paid in
full, then the unsatisfied deficiency portion of such Claim shall be
allowed and treated as a general unsecured Claim within Class 14.
Distributions on account of Class 5 Claims will be made as sooi as
practicable m the Trustee’s reascnable discretion once (i) net
proceeds of sale or refinancing become available for distribution to
holders of Class 5 Claims after satisfaction of ali sentor priority

secured Claims(including the Class 5 Ratable Share of

27
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F,

Administrative Expenses), and (11) all issues with respect to
relative priority between and among holders of Class 5 Claims
have been resolved by Final Order of the Bankruptcy Court within
Adversary No. 07-1150. Prior to distributing any funds on account
of a Class 5 Claim, the Trustee will file with the Bankruptey Court
and serve upon all holders of Class 5 Claims a notice of his
intended distributions, providing that interested parties shall have
30 calendar days from date of service of such notice to request and
schedule a status conference in Adversary No. 07-1150 and to ask
the Bankruptcy Court to hear and determine any dispute as to
relative priority of Claims within Class 5, as described above.

(g) Compromise of Claims: The treatment set forth above for Class 5

Claims is intended to be a compromise and settiement of the

Claims asserted in Adversary No. 07-1150. Class 5 1s impatred.

Class 6

1.

[k

Clagsification: Class 6 consists of the Secured Claim of OneCap arising

out of a promissory note in the original principal amount of $5,200,000
sgeured by a deed of trust recorded March 16, 2006 held by various
entities by and through their collateral agent and loan servicer, OneCap,

and encumbering the Property in a position junior to the Class 5 Creditors.

Treatment: To the extent Allowed and secured by a lien againsi the

Property after satisfaction of all senior Clamms (including the Class 6
Ratable Share of Administrative Expenses), the Class 6 Claim shall be
paid 1n Cash {from the net proceeds of the sale or refinancing of the
Property an amount equal to the then outstanding principal balance of that
note together with interest at the non-default rate. The Trustee shall make
the Distribution on account of the Class 6 Claim no later than 30 days

from the later of (1) closing of the sale or refinancing of the Property, or

“ODMA\PCDOCS\PCDOCS\ 28256548 e g
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(ii) entry of 2 Final Order allowing such Secured Claim pursuant to
Bankruptcy Code sections 502 and 506. In the event that the proceeds of a
sale or refinancing of the Property are msufficient to pay in full the Claim
allowed herein, then the holder of the Class 6 Claim shall be Allowed a
“deficiency” Claim m Class 14 for any remaining unpaid balance. Class 6

1§ impaired.

. Class 7

L.

Classification: Class 7 consists of the Claim of Benchmark arising out of

a promissory note dated in the original principal amount of $15,000,000
purportedly secured by the deed of trust recorded May 2, 2006 held by
Benchmark encumbering the Property in a position junior to the Class 6
Creditors.

Treatment: To the extent Allowed and secured by a lien against the

Property after satisfaction of all senior Claims (including the Class 7
Ratable Share of Administrative Expenses), the Class 7 Claim shalil be
paid in Cash from the net proceeds of the sale or refinancing of the
Property an amount equal to the Allowed Amount of the Claim (believed
to be $4,300,000 1n principal) together with interest at the non-default rate.
The Trustee shall make the Distribution on account of the Class 7 Claim
no later than 30 days from the later of (i) closing of the sale or refinancing
of the Property, or {11) eniry of a Final Order allowing such Secured Claim
pursuant to Bankruptcy Code sections 502 and 506. In the event that the
proceeds of a sale or refinancing of the Property are mnsufficient to pay in
fuil the Claim allowed herein, then the holder of the Class 7 Claim shall be
Allowed a “deficiency” Claim in Class 14 for any remaining unpaid

balance. Class 7 is impaired.

H. Class 8

1.

Classification. Class 8 consists of the Claim of OneCap arising from a

=ODMAPCDOCS\PCDOCS\282565\8 79
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“Memorandum of Revenue Participation” recorded August 14, 2006.
Treatment. To the extent Allowed and secured by a lien against the
Property after satisfaction of all senior Claims (including the Class 8
Ratable Share of Administrative Expenses), the Class 8 Claim shall be
paid in Cash from the net proceeds of the sale or refinancing of the
Property an amount equal to the then outstanding principal balance of that
note together with inferest at the non-default rate. The Trustee shall make
the Distribution on account of the Class 8 Claim no later than 30 days
from the Iater of (1) closing of the sale or refinancing of the Property, or
(11) entry of a Final Order allowing such Secured Claim pursuant to
Bankrupicy Code sections 502 and 506. In the event that the proceeds of a
sale or refinancing of the Property are insufficient to pay in full the Claim
allowed herem, then the holder of the Class 8 Claim shall be Allowed a
“deficiency” Claim in Class 14 for any remaining unpaid balance. Class 8

is impaired,

I. Class Y

1.

Classification: Class 9 consists of any other Allowed Clauns secured by
the Property in a position juntor to the Class 8 Creditors.

Treatment: To the extent Allowed and secured by a lien against the
Property after satisfaction of all senior Claims (including the Class 9
Ratable Share of Administraiive Expenses}, each Class 9 Claim shail be
paid in Cash from the net proceeds of the sale or refinancing of the
Property an amount equal to the Allowed Amount of such Claim. The
Trustee shall make the Distribution on account of the Class 9 Claim no
later than 30 days from the later of (i) closing of the sale or refinancing of
the Property, or (ii) entry of a Final Order allowing such Secured Claim
pursuant to Bankruptcy Code sections 502 and 506. In the event that the

proceeds of a sale or refinancing of the Property are insufficient to pay

ODMA\PCDOCS\PCDOCSI282565\8 30

AA000092




10
11
12
13
14
)
16
17
I8
19
20

22
23
24
25
26
27
28

Case 07-13208-bam Doc 307 Enfered 12/08/08 16:06:23 Page 48 of 45

full the Claim allowed herein, then the holder of the Class 9 Claim shall be
Allowed a “deficiency” Claim in Class 14 for any remaining unpaid

balance. Class 9 is impaired.

J. e iass 10

1, Classification: Class 10 consists of the Secured Claim of Lexus Financial

services secured by a 2007 Lexus 460, on which both the Debtor and

}i Yanke are obligated.

1 2. Treatment: Lexus shall retain its lien in the vehicle. Yanke will retain the
vehicle and will continue making the required monthly payments on the

debt. In the event that he defaulis on such payments {or other

obligations), Lexus wiil have the right to foreclose upon its licn aganst the
vehicle. In the event that the proceeds of a foreclosure are insufficient to
satisfy Lexus’ Claim, Lexus will be entitled io a general unsecured Class
14 Claim for any deficiency remaining. The Estate waives any further
rights mn the vehicle. Class 10 is impaired.

K. {Class 11

I. Classification. Class 11 consists of the Secured Claim of GMAC secured

by a 2005 Cadillac Escalade, on which both the Debtor and Yanke are
obligated.

2, Treatment. The Claim of GMAC has been paid in full by Yanke, and
GMAC has released its iten against the automobile. GMAC shall be
Alowed no claim against the Estate, and shall receive no distribution from
the Estate, The Estate shall retain the vehicle and any rights to dispose of
it, provided, however, that Yanke shall be entitled to credit for amounts he
actually paid towards the vehicle, Class 11 1s unimpaired.

/]

| Class 12

1. Classification: Class 12 consists of all Priority Non-Tax Claims, other

LODMA\PCDOCS\PCDOCS\I2565\8 3 3
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i

than unclassified Claims and Claims held by the Pre-Purchaser Claimants.

2. Treatment: Allowed Class 12 Claims shall be paid from the proceeds of a

Timely Refinancing if one is achieved, or from the proceeds of the sale of

the sale of the Property, and of any additional assets of the Debtor from

which value can be realized. The Trustee believes that there are no

priority Unsecured Claims. Class 12 i3 impaired.

M, Claxg 13

I. Classification: Class 13 consists of all Claims of Pre-Purchaser

Claimants. Attached as Exhibit “2” hereto is a list of all Pre-Purchaser

Claimants presently known to the Trustee,

b

Treatment:

(a)

(b)

ODMA\PCDOCS\PCDOCS\Z82565\8

Allowance. Each Class 13 Claim shall be allowed in an amount

equal to (i) the actual doHars paid by such creditor as a deposit
toward a condominium unit in the Property, plus simple interest of
4 percent per annum, less (11) any recoveries achieved to date or
which may hereafier be achieved from any third party source,
mcluding but not limited to Yanke; Prudential Real Estate
Affiliates, Inc.; Americana L1.C; Americana Group, Mark L.
Stark; Jeannine Cutter; David Berg; Equity Title of Nevada, LLC;
any surety or insurance company; or any affiliate of any of the
foregoing, with any such reduction applicd first 1o the Priority
Non-Tax Claim (described below), and then to the general
unseccured portion of the Class 14 claim (described below).

Relief from Stay. Pursuant to agreement between the Class 13

creditors and the Trustee on behalf of the Estate, each member of
Class 13 shall, upon the Effective Date, be granted relief from the
autormatic stay provided in Bankruptcy Code section 362 in order

to prosecute claims against any third parties relating to their

32
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contracts of purchase and their payments toward the purchase of
condominium units in the Property, whether asserted in Case No.
A541668 currently pending in the Eighth Judicial District, Nevada
or otherwise; furthermore, each member of Class 13 shall be
granted relief from the automatic stay to collect against insurance
nolicies, if any, insuring the Debtor for acts relating to claims of
Pre-Purchaser Claimants, but not against any other assets of the
Debtor or the Estate. Pavment of Class 13 Claims from property
of the Debtor or the Estate shall only be in accordance with the
terms of this Plan.

Priority Non-Tax Claim Treatment. To the extent the holder of an

allowed Class 13 Claim is an individual who deposited funds
hefore the commencement of this Case for the purchase of one or
more condominium units for their own personal, family, or
household use, the first $2,425 of such allowed Class 13 Claim
shall receive treatment under this plan as a Priority Non-Tax Claim
pursuant to Bankruptey Code section 507(a)(7). Each member of
Class 13 shall be deemed to have consented to this treatment of the
priority portion of their Allowed Class 13 Claim, and 1o have
waived any right to payment in full on plan confirmation, if any
such right cxists, under Bankruptcy Code section 112%{(a)(9).

General Unsecured Claim Treatment. Each holder of an Allowed

Class 13 Claim shall receive the same treatment afforded under
this Plan to Allowed Class 14 Claims (General Unsecured Claims,
as described below), to be paid out at the same time and at the
same rate on a pari passu basis as such Allowed Class 14 Claims,
in an amount equal to the amount allowed under subparagraph

2(a) above, less any distributions received under subparagraph 2(c)

CODMAVPCDOCSWCDOCS\ 282565 7 0 7 7 33
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(e)

s,
)

N. {lass 14

int this section above,

Distributions. Payment on account of the Claims Allowed herein

shall be made on the later of (i) the Effective Date, or (i1}, such
date as the Trustee determines that the Estate has sufficient
unrestricted funds to make such distributions, after payment of all
allowed Secured Claims and all allowed senior priority Claims.
Prior to making such distributions, the Trustee will file with the
Court and serve on all holders of Class 13 Claims z notice of his
intent to distribute, which will attach a form declaration to be filled
out and executed by the Class 13 Claim creditor regarding (1) the
amount and natore of the pre-purchase deposit made for personal,
family or household use, and (2) the amount of recoveries from
third parties, as described in section 2(b) above, which declaration
shall be completed and executed by each claimant and returned to
the Trustee no later than 30 days following service of the notice of
intent. In the event of a dispute over the nature of a deposit or the
amount due on account of a Class 13 Claim, either the Pre-
Purchaser Claimant or the Trustee may move the Bankruptcy
Court for a resolution of the dispute through the claim objection
Process.

Compromise of Claims. The treatiment set forth above for Class 13

Claims 1s intended to be a compromise and settlement of the
Claims asserted in Case No. A541668 and elsewhere, and
represents the results of arms length negotiations between the

Trustee and the Pre-Purchaser Claimants. Class 13 15 impaired.

I Classification: Class 14 consists of all general, non-priority Unsecured

Claims,

ODMA\PCDOCS\PCDOCS\ 2825658
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Treatment: All Allowed Unsecured Claims shall be paid if and only if all

Allowed unclassified Claims, Secured Claims and Priority Non-Tax
Claims have been fully satisﬁed_. The total amount of Allowed Class 14
Claims may increase over time by virtue of (1) rejection damage Claims
arising from the Debtor’s rejection of executory contracts and leases, and
(ii) deficiency Claims arising as a result of one or more Secured Creditors’
Secured Claims not being fully satisfied by a sale of the Property. In the
event that the cstate has sufficient funds to pay Claims in this Class after
satisfaction of all senior Claims, the Trustee will consider conducting a
comprehensive round of Claim objections. The Trustee believes that the
Claim objection process would dramatically reduce the Allowed amount

of Class 14 Claims. Clags 14 is impatred.

(. {lass 15

1.

Classification: Class 15 consists of all Claims subordinated pursuant to

section 510 of the Bankruptey Code. As of the filing of this Plan, no
Claims exists in this Class. The Class is reserved for Claims which may
be subordinated pursuant to (i) agreements with Creditors negotiated by
Yanke; (i1} litigation prosecuted by the Trustee; or (1i1) other means.
Treatment: All Allowed subordinated Claims shall be paid after all
Allowed unclassified Claims, Secured Claims and Priority Non-Tax
Claims, and Unsecured Ciaims have been paid in fuil. Class 15 1s

impaired.

P. Class 16

1.

2.

Classification: Class 16 is comprised of all Equity Interests.

Treatment: In the event of a Timely Refinancing, the holders of Equity
Interests in the Debtor shall retain such interests. In the event that no
Timely Refinancing is achieved, the holder(s) of the Debtor’s Equity

Interests shall receive the remainder of the net proceeds of the Trustee’s

SODMAPCDOCS\PCDOCS\2RZS0E 7 35 ’
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liquidation of all Estate assets, if any, only if all senior Claims are paid in
full, and all Equity Interests will be cancelled. Class 16 1s impaired.
VIIIL.

MEANS OF IMPLEMENTATION OF THE PLAN

A. Assets and Liabilities of the Estate

In August of 2007, the firm of Integra Realty Resources-Nevada issued an appraisal of

the Property. That report indicated an “as is” value {without any improvements) of 542,400,000,

PP LA A T

and a value of $89,700,000 if the costs of improvement as reported by the Debtor are added to
this amount. The value of the Debtor’s other assets (such as recoveries by the Trustee from
transfers avoidable as fraudulent or preferential) is uncertain, and the Trustee is not likely to be
able to place a value on such other assets until after Plan confirmation. Pursuant to Bankrupicy
Code section 546, the Trustee must file avoidance actions under Chapter 5 of the Bankruptcy
Code no later than August 21, 2009 (although Chapter 5 claims may be asscrted by the Trustee

against parties asserting claims against the Estate at any t{ime}).

According to Debtor’s schedules on file with the Bankruptcy Court, the Debtor’s
liabilities are $106,900,000 or more.

B. Source of Funds to Pay Claims

As described in seciion V(B)(1) above, the Debtor will be afforded a brief Refinancing
Period during which it may attempt to refinance the Property, including by granting a lender a
first priority deed of trust against the Property (junior only to Bank of George). In the eventofa
Thunely Refinancing, all liens against the Property will attach to the proceeds of the refinancng,
pursuant to Bankruptey Code section 1129(b)(2)(A), and will be deemed unenforceable and no
longer valid against the Property, pursuant to Bankruptcy Code sections 1123(b)(1) and (5). The
Trustee will use the proceeds of the refinancing to satisfy in full all Allowed Claims.

Absent a Timely Refinancing, the Trustee will liquidate the Debtor’s assets, including the
Property, in accordance with Baﬁkruptcy Code section 1123(b)(4) and the Sale Procedures

described in section V(C)(2) above. All liens against the Property will attach to the proceeds of

the sale, pursuant to Bankruptcy Code section 1129(b)(2)(A), and will be deemed unenforceable
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and no longer valid against the Property, pursuant to Bankruptcy Code sections 1123(b)1) and

(5). The Trustee will distribute the proceeds in accordance with the payment scheme set forth
herein (which tracks that established by the Bankruptcy Code). The Trustee believes that the
proceeds of a Timely Refinancing would allow for significantly greater Distributions to Creditors
as a whole than would be possible 1f the Trustee hiquidates the Debtor’s assets.

The Trustee may but shall not be required to set off or recoup against any Claim or the

payments fo be made pursuant to this Plan in respect of such Claim (before any Payment is made
| on account of such Claim), claims of any nature whatsoever that the Trustee, the Debtor or the

Reorganized Debtor may have against the holder of such Claims to the extent such Claims may

be set off or recouped under applicable law, but neither the failure to do so nor the allowance of
any Claun hereunder shall constitute a waiver or release by the Trustee or the Debtor of any such
Claim that either of them may have against such holder,

C. Continued Management of the Debtor

From and after the Effective Date, the Trustee shall continue {o manage the affams of the

Debtor’s Estate, until such time as the Bankruptey Court cnters a final decree closing the

and disbursement of all funds under the Plan. In the event of a Timely Refinancing, the Debtor
will obtain control of the Property as described in section V(B)(3) above. From and after the
Effective Date, the Trustee shall not be required to maintain a bond.,

. Fuarther Development of Propertv/Additional Debt

From and after the Effective Date, the Trustee shall be authorized, without further order
of the Bankruptcy Court:
(1)  to further develop the Property from ifs current state, and
(2) to obtain credit or incur debt (including debt secured by an interest in the
Property)
as the Trustee in his reasonable discretion determines likely to maximize the value ultimately
realized from the Property or other assets of the Estate. Prior to exercising any powers under this

section, the Trustee shall consult on the subject with the Debtor, OneCap, and William Noall,
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Esq. and Laurel Davis, Esq., counsel for the two largest groups of Mechanics’ Lien Creditors.
No transfer of any interest in the Property or lien thercon will be permitted absent prior payment
in full of the Bank of George Claim, and absent the consent of Bank of George, any such transfer
shall trigger an obligation on the Estate’s part to repay in full amounts outstanding under the SPF
Financing.

E. Objections to Claims

1. Generally

The deadline for any party in interest to file objections to Claims within a given Class
shall be the Claims Objection Date, unless the Bankruptcy Court, upon request, extends such
period. Such extension may be granted without notice to the affected Creditor. Objections may
include a request for subordination pursuant to Bankruptcy Code section 516. Filing, service and
prosecution of such objections shall be subject to and in accordance with the Bankruptey Rules
and local rules and procedures.

2. Resolution of Disputes

Disputes regarding the validity or amount of Claims shall be resolved pursuant to the

procedures established by the Bankru ptcy Court, the Plan, the Bankraptcy Code, the Bankruptey |-

Rules, and other applicable law, and such resolution shall not be a condition precedent to
confirmation or consummation of the Plan.

3. Settlement

From and after the Effective Date, the Trustee may compromise, liquidate or otherwise
scttic any undetermined or objecied to Claim or Cause of Action without noiice and a hearing
and without approval of the Bankruptcy Court.

I

4, Allowed Amount

No holder of a Claim shall receive a Distribution in excess of the amount allowed, either

by the Bankruptcy Court or as provided herein, with respect to such Allowed Claim.

F. Assumption or Rejection of Unexpired ieases and Executory Contracts
I Asgsumption or Rejection
ODMA\PCDOCS\PCDOCE\282565\8 38
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I

Pursuant to sections 365 and 1123 of the Bankruptcy Code, the Confirmation Order will
constitute Bankruptcy Court approval of both: (1) the rejection of all executory contracts and
unexpired leases to which the Debtor may be a party, other than any executory contract or
unexpired lease that is the subject of a motion to assume filed prior to the Confirmation Date;
and (2) the assumption of all executory contracts and unexpired leases that are the subject of one
or more motions to assume filed prior to the Confirmation Date; provided, however, that in the
event that a Timely Refinancing is achieved, then, with regpect to all executory Purchase
Contracts, the Confirmation Order will constitute Bankruptcy Court approval of both: (1) the
assumption of all executory Purchase Contracts to which the Debtor may be a party, other than
any executory confract or unexpired lease that is the subject of 2 motion to reject filed prior to
the Confirmation Date; and (2) the rejection of all executory Purchase Contracts and unexpired
leases that are the subject of one or more motions to reject filed prior to the Confirmation Date.

2. Reservation of Rights

The Trustee reserves the right to file applications or motions for the assumption or
rejection of any executory contract or unexpired lease at any time prior to the Confirmation Date,
and to prosecute any such application to entry of a Final Order any time thereafter. The SPF
Loan Documents shall not be subject to rejection, and shall not be modified by the Plan (or
otherwise, except as specifically permitted in the SPF Loan Documents, with the written consent
of the Bank of George). Notwithstanding the rejection of any executory contract or unexpired
lease, the Trustee reserves any and all rights or defenses he, the Debtor or the Estate may hold or
may have held against the other parties to such contract or lease. In the eveit that the
Bankrupicy Court enters a Final Order denying assumption of a particular executory contract or
unexpired lease, such Final Order shall be deemed to be a rejection by the Trustee of such
executory contract or unexpired lease. In the event that the Bankruptcy Court enters a Final
Order denying rejection of a particular execufory contract or unexpired lease, such Final Order
shall be deemed to be an assumption by the Trustee of such executory contract or unexpired
lease.

3. Proof of Claim for Rejection Damages
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Each Person that is a party to an executory contract or unexpired lease rejected pursuant
to the Plan, and only such Person, shall be entitled to file, not later than thirty (30) days after the
Confirmation Date, a proof of claim for damages alleged to arise from the rejection or
termination of the contract or lease to which such entity is a party. Any such timely-filed Clamm
will be determined by the Bankruptcy Court pursuant to Bankruptcy Code section 502(g), and to
the extent allowed, will be classified in the appropriate Class, Any Claim for rejection damages
not timely filed in accordance with this paragraph will be deemed disallowed.

(. Retention of Liens

In the event of a Timely Refinancing, all valid, duly-perfected and enforceable liens
against the Property (other than that held by Bank of George) shall attach to the proceeds of the
refinancing, and shall no longer be valid and enforceable against the Property itself. In the event
of a sale of the Property under the Plan, such sale shall be made free and clear of all liens, clabns
and interests (other than that held by Bank of George), and such liens, claims and interests shall
attach to the proceeds of the refinancing, and shall no longer be valid and enforceable against the
Property itself. Holders of Secured Claims shall retain any valid, perfected liens against Estate
assets other than the Property.

Each of the foregoing provisions in the paragraph above is expressly subject to the
provisions of this Plan, and to any avoidance actions or Claim objections that the Trustee may
bring.

H. Deadline For Administrative Expense Claims/Other Claims Related to
Bankruptey Case

All Administrative Claimants shall file motions for alowance of Administrative Expense
Claims incurred from and after the Petition Date through and including the Confirmation Date
not later than sixty (60) days afier the Effective Date of the Plé.n or such Administrative Expense
Claims shall be disallowed and forever barred. Any Creditor or party in interest having any
Claim or cause of action against the Debtor, the Trustee or against any of the Debtor’s or the
Trustee’s professionals relating to any actions or inactions n regard to the Bankiuptey Case must

pursue such Claim or cause of action by the commencement of an adversary proceeding in the
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Bankruptcy Case within sixty (60) days after the Effective Date of the Plan, or such Claim or
cause of action shall be forever barred and released. Nothing in this section shall be construed to
modify, extend or otherwise affect the Bar Date for filing pre-petition Claims against the Debtor,
which Bar Date was January 1, 2008, This section shall not apply to the Bank of George Claim,
which shall be an Allowed Claim without further proceeding or order,

I. Post-Confirmation Compensation of Professional Persons

Compensation for services rendered and for reimbursement of expenses incuited by the
Trustee or a Professional Person after the Confirmation Date need not be approved by the
Bankruptey Court. Professional Persons may invoice the Trustee directly, providing a copy of
the invoice to the United States Trustee and any other person requesting such a copy i writing
after the Confirmation Date. The Trustee shall follow the same procedure with respect to his
own fees. If ten days pass without objection, all objections are deemed waived, and the Trustee
may pay such invoices without further Order of the Bankruptcy Court; provided, however, that in
the event of a dispute regarding such compensation or reimbursement, the Trustee or
Professional Person may submit an application to the Bankruptcy Court for review of the request
for compensation and reimbursement, and the Bankruptcy Court retains jurisdiction to hear and
approve such application and compel payment thereon. Such post-Confirmation Date
compensation for services rendered and reimbursement of expenses shall be considered an
ordinary expense of the Estate.

J. Compensation of the Trustee

The Trustee’s Fee for all services rendered 1 the Bankruptcy Case, both pre- and post-
confirmation, shall be calculated as follows:
/1
1. In the event the Property is sold for a gross purchase price of $45,000,000
or less, or is refinanced in a fashion which yields the Estate gross proceeds of $45,000,000 or
less, then the Trustee shall be allowed a Trustee’s Fee of $250,000 plus his actual hourly rate,
capped at 1 percent of the gross sales price or gross refinancing amount.

2. In the event the Property is sold for a gross purchase price of between
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$45,060,000.01 and $55,000,000, or is refinanced in a fashion which yields the Estate gross
proceeds of between $45,000,000.01 and $55,000,000, then the Trustee shall be allowed a
Trustee’s Fee (a) as described in paragraph 1 above, plus (b) an additional amount equal to 2
percent of the difference between (i) the gross sale price or gross refinance amount, as
applicable, and (i1) $45.,000,000.

3. In the event the Property is sold for a gross purchase price of greater than
$55,000,000, or is refinanced in a fashion which vields the Fstate gross proceeds of greater than
$55,000,000, then the Trustee shall be allowed a Trustee’s Fee (a) as described in paragraph 2
above, plus (b) an additional amount equal to 3 percent of the difference between (i) the sale
price or refinance amount, as applicable, and {11} $55,000,000.

The Trusiee’s Fee was negotiated with certain key Creditors, and 13 expected to result in a
fee ultimately paid to the Trustee in an amount less than the fee provided under Bankruptcy Code
section 326.

K. MNet Operating Reserve

Notwithstanding any other provision herein, until final Distributions are made to
Creditors in accordance with this Plan, the Trustee shall maintain at all times a net operating
reserve in the Estate in an amount of his discretion, but in no event less than $100,0606.

L. Re-vesting of Assets in the Debtor

In the event that both (i) the Debtor achieves a Timely Refinancing, and (i1) all Claims

Bankruptcy Court providing for, among other things, the re-vesting of all Estate assets in the
Debtor.
/1

M. Cancellation of the Debhtor’s Stock

In the event that the assets of the Estate are exhausted before all Allowed Claims against
the Bstate arc fully satisfied, the Trustee will seek a final decree from the Bankruptcy Court

providing for, among other things, the cancellation of all Equity Interests in the Debtor.

X,
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LIOQUIDATION ANALYSIS

A, In General

For Creditors to make an informed decision about whether to accept or reject the Plan,
the Trustee provides the following liquidation analysis. The data contained in the Financial
Projections accompanying this document are estimates only, based upon the best information
currently available. The Trusiee reserves the right to revise the data as more accurale
information becomes available.

If any Creditor votes to reject the Plan, the Bankruptey Court must determine that cach
such Creditor will receive or retain under the Plan property of a value, as of the Effective Date of
the Plan, that is not less than the amount that such Creditor would receive or retain if the Debtor
were liguidated in a case under Chapter 7 of the Bankruptcy Code. This is commonly referred to
as the “best interest of Creditors test.” The Trustee believes that the Plan complies with the test.

B. The Plan Priorities Follow the Chapter 7 Prierities

The Trustee believes that the “best interest of creditors™ test is satisfied by the Plan for a
variety of reasons, the most important of which may be this: The prioritics set forth in the Plan
precisely follow those set forth in Chapter 7 of the Bankruptcy Code. Thus, essentially by
definition, under the Plan, Creditors will receive no less than they would under a Chapter 7
liquidation. For the reasons discussed below, the Trustee believes that Creditors will ultumately
receive more under the Plan than they would under a Chapter 7 liquidation.

L. Timing of Distributions

Under a Chapter 7 liquidation of the Debtor’s non-exempt assets, most Classes of
Creditors would probably be forced to wait longer for payment on aceount of Claims than they
would under the Trustee’s proposed Plan. Absent approval of the Plan, significant litigation
would likely ensue, including litigation with Yanke, OneCap, the Mechanics’ Lien Creditor, the
Pre-Purchaser Claimants, and others. Such litigation could easily last a year or two, possibly
longer, considering appeals. Under the Plan, this litigation is avoided, and Distributions to

Creditors can begin as soon as Claims in a given Class are fixed and sufficient assets exist to pay

them,
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D. Amount of Distributions

The timing of the Distributions will affect the amounts ultimately paid to Creditors here.
The longer Creditors wait for the liquidation of the Property, the more interest continues to
accrue on senior Secured Claims, thus eroding the ultimate Distributions to junior Creditors.
Because the Plan avoids the litigation described above, it avoids the delay inherent therein, thus
preserving imore value for Creditors. The Plan also avoids the significant expense that would be
mvolved with such litigation, again preserving more value for Creditors.

In the event of a Timely Refinancing under the Plan, all Allowed Claims will be satisfied
in full -- a result not probable in a liquidation under etther Chapter 7 or the Plan.

The Trustee believes that one key to a successful outcome in this Bankruptey Case lies in
realizing maximurn value for the Property. Absent confirmation of the Plan, the Trustee believes
that senior Secured Creditors would likely foreclose on the Property, and that a foreclosure sale
would not realize maximum value for the Property. The Plan embodies the results of extensive
arms Iength negotiations between the Trustee, Yanke, OneCap and the Mechanics’ Lien
Clatmants, and the votes of these creditors and parties 1 inferest on the Plan represent their
respective consents and agreements to the treatment afforded each of them and one another under
the Plan. As such, the Plan avoids a hurried “fire sale” of the Property, and instead provides for
a fully-advertised sale of the Property over a reasonable time period with the help of seasoned
professionals -- all of which should help realize maximum value for the Property. The Trustee
believes that the Sale Procedure established 1 the Plan will accomplish this goal.

The Trustee believes that a second key o a successful ouicome in this Bankrupicy Case
lies in the following: Were this case administered under Chapter 7, the Trustee could do nothing
other than liquidate the Debtor’s assets, object to and fix Claims, and distribute the proceeds of
the non-exempt assets in strict conformity with the priorities established by the Bankruptey
Code. Under Chapter 7, the Trustee believes that relief from the automatic stay would likely be
eranted to all senior priority credifors (g.g., OneCap, the Mechanics’ Lien Creditors, etc.), and
that those Creditors would likely foreclose on their secured interests in the Property outside of

the jurisdiction of the Bankruptcy Court, with no opportunity for orderly marketing and
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overbidding in accordance with the Sales Procedures provided under this Plan. Section 1123(b)
of the Bankruptcy Code, by contrast, allows the Trustee (through the Plan) much greater
flexibility, mcluding the ability to impair certain Classes of Claims; to assume certain contracts;
to provide for the settlement of certain Claims; to permit the retention by various parties of their
interests in assets of the Debtor; and to modify the rights of holders of Secured Claims. The
Trustee’s Plan does all of these things., In utilizing the greater flexibility provided under Chapter
11, the Plan achieves a more favorable resolution of key Claims than would be possible under
Chapter 7, thus reducing the amount of Claims that will ultimately have to be paid. This
resolution is achieved through a more efficient procedure than would be possible in a Chapter 7
liquidation -- meaning administrative expenses are likely to be less. These factors allow
Creditors a greater chance at a better recovery than could be achieved in a Chapter 7 liquidation,
if at ail.

Additionally, the Plan allows the Estate to take advantage of provisions of the
Bankruptcy Code which may avoid millions of dollars in default interest, late charges, and
accelerated debt owed to OneCap, and instead “cure” that debt at a much lower amount than
would be possible outside Chapter 11. And the Plan allows for a reasonable amount of time to

adequately market the Property, thus avoiding the risk of a forced sale which is likely to yield a

} lower price.

Based on all of the foregoing factors, the Trustee believes that the Plan will realize a
higher net return for Creditors than would a Chapter 7 liquidation, and thus satisfies the best
interest test.

/!

E. The Trustee’s Financial Projections

I Overview
The Trustee’s Financial Projections are attached as Exhibit *“1” hereto. The Financial

Projections show various possible outcomes for Creditors in the Bankruptey Case. Each model

provides the following information:

(1) The amount for which the Property is sold or refinanced under a given scenario.
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This figure is at the top of each model.

(2)  The aggregate doflar amount of Claims that the Trustee estimates may be Allowed
in each Class under a given scenario. These figures are found in the column titled “Amount
Tentatively Allowed.”

(3)  The aggregate dollar amount that the Trustee estimates the estate may be able to
pay each Class under a given scenario. These figures are found in the column titled “Proposed
Payment.” This colummn also illustrates at what priority level Estate assets would be fully
depleted under a given scenario.

(4)  The percentage distributions that the Trustee estimates will be paid on account of
Allowed Claims in each Class. These figures are found in the “Distribution %” column.

2. The Different Possible Culcomes

Model “A” illustrates a worst-case scenario, with the Property selling for $30 miilion.
Model “F” illustrates the opposite end of the spectrum -- a best-case scenario, with the Property
selling for $90 million, and the Trustee conducting a comprehensive round of claim objections,
thereby reducing the total Allowed Amount of Class 14 Claims which share in the sale proceeds.
The models 1n between “A” and “F” illustrate various middle grounds. Model *G” illustrates
Yanke or the Debtor achieving a Timely Refinancing, with net refinancing proceeds of $80
million, and Yanke or the Debtor having negotiated substantial reductions to Class 14 Claims.

The models make clear that in order for Class 14 Unsecured Claims to receive any
distribution, (i} Yanke must achieve a Timely Refinancing (including the required negotiation of
discounted Claim amounts), or (11) ine Properiy musi seit for $90 million or more, and the

Trustee must achieve success with Claim objections.

3. The Models Are Liguidation Analyses
 Other than Model “G,” each model provides a liquidation analysis at various sale prices,
because, as described above, the priorifies set forth in the Plan precisely follow those set forth in
Chapter 7 of the Bankruptcy Code. Thus, essentially by definition, under the Plan, Creditors will
recetve no less than they would under a Chapter 7 liquidation.

4. Disclaimer
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The projections contained in the models represent the Trustee’s predictions of future
events based upon various assumptions. Those anticipated or expected future events may or may
not occur, and the projections may not be relied upon as either a guarantee or as other assurance
that the projected results will actually occur. Thus, while the Trusiee believes that such
projections are reasonable, there is no assurance that they will prove to be accurate. Because of

1l the uncertaintics inhcrent in any predictions of future events, all Creditors and other interested

i

&

parties should be aware of the risk associated with these projections and the possibility that the
actual experience in the future may differ in material or adverse ways.
X.
MISCELLANEGUS PROVISIONS OF THE PLAN

A, All section 1129(a}(4) Pavinents Subject 0 Bapkrupicy Court Review

As required by Bankruptcy Code section 1129(a)(4), all payments made or io be made by
the Trustee for services or for costs and expenses in or in connection with the Bankruptey Case,
or in connection with the Plan and incident to the Bankruptcy Case, are suby ect to approvai of the
Bankruptcy Court as reasonable. To the extent that any such payment is not subject to the
procedures and provisions of Bankruptcy Code sections 326 through 330, then such Bankrupicy
Court approval shall be deemed to have been given through entry of the Confirmation Order
unless, within ninety (90) days of such payment or request for such payment, the Bankruptcy
Court, the United States Trustee, the party making the payment, or the party receiving the
payment challenges or seeks approval of the reasonableness of such payment. No other parties
or entitics shall have standing to make such a challenge or application for approval. Nothing
this provision shall affect the duties, obligations and responsibilities of any entity under
Bankruptcy Code Sections 326 through 330,

B.  Defauit

1. Events of Default

The following shall be events of default under the Plan:

(a) The failure of the Trustee to make any payment required under the Plan when
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due; provided, bowever, that, except as otherwise provided in this Plan or the SPF Loan
Documents, no default shall be deemed to have occurred if such missed payment 1s made within
thirty (30) days of its due date.

(b)  Failure to comply with any provision of this Plan.

2. Conseguences of Default

Except as otherwise provided in this Plan, an order of the Bankruptey Court issued upon
application by a party in interest, or the SPF Loan Documents, if an event of defaulf under this
Plan occurs and is not cured within thirty (30) days after service of written notice of default on
the Trustee, any holder of an Allowed Claim may seek relief [rom the Bankruptey Court,
including but not limited to filing motions to enforce the Plan, to revoke the Confirmation Order,
to convert the Bankruptcy Case to one under Chapter 7, or to dismuss the Bankyuptcy Case. Any
party requesting such relief shall bear the burden of proof with respect thereto. Such notice or
relief 1s not required to be sought by Bank of George prior to enforcing its rights under the SPF

Loan Documents.

C. Litigation

The Trustee has lacked funds or other resources in the Estate to finance an investigation
as to claims or Causes of Action that he, the Estate or the Debtor may hold. Accordingly, from
and after the Confirmation Date, the Trustee and the Estate shall retain all claims or Causes of
Action that they have or hold against any party, inclading against “insiders” of the Debtor (as
that term is defined in section 101{31) of the Bankruptcy Code), whether arising pre- or post-
petition, subject to applicable state law statutes of limitation and related decisional law, whether
sounding in tort, contract or other theory or doctrine of law or equity. Confirmation of the Plan
effects no settlement, compromise, watver or release of any Cause of Action unless the Plan or
Confirmation Order specifically and unambiguously so provide. The nondisclosure or
nondiscussion of any particular Cause of Action is not and shall not be construed as a settlement,
compromise, waiver or release of such Cause of Action. Upon the Effective Date, the Trustee
will be designated as representative of the Estate under section 1123(b)(3) of the Bankruptcy

Code and shall, except as otherwise provided herein, have the night to assert any or all of the
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above Causes of Action post-confirmation in accordance with applicable law. Notwithstanding
the foregoing, neither the Trustee, the Debtor, nor the Estate have, or shall assert, any claims or
Causes of Action against Bank of George, or with respect to the SPF Financing.

D.

I. Amendments Prior to Confirmation

The Trusice may proposc any number of amendments to or modifications of the Plan, or

i may rescind and withdraw the Plan in its entirety (with or without substitution of a replacement

plan), at any time prior to confirmation. If the Trustee revokes or withdraws the Plan, or if either
confirmation or the Effective Date does not occur, then the Plan shall be deemed null and void,
and 1n any such event, nothing contained herein shall be deemed fo constitute an omission or a
waiver or release of any Claims or mteresis bjf or against the Trustee, the Debtor or any other
Person, or to prejudice in any manner the rights of the Trustee, the Debtor or any other Person in
any further proceedings involving the Debtor.

2. . Amendmenis After Confirmation

The Plan may be modified by the Trustee at any time after the Con{irmation Date,
provided that such modification meets the requirements of the Bankrupicy Code. The Trusiee
may, with the approval of the Bankruptcy Court, and so long as it does not materially or
adversely affect the interests of Creditors, remedy any defect or omission, or reconcile any
inconsistencies in the Plan or in the Confirmation Order, 1 such manner as may be necessary 1o
carry out the purposes and inient of the Plan.

/17
/17
3. Effect on Claims

A Creditor that has previously accepted or rejected this Plan shall be deemed {0 have
accepted or rejected, as the case may be, this Plan, as modified, unless, within the time fixed by
the Bankruptcy Court, such Creditor elects in writing to change its previous acceptance or

rejection.
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K. Reservation of Seciion 1129(b) Rights (Cramdown)

If any Class of Creditors holding Claims against the Debtor rejects the Plan, the Trustee,
pursuant to Bankruptcy Code section 1129(b), will seek confirmation of the Plan if all of the
applicable requirements of Bankruptcy Code section 1129(a), other than those of section
1129(a){(8), have been met.

F. Exemption from Transfer Taxes

Pursuant to section 1146(a) of the Bankruptcy Code, (a} the transfer of ihe Property or
any other property under this Plan; (b) the creation, modification, consolidation or recording of
any deed of trust or other security interest under this Plan, and the securing of additional
indebtedness by such means or by other means under this Plan; (c) the making, delivery or
recording of a deed or other instrument of transfer under this Plan; and (d) any transaction
contemplated above, or any transactions arising out of, contemplated by or in any way related to
the foregoing (including any Trustec’s Deed upon sale in connection with the SPF Loan
Documents), shall not be subject to any document recording tax, stamp tax, conveyance fee,
intangible or similar tax, mortgage tax, stamp act or real estate transfer tax, morigage recording
tax or other similar tax or governmentai assessment. All applicable state and local governments
and their officials and agents shall be directed to forego the collection of any such tax or
assessment, and to accept for filing or recordation any of the foregoing instruments or other
documents without the payment of any such tax or assessment,

G. Post-Confirmation Status Reports and Final Decree

The Trustee shall file status reports with the Bankruptey Court on a quarterly basis afier
entry of the Confirmation Order, describing the progress toward consummation of the Plan. The
status reports shall be served on the United States Trustee and any other party in interest which
has requested in writing after the Confirmation Date that the Trustee provide it with a copy of
any such status reports. The status reports shall include a disclosure of the Debtor’s Cash
position and the extent of any prepayments of the Debtor’s obligations during the reported
quarter.

When the Plan is fully administered in all material respects, the Trustee shall file an
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application for a final decree. The effect of a final decree entered by the Bankruptey Court will
be to close the Bankruptcy Case, and to re-vest all remaming Estate assets, if any, in the Debior.
After such closure, a party seeking any type of relief relating to a Plan provision can seek such
rehiefl in a state court of general jurisdiction or can petition the Bankruptcy Court to re-open the
Bankrupfcy Case,

H, Pogt.Confiyrmation United Sfateg Trustes Feeg

The Trustee shall pay post-confirmation fees pursuant to section 1930 of Title 28 of the
United States Code to the extent required by law. The amount of fees due shall be calculated and
paid based on disbursements made pursuant to this Plan. Non-plan disbursements shall not be

counted for purposes of the calculation.

i Post-Confirmation Jurisdiction
1. Purposes

Except as otherwise provided in this Plan, the Bankruptcy Court shall retain jurisdiction
over the Bankruptcy Case subsequent to the Confirmation Date to the fullest extent permitted
under section 1334 of Title 28 of the United States Code, including, without limitation, for the
following purposes:

(a) To allow, disallow, determine, liquidate, clﬁssifyj estimate,
subordinate or establish the prionty or secured or unsecured status
of any Claim, including the resolution of any request for payment
of any Administrative Expense Claim and the resolution of any and
all objections to the allowance or priority of Claims;

(b}  To determine any and all fee applications of the Trustee or
Professional Persons and any other fees and expenses authorized to
be paid or reimbursed in accordance with the Bankruptcy Code or
the Plan;

(c) To resolve any matters related to the assumption, assignment or
rejection of any executory contract or unexpired lease, and to hear,

to determine and, if necessary, to liquidate, any Claims arising
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therefrom or cure amounts related thereto;

To ensure that payments to holders of Allowed Claims and
Distributions to Equity Interest holders are accomplished pursuant
to the provisions of this Plan;

To decide or resolve any motions, adversary proceedings,
contested or hitigated matters and any other matters that may be
pending on the Effective Date;

To hear and determine any and all actions initiated by the Trustee
to collect, realize upon, reduce to judgment or otherwise liguidate
any Causes of Action;

To enter such orders as may be necessary or appropriate o
implement or consummate the provisions of this Plan and all
confracts, instruments, releases and other agreements or documents
created in connection with this Plan and/or confirmation, including
actions to enjoin enforcement of Claims inconsistent with the
terms of the Plan, except as otherwise provided herein;

To decide or resolve any cases, controversies, suits or disputes that
may arise in connection with the consummation, interpretation or
enforcement of any Final Order entered in this Case, this Plan,
confirmation or any party’s obligations incurred in connection with

this Case;

To hear and determine any dispute or Claim involving or against
the Trustee, or involving or against any Professional Person
employed by the Trustee;

To modify this Plan pursuant to section 1127 of the Bankrupicy

Code, or to modify any contract, instrument, release or other
xy
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apreement or document created in connection with this Plan; or to
remedy any defect or omission or reconcile any inconsistency in
any Bankruptcy Court order or any contract, instrument, release or
other agreement or document created in connection with this Plan
in such manner as may be necessary or appropriate to consummate

this Plan, o the extent authorized by the Bankruptey Code;

such other actions as may be necessary or appropriate to carry out
the intent of this Plan or to restrain interference by any party with
consummation, implementation or enforcement of any order or this
Plan, except as otherwise provided herein;

To determine disputes regarding title of the property claimed to be
property of the Debtor or its Estate;

To decide or resolve any matter over which the Bankruptcy Court
has jurisdiction pursuant to section 505 of the Bankruptcy Code;
To hear and determine disputes concerning any event of default or
alleged event of default under this Plan, as well as disputes
concerning remedies upon any event of defanit;

To determine any other matters that may arise in connection with
or relate to this Plan, any order entered in this Bankruptcy Case, or
any contract, instrument, release or other agreement or document
created in connection with this Plan, except as otherwise provided
herein;

To hear any other matters not inconsistent with the Bankruptcy
Code; and

To enter a final decree closing the Case,

2. Abstention

If the Bankruptey Court abstains from exercising or declines to exercise jurisdiction, or is
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;

1 i otherwise without jurisdiction, over any matier arising out of the Bankruptcy Case, this post-
2 | confirmation jurisdiction section shall have no effect upon and shall not control, prohibit, or limat

3 || the exercise of jurisdiction by any other court having competent jurisdiction with respect to such

4 § matter.

5 I! J. General Provisions

0 i. Unclaimed Funds

7 Any Distribution by check to any holder of an Allowed Claim, if unclaimed or uncashed

Service mail shall become property of the Estate, and all liabilities and obligations of the Trustee

10

|
8 {| by the payee thereof within 120 days after issuance and delivery by regular United States Postal
to such payee and any holder of such check shall thereupon cease. Any check distributed to a

11 l holder of an Allowed Claim shall bear a legend that the check shall be void if not cashed or
12 || presented for payment within 120 days of the date of issuance.
13 2. Notice
14 Notices provided pursuant to the Plan shall be served as follows:
15 If to the Debtor: If to the Trustee:
16 Tower Homes, LLC William A. Leonard, Jr.
17 Atin: Rodney Yanke 5030 Paradise Road
8337 West Sunset Road, #300 Suite B-216
18 Las Vegas, NV 89113-2201 Las Vegas, NV 89119
19 With a copy to: With a copy to:
20 Tower Homes, LLC Sullivan, Hill, Lewin, Rez & Engel
21 c/o Wilham L. McGimsey, Esq. Attn: James P. Hill, Esqg.
516 S. Sixth Street, Suite 300 228 South Fourth Street, First Floor
22 Las Vegas, NV 89101 Las Vegas, NV 89101
23
24 i
25
26
27
28
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Additional copies fo:

OneCap Mortgage Corporation: William Noall, Esq.

c/0 James MacRobbie, Esq. c/o Gordon & Silver

Jeffrey R. Sylvester, Esq. 3960 Howard Hughes Pkwy., 9th
Sylvester & Polednak, Ltd. Floor

7371 Prairie Falcon, Suite 120 I.as Vegas, NV 89109

Las Vegas, NV 89128

Laurel E. Davis, Esq. Donna M. Osbom, Esg.
Fennemore Craig, P.C. Terry A. Cofiing, Esq.
300 S. Fourth Street, Suite 1400 Marquis & Aurbach
Las Vegas, NV 89101 10001 Park Run Drive
Las Vegas, NV 89145

Bank of George
c/¢ Candace C. Carlyon, Esq.
Shea & Carlyon, Ltd.
701 Bridger Avenue, Suite 850
Las Vegas, NV 89101

3. Headings

The article and section headings used herein are for convenience and reference only, and
do not constitute a part of the Plan or in any manner affect the terms, provisions, or
interpretations of the Plan.

4. Severability

If any provision of this Plan is determined by the Bankruptcy Court to be invalid, illegal
or unenforceable or this Plan is determined to be not confirmable pursuant to section 1129 of the

Bankruptcy Code, the Bankrupicy Court shall have the power to alter and interpret the Plan or

any provision thereof to make it valid or enforceable to the maximum extent practicable,
consistent with the original purpose of the ferm or provision held to be invalid, void or
unenforceable, and such term or provision shall then be applicable as altered or mterpreted.
Notwithstanding any such holding, alteration or interpretation, the remainder of the terms and
provisions of this Plan shall remain in full force and effect and will in no way be atfected,
impaired or invalidated by such holding, alteration or interpretation. The Confirmation Order

shall constitute a judicial determination and shall provide that each term and provision of this
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Plan, as it may have been altered or interpreted in accordance with the forcgoing, is valid and
enforceable pursuant to its terms.

5. Governing Law

Except to the extent that the Bankruptcy Code or other federal law is applicable or as
provided in any contract, instrument, release or other agreement entered into in connection with
this Plan or in any document which remains vnaltered by this Plan, the rights, duties and
obligations of the Debtor and any other Person artsing under this Plan shall be governed by, and
construed and enforced in accordance with, the internal laws of the State of Nevada without
giving effect to Nevada’s choice of law provisions.

6. Successors and Assiens

The rights and obligations of any entity named or referred to in the Plan shall be binding
upon, and shail inure to the benefit of, the successors and assigns of such entity.

7. Plan Is Self Execunne

The terms and provisions of this Plan are self-executing on the Effective Date.
XI.
EFFECT OF CONFIRMATION

A.

g Effect

Confirmation of the Plan will not terminate the Estate nor re-vest Estate assets in the
Debtor. To the contrary, from and afier the Effective Date, the provisions of the Plan, the
Confirmation Order, and any associated findings of fact or conclusions of taw shall bind the
Trustee, the Estate, the Reorganized Debtor, any enfity acquiring property under the Plan, and
any Creditor of the Debtor, whether or not the Claim of such Creditor is impaired under the Plan
and whether or not such Creditor has accepted the Plan,

B. Possible Discharge of the Debtor

In the event of a Timely Refinancing, the Reorganized Debtor may apply to the

Bankruptcy Court for a discharge.6 Any discharge will have no effect on the Bank of George

® A discharge may have little to no actual effect, because in the event of a Timely Refinancing, all claims will be
paid in full, thus leaving no claims to discharge. The Trustee has included this provision, however, at the request of
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[y

Claim. Otherwise, the Reorganized Debtor is not entitled to receive a discharge, pursuant to

2 1| section 1141(d)}3)A) or (B) of the Bankmptcy Code.

3 C. Post-Confirmation Conversion or Dismissal
4 A Creditor or party in interest may bring a motion to convert or dismiss the Bankraptcy
5 I Case under Bankruptey Code section 1112(b)(7) after the Plan is confirmed if there 15 a default

ot

in performing the Plan. If the Bankruptey Court orders the case converted after the Plan 1s
i confirmed, property of the Estate that has not been disbursed pursuant fo the Plan will revestin

the Chapter 7 estate and the automatic stay will be reimposed upon the revested property to the

o I o s

extent that relief from the automatic stay was not previously authorized by the Bankruptcy Court
10 || during the case.

11 The order confirming the Plan may aiso be revoked under very limited circumstances.

12 | The Bankrupicy Couri may revoke the order if and onty if the order of confirmation was

13 || procured by fraud and if a party in interest brings a motion to revoke confirmation within 180

14 | days after entry of the order of confirmation.

I3 B. Tax Conseguences

16 ANY PERSON CONCERNED WITH THE TAX CONSEQUENCES OF THE PLAN
17T SHOULD CONSULT WITH HIS/HER/ITS OWN ACCOUNTANTS, ATTORNEYS, AND/OR
18 | ADVISORS TO DETERMINE HOW THE PLAN MAY AFFECT HIS/HERATS TAX

19 | LIABILITY. The following disclosure of possible tax consequences is intended solely for the
20 | purpose of alerting readers about possible tax issucs the Plan may present to THE DEBTOR’S
Z1 | ESTATE. The Trustee CANNOT and DOES NOT represent that the tax consequences

22} contained below are the only tax consequences of the Plan, because the Internal Revenue Code
23 || embodies many complicated rules which make it difficult to completely and accurately state all
24 I of the tax implications of any action or transaction,

25 The Trustee is unaware of any adverse {ax consequences of the Plan as to the Estate. The

26 | Trustee expects to minimize the tax lability upon the Estate and, to the extent permitted by the

27 (continued)
the Debtor, which has informed the Trustee that the Debtor’s potential iending sources may insist on a discharge as a
28 |t type of “clean up” order.
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Internal Revenue Code, will seek to expense from current income the amounts paid under the
Plan. Notwithstanding the foregoing, the feasibility of the Plan does not depend on the
deductibility of amounts paid.

To the extent that funds of the Estate (as opposed to third party funds) are used to pay
back taxes or tax penaltics of the Estate, those expenditures may not represent payments that can
be deducted as expenses for federal or state income tax purposes, potentially resulting in
increased tax liability to the Estate.

The Trustee 1s unaware of any adverse tax consequences of the Plan to Creditors

generally, 1t 1s not necessary or practicable to present a detailed explanation of the federal

mcome fax aspects of the Plan or the related bankruptey tax matters involved in the Bankruptey
Case. The Trustee 18 unaware of any tax conscquences resulting frbm the Plan to cach individual
Credator which would vary significantly from the past tax consequences realized by each
individual Creditor upon receipt of payment from the Debtor. EACH CREDITOR IS URGED
TO SEEK. ADVICE FROM HIS/HER/ITS OWN COUNSEL OR TAX ADVISOR WITH
RESPECT TO THE TAX CONSEQUENCES RESULTING FROM CONFIRMATION OF
THE PLAN.

E.  Exculpation

From and after the Effective Date, neither the Trustee nor any of his respective present or
former members, officers, directors, managers, employees, advisors, accountants, brokers,
attorneys or agents, shall have or incur any liability to any holder of a Claim or Equity Interest or
any other party in interest, or any of their respective agents, employees, representatives, financial
advisors, accountant, brokers or attorneys, or any of their successors or assigns, for any act or
omission in connection with, relating to, or arising out of the Bankruptcy Case, the pursuit of
confirmation or the consummation of this Plan, except for willtul misconduct, and in all respects
shall be entitled to reasonably rely upon the advice of counsel with respect to their duties and
responsibilities under this Plan or in the context of the Bankruptcy Case. No holder of a Claim
or Equity Security, nor any other party in interest, including their respective agents, emplovees,

representatives, financial advisors, attornevs or Affiliates, shall have any right of action against
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the Trustec nor any of his respective present or former members, officers, directors, managers,
cmployees, advisors, accountants, brokers, attorneys or agents, for any act or omission in
connection with, relating to, or arising out of, the Bankruptcy Case, the pursuit of confirmation
of the Plan, the consummation of this Plan or the administration of this Plan, except for (a) such
parties’” willful misconduct; and (b) matters specifically contemplated by this Plan.

K, Iniunction/Further Actions

From and after the Effective Date, the assets of the Debtor dealt with under the Plan shall
be free and clear from any and all Claims or the holders of Claims, except as specifically
provided otherwise in the Plan or the Confirmation Order, and all entities that have held,
currently hold or may hold a Claim or other debt or liability or an Equity Interest are
permanently enjoined from taking any of the following actions on account of any such Claims,
debts, liabilities or terminated Equity Interests or rights: (1) commencing or continuing in any
manner any action or other proceeding against the Trustee, the Reorganized Debtor or property
of the Estate; (2) enforcing, attaching, collecting or recovering in any manner any judgment,
award, decree or order against the Trustee, the Reorganized Debtor or property of the Estate; (3)
creating, perfecting or enforcing any Lien or encumbrance against the Trustee, the Reorganized
Debtor or property of the Estate; (4) asserting a setoff, right of subrogation or recoupment of any
kind against any debt, liability or obligation due to the Trustee, the Reorganized Debtor or the
Estate; and (5) commencing or continuing any action, in any manner or any place, that does not
comply with or is inconsistent with the provisions of this Plan or the Bankruptcy Code,
including, without limitation, the assertion of any claim or defense against Bank of George or
with respect to the SPF Loan Documents. By accepting Distributions pursuant to this Plan, each
holder of an Allowed Claim receiving Distributions pursuant to this Plan will be deemed to have
specifically consented to the injunction set forth in this section.

From and after the Effective Date, the Trustee shall be entitled to control the financial
affairs of the Estate without further order of the Bankruptcy Court and to use, acquire and
distribute assets of the Estate free of any restrictions of the Bankruptcy Code or the Bankruptcy

Court, except as specifically provided otherwise in the Plan or the Confirmation Order. The
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Trustee shall be authorized to take such actions and to execute, deliver, file or record such
contracts, instruments, releases and other agreements or documents and to take such actions as
may be necessary or appropriate to effectuate, implement and further evidence the terms and
conditions of this Plan and any securities issued, transferred or canceled pursuant to this Plan.
XII.
CONCLUSION AND RECOMMENDATION

The Trustee believes that this combined Plan and Disclosure Statement and its exhibits
demonstrate that the Trustee’s Plan will provide the greatest amount of funds for the payment of

the legitimate Claims of Creditors. The Trustee strongly urges all Creditors to vote to accept the

Plan. You are urged to complete the enclosed ballot and return it immediately in accordance
with the instructions in section II{C) above.
X,
GLOSSARY OF DEFINED TERMS

As used in this Plan, the following terms shall have the respective meanings specified
below:

1. Administrative Claimant: Any Person entitled to payment of an Administrative

Expense Claim.

2. Administrative Expense Claim: Any cost or expense of administration of the

Bankruptey Case that is entitled to priority in accordance with Bankruptcy Code sections 503(b)
and 507(a)(1), including, without limitation: any actual and necessary expenses of preserving the
Estate incurred from and after the Petition Date through and including the Confirmaiion Date; all
allowances of compensation and reimbursement of costs and expenses to Professional Persons,
as approved by a Final Order of the Bankruptcy Court; and any fees or charges assessed agamst
the Estate under Chapter 123 of Title 28 of the United States Code.

3. Allowed: With respect to a Claim of any nature, a Claim is "Allowed" if it meets
cither of the following two requirements:

a.  proof of such Claim was filed on or before the Bar Date, or, if no proof of

claim is filed, the Claim has been or hereafter is listed by the Debtor in its
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schedules as liguidated in amount and not disputed or contingent as to
liability, and, in either case, no objection to the allowance of such Claim has
been filed on or before the Claims Objection Date; or

b.  a Claim as to which any objection has been filed and such Claim has been

allowed in whole or in part by a Final Order of the Bankruptcy Court.

4. Bank of George Claim: All amounts due to Bank of George pursuant to the SP¥
Loan Documents, including, without limitation, all principal, interest, default rate interest, late
[| charges, attorneys’ fees, appraisal fecs, reconveyance fees, and other fees and costs.

3. Bankruptcy Case: The instant bankruptcy case.

6. Bankruptcy Code: The United States Bankruptey Code, Title 11 of the United

States Code, sections 101, et seq., as amended.

7. Bankruntey Court: The unit of the United States District Court for the District of

il Nevada, constituted pursuant to section 1515 of Title 28 of the United States Code, having

jurisdiction over the Bankruptcy Case to the extent of any reference made pursuant to section

jurisdiction over the Bankruptey Case, such court or adjunct thereof that has jurisdiction over the
Bankruptcy Case.

8. Bankruptcy Rules: The Federal Rules of Bankruptey Procedure, as amended.

‘ 157(a) of Title 28 of the United States Code, or in the event such court ceases to exercise

9. Bar Date: January I, 2008, as established by the Bankruptcy Court order entered
August 27, 2007, pursuant to Federal Rule of Bankruptey Procedure 3003(c)(3), after which any
proof of claim or interest filed wiil not be allowed and will have no effect upon the Plan and the
holder of such filed proof of claim or interest shall have no right to vote upon or participate in

any Distributions under the Plan.

10.  Benchmark: Benchmark Enterprises, LLC, a Nevada limited hability company.

11.  Business Day: Any day that is not a Saturday, Sunday or legal holiday as

identified in Federal Rule of Bankruptey Procedure 9006.
12.  Cash: Cash and cash equivalents, including, but not limited to, bank depostts,

checks and other similar items.
L ODMAPCDOCSIPCDOCS\282565\8 S S
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i3. Causes of Action: All causes of action, claims for relief, Claims, debts, defenses,

offsets, or other rights of any kind at law or 1n equity, held at any time by the Trustee, the Debtor
or the Estate, whether or not such rights are the subject of presently pending lawsuits, adversary
proceedings or appeals, including, without limitation, (1) causes of action belonging to the Debtor
or the Trustee as of the Petition Date, (ii) causes of action belonging to the Debtor, the Trustee or
the Estate that arose after the Petition Date, and {iii) rights exercisable by the Debtor as a Debtor
In Possession or by the Trustce pursuant to Bankruptey Code sections 506, 510, 544, 545, 547,
548, 549, 550 or 553.

14.  Claim: Any right to payment from the Debtor, whether or not such right is
reduced to judgment, liquidated, unliquidated, fixed, contingent, maturcd, unmatured, disputed,
undisputed, legal, equitable, secured or unsecured, or any right to an equitable remedy for breach
of performance if such breach gives rise to a right to payment from the Debtor, whether or not
such right to an equitable remedy is reduced to judgment, fixed, contingent, matured, unmatured,
disputed, undisputed, secured or unsecured.

15.  Claims Objection Date: With respect to each Class, the date initial distributions

are made to Creditors in such Class, or such other date(s) as the Court may order.
16.  Class: A group of Claims classified together in a Class designated in section VII

of this Plan.

17.  Confirmation Date: (i) If no appeal of the Confirmation Order 1s filed, the first
Business Day after the expiration of time for an appeal of the Confirmation Order; or (i1} if an
appeal of the Confirmation Order has been filed, the first Business Day after the expiration of
time for an appeal of the Confirmation Order provided that no stay of the Confirmation Order
pending appeal has been granted; or (iii) if an appeal of the Confirmation Order has been filed
and a stay of the Confirmation Order has been granted, the first Business Day after the expiration
or termination of such stay.

18.  Confirmation Order: The order entered by the Bankruptcy Court conlirming the

Plan in accordance with the provisions of Chapter 11 of the Bankruptcy Code.
oy
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19.  Creditor: Any Person who has a Claimm against the Debtor that arose on or before
the Petition Date, or a Claim against the Debtor of any kind specified in section 502(g), 502(h) or
502(1) of the Bankruptcy Code.

20.  Debtor: Tower Homes, LLC, a Nevada limited liability company.

21, Debtor In Possession: The Debtor, during the time in which it was acting as a

Debtor In Possession pursuant to sections 1107 and 1108 of the Bankruptcy Code.

22.  Disclosure Statement: The Trustee’s disclosure statement filed pursuant to

Bankruptcy Code section 1125, as embodied in this document.

23.  Distribution: The property required by the Plan to be distributed to the holders of
AHowed Claims.

24,  Effective Date: The Confirmation Date or such other date as the Bankruptcy

Court may order.

25.  Equity Interest: The interest, whether or not asserted, of any holder of an “equity

security,” as that term is defined in Bankruptcy Code section 101(17). The Trustee 1s informed
and believes that Yanke holds all Equity Interests in the Debtor.
26.  Estate: The Debtor’s Estate, arising under Bankruptcey Code section 541,

27.  Final Order: An order or a judgment of a court which has not been reversed,

staved, moedified or amended, and as to which (1) the time to appeal or to seek review by
certiorari or rehearing has expired and no appeal, review, certiorari or rehearing petition has been
filed, or (i1) any appeal, review, certiorari or rehearing proceeding that has been filed has been
finaily determined or dismissed, and ihe time to further appeal or to seek further review by

certiorari or rehearing has expired and no further appeal, review, certiorari or rehearing petition

has been filed.

28.  Finagpcial Projections: The Trustee’s financial projections attached as Exhibit “17
hereto.

29, Mechanics’ Lien Creditors: All Claims of all Creditors asserting mechanics’ lien

Claims under applicable state law.

[
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30.  Net Recoveries: Proceeds of Causes of Action pursued by the Debtor or the
Trustee, less costs of prosecution of such Claims, including attorneys’ fees, expert wiiness fees,
filing fees, and related costs of litigation.,

31.  OneCap: OneCap Mortgage Corporation, a Nevada corporation.

32.  Person: An individual, governmental entify, partnership, corporation, or other
form of business entity.

33, Petition Date: May 30, 2007, the date the Petitioning Creditors filed their

involuntary petition for relief, commencing the Bankruptcy Case.
34, Plan: The Trustee’s Plan of Reorganization, as embodied in the instant document,
either in its present form or as it nay be altered, amended or modified from time to time.

35,  Post-Trustee Adminisirative Expense Claims: (1) Admimsirative Expense Claims

mcuired between the Trustee’s appointment date of January 18, 2008 and the Confirmation Date;
and (11) Administrative Expense Claims incurred by the Trustee and his professionals on or after
the Confirmation Date.

36.  Pre-Purchaser Claimanis: Persons who made pre-purchase deposit payments

toward the purchase of condominium wnits in the Property, irespective of which Bankruptey
Code section under which they assert Claims, Priority Non-Tax Claims, or otherwise, A list of
Pre-Purchaser Claimants known to the Trustee 19 attached as Exhibit “2” hereto.

37.  Pre-Trustee Administrative Expense Claims: Administrative Expense Claims

mcurred before the Trustee’s appointment date of January 18, 2008.

38.  Prioniv Non-Tax Claimy: Any Claim eniifled io prionity and paymeni under

section 507 of the Bankrupicy Code other than Admmistrative Expense Claims and Priority Tax
Claims.

39.  Pronty Tax Claim: Any Claimm entitled to prionity and payment under section

507(a)(8) of the Bankruptey Code.

40.  Professional Person: Any attorney, accountant, or other professional: (1) engaged

by the Debtor or the Trustee and approved by order of the Bankruptey Court in the Bankruptey

Case; or (i1) engaged by the Trustee afier the Eifective Date,

CODMAPCDOCSWPCDOCUS2RI6M8 e 64
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41.  Pre Rata: Proportionately, so that the ratio of the amount of a particular Claim to
the total amount of Allowed Claims of the Class in which a particular Claim 1s included 15 the
same as the ratio of the amount of consideration distributed on account of such particular Claim
fo the consideration distributed on account of the Allowed Claims of the Class as a whole in
which the particular Claim is included.

42.  Property. The Debtor’s real estate development project comprising approximately
15 acres of partially developed real property located in the Southwest Las Vegas Valley along
the 1-215 Beltway at Buftalo, commonly referred to as the Spanish View Tower Homes.

43,  Purchase Contracts: All executory contracts with the Debtor under which Pre-

Purchaser Claimants agreed to purchase one or more condominitm units within the Property.

44,  Ratable Share of Administrative Expenses: The amount of Administrative
Expense Claims to be assessed against cach respective Class of Secured Claims on a Pro Rata
basis, based on Distribution amounts paid and to be paid to cach such Class [rom proceeds of a

sale or refinancing of the Property, as a surcharge pursuant to Bankruptcy Code section 506(c).

45, Refinance Period: The perod of time described in section V(B)(1) above, during
which the Debtor will be afforded an opportunity to deliver to the Trustee a binding financing
commitment, satisfactory to the Trustee, under which the Estate would receive funds sufficient to
provide for the payment in full of all AHowed Claims agamst the Estate. If the Debtor timely
delivers a binding financing commutment satisfactory to the Trustee, then the Debtor will have an
additional 30 days of Refinance Period to close such financing and have the funds on deposit
with the Estate in an account under the Trustee’s control.

46.  Reorganmized Debtor: The Debtor, to the extent that (i) a Timely Refinancing is

achieved, and (i1) a final decree is entered by the Bankruptcy Court providing that the Debtor 18
fo emerge from bankruptcy protection as a Reorganized Debtor,

47. Sale Procedure: The procedure set forth m section V(C)2) above, under which

the Trustee will market and sell the Property (absent a Timely Refinancing), pursuant to
Bankruptcy Code section 1123(b)(4), with the Property to transfer iree and clear of all Liens,

claims and interests, pursuant to Bankruptey Code section 1123(b)(1) and (5), and with such

HODMAWCDOCS\WCDOCS\282565\8 o 6 5
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112900)(2)(A).

iiens, claims and interests attaching to sale proceeds, pursuant to Bankruptcy Code section

48.  Sale Motion: A motion filed by the Trustee in the Bankruptcy Case secking

Bankruptcy Court approval of a sale of the Property in accordance with Bankruptcy Code section
1123(b)(4) and the terms of this Plan.

49, Secured Claim: A Claim to the exient such Claim is secured as defined in

Bankruptcy Code section 506, inclusive of a Creditor’s right of setoff or recoupment under
Bankruptcy Code section 553.
50. Secured Creditor: Any Creditor that is the holder of a Secured Claim, to the

extent of such Secured Claim.

51.  SPF Financing: The post-petition financing provided to the Esiaie by Bank of

George, as approved by the Bankiuptcy Court’s order entered May 7, 2008.

52.  Timely Refinancing: A refinancing of the Property on the terms and conditions

sct forth in section V(B) above.

53,  Trustee’s Fee: The fee payable to the Trustee in accordance with the agreement

described in section VIII(J) of this Plan.

54,  Unsecured Claim: Any Claimn other than an Administrative Expense Claim, a

Priority Tax Claim, a Priority Non-Tax Claim, or a Secured Claim, and all Claims of Secured
Credrtors to the extent such Claims are valued as unsecured pursuant to section 506(a) of the

Bankrupicy Code.

55. Unsecured Creditor: Any Creditor holding an Unsecured Claim,

56.  Yanke: Rodney Yanke, the Debtor’s principal,

The words “herein” and “hereunder” and other words of similar import refer to this Plan
as a whole and not to any particular section, subsection or clause contained in this Plan, unless
the context requires otherwise. Whenever from the context it appears appropriate, each term
stated in either the singular or the plural includes the singular and the plural, and pronouns stated

1n the masculing, feminine or neuter gender include the masculing, feminine and the neuter. The

/]
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section headings contained in the Plan are for reference purposes only and shall not affect in any
way the meaning or interpretation of the Plan.

A term used in this Plan and not defined herein but that is defined in the Bankruptcy
Code has the meaning assigned to the term in the Bankruptcy Code. A term used tn this Plan and
not defined herein or in the Bankruptcey Code, but which is defined in the Bankruptcy Rules, has

the meaning assigned to the term in the Bankruptcy Rules,

Dated: November _, 2008 SULLIVAN, HILL, LEWIN, REZ & ENGEL
A Professional Law Corporation

By: /s/ James P. Hill
James P. Hili
Christine A. Roberts
Attorneys for William A. Leonaid, Ji.,
Chapter 11 Trustee

HODMAVPCDOCS\PCDOCS\282565348 ' 67

AA000129




Case 07-13208-bam Doc 307 Eniered 12/08/08 16:06:23 Page 85 of 95

- THIS PAGE INTENTIONALLY LEFT BLANK -

- ODMAPCDOCSPCDOCS 287565\

68

AA000130




Case 07-13208-bam Doc 307 Entered 12/08/08 16:06:23 Page 86 of 85

EXHIBIT 1

AA000131



S

Case 07-13208-bam Doc 307 Entered 12/08/08 16:06:23 Page 87 0f 95

Tower Homes, LI.C - Case No. 07-13208
Proposed Distribution at 330 Million

-

Bank Balances 8/1A8 50
Fropased 3ale Prcs $30,600,000
Funds Availabie for Disiribuficn 530,000,000

$250,000 526,750,000 100.00%

5500000 (B300,0000 520,250,000 100.00%

SO0G000 CBOOL, 000 828,550,060 100.00%%

{BAMIK OF GEQRGE! $375,000 53750055 528,275,000 146.50%

52260 (22.26D0) 528,272,744 140,105

 OMEGAP CLAIM 44 - 59.5M $13,366,288" {$13,360,258) $14,903,452 160.00%

SLONEGAP GLAIM 42 - 5130 F16,031,673 (514,503,852 $0 ¥2.96%

528,139,544, %0 %0 0.50%

S,A07,523 o 0 0.00%

$4,300,000 B0 3] 0.080%

0 &0 30 .00%

£502,5490 G $0 {.00%

50 50 F0 G.00%

30 0 f0 G.00%

0.0 B0 50 G.00%

§84,875 5 50 0.50%

$21 565,114° 50 50 0.00%

s SURCRDINATED 50 50 G.00%

b 5 SEOLITY INTERESTS 0 0 0.80%

FUNDS REMAINING IN ESTATE

o5
b=
[}
o=

RITLASY &, 49%

A ADMINISTAATIVE 1, 1%
EAUMISETRATIVE 2, 2%
B A DMINES THAYTIVE 3, 2%
BGLAES 1, 1%

ECLASS 2, 0.508%

ACGLASE &, 15%

B ACHINISTRATIVE 1 2 ACMINISTRATIVE 2 B ADRINISTRATIVE 3 2CLASE 1 55CLASS 2 EICLASS 3 EECLABS 4

A of the pregsarativn of this mndel, the Tristes has drawn $272,250.00 fram the Bank of Gacrge line of credit, and intends to draw an additanal §100,000.00,
% The three DneGap figures represent the princisal loan balzncas, with aserusd interest, through Acgust 14, 2008,

3 This figure represen's the fotal value of ail claims in this clzss ot the amoums sxseded in each proct of claim, or, § no preof of claim wes filad, gt the ameunss sshaduled by
tha Debler i its bankruptoy fling. inthe suant that the estars hee eullicier funes w pay ceims in this ciass aher satistacsion ol 2l senior claime, the Trusiee wil eonaider
conducting & comprethensive round of claims eljeclions. The Trustee believes that e claim chjection process wauld dramastically reduse shis figurs.
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Tower Homes, LLC - Case No, 07-13208 2
Propeosed Distribution at $50 Million

Buard: Badances 8/1/08 ' 50
FProposed Sule Price 520,000,000
Fonds Avalinbie for Thgtribotion $50,000.000
o L rt sl ot L R e AL £ _ R ot LA Al A e ﬁﬁé.,‘““ Mt R AR LLURAILL. L
%;@W% £ TRUSTEE %350,000 $350,000) $40,650 ACH 100.00%
A NETRA] HLRE 5300,000 {35003,000) $49,150,600 100.00%
3 BROKER 1,000,000 ($1,000,000) $48, 150,000 101.00%
ANK OF GEQRGE' §375,560 (3375000 $47,775000 101.00%
RIORITY TAX CLAMS §2,260 {32,260} $47.772.748 109.00%
NECAP GLAR 44 - 8950 £13,365,288° (513,359,288) $34 403 452 10C.00%
FONEGAR CLARK 42 - §13M $£16,031,671 {F15,031,6871) F18.378 781 190.00%
EMECHAMNS LIEN SLAMS $79 10 544 813,371 781) o 65,204,
TONECAP CLAIM 42 - 55.2M 87,307,523 %0 B0 2.00%
ENGHMARK 54,300,600 $0 30 £.00%
 ONECAR MOP , e izt ©%0 (.00%
ECURS $5062,500 g 30 0,00%
LEXUSTTOYOTA 50 s0 $0 0.00%
Sinpmac $0 50 T 0.00%
T PRIORITY RON-TAX %0 30 $0 0.00%
RICAITY MON TAX {PRE-PURCHASERS) $84.875 $G % 0.00%
ENSRAL UNSECURED $21,865.114° $0 85 0.00%
BORDINATED $C 50 0.80%
{EQUITY INTEAESTE $C $0 0.50%
BRI SUBCR NS SRt 5

FUNDS REMAINING [N B5TATE $0.00

i} BICLAGS 8, %

st e

D ADMINIETARTIVE 1, 1%
IAOMINETRATIVE 2 1%
. /—I{l ADMINISTRATIVE 3 2%

/«—{:‘.I CLASS 1, 1%
mGLASSE 2, CO05%

QCLASS 3. 3%
BHCLASE 4, 32%

S ADRINISTRATIVE B ACMINISTRATIVE B E ADMINISTRATIVE § EIGLABE 4

EICLASG 2 LICIASE 3 Scolass4 BCLABSE

' As of tha preparation ¢f this moce, the Trustes has drawn 5272,250.00 fom the Sark of Gecrge iine of credit, and Tntends to draw an additional $100,000.60,
? The three OneCap figurer represant the pringipal loan balances, wikh accred inlersst, through August § 4, 2008,

T This figute mpresems the total vaius of all claims in this ¢lass 8t the smaounts asserted in sach preof of claim, or if ne preof of claim was tiled, ot the emcunts scheduled by
the Datstor in Bs banrupioy filing, Inthe ovend that the ssiste has sulfciont funds 1o pay clabns i his class ailer salisfactian of 2% senior claime, the Trustes witl congider
conducting & comprahenaive rund of claims objectivns. The Trusie balisvas that the claim obiaction process wousld Gramatizally reduce thig figure.
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Tower Homes, LLC « Case No, 07-13208

—
Proposed Distribution at $70 Millien C

Bank RBalonces 3/1408 ¥

Froposed Szle Price 370,000,900

Funds Availabie for Distribution $70,000,000

AR
'H.a T

AR R68,600,007
AOEBRISERATH 1,400,000 ($1,400,000% $67,200,005
- £375,000 {537 5,0007y 566,525,000

- R FRIORITY TAX GLAIMS $2,260 (52,260} $66,822,740
ONECAP CLAIM 44 - 36,58 S13360,288° ($13,36Y,288) $53.453,452
S ONECAR CLAIM 42 - i34 516,031,671 {514,051,671) 537,421,781
MECHANICS LIEN CLAIMS TI8,138,544 {$25,139,545) 59,282,237
ONCCAR CLAIM 23 - 55.2M F7.307,923 (73079213} $L674,314

BENGHMA K 34,300,600 (1,974,314
LONEGAR MO $0 50
: $502.500 %0
L EXUSITOYOTA FA 1 50

sh

§0 $0
PRICRITY NON TAX (FRE-PURGHAZERS) 584875 50
GENERAL UNSEQURED $21,865,114° 30

50

wBEBEEE588

o

FUNDSE REMATNING INTRTATE $0.60

BOLASS 6, 10%
......... RCLASET, 3%

RADMMNSTRATIVE 1. T%
% ; BADMIGSTRATVE 2. 1%
e i) B ARMNETRATIVE 3. 2%
BICLASS 1, 1%
BCLASS 2. 0.003%

BOLASE S, 0%
BCLAGS 4, it
l ] ADMINISTRATIVE 1 EIADMINISTRATVE 2 RIADMINISTRATIVE 3 BICLASS | HalAS3 2
HCiARS 3 BICLASS 4 BICLASS S5 BICLASS S TCLASS Y

! fut o the preparatlon of this model, the Trusles has drawn 5272,250.00 from the Bank of Geovge iine of cradit, and intende 1o draw an addtianai €100,000.00.
® The thiee CneCap figures represent the princhpal ioan balznaces, with asemuad interset, through August 14, 2008,

A This fgure represents the towal value of all ciaims In this class at the 2maunls assened in each prood of chaim, ar, E ne proof of elaim weas fied, atthe amounts scheduled by
fhe Debtar in B bankrupley filing. 0 the avant that the sstate has sulliclert lunts to pay elaims in this clzss afwer selistaction o} all senicr claime, the Srustes wil consider
condudling / comprehensivi eund of slaime objsstions. The Trustes believes that tha ciaim sbinetion process woutkd dramaticaliy reduce this tiguse,
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Tower Homes, LL.C - Case No, (7-13208

Proposed Distribution at $80 Million

Bank Balances 8/1/0% 0
Propoged Sole Price $40,000,000
Funds Available for Disiribubon $80.000.000
SARLE B e aillaines 2 o e
$1,200.000 (51,200,000} $78,800,0 100,00%
$500,000 £5500,000) $78,300,000 190.00%
$1,500,000 ($1,600,000 $76,700,000 180.00%
£375,000 (¥375,000) $76,325,000 100,005
PRIORTY TAX CLAIMS 52,260, ($2,260) $76,322,740 100.00%
DINEGAF GLAIM 44 - 58,5k $13,569,258 (513,569,288) $62,053,452 106,00%
o : ONECAP CLAIM 42 - $13M $16,031,671 (516,031,571} $46,521,78 100.00%
ﬁ‘.ﬁ{%@&* % MEGHANIGS LIEN CLAIMS §28,130,545 . ($28,13C,544) S18.782.277 100.00%
SRSEET N ONECAP CLAIM 43 - $5.2 $7.307 y23 {%7,307,923) £11,474,314 100.00%
AR RENGHMARK $4,300,000 (54,300,000 $1,174,314 100.00%
; ONESAR MDP 56 S0 S7.L74.204 0.00%
SECUREDR $502,500 (E302,500) S567TLS14 140007
LEXUS/TGYQTA 0 30 F5,671.814 0.00%
GMAG $0 30 56,671,814 0.00%
PRIORITY NON-TAX §0 $0 6,571,814 0.00%
PRIDATY NON TAX (FRE-PLIRGHASERS) $84,875 $84,875) $6,586,030 100.00%
GENERAL UNSEQURED $21,565,114° {$6,586,93% 50 20.13%
SUBCARINATED 30 30 §0 0.00%
EQUITY INTERESTS 50 %0 $0 0.00%
SRR 0 g Eag

ACLASS 5, 9% /—HCLASS'!.HL

BDELAES G 1%
¥ /_smss 13,0.1%
S

P DCLASS 14.8%

s

el B i

T o A e e e e ek o

3 TADMBEETRATVE 1, 2%
‘ BATMINIETRATIVE 2, 145
i T ADMINISTRATIVE 8, 2%
BCLASS 4, 0.5%

BCLARE B, 35%

- HCLARS 2, 00008,
i BCLASSE 2. 17%
AGLASS 4, FIR

EADMINISIRATIVE]  BADMINISIRATIVEZ B ADMIMISIRATIVE 3 CLASS T
S CLASS 2 ZCLASS 3 ECLASS 4 BCLASS §
B CLASS 6 WELAZS 7 OCLASS 8 EICLASS B
B CLASS 10 W C)ASS i1 BELASS 12 B CLASS 13
CICLASS 14

¥ Asg of the preparation of thie model, the Trustee has deewn $272,250.00 fram the Bark af {eorge fine of cradit, and intends to dravw an adgitisnal §1060,600.00.

* The three OneCap ligures repiesert the principal ioan balances, with accrued interest, theaugh ALgust 14, 2008

EThig figure rapresents the 1otal valua of all elaims is this dass al the amoums asseriad in sach proot of ciair, ar, i ne proof of claim was Hie¢, at te amounts scheduied by
ther Deltst in s bankruptey fifing, In the evani thal ihe asiate has suificient funds fo pey ciaims In this cizes afier setisfaction of ali seniar claims, the Tsustes wili consider

conducting a comprahengive round of 2laims abjectiens. The Truslee believes tha: the claim objection process wauld dramaically reduce this flgura.
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Tower Homes, LLC - Case No. 07-13208
. Proposed Distribution at $50 Miliion

Tank Baiances BA1L/0S F6
Proposed Sale Pricae 590,606,000
Fends Availkeble lor Digtribution 590,605,900

b e Bpeas Baineni Th R B TRE
MAETRATE (51,900,000) 8,100,600
ST e 2500,000 {3500,000% $87,600,000
Sk 51,800,000 {52, 800,6005 %85,800,000
BANK OF GEORGE! . £275.000 (375,00 385,425,000
‘PRIORITY TAX GLAIMS $2,260 ($2,250) SR5.422,740
ONESAR BLAIM 44 « $2.5M $13,360,228" {$13,369,288) £72,053,452 100,00%
CRECAR CLAIM 42 - FiaM 16,031,671 {$16,031,671) 36,621,781 160.00%
MECHANIGE LIEN CLAIMS 528,136,544 (578,130,544} $27 882,737 106.00%
GNECAP CLAINV 43 - 5,21 §7,307.523 (37,307,523 $20,572,314 106.00%
S RENGHIMARK £4 200,000 {54.300,600) $16,274,314 1660.00%
ONECAP MOP 0 k= CHoOvEE WIS 4.00%
£ SECURED 5502506 ($302,500 315,771,814 100.00%
S LEXUSITOYOTA ‘ 50 $0 $15,771,814 0.00%
ik BMAC 30 50 $15,771,814 0.00%
{ PRICRITY NON-TAX 50 S0 515,771,214 0.00%
7 PRIORITY KON TAX, (PRE-PURGHASERS; 584,875 (584,875) $L3,686,96 100.60%
GENERAL UNSECURED 521 84%,114° (315,686,930 T1,74%
SUBCROINATED b3 50 0.00%
: EQLITY INTERESTS %0 , $0 0.00%

FIINDS REMAINING [N BSTATE

MGLASS §, 8%

ECLASE 7, 3%
{_ MCLASG @, 1%
m“m

GLASE 13, 0.1%

S S

oL gy et ian ey Sy s gy

ol PR el R T

— P ADMIHISTRATIVE 3, 2%
EIADMINISTRATIVE 2, 1%
BADMINSTRATIVE 2, 2%

BOLASS 1, 0.6%
L ASS 2. 0.009%

EICLASS 3, 15%

HOLASE 4, 12%
(G ADMINISTRATIVE 1 R ADMIMISTRATIVE 2 ELADWINISTRATIVE 8 Z2CLASS | DICLASS 2 !
FICLASE 3 BOLASS 4 ECLASS 5 BCLASS § BCLASS 7
£10LASS B RCLASS 9 EICLASS 10 BEGLASS 11 SOLASS 12
SICLASS 15 [ICLASE 14

' g of tha preparation of thiz modal, the Truates hea drewn $272,250.00 from the Bank of Geargs line of eredit, and intands 10 ¢raw an additonal 5100,060,00,

? ‘[he thras Onelep flgures represent the principst loan balances, with essrued interest, thtough August 15, 2004,

I 'nis figure represents ihe total vaiue of 2Y claima in this cioee at {he amounis asseed n each moct of elabm, or, § ne proof of ciaim was fled, at the amounts schaduled by
tha Dabiorin s bankrumey lifing. 1 the event that the ectate has sulficient funds v pay claime in this clase afier satlsincsen of all serier claims, the Frustoe will consider
conducting & comprehensive round of claims objections. The Truslee belisves thar the chaim objectien process would dramatically reduce this figuie,

]
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Towar BEomes, LL.C - Cage Na, D7-13208
Proposed Dastribution at 590 Million
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Version 2
Bapk Balagces B/1/08 . 30
Proposed Sale Price 550,000,800
Funds Avajlable for Distribution 590,000,000

85

T gt
B {=idn L
gg"! =

G %88,100,000 100.00%
$750,000 {5750,000 $87,350,000 160005
31,800,000 {31,800,000; 585,550,000 160.00%
BANK OF SEORGE! $375,000 {3375,000) 585,175,000 160 00%
PRICAITY TAX CLAMS 52,260 {$2,260 585,172,740 160.00%
OINEGAP GLA I 44 - S350 $113,369,288° (513,569 2848} 571,803,452 100.0t4%
ONECAR GLAIM 42 - 513M 316,031,671 (316,331.5671) 535, 771081 100.00%
MECHANICE LIEN GLAIMS $28,139.544 {528,125,5445) 527,632,237 100.00%
OHECAP CLAIM 43 - $5.20) 7,307,623 {37,207.923) 320,324,314 100.00%
5 BENCHMARK $4.300.800 {%4,3006.200) 316,024,314 100.06%
ONECAR MOP 50 30 ¥15,024,314 D005
BECLAEY 5502500 [5562,500) $15.525.814 108.00%
LEXUSTOYOTA , 50 £0 $15,521,814 0.00%
SEMAG 50 51 15521814 0.00%
L PRIORITY NON-TAX 50 &0 $15,521,B14 2.00%
PRIOAITY NON TAX (PRE-PURCHASERS) $84.875 (B84.579) 5154365,539 100.00%
GENERAL UNSECURED 510,032,557° {510,032 557 $4,504,382 100.60%
SUBORDINATED A 50 0.20%

EQUITY INTERESTS i 58

e P P
FUNDS REMAINING BV ESTATE 4,304 381 .94

HCLASS &, I%
RGLARG T, 8%
TWCLASS B, 1%
IR,/ —moLass 1,
dy

ol

-l
5o

BCLASSE 3% £

B ADMINGSTRATIVE 2, 1%
RAADMINISTRATIVE &, 2%
[CLASS 1, 0.4%

CLASS 2, 0.003%

T -.-.-.“r. e 2FES)
LS
\\‘

[CLASE 3, 16%

BOLASE 4, 19%

E3 ADMNISTRATVE 1t ADMINISTRATIVE 2 BEADMIMISTRATIVE 3 RICLASE 1 ECLASE 2
[ICLABS 3 BICLABE 4 EXCLASS 5 BEICLASE & BGLAEG T
ECLASE 8 ECLASS g BCLASS BICLASS 11 HCLASE 12
BB GEASE 13 FICLASS 14

* &5 of the preparstion of this model, the Trusles nas drawn $272,250,00 from the Sank ol Georgs lime of credit, and Intends v draw an addiienal $106,000.68,
# the lhree Onelep figures epresent the principal loan bakances, with accrued imterest, through Auguar 14, 2008,

¥ Thie figure reprasents the vafue of ail ciaims in this class 2t the amounts assertad in each poef of ciaim, or, If no proef of clainy was tiled, at the amounts scheduled by the
Lebtor in fts bankuptcy fifing, discounied by 50 percant. In the eveni that the estaie has suflicient funds ic pey ciaims in this <lass iler salislaction of ail senjor clzims, te

Trusiee wili consider conducting 2 comprehensive mund of claims objections, The Trustee believes that such a prosess wolld dramatioaily recuics the zogrenale aliswed
amouty of i fom thal sresently assoned,
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Tower Hames, LLC - Case No. 07-13208
Refinanced at $80 Million

Page 83 of 85

Benk Balances 8/1/08 %

Refnznce Price FRODOO 0OG

Funds Avrilable for Distribution $80,000,000
s

GJ

h 51 2m B00 ("51 20{3 DGU) 373 Emﬂ DDD mu.nﬂ%

A SHLRE $500,000 (3500,000) £78,300,000 100.00%
s 3;}; BROKER $0 50 $78,30(,000 0.00%
B 5375000 (33750003 $77.925,060 160.00%
2200 . 52,360 577922740 100.00%

13,369,288 {5173,340,288) 584 553 252 100.00%

16,031,671 (516,031,671 %48, 521 181 100.00%

$328,139,544 (525,130,544 $20,382,237 T00.00%

$7.307.9723 ($7,307,923) 513,074 214 1430, 0055

i BENGHMARK $4,300,000 {$4,300,000) $8,774 314 180.00%
5 ONEGAP MOP 39, $a $8,774,314 0.00%
EGURED $502,500 £§302,500) $8,271,814 i80.00%
ZXUSTOYOTA 50 0 58,271,814 0.50%

KMAC ? ] 30 58,271,814 0.00%
RIESHTY MON-TAX 34 $0 $3,271,514 0.00%!
SPRIORITY NON-TAX [PRE-PURCHASERS) G4 E75 (584,875) 48,186,939 100.00%
'_EGENERAL LUNSECURED 48, 1R6,036° (48,186,935} %9 100.00%

1 SUBORDINATED 0 50 50 C.00%

% EOEJ!TY wrsﬁesrs 0 50 O.00%
T T T )

FUNDS REMAINING IN EXTATE 50.00
BOLASE B 8%
ECLASE T, P%
s e —PICLABS 8, 1%
) ST Sk, [ —mCLASS 13, 0.1%
S  FICLASS 14, 10%
BICLASE 4, 555 o= =
= ) ADHIMISTRATIVE 1, 23
e e G A DIAINTS TRATVE €, 156
T T e [ OLASS 1, T.5%
DICLASS B, 0.003%
e \ " cLASS 3, 1T
EBCLASS 4, 20%
F1ADMINIST RATIVE 1 EEADMINISTHATWE 2 BADMNISTHATIVE 3  EICLABRS i FIGLASE 2
FACLASS 3 B4 CLASK 4 ECLASS S . BICIASSE EGLﬁSS 7
LICLASS 8 lgﬁg%?‘l BECLASS 10 B LASE 11 BHOLABS 12
BOAsSsyy. B

' Mg of the preparstion of this madel, the Trustee hag drawn S272,250.00 fram the Bank of Gaorge line of credi, and inlends to draw an addlisnal $160,800.60,

2 The trree COnetiap fgures represent the principal loan baiances, with acgrued infereat, through August 14, 2008,

¥ This figure reprezents the value of elf claims allowed cgainst the estate 1321 872,350) aitar disoounts negotialed by Yenks with vaious sreditoss ($12,650,500), as required

undes the Trooiee's phan.
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3208-pam Doc 307 Entered 12/06/08 16:06:23 Page 85 of 95

TOWER HOMES
PLAN AND DISCLOSURE STATEMENT

PRE-PURCHASER CLAIMANTS

1 BERG, DAVID

2 BIRKETT, KAREN & BORJA, WENDY

3 BROWN, MELVA

4 CHANDLER, BARBARA L.

= CHANDLER, BARBAKA L. as Trustse of the

SARA LEE M. BOWERS TRUST

6 CLARK, EDWARD & SANDRA

7 CUOILEY, JUDGE W.

8 DEMORALES, DAN

g DK IV LIMITED PARTNERSHIP

JOMN & JENNIFER KILPATRICK

10 EDEJER, EDWIN & GAIL M.
M EMBLETON, RCBERT
iz GAYNOR, ALLISON G.

13 GLANTZ, LARRY & MCRALES, MAYRA
14 GOODALL, RICHARD

15 GRANDE, EILEEN
16 HARRIS, ANDREA
17 HERZLICH, HAROLD J. AND CAROL P.
18 JONES, DEBRA
19 KALMAN, TIMUCIN
20 KOMAN, CHRISTOPHER
21 MERZANIS, DAVID & ROBERTA
22 MIDORA, DAHN
23 MUELLER, ANN & ROBERT
24 MUSTAPHA, ASSI
25 NEVADA BROWN, LLC.
26 ORICN STAR TRUST
27 RCY LEASING
28 SHIFFMAN, IRVING & JUDITH
28 SIEMANS, ABE
30 STROMER, PHILLIP & KATHERINE
31 TEJADA, CLIFFORD & CARMENCHITA
32 TOUMAIAN, MARTIN
33 WESTFIELD, LISA
34 WILLIAMS, ARTHUR
35 WOODCOCK, JACK

EXHIBIT 2
: 10F1
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Case 07-132 08 bam Doc 432 Entered 06/03/10 15:15:48 Page 1 0f6

Entered on Docket
June 03, 2010

Hon. Bruce A. Markeli
Linited States Bankrupicy indoe

o e ~1 o B W

1000] Park Run Drive
Las Vegas, Nevads 89145
(702) 382-0711 FAX: (702)382-3816

MARQUIS & AURBACH

Marquis & Aurbach
TERRY A, COFFING, ESQ.
Nevada Bar No. 4949

DAVID A. COLVIN, ESQ.
Nevada Bar No. 4096

BRIAN HARDY, ESQ.
Nevada Bar No. 10068

10001 Park Run Drive

Las Vegas, Nevada 89145
bhardy(@marguisaurbach.com
(702) 382-0711

Attorneys for the Tower Homes Purchasers

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEVADA
In Re; Case No.: BK-07-13208-BAM

Chapter:11
TOWER HOMES, LLC, a Nevada limited
liability company, dba Spanish View Tower Hearing Date: June 1, 2010

Homes, Hearing Time: 10:00 a.m.
Debtor.
ORDER GRANTING MOTION TO APPROVE STIPULATION TO RELEASE CLAIMS

E
AND ALIOW MARUIS & AURBACH, AS COUNSEL FOR THE TOWER HOMES
PURCHASERS, TO PURSUE CLAIMS ON BEHALF OF DEBTOR

This matter having come before the Court for a hearing on June 1, 2010, on the Motion to
Approve Stipulation to Release Claims and Allow Marquis & Aurbach as Counsel for the Tower
Homes Purchasers tc Pursue Claims on Behalf of the Debtor, Tower Homes Purchasers
appearing by and through their counsel of record, Brian Hardy, Esq. of Marquis & Aurbach, the
Court finding based upon the reasons stated on the record, the papers and pleadings on file

Page 1 of 2
MEA:10347-001 1060326_1.DOC 6/1/2610 3:30 PM
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Las Vegas, Nevada 89145
{702) 382-0711 FAX: {702) 382-5816

MARQUIS & AURBACH
10801 Park Run Drive

H

b3

N G0 1 N U B W

Case 07-13208-bam Doc 432 Entered 06/03/10 15:15:46 Page 2 0f 6

herein, the Motion, the oral arguments of counsel, and good cause appearing;

IT IS HEREBY ORDERED ADJUDGED AND DECREED that the Motion to
Approve the Stipulation to Release Claims and Allow Marquis & Aurbach as Counsel for the
Tower Homes Purchasers to Pursue Claims on Behalf of the Debtor, atiached hereto as Exhibit 1,
is hereby granted;

IT IS SCG ORDERED.

Respectfully Submitted By:

MARQUIS & AURBACH

~Briafi Hardy, Esqr——/

Neva.da Bar No 10068

10001 Park Run Drive

Las Vegas, Nevada 89145

Attorney(s) for Tower Homes Purchasers

In accordance with IR 902 1, counsel submitting this document certifies as follows (check one):
The court hias waived the requirement of approval under LR 5021,

This 1s a chapter 7 or 13 case, and either with the motion, or at the hearing, I have delivered a copy of this
proposed order to all counsel who appeared at the hearing, any unrepresented parties who appeared at the hearing,
and each hias approved or disapproved the order, or failed to respond, as indicated below [list each party and whether
the party has approved, disapproved, or failed to respond to the document]:

This is a chapter 9, 11, or 15 case, and [ have delivered a copy of this propesed order to all counsel who
appeared at the hearing, any unrepresented parties who appeared at the hearing, and each has approved or
disapproved the order, or failed to respond, as indicated below [list each party and whether the party has approved,
disapproved, or failed to respond to the document]:

X__ Icertify that [ have served a copy of this order with the motion, and no parties appeared or filed written
objections.

RAR

Page 2 of 2
M&A:10347-001 1060326_1.D0C 6/1/2010 3:30 PM
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EXE

1IBI'T 1

XHIBIT 1

EXHIBIT 1
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Las Vegas, Nevada 89145
(702) 3820711 FAX: (702) 382-5816

MARQUIS & AURBACH
10001 Park Run Drive

S e e W N

w3

Case 07-13208-bam Doc 428  Entered 05/06/10 08:44:41 Page 7 of 9

I MARQUIS & AURBACH

i TERRY A, COFFING, ESQ.

i Nevada Bar No. 4949

{ DAVID A, COLVIN, ESQ.

I Nevada Bar No. 4096

i BRIAN HARDY, ESQ,

i Nevada Bar Neo. 10068

i 10001 Park Run Drive

i Las Vegas, Nevada 89145

I deolvin@marquisaurbach.com

Angel Cooley, Debra Jones, Abe Siemens; John & Jennifer Kilpatrick, Cliﬁnid & Carmen Chita
:5 Tejada, Lisa Westfield, Ann & Robert Mueller, Phillip & K.étherinﬂ Stromer, Karen Birkett,
i Wendy Borja, Eileen Grande, and Edward Goldin {collectively ﬁe “Tower Homes Purchasers™),
by and through their counsel, David A. Colvin, Esq. of Marquis & Aurbach, and William A.
Leonard, Jr., Post-Confirmation Chapter 11 Trustee (the “Trustee™) By and through his counsel
| Christine A. Roberts, Esg. of Sullivan, Hill, Lewin, Rez & Engel, hereby stipulate and agree as

foliows:

Case 07-13208-bam Doc 432 Eniered 06/03/10 15:15:48 Page 4 of 6

(702) 382-0711
Attorneys for the Tower Homes Purchasers

UNITED STATES BANKRUPTCY COURT
FORTHE DISTRICT OF NEVADA
In Re: Case No.: BK-07-13208-BAM
Chapter:11
TOWER HOMES, LLC, a Nevada limited|
liability company, dba Spanish View Tower

Homes.

Debtor,

STIPULATION TO RETLEASE CLAIMS AND ALLOW MARQOUIS & AURBACH, AS
COUNSEL FOR THE TOWER HOMES PURCHASERS. TO PURSUE CLAIMS ON
BEHALF OF DEETOR

| Creditors, Allison Gaynor, Barbara Chandler individually and as trustee of the Saralee
| M. Bowers Trust, Melva Nevada Brown, Richard Goodall, Harold & Carol Herzlich, Robert
Embleton, Dahn Midora, Arthur Williams, Larry & Judy Shiffinan, Edwin & Gail Edejer, Judge

1) The Trustee has determined that he does not intend and, in any event, does not

have sufficient fimds in the Estate to pursue claims on behalf of the Debtor against Rodney

Page 1 of 3
‘ ME&A:10247-001 928401 _1.DOC 4/29/2010 2:23 PM
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MARQUIS & AURBACH

Las Vepas, Nevada 89145
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Case 07-13208-bam Doc 432 Entered 08/03/10 15:15:48 Page 50f 5

Wﬁ%w

| Case 07-13208-bam Doc425 Entered 05/06/10 09:44:41 Page 8 of 9

C. Yanke, Americana LLC dba Americana Group, Mark L. Stark, Jeannine Cutter, David
Berg, Equity Title of Nevada, LLC or any other individual or entity later identified through
discovery which has or may have liability to Debtor or others for the loss of the earnest
money deposits provided by purchasers for units in the Spanish View Tower Homes
condominium project.

2) The Trustee has determined that the claims against Rodney C. Yanke, Americana
LLC dba Americana Group, Mark L. Stark, Jeannine Cutier, David Berg, Equity Tiile of
Nevada, LLC or any other individual or entity later identified through discovery which has or
may bave liability to Debtor or others for the loss of the earnest ﬁuney deposits provided by

purchasers for unifs in the Spanish View Tower Homes condominium project are or may be

~ direct claims held by the Tower Homes Purchasers and, therefore, are not claims held soley

and exclusively by the Esiate.

3) The Trustee hereby stipulates and agrees to release to the Tower Homes |
Purchasers any and all claims on behalf of the Debtor against Rodney C. Yanke, Americana |
LLC dba Americana Group, Mark L. Stark, Jeannine Cutter, David Berg, Equity Tiﬂe of
Nevada, LLC or any other individual or entity later identified through discovery which has or
may have any liability or owed any duty to Débtor or others for the loss of the Tower Homes
Purchasers earnest monsy deposits and all claims to any and all earnest money deposits
pmﬁded by purchasers for units in-the Spanish View Tower Homes condominium project,

4) The Trustee hereby stipulates and agrees to allow Marquis & Aurbach; as counsel
for the Tower Homes Purchasers, to pursuc any and all claims on behalf of the Debtor
against Rodney C. Yanke, Americana LLC dba Americana Group, Mark L. Stark, Jeannine
Cutter, David Berg, Equity Title of Nevada, LLC or any other individual or entity later
identified through discovery which has or may have any liability or owed any duty to Debtor
or others for the loss earnest money deposits provided by purchesers for units in the Spanish
View Tower Homes condominium project.

5} The Trustee hereby stipulates and agrees to allow Marquis & Aurbach, as counsel

for the Tower Homes Purchasers, to recover any and all earnest monies deposits, damages,

Page 2 of 3
ME&A:10347-001 928401_1.DOC 472972010 2:13 FM

AA000146




Lo Vegee, Neveds 28145
{1 IR0 FAX: [T0F) 3825816

MARQUIS & AURBACH
10001 Paic Ry Drive

Case (07-13208-bam Doc 432 Eniered 06/03/10 15:15:48 Page 6 of b
Cese 07-13208-bam Doc 425 Entered 05/06/10 09:44:41 Page B of 8

i attorneys feos and costs, and interest thereon on behalf of Debtor and the Tower Homes
2 Puychagers with respect to those claims released to the Tower Homes Purchasers herein.
30 Dated, this _____ day of Aptil, 2010.
4 .
3 MARQUIS & AURBACH SULLIY. AH, HiLY,, LEW REZ & ENCEL
I e Y
° ?ggg%féfm %ﬁg& %quasa;;?h%‘?n:ﬂf gr?éet, First Floor
9 ] Lus Vepss, Nevads 89145 Las Vegas, NV 8910]
Atiornays for the Tower Attorneys for William A. Leonard, Jr.,
10 ||  Homes Porchasers Post-Confirmution Chepter 11 Trustee
i1 |
iZ
14 |
15 |
16 §
17 |
18
19 |
20 |
-
22 ;
23
24 |
25 |
26 |
27
28 |
Page3 of3 MéA:10347-008 D28401_1 DOC 412502030 2:23 Fid
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23560850 DEANER, 5. SCANNBHALAN PAGE B2

ﬁ%ﬁmeys a% Law

' Li‘kﬂ!‘iﬂﬂ W ﬂa;“pr APEDFESE;.DNAL CDRWMTIGH Aﬁl}tnny C“.LE.E '

J. Bongilus. Doaner {1944-1990] 720 South Fourth Stecot, Suite 300 Lasenis £, Kulp, r.
Suvar Willizmy Sexrin” ' Laé Vogae, Nerpde89101 Puul R, Connaghen
 Duglas &, Males Teligphone, {‘mza BBZ6OLT

Fan- {762} 366- :Jvﬁ:r%
e, cidﬁnﬁiﬁw comi.

August11,.2006

Viag Fog— 387-7897
and First Class Mail

Tower Homes, LLC &

" Rodney € Yanke, Managing Member
ofo Willam H. Heaton, Hsq.

Nitz, Walion & Heston

601 South Tenth Street, Suite 201
1as Vegas, NV 80101

RE: Mueller, Roberi & Ann - vs - Tower :'Hﬁm"ﬂ&é z__m aka Spanish View Tower Homes

Dear Will;

As we discussed by pham on: August 8, 2008, thls aw firm represeiits Robert and Ann
Mueller. The Muellers signed a “Purchase Contract” (the “Contrapy) with your. client, Tower
Homes, LLC on-or.ebout July 12, ZﬁﬂS “Phen] attemp’ted o gham R@ﬁﬂﬂ}' Y&nim Managmg
Member of Tower Homes, fifs office réferced me to you. Tunderstand from: spaakmg with you
thatyou er-your firm, in fact, TEpresents Tower Homes and is famitiar with the Contract having

sssisted in its prepasation. A copy of the'subject Cﬁni:raw. is enictosed Tor vour convenience.

Tower Homes ﬁﬁﬁvﬁ o ”eﬁjﬁﬁtﬁ and sel tothe Ma’ai}ars, miﬁsﬁ two (2} yoars, “Unit
No. 1803, on the 18 fleor of Spanish View Tower Homes {the “Projec?™), Tower No: A% for-

wE

$1.1 million, The Muellers deposited eamest Honey. of $21§ 000.00 with Eouity Tite:,

Actording o Section§-of the: Cﬂntmct Tower Homes promiased “that thie Vnit shall ba
completed within two years: after-theexecution of this ﬁc&mrac:t " Tower Homes: promiseidto
buiid ‘*sub;eci t¢-normal and accepiable toleranices and pursuant to-standand buﬁdmg practices
found in residential construction inLas 'i”egas. Clark County, Nevada,”™ The: Pm_;em 1% noi being
budle subject to “accsptab}e tolerances” or’ “putsuant'to standard building practices”; Tower
Homes is, therefore, it-default, in Lghtof. the indefinite work stoppage (which Tam informsd
exoseds thiny (38) Eiays} combined with a lack of funding and Prgject mismanagement, which

NWHOB46
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1 " % ' ’
L |

William H. Heaton, Esq.
August 11, 2006

have resulted i a raft of mechanic Hen claims, for millions of dollars, and numerous clouds on
title. Withregard'to Praject. fundmg David Berg, one of the agents hired by Tower Homes,
informed me bytelephonc on Augfus* 8, 2006, that Tower Homes is ssﬁﬁcmg mere funding. You
informed fie that Tower. Homes is seakmg B “cash a_nﬁmuzz after having &irﬁﬁd}' spent
ap@mmmatﬁly $50 w360 O miltion. Tower Homes is out of mionigy and has fallen into an
indefinite stall, Towsr HUHLES ‘i’S therefors, m fieisﬂﬁt becamﬁ tha pmsﬂﬂ‘% factzand ciroumsiances
are: ot “acceptable tolerances” of “standard bw‘%dmg ?:athces

In adchtmn o the aﬁfaults outlined 4 awva, Tower: Hmnes fBs: antfmpatumy reyﬁﬁiaﬁe&
breached or defanited, because it cannot Ezmety deliver the Unit at Spanish Towers. Iunderstand
\that John Sisslewood. (Vzw President of: the: prﬂjﬁi‘i 3 wppasa@ current general contractor, Ledeor
Censtruction) iuformed that there is no waythat the: project- will be anywhers near completion by
Dby of 2007, 4n lifie- with: the 1wo (2} year delivery date Tower Homes promised to the Muellers.
Mir. Sisslewood added that evenif construckion Were t0-star back up, now, the: devalmpez would
be lucky to complete Tower A by Aungist:o£2008.

T@wsr Homes s placed The Mueliers unider gmar, pmgﬂal and financial distress: They
relied onthe pmmzsa to-deliver the Unit within 2 years, and were éves. ;sruvaded 8 handwritten
{enciosed) mprﬁt&ﬁiﬁafiﬂﬁ I Apn! of 2"5 i:sy Tower Homes 5gﬁf¢ David Berg, that “top off” of
Tower-A: wiitld oocar “around Dec/ian 05/06”, AR {enclosad) article on April. 5, 2005 %y
teporiec Hubble Smithin the Las Vegas Review Journal about Spanigh View Tower contained
camments from Tﬁwer Homes other: agent, J samame Cuiter of Pradentiel Americana. The article
states: “Oecupancy 16 expected in sumnzer 2006 The Mﬂellﬁrs are moving from Califormia, and
reguire housing hers in orderio care for therr daughter and soi-in-law, both of whom are
disdbled, and to-care fortheir three (3), granﬂch;lﬁren :

With. regard to the Muetlers” $219,000:00 dﬁpasﬁ L am-informed that Mr. Yanke has
refused to. d[WIgﬁ the. location.of, o to account forthe deposit. ‘In subsection He), the Contract
provides: that the $219,000,00 would be placed “inty an interest bearing trust account ot snonsy
market account of the: Selier”; with “Sellet's Depository”, which “shall be Business Bank of

| ;Nﬁvada {or amthaf d&wsztmy deaignamd E?y Sﬁ}}er, whaose ammts are msmd ’&sy 2

'%Bepc;sim}f shall . (u) xa‘teasc and deiwer ma immi ?aymenm (md ai! amsﬁ mtemsx
thereon): io Puschasf;r in the event Seller defaults under this Contract, pursuant 1o the provisions
of ?&r&g:.;p& 18 below.” Therefore, based on the Contract: the MusHers® $219,000:80 should
stili be-held in Trust “insured by a govemmental agency ovinstrumentelity” ; and they have the
unfatterﬂd senior and superior ri ght (prwr to any cleim of secutity by the Depository) to the
return-of their 3219,000:00, with interest, in the svent of a Saller default,
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B8/11/2606 13716 7823668854 | DESNER, D. SOSNNEMALAN PAGE B4

O

William H. Heaton, Esg,

August 11, 2006
Page No. 3

T asked you in our telephone conversation to immediately find outand disclose the
Iocation of the Mueiiars $219,000.00, and to expedf-ie i returnto:them: You agmmi to.laik
iI‘iru wherr: ﬁsa mmﬁry 33,, mé aith&ugh ﬂ%a saad that ye:m wo 1{% E:-‘e gcfne uagmmg ﬁugwst 10%

.uspnsum}r 13; whaux anumd 'm h&iémg ﬂm 'f*».li 1 ei’s mﬁm’y i m:‘i;%: an be no sXcusk. under the
Contract for that money nut stili | beingin. Trust for the Muellers, and Mr. ¥ anke and Tower
Harties are under a fiduciary duty to inmediately account’ forit As such, Mr, Yanlke must be

able, wal:hﬂui hesitation, to mnne&iataiy report the name and location of the: insured. institution
‘where the mongey-is Jocited; and he must provide an accotinf number, an-address:forthe
instingtion, as weil as 4 phﬂﬂe number of the person: most knowledgeable with flie ; mstitution
aboutthe Trust Aﬂﬁeam As a fiduciary, Mr. Yanke must provide the most fecent stitsment from
the institution for the Trust Account, and state the numbec of Parchasnr dapﬁaﬁs that have b
collected on the project, and the precise amount of each deposit, sa that the Iuellers 2an assure
that alf the money that should be in the Tiust Account is still there, and verify that their money

remaing safe and in Trst, -

gf &fs Yﬁm?m or you on his Erezfagzs’j; cannot supply- Eke information requesisd in the
preceding pﬁmgmpéz in writing, ¢ me or or before Angust 17, 2008, the Muellers will be left
with {itle choice but to treat this &s a criminal motter, and will file aﬁsw&y with local, siate

ﬂ?zdfwfw’emﬁ‘ mﬁz@m‘zm

The. Mueﬂers also request, and are entited o the angmal cost breakdown . and draw
schrdule, an immediate asccounting for all moneys spent on the Project. as Wﬁﬂ B % COSE
breakdown and draw schedule for the Project going: farwa.rd

Peragraph 18 provides for o thirty (30) day niotice, within which Seilér is to cure o
default; However, Seller hus incurably defaulted in Tiaving. stopped butlding for widre than
thirty (30} daysy, and fn fmmg i it puaranice fo deliver the Unit io. tha Musliers on or Evsfare
July af 2007, While reserving alf rights and waiving none at law and in eguity, and based
uponSaller’s ﬁqﬁam‘s, v desoribed vhove, and pursuant 1o Sectivns 2(e)(i1), 9 and 18, of the

Canteact, the Mueller's hereby notify Tower Homes. that jt fiis H iy {30} dayﬁ 1o satisfactorly
cure its.defaulis by cansing the immediate reinrn, with imeres*s‘ ard $1,000 in attorney’s fees,

of their $219.000.60.

Note that the Muellers were provided e letter in August of 2003, from Cutter and Bergon
behalf of Tower Homes, A copy of the letter is enclosad foryour reference. Asstming the letier
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William 28 He:aton Esq.
August 11, 2006
:-E’ag& No. 4

.uﬂdmr’ twn #2 and “qumst a fu}i refund i}f {then:} ﬁwn pa:ement mana}r aﬁd camel {ﬁmﬂ
contract.” With tite Musifers not yet having éxercised eittier opiion, and with the-offérstill being
open, they hereby etect option #2 and request a full. refund of their d&g@sﬂ and- canceliamn of the
Contract. :

The Mueljers reserve all rights at Taw and-in equity. Tlook forward to your imimediate
repiy.
Very truly yours,

DEANER, DEANER. SCANN
MALAN & LARSEN

Rﬁi R E{}mﬁ_@lm : q

PRE pe
enclosures

¢c. Richard H. Bryan, Bsq, (Via fax only, 383-8845, wio siclosures)

FARFEICECLEE N TE W for rorfl -2 Barpore i Soutirnildy . mpas
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ROD YANKE

i16/03/07
5
- ™1
URITED STRTES BRNKRUPTCY COURT 1 APPEARANCES:
DISTRICT OF REVADE 2
3 LEWIS & ROCA, LLF
ERD ope - - .. .BY: BORL OLSON.
4 Atteroey at Law
TOWER BOMES, LELC, 538 L2s Vegas Bhvd, Sa.
Cubior. o, EX=-E-07-13208 5 1as Vegas, NV, 89101
, {TOHE5-3373
£
7 MARQUAR & AURBACH
BY: TEERY A, COFFING
B Atiormney at Law
10001 Park Run D,
9 Las Vegas, NV, §9145
) (70ZY542-21 56
K t CEFUSITION OF ROD YAWKE 10
o Las Vegas, Nevads 11 MARGUIS & AURBACH
Wednesday, Cocteber 3, 2€07 BY: BRIANR HARDY
' Volmme 1 12 AtfornevetLsw
14801 Park Run Dr,
13 Lae Wegas, NV, 82345
(02)207-6096
14
Reparted by: 15 GORDON & SILVER
Mary E. Howard nY- ERIC VAN
CCR Hw. €2, RFR 1£  Attorney at Law
dob We. B-73654 Minth Fioor
i1 3960 Howard Fughes Plowy,
Las Vegas, NV, 89165
18 (702)795-5555
15
TAW OFFICES OF WILLIAM L. McGIMSEY
2 Y WILLIAM L, McSDaSEY
Aromey st Law
21 &0) E Charleston
t Las Veges, NV, 8510
22 (02)282-9948
23 Aleo Present:
24 Anie Musalier
Robort Muclier
25
Page 1 Page 3
i UNITED STATES BANKRUPTCY COURT 1 INDEX
2 DISTRICT OF NEVADA 2 WITNESS EXAMINATION
5 3 ROD YANKE
4 Inre ’ . VOILUME 1 r " s
®  TOWERHOMES,LLG, 5 BY MR, COFFING 50
8 Debtor, No. BK-8-07-13208 g
7 EXHIBITS
g 7
9 PAGE
10 | 8 .
11 2 22 (Retained by Mr, Olson.) o4
19 19 23 (Retamed by Mr., Olson.) 64
13 Deposition of ROD YANKE, Volume 1, taken at 530 Las 11 24 (Retained by Mr. Olson.) 64
14 v .. * 12 25 {Retained by Mr. Qlson.) o4
egas Boulevard South, Las Yegas, Nevada, beginning st 3:24 13 25 (Retained by Mr. Olson.) 64
18 panoand ending st 5:14 pm. on Wednesday, October 3, 2007, 12 .77 {Retained by Mr UIS{JH:} G4
16 belore Mary E. Howard, Centified Shorthend Reporier No. 762 15 2% {Retained b;f Mr. Olson.) - 64
17 ' 16 29 (Retained by Mr, Qlson) &4
18 17 30 {Retained by Mr, Olson.) 54
19 18 3] {Retained by Mr. Olson.) 64
20 18 12 (Retained by Mr. Olson) 64
51 20 33 (Retained by Mr. Olson.) &4
22 , 21 34  (Retsined by Mr. Olson.) 64
ey 22 35 {Retained by Mr. Olson.}. &4
N 23 316 (Retained by Mr. Olson.) £4
4 24 37 {Retained by Mr. Olson.) &4
25 25 38  (Retained by Mr. Olson.) 64
Page 2 FPage 4

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES

877.255,32855

1 (Pages 1 to 4)

AA000154



ROD YANKE

10f03 707
L . Las Vegas, Nevada, Wednesday, October 3, 2007 1 A Spanish Trail?
2 324 pm. - 5:14 pm 2 (3 Spanish Towers, I'm sory.
3 S 3 - A These lghts, would you please tum the lights
4 ROD YANKE, 4 down wayloworoff.
E having been administerad an oath, was examined and testified | & Q 1ammnot sure T know how to do that.
& as follows: 6 Dogs that help?
7 7 & No.
B EXAMINATION 8 Q Is that better? I don't have a diramer switch.
& BY MR.OLSON: 2 A T'msomy, just have a major headache thatis a
10 ¢ Good afiernoon, Mr. Yanke. My narne is Bob Olson. {10 problem.
11 Trepresent several of the purchasers of units at the Nevada 11 ) 1think that's really the best I can do with the
12 Towers project; Andrea Clark and Edward and Sandre — I'me |12  lights, other than sitting here in the dare
13 sorry, Andrea Hamis and — 13 A Okay.
14 A This is not Nevada Towers, id g Can you turn to what's been marked as Exhibit No.
i5 Q  Spanish View, I'm sorry, Tower Homes ~ can we 15 9
16 just start over? Pve got tec many cases on my mind. 16 A Yes.
17 Mr. Yanke, my name is Bob Qlson. [am zn atforney |17 QDo you recognize this form of purchase contract?
18 hereintown Irepresent Andrea Harris and Ed and Sandra 18 A Yes.
19 Clark in the Tower Homes hankruptey. They're purporied 19 ) Who prepared that contract?
20 purchasers of two units in that building. 20 A Nitz, Walton & Heaton. Jim Walton,
21 Hefore we get started, it's my understanding that 21 (3 Who did they prepare the contract for?
22 vyou're here today both pursuant io & Rule 2004 Exaniination 122 A Tower Homes, LLC,
23 order that 1 obtained directing vou to appear and testify, 23 Q  When this contract was prepared, did vou ask to
24 as well as inresponse to an order directing the person most 24 have it prepared in compliance with Nevada Jaw?
25 knowledgeable of Tower Homes; is that correct? 25 A Yes.
Page 5 ' Page 7
i A That's correct. 1 Q Tethe best of your knowledge, is the purchase
2 (3 Mr. Yanke, how many times have vou had your 2 contract thet's been marked sz Exhibit No. 9, with the
3 deposition taken before? 3 exception of some of the notes on it, a true and correct
4 A Many, 4 copy of the purchase contract {or Andrea Harrs? You e
5 Q Many. So you know all the rules -- 5 looking at a different exhibit.
& A Yes. 6 A Okay.
¥i ¢ -- essociated with depesitions? 7 Q Tihink you just went through Exhibit 9,
& A Yes. 8 Were the first 20 pages of that a true and correct
8 Q  You're under the obligation to tell the truth, 2 copy of Andrea Harris's purchase contract?
10 A Yes, 10 A L appenrs 10 be.
11 & Okay. Youknow that you need to understand the {11 Q  Did Miss Harmris place any money down when she
12 guestions, and if you don't understand a question, to ask me | 12 cxecuied this purchase contract?
13 torepeat if or restate the question? 13 A Thelieveso,
i4 A Yes 14 € Do you know where that money was deposited?
15 ;7 Okay. Is there anything that would prevent you it A Equity Title,
16 from testifying today? 16 Q) TDho you recall how much money Miss Harris deposited
17 A (Witnass nods head.) 17 with Equity Title?
ig 3  Mr Yanke, I'm going to hand you a binder of 18 A No.
12 exlubits I've given to the court reporfer. 18 Q Did you ever instruct Equity Title to transfer
20 So the record's clear, T'm having what should have 20 that money to Business Bank?
2% been nserted as Exhibits 22 through 26 marked. Those are | 21 A Me personally, I don't know. 1 mean, either my
22 copies of the orders and the subpoenas compelling you and { 22 bookkeeper or myself.
23 the person most kmowledgeable to be here. 23 Q And who is your bookkeepes?
24 Can you furn to the — what has been marked as 24 A Susan Spotts.
25  Exhibit No. 9. It's the purchase contract, Spanish Trails, 25

Fage &

{Q Wouald anybody other than you or your bockkeeper
Page B
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ROD YANKE

16/03/G7
1 transfer dated %01 of $346,000. Do vou know where that | 1 30, For the record, that's a telephone transfer form dated
2 %3 46,[}_0{] went? 2 July 28, '05, from Business Bank. I says the name of
3 A Again, I'm not gorna answer any questions 2 calleris Red. Would that be you?
4 regarding the purchaser's money. As instructed by counsel, | 4 A Couldbe me,
5 I'm taking the Fifth, 5 Q  Are there any cther Rods on your staff?
& Q Was Account No. 3301842 a checking account? I | 6 A No, I'm the only one.
"1 mean, you testified it's a money market account. Did you 7 Q Did you call Business Bank and initiate this
B have checldng privilepges? B8 $1,800,000 transfer described on Exhibit No. 307
g A 33018427 5 A 1don't remember if I did or didn't,
10 {} VYesg, sir. 10 Q  Canyou turn o the next page. Should be July of .
11 A Is that the number? 11 1. Ch, there it is.
1z Q Yes. 12 For the record, that's & May 31, '06, Business
i3 A Youlknow, I - I'msorry, 1 don't -- I don't know 13 Bank telephone transfer form for $100,000. Did you initiate
14  what the account mumbers are for different accounts. 14 the 100,000 mansfer?
15 Q The money market account, did you have checking 115 A I don’t remermber whether § did or dida't, 1 just
16 privileges with that account? 16 don't remember.
i7 A T3d 1 have checking privileges? 17 @ Ceanvou tum to Exhibit No. 31, First docurmnent
18  Yes. Could you write checks against the account? |38 says it's an advice of credit, July 19, 2005, for 3511 8GO,
i9 A Could 1write checks? 18 Bo you know who prepared this form?
20  Q Lei merephrasethat. Could anyone write checks |20 A No.
21 on that account or against that account on behalf of the 21 (Q  Can vou fum to the next page.
22 debtor? 22 For the record, the pext page is cashier's check
23 A Agam, | think this is relating to the same 23 055071, dated July 19, 2005, from Equity Title to Tower
24 question, line of guestions of purchaser’s money, so Pm 24 Homes for the same amount, Do yoa know i Tower Homes ever
2% going to follow my counsel’s mﬂtructmnﬂ and invoke the 25 received this check?
Psge 21 Tage 23
1 Fifth. 1 A I Iwouldn't. 1would assume so, bat I d::rnt
2 () Who had authority to withdraw funds from that 2  koow. '
3 account? Did you have authority to withdraw funds from the | 3 Q) M, Yanke, a3 a developer of Tower Homes, did you
4 dccount? 4 know whether or not Tower Homes had to coraply with Nevada
3 {Witness confers with counsel.} 5 Revised Statutes Chapter 116 governing common interest
G A Yamthe signature on all the accounts 6 conmmunities? _
7 3 Okay. Was anyone — 7 A Thave no idea what that statute is.
8 A — at Business Bask 8 Q Do you know how many laws that you had to comply
2 G Okay. Was anybody else a si gaatore'on {hat © 9 - with in order to sell units n 2 condominium complex?

{19 account? : P10 A All paperwork was dong by Nitg, Welten & H-atop
il A No. lam ﬂ"f: only signature on any acoount at 11 and Lione} Sawyer. So, you know, do I know those laws? 1
1Z Business Bank. 12 instruct them to put together & contract that would pass the
13 Q Did anybody have the ability to phone Business 13 state. They put together a contract that would pass the
14 Rank and ipitiate a telephone transfer? 14  state and we got a real estate exemption.

158 A Call Business Bank. I believe on all of the 15  Q Butthey put the contract together. Was it just

16 accounts at Business Bank which tskes a signature, my 16 the Nitz firm or was it Nitz and Lionel Sawyer or just

17 accounting staff has the signature stammp. So my name would | 27 Lionel Sewyer?

18 be on that sccount. 18 A 1twas both,

i5 Q) Do you know of any instance where your staff had 18 (§ DBoth firms. And the contracts that I showed you

20  oisused your signature stamp? 20 previously, I beileve your testimony was that they were

21 A No. 21 prepared by the Nitz firmyg is that correct?

2z Q Do you have any reason to believe any member of 22 A Nitz firm did the contracts; Lionel Sawyer got the

23 your staff used that stamp witheut your authonty? 23 resl estate exemption.

24 A It would be under my authonity. 24 G Who at Lionel Sawyer did you work with?

25 3  Can youturn to what's been marked as IExhibit No. 25 A Several peonle. Ican'tremember. Senator Brian
Page 22 Page 24
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ROD YARKE
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i, ROD YANKE, do hereby declare
under penalty of perivry that I have read the foregoing
transcript; that I have made any correciions as appear
noted, inink, initialed by me, or atlached hereto;

that my testimony as contained herein, as corrected, is
true and correst.

EXECUTED this day of
20 Lat
{City) {State)

¥

SIGNATURE WAIVED

ROD YANKE
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I, the undersigned, a Certified
Shorthand Reporter of the State of Nevada, do bereby
cerlify:
That the foregoing proceedings were
taken before me at the time and place herein set forth; that
any witnesses in the foregoing proceedings, prior to
testifying, were duly sworn; that a record of the
proceedings was made by me using machine shorthand which was
thereafter transcribed under my direction; that the
foregoing transcript is a true record of the testimony

Pt g e

et T kg

Further, that if the foregoing pertains

to the original transcript of a deposition i a Federal

Case, befare completion of the procecdings, review of the
transcript [ | was [ ] was nof requested.
1 further certify | am neither

financially interested in the action nor a relative or

employee of any attomey of party te this action.
IN WITNESS WHEREOCF, I have this date’

subscribed my name,
Dated:
MARY E. HOWARD

CCR No. 762
- Page 66
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PURCHASE CONTRACT

THIS IS A BINDING CONTRALT BY WHICH YOU AGREE TO PURCHASE AN INTEREST IN REAL
FROPERTY. YOU SHOULD EXAMINE YOUR RIGHTS OF REVOCATION CONTAINED ELEEWHERE
IN THIS CONTRACT. THIS DOCUMENT HAS IMPORTANT LEGAL CONSEQUENCES AND SHOULD
BE READ THOROUGHLY AND UNDERESTOOD PRIOR TO SIGNING. IF YOU HAVE ARY

GUESTIONS ABOUT YOUR RIGHTS OR RESPONSIEBILITIES UNDER THIS DOCUMENT, YOU MAY
WISH TO CONBULT AN ATTORNEY.

B8Y YOUR EXECUTION OF THIE DOCUMENRT, YOU ACKNOWLEDGE RECEIPT OF THE PUBLIC
OFFERING STATEMENT {("PUS"} FOR SPANIGH VIEW TOWER HOMES. IT 18 RECOMMENDED
THAT YOU READ THE PUBLIC OFFERING STATEMENT BEFORE EXECUTING THIS CONTRACT.

1. Partles/Property Descniption. The ungarsigned
{the “Purchaser”, whether one or more), agrees o purchase from Towst Homes, LLC (the

Setler”), and Seller agrees to sell, upon the terms and conditions of this Purchase Conbract
(“Contract”), the following described real estate:

Unit No# , on the fioor of Spanish View Tower Homes, Tower No, _ {the
“Unit"}, a buliding to be constructed and submitted 10 a condominium regime and located on the
land described in Exhibit A attached hereio and made a part hereof ("Land™}, as same is shown,
located and defined in the POS, together with the undivided interest in the Commen Elements of
the condominium regime that is associated with such Unif, all as more particularly described in
the Declaration of Spanish View Tower Homes ("Declaration™) proposed o be crealed, fogether
with the exclusive use of the foliowing as Limited Common Elements: Garage Parking Spaces
#s and and Siorage Space No. . Terms used in the Declaration when
used in this Confract shall have the same meaning as they have set forth in the Declaration
unless ctherwise specifically indicated. The above-described Unit and related rights thereto
descrined above are referred (o as the "Property”, and the Spanish View Tower Homes regime
is referred to as the "Condominium”. Purchaser acknowledges that Seller has the rght fo
modify or amend any of the documanis reguired for the esiablishment of the condominium
ragime, including without imitation those attached 1o or referred 1o in the POS,

2. Purchase Prica/Closing Costs/Pre-Sale Condilion.

(&} Purchase Price. The purchase price is set forth as follows:

(i) Property §
iy  Storage Room Ne. _ {optional) $
it Exira garage space No, ____ {(optional) i3
(v)  Other (specify) $
i) Total Purchase Price ("Purchase Price”) $
1
Afl Rights Reserved initials  Seller Purchaser

Towear Homes LLG
111504 @ 4:50 pam.
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(b}  Terms of Payment. The Purchase Price shall be paid by Purchaszer to Seller as
follows:

(i) A series of ipitial paymenis (the “Initial Payments”) shall be paid as
provided in Section 2(¢) below,

{il} The balance of the Purchase Price shall be deposited by Purchaser with
the Tile Company (defined below) in immediately available funds prior to
the Closing which shail be paid in immediataly available funds to Seller
through the Title Company upon the transfer of title o the Property (the
“Clesing”). [f a portion of the Purchase Price is to be derived by
Furchaser from a ioan (the "Loan”), Purchaser will pay the lender, at
Ciosing, all required prepaid Htems (points, prepaid interest, taxes and
insurance) and pay all Closing costs excapt for the cost of the Owner's
Falicy of Title Insurance, any tax certificates and real property transfer
faxes and prorations applicable to Seller,

(c)  The initial Paymenis. Purchaser shali deliver the Initial Payments o Equity Title
Co. {ine "Title QCompany™), 7360 W. Flamingo Rd. las Vegas, Nevada 885147

(Attn: ) The Initial Payments shall be delivered 1o the Tille Company as
follows:
(i) Before commencement of consiruction of the Condominium:

{1 10% of the Purchase Price upon execution of this Contract by
Furchaser;

{2) An additional 18% of the Purchase Price within ten (10) business
days of natice from Selier of commencement of construction: and

{3) An additional 18% of the Purchase Price within ten (10} businass
days of nolice from Seller that the construction of the
Condominium has “topped-out” (meaning that consfruction has
reached the final floor of the Gondominium).

(i) After construction of the Condominiurm has been commenced:

(1) ff at the tme of execution of this Coniract by Purchaser
construction has already commensed on the Condominium, then
Purchaser shall deliver 25% of the Purchase Price upon execution
of this Contract by Purchaser;

(2} An additional 15% of the Purchase Price shall be delivered within
ten (10} business days of nofice that Selier has “topped-out’ (as
defined above).

(i} ~ Purchase afler construction of the Condominium has reached the

“toppedg-cut” phase.

2
All Rights Reserved ipdtiais  Selier Purcheser
Tower Homaes LLC
111504 @ 4:50 p.m.
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{1} If Purchaser is executing this Confract after the construction of the
Condominium has “topped-out” (as defined above), then
Furchaser shall deliver the entire 40% of the Purchase Price
upon execution of this Confract. |

(d) Subject to availability, if Purchaser desires to have a storage room or an exira
garage space as part of the Limited Common Elements appurtenant to the Unit, the Purchase

Price shall be increased by five thousand dollars (55,000.00) for each such room or space,
which addiional amount will be payable at Closing.

(e) Any initlal Payvment deliverad o the Title Company within five (5} days of the
“Purchassr’s Execution Date” {which is the daie in which this Coniract is execuiled by
Purchaser), shall be held in escrow at the Title Company pending the expiration of the
Purchaser's five (5) day right of cancellation provided below. if Purchaser gives Seller a writlen
notice of canceliation by midnight of the fifth calendar day foliowing Purchaser's Execulion Dats,
thert Seller shall immediately advise Title Company of such cancellation and of the date such
cancellation notice was received by Seller (the “Selier’s Notice Date”) and Title Company shall
refund such inilal Payment to Purchaser within fifteen (15) days after the Seller's Notice Date.
If within ten (10) days following the Purchaser's Execution Date, the Tifle Company has not
received notice from Seller that Purchaser has timely cancelied this Contract, then, except as
provided in Paragraph 3 below, the Tifle Company shall deliver such Initial Fayment {o the
“Seiler's Depository” (defined below) for deposit into an interest bearing trust account (the
“Yrust Account”) designated solely Tfor the purpose of holding Initial Payments received from
purchasers of units in the Condominium, where such [nitial Payment shall be held or distributed
as provided below. The Seller's Depository shall be Business Bank of Nevags {or ancther
depository designated by Seller, whose accounis are insured by a governmental agency or
instrumentality). Except as provided in Paragraph 3 below, all initlal Payments received by Title
Company more than five {8} days after the Purchaser's Execution Date shall be delivered io
Seller's Depository for deposit into the Trust Account where such Initial Payments shall aiso be
held or disirbutad as provided below. The pariies agree that the Initial Paymenis from all
purchasers of units in the Condominium may be pooled and heid by the Deposiiory in the same
Trust Account. The Title Company shall cause the Initial Payments delivered to i, o be
delivered to whichever party shall become entitled thereto pursuant to the terms of this Contract,
promptly affer such party becomes so eniitled {o such delivery. All inferest on Inftial Paymenis
deposited into the Trust Account shall be deemed io be part of such Initial Pavments. in the
event the Initial Payments are refunded {o Purchaser in accordance with this Contract, then
such interest shall aiso be refunded to Purchaser. in ths event the Initial Payments arg tumed

over to Sslier, then the interest on such Initial Payments shall alse be tumed over {o Seller,
Upon Ciosing, the Initial Payments and the interest accrued thereon shall be delivered 1o Selier
as part of the Purchase Price, and applied o the Purchase Price. For purposes of this Coniract,
the "Initial Payments” shall refer for purposes of any given time, only to the portion of the sums
described by such ferm in subparagraph {8) sbove as have been paid by FPurchaser fo the Title

Company by such time, together with accrusd interest thereon.

The Trust Account may be pledged by Seller as security for a line of credit to be issued
to Seller by the Depository, which line of credit may, among ofher things, be used by Ssalier
towards construction of the Condominium; provided, however, that the Depository shall;

3

All Rights Resgived [niitials  Seller Purchaser
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{i) rejease and deliver the Initial Paymenis (and all accrued interest thereon) fo
Selier at Closing.

(ii) refease and deliver the initial Paymenis (and all accrued inferest therson) o
Seller upon Purchaser's default and Ssalier's cancellation of this Contract
pursuant to the provisions of Paragraph 18 bslow.

(i) release and deliver the Initial Payments (and all accrued interest thereon) to

Purchaser in the event Seller defaulis under this Contract, pursuant o the
provisions of Paragranh 18 below.

The initial Payments shall not be refundable to Furchaser except as provided in Sections
3 or 18, or upon cancellation of this Contract by Selier.

() At Closing, Purchaser agrees o pay to the homeowner's association of the
Condominium, through the Title Company, an initial Common Expense assessment that will be
based on the size of the unit, which shall be a monthly expense, pro-rated for the first month
from the date of Closing, plus one (1) full monthly assessment {pre-paid), together with a2 non-

refundable initial reserve assessment in an amount equai 1o wo {2) monthly assessments as a
reserve for capital expendituras,

3. Loan Application and Approval, i the event any portion of the Purchase Price as set

forth in Paragraph 2 is o be financed by a Loan, FPurchaser and Selier agree to the following
additional terrns and conditions:

{a) Purchaser shall apply for the Loan from a2 lender acceptable by both the

Furchaser and Selier ("Lender”) within thres (3) business days after the Effective Date of this
Confract,

(k) Purchaser agraes to comply with all requirements of the loan application process
with Lender and agrees and aulhorizes Selier to obfain any information on the siafus of
Purchaser's ioan application from Lender at any time.

(c) Purchaser shall obtain a written commitment from Lender for the Loan and
provide written documentation of such loan approval 1o Seller within twenty (20) days from the
Effective Date of this Contract. The date that such loan approval documentation is provided o
Seller is referenced a3 the “Loan Approval Date”. It is undersiood and agreed that such ioan
approval will be conditioned on the approval of additional information or other events, which

(d) Once Purchaser has provided Selier with written documentation of loan approval,
whether conditional or not, this Confract becomes unconditional insofar as financing is
concerned and Purchaser becomes personally liable to close this transaclion; and

=) in the avent ioan approval is conditional and/or axpires during the term of this
Contract, Purchaser represents and warrants to Seller that Furchaser will fulfill any and all
further reguiremenis and conditions, including without fimitation, any renewsa!, replacement or
reinstatement of such loan commitment prior to Closing and will accept all terms and conditions
of such Loan at the fime of Closing. Changes in Purchaser's financial circumstancses ancd/for
economic market conditions shall not excuse Purchaser from closing this transaction.

4
All Rights Reserved initials  Seller Purchaser
Tower Homes LLO
11AS/04 @ 4:50 oo,
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{f) The Initial Payments shall not be delivered 1o the Seller's Depository prior to the
i oan Approval Date,

(g} Any appraisals shali be paid for by Purchasaer.

Purchaser's fallure o timely apply for the Loan, execuie and furnish sl required
documentation related thereic, and provide to Seller evidence of Isan approval, whether
conditional or not, within twenty {(20) days from the Effective Date of this Coniract, shall
constitute a breach of contract. In the event Purchaser fails lo cure such breach within three (3)
days following Seller's written rofice of such breach, Seller may, at Seller’s option, cancel this
Confract and Seller shall be eniitled to all remedies set forth herein with the exception that in the
event Purchaser is ungble to obtain loan approval within said twenty (20) day period after
diligent and reasonable effort and iollowing writlen notification o Selier, Purchaser will be
entitled to a refund of the Initial Fayments, less Two Thousand Dollars {$2,000.00)}, which shall
be paid fo Seller as consideration for Seller's removing the Unit from the market and
adminisirative expenses, and theg parties shall have no furtner obligations (o each other.

4. Selection _of Materials/Alteration of Unit.  Purchaser agrees {0 make selections of
materials, fixiures and finishes within one hundred twenty (120) days from the Effective Dale of
this Contract uniess extended in writing by Seller or the general contractor selected by Sefler in
its sole and absoiuie discretion ("General Confractor’). Absent timely, writien selections being
made, Seiler is aulthorized, at its oplion, {6 use its own pre-selecied, standard materials, fixtures
and finishes io maintain its normal construction schedules. Purchaser acknowladges that this
Contract does not contempiate the construction of an individually designed Unit excepnt ¢ the
axtent that special features or upgrades are specifically set forth herein or in a subsecuent
writfen amendment {0 this Coniract agreed 1o by both Purchaser and Selier. The Purchaser
therefore, agrees that Purchaser shall not seek or demand additional features and amenities,
adjustiments in the Plans and Specifications, or the expansion of warranties beyond the terms of
this Confract or any written amendments. I Purchaser violales the agreements in this
paragraph, thal vioclation shall be a malerial breach of this Contract and shall entitle Seller
immediately o cancel this Coniract and receive or retain the initial Payments, and ail other
sums paid by Purchaser pursuant to this Contract as liquidated damages. 1t is further noied that
Seller's use of model unlts or reference to other construction by Seller is intended only fo
demonstrate the guality of finish detail, the basic floor plans and styles of the units available for
purchase. The Unit may not conform, except as herein noted, ¢ any mode! unit in any respedct,
or contain some or all of the amenities featured, such as finishings. Until such time as all of the
units in the Condominium have been sold, Seller reserves the right to make such use of the
unsold units and the Common Elemenis as are nscessary for its sales program. Such use,
however, shall not unreasonably inferfere with the enjoyment of the Condominium by the cther
owners of units. Selier reserves the right {0 lease or rent ail remaining unsold units fo such
nersons and upen such ferms as Seller may provide in its sole discretion.

5. Change  Orders/Upgrades/Customizing. NO  CHANGES, UPGRADES, OR
CUSTOMIZING will be allowed after this Coniract is signed by both Purchaser and
Selter unless & change order is signed by both Purchaser and Seller and such Change
Order is paid in full prior to commencement of the work. Al approved changss,
upgrades and customizing will require drawing revisions provided by the Purchassar's
Architect and signed by both Purchaser and Selier's General Contractor, regardiess of

3!
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how minimal the changs. Payment for changes, upgrades and customizing will be
required to be paid directly to Seller {and not through Tile Company) prior 1o
commencement of the wark. Also, the General Contractor will provide project milestone
date reguirements for all of the following:

A Purchaser changes and customizing.
8. Purchaser furmnished materials.
c. Purchaser fumishad wark.

In the event that any change, material substitutions, or customizing work will not be
available by the milestone date, the building standard material will be instalied so as it o delay
the issuance of a Ceriificate of Cocupancy. Purchaser will then have to customize or install
special arder materials that did not arrive by the milestone date after Closing.

All changes, upgrades and customizing shall be completed (drawing approved and

signed by the Purchaser and Seller) no later than such date approved by the General
Contracior.

Due o certain project constraints, such as base building systems, design, and scheduls,
the Seller reserves the right to disallow requested changes, upgrades and/or customizing.

G. Insuiation.  The Unit will have insulation installed in accordance with applicable buiiding
codes,
7. Activiies by Purchaser/Construction  Hazards/indemnity. - The Purchaser, unless

otherwise agreed to by Selier in writing, shall not do or cause 1o be done any work, or alter or
cause the alteration of any portion of the work, whether complete or incomplete, on the Property
or in the Unit bafore Closing. This prohibition includes actions by Purchaser individually, as well
as requests by Purchaser for work to be done by third parties or requests directly to Seller's
emplovees or subcontraciors. Purchaser, or anyone acting on behalf of Purchaser, shal
coordinate all activities to which Seller does agree with Seller’s Project Manager to ensure that
any work performed does not damage, restrict or delay Seller's construction activities. Any
damages by Purchaser or Purchaser's agents to work done by Seller, or delay caused by
Purchaser or iis agents, shall be reflected in a Change Order and paid by Purchaser upon
presentation. Because of potential safety and health hazards present during construction of the
Unit, the Purchaser agrees to resfrict Purchaser's entry onto the Properiy or in the Unit prior to
Closing. Purchaser's entry onto the properly or into the Unit prior to closing shall be by
appointment only and not more often than Saturdays and Sundays during regular cffice hours of
the Saies Office. Should Purchaser, iis agents, representatives, or invitees enter onfo the
Property or into the Unit prior io Cloging, PURCHASER SHALL AND HEREBY AGREES TO
INDEMNIFY AND HOLD SELLER AND SELLER'S GENERAL CONTRACTOR HARMLESS
FROM AND AGAINST ANY AND ALL CLAIMS, DEMANDS OR CAUSES OF ACTION
ARISING IN FAVOR OF PURCHASER, OR ANY THIRD PARTY WHO ENTERS ONTO THE
PROPERTY WITH OR AT THE REQUEST OF PURCHASER, ON ACCOUNT OF BODILY
INJURY, DEATH OR DAMAGE TO OR LOSS OF PROPERTY IN ANY WAY OCCURRING
OR INCIDENT TO THE CONDITION OF THE PROPERTY AND/OR THE UNIT. THIS
INDEMNITY IS GIVEN TO SELLER RECARDLESS OF WHETHER SELLER ORITS AGENTS
OR EMPLOVYEES ARE NEGLIGENT IN WHOLE OR IN PART AND EVEN WHEN THE
INJURY, DEATH OR DAMAGE 1S CAUSED BY THE SOLE NEGLIGENCE OF SELLER.

g
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g. Construction Schedule/Effects of Building Activiies,  The unit is or will be construcied
substantially in accordance with plans and specifications {o be preparad by Seller's architect
{the "Plans and Specifications”) based on the preliminary plans and specifications proposed
by Selier's architect, and reviewed by Purchaser and any Change Orders, subject {o normal and

accepiable tolerances and pursuant fo stendard building practices found in residential

consiruction in Las Vegas, Clark County, Nevada. The construction of the Unit is also subject to
any changes in the Plans and &Specification, materials, fixiures or methods as are required by
federal, state or local governmental authority, and other amendments and adjustments to the
Pians and Specifications by Seller that do not affect the fair market value of the Property or the
Unit. In constructing the Unit, Seller shall employ its normal construction schedule, which shall
be subject to change orders, delays by third parties or Purchasar, and other cenditions bayond
the Selier's control. Selier and Purchaser recognize it is not possible {0 agree to a spedific date
of completion of the Unit. PFurchaser expressly acknowiedges Seller has not represented,
warranted, guaranieed or commitied {o any completion date or schedule other than as set forth
herein. Accordingly, any failure to complete the Unit by Purchaser's desired or anticipated
completion date shall not excuse Purchaser from performance or give Purchaser the right to
terminate this Contract, and Sefier shall not be liable to Purchaser for any damages resulting
from Seilar's inability or faillure fo complete the Unit except for those provided for in Faragraph
18 of this Contract. Purchaser recognizes that the construction of the Condominium imposes an
inhierent tisk to health of landscaping presently located on the Property, if any, and hereby
acknowledges that Seller cannot guarantee the viability of any such landscaping. Purchaser
further recognizes that at the time of Closing and for a reasonabia period of time thereafter, the
Common Elements and amenities for the Condominium may not be completed {for example, the
swimming pool, lobby, fandscaping, corridor finishes, carpeting, elc.), which may be damaged
by the process of unil owners moving in. The ncompletion of any such construction shall not

afiect the final inspection, approval of the Purchaser's Unit, and execution of the Certificate of
Acceptance as hereinaftar set forih.

9. Final Inspection and Approval of Unit, 1§ any portion of the Unit has been completed at
the time this Coniract is executed, Purchaser acknowledges that Purchaser has inspected and
has had the opportunity to have the Unil, all improvemenis and the Land inspected by 2
licensed inspectar, engineer, or other professional of Purchaser's choice {which inspections
shali be at Purchaser's expense and shall be strictly by appointment scheduled through Selier's
Project Manager or Bullding Supervisory anag hereby accepis the Unit and Condominium
building, together with all improvements on the Land as buill. I the Unit has not been
compieted as of the date of this Contract, Purchaser agrees promptly to compiy with Seller's
request Tor Purchaser to conduct a final waik-through inspeciion of the Unit and Condominium
building, together with all improvements on the Land prior to Closing, and fo certify in writing on
ihe Certificale of Acceptance and Final Punch List form attached as Exhibit B (the "Certificate
of Acceptance”) that the Unit and Condominium bullding, together with all improvements on the
Land have been completed in subsiantial conformity with the applicable Plans and
Specifications and this Contract. Purchaser's fallure or refusal to execuis the Certificate of
Acceptance shall constitule and ungualified acceptance of the Unit, and shall relieve Seller of
any obligation fo remedy all deficiencies and nulifty any of the warranties referenced in
Paragraph 12 of this Contract. Additionally, Selier may, at its oplion, freat Purchaser’s refusal to
axscule the Cerlificate of Acceptance as a material breach of this Coniract, entitling Seller to
cancai this Contract and retain all deposits and payments (including without limitation the initial
Payments). Purchaser is encouraged fo perform a comprehensive inspection at the time of the
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walk-through since this inspection will be Purchaser's only opporiunity to identify for Seller those
items requiring correction or adjustment. Any exceptions noted on the Ceriificate of Acceplance
by Purchaser during that inspection shall not delay the Ciosing, but shall be substantiaily
remedied by Seller as soon as practicable, subject {0 delays caused by the weather, availability
of materials and labor, and other occurrences beyond the control of Selier. Purchaser shall

©u o 4l

provide Selter with wrilten confirmation that the exceptions have been ramediad.

10, CLOSING PROCEDURE,

A, THE CLUSING OF THIS TRANSACTION SHALL OCCUR IN ACCORDANCE
WITH THE FOLLOWING TERMS AND CONDITIONS:

1. PURCHASER SHALL SCHEDULE AND COMPLETE A FINAL PRE-CLOSING
WALK THROUGH INSPECTION AND EXECUTE A FINAL PUNCH LIST WITHIN FIVE (5
BUSINESS DAYS FOLLOWING NOTIFICATION TO PURCHASER BY FACSIMILE OR
PERSONAL DELIVERY FROWM SELLER OR SELLER'S GENERAL CONTHACTOR THAT A
CERTIFICATE OF OCCUPANCY OR ITS EQUIVALENT FOR THE UNIT HAS BEEN
OBTAINED BY SELLER OR EARLIER BY MUTUAL AGREEMENT BETWEEN SELLER AKD
PURCHASER. THE PUNCH LIST SHALL BE GIGNED AND DATED BY SELLER AND
PURCHASER AND ATTACHED AS AN EXHIBIT TO THE CERTIFICATE OF ACCEPTANCE
REFERENCED HEREIN ABOVE IN PARAGRAPH 4.

2. WITHIN FIVE (5) BUSINESE DAYS FOLLOWING THE DATE OF EXECUTION
OF THE PUNCH LIST, PURCHASER SHALL CAUSE PURCHASER’'S LENDER, IF ANY, TO
SCHEDULE AND PERFORM LEKDER’S FINAL INSPECTION.

3. CLOSING SHALL QCCUR WITHIN FIVE (5) BUSINESE DAYS FOLLOWING
THE LERNDER'S FINAL INSPECTION, OR IN THE EVENT THERE IS NO LENDER, CLOSING

SHALL OCCUR WITHIN FIVE (5) BUSINESS DAYS FROM THE DATE OF EXECUTION OF
THE PUNCH LIST.

B. PURCHASER AGREES TO PAY TO SELLER AT CLOSING THE CASH SUM OF
WO HUNDRED FIFTY DOLLARS ($250.00) PER DAY FOR EACH DAY CLOSING AND
FUNDING DOES NOT OCCUR AFTER TEN {10) DAYS FROM THE DATE SELLER AND
PURCHASER EXECUTE THE PUNCH LIST, AS LIGUIDATED DAMAGES, AND NOT AS A
PENALTY, FOR PURCHASER'S DELAY IN CLOSING. PURCHASER AND SELLER AGREE
THAT SELLER'S DAMAGES FOR PURCHASER'S DELAYED CLOSING ARE DIFFICULT
TO ASCERTAIN AT THE EXECUTION OF THIS CONTRACT AND THE DAILY LIQUIDATED
DAMAGES ARE A REASONABLE ESTIMATE OF SUCH DANAGES.

C. THE GENERAL CONTRACTOR OF SELLER SHALL COMPLETE THE FINAL
PUNCH LIST ITEMS WITHIN THIRTY (30) BUSINESS DAYS AFTER THE DATE OF
CLOSING OR THE DATE OF THE PUNCH LIST WALK THROUGH, WHICKHEVER |8 LATER,
AND SHALL BE EXTENDED AS REASONABLY NECESSARY DUE TO ANY DelLAY
CAUSED BY ANY ENTITY OR PERSON OTHER THAN SELLER AND GERNERAL
CONTRACTOR, INCLUDING WITHOUT LIMITATION, THE LEAD TIME REQUIRED FOR
ORDERING MATERIALS, ACTS OR OMISSIONS OF THIRD PARTIES PROVIDING WORK
FOR PURCHASER OR THE UNIT, OR ANY LIMITATIONS ON ACCESS TO THE UNIT.
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2 8 POSSESSION OF THE PROPERTY SkhALL BE DELIVERED BY SELLER TO
PURCHASER UPON CLOSING AND FUNDING., PRIOR TO SUCH DATE, PURCHASER
SHALL HAVE NO RIGHT OF POSSESSION, INCLUDING, BUT NOT LIMITED TO ANY
RIGHT TO THE PERFORMANCE OF ANY WORK, MODIFICATIONS OR CHANGES OF ANY
KIND TO THE PROPERTY. FURTHER, IT 1S UNDERSTOOD AND AGREED PURCHASER
MAY NOT GCCUPY THE PROPERYY AS A RESIDENCE UNTIL THE ISSUANCE QOF A
CERTIFICATE OF OCCUPANCY ON THE BUILDING SHELL AND A BUILDING FINAL
INSPECTION OF THE UNIT (OR ITS EQUIVALENT) HAVE BEEN ISSUED.

E. IMMEDIATELY UPON THE CLOSING, TITLE COMPANY SHALL PAY TO

SUMS TC BE PAID TO SELLER AT CLOSING PURSUANT TC THIS PURCHASE
CONTRACT, LESE ANY PORTION OF THE PURCHASE PRICE THAT HAS PREVICUSLY
BEEN PAID TO SELLER, OR WHICH IS TO BE PAID TO SELLER BY THE DEPOSITORY

AT CLOSING FROM THE TRUST ACCOUNT,

E. THE FOLLOWING GHALL SURVIVE CLOSING. UPON CLOSING,
PURCHASER WILL BE DEEMED TO HAVE WANED ALL CLAIMS TO THE EXTENT
PERMITTED BY LAW AND TO HAVE ACKNOWLEDGED THAT SELLER HAS FULFILLED
ALL ITE CONTRACTUAL CBULIGATIONS EXCEPT FOR PERFORMANCE OF ITEMS ON
THE CERTIFICATE OF ACCEPTANCE AND ANY WARRANTY CLAIMS COVERED IN
SELLER'S LIMITED WARRANTY (SEE PARAGRAPH 12).

11. Convevance of Title and Closing Costs,

() Seller agrees o convey the Property to Purchaser by 2 grant, bargain and sale
deed, free and clear of all liens except those created incident to the funding of the Loan and free
of all other limitations exceot the Declaration, and other encumbrances, easements, future ad
vaiorem taxes and assessments and other maiters of record affecting the Property that are
common o the platted subdivision of which the Properly is part, as well as minor
encroachments that do not unreasonably restiict the use of the Property and whalever
gasemenis and resinclion indentures Seller deams necessary for maintenance and servicing of
sanitary and storm sewers, streetfs, and maintenance and operation of all common facilities and
common areas (coliectively referred to as the "Permitted Exceptions™. Current vear's ad
valorem faxes will be prorated by the {olal number of Units to the date of Closing and Purchaser
shall at Closing pay the current installment of the current vear's ad valorem iaxes. Purchaser
musi change the name on the tax rolls and spiit out the account on the Unit,

{4} At the Closing, Seller shaill furnish at its expense, the grant bargain and sale
deed and a CLTA Standard Form Owners Title Insurance Pdlicy from the Title Company
insuring the iitle to the Property for the full Purchase Price and shall pay any fransfer taxes
imposed in connection with the recordation of the deed. The fitle policy shall contain only the
usual standard exceplions and the Permitied Exceplions. The County Assessor has the
authority to re-assess the Property, as newly constructed property, at the fime the Property is
conveyved fo Purchaser., Al that fime, the Assessor may issue a suppismental tax bill to
Purchaser for the tax difference resuiting from that re-assessment. Purchaser shall be solely
obligated for payment of such difference to the County. All prorations of taxes as provided in
Seclion 11(a}, shall be based on the pre-closing taxes for the Property and Selier shall have no
responsibility for any subsequent adjustment.
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12. Limifed Warraniy on Unit.  Seller warrants the Unit against defects in workmanship and
material but only in accordance with, and as limited by, the limited warranty {the “Seller’s
Limited Warranty”) provided by Seller and delivered to Purchaser at Closing, a copy of which is
atiached to the POS. Selier's Limited Warranty shall not become effective, however, until
Purchaser has paid o Ssller the total Purchase Price, plus all sums due and not previausly pakd
under any Change Order, and Purchaser has satisfied all of Purchaser's obligations under this
Contract, including exscution of the Cerlificate of Acceptance. [T IS LUINDERSTOOD AND
AGREED THAT SELLER'S LIABIEITY UNDER THIS CONTRACT FOR THE
CONSTRUCTION OF THE UNIT ON THE PROPERTY DESCRIBED HEREIN IS LIMITED TO
THE REMEDIES PROVIDED IN SELLER'S LIMITED WARRANTY AND ENFORCEABLE
SOLEY THROUGH THE ARBITRATION PROCEDURES PRESCRIBED HEREIN, Asio items
not of Seller's manufacture, such as any air conditioner, water heater, refrigerator, range,
dishwasher and cther appliances, eguipment or "consumer producis”, as defined by the Federal
Trade Commission, Seller agrees to pass along to Purchaser the manufacturer's warranty,
without recaurse. Purchaser acknowledges that Purchaser has been provided an opporiunity to
review the warranties for all consumer products to be included within the Unit and realizes that
Seller itself is making no warranty on such ltlems. If any consumer products with manufacturer's
or supplier's written warranties have not besn instalied in the Unit as of the date of this Contract,
Selier, as representative only of the manufacturer or supplier, agrees to make those warranties,
i any, available {o Purchaser upon Purchaser's reguest before such products are instalied.
SELLER’S LIMITED WARRANTY IS THE ONLY WARRANTY APPLICABLE TO THIS
PURCHASE. ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, WHETHER ARISING
UNDER STATE LAW OR THE MAGNUSON-MOSS WARRANTY ACT, INCLUDING, BUT
NOT LIMITED TO, ALL IMPLIED WARRANYIES OF GOOD AND WORKMANLIKE
CONSTUCTION, FITNESS FOR PARTICULAR PURPOSE, MERCHANTARBILITY OR
HABITABILITY, ARE DISCLAIMED AND EXCLUDED. UNDER NO CIRCUMSTANCES
SHALL SELLER BE LIABLE FOR ANY SPECIAL, INDIRECT OR CONSEQUENTIAL
DAMAGES, INCLUDING, WITHOUT LIMITATION, ANY DAMAGES BASED ON ALLEGED
DIMINUTION IN THE VALUE OF THE PROPERTY OR THE UNIT. AS TO ANY WARRANTY
WHICH CANNNDOT BE DISCLAIMED ENTIRELY, AND AS TO ANY EXPRESS WARRANTY
THE THME IN WHICH A JUDICIAL OR ARBITRATION PROCEEDING FOR BREACH OF ANY
SUCH WARRANTY MAY BE BROUGHT SHALL BE TWO (2} YEARS FROWM THE TIME THE
CAUSE OF ACTION ACCRUES. The provisions of this Paragraph 12 shall survive the Closing.

13. Notice of Reliance on Written information from Third Parties and Government Acencies.
Selier has relied upon written information from various third parties and governmental agencies
concerning the selection of the Property as a home site and the materials, components and
consiruction technigues incorpeorated into the Unit. Generzlly, this written information concems
matters about which these third parties and governmenial agencies have special expertise, or
which is provided to Seller or disseminated fo the pubfic pursuant to specific statutory,
regulatory ar other legal requirements. Thie written information periaing to the flood zone
characterization of the Property, soil characleristics, the suitability of the Properly and the
surrounding subdivision for habitation, the propriety of construction technigues, and the
sultzhility of the materals and components incorporated into the Unit,

14, Land Use.  Seiler has informed Purchaser and Purchaser acknowledges, recognizes
and agrees fo the Tollowing:
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2) Seller has no control over and (s not responsible for any easements on, adjacent
to, or in the vicinity of the Property and Purchaser understands that individuals, corporations
andfor utiiifes may have specific rights granted by those easements, it any, including, but not
Emited to, access and use of the property described by the sasements, which easement rights
rmay exist whether or not such easements are being utilized at the present lims;

(b) Seller has no control over the land which is not owned by it that is neighboring or
in the vicinily of the Property and makes no representation as to what subdivision or project
amenities may be provided or what use is or will be made of neighboring 1and, Without limiiing
the generality of the foregoing, views from the Unit may be obsiructed by future deveiopment of
neighboring land and Seller disclaims any representation that views from the Unit will not be

- b4

aitered or obstructed by development of neighboring land; and

(<) Seller reserves the right to ahter, changs, andfor discontinue its prices and
buiiding program on any units.

15, Environmenial Conditicns Disclaimer. SELLER MAKES NO WARRANTIES, EXPRESS
OR IMPLIED, ABOQUT ANY EXISTING OR FUTURE HEALTH HAZARD OR ANY QOTHER
ENVIRONMENTAL CONDITIONS ON THE PROPERTY, IN THE UNIT OR FROM ADJACENT
SOURCES, INCLUDING, BUT NOT LIMITED TO, MOLD AMND/OR MILDEW EXPOSURE TO
ELECTRIC AND MAGNETIC FIELDS, SHIFTING OR INSTABILITY OF SO CONDITIONS
AND POSSIBLE PRESENT CR FUTURE POLLUTION OF THE AIR, WATER OR SOIL
(INCLUDING RADON GAS) FROM AN SOURCES OR IN ANY MANNER.

18.  Soil_Conditions, Foundations and Landscaping.  Seller discloses and represents to
FPurchaser that the foundation plans for the Condominium will have been signed and sealed by a
Registered Public Engineer of the State of Nevada and approved for construction as designed
and supervised during construction by the applicable municipa! or governmental authority, Due
to the soll conditions in and around Clark County, Nevada containing significant amounts of
expansive clays which sxpand dramatically i there is water penetralion or seepage in the
immediate proximity or under the foundation and contract significanily if there is an absence of
moisture content in the immediate proximity or under the foundation, Selier cannot have
responsibility for foundation cracks, shifis, damage, or worse, due to the scil conditions and the
presence of absence of water in, under or around the foundation. These expansion and
contraction characteristics of the soil can and will cause foundation cracks, shifts, damage
andfor worse. THIS CIRCUMSTANCE OF THE 30IL CONDITIONS AND POTENTIAL
FOUNDATION PROBLEMS RELATED TO WATER OR ThE ABSENCE THEREOF ARE NOT
COVERED BY THE ATTACHED SELLER'S LIMITED WARRANTY. StLLER CXPRESSLY
DISCLAIME AND EXCLUDES ALL WARRANTIES EXPRESSED OR IMPLIED, WHETHER
ARISING UNDER STATE LAW OR THE MAGNUSON-MOSS WARRANTY ACT, INCLUDING
BUT NOT LIMITED TO, ALL IMPLIED WARRANTIES OF GOOD AND WORKMANLIKE
CORNETUCTION, FITNEESE FOR PARTICULAR PURPOSE, MERCHANTABRILITY OR
HABITABLITY. PURCHASER EXPRESSLY AGREES THAT IF SELLER 18 EVER FOUND
OR DETERMINED TO 8E LIABLE FOR DAMAGES TO PURCHASER BY VIRTUE OF ANY
CONDUCT, ACT OR OMISSION RELATED, DIRECTLY OR INDIRECTLY, TO THE
FOUNDATION, THAT SELLER'S LIABLITY SHALL BE STRICTLY LIMITED TC THE
REPAIR OF THE FOUNDATION AND THE UNIT AND THAT SELLER SHALL KOT BE
LIABLE FOR ANY SPECIAL, INDIRECT OR CONSECQUENTIAL DAMAGE, INCLUDING,
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WITHOUT LIMITATION, ANY DAMAGES FOR DIMINUTION IN THE MARKET VALUE OF
THE PROPERTY OR UNIT.

17. Continuation of Agreemenis and Understandings. None of the representations,
warranties, covenants, agreements and disclaimers of Seller and Purchaser that are contained

in this Contract shall survive and remain in effect after the Closing uniess otherwise specifically
provided.

18.  Stipuiated Damages/Defaull. If Purchaser fails to perform any of Purchaser's obligations
under the Contract (including making the initial Payments, scheduled deposits and other
paymenis} Purchaser wili be in "default”. If Purchaser is stift in default ten (10} days after Seller
sends Purchaser notice thereof, Selier shall be entitled to the remedies provided herein. i,
however, Purchaser's defaulf Is in falling fo close on the scheduled date, then Seller shail
nave the absolute right in iis sole discretion, fo cancel this Contract without giving
Furchaser any prior {or subsequent) notification or cppartunity to close at a later date,

Upon Purchaser's default (and the expiration of any notice period, if applicable), all
Purchaser's rights under this Contract will end and Seller can resell the Property without any
accounting fo Purchaser, Purchaser understand that because Seller has taken the Property off
ine market in contempiation of Purchaser’s faithful performance of the termms of this Contract,
nas spent money on sales, advertising, promotion and construction and has incurrsd other costs
incident (o this sale, Purchaser's default will damage Sefler, As compensation for this damage
in the event Seller cancels this Contract because of Purchaser's default, (including, without
Himitation, Purchaser's failure 1o close on the scheduled date), Purchaser agrees to tum over {o
Seller and autherizes Seiler to keep the Initial Payments and all deposits and other pre-closing
advance payments (including, without imitation, those on options, exiras, upgrades and the iiks)
rurchaser has then made {and which could have been required to have been made had
Purchaser not defaulted) and all interest which was, or wouid have been, eamed on them, all as
guidated damages (and not as a penally). Purchaser and Seller specifically agree that Seller's
damages for Purchaser's defauit are difficult {o ascertain at the exscution of this Contract and
ihat there is no other precise method of determining Seller's damages, and Purchaser and
Setier agree that this is a reasonable estimate of Seller's actual damages.

Alternatively, Selier will have the right to specifically enforce this Contract, but will not
sue Purchaser for any ather damages. If Purchaser defaults, Purchaser promises not to sus for
the return of any part of the inilial Payments, Purchaser’s deposits or other payments. Any
damage or loss that occurs o the Property while Purchaser is in defaull will not affact Saliar's
right o liquidated damsages,

Upon receiving written notification fram Seller in the form of a “Natice of Defauit Under
Purchase Contract”, the Depository and the Title Company are explicitly, expressly and
irevosabie authorized, instructed and directed by Purchaser to immediately release the initial
Fayments and all deposits and other pre-closing sdvance paymenis, and ail interest accrued
thereon, to the Seller without any further instruction from the Purchaser, and to do so without
regard o any subsequent or future objection to such release by the Purchaser. Purchaser
agrees that, in connection with such release to the Seller by the Depository or the Title
Company, Purchaser releases, remises and relinquishes the Depository and the Title Company
from and against any and all responsibiiify and/or lability to Purchaser as a result of the delivery
of the Initial Paymenis and deposit/advance payments to Seller as set forth hereinabove,
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i Seller defaults under this Contract, Purchaser will give Seller thirty (30) days written
rnotice of it and if Seller has not cured the default within such period or, if the cure cannot be
completed within thirty (30} days and Selier has not begun o cure the default within such thirty
(30) day period, Purchaser shall have the right to request and receive a return of the Initial
Fayments and all of the Purchaser's deposits named hereunder, and all accrued interest
thereon, and shall be entitied to reimbursement of reasonable out-of-pocket expanses incurred
in connection with this fransaction up to, but not o exceed five hundred dollars ($500.00). The
rermecdy afforded Purchaser in this paragraph as a result of g default by Seller constitutes
Purchaser's sole and exclusive remedy and Purchasar agrees that Purchaser will not sue for
speciic performance of for any other claim, or otherwise pursue Seller for any other damages.

This Paragraph 18 wilf survive Closing.

18.  Arbitration/Limitation of Claims. Al ciaims, including, without limitation, consiruction
defects, breach of this Contract, breach of warranly, or otherwise, are limited solely to the
specific remedies provided for herein, including Paragraph 18 above, and Paragraph 24 below,
Furchaser and Seller hereby further agres that any controversy, claim or dispute arising out of
or refating to (a) this Contract, (b} any breach thereof, (¢} the saies transaction reflected in this
Lontract, (d) the construction of the residence which is the subject of this Confract, andfor (e
any representations or warranties, express or impled, relating to the Property and the Unit, shall
be decided by mandatory and binding arbitration. Seller and Purchaser agree the following
shall apply. (a) the arbitration shall be decided by one (1) arbitraior. The Parties shall choose a
mutually acceptable arbitrator, and in the event the parties cannot agree on the selection of the
arbifrator, each party shall choose an arbitrator and those twa (2) arbitrators shall agree upon
the appointment of a third arbitrator who shall be the sole arbitrator; (b) the fees for the
arbitration shall be shared equally by the parties and reimbursed to the prevailing party by the
non-prevaiing party, and such fees shall be consistent with the fees currently charged by
arbitrators In Clark County, Nevada without regard to the amount in controversy; {c) a final
binding award by the arbitrator shall be made within thirty (30) days from the date of the first
notice of the dispute unless extended by mutual agreemeant or good reason by the arbitrator:

and {d) the arbitrafor shall be required to enforce the terms of this Contract and apply applicable
law 1o support the arbitration decision.

All decisions by the arbitrater shall be final, and any judgment upon the award rendered
by the arbitrator may be confirmed, entered and enforced in any court having proper jurisdiction.
Any action, regardless of form, arising out of the transactions under this Contract must he
brought by Purchaser within two (2) vears from the date the cause of action accrues.

20, Brokerage and Finder's Fees. Seller has retained, by a separate written agreement &
licensed real estate broker (“Listing Broker") to represent Seller. Any other Broker is
Purchasers Agsnt. Except for the brokers previous fisted, Selier and Purchaser hersby
represent and warrant {0 ihe other that neither has contracted with any real estate broker, finder
or other parly in connection with the purchase of the Praperty, and that no other third party
{including Purchaser) shall be entitled {o pavment of any fee or compensation as a result of
Purchaser's acquiring the Property. Seller shall pay Listing Broker the fee specified by separate
agreement betwesn Listing Broker and Seller. Listing Broker shall pay any other broker thres
percent (3%} of the sales price out of thelr commission, unless agresd o otherwise, upon
Closing and funding. Each parly hereby agress to indemnify and hold the other harmiess from

e T
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any loss, liabifity, damage, cost or expense (including reasonable atiomey's fees) resulting from
the breach of the foregoing representations and warranties.

2%, Attommev's Fees.  If either party employs an atiomey or attorneys (o enforce the terms
of this Contract, either by arbitration, litigation or negoiiation, the losing party agrses fo

reimburse the prevailing party for reasonable atiomey's fees, arbitration fees, court cosis and
expenses incurred.

22, Fire and Casualty.  Shouid the Unil be partially or wholly destroyed by firs, windstorm,
vandalism, terrorism, Act of God, the result of a construction accident or other unanticipated
event or casualty prior to Closing, Setler shall have the oplion 1o rebuild the Unit as soon as
practicable, or cancel this Contract and retum any Inilial Paymenis io Purchaser, Sslier's
decision o rebuiid the Unit or cancel the Contract shall be cormmunicated to Purchaser in writing
within forty-five (45) days of the loss, Purchaser acknowledges that Purchaser shail have no
claim 1o or interest in any insurance procesds attribuiable to the ioss, and Purchaser shall
remain obligated to purchase the Property upon compietion of the repairs or construction,

23. Notices. Al notices reguired or permitted hereunder shall be in writing and shall be sent
by messenger or first-class mail to Purchaser or Seller at the addresses indicated in this
Confract. Thne fimits specified in this Contract shall commeance on delivery or three (3] days
after maiiing, whichevar is less.

24, Miscellaneous Provisions. Time is of the essence of each and every provision of this
Contract. All remedies of Seller under this Contract shall be cumulative. No waiver of a right
provided by this Conftract shall be effective uniess staied in writing and signed by the party
against whom enforcement of the walver is soughi. No waiver by Seller or Purchaser of any
breach of any provision of this Contract shall be construed as a walver of any later breach,
Subject to the next senience, this Contract is binding upon the heirs, executors, administrations,
successors and assigns, of the respective parties, Purchaser's righis under this Gontract may
not be assigned, transferred, pledged, mortgaged or, encumbered by Purchaser without the
prior written consent of Seller and any attempt o do so shall be void and of no effect. Seller's
failure o give iis consent to an assignment shall not give rise to any claims or damages against
Seller. Furthermaore, this Contract shall not be recorded. Purchaser shall not market, Hst or
adveriise the Unit for sale or lease in any public medium, whether print or slectronic
meadia multiple listing service or any other publicly avallable method or form untll sald
unit is closed and funded. The preceding sentence is not intended to limit Purchaset’s
right to convey and transfer the Unit afier Closing, but rather to limit public marketing of
the Unit that competes with Seller for a limited period of time. Purchassr acknowisdges
that Seller would not sign this Contract but for Purchaser's promises in this Section 24.

in the eveni Seller damages any Purchaserfurnished item or work, Seller may at iis
oplion either repiace same or repair same in 2 reasonable manner and o a reasonabie exient,
orovided however, in no event shall Selier be reguired {0 expend more than five hundred dollars
{$500.00) io repair or replace any Purchaser-furnishead Hem or work.

PURCHASER ACKNOWLEDGES RECEIPT OF THE PUBLIC OFFERING
STATEMENT AND ALL ATTACHMENTS THERETO AND AS A PART OF THE
CONSIDERATION HEREIN, AGREES TO BE BOUND EY ALL TERMS AND CONDITIONS
CONTAINED THEREIN WHICH SHALL SURVIVE CLOSING.

14

All Rights Reserved mitials  Seller Purchaser
Tower Homes LLC '

11158104 @ 4:50 p.m.

AA000172



25, Contract Represents Entire Agreement.  This Contract contains the entire agreement
between Seller and Purchaser with respect to the purchase of the Property and the construction
of the Unit, and replaces all prior agreements or understandings, if any. Seller is not bound by
any statement, promise, condition or stipuiation not specifically set forth in this Contract. KO
SALESPERSON OR REPRESENTATWE OF SELLER HAS ANY AUTHORITY TO MAKE
ANY ORAL STATEMENTS OR AGREEMERNTS THAT MODIFY, ADD TO OR CHANGE TKE
TERMSE AND CONDITIONS OF THIS CONTRACT, AND PURCHASER ACKNOWLEDGES
THAT PURCHASER HAS NOT RECEWED ANY PROMISE OR BEEN ADVISED OF ANY
MATERIAL FACT NOT SPECIFICALLY SET FORTH IN THIS CONTRACT. The verbal
statements made {0 Purchaser on behalf of the Seller are not intended to, and do not, form any
part of any agreement between Seller and Purchaser, as they were understood and agreed to
have besn merely made in the course of negotiations of the parties. No advertising or
promotional activities made or conducted by Seller or Seller's agents or representatives shall
be binding upon Seller unless the same are expressly set forth in this Contract or in a
subsequent written agreement executed by Seller and Purchaser. Neither this Coniract nor any
memorandum thereof shall be recorded in the Official Public Records of Real Property of Clark
County, Nevada. In the event of recordation by Purchaser, this Coniract may be terminated at

the option of Seller upon notice by Seller to Purchaser, and the Initial Payments shall be
retained by Seller herein.

26. Special Provigions, if any (if none, write “Noneg™):

27. Performance of Acts on Business Davs.  As used herein, the term “business days” shall
mean Monday through Friday, unless any of such days is a U.8. federal holiday. Uniess
specifically stated to the contrary, all references to days hersin shall be desmed to refaer to
calendar days. In the event that the final date for payment of any amount or performance of any
act nereunder falls on a Saturday, Sunday or holiday, such payment may be made or act
performsd on the next succeeding business day.

28, Counierparis and Fax Signatures. This Confract and relaled documesnis may be
-executed in any number of counterparts, with each counterpart being deermed to be an original
instrument, but all such counterparts together shall constitute but one agreement. Fax
signatures on documents will be treated the same as original signatures, however, each party

agrees that they will promptly forward originally executed documents to the other party i
requestied.

28, Addendum A and Addendum B are incorporaied herein as part of this Contract,

IN WITNESS HEREQF, the parties have executed this confract. The “Effective Date” of this
Contract shall be the date on which the later to sign of Ssller or Purchaser shall exacute this
Contract and deliver at least one fully executed counterpart {0 the other parly hereto or to the
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