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IN THE SUPREME COURT OF THE STATE OF NEVADA

TOWER HOMES, LLC, a Nevada
limited liability company;

Plaintiff,
VS.

WILLIAM H. HEATON, individually;
NITZ, WALTON & HEATON, LTD.,

a domestic professional corporation;
and DOES I through X, inclusive,

Defendants.

APPELLANT TOWER HOMES, LLC’S APPENDIX

VOLUME 2

!
CASENO: @fdronically Filed

Feb 05 2015 10:41 a.m.
Tracie K. Lindeman
Clerk of Supreme Court

Appellant, Tower Homes, LLC, by and through its attorneys of record, PRINCE |

KEATING, hereby concurrently files this Appendix in supplement to its Opening Brief.

This Appendix contains true and accurate portions of the district court record and other

sources that are essential to understand the matters set forth in the aforementioned

Petition.
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CHRONOLOGICAL APPENDIX OF DOCUMENTS

DOCUMENT

DATE

PAGE

Complaint

06/12/2012

Vol. 1 AA1-10

Defendants William Heaton and the law
firm of Nitz, Walton & Heaton, Ltd.’s
Motion to Dismiss, or in the Alternative,
Motion for Summary Judgment

07/19/2012

Vol. 1 AA11-173
Vol. 2 AA174-196

Plaintiff Tower Homes, LLC’s Opposition
to Defendants’ Motion to Dismiss, or in the
Alternative, Motion for Summary Judgment

09/04/2012

Vol. 2 AA197-379
Vol. 3 AA380-424

Defendants William Heaton and the law
firm of Nitz, Walton & Heaton, Ltd.’s
Reply to Opposition to Motion to Dismiss,
or in the Alternative, Motion for Summary
Judgment

09/19/2012

Vol. 4 AA425-465

Order Regarding Defendants’ Motion to
Dismiss, or in the Alternative, Motion for
Summary Judgment

11/01/2012

Vol. 4 AA466-468

Defendants William Heaton and the law
firm of Nitz, Walton & Heaton, Ltd.’s
Renewed Motion to Dismiss

07/26/2013

Vol. 4 AA469-600

Plaintiff Tower Homes, LLC’s Opposition
to Defendants’ Renewed Motion to Dismiss

08/16/2013

Vol. 5 AA601-704

Defendants William Heaton and the law
firm of Nitz, Walton & Heaton, Ltd.’s
Reply to Plaintiff’s Opposition to Renewed
Motion to Dismiss

08/20/2013

Vol. 5 AA705-713

Order Denying Defendants’ Renewed
Motion to Dismiss

09/04/2013

Vol. 5 AA714-715
|

Defendants William Heaton and the law
firm of Nitz, Walton & Heaton, Ltd.’s
Motion for Summary Judgment

02/18/2014

Vol. 5 AAT716-846
|

Plaintiff Tower Homes, LLC’s Opposition
to Defendants’ Motion for Summary
Judgment

03/07/2014

Vol. 6 AA847-868

Defendants William Heaton and the law
firm of Nitz, Walton & Heaton, Ltd.’s
Reply to Plaintiff’s Opposition to Motion
for Summary Judgment

03/14/2014

Vol. 6 AA869-891
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Defendants William Heaton and the law
firm of Nitz, Walton & Heaton, Ltd.’s
Supplemental Exhibit in Support of Motion
for Summary Judgment

03/21/2014

Vol. 6 AA892-899

Discovery Commissioner’s Reports and
Recommendations on Plaintiff’s Motion to
Compel

03/19/2014

Vol. 6 AA900-906

Minute Order Granting Defendants William
Heaton and the law firm of Nitz, Walton &
Heaton, Ltd.’s Motion for Summary
Judgment

03/25/2014

Vol. 6 AA907-908

Order Granting Defendants’ Motion for
Summary Judgment

05/15/2014

Vol. 6AA909-915

Notice of Entry of Order

05/15/2014

Vol. 6 AA916-924

Notice of Appeal

05/28/2014

Vol. 6 AA925-926

Transcript of Proceedings on Defendants
William Heaton and the law firm of Nitz,
Walton & Heaton, Ltd.’s Motion for
Summary Judgment heard on March 21,
2014

12/02/2014

Vol. 6 AA927-948

DATED this 4" February, 2015.

PRINCE | KEATING

o e o

DENNIS M. PRINCE
Nevada Bar No. 5092

ERIC N. TRAN

Nevada Bar No. 11876

9130 West Russell Road, Suite 200
Las Vegas, Nevada 89148

Attorneys for Appellant

Tower Homes, LLC
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Titie Company. This Contract may be executed in multiple original counterparts, each of which
shall be an original for all purposes.

NOTE: THIS CONTRACT SHALL NOT BE BINDING UPON SELLER UNLESS AND UNTIL
EXECUTED BY SELLER.

PURCHASER MAY CANCEL THIS CONTRACT BY GIVING WRITTEN NOTICE OF SUCH
CANCELLATION TO SELLER AT ANY TIME UNTIL MIDNIGHT OF THE FIFTH CALENDAR
DAY FOLLOWING THE DATE ON WHICH THIS CONTRACT I8 EXECUTED BY
PURCHASER. A WRITTEN NOTICE OF SUCH CANCELLATION MUST BE DELIVERED
PERSONALLY TO THE SELLER, OR SENT BY MAILING NOTICE THEREOF BY PREPAID
UNITED STATES MAIL TO THE SELLER OR SELLER'S AGENT FOR SERVICE OF
PROCESS, THIS RIGHT OF CANCELLATION DOES NOT APPLY IF PURCHASER HAS
PERSONALLY INSPECTED THE UNIT BEFORE SIGNING THE CONTRACT. THE SELLER

SHALL, WITHIN 15 DAYS AFTER RECEIPT OF A NOTICE OF CANCELLATION, RETURN
ALL PAYMENTS MADE BY THE PURCHASER.

SELLER: PURCHASER:
TOWER HOMES, LLC
Nams:
By
Rodney C. Yanks, Managing Member Mame:
Date: Date:
Address; 4270 S. Decaiur, Suile A-2 Addrass:
Las Vegas, Nevada 88103
#hone: 702-262-6138 Home Fhone:
Facsimile: Work Phone:
racsimile:
=-Mait:
146
All Rights Reserved | Inftials  Seller Furchaser

Tower Homss LLC
11/15/04 @ 4:50 o.m.,

AA000174



Attachments:

Exhibit A - Description of the Land

exhibit B - Certificate of Acceptancs
Addendum A

17

All Rights Resghvad
Towsar Homes LLE

114504 @ 450 pan.

initials Selier Fiurchasar
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EXHIBIT A"
LEGAL DESCRIPTION

PARCEL NO. 1 AFN: 176-04-601-G12

THE WEST EALF (W 1/2) OF THE SOUTHEAST QUARTER (SE 1/4) OF THE SOQUTHWEST
QUARTER (SW 1/4) OF THE NORTHEAST QUARTER (NE 1/4) OF SECTION 4, TOWNSHIP 22
SOUTH, RANGE 60 EAST, M.D.B. & M.

PARCEL NG, 2: APN: 176-04.601.013

THE EAST HALF (B 1/2) OF THE SOUTHEAST QUARTER (SE 1/4) OF THE SOUTHWEST
QUARTER (SW 1/4) OF THE NORTHRAST QUARTER (NE 1/4) OF SECTION 4, TOWNSHIP 22 §,,
RANGE 60 BAST, MDB. & M.

PARCEL NO, 3: APN: 176-04-601-014

THE WEST HALF (W 1/2) OF THE SQUTHWEST QUARTER (SW 1/4) OF THE SOUTHEAST

QUARTER (8L 1/4) OF THE WORTHEAST QUARTER {NE 1/4) OF SECTION 4, TOWNSHIF 22
SOUTH, RANGE 60 EAST, M DLB & M,

16

All Rights Reserved initiais  Seller
Tower Homes LLC '
$1/15/04 @ 4:80 p.m.

Furchaser
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ERHIBIT “B”
CERTIFICATE OF ACCEPTANCE
The undersigned, (whether one or more, "Purchaser”), has inspected the condominium unit in

Spanish View Tower Homes that Purchaser is purchasing {being Unit No, 1, and has had

access and opporiunily {o inspect all portions of the Condominium building, common areas,

parking facilities, driveways, and all other improvements located on the Land {as described in
te Purchase Contract) with the exception of the interior of other individuat units
(“improvements”}, together with the opportunity to review all Plans and Specifications {as
defined in the Purchase Contract) for the Improvemeants. Purchaser has found and certifies the
WUnit and Improvements to be in the condition reguired pursuant to the Purchase Condract under
which the Unit will be purchased and ail improvements constructed in conformity with the
applicable Plans and Specifications. Purchaser accordingly accepts the Unit and all

improvements in their present condition subiect only to the punch list items on Schedule 1

attached hersto and hereby waives any claims regarding construction, design or any other
architectural aspects of the improvements and acknowledges that there is no warranty to the

same except as set forth in the Seller's Limited Warmranty, and Purchaser otherwise accepis all

construction in s presant condition,

EXECUTED ON THE DAY OF , 200
FURCHASER;

18
All Rights Reserved initizis  Seller Purchaser

Tower Homes LLC
1115/04 @ 450 p.m,
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ADDENDUM "A"

Addendum to Purchase Contract between Tower Homes, LLC, a5 Seller, ancd

as Purchaser, covering the real property commoniy known as Unit # , on the floor of
Spanish View Tower Homes, Tower No.
The following Forms are attached to and a pari of this Contract:
[ Alrport Noise Disclosure
F] Gaming Overlay Disclosure
il County Zoning Disclosure
Pl Duties Owed and Confirrnation Regarding Resl Estate Agent Relationship
[ ] Addendum B Spanish View Tower Home Fealures
Cate: Cate:
Tower Homes, LLC Purchaser:
Esy. Purchaser:

Rodnay €. Yanke, Managing Member
Spanish View Tower Homes Addendum “A" {o Purchase Contract

20

All Rights Reserved infllals  Seller : Purchaser

Towsr Homes LLC
1115/04 @ 4:50 p.m.
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In raference i Purchase Contract exscuted by

ACT

covering ths real property commanly known as Unit #
Towsr No.

[t is further agresad by both parlies a3 foliows:

, as Purchaser{s}, dafed
. ofi the

foor of Spanish View Tower Homes,

Tis Addendurm, upon its execulion by both parlias s herewith made an integral part of the aforementioned Purchase Cantract,
WHEN PROPERTY COMPLETED THIS I8 & BINDING CONTRADYT. IF NOT FULLY UNDERSTOOD,
SEEK COMPETENT LEGAL AlD ANDIOR COUNSEL BEFORE SIGNING

The undersigned Purchaser, having inspectad the above descrited property on the tarms and
conditions herein siated and acknowiedges racaigd of 2 copy of this Addendum.

All Fights Reserved
“Tower Momes LLC
111804 @ 450 pum.

PURCHASER DAT

[}

PURCHAEER TIME

ACCEPTANCE OF OFFER TO PURCHASE
The undersigmed Selier acoepts the foregoing offer to purchase and agrees o
selt the above described properiy on the terms and conditions ag stated heesin
and acknewiedges receipt of copy of this agreement.

SELLER DATE

SELLER TRIE
21

Initiats  Seller . Purchaser
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ADDENDUM “B": SPAKNISH VIEW TOWER HOMES FEATURES

EXTERIOR FEATURES

The Spanish View Tower Homes Condominium i to be built according to plans and speciiication by

architects retained by Tower Homes, LLC {"Tower Homes") with modifications by Tower Homes during
the consiruction process.

Exterior is TIFS and giass, Plans cail ior 8" of concrate between floors. The party walls are double wali
construciion with two layers of drywall, 3 layers of R-18, sound insulstion between studs end 2 avers of
shestrock on each proparty owners side,

Detailed and varied balcony rallings compliment the building,

[rauble thermo paned glass will vary in number and size due to the varisty of floor plans. The amount of
total glass area will vary depending on the fioor plan selsctsd.

The root iz & single ply system over fapered insulation on top of & 8" concrets deck.

The enclosed swimming pools 'az'e oversized with nearby whirlooo! spas. There will be landscaping within
the pool courtyard, the motor court and at the enirance. {Astro Turd}

15 acre guard gated community
Spectacular City and Mountain View
inside parxing

Healin, Fitness and Weight Loss Center
Tennis courls

Racquatbail courts

Putting Graens

Salon and Day Spa and Tanning Facilities
Morseshoe pit

Jogaing/Walking Path

2 Dog Runs {(Small dog & large dog ares)
8 Acres of Recreaiionai Facilities

Children's playground area

{Addendurn B, Page 1 of B)

All Rights Reserved inltizis Seller Furchaser
Towar Homes LLC
11118104 @ 4:50 pami..
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BUILDING FEATURES

There is 2 Caterer's kitchen for private functions,
There is an 8006 square foot Events Room with kitchen in Tower Two.

There is & first class private hiealth club with full time professional staff and state-of-the~art equipment
included in HOA.

Ample storage rooms are available for purchase,
There is 2 concierge station in each lobhy.
There are 102 guest-parking spaces plus street parking.

There are four floors of inside Parking. 2 below grade and 2 above grade. All units have 2, 10 foot wice
parking spaces. There is a imited number of parking spaces, avaligble as an option.

Secess to the private parking garage is through controlied access gates. Each Homeowner will recaive
two transmitiers.

Valet and Vehicie Appearance arsa in Towers One, Two and Three.
One waterless Automobile Detall per month Included in HOA fee,
Pest Controt includsd in HMOA fee,

Waier included in MOA fee.

Visitor access is through the lobby via a phone entry system fhat will also nrovide the Homeowner
with video capability through thelr television.

24 Hour Armed Security (CPR and madical emergency trained),

There are 5 elavators. Dimensions: 68" wide x 55" deep and §' tall are approximate. Thers s an
express elevator to the top four floors. (™*Note: Floor #13 is not counied.)

Thare are 3 stairway exlts from the building.

(Addendum B, Page 2 of 8}

All Rights Reserved initizls  Seller Purchaser
Tower Homes LLC
14/15/04 @ 4:50 pan.
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BUILDING FEATURES (cont)

There is 8 maintenance work area for an on-site emploves. His/Har duties will inciude but are not limited
to:

Landscape Cleaning the pool
Cleaning garage area Cleaning haliways
Lighting Maintanance {on-site) Trash duty

All structural fioors wili be constructed using plywood forms, thus there will be minor markings in the
concrete celiings.

The building has & fire sprinkler system for the common areas as well as the individual units.

Easy access 1o the 215 Beltway.

(Addendum B, Pags 3 of 8)

All Rights Reserved initigls  Seller

"0

L
=

chaser

Tower Homes LLC
11/15/04 @ 4:50 p.m.
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INTERIOR FEATURES

All residences will have a large covered terrace with caramic tils floors. Tolal square footage varies with
floor plans,

Ceilings are designed to be 11 feet on all ficors except the top three floors which shall be 12 feat,
Mechanical plans call for most uniis to have two {(2) AC units. (Waler source haat pumps)

tnits will have farily rooms.

Large deluxe kitchens with breakfast nooks with granite and marble countartops and fleors. Deluxe
appliances — 427 refrigerator freezer, dishwasher, double oven, microwave, large cook top, garbage
disposal, insta-Hot, Walk in kitchen paniry and deiuxe cabingts.

8 foot solid doors throughout.

Grand eniry way with art galleries and marbie floors.

Delxe hardweare, irim and baseboard.

Fecassed lighting.

Master bath with Jacuzzi tub, his and hers sinks, separate showers with marble or slate walls, drassing
vanity with marble or granite and deluxe plumbing fixtures and trim.

All bedrooms have bathrooms and walk in closets.
Fre-wirad for alarm to security — service is oplionat.
Ungraded carpet or wood flooring {optional),
Flumbed for water softener and reverse osmosis units.
Oversized water heaters.
Laundry rooms with deluxe front-loading washer and dryer,
Powder room with %2 bath.
Largs linen ares cabinets.
Upgraded elecirica fixtures.
All rooms wired for celling fans.
All rooms wired for cable TV
Cat § telephone and aata wiring.

{Addendum B, Page 4 of 8}

All Righis Reserved initials  Seller Purchaser

Tower Homes LLC
14/115/04 @ 4:50 p.m.

AA000183



INTERIOR FEATURES {cont'd)

internet high speed access T-1 {optional).

Select units (oplional} gas fireplaces.

Built In vacuum systems

intercom with CD player.

=-30 ceiling insulation,

=22 exterior wall insutation,

R-50 Celling insulation, top three floors

Aif interior walls o be sound insulated,

Energy efficient — lower ulliity cosis,

High performance dual pane deluxe windows and doors.
wingows will be sealed and designed 1o decrease oulside noise and temperature transfer.
Large 12" x 8" windows in family view room

Large 12" x & bay windows In master bedroom.

(Addendum B, Page § of 8)

Al Rights Reserved initlals Selier Purchaser
Tower Homes LLC

11/15/04 @ 4:50 p.m.

AA000184



Appliances are siainiess stesl and include a side by side refrigeraior, dishwasher, convection
oven, microwave, 307 warming drawer and 2 gas cook-top with down draft ventilation. Front
icading washer/dryer is included.

Master bathrooms will have a 6" whirlpool tub and OVERSIZED shower with two (2) Speakman
shower heads. Guest baths for most units will have a 3’ shower or larger.

Mirrors above the bathroom vanily will ypically be full height (up fo the ceiling) with two or three
lights, depending on floor plan. Bathrooms with pedestal sinks wilf not have a developer-
supplied mirror.

Peadestal sinks are standard in Powder Rooms.
Flumbing fixtures are brass finished, as displaved in sales office.

The kitchen and bathroom cabinet finishes are available in several alternatives. Buyers choose
from standard selections.

Lighting consists of recessed lights and other fixtures similar to or the same as the sales office.
The building will be wired for cable TV, multipie nhones lines and high speed intarnst,
There is an oversized BO-gallon hot water heater for each unit.

Large waik-in-closets ideal for buiit-ins. Buyer is responsible for the design and construction of
thelr own built-in and shelving.

Your Unlt s sold with finished walls, with one coat of primer and painted. Initial

The doore and wonod tim sirrounding door frames will be primed and painted. Frames are fingerjointed wond, sultable for painting,

not staining. Because of the high celiings and smooth walis (no lexiure}, we recommend that the dry wallsr or painter view vour unit

prior {0 pricing if texture or smooth walls are desired,

{Agdendum B, Page 6 of 8}

All Hights Heserved [nitisls  Seller Purchaser
Tower Homes LLC
11/15/04 @ 4:50 p.n.
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For which you pay a little more ...

Wine chillers may be available.

Several job stained hardwoods are available in 2 vast array of types, colors and prices.
Fireplaces are available on all floors,

HButted glass is avallabie for most showers.

Homeowners may upgrade to a different style of carpet for an additional charge.
There s a vast salection of lighting available. {See sales office.]

Qiher special upgrades may be available, Le. special stones, cabinet finishes and glass front
cabinets. (See sales office)

{(Addendum B, Page 7 of 8)

Al Righis Reserved initials  Selier Purchaser
Tower Homes LLC
11/15/04 @ 4:50 p.m.

AA000186
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The choices gre yours......

You may select from hardwood floor samples with varying stains. (See sales office)

The Kitchen Island will be siab granite. The istanc top is available 1o match you siab countertop choice.
You may sslect from at least six {6} slab granite colors for your isiand kitchen counter tops. The back
spiash will e 12" x 127 tiles from the countertop to the botiom of the upper cabinet. Additionally, we have
several granite upgrade cheices for an additional cost.

You may select from various camest styles and colors for the bedroom area. (See sales office)

You may select hard surfaces for the bathroom floors, vanilies, shower and tub surround from the
displays in the sales office, {i.e. marble or siais}). Granite is available at an additional charge for these
areas. You are allowed to mix and maich these surfaces. Showers will be surfaced o the ceiling and
whirlpool tubs will have a 2 high tile sumound.

Fedestal sinks are avallable in most floor plans as an alternative selection.

“*Tower Homes reserves the right to ¢
to

aature d o

Gyl

=5 1 desi n or const

{Addendum B, Page 8 of &)

All Righte Reserved initials  Seller Purchaser
Tower Homes LLC
11/15/04 @ 4:50 p.m.
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1T @F PURCHASER |
NFORMATION %mm ENT

STATE OF NEVADA

COUNTY OF CLARK

PURCHASER:

SELLER: Tower Homes, LLC
CONDOMINIUM. Spanish View Tower Homes

UNIT LEGAL DESCRIPTION:
PURCHASE CONTRACT DATE:

PURCHASE CORTRACT ADDENDUWN DATE (i applicable):

FURPOSE: This affidavit is made for the following purposes; (i) o induce lenders to make
maorigage loans in connection with the purchase of units in the Spanish View
Tower Homes; (i) to affirm Purchaser's understanding with respect to the
nature and condition of the Unit; and (i) to induce title insurance companies ©
issue title insurance policies on uniis in the Spanish View Tower Homes,
knowing that the Seller, lenders, and fitle insurance companies will rely on the
statements in this affidavit

BEFORE ME, the undersigned official, on thi
who is personally known ioc me, and first bein
oath deposed and said:

w—

s day appeared the above-named Purchaser,
duly swormn according 1o law upon Purchaser's

1. i am the person named above as Purchaser. | am over the age of 18
years and am fully competent io make this affidavit. | have personal knowiedge of all
statements, matiers, and facts stated herein, and am able {o swear that ail are true and

correct.
Affidavit of Purchaser
1of2
Alf Righis Ressrvad initials  Seller ~urchaser

Tower Homes L1LC
11/15/04 @ 450 p.m.

AA000188



2. | signed the Purchase Confract to purchase the Unit located in the
Spanish View Tower Homes (and Addendum to Purchase Coniract, if applicable), as
each is described above,

3. | received a Public Offering Information Statement from the Seller before |
signed the Purchase Coniract.

4, Even though | may have seen or been shown a furnished modsi, 2 Unit
maintained by the Seller as 2 sales office, or a "ypical unit” which has been newly
decorated, | have received no promise or represeniation from the Seller or any of ifs
representatives that | will receive as part of my purchase any such decoralions or
furnishings, except as completed in the Unit purchased by me.

5. { am purchasing the Unit for my own personal use, for residential and
approved purposes, and, in purchasing the Unit, | have not sought out, nor am | relying
upon, the skill or judgment of the Seller nor its representatives in advising me as o the

suitability of the Unit for any particular commaercial use or other purpose for which [ am
purchasing it.

5. | [L3] am {3] not purchasing the Unit for my own ocoupancy. if the Unit is
for my own occupanacy, it will be my [U} primary [L] secondary home,

Name:
Name:
Signed and sworn o before me, the undersigned authority, onthis ____ day of , 2005
Dy
Notary Public of Nevada
Affidavit of Furchaser
2of 2
All Rights Reserved initals  Seller Purchaser

Tower Momes LLC
11115104 @ 4:50 p.m.
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EXHIBIT G

EXHIBIT G

AA000190



AX TRANSMISSION SHEET

NITZ, WALTON & HEATON, LTD.
601 SOUTH TENTH STREET, SUITE 201
LAS VEGAS, NEVADA 89101

TELEPHONE
W, OwEeN NItz (702) 474-4004
JAMES H. WALTON
WiLLIAM H, HEATON TELECOPIERS
ASHLEY E. NiTZ (702) 384-3011
STACEY K. NiTZ-ALBREGTS (702) 387-7897

JAMES A, FONTANO

Date: Augusi 23, 2006
To: Kodney Yanke
From:. Williiam H. Heaton, Esq.

Fax No.: (702) 739-7431

Subject: Robert and Ann Musgller

You shouid receive _5  pages {including this cover sheet).

COMMENTS:

Please see attached letter of August 23, 2006 and enclosure.,

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE IS ATTORNEY PRIVILEGED AND CONFIDENTIAL,, INTENDED ONLY FOR THE
USE OF THE DESIGNATED RECIPIENT NAMED ABOVE, IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIFIENT, OR THE
FMPLOYEE OR AGENT RESPONSIBLE TO DELWVER IT 7O THE INTENDED RECIPIENT, YOU ARE MEREBY NOTIFIED THAT ANY
DISSEMINATION, DISTRIBUTION CR COPYING OF THIS COMMUNICATION i85 STRICTLY PROHIBITED, IF YOU HAVE RECEIVED THIS
COMMUNICATION INERROR, PLEASE WIMEDIATELY NOTIFY 1S BY TELEPHONE (ABOVE-LISTED}, AND RETURN THE ORIGINAL MESSAGE
TO US AT THE ABOVE-LISTED ADDRESS VIA UNITED STATES POSTAL SERVICE. THANK YOU,

AA000191
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NITZ, WALTON & HEATON, LTD.

W, OWEN NITZ afi SCUTH TENTH STREET, SLITE 24873 TELEPHIIMNE

JAMES H. WALTON LAS VEGAS, NEVADA B9 i1 7OZ) 474-4004
WILLIAM H., HEATDN

ATHLEY K. NITZ
STACEY K. MITZ-ALBREGTES
JAMEB A FONTARNO

TELECORIERS
702} 3B4-Z0311
{702 3R7-7297

Emall: wili@nwhild.com

August 23, 2006

Via Facsimile

Fax No.: (702) 739-7431

Mr. Rodney C. Yanke

Tower Homes, LLL.C

8337 W. Sunset Road, Suite 300
Las Vegas, Nevada 89113

Re: Robert and Ann Mueller

Dear Rod:

Enclosed for your review and file is a copy of correspondence dated August 23,
2006 that | received from the Mueller's counsel, Paul Connaghan. After you have had an
opportunity to review the enclosure, please give me a cali.

Sincerely,

NITZ, WALT%}N & HEATON, LTD.

A j ) qu R" Te—
A e Kl T
William H. Heaton

WHH:emj
Enciosure

AA000192



B 23/2006 11:4%2 7023666854 DEAMER, D. SC&NN&&Q}AH PAGE BZ

DEANER, DEANER, SCANN, MALAN & LARSEN
A'ttﬁl‘neys at Law

Charles W, Denner A PROFESSIONAL CORPORATION A_nt]mn}— Ciulia

J. Douglas Deaner (1944-1090) 120 Boutly Fourth Strest, Svite 300 Lowrence E. Kulp, Jr.
Suwar Willizms Seann Lot Vegar, Nevada 83101 Paui B, Connaghan
Douglas 8. Malas Telephone {702} 382-6G11

Brenl A, Lervon Fax (702) 366.0854

wWRR r[.:; :mﬁ-‘lw Soni

Via Fax — 387-78¢7
and First Class Mail

Tower Homes, LILC &

Rodney C. Yanke, Managing Member
/o Willam H. Heaton, Fsq.

Nitz, Walton & Heaton

601 South Tenth Street, Suite 201

Las Vegas, NV 89101

RE: Muellér, Robert & Ann - vs - Tower Homes, LLC, aka spanish View Tower Homes ("SVTH

Dear Will:

Thank you for your letter dated August 18, 2006, We appreciate your suggestion that the
parties and their counsel think outside the “box” to gain the return of the Muellers’ aeposit of
$219,000.00, In that spirit, and in order to assist us in crafiing a resolution, please note the
Muellers' requests, below, in italics,

3VT’s Coniract with the Muellers states that SYT delivered n Public Offering Statement
("POS") to the Muellers. Presently, the Muellers do not have the POS. Please imunediately
provide a copy of the POS, if and as it existed when the Muellers’ signed the Contract on Juiy
12, 2005, as well as copies of any and all artachments, and any and all amendmenis.

Please let us know if and when SVT recorded a declaration (CC & Rs) and a final
condominium map for the project.

- Because the offering by SVT involves a POS, the Muellers are entitled to considerable
transparency from SVT at least pursuant 10 Nevada Revised Statutes (NRS) Chapter 116, and
Nevada Administrative Code (NAC) Chapter 116. The straightforward requests for information
the Muellers made, by way of my Jetter to you as SVT's counsel, are reasonable and consistent
with the their rights under NRS snd NAC Chapter 116, particularly regarding their $219,000.00
deposit. SVT could give the Mueliers great comfort in the form of hard prool siowing that their
$219,000.00, and all other Buyers® deposits. are being handied in accordance with NRS
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116.411(1). Unfortunately, and contrary to NRS 116.411(1), | am informed that Mr. Yanke told
the MueHers more than once that he put their $219,000.00 in a London bank, but would not
disclose which one, As such, Mr, Yanke made 1t appear as though he embezzied and/or
misappropriaied the money, and gave rise to our threat of eriminal charges should Mr. Yanke not
simply and properly account for the $219,000.00, (NRS 203 320 dogs not apply to or prohibit
such a threat.)

I an apparent effort 1o reassure the Muellers, you claim that their $219,000.00 is on
deposit with Business Bank of Nevada, and offer your client’s sworn statement as proof. Ir
wokld be a step in the right direction, along the lines you proposed, to have Mr. Yanke swear,
under cath, that the Muellers' $219,000.00 and all other Buyer deposits have always been
handled and are being handled in accordance with NRS 116.41] (1), and all deposits remain on
deposit with Business Bank of Nevada., Send the sworn statement to this office,

Assuming SVT is as confident as you represent in its ability to timely deliver the unis
within 2 years (in the face of the project’s lack of progress and extraordinary cash outlay - which
you estimated at 350 million to $60 million, and its lien claims — which you said were abou
another $60 million) then SVT should happily reassure Buyers by responding to reasanable
requests for information such as the Muellers’,

However, assuming Mr. Yanke and SVT still refuse to disclose the information we
requested in my August 11 letter, please suggest {in the spirit of thinking outside the “box”, and
in addition lo the sworn statement from Mr. Yanke) an alternative to give the Muellers the hard
proof that their entire $219,000.00 and wll other Buyer deposits have at all times been handied

and are being handled in aecordance with NRS 116.411(1), and remain on deposit with Business
Bank of Nevada.

Note that NRS 116.411(1) does not permit VT or Mr. Yanke to booow and place a lien
against the Buyer's deposits. NRS 116.411(1) provides as foliows:

b, Except as otherwise provided in subsections 2 and 3, a deposit made ih connection with the purchase or
reservation of a unit from & person reqeired to deljver a publis offering statement pursuant to subsection 3 of NRS
1164102 must be placed in escrow and held either in this State or in the state where the unit iz located in an account
designated solely for that purpose by 2 licensed title insurance company, an independent bonded sscrow company,
or at institution whoss accounts are insured by 2 governmenta) agency or instruraentality until;

(a) Deliverad 1o the declarant at closing:

(b) Delivered o the declarant hecause of the purchaser’s default under a contract to purchase the unit;

(c) Released to the declarant for ap additional item, Improvement, optional item or alteration, but the amount $o
releaged:

(1) Must not exceed the lesser of the amount due the declarant from the purchaser at the time of the release or the
amount expended by the declarant for the puipose; and
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(2) Must be credited upon the purchase price; or
{d) Refunded to the purchaser. (Ernphiasis added.)

Any provision contrary to NRS 116.411 in SVT's Contract with the Muellers is void as a
ratter of law. Accordingly, we object 1o, reject and do not recognize any lien upon the Muellers’

L
5219,000.00 deposit, and hereby demand that you immediately pass this on to any and all
present or prospective lenders who claim or may claim a securiry interest in the Muellers’

3219,000 deposit. If there are any such lenders, other than Business Bank of Nevadg, please
inform us of their names and addresses.

You have suggested that the Mueliers attempt 1o resell the unit or assign the Coniract.
Withowr analyzing the information we request by way of this letter, it is premature for the
Muellers to consider or agree to anything other than the assignment of the Contract to SVT, in
exchange for the return of their $219.000.00 deposit, plus interest and attorney fees.

(Mote that we are providing copies of this letter, your letter to me dated August 18, 2006,
and my letter and enclostres dated August 11, 2006, to Buginess Bank of Neveada, the Nevada
Real Estate Division, Attorney General's office, and U.S. Department of Housing and Urban
Development — hereby urging the Division, the Attorney General’s office and HUD to investigate

SVT's offering, to take any action they deetn fit and to re-examine the exemptions SVT claimed
under NRS Chapter 119 and 15 U.S.C. 1701, et seq.)

We urge your and SVT's forthright and good faith reply to this letter on or before Angust
30, 200G6. The Muellers reserve all rights and waive none at law and in equity.

Very truly yours,

DEANER, DEANER, SCANN
MALAN & LARSEN

(\.;"7:’ ”) C—)(C?C & 2 N
]

Paul R. Connaghan, Esq, -
PRC: pe

efiosures

CC, Gail Andersen, Real Estate Administrator, Nevada Real Estate Division
Department of Housing and Urban Development, Richard X, Rainey, Regional Director
Nevada Attomey General’s Office, Burean of Consumer Protection

EAGFRICECLIBN TS Wuoliee Any & ﬂﬂbﬂﬁh-lg:ﬁiun!.ulwpd

AA000195



TRANSMISSION VERIFICATION REFORT

TIME : B8/23/2086 15:432
MAME 0 NITZ, WalTOM & HEATOH
e 1 IR23BTTESY

TEL » 1824744064
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DATE, TIME @8/22 15:42
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RESLET (K
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NITZ, WALTON & HEATON, LTD.
601 SouUTH TENTH STREET, SUITE 201
LAS VEGAS, NEVADA 89101

TELEPHONE
W. Owen NIz (702) 474-4004
JAMES H, WALTON
WiLLIAM H. HEATORN TELECOPIERS
ASHLEY E. NiTZ | (70:2) 384-3011
STACEY K. NITZ-ALBREGTS | (702) 387-7657

JAMES A, FONTANO

Date: August 25, 2006
To! Rodney Yanke
From:. Wiliam H. Heaton, Esq.

Fax No.  (702) 738-7431

Subject: Robert and Ann Muelier

You shouid receive 5 pages (including this cover sheet).
COMMENTS
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PRINCE & KEATING

ATTORNEYS AT LAW
3230 SourH BureALO Drave, Sz 108
LAs Vicas, NevApa 89117
PHONE 702)228-6800

Electronically Filed
09/04/2012 05:01:26 PM

OPPS m j kf«\ww—-
DENNIS M. PRINCE
Nevada Bar No. 5092 CLERK OF THE COURT
ERIC N. TRAN
Nevada Bar No. 11876
PRINCE & KEATING
3230 South Buffalo Drive
Suite 108
Las Vegas, Nevada 89117
Telephone: (702) 228-6800
Facsimile: (702) 228-0443
E-Mail: DPrince@PrinceKeating.com
ETran@PrinceKeating.com
Attorney for Plaintiffs
Tower Homes, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
TOWER HOMES, LLC, a Nevada limited liability )
company; )
) CASENO.: A-12-663341-C
Plaintiff, ) DEPT. NO.: XXVII
)
Vs, )
)
WILLIAM H. HEATON, individually; )
NITZ, WALTON & HEATON, LTD., a domestic )
professional corporation; and DOES I through X, )
inclusive, ) Date of Hearing: 09/20/12
) Time of Hearing: 10:00 a.m.
Defendants. )
)

TOWER HOMES, LLC’s OPPOSITION TO DEFENDANTS’
MOTION TO DISMISS OR IN THE. ALTERNATIVE, MOTION
FOR SUMMARY JUDGMENT

Plaintiff Tower Homes, LLC, by and through their attorneys of record, Prince & Keating,
hereby submits this Opposition to Defendants William H. Heaton and Nitz, Walton & Heaton,

Ltd.”s Motion to Dismiss, or in the alternative, Motion for Summary Judgment.
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This Opposition is made and based upon the papers and pleadings on file, the attached
Memorandum of Points and Authorities, and the arguments of counsel that may be entertained at
the date and time of the hearing of this Motion.

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Background

This is a legal malpractice action arising out of the failure of attorney William Heaton
(“Heaton), and the law firm of Nitz, Walton & Heaton, Ltd. (“N'WH”) (collectively referred to as
“Defendants”) to properly provide legal services to their clients Rodney C. Yanke (hereinafter
“Yanke”) and Tower Homes, LLC (“Tower”) in the drafting of Purchase Contracts for the sale of
condominium units in compliance with Nevada law.

Yanke is a licensed contractor in the State of Nevada who invested and developed real
property in and around Clark County, Nevada. On or about April 3, 2004, at the request of Yanke,
NWH caused or assisted in the formation of Tower Homes, LLC (“Tower”). Yanke was the
managing member of Tower. At that time, Yanke informed Heaton and NWH of his intent to
construct a residential common interest ownership project known as Spanish View Towers
Project (hereinafter referred to as the “Project”), Yanke, in his capacity as the manager of Tower,
informed Heaton and NWH that the Project was to consist of three 18 story condominium towers
combining for a total of 405 units located generally at the southwest corner of Interstate 215 and
south Buffalo Drive in Las Vegas, Nevada.,

In addition to other legal services, Yanke requested that Heaton and NWH draft Purchase
Contracts for the sale of the individual condominium units. See Purchase Contract attached hereto

as Exhibit A. Prior to and during the initial phases of construction, Tower marketed the
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individual units for sale to members of the public prior to the completion of construction.
Accordingly, Tower entered into written Purchase Contracts with numerous individual investors
(collectively referred to as the “Tower Homes Purchasers™) prior to the completion of
construction. Each purchase was to give Tower a significant earnest money deposit. The
agreement between Tower and the Tower Home Purchasers called for the Project to be completed
within two years of the date of the Purchase Contract.

Unfortunately, there was insufficient financing available for the Project’s completion and
thus, the Project failed. As a result of the Project’s failure, there were over twenty five million
dollars in mechanic’s lien filed for the work on the Project. In addition, many of the Tower
Homes Purchasers lost millions of dollars of their money deposits.

Defendants Heaton and NWH’s Duties to Tower

Ieaton and NWH were obligated to properly advise Tower of all applicable legal
requirements concerning the sale of the individual units, including the applicability of Chapter
116 of the Nevada Revised Statutes. Heaton and NWH knew that the Purchase Contracts they
drafted would be utilized by Tower for the sale of the individual units. Heaton and NWH also
knew that each pre-construction purchaser would be required to put up a substantial earnest
money deposit toward the purchase price of the individual unit.

Heaton and NWH knew that Tower had a legal obligation to each individual purchaser to
properly safeguard the earnest money deposits from mismanagement, theft or unlawful use as
required by Chapter 116 of the Nevada Revised Statutes. IHowever, despite Heaton and NWH’s

legal obligations, Heaton and NWH failed to properly advise Tower pursuant to NRS 116.411

that the earnest money deposits were required to be held by a third party and could only be

released for very limited purposes as allowed by the statute. In addition, Heaton and NWH drafted
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the Purchase Contracts in specific contravention of the strict requirements of NRS 116.411 which
is designed for the protection of purchasers of common interest units such as the Project.

Based on the manner in which Heaton and NWH drafted the contracts, Tower was in
violation of NRS 116.411. In addition, by reason of the failure to properly advise Tower and draft
contracts in strict accordance with NRS 116.411, Heaton and NWH created the risk that the
earnest money deposits would be used for unlawful purposes to the detriment of Tower, Yanke,
and others affiliated with Tower and Yanke.,

The Underlying Litigation

As a result of Heaton and NWH’s failure to satisfy their legal obligations and duties to
Tower and Yanke, on or about May 23, 2007, certain Tower Homes Purchasers filed a Complaint

in the Fighth Judicial District Court, in Gaynor, et. al v. Tower Homes, LLC, et al.,Case No.

A541668 against Tower, Yanke, and other Defendants including Prudential Real Estates
Affiliates, Inc., Mark L. Stark, Jeanine Cutter, and David Berg seeking the return of their earnest
money deposits. See Exhibit B. On or about October 23, 2007, the Tower Homes Purchasers
filed a First Amended Complaint naming additional Tower Homes Purchasers who entered into
the Purchase Contract with Tower, Yanke, and the other defendants seeking return of the earnest
money deposits. See Exhibit C. On or about March 31, 2009, Tower Homes Purchasers filed a
Second Amended Complaint once again naming additional individual Tower Homes Purchasers.
See Exhibit D.

The Bankruptcy Proceeding

On May 31, 2007, Bankruptcy proceedings in the United States Bankruptcy Court in the
District of Nevada pursuant to Chapter 11 of the United States Bankruptcy Code were initiated

against Tower. Among Tower’s creditors were the individual Tower Home Purchasers. The
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Tower Homes Purchasers collectively filed Proofs of Claims totaling $3,560,000.00. There was
no timely objection to the amount of the Tower Purchasers Proofs of Claims. William A.
Leonard, Jr. is the post-confirmation Chapter 11 Trustee of the Tower bankruptcy estate. On
December 8, 2008, the Bankruptey Court entered an “Order approving Disclosure Statement and
Confirming Plan of Reorganization.” See Exhibit E.

During the bankruptcy proceeding, the Bankruptcy Court entered an “Order Granting
Motion to Approve Stipulation to Release Claims and Allow Marquis & Aurbach, as Counsel for
the Tower Homes Purchasers, To Pursue Claims on Behalf of Debtor” (herein after referred to as
the “Marquis Aurbach Order” attached hereto as Exhibit F). Pursuant to the Marquis Aurbach
Order, the Trustee, the law firm Marquis Aurbach Coffing, as well as the Tower Homes
Purchasers stipulated to release and assign certain claims of the debtor (Tower) and to allow
Marquis Aurbach Coffing, as counsel for the Tower Homes Purchasers, to pursue claims on
behalf of the debtor for the benefit of the Tower Homes Purchasers. 1d. In particular, pursuant to
the Marquis Aurbach Order, Marquis Aurbach Coffing and the Trustee signed and agreed to allow
Marquis Aurbach Coffing, as counsel for the Tower Purchasers to pursue any and all claims on
behalf of the debtor against any individual or entity who may have any liability owed to the debtor
or others for the loss of the earncst money deposits provided by the purchasers of the units at
Spanish View and the Project. Id.

The Settlement of the Underlying Litigation

The trial in Gaynor, et. al v. Tower Homes, LLC, et. al was scheduled to commence on

May 9, 2011. In advance of the trial, a settlement agrcement was reached between the Tower
Home Purchasers and Yanke, individually. On or about May 2, 2011, a Stipulation to Entry of

Order Granting Judgment Against Rodney C. Yanke and Dismissing Claims Against Rodney C.
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Yanke was entered in Case No. A541668. See Exhibit G. As part of the Tower Homes
Purchasers’ settlement with Yanke, the partics stipulated that the total sum of $1,000,000.00
would be entered in favor of the Tower Homes Purchasers. Id. Despite this settlement, Yanke has
been unable to satisfy any amount of the $1,000,000.00 judgment against him. In addition, on July
5, 2011, the Tower Homes Purchasers entered into a Stipulation and Order for Dismissal with
Prejudice with Mark L. Stark, Jeannine Cutter, and David Berg. See Stipulation and Order for
Dismissal with Prejudice attached hereto as Exhibit H. As part of Tower Homes Purchasers’
settlement with Mark L. Stark, Jeannine Cutter, and David Berg, all parties agreed that claims
asserted against Mark L. Stark, Jeannine Cutter, and David Berg be dismissed with Prejudice and
each party to bear their own attorneys’ fees and costs. Id. Notably, Mark L. Stark, Jeannine Cutter,
and David Berg did not satisfy the entire balance of the earnest deposit monies owed to the Tower
Homes Purchasers.

The Present Legal Malpractice Action

On June 12, 2012, Plaintiff Tower filed this instant action against Defendants Heaton and
NWH alleging claims for legal malpractice and breach of fiduciary duty. On July 19, 2012,
Defendants filed their Motion to Dismiss, or in the alternative, Motion for Summary Judgment.
Because Defendants’ Motion is without merit, Defendants’ Motion must be denied.

II. LEGAL ARGUMENT

A. LEGAL STANDARD FOR MOTIONS FOR SUMMRY JUDGMENT
In ruling on a Motion to Dismiss for failure to state a claim, the court may take into

account any exhibits attached to the complaint and matters in the record. Breliant v. Preferred

Equities Corp., 109 Nev. 842, 847, 858 P.2d 1258, 1261 (1993). However, when other “matters

outside the pleadings are presented to and not excluded by the court, a Motion to Dismiss
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o pursuant to NRCP 12(b)(5) shall be treated as one for summary judgment.” NRCP 12(b).

3 In this case, while Defendants titled their Motion as “Motion to Dismiss, or in the
4 alternative, Motion for Summary Judgment,” because Defendants are requesting that this Court
° consider matters outside the pleadings including the Purchase Contract, previous Orders from the
6

” United States Bankruptcy Court, transcripts from the 2004 Examination of Yanke, and other
8 numerous correspondences, Defendants are essentially filing a Motion for Summary Judgment
9 and thus, this Court should treat Defendants’ Motion as a Motion for Summary Judgment.

10 See Linthicum v. Rudi, 122 Nev. 1452, ——, 148 P.3d 746, 748 (2006) (reviewing a motion to

11 . . . C . .
dismiss as a motion for summary judgment because the district court considered matters outside
12
the parties' pleadings, such as a guardianship order).
13
" Summary judgment is appropriate when the pleadings and other evidence in the record
15 demonstrate that there is no genuine issue of material fact, and that the moving party is entitled to

16 ||  judgment as a matter of law. Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026, 1031

17 (2005); NRCP 56(c). Under NRCP 56, the burden of proving that there is no genuine issue of

18
material fact lies with the moving party. Maine v. Stewart, 109 Nev. 721, 726-27, 857 P.2d 755,
19
758 (1993). A factual dispute is genuine when the evidence is such that a rational trier of fact
&0
91 could return a verdict for the nonmoving party. Wood, 121 Nev. at 729, 121 P.3d at 1029.
22 “[W]hen reviewing a motion for summary judgment, the evidence, and any reasonable inferences
R5 drawn from it, must be viewed in a light most favorable to the nonmoving party.” Id.
4 : : :
Defendants assert two arguments as to why this Court should grant their Motion for
&3
Summary Judgment. First, Defendants argue that Tower lacks the capacity to bring this action
26
o based on federal law and the orders entered in the bankruptcy proceedings. Second, Defendants
28 argue that this action is barred by the statute of limitations, However, taking all inferences in
PRINCE 8 KEATING
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favor of Plaintiff, Plaintiff does in fact have standing to bring this legal malpractice lawsuit and
Plaintiff’s claim is not barred by the statute of limitation. As such, Defendants’ Motion for

Summary Judgment is without merit and must be denied.

B. TOWER DOES IN FACT HAVE CAPACITY TO BRING THIS ACTION
AGAINST DEFENDANTS

Federal Bankruptcy law is clear that when a bankruptcy petition is filed, an “estate” is
created, consisting of all of the debtor's interests, both legal and equitable, in all property, both

tangible and intangible. Suter v. Goedert, 396 B.R. 535, 541 (D.Nev. 2008) (citations omitted).

The bankruptcy trustee is required to marshal all of the estate's property for the estate's benefit. In

re Mwangi, 473 B.R. 802, 808 (D.Nev. 2012) (citing 11 U.S.C. § § 541(a)). Property of

the bankruptcy estate includes “all legal or equitable interests of the debtor in property as of the
commencement of the case.” Id. The trustee becomes the representative of the estate, and the
debtor has an obligation to surrender all property to the trustee. Id.

Consistent with federal Bankruptcy law, on or about December 8, 2008, the Bankruptcy
Trustee filed an “Order Approving Disclosure Statement and Confirmation Plan of
Reorganization” (“Plan Confirmation”). See Exhibit E. Specifically, the Plan Confirmation Order
states in pertinent part as follows,

[ T]he Trustee and the Estate shall retain all claims or Causes of Action that they
have or hold against any party, including against “insiders” of the Debtor (as that
term is Defined in Section 101(31) of the Bankruptcy Code), whether arising pre-
or post-petition, subject to applicable state law statutes of limitation and related
decisional law, whether sounding in tort, contract, or other theory or doctrine of
law or equity. Confirmation of the Plan effects no settlement, compromise, waiver
or release of any Cause of Action unless the Plan or Confirmation Order
specifically and unambiguously so provide. The non disclosure or nondiscussion
of any particular Cause of Action is not and shall not be construed as a settlement,
compromise, waiver or release of such Cause of Action. Upon the Effective Date,
the Trustee will be designated as representatives of the Estate under section
1123(b)(3) of the Bankruptcy code and shall, except otherwise provided herein,
have the right to assert any or all of the above Causes of Action post-confirmation
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in accordance with applicable law.

As stated above, pursuant to the Plan Confirmation Order, the Trustee and the Estate

potential causes of action.

retained all claims that they had against any parties and have the right to assert any future

Thereafter, on June 3, 2012, the Trustee issued an “Order Granting Motion to Approve

Aurbach Order states in pertinent part as follows,

Stipulation to Release Claims and Allow Marquis Aurbach, as Counsel for the Tower Homes

Purchasers, to Pursue Claims on behalf of the Debtor” (“Marquis Aurbach Order”). The Marquis

1) The Trustee has determined that he does not intend, and in any event, does not

have sufficient funds in the Estate to pursue claims on behalf of the Debtor against
Rodney C. Yanke, Americana LLC dba Americana Group, Mark L. Stark, Jeannine
Cutter, David Berg, Equity Title of Nevada, LLC or any other individual or entity later
identified through discovery which has or may have liability toDebtor or others for the
loss of the earnest money deposit provide by purchasers for units in the Spanish View

Tower Homes condominium project.

3) The Trustee hereby stipulates and agrees to release to the Tower Homes
Purchasers any and all claims on behalf of the Debtor against Rodney C.
Yankee, Americana [,|LLC dba Americana Group, Mark L. Stark, Jeanine Cutter,
David Berg, Equity Title of Nevada, LLC or any other individual or entity later
identified through discovery which has or may have any liability or owed any duty
to Debtor or others for the loss of the Tower Homes Purchasers earnest money
deposits and all claims to any and all earnest money deposits provided by
purchasers for units in the Spanish View Tower Homes condominium project.

4) The Trustee hereby stipulates and agrees to allow Marquis & Aurbach, as
counsel for the Tower Homes Purchasers, to pursue any and all claims on
behalf of the Debtor against Rodney C. Yanke, Americana LLC dba Americana
Group, mark l. Start, Jeannine Cutter, David berg, Equity Title of Nevada, LLC or
any other individual or entity later identified through discovery which has or
may have any liability or owed any duty to Debtor or others for the loss earnest

money deposits provided by purchaser for units in the Spanish View Towers
Homes condominium project.

5) The Trustee hereby stipulates and agrees to allow Marquis & Aurbach, as
counsel for the Tower Homes Purchasers, to recover any and all earnest monies
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deposits, damages, attorneys fees and costs, and interest thereon on behalf of the
Debtor and the Tower Homes Purchasers with respect to those claims released to
the Tower Homes Purchasers herein.

See Exhibit F.

As emphasized above, the Trustec released/abandoned his right to pursue claims on behalf
of the Debtor (Tower). In particular, the Trustee released to the Tower Homes Purchasers all
claims on behalf of Tower against third partics who may have been liable to Tower for lost of the
Tower Homes Purchasers’ earnest deposit monies . Further, the Trustee agreed to allow Tower
Homes Purchasers’ counsel, Marquis & Aurbach, to pursue all claims on behalf of Tower for the
benefit of the Tower Homes Purchasers.

With this framework in mind, Defendants argue that federal Bankruptcy law, the Plan
Confirmation Order, and the Marquis Aurbach Order does not authorize Tower to bring this
action against Defendants. Specifically, Defendants first argue that because the Marquis Aurbach
Order above expressly “released” all claims to the Tower Homes Purchasers, and not to Tower,
the Marquis Aurbach Order does not authorize Tower to file this action. Essentially, Defendants
argue that Tower is not the proper plaintiff in this legal malpractice litigation and instead, the
Tower Homes Purchasers are the proper plaintiff to this litigation, This argument is baseless and

must be rejected.

1) Tower is the Proper Plaintiff is This Legal Malpractice Action because

Tower is The Only Entity That Had an Attorney Client Relationship with
Defendants.

As an initial matter, it must be clearly stated that pursuant to the Marquis Aurbach Order,
the Trustee chose to release/abandon its right to pursue claims on behalf of the Debtor (Tower)
for the specific benefit of the Tower Homes Purchasers. Stated differently, the Marquis Aurbach

Order simply allowed claims held by Tower against third parties would remain for the benefit of
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the Tower Homes Purchasers as it relates to the earnest money deposits. Thus, while the Marquis
Aurbach Order did release the rights to the legal malpractice claim to the Tower Homes
Purchasers, Tower is still the proper Plaintiff in this legal malpractice action against Defendants.

In fact, Tower is the only entity with standing to pursue this legal malpractice action against

Defendants because Tower is the entity that had an attorney-client relationship with Defendants.

As the Court is aware, to assert a legal malpractice claim, a plaintiff must prove the
following five elements: (1) an attorney-client relationship; (2) a duty owed to the client by the
attorney to use such skill, prudence, and diligence as lawyers of ordinary skill and capacity
possess in exercising and performing the tasks which they undertake; (3) a breach of that duty; (4)
the breach being the proximate cause of the client's damages; and (5) actual loss or damage

resulting from the negligence. Day v. Zubel, 112 Nev. 972, 976, 922 P.2d 536, 538 (1996).

An attorney-client relationship exists when (1) a person seeks advice or assistance from an
attorney, (2) the advice or assistance sought pertains to matters within the attorney’s professional
competence, and (3) the attorney expressly or impliedly agrees to give or actually gives the

desired advice or assistance. Todd v. State, 113 Nev. 18, 24, 931 P.2d 721, 725 (1997). An

attorney-client relationship does not require the parties to execute a formal agreement. Williams

v. Waldman, 108 Nev. 466, 471, 836 P.2d 614, 618 (1992). Instead, an attorney-client

relationship can even arise from a contract, whether written or oral, implied or expressed. Purdy

v. Pacific Auto. Ins. Co., 57 Cal. App. 3d 59, 75, 203 Cal. Rptr. 524, 533 (Cal. App. 2 Dist.

1984).
In this case, an attorney-client relationship clearly existed between Tower and Defendants
and not between the Tower Homes Purchasers and Defendants. As previously discussed,

Defendants were retained to assist in the formation of Tower and to provide other legal services,
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1
9 including drafting Purchase Contracts for the individual units. Once Defendants explicitly
3 accepted the representation of Tower, Defendants had the duty to advise Tower that Tower had a
4 legal obligation to each individual purchaser to properly safeguard the earnest mone deposits
g g p properly y
o . . .
from mismanagement, theft or unlawful use as required by Chapter 116 of the Nevada Revised
6
Statutes. Because there was clearly an attorney-client relationship between Tower and
7
g Detfendants, Tower is the only entity with standing to pursue this claim for legal malpractice
9 against Defendants. Thus, Tower is the proper named plaintiff in this action.’
10 Consistent with the Marquis Aurbach Order, if Tower is successful in this legal
L malpractice action, Tower will not be the recipient of any award of damages. Instead, any award
12
of damages will be for the benefit of the Tower Homes Purchasers pursuant to the Marquis
13 |
| Aurbach Order.
14
15 2) The Law Firm of Prince & Keating can Bring This Legal Malpractice Action
Against Defendants On Behalf of Tower . Because Marquis Aurbach
16 Associated the Law Firm of Prince & Keating into This Litigation.
17 Second, Defendants argue that because the Marquis Aurbach Order only authorizes the
18 ) : : : : :
law firm of Marquis Aurbach to bring this action, and because the law firm Prince & Keating
19
actually brought this action instead on behalf of Tower, Tower somehow does not have standing.
&0
o1 This argument is baseless because while the Marquis Aurbach Order specifically states that the
29 law firm of Marquis Aurbach is allowed to pursue all claims on behalf of Tower, the law firm of
R3S Marquis Aurbach associated the law firm of Prince & Keating in pursuing this legal malpractice
R4 . . . . . s
action against Defendants. See Affidavit of Dennis M. Prince attached hereto as Exhibit 1.
RO
Specifically, the Marquis Aurbach law firm represented the Tower Homes Purchasers in the
R0
7
' Notably, had the Tower Homes Purchasers been named as the Plaintiffs in this action, surely Defendants will assert
28 that the Tower Homes Purchasers lacked standing to pursue a legal malpractice action against Defendants because
there was clearly no attorney- client relationship between Tower Homes Purchasers and Defendants.
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underlying litigation. Thus, because there were concerns that members of the Marquis Aurbach
law firm may be called as potential witnesses in this instant litigation which would inhibit
Marquis Aurbach’s ability to prosecute this case, Marquis Aurbach associated the law firm of
Prince & Keating as lead counsel to conduct the litigation and trial of this case. Consequently, the
fact that the law firm of Prince & Keating have brought this action on behalf of Tower is
immaterial as to whether Tower has standing to bring this present action against Defendants,
3) The Marquis Aurbach Order Provided an Illustrative List of People and

Entities That May Have Liability or Duties Owed to Tower and Was Not
Meant to Be an Exclusive List.

Third, Defendants argue that even if the Marquis Aurbach Order did authorize Tower to
pursue this instant action, the Marquis Aurbach Order still only authorizes actions against the
expressly enumerated individuals and entities, as well as “any other individuals or entity later
identified through discovery which has or may have any liability or owed any duty to Debtor or
others for the loss of the Tower Homes Purchasers earnest money deposit.” Thus, Defendants
argue that because at the time of the June 3, 2010 Marquis Aurbach Order, both the Tower Homes
Purchasers and the Marquis Aurbach law firm undisputedly knew that NWH represented Tower
in connections with the preparation of the contracts for the Project, NWH cannot be considered an

individual or entity “later identified through discovery” under the Marquis Aurbach Order.

Defendants’ argument is entirely without merit as it is a desperate attempt to arbitrarily
restrict the scope of the Marquis Aurbach Order by implying that the Marquis Aurbach Order
provides an exhaustive list of individuals or entity which Tower may pursue claims against.
Defendants’ interpretation of the language of the Marquis Aurbach Order is clearly erroneous.
Contrary to Defendants’ assertion, the language of the Marquis Aurbach Order was meant to be

expansive, not restrictive. Specifically, the language of the Marquis Aurbach Order merely
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provided an illustrative list of people and entities in which Tower may bring claims against and
was never meant to be interpreted as an exhaustive list. As such, the statement individual or entity

“later identified through discovery” under the Marquis Aurbach Order clearly also applies to

Defendants Heaton and NWH.

C. TOWER’S LEGAL MALPRACTICE ACTIONS IS NOT BARRED BY THE
STATUTE OF LIMITATIONS PURSUANT TO NRS 11.207(1)

NRS 11.207 (1) which governs the statute of limitation in legal malpractice actions
states in pertinent part as follows,

1. An action against an attorncy or veterinarian to recover damages for
malpractice, whether based on a breach of duty or contract, must be
commenced within 4 years after the plaintiff sustains damage or within 2
years after the plaintiff discovers or through the use of rcasonable
diligence should have discovered the material facts which constitute the

cause of action, whichever occurs earlier.
NRS 11.207 (1).

The statute of limitations in NRS 11.207(1) does not commence to run against a cause of
action for attorney malpractice until the conclusion of the underlying litigation wherein the

malpractice allegedly occurred. Kopicko v. Young, 114 Nev. 1333, 1338, 971 P.2d 789, 791-

792 (1998) (citing K.J.B., Inc. v. Drakulich, 107 Nev. 367, 370, 811 P.2d 1305, 1306 (1991)).

Pursuant to NRS 11.207(1), the statutc of limitations will not commence to run until the
plaintiff sustains damage as aresult of the attorney's conduct because “[w]here there has been no
final adjudication of the client's case in which the malpractice allegedly occurred, the element of
injury or damage remains speculative and remote, thereby making premature the cause of action

for professional negligence.” Semenza v. Nevada Med. Liability Ins. Co., 104 Nev. 666, 765 P.2d

184 (1988) (quoting Amfac Distribution Corp. v. Miller, 138 Ariz. 155, 673 P.2d 795, 796

([Ariz.Ct.App.] 1983).

As an initial matter, because Defendants’ Motion must be treated as a Motion for
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Summary Judgment, and because the question of whether or not Tower should have discovered
facts constituting the legal malpractice action is an issue of material fact, Defendants’ Motion for

Summary Judgment must be denied. See Shinn v. Baxa Corp., 2011 WL 3419239 at *2 (D.Nev.

2011) (internal citations omitted) (stating that the question of whether plaintiff should have

discovered the breach of contract in 2003 or at a later date, presents a genuine issue of material

fact); see also Siragusa v. Brown 114 Nev. 1384, 1393,971 P.2d 801, 807 (1998) (stating when
the plaintiff knew or in the exercise of proper diligence should have known of the facts
constituting the elements of [a conspiracy] cause of action is a question of fact for the triet of

fact.” ); see also Doyle v. Ripplinger, 2010 WL 3515601 at *1(Nev. 2010)(concluding that that

appellants adequately established a material question of fact concerning when they knew
sufficient facts to be put on “inquiry notice” to commence the statute of limitations period).

1) The Two Year Prong Does Not Bar Tower’s Legal Malpractice Action
Against Defendants.

With regards to the two year prong of NRS 11.207(1) which states that the statute of
limitations run “2 years after the plaintiff discovers or through the use of reasonable diligence
should have discovered the material facts which constitute the cause of action, whichever occurs
earlier,” one of the “material facts which constitute the cause of action” is damage to the client.

Kopit v. White , 131 Fed.Appx. 107, 109, 2005 WL 1127065 at *1 (9th Cir. 2005). In general,

damage to the client for the purpose of a legal malpractice claim occurs at the time there is an
adverse resolution of the underlying action that is the subject of the malpractice claim. Clark v.

Robison, 113 Nev. 949, 944 P.2d 788, 789-90 (1997) (per curiam). More specifically, in Kopicko

v. Young, the Nevada Supreme Court rejected the proposition that damages exists as soon as an

attorney’s negligence has caused a statute of limitations problem with the undetlying lawsuit.
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Here, Defendants contend that Tower’s action is barred by the two year prong of NRS 11.
207 (1) because drafts of the subject Purchase Contracts containing the defective provisions were
delivered to Tower in November 16, 2004 and thus, Tower was appraised of the questioned
provisions of the Purchase Contract as of November 2004. This argument is simply baseless.
Even if drafts of the Purchase Contracts were sent to Tower and Yanke in November of 16,
2004, Yanke is not an attorney and there was no way for Tower or Yanke to know that the
provisions of the Purchase Contract were deficient as drafted by Defendants.

In addition, Defendants also argue that Tower also received demand letters from Paul
Connaghan on August 11, 2006 and on August 23, 2006 which Defendants argue that Mr.
Connaghan explained in detail the reasons why he felt the Purchase Contract did not comply with
Nevada statute and violated NRS 116.411. This argument is also plainly false.

First, the letter from Mr. Connaghan on August 11, 2006 (attached as Exhibit D to
Defendants’ Motion) was simply a letter providing notice to Defendant Heaton that Tower was in
default of the Purchase Contract because Tower cannot timely construct and deliver the Units at
Spanish Towers. See Exhibit D to Defendants’ Motion at bate NWHO0647. Notably, while
Defendants contend that Mr. Connaghan’s letter described in detail the allegations that the
Purchase Contract violated NRS 116.411, Defendants failed to cite to any passage of Mr.
Connaghan’s August 11, 2006 letter that supports Defendants’ argument. Instead, Mr,
Connaghan’s letter to Tower and Defendant Heaton simply informed that Tower was in default of
the Purchase Contract by the failure of Tower to complete the Units within 2 years after the
execution of the Purchase Contract. In addition, Mr. Connaghan’s letter was seeking a return of

the Robert and Ann Muller’s® deposited earnest money of $219,000.00. Second, the August 23,

2 Robert and Ann Muller are individual Tower Homes Purchasers.
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2006 letter from Mr. Connaghan did not explain why the Purchase Contract did not comply with
Nevada Statute or why the Purchase Contract violated NRS 116.411. Rather, in the August 23,
2006 letter, Mr. Connaghan simply alleged that Yanke may be in violation of NRS 116.411. See
Exhibit G attached to Defendants’ Motion. Thus, these letters from Mr. Connaghan did not
provide Tower or Yanke with notice that the Purchase Contracts violated NRS 116.411.

Further, Defendants argue that in Yanke’s Rule 2004 examination conducted on October
3, 2007, Yanke was questioned repeatedly concerning the Purchase Contract by the Tower Homes
Purchasers’ attorney and thus, there is no dispute that Tower knew of the material facts
constituting its cause of action against Heaton and NWH. This argument is also plainly false.

Once again, while Defendants attached portion of Yanke’s Rule 2004 examination as an
Exhibit, Defendants failed to specifically cite to any portion of the transcript that somehow
substantiates their argument that Tower knew of the material facts constituting their legal
malpractice claim against Heaton and NWH. At best, Yanke was questioned regarding the
Purchase Contract as follows:

Q: Do you recognize this form of purchase contract?
A: Yes.

Q: Who prepared that contract?

A: Nitz, Walton & Heaton. Jim Walton.

Q: Who did they prepare the contract for?

A: Tower Homes, LLC.

Q: When this contract was prepared, did you ask to have it prepared in compliance
with Nevada Law?

A: Yes.

See Exhibit E attached to Defendants’ Motion at 7;17-25
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o Q: Mr. Yanke, as a developer of Tower Homes, did you know whether or not Tower
Homes had to comply with Nevada Revised Statute Chapter 116 governing common

3 interest communities?

4 A: I have no idea what that statute is.

5 Q: Do you know how many laws that you had to comply with in order to sell units in a

5 condominium complex?

7 A: All paperwork was done by Nitz, Walton & Heaton and Lionel Sawyer. So you

know, do I know those types of laws? I instruct them to put together a contract that

8 would pass the state. They put together a contract that would pass the state and we got

5 a real estate exemption,
10 See Id. at 24:3-14.
1] Based on the portion of Yanke’s transcript cited above, and contrary to Defendants’
12 || argument, Yanke did not know or even had reason to know of the facts constituting Tower’s legal
13 malpractice claim against Defendants at the time of Yanke’s Rule 2004 examination on October
14

3, 2007 . Yanke specifically stated that he had no idea what NRS 116.411 required because he
15
| retained Defendants to draft the Purchase Contracts.

16
L Here, the underlying litigation filed by the Tower Homes Purchasers commenced on May

18 23, 2007. However, on May 31, 2007, bankruptcy proceedings were initiated. Under Rule 11—

19 44(a) of the Federal Rules of Bankruptcy Procedure (FRBP), the filing of a bankruptey petition

20 : . S
operates to stay other proceedings, pending the federal court's determination of the bankruptcy
21
petition, 3 Chubb Pacific Indem. Group v. Twin Lakes Village, Inc., 98 Nev. 521, 522-523, 654
R
P.2d 530, 530 (1982).
3
4
P3s) *FRBP 11-44(a) provides:
(@) Stay of actions and lien enforcement. A petition filed under Rule 11-6 or 11-7 shall operate as a stay of the
R0 commencement or the continuation of any court or other proceeding against the debtor, or the enforcement of
any judgment against him, or of any act or the commencement or continuation of any court proceeding to enforce
Q7 any lien against his property, or of any court proceeding, except a case pending under Chapter X of the Act, for
the purpose of the rehabilitation of the debtor or the liquidation of his estate. (Emphasis added).
8
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In this case, once Bankruptcy proceedings were initiated, there is a stay of any and all
claims of Tower including any legal malpractice claims or proceedings against Defendants
because only the Chapter 11 Trustee is authorized to take action on behalf of property in

the bankruptcy estate. See 11 U.S.C. § 704(a); see also Greystone Bank v. Rosenson, 2011 WL

4346361, 2 (D.Nev. 2011) (stating that the filing of bankruptcy imposed the automatic stay on
party’s foreclosure proceedings). Once all other proceedings against Defendants were stayed,
Tower was not able to conduct any discovery and there was no way for Tower to determine what
damages it suffered as a result of Defendants’ legal malpractice.

On May 02, 2011, the Court entered a Stipulation and Entry of Order Granting Judgment
against Rodney C. Yanke in the amount of $1,000,000.00 and Dismissing Claims against Rodney
C. Yanke . See Exhibit G. However, despite this $1,000,000.00 judgment against Yanke, Yanke
has been unable to satisfy any amount of the judgment essentially making him judgment proof. In
addition, the underlying litigation did not conclude until July 5, 2011 when the Court entered a
Stipulation and Order for Dismissal with prejudice all claim against the remaining defendants in
the underlying litigation: Mark L. Stark, Jeannine Cutter, and David Berg. Notably, until the
entire underlying litigation regarding the remaining defendants was resolved, there was no way
for Tower to even determine whether it suffered any damages because if the remaining defendants
in the underlying litigation were ordered and able to pay the liabilities owed to the Tower Home
Purchasers then Yanke and Tower would not have suffered any damages. However, because the
remaining defendants did not pay the balance of the earnest monies owed to the Tower Homes

Purchasers, Yanke and Tower indeed suffered damages as a result of Defendants Heaton and

NWH.
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In sum, the statute of limitations was tolled during the bankruptcy proceedings and only
began to run on July 5, 2011 once the underlying litigation regarding the remaining defendants
was resolved. At that juncture, it was determined that Tower and Yanke indeed suffered damages
because there was still a balance of earnest deposit money that remained unpaid to the Tower
Home Purchasers. Thus, because Tower filed this action against Defendants on June 12, 2012,
well within the 2 year statute of limitation after Tower sustained damages, Tower’s suit against
Defendants is not time barred by the two year prong of NRS 11.207(1).

2) The Four Year Prong Does Not Bar Tower’s Legal Malpractice Action
Against Defendants.

With respect to the four year prong of NRS 11.207(1), Defendants relies on Gonzales v

Stewart Title, 111 Nev. 1350, 905 P. 2d 176 (1995) and argue that Tower “sustained damages”

when a lawsuit caused by the alleged negligent transactional work is filed. In Gonzalez, the
plaintiff hired the defendant to draft a promissory note for the sale of property. The promissory
note was then discovered to be defective and the underlying lawsuit was initiated to determine its
construction. There, the Court held that the legal malpractice statute of limitations began to run on
the date of the commencement of the underlying lawsuit because that was the date the plaintiff
became aware of the malpractice. There, the Court held that because the plaintiff failed to file
their lawsuit within the four year statute of limitations from the date the underlying lawsuit was
filed, the plaintiff’s complaint was time-barred.

Thus, Defendants argue that because Tower sustained damages on May 23,2007 when the
underlying litigation was filed, and because Tower did not filed this action against Defendants

until June 12, 2012, Tower’s legal malpractice action against Defendants is time barred by the

four year prong of NRS 11.217(1).
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Defendants’ reliance on Gonzalez however, is misplaced because Gonzalez is clearly
distinguishable from the present case. In the present case, unlike in Gonzalez, immediately after
the underlying litigation was filed by the Tower Homes Purchasers, bankruptcy proceedings were
initiated. Once a bankruptcy is initiated, there is a stay on all other proceedings, pending the

federal court's determination of the bankruptcy petition. Chubb Pacific Indem. Group v. Twin

Lakes Village, Inc., 98 Nev. 521, 522-523, 654 P.2d 530, 530 (1982).

In this case, once Bankruptcy proceedings were initiated, there was a stay of any and all
claims of Tower including any legal malpractice claims or proceedings against Defendants
because only the chapter 7 Trustee is authorized to take action on behalf of property in

the bankruptcy estate. See 11 U.S.C. § 704(a); see also Greystone Bank v. Rosenson, 2011 WL

4346361, 2 (D.Nev. 2011) (stating that the filing of bankruptcy imposed the automatic stay on
party’s foreclosure proceedings). Once all other proceedings against Defendants were stayed,
Tower was not able to conduct any discovery and there was no way for Tower to determine what
damages it suffered as a result of Defendants’ legal malpractice. As previously stated, on May 2,
2011 the Court entered a Stipulation and Entry of Order Granting Judgment against Rodney C.
Yanke in the amount of $1,000,000.00 and Dismissing Claims against Rodney C. Yanke . See
Exhibit G. However, despite this $1,000,000.00 judgment against Yanke, Yanke has been
unable to satisfy any amount of the judgment. Simply stated, Yanke is judgment proof. In
addition, the underlying litigation did not fully conclude until July 5, 2011 when the Court entered
a Stipulation and Order for Dismissal with Prejudice all claim against the remaining defendants in
the underlying litigation: Mark L. Stark, Jeannine Cutter, and David Berg. See Exhibit H.
Notably, in this case, unlike in Gonzalez, until the entire underlying litigation regarding

the remaining Defendants was resolved, there was no way for Tower to even determine whether it

Page 21 of 26

AA000217




10

11

12

13

14

15

16

17

18

19

0

_l

RR

3

4

5]

R0

7

8

PRINCE & KEATING

ATTORNEYS AT [AW
3230 SourH BurkALO DRive, Sure 108
Las Vecas, Nevapa 89117
Prone (702) 228-6800

suffered any damages because if the remaining defendants in the underlying litigation were
ordered and able to pay the liabilities owed to the Tower Home Purchasers then Yanke and Tower
would not have suffered any damages. However, because the remaining defendants did not pay
the balance of the earnest monies owed to the Tower Home Purchasers pursuant to the July 5,
2011 stipulation, Yanke and Tower indeed discovered on July 5,2011 that they suffered damaged
as a result of Defendants Heaton and NWH’s legal malpractice. Accordingly, because Tower filed
this instant matter against Defendants on June 12, 2012, well within the 4 year statute of
limitation, after Tower sustained damages, Tower suit is not time barred by the 4 year prong of
NRS 11.207(1).

D. TOWER’S BREACH OF FIDUCIARY DUTY CAUSE OF ACTION AGAINST
IS VALID AS A MATTER OF LAW

As previously discussed, the elements of a legal malpractice action are “the existence
of an attorney-client relationship, the existence of a duty on the part of a lawyer, failure to
perform the duty, and the negligence of the lawyer [as a] proximate cause of damage to the

client.” Warmbrodt v. Blanchard, 100 Nev. 703, 707, 692 P.2d 1282, 1285 (1984) (citing Hansen

v. Wightman, 14 Wash.App. 78, 538 P.2d 1238, 1246 (1975). It is the “contractual relationship

creating a duty of due care upon an attorney [which is] the primary essential to a recovery for

legal malpractice.” Id. (citing Ronnigen v. Hertogs, 294 Minn, 7, 199 N.W.2d 420, 421

(1972)); See also Houston General Ins. Co. v. Superior Court, 108 Cal.App.3d 958, 166 Cal.Rptr.

904 (1980). Furthermore, the attorney must be employed in such a capacity as to impose a duty of

care with regard to the particular transaction connected to the malpractice claim. Id, (citing

Shropshire v. Freeman, 510 S.W.2d 405 (Tex.Civ.App.1974)).

Under the Restatement (Second) of Torts, a “fiduciary relation exists between two

persons when one of them is under a duty to act for or to give advice for the benefit of another
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upon matters within the scope of the relation.” Stalk v. Mushkin, 125 Nev. 21, 29, 199 P.3d 838,

843 (2009) (citing Restatement (Second) of Torts § 874 cmt. a (1979)). Thus, a breach of
fiduciary duty claim seeks damages for injuries that result from the tortious conduct of one who
owes a duty to another by virtue of the fiduciary relationship. Id.

In this case, there is no dispute that an attorney-client relationship existed between Tower
and Defendants. As previously discussed, Defendants were retained to assist in the formation of
Tower. In addition to other legal services, Defendants Heaton and NWH were retained to draft
Purchase Contracts for the individual units. Heaton and NWH knew that Tower had a legal
obligation to each individual purchaser to properly safeguard the earnest money deposits from
mismanagement, theft or unlawful use as required by Chapter 116 of the Nevada Revised
Statutes. Defendants explicitly accepted the representation of Tower when Defendants agreed to
advise Tower. However, Defendants breached their duty when they failed to properly advise
Tower pursuant to NRS 116.411 that the earnest money deposits were required to be held by a
third party and could only be released for very limited purposes as allowed by the statute. This
resulted in damages to Tower. Because there was clearly an attorney-client relationship between
Tower and Defendants, Defendants owed fiduciary duties to Tower. When Defendants breached
their fiduciary duties owed to Tower, this gave rise to Tower’s breach of fiduciary duties claim

against Defendants.

In Defendants’ Motion, Defendants cite to Stalk v. Mushkin, 125 Nev. 21, 29, 199 P.3d

838, 843 (2009) and argues that Stalk stands for the proposition that Tower’s breach of fiduciary
duties claim is nothing more than a claim for legal malpractice because a claim for breach of
fiduciary duty is subsumed within a claim for legal malpractice. Thus, Defendants argue that

Tower’s breach of fiduciary duty claim does not exist as a mattet of law.
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9 Defendants’ interpretation of Stalk is erroneous and nothing more than an attempt to
3 misled the Court. In particular, Stalk states as follow,
4

Thus, NRS 11.207, which sets forth the statute of limitations for “|m]alpractice
5 actions against attorneys,” is applicable to legal malpractice claims, whether based
on breach of contractual obligations or breach of fiduciary duties: . . .

$)
Id. at 29, 199 P.3d at 843.
l’?
8 Stalk also concludes as follows:
9 Accordingly, the district court's conclusion that NRS 11.190(4)(e) applied to
Stalk's breach of fiduciary duty claim was in error. Based on our assessment of the
10 true nature of Stalk and Urban Construction's claim, we likewise reject the parties'
11 contention that NRS 11.190(3)(d) governs the breach of fiduciary duty claim at
issue here . . . Accordingly, we clarify now that claims for breach of fiduciary
12 duty arising out of an attorney-client relationship are legal malpractice
claims subject to NRS 11.207(1)'s limitation period, and claims for breach of
13 fiduciary duty based on fiduciary relationships other than attorney-client are
” akin to fraud claims, subject to the limitation period set forth under NRS
11.190(3)(d).
15
Id. at 30, 199 P.3d at 844 (emphasis added).
16
L As emphasized above, Stalk does not stand for the proposition that a plaintiff cannot bring
18 a claim for breach of fiduciary duties in addition to legal malpractice because these claims are
19 subsumed in a legal malpractice claim. Instead, Stalk simply holds that a cause of action for legal
<0 malpractice whether based on breach of contract or breach of fiduciary duties arising from an
&1
attorney-client relationship is still governed by NRS 11.201(1)’s statute of limitation period set
R
- forth for legal malpractice claims and not subject to different statute of limitations for contract (6
04 years pursuant to NRS 11.190(1)) or negligence (2 years pursuant to NRS 11.190(4)). Id. at 30,

25 199 P.3d at 844

&6 II1. CONCLUSION
7
Based on the foregoing, Tower respectfully requests that this Court deny Defendants’
8
Motion for Summary Judgment. As discussed above, Tower is the only entity with legal capacity
PRINCE 8 KEATING
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5 and standing to bring this cause of action for legal malpractice against Defendants. Tower’s claim
3 is not barred by the statute of limitations and Tower’s breach of fiduciary duties claim is valid as a

matter of law.

DATED this é‘ 7/ day of September, 2012.

PRINCE & KEATING

10 |
11

12 3230 South Buffalo Drive
13 Las Vegas, Nevada 89117
Attorney for Plaintiff

14 Tower Homes, LLC

15
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9 CERTIFICATE OF MAILING
3 I hereby certify that on the i day of September, 2012, I caused service of the foregoing
4 PLAINTIFF TOWER HOMES, LLC’s OPPOSITION TO DEFENDANTS’MOTION TO
° DISMISS OR IN THE ALTERNATIVE, MOTION FOR SUMMARY JUDGMENT to be
z made by depositing a true and correct copy of same in the United States Mail, postage fully
5 prepaid, addressed to the following:
9 Jeffrey Olster, Esq.
Lewis Brisbois Bisgaard & Smith
10 6385 South Rainbow Boulevard
11 Suite 600
Las Vegas, NV 89118
12 Attorneys for Defendants
13 é
14 @ %/\_,
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PURCHASE CONTRACT

THIS 1S A BINDING CONTRACT BY WHICH YOU AGREE TO PURGHASE AN INTEREST N REAL
FRGSEREY YOU SHOULD EXARINE YOUR RIGHTE OF REVOCATION CORNTAINED ELSEWHERE

THIS CONTRACT. THIS DOCUMENT HAS IMPORTAKT LEGAL CONSEQUENCES AND SHOULD
BE ~EAD THOROUGHLY ARD UNBERSTOOD PRIOR TC SIGNING, IF YOU HAVE ANY
GUESTIONS ABOUT YOUR RIGHTS OR RESPONSIEBLITIES UKDER THIS DOCURENT, YOU MAY
WISH TO CONSULT AR ATTORKEY,

T OF THE PUBLIC
S RECOMMENDED
THIS

CORTRACT.

o~ BT £

OF E"EFEET‘{G STATEMENT {“F0SY} FOR SFARE"W VicW TOWER HCGMES.
T BR Ve u ) P fopmy sy ppe

BY YOUR EXECUTION OF THIS DOCUNENT, YOU ACKNOWILEDGE RECEP
it
AT YOU READ ThE PUBLIC OFFERING STATEWENRT BEFORE BERECUTING T

F3

i Partles/Property Description, The undersigned
(the “Purchaser”, whsther one or more), agress to purchase from Tower Homas, LLC (the

Setier”), ano Seller agrees to sell, upon the terms and conditions of this Purchase Coniract
(“Coniract’), the following desctibed real esiate;

Unit No.# , on the floor of Spanish View Tower Homes, Tower No. {the
“Unit"}, a bullding to be constructed and submitted 10 2 condomirium regime and located an the
land described in Exhibit A attached hareto and mads a part hersof ("Land"}, as same Is shown,
located and defined in the POS, together with the undivided interest in the Common Elements of
the condominium regime that is associated with such Unit, alf as more particularly described in
the Declaration of Spanish View Tower Homes (“Declaration”) proposed o be created, together
with the exclusive use of the foliowing as Limited Common Elements: Carage Parking Spaces
#s and and Siorage Space No, . Terms used in the Declaration when
used in this Confract shall have the same meaning as they have set farth in the Declaration
unless otherwise specifically indicated. The above-described Unit and related righis thereto
described above are referred (o as the "Property”, and the Spanish View Towar Homes regime
is referred to as the "Condominium”. Purchaset acknowledges that Seller has the right to
modify or amend any of the documents reguired for the establishment of the condorninium
regime, including without imitation those attached o or referred to in the POS,

2. Purchasa Price/Closing Costs/Pre-Bale Condition.

(a} Purchase Price. The purchase price is set forth as follows:

(iy  Property &
(i) Storage Room Mo.__ _ {optional} $
(i)  Extra garage space No. _____ (optional) )
(iv)  Other (specify) %
(i)  Total Purchase Price ("Purchase Price®) $
9
Afl Rights Reserved initials  Seflar Purchassr

Tower Homes LLG
11/15/04 @ 4:50 p.mi
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follows:

(i)

(i)

() The

(by  Ierms of Pavment. The Purchase Price shall be paid by Purchasar to Selter as

"...:

A series of inftial payments (the “Initial Payments”) shall be paid es
providad in Section 2(¢) below.,

The balance of ihe Purchase Price shall be daposited by Purchiasar with
the Titte Company (defined below) in Immadiately available funds prior o
the Closing which shall be paid in immediataly available funds to Seifer
through the Title Company upon the fransfer of title to the Property (the
“Closing"). If a porlion of the Purchase Price is to be derived by
Purchaser from a loan (the “Leoai”), Purchaser will pay the lender, at
Closing, all required prepaid items (points, prepaid intersst, taxes and
insurance) and pay all Closing costs except for the cost of the Owner's
Policy of Title Insurancu, any tax ceriificates and real property transfer
taxes ana prorations applicable to Seller,

fiz Pavr'lems Purchaser shali deliver the Initizl Payments to Equity Title

Co, {the “Title
(Atin:__

I
ﬂ
W

1
gmpany’), 7360 W. Flamingo Rd, las Vegss, WNevada 89147
). The In'ﬁ:ial Paymenis shall be defiversd io the Title Company as

follows:

(1)

(ifl)

Al Rights Reserved
Tower Homes LLC

11/15/04 @ 4:50 p.m,

Betore commencement of construction of the Condominiutm:

(1) 10% of the Purchase Price upon execution of this Contract by
Purchaser;

{2) An additional 18% of the Purchase Price within ten (10) business
days of notice from Selier of commencement of construction; and

(3) An additional 15% of the Purchase Price within ten {10) business
days of notice from Seller that the construction of the

Condominium has “lopped-out” (meaning that construction has
reached the final floor of the Condomintum).

After construction of the Condominium has been comrmenced:

(1) if at the time of execution of this Contract by Purchaser
construction has already commensed on the Condominium, then

Purchaser shall deliver 25% of the Purchase Price upon execution
of this Contract by Purchaser;

{2) An additional 15% of the Purchase Price shall be delivered within

ten (10} business days of notice that Seller has “topped-out” (as
defined above).

Purchase after consiruction of the Condominium has reached the
“topped-out” phase,

2

initigis  Seller Purchaser
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(1) If Purchaser is executing this Contract after the construction of the
Condaminium  has “opped-out" (as cdefined above), then
Purchaser shall deliver the enfire 40% of the Purchase Price
upon axacution of this Contract. '

(d) Subject to availability, it Purchaser desires o have a storage room or an exiiag
garage space g part of the Limited Common Elements appurtenant to the Unit, the Purchase

Price shall be increasad by five thousand dollars (35, DOO. OO) for each such room or space,
which additional amount will be payable at Closing.

(2) Any Initial Payment deliverad o ihe Tille Company within five (8} days of the
“Purchaser's Execution Date” (which is the date in whnich this Coniract is execuiad by
Purchaser), shall be held in escrow at the Tifle Company pending the expivation of the
Purchaser's five {5) day right of cancellation provided below. 1If Purchaser gives Seller a written
notice of cancellation by midnight of the fifth calendar day following Purchaser's Execution Date,
thert Seller shall immediately advise Title Company of such cancsilation and of the date such
cancellation notice was recelved by Seller (the “Selier's Notice Bate™) and Title Company shall
refund such initial Payme—tt to Purchaser within fifteen (15) days after the Sellet's Notice Date.
If within ten (10} days following the Purchaser's Execution Dafe, the Tifle Company has not
received notice from Seller that Purchaser has timely cancelled this Contract, then, excapt as
provided in Paragraph 3 below, the Title Company shall deliver such Initial Payment to the
“Seller’s Depository” (defined below) for deposit into an interest bearing trust account (the
*“Trust Account”) designated solely for the purpose of holding Initial Payments received from
purchasers of units in the Condominium, where such [nitlal Payment shall be held or distributed
as provided below, The Selier's Depository shall be Business Bank of Nevada (or ancther
depository designated by Seller, whose accounts are insured by a governmental agency or
instrumentality), Except as provided in Paragraph 3 below, all Initial Payments received by Title
Company more than five (&) days after the Purchaser's Execution Date shall be defiverad io
Seller's Depository for deposit inte the Trust Account where such Initial Payments shall aise be
held or distributed as provided below. The pariies agree that the Initial Payments from all
purchasers of units in the Condominium may be pooled and held by the Depaository in the samie
Trust Account.  The Title Company shall cause the Initial Payments delivered to i, {0 be
deliverad to whichever party shall becorme entitied thereto pursuant to the terms of this Contract,
promptly after such party becormes so eniitled to such delivery. All interest on Initial Payments
deposited into the Trust Account shall be deemed to be part of such Initial Payments, In the
eveni the Initlal Payments are refunded fo Purchaser in accordance with this Contrac, then
stich interest shall 2!so be refunded fo Purchaser. In the event the Initial Pavments are tumed
aver to Ssller, then the interest on such Initlal Payments shall alsc be turned over to Seller,
Upon Closing, the Initial Payments and the interest accrued thereon shall be delivered to Seller
as part of the Purchase Price, and applied o the Purchase Price. For purposes of this Confract,
the "Initial Payments” shall refer for purposes of any given time, only to the portien of the sums
described by such ferm in subparagraph {(a) sbove as have besn paid by Purchaser fo the Title
Company by such time, together with accrued interest thereon.

The Trust Account may be pledged by Seller as sscurity for a line of credit {0 be lssued
to Seller by the Depository, which line of credit may, among other things, be used by Seller
towards construction of the Condaminium; provided, however, that the Depository shall:

3
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(i) reicase and deliver the Initial Paymenis (and all accrued interest therson) to
Seller at Clasing
(i) release and deliver the initial Payments (and afl accrued interest thereon) o

Seller upon Purchaser's default and Ssller's cancellation of this Contract
pursuant to the provisions of Paragraph 18 below.

(§)  release and deliver the Initial Paymenis (and all accrued interest therson) fo
Purchaser in the evert Seller defaults under this Confract, pursuant to the
provisions of Paragraph 18 below,

The initlal Payments shall not be refundable to Purchaser except as provided in Sections
3 or 18, or upon cancellation of this Contract by Seller,

() At Closing, Purchaser agrees {o pay to the homeowner's association of the
Condominium, through the Title Company, an initial Common Expense assassment that will ba
bc;SECJ on the size of the unit, which shall be a monthly expense, pro-rated for the first month
from the date of Closing, plus one (1) fuil monthly assessment (pre-paid), together with a non-

refundable initial reserve assassment in an armount aqual {o two {2) monthly assessments as &
reserve for capital expendituras,

3. Loan Aoplication and Apoproval.  In the event any portion of the FPurchase Price as sel

forth in Paragraph 2 is o be financed by a Loan, Purchaser and Seller agree to the following
additional terms and conditions:

(a) Purchaser shall apply for the Loan from a lender acceptable by both the
Purchaser and Seller ("Lender”) within three (3) business days aftsr the Effective Date of this
Contract.

{b) Purchaser agraes to comply with all requitements of the loan applicafion process
with Lender and agrees and authorizes Seller to obtain any information on the status of
Purchaser's loan epplication from Lender at any time.

(c) Purchaser shall obtain a written commitment from Lender for the Loan and
provide written documentation of such loan approval to Seller within twenty (20) days from the
Effective Date of this Contract. The date thaf such lean approval documentation is provided to
Sefler is referenced as the “Loan &pproval Date”, It is undersiood and agreed that such loan
approval will be conditioned on the approval of additional information or other events, which
Purchaser agrees to pravide andfor perform accordingly,

() Once Purchaser has provided Seller with written cocumentation of loan approval,
whather conditional or nof, this Confract becomes uncondifional insofar as financing is
concerned and Purchaser becomes personally lizble to close this fransaction; and

(e) in the event loan approval is conditional and/or expires during the term of this
Confract, Purchaser represents and warrants to Seller that Purchaser will fulfill any and all
further requirements and conditions, including without limitation, any renewsi, replacement or
reinstatement of such loan commitment prior to Closing and will accept all terms and conditlons
of such Loan at the ime of Clesing. Changes in Purchaser's financial circumstances and/or
economic market conditions shall not excuse Purchaser from closing this ransaciion.

4
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The initial Payments shall not be delivered o the Safier’s Depository prior to the
Lozn Approval Date.

L &

(g) Any appraisals shall be paid for by Purchaser.

Purchaser's fallure 1o tirmely apply for the lLoan, execule and furmish all required
documentation reiated thereic, and provide io Seller evidence of loan approval, whether
sonditional or not, within twenty (20} days from the Effective Date of this Contract, shal
constitute a breach of contract. In the event Purchaser fails {o cure such breach within three (3)
days Tollowing Seller's written notice of such breach, Seller may, at Seller's option, cancel this
Contract and Salisr shall b2 antitled to all remedies sst forth herein with the exception that in thse
event Purchaser is unable fo obtain loan approval within said twenty (20) day psriod afier
diligent and reasonabls effort and following written nofification to Seller, Purchasar will be
entitled 1o a refund of the Initlal Payments, less Two Thousand Dollars ($2,000.00), which shall
be paid to Seller as conslderation for Sellet’s removing the Unit from the markat and

adminisirative expenses, and the parties shall have ho further obligations to each other.

4, Seisction of Materials/Alleration of Unit.  Purchaser agrees {0 make selections of
matatials, fixtures and finishes within one hundrad twenty (120) days from the Effective Dale of
thia Coniract uniess extended in writing by Seller or the general contractor selacted by Sefler in
its sole and absolute discretion ("General Contractor”). Absent timely, writien selections being
made, Seller is authorized, at its optlon, to use its own pre-selecied, standard materials, fixtures
and finishes to maintain its normal consiruction schedules. Purchaser acknowledges that this
Contract does not contemptate the consfruction of an individuaily designed Unit except to the
axtent that special features or Upgrades are specifically sef forth herein or in a subsequent
written amendment to this Contract agreed to by both Purchaser and Seller. The Purchaser
therefore, agrees that Purchaser shall not seek or demand additional fealures and amenities,
adjustments in the Plans and Specifications, or the expansion of warranties beyond the terms of
this Contract or zny writlen amendments. [f Purchaser violates the agreements in this
paragraph, that violation shall be 2 material breach of this Coniract and shall entitle Seller
immediately fo cancel this Contract and recsive or retain the Initial Payments, and ail other
sums paid by Purchaser pursuant to this Coniract as liquidated damages. 1t is further noted that
Seller's use of model units or reference o other construction by Seller is intended only fo
dermonsirate the quelity of finish detail, the basic floor plans and styles of the units avallable for
purchase, The Unit may not conform, except as herein noted, to any model unit in any respedst,
or contain some or gll of the amenities featured, such as finishings. Unfll such time as all of the
units in the Condominium have been sold, Seller reserves the right to make such use of the
unsold units and the Common Elements as ars necessary for s sales program. Such use,
however, shall not unreasonably interfere with the enjoyment of the Condominium by the other
owners of units. Seller reserves the right to lease or rent zll remaining unsola units fo such
persons and upon such ferms as Seller may provide in its sole discretion.

3 (T

5. Change Orders/Upgrades/Cusiomizing. NO  CHANGES, UPGRADES, OR
CUSTOMIZING will be allowed after this Contract is signed by both Purchaser and
Seller uniess a changs order is signed by both Purchaser and Seller and such Change
Order is paid in full prior to commencement of the work. All approved changes,
upgrades and customizing will require drawing revisions provided by the Purchasear's
Architect and signad by both Purchaser and Seller's General Contractor, regardiess of

G
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how mindrnal the change. Payment for changes, upgrades and customizing will be
required to be paid directly fo Seller {and not through Title Company) prior io

commencement of the work, Also, the General Coniractor will provide project miizstone
date requirements for all of the following:

Purchasar changes and customizing.
Purchaser furnished materials.
Purchaser furmnishad work.

awr

In the event that any change, material substitutions, or customizing waork will not be
available by the milestone date, the building standard material will be insialied so as not to delay
the lssuance of a Cariificate of Occupancy. Purchaser will then have fo customize or install
special order materials that did not arrive by the milestone date after Closing.

All changes, upgrades and customizing shall be completed (drawing approved and
signed by the Purchaser and Seller) no leter than such date approved by ifhe General
~ n;,

Contracior.

G. Insuiation. The Unit will have insulation installed in accordance with applicabie building
codes,
7. Lctivities bv  Purchaser/Construction Hazardé/lndemnity. © The Purchaser, unless

otherwise agreed to by Seller in writing, shall not do or cause to be done any work, or alfer or
cause the alteration of any portion of the work, whether complete or incomplete, on the Property
or in the Unit before Closing. This prohibition includes actions by Purchaser individually, as well
as requests by Purchaser for work to be done by third parties or requests directly to Seller's
smployses or subcontraciors. Purchaser, or anyone acting on behalf of Purchaser, shall
coordinate all activities to which Saller doas agree with Seller’s Project Manager to ensure that
any work performed does not damage, restrict or delay Seller's construction activities, Any
damages by Purchaser or Purchaser's agents to work done by Seller, or delay caused by
Purchaser or its agents, shall be reflected in a Change QOrder and paid by Purchaser upon
presentation. Because of potential safety and health hazards present during construction of the
Unit, the Purchaser agrees to restrict Purchaser's entry onto the Property or in the Unit prior to
Closing. Purchasar's entry onto the property or info the Unit prior 1o closing shall be by
appoiritment only and not more often than Saturdays and Sundays during regular office hours of
the Sales Office. Should Purchaser, its agents, representatives, or invitees enter onto the
Property or into the Unit prior o Closing, PURCHASER SHALL AKD HEREBY AGREES TO
INDEMNIFY AND HOLD SELLER AND SELLER'S GENERAL CONTRACTOR HARMLESS
FROM AND AGAINST ANY AND ALL CLAIMS, DEMARDS OR CAUSES OF ACTION
ARISING [N FAVOR OF PURCHASER, OR ANY THIRD PARTY WHO ENTERS ONTQ THE
PROPERTY WITH OR AT THE REQUEST OF PURCHASER, ON ACCOUNT OF BOBILY
INJURY, DEATH OR DAMAGE TO OR LOSS OF PROPERTY IN ANY WAY OCCURRING
OR INCIDERNT TO THE CONDITION OF THE PROPERTY AND/OR THE UNIT. THIS
INDEMNITY IS GIVEN TO SELLER REGARDLESS OF WHETHER SELLER OR TS AGENTS
OR EMPLOYEES ARE NEGLIGENT IN WHOLE OR IN PART AND EVEN WHEN THE
INJURY, DEATH OR DAMAGE S CAUSED BY THE SOLE NEGLIGENCE OF SELLER.

5
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g. Construction Schedule/Effecis of Bullding Activities.  The unit is or will be constructed
substantially in accordance with plans and specifications to b2 preparzd by Seller's architect
{the "Plans and Specifications”) based on the pr»—iimm ary plans and specifications praposed
by Seller's architect, and reviewsd by Purchaser and any Change O. iars, subject o normal and
accepiable tolerances and pursuant fo standard building practices found in residential
construction in Las Vegas, Clark County, Nevada. The construction of the Unit is also subjsct to
any changes in the Plans and Spacification, matedals, fxtures or methods as are taguired by
federal, state or local governmental authority, and other amersdmr—ﬂtq and adjusiments o the
Plans and Specificaticns by Seller that do not afiect the fair market value of the Properiy or the
Unit. In consfructing the Unit, Seller shall employ its normal concwucvor! schedule, which shall

1y V¥

be subject to changﬁ orders, delays by third parties or Purchaser, and other conditions beyond
the Seliler's control. Ssller and Purchasar recoghize if is nof possible {o agree to a specific date
of completion of the Unit. Purchaser expressly acknowledges Seller has not represented,
warranted, guaranieed or commitied {o any completion date or schedule ofher than as set forih
herein. Accordingly, any fallure to complete the Unit by Purchaser's desired or anticipatad
completion date shall not excuse Purchasar from perdformance or give Purchaser the right to
terminate this Contract, and Selier shall rict be liable fo Purchaser for any damugea restiliing
from Seller's Inabiiity or fallure to complete thn Unit except for those provided for in Paragraph
18 of this Contract. Purchaser recognizes that the construction of the Condantinium imposes an
inherent risk to health of iandsecaping presenﬁy located on the FProperty, if any, and heraby
acknowledges that Seller cannot guarantee the viability of any such landscaping., Purchaser
further recognizes that at the titne of Clasing and for a reasonable period of time thereafter, the
Common Elements and amenities for the Condominium may not be completed (for exampie the
swimming poal, lobby, landscaping, cofridor finishes, carpeting, ete.), which may be damaged
by the process of unit owners moving in. The ncompletion of any such construction shall not

affect the final inspection, approval of the Purchaser's Unit, and execution of the Certificate of
Acceptance as hereinafter set forth.

9, Final Inspection and Approval of Unit,  1If any portion of the Unit has been completed at
the time this Coniract is executed, Purchaser c.k*nowledges that Purchaser has inspected and
has had the opportunify to have the Unit, all improvemenis and the Land inspected by a
licensed inspector, engineer, or other pro"““s.tonal of FPurchaser's choice {which inspections
shall be at Purchaser's expense and shall be strictly by appointment scheduled through Seller's
Project Manager or Building Supervisor) ahd hereby accepis the Unit and Condominium
building, togsther with all improvements on the Land as built. f the Unit has not been
completed as of the date of this Confract, Purchaser agrees prompily fo comply with Seller's
request for Purchaser to conduct a final walk-through inspection of the Unit and Condominium
bullding, together with all improvements on the Land prior to Clasing, and 1o certify in writing on
the Certificate of Accepiance and Final Punch List form aftached as Exhibit B (the "Certificats
of Acceptance™) that the Unit and Condominium builaing, togn'ther with all improvemeants on the
and have been completed in substantial cenformi*y with the applicable Plans and
Specifications and this Contract. Purchaser's fallure or refusal to execute the Certificate of
Acceptance shall constitule and unqualified acceptance of the Unit, and shall refieve Seller of
any obligation to remesdy all deficiencies and nullity any of the warranties referenced in
Paragraph 12 of this Contract, Addifionally, Seller may, at its oplion, treat Purchaser's refusal to
execute the Certificate of Acceptancn as a material breach of this Contract, entitling Seller to
cance! this Coniract and refain all deposits and payments (including without Emitation the Initial
Payments). FPurchaser is encouraged fo perform a comprehensive inspaction at the time of the

7
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walk-through since this inspection will be Furchasar's only opportunity to identify for Seller these
items requiting correciion or adjustment. Any exceptions noted on ihe Cerifficate of Acceplance
by Purchaser curing that inspeciion shall not delay the Clesing, but shall be substantiaily
remeadied by Saller as soon as practicable, subject to delays caused by the waeather, availablility
of materals and lahor, and other occurrences beyond the condrol of Selier. Purchaser shall

provide Seller with written confirmation that the exceptions have been remadied.

10. CLOSING PROCEDURE,

&, THE CLOSING QF THIS TRARSACTICN SHALL GCCUR IN ACCGRDANCE
WITH THE FOLLOWING TERMS AND CONDITIONS:

1. PURCHASER SHALL SCHEDULE AND COMPLETE A FIRAL PRE-CLOGING
WALK THROUGH INSPECTION ARD EXECUTE A FINAL PURCH LIST WITHIN FIVE (5
BUSINESS DAYS FOLLOWIRG NOTIFICATION TO PURCHASER BY FACSIMILE OR
PERSONAL DELIVERY FROM SELLER OR SELLER'S GERERAL CONTRACTOR THAT A
CERTIFICATE ©F OCCUPAKCY OR ITS EGUIVALENT FOR THE UNIT HAS BEEN
CGETAINED 8Y SELLER OR EARLIER BY MUTUAL AGREERERT BETWEEN SELLER ARD
PURCHASER, THE PUNCH LIST SHALL BE SIGNED ARD DATED BY SELLER AND
PURCHASER AND ATTACHED A8 AN EXHIBIT TQ THE CERTIFICATE OF ACCEFTANCE
REFERENCED HEREIN ABOVE N PARAGRAFM &,

2. WITHIN FIVE (5) BUSINESS DAYS FOLLOWING THE DATE OF EXECUTION
OF THE PUNCH LIST, PURCHASER SHAEL CAUSE PURCHASER'S LENBER, IF ANY, TO
SCHEDULE AND PERFORM LERDER'S FINAL INSPECTION,

3.  CLOSING SHALL OCCUR WITHIN FIVE (5) BUSINESSE DAYS FOLLOWIRG
THE LENDER'S FINAL INSPECTION, OR IN THE EVENT THERE [& HO LENDER, CLOSING
SHALL DCCUR WITHIN FIVE (5) BUSINESS DAYS FROM TRE DATE OF EXECUTION GF
THE PUNCH LIST,

B. PURCHASER AGREES TO PAY TO SELLER AT CLOSING THE CASH SUNM OF
TWO HUNDRED FIFTY DOLLARS (§250.00) PER DAY FOR EACH DAY CLOSING AND
FUNDING DCES NOT OCCUR AFTER TEN {10) DAYS FROM THE DATE SELLER ARD
PURCHASER EXECUTE THE PUNCH LIST, AS LIGUIDATED DAMAGES, ARD ROT AS A
PEKALTY, FOR PURCHASER'S DELAY [N CLOSING. PURCHASER ARD SELLER AGREE
THAT SELLER’S DAMAGES FOR PURCHASER'S BELAYED CLOSING ARE BDIFFICULT
TO ASCERTAIN AT THE EXECUTION OF THIE CONTRACT ARD THE DAILY LIQUIDATED
DAMAGES ARE A REASONABLE ESTIMATE OF SUCH DAMAGES,

C. THE GENERAL CONTRACTCOR OF SELLER SHALL COMPLETE THE FINAL
PURNCH LIST TEMS WITHIN THIRTY (30) BUSINESS DAYS AFTER THE BDATE OF
CLOSING OR THE DATE OF THE PUNCH LIST WALK THROUGH, WHICHEVER IS LATER,
ARD SHALL BE EXTENDED AS KEASONABLY NECESSARY DUE TO ANY DELAY
CAUSED BY ANY ENTITY OR PERSON OTHER THAN SELLER AND GENERAL
CONTRACTOR, INCLUDING WITHOUT LIMITATION, THE LEAD TIME REQUIRED FOR
ORDERING MATERIALS, ACTS OR OMISSIONS OF THIRD PARTIES PROVIDING WORK
FOR PURCHASER OR THE URIT, OR ARY LIMITATIONS ON ACCESS TO THE UNIT,
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g, POSSESSION OF THE PROPERTY SHALL BE BELIVERED BY SELLER TO
PURCHASER UPON CLOSING ARD FURDING, PRIOR TG SUCH DATE, PURCHASE
SHALL HAVE NO RIGHT OF POSSESSIOR, s»ef‘Lt.EDEf’\lG BUT NOT LIMITED TO ARY
RIGHT TO THE PERFORMAKCE OF ANY WORK, MODIFICATIONE OR CHARNGES OF ANY
KIND TC THE PROPERTY. FURTHER, IT I8 UFuDﬂRﬁTG{}E} ARD 15.,(-3f*‘:.E:'_“EEIi PURGHASER

Wh B EIRSS
E.!l‘!!

MAY NOT GCCUPY THE PROPERTY AZS A RESIDENCE UNTIL THE [SEUAKCE CF A

CERTIFICATE OF E}uSUF‘AﬂCf ON THE BULDING SHELL AND A %Ln LENG FINAL
[NSPECTION GF THE UNIT (CRITE EQUIVALENT) HAVE BEEN ISSUELD.

E. IRMMEDHATELY USON THE CLOSIRG, TITLE COMPARY SHALL PAY TO
SELLER N [MBMEDIATELY AVAILABLE FUNDS THE PURCHASE PRICE ARD ALL GTHER
SUMS TO BE PAID TO SELLER AT CLOSING PURSUANT TO THIS PURCHASE
CONTRACT, LESE ARY PORTION OF THE PURCHASE PRICE THAT HAS PREVIOUSLY
BEEN PAID TO SELLER, OR WHICH IS TO BE PAID TO SELLER BY THE DEPGSITORY
AT CLOSING FROM THE TRUST ACCCGUNT,

E, THE FOLLOWING SHALL SURVIVE CLOSING: UPGON  CLOSIRG,
PURCHASER WILL BE DEENED TO HAVE WANNED ALL CLAIMS TO ThE EXTENT
ﬁ.Rth [TTED BY LAW ARD TO HAVE ACKNOWLEDGED THAT SELLER HAS FULFILLED
nLL ITS CONTRACTUAL OBLIGATIONS EXCEPT FOR PERFORMANCE OF ITEME ON
THE CERTIFICATE OF ACCEPTAKRCE ARD ARY WARRANTY CLAIMS COVERED IN
SELLER'S LIMITED WARRANTY (SEE PARAGRAPH 12).

11, Convevance of Title and Claosina Costs,

(2) Seller agrees ta convey the Property fo Purchaser by a grant, bargain and sale
deed, free and clear of all liens except those created incident {o the funding of the Loan and free
of all other imitations except the Declaration, and other encumbrances, easements, future ad
valorem taxes and assessmerits and other matters of record affecting the Property that are
common to the platted subdivision of which the Property is part, as well as minor
encroachments that do not unreasonably restrict the use of the Properly and whatever
easements and resiriction indentures Seller deems necessary for maintenance and sarvicing of
sanifary and storm sewers, streets, and maintenance and operation of all common facilities and
common areas (coliectively referred fo as the "Permitted Exceptions”™)., Current years ad
valorem taxes will be prorated by the {otal number of Units to the date of Closing and Purchaser
shall &f Closing pay the current instaliment of the current vear's ad valorem texes. Purchager
must change the name on the tax rolls and split out the account on the Unit.

(b} At the Closing, Seller shall furnish at ifs expense, the grant bargain and sale
deed and a CLTA Standard Form Owner's Title Insurance Policy from the Title Company
insuring the title to the Property for the full Purchase Price and shall pay any fransfer taxes
imposed in connection with the recordation of the deed. The fitle policy shall contain only the
usual standard exceptions and the Permitted Exceptions. The County Assessor has the
authority to re-assess the Property, as newly constructed praperty, at the time the Property is
conveyed fo Purchaser. At that time, the Assessor may issue a supplementsl tax biff o
Purchaser for the tex difference resul‘ting from that re-assessment. Purchaser shall be solely
obligated for payment of such difference fo the County. All prorations of taxes as provided in
Section 11(2), shall be based on the pre-closing taxes for the Froperty and Selier shall have no
responsibility for any subsequent ad|ustment.
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12. Limited VWarranfv on Unit.  Seller warrants the Unit agalnst defects in workmanship and
material but onily in accordance with, and as limited Dy, the limited warranty (the “Saller's
Limited Warranty”) provided by Seller and dalivered to Purchassr at Closing, a copy of which is
stiached o the POS. Selier's Limiled Warranty shall not bacome affective, however, unfil
Purchaser has paid o Ssiler the tolal Purchase Price, plus all sums due and not previously paid
under any Change Order, and Purchaser has satisfiad all of Purchaser's obligations under this
Contract, icluding execution of the Certificate of Acceptance. T IS UNDERSTOCD AND
AGREED THAT SELLER'S LIABIITY UKDER THIS CORTRACT FOR THE
CORSTRUCTEON OF THE UNIT OR THE PROPERTY DESCRIBED HEREIN IS LIMITED TG
THE REMEIMEE PROVIDED N SELLER'S LIMETED WARRANTY AND ERFORCEABLE
SCLEY THROUGH THE ARBITRATION PROCEDURES PRESCRIBED HEREIM, As o items
not of Seller's manufacture, such as any air conditionsr, water heater, refrigerator, range,
dishwasher and cother appliances, equipment or "consumear products”, as defined by the Federal
Trade Commission, Seller agrees to pass along fo Purchaser the manufacturar's warranty,
without recourse. Purchaser acknowledges that Purchaser has been provided an opporiunity o
review the warraniies for all consumer producis to be included within the Unit and realizes that
Seller itself is making no warranty on such items. If any consumer products with manufacturer's
or supplier's written warranties have not been instalted i the Unit as of the date of this Contract,
Seller, as representative only of the manufacturer or supplier, agrees fo make those warranties,
if any, available to Purchaser upan Purchaser's request before such products are installed.
SELLER’S LIMITED WARRANTY IS5 THE ONLY WARRANTY APPLICABLE TO THIS
PURCHASE, ALL OTHER WARRANTIES, EXFRESS OR IMPLIED, WHETHER ARISING
UNDER STATE LAW OR THE MAGHNUSON-MOSS WARRANTY ACT, IRCLUDING, BUT
ROT LIMITED TO, ALL (MPLIED WARRANTIES (OF GOOD AKRD WORKKMANLIKE
CONSTUCTION, FITNESES FCOR PARTICULAR PURPOSE, HMERCHAKNTABILITY OR
HABITABILITY, ARE DISCLAIMED AND EXCLUDED, UNBER NO CIRCUMSTANCES
SHALL SELLER BE LIABLE FOR ANY SPECIAL, INDIRECT OR CONSEQUENTIAL
DAMAGES, INCLUDING, WITHOUT LIMITATION, ANY DAMAGES BASED OKH ALLEGED
DIINUTION EN THE VALUE OF THE PROPERTY OR THE UNIT. AS TO ARY WARRANTY
WHICH CANRRNOT BE DISCLAIMED ERTIRELY, AND AS TO ARY EXPRESS WARRANTY
THE TIME 1N WHICH A JUDICIAL OR ARBITRATION PROCEEDING FOR BREACH OF AHY
SUCH WARRANTY MAY BE BROUGHT SHALL BE TWO (2) YEARS FRON THE TIME THE
CAUSE OF ACTION ACCRUES. The provisions of this Paragraph 12 shall survive the Closing.

13. Nofice of Reflance on Written information from Third Parties and Govarnment Acencies.
Seller has refied upon written infarmation from various third parties and governmental agencies
concerning the selection of the Property as a home site and the materlals, components and
construction technigues incorporated into the Unit.  Generelly, this written information concems
matters about which these third parties and governmental agencies have special expertise, or
which is provided fo Seller or disseminated fto the public pursuant io specific statutory,
regulatory or other legal requirements. This written information periaing to the flood zone
characterization of the Property, soil characteristics, the suitabllity of the Property and ths
surrounding subdivision for habitation, the propristy of construction technigues, and the
suitability of the materials and components incorporated info the Unit.

14. Land Use.  Seller has informed Purchaser and Purchaser acknowledges, recognizes
and agrees to the foliowing:
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(&) Seller has no control over and is not responsible for any sasemeants on, adjacent
to, or in the vicinity of the Property and Purchaser understands that individuals, corporations
andfar utjliies may have specific rights granted by those sasements, if any, including, but not
fimited to, sccess and use of the property cescribed by the sasements, which easement rights
may exist whather or hot such easements are being ulilized at the present time;

(b) Saller has no conirol aver the land which is not ownad by it that is neighboring or
in the vicinity of the Property and makes no representation as to what subdivision or project
amenities may be provided or what use is or will ba made of neighbaring land. Without imiting
the generality of the foregoing, views from the Unit may be obstructed by future development of
neighboring land and Seller disclaims any representation that views from the Unit will not he

YN

alterad or obstructed by development of neighboring land; and

() Selfer reserves the right to alter, change, andfor disconiinue its prices and
pullding program on any urits.

15, Environmeniat Conditions Disclaimer. 3ELLER MAKES NO WARRANTIES, EXPRESS
OR IMPLIED, ABOUT ANY EXISTING OR FUTURE HEALTH HAZARD OR ANY OTHER
ENVIRONMENTAL CONDITIONS ON THE PROPERTY, IN THE UNIT OR FROM ADJACENT
SQURCES, INCLUBING, BUT NOT LIMITED TO, MOLD AKDIOR MILDEW, EXPOSURE TO
FLECTRIC AND MAGNETIC FIELDS, SHIFTING OR INSTABILITY OF 20l CONDITICNS
AND POSSIBLE PRESENT OR FUTURE POLLUTION OF THE AIR, WATER OR SOIL
{INCLUDING RADON GAS) FROM AN SOURCES OR IN ANY MANNER,

16. Soil Conditions, Foundations and Landscaping.  Seller discioses and represents to
Purchaser that the foundation plans for the Condominium will have been signed and sealed by a
Registerad Public Enginger of the State of Nevada and approved for consfruction as designed
and supervised during construction by the applicable municipal or govemmental authority, Dua
fo the solt conditions in and around Clark County, Nevada containing significant amounts of
expansive clays which expand drametically if there Is water penetration or seepage in the
immediate proximity or under the foundalion and confract significantly If there is an gbsences of
moisture content in the immediate prodimity or under the foundation, Safler cannot have
responsibility for foundation cracks, shifts, damage, or worse, due to the soll conditlons and the
presence or absencs of water In, under or around the foundation. These expansion and
contraction characteristics of the soil can anhd will cause foundation cracks, shifts, damage
ancgfor worse, THIS CIRCUMSTARCE OF THE SOIL CORDITIOKS AND POTEKTIAL

i E
FOURDATION PROBLEMS RELATED TO WATER OR THE ABSENCE THEREOF ARE HNOT
COVERED BY THE ATTACRHED SELLER'S LIMITED WARRANTY. SELLER EXPREQSLY
DISCLAIMS AND EXCLUDES ALL WARRANTIES EXPRESSED OR IMPLIED, WHETHER
ARISING UNDER STATE LAW OR THE MAGNUSON-MOSS WARRANTY ACT, INCLUDIRG
BUT ROT LIMITED TO, ALL IMPLIED WARRANTIES OF GOOGD AND WORKMARLIKE
CONSTUCTION, FTHNESS FOR PARTICULAR PURPQSE, MERCHANTABILITY OR
HABITABLITY. PURCRASER EXPRESSLY AGREES THAT IF SELLER 18 EVER FOURD
OR DETERMINED TO BE LIABLE FOR DAMAGES TO PURCHASER BY VIRTUE OF ARY
CORNDUGT, ACY OR OMISSION RELATED, DIRECTLY OR INDIRECTLY, TO THE
FOUNDATION, THAT SELLER'S LIABIITY SHALL BE STRICTLY LIMITED TO THE
REPAIR OF THE FOUNDATION AND THE URNIT AND THAT SELLER SHALL NOT BE

LIABLE FOR ANY SPECIAL, INDIRECT OR CONSEQUENTIAL DAMAGE, INCLUDING,
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WIHGUT LIMITATION, ARY DAMAGES FOR DIMINUTION IN THE MARKET VALUE OF
THE FROGPERTY OR UNIT.

in this Contract shall survive and remain In effect after the Closing unless otherwise specifically
nravided.

tpuleted Damages/Default. If Purchaser fails to perform any of Purchaser's obligations
uncer the Contract (including making the inital Payments, scheduled deposits and other
paymanis) Furchaser will be in "default”. 1f Purchaser is stilt in default ten (10 days after Sefler
sends Purchaser notice thergof, Sefler shall be entitted to the remedies provided herein. i,
however, Purchaser's defauit Is in fatling to closs on the scheduled date, then Selier shal
have the absolfute right in its sole discretion, fo cancel this Cenfract without giving

1

Purchaser any prior [or subsequent) notification or oppoartunity to close at a later date.

[ ]
18]
gl
-
1

Upon Purchaser's default (and the expiration of any notice period, if applicable), all
Purchaser's rights under this Contract will end and Seller can resell the Property without any
accounting to Purchaser. Purchaser understand that because Sellar has taken the Property off
the market In contemplation of Purchaser's falthiul performance of the terms of this Contract,
has spent money on sales, advertising, promotion and construction and has incurred other costs
incigent fo this sale, Purchaser's default will damage Seller, As compensation for this damage
in the event Seller cancels this Contract because of Purchaser's default, (including, without
limitation, Purchaser's failure fo close on the scheduled date), Purchaser agrees to turn over o
Sefler and authorizes Seller to keep the Initial Payments and all deposits and other pre-closing
advance payments (including, without limftation, those on options, exiras, upgrades and the fike)
Purchaser has then made (and which could have been required to have been made had
Purchaser not defaulied) and all interest which was, or would have been, eamead on them, ali as
iquidated damages (and not as & penalty). Purchaser and Seller specifically agrse that Seller's
damages for Purchaser's default are difficult to ascertain at the exesution of this Contract and
that there Is no other precise method of determining Seller's damages, and Purchaser and
Selier agree that this is a reasonable estimate of Seller's actual damages.

Alternatively, Seller will have the right fo specifically enforce this Contract, but wifl not
sue Purchaser for any other damages. I Purchaser defaults, Purchaser promises not to sua for
the return of any part of the Initial Payments, Purchaser's deposits or other payments, Any
damage or loss that occurs to the Property while Purchaser is in default will not affect Salier's
right to liquidated damages.

Upon receiving written notification fram Selfer in the form of a “Notice of Default Under
Purchase Contract’, the Depository and the Title Company are explicitly, expressly and
irrevosable authorized, instructed and directed by Purchaser to immediaielv releasa the Initial
Payments and ail deposits and other pre-closing advance payments, and ail intereet accrued
thereon, to the Seller without any further instruction from the Purchaser, 2nd to do so without
regard to any subsequent or fulure objection to such release by the Purchaser. Purchaser
agrees that, in connection with such release to the Seller by the Depasitory or the Title
Company, Purchaser releases, remises and relinquishes the Depositary and the Title Company
from and against any and all responsibility and/or liabliity to Purchaser as a result of the defivery
of the Initlal Payments and deposit/advance payments to Selier as set forth hereinabove,
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It Seller defaults under this Contract, Purchaser will give Seller thirly (30) days written
notice of it and if Seller has not cured ihe default within such paried or, if the cure cannot be
compieted within thirty (30) days and Selier has not begun to cure the default within such thirty
(30) day period, Purchassr shall have the right to request and recetve a return of the initial
Fayments and all of the Purchaser's deposits nemed hersundar, and all accrued interest
thereon, and shall be entitied o reimbursement of reasonable cut-of-pocket expenses incurred
in cannection with this transaction up fo, but not to exceed five hundred dollars {$500.00), The
remedy afforced Purchaser in this paragraph as a result of a default by Seller constiiuiss
Purchaser's sole and exclusive remedy and Purchaser agress that Purchaser will not sue for

£

F=S}

specific performance or for any other claim, or otherwise pursue Seller for any ofher damages.

This Paragraph 18 will survive Closing.

19, Ashitrafion/Limitation of Claims.  All ciairos, including, without fimitation, construction
defects, breach of this Contract, breach of warranly, or otherwise, are fimited solely o the
specific remedies provided jor herein, including Paragraph 18 above, and Paragraph 24 below,
Purchaser and Seller hereby further agree that any controversy, claim or dispute arising out of
or relating to (a) this Contract, (b) any breach thereof, (c) the sales transaction reflectad in this
Contract, (d) the construction of the residence which is the subject of this Confraci, and/or (e)
any reprasentations or warranties, express or impliad, refating to the Property and the Unit, shall
be decided by mandatory and binding arbitration. Seller and Purchaser agree the following
shali apply: (a) the arbitration shalt be decided by one (1} arbitrator. The Pariies shall choose a
mutually acceptable arbitrator, and in the event the parties cannot agree on the selection of the
arbitrator, each party shall choese an arbitrator and these two (2) arbitrators shall agree upon
the appointment of a third arbitrator who shall be the sole arbitrator; (b) the fees for the
arbitration shali be shared equally by the parties and reimbursed fo the prevalling party by the
non-prevailing party, and such fees shall be consistent with the fees currently charged by
arbitrators In Clark County, Nevada without regard to the amount in controversy; (c) a final
binding award by the arbitrator shall be made within thirty (30) days from the date of the first
notice of the dispute unless extended by mutual agreement or good reason by the arbitrator;

and {d) the arbitrator shall be required to enforoe the terms of this Contract and apply applicable
law to support the arbitration decisien.

All decisions by the arbitrator shall bs final, and any judgment upon the award rendered
by the arbitrator may be conflrmed, entered and enforced in any court having proper jurisdiction,
Any action, regardless of form, arising out of the transactions under this Contract must be
brought by Purchaser withis two (2) years from the dats the cause of action acorues.

20.  Biokerage end Finder's Fees. Seller has retained, by a separate written agreement a
licensed real estate broker (“Listing Broker™) to represent Sellsr,  Any other Broker is
Purchaser's Agent. Except for the brokers previous fisted, Seller and Purchaser hersby
represent and warrant to the other that neither nas contracted with any real estate broker, finder
or other party In connection with the purchase of the Property, and that no other third party
{including Purchaser) shall be entitled o payment of any fes or compensation as a result of
Purchaser's acquliring the Property. Seller shall pay Listing Broker the fee specified by separate
agreement between Listing Broker and Seller. Listing Broker shall pay any other broker three
percent (3%) of the sales price out of their commission, unless agreed to otherwise, upon

-iay W

Closing and funding, Each parly hereby agrees {o indemnify and hold the other harmiless from
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any loss, lighiiity, damage, cost or expense (including rea“ nable affomey's fees) resulting from
the breach of the foregoing representations and warraniiie

21, Atiomev's Fees.  If sither party employs an atformney or attorneys to enforce the ierms
of this Contract, either by arbitration, litigation or negoiiation, the losing party agrees t

L
reimbursa the prevajiing party for reasonsble attomey's fess, arbitration 1 fees, court cosis an
gypensas incurred.

DO 7

Ao,

2, Flre snd Cesualty, Should the Unit be pariially or wholly destroyed by fire ufmcis’mrmt
andafism, terrorism, Act of God, the result of a construction accident or other unanticipated
\e Or casualty prior ulusmg, Seller shall have the option to rebuild the U‘n as sopon as
ciicable, or cancel this Contract and refurn any Initial Paymenis {o Purchaser, Ssller's
dec’tsi{m to rebuiid the Unit or cancel the Contract shall be communicated to Furchaser inwriting
within forty-five (45) days of the loss, Purchaser acknowiedges that Purchaser shail have no
claim o or inierest in any insurahce proceeds aifribuiable to the ioss, and Purchaser shall
remain obligated to purchase the Property upon completion of the repairs or construction,

~,

r'°- i

“Ci (1:

23. Notices. All nofices required or permiited hereunder shall be in writing and shall be seﬂt
by messenger or first-class mail to Purchaser or Seller at the addresses indicated in thi
Contract, Tlme fimits specified in this Contract shall commence on delivery or thres (3) cray"
after mailing, whichevar is less,

24.  Miscellaneous Provisions. Time is of the essence of each and every provision of this
Contract. All remedies of Seller under this Contract shall be cumulative, No waiver of a right
provided by this Contract shall be effective unless stated in writing and signed by the party
against whom enforcement of the walver is sought. No waiver by Seller or Purchaser of any
breach of any provision of this Contract shall be construed as a waiver of any later breach.
Subject to the next sentence, this Contract is binding upon the heirs, executors, administrations,
successors and assigns, of the respective parties. Purchaser's rights under this Contract may
not be assigned, transierred, pledged, morigaged or, encumbered by Purchaser without the
orior written consent of Seller and any attempt to do so shall be void and of no effect. Seller’s
failure to give its consent to an assignment shall not give tse to any claims or damages against
Seller, Furthermare, this Contract shall not be recorded. Purchaser shall not market, Hst or
advertise the Unit for sale or lease in any public medium, whether print or slectronic
media multiple listing service or any other publicly avallzble msthod or form untit said
unit is closed and funded. The preceding sentence is not Intended to limit Purchaser's
right to convey and transfer the Unit after Closing, but rather to lim#t public marketing of
the Unit that competes with Seller for a Himited period of time. Purchaser acknowisdges
that Sefler would not sign this Contract but for Purchaser's promises in this Section 24.

in the event Seller damages any Purchaser-furnished item or work, Seller may &l its
option either replace same of repalr same in & reasonable manner and © a reasonable extent;
mrovided howsver, in no event shall Selier be reguired 10 expend more than five hundred dollars
($500.00) to repair or replace any Purchaser-fumished ltem or work,

PURCHASER ACKNOWLEDGES RECEIPT OF THE PUBLIC OFFERING
STATEMENT AND ALL ATTACHMENTS THERETO AND AS A PART OF THE

CONSIDERATIOR HEREIN, AGREES TO BE BGURD BY ALL TERMS ARND CONDITIONS
CONTAINED THEREIN WHICH SHALL SURVIVE CLOSING,
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25. Confract Represents Entire Agreement.  This Coniract contains the entire agresment
between Seller and Purchaser with respect to the purchase of the Property and the construction
of the Unit, and replaces all prior agreemants or undersiandings, if any. Selier is not bound by
any statement, promise, condition or stipulation not specifically set forth in this Contract. NG
SALESPERSON CR REPRESENTATIVE OF SELLER HAS ARY AUTHORITY TO MAKE
ANY ORAL STATEMENTS OR AGREEZMENTS THAT MCDIFY, ADD FO OR CHANGE THE
TERME AND CONDITIONS OF THIS CORTRACT, AKD PURCHASER ACKNOWLEDGES
THAT PURCHASER HAS KOT RECEIVED ANY PROMISE DR BEEN ADVISED OF AKNY
MATERIAL FACT ROT SPECIFICALLY SET FORTH IN THIS CONTRACT. The verbal
statements made to Purchaser on behalf of the Selier are not intended to, and do net, form any
part of any agreement betwesn 3eller and Purchaser, as they were undsrstood and agreed io
have besn merely made in the course of negotiations of the parties. No advertising or
promotional activities made or conducted by Seller or Seller's agents or representatives shall
be binding upon Seller unless the same are expressly set forth in this Contract or in &
subsequent written agreemernt executed by Seller and Purchaser, Neither this Contract nor any
memorandum thereof shall be recorded in the Official Public Records of Real Property of Clark
County, Nevada. In the event of recordation by Purcheser, this Contract may be terminated at
the option of Sefler upon notice by Seller to Purchaser, and the Initial Paymenis shall be
retained by Seller herein. ‘

26, Svedial Provisions, if any (if none, write “None™);

27, Performance of Acts on Business Days. As used herein, the term “business days” shall
mean Monday through Friday, unless any of such days is a U.8. federal hollday. Unless
specifically stated to the contrary, all references to days herein shall be deamed to refer to
calendar days. In the event that the final date for payment of any amount or performance of any

act hereunder falls on a Saturday, Sunday or holiday, such payment may be made or act
performed on the next sticceeding business day.

28, Counterparis and Fax Signatures, This Confract and refated documsnhis may he
“executed in any numbsr of counterparts, with each counterpart being deemed to be an original

instrument, but all such counterparts together shall constifute but one agreement. Fax
sighatures on documents wilt be treated the same as original signatures, however, sach party

agrees that they will promptly forward originally execuied documents to the other party if
requestised.

29, Addendum A and Addendum B are incorporated hereln as part of this Contract,

IN WITNESS HEREQF, the parties have exscuted this contract. The “Effective Dats" of this
Contract shall be the date on which the later to sign of Selier or Purchaser shall exesute this
Contract and deliver at least one fully executed counterpart to the other party hereto or to the
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Title Company. This Contract may be executed in multiple original counterparts, each of which
shall be an original for all purposes.

NOTE: THIS CONTRACT SHALL NOT BE BINDING UFON SELLER UNLESS AND UNTIL
EXECUTED BY SELLER.

PURCHASER MAY CANCEL THIS CONTRACT BY GIVING WRITTEN NOTICE GF SUCH
CANCELLATION TO SELLER AT ANY TIME UNTIL MIBNIGHT OF THE FIFTH CALENDAR
DAY FOLLOWING THE DATE ON WHICH THIS CONTRACT 18 EXECUTED BY
PURCHASER. A WRITTEN NOTICE OF SUCH CANCELLATION MUST BE GELIVERED
PERSONALLY TO THE SELLER, CGR SENT BY MAILING NOTICE THEREGF BY PREPAID
UNITED STATES MAIL TO THE SELLER OR SELLER'S AGENT FOR GERVICE OF
PROCESS, THIS RIGHT GF CANCELLATION DOES NCT APPLY IF PURCHASER HAS
PERSONALLY INSPECTED THE UNIT BEFORE SIGNING THE CONTRACT. THE SELLER
SHALL, WITHIN 15 DAYS AFTER RECEIPT OF A NOTICE OF CANCELLATION, RETURN
ALL PAYMENTS MADE BY THE PURCHASER.

SELLER: CURCHASER:
TOWER HOMES, LLC
Name:
By
Rotiney €. Yanke, Mahaging Mamber Name:
Date: . Pate:
Address; 4270 S. Decaiur, Sulie A-2 Adclress:
Las Vegas, Nevada 89103
Fhone: 702-262-6138 Home Fhone:
racsimile: Work Phona:
Facsimile;
=-Mail:
16
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Altachmanis:

Exhibit A - Description of the Land
Exhibit B - Certificals of Ac

soeptance
Addengum A
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EXHIBIT “A”
LEGAL DESCRIPTION

PARCEL NO, 11 AFPN: 176-04-601-012

THE WEST HALF (W 1/Z) OF THE SOUTHEAST QUARTER (SE 1/4) OF THE SOUTHWEST
QUARTER (SW 1/4) OF THE NORTHEAST QUARTER (NE 1/4) OF SECTION 4, TOWNSHIP 22
SOUTH, RANGE 60 EAST, M.D.B. & M.

PARCEL NO. z: APN: 176-04-601-013

THE EAST HALF (B 1/2) OF THE SOUTHEAST QUARTER (8B 1/4) OF THE SOUTHWEST
JUARTER (SW 1/4) OF THE NORTHEAST QUARTER (NE 1/4) OF SECTION 4, TOWNSHIP 22 8,,
RANGE 60 BAST, MDB. & M.

PARCEL NO, 3: APN: 176-04-601-014

THE WEST HALF (W 1/2) OF THE SOUTHWEST QUARTER (SW 1/4) OF THE SQUTHEAST

QUARTER (SE 1/4) OF THE NORTHEAST QUARTER (NE 1/4) OF SECTION 4, TOWNSHIY 22
SOUTH, RANGE 60 EAST, M.D.B, & M.
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CERTIFICATE OF ACCEFTAKCE
The undersigned, (whether one ar more, “Purchaser”), has inspecied the condominium unit in

Spanish View Tower Homes that Purchaser is purchasing (being Unit No, ), end has ha

2.

aceess and opporiunily {0 inspect all portions of the Condominium building, common arsas,

o

L
Q

—t

=
8%}
—
=]
T
-
-
!

vements focated on the Land (as described in

[}

tre Purchase Contract) with the exception of the intetior of other individual units

(“Improvements”), together with the opporiunity to review all Plans and Specifications (a3
gefined In the Purchsse Contract) for the Improvements, Purchaser has found and certifies the
Unit and improvements o be in the conaition required pursuant fo the Purchase Coniract unaer

which the Unit will be purchased and all improvements constructed in conformity with the

applicable Plans and Specifications.  Purchaser accordingly accepts the Unit and =&l

lmprovements in their present condition sublect only o the punch list items on Schedule i

attached hereto and hereby wailves any claims regarding construction, design or any other

architectural aspects of the Improvements and acknowledges that there is no warranty to the

same except as set forth in the Seller's Limited Warranty, and Purchaser otherwlse accepts zil

construction in its presant condilion.

EXECUTED ON THE DAY OF L 200
PURCHASER:
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ADDENDUMN "A"

Addendum {o Purchase Coniract between Tower Homes, LLC, a8 Seller, and
as Purchaser, covering the real property commonty known as Unit # , on the floor of
Spanish View Tower Homes, Tower No.

The foliowing Forms are aftached o and 2 part of this Contract:

M Almport Neise Disclosure
[] Gaming Overlay Disclosure
{1 County Zaning Disclosure
[ Dutiss Owed and Confirmation Regarding Real Esiaie Agent Relationship
[] Addendum B Spanish View Towsr Home Festures
Cate; Late:
Towear Homes, LLC Purchaser:
By: . Purchaser:
Rodney C, Yanke, Managing Member
Spanish View Tower Homes Addsndum “A” {o Purchase Contract
20
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ABDENDUM TO

reisrence 1o Purchase Cordract exacuied by

ey

“

Mo

)
T
£
T
L
o
2
)
i

, &8 Purchaser(s), dated

covaring the r

he razi property commaonly known as Unit #

., on the oot of Spanish View Tower Homes,

This Addendum, gpon its execution by both pariies is herewith made an integral part of the aforementioned Purchase Cantract,
WHEN PROPERTY COMPLETED THIS 13 A BINDIRG CONTRACT. IF ROY FULLY UNDERSTOOD,

SEEK COMPETENT LEGAL AlID ANDIOR COUNSEL BEFORE SIGNING
The untersigned Purchaser, having inspectad the above described proparty on the tarms and

condltions hereln stated and atknowiedges reczipt of a copy of this Adgendum.

All Righis Reserved
"Tower Homes (L
11/15/04 @ 4:50 p.m.

PURCHASER DATE

PURCHASER TIME

ACCEPTANCE OF OFFER TO PURCHASE
The undersigned Selier accepts the forepaing offer to purchase and rgrees to
szl the above described property on the ferms and conditions 2§ stated herein

and stimowledges receipt of copy of this spreemsnt,

SEBLLER DATE
SELLER TIME
21
Purchaser
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ADDENDUM “BY. GPAKIGH VIEW TOWER HOMES FEATURES

EXTERICKR FEATURES

The Spanish View Towser Homes Congominium is 1o be bullt according to plans and specification by
architects retained by Tower Homes, LLC {"Tower Homes”) with modifications by Towar Homes during
the construction process.

ertor |s £iFS and giass. Plans call for 8" of cancrets between floors. The p ty walis are double wall
consu'wnm with two lavers of drywaﬂ layers of R-19, sound insulation bhetwae «Iuda gnd 2 iayers of
shaatrock on sagh property owners side,
Dietalled and varied balcony railings compliment the building,

Double therma paned glass will vary in number and size due fo the variety of floor plans. The amount of
total glass area will vary depending on the ficor plan selectad.

The reof is & singla ply system cver tapered insulation on top of & 8" concrete deck,

The enclgsed awmmlng pools are oversized with nearby whirlnooi spas, There will be landscaning within
the poci courtyard, the motor court and &t the enirance. (Astro Turf)

15 acre guard aated communiiy
Spectacular City and Mountain View
Inside parking

Healln, Fitness and Welght Loss Center
Tennis courts

Racquetbali courts

Putting Gresns

Salon and Day Spa and Tanning Fadilities
Horseshee pit

Jogging/Walking Path

2 Dog Runs {Small dog & large dog area)
B Acres of Recreational Facilities

Chitdren's playground area

{Addendum B, Page 1 of 8)
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BUILDING FEATURES

There is & Catersr's kitchen for private functions.
There is an 8000 square foot Events Room with kitehen in Tower Twe.

Thera is = first class private health club with full time professional staff and staie-of-the-art eguipment
inciuded in HOA,

Ample storage rooms are available for purchase,
There is 2 concierge station in each lebby.
There are 102 guest-parking spaces plus sireet parking.

Thare zre four floors of inside Parking. 2 below grade and 2 above grade. Al units have 2, 10 foot wige
parking spaces. Thereis a limited number of parking spaces, avallable as an option.

Access to the privats parking garage is through controfied access gates. Each Homeownsar will recsive

two transmiiters,

Valet and Vehicle Appearance area in Towers One, Two and Thrag,
One waterless Automaobile Detall per month Insluded in HOA fee,
Pest Control included In MOA fee.

Water included in HOA fee,

Visitor aocess is through the lobby via a phone entry system that will also pravide the Homeowner
with video capabllity through thelr teievisicn.

24 Hour Armed Securty (CPR and medical emergency trained),

There are 5 elevators. Dimensions: £'8" wide x 5'5" deep and 9' tali are approximate. There I& an
express elevalor 1o the top four floors. (**Note: Floor #13 Is not counted.}

There are 3 statrway exlts from the hullding,

(Addendum B, Page 2 of 8)

All Rights Reserved tnitiala  Selier
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BUILDING FEATURES (canf)

There is a maintenance work area for an on-site employee. HisfHar duties will includs but are not imited

fo:
Landscaps Cleaning the pool
Cleaning garage arsa Cleaning hallways
Lighting Maintenance {on-site} Trash duty

£li structurat floors will be consiructed using plywood forms, thus there will be minar merkings in tha
concrate celiings.

The building has & fire sprinkler system for the common arsas as well as ths individual units.

Easy access (o the 215 Beltway,

(Addendum B, Pags 3 of 8)
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INTERIQR FEATURES

All residences will have a large coverad terrace with ceramie tils floors. Total squere foctaga varies with

floor plans.
Cellings are designed to be 11 feet on all fioors except the op three fioors which shall be 12 fest,
Mechanical plans call for most unlts to have two (2} AC units. (Water source heat pumps)

tInits wili have family rooms.

Large deluxe kitchens with brealkdast nooks with cranite and marble countertops and ficars, Delux

¢

dlsposal, Insta-Hot, Waik In kitchen panitry and dsluxe cabingts.
8 foot solid doors throughout.

Grand eniry way with art galleries and marble floors.

Daluxe hardware, frim and basebosard.

Recessed lighting,

Master bath with Jacuzzi tub, his and hers sinks, separate showers with marble or slate walls, dressing

vanity with marble or granite and deluxe plumbing fixtures ana trim.
All bedrooms have bathrooms and walk in closets.
Fre-wired for alarm to security — service is optional,
Upgraded carpst or wood floaring {optional).
Plumbed for water softensr and revaerse osmosis unifs,
QOversized water heaters,
Laundry rooms with deluxe front-loading washer and dryer,
Powder room with % bath.
Large linen area cabinets.
Ungraded electrical fixtures.
All rooms wired for celling fans,
All rooms wired for cable TV
Cat 5 telephone and data wiring.
(Addendum B, Page 4 of 8}
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Built In vacuum systems

intercom with CD player.

R-30 calliing insulation,

R-22 exterior wall insulation,

R-50) Csiling insulation, top three floors
Ali interior walls to be sound insulated,

Energy efficient — lower utliity costs.

ligh parfottance dual pane deluse windows and doors,

Windows will be sealed and designed o decrease outside noise and temperature transfer,

Large 12" ¥ 8° windows in family view room

Large 12' % 8' bey windows In master badroom.

(Addendum B, Page § of B)
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With the Customerin mind..........

Appliances are siainless steel and incdude a sige by sids rafrigeraior, dishwasther, convection
oven, micrawave, 30" warming drawer and a gas cook-top with down draft ventilation. Front
loading washer/dryar is included,

hMaster bathrooms will have a 6’ whirlpool fub ang OVERSIZED shower with two (2) Speakman
shower heads. Guest baths for most units will have a 3’ shower or larger.

Mirrors above the bathroom vanity will typically be fult height (up fo the celling) with twa or three
lights, depending on floor plan. Bathrooms with pedesial sinks will not have a developer-
supplied mirror.

Padasizl sinks are standard in Powder Rooims.
Flumbing fixiures are brass finished, as displayed in sales office. -

The kitchen and bathroom cabinet finishes are available in several alternatives. Buysrs choose
from standard selections.

Lighting consists of recessed lights and other fixtures simllar ¥ or the same as the sales office,
The building will be wired for cable TV, multiple ghones lines and high speed intermet,
There 13 an oversized 80-gallon hot water heater for each unit.

Large walk-in-cltosets ideal for buiit-ins, Buyer is responsible for the design and consfruction of
their own built-In and shelving.

Your Unit s sold with finished walls, with one caat of primer and painted. initial

The doors and wood trim surrounding door frames will be primed and painted. Frames are finger{ointed wood, sultable fur painting,
nol staining, Because of the high cellings and smooth walls {no texture}, we recommend that the dry waller or painter view your unit
pricy’ f0 peicing if texture or smooth walls are deslred,

{Addendum B, Page 6 of 8}
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For which you pay e lfifle more ...

Wine chillers may be available,

Several job stained hardwoods are available in a vast array of typss, colors and prices,
Fireptaces ars available on all floors.

Butied glass is available for most showers.

Homeowners may upgrade to a different styls of carpst for an additional ¢harge,
Thare Is a vast selection of lighfing available. (See sales office.)

Other spaclal upgradas may be avallable, l.&. special stones, cabinet finishes and glass front
cabinets. (See sales office)

(Addendum B, Page 7 of B)

Afl Rights Reserved initiels  Seller Purchaser
Tower Homes LLGC
11/16/04 @ 4:50 p.m.

AA000251



%
1-,'.

1
&
iy -
S
=

-"-" £ H > O
FAS CROICES are YGUTS......
You may select from hardwood floor samples with varying sizins, (See sales office)

The Kitchen tsland will be siab granheb The istand top is available to match you sleb counteriop choice.
You may salect from at least six (B) slab granite colors for your island kitchen counier tops. The back
splash will be 12" x 12" tlles from the countartop o the botiom of the upper cabinet. Additionally, we have
sevaral granite Upgrade choices ior an additional cost,

You may select from various carpst styles and colors for the bedroom area. (See sales ofiice}

You may select hard surfaces for tﬁe bathroom floors, vanities, shower and tub surround from the
displays in the sales office, {i.e. marble or slate). Granite s available at an additional chargs for thess
areas. You are allowed (o mix and match these surfaces. Showers will be surfaced to the ceiling and
whirtpool tubs will have a 2' high tile surround.

Fedestal sinks are avaitable in most floor plans as an alternative selection.

*Tower Homes reserves the right to am nd any safure d 2
to n cessary changes i desi nor const uc ion,
(Addendum B, Page 8 of &)
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&FFEBA‘?V OF PURCHASER
CONDOMI UM INFORMATION STATE EKRY
SPAKISH VIEW TOWER HO ES CONDORINIUR

PUE nﬁhﬁgga
SELLER: Tower Homes, LLC

CONDOMIRIUM: Spanish View Tower Homes

UNIT LEGAL DESCRIFTION:
PURCHASE CONTRACT DATE;

PURCHASE CONTRACT ADDENDUM DATE (if applicable):

SURPOSE:  This affidavit Is made for the following purposes:; (i} to Induce lenders to make
mortgage loans in sonnection with the purchase of units In the Spanish View
Tower Homes; (i) to affirm Purchaser's understanding with respect to the
nature and condltion of the Unit; and (i) to induce title insurance companies to
issue title insurance policies on units in the Spanish View Tower Homes,
knowing that the Seller, lencers, and title insurance companies will rety on the
statements in this affidavil

BEFORE ME, the undersigned official, on this day appeared the above-named Purchaser,

who is personally known to me, and first being duly swarmn according to law upon Purchaser's
nath deposed and said:

1. | am the person named asbove as Purchaser. | am over the age of 18
years and am fully competent to make this affidavit. | have personal knowledge of all
statements, mattars, and facts stated herelny, and am able 1o swear {hat all are true and

coirect,
Affidavit of Purchassr
1 of 2
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2, | signed the Purchase Confract to purchase the Unit located in the
Spanish View Tower Homes (and Addendum to P<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>