
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

IN THE SUPREME COURT OF THE STATE OF NEVADA

TOWER HOMES, LLC, a Nevada
limited liability company;

Plaintiff,

vs.

WILLIAM H. HEATON, individually;
NITZ, WALTON & HEATON, LTD.,
a domestic professional corporation;
and DOES I through X, inclusive,

Defendants.

CASE NO.: 65755

APPELLANT TOWER HOMES, LLC'S APPENDIX

VOLUME 6

Appellant, Tower Homes, LLC, by and through its attorneys ofrecord, Prince |

Keating, hereby concurrently files this Appendix in supplement to its Opening Brief.

This Appendix contains true and accurate portions of the district court record and other

sources that are essential to understand the matters set forth in the aforementioned

Petition.

Electronically Filed
Feb 05 2015 10:46 a.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 65755   Document 2015-03862
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CHRONOLOGICAL APPENDIX OF DOCUMENTS

DOCUMENT DATE PAGE

Complaint 06/12/2012 Vol. T AA 1.-10

Defendants William Heaton and the law

firm of Nitz, Walton & Heaton, Ltd.'s
Motion to Dismiss, or in the Alternative,
Motion for Summary Judgment

07/19/2012 Vol. 1 AA11-173

Vol. 2 AA 174-196

Plaintiff Tower Homes, LLC's Opposition
to Defendants' Motion to Dismiss, or in the
Alternative, Motion for Summary Judgment

09/04/2012 Vol. 2 AA 197-379

Vol. 3 AA380-424

Defendants William Heaton and the law

firm ofNitz, Walton & Heaton, Ltd.'s

Reply to Opposition to Motion to Dismiss,
or in the Alternative, Motion for Summary
Judgment

09/19/2012 Vol. 4 AA425-465

Order Regarding Defendants' Motion to
Dismiss, or in the Alternative, Motion for
Summary Judgment

11/01/2012 Vol. 4 AA466-468

Defendants William Heaton and the law

firm of Nitz, Walton & Heaton, Ltd.'s
Renewed Motion to Dismiss

07/26/2013 Vol. 4 AA469-600

Plaintiff Tower Homes, LLC's Opposition
to Defendants' Renewed Motion to Dismiss

08/16/2013 Vol. 5 AA601-704

Defendants William Heaton and the law

firm of Nitz, Walton & Heaton, Ltd.'s
Reply to Plaintiffs Opposition to Renewed
Motion to Dismiss

08/20/2013 Vol. 5 AA705-713

Order Denying Defendants' Renewed
Motion to Dismiss

09/04/2013 Vol. 5AA714-715

Defendants William Heaton and the law

firm of Nitz, Walton & Heaton, Ltd.'s
Motion for Summary Judgment

02/18/2014 Vol. 5 AA716-846

Plaintiff Tower Homes, LLC's Opposition
to Defendants' Motion for Summary
Judgment

03/07/2014 Vol. 6 AA847-868

Defendants William Heaton and the law

firm ofNitz, Walton & Heaton, Ltd.'s
Reply to Plaintiffs Opposition to Motion
for Summary Judgment

03/14/2014 Vol. 6AA869-891
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Defendants William Heaton and the law

firm of Nitz, Walton & Heaton, Ltd.'s
Supplemental Exhibit in Support of Motion
for SummaryJudgment
Discovery Commissioner's Reports and

Recommendations on Plaintiffs Motion to

Compel
Minute Order Granting Defendants William
Heaton and the law firm of Nitz, Walton &
Heaton, Ltd.'s Motion for Summary
Judgment
Order Granting Defendants' Motion for
Summary Judgment

Notice of Entry of Order
Notice of Appeal
Transcript of Proceedings on Defendants
William Heaton and the law firm of Nitz,
Walton & Heaton, Ltd.'s Motion for

Summary Judgment heard on March 21,
2014

DATED this 4th February, 2015.

03/21/2014

03/19/2014

03/25/2014

05/15/2014

05/15/2014

05/28/2014

12/02/2014
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ERIC N. TRAN

Nevada Bar No. 11876

9130 West Russell Road, Suite 200
Las Vegas, Nevada 89148
Attorneys for Appellant
Tower Homes, LLC

in

Vol. 6 AA892-899

Vol. 6 AA900-906

Vol. 6 AA907-908

Vol. 6AA909-915

Vol. 6 AA916-924

Vol. 6 AA925-926

Vol. 6 AA927-948
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ERIC N. TRAN 
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4 PRINCE & KEATING 

3230 South Buffalo Drive 
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E-Mail: DPrince@PrinceKeating.corn  
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

TOWER HOMES, LLC, a Nevada limited 
liability company; 

Plaintiff, 

VS. 

WILLIAM H. HEATON, individually; NITZ, 
WALTON & HEATON, LTD., a domestic 
professional corporation; and DOES I 
through X, inclusive, 

Defendants.  

CASE NO.: A-12-663341-C 
DEPT. NO.: XXVI 

ORDER GRANTING DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT 

Defendants William H. Heaton and Nitz, Walton & Heaton, Ltd.'s Motion for 

Summary Judgment came on for hearing before the Hon. Gloria Sturman on March 21, 2014. 

Jeffrey D. Olster of Lewis Brisbois Bisgaard & Smith, LLP appeared on behalf of Defendants. 

Dennis Prince appeared on behalf of plaintiff Tower Homes, LLC. 
27 

28 

PREcCI & KLTrcC 
ATTICOCZY3 AT LAW 

3730 Saab Et1ff210 Drive 
Sum 103 

LAs VEnAs. IsItvADA 9 117 
Mon: (702) 228-6600 
FAr (702) 228-041 
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1 Marquis & Aurbach, as Counsel for the Tower Homes Purchasers, To Pursue Claims on 

Behalf of Debtor" (hereinafter referred to as the "Marquis Aurbach Order" attached as 

Defendants' Exhibit B to MSJ). 

6. Pursuant to the Marquis Aurbach Order, 

a. The "Trustee has determine that he does not intend, and in any event, does 

not have sufficient funds in the Estate to pursue claims on behalf of the 

Debtor against . . . any other individual or entity later identified through 

discovery which has or may have liability to Debtor or others for the loss 

of earnest money deposits provided by purchasers for units in the Spanish 

View Tower Homes condominium project." 

b. The "Trustee has determine that the claims against . . . any other individual 

or entity later identified through discovery which has or may have liability 

to Debtor other others for the loss of the earnest money deposits provided 

by purchasers for units in the Spanish View Tower Homes condominium 

projects are or may be direct claims held by the Tower Homes Purchasers, 

and therefore, are not claims held solely and exclusively by the Estate." 

c. The "Trustee hereby stipulates and agrees to release to the Tower Homes 

Purchasers any and all claims on behalf of the Debtor against . . . any other 

individual or entity later identified through discovery which has or may 

have liability or owed any duty to Debtor or others for the loss of the 

Tower Homes Purchasers earnest money deposits and all claims to any and 

all earnest money deposits provided by purchasers for units in the Spanish 

View Tower Homes Condominium projects." 

d. The "Trustee hereby stipulates and agrees to allow Marquis & Aurbach, as 

counsel for the Tower Homes Purchasers, to pursue any and all claims on 

Page 3 of 7 
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1 
	

13. The California Supreme Court has addressed the prohibition against assignment of 

2 malpractice claims from a Bankruptcy estate. A legal malpractice claim obtained by 

3 assignment in bankruptcy was dismissed when filed in the name of the third party assignee. 

4 
Baum v. Duckur, Spradling & Metzger,  72 cal. App. 4th  54,69, 84 Cal.Rptr.2d 703,712 

5 
6 (1999). 

	

7 	14. Plaintiff argues that the instant case is distinguishable as it is brought in the name 

8 of Tower Homes, LLC. A similar attempt to sue in the name of the Debtor was disallowed in 

9 Curtis v Kellogg & Andelson,  73 Cal.App. 4th 492, 86 Cal.Rptr. 2d 536 (1999), as the Debtor 

10 was not pursuing the claim on behalf of the trustee for the benefit of the estate; instead any 

II 
proceeds recovered would go directly to Dr. Curtis. In the instant claim, any recovery is 

12 
expressly for the benefit of the Purchasers. 

13 

	

14 
	15. Plaintiff also relies on In re AgriBioTech. Inc,  319 BR 216 (D.Nev. 2004) for the 

15 holding that a Trustee can pursue a claim which would ultimately benefit creditors, as doing 

16 so is for the benefit of the estate. Here, the Trustee is not pursuing the claim. The Trustee did 

17 not retain counsel to bring the claim in the name of the Estate for the benefit of all creditors as 

18 allowed in the Plan. The Marquis Aurbach Orders approving the agreement between the 

19 Trustee and the Towers Homes Purchasers purports to release the claim to the Tower Homes 

20 
Purchasers instead of assigning the rights, which is a distinction without a difference. 

21 

	

22 
	16. Recently the California Supreme Court has recognized a narrow exception to the 

23 prohibition against assignment of malpractice claims, see White Mountains Reinsurance 

24 Company v. Borton Petrini, LLP,  221 Cal. App. 4th 890 (2013), wherein the Court allowed 

25 the assignment as a small incidental part of a larger commercial transfer; the transfer was for 

26 all assets, rights, obligations and liabilities and did not treat the malpractice claim as a distinct 

commodity; the transfer was not to a former adversary; the malpractice claim arose from the 

insurance carrier's retention of defense counsel for an insured; and all communication 

Page 6 of 7 
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1 RT RA N 
CLERK OF THE COURT 

2 

3 

4 
	

DISTRICT COURT 

5 
	

CLARK COUNTY, NEVADA 

6 

7 TOWER HOMES, LLC, 

8 
	

Plaintiff, 
	 CASE NO. A-663341 

9 	
vs. 
	 DEPT XXVI 

10 
WILLIAM HEATON, et al, 

11 

12 
	 Defendants. 

13 
	

BEFORE THE HONORABLE GLORIA STURMAN, DISTRICT COURT JUDGE 

14 	
FRIDAY, MARCH 21, 2014 

15 
	

RECORDER'S TRANSCRIPT OF PROCEEDING: 
MOTION FOR SUMMARY JUDGMENT 

16 

17 

18 

19 

20 

21 

22 

APPEARANCES: 

For the Plaintiff: 

For the Defendants: 

DENNIS M. PRINCE, ESQ. 

JEFFREY D. OLSTER, ESQ. 

23 

24 

25 RECORDED BY: KERRY ESPARZA, COURT RECORDER 
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FRIDAY, MARCH 21, 2014 AT 9:25 A.M. 

THE COURT. Do we have everybody here for 9:30, Tower Homes? 

MR. PRINCE: Yes, were here. These are my two favorite legal 

malpractice defense lawyers are in the courtroom. It's usually Mr. — Mr. Garin 

and I always have about five to ten cases a year together, so. 

THE COURT: But in the meantime -- 

MR. KEATING: -- they always love to — 

THE COURT: -- like old home week here. 

10 	MR. KEATING. -- they love to file their motions -- 

11 	THE COURT: We have two very - 

12 	M R. KEATING .  -- I love it. 

13 	THE COURT. -- similar — two very similar cases. So we'll make sure the 

14 record's clear as to who's on this case -- 

15 	MR. KEATING: We will. 

16 	THE COURT: -- which is Tower Homes versus Will Heaton, A-12- 

17 663341. Counsel state your appearances for the record. 

18 	MR. OLSTER: Good morning, Your Honor, Jeff Olster on behalf of 

19 Defendants. 

20 	MR. KEATING: Your Honor, good morning, Dennis Prince, on behalf of 

21 the Plaintiff, Tower Homes, LLC. 

22 	THE COURT: Okay .  

23 	MR. OLSTER: Good morning, Your Honor, this is our Motion for Summary 

24 Judgment I thought my clients were going to be here but I don't want to hold 

25 anybody up. I know we've asked you to make some difficult rulings in this 

AA000928 



case out of the box, I — I appreciate that, But I think this — this Motion for 

Summary Judgment really boils down to one simple dispositive, and most 

importantly, undisputed fact, and that's that any potential recovery in this case 

— and were  a ways away from that but any potential recovery in this case 

goes to the Tower Homes purchasers who are now parties to this case, 

technically. 

It's not going to go to Tower Homes, LLC, which is the nominally 

denominated Plaintiff when, which is nothing more than a defunct corporate 

shell. And it's not — even more importantly, going to go to the bankruptcy 

to estate which has been fully administered, there's nothing left to do in the 

ii bankruptcy. So, this undisputed fact that the recovery goes to the purchasers, 

12 is critical and dispositive for two reasons: Number one, it means that the 

13 Tower Homes purchasers are the real parties in interest under NRCP 17. 

14 They're the only party that stands to benefit from this case 

15 	 And two, this means, if we look at substance, not form - if we look 

is at the reality of what's going on here, the purchasers are pursuing an unlaw — 

17 an assigned legal malpractice claim, which violates Nevada Law and Nevada 

Public Policy, So the question becomes: What are you, a State Court Judge, to 

19 do, when the purchasers are pursuing an assigned legal malpractice claim under 

20 the auspices of a Bankruptcy Court order? Presents a dilemma for you, I can 

21 appreciate that, but what do we do? Well, we have to look at the law We 

22 have to look at what the law tells us to do in this situation and about how 

23 bankruptcies can authorize actions by or on behalf of bankruptcy debtors. 

24 	 Now, no Nevada Court that's been cited to you or that I found or 

25 that the purchasers have found has confronted anything remotely similar to this 

3 
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Court made that clear. And even more importantly, in contrast, what do you 

have before you on this Summary Judgment record that authorizes this action? 

Not one single case. You have not been cited one single case from any 

jurisdiction that authorizes this lawsuit. The purchasers rely on the Agra 

Biotech case almost exclusively in their opposition. All that case says — it's 

actually two different cases, but all it says is that a Trustee has standing to sue 

on behalf of the bankruptcy estate for the benefit of the bankruptcy estate. 

So in that sense, yes, Nevada Law has spoken to the salient issue, 

Trustees can sue on behalf of the bankruptcy estate. But we don't have a 

io bankruptcy estate in this case, it's administered, it's over. This action is 

-11 undisputedly not brought for the bankruptcy estate, it's brought for the benefit 

12 of a single creditor. Its  unlawful, it's an attempt to make an end around 

13 Nevada's clear prohibition against the assignment of legal malpractice claims, it 

14 violates Nevada public policy. You have not been cited a single case to the 

15 contrary. 

16 	 This is clear, there are no disputed facts and, Your Honor, if you 

17 have any misgivings about this, I urge you and I welcome your questions. I 

18 know this is not something you see every day but — but really, the outcome 

19 here is - 

THE COURT: Oh, no, I have an Agro Biotech case myself. I represented 

21 
	

■■•- 

22 
	

MR. OLSTER: Uh-huh. 

23 
	

THE COURT: -- legal malpractice Defendant — an antitrust lawyer. 

24 
	

MR. OLSTER: Okay, so then you're familiar with it -- 

25 
	

THE COURT Sure 

5 
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MR. OLSTER: -- and you're familiar with the principles at play here This 

is the reverse of that situation. This is not a Trustee suing on behalf of the 

bankruptcy estate, it's the precise opposite. And to the extent Nevada Law 

addresses the question, it tells us they can't do this. California has spoken 

clearly, Your Honor Curtis is squarely on point. Baum is squarely on point. 

Doesn't matter if they're using the corporate shell. 

This is a useless corporate shell, a defunct corporate shell that is 

the alleged Plaintiff in this case -- gets nothing out of this. The bankruptcy 

estate gets nothing out of this; it is solely for the benefit of the purchasers, 

that's undisputed, that's black and white in the language of the second Marquis 

ii and Aurbach order, which you have held has authorized this case. Given that, 

12 this action violates Nevada Law and Public Policy; there's simply no way around 

13 	it. 

14 	 And again, I welcome any questions you have. Thank you. 

15 	THE COURT: Okay. 

6 	MR. PRINCE: Your Honor, the — one thing's happened from the beginning 

7 of this case is that this law firm refuses not only to accept any level of 

18 responsibility for what happened to the Tower Homes purchasers losses, but 

19 they refused to acknowledge their obligation to their client, Tower Homes, LLC, 

20 for the preservation of these earnest money deposits, which have been lost. 

21 What is completely lost and misguided about the motion is, these are not 

22 assigned claims that are being pursued. This is a direct action by the client or 

23 former client of this law firm. 

24 	THE COURT: Tower Homes. 

25 	MR. PRINCE: Tower Homes, LLC, right. 

6 
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THE COURT: L3h-huh. 

MR. PRINCE: That fact is not in dispute, so you don't have a creditor 

pursuing a direct -- 

THE COURT: So the fact that — the fact that the money may not 

ultimately go to a bankruptcy estate isn't the significant factor? 

MR. PRINCE: Absolutely not, correct. The client, Tower Homes, LLC, 

has been damaged by reason of the malpractice committed by these 

Defendants. And the damage, at least as it relates to the sole — the function of 

this action, relates to the Tower Homes purchasers loss earnest money deposits 

io because of the negligence of the lawyers involved, by not preserving those 

11 funds as required by Nevada Law. 

12 	 And the Agra Biotech case is directly on point. Whether you want 

13 to call it the debtor or you want to call it the Trustee, their argument would be 

14 the same. Well, this action would be for the sole benefit of either one or more 

15 creditors or classification of creditors of the estate, so therefore, really it's an 

16 assigned claim, it's really not part of the debtor's claim. This is the same 

17 argument that any professional entity, such as a law firm, or any other entity 

18 that may be have liability to a — a particular Defendant could make if a Trustee 

19 was pursuing it or the debtor themselves was pursuing it. 

20 	 The sole — you do not need to look any further than the order from 

21 the bankruptcy estate where the Trustee made the determination, this is the 

22 June 3 rd , 2010 order. The day — there were others who had a liability to the 

debtor for the loss of the earnest money deposits, and that's in paragraph two 

24 of the June 3, 2010 order. And the Bankruptcy Court authorized, specifically 

25 authorized this action to recover the value of the loss earnest money deposits, 

7 

AA000933 



because the debtor has been damaged by that amount. 

There is no assignment of any kind, either express or implied or 

otherwise, and it's not for you to determine whether that was an appropriate 

order by the Bankruptcy Court. If they wanted to seek relief from that order 

then they should go and challenge that order in the Bankruptcy Court: And 

what's notable is that, when the issue first came up, because they — this is the 

third challenge they've made to this order. They first made it that, number 

one, Tower Homes would have authority to proceed, you ruled against them. 

They then said that the Prince & Keating law firm didn't have 

ia authority to proceed, we resolved that issue. The Nevada Supreme Court also 

-1 .1 wanted to determine whether or not Tower Homes was the appropriate Plaintiff 

12 here. They, as part of their acceptance of the Petition for Writ, they asked the 

13 parties to brief that, they made — then they sent the thing back, said there was 

14 no extraordinary relief warranted, because that would have been a very simple 

15 resolution for the Court to say: Hey, Tower Homes, LLC doesn't have the legal 

16 standing to pursue the action. 

17 	 Now we're back in front of you with a repackaged argument, its 

18 the same argument they've made over and over. Now they're trying to guise, 

19 under Rule 17, that somehow if — since there's going to be a recovery it would 

70 go for the benefit of creditors of the debtor than, therefore, the debtor is not 

21 the real party in interest, but that's false. Think about it, they created this 

22 fallacy in a way that: Well, you Tower Homes, LLC, even though you've been 

23 damaged by us, you're in bankruptcy and the Bankruptcy Court has resolved 

24 the claims of these creditors, you can't sue us because these monies will go for 

25 the benefit of those creditors. 
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Well, even if Tower — even if Tower Homes wasn't in bankruptcy, 

the likelihood of the money would go right back to the purchasers, right? I 

mean, think about it, if there's no bankruptcy case — I mean, the purchasers 

would still claim an interest in any recovery — 

THE COURT: Right. 

MR. PRINCE: -- because they've still been -- the corporation's still been 

damaged. 

THE COURT: Okay. How — and that is distinguishable from Baum and 

Curtis because if Baum and Curtis, what you had directly was, a creditor who 

10 doesn't otherwise have a claim against these — that arises out of these actions 

11 of these attorneys, just acquires an assignment. 

12 	MR. PRINCE: Correct 

13 	THE COURT: Assign me. 

14 	MR. PRINCE: Yes. 

15 	THE COURT: I need — I need something to satisfy my debt, assign me 

16 your cause of action and I'll go collect on it. And the Court in California said: 

17 Oh no, you can't — you can't do that. 

18 	MR. PRINCE: Absolutely, that's correct. You have - 

19 	THE COURT: So that's different here because - 

20 	M R. PRINCE: — because of the bankruptcy proceeding and you don't 

21 have the creditor pursuing the action, you actually have the client. Now think 

22 about this, if the purchasers were pursuing the action, right, then we'd have no 

23 attorney/client relationship. You can't have an assignment under Nevada Law, 

24 VV e agree with that. That's the simple issue. That's a non-issue here, but here 

25 you actually have the — unlike Baum and Curtis you have the actual — the client 

9 
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pursuing the law firm And the question, -- they're trying to collaterally attack 

w hat happens to the proceeds in the event there's a recovery? 

THE COURT: Right. 

MR. PRINCE: That's really not for their — that's really not an issue for 

Ith 

THE COURT: Well, what Mr. Olster says: This is a fiction because your 

client — the actual creditor here, just like in Baum and Curtis, the actual ultimate 

creditor here is using this corporate shell to get around what they said you 

couldn't do in Baum and Curtis. That is, the creditor can't — can't get an 

assignment and pursue this cause of action, so instead, what you're doing is 

taking a defunct corporate shell and using that corporate shell to pursue the 

So, essentially you're trying to end run around this no assignment 

of a legal malpractice claim. 

MR. PRINCE: Well, number one, there's been no assignment — unlike 

Baum and Curtis where there was a direct assignment -- 

THE COURT: Right. 

MR. PRINCE — that's not present here so those are, on their face, 

inapplicable. You actually have the client not the — not the creditor, pursuing 

the claim, and so, there's no question that Tower Homes, LLC -- they have the 

legal authority to pursue a legal malpractice claim. So the only issue is, under 

22 I the Court's — the bankruptcy order, is this action authorized? And the answer 

23 I to that question is: Yes. You don't have to rethink the validity of that order. 

24 I The Bankruptcy Court specifically authorized this action, that this debtor could 

ursue a claim in its own name and then it — the Bankruptcy Court is part of th 
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resolution under the plan of reorganization, and as part of the resolution of the 

bankruptcy said Any proceeds will go to this, that's part of the bankruptcy. if 

they want to attack that, then they should go back to the Bankruptcy Court. 

And what I was getting to - when we have the - we have the prior 

issues come up concerning the standing of Tower Homes to pursue this action 

or the Prince & Keating law firm pursue the action, we went back to the 

Bankruptcy Court, there was an order entered on April 2, 2013. They made 

no appearance. They did not challenge that order in any way. The time period 

for appealing that order is now gone, and now they want you to essentially 

io rewrite the order and - but to say something that it actually doesn't. 

ii 	 Because you'd have to take the June 2010 order and the April 

12 2013 order and read them together. The only change was that, other than 

13 Marquis and Aurbach wasn't the only firm authorized to pursue the action. And 

14 the Court further indicated that the - that this claim could be pursued on - 

15 through the debtor, against any individual who may have liability or any duty to 

16 the debtor , or others, for loss of earnest money deposits; and that was an asset 

17 of the estate. 

18 	 And the Court approved the resolution of the purchasers claims 

19 there and authorized the debtor to take the action and any potential recovery 

20 which is going to go to the purchasers. That has nothing to do with legal 

standing. The Court's are - there's already a valid and approved claims of more 

22 than three million dollars in the bankruptcy estate. This debtor has been 

23 damaged as a result of these earnest money deposit losses. 

24 	 We're trying - now we're pursuing, on behalf of the debtor, the 

25 former client of the Nitz Law Firm, are we entitled to recover those monies? 

1 1 

AA000937 



And that's it. So the standing issue has been long resolved. It — they can't 

argue that it's not the client, it is the client; they can't even argue that. They — 

it's been authorized by the Bankruptcy Court -- and the difference between 

Baum and Curtis is, you have a Bankruptcy Court who has now took custody. 

The estate took ownership of all of the apps, which would include any claims 

against the firm, authorizes the Trustee to pursue those claims. 

It also authorizes the Trustee to resolve certain creditor's claims 

subject to approval by the Bankruptcy Court, which was done in this case; 

that's how they did resolve the claims. The Trustee elected: Hey, we're not 

10 going to put assets of the estate at risk and spend the money, but Tower 

ii Homes, LLC, if you want to do that for the benefit of the purchasers, we're 

12 going to agree to that and that's how they resolved the claims. That has 

13 nothing to do with an assignment. In fact, there is no assignment, it's just 

14 what happens to the proceeds in the event of any settlement or any payment of 

15 a judgment. 

16 	THE COURT: Yeah, the claim itself has been assigned, it's simply defunct 

17 corporate entity debtor. You go out and you have an asset, which is a possible 

18 claim, go out and see if you can collect it. If you collect it you don't get a 

19 benefit you have to give it to these creditors, but that's different from assigning 

20 

21 	 MR. PRINCE: Correct. 

22 	THE COURT: -- the cause of action to the creditors. 

23 	MR. PRINCE: Why I think that isn't that — isn't that a benefit of — it's a 

24 benefit of the debtor, right? It remains a benefit of the debtor because the 

25 debtor then gets to satisfy its creditor's claims, that's what this is; that's what 
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this case is all about. mean, all — any time — any time a Bankruptcy Trustee or 

if the Trustee authorizes the debtor to go pursue State Law claims and get a 

recovery, the money's going to go to others — 

THE COURT: Uh-huh. 

MR. PRINCE: -- that's how it's going to work. They're going to go to 

satisfy and pay unsecured claims, whether it be admitted — any type of claim. 

Whether it be materiarment [phonetic], contractors, purchasers or otherwise, 

the monies going to go to others. But the unique feature of this case, other 

than Baum and Curtis, is the fact that there was a bankruptcy and other people 

to took ownership — another entity other than Tower Homes, LLC, took ownership 

11 of the claim, and they have to pursue claims on behalf of debtors all the time, 

12 and that's exactly what's been done here. 

13 	 And Tower's doing it in its own name for the benefit of its 

14 bankruptcy estate, and the Court has already predetermined that if there's a 

15 recovery for this bankruptcy estate then those monies are going to go directly 

16 to the purchasers. That has been approved, that hasn't been -- the time period 

17 for appealing of that issue is long gone. And that is one of the unique functions 

18 of the Bankruptcy Court is to allow exactly that, but without going to an 

19 assignment altering anybody else's rights. 

20 	 THE COURT: Thank you, thank you, Mr. Prince. Okay, Mr. Olster, 

21 	 MR. OLSTER: So if, if V — I'm trying to hone in on what your concern 

22 is, because I don't want to waste your time making arguments that aren't in 

23 dispute, so I don't — I don't want to go into what the Nevada Supreme Court 

24 decided or didn't decide unless that's concerning to you. 

25 	 THE COURT: No. 
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1 	MR. OLSTER: Okay. I'm getting the sense that you don't think this is an 

assignment of claims. 

THE COURT: I think if there's a question that it's as distinguishable from 

Baum and Curtis because we have a bankruptcy plan. A bankruptcy plan was, 

Tower Homes, you have an asset, it may amount to nothing but you have an 

asset and an asset is a claim. You need to go pursue your claim and if you 

7 recover on the claim you can't keep it you have to give it to some creditors to 

satisfy them, because otherwise there's no money to satisfy them. 

So it's not — I understand your argument that that's not really what 

io this is, what this is is, some creditors who go in and say: Let's take this 

11 corporate shell and pursue this claim, essentially getting around if you can't sign 

12 it -- -- a malpractice claim, so - 

13 	MR. OLSTER: Under either characterization. You could characterize it 

14 either of those ways, it doesn't matter; Curtis is not distinguishable. 

15 	THE COURT: Okay .  

16 	MR. OLSTER: In the Curtis case, a creditor wanted money from the 

17 bankruptcy estate. The Bankruptcy Trustee in the Bankruptcy Court gave the 

18 creditor the right to pursue the legal malpractice claim, whether they called it an 

19 assignment or not, frankly didn't matter to the Court; don't know that they 

20 did. I don't know that the word assign appeared. The word "assign" here 

21 doesn't appear in the Marquis Aurbach order, it does appear in the Complaint. 

22 	 They've conceded in the Complaint that it's an assignment but - 

23 and then what the creditor did in the Curtis case is, he sued in his own name 

24 and then there was a demurrer - 

25 	THE COURT: Uh-huh. 
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MR. OLSTER: -- and before that was decided they amended the 

Complaint and they added the debtor's name to the Complaint, so Curtis is 

indistinguishable from this case. 

In Curtis, under the auspices of the Bankruptcy Court, the defunct 

entity sued the law firm for the benefit of the creditor. Curtis is not 

distinguishable from this case. Now in Baum it was brought in the name of the 

creditor but it didn't matter. The critical point, which Mr. Prince continues to 

completely ignore, as if it doesn't exist -- the single most critical point is that 

this action is for the benefit of the purchasers. He didn't dispute that in his 

papers, he doesn't dispute that here, he doesn't even mention it. 

Again, that means two critical things: It mean — number one, the 

Tower Homes purchasers are the real parties in interest under NRCP 17. Under 

NRCP 17 actions shall — shall — it's mandatory -- be prosecuted in the real party 

in interest That means the Tower Homes purchasers need to be treated as the 

Plaintiff in this case. Why? It's so that the law firm can raise defenses that it 

would have against the purchasers. Well, here's our defense: Their — the real 

— as the real parties in interest as the only parties that stand to benefit from this 

case, they are using a corporate shell to pursue a legal malpractice claim. That 

is an assigned legal malpractice claim even though the word "assigned" isn't 

attached to it. 

And if we're going to ignore that reality then we're elevating 

substance. I mean, we're elevating form over substance and that's the critical 

part of what the California Court of Appeals recognized. It doesn't matter who 

the named Plaintiff is. Yes, Nitz, Walton & Heaton had an attorney/client 

relationship with Tower Homes, LLC. Tower Homes, LLC has been through 
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bankruptcy. its no longer in business, it doesn't - 

THE COURT: Well, let me ask you something. 

MR. OLSTER: Yeah. 

THE COURT: If the - if Tower Homes, LLC - if the bankruptcy 

proceeding said: Going to assign Tower Homes, LLC to you creditors and with 

the assignment of Tower Homes you take over all their rights and claims 

[computer logging on], and any causes of action that they might have, its 

yours. Tower Homes is yours, go pursue whatever you want to do, you own 

9 Tower Homes. 

10 	MR. OLSTER: They couldn't pursue tort claims. They couldn't pursue 

ii tort claims because tort claims are not assignable, and they couldn't pursue a 

12 legal malpractice claim. Could they collect on existing judgments? 

13 	THE COURT .  No, I'm not - I'm not saying they're assigning it I'm 

14 saying - I'm selling you [computer logging on] I will sell you - Tower Homes is 

15 your I'm giving you - selling you, assigning you, it doesn't matter what you 

16 call it. Tower Homes is - you own Tower Homes, whatever Tower Homes 

17 needs And with Tower Homes you - you receive all of Tower Homes 

18 interests, claims. - I wash my hands of Tower Homes. I want nothing further 

9 as a Bankruptcy Trustee - 

20 	MR. OLSTER: Uh-huh, un-huh 

21 	 THE COURT: 	for Tower Homes. Tower Homes is yours, go and make 

22 with it what you can, you now own Tower Homes. 

23 	M R. OLSTER: Then the creditors who acquire Tower Homes, LLC could 

24 would aquire the property of Tower Homes, the buildings, the hard assets, the 

25 computers, the bank accounts. They would acquire the assets of Tower 
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Homes, LLC, and they would acquire certain causes of action. The Achrern 

case tells us that under Nevada law you can assign the proceeds of an action, 

so if there was an uncollected judgment, if there was an uncollected settlement, 

purchasers go to town. You go pursue and attach whatever property you want 

to pursue, liquidated judgments and payments. 

But Tower Homes purchasers, under Nevada law, just as under — 

just as it is under California Law, you can't pursue a tort claim, you certainly 

can't pursue a legal malpractice claim because of all the public policy reasons 

against — that underlie the prohibition of assignment of legal malpractice claims. 

10 
	

We don't want that commercialized. We don't want the Courts 

ii burdened with legal malpractice claims. There's a confidential relationship 

12 between attorneys and clients - 

13 	THE COURT: Uh-huh. 

14 	MR. OLSTER: -- that makes it very unique. The client has to make that 

15 decision not aggrieved — not others, not strangers to the attorney/client 

16 relationship who are aggrieved by the client. They can't hop on the corporate 

17 shell bandwagon and then sue attorneys, that's a quintessential assignment of a 

18 claim whether you use the word '' assignment -  or not. And I think again -- 

19 	 [Unidentified person speaks to Counsel Olster] 

20 	MR. OLSTER: I mean we're talking about the Marquis Aurbach orders, 

21 okay. The first Marquis Aurbach order that Mr. Prince spent time discussing 

22 releases to the Tower Home purchasers, that's a synonym for "assign." The 

23 author — the second Marquis Aurbach order, which is Exhibit 0 and I've got 

94 another copy right here if you want to follow along with me 

25 	THE COURT: Right, uh-huh. 
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1 	MR. OLSTER: Do you want — do you have it? 

	

2 	THE COURT: I have it_ 

MR. OLSTER: Okay. This is the order that you've held authorizes this 

4 case, lines 7 and 8_ It is further ordered, adjudged, et cetera, that this order 

5 authorizes the Trustee to permit the Tower Homes purchasers to pursue any 

6 and all claims_ Yes, they didn't use the word "assignment" because they knew 

7 that they would be running against — running afoul of Nevada's prohibition 

8 against the assignment of legal. They deftly worded it to sidestep the 

9 prohibition and that's why in — in Curtis and Baum the Court said: Wait a 

10 minute, I don't care if you use the word "assignment" or not. I don't care if 

11 you use the corporate shell or not, because the purchasers are the sole 

12 beneficiaries of this action, they're pursuing an assigned claim; that's the 

3 substance of what we're talking about here. 

	

14 	 If you look at lines 15 and 16 of the — the second Marquis Aurbach 

15 order, this Court hereby authorizes the law firm of Marquis and Aurbach and/or 

16 Prince & Keating, or successive counsel retained on behalf of Tower Homes 

17 purchasers. Prince & Keating represents the Tower Homes purchasers, that's 

1B what this says. That's not my argument, that's not my opinion, that's what 

19 the authorizing order for this case says. And then finally, on lines 19 and 20, 

20 any such recoveries shall be for the benefit of the Tower Homes purchasers, 

	

21 	 Now I give them credit for the way they did this, but they're trying 

22 to sidestep the prohibition against assignment of legal malpractice claims. 

23 Baum and Curtis are indistinguishable. Curtis is beyond any reasonable logical 

24 doubt, indistinguishable. They did the same exact thing You have to look at 

25 the substance of what's going on here. You have to look at the real party in 
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interest under NRCP 17, that has not been addressed, they don't dispute that_ 

They don't dispute that the purchasers are the sole beneficiaries of this action 

Yes, if you had ongoing bankruptcy proceedings, the Trustee could 

sue or he could appoint a disinterested person, under 11 U.S.C. 527, to pursue 

claims for the benefit of all creditors. We don't have - that's not this case, 

that's a hypothetical that doesn't exist. The bankruptcy proceedings are over .  

What - whether Tower Homes, LLC ever sees another cent in its existence, 

doesn't matter, that's over; that ship has sailed, the bankruptcy is over. 

This is an assigned legal malpractice claim, it violates Nevada law, it, 

10 violates Nevada Public Policy. There's simply no way around it. 

it 	THE COURT; Okay, thanks, Well, I'll take another look at Curtis and 

12 Baum because, to me, it seems like they weren't doing quite the exact same 

13 thing. 

14 	MR. OLSTER: Take another look, please. 

15 	THE COURT: But we - I - 

16 	MR. OLSTER: Would you like additional briefing? 

17 	THE COURT; No. 

18 	MR. OLSTER: Okay. 

19 	THE COURT: I don't have any interest in any additional briefing -- 

20 	MR. OLSTER: Okay, very well. 

21 	THE COURT: - thank you very much. But I will take another look at 

22 Curtis to see if I think that it is indistinguishable from this situation which, I 

23 don't know, to me the facts that it's part of an approved bankruptcy plan, 

24 Bankruptcy Court said: I'm giving - I'm telling you that at - you have - you 

25 have a claim in the bankruptcy. Tower Homes has a potential asset, Tower 
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Homes, LLC has a potential asset. Tower Homes needs to go and see if they 

can collect that claim for you so you can be compensated, otherwise the 

3 Bankruptcy Court itself can't — 

MR. PRINCE Right, and then that's 	I think that's a very valid point, 

5 Your Honor. If you look at Exhibit A to their motion, it's paragraph 15 of the 

6 confirmed plan. 

7 	THE COURT: Right. 

8 	MR. PRINCE: So when Mr. Olster says: Oh, the bankruptcy's over, it's 

9 fully administrative, there's nothing left to do, he knows that's false and let me 

io say exactly why and how he — he said: The Trustee and the debtor's 

11 bankruptcy estate shall retain ail claims or causes of action that have — they 

12 hold against any party including any insiders, whether arising pre or post 

13 petition, subject to State law, related issues. 

14 	 So they talk about the potential for pursuing additional claims which 

15 would benefit the bankruptcy estate. 

16 	THE COURT: Right 

MR. PRINCE: Take it one step further, you go to the order and it's not 

18 just the one order, its multiple orders of the bankruptcy stay. It said: The 

19 Trustee has determined that there's certain claims against Mr. Yanke and others 

20 that may have liability to the debtor for the loss of the earnest money deposits, 

21 and then authorized an action on behalf of the debtor. That's the key issue, 

22 underscore, that's when Mr. Olster reads the applicable orders he always omits 

23 the critical language to pursue any and all claims on behalf of the debtor. 

24 That's in paragraph 4 of the June 3, 2010 order from the Bankruptcy Court 

25 	 SO, it's always been authorized in the name of the debtor, not 
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authorizing anything in the name of a creditor and they could have, for that 

matter, the Bankruptcy Court could have authorized that: Hey, any recoveries 

will go to a certain classification of creditors. If a creditor had an objection they 

could have timely filed that with the Bankruptcy Courts if thought that was an 

unfair order, there wasn't — there was no challenge. There was no challenge by 

this law firm. 

So, then you have to take the June 3 11 , 2010 order and read it in 

connection with the April 2n d , 2013 order where it s not just, we deftly did this 

just recently to get around it, that language was in there from June of 2010, 

to well before the inception of this case. And it's talking about authorizing the 

11 actions to be pursued on behalf of Tower Homes, LLC who is the client who 

12 was damaged by reason of this law firm's malfeasance — 

13 	THE COURT. Correct, 

14 	MR. PRINCE: 	and malpractice. 

15 	THE COURT: And that's why I said: I want to take another look at Curtis 

16 

17 	MR, PRINCE: Go ahead, 

18 	THE COURT: -- because I didn't seem Baum as being necessarily 

19 dispositive of the issue. I'll look at Curtis and see if I think it is. I — have a 

20 question as to whether this was the same thing that the Court in Curtis — this'll 

21 

22 	MR OLSTER: And I would just ask this, Your Honor, just indulge me for 

23 one last point. 

24 	THE COURT .  Uh-huh 

25 	MR, OLSTER: As you revisit Curtis, revisit Baum as welt, because it's not 
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distinguishable in any meaningful way because, again, it's about who benefits 

from the action. And even though in Baum, it was brought in the name of the 

creditors themselves, the third parties; that didn't matter, as long as the action 

is for the benefit of the purchasers. And again, you don't hear anything about 

that. Then it violates the rule against assignment, that's the substance of what 

we're dealing with. And I just urge you to keep that critical, overriding, 

undisputed fact in mind as you read this other case law. 

THE COURT: Thank you. 

MR. PRINCE: Okay. Thank you, Judge. 

THE COURT: Okay. 

[Proceedings concluded at 9:59 a.m.] 
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