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propased 18-story condominium towers contaimng in excess of 405 units, but Yanke demies each
and every other allegation in said paragraph.

8. Answering the allegations in Paragraph 29 in the General Factual Allegutions section
in Plaintiffs’ First Amended Complaint, Yanke admits that Plaintiffs entered into onc or morc
written purchase agreements with Tower Homes and affirmatively states that the Plaintiffs’ purchasc
agreements with Tower Homes speak for themselves; to the extent that the remaining aliegations
require a response, Y anke denies each and every other allegation in said Paragraph 29,

9, Yanke denies the allegations in Paragraphs 30, 36, 37, and 39 in the General Factual
Allegations section in Plamnuffs’ First Amended Complaint.

10.  Answenng the allegations in Paragraph 31 in the Genera! Factual Allegations section

in Piainuiffs’ First Amended Complaint, Yanke admits that the first tower is has not been completed

and that it is not near substantial completion, but denies each and every other allegation in said

paragraph upon grounds that Yanke is without sufficient knowledge and/or information upon which

llto form a behef as to the truth or falsity of those alicgations.

i1, Yanke denies the allegations in Paragraphs 32, 33, and 35 in the General Factual

Allegations scction in Plantiffs’ First Amended Complaint upon grounds that Yanke is without
| sufficient knowledge and/or information upon which to form a belief as to the truth or falsity of the

'ailsgations in those paragraphs.

12, Answenng the allegations in Paragraph 34 in the General Factual Allegations section
in Plaintiffs’ First Amended Complaint, Yanke admits that mechanics’ liens asserting claims of more
than twenty-five million dallars have been recorded against the real property that is the subject of

Plamntiffs” First Amended Complaint; however, Yanke affirmatively alleges that many of said liens

are duplicative and that the total amount allegedly due to the lien claimants does not exceed twenty- |

 five mitlhion dollars.

13.  Answering the allegations in Paragraph 38 in the General Factual Allegations section

lin Plaintiffs’ First Amended Complaint, Yanke affirmatively states that the Plaintiffs’ purchase

agrecments with Tower Homes speak for themselves; 1o the extent that the allegations in said

i Paragraph 38 require a response, Y anke admits that the Plaintiffs’ purchase agreements with Tower

3-

Docket 65755 Document 2015-08313

RA121




SuTE 2431

Law CFrrices
NITZ, WALTON & HEATON, LTD.
Lag VEGaS, NMEvaDa B9 1631
TELEPHONE! (TOIZ! 474-40004
ToLEoOrmeEw: (702 Aagy-7vaa7

G SOUuTr TEMTEM SreReET,

1 i Homes contain clauses making time of the essence to said purchase agreements, but denies eacly and

2 fevery other allegation in said Paragraph 18,

3 14, Answering the atlegations in Paragraph 40 ofthe General Factual Allegations section
4 ol Plaintiffs’ First Amended Complaint, Yanke admits that the first tower is has not been completed
5 [and thar it is not near substantial completion, but denies each and every ather allegation in said
6 Y paragraph upon grounds that Yanke is without sufficient xnowledge and/or information upon which
7 Jto form a belief as 10 the truth or falsity of those allegations.

8 " 15. Answering the allegations in Paragraph 41 in the First Cause of Action iy Plainufty’
9 I First Amended Complaint, Yanke repeats and realleges his answers and responses to the ajlegations

tQ jfin the preceding paragraphs in Plaintiffs’ First Amended Complaint, and incomaorates those answers

and responses herein by reference as though set forth herein in full.
6. Answering the allegations in Paragraph 42 in the First Cause of Action in Plaintiifs’
First Amended Complaint, Yanke admits that Plainti (s entered into one or more written purchase

agreements with Tower Hornes to purchase a common interest ownership unit in the Spanish View

Project, but denics each and every other aliegation in said Paragraph 42,

17. Answering the Allegations in Paragraphs 43, 46, and 47 in the First Cause ol Action
tn Plaintiffs’ First Amended Complaint, Yanke affirmatively states that the Plaing s’ purchase
agreements with Tower Homes speak for themselves; to the extent that the allegations in said

I | Paragraphs 43, 46, and 47 require a response, Yanke admits that the Plainti ffs’ confracts with Tower

2} fHomes contain clauses making time of the essence (o the contracts, but denies each and every other

I h

21 llatlegation in said Paragraphs 43, 46, and 47,

22 18. Yanke denies the allegations in Faragraphs 44, 48, 52, and 53 in the First Cause of

23 [fAction in the Plaintiffs’ First Amended Complaint,

24 L9, Yanke admits the allegations in Paragraph 45 in the First Cause of Action it the
25 ¥Plaintiffs’ First Amended Complaint.

26 20. Yanke denies the allegations in Paragraphs 49 and 50 in the First Cause of Action in

27 §Plainiiffs” First Amended Complaint upon grounds that Yanke is without sufficient knowledge

Il
2
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and/or information upon which {o form a betief s to the 1ruth or falsity of the allegations in those

| paragraphs.

21, Yanke denies each and all of the allcgations in Paragraph 51 in the First Cause of

| Yanke, Yanke denies the allegations in those paragraphs upon grounds that Yanke is without
sufficient knowledge and/or information upon which to form a belicf as to the truth or falsity of said
allegations.

22. Answenng the ailegations in Paragraph 54 in the Second Cause of Action in
* Plamtiffs” Fitst Amended Complaint, Yanke repeats and realleges his answers and responses to the
al!egaiicns it the preceding paragraphs in Plaintiffs” First Amended Complaint, and incorporates
those answers and responses herein by reference as though set forth herein in full,

23, Yanke affirmatively alleges that the allegations in Paragraph 55 inthe Sceond Cause

of Action in Plamffs’ First Amended Complaint constitute statements or conclusions of law 1o
‘which no answer is required. To the extent that an answer is required, Yanke denics the allepations
in said Paragraph 55,

24 Yanke denies the allegations in Paragraphs 56, 57 and 58 in the Second Cause of
Action in the Plaintiffs’ First Amended Complaint,

253.  Answering the allegations in Paragraph 59 in the Third Cause of Action in Plaintilly’

First Amended Complaint, Yanke repeats and realleges his answers and responses (o the aliegations

in the preceding paragraphs in Plaintiffs’ First Amended Complaint, and incorporates those answers
and responses herein by reference as though set forth herein in full.

26.  Yanke denies the allegations in Paragraphs 60, 61, 63 and 64 in the Third Cause of
Action in the, Plaintiffs’ First Amended Complaint.

27 Yanke denies the allegations in Paragraph 62 in the Third Couse of Action in
Plaintiffs’ First Amended Complaint upon grounds that Yanke is without sufficient knowledge

and/or mformation upon which 1o form a belief as to the truth or falsity of the allegations in those

paragraphs.
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28.  Answeringthe allegations in Paragraph 65 in the Fourth Cause of Action in Plaintifis’

i First Amended Complaint, Yanke repeats and realleges his answers and responses to the allegations

1 without sufficient knowledge and/or information upon which to form a belief as to the truth or falsity
{of said allegations.
30, Yanke denies the allegations in Paragraph 70 in the Fourth Cause of Action i th
13 31.  Answering the allegations m Paragraph 71 in the Fifth Cause of Action 1in Plamntiffs’ |
| First Amended Complaint, Yanke repeats and realleges his answers and responses to the allegations
in the preceding paragraphs in Plaintiffs’ First Amended Complaint, and incorporates those answers
and responses herein by reference as though set forth herein in full, |
32.  Answering the allegations in Paragraph 72 in the Fifth Cause of Action in Plaintiffy’

First Amended Complaint, Yankc admits thet he and Defendant Jeannine Culler ived i the samc

| residence from time to time in or arourd February, 2005, but denies each and every other allegation
E
§ in the said Paragraph 72.

21 |

19

20
33.  Yankedeniesthe allegationsin Paragraphs 73, 86 and 87 in the Fifth Causc of Action |
22 fin the Plaintiffs’ First Amended Complaint,

23 34, Answering the allegations in Paragraph 74 in the Fifth Cause of Action 1a the

24 | Plamuffs’ First Amended Complaint, Yanke admuts that Cutter and Bergrecerved salanes from ume

25 [ to time from Tower, but denies each and every other allegation in said paragraph.
26 i5. Yanke denies the atlegations in Paragraphs 75, 78, 79, 80, 82, 83 and 85 11 the Fifth
27 BCause of Action in Plamtiffs’ First Amended Complaint upon grounds thit Yanke 13 without

28
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sufficient knowledge and/or information upon which t¢ form a belief as to the truth or falsity of the
allegations in those paragraphs.

36. Yanke affirmatively alleges that the atlegations in Paragraphs 76, 77 and 84 in the
Fifth Cause of Action in Plamntiffs’ First Amended Complaint constitute statements or conclusions
of law to which no answer is required. To the extent that an answer is required, Yanke denies each
and all of the allegations in sard paragraphs.

37, Yanke admiis the allegations i Paragraph 81 in the Fifth Cause of Action in the
Plaintidfs’ First Amended Complaint,

38.  Answerning the allegations in Paragraph 88 in the Sixth Cause of Action in Plamifly’
First Amended Complaint, Yanke repeats and realteges his answers and responses to the allepations
in the preceding paragraphs in Plaintifis’ First Amended Complaint, and incorporates those answers
and responses herein by reference as though set forth herein in full,

39, Yankeaffirmatively alieges that the allegations in Paragraphs 82,90, 91 and 92 i the
Stxth Cause of Action in Plamtiffs” First Amended Complaint constitute statenients or conclusions

of law to which no answer is required. To the extent that an answer 1s required, Yanke denies cach

T

and al] of the allegations in said paragraphs.

40, Answering the allegations in Paragraph 93 in the Sixth Cause of Action in Plaimiffs’
First Amended Complaint, Yanke admits that he and Defendant Jeannine Cutter lived in the same
restdence from tme to time in or around February, 2005, but denies each and every other silegntion
in the sard Paragraph 93.

41, Answering the allegations in Paragraph 94 in the Sixth Cause of Action in the
| Plaintiffs’ First Amended Complaint, Yanke admits that Cutter and Berg received salaries from time

to time from Tower, but denies cach and every other aliegation in said paragraph.

42, Yanke denies cach and all of the allegations in Paragraphs 95, 97 and U8 intire Sinth
Cause of Action in Plaintiffs” First Amended Complaint.
43 Yanke denies the allegations in Paragraph 96 in the Sixth Cause of Action in

Plainmiffs’ First Amended Complaint, upon grounds that Yanke is without sufficient knowledge
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and/or information upon which to form a belief as to the fruth or falsity of the allegations in said

| paragraph.
7 44, Answering the allegations in Paragraph 99 in the Seventh Cause of Action in
Plaintiffs’ First Amended Complaint, Yanke repeats and realieges his answers and responses to the

| ihose answers and responses herein by reference as though set forth herein in fult.

Seventh Cause of Action in Plaintiffs’ First Amended Complaint constitute statements or

iconclusions of law 10 which no answer is required. To the extent that an answer is required, Yanke
fdenies each and all of the allegations i said paragraphs,

46.  Yanke denies the allegations in Paragraphs 102, 104 and 105 in the Sevemth Cause
of Action in Plaintiffs’ First Amended Complaint, upon grounds that Yanke is without suflicicnt
knowledge and/or information upon which to form a belief as 1o the truth or falsity of the allegations

in said paragraphs,

| Plaintiffs’ First Amended Complaint, Yanke admits that Plaintiffs delivered monies to Tower in
connection with execution of their respective contracts, but denics each and every other allepation
i said paragraph.

48.  Yanke denies each and all of the allegations in Paragraphs 106, 107, 109, 110, 11
|and 112 in the Seventh Cause of Action in Plaintiffs’ First Amended Complaint

| 49.  Answering the allegations in Paragraph 113 in the Eighth Cause of Action {re: Civil
{RICO] in Plaintiffs’ First Amended Complaint, Yanke repeats and realleges his answers and
| responses to the allegations in the preceding paragraphs in Plaintiffs’ First Amended Complaint, and

24 Jincorpora{es those answers and responses herein by reference as though set forth hecein in full.

25 S50, Yanke denies each and all of the allegations in Paragraphs 114, 115, 119, 120, 121,
26 4122, 123, 124, 126 and 127 in the Eighth Causc of Action [re: Civil RICO] in Plaintiffs’ First

27 fAmended Complaint.

{allegations in the preceding paragraphs in Plaintiffs’ First Amended Complaint, and incorporates |

45.  Yankeaffirmatively alleges that the allegations in Paragraphs 100, 10 und 108 inthe |

47.  Answering the allegations in Paragraph 103 in the Seventh Cause of Action in|
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51.  Yanke denies each and all of the allegations in Paragraph 116 in the Eighth Cause of
Action [re: Civil RICO] in Plaintifls’ First Amended Complaint upon grounds that Y anke is withow
sufficient knowledge and/or information upon which to form a belief as 10 the truth or {alsity of the
allegations in said paragraph.

52, Answering the allegations in Paragraph 117 in the Eighth Cause of Action [re: Civil
RICO} in Plaintiffs’ First Amended Complaint, Yanke admits that the cases referenced therein were
initiated after uly 1, 1983, but Yanke denies each and every other allegation in said paragraph.
33. Yanke denes each and all of the allegations in Paragraphs 118 and 125 in the Eiphth
| Cause of Action [re: Civil RICO] in Plaintiffs’ First Amended Complaint, and Yanke affinmatively
alleges that he has not engaged in any racketeering actions.

54. Answering the allegations in Paragraph 128 in the Eighth Cause of Action [re:

H
incorporates thosc answers and responses herein by reference as though set forth herein in full.

55. Yanke denies each and all of the allegations in Paragraphs 129, 130 and 131 in the

iEighih Cause of Action [re: Conversion] in Plaintiffs’ First Amended Complaint.

56.  Yankedenieseachand every allegation in Plaintiffs’ First Amended Complaint which

are not expressiy admitted or denied hereinabove.

AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE

Plaintiffs’ First Amended Complaint fails to state a claim as against Yanke upon which relief

can be granted.
SECOND AFFIRMATIVE DEFENSE
Plaintiffs, by their acts, deeds and conduct and/or the acts, deeds and conduct of Plaintilfs’
agents, employees and/or representatives, have released any and all ¢claims that Plnintifls might

otherwise have had to assert as against Yanke.

Conversion] in Plaintiffs’ First Amended Complaint, Yanke repeats and realleges his answers and

responses to the allegations in the preceding paragraphs in Plaintiffs’ First Amended Compluint, and |
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THIRD AFFIRMATIVE DEFENSE
Plaintiffs, by their acts, deeds and conduct and/or the acts, deeds and conduct of Plamntiffs’
agents, employees and/or representatives, have waived any and all claims that Plaintiffs nmoghu
Iotherwise have had to assert as against Yanke.

FOURTH AFFIRMATIVE DEFENSE

g Ptaintifls, by their acts, deeds and conduct and/or the acts, deeds and conduct of Plaintiffs’
agents, employees and/or representatives, are equitably estopped from recovery against Yanke upon

the claims that are asserted in Plaintiffs’ First Amended Complaint.

FIFTH AFFIRMATIVE DEFENSE

Any duty of performance that Yanke may have owed to Plaintiffs was excused by Plaintiffs’ |

prior breach of the underlying contract with Tower Homes.

|
SIXTH AFFIRMATIVE DEFENSE
it Plaintiffs were in [act damaged as alleged in Plaintiffs’ First Amended Complaing, sanl
damages were actually and proximately caused by the Plaintiffs’ own agents or representatives, or
by the acts of third parties over whom Yanke has no control.
SEVENTH AFFIRMATIVE DEFENSE
‘ Plaintiffs come before the Court in bad faith and in violation of NRCP Rule 11, and are
ﬂ thereby precluded from obtaining the relief that they seek as against Yanke.
i EHGHTH AFFIRMATIVE DEFENSE

i Plamntiffs have failed and refused to mitigate their damages, and as a result are precluded

from recovery upon the claims that are asserted in Plaintiffs’ First Amended Complaint,

NINTH AFFIRMATIVE DEFENSE
Plaint:ffs come before the Court with unciean hands, and are thereby preciuded from
obtaining the relief of which they seek as against Yanke.
TENTH AFFIRMATIVE DEFENSE
Plamuffs would be unjustly enriched if they were granted the relief that they seek as againsi

Yanke pursuant to the Causes of Action that are asserted in Plaintiffs’ First Amended Complaint,

10
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ELEVENTH AFFIRMATIVE DEFENSE
The underlying purchase agreements upon which the claims and causes of action asserted in
Plaintiffs’ First Amended Complaint are based contain a mandatory arbitration cIausc, and Plamit!is
have faled to comply with said provision or to satisfy express existing conditions precedent to their
right to bring the claims that are asserted in Plaintiffs’ First Amended Complaint.
TWELFTH AFFIRMATIVE DEFENSE
Yanke believes that Plamtiffs, in filing Plaintiffs’ First Amended Conwplaint and effecting
service of process, may have engaged in conduct which gives rise to an action for shusc of procuss

and/or malicious prosecution, and, to the extent that facts are confirmed during discovery which

on one or both of those causes of action.
THIRTEENTH AFFIRMATIVE DEFENSE
Plaintiffs expressly agreed in Paragraphs 25 and 26 of their purchasc agreement with Tower
Homes that they had not received any promises or been advised of any material facts upon which

Plasntiffs were relying except as set forth in writing in said purchase agreement.

,suppon such claims, Yanke expressly reserves the right to seek leave to assert counterclaiims based

FOURTEENTH AFFIRMATIVE DEFENSE
Platntiffs assumed the risk of any damages which Plaintiffs may have incurred.

FIFTEENTH AFFIRMATIVE DEFENSE

Yanke denies that he been guilty of any conduct which entitles Plaintiffs to punitive andfor

SIXTEENTH AFFIRMATIVE DEFENSE

Plamttffs fack standing to assert such claims against Yanke.
SEVENTEENTH AFFIRMATIVE DEFENSE
Plaintiffs have failed to plead with specificity their claims for violation of codes, ordinances, |

statutes, reguiations, or any other laws.

Z7 B ..

28

treble damages.
Plaintiffs rely on statutes that are neither applicable nor provide a private right of action, and

-11-
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EIGHTEENTH AFFIRMATIVE DEFENSE

The punitive damages which Plamtitffs seek 1o recover are limited by statute and/or case faw.
NINETEENTH AFFIRMATIVE DEFENSE
Yanke 1s not a party to the purchase agreements that are the subject of Plainnfrs’ First
Amended Complaint, nor is Yanke the owner of the real property that ts the subjcet of the Plaintiffs’
First Amended Complaint, and therefore, Yanke is not a proper party with respect to Plaintiffs’
claims arising under contract,
? TWENTIETH AFFIRMATIVE DEFENSE
Yanke hereby incorporates by reference those affirmative defenses enumerated in Rule S of
the Nevada Rules of Civil Procedure as though fully set forth herein.
TWENTY-FIRST AFFIRMATIVE DEFENSE
Yanke has been required o obtan the services of counsel to respond to Plaintiffs’ Fiest
Amended Complaint, and Yanke is entitled o an award of reasonable atiormey's fees.
h TWENTY-SECOND AFFIRMATIVE DEFENSE
Pursuant to NRCP Rule 11, all affirmative defenses available to Yanke may not have been
asserted herein, and Yanke reserves the right to amend his Answer (o assert lurther and ndditiond

| affirmative defenses as the availability of such become known in the course of further proceedings.

WHEREFORE, Yanke prays for relief as follows:

1. That Plaintiffs take nothing by way of Plaintiffs’ First Amended Complaint on file
hereang
2. For an award of reasonable attomey's fees and costs of court; and
-12-
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Premiscs.

For such other and further relief as the Court determines o be just and proper in the |

i

DATED this f i day of November 2007.
NITZ, WALTON & HEATON, LTD.

. HEATON

Nevada Par No. 1097

JAMES A. FONTANO

Nevada Bar No. 8456

601 S, Tenth Street, Ste. 201

Las Vegas, INcvada 89101

(702} 474-4004

Artorneys for Defendant Rodney C. Yanke

13-
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CERTIFICATE OF MAILING

RODNEY C. YANKE S ANSWER TO PLAINTIFFS’ FIRSTAMENDED COMPLAINT, via U S,
| Mail, First-class postage prepaid, on the /Q day of November 2007, addressed as follows:

Terry A. Coffing, Esq.
Brian R. Hardy, Esq.
MARGQUIS & AURBACH
16001 Park Run Drive
Las Vegas, Nevada 89145
Attornevs for Plaintiffs

Michael E. Stoberski, Esq.

OLSON, CANNON, GORMLEY

& DESRUISSEAUX

9950 W. Cheyenne Ave.

Las Vegas, Nevada 89129

Attorneys for Defendants Americana LLC
dba Americana Group, Jeannine Cutier,
Mark L. Stark, & David Berg

)
An employee of Nitz, Walton & Heaton, Lid

I hereby certify that | mailed a true and corvect copy of the foregoing DEFENDANT
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Case 07-13208-bam  Doc 45?..

Marqguis Aurbach Coffing
Terry A. Coffing, Esq,
Nevada Bar No. 4549
Zachariah Larson, Esq.
Nevada Bar No. 7787
Brian R. Hardy, Esq.
Nevada Bar No. 10068
10001 Park Run Drve

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
tcoffing@maclaw.com
zlarsonf@maclaw.com
bhardy@maclaw.com

Entered 04/02/13 13:32.28 Page 10f4

E-Filed: 4-2-2013

Attorneys for the Tower Homes Purchasers
UNITED S_TA’I‘ ES BANKRUPTCY COURT
FOR THE DISTRICT OF NEVADA

n Re:

TOWER HOMES, LLC, a Nevada limited

- Case No.: BK-07-13208-BAM
Chapter: 11

Hability company, dba Spanish View Towen Hearing Date: April 1, 2013

Homes.

Debtor.

| Hearing Time: 9:00 AM
Courtroom 3

NOTICE OF ENTRY OF ORDER

TO: WHOMIT MAY CONCERN
NOTICE IS HEREBY GIVEN that on the IZnd day of April, 2013, an Order Granting |

Maotion to Approve Amended Stipulation to Release Claims and Allow Marquis Aurbach

Coffing, As Counsel for the ’Fowcf Home Purchasers, to Pursue Claims on Behalf of Debtor was

entered in the above-entitled matter, a copy of which is attached hereto.

Dated this 2nd day of April, 2013,

MARQUIS AURBACH COFFING

By s/ Zachariah Larson, Lsqg,
Zachanah Larson, Esq.
Nevada Bar No. 7787
10007 Park Run Drive
Las Vegas, Nevada 89145
Attorney(s) for the Tower Homes Purchasers

Page ! of |
MAC 10347081 1046340_1 4/2/2013 3 29 PM
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f~ase 07-13208-bam Doc 457 Entered 04/02/13 13:32:28 Page 2 of 4
| Case 07-13208-bam Doc 456 Entered 04/02/13 12:37:06 FPage 10f 3

Honorable Bruce A. Markell
United States Bankruptey Judge

Marquis Aurbach Coffing
TERRY A. COFFING, ESQ.
Nevada Bar No, 4949 | :
ZACHARIAH LARSON, ESQ. ‘
i Nevada Bar No. 7787 .
: BRIAN HARDY, ESQ. |
Nevada Bar No. 10068 |
: 10001 Park Run Brive
| Las Vegas, Nevada 89143
i teoffing@maciaw.com
| zlarson@maciaw.com
{ bhardy@maclaw.com
i (702)382-0711
Attorneys tor the Tower Homes Purchasers

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEVADA

in Re: Case No.: BK-07-13208-BAM
1 Chapter:i 1
| TOWER HOMES, LLC, a Nevada limited
tiability company, dba Spanish View Tower
Homes, Hearing Date: April 1, 2013
i ' Hearing Time: 9:00 AM
Debtor. Courtroom 3

ORDER GRANTING MOTION TO APPROVE AMENDED STIPULATION TO
RELEASE CLAIMS AND ALLOW MARQUIS AURBACH COFFING. AS COUNSEL
FOR THE TOWER HOMES PURCHASERS, TO PURSUE CLAIMS ON BEHALF OF

DEBTOR

This matter having come belore the Court for a hearing on April 1, 2013, on the Motion
| to Approve Amended Stipulation fo Release Claims and Allow Marquis Aurbach Coffing as
| Counsel for the Tower Homes Purchasers to Pursue Claims on Behalf of the Debtor, Tower
| Homes Purchasers appearing by and through their counsel of record, Brian Hardy, Esg. of

Marguis Aurbach Coffing, the Court finding based upon the reasons stated on the record, the
Pape 1 of 3

MAC TOI47-001 1808287 1 4/3/2613 310 PM ¢
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ase 07-13208-bam  Doc 457 Entared 04/02/13 13:32:28 Page 3 0f 4

| Case 07-13208-bam Doc 456  Entered 04/02/13 12:37:06 fPage20of3

papers and pleadings on file herein, the Motion, the orai arguments of counsel, and good cause

appearing;
IT IS HEREBY GRBEREB ADJUDGED AND DECREED that the Motion o

Approve the Stipulation to Release Claims and Allow Marquis Aurbach Coffing as Counsel for

the Tower Homes Purchasers to Pursue Claims on Behalf of the Debtor, artached herseto as

| Exhibit [, is hereby granted;

IT IS FURTHER ORDERED ADJUDGED AND DECREED that this Order

authorizes the Trustee to permit the Tower Homes Purchasers, to pursue any and all claims on

i behalf of Tower Homes, LLC (theé "Debtor”) against any individual or entity which has or may |

have any lizbility or owed any duty to Debtor or others for the [oss of the earnest money deposizs
provided by purchasers for units in the Spanish View Tower Homes condominium project which

shall specifically include, but may not be limited to, pursuing the action currently filed in the

| Clark County District Court styled as Tower Homes, LLC v William H. Heaton et. al. Case No.

A-12-663341-C.

IT IS FURTHER ORDERED ADJUDGED AND DECREED that this Court hereby

authorizes the faw finm of Marguis Aurbach Coffing, and/or Prince & Keating LLP, or
successive counsel, retained on bebalf of Tower Homes Purchasers to recover any and all eamnest

money deposits, damages, attorneys fees and costs, and interest thereon on behalf of Debtor and

- the Tower Homes Purchasers and that any such recoveries shall be for the benefit of the Tower

Homes Purchasers.

IT IS SO ORDERED.

| Respectfully Submitted By:

MARQUIS AURBACH COFFING

By/s/ Brian Hardy, Esq.
Brian Hardy, £sq.
MNevada Bar No. 10668

13041 Park Run Prive
Las Vegas, Nevada 89145
Attorney(s} for Tower Homes Purchasers
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LR 2021 CERTIFICATION
In accordance with LR 9021, counsel submitting this document certifies that the order
accurately reflects the court’s ruling and that (check one):
[] The court has waived the requirement set forth in LR 9021(b}(1).
Mo party &ppe&red at iht’: hearing or filed an objection to the motion,
% {11 have delivered a cfopj; of this proposed order to all counsel who appeared at the

hearing, and any unrepresented parties who appeared at the hearing, and each has approved or

disapproved the order, or failed to respand, as indicated below:

[T 1 certify that this is a case under Chapter 7 or 13, that | have served a copy of this

content of the order.

1 declare under penalty of perjury that the foregoing is wue and correct,

MARQUIS AURBACH COFFING

_ By: /s/ Brian Hardy, Esqg.
] Brian Hardy, Esq.
Nevada Bar No. 10063
10041 Park Run Drive
Las Vegas, NV 89145
Attorney(s) for Debtor and
| Debtor-in-Possession
i

#H#d
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order with the motion pursuant to LR 9014(g), and that no party has objected to the form or |
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SULLIVAN, HILL, LEWIN, REZ & ENGEL Electronically Filed: Aagust 13, 2013
A Professional Law Corporation

James P. Hill, CA SBN 90478

Christine A. Roberts, NV SBN 6472

Elizabeth E. Stephens, NV SBN 5788
228 South Fourth Street, First Floor
Las Vegas, NV 86101
Telephone: (702) 382-6440
Fax Number: (702) 384-9102
Email: hilli@shiaw.com

Attorneys for William A, Leonard, Jr.,
Post-Confirmation Chapter 11 Trustee
UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEVADA
Inre } CASENG. BK-5-07-13208-BAM
} Chapter 1 (involuntary}
TOWER HOMES, LLC, a Nevada limited }
tHanility company, dba Spanish View } TRUSTEE'S EX PARTE MOTION TO
Tower Homus, } ENTER FINAL DECREE; MEMORANDUM
} OF POINTS AND AUTHORITIES
Debtor. i
)
y Ctrm.: BAM - Courtroom 5
} Foley Federal Building
) 300 Las Vepas Blvd. South
} l.as Vegas, NV 89101
) Judge: Hon. Bruce A. Markell
}

William A. Leonard, Jr. (“Trustee”), the Court- appointed Chapter 11 trustee of the Tower
Homes, LLC bankruptcy estate, hereby submits his Motion for Final Decree and Closing of Case
(*“Motion™} with respect to the above entitled matter pursuant to Bankruptcy Rufe 3022, In support
of the Motion, the Trustee represents the following:

1.
INTRODUCTION

i, Gn May 31, 2007, certain petitioning creditors fited an involuntary petition for relief
under section 303 of the Bankruptcy Code (11 U.S.C, § 101 ¢t seq.) against the Debtor. On August

21, 2007, upon consemt of the Debtor, the Court entered its order for relief. On Januvary 18, 2008, the

323644-v1 !
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Court entered its order approving the United States Trustee's appointment of the Trustee as the

Chapter 1] trustee of the Debtor’s bankruptey estate.

2. On December 8, 2008, the Court entered its order confirming the Trustee's plan of
reorganization (“"Confirmed Plan™). See Docket No. 307,

3. Pursuant to section X{(3) of the Confirmed Plan:

“When the Plan is fully administered in all material respects, the Trustee shall file an

application for a final decree. The etfect of a final decree entered by the Bankruptcy

Court will be to close the Bankruptcy Case, and to re-vest all remaining Estate assets,

\f any, in the Debtor. After such closure, a party seeking any type of relief relating to

a Plan provision can seck such relief in a state court of general JU!‘!SdlCiiﬂn or can
petition the Bankruptcy Court to re-open the Bankruptey Case.”

4. All funds required to be disbursed under the Plan have been disbursed.
5. The Trustee has paid to the United States Trustee all post-confirmation quarterly fees
through June 2013, as invoiced by the United States Trustee pursuant to 28 U.S.C. § 1930,

6. All pending motions and contested matters in this case have been resolved. Al
approved professional fees have been paid.

7. No adversary proceedings are pending in the Chapter 11 Case.

8. Pursuant to Rule 3022, the Debtor’s chapter 11 estate has been “fully administered”
and the Court may enter its Final Decree.

1L
AUTHORITY

Federal Rule of Bankruptcy Procedure 3022 provides that “[alfter an estate 1s fully

administered in a Chapter 1] reorganization case, the court, on its own motion or on motion of a

party in interest, shall enter a final decree closing the case.” Fed. R, Bankr. P. 3022, Plan payments

do not have to be completed in order for a Chapter 11 case 1o be “fully administered.” Wells Fargo

Bank v. D & [ Nicolavsen (lnre D & L Nicolavsen), 228 B.R. 232, 261 (Bankr. E.D. Cal. 1998}

(citing [nre Ground Svstems, Inc,, 213 B.R. 1016, 1319 (Bankr. 9th Cir, 1997)). As the court noted

in Wells Fareo:

[t payments under the plan have commenced and there are no
contested matters or adversary proceedings pending or are likely to be
filed, the case may be closed. If it is necessary to invoke the

IS

3’

h.}

3644y

RA140



LI

i
12
13
F4
s
[6
17
I8
19
20

L R .- B B

I

Case 07-13208-mkn  Doc 469 Entered 08/13/13 15:06:44 Page 30f3

bankruptcy court's jurisdiction after the case is closed, the case may be
reopened.

_at 261, In addition:

Entry of a final decree closing a chapter 1} case should not be delayed
solely because the payments required by the plan have not been
completed. Factors that the court should consider in determining
whether the estate has been fully administered include (1) whether the
order confirming the plan has become final, (2) whether deposits
required by the plan have been distributed, (3} whether the property
proposed by the plan to be transferred has been transferred, (4)
whether the debior or the successor of the debtor under the plan has
assumed the business or the management of the property dealt with by
the plan, (5) whether pavments under the plan have commenced, and
{6} whether all motions, contested matters, and adversary proceedings
have been finally resolved,

The court should not keep the case open only because ol the possibility
that the court's jurisdiction may be invoked in the future. A final
decree closing the case atier the estate is fully administered does not
deprive the court of jurisdiction to enforce or interpret its own orders
and does not prevent the court from recopening the case for cause
pursuant to § 350(b) of the Code....

Ground Systems. 213 B.R. at 1019 {citing Advisory Committee note to Fed. R, Bankr. P. 3022),

[
CONCLUSION

WHEREFORE, the Trustee respectfully requests this Court enter a Final Decree and close

 this case.

Dated: August 13, 2013

SULLIVAN, HILL, LEWIN, REZ & ENGEL
A Professional Law Corporation

By: s/ James P Hill
James P. Hill
Christine A. Roberts
Elizabeth 5. Stephens
Attorneys for Willtam A. Leonard, Jr,
Post-Confirmation Chapter 11 Trustee
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L.Ed. 451 (1947 (discussing discov-
ery of lawyer documments in eivil &
ton): In ve January 1976 Grand Jury,
594 P24 719 (7th Cir.i976) (phoid-
ing conlempt finding against lawyer
who disobeyed subpoena for money
recetved from clents); State v. Olwell,
304 P.2d 681 (Wash.1964) (vacating
conterapt finding, bul upholding pow-
ey ta subpoena lawyer for weapon
received from client). For a lawyer’s
obligation under & third party’s lien,
sce, eg., Unigard Ins. Co. v. Tre
mont. 430 A24 30 (Conn. Super.
Cr1981% In re Cassidy, 432 N.E.2d
274 (L1952}

Comment £ Stoler goods. {n the
probibition against a hawyer's keeping
property antrusted to the lawyer by a
client when the lawyer knows that it
belongs to ancther, see United States
v. Serupgs, 549 F2d 1097 (6th Cir.
1977 (convietion for knowingly re-
ceiving stolen funds as fee); In re

FINANCIAL & PROPERTY RELATIONSHIP § 46

Ryder, 263 F.Supp. 0 (E.D.Val,
Affd, 381 F.2d 713 (dth (i 1967) (dis-
cipline for knowingly taking posses-
sian of stolen money and thus helping
conceal ity Peaple v. Auld, 88 P.2d
1975 (Colo.1990) (discipline for know-
ingly accepting stolen gun as eollater-
al for fee obligation); In re Prescotl.
o7 NW.24 822 (Minn 1978} (disci-
pline for knowingly aceepting stolen
funds); see Rosenthal Toyola, Ine. v.
Thorpe. 524 F.2d &7 (11th Cir1987)
flawyer liable for depositing cheek 10
clients in lawyer's trust aecount and
paying some of proceeds to chients
with knowledge clients would not de-
liver to huyer goods far which ¢heek
was payment). See also In re January
1976 Grand Jury, 534 F2d 719 (fth
Cir 1976) (Jawyer suhpoenaed to pro-
duce robbery proceeds received from
client); State v. Dillon, 471 P2d 553
{Idaho 19750} {similar).

§ 46. Documents Relating to a Representation
(1) A lawyer must take reasonable steps to safeguard

doe

uments in the lawyer’s possession relating to the rep-

resentation of a client or former client.

(2) On request, a lawyer must allow a client or for-
mer client to inspect and copy any document possessed by
the lawyer relating to the representation, unless substan-

tial grounds exist to refuse.

(3) Unless a client or former client consents to non-

delivery or
delivery, a lawyer mu

client, at an appropriate ti

substantial grounds exist for refusing to make
st deliver to the client or former

me and in any event promptly

after the representation ends, such originals and copies of
other documents possessed by the lawyer reiating to the

representation as the client or former ¢

needs.

lient reasonably

(4} Notwithstanding Quhsections (2) and (3), & jawyer

may

decline to deliver to a client or former client an

original or copy of any document under circumstances

permitted by § 43(1).

327
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§ 44 THE LAW GOVERNING LAWYRRS Ch. 3

{osmument:

. Seape wnd ciossoefereices, For purposes of this Seetion, a
document Includes & writing, draving, praph, chavt, photagraph, pho-
no-vecord, fape, dise, or other form of dats compilation. The Section
does not emhrace writings that quality as wroperty under $§ 48 and 45
hecagse of their valus, for example cash, negolizble instruments, stoek
certificates and other writings constitiitiog presumpiive nrool of tile,
and collectors’ tems such as literary manuscripiss. With vespect to a
Jawyer's duaty to safeguard the contents of documentz containing
confidential client isformation, see genorally Chapler 5.

b. A laveyer's didy o safegiord docnrients. The duly recogrized
hy § 46(1) is similar to the duty to sufeguard property recognized in
§ 0L Usually & lawyer muost maintain an oederly filing svstem, with
cach client’s docinnents separated and with reasonahie measures to
Brmit aceess to anthorized fiem personnel, With reogard to 2 lawyver's
duiy to supervise fivm employees, see § 11

A lawyver's doty to safeganmd client documents does not end with
the representation {see § 331 Tt continnes while there i a reasonable
hkelthoad that the client will need the documents, unless the client has
adequate copies and originals, dechines to receive such coples and
originals from the lawver, or consents 1o divposzai of the documents,

The lawyver need fuke ouly veusonable steps fo preseive the
doctments. For example. a law firm {5 not required to preserve elient
doctments indefinitely and may destroy doecaments that are outdated
or no longer of consequenee, Similarly, a iwyer who leaves a firm may
ledve with that firm the docments of clents the Imwyer vepresented
while with the fivm, provided that the lawyer reasonably belioves that
the firm has appropriste safeguunding arrangsments. So long as 4
lawyer has custody of decuments, the lawyver muaost take reasonable
steps in arrangements for stoving, using, destroying, or transferring
them, If the jurizdiction allows a lawyer's practice fo be sold to
another lawyer, the lawyer must comply with the mijes governing the
sale. If a firm dissolves, its members must take reasonable steps to
safeguard documents continuing to require confidentiality, for example
Ly entrusting them to a persen or deposifory bound by appropriste
restrictions,

¢. A cient’s right lo veliicve, inspect, and copy dociments. As
stated In Bubsection (3), a client 5 entitled to retrieve documents in
possession of a lawyer relating to reprosentation of the client. That
right extends to docoments placed in the lawver's possession as well as
ty documents produced by the lawver, subject to the right to retain
property under a valid Hen (see § 43) and Lo other justifishle grounds
as discussed hereaftor.
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Ch. 3 FINANCIAL & PROPERTY RELATIONSHIP & 40

A chient 13 ordinarily entitled to inspect and copy at reasonable
times any document relating to the representation in the possession of
the client's lawver {sce Restatement Second, Trusts § 173; ¢f. Restate-
ment Second, Agency § 3810, A clent’s fatlure to assert the right to
ingspect and copy filez during the representation does not bar later
enforcement of that right, so long as the lawyer has properly not
disposed of the documents (see Comment &3

A lawver may deny a client's request to retrieve, inspect, or copy
documents when compliance would violate the lawyer's duty o another
{(see Restatement Second, Ageney § 381). That would sceur, for exam-
ple, if a court’s protective order had forbidden copying of a document
obtained during discovery from another party, or if the lawyer reason-
ably believed that the client would use the document to commit a
crime (see § 21). Justification would also exist if the document eon-
tained confldences of another client that the lawyer was required to
protect,

Under conditions of extreme neeessity, a lawyer may properiy
refuse for a client's own benefit to disclose documents to the client
unless a tribunal has required disclosure. Thus, a lawyer who reason-
ably conecludes that showing a psychiatric report to a mentally ill elient
is likely to cause serious harm may deny the client access to the report
(zsee § 20, Comments ¢ & d: § 24, Comment ¢). Ordinarily, however,
what wiil be useful to the client is for the client to decide.

A lawyer may refuse to disclose to the client certain law-firm
documents reasonably intended only for internal review, such as a
memorandum discussing which lawyers in the firm should be ussigned
to a ease, whether a lawver must withdraw because of the client's
misconduct, or the firm’s possible malpractice Hability to the client.
The need for lawvers to be able to set down their thoughts privately in
order to assure effective and appropriate representation warrants
kecping such doeuments secret from the client invalved. Even in such
cireumstances, however, a tribunal may properly order discovery of
the document when discovery rules so provide. The lawyer’'s duty to
inform the client (see § 20) can require the lawyer to disclose matters
discussed in a document even when the document itself need not bhe
disclosed.

d.  Documents that a lowyer mast furnish without request. Even
without a client’s request or the discovery order of a tribunal, a lawyer
must voluntarily furnish originals or copies of such documents as a
client reasonably needs in the circumstances. In complying with that
standard, the lawver should consider such matters as the client’s
expressed eoncerns, the client’s possible needs, customary practice, the
number of documents, the client’s storage facilities, and whether the

329
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Ch. 3 CONFIDENTIAL CLIENT INFORMATION 8 59

TOPIC 1. CONFIDENTIALITY RESPONSIBILITIES
OF LAWYERS

TITLE A. A LAWYER'S CONFIDENTIALITY DUTIES
Section

59,0 Definition of “Confidentizl Client Informution”
60, A Lawyer's Doty to Safeguard Confidential Chient Information

TITLE B. USING OR DISCLOSING CONFIDENTIAL
CLIENT INFORMATION

1. Using or Disclosing Information to Advance Client Interests

62.  Using or Disclosing Information with Client ('onsent

63, Using or Dizcloging Information When Roequired by Law

64.  Using or Disclosing Information in 2 Lawver's Self-Defense

6a.  Hsing or Disclosing Information in i Compensation Dispute

65, Using or Disclosing Information to Preveni{ Death or Serious DBodily
Harm

67.  Using or Disclosing Information to Prevent, Rectify, or Mitigate Sabstan-
tial Financial Loss

TITLE A, A LAWYER'S CONFIDENTIALITY DUTIES

Seaction

59, Definition of “Confidential Client Information™
60. A Lawyer's Duty to Safeguard Confidential Client Information

§ 59. Definition of “Confidential Client Information”

Confidential client information consists of informa-
tion relating to represeniation of a client, other than
information that is generally known.

Comment:

1. Seope and eross-vefervences. This Section defines information
concerning the representation of a elient governed by the confidentiali-
ty rule stated in § 60 and for which exceptions are stated in other
Sections in this Topie. For the most part, the definition of this Section
is relevant to gpplications of the general duty of confidentiality (see
§ 60) owed to a current client and to former clients. On the relevance
of the definition of confidential information to a determination whether
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§ 59 THE LAW GOVERNING LAWYERS Ch. 5

a former matter is “substantinlly related” to a curvent matter, sca
¥ 132, Comment diii).

b, Kinds of confidential cliont inforsation. A client's approach
to a lawyer for legal assistance implies that the olient frusts the lawver
to advance and protect the interests of the chient (see § 16{1)). The
resulting duty of loyalty is the predicate of the duty of confidentiality.
The information that a lawyer is obliged to proteet and safepuard is
called confidential client fnformation in this Restatement.

This definition covers all information relating to representation of
a client, whether in oral, documentary, electronie, phatographie, or
other forms. It covers information gathered from any sotree, including
sources such as third persons whose communieations are not protected
by the attorney-client privilege (see §& 70). It includes work produet
that the fawyer develops in representing the client, such as the
lawyer’s notes to a personal file, whether or not the information is
immune from discovery as lawver work product (see Topic 3). It
ineludes information acquired by a lawyer in all client-lawyer relation-
ships (see § 14), including functioning as inside or outside Jegal
counsel, government or private-practice lawyer, counselor or litigator,
advoeate or intermediary. It applies whether or not the client paid a
fee, and whether a lawyer learns the information personally or
through an agent, for example information acquired by z fawyer's
partners or associate lawyers or hy an investigator, paralegal, or
secretary. Information acquired by an agent Is protected even if i was
not thereafter communicated to the lawyer, such as material acquired
by an investigator and kept in the investigator's files.

The definition includes information that becomes known by oth-
ers, so long as the information does not hecome generally known, See
Comment. d hereto; compare § 71 (condition of attorney-client privi-
lege that communication be made with reasonabie expectation of
confidentiality); § 79 (waiver of the attorney-ciient privilege by subse-
quent disclosure). The fact that information falls outside the attorney-
client privilege or work-product immunity does not determine its
confidentiality under this Seetion. '

A lawyer may learn information relevant to representation of a
client in the course of representing another elient, from casual reading
or in sther accidental ways. On the use of information learned from
Fepresentation of another elient, see § 60, Comment /. In the eourse of
representation, a lawyer may learn confidential information about the
client that is not necessary for the representation but which is of a
personal or proprietary natare or other character such that the client
evidently would not wish it disclosed. Such information i5 confidential
under this Section.
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Ch, 5 CONFIDENTIAL CLIENT INFORMATION § 60

resentations, & nol inconsistent. Any Comprent o Taformaiion covceri-
such lawver use would be impermissi- ing lou legal iststutions, ond simt-
hie on the broad ground {see ABA oy wefters. No judicial decisions
Made! Rule 173 that a lawyer misy  have been found that specifically ad-
nat use even publicly known informa-  hocs the fssues raised here. "fhé Lo
tion to the detriment of a current
client, whether to further a personal
interest of the lawyer (3% 60 & 125)
or to furthey the interest of another

tion iz based on the principles behind
the concept of generally known infor-
mation, the customary and accepted
client (Topic 3 hereto). Revealing gjraﬂ?!fi(‘f&ii. of IE‘iWEfEI‘S, and f{he public
client information  adversely (see terestin effective professional prac.
$ G0(1)) in & way that is gratuitous or tier consistent with the general pro-
negligent would viclate the duty o soction of confidential cient informa-
take ail veasonably available steps to  tion. On conflicts of interest in law-
advance the client’s lawfal objectives  reform activities, see § 125, Com-
(§ 181 ment ¢,

§ 60. A Lawyer's Duty to Safeguard Confidential Client Infor-
mation

(1) Exeept as provided in §§ 61-67, during and after
representation of a client:

{a) the lawyer may not use or disclose confiden-
tial elient information as defined in § 59 if there is a
reasonable prospect that doing so will adversely af-
fect a material interest of the client or if the client
has instructed the lawyver not to use or disclose such
information;

(b} the lawyer must take sieps reasonable in the
circumstances to protect confidential client informa-
tion against impermissibie use or disclosure by the
lawver's associates or agents Lhat may adversely af-
feet a material interest of the client or otherwise
than as instructed by the client.

(2) Exceptl as stated in § 62, a lawyer who uses confi-
dential information of a client for the lawyer's pecuniary
gain other than in the practice of Iaw must account to the
client for any profils made.

Camment:

a.  Scope and cross-refevences. This Section states the prineipal
duties of a lawyer with respect to confidential client information. The
first duty is negative—not to use or disclose the information. The
second is positive—to safeguard confidential client information in the
client’s interests. The third duty protects elients against lawyer use or
diselosure of confidentiai information for self-profit (see Comment ;

46t
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§62 THE LAW GOVERNING LAWYERS Ch. 5

sent in the ABA Medel Code, al-
thaugh prohably onlv the result of 8
drafting lapse, are possibly open o
the interpretation that efient consent
after full disclasare is effective as 1o
any “revelation,” but onlv with re-
specl Lo these “uses” that do not op-
erate to the disadvantage of the
client. The consent provision of the
ABA Mudel Rules avoids any such
possible ambiguity, See ARA Modol
Rules of Professional Conduet, Rule
Li(ay {1983) (“A lawver shall not re-
veal information relating Lo represen-
tation of a client unless the client
consents  after consuliation . ™
see generally €. Walfram, Modern
Legal Ethics § 677, at 306 (1986},
This Section, following the ABA Mod.
ol Rules, takes the position that ad.
verse use or disclosure is pernussilie
with client copsent. Under § 60613,
benign use or disclosure is pormissi-
ble and does not reguire client con-
sent.

No decision seems to have consid-
ered the question addressed by the
Section outside the context of eonsent.
toa lawyer's use or diselosure in the
cireumstances deseribed in § 81 fus-
g or revealing client information to
advanee 2 ¢lient’s mterests), 3§ 7R-80
(waiver of the atierney-client privi-
tege), or § 122 (client consent to con-
flict of interest). See the Reporter’s
Notes thereto.

Conrment. ¢. Adequately informed
client consent. The different effects
of omitting full disclosure can be seen
by rontrasting the provisions of the
lawyer codes cited in the Reporter's
Note to Camment b heretns with tha

attorney-client. privilege doctrine of

watver by subseguent disclosure by
act of the lawyer, where ng authority
requires  elient  consultation.  See
¥ T8(3) (waiver by defectively assert-
ing the privilege); § 79, Comment ¢
{watver by lawyer's aet of making
subsequent  diselosure of privileged
elient communication),

§ 63 Using or Disclosing Information When Required by Law

A lawyer may use or disclose confidential client infor-
mation when required by law, affer the lawyer takes
reasonably appropriate steps to assert that the informa-
tion is privileged or otherwise protected against disclo-

SUTE.

Comment:

. Scope ond cross-refevences. A lawyer's general legal duty (see
¥ 60) not to use or disclose confidential elient information (see § 59) is
superseded when the law specifically requires such use or diselosure.
For example, a lawyer reay be called as a witness and directed by the
tribunal to testify to what the lawyer believes is confidential client
information protected by the attorney-client privilege (see § 68), the
work-product immunity (see § 87}, or another evidentiary rule. The
seope of the protection afforded by the attorney-client privilege and
the work-product immunity may be debatable in various circam-
stances. Similar issues may arise in preirial discovery or in supplying
evidence to a legislative committee, grand jury, or administrative
ageney. A lawyer may he directly required to file reports, such as
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Ch, 3 CONFIDENTIAL CLIENT INFORMATION § 63
registering as the agent for a foreign government or reparting cash
pransactions. Other laws may require lawyers o turn over certain
evidence and instrumentalities of erime to govermmental agencies (see
& Uy, In such situations, steps by the lawyer to assert a privilege
would not be appropriate and are not reguired.

On the extent of & laweer's daty to diselose wrongdoing of another
lawyer, see § H3) On a lawyer's Hability for faflure to exereise due
eare to protect a nonclient, see § 51 and following. The rule of the
Qeetion is important in addressing the duties of a lawyer to make
Bselosure to co-chents under §§ 51(4) and 36 (see also §§ 66-6T). See
also, eg. § 98,

b A lawyers obligation ty iiroke arailable protection. A lawyer
venerally is requived 1o raise any reasonably tenable ohijection to
another's attempt to obtain confidential client information (see § 5%)
fram the lawyer if revealing the information would disadvantage the
lawyer's client and the client has not ponsented (see § 62), unless
Lselosure would serve the client's interest (see § 61). The duty follows
from the generai requirement that the tawver safeguard such informa-
tion {sce § 60) and act competently in advancing the client’s objectives
(see § 16(19. The duty to ebject arises when a nonfrivelous argument
(spe § 110) can be made that the law does not reguire the lawyer to
disclose such information. Such an argument conld rest on the attor-
ney-client privilege (see 3 25(13hY, the work-product immunity {(see
§ 97), or a ground such as the irreievance of the information or its
character as hearsay. When the client is represented hy successor
counsel, # predecessor lawyer’s decision whether to invoke the privi-
lege is appropriately directed by successor counsel or the client.

Whether a lawver has a duty to appeal from an order requiring
disclosure is determined under the general duties of competence {see
§ 16(2)). A lawyer may be instructed by a client to appeal (see
§ 21(2)). If a lawyer may obtain precompliance appeliate review of a
triul-court order directing disclosure only by being held in contempt of
court (see § 105), the lawyer may take that extraordinary step but is
generally not required to do 5o by the duty of competent representa-
tion. In any event, under § 20 the lawyer should inform the client of
an attempt to obtain the elient’s confidential information if' it poses a
gignificant risk to the material intevests of the client and when
circumstances reasonably permit oppertunity to inform the client.

REPORTER'S NOTE

Comment a. Scope and cross-refer-  fessional Responsibility, DR 4
ences. See ABA Model Code of Pro-  HIEHONZ) (14969) (lawver “may reveal
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Ch. 3 CONFIDENTIAL CLIENT INFORMATION § 75

Grand Jury Subpoena Duces Teeam, e, Mead Data Central, [ne. v, Dep's
112 F3d 610 8tk Cird, cert. denied,  of Air Foree, 566 F.2d 242, 255
521 U8 1105, 117 8.0 2482, 1R (D.CCird#iTy  Gubsequent  diselo-
L Fd2d 901 (1987 (similarh surey, Zonith Radio Corp. v. Ulnited

Comment e, Tnvoking and waiving  Stales, FER FSupp. 1483, 1446 {Ct,
the privilege of @ governmental  Int'l Trade 1984) (putling legal acvice
client, Few docisions eonsider whe  in fssue); Brinton v. Dep'l of State,
may invoke the privilege. Cf. 6. 476 F.Supp. 535, M0 (D.D.CIYTH
Clavir v. United States, 81 FRD. - (gietay, affd, 636 F.2d 600 (D.CLir
612 (SDN.Y.I979) (employees of ygehy cort, denicd, 452 LS. 905, 101
FBIFcﬂuh‘i not raise w_f;i'k«pt'(ﬁ(is;u':f oo g030, 69 LEd2d 405 (188D
munity as ground to suppress memo- (subsoquent, disclosurel, Haymes v.
ranium prepared by Department of Smith. 73 F.RD. 572, &16-77

Justice lawver concerning their eom- ° 700 O ,

munieations about illegal surveillance, (W.DLNY.2976)  (subsequent disclo-

when United States did not choose to  sure and puiting legal advice In is-

assert  impnunityy, see  also  supra, suck Hearn v, Rhay, 68 F.R.D. 574
Fmey

Comment b uand Reporters Note 581 (D Wash 1975 {putting legal
thereto, On waiving the privilege, see,  advice in issue).

§ Th. The Privilege of Co-Clients

(1) If two or more persons are jointly represented by
the same lawyer in a matfer, a communication of either
co-client that otherwise qualifies as privileged under
§§ 68-72 and relates to matlers of commen interest is
privileged as against third persons, and any co-client may
invoke the privilege, unless it has been waived by the
client who made the communication.

(2) Unless the co-clients have agreed otherwise, a
communication described in Subsection (1) is net privi-
leged as between the co-clients in a subseguent adverse
nroceeding between them,

Comment:

a. Seope and cross-veferences. This Section states the attorney-
client-privilege rules that apply when co-clients have eonmunications
with the same lawyer. The privilege applies only if the other conditions
of §§ 68-T2 are met, except that Subsection (1) qualifies the require-
ment of § 71 that the communication be in confidence and Subsection
2y qualifies the rule of § 79 concerning waiver. On invoking the
privilege, see § 86. Subsection (2) modifies the normally applicabie
rules of waiver (see §§ T8-80) in the case of a subsequent proceeding
in which the co-clents are adverse. On the duration of the privilege,
see § 77. On representation of multiple clients with conflicts of inter-
eat, see §§ 121-122 and §§ 128-131. On confidentiality obligations
when representing co-clients, see § 60, Comment L.

-
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875 THE LAW GOVERNING LAWYERS Ch, 5

A communication subject to the privilege for co-clients may be
made through a client's agents for communication snd 2 lawyer's
agents for communication and other agents (see § T0).

b, The co-clienl privilege. Under Subsection (1), communicatlons
by co-clients with their common lawyer retain confidential characteyis-
Hez as against third persons. The rule recognizes fhat il may bo
desivable to have muitiple clients represented by the same lawyer.

e.  Delimiting co-cliend situations, Whether a chient-lawyer re-

lationship exists between pach client and the commen awyer is de-
termined under & 14, specifically whether they have expressly or
impliedly agreed to common representation In which eonfidential in-
formation will be shared. A co-client representation can hegin with &
joint approach to 2 lmwyer or by agreement after separate represen-
ations had begun. However, clients of the same lawyer who share 2
commmon interest are rot necessarily co-chents. Whether individuals
have jointly consulted a lawyer o have merely entered concurrent
but separate representations is determined by the nnderstanding of
the parties and the lawyer in light of the cireumstances (see § 1)

C'o-chient representations must also be distinguished from situa-
cons in which a lawyer represents a single client, but ancther person
with allied interests cooperates with the client and the clent's lawyer
(see § TH).

The scope of the co-client relationship is determined by the extent
of the legal matter of common interest. For example, & lawyer might
also represent one co-client on other matfers separate from the
common one. On whether, following the end of a co-client retationship,
the lawyer may continue {o represent one former co-client adversely to
the interests of another, see § 121, Comment e, On the confidentiality
of communications during a co-client representation, see Comment d
hereto.

4 The subsequent-procecding exception {o the co-client privi-
lege. As stated In Subsection (2), in a subsequent proceeding i which
former co-clients are adverse, one of them may not invoke the attor-
ney-ciient privilege against the other with respect to communications
involving either of them during the co-cient relationship, That rie
applies whether or not the co-client’s cormmunieation had beepn dis-
closed to the other during the co-chient representation, onless they had
otherwise agreed.

Rules governing the co-client. privilege are premised on an as-
sumption that co-clients usually understand that all information is o
he digclosed to all of them. Courts sometimes vefer to this as a
presumed Intent that there shouid be no confidentislity between €O
clients. Fairness and candor between the co-clients and with the

n
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Ch. 5 CONFIDENTIAL CLIENT INFORMATION § 75

lawver generally prechudes the lawyer from keeping information secret
from anv one of them, unless they have agreed otherwise {see § 60,
Comment 1.

Hiustration:

1. Cient X and Chent Y jeintly consult Lawver about
establishing a business, without coming o any agreement ahout
the confidentiality of their communications to Lawyer. X sends a
confidential memorandum to Lawyer in which X outlines the
propused business arrangement as X understands it. The joint
representation then terminates, and Y knows that X sent the
memorandum hut not its contents. Subsequentiy, Y files suit
against X to recover damages arising out of the business venture.
Although ¥'s memorandom would be priviteged against a third
person, in the litigation hetween X and Y the memorandum is not
nrivileged. That result follows although Y never knew the con-
tents of the letter during the joint representation.

Whether eommunications between the lawver and a elient that
oceurred before formation of a joint represeniation are subject to
examination depends on the understanding at the time that the new
person was joined as a co-client,

Co-clients may agree that the lawyer wiil not diselose certain
confidential communications of one co-client to other co-clients. If the
co-clients have so agreed and the co-chients are subsequently involved
in adverse proceedings, the communicating client can invoke the
privilege with respect to such communications not in fact disclosed to
the former co-client seeking to introdure it. In the absence of such an
agreement, the lawyer ordinarily 18 required ta convey ecommunica-
Hons to all interested eo-clients {see § 60, Comment I} A ro-client may
also retain additional, separate counsel on the matter of the common
representation; cemmunications with such conmsel are not subject. to
this Section.

e, Standing to asseit the co-clienl privilege; waiver. If a third
person atfempts to gam access to or to introduce a co-client communi-
cation, each co-client has standing to assert the priviiege. The ohject-
ing client need not have been the source of the communication or
previously have known about it.

The normal rules of waiver (see §§ 78-80) apply to a co-client’s
own communications to the common lawyer. Thus, in the ahsence of an
agreement with eo-clients to the contrary, each co-client may waive the
privilege with respect to that co-client’s own compmnications with the

b1 .
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Puthi & Kramse
ATTORMEYS AT Law
Y230 Souk Boffsls Diive
Surre 108
Lag Veas, Nevana 89317
PeoriE: {TR2) 2256800
FAX: (A2} 228-0443
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17
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27
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RPLY
DENNIS M. PRINCE

1 Nevada Bar No. 5092

ERIC N. TRAN

| Nevada Bar No. 11876

PRINCE & KEATING

3230 South Buffalo Drive

- Suife 108

Las Vegas, Nevada 89117

Telephone: (702) 228-6800
 Facsimile: (702) 228-0443

E-Muail: DPrince@PrinceKeating.com
E-Mail: ETran@PrinceKeating.com
Attorneys for Plaintiff

Tower Homes, ILC

DISTRICT COURT

CLARK COUNTY, NEVADA

TOWER HOMES, LLC, a Nevada limited CASE NO.: A-12-663341-C
liability company; DEPT. NO.: XXVI

Plaintiff]
PLAINTIFFE’S REPLY IN SUPPORT OF
VS. MOTION TO COMPEL PRODUCTION
OF DOCUMENTS; AND PLAINTIFF’S
- WILLIAM H. HEATON, individually, NITZ, OPPOSITION TO DEFENDANTS’
WALTON & HEATON, LTD., a domestic COUNTERMOTION FOR
professional corporation; and DOES I PROTECTIVE ORDER

through X, inclusive,

Defendants.

Plaintiff Tower Homes, LLC, by and through its attorneys of record, PRINCE &

KEATING, hereby submits this Reply in Support of Plaintiff’s Motion to Compel Production

|| of Documents; and Plaintiff*s Opposition to Defendants” Countermotion for Protective Order.
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PuiNCE & Kixanc
Arpomdiys Ay Law
1230 Sowth Buflalo Drive
Surrs 18
LAz Vegas, NEVADA BOLLT
PaoE: {TI2) 2186800
Famz (T02) 2050443

Qo ~1 O

10
11
12
13
14
15
16
17
18
19
20
21
22

23 i

24
25
26
27
28

MEMORANDUM OF POINTS AND AUTBORITIES

1. INTRODUCTION

Tower’s Motion to Compel is extremely narrow. Tower is requesting that this Court

compel NWH to produce documents that NWH has identified as potentially discoverable

documents, pamely NWH’s_file reating to Tower Homes, LLC (NWHO000001-

NWH042236) which NWH has identified as part of its initial NRCP 16.1. See Plainitff’s
Exhibit 2 at page 3:23. Specifically, at this juncture, Tower is simply requesting that NWH
voluntarily produced files relating to its representation of Tower Homes, LLC concerning the
failed condominium project that was the subject of the underlying litigation, Tower’s Motion
to Compel does not specifically seek to have NWH produce its files relating to Yanke, or any
other third party. In fact, at this juncture, based on NWH’s vague description of “NWH’s file
relating to Tower Homes, LLC,” it is unclear what category or types of documents are

contained in the file.

However, because Tower is simply seeking its own file including, inter alia,

'documents pertaining NWH's representation of Tower in the underlying litigation,

correspondences from NWH to Tower, ‘an,d the Purchase Coniracts drafied by NWH in the
underlying litigation; and because Tower is the holder of the attorney-client privilege,
Yanke’s consent, whether in his capacity as the sole member of Tower or whether in his
individual capacity, is irrelevant. In addition, no confidentiality agreement is necessary in
order for NWH to disclose NWH’s file relating to Tower because Tower can freely waive its
attorney-client privilege.

In Opposition, NWH attempts to justify its withholding of the entire file relating to

Tower Homes, LLC on the basis that NWH is required to protect the rights of Yanke

Page 2 of 13
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ATTORNEYS AT Law
130 Ronth Bolisle Drive
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10
1l
12
13
14
15
16
17
I8
19
20

| parties including the Tower Homes Purchasers.

e e s e = T ¥ O - S

concerning the NWH’s files relating to the underlying project from disclosed to adverse third

]

First, this concern over the need to protect Yanke's interest against the Tower Homes
Purchasers is baseless. As was discussed in Plaintiff’s Motion to Compel, on or about May 2,

2011, a Stipulation to Entry of Order Granting Judgment Against Rodney C. Yanke and

| Dismissing Claims Against Rodney C. Yanke was entered in the underlying lawsuit of

Gavnor. et. al v. Tower Homes, LLC, et. al Case No. A541668. See Plaintiff’s Exhibit 5.

Thus, there is no need to protect Yanke’s interest from the Tower Homes Purchasers.

Second, assuming this concemn was true, then all NWH had to do was produce the

documents pertaining to Tower Homes, LLC while providing a privilege log detailing the |

documents pertaining to Yanke or any other documents that is being withheld. However,

NWH has completely refused to even produce any documents and has not even produce a

privilege log detailing which documents relating to Yanke are being withheld.

Instead, NWH has completely ignored its voluntary duties under NRCP 16.1 and has
arrogantly elected to withhold every document it has identified as being related to Tower
Homes, LLC. By refusing to disclose any part of Tower’s file, NWH has impeded Tower’s

ability to prosecute this case. This type of discovery abuse cannot be tolerated.

21 1

22
23
24

25

26
27
28

'NWH’s Opposition attempt to re-argue the issue of whether Tower has standing to bring forth this

lawsuit against NWH. NWH is making this standing argament from pages 9 line 9 through page 10
line 15 despite the fact that Judge Gloria Sturman has already considered NWH’s argument and Das
already denied NWH’s Motion to Dismiss, and Renewed Motion to Dismiss ruling that any procedural
defect has been cured. Thus, it has already been judicially determined that Tower is the proper plaintiff
in this litigation. As such, this Court should strike page 9:9-10:15 of NWH’s Opposition as being
completely inappropriate.
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| and because Yanke only person who is autherized to act on behalf of Tower Homes, that

1L LEGAL ARGUMENT

A) PURSUANT TO NRCP 16.1 AND NRCP 26.1 NWH WAS AT THE VERY
LEAST, REQUIRED TO VOLUNTARILY PRODUCE ITS FILES
RELATING TO TOWER HOMES, LLC

As discussed in Tower’s Motion to Compel, NWH has a duty pursuant to NRCP 16.1

and NRCP 26.1 to produce any documents that are discoverable. Here, NWH has indentified .

in its Initial 16.1 disclosures NWH’s file reating to Tower Homes. LLC (NWHO000001- |

NWHO042236) as potentially discoverable, However, instead if voluntarily producing
documents pertaining to Tower’s files, NWH has simply refused to produce any documents
asserting the frivolous position that Yaoke’s consent is necessary even to produce Tower's

files.

As discussed below, NWH’s refusal to even produce its files pertaining to Tower,

jgnores establish case law that Tower is the sole holder to the attorney-client privilege. |

Likewise, even if any purported privilege applics to prevent NWH from producing documents
identified in NWH’s initial 16.1 disclosures, NWH has not even prepared a privilege log
identifying which documents are being withheld from production based upon the purported
privilege.

NWH’s Opposition does not dispute the fact that they have completely and utterly
failed to comply with its voluntary disclosure duties under NRCP 16.1 and NRCP 26.1. As
such, NWH has completely violated its duties under NRCP 16.1 and NRCP 26.1.

B) MR. YANKE’S CONSENT, IN HIS CAPACITY AS THE THE SOLE
MEMBER OF TOWER, IS NOT NECESSARY IN ORDER FOR NWH TO
PRODUCE TOWER’S FILE BECAUSE THE ATTORNEY-CLIENT
RELATIONSHIP WAS BETWEEN TOWER AND NWH, AND TOWER IS
THE SOLE HOLDER OF THE PRIVILEGE.

In NWH’s Opposition, NWH argues that because Yanke is the sole manager of Tower,
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| is false and ignores established case law.

through its agents, problems arise concerning who can properly invoke [or waive] the

concluded that when a corporate agent, acting in his or her official capacity, consults counsel,

the privilege belongs to the corporation and not to the individual officer. See Citibank,

Yanke is the holder of the attorney-client privilege between Tower and NWH. This argument

It is firmly established that the attorney-client privilege belongs to the “client,” and

that only the “client” may assert or waive the privilege. Montgomery v. eTreppid

Technologies, LLC, 548 F.Supp.2d 1175, 1178 (D.Nev. 2008). The attorney-chient privilege

attaches to both individuals and corporations. Upjohn Co. v. United States, 449 U.5. 383,

390, 101 S.Ct. 677, 66 L.Ed.2d 584 (1981). However, when the client is a corporation acting

pmiacﬁan of the attorney-client privilege. Commodity Futures Trading Commission v.

Weintraub, 471 U.S. 343, 348, 105 S.Ct. 1986, 85 L.Ed.2d 372 (1985). Several courts have

N.A. v. Andros, 666 F.2d 1192, 1195 (8th Cir. 1981); In re Grand Jury Proceedings, 570 F.2d

562 (6th Cir.1978); United States v. Piccini, 412 F.2d 591, 593 (2nd Cir.1969), cert.

denied 397 U.S. 917, 90 $.Ct. 923, 25 L.Ed.2d 98 (1970). In fact, Nevada Courts also hold

that the holder of the privilege belongs to the corporation and the corporation is the sole |

client for purposes of attornev-client privilege. Montgomery, 548 F.Supp.2d at

1187 (D.Nev. 2008) (citing Milroy v. Hanson, 875 F.Supp. 646 (D.Neb.1995). While the

corporation can only communicate with its attorneys through human representatives, those

represcntatives are communicating on behalf of the corporation, not on behalf of themselves

as corporate managers or directors. Id.

In this case, while Yanke may be the sole member of Tower, the black letter law from |

the cases cited above unequivocally state that Tower (the corporation), and not Yanke (the
member), is the holder of the attorney-client privilege. Notably, NWH’s Opposition contains

no case law supporting its assertion that Yanke, as the sole member of Tower Homes, LLC, 18

Page 5 of 13
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1 |the holder of the privilege. See NWH’s Opposition at pages 14-16. Instead, NWH simply

2 || attempts to factually distinguish Montgomery and In re Grand Jury Subpoenas from the

Lad

‘| present case. However, NWH’s desperate atferpt to distinguish the facts of Montgomery and -

' In re (irand Jury Subpoenas from the present case is irrelevant as Tower cited these cases for

the proposition that a corporation is the sole client for purposes of the attorney-client

privilege. Montgomery, 548 F.Supp.2d at 1187. In fact, the court in Montgomery states that

“IT'wlhile the corporation can only communicate with its attorneys through human

oo~ s

representatives, those representatives are communicating on behalf of the corporation, not on

10 || behalf of themselves as corporate managers or directors.” Id. Thus, the court held that the

N holder of the privilege belongs to the corporation for purposes of attornev-client privilege,
12 Id. Similiarly, the court in In re Grand Jury Proceedings stated that the holder of the
14 attorney-client privilege was the corporation. In re Grand Jury Proceediﬁfzs, 570 F.24d at 563.

15 As such, because Tower is the holder of the privilege, Tower is entitled to waive such

16 || privilege. By reason of this present legal malpractice action. filed by Tower against NWH,
17 || Tower has waived the attorney-client privilege. Thus, any argument that Yanke’s consent, in

18 | s capacity as the sole member of Tower, is necessary in order for NWH to produce the files
19

is legally false.
20
C) MR. YANKE’S CONSENT, IN HIS INDIVIDUAL CAPACITY AS A JOINT
21 CLIENT OF NWH, IS NOT NECESSARY IN ORDER FOR NWH TO
29 PRODUCE TOWER'’S FILE BECAUSE AT THIS JUNCTURE, TOWER IS
ONLY SEEKING NWH’S FILE RELATING TO TOWER HOMES, LLC
23 | AS INDENTIFIED IN NWH’S INITIAL 16.1 DISCLOSURE.
24 In NWH’s Opposition, NWH goes to great lengths to convice this Cowurt that 1t is

25 |l justified in its refusal to produce documents identified in its 16.1 disclosures due to ifs

26 obligation to safeguard the confidentiality of its files and to prvent disclosure to persons who
27 |
are not parties to the attorney-client relationship. Specficially, NWH attempts to convince
28
R this Court that because Tower and Yanke are joint clients in the underlying action, and
3730 Souts et Prive
mvﬂsmign 29117 Page 60fl3
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1 I because Yanke never gave consent to disclose NWH’s files, Tower is not entitled to NWH’s

2 ! files unless Yanke provides the requsite consent and unless Tower agrees to enter into a

; Confidentiality Agreement. | t

* NWH’s arguments, however, misses the point of Tower’s Motion to Compel. As |

Z j discussed above, in Tower’s Motion to Compel, NWH’s initial 16.1 dislcosure indentified the

7 following potentially discoverable documents:

g 1. NWH’s file relating to Tower Homes, LLC (NWH000001-NWH0(42236).

9 || See Plaintiff’s Exhibit 2 at page 3:23 (e:;nphasis added).
10 ~ Based on NWH’s initial disclosures, NWH is stating that it has files relating to its
H representation of Tower Homes, LLC concerning the failed condo project. Thus, Tower’s
ij _Motieﬁ to Compel seeks only disclosure of NWH’s files relating to Tower. At this juncture,
14 Tower is not even seeking any documents relating to Mr. Yanke or any other third party
{5 | because Tower does not even know what types or categories of documents consist of “NWH’s

16 | file relating to Tower Homes, LLC.” Thus, even if NWH also represented Yanke, in his
17 || individual capacity in the underlying lawsuit, because Tower is not seeking any documents

18 pertaining to Yanke, and instead is only seeking documents as it relates to Tower as identified

19
in NWH’s initial 16.1 dislcosure, Yanke’s consent, in his individual capacity, is unnecessary
20
in order for Tower to obtain its own file.
21
” D) NWH IS NOT ENTITLED TO A PROTECTIVE ORDER REQUIRING A
CONFIDENTIALITY AGREEMENT BECAUSE TOWER MAY FREELY
23 DISCLOSE ITS OWN FILE TO ANY THIRD PARTY.
24 1) There is No Basis for a Confidentiality Order
25 As previously discussed, Tower is the holder of the attorney/client privilege. As holder
26 of the privilege, Tower may freely waive the attorney-client privilege any time it chooses. For
27 |
example, Tower may choose to waive the attorney-client privilege through disclosure of
28
S documents or communications to a third party (Manley v. State, 115 Nev. 114, 120, 979 P.2d
f&tﬁ:? Page 70f 13
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1 ;703 (1999); Molina v. State, 120 Nev. 185, 193 n.22, 87 P.3d 533, 539 n.22 (2004)), or Tower
2 may choose fo waive the attorney-client privilege through this present legal malpractice |
3 lawsuit (Wardleigh v. Second Judicial Dist., 111 Nev. 343, 355, 891 P.2d 1180, 1186 (1995)). |
* | Either way, Tower is free to waive the privilege if it so chooses. Because Tower can waive the
Z attorney-client privilege with regard to its own files, it can freely disclose its file to any third
7 % party. Thus, there should not be any protective order is place restricting Tower’s ability to
g | disclose its file as a prerequisite to NWH producing documents pertainting to Tower because
9 || there is simply no basis for a Confidentiality Agreement.
10 2) A Confidentiality Agreement Would Significantly Hinder and Increase the
1 Cost of This L.itigation. ‘
12 In NWH’s Opposition, NWH implies that the reason why Tower’s counsel refuses to
13 || enter into a Confidentiality Agreement is simply because Tower’s Counsel doesn’t want fo.
14 || This is false. Notwithstanding the fact that there is no basis for a Confidentilaity Agreement,
15 :imposing a Confidentiality Agreement into this litigation will significantly hinder the
: prosecution of this case and significantly increase the cost of this litigation.
8 For example, NWH has identified 42,236 documents as part of “NWH’s files realting
1g | to Tower Homes, LLC.” Clearly not all of those 42,236 documents will be confidential as it
20 || more likely than not that most of these documnents will only pertain fo NWH’s representation
21 || of Tower in the underlying litigation, NWH’s drafting of the contracts in the underlying
22 litigation, and communications between attorneys at NWH and Tower. However, NWH wants
- Tower to essentially enter into a blanket Confidentiality Agreement which will render all
jz 42,236 pages of documents as confidential. A consequence of designating all those documents
26 1|88 Confidential is that it will hinder the discovery in this litigation. For example, if Tower 18
27 || seeking its own file, NWH may refuse to produce to documents or restrict access to the
28 || documents on the basis that the documents are confidential.
e g | Page 8 of 13
Fax. (702) 1280441

RA166




N e B

e 90

10
1]
12
13
14
15
16
17 |
18
19
20
21
22
23
24
25
26
27
28 |

PrNCE & Keayrvs
ATTORWEYS AT LAwW
3256 Setnth Bofle Doee
SUTIE 108
Las VEgAs, NEVADA ERILT
Pregee: (2] 228-6800
Faske: (700 1230443

!

Similiarly, even if NWH produces the documents, in the event that Tower decides to

" use the documents in the pleadings, Tower will have to go through the onerous process of '

filing the documents under seal.
In addition, this litigation is a public proceeding where the public has a night to access

the pleadings. In fact, Confidentiality is the exception. not the rule. In accordance with Part

V1l of the Supreme Court Rules, the Supreme Court has laid out specific guidelines in order
to seal documents. In partiler, Supreme Court Rule 3(4) states as follows:

4. Grounds to seal or redact; written findings required. The court may
order the court files and records, or any part thereof, in a civil action to be
sealed or redacted, provided the court makes and enters written findings that

the specific sealing or redaction js justified by identified compelling privacy

or safety interests that outweigh the public interest in access to the court
record. The parties’ agreement alone does not constitute a sufficient basis

for the court o seal or redact court records. The public interest in privacy
or safety inferests that outweigh the public interest in open court records
include findings that:

(a) The sealing or redaction is permitted or required by federal or state
law;

(b) The sealing or redaction furthers an order entered mnder NRCP 12(H)
or JCRCP 12(f) or a protective order entered under NRCP_26(c) or JCRCP
26{cy;

(c) The sealing or redaction furthers an order entered in accordance with
federal or state laws that serve to protect the public health and safety;

(d) The redaction includes only restricted personal information contained
in the court record;

(¢) The sealing or redaction is of the confidential terms of a settlement
agreement of the parties;

(f) The sealing or redaction includes medical, mental health, or tax
records;

(g) The sealing or redaction is necessary to protect intellectual proprietary
or property interests such as trade secrets as defined in NRS 600A.030(5); or

(h) The sealing or redaction is justified or required by another identified
compelling circumstance.

5. Limitations on sealing or redacting.

(2) Public hazard. In no event may the sealing or redaction have the
purpose or effect of concealing a public hazard.

(b} Redaction preferred. A court record shall not be sealed under these
rules when reasonable redaction will adequately resolve the issues before the
court under subsection 4 above.

(c) Sealing of entire court file prohibited. Under no circumstances
shall the court seal an entire court file. An order entered under these rules
must, at a minimum, require that the following information is available for

Page 9 0f 13
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1ol public viewing on court indices: (i) the case number(s) or docket code(s) or
number(s); (ii) the date that the action was commenced; (iii} the names of the
2 parties, counsel of record, and the assigned judge; (iv) the potation “case
‘ sealed”; (v) the case type and cause(s) of action, which may be obtained from
the Civil Cover Sheet; (vi) the order to seal and written findings supporting the
order; and (vii) the identity of the party or other person who filed the motion to
seal.

o

Supreme Court Rule 3(4).

Thus, the Supreme Court Rules have specifically stated that confidentiality is only

justified by identified compelling privacy or safety interests that outweigh the public mterest

o0 1 Oy LA

in access to the court record. The partics’ agreement alone does not constitute a sufficient

10 | pasis for the court to seal or redact court records.

H Further, NRCP 16.1(a){1)(b) requires that NWH disclose “a copy of, or a description
i by category and location of, all documents, data compilations, and tangible things that are in
4 the possession, custody, or control of the party and which are discoverable under Rule 26(b).”
15 |1 Thus, NRCP 16.1 requires NWH to specifically identify and describe the categories of

15 || documents that it has in its possession that is discoverable. Here, NWH has simply provided a

17 || vague statement that it has NWH’s file gwelﬁting to Tower Homes, LLC. This vague

18 description does not provide Tower with any indication of what categories or types of

19 | .

documents are contained in this file. Thus, if Tower were to enter into a confidentiality
20

agreement and then NWH designates as confidentialty documents which Tower does not
21
59 believe to be confidential, this will lead to numerous motions filed before this Court to strike

3 |isuch confidential designation. This anticipated dispute regarding which of the 42,236

24 || documents are truly confidential will unnecessarily drive up the cost of the litigation.

25 E) THIS COURT SHOULD AWARD ATTORNEY’S FEES TO PLAINTIFF

26 FOR THE COSTS OF FILING THIS MOTION

27 NWH’s argument that attorney’s fees should not be granted because there was not a

78 good faith effort to obtain the doucments without court intervention is baseless. As
f:;%?‘”ﬁt%:; Page 10 0of 13
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1 % .demonstrated in Tower's Motion, Tower’s counsel a,gfeed to allow NWH’s counse] additional
2 time to produce NWH’s files concerning the representation. of Tower. See Plaintiff’s Exhibit |
3 4. Tower's counsel also informed NWH’s counsel that he agreed that any personal
* representation of Mr. Yanke in a unrelated matter is not required to be disclosed on condition |
2 that a privilege log be provided. Id.
7 In response, NWH simply provided additional excuses as to why it would not produce |
g 1| its files relating to the representation of Tower. Notably, NWH abandoned its attorney work
9 || product argument as a reason for not proéucing Tower’s file. Tower did not even identify what
10 | documents make up “NWH’s file relating to Tower Homes, LLC.” Tower never produced any
H privilege log identifying which documents it was withholding. Even if documents NWH’s
i file relating to Tower Homes, LLC contained privileged information, NWH gave no time
14 frame as to when it would produce documents that were not privileged. Tower’s counsel gave
15 || NWH’s counsel every opportunity to comply with its obligations under NRCP 16.1.
16 || However, Tower was forced to file this Motion to Compel after it was clear that NWH would
17 |l not produce its file relating to Tower. Thus, there has indeed been an adequate meet and
I8 || confer.
9 In addition, any argument that NWH simply attempting to comply with the Nevada
i} Rules of Professional Conduct by refusing to at least produce Tower’s own file is baseless.
) As previously discussed, if NWH genuinely believed that it needed to preserved the
3 || confidentiality and attorney-ciient privilege with regard to documents pertaining to Yanke,
24 || then NWH could have simply produced docunients pertaining to Tower while withholding |
25 || documents pertaining to Yanke and provide the necessary privilege log. Instead, NWH
26 elected to produce nothing which necessitated the filing of Tower’s Motion to Compel. As
> such, because NWH’s failure to comply with NRCP 16.1 has completely impeded Tower’s
s e ke = ability to prosecute this case, attorney’s fees should be award to Tower.
;ﬁﬁz _ | Page 11 of 13
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ul I. CONCLUSION
2 Based on the foregoing, Tower requests that this Court grant Tower’s Motion to
| & &4
7 Compel Production of Documents as identified in NWH’s initial 16.1 dislcosures and award
4
attorney’s fees to Tower’s counsel as a result of NWH’s obstructionist behavior. Further,
5 ,
6 Tower requests that this Court deny NWH’s Motion for Protective Order requiring a
~ confidentiality agreement to be in place.
2 DATED this 7’ L( day of January, 2014.
9 PRINCE & KEATING
10 - ;
' U K
12 DENNIS M. PRINCE_/
Nevada Bar No. 5092
13 FRICN. TRAN
Nevada Bar No. 11876
14 3230 South Buffalo Drive, Suite 108
15 1 Las Vegas, Nevada 89117
| Attorneys for Plaintiff
16 Tower Homes, LLC
17
18
19
20
21
22
23
24
25
26 |
27
28
3130 Soutk; BTty Drivs .
uz Visas, Mavane 9117 Page 120f 13
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]! CERTIFICATE OF SERVICE

2 I hereby certify that on the 24% day of January, 2014, I caused service of the foregoing

3 PLAINTIFF’S REPLY IN SUPPORT OF MOTION TO COMPEL PRODUCTION OF

4
DOCUMENTS; AND PLAINTIFE’S OPPOSITION TO DEFENDANTS’
3| |
6 COUNTERMOTION FOR PROTECTIVE ORDER to be made by facsimile and by
7 depositing a troe and correct copy of same in the United States Mail, postage fully prepaid,
g i addressed to the following:
9 Jeffrey Olster, Esg.
LEWIS BRISBOIS BISGAARD & SMITH, LLP
10 6385 South Rainbow Boulevard, Suite 600
11 Las Vegas, Nevada 89118
Facsimile: (702) 893-3789
12 Attorneys for Defendanis
13

ol %ﬂ?ﬁ%ﬂ

15 An employee of PRINCE & KEATING

16
17
18
19 |
20 |
21
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23 || |
24 |
25

26 t
27
28 - §
|
1

PREDHE o HEATING
ATTORNIZYS AT LAW
3190 Seqfly Budfilo Drive
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Lay Vegas, Novadn 85145

{702} 382-0711 PAX; (702) 382-58(6

MARQUIS AURBACH COFEING
10001 Prke Run Drive
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i (702) 3820711

W =1 oh th da W

ALLISON GAYNOR, zn individual; BARBARA

| MELVA NEVADA BROWN, an individual;
| RICHARD GOODALL, an individual; ~

| ROBERT EMBLETON, an individual; DAYIN
| MIDORA, an individual; ARTHUR
| WILLIAMS, an individual, LARRY & JUDY

1 EDEJER, individuals; JUDGE ANGEL
| COOLEY, an individual; DEBRA JONES, an
| individual; ABE SIEMENS, an individual,

| CLIFFORD & CARMEN CEITA TEJADA,

| individuals; LISA WESTFIELD, an individual;
I ANN & ROBERT MUELLER, individuals; and
i PEOLLIP & RATHERINE STROMER,

| individuals, and TIMUCIN KALMAN, an individuaj

| TOWER HOMES, LLC., a Nevada Jimited
b individual; AMERICANA LLC dba

. company; MARK L, STARK, an individual in

i his capacity es a broker; JEANNINE CUTTER,

i an individual in her capacity as an agenf; DAVID

{ BERQG, an individusal in his

| EQUITY TITLE OF NEVADA, LLC, a Nevada

| AGENTS 1 through
ESTATE BROKERS 1 through X, individually,

i throngh X, inclosive,

| MARQUIS AURBACH COFFING

TERRY A. COFFING, ESQ.

| Nevada Ber No. 4945

| BRIAN HARDY, ESQ.

| Nevada Bar No. 10068

| 10001 Park Run Drive
Las Vegas,

Nevada 89145
maciaw.com!
lavr.com

teofTin

Attorneys for the Tower Homes Purchasers
DISTRICT

Elecironically Filed
05/022011 01:15:25 P4

%;W

CLERK OF THE COURT

COURT

CLARK COUNTY,NEVADA

CHANDLER, individually and as TRUSTEE OF
THE SARALFE M. BOWERS TRUST,

HAROLD & CAROL HERZLICH, individuals;
SHIFFMAN, individuals; EDWIN & GAIL

JOHEN & JENNIFER XILPATRICK, individuals;

Plaintiffs,
V8.
Habili

company; RODNEY C, YANKE, an

AMERICANA GROUP; Nevada limited Hability

capacity as an agent;

any; DOE REAL BESTATE
individusally, DOE REAL

ROE REAT BSTATE CORPORATIONS [

Defendants.

Case No.: A541668
Dept. No. X1

STIPULATION TO ENTRY OF ORDER
GRANTING JUDGMENT AGAINST

ROD C. YANKE AND D ING

AND ORDER
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Lax Vegus, Mevadn BF145

(70233820711 FAX: (102)382-5816

MARQUIS AURBACH COFFING
18001 Park Rum Drivo
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11

12 |
13 |

14

15 |
16 |
| Chapter 116; (vi) Righth Cause of Action alleging a claim for civil RICO; and (vii) Ninth Cause

17
18

19

20

21 §
22
23 |
25 |
26 |
| Sacts alleged in Plaintiffs’ Complaint and/or the circumstances and transactions from which the

27
28

P O N = YLV T - N £ S

| STIPULATION TO ENTRY OF ORDER GRANTING JUDGMENT AGAINST RODINEY,

C. VANKE AND DISMISSING CLAIMS AGAINST RODNEY C, YANKE, AND ORDER

This Stipulation to Entry of Order Granting Judgment Against Rodney C. Yanke, and 1
| Dismissing Claims Against Rodney C. Yaoke (“Stipulation”) is made and entered imto by and
| between Plaintiffs, through their counmsel, the law firm of Marquis Aurbach Coffing, and

Defendant, Rodney C. Yanke, an individual (*Yanke™), through his counsel, the law firm of Nitfz,

j Walton & Heaton, Lid., based on the following ackmowledged and approved facts and
| circumstances:

RECITALS

| A.  On or shout March 31, 2009, Plaintiff’s caused their counsel to served a Second
- Amended Complaint (“Complaint™) fn the above-captioned matter which alleges seven ¢ivil

canses of action/claims for relief against Yanke, those causes of action being: (i) First Cavse of
Action alleging breach of contract; (if} Second Cause of Action alleging breach of the covenant
of good faith and fhir dealing; (iif) Third Cause of Action elleging an entitlement on the part of
Plaintiffs to declaratory relief (iv) Fourth Cause of Action alleging unjust enrichment; (v)
Seventh Cause of Action alleging a violation of duties and obligations arising under NRS

of Action alleging conversion, }
B. Yanke served hig Answer to Plaintiffs’ Complaint on or about April 13, 2009. By |
| way of that Answer, Yarke steadfastly denied lighility on the causes of action alleged in

Plaintiffs’ Complaint, and asserted a number of affirmative defenses.

C.  Trial of the sbove-captioned matter is set to commence on May 9, 2011.

D, Yanke has been and continues to be without financial resources necessary fo
enable him to adequately prepare for trial.

E. Plaintiffs and Yanke have reached an agreement to settle and resolve the clajms

that have heen and/or conld be hereinafter asserted by Plaintiffs against Yanke based upon the

| Complaint arises, all on the tems set forth hereinbelow.

Page 2 of 7
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F. This Stipulation is entered mio for the sole purposs of resolving disputed civil

claims, and nothing herein and/or in any order emtered pursuant to this Stipulation shall be

- deemed or construsd as evidence of an admission by Yanke, or as creating a basis for
| establishment, of any fact or oircumstance that would support: (i) initiation or maintenance of &
| oriminal action against Yanke; {if) imposition of criminal penaltics or sanctions against Yanke;
(iii) imposition by the Commission for Common-Interest Comrnunities and Condominium Hotels |

| of 2 fine or penalty against Yanke pursuznt to NRS 116.783 (iv) imposition by amy other

governmental agency of a fine or penalty of any kind or nature against Yanke; and/or (v} 2

| determination that the debt or obligation arising from any order entersd pursuant 10 this
i Stipulation is not dischargeable under 11 USC § 523 or any other applicable provision of the
| United States Bankruptoy Code. |

G.  Nothing herein shall be deemed or construed as an adraission that the acts and/or

omissions of Yanke of which Plaintiffs complain were made er undertaken wilifelly or
b intentionally, and the parties acknowledge and agree that the treble damages remedy provided in
| NRS 116.4117(3) is, therefore, inapplicable.

NOW, THERERORE, in reliance on the foregoing Recitals, it is hereby stipulated by

| and between Plaintiffs and Yanke as follows:

1. That en order may he entered in the above-captioned matter granting judgment in

favor of Plaintiffs (ointly and not severally) and against Yanke upon the causes of action and in
| the amounts set forth below: |
a Judgment in the total amount of Elght Hundred Thousand Dollars

($800,000.00) shall be entered pursuant to the Second Cause of Action In Plaintiffs’
Complaint for breach of the implied covenant of good fhith and fair dealing;

b Judgment in the total amount of One Hundred Thousand Dollars
($100,000.00) shall be entered pursuant to the Fourth Cause of Action in Plaintiffs’
Complaint for unjust sarichment; and

c. Judgment in the total amount of One Hundred Thousand Dollars

{$100,000.00) shall be entered prrsuant to the Seventh Cause of Action in Plantiff’s
Page 3 of 7
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Las Vegas, Novada B34S
(762) 382-0711 TAX: (702)382-5816

MARQUIS AURBACH COFFING
10001 Park Rur Drive
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i

Complaint undsr zuthority of NRS 116.4117(1) for damages incurred emanating from the

violation of duties and obligations arising under NRS Chapter 116,

2. That said order shall hnpieﬁent a dismissal and/or release of each and all of the
other claims and scauses of action th&t have been and/or could have been asserted in Plaintiffs’

Complsint against Yanke with prejudice, including, without limitation, all ciaims and/or causes

| of action which Plaintiffs received by way of assignment from the Trustes in the Tower Homes,

LLC Bankruptcy and could have been asserted against Yanke, based on that assignment, in the

above-captioned matter or otherwise. Nothing herein shail be deemed or construed as a waiver
or release of any claim and/or cause of action which Plaintifis now possess or could assert
ageinst any person or entity, other than Yanke, by reason of the assignment from the Trustee in
the Tower Homes, LLC Banknuptey.

3., That smid order shall provide that Plaintiffs and Yanke each bear their own |
| attorney's fees and costs incurred in the above~captioned action.

4, That said order shall provide that nothing in this Stipulation or any order eatered

pursuant hereto shall be deemed or construed as evidence of an admission by Yanke, or as
creating a basis for establishment of any fact or circumstance that would provide justification for:
(@) initiztion or meintenance of a criminal action against Yanke; (i) Imposition of criminal
penaities or sanctions against Yanke; (iii) imposition of a fine or penaity against Yanke by the |
| Commission for Common-Interest Communities and Condominium Hotels pursuant to NRS
116.785; (iv) imposition by any other governmental agency 6f a fine or penalty of any kind or
| nature against Yanke; and/or (v) a determination that the debt or obligation arising from any
order entered pursuant to this Stipulation is not dischargeable under 11 USC § 523 or amy other

applicable provision of the United States Bankruptey Code.

1 FH
| /11
",
{717
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MARQUIS AURBACH COFFING
3001 Park Rus Drlve
L.as Vegas, Nevada 53143
(702) 382-0711 FAX: (702) 382-5814

io |
i1

12
13
14

15 |
16 |
and not severally) and against Yanke upon the causes of action and In the amounts set forth |

17
i8

19 |
20
| the inplied covenant of good faith and fair dealing;

21
22

23 &

24

25 |
| hereby entered pursuant to the Seventh Cause of Action in Plaintiff’s Complaint under suthority

26

27 |
28 |

Lir
DATED this 2% dey of April, 2011.

o -3 Oh

5. Nathing herein shall be deemed or construed as an admission that the acts and/or

| omissions of Yenke of which Plaintiffs complain were made or undertaken willfully or

intentionally, and the treble damages remedy provided in NRS 116.4117(3) is inapplicable.
DATED this 23 "% day of April, 2011.

MARQUIS AURBACH COFFING NITZ, WALTON & HEATON, LTD.

Terry A. Coting, Bsq. William H. Heaton, Esq.
Nevada Bar No. 4949 Nevada Bar No. 1057

Brian Herdy, Esq. 601 S. 10th Strest, #201

Nevada Bar No. 10063 Las Vegers, Nevada 85101

10001 Park Run Drive Attomeys for Tower Homes, LLC
Las Vegas, Nevada 89143 and Rodney Yanke

Attorneys Tor Plaintifis

ORDER

The Court having read and reviewed the foregoing stipulation of the parties, and good
cause appearing,

IT IS HEREBY ORDERED, that judgiment is hereby entered in favor of Plaintiffs (jointly

below:
a. Judgment in the total amount of Bight Hundred Thousand Dellars ($300,000.00)

is hereby entered pursuant to the Second Cause of Actlon in Plaintifis’ Compiaint for breach of

b. Judgment in the total amount of One Dundred Thousand Deollars ($100,000.00) is
hereby entered pursuant to the Fourth Cause of Action in Plaimtifis’ Complaint for vnjust

etrichment; and

c. Tudgment i the total amount of One Hundred Thousand Dollars ($100,000.00) is

ofNRS 116.4117(1) for damages incurred emanating from the violation of duties and obligations

arising under NRS Chapter 116.
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Las Vegas, Nevadn 87145
{702) 3B2-GFET FAJ: (732) 3B2-3B16

MARQUIS AURBACH COFFING
10001 Pask Run Drlve

2 || that have been and/or could have been asserted in Plaintiffs’ Complaint against Yanke shall be
3 || and are hereby dismissed with prejndice, including, without limitation, all claims and/or causes
4 § of action which Plaintiffs received by way of assignment from the Trustee in the Tower Homes,
5 - LLC Banknrptcy and could have been asserted against Yenke, hased on that assignment, in the
6 [ above-captioned mafter or otherwise; provided, however, nothing herein shall be deemed or
7 construed as & waiver or refease of any claim Mﬂt cause of action which Plaintiffs now possess
8 | or could assert against any person or entity, other then Yanke, by reason of the assignment from
9 | the Trustee I the Tower Homes, LLC Bankruptcy.
10 " IT IS FURTHER ORDERED, that Plaintiffs and Yanle shall each bear their own |
11 attorney’s fees and costs incurred in the above-captioned action.
12 IT IS FURTHER ORDERED, that nothing in this Stipulation or any order entered
13 || pursuant hereto shall be deemed or constraed as evidence of an admission by Yanke, or as
14 | creating a basis for establishment of any fact or circumstance, that wouid prévidﬂ justification
15 | for: (i) inftiation or maintenance of a criminal action against Yanke; (i) imposition of criminal
" 16 § penalties or sanctions against Yanke; (iif) imposition of a fine or penalty agzinst Yanke by the
17 | Commission for Common-Interest Communities and Condominium Hotels pursuant to NRS
18 ‘ 116.783; (iv) imposition by any other govemmental agency of a fine or penalty of any kind or
19 | nature ageinst Yanke; andior (v) a determination that the debt and obligation arising from this
20 ' order are not dischargeable under 11 USC § 523 or any other applicable provision of the United -
21 | States Bankruptey Code.
22 [
23 | 11/
24 % 171
25 4 11
26 | /17
27 | /77
28

g/
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Laz Vegag, Nevada 89145
(702) 382-071] BAX: (702)382-5816

MARQUIS AURBACH COFFING
' 10081 Park Run Dyive

IT IS FURTHER ORDERED, that nothing herein shall be deemed or construed as an

admission that the acts and/or omissions of Yanke of which Plaintiffs complain were made or

| undertaken willfully or intentionally, and the treble damages remedy provided in NRS |
| 116.4117(3) is inapplicabie,

DATED this_27% _ day of April, 2011,

DISTRICY ceum@
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LEWIN BRISBOIS BISGAARD & SMiTH uLy
6385 S. Rainbow BRoulevard, Suite 600

Las Vegas, Nevada 89118

Tel: 702.893.3383

Fax: 702.893.3789%

Attorneys for Defendants

WILLIAM H HEATON and NITZ WALTON &
HEATON, LTD

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

TOWER HOMES, LLC, a Nevada linited Case No. A-12-663341-C
hability company; | Dept. No. 26
Plaintiif, DEFENDANTS® REPLY TO PLAINTIFE'S
| OPPOSITION TO COUNTER-MOTION
vE. FOR PROTVECTIVE ORDER

WILLIAM H. HEATON, individually; NiTZ, | Date: Jasuary 31, 2014
WALTON & HEATON, LTD., a domestic { Time: 9:00 a.m,
professional corporation; and DOES | through |

X, inclusive,
| (DISCOVERY COMMISSIONER)
Defendants.

Defendants Witliam H. Heaton and Nitz, Walton & Heaton, Ltd. {collectively “NWH"), by
and through their attorneys, Lewis Brisbols Bisgaard & Smith, LLP, submit the following reply to
Plaintifl’s Opposition (hereafier the “Opposition”) to Defendants’ Counter-Motion for Protective

Order (herealter the “Counter-Motion™).}

¥ plaintiff's reply and opposition arguments are contained in one brief, a5 the ssues raised i Plaintdl's
Sdotion to Compel and Defendants’ Counter-Motion are inexiricably intertwined. Plaintiff’s brief is cited
hereafter as the “Opposition.” This Opposition was just received by NWH's counsel on January 25, 2014,
as it was only served by mal,
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MEMORANDUM OF POINTS AND AUTHORITIES

k. REPLY ARGUMENT

Plaintiff's alleged attorneys® would have the Discovery Commissioner believe that thisis a
standard legal malpractice action, where the interests of a plaintiff client are genuinely represented
in ovder to secure compensation for a client who suffers damages as a result of aleped attorney
negligence. If is not. Instead, Plainiiff's alleged attornevs appear fo be using the Tower Homes
corporate shell (or, more accurately, s imited lability company shell) 1o represent the irterests
of third-parties (ie. the Tower Homes FPurchavers). Under these circumstances, NWH's

‘continuing ethical duties of conlidentiality (which are broader than the aftorney-chient privilege)

G W o o~ N A WA

P

owed to both Tower Homes and to Mr. Yanke, are implicated. These duties reguire that special

wrh
el

protections be put in place before any documents are produced to anyone. Moreover, if Plaintiff's

s
MY

alleged attorneys are in [act representing the Tower Homes Purchasers, and not ‘Tower Homes,

—h
{ad

1 LLC (notwithstanding the caption), then even Plainfiff’s aifeped attorneys are nof entitied fo

el
o

NWHs file.

o
on

In their Opposition, Plaintiff's alleged attorneys largely 1gnore the factual, procedural and

ek
0

lepal (or, more accurately. illegal) complexities and oddities of this particularly unique case.

P
ol

1 Specifically, they fail to even address, let alone refute, the critical ethical rules and legal

b
05

authoritics cited in NWH’s Counter-Motion relating to the scope and applicability of the duties of

k.
e«

confidentiality, and an attorney’s magnified dutics in joint representation situations (such as the

M
o

one that undisputedly exists in this case). In short, the unique issues presented in fhis case

(%
—h

| requive unusual and speciol handling of the salient documents (Le., the entivety of NWEHs file),

NS

i including a protective order precluding any production of documents until the District Court
231l can clarify the lingering questions that have now been made appuarent us a result of this

24 discovery dispute.
25

26

| 2 As discussed below, it is questionable whether Plaintiffs attorneys of record actuaBly represent the
27 || interests of the named plaintiff, Tower Homes, LLC, Accordingly, it is more appropriate to reference
Plaintiff™s alfeged anorneys, as epposed to “Plaintiff” or “Tower Homes.”
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A, All indications are that Plaintif{’s alleged atfornevs represent the interests of

third-partics, not the interests of Tower Homes, LL.C, which raises questions

as {0 whether Plaintiff’s alleced aitorneys are entitled to NWE s file, and

whether the file will be adequately protfected against unauthorized

disclosure,

It is now becoming readily apparent that Plaintift’s alleged attornevs do not actually
represent the interesis of the named Plaintiff in this action {Tower Homes, LLC). As discussed in
the Counter-Motion, the asserted authority for this action is an order from the Bankruptey Court
purporting to authorize the Tower Homes Purchasers - and notably nor Tower Homes itsell - to
pursue this lawsuit. (See Counter-Motion at 9:2-17 and Exhibit D to the Counter-Motion at Page
2 of 3, hines 7-14). Any “recoveries” in this case “shall be for the henefit of the Tower Homes
Purchasers.” (Ex. D to Counter-Motion at Page 2 of 3, lines 19-20). The Bankruptcy Court order
further authorizes the law {irm of Prince & Keating, “retained on behalf of Tower Homes
Purchasers” 10 attempt to recover the Purchasers’ lost deposits. (Ex. I at Page 2 of 3, line {7}
Thus, Plaintifl’s alleped attorneys appear to be representing the interests of the Tower Homes
Purchasers {whe appear to be the real parties in inferest), noi Tower Homes, LLC. This
questionable arrangement alone warrants, at the very least, the dental of the Motion 1o Compel and
the granting of the Counter-Motion for Protective Order. Additionally, if Plaintiff’s alleged
attorneys are i fact representing the Tawer Homes Purchasers, then even they are not envitled
fo NWH's file.

The positions taken by Plaintiff’s alleged attornevs with respect to the instant discovery
dispute demonstrate why this type of conflicting representation is untenable, and why “{ejvery
action shall be prosecuted in the name of the real party in interest.” N.R.C.P. 17(a). In a typical
legal malpractice case, when the client’s attorney genuinely represents the interests of a client, the
attorney takes steps fo ascertamn and protect the inferests of the cliery duning litigation. Here,

Plaintiff's alleged attorneys unplicitly concede that they have never even spoken with Mr. Yanke,

4841-0500-9688 1 3
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who is the only person whe is authorized under Nevada law to act for Tower Homes. See NRS
86.071; NRS 86.291{1).7 Also, in a typical legal malpractice action, the client and the defendant
attorney usually share an interest in protecting the atterney’s confidential files from the rest of the
world.  Here, Plaintift's alleged attornevs casually (and incorrectly)} dismiss this concern as
frivolous.

The question that is ultumately bepged s whether Plaintift s alleged attorneys intend to use
NWH's files to further the interests of the Tower Homes Purchasers, or whether they intend to
share the file with the Tower Homes Purchasers or their other attorneys. Plamntiff's alleged

attorneys provide ne authority in thewr Opposition that would permit such a disclosure under

s SR (R e T L B - N % R N, SN

circumstances that remotely resemble thig case.

11 B. The assertion by Plaintiff’s alleged attorneys that the NWH file miust be freely

12 produced without adeguate protection against disciosure fo third-parties is

13 misniaced for numerous reasons, most of which are simply ignored in

14 the Opngosition.

15 The crux of the position taken by Plaintiff's alleged attorneys s that Tower Homes, LLC is
16 {: the sole holder of the attorney-client privilege and, as such, can waive the attorney-client privilege
17 i and authorize the unprotected disclosure of NWH’s {ile. As a general proposition, il is of course
18 i true that a corporate entity, and not its individual officers, holds the right 1o assert or waive the
19 il attorney-client privilege. The question here, however, is who is authorized to act on behulf of
20 lithe entity? Given the unique facis and circumstances of this case, the general rule that a
21 i corporalion controls its own attorney-chient privilege does not resolve the salient issues, primarily
22 || because. as discussed above, it remains unclear who Plamtift's alleged attorneys actually
23 |l represent. Additionally, an unrestricted disclosure of NWH's file to Plaintift’s alleged attorneys is

24 inot permitted for numercus additional reasons, most of which are ignored or summarily dismissed

26 {|® The Tower Homes hankruptcy lrustee also had the authority to act on behalf of Tower Homes during the
bankruptey proceedings. As the Bankruptcy Court order (Ex. D) makes clear, however, the trustee has
27 | relinguished his right to bring the instant lawsuit, the trustee is not a party to this lawsuit and this lawsuit is
ne fonger property of the bankruptey estate,

28
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1 ilby Plaintiff's alleged attomeys in the Opposition without any analysis or citation to applicable

2 |} legal authority.

3 f. There is nothing in the record of this case demonstrating that Plainti’s
4 alleged atiorneys have the authority to act on behalf of Tower Homes

3 1.L.C, let alone authorize an unprotected disclosure of a confidential

6 attorney file,

7 Other than “appearing” as purported attorneys of record for Tower Homes, LLC on the
8 || caption in this case, there is not a single document in the record authorizing Plaintiffs alleged

9 || attornevs to act on behalf of Tower Homes, LLC. Indeed, Plaintiff s alleged attorneys do not
10 | even affirm in their papers that they are representing the interests of Tower Homes, LLC. There is
11 |l also not a single document or representation in the record showing that Tower Homes, LLC has
12 {{ obtained the authorization of its sole member, Mr. Yanke, to permit an uarestricted disclosure of
13 | NWH’s file.

14 Plaintiff’s alleged attorneys apparently maintain that the District Court’s ruling on NWH’s
15 || Renewed Motion to [hsmiss has resolved this issue. It has not. In the Renewed Motion fo
16 || Dismiss {a copy of which, without exhibits, is attached as Exhibit ¥}, NWH argued, from a
17 li purely procedural standpoint, that the language of the allegedly authorizing Bankruptcy Court
18 {i order only actually authorizes the Tower Homes Purchasers, and not Tower Homes, LLC itself, to
19 it bring any legal action that otherwise belongs to the Tower Homes bankrupicy estate. (See
20 I attached Exhibit H at 10:1-24). The District Court denled NWH’s mation. Nevertheless, the
21 || proceedings relating to NWH's Rencwed Motion to Dismiss left open the questions of (1) whose
22 || interests Plaintiff”s alleged attorneys actually represent; (2) whether this action violates Nevada’s
23 | prohibition against the assignment of legal malpractice claims; and {3) whether this action violates
24 it the mandate that “lejvery action shall be prosecuted in the name of the real party in interest”
25 || pursnant to NR.C.P. 17. At the verv least, a proteciive order should be put in place until these

26 || dispositive issues are decided by the Dhstrict Court,
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2. NWil’s has an ongoing duty fo safeguard the entirefy of its file agaiast
unauthorized disclosure to strangers to the attorney-client reiationship.

In its Counter-Motion, NWH explained the basis for its withholding of the file given the
unique circumstances of this case. {Counter-Motion at 11-16). NWH has an ongeing duty to
safeguard the confidentiality of former clients’ information, including the emtirety its fiie

regarding it underlying representation of both Tower Homes and Mr. Yanke. See Nevada Rules of

| Professional Conduct ("RPC) 1.6{a) and RPC 1.9(c); Stalk v. Mushkin, 125 Nev, 21, 28, 199 P.3d

838 (2009} {recognizing altorney’s duty of confidentiality based on RPC 1.6); Restatement {Third)
of The Law Governing Lawyers (hereafter the “Restatement™) §§ 59 (including Comment b) and
60.° Restatement § 39 provides that “[confidential client information consists of information
refating to representation of a client, other than information that is generally known.” (Ex. F).
Comment b to this section then provides: “This definttion covers all information relating fo
represemtation of a clienf, whether i oral, documentary, electronic, photographic, or other forms.”
(Id. [emphasis added]).

In other words, the duty of confidentiality is broader than the atterney-client privilege.
See, e.g, Dietz v. Meisenheimer & Herron, 177 Cal.App.4™ 771, 786, 99 Cal Rpr.3d 464 (Cal.
App. 2009}, In re Bryan, 61 P.3d 641, 656 (Kan. 2003) (ethical duty of confidentiality is construed
broadly, while attorney-chient privilege is construed narrowly), In re Gonzalez, 773 A2d 1026,
1031 (D.C. App. 2001) (the ethical duty to protect client confidences “unlike the evidentiary
privilege, exists without regard to the nature or source of infornmation or the fact that others share
the knowledge.™). This duty of confidentinlity survives the termination of the atiorney’s
representation. See, e g, Dietz, supra, 177 Cal. App.4™ at 786.

Accerdingly, NWH's eatire file is sobject to and within the scope of the duty of
confidemiality, especially given the unuspal circumstances of this case. NWH has an ethical

obligation to protect the entirety of its file against wnauthorized disclosure to third-parties, and not

:

* The Nevaia Supreme Court routinely cites to and relies upon the Restatements of law. } has done so in
hundreds of opiricns.

i 484108003688 1 6
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just information that is subjeet to privilege.”

Plaintiff’s alleged atterneys entively Ignore the salient Rules of Professional Conduct
arnd Restotement provisions in their Gppasitéan.{’

Addnionally, the filing of a legal malpractice action does net, as Plantiff’s alleged
attorneys argue, change the fundamental fact that the attorney’s file remains privileged and
confidential as to sfrangers (o the attornep-ciient relatianship. “[Tihe mere institution of suil
against an attorney is insufficient to waive the attorney-client privilege as to third parties in a

separate aclion that concerns the same subject matter as the attorney malpractice action.”™

i Industrial Clearinghouse v. Browning Mfg., 953 F.2d 1004, 1007 (5th Cir. 1992} (emphasis in

original). This concern is obviously compounded here, as Plaintiffs alleged altorneys appear to
actually be representing the third-parues.

Plaintiff’s afleged atforneys do not address this isswe in their Opposition, anrd they
provide no assurance that the NWH file will not be shared with the Tower Homes Purchasers,
or ased for the benefit of the Tower Homes Purchasers. Instead, they simply re-cite to
inapposite authorities - Montgomery v. Etreppid Techs., LLC, 348 F. Supp. 2d 1175 {D. Newv.
2008) and In re Grand Jury Subpoenas, 902 ¥2d 244 (4 Cir. 1990) — which are readily
distinguishable. (Counter-Motion at. 15:22 - 16:22).  Indeed, these two cases actually support
NWH’s position. The Momgomery case recognized that privileged materials did not need to be
disclosed to a stranger to the attorney-client relationship. The Grand Jury Subpoerus case
recognized that “a joint defense privilege cannot be waived without the consent of all parties who
share the privilege.” Id. at 248 (emphasis added),

The “new” authorities cited in the Opposition do not even remotely confront the unique

and unprecedented circumstances of this case. Instead, they largely deal with situations where the

® In this regard, providing a privilege log does not avoid the parties” fundamental disputes as to who is
representing Tower Homes and whether the entirety of NWH’s file should be protected so that it 1s not used
by third-parties.

5 Again, for the Commissioner’s convenicnce and reference. the cited Resiatement provisions are aftached
as Fxhibit F to the Counter-Motion.

4841-0800-9633.1 7
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existence of a joint representation was at issue. Here, however, it is undisputed that NWH also
represented Mr. Yanke individually (and did pot just represent Mr, Yanke in his capacity as the
sole member of Tower Homes, LLC). (See, e.g., Exhibit 5 to Opposition).

The only authority that remotely approaches the unigue circumstances of the instant case is
Citibank, N.A. v. Andros, 666 F.2d 1192 (8™ Cir. 1981). In Citibank, the court held that a
bankruptey trustee had the authorily to waive the attorney-client privilege on behalf of a corporate
debior. Ciribank is distinguishable on several critical grounds. First and foremost, this case did
not involve a situation, like we have here, where creditors were seeking to bring a post-bankruptcy
legal malpractice claim using the debtor’s corporate shell. The guestionabie procedural and
substantive grounds for the instant action distinguishes tus case from all of the authorities relied
upon by Plaintiff’s alleged attorneys. Additionally, in Citibank, bankruptey proceedings were
ongoing and the trustee had active control over the bankruptcy estate. Here, however, in contrast,
not anty has the bankrupicy estate been fully adimintstered (see Ex. E to Counter-Motion), but the
Tower Homes bankrupicy trustee expressly removed this lawsuit from the bankruptey estate. (See
Ex. I o Counter-Motion at Page 2 of 3). As such, the Tower Homes bankrupicy trustee has no
authority to waive any privilege on behall of Tower Homes, LLC, and, in any event, there is
nothing in the record indicating that the frustee has in fact waived any privilege.

3 NWH has an ongeing duty {o protect confidential information of a joint
client, Mr. Yanke.

As detailed in the Counter-Motion, NWH also represented Mr. Yanke individually in
connection with the underlying proceedings, Again, this 1$ undisputable. (See, e.g., Exhibit 5 to
the Opposition). As such, virtually all of the case law relied upon by Plaintiff's alleged attorneys
is readily distinguishable because the ssue of whether there was actually joint representation was
disputed in the bulk of those awthorities. Given that this case does 1 fact involve an actual joint
representation, additional dutics and complications are imphicated. As with all of the other unique
tssues presented by this case and the instant discovery dispute, Plaintift's alleged attorneys largely

ignore the satient ethical concerns and legal authoribies,

4R41-0900-5688.1 8
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Again, Nevada courls have recognized the fundamental black-letler principle that, when
there are joint clients, each client’s communication with thewr attorney is privileged as to
strangers to the attorney client relationship. See Inre Horels Nev., LLC, 458 B.R. 364, 570-71
(D). Nev, 2011) (recognizing that “joint clienis have a privilege against third parties”} {emphasis
added); Livingston v. Wagner, 23 Nev. 53, 58, 42 P. 290 (1895) ("When a lawyer acts as the
common attorney of hwo parties their communications to him are privileged as far as concerns
strangers.”). Thus, the attorney-client privilege that applies to communications between NWH
and Mr. Yanke continues to apply. and prechudes disclosure of these commumcations {o third-
parsies (¢.g.. the Tower Homes Purchasers and/or their attorneys). fhiese communications are
largely and effectively inseparable from NWH's communications with “Tower Homes” because
Mr. Yanke is the only fuuman being authorized 10 act on behalf of Tower Homes {another fact
that is persistently ignored in the Gpp@siﬁaﬂ}.?

Again, though a client (e.g., Tower Homes) has presumpiive access to an attorney's file, an
attorney is not reguired to disclose documents when doing so may violate a duty of confidentality
or non-disclosurc that sy be owed to another client. See Sage Realty Corp. v. Proskauer Rose
Goerz & Mendelsohn LLP, 689 NIE2d 879, 883 (N.Y. 1997% Glade v Superior (1., 76
Cal. App.3d 738, 746-47, 143 CalRptr. 119 (Cal. App. 1978).  Additionally, in a joint
representation situalion, one co-client does not have the authorily to waive the privilege with
respect to another co-client’s communications to their common lawyer.” Restatement § 75,
Comment e (Ex. F). As such, it follows logically that “[af lawver may denv a client’s request o
refricve, inspect, or copy documents when complionce would violate the lawyer's duty o
another” Restatement § 46, Comment ¢ (emphasis added) {Ex. F). On this point, the
Restatement {urther provides:

If two or more persons are jointly represented by the same lawver in
a matter, a communication of either co-client that otherwise

! Again, the bankruptey estate has been fuily administered, and the bankruptey trustee has relinguished any
and all rights with respect to this lawsuit. This feaves Mr. Yanke as the only person who can act on behalf
of Tower Homes under Nevada law,

4841-0900-0688 1 g
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qualifies as privileged under §§ 68-72 and relates to maiters of
common interest is privileged as against third persons, and any co-
clienit may invoke the privifege, unless it has heen waived by the
client who made the commuaication.

Restatement § 75 {emphasis added) (Ex. F).

Plzaintiff"s alleged aftorneys have no meamngful response to this dilemma, reasomng only
that Tower Homes, the entity, is the privilege holder. This circular contention. however, itself
ignores the facts that Plaintiff’s atleged attorncys (1} provide no factual or legal authority
authorizing them to act on behalf of Tower Homes LLC; (2) provide no assurance that they will
not disclose the file 1w the Tower Homes Purchasers or use the file for the benetfit of the Tower
Homes Purchasers; and (3) NWH owes independent ethical duties to Mr. Yanke n his individual
capacity.

The only contention by Plaintiif"s alleged attorneys that even purports to address the
difficult issues presented is their assertion that the Tower Homes Purchasers” clatms against Mr.
Yanke have been dismissed, so Mr. Yanke has nothing to worry about, {Opposition at 3:3-9.)
This argument is grossly misplaced, and, for several reasons, does not obviate NWH’s duty of
confidentiality (owed to both Tower Homes, LLC and Mr. Yanke). First and foremost, legal
jeopardy is not a prerequisite for the application of the duty of confidentiality. The duty applies,
regardiess of whether a disclosure of information may expose a client to legal liability.

Additionally, at least according to the caption in this case, Plaintiff’s alieged atlomeys
represent Tower Homes, LLC, not the Tower Homes Purchasers.  As such, Plaintiff's alleged
attorneys are not In a position to provide any assurance as to what the Tower Homes Purchasers
may or may not do with any information contained in NWH's files. In this regard, Plamntiff’s
alleged attorneys do not disclose to the Discovery Commissioner in the text of their Opposition

that the “dismissal” of the cluims against Mr. Yanke in one of the underlying cases provides for

e entry of judgment in the total amount of $1,000.000 against Mr. Yanke. (See Exhilat 5 to the

Opposition at 3:18 — 4:2), Plaintiff's alleged attornevs nowhere state. let alone provide evidence,
that this judgment against Mr. Yanke has been satistied.  Are Plaintiff’s alleged attorneys now

providing an enforceable assurance that the Tower Homes Purchasers will never seek to collect

| 4841.0600-5688,1 10
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1 i this judgment? Are Plaintiff’s alleged attorneys willing to indemnify and defend Mr. Yanke (and
Tower Homes, LLC for that matter) if any further actions are ever taken as a consequence of

mformation contained n NWH’s file?

| These rhetorical questions demonstrate why it is obvious that the numerous ethical and

i joint representation concerns discussed above and in the Counter-Motion preclude NWH from
disclosing s file without adeguate protections in place.

IL CORCLUSION

B0 = th Wt A W N

The use by Plaintiff’s alleged attorneys of the Tower Homes limited hability company
9 | name and shell to pursue the interests of the Tower Homes Purchasers raises gquestions as to the
10 || fegality and legitimacy of this action. These questions will be divected to the District Court in
11|l short order. For present purposes, the salient point is that, due to the apparently conflicting
12 |linterests of Plaintiff's alleged attormeys, NWH’s file cannet be produced withouwt adequate
13 |l measures in place 1o prevent the file from being disclosed to third-parties, including the Tower
14 i Homes Purchasers and their counsel, who do not have the right to view documents that are
19 [ confidential, and are in significant part subject to the attorney-client privilege and the work
16 || product doctrine. And, if in fact Plaintiff's alleged attorneys in this case actually do represent the
17 | Tower Homes Purchasers, then they are also not eptitled to NIWWH 's file.

18 Based on the foregoing, as well as the Points and Authorities and evidence set forth in the
18 |} Counter-Motion, defendants William H. Heaton and Nitz, Walton & Heaton, Ltd. respectfully
20 {irequest that Tower Homes® Motion to Compel be denied, and that their Counter-Motion for

21 ii Protective Order be granted, suhject to further direction {rom the District Court.

22
23
24
A
26 |
27 i
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CERTIFICATE OF SERVICE

Pursuant to N.R.C.P. S(}}), [ certify that { am an employee of Lewis Brishois Bisgaard &
Smith LLP, and that on this i_,, day of January, 2014, a frue and correct copy of the forcgoing
DEFENDANTS’ REPLY TO PLAINTIFF'S OPPOSITION TO COUNTER-MOTION FOR
PROTECTIVE ORDER was sent via email and mailed US Mail to the address stated below.

Dennis M. Prince

Eric N, Tran

Prince & Keating

3230 South Buffalo Drive, Saite 108
Las Vegas, Nevada 80117
dprincediprincekeating.com

P: (702} 228-6800

Fi (702) 228-0443

Attornevs for Plaintiff

SN fi S
g R e S T
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g7 }1 ; ‘-.i

An-l}.'imph)}-'ee of LEWIS BRISBOIS
BISGAARD & SMITH LLe

By:
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Nevada Bar No. 005246 CLERK OF THE COURT
cassirlbbslaw.com

JEFFREY D, OLSTER

Nevada Bar No. 008864

olsterteibbslaw.com

LEWIS BRISBOIS BISGAARD & SMITH LLp
6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118

Tel: 702.893.3383

Fax: 702.803 3789

Attorncys for Defendants

William H. Heaton and Nitz, Walton & Heaton,

Lid.
DISTRICT COURT
CLARK COUNTY, NEVADA
TOWER HOMES, LLC, a Nevada hmited Case No. A-12-663341-C
liability company, Dept. No. 26
Plaintiff, RENEWED MOTION TO DISMISS

V.

WILLIAM H. HEATON, individually; NITZ,
WALTON & HEATON, LTD., a domestic
professional corporation; and DOES | through
X, inclusive,

Defendants.

Defendants William H. Heaton and Nitz, Walton & Hcaton, Ltd., by and through their
attorneys of rccord, Lewis Brisbois Bisgaard & Smith, LLP, hereby move to dismiss Plaintiff’s
Complaint pursuant to N.R.C.P. 12(b)(1} (lack of jurisdiction over the subject matter); N.R.C.P,
12(b)(5) (failurc to statc a claim upon which relief can be granted) and N.R.C.P. 17 {lack of legal

capacity to suc).

/1
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This motion is based on the following memorandum of points and authornitics, ali pleadings
and records in this matter and any further argument and/or evidence that may be presented at the
hearing of this motion.

DATED this 26™ day of July, 2013

LEWIS BRISBOIS BISGAARD & SMITH LLp

By /s/ Jeffrey D. Dlaten
V. Andrew Cass
Nevada Bar No. 005246
Jeffrey D. Olster
Nevada Bar No. 008864
6385 S. Ramnbow Boulevard, Suite 600
Las Vcgas, Nevada 89118
Attorneys for Defendants
William H. Heaton and Nitz, Walton & Heaton,
Ltd.

NOTICE OF MOTION

PLEASE TAKE NOTICE that the undersigned will bring this motion to dismiss on for

AUGUST

hearing in Department 26 of this Court on the 28 day of , 2013 at

9:00AM , Or as soon thereafter as counsel may be heard.

DATED this 26" day of July, 2013

LEWIS BRISBOIS BISGAARD & SMITH LLp

By /8! Jeffrey D. Obiten
V. Andrew Cass
Nevada Bar No. 005246
Jeffrey D. Olster
Nevada Bar No. 008864
6385 S, Rainbow Boulcvard, Suitc 600
Las Vegas, Nevada 89118
Attorneys for Defendants
William H. Heaton and Nitz, Walton & Heaton,
Ltd.
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

This case ariscs out of a failed high-risc condominium development.  Plaintiff Tower
Homes, LLC (hereafter “Tower™) started to develop such a project back in 2004, and sought the
assistance of defendant Nitz, Walton & Heaton, Ltd. (“NWH?™) for legal representation, including
the preparation of the purchase contracts for the condominium units, NWH did so in accordance
with Nevada law and the applicable standard of care. When the development went south, largely
due to a lack of funding and Tower’s own misfeasance, Tower and its sole owner and principal,
Rodney Yanke ("Yanke™), were sued by purchasers (hereafter the “Tower Homes Purchascrs™)
who had paid carncst moncy deposits for units that were never built. In this underlying cases,
Tower and Yankc were accused of, among other things, wrongfully misappropriating the

purchaser’s deposits — in dircct contravention to the advice provided by NWH. Tower was

eventually forced into Chapter 11 bankruptcy proccedings by several of the contractors who had

worked on the project.

Once the bankruptcy was filed, all of Tower’s potential and theoretical rights of action
against other partics (including Mr. Heaton and NWH) became the property of the bankruptey
estate, and fell within the cxclusive control of the bankruptey trustee. Thus, unless and until
Tower obtains the requisite trustee and Bankruptcy Court authority to bring a civil action, Tower
lacks the capacity and authority to bring the instant action as a well-scttled matter of federal law.

As this Court 1s awarc, NWH raised this 1ssue in its imitial Motion to Dismiss (filed on July
19, 2012 and hcard by this Court on October 3, 2012). In its ruling on the original Motion to
Dismiss, this Court agreed with NWH that the Bankruptey Court order on which Tower relicd as

the authority for this action (referred to as the “Marquis Aurbach Order”) did not authorize this

raction, but ruled that Tower could attempt to remedy this perectved “proccdural defect” by

obtaining the requisite authority from Tower’s bankruptcy trustee and the Bankruptcy Court.
Tower has since obtained a new order purporting to authorize this action. This new order,
however, also fails to authorize this action. Morcover, there is no provision of law that permits

Tower to continue to maintain this action while at the same time attempt to cure any “procedural

4836-8425-2180.1 3
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defect.” This ts a substantial substantive, not merely procedural, defect. Accordingly, this case
should be dismissed.
II. BACKGROUND

A. Factual Background

This action ariscs out of an alleged attorney-client relationship between NWH and Tower.
(Complaint 44 5-7.) In particular, NWH represented Tower with respect to a residential common
interest ownership development known as Spanish View Towers (hereafter the “Project™).
(Complaint 9 6.) As part of this representation, NWH prepared the purchase contracts for the
individual condominium units. {Complaint ¥4 9.)

The crux of the substantive dispute i1s whether the purchase contracts complied with
applicable Nevada law (NRS Chapter 116). Tower contends that NWH “should have advised
Tower pursuant to NRS 116.411 that the earnest money deposits were required to be held by a
third party and could only be released for very limited purposes as allowed by the statute,” and
that the purchasc contracts did not comply with NRS 116,411, (Complaint 9§ 11-12.) NWH
maintains that it did so advise Tower (and Yankc) regarding NRS 116.411, that the purchase
contracts complicd with NRS [116.411 and that it did not breach any duty or standard of carc.
Stated simply, the deposited funds were misappropriated, against NWH's advice, contrary to the
terms of the purchase contract and without NWH s knowledge.

B. The Bankruptcy Proceedings and Trustee’s exclusive control of causes of

action belonging to Tower

Duc to the declays and non-payment of various creditor claims relating to the Project,
Chapter 11 bankruptcy proceedings were inittated against Tower on May 31, 2007, (Complaint 4|
16.)" On or about December 8, 2008, the “Order Approving Disclosure Statement and Confirming

Plan of Reorganization” {(hereafter the “Plan Confirmation Order™) was entered in the bankruptey

' The allegation in the Complaint that “Tower filed a Petition in the United States Bankruptcy Court™
(Complaint § 16) 1s technically not true. The bankruptcy procecdings were actually mnitiated on an
involuntary basis by several of Tower’s creditors.

4836-8425-2180.1 4
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proceedings. (This Plan Confirmation Order is attached as Exhibit A.) Notably, in a section

entitled “Litigation,” the Plan Confirmation Order provides, in relevant part, that;
g p p

[TThe Trustee and the Estate shall retain all claims or Causes of
Action that thcy have or hold against any party . . . whether arising
pre- or post-petition, subject to applicable state law statutes of
limitation and related decistonal law, whether sounding in tort,
contract or other theory or doctrine of law or cquity. Confirmation
of the Plan cffects no settiement, compromise, waiver or release of
any Cause of Action unless the Plan or Confirmation Order
specifically and unambiguously so provide. The nondisclosure or
nondiscussion of any particular Causc of Action is not and shall not
be construcd as a sciticment, compromise, waiver or release of such
Causc of Action. Upon the Effective Date, the Trustee will be
designated as representative of the Estate under section 1123(b)(3)
of the Bankruptcy code and shall, except as otherwise provided
herein, have the right to assert any or all of the above Causes of
Action post-confirmation in accordance with applicable law.

(Sce Ex. A at 48:18 — 49:1 [cmphasis added].)
C. The first Marquis Aurbach Order
Subscquent to the plan confirmation, notwithstanding his cxclusive night to control all of
Tower’s potential causes of action, the bankruptcy trustee, in a Junc 3, 2010 “Order Granting
Motion to Approve Stipulation to Relcase Claims and Allow Marquis & Aurbach, as Counsel for
the Tower Homes Purchasers, to Pursue Claims on Behalf of Debtor” (hercafter the “Marquis
Aurbach Order”) agreed to relinquish certain alleged causes of action to certain cnumerated parties
against certain enumerated individuals or entitics:
The Trustee hereby stipulates and agrees to release to the Tower
Homes Purchasers any and all claims on behalf of [ Towcr] against
Rodncy C. Yanke, Americana LLC dba Americana Group, Mark L.
Stark, Jeannine Cutter, David Berg, Equity Title of Nevada, LLC or
any other individual or entity later identified through discovery
which has or may have any liability or owed any duty to [Tower] or
others for the loss of the Tower Homes Purchascrs earncst money
deposits and all claims to any and all carncst moncy deposits
provided by purchascrs for units in the Spamsh View Tower Homes
condominium project.
(See Marquis Aurbach Order, attached as Exhibit B, at Page 5 of 6, lines 13-19 [emphasis

added].) In other words, notwithstanding his express retention of all causes of action belonging to

Tower, the bankruptey trustee agreed to release fo the Tower Homes Purchasery the right to

4836-8425-2180.1 5
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pursue claims relating to the carnest moncy deposits through its attorneys, Marquis & Aurbach
(now Marquis Aurbach Coffing).

D. The instant action and NWH’s first Motion to Dismiss

Based on the Marquis Aurbach Order, Tower filed the instant action on June 12, 2012, On
July 19, 2012, NWH filed its Motion to Dismiss, or, Alternatively, Motion for Summary
Judgment” (hercafter the “MTD”). In the MTD, NWH demonstrated why Tower lacked the
capacity and authority to bring the instant action based on both federal law and the Plan
Confirmation Order, and why the Marquis Aurbach Order did not provide the requisite
‘authorization that would permit Tower to bring a civil action. (Sce MTD at 8:6 — 12:3.) In ruling
on the MTD, this Court agreed with NWH that the Marquis Aurbach Order docs not authorize
Tower to bring the instant action through the law firm of Prince & Keating against Mr. Heaton and
NWH. (See Exhibit C, Order Regarding Defendants’ Motion to Dismiss, or, Alternatively,
Motion for Summary Judgment, at 2:11-13))

This Court denied the MTD, however, rcasoning that Tower’s lack of capacity and
authority to bring the instant action “presents a procedural, not a fatal, defect.” (/d. at 2:10-11.)
Accordingly, this Court ruled that Tower “may attempt to remedy this procedural defect by
obtaining the requisite authority from the Tower Homes, LLC bankruptcy trustee and order from
the Bankruptcy Court.” (Ex. C at 2:14-15.) This Court further ordered “that this matter shall be
stayed until Plaintiff obtains the requisite authority for this action from the bankruptcy trustee and
order from the Bankruptey Court.” (/d. at 2:16-18 [emphasis added].) In other words, this action
18 staycd unless and until Tower obtains a proper authorization from the Bankruptey trustee and

Court to bring and maintain this action.’

“ NWH also argued in the MTD that this action is barred by the statute of limitations. This Court rejected
the statute of limitations argument. In response to NWH’s Petition for Writ of Mandamus, the Nevada
Supreme Court recently ruled that extraordinary writ relief was not warranted. NWH still maintains that
this action is barred by the statute of limitations as a matter of fact and law, and reserves the right to re-
assert this defense.

* The parties also agreed to stay this action pending the Nevada Supreme Court’s ruling on NWH’s Writ
Petitton. {See Order Granting Defendants’ Motion to Stay Pending Completion of Writ Proceedings, filed
on June 21, 2013).
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E. The New Marguis Aurbach Order

In an attempt to remedy the “procedural defect,” on or about April 8, 2013, Tower filed
with this Court an order from the Bankruptey Court entitled “Order Granting Motion to Approve
Amended Stipulation to Release Claims and Allow Marguis Aurbach Coffing, as Counsel for the
Tower Homes Purchascers, to Pursue Claims on Behalf of Debtor (hercafter the “New Marquis
Aurbach Order™). (This New Marquis Aurbach Order is attached as Exhibit D.) The New
Marquis Aurbach Order:

. “[A]uthorizes the Trustee to permit the Tower Homes Purchasers 1o pursue
any and all claims on behalf of Tower Homes, LLC (the “Debtor”) against
any individual or entity which has or may have any liability or owed any
duty to Dcbtor or others for the loss of the carnest moncy deposits provided
by purchasers for units in the Spanish View Tower Homes condominium
project which shall spcceifically include, but may not be limited to, pursuing
the action currently filed in the Clark County District Court styled as Tower
Homes, LLC v. William H. Heaton et al. Case No. A-12-663341-C.”

» “[A]uthorizes the law firm of Marquis Aurbach Coffing and/or Prince &
Keating, LLP, or successive counsel, refained on behalf of Tower Homes
Purchasers to rccover any and all earnest money deposits, damages,
attorneys fees and costs, and interest thereon on behalf of Debtor and the
Tower Homes Purchasers and that any such recoveries shall be for the
benefit of the Tower Homes Purchascrs.”

(Ex. D at 2 of 3, lincs 7-20.)

As discussed below, this New Marquis Aurbach Order still docs not authorize Tower to
maintain the instant action. Accordingly, this action should be dismissed,
IH. ARGUMENT

As discussed below, this New Marquis Aurbach Order does not remedy the perceived
“procedural defect,” as it, hike the original Marquis Aurbach Ordcer, only authorizes the Tower

Homes Purchasers, not Tower itself, to bring the instant action. The only plaintiff in this case is

4836-8426-2180 1 7
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Tower. Accordingly, the New Marquis Aurbach Order still does not authorize this action.

Furthermore, this is not merely a “procedural defect” — this 1s a jurisdictioral defect. Under

federal law, Tower is simply not authorized to maintain an action that s otherwise within the

exclustve control of Tower’s bankruptcy trustee. This action thercfore should be dismissed.

A, Tower lacks the capacity to bring this action based on both federal law and the

orders entered in the bankruptcy preceedings.

When a bankruptcy is filed, a bankruptcy estate is created pursuant to 11 U.S.C. § 541(a)
consisting of all legal and equitable interests of the debtor, including all claims and causes of
action that belong to the debtor. See, e.g., Sierra Switchboard v. Westinghouse, 789 F.2d 705,
707 (Oth Cir, 1986); Weitzel v. The Mirage, 2009 U.S, Dist. Lexis 34621 at *7 (D. Nev., 2009);
Suter v. Goedert, 396 B.R. 535, 540-42 (D. Nev. 2008). “Thercaftcr, the property of the estate is
distinct from the property of the debtor.” Suter, supra, 396 B.R. at 541. The trustee (or debtor in
posscssion, which 1s not apphcable here) s the representative of the estate with the authority to
suc on behalf of the cstate pursnant to 11 U.S.C. §§ 323, 363 and 1107. See Suter, supra, 396
B.R. at 546 (“Becausc the legal malpractice action is property of the estate, the trustee had the
authority to sell, settle, or compromisc non-cxempt asscts of the cstate.”) In other words, the
trustee has the exclusive power to sue on behalf of the bankruptcy estate. See Estate of Spirtos v.
One San Bernardino Cty. Sup. Ct., 443 F.3d 1172, 1175-76 (9™ Cir. 2006) (numerous supporting
citations omitted); see also Parker v. Wendy's Int’l, Inc., 365 F.3d 1268, 1272 (11" Cir. 2004)
(““Thus, a trustce, as the representative of the bankruptcy cstate, is the proper party in interest, and
is the only party with standing to prosccute causcs of action belonging to the estate.™).

Here, in Tower’s Chapter 11 bankruptcy, a trustec was appointed on January 18, 2008, and
the trustce was the only person with the right to pursue claims on behalf of the debtor, See 11
U.S.C. § 1141{(b) (“Except as otherwise provided in the plan or the order confirming the plan, the

confirmation of a plan vests all of the property of the estate in the debtor.™)

4836-8425.2180.1 8
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1, The Plan Confirmation Order does not anthorize Tower to bring this
action.

In Tower’s case, the Plan Confirmation Order did “otherwise provide” within the meaning
of 11 US.C. § 1141(b), and, pursuant to this order, it is the trustee, and not the debtor, that was
authorized, post-confirmation, to pursue or disposc of claims. In this regard, Article X{C) of the
Plan Confirmation Order provides that “. .. from and after the Confirmation Date, the Trustee and

the Estate shall retain all claims or Causes of Action that they may have or hold against any

party . . . whether arising pre- or post-petition, subject to applicable state law statutes of
limitation and related decisional law, whether sounding in tort, contract or other theory or doctrine
of law or cquity.” (See Ex. A at 48:17-22 [emphasis added].) Thus, title to the claims which are
the subject of this action never vested in the debtor (Tower) pursuant to 11 U.S.C. § 114] and/or
the Plan Confirmation Order, Accordingly, Tower simply has no authority to sue and is without
legal capacity to maintain this action.

2. As recognized by this Court, the first Marquis Aurbach Order did not

authorize Tower to bring this action.

In an attempt to authonize this action, the trustec and the Tower Homces Purchascrs
obtained the Bankruptey Court approval of the Marquis Aurbach Order (Exhibit B.) In the MTD,
the partics disputed whether this first Marquis Aurbach Order authorized Tower to bring the
instant action. In its ruling on the MTD, this Court agreced with NWH that the first Marquis
Aurbach Order did not authorize this action because that first order only authorized the Tower
Homes Purchasers, not Tower itself, to bring any civil action. (Ex. B, Marquis Aurbach Order at
Page 5 of 6, lines 13-19.) Morcover, the first Marquis Aurbach Order only authorized legal action
against specifically enumcrated parties, which did not include NWH or Mr. Heaton, and only
authorized htigation by the law firm of Marquis Aurbach. (/d. at Page 5 of 6, lines 13-26.)

Rather than dismissing the case outright, however, this Court provided Tower with leave to
attempt to remedy this perceived “procedural defect” by obtaining the requisite authority from the

bankruptcy trustee and order from the Bankruptcy Court. (Ex, C at 2:14-15)

4836-8425-2180. 1 9
RA203




LEWIS
BRISBOIS
BISGAARD
&SVIHLLP

RECHNEYE A |

= 3

N N NN NN NN N N = ok owmd omd owh  ombh oed ommd ok b
00 ~ 3 O BN = O WS R s WN e O

O 00 ~N O O A W N

3. The New Marquis Aurbach Order does not authorize Tower to bring
this action.
Tower presumably maintains that the New Marquis Aurbach Order (Exhibit D) provides
the requisite Bankruptcy Court authority to maintain this action. However, the New Marquis
Aurbach Order still only authorizes the Tower Homes Purchasers to pursuc an action, not Tower:

IT IS FURTHER ORDERED ADJUDGED AND DECREED that
this Order authorizes the Trustee to permit the Tower Homes
Purchasers to pursue any and all claims on behalf of Tower Homes,
LLC (the “Dcbtor’y against any individual or entity which has or
may havc any liability or owed any duty to Debtor or others for loss
of the camnest money deposits provided by purchascrs for units in the
Spanish View Tower Homes condominium project which shall
specifically include, but may not be limited to, pursuing the action
currently filed in the Clark County District Count styled as Tower
Homes, LLC v William H. Heaton et al. Case No. A-12-663341-C.

(Ex. D at 2:7-14 [emphasis added].) The Tower Homes Purchasers are obviously not parties to
this action.”
The New Marquis Aurbach Order further provides:

IT IS FURTHER ORDERED ADJUDGED AND DECREED that
[the Bankruptcy] Court authorizes the law firm of Marquis Aurbach
Coffing and/or Prince & Kcating, LLP, or successive counsel,
retained on behalf of Tower Homes Purchasers to recover any and
all earnest money deposits, damages, attorneys fees and costs, and
interest thercon on behalf of Debtor and the Tower Homes
Purchascrs and that any such recoveries shall be for the benefit of
the Tower Homes Purchasers.

(Ex. C at 2:8-14 [cmphasis added].) This provision mercly authorizes Marquis Aurbach or Prince

& Keating, as counsel retained on behalf the Tower Homes Purchasers, to bring the instant action

Jor the benefit of the Tower Homes Purchasers, It does ror authorize Tower to bring this action

(for its own benefit or for anyone’s benefit), In other words, the New Marguis Aurbach Order
does nothing fo alter the status quo, which is that Tower remains unauthorized to bring this

action. (Sce MTD at 8-12 and MTD Reply at 3-6).

4 Even if the Tower Homes Purchasers were the named partics, this action still would be subject to
dismissal as a matter of Nevada law because legal malpractice claims cannot be assigned. See, e.g.,
Chaffee v. Smith, 98 Nev. 222, 223-24, 645 P.2d 966 (1982),

4836-8425-2180.1 10
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B. Because Tower lacks the requisite capacity and authority, the

proper remedyv is dismissal of this action.

Both federal and state courts, including the federal court sitting in Nevada, have
consistently recognized that when a bankruptcy debtor has failed to obtain the proper bankruptcy
court authorization to bring and maintain a civil action, the appropriate remedy is a dismissal of

the civil action (or summary judgment). See Bruce v. Homefield Financial, Inc., 2011 U.S. Dist.

Lexis 110243 at *4-*5 (D. Nev. 2011) (bankruptcy debtor’s claim dismissed because it was not

properly disclosed and authorized by the bankruptcy trustee);” see also Hamilton v. State Farm
Fire & Cas. Co., 270 F.3d 778, 783-86 (9™ Cir. 2001) (summary judgment properly granted on
debtor’s lawsuit becausc debtor did not disclose and obtain bankruptcy court authority for
lawsuit); In re Strada Design Ass., 326 B.R, 229, 235-240 (S.D.N.Y. 2005) (detcrmining that
bankruptcy debtor lacked capacity to maintain and control state court legal malpractice claim);
Wright v. Meyers & Spencer, LLP, 849 N.Y.§8.2d 274, 275 (N.Y. App. 2007) (dcbtor’s legal
malpractice claim was property of bankruptcy cstate and was properly dismissed because debtor
lacked capacity to bring and maintain claim).

Converscly, there is no provision of law that permits a debtor that lacks the requisite
capacity and Bankruptcy Court authorization to both maintain an improper civil action and
simultaneously attempt to “cure” the lack of authorization. In other words, when a bankruptey
debtor brings an unauthorized civil action — an action which belongs exclusively to the bankruptcy
gstatc — this is pot merely a “procedural defect” that can be retroactively cured. This is a
substantive, jurisdictional defect. Yet, this is preciscly what Tower is seeking to do in this casc,
This violates federal and law and should not be permitted.  Instead, this action should be

dismissed.

> A copy of this unpublished federal opinmion 8 attached as Exhibit E.
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1|[IV. CONCLUSION
2 Based on the foregoing, defendants William H. Heatonr and Nitz, Walton & Heaton, Ltd.
3 || respectfully request that the Complaint be dismissed in its entircty, with prejudice,
4
5 DATED this 26™ day of July, 2013
6 LEWIS BRISBOIS BISGAARD & SMITH LLP
7
8
By /s/ Jeffreq D. Olsten
g V. Andrew Cass
Nevada Bar No. 005246
10 Jeffrey D. Olster
11 Nevada Bar No. 008864
6385 S. Rainbow Boulcvard, Suite 600
12 Las Vegas, Nevada 89118
Attorneys for Defendants
13 William H. Heaton and Nitz, Walton & Heaton,
Ltd,
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DECLARATION OF JEFFREY D. OLSTER

L, Jeffrey D. Olster, do hereby declare:

1. I am an attorney, duly licensed and authorized to practice law in the State of
Nevada. My office represents defendants William H. Heaton and Nitz, Walton & Heaton, Ltd.
(“NWH"} in this case.

2. Afttached as Exhibit A 1s a truc and correct copy of the Bankruptcy Court’s
December 8, 2008 “Order Approving Disclosure Statement and Confirming Plan of
Reorganization” from the Tower bankruptcy proceedings (United States Bankruptcy Court,
District of Nevada, Case No. BK-07-13208-BAM).

3. Attached as Exhibit B is a truc and correct copy of the “Order Granting Motion to
Approve Stipulation to Release Claims and Allow Marquis & Aurbach, as Counsel for the Tower
Homes Purchasers, to Pursue Claims on Behalf of the Debtor” (known as the “Marquis Aurbach
Order”) from the Tower Homes, LLC bankruptcy proceedings.

4. Attached as Exhibit C 1s a truc and correct copy of this Court’s “Order Regarding
Defendants’ Motion to Dismiss, or Alternatively, Motion for Summary Judgment,” filed on
November I, 2012,

5. Attached as Exhibit D is a truc and correct copy of the Notice of Entry of Order
filed by Tower in this case on or about April &, 2013. This notice contains as an attachment the
“Order Granting Motion to Approve Amended Stipulation to Release Claims and Allow Marquis
Aurbach Coffing, as Counsel for the Tower Homes Purchasers, to Pursue Claims on Behalf of the
Debtor” (known as the “New Marquis Aurbach Order”) from the Tower Homes, LLC bankruptcy
proceedings.

7. Attached as Exhibit E is a true and correct copy the unpublished decision in Bruce
v. Homefield Financial, Inc., 2011 U.S. Dist. Lexis 110243 (D. Nev. 2011) by the United States

District Court, District of Nevada.
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| declare under penalty of perjury under the laws of Nevada that the foregoing is truc and
correct.

DATED this 26™ day of July, 2013

I8/ ey D. Olsten
Jeffrey D. Olster
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Pursuant to N.R.C.P. 5(b}, I certify that I am an employee of Lewis Brisbois Bisgaard &
Smith LLP, and that on this 26" day of July, 2013, a true and correct copy of the forcgoing
RENEWED MOTION TO DISMISS was placed in an cnvelope, postage prepaid, addressed as

stated below.

Dennis M. Prince

Eric N. Tran

Prince & Keating

3230 South Buffalo Drive, Suite 108
Las Vegas, Nevada 89117

P: (702)228-6800

F: {702)228-0443

Attornevs for Plaintiff

By: I8/ Aot Flinns
An Employee of LEWIS BRISBOIS
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DISTRICT COURT
CLARK COUNTY, NEVADA

TOWER HOMES LILC, CASE NO. A~12-663341-C

)
)
Plaintiff, } DEPT. NO. XXVI
Vs, }
)
WILLIAM H. HEATON; )
NITZ WALTON & HEATON LTD., )
)

Defendants. )

)

BEFORE THE HONORARLE BONNIE BULLA, DISCCVERY COMMISSIONER

RECORDER’ S TRANSCRIPT RE:
PLAINTIFF’S MOTION TO COMPEL PRODUCTION OF DOCUMENTS;
DEFENDANTS’ OFPOSITION TO PLAINTIFF/S MOTICN TO COMPEL
AND COUNTERMOTION FOR PROTECTIVE CRDER

WEDNESDAY, FEBRUARY 26, 2014

APPEARANCES :
FOR THE PLAINTIFFS: DENNIS M. PRINCE, ES5Q.
ERIC N. TRAN, ESQ.
Prince & Keating
FOR DEFENDANTS: JEFFREY D. OLSTER, ESQ.
Lewis Brisbois et al.
RECORDER/TRANSCRIBER: RICHARD KANGAS
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LAS VEGAS, CLARK COUNTY, NEVADA
WEDNESDAY, FEBRRUARY 26, 2014, 12:15 P.M.
o+ ok k%

DISCOVERY COMMISSIONER BULLA: Tower homes.

MR. PRINCE: Your Honcr, good afterncon.

DISCOVERY COMMISSIONER BULLA: Geood atternoon.

MR, PRINCE: Dennis Prince and Eric Tran for the
plaintiff, Tower Homes LLC.

MR. OLSTER: Good afternoon, Your Honor, Jeff
OClster for defendants.

DISCOVERY COMMISSIONER BULLA: Good morning.

This is plaintiff’s motion to compel precduction of

documents, and then I nhad an opposition and a countermotion
for a protective order. I have read through everything.

You know, this is a very interesting issue.
Occasiocnally I get T think what 1 would consider to pbe not
only interesting issues, but maybe some cutting edge 1ssues
as well. Even though other states have spcken on some of
these issues, I found it somewhat interesting.

T do have a question, I guess for defense counsel.
Was - did Mr. Yanke hire - is it Yanke [YANK-ee], am I
saying that right?

MR. OLSTER: I believe it's Yanke [YANK], Your
Honor.

DISCCVERY COMMISSICONER BULLA: Mr. Yanxe?
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MR. OLSTER: Just Yanke, yeah, silent E.

DISCOVERY COMMISSIONER RULLA: Did he hire your
client’s firm as an individual, or was his only dealings
with that firm in his representative capacity of the
corporate entity?

MR. OLSTER: Well, T don’t - in all honesty, I
can’t say how he was hired, but we know that the firm
represented him. When he was namec as an individual
defendant in the underlying lawsult by the purchasers, they
represented him in his individual capacity -

DISCOVERY COMMISSIONER BULLA: Okay.

MR. OLSTER: -~ in those lawsults.

MR. PRINCE: Well, Your Henor, the thrust of our
case really isn’t that the - the joint representation in
the litigation. What I really want the Court to be focused
on is the - this law firm, they were hired by Tower Homes
LLC, who was the developer of a high-rise condominium
project, they were hired to advise them and draft, assist
in drafting the purchase contracts. The thrust c¢f the case
revolves arcund the drafting of the purchase contracts
which failed to require, as reguired by Nevada law, that
the purchase money — the earnest mconey deposits be held in
a secure trust, either in escrow or some other third party.

DISCOVERY COMMISSIONER BULLA: Well, I understand

that.
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MR. PRINCE: And so when he talks about joint
representation, he’s only talking about the litigation.
And the litigation was the Tower Homes purchasers filed
suits against, among cthers, Tower Homes LLC, Mr. Yanke
individually. And then there was an involuntary bankruptcy
of my client, Tower Homes LLC; and it's through the
Bankruptcy Court order that we are pursuing this action.

DISCOVERY COMMISSIONER BULLA: I understand.

MR. PRINCE: ©So the jointness — whoe's talking?

DISCOVERY COMMISSIONER RULLA: Go ahead.

MR. PRINCE: 1Is only related tc the litigaticn,
not the transactiocnal aspect of the representation, which
was the corporaticn.

DISCOVERY COMMISSICNER BULLA: The transactional
file has to be produced. The corporaticn holds the
privilege on that; they are waiving it. That - if Mr.
Yanke retained the law firm in any other capacity, that's
protected, any individual capacity is protected.

When the law firm represented all of them in the
underlying litigation, I don’t think you need that flle.

MR, PRINCE: Nogt - not right now, although I may
do a separate request for it because there may have been a
period of time when they were jointly representing them.

DISCOVERY COMMISSIONER BULLA: But -

MR. PRINCE: But shortly after the lawsulit was
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filed Tower Homes went intc bankruptcy, so there would’ve
been a very short window of joint representation in the
litigation. But right now I'm ncot after that.

DISCOVERY COMMISSIONER BULLA: Right. And I don’t
think that'’s relevant, necessarily, to your c¢laims in this
case, but we’ll address that in the future, i1f need be.

MR, PRINCE: If necessary.

DISCOVERY COMMISSIONER BULLA: But the
transacticnal file must be produced.

MR. COLSTER: But the transactional file is not
separated from the litigation file. I mean, they’'re -
they’'re one and the same. I mean, the litigation file -

DISCOVERY COMMISSIONER RULLA: Well, then I guess -

MR. OLSTER: - was the transactiocnal file.

NISCOVERY COMMISSTONER BULLA: I guess you’ll have
to do some separation.

MR. PRINCE: Right. And -

DISCOVERY COMMISSIONER BULLA: Because all the
correspondence with the transacticnal before litigation
occurred, all the drafting, all the letters that went back
and forth, that would all be relevant.

MR. PRINCE: Well, that’'s true. And let’s think
about what the litigaticn file may contain. Not every
aspect of these forty-two thousand pages is subject to any

type of a privilege. For example, 1f Mr. Yanke made
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disclosures in the underlying litigation to third - to the
other parties, that’s not subject te any priviliege. The
only thing we’re talking about is what internal - what
communications may have existed between Mr. Yanke and the
Nitz law firm, so.

DISCCVERY COMMISSIONER RBULLA: But it still has to
be calculated to lead to the disceovery of admissible
evidence. And your case, as I understand it, 1s legal
malpractice for the drafting of the agreement and where the
earnest mconey was supposed Lo be heid.

MR. PRINCE: Well, that’s true. But the
underlvying litigation also related to the same topilc,
meaning that the individual purchasers sued various real
estate professionals, including Mr. Yanke, about what
happened to their money. Mr. Yanke has already stipulated
to a judgment in favor of the Tower Homes purchasers he
can’'t satisfy; he’s not satisfied any portion of it. But
there are documents in the underlying litigation file which
would still be discoverable in this case,

I think one of the positions they’re takiné is
that, hey, you know, people at Tower Homes, including Mr.
Yanke, they absconded with money, they misappropriated
funds, and that’s not a cause of any damage. So I think it
is reasonakly calculated.

The problem, Your Honor - and here we are, we're
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four months inte the - since the early case conference.

And it really isn’t a - it’s evidence of abusive litigation
conduct on the part of the defendants. They have not given
us a privilege log. We don’'t know what the Iorty-two
thousand pages of documents exist - what it is -

DISCOVERY COMMISSIONER RULLA: Right.

MR. PRINCE: -~ is comprised of.

DISCOVERY COMMISSIONER BULLA: Right. They do
need to give you a privilege log. |

MR. PRINCE: So what - the thing is, we're four
months into this already. They’ve not done anything yet

because they’re thinking, well, there’s a privilege issue,

plus we want all — every document we’ve produced to Dbe

subject to a confidentiality agreement. And I'm not
willing to do that for a number of reasons.

DISCOVERY COMMISSIONER BULLA: No, you don’t have

to.

MR. PRINCE: Yocu're right, I don’t have to.
DISCOVERY COMMISSIONER BULLA: You don’t have to.

MR. PRINCE: Correct, and that’s exactly what I

told them. And -

NTSCOVERY COMMISSIONER BULLA: You don’t have to.
ME. OLSTER: He doesn’t?
DISCOVERY COMMISSIONER BULLA: This is a legal

malpractice case. Listen up -
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MR, OLSTER: But -

DISCOVERY COMMISSIONER BULLA: - listen up., It's
a legal malpractice case. The file that the client has
that pertains te the issues that the plaintiff has raised
is produced. Your — [ don’t buy the jecint privilege,
holder-of-the-privilege argument in this case, because the

corporation holds the privilege. Mr. Yanke acted 1n his

'capacity in relation to that corporation.

Now, 1f the client, the defendant client
represented Mr. Yanke in some other capacity for some other
purpose, that clearly is protected. The underlying
litigation - I don’t think this 1s a case where the
plaintiff’s counsel necessarily has to prove success on the
underlving litigation, because there’s already a judgment.

S¢o I’'’m not really certain, Mr. Frince, 1
completely buy that the communications regarding the
underlying litigation with the homeowners, O the potential
homeowners, is relevant. But I’'m going to leave tnat to
another day.

What’s before me today is the file between the

plaintiff and the defendant law firm on the drafting of the

documents, and that has to be produced.

MR. OLSTER: We - Your Honor, 1f I may, you are
missing so many issues here. First of all, I don’t know -

what I said is, I don’t know if the law firm was also
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representing Mr. Yanke individually in connection with the
‘ransactional aspect of the case. Okay? We have nothing
in the record on that issue. And Mr. Yanke has been a -
individually, has been a long-time client of the firm, so I
don’t think we can just wipe away and say, separate it
later.

There was a Jcint repreﬁentation'af ooth Mr., Yanke
and the LLC throuchout the duration of this project. And I
think on that point, Your Honor, it’s critical to under-
stand that Mr. Yanke is the scle and conly member of the
LLC. He’s the only mouthpiece, the only representative -

DISCOVERY COMMISSIONER BULLA: Right.

MR. CLSTER: - of the LLC.

DISCCVERY COMMISSIONER BULLA: And in his capacity
as that individual member, he gets the benefits of Nevada
corporate law and the protection of the LLC. But that
means, however, when they’re in litigation they'fe on the
same side.,

MR. PRINCE: Correct.

MR. OLSTER: Rut he was sued individually. He's
got a judgment against him individually, all arising oubt of
the same facts. |

DISCOVERY COMMISSIONER BULLA: I understand that,
but that’s not what this case - this case that ycu're

dealing with today is about the fact that the documents

RA219




10

11

12

13

14

19

16

17

18

19

20

21

22

23

24

25

were not prepared properly to ensure that the earnest money

of the purchasers was maintained in a separate confidential
account. His draft documents, correspondence that goes to
the drafting of those documents, discussion of issues, of

information that has to be in those documents, all needs to

be produced.

T really don’t care i1f Mr. Yanke was part of those

discussions or not. The - ithe problem is that we're in a
legal malpractice case so that file 1s relevant; there is
nc privilege there. There 1s no privilege by statute for
that.

MR. OLSTER: No, but there’s scmething far more
important, Your Honor; it’s called the duty of

cenfidentiality, and it’s broader than the attorney-client

privilege, and we cited you the law in our papers. And

this 1s not a standard legal malpractice case.

DISCOVERY COMMISSIONER BULLA: It would be a
confidential statement between the defendant and the
plaintiff, but the plaintiff is the holder of the
privilege. That’s the client; they’'ve waived 1t.

MR. CLSTER: And who’s the client in this case?
Tower Homes LLC, the entity suing.

DISCOVERY CDMMISSIONER BULLA: I think it’'s Tower

Homes LLC.

MR. CLSTER: That's not what the bankruptcy order

10
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says, Your Honor.

And did you get our supplement? Because we filed

& summary Jjudgment motion on the grounds that this action -

DISCOVERY COMMISSIONER BULLA: I -

MR. OLSTER: - is unlawful under Nevaca law.

DISCOVERY CCMMISSIONER BULLA: - I received I1t,

MR. OLSTER: And it’s set for March 21, and so I
would respectfully reguest that the most legical ruling
here is to defer —

DISCCVERY COMMISSICNER BULLA: Well, what’'s -

MR. COLSTER: - until that motion is heard.

DISCCVERY COMMISSIONER BULLA: What's golng to
happen when the Judge gives them 26{f) relief?

MR. PRINCE: And more importantly, Your Honor,
we’ve already - this action was filed in June of 2012,
There’ve already been three other attempts to dismiss this
complaint. They’ve all failed, every single one of them.
This 1s another argument -

DISCOVERY COMMISSIONER BULLA: Well, this is -

MR. PRINCE: - they’ve already made, 50.

DISCOVERY COMMISSIONER BULLA: ~ this 1s what I'm
going to do.

MR. FRINCE: So I want to -

DISCOVERY COMMISSIONER BULLAG I'm serry, I'm

going to have to cut this short. And I did read your

11
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larguments; I saw the supplemental motion. I'm going to

give you 2.34(e) relief, sc you will not have to produce
anything until the Judge makes it a Court order.

So the plaintiff’s motion to compel 1¢ granted
within the following parameters. The file that pertain to
Tower Homes with the defense firm will be produced as it
relates to the claims in this case; specifically the
preparation of the documents, the key documents, the
contracts, the terms and agreements, any of the

correspondence beitween Tower Homes LLC and the defendant.

Even if that correspondence was by Mr. Yanke, it's

discoverable as it relates to this particular case. Any

{representation of Mr. Yanke in his individual capacity not

related to this case is protected. But to the extent that

_there ig a file that exists between Tower Homes and the

defense firm, it must be produced as 1t reiates to the
claims i1n this case.

I am deferring the issue on the litigatlion file to
another day.

MR. PRINCE: That’'s fine.

DISCOVERY COMMISSIONER RULLA: But the pre-
litigation file, if you will, the file that glves rise to
the claims of this lawsuit, that the documents were noT
properly prepared, needs to be disclosed.

I am going to give the defendant 2.34(e) relief so

12
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he can object to my report and recommendation, which I am
certain he will do. But the document, the file will then
need to be produced within three business days after the
report and recommendation is signed by the district court
judge.

MR. PRINCE: That’s fine. So the Z2.34{e) relief
1s allowing the Court to rule con -

DISCOVERY COMMISSIONER BULLA: My report and
recommendation, prior to having the defendant nhave to
oroduce the file.

MR. PRINCE: Fair encugh. I got 1t now.

DISCOVERY CCMMISSIONER BULLA: So if -

MR, PRINCE: Understood.

DISCOVERY COMMISSIONER BULLA: - if the Court

affirms me, then the file will need toc be produced in three

business days -

MR. PRINCE: Right.

DISCOVERY COMMISSIONER BULLA: ~ from that date.

MR. PRINCE: And I want to make sure that we’re
clear, I don't know how this firm maintains their files.
They may have maintained general files which part Mr. Yanke
may have been involved in, but they’'re really doling the
work on behalf of Tower Homes LLC. So any documents,

communications, ne matter whatever file - or however -

iwhatever arrangement that they had, that that’s gonna be

13
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produced as it relates to these transactions.
DISCOVERY COMMISSIONER BULLA: Right.
MR. PRINCE: Okay.
DISCOVERY COMMISSIONER BULLA: They can’t use the

attorney-client privilege as a shield in this case agalnst

the client.

MR. PRINCE: Right. And secondly -

DISCOVERY COMMISSIONER BULLA: Because 1t's a
legal malpractice case.

MR. PRINCE: That’s what he’s been doing. They
have been dcing that.

DISCOVERY COMMISSIONER BULLA: Yeah, you can’t -
veah.,

MR. PRINCE: And so the second issue 15 —

MR. OLSTER: We’re not doing that. You're
misunderstanding our papers, Your Honor.

MR. PRINCE: Then the second issue -

DISCOVERY COMMISSIONER BULLA: Okay. Well, then
yvou're welccocme to talk to the Jude about my lack of
understanding.

MR. PRINCE: Then the second - the second issue
is, with regard to the decument that they said 1is the file,
I’d like for you at the same time to have a privilege l1log,
have them produce a privilege log so that we can at least

evaluate these forty-two-plus thousand-dollar - forty-two-

14
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plus thousand pages of documents that they say comprised
the file so that we can make a determination of, i1s there a
privilege being claimed, is there something being
appropriately withheld, or -

DISCOVERY COMMISSIONER BULLA: I'm going to defer
ruling on that because if the file was all kept together,
then some of it may be litigation related, and I’'m going to
just withhold ruling on the litigation aspect of the file
for now, and anything that gees forward. I'm just going to
require the file to be produced.  If it 1s a matter of
having tc separate the file physically because this law

firm did not handle it that way, then I may come up with

some alternative relief, like T review the file in camera

versus a privilege log being prepared.

MR. PRINCE: Right. And that would be the same
for not cenly their physical work file, but also their
pilling file for Tower Hemes LLC, right? That should be -

DISCOVERY COMMISSIONER BULLA: I think you're -

MR. PRINCE: - voluntarily produced.

DISCOVERY COMMISSIONER BULLA: I think you're
entitled to the billing file, what they billed.

MR. PRINCE: Right. Okay.

DISCOVERY COMMISSICNER BULLA: I mean, your client
should technically have those records as well. But I think

vou're certainly entitled to the billing records as it

15
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relates to the preparation of the documents at lssue here.

MR. OLSTER: That’s the point, he doesn’t
represent Tower Homes; he represents the Tower Homes
purchasers. That's why he deesn’t have these pilling
records. He does not represent Tower Homes; he represents
the purchasers.

MR. PRINCE: Well, T represent Tower Homes LLC.

MR. OLSTER: Yocu don’t represent the purchasers
also?

MR. PRINCE: Nc, I don’t.

MR. OLSTER: Well, that’s what the bankruptcy

jcourt order says though.

MR. PRINCE: Ckay. Very well, Judge.

MR. OLSTER: That’s the problem, Your Honor, he
represents the purchasers. He represents -

DISCOVERY COMMISSIONER BULLA: Did the bankruptcy -

MR, OLSTER: - the only entity that gets money in

this case 1s the purchasers; that’s undisputed.

DISCOVERY CCOMMISSICONER BULLA: Deep breath.

MR. PRINCE: That's true.

DISCOVERY COMMISSICNER BULLA: Deep breath,.

MR, PRINCE: That is true.

DISCOVERY COMMISSIONER BULLA: Deep bfeath. You
don’t need to get all -

MR. COLSTER: I apclogize, Judge.

16
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DISCOVERY COMMISSIONER BULLA: -~ excited here,
This 1s not - in the big scheme of things, this 1s nct the
end of the world.

MR. CLSTER: No, it’'s not.

DISCOVERY COMMISSIONER BULLA: And I gave you
2ble} relief.

Where 1s the bankruptcy document?

MR. OLSTER: Exhibit D -

DISCOVERY COMMISSIONER BULLA: Ckay, understand -

MR. OLSTER: — To our -

DTSCOVERY COMMISSICNER BULLA: -~ I did not receive
a4 courtesy copy.

MR. OLSTER: 1 was told you did.

DISCOVERY COMMISSICONER BULLA: When I don'’t
receive a courtesy copy, all we dc is print out the motion
work. So do you - I didn’t receive -

MR. OLSTER: I was assured -~

DISCOVERY COMMISSIONER BULLA: - and I didn’t
receive the reply either. 1 didn’ft receive the opposition;
T didn’t receive the motion to compel. You all need to do

a better job of getting me the material.

MR. CLSTER: I apologize. I was assured you got
courtesy coples.

Well, maybe we should revisit this after getting -

DISCOVERY CCMMISSIONER BULLA: I did get -

17

RA227



10

11

12

13

14

15

16

17

18

16

2C

21

22

23

24

25

MR. CLSTER: - and re-locking at the exhibits,

DISCCVERY COMMISSIONER BULLA: - a courtesy copy
of the supplement.

No, I'm not going to revisit it. You're gonna - I
- Mr. Prince is an officer of the Court. He has
represented to me he represents Tower Homes LLC, that he
was designated to represent that corperation by the
bankruptcy court -

MR. OLSTER: He wasn't.

DISCOVERY COMMISSIONER BULLA: - in relation to
the purchases. He wasn’t?

MR. OLSTER: No. He's authcrized to represent -

DISCOVERY COMMISSICNER BULLA: Well, then I better

pbe calling -
MR. OLSTER: -~ the Tower Homes purchasers.
DISCOVERY CCMMISSIONER BULLA: - the State Bar

right now.

MR. PRINCE: Thank you.

DISCOVERY CCOMMISSIONER BULLA: If that's the case,
I711 call the State Bar.

THE CLERK: We have -

MR. PRINCE: You can call ‘em, 1f you need toc.

THE CLERK: - two moticns.

DISCOVERY COMMISSIONER BULLA: We have two?

THE CLERK: Countermotions.

18
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DISCOVERY COMMISSIONER BULLA: What was tThe other
countermotion?
THE CLERK: It looks like -

MR. PRINCE: There’s a countermotion for a

protective order, which I think you’re denying, saying

there’s no basis for a protective order.

DISCOVERY COMMISSICNER BULLA: Okay. s I
apolcegize. The motion is - the motion to compel 1is
granted. The opposition and the countermotion for &
protective order is denied. But the motion is granted
within the parameters we’ve discussed.

MR. PRINCE: Fair.

DISCOVERY COMMISSICONER BULLA: Actually, I
porobably shcould say this: the countermotion 1s granted in
part and denied in part, because I'm not going to require
the defendants to turn over their entire file. The
litigation part of the file is protected for now; I'm going
+to address that lssue on ancother day. What I am going to
require to be turned over, which is set forth 1in your
motion to compel, within those parameters, are the
documents of the preparatioﬁ - related to the preparation
of the documents leading to the lawsult.

MR. PRINCE: Right. I guess 1t would Dbe the
entire pre-litigation representation file relating te this

transaction, drafting of the contract -

19
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DISCOVERY COMMISSIONER BULLA: Right.

MR, PRINCE: - communications, et cetera.

DISCCOVERY COMMISSICNER BULLA: Right.

MR. PRINCE: Fair encucgh.

DISCOVERY COMMISSICNER BULLA: And, Mr. Prince,
you're going to prepare -

MR. PRINCE: T will.

DISCOVERY COMMISSIONER BULLA: - the reporit and
recommendation.

MR, PRINCE: I sure will.

DISCOVERY COMMISSIONER BULLA: Run it by defense
cecunsel. I am giving him - 1s that -

MR. OLSTER: Are vou interested in the languager?

DISCOVERY COMMISSICONER BULLA: I711 take a look at
it briefly.

MR. PRINCE: We've already - Judge, we’'ve already
been down this path -

MR. OLSTER: No, we haven’t.

MR. PRINCE: - with Judge Sturman. We’ve been

down this path three times. He’s - they lost on wrilt

relief. We’ve already handled - we've already addressed
this issue three times,.
MR. OLSTER: This is & different 1lssue.
(Pause in the proceeding, Commissicner reading document)

DISCOVERY COMMISSICNER BULLA: Okay. Well, it

20
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locks like to me there are a couple ¢f different paragraphs
nere. And it looks like the bankruptcy court allowed the
Tcwer Homes purchasers to step in the shoes of Tower Homes
LLC, so I’m going to leave it alone. You' re welcome to
argue that to the district court Jjudge.

I do believe that the ruling, my recommendation
from my perspective of reading through everything, 1s
appropriate. Because when you have a legal malpractice
action, the attorney-client privilege does neot stand. And
whatever Mr. Yanke have done, even if he was the sole
shareholder of Elk Homes - or, I'm sorry, of Tower Homes

LLC, he clearly, clearly, had the benefit of the corporate

entity; and that’s the - the corporate entity 1s what 1s at

issue here.

MR. PRINCE: Okay.

MR. OLSTER: And he was sued. But let me just -
let me ask my one clarification. $So you're saying that the
law firm of Nitz Waltcn & Heaton and its principals, my
clients in this case, do not violate any duty of
confidentiality by producing documents to Mr. Frince in
this case, or any ethical duty.

DISCOVERY COMMISSICONER BULLA: I -

MR. OLSTER: 1Is that what your puling is7?

DISCOVERY COMMISSIONER BULLA: I want to say this

£o you with all due respect. I know you're very hot right

21
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now; I kncw you don’t agree with my recommendation, and you
are absclutely welcome tc ¢bhject to it.

What I am saying is, that there 1s no attorney-
client privilege under the facts and clrcumstances of this
case in the preparation of the documents that are at lssue
in legal malpractice. The duty of confidentiality is, I
believe, more of an ethical duty.

And I am not here to answer your guestions, with
all due respect. If you feel -

MR. OLSTER: But that’'s the basis of our
opposition.

DISCOVERY COMMISSICNER BULLA: ~ if you feel -
well, then I'm not buying the basis for your opposition.

MR. OLSTER: Can he share the documents with the
purchasers?

DISCOVERY COMMISSICNER BULLA: You know what -

MR. OLSTER: Well, I'm trying to understand the
parameters cf your ruling, Your Heonor; that’s all.

DISCOVERY CCMMISSIONER BULLA: I’ve given you the
parameters of my ruling. And now -

MR. OLSTER: But that’s the crux of 1t.

DISCOVERY COMMISSTONER BULLA: But you keep asking

for more, and I'm really done today.

Here’s my issue. I am giving you 2.34(e} reliefl.
The documents do not have to be produced. If the holder of
22
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the privilege, which I believe it 1s, is Tower Homes LILC,
the holder of the privilege can walve the attorney-client
privilege. And I believe it’s wailved by statute when
there’s a legal malpractice claim, which there 1s here.

Now I understand that the purchasers are stepping

iintc the shoes of the entity Tower Homes LLC. But they’re

the ones that - the corporate entity is the one that holds
the privilege. And I'm saying under the facts and
circumstances of this case the privilege is walved and the
file has to be turned over to be able to address the legal
malpractice issues.

7 do not believe that a protective order 1s
necessary for those files, or anyone occasioned Lo show
those files to anyone because the holder of the privilege
has waived the privilege.

You are welcome to cobject to my report and
recommendaticn. Maybe you’ll have more success in
explaining yeour pesiticn tec the district court judge.

MR. OLSTER: All right. Thank you.

DISCOVERY COMMISSIONER BULLA: All right,

THE CLERK: Status check is March 28" at 11 a.n.

DISCOVERY COMMISSIONER BULLA: And I need the
report and recommendation in ten days. Make sure ycu run
it by defense counsel to approve as to form and content.

MR. PRINCE: I will.
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DISCOVERY CCMMISSIONER BULLA:  Thank you.

PROCEEDING CONCLUDED AT 12:37 P.M.
* ok 0k Kk K K* K * ® k

ATTEST: I do hereby certify that I have transcribed the audio-
video recording of this proceeding #n/t ab};p entitled case to

the best of my apility. Lo 4#;k5a¢f%fqaf

RICHARD L. KA&GAS
Court Recorder/Transcriber
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Telephone: (702} 228-6800

Facsimile: (702) 228-0443

E-Mail: DPrince@PrinceKeating.com
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Tower Homes, LLC
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11 DISTRICT COURT

12 CLARK COUNTY, NEVADA

i3
TOWER HOMES, LLC, a Nevada limited CASE NO.: A-12-663341-C
14 liability company; DEPT. NO.. XXVI

15 ..
Plaintiff,
16 DISCOVERY COMMISSIONER’S
Vs, REPORT AND RECOMMENDATIONS
17
WILLIAM H. HEATON, individually; NITZ,
18 || WALTON & HEATON, LTD., a domestic
19 i professional corporation; and DOES 1
through X, inclusive,

20

Defendants.

21

19 HEARING DATE: February 26, 2014 at 10:00 a.m.
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I . APPEARANCES

2 ’ Dennis M, Prince and Eric N, Tran of Prince & Keating on behalf of Plaintiff
. Tower Homes, LLC;

: ° Jeffrey D. Olster of Lewis Brisbois, Bisgaard & Smith LLP on behalf of

p Defendants William Heaton; and Nitz, Walton & Heaton, Ltd.

7 H. FINDINGS

] This 1s a legal malpractice action filed by Plaintiff Tower Homes, LLC against

Rt

Defendants William Heaton and the law firmm of Nitz, Walton & Heaton Ltd. (collectively

10 referred to as “Defendants™). Tower Homes, LLC is a former client of Defendants. On

11
December 30, 2013, Tower Homes, LLC filed its Motion to Compel Production of
12
" Documents pursuant to NRCP 16.1 seeking to have Defendants produce documents disclosed
14 in Defendants’ initial 16.1 disclosures Bates Stamped NWHO000001-NWH042236. On

15 1| January 15, 2014, Defendants filed their Oppositien to Tower Homes, LLC’s Motion to
16 | Compel and Countermotion for Protective Order arguing that the documents contained in

17 1 Bates Stamp NWH000001-NWII042236 are, in their entirety, subject to the duty of

18 confidentiality are, in part, are protected by the attorney-client and attorney work-product

P privileges. As such, Defendants argue that their files should not be produced (1) without the
i(j consent of an authorized representative for Tower Homes, LLC and by joint chient, Rodney
79 Yanke; and (2) without adequate protections (such as a confidentiality agreement or order) to

23 it assure that confidentiality and/or privileged documents are not disclosed to strangers to the

24 1 attorney-client relationship.

25 4 On January 24, 2014, Tower Homes, LLC filed 1ts Reﬁaly in Support of its Motion
26 | . :
. to Compel Production of Documents and Opposition to Defendants’ Motion for Protective
27 ¢
Order. On January 30, 2014, Defendants filed their Reply in Support of their Countenmotion
28 |
PRNCE & KLATING
$736 Soum Fita Prve
Lﬁvmij,?:;i:’?ﬁih £ Page 20f7

PHONE; {7023 118 640K
EAX: (7025 2280443
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for Protective Order. On February 20, 2014, Defendants submitted their Supplement to

Records for Countermotion for Protective Order (enclosing Defendants’ Motion for Summary

.Judgment, which is set to be heard on March 21, 2014).

Towers Homes, LLC’s Motion to Compel and Defendants’ Countermotion for
Protective Order came before the Discovery Commissioner on February 26, 2014, The
Discovery Commissioner, having met with counsel for the parties, having discussed the issues

noted above and having reviewed any material proposed in support or opposition thereof,

| hereby submits the following recommendations:

HLRECOMMENDATIONS

IT IS HEREBY RECOMMENDED that Plaintiff’s Motion to Compel is

Granted in part and Denied in part as follows:

1. Tower Homes, LLC, is the client and sole holder of the attomey-client privilege

for the purposes of this action. Rodney Yanke is not the holder of the pnivilege.

2. Pursuant to NRCP 16.1, Defendants are required to produce the entire pre-

litigation transaction file pertaining to Defendants’ representation of Tower Homes, LLC

prior to the commencement of the litigation in McClelland v. Tower Homes, LLC et al., Case

No. A528584 and Gavnor, et, al v. Tower Homes, LLC, et al. Case No, A541668. The entire

transaction file pertaining to Defendants’ representation of Tower Homes, LLC includes, but
are not limited to, all documents, drafts, papers, agreements, contracts, written
communication, electronic communication, billing files, correspondences, memoranda,
discussion of issues, between Tower Homes, LLC, and its managers/members in any way
relating to the formation, development, and sale of the condominiums.

3. Defendants must produce the documents described above within three business
days of the entry of an Order by the District Court approving this report and
recommendation.

Page 3 of 7
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1 - IT IS ALSO HEREBY RECOMMENDED that Defendants’ Motion for
2 | Protective Order is Granted in part and Denied in part as follows:
3 1 Defendants will be granted E.D.C.R. 2.34(e) relief, and will not have to produce
4
any documents until their objections arg heard by the District Court .
5
y 2. At this time, the post-litigation files pertaining to Defendants’ joint representation
. of Tower Homes, LLC and Rodney Yanke, in connection with the underlying lawsuits
g |1 (McClelland v. Tower [{omes, LLC, et. al., Case No. A528584 and Gaynor, et. al. v. Tower
9 {1 Homes, LLC, et. al., Case No. A541668) need not be produced. The ruling on this issue is
10 1| deferred.
11
3. Any documents pertaining to Defendants’ representation of Rodney Y anke solely
12
in his individual capacity that are unrelated to Plaintiff’s present case against Defendants also
13
14 need not be produced.
15 1|77/
16 ||///
V7 (i1t
iy
19
1t
20
/1
21
7 177
23 /77
24 W17
25 its
26001
27
/1!
28
Fhipce & HEATING f / f
;3::%%“%@ [:::; Page 4 of 7
PHonRE (7U3) 2286800
Fax; (70232280443
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1 4, Defendant must produce a privilege log of all documents withheld from

Z |l production which were disciosed pursuant to NRCP 16.1. ()W a P
3 | pantkies m £ an b~ Carneca Cesrnmeastn
IT IS ALSO

EREBY RECOMMENDED a status check wﬂi be held on

‘March 28, 2014 at 10:00 a.m.

IT IS FURTHER RECOMMENDED that Plaintiff will prepare the Report and

Recommendations.

s || DATED this / 7 day of March, 2014.

9 Py

10
DISCOVERY COMMISSIONER

i1
12 i Respectfully submitted by: Approved as to Form and Content:
13 1/ PRINCE & KEATING LEWIS BRISBOIS BISGAARD &

3
ol

15
DENNIS M, PRJIENCE

16 || Nevada Bar No. 5092 &vada Bar No. 5246

17 ERIC N. TRAN JEFFREY D. OLSTER
Nevada Bar No, 11876 Nevada Bar No. 8864

18 113230 South Buffalo Drive, Suite 108 6385 S. Rainbow Boulevard Suite 600
Las Vegas, Nevada 89117 Las Vegas, Nevada 89118

19 || Attorneys for Plaintiff Attorneys for Defendants

20

21

22

23

24

23

26

27

28

o viae Page 5 of 7

Pooke: {162) FiE-0800
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1 NOTICE
2 Pursuant to NRCP 16.1{(d)(2), vou are hereby notified you have five (5) days from the
3 || date you receive this document within which to file written objections.
4 [Pursuant to E.D.C.R. 2.34(f) an objection must be filed and served no more than five
5 (5) days after receipt of the Discovery Commissioner’s Report. The Commissioner’s Report is
6 1! deemed received when sipned and dated by a party, his attorney or his attorney’s employee, or
7 |l three (3) days after mailing to a party or his attorney, or three (3) days after the clerk of the
8 1| court deposits a copy of the Report in a folder of a party’s lawyer in the Clerk’s office. See
9 | E.D.C.R. 2.34(D)].

10 A copy of the foregoing Discovery Commissioner’s Report was:

1 Mailed to Plaintiffs/Defendants at the following addresses on

12 the  dayof 2014.

13

4 MA | Placed in the folder of Plaintiffs’ and Defendants’ counsel in the

15 o Clerk’s office on the 39 day of Mo 2014.

16

17 STEVEN D. GRIERSON

8 By: JENNIFERLOTT

19 Deputy Clerk

20 |

21

22

23

24

25

26

27

28

A (1023 128,008
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1 CASE NAME: Tower Homes, LLC v. William Heaton et. al.
CASE NO.: A-12-663341-C
2
3 | ORDER
4 The Court, having reviewed the above Report and Recommendations prepared by the
s Discovery Commissioner and,
6 The parties having waived the right to object thereto,
71 No timely objection having been received in the office of the Discovery
Commissioner pursuant to E.D.C.R. 2.34(f),
9 | Having received the objections thereto and the written arguments in support of said
objections, and good cause appearing,
10
11 e S
12 AND
13 IT IS HEREBY ORDERED the Discovery Commissioner’'s Report and
14 | Recommendations are affirmed and adopted.
15 IT IS HEREBY ORDERED the Discovery Commissioner’s Report and
Recommendations are affirmed and adopted as modified in the foliowing manner.
16 (Attached hereto.)
1 IT IS HEREBY ORDERED that a hearing on the Discovery Commissioner’s Report
18 and Recommendations is set for , 2014 at : 1m.
19
- DATED this day of March, 2014,
21
22 DISTRICT COURT JUDGR
23
24
25
26
27
28
jj;?%g%i;:? Page 7 of 7
Fricora; {702y 128-6R00
Faxs (T02) 1280443
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3/20/2014

Tower Homes LLC, Plaintiff(s) vs. William Heaton,
Defendant(s)

https://mww.clarkcountycourts.us/Anonymous/CaseDetail.aspxX?CaselD=9311995&Hearing ID=172825856&Sing |eViewM ode=Minutes

REGISTER OF ACTIONS
Cask No. A-12-663341-C

Case Type: Negligence - Other
Date Filed: 06/12/2012
Location: Department 26
Cross-Reference Case A663341
Number:

(27277 W77 N7 W77 M7¢)

ParTY INFORMATION

Defendant

Defendant

Plaintiff

Lead Attorneys
Heaton, William H Vincent A Cass
Retained
7028933383(W)

Nitz Walton and Heaton Ltd Vincent A Cass
Retained

7028933383(W)

Tower Homes LLC Dennis M Prince
Retained

7022286800(W)

Events & ORrpERs OF THE C OURT

08/28/2013

Motion to Dismiss (9:00 AM) (Judicial Officer Sturman, Gloria)
Defendants' Renewed Motion to Dismiss

Minutes
08/28/2013 9:00 AM

- Argument by counsel on DEFENDANTS' RENEWED MOTION TO
DISMISS based on w hether the bankruptcy trustee authorized
Tow er-Homes LLC or Tow er Homes purchasers to maintain this
action and w hether this Court has jurisdiction. Court noted its
original concern w as w hether the bankruptcy trustee had
notice of this law suit or if it w as a fugitive action and Mr. Prince
referenced the trustee's hearing and Order acknow ledging the
case of Tow er Homes LLC vs Heaton that show s notice of this
litigation and assigned to the purchasers the right to pursue
collections on behalf of the debtor. COURT STATED ITS
FINDINGS that legal capacity of Prince and Keating and Tow er-
Homes LLC to bring this law suit is moot. COURT ORDERED
Defendant's Renew ed Motion to Dismiss DENIED. Mr. Prince
then made an oral motion to have the Stay Order previously
entered by this Court lifted. COURT ORDERED stay LIFTED;
defendants have ten (10) days from notice of entry of Order to
answ er or otherw ise respond.

Parties Present
Return to Register of Actions
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Electronically Filed
03/26/2014 02:43:59 PM
11|| V. Andrew Cass % t‘é‘
Nevada Bar No. 005246 CLERK OF THE COURT
2 || Drew.Cassiwlewisbrisbois.com
Jeffrey D. Olster
3 || Nevada Bar No. 008864
Jettf Olster@lewisbrisbois. corn
4 || LEWIS BRISBOIS BISGAARD & SMITH LLp
6385 S. Rainbow Boulevard, Suite 600
5 || Las Vegas, Nevada 89118
Tel: 702.893.3383
6 || Fax: 702.893.3789
Attorneys for Defendants
1 || WILLIAM H. HEATON and NITZ, WALTON &
HEATON, LTD.
8
DISTRICT COURT
9
CLARK COUNTY, NEVADA
10
11
TOWER HOMES, LLC, a Nevada limited Casc No. A-12-663341-C
12 || liability company; Dept. No. 26
13 Plaintiff, DEFENDANTS’ OBJECTIONS TO
DISCOVERY COMMISSIONER REPORT
14 VS. AND RECOMMENDATIONS
15 || WILLIAM H. HEATON, individually; NITZ,
WALTON & HEATON, LTD., a domestic
16 || professional corporation; and DOES I through
X, inclusive,
17
Defendants.
18
19
20
21 Defendants William H. Heaton and Nitz, Walton & Heaton, Ltd. (collectively “NWH™), by
22 ||and through their attorneys, Lewis Brisbois Bisgaard & Smith, LLP, and pursuant to NRCP
23 || 16.1(d)(2) and EDCR 2.34(f),' hereby object to the Discovery Commissioner’s Report and
24
25
! This Court is authorized under Nevada law to hear objections to a Discovery Commissioner’s report and
26 || recommendations. See NRCP 16.1(d)(2) and EDCR 2.34(f). “Upon receipt of a discovery commissioner’s
report and any objections thereto, the court may affirm, reverse or modify the commissioner’s ruling, set
27 || the matter for a hearing, or remand the matter to the commissioner for further action, if necessary.” NRCP
16.1(d)(3).
LEWIS %8
BRISBOIS
BISGAARD
&SMITHLLP 4822-1602-4089. 1
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Recommendations on (1) “Plaintiff’s” Motion to Compel Production of Documents; and (2)
Defendants’ Counter-Motion for Protective Order. These Objections are based on the following

memorandum of points and authorities and all pleadings and records in this matter.”

DATED this 26™ day of March, 2014

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ effrey D. Olster
V. Andrew Cass
Nevada Bar No. 005246
Jeffrey D. Olster
Nevada Bar No. 008864
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Attorneys for Defendants
William H. Heaton and Nitz, Walton & Heaton,
Ltd.

% The Court has granted Defendants” Motion for Summary Judgment. Accordingly, the parties’ discovery
dispute is now moot. Defendants submit these objections merely to preserve the record and their right to
oppose the Discovery Commissioner’s ruling (e.g., in the event the Court’s ruling is reversed on appeal).
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

The Discovery Commissioner has now ordered the production of NWH’s transactional
files from its underlying joint representation of Tower Homes, LLC (“Tower Homes”) and its sole
manager, Rodney Yanke. This would not be a problem if this were a legal malpractice case that
was actually authorized and brought by Tower Homes for the benefit of Tower Homes. As this
Court 1s well-aware, however, this is simply not the casc. This action instcad is brought by the
Tower Homes Purchasers, by and through attorncys who (according to the Bankruptcy Court)

3 In other words, the

have been “retained on behalf of [the] Tower Homes Purchasers.”
Discovery Commissioner has ordered that confidential attorney files be produced to persons
who have never had an attorney-client relationship with NWH, and who arc NWH’s litigation
adversarics. This ruling violates black-letter rules of ethics and confidentiality, and 1s therefore
clearly erroncous.
IL. THE PARTIES’ DISCOVERY DISPUTE

On October 17, 2013, the parties held their early case conference. On multiple occasions
in November and December 2013, counsel discussed and corresponded regarding the production
of NWH’s voluminous files from its underlying representation of Tower Homes and Mr. Yanke,
which are in excess of 42,000 pages. NWH’s counsel explained NWH’s joint representation of
Tower Homes and Mr. Yanke, and why appropriate protections (such as a confidentiality
stipulation) needed to be put in place before any documents could be produced. Plaintiff’s alleged
attorneys (who we now know actually represent the Tower Homes Purchasers) refused to agree to

any confidentiality protection, despite the fact that their actual clients (the Tower Homes

Purchasers) have never had an attorncy-client rclationship with NWH, and arc in an adverse

? Prince & Keating’s representation of the Tower Homes Purchasers, as this Court knows, is established by
the Second Marquis Aurbach Order, which is attached hereto for the Court’s convenience as Exhibit A (at
page 2, lines 16-17). This Second Marquis Aurbach Order was attached as Exhibit D to NWH’s opposition
during the discovery proceedings. It remains unclear if the Discovery Commissioner actually saw this
Order prior to the hearing, though it is clear that she disregarded it.

4822-1602-4089. 1 3 RAG
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position to Tower Homes, Mr. Yanke and NWH.

On December 30, 2013, Plaintiff’s alleged attorneys filed their “Motion to Compel
Production of Documents”™ (attached hercto as Exhibit B). On January 15, 2014, NWH filed its
“Opposition to Plaintiff’s Motion to Compel Production of Documents and Counter-Motion for
Protective Order” (attached hereto as Exhibit C). On or about January 24, 2014, Plamtiff’s
alleged attorneys filed their “Reply in Support of Motion to Compel Production of Documents;
and Plaintiff’s Opposition to Defendants’ Countermotion for Protective Order” (attached hereto as
Exhibit D). On January 30, 2014, NWH filed its “Reply to Plaintiff’s Opposition to Counter-
Motion for Protective Order” (attached hereto as Exhibit E).

The parties’ motions were heard by the Discovery Commissioner on February 26, 2014.
(A copy of the hearing transcript is attached as Exhibit F). At the conclusion of the hearing, the
Discovery Commissioner granted both motions in part and denied both motions in part.
Specifically, the Discovery Commissioner ruled, in salient part:

1. That NWH must produce its entire pre-litigation transaction file to the law firm
of Prince & Keating, notwithstanding the fact that Prince & Keating represents
the Tower Homes Purchasers; and

2. That NWH need not produce the litigation files for NWH’s joint representation
of Tower Homes and Rodney Yanke relating to the two underlying lawsuits
(McClelland v. Tower Homes, LCC, Case No. A528584 and Gavnor v. Tower
Homes, LLC, Case No. A541668).

(See Discovery Commissioner’s Report and Recommendations on the parties’ motions, attached
hereto as Exhibit G at 3-4).
III. DEFENDANTS’ OBJECTIONS

While it 1s true that a plaintiff-client in a legal malpractice case is generally entitled to most
of the attorney’s file, this case is very different because the “real partics in interest” (the Tower
Homes Purchasers) have never had an attorney-client relationship with NWH, arc adverse to both
the clients (Tower Homes and Mr. Yanke) and the attorneys (NWH), and are represented by

attorneys who represent the interests of the Tower Homes Purchasers, not Tower Homes or Mr.

4822-1602-4089. 1 4 RA7




LEWIS
BRISBOIS

BISGAARD
&SMIMH LLP

ATTORMEYS AT LAW

© 00 N OO O A W N -

N N N N NN DN DN N DN 2B o e ok ek ek ek ek ek o=
00 ~ O O A W N = O O 00 N O O & W N = O

Yanke. Neither Tower Homes nor Mr. Yanke have authorized this action as required by Nevada
law, nor have they waived any privilege with respect to their confidential and privileged
documents.

By ordering the production of documents to the attorneys retained on behalf of the Tower
Homes Purchasers, the Discovery Commissioner failed to recognize and appreciate the critical and
unique features of this case. This is perhaps attributable to the fact that the hearing on the parties’
discovery dispute was called at 12:15 p.m., at the tail end of a three-hour Discovery Commissioner
hearing session. (See Ex. F at 2:2). Morcover, the Discovery Commissioner even conceded
during the hearing that she was “going to have to cut this short.” (/d. at 11:24-25).

More importantly, the Discovery Commissioner assumed (as one normally would by
looking at the case caption) that Plaintiff’s alleged attorneys actually represent Tower Homes, and
not the Tower Homes Purchasers. As this Court well knows, however, this assumption was
erroncous, as the Second Marquis Aurbach Order establishes unequivocally that Prince &
Keating has been retained “on behalf of [the] Tower Homes Purchasers.” (See Ex. A at 2:16-
17). Despite the fact that the Discovery Commissioner apparently didn’t have the exhibits to
NWH’s papers, including the Second Marquis Aurbach Order (Ex. F at 17:7-21), she relied on Mr.
Prince’s inaccurate representation that he represents Tower Homes, LLC. (/d. at 18:4-9). This
erroncous assumption underlies the Discovery Commissioner’s improper ruling that confidential
and privileged documents should be turned over to strangers to the attorney-client relationship,

who are now litigation adversaries.

4822-1602-4089. 1 5 RAS
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A. NWH has a duty to safeguard its entire file, which is entirely confidential as a

matter of law,

As fully set forth in NWH’s Opposition (Ex. C), NWH has an ongoing duty to safeguard
the confidentiality of former clients’ information. See Nevada Rules of Professional Conduct
(“RPC”) 1.6(a);" RPC 1.9(c);” Stalk v. Mushkin, 125 Nev. 21, 28, 199 P.3d 838 (2009)
(recognizing attorney’s duty of confidentiality based on RPC 1.6); Restatement (Third) of The
Law Governing Lawyers (hereafter the “Restatement™) § 60.

Confidential information consists of, among other things, the attorney’s file. Specifically,
Restatement § 59 provides: “Confidential client information consists of information relating to

B4

representation of a client, other than information that is generally known.”” Comment b to this
section then provides: ‘“This definition covers all information relating to representation of a
client, whether in oral, documentary, electronic, photographic, or other forms.” (Emphasis
added). In other words, the “confidential client information™ that NWH must protect is broader
than just information that may be protected by the attorney-client privilege or work product
doctrine (though much of the underlying files do consist of such privileged materials); rather,
NWH is obligated to protect “all information relating to the representation of a client” -- i.e., the

entire underlying file.

B. NWH cannot produce its confidential files to persons who were not parties to

the attornev-client relationship.

The foregoing rules and duties regarding confidentiality are a fundamental aspect of the

attorney-client relationship. Nevada courts have recognized, for example, that attorney-client

Fep lawyer shall not reveal information relating to representation of a client unless the client gives
informed consent, the disclosure is impliedly authorized in order to carry out the representation, or the

disclosure is permitted by paragraphs (b) and (c).” R.P.C. 1.6(a) (cmphasis added). (Subsections (b) and
(c) are not applicable here).

T\ lawyer who has formerly represented a client in a matter or whose present or former firm has formerly
represented a client in a matter shall not thereafier . . . Reveal information relating to the representation
except as these Rules would permit or require with respect to a client.” R.P.C. 1.9(c) (emphasis added).

° Copies of all Restatement provisions were attached as Exhibit F to NWH’s Opposition (which is attached
hereto as Exhibit C).

4822-1602-4089.1 6 RA9
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communications are privileged as to strangers to the attorney-client relationship. See In re Hotels
Nev., LLC, 458 B.R. 560, 570-71 (D. Nev. 2011) (recognizing that “joint clients have a privilege
against third parties”); Livingston v. Wagner, 23 Nev. 53, 58, 42 P. 290 (1895) (“When a lawyer
acts as the common attorney of two parties their communications to him are privileged as far as
concerns strangers.”). Other courts have recognized that “the mere institution of suit against an
attorney is insufficient to waive the attorney-client privilege as to third parties in a separate action
that concerns the same subject matter as the attorney malpractice action.”  Industrial
Clearinghouse v. Browning Mfg., 953 F.2d 1004, 1007 (5th Cir. 1992) (emphasis in original).

In a normal legal malpractice case, where there 1s a client with actual authority to act and
who has an interest in the outcome of the legal malpractice case, and no third-parties with an
active and ongoing interest in the proceedings, these fundamental duties do not present a problem.
Moreover, even in this situation, typically the plaintiff-client does not want its confidential
documents (i.e., the files of its attorney) exposed to the entire world, which is why plaintiff-clients
and defendant attorneys routinely stipulate to protect the confidentiality of the attorney’s file.
Here, in contrast, there is not just a theoretical concern about unauthorized disclosure of the file to
strangers to the attorney-client relationship. The Second Marquis Aurbach Order makes it clear
that this action is somehow brought and maintained for the benefit of the Tower Homes
Purchasers, by attorneys retained on behalf of the Tower Homes Purchasers. (See Ex. A at 2:15-
20).

Notwithstanding the foregoing, the Discovery Commissioner concluded that “Tower
Homes” has somehow “waived” “the privilege.” (See Recorder’s Transcript, Ex. E at 4:15-16;

10:20). This ruling is erroneous for several reasons:

4822-1602-4089.1 7 RA10
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There has never been any representation, et alone evidence, that anyone on
behalf of Tower Homes has “waived” any privilege. A limited liability
company can only act through its managers.” Tower Homes’ only manager
is Mr. Yanke.® Mr. Yanke has never waived any “privilege” on behalf of
Tower Homes. Though the Tower Homes bankruptcy trustee may have
been able to waive any protection that should be afforded to NWH’s files if
this action were brought by the trustee for the benefit of the bankruptcy
estate during ongoing bankruptcy proceedings, the Tower Homes trustee
has disclaimed any interest in this lawsuit, this lawsuit is no longer part of
the Tower Homes bankruptcy estate and the bankruptcy proceedings have
concluded. Moreover, there 1s no evidence in the record that the trustee
considered these privilege issues or somehow waived any privilege that
belongs to Tower Homes (and to Mr. Yanke individually).

Despite the misleading caption, this action is not brought by Tower Homes
for the benefit of Tower Homes. It is brought by the Tower Homes
Purchasers for the benefit of the Tower Homes Purchasers. (See Ex. A.)
The Discovery Commissioner has now ordered that confidential and
privileged documents be produced to persons (the Purchasers and their
attorneys) who have never had an attorney-client relationship with NWH.

This ruling forces NWH to violate Nevada’s Rules of Professional Conduct.

4822-1602-4089.1

7 See NRS 86.071 (defining “Manager” as “a person, or one of scveral persons, designated in or selected
pursuant to the articles of organization or operating agreement of a limited-liability company to manage the
company.”); NRS 86.291(1)
organization or operating agreement, management of a limited-liability company is vested in its members
in proportion to their contribution to its capital, as adjusted from time to time to reflect properly any
additional contributions or withdrawals by the members.”). (Emphasis added).

(“Except as otherwise provided in this section or in the articles of

® See Exhibit G to Defendants’ Opposition, which is a copy of the Nevada Secretary of State’s official
record for Tower Homes, LLLC. This official record shows only one member — managing member Rodney
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o The 1ssue 1s not simply about “privilege” (presumably the Discovery

Commissioner means the attorney-client privilege when she say
“privilege”). Again, as detailed above and in NWH?’s papers, the entire file
is subject to a duty of confidentiality, which is broader than the attorney-
client privilege.” This means that, while authorized representatives of
Tower Homes are entitled to most portions of the files, persons such as the
Tower Homes Purchasers and their attorneys, who are not party to the
subject attorney-client relationship, have no right to confidential attorney
files (including materials that are subject to the attorney-client privilege and
those that are not).

In other words, the Discovery Commissioner simply disregarded the distinctive and complicating

issues in this unusual case.

C. The situation is further complicated by NWH’s joint representation of both

Tower Homes and Mr. Yanke.

Even if Tower Homes had actually brought this action for its own benefit, and had
knowingly “waived” any confidentiality or privilege that adheres to the underlying files, this
situation would still be complicated by the fact that NWH represented both Tower Homes and Mr.
Yanke (in his individual capacity) in connection with the underlying property development.

Though a client (e.g., Tower Homes) has presumptive access to most of an attorney’s file
when it files a legal malpractice action, an attorney is not required to disclose documents when
doing so may violate a duty of confidentiality or non-disclosure that may be owed to another

client. See Sage Realty Corp. v. Proskauer Rose Goetz & Mendelsohn LLP, 689 N.E.2d 879, 883

0 See, e.g., Dietz v. Meisenheimer & Herron, 177 Cal.App.4th 771, 786, 99 Cal.Rptr.3d 464 (Cal. App.
2009); In re Bryan, 61 P.3d 641, 656 (Kan. 2003) (cthical duty of confidentiality is construed broadly,
while attorney-client privilege is construed narrowly); In re Gonzalez, 773 A.2d 1026, 1031 (D.C. App.
2001) (the ethical duty to protect client confidences “unlike the evidentiary privilege, exists without regard
to the naturc or source of information or the fact that others sharec the knowledge.”). This duty of
confidentiality survives the termination of the attorncy’s representation. See, e.g., Dietz, supra, 177

Cal.App.4th at 786.

4822-1602-4089.1 9 RA12
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(N.Y. 1997); Glade v. Superior Ct., 76 Cal.App.3d 738, 746-47, 143 Cal.Rptr. 119 (Cal. App.
1978). “One co-client does not have the authority to waive the privilege with respect to another
co-client’s communications to their common lawyer.” Restatement § 75, Comment ¢ (Ex. F). As
such, it follows logically that “/a/ lawyer may deny a client’s request to retrieve, inspect, or copy
documents when compliance would violate the lawver’s duty to another.” Restatement § 46,
Comment ¢ (emphasis added) (Ex. F).

On this point, the Restatement further provides:

If two or more persons are jointly represented by the same lawyer in
a matter, a communication of either co-client that otherwise
qualifies as privileged under §§ 68-72 and relates to matters of
common interest is privileged as against third persons, and any co-
client may invoke the privilege, unless it has been waived by the
client who made the communication.

Restatement § 75 (emphasis added).

Mr. Yanke, as an individual, was a long-standing client of NWH well before the Tower
Homes property development. In fact, it was Mr. Yanke, as an individual, who requested NWH’s
assistance on the development of the Tower Homes project from its outset, including the creation
of Tower Homes, LLC itsclf. Thus, the Discovery Commissioner’s conclusion that Mr. Yanke, as
an individual, has no individual rights whatsocver with respect to the disclosure of the
transactional documents was also erroncous. Just like Tower Homes, Mr. Yanke has a right to
prevent third-partics from obtaining confidential and privileged documents, especially when the
Tower Homes Purchasers have an outstanding judgment against him.

IV. CONCLUSION

Bascd on the foregoing, NWH respectfully requests that this Court overrule the Discovery
Commissioner’s Report and Recommendations to the extent that the Commissioner has ordered
any production of documents to the Tower Homes Purchasers and their attorneys. NWH further
requests an order establishing that the following are required before NWH can disclose its files
pursuant to NRCP 16.1:

o Mr. Yanke, in his capacity as the sole member of Tower Homes, must

consecnt to the disclosure of the files.

4822-1602-4089.1 10 RA13
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4822-1602-4089.1

Mr. Yanke, in his individual capacity and as a joint client of NWH, must
consent to the disclosure of the files.

Plaintiff’s alleged attorneys must present evidence that they represent
Tower Homes, LLC — and only Tower Homes, LLC. Given the Second
Marquis Aurbach Order, this would appear to be impossible. Accordingly,
the law firm of Prince & Keating must be disqualified before any
documents can be produced.

A confidentiality order mandating that any documents produced in this case
be viewed only by lawful and authorized representatives of Tower Homes,
LLC, and not by the Tower Homes Purchasers and/or attorneys representing

the interests of the Tower Homes Purchasers.

DATED this 26™ day of March, 2014

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ Jeffrey D. Olster

V. Andrew Cass

Nevada Bar No. 005246

Jeffrey D. Olster

Nevada Bar No. 008864

6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118

Attorneys for Defendants

William H. Heaton and Nitz, Walton & Heaton,
Ltd.
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DECLARATION OF JEFFREY D. OLSTER

I, Jeffrey D. Olster, declare as follows:

L.

4822-1602-4089.1

I am an attorney, duly licensed and authorized to practice law in the State of
Nevada. My office represents defendants William H. Heaton and Nitz, Walton &
Heaton, Ltd. (collectively “NWH”) in this case. As such, I have personal
knowledge of the following.

Attached as Exhibit A 1s a true and correct copy of the Bankruptcy Court’s “Order
Granting Motion to Approve Amended Stipulation to Release Claims and Allow
Marquis Aurbach Coffing, as Counsel for the Tower Homes Purchasers, to Pursue
Claims on Behalf of Debtor.” This order has frequently been referred to as the
“Second Marquis Aurbach Order” in the motion papers.

Attached as Exhibit B is a true and correct copy of “Plaintiff’s Motion to Compel
Production of Documents.”

Attached as Exhibit C is a truc and correct copy of “Defendants’ Opposition to
Plaintiff’s Motion to Compel Production of Documents and Counter-Motion for
Protective Order.”

Attached as Exhibit D 1s a true and correct copy of “Plaintiff’s Reply in Support of
Motion to Compel Production of Documents; and Plaintiff’s Opposition to
Defendants’ Countermotion for Protective Order.”

Attached as Exhibit E 1s a truc and correct copy of “Defendants’ Reply to
Plaintiff’s Opposition to Counter-Motion for Protective Order.”

Attached as Exhibit F 1s a truc and correct copy of the Recorder’s Transcript from
the hearing on the parties’ motions on February 26, 2014.

Attached as Exhibit G 1s a truc and correct copy of the Discovery Commissioner’s

Report and Recommendations on the partics’ motions.
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correct.

I declare under penalty of perjury under the laws of Nevada that the foregoing is true and

DATED this 26™ day of March, 2014

[s/ Jeffpery D. Olater
Jeffrey D. Olster

4822-1602-4089.1 13 RA16
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CERTIFICATE OF SERVICE

Pursuant to N.R.C.P. 5(b), I certify that I am an employce of Lewis Brisbois Bisgaard &
Smith LLP, and that on this 26™ day of March, 2014, a true and correct copy of the foregoing
DEFENDANTS’ OBJECTIONS TO DISCOVERY COMMISSIONER REPORT AND
RECOMMENDATIONS was sent by U.S. Mail to the address stated below.

Dennis M. Prince

Eric N. Tran

Prince & Keating

3230 South Buffalo Drive, Suite 108
Las Vegas, Nevada 89117

P: (702) 228-6800

F: (702)228-0443

Alleged Attorneys for Plaintiff

/s/ Nicole Etiecnne
By:

An Employee of LEWIS BRISBOIS
BISGAARD & SMITH LLP
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Las Vegas, Nevada 89145
(702) 3820711 FAX. (102) 382-381¢

MARQUIS AURBACH COFFING
10001 Park Run Drive

ktered on Docket

| Case 07-13208-bam Doc 456 Entered 04/02/13 12:37:.06 Page 1 of 3

Bwec P, Flobeg”

Honorable Bruce A. Markell
United States Bankruptcy Judge

A ’r ril 02, 2013

Marquis Aurbach Coffing
TERRY A. COFFING, ESQ.

~ Nevada Bar No. 4949
ZACHARIAH LARSON, ESQ.

i Nevada Bar No. 7787
i BRIAN HARDY, ESQ.
| Nevada Bar No. 10068

10001 Park Run Drive

i Las Vegas, Nevada 89145
t tcoffing@maclaw.com

zlarson@maclaw.com

bhardy@maclaw.com
(702) 382-0711
Attorneys for the Tower Homes Purchasers

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEVADA

In Re: Case No.: BK-07-13208-BAM
Chapter:11
TOWER HOMES, LLC, a Nevada limited
liability company, dba Spanish View Tower
Homes. Hearing Date: April 1, 2013
Hearing Time: 9:00 AM
Debtor. Courtroom 3

ORDER GRANTING MOTION TO APPROVE AMENDED STIPULATION TO
RELEASE CLAIMS AND ALLOW MARQUIS AURBACH COFFING, AS COUNSEL
FOR THE TOWER HOMES PURCHASERS, TO PURSUE CLAIMS ON BEHALF OF

DEBTOR

This matter having come before the Court for a hearing on April 1, 2013, on the Motion

to Approve Amended Stipulation to Release Claims and Allow Marquis Aurbach Coffing as
Counsel for the Tower Homes Purchasers to Pursue Claims on Behalf of the Debtor, Tower
Homes Purchasers appearing by and through their counsel of record, Brian Hardy, Esq. of

Marquis Aurbach Coffing, the Court finding based upon the reasons stated on the record, the

Page 1 of 3
MAC:10347-001 1808287 _1 4/1/2013 2:10 PM
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Las Vegas, Nevada 89143
(7021 382-0711 FAX: (702) 382-3816

MARQUIS AURBACH COFFING
10001 Park Run Drve

Case 07-13208-bam Doc 456 Entered 04/02/13 12:37:06 Page 20of3

papers and pleadings on file herein, the Motion, the oral arguments of counsel, and good cause

i appearing;

IT IS HEREBY ORDERED ADJUDGED AND DECREED that the Motion to

Approve the Stipulation to Release Claims and Allow Marquis Aurbach Coffing as Counsel for

the Tower Homes Purchasers to Pursue Claims on Behalf of the Debtor, attached hereto as
Exhibit 1, is hereby granted;
IT IS FURTHER ORDERED ADJUDGED AND DECREED that this Order

I authorizes the Trustee to permit the Tower Homes Purchasers, to pursue any and all claims on

9 || behalf of Tower Homes, LLC (the "Debtor") against any mdividual or entity which has or may

have any liability or owed any duty to Debtor or others for the loss of the earnest money deposits

| provided by purchasers for units in the Spanish View Tower Homes condominium project which

shall specifically include, but may not be limited to, pursuing the action currently filed in the

Clark County District Court styled as Tower Homes, LLC v William H. Heaton et. al. Case No.

A-12-663341-C.
IT IS FURTHER ORDERED ADJUDGED AND DECREED that this Court hereby

authorizes the law firm of Marquis Aurbach Coffing, and/or Prince & Keating LLP, or

successive counsel, retained on behalf of Tower Homes Purchasers to recover any and all earnest

money deposits, damages, attorneys fees and costs, and interest thereon on behalf of Debtor and

the Tower Homes Purchasers and that any such recoveries shall be for the benefit of the Tower

Homes Purchasers.

IT IS SO ORDERED.

| Respectfully Submitted By:

MARQUIS AURBACH COFFING

By/s/ Brian Hardy, Esqg.
Brian Hardy, Esq.
Nevada Bar No. 10068

10001 Park Run Drive
Las Vegas, Nevada 89143
Attorney(s) for Tower Homes Purchasers
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Las Vegas, MNevada 89145
(702 382-0711 FAX: {702)382-5814

MARQUIS AURBACH COFFING
16001 Park Run Drive

10 |

11

12 |

i3
14
i5
16

17 |
18 |
19 |

20
21

22 |

23
24

25 |
26 |

27

28

| Case 07-13208-bam Doc 456 Entered 04/02/13 12:37:06 Page 3 of 3

| accurately reflects the court’s ruling and that (check one):

I hearing, and any unrepresented parties who appeared at the hearing, and each has approved or

N e =

LR 9021 CERTIFICATION

In accordance with LR 9021, counsel submitting this document certifies that the order
[] The court has waived the requirement set forth in LR 9021(b)(1).

B4} No party appeared at the hearing or filed an objection to the motion.

[ 11 have delivered a copy of this proposed order to all counsel who appeared at the

disapproved the order, or failed to respond, as indicated below:

(11 certify that this is a case under Chapter 7 or 13, that | have served a copy of this |
order with the motion pursuant to LR 9014(g), and that no party has objected to the form or
content of the order,

I declare under penalty of perjury that the foregoing is true and correct,

MARQUIS AURBACH COFFING

By: /s/ Brian Hardy, Esq.
Brian Hardy, Esq.
Nevada Bar No. 10068
10001 Park Run Drive
Las Vegas, NV 89145
Attorney(s) for Debtor and
Debtor-in-Possession

#H##
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P HCERT
DENNIS M. PRINCE

2 |INevada Bar No. 5092
. FRIC N. TRAN

Nevada Bar No. 11876

4 || PRINCE & KEATING

3230 South Buttalo Drive

Suite 08

5 l.as Vegas, Nevada 89117
Telephone: (702) 228-6800

7 | Facsimile: (702) 228-0443

E-Muail: DPrincel@PrinceKeating.com

8 || E-Mail: ETran@PrinceKeating.com

1] Attorneys for Plamtifts

P U Tower Homes [LC

LN

I | BISTRICT COURT

12 CLARK COUNTY, NEVADA

{4 TOWER HOMES, L1LC, a Nevada Hmited i CASENO A-12-663341-C
|

hability company; DEPT. NG XXV

P |
Plaintiff,
1£s)
Vs,

P17
WILLIAM H. HEATON, individualiy, NITZ, CERTIFICATE OF MAITLING
WALTON & HEATON, LTD., a domestie
) professional corporation; and DOES |

- through X, inclusive,

Drefendants. i
21
22
73 I hereby certify that on the 30" day of December, 2013, 1 caused service of the

P
o

foregomg PLAINTIFE'S MOTION TGO COMPEL PRODUCTION OF DOCUMENTS o be
made by depositing a true and correct copy of same i the United States Mail, postage fully

| prepaid, addressed to the following:

FRlnCE & Ty
ATECSNE TS LT AR
il
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sd

St

fetfrey Oister, Esq.

LEWIS BRISBOIS BISGAARD & SMITH, LLP
6385 South Rainbow Boulevard, Suite 600

[as Vegas, Nevada 89118

Facsirmle: (7023 B93-378Y

Artorneys for Defendarts

Jﬁm P70 Sdnany

An ermployee of PRINCE & KEATING
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P M-t :
Wi TiIVEIFre Fau
Electronicaily Filed

s 12/30/2013 10:21:56 AM
I MCOM

DENNIS M. PRINCE o
2 Nevada Bar No. 5092 Q%« jM
N ERIC N TRAN
T Nevada Bar No, {1876 CLERK OF THE COURT
. PRINCE & KEATING
13230 South Buffalo Drive
Suite 1R
{| Las Vegas, Nuevada 89117
| Telephone: (702) 228-6800
Facsirnile: (702) 2280443
E-Muoil: DPrince@PrinceKeating. com
8 | FE-Mail: ETran@PrinceKeating.com
'+ Attorneys for Plaintiils
9 | Tower Homes, 11.C

~3 o L0 iee

1O

o DISTRICT COURT

12 CLARK COUNTY, NEVADA

- TOWER HOMES., LLC, a Nevada himited CASE NG A-12-063341-C
Hability company; DEPT.NO XXVI

Plaintiff,
16 ¢ PLAINTIFE'S MOTHON TO COMPEL
Hovs, PRODUCTION OF DOCUMENTS

| WHLLIAM H. REATON, mdividuslly; NITZ.
5 WALTON & HEATON, LTD., a domestic (MSCOVERY COMMISSIONER)
g |1 professienal corporation; and DOES |
through X, inchusive,

Defendants,

Plaintft Tower Homes LLC, by and through s attornevs of record, PRINCE &

KEATING, hereby submits this Motion to Compel Production of Docaments.

Peproy b RO R f
ATTUSRPG AT bt !
T30 Saoth WefTale Deiv '
fnvy 1GR : Y o T b A
s WIS Am, N asia BEETY f&gﬁ?f ot l .‘§ i
P, (0T} 278 L6 i f
gt { MER SRR ALY o !
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H

B s T T Tm——

This Motion is made and based upon the papers and pleadings on file heremn, the

Memaorandum of Points and Authorities hereinafter set forth, and any oral argument of

'

B

T

T

counsel permitted or reguested by this Court,

PRINCE & KEATING

.. mmmmm - |
ﬁ WS M. PRINCE

Nevada Bar No. 50972

ERIC N. TRAN

Nevada Bar No. 11876

3230 South Buffalo Drive, Swite 108
Las Vegas, Nevada 89117
Attormneys for Plainsiff

Tower Homes, 110

NOTICE OF MOTION ‘
ALL PARTIES: and
THEIR ATTORMEYS OF RECORD:

FILEASE TAKE NOTICE that the undersigned counsel will bring the foregoing
i

Cday of January , 2014 at P00 am in front of the Discovery

PNINVES ML PRINCE

Nevads Bar No, 5082

FRIC N. TRAN

Nevada Bar No. 11876

3230 South Buffalo Drive, Suite 108
Las Vegas, Nevada 89117
Attorneys for Plaingiff

Fower Homes, [1C
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HSTATE OF NEVADA

| declare the following:

Plainti{f’s Motion to Compel Production of the documents. i have personal knowledge of the |
facts stated herein and if called upon to testify, [ am competent to testify to the facts stated

Herein.

| Conference. the parties circulated a proposed Joint Case Conference Report,

that he had his client’s entire file in his possession concerning the representation of Tower

| Homes., LLC but that he needed to go through the file to defermine if there were any

AFFIDAVIT OF DENNIS PRINCE IN SUPPORT OF PLAINTIFF'S MOTION TO
COMPEL PRODUCTION OF DOCUMENTS PURSUANT TO EDCR 2.34

}
J 8s.
COUNTY OF CLARK ¥

[. Dennis M. Prince. counsel for Defendant Tower Homes, LLC ("Tower™), hereby

| 1am the managing partner at the law firm of Prince & Keating, counsel of record for

Plaintiff Tower Homes. LLC in the above entitled action. [ make this declaration in support of

2 On Ocotber 17, 2013, Plaintiff and Defendants held their Early Case Conference
pursuani to  NRCP 16.1. See Plaintiff's Exhibit 1. Pursuant 1w NRCP 16 1{a) D). ¢

Defendants disclosures of witnesses were due within 14 days. After the karly Case

Ao

3. Defendants’ counsel, Jeffrev Olster. reguested that Defendants have up to December
2, 2013 to make the required disclosures. 1 then held a telephone conference to inquire why

Defendants needed additional time to produce the required disclosures. Mr. Olster advised

potentially privileged documents. Mr. Olster and [ agreed that documents would be availabie
afier November [7. 2013 During the conference | advised My, Olster that the file was the
property of Tower Homes, and that nothing in the file would be privileged. I also mformed

Mr. Olster that if any documents were going fo he withheld. that | would expect a privilege

g,
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™t sl oo X 3 A T | [ e NS N Sl A [PTPE I . B LI
SERTOORLOR, \,J At < Fahibie 20 Winde Dedondans wdenuhed gﬁi.llu}sii}.&:zifj,- discaverabic
T decvsnients Hote Stonoy NAWHORGOOT-NAVHOED 300 Detendants ond o not sftaol the actun
i

documents nor make available the aereal documents. That same dav. my office sent My,
5

Y TR e gty Oy T e £ 3y ey oy A 4y T PR el A o . AT

{ister  another L.{in{fhpﬂ:sd@ﬂLQ cid‘x*ibu'}g that BTV e g ot receive thoe HU‘HL. My
&
L production and requested that  Defendants either download 1t ot a dise or a flash drive and

% pit‘}dtiuu it i olectronie format, Sce Plamtift’s Exhibit 3. That same day, [ also called and
Yo Hedt a message for Mr. Olster to discuss thas discovery dispute.
e 5. On December 17, 2013, | conducted a telephone conference with Mr. Olster where

‘er Cister indicated that Defendants would not be producing the documents for the folowing

I

reasons:

e
v
e

iz, Fhat the representation of Tower Homes LLC was 4 “moint” representation with

e T FYond oo d ez fo spiapen cApmamemrrrvetiyem o - 178 vy Fakgy el ¢ R S g A
F&y ko Defendants were demanding a confidentiality order a5 a  condition  of

17 sroduction.

i

L ¢ That there mav be a work product privilege (Mr. Olster never articulated the
basis {or the work product privilege.

G. Om Decmber 17, 2013 T sent Mr. Olster correspondence memonalizing our telephone

i
meed

umfr:xmw and also mforming him that | would be Gling a Motion 10 Compel compliance

]
Pd

cwith NRCP 161, and that | would be secking attornevs fees for Defendants’ abusive

P
e

[
iy

Cddiscovery tactios. See Plaintiff™s Exhibit 4.

Puage 4 of 13
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5

MEMORANDUM OF POINTS AND AUTHORITIES

Py EOINTRODUCTION

6 A. Backeround
This s a legal malpractice action ansing out of the faldure of attorney Withiam Heaton
£ F & by

é%i“iieainﬁ"ﬁ”), and the law firm of Nitz, Walton & Heaton, Lud, ONWH™ (collectivelv referred

Ltooas “Defendants™y to properly provide legal services to their clients Rodney . Yanke

20 0

{hereinafter “Yanke™) and  Plaintiff Tower Homes, LLC “Tower™ in the drafling of
b W i ;
2+ Purchase Contracts for the sale of condominium units in compliance with Nevada law,
3y Yanke 15 a lcensed contractor in the State of Nevada who invested and developed real

24 property in and arcund Clark County, Nevada, On or about April 3, 2004, at the request of
Yanke, NWH caused or assisted in the formation of Tower Homes, LLC (“Tower™). Yanke
wag the managing member of Tower. At that time, Yanke informed Heaton and NWH of hig

Gintent to construct a residential common interest ownership project known as Spanish View

FREmn & et
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T
1
. o mmy r O . oy g F P SR e PR Ly b o Dty Tl AT FPET I ?-..- L wEe
SLOYY CONGOITDNINTG WWers comimng for a total of U3 wnls jovgiod  gonorahv b me
4
—+
sopithrwest comer of Interstate 215 and south Baftalo Drive in Las Veoas, Nevada,
5
T I | R wy et s g ed  F s DT e v e AR Do 4%
I addition o other legal services, Yanke reguested thar Heaton and NWH draf
{5
- Purchase Contracts for the sale of the mdividual condommium unifs. Prior fo and during the
J -

g inittal phases of constraction, Tower marketed the mdividual unis for sale to members of the
Y public prior o the completion of construction. Accordigly, Tower entered into written
Purchase Contracts with numerous individual investors (collectively referred 1o as the “Tower

Purchasers™ prior to the completion of construction. Fach purchaser was fo give

l-"L!'G
o~
-
—t
e’
ek
£
oy
o

12
Tower a stgnificant camest money depostt, The agreement between Tower, and the Tower
B3

.

Home Purchasers, called for the Project to be completed wathin two vears of the date of the

.= Purchase Contract.

P
1G Untortunatety, there was insufficient hmancing avalable for the Project’™s completion

U7 and thuos, the Project failed. As a result of the Project’s failure, there were over twenty five

- million dollars in mechanic’s lien filed for the work on the Project. In addition, many of the

Heaton and NWH were obligated to properly advise Tower of all applicable legal

)
[

19 e | |
 Tower Homes Purchasers lost mulhons of dollars of therr money deposits,
20
B. Defendants Heaton and NWH’s Duaties to Tower
21

Crequirements concerning the sale of the individual units, including the applicability of Chapter

b
Lad

24 116 of the Nevada Revised Statutes. Heaton and NWIH knew that the Purchase Contracts they

23 { rafted would he utihized by Tower for the sale of the mdividual umts. Heaton and N'WH also

cnew that each pre-construction purchaser would be required to put up a substantial eames!

L money deposit toward the purchase price of the individual unit.
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as regqurrad by Uhapter T1G of tho Nevada Resised Statutes, However despite Heawn and
4
4
Py 7 i S e . e -
NWH s tegal obligations, Heaton and NWH Soled to properly advise Tower pursuant 1o NRS
= = TS
5
TAET T rEeat tEvar chciprvercd sanetsnents o oo 1  rraeeis vreartsrep st 1o Ivae TnssTed Tans o tiniae S S
PEG.41T that the earnest money u:f‘"[?.*ti*-m\ WETE reduirad 1o ne ngjd by g el Aty and could

j

Wy be released for verv himited purposes as allowed by the starute. In addition, Heaten and

J

3 ;?s:?‘v‘ﬂ-{ drafted the Purchase Contracts i speciite contravention of the strict reguirements of
4 ‘\R% P16.4TT1 wihich s designed for the protecton of purchasers of common inferest units
such as the Project.

Based on the manner i which Heaton and NWH drafted the contracts, Tower was in
v olation of NRS 116 4110 [n addition, by reason of the failure to properiyv advise Tower and
draft contracts m strict accordance with NRS 116411, Heaton and NWH created the risk that
the earnest money deposits would be used for unlawful purposes fo the detriment of Tower,

(6 Yanke. and others alfiliated with Tower and Yanke.

t7 1 . The Enderiving Litigation
As a result of Heaton and NWH’s failure to satisfy their legal obligations and duties to

“Tower and Yanke, on or about May 23, 2007, certamn Tower Homes Purchasers filed a

Complaint in the Fighth Jadicial Distrier Court, in Gavnor. et al v. Tower Homes, LLC. ot

al..Case No. AS41668 against Tower, Yanke, and other Defendants seeking the retum of their

fod
I3

earnest money deposits,

fod
[

i}, The Settlement of the Underivine Litisation

b
e

The trial m Gavnor, et al v. Tower Homes. LLC, et. al was scheduled to commence on

CMay 9, 2611 In advance of the trial, a sentlement agreement was reached between the Tower

-

. Home Purchasers and Yanke, individually. . On or about May 2, 2011, 2 Stipulation to Entry
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E.. The Present Leeal Malpractice Action

i
Om dune 12, 2002 Plamaft Tower filed ths sfant scuon aganst Defondants Heamon
=
and NWH allewing clarms tor fegal malpractice and breach of hducrary duty,
3}
- On Oeotber 17, 2005 Plamttf and Defendants held thair Barly Case Conference

¢ pursuant t¢ NRCP 161, S¢e Plaintifts’ Exhibit 1. After the Barly Case Conference, the

9 Iparties circuiated a propased Joim Cuse Conference Report,

Le Dlefendants” counsel, Teftrev Olster, requested that Defendants have up to December
ii -1'-} - 1 : . L . . J . - . . "

22, 2013 to maie the required disclosures, Plaintiff™s counsel then held a telephone conference
12

o mquire why Defendants needed addinonal time to produce the required disclosures. Mr
13
. Olster advised that  he had his clent’s entire file 1n his possession concermg the
4
(o representation of Tower Homes. LLC but that Mr. Olster needed to go through the file to
e } e ® L_,;:" i"}r 57 7 ‘t : ¥ -7'-;‘:;11‘.1{;‘ ﬁ-{ frvrn iyt e 'T"'i,n Y < 1ob 5 g [ o T ; i1ye
[y CHE J;TL‘HIHf P ONIOTE WAk i"{ ]'3'(7’(.,1“;1!"}‘ PRV IGECO GOLTICTN S, LI DETOy w1 grica fat

Iy dmummh would be avatlhale after November 17, 2613,
On December 16, 2013, Plamaf finally received Defendants” matial 16,1 disleosures.
 See Plantiff's Exhibit 2. While Defendants identfitied potentially discoverable docaments

ij Bates Stamp NWHO0000T-NWH042236. Defendant did not produce any documents. Seg .

i~

car 3:22-230 That same day, Plamtiff’s counsel sent Mr. Olster another correspondence

Pt
I~z

Ladvising that Plaintitt did not receive the document production and requested that  Defendants

]
fed
f

24 - esther downdoad it ot a disc or a Bash drive and produce i1 in electronic format, On December
T8,
=2 V72013, PlaintifTs counsel conducted a telephone conference with Mr. Olster where Mr.

. Ofster indicated that Defendants would not be producing the documents {or the following

L redsons:

Page 8 of 19
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hasis for the work product privilese
See Plamnnti’s Exhibit 4.
Because the reasans asserted for Defendants’ non compliance with NRCOP 161 are

completely frivotous and designed simply to impede PlamtidDs abihty o prosecute thus case,

Pt submits this Motion @0 Compel Compliance with NRCP 16/ 1. In addition, Plambft

seeks attorney’s fees as a result of Defendants’ abuosive discovery tactic.

I, LEGAL ARGUMENT

A BEFENDANTS HAVE VIOLATED NRCP 161 BY REFUSING 10O
DISCLOSE TOWER'S FILE

NROP 160 and NROP 26, which govern pre-trial disclosure, are itended o

accomplish the full disclosure purpose of the discovery rules by requiring parties fo make

o

matial disclosures voluntanty without awaiting request.

13 NRCFP 16.1 Reqguires that All Parties Disclose All BPiscoverable
Documents Without Awaitine Request,

NROP 1607 creates an affirmative duty w disclose this basic information voluntanly

faasét’h{}m formal discovery requests. NROP 16,1 provides:

(a} Required Disclosures.

{1y Initial Disclosures. Except mm proceedings exempted or to the
extent otherwise stipulated or directed by order, a party must, without
awaiting a discovery request, provide (o other parties:

(A} The name and, 1f known, the address and telephone number
of each individual likely to have information discoverable under

Rule 26{b}, including for impeachment or rebutial, dentifving
the subjects of the information;

Page 9 of 14
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These disclosures must be made af or wiun 14 o AV ‘,Eiﬁ'i'.'r e Rule
- R S o S e s oot ] . "
B 10 1) conference unless a different time s <2r by »im dation or court

thdt_‘:.. or uniess o party objects dunng the conference that ioital
B disclosures are not appropriase i the circumstances of the sction and
states the objection m '{HL Rule 16.1{c} case conference report. In ruling

7 otr the obiection, the court must determine what disclosures--1f any--wre
| to be made, and set the time for disclosure, Any party first served or
& otherwise jomned after the Rule [6.1(b) conterence must make these
| disclosures within 30 days after bemg served or joined unless a
e different tume 15 set by stipulation or court order. A party must make 13
| initial disclosures based on the infonmation then reasonab Iy avasiable 1o
0 ioand 185 et excused from making iy disclesures because it has not
| fully completed its investigation of the case or because it challenges the
e sufficiency of ancther party's disclosures or because anoiher party has
L not made s disclosures.
Pl
. NRCP 6]
Py ;

Thus, NROP 16,1 creates an obligatiom on parties (o fully disclose discoverable evidence at

.o the outset of Ittgation. NRCP 16,1 s intended (o promote and facilitate prommpt investization,

3
(& preparation, prosecution, and full disclosure, so thar cases can be reselved quickly — by
17 serlement or otherwise ~ thereby minimizing litigation delay and necdless expenses o all

b - parties and the jdicial system as a whole, Crarg R Delk, Nevada Civil Practice Manual,

§16.021 1) (Jeffrey W, Stempel of al. eds., $% ed. 2012).

20
The scope of this duty requires the disclosure of information that is discoverable under

21

s INRCP 26(b). NRCP 26(b) provides:

17 (b} Diseovery Scope and Limits. Unless otherwise imited by order of

o the court in accordance with these rules, the scope of discovery is as

34 follows:

g (1} In Generakl Parties may obtain discovery regarding any
y matter, not privileged, which is relevant fo the subject

6 matter nvolved in the peding action, whether i relates o
the claim or defense of the party seeking discovery or to the

37 clatm or defense of any other party, including the existence,
: description, nature, custody, condition and location of any

1 books, documents, or other fangible things and the identity

and location  of persons having knowledge of any

Page 1ot 19
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3 sghiect 1o e hmstatons mmposed by Rule 2000 20y (o

and (i,

fhe purpose ol solunfury disclosure rufes s o promote tively prosecution of

o

hitganion. Amold v, Kap, 123 Nev, 210, 418, 168 P.3d 1030, 1035 (2007, Further, the ruies

3

- are miended o provide the parties an nformed basis upon which w meaningfully approach

8 the hngation rather than only providing such 2 basis after a substantial expenditure of Hime

4 cand resources m discovery and prefrial preparation. Craig R Delk, Nevada Civil Practice
Manual, $16.02{11 (Jeffrey W, Stempel et al. eds., 37 ed. 2012, Thev are also intended o

ccompel cooperation among the parties o accaomphisiy the full disclosure objectives of the

L

discovery rules with a minimum of time and expense consumed in procedural recuirements,

e

e

Athereby resuitmg 1n the most efficent use of professional and  judicial tume.  Id,

.....

Ly

ZAccqamp shing these goals requires the ceoperatton of the parbies along with firm and
L6 -C-(m!‘;if‘ﬁ;{lﬁfni' judictal action o encourage those refusing to cooperate or honor their NROP 16,1
chltgations (o do so by the imposition of meaningful sanctions. id.

In this case. pursuant to NRCP 141, Defendants were obligated to voluntarily produce
their intial disclosure of witness and documents within 14 days after the intial Early Case
Canfernce held on Ceatber 17, 2013, The parties then agreed to give Detendants unil
_- November 17, 2013 to produce thewr disclosures. Defendants were advised by Plaintiff’s
23 counsel that the files mn Defendants’ possession pertaming to their representation of Tower
24 was the property of Tower and that anything withheld must be documented 1n a privilege log
23 On Decmber 16, 2013, Defendants finally produced their Intial NRCP 161

cdisteosures. See Plainuff®s Exhibit 2. As part of their disclosure, Pefendants listed

| documents Bate Stamped  NWHOO0GOI-NWHOG42236 as potentiallv being discoverable
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reed 1o obtan Ve Yanke '€ consent,

| Rod Yanke and thus. Detendants would
f

v Drefendants were demanding o contidentiality prior (o production.

-

P Y

Q 3y That there may be a waork product prviteue (Mr Olster never arirculated the
g basis for the work product privilese,
Seg Plamuif™s Exhibit 4.

Notably, at this point, Defendants have not eoven identitied the categories of
documents that make up the “iile.” Defendants have not prepared a prvilege log wdentitv
which documents are being withheld trom production based upon the purported priviledge,

in addition, for the reasons stated below, Defendants’ posiion 13 completely without

15
1g ment. As such, they have faled to comply with therr duties under NROCP 167

7. B. THE LEGAL STANDARD FOR ATTORNEY-CLIENT PRIVILEGE
NRS 49095 which governs the general ruie of privilege: states as foliow;

: A client has a privilege to refuse to disclose, and to prevent any other person
2 from disclosing, confidential communications:

’} b i - - u . - i - +
21 1. Between the client or the client’s representative and the client’s
lawyer or the representative of the client’s lawyer,

Ny 1. Between the chient’s lawyer and the lawyer's representative.

24 3. Made tor the purpose of faclitating the rendition of professional
iegal services to the client, by the client or the client’s lawvyer 1o a
=7 lawyer representing apother in g matter of common imterest.

NRS 49.065.

NRS 49,105 governs who may claim orivilege,

RA36



b nechamrest byothe client TR Cient v Juinainn
U ai representaine of @ deceased client oy the successor
- ISHEE PYORTATAUIY S of 3 JOMmoraiion. ASEeOiAnen or ol
. SRS Tty Srh 0t 1T CMSTENCE,
PO The porson wha was the Tawver 2t the e of the commuucation may claim
E.‘%“.r&:‘ ;ﬁ‘;ﬂ-mu but onlv on behalf of the clicit. The person™s nuthonty 1o do so
> ts presumed in the absence ot evidence 1o the ;a}z'iti"m:*}t
6 WRS 29105 (cmphasis added),
MRS 29115, which provides for exceptions, states as follows,

‘here is no privilege under NRS 49.005 or 49.1405:

¢} I
3. As to 1 communication relevant to an issue of hreach of duty by the Tawver to his or
(G Fg r client or by the chient to his or her lawver,
1 5. As fo a conununication relevant to a matter of commoen nterest between twao or
: more chents of the communication was made by any of them 0 a [awver retamed or
o consulted in common. when offered m an action between anv of the chients.

NRS 49115

| Sirntlarky, NRPC 1.6 {(b}3), which governs conhdentiality of information, states as
b4 follows:

B ihy A lawver may reveal information relating fo the representation of a chient to the
y 5§ extent the Edwwr reasonably believes necessary:
i
_— {3} To establish a claim or defense on hehalf of the lawver in a controversy
§ hetween the jawver and the client, to establish a defense to a criminal charge or
PR civii claim against the lawyer hased upon cenduct 1 owhich the client was
mvolved, or to respond fo allegations in any proceeding concerning the
9 lawver's representation of the chent;
, P .
“The aftorney-chient privilege is the oldest of the privileges for confidential

commumcations known to the common law ™ Linjohn Co.. v, United Sates 440 U5, 383, 389

'é:{i%’z LM serves to protect confidential communications between a party and its attorncy in
;:E}T{ﬁii‘ to encourage Tl and frank communication between attornevs and their chients and
95 jf:}'}f::mhy promote broader public interest in the observance of law and administration of
16 g} justice.” Id, The privilege apphes where legal advice of any kind 18 sought from a professional

27 legal advisor in her capacity as such, and the communication relates to that purpose, and is

Cmade in confidence by or for the client. Id,

Prine F A KR AT

RA37



(. DEFENDY w WO ONOTF ONEEDOVRVANRME S CONSENT TO #720D0LCE
__ TOWER™S ¥ H EBECALSE THE ATTORNEY CLIENT REL ATEONSHIP
% AS BE m W TOWER AN DEFENDANTS.

Defendants fivsr argue thay because Derendants” representation of Tower was 4 o
represeniation with Rodpey Yanke, that Detendants would need My Yanke™s consent prioy
3
o acirclosing the el This argiment is comptetely baseless,
)
, [t o5 well established that the attorney-chient privilege attaches to both mdividuais and

corporations. Upichn Co. v, United States, 449 11,5, 383, 390, 101 S.C8 677, 66 114 2d 584

e

(1981} However. “special problems™ anse in the admimstration of the atforney-chient

lf ' e 4 - g 4 """( N . N P U
HE i tege to corporations. Comunodity Futares Tradimg Compussion v, Weintraub, 471 U5,

(. _. e e L
343, 348, 105 SO 1986, 85 LEA.2Zd 372 (1985} With regard to this issue, the Supreme

Lt

Court has srated:

L

AS an naniate entity, 4 corporation must act through its agents. A
corporation cannot speak directly to s lawvers. Sumilarly, it cannot directly
waive the privilegs when a'iéczs:éi}ﬂ;z*r# s 1 78 best interest. Each of these actions

P

L. Ve . N . P . 'S
mitst necessarily be undertaken by mdividuals empowered 1o act on behalt of

14 (e cOrpoTRioNn.,

bao . [flor solvent comporations, the power to waive the corporate stfemey-chient

privilege rests with the corporation’s management and 1s normally amarc,md by
its officers and directors. The managers, of course, must exercise the privilege
in 2 manner consistent with their fiduciary duty to act 1 the hest interests of
the corporation and not of themselves as individuals,

1d. at 34849, 105 S.Ct 1986 (internal aitations omitted)

1
Vs Some courts have held that the sole client 15 the corporate entity or orgamzation.
23 - Montgemery v, eTrenpid Technologies, LLC, 548 F Supp2d 1175, 1184 (D Nev. 2008}

24 {eiting Milroy v, Hanson, 875 F.Supp. 646 (1. Neb 19953 Other hines of cases have embraced

23 the joint cent exception for corporations. [d (Citing Gortlieb v, Wiles, 143 F.R.D. 241

{ D Cole. 19923, However, the Nevada federal court has stated that it makes sense that the

corporation is the sole ciient for purposes of atiornev ciient privilege, Monigomery, 544
R
F.Supp.2d sl 1187 Whic the corpurstion can anly commumcate with 118 attornevs through

Page 14 af 19
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POROT AWAS DG COTparaia gty inal comnrnoied with the indiraogueat | r Homes Purchasers
B
Power was the ennty responsible For holdimg the Tower Homes Purchasers’ secunty depuosiis
£y
i1y T The ot iy Sanke miay ave heen a o maembher an 7o managuing 21 T ¢ f vty
S rust, e fact iat Yanke may Iave peen a mamnner and/or managimng member of Towd

v does not change the legal relationship between Tower and Defendants. Simply put. Tower is
9 the chient m this situaton., not Yanke. As the chient, Tower 18 the holder of the attormey chient

privilege. See NRS NRS 49105, Because Tower 1 the holder of the privilege. Tower is the

entitie with the authority o waive the privilege. See FSP Stallion 1 LLC v, Luce, 2010 WL

3RGS9T4. T (D Nev. 2010 {stating under Nevada low onty the client-holder ot the privilege

-

may waive ity Likewise, by reason of Tower's instant legal malpractice lawsuit against
Dretendant, Tower has waived the attornev-chent privifeze, NRS 49115 (3, Thus, heeause

I

16 Tower s the hotder of the privilege, Defendants do mo need Yanke™s comsent prioy

*

i3
disclosing the Gle.
However, even if Defendants did have a jomnt representation with Tower and Yanke,

this Joint representation does not provide Defendants with a hasis to withhold producing the

o

{records until they receive consent from Yanke. It is finnly established that the joint defense

Cprivilege is recognized as an exception to the general rule that disclosure of privileged

ok
b

]

f?iﬁf(}rmﬁti{m to a third party waives the privilese. In re: Grand Jurv Subpoenas, 902 F 2d

ez

r

244, 248 (dth Cir 1990) {emphasis added) (oiting Chahoon v, Commonwealily, 62 Va. (21

b
o
T

et

LT
;’
Héj
—
o]
e
b
b
=
P
-1
f;

“The jount defense and commeon mterest docinnes are not privileges inan

2
o

cof themselves, Rather, they constitute exceptions to the ride on waiver where

communications are disclosed to third parties.” Nidec Corp. v, Victor Co. of Japan 249

RN 57878 N D.Cal 2007
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5 Thoes, the joint representation exception does not even apply.

B. D F- F F ’\ D A NT""? C A ?\E'NOT R F-Q U E'R E .?i C{) NEFIDE \II 4[ ,i"i"‘h"

A

9 Bl;,{_.;%bf;E I()W EJR IS I. H.E l-{(}l,l.)h!{ ()i* THE I’Ri\f ii..-E{_x-I_...

Defendants” next arugment that they ave demanding a confidentiahity agrecement in
‘place as a prerequisite ot production of the file is equally basefess.

As previousty discussed, Tower 15 the holder of the attornev/client privilege. Ag the

holder of the privilege. Tower 35 within its right to waive the privilege it it so chooses. In

%

LT

5 fact, by reason of this legal malprachice towsuit agamst Defendants, Tower has placed at ssue
G ;- orivileged and confidential communication between Tower and Defendants. See Wa

Voow, Sccond Judicial Dist, LI Nev, 343, 355, 891 P.2d 1180, 1186 (1995 {stating that at-issue

warver occurs when the holder of the priviiege pleads a claim or defense v such a way that
éf‘i‘:‘\}fﬁ‘:l"ltl.f.iin}’ he or she will be forced to draw upon the privileged communication at frial in
5;:;_337«:'.1-5-31' to prevarl, and such a wver does not violate the policies underlving the privilege; see
Ej&iiﬁﬂ NRS 44 115 (3) (stating there 15 no privilege as to a communication relevant to an issue

vy o of hreach of duty by the tawver to his or her client or by the client to bis or her lawver): see

i
o

algso Great-West Life & Annoity Ins. Co. v. American Eeonomy Ins. Cao. 2003 WL 3332

QN

I
-

SIS (D.Nev. 2013} fstating  that allegations  oflegal malpractice, wailve confidential

b2

- communications),
thus, Defendants’ position that a confidentiality agreement is a pre-reguisite for
- Defendants’ disclasure of the file is completely frivalous.
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E.oTHE  WORK PRODUCT  DOCIRINEG DBORES NOT PREY ST
DEFENDAONTS FROM DISCLOSING TOWERS FILE

2
The work oreduct docirine nrovides g bvoader groatection than e atiornes-cliepnt
- PV AR DTOGLIL GERUITHNG DEOLVIGOY OG0 DT0aGd PO fhdED H LTIV CE B
1 E b
PR R -: hyet S -H'i ' oo 'i ::::;__‘-:. ,_:'11{]457 LN LT R Y ?g'\ o .-';1—,! R {L‘ 4 -"_:T:""\l"gf\a_'j [P < 3 [3 ln iy P 177 3 ST 'Lx-a] T-\_? LTSI AR EEA {
A PPN 10U YL BN LrONIIIOG G pAELIUL il a L L POATROTINON LY OO h_.ug T_ - Piiy Lkl gl
b o -

0

5 1o preciude a less diligent adversary attormey from king undue advantage of the former's
D efforts. See Hickman v, Tavior, 329 U8 2935 311 (1947). 1t has heen held, however, that the
work praduet doctrine protects materials prepared for any Htigation or trial so long as they

were prepared by or for a party to the subsequent Litigation. Federal Trade Conmum'n v, Grolic

cral policy against mvading the privacy of an

"y
g
aw
b}
[

Ine, 467 US. 19, 25.36 (1983), “{T]h

Cattorney's course of preparation 18 so well recognized and so essential to an orderly working

{nd

of our system of legal procedure that a burden rests on the one whe would invade that privacy

.m_..
o

to establish adequate reasons to justify production]. ] Hickman, 329 US. at 512, However,

“wihere relevant and non-privileged facts remamn hidden o oan attorney’s file and where

Ly

production of those facts 18 essential to the preparation of one's case, discovery may properly

be had. L

In fact, the “at-issue” waiver has also been discussed in the work product

context. Phullips v, CIL Bard, Inc., 290 F.R.IM 615, 640 (DD Nev. 2013} (citing Walker v,

24 ;:f-( ounty of Contra Costa, 227 F.R.ID. 326, 333 (N.D.Cal 2005 (“Several cases have held that

© ammihe e ———.

2t defendants alse lose the work produet and attomey-client privileges once they agsert the
Cnvestigation as an affirmative defense.”). Because the theorv of implied waiver for placing
information “at-issue” is the same in the work product context, the court’s conclusion on this
Cissue applies equally to Plamtiff's watver argument as to work product. Phillips, 290 F.R.D, at
640,

37 ft i3 unclear how the work product doctrine could even apply in this case as

28 . Defendants did not even aerticulate how the work produet s applicable to prevent defendants’

RA41
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Co v Amencan Feonomy Tox, Co,o 2003 WE 3332400 13 (D Nev, 20137 ¢

commaoen-law wanver dectrines may result inoa findmg of waiver even when there 15 no

.

disclosure of privileged infernmation or work product.™ Such msfances mstance mciude

S

9 fallegations of legal malpractice, which waive confidentislity under the circumstancesy.

[

-
s
e

Even if the work product doctnne could somehow be applicable. i this case, as
nreviously stated, Defendants’ Inittal NRCP 16,1 disclosure only states that Defendants’ file
retating to Tower Bate Stamped NWH 000000 1-NWHO42236 1s potentally discoverable, See

L Exhibit 2 at 3:22-25 Because Defendants did not identity what documents are being withheld
fromn production hased upon a purported privilege, it is abmost impossible (o determine which

6 document the attorney work product doctrine could be applicable to protect from disclosure

....,g

F. THIS COURT SHOULD AWARD ATTORNEY'S FEES TO PLAINTIFF
FOR THE COSTS OF FILING THIS MOTION

Pursuant to NRCP 37(a}, Plaintiff should be awarded attorney’s fees for having ©
st the motion 1o compel, NROP 37(aid) provides at WSS
pursue the motion 1o compel. NROP 37(a)4) provides as follows:

N (4 Award of Expenses of Motion. If the motion is granted, the count
shall, after opportunity for hearing, requive the party or deponent whose
27 conduct necessitated the motion or the party or atforney advising such
: conduct or both of them to pay fo the moving party the reasonghle
expenses incurred in obtatning the order, meluding attomey’s fees, unless
the court finds that the cpposition to the motion was :suhsmr;tlaliy
4 justified or that other circumstances make an award of expenses unjust

it
Tat

25 Here, Detendants’ refusal to produce the requisite file was an abuse of the discovery
26 process. Defendants’ basis for refusing to produce the file was frivolous and nothing more
Cthan sn excuse 1o not produce the fle. Defendants know full well that this is a legal

malpractice action asserted by Plaontif, who s a former client of Defendant.  As such,

ey
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ikae unless and until the Gile s produced.

£

L CONCLUSION

'""*-i

8 Based on the foregoing, Plamtift requests that this Cowrt grant its Motion to Compel

Y Defendants” compliance with NRCOP 1601 and award attomey’s fees in favor of Plamufts for

[
-
LWy

e

hrmgang torth this Motion.

) . .
day of December, 2013,

DATED this /.

£

PRINCE & KEATING

FR—
iad

ERIC N, TRAN

17 Nevada Bar No. 11876

3730 South Buifalo Drive, Suite 108
s Las Vegas, Nevada 89117

‘ Attorneys for Plamtiff

Tower Homes, LLC

I
I~

tot
Lk

I
-1

28
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b JOCOR CLERK OF THE COURT

2 Nevada Bar ?\J o :xf_.E‘..-f )
, HERIC N TRAN |
"1 Nevada Bar No. [1874
1 PRINCE & KEATING §

A230 Seuth Buffalo Drive, Suite 103 { |
- o

e
i

2 ohRas Vagan, Nevada RG1LT
1 Telephone: (702) 228-5800
O U Pacsimile: (702) 228-0443

E-Muail: DPrince@PrinceKeating. com

g,
E-Muail: ETraniaPrinceKeating.com
R U Attornevs for Plainti{Ts

N e e i i A
Towey Flomas 1LE
£

DEISTRICT COURT

. CLARK COUNTY, NEVADA ;

TOWRR HOMES, LI.C, 2 Nevada limited | CASE NOL A-12-663341-C

134 liehitity company; | DEPT NO. XXV

i Plaintift,

5 | :
Va

16 i

. WILLIAM H, HEATON, individually; NITY,
SO WALTON & HEATON, LTD., & domestic

| ninfessional corporation: and Y}O 5 |
shrough X, ineliswve

Defendants,

JOINT CASE CONFERENCE REPORT

DISCOVERY PLANNING/DISPUTE
CONFERENCE REQUIRED
YES NG X

o
)

fan
(8]

Pad
o

SETTLEMENT CONFERENCE REQUIRED
YE& NGO _X

+
WA

[

3
g

Pud
o

;
Prowit & KRAYERG '
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S St Bedfn i :
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24 PROCEEDINGS PRIOR TO CASE CONFERENCE REPORT

o i
1ol _
T A hoape 12,2612
.
w
I3 Answer by Fach Prefondant: October 24, 2013
Ny

eld and who artended: Qoinher 17, 2013

£

i Erie . Tran, Esq. of Prince & Keating on behalf of Plamtff Tower Homes,
LIC

]

{ivey Olster, Fsa. of Lewis Brishols Bisgaerd & Smith, TLP on hehalf of
4 I}:f 1artq Willtam H. Heaton, Fso. and Nitz, Walton & Heaton, Lid,

10 11,

A BRIEF DESCRIPTION OF THE NATURE OF THE ACTION AND EACH CL AIM

12 HFOR RELIEYF OR DEFENSE: {16.1{¢){1}]

13 4 A Description of the action: This i a legal malpractice action aris g onf of the
o alleged fadure of atiorney William Heaton and the law frm of \ 7, Walton & |

L4 Heato "5_5 Ltd, fooltectively referred (o as “Defenda ;H'} tey ‘rt“nitfiy proviie

legal services o their e:?'ﬁnféf;, Rodney . Yanke (acremafter “Yanke™j and
'T’J‘%’v'@l' Homes, LLC CTower™) in the drafting of Purchase Contracts {or the
H
34

.

sate of comdominium unils in complia oo with Nevada Iser

ER NN

s
Eaed

b7 i3, Cinims for relel

&+

Breach of duty of care owed to Plamaiff,

Bamedn

o

Breach of Fiduciary Duty.

260
IR o i
(. Detenges:

21

~ b Plamnft doos not allege facts sufficient fo constifude a cause of action

Ly "

zgaingt Defendants
?‘3 “t il .- o ¥ oF . b3 3 £ 4 H .5
i ? Ady causes of aciion asserted by Plamif are barred by the applicanie
4 siatufes of Hnutations and/or by the doctrine of laches
o i " L -~ oL . T Comy

ek 3 Plamtit is estopped rom asserting thiz action agamst Defendants,

o . E et P s RSN TURDE S SRS S R S R 3

26 4. Plainuffs causes of action are harred hy the attomey fudgment rale

T o~ Tios -.'_;-.1:",, . - " vt s b . L S S L

e ? 3 Plamirilk canses of aotion are harred by the dectrine of unclean hands,

28 :
P IRCT & HRATHGS
AE TR AT b
""#‘*-cmﬁ-ﬁiﬁ"r T

‘ Fage 2ot 17
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~ i
S ¥ st gt nrd buwr T miemdl 55 0 F memtr w5 gt jmoed moowny ool |
‘ sty ?n’-.;':ﬁn‘tifi(ﬁij. by Plaanbfl, of any, wers nol oaused |

Toss BV T Y VE e e - N . NPT

¢ by any ~*L}'§:f=;.‘u: want of care, oy breach of confract or duly by
“r v - ; . . ‘ . e oo
TV ondb vy e e foan i - Fivis oyoedes - o L R

I aﬁi.&.mu;}.tn._ but rmther upes the aois or emisstons of Plamuoff iself or !

< s -t " wen SRS T o
5 s representaiives, a;u ts, manasoers and members, and/or by the acs |
1185} i et + I

or ormssions of thi ehiall of

.
i

0 Defondanis, alf of w ;m:.-'n WETS If mr;un;:; or superseding cau
clatm helonging o Plamtif or any damages sustzined by Plamunft

Plamtiffs canses of action are barred amc:t or nnifed accordingiy)

d persons who wers not acting on hel
L

.

T B S e F sy
X Plesntiif has failed o mitigate its damages, if any.

-

3 Defendant 15 enftied o indemnilication and/or coniribution from any
H) party or person whose mgit ‘gs:;tu_ s other acls or omissionsg cagsed or
contributed o Plamtifts alleged damages.

L 10, It hag been necessary for EJe‘LmLﬁ*"{s to employ the services of counsel

“ ‘

L2 to defend this action, and s reasonable sum shouid i:aa':: awarded [

Defendants as and for z:iamazrﬁt%; and/or a.iftz:rmc.j;s;‘
i

cogty ncurred in the defense of this action,

fpeg. fooethier with

1y

HEo This Court lacks jurisc atter because Planuff has oot

---- i3 A DS A I S SURURY Al —n -y L (N
+hy ’h?r_“.'{i ¥ 2:“‘ TEGUISIS st IOTILY ana Oriey romn L e Band *ii:'!‘ oY 1?“1.;&?:2{? i

,.
S
e
£
—~
o
o
-
o
T
-1
o
el
-
B E
P

Ly

preare

LG
Lt i FF Facdee il eciieieo amthnriiv - der fro Jankruntey
12 Plamtfl lacks the requisite authority and order from the Bankraptey
77 .
iy T ez EYTY Vo n gy by by i b s Ty et fon Taprey v sy 2 e e £
f Trustee and the United Stetes Baskruptey Cowrt (o bring and mamntain

‘2 thig action.

[

Plamnafl iacks siznding to bring and maintam this action, ;

L
et

20 1, Plamff 1s not the real party o interest

it s

AR

3+
—t

o
=
"‘E

t")

taims are subiect {o Defendants’ rnghts of setaff

.“:

P
T2
—t
oy

Defendants hereby mmcorporate by reference those afﬁmmiw defense
eptimerated N R.CP. 8 as i fully set forth herein. Such ci.efﬁ“x.e:es are
nerein :nﬁﬁq}u ated by reference {or the speciiic purpose of not Waix:in;z

any such defense. Delendants reserve the right o amend this answer {

[
Lad
I

3.
i
H

e
assert apy and ali additional defenses i1y the event further investigation

i
35 and/or é.t.??ﬂ?ﬂ‘v’ﬂi‘}" reveal fhe ﬁf“‘jsi ahil Y { ATVY stieh ,:_dm Py
dofenses,
24
e ,
A i
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313

LIST OF ALL DOCUMENTS. DATA COMPILATIONS AND FANGIBLE THINGS
IN THE POSSESSION. CUSTOBY OR CONTROL OF BEACH PARTY WHICH
WERE IDENTIFIED OR PROVIDED AT THE EARLY CASE CONFERENCE OR A8
L RESULT THEREOR: {16 Lea)(FHBY and 16.1{c)(4)}

A Plamiin

form, dated November 15, 2044

i Toweaer Homes,

w43 pm

fr-

THGGGG - THIOR

2 Cretober 11 2011 corres

LLC Parchase Contract |

spondence from
Fomon

'I‘c—arrv Coffing,

ey Wailliam

H. Heston, Hsg. re {_ﬂf_a*' or, et al v, Tower Homes, et af {THOOO32 -

THOOG33Y,

written discovery,
and/or electronic

wd 1o pleadings,

wrtiten

wiments, including I oot Tt

rAanscripts, heanng Era";&u-;:f

'1‘ ‘ A ] ; E'L
demosition
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No. ASLT66R;

Iudushlm, wiitten disc OVETY,
W’liﬁ SHE "w} 0T t“i{'.",'{.'tl"t‘i'i'l‘iC
a fn Ke Yower Homes, 100,

o Nevada, Chapter I.E

s

Al documents, including bol not limited o p
transeripls, hearing ‘m’:r.z&.{script&;,

norands, noies,

uﬁ‘y(}‘ht‘i‘nﬂ
comespondence, me
Chuted States Bunkrupicy (
123081

11,
Cage No, BIG7-

b

]
o
9%
LR
A%
""S
S
o

T {3;-: E}mr;at

Lh!i

IAM'
5. Any and all documents produced by any other party o this lingation.

documents and other

COVETY,

f.:{"‘}! 1{1&%:‘- \.4 E}‘E
course of dig

Plamifl resorves the night o dentify and proc
tangible exhibifs as they becomes known (o Plaint i during the
J:_e:pm‘c, Defendants
and Documents.

a {onference
W’ ifnesses
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P LIST OF PERSONS IDENTIFIED BY EACH PARTY AS LIKELY TO HAVE
!

INFORMATION DISCOVERABLE UNDER RULE 26{by, INCLUDING

F; =, - X AP M YEPT ne Sy ; . e AR
IMPEACHMENT OR REBUTTAL WITNESSES: ;
E |
A Plaiptiff
g i
i 3y ’
&
.
. )
i f’rme;,e & Kenting
g ,5‘3:3 0 South Fuffalo Dive, Suite 105
Fas Vegas, Nevada HU9117
5 | |
My Yasks andfor the Personfs) Most Knowledesable of Plainnfl Tower Homes, Fii @
I b g/are expected o testify recarding the facte and circumstances surrnunding the alisgations sef

R
o
[}

i
o
o
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L

r
o
b
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o
P
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oo
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e
-,
pa
.
-

[
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7

oiey Prince & Keating

.y - et el TS NP o\
i }REH South putiale Drive, Smie 105

ol a8 Vegas, Nevada 89117

i

F

sl My Kilpatriok ts expected {0 eetify regardivg the faots and oircumstances surrounding |
L. : =

_ ¥
the allegations sat fo ;h. in Plantifs {;c‘:}mpm:m ;

y Shiftman, individualiy

- »LL. - . b3l

)

—
~1

;:;
E
e
o
‘.f
o
-
[
o5
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s

1230 ‘v: h %mf‘ﬂ o Diive, Suite 103

y o RS L . -
I [ % T § iy T Y
Pas Vegas, Nevada 897117

19
L - H
Mr. and Ms. Shiffiman are expec tedd to testify regarding the facis and crrcumstances

1mr v A Feprpmtrrd el & =

20 Hswrounding the atlegations *-\,f fﬂrh in Plzintift’s Compiaint.
1 I . T - » :
St 4 Dyebra L, fones, individually z
77 cio Prinee & E{ﬁ‘"ﬁi?iﬁ
N 323G South Bufialo Drive, Soite 108
a1 Las Vegas, Novada 89117
;
24 M, Tones i expootad 0 testify rog ¢ the facts snd circumstances surrounding the |
Ly BT T I .
aliegations sei foth in Plaintiils Compiaint,
ng :
26
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allegations setf

LAy

d i3 Jahin Midora, mdividually
2 c/o Prince ‘L k *zitﬁnf_g;

1270 Sounth Buffa

“3 .
H i T,:‘f.‘; 1‘;5‘%‘*5 }.\éf.j_... {EE gqg }r:;

Ms, Midora arid SHInsances
4 fie allegations sat oy

[a—
-
—t

T
i3, ndividuaily

flalc 1}1",,;:-, Suite 10R

12 Las "v’ﬁ*'f 15, ‘\‘ ”“Jidu KU1

gy

I3 surrourching
14
co i s Karen Birket, indvnduaily
o/e Prince f&f Keating
32A(] 3uffalo Drive, Sulls 108
L ag 1 ' evada BG117
17 ,
- . :
Cthe ool oand UG
|
{
ig
- :
FAT IS
Pl
;
el
s rn t ' 3 3 - X A R L L B AL ET “u ~
Ms. G E'i{li.fj is expected o festfy ru;cm'é ng the facts and corcummances surrcunding |
sy |lihe altegations set forth in Plaintiff®s Complaiat. |
=T 1
:
i
. Ll T % e _'"'__ﬂ .
24 PG Fewin and Gail Edejer, mdividually
; Pe T iue -
ofo Prince & ’{t:dtm‘-‘
o 3 f?.iu Sauth
55 23,
2 Las Vegas
T
il Mrooand Ms, Edefer i sxpected o tesuly vegarding the facts and croumstandes
| surrounding the aliegations set forth in Plaintoff s Complaint,
: i
o |
AL g
E
|
o Pace T 0t 12
H
H 3
] i
§ H
i ‘
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A E‘im‘u.\a..f Q’*Hl’

Lard
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|

. A

H,
A

Faaa
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PR

-t

My o fesuly regardiog the faers and crecumstances survoninding
ha ablezations set fmt Sl s Complaint,
I8, Ffudge Ancel Cooley, individoally andior
c/o Prince & Keating
3230 South Buffalo Dove, Suite 108
Las Vegas, Nevada 8911 2
" N i o gregr o pas o s skt on e e o ™
M. (ﬂﬁ%ﬁjﬁ s expected 1o testily regarding the foets and creamstences surrouncling
- " oL “, . ) . !
the allegaiions set forth in I‘;amuri s Complamt,
19 Defendant Wilham H. Heaton, Esc
oo Lewis B ;;sthcm Hisgaard & South, LLP
6385 South Ranbow Boulevard, Suite 600
R 1 - 3
Las Vegas, Mevada 891108
Prefendant Heaton s expected 1o fesuly regurding the faciy and circumasiances
auriounding the allegations set forth in Plainti®Ps Complaint,
213 Person(ey Mozt Know
Custodiandsy of Recor
Defendant Mit, ‘*S‘v’ait(; deaton, .i..,-id_

ofo Lewis Brishois Bisgasard & Smith, LLP
5388 South Rainbow Boulevar d ‘irz*e £IH]
Las Vegas, Nevada 89115

fersondsy Most Keowledgesble of Defendant Nitz, Walton & He ator, Lid. isfare
cxpected to teatify regarding i"za, facts dnfi cirgumstances surrounding the allzgations set forth
i Plaintifls f’“c»wp ik, Additionelly the Cusiodian{s) of Records i/are expectad 1o testify ag
tor the fﬂiihmzi ferty of any and all documents, fikes, records, ete, asao ":‘!:»1‘5{3*'% with 15 representation

of Defendant in the caze of Gavnor, ¢f ol Tower Homes, et ol | Bighth Tudicial Distriet Court,

1
[9EE 3 L. [ [ '
Clark County, Nevada Case No. 74541668,

21 "I”ﬁtrr'y A, Colfing, E‘sc
i B Hardy, I ar
F’ ersivn fa” RZV st K G'”E edgeahie and
Cuastodian(s) of Records
aﬂ&;‘qu:iﬁ Avrhach Cofling
FOOGT Park Ran Drive

Las Vegs ._”f:.wz:*‘? A4

wr, £=£§13£{_, Mr.o Hardy andior the Personfs) Most Kﬁ'c:nwi_adge‘ﬂ;i& of Aarguis
Aurbach Cotling is/are expected o tesuly regarding the facts and circumstances regarding My
represeniation of Plamilfy in the case of Gaynor, of ol Tower Homes, e ., Eighu_} Judicisl
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3 22, Willizm AL Leonag, 1

o ofn Uhrisine A, L.{»,mrta_ 5.

C 278 Sout ?wmn Streer, ¥ Bloor
- Las Vegas, Nevada 89101

!

RN r\.'um PRrENY bk [ v
and cireumsiances surrouncmg

*n’
% Kok
the aticgaiions w, if, a5 well g
Tower Homes, LEC. United Stetes Bankrupdey Court for i“f*

WY TN LY P I
No, BE-G7-12308-BAM

T
»".

B! o
ity

17
Complamt on
13 iHihese additional witnosses ilentities become known.

foint Case Conferance

clasure of Wil

BN N

e Hm*mm {8 As of the

faced their raspective N

V.

DISCOVERY PLAN 16.1(b)(2) and 16.1(c)}(2)}

hould be made in the Snnng. form or requirements {or

{8y

F A wWiat changes, i any,
disclosures under 161085

S
BAVIR
: H T e ] EFT = T
; . Plainfiifs viow: Mane
21
§ s Defendant’s view: None.

=y
Ay Fi
R

¥ BT~ S LIS R il T T
24 L. Plaintiff s disclosures: Octnber 18, 201
"5 o~ o W NN SRR SRR & S
N s LATENSAnL Y QISCOSures:

Th .y . ,
=61 23 Subiects on which discovery may be needed:

a7
Plamuiis view: Adb discovery allowsd pursuant fo Neeada Rules
og of Civil Procedure.
g (
Pelpsay f RETiG H
F\.“"‘ﬁkﬁ&“{'ﬁh -..M'V
= Tane 9 oof 12

e
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P 2. Pieiondant’s wiow ASTIRSET pursiant 1o Novada HKuies
il Provedore.
- £ :
' N [ i -
| Plamidt s view None
3
i 2 Defendant’s view
£\ }
1 " . W o d pian
- . What changos. Jd be made m bmdanons on GISCoNery i Ui
thega rileg 5 ;}11‘;;:; Hitiations should be neposgedt
P

¥ - A— .
i I}llirl‘h BTIT8 VW T“d.*"‘-f
i
L. Deiendant’s view! Noneg,
l » o i . R T e g e e ] o N e wl.
. | Cany, other ord enfersd by covrt under Raole 76(ct or Rule
i
S
T FET L wpimtEs )
! Plamiil’s view: Nane.
11
i
_ Mone, i
|
LY
I -
T i E",
o4 1 By et Y Ty AN T o BT PR
1*‘3 i !I i'—hij‘»lij x H‘I'I;EVTV!, J ind ‘“:i!‘,‘-\.
1 ~ £ em o4 L 4 - T .
L 2 Diefendant’s view P 1 days

.
-

e

"
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DISCOVERY AND MOTION DATES [16. {518}

B
5

A Dhtes sepeed by the

R

r—+.,
“

i. Ciose of discavery: Oober 177, 2N

Pt

Final date 1o fils motions o amend pleadings

or add parties (without further courtordery July 21, 20147
4
3. Final dates for expert disclosures:
"‘} ;‘:’
putial discilosure: Taly 21, 2014
26 ]
Ny 1 rebtial diselosures: Avgnst TR 2004 _

jocd
b
1

i * Minety {907 davs prior to the October 17, 2013 diccovery deadline 15 Juiy 19, 2014, 2 Saturday
-:(;T:‘Ln FESYIR ~ "
1
Page 1O of 1Y E
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COVETY!

IA:

5 Defendant’s suggesied cio NPA
G 2. Final date o e monons 0 amend pleadings or add parhies (without
- further court order):

Plainiif g sugassied: NAA

o
e

g Deferdant’s suggested NAA

10 . T _ T
: 3 Final dates for expert discinsure;

——
—

[

i3

b H
i : ) o o o . !
: 4 Plaintifl’s sugpested rebuttal disciosures: NZA !

] Al

i

R NiA

P

dreposiiive motions

L
F

€ o Py, e . .
i Al gttt ey ,-m_.«i, i A
HF j ST s 5 .i,:.é::i_s;:_h_ ?"1.! % E

21 Vil

JURY BEMANRD [16.1(c3{(1(})]

Aosury demand bas been fleds Yes,

) -

20 SR PR
7
wre T P, - R _
*Thivey (300 dave after the (orober 170013 discovery desdime s November 16, 2014, 8 Sundey.
P ChE B TR 5 . L i L
L
! 3 1% &F }
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INITIAL DISCLOSURES/OBIECTIONS [16.5(a}(1 1

Hoa party ciioets during the BEarly Case Conferonos that initial disclosures are not

H

appropsiate n the circumstances of this case, those objections must be staied herzin., The

Court shall determine whar disclosures, 1f sy, are to be made and shall set the time for such

disclosures,

This report is signed In accordance with Rule 26(g¥ 1) of the Nevada Rules of Civit
Proceduse.  Each signature constttutes a cortification that to the best of the signer’s
kowiedge, information and belief, formed after a reasonable inguiry, the disclosures made by

the signer are complets and correct as of this time.

Dated this Z&} of November, 2613, [dated thig /’:?/mw of Movember, 201 3,

LEwis Brisgois Biscaand & Syrry, LEP

\ e~
Y, % IE

.'/NJ / ".,‘\}‘ { 1\“ /VQ;h
RIS .=~f E C}‘%’imw oTdteR
T4

PriNGE & KEATING

svadaBar No, 8864
6385 South Rainbow Boulevard, Suife 660
Las Vepas, Nevada 8§91 18
3230 South Butizlo Drive, Suite 108 Attorney for Defendants
l.as Vegas, Nevada 89117 William H. Heaton and
Attorneys for Plaiatiff Nitz, Walton & Heaton, Lid.

Fovweyr Homes, LLE
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LEWIS
BRISBOAS
YSEAARD
B SATHLP

APMITETYY AR N

N

= {nt

i

—d
ot

£

16
17

18 1
19|

20

+
i

22
23
24
25
26

271

28

-
.
S DPRNRY H Y S S oy -

5 o ] oy

GV ANDREW CASS
H Mevada Bar No. 0452448
Drew Cassicolewishrishois.com L

JEFFREY D OLSTER ST e

o . s P VLRI e
- Nevada Bar No. 008864 Wi, { . N

it Je T Olsteri@iewishrishois.com s N =/
T EWIS BRISBOIS BISGAARD & SMITH vee

6385 S Rainbow Boulevard, Suite 640G

Las Vegas, Nevada 89118

Tel: 702 893 3383

Fax: 702 8933789

Attomeys for Defendants

William H. Heaton and Nitz, Walton & Healon,

Lid

DISTRICT COURT

CLARK COUNTY, NEVADA

23 TOWER HOMES, LLC, a Nevada umited Case No. A-12-663341.C

hability company; Dept. No. 26

Plaintiff, DEFENDANTS' INITIAL DISCLOSURE
OF WITNESSES AND BOCUMENTS
VS,

t WILLIAM H HEATON, mdividualy, N[ Z,
CWALTON & HEATON, LTH,, a domestic
professional corporation; and DOES 1 through
X, mclusive,

Defendants.

Defendants Witliam H, Heaton and Nirz, Walen & Heaton, Lid. {collectively "INWIT), by
and through their attorneys, Lewis Brisbois Bisgaard & Smith, LLP, disclose the followmg

witnesses and documents pursuant to NR.CP. 161
]
i

| 483080494326,

RA58
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A, INDIVIDUALS LIKELY TO HAVE BISCOVERABLE INFORMATION

b Witliam Heaon
c/o Lewis Brisbors Bisgasnd & S LLP
5383 $ Rainbew Bouiovard, Suite 6450

Las Vegas, Nevada 89118

¥

2, fames Walion

cio Lewis Brisbors Bisgaard & Snuth LLP
6385 S, Rainbow Boulevard, Suite 680
Las Vegas, MNevada 89118

S

Croven Nitz

c/o Lewis Brishots Bispaard & Smuth 1P
6385 Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118

4. Rodney Yanke
5125 Turnberrv Lane
Las Vegas, Nevada B9115

L

Person Most Knowledgeable at Tower Homes, LLC
¢/o Prince & Keating

3230 8. Buffalo Drive, Suite 108

E.as Vegas, Nevada 39117

&, Matthew B Watson
Lionel Sawver & Collins
G0 S, Fourth Street, Suste 1700
[.as Vegas, Nevada 89101

7. Shirley Penzel
Projects Chief
Nevada Real Estate Division
788 Fatrview Drive, Sutte 204
Carson City, Nevada 89701

% Person Most Knowledgeable and/or Custodian of Records
Nevada Real Estate Dibvision
788 Fairview Drive, Sutte 204
Carson Citv, Nevada 89701

9. Terry A. Coffing
Marguis Aurbach Cotfing
10061 Park Run Drive
[Las Vegas, Nevada 89145

ARE0 POUGAREE T 2z

RA59



LA
)
N
™
—
)
il
Far
o
o]
Lo
£
o
oy

Marguis Aurbach Cofhing
FO00L Park Run Dinve
i.as Vegpas, Nevada BO145

i Brian R Hardy
Marguis Aurbach Coffing
1G00T Park Run Brive
L.as Vegas, Nevada 89145

12, Witham A. Leonard, Ir.
c/o Christine A. Roberts
Sullivan Hill Lewin Rez & Engel
228 S. Fourth Streef, FFirst Floor
as Vegas, Nevada 89101

o ~q ) (&) 4= e L

&

10 13, Paul R. Connaghan
11 Conrnaghan Newberry
7854 W, Sahara Avenue

12 l.as Vegas, Nevada K917

13 These individuals likely have discoverable formaton regarding the subject legal
14 |l representation, the liability, causation and/or damages issues mvolved m ths case, Defendants’
15 1 stanure of limitations defense and/or Plamiifis alleged authonzation and/or standing 10 bring and
16 i maintain this action.

17 Defendants reserve the right to supplement this list as their investigation and discovery
18 {l continue.  Defendants also reserve the right to call or cross-examine ar trial, or at any other
18 proceeding, any witness identified by any other party. Defendants also reserve the right o object

20 [l 1o the admissibility of any testimony offered by any other party at trial or at any other proceeding.

211 8. DOCUMENTS

22 Defendants identify the fotlowing potentially discoverable documents:
23 i NWH’s fite relating to Tower Homes, LLC (NWHOG0801-NWH042236)
24 4 Nefendants reserve the right o supplement this bst as ihewr mvestigation and discovery

-

25l continue.  Defendants also reserve the right to utilize at irsl or any other proceeding any
26 1 document idemifisd by anv other nanty.  Defendants also reserve the nght to object w the

27 I admissibility or use of any document wWentified by any other party.

LEWIS 48
BRISROHS
RIS ALRD
B BT UP
AR £ L éﬁ?f»&@?ﬁ—ﬁ'ﬁ?ﬁ *!'
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1 C. COMPUTATION {}I‘ DAMAGES

Iy w
B

Defendants are not asserting & claim for damages at s bime, bt reserve the nght
recover atormeys’ fees and costs as permutied by law,
1. INSURANCE

The insurance agreement under which sy person carcying on an msurance business may
he lighic o satisfy part or all of a judgment which may be entered in the action, or to indemnify or

renmburse for naymenis made 1o sausfy the judement, will be produced. {Deducuble and premmnnm
JUUE i \

o0~ O Y b L B

mformation has been redacted).

o$©L

10 DATED thiv 10° day of December, 2613

11 LEWIS BRISBOIS BISGAARD & SMITH wip

4
4

13 ‘
By s/ Jeff Obsten

14 V. Andrew Cass

Nevada Bar No. 0052446

15 Jettrey DL Olster

Newvada Bar No. 008844

6385 S Rambow Boulevard, Suite 600

17 Las Vegas, Nevada 89118

Attorneys for Defendants

18 Witliom H. FHeaton ord Niz, Waelton & Heaton,
Led

19
20
21
22
23
24
25 1 b i
26 |
27

BRISBOIS
BISGAARD ;
& BAHHF : e

] ATHCRRETS A { R ,'[ 4830805343250 4

LEws %%
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A

16
17

18§}

19
20
21
22
23

o4 |
25 1|

26

281

W o~ MM B W N

b AES0-E09N-4325 13

CERTIFICATE OF SERVICE

Pursuant o NR.OCP by T certtly that | am an emploves of Lewis Brisbois Bisgaard &
o R L = - e onift g - oy VIR . Fh i - :
Smith LLP and that on this 187 day of Degember, 2013, a tme and correct copy of the foregoing
DEFENDANTS INITIAL DISCLOSURE OF WITNESSES AND DOCUMENTS was piaced

in ar: envelope, postage prepuid, addressed as stated helow,

Denms M. Prince

Eric N. Tran

Prince & Keating

3230 South Butfalo Drive, Suite 10%
Las Vegas, Nevada 89117

Po(707) 228-6800

Fo (7023 228-0443

Autorneys for Plaintiff

H S / ..“:j i gg;:{fﬂ;wﬁ _
An Employee of LEWIS BRISBOIS
BISGAARD & SMITH Lip

i

RAG2



RENEWAL DECLARATIONS FOR POLICY NO. ALPS3T2E- 12
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Fontano, James A
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Policy Moo ALPS3T2E- 12

Mamed fnsureds Nuz Walion & Heston i
[ 3 S Y . TN AN S % "
Fiteciive Biate F2/02/2014

FIRST-DOLLAR-DEFENSE ENDORSEMENT

s
-

In consideranon of an addifional premium, Section 4 11 of the peiicy s delered and replaced with the taxi

wel forth herein:

4 | 1 {orcach claim covered by thrs policy, the Named Insured shall pay ail damages up o the
deductible. Fach Tnsured shall be jointly and severally Hable for such damages i the event the
Named lnsured fails to make any reguired payment. The Company shail not have any cbhigationw
pav damages uniilb after the deductible s exhausted. I the Company pays any amount within the
amaunt of 4 deductible, each Insured shall be jointly and scverally hiable o reimburse the Company

A SR 5 R . oy amd e s . - g
Y ﬁﬂy’ 110 Ak ;'ai,x;.ah afTounlS ﬁ.ﬁd :}&31! "u;'s.} 530N {}E!"{?;iﬁ{i,

ALL OTHER TERMS AND CONDITIONS OF THE POLICY REMAIN UNCHANGED.

Unless another effective dare is shown below, this endorsement forms a part of the policy &l inception, no

T e P Y oy o
COoLnersunaiurd o Togureg.

RREY PEU YT 2 LAIT
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ATTORNEYS LIABILITY PROTECTION SOCIETY, INC,,
A Risk Retention Group

Foawyips PROFESSIONAL LiAsiiity INSURAaNeE Faiicy
With Enhunced Dejerider Opions

CLAIMS MADE AND rIEPORTED POLICY

Viis policy 15 3 “Claims Made and Reported” policy. Therelore, the Insered must inmedisicly repori ssy claim w
AUPS during she policy period or during any epplicable extended reporting pertod, No coverage exits gider this

et Li
purlicy for s chtim which is fest mude agannst the Insured or fiest reponed 1o ALPS after the policy periad ar aoy

woplicaiie exteanded repacting period. [ ihe Insured reccives aotice of 3 chafon, or becomes oware of an aol, orvor oF

civitssion or personal infury thot couid roasonsbly be oxpected 1o be the basis af o ¢latm, the Insured muest
! any clatm or circnmsianees swwehiieh

rremediatedy deliver aowrilten netics of the eluim dirgetly 1o ALPR PPlease repost any
r--u

may aive rise o p chabm Jirootly o ALFS ot the following:

NOTHCE OF CELATM

Ad BN

PEE N PHigens, B 200
P Box G169
©OURGTAOTAY

noA

rMAtgsoain, b

{Taimy Phone $0R367.4348

P TR

Cacihd PXPINSE ALLOWANCE

This nolicy provides a claim expense sflowance. ALPS puyment of any chiim expenses sl first be applicd sgaing
pedd reduce the claim espense aHowanee, Any claim oxpenses pad by ALPS wili aot be applied sgmst or redoce
the Himit of Habitity until oiler the clsim expense allewance has been exhausted, at which e any sddimonal elaim

expenges naid by ALPS will be spplied aysinst and reduce the Timit of Habitity available o pay damages.

RISK RETENTION GROUT
Bt

Uhix E'}{'}{;C\_( TSOPRSLHCAT DY OVORLE VORK M LOTLICYEY ey Yoerr risk roientiomn ARALH Y N RS Pt OO bb%‘a;\.na pe okt of the msargney

lves s coguiations of vour Stite. St immunmtee insalveocy guaranty funds we not avanabie [or yousr sk retention
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ATTOoRNEYS LIABILITY PROTECTION SOCIETY. INC

A Risk Hetention Group

LW YERS PROFESSIONAL LIABILITY INsSURsNCE POLICY
Hiah Frbicnoed j.,{ﬁff?{fzrr (Ipticny

Auorneys Laability Protection Socwety, Ine o Mk Rotennen Group, o nSufEnce company dommicied i the Stoare of
sManiang {h“""t_"ﬁ catted “ihe Cempunny™), agrovs with the Numed Iasered. in consideration of the payment of the

v
provsun, and e relisnce on 2l apphication ducements submiited for this and anv prioe policics, as Tolfows,
. INSURING AGREERMENTS

il COVERAGE

sbioct 1o the L of Hability, exclusions, conditens and other wrms of tus pohoy, e Company agroes @ pay oo
Emh gt <':u! the Insored o sums (in oxoos of the deductible amount} that the Enmrmi ht:r:c)mt:f, fegalty obigued (o pay
EY Eimzmges arising fram or s conneaton with A CEATM PIRET MADE AGAINST THE INSURED AND FIRKY
REFORTED 70O THD COMPANY DLIING THEZ POLICY PERIOD. provided that the elaim arises from an act
LITaE GMISKION OF personal rnjurv that happened on of aficr the togs inclastun date und the refroactive coverige

o A . tgs mfead cpr pere Fgs e S I T Tty e
date st fonhom ems 2 end 3 ol the Doectarstions, gnd che the eladom aroies rom o 5 n connecion withs

u’.

Pl A, ervur of omiission 0 prefossional services that svere or should hove boen rendered by tho
bagured, or
P17 o persorsd infury arising owt of the professtonat services of the fasured,

+

avd forther preseded that oo e elfective duse o this “ﬂw“v ey FPrsueeel fnosy o reasaaosbly shooid houee

b of foeeveen that the agi crvor, omission or persesst infory suel be the basis of 5 ot

b2 DUFENST AND CLAIM EXPENSES

b7 Far anw chaim coverod under this policy, the Compaay shall have the oioht and the duty o detend
swch cinim svea i ary o ;:i? of the alfcastions of the elabm are groosdivss, false or fraudulest The

ﬂr.‘.rmpsmjf shall have the right o appuing counsel 1o provide the d"ﬁ.‘ﬂbt_ after consubation with the Insured,
whent pracicnble (consubation with sny one Insured. in the Compuny's sole discretion, being suflicient),
and shall pey claim expenses in aceordunce with the lerms of this policy. The Company shail not have o
dity to gefend or e pay such sxpenses 2% w any cdaim ool covered under this policy. and shail hove the cight
tey SoLk reimbursement om any Em-;ur::d, who shall promptiy provide such reimbursement, for ony amusun
raid by the Company i defonding any such ﬂa-ﬂrca‘:w:;"-:d -:i*sim including any amount patd e defendug o

ron-oavered chaim et s sssoried topether swith one o more covered claims.
122 e Company may make such investizations as it deems appropriste,
1.2.3 Where an fasured hos o right W oschirate 2 oofadme o reooives 3 d:‘;mzmd fur arbirabion. the

Compuny shail have sole dieretton as o whether g seck. sgree @ or rejed arlsitraiion.

el Fee TR Sue ITEIEOT

-+
SRR T At

P44 P s cver 2 efarm covered under g pobioy ts arhICE Al 4 Fresaeeodd, undd

clim 15 siso made agamst @ non-alorney cvho roforred w the Tesured the matier §:<~n which the elnim

srfses. he Cofapany shall provide e same dofense o the refurring pany 23t the Snsured. The Company

staH have no aiher obligetion o the refersmg pany . ncioding any obtigaobon w pay 2oy damuges oo athor
)

chifm exporses o the party’s hehiall Any chebm expenses ussonpted with the defunse »f e referming party
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stail yosubjoct to e deductibde. ond shull be ancluded wenbionn and ghadh not nerddse e chiiay expense
gifgwanee snd the Eéru:f of brhilery

PN OITRAITNIT A Y A N RAITRPE
i :

3 Lodmpet e D RO AR Y i 2
Fi Pry thvee oo i L.’tr}‘p'-r",v FUAHORLE I vk i tharl an Fpadred atforpey aicnd ool LI

arbilration proccedinyg conoeinisy ¢ oenverad dadm sed o die Insured demostiates that fasured attoruey
: Fother carnines s g reselt of such atendunee, the Company st pay up 0 S30U for suchy Toss of
srocuch fusured atterney and for each ful or gortal doy of attendunce, The smasimam amount

v extended reporting perviod, o apphicabic, shpdl

=

e Company dunng ine poticy period and

3 oarrespective of the number of {nsured atforneys Mo deductible ‘:‘-“%:JEI appby o any such paymaoent,

;:L‘;}r’ abte

!.»r‘\r
and wny povment shabl not alfec the Hmeit of Habikty.  Aay such payment shull ceduce the romuming
pvatobie ol expense allowance
P32 fn ihe event an iasured attoraey rocenves notce during the policy peried of 5 procceding bolore a
state Heeasing bowrd, peor revicw committee or governmenta] regulswory body | und promotly reporns the

rotice Lo the Comprany durmg the poliey perted, ond provided that the notice cancems an alfeged sot crror
OF SHTHSSION GF personal mjury arising irom professional seevices of the tasored that swoald otherwese full
wtfun the coverage of this policy. e Company shall pay up o 33000 for auerseys” fees and oxpenses
pncerred inoretation o sech procecding. The maximwin amow pavacte by the Company in refaiion wo any

one such procceding <huif be 330000 The muximum omount puvable by the Cempany durning the peflicy
pertad and sny extended reporting period. (¥ apeiiabie. shall be §3.6040 por Insured atlerncy. Mo
dedactiile shall soply wr any such pavenent. snd any poymant shall not affeet the Bout sl inbduy. Any such
rary e shadl :-‘a:ej\a:, e semrannng svatiablio chiin cxpense sllawangc,

P4 SETYLEMENT AMD CONSENT TG SETTLY

[ 4 | The Company may gndentake such seitlement ncpotiabions and moke such seitloments ad il decing

appropriste and expodiont, prosidod . bowevar, the the Company shall comsuly svilh the ngured regarding
the Company’s decision ty settie o chaim (consubation with uay onc fnsured. in she Company’s sole
diseresior, hoeine suffioierad  Woihe fusured disaorces with the Companys deision w seic a clamm, i

Ersured may appeal o poer roveoy, as dusceibod boloew

t 47 Upon receint of sotce of such an appesl. the Dompony o ds sele diserotion shatl dowwemma o there
iy '_zq*,';_*;_]vumc thme Lo conduct ibg DOOT FvIeaw, E,;zé:ing ity consideraiion court i‘-éki“ifi"st};—i!':-’r. syizlement -".f{t-‘r'?""ﬁ-*i
sesdiines. discovery deadlines snd the e 1 the Compuany determines thid powr revigw may go fonsard,
the Company sholl cmpunct & committes composed of not joss than theee stwormeys. 1 me permidty, sh
Comonny nniy. 0 s sofe disorotion, consult with the brsured regarding the compasiven of the punel. The
vamunitter shall thea revicw the Campany's decision w wtaiu 1o deternine whether 1t s reasonable under the
circemstanees.  Upon compietion ol the cevicw, ihe commitge shal prompily wdvise the Cempuany and the
tusured of i decision, Fhe decision of the peer revicw L.ummiucf: shail be Gnal and binding on hath ihe
lasured and the Company. Mowever, sothing in his section shadl in sy way impare the right ot he
Company W make any settfement thae o dectms, i s sole discretion, (o be rwduared poriuant W any siatuiory
o other legsl requiremcnt concerning fir settiement practices of irsurers,

(- EXHALSTION OF LIMIT OF LIATLITY: THENDER OF REMAINING LIMPT

b3 The Cempany's duty o defend shall be fully satsfied, and o shatt not be obhigmed o continug o
defend any clsim o poy any chim expenses. nor obligaed w puy any damages, or interest tervon,

3L afior the o F‘;feruﬂ'iL et of liahidity bus beon ovhausted by povmoms of danmges andior

chlasm expenses: of

FR12 after the Company hes doposited an smount cqust 10 the appricable limit of Dabdity . prremus
any damages naid on the elaim sod sny clsim exgenses patd oa the chrbm and chargesdle NS

TEeT

thre it of f:ahﬂii_‘ﬁ with o court ol compeient junsdict:on. o be dighursed by the court’s oro
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skt s wi) P
:“":'i: NEREACEE R Ti‘ﬁ' HERT B S ST

in caaimr such g case, ke Company shafl heve
‘:-:“.-..r:}{ i b gt

kg 1 the fasured. Phe Ert:-;ura:ri RTEEH A

A N,
Uaing L
Yo

AN :rj' s pobioy e avoopt wuch rendor
o POEICY TERZITORY

Uk mgndos o T fu . :4 <
PRis polacy appioos st any ere it the world, provighes

4
srthierwisg oovered By ghss pordany o made wnsibem e Ulnrtogd Sties o Amaridu 508 [errnane s 0 podssinaans . o

Y Y CHTIISANN OOoUang

Camagha,

DEFINITIONS

Lead

A oased i iy ooy

2 Attarney mesns an individeal atiersey or 2 professionnl business votity of wiich o indivg

dyud
attarney s the sole owner and cmploeyec.

212 Radily infuey scans any injury o the pedy. oay sickaogs o disease, o death rosuliing Trom any
svuch njury. sickness or disczse. Bedily injury slso includes any mental, poychologreat or eonouonal mpary.
snguish, wngon, distress, pan, sutlenng, of shock, or el rosuiting therelram, regordless of whother o nol

such condition resulls rom any physiead injury sickavss or discase, or from the death o

P
H L

2.3 Clatm means 3 demand (o stoney of services, ingiuding but not Hmited (o the tworvice of sas o

pstitution of arbitration proccedings against ihe fnsdredt

4 Claim expenses nwuns

Fd fees charged by 2y attorneyvls) dusignated by e Company o deiend o cdadm o athorwdse
represent an insueed: snd

-
¥

242 it other feos. cans. end expoases 10y

Citvgstigation, sdiusiment. defonse, wnd :mpf;.;k.:

!

af o elaim (ncluding 2 <o or procecdog prising in conscotnm therowith ), o mogrred by the Coarpuny
the Ersrred with priog writton consent of the Compan
Clatm expenses dovs not inchude

Y43 spbaries of reguiar omplovees ar afficials of the Company or the Naasred Iasured:

e

F+
Loy

pavment or collstors! for any attachment bond or appea bond: or

fa
ES
F

any uther expensy sol mocting the detinttions in Secnons 24,0 o7 2.4 2

Ed
o
A1

2.3 Chrims expense allowance means an amaount egual o one hall ol e “cach chiim” Hmit of tiabibiy
sted in item 4 ot the Dochurations. or STOOG 000, whichover is foss As duseribed fuaher in Seoion 4.2 of
this policy. the claim expense affewance shull be the mzomaem sggregale

abitented 1w pay o chiim expenses durag the policy period, without regard o the numbor of clidms or
clatrmants, orthe number of Insureds, snd mclules the amount of any anphicable deducriste.

poverunt the Conrmsny shab e

2 Dammages means any monctary sward by way of Judgment o fnod arbiration, or any setiomant, bot

doen not inciuche

Ihd prsnirive. multipde, ar uxomiplay damsayes. Bacs snciiont menaiios s cliptions] or
T2 awards deemed urangsurable by T o
263 mjunctivie devtaraiony, or ather oguitable reliel orgoas or fres rcdent theretar o
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34 eostilion, ccduciian, dsaoreement o setati ol 2y o P30, COMSTECIRiGn Bf CNDOITNCS BUid Lo oy
viuarged by an Fesueed or sy othor lumds or properdy prosomdy or formaorly Beid by on insared

7 Deductiblie swans he deductible amaunt for e stated inotiem §oof e Dechirpunnsg, The
leductible s degenbed further in Sectinas 4 1 and 4 7 8

H

TE Effeerive dute raouns 1
date fsted s Jtem 3ol the Declurst
ary extenpded ceporting endorsement sivoud nursuant w Seclion

e Fu . .-‘...-- - ey B o F 1 Mo Ly g - IO B T 3 "y
by ab ihe sddvesy stmied o Bera 1ol the Deghaapons on the effective

s the offecrive Jdote o0

The effective date of :'-3:

i

2.9 Exempt srganivzation means an organization cawempt rom exation wathin e meanng of the
oHnwine caumerated sections of 361{c) of the Lmited States internad Reovenue Code: SOHeHI SHdods
SOHeHO) SOHeX T MY and 30HGITO)

316 Expiration duate means 1201 am. at the address statod wr e 1o the Dreciarations. o the

oy

expieation date hsed in fwem 3 oof the Declarations.

R Fxtended reporting endorsement meuns on endursemuent tssued by thie Company providimg lor os

- -

extended veparting poriod 23 desertbed in Section 4.4 of thes policy

243 Extended reparting ﬁefrére? means the peried of wme ser orth moan exiended rel-mrfiaﬂ
endorsement that may be provided siler the oot of the pobiey periad, ss describud in Section 4.4 of ihis
podicy, or reperting of claims that (2% would atherwise be covered by this pelicy, (B} anse from ar att, ©

1

f amission or persorsf injury that acourred after iy toss inclusion ditfe and the refrouctive toverage ¢

TEOF
o

ate

and before the end of {he policy period, and (¢ are first made, wnd first roporied o e Compaey. after the

end of the policy pertud and duning the extended reporting period.

LB

i3 Formal medintion means ¢ voluntaly procuss by which o guastinied professaomad medialor is ¢hosen
by e parties o the chirime with sprecmicnt by the Campany, und the madiaror meets svthy and srerseden

v

betweern the parties in an aftempt 1o resolve the chdm,

Zig Frsured nroans
Y140 The Named Fnsered Dsied i om bofthe Declarationy
Ti42  Anattorscy who s ot ithe wme g clam is st made, o who swas, ot the effective date of the modiy

a partacr. sockhokler or employee of the Named bisered. and wha is or was iertificd in flom 2 oF
Dreclarations. provided fua the requirements of this policy goncernimg smunditent of hiem 1 have bues
somplicd with, and solely fur claims arising from such atiorney’s professional sevvices on Behalt of the
Named Insured or 2 predecessor firm. performed on or ziter the attorney’s retrouctive coverage date. and
sedely 1o the extent no ather insurance or extension ol insurance applics:

T H43  Anattorsey who was, belare the effective dare of the policy. o prrney, siotkhoider o employey of

e Named insured or o predecessor firm provided that infermation requested on the apphicaion
concoming sueh persons has been provided o the Company, and solely for claimy arkseng ram such
aftorney’s g}mfc-ssmnaf services on bohalf of the Named Insured or a predecessor firm. performed on or
afier the sttorney’s retronctive covernge date. and solely o the extent no other insurance or CReTssGn Gf

Rurande anphes

244 Ap attormey achng as Cob counsel” under  formad contact il the NMomed fnsgred or s

gredecessor firm, und who is dentiticd o Bem 2 ot the B solararions. provided that information sequested un

ther a0 w%s!‘al;cm peceraing such poesen bas been provided snd that the reguirgmints izf this policy congurning

femy 2 huve heen complied with and solcdy for claines arising o such attorsey’s

ame:;“-drm,ﬂf ot
g}rufmsmn.aE gervices on the behall of thy Named Insﬁrfrfi ur predecessor firm. peritrmed oo or afler the

attornev's retroactive coversze date and solely o the extent no other insurange of gxiension of Imsurance

Page > of 14
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1344 A poseattaracy swie s of was an empioyes of the Named basared or o prodecossae firms aniely
for chaimys srisimg [rom achoes within (e scone of sk s an oun empovee Gf the Noamed

fspred or o predecessor Heown and ansmg rom the pra sfesstonal services by e Namied
t -
tnsured or predecessor Deas, and solohy ey the onaent so Sthar msuranics o eniemsion ol insurance anphos:
i it

and

2146 The herrs, gxecutors, shninisirgoes, sasgeg and lowal sopresesiatives of oo Insured, in the ovent of
the psured’s death, rcapanily or Bankrumivy.
213 Limic of Hability wenns, as applicable. the “each clamm™ timsit of Habiity and the "sourogs

of Hability a5 lisied in the fom 4 of the Declursnons. The Hmi nf Habielity mciudes th

applicable deductible and s deseribed furbher o Section 2.2 o' this pol

s.

206 Eass inclusion date menns the loss inclusign dhate of ithis policy as isied m Hem 3 of the
Srectarativns, the oifect of which is described in Seotions L and 4.4 of this potrey,

tha

et

i

7 Samed Insured micans she Brey oor mdiveduonl Bsiod ooy the Named nsored o Mo

¥ . P N
Vreclarstions.

20K {rroanization mwuass any corparation, parumwrship, limicd parinessdup, Himited Habildy portaersihep
ofF limitgd [mi'nhw company: assecistion: chantable orgamizatien: heaith or wollare benefit plan, p*{wmm,
fund or rust; pension. profi-sharng, 401K or oiher retirement benef3 plan, program. fund Gr st mutasd

e

{fund or investment rush of any other businesy eniity, entcrprise of srgmaizdion of any kia”.u OF fatur

S
&

whatsoever. Organizatton does not inchude a decodent’s 251 07 2 rust fetirer than an mvesinig

,_-\
=t
f::
o
-

.44 Personal injury mesnt 2o injury othor than a bedily injury ot srises rom:
2L dulse prrest. detention or imprisonmunt

-}!.'t;j ci-:-gur["\;"r '--r-f'-" Y 'i"i!' '-rj'- N -fl-'.-f-* -‘}icua'

2487 wroneful ontry Or wvichion o adior imvasion o private oocupancy.

1
T
P

rryofros s orossenion

T 194 puhlication or stterasce of bbel, stander or viber defamastory o dispuraging matersin of

2095 imvasion of peivacy. or pubbicatien or steranes n viokation of an individuals nght ol privacy.

220 Policy Period omeans the period of hme Sevween ihe effeciive date E‘;‘c:"‘ wofwem 3 ob the
Cyectarstinns ond the carlier 10 ccoer of {a) the expiratieon date Gisted in Bom 3 of the Declaravons, or (B} the

dute this podicy (5 wiherwise terminated or cancelied prior 1o the expiration date. Policy pertod doos naot
nehude aav extended repocting poriod orovided purssant 1o Sectian £.4 of this poboy.

220 Predecessor firm means any soie prantictorsbip, partnership, limited lability pasinershup, fimiwd
Habiiity corporation, of professional corparation that was engaged i the private araciee of [aw, the founcnd

assers gnd fabilites of which the Named Tosgred scguired more ivan fly peroents provided st such Lom

hus been disciosed o the Company in the spohoauen.

Prafessionat serviees means:

[ W)
fod
[

2] services or activities performed fie others us an attoruaey in an sttornoy-chient rcfationship onm belutdi

]

of e ar more cifens:

T gepvices o mvedinter arbitvater. of other fnodiison in o dispuie resolubiay process

e

2
12

i

TEIY serwicis 4s sdpunisicaion conscrvaton, guardinn, cxcentoe, gursonal :'{*“*!‘t"\'"‘f"r*"““*‘\’-" ar trusieg, s long
LA L SOr s dn SGremeis W Y ; p
stk Prseeed (o) s nal 2 Roseliciary of suoh ostate o rust snd (DY IS A08 RIoCHIng SOMBOMINLAT sthor than

<

fews For speh services paid Jdireetly from such ostote or tresu

e,
-

PEPGO2 (B2/1572007) Page & o

RAT71



e

LR et e e Dim mimiraas gt e I N M ciwr e
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il oating an b dous suuly NOTVISOE abe Pt i
I

cpodioy By asoparate e Declaretions

“" . s ‘ ~ e g at ¢ ety Lot g g . RN -4 o fEt P e H wopre il
2.33 Belited pe '-;SF"&&iﬁH&E serviices mweans profedsmnal vervices that are conneciod wmpoesdty |
nrocresaibyl by dny commman {50 Sfremmilancs Stunhinn, wamueiion, cveal dbvig or doeigon, s'r?tréf.s

et Mg '-.vmk thad {5 paet of the same of continuang professtand services,

T Retrguctive coverage thate ur retroactive date means 1he gt !':Jr cact Fosured attorney o forth

mnHem 7 of e Declarations, the offuet of which 8 desorhed in Sectlons 10 2 014 aed 4.4 ol this nohey,

EXCLUSIONS

3o THIS POLICY BOES NGOT AVPFLY TO ANY CEAIS ARISING FROM OROIN
CONNECTION WETH:

3.0 Any dishonusi, frouduient cnmnnal maficious, o lﬁ!c-n!ie'nwiw wrongtul or heemiul ool error or
rectuan of, o with ihe vensent ol an [asored. or any personsl injury anising

omEsson comunilicg by st the
front such conduact, subjoct o Secuen 4.3 of this policy (innorent tnsured coverage''},

R
v

Any loss sustained by an Insured 35 the benefhictary or disirthutce of any wust o aswte

P03 Any professional services that were or shauld have been rendered @ uny organizetion {inclading
he pwnership, mainlerance or care of any gropeety m Consecton with any Such ergemztion of which. _E:

E

-

1 b I T TR .
Hr R A LAt A SR E T Lt A

the tme such professioanl services were o shoufd havy

31 An tnsured was an officer. directar, employes or other fiduciary,

e
"

5132 Aa bnsured was o partner sharcholder. member or sther owner? provided, boswever that

[
this provision docs not apoly (f st the time such professinant services were o should have been

rendered, no basured {6r group of Enmreés collctivelv) swned, poweeed o commited 2 towud

woting interest o honofiosd inforest of move run v pereemt (3% of such argantficn
3,835 An Insured served moany Cupuuis Jirwodly controf, opersie of manage sech

Or Zanizalion.

Fhity oxclission shadl not apply 0 upy clamm IFNING FOMT OF 10 COBTICCtn with {3} a0 lasuved s posiion as an
ailtoer gr divector of an exe ;m arganicativn. but valy o the ouent the Tasored @3 not mdemnitud by the
exempt oreanization. and urly o the oxtent no eiber insurancy apalics. or (b} any prefessionai services that
were ar shoulfd have heen repdered o an organization lsied oo an endarsemane sdentified m Brem 7 of the

Deghurgtions;

304 Naotary oo ;:m.r-,}g an withoul the phystesl apprarance o e persan who iwonr by clhamms wr e the

2 )

TRIT RN ﬁtf’ﬂ!ﬁg__ sk msiramend;

1S Any agt error, amission or perseaal infury that occurred poor 1o the effectrve date of iy mlicy.

3.1.5.1  the acl, error, omission o personal injury was in the course of professioms] services
merfacmed lor @ fiem other tian the Named Fesered. and there s anoiber policy of professional

, el

E‘. ity insurance thot providos coverage for the cintm. regardiess af e amount, i any, of the
rdlong of whother ar not the deducoibia

atiwbie limirs of Hability ol the oiber pohoy, snd roge I oaketha
provisions or Hmits of finbiity of the aiher policy s diflirent Gorm those of this pobley? or

-

152 There o4 an curber-moopiing policy of profosdomat Habidity insurunce than provides
e efaimy, or wosld hove provided coveraoe i the Bnsured’s obligauony under tha

- abit
policy had been complicd with, reguedless of the cmaunt o fany, of the avatiabic Hmity of Habrehity

PP {2/ NT007) Page 7 of 14
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savs o beniss of Habiby

4
ESEASTE] W AT AL A TR S A CUFGY . amynssay ) oar {Hff’iﬁt’{:si

By or potestid ehsinr dosig from
HERRTY L Ob FTean any sl Drinn intsioan, of persosal irpaey o relasted professieand services:

3.0 An Insared's sovivines 2y an dJected pubdic aition! or ag s omoloyes of 2 coveramental hody
subdivision, o agency shereedl srovided, however, that this exclusion shull not apply v any clrim anging
frepn gn bngured’s having provided pr{}ﬁ‘ssmn'ut services o any such b subdivision or sgency in e
ardinary course of the Iosored’s practice, ior which 2 fee jor professmaal services was charged and

cotfecied. mejuding any such ciatm o the extent the Insured is deomed o public employen solely by virse of
rendering prefessional services 1o soch governmenttd body, subdivision ar agenoy!

» BT An Insurcd’s activiltes o copacely 35 3 hduoury under the Bnloyee Retiroment bncome Soourity
Act ol 1974, as amended, o sny reguistion or grder issuvd pursuam sheretor previded, however, that this
exchuson shall not apply w2 claim ansing from an insored’s havieyg provided professionad services in the
arcdimary course of the Insured’s graciice. for which 2 fee {or professional services was charged and
coliccied, including ary clatm seoling 1o bold the {nsured fesponsibie as g Ddueiary solely by reason of

Frofessismitl seevi rendered With ey el LG A ﬂ{‘ GAEE cned afil
profossigril services ren ity respech t empl & [N

.

IR Abeged discrimisaton by an besured, ncluding discrommaton Based on race. color, creed. age, 5oy

L)

nasenatity, marie! stites or sexaad orenadon:

j Y H P P I R T R U ur i PRI — ~ ’ -
PR .-*\.iii,'ﬁl [ Si,.','xu‘,.:! Nalaaimnea: oy n'h'vt.,u DEIUSE Yoot E%'ifsi!fi'.{ﬁ.

el

iy but sot maed ooadvieg

cly

D AR Insurcd's rendening ol investiment sdvice [aaRy porson,
concerrong sovuries, real promeiy, commadies or fringinees:

ST A insured's servicts or capucily as oz brokor. deaber imvesiment adeisor, business muanagor,

secsuntant, roal estale hroker or real St sgent
3L Apy nuclear reachion. madintion of contamunating, regardless of cowse:

I3 Any cunversion, msapproprtion or imnreper eommingiing by asy porson of Clignt o nust scosunt
unds o proporty, of funds or groporty of any m.hr_r nerson held o a.mh.rz.;émc.i by are bsured iooany Cupeoy

113
[

B u.mfiur: any authority including any Toss or reduction i valoe of such fands ar roperty

3.4.14 0 Any oblication assumed by contract, other then an obligation o pertorm professtonal services,

-

3105 Any dispute aver fews or costy, or uny claim hat seeks, whether direetly or induectdy. the return,
smbursement or disgorgement of Teus, cusis, or ather funds or property held by oe Incureid

£}

Yo Ay dedvet i tte wr reat esteie that was sot disclosed in pubiic reeacds and that any Tesured Konow

et
o

about wlien s title pobicy was ssueds ar
YT Hahitity agrecd w or essumed by an Insured under an aerccmoent whicre the tasured has sureed
wy shaare inoany 1088 poyments of oxpenses due under 3 Gt policy.

G Any boadily injury of any gorson: or

-

e
[

i

5 Y Y [P S T
[T BV NI AT N Ty “q_ SLEVRCL O gy Enf_';{'ﬁr__; LV, :\Lr il e .E_f_' Jfﬁﬁ t'F. an RTITUS Y,
. - 2 e L

i

L THIS POLICY DOES NOT APPLY TO ARNY CLAINM:
PR Fade By o emploser agaist un brsored whoe o wan an employos of the emplpyer
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g Made By oan Tasured:
RN Made By oo farmidy member or other reluteee of gn Tosured) proseded hovecuser dhat hes caclugion
sl nod apply W0 oo olsi sreang om on srovidod professionsl services 4 oany surh
E “.r;h muember o relstier mothe ardinary course of e [os tsrni s practice. for wchich o fec for professignut

N Muade by anyane who ivoor was o parther, offioer, dectar overer, stockieider or omplosee of any

Vaogapphy s olaim arsng o an Inswred s hoving

bevared provvided hoseewrr thaa thes
provided prafesstonal services wrany
sove i prefesstongd services wos L‘h.’.‘-?“tf_‘: z:-.:*ej %?:ur.t' By the Named bnsured.

the ordinary course Al the Insared’s i} R IR TR s T

£ COMNDETHORNS
4. DERGOTIRLE

the Named losured shall pav afl cadm expenses and

3.k For cach elaim coverad by this pobo
damages up w the deductibie, Foch lesured il ve portithy and severatly nble for gech oliing ¢xpenses
S8 damages i the event the Naosed Tasured nfs o moke sy sequired pavment. he Cnmp"mv shalb not
rove any obligation (o pav ciaime expenses or damages ooul afier the doductble s oxhausted, {1 1ne

Company povs any amoutit within the amoont of 2 deductible, coch Insured shabi be jointly and severaily
Heble 1 reimburse the Company lor sny snd el such amounis and shali do so an doemand,

4172 Phe maximum ageregate deductible amount pavable by tiwe Named lnsured lbr ail claimsg st
randt aind ceponicd during 3 lm!;t;. seviod, without regard 10 the aumber of olvimg or clarmunts. or (he
aumber of fnsureds, shall be twice the deducithle amount fisted in ftem 5 of the Declarznions

113 Ty chadm gy resolved through the use of fermal mediation or arbriration, the deduetible payalde by
the Nammred fnsored (07 that elatm wail be reduced by D1y percent, up te a maximam reduction of 512500

4.7 ARAET 3R L IALRIITY
12 The elaitn expense stbewance shall be the maviorym aggrosste amoun! tw Compeny shall b

Blrpsied o puy for cleim expenges for all eladms Oy made und reported during o pobicy pened seithout
argd 1o the number of olaims o claimants, or the pumber of Insureds subject 1o Secvon .72 delow. Hhe

xir expense thi’}W'*n-‘:c inclutdes the dedoctibiie. and o e oxem snyv Tasured 35 rvguied during the
y nennd o pay coladm expenses a2 opart of ¢ dedoctible (sce Sectron 4101 umyw’h ‘h:: FUITRATR T

avmishie ciaim expense sllowance jor the policy period {and fur any roistod chatm desanbed o Section

o
4.7.5 iowd shal! be reduced By b smeunt of such povorenis by the Ensured

4322 lnihe event poyment by the Named fovured or the Company Lor both} ot chiim expenses exhauss
the rematming svailuble elaim expense attowanee under the pobicy, any further pavment ol clion expenses

shad! reduce the remaining svadable fimit of Bability, described further below, The Comrpuny shall fuve no
furihier oblizalion W oy elaim expenses once any Hmit of Hubility s coached.

223 Subject zlways o the remaining available “aggregare” Hmit of Hahility 1n the cvent mons than one
claim s E.r:t made and st :L;}q}mﬂ duripg the policy period, the “cach ecluim™ ftmet of lishiliay hsted i
hem £ of the Declarations shall be the maximuom amount the Compaay shail po -: !"m" cach elaiat s made

apnd f}r::L »:g;a,fza,u during a pohcy ;}{hrm:i without regard &y the number of clebmants or the aurabor of

bnsareds, The dimit of Habiliey wcludes the :Euiuuab!c and to e exient any msuwd i oreguirgd during the

T

policy nerfod to pay damages as nari of 2 deductible (sc Section 4.1 1 above). the remaining avaiiuble Hnit

T Habiity for the elnim {and o any related chaim described in Section 42,3 below) shel! be reduced by the

asrount of such puymoents by the Ensured.

474 The tepgregels” B of fabitity Beed e fem 2 of the Dueglarations shabl e the musmaem amoun)
¢ Lompany shall poy for it eladms first mude apd repuned during 2 poticy pericd fand all chrimy thae

arise cut oF the sume or related p.mﬂ:qsmmi services, swheaover wadel see Seetian 4203 belowd, without

cgard @ the aumber of elsims o7 clarmanis, or e rumber of Tasureds.

PEFGHZa (GT/VRAZOHT Pape Fof 13
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425 Nesbier the making of one e more clitims sgieat more thae oo Insured, nor the oneking ol ose ar
more olabmg By miare thay one clamnt shial! ofwerate 0 noreass the et of Hability, A P chsiees ot arisc

o the

iy 3 et E"{'if“"'

e

st m“ e some o r"c.i':nef;i ;}mﬁ:sgimx:si SOrVICes.
er uf fasereds, shat i

:~;=.a.'3;.L-_'i Loy ther sarme sipgly Trach r:in'sm tm 1 of &mri::v .a'._:...rcg o h:mt .f;-t’

Habifity, oo cintm gepense sllawance
RN Phe Hert of fiabdlity n the overa of sn exiended reporting endorsement s doserhed v Socten
4 bl

2.7 i the Company puys any amoeunt v excess of e apphioebic it af Hability, or dny other amoorm
for whigly the Company has no obligation under this policv, thy Tasuredys shall be jointly and severally fruhic
10 the Company for any and ol such amounts and, on demand, shuf! prompdy reimburse soch amounts 1o the

Company.

3 PRNOOENT-INSUREN COVERAGE

A
b

4501 Whineves ¢ chaim athonwise covered by shis polioy wordd be exclodad basod oo Seeon 50101
caverage with be aitorded o ey mdividual basured who drd oot persaoadly commat, or persoratly porocipate
T COTEAE, BRY SuCh NUL CITor OF GISsIen, of m gausing such persoeal mjery. and wvho did aot ol
passtee aiter kegrning of Do 3¢ orenr, omistin, Of porsenad mejury, oo red-:,J that guch such individual
fasured shail hove imimodiely notelied the Company srd comnhicd seith gif obhigetions under tas pobo

ance seid Insared obiamed i'm_m—rg_dgc o Lhe 20t Crrer. RHSSIOn of ;w-rsuun[ lr!jui"v Masthing in (i sQetion
shastt e tnernresed o aftord any covenrge oo Named Tasoced thiar 5 an oniily mather than an indovidual

3.2 The Company ' s oblizanon 1o mabc .:"E ouynrent ender dus section shudl b che oveess ol any and

abi assets of any Insured who s aot cottled 1o coverage ander this sechion,
4 4 EXTEMNDED R NG ENLHGRSEMIINT

P S
L
the Campany, ond except s otherwtse provided berem, he Numed insured sh
svrrter: reguest by the Company and upon pavmend of the additnnal promivn speeibied beroim not more thun

ity diys afier termimation of the polay o hase the Campany vsue an extended repocting eadorsemoent,

{ iy the svent of ceniestion of this poboy or canoeltation or neonsrencesal by the Named Insured or

Hohgwe the rights spon

-

242 The extentded reporting endovsement shall provide coverage o chabms that (o would othenwise
be covercd by this policy () arise from an ool orror oF omission or persanal tejary that oocuered after the
foss taclusion date und the retroactive coverage dute and before the ondd of the }mh»z,v pecrod. andd (O} are

firat made seoinst the Insured, ang first iﬂ,ﬁﬂﬂ.ﬂd wr the Compuny, afier the end of the policy pu‘met a0
during the extended reporting pertod,

443 Where an Insured {5 an mdividuad, and bes been the Named losared on polices ssoed by the
Compuay for Nve of more consceutive pelicy perfods, twn in the ovent of retirement, desth. or 1otat
the tasared shalll upon weitien regiest w the Cempany, he entitied o an extended

peymanent disabkiity, tha

reperting cndorsement ar no addivonasl promivm, bl athersese subject (o gl 1he terms and conditons
freruif

444  Unce the Company issucs an ocfended reporting endorsement, oxcopt us otienwise provided

horesn, ther Tasured may ronew the exteaded reportng endorsoment on a0 snnusd Dasi

4.4.3  No extended rcpﬂriinu‘ endorsement under his seotivr, or any renowdd shereet, shad he svarfable
i eny tunsured. snd iU isused shall be degmed suntomoiesily cunceled, wihore
4.4 51 The Company cancels of nonrenews any podicy for tadum (o pay the promiems when due
ar for feiure o pay soy othuor amount due w o the Compuny. ar

Page 10 of T4
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d 450 Cbmawrped Taeln tooeomedy weth dhe terms wred conditiang of oy pabiry mciaeing any

.

c:xtumicff rr::pé}rsmg H'u}nf"u:mcm orosay athaor snddarsamenis o

a8 Beer rovirbedd Sy IR
Eat the renpeesy o ang
P44 The promems o an oxfended reporting cndarsement foxeopt ax provided v Resnon 4 2 33 shad

b computed as Tefiows:

da 6.0 Forthe fest yeae, §5% of the full annual premiuny
£.4.6.2 Forihe sceond vear, 3% of the Ul annual prermiunms
$.4 65 Forthe thind vese, 30% of the fali annual preminm:

",
hacal

i
F4.6.4 Forihe fourth year, 37% of the full snouad promien,
54635 Fordw ik vour, 30% of the fedl annual premium
4468 Forthe sseth vear, 13% of the il annual premius
467 Forthe soeenth and coch subseguent verr, T3% of the [ annued premsam,

L

These prerpums shell ne compusted i sccardunce with ihe Compray’s ruies, atmg plans and
Ui

premiums i offect at the ume the Company 15sugs the extended reportme endorsement,
447 (ke extended rir;}ﬁrtmg,’ endorsement cmply olends Wi reporing poriod during which o el
ay Be st reponied 1o the Compasy under this pobioy. Any {f;‘sz't‘. reperted o the Compeay during the
extended reporting period shall be treated an i reporied duning the policy pertod. The extended reporting

crrdorsenyent docs not creuie or establish a new or separate Bmat r;! Hability, Instead, the Cﬁw*rwsw'q iereid
af ability under anr extended reporting endorccmant 5 poart ofL and aot i addion 10, te Company s Bt
wi Habiidity during (he policy period

il

344 Adbother wrmy and comegiions o dus pobioy shall arply o sy extonded reporting cidorsemest
+ 3 (FYHIER PNSHRANCE

Fxcopt where coverage ander thes policy 18 exchaded under Section 3150 or 3015 .2 sbe insyrgnee provided
srider this pobicy shufl be oxecess over any othor valid and cutiioiiie ir‘:'.w-e";mu-::. whother such insurance 1s
stated o be primary. contributery, oxcess. contiggest or atherwise, undess such other imsurance s specthoaily

writien ondy 28 exCCss IYRUTERCe over s pebicy
1.6 INSUREDS OBLIGATIONS UPON NOTICE OF CLAIM OR POTLENTIAL TLAIM

1.6.1 When an Ipgured hocomes aware of an oaet orenr of ormission of persenal mury thit could

ressonably by expested (o he e Basis of o claim. but nd clainy arising thereliom has yot been made. the
give wriiten notice W the Company as soon oy practicable. Soch potice shall inclode the

Tt

fnsured shaft g
futfesi inloemaiion obtainabic cancorning the potential Eiaam.

=

§.6.2 i ﬁ#uf‘i ng the palicy period or sny extended reporting pertod, she Compuey 1S diven woillen

at

notice of a potertial claim pursoent o Seetion 46,1 and 2 clat dristag rom the simd aol. arror &0 onssion

i
ur persenal injurvy (5 auum:qm:xfi' mude zgainst an frsured no fater than mx vears elter the ond of the
tnsured's [ast poficy pertod with the Company, then any such clpim shoeil he deemed 1w bove been firm

reperted during the policy g;ertmi or extemnded reporting period fnowhich the potential chatem was reponed,

263 When g olaim s made azainst an Insered, the Busured shutl anmedistely foreard 1o the Company
g, potiee. summons or othoer process received by bime o Bis representsive The Camprrny shadl
reigry Bersundor sathy respect (o olsfoe unlots and eand e netifed

%
=
3
ot
il
r
!"I'
,\.
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¥ d e ovend g oopsease L i oned ol
:'v; ;mia v opermd o whig W ;

sy of 3 potennielb ol as des i SULIon & 0L pran g i of the pobicy poriod in wekngh

: A Ao UOEERIEC O ans

he Enaa“r:té Presi bocimes
such chneme shall be ol

4.7 ASHISEANCE AN COUPRERATION O THE INSURERD

20 Fack frsured sheil coopersle wiah ihe Campuny o 08 mvesitaatio

without lnstation, by o 1 ey o stemenis,
iormatien, and by provi 'ff”m‘ copes of ait nerunent i B TLGECsT.
4.7 Lach Insered shall “*mije.r coand assisis as rogoasted o the defonse of ony odnim, in moking any
seitfeiments, and iy enforcing oy right a}# cotribution ar indemnity ;igasmi-:t sny peeson. H oreauesied by thc
Company. such assistance may include, withouws © m?r wn. witendancy st heasnngs ord wiads and sssistance
sucuring and giving cvidenuy snd by oblarding the atlendance of svitresses.

4.75 fxch tasured shall notfy the Compaay of any domand 1o arbitrate o eladm agains an busared. anmd
any czhi w o demand armitration of @ claim. and s the cvent the Compasy clecis o proceed with arbitration.

skl coaperate i aty such procecding,

174 Mo fmsured sholll oxcept at the asured’s own Cxpanne. muke soy pavimemy, adomd sy babalsty,
! h 1
iputaic 1o ;h cewry of @ judgment agomnst the Insured. soitio any oluborg, svsume sy ohligsion or incure any

expense without the nrior waien consent of the Compnay,
F I )
ERN AUTTION AGATNST COMPANY

R cetion shadl Be agsinst the Company anless and unid the basored has fully comnplipd with ail terms and
conditians af this policy. und unless and unil {60 ameount of the Insured’s obligation o pay has been Hhaally

doelermmud either by ;udgnmm soatnst the Fnsured or by writden apreement of the Tnsared, the clunmant and

ihe Company.

4.9 i tn the evert of any payment snder (his poliey, the Company shall be subrogated o el the Insured's
rights of recovery against ooy Dorson of groanizaiion. The Insered shall oxgcute amd deliver such

struments and papers as may l;“_ reauired by the Company, and shall do whatever olse s necessary. o
o

secute such righis, The Fesared shall oo Ume o anvifung 1o projudice such rgbty,

£97 The Company shall pot exercise any sebrogstion righis agpingt another Insured, except with
respect iy eny edaim arising rom. wevolving, oF i connection wath any dishonest, frasdulent, criminal,

muligious, or meanonzily cvongful or hoembul 2ol oror or emirston of or personad injery caused by, such

"y

£ oM st oy il rensvinent

493 Any amauns recoverod throueh subrogation shall be spportioned s
of expemes meurred in enforcing subrogation. Sceopd, o repayinent of 2nv foss and oxpaase payments by
e Insured o excess of any deductible: Third, (o any loss and expense pavments by an ovcess currier on
Sehail of the insured: Fourth, o any loss and expense payments by gty primary carrier, inchetiing the
Company. o hehalt of the besered: und Tos w repaymoent of the Bsured’s deductible

IRt CEEAMURS IN POHICY TRERMS

i Except where othorwese oy gwided horeis, ro fart ol thig 2
erdorsement ssued w torm 2 pant ol this sobcy, end signed h'r =n jsr!h«nr" of representative of the Compuny.
Bfepther aatice o oan agent nor Rnowededge posseysed by an agent of by uny oiker person shal effect any
wrdver or change inoany porl of this poboy or csiop the Company frerrry oysestingg anve right wnder this poloy

PLPOO2a (8271 5/2647) Page 12 of 14
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$.081 The Named losurcd et e Campany o dwirng the gelicy peciad . i
it:.'i Trsured Bus i sy intoonse of duorsase By more thun 75 afior TR TRERY ]
rood alearaeys vt on Dlom T oo ke fRecinatinns, or (b REERY ATrigEbitn, THUrnECr 5“3\*‘ o

A :ite;' Narmed tnsured, Lpon receins of such nobices the Campiay soaorves the 1':'1!";*:. irs 4 fiuéc HETH ARSI

ter roeovaluate the sish sured onder ihis podicy and o fake appraprate snderwiiting soiton,

e Noamoed insared

4182 Inppstances other than those deseribed

shat notfy the Conrpany within o commergreily reasan
Named Insured secks to pdd or deiete on -.m-ﬁrnes* e o troey the Bst of insured atformevs on Bom 7 of the
Dyectarations ijpcm receipi of sech seuce. the Company roserves (i righis in 08 oo Gisgrduon, 0 fe-
cvahinite the risk insurcd under the r(‘—isf:\.' and w take aporonriate vadernwriting autdan,

ahle period N T:é:m: i, during the pulicy geried . thy

412 ASSIONMENT
May piahis or sleresis horedmder of any Tnsered may De assignud,
303 CANCELLATION OR NONRENWAL

4131 ihe Named insured iy cancel the policy by surrendering e policy o the Cempury {0 an

-
2

authorized representetive of the Company), or by writien aolicy to the € um;}.m} sutirng the date on which
the Named Insured proposes thut the eancolistien wall be effecnve. 1o the ovent the Named Tasured wuneols

the poficy, the Compuny shail be enitied 16 rewnn the customary “short rate” peviian ol ihe promiuny,

.F F

32 i the cvent the Named Tnsured hay Siled 10 pay whon due s preminm oy dedectible undes this o
anyv ather policy. o any ather mongy gwed o the il'Zu.,:;z:az:y. the Compuny may cancel this or any ather
salicy by weritten notice of cancgifation 1o the Named Insured. The notice shall state the date onowhich the
curcelation vwili be etfeotive, whieh shail be o fower than lon days fellowing the date of the notice. Such
aotice shall be ¢ifective and conclusive as to alt Fasureds horeunder. Proof of muiling shail be sufliciem

sract of ot and be effective dute of cepociintion stated Tnthe antice sholl baecome the ond date oi the

potiey period.

33 For sny roeson other thas aonpayment of seomdom or deduceible ssowet ot Sectien 243 .2
ingiudine byt not fnrted o iay materssb misreproseasiation. () substoniinl chunge o the nisk assumed. or (]
substantinl Breach of coniractual duties, conditions o warraniivs, the Compuey mey caneel ihis pobicy by
writton aobice of canceliation to the Named Insurcd,  The rouce shall stao the dute on which the

cancellation will bo ofTeeiive, which shall b no fewsr than forty-five days aller the date of the notee, Such

notice shafl e eflective and conclusive ag 1w all Insureds horeunder . Proof of matbing @ sufficient nroof uf
sutice and the effective cancelintion date stated in the rotice wikt become the end date of the policy period.

4134 inthe evont the Company cancels this policy for any reason, it wil compuie camed DECTFRL (Y 4
pr raie bases, The Compary may make any resyltant peentiom adjustments ol the L canceifuiion s
ciTentive, o7 25 soon thoreefier as is practicehle, |loceever, the payment or teader of uncarsed promium s nol
wgaihe
i3 H

congdition ufor 3 pro-reguesite oy canceiimion of the policy.
413135 The Company may decling 1o renew the poficy for sny resson,

4[4 FATEMENTS IN DFECLARATIONS ANDY APPLICATTION

414t By soceplanee of this r,}ﬂf%i:v cach [asured asrees, undersiands and waregnts that 1the Qaloments iry
3 poetlogy Do i -‘w»l:.;‘_’v ard o the ;*-n?!‘i(j;gl._irsri}g Yor euch g'}!“!f..?'i ‘H‘SE;L\, igugianct h*-'.' the

she Dechargtions, i tho appt
Company w0 (he bnsdred, are roe and correct, that the Beclarations and the applicaton furm 3 part of this

soboy, and that this pobicy 18 issued n rebiance upon dhe wuth of such represenistions and warrsnbes.

414 ERTIRE CUINTR ALY
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318 PARERALIZATION

i the Company makos revisions w ths policy form which wka offout duning the policy perioed, and such
sovistons would provide Ln ader coveragd than the prior rm wvithowt 2 addwional promium churge, then

1 wE 4an

dug podicy shail be deemed 1 have incorporeied those revisions as of thar gifective dute
419 NOTHES

Al poticed 10 be delbversd o the Named Tosured under this pabicy shall e mated Grst cluss pogage o the
Mamed tasured at the sddross showe in [em b ot the Decdarstions, untess Company (s notficd i writing of
3 ehange mn {hc mailing address of the Named fnsured, Al nouces w be detovered o the Company shall be

afed frst class postape to the Company ut the following addresst ALPS. 111 Nosth Higging, S 200
£ Bax i}t(}ﬂf. aMissoula, M S9RCTHE65%

[re witness whercof, the Company has cassed thiy policy 10 be issued and signed i Misseuln, Mantana by 58

iy

President and Secretary nd Countersigned un the Declaration page by & duly suthorized represenisinve uhihe

Company

CITORNEYS LIABILITY PROTECTION SOCIETY, INC., A Risk Retestion Group
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Reply Tor Denuiz M. Prince
Email: DPrince@princekeaiing. com

December 16, 2013

Via Facsimile: (702) 893-3789

Jeffrey D). Olster, Hsq.

Lewts Brisbois Bisgaard & Smith

43%5 South Rainbow Boulevard, Suite 600
i.as Vegas, Nevada 89118

Re: Tower Homes, LLC vs, William H Heoton, et al,
Dear Mr, Qister:

We are m receipt of Defendants’ Inttial Disciosure of Witnesses and Documents regarding
the above-referenced matter.  Reparding Defendants” disclosure of documents, we note that
Defendants identify such disclosures as follows: NWH's file relaiing to Tower Homes, LLC
(INWHO0000T-NWHO42236). Said documents were not included in Defendants’ Initial Disclosure.
Please accept this correspondence as our request for a copy of Bates Numbers NWHG00001
NWHO42236, on CD and/or on a flash drive, We will he happy to provide vour office a flash drive
to save a copy of the requested documents on. Further, should there be any documents claimed as
privileged, please also provide a Privilege Log regarding such claimed privilege documents. You
mgy contact my parategal, Pamela IKausky, should you need our office to provide you with a flash
drive 0 save the requested bates numbered documents,

Thank you for your attention to this matter. We look forward to hearing from vou soon.
Sincerely,

PRINCE & KEATING

fennis M., Prince

DMIP pmik
ec: Etic Tran, Bag
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Reply To: Benmiz M. Prince
Email: DPrinco@princekenting.com

December 16, 2013

Via Facsimile: {702} 893-3789

Ieffrey D. Olster, Bsqg.

I ewis Brisbols Bisgaard & Smith

185 South Rainbow Boulevard, Suite 6460
[as Vegas, Nevada 89118

Re:  Tower Homes, LLC vs. William H Heaios, ef i,

Dear Mz, Otlster

We are in receipt of Defendants’ Inftial Disciosure of Witnesses and Documents regerding
the shove-refersnced matier.  Regarding Dafandants’ disclosure of documents, we note that
Defendants identify such discloswres 88 fallows: NWiH's Sie relating to Tower Homas, 1.1LC
NWHOOUH01-NWH042236). Said documents were not included in Defendants’ Imitial Discloswre,
Plense accept this cotrespondence a8 GUF Fequcst for a copy of Bates Numbers NWHCO000T ~
NWHE42236, on CD and/or on a flash drive. We will be happy o provide your officc a flash drive
ty save a copy of the requested documnents On. Further, shounld there be any documents clalmed ag

ceicilomad, nleacs alsn provide a Privilege Log regarding such claimed privilege documents. You
- o 172 TV ﬁ.ﬂ".r‘{*ﬂ.
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Kapdy [0 Dennis M. Prince
Eradt: 4 inesa princekeaiing com

December 17,70

o
z

¥

Via Facsimile: (702) 893-3789

Jetfrey D Olster, Esq.

Lewis Brishois ﬂ]\&md!d & Smith

5385 South Rainbow Boulevard, Suite 600
Lag Vegas, Nevada 89118

B fonver Homes, 1LC vs, William H Hearon, et ol
Dicar My, Oister

This follows owr conversation of December 17, 2013 concerning the Defendant’s
disclosures pursuant 1o NRCP 16,1 in the above referenced case. Our discussion was held puhhm‘
o "}{'“R 2.34 in an etfort {0 reselve a da.s;c{‘n-wrv di‘%plitf‘: As vou know, on Ccotober 17, 2013
es held an Farly {ase Conference pursuant to NROP 161 Pursuant 1o NRCP 16,1 {ay D =f‘i}h
;{}ur L.IZ{LE}E 3 'ISCl{}wUIEEE ot witnesses as well as documents was due within 14 days. After the karly
Case Conference, we cirenlated a proposed Joint Case Conference Report, You reauesied on behalf
of your cl.mm‘s J? o and mncluding December 2, EOI 3, in which to make the required disclosures,
After | saw the request, [ contacted you personally to discuss why the disclosures could not be made
fimely.  You adviqe:ai that you had your client’s entire file In vour possession mmceming
representation of Tower Homes, LLC but needed o go through the file to determine if there was
any potentially pnwiemé documents. To accommodate you, we agreed they would be made
avatiable affer November 17, 2013

1"'\*

{"[

During our inttiat conversation, I advised vou that the {ile was the property of Tower
Homes, LLC, and rothing contained in the file would be privileged. You advised that Mr. Heaton
had ;Lprea{'?}ted Rodney Yanke in a personal injury marter. [ agreed that personal representation of
Mr. Yanke in an unvelated maticr was not required to be disclosed. [ further informed vou that if
2ny documenis wers going (0 he withheld that T would expect a privilege log.

Omn Decernber 17, 2013, we finally received vour client’s disclosure pﬁrauaﬂ o NRCP 161,
Ne documents were produced. On Decerber 16, 2013, we sent vou 2 letter advising that we had
not received the document production and requested that vou either download it 10 a disc or a flash
drive and produce it mn electronic format. 1 then called vour office on December 16, 2013, to have z
discussion. You did retumn the call, This led to our discussion on December 177
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i

documents (o seversl reasons. First, vou adwsed

vas a ot representation with Rod Yanke and we wvguld n

orelates to joint representation, Tower Homes,
representation by your clients concerning the subiect development project, We believe that wving o
sse Rod Yanke's consent 2s a condition to disclose is noth 75 more than an excuse o not produce
documents.  Second, vou indicated that your clients were demanding a confidentiality agreement.

As our client s the privilege helder, we will not agree to any mnﬁdennallw Moreover, there is no
hasis fO' vour chient to mamntain these Liummums are entitled to legal protection. Thurd, you also

suggeste } were may be a work product privilege without articulating the basis for the same.

l""h
et

e,

ﬁ

At this point, vou have not even identified the categories of documents that make up the so-

alled file. You have not prepared a prividege log @d:z"-n fing what decumenf'ﬁ were being withheid
rom production based upon a purporied privile )
action for legal malpractice is that the ut‘i(imm ‘Lf;r t privilege has been waived. Tower Homes,
[LLC was the entity that coniracied wiath the u‘zs:in-zducﬂ. pure:,-hasm nd responsible to hold the
security deposits in trust. The fact that Mr. Yanke may have been a member and/or managing
member of Tower Homes, LEC does not change the lepal relationship between Tower Homes, LLC
and Nitz, Walion & Heaton, Tower Homes, LLC 1 the clienl m this sitwation, not Mr, Yanke. The
fact that Mr. Yanke may be considered a chent for the purposes of attomey/client privilege o avoid
disclosure of information to others, does not change vour chent™s ohlipation to produce all relevant

documents in this case,

e

T
= AS i explained ¢ vou, by reason of filing an

EIC.

During our conversation, you gave me no tme frame {0 which o resoive this issue.
Moreover, vour clients were insisting on these conditions being satisfied before producing any
documents. Your client’s fatlure to timely comply with NRCP 16.1 1s impeding our ability o
prosecute this case. We cannot do anything uniess and until we have the file materials maintained
by vour clients. We cannot commence discovery, cannot retain an expert or dectde which
depositions to take. The discovery process has been halted by reason of your client’s faflure (o
comply with NRCP 16.1

A c‘;w"’mfﬁ" we will be moving forward with a Motion to Compel compliance with WNRCP
16.17s voluntary disclosare r@:z.mr{,memm We will be attaching this letter a3 an exhibit o our
Motion and we will be seeking attorney’s fees and costs. Based upon the motions that were

previgusly filed, as well as the positions taken since the Farly Case Conderence, we believe that
your client is engacged in the course of behavior that 15 designed to increase the time
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LEWIS
3R-SBOIS
YSGAARD
Y ST LLP

WTGHMEYS AT LAY
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Electronically Filed
01/15/2014 09:59:10 AM

V. Andrew Cass % i*M‘

Nevada Bar No. 005246 CLERK OF THE COURT
Drew. Cassi@lewisbrisbois.com

Jeffrey D. Olster

Nevada Bar No. 008864

Jeff. OQlsteralewisbrisbois.com

LEWIS BRISBOIS BISGAARD & SMITH Lip
6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118

Tel: 702.893.3383

Fax: 702.893.378%

Attorneys for Defendants

WILLIAM H HEATON and NITZ WALTON &

HEATON, LTD.

DISTRICT COURT
CLARK COUNTY, NEVADA
TOWER HOMES, LLC, a Nevada limited Case No. A-12-663341-C
hability company: Dept. No. 26
Plaintiff, DEFENDANTS’ OPPOSITION TO
PLAINTIFF’S MOTION TO COMPEL
VS. PRODUCTION OF DOCUMENTS AND

COUNTER-MOTION FOR PROTECTIVE

WILLIAM H. HEATON, individually; NITZ, | ORDER

WALTON & HEATON, LTD., a domestic
professional corporation; and DOES [ through | Date: January 31, 2014
X, inclusive, Time: 9:00 a.m,

Defendants.
(DISCOVERY COMMISSIONER)

Defendants William H. Heaton and Nitz, Walton & Heaton, Ltd. (collectively “NWH”), by

and through their attorneys, Lewis Brisbois Bisgaard & Smith, LLP, hereby oppose Plaintiff’'s

Motion to Compel Production of Documents. Defendants also counter-move for a protective

order pursuant to NRCP 26(c) and EDCR 2.20(f) establishing that NWH’'s file from the

underiying proceedings (1) can be viewed and used only by Tower Homes’ counsel of record in

this case; and (2) can be used only connection with this litigation, and not for any other purpose.
This opposition and counter-motion are based on the following memorandum of points and

authorities, the pleadings and records in this matier and any further argument and/or evidence that

4825-5326-8759.1
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may be presented at the hearing,.

DATED this it{ r}ay of January, 2014

1
FUNIP.

LEWIS BRISBOIS BISGAARD & SMITH Lip

.a"r. ",
-\_.‘ e
3 g B

T et Lo

V, Andrew Cass
l(evada Bar.No. 005246

Jétfrey D, Olster

Nevada Bar No. 008864

6385 S. Rainbow Boulevard, Sutte 600
Las Vegas, Nevada 89118

Attomeys for Defendants

Witliom H. Heaton and Nitz, Walton & Heaton,

L

4825-5326-8755.1 2
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DECLARATION OF JEFF OLSTER IN SUPPORT OF OPPOSITION TO PLAINTIFF’S
MOTION TO COMPEL AND COUNTER-MOTION FOR PROTECTIVE ORDER

I, Jeffrey D. Olster, declare as follows:

L.

LAy

4825-5326-8755.1

| am an attorney, duly licensed and authorized to practice law in the State of
Nevada. My office represents defendants William H. Heaton and Nitz, Walton &
Heaton, Ltd. (collectively “NWH™) in this case. As the handling attorney on the
case, | have personal knowledge of the following.

This declaration is offered in support of the following opposition Plaintiff’s Motion
to Compel and Defendants’ Counter-motion for Protective Order.

Plaintift™s Motion to Compel is set for hearing on January 31, 2014 at 9:00 a.m.
before the Discovery Commissioner. Pursuant to EDCR 2.20(f), Defendants’
Counter-motion for Protective Order should be heard with Plaintiff's Motion
because the Counter-motion is related to the same subject matter and involves
identical factual and legal issues.

Defendants’ Counter-motion for Protective Order is necessitated by the fact that
Tower Homes™ counsel is demanding unrestricted production of NWH’s underlying
files and will not agree to protect the confidentiality of the files from disclosure 1o
third-parties (i.e., to partics who are not parties 1o this case or to the subject
attorney-client relationship).  Additionally, there is no indication that Tower
Homes’ sole member, Rodney Yanke, has consented to an unrestricted disclosure
of NWH s files, etther on behalf of Tower Homes, or on his own behalf,

On October 17, 2013, the parties held their early case conference. As a courtesy. |
agreed to this early case conference date even though it was premature. NWH's
answer was not due, and was not in fact filed, until October 24, 201 3.

On November 8, 2013, Plainutf’s counsel comtacted me by e-mail requesting the
status of Defendants’ initial disclosures. In response, | apologized {or the delay,
which was attributable to the fact that the files are quite voluminous. The files are

in excess of 42,000 pages.

RA90




1 7. ! spoke with Plaintiff's counsel, Dennis Prince, on November 12, 2013. During
2 this call, I advised Mr. Prince that the file contains over 42,000 pages, and that we
3 needed more time to assess the confidenuality and privilege issues. Mr. Prince
4 agreed to accommodate our need for additional time to review the file. No specific
5 disclosure date was established.
6 8. In a letter to Plaintiff’s counsel dated December 10, 2013, 1 outlined the tssues that
7 needed to be resolved before any documents could be produced. (A copy of this
8 fetter is attached as Exhibit A). Primarily, Defendants needed to secure the
9 approval of Rodney Yanke, who 1s Tower Homes’ sole principal and manager, and
10 who was also represented in his individual capacity by Defendants in connection
11 with the underlying matters. Mr. Yanke is not a party to the instant action, but {as
12 detailed below), Defendants are still obligated to protect the confidentiality of Mr.
13 Yanke's information and file documents. Additionally, even though Tower Homes
14 is entitled to Defendants’ files for purposes of this legal malpractice action (subject
15 to exceptions). third-parties (i.c., persons who are not parties to the subject
16 attorney-client relationship) are not entitled to access to the file documents. As
17 such, it was necessary to put standard protections in place, such as a confidentiality
18 stipulation or order.
19 9, I discussed these issues during a telephone call with Mr. Prince on December 17,
20 2013, Mr. Prince refused to enter into a confidentiality stipulation to protect the
21 file from disclosure to third-parties. The only basis that Mr. Prince provided for his
22 refusal to enter into a confidentiality stipulation was “I don’t want t0.” Mr. Prince
23 also gave no indication that he had ever spoken with Mr. Yanke, or that Mr. Yanke
24 {either on behalf of Tower Homes or in his individual capacity) had agreed to
25 permit the public disclosure of NWH's files relating to the underlying development
26 or the underlying lawsuiis.
271
b
JSGAARD
IR U 4825.5326.8759.1 4
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1 10, In a letter to me dated December 17, 2013 (but not received by me until December
2 19), Mr. Prince provided a chronology of the procedural history and threatened to
3 file a motion o compel. Mr. Prince’s letter was largely unresponsive to our
4 concerns, stating that obtaining the consent of a joint client was merely an “excuse”
5 not to produce documents. Mr. Prince again failed to articulate any basis as to why
6 he would oppose a standard agreement to keep the files of the joint clients (Tower
7 Homes and Mr. Yanke) from falling into the hands of others who are not a party to
8 the subject attorney-client relationship,
g 11.  In a letter to Mr. Prince dated December 27, 2013, I responded to Mr. Prince’s
10 allegations and set forth extensive law supporting the concerns raised during our
11 December 17th telephone conference. (A copy of my December 27, 2013 letter is
12 attached as Exhibit B). Rather than responding to any of the law cited in my
13 December 27 letter, Plaintiff chose to file the instant Motion to Compel. Notably,
14 Plaintiff also fails to address any of the law cited in my December 27 letter in ifs
13 Motion to Compel.
16 12.  Attached as Exhibit C is a true and correct copy of the answer filed by NWH on
17 behalf of Mr. Yanke in one of the underlying lawsuits, Gaynor. ¢f al. v. Tower
18 Homes, LLC, et al., Case No. A541668.
19 13, Attached as Exhibit D is a true and correct copy of the “Order Granting Motion to
20 Approve Amended Stipulation to Release Claims and Allow Marquis Aurbach
21 Coffing, as Counsel for the Tower Homes Purchasers, to Pursue Claims on Behalf
22 of Debtor” from the Tower Homes bankruptcy proceedings.
23 | 14.  Attached as Exhibit E is a true and correct copy of the Tower Homes bankruptcy
24 irustee’s Ex Parte Motion to Enter Final Decree.
25 15, Attached as Exhibit F are true and correct copies of cited provisions from the
26 Restatement (Third) of The Law Governing Lawvyers.
27
LEws =
USGAARD
e 4825-6326-8758.1 S|
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16.  Attached ax Exhibit G is a true and copy of the listing for Tower Homes, LLC on
the website of the Nevada Secretary of State (as printed on January 9, 2014).
| declare under penalty of perjury under the laws of Nevada that the foregoing is true and

- carrect. ot
]

DATED this 1*__'_“____ day of January, 2014

N N
,ki {; N Q

- '\thﬂ.k ™ }“

Jeffrey D. Olster
< .

e, -

4825-5326-8758.1 5
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MEMORANDUM OF POINTS AND AUTHORITIES

s

L INTRODUCTION

This very unusual legal malpractice case arises out of a failed high-rise condominium
project. Plaintiff Tower Homes. LLC (hereafter “Tower Homes™) and its sole member, Rodney
Yanke, started to develop the project back in 2004, and sought the assistance of NWH for legal
representation.  The project failed before it was completed, largely due to a lack of funding and
Tower Homes” own misfeasance. Tower Homes and Mr. Yanke were subsequently sued by

purchasers (hereafter the “Tower Homes Purchasers™) who had paid earnest money deposits for

@« 0~ O B W N

units that were never built." NWH handled some transactional work relating to the project (e.g.,

el
Lo

NWH prepared the purchase contracts for the individual units) and also represented both Tower
H il Homes and Mr. Yanke in the lawsuits by the Tower Homes Purchasers.

12 The instant dispute giving rise to Tower Homes’ motion to compel and NWH’s counter-
13 | motion for profective order concerns the protections that should be atforded to NWH's files
14 relating to the underlying project and the Tower Homes Purchaser lawsuits. Specifically, the
15 primary issues are (1) whether Tower Homes, a Nevada limited hability company, is permitted to
16 freely share the confidential and privileged contents of NWH's files with third parties (c.g., the
171 Tower Homes Purchasers) without the knowledge and consent of Tower Homes’ sole member
18 (Mr. Yanke); and (2) if Tower Homes can somechow make this decision without the knowledge
19 ‘and consent of its sole authorized decision-maker, whether Mr. Yanke, who was also a client of
20 :N WH in his individual capacity, is entitled to assert any protection over the confidential and
21 privileged contents of the underlying ftles, which belong as much to Mr. Yanke as they do 10
22 INWH. According to Tower Homes™ counsel, he is free to share confidential files with the world,
23 despite the fact that the only person with legal authority to act for Tower Homes (Mr. Yanke} has

24 || not consented to such an unrestricted document disclosure, and even thought Mr. Yanke himself

25|
26

1 . . ) - -

In these underlying lawsuits with the Tower Homes Purchasers, Tower Homes and Mr. Yanke were
27 || accused of, among other things. wrongfully misappropriating the Purchasers’ deposits — in direct
contravention to the advice provided by NWH.

LEwis %8
BRIRESBOIS
BISGAARD

B ShATH LLP
v A i 4825-5326-8759.1 7
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1 |{ has an independent right to protect the contents of the files.
Tower Homes provides no factual or legal support for 1ts unwarranted positions in its
motion.  As discussed below, tt is questionable what authority Tower Homes’ counsel has to

permit the unrestricted disclosure of confidential and privileped and documents. Moreover, NWH

2

3

4

5 || still owes duties to Mr. Yanke (and to Tower Homes for that matter to protect confidential
6 || information (i.e., NWH’s files relating to the underlying representation), especially when there is
7 || reason to believe that this confidential information will be provided to persons who are not parties
8 || to either this lawsuit or the subject attorney-client relationship, and who are in an adverse position
8 [ as to both Tower Homes and Mr. Yanke. While Tower Homes 1s entitled to most of its file from
10 {i the underlying representation, adverse third-parties are not. Despite this clear confidentiality
11 || problem, Tower Homes’ counsel is inexplicably unwilling to enter into a standard confidentiality
12| stipulation to protect NWH™s files from unauthorized disclosure to adverse third-parties.
13 || Accordingly, Tower Homes® Motion to Compel should be denied, and NWH’s Counter-Motion
14 || for Protective Order should be granted.

15 )} 1L BACKGROUND

16 | A, The Project and Underlving Representation

17 This action arises cut of an attomey-client relationship between NWH and Tower Homes.
18 || (Complaint 19 5-7). In particular, NWH represented Tower Homes, as well as Mr. Yanke, with
18 || respect 10 a residential common interest ownership development known as Spanish View Towers
20 [} {hereafter the “Project™). {(Complaint € 6). As part of this representation, NWH prepared the
21 || purchase contracts for the individual condominium units for the Project. (Complaint § 9).

22 Due to financing issues, the Project was not successful, and construction was never
23 | completed. Many of the individuals who had paid eamest money deposits for units in the Project
24 [ (hereaiter the “Tower Homes Purchasers™) filed lawsuits against Tower Homes, Mr. Yanke and
25 || others seeking the return of their earnest money deposits. (Complaint § 15y NWH and Mr.

26 || Heaton represented both Tower Homes and Mr. Yanke (in his individual capacity) in these

27
28
LEWIS
USBOIS
USGAARD |
% SATH LLP
el A825-5326-8758.1 8
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11
12
13
14
13
16
17
18
19
20
21
22
23
24

251

26
27
28

underlying lu wsnits

B. The Tower Homes Bankruptcy

On May 31, 2007, approximately one-week after one of the underiying lawsuits was filed,
various creditors initiated Chapter 11 bankruptcy proceedings against Tower Homes. (/n re Tower
Homes, LLC, U.S. Bankruptcy Court, District of Nevada, Case No. BK-5-07-13208-BAM).
During the bankruptcy proceedings, the bankrupicy trustee determined that he did not intend to
pursue any claims on behalf of Tower Homes based on the loss the Tower Homes Purchasers’
earnest money deposits.

Ultimately, the Bankruptey Cowrt “authonzeld} the Trustee to permit the Tower Homes

Purchasers to pursue any and all claims on behalf of Tower Homes, LLC (the "Debtor”™) against

any individual or entity which has or may have any hability or owed any duty to Debtor or others

for the loss of the earnest money deposits provided by purchasers for units in the Spanish View
Tower Homes condominium project which shall specifically include, but may not be limited to,
pursuing the action currently filed in the Clark County District Court styled as Tower Homes,
LLC v William H. Heaton et al, Case No. A-12-663341-C." (See Exhibit D at 2:7-14).> Also,
according to this order, “any such recoveries shall be for the benefit of the Tower Homes
Purchasers.” (/d. at 2:19-20).

The Tower Homes bankruptcy cstate has been fully administered, and all funds required 1o
be disbursed under the applicable Plan have been disbursed. (See Exhibit E).

C. The Instant Case

Tower Homes filed its complaint in the instant action on June 12, 2012, NWH filed a
motion to dismiss (or, alternatively, for summary judgment) on July 19, 2012, NWH’s motion

was based on (1) Tower Homes’ fatlure to obtain the requisite Bankruptcy Court authorization for

? See, for example, attached Exhibit C, which is a copy of the answer that NWH filed on Mr. Yanke's
behalf.

3 The notable and obvious fact that this order does nor authorize Tower Homes 1o bring any action was the
basis for NWH’s most recent motion to dismiss. Notwithstanding the district court’s ruling denying the
motion to dismiss, NWH maintains that the mstant action is not properly authorized under federal law,
which only further heightens NWH's concerns about the salient confidentiality issues.

k 4825-5326-8758.1 9
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this action; and (2) Tower Homes® failure to timely bring this action within the statute of
KEmitations. The district court agreed with NWH that Tower Homes did not have the requisite
authorization from the Bankruptcy Court, but concluded that this *defect” could be cured. The
district court rejected NWH’s statute of limitations argument.

On December 11, 2012, NWH initiated writ proceedings before the Nevada Supreme
Court based on the denial of its motion to dismiss on statute of imitations grounds. On June 14,
2013, the Court 1ssued an order denying NWH’s writ of mandamus. The Court did not hear oral
argument, and did not reach the merits of the statue of hmitations dispute; rather, the Court merely

held that extraordinary relief was not warranted.

£ W MM O~ By M oW N .

While NWH’s writ was pending, on or about April 8, 2013, Tower Homes obtained
11 1l another order from the Bankruptcy Court that purported to authorize this action {attached Exhibit
12 I D). Because this new order still did not authorize Tower Homes to bring and maintain this action,
13 || NWH filed another motion to dismiss on July 26, 2013. The district court denied this renewed
14 || motion to dismiss. On October 7, 2013, Tower Homes served notice of entry of this order. NWH
15 || filed their answer to the complaint on Qctober 24, 2013.

16 Thereafier, the parties held their early case conference, which has culminated in the instant
17 &ispu{e regarding the unwillingness by Tower Homes™ counsel to agree 1o limif the review and use
18 || of NWH's files to the parties and counsel in this litigation only. The particulars of this discovery
18 [1 dispute are set forth in the above Declaration of Jeff Olster, 19 5-11, and are further discussed
20 | below,

211,  ARGUMENT

22 Tower Homes™ Motion consists largely of stock, generalized law that does not address the
23 || concerning and unusual circumstances of this case. While it is true that a client in a legal
24 || malpractice case is generally entitled to the attorney’s file (subject to some exceptions), this case
25 |lis very differemt. NWH is obligated by its duties under the Nevada Rules of Professional Conduct
26 |l to assure that confidential information (i.¢., its file from the underlying Project and lawsuits) is not
27 |l improperly disclosed. Here, Mr. Yanke has not been notified of, nor has he consented 1o, the

LEWIS 28 {i disclosure of NWH's files. This is critical, not only because NWH represented Mr. Yanke in his
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individual capacity in connection with the underlying proceedings, but also because Ay, Yanke is
the only person who is authorized to act on behalf of Tower Homes. Additionally. because of its
ongoing duty to preserve confidential information, NWH is obligated 1o seek to protect its file
from disclosure to others who are not a party to the attorney-client relationship. Neither Mr.
Yanke nor Tower Homes have provided any consent to permit NWH’s files 1o be disclosed to
adverse third-parties (such as the Tower Homes Purchasers) or to become public record.

A, NWH has an ongoing duty to safeguard the confidentiality of its files to

prevent against disclosure to persons who are not parties tu the attornev-client

refationship.

D e 0~ AW N

sl

NWH has an ongoing duty to safeguard the confidentiality of former clients’ information.

See Nevada Rules of Professional Conduct (“RPC™) 1.6(a),* RPC I.9{c};5 Stalk v, Mushkin, 125

anaedh.
il

Nev, 21, 28, 199 P.3d 838 (2009 (recognizing attorney’s duty of confidentiality based on RPC

—
N

[.6); Restatement (Third) of The Law Governing Lawyers (hereafter the “Restatement™) § 60

— ok
> W

(“TThe lawyer may not use or disclose confidential client information as defined in § 59 1f there 15

a reasonable prospect that doing so will adversely affect a material interest of the client.”)°

el
"

Confidential information consists of, among other things, the attorney’s file. Restatement

—_—
-l

§ 39 provides: “Confidential client information consists of information relating to represemtation

of a client, other than mformation that is generally known.” (Ex. F). Comment b to this section

——h ek
w o

then provides: “This defimtion covers afl information relating to representation of a client,

whether n oral, documentary, electeonic, photographic, or other forms.” (Emphasis added). (/d.)

]
<

In other words, the “confidential client information”™ that NWH must protect is broader than just

N N
M

b
L

A ep tawyer shall not reveal information relating to representation of a client unless the client gives
informed consent, the disclosure is impliedly authorized in order to carry out the representation, or the
disclosure is permitted by paragraphs (b) and {¢).” R.P.C. 1.6(a) (emphasis added). {Subsections (b) and
{(¢) are not applicable here).

NN
42 R -

5 .. . . - ”
“A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly

represented a client in a matter shafl not thereaffer . . . Reveal information relating 1o the represeniation

except as these Rules would permit or require with respect to a chent.” R.P.C. 1.9(¢c) (emphasis added}.

[LC I
-~ oD

s Copies of the Restatement provisions cited herein are attached as Exhibit F.

n
o0
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il

information that may be protected by the attorney-chent privilege or work produet doctrine; rather,
NWH is obligated to protect “all information relating to the representation of a client™ -- Le., the
-entire underlying file.

Though a client (e.g.. Tower Homes) has presumptive access to an attorney’s file,” an
attorney 1s not required to disclose documents when doing so may violate a duty of confidentiality
or non-disclosure that may be owed 10 another client. See Sage Realty Corp. v. Proskauer Rose
Goetz & Mendelsohn LLP, 689 N.E.2d 879, 883 (N.Y. 1997); Glade v. Superior Ct, 76
Cal. App.3d 738, 746-47, 143 Cal.Rptr. 119 (Cal. App. 1978). Moreover, the filing of a legal

O 0 3 O B WmW

malpractice action docs not change the fundamental fact that the attorney’s file remains privileged

oy
o

and confidential as fo sfrangers to the attorney-client relationship. “[Tihe mere institution of suit

v
b

against an attorney is insufficient to waive the attorney-client privilege as to third parties in 2

i
(g%

separate action that concerns the same subject matter as the attorney malpractice action.”

b
(S

Indusirial Clearinghouse v. Browning Mfg., 953 F.2d 1004, 1007 (5th Cir. 1992) (emphasis in

e
.

original}.

mach
n

The scope of these duties of confidentiality 1s magnified in a joint representation, such as

—ch
183

the representation at issue in this case (again, NWH represented both Tower Homes and Mr.

s N
~J

Yanke). “One co-client does not have the authority to waive the privilege with respect o another

co-client’s communications to their common lawyer.” Restatement § 75, Comment e (Ex. F). As

— ek
w oo

such, it follows logically that “/a} lawyer may deny a client’s request to retrieve, inspect, or copy

o
-

| documents when compliance would violate the lawyer's duty 1o another.” Restatement § 46,

! Comment ¢ (emphasis added) (Ex. F).

N M
[ L JER—§

ha
a2

” There are some exceptions to this general rule. For example, as discussed with Tower Homes’ counsel,
there are some communications in the NWH file berween Mr. Yanke and his personal injury attorneys, and
some communications between NWH and other joint ¢lients {other than Mr. Yanke). These documents are
irrelevant and privileged. Additionally, documents that are intended only for internal review by the firm
constitute non-discoverable work product. See Restatement § 46 and Comment ¢ (A lawyer may refuse to
disclose to the client certain law-firm documents reasonably intended only for internal review.””) (attached
as Ex. F). NWH has agreed to provide a privilege log with respect to these non-discoverable materials.
The crux of the parties’ dispute, however, is the general confidentiality of the otherwise “discoverable”
portions of the file.

o N N R M
o ~N O O b
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On this point, the Restatement further provides:

If two or more persons are jointly represented by the same lawyer in
a matter, a communication of either co-client that otherwise
qualifies as privileged under §§ 68-72 and relates to matters of
common interest is privileged as against third persons, and any co-
client may invoke the privilege, unless it has been waived by the
client who made the communication.

Restatement § 75 (emphasis added) (Ex. F).

Nevada courts have recognized this fundamental principle that, when there are joint clients,
each client’s communication with their attorney is privileged as to strangers to the attorney

client relationship. See In re Hotels Nev, LLC, 458 B.R. 360, 570-71 (D. Nev. 2011)

e
- W 0 ~ O O A~ W N -

(recognizing that “joimnt chients have a privilege agains{ third parties”™); Livingston v. Wagner, 23

vy

Nev. 53, 58, 42 P, 290 (18953} ("When a lawyer acts as the common attorney of two parties their

——lt
M

communications to him are privileged as {ar as concerns strangers.”).

—
£

In a normal legal malpractice case, where there 1s one client with actual authority to act,

—
o

and no third-parties with an active and ongoing interest in the proceedings, these fundamental

—de
o

duties do not present a problem. Moreover, even in this situation, typically the plaintiff client does

e
(9 )]

not want 1ts confidential documents (i.e., the files of its attormney) exposed to the entire world,

b
-~

which 1s why plamntiff clients and defendant attomeys routinely stipulate to protect the

i
18

confidentiality of the attorney s file. Here, in contrast, there is not just a theoretical concern about

-
)

unauthorized disclosure of the file. The bankruptey papers {e.g., Ex. I3} make it clear that this

M
-

action 1s somehow being (impropery) maintained for the benefit of the Tower Homes Purchasers.

M
N

Moreover, the unwillingness of Tower Homes' counsel to agree to a standard confidentialily

r
[\

stipulation (without articulating any reason, no less) further elevates the concern that NWH’s files

M
a2

will end up in the hands of strangers.

ra
o

Based on the foregeing black-letter principles and rules, the following are required before

h

NWH can disclose its files pursuant to NNR.C.P. 16.1:

b
%))

. Mr. Yanke, in his capacity as the sole member of Tower Homes, must

™I
o |

consent 1o the disclosure of the files;

[
o0
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e
&

Mr. Yanke, in his individual capacity and as a joint client of NWH, must
consent {o the disclosure of the files; and

. Reasonable protections must be put in place to assure the NWH’s files are
viewed and used only by parties to the attorney-client relationship, and that
these documents are not disclosed 1o strangers 1o the attorney-client
relationship. This can be accomplished with a standard confidentiality
stipulation.

B. By secking disclosure of NWH's files without any confidentiality protection,

Tower Homes ignores the foregoing ethical duties, as weil as the requirement

o W L S B W N

that Mr. Yanke consent to anv unrestricted disclosure.

i,

It is unfortunate that Tower Homes chose to file the Motion to Compel instead of

—t
N B

informally resolving these issues. Again, the solution - a standard confidentiainty stipulation — is a

.
L

simple one, Nowhere in the Motion does Tower Homes offer any viable factual or legal reason for

-y
Lo

not entering into a confidentiality stipulation. Instead, Tower Homes relies exclusively on the

—y
[ #5

premise that it is the holder of the privilege, and that it may waive the privilege if it chooses. As

=y
192

detailed above, Tower Homes™ position ignores the facts and law detailed above; namely (1) that

—y
|

Mr. Yanke is the only person authorized to waive the privilege for Tower Homes; (2) that Mr.

i
)

Yanke is independently entitled to assert the privilege and protect the entirety of NWH's files on

b
o©>

his own individual behalf; and, most importantly, (3) that no privilege or right of confidentiality is

]
o

waived as to strangers to the attorney-client relationship.

o
—t

Tower Homes™ counsel argues that NWH does not need Mr. Yanke’s consent to produce

M)
ho

| its file because the entity is the sole clienl for purposes of the attornev-client privilege. This

)
W

| argument is misplaced at several levels.

o

First, as discussed above, NWH also represented Mr. Yanke individually, not just Tower

[\
o

Homes, i the underlving lawsuits, {See, e.g., Ex. C). Accordingly, Mr. Yanke, separately and

B
L)

| independently from whatever nights Tower Homes may or may not have, has a right fo restrict

M
=~

disclosure of his attorney’s files. As discussed above, Tower Homes does not have the authonty

ha
o0

LEWIS to waive the atiomey-client privilege with respect to Mr. Yanke's communications with NWH.
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ot

See Restatement § 75, Comment e (Ex. E). Mr. Yanke has a separate and independent right to
prevent the disclosure of confidential information to third-parties. [fd; In re Hotels Nev., supra,
458 B.R. at 570-71; Livingston, supra, 23 Nev. at 58,

Second. even as to Plamntiff itself, Tower Homes, as an inanimate entity, can only act
through its agents. Tower Homes notably concedes as much in its Motion, as it quotes the
United States Supreme Court’s Weintrauh case for the propositions that (1) a corporation must act
through its agents because an mmanimate entity cannot speak directly to its lawvers; and (2) the
power to waive the corporate attorney-chient privilege rests with the corporation’s management

and is exercised by its officers or directors; and (3) privilege tssues must be exercised in the best

o S e B I = T 4 | S - S 7L E

o ¥

interests of the corporation, (Motion at 14:10-21).

i
b

Here, the only authorized agemnt of Tower Homes is Mr. Yanke, who is the sole manager of

* Under Nevada law, limited liability companies can only act through their

e
)

Tower Homes.

sl
3

managers. See NRS 86.071 (defining “Manager™ as “a person, or one of several persons,

—r
.

designated in or selected pursuant to the articles of organization or operating agreement of a

—h
n

limited-liability company to manage the company.™); NRS B6.291(1) (“Except as otherwise

_—
a5

provided in this section or in the articles of organization or operating agreement, management of a

—a
~f

limited-liability company is vested in its members in proportion to their contribution to its capital,

—a
oo

as adjusted from time to time 1o reflect properly any additional contributions or withdrawais by the

susibe
o0

members.”™).  Accordingly, even as ro just Tower Homes, only Mr. Yanke can authorize a waiver

M
o

of any privilege. Tower Homes™ counsel provides no representation, let alone evidence, in the

(W *
—

Motion that any authorized consent from Tower Homes has been obtained.

N
M

The authorities cited in the Motion by Tower Homes’ alleged counsel on these issues are

bJ
L

inapposite. Specitically, Tower Homes ciles to Momigomery v. Etreppid Techs., LLC, 548 F.

Supp. 2d 1175 (D. Nev. 2008} and /n re Grand Jury Subpoenas, 902 ¥.2d 244 (4™ Cir. 1990),

N M2
of

netther of which 1s a fegal malpractice, and neither of which confront the unique circumstances

NN
-~ P

8 Gee attached Exhibit G, which is a copy of the Nevada Secretary of State’s official record for Tower
Homes, LLC. This official record shows only one member - managing member Rodney Yanke .

o
0
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presented by the mstant case.

In Montgomery, the issue was whether a former LLC member was actually a client of the
attomey. The instant case is fundamentally distinguishable on this point, as it is undisputable that
NWH also represented Mr. Yanke in his individual capacily — separate and apart from Mr,
Yanke's role as sole manager of Tower Homes LLC. (See Ex. C). In any event, in Montgomery,
the court ultimately concluded that privileged materials did nof need to be disclosed to a stranger
to the attomey-client relationship. Thus, even though the case is cited by Tower Homes,

Montgomery actually reinforces the {undamental salient point that NWH’s files in this case should

© 0 ~N D R W e

not be produced without an adequate confidentiality order because of the likehhood that the files

v
o

will end up in the hands of third-parties.”

.
e

‘The case of In re Grand Jury Subpoenas is similarly unhelpful for Tower Homes, which

—
B

cites the case for the proposttion that “disclosure of privileged information to a third party waives

the privilege.” /d., 902 F.2d at 248. As a general proposition, of course, this is true. Tower

-k ik
B W

Homes, however, identifies no waiver of any privilege here (i.c., the disclosure of privileged

—
o

information to someone who is not a party to the subject attorney-chient relationship). Indeed, this

_—y
o

type of unauthorized and improper disclosure is precisely what NWH is seeking to prevent.

e
p

Finally, as with the Momrgomery case, the court in Grand Jury Subpoenas actually reaffirms the

w—h-
0o

salient controlling legal principle: “[A] joint defense privilege cannot be waived withowt the

v
€O

consent of all parties who share the privilege” Id. at 248 (emphasis added).

P
<

Accordingly, the case law cited by Tower Homes actually supports NWH’s position that

M
b

Mr. Yanke's consent and a confidentiality order are required before NWH’s file can be disclosed

ho
M

in this case,

NN NN
< G b W

¥ The Montgomery case also did not present the issue of whether the corporate entity was actually
authorized to act on its own behalf,

NN
¢ R |
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C. The Maotion to Compel and the request for attorneys’ fees should be denied.

As ecstablished by the foregoing, Tower Homes® Motion to Compel should be denied.
Tower Homes has failed to adequately meet and confer as required by N.R.C.P. 37(a)(2WA)." and
neither NWH nor Mr. Yanke - nor Tower Homes for that matter ~ are required to disclose
documents that are likely to end up in the hands of strangers to the attorney-client relationship.
There must be an assurance that NWH’s files will be protected from unauthorized disclosure.

Even if Tower Homes' Motion were somehow and hypothetically to be granted, an award
of attorneys’ fees is not warranted. N.R.C.P. 37(a)(4) provides that an award of expenses and fees
15 not warranted if “the court finds that the motion was filed without the movant’s first making a
good faith effort 1o obtain the disclosure or discovery without court action, or that the opposing
party ‘s nondisclosure, response or objection was substantially justified, or that other circumstances
make an award of expenses unjust.”

As detailed above, Tower Homes did not make a good faith effort to obtain the documents
without court action. Tower Homes has completely ignored the authorities cited in defense
counsel’s December 27, 2013 meet and confer letter (Lixhibit B), even in 1ts Motion. Additionally.,
Tower llomes has effectively caused this dispute by refusing to enter into a standard
confidentiality stipulation. The only basis for this refusal offered by Tower Homes' counsel
during the meet and confer process was I don’t want to.” This is a patently insufficient
explanation given the unique privilege and confidentiality issues implicated in this case.

Morcover, anv award of expenses and/or fees 1s also wholly inappropriate because NWH's
position, which is mandated by the Nevada Rules of Professional Conduct and general ethical

principles, was “substantially justified,” and an award of expenses would be “unjust” See

10 “The motion must include a certification that the movant has in good faith conferred or attempted to
confer with the party not making the disclosure in an effort 1o secure the disclosure without court action.”
N.RCP. 3Na)2XA) Though Tower Homes’ counsel attempts to satisfy this requirement in the Motion,
counsel otfered no legal support for his position prior to filing the Motion, and offered no explanation for
his refusal to stipuiate to confidentiality. Furthermore, counsel does not address the authorities cited in

- defense counsel’s 12-27-13 letter (Ex. B} in the Motion. As such, Tower Homes did not make the requisite
good faith attempt to resolve the parties” dispute before {iling the Motion,

4825-5376-8758.1 17
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N.R.C.P. 37ax4). The Restatement sets forth NWH’s duties under the circumstances of this case

as follows:

A lawyer generally is required to raise any reasonably tenable
objection to another’s aftempt (o obtain confidential client
information (see § 59) from the lawyer if revealing the information
would disadvantage the lawyer's client and the chent has not
consented {sce § 62), unless disclosure would serve the client’s
interest (see § 61).

Restaternent § 63, Comment b (emphasis added} (Ex. F). It would certainly be “unjust”™ 1o
sanction NWH for taking a position that the Rules of Professional Conduct require it to take.

D. MNWH is entitled to a protective order with respect to its files.

The forepoing establishes not only that Tower Homes' Motion should be denied, but also

that NWH is entitled 1o a protective order.

Upon motion by a party or by the person from whom discovery is
sought, accompanied by a certification that the movant has in good
faith conferred or attempted to confer with the other affected parties
i an effort to resolve the dispute without court action, and for good
cause shown, the court in which the action 1s pending may make any
order which justice requires to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or expense,
including one or more of the following . . . (2) that the discovery
may be had only on specified terms and conditions.

N.R.C.P. 26{c). The “specified terms and conditions™ of the protective order should mandate that
NWIH’s file can be produced in this litigation, but that the documents in the file:
(1}  Can be viewed and used only by Tower Homes’ counsel of record in this case; and
(2} Can be used only connection with this titigation, and not for any other purpose.
These protections will ensure that Tower Homes has access to NWH's files for purposes of

prosecuting this alleged legal malpractice case, but also that confidential and privileged

information is not disclosed to strangers to the atiorney-client relationship.

4825-5328-8759.1 18
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IV. CONCLUSION

Based on the foregomg, defendants William M. Heaton and Nitz, Waiton & Heaton, Ltd.
respectfully request that Tower Homes™ Motion to Compel be denied, and that their Counter-
Motion for Protective Order mandating that the confidentiality of Defendants’ file be maintained
be granted. |

b
DATED ths ___E__ day of January, 2014
LEWIS BRISBOIS BISGAARD & SMITH vcep
oy R“«. o
N
___j r,-'".}‘k_ : ﬂ
By R i‘m J“"; Y
V. Andrew Cass
Nevada Bar No. 005246
-Jeffrey D. Olster
Nevada Bar No. 008864
6383 S, Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Attorneys for Defendanis
Witliam 1. Heaton and Nitz, Walton & Heaton,
Lid
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1 CERTIFICATE OF SERVICE

2 Pursuant to N.R.C.P. 5(b), I certify that [ am an employee of Lewis Brisbois Bisgaard &
3 1 Smith LLP, and that on this [ 3 day of January, 2014, a true and correct copy of the foregoing
4| DEFENDANTS' OPPOSITION TO PLAINTIFF'S MOTION TO COMPEL
5| PRODUCTION OF DOCUMENTS AND COUNTER-MOTION FOR PROTECTIVE
6 || ORDER was hand delivered at the address stated below.

2

8 |l Dennis M. Prince

g Eric N. Tran

Prince & Keating

3230 South Buffalo Drive, Suite 108
Las Vegas, Nevada 89117

P {702)228-6800

F. (702} 228-0443

Attorneys for Plaintiff

— b ewd e
B N - O

. o
ARSI W P
By: / z{aé}“’/ &,{_ﬂ} £ F )L
An Employce of LEWIS BRISBOIS
BISGAARD & SMITH LLP

"
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LEWI|S 6385 8. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118
E,ggmlg felephone: 702.893.3383
&SMITHLIP Fox: 702.893.3789
ATIORNEVS aF Law www lewishirisbols.com

JEFFREY D. OLSTER De{:ember 101 2041 3 File Na.
Direct DsaL: 702.693 4319 27039.13
Jere OLSTERZDLEWISBRISBOIS.COM

VIA U.S. MAIL

Dennis M. Prince

Eric C. Tran

Prince & Keating

3230 &. Buffalo Drive, Suite 108
Henderson, Nevada 89117

Re: Tower Homes, LLC v. Heaton, et al,
Clark County District Court, Case No. A-12-663341-C

Dear Counse!:

Defendants’ initial disclosure statement is attached. With respect to the documents,
there are several issues that need 1o be resolved before any documents can be produced:

1. Approval by Rodney Yanke -- As you are aware, Nitz, Walton & Heaton, Ltd.
represented Mr. Yanke in addition to Tower Homes, LLC. Mr. Yanke, however,
is not a party to these proceedings. We therefore need to obtain Mr. Yanke's
consent before producing any communications between Mr. Yanke and the firm,
as well as any other documents that may otherwise be privileged or protected
from disclosure. We can attempt to obtain to procure this consent from Mr.
Yanke, but do not want to contact Mr. Yanke directly without your consent, as he
was the sole member of Tower Homes, LLC.

2. Confidentiality Stipulation -- Though Tower Homes, LLC is generally entitled to
its files relating to the subject representation (subject to exceptions, for example,
for certain types of work product), the documents are still protected as to third-
parties, especially as to parties in an adversarial position to Tower Homes, LLC,
Mr. Yanke and/or the firm. Accordingly, please advise if you are amenable to
entering into a confidentiality stipulation which would preclude anyone but you
(and your agents) from seeing any of the documents, and limiting use of the

ARLASTA » BEAMBACHT « BOSTON » CHARLESTON « CHOAGD « DALLAS « CEMVER « FORTLALDERDAE » HOUSTON » LA SRANTA » LARAYETTE + LAS VE(SAS » LOF ARGELES + BARLISCO R Ty

HEH QRLEANS + FEW YCRK « NDWARK = DFANGE COLNTY » PHOENIN « SACIRARNENTD » S50 BERNARDING + SAN DEGS « SR FRANDISCD » SEATTLE » TAMFA » Teh AT ULA « TR
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Dennis M. Prince
December 10, 2013

Fage 2

documents to this litigation only. if you are not agreeable to this stipulation, we
will seek a protective order,

. Privileged Documents -- As we have discussed, the firm's file contains over

42,000 pages. Some documents that happen to be contained in the file involve
irrelevant and privileged communications {e.g., correspondence between Mr.
Yanke and his personal injury attorney}. Other documents constitute protected
work product, even as to Tower Homes, LLC. We will provide a privilege log

with respect to these documents once we have a final resolution on issues 1 and

2 above.

Please let us know your thoughts on these Issues. Thank you.

Sincerely,
Jeff Obsten

Jeffrey D. Olster of
LEWIS BRISBOIS BISGAARD & SMITH LLp

cc: V. Andrew Cass {via e-mail)
William H. Heaton (via e-mail)

LEWIS BIUSBOIS BISGAARD & SMITH LLE v lewisheisthois.com
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LEWl S 6385 8. Rainbow Boulevard, Suite 600
- Las Vegas, Nevada 89118
?{@(I;SEQJS Telephone: 702.893.3383

&SMITHILIP Fax: 702.893.3789
ATICTRNEYS AT Law  Www. lewidsDrisbois.com

JEFFREY D, OLSTER December 271 2013 File No.
DirecT Dial: 702.683.4319 27303813
JEFF OLSTERCDLEWISBRISBOIS. SOM

VIA E-MAIL AND U.S. MAIL
dprince@princekeating.com

Dennis M. Prince

Prince & Keating

3230 8. Buffalo Drive, Suite 108
Henderson, Nevada 89117

Re: Tower Homes, LLC v. Heaton, et af
Clark County District Court, Case No. A-12-663341-C

Dear Mr. Prince;

This letter is provided in response to your letter, dated December 17, 2013 (which
was faxed on December 18 and received by me on December 19). First, we provide some
carrections to the chronology of events set forth in your letter. Second, we further address
the substantive confidentiality and privilege issues, which were first raised in our December
10 letter and then discussed during our call on December 17.

Chronoilogy

We agreed to your noticed date of October 17, 2013 for the early case conference,
despite the fact that this date was technically premature, as Defendants’ answer was not
due untit October 24, 2013,

On November 8, 2013, your office contacted me by e-mail requesting the status of
our initial disclosures. In response, | apologized for the delay, which was attributable to the
fact that the file, as you can imagine given the length, complexity and scope of the
underlying representation, was quite voluminous. We then spoke on November 12, 2013.
During this call, | advised you that the file contains over 42 000 pages, and that we needed
more time to assess the confidentiality and privilege issues. You did agree fo
accommaodate our need for additional time.

ATLARE S ¢ BEAUSADNY o BOSIOM » CHARESTON » CHICAGD « DALLAS » DEPRER » FORTUAUCERDALE » FOUSION « LASUIMEA « LAFAVETIE « LASVEGAS » LOS SNGELES « RAADISON CIRUNTY

REV LRSS + WEW B0 » BEWMARE « CRANGE COUNTY « BROIMD = SACRARERTD « SAN BERARTRNC » SAM DRG0 « LAMFRANDISCT « SEATRE » TARPE » ERFDRA « TN
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Bennis M. Prince
December 27, 2013
Page 2

On November 27, 2013, | provided approval for your proposed Joint Case
Conference Report (with one minor revision). | also advised that | would soan be providing
you with a propasal for the handling of the documents.

We provided this proposal to you in my December 10, 2013 letter {(which you do not
mention in your December 17 letter). In this letter, we provided further clarification on the
applicable confidentiality and privilege issues. First, we reminded you that Defendants
also represented Rodney Yanke individually in connection with the underlying development
and civil proceedings. As such, Mr. Yanke's consent was required before any documents
could be produced, but that, given your representation of Tower Homes, we needed to
discuss with you who would contact Mr, Yanke.

Second, we explained that, while Tower Homes, LLC is generally entitled to its files
{subject to exceptions), the documents are still protected as to third-parties, especially as
o parties in an adversarial position to Tower Homes, Mr. Yarnke or Defendants. As such,
we asked if you were amenable to entering into a confidentiality stipulation which would,
among other things, permit you (and your agents) access to the documents, but not
adversarial third-parties,

rinally, we reiterated that there are some materials in the file that are privileged
even as to Tower Homes, and expressed cur willingness to provide a privilege log for
these documents.

We spoke on December 17, 2013.% During this call, we discussed our substantive
position on the confidentiality and privilege issues in more detail. A further discussion on
these issues is contained below.,

Substantive Confidentiality and Privilege Issues

The first issue, as you note, is the firm’'s joint representation of both Tower Homes
and Mr. Yanke. You state that Tower Homes, as a joint client, has equal access to the
files, and that we are asserting this issue as an "excuse to not produce documents.” As
you know, Mr. Yanke is the sole member and manager of Tower Homes, LLC, so it is
curious that you are dismissive of this issuse.

' On this point, you indicated during our call that you did not have a problem with
Defendants contacting Mr. Yanke to obtain this consent. f your position is otherwise, please
advise as soon as possible.

Zin your December 17 letter, you state that you sent us a letter on December 16 requesting
the document production in electronic format. We have not received this letter,

LEWS BRISBOIS BISGAARD 2 SMITH LIP » waw lewisbrishois.com
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Dennis M. Prince
December 27, 2013
Page 3

More fundamentally, Defendants are not looking for an “excuse” not to produce
documenis. Rather, Defendants have an ongoing duty to safeguard the confidentiality of a
former client's information. See, e.g., RPC 1.6{a);” RPC 1.9(c)." The Restatement (Third}
of The Law Governing Lawyers (hereafter the "Restatement”) provides, in relevant par:

[Dluring and after representation of a client . . . the lawyer may
not use or disclose confidential client information as defined in
§ 59 if there is a reasonable prospect that doing so will
adversely affect a material interest of the client or if the client
has instructed the lawyer not to use or disclose such
information.

Restatement § 60 (emphasis added).

Restatement Section 59 {which is referenced above in Section 60} provides:
“Confidential client information consists of information reiating to representation of a client,
other than information that is generally known.” Comment b to this section then provides:
“This definition covers all information relating to representation of a client, whether in oral,
documentary, electronic, photographic, or other forms.” In other words, "confidential client
information” is broader than the attorney-client privilege, and covers the entirety of the file
{save for generally known materials such as filed pleadings, and you already have access
to all such pleadings).

Given these principles, Defendants are obligated to seek the protections we are
asking for in this case:

A lawyer generally i1s required o raise any reasonably tenable
obiection 1o another's attempt to obiain confidential client
information (see § 59} from the lawyer if revealing the
information would disadvantage the lawyer’s client and the
client has not consented (see § 62), uniess disclosure would
serve the client’s interest (see § 61).

Tup iawyer shall not reveal information relating to representation of a client unless the client

gives informed consent, the disclosure is impledly authorized in order to carry out the
representation, or the disclosure is permitied by paragraphs (b} and (¢).” RPC 1.6(a).

fop lawyer who has formerly represented a client in a matter or whose present or former
firm has formerly represented a client in a matter shall not thergafter . . . Reveal information relating
10 the representation excepl as these Rules would permit or require with respect o a client.”
RP.C.1.9{c).

LEWES BRISBOIS BISGAARD & SMITH LLP « waww lewishrisbois.com
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Dennis M. Prince
December 27. 2013
Page 4

Restatement § 63, Comment b,

The importance of this issue is magnified here given your unwillingness to enter into
a standard confidentiality stipulation. Though a client (e.g., Tower MHomes) has
presumptive access to an attorney’s file (subject to exceptions), an attorney is not required
to disclose documents when doing so may violate a duty of confidentiality or non-
disclosure that may be owed lo another client. See Sage Realty Corp. v. Proskauer Rose
Goetzr & Mendelsohn LLP, 689 N.E.2d 879, 883 (N.Y. 1887); Glade v. Superior Ct, 76
Cal.App.3d 738, 746-47, 143 Cal.Rptr. 118 (Cal. App. 1978).

Moreover, “[olne co-client does not have the authority to waive the privilege with
respect to ancther co-client's communications to their commaon lawyer.” Restatement § 75,
Comment e. As such, it follows logically that “[a] lawyer may deny a client’s request to
retrieve, inspect, or copy documents when compliance would violate the lawyer's duty to
another.” Restatement § 46, Comment ¢.

On this point, the Restatement further provides:

If two or more persons are jointly represented by the same
lawyer in a matter, a communication of either co-client that
otherwise qualifies as privileged under §§ 68-72 and relates to
matters of common interest is privileged as against third
persons, and any co-client may invoke the privilege, unless it
has been waived by the client who made the communication.

Restatement § 75 {emphasis added).

You maintain that the privilege has been waived by virtue of Tower Homes' filing of
the instant lawsuit. However, “the mere institution of suit against an attorney is insufficient
1o waive the attorney-client privilege as to third parties in a separate action that concerns
the same subject matter as the attorney malpractice action.” [ndustrial Clearinghouse v.
Browning Mfg., 553 F.2d 1004, 1007 (5th Cir, 1892} (emphasis in original).

In other words, Mr. Yanke has the right to invoke the attarmey-client privilege as to
documents that may end up in the hands of third persons. This privilege has not been
waived by Mr. Yanke, or by Tower Homes for that matter. Accordingly, without any
assurance that confidential information {e.g., the entire file) will not be provided to third-
parties (e.g., the Purchasers), Defendants have a duty to maintain the confidentiality of

their files.,

LEWIS BRRISRCIS BISGAARD & SMITH 1P » www lewisbisbols com
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The second, closely-related issue is our request for a standard confidentiality
stipulation, which would limit access of the file to you (and your agents), and would provide
that the documents can be used only in this case. You are curiously unwilling to enter into
this stipulation. When | asked you why, the only basis you provided is "l don't want to.”

Again, even as to Tower Homes (in addition to Mr. Yanke), Defendants have a duty
to safequard confidential information. See RPC 1.6(a}, 1.9(c); Restatement, supra, §§ 59,
60, 63 and 70; Sage Rsally, supra, 689 N.E.2d at 883, Glade, supra, 76 Cal.App.3d at 746-
47. A client's mere filing of a legal malpractice lawsuit does not waive the confidential or
privileged naturg of the attorney's file as to adverse parties. See Industrial Clearinghouse,

supra, 953 F.2d at 1007-1008.

Given the unigue posture of this case, Defendants are simply requesting a
reasonable assurance that their files will not be provided to adverse parties, such as the
FPurchasers. If you are in fact representing the interests of Tower Homes (as required by
your duties under the law), then it is unclear why you would not agree to a stipulation that
allows you to have access to the files, while at the same time protecting the files from
adverse third-panies.

Finally, there are additional portions of the files that are privileged in this litigation.
We discussed one example - the communications between Mr. Yanke and his personai
injury attorneys. QOther examples include Defendants’ communications with other joint
clients, as well as documents intended only for internal review by the firm.  See
Restatement § 46 and comments. We have agreed to provide a privilege log with respect
to these non-discoverable materials.

The primary dispute, however, 5 your unwillingness to agree {o protect the
confidentiality of Defendants’ files relating to the representation of Tower Homes and Mr.
Yanke. Typicaily, former clients who sue their attorneys for malpractice readily agree to a
confidentiality stipulation. While clients certainly have presumptive access to their files
(again, subject to some exceptions) for their own use in a malpractice case, they generally
don't want to the files open to the world, and are willing to take reasonable measures to
protect the files from disclosure, especially as 1o potentially adverse third-parties.

if you are not amenable to our proposed confidentiality stipulation, please provide
us with authority establishing that Defendants have no duty to protect confidential and
privileged client information from third-parties who may seek to use this information in an
adverse manner. Absent any such authority, we will proceed with our motion for protective

order.

LEWWES BRISBOIS BISGAARD & SMITH LLP » wavw lewisbrishois. com
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Dennis M. Prince
December 27, 2013
Page 6

Again, we remain amenable to avoiding the time and expense of motion
proceedings if you will merely stipulate to protect the confidentiality of the files. | will make
myself available if you would like 1o further discuss these issues,

Sincerely,
Jeff Olsten

Jeffrey D. Olster of
LEWIS BRISBOIS BISGAARD & SMITH LLP

cc: V. Andrew Cass (via e-mail)
William Heaton (via e-mail}

LEWAS BRISBOIS BISGAARD & SMITH LLP = www lewistrishols.com
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INITZ, WALTON & HEATON, LTD. —
1601 S. Tenth Street, Suite 201 ( M F0N

i Las Vegas, Nevada 89101 cUERK £ THE COURT

Attorneys for Defendant Rodney C. Yanke
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

| ALLISON GAYNOR, an individual; | CASENO.. A-541608

S I BARBARA CHANDLER, individually and as | DEPT. NO.. Xli

I TRUSTEE OF THE SARALEE M. BOWERS |

TRUST, MELVA NEVADA BROWN, an '

| individual; RICHARD GOODALL, an

11 fjindividual; HAROLD & CARQOL HERZLICH,

individuals; ROBERT EMBLETON, an

12 |individual, DAHN MIDORA, an individual;

ARTHUR WILLIAMS, an individual,

13 | LARRY & JUDY SHIFFMAN, individuals;

EDWIN & GAIL EDEJER, individuals;

14 1JUDGE ANGEL COQLEY, an individual;
DEBRA JONLS, an mndividual; and ABE

15 §SIEMENS, an individual,

10

ANSWER TO PLAINTIFFS® FIRST
AMENDED COMPLAINT

16 Plaintiffs,
170 V5,

18 FTOWER HOMES, LLC,, a Nevada limited
liability company; RODNEY C. YANKE, an

19 Findividual;, AMERICANA LLC dba
AMERICANA GROUP, a Nevada limited

20 filiabiity company; MARK L. STARK, an
individual in his capacity as a broker,

21 HJEANNINE CUTTER, an individual in her
capacity as an agent; DAVID BERG, an

22 |individual in his capacity as an agent; DOE

REAL ESTATE AGENTS I through X,

23 {individually, DOE REAL ESTATE

BROKERS [ through X, individuzlily, ROE

REAL ESTATE CORPORATIONS I through

X, inclusive,

De{endants.

1

.

DEFENDANT RODNEY C. YANKE'S
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DEFENDANT RODNEY C. YANKE’'S ANSWER
TO PLAINTIFFS' FIRST AMENDED COMPLAINT

Comes now Defendant, RODNEY C. YANKE (“Yanke™), by and through his attorneys of
record, William H. Heaton and James A. Fontano of the law firm NITZ, WALTON & HEATON,
;L'I‘i}., and 1n answer to the claims and causes of action that are asserted in the First Amended

Complaint filed by the above-named Plaintiffs on or about October 24, 2007 (*Maimntifts’ First

Amended Complaint™), admits, denies and alleges as follows:

1. Answering the allegations in Paragraph 1 in the Jurisdiction and Venue section in
Plaint:ffs’ First Amended Complaint, Yanke admits that the Eighth Judicial District Court has

jurisdiction to hear claims and causes of action that have been asserted by Plaintiffs, but denies cach

and every other allegation in said Paragraph 1.

2. Answering the allegations in Paragraph 2 in the Jurisdiction and Venue ssetion in
Plaintiffs’ First Amended Complaint, Yanke admits that the Eighth Judicial District Court has
| personal jurisdiction over Yanke for purposes of the above-captioned litigation, but denies each and
every other allegation in said Paragraph 2, including all discreet subparts.

3. Yanke admits the allegations in Paragraph 3 in the Junsdiction and Venue section in

Plaintiffs’ First Amended Complaint.
4. Yanke denics the allegations in Paragraphs 4, 5,6,7,8,9, 10, 11,12, 13, 14, 15, 16,
| 17,18, 21,22, 23, 24, 25 and 26 in the Pariies section in Plainti{fs’ First Amended Complaint upon
grounds that Yanke is without sufficient knowledge and/or information upon which to form a belief
{as to the truth or falsity of the allegations in those paragraphs.

5. Yanke admits the allegations in Paragraphs 19 and 20 in the Partics section in

6. Yanke admits the ailegations in Paragraph 27 in the General Factual Allegations
section in Plaintiffs’ First Amended Complaint,
7. Answering the allegations in Paragraph 28 in the General Factual Allcgations section

in Plaintiffs’ First Amended Complaint, Yanke admits that the Spanish View Project includes three
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IN THE SUPREME COURT OF THE STATE OF NEVADA

TOWER HOMES, LLC, A Nevada
Limited Liability Company,

Appdllant,
VS.
WILLIAM H. HEATON, individually;
NITZ WALTON & HEATON, LTD., a
domestic professional corporation,

Respondents,

Supreme Court No. 65755

Electronically Filed
Mar 18 2015 01:18 p.m.
Tracie K. Lindeman
Clerk of Supreme Court

RESPONDENTS APPENDI X

V. Andrew Cass
Nevada Bar No. 005246
Jeffrey D. Olster
Nevada Bar No. 008864
Lewis Brisbois Bisgaard & Smith LLP
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Tel. 702.893.3383
Fax 702.893.3789
Attorneys for Respondents
NITZ, WALTON & HEATON, LTD. and
WILLIAM H. HEATON
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INDEX TO RESPONDENTS APPENDI X

Volumel
Number Document Date Page
1 Court Minutes 08/23/2013 RA1
2 Defendants' Objectionsto Discovery 03/26/2014 RA3
Commissioner’s Report and Recommendations
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CERTIFICATE OF SERVICE
Pursuant to N.R.C.P. 5(b), | certify that | am an employee of LEWIS
BRISBOIS BISGAARD & SMITH LLP, and that on this 18" day of March, 2015, |
did cause a true copy of the foregoing RESPONDENTS APPENDI X to be placed
in the United States Mail, with first class postage prepaid thereon, and addressed as

follows:

Dennis Prince

Eric Tran

Prince Keating _

9130 West Russell Road, Suite 200
Las Vegas, Nevada 89148
Attorneys for Appellant

Tower Homes, LLC

By _/g/ Nicole Etienne
An Employee of LEWIS BRISBOIS
BISGAARD & SMITH LLP
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