
00 

.:;;: 

i 1 Salt Lake County deputy sheriff Craig Meyer also responded as part of the sheriff's 

'~ 

-1 2 SWAT team. Id at 941. He also -16:00 that Id at 942. The area -~ 

w 
3 

the house was being contained by police officers when the garage was set on fire. Id at 944. 

4 
At that point the members of the swat team were ordered to enter the residence. Id. Upon 

< 

6 ''"'" . Ul<> oavv lVll. v awOl uvvvu a uau vval "'lll> "&''· !!,! "' 7~u. 1m . 

7 V anisi was holding a gun. Deputy Meyer raised his weapon and shot Mr. Vanisi in the arm. 

8 Id at 949-950. 18 While firing at Mr. Vanisi the ~ ·· ~ to back out of the residence. 

9 ld at 950-951. About ten minutes later Mr. Vanisi stepped outside and, to respond to 

10 
the officers' commands, was shot with a "bean-bag" round to subdue him. Then he was taken 

11 
into T cl at "~ 1 "~" 

1' 

• 13 
The State rested its case-in-chief at this point. Id at 994. Mr. Vanisi elected not to 

testify. ld at 971. Without calling any defense witnesses, the defense also rested. Id at 995. 14 

I~ "'"' JWl lVWlU lVJ.l. v wn>I ~,;umy Ul um; \1) vuwa "'"' VYlUJ W<; UOC Ul <1 

16 deadly weapon; three (3) counts of robbery with the use of a deadly weapon; and one (I) count 

17 of grand larceny. Id at 1043-1045; and~ ROA Vol. 6 at 1722-1727 (Verdicts). 

IR 
·Phase 

19 
The State's first penalty witness was Michael Wiley, a correctional officer with the 

20 

21 
Nevada State Prison. ROA Vol. 28 at 1133-1134. He testified that on May 24, 1998, he was 

... :. ·~ ' "-'· 1, .~. <'• .n.:. T~ . 11 ~c 110.:: u. "'"'"' :. 
u J "" 
23 the "walk-alone yard" and refused to respond to a command to come to the gate to be locked 

24 

25 

• 26 18 Mr. Vanisi did not fJre any rounds at the deputy. ROA Vol. 25 at 953. 

10 
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i 1 up. Id at 1135-1137. 19 According to the officer Mr. Vanisi had begun to dig a hole under one 0 
'~ 
-1 2 ...... .-, TA · 1 no u. u, "'"' "'" ,, .•. . ·" dl.A • oh~t ot h;m 
IP = ·r 

3 
with real hard rubber pellets. Id at 1139-1141. Another correctional officer also took shots at 

4 
Mr. Vanisi. Id at 1141. Ultimately Mr. Vanisi was removed from the yard . .!4 at 1142. 

-
6 

Next, . :State .... v .. · uav1a ,an 

7 incident that occurred three days later on May 27, 1998. Officer Molnar testified about Mr. 

8 'in his cell and the ·'"'-~·:taken to ~him from 

9 that cell. Id at 1154-1160. 

10 
The State's next witness was Deborah Mann, a Correctional Case Work Specialist 3 at 

II 
"· "' . n..:. u "ro • . L"L ~- . .L ..... _ ., 't' 

I 0 

• 13 
Vanisi concerning levels of dangerousness or threat to staff and/or other inmates. Id at 1169-

1172. She opined that Mr. Vanisi was "very volatile and very conniving" and was considered 14 

15 by her to be a : risk to statl· and : !!! at 1172. 

16 The State also called a couple of Washoe County depulies to testify about discipline 

17 problems Mr. Vanisi had at the Washoe County Jail-- chiefly failure to timely return to his cell 
10 

whPn I tn SPP Trl ~t 117!1.11Q' , Flliol· Ttl•t 1?14-1??4 · Wi<PI 

19 
V ainga Kinikini, who had testified in the State's case-in-chief was called back to relate 

20 

21 
to the jury that on January 14, 1998, when he was talking to Mr. Vanisi in Utah, Mr. Vanisi 

22 lUlU Will UWl "'' L I VIC. • 1 was 1 • anu uwt "" ww1' ~"'" aoum <=1 uuu5 ., . 'i111U 

23 that he was free and that he had to kill some more to keep his high. .!4 at 1209. On cross-

24 examination Mr. Kinikini made clear that he ·•· -L Mr. Vanisi had gone crazy. Id at 1210. 

~· 

• 26 
19 For what it's worth Mr. Vanisi was not in the prison under any sentence. Rather he was being held as a 
courtesy to the Washoe County Sail. ROA Vol. 28 at 1150, 1172-1173. 

11 
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i 
0 

I He noted that the V anisi he was talking to in Utah wasn't the V anisi he had known previously. 
'~ 

-1 2 Td~t1711 
u• 

3 
The State's fmal witnesses were Sergeant Sullivan's sister, a UNR police colleague, 

4 
Sergeant Sullivan's wife and daughter who each gave emotionally moving victim impact 

c 

' 
6 

lll llil> ~..,;c. !!! Ill Lo.> /•l.O'tO vme !!! Ill ' ' "" u• 

7 1267-1308 (Carolyn Sullivan); and Id at 1308-1310 (Meghan Sullivan). With that the State 

8 rested. .!!! at 1310. 

9 In mitigation the defense called twenty -one (2ff :aiid ramuy :who 

10 recounted stories concerning Mr. Vanisi's birth, early family life in Tonga, his eventual move 

II 
tn thP TTn;tPil o;:tofpo h;o porlu ' ~ '' on ..I ;.,the '~ . ·~ ·'- The 

11 

testimony given by these witnesses painted a picture of a loving family and a loving child; a 
13 • picture ofMr. Vanisi's kindness and support to his friends and family members (including his 
14 

15 Wll"J· DUl ~=•y, 11 c : or a man wno,-wr ' ""5'"' •v "~' VUY.OJ <>UU <U a 

16 fashion his family could not explain and which hurt them. ROA Vol. 28 atl311-1335; ROA 

!7 VoL 29; ROA Vol. 30. Deanne Vanacey, Mr. Vanisi's wife and the mother of his two children 
,. 

also Mr. Vanisi's drug use and odd t>he sard that about stx 

!9 
months after they were married Mr. Vanisi would want to dress like a superhero. ROA Vol. 29 

20 

2! 
at 1490-1491. She noted that it didn't happen over night but rather happened over a period of 

.:. TA 1 A01 u. u .• :.: -'~ ·'· • 1. ,,! :. •.. ,, 
22 =· r r 

23 of a mirror pretending to be different people and giving himself different names. Id at 1492. 

24 She testified that Mr. Vanisi began to use Phen Fen. Iii at 1493. And that he would act "very 

'~ 

• 26 

12 
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i I strange, very weird. He would ramble." Id at 1495. Ms. Vanacey testified that Mr. Vanisi's 
0 
'~ 

-1 2 cu.nrop on.-1 T.-1 ot 1.!Q~.1J.Q,; 
()" • 

3 The defense also presented the testimony of Dr. Ole Thienhaus, a psychiatrist presently 

4 
employed at the Washoe County JaiL ROA Vol. 29 at 1439-1440. Dr. Thienhaus, in the 

-
6 

: or rus auues at me Jill! saw ana· 1 Mr. v ams1. !!! "' ,........ n1> l Ul!VH. 

7 Vanisi was that he was possibly bipolar or cyclothymia and he recommended a drug-

8 --for Mr. Vanisi. ll:l at 1443. is a mood stabilizer. ll:l at 1453. Later, Dr. 

9 Thienhaus put Mr. V anisi on the antipsychotic drug Risperdal as well as a sleeping medication. 

10 Id at 1454. Mr. Vanisi was also on lithium. Id at 1455. Dr. Thienhaus opined that Mr. Vanisi 

II 
<'... "'· .A, TA ,, 1 A<'7 

= 
·~ 

After the defenses rested (ROA Vol. 30 at 1691-192], the State called Reno Police 
13 • Detective David Jenkins as its sole rebuttal witness. Id at 1697. Detective Jenkins testified 
14 

15 mal Mr. • ~uo• " wne -- v ~ to speaK wtmrum m any 

16 kind of official setting. Id at 1700. Concerning Mr. Vanisi, the detective testified that he was 

17 part of the detail that returned Mr. Vanisi back to Reno from Salt Lake City. ld at 1700-1701. 

'to the while in the SRit T .Rke Citv : Mrc VaDJSJ I about his 

19 
mother ever bringing him to the United States and that he would have been happier in Tonga. 

20 
Id at 1702. 

21 

'· 22 , ............ . HU\ \\J l<;>lUJ UU<~ u• 

23 I want to say that I'm sorry the Sullivan family has gone 

24 
through this. I'm sorry that my family has gone through this. If I 
had known that I was ill, I would have gone to the doctor. I used 

~( speed and mw 'J uru•a before to Reno,_llllll_ usea n tor me 
week that I was here. I didn't sleep much. • 26 

13 
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i I This is not an excuse, but a reason. I fell away from my 

'~ ' anil mv if criv"n the . T hone to trv and 
-1 2 heln othe.-s avoirl th" ' nf cl,.;,~, and ,- . " . 
~ this will help the Sullivan family and my family with their grief. 

3 
Thank you. 

4 
.!!;! at 1720. 

< 

6 
I l !Vll. V WJ.. .. l LU UC .. W !Ul U!C ll.l>C ' Ul "Q 

7 ROA Vol. 32 at 1854-1855; and~ROA Vol. 6 at 1768-1769 (Verdict). This automatic 

8 ·• followed.20 

9 ARGUMENT 

10 Guilt Phase 

11 
.If. . "Ja' 

I? A DDI>T .1. • -..-•~ u. ,.. .. 11U\R "l?.T .1?. 

• 13 
REPRESENTATION WHERE, AS HERE, THE RECORD DOES NOT SUPPORT, 
AND DOES NOT PROVIDE, A BASIS FOR THAT DENIAL.21 

14 
A criminal defendant is entitled to waive his Sixth Amendment right to counsel. ~ 

15 
• v. - mw, 't..O..O U.;). OUO, OU/ ~1011~)- /"\ ~~"~• Vl Ul" ngm LU . umo;L uc 

16 

17 
knowing, intelligent and unequivocal. Id at 835; Harris v. State, 113 Nev. 799, 801, 942 P.2d 

,. 151 (1997). The Court has for many years the right to : ·"' 

19 Indeed, the Court has extended the Faretta rigbt to all defendants, even those who are mentally 

20 impaired, so long as they are "competent to stand trial." Godinez v. Moran, 509 U.S. 389, 399-

21 .inn 11 OO"l.\ "T'hP tPot ~• .... 1;.-1 ;. ft~t . .. ·~ ~~-

u 
were given but whether the record as a whole demonstrates that the defendant understood the 

23 

24 
disadvantages of self-representation, including the risks and complexities of a particular case." 

2~ 20. 
~~-· ··-~. ov uuo "1'1"'"' ~- ••• ov• •• ~ 

,,.. 

t 26 
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i I Harris, supra, 113 Nev. at 801 (italics added, citations and internal quotation marks omitted). 

'~ 
-1 z "The ; the :to , not 
w 

3 
his ability to adequately defend himself" Id at 802 (italics added, citation omitted). A 

4 
defendant "has the constitutional right to refuse the service of counsel, so long as he does so 

~ 
_,_ _., 

' p, 'AF » •~o .. ~ ~Af n ~o 

6 
~.,~, ~v . !>! ~· UVJ > u.)'V"O o, ,, ,, 

7 210 (1990). Denial of that right is per se harmful." I d. 

8 In this case, prior to the second trial, Mr. V anisi filed a motion with the district court 

, :to :his Sixth :right to :his own , that is, he 

10 sought his Faretta right for self~representation. On August 10, 1999, Judge Steinheimer held a 

II 
L -'· 'to .. a :of Mr. Vanisi • his ROA Vol. 5 at 

12 

I3 
1333~1418.22 At the conclusion of Judge Steinheimer's canvass defense counsel remarked that • he thought Mr. V anisi had "passed that canvass with flying colors. I think this Court has no I4 

. L ··- . .. . . ,, . . _,_ 
"' 0 

I) • •~ v~• ov .,._., =o u-uuo 'b' 

I6 any other decision by this Court creates reversible error." Id at 1412. The prosecution too 

I7 thought that Mr. V anisi had demonstrated that his request for self~representation was made 

lR 
and "LMK. ~TAl.,.IUJ~j: 1 would agree With Mr. tnatMI. 

I9 
Vanisi passed most, if not all of the Court's inquiry this morning." Id at 1412~1413. On the 

20 

21 
question whether Mr. Vanisi's request would delay the trial, the prosecutor acknowledged that 

;. .1.-1 
u 

23 ... Mr. V anisi, I think, two times this morning, and confirmed by 

24 
Mr. Gregory, indicated that indeed he would be prepared to go to 

25 
.. 'the : the right to : • 1 is being made in the 

• P?rtto~ or IDis ~ .... ~·~error 1 ot • :' mteclS me enure!: 'wcl~e . I"'""''Y 
26 r,hase." Thus by this reference this argument is made applicable to the l"'"~"Y pu~o 

This canvass was conducted in confonnity with Supreme Court Rule 253. 

15 
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i I trial as his own counsel on September 7 this year. So to the 
0 
'~ pyf""'t nmu th .. "1totP hoo mhot- ' tn hP o nf ito 

-1 2 ·n.lo~lr ~ 'th~tth .. 'r.fthP 
<i) 

and the delay is not an issue, that we are looking at a September 3 
7 trial date with no delay. 

4 
ld at 1413 (italics added). The prosecution then addressed the question of whether Mr. 

< 

v iUll>a ; m~em oy was one or 
6 

. ,. ,. 

7 Again, the prosecution found no problem: 

8 ... I would indicate to the Court that at least the times in court 
that the State has been 1-- we •were not 

9 during another motion hearing. But certainly this morning Mr. 

10 
V anisi has been anything but disruptive. I think he responded 
very literally to the Court's inquiry, was cognizant of the 

II questions and the proceedings surrounding them, oriented to 
.;, ,,1 .1. A •'-" . •1. ,, , •1. J.~~"A .,. -, 

" 

• 13 
ld at 1414 (italics added). Mr. Stanton noted that "[t]his would be my fourth pro per felony 

matter and Mr. V anisi's distinctly and cognitively more adept at defending himself than any 
14 

15 :1 nave ever oeen unvu~u WIID.' !Q a~ J'fl'I-J'ID. MI. 'notea ~~MI. 

16 Vanisi's "ability to read and process information [was] significant." ld at 1415. Mr. Stanton 

17 also acknowledged that "the law does not recognize as a significant consideration the extent of 

•• 
' . le11:al '" !d. •un.Mr. said: 

19 
But the State is certaiuly aware of the unequivocal and 

20 fundamental constitutional right that has been endorsed time and 

21 
again by the United States Supreme Court and the Nevada 

ro. ...,_,, '· oL ' -'-L .1'. 

!-' -~ 

22 • L""!· 'Tl~ ,,.u,. rru.> JH", . 0 "' "'~ ~urm•oo ,.,, 

morning that would render Mr. Vanisi incapable pursuant to our 
23 guidelines of representing himself, although we collectively do 

24 
it, make that assessment with a severe degree of caution. 

'~ 
!!! at 1415-141() wanes. that 011 Mr. told the 

• 26 court: "I think that he's satisfied all the requirements" and " ... if the record is looked at closely 

16 
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0 
and the rule oflaw is followed, I believe Mr. Vanisi's right prevails. And that is the State's 

3 
Judge Steinheimer took the matter under submission but appeared to be prepared to 

4 
grant Mr. Vanisi's motion: "THE COURT: Counsel, we have a ten a.m. hearing tomorrow 

6 

7 Mr. Vanisi to be prepared for that hearing tomorrow." Id at 1417 (italics added). 

8 The next Steinheimer entered her order. ROA Vol. 5 at 1287-1296. In a 

stunning about face Judge Steinheimer denied Mr. 

10 chiefly on the basis that it was untimely and made for the purpose of disputing the judicial 

II 

unconstitutional infringement on Mr. Vanisi's rights under the Sixth Amendment. As such, it 

I 13 

14 
is reversible error per se. Lyons v. State, 106 Nev. at 443; Harris v. State, 113 Nev. at 803. 

16 1290. However, the record belies that finding. ROA Vol. 5 at 1375 ([MR. V ANISI]: "So 

17 yeah, if you're not so, you are incorrect when you say I'm doing this to delay. I'll be ready on 

19 
record that I'm not, I'm not-- I'm not delaying time. I will be ready on September 7."). 

20 

21 
Judge Steinheimer's next basis for denying the motion was that she perceived it was 

does not ~upport this fmding: 

I don't inteud to do anything that would violate the 

• 26 interest. And that is why I want to represent myself, because it's 

17 
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i 
0 

l in my best interest to pose as myself as a person who litigates for 
'~ L'~ -·~ 

00 2 
,..... 

ROA Vol. 5 at 1376. In response to a follow up question concerning previously litigated 3 

4 motions -- Judge Steinheimer asked Mr. V anisi if he was going to try and raise motions that 

< 
illiU r 'J "'""" nu•~u lli!J · lVU. v lUU>l "'"u 11" ,.,,,Hut ~;;um~;; tu P"'Y L!l!J mlU lllill. 

6 [t]he point of representing myself is to behave and to comport 

7 with the justice system and to comport with your, with the court 
rules and comport with this rule, and just obey the 

8 that are ofmeandto '" 
alonl! those not to ·on :or to 

9 aimlessly in a muddle. I don't, I don't plan on raising any of 

10 
those arguments that I have already argued in this court. I am 
moving on. 

II 
r-1 •• n77 = 

I 0 

• 13 
Judge Steinheimer next suggested that perhaps Mr. V anisi sought to represent himself so 

that he would be "released from the restraints that [he was] placed in." ld at 1378. Mr. Vanisi 14 

15 'No, that's'"· . ... . tnars not my !Q. Later, Mr . 

16 Vanisi's counsel observed (with no disagreement voiced on the record by either Judge 

17 Steinheimer or the prosecution): "[t]his man's behavior has been impeccable over a year in this 
I 0 

" ld at 1386: and see Id at 1388 ("This man's I has been 
19 

20 
impeccable since this case first came into this courtroom. He had five days when he was in 

21 
trial. He minded his manners. He's observed decorum. He's paid respect and courtesy to this 

' . ·~ 
22 ~w•. Jd!U.!H~"'-'-'07\ n"> L <UI yuw "" • ~u"'l> •u 

23 He's not going to delay anything. He wants to go to trial September 7. "). 

24 

'~ 

• 26 

18 

NSC00581 

AA00446



. 
00 

.;;: 

i I A fair reading of Judge Steinheimer's order demonstrates that the expressed concern 
0 
'~ 
00 2 1 of:. ,,1;, .1 :wa•in ·a 'about the 
N 

3 
inherent inconvenience of a pro per defendant: 

4 

< 

6 
• ! .0 me ~>.we L~ ~ ?Y u1e -...uw•, Uie 
exhibited difficulty in information. He took an 
extremely lengthy ,:·;.;:_-1 of time to respond to many of the 7 
Court's questions, the courtroom proceedings stopping for two or 

8 three minutes at times while he ' his answer. The Court 
was asked to repeat the same 1 many times betore 

9 answering. In addition, the Defendant refused to answer the 

10 
Court's question because he believed it to be an "incomplete 
sentence." He frequently asked the Court questions rather than 

II • answering the Court's questions directly. Further, he spoke out 
lon~ tn 'in onoh • · th•t lt w•o •t tJ,.,..,.o · tn 

0 ' : ifhP moo _, 
1 fnr hlo num L -"'• nr tn thP 

courtroom audience ;;r to the Court. Further, Mr. Vanisi has • 13 previously been observed making statements under his breath 

14 while others were speaking in court. Moreover, at past hearings, 
Mr. V anisi has been observed standing up and engaging in 

15 as weu "" _c. _over w1u 

16 
uver ag~. oaseu on uus 1 or wurus ano 
during prior proceedings, this Court has concern aboutfoture 

17 
disruptions during trial. 

•• ROA Vol. 5 at l?QO. ?Ql tnancs added) 'fhli couns first' .be "what 
19 

disruption?" Is it the fact that Mr. Vanisi "ponders" or thinks about the answer he is about to 
20 

21 
give? Is it the fact that Mr. Vanisi sought clarification concerning the questions asked of him 

L ·<"- '- .... ,_ : ..... "- .... _ .. _ .L L 

n VV>VL' ~V ·- MVVM' LV ~0· VL o LO H U-L LMVL U-L ··~ '"' 

23 perceived to be incomplete? Is it that Mr. V anisi would speak an answer to himself on 

24 occasion before answering the court on the record? Can Judge Steinheimer really say that a 

2~ 

t 26 

19 
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i I rocking motion is disruptive -- and if so, where in any of the transcripts of any hearing and/or 
0 
'~ 
00 2 the first trial ha~ this fact heen tto 
w 

3 
As Justice Rose noted in his dissenting opinion in Tanksley v. State, 113 Nev. 997, 946 

4 
P.2d 148 (1997): 

< 

6 
V • .lillefl, ~";I/ U • .,, ~JJ, ~'tU, ~V ~.~l. l UJ I, lUU.<, .<J 

L.Ed. 2d 353 (1970), clearly explains that behavior will be 

7 considered "disruptive" only if it is of an "extreme and 
aggravated nature." In Allen, the defendant, during trial, 

8 threatened to kill the judge, with the judge in an abusive 
and I to, :the 

9 by constantly talking, and answered the judge's questions with 

10 
abusive and vile language. The judge repeatedly warned the 
defendant about his behavior and then expelled the defendant 

II from the proceedings. !d. at 339-41, 90 S.Ct. at 1058-60. The 
TlnitP<l "!totPo oC'nnrl -'-~ ~thot AI1Pn°o "'· '"'"r" 

1' nf '"'rh on •on.-! J -" oo tn ·thP 

• 13 
judge's remedial actions. Jd. at 346, 90 S.Ct. at 1062. 

113 Nev. at 1006. In his dissent, Justice Rose distinguished between actions of an "extreme 14 

D WlU; ~~ a:nu oe :aou . lU 

16 Faretta and Allen" -- and that of the mere '"inherent inconvenience' caused by a pro se 

17 defendant." 113 Nev. at 1006-1007 (citing Lyons, 106 Nev. at 444 n. 1). The lesson, of 

lR 
, is that where :and : mav form the basis for a denial of 

19 
self-representation, the "inherent inconvenience" caused by a prose defendant will not. 

20 

21 Juda" · hot! thr,.,. :her nrder. 

.1.1. 
First, that this was a complex case. In Godinez, the United States Supreme Court observed 

23 
(quoting Faretta), " ... we made it clear that a defendant's 'technical legal knowledge' is 'not 

24 

25 
lV UlC :ru:; ·r . lO wwvc JU~ ngm <v o <1LIU WC 

• 26 emphasized that although the defendant "may conduct his own defense ultimately to his own 

20 
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i I detriment, his choice must be honored. Thus, while '[i]t is undeniable that in most criminal 0 
'~ 
00 2 -·~ t. ' r. -~·· 

_. 
• thon hu thPrP nu~ 

IP -. 
3 

unskilled efforts' a criminal defendant's ability to represent himself has no bearing upon his 
4 

competence to choose self representation." 509 U.S. at 400. Judge Steinheimer's "complex 
> . 

6 
case· I is really the of a prose ·~u~..l on liS neaa. 

7 
Second, Judge Steinheimer found that Mr. V anisi did not understand the potential 

8 
: that could be • . in this case. ROA Vol. 5 at 1293. Mr. Varus! 

9 

10 
articulated that first degree murder carried a possible death penalty and/or a sentence of life in 

II the Nevada State Prison with or without the possibility of parole. ROA Vol. 5 at 1367.23 Mr. 

' "" ,;"; '" .... ....... fnr· onrl on>nrl 

• 13 larceny as well as noting that each sentence could be doubled due to a weapon enhancement 

14 and that the district court could order consecutive or current sentences. ld at 1367-1368. Mr. 

15 
v arus1 even Knew wnat wowa occur m terms ot an , wa< IS, w~ ; naum: 01 an 

16 

17 
appeal from a sentence of death, as well as, the thirty (30) day jurisdictional time frame to file 

a notice or in all other criminal cases. ld at 1372. 

19 
Finally, Judge Steinheimer denied Mr. Vanisi's motion because of the medications he 

20 

21 
was taking. Id at 1294 (expressing concern about whether drowsiness "could" affect 

y •'- -H- -~- · hv thP 
22 

., ,. ., -. 
23 prosecution, testified that the medications that Mr. V anisi was taking would not affect his 

24 mental abilities to address issues as his own lawyer. ROA Vol. 5 at 1406; and~ Id at 1407 

,. 
C'LMK. ~11\l'llVNJ: ~0 Lll"l"SJ , aoout -- you use me '"nu • . 

• 26 
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i I There's nothing about either of these, either the dosage amounts or combination with one 0 
'~ 
00 2 •• ·'" .... ,/, ......... ' +ha ;oonPo th~t ~rP 
u• 

3 
That is correct. If you again permit me to confronting him in this context; is that correct? A. 

4 
say, thinking of Mr. Vanisi as an average adult male of sound body frame and so forth, there is 

6 
, tnat'S "). 

7 
It is respectfully submitted that Judge Steinheimer improperly denied Mr. V anisi's 

8 
:for self· This ; full and •of the 

9 

10 
of the canvass conducted by Judge Steinheimer will convince this Court -- as it convinced both 

II defense counsel and the prosecution at its conclusion - that Mr. V anisi sought to represent 

I? '"on.-1 -• I tn n~lnP Mnrf -• on.-1 <hoT ha n~o 'hlo <;:lvth 

• 13 Amendment right in that regard in a knowing, intelligent and unequivocal manner. Further, 

14 
the record demonstrates that Mr. V anisi knew and understood the nature of the charges against 

15 
rum; m~ • ~ana me :ana >OI 1na!JS 

16 

17 
to say Mr. V anisi knew what he was doing and made his choice with eyes wide open. United 

•• States v. ~- ··'· J 190 F.3d 1097, 1099 (9th Cir.!999). • Jo. - ',y, it was reversible error to 

19 denied Mr. Vanisi's motion particularly here, where the motion was denied merely to save the 

20 district court the inconvenience of a pro se defendant. 

21 
.-h, c;:, "· •• .~ .. p~· 0 •hp ..lnPO 

22 -J 'J 

23 not want'" [Arqjakis v. State, I 08 Nev. 976, 980, 843 P.2d 800 (1992)(citation omitted)], this 

24 case must be reversed and remanded for a new trial in order for Mr. V anisi to be able to defend 

'~ m rus own vorce • 

• 26 
23 That Mr. Vanisi did not mention the possible tenn of years as a penalty should be oflittle relevance. 

22 
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i I THE REASONABLE DOUBT INSTRUCTION GIVEN IN TIDS CASE 
'~ v· , Tlnl' !;lT. ·ow 
00 2 

.. 1>1<'. I A RT.l<' 'TN VIOl. 101?0111? . 
()' 

3 PROCESS OF LAW. 

4 The "standard of proof beyond a reasonable doubt," said the United States Supreme 

< 
\.AJWO., P'"J> .. VlL<U lUI<;; lll "'"'. Ul "' •v 

6 
give 'concrete substance' to the presumption of innocence, to ensure against unjust convictions, 

7 
and to reduce the risk of factual error in a criminal proceeding." Jackson v. Virginia, 443 U.S. 

8 
307. 315 (l But as , 

10 [ d]espite the inherent appeal of the reasonable doubt standard, it 
provides protection to the innocent only to the extent that the 

II standard, in reality is an enforceable rule oflaw. To be a 
,!, -"-' -"- -~ ... -'-' "· .... ' .. 

" .!L .!. +1. . ;, " ,!. ~ L oL 

who are • · 'to apply it. 
··o -J 

• 13 

Victor v. Nebraska, 511 U.S. I, 29 (1994)(Blackman, J., concurring in part and dissenting in 14 

D part). A tor me LIS to [aJ , as It 

16 'vitiates all the jury's findings,' and removes the only constitutionally appropriate predicate for 

17 
the jury's verdict." ld (citation omitted). 

IR 

r n this ca.~e the • court I the inrv on the ·of' 
19 

20 
based upon the provisions ofNRS 175.211. ROA Vol. 6 at 16% (Instruction No 18 (guilt 

21 phase]).24 Contrary to Justice Blackman's admonition that to be meaningful a reasonable doubt 

u, L lllU~· ll<l V<:; <l , LW1L 1> l,;<lUliO Ul UIOllll<\ 'UJ WU~IO VVUU <1110 

23 required to apply it," Nevada's instruction requires a jury to conceptualize reasonable doubt as 

24 

25 24 And ROA VoL 6 at 174& -~ I nhase n. In each case the • Lwas I to 

• by defense counsel and an alternative instruction offered. ROA Vol. 24 at 872 (guilt phase); ROA Vol. 29 at 
26 1~43 (penalty phase). Although this argument is advanced in the guilt phase portion ofthis brief it is equally 

a licable to the enal base and b this reference is inc rated therein. PP p typ y orpo 

23 
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I that kind of doubt that would "govern or control a person in the more weighty affairs oflife." 
'~ 
00 2 • -~11 " .. ... :. "· ·-~·· 

-"-·' 
~ 

., 
3 

The difficulty in this formulation of "reasonable doubt" is that it involves a risk-taking 
4 

analysis that is wholly unlike the decisions a jury must make.25 In 1989, the Supreme Court of 

6 
me state ot . tnal courts m mat state 'to : use or l me more -~ .. , 

7 affairs of life language] in their instructions on the definition of reasonable doubt." State v. 

8 ' '. 773 P.2d 1375. 1J80 (Utah 1989). The· :in • ' which later became the Jaw 

9 in Utah. 26 collected cases critical of the "more weighty affairs oflife" formulation of 

10 reasonable doubt. The dissent's eloquent analysis (which was later adopted by the court) is 
II 

+L .L ,_ 
I 0 

• 13 
... it is not proper to instruct a jury that a reasonable doubt is one 
which "would govern or control a person in the more weighty 

14 affairs oflife." Nothing that one ordinarily does in the course of 
a normal life span is comparable to the decision to .;!;..1-'~;-. ~ 

15 r or eimer his lite or uoerry ey vuuug w nora 
cnme. ~ . _,1 v. , 34 7 l'.2d 'lOIS • 

16 1965), cert. denied, 389 U.S. 883, 88 S.Ct. 139, 19 L.Ed.2d 179 

17 
(1967). Profound differences exist between decisions to enter 
into marriage, buy a home, invest money, have a child, or have a 

10 •· -• ·· :--or ' ·elsenrl~htbeA· Aa 
'~ff"~;r nfl;fp 

19 

20 
25 Justice [ af.ade this po~; _when .;. ~i:J.~:lar ''hesitate to act" language: 

21 I iud•es . L this ''hesitate to 
act": :the' • it uses seems : In the 

22 ' people make in the most ' : atta~, : 1 of 
conflicts about past events does not usually play a major role. Indeed, 

23 decisions we make in the most important affairs of our lives-- choosing a 
spouse, a job, a place to Uve, and the like - generally involve a very heavy 

24 element ot ~u.~, .~:·;_and risk-taking. They are wholly unlike decisions 
:. .-.. " 

'~ Virtn• u ~ttu_s .,,4, J · :n no..tonA. .in cnauon 
omitted]). The same, noted in the text above, can be-- and-has ·been in other states-- said about the "more 

t 26 weighty affairs oflife" language offered to Nevada juries. 
,. See Stare v. John.ion, 774 P.2d 1141 (Utah 1989). 

24 
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i 1 The mental process employed in deciding that someone has 0 
'~ . •• ' ..!. ' ; ~- .:1... '" ,.,,_ . f.,-,, 

00 2 ... •;; 

.~ '· . . , in thP ""'n~ 
w 

weighty affairs of life." In making the latter type of decisions, a 
3 

person looks forward and makes a decision about future conduct. 
4 A degree of risk is always inherent in such a decision, and 

usually the degree of risk based on doubt about future events is 
J 1ne. ""m: . >U\ill ,., 
6 

only partly a lu"'"'' of : or past tacts; , me 
decision often rests on a degree of hope, determination, and 

7 frequently, personal resolve. In most cases, the decision is 
revocable, but whether or not revocable, it is at least salvageable. 

8 
A otn 

_,_ 
1<V>l« it is 

9 only about resolving conflicting versions of factual propositions 

10 
about a past event. It is always irrevocable as to the jurors. The 
process does not involve the decision maker's hope, 

11 determination or willingness to undertake personal risk. Rather, 
_L ' • • ' ;-

" 
~ .. • 

,, ,, 
·" ~u~ ~J~J •uu ua•·~ a 

• 13 
its decision, if it is to comply with the constitutional mandate, 
than the jurors are likely to have in making the "weighty" 

14 decisions they confront in their own lives. 

15 A · or courts have ~ tor 
:doubt . in terms or 

16 important or "weighty" decisions in juror's own lives. An 

17 
instruction that does that tends to diminish and trivialize the 
constitutionally required vr~'uuJ 'u• d. ~ Dunn v. 

•o <>b~·'·. 570 F.2d 2l (Jst Cir.). cert. . , '. 437 U.S. 910, 98 
S C't 1111? <;7 T. P.-D,J 1141 -11 IJ-/!!1 T n r .... 1,,. 

19 Wright stated: 

20 A person called upon to act in an important business or 

21 
family matter would""'' """':'Y. ":" ' weigh the often neatly 
' ' '.. -; ' ~!. ·'-a.uu '.,.., ,m 

~·· 

22 nut, m 1 :ana acung on :-aner~u uum~, >u\iu 
person would not necessarily be convinced beyond a reasonable 

23 doubt that he made the right judgment. Human experience, 

24 
unfortunately, is to the contrary. 

?< The Court of . in 
Commonwealth v. Ferreira, 373 Mass. 116, 130, 364 N P ?<i • 26 1264, 1273 (1977), stated: 

25 
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3 

4 

6 

private decisions according to this standard nor may it even be 
possible to do so. Indeed, we suspect that were this standard 
mandatory in private affairs the result would be massive inertia. 
Individuals may often have the luxury of undoing private 

7 773 P.2d at 1381-1382 (Stewart, J., dissenting (italics added, footnote omitted]).27 

8 

10 

II 

13 

14 

19 

20 

21 

26 

recognized that the Ninth Circuit: 

no longer analogizes reasonable doubt to the most important 
decisions in one's life, because decisions like "choosing a 

wholly unlike the decisions jurors ought to make in a criminal 
trial. 

112 Nev. at 1382 (citation omitted). This Court in Quillen found the reasoning "persuasive" 

case-- a 

house, changing jobs, major life decisions" -- to be harmless error since the jury was given a 

1383. Yet, as this Court must recognize, it is this very "definition" that provides the basis for 

such an argument.28 Even more recently, in the case of Holmes v. State, 114 Nev.__, 972 

See !1&. Statev. Robertson, 932 P.2d 1219, 1232 (Utah 1997Xthe analysis "requires a three-prut test. First, 'the 
instruction should specifically state that the State's proof must obviate all reasonable doubt' Second, the 
instruction should not state that a reasonable doubt is one which 'would govern or control a person in the more 
weighty affairs oflife,' as such an instruction tends to trivialize the decision of whether to convict. Third, 'it is 

omitted]) . 
28 Consider, how does one - whether the State's attorney or defense counsel -- address the more "weighty affairs 
of life" language of the instruction when making closing argument to the jury in light of Quillen? Is counsel to 

26 
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P.2d 337 (1998), this Court reversed a conviction because the district court gave an improper 

3 
prosecutor's argument improperly analogized reasonable doubt with major life decisions such 

4 
as buying a house or purchasing a car. Query, if it is an improper argument to analogize 

6 

7 equally improper to instruct a jury that that is the standard it must use to determine reasonable 

8 

10 

11 

13 

14 

16 

17 

19 

20 

21 

26 

doubt? The answer of course is that it is to so instruct. In as the case law set 

forth above demonstrates, the instruction required by NRS 175.211 tends to trivialize the 

decision whether to convict and fails to provide "a tangible meaning that is cable ofbeing 

(Blackman, J., concurring in part) . 

This Court, in principle, has already accepted the argument advanced above. See~ 

Court has taken the position that "the task of discontinuing the use of this language in Nevada 

is best initiated by the legislature." !d.; and see Middleton v. State, 114 Nev.___, 968 P.2d 

136 F.3d at 1214. Moreover, Judge Reinhardt's dissenting opinion serves to under 
score the points made in the text above. In particular, the fact that the instruction as given impermissibly lessens 
the prosecution's burden of proof. See 136 F.3d at 1216-1219. 

27 

NSC00590 

AA00455



' 0 

• 

• 

• 

can never be harmless, [Sullivan v. Louisiana, 508 U.S. 275, 280-281 (1993)], this Court 

3 
use of the "more weighty affairs oflife" language in their instructions on the definition of 

4 

reasonable doubt. Accord, /re/andv. State, 773 P.2d 1375 (Utah 1989).30 

6 

7 THE IMPOSITION OF THE DEATH PENALTY IN TIDS CASE WAS EXCESSIVE 
AND MUST BE SET ASIDE AS IT WAS INFLUENCED BY CONSIDERATION OF 

8 

10 

II 

13 

14 

16 

17 

19 

20 

21 

26 

MITIGATING CIRCUMSTANCES- EVEN THOUGH THE RECORD CLEARLY 
CONTAINS MITIGATION EVIDENCE. 

In this case the State sought the death penalty and alleged four (4) aggravating factors. 

deathly weapon. NRS 200.033( 4)(a). Next, the State alleged that the murder occurred upon a 

police officer who was engaged in the of official duty. NRS 200.033(7). Next, 

or 

200.033(8).31 Finally, the State alleged that the murder was committed on the victim because 

(Amended Notice oflntent to Seek Death Penalty). 

u.s. 275,281 (1993) . 
31 In the course of the trial the State elected to remove the theory of torture as an aggiaVator and proceeded solely 
on mutilation as an aggravator. ROA Vol. 29 at 1547. 
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I During closing arguments in the penalty phase of this trial defense counsel conceded the 
'~ 
<D 2 "· .. -" .~, .. ~ ; .... ,.-, 
N 

3 
robbery and that the murder had been committed against a police (or peace) officer. ROA, 

4 
Vol. 32 at 1791. 

< 
When the jury returned its verdict -- a sentence of death -- it hased that 

6 
upon -- Ia : aoubt eacn ot me •wov•~ tor 

7 the last one; namely, that the murder had been committed for racial reasons. ROA Vol. 32 at 

8 1853-1855; and see ROA Vol. 6 at 1768-1769 
,. 

The iurv · did not find anv 

9 mitigating circumstances in this case. Id?2 

10 
Imm:omlf Aggravator: 

II ,_ .... :. .... '" .... .... -~· -~ 
~•w• ·~ 

" 

• 13 
the victim. Recently, this Court held that mutilation, whether it occurs before or after a 

victim's death is an aggravating circumstance under NRS 200.033(8). See Byford v. State, 116 14 

15 Nev. -' _l'.L<I _lllb .. ~ •. au• .Up.# 23, ~on. w•uu.J ZIS, ln~.J'J' me 

16 victim's body was set on fire after the victim's death. Premortem mutilation can be illustrated 

17 by the case ofCalambro v. State, 114 Nev. __ , 952 P.2d 946,949 (1998)(victim hog-tied 
10 

~n~ ~ h~nti• I hi< ho~l< .-ln~t tonP · ~ hi • fo~.P h,.,.ti -L ~ •hv 

19 

20 
hammer, pry bar used to stab at victim's skull and used in an attempt to pry skull apart). 

21 
Each of these cases confirms that, concerning the imposition of the death penalty, the act 

--" 22 U1 .Ill. . IS -· 1 me act ~ nsea. llliiL IS, mere mu:>L oe an 

23 

24 32.,..,. :. ~" fA\ ·11\ . .-. ..:. 
'~ 

·:· .-I?)' 
., 

. .-,.. _, , I~) 'vouth at tho time of the crime: 
and ( 4) any other mitigating evidence. ROA Vol. 6 at 1754 (Instruction number 11 ). • 26 
33 CfRobbins v. State, 106 Nev. 611,798 P.2d 558 (1990Xqualifying requirement to an aggravating circumstance 
based u on torture). p 
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8 

10 

11 

13 

14 

16 

17 

19 

20 

21 

• 26 

intent to mutilate on the part of the murder in addition to an intent to kill. Former Justice 

... in many of the cases decided by this court, murder involving 
"mutilation of the victims" has incorrectly become "murder 
accompanied by great damage to the victim's body." Thus where 

wounds. A pistol shot to the head probably not be seen as 
mutilation, whereas, a shotgun blast to the head probably would. 
[However] ... the essence of the mutilation aggravator is not 

but 

952 P.2d at 951 (citation omitted). 

of the skull and brain due to blunt impact trauma." She found 20 "separate and discrete 

impacts to the face and head." She also found that each of the wounds were "all acute and of 

the "survival interval would have been relatively short." These fmdings are consistent with 

that statements attributed to Mr. Vanisi by Mr. Vainga Kinikini. The Court will recall that 

started swinging after Sergeant Sullivan rolled down the window and asked if he could help. 

There is no question that Sergeant Sullivan suffered disfigurement in this attack. But 

not product of a specific intent to mutilate or maim. In this case mutilation was an improperly 

factor in this case because, in the former Justice's words: the "essence" of 
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i I the mutilation aggravator was not met here where, the disfigurement resulted from the killing 0 
'~ 
<D 2 r>< .. u. ·' o '. 
IP -• '"'~" ~•u uvo · v• '"', • ~,.,. o ""'"" w 

3 
Accordingly, this aggravator should be set aside as improperly charged by the State and 

4 
considered by the jury, 

J 

6 
No 

7 Admittedly, the jury's finding of just the first two aggravators proven by the State and 

8 '1hvthe, ' 'MT Vani<i <iPalh ~1;rr;h1~ ' ·death 

9 penalty scheme. But having said that, the question is: although Mr. V anisi was death eligible, 

10 
was the death penalty the most appropriate penalty to be imposed in this case? In Haynes v. 

II . 
"IUO< 'VJ ""V, JV7' I J7 C ... U • t7 \'70 I), W» '-'VWO >~U. 

" 

• 13 
[t]he United States Supreme Court has observed "that under 

contemporary standards of decency death is viewed as an 

14 inappropriate punishment for a substantial portion of convicted 
first murders." 

15 
103 Nev. at 319-329 

16 

17 
NRS 177 .055(2) requires this Court to review the imposition of the death penalty in this 

'" ca<:e to ' ' if. oivP.n thP. fa"l< • hoth the crime anti the , the ... 
19 imposed was excessive and must be set aside. Indeed, the Court's mandatory review required 

20 by the statute is not limited to a mere perfunctory weighing of the aggravating circumstances 

21 ' •. ., 
WlU Ull> LUWl mu>L ' UJC ....... ... 

22 
whether the death penalty imposed herein was, in fact, the appropriate penalty given the facts 

23 

24 
of this case and the character of the defendant. Additionally this Court must determine if the 

,. I was the· ot and •=,· v. State, 109 Nev. 383,392, 

• 26 849 P.2d 1062 (1993). 

31 

NSC00594 

AA00459



. ' ' 
00 

.;;: 

i I In this case the jury's penalty verdict was improperly influence by an improperly charged 
0 
'~ 
<D 2 thP~ -'· '-'· . ofanv :factor 
Ul 

3 
demonstrates not only that the sentence is unreliable under the Eighth Amendment, but also 

4 
indicates that the sentence was imposed -- in this high profile and emotionally charged case --

~ 

6 "'''"'' Ill" 
Ul_ . ;mu pr"JUUICe anu mu>< "" "'~~ '' -, 

7 Mills v. Maryland, 486 U.S. 367 (1988).34 

8 CONCLUSION 

y For the reasons and authorities set forth above Tt1S I that Mr. vamsrs 

10 
convictions and sentences must be reversed and this matter remanded to the district court so 

I 1 
th~t M. V ~nioi r~n 

,_ 
hio nn~. 00 I hv th, Sixth A • : tll the 

12 

United States Constitution. • 13 

DATED this r?r day of April2000. 14 

I) ;-K;' u• 

• wvuv 

16 

(0~~, 17 

lR 
~ 

19 !BarNo. 00010 
Washoe County Public Defender 

20 P.O. Box 30083 

21 
Reno, Nevada 89502 

' t"J"Jc\ •~n '•~• ,. ., 
u. 

23 
34 This is so because the fact that the jury made no findings with respect to mitigating factors suggests that the 

24 jury violated Mills, by confining its consideration (if any) ofmitigatio~~o factors which the could only agree 
unnn · • a~rl na ... inn is alsn Ia< fa;;tnr< 1 the iurv's · . .,;"' h · th. iurv's faiiure-to 

25 fi:..n 1 factor after 1 ·or :who spoke. of 

• Mr. v ..... ,.' I and early young adult years, as well as, other· :his lack of a' 
26 history, and his suffering severe mental health problems in his later years. That is to say, "cop-killer" case 

the emotions ran high. 
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ARGUMENT IN REPLY 
3 

4 AT ITS HEART, THE RULE EXPOUNDED BY THE SUPREME COURT IN 
FARETTA IS A RULE PROTECTING INDIVIDUALAUTONOMY AND WHERE, AS 

< ' •T ~~~ 

u•~ ,., .... •""''-'• '• uv• • '"'" "' ~ 

6 
·~~-H IV llAI_l~l~:'_ ln.l" >I JUH' ID.J!. 

CONVICTIONS BELOW AND REMAND FOR A NEW TRIAL. 

7 
"At its heart, the rule expounded by the Supreme Court in Faretta is a rule protecting 

8 
" IV. nnlmn 215 F.3d 1015. 1020 (9th Cir. 2000). In 

9 

10 
the United States Supreme Court observed: 

II }ilt, is undeniable that in most criminal prosecutions 
' ;., ,1,1 1..-, ~ .r. -~ .. ~tl. _,L · tl.an I,, 

I? th .. ;. """' 
'., ~ l>nt ~h,.~ th,. -~~ ' t unll nnt 

• 13 
voluntarily accept representation by counsel, the potential 
advantage of a lawyer's training and experience can be realized, 

14 if at all, only imperfectly. To force a lawyer on a defendant can 
only lead him to believe that the law contrives against him. 

15 ., n 1s nm: mill m some rare , me 
: m1gm m rae( : ms case more -, oy 

16 conducting his own defense. Personal liberties are not rooted in 

17 
the law of averages. The right to defend is personal. The 
defendant, and not his lawyer or the State, will bear the personal 

•• ' of a conviction. It is the -'-"- -'- who 
must be free ·to. ·in his, ·case 

19 counsel is to his advantage. And although he may conduct his 
own defense ultimately to his own detriment, his choice must be 

20 honored out of "that respect for the individual which is the 

21 
lifeblood of the law." 

<">"> H " On£ 0~ < '' n'>n ~~--' -rl. '· .!..!. ., ·v, ·~ \' ., ., 

23 deciding "whether a defendant has knowingly and intelligently decided to represent himself, 

24 the trial court is to look not to the quality of his representation, but rather to the quality of his 

25 
v . supra, lD r.Jaat !UtU. • 26 
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i I In Tanksley v. State, 113 Nev. 997,946 P.2d 148 (1997), this Court noted that a 
0 

"' w 2 . "h~o ~n I .;nh<' +n , Inn< • as the his " -1 is 
v· ·c· 

3 
intelligent and voluntary." 113 Nev. at 1000 (citations omitted). In assessing a waiver the 

4 
question before the district court is not 

J 

·tne• :can• UUl 

6 whether he can knowingly and voluntarily waive his right to 

7 
counsel. "[T]he defendant's technical knowledge is not the 
relevant inquiry. In order for a defendant's waiver of counsel to 

8 withstand constitutional the judge need only be 
I that the' :made his' with a clear 

9 comprehension of the attendant risks." Furthermore, "a request 

10 
for self-representation may not be denied solely because the 
court considers the defendant to lack reasonable legal skills or 

II because of the inherent inconvenience often caused by pro se 
,,; . . .. " 

113 Nev. at 1001 (emphasis in the original, citations omitted); and see Furbay v. State, 116 • 13 
Nev._, 998 P.2d 553, 556 (2000). 

14 

IS . 1ruscoun, m • ..-, Clla note nve -wnere-Ulo: ngm m oo:11 .• 

16 may be denied: (l) where the request is untimely; (2) where the request is equivocal; (3) where 

17 the request is made solely for the purpose of delay; (4) where the defendant abuses his right by 

•• 
II the · and ( 5) where the tis ttowaive 

19 
his right to counsel. 113 Nev. at 1001. As noted in the Opening Brief-- and for the reasons 

20 

21 
stated therein -- none of these five situations exist in the instant case. Thus, when Judge 

•- • r_ "· " 22 .............. &Vl ... l' 

23 v. State, 113 Nev. 799,803,942 P.2d 151 (1997). 1 

24 

~· 
l ' : the recent case of J . State. 116 Nev. , 998 P.2d 553 {2000). In IC.,.h, , this Court found 
that the district court's denial of the motion for ! 1 in that case was based on the district court's • 26 determination that Furbay 'was not aware that he might face the death penalty if convicted." 998 P.2d at 556 . 
However, this Court determined that it need not consider whether Furbay was unconstitutionally denied the right 

3 
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10 

II 

13 

14 

Nonetheless, notwithstanding the prosecution's assessment at the trial level that Mr. 

appeal, contends that Judge Steinheimer's ruling should be affmned2 
-- largely by trying to fit 

this case into one or more of the five situations noted above. The State's efforts must fail, and 

The State first acknowledges that a defendant enjoys an "unqualified" right to self-

"RAB at __ "). But then 

notes that a judge may "terminate self-representation by a engages 

in serious and obstructionist conduct." RABat 7-8 (citation omitted). Clearly, in such an 

to subsequent "serious and obstructionist conduct." Similarly, the State writes that the right of 

self-representation "is not a right to abuse the dignity of the courtroom [nor] is it a license not 

16 Again, the unqualified right would first have to be honored before such conduct would justify a 

17 

19 

20 

21 

26 

to represent himselfbe<:ause Furbay later "waived his right to self representation." ld. In the present case, the 

at 969-970. 
2 The position taken by the State's appellant counsel is at odds with the position expressed by the State's trial 
counsel at, and following, the Rule 253 canvass. Thus, to the extent that the State's appeal argwnent is this Court 
can only review a "cold transcript" this Court should remember that the State's trial counsel was surely in a place 
to raise · when the was taking place. He didn't. Moreover, the State's trial 

must 
[pre<:edent] to apply the law as it currently exists" and not as the State may have it. 

4 
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i I court's terminating the right of self-representation. Or, as in Tanksley, the district court judge 
0 

"' w 2 wonln bv,. to h•v,. "~on--;;;:_:-rPrnr.-1 to denv the i flat out. In ~...,"nr<l 
w 

3 showed that in a pretrial status hearing Tanksley "talked back to the judge and behaved so 

4 
disrespectfully and contemptuously that the judge found him in contempt and was forced to 

-~ -~~-

6 
o:ape . snm ror me "' uno "-' "'-V• <U 'VV'" VI 

7 
Additionally, the district judge in Tanksley had previously presided over a different trial where 

8 r had himself. lQ at 1002. The trial judge found that Tanksley's self-

9 representation in that case was "disruptive." Id. 

10 In the instant case, Judge Steinheimer did not grant or honor Mr. Vanisi's unqualified 

II 
Maht. '" ''" Rut ,., ' in there i• nn h••i• in th" !to 

" 

• 13 
this case for a finding that Mr. Vanisi had been, is or would be disruptive if allowed to 

represent himself. 4 In sum, whereas in Tanksley the record provided factual support for the 
14 

- . . . 
15 mat• me. UU<'> UUl. "-UU1 "" UU""-' ' ~ 

16 attorney Mr. Vanisi had been "anything but disruptive" in his many prior appearances before 

17 the district judge. As pointed out in Appellant's Ooening Brief, the things Judge Steinheimer 

•• 
las ; of future 

, __ 
:time to 

19 
motions, making statements under his breath, etc. -- were nothing of the kind; but rather, if 

20 

21 
relevant, were only indicative of the "inherent inconvenience often caused by prose litigants"-

u (noting that both the Supreme Court and the Ninth Circuit have for many years recognized the right to self-

23 
representation [citations omitted]). The State's invitation is found at RABat 7, n. 3. 
4 The State cites Stewart v. Corbin, 850 F.2d 492 (9th Cir. 1998), for the proposition that in custody pretrial 

24 
behavior can be utilized to predict future disruptive behavior. RAB at 8. But in that case the defendant was 
aUowed to represent himself. The issue in that case relating to self-representation was whether the defendant's 

25 
ngnt to was· "'now= ' <u uo l<a"':~ ~• ~ u~ •y .-..: _, «n 

• 26 
P.2d :n 506. '1i should also be noted that the defendant was allowed to represent himself even though, as th~ 

5 
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i I - an "inconvenience" not enough to justify an unqualified right to self-representation. See 
0 

"' w 2 1 1"1 N..v ot 10fl1 is . "ifit' a ~ 
<i) 

3 the [defendant) will disrupt the proceedings in the courtroom." [emphasis added, citation 

4 
omitted)); and 113 Nev. at 1006 (Rose, J. dissenting, [noting that behavior will be considered 

' . . . . 

6 
· orny n n IS or an <UlU '-coco· JJ· u' " 

7 
judge (who apparently did not want to deal with the inconvenient prose litigant) should not be 

8 sufficient to deny a defendant a fundamental and -··~ ' constitutional right. 

9 The State, on appeal, next argues that Mr. Vanisi's motion for 1 could 

10 have been made for the purpose of delay. RABat 10-12. But as noted elsewhere, the State's 

11 
...:.1 1 thot ,1.1 • ., ' "nnt in i<<nP " •• nntPtl in • moo ' 

I? 

Ooening Brief, Mr. V anisi repeatedly stated he did not want to delay the trial and would be • 13 
ready on the date previously set by the court for the trial to begin. On appeal the State now 

14 

15 .. no rwe or taw rule-Wllll lU U111.t: Ult: ~~ 

16 ready on the designated date at face value." RABat 10. But it is equally true that there is no 

17 rule ( oflaw, or culture or psychology) that says a criminal defendant's word is not as good as ,. 
When Mr. Vanisi filed his 1 for 1 he did not . that 

19 
motion with a written request for a continuance. Nor did he request a continuance while 

20 

21 
before Judge Steinheimer at the 253 hearing. Fnrthermore, although Judge Steinheimer was 

,_ . _, ... 
11 ~ "'· 

o Ot\Al "" u uv• -. ' ,. ...,.., 

23 appointment would have been a less restrictive means of addressing her concerns than the flat 

24 out denial of a fundamental and unqualified constitutional right. 

25 

• 26 appeUate court noted, he "was a violent, disruptive, dangerous and contumacious individual who was a very high 
escape risk and who also presented a distinct risk of physical assault to courtroom personnel." 850 F.2d at494. 

6 
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i I Finally, the State argues that the district court finding that this case was too complex was 
0 

"' ,p 2 in ancl ""· '" ~ ·to~'' RABat 12-15.5 OneCoiiiCf 
u 

3 proclaim the sky to be green, but that would not make it true. This Court need only review the 

4 
facts and record of this case to quickly appreciate the straightforward manner in which the 

• 
.C•L'-

'"'"" 6 
"" 1.012><;;. llkll I> lU > J, .. . -~y.,~ 

7 
as being "complex" it was anything but. To be sure, a death penalty case requires careful 

8 scrutiny, but a death penalty case is not immune to Sixth Amendment considerations. See 

9 lJ r v. .. , 509u:s:J89, 1(1 . < case where --cowt 

10 Faretta to those who are mentally impaired so long as they are found to be competent).
6 

II 
The-M·~ in thi~ P"""' cloP< nnt · t for Jud!!e ; :anv 

I? 

ruling as a whole or for any of the "reasons" she cited. As such, her ruling violated Mr . • 13 
Vanisi's unqualified and fundamental constitution right of self-representation. To quote from 

14 

" ._. 
15 'o>IUie~ V. .. ~ • o 0 •vu• • -u••• 

16 was clearly appraised of the nature of the charges against him, 

17 
the possible penalties he faced if convicted, and the dangers and 
disadvantages of undertaking his own representation. 

,. Nevertheless, he repeatedly expressed his wish to represent 
, and 1 hls ,tr lam! 

19 belief that he would offer a "more :than 
appointed counsel. 

20 

21 
190 F.3d at 1100. Under the applicable precedents, his waiver was constitutionally sound. By 

. "'< +l. - "~- I ,.; crht thAt VJM 

u 

23 
'In making this finding Judge Steinheimer relied on the case of Meegan v. State, 114 Nev. I 150, 968 P.2d 292 

24 (1998). See ROA, Vol. 5 at 1293. But, as this Court noted, any discussion of the trial court's order in that case 
· :the' ril!ht to' was made moot by the defendant's abandonment of his request 

25 for: 114 Nev. at 1154. 

• 26 

7 
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i I personal to Mr. Vanisi; namely, the individual autonomy that the rule announced in Faretta 
0 

"' ,p 2 A th:o POOP ~not he. and '· ' for a new tri.;l 1b; error ,..... • 
3 requiring reversal rests squarely on the shoulders of the district court judge. This Court can 

4 
reverse confident that it has fulfilled its constitutional duty. 

' 

6 

7 
For the reasons and authorities set forth above and as set forth in the Opening Brief it is 

8 submitted that Mr. V anisi's convictions and sentences must be reversed and this 

9 matter remanded to the district court so that Mr. Vanisi can this own as 

10 mandated by the Sixth Amendment to the United States Constitution; that is, the trial court's 

II 
nol:na ~- . ~. '1\.At " •• , ·+'~· 

_,.., , i< not 1 hvth .. 
I? 

record in this case and, furthermore, was contrary to established federal law as set forth in 
13 • Faretta and its progeny. 
14 ... ~· 
15 U/UCU IDIS ~ uay-or .:.vvv. 

16 

17 MICHAEL R SPECCHIO 
,. Vjf N 1 r PUBLIC DEFENDER 

I ~ 
19 

By\ ~h\ ~ 
20 ~ RFI:"'~J..;n Y 

21 cruel' ' Ror Nn nnm n 
. ~-L". 

u 
P.O. Box 30083 

23 Reno, Nevada 89502 . (775) 328-3475 
24 

25 

• ' v. State, supra, note I, tne • n wo..l nave Deen l to l . w 

26 that death penalty case had renewed his request and if he had satisfied the district court that he knew he 
faced the death penalty (and what that meant) if convicted. 
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i I CERTIFI~ATE OF COMPLIANCE 
0 

"' ,p 2 T +J..n+ T l.n.,n """" th;o -"· hnPf ontl tn th .. lv-oi--;;r-mv-;- -;- ~-

N •J ' .. 
3 information, and belief, it is not frivolous or interposed for any improper purpose, I further 

4 
certify that this brief complies with all applicable Nevada Rules of Appellate Procedure, in 

J 

6 
, """' · 28( e), which · every tmmeoner• ill Ulet<MJIU 

7 to be supported by a reference to the page of the transcript or appendix where the matter relied 

8 unon is to he found. I that I mav be to in the event that the 

9 accompanying brief is not in conformity with the requirements of the Nevada Rules of Appellate 

10 
Procedure. 

II ---... .,_, 
~~nn 

L' .Mol .,.., UllO , -J ~· 

·~ 

• 13 (~h~ 
14 

JOHN l'bTIY 

IS ' 

. Bar No. 00010 
16 Washoe County Public Defender 

17 
· Post Office Box 11130 

Reno, Nevada 89520 
•a 

19 

20 

21 

22 

23 

24 

?~ 
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i I CERTIFICATE OF SERVICE 

"' ,p 2 
w 

3 I hereby certify that I am an employee of the Washoe County Public Defender's 

4 
Office, Reno, Washoe County, Nevada, and that on this date I forwarded a true copy of the 

( 

<U. 
6 

7 

8 GARYHAlLESTAD 
Chief 

'I ,...,uu.; ~ "J 

10 
195 South Sierra Street 
Reno, Nevada 

II 

12 

• 13 
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J) . 7 7 -.:::::::::: / .-L 
16 (__ V ~dYA/07 0). 
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DA #159523 

1-'· 
019114-98 10 RPD 

~ 
(1 1 lN ~UUST.L\..C. vr "· 
0 
w 2 IN AND FOR THE COUNTY OF WASHOE, STATE OF NEVADA 
10 
0 
,p 3 

J; \\ t'J) * 
mnn nm""'"" "'" 

~ ~ "'-' 
' ,.,; 

5 Pl~ntn~t'"? \' 1 
,_, RJC: 89,820 

6 v. ·. ,,,.~ ~ . /f~l[ 
SIAOSI VANISI 

·:,,;, ,,t _'K~ 
7 (., -·· 

also known as ·.::, __ ,·1-

8 "PE" I 

also known as 
9 "GEORGE", 

1.0 Defendant. 
AME~;§j;l 

CRIMIN~ ~MPLAINT 

' .LL 

12 DAVID L. STANTON of the County of Washoe, State of 

13 Nevada, verifies and declares upon information and belief and -

' A --'· ,,,_., ~-F • ,~, +-h;ot- nT-."nT 
"l '"' ""' "PE" 

~ 

1.5 also known as "GEORGE", the defendant above-named, has committed 

16 the crimes of: 

1.7 COUNT I. MURDER IN THE FIRST DEGREE a violation of 

18 NRS 200.01.0 and NRS 200.030 and NRS 1.93.165. a felony, in the 

19 manner following, to wit: 

;;u Tnat: cne saia VU V.L '-11C _,_,;><.,11 UCl y 

21. January, 1998, at Reno Township, within the County of Washoe, 

22 State of Nevada, did willfully, unlawfully, and with malice 

c. _, .. ' . ~ H +-~+-; ~" ,.; 1 1 ~"~ . 
' 

24 SERGEANT GEORGE SULLIVAN, a human being, by means of repeated 

25 blows to the head and face with a hatchet, and/or other 

26 imnlement lsl and/or other blunt force trauma inflicted to the 

-Ll 7 J. 

2JDC03204 

AA00477



• • w 
m 
::J 
1-'· 
IJl 
1-'· 
10 

~ 
(1 1 head and upper torso thereby lnlfr1Ct1ng mortal 1n]ur1es upon the 
0 
w 2 said SERGEANT GEORGE SULLIVAN from which he died on January 13, 
10 
0 
01 3 1998; or 

' , , . "' 
~ . 

~ u•~~ ~u~ o~~~ .~ '"' ' 
5 furtherance of an armed robbery, did willfully and unlawfully 

6 murder SERGEANT GEORGE SULLIVAN in that the said defendant on or 

., .T~~n~TU 1 ? 1 OOQ n~n lr~11 ~~r< mn~ncr C::ROPC::R 

8 SULLIVAN, a human being, in the perpetration and/or the 

9 furtherance of an armed robbery at the University of Nevada, 

10 Reno at or near the information kiosk, with the use of a deadly 

11 weapon, to wit, a hatchet, and/or other J.mplement\s); or 

12 That the said defendant on or about January 13, 1998, 

13 did kill and murder SERGEANT GEORGE SULLIVAN, a human being, by 

. . . . . 
L'± LYL""' Lll Wd.LL., Lll l..llcll.. L.U<= l;d..LU Ut= A~~ ' "~~~ ~ .. ~ 
15 conceal himself from SERGEANT GEORGE SULLIVAN, with the intention 

16 of killing SERGEANT GEORGE SULLIVAN, in that he hid and waited 

' ., ,,_ . , 
"' >T'P 

CTTT .T TH~ >T =<-=rl ~ t-r,ffi<' qJ-nn t-h<>n 

18 observed and followed SERGEANT GEORGE SULLIVAN to a location 

19 where he was alone and then ambushed SERGEANT GEORGE SULLIVAN 

20 inflictinG mortal iniuries to his person from which he died on 

21 January 12, 1998. 

22 COUNT II. ROBBERY WITH THE USE OF A DEADLY WEAPON, a 

23 VlO.LatJ.On 0 . an . a y, in 1:ne 

24 following, to wit: 

25 That the said defendant on or about the 13th day of 
-

~ ·'". ~L , <' ToT< ... 
' ' 

-2-

41 ~ 
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m 
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1-'· 
IJl 
1-'· 
10 

~ 
(1 1 State of Nevada, did willfully ana unTawTUIIy take personal 
0 
w 2 property, to wit: a Glock .45 caliber handgun; Glock 
10 
0 
0' 3 "magazines 11 

; a flashlight; and handcuffs from the person of 

' ... _ .. .. " •=• 1 a~ v.c 

5 located at the University of Nevada, Reno campus, Washoe County, 

6 Nevada, against his will, and by means of force or violence to 

'7 
,.. ~nrl ud t-h t-ho noo ~-F ~ h~t-~hot- ~·Hi /nr nt-hPr 

• 

8 implement (s), which the said defendant used to strike SERGEANT 

9 GEORGE SULLIVAN repeatedly in the head and face, and/or other 

10 blunt force trauma inflicted to the head and upper torso. 

11 COUNT III. ROBBERY WITH THE USE OF A FIREARM. a 

12 violation of NRS 200.380 and NRS 193.165. a felony, in the manner 

13 following, to wit: 

1.'± U!ctl.- 1.-Ut; t;ct.LU Ut:J.. U!! UJ.. '~~ ~u~ .cJ ~"' uay v.c 

15 January, 1998, at Reno Township, within the County of Washoe, 

16 State of Nevada, did willfully and unlawfully take personal 

~ 
,_ H C -F~~~ t-ho ~·•r"r.n r.-F PZI'I'RTf"'TZI 

<' -~ -" , 

18 MIS ITO, the clerk at the 7-11 Store located at 710 Baring 

19 Boulevard, Washoe County, Nevada, against her will, and by means 

20 of force or violence or fear of immediate or future injury to her 

21 person and with the use of a large caliber handgun which the said 

22 defendant displayed to the victim and demanded money. 

23 . . a 

24 violation of NRS 200.380 and NRS 193.165. a felony, in the manner 

25 following, to wit: 

I I 
~u I I I 

-3-
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~ 
(1 1 That the sald detendant on or about the 13th day of 
0 
w 2 January, 1998, at Reno Township, within the County of Washoe, 
10 
0 
-....] 3 State of Nevada, did willfully and unlawfully take personal 

r. 
.t' '.t' -~ ' . -I ,.., ' ~ .. ~ 

5 clerk at said establishment, at the Jackson Food Mart located at 

6 2595 Clearacre Lane, Washoe County, Nevada, against her will, and 

7 hv mP,.n<! r.f' r r.r vir.lPnrP r.r fp"r r.f' immPr'li,.rP r.r fnrnr<> 

8 injury to her person and with the use of a large caliber handgun 

9 which the said defendant displayed to the victim and demanded 

10 money. 

11 COUNT V. GRAND LARCENY. a violation of NRS 205.220, a 

12 felony, in the manner following, to wit: 

13 That the said defendant on or about the 13th day of 

.L'± U• . y' .L 7 J 0 ' CH, -"-<OHU .L' Lj,', W.L~U.LU <-HC '-UC<H<-y U.L 
' 

15 State of Nevada, did willfully and unlawfully steal, take and 

16 drive away the personal property of LOUIS D. HILL, to wit: a 

1'7 h1 .. "· "" 1 Q """ 
1- _, 1 . 

-~ 

18 plate 029 HPY, with the intent then and there to permanently 

19 deprive the owner thereof. 

20 I 

21 DATED this ~~ day of fi;~VI'\t.~ 
' 

1998. 

22 iJl_cth \ 
;c.; f IV .,. -' . 

~ 

24 Restitution: District Court Dept: 4 
Custody: District Att: GAMMICK/STANTON 

25 Bailed: Defense Att: 
Warrant: Bail No Bail 

-4-
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00 ORIGINAL g 
1-'· 
1./l 
1-'· F I L E D 10 

~ Case No. CR98-0516 
0 

~ Dept. No. 4 SEP 2 7 1999 
10 
03 
Ul 

·Ano~ 4 a'il ' 
L><::ru 1 r vlt;!i!\ 

5 

6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, 

7 IN AND FOR THE COUNTY OF WASHOE 

0 

9 THE STATE OF NEVADA, 

10 Plaintiff, 

1 1 v 

12 SIAOSI VANISI, 
also known as 

13 11 PE" I 

also known as 
14 "GEORGE", 

15 Defendant. 

16 I 

.L I "'-'J..J v~n. V" .L ""' '-' uru : 

18 It is my duty as judge to instruct you in the law that 

19 applies to this case, and it is your duty as jurors to follow the 

, T .lo. .11 ~ 
.,, " ·'- . " • .1. 

1 ' 1 'J 

21 the law is or ought to be. On the other hand, it is your 

22 exclusive province to determine the facts in the case, and to 

?< . nF>r ;mn Wl'>i ah r.hl'> F>Vi for t-.hat nurnose . The authoritv 

24 thus vested in you is not an arbitrary power, but must be 

25 Ill 

26 Ill / 
I ' 

>:J 

'I I?' 
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10 

~. exercised with sincere iudament sound discretion and in 
0 

~ accordance with the rules of law stated to you. 
10 
0;8 
0' 

4 

5 

6 

7 

0 

9 

10 

1 1 

12 

13 

14 

15 
-

16 

.L I 

18 

19 

v 

21 

22 

?< 

24 

25 

26 Instruction No. 1 
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10 

~ "'" "· ~ ~. -~ ·'-'- m~t-t-o-r <:Tlln<:T """TT<:T ,, ""' 1<-nr.wn 
0 

~ as 11 PE" also known as "GEORGE", is being tried upon an 
10 

~ Information which was filed on the 26th day of February, 1998, in 

4 the Second Judicial District Court, charging the said defendant, 

5 SIAOSI VANISI also known as "PE 11 also known as "GEORGE", WJ.th: 

6 COUNT I. MURDER IN THE FIRST DEGREE, a violation of 

7 NRS 200.010 and NRS 200.030 and NRS 193.165, a felony, in the 

8 manner J:o.LLOWJ.ng: 

9 That the said defendant on the 13th day of January A.D. 

10 1998, or thereabout, and before the filing of the Information, at 

-' . . '- . • c ~ . -~ .~ ,,,, -" CO< ,,. ,f' rH .-1 ,,d 1 1 f', 1 1" 

' 
12 unlawfully, and with malice aforethought, deliberation, and 

13 premeditation, kill and murder SERGEANT GEORGE SULLIVAN, a human 

14 hPi nrr hv .~~~ nf rPn,.,r,,<'l blows to the head and face with a 

15 hatchet, and/or other implement(s), and/or other blunt force 

16 trauma inflicted to the head and upper torso thereby inflicting 

17 mortal injuries upon the said SERGEANT GEORGE SULLIVAN J:rom wm.cn 

18 he died on January 13, 1998; or 

19 That the said defendant during the course of, and in 

- .. 
.<U LUT1::nerance OL an cumcu .y' ULU WLLLLULLY O.UU UULO.' LY 

21 murder SERGEANT GEORGE SULLIVAN in that the said defendant on or 

22 about January 13, 1998, did kill and murder SERGEANT GEORGE 

TTH~>T '- ·'- >1-r~+-i r.n ~n.-1/r.r t-ho 

' ~ 

24 furtherance of an armed robbery at the University of Nevada, 

25 Reno, at or near the information kiosk, with the use of a deadly 

?.,; t-o wit a hatchet and/or other implement (s) ; or 

1/.p 7 7 
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00 

Di· 
:0 
1-'· 
1./l 
1-'· 
10 

:=: 'l'k . t-h~> "'"' i Cl r'lefendant on or about January 13, 1998, 
0 

~ did kill and murder SERGEANT GEORGE SULLIVAN, a human being, by 

10 

~ lying in wait, in that the said defendant did watch, wait and 

4 conceal himself from SERGEANT GEORGE SULLIVAN, with the intention 

5 of killing SERGEANT GEORGE ~ULLJ.VAN, ln tnat ne 11iu ctHu wct.LLeu 

6 until SERGEANT GEORGE SULLIVAN completed a traffic stop, then 

7 observed and followed SERGEANT GEORGE SULLIVAN to a location 

~ 

C! wnere ne -was- clllU. -.:;-rrerr-

9 inflicting mortal injuries to his person from which he died on 

10 January 13, 1998. 

' ' TT WT'T'H '!'HE llRR OF A DEADLY WEAPON. a 

12 violation of NRS 200.380 and NRS 193.165, a felony, in the manner 

13 following: 

14 That the said defendant on the 13th day of January p;::u-, 

15 1998, or thereabout, and before the filing of the Information, at 

16 and within the County of Washoe, State of Nevada, did willfully 

17 and unlawtully taKe persona.!. properc.y, L.U w_i_c_; Q 

18 caliber handgun; Glock 11 magazines"; a flashlight; and handcuffs 

19 from the person of SERGEANT GEORGE SULLIVAN, at or near the 

. . -'· ' J n •. ~f: "'"'""'""' 

l>onr> 
.ou .Lll.LU.L. <Hcl L..J.Vll --~~ -" 

21 campus, Washoe County, Nevada, against his will, and by means of 

22 force or violence to his person and with the use of a hatchet, 

-..~ ·"' I 
imnl<>mPnt-1"\ ,.,hi "h the said defendant used to 

24 strike SERGEANT GEORGE SULLIVAN repeatedly in the head and face, 

25 and/or other blunt force trauma inflicted to the head and upper 

26 torso. 
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02 violation of NRS 200.380 and NRS 193.165, a felony, in the manner 
10 

~ following: 

"- That the. said defendant on the 13th day of January A.D. 

5 1998, or thereabout, and before the filing of the Informai:J.on, ate 

6 and within the county of Washoe, State of Nevada, did willfully 

7 and unlawfully take personal property, to wit: u.s. currency 

8 from the person of P :.LA MHH'l'U, c:Tie<..:.J.<on"- ctL. '-'"" -•• u~~·~ 

9 located at 710 Baring Boulevard, Washoe County, Nevada, against 

10 her will, and by means of force or violence or fear of immediate 

' 
,.., 'r' -hA "aA ~-F ~ 1"!rae 

J..J. or .LUL-ULe •uj u~y: 

12 caliber handgun which the said defendant displayed to the victim 

13 and demanded money. 

, A TV WITH THE USE OF A FIREARM, a 

15 violation of NRS 200.380 and NRS 193.165, a felony, in the manner 

16 following: 

1 7 That the said defendant on the 13tn aay or ..January .t<.u. 

18 1998, or thereabout, and before the filing of the Information, at 

19 and within the County of Washoe, State of Nevada, did willfully 

20 and unlawfu.L.LY tcaKe persowou. . L. y' -~ ~· ~. 

21 from DIANA LYNN SHOUSE, the clerk at said establishment, at the 

22 Jackson Food Mart located at 2595 Clearacre Lane, Washoe County, 

' 
. , , _, ' '~ ~-F ~ ~.,.. "i~lence or 

"'-' "evctu.a, ~,~ ... ~ ' -· 
24 fear of immediate or future injury to her person and with the use 

25 of a large caliber handgun which the said defendant displayed to 

"" 
_,. 

·~r'- ""'" _, monev. 
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o2 felony, in the manner following: 
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~ That the said defendant on the 13th day of January A.D. 

4 1 C)gR ()T J-.' bout and before the filing of the Information, at 

5 and within the County of Washoe, State of Nevada, did wiiTtuHy 

6 and unlawfully steal, take and drive away the personal property 

7 of LOUIS D. HILL, to wit: a certain black four door 1993 Toyota 
. 

8 Camry bearlng Nevada llcense plal:e v.o~ tiler, wi en cne -±rrc-"'w- ~""" 

9 and there to permanently deprive the owner thereof. 

10 To the charges stated in the Information, the 

. ' liD~ II > 1 o-~~·-·~ ~ 0 

.l.l uc 
·~' -~ 

12 "GEORGE", pled "NOT GUILTY. II 
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~ defendant of a crime. It is not evidence of any kind against the 
10 

~ accused, and does not create any presumption or permit any 

4 inference of guilt. 
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stated in varying emphasis thereon is intended by me and cfl ways, no 
10 

~ none must be inferred by you. For that reason, you are not to 

4 sinale out anv certain sentence, or any individual point or 

5 instruction, and ignore the others, but you are to consJ.der all 

6 the instructions as a whole and to regard each in the light of 

7 all the others. 
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.__, r1, ~o ~nut-hinn 
(t ~~. u "" ' 
0 
a2 which has suggested to you that I am inclined to favor the 
10 

~ position of either party, you will not be influenced by any such 

4 Rl -inn 

5 I have not expressed, nor intended to express any 

6 opinion as to which witnesses are or are not worthy of belief, 

7 what facts are or are not established, or what inference should 

8 be drawn from tne evldence. It any expression o~ mine Hcto 

9 to indicate an opinion relating to any of these matters, I 

10 instruct you to disregard it. 
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~ . " _, ~' -~<r~o~ ~,lv t-h<=> evidence in the 
(t 1 

0 
02 case in reaching a verdict, you must bring to the consideration 
10 

~ of the evidence your everyday common sense and judgment as 

4 .o~~noh1= men and women. Thus, you are not limited solely to 

5 what you see and hear as the witnesses testity. You may araw 

6 reasonable inferences which you feel are justified by the 

7 evidence, keeping in mind that such inferences should not be 

8 based on speculatlon or guess. 

9 A verdict may never be influenced by sympathy, passion, 

10 prejudice, or public opinion. Your decision should be the 

PLUUUCL. Vl. =.:. .. ~ . _, 
'"' ·--' --'; Qr'"Y'Pf-; ~n ; n -' onr-P 

.L.L " 
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12 with these rules of law. 
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object when the other side offers testimony or other evidence 

m 
~ which counsel believes is not admissible. 

;:JI 
d When the court has sustained an objection to a question, 

5 the jury is to disregard the quest :Lon and may o.raw no .i11.'-

6 from the wording of it or speculate as to what the witness would 

7 have said if permitted to answer. 
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~ the case. 
10 

~ The evidence in a case consists of the testimony of the 

4 witnesses and all physical or documentary evidence which has been 

5 admitted. 
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~ call as witnesses all persons who may appear to have some 

<D 
® knowledge of the matters in question in this trial. 
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~ ~' ~ .. ~f'=,.'-' from which a iurv may 
n -·. 
0 
(!> properly arrive at a verdict. One is direct evidence, such as 
w 

~ the testimony of an eyewitness. The other is circumstantial 

4 PviilPnf"'P the nroof of a chain of circumstances pointing to the 

5 existence or nonexistence of a fact in l.SSUe. 

6 The law makes no distinction between direct and 

7 circumstantial evidence, but requires that before convicting a 

8 defendant, the saCJ.Sl:ieiT UL ~I!"' U"'L 
' , '· Jury oe 0 '=' -· 

9 a reasonable doubt from all the evidence in the case. . 
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~ ~ ... ~1~~~ h<=olrmna rhe dutv of weiahina the 
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0 
& evidence and determining the credibility of the witnesses. The 

w 

~ degree of credit due a witness should be determined by his or her 

4 chAracter conduct, manner upon the stand, fears, bias, 

5 impartiality, reasonableness or unreasonaoLeness OI t:ne 

6 statements he or she makes, and the strength or weakness of his 

7 or her recollections, viewed in the light of all the other facts 

8 in ev:i:Cfence. 

9 If the jury believes that any witness has willfully 

10 sworn falsely, they may disregard the whole of the evidence of 

. ...... o.uz cue. . 
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~ • < o ~,~, ; ri <>rl t-r> testifv as an exnert if he or 
t • 
0 

she has special knowledge, ~ skill, experience, training, or 
w 

~ education sufficient to qualify him or her as an expert on the 

4 sub"iect to which his or her testimony relates. 

5 Duly qualified experts may glve cnelr oplnl= uu 

6 questions in controversy at a trial. To assist you in deciding 

7 such questions, you may consider the opinion with the reasons 

- '· ~-

8 glven Tor lt:, l 1: any, -ey <-we ''- -wrr<:T ,.vc~ ~--

9 may also consider the qualifications and credibility of the 

10 expert. 

" '- t-" ~ ~n nninion as .. 
12 conclusive, but should give to it the weight to which you find it 

13 to be entitled. You may disregard any such opinion if you find 

14 it- t-n hP ,~~ sonable. 
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~ operation of act and intent. 
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~ The burden is always upon the prosecution to prove both 

4 act and intent bevond a reasonable doubt. 
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~ ' -" 1-.u ~;~~nmc.rantial evidence. It 
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~ rarely· can be established by any other means. While witnesses 
w 

~ may see and hear and thus be able to give direct evidence of what 

4 " """ -" does or fails to do, there can be no eyewitness 

5 account of a state of mind with which the acts were done or 

6 omitted, but what a defendant does or fails to do may indicate 

7 intent or lack of intent to commit the offense charged. 
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also known as 
9 "GEORGE", 

1 () Defendant. CRIMINAL COMPLAINT 

11 I 

12 DAVID P. JENKINS of the County of Washoe, State of 
'. 

13 Nevada, verifies and declares upon information and belief and 

' '· 11T""'T:III 

14 under pena.Lt:y o:r: perJU.cy, L.llctL. ·=· ' 

15 also known as "GEORGE", the defendant above-named, has committed 

16 the crimes of: 

T T>T 'T'Ut:' t:' TQ !O:'J' "' u;_olat ion of 
l. I . 

18 NRS 200.010 and NRS 200.030 and NRS 193.165. a felony, in the 

19 manner following, to wit: 

0/\ 'T'hat the said defendant on or about the 13th day ot 

21 January, 1998, at Reno Township, within the County of Washoe, 

22 State of Nevada, did willfully, unlawfully, and with malice 

. ' ' ' 
23 aforethought, deliberat:Lon, ana p .L.ctL.l.Ull, K-.l..LL ~UY 

24 SERGEANT GEORGE SULLIVAN, a human being, by means of repeated 

25 blows to the head with a hatchet, thereby inflicting mortal 
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2 died on January 13, 1998; 
10 
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o.D 3 That the said defendant during the course of, and in 

~ ~ - ,_ .-'l ' -" .,.; 1 1 -F, l l v ;m.-1 nn l ""'-F" l l v 
'± LU.LLHC:L Hvv -" ' 

5 murder SERGEANT GEORGE SULLIVAN in that the said defendant on or 

6 about January 12, 1998, did kill and murder SERGEANT GEORGE 

~ <"'TTI T ~•"" " hc>i nrr in the oeroetration and/or the 

8 furtherance of an armed robbery at the University of Nevada, 

9 Reno, at or near the information kiosk, with the use of a deadly 

10 weaoon, to wit, a hatchet; or 

11 That the said derenaanc on or anouL u. _.__,, .l.:JJv, 

12 did kill and murder SERGEANT GEORGE SULLIVAN, a human being, by 

13 lying in wait, in that the said defendant did watch, wait and 

m~ T n> '+-}, t-ho ; · i r>n 
.L'I concea.L .L.L UHI 

15 of killing SERGEANT GEORGE SULLIVAN, in that he hid and waited 

16 until SERGEANT GEORGE SULLIVAN completed a traffic stop, then 

_, ' ,.-'l -F"1l~"'orl '~~ nF.ORGE SULLIVAN to a location 

18 where he was alone and then ambushed SERGEANT GEORGE SULLIVAN 

19 inflicting mortal injuries to his person from which he died on 

20 Januarv 12, 1998. 

21 COUNT II. ROBBERY WITH THE USE OF A DEADLY WEAPON. a 

22 violation of NRS 200.380 and NRS 193.165. a felony, in the manner 

23 follow1ng, 1:0 Wll:: 

24 That the said defendant on or about the 13th day of 

25 January, 1998, at Reno Township, within the County of Washoe, 
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w 2 phone; Glock "magazines"i a flashlight; and handcuffs from the 
10 
I-' 
0 3 person of SERGEANT GEORGE SULLIVAN, at or near the information 

" ,_,_,~~]..- 1~~ ·pn -.t- rhP TTni.versitv of Nevada Reno campus, washoe 

5 County, Nevada, against his will, and by means of force or 

6 violence to his person and with the use of a hatchet which the 

7 said defendant used to strike SERGEANT GEORGE SULLIVAN repeatedly 

8 in the head and face. 

9 COUNT III. ROBBERY WITH THE USE OF A FIREARM, a 

10 violation of NRS 200.380 and NRS 193.165, a felony, in the manner 

j_j_ I:OLLOWln~, l-V W.Lt-: 

12 That the said defendant on or about the 13th day of 

13 January, 1998, at Reno Township, within the County of Washoe, 

n~ -~ .& 1\T< ,-b rH" ,,; 11 -F,ll v -.nrl 11nlawfull v take personal 

15 property, to wit: u.s. currency from the person of the clerk at 

16 said establishment, at the 7-11 located at 710 Baring Boulevard, 

17 w-."hoe Countv Nevada, aqainst his will, and .oy means o:t :torce or 

18 violence or fear of immediate or future injury to his person and 

19 with the use of a large caliber handgun which the said defendant 

20 dlsplayea 1:0 t:ne VlCt:lm auu 

21 COUNT IV. ROBBERY WITH THE USE OF A FIREARM. a 

22 violation of NRS 200.380 and NRS 193.165, a felony, in the manner 

.,_, LV.L.LV ., ' . 

24 That the said defendant on or about the 13th day of 

25 January, 1998, at Reno Township, within the County of Washoe, 

"" n~ ~-F Nevada did willfullv and unlawfully take personal 
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(1 1 orooertv, to wit: u.s. currency from the person of the clerk at 
0 
w 
10 2 said establishment, at the Jackson Food Mart located at 2595 
I-' 
I-' 3 Clearacre Lane, Washoe County, Nevada, against his will, and by 

4 means or rorce or VlO.Lence or .~.ear 0.1. lmmeulaLe or 1.m:.une iuj u~ y 

5 to his person and with the use of a large caliber handgun which 

6 the said defendant displayed to the victim and demanded money. 

' I 

8 DATED this jil&.IJ day of JA...J UAil.y 
' 

1998. 

9 h. 1_. 1 n 
'// 

11 
.___. 
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13 
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15 

16 
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19 
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22 

23 

24 Restitution: District Court Dept: 
Custody: District Attorney: 

25 Bailed: ~:i~nsAJ~tt~~Y[__ Warrant: X 

"'" U.L.L'i:>UUU 

-4-

L/ J ).. 
2JDC032ll 

AA00255



Exhibit 2

Exhibit 2

AA00256



. 
• . . . 
' 
'I 

DA #J.59523 - , .. ... ' ... 
·L: . ' .. l,j-.. ·~. "\_-i:.:~.-~._: . \ .• 

RPD 019114-98 

~ ~•• ••= uuu••~~ ~~u•u ~·· •~w 

2 IN AND FOR THE COUNTY OF WASHOE, STATE OF NEVADA 

3 * * * 
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5 Plaintiff, RJC: 89,820 
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"98 FEB -3 p 1 :58 DEPT: ED v. 

.. ' ' 

7 SIAOSI VANISI, 
also as 

a "PE", 
also known as 

9 "GEORGE", 
AMENDED 

10 Defendant. CRIMINAL COMPLAINT 

J 
~~ 

12 DAVID L. STANTON of the County of Washoe, State of 

13 Nevada, verifies and declares upon information and belief and 

14 nnrl<>r n'"n" 1 hr nf" ~. 1"1'"\1' rh"f" CT>InCT ,.,,.n • "" "PF.• 

15 also known as "GEORGE", the defendant above-named, has committed 

.16 the crimes of: 

17 I MURI: IN '1'HF. F''R !'l'T' " nn nf" 

18 NRS 200.010 and NRS 200.030 and NRS 193.165. a felony, in the 

19 manner following, to wit: 
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21 January, 1998, at Reno Township, within the County of Washoe, 

22 State of Nevada, did willfully, unlawfully, and with malice 
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2 said SERGEANT GEORGE SULLIVAN from which he died on January 13, 

3 1998; or 

.a. 'l'h"r rh<> "",; r1 ~- ~- -' ,,.,,. r'ln,..~ nrr rho """'""" of ""n in 

9 furtherance of an armed robbery, did willfully and unlawfully 

6 murder SERGEANT GEORGE SULLIVAN in that the said defendant on or 
. ~·. ' 

7 about Ji "~~· 12, 1998, did kill and murder SERGEANT GEORGE 

8 bULL.J.VAl'l, a h .. ~ nrr' in tne j,lt:.L_o.> To and{or the 

9 furtherance of an armed robbery at the University of Nevada, 

10 Reno, at or near the information kiosk, with the use of a deadly 

.!..!. 1 L.U W.!.L.t C1 : '- 1 ClUU.f O;t" '~' I ~~ 

12 That the said defendant on or about January 13, 1998, 

13 did kill and murder SERGEANT GEORGE SULLIVAN, a human being, by 

1 A , ·' ' ,, .. ' _,_ ......... ~~·-" 
. 

·H r'l "'" r ,r, """ i r ""r'l ., ., 

15 conceal himself from SERGEANT GEORGE SULLIVAN, with the intention 

.6 of killing SERGEANT GEORGE SULLIVAN, in that he hid and waited 

17 until ,,.,,,., -+- _ _. a •, stop then 

18 observed and followed SERGEANT GEORGE SULLIVAN to a location 

19 where he was alone and then ambushed SERGEANT GEORGE SULLIVAN 

20 mortal injuries to his !:rom ne on 

21 January 12, 1998. 

22 COUNT II. ROBBERY WITH THE USE OF A DEADLY WEAPON, a 

~ .1 -~ _,._, ~·· ... , 
24 following, to wit: 

25 That the said defendant on or about the 13th day of 

')(:, ,T,.,.,,,..,..,, 1QQR "'" l>on,-, i ~ ··" t-"hi n '"""' rrmnr.v nf "'""""'"" 
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1 aLC of m=•«'-'<'• did..,.; lfully and ,,.,, ..· ly take personal 

2 property, to wit: a Glock .45 caliber handgun; Glock 

3 "magazines"; a flashlight; and handcuffs from the person of 

.. . v=•, "''- u• ucc<• L.UC 

5 located at the university of Nevada, Reno campus, Washoe County, 

6 Nevada, against his will, and by means of force or violence to 
-~·· . 

7 'hlc ~~r1 ,,,; t-'h t-he nco ~i' ~ h~t-~'ho.- ... /. 

• 8 implement(s), which the said defendant used to strike SERGEANT 

9 GEORGE SULLIVAN repeatedly in the head and face, and/or other 

10 blunt force trauma inflicted to the head and ' +-~~ .. ..,. 

11 COUNT III. ROBBERY WITH THE USE OF A FIREARM. a 

-rz- ot NRS 20 380 and NRS L93 165 ;.- , -ul the manner 

13 following, to wit: 

14 That the said defendant on or about the 13th day of 
. ~ ~- • nnn -~ ~' -~ -~ ~ ·z . , . , ... •)' U>- , 

16 State of Nevada, did willfully and unlawfully take personal 

17 property, to wit: u.s. currency from the person of PATRICIA 

1 A MTRTTO I'. h .. ~1 o~lr Rl' rhF> 7 ·1 1 <H ln..,,.r,.rl ~,. 7,n n~~;~~ 

19 Boulevard, Washoe County, Nevada, against her will, and by means 

20 of force or vi•->'~ .. ,.,,.. .. or fear of ; ;,.._., or future injury to her 

21 person and with the use of a large caliber '"'-- .. ,,m which the said 

22 defendant displayed to the victim and demanded money. 

"'" 
24 violation of NRS 200.380 and NRS 193.165, a felon:.:, in the manner 

25 following, to wit: 

~e:: Ill 
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.L ·!·na<: .:ne sa~a aeJ:' L<.. -uu-or LHC .L.> <..H Uay U.L 

2 January, 1998, at Reno Township, within the County of Washoe, 

3 state of Nevada, did willfully and unlawfully take personal 

1l .. ~ ·~; .. TT C! "'~~~ nT""T" T,VNI\T t-h" --
5 clerk at said establishment, at the Jackson Food Mart located at 

6 2595 Clearacre Lane, Washoe County, Nevada, against her will, and 

7 bv of or ,.;~1~"~~ or fear of inunediate or futur~··, 

8 injury to her person and with the use Of a ~arge ,..,- ;h.,,.. h, run 

9 which the said defendant displayed to the victim ang demanded 

10 money . 

.L.L 

12 felony, in the manner following, to wit: 

13 That the said defendant on or about the 13th day of 

T 'nn<> .~ n. --•- ' -~ _._, ~ ... ~"' w .. o'h~o 
•I . ' .. 

15 State of Nevada, did willfully and unlawfully steal, take and 

.16 drive away the personal property of LOUIS D. HILL, to wit: a 

17 ,; h1 ,.~,. four door 1993 'T'~u~+-.a. "· ~ ;~onoo 

18 plate 029 HPY, with the intent then and there to permanently 

19 deprive the owner thereof. 

20 I 
J..,..) 

21 DATED this '3_. day of r:e~VIt'-j I 1998. 

22 /f~~~- ~/ 
"'"' 
24 Restitution: District Court Dept: 4 

Custody: District Att: GAMMICK/STANTON 
25 Bailed: Defense Att: 

Warrant: Bail No Bail 
'lC M1At:nnn 
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5 

6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, 

7 IN AND FOR THE COUNTY OF WASHOE 

0 ~ ~ * 

9 THE STATE OF NEVADA, 

10 Plaintiff, 

1 1 -=-
12 SIAOSI VANISI, 

also known as 
13 "PE 11 

I 

also known as 
14 "GEORGE", 

15 Defendant. 

16 I 
.L I D A. GAMMICK, District Attorney within and for 

18 the County of Washoe, State of Nevada, in the name and by the 

19 authority of the State of Nevada, informs the above entitled 

~n ~ ,,. 
·~~. ~~p~ ~""' "'" · ""' , ct.LSO KnOwn as 

21 "GEORGE", the defendant above named, has committed the crimes of: 

22 l:l~O COUNT I. MURDER IN THE FIRST DEGREE. a violation of 

23 NRS 200.010 anci NRR ?00 0''\0 ;mci NRR 1 0'> 1 &:<: f'. '1 ~,_ 

' 
24 manner following: 

25 That the said defendant. on the 13th day of January A.D. 

26 1998, or thereabout, and before the filinq of this Information 

I 
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(1 • ~ -··~•· LH<O LY U.L , t;I:ai:e or Nevaaa, a~a 

0 
willfully, unlawfully, and with malice aforethought, w 2 

,p 
(7> 3 deliberation, and premeditation, w kill and murder SERGEANT GEORGE 

4 -"TTT,T,IVA..N_ _a h11m001n h~>i nn hu--"""'= ~.c ,,_ rl k 1 _., - ,_ ' ~ -. 
5 and face with a hatchet, and/or other implement ( s) , and/or other 

6 blunt force trauma inflicted to the head and upper torso thereby 

7 inflicting mortal iniuries upon the said SERGEANT .C:TTT.T.TV:r.N 

8 from wh~ch he died on January 13 , 1998; or 

9 That the said defendant during the course of, and in 

10 furtherance of an armed robbery, did willfully and unlawfully 

-~ 
-~~~ u "UDJ.H V.M.J.' ~n J:flaJ: 1:ne sa1.a ae:r:enaant on or 

12 about January 13, 1998, did kill and murder SERGEANT GEORGE 

13 SULLIVAN, a human being, in the perpetration and/or the 

14 -Fnrt-hPrO'lnrP ~.c ~ ·"' L> ~' ., -. -1 -~ ··~ 'a.ua.' 

15 Reno, at or near the information kiosk, with the use of a deadly 

16 weapon, to wit, a hatchet, and/or other implement(s); or 

17 That the said defendant on nr ;,hn11t- ,T;,mJ<'lrv 1., 1 q QQ 

18 did kill and murder SERGEANT GEORGE SULLIVAN, a human being, by 

19 lying in wait, in that the said defendant did watch, wait and 

.:u c;uncea.c lll.mse.LI: rrom ANT GEORGE SULLIVAN, with the intention 

21 of killing SERGEANT GEORGE SULLIVAN, in that he hid and waited 

22 until SERGEANT GEORGE SULLIVAN completed a traffic stop, then 

')'J ,J,- " - 1 1 ~ 

ion .. "U'-'D-'. v.o-u' LU a. 

24 where he was alone and then ambushed SERGEANT GEORGE SULLIVAN 

25 inflicting mortal injuries to his person from which he died on 

26 January 13 1998. 

-2-

') 
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2 violation of NRS 200.380 and NRS 193.165. a felony, in the manner 

'l'l'l 3 following: >lsi. 

A 'T'h~t- t-1- .,., ,., t-h 1 ~ ·1- ,.,, ,f' .T• " n ' ' 
5 1998, or thereabout, and before the filing of this Information, 

6 at and within the County of Washoe, State of Nevada, did 

7 willfully and unlawfully take personal property, to wit: a Glock 

8 .45 caliber handgun; Glock "magazines"; a flashlight; and 

9 handcuffs from the person of SERGEANT GEORGE SULLIVAN, at or near 

10 the information kiosk located at the University of Nevada, Reno 

.L.L campus, wasuoe \..OUnc_ y, 1,evaua, agalnSc_ HlS Wl.L.L, anu vy means OL 

12 force or violence to his person and with the use of a hatchet, 

l3 and/or other implement(s), which the said defendant used to 

' :1. ,,.,., C''TT T THHT .... .-<1 .. ,., '"' 
,., ,., ". 

-J ' 

15 and/or other blunt force trauma inflicted to the head and upper 

16 torso. 

17 COUNT III. ROBBERY WITH THE USE OF A FIREARM a ·- ,_ 
18 violation of NRS 200.380 and NRS 193.165, a felony, in the manner 

19 following: 
. 

20 Tnat tne sala aerenaant on tne 13tn aay or January A.D. 

21 1998, or thereabout, and before the filing of this Information, 

22 at and within the County of Washoe, State of Nevada, did 

~~ ~~~~~ ·~··:r ·:r ~~ >' "' ~"' - :r ' ~- . . ~. 

24 currency from the person of PATRICIA MISITO, the clerk at the 7-

25 11 Store located at 710 Baring Boulevard, Washoe County, Nevada, 

?{; "'""' i ""'!' hF'r will ""r'l hv m"'"'""' ,-,f "- r1r vi,-,lF>nrF' r1r f,.,_,r ,-,f 

-3-
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~ 1 imm<>rli"t-"' nr -Fnt-nr<> in-inrv t-n h<>r "nrl ""it-h t-h<> """' n-F " 
(1 
0 2 large caliber handgun which the said defendant displayed to the w 
,p 
(7> 3 victim and demanded money. 
01 

4 'F- '1~0 COUNT IV. ROBBERY WITH THE USE OF A FIREARM, a 

5 Vlolatlon o NRS 200.380 and NRS 193.165, a te ony, ln the manner 

6 following: 

7 That the said defendant on the 13th day of January A.D. 

0 .LJJo, V.L '-· <'-I CO.UU UCLVLC '-UC UL '-U-'.0 .cua'-.>.vu 1 

9 at and within the County of Washoe, State of Nevada, did 

10 willfully and unlawfully take personal property, to wit: u.s. 

1 1 <'1 -Frnm DTIINII T.YNN rhP rolPrk i'lr. Ri'licJ PRI'rlhl i '" 

12 at the Jackson Food Mart located at 2595 Clearacre Lane, Washoe 

13 County, Nevada, against her will, and by means of force or 

14 violence or fear of immediate or future injury to her person and 

15 with the use of a large caliber handgun which the said defendant 

16 displayed to the victim and demanded money. 

J./ \- '::QO . a via a i n ' a 

18 felony, in the manner following: 

19 That the said defendant on the 13th day of January A.D. 

'"'" 1 0 00 ., • 1. '"' '"' _,_ . )-, -1'. 1 . .-1' +-)-, ' To ~ 

' I -~ I 

21 at and within the County of Washoe, State of Nevada, did 

22 willfully and unlawfully steal, take and drive away the personal 

23 orooertv of LOUIS D. HILL to wit: a certain black four door 

24 1993 Toyota Camry bearing Nevada license plate 029 HPY, with the 

25 intent then and there to permanently deprive the owner thereof. 

26 Ill 
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• 
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such case made and provided, 

the State of Nevada. 

• 
t- -). "' ·" t-J. 

Qt- .t-
'" 

and against the peace and dignity of 

()JlJ2 ~t4t4nJ! 
RICHARD A. GAMMICK 
District Attorney 
Washoe County, Nevada 

c ~~Q~ 
.rf ' 
1.J-"VJ.l.J L. bl-"l,TU" 

Chief Deputy District Attorney 
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~ 1 The followina are the names and ~'' •o~ ~-F ,)-

(1 
0 2 witnesses as are known to me at the time of the filing of the w 
,p 

3 within Information: (7> 

-....] 

4 

::> •'J:o' 0 ENT 

6 DETECTIVE BRENT ADAMSON 
INVESTIGATOR JEFF ITAMI 

7 GARY LUCIER 

n 
. 

RENO POLICE DEPARTMENT 
9 

DETECTIVE GREG BALLEW 
10 DETECTIVE JOE DEPCZYNSKI 

DETECTIVE RON 
11 DETECTIVE JOHN DOUGLAS 

DETECTIVE JIM DUNCAN 
12 DETECTIVE DAVE JENKINS 

DETECTIVE MOHAMAD RAFAQAT 
13 

UNIVERSITY OF NEVADA POLICE DEPARTMENT 
14 

IT LEPERA 
15 OFFICER CARL SMITH 

16 WASHOE COUNTY SHERIFF'S OFFICE CRIME LAB 

·~ 

·~ 
18 

SCOTT ALBIN, 1555 Sky Valley 
19 

Drive, Apartment C-104, Reno, Nevada 

CAROL DIANA ARROYO, 5785 Conti Circle, Sun Valley, Nevada 
?n 

nnNz. r .n o ~ ~r"'~ ~T, ""' 1 1 0. *QC~ 0 ~ 
~. 

' ' 21 
KALEB LEE BARTLEHEIM, 5034 Pleasant View Drive, Sparks, Nevada 

22 
LEMONT BONNER, University Inn, Room #729, Reno, Nevada 

23 
GUSTAVO MARTIN CERON, 943 Bell Street, l'ill_artment #2 Reno Nevada 

24 
ANDREW GUY "DREW" CIOCCA, 1316 Buena Vista Avenue, Apartment B, 

25 Reno, Nevada 

26 ELLEN G. I. CLARK, MD, Forensic Pathologist 

·v 

& 
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18 

19 
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21 

22 

23 

24 

25 

26 
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JESSIE JAMES GARLAND, JR.' 805 Kuenzli, Apartment #225, Reno, 
Nevada 

CHAITRA MICHELLE HANKE, 2860 Brittania Curt Reno Nevada 

LOUIS D. HILL, 6075 Bankside Drive, Reno 1 Nevada 

NATHAN DOUGLAS HUNT, 345 Ralston, Apartment G, Reno, Nevada 

MAKALETA KAVAPALU 

1.JAV .L 1.J , .Lbo::> bOUl:n ~1vers1Cle 1Jr1ve, ::;a.t t Lake Cl ty, utan 

VAINGA IMONA KINIKINI, 1665 South Riverside Drive, Salt Lake 
City, Utah 

>TTn 

GABRIEL PHILLIP KNOX, 835 Evans Avenue (S .A.E. Fraternity House, 
Reno, Nevada 

COR INA SALOTE LOUIS, 1098 North Rock Boulevard, Apartment A, 
Soarks Nevada 

MARIA LOSA LOUIS, 1098 North Rock Boulevard, Apartment A, Sparks, 
Nevada 

DANIELLE MALLEY 

l'Ulli.T .Ll'J.o;L., 1 .:·v KODlnnood Dr:L ve, l!218, Reno, Nevada 

MELE MAVEN I 

PATRICIA MARY MIS ITO, 472 Emerson Way, Sparks, Nevada 

U~>HU~<TT ~~HT~ _, . 
' '" >y' ' ·~··= 

RENEE NANCY PEAUA, 1645 Sterling Way, Reno, Nevada 

SHOMARI KAMU ROBERTS, 1966 Bishop Street, Reno, Nevada 

DIANA LYNN SHOUSE 7900 "·~+-,_, Uir,-,ini" <=:t-r"'"'t- ll1 ?1 R"'n" -"~ 

GAR SOWLE 

SATEKI TAUKIEUVEA, 230 Booth Street, Apartment A, Reno, Nevada 

Ill 
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(1 

_]_ 
]VIET J~•O><O..ur>. ~~~ ~. ' "'. ~· _,_, . lP .'~11n Vr~l i PV Nevada 

0 ""' -~ 

w 2 
,p NAMOA STEPHANOTIS TUPOU, 2712 Star Meadows Loop, Reno, Nevada 
(7> 

<D 3 
SIVAKUMAR UTHIRAM, 830 North Center Street, #11, Reno, Nevada 

A 

nnm>.T .n '!'!-lOMAS VIETTI 
5 

DARLENE GAY WILSON, 850 North Virginia Street, #106, Reno, Nevada 

6 
JACK GRANT WOOD, 810 , H' Street, Sparks, Nevada 

7 
JULIE MICHELLE WOOD, elO 'H ~LreeL, -.- , ••cva~a 

8 
JAMES BYONG YIM, 1647 Wedekind Road, #23C, Reno, Nevada 

9 

10 

_I_]_ 

12 

13 

, . 
15 

16 fJ~o rl dJ:i -() 
17 "" ''-" 

18 District Attorney 

19 
_..--- /''1 ""\ (' ("'/ (\ 

20 <.. 11 I l:X. 'f--..1 In Y 

21 ~ L. STANTON 
Deputy District Attorney 

22 

24 

25 PCN 88877081 

26 02251114 
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AS APPROVED BY THE ABA HOUSE OF DELEGATES FEBRUARY 3, 1997: 
 

AMERICAN BAR ASSOCIATION 
SECTION OF INDIVIDUAL RIGHTS AND RESPONSIBILITIES 

SECTION OF LITIGATION  
SECTION OF TORT AND INSURANCE PRACTICE 

COMMISSION ON MENTAL AND PHYSICAL DISABILITY LAW 
MASSACHUSETTS BAR ASSOCIATION 

THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 
NEW YORK STATE BAR ASSOCIATION 

 
 

RECOMMENDATION 
 

RESOLVED, That the American Bar Association calls upon each jurisdiction 
that imposes capital punishment not to carry out the death penalty until the jurisdiction 
implements policies and procedures that are consistent with the following longstanding 
American Bar Association policies intended to (1) ensure that death penalty cases are 
administered fairly and impartially, in accordance with due process, and (2) minimize the risk 
that innocent persons may be executed: 
 

(i) Implementing ABA “Guidelines for the Appointment and Performance of 
Counsel in Death Penalty Cases” (adopted Feb. 1989) and Association policies 
intended to encourage competency of counsel in capital cases (adopted Feb. 1979, 
Feb. 1988, Feb. 1990, Aug. 1996); 

 
(ii) Preserving, enhancing, and streamlining state and federal courts’ authority and 

responsibility to exercise independent judgment on the merits of constitutional 
claims in state post-conviction and federal habeas corpus proceedings (adopted 
Aug. 1982, Feb. 1990); 

 
(iii) Striving to eliminate discrimination in capital sentencing on the basis of the race 

of either the victim or the defendant (adopted Aug. 1988, Aug. 1991); and 
 

(iv) Preventing execution of mentally retarded persons (adopted Feb. 1989) and 
persons who were under the age of 18 at the time of their offenses (adopted Aug. 
1983). 

 
FURTHER RESOLVED, That in adopting this recommendation, apart from 

existing Association policies relating to offenders who are mentally retarded or under the age of 
18 at the time of the commission of the offenses, the Association takes no position on the death 
penalty.  
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The following report was submitted with Recommendation No. 107.  Reports 
accompanying recommendations are not official ABA policy, but are provided to support 
the recommendation. 
 

REPORT 
 
INTRODUCTION 
 

The American Bar Association has adopted numerous policies bearing on the manner in 
which the death penalty should be applied in jurisdictions where it exists.  These policies were 
adopted in view of the ABA’s extensive experience with the administration of the death penalty 
and in light of several ABA-sponsored studies.  The policies concern: (1) competent counsel in 
capital cases; (2) proper processes for adjudicating claims in capital cases (including the 
availability of federal habeas corpus); (3) racial discrimination in the administration of capital 
punishment; and (4) the execution of juveniles and mentally retarded persons.  
 

The time has now come for the ABA to take additional decisive action with regard to 
capital punishment.  Not only have the ABA’s existing policies generally not been implemented, 
but also, and more critically, the federal and state governments have been moving in a direction 
contrary to these policies.  The most recent and most dramatic moves, both strongly opposed by 
the ABA, have come in the form of laws enacted by Congress in 1996.  Federal courts already 
are construing one law to significantly curtail the availability of federal habeas corpus to death 
row inmates, even when they have been convicted or sentenced to death as a result of serious, 
prejudicial constitutional violations.  Another law completely withdraws federal funding from 
the Post-Conviction Defender Organizations that have handled many post-conviction cases and 
that have mentored many other lawyers who have represented death row inmates in such 
proceedings. 
 

These two recently enacted laws, together with other federal and state actions taken since 
the ABA adopted its policies on capital punishment, have resulted in a situation in which 
fundamental due process is now systematically lacking in capital cases.  Accordingly, in order to 
effectuate its existing policies, the ABA should now call upon jurisdictions with capital 
punishment not to carry out the death penalty until these policies are implemented.  Of course, 
individual lawyers differ in their views on the death penalty in principle and on its 
constitutionality.  However, it should now be apparent to all of us in the profession that the 
administration of the death penalty has become so seriously flawed that capital punishment 
should not be implemented without adherence to the various applicable ABA policies.   
 
BACKGROUND 
 

The backdrop for this Recommendation is the two decades of jurisprudence and 
legislation since the United States Supreme Court upheld new death penalty statutes in Gregg v. 

AA00272



 
 3 

Georgia,1 after having invalidated earlier death penalty statutes in 1972 in Furman v. Georgia.2  
In Furman, the Court believed that then-existing state statutes failed to properly balance the need 
to ensure overall consistency in capital sentencing with the need to ensure fairness in individual 
cases.  Four years later, in Gregg, the Court concluded that new state statutes’ special procedural 
requirements for capital prosecutions provided a means by which the states would achieve that 
balance.  
 

However, two decades after Gregg, it is apparent that the efforts to forge a fair capital 
punishment jurisprudence have failed.3  Today, administration of the death penalty, far from 
being fair and consistent, is instead a haphazard maze of unfair practices with no internal 
consistency.  To a substantial extent, this situation has developed because death penalty 
jurisdictions generally have failed to implement the types of policies called for by existing ABA 
policies.  The pervasive unfairness of the capital punishment system that has evolved since 
Gregg has led two of the Supreme Court Justices who were part of the majority in Gregg to 
regret having upheld the death penalty’s constitutionality.  Retired Justice Lewis Powell, in a 
1991 interview, expressed his doubt whether the death penalty could be administered in a way 

                     
     1 428 U.S. 153 (1976). 

     2 408 U.S. 238 (1972). 

     3 See Carol S. Steiker & Jordan M. Steiker, Sober Second Thoughts: Reflections on Two 
Decades of Constitutional Regulation of Capital Punishment, 109 Harv. L. Rev. 355, 357 
(1995)(reporting that "[v]irtually no one thinks that the constitutional regulation of capital 
punishment has been a success").  See also James S. Liebman & Jonathan M. Moses, Fatal 
Distortion: The Chronic Making and Unmaking of Death Penalty Law (publication 
forthcoming). 
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that was truly fair and stated that, in retrospect, his greatest regret was that he had voted to 
uphold the constitutionality of capital punishment in McCleskey v. Kemp, 481 U.S. 279 (1987), 
and other cases.4  Justice Harry Blackmun expressed similar concerns in his 1994 dissent in 
McFarland v. Scott:   
 

When we execute a capital defendant in this country, we rely on the belief that the 
individual was guilty, and was convicted and sentenced after a fair trial, to justify 
the imposition of state-sponsored killing. . . .  My 24 years of overseeing the 
imposition of the death penalty from this court have left me in grave doubt 
whether this reliance is justified and whether the constitutional requirement of 
competent legal counsel for capital defendants is being fulfilled.5

                     
     4 See JOHN C. JEFFRIES, JR., JUSTICE LEWIS F. POWELL, JR. 451-52 (1994) (quoting 
Justice Powell). 

     5 114 S. Ct. 2785, 2790 (1994). 

The already deplorable state of affairs noted by Justices Powell and Blackmun is 
exacerbated by three other, very recent developments.  First, although certain states have begun 
to implement some ABA policies, more states are moving in the opposite direction--undermining 
or eliminating important procedural safeguards that the ABA has found to be essential.   
 

Second, Congress recently enacted legislation that makes it significantly more difficult 
for the federal courts to adjudicate meritorious federal constitutional claims in capital cases.  
Title I of the Anti-Terrorism and Effective Death Penalty Act of 1996 establishes deadlines for 
filing federal habeas petitions, places limits on federal evidentiary hearings into the facts 
underlying federal constitutional claims, sets timetables for federal court action, limits the 
availability of appellate review, establishes even more demanding restrictions on second or 
successive applications for federal relief, and, in some instances, apparently bars the federal 
courts from awarding relief on the basis of federal constitutional violations where state courts 
have erred in concluding that no such violation occurred. 
 

While the ABA has consistently supported meaningful habeas corpus reforms, this new 
federal legislation instead dramatically undermines the federal courts’ capacity to adjudicate 
federal constitutional claims in a fair and efficient manner. Indeed, that may itself be 
unconstitutional, as the ABA already has asserted in an amicus brief.  Congress’ adoption of the 
1996 Act only underscores the extent of this country’s failure to fashion a workable and just 
system for administering capital punishment.   
 

Third, and also contrary to longstanding ABA policies, Congress has ended funding for 
Post-Conviction Defender Organizations (PCDO’s), which have handled many capital post-
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conviction cases and have recruited and supported volunteer lawyers in these cases for many 
indigent death row prisoners.  The ABA had a major role in supporting the creation of the 
PCDO’s.   
 

Together, these three developments have brought the adjudication of capital cases to the 
point of crisis. Unless existing ABA policies are now implemented, many more prisoners will be 
executed under circumstances that are inconsistent with the Supreme Court’s mandate, 
articulated  in Furman and Gregg, that the death penalty be fairly and justly administered.   
 

The ABA has worked hard to foster the fair and just administration of capital 
punishment.  The ABA’s Post-conviction Death Penalty Representation Project has provided 
expert advice and counsel to jurisdictions attempting to improve the delivery of legal services to 
death row prisoners.  In addition, it has recruited more than 400 volunteer attorneys to represent 
indigent death row inmates.  The Project also has assisted in the creation of PCDO’s and 
strongly opposed the successful effort to cut off their federal funding.  The ABA has testified in 
support of the Racial Justice Act and actively opposed the kind of habeas corpus restrictions 
enacted in 1996. And the ABA has conducted and supported a variety of training programs for 
lawyers and judges in capital cases and has advocated detailed standards for capital defense 
counsel.  Also, various ABA groups have sponsored numerous education programs examining 
the fairness of capital punishment as implemented. 
 

The ABA’s efforts have had some impact.  But recent developments have made the 
impact of incompetent counsel and the instances of uncorrected due process violations 
substantially greater, and matters are likely to become worse in the future.  It is essential that the 
ABA now forcefully urge that executions not occur unless each person being executed has had 
competent counsel and the due process protections that the ABA has long advocated. 
 
 I. Competent Counsel 
 

The ABA is especially well positioned to identify the professional legal services that 
should be available to capital defendants and death row inmates.  The Association has 
shouldered that responsibility by conducting studies and adopting policies dating back nearly 
twenty years.  Seven years ago, the ABA recommended that "competent and adequately 
compensated" counsel should be provided "at all stages of capital . . . litigation," including trial, 
direct review, collateral proceedings in both state and federal court, and certiorari proceedings in 
the U.S. Supreme Court.6  To implement that basic recommendation, the ABA said that death 
penalty jurisdictions should establish organizations to "recruit, select, train, monitor, support, 
and assist" attorneys representing capital clients.   
 

                     
     6 Resolution of the House of Delegates, Feb. 1990. 
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Eight years ago, the ABA published the "Guidelines for the Appointment and 
Performance of Counsel in Death Penalty Cases" and urged all jurisdictions that employ the 
death penalty to adopt them.7  Those guidelines call for the appointment of two experienced 
attorneys at each stage of a capital case.8  Appointments are to be made by a special appointing 
authority or committee, charged to identify and recruit lawyers with specified professional 
credentials, experience, and skills.9  The guidelines make it clear that ordinary professional 
qualifications are inadequate to measure what is needed from counsel in "the specialized practice 
of capital representation."  To ensure that the lawyers assigned to capital cases are able to do the 
work required, the guidelines state that attorneys should receive a "reasonable rate of hourly 
compensation which... reflects the extraordinary responsibilities inherent in death penalty 
litigation."  Concomitantly, counsel should be provided with the time and funding necessary for 
proper investigations, expert witnesses, and other support services.10

 
No state has fully embraced the system the ABA has prescribed for capital trials.  To the 

contrary, grossly unqualified and under compensated lawyers who have nothing like the support 
necessary to mount an adequate defense are often appointed to represent capital clients.  In case 
after case, decisions about who will die and who will live turn not on the nature of the offense 
the defendant is charged with committing, but rather on the nature of the legal representation the 
defendant receives.11

 
Jurisdictions that employ the death penalty have proven unwilling to establish the kind of 

legal services system that is necessary to ensure that defendants charged with capital offenses 
receive the defense they require.  Many death penalty states have no working public defender 

 
     7 Resolution of the House of Delegates, Feb. 1989. 

     8 The ABA previously had urged the federal government to adopt similar procedures and 
standards for counsel appointed to represent death row prisoners in federal habeas corpus 
proceedings.  Resolution of the House of Delegates, Feb. 1988.  Before that, the ABA had urged 
the U.S. Supreme Court and the Congress to provide for competent counsel to handle certiorari 
proceedings and petitions for clemency before the Court.  Resolution of the House of Delegates, 
Feb. 1979. 

     9 In addition, the guidelines set forth the way in which counsel in a capital case should 
perform various defense functions, from plea negotiations, through jury selection, the trial and 
sentencing phases, and post-conviction proceedings.  

     10 In August 1996, the ABA adopted a policy regarding the appropriate representation of 
military defendants facing execution.  To date, the military has failed to implement this policy.    

     11 Marcia Coyle, et al., Fatal Defense: Trial and Error in the Nation's Death Belt, Nat'l L.J., 
June 11, 1990 (reporting the conclusions of an extensive six-state survey: capital trials are "more 
like a flip of the coin than a delicate balancing of the scales" because defense counsel are "ill 
trained, unprepared. . . [and] grossly underpaid"). 
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programs, relying instead upon scattershot methods for selecting and supporting defense counsel 
in capital cases.12  For example, some states simply assign lawyers at random from a general list-
-a scheme destined to identify attorneys who lack the necessary qualifications and, worse still, 
regard their assignments as a burden.  Other jurisdictions employ "contract" systems, which 
typically channel indigent defense business to attorneys who offer the lowest bids.13  Other states 

 
     12 See Stephen B. Bright, Counsel for the Poor: The Death Sentence Not for the Worst Crime, 
But for the Worst Lawyer, 103 Yale L.J. 1835 (1994).  

     13 Richard Klein, The Emperor Gideon Has No Clothes: The Empty Promise of the Constitu-
tional Right to Effective Assistance of Counsel, 13 Hastings Const. L.Q. 625, 679-680 (1986). 
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use public defender schemes that appear on the surface to be more promising, but prove in 
practice to be just as ineffective.14

 
     14 See Bright, supra note 12, at 1849-1852, summarizing the current situation as follows: 
 

The structure of indigent defense not only varies among states, it varies within 
many states from county to county.  Some localities employ a combination of programs.  
All of these approaches have several things in common.  They evince the gross 
underfunding that pervades indigent defense.  They are unable to attract and keep 
experienced and qualified attorneys because of lack of compensation and overwhelming 
workloads.  Just when lawyers reach the point when they have handled enough cases to 
begin avoiding basic mistakes, they leave criminal practice and are replaced by other 
young, inexperienced lawyers who are even less able to deal with the overwhelming 
caseloads. Generally, no standards are employed for assignment of cases to counsel or for 
the performance of counsel.  And virtually no resources are provided for investigative 
and expert assistance or defense counsel training. 

 
The situation has further deteriorated in the last few years.  This is largely due to 
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the increased complexity of cases and the increase in the number of cases resulting from 
expanded resources for police and prosecution and the lack of a similar increase, and 
perhaps even a decline, in funding for defense programs.  Id. (citations omitted). 

 
Moreover, at an ABA Annual Meeting program in 1995, Scharlette Holdman described case 
after case of incompetent representation by counsel appointed by judges in California and other 
Western states, in which compensation is typically greater than that in most other states with 
capital punishment.  See Holdman in Is There Any Habeas Left in this Corpus?, 27 Loyola U. 
Chicago L.J. 524, 581 (1996).  Thus, as the ABA has recognized, the problem is not merely 
underfunding.  It is also the appointment by judges of attorneys who lack either the expertise or 
the experience necessary to represent a capital defendant effectively.  

AA00279



 
 10 

It is scarcely surprising that the results of poor lawyering are often literally fatal for 
capital defendants.  Systematic studies reveal the depth of the problems nationwide and thus 
supply the hard data to support reasoned policy-making.15  Case after case all too frequently 
reveals the inexperience of lawyers appointed to represent capital clients.  In Tyler v. Kemp16 
and Paradis v. Arave,17 state trial courts assigned capital cases to young lawyers who had passed 
the bar only a few months earlier; in Bell v. Watkins,18 a state trial court appointed a lawyer who 
had never finished a criminal trial of any kind; and in Leatherwood v. State,19 yet another trial 
court allowed a third-year law student to handle most of a capital trial.  
 

Other cases demonstrate that defense counsel in capital cases often are incapable of 
handling such cases properly.  In Smith v. State,20 defense counsel asked for extra time between 
the guilt and sentencing phases of a capital case in order to read the state death penalty statute 
for the first time.  In Frey v. Fulcomer,21 defense counsel, in purported compliance with a state 
statute, limited his presentation of mitigating evidence.  Unbeknownst to defense counsel, that 
statute had been held unconstitutional three years earlier precisely because it restricted counsel's 
ability to develop mitigating evidence.  In Ross v. Kemp,22 one defense attorney advanced a 
weak alibi theory, while his co-counsel mounted an inconsistent mental incompetency defense 
that necessarily conceded that the defendant had participated in the offense.23  In Romero v. 
Lynaugh,24 defense counsel declined to offer any evidence at all during the penalty phase of a 
                     
     15 Over the years, both the ABA and local bar and legislative groups have commissioned such 
studies.  In one instance, illustrative of other states’ practices as well, researchers found that 
Texas typically does not use central appointing authorities to choose counsel in death penalty 
cases, does not monitor the performance of assigned counsel in capital cases, and does not 
adequately compensate appointed counsel or reimburse them sufficiently for support services.  
The Spangenberg Group, A Study of Representation in Capital Cases in Texas (1993). 

     16 755 F.2d 741 (11th Cir.), cert. denied, 474 U.S. 1026 (1985). 

     17 954 F.2d 1483 (9th Cir. 1992). 

     18 692 F.2d 999 (5th Cir. 1982). 

     19 548 So.2d 389 (Miss. 1989). 

     20 581 So.2d 497 (Ala. Crim. App. 1990). 

     21 974 F.2d 348 (3d Cir. 1992). 

     22 393 S.E.2d 244 (Ga. 1990). 

     23 See Bright, supra note 12 (listing these illustrative cases and dozens more). 

     24 884 F.2d 871 (5th Cir. 1989). 
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capital case, and then made the following brief and ineffective closing argument:  “You are an 
extremely intelligent jury.  You've got that man's life in your hands.  You can take it or not.  
That's all I have to say.”  The jury, in its turn, sentenced the defendant to death.   
 

In Messer v. Kemp,25 defense counsel presented very little of the mitigating evidence 
available, made no objections at all, then essentially told the jury that the death penalty was 
appropriate.  That defendant, too, was sentenced to die.  In Young v. Kemp,26 the defense 
counsel was himself so dependent on drugs during trial that, as even he later admitted, he 
mounted only the semblance of a defense.  His client received the death penalty, but then 
chanced to see the defense lawyer thereafter in a prison yard.  The attorney had, in the interim, 
been convicted and sentenced on state and federal drug charges. 
 

                     
     25 831 F.2d 946 (11th Cir. 1987). 

     26 No. 85-98-2-MAC (M.D. Ga. 1985). 
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Even when experienced and competent counsel are available in capital cases, they often 
are unable to render adequate service for want of essential funding to pay the costs of 
investigations and expert witnesses.27  In some rural counties in Texas, an appointed attorney 
receives no more than $800 to represent a capital defendant.28  Similar limits are in place in 
other states.  In Virginia, the hourly rate for capital defense services works out to about $13.29  In 
an Alabama case, the lawyer appointed to represent a capital defendant in a widely publicized 
case was allowed a total of $500 to finance his work, including any investigations and expert 
services needed.  With that budget, it is hardly surprising that the attorney conducted no 
investigation at all.30

 
     27 Spangenberg Group, supra note 15, at 159; see also Anthony Paduano & Clive A.S. Smith, 
The Unconscionability of Sub-Minimum Wages Paid Appointed Counsel in Capital Cases, 43 
Rutgers L. Rev. 281 (1991)(providing a national survey). 

     28 Marianne Lavelle, Strong Law Thwarts Lone Star Counsel, Nat'l L.J., June 11, 1990, at 34. 
 In one celebrated Texas case, the Fifth Circuit Court of Appeals noted that an appointed 
attorney had received only $11.84 per hour in a capital case and, at that price, had rendered 
particularly dreadful service to his indigent client.  That, said the court, explained much of the 
problem.  "[T]he justice system got only what it paid for."  Martinez-Macias v. Collins, 979 F.2d 
1067 (5th Cir. 1992). 

     29 Richard Klein, The Eleventh Commandment: Thou shalt Not Be Compelled To Render the 
Ineffective Assistance of Counsel, 68 Ind. L.J. 363, 366 (1993). 

     30 Deposition of Richard Bell, at 24-25, in Grayson v. State (Cir. Ct. Shelby County, Ala., 
Oct. 10, 1991).  The state payment limit is now $1,000. 
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Poorly prepared and supported trial lawyers typically do a poor job.  When they do 

recognize points to be explored and argued, they often fail to follow through in a professional 
manner.  And when they do not recognize what needs to be done, they do nothing at all or they 
take actions that are inimical to the needs of their clients.  The result of such inadequacies in 
representation is that counsel often fail to present crucial facts.  They also may fail to raise 
crucial legal issues, causing their clients to forfeit their opportunity to explore those issues later--
in any court.  In one recent case, appointed defense counsel scarcely did anything to represent his 
client at trial and, along the way, neglected to raise three significant constitutional claims.  The 
federal court that reviewed the case could not consider any of these omitted claims because, 
under state law, counsel’s numerous defaults barred their later consideration.31   
 

 
     31 Weeks v. Jones, 26 F.3d 1030 (11th Cir. 1994). 
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The same pattern is repeated with respect to the legal services available for the appellate 
and post-conviction stages of capital cases.  State appellate court standards for adequate 
representation under state law are extraordinarily low.  These courts sometimes dispose of 
capital appeals on the basis of inadequate briefs containing only a few pages of argument--and, 
in so doing, often rely on defense counsel's "default" at trial to avoid considering constitutional 
claims on the merits.32  As for post-conviction, an ABA Task Force developed an enormous 
body of evidence in 1990 demonstrating that prisoners sentenced to death typically receive even 
less effective representation in post-conviction than at the trial stage.33  The Supreme Court has 
held that there is no constitutional right to counsel in post-conviction proceedings, even in 
capital cases.34  Although many states and the federal government once funded Post-Conviction 
Defender Organizations, which recruited lawyers for death row inmates at the post-conviction 
stage and represented others themselves, today many of those centers have been forced to close 
because Congress has eliminated their federal funding.35

 
     32 See Bright, supra note 12, at 1843 & n.55. 

     33 American Bar Ass'n, Toward a More Just and Effective System of Review in State Death 
Penalty Cases, 40 Am. U. L. Rev. 1 (1990)[hereafter cited as Toward a More Just and Effective 
System]. 

     34 Murray v. Giarratano, 492 U.S. 1 (1989). 

     35 See generally, The Crisis in Capital Representation, The Record, Association of the Bar of 
the City of New York Vol. 51 169, 187-191 (March 4, 1996)[hereafter cited as Crisis]. The 
PCDO’s were extremely effective.  In 1989, Chief Judge Tjoflat of the United States Court of 
Appeals for the Eleventh Circuit told the ABA Task Force that the Resource Centers were 
"indispensable."  Toward a More Just and Effective System, supra note 33, at 73.  In 1994, 
Judge Arthur L. Alarcon of the Court of Appeals for the Ninth Circuit wrote that the PCDO’s 
were "critical" to the efficient processing of capital cases.  Memorandum to Judges Cox and 
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The federal courts generally have not rectified this situation.  The standard for effective 

assistance of counsel under the Sixth Amendment is so egregiously low that the potential for 
relief in federal habeas corpus on such grounds is almost always more theoretical then real.  The 
federal courts found the "services" rendered in the Romero, Messer, and Young cases, cited 
above, to be "effective" for constitutional purposes--and, accordingly, all three prisoners were 
executed. 
 

                                                                  
Cedarbaum, Dec. 7, 1994, cited in Crisis, supra at 188-189.  Nevertheless, they were defunded. 
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Compounding the effect of incompetent representation of capital defendants and death 
row inmates is improper representation of the state by prosecutors inadequately trained in 
avoiding constitutional violations.  In describing this combined impact, former Pennsylvania 
Attorney General Ernest Preate said at an ABA Annual Meeting program, “[I]n too many capital 
cases, there is ineffective assistance of counsel on both sides . . . .   [T]he defense counsel’s 
ineffective assistance of counsel is not necessarily a mistake that the defense counsel originally 
made, but a mistake by the prosecutor.  The prosecutor did something he or she shouldn’t have 
done and the defense counsel failed to object or failed to take advantage of it . . ..”36  
Unfortunately, relief rarely is granted under any of the circumstances described above.   
  

II. Proper Processes 
 

The ABA consistently has sought to ensure that adequate procedures are in place to 
determine whether a capital sentence has been entered in violation of federal law.  No other 
organization has monitored the federal habeas system more closely, developed greater expertise 
regarding that system's strengths and weaknesses, or offered more detailed prescriptions for 
reform.   
 

Fourteen years ago, the ABA publicly opposed three bills then pending in Congress that 
would have dramatically restricted the federal courts' ability to adjudicate state prisoners' habeas 
claims.  At the same time, the ABA proposed alternatives that would have streamlined habeas 
litigation without undermining the federal courts' authority and responsibility to exercise 
independent judgment on the merits of constitutional claims.37

 
Since that time, the ABA has been deeply involved in the national debate over federal 

habeas--particularly in capital cases.  The ABA task force that studied the situation in depth 
created a solid scholarly foundation for its work, then received written and oral testimony from 
knowledgeable individuals and organizations at hearings in several cities.38  In 1990, the ABA 
House of Delegates adopted a set of recommendations for improving current law that were based 

 
     36 Ernest Preate, in The Death of Fairness?  Counsel Competency & Due Process in Death 
Penalty Cases, 31 Houston L. Rev. 1105, 1120-21 (1994). 

     37 Resolution of the House of Delegates, Feb. 1982. 

     38 See Toward a More Just and Effective System, supra note 33. 
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upon the Task Force’s work.39  The recommendations included the principles that a death row 
prisoner should be entitled to a stay of execution in order to complete one round of post-
conviction litigation in state and federal court; that the federal courts should consider claims that 
were not properly raised in state court if the reason for the prisoner's default was counsel's 
ignorance or neglect; and that a prisoner should be permitted to file a second or successive 
federal petition if it raises a new claim that undermines confidence in his or her guilt or the 
appropriateness of the death sentence. 
 

 
     39 Id.; Resolution of the House of Delegates, Feb. 1990. 
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Regrettably, none of these recommendations has been generally adopted.  In fact, the 
Supreme Court has denied death row prisoners the very opportunities for raising constitutional 
claims that the ABA has insisted are essential.  Prisoners have not been entitled even to a single 
stay of execution to maintain the status quo long enough to complete post-conviction litigation.40 
 The federal courts typically have refused to consider claims that were not properly raised in 
state court, even if the failure to raise them was due to the ignorance or neglect of defense 
counsel.41  And prisoners have often not been allowed to litigate more than one petition, even if 
they have offered strong evidence of egregious constitutional violations that they could not have 
presented earlier.42

 
The consequence of these legal tangles has been that meritorious constitutional claims 

often have gone without remedy.  Contrary to popular belief, most habeas petitions in death 
penalty cases do not rest on frivolous technicalities.  As Professor James S. Liebman has 
reported, in 40 percent of all capital cases, even in the face of all the procedural barriers, death 
row inmates still have been able to secure relief due to violations of their basic constitutional 
rights.43  The percentage securing relief would be substantially higher if the federal courts had 
considered all death row inmates’ claims on their merits.   
 

 
     40 See McFarland v. Scott, 114 S.Ct. 2568 (1994). 

     41 E.g., Coleman v. Thompson, 111 S.Ct. 2546 (1991). 

     42 E.g., McCleskey v. Zant, 499 U.S. 467 (1991).  Moreover, the Supreme Court has 
developed numerous other door-closing doctrines that restrict death row prisoners' access to the 
federal courts for habeas corpus adjudication.  See The Death of Fairness?  Counsel Competency 
and Due Process in Death Penalty Cases, 31 Houston L. Rev. 1105 (1994).   

     43 Memorandum of James S. Liebman, Nov. 22, 1995. 
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Yet, in 1996, Congress enacted legislation that will make it even more difficult for the 
federal courts to adjudicate federal claims in capital cases.  This new law, which the ABA 
vigorously opposed, establishes deadlines for filing federal habeas petitions, limits on federal 
evidentiary hearings into the facts underlying federal claims, timetables for federal court action, 
limits on the availability of appellate review, and even more demanding restrictions on second or 
successive applications from a single petitioner.  The new law also contains a provision that, 
according to the en banc Seventh Circuit (and contrary to the ABA’s position as amicus curiae), 
prevents a federal court from awarding relief on the basis of a claim that the federal court finds 
to be meritorious if it concludes that the state court that rejected the claim was not 
“unreasonably” wrong in doing so.44

 
 III. Race Discrimination 
 

 
     44 Lindh v. Murphy, 96 F. 2d 856, 870 (7th Cir. 1996).  For a summary and analysis of the 
various new habeas corpus provisions, see Yackle, A Primer on the New Habeas Corpus Statute, 
44 Buffalo Law Rev. 381 (1996).   
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In 1988, the ABA adopted a policy of striving to eliminate "discrimination in capital 
sentencing on the basis of the race of either the victim or the defendant."45  Nevertheless, 
longstanding patterns of racial discrimination remain in courts across the country. 
 

Numerous studies have demonstrated that defendants are more likely to be sentenced to 
death if their victims were white rather than black.46  Other studies have shown that in some 
jurisdictions African Americans tend to receive the death penalty more often than do white 
defendants.47  And in countless cases, the poor legal services that capital clients receive are 
rendered worse still by racist attitudes of defense counsel.48   

 
     45 Resolution of the House of Delegates, Aug. 1988.  In addition, the ABA has urged 
Congress to "prevent or minimize any disproportionate effects of general federal death penalty 
legislation on Native Americans subject to federal jurisdiction."  Resolution of the House of 
Delegates,  
Aug. 1991. 

     46 See Tabak, Is Racism Irrelevant?  Or Should the Fairness in Death Sentencing Act Be 
Enacted to Substantially Diminish Racial Discrimination in Capital Sentencing?, 18 N.Y.U. Rev. 
L. & Soc. Change 777, 780-83 (1990-91) (summarizing various studies) (this law review article 
is an adaptation of the ABA’s testimony in support of the proposed Racial Justice Act); U.S. 
GENERAL ACCOUNTING OFFICE, DEATH PENALTY SENTENCING: RESEARCH 
INDICATES A PATTERN OF RACIAL DISPARITIES (Feb. 1990), reprinted in 136 CONG. 
REC. S6889-90 (daily ed., May 24, 1990); L. Ekstrand and H. Ganson, in panel discussion on 
Race and the Death Penalty, in The Death Penalty in the Twenty-First Century, 45 Amer. U. L. 
Rev. 239, 320-23, 341, 345, 347, 348 (1995).  See also Samuel R. Gross & Robert Mauro, Death 
and Discrimination: Racial Disparities in Capital Sentencing (1989).  In Kentucky, 
approximately 1,000 African Americans have been murdered over the past 20 years.  Yet none of 
the prisoners on that state's death row is there for having killed a black victim.  Letter from the 
Death Penalty Information Center, April 2, 1996. 

     47 E.g., David C. Baldus, George Woodworth & Charles A. Pulaski, Jr., Equal Justice and the 
Death Penalty: A Legal and Empirical Analysis 399 (1990). 

     48 Sadly, defense attorneys who shrink from rocking the boat locally still may fail, even in 
this day and age, to object to jury selection procedures that exclude African Americans from 
service.  See Bright, supra note 12, at 1857, citing Gates v. Zant, 863 F.2d 1492, 1497-1500 
(11th Cir.), cert. denied, 493 U.S. 945 (1989)(denying relief in such an instance).  Cases in 
which defense attorneys use racial slurs in reference to their clients are also all too common.  See 
Bright, supra note 12, at 1865, citing Transcript of Opening and Closing Arguments at 39, State 
v. Dungee, Record Excerpts at 102, (11th Cir.)(No. 85-8202), decided sub nom.  Isaacs v. Kemp, 
778 F.2d 1482 (11th Cir. 1985), cert. denied, 476 U.S. 1164 (1986), showing the following 
opening argument: 
 

You have got a little ole nigger man over there that doesn't weigh over 135 
pounds.  He is poor and he is broke.  He's got an appointed lawyer. . ..He is ignorant.  
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I will venture to say he has an IQ of not over 80. 

 
Unsurprisingly, the jury that heard that statement from defense counsel later sentenced the 
defendant to death. 
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Justice Blackmun lamented the Court's failure to fashion an effective means of 
preventing the "biases and prejudices that infect society generally" from influencing "the 
determination of who is sentenced to death."49  After years of watching race play so large a role 
in the administration of capital punishment, he concluded, in part for that reason, that he no 
longer could find any execution consistent with the Constitution.  The ABA need not go so far in 
order to resolve, as a matter of ABA policy, that executions should cease until effective 
mechanisms are developed for eliminating the corrosive effects of racial prejudice in capital 
cases. 
 

The Supreme Court, in rejecting a constitutional challenge to the systemic pattern of 
racial discrimination in capital sentencing, invited legislative action to deal with this situation.50  
Thereafter, the ABA, in conformance with a resolution adopted by the House of Delegates in 
August 1988, supported enactment of the Racial Justice Act, a measure designed to create a 
remedy for such racial discrimination.51  Although the House of Representatives twice has 
approved the Racial Justice Act, the full Congress has not enacted it.  Accordingly, these patterns 
of racial discrimination remain unrectified.  Ironically, Justice Powell, the author of the Supreme 
Court’s 5-4 decision rejecting the constitutional challenge discussed above, has now indicated 
that he regrets his participation in that decision (as well as in other decisions upholding the death 
penalty) more than anything else during his tenure on the court.52

 
 IV. Execution of Mentally Retarded Individuals and Juveniles 
 

 
     49 Callins v. Collins, 114 S.Ct. 1127, 1135 (1994) (dissenting opinion). 

     50 See McCleskey v. Kemp, 481 U.S. 279, 319 (1987). 

     51 See Tabak, supra n. 46. 

     52 See JEFFRIES, supra n. 4, at 451-452. 
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The ABA has established policies against the execution of both persons with "mental 
retardation," as defined by the American Association of Mental Retardation,53 and persons who 
were under the age of 18 at the time of their offenses.54  Nevertheless, the Supreme Court has 
upheld the constitutionality of executions in both of those instances.55  While many states now 
bar executions of the retarded, other states continue to execute both retarded individuals and, on 
occasion, offenders who were under 18 at the time they committed the offenses for which they 
were executed.56  
 
CONCLUSION 
 

As former American Bar Association  President John J. Curtin, Jr., told a congressional 
committee in 1991, "Whatever you think about the death penalty, a system that will take life 
must first give justice."57  This recommendation would not commit the ABA to a policy 
regarding the morality or the advisability of capital punishment per se.  Rather, this 
Recommendation would reinforce longstanding Association policies that seek to bring greater 
fairness to the administration of the death penalty.  Those policies rest firmly on the special 
competence and experience that only members of the legal profession can bring to bear.   
 

For many years, the ABA has conducted studies, held educational programs, and 
produced studies and law review articles58 about the administration of the death penalty.  As a 

 
     53 Resolution of the House of Delegates, Feb. 1989. 

     54 Resolution of the House of Delegates, Aug. 1983. 

     55 Penry v. Lynaugh, 492 U.S. 302 (1989)(refusing to hold that the execution of a mentally 
retarded prisoner violated the eighth amendment); Stanford v. Kentucky, 492 U.S. 361 (1989) 
(refusing to hold that the execution of prisoners who were 16 and 17 years of age at the time of 
their offenses violated the eighth amendment). 

     56 Emily Reed, The Penry Penalty: Capital Punishment and Offenders with Mental 
Retardation 39 (1993)(reporting that mentally retarded prisoners account for 12% to 20% of the 
population on death row); Raymond Paternoster, Capital Punishment in America 95 
(1991)(reporting that near the end of 1990 there were 32 death row prisoners who had been 
under 18 years of age at the time of their offenses); Victor Streib, Report (Sept. 19, 
1995)(reporting 42 such prisoners only five years later).  Since 1973, 140 death sentences have 
been imposed on juvenile offenders.  Letter from the Death Penalty Information Center, April 2, 
1996.  

     57 Hearings before the Subcommittee on Civil and Constitutional Rights of the Committee on 
the Judiciary, U.S. House of Representatives, 102d Cong., 1st Sess. at 447 (1991). 

     58 See, e.g., Is There Any Habeas Left in This Corpus?, 27 Loyola U. Chicago L. J. 524 
(1996); The Death of Fairness?, see supra note 42;  Politics and the Death Penalty: Can Rational 
Discourse and Due Process Survive the Perceived Political Pressure?, 21 Fordham Urban L. J. 
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result of that work, the Association has identified numerous, critical flaws in current practices.  
Those flaws have not been redressed; indeed, they have become more severe in recent years, and 
the new federal habeas law and the defunding of the PCDO’s have compounded these problems. 
 This situation requires the specific conclusion of the ABA that executions cease, unless and 
until greater fairness and due process prevail in death penalty implementation.  

 
239 (1994). 

Respectfully submitted, 
 

Leslie A. Harris 
Chair, Section of Individual Rights and 
Responsibilities 

February 1997 
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Declaration of Mark J. S. Heatla. M.D. 

I, Mark J.S. Heath, M.D., hereby declare as foJlows: 

t . I am an Assistant Professor of Clinical Anesthesiology at Columbia University in 
New York City. J received my Medical Doctorate degree from~ University of North Carolina 
at Chapel Hill in 1986 and completed reaidency and fcl1owship training in A.n.:sthesiology m 
1992 at Columbia University Medical Center, lam Board Certified in Anesthesiology, and am 
licensed to pnctice M~cine in New York State. My work consists of approximately equal parts 
of perfonning clinical ancstheaiolOJY, teachin& residenta, fellows, and medical students, and 
managing a neuroscience laboratory. Ai a result of my training and raearob I am familiar and 
proficient with the use and pba.rmaoology of the eb.emials used to perform lethal injection. I am 
qualified to do animal reseatcb at Columbia University and am familiar with the American 
Veterinary Modi cal Asso~iation' s &uidclincs. 

2. Over the past several yean, as a result of concerns about the mechanics of lethal 
injection as practiced in the United Stales. r have perfonned IMDY hundreds of hours of research 
into the techni<jues that are UICd during this proccdun=. l have tesdfted a. an expert medical 
witness in courts in Maryland, Oeofiia. Tennessee, KenM:ky, Vireinia. and Louisiana in the 
followina actions: 8Q/ttr v. SaQT, No. WDQ-05-3201 {D. Md.); Evans v. Saar, No. l :06-CV· 
00 149-BF.l., (D. Md.); 

R~td v. Johnson, No. 3:03cvl039 (B.D. VL); Abdul' 'R.altman v. Brttdt!sttn. No. 02-2236-UJ 
(Davidson County Chancery Ct., Ttnn.); State ''· Michuttl Wayneo Nance, 9S·B·24614 (Ga. 
Superior Ct); Ralph Baz~ cl Thoma~ Bowling"· Ree:t, 04-CI-01094 (Fm1Jdin County Circuit Ct., 
Ky.); Taylor v. Caw.ford, 05.-4l73·CV.C·PJG (W.O. Mo.); and Stair v. NaJhonlal Code. 
No.138860, (I !!It Judicial D. CL of LA for Caddo Parish 2003). I have filed affidavits that have 

i! 
I' ·I I, ,, 
II 

I j, 

AA00296



:0 

been reviewed by courts in the above states and also in California, Pennsylvania, New York, 
Alabama. North Carolina, South Carolina, Ohio, Oklahoma, Tex.a.s, Missouri. and by tho United 
States Supreme Coun. 

3. Durina court proceedings, I have heard testimony from prison wardens who aR 
responsible for conducting executions by lethal injection. I have tc,tificd before the Nebraska 
Senate Judiciary Committee reprdina proposed leaislation to adopt lethal irijection. I have 
teatified before the Pennsylvania Senate Judiciary Committee regarding proposed legislation to 
prohibit the use of pancuronium and the other neuromuscular blockers in Pennsylvania's lethal 
bijection protocoL My research regarding lethal ix\jection baa involved both extensive 
conversations with recognized experts in the field of ldhal ir\iectioo. toxicology, and forensic 
pathology and the exchange of penonal correspondence with the individuals responsible for 
introducing lethal injeetion as a method of execution in Oklahoma (the first state to fonnulate the 
procedure) and in the United States. 

4. My qualifications are further delailed In my curriculum vitae, a copy of which iB 
attached hm-eto aa Exhibit A and incorporated by refcren« u if fully rewrittcta ht:tein. 

S. J have been asked by couDBCJ for Edward Leo Beet& to review the procedures 
concerning lethal injection cUI"''mtly in place in Nevada to assess whether there is a risk of the 
inmate expcriencina pain and sufferina while tho lethal injection is administered. I bold all 
opinions expressed in thit Declaration to a reasonable dc~Jl'!C of medi~al ~rtainty, except aa 
specifically noted at the end of parag111ph JS, where I make a speculative comment. 

6. I have reviewed the Nevada Department of Corrections' •'Confidential Execution 
Manual." 

2 

!I 

! 
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7. In addition. I have reviewed numerous document&, includifts execution Jogs, for 
California's executions. Comparable information about executions by lethal injection in Nevada 
is unavailable. However, Nevada's lethAl injection protoQol ia similar to that used in California 
prior to the proceedings in Morales v. Hiclonan. 

8 I have also ~viewed Nov. Rev. Stat. § 63.8.005 and N.A.C. §§ 638.450 et. seq. 
'Which pertain to the training for those pc:rformina euthanasia on animals, as well as statutes 
pcrtainina to euthanasia of animals from the states of: California, Florida. Oeoraia. Maine, 
Maryland, Massachusetts. New Jeracy, New York, Oklahoma. Tennessee, Texu, Connecticut, 
Delaware, lllinou, Kansas, Kentucky, Louisiana, Missouri, Rhode Island and South CaroUna. 1 
have also reviewed the 2000 Report of the Panel on Euthanasia of the American Veterinary 
Medical Association, attached hereto N Exhibit 8, the American Society of Anesthesiofoaist's 
Practice Advisory for Intraoperative A wanmess and Brain Function Monitorina. attached hereto 
u Exhibit C, and the American Society of Anesthesioloaist's Standards for Basic Anesthetic 
Monitorina. att.Kbed hereto u Exhibit D. 

9. Based upon my review of this material and my knowledge of and experience in 
the fleJd of anesthaiology, J have formed several cooclwn0111 with respect to the protocol of the 
Nevada Deparanent of Cotreetlons ("NDOCj for carryins out lethal iPjcc;tions. These 
coru;Jusions arise both from the det!Uls disclosed in tba materials I have reviewed and ftom 
medically relevant, losicaJ inferences drawn from the omission of details in those materials (e-lh 
details regarding the training of the personnel involved; details of all of the medical equipment 
uxd; and details of the pn:c:ise methods by which the personnel involved use the equipment to 
carry out an cxocution by lethal injection). 

3 

I 

j 
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A. NDOC'a LcdaaliDjectioa Proto~ol 

10. NDOC's lethal injection protocol calls for the administration of 5 gnun.s of 
sodiwn thiopental, 20 millipams of JXUlCuronium bromide (Pavulon), and 160 millicquivalents 
of potassium chlorldo. Broadly speakins, the sodiwn thiopental is intended to serve as an 
anesthetic, renderins the inmate unconscious for the duration of the execution. Five grams of 
sodiwn thiopental is a massive. and potcntialJy lethal. dose. The pancuronium bromide paralyzes 
the inmate's voluntary muscles, includi11i those of his chest and diaphrapl. Pancuronillm ia not 
an anesthetic or sedative drug, and it does not affect conKiousncss. Potassium chloride is a salt 
solution. that, when rapidly administered in high coneentraticms, induces cardiac arrest. 

11. Although the successful delivery into the circulation of 5 ~ of sodium 
thiopental and 20 m.illiifarnJ of pancuronlum would be 1ethal, it is important to understand that 
the lethality of sodium thiopental and panc;uronium is due to ·respiratory am:at. which takes 
several minutes to ensue and does not typically occur prior to the administration of potassium. In 
the execution seq umce, before death is caused by respiratory am:at from sodium thiopental and 
pancuronium, death i• caused by cardiac am:at cauacd by potauium. I buc this opinion, that the 
potassium and not the pancuronium or sodiwn thiopental is rciJ)Onsible for the death of priaonen 
durina lethal iQjection, on the following: 

A) Rcyim of recprds from EKGs from lethal injection Procedure' copducted 
in other st$S. Durina lethal injection, cardiac activity conaistent with 
gefterailitg pcm'Usion persists through the adminiltration of sodium 
thiopent:lll and Jn~nCutontum and only 5tops after potusium has been 
administered. The relatively sudden cessation of orpnizc:d EKO activity is 
not consistent with a cessation of ciradation due to administration of 
sodilUJ'I thiopental and/or pancuronium and is conaistent with cessation of 
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circulation after the administration of a large dose of potassium chloride. 

PrQ,pertics gf Sodium Thiwental and POOQwvniwu. Sodium thiopental and 
pancuronium. exert their effects by interacting with molecular target1 in the 
nervous system and on muscle cells in a manner that induces 
unconsciousness and stop breathing. Sodium thiopental and 
pancuronium. unlike other chemicals such as cyanide, do not kill ceJb or 
tissues, and are tucful to clinicians precisely becau. thqr do not kill or 
harm cells or tissud. The reason that sodium thiopental and ~ronium 
can ca\ISC d.c:ath is that they cause the prisoner to stop breathina. FailURI to 
breathe will rtsult in brain damaae, brain death. and cardiac limit as the 
level of oxygCD in the blood declines over time. Those processes take a 
varying amount of time, depending on maoy factors. PhysiciaN generally 
usc four minutes of not brcathiPg u the approximate bmdunark tima lifter 
which irreversible brain damage fioorn lack of oxygen occurs. and death 
typitally occurs some number of minutes after the onset of brain damage. 
It i1 worth ootina, bowover. that thia general figure of four minutes is 
often used in the context of cardiac ZUTeSt. in which there is no circulation 
of blood through the braia If SChM level of blood circulatioc penistl, h is 
very likely that brain damaec and btain death would take lon,gcr than four 
minutes. 

In the context or lethal injection. sodium thiopental and pancuronium, if successfully 
delivered into the circulation in 1ara,e doses, would indeed each be letlwJ, because they would 
stop the inmate's breathina. However, as described above, in execution by lethal injection as 
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practiced by Nevada and other states the administration of potassium and death precede any 
cardiac arrest that would be caused by sodium thiopental and pancuronium. 

12. Intravenous i.r\iection of concentrated potassium chloride solution causes 
excruciating pain. The vessel walls of veins are richly supplied with senso.ry nerve fibers that are 
highly Stmaitive to potassh.un ions. The intravenous administration of concentrated potassium in 
doses intended tu tause death therefore would be extraordinarily painful. NDOC's seJ"tion of 
potassium chloride to cau.e cardiac arrest needlessly increuea the risk that a prisoner will 
experience cncruciating pain prior to execution. There exist. however, altcnultivc chemicals that 
do not activate the nerves in the vessel walls of the veins in the way that potassium chloride 
doea. Despite the fact that the statute authorizing lethal injection in N~vada docs not specify or 
require the use of potassium. NDOC has failed to choose a chemical that would catUe death in a 
painless manner. 

13. Thus. NDOC chose the means of causing death by choosing a medication 
(potassium chloride) that causes mreme paiq upon administration, instead of sclectina available, 
equally effective yet esaentially painleu medications for stoppina the heart. In so doing. NDOC 
has taken on the responsibility of ensuring. tbrough aU reasonable and feasible stepa. that the 
prisoner is sufficiently anesthetized and cannot experience the pain of potuaium chJoride 
inj~ion. 

14. The provision of anesthesia has become a mandatory standard of care whenever a 
patient ia to be subjeeted to a painful pJ'O(:edure. Throughout the civilized world, the United 
States, and Nevada. whenever a patient is required to undergo a painful procedure. it is the 
stnndwd of care to provide some form of anesthesiL Circumstances arise in which prisoners in 
Nevada require suraery. and in many instances the surgery requires the provision of general 
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anesthesia. In these circumstances general anesthesia is provided, and it is provided by an 
individual with specific training md qualifications in the field of anesthe$iology. It is critical to 
understand that the great majority of physicians and nurses and other health care professionals do 
not possess the requisite training. skills. experience, and credentials to provide general 
anesthesia. It would be unconscionable to forcibly subject any person. includina a priaoner in 
Nevada, to a planned and anticipated highly painful procedure without first providin8 an 
appropriate anesthetic, and it would be uneonscionable to allow personnel who are not properly 
trained in the field of ane!thesioloay to attempt to provide or supervise this anesthetic care. 

15. M a living person who is about to be subj"tcd to the exc~iatina pain of 
powsium injection., it is imperative that all prisoners undergoing lethal iqjcetion be provided 
with adequate anesthesia. Thi3 imperative is of the same order u the imperative to provide 
adequate anesthesia for any Nevada prisoner requirins general anesthesia (or any type of 
anesthesia) before underaoina painful surgery. Given that the iiUection of potassium is a 
scheduled and prcmcdhated event that is known without any doubt to be extraordinarily painful, 
it would be unconscionable and b.rbaric for potassium injection to take place without the 
provision of sufficient general anesthesia to ensure that the prisoner is rendet6d and maintained 
unconscio01 throughout the proced~, and it would be UllCOniCionablc to aJlow personnel who 
are not properly trained in the field of ancsthcsioloay to attempt to provide or supcrvi.lc this 
aMitbetic ca.re. 

B. Failure to Adhere to a Medi~aJ Sta•dard or Ca" ia Admiallteriq 
Ant~thubt 

16. Jt is my opinion to a reasonable dcaree of mediw certainty that the lethal 
injection procedures selected for usc in Nevada and used elsewhere subjeet the priaoncr to an 
incrcaaed and unnecessvy risk of expcriencin; excruciating pain in the course of execution. 
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Because of the potential for an excruciating death created by the use of potassjum chloride, it is 
neccuary to induce and maintain IUJ appropriate and deep plone of anesthesiL The circumstances 
and environment Wlder which ane8the$ia is to be induced and main:tain.cd according to NDOC'a 
execution manual create, needlessly, a significant risk that inmates will suffer the pain that 
accompanies the injection of potassium chloride. 

17. Presumably because of the excruciatiq pain evoked by potassium, lethal 
injection protocols like Nevada's plan for the pro"l$ion of aeneral anesthesia by the inclusion of 
sodiwn thiopental. When ~ssfully delivered into the circulation in sufficient quantities. 
sodium thiopental causes sufficient depression of the nervous system to permit excruciatineJy 
painful procedures to be performed without causing disc001fort or dist:ess. Failun: to 
succesafully deliver into the ci.mllation a sufficient dole of sodium thiopental would result in a 
failure to achieve adequate BDCSthetic depth Mel thua failure to block the cxcruciatiq pain of 
potaul\Oll administration. 

18. NOOC' s procedures do not comply with tbc medical standard of care for inducing 
and maintainina anesthesia prior to and during a paintUJ procedt.trt:. LilcewiR, NDOC's 
procedures are not compliant with the guideline& set forth by the American Veterinary Medical 
Association for the ~uthanasia of animals. Further, NDOC baa made insufficient preparation for 
the real possibility, enc:o\Ul~ in many other jurisdictioas. and planned for in those 
jwUdiclions, that peripheral IV accesa cannot be successfully established. 

J, The Daacen of Usfn1 Sodium Thlepeatal u aa Allctthctlc 
J 9. A major concern I have hued on what I know about NDOC" a lethal injection 

protocol rehttes to the U.'le of sodium thiopental. Sodium Utiopental is an ultrashort-acting 
barbiturate with a relatively short shelf life in liquid form. Sodiwn thiopental is distributed in 
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pow<kr fonn to increase its shelf life; it must be mixed into a liquid solution by trained personnel 
before it can be injected. 

20. When anesthesiologists usc sodium thiopental, we do so for the purposes of 
temporarily ancsthetiring patients for sufficient time to intubate the trachea and institute 
mechanical support of ventilation and respiration, Once this has been aahi.cved, additional drugs 
are administered to maintain a "surgical depth" or ... surgical plant" of anesthesia (i.e., a level of 
anesthesia deep enough to ensure that a surgical patient feels no pain ~md is unconscious). The 
medical utility of sodium thiopental derives from its ultrashort-Kting properties: if unanticipated 
obstacles hinder or prevent s~sst\ll Intubation. patients will likely quickly regain :i 

I consoioumcss and resume ventilation and respiration on their own. / 
21. The benefits of sodiwn thiopental in the operatinJ room enaender serious risks in !1 

" the execution chamber. Although the fuJI five gr8Dll of sodium thiopental, if properly !1 
administered into the prisoner's bloodstream, would be more than sufficient to cause 
unconsciousness and, eventually, death, if no resuscitation efforts were made, my research into 
cxecutio111 by lethal injection strongly indicates that execution~ have occwrcd where tbc full 
dose of sodium thiopental listed in the: protocol wu not fully and properly administered. If an 
inmate docs not receive the full dose of sodium thiopental because of errors or problems in 
l'dministering the drug. the inmate mipt not be rendered unconKious and unable to feel pain, or 
alternalivoJy miaht. because of the short-acting natum of sodium thiopental, regain 
consciousne!s during the ex~ution. 

22. Thus, the concerns raised in this affidavit apply regardless of the size of the dose 
of sodi\Dll thio:pcntal that is prcJCribed under the protocol. ~ level of anesthesia. if any, 
achieved in each individual inmate depends on the amount that is succcufuJly administered, 
although other factors such as the inmate's weight and sensitivity/~.sistance to barbiturates are 
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also relevant. Many foreseeable situations exist in which human or technical erron couJd result 
in the tailure to successfully administer the intended dose. NDOC's execution manual both 
fosters these potential problems and faib to provide adequate instruction for preventing or 
rectitying these situations, and it does these things needlessly and without legitimate reaaon. 
Examples of problems that could prevent proper administration of .sodiwn thiopental include~ but 
are not timitoo. to, the followina: 

a) errors in Preparation. Sodium \hiopcntal is delivered in powdered form and 
must be mixed into an aqueous solution prior to administration. This preparation requires the 

. correct appHcation of p&wtnaceutfcal knowled&e and familiarity with tenninology and 
abbreviations. Caleulations llR! al~ tequired, particularly if the protocol requires the U$C of a 
concentration of druJ that differs from that which is normally used. 

b) Error in~ 2(~nges. NDOC's execution manual states the syringes 
wiU be .. clearly marked," but does not specify a Jtandard order in which the syrinps wiH be 
prepared or how they will ~ labeled. Thi5 could cause confusion in creating the syringes, 
leading to .mislabel in&. which, dcpc:nding on the labeling system used, might ttot be detected and 
cOI'!'Wed later in tile process. 

c) W9r in Selectim, tbc Correct Syrinae during the sequence of adminisntion. 

d) Error in Coaec;tly Injeytina ~ Drug into Ute Intravenous Line. Nevada's 
execution manual fails to idedtify the person(s) responsible for il'\icoting the lethal drugs and 
further fail:J to identify their qualifications. 

e) The IV Tubio& Mu I.ak. An "IV setup" consists of multiple components that 
arc assembled by hand prior to use. If, as is the practice in Nevada, the personnel who are 
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injecting the drugs are not at the bedside but are instead in a different room or part of the room. 
multiple IV extension sets need to be inserted between the irtmate and the administradon site. 
Any of these coMections may loosen and leak. In clinical practice. it is important to maintain 
visual surveillm;c of the fuU extent of IV tubing so that such leaks may be. detected. Nevada's 
practice, by which the executioner(s) is in a separate room with no visual surveillance pJ'eeludes 
detection of any leak that may occur. 

f) Incorrect Inartion of the Catheter. If the catheter is not properly placed in a 
vein, the sodium thiopental wiU enter the tissue sunounding the vein but wiU not be delivered to 
tho central nervous system and wiU not render the inmate unconscious. This condition, known u 
infiltration. occurs with regularity in the clinical setting. Recognition of infilttation requires 
continued surveilJan<:e of the IV site during the injection, and that surveil~ should be 
performed by the individual who is performing the injection so as to permit com:slation bctwccn 
vi5ual observation and tactile feedback from the plunger of the syrinee. 

g) Mimtion or the Catheter. Even if properly inserted, the catheter tip may move 
or migrate, so that at the time of injection it is not within the vein. This would result in 
infiltration. and therefore a failure to deliver the drug to lhc inmate's circulation and failure to 
render the inmate unconscious. 

h) PmfwatiOJJ or &ypturs; or .Leakfu of the V~o. During the intertion of the 
catheter, the waU of the veiD can be perforated or weakened, 10 tMt durin& the injection some or 
all of the drug leaves the vein auld enters the surrounding tissue. The JikeJihood of rupture 
occurring is increa.9cd if too mlH:h pressure is applied to the plunger of the syrin11e during 
injmion, because a high pressure injection results in a high velocity j'=t of dt'\1.& in the vein that 
can penetrate or tear the vessel walt. 

1 J 

I .. 

AA00306



i) .Excessive f~taR s:mlhe Syring:e Plunm. Even without d~~ntBge or perforation 
of the vein dwina insertion of the catheter, excessive pressure on the syringe plunger durlna 
injection can result in tearina. rupture, and leakaae of the vein due to the high velocity jet that 
exits the tip of the catheter. Should this occur, the drug would not enter the circulation and would 
therefore fail to render the inmate uru:onacious. 

j) Seeurin& the Catheter. After insertion. catheters must be properly secured by the 
use of tape, adhesive material, or suture. Movement by the inmate. even if A:straincd by straps, 
or t!Ktion on the IV tubing may result in the di.slodgina of the catheter. 

k) Failure to Properly AdminiS!!t flush Solutions Between lgjgona ofl?!Yal. 
Solutions of paralytic agents such as pancuronium cause sodium thiop!:rttti to precipitate out 
of solution on contaet, thereby interfering with the delivery of the drug to the inmate and to 
the central nervous system. NDOC's manual doC)~ not specify if, how, or when the lines wUJ be 
flulhed. 

I) failure to Pm»edY Loosen or Remove the Iourniouet from til~ t\tm or Leg 
after placement of the 1V catheter will delay or inhibit the delivery of the drugs by the circulation 
to the eentral nervous system. This may cause a failure of the sodium thiopental to render and 
mainrabt the inmate in a state of unconsciousness. 

m) Jmpairss! 15Jjvm Dye to Ba.tminin& Scraps. Restrainins straps mJY act u 
tourniquets and thereby impede or inhibit the delivery of dmgs by the circulation to the central 
nervous system. This IJUl}' cau:sc ll fujJure of the sodium thiopental to render aDd maintain the 
inmate in a state of unconsciousness. Even if the TV is checked for "free flow" of the intravenous 
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fluid prior to commencing injection. a small movement within the restraints on the part of the 
inmate could compress the vein and mutt in impaired delivery of the drue. 

2. The Need for Adequate Trai.aiug ia Adali•i4teriac An .. tbesla 
23. Because of these foreseeable problems in administering anesthesi~t in Nevada and 

elsewhere in the United States, the proviJ&ion of anesthetic care ia perfonned only by penonnel 
with advaneed trainina in tho medical subspecialty of Anesthesiology. This is beeausc the 
administration of anesthetic; care is complex and risky, and ~ only be .Ccly perfonncd by 
individuals who have completed the extensive requisite trainina to permit them to provide 
anesthesia services. Failwe to properly adminim:r a scnerat anesthetic not only creates a hiah 
risk of medical complications including death and brain damage, but also is recognized to 
enaender the risk of inadequate anesthesia, ~tina in the awaktning of patientl durin& suraery, 
a dt"eadcd compJication known as "intraoperative awareness." The risks of intraoperative 
awarene.u are so grave that, in October 2005, the American Society of Anesthesiologists 
published a new pncti" advisory on the subject of intraoperative awareac:a. If the individual 
providin& anesthesia care is inadequately tnli.ned or experienced. tbt riak of tbCIC complicatiom 
is enormously increued. In Nevada and ebewbere in the United States. general aneslhesia is 
admini5tered by physicians who have completed residency training in the specialty of 
Anesthesioloay, and by nUJ"See who have undergone the requisite training to become Certified 
Registered Nurse Anestheti4ts (CRNAJ). Physicians IDd nunes who have not compleled the 
requisite training to become anesthesiologists or CRNAa an: not permitted to provide general 
anesthesia 

24. In my opinion. individuals providin& ecmeraJ anesthesia in the Nevada State 
Prison should not be }K,Id to 11 different or lower standard than is set forth for individuals 
providing gen.cral anesthesia in any other settine in Nevada. Spc:cifically • the individuals 
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providing general anesthesia within Nevada State Prison should po88CII the experience and 
profiei4!tley of anesthesiologists and/or CRNAs. Conversely, a physician who is not an 
anestheaiologi3t or a nurse who is not a CRNA should not be pcnnitte4 to provide general 
anesthesia within Nevada State Prison (or anywhere else in Nevada). 

25. . NDOC's execution protoool fails to specify whether the person or persona 
administerina the lethal injection have any training in administering anesthes~ ort if personnel 
are given training. what that trainin& might be. The absence of any d~taiJs u to the training. 
certification, or qualifications of injection personnel raises critical questions abo\lt the desree to 
which condemned inmates riak: suffering excruciating pain during the lethal injection procedure. 
The areat majority of nurses are not trained in the use of ultrashort-actins barbiturates; indeed, 
this clau of drup is essentially only used by a vory select aroup of nurses who have obtained 
significant experience in intensive csue units and as nurse anesthetists. Very few paramedics art 

trained or experienced in the usc of ultrashort-acting b.rbiturat"- Based on my mcdi~al training 
and experience, and based upon my research of lethal injection procedum and practices, 
inadequacies in these areas elevate the risk that the 1ethal injection procedure will cause the 
condemned to suffer oxcruciatini pain durin& the execution process. Failure to require that the 
person or persons administering the lethal injection have training equivalent to that of an 
anestheliologiJt or a CRNA compounds the risk that inmates will suffer e~xQ'UCiating pain during 
their executicms. 

3. NDOC'• Failure to A~rouat for Foreseeable Problem• Ia Aaat•ena 
Admiautrttloa 

26. In addition to l"kine any policy on the training necessary to perfonn a Jedtal 
injection, NDOC' j execution manual imposes conditions th.nt exacerbate the foreseeable risks of 
improper anesthesia administration described above, and fails to provide any procedun:s for 
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dealing with these risks. Perhaps most distwbinsly, Nevada's lethal injection practice prevents 
any type of effective monitorin.g of the inmate's condition or whether be is anesthetized and 
unconscious. After the IV lines are inserted into the inmate but before the administration of the 
sodium thiopental, the execution chamber is closed and the prisoner is left alone in the chamber 
for the duration of the execution. Nevada's practi~e it that all priton personnel and others 
involved in the execution will be in a separate room. The= is no window thr<Nib which the 
exec;utioner(s) can obsuve the inmate u the !Cries of drugs is injected. This falls below the 
standard of c:arc. Accepted medical practice dictate~ that tnairu:d personnel monitor the IV lines 
and the flow of anesthesia into the veins through viS\Uil and tactile observation and examination. i( 

The lack of any qualified personnel present in the chamber dwing the execution thwarts the 
execution personnel from taking the standa«:: and ncc:casary measure~ to reasonably ensure that 
the sodium thiopental is properly flowing into the inmate and that he is properly anesthetized 
prior to the administration of thtJ pancmonium. and potassium. 

27. In my opinion. havin& a properly trained and credentialed individual examine the 
inmate afteT the administration of the sodium thiopental {but prior to the administration of 
pancuronium) to verify that the inmate is completely unconscious would substantially mitiaate 
the danger that the inmate wiD suffer excruciating pain durina his execution. As disCUSJCd lata' 
In this affidavit, this is the staru:f.atd of care. and in many states the law, that iJ set forth for dop 
!Uld cats and other household pets when they are subjected to euthanaaia by potassium inj~tion. 
Yet NOOC's execution manual does not provide for such verification. and indeed Nevada 
practice actively prevents the person or persons administering the lethal i!\ieetion from 
detennining whether or not the inmate remains conscious by requirina that all of the drugs must 
be administered remoteJy, from another room without even viluaJ. surveillance. 

28. By rcquirin& that the dna&• be administered remotely, Nevada practice 
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necessitates the use of multiple connection sites in the IV tubing. This unncc.essarily increases 
the risk of leakage and/or pinching of the tubes, and thc:n:fore creates a &realer risk that the 
inmate will not be properly sedated. Any reasonable standard of care would require a system to 
be in place to ensute that the prisoner is properly anesthetized. 

29. Other than stating "the lethal medication will be adrttiniltered at -. rapid rate ... 

NDOC's execution manual provides no specifications regarding the timina of the admini!tnltion 
of the drugs, ~by compounding the risks described in this Declaration. This concern is greatly 

amplified · by the U3C of an ultrashort-acting bar-biturate a.od is borne out by a review of the 
execution recorda from California. In ~of the execution~. the time ~ administrationa of 
the three drugs varied for no apparent reason. The lack of a defined sc:hodule for the 
administration of the three drugs increues the risk that the sedative effect of the sodium 
thiopemal will wear oft', should the inmate not receive the full dose. 

30. Nevada's lethal iqjeetion protocol does not account for proeedures desianed to 
ensu.rc the proper preparation of the drugs UJed. I have not seen details regarding the credentials. 
certification, experience, or proficiency of the personnel who will be responsible for the mixing 
of the sodium thiopental from powder form, or for the drawing up of the drugs into the syrinacs. 
Preparation of~ particularly for intravcnou. use. ls a technical tuk rcquirin1 sisnificant 
training in pharmaceutical concepts and calculations. It is my opinion based on my review of 
lethal execution proccdurca in states that have disclosed more detailed infonnation than what I 
have seen abo\lt Nevada's proccdUI'CS. that there exist many risks asaociated with drug 
preparation that. if not properly accounted for. further elevate the risk that the drua wiJI not be 
properly administered and the inmate wiD consciously experience excruciatin" pain dwin& the 
lethal injection proccdure.s. 

16 

:I 
lj 
'I 

I' 

i ,, 
I 

' 
-· ~-·- _..._J -~ AA00311



31. The aJterin& of established medical procedures without adequate medical review 
and research, by untrained personnel. causes great concern about the struct.un of the lethal 
injection protocol and its medicaJ Jegtti~y. Th~ is no indi~ion of how Nevada's execution 
protocol wa developed, who was consulted, what procedures were considered and why. The 
protocol may be something the Warden developed alone, or in consultation with other 
corrections persoMel, some of whom may or may not have any medical trainiq, or any 
specialized knowledge of anesthetic litcnrture and practice. Appropriate mechanisms for medical 
review. and standardization of the impletnentation and amendment process, are critical features 
in any medical protocol so that the medical professionals and the public can be assured that 
proper and hUIIUUlC procedures are in place and being foUowcd. Indeed. in other statu, 
physigans and other medical personnel play a role in ensuring that any protocol is consistent 
with basic medical :standarda of care and humaneness. Otherwise, the process is subject and 
prone to ad hoc administration and c:JTOr, if not gross negligence, or worse, an alteration of the 
process so as to inflict as mu~b agony as possible. With lethal iJ9ection, such concerns are highly 
elevated. 

32. There are no procedures contained within NDOC's exocutlon manu.aJ for the 
resuscitation of the ilt11'l&W once the sodium thiope11tal i3 administered. To tbe contrary, the 
manual states that··~ infusion of the JethaJ injection hat begun •.. the execution cao.not be 
stopped." This would forec;Josc the possibility of alterin& th~ course of an execution in the event 
of lc:aaJ relief. Any time up until the potassium chloride is administered, the pri!Oncr could be 
readily resuscitated given the approprUt.tely trained persoMel and routine resuscitation 
medication and equipment. 1f this were to occur after the potassium chloride was administered, 
resuscitation would be more challenging but stiJJ possible. Resuscitation would require 
equipment close-by, and properly credentialed personnel, neither of which are specified in the 
execution manual. 
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33. Based on rny medical trainina and experience, and based on my research into 
lethal injection procedures and practicea, it is my opiruon to a reasonable degree of medical 
ccnainty that any reliable, humane lethal injection procedure m..m account for the foreseeable 
circumstance of a condemned inmate having physical characteristics that prevent intravenous 
access from being obtained by a needle piercing the skin and enterin& a superficial voin suitable 
for the reliable delivery of drup. There have been multiple lethaJ injections in wbicb this 
problem has arisen from a variety of circumstan~. Some of these circumstances could be due to 
conditions including obesity, corticosteroid treatment, history of intravenoua drug use, history of 
underaoina chemotherapy. Additionally, some people happen to have veins that are too small or 
deep to pennit peripheral access. ll is often not possible to anticipate diff~ult intraveoous access 
.'lituations, and there are multiple examples of executions in which the penonnel pJacin1 the IV1 
stru&&lcd to obtain peripheral IV scc:ess and eventually abandoned the effort. NDOC's execution 
manual is deficient in ita faiJuro to plan for the foreseeable possibility that peripherallY ac:cess 
can not be obtained . 

.34. In this setting, state lethal injection protocols typiwly specify the use of a "cut-
down,. procedure to acccs.s a vein adcq\dle for the reliable infusion of the !ethal dJuss. Aside 
from specifying in the "List of Needed Equipment and Materials, .. which "may vary,,. a "sterile 
cut-down tnay if necessary," Nevada's lethal injection execution protocol contains no teferenec 
to plans for d.calins with the foreseeable circum.stance wherein peripheral intravenou. ac«ss 
cannot be obtf.in~ in the arm or leg. No infonnation regardina the treinlng, experience. 
~pertile. credentials, certification, or proficiency of the penonneJ who would perfonn such a 
.. cut down" procedure is Hsted in the Nevada lethal iqjcction protocol. In this regard, NDOC' s 
lethal injection protocol is deficient in comparison to those of other states that J have reviewed. 
This complicated medical procedure requires equipmeat and skill that are not accounted for in 
the execution manual. It has a very hiah probability of not proccoding properly in the absence of 
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adequately trained and experienced personnel, and without the necHUI)" equipment. lf done 
improperly, the "cut--down'' process can result in very serious complications including severe 
hemorrhage (bleeding), pneumothorax (collap11e of a lung which may cause suffocation), and 
severe pain. It is well documented that lethal injection proc~ in otlwr states have at times 
required the use of a central intra.venous line. NDOC has not, to my knowledge, released 
information about the need for central intravenous access during prior executions. and therefore 
it is not possible to make any assessment about whether the ne<:essary safeguards have been set 
in place to e:nsw-e that the procedure is reasonably humane. 

35. This concem over the challenges of IV piKement luq been demonstrated in 
numerous cases. For example, most rocently, during the execution of Joseph Clar.k in Ohio, 
difficultic:a in finding a vein delayed the cxes:ution by almost 90 minutes. See Andrew Welsh­
Hug&inJ, IV FltUco Ud Killu to bk for Plan B, AP (May 12, 2006), attached hereto as Exhibit 
E. The execution team struggled for several minutes to find usable vein. The team p~ a 
.. shunt" in Clark's left ann, but the vein "collap5ed". Subsequently, the team placed a "shunt" in 
Clark's right arm, but mistaket1ly attempted to administer the lethal druga throuah the IV in the 
left ann where the vein bad atlready .. coJlapscd". The difficulties prompted Chark to sit up and 
tell his executioners "It don't wcrk" and to ask "Can you just aJve me somethina by mouth to 
end thi1?" Similar problems occurred during the execution of Stanley .. Tookic" WiUiams, lhe 
injection team took 12 minutel to insert the IV lines. The first line was placed qwckly but 
spurted blood, and the staff strUiilcd for 11 minutes to insert tbe second line, havina 10 much 
difficulty that Williams asked whether they were "duina that rl&ht." Se~ The Ezecutlon ofStanl~y 
Tookie William.r, SFGate.com (Dec. 14, 200S), attached hereto u Exhibit F. The difficulty of the 
challenge presented to the IV team is eVidenced by the comment that "By 12: I 0 a.m .. the 
medical tech • s lips were tight and white arJd sweat was pooling on her forehead as she probed 
Williams' arm." Similarly, the execution loa of Donald Beardslee's execution indicate~ that the 
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second IV line was insened with "difficulty,'' and the time entries indicate that it took 12 minutes 
to insert the second line, which is c:onsistont with encountering problems in insertina the rv. 
When it proceeda ~oothly, placement of a periphera1 IV should, in my experience, take on the 
order of two minutes or less. In the execution of William Bonin, it took the staff assigned 
anywhere between 18 and 27 minute! to fuhion the IV lines (the records are unclear as to this 
point). This is an unusually long period of time for an experienced aad properly trained 
pro~ional. In the executjon of Stephen Anderson on January 29, 2002, one of the persons who 
attempted to secure an IV was unable to do so without causing sipificant bleeding and the need 
to remove his &loves. Again, this indicates that the proceu is a difficult one and that it ia 
necessary that the persons doing it are properly trained and experienced. As is widely recogni7..Cd 
in tbe medical community, administration of inn.venoUJ medications and the manaeement of 
Intravenous systems are complex endeavors. While speculative and not evidence-based, it is my 
opinion that it is likely that IV placement is rendered more difficult in the context of executions 
because the inmates are often in a very anxious status, which causes the release of epinephrine 
(adrenalin) and norq»inc:pbrine, thereby causing constriction (narrowina) of blood vessels 
{including veins). When veinl are contt.ricted/narrowed it can be diffieult or impo~~ible to insert 
an tV catheter. This is the best explanation I can provide for the otherwise unexplained 
extremely high incidence of difficult or failed peripheral IV placement. in individuals lackin1 
known risk factors for difficult rv access. 

36. It is my further orf.nion that to ensure a lethal injection without subatantial risks of 
inflic;tins severe pain and suffering. there musr be proper procedures that are clear and 
consistent: there must be qualified personnel to ensure that anesthesia has been achieved prior to 
the administration of panturonium bromide and potassium chloride, there must be qualified 
personnel to select chemicals and dosaaes, set up and load the syringes, administer "prc­
il\icctions,·' insert the IV catheter, and perform the other tasks required by such procedures; and 
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there must be adequate inspection and testina of the equipment and apparatus by qualified 
persoMel. The Nevada Department of Corrections' written procedures for implementing lethal 
injection, to the extent that they have been made available, provide for none of the above. 

C. Tile Use of Paacuroaium Bromide 
37. Nevada's usc of the dru& pancuronium bromide serves no rational or lc:gitimate 

purpose and compounds the rl5k that an inmate may sutfe.r excruciating pain during his 
execution. Pancuronium paralyzes all voluntary muscles, but does not affect sensation, 
couciousncu~ cognition. or the ability to feel pain and suffocation. Because the sodium 
thiopental and pot8S$ium chloride would in them.selvea be sufficient to cause death, and the 
potassium is administered ~u befo~ death \\/Ould result from the pancuronium alone, it is my 
opinion held to a reasonable dearee of medical certainty that there would be no rational place in 
the protocol for fG.CW'Onium as the lethal amount of potassium chloride is administered. 

38. Pancuronium bromide is a neuromuscular blockine qent. Ita effect fs to render 
tM muscles un.tble to eontratr but it does not affect the brain or the nerv9. It is used in IUr&CfY 
to muure tJw tben:r iJ no movement and tbat the patient il secun:ly paralyzed so that SlJt8ery can 
be performed without contraction of the muscles. 1n surscry, pancuronium bromide is not 
administered until the patient is adequately anesthetized. The anesthetic drugs must first be 
administered so that the patient is unconKiout and does not feel, see, or perceive the procedure. 
This can be determined by a tnUned medical professional, either a phy:sicim anesthesiologist or a 
nurse anesthetist, who provides close and vigilant monitoring of the patient, their vital signs, and 
various diagnostic indicators of anesthetic depth. NDOC's execution manual, to the extent 
di~losed, fails to provide an assurance that anesthetic depth will be properly a.ucucd prior to 
the administration of pancuronium bromide-
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39. If sodium thiopental is not properly administered in a dose sufficient to cause the 
loss of consciousness for the duration of the execution procedure, then it is my opinion held to a 
n:MOilBhlc dcgn:c of medical certainty that the use of pancuronium places the condemned inmate 
at risk for consciously experiencing paralysis, suffocation and the cxcruciatina pain of the 
innven~ injection of hiib dose potasaiwn chloride. 

40. If administered alone, a le1ha1 dose of pancuronium would not immediately cause 
a condemned imnatc to lose consciousness. It would totally immobilize the inmate by paraJyzina 
all voluntary muscles and the diaphrapn, eausina the U:lmate to suffocate to death while 
experiencing an intense, conJC:iou. dc:siR to inhale. Ultimately, consciousness would be lo~ but 
it would not be lost as an immediate and dire't rosu.lt of the pancuronium. Rather, the lou of 
consciousness would be due to suffocatioDt and would be ~ed by the torment and agony 
caused by suffocation. 'Ibis period of torturous Nffocation would be expected to last at least 
.several minutes and would OJ1ly be relieved by the ontet of JUffocation-induccd unconsciousness 
or by c;lcalh from potassium chloride. 

41. Bec;ause the administration of a paralyzins dose of pancuronium bromide to a 
conl'ious person would necessarily cause excruciating sulrerirtg, it would be unconscionable to 
administer pancuronium without tim ensuring that the induction of general anesthesia had 
successfully achieved the necessary anesthetic: depth. 

42. Based on the infonnation available to rne, it is my opinion held to a reasonable 
degree of medical certainty that Nevada's lethal injection proto<=ol creates an unacceptable risk 
that t1w inmate will not be ane.sthetiz.ed to the point of bcina uncol\3cious and unaware of pain 
for the duration of the execution procedure. If the inmate is not firat suc;cets1\d1y anes~d. 
then it is my opinion to a reasonable degree of medical certainty that the pancuronium will 
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J'8fl'lyze all voluntary muscles and mask cxtcmal, physical indications of the excruciating pain 

being experienced by the inmate during the proces1 of suffocating (cau$td. by the pencW'Onium) 

and bavirtg a cardiac arrest (caused by the potassium chloride). 

43. It is my understandina that NDOC's execution protocol requires the presence of 

six to nine official witnesses to the execution and pennits media witnesses to the exm1tion. It is 
my opinion based on a reasonable dcsree of medical certainty that pancuronium. when properly 

and successfully administered. effectively nullifies the ability of witnesses to discern whether or 

not the condemned prisoner it experiencina a peaceful or aQonlzing death. R.egardlep of the 

experience or th" condemned prisoner, whether be or she is deeply unconsdous or experi~ 

the excruciation of suffocation, paralysis, and potasliUJI1 injection. be or she will appear to 

witnesses to be serene and peacefuJ due to the relaxation end immobilization of the facial and 

other skeletal muscles. The use of pancuronium, in my opinion, therefore pn:ventl the press from 
fulfillina ita essential function of informing the citizens. officials, and courts of Nevada about 
whether execution by lethal ifVoction is conducted in Nevada State Prison in a manner that is 
constitutionally compliant and humane. 

44. The doses of sodiwn thiopental and potassium chloride are lethal dotes. 

Thczeforc. it is \111MCessary to administer panCUJ'Oilium bromide in the course of an execution 

when it is quickly followed by a lethal dose of potassium chloride. It serves no leaitimate 

purpose and only places a chemical vc:i1 on the process that prevents an adequate assessment of 
whether or not the condemned is sutYering in agony, and ereatty increases the riska that such 
agony will ensue. Removal of pancuron.iwn from the protocol would eliminate the risk of 

con~ious paralysis from occurring. It would also eliminate the risk. that an inhumane execution 

would appear hwnune tu wjtnesses. Finally, removal of pancwonium would vastly reduce the 

possibUity that the citiuns, officials, and couns of Nevada could be inadvertently misled by 
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media reports describing a peaceful-appearing execution wham in fact the prisoner could be 
experiencing excruciating stJtrering. 

D. Coasequeaces of Improper Aaatbttia Adn~fD.bltradoa 
45. Execution RICOn:b from California indicate that fo\U out of the six inmates 

executed in California since 2000 continued to display activity and behavjor that is inconsistent 
with the successful administration of 5 grams of thiopental, the amount required under 
California's Jdhal injection protocol. Five grams of thiopental, the dose required by the 
California protocol, ia a massive dose that, if aucceufully administered. far exceeds the amount 
necessary to completely arrat respiratory activjty in any prisoner. l thereforo can provide no 
medi<:al explanation for the inmates' '-ODtinued breathin& other than that the thiopental wu not 
administered in its entirety. If the fuJJ dole ofthiopental waa not administered successfully- as 
is strongly suuestcd by the inmates' continued breathins- those inmates faced a sianificant risk 
of remaining conscious or regaining conscio'UIDess during the lethal bijection procedure. 
Importantly, a penon who is bralthina while Wider goneral anesthesia cannot be deeply 
anesthetized, and may well be awakened by a painfW stimulation such as a surgica.1 incision or 
the administration of pota.tshun. 

46. The handwritten records of Stanley "Tookte" Williams' execution indicate that 
Mr. Williams did not stop breathina until 12:34, upon the injection of the potassium chloride, 12 
minutes after the thiopental was injected. Thus. the thiopental did not have the etfect on Mr. 
Willianu' brain and respirBU)ry activity that would be expected with a hip degree of certainty 
fro111 the delivery into the cireulation of the fuJJ S-aram dose of thiopental. 

47. The execution los of CJarence Ray Allen states that Mr. AJJen continued 
breathine for 9 minutes after the de1ivery of the thiopental. Again. S arams of thiopental, if 
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suecesafully delivered into the cirQuJation, simply should not take 9 minutes to ablate cerebral 
electrical activity and respiratory activity. 

48. The January 29,2002 execution log of Stephen Wayne Amierson, reveals that Mr. 
Anderson continued breathing until 12:22, ' minutes after the thiopental was administered. 
Aaain. this persistent respimtory activity is not consistent with the expected effect of S if3D1S of 
thiopental, which would be to stop all visible respiratory activity within a minute of its delivery 

into the circulation. 

49. The March 1 S, 2000 execution Jog of Darrell Keith ruch, states that Mr. Ric;h's 
respirations ceased at 12:08, with the administration of the pancuronium, but that Mr. Rich had 
"chest mo'\'emcnts" lastlna ttom 12:09 to 12:10. These chest movements, beamning after Mr. 
Ric:h had ostensibly stopped breathina (and while he was still alive, as shown by his heart rate of 
ll 0 beats per minute), and 3 minutes after the administration of the thiopental, are again 
inconsistent with successful administration of the thiopental. The chest movements are 
consistent, however. with an attempt to flaht against tho accruing paralytic effect of the 
pancuronium. Had the 5·anun dose of thiopentaJ reached Mr. Rich and had the expected effect, 
he would oot have bcc:m abl" to fight against the ~uronium by attemptins to breathe, nor 
would he even have been aware of the effect of the pancuronium. Indeed. ·because S &ramJ of 
thiopental would have arrested all cerebral activity, including aU respiratory drive, there would 
have been no effort on Mr. Rich's part to attempt to breathe during the onset of the pancuronium. 

E. Nft'ada's Executioa Protocol Falb Below the Mloimum Staad ... ds 
Maqdated for Vettriaary EutbauJJI 

SO. Tht American Veterinary Medical Association (A VMA) states that when 
potassium chloride is to be used as a euthanasia agent. the animals muse be under a surai'* plane 
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of anesthesia and the personnel performing the euthanasia must be properly trained to assess the 
df;ptb of anesthesia. The A VMA panel specifically states that the animal must be in a suraical 
plane of anesthesia characterized not simply by loss of consciousness, but also by "loss of reflex 
mmcJe response and loss of response to noxious stimuli." It is difficult to understand why the 
NOOC would chose, at its discretion, to usc potassium to execute prisoners and would then fail 
to adhere to the basic requirements set forth by the A VMA to ensure that animals do not 
experience the exc:ruciating pain of potassium injc;ction durin& euthanuiL 

Sl. In Beards/~~ v. Woodford. the Ninth Circuit recosmze<l that nineteen states have 
cnac~ statutes that, like the A VMA Report. mandate the exciU~ive use of a sedative in the 
euthanasia of animals. Althouih Nevada has not yet enacted such a statute, Nevada Jaw 
expressly e<>ntemplates the we of sodium pontobarbtta1 and requires that personnel who pcrfonn 
euthanasia of animals must be properly trained in the procedure. No sucb requirement exists in 
NDOC' s execution manual. 

ConclusloD 

52. Based on my research into methods of lethal injection used by various states and 
th.e federal government, and based on my trainina and experience as a medicat doctor 
specializing in ~olol}'. it is my opinion hued on • reasonable dqrec of Plfldical ccnainty 
that, given the appa~Wt absenee of a central role for a propecly trained medical or veterinary 
professional in NDOC's execution procedwe, the ~hcmicalJ used, the lack of adequately defined 
roles and procedures, and the failure to properly account for foreseeable risks. the lethal injection 
procedure Nevada employs ctea.tes medically urmx:cptable risks of inflicting excruciatina pain 
and sufferine on irunates durin1 the lethal injection procedure. AJI of these problem~ could easjJy 
be addressed, and indeed have been ac:klressed for the euthanasia of dogs and cats. It is difficult 
to understand why NDOC has failed to address thcx probJ~s and has failed to meet the 
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minimum :standa«b set forth for veterinary euthanasia. 

S3. In addition, in order to more fully and fairly asseu the impact of the failinas of 
Nevada's execution protocol, it is nece.aary to obtain all the: recorda and Ioas used, and all 
official witness statements from prior executions, as wcU as the full rules and reSU)ations devised 
by NDOC for lethal injection. This would include identifYin& the qualifications. experience and 
tnt.ining of those persons who apply the IV s and who administer and monitor the injection. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 
knowledge and that this declaration was cx~uted on May 16, 2006 in New York City, New 
York. 
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PREFACE
At the request of the AVMA Council on Research,

the Executive Board of the AVMA convened a Panel on
Euthanasia in 1999 to review and make necessary revi-
sions to the fifth Panel Report, published in 1993.1 In
this newest version of the report, the panel has updat-
ed information on euthanasia of animals in research
and animal care and control facilities; expanded infor-
mation on ectothermic, aquatic, and fur-bearing ani-
mals; added information on horses and wildlife; and
deleted methods or agents considered unacceptable.
Because the panel’s deliberations were based on cur-
rently available scientific information, some euthanasia
methods and agents are not discussed.

Welfare issues are increasingly being identified in
the management of free-ranging wildlife, and the need
for humane euthanasia guidelines in this context is
great. Collection of animals for scientific investiga-
tions, euthanasia of injured or diseased wildlife
species, removal of animals causing damage to proper-
ty or threatening human safety, and euthanasia of ani-
mals in excess population are drawing more public
attention. These issues are acknowledged in this report
and special considerations are described for handling
animals under free-ranging conditions, where their
needs are far different from those of their domestic
counterparts.

This report is intended for use by members of the
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veterinary profession who carry out or oversee the
euthanasia of animals. Although the report may be inter-
preted and understood by a broad segment of the gener-
al population, a veterinarian should be consulted in the
application of these recommendations. The practice of
veterinary medicine is complex and involves diverse ani-
mal species. Whenever possible, a veterinarian experi-
enced with the species in question should be consulted
when selecting the method of euthanasia, particularly
when little species-specific euthanasia research has been
done. Although interpretation and use of this report can-
not be limited, the panel’s overriding commitment is to
give veterinarians guidance in relieving pain and suffer-
ing of animals that are to be euthanatized. The recom-
mendations in this report are intended to serve as guide-
lines for veterinarians who must then use professional
judgment in applying them to the various settings where
animals are to be euthanatized.

INTRODUCTION
The term euthanasia is derived from the Greek

terms eu meaning good and thanatos meaning death.2 A
“good death” would be one that occurs with minimal
pain and distress. In the context of this report, euthana-
sia is the act of inducing humane death in an animal. It
is our responsibility as veterinarians and human beings
to ensure that if an animal’s life is to be taken, it is done
with the highest degree of respect, and with an empha-
sis on making the death as painless and distress free as
possible. Euthanasia techniques should result in rapid
loss of consciousness followed by cardiac or respiratory
arrest and the ultimate loss of brain function. In addi-
tion, the technique should minimize distress and anxi-
ety experienced by the animal prior to loss of con-
sciousness. The panel recognized that the absence of
pain and distress cannot always be achieved. This report
attempts to balance the ideal of minimal pain and dis-
tress with the reality of the many environments in which
euthanasia is performed. A veterinarian with appropriate
training and expertise for the species involved should be
consulted to ensure that proper procedures are used.

Criteria for painless death can be established only
after the mechanisms of pain are understood. Pain is
that sensation (perception) that results from nerve
impulses reaching the cerebral cortex via ascending
neural pathways. Under normal circumstances, these
pathways are relatively specific, but the nervous system
is sufficiently plastic that activation of nociceptive
pathways does not always result in pain and stimula-
tion of other (non-nociceptive) peripheral and central
neurons can give rise to pain. The term nociceptive is
derived from the word noci meaning to injure and cep-
tive meaning to receive, and is used to describe neu-
ronal input caused by noxious stimuli, which threaten
to, or actually do, destroy tissue. These noxious stim-
uli initiate nerve impulses by acting at primary noci-
ceptors and other sensory nerve endings that respond
to noxious and non-noxious stimuli from mechanical,
thermal, or chemical activity. Endogenous chemical
substances such as hydrogen ions, potassium ions, ATP,
serotonin, histamine, bradykinin, and prostaglandins,
as well as electrical currents, are capable of generating
nerve impulses in nociceptor nerve fibers. Activity in

nociceptive pathways can also be triggered in normal-
ly silent receptors that become sensitized by chronic
pain conditions.3,4

Nerve impulse activity generated by nociceptors is
conducted via nociceptor primary afferent fibers to the
spinal cord or the brainstem where it is transmitted to
two general sets of neural networks. One set is related
to nociceptive reflexes (eg, withdrawal and flexion
reflexes) that are mediated at the spinal level, and the
second set consists of ascending pathways to the retic-
ular formation, hypothalamus, thalamus, and cerebral
cortex (somatosensory cortex and limbic system) for
sensory processing. It is important to understand that
ascending nociceptive pathways are numerous, often
redundant, and are capable of considerable plasticity
under chronic conditions (pathology or injury).
Moreover, even the transmission of nociceptive neural
activity in a given pathway is highly variable. Under
certain conditions, both the nociceptive reflexes and
the ascending pathways may be suppressed, as, for
example, in epidural anesthesia. Under another set of
conditions, nociceptive reflex actions may occur, but
activity in the ascending pathways is suppressed; thus,
noxious stimuli are not perceived as pain. It is incor-
rect to use the term pain for stimuli, receptors, reflex-
es, or pathways because the term implies perception,
whereas all the above may be active without conse-
quential pain perception.5,6

Pain is divided into two broad categories: (1) sen-
sory-discriminative, which indicates the site of origin
and the stimulus giving rise to the pain; and (2) moti-
vational-affective in which the severity of the stimulus
is perceived and the animal’s response is determined.
Sensory-discriminative processing of nociceptive
impulses is most likely to be accomplished by subcor-
tical and cortical mechanisms similar to those used for
processing other sensory-discriminative input that pro-
vides the individual with information about the inten-
sity, duration, location, and quality of the stimulus.
Motivational-affective processing involves the ascend-
ing reticular formation for behavioral and cortical
arousal. It also involves thalamic input to the forebrain
and the limbic system for perceptions such as discom-
fort, fear, anxiety, and depression. The motivational-
affective neural networks also have strong inputs to the
limbic system, hypothalamus and the autonomic ner-
vous system for reflex activation of the cardiovascular,
pulmonary, and pituitary-adrenal systems. Responses
activated by these systems feed back to the forebrain
and enhance perceptions derived via motivational-
affective inputs. On the basis of neurosurgical experi-
ence in humans, it is possible to separate the sensory-
discriminative components from the motivational-
affective components of pain.7

For pain to be experienced, the cerebral cortex and
subcortical structures must be functional. If the cere-
bral cortex is nonfunctional because of hypoxia,
depression by drugs, electric shock, or concussion,
pain is not experienced. Therefore, the choice of the
euthanasia agent or method is less critical if it is to be
used on an animal that is anesthetized or unconscious,
provided that the animal does not regain consciousness
prior to death.
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An understanding of the continuum that repre-
sents stress and distress is essential for evaluating tech-
niques that minimize any distress experienced by an
animal being euthanatized. Stress has been defined as
the effect of physical, physiologic, or emotional factors
(stressors) that induce an alteration in an animal’s
homeostasis or adaptive state.8 The response of an ani-
mal to stress represents the adaptive process that is
necessary to restore the baseline mental and physiolog-
ic state. These responses may involve changes in an
animal’s neuroendocrinologic system, autonomic ner-
vous system, and mental status that may result in overt
behavioral changes. An animal’s response varies
according to its experience, age, species, breed, and
current physiologic and psychologic state.9

Stress and the resulting responses have been divid-
ed into three phases.10 Eustress results when harmless
stimuli initiate adaptive responses that are beneficial to
the animal. Neutral stress results when the animal’s
response to stimuli causes neither harmful nor benefi-
cial effects to the animal. Distress results when an ani-
mal’s response to stimuli interferes with its well-being
and comfort.11

As with many other procedures involving animals,
some methods of euthanasia require physical handling
of the animal. The amount of control and kind of
restraint required will be determined by the animal’s
species, breed, size, state of domestication, degree of
taming, presence of painful injury or disease, degree of
excitement, and method of euthanasia. Proper han-
dling is vital to minimize pain and distress in animals,
to ensure safety of the person performing euthanasia,
and, often, to protect other people and animals.

An in-depth discussion of euthanasia procedures is
beyond the scope of this report; however, personnel
who perform euthanasia must have appropriate certifi-
cation and training, experience with the techniques to
be used, and experience in the humane restraint of the
species of animal to be euthanatized, to ensure that
animal pain and distress are minimized during
euthanasia. Training and experience should include
familiarity with the normal behavior of the species
being euthanatized, an appreciation of how handling
and restraint affects that behavior, and an understand-
ing of the mechanism by which the selected technique
induces loss of consciousness and death. Prior to being
assigned full responsibility for performing euthanasia,
all personnel must have demonstrated proficiency in
the use of the technique in a closely supervised envi-
ronment. References provided at the end of this docu-
ment may be useful for training personnel.12-21

Selection of the most appropriate method of
euthanasia in any given situation depends on the
species of animal involved, available means of animal
restraint, skill of personnel, number of animals, and
other considerations. Available information focuses
primarily on domestic animals, but the same general
considerations should be applied to all species.

This report includes four appendices that summa-
rize information from the text. Appendix 1 lists accept-
able and conditionally acceptable methods of euthana-
sia, categorized by species. Appendices 2 and 3 provide
summaries of characteristics for acceptable and condi-

tionally acceptable methods of euthanasia. Appendix 4
provides a summary of some unacceptable euthanasia
agents and methods. Criteria used for acceptable, con-
ditionally acceptable, and unacceptable methods are as
follows: acceptable methods are those that consistently
produce a humane death when used as the sole means
of euthanasia; conditionally acceptable methods are
those techniques that by the nature of the technique or
because of greater potential for operator error or safety
hazards might not consistently produce humane death
or are methods not well documented in the scientific
literature; and unacceptable techniques are those
methods deemed inhumane under any conditions or
that the panel found posed a substantial risk to the
human applying the technique. The report also
includes discussion of several adjunctive methods,
which are those methods that cannot be used as the
sole method of euthanasia, but that can be used in con-
junction with other methods to produce a humane
death.

GENERAL CONSIDERATIONS
In evaluating methods of euthanasia, the panel

used the following criteria: (1) ability to induce loss of
consciousness and death without causing pain, dis-
tress, anxiety, or apprehension; (2) time required to
induce loss of consciousness; (3) reliability; (4) safety
of personnel; (5) irreversibility; (6) compatibility with
requirement and purpose; (7) emotional effect on
observers or operators; (8) compatibility with subse-
quent evaluation, examination, or use of tissue; (9)
drug availability and human abuse potential; (10) com-
patibility with species, age, and health status; (11) abil-
ity to maintain equipment in proper working order;
and (12) safety for predators/scavengers should the
carcass be consumed.

The panel discussed the definition of euthanasia
used in this report as it applies to circumstances when
the degree of control over the animal makes it difficult
to ensure death without pain and distress. Slaughter of
animals for food, fur, or fiber may represent such situ-
ations. However, the same standards for euthanasia
should be applied to the killing of animals for food, fur,
or fiber, and wildlife or feral animals. Animals intend-
ed for food should be slaughtered humanely, taking
into account any special requirements of the US
Department of Agriculture.22 Painless death can be
achieved by properly stunning the animal, followed
immediately by exsanguination. Handling of animals
prior to slaughter should be as stress free as possible.
Electric prods or other devices should not be used to
encourage movement of animals and are not needed if
chutes and ramps are properly designed to enable ani-
mals to be moved and restrained without undue
stress.23-27 Animals must not be restrained in a painful
position before slaughter.

Ethical considerations that must be addressed
when euthanatizing healthy and unwanted animals
reflect professional and societal concerns.28,29 These
issues are complex and warrant thorough considera-
tion by the profession and all those concerned with the
welfare of animals. Whereas the panel recognizes the
need for those responsible for the euthanasia of ani-
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mals to be cognizant of these issues, it does not believe
that this report is the appropriate forum for an in-
depth discussion of this topic.

It is the intent of the panel that euthanasia be per-
formed in accordance with applicable federal, state, and
local laws governing drug acquisition and storage, occu-
pational safety, and methods used for euthanasia and
disposal of animals. However, space does not permit a
review of current federal, state, and local regulations.

The panel is aware that circumstances may arise
that are not clearly covered by this report. Whenever
such situations arise, a veterinarian experienced with
the species should use professional judgment and
knowledge of clinically acceptable techniques in select-
ing an appropriate euthanasia technique. Professional
judgment in these circumstances will take into consid-
eration the animal’s size and its species-specific physi-
ologic and behavioral characteristics. In all circum-
stances, the euthanasia method should be selected and
used with the highest ethical standards and social con-
science.

It is imperative that death be verified after
euthanasia and before disposal of the animal. An ani-
mal in deep narcosis following administration of an
injectable or inhalant agent may appear dead, but
might eventually recover. Death must be confirmed by
examining the animal for cessation of vital signs, and
consideration given to the animal species and method
of euthanasia when determining the criteria for con-
firming death.

ANIMAL BEHAVIORAL CONSIDERATIONS
The need to minimize animal distress, including

fear, anxiety, and apprehension, must be considered in
determining the method of euthanasia. Gentle restraint
(preferably in a familiar and safe environment), careful
handling, and talking during euthanasia often have a
calming effect on animals that are used to being han-
dled. Sedation and/or anesthesia may assist in achiev-
ing the best conditions for euthanasia. It must be rec-
ognized that any sedatives or anesthetics given at this
stage that change circulation may delay the onset of the
euthanasia agent. Preparation of observers should also
be taken into consideration.

Animals that are wild, feral, injured, or already dis-
tressed from disease pose another challenge. Methods
of pre-euthanasia handling suitable for domestic ani-
mals may not be effective for them. Because handling
may stress animals unaccustomed to human contact
(eg, wildlife, zoo, and feral species), the degree of
restraint required to perform any euthanasia procedure
should be considered when evaluating various meth-
ods. When handling these animals, calming may be
accomplished by minimizing visual, auditory, and tac-
tile stimulation. When struggling during capture or
restraint may cause pain, injury, or anxiety to the ani-
mal or danger to the operator, the use of tranquilizers,
analgesics, and/or anesthetics may be necessary. A
route of injection should be chosen that causes the
least distress in the animal for which euthanasia must
be performed. Various techniques for oral delivery of
sedatives to dogs and cats have been described that
may be useful under these circumstances.30,31

Facial expressions and body postures that indicate
various emotional states of animals have been
described for some species.32-37 Behavioral and physio-
logic responses to noxious stimuli include distress
vocalization, struggling, attempts to escape, defensive
or redirected aggression, salivation, urination, defeca-
tion, evacuation of anal sacs, pupillary dilatation,
tachycardia, sweating, and reflex skeletal muscle con-
tractions causing shivering, tremors, or other muscular
spasms. Unconscious as well as conscious animals are
capable of some of these responses. Fear can cause
immobility or “playing dead” in certain species, partic-
ularly rabbits and chickens. This immobility response
should not be interpreted as loss of consciousness
when the animal is, in fact, conscious. Distress vocal-
izations, fearful behavior, and release of certain odors
or pheromones by a frightened animal may cause anx-
iety and apprehension in other animals. Therefore, for
sensitive species, it is desirable that other animals not
be present when individual animal euthanasia is per-
formed.

HUMAN BEHAVIORAL CONSIDERATIONS
When animals must be euthanatized, either as

individuals or in larger groups, moral and ethical con-
cerns dictate that humane practices be observed.
Human psychologic responses to euthanasia of animals
need to be considered, with grief at the loss of a life as
the most common reaction.38 There are six circum-
stances under which we are most aware of the effects of
animal euthanasia on people.

The first of these is the veterinary clinical setting
where owners have to make decisions about whether
and when to euthanatize. Although many owners rely
heavily on their veterinarian’s judgment, others may
have misgivings about making their own decision. This
is particularly likely if an owner feels responsible for
allowing an animal’s medical or behavioral problem to
go unattended so that euthanasia becomes necessary.
When owners choose to be present during euthanasia,
they should be prepared for what will happen. What
drugs are being used and how the animal could
respond should be discussed. Behaviors such as vocal-
ization, muscle twitches, failure of the eyelids to close,
urination, or defecation can be distressing. Counseling
services for grieving owners are now available in some
communities39 and telephone counseling is available
through some veterinary schools.40,41 Owners are not
the only people affected by euthanasia of animals.
Veterinarians and their staffs may also become attached
to patients they have known and treated for many years
and may continue to struggle with the ethical implica-
tions of ending an animal’s life.

The second is animal care and control facilities
where unwanted, homeless, diseased, and injured ani-
mals must be euthanatized in large numbers. Distress
may develop among personnel directly involved in per-
forming euthanasia repeatedly. Emotional uneasiness,
discomfort, or distress experienced by people involved
with euthanasia of animals may be minimized. The
person performing euthanasia must be technically pro-
ficient, use humane handling methods, understand the
reasons for euthanasia, and be familiar with the
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method of euthanasia being employed (ie, what is
going to happen to the animal). When the person is
not knowledgeable about what to expect, he or she
may mistakenly interpret any movement of animals as
consciousness and a lack of movement as loss of con-
sciousness. Methods that preclude movement of ani-
mals are more aesthetically acceptable to most techni-
cal staff even though lack of movement is not an ade-
quate criterion for evaluating euthanasia techniques.
Constant exposure to, or participation in, euthanasia
procedures can cause a psychologic state characterized
by a strong sense of work dissatisfaction or alienation,
which may be expressed by absenteeism, belligerence,
or careless and callous handling of animals.42 This is
one of the principal reasons for turnover of employees
directly involved with repeated animal euthanasia.
Management should be aware of potential personnel
problems related to animal euthanasia and determine
whether it is necessary to institute a program to pre-
vent, decrease, or eliminate this problem. Specific cop-
ing strategies can make the task more tolerable. Some
strategies include adequate training programs so that
euthanasia is performed competently, peer support in
the workplace, professional support as necessary,
focusing on animals that are successfully adopted or
returned to owners, devoting some work time to edu-
cational activities, and providing time off when work-
ers feel stressed.

The third setting is the laboratory. Researchers,
technicians, and students may become attached to ani-
mals that must be euthanatized.43 The same considera-
tions afforded pet owners or shelter employees should
be provided to those working in laboratories.

The fourth situation is wildlife control. Wildlife
biologists, wildlife managers, and wildlife health pro-
fessionals are often responsible for euthanatizing ani-
mals that are injured, diseased, in excessive number, or
that threaten property or human safety. Although relo-
cation of some animals is appropriate and attempted,
relocation is often only a temporary solution to a larg-
er problem. People who must deal with these animals,
especially under public pressure to save the animals
rather than destroy them, can experience extreme dis-
tress and anxiety.

The fifth setting is livestock and poultry slaughter
facilities. The large number of animals processed daily
can take a heavy toll on employees physically and emo-
tionally. Federal and state agricultural employees may
also be involved in mass euthanasia of poultry and
livestock in the face of disease outbreaks, bioterrorism,
and natural disasters.

The last situation is public exposure. Because
euthanasia of zoo animals, animals involved in road-
side or racetrack accidents, stranded marine animals,
nuisance or injured wildlife, and others can draw
public attention, human attitudes and responses
should be considered whenever animals are euthana-
tized. Natural disasters and foreign animal disease
programs also present public challenges. These con-
siderations, however, should not outweigh the pri-
mary responsibility of using the most rapid and pain-
less euthanasia method possible under the circum-
stances.

MODES OF ACTION OF EUTHANATIZING
AGENTS

Euthanatizing agents cause death by three basic
mechanisms: (1) hypoxia, direct or indirect; (2) direct
depression of neurons necessary for life function; and
(3) physical disruption of brain activity and destruc-
tion of neurons necessary for life.

Agents that induce death by direct or indirect
hypoxia can act at various sites and can cause loss of
consciousness at different rates. For death to be pain-
less and distress-free, loss of consciousness should pre-
cede loss of motor activity (muscle movement). Loss of
motor activity, however, cannot be equated with loss of
consciousness and absence of distress. Thus, agents
that induce muscle paralysis without loss of con-
sciousness are not acceptable as sole agents for
euthanasia (eg, depolarizing and nondepolarizing mus-
cle relaxants, strychnine, nicotine, and magnesium
salts). With other techniques that induce hypoxia,
some animals may have motor activity following loss of
consciousness, but this is reflex activity and is not per-
ceived by the animal.

A second group of euthanatizing agents depress
nerve cells of the brain, inducing loss of consciousness
followed by death. Some of these agents release inhibi-
tion of motor activity during the first stage of anesthe-
sia, resulting in a so-called excitement or delirium
phase, during which there may be vocalization and
some muscle contraction. These responses do not
appear to be purposeful. Death follows loss of con-
sciousness, and is attributable to cardiac arrest and/or
hypoxemia following direct depression of respiratory
centers.

Physical disruption of brain activity, caused by
concussion, direct destruction of the brain, or electri-
cal depolarization of neurons, induces rapid loss of
consciousness. Death occurs because of destruction of
midbrain centers controlling cardiac and respiratory
activity or as a result of adjunctive methods (eg, exsan-
guination) used to kill the animal. Exaggerated mus-
cular activity can follow loss of consciousness and,
although this may disturb some observers, the animal
is not experiencing pain or distress. 

INHALANT AGENTS
Any gas that is inhaled must reach a certain con-

centration in the alveoli before it can be effective;
therefore, euthanasia with any of these agents takes
some time. The suitability of a particular agent
depends on whether an animal experiences distress
between the time it begins to inhale the agent and the
time it loses consciousness. Some agents may induce
convulsions, but these generally follow loss of con-
sciousness. Agents inducing convulsions prior to loss
of consciousness are unacceptable for euthanasia.

Certain considerations are common to all inhalant
agents. (1) In most cases, onset of loss of conscious-
ness is more rapid, and euthanasia more humane, if the
animal is rapidly exposed to a high concentration of
the agent. (2) The equipment used to deliver and
maintain this high concentration must be in good
working order and in compliance with state and feder-
al regulations. Leaky or faulty equipment may lead to
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slow, distressful death and be hazardous to other ani-
mals and to personnel. (3) Most of these agents are
hazardous to personnel because of the risk of explo-
sions (eg, ether), narcosis (eg, halothane), hypoxemia
(eg, nitrogen and carbon monoxide), addiction (eg,
nitrous oxide), or health effects resulting from chronic
exposure (eg, nitrous oxide and carbon monoxide). (4)
Alveolar concentrations rise slowly in an animal with
decreased ventilation, making agitation more likely
during induction. Other noninhalant methods of
euthanasia should be considered for such animals. (5)
Neonatal animals appear to be resistant to hypoxia,
and because all inhalant agents ultimately cause
hypoxia, neonatal animals take longer to die than
adults. Glass et al,44 reported that newborn dogs, rab-
bits, and guinea pigs survived a nitrogen atmosphere
much longer than did adults. Dogs, at 1 week old, sur-
vived for 14 minutes compared with a 3-minute sur-
vival time after a few weeks of age. Guinea pigs sur-
vived for 4.5 minutes at 1 day old, compared with 3
minutes at 8 days or older. Rabbits survived for 13
minutes at 6 days old, 4 minutes at 14 days, and 1.5
minutes at 19 days and older. The panel recommends
that inhalant agents not be used alone in animals less
than 16 weeks old except to induce loss of conscious-
ness, followed by the use of some other method to kill
the animal. (6) Rapid gas flows can produce a noise
that frightens animals. If high flows are required, the
equipment should be designed to minimize noise. (7)
Animals placed together in chambers should be of the
same species, and, if needed, should be restrained so
that they will not hurt themselves or others. Chambers
should not be overloaded and need to be kept clean to
minimize odors that might distress animals subse-
quently euthanatized. (8) Reptiles, amphibians, and
diving birds and mammals have a great capacity for
holding their breath and anaerobic metabolism.
Therefore, induction of anesthesia and time to loss of
consciousness when using inhalants may be greatly
prolonged. Other techniques may be more appropriate
for these species.

Inhalant anesthetics
Inhalant anesthetics (eg, ether, halothane,

methoxyflurane, isoflurane, sevoflurane, desflurane,
and enflurane) have been used to euthanatize many
species.45 Halothane induces anesthesia rapidly and is
the most effective inhalant anesthetic for euthanasia.
Enflurane is less soluble in blood than halothane, but,
because of its lower vapor pressure and lower potency,
induction rates may be similar to those for halothane.
At deep anesthetic planes, animals may seizure. It is an
effective agent for euthanasia, but the associated
seizure activity may be disturbing to personnel.
Isoflurane is less soluble than halothane, and it should
induce anesthesia more rapidly. However, it has a
slightly pungent odor and animals often hold their
breath, delaying onset of loss of consciousness.
Isoflurane also may require more drug to kill an ani-
mal, compared with halothane. Although isoflurane is
acceptable as a euthanasia agent, halothane is pre-
ferred. Sevoflurane is less soluble than halothane and
does not have an objectionable odor. It is less potent

than isoflurane or halothane and has a lower vapor
pressure. Anesthetic concentrations can be achieved
and maintained rapidly. Desflurane is currently the
least soluble potent inhalant anesthetic, but the vapor
is quite pungent, which may slow induction. This drug
is so volatile that it could displace oxygen (O2) and
induce hypoxemia during induction if supplemental
O2 is not provided. Methoxyflurane is highly soluble,
and slow anesthetic induction with its use may be
accompanied by agitation. It is a conditionally accept-
able agent for euthanasia in rodents.46 Ether has high
solubility in blood and induces anesthesia slowly. It is
irritating to the eyes and nose, poses serious risks asso-
ciated with its flammability and explosiveness, and has
been used to create a model for stress.47-50

With inhalant anesthetics, the animal can be
placed in a closed receptacle containing cotton or
gauze soaked with an appropriate amount of the anes-
thetic,51 or the anesthetic can be introduced from a
vaporizer. The latter method may be associated with a
longer induction time. Vapors are inhaled until respi-
ration ceases and death ensues. Because the liquid state
of most inhalant anesthetics is irritating, animals
should be exposed only to vapors. Also, sufficient air
or O2 must be provided during the induction period to
prevent hypoxemia.51 In the case of small rodents
placed in a large container, there will be sufficient O2
in the chamber to prevent hypoxemia. Larger species
placed in small containers may need supplemental air
or O2.

51

Nitrous oxide (N2O) may be used with other
inhalants to speed the onset of anesthesia, but alone it
does not induce anesthesia in animals, even at 100%
concentration. When used by itself, N2O produces
hypoxemia before respiratory or cardiac arrest. As a
result, animals may become distressed prior to loss of
consciousness.

Occupational exposure to inhalant anesthetics
constitutes a human health hazard. Spontaneous abor-
tion and congenital abnormalities have been associated
with exposure of women to trace amounts of inhala-
tion anesthetic agents during early stages of pregnan-
cy.52 Regarding human exposure to inhalant anesthet-
ics, the concentrations of halothane, enflurane, and
isoflurane should be less than 2 ppm, and less than 25
ppm for nitrous oxide.52 There are no controlled stud-
ies proving that such concentrations of anesthetics are
safe, but these concentrations were established because
they were found to be attainable under hospital condi-
tions. Effective procedures must be used to protect per-
sonnel from anesthetic vapors.

Advantages—(1) Inhalant anesthetics are particu-
larly valuable for euthanasia of smaller animals (< 7
kg) or for animals in which venipuncture may be diffi-
cult. (2) Halothane, enflurane, isoflurane, sevoflurane,
desflurane, methoxyflurane, and N2O are nonflamma-
ble and nonexplosive under ordinary environmental
conditions.

Disadvantages—(1) Animals may struggle and
become anxious during induction of anesthesia
because anesthetic vapors may be irritating and can
induce excitement. (2) Ether is flammable and explo-
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sive. Explosions have occurred when animals, eutha-
natized with ether, were placed in an ordinary (not
explosion proof) refrigerator or freezer and when
bagged animals were placed in an incinerator. (3)
Induction with methoxyflurane is unacceptably slow
in some species. (4) Nitrous oxide will support com-
bustion. (5) Personnel and animals can be injured by
exposure to these agents. (6) There is a potential for
human abuse of some of these drugs, especially N2O.

Recommendations—In order of preference,
halothane, enflurane, isoflurane, sevoflurane,
methoxyflurane, and desflurane, with or without
nitrous oxide, are acceptable for euthanasia of small
animals (< 7 kg). Ether should only be used in care-
fully controlled situations in compliance with state and
federal occupational health and safety regulations. It is
conditionally acceptable. Nitrous oxide should not be
used alone, pending further scientific studies on its
suitability for animal euthanasia. Although acceptable,
these agents are generally not used in larger animals
because of their cost and difficulty of administration.

Carbon dioxide
Room air contains 0.04% carbon dioxide (CO2),

which is heavier than air and nearly odorless.
Inhalation of CO2 at a concentration of 7.5% increases
the pain threshold, and higher concentrations of CO2
have a rapid anesthetic effect.53-58

Leake and Waters56 reported the experimental use
of CO2 as an anesthetic agent for dogs. At concentra-
tions of 30% to 40% CO2 in O2, anesthesia was induced
within 1 to 2 minutes, usually without struggling,
retching, or vomiting. For cats, inhalation of 60% CO2
results in loss of consciousness within 45 seconds, and
respiratory arrest within 5 minutes.59 Signs of effective
CO2 anesthesia are those associated with deep surgical
anesthesia, such as loss of withdrawal and palpebral
reflexes.60 Time to loss of consciousness is decreased by
use of higher concentrations of CO2 with an 80 to
100% concentration providing anesthesia in 12 to 33
seconds in rats and 70% CO2 in O2 inducing anesthe-
sia in 40 to 50 seconds.61,62 Time to loss of conscious-
ness will be longer if the concentration is increased
slowly rather than immersing the animal in the full
concentration immediately.

Several investigators have suggested that inhala-
tion of high concentrations of CO2 may be distressing
to animals,63-66 because the gas dissolves in moisture on
the nasal mucosa. The resulting product, carbonic acid,
may stimulate nociceptors in the nasal mucosa. Some
humans exposed to concentrations of around 50% CO2
report that inhaling the gas is unpleasant and that
higher concentrations are noxious.67,68 A brief study of
swine examined the aversive nature of CO2 exposure69

and found that 90% CO2 was aversive to pigs while
30% was not. For rats, exposure to increasing concen-
trations of CO2 (33% achieved after 1 minute) in their
home cage produced no evident stress as measured by
behavior and ACTH, glucose, and corticosterone con-
centrations in serum.70

Carbon dioxide has been used to euthanatize
groups of small laboratory animals, including mice,

rats, guinea pigs, chickens, and rabbits,5,71-76 and to ren-
der swine unconscious before humane slaughter.22,63, 64

The combination of 40% CO2 and approximately 3%
CO has been used experimentally for euthanasia of
dogs.65 Carbon dioxide has been used in specially
designed chambers to euthanatize individual cats77,78

and other small laboratory animals.51,72,79

Studies of 1-day-old chickens have revealed that
CO2 is an effective euthanatizing agent. Inhalation of
CO2 caused little distress to the birds, suppressed ner-
vous activity, and induced death within 5 minutes.73

Because respiration begins during embryonic develop-
ment, the unhatched chicken’s environment may nor-
mally have a CO2 concentration as high as 14%. Thus,
CO2 concentrations for euthanasia of newly hatched
chickens and neonates of other species should be espe-
cially high. A CO2 concentration of 60% to 70% with a
5-minute exposure time appears to be optimal.73

In studies of mink, high concentrations of CO2
would kill them quickly, but a 70% CO2 concentration
induced loss of consciousness without killing them.80

Some burrowing animals, such as rabbits of the species
Oryctolagus, also have prolonged survival times when
exposed to CO2.

81 Some burrowing and diving animals
have physiologic mechanisms for coping with hyper-
capnia. Therefore, it is necessary to have a sufficient
concentration of CO2 to kill the animal by hypoxemia
following induction of anesthesia with CO2.

Advantages—(1) The rapid depressant, analgesic,
and anesthetic effects of CO2 are well established. (2)
Carbon dioxide is readily available and can be pur-
chased in compressed gas cylinders. (3) Carbon diox-
ide is inexpensive, nonflammable, nonexplosive, and
poses minimal hazard to personnel when used with
properly designed equipment. (4) Carbon dioxide does
not result in accumulation of tissue residues in food-
producing animals. (5) Carbon dioxide euthanasia
does not distort murine cholinergic markers82 or corti-
costerone concentrations.83

Disadvantages—(1) Because CO2 is heavier than
air, incomplete filling of a chamber may permit ani-
mals to climb or raise their heads above the higher
concentrations and avoid exposure. (2) Some
species, such as fish and burrowing and diving
mammals, may have extraordinary tolerance for
CO2. (3) Reptiles and amphibians may breathe too
slowly for the use of CO2. (4) Euthanasia by expo-
sure to CO2 may take longer than euthanasia by
other means.61 (5) Induction of loss of consciousness
at lower concentrations (< 80%) may produce pul-
monary and upper respiratory tract lesions.67,84 (6)
High concentrations of CO2 may be distressful to
some animals.

Recommendations—Carbon dioxide is acceptable
for euthanasia in appropriate species (Tables 1 and 2).
Compressed CO2 gas in cylinders is the only recom-
mended source of carbon dioxide because the inflow to
the chamber can be regulated precisely. Carbon dioxide
generated by other methods such as from dry ice, fire
extinguishers, or chemical means (eg, antacids) is
unacceptable. Species should be separated and cham-

JAVMA, Vol 218, No. 5, March 1, 2001 Report of the AVMA Panel on Euthanasia 677

AA00339



bers should not be overcrowded. With an animal in the
chamber, an optimal flow rate should displace at least
20% of the chamber volume per minute.85 Loss of con-
sciousness may be induced more rapidly by exposing
animals to a CO2 concentration of 70% or more by pre-
filling the chamber for species in which this has not
been shown to cause distress. Gas flow should be
maintained for at least 1 minute after apparent clinical
death.86 It is important to verify that an animal is dead
before removing it from the chamber. If an animal is
not dead, CO2 narcosis must be followed with another
method of euthanasia. Adding O2 to the CO2 may or
may not preclude signs of distress.67,87 Additional O2
will, however, prolong time to death and may compli-
cate determination of consciousness. There appears to
be no advantage to combining O2 with carbon dioxide
for euthanasia.87

Nitrogen, argon
Nitrogen (N2) and argon (Ar) are colorless, odor-

less gases that are inert, nonflammable, and nonexplo-
sive. Nitrogen comprises 78% of atmospheric air,
whereas Ar comprises less than 1%.

Euthanasia is induced by placing the animal in a
closed container that has been prefilled with N2 or Ar
or into which the gas is then rapidly introduced.
Nitrogen/Ar displaces O2, thus inducing death by
hypoxemia.

In studies by Herin et al,88 dogs became uncon-
scious within 76 seconds when a N2 concentration of
98.5% was achieved in 45 to 60 seconds. The elec-
troencephalogram (EEG) became isoelectric (flat) in a
mean time of 80 seconds, and arterial blood pressure
was undetectable at 204 seconds. Although all dogs
hyperventilated prior to loss of consciousness, the
investigators concluded that this method induced
death without pain. Following loss of consciousness,
vocalization, gasping, convulsions, and muscular
tremors developed in some dogs. At the end of a 5-
minute exposure period, all dogs were dead.88 These
findings were similar to those for rabbits89 and mink.80,90

With N2 flowing at a rate of 39% of chamber vol-
ume per minute, rats collapsed in approximately 3
minutes and stopped breathing in 5 to 6 minutes.
Regardless of flow rate, signs of panic and distress were
evident before the rats collapsed and died.85

Insensitivity to pain under such circumstances is ques-
tionable.91

Tranquilization with acepromazine, in conjunc-
tion with N2 euthanasia of dogs, was investigated by
Quine et al.92 Using ECG and EEG recordings, they
found these dogs had much longer survival times than
dogs not given acepromazine before administration of
N2. In one dog, ECG activity continued for 51 minutes.
Quine also addressed distress associated with exposure
to N2 by removing cats and dogs from the chamber fol-
lowing loss of consciousness and allowing them to
recover. When these animals were put back into the
chamber, they did not appear afraid or apprehensive.

Investigations into the aversiveness of Ar to swine
and poultry have revealed that these animals will toler-
ate breathing 90% Ar with 2% O2.

69,71 Swine voluntari-
ly entered a chamber containing this mixture, for a

food reward, and only withdrew from the chamber as
they became ataxic. They reentered the chamber
immediately to continue eating. Poultry also entered a
chamber containing this mixture for a food reward and
continued eating until they collapsed.71 When Ar was
used to euthanatize chickens, exposure to a chamber
prefilled with Ar, with an O2 concentration of < 2%, led
to EEG changes and collapse in 9 to 12 seconds. Birds
removed from the chamber at 15 to 17 seconds failed
to respond to comb pinching. Continued exposure led
to convulsions at 20 to 24 seconds. Somatosensory-
evoked potentials were lost at 24 to 34 seconds, and
the EEG became isoelectric at 57 to 66 seconds.
Convulsion onset was after loss of consciousness (col-
lapse and loss of response to comb pinch), so this
would appear to be a humane method of euthanasia for
chickens.93 Despite the availability of some informa-
tion, there is still much about the use of N2/Ar that
needs to be investigated.

Advantages—(1) Nitrogen and Ar are readily avail-
able as compressed gases. (2) Hazards to personnel are
minimal.

Disadvantages—(1) Loss of consciousness is pre-
ceded by hypoxemia and ventilatory stimulation,
which may be distressing to the animal. (2)
Reestablishing a low concentration of O2 (ie, 6% or
greater) in the chamber before death will allow imme-
diate recovery.69

Recommendations—Nitrogen and Ar can be dis-
tressful to some species (eg, rats).85 Therefore, this
technique is conditionally acceptable only if O2 con-
centrations < 2% are achieved rapidly, and animals are
heavily sedated or anesthetized. With heavy sedation
or anesthesia, it should be recognized that death may
be delayed. Although N2 and Ar are effective, other
methods of euthanasia are preferable.

Carbon monoxide
Carbon monoxide (CO) is a colorless, odorless gas

that is nonflammable and nonexplosive unless concen-
trations exceed 10%. It combines with hemoglobin to
form carboxyhemoglobin and blocks uptake of O2 by
erythrocytes, leading to fatal hypoxemia.

In the past, mass euthanasia has been accom-
plished by use of 3 methods for generating CO: (1)
chemical interaction of sodium formate and sulfuric
acid, (2) exhaust fumes from idling gasoline internal
combustion engines, and (3) commercially compressed
CO in cylinders. The first 2 techniques are associated
with problems such as production of other gases,
achieving inadequate concentrations of carbon monox-
ide, inadequate cooling of the gas, and maintenance of
equipment. Therefore, the only acceptable source is
compressed CO in cylinders.

In a study by Ramsey and Eilmann,94 8% CO
caused guinea pigs to collapse in 40 seconds to 2 min-
utes, and death occurred within 6 minutes. Carbon
monoxide has been used to euthanatize mink80,90 and
chinchillas. These animals collapsed in 1 minute,
breathing ceased in 2 minutes, and the heart stopped
beating in 5 to 7 minutes.
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In a study evaluating the physiologic and behav-
ioral characteristics of dogs exposed to 6% CO in air,
Chalifoux and Dallaire95 could not determine the pre-
cise time of loss of consciousness. Electroenceph-
alographic recordings revealed 20 to 25 seconds of
abnormal cortical function prior to loss of conscious-
ness. It was during this period that the dogs became
agitated and vocalized. It is not known whether ani-
mals experience distress; however, humans in this
phase reportedly are not distressed.96 Subsequent stud-
ies have revealed that tranquilization with acepro-
mazine significantly decreases behavioral and physio-
logic responses of dogs euthanatized with CO.97

In a comparative study, CO from gasoline engine
exhaust and 70% CO2 plus 30% O2 were used to eutha-
natize cats. Euthanasia was divided into 3 phases.
Phase I was the time from initial contact to onset of
clinical signs (eg, yawning, staggering, or trembling).
Phase II extended from the end of phase I until recum-
bency, and phase III from the end of phase II until
death.54 The study revealed that signs of agitation
before loss of consciousness were greatest with CO2
plus O2. Convulsions occurred during phases II and III
with both methods. However, when the euthanasia
chamber was prefilled with CO (ie, exhaust fumes),
convulsions did not occur in phase III. Time to com-
plete immobilization was greater with CO2 plus O2
(approximately 90 seconds) than with CO alone
(approximately 56 seconds).54 In neonatal pigs, excita-
tion was more likely to precede loss of consciousness if
the pigs were exposed to a rapid rise in CO concentra-
tion. This agitation was reduced at lower flow rates, or
when CO was combined with nitrogen.98

In people, the most common symptoms of early
CO toxicosis are headache, dizziness, and weakness.
As concentrations of carboxyhemoglobin increase,
these signs may be followed by decreased visual acuity,
tinnitus, nausea, progressive depression, confusion,
and collapse.99 Because CO stimulates motor centers in
the brain, loss of consciousness may be accompanied
by convulsions and muscular spasms.

Carbon monoxide is a cumulative poison.96

Distinct signs of CO toxicosis are not evident until the
CO concentration is 0.05% in air, and acute signs do
not develop until the CO concentration is approxi-
mately 0.2% in air. In humans, exposure to 0.32% CO
and 0.45% CO for one hour will induce loss of con-
sciousness and death, respectively.100 Carbon monoxide
is extremely hazardous for personnel because it is
highly toxic and difficult to detect. Chronic exposure
to low concentrations of carbon monoxide may be a
health hazard, especially with regard to cardiovascular
disease and teratogenic effects.101-103 An efficient
exhaust or ventilatory system is essential to prevent
accidental exposure of humans.

Advantages—(1) Carbon monoxide induces loss of
consciousness without pain and with minimal discernible
discomfort. (2) Hypoxemia induced by CO is insidious,
so that the animal appears to be unaware. (3) Death
occurs rapidly if concentrations of 4 to 6% are used.

Disadvantages—(1) Safeguards must be taken to
prevent exposure of personnel. (2) Any electrical

equipment exposed to CO (eg, lights and fans) must be
explosion proof.

Recommendations—Carbon monoxide used for
individual animal or mass euthanasia is acceptable
for dogs, cats, and other small mammals, provided
that commercially compressed CO is used and the
following precautions are taken: (1) personnel using
CO must be instructed thoroughly in its use and
must understand its hazards and limitations; (2) the
CO chamber must be of the highest quality con-
struction and should allow for separation of individ-
ual animals; (3) the CO source and chamber must be
located in a well-ventilated environment, preferably
out of doors; (4) the chamber must be well lit and
have view ports that allow personnel direct observa-
tion of animals; (5) the CO flow rate should be ade-
quate to rapidly achieve a uniform CO concentra-
tion of at least 6% after animals are placed in the
chamber, although some species (eg, neonatal pigs)
are less likely to become agitated with a gradual rise
in CO concentration;98 and (6) if the chamber is
inside a room, CO monitors must be placed in the
room to warn personnel of hazardous concentra-
tions. It is essential that CO use be in compliance
with state and federal occupational health and safe-
ty regulations.

NONINHALANT PHARMACEUTICAL
AGENTS

The use of injectable euthanasia agents is the most
rapid and reliable method of performing euthanasia. It
is the most desirable method when it can be performed
without causing fear or distress in the animal. When
the restraint necessary for giving an animal an intra-
venous injection would impart added distress to the
animal or pose undue risk to the operator, sedation,
anesthesia, or an acceptable alternate route of adminis-
tration should be employed. Aggressive, fearful, wild,
or feral animals should be sedated or given a nonpara-
lytic immobilizing agent prior to intravenous adminis-
tration of the euthanasia agent.

When intravenous administration is considered
impractical or impossible, intraperitoneal administra-
tion of a nonirritating euthanasia agent is acceptable,
provided the drug does not contain neuromuscular
blocking agents. Intracardiac injection is acceptable
only when performed on heavily sedated, anesthetized,
or comatose animals. It is not considered acceptable in
awake animals, owing to the difficulty and unpre-
dictability of performing the injection accurately.
Intramuscular, subcutaneous, intrathoracic, intrapul-
monary, intrahepatic, intrarenal, intrasplenic, intrathe-
cal, and other nonvascular injections are not acceptable
methods of administering injectable euthanasia agents.

When injectable euthanasia agents are adminis-
tered into the peritoneal cavity, animals may be slow to
pass through stages I and II of anesthesia. Accordingly,
they should be placed in small cages in a quiet area to
minimize excitement and trauma. 

Barbituric acid derivatives
Barbiturates depress the central nervous system in

descending order, beginning with the cerebral cortex,
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with loss of consciousness progressing to anesthesia.
With an overdose, deep anesthesia progresses to apnea,
owing to depression of the respiratory center, which is
followed by cardiac arrest. 

All barbituric acid derivatives used for anesthesia
are acceptable for euthanasia when administered intra-
venously. There is a rapid onset of action, and loss of
consciousness induced by barbiturates results in mini-
mal or transient pain associated with venipuncture.
Desirable barbiturates are those that are potent, long-
acting, stable in solution, and inexpensive. Sodium
pentobarbital best fits these criteria and is most widely
used, although others such as secobarbital are also
acceptable.

Advantages—(1) A primary advantage of barbitu-
rates is speed of action. This effect depends on the
dose, concentration, route, and rate of the injection.
(2) Barbiturates induce euthanasia smoothly, with
minimal discomfort to the animal. (3) Barbiturates
are less expensive than many other euthanasia
agents.

Disadvantages—(1) Intravenous injection is neces-
sary for best results and requires trained personnel. (2)
Each animal must be restrained. (3) Current federal
drug regulations require strict accounting for barbitu-
rates and these must be used under the supervision of
personnel registered with the US Drug Enforcement
Administration (DEA). (4) An aesthetically objection-
able terminal gasp may occur in unconscious animals.
(5) These drugs tend to persist in the carcass and may
cause sedation or even death of animals that consume
the body.

Recommendations—The advantages of using barbi-
turates for euthanasia in small animals far outweigh
the disadvantages. Intravenous injection of a barbituric
acid derivative is the preferred method for euthanasia
of dogs, cats, other small animals, and horses.
Intraperitoneal injection may be used in situations
when an intravenous injection would be distressful or
even dangerous. Intracardiac injection must only be
used if the animal is heavily sedated, unconscious, or
anesthetized.

Pentobarbital combinations
Several euthanasia products are formulated to

include a barbituric acid derivative (usually sodium
pentobarbital), with added local anesthetic agents or
agents that metabolize to pentobarbital. Although
some of these additives are slowly cardiotoxic, this
pharmacologic effect is inconsequential. These combi-
nation products are listed by the DEA as Schedule III
drugs, making them somewhat simpler to obtain, store,
and administer than Schedule II drugs such as sodium
pentobarbital. The pharmacologic properties and rec-
ommended use of combination products that combine
sodium pentobarbital with lidocaine or phenytoin are
interchangeable with those of pure barbituric acid
derivatives.

A combination of pentobarbital with a neuro-
muscular blocking agent is not an acceptable
euthanasia agent.

Chloral hydrate
Chloral hydrate depresses the cerebrum slowly;

therefore, restraint may be a problem for some animals.
Death is caused by hypoxemia resulting from progres-
sive depression of the respiratory center, and may be
preceded by gasping, muscle spasms, and vocalization. 

Recommendations—Chloral hydrate is conditional-
ly acceptable for euthanasia of large animals only when
administered intravenously, and only after sedation to
decrease the aforementioned undesirable side effects.
Chloral hydrate is not acceptable for dogs, cats, and
other small animals because the side effects may be
severe, reactions can be aesthetically objectionable,
and other products are better choices.

T-61
T-61 is an injectable, nonbarbiturate, non-narcotic

mixture of 3 drugs used for euthanasia. These drugs
provide a combination of general anesthetic, curari-
form, and local anesthetic actions. T-61 has been with-
drawn from the market and is no longer manufactured
or commercially available in the United States. It is
available in Canada and other countries. T-61 should
be used only intravenously and at carefully monitored
rates of injection, because there is some question as to
the differential absorption and onset of action of the
active ingredients when administered by other routes.1

Tricaine methane sulfonate (MS 222, TMS)
MS 222 is commercially available as tricaine

methane sulfonate (TMS), which can be used for the
euthanasia of amphibians and fish. Tricaine is a benzoic
acid derivative and, in water of low alkalinity (< 50
mg/L as CaCo3); the solution should be buffered with
sodium bicarbonate.104 A 10 g/L stock solution can be
made, and sodium bicarbonate added to saturation,
resulting in a pH between 7.0 and 7.5 for the solution.
The stock solution should be stored in a dark brown
bottle, and refrigerated or frozen if possible. The solu-
tion should be replaced monthly and any time a brown
color is observed.105 For euthanasia, a concentration 
≥ 250 mg/L is recommended and fish should be left in
this solution for at least 10 minutes following cessation
of opercular movement.104 In the United States, there is
a 21-day withdrawal time for MS 222; therefore, it is not
appropriate for euthanasia of animals intended for food.

Potassium chloride in conjunction with
prior general anesthesia

Although unacceptable and condemned when
used in unanaesthetized animals, the use of a supersat-
urated solution of potassium chloride injected intra-
venously or intracardially in an animal under general
anesthesia is an acceptable method to produce cardiac
arrest and death. The potassium ion is cardiotoxic, and
rapid intravenous or intracardiac administration of 1 to
2 mmol/kg of body weight will cause cardiac arrest.
This is a preferred injectable technique for euthanasia
of livestock or wildlife species to reduce the risk of tox-
icosis for predators or scavengers in situations where
carcasses of euthanatized animals may be con-
sumed.106,107
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Advantages—(1) Potassium chloride is not a con-
trolled substance. It is easily acquired, transported, and
mixed in the field. (2) Potassium chloride, when used
with appropriate methods to render an animal uncon-
scious, results in a carcass that is potentially less toxic
for scavengers and predators in cases where carcass
disposal is impossible or impractical.

Disadvantage—Rippling of muscle tissue and
clonic spasms may occur on or shortly after injection.

Recommendations—It is of utmost importance that
personnel performing this technique are trained and
knowledgeable in anesthetic techniques, and are com-
petent in assessing anesthetic depth appropriate for
administration of potassium chloride intravenously.
Administration of potassium chloride intravenously
requires animals to be in a surgical plane of anesthesia
characterized by loss of consciousness, loss of reflex
muscle response, and loss of response to noxious stim-
uli. Saturated potassium chloride solutions are effec-
tive in causing cardiac arrest following rapid intracar-
diac or intravenous injection. Residual tissue concen-
trations of general anesthetics after anesthetic induc-
tion have not been documented. Whereas no scavenger
toxicoses have been reported with potassium chloride
in combination with a general anesthetic, proper car-
cass disposal should always be attempted to prevent
possible toxicosis by consumption of a carcass conta-
minated with general anesthetics.

Unacceptable injectable agents
When used alone, the injectable agents listed in

Appendix 4 (strychnine, nicotine, caffeine, magne-
sium sulfate, potassium chloride, cleaning agents, sol-
vents, disinfectants and other toxins or salts, and all
neuromuscular blocking agents) are unacceptable and
are absolutely condemned for use as euthanasia agents.

PHYSICAL METHODS
Physical methods of euthanasia include captive

bolt, gunshot, cervical dislocation, decapitation, elec-
trocution, microwave irradiation, kill traps, thoracic
compression, exsanguination, stunning, and pithing.
When properly used by skilled personnel with well-
maintained equipment, physical methods of euthana-
sia may result in less fear and anxiety and be more
rapid, painless, humane, and practical than other
forms of euthanasia. Exsanguination, stunning, and
pithing are not recommended as a sole means of
euthanasia, but should be considered adjuncts to other
agents or methods.

Some consider physical methods of euthanasia
aesthetically displeasing. There are occasions, however,
when what is perceived as aesthetic and what is most
humane are in conflict. Physical methods may be the
most appropriate method for euthanasia and rapid
relief of pain and suffering in certain situations.
Personnel performing physical methods of euthanasia
must be well trained and monitored for each type of
physical technique performed. That person must also
be sensitive to the aesthetic implications of the method
and inform onlookers about what they should expect
when possible.

Since most physical methods involve trauma, there
is inherent risk for animals and humans. Extreme care
and caution should be used. Skill and experience of per-
sonnel is essential. If the method is not performed cor-
rectly, animals and personnel may be injured.
Inexperienced persons should be trained by experienced
persons and should practice on carcasses or anesthetized
animals to be euthanatized until they are proficient in
performing the method properly and humanely. When
done appropriately, the panel considers most physical
methods conditionally acceptable for euthanasia.

Penetrating captive bolt
A penetrating captive bolt is used for euthanasia of

ruminants, horses, swine, laboratory rabbits, and
dogs.108 Its mode of action is concussion and trauma to
the cerebral hemisphere and brainstem.109,110 Captive
bolt guns are powered by gunpowder or compressed
air and must provide sufficient energy to penetrate the
skull of the species on which they are being used.109

Adequate restraint is important to ensure proper place-
ment of the captive bolt. A cerebral hemisphere and the
brainstem must be sufficiently disrupted by the projec-
tile to induce sudden loss of consciousness and subse-
quent death. Accurate placement of captive bolts for
various species has been described.109-112 A multiple pro-
jectile has been suggested as a more effective tech-
nique, especially for large cattle.109

A nonpenetrating captive bolt only stuns animals
and should not be used as a sole means of euthanasia
(see “Stunning” under “Adjunctive Methods”).

Advantage—The penetrating captive bolt is an
effective method of euthanasia for use in slaughter-
houses, in research facilities, and on the farm when use
of drugs is inappropriate.

Disadvantages—(1) It is aesthetically displeasing.
(2) Death may not occur if equipment is not main-
tained and used properly.

Recommendations—Use of the penetrating captive
bolt is an acceptable and practical method of euthana-
sia for horses, ruminants, and swine. It is conditional-
ly acceptable in other appropriate species. The non-
penetrating captive bolt must not be used as a sole
method of euthanasia.

Euthanasia by a blow to the head
Euthanasia by a blow to the head must be evaluat-

ed in terms of the anatomic features of the species on
which it is to be performed. A blow to the head can be
a humane method of euthanasia for neonatal animals
with thin craniums, such as young pigs, if a single
sharp blow delivered to the central skull bones with
sufficient force can produce immediate depression of
the central nervous system and destruction of brain tis-
sue. When properly performed, loss of consciousness
is rapid. The anatomic features of neonatal calves,
however, make a blow to the head in this species unac-
ceptable. Personnel performing euthanasia by use of a
blow to the head must be properly trained and moni-
tored for proficiency with this method of euthanasia,
and they must be aware of its aesthetic implications.
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Gunshot
A properly placed gunshot can cause immediate

insensibility and humane death. In some circum-
stances, a gunshot may be the only practical method of
euthanasia. Shooting should only be performed by
highly skilled personnel trained in the use of firearms
and only in jurisdictions that allow for legal firearm
use. Personnel, public, and nearby animal safety
should be considered. The procedure should be per-
formed outdoors and away from public access.

For use of a gunshot to the head as a method of
euthanasia in captive animals, the firearm should be
aimed so that the projectile enters the brain, causing
instant loss of consciousness.51,112-114 This must take into
account differences in brain position and skull confor-
mation between species, as well as the energy require-
ment for skull bone and sinus penetration.109,115

Accurate targeting for a gunshot to the head in various
species has been described.114,116-119 For wildlife and
other freely roaming animals, the preferred target area
should be the head. The appropriate firearm should be
selected for the situation, with the goal being penetra-
tion and destruction of brain tissue without emergence
from the contralateral side of the head.120 A gunshot to
the heart or neck does not immediately render animals
unconscious and thus is not considered to meet the
panel’s definition of euthanasia.121

Advantages—(1) Loss of consciousness is instanta-
neous if the projectile destroys most of the brain. (2)
Given the need to minimize stress induced by handling
and human contact, gunshot may at times be the most
practical and logical method of euthanasia of wild or
free-ranging species.

Disadvantages—(1) Gunshot may be dangerous to
personnel. (2) It is aesthetically unpleasant. (3) Under
field conditions, it may be difficult to hit the vital tar-
get area. (4) Brain tissue may not be able to be exam-
ined for evidence of rabies infection or chronic wasting
disease when the head is targeted.

Recommendations—When other methods cannot
be used, an accurately delivered gunshot is a condi-
tionally acceptable method of euthanasia.114,122-125 When
an animal can be appropriately restrained, the pene-
trating captive bolt is preferred to a gunshot. Prior to
shooting, animals accustomed to the presence of
humans should be treated in a calm and reassuring
manner to minimize anxiety. In the case of wild ani-
mals, gunshots should be delivered with the least
amount of prior human contact necessary. Gunshot
should not be used for routine euthanasia of animals in
animal control situations, such as municipal pounds or
shelters.

Cervical dislocation
Cervical dislocation is a technique that has been

used for many years and, when performed by well-
trained individuals, appears to be humane. However,
there are few scientific studies to confirm this observa-
tion. This technique is used to euthanatize poultry,
other small birds, mice, and immature rats and rabbits.
For mice and rats, the thumb and index finger are

placed on either side of the neck at the base of the skull
or, alternatively, a rod is pressed at the base of the skull.
With the other hand, the base of the tail or the hind
limbs are quickly pulled, causing separation of the cer-
vical vertebrae from the skull. For immature rabbits,
the head is held in one hand and the hind limbs in the
other. The animal is stretched and the neck is hyperex-
tended and dorsally twisted to separate the first cervi-
cal vertebra from the skull.72,111 For poultry, cervical dis-
location by stretching is a common method for mass
euthanasia, but loss of consciousness may not be
instantaneous.134

Data suggest that electrical activity in the brain
persists for 13 seconds following cervical dislocation,127

and unlike decapitation, rapid exsanguination does not
contribute to loss of consciousness.128,129

Advantages—(1) Cervical dislocation is a tech-
nique that may induce rapid loss of consciousness.84,127

(2) It does not chemically contaminate tissue. (3) It is
rapidly accomplished.

Disadvantages—(1) Cervical dislocation may be
aesthetically displeasing to personnel. (2) Cervical dis-
location requires mastering technical skills to ensure
loss of consciousness is rapidly induced. (3) Its use is
limited to poultry, other small birds, mice, and imma-
ture rats and rabbits. 

Recommendations—Manual cervical dislocation is
a humane technique for euthanasia of poultry, other
small birds, mice, rats weighing < 200 g, and rabbits
weighing < 1 kg when performed by individuals with a
demonstrated high degree of technical proficiency. In
lieu of demonstrated technical competency, animals
must be sedated or anesthetized prior to cervical dislo-
cation. The need for technical competency is greater in
heavy rats and rabbits, in which the large muscle mass
in the cervical region makes manual cervical disloca-
tion physically more difficult.130 In research settings,
this technique should be used only when scientifically
justified by the user and approved by the Institutional
Animal Care and Use Committee.

Those responsible for the use of this technique
must ensure that personnel performing cervical dislo-
cation techniques have been properly trained and con-
sistently apply it humanely and effectively.

Decapitation
Decapitation can be used to euthanatize rodents

and small rabbits in research settings. It provides a
means to recover tissues and body fluids that are chem-
ically uncontaminated. It also provides a means of
obtaining anatomically undamaged brain tissue for
study.131

Although it has been demonstrated that electrical
activity in the brain persists for 13 to 14 seconds fol-
lowing decapitation,132 more recent studies and reports
indicate that this activity does not infer the ability to
perceive pain, and in fact conclude that loss of con-
sciousness develops rapidly.127-129

Guillotines that are designed to accomplish decap-
itation in adult rodents and small rabbits in a uniform-
ly instantaneous manner are commercially available.

682 Report of the AVMA Panel on Euthanasia JAVMA, Vol 218, No. 5, March 1, 2001

AA00344



Guillotines are not commercially available for neonatal
rodents, but sharp blades can be used for this purpose.

Advantages—(1) Decapitation is a technique that
appears to induce rapid loss of consciousness.127-129 (2)
It does not chemically contaminate tissues. (3) It is
rapidly accomplished.

Disadvantages—(1) Handling and restraint
required to perform this technique may be distressful
to animals.83 (2) The interpretation of the presence of
electrical activity in the brain following decapitation
has created controversy and its importance may still be
open to debate.127-129,132 (3) Personnel performing this
technique should recognize the inherent danger of the
guillotine and take adequate precautions to prevent
personal injury. (4) Decapitation may be aesthetically
displeasing to personnel performing or observing the
technique.

Recommendations—This technique is conditionally
acceptable if performed correctly, and it should be used
in research settings when its use is required by the
experimental design and approved by the Institutional
Animal Care and Use Committee. The equipment used
to perform decapitation should be maintained in good
working order and serviced on a regular basis to ensure
sharpness of blades. The use of plastic cones to restrain
animals appears to reduce distress from handling, min-
imizes the chance of injury to personnel, and improves
positioning of the animal in the guillotine.
Decapitation of amphibians, fish, and reptiles is
addressed elsewhere in this report.

Those responsible for the use of this technique
must ensure that personnel who perform decapitation
techniques have been properly trained to do so. 

Electrocution
Electrocution, using alternating current, has been

used as a method of euthanasia for species such as
dogs, cattle, sheep, swine, foxes, and mink.113,133-138

Electrocution induces death by cardiac fibrillation,
which causes cerebral hypoxia.135,137,139 However, ani-
mals do not lose consciousness for 10 to 30 seconds or
more after onset of cardiac fibrillation. It is imperative
that animals be unconscious before being electrocuted.
This can be accomplished by any acceptable means,
including electrical stunning.25 Although an effective,
1-step stunning and electrocution method has been
described for use in sheep and hogs, euthanasia by
electrocution in most species remains a 2-step proce-
dure.25,63,140

Advantages—(1) Electrocution is humane if the
animal is first rendered unconscious. (2) It does not
chemically contaminate tissues. (3) It is economical. 

Disadvantages—(1) Electrocution may be haz-
ardous to personnel. (2) When conventional single-
animal probes are used, it may not a useful method for
mass euthanasia because so much time is required per
animal. (3) It is not a useful method for dangerous,
intractable animals. (4) It is aesthetically objectionable
because of violent extension and stiffening of the
limbs, head, and neck. (5) It may not result in death in

small animals (< 5 kg) because ventricular fibrillation
and circulatory collapse do not always persist after ces-
sation of current flow. 

Recommendations—Euthanasia by electrocution
requires special skills and equipment that will ensure
passage of sufficient current through the brain to
induce loss of consciousness and cardiac fibrillation in
the 1-step method for sheep and hogs, or cardiac fib-
rillation in the unconscious animal when the 2-step
procedure is used. Although the method is condition-
ally acceptable if the aforementioned requirements are
met, its disadvantages far outweigh its advantages in
most applications. Techniques that apply electric cur-
rent from head to tail, head to foot, or head to moist-
ened metal plates on which the animal is standing are
unacceptable. 

Microwave irradiation
Heating by microwave irradiation is used pri-

marily by neurobiologists to fix brain metabolites in
vivo while maintaining the anatomic integrity of the
brain.141 Microwave instruments have been specifi-
cally designed for use in euthanasia of laboratory
mice and rats. The instruments differ in design from
kitchen units and may vary in maximal power out-
put from 1.3 to 10 kw. All units direct their
microwave energy to the head of the animal. The
power required to rapidly halt brain enzyme activity
depends on the efficiency of the unit, the ability to
tune the resonant cavity and the size of the rodent
head.142 There is considerable variation among
instruments in the time required for loss of con-
sciousness and euthanasia. A 10 kw, 2,450 MHz
instrument operated at a power of 9 kw will increase
the brain temperature of 18 to 28 g mice to 79 C in
330 ms, and the brain temperature of 250 to 420 g
rats to 94 C in 800 ms.143

Advantages—(1) Loss of consciousness is achieved
in less than 100 ms, and death in less than 1 second.
(2) This is the most effective method to fix brain tissue
in vivo for subsequent assay of enzymatically labile
chemicals.

Disadvantages—(1) Instruments are expensive. (2)
Only animals the size of mice and rats can be euthana-
tized with commercial instruments that are currently
available.

Recommendations—Microwave irradiation is a
humane method for euthanatizing small laboratory
rodents if instruments that induce rapid loss of con-
sciousness are used. Only instruments that are
designed for this use and have appropriate power and
microwave distribution can be used. Microwave ovens
designed for domestic and institutional kitchens are
absolutely unacceptable for euthanasia.

Thoracic (cardiopulmonary, cardiac) 
compression

Thoracic (cardiopulmonary, cardiac) compression
is used to euthanatize small- to medium-sized free-
ranging birds when alternate techniques described in
this report are not practical.144

JAVMA, Vol 218, No. 5, March 1, 2001 Report of the AVMA Panel on Euthanasia 683

AA00345



Advantages—(1) This technique is rapid. (2) It is
apparently painless. (3) It maximizes carcass use for
analytical/contaminant studies.

Disadvantages—(1) It may be considered aestheti-
cally unpleasant by onlookers. (2) The degree of dis-
tress is unknown.

Recommendations—Thoracic (cardiopulmonary,
cardiac) compression is a physical technique for avian
euthanasia that has applicability in the field when
other methods cannot be used. It is accomplished by
bringing the thumb and forefinger of one hand under
the bird’s wing from the posterior and placing them
against the ribs.144 The forefinger of the other hand is
placed against the ventral edge of the sternum, just
below the furculum. All fingers are brought together
forcefully and held under pressure to stop the heart
and lungs. Loss of consciousness and death develop
quickly. Proper training is needed in the use of this
technique to avoid trauma to the bird.
Cardiopulmonary compression is not appropriate for
laboratory settings, for large or diving birds,144 or for
other species.

Kill traps
Mechanical kill traps are used for the collection

and killing of small, free-ranging mammals for com-
mercial purposes (fur, skin, or meat), scientific pur-
poses, to stop property damage, and to protect
human safety. Their use remains controversial, and
the panel recognizes that kill traps do not always ren-
der a rapid or stress-free death consistent with crite-
ria for euthanasia found elsewhere in this document.
For this reason, use of live traps followed by other
methods of euthanasia is preferred. There are a few
situations when that is not possible or when it may
actually be more stressful to the animals or danger-
ous to humans to use live traps. Although newer
technologies are improving kill trap performance in
achieving loss of consciousness quickly, individual
testing is recommended to be sure the trap is work-
ing properly.145 If kill traps must be used, the most
humane available must be chosen,146-148 as evaluated
by use of International Organization for
Standardization (ISO) testing procedures,149 or by the
methods of Gilbert,150 Proulx et al,151,152 or Hiltz and
Roy.153

To reach the required level of efficiency, traps may
need to be modified from manufacturers production
standards. In addition, as specified in scientific studies,
trap placement (ground versus tree sets), bait type, set
location, selectivity apparatus, body placement modi-
fying devices (eg, sidewings, cones), trigger sensitivity,
and trigger type, size, and conformation are essential
considerations that could affect a kill trap’s ability to
reach these standards.

Several kill traps, modifications, and set specifics
have been scientifically evaluated and found to meet the
aforereferenced standards for various species.151,152,154-167

Advantage—Free-ranging small mammals may be
killed with minimal distress associated with handling
and human contact.

Disadvantages—(1) Traps may not afford death
within acceptable time periods. (2) Selectivity and effi-
ciency is dependent on the skill and proficiency of the
operator.

Recommendations—Kill traps do not always meet
the panel’s criteria for euthanasia. At the same time, it
is recognized that they can be practical and effective for
scientific animal collection when used in a manner that
ensures selectivity, a swift kill, no damage to body parts
needed for field research, and minimal potential for
injury of nontarget species.168,169 Traps need to be
checked at least once daily. In those instances when an
animal is wounded or captured but not dead, the ani-
mal must be killed quickly and humanely. Kill traps
should be used only when other acceptable techniques
are impossible or have failed. Traps for nocturnal
species should not be activated during the day to avoid
capture of diurnal species.168 Trap manufacturers
should strive to meet their responsibility of minimizing
pain and suffering in target species.

Adjunctive methods
Stunning and pithing, when properly done, induce

loss of consciousness but do not ensure death.
Therefore, these methods must be used only in con-
junction with other procedures,123 such as pharmaco-
logic agents, exsanguination, or decapitation to eutha-
natize the animal.

EXSANGUINATION
Exsanguination can be used to ensure death sub-

sequent to stunning, or in otherwise unconscious ani-
mals. Because anxiety is associated with extreme hypo-
volemia, exsanguination must not be used as a sole
means of euthanasia.170 Animals may be exsanguinated
to obtain blood products, but only when they are
sedated, stunned, or anesthetized.171

STUNNING
Animals may be stunned by a blow to the head, by

use of a nonpenetrating captive bolt, or by use of elec-
tric current. Stunning must be followed immediately
by a method that ensures death. With stunning, evalu-
ating loss of consciousness is difficult, but it is usually
associated with a loss of the menace or blink response,
pupillary dilatation, and a loss of coordinated move-
ments. Specific changes in the electroencephalogram
and a loss of visually evoked responses are also thought
to indicate loss of consciousness.60,172

Blow to the head—Stunning by a blow to the head
is used primarily in small laboratory animals with thin
craniums.9,173-175 A single sharp blow must be delivered to
the central skull bones with sufficient force to produce
immediate depression of the central nervous system.
When properly done, consciousness is lost rapidly.

Nonpenetrating captive bolt—A nonpenetrating
captive bolt may be used to induce loss of conscious-
ness in ruminants, horses, and swine. Signs of effective
stunning by captive bolt are immediate collapse and a
several second period of tetanic spasm, followed by
slow hind limb movements of increasing frequency.60,176

684 Report of the AVMA Panel on Euthanasia JAVMA, Vol 218, No. 5, March 1, 2001

AA00346



Other aspects regarding use of the nonpenetrating cap-
tive bolt are similar to the use of a penetrating captive
bolt, as previously described.

Electrical stunning—Alternating electrical current
has been used for stunning species such as dogs, cattle,
sheep, goats, hogs, fish and chickens.133,134,140,177,178

Experiments with dogs have identified a need to direct
the electrical current through the brain to induce rapid
loss of consciousness. In dogs, when electricity passes
only between fore- and hind limbs or neck and feet, it
causes the heart to fibrillate but does not induce sud-
den loss of consciousness.139 For electrical stunning of
any animal, an apparatus that applies electrodes to
opposite sides of the head, or in another way directs
electrical current immediately through the brain, is
necessary to induce rapid loss of consciousness.
Attachment of electrodes and animal restraint can pose
problems with this form of stunning. Signs of effective
electrical stunning are extension of the limbs,
opisthotonos, downward rotation of the eyeballs, and
tonic spasm changing to clonic spasm, with eventual
muscle flaccidity.

Electrical stunning should be followed promptly
by electrically induced cardiac fibrillation, exsanguina-
tion, or other appropriate methods to ensure death.
Refer to the section on electrocution for additional
information.

PITHING
In general, pithing is used as an adjunctive proce-

dure to ensure death in an animal that has been ren-
dered unconscious by other means. For some species,
such as frogs, with anatomic features that facilitate easy
access to the central nervous system, pithing may be
used as a sole means of euthanasia, but an anesthetic
overdose is a more suitable method.

SPECIAL CONSIDERATIONS

Equine euthanasia
Pentobarbital or a pentobarbital combination is

the best choice for equine euthanasia. Because a large
volume of solution must be injected, use of an intra-
venous catheter placed in the jugular vein will facilitate
the procedure. To facilitate catheterization of an
excitable or fractious animal, a tranquilizer such as
acepromazine, or an alpha-2 adrenergic agonist can be
administered, but these drugs may prolong time to loss
of consciousness because of their effect on circulation
and may result in varying degrees of muscular activity
and agonal gasping. Opioid agonists or agonist/antago-
nists in conjunction with alpha-2 adrenergic agonists
may further facilitate restraint.

In certain emergency circumstances, such as
euthanasia of a horse with a serious injury at a race-
track, it may be difficult to restrain a dangerous horse
or other large animal for intravenous injection. The
animal might cause injury to itself or to bystanders
before a sedative could take effect. In such cases, the
animal can be given a neuromuscular blocking agent
such as succinylcholine, but the animal must be eutha-
natized with an appropriate technique as soon as the

animal can be controlled. Succinylcholine alone or
without sufficient anesthetic must not be used for
euthanasia.

Physical methods, including gunshot, are consid-
ered conditionally acceptable techniques for equine
euthanasia. The penetrating captive bolt is acceptable
with appropriate restraint.

Animals intended for human 
or animal food

In euthanasia of animals intended for human or ani-
mal food, chemical agents that result in tissue residues
cannot be used, unless they are approved by the US Food
and Drug Administration.179 Carbon dioxide is the only
chemical currently used for euthanasia of food animals
(primarily swine) that does not result in tissue residues.
Physical techniques are commonly used for this reason.
Carcasses of animals euthanatized by barbituric acid
derivatives or other chemical agents may contain poten-
tially harmful residues. These carcasses should be dis-
posed of in a manner that will prevent them from being
consumed by human beings or animals.

Selection of a proper euthanasia technique for free-
ranging wildlife must take into account the possibility
of consumption of the carcass of the euthanatized ani-
mal by nontarget predatory or scavenger species.
Numerous cases of toxicosis and death attributable to
ingestion of pharmaceutically contaminated carcasses
in predators and scavengers have been reported.107

Proper carcass disposal must be a part of any euthana-
sia procedure under free-range conditions where there
is potential for consumption toxicity. When carcasses
are to be left in the field, a gunshot to the head, pene-
trating captive bolt, or injectable agents that are non-
toxic (potassium chloride in combination with a non-
toxic general anesthetic) should be used so that the
potential for scavenger or predator toxicity is lessened.

Euthanasia of nonconventional species:
zoo, wild, aquatic, and ectothermic animals

Compared with objective information on compan-
ion, farm, and laboratory animals, euthanasia of
species such as zoo, wild, aquatic, and ectothermic ani-
mals has been studied less, and guidelines are more
limited. Irrespective of the unique or unusual features
of some species, whenever it becomes necessary to
euthanatize an animal, death must be induced as pain-
lessly and quickly as possible.

When selecting a means of euthanasia for these
species, factors and criteria in addition to those previous-
ly discussed must be considered. The means selected will
depend on the species, size, safety aspects, location of the
animals to be euthanatized, and experience of personnel.
Whether the animal to be euthanatized is in the wild, in
captivity, or free-roaming are major considerations.
Anatomic differences must be considered. For example,
amphibians, fish, reptiles, and marine mammals differ
anatomically from domestic species. Veins may be diffi-
cult to locate. Some species have a carapace or other
defensive anatomic adaptations (eg, quills, scales, spines).
For physical methods, access to the central nervous sys-
tem may be difficult because the brain may be small and
difficult to locate by inexperienced persons.
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ZOO ANIMALS
For captive zoo mammals and birds with related

domestic counterparts, many of the means described
previously are appropriate. However, to minimize
injury to persons or animals, additional precautions
such as handling and physical or chemical restraint are
important considerations.16

WILDLIFE
For wild and feral animals, many recommended

means of euthanasia for captive animals are not feasi-
ble. The panel recognizes there are situations involving
free-ranging wildlife when euthanasia is not possible
from the animal or human safety standpoint, and
killing may be necessary. Conditions found in the field,
although more challenging than those that are con-
trolled, do not in any way reduce or minimize the eth-
ical obligation of the responsible individual to reduce
pain and distress to the greatest extent possible during
the taking of an animal’s life. Because euthanasia of
wildlife is often performed by lay personnel in remote
settings, guidelines are needed to assist veterinarians,
wildlife biologists, and wildlife health professionals in
developing humane protocols for euthanasia of
wildlife.

In the case of free-ranging wildlife, personnel may
not be trained in the proper use of remote anesthesia,
proper delivery equipment may not be available, per-
sonnel may be working alone in remote areas where
accidental exposure to potent anesthetic medications
used in wildlife capture would present a risk to human
safety, or approaching the animal within a practical
darting distance may not be possible. In these cases,
the only practical means of animal collection may be
gunshot and kill trapping.13,180-184 Under these condi-
tions, specific methods chosen must be as age-,
species-, or taxonomic/class-specific as possible. The
firearm and ammunition should be appropriate for the
species and purpose. Personnel should be sufficiently
skilled to be accurate, and they should be experienced
in the proper and safe use of firearms, complying with
laws and regulations governing their possession and
use.

Behavioral responses of wildlife or captive nontra-
ditional species (zoo) in close human contact are very
different from those of domestic animals. These ani-
mals are usually frightened and distressed. Thus, min-
imizing the amount, degree, and/or cognition of
human contact during procedures that require han-
dling is of utmost importance. Handling these animals
often requires general anesthesia, which provides loss
of consciousness and which relieves distress, anxiety,
apprehension, and perception of pain. Even though the
animal is under general anesthesia, minimizing audito-
ry, visual, and tactile stimulation will help ensure the
most stress-free euthanasia possible. With use of gen-
eral anesthesia, there are more methods for euthanasia
available.

A 2-stage euthanasia process involving general
anesthesia, tranquilization, or use of analgesics, fol-
lowed by intravenous injectable pharmaceuticals,
although preferred, is often not practical. Injectable
anesthetics are not always legally or readily available to

those working in nuisance animal control, and the dis-
tress to the animal induced by live capture, transport
to a veterinary facility, and confinement in a veterinary
hospital prior to euthanasia must be considered in
choosing the most humane technique for the situation
at hand. Veterinarians providing support to those
working with injured or live-trapped, free-ranging
animals should take capture, transport, handling dis-
tress, and possible carcass consumption into consider-
ation when asked to assist with euthanasia.
Alternatives to 2-stage euthanasia using anesthesia
include a squeeze cage with intraperitoneal injection
of sodium pentobarbital, inhalant agents (CO2 cham-
ber, CO chamber), and gunshot. In cases where
preeuthanasia anesthetics are not available, intraperi-
toneal injections of sodium pentobarbital, although
slower in producing loss of consciousness, should be
considered preferable over intravenous injection, if
restraint will cause increased distress to the animal or
danger to the operator.

Wildlife species may be encountered under a
variety of situations. Euthanasia of the same species
under different conditions may require different tech-
niques. Even in a controlled setting, an extremely
fractious large animal may threaten the safety of the
practitioner, bystanders, and itself. When safety is in
question and the fractious large animal, whether wild,
feral, or domestic, is in close confinement, neuro-
muscular blocking agents may be used immediately
prior to the use of an acceptable form of euthanasia.
For this technique to be humane, the operator must
ensure they will gain control over the animal and per-
form euthanasia before distress develops.
Succinylcholine is not acceptable as a method of
restraint for use in free-ranging wildlife because ani-
mals may not be retrieved rapidly enough to prevent
neuromuscular blocking agent-induced respiratory
distress or arrest.185

DISEASED, INJURED, OR LIVE-CAPTURED WILDLIFE
OR FERAL SPECIES

Euthanasia of diseased, injured, or live-trapped
wildlife should be performed by qualified profession-
als. Certain cases of wildlife injury (eg, acute, severe
trauma from automobiles) may require immediate
action, and pain and suffering in the animal may be
best relieved most rapidly by physical methods includ-
ing gunshot or penetrating captive bolt followed by
exsanguination.

BIRDS
Many techniques discussed previously in this

report are suitable for euthanasia of captive birds
accustomed to human contact. Free-ranging birds may
be collected by a number of methods, including nets
and live traps, with subsequent euthanasia. For collec-
tion by firearm, shotguns are recommended. The bird
should be killed outright by use of ammunition loads
appropriate for the species to be collected. Wounded
birds should be killed quickly by appropriate tech-
niques previously described. Large birds should be
anesthetized prior to euthanasia, using general anes-
thetics.
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AMPHIBIANS, FISH, AND REPTILES
Euthanasia of ectothermic animals must take into

account differences in their metabolism, respiration,
and tolerance to cerebral hypoxia. In addition, it is
often more difficult to ascertain when an animal is
dead. Some unique aspects of euthanasia of amphib-
ians, fishes, and reptiles have been described.13,51,186,187

Injectable agents—Sodium pentobarbital (60 to
100 mg/kg of body weight) can be administered intra-
venously, intraabdominally, or intrapleuroperitoneally
in most ectothermic animals, depending on anatomic
features. Subcutaneous lymph spaces may also be used
in frogs and toads. Time to effect may be variable, with
death occurring in up to 30 minutes.1,187,188 Barbiturates
other than pentobarbital can cause pain on injection.189

Clove oil—Because adequate and appropriate clin-
ical trials have not been performed on fish to evaluate
its effects, use of clove oil is not acceptable.

External or topical agents—Tricaine methane sul-
fonate (TMS, MS-222) may be administered by various
routes to euthanatize. For fish and amphibians, this
chemical may be placed in water.190-193 Large fish may be
removed from the water, a gill cover lifted, and a con-
centrated solution from a syringe flushed over the gills.
MS 222 is acidic and in concentrations ≥ 500 mg/L
should be buffered with sodium bicarbonate to satura-
tion resulting in a solution pH of 7.0 to 7.5.105 MS 222
may also be injected into lymph spaces and pleu-
roperitoneal cavities.194 These are effective but expen-
sive means of euthanasia.

Benzocaine hydrochloride, a compound similar to
TMS, may be used as a bath or in a recirculation system
for euthanasia of fish184 or amphibians.13 Benzocaine is
not water soluble and therefore is prepared as a stock
solution (100 g/L), using acetone or ethanol, which
may be irritating to fish tissues. In contrast, benzocaine
hydrochloride is water soluble and can be used direct-
ly for anesthesia or euthanasia.105 A concentration 
≥ 250 mg/L can be used for euthanasia. Fish should be
left in the solution for at least 10 minutes following
cessation of opercular movement.104

The anesthetic agent 2-phenoxyethanol is used at
concentrations of 0.5 to 0.6 ml/L or 0.3 to 0.4 mg/L for
euthanasia of fish. Death is caused by respiratory col-
lapse. As with other agents, fish should be left in solu-
tion for 10 minutes following cessation of opercular
movement.195,196

Inhalant agents—Many reptiles and amphibians,
including chelonians, are capable of holding their
breath and converting to anaerobic metabolism, and
can survive long periods of anoxia (up to 27 hours for
some species).197-202 Because of this ability to tolerate
anoxia, induction of anesthesia and time to loss of con-
sciousness may be greatly prolonged when inhalants
are used. Death in these species may not occur even
after prolonged inhalant exposure.203 Lizards, snakes,
and fish do not hold their breath to the same extent
and can be euthanatized by use of inhalant agents.

Carbon dioxide—Amphibians,1 reptiles,1 and
fish203-205 may be euthanatized with CO2. Loss of con-

sciousness develops rapidly, but exposure times
required for euthanasia are prolonged. This technique
is more effective in active species and those with less
tendency to hold their breath.

Physical methods—Line drawings of the head of
various amphibians and reptiles, with recommended
locations for captive bolt or firearm penetration, are
available.13 Crocodilians and other large reptiles can
also be shot through the brain.51

Decapitation with heavy shears or a guillotine is
effective for some species that have appropriate
anatomic features. It has been assumed that stopping
blood supply to the brain by decapitation causes rapid
loss of consciousness. Because the central nervous sys-
tem of reptiles, fish, and amphibians is tolerant to
hypoxic and hypotensive conditions,13 decapitation
must be followed by pithing.188

Two-stage euthanasia procedures—Propofol and
ultrashort-acting barbiturates may be used for these
species to produce rapid general anesthesia prior to
final administration of euthanasia.

In zoos and clinical settings, neuromuscular
blocking agents are considered acceptable for restraint
of reptiles if given immediately prior to administration
of a euthanatizing agent.

Most amphibians, fishes, and reptiles can be
euthanatized by cranial concussion (stunning) fol-
lowed by decapitation, pithing, or some other physical
method.

Severing the spinal cord behind the head by
pithing is an effective method of killing some
ectotherms. Death may not be immediate unless both
the brain and spinal cord are pithed. For these animals,
pithing of the spinal cord should be followed by decap-
itation and pithing of the brain or by another appro-
priate procedure. Pithing requires dexterity and skill
and should only be done by trained personnel. The
pithing site in frogs is the foramen magnum, and it is
identified by a slight midline skin depression posterior
to the eyes with the neck flexed.187

Cooling—It has been suggested that, when using
physical methods of euthanasia in ectothermic species,
cooling to 4 C will decrease metabolism and facilitate
handling, but there is no evidence that whole body
cooling reduces pain or is clinically efficacious.206 Local
cooling in frogs does reduce nociception, and this may
be partly opioid mediated. 207 Immobilization of reptiles
by cooling is considered inappropriate and inhumane
even if combined with other physical or chemical
methods of euthanasia. Snakes and turtles, immobi-
lized by cooling, have been killed by subsequent freez-
ing. This method is not recommended.13 Formation of
ice crystals on the skin and in tissues of an animal may
cause pain or distress. Quick freezing of deeply anes-
thetized animals is acceptable.208

MARINE MAMMALS
Barbiturates or potent opioids (eg, etorphine

hydrochloride [M 99] and carfentanil) are the agents of
choice for euthanasia of marine mammals,209 although
it is recognized their use is not always possible and can
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be potentially dangerous to personnel. An accurately
placed gunshot may also be a conditionally acceptable
method of euthanasia for some species and sizes of
stranded marine mammals.51,209,210

For stranded whales or other large cetaceans or
pinnipeds, succinylcholine chloride in conjunction
with potassium chloride, administered intravenously
or intraperitoneally, has been used.211 This method,
which is not an acceptable method of euthanasia as
defined in this report, leads to complete paralysis of the
respiratory musculature and eventual death attribut-
able to hypoxemia.209 This method may be more
humane than allowing the stranded animal to suffocate
over a period of hours or days if no other options are
available.

Euthanasia of animals raised 
for fur production

Animals raised for fur are usually euthanatized
individually at the location where they are raised.
Although any handling of these species constitutes a
stress, it is possible to minimize this by euthanatizing
animals in or near their cages. For the procedures
described below, please refer to previous sections for
more detailed discussion.

Carbon monoxide—For smaller species, CO
appears to be an adequate method for euthanasia.
Compressed CO is delivered from a tank into an
enclosed cage that can be moved adjacent to holding
cages. Using the apparatus outside reduces the risk to
humans; however, people using this method should
still be made aware of the dangers of CO. Animals
introduced into a chamber containing 4% CO lost con-
sciousness in 64 ± 14 seconds and were dead within
215 ± 45 seconds.80 In a study involving electroen-
cephalography of mink being euthanatized with 3.5%
CO, the mink were comatose in 21 ± 7 seconds.212 Only
1 animal should be introduced into the chamber at a
time, and death should be confirmed in each case.

Carbon dioxide—Administration of CO2 is also a
good euthanasia method for smaller species and is less
dangerous than CO for personnel operating the sys-
tem. When exposed to 100% CO2, mink lost con-
sciousness in 19 ± 4 seconds and were dead within 153
± 10 seconds. When 70% CO2 was used with 30% O2,
mink were unconscious in 28 seconds, but they were
not dead after a 15-minute exposure.80 Therefore, if
animals are first stunned by 70% CO2, they should be
killed by exposure to 100% CO2 or by some other
means. As with carbon monoxide, only one animal
should be introduced into the chamber at a time.

Barbiturates—Barbiturate overdose is an accept-
able procedure for euthanasia of many species of ani-
mals raised for fur. The drug is injected intraperi-
toneally and the animal slowly loses consciousness. It
is important that the death of each animal be con-
firmed following barbiturate injection. Barbiturates
will contaminate the carcass; therefore the skinned car-
cass cannot be used for animal food.

Electrocution—Electrocution has been used for
killing foxes and mink.135 The electric current must

pass through the brain to induce loss of consciousness
before electricity is passed through the rest of the body.
Electrical stunning should be followed by euthanasia,
using some other technique. Cervical dislocation has
been used in mink and other small animals and should
be done within 20 seconds of electrical stunning.213 Use
of a nose-to-tail or nose-to-foot method135 alone may
kill the animal by inducing cardiac fibrillation, but the
animal may be conscious for a period of time before
death. Therefore, these techniques are unacceptable.

Prenatal and neonatal euthanasia
When ovarian hysterectomies are performed,

euthanasia of feti should be accomplished as soon as
possible after removal from the dam. Neonatal animals
are relatively resistant to hypoxia.44,214

Mass euthanasia
Under unusual conditions, such as disease eradi-

cation and natural disasters, euthanasia options may be
limited. In these situations, the most appropriate tech-
nique that minimizes human and animal health con-
cerns must be used. These options include, but are not
limited to, CO2 and physical methods such as gunshot,
penetrating captive bolt, and cervical dislocation.

POSTFACE
This report summarizes contemporary scientific

knowledge on euthanasia in animals and calls atten-
tion to the lack of scientific reports assessing pain, dis-
comfort, and distress in animals being euthanatized.
Many reports on various methods of euthanasia are
either anecdotal, testimonial narratives, or unsubstan-
tiated opinions and are, therefore, not cited in this
report. The panel strongly endorses the need for well-
designed experiments to more fully determine the
extent to which each procedure meets the criteria used
for judging methods of euthanasia.

Each means of euthanasia has advantages and disad-
vantages. It is unlikely that, for each situation, any means
will meet all desirable criteria. It is also impractical for
this report to address every potential circumstance in
which animals are to be euthanatized. Therefore, the use
of professional judgment is imperative.

Failure to list or recommend a means of euthana-
sia in this report does not categorically condemn its
use. There may occasionally be special circumstances
or situations in which other means may be acceptable.
For research animals, these exceptions should be care-
fully considered by the attending veterinarian and the
Institutional Animal Care and Use Committee. In other
settings, professional judgment should be used. 

The panel discourages the use of unapproved
products for euthanasia, unless the product has a clear-
ly understood mechanism of action and pharmacoki-
netics, and studies published in the literature that sci-
entifically verify and justify its use. Those responsible
for euthanasia decisions have a critically important
responsibility to carefully assess any new technique,
method, or device, using the panel’s criteria. In the
absence of definitive proof or reasonable expectation,
the best interest of the animal should guide the deci-
sion process.
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References cited in this report do not represent a
comprehensive bibliography on all methods of
euthanasia. Persons interested in additional informa-
tion on a particular aspect of animal euthanasia are
encouraged to contact the Animal Welfare Information
Center, National Agricultural Library, 10301 Baltimore
Blvd, Beltsville, MD 20705.

The Panel on Euthanasia is fully committed to the
concept that, whenever it becomes necessary to kill
any animal for any reason whatsoever, death should be
induced as painlessly and quickly as possible. It has
been our charge to develop workable guidelines for
veterinarians needing to address this problem, and it is
our sincere desire that these guidelines be used consci-
entiously by all animal care providers. We consider this
report to be a work in progress with new editions war-
ranted as results of more scientific studies are pub-
lished.
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Appendix 1
Agents and methods of euthanasia by species (refer to Appendix 4 for unacceptable agents and methods.)

Acceptable* Conditionally acceptable†
(refer to Appendix 2 (refer to Appendix 3

Species and text for details) and text for details)

Barbiturates, inhalant anesthetics (in appropriate species),
CO2, CO, tricaine methane sulfonate (TMS, MS 222), ben-

zocaine hydrochloride, double pithing

Barbiturates, inhalant anesthetics, CO2, CO, 
gunshot  (free-ranging only)

Barbiturates, inhalant anesthetics, CO2, CO, potassium 
chloride in conjunction with general anesthesia

Barbiturates, inhalant anesthetics, CO2, CO, potassium 
chloride in conjunction with general anesthesia

Barbiturates, inhalant anesthetics, CO2, tricaine methane 
sulfonate (TMS, MS 222), benzocaine hydrochloride, 
2-phenoxyethanol

Barbiturates, potassium chloride in conjunction with 
general anesthesia, penetrating captive bolt

Barbiturates, etorphine hydrochloride

Barbiturates, inhalant anesthetics, CO2 (mink require high 
concentrations for euthanasia without supplemental 
agents), CO, potassium chloride in conjunction with 
general anesthesia

Barbiturates

Barbiturates, inhalant anesthetics, CO2, CO, potassium 
chloride in conjunction with general anesthesia

Barbiturates, inhalant anesthetics (in appropriate species),
CO2 (in appropriate species)

Barbiturates, inhalant anesthetics, CO2, CO, potassium
chloride in conjunction with general anesthesia,
microwave irradiation

Barbiturates, potassium chloride in conjunction with 
general anesthesia, penetrating captive bolt

Barbiturates, CO2, potassium chloride in conjunction with 
general anesthesia, penetrating captive bolt

Barbiturates, inhalant anesthetics, CO2, CO, potassium 
chloride in conjunction with general anesthesia

Barbiturates IV or IP, inhalant anesthetics, potassium 
chloride in conjunction with general anesthesia

Penetrating captive bolt, gunshot, stunning and decapitation, 
decapitation and pithing

N2, Ar, cervical dislocation, decapitation, 
thoracic compression (small, free-ranging only)

N2, Ar

N2, Ar, penetrating captive bolt, electrocution

Decapitation and pithing, stunning and decapitation/pithing

Chloral hydrate (IV, after sedation), gunshot, electrocution

Gunshot (cetaceans < 4 meters long)

N2, Ar, electrocution followed by cervical dislocation

Inhalant anesthetics, CO2, CO, N2, Ar

N2, Ar, cervical dislocation (< 1 kg), decapitation, penetrating 
captive bolt

Penetrating captive bolt, gunshot, decapitation and pithing, stun-
ning and decapitation

Methoxyflurane, ether, N2, Ar, cervical dislocation (rats < 200 g),
decapitation

Chloral hydrate (IV, after sedation), gunshot, electrocution

Inhalant anesthetics, CO, chloral hydrate (IV, after sedation), 
gunshot, electrocution, blow to the head (< 3 weeks of age)

N2, Ar, penetrating captive bolt, gunshot

CO2, CO, N2, Ar, penetrating captive bolt, gunshot, 
kill traps (scientifically tested)

Amphibians

Birds

Cats

Dogs

Fish

Horses

Marine mammals

Mink, fox, and other mammals 
produced for fur

Nonhuman primates

Rabbits

Reptiles

Rodents and other small mammals

Ruminants

Swine

Zoo animals

Free-ranging wildlife

*Acceptable methods are those that consistently produce a humane death when used as the sole means of euthanasia. †Conditionally acceptable methods are those that by
the nature of the technique or because of greater potential for operator error or safety hazards might not consistently produce humane death or are methods not well docu-
mented in the scientific literature.

Continued on next page.
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Ease Safety Efficacy
Agent Classification Mode of action Rapidity of performance for personnel Species suitability and comments

Appendix 2
Acceptable agents and methods of euthanasia—characteristics and modes of action (refer to text for details)

Barbiturates

Benzocaine
hydrochloride

Carbon dioxide
(bottled gas
only)

Carbon monoxide
(bottled gas
only)

Inhalant anes-
thetics

Microwave irradi-
ation

Penetrating cap-
tive bolt

2-Phenoxyethanol

Potassium chlo-
ride (intracar-
dially or intra-
venously in
conjunction
with general
anesthesia
only)

Tricaine methane
sulfonate (TMS,
MS 222)

Hypoxia attributable
to depression of
vital centers

Hypoxia attributable
to depression of
vital centers

Hypoxia attributable
to depression of
vital centers

Hypoxia

Hypoxia attributable
to depression of
vital centers

Brain enzyme inacti-
vation

Physical damage to
brain

Hypoxia attributable
to depression of
vital centers

Hypoxia

Hypoxia attributable
to depression of
vital centers

Direct depression of cerebral cor-
tex, subcortical structures, and
vital centers; direct depression
of heart muscle 

Depression of CNS

Direct depression of cerebral cor-
tex, subcortical structures, and
vital centers; direct depression
of heart muscle

Combines with hemoglobin, pre-
venting its combination with oxy-
gen

Direct depression of cerebral cor-
tex, subcortical structures, and
vital centers

Direct inactivation of brain
enzymes by rapid heating of
brain

Direct concussion of brain tissue

Depression of CNS

Direct depression of cerebral cor-
tex, subcortical structures, and
vital centers secondary to car-
diac arrest.

Depression of CNS

Rapid onset of
anesthesia

Very rapid,
depending on
dose

Moderately rapid

Moderate onset
time, but insidi-
ous so animal
is unaware of
onset

Moderately rapid
onset of anes-
thesia, excita-
tion may de-
velop during in-
duction

Very rapid

Rapid

Very rapid,
depending on
dose

Rapid

Very rapid,
depending on
dose

Animal must be restrained; per-
sonnel must be skilled to per-
form IV injection

Easily used

Used in closed container

Requires appropriately main-
tained equipment

Easily performed with closed
container; can be adminis-
tered to large animals by
means of a mask

Requires training and highly
specialized equipment

Requires skill, adequate
restraint, and proper place-
ment of captive bolt

Easily used

Requires training and special-
ized equipment for remote
injection anesthesia, and abil-
ity to give IV injection of
potassium chloride

Easily used

Safe except human
abuse potential;
DEA-controlled sub-
stance

Safe

Minimal hazard

Extremely hazardous,
toxic, and difficult to
detect

Must be properly scav-
enged or vented to
minimize exposure to
personnel

Safe

Safe

Safe

Anesthetics may be
hazardous with acci-
dental human expo-
sure

Safe

Most species

Fish, amphibians

Small laboratory animals, birds,
cats, small dogs, rabbits, mink
(high concentrations required),
zoo animals, amphibians, fish,
some reptiles, swine

Most small species including
dogs, cats, rodents, mink,
chinchillas, birds, reptiles,
amphibians, zoo animals, rab-
bits

Some amphibians, birds, cats,
dogs, furbearing animals,
rabbits, some reptiles,
rodents and other small mam-
mals, zoo animals, fish, free-
ranging wildlife

Mice, rats

Horses, ruminants, swine

Fish

Most species

Fish, amphibians

Highly effective when appropri-
ately administered; accept-
able IP in small animals and IV

Effective but expensive

Effective, but time required
may be prolonged in imma-
ture and neonatal animals

Effective; acceptable only
when equipment is properly
designed and operated

Highly effective provided that
subject is sufficiently
exposed; either is condition-
ally acceptable

Highly effective for special
needs

Instant loss of consciousness,
but motor activity may continue

Effective but expensive

Highly effective, some clonic
muscle spasms may be
observed

Effective but expensive
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Appendix 3
Conditionally acceptable agents and methods of euthanasia—characteristics and modes of action (refer to text for details)

Mode of Ease of Species Efficacy
Agent Classification action Rapidity performance Safety suitability and comments

Blow to the head

Carbon dioxide (bottled
gas only)

Carbon monoxide (bottled
gas only)

Cervical dislocation

Chloral hydrate

Decapitation

Electrocution

Gunshot

Inhalant anesthetics

Nitrogen, argon

Penetrating captive bolt

Pithing

Thoracic compresion

Physical damage to brain

Hypoxia due to depression of
vital centers

Hypoxia

Hypoxia due to disruption of
vital centers

Hypoxia from depression of
respiratory center

Hypoxia due to disruption of
vital centers

Hypoxia

Hypoxia due to disruption of
vital centers

Hypoxia due to depression 
of vital centers

Hypoxia

Physical damage to brain

Hypoxia due to disrution of
vital centers, physical
damage to brain

Hypoxia and cardiac arrest

Direct concussion of brain
tissue

Direct depression of cerebral
cortex, subcortical struc-
tures and vital centers;
direct depression of heart
muscle

Combines with hemoglobin,
preventing its combination
with oxygen

Direct depression of brain

Direct depression of brain

Direct depression of brain

Direct depression of brain
and cardiac fibrillation

Direct concussion of brain
tissue

Direct depression of cerebral
cortex, subcortical struc-
tures, and vital centers

Reduces partial pressure of
oxygen available to blood

Direct concussion of brain
tissue

Trauma of brain and spinal
cord tissue

Physical interference with car-
diac and respiratory function

Rapid

Moderately rapid

Moderate onset time, but
insidious so animal is
unaware of onset

Moderately rapid

Rapid

Rapid

Can be rapid

Rapid

Moderately rapid onset of
anesthesia; excitation may
develop during induction

Rapid

Rapid

Rapid

Moderately rapid

Requires skill, adequate
restraint, and appropriate
force

Used in closed container

Requires appropriately main-
tained equipment

Requires training and skill

Personnel must be skilled to
perform IV injection

Requires training and skill

Not easily performed in all
instances

Requires skill and appropri-
ate firearm

Easily performed with closed
container; can be adminis-
tered to large animals by
means of a mask

Used in closed chamber with
rapid filling

Requires skill, adequate
restraint and proper place-
ment of captive bolt

Easily performed but requires
skill

Requires training

Safe

Minimal hazard

Extremely hazardous, toxic,
and difficult to detect

Safe

Safe

Guillotine poses potential
employee injury hazard

Hazardous to personnel

May be dangerous

Must be properly scav-
enged or vented to
minimize exposure to
personnel; ether has
explosive potential and
exposure to ether may
be stressful

Safe if used with ventilation

Safe

Safe

Safe

Young pigs < 3 weeks old

Nonhuman primates, free-
ranging wildlife

Nonhuman primates, free-
ranging wildlife

Poultry, birds, laboratory
mice, rats (< 200 g), rab-
bits (< 1 kg)

Horses, ruminants, swine

Laboratory rodents; small
rabbits; birds; some fish,
amphibians, and reptiles
(latter 3 with pithing)

Used primarily in sheep,
swine, foxes, mink (with
cervical dislocation),
ruminants, animals > 5 kg

Large domestic and zoo
animals, reptiles, amphib-
ians, wildlife, cetaceans
(< 4 meters long)

Nonhuman primates,
swine; ether is condi-
tionally acceptable for
rodents and small
mamals; methoxyflurane
is conditionally accept-
able for rodents and
small mammals.

Cats, small dogs, birds,
rodents, rabbits, other
small species, mink, zoo
animals, nonhuman pri-
mates, free-ranging wildlife

Dogs, rabbits, zoo animals,
reptiles, amphibians,
free-ranging wildlife

Some ectotherms

Small- to medium-sized
free-ranging birds

Must be properly applied to
be humane and effective

Effective, but time required
may be prolonged in
immature and neonatal
animals

Effective; acceptable only
when equipment is properly
designed and operated

Irreversible; violent muscle
contractions can occur
after cervical dislocation

Animals should be sedated
prior to administration

Irreversible; violent muscle
contraction can occur
after decapitation

Violent muscle contractions
occur at same time as loss
of consciousness

Instant loss of conscious-
ness, but motor activity
may continue

Highly effective provided that
subject is sufficiently
exposed

Effective except in young
and neonates; an effective
agent, but other methods
are preferable

Instant loss of conscious-
ness but motor activity
may continue

Effective, but death not
immediate unless brain
and spinal cord are pithed

Apparently effective

AA00357



696 Report of the AVMA Panel on Euthanasia JAVMA, Vol 218, No. 5, March 1, 2001

Agent or method Comments

Air embolism Air embolism may be accompanied by convulsions, opisthotonos, and vocaliza-
tion. If used, it should be done only in anesthetized animals.

Blow to the head Unacceptable for most species.

Burning Chemical or thermal burning of an animal is not an acceptable method of
euthanasia.

Chloral hydrate Unacceptable in dogs, cats, and small mammals.

Chloroform Chloroform is a known hepatotoxin and suspected carcinogen and, therefore,
is extremely hazardous to personnel.

Cyanide Cyanide poses an extreme danger to personnel and the manner of death is
aesthetically objectionable. 

Decompression Decompression is unacceptable for euthanasia because of numerous
disadvantages. 
(1) Many chambers are designed to produce decompression
at a rate 15 to 60 times faster than that recommended as optimum for ani-
mals, resulting in pain and distress attributable to expanding gases trapped
in body cavities. 
(2) Immature animals are tolerant of hypoxia, and longer periods of 
decompression are required before respiration ceases. 
(3) Accidental recompression, with recovery of injured animals, can occur. 
(4) Bleeding, vomiting, convulsions, urination, and defecation, which are 
aesthetically unpleasant, may develop in unconscious animals.

Drowning Drowning is not a means of euthanasia and is inhumane.

Exsanguination Because of the anxiety associated with extreme hypovolemia, exsanguination 
should be done only in sedated, stunned, or anesthetized animals. 

Formalin Direct immersion of an animal into formalin, as a means of euthanasia, is 
inhumane.

Household products and solvents Acetone, quaternary compounds (including CCl4), laxatives, clove oil, 
dimethylketone, quaternary ammonium products*, antacids, and other com-
mercial and household products or solvents are not acceptable agents for 
euthanasia.

Hypothermia Hypothermia is not an appropriate method of euthanasia.

Neuromuscular blocking agents When used alone, these drugs all cause respiratory arrest before loss of conscious-
(nicotine, magnesium sulafte, ness, so the animal may perceive pain and distress after it is immobilized.
potassiumchloride, all curariform 
agents)

Rapid freezing Rapid freezing as a sole means of euthanasia is not considered to be humane.
If used, animals should be anesthetized prior to freezing. 

Strychnine Strychnine causes violent convulsions and painful muscle contractions.

Stunning Stunning may render an animal unconscious, but it is not a method of euthana-
sia (except for neonatal animals with thin craniums). If used, it must be 
immediately followed by a method that ensures death.

Tricaine methane sulfonate (TMS, MS 222) Should not be used for euthanasia of animals intended as food.

*Roccal D Plus, Pharmacia & Upjohn, Kalamazoo, Mich.

Appendix 4
Some unacceptable agents and methods of euthanasia (refer to text for details)
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Practice Advisory for Intraoperative Awareness and Brain Function Monitoring 

(Approved by the House of Delegates on October 25, 2005) 

A Report by the American Society of Anesthesiologists Task Force on Intraoperative Awareness* 
 

PRACTICE advisories are systematically developed reports that are intended to assist decision-

making in areas of patient care.  Advisories provide a synthesis and analysis of expert opinion, 

clinical feasibility data, open forum commentary, and consensus surveys.  Advisories are not 

intended as standards, guidelines, or absolute requirements.  They may be adopted, modified, or 

rejected according to clinical needs and constraints. 

The use of practice advisories cannot guarantee any specific outcome.  Practice advisories 

summarize the state of the literature and report opinions derived from a synthesis of task force 

members, expert consultants, open forums and public commentary.  Practice advisories are not 

supported by scientific literature to the same degree as are standards or guidelines because sufficient 

numbers of adequately controlled studies are lacking.  Practice advisories are subject to periodic 

revision as warranted by the evolution of medical knowledge, technology, and practice. 

 
Methodology  

 
A.  Definitions 
 
Intraoperative awareness under general anesthesia is a rare occurrence, with a reported incidence 

of 0.1-0.2%.1-4  Significant psychological sequelae (e.g., post traumatic stress disorder) may occur 

                                                           
* Developed by the American Society of Anesthesiologists Task Force on Intraoperative Awareness: Jeffrey L. 
Apfelbaum, M.D., (Chair), Chicago, Illinois; James F. Arens, M.D., Houston, Texas; Daniel J. Cole, M.D., Phoenix, 
Arizona; Richard T. Connis, Ph.D., Woodinville, Washington; Karen B. Domino, M.D., Seattle, Washington; John C. 
Drummond, M.D., San Diego, California; Cor J. Kalkman, M.D., Ph.D., Utrecht, the Netherlands; Ronald D. Miller, 
M.D., San Francisco, California; David G. Nickinovich, Ph.D., Bellevue, Washington; and Michael M. Todd, M.D., Iowa 
City, Iowa. 

Submitted for publication October 28, 2005.  Accepted for publication _______.  Supported by the American 
Society of Anesthesiologists under the direction of James F. Arens, M.D., Chair, Committee on Practice Parameters.  
Approved by the House of Delegates on October 25, 2005.  A complete list of references used to develop this 
Advisory is available by writing to the American Society of Anesthesiologists. 

Address reprint requests to the American Society of Anesthesiologists: 520 N. Northwest Highway, Park Ridge, Illinois 
60068-2573
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following an episode of intraoperative awareness, and affected patients may remain severely disabled 

for extended periods of time.5  However, in some circumstances, intraoperative awareness may be 

unavoidable in order to achieve other critically important anesthetic goals. 

The following terms or concepts discussed in this Advisory include:  consciousness, general 

anesthesia, depth of anesthesia or depth of hypnosis, recall, amnesia, intraoperative awareness, and 

brain function monitors.  Consistent definitions for these terms are not available in the literature.  For 

purposes of this Advisory, these terms are operationally defined or identified as follows: 

(1) Consciousness:  Consciousness is a state in which a patient is able to process information 

from his or her surroundings.  Consciousness is assessed by observing a patient’s purposeful 

responses to various stimuli.  Identifiers of purposeful responses include organized 

movements following voice commands or noxious/painful stimuli.†  For example, opening of 

the eyes is one of several possible identifiers or markers of consciousness.  Purposeful 

responses may be absent when paralysis is present as a consequence of neurological disease 

or the administration of a neuromuscular blocking drug. 

(2) General anesthesia:  General anesthesia is defined as a drug-induced loss of consciousness 

during which patients are not arousable, even by painful stimulation.‡  The ability to maintain 

ventilatory function independently is often impaired.  Patients often require assistance in 

maintaining a patent airway, and positive pressure ventilation may be required because of 

depressed spontaneous ventilation or drug-induced depression of neuromuscular function. 

Cardiovascular function may be impaired. 

                                                           
† Reflex withdrawal from a painful stimulus is NOT considered a purposeful response, as indicated by the “continuum of 
depth of sedation, definition of general anesthesia, and levels of sedation/analgesia;” American Society of 
Anesthesiologists, 2004. 
‡ American Society of Anesthesiologists: Continuum of depth of sedation, definition of general anesthesia, and levels of 
sedation/analgesia;” ASA Standards, Guidelines and Statements, 2004. 
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(3) Depth of anesthesia:  Depth of anesthesia or depth of hypnosis refers to a continuum of 

progressive central nervous system depression and decreased responsiveness to stimulation. 

(4) Recall:  For the purpose of this Advisory, recall is the patient’s ability to retrieve stored  

memories.  Recall is assessed by a patient’s report of previous events, in particular, events 

that occurred during general anesthesia.  Explicit memory is assessed by the patient’s ability 

to recall specific events that took place during general anesthesia.  Implicit memory is 

assessed by changes in performance or behavior without the ability to recall specific events 

that took place during general anesthesia that led to those changes.6  A report of recall may be 

spontaneous or it may only be elicited in a structured interview or questionnaire.  This 

Advisory does not address implicit memory. 

(5)  Amnesia:  Amnesia is the absence of recall.  Many anesthetic drugs produce amnesia at 

concentrations well below those necessary for suppression of consciousness.  Anterograde 

amnesia is intended when a drug with amnestic properties is administered before induction of 

anesthesia.  Retrograde amnesia is intended when a drug such as a benzodiazepine is 

administered after an event that may have caused or been associated with intraoperative 

consciousness in the hope that it will suppress memory formation and “rescue” from recall. 

(6)  Intraoperative awareness:  Intraoperative awareness occurs when a patient becomes conscious  

during a procedure performed under general anesthesia and subsequently has recall of these 

events.  For the purpose of this Advisory, recall is limited to explicit memory, and does not 

include the time before general anesthesia is fully induced or the time of emergence from 

general anesthesia, when arousal and return of consciousness are intended.  Dreaming is not 

considered intraoperative awareness. 

(7)  Brain function monitors:  Brain function monitors are devices that record or process brain 

electrical activity and convert these signals mathematically into a continuous measure 
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typically scaled from 0 to 100.  In addition to spontaneous cortical electrical activity 

(electroencephalogram, EEG), these devices may also record and process evoked cortical and 

subcortical activity (auditory evoked potentials, or AEP) as well as electromyographic (EMG) 

activity from scalp muscles.  For the purpose of this Advisory, only monitors purported to 

measure depth of anesthesia or hypnosis will be considered.  Other, non-EEG/AEP/EMG 

devices are also available, but are not addressed by this Advisory. 

B.  Purposes of the Advisory 
  

Intraoperative awareness under general anesthesia is an important clinical problem that clearly is 

within the foundation of training and continuing medical education in anesthesiology.  The purposes 

of this Advisory are to identify risk factors that may be associated with intraoperative awareness, 

provide decision tools that may enable the clinician to reduce the frequency of unintended 

intraoperative awareness, stimulate the pursuit and evaluation of strategies that may prevent or reduce 

the frequency of intraoperative awareness, and provide guidance for the intraoperative use of brain 

function monitors as they relate to intraoperative awareness. 

C.  Focus 
 

This Advisory focuses on the perioperative management of patients who are undergoing a 

procedure during which general anesthesia is administered.  This Advisory is not intended for the 

perioperative management of minimal, moderate, or deep sedation in the OR or ICU; regional or 

local anesthesia without general anesthesia; monitored anesthesia care; tracheal intubation of patients 

or those undergoing resuscitation in emergency trauma after the administration of a neuromuscular 

block, or intentional intraoperative wake-up testing (e.g., for the purposes of assessing intraoperative 

neurologic function).  In addition, this Advisory is not intended to address the perioperative 

management of pediatric patients. 

D.  Application 
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This Advisory is intended for use by anesthesiologists, other physicians who supervise the 

administration of general anesthesia, and all other individuals who administer general anesthesia.  

The Advisory may also serve as a resource for other physicians and health care professionals who 

are involved in the perioperative management of patients receiving general anesthesia. 

E.  Task Force Members and Consultants 
 

The American Society of Anesthesiologists (ASA) appointed this Task Force of 10 members to 

(1) review and assess the currently available scientific literature on intraoperative awareness, (2) 

obtain expert consensus and public opinion, and (3) develop a practice advisory.  The Task Force is 

comprised of anesthesiologists from various geographic areas of the United States, an 

anesthesiologist from the Netherlands, and two methodologists from the ASA Committee on Practice 

Parameters. 

The ASA appointed the 10 members to the Task Force because of their knowledge or expertise in  

the medical specialty of anesthesiology, and the development of practice parameters.  The members 

include but are not limited to anesthesiologists with specialized knowledge or expertise in the area of 

neuroanesthesiology.  Two of the 10 members disclosed receipt of funds from or a financial interest 

in a company developing or manufacturing brain function monitors, which companies have a direct 

financial interest in the expanded use of such monitors.  Other members may have received funds 

from or have a financial interest in other companies, such as developers or manufacturers of 

anesthetics, that may be indirectly affected by the expanded use of brain function monitors.  The Task 

Force did not request its members to disclose such interests because they were deemed too remote 

and speculative to present conflicts of interest. 

The Task Force, in turn, sought input from consultants, many of whom who had particularized 

knowledge, expertise and/or interest in intraoperative awareness and brain function monitors.  Such 

knowledge or expertise is based in part in some cases on research or investigational activities funded 
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by a company developing or manufacturing brain function monitors.  Fifty-four percent of the 

consultants disclosed receipt of funds from or a financial interest in a company developing or 

manufacturing brain function monitors.  Consultants also may have received funds from or have a 

financial interest in other companies that may be indirectly affected by the use of brain function 

monitors.  The Task Force did not request its consultants to disclose such interests because they were 

deemed too remote and speculative to present conflicts of interest. 

The Task Force used a six-step process.  First, the members reached consensus on the criteria for 

evidence of effective perioperative interventions for the prevention of intraoperative awareness.  

Second, they evaluated original articles published in peer-reviewed journals relevant to this issue.  

Third, consultants who had expertise or interest in intraoperative awareness and who practiced or 

worked in diverse settings (e.g., scientists and/or physicians in academic and private practice) were 

asked to participate in opinion surveys on the effectiveness of various perioperative management 

strategies, and to review and comment on a draft of the Advisory developed by the Task Force.  

Fourth, additional opinions were solicited from a random sample of active members of the ASA.  

Fifth, the Task Force held open forums at three national and international anesthesia meetings to 

solicit input on the key concepts of this Advisory.  Sixth, all available information was used to build 

consensus within the Task Force on the Advisory. 

The draft document was made available for review on the ASA website, and commentary was 

invited via e-mail announcement to all ASA members.  All submitted comments were considered by 

the Task Force in preparing the final draft. 

F.  Availability and Strength of Evidence 
 

Practice advisories are developed by a protocol similar to that of an ASA evidence-based practice 

guideline, including a systematic search and evaluation of the literature.  However, practice 

advisories lack the support of a sufficient number of adequately controlled studies to permit 
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aggregate analyses of data with rigorous statistical techniques such as meta-analysis.  Nonetheless, 

literature-based evidence from case reports and other descriptive studies are considered during the 

development of the Advisory.  This literature often permits the identification of recurring patterns of 

clinical practice. 

As with a practice guideline, formal survey information is collected from consultants and 

members of the ASA.  The following terms describe survey responses for any specified issue.  

Responses are solicited on a  5-point scale; ranging from 1 (strongly disagree) to 5 (strongly agree) 

with a score of 3 being equivocal.  Survey responses are summarized based on median values as 

follows:  

 Strongly Agree: Median score of 5 (At least 50% of the responses are 5) 

 Agree: Median score of 4 (At least 50% of the responses are 4 or 4 and 5) 

Equivocal: Median score of 3 (At least 50% of the responses are 3, or no other 

response category or combination of similar categories contain at least 

50% of the responses) 

 Disagree: Median score of 2 (At least 50% of responses are 2 or 1 and 2) 

 Strongly Disagree: Median score of 1 (At least 50% of responses are 1) 

Additional information is obtained from open forum presentations and other invited and public 

sources.  The advisory statements contained in this document represent a distillation of the current 

spectrum of clinical opinion and literature-based findings.§ 

 
Advisories 

I. Preoperative Evaluation 

A preoperative evaluation includes (1) obtaining a focused history (i.e., medical records, 

laboratory reports, patient or patient and family interview), (2) conducting a physical examination, 

(3) identifying patients at risk for intraoperative awareness (e.g., planned anesthetics, type of 

surgery), and (4) informing selected patients of the possibility of intraoperative awareness. 
                                                           
§ Refer to appendix 1 for a summary of the advisories. 
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Descriptive studies and case reports suggest that certain patient characteristics may be associated 

with intraoperative awareness, including age, gender, ASA status, and drug resistance or tolerance.4,7-

11  Descriptive studies and case reports suggest that certain procedures (e.g., cesarean section, cardiac 

surgery, trauma surgery) 4,8,12-29 as well as anesthetic techniques (e.g., rapid-sequence induction, 

reduced anesthetic doses with or without the presence of paralysis)2,3,9,13,16,21, 23,30-33 may be associated 

with an increased risk of intraoperative awareness.  No studies were found that examined the clinical 

impact of informing the patient prior to surgery of the possibility of intraoperative awareness. 

The consultants and ASA members agree that a preoperative evaluation may be helpful in 

identifying patients at risk for intraoperative awareness.**  In addition, they agree that a focused 

preoperative evaluation to identify patients at risk of intraoperative awareness should include review 

of a patient’s medical record, a thorough physical examination, and a patient or patient and family 

interview.  They agree that patient characteristics that may place a patient at risk for intraoperative 

awareness include: substance use or abuse, limited hemodynamic reserve, and ASA status of 4 or 5.  

The consultants strongly agree and the ASA members agree that a history of intraoperative awareness 

may place a patient at risk.  The consultants disagree and the ASA members are equivocal regarding 

whether all patients should be informed of the possibility of intraoperative awareness.  The 

consultants strongly agree and the ASA members agree that only patients considered to be at elevated 

risk of intraoperative awareness should be informed of the possibility of intraoperative awareness.  

Finally the consultants  and the ASA members disagree that informing the patient preoperatively of 

the risk of intraoperative awareness increases the actual risk of intraoperative awareness. 

Advisory.  The Task Force believes that some components of the preoperative evaluation may be 

useful in identifying a patient at increased risk for awareness.  An evaluation should include, if 

possible, a review of a patient’s medical records for previous occurrences of awareness or other 

                                                           
** Refer to appendix 2 for complete results of the consultant and ASA membership surveys. 
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potential risk factors, a patient interview to assess level of anxiety or previous experiences with 

anesthesia, and a physical examination.  Potential risk factors to consider for patients undergoing 

general anesthesia include substance use or abuse (e.g., opioids, benzodiazepines, cocaine), a history 

of awareness, a history of difficult intubation or anticipated difficult intubation, chronic pain patients 

on high doses of opioids, cardiac surgery, Cesarean section, trauma and emergency surgery, reduced 

anesthetic doses in the presence of paralysis, planned use of muscle relaxants during the maintenance 

phase of general anesthesia, total intravenous anesthesia, the planned use of nitrous oxide-opioid 

anesthesia, ASA status of 4 or 5, and limited hemodynamic reserve.  The consensus of the Task Force 

is that patients whom the individual clinician considers to be at substantially increased risk of 

intraoperative awareness should be informed of the possibility of intraoperative awareness when 

circumstances permit. 

II. Preinduction Phase of Anesthesia 

Issues concerned with the preinduction phase of anesthesia related to the prevention of 

intraoperative awareness include checking the functioning of anesthesia delivery systems, and the 

prophylactic administration of benzodiazepines.  

Although checking the functioning of anesthesia delivery systems is standard practice, some cases 

of intraoperative awareness have resulted from too low concentrations of inspired volatile anesthetics 

or drug errors, including drug delivery errors.8,34-39  One double-blind randomized clinical trial 

evaluated the efficacy of the prophylactic administration of midazolam as an anesthetic adjuvant 

during ambulatory procedures under total intravenous anesthesiaand reported a lower frequency of 

intraoperative awareness in the midazolam groups compared to the placebo group.40  Two 

randomized clinical trials examined anterograde amnesia by providing pictures as stimuli after 

administration of midazolam but before induction of general anesthesia. Although these studies 
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reported reduced recall in patients administered midazolam, the presence of consciousness during 

general anesthesia and subsequent intraoperative awareness was not examined.41,42 

The consultants and ASA members strongly agree that the functioning of anesthesia delivery 

systems (e.g., vaporizers, infusion pumps, fresh gas flow, IV lines) should be checked to reduce the 

risk of intraoperative awareness.  The consultants disagree, and the ASA members are equivocal that 

a benzodiazepine or scopolamine should be used as a component of the anesthetic to reduce the risk 

of intraoperative awareness for all patients.  The consultants agree that a benzodiazepine or 

scopolamine should be used for patients requiring smaller dosages of anesthetics, patients undergoing 

cardiac surgery, and patients undergoing trauma surgery.  They are equivocal regarding patients 

undergoing Cesarean section, emergency surgery, and with total intravenous anesthesia.  The ASA 

members agree that a benzodiazepine or scopolamine should be used for patients requiring smaller 

dosages of anesthetics, patients undergoing cardiac surgery, emergency surgery, trauma surgery, and 

total intravenous anesthesia.  They are equivocal regarding patients undergoing Cesarean section. 

Advisory.  Since intraoperative awareness may be caused by equipment malfunction or misuse, 

the Task Force believes that there should be adherence to a checklist protocol for anesthesia machines 

and equipment to assure that the desired anesthetic drugs and doses will be delivered.  These 

procedures should be extended to include verification of the proper functioning of intravenous access, 

infusion pumps and their connections.  The Task Force consensus is that the decision to administer a 

benzodiazepine prophylactically should be made on a case-by-case basis for selected patients (e.g., 

patients requiring smaller dosages of anesthetics).  The Task Force cautions that delayed emergence 

may accompany the use of benzodiazepines. 

III.  Intraoperative Monitoring 

Intraoperative awareness cannot be measured during the intraoperative phase of general 

anesthesia, since the recall component of awareness can only be determined postoperatively by 
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obtaining information directly from the patient.  Therefore, the primary issue regarding intraoperative 

monitoring addressed by this Advisory is whether the use of clinical techniques, conventional 

monitoring systems, or brain function monitors reduce the occurrence of intraoperative awareness. 

The majority of literature obtained during the search and review process did not directly address 

whether these techniques, systems, or monitors reduce the frequency of intraoperative awareness.  

However, many studies were found that report intraoperative measures or index values from 

monitoring activities.  This literature, while not directly assessing the impact of an intervention on 

awareness, often reported patterns or values that occurred at identifiable times during the 

perioperative period with the intention of describing or predicting variations in the depth of 

anesthesia.  Therefore, commonly reported findings from this literature are summarized below. 

The literature for each intervention is presented in the following order: (1) randomized clinical 

trials, (2) nonrandomized comparative studies (e.g., quasi-experimental, prospective cohort studies), 

(3) correlational studies (e.g., correlations of index values with end-tidal concentrations of hypnotic 

drugs or with movement in response to noxious stimuli), (4) descriptive reports of monitor index 

values at particular times during a procedure; and (5) case reports of unusual or unintended benefits 

or harms occurring during a monitoring activity.  Correlational studies often report a measure of 

association between two continuous variables (e.g., the correlation between index values and 

anesthetic drug concentrations).  Other correlational measures include a prediction probability (Pk) 

value that provides a measure of how well a monitor or technique can differentiate between two 

different clinical states (e.g., response versus no response to verbal command).43  A Pk value of 1.0 

indicates perfect association between an index value and a clinical state, while a Pk value of 0.50 

indicates a prediction probability equal to chance. 

A. Clinical Techniques and Conventional Monitoring: 
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Among the clinical techniques utilized to assess intraoperative consciousness are checking for 

movement, response to commands, opened eyes, eyelash reflex, pupillary responses or diameters, 

perspiration and tearing.  Conventional monitoring systems include ASA standard monitoring†† as 

well as the end-tidal anesthetic analyzer. 

No clinical trials or other comparative studies were found that examine the effect of clinical 

techniques or conventional monitoring on the incidence of intraoperative awareness.  Correlational 

studies reported Pk values ranging from 0.74 to 0.76 for the association between reflex or purposeful 

movement and indicators for depth of anesthesia.44  One study reported a significant association 

between response to command and memory when continuous infusions of propofol were used as the 

induction anesthetic.45  Pk values for mean arterial pressure (MAP) ranged from 0.68 to 0.94 for 

distinguishing a responsive state from an unresponsive state, and from 0.81 to 0.89 for distinguishing 

an anesthetized state from emergence following anesthesia (i.e., first response).  Pk values for heart 

rate (HR) ranged from 0.50 to 0.82 for distinguishing a responsive state from an unresponsive state, 

and from 0.54 to 0.67 for emergence.46-48  Wide ranges of mean MAP and HR values were reported 

during various intraoperative times.  Studies reported ranges of mean MAP values as follows: before 

induction or baseline, 90 to 103 mmHg; at induction, 58.4 to 88 mmHg; during surgery, 78 to 102 

mmHg; at emergence or end of surgery, 58.7 to 97 mmHg; and during postoperative recovery, 86 to 

104mmHg.  Mean HR ranges were reported as follows: before induction or baseline, 61 to 82 bpm; at 

induction, 55 to 67 bpm; during surgery, 74 to 82 bpm; at emergence or end of surgery, 59 to 92 bpm; 

and during postoperative recovery, 82 to 89 bpm.49-56  Awareness has been reported to occur in the 

absence of tachycardia or hypertension.8,23,24 

The consultants and ASA members agree that clinical techniques (e.g., checking for purposeful or 

reflex movement) are valuable and should be used to assess intraoperative consciousness.  In 
                                                           
†† American Society of Anesthesiologists: Standards for basic anesthetic monitoring.  In ASA Standards, Guidelines and 
Statements; American Society of Anesthesiologists Publication: October, 2004. 
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addition, the consultants and ASA members agree that conventional monitoring systems (e.g, ECG, 

BP, HR, end-tidal anesthetic analyzer, capnography) are valuable and should be used to help assess 

intraoperative consciousness. 

B.  Brain Electrical Activity Monitoring: 

Most of the devices designed to monitor brain electrical activity for the purpose of assessing 

anesthetic effect record electroencephalographic (EEG) activity from electrodes placed on the 

forehead.  Systems can be subdivided into those that process spontaneous EEG and 

electromyographic (EMG) activity and those that acquire evoked responses to auditory stimuli 

(auditory evoked potential, AEP).  After amplification and conversion of the analog EEG signal to 

the digital domain, various signal processing algorithms are applied to the frequency, amplitude, 

latency and/or phase relationship data derived from the raw EEG or AEP to generate a single number, 

often referred to as an “index” typically scaled between 100 and zero.  This index represents the 

progression of clinical states of consciousness (‘awake’, ‘sedated’, ‘light anesthesia’, ‘deep 

anesthesia’), with a value of 100 being associated with the awake state, and values of zero occurring 

with an isoelectric EEG (or absent middle latency AEP).  These processing algorithms may either be 

published and in the public domain or proprietary.  Detailed descriptions of the various approaches to 

EEG signal processing, including bispectral analysis may be found elsewhere.57  Artifact recognition 

algorithms intended to avoid contaminated, and therefore spurious, ‘index’ values are an important 

component of the software in most monitors. 

  Although EMG activity from scalp muscles can be considered an artifact from the viewpoint of 

pure EEG analysis, it may be an important source of clinically relevant information.  Sudden 

appearance of frontal (forehead) EMG activity suggests somatic response to noxious stimulation 

resulting from inadequate analgesia and may give warning of impending arousal.  For this reason, 

some monitors separately provide information on the level of EMG activity. 
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1.  Spontaneous EEG Activity Monitors. 

Bispectral Index.  Bispectral index (BIS) is a proprietary algorithm (Aspect Medical 

Systems) that converts a single channel of frontal EEG into an index of hypnotic level (bispectral 

index; BIS).  BIS is available either as a separate device (BIS monitor; Aspect Medical Systems) 

or incorporated - under license from Aspect Medical Systems - in ‘BIS modules’ made by various 

anesthesia equipment manufacturers.  To compute the BIS, several variables derived from the 

EEG time domain (burst-suppression analysis), frequency domain (power spectrum, bispectrum: 

interfrequency phase relationships) are combined into a single index of hypnotic level.  BIS 

values are scaled from 0 to 100, with specific ranges (e.g., 40-60) reported to reflect a low 

probability of consciousness under general anesthesia.  The weight factors for the various 

components in the multivariate model that generates the BIS were empirically derived from a 

prospectively collected database of over 1500 anesthetics.  The BIS model accounts for the 

nonlinear stages of EEG activity by allowing different parameters to dominate the resulting BIS 

as the EEG changes its character with increasing plasma concentrations of various anesthetics, 

resulting in a linear decrease in BIS.  As more data have become available and as methods and 

algorithms to suppress artifacts have been improved, revised iterations of the algorithm and 

optimized hardware have been released. 

Several RCTs have compared outcomes with BIS-guided anesthetic administration versus 

standard clinical practice without BIS.  In one RCT that enrolled 2500 patients at high risk of 

intraoperative awareness, explicit recall occurred in 0.17% of patients when BIS monitors were 

used and in 0.91% of patients managed by routine clinical practice (p < 0.02).58  A small (N = 30) 

single-blinded RCT (i.e., the anesthesiologists were blinded to the recorded BIS values) compared 

BIS monitoring with clinical signs during cardiac surgery), and reported one episode of recall in 
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the clinical signs group compared to no episodes in the BIS-monitored group (p > 0.50).59  In 

other RCTs, times to awakening, first response, or eye opening and consumption of anesthetic 

drugs were reduced with the use of BIS.8,60-68   

One nonrandomized comparison of the use of BIS monitoring versus a cohort of historical 

controls (N = 12,771) found explicit recall occurring in 0.04% of the BIS monitored patients 

versus 0.18% of the historical controls (p < 0.038).68  Another prospective nonrandomized cohort 

study (N = 19,575) designed to establish the incidence of awareness with recall during routine 

general anesthesia and to determine BIS values associated with intraoperative awareness events 

reported no statistically significant difference when BIS was used (0.18% of patients) compared 

to when BIS was not used (0.10% of patients).  Other nonrandomized comparative studies 

reported higher index values upon arrival in the PACU, shorter recovery times, and lower 

anesthetic usage among patients monitored with BIS compared to patients not monitored with 

BIS.70,71  Numerous correlational studies reported Pk values for BIS ranging from 0.72 to 1.00 for 

awake versus loss of response following induction with propofol (with or without opioids); and 

from 0.79 to 0.97 for anesthetized versus first response.46-48,72-78  One study reported a Pk value of 

0.86 for movement from electrical stimulation.44  Wide ranges of mean BIS values have been 

reported during various intraoperative times.  Ranges of mean BIS values were as follows: before 

induction or baseline, 80 to 98; at or after induction, 37 to 70; during surgery, 20 to 58; at 

emergence or end of surgery, 42 to 96; and during postoperative recovery, 64 to 96.50,51,54-56,79-110  

Several case reports indicate that intraoperative events unrelated to titration of anesthetic agents 

can produce rapid changes in BIS values, e.g., cerebral ischemia or hypoperfusion, gas embolism, 

unrecognized hemorrhage, inadvertent blockage of anesthesia drug delivery.111-119  Other case 

reports suggest that routine intraoperative events (e.g., administration of depolarizing muscle 

relaxants, activation of electromagnetic equipment or devices, patient warming or planned 
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hypothermia) may interfere with BIS functioning.120-128  Two case reports were found that 

reported patients experiencing intraoperative awareness in spite of monitored values indicating an 

adequate depth of anesthesia.129,130  Finally, still other case reports suggested that certain patient 

conditions may affect BIS values.131-133 

Entropy.  Entropy (GE Healthcare Technologies) describes the irregularity, complexity, or 

unpredictability characteristics of a signal.  A single sine wave represents a completely 

predictable signal (entropy = 0), whereas noise from a random number generator represents 

entropy = 1.  The algorithm for calculation of entropy in the EEG signal (as incorporated in the 

Datex-Ohmeda S/5 entropy Module) is in the public domain and detailed descriptions have 

recently been published.134 

Entropy is independent of absolute scales such as the amplitude or the frequency of the signal.  

The commercially available Datex-Ohmeda module calculates entropy over time windows of 

variable duration and reports two separate entropy values.  State entropy (SE) is an index ranging 

from zero to 91 (awake), computed over the frequency range from 0.8 Hz to 32 Hz, reflecting the 

cortical state of the patient.  Response Entropy (RE) is an index ranging from zero to 100 (awake) 

computed over a frequency range from 0.8 Hz to 47 Hz, containing the higher EMG-dominated 

frequencies, and will thus also respond to the increased EMG activity resulting from inadequate 

analgesia.  No clinical trials or other comparative studies were found that examine the impact of 

entropy monitoring on the incidence of intraoperative awareness.  One clinical trial reported 

reduced times to eye opening, response to command, and consumption of anesthetic drugs with 

the use of entropy monitoring.135 

Correlational studies report the following Pk values for loss of consciousness: for RE, 0.83 to 

0.97; for SE, 0.81 to 0.90.45,136-137  For anesthetized versus first response, the following Pk values 

are reported: for RE, 0.85; and for SE, 0.82.46  Ranges of mean RE and SE values were as 
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follows: before induction or baseline, 98 (RE) and 89 to 91 (SE); during surgery, 34 to 52 (RE) 

and 50 to 63 (SE); and at emergence or end of surgery, 96 (RE) and 85 (SE).52,135,138,139 

Narcotrend.  The Narcotrend (MonitorTechnik) is derived from a system developed for the 

visual classification of the EEG patterns associated with various stages of sleep.  After artifact 

exclusion and Fourier transformation, the original electronic algorithm classified the raw (frontal) 

EEG according to the following system: A (awake), B (sedated), C (light anesthesia), D (general 

anesthesia), E (general anesthesia with deep hypnosis), F (general anesthesia with increasing 

burst suppression).  The system included a series of sub-classifications resulting in a total of 14 

possible sub-stages: A, B0–2, C0–2, D0–2, E0–1, and F0–1.140  In the most recent iteration of the 

Narcotrend software (version 4.0), the alphabet-based scale has been “translated” into a 

dimensionless index, the Narcotrend index, scaled from zero (deeply anesthetized) to 100 

(awake), with the stated intention of producing a scale quantitatively similar to the BIS index. 

No clinical trials or other comparative studies were found that examine the impact of 

Narcotrend monitoring on the incidence of intraoperative awareness.  One RCT has compared the 

use of Narcotrend-controlled versus clinically controlled anesthetic administration and found a 

shorter recovery time in the Narcotrend group (i.e., opened eyes) after termination of anesthesia.63  

Pk values for Narcotrend ranged from 0.93 to 0.99 for awake versus loss of response following 

induction with propofol combined with an opioid, and from 0.94 to 0.99 for anesthetized versus 

first response.47,48  Reported mean Narcotrend values are as follows: after induction (loss of 

response), 72 to 80; and at emergence or end of surgery (spontaneously opened eyes), 80.73 

Patient State Analyzer.  The Patient State Index, or PSI (Physiometrix) is derived from a 4-

channel EEG.  The derivation of the PSI is based on the observation that there are reversible 

spatial changes in power distribution of quantitative EEG at loss and return of consciousness.  

The Patient State Index (PSI) has a range of 0 to 100, with decreasing values indicating 
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decreasing levels of consciousness or increasing levels of sedation, similar to BIS, Entropy and 

Narcotrend.  The PSI algorithm was constructed using stepwise, discriminant analysis based on 

multivariate combinations of quantitative EEG variables, derived after Fourier transformation of 

the raw EEG, and found to be sensitive to changes in the level of anesthesia. 

No clinical trials or other comparative studies were found that examine the impact of PSI 

monitoring on the incidence of intraoperative awareness.  One correlational study reported a Pk 

value of 0.70 for predicting response to command, with a sensitivity of 85.6% and specificity of 

38.8%,77 and another study reported a significant correlation of the PSI with unconsciousness.141  

Reported mean PSI values are as follows: before induction or baseline, 92; during surgery, 32; at 

emergence or end of surgery, 53; and during postoperative recovery, 81.141 

SNAP index.  The SNAPII (Everest Biomedical Instruments) calculates a “SNAP index” 

from a single channel of EEG.  The index calculation is based on a spectral analysis of EEG 

activity in the 0-18 Hz and 80-420 Hz frequency ranges, and a burst suppression algorithm.  

There are no published data on the actual algorithm used to calculate the SNAP index, which is 

based on a composite of both low (0-40 Hz) and high (80-420 Hz) frequency components. 

No clinical trials or other comparative studies were found that examine the impact of SNAP 

monitoring on the incidence of intraoperative awareness.  One correlational study was found that 

reported a mean SNAP index of 71 to be predictive of a loss of consciousness in 95% of elective 

surgery patients.142 

Danmeter Cerebral State Monitor/Cerebral State Index.  The Danmeter CSM is a 

handheld device that analyzes a single channel EEG and presents a cerebral state ‘index’ scaled 

from 0-100. In addition, it also provides EEG suppression percentage and a measure of EMG 

activity (75-85 Hz). 

No published literature was found that examined the impact of Danmeter CSM monitoring on 
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the incidence of intraoperative awareness. 

2.  Evoked Brain Electrical Activity Monitors. 

AEP Monitor/2 (Danmeter).  Auditory evoked potentials (AEP) are the electrical responses 

of the brainstem, the auditory radiation and the auditory cortex to auditory sound stimuli (clicks) 

delivered via headphones.  The effects of anesthetics on AEP have been studied since the early 

1980s.143-145  The brainstem response is relatively insensitive to anesthetics while early cortical 

responses, known as the middle-latency AEP (MLAEP) change predictably with increasing 

concentrations of both volatile and intravenous anesthetics.  The typical AEP response to 

increasing anesthetic concentrations is increased latency and decreased amplitude of the various 

waveform components.  These signals are extremely small (less than one microvolt) necessitating 

extraction from the spontaneous EEG using signal averaging techniques.  Prior to recent 

innovations, signal averaging was relatively time consuming (several minutes per averaged 

waveform).  More recent signal filtering advances have resulted in an instrument (A-Line) that 

can record and rapidly update a single channel of AEP from forehead electrodes.  From a 

mathematical analysis of the AEP waveform, the device generates an ‘AEP-index’ that provides a 

correlate of anesthetic concentration.  The AEP index, or AAI, is scaled from 0 to 100.  In 

contrast to many EEG indices, the AAI corresponding with low probability of consciousness is 

less than 25, rather than the higher numeric thresholds associated with the other monitors.  The 

device is FDA approved but is not currently marketed in North America. 

RCTs that compared MLAEP monitoring (e.g., to titrate anesthetics) to standard clinical 

practice without MLAEP reported reduced times to eye opening or orientation.63,64,146  A Pk value 

of 0.79 was reported for loss of eyelash reflex following induction with propofol and an opioid,74 

and Pk values of 0.63 and 0.66 were reported for responsiveness following discontinuation of 

remifentanil or sevoflurane, respectively.147  One study reported a Pk value of 0.87 for 
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movement,148 and another study reported a Pk value of 0.99 for awareness after LMA insertion,149  

Descriptive studies reported ranges of mean values as follows: before induction or baseline, 73.5 

to 85; at or after induction, 33.4 to 61; during surgery, 21.1 to 37.8; at emergence or end of 

surgery, 24.6 to 40; and during postoperative recovery, 89.7.74,80,144,150-151 

 C.  Consultant and ASA Member Survey Findings. 

Consultants who participated in this Advisory typically either had a particular knowledge or an 

expressed interest in intraoperative awareness and brain function monitors.  The majority of these 

consultants disclosed receipt of funds from or a financial interest in a company developing or 

manufacturing brain function monitors.  Consultants were not asked to disclose similar relationships 

with other companies that may be indirectly affected by the use of brain function monitors.  ASA 

members were randomly selected from a list of active members of the society. 

The consultants and ASA members disagree that a brain electrical activity monitor is valuable 

and should be used to reduce the risk of intraoperative awareness for all patients.  The consultants 

and ASA members disagree that a brain electrical activity monitor is valuable and should be used to 

reduce the risk of intraoperative awareness for no patient.  The consultants agree that a brain 

electrical activity monitor should be used for patients with conditions that may place them at risk, 

patients requiring smaller doses of general anesthetics, trauma surgery, Cesarean section, and total 

intravenous anesthesia.  They are equivocal regarding the use of brain electrical activity monitoring 

for cardiac surgery and emergency surgery.  The ASA members agree with the use of such monitors 

for patients with conditions that may place them at risk, patients requiring smaller doses of general 

anesthetics, and patients undergoing cardiac surgery.  They are equivocal regarding the use of these 

monitors for patients undergoing Cesarean section, emergency surgery, trauma surgery, and total 

intravenous anesthesia. 

The consultants and ASA members disagree that a brain electrical activity monitor is valuable 
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and should be used to assess intraoperative depth of anesthesia for all patients.  The consultants and 

ASA members disagree with the statement that “a brain electrical activity monitor is valuable and 

should be used to assess intraoperative depth of anesthesia for no patient.”  The consultants agree that 

a brain electrical activity monitor should be used to assess intraoperative depth of anesthesia for 

selected patients.  The ASA members agree with the use of brain electrical activity monitors for 

patients with conditions that may place them at risk and patients requiring smaller doses of general 

anesthetics.  They are equivocal regarding the use of such monitors for patients undergoing cardiac 

surgery, Cesarean section, emergency surgery, trauma surgery, and total intravenous anesthesia. 

Advisory.  Intraoperative monitoring of depth of anesthesia, for the purpose of minimizing the 

occurrence of awareness, should rely on multiple modalities, including clinical techniques (e.g., 

checking for clinical signs such as purposeful or reflex movement) and conventional monitoring 

systems (e.g., ECG, BP, HR, end-tidal anesthetic analyzer, capnography).  The use of neuromuscular 

blocking drugs may mask purposeful or reflex movements, and adds additional importance to the use 

of monitoring methods that assure the adequate delivery of anesthesia. 

Brain function monitors are dedicated to the assessment of the effects of anesthetics on the brain, 

and provide information that correlates with some depth of anesthesia indicators, such as plasma 

concentrations of certain anesthetics (e.g., propofol).  In general, the indices generated by these 

monitors vary in parallel with other established correlates of depth of anesthesia, although the values 

generated by individual devices in any given anesthetic state differ among the various monitoring 

technologies.  In addition, the values generated by individual devices in the face of a given depth of 

anesthesia achieved by different combinations of anesthetic drugs (e.g., with or without opioids) will 

also differ.  In other words, a specific numerical value may not correlate with a specific depth of 

anesthesia.  Furthermore, the measured values do not have uniform sensitivity across different 

anesthetic drugs or types of patients.  As with other monitors, common occurrences in the OR may 
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introduce artifacts into the values derived by these monitors (e.g., electrocautery, lasers, warming 

devices). 

The general clinical applicability of these monitors in the prevention of intraoperative awareness 

has not been established.  While a single randomized clinical trial reported a decrease in the 

frequency of awareness in high-risk patients, there is insufficient evidence to justify a standard, 

guideline, or absolute requirement that these devices be used to reduce the occurrence of 

intraoperative awareness in high-risk patients undergoing general anesthesia.  In addition, there is 

insufficient evidence to justify a standard, guideline, or absolute requirement that these devices be 

used to reduce the occurrence of intraoperative awareness for any other group of patients undergoing 

general anesthesia. 

It is the consensus of the Task Force that brain function monitoring is not routinely indicated for 

patients undergoing general anesthesia, either to reduce the frequency of intraoperative awareness or 

to monitor depth of anesthesia.  This consensus is based, in part, on the state of the literature and 

survey responses from the consultants and ASA membership, who generally disagree with the 

following statements:  "Brain function monitors are valuable and should be used to reduce the risk of  

intraoperative awareness for all patients under general anesthesia," and "Brain function monitors are 

valuable and should be used when possible to assess intraoperative depth of anesthesia for all patients 

under general anesthesia" (see above and tables 1 and 2). 

It is the consensus of the Task Force that the decision to use a brain function monitor should be 

made on a case-by-case basis by the individual practitioner for selected patients (e.g., light 

anesthesia).  This consensus is based, in part, on the state of the literature and survey response 

patterns from consultants and ASA members regarding specific risk factors (see above and tables 1 

and 2).  The Task Force cautions that maintaining low brain function monitor values in an attempt to 

prevent intraoperative awareness may conflict with other important anesthesia goals (e.g., 
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preservation of vital organ functions, minimizing the risks of aggravating existing co-morbidities 152).  

It is the opinion of the Task Force that brain function monitors currently have the status of the many 

other monitoring modalities that are currently used in selected situations at the discretion of 

individual clinicians. 

IV.  Intraoperative and Postoperative Interventions 

Intraoperative and postoperative interventions include: (1) the intraoperative administration of 

benzodiazepines to patients who may have become conscious, (2) providing a postoperative 

structured interview to patients to define the nature of the episode after an episode of intraoperative 

awareness has been reported, (3) providing a postoperative questionnaire to patients to define the 

nature of the episode, and (4) offering postoperative counseling or psychological support. 

No studies were found that evaluated the efficacy of the intraoperative administration of 

benzodiazepines to patients who have unexpectedly become conscious in reducing the occurrence of 

awareness.  Two randomized clinical trials examined retrograde amnesia by providing pictures as 

stimuli to awake patients before administration of midazolam and induction of general anesthesia.  

The studies reported no evidence of retrograde amnesia.41,42  However, these studies did not examine 

the effect of administering a benzodiazepine to patients after the apparent occurrence of 

consciousness during general anesthesia. 

Although several studies have applied structured interviews and questionnaires to obtain 

additional information about reported incidences of intraoperative awareness,4,11,26,28,153-157 no studies 

were found that demonstrated improvements in patient well-being or psychological state following 

such interactions.  No studies were found that followed up on the efficacy of counseling or 

psychological support provided to patients who experienced a documented incidence of 

intraoperative awareness. 

The consultants are equivocal and ASA members agree that benzodiazepines or scopolamine 
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should be administered intraoperatively to prevent awareness after a patient has unexpectedly become 

conscious.  The consultants strongly agree, and the ASA members agree that, once an episode of 

intraoperative awareness has been reported, a structured interview should be conducted to define the 

nature of the episode.  Both the consultants and ASA members are equivocal regarding whether a 

questionnaire should be given to define the nature of the episode.  The consultants strongly agree, and 

the ASA members agree that, in documented cases of intraoperative awareness, patients should be 

offered counseling or psychological support.  Finally, the consultants strongly agree, and the ASA 

members agree that, in documented cases of intraoperative awareness, an occurrence report 

concerning the event should be completed for the purpose of quality management. 

Advisory.  The Task Force consensus is that the decision to administer a benzodiazepine 

intraoperatively after a patient unexpectedly becomes conscious should be made on a case-by-case 

basis. .  This consensus is based, in part, on the state of the literature and on responses from the 

Consultants and ASA members who generally agree with the following statement: “Benzodiazepines 

or scopolamine should be administered intraoperatively to prevent awareness after a patient has 

unexpectedly become conscious.”  However, the Task Force believes that evidence from the literature 

is not sufficient to provide guidance regarding this issue.  Finally, the Task Force cautions that the 

use of scopolamine may result in unintended side-effects (e.g., emergence delirium). 

Practitioners should speak with patients who report recall of intraoperative events to obtain details 

of the event and to discuss possible reasons for its occurrence.‡‡  A questionnaire or structured 

interview may be used to obtain a detailed account of the patient’s experience.  Once an episode of 

intraoperative awareness has been reported, an occurrence report concerning the event should be 

completed for the purpose of quality management.  Finally, the patient should be offered counseling 

or psychological support. 

                                                           
‡‡ Refer to the ASA Director of Communications at 847-825-5586 for further information and guidance. 
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Appendix 1:  Summary of Practice Advisory 

 
Preoperative Evaluation 
 

• Review patient medical records for potential risk factors 
o Substance use or abuse 
o Previous episode of intraoperative awareness 
o History of difficult intubation or anticipated difficult intubation 
o Chronic pain patients on high doses of opioids 
o ASA status 4-5 
o Limited hemodynamic reserve 

• Interview patient 
o Assess level of anxiety 
o Obtain information regarding previous experiences with anesthesia 

• Determine other potential risk factors 
o Cardiac surgery 
o Cesarean section 
o Trauma surgery 
o Emergency surgery 
o Reduced anesthetic doses in the presence of paralysis 
o Planned use of muscle relaxants during the maintenance phase of general anesthesia 
o Planned use of nitrous oxide-opioid anesthesia 

• Patients whom the individual clinician considers to be at substantially increased risk of 
intraoperative awareness should be informed of the possibility of intraoperative awareness 
when circumstances permit 

 
Preinduction Phase of Anesthesia 
 

• Adhere to a checklist protocol for anesthesia machines and equipment to assure that the 
desired anesthetic drugs and doses will be delivered 

• Verifiy the proper functioning of intravenous access, infusion pumps and their connections, 
including the presence of appropriate back-flow check valves 

• The decision to administer a benzodiazepine prophylactically should be made on a case-by-
case basis for selected patients (e.g., patients requiring smaller dosages of anesthetics) 

 
Intraoperative Monitoring 
 

• Use multiple modalities to monitor depth of anesthesia 
o Clinical techniques (i.e., checking for purposeful or reflex movement) 

 Neuromuscular blocking drugs may mask purposeful or reflex movement 
o Conventional monitoring systems (e.g., ECG, BP, HR, end-tidal anesthetic analyzer, 

capnography 
o Brain function monitoring 

 Not routinely indicated for general anesthesia patients 
 The decision to use a brain function monitor should be made on a case-by-case 

basis by the individual practitioner for selected patients (e.g., light anesthesia) 
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Intraoperative and Postoperative Management 
 

• The decision to administer a benzodiazepine intraoperatively after a patient unexpectedly 
becomes conscious should be made on a case-by-case basis 

• Speak with patients who report recall of intraoperative events to obtain details of the event 
and to discuss possible reasons for its occurrence 

• A questionnaire or structured interview may be used to obtain a detailed account of the 
patient’s experience 

• Once an episode of intraoperative awareness has been reported, an occurrence report 
concerning the event should be completed for the purpose of quality management 

• Offer counseling or psychological support to those patients who report an episode of 
intraoperative awareness 
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Appendix 2:  Literature Review and Consensus-Based Evidence 
 

For this Advisory, a literature review was used in combination with opinions obtained from 

experts and other sources (e.g., professional society members, open forums, web-based postings) to 

provide guidance to practitioners regarding intraoperative awareness.  Both the literature review and 

opinion data were based on evidence linkages, consisting of directional statements about relationships 

between specific perioperative interventions and intraoperative awareness.  The interventions for the 

evidence linkages are listed below: 

Preoperative Evaluation 
 

Focused history (i.e., medical records, patient interview, physical exam) 
Patient characteristics associated with risk of awareness 
Procedures associated with higher risk of intraoperative awareness 
Anesthetic techniques may be associated with higher risk of intraoperative awareness 
Informing patients of the possiblity of intraoperative awareness 

 
Preinduction Phase of Anesthesia 
 

Check anesthesia delivery systems to reduce errors 
Prophylactic administration of benzodiazepines as co-anesthetics 

 
Intraoperative Monitoring 
 

Commonly used clinical techniques 
Conventional monitoring systems 
Brain function monitors 

Spontaneous electrical activity (EEG/EMG) 
Bispectral index (BIS) 
Danmeter Cerebral State Monitor/Cerebral State Index 
Entropy 
Narcotrend 
Patient state analyzer (PSA) 
SNAP index 

Evoked electrical activity (auditory evoked potential monitoring) 
AEP Monitor/2 

 
Intraoperative and Postoperative Interventions 
  

Intraoperative use of benzodiazepines for unexpected consciousness 
Structured interview of patients who report recall of intraoperative events 
Questionnaire administered to patients who report recall of intraoperative events 

 Patient counseling for patients who report recall of intraoperative events 
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A.  State of the Literature. 

A study or report that appears in the published literature is included in the development of an 

advisory if the study: (1) is related to one of the specified linkage statements, (2) reports a finding or 

set of findings that can be tallied or measured (e.g., articles that contain only opinion are not 

included), and (3) is the product of an original investigation or report (i.e., review articles or follow-

up studies that summarize previous findings are not included). 

For the literature review, potentially relevant studies were identified via electronic and manual 

searches of the literature.  The electronic search covered a 40-year period from 1966 through 2005.  

The manual search covered a 36-year period of time from 1970 through 2005.  Over 1500 citations 

were initially identified, yielding a total of 711 non-overlapping articles that addressed topics related 

to the evidence linkages and met our criteria for inclusion.  Following review of the articles, 389 

studies did not provide direct evidence, and were subsequently eliminated.  A total of 322 articles 

contained direct linkage-related evidence.  No evidence linkage contained enough studies with well-

defined experimental designs and statistical information to conduct a quantitative analysis (i.e., meta-

analysis). 

Interobserver agreement among Task Force members and two methodologists was established by 

interrater reliability testing.  Agreement levels using a kappa (κ) statistic for two-rater agreement 

pairs were as follows: (1) type of study design, κ = 0.60 to 0.85; (2) type of analysis, κ = 0.60 to 0.93; 

(3) evidence linkage assignment, κ = 0.77 to 0.88; and (4) literature inclusion for database, κ = 0.76 

to 1.00.  Three-rater chance-corrected agreement values were: (1) study design, Sav = 0.82, Var (Sav) 

= 0.007;  (2) type of analysis, Sav =0.73, Var (Sav) = 0.008; (3) linkage assignment, Sav = 0.69 Var 

(Sav) = 0.012; (4) literature database inclusion, Sav = 0.84, Var (Sav) = 0.014. These values represent 

moderate-to-high levels of agreement. 
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The primary focus of this Advisory was to examine studies with hypothesis-driven research 

designs, such as RCTs, that examined the effect of an intervention (such as a brain function monitor) 

on reducing the occurrence or frequency of intraoperative awareness.  To date, only two randomized 

controlled trials were found that reported intraoperative awareness as the primary study endpoint.55,56  

Additional controlled trials will be necessary before data from published literature can be aggregated 

to provide a basis for quantitative evidence (i.e., meta-analysis). 

Several other RCTs were reviewed that reported primary outcomes other than intraoperative 

awareness, including emergence time, consumption of anesthetic drugs and recovery characteristics. 

In addition, many other published studies applied non-hypothesis driven research designs to obtain 

non-causal or indirect data.  For example, descriptive literature (i.e., reports of frequency or 

incidence) may provide an indication of the scope of the problem.  Correlational or predictive data 

provides information regarding the direction and strength of association of values obtained from 

patient monitoring devices with other intraoperative measures such as blood concentrations of 

anesthetic drugs, time to loss of eyelash reflex, and time to awakening.  Case reports are typically 

employed as a forum for reporting and recognizing unusual or unintended benefits or harms.  Often, 

case reports, as well as descriptive or correlational data provide useful hypotheses-generating 

information that may stimulate additional causal examination of the topic of intraoperative 

awareness. 

Future studies should focus on prospective methodologies, when possible, that utilize traditional 

hypothesis testing techniques.  Use of the following methodological procedures for assessing the 

impact of interventions for intraoperative awareness is recommended: (1) comparison studies 

assessing the efficacy of one technique versus other techniques; (2) random assignment to treatment 

groups with blinding if appropriate; and (3) full reporting of sample size, effect size estimates, test 

scores, measures of variability, and p-values.  The Task Force recognizes that conducting such 
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studies may be difficult and expensive, because  intraoperative awareness is a very low incidence 

event.  The required sample size for a RCT to test the impact of an intervention (e.g., brain function 

monitor) on the incidence of intraoperative awareness is invariably large.  The Task Force also 

recognizes that, with low incidence data, a difference in the recording of one or two cases of 

intraoperative awareness can affect the statistical significance of study findings. 

Limiting the study to patient subgroups thought to have a higher risk for intraoperative awareness 

(e.g., cardiac surgery, cesarean section, emergency trauma surgery) may allow for a smaller sample 

size and provide useful information regarding these subgroups.  However, the Task Force recognizes 

that the generalizability of these findings to the larger population of general anesthesia patients may 

be limited. 

 
B.  Consensus-Based Evidence. 

Consensus was obtained from multiple sources, including: (1) survey opinion from 

Consultants who were selected based on their knowledge or expertise in intraoperative awareness, 

(2) survey opinions from a randomly selected sample of active members of the American Society 

of Anesthesiologists, (3) testimony from attendees of three open forums held at national anesthesia 

meetings,§§ (4) internet commentary, and (5) Task Force opinion and interpretation.  The survey 

rate of return was 60% (N = 57/95) for Consultants, and 30% (N=151/500) for the ASA 

membership.  Survey results are presented in the text of the document and in tables 1 and 2. 

Ninety-one percent of the consultants and 72% of the ASA members indicated that they had 

personally used a brain function device in the past.  Fifty-seven percent of the consultants 

indicated that they make use in their current practice of a brain function device either always 

(11.1%), frequently (20.4%), or sometimes (25.9%).  Thirty-six percent of the ASA members 

                                                           
§§ American Society of Anesthesiologists, Annual Meeting, October 25, 2004 in  Las Vegas, NV; International Anesthesia 
Research Society, 79th Clinical and Scientific Congress, March 12, 2005 in Honolulu, HI; and Association of University 
Anesthesiologists 52nd Annual Meeting, May 6, 2005 in Baltimore, MD. 
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indicated that they make use in their current practice of a brain function device either always 

(6.0%), frequently (13.4%), or sometimes (16.8%). 

The Consultants were also asked to indicate which, if any, of the evidence linkages would change 

their clinical practices if the Advisory was instituted.  The rate of return was 18% (N = 17/95).  The 

percent of responding Consultants expecting no change associated with each linkage were as follows: 

preoperative evaluation - 82%; informing patients of the possibility of intraoperative awareness - 

65%; check anesthesia delivery systems - 94%; prophylactic use of benzodiazepines as co-anesthetics 

- 100%; use of clinical techniques to monitor for intraoperative awareness - 94%; use of conventional 

monitoring systems to monitor for intraoperative awareness - 100%; use of brain function monitors to 

monitor for intraoperative awareness - 59%; intraoperative use of benzodiazepines for uuunexpected 

consciousness - 100%; use of a structured interview for patients who report recall of intraoperative 

events - 41%; use of a questionnaire for patients who report recall of intraoperative events - 53% and 

counseling for patients who report recall of intraoperative events - 76%.  Seventy-one percent of the 

respondents indicated that the Advisory would have no effect on the amount of time spent on a typical 

case.  Four respondents (24%) indicated that there would be an increase in the amount of time they 

would spend on a typical case with the implementation of this Advisory.  The amount of increased 

time anticipated by these respondents ranged from 1 to 20 minutes. 
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Table 1.  Consultant Survey Responses *** 
 Percent Responding to Each Item 
 Strongly Strongly 
Preoperative evaluation:    N Agree Agree Uncertain Disagree Disagree 

1.  Helpful to identify pts at risk of 
intraoperative awareness 57 31.6 43.9* 7.0 10.5 7.0 

 
2.  A preop eval should include: 

 
Review of medical records 48 41.7 45.8* 4.2 6.3 2.1 
A physical examination 47 21.3 34.0* 17.0 25.5 2.1 
A patient/family interview 48 39.6 35.4* 14.6 8.3 2.1 

 
3.  Potential patient risk factors: 

 
Substance use or abuse 54 38.9 42.6* 5.6 13.0 0.0 
 
Pt history of intraop awareness  55 52.7* 29.1 10.9   7.3 0.0 
 
Limited hemodynamic reserve 54 38.9 40.7* 13.0 7.4 0.0 
ASA status of 4 or 5 54 24.1 48.1* 20.4 7.1 0.0 

 
4.  Procedures/ anesthetic techniques that may 

place a patient at risk for intraop awareness: 
 

Cesarean section under GA, cardiac 
surgery, trauma, emergency surgery 57 75.4* 24.6 0.0 0.0 0.0 

 
Planned use of reduced doses of 

anesthetics in the presence of paralysis 56 66.1* 25.0 5.4 1.8 1.8 
 
Planned use of muscle relaxants for 

maintenance 57 26.4 45.6* 8.8 17.5 1.8 
 

Planned use of total intravenous 
anesthesia 57 10.5 33.3 24.6* 21.1 10.5 
 

Planned use of volatile anesthetics 57 3.5 5.3 12.3 57.9* 21.1 
 

Planned use of nitrous oxide- 
narcotic anesthesia  57 29.8 35.1* 14.0 19.3 1.8 
 

Preoperative or intraoperative use of 
beta-blockers under general anesthesia 57 5.3 35.1 26.3* 29.8 3.5 
 

Rapid-sequence induction  57 5.3 29.8 19.3* 42.1 3.5 
 

5.  All pts should be informed of the 
possibility of intraop awareness 57 10.5 31.6 5.3 42.1* 10.5 

 
6.  Only patients considered to be at elevated 

risk of intraop awareness should be  
informed of the possibility of intraop 
awareness 40 17.5 60.0* 5.0 7.5 10.0 

                                                           
***  N = the number of consultants who responded to each item.  An astrisk beside a percentage score indicates the 
median. 
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 Strongly Strongly 
    N Agree Agree Uncertain Disagree Disagree 

7.  Informing the pt preoperatively of the 
risk of intraop awareness increases the 
actual risk of intraoperative awareness 53 3.8 5.7 30.2 35.8* 24.5 

 
 Preinduction activities:     

 
8.  The functioning of anesthesia delivery 

systems should be checked preoperatively 
to reduce the risk of intraop awareness 57 77.2* 17.5 1.8 3.5 0.0 

 
9.  A benzodiazepine or scopolamine should be 

used as a component of the anesthetic 
to reduce the risk of intraop awareness: 
 
For all patients under GA 54 7.4 24.1 1.9 33.3* 33.3 

 
For no patients under GA 54 3.7 3.7 3.7 46.3* 42.6 

  
For pts with conditions that may place 

them at risk for intraop awareness 53 20.8 58.5* 7.5 7.5 5.7 
 

For patients requiring smaller dosages of 
general anesthetics (“light anesthesia”) 53 17.0 43.4* 11.3 20.8 7.5 
 

For patients undergoing cardiac surgery 54 22.2 44.4* 11.1 16.7 5.6 
 

For patients undergoing Cesarean 
section under GA 54 7.4 29.6 20.4* 31.5 11.1 
 

For patients undergoing emergency 
surgery under GA 53 15.1 30.2 20.8* 28.3 5.7 
 

For patients undergoing trauma 
surgery under GA 54 16.7 35.2* 20.4 22.2 5.6 
 

For patients undergoing total 
intravenous anesthesia 54 16.7 31.5 18.5* 24.1 9.3 

 
Intraoperative Monitoring: 

10. Commonly used clinical techniques 
(e.g., checking for purposeful or reflex 
movement) are valuable and should be 
used to detect intraop consciousness 53 18.9 47.2* 5.7 18.9 9.4 

 
11. Conventional monitoring systems are 

valuable and should be used to detect 
intraoperative consciousness 53 22.6 41.5* 5.7 24.5 5.7 
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 Strongly Strongly 
    N Agree Agree Uncertain Disagree Disagree 

12. Brain function monitors are valuable and 
should be used to reduce the risk of 
intraoperative awareness: 

 
For all patients under GA  57 7.0 21.1 19.3 15.8* 36.8 

 
For no patients under GA  56 3.6 7.1 14.3 35.7* 39.3 

  
For pts with conditions that 
  may place them at risk for  

intraop awareness  57 36.8 26.3* 14.0 14.0 8.8 
 

For patients requiring smaller 
dosages of general   
anesthetics (“light anesthesia”) 56 26.8 32.1* 14.3 19.6 7.1 
 

For patients undergoing 
cardiac surgery  57 28.1 21.1 26.3* 14.0 10.5 
 

For patients undergoing  
Cesarean section under GA  57 31.6 21.1* 21.1 17.5 8.8 
 

For patients undergoing  
emergency surgery under GA  57 21.1 28.1 24.6* 17.5 8.8 
 

For patients undergoing trauma  
surgery under GA  57 26.3 24.6* 24.6 15.8 8.8 
 

For patients undergoing total  
intravenous anesthesia  56 16.1 39.3* 23.2 14.3 7.1 
 

13. Brain function monitors are valuable and 
should be used when possible to assess 
 intraoperative depth of anesthesia: 

 
For all patients under GA  56 12.5 21.4 10.7 14.3* 41.1 

 
For no patients under GA  54 9.3 5.6 9.3 37.0* 38.9 

  
For pts with conditions that 
  may place them at risk for 

intraop awareness  56 33.9 30.4* 8.9 14.3 12.5 
 

For patients requiring smaller 
dosages of general   
anesthetics (“light anesthesia”)  56 28.6 35.7* 10.7 10.7 14.3 
 

For patients undergoing  
cardiac surgery  56 26.8 28.6* 16.1 14.3 14.3 
 

For patients undergoing  
Cesarean section under GA  56 28.6 32.1* 12.5 12.5 14.3 
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 Strongly Strongly 
    N Agree Agree Uncertain Disagree Disagree 

For patients undergoing  
emergency surgery under GA  57 21.1 36.8* 10.5 17.5 14.0 
 

For patients undergoing trauma  
surgery under GA  57 22.8 38.6* 10.5 14.0 14.0 
 

For patients undergoing total  
intravenous anesthesia  57 26.3 35.1* 17.5 8.8 12.3 

 

Intraoperative & Postoperative Interventions: 

14. Benzodiazepines or scopolamine should be 
administered intraoperatively to prevent 
awareness after a pt has unexpectedly  
become conscious 57 21.1 26.3 15.8* 21.1 15.8 
 

15. Once an episode of intraoperative awareness 
has been reported, a structured interview 
should be conducted to define the nature 
of the episode 57 63.2* 31.5 1.8 0.0 0.0 
 

16. Once an episode of intraop awareness 
has been reported, a questionnaire 
should be given to define the nature 
of the episode 57 10.5 19.3 36.8* 28.1 5.3 

 
17. Once an episode of intraop awareness 

has been reported and documented, 
the pt should be offered counseling 
or psychological support 56 69.6* 25.0 5.4 0.0 0.0 

 
18. Once an episode of intraop awareness 

has been reported, an occurrence report 
concerning the event should be completed  
for the purpose of quality management 57 54.4* 40.4 0.0 5.3 0.0 

 

AA00394



 

  36
 

Table 2.  ASA Member Survey Responses††† 
 Percent Responding to Each Item 
 Strongly Strongly 
Preoperative evaluation:    N Agree Agree Uncertain Disagree Disagree 

1.  Helpful to identify pts at risk of 
intraoperative awareness 146 27.4 46.6* 14.4 10.3 1.4 

 
2.  A preop eval should include: 

 
Review of medical records 121 38.8 47.9* 7.4 5.0 0.8 
A physical examination 118 23.7 37.3* 18.6 17.8 2.5 
A patient/family interview 121 46.3 43.0* 6.6 3.3 0.8 

  
3.  Potential patient risk factors: 

 
Substance use or abuse 147 31.3 44.2* 16.3 6.8 1.4 
Pt history of intraop awareness 146 45.2 31.5* 11.0 11.6 0.7 
Limited hemodynamic reserve 145 46.3 38.6* 6.9 6.9 1.4 
ASA status of 4 or 5 145 33.1 40.7* 11.0 13.1 2.1 

 
4.  Procedures/ anesthetic techniques that may 

place a patient at risk for intraop awareness: 
 

Cesarean section under GA, cardiac 
surgery, trauma, emergency surgery 151 70.2* 27.2 0.7 1.3 0.7 

 
Planned use of reduced doses of 

anesthetics in the presence of paralysis 148 48.6 44.6* 4.1 2.7 0.0 
 
Planned use of muscle relaxants for 

maintenance 147 21.1 34.7* 16.3 26.5 1.4 
 

Planned use of total intravenous 
anesthesia 146 13.0 26.7 24.0* 32.2 4.1 
 

Planned use of volatile anesthetics 148 0.7 10.1 10.1 63.5* 15.5 
 

Planned use of nitrous oxide-narcotic 
anesthesia 147 11.6 46.9* 18.4 19.7 3.4 
 

Preoperative or intraoperative use of 
beta-blockers under general anesthesia 148 4.7 31.1 23.0* 36.5 4.7 
 

Rapid-sequence induction 148 3.4 31.1 18.9* 41.9 4.7 
 

5.  All pts should be informed of the 
possibility of intraop awareness 147 15.0 28.6 10.9* 40.1 5.4 
 

6.  Only patients considered to be at elevated 
risk of intraop awareness should be  
informed of the possibility of intraop 
awareness 112 17.0 49.1* 7.1 21.4 5.4 
 

                                                           
†††  N =  the number of members who responded to each item.  An astrisk beside a percentage score indicates the median. 
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 Strongly Strongly 
    N Agree Agree Uncertain Disagree Disagree 

7.  Informing the pt preoperatively of the risk 
of intraop awareness increases the 
actual risk of intraoperative awareness 147 2.7 10.9 33.3 38.8* 14.3 

 
 Preinduction activities:     

 
8.  The functioning of anesthesia delivery 

systems should be checked preoperatively 
to reduce the risk of intraop awareness 148 60.8* 37.8 0.7 0.7 0.0 

 
9.  A benzodiazepine or scopolamine should be 

used as a component of the anesthetic 
to reduce the risk of intraop awareness: 
 
For all patients under GA 150 15.3 34.0 6.0* 30.7 14.0 

 
For no patients under GA 144 0.7 2.8 3.5 50.7* 42.4 

  
For pts with conditions that may place 

them at risk for intraop awareness 148 37.8 56.1* 3.4 2.7 0.0 
 

For patients requiring smaller dosages of 
general anesthetics (“light anesthesia”) 150 31.3 60.7* 4.7 3.3 0.0 
 

For patients undergoing cardiac surgery 147 39.5 48.3* 9.5 2.7 0.0 
 

For patients undergoing Cesarean 
section under GA 151 13.2 23.2 27.8* 28.5 7.3 
 

For patients undergoing emergency 
surgery under GA 151 21.1 42.4* 21.9 13.9 0.7 
 

For patients undergoing trauma 
surgery under GA 150 24.0 44.7* 22.7 8.7 0.0 
 

For patients undergoing total 
intravenous anesthesia 150 23.3 48.0* 14.0 12.7 2.0 

 
Intraoperative Monitoring: 

10. Commonly used clinical techniques 
(e.g., checking for purposeful or reflex 
movement) are valuable and should be 
used to detect intraop consciousness 151 10.6 50.3* 21.2 13.9 4.0 

 
11. Conventional monitoring systems are 

valuable and should be used to detect 
intraoperative consciousness 150 20.7 56.7* 9.3 10.7 2.7 
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 Strongly Strongly 
    N Agree Agree Uncertain Disagree Disagree 

12. Brain function monitors are valuable and 
should be used to reduce the risk of 
intraoperative awareness: 

 
For all patients under GA 149 10.7 10.7 16.1 37.6* 24.8 

 
For no patients under GA 146 2.7 3.4 24.7 44.5* 24.7 

  
For pts with conditions that may place 

them at risk for intraop awareness 147 21.1 48.3* 19.0 10.2 1.4 
 

For patients requiring smaller dosages of 
general anesthetics (“light anesthesia”) 147 19.7 38.8* 24.5 13.6 3.4 
 

For patients undergoing cardiac surgery 148 20.3 33.8* 30.4 12.2 3.4 
 

For patients undergoing Cesarean 
section under GA 148 12.8 34.5 25.0* 23.0 4.7 
 

For patients undergoing emergency 
surgery under GA 146 17.8 26.0 28.8* 24.0 3.4 
 

For patients undergoing trauma 
surgery under GA 148 18.9 29.7 28.4* 19.6 3.4 
 

For patients undergoing total 
intravenous anesthesia 148 13.5 35.1 25.7* 20.3 5.4 

 
13. Brain function monitors are valuable and 

should be used when possible to assess 
 intraoperative depth of anesthesia: 

 
For all patients under GA 150 12.0 9.3 16.0 30.7* 32.0 

 
For no patients under GA 147 2.7 4.8 24.5 41.5* 26.5 

  
For pts with conditions that may place 

them at risk for intraop awareness 148 20.3 43.2* 20.9 10.8 4.7 
 

For patients requiring smaller dosages of 
general anesthetics (“light anesthesia”) 149 20.1 37.6* 20.8 15.4 6.0 
 

For patients undergoing cardiac surgery 149 20.1 27.5 28.2* 19.5 4.7 
 

For patients undergoing Cesarean 
section under GA 149 13.4 30.2 22.8* 26.2 7.4 
 

For patients undergoing emergency 
surgery under GA 149 14.8 26.8 24.8* 26.8 5.4 
 

For patients undergoing trauma 
surgery under GA 149 16.1 28.9 25.5* 24.2 5.4 
 

For patients undergoing total 
intravenous anesthesia 149 15.4 32.9 24.8* 20.1 6.7 
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 Strongly Strongly 
    N Agree Agree Uncertain Disagree Disagree 

Intraoperative & Postoperative Interventions: 

14. Benzodiazepines or scopolamine should be 
administered intraoperatively to prevent 
awareness after a pt has unexpectedly 
become conscious 151 33.1 49.7* 9.9 7.3 0.0 
 

 
15. Once an episode of intraoperative awareness 

has been reported, a structured interview 
should be conducted to define the nature 
of the episode 151 49.0 43.0* 7.3 0.7 0.0 
 

16. Once an episode of intraop awareness 
has been reported, a questionnaire 
should be given to define the nature 
of the episode 151 19.9 21.9 38.4* 18.5 1.3 

 
17. Once an episode of intraop awareness 

has been reported and documented, 
the pt should be offered counseling 
or psychological support 151 44.4 39.1* 14.6 1.3 0.7 

 
18. Once an episode of intraop awareness 

has been reported, an occurrence report 
concerning the event should be completed  
for the purpose of quality management 151 47.7 41.1* 9.3 1.3 0.7 
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STANDARDS FOR BASIC ANESTHETIC MONITORING 
Committee of Origin:  Standards and Practice Parameters 

(Approved by the ASA House of Delegates on October 21, 1986, and last amended on 
October 25, 2005) 

These standards apply to all anesthesia care although, in emergency circumstances, appropriate 
life support measures take precedence.  These standards may be exceeded at any time based on 
the judgment of the responsible anesthesiologist.  They are intended to encourage quality patient 
care, but observing them cannot guarantee any specific patient outcome.  They are subject to 
revision from time to time, as warranted by the evolution of technology and practice.  They apply 
to all general anesthetics, regional anesthetics and monitored anesthesia care.  This set of 
standards addresses only the issue of basic anesthetic monitoring, which is one component of 
anesthesia care.  In certain rare or unusual circumstances, 1) some of these methods of monitoring 
may be clinically impractical, and 2) appropriate use of the described monitoring methods may 
fail to detect untoward clinical developments.  Brief interruptions of continual† monitoring may 
be unavoidable.  These standards are not intended for application to the care of the obstetrical 
patient in labor or in the conduct of pain management. 

STANDARD I 

Qualified anesthesia personnel shall be present in the room throughout the conduct of all general 
anesthetics, regional anesthetics and monitored anesthesia care. 

OBJECTIVE 
Because of the rapid changes in patient status during anesthesia, qualified anesthesia personnel 
shall be continuously present to monitor the patient and provide anesthesia care.  In the event 
there is a direct known hazard, e.g., radiation, to the anesthesia personnel which might require 
intermittent remote observation of the patient, some provision for monitoring the patient must be 
made.  In the event that an emergency requires the temporary absence of the person primarily 
responsible for the anesthetic, the best judgment of the anesthesiologist will be exercised in 
comparing the emergency with the anesthetized patient’s condition and in the selection of the 
person left responsible for the anesthetic during the temporary absence. 

STANDARD II 
During all anesthetics, the patient’s oxygenation, ventilation, circulation and temperature shall be 
continually evaluated. 
OXYGENATION 

OBJECTIVE 
To ensure adequate oxygen concentration in the inspired gas and the blood during all 
anesthetics. 
METHODS 
l) Inspired gas:  During every administration of general anesthesia using an anesthesia 

machine, the concentration of oxygen in the patient breathing system shall be measured by 
an oxygen analyzer with a low oxygen concentration limit alarm in use.* 

 
† Note that “continual” is defined as “repeated regularly and frequently in steady rapid 

succession” whereas “continuous” means “prolonged without any interruption at any time.” 

* Under extenuating circumstances, the responsible anesthesiologist may waive the requirements 
marked with an asterisk (*); it is recommended that when this is done, it should be so stated 
(including the reasons) in a note in the patient’s medical record.   
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2) Blood oxygenation:  During all anesthetics, a quantitative method of assessing oxygenation 
such as pulse oximetry shall be employed.*  When the pulse oximeter is utilized, the 
variable pitch pulse tone and the low threshold alarm shall be audible to the anesthesiologist 
or the anesthesia care team personnel.*  Adequate illumination and exposure of the patient 
are necessary to assess color.* 

VENTILATION 
OBJECTIVE 
To ensure adequate ventilation of the patient during all anesthetics. 
METHODS 
l)  Every patient receiving general anesthesia shall have the adequacy of ventilation continually 

evaluated.  Qualitative clinical signs such as chest excursion, observation of the reservoir 
breathing bag and auscultation of breath sounds are useful.  Continual monitoring for the 
presence of expired carbon dioxide shall be performed unless invalidated by the nature of 
the patient, procedure or equipment.  Quantitative monitoring of the volume of expired gas 
is strongly encouraged.* 

2) When an endotracheal tube or laryngeal mask is inserted, its correct positioning must be 
verified by clinical assessment and by identification of carbon dioxide in the expired gas.  
Continual end-tidal carbon dioxide analysis, in use from the time of endotracheal 
tube/laryngeal mask placement, until extubation/removal or initiating transfer to a 
postoperative care location, shall be performed using a quantitative method such as 
capnography, capnometry or mass spectroscopy.*  When capnography or capnometry is 
utilized, the end tidal CO2  alarm shall be audible to the anesthesiologist or the anesthesia 
care team personnel.* 

3) When ventilation is controlled by a mechanical ventilator, there shall be in continuous use a 
device that is capable of detecting disconnection of components of the breathing system.  
The device must give an audible signal when its alarm threshold is exceeded. 

4)  During regional anesthesia and monitored anesthesia care, the adequacy of ventilation shall 
be evaluated by continual observation of qualitative clinical signs and/or monitoring for the 
presence of exhaled carbon dioxide. 

CIRCULATION 
OBJECTIVE 
To ensure the adequacy of the patient’s circulatory function during all anesthetics. 

 METHODS 
1) Every patient receiving anesthesia shall have the electrocardiogram continuously displayed 

from the beginning of anesthesia until preparing to leave the anesthetizing location.* 
2) Every patient receiving anesthesia shall have arterial blood pressure and heart rate 

determined and evaluated at least every five minutes.* 
3) Every patient receiving general anesthesia shall have, in addition to the above, circulatory 

function continually evaluated by at least one of the following: palpation of a pulse, 
auscultation of heart sounds, monitoring of a tracing of intra-arterial pressure, ultrasound 
peripheral pulse monitoring, or pulse plethysmography or oximetry. 

* Under extenuating circumstances, the responsible anesthesiologist may waive the requirements 
marked with an asterisk (*); it is recommended that when this is done, it should be so stated 
(including the reasons) in a note in the patient’s medical record.   
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BODY TEMPERATURE 

OBJECTIVE 
To aid in the maintenance of appropriate body temperature during all anesthetics. 
METHODS 
Every patient receiving anesthesia shall have temperature monitored when clinically significant 
changes in body temperature are intended, anticipated or suspected.  
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IV fiasco led ldUer to ask for plan B 
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A condemned inmate liked prison staffen to find anothtr way 
to ld1l him after dltftcul1y tndlq a wla delayed hil execution by 
.wc.t 90 minut-. 1tatt prilon recorda lhow. 

·can y0u juet &i" me IOIIl.tbiu& by uwutb to •nd thil? " 
convicted killer Joseph Clark asked member& of the execudon 

-..--~- · f 

I 
I 

l ~ 

~ - -· ··] 
,._...a--.u ............. .... a .. ,...._. -..w~~~e '"""- •.,.. ........ f_... .. , .... 

~ u they strugled to find a way to insert an iDtraVVDouallntlfttr the ftnt tzy failed. 
CWk'1 execution wu piqued with prablea from the bech'"'"& wheD team memben 1tngltd 

for sen~ral miDutal to find a~ to tab the IV. MtM proceedf"' witb a .hut iA dark'aleft um, 
the VI!:Bl col1apaed and the ~on team bad to ltart ovw. 

Afte.r flna1ly attach ina a shunt to Clark's rtaht arm. the exeeution team apparently trllld to 
adminilter the lethal drup tbrouah the ori&inallV liDe by mistake, according to writts KCOWltl of 
the a:ec:utioo obtained by the Associated Prill. 

A member of tbe executioa team said he ralized a iJlObltm "upon notlclns tbe wroq reaction by 
Inmate Clark qaln," tbe member"• staMmtn.t said. 

"I 11ottc:ed I had p.lclcad up the wron, line. cmc:. I awitched to proper IV Une, eacec:utloD wu 
completed sua:eafuUy. • 

1'he t-.m member noticed Clark mOY«< bia left foot. •aid prison. tpokMWODW\ Andre& Dean. 
DurinJ the ftrst attempt to admbdlter the drup. Clark continued t.o move and tba finally putbed 

h1mlelf up and .said, "It doD't work." 

Clark, Yf, 1enteneed to die iD November 1984 far lcfiHn& Otll'ld MannfDI, bad been fadDa 
execution loqer thaa aU but u ol tha 193 men on Ohio's Death Row. 

The problema wtth the ILW!ICUtion fueled • JlOWinl deb&~ about lttllal m,jection, wtth m.any Death 
Row inmates saytnc that their executions could bt painful. .ttber bec:aUBe af the drug combJnatfon 
or beeaule the proc:edure Ia nat handled by specially tralfted medical penonnel 

A lawyer representina Clark'• family aaid the records anderscore the need for a thoroup 
inveatlption. 
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"There'• sometbln& druticaDy wrons with th• pmcedu* dllt art in place, and we hope that thJI 
leads to an hODeat evaluation and discussion of these probltma." Alan Konop Mid. "Thil should 
neva- happen and bopofully will IWMtl bappeu apia. • 

The DepartmuU of hhabtlltation md ColnCtion il re- viewin& the exeeution becauae o( the 
problema but doeul't think itJ procedurM are flawd. 

"''11e vein simply col!apled; that wasn't • tlaw in t:b.!t proeess," DeaD aaid. 

The handwritten reporu by mtlllbera of tbe execution team, who volunteer for the job, provide an 
intimate tbousb emotionlea vitw of the~ proc~~~. No report indicated a team member 
wu upslt by what happened, and the reports do not indude the priloa emplo~· DaJDM. 

"1 aailted by boldlq the iDmate'a feet, patdn& them in a.o attempt to calm hbu dawn," ooe team 
member wrote. 

The team appeared to andclpate problem• early on. "AI an obnrver fvr the insertion of the IV 
catheren, I noted that Mr. Clark'• vWw Wel'8 not aoin& to be euy to lind." one member wrote. 

8eYeral team mtmben aa1ci thq didll't think Oark suffered d.uriDc tbe oldMl. wldoh bepD at 
9:58a.m. wben membel"' of the team eu.'tllltd a holdiDJ eell to tn..rr tbAI ahunta. 

"Clark lhowed no sip of twrertJIS durl&1c thll proc:nr," one report lakl. 

But ID.Other report said tb.e "Inmate 1eern«l to have 10tH &comfart" where the left shunt wu 
pi~ 

11M SlUM ream membar wbo picked up the wroqllDt Wl'Ote, "Inmatl Cluk wu atr.id, but not in 
IUlf dJatreu.. 

~ the troublM ftndlna ctuk'a vein CDDtinued. a team member .tudlnt wfth .reporten, Clark's 
attonwy aucl members of Ma.nniq'a fua.fly dedded tg draw the curtain that blocbcl public view of 
tbe death chamber. 

That ~ion elicibad a protat from the Amerleatl CMl Libenia Uakm, whldJ prevlOUily sud to 
force tb. prf10111Y1tem to thow more ot the state's U~~~CUUoa procea 

The team member defended tht decillion, sayhq people~ 1ettinJ uput. 

,. could Mel the tension rillna inlidc the viewlq clwnber. and upon that time cl<*ld the 
curtain." the team nwnbtr wrote. ·r personally fek thJa wu a W!t'f wile dedlion to aDeviatll mra 
1treu upon all wttaease~ until the team could deunnine what happened'" 

Dean, a witn• of thJ. ud ta'eral other executlou, pve alliJbtly ditfel'ent ac:oant. 

"There wu an ait of appreheusiOG becauae we dJda't know what wu coin& on becaue thJ. had 
nefti' bapJ*led before.. ue aid. 

The teun, numberiq between 15 and 18, conailtl rumtly of guards with some mailcal 
techniciaua and other prison employee~. 

Every capitll·punithmcnt ataas but Ol\e uaea lethal injection; Nebnaka lttU uta the electric chair. 

A North C&fOlina Jnmat. wu m&:ecuted lMt month only alter the state chqed itt procedures to 
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sa~ a federalJudat-
In Callfomil. exeeuttona are oo hold whDe a federal judge coNiderl the conatirutfonaUty ~that state•a protoc:ol. A. heartn& la ldleduled in September. 

·----------...... ·--·--·-----~-~~ ·-------~--
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It took 36 apizina miDUieiiD pt to lbt detlnlqlDOIIHIIt of $tiDily Tootlo Wi1liaml' ex~ by lothal iajccdc8 arty Ttlad&y, mel wblll it c:IDJ8 it lhot tbroup 1bo stuffy. crowded wibMII t'OCdl lib Upmins. 

WlUilma Jay dlld. strapped to bil pnliSY.It Wlll2:35 a.m. The pri1011 auanJa badjUIC «dWICitbo 39 wi.._. tD la.v .. and lha lint to go ,.,... three frlcada W'&lliama b8d liked tO W8tGb hla &at momtata. n .... ao quiot lbat ....- anc cnmjmped bit pockat chimp. n cclloed olf'lbt waU1. 

Thea, jut u tbly otONed the doorway tD 1he clill1y OlltCiocll-.. die tbrw wiUppecl tMir btW blck and~ iD DDilaG: -n. 1ta1a otc.Hbaiajlllt kiJW • iDnocem mant• Aerotl .._ room tat Lora 0wca1. .eapmadwr a1 ane at till nwnler vkam.- a.1d the ma. Dct cbe'd worn a lbo omin cucntira cdaolvod. Her eyea ft!W wi1b horror. tDd lbo bunt iDto IGIJ'I, preuiq l diaue to bcr ~ 

Aad Wrl it wu: Tba lwia '""'Mu tnwklpfDI tile exoc:udao ottbo 12th man putiD de&lh by Callftnla .moe Olpital paoillmUIIII wu revived ia 1992 aftGr. q~ hialul. 
Oa oae lido wn tbo fi~Ma~IUPPGdtn of~ Jl, who co-founded lbo OiPIIIDI ia thl tUiy 19701 1M later n:IIDUIIOIIl vialence wldJe in pdeoa and wrote inllueatial boob advDCadJII ~-- Qa tbe Olbw \ftl tbl tnfl of IUI'ViYOI'IIeJt Jrievfq Jw tbl fbar people iul Wll COilVicltcl or .thorpalq to dca1fa tn. 1979 In Southa Catifbmia. 

The two ~idea lillY• oam. &o 1 meetin& of tho mJncll. Not tMIII in tta. caL 

The dramsdot aocmod fir .6\m. an~t• Miad whla 1M execucioa ~ precitely at 11 :59 p.m. Moaday. 

The oval &lor of tho dOith chamber popped opoa - it loob lib a tubnwiM batch - and William~ •~ iA with a paea-unitoaDed pard on Clldalide, IDoaety ~~~GJcUne hil anna. and lbree Collowia~~d Hia wriat& W«< bludcu«ed 10 a wail& ~:bam. ~ tyt1 wero C4lm behind lteCJ.. alaaes. &q. act flrmJy abow a py beard. 
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THE .BX.BCUTION OF ST ANLBY TOOKJE WILLIAMS IE~: Priloaer dicl aot ... Paae l oC S 

tc loobd lib it would be jUit lib tM otno lethal \njecdo111 before It: controlltd. noiMJ-. priCtigally lllriaepric. 

With a cbot& lib a baml Uld bulaioa uma the alzo of toned thJabs. Witnams had to squtea with bla pudlalODI tho 71fl~foot·wide chambcr'1 paaa wiadow juat to JtC to the dde oftl\1 pmty. TIMn, belay down liowly, mel after die pards unloc:lced hfl wn.c.. ho bclp6JJty llpl'ad hi11111111 aloq th8 pm.y and became .an. Ill &wo minutea. tbe team had him 18lbecl down tiatJt: bltok lttapl widl bucldet ar hit moulders. dJM. wail&, bM and feet, iWl brown-la.dla Vckw m..,a • bJa wriau. 

The tJne pwrdlleft. and tlve othcn walked in. 

Watcbiq temcfJ the whole while wwe tbel9 wi&ncuea. Tbey'd bMD mANMd into tbe wi~~~ea raGIIl by • pbalan.x ot pardla trw m.iauta betbre midaiiht and placed ia a halt .. cJrcle arOUild tJw dada ohunb« - 11 ill cbain at tbo wialiow. cbG Nit oa riten qaiNt tbrM ..U.. It'• imPQIIibt. to t.11 wbo oway wimeuca an, ba:IUIO by prilod. ruJaa aobody CU1 move to• ttMir .1p01 or talk. but dMsy always~ afiNr 1t0upt: ~ oftbe COC'Idenmed mill. IUppofterl ofhfl victtml, 17 madia ~ ad DWJte tba doaa Ja• lllforotn:aa aacllep.l oa:K;ialt. 

lD thb e'J[fiC\Ltiml. at leur 11ve were Nlll*lto cu iMir poople Wl1liual wu coavicced of kill1q- c:oavaUcnce liON clork Al1Mn 0waa, 26, MMl D10itll 0WUC1 Y ... l Yllllt 76, T ..... Sbai Cbea Yma. 63, and tbc:ir daupter Yee-Oe lJD. .,_ Priaoa IOUl'Cel aid tho vicdm ~-were .U 1om dlo aw. &mily. 

The thrN wilD aboutecl oe dleir way Olll waa lal by ~-balnd a.t.n BCQIOI, co­author otnt. ud--pnJ boob. A1lo wnn.aina Oil WUiilml' bebaJf were bila~tonMy, PICir Flemiaa. ancl'aaotber J.wyet. 

Nobody llid a wonll& «nt. Bvlrybocly ~ ripdly. 

The tittt ealbeW slid in meally • ~crook ofWDllaml' right elbow, takiftajUit two mi1l1lta co aat but lpU1'tiq 10 much blood at dlt Deedle point t1111a couoa IWib wu IO&kod. MiAiAI doep rod botcn it wu tlped oft 

1'1Hil c:arM dJo ,_ trouble. A tMdical technician. a weman wfdl art blac.t hair, Md fO poke 1br 11 millltw bt1bre h« needle hit home. 

A\ 1M ftra l&lok, II 12:04. William~ c:l..cbcd hit toe1. At 12:0$, be ICI'Ugled lldptlly aplna lbe 11r1p1 boldlnt bim dawn eo look ap at Cbe Pf* pn.y IHbind ILim. diabina o~t a bani ltare Cot lix loq IOODndl. By 11; 10 ~.the medical t.ech'alipi....,. ripr and wbita IDd tWoal wq pooHq oa ba' fotebcad u abc probed WUUama' ana. 

"You pya doina lbat riiM?• WiJli..n~ uked angrily, ttuacndoo clear on his face. Tbe f.mall aulnl wbillpered IOIDidUJa& bact: it wqJwd to hear lll)'dUna rbroup cbt dlict 

http:l/lf~~U-camlcsi-binlarticJe.cai?fll.-lciii200"12114/MN00507QMA I.DTL&type-pr... l/1 011006 
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allll walll oCabe d.atb chambw. Ont prd.jaw eltat:Md tiptJy, patted Wllllam•' lbouJder aa if 10 COIIII'ort him. 

Outlide th• chambw, BecJMI atoocl with bar two camplllioaa - • 'NOIIlall aDd a mu - • lbc OA!y window with 1 oto. lint of' Jiab1 mto Willbma' ~ya. md It wu u if &My waoe rtyi:ftl to will tbcmlelna riaJu dwuch ttie aJUI to stud a1onpidD thait ftfend. Tbey lhnlJt tbeit t\su up Jn whaliOIIIHd to bela black power salute, and rbt man called out 10f\ly, "Toolde.' They whlspcnd "I love you" aad "Ood blm you" u tbGy tookod ldorio&IY into Williaml' cyeL 

Meanwhile, 10 fMt away, IMaOweueu aiJUy, lookizas rbrauJh lhl lila attht top of wuu.m.· ...... H• thick red 11m DtVW mov.S. and- moudl wu. £i&b& UDt. A bloacl WOlD• sittma next to het pw lw arm aroUftd ber, IDd tJaca I'CI11CMid it and cr.p.i._ band, m h• Jap. 

AJ ll; 1 G a.m., thfllltlCGdld eed.le wu iDiertod. Hil blftdl wcro tlpod.IIUIDIJD)'-Iib. ta the guruy a"DlL 'Ibl paniJ hutticd out tba door IIJd lelltd h. Jtavina WiJH11111 aJoDe wUb two clear buravCIIIOUI ftaa. metina afthia ~~m~IDd buo hoi.- iD 11M back waU o!tbe daa1h cbamber. 

AJ 12:11 a.m.., a Cealale pmon JU1t1S lolldly l"'lid otrthe wunDC proclaimina that priloDcr · number C29300 had boca ~ ID d.iiiDd "tbe exf!Cddcm aball now proc:eed. • Williuu forc.ci bis had up ooe lut t1m1 co ar.lato tha 0)'01 ofldl4w 8iCDdl-abo~ it flited Ulltil lao pMHCI out I lll minut&r8 later hal dae fint l&lvo of chlasical" ~LaD peatotbll to puc him 10 alelp. Sotrow waabad over tbo ftKia o(BemuriiDII btl' l'lllla1e oompmioa a bit htl4 aant. awl thty clllpecllbtir Undl i1l Jft)'W. 

From dan oa it wu a Mil·bilib& viaiJ ~ ev.-yoae outlide ....m, in. Then "' 110 way to kDCJW 'W!Uob chllnicalt TtCrC bdnl wlmlni•tlnd blc11110 cbo pbmpn MJdiDa cba into the iacraveaoua a&belare pi'UMd by UfJICCIIl banda bebiDd lbl cbiiDbtr w.U.. Willbmt c:beR h•wd ~ tiraea u be l.y willa hLI eye~ cloled. bet tai:Dc:WbeN Ia tM lS Dlfaut11 hal 11:20., 12:35 a.m., tba cucutioaen 1H1td bil...- with plfiGurocUum bromide to .. bit bralahiq. the potas.Aulft cbJori4o to atop bJa heart. 

PIDIJiy, IOIIICI.1IMI bc:blDcJ tbl w&llc caJ1ed out, "He'a tJadlucd," aud it WM cnw. A baDcl lbavod • p..- thtoqb.a peepllolo in lhd wimeu raora, a,._ reid oil a quick ICitciDoat · affinniq WiDiuna' ciaah, JDd 30 MCOOdllatlr tberoom Wll cJcnd. 
Tllal'l whea lhe ou1burJI aupp..cL tt w .. dwt tJrst diM liDoc CaWbmia *Ud'ted axeculiDDJ in 1992 dalt anybody bad yelled or cveo apolam.loud.ty d&ariq the pila proc ... - Uld u UNCia u AllYthina, thlt ia '~~Mt Mt thi• aiC:Utlou aptn. 

AJl of dw otbar ~tta killed by ltcbal i~Qtc:doft lay 10 qllidly oalbt JOmi1Y lbat. ace.,c fOr a few aaU moY'Itll8ldl. it Wlllwd 1D teO if they were~-_.._ Bwa ill the rwo padap at Sea QIMmda dW ptec*ted tba injeclioDI, RDbert Alton H.m.llld David 84win M&IOil faced tbeit eadl IIDictlly. 1\1 wiCDoaM, k)c), have DIIVU dou. moco tlt.lll moulb alnr &ileat wont. md t1rf quictry - lnd tiM vicdm 1114 pNoa.r .d'~Gca~ c:a1aialy IWY• racial k) ~otblr. 

WiUialna ud bll ftifnll WR dift'enru. 

http://Jf'pte.com/ciP-biaf~lc.cp?ftlG-f'ol~/l2/14JMNGOSG7QMAl J)'J'L.Atyp.-pr... UJ 012006 
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It wa lib they were cletenJliMd ro JCIC throup bia tiaal minue. OJl Ell1ll on choir on terma - even up to tbo Ct.ldition of the aondemaod IDIIl iauiq a hal AltcmaM. WiUiuna. nw-dllfiiDt apinll tbe t)'lt8ln bl ccmaidered uafair, pve ao final warda to Warden Stave Omotld, who uJd , .... thlt Wlllt.al c:hoae inartad ro ~w: his ltnal 0111'180 witb knel. Source~ Jaid aha may r.veal It at a &acnl in Loa ADp!a on Tuaday. 

Thl maiA compU~onlD the doldl chamb« tbil timt wu the excrucJatiJlaly lon& wait tbt 1M poitoaa to work. Duri.dJ the last txecudora, wh•1ripi...tiU. Doaald Bcardtlac wu killed iA J~nuatY. tbe 8C1ual iDjec&D proaaa took faur fewer minutw; j,Qec:tiaaa Car "F!eftay Killer" William Bonin requirad only four minute~ bl 1996. Buc prilon oft1ciall had an ~xplazWion. 

He wu a bil maa, • Wtrden Swve Omoald aid ill a pMC•tc\llion britftnJ. Tho tiiCbl djdg't have to ainuniltc:r eJ:b'a tbot1 of dlemicm, he Aid; tU poiloal jUit Dlldecl time to work. 

liiDide MQIO. WlW... wu tho most muscular maa pat 10 ct.tb in the modlm n ol executtona in California. mel It ipp01re4 u lfhil bulky bod.y wu t'lptfna otf tbllucvitlbl.o. evCift after comcio\III1WI Mel tbe ability to move had lied. 

Thia wu ~ a ttLIID who wet meekly. 

&y Ullatt:ity 

White 
Jla41l 
Riapanic 
Oth•~ 

1o-u 
lO•U 
lO-U 
4G-49 
50-59 
'o-n 
"10-79 
IO-U 

3,.su 
J5.lU 
li.Ut 
,,l1t 

Ot 
4.U 

l1.4t 
36.~· 
n.n 

5 .. '1\ 
o.u 

JO .nd abo" 
o• 
o• 

Robe~t Alton Barrie (1tta, ll v••~•, l month) 
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~ .. ,,•w~.-.,..._ .. ~ ... ·,•.·, ... ,., ... ,, .. .._y~, ...... ..,.,.,.,........,..,A .. 'I '\'~• Wiit'"•'·-""i" '•' •'• ',. ,.., , , ,,•,•,\-. .. lw'•' .. , '• 'ot\'o'•'\'.•"1¥-•'t' ,"o*oi'M'\',• .... ._".'·'·' ..... '~lr.Wo"o..., ,· :: . -.·.•.•. •. •,,•,•••'•'• '•""''-"""oAI'I•-.'" .... 'JIJ.A.'~'•'N~AIW.'##Itl.MW..WV~'/I.."'.,... .•• .:,.Ar;.•,;..,.•.4.~ .... ~-·•\ 
"' ~ 11Ui: iXiCUTfON OF ST ANL1Y toom WlLLIAMS I Ey.witnea: Pri10ncr djd aot •.• Pap' ot ~ 

K~ith Daniel Milli..e (19fSI 17 yea~a) RQbea-t Lee *•~ie (20011 :u re•~"•• 10 IIOntl\a) O.r~•ll Ke1tft atcb 120001 lt yea~•, 1 ~nth) Kalvi~ Malon•• (19111 1~ y.ara, I eont~) !t.pheft Watn• Aftder•on (20021 20 y•ata, C .anth8) Donald S.ard•l•• (20051 20 ~~•• 10 -ont~) · Stanley Toaki• Willia.a (200~~ 24 y••~•· I aonths) Willi&~ Geort• Bonin (ltt6, 13 y•aca, 1 ~nth) Manu•l ~itt 11'''' tl yaara, 10 .ontn.J JaeutuQ S1r1pon;a (li991 1~ year&, t aaaths) D•vtd Edw!D Naaon (1991; ~ y••~•, ' ~nthaJ Thoma• M. 1hompaon !lttt1 14 ~·ara, 1 eonth) • E~t~~dlt•d to His•guri ~ •x•~uted in that stat•. 
ly .. ntencinc, COI.U\ty 

l&lf Area total• 
County Total P•to.nt&9• AlUICid• If 
Santa Clua S2 
Contra Coat• 34 
San Mateo 21 
ionoaa 4 
kp& • 
~olano • 
Karin 2 
S•n Fxano~~oo 2 

13.3\ 
8.0 
S.l 
Ll 
1.2 
o.a 
O.f 
C.3 
D.J 

http://sf'aMt,com/ep-biDianicle.cp?tllrrlwallOOJ/12/I WNG0507Q.MAl.DTLidyprpr._ I/1M006 
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-· '" I 
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? 
c 

"' 00 
00 
00 
00 

'""' 

Hln...&C!!I 'o e Tamasi'!: 
Nrmre of Child: 

Fa'ele'i 'i fe: 
Place of Birth: 

____10: I .d.. c!1_ I "'"' . Date 

Tangata pe Fefine: 
Sex: 

Tarnai: . 
Fa'eJe'i 'i fe: 
Place of Birth: 

Fa'e: 
Mother's Name: 

~· eJe I -~Ie: 
Place of Birth: 

Tamasl'i mall pe 'ikal: 
Legitimate or Illegitimate: 

Tohinima 'o e Lesisita: 
By Whom Registered: 

TAT AU MO'ONI '0 HA LESISITA FA'ELE 
TRUE COPY OF BIRTH REGISTRATION 

FIKA LESISITA: 
REGISTRATION NO: 171611970 

y f\1'1~1 

KOLOFO'OU, TONGATAPU 

 

MALE 

UAV. •AU 

KOLOFO'OU 

LU'ISA TAFUNGA VANISI 

PANGAIHP 

LEGITIMATE 

L.> v.-.m.:n 

142577 

'Oku ou fakamo'oni 'eni koe ngaabi me'a kuo0~:i 'oluuga ko e tatau ~!~':!!!~o e me'a 'oku tu'u 'i be Lesisita Fa'ele ki be 
I hereby certify that the above is a true COIJV o rti~ · in '' · · Jn •• 

v11neronua o ki he ta'u 
District of Tongatapu for the year 1970 

Vakal be'eku tobinima hingoa moe sila 'o e Fakamaau'anga Lahi na'e fai 'i be 
Witness my hand and the seal of the Supreme Court dated the 

"''"' 
o emabinako 

VJ 'mvru" OJ -·- ~v•v 

··-::::--.. 
.·~1. .• . :>. 

·:l ·~ 

'! ~ -r~. 
' , -~ . \ . / 

''. .. / Vahefonua 'o 

~/ "Failesisita 'o e Fa'ele, Pekia moe Mali, TONGA District of Tongatapu 
Registrar of Births, Deaths and Marriages, TONGA 

' : Koe tom m oku fokotu'u 'I lolo ba ngaahl me:a malu'i 
. .,;. , wmams lnuUitt secunty 1eatures. ·-

TO-VR00003 
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OPnONAl RM a$, ... ~ 

./) 5QL (Y~ Formerly fS-51 I) ' 
... , 

ln~\Jcrv 197:1 -' ' ' 

' "" 
v 

F.ORM 1-lol MAlLi!a! IV 6327399 
/'l L '' /' J THE 

" oRANT VISA AND I),LifN _,.)IKAIIVN ~Nf,::EVI~YA~N NOT 

r::ic- -lC:c ,_, ' -~ j'' ' 
fc' ., l 

.,, /,, j ... - THE UNITED STATES 

/OF: ·1 ami/_,. :\'t,'/1!1'1 I Fini '"'"'I '"'~:)_'"''" 
VANISI, Si,_ao si ;,I KNOW fl. 

ACTION BY IMMIGRANT IN5FECTOR ~~~T;S v'IA 

NNJ,EO ABOVE AIWVED IN THE UNITED SEC. 212(a)\1.1) 

' 
LABOR CERTIFICAHJN 

\ I .-· 
' 

11D ~ NOT APPLICAS~ 

1 ;'\/tWit' o(t'C\.\(~ w jli,L'fE no. ~~~-:mil'(l/1 " -

I I INEIIG1RILITY FOR VISA WAIVED UNDER SECTION LJ '-J 
I ..., -
' 

! D 0 212(hl 0 ATTACHED 
\. 2l'l(e) 

' 
D 2121g~ p 2121,i) D NOT REQUIRED 

o"'"';~"J} t! M~;o/01} ~~~;~;~:. '?' 41 'I 1'"""¢:'~, ~ j: " 
ina a o~· owooo>E~ ~ IK~n 

~~N~t __ AULH~I,~~ I mm ADDRESS 

~TATES UNITED 199 Fernwood Drive 
W<. "·"· "' '"woe."'""'"" (} tf I 
San Bruno, Cali:fo rnia 

I ,\(liON OF S.I.O. I ACTION 0' APPEAL U.S.P.H.S. 

d 
This visa is issued under Section 221 of the Immigration aml Nationality Act, and upon thl' basis of 

the Facts stated in the <.tpplic:ation. PClssc~sion of u visa does not entitle the bearer to enter the United 

'"'"'" u « u•c 
. f. 

'" • h ·"'' llnnn ""'"'''in rh · llo;;p,j Stm" 

it mmt be surrendered :o a United States Immigration Officer. 

MMir.D<>.NT rt I""' / // 
AMERICAN Embassy P5"3 'ill 

_AL Suva, Fiji 
FC•R E1 GN ST AT~Jt!Kj( llll'let!R!i: 

Tonaa 

~t:UC::L_ / v ;i A,_.A_, I 
r VISA NO 

392 
Walter V, Hall 

~,;onsu.L or m• um·oo "' 

~--

ft 
I -~-~~ 

I ""' i' ' 

' 

Toriff I rem-No. 21 

•ee Pa,d $20 
F$15.50 

ocol C.y Eiliii'V 

15;UEO ON (Day) (Yean 

_Mou 1 071. 

THE VALIDITY Of THIS VISA EXP'RES 'v11DNIG-1T AT THE END OF 

(:1\l')'.' :Mon1h) (Year) 

30 Septenber 1976 

" 
N•) 

3116/72 

-~ 

ISSUED 
TO Luisa Finau V anisi 

BY 
Minister 

ON 19/-r/71 

E:<PIRES 12/7/76 

of pnH ro Tonqa 

jiV 6327399 
·;-\JPO 1'17j OL :08) 45~,:'H 1 

77 
USDHS00079 
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~ 10 
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14 

I' 
16 

17 

lR 
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20 Washoe County Public Defender Washoe County District Attorney 
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Trial 3 

4 WHETHER JUDGE STEINHEIMER COMMITTED REVERSIBLE ERROR WHEN SHE 
DENIED APPELLANT'S PRETRIAL FARETTA MOTION FOR SELF-REPRESENTATION 

< 
" .~~ u= , nv< c,~,~UVLUnVL LnV,.~L, 

6 "' ' 

ol'Vl'..lrUU ,( 

7 WHETHER THE REASONABLE DOUBT INSTRUCTION GIVEN IN THIS CASE 
IMPERMISSIBLY REDUCED THE STATE'S BURDEN OF PROVING MURDER IN THE 

8 FIRST DEGREE BEYOND A REASONABLE DOUBT IN VIOLATION OF DUE 
OF LAW. 

~ 

10 Penalty 

II WHETHER THE DEATH PENALTY IN THIS CASE WAS EXCESSIVE AND MUST BE 
~PT A~TnP A"' 'lliJPTT I RVf'INJlH •~n A l'll'lD AVA Tf'ID A l\JT) 

17, 'TI.fP • 01<' pD. D. NT'> PI? 1<'- D,<;: I RVTJ.TP 

FAILURE OF THE JURY TO FIND EVEN ONE MITIGATING FACTOR. • 13 

14 
STATEMENT OF THE CASE 

D 

l Ill> '" "'' .., IUOffi _J :or •v --cl a Jury mw. , "laOS! 

16 

17 
Vanisi (hereinafter "Mr. Vanisi"), was convicted of one (1) count of murder with the use of a 

lR 
~- ~'- a violation ofNRS 200.010, NRS 200.030 and NRS 193.165, a .. _ .. three u"""'l 

19 (3) counts of robbery with the use of a deadly weapon, a violation ofNRS 200.380 and NRS 

20 193.165, each a felony; and one (1) count of grand larceny, a violation ofNRS 205.220, a 

21 .,_, 
TI, ';, - ,_ ~ "~ . ._, ~ ' '4·~·' ,_,- .: •I. -~ •• I A. 

--- - J -- 'J 

u 
November 22, 1999, Judge Steinheimer entered a judgment of conviction consistent with the 

23 

24 
jury's verdict specifically, a sentence of death on the murder count. ROA Vol. 6 at 1845-1846 

25 I, ; KVl\ V OJ. (} at L ij'l'l ·or ; KVl\ VOl. I> at HS'I/·11!'111 

26 

2 
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I (Order of Execution); and ROA Vol. 6 at 1849-1852 (Warrant ofExecution).2 At that time 

'~ 
(7> 2 Mr~ i wa• also on eaoch nfthP. ~ tn a 'term of 180 
v· 

3 months with a minimum parole eligibility of 72 months plus a consecutive like sentence due to 

4 
the weapon enhancement. On the grand larceny count Mr. V anisi was sentenced to a term of 

< 

6 
L<V WlUI<1 

~ r Ul"tO i<UlUWi:l>i IV Jl") " 

7 fine in the amount of$1 0,000.00. These sentences were ordered to be served consecutive to 

8 each other and consecutive to the death herein on the murder count. Mr. 

9 Vanisi was given credit for 667 days time served. ROA Vol. 6 at 1845-1846 (Judgment). Mr. 

10 Vanisi was also ordered to pay a $25.00 administrative assessment, a DNA testing fee in the 

II 
I (\(\ ~nil • f~~o ;nth~ nf t7~() Of\ J,j 3 

·~ 
On November 23, 1999, Judge Steinheimer entered an Order Staying Execution Pending 

t 13 

Direct Appeal. ROA Vol. 6 at 1853. A notice of appeal was filed on November 30, 1999. 
14 

15 KVfi V OJ. 0 <11 LID'Ifi \J or 

16 STATEMENT OF THE FACfS 4 

17 Guilt Phase 

10 

On 13, 1998. Dr. • --a board I--

19 
performed an autopsy upon the body of Sergeant George Sullivan. ROA Vol. 22 at 519,521, 

20 

21 
and 523. She concluded that Sergeant Sullivan "died of multiple injuries of the skull and brain 

"· . 1..1. " u ·~~ ~L £. " .1 ~£ •. " "'" ~ ~'-

22 • ...,. ~.-w vu~ .v• 

23 

24 
1 Record on Appeal Vol. 6 at 1768-1769 (Verdict). 

t to: 'r~urt l>ulo ?<n has been I with 2 "ROA" stands-for the Record on Anneal which~ 

'~ 
this Court by the c1erl< of the district~ court. 

• 26 ; ~ lo1fo!~ ;;:~~!~t of facts is ~n from the:trial transcripts. Citation ~~~Sto the reporters' original 
pagination. 

3 
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1 impacts to the face and head." Id. She also found that each of the wounds were "all acute and 
'~ 
(7> 2 nfth" ~~"'" ~"" " Trl ~t ~d() Th~t ;, th .. v, -;-~t -;-;-' th~ same time and were of such 

"" 3 
a nature that "the survival interval would have been relatively short." Id at 541. 

4 
On the night of January 12, 1999, Brenda Martinez drove to the University of Nevada to 

c 

~ 

6 
puo11. up ner HllllCT ll , llll Ult: •J !!! lll '· ~"~ 'J~· ~·~· 

7 midnight Id. While waiting in the University parking lot for her father to arrive she saw a 

8 dog that her attention. She also saw a man. Id at 548. The man was walking "kind of 

9 funny" and was wearing a beanie cap. He had long hair, a full beard and he was a 

10 long coat and had baggy pants. Id at 550.5 She picked up her dad and left the campus. Id. 

11 Wh;J .. ~ . __ ._ <'In~""- · · <:tr-t h" thP T ohP· , man aaain_ He wa< in the 

" 
13 

student union parking lot and was walking towards the lake that is located on campus. Id at • 551. At trial Ms. Martinez identified Mr. Vanisi as the man she saw walking on campus that 
14 

15 mgn{. !!! a{ 

16 Carl Smith, a police officer for the University ofNevada, testified that on January 13, 

17 1998, he was on duty. At about 17 minutes after midnight on the 13th he responded to Ninth 

I 0 

and , streets hPr-anoP ~had l a traffic stop there. ll! at 

19 
and 565-566, 568. Prior to arriving at the scene he saw a person near the area where Sergeant 

20 

21 
Sullivan was. This individual looked dark-skinned and had dreadlocks. According to the 

•L'- "· ~'- _, '"- r ·•'· '-'· 4':~h+" TA ~"a n. -" 
22 ... 8~' . L'""'J "' ., -..- =· 

23 noted that that was something an officer occasionally sees. Id at 569-570. At trial Officer 

24 Smith identified Mr. Vanisi as the man he saw on campus that night. Id at 572. Officer Smith 

'~ 

• 26 
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l then drove up and stopped behind Sergeant Sullivan's car. Id at 573. After completing the task 

'~ 
(7> 2 Ht hon<i ' <i•nvP nn tn thP l ~ ~nn tn •.kiosk '- ·-I there. ld at 578. 
w 

3 
According to Officer Smith the lighting in that area is good for writing reports and taking care 

4 
of routine administrative details. Id at 579. At about 1 :00 that morning Officer Smith was 

< 

6 
. <o me area or me KIOSK. !2 a< wnenne: 0 ll~ 1V~1U 

-~ 

7 Sullivan laying several feet away from his vehicle. He was on the ground facing up. Id at 582. 

8 Sullivan's gun belt, holster and gun were 
. 

ld at 586. 

9 On January 13, 1998, Andrew Ciocca was walking 1 the campus .,.. on his 

10 was home from visiting a friend. ld at 603-604. Upon cresting a hill he saw a UNR police car 

11 
thHt~o r ..... h .. .. . •mhn I tn h,. under the nolice car. Td at 606_ 

'' 
13 

Moments later he realized that what he had thought to be leaking fluid from the police car was • actually blood. Id at 607. Mr. Ciocca went to the body and felt for a pulse. He noticed that 
14 

15 me oooy was vvauu. Mr. L ran W a Ut;W.UfllliYPIRJIRfauU 1-'UUt;U 711. U" 

16 to the police vehicle and called for assistance on the police radio. Id. Shortly thereafter 

17 Officer Smith arrived. Id at 610. 
,. 

In 1998. Mele :was a •at Hug High !Qat 647, 649. At 

19 
about 9:00 on the Friday night prior to the death of Sergeant Sullivan, Ms. Maveni went to a 

20 

21 
local Wa!Mart with Mr. Vanisi and her cousin Saia. ld at 650. Ms. Maveni had met Mr. 

.L -·· ~ ' '-'· ~- ~ ·~ .<AQ __ ,;AQ \171.;1, ;, ,;,-1, 
:l.Z '~o• ~v"w' " ·~no ~~u~• ~u 

23 WalMart Mr. Vanisi looked at some guns; however he did not purchase a gun. Id at 653. He 

24 

'~ ' On • 1 Ms. •nm ~.-L , I that the man was · " . ot as 11 ne was ~ybe • 26 drunk." ROA Vol. 22 at 557. She also said that he "was funny. He w.;kru"d-;;ilike when you get drunk, or you 
are sleepy and you're walking nowhere." !!! at 558. 
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20 

21 

did purchase a hatchet6 and some gloves.7 According to Ms. Maveni, once the three of them 

wanted to kill them. Id at 655-656. He also said he did not like white people because they 

took a lot from the Polynesians. Id at 656. Apparently at one point as they drove passed the 

658. But Ms. Maveni and Saia thought he was joking. Id at 658. Later, as they were driving, 

there was a car in front of them and Mr. V anisi again asked to be dropped off. He again 

expressed a desire to kill a police 

Maveni saw Mr. Vanisi. Id at 661. He was wearing some beige corduroy pants and a 

8 

Sateki Taukiuvea met Mr. V anisi through his girlfriend, Renee Peaua. ROA Vol. 23 at 

688-689. When he fust met him Mr. Vanisi was wearing a long hair wig. Id at 690. In the 

which was located on Sterling way near the University. Id at 696-697. At that time Mr. Vanisi 

was wearing the V'lig, a maroon coat and brown corduroy pants. Id at 697. Mr. Tauliuvea then 

I :30 that morning he woke up when Mr. Vanisi walked into the house. Id at 698.9 Mr. Vanisi 

641. 
23 7 Later DNA testing of stains found on the gloves showed some to belong to Sergeant Sullivan and to Mr. Vanisi. 

ROA Vol. 22 at 642. 
24 ' Several others testified for the State concernting 

26 'Manaoui Peaua, Renee's brother, gave him a ride to the house on Rock Boulevard. ROA Vol. 23 at 784-785, 
787-788 
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i I was carrying a white plastic shopping bag. Id at 699.10 Mr. Vanisi did not have his wig with 
0 
'~ 

-1 2 h;~ 1>1 •• 7ill\ T _._ o~~A .u. . nf 
u = 

3 
death. Id at 701. At some point thereafter he asked Mr. Vanisi if he had any involvement in 

4 
that death. According to Mr. Taukiuvea Mr. V anisi said that he had "killed the cop." .!!;!. Mr. 

J 

6 
vams1 also . rum a gun. !J! attu~: 

7 Renee Peaua is Mr. Vanisi's cousin. Id at 705, 707. On January 12, 1998 Ms. Peaua 

8 was living in a house on :Way. ld at 709. At about 10:30 that night Mr. Vanisi was 

9 there, eating. Id at 710-711. When Ms. Peaua left the house Mr. V anisi stayed. He was 

10 wearing his beanie and his wig. Id at 711. Ms. Peaua next saw Mr. Vanisi at a house on Rock 

II .. > .A. '""·~" TA . '" c TT- "'" 
... , h;o ,;, AhA ~0 

"" -c 

·~ 

13 
a white bag. ld at 716. When he walked in that morning Mr. Vanisi went in to the kitchen. Id • at 718. Later that morning Ms. Peaua saw Mr. V anisi sitting in the kitchen looking at his 

14 

15 !J! at tL.5. 1 nat , Ms. t'eaua~u ne nao KJueo a • !!! 

16 at 740. He answered affirmatively. Id. 

17 In January 1998, Maria Louis was living on North Rock Boulevard in Sparks. ld at 743-
10 

744. Mr. is Ms. 1 ~.,;.••nn"l"' Ttl M 74~ At 1:15 a.m. on the 
19 

of January 13, 1998, Mr. Vanisi walked into the apartment. Id at 748-749. He was carrying a 
20 

21 
little white plastic bag. Id at 761. Later, while watching the news, Ms. Louis learned that the 

22 

23 

24 

" to Later: I orints • to Mr. Vanisi on ••.• , oag. ROA VoL 22 at 623. 

• "The wig was recovered by a sherifl's search and rescue volunteer in the Orr Ditch. ROA VoL 24 at ~36, _838. 

26 While in Utah Mr. Vanisi told a relative that he had thrown his wig and hat in a ditch near the University. Id at 
825. 
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police were looking items relating to the instant case. Id at 757. Ms. Louis found those items 

On January 13, 1998, Lonis Hill owned a black Toyota 1992 Camry. Id at 841-842. On 

that night he had his car outside warming up. He was in his house. When he came outside the 

On January 13, 1998, Patricia Misito was working as a clerk at a 7-11 store located on 

Boulevard. At about I 0:20 that · she notice an individual near the door of 

the store. Id at 846-848. A customer purchased some at 

849. When she had the change drawer open to give the customer his change the man that had 

showed her a gun and she put the drawer on the counter and said, "help yourself." Id at 850. 

At trial Ms. Misito identified Mr. Vanisi as the man with the gun. Id at 851. Mr. Vanisi took 

at a Jackson's Market on MacCarran and Clear Acre. ld at 861. A man came in and laid his 

gun on the counter and told her to empty the cash drawer into a paper bag. Ms. Shouse did as 

12 Reno Police Detective Jim Duncan was among those officers who responded to the call and as a result, 
collected items from the house including the hatchet. ROA Vol. 24 at 800-821. Detective Duncan also noted that 
the police had received a "secret witness" call that Mr. Vanisi had committed a "187" -- 187 being the California 
Penal Code for murder. Id at 809-810. 
13 Detective Duncan also !;,stifled that an arrest warrant for the arrest of Mr. Vanisi was sought and obtained. 
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she was told. Id at 862. The man then left the store. Id. At trial Ms. Shouse identified Mr. 

DavidKinikini lives in Salt Lake City, Utah. Mr. Vanisi is his cousin. ROA Vol. 25 at 

909-910. On January 14, 1998, Mr. Vanisi unexpectedly arrived at Mr. Kinikini's house. Id at 

relatives. Id at 914. 15 Around 3:00 or 4:00 in the afternoon a relative informed Mr. Kinikini 

that the were for Mr. Vanisi. the contacted him. 

Id at 915. At this time Mr. Vanisi was not at the house, having gone down to a rec 

center to play basketball. Id at 916. Eventually Mr. Vanisi returned to the house and the 

16 

Salt Lake County Sheriff Investigator Keith Stephens was one of the officers that 

responded to Mr. Kinikini's house on January 14, 1998. Id at 929,933. He arrived around 

16 up and come out of the house. Id at 935.17 Mr. Vanisi did not respond. Id. 

17 

19 

20 

21 

26 

14 Caleb Bartelheim was the customer in the store that night. ROA Vol. 24 at 855-856. He too identified Mr. 
Vanisi. !!! at 858. He also acknowledged that Mr. Vanisi did not tilke his money though he offered to give it to 
him. Id at 859. 
"Va;;;-ga Kinikini ("Vainga") was staying at Mr. Kinikini's house when Mr. Vanisi arrived. ROA Vol. 25 at 954, 
956. He too noticed that Mr. Vanisi was "excited or real 959. Mr. Vanisi told 

17 Mr. Kinikini and others who had been in the house had left the residence before the police commands to Mr . 
Vanisi started. That is, Mr. Vanisi was alone in the house. ROA Vol. 25 at 934. 
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