
• . .... •• 00 

~. -
:0 
1-'· 
1./l 
1-'· A: 

Ah ... I don1 know n I even have the right to approach him, at least not for a while. Ah, but based 10 
on. ah, what he said supposedly, what the newspaper said he said, uh, rt doesn't seem like he ~ 
reallY: had much respect for: bis dallgl"'tel" at ail, b~t I wauld serrd 110t 011ly him, tiut fils family t;J 

0 a letter of apology. 1 know ifs 
0 
Ul 
-----1 

not really, it's, it's practically nothing, it does nothing to bring her back, but I, uh, tell him that 1 wii be -----1 
serving my time and I will pay for what I've done. Ul 

Q: Uhm, Jeremy, just a cou~le of real guick things 
lJbm, befor:e 1Me stafted this il1te1 ~iew aru:i before 

we turned on the tape, uhm, had we, had we threatened you at all in any way? 

A: No you did not. 

0. 
Okay. And did we make you any promises or considerations fnr giviRQ us a statemeflt? 

A: No you did not. 

0: Okay. Uhm, does anybody else have any guestions? 

TURLEY: Phil or Bill, I don't. 

Q: Okay. 

COLLETTE: Do YP'' have arty ~~o~estiens ef us, Jeieiliy? 
jqow s your tome to ask us anything. any problems, anything·~ou need to discuss. let us know. 

A No questions. 

Q: 
Okay. That'll be the end nftl:lis statement. tAe same people are present, It's now 0310 hours. 
Thanks very much. 

=- - - --
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8 Plaintiff, 
Case No: C116071 

9 -vs-

Defendant. 

JUDGMENT OF CONVICTION (JURY TRIAL) 

The Defendant previously enten:d plea(s) of not guilty to the crime(s) of COUNTS 2 

THROUGH 5 - MURDER WITH USE OF A DEADLY WEAPON 

21 present in Court for sentencing with his counsel, PETE CHRISTIANSEN, Esquire, and good 
.• 

22 cause appearing therefor, 

23 THE DEFENDANT HEREBY 

PAROLE for use of a deadly weapon, CONSECUTIVE to COUNT I (on which Defendant 

P:\WPOOCS\JUDG\J04\J0428901.®c 
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.I ,~ • -~ 
oo.~ • [;) . 

j 
1-'· 

has previously been sentenced to TEN YEARS, which term has expired); on COUNT III to a IJl I 
1-'· 

~ 2 MAXIMUM tenn of LIFE WITHOUT THE POSSIBILITY OF PAROLE with an l'mr ... r 

0 3 _AND_ ~TI'I'"' . THB_ t>f"''.,.,llliTT T'TV f"\10 t>.A.D.£'>.f_,., r. 
0 .. • •v• ...,., 
Ul 4 of a deadly weapon, CONSECUTIVE to COUNT II; on COUNT IV to a MAXIMUM term ----1 
----1 
00 5 of LIFE WITHOUT THE POSSIBILITY OF PAROLE with an EQUAL AND 

J... r r'T'n,-r, ~ 
·~ '" -· -- - .. " ...... L J 1 vr r mr use or a 

7 deadly weapon, CONSECUTIVE to count III; on COUNT V to a MAXIMUM term of LIFE 

8 WITHOUT THE POSSIBILITY OF PAROLE with an EQUAL AND CONSECUTIVE term 

9 of LIFE WITHOUT ·THE POSSIBILITY OF PAROLE for use of a "'· 
"' ""'' ~ ·- .v" •"' •u -~-· ,. u. • LO : .:~,.:~:~,;; aays crcatt for time ~ .... ·~· 
II DATED this .:2. b day of March, 2004. 

12 ~-u- a .ii.,-r.. 
.... . .dC 
14 

15 

16 
,., 
" ' 
18 

19 

,;;u 

21 
-

22 

23 

.l4 

25 

26 

_21_ 

28 mb 

2 P:\WI'OOCSIJUDG\l041J04ll90l.DOC 
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SMEM 
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,:'· . . 

; __ :;· · I r" , ,.;. ' 
.. ,~ -- )(}./lu;Lv_'L_ 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

-·-
- -·/ 

~ '\ 

10 Plaintiff, CASE NO: Cll607L 
VIIJ 11 -vs- DEPT NO: 

12 VERN ELL RAY EV 

1411---------~~~-----
15 SENTENCING AGREEMENT 

!7 THROUGH 5- FIRST DEGREE MURDER WITH USE OF A DEADLY WEAPON 

18 (Felony - NRS 200.010, 200.030, 193.165)), hereby agree to enter into the following 

19 sentencing agreement: 

to a term of life in the 

21 Nevada Department of Corrections without the possibility of parole, plus an equal and 

22 consecutive term of life in the Nevada Department of Corrections without the possibility of 

Additionally, both parties agree that if the Court is 

to a penalty hearing. 
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[;;' 
j 
!--'· 
1./l 

CONSEO!JENCES OF TifE AGREEMENT !--'· I 

~ 2 I -~ that as a ofmv ·'· been fc ~ a" iltv AI' rnr INT<: ~ 
0 Q .. 
0 ~ '··--- ·~ .. ;) r!Kc.l 

···~ .K Wlltt U:SE OF A ni"Anr_y WEAPON 
Ul 
-....] 4 (Felony), and as a consequence of this sentencing agreement, the Court must sentence me to 00 
1--' 

5 a term of life without the possibility of parole plus an equal and consecutive term of life with 

6 ou~nno•ihilitv of 'a., and forth,.~. ocll "' . c. 
~· 

7 I understand that the law requires me to pay an Administrative Assessment Fee. 

8 I understand that, if appropriate, I will be ordered to make restitution to the victim of 
Q __t:b_e_ - ~. 

-' "' "h.i.ct ~ • r.- cd_ c4. T ! " .,-, o• -; • HH ~••u u~ vo ~·~~ LU I >C L.m; 

10 State ofNevada for any expenses related to my extradition, if any. 

II I understand that I ann not eligible for probation for the offense to which I have been 

12 found guilty. 

_13_ l h _b .:. "' .. , uy - 1 "-'IUW 

14 that my sentence is to be determined by the Court within the limits prescribed by statute. 

IS I understand that if my anorney or the State of Nevada or both recommend any 
T £ ·~ 

,[0 the ou . LU Ul" \...OUn, LilC \...OUrl 1~ liUl 

17 I < 
that if the State of Nevada has agreed to recommend or stipulate a 

18 particular sentence or has agreed not to present argument regarding the sentence, or agreed 

19 not to oppose a particular sentence, such a IS ~unon mv in 
~" ; oates n the sentencmg is 1ued). ---·. uu u•~ "''""' j UillC \ "llU <JJ.I y • 
21 I understand that if I fail to appear for the scheduled sentencing date or I commit a new 

22 criminal offense prior to sentencing the State of Nevada would regain the full right to argue 

.<;.J turi1IIy 

24 I understand if the offense(s) to which I have been found guilty to was committed 

25 while I was incarcerated on another charge or while I was on probation or parole that I am 

26 not : for credit for t;mp ~ 
" tl-. ""- .r"' 

.<.I 1 tnat the o, • .,, .... ,, of.~·-·· and Probation will prepare a report for the 
28 sentencing judge prior to sentencing. This report will include rnaners relevant to the issue of 

-" 

·-·---~ 

2JDC05781 

AA01475



-- - ---- • • ·-00 . ' ' 

r;; . • ~-
1./l 
I-'· 1 sentencing, including my criminal history. This report may contain hearsay information 

~ 2 "· mv '" ~nd crim;,,1 k:. l\,f, 

(J -, .. ~, QUU , ~"' ~acn nave me 

~ ~ ·rr , to comment on the infom.~.ion contained in the report at the time of sentencing. 
----1 4 Unless the District Attorney has specifically agreed otherwise, then the District Attorney 00 
1.0 

5 may also comment on this report. 

6 _uunn:::o "" u,. 

7 I WJderstand that the Nevada Supreme Court has ordered a new penalty hearing for 

8 me in this case. I agree, after speaking with attorneys, that it is in my best interests to accept 
_fi - • ~-• •v• ~• 1U Ul~ . 1 runner agree that l waive mv right to 

10 appeal my decision to waive my penalty hearing at this time. 

11 VOLUNTA~SSOFPLEA 

12 I have discussed with my any J.!V»lQit: aooell•r<> issues ""rl 
--'-2 c:_L ~ 

-•• ••-&-" u~ uo '"J l"VUL 

14 All of the foregoing elements, consequences, rights, and waiver of rights have been 

15 thoroughly explained to me by my attorney. 

lV l ~ ~ · aPTI".,ment. is in~ . and..that.a 
17 penalty hearing would be contrary to my best interest. 

18 I am signing this agreement voluntarily, after consultation with my attorney, and I am 

19 not~ under "' &!"_ ,;, c.O!" bv..Yi.d:uc__oLan ';, .n£Jen1 c.£, u, 

,;v se{ ronn m mts agreement. 

21 I am not now under the influence of any intoxicating liquor, a controlled substance or 

22 other drug which would in any manner impair my ability to comprehend or WJderstand this 

n :or the ';. 1;na mv ~ntn. ;~t. , •h;. 
~ . -o· -···· 

24 My attorney has answered all my questions regarding this sentencing agreement and 

25 II 

__1fl II 

27 II 

28 II 

3 

-- -~--~-·- --"··-, .. .....,...---·--·~-~~ .,--

2JDC05782 

AA01476



• • --. . - . . ~~ 
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1-'· 
1./l 

its consequences to my satisfaction and I am satisfied with the services provided by my 1-'· 1 

~ 2 
0 I 

_l 
0 , Uf\ll::U InlS ::r . !lay .,, ::uu4. , 1jl(L Ul 
-....] 4 (/ Q;z.rn, { .//A;??D 00 
w 

5 b E~di:::LL KAY t:. vANS 
e en ant 

6 

7 
AGREED TOBY: 

8 \ ·J'"'.JV. or Jd ~.A'Ttu\ &..Q 
0 

;.~.:: ~~J. 

10 N~~-;d~Er.;;.'~0&'3· 7(:,' ~<CVW~J 

ll 

12 

i3. 

14 

15 

•v 

17 ' 

18 

19 

LV 

21 

22 

L.l 

24 

25 

26 

L/ 

28 

~ 

--
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!--'· 1 CERTIFICATE OF COUNSEL: 

2 'l t oL ~ oL ···"·'"'·"· . 
0 thP cno.':. ':U~ ' ,i-,:::. ... ~ -.uw~J •v• •~ ~<1>'111 Ul 

0 3 
., ., 

Ul 
I. I have fully explained to the Defendant the allegations contained in the charge(s) -...] 

4 00 and sentencing options for which the Defendant was convicted. 
,p 

5 2. I have advised the Defendant of the penalties for each ch'"~- and the restitution 
r '""' "'" , lll<l J U<:; Ul U<:;l <OU lV f'<l J, 

7 
3. All waivers offered by the Defendant pursuant to this agreement are consistent 

with the facts known to me and are made with my advice to the Defendant. 

8 4. To the best of my knowledge and belief, the Defendant: 

'J a. ts .. ana Lmuersca'!u~ me. and the ot the 

10 
-., L anu .; ""p•vnu--llllllll> agr 

b. Executed this agreement voluntarily. 
11 

12 
~ih~'dr:;~t under the influence of intoxicatin~ li~uor, a contr~ll~di substance_~~ 

at the time 1 consulted with the de en ant as in 
land L ~v •v c-

lj 

Dated: This .:L_ day of JIHI'ttll!)', 2004. @ ./'J J~ 
14 

At tv~ :FI lA II 15 

TO /VI 
17 " ~ 
18 

19 

20 

21 

22 

?1 

24 

25 
~r 

.. v 

27 
mb 

28 

5 

2JDC05784 

AA01478



• • 00 

m 
:0 
1-'· 
1./l 
1-'· 
10 

~ 
0 

EXHIBIT All 0 
Ul 
-....] 
00 
Ul 

-c-

E*IIIBI:E All 

2JDC05785 

AA01479



• • 00 

m 
:0 
1-'· 
1./l 
1-'· 
10 

~ 
0 1 CODE 1785 
0 Richard A. Gamm1cK 
Ul 

2 #001510 -....] 
00 P.O. 30083 
0' 3 Reno, NV. 89520 3083 

(775) 328-3200 
" '&& .. ~~ 

s 

6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, 

7 IN AND FOR THE COUNTY OF WASHOE. 

8 * * • 

9 THE STATE OF NEVADA, 

10 Plaintiff, 
~ "· ,-,nr.c ~n~< 

Dept. No. 6 

12 VALERIE JEAN MOORE, 
also known as 

13 VALARIE MOORE, 

14 Defendant. 

15 I 

16 GUILTY PLEA MEMORANDUM 

.1. I .1.. .1.' v • """"' ' D.l.O~ ~HUWH QO ' 

lB understand that I am charged with the offense(s) of: COUNT I FIRST 

19 DEGREE ARSON, a violation of NRS 205.010, a felony, and COUNTS II 

20 throuah XIII MURDER IN THE FIRST DEGREE a violation of NRS 200.010 

21 and NRS 200.030 (1) (b)' a felony. 

22 2. I desire to enter a plea of guilty to the offense(s) of 

23 COUNT I FIRST DEGREE ARSON, a violation of NRS 205.010, a felony, 

~ . ' 
~~ .,. • 

25 of NRS 200.010 and NRS 200.030 (1) (b). a felony, as more fully alleged 

26 Ill 
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~ 
0 l 111 the charge(sJ t1led aga1nst me. 1 am compecenc co proceeo ana co 
0 
Ul 2 enter into this plea agreement with the St.ate of Nevada. 
-....] 
00 
-....] 3 3. By entering my plea of guilty I know and understand 

-~ ·'' • 1 ,,. 
-~ 'J' 

s A. I waive ffil' 12rivile9e against self-incrimination. 

6 B. I waive my right to trial by jury, at which trial the 

7 State would have to prove my guilt of all elements of the offenses 

8 beyond a reasonable doubt. 

9 c. I waive my right to confront my accusers, that lS, the 

10 right to confront and cross examine all witnesses who would testify 

' ' ... '1 

12 D. I waive my right to sub12oena witnesses for trial on my 

13 behalf. 

14 4. I understand the. charge{s) against me and that the 

15 elements of the offense(s) which the State would have to prove beyond 

16 a reasonable doubt at trial are that on the 31st day of October, 

~ ' ~vvu, u~ cu~L , ~u cu~ .y UL •o~uue, C>LaLe Oc ,evaua, J. UJ.U, 

18 as to Count I FIRST DEGREE ARSON, willfully, unlawfully, and 

19 maliciously set fire to a residential structure and/or items 

2() rnnt",.inPcl r'- in 1,.,,-.,.,..,cl "'" ?14 T.;,k.,. <::r·r"'"" knn'"" ;,o l'ho Mi~ ,)-

21 Hotel, Reno, Washoe County, Nevada. 

22 I understand the charge(s) against me and that the elements 

23 of the offense(s) which the State would have to prove beyond a 

~ .. reasonau.ce uouuc a ... '-r1a.c are 1..ua'- on Lne .:ust uay OL uctooer, ~uu6, 

25 or thereabout, in the County of Washoe, State of Nevada, l did, as to 

26 Count II MURDER IN THE FIRST DEGREE, willfully, unlaw'fully, and with 

2 
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·~~-- ~•v~~• .. v~::l""• "~~~ VL ~auo~ LIJ" U<=aLil uc <1 uRL!'c <llL'l',;J:;, 0 ~ 

0 
a human being, during the commission of the crime of Arson, said Ul 2 

--.1 
00 3 death 00 occurring on October 31' 2006. 

A _I_ -'J.llderst rl cb ~ /, .,L 
~ ... ~~~ ... ~ .. ~~ 

5 of the offense(s) which the State would have to prove beyond a 

6 reasonable doubt at trial are that on the 31st day of October, 2006, 

7 or thereabout, in the County of Washoe, State of Nevada, I did as to 

~ ~u~u~ >>> .,, TtU:. l"J.t<:> i Ul:.l>REE, Wl.Llfully, unlawfully, and 

9 with malice aforethought, kill or cause the death of ERNEST JAMES 

10 DUARTE, a human being, during the commission of the crirne of Arson, 

11 said death occurrino on~ ~~ 11 __2_0_Q_6_ 

12 I understand the charge (s) against me and that the elements 

13 of the offense(s) which the State would have to prove beyond a 

L~ L~ao e aouoc at trlal are that on the 31st day of October 2006 

15 or thereabout, in the County of Washoe, State of Nevada, I did, as to 
16 Count IV MURDER IN THE FIRST DEGREE, willfully, unlawfully, and with 

17 ma_l ice a£ore..t:.houah " '_ll o..l, - >nuw ~~u••• .oi'U Ht, a 

18 human being, during the commission of the crime of Arson, said death 

19 occurring on October 31, 2006. 

20 I understand the charae(s) =-ain.s_t_ me "'nil __t:_b_a_t. cb ,, 
~" UL \,.jje orrenselSJ which the State would have to prove beyond a 
22 reasonable doubt at trial are that on the 31st day of October, 2006, 
23 or thereabout, in the County of Washoe, State of Nevada, I did, as to 

_2A_ ...cru_ , r v __MllRDIDl_ -L 'PUD 
' w.:.~~Lu~~y. un~awcu~~y, and with 

25 malice aforethought, kill or cause the death of CHRISTOPHER JAMES 
26 Ill 
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a numan ooe.iug, uuL .i11'J crre- l~b.'-Ull UL U>C ~L~Ho~ VL nL~VH 0 

0 
Ul 2 said death occurring on Octoi:Jer 31, 2006 
-....] 
00 
<[) 3 I understand the charge(s) against me and that the elements 

• ~F o-loo ~FFon~o/~\ ,,,hirh t-ho <uc~>-o ,,,n,1r1 h~"o t-n ' ',., " 

5 reasonable doubt at trial are that on the 31st day of October, 2006, 

6 or thereabout, in the County of Washoe, State of Nevada, I did, as to 

7 Count VI MURDER IN THE FIRST DEGREE, willfully, unlawfully, and with 

If ma11ce atoret:nougnt:, lull or cause tile death or NADINE INGE 

9 NICODEMUS, a human being, during the commission of the crime of 

10 Arson, said death occurring on October 31, 2006. 

11 T nnrloor~t-ronrl t-hoo r> ·-· 1~\ on~in•>-
,; "" >-\- ,, 

12 of the offense(s) which the State \·1ould have to prove beyond a 

13 reasonable doubt at trial are that on the 31st day of October, 2006, 

--r4 or thereabout, ln the County of Washoe, State of Nevada, I did, as to 

15 Count VII MURDER IN THE FIRST DEGREE, willfully, unlawfully, and 

16 with malice aforethought, kill or cause the death of PHILLIP JAMES 

1 ~ ~ \- • ... -" • 'J' ' 

18 said death occurring on October 31, 2006. 

19 I understand the charge(s) against me and that the elements 

20 of the offense (s) which the State would have to orove bevond a 

71 reasonable doubt at trial are that on the 31st day of October, 2006, 

22 or thereabout, in the County of Washoe, State of Nevada, I did, as to 

23 Count VIII MURDER IN THE FIRST DEGREE, willfully, unlawfully, and 

~A ; >-> , 1 . • -\. -\- '· . . 
' " ~L ~~•·v•~ 

25 YATES, a human being, during the commission of the crime of Arson, 

26 said death occurring on October 31, 2006. 

~ I 
2JDC05789 

AA01483



-

00 • • m 
:0 
1-'· 
1./l 
1-'· 
10 

~ 
0 l I understand the charge(s) against me and r.hat the elements 
0 
Ul 

of the offense(s) which the State would have to prove beyond a 
---.1 2 
<D 
0 3 reasonable doubt at trial are that on the 31st day of October, 2006, 

~ ~-..> 

4 o:c ute:ceauou ~, ln ~ll8 LUUH~Y UL ' ~ -~ ' ' 

5 Count IX MURDER IN THE FIRST DEGREE, willfully, unlawfully, and with 

6 malice aforethought, kill or cause the death of KEVIN M. SUTHERIN, a 

-, hnm"n heina durina the ~Ammi.ssion of the crime of A:cson said death 

8 occu:cring on October 31, 2006. 

9 I understand the cha:cge(s) against me and that the elerr~ents 

10 of the offense(s) which the State would have to prove beyond a 

~~ yeasonau~e U0UU~ a~ ~ria~ are ~Ha~ UH ~U~ J ~~~ uay UL ~L' , ~vvu, 

12 or thereabout, in the County of Washoe, Stdte of Nevada, T did. as to L 

13 Count X MURDER IN THE FIRST DEGREE, willfully, unlawfully, and with 

14 malice afo ·hn ,h kill or cause the death of ~HLLIAM JOHN '"''"no 

15 a human being, during the commission of the crime of Arson, said 

16 death occurring on October 31, 2006. 

17 I understand the charge(s) against me and that the elements 

18 of the offense(s) which the State would have to prove beyond a 

19 reasonable doubt at trial are that on the 31st day of October, 2006, 

...,~ 
_, 

~ ..... Q .. -' _,-~ 

' ' ' ' 

21 Count XI MURDER IN THE FIRST DEGREE, willfully, unlawfully, and with 

22 malice aforethought, kill or cause the death of SANTIAGO MCDONALD, a 

23 human being, durinq the commission of the crime of Arson said death 

24 occurring on October 31, 2006. 

25 I understand the charge(s) against me and that the elements 

26 of the offense (s) which the State would have to prove beyond a 

5 
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o' reasonanre -u-olJIJL err Lri:<lr--are-~-urr~-::JTSC uct y u c uc • -'UUt., 

0 
Ul 2 
-....] 

or thereabout, in the County of Vlashoe, State of Nevada, I did, as t.o 

<D 
I-' 3 Count XII MURDER IN THE FIRST DEGREE, willfully, unlawfully, and 

. '"" '' . <'~ '"' ~'"· L-; T 1 ~¥ ~, ,~n ehn ric~t-h ~f ."Ti<'Ot<'MV T 0'0' !oTOt>" 

5 a human being, during the commission ot the crime of Arson, said 

6 death occurring on October 31, 2006. 

7 I understand the charge(s) against me and that: the elements 

0 o!' ffie OITense\_) wnlffi ffie --s-tate wo\.JICfl1ave To prove beyond a 

9 reasonable doubt at trial are tr.at on the 31st day of October, 2C06, 

10 or thereabout, in the County of Washoe, State of Nevada, I did, as to 

' 1 t"~n~t- VTTT HT 'T'U!<' !<'TRC:'T' !Wi'!R!<'!<' ,,,;11 f., 11 v "n1 ~'"fnll u ~nCI 

12 with malice aforethought, kill or cause the death ot DIANA BARBARA 

13 POCHINI, a human being, during the commission of the cr1.me of Arson, 

14 saldaeath occurring on October 31, 2006. 

15 5. I admit the facts which support all the elements of the 

16 offenses by pleading guilty. I admit that the State possesses 
I 

' ~ -~~- •. 1 ' . -' ' ' ' "Y ·~·-c~va. • uavc 

19 considered and discussed all possible defenses and defense strategies 

19 with my counsel, including but not limited to, insanity, diminished 

20 mental caoacitv, intoxication lack of snecific or other criminal 

21 intent, alibi, that another person or persons committed the offenses 

22 and that the tire was accidentally caused, or otherwise not 

23 intentionally set by myself or any other person. I understand that 

~ ' 
""' 'uuLaL pL<:~L•aL _i.,.,uc UL .io"u"" wu.icu COU.la ·' :r .. 

25 have been raised at trial are waived by my plea. 

26 Ill 
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0 l 6. 1 understand that the consequences of my plea of 
0 
Ul 
---.1 

2 guilty, as to Count I FIRST DEGREE ARSON, are that I may be 
<D 
10 3 imprisoned for a minimum period of two and a maximum period of 

_£_ ·_s,_ 

' ··~. -· uLQ~C ~CtJUL~" 'L OL ... orreCLlOns ana tuat 

5 I am eligible for probation. I may also be fined up to $l5,000.00. 

6 I understand that the consequences of my plea of guilty, as 

7 to Count II MURDER IN THE FIRST D~ a ne that I ..1lla1L h~ i mnY i . "' 
8 for a period of life with or without the possibility of parole or for 

9 a definite term of fifty years in the Nevada State Department of 

10 Corrections and that I am not eligible for probation. I understand 

11 __t:_h_at:_ _j_£_ -l- olio _£' _, __,_. 
~ ~---,-- ~~~"'"""~ w~ "" .Jie -, 

12 possibility of parole, or for a definite term of fifty years 1 

13 e:i.igibility for parole begins when a minimum of twenty years has been 

l4 served. 

15 I understand that the consequences of my plea of guilty, as 

16 to Count III MURDER IN THE FIRST DEGREE, are that I may be 

'~ .. , ·---~"' ~u~ o <'"r~ou o~ J.1<e w1tn or Wlthout the possibility of 

lB parole or for a definite term of fifty years in the Nevada State 

19 Department of Corrections and that I am not eligible for probation. 

20 I undeJ::.><t,.nrl rhat LE._t_• • 1 _£_' _, 
'-~ .:. .. ,_. • .:.~u•uucuL wiLu -' 

21 the possibility of parole, or for a definite term of fifty years, 

22 eligibility for parole begins when a minimum of twenty years has been 

23 served. 

~ 

L uuuerSLaflu l:flat tne consequences of my plea of guilty, as 

25 to Count IV MURDER IN THE FIRST DEGREE, are that I may be imprisoned 

26 for a period of life with or without the possibility of parole or Eor 
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[;) 
:0 
1-'· 
1./l 
1-'· 
10 

~ 
0 1 a aer1n1ce term or t I_t_ty years in the Nevada State D<=£artment of 
0 
Ul 2 Corrections and that I am not eligible for probation. I understand -....] 
<D 
w 3 that lf the penalty is fixed at life imprisonment with the 

'-" '-l . ·" Lv• ~ ~~.~--~c~ ~<=rm OL Ll.L,y years, . " ' 
5 eligibility for parole begins when a minimum of twenty years has been 

6 served. 

7 I understand that the rnnAPn .~ ,, nf' mv~ ,. ; 1 
-" ' 

8 to Count v MURDER IN THE FIRST DEGREE, are that I may be imprisoned 

9 for a period of life with or without the possibility of parole or for 

10 a definite term of fifty years in the Nevada State Department of 
1 1 ... """ uvc =~~,~~~~ .ur proua,lon. ~ unaerstand 

12 that if the penalty is fixed at life imprisonment with the 

13 possibi 1 it y of parole, or for a definite term of fifty years, 

14 eligibility for parole beqins when a minimum of t:wenb.L. ·~o 1-- ).. 

15 served. 

16 I understand that the consequences of my plea of guilty, as 

·~ 
~.- ' "' r ~ "'" > are tnat I may be imprisoned "L 

' 
18 for a period of l1fe with or without the possibility of parole or for 

19 a definite term of fifty years in the Nevada State Department of 

20 Correc_t_inn<: anrl t.h;U:..l , .. > 1 . Lhl " - " ~ UHU'OL~'aUu 

21 that if the penalty is fixed at life imprisonment with the 

22 possibility of parole, or for a definite term of fifty years, 

23 eligibility for parole begins when a minimum of twentv vP"r"' h"" h 

~- u<or"eu. 

25 I understand that the consequences of my plea of guilty, as 
26 to Count VII MURDER IN THE FIRST DEGREE, are that I may be 

8 
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2 
0 1 imprisoned for a period of life with or w1tllout the poss1bil1ty of 
0 
Ul 

2 parole or for a definite term of fifty years in the Nevdda State 
-....] 
<D 
,p } Department of Corrections and that r am not eligible for probation. 

4 I unoerst:ano t:nat: 1r t:ne penalLY 1s LLxeu aL LH." .c"'l'• ln.. W.CLU 

5 r:he possibility of parole, or for a definite term of fifty years, 

6 eligibility for parole begins when a minimum of twenty years has been 

-, ' 

8 I understand that the consequences of my plea of guilty, as 

9 to Count VIII MURDER IN THE FIRST DEGREE, are that I may be 

10 imprisoned for a period of life with or without the possibility of 

.Ll paro.Le or ror a aerinHce cerm 01: r i ucy years 1n Lne 1'evaaa "Lace 

12 Department of Currections and that I am not eligible for probation. 

l3 I understand that if the penalty is fixed at life imprisonment with 

14 the nr.ssibi lit:v r.f ~ ,1 r.r fr.r ~ nPfinit'P t'prm r.f fifrv 'm~rQ 

15 eligibility for parole begins when a minimum of twenty years has been 

16 served. 

~I I understand that the consequences of my plea of guilty, as 

18 to Count IX MURDER IN THE FIRST DEGREE, are that I may be imprisoned 

19 for a period of life with or without the possibility of parole or for 

~(\ 
o Ad''-' •~ •~-- ~• <' • "" 

_,. 
H. _, 

~- ~ ·" 

21 Corrections and that I am not eligible for probation. I understand 

22 that if the penalty is fixed at life imprisonment with the 

23 possib1lity of parole, or for a definite term of fifty years, 

-<'i e.L19l.Dl.Llt:y ror parole beg1ns when a m1n1mum of twenty years has been 

25 served. 

26 Ill 
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~ 
0 1 I ur.derstand that the consequences OI my p1ea 01 CjU~lLy, ct:; 

0 
Ul 

2 to Count X MURDER IN THE FIRST 
-....] 

DEGREE, are that I may be imprisoned 

<D 
Ul 3 for a period of life with or without the possibility of parole or for 

-
~ ~ .. a uE•1nh.e ~c••" v• ·~·~r J¥~·-~ -~ 

5 Corrections and that I am not eligible for probation. I understand 

6 that if the penalty is fixed at life imprisonment with the 

7 nCJsR i hili r.v of narole or for a definite term of fifty years 

8 eligibility for parole begins when a minimum of twenty years has been 

9 served. 

10 I understand that the consequences of my plea of guilty, as 

'" '-u '-uun~ Ai i>' •n~ •·•~v• ' ~· c c ·~ ~ • "~~ •= '"'<-'' ~vuu~~ 

12 for a period of life with or ~ithout the possibility of pa:::ole or for 

l3 a definite term of fifty years in the Nevada State Department of 

14 Corrections and that I am not elioible for orobation. I understand 

15 that if the penalty is fixed at life imprisonment with the 

16 possibility of parole, or for a definite term of fifty years, 

1 I e1191D11~cy ror parole oeg1ns wnen a m1n1mum or twenty years nas been 

18 served. 

19 I understand that the consequences of my plea of guilty, as 

~" 
,, ,,_ VTT HT 'l'Ut:' t:'TOC'l' ,_,. ',_ T .. 

' -, 

21 imprisoned for a period of life with or wit:.hout the possibility of 

22 parole or for a definite term of fifty years in the Nevada State 

23 Department of Corrections and that I am not eliqible for probation. 

24 I unaerstand that if the penalty is fixed at life imprisonmenl with 

25 the possibility of parole, or for a definite term of fifty years, 

26 Ill 

I lC 
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2 
0 1 elioibility for parole begins when a minimum of twenty years has been 
0 
Ul 

served. -....] 2 
<D 
0' 3 I understand that the consequences of my plea of gL:ilt.y, as 

4 to Count Jl.l11 lN TJ:tJ;:; rlK:::.l ' 
are cnat 1 may ne 

5 imprisoned for a period of life with or without the poss1bility of 

6 parole or for a definite term of fifty years in t.he Nevada State 

, ·mont' ~i' ·ir.n~ ~nrl rh;or T rom Pnt' P1 inihlo i'M~ > t' i MM 

8 I understand that if the penalty is Eixed at life imprisonment with 

9 the possibility of parole, or for a definit.e term of fifty years, 

10 eligibility for parole begins when a minimum of twenty years has been 

~~ ot:LVt:U. .Lll<: >;"liLt:llC<: 011 t:dCll ccOuac may ue concurrenc or consecuclve 

12 to each other. 

l3 7. In exchange for my plea of guilty, and pursuant to this 

, 4 n1 "'"' ;w rhP ~,...,,_., wi 11 nnt- fi 1"' nr n' ·~"o >-ho -'~'"' ~ , , .. . . . 
15 I underst.and and agree that. if I do not plead guilty t.o First. Degree 

16 Arson and twelve counts of Murder in the First Degree, or if I at any 
I 

1 I t1me cna11enge my conv1ct1on or sentence and am successful, the State 
-

18 reserves the right. to file and 12ursue the death penalty. For this 

19 purpose, I hereby waive any right I may have under Supreme Court Rule 

~n ~","' .. .L ~- ~" -~ .., L 

21 death penalty within thirty days of the filing of a criminal 

22 Information. 

23 I agree to be sentenced by a sinqle Judae nursuant to NRS 

24 17 5 . 5 52 (l) (c) . I waive any right to have a jury decide the penalty 

25 for any of these offenses. 

26 Ill 
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0 1 In exchange for my plea of guilty, the State, my COUD;:::n ...... 
0 
Ul 2 
-....] and I r.ave agreed to recommend the following: Both parties shall 
<D 
--.13 recommend a minimum sentence of 6 years and a maximum sentence of 15 

'l years on counc .1 ".1K::>1 Ull '-.UUIIC,; .l.l Lurougn A.l.l.l 

' 
5 MURDER IN THE FIRST DEGREE, the parties shall recommend a sentence of 

6 life without the possibility of parole on each count. The sentences 

., 
" "r.nn ~11 rho -• -~ -~ ~·~ .>r., t-,-, rnn ~~~oa~ .. e;v,.lv wit-h "'""h 

8 and every other count. For this reason, neither my counsel nor I 

9 will present any evidence or argument Ln mitigation of these crimes 

10 at sentencing. I further understand and agree that the sentence on 

11 _acn ana every counc muse LUn cun:secuLive.1y co '"Y prior .. asnoe LOuncy 

12 

i \ 
conviction for MURDER IN THE SECOND DEGREE WITH THE USE OF A DEADLY 

13 WEAPON (C87-452), for which crime I was on parole during the 

14 commission of the inst "Tit ,-,f f en'"'q Th., C:r.>t-P will n,-,t- filP "n" 

15 additional criminal charges against me stemming from this arrest. 

16 8. I understand that, even though the State and I have 

1 I reacnea t:nls pl.ea agreement, t::ne ~tace lS reserv1ng tne r1gnt to 

18 present arguments, fact::.s, and/or witnesses at sentencing in support 

19 of the plea agreement. 

c.n n T -1 ·- "' T "' . '· . ,, ' ... 

21 matter, as determined by the Court_ 

22 10. I understand that the State, in its discretion, is 

23 entitled to either withdraw from this agreement and oroceed Wlth the 

24 prosecut1on of the original charges or be free to argue for an 

25 appropriate sentence at the t.ime of sentencing if I fail to appear at 

26 any scheduled proceeding in this matter OR if prior to the date of my 

12 
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~ 
(11 sentencing I am arrested 1.n any JUrlsOlCClon ror a VlO.ldL.lUll U1 .lGlW 
0 
012 OR if I have misrepresented my prior criminal history. I represent 
-....] 
<D 
OOJ that I have mult1ple felony and misdemeanor convictions all known to 

• T>T O'U" 
'± ~ue u~aLc, •u~•' ~ •~u 

5 DEGREE WITH THE USE OF A DEADLY WEAPON in Washoe County, Nevada. I 

6 understand and agree that the occurrence of any of these acts 

7 constitutes a material breach of my plea agreement with the State. I 

8 further understand and agree that by the execution of this agreement, 

9 I am wa1v1ng any right I may have to remand this matter to Justice 

10 Court should I later be permit ted to withdraw my plea. 

.L 
ii ... . -U~~U~ ~· ., 

"' u 

12 the plea agreement stated herein, any counts which are to be 

13 dismissed and any other cases charged or uncharged which are either 

l4 to be dismissed or not oursued bv the State mav be considered bv the 

15 court at. the time of my sentencing. 

16 12. - understand that the Court is not bound by the . 
.l f agreemenL 01 ~ne parLleS anu Lnac. Lrte mai.-Ler 01 sentenc1ng lS CO De 

18 determined solely by the Court. I have discussed the charge(s), the 

19 facts and the possible defenses with my attorney. All of the 

')(l 'nn rinht-c '~ i uor Ar ' .ht- Q .1 Q ; hl • 1 .. ' rl 
' 

21 consequences, have been carefully explained to me by my attorney. I 

22 am satisfied with my counsel's advice and representation leading to 

23 this resolution of my case. I am aware that if I am not satisfied 

..<'i w1tn my counse.1 I snou1a aav1se tne Court at tnis time. I believe 

25 that entering my plea is in my best interest and that going to trial 

26 is not in my best interest. 
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~ 
0 l 13' I understand that this plea and resulting conviction 
0 
Ul 

2 have adverse effects residency in this country if I --.1 may upon my am 
<D 
<D 3 not a U. s. Citizen. --

.. ~-. . ~ OLLer my p ... ea Lree.cy, VO.J..UDLar~.Ly, ~now1ng.cy anu 

5 with full understand1ng of all matters set forth in the Information 

6 and in this Plea Memorandum. I understand everything contained 

7 wirhin rhi« 

B 15. My plea of guilty is voluntary and is not the result 

9 of any threats, coercion or promises of leniency. 

10 16. I am signing this Plea Memorandum voluntarily with 

...... auvlC~ OL LDUnse.c, unuer no uuress, coerc1on, or prom1ses or 

12 leniency. 

13 DATED this ;c;-f{ day 
' 

of /).t.·n/-t;(•>VJ ' -?t"t?. 

14 
~ v 

15 DEFENDANT 

16 

... ' Attornev Witnessina 

18 

c;)7A ~1 tj / (.L~. 
Defendant's Signature 

19 
Prosecuting Attorney 

?0 

21 Ill 

22 Ill 

23 Ill 

-<-. I I I 

25 Ill 

26 Ill 

1> Pt>T DM ''T'Trm mm CTlH''T' "'" ""' Q ~ o nn '0" 
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00 
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10 

, ' 

12 

13 

14 

15 

16 

.!. 

18 

19 

20 

21 

22 

23 

25 

• • 
Tne unaers~gneaa::>es nereoy aLT~rm TTiat the preced~ng 

document does not contain the social security number of any person. 

DATED this /1-M. day 

I il . 
Prosecuti~ Attorney 7 

26 12193347 
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]'--') • 00 
.. 

.'-. ~ 
:0 

f·u r .... n.. :,.. .. o~~~n ... •( .. ( .... .. :.·.;:;.y 1-'· 
M-.. iJuQ ~·.~~.\. ~...r...,_~,~.._ 1./l I VER 

rrD 1 '7 ?RR~ ":l ~I:J. • •II\ 1-'· 

2 2 w:; 1 l{JCI roURT St~:Jti.E'I Cl. ,;,..:IJ-.a.-:-; .. !'..!. r.ir..;;i 
0 3 ·~· II T .~ l'iA: £'. ~ ~ 

0 
Al.AND.t.IM SR L!ITV' Ul 4 THE STATE OF NEVADA, ) 00 

0 
10 5 Plaintiff,· Case No. C204775 

£ 

ueptNo. IX 
7 

8 
JAMES A. SCHOLL, 

9 
Defendant. 

lh .. 
SPECIAL 

II VERDICT 

12 
We, the Jury in the above entitled case, having found the Defendant, JAMES A. 

lJ J of COUNT 7- MlTRnF.R ()F__TIIR .. 
""" "'" 14 

aggravating circumstance or circumstances which have been checked below have been 
15 established beyond a reasonable doubt. ! 
16 )( Tha - ·. •- ~.~. 

";T wno me Is 
• I . will have been convicted of a felony involving the use or threat of violence to the 
18 

person of another, to-wit: Count 3 of the lnfonnationcharging the Defendant with Robbery 
19 With Use ofa Deadly Weapon. 

:.w )( Tha -~ .r., 
'" ua "'" ---

21 DATEDotLuVo"""N""""'""'_fL_dayorF~ 
22 

I· 
71 

/ _., 
24 Jol -~----25 

26 

':)7 

28 

- . 
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!-'· 
1./l 1 VER 
1-'· 
10 2 

r·· -·-:; :7.,:; r- -,;-., · - - · ·· ... ~ . . "i..,.... • .. ~ ~ • . 0 j 

;\;fb~::::~ 
0 
Ul 4 
00 
0 5 w 

DISTRICT COURT p-::;,._.s~L ... -_. l 6 -"'>. 
''I, I'IGVI\Uf\ 

7 

8 THE STATE OF NEVADA, ) 

9 Plaintiff, Case No. C204775 ' 
1n -v•-

vo;pl NO. lA 

II 

12 
JAMES A. SCHOLL, 

Defendant. 
" 
14 

SPECIAL 
15 VERDICT 

16 We, the Jury in the above ·,,, ·-' r.ao~ } r, .... .. ~ ·"· 
-~ -- ' A. ,., 

, vuiny 01 ~vuN 1 1 • MURDER OF THE FIRST DEGREE, designate that the 
18 mitigating circumstance or circumstances which have been checked below have been 
19 established. 

/ 
"'V {I) I{ The murder w"' .... uha . 1. 

"~~ -· Wa.> ~uu"' u.e inuuence 
21 of extreme mental or emotional disturbance; 

22 (2) ~ The Defendant suffered as a child and young adult with emotional 
23 d" •ahililiP<" 

/ 
.('I (3) 1\ The Defendant has no significant prior criminal history; 
25 (4) x At the time of the commission of the crime, Defendant was under the 
26 influence of controlled substances or alcohol; 

27 _ill_ v At_ ~ 
...,.,,enuanL Was uuu.s( Into a position of . , ' .. ., -eo~, • 

28 adulthood and was ill-equipped to handle those responsibilities; 

--
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~ . • • .. ~ 
.Y 

00 

~ 
:0 

(6)_2(_ 1-'· I Any other mitigating circumstances. 1./l 
1-'· 

2 10 

2 
0 

~ \)Ill 'c. II.. 1'\ "' I , '-n. --;;J 
0 

4 ~ • .e_ ~ 1
1 
D ~ A'n.,J Ct If\ I~ C\A I \...ll(kN 

Ul 
00 
0 
,p 5 

6 

I 

8 

9 DATED at Las Vegas, Nevada, this J:L. day of February, 2006. 
lU 

---- :---
11 7,5 
12 t-~ .. :~ 

n 

14 

15 

16 

17 

18 

19 
~~ 

21 

22 

23 
~ 

25 

26 I 
I 
I 

.t./ 

28 
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00 

Lli' 
. . 

r:·~ ~·- ... ·-.. r-· , ... ~r1o•~ .. :0 
I VER 

~.::.,.: ..... ~<~>w ' .... · •••• • .. v'~-........ 
.•. J 

1-'· 

FEB 1 7 2006 ~$"~ 
IJl 
1-'· 2 

~ ... T. "''/"' ~··-·. -.. , . ; ;Jj_·:~ -..;, .... ~ ,. . .. ~.ia· · 1 

10 

.L1J...JI.J;t_\u....ri,. ~ 
i:1 3 

~all 0 

ALAN PAUL tlo.imi "'8R DI:E;;»IIfV 
0 .. 
Ul 
00 5 

DISTRICT COURT 
0 

CLARK COUNTY, NEVADA 
0' 

6 

~ 

8 
THE STATE OF NEVADA, 

) 

9 
Plaintiff, 

Case No. C204775 
-vs-

..lLl n u.r. . . . ·-· ... 
II JAMES A. SCHOLL, 

12 Defendant. 

13 

-U1 ~ ---- . 
15 We, the Jury in the above entitled case, having found the Defendant, JAMES A. 

16 SCHOLL, Guilty of COUNT 7 - MURDER OF THE FIRST DEGREE and having found 
that the aJW:ravatina ' 

. _ _:. ___ ,s,ances outweigll_ WJy miti -
- -· 

•• 
~:rcumstances impose a sentence of, 18 

19 

20 A definite term of I 00 years i~riso 
...with.·' . . '"" .... - . ·-·_._ 

"" .. 
o, .. v years has been served, . -~-

Life in Nevada Department of Corrections With the Possibility of Parole. 22 

23 X Life in Nevada Department of Corrections Without the Possibility_ of Parole. 
n. 

~4 

DATEDol Lu v,.., No. ....... /) "'' ofFo~ 25 

- ~ 26 

rr 
<.. 

"0 
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. : .... 00 ~ • fii' 
:0 

1 in his possession, or under his control, a weapon, to-wit firearms, the said 10SE MANUEL 
1-'· 
IJl 
1-'· 2 VIGOA, aka Jose Manuel Yigoa-Percz: being an ex-felon, having in February, 1991, been 10 

F1. 3 n. ""•'- • "-""aine, Uismounon ot CocaJDe, .w ....... w 0 
0 4 Possession of Cocaine With Intent to Distribute, and Assault Upon Federal Officers, in the Ul 
-....] 

5 United States District Court for the District of Nevada, in Case No. CR-S-90- J 64-P .P. {LCL), 
0 
0 

6 a felony under the laws of the State of Nevada. ., l"f'III>JT • 
_, 

.• "''" v"'" ur" ,y 
·~·~ 

8 did, on or about 20th day of September, 1998 then and there wilfully, unlawfully, and 
9 feloniously take personal property, to-wit: U.S. Currency and a Smith & Wesson .38 revolver, 

• : ;:)erial !'10. i765,!:rom the person of WE .,,...~, 

nT ;., \.' 
•u 

' II by means of force w violence, or fear of injury to, and without the consent and against the will 
12 of the said WERNER BOEHNKE, said Defendant using a deadly weapon, to-wit: a firearm, 
13 during the commission of said crime· ~ ~- '- · onA "'""' l 'R ~ .,,.,n·~~ .. 
1. ; ........ omer m me commiSSIOn of said act~; by acting in concert with each other; and/or 
-~ -· 
15 being present before during and after said crime; and/or Defendant and OSCAR SANCHEZ 
16 CISNEROS directly or indirectly counseling, encouraging, assisting, commanding, inducing or 
II superv~smg the actions of the other: and/or De and Q~rAV ~A· 

18 acting pursuant to a Conspiracy to Commit Robbery and/or Murder. 
19 COlJNI 5- ROBBERY WITii USE OF A DEADLY WEAPON 
20 did. on nr ahnnt 20th rln. ,r" 1000 -~ y,ana • ' 

, ............ ., ·1· 
~I lc:Jomously take personal property, to-wit: U.S. Currency and a Smith & Wesson .38 revolver, 
22 bearing Serial No. #BDE5765, from the person of BRIAN LANE, or in his presence, by means 
23 of force or violence, or fear of injury to, and without the consent and against the will of the said 
24 BRIAN LANR ujd. ,.,; • "' , ,..,..;_.,g me COmmlSSIOn -.. ·~ ...... 
25 of said crime; Defendant and OSCAR SANCHEZ CISNEROS aiding or abetting each other in 
26 the commission of said acts by acting in concert with each other; and/or being present before 
?"7 -'.A :.o • .. -·- ~ ..... ~, -·- ~· JJCienOillll anu ' HEZ CISNEROS, directly or 
28 indire.ctly counseling, encouraging, assisting, cormnanding, inducing or supervising the actions 

-3- P~WJ'llOCS\lNF\1 00'11 09JS0413. WPD\lqh 
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·;:· •• ·~ 00 

?;; 
:0 

1 of the other, and/or Defendant and OSCAR SANCHEZ CISNEROS acting pursuant to a 
1-'· 
1./l 
1-'· 2 Conspiracy to Commit Robbery and/or Murder. 10 

~ 3 rn1 Thfl'_,; _ A.........,~ ....... 'U1 UMTU T ,..,,., ,...r. A ,-..,., 
~v~ ~• •• .... -~~ .. 0 

0 4 did, on or about the 28th day of June, 1999, then and there, without authority of law and Ul 
--.1 s malice aforethought, wilfully and feloniously attempt to kill DONALD BOWMAN, a human 0 
I-' 

6 being, by shooting at and into the body of said DONALD BOWMAN, with a deadlv weaoon. 
7 tO-"'';i' ,_ . ~· .,, 

. g ~enaJ No. 1.,;ML,}IS4US . - , 
8 and/or Norinco Mak 90 assault rifle, bearing Serial No. 616488; Defendant JOSE MANUEL 
9 VI GOA, aka Jose Manuel Vigoa-Pcrcz, and OSCAR SANCHEZ CISNEROS directly 

11\ .. 
•FAELDUARTE andOSCARSA ;-uu~-, : ..,.,.enaant, r. 

11 CISNEROS, aiding or abetting each other in the commission of said acts by acting in concert 
12 with each other; and/or Defendant, PEDRO RAFAEL DUARTE and OSCAR SANCHEZ 
13 CISNEROS, being present before duri112 and after said crime: ~ ,, "" .J.'. _,_ >I'\ 

1 D > "' .. ·UT 

, directly or indirectly counseling, 
. 

-~ .. ·~- ,.., ...... 
·~ 

15 encouraging, assisting, commanding, inducing or supervising the actions of the other; and/or 
16 PEDRO RAFAEL DUARTE driving the getaway vehicle; and/or Defendant, PEDRO RAFAEL . , ~J c ana CISNEROS actina pursuant to a C · tn .-.. 

18 Robbery and/or Murder. 

19 CO\ !NT 7 • A TIEMPT MURDER WITH USE OF A DEADLY WEAPON 
20 did, on or about the 28th dav of June. \QQQ th ..... Ann •" .I 

~·- -·-
~· ...... ; .. e aJorewougn<, wuruuy ana teloniously attempt to kill CHARLEY FICHTER, a human 
22 being, by shooting at and into the body of said CHARLEY FICHTER, with a deadly weapon, 
23 to-wit: firearms: Glock Model 21 semi-automatic firearm, bearing Serial No. CMZ184US 
.l4 and/or Norinco Mak 90 assault rifle. ~ · q,.,.;al Nn "'' ""'1111· ... Tne>c ~ • A .. rr · , 

··~~-
25 VIGOA, aka Jose Manuel Vigoa-Perez, and OSCAR SANCHEZ CISNEROS directly 
26 committing said acts; and/or Defendant, PEDRO RAFAEL DUARTE and OSCAR SANCHEZ 
27 !OS .. 

-L .~ .~ 

u~ ... ; .. """' oy acring 1D concen •• "' -•w 
28 With each other; and/or Defendant, PEDRO RAFAEL DUARTE and OSCAR SANCHEZ 
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'. ·-00 4 • 
_[;;' 

:0 1 CISNEROS, being present before during and after said crime; and/or Defendant, PEDRO I-'· 
IJl 
I-'· 2 RAFAEL DUARTE and OSCAR SANCHEZ CISNEROS, directly or indirectly co\IJISeling, 10 

i:1 3 . . .. 
. o• we ou.er; anwor • -r .. ~ ... " ...... 0 

0 4 PEDRO RAFAEL DUARTE driving the getaway vehicle; and/or Defendant, PEDRO RAFAEL Ul 
-----1 5 DUARTE and OSCAR SANCHEZ CISNEROS acting pursuant to a Conspiracy to Commit 
0 
10 

6 Robbery and/or Murder. 

7 (;Ol_!N"rR A.....,..., •~t>. ,. ~·· 
-~Y W-.. <&>u ~u~VIC ~ 

8 did, on or about the 28th day of June, 1999, did then and there wilfully, unlawfully and 
9 feloniously attempt to take personal property, to-wit: U.S. Currency, from the person of 

1 n. ..-.~' ' ' ". uv w JVUU"', or m rus presence, oy means ot' force or violence or fear of iniury tn anrl 
•v 

11 without the consent and against the will of the said DONALD BOWMAN, Defendant using a 
12 deadly weapon, to-wit: firearms: Glock Model 21 semi-automatic firearm bearing Serial No. 
13 CMZ184US and/or Norinco Male 90 assault rifle.. L ~...;,.1 Nn li01 .:A Oil _.__ · •L -· 
·~ , v• ~ .. ;u ..,.;.,..,; oy I.JC:Ienoant, • · KMAEL DUARTE and OSCAR SANCHEZ 
IS CISNEROS shooting at the said victim for the purpose of obtaining U.S. Currency from the 
16 annored truck; and/or Defendant, PEDRO RAFAEL DUARTE and OSCAR SANCHEZ 

, Biamg or abetting each other in the commission . w:tsh" . ;,. 1 , ..... .,.~. -. -18 with each other; and/or Defendant, PEDRO RAFAEL DUARTE and OSCAR SANCHEZ 
19 CISNEROS, being present before during and after said crime; and/or Defendant, PEDRO 
20 RAFAEL DUARTE and >R <:: ........ 

~· • .. • 
"' encouragmg, ass1stmg, commanding, inducing or supervising the actions of the other; and/or 
22 PEDRO RAFAEL DUARTE driving the getaway vehicle; and/or Defendant, PEDRO RAFAEL 
23 DUARTE and OSCAR SANCHEZ CISNEROS acting pursuant to a Conspiracy to Commit 
24 Robberv and/or 

25 COUNT 9 - ATTEMPT ROBBERY WITH USE OF A DEADLY WEAPON 
26 did, on or about the 28th day of June, 1999, did then and there wilfully, unlawfully and i 
?7 "-'- _,_ 

-•- .- -r .. J, 10-wi1: u.;:,. currency, rrom the person of w -v. 

I 
28 CHARLEY FICHTER, or in his presence, by means of force or violence, or fear of injury to, and 
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'. ·- ~ 00 

f\1 
':o 

1 without the consent and against the will of the said CHARLEY FICHTER, Defendant using a 1-'· 
1./l 
1-'· 2 deadly weapon, to-wit: firearms; Glock Model 21 semi-automatic firearm with Serial No. 10 

~ '>. ~ '"I Rd.! I~ .• H. " U~L Oil _, 
~A n CO. '-' >..T. £0LAOO -'· ' •• 

0 • •vv0 v "'~ 

0 4 commission of said crime; by Defendant, PEDRO RAFAEL DUARTE and OSCAR SANCHEZ Ul 
-----1 

5 CISNEROS shooting at the said victim for the purpose of obtaining U.S. Currency from the 0 
w 

6 armored truck; and/or Defendant, PEDRO RAFAEL DUARTE and OSCAR SANCHEZ ., 
~f'\<1. ;,.!; -· ·•L • •• ~ .. .L 

' ·o v• ... , .. ""'~ u1 ,m .. _ 

8 with each othc:r; and/or Defendant, PEDRO RAFAEL DUARTE and OSCAR SANCHEZ 

9 CISNEROS, being present before during and after said crime; and/or Defendant, PEDRO 

"' n •~ '~• "" ov ........... 
~--· , mrecuy or mwrecuy counseling, 

11 encouraging, assisting, commanding, Inducing or supervising the actions of the othc:r; and/or 

12 PEDRO RAFAEL DUARTE driving the getaway vehicle; and/or Defendant, PEDRO RAFAEL 

13 DUARTE and OSCAR SANCHEZ CISNEROS acting pursuant to a Consniracv to Commit 

'. Jo.L --"-"- . 
15 COliNT 10 -ATTEMPT ROBBERY WITH USE OF A DEADLY WEAPON 

16 did, on or about the 28th day of June, 1999, did then and there wilfully, unlawfully and 

1 I te1omous1y anempt to take personal property, to-wtt: U.S. Currency, from the person of 

18 RANDY EASTON, or in his presence, by means of force or violence, or fear of injury to, and 

19 without the consent and against the will of the said RANDY EASTON, Defendant using a 

20 deadly WCB.J)Q!l, to-wit: firearms: ~· -H .. .l-1~, . ~ 
1 with ~...-ial...hln.. 

"'' I"'ML.. anator Nonnco Milk 90 assault rifle, Bearing Serial No. 616488, during the 

22 commission of said crime; by Defendant, PEDRO RAFAEL DUARTE and OSCAR SANCHEZ 

23 CISNEROS shooting at the said victim for the pw-pose of obtaining U.S. CUirency from the 

24 armored truck: and/or RAFAFT 01' -~~- ~n.-1 f'\<l.r'A'D <;lA ;7 

25 CISNEROS, aiding or abetting each other in the commission of said acts by acting in concert 

26 with each othc:r; and/or Defendant, PEDRO RAFAEL DUARTE and OSCAR SANCHEZ 
,., r'l C'h.ll:'D 1"\Q 1. • J. . 

' -.. u"""6 ~•u ""~' D"'" w• ""~• • 
28 RAFAEL DUARTE and OSCAR SANCHEZ CISNEROS, directly or indirectly counseling, 
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" •• ~ ; 

00 

.f\1 
:0 1 encouraging, assisting, commanding, inducing or supervising the actions of the other; and/or 1-'· 
1./l 
1-'· 
10 

2 PEDRO RAFAEL DUARTE driving the getaway vehicle; and/or Defendant, PEDRO RAFAEL 

~ 3 DIIAJtTE and OS.(' AD S.A li\~ a,..hftn ...... ,., .. 
0 

--~ • 
0 4 1 Kobbery ana/or Murder. 
Ul 
--.1 5 COUNT 1 I -POSSESSION OF FIREARM BY EX-FELON 0 
,p 

6 Defendant JOSE MANUEL VI GOA, aka Jose Manuel Vigoa-Perez, did, on or about the 

7 28th dav ot 1 QQQ th .. n •ml thPTP ""'--"- . " .. ,,I ,_, _,_ 
.L . L' . -n ...... 

8 possession, or under his control, a weapon, to-wit: Norinco Mak 90 assault rifle, bearing Serial 

9 No. 616488, the said JOSE MANUEL VIGOA, aka Jose Manuel Vigoa-Perez being an ex-felon, 
lf\ L .. .,._, 

""" ' .L- .. iu, .n.ent to u1smoute "0 , un, u...., .. . v• 'lU • 

II Cocaine, Distribution of Cocaine, Possession of Cocaine With Intent to Distribute, and Assault 

12 Upon Federal Officers, in the United States District Court for the District of Nevada, in Case No. 

13 CR-S-90-164-PMP (LRL), a felony under the laws of the State of Nevada. 

1.4 {'()l.IJlJ"''....U . 1"\L' 'CTD 1:'-A.D..Jo..L ~-. .,." .,..,.. ~~' .. ~~-
15 Defendant JOSE MANUEL VlGOA, aka Jose Manuel Vigo~Perez, did, on or about the i 

16 28th day of June, 1999, then and there wilfully, unlawfully, and feloniously own or have in his ... 
, IU' wit; UIOCK MOCleJ .t 1 SeiDJ-aUtOmatic . ' > V> WIUW IU. . .. 

' 
18 bearing Serial No. CMZ184US, the said JOSE MANUEL VIGOA, aka Jose Manuel Vigoa-

19 Perez being an ex-felon, having in February, 1991, been convicted of Conspiracy 10 Possess 

20 With Intent to Distribute Cocaine, Distribution of Cocaine, Possession of Cocaine With Intent 
..,, ...... 

. vu1cers, in me unnea ' JJJstnct Court tor the ' couu '-'1"'" 

22 District ofNevada, in Case No. CR-S-90-164-PMP (LRL), a felony under the laws of the State 

23 of Nevada. 

.... . . I Ul' :ST VEHICLE 

25 did, on or about the 28th day of June, 1999, then and there wilfully, unlawfully, and 

26 feloniously possess a stolen motor vehicle wrongfully taken from CURTIS YVONNE LEWIS, 

27 while in the nossession of K PA 1\ITPJ I f\ . - • 1Q()<; ,, 1) ,,!, 

• 
•o Y- •• , and stolen Nevada License Plate No. 294-HNS, which Defendant 
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;:;, 
:0 

1 knew, or had reason to believe, had been stolen. 1-'· 
1./l 
1-'· 2 CO! !NT 14- BURGLARY WHILE IN POSSESSION OF A FIREARM 10 

~ ':\ did nn nr .~ "' tl.a 11 tl. Aou ~ ~ 
_, 

1000 tl. ..... _, -~ _, 
0 

-, -, - , .. , ' ... -··-
0 4 I feloniously enter, with intent to commit robbery and/or murder, while in possession of a firea.nn, Ul 
-----1 5 that certain building occupied by MANDALAY BAY HOTEL, located at 3950 Las Vegas 0 
Ul 

6 Boulevard South, Las Vegas, Clark County, Nevada. 

7 f'()J 1NT I <; • r.-r: t:TDt A THo A 1lV >:;V_ t:>:;T •• 
' 

8 Defendant JOSE MANUEL VIGOA, aka Jose Mlllluel Vigoa-Perez, did, on or about the 

9 11th day of October, 1999, then and there wilfully, unlawfully, and feloniously own or have in 

"' I L' 
, me sa1a JV.:>r. lVli\.N ur.J.. -y u• wu IU~ ' .. -..- . ·~""' 

ll VIGOA, aka Jose Manuel Vigoa-Perez being an ex-felon, having in February, 1991, been 

12 convicted of Conspiracy to Possess With Intent to Distribute Cocaine, Distribution of Cocaine, 

13 Possession of Cocaine With Intent to Distribute, and Assault Upon Federal Officers, in the .. I <'• . ~ ~ .. . . -~ . - ·'-'V"'l <VI U"' , u• , u. .._..,...; l'OU. \..l'C·»· ' ..•• - ~..........," 

15 a felony under the Jaws of the State of Nevada. 

16 COl !NT 16 • ROBBERY WITH USE OF A DEADLY WEAPON 

J( oia, on or aoout tne 11th aay o1 UCtooer, 1 ~~. tnen and there wilfillly, unlawfillly, and _ 

18 feloniously take personal property, to-wit: U.S. Currency and Smith & Wesson .38 caliber 

19 revolver, bearing Serial No. CCf5873, from the person of KYLE CARNEY, orin his presence, 

20 by means of force or violence, or fear of injury to and without the consent and a11:ainst the_ will 

•• u1 u•" o.Uu "'1 ... ., .._r .. ~ ,.:,y, SIUQ uetenaam usmg a aeawy weapon, to-w1t: a hrearm, uunng 

22 the commission of said crime; Defendant and OSCAR SANCHEZ CISNEROS aiding or 

23 abetting each other in the conunission of said acts by acting in concert with each other; and/or 

44 oemg present betore durin!!. and after said crime· and/or Defendant and OSCAR SANCHEZ 

25 CISNEROS, directly or indirectly counseling, encouraging, assisting, commanding, inducing or 

26 supervising the actioru; of the other; and/or Defendant and OSCAR SANCHEZ CISNEROS 

27 :to ' '" ,.. •. n_LL .AI. • I • -
:lll 1// f 
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. •• 00 .....J • m 
::J 
1-'· 1 CffiJNT 17- ROBBERY WITH USE OF A DEADLY WEAPON 1./l 
1-'· 

2 did, on or about the 11th day of October, 1999, then and there wilfully, unlawfully, and 10 

~ , . 
._. lO-Wl\: u.;:,. Lurrency ann ~truth & Wesson .40 caliber 0 

J """" 0 
4 revolver firearm, bearing Serial No. EKZ8317, from the person ofKENNETil HUDERSKI, or Ul 

-....] 
0 .5 in his presence, by means of force or violence, or fear of injury to, and without the consent and 0' 

6 against the will of the said KENNETH HUDERSKI said~ ... ~- : usinll a "'' ·"· ..... 
• • 

' wi,; " un:arm, uuring tne comnuss1on or smd cnme; Defendmt and OSCAR SANCHEZ 
8 CISNEROS aiding or abetting each other in the commission of said acts by acting in concert 
9 with each other; and/or being pxesent before during and after said crime; and/or Defendant and ' 

10 OSCAR SANCHEZ CISNEROS directlv or . ,. 
, . 

11 commanding, inducing or supervising the actions of the other; and/or Defendant and OSCAR 
12 SANCHEZ CISNEROS acting pursuant to a Conspiracy to Commit Robbery and/or Murder. 
13 rnUNT 18- OF ~TnT .F.N. . J: 

1'1 <11<1, on or about the 11th day of October, 1999, then and there wilfully, unlawfully, and 
IS feloniously possess a stolen motor vehicle wrongfully taken from THRIFTY CAR RENTAL, 
16 376 Warm Springs Road, Las Vegas, Clark County, Nevada, to-wit: a 1999 Jeep Grand 
17 Cherokee. bcarinll · I Yf"l>l 00?? Hnit "'~t. .. ' . • nl. 

• 
18 which Defendant knew, or had reason to believe, had been stolen. 

19 COUNT 19 - FIRST DEGREE MURDER WITH USE OF A DEADLY WEAPON (OPEN 
?n 

MURDER) 

21 did, on or about March 3, 2000, then and there, without authority oflaw, with malice 
22 aforethought and premeditation and deliberation and/or by means of lying in wait and/or during 
23 the perpetration or attempted perpetration of Robbery, wilfully and feloniously kill RlCR A 'R n I 

?4 <::a, 1..< A vr. • "'"'"' " 
0 aL 8110 im0 UJC DOUY 01 ,\'OA -·· tM I LA<IU!;t Ul 

' 

25 SOSA, said Defendant using a deadly weapon, to-wit: a Norinco Mak 90 assault rifle bearing 
26 serial #616488 and/or Smith and Wesson .38 calibct firearm bearing serial# CCT5873, during 

~· we coiiUDlSSJon 01 swa cnme, aetenaant JOSE MANUEL VIGOA aka Jose u. .1 v; .h~ 

28 Perez, directly committing said acts and/or Defendant, OSCAR SANCHEZ CISNEROS and 
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·~ ·~ 00 
r;:;· 
:J 

l LUIS SUAREZ aiding or abetting each other in the commission of said acts by acting in concen 1-'· 
IJl 
1-'· 2 with each other; and/or Defendant, OSCAR SANCHEZ CISNEROS AND LUIS SUAREZ 10 

~ ' b<.in<> '- _,_ .L • 
,;a -~-

.... " ~ L'. 

• . ~~ 0 
0 4 CISNEROS AND LUIS SUAREZ directly or indirectly counseling, encouraging, assisting, Ul 
---.1 s commanding, inducing or supeiVising the actions of the other; and/or Defendant, OSCAR 0 
---.1 

6 SANCHEZ CISNEROS AND LUIS SUAREZ acting pursuant to a Conspiracy to Commit 
7 n .'-L 

~· '··- ~ --
8 

9 

COUNT 20- FIRST DEGREE MURDER WITH USE OF A DEADLY WEAPON {OPEN MURDER) 

1n ;!i;!, vu v• KUUU1 IVIii(Cu .>0 .tVUIJ, IDCD ana lDeTC, W!UlOUt authority of laW With maliCe 
11 aforethought and premeditation and/or by means of!ying in wait and/or during the perpetration 
12 or attempted perpetration of Robbery, wilfully and feloniously kill GARY DEAN PRESTIDGE, 
13 a human being, by shooting at and into the body of GARY DEAN P~ -~ .oa.id ~ .L'. ' 

lA , •v-_;,, a .-.orinco 'v"'"' )IV assawt nne beanng serial #616488 andloT -.. -~ 

15 Smith and Wesson .38 caliber fireann bearing serial# CCI'S873, during the commission of said 
16 crime, defendant JOSE MANUEL VI GOA, aka Jose Manuel Vigoa-Perez, directly committing .. ~u•u u~~ c ucaenoant, ~CISNEROS and LUIS SUAREZ aidin<> or 
18 abetting each other in the commission of said acts by acting in concert with each other; and/or 
19 Defendant, OSCAR SANCHEZ CISNEROS AND LUIS SUAREZ being present before, during 
20 and after said crime; and/or Defendant. OSC.AR c::.A"' ANn T 1 ne> Cll nr'7 

~· 

y counse1mg, cncouragtng, assisting, conunanding, inducing or supervising -· • Ul 

22 the actions of the other; and/or Defendant, OSCAR SANCHEZ CISNEROS AND LUIS 
23 SUAREZ acting pursuant to a Conspiracy to Commit Robbery and/or Murder. 
.t't t:UUNT :n- ROBBERY WITH USE OF A '~•"y WPt.Pnl\1 

25 did, on or about the 3rd day of March, 2000, then and there wilfully, unlawfully, and 
26 feloniously take personal property, to-wit: U.S. Currency, from the person of RJCHARD 
27 S.AMA Y()A S.OS.,i. - I.. I. .&"' . 

, or Jr::ar 01 injury to, ana , 'J Vl 

28 without the consent and against the will of the said RICHARD SAMA YOA SOSA, said. 
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. ·-00 ~ • 
. (:;: 
~ 1 Defendant using a deadly weapon, to-wit: a Norinco Mak 90 assault rifle, bearing Serial No. !--'· 
1./l 

616488 and/or Smith & Wesson .38 caliber revolver bearing Serial No. CCTS873, during the 
!--'· 2 
10 

10~1'1 M A Nl!FI. Vl[;Q.A o'l. 1 • ~ 3 commission of said crime· ~ · "· ~ · . ~ ., ... , ••vv 0 
utrecuy conumttmg swd acts and/or Defendant, OSCAR SANCHEZ CISNEROS and LUIS 

0 .. 
Ul 
-....] 5 SUAREZ aiding or abetting each other in the collllllission of said acts by acting in concert with 0 
00 

6 each other; and/or Defendant, OSCAR SANCHEZ CISNEROS AND LUIS SUAREZ being . 7 . oresent L • ·on..! .n ·~ "'' ..... ·"- ~. "'""''"" . 
' ' ·~·~ 

8 AND LUIS SUAREZ directly or indirectly counseling, encouraging, assisting, commanding, I 

9 inducing or supervising the actions of the other; and/or Defendant, OSCAR SANCHEZ 
; 

1n A.,.""''""'"' <n ' ""'"'g . w a 1..onsplf8Cy to ColllliUt Kobbery and/ or ·~~ .... ~· 
11 Murder. 

12 CQUNT 22 - ROBBERY WITH USE OF A DEADLY WEAPON 
13 did, on or about the 3rd day of March, 2000, then and there wilfullv. u ,.ntl 

14 "-. -·· .L _, 
y, uom tne per$OD ot vARY DEAN . . r -~ • , •v-~··· ~.~. 

I 15 PRESTIDGE, or in his presence, by means of force or violence, or fear of injury to, and without 
16 the consent and against the will of the said GARY DEAN PRESTIDGE, said Defendant using ,., '· "· 1 !Vlllll. ~v assaUlt nne, g Serial No. 616488 and/or Smith -- ··~ 

,...,... ....... 
18 & Wesson .38 caliber revolver bearing Serial No. CCTS873, during the commission of said 
19 crime; Defendant JOSE MANUEL VIGOA, aka Jose Manuel Vigoa-Perez directly committing . 
20 said acts and/or Defendant, OSCAR SANCHEZ CI ! ()~ Antl TI 11~ Sl 1. ·.~: 

'>1 .L . ...w!-. ,.;!-,~. ;., ... ., cOillliUSSlon 01 SliiO acts oy acting in concert with each other; and/or 
22 Defendant, OSCAR SANCHEZ CISNEROS AND LUIS SUAREZ being present before, during 

I 23 and after said crime; and/or Defendant, OSCAR SANCHEZ CISNEROS AND LUIS SUAREZ 
y or maJrectly counseling, encourallinl!. assistinl!. . . . ..... 

- -.. -.. 
25 the actions of the other; and/or Defendant, OSCAR SANCHEZ CISNEROS AND LUIS 
26 SUAREZ acting pursuant to a Conspiracy to Commit Robbery and/or Murder. 
27 Ill 

"IS Ill 
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.. •• •.~ 00 
r;,· 
:l 1 COUNT 23 -POSSESSION OF FIREARM BY EX-FELON ' I-'· 
1./l 
I-'· 2 Defendant JOSE MANUEL VIGOA, aka Jose Manuel Vigoa-Perez, did, on or about the 10 

3rd day of March, 2000 then and there w""·"· nnl• ant!"-' -·· .L 0 cL' i:1 3 . .. u>w u• •u~ 0 
po••ession, or unaer rus control, a weapon, to-wit: a Norinco Mak 90 assault rifle, bearing Serial 

0 
Ul 
-...] s No. 616488, the said JOSE MANUEL VIGOA, aka Jose Manuel Vigoa-Perez being an ex-felon, 0 
<[) 

6 having in February, 1991, been convicted of Conspiracy to Possess With Intent to Distribute 
7 Cocaine Distribution of' .... nfr, , ur;+J, •· . •w ~·~~•uu•w, CWU 

g Upon Federal Officers, in the United States District Coun for the District ofNevada. in Case No. 
9 CR-S-90-164-PMP (LRL), a felony under the laws of the State of Nevada. 

10 '?.:1 ,.. r. ,.,.,... .,., ' n • .., .. D 1 c.J\.-r 

II Defendant JOSE MANUEL VIGOA, aka Jose Manuel Vigoa-Perez, did, on or about the 
12 3rd day of March, 2000, then and there wilfully, unlawfully, and feloniously own or have in his 
13 possession, or under his control, a weapon, to-wit: a Smith & Wesson .38 Caliber revolver 
14 ~" ;~)l\Jn, •L .... '. '~n =• • ~"""'JOSe MIIJlUCl Vtgoa-Perez 
15 being an ex-felon, having in February, 1991, been convicted of Conspiracy to Possess With 
16 Intent to Distribute Cocaine, Distribution of Cocaine, Possession of Cocaine With Intent to 
1'7 ..1 , vpuu_ c """'aJ vmccrs, m me UD1tea :States District Coun for the District ·-·-
18 ofNevada, in Case No. CR-S-90-164-PMP (LRL), a felony under the laws of the State of 
19 Nevada. 

20 CQ!JNT ~S - POSSESSION OF STOLEN VEHICLE 
?I ... ; ... .L oL 

, .c:uuu, men ma there wHt\llly, unlawfully, and ' u~w• ""' J&'U WI)' Ul 

22 feloniously possess a stolen motor vehicle wrongfully taken from THRlYI'Y CAR RENTAL, 
23 376 Warm Springs Road, Las Vegas, C111rk County, Nevada, to-wit: a 2000 Plymouth Voyager, 

8YB529568 and stolen Arizona T • • Plat" Nn 1.0 A "7<1c • -L 
L .. oeanng v tNiflr .. I.J ., 
zs Defendant knew, or had reason to believe, had been stolen. 

26 CQUNT 26- POSSESSION OF STOLEN VEHICLE 

27 did. on 1\r &bnUt the '!,,.t! ..lo" <' > • .L "!1\1\1\ •l. ..1 •L -- ' 
~•~•w 

'J> --· 'J> ~·-
.ll:l teiOruously possess a stolen motor vehicle wrongfully taken from THRIFTY CAR RENTAL, 
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. .. •• •...~ 00 

.[;) 
:0 I 376 Warm Springs Road, Las Vegas, Clark County, Nevada, to-wit: a 2000 Plymouth Voyager, 1-'· 
IJl 

2 bearing VIN#lP4GP4SGlYBS27029, and stolen Utah License Plate No. 690-KRG, which 
1-'· 
10 

F1. 3 Defendant knew or had 'to L ·" I.~A h.>Pn -·· 0 
0 ... :u- SSION OF STOLEN VEHICLE Ul 
-....] 
I-' 

5 did, on or about the 3rd day of March, 2000, then and there wilfully, unlawfully, and 0 
6 feloniously possess a stolen motor vehicle wrongfully taken from THRifTY CAR RENTAL 
7 376 Warm llnoA loo" {""1, _._ ~ ~'- ~- . 

-~ • . ' .., ~ , ... <> •vvv uOQge lntrepta, 
8 bearing VIN#2B3HD46R6YH128532, and stolen Utah License Plate No. 992-KNY, which 
9 Defendant knew, or bad reason to believe, had been stolen. 

10 rnT n..JT ..,~ r-v "'"' ... ~~· ·~ " .,, 
11 did, on or about June 3, 2000, then and there meet with each other and an unknown 
12 individual and between themselves, and each of them with the other, wilfully and unlawfully, 
13 conspire and agree to commit a crime, to-wit: burglary, and in furtherance of M.id 
14 "' -~- -' ""rl "'"~ > D <' A uiu, .ogemer wnn me unknown individual, 
15 commit the acts as set forth in Count 23, said acts being incorporated by this reference as though 
16 fully set forth herein. ,., r-r.1 n..rr '>O 

·- ,iJ, • OF A FIREARM ... 'L 

18 did, on or about June 3, 2000, together with an unknown individual, then and there 
19 wilfully, unlawfully, and feloniously enter, while in possession of a firearm, with intent to 
20 commit larceny, that certain building occupied by BELLAGIO HOTEL .Nr C'HTNn t. ••• A a• : .,, ~,.;nn 1 , .._ vegas, vllllK ~.;ounty, Nevada. 

\ 

•o• 

22 CQUNT 30- CONSPIRACY TO COMMIT ROBBERY I 
I 

23 did, on or about June 3, 2000, then and there meet with each other and an unknown 
I 

l ... . . 
1 .,.,u uctween ti1CD1seJves, and each of them with the other wilfutlv~ ~•tv onri -~ 

• 25 feloniously, conspire and agree to commit a crime, to-wit: robbery, and in furtherance of said 
26 conspiracy, Defendant and OSCAR SANCHEZ CISNEROS did, together with the unknown 
27 individual, commit the acts as set fnrth in ')~ "L -'.. ')() ... \, . -' -- • "0 -· ... o 

w.;g ·-·-·-.. -e as mougn ruuy set torth herein. 
•u 

-13- P:\WPDOCS\INF\109\1 09)5403.WPD\Io;jb 
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. ~ ·- ' 

J ' 00 • ;;:; 
:0 I COUNI 31 -ROBBERY WITH USE OF A DEADLY WEAPON 1-'· 
1./l 
1-'· 2 did, on or about June 3, 2000, then and there wilfully, unlawfully, and feloniously take 10 

~ 3 
_, 

•• . ;, . ~' ,r ,., • '- · ~ 

...~-~. uum u"; Y"rson 01 1 nru M. 0 
rv 1 1 ER, or in her presence, by means of force or violence, or fear of injury to, and without the 

0 4 
Ul 
---1 s consent and against the will of the said TERI M. POTTER, said Defendant using a deadly 
1-' 
1-' 

6 weapon, to-wit: firearms, during the commission of said crime; the said Defendant a.nd th .. 
, -'' '-'· .I .... , 7 

-· u ....... ·g- counse1 ana encourage and/or 
8 conspiring among each other whereby the Defendant and OSCAR SANCHEZ CISNEROS are 
9 vicariously liable for the actions of the others, and by entering into a course of conduct whereby 

11\ tho 
ana tne unknown individual arrived -·-· 

II at the BELLAGIO HOTEL & CASINO where Defendant JOSE MANUEL VI GOA acted as a 
12 lookout 0\!tside the casino cage while OSCAR CISNEROS SANCHEZ, aka Oscar Sanchez 
13 Cisneros and the unknown individual entered the said ca~re to take , oL ... , ... 
14 n..r-.lAnt nco,-. • n "• ano we unJmown mdiVldualleft together; the said - ·-
IS Defendant, OSCAR SANCHEZ CISNEROS and the unknown individual acting in concen 
16 throughout the commission of the said crime. 
1"' l"n.T n..l"T' . • I vv un u>3.c ur_ A. LYWEAPON 
18 did, on or about June 3, 2000, then and there wilfully, unlawfully, and feloniously take 
19 personal pwperty, to-wit: lawful money of the United States, from the person ofDA VID JOHN 
20 BURTON, or in his presence, by means of force or· · nrf"aA• .. ... '•L -. -, • - . ..... .,, > 

. we wiu 01 Ulll sa1a UA. v w JOHN BURTON, said Defendant and OSCAR 
•-•u 

22 SANCHEZ CISNEROS using a deadly weapon, to-wit: firearms, during the commission of said 
23 crime; the said Defendant and OSCAR SANCHEZ CISNEROS and the unknown individual 

aiuing or anettmg each other throu2h counsel1111d - .. ... ~ 
. vu•~• 

25 whereby the Defendant and OSCAR SANCHEZ CISNEROS are vicariously liable for the 
26 actions of the others, and by entering into a course of conduct whereby the Defendant, OSCAR 
27 SANCHEZ tO~ An<i t'h6 ' . ·" .... _, 

'" me 
LO nu ir.l.. ot l:A:)INO where Defendant JOSE MANUEL VI GOA acted 1111 a lookout outside the 

-14- Po\WPDOCS\INF\109\1093-J.WPO\kjl> 

- .... 
.. - .. 
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, 

·~ ·~ Ui 
r;;· 
·:o 

I casino cage while OSCAR CISNEROS SANCHEZ, aka Oscar Sanchez Cisneros and the 1-'· 
1./l 
1-'· 
10 

2 unknown individual entered the said cage to take money; thereafter the said Defendant, OSCAR 
~ 3 <;:,• ..... .. . ''· ..... oL oL 

0 •~•• ·v . ~·~ -~ 
0 4 
Ul 

SANCHEZ CISNEROS and the unknown individual acting in concert throughout the 
-...] 

5 coounission of the said crime. 1-' 
10 

6 CQJ INT 33· ROBBERY WITH USE OF A DEADLY WEAPON 
7 ..1;..1 nn nr •'- . 1. ... """" ·~ ··~ ., , iUIU IeiODiOUSiy taKe '. • •vv0 ' ... ~.~ --. 
8 personal property, to-wit: lawful money of the United States, from the person ofHUEY ROTH, 
9 or in his presence, by means of force or violence, or fear of injury to, and without the consent 

•n ·' ~·~ w;u u1 uu;; ~..;u ··~~. KU tn, Sllla ue1enoant usmg a deadly weapon, to-wit: •v YU-

11 firearms, during the commission of said crime; the said Defendant, OSCAR SANCHEZ 
12 CISNEROS and the unknown individual aiding or abetting each other through counsel and 
13 encourage and/or conspiring among each other whereby the Defendant and OSCAR S 
1A ',...., ·" , u1 u•e omen, anu oy emenng mto a course of • -v ,._•v-••J .. _,.; lUC uu;; 

15 conduct whereby the Defendant, OSCAR SANCHEZ CISNEROS and the unknown individual 
16 arrived together at the BELLAGIO HOTEL & CASINO where Defendant JOSE MANUEL 

' . '"""" "" a 10011.0Ut outs1oe me casmo cage wblle OSCAR CISNEROS SANCHEZ aka • • • 

18 Oscar Sanchez Cisneros and the unknown individual entered the said cage to take money; 
19 thereafter the said Defendant, OSCAR SANCHEZ CISNEROS and the unknown individual left 
20 together, the said Defendant, OSCAR SANCHEZ "'"' and the • .. : • .L •• 

"' . uuuugnout me comnuss1on ot the SBld crime. -· _m 

22 COI JNT 34- ROBBERY WITH USE OF A DEADLY WEAPON 

23 did, on or about June 3, 2000, then and there wilfully, unlawfully, and feloniously take 
24 personal to-wit: lawful monev of the llnited f..non thP ni' l(VI n 

25 RUEGG, or in her presence, by means of force or violence, or fear of injury to, and without the 
26 consent and against the will of the said KYLE RUEGG, said Defendant using a deadly weapon, 
27_ •. . • r. .... tl. ..... '.J • •L '.J 

·y·~ 

·~· .. ~ ·-·~ ·-
28 CISNEROS and the unknown individual aiding or abetting each other through counsel and 

-IS- P:\WPOOCS'IJNF\1 09\10935403. WP~h 

. - ··-· ---·-· ----------------------
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I •• 
3 are Vicari each oth 

conduct Whereb ousJy liable forth er Whereby the D 
4 a....: Y the D "' e acr; efen.;. _ _ ,.,.eel e,endan~ ons of the -or and 
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• . to kill~",..._ the actj 
10 A'l'rJ;oa,.._ Ill Ord -~y CZPih~. ons O[tlJ 

di -·<rr~ ertofacir --...,~UU( e 
11 \lfi•L d, on or about J,,h ER WITH Vs~ 0 Itate their escape IIndt or J\L 

'<~OUt -•eJ, '" FA · 

di. . OUt of the lllalicious/y J>OpuJated a..... Vehicle 
VIdllaJ lllotor v hi or wanto - ..... forth 

. lleftsalJy % e cle; eithe Illy discharg e PUfPose of 
4GP45IJJ 'ln.- 8 the fix; . r of the Said e, or caUse a fi 

~~33387 eann ll'earzn 

-17. 

--

2JDC05714 

AA01408



I .: 
I 
00 

1-'· 3 
1./l 
1-'· 

--<a.., .. . c:z Las Ye not ha..,in b 
euhec of the s . ~A.K Bas, Clart Co g een 

IIJd Defendants illd/ar AI. f-fA ,...._ unty, Ne"ada- th 
lllldlor tb -~IS • e 

e IIJldloc 

iii his 3, 200o th 
l'Ossess · ' en and lh 

the said JOS'"' Jon, or lllldec bi ere WilJUn,_ 
., M ,,n,. -- s control "" lllllawiiJl 

Con1ficted of . -•nul!L YlGoA. 'a Weapon, ly, illd 

-18-
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---1 
-- --c__-------- =----1 

., 
---------!--= . = =---------

- "--------------
1 CO!JNJAa:-.---srQP~ dN SIGN~ O;~OL~CE OFFICER 

i = 2 ----did, ~n-; about June 7, 2000, while driving a motor ve~-to-Wlt:-a~san-

~-
3 Pathfinder, bearing Nevada License No. _l'll~-trom Pe~OHnd-;atrickat or n~ 4375 Sunset, 

I 

I ________ J -
---1 ------

r:) 
4 Clark Coun_tx..Ne'vada;-wtl.fully~Y, and fcloniously fail or refuse to bring said vehicle = = J 

_t----- to i.stop,-o.-Olli:rWise flee or attempt to elude a peace officer in a readily identiJiable--vehfCfe 9i 

%-----6 any police department or regulatory agency, to-wit:.-~R ~iilid/or-DET. G. 

'~ 7 SHERWOOD andlor other~tauv~-the~aiVegas Me~opolitan Police Department, 

0 

8 
· g:iiY~~fo bringthe vehicle to a stop, operate said motor vehicle in a man_DU-

-_:: -- which endangered, or was likely to endanger any person olher ~1t.o•=~ny of 

10 any person other !han himself. _________ = ----------
= = --11 

I 

I 
I 

11 COUNT 44 -.rni:tlfl~NDANGEmoo --/ 
= mO:ono;about~une 7, 2000, wilfully, unlawfully, and knowin&IY-~e-aus~~ 

---~; permit a child under the age of 18 years, to-wit: Q.lJNA."Vl60~ b~matel;lz years 

14 of age, to suffer unjustif!able-pbystclilJ!~nren~suffering~or by pc:mritting the said DUNA 

15 ~Jtto~asituation-where she might have suffered unjustifiable physical E!iD--ol" 

-_:: ;o mental suffering, by the said Defendant failing to yield to poli~vehiclei;Jac!n__g....m-hls--1999 

----------- =~ -----------
17 Nissan Pathfinder in speeds exceedin_g..lOO-trtms fle! ~llll1teventually wrecking the vehicle 

18 while his ga__ughter-W~~saj~asseng1~nn the said ~;hicle. 

-19 C~;-CONSPIRACY TO ESCAPE 

--/--/ 

1o 
did, on or between January 1, 2002, and ..1une--~--z®2,_._~1111a~ere-m~t -wi: 

1 unidentified individuals_.._lllllkacllortheln..wi~eother:-wilfu~y and unlawfully conspire and 

1 ..agree-Wcommi~-the cnme of E;cape, and in furtherance of said Conspiracy, defenlh!nt...did

cOmmit lh~ acts as set forth in Counts n. said acts being inCOiporated-bytnii rei~1llough 

fully set forth herein. 
_________ = ----------

COUNI4~~~~~E--------

----1 
----------

-

--------------

- ----------------~ =--=-----------------
-----1 

------------- ----
~--------------

· -= ~on o; between January 1, 2002, and June 3, 2002, then and there_._.withounu.lthorii¥ 

-,flaw, wilfully, unlawfully, and feloniously cof!'l!Ilit-a-fe!Onyi!t.Jhe-folrowmg manne;~o-wit: 

'!Cape, or attempt to_~--fTom t®.lawtwcustody of th; Clark County Detention Center, ----------------= ~ 

- = = ----------
-19· 

P,IW1'00CS\1Nf\109\l~· ---------------
I 

_________ : : : : : : --_-------

1
,
0

cos11 6
1
1 

----
---

-----------
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u . ., 
• .J 

~ ,J,.a, _J;j' 

... , ~.e sata ac:fendant, was being held by the Clark County Detention Center on Felony 
:0 
1-'· 

2 
charges, to-wit: Conspiracy to Commit Robbery And/or Murder, Burglary While in Possession 

IJl 
1-'· 

3 
of a Firearm, Robbery with Use of a n ·•11• ·" • 

, nuempt Murder wit}, 'r. -.£ y 

10 

-

i:1 
'I WellDOn A ·D..,U 

~ ;u. use of a Deadly Weapon, Possession of Stolen Vehicle and 

(l 
0 

5 

Murder with Use of a Deadly Weapon, in the following manner, to-wit: by preparing or 

Ul 
---.1 

possessing a written escape plan setting forth a blueprint oCJheJail Aoui '' . -·~ ... ou or escaoe 

1-' 6 ---.1 

7 ~ " · , " •OO• made from a ,, 
. ~ ..... e, oreaking a meta) plate covering the 

w ' --0 

cell window and using said tool to chisel a hole in the window. 
9 

10 STEWART L. BELL 
DISTRICT A1 

)) . oar. #000477 

B~~ 
12 

DJ.J.~gGER 
13 

Chief D ,., · · __ ey 14 
r~evada_l!ar 

15 . 

16 

17 

!R 

19 

20 
.... 
22 DA#OIF0935~~k 

L VMPD EV#980 00888;990628074 I; 23 
9910) 10682;0003030~ 0006072010; 

24 0006o3o{F; ~609~87 ; 0006o3os_l'i: 020603221~: ?!~ 
I ~Yl"SP ROARIMT ~~!FA; 

~ 

:.::;.."";"!!._A BY EX-FEL; ROBB WIWPN; 
PSV; ATT MURDER WIWP~TT 26 
ROBB WIWPN; ,Ml.r.RoER W. N; 
CONSP BUR.~SCH FIA ~ 27 
PSV· EV AD· 1'\NGERME · · )~t r. ,r; • 
CO . 6, r" '-·~~~-APE- Flr.t..( -'0 (~4) ' 

-20-
P:IWPDOcs\00'\1 llO\IO!JlS<OJ. WPD..,b 

= ... . -
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:0 
1-'· 
1./l 
1-'· 
10 

~ 
0 EXHIBITA6 0 
Ul 
-....] 
I-' 
00 

EXIIIBJ3: A6 

2JDC05718 

AA01412



----- • • 

~-~--~·------.---
1]J ' _.. f ~"-)0~ IQRJU -
[;) . 

n n1 UL121J Hll!"iih -"=-~, II'J COURT • _, -•v j 

NOV 0 61Q!I7 . 1-'· 
I GMEM 1./l 

LE'£-m nt.ct> ,,..u~~ · -1-'· 

BI~¥£ t. BELL BY_ df£iA: ·~ ,CJ:ERK ~ 2 . fl.'! ~~ ,--;, .I 

0 3 700 " ;;-.-:,.;.:;: ,-"·:. ' 
--nuatt'( KEll.Y ' I' Y' 

0 
Las Ve~as •. tJY89\55-22ll Ul 4 (702)4 5-4711 ---.1 

I-' Attorney for Plaintiff 

r1 ~Af~:sC~A 
<[) 5 

" 
7 THE STATE OF NEVADA, 

g Plaintiff, CASE NO: C178954 
9 •VS· DEPT NO: IV 

IV #i6929Qf w ;:,\_;u 1 1 • ·-· .. 
11 
12 n ..... -'· 

13 __GI_Ill TV PT_Ii'_A A ·~ ......... .. 
14 I hereby agree to plead guilty to: COUNTS I & 2 • FIRST DEGREE MURDER 

15 WITH USE OF A DEADLY WEAPON (Felony. 200.010, 200.030, 193.165), as more 
II'> fullv •lle<>"ri ;. • thp ~ ... ~·~·" "" ~· 
17 My lo plead guilty is based upon the plea agreement in this case which is as 

18 follows: 

19 The State and Defendant ,,;nuiM .. to four (4) . ,. 
_af'r ;r .. ""''" .• 

~ thf'! • .t'n. 

D g ~ -·-·-· . .... ~ CQl':!,S!;lQU!lNCES OF THE PLEA <0 :_ 

' =~ I understand that by pleading guilty I admit the facts which support all the elements of 
·~ _5_ 

.c: " "'"' v• llO 11 now olead as set forth in"--'-''-'·· "1" 

~ I understand that as a consequence of my plea of guilty the Court must sentence me to 

25 imprisonment in the Nevada State Prison as to each Count for Life Without Possibility of 
71'> ~ • or T .if .. w;th p, ·''-"'' ·• n 

'•J -• ov•w WHU 'lOT~ ina at 20_m_(240 
27 or a definite term of 50 yrs (600 months) with eligibility for parole beginning at 20 
28 yrs (240 months). I understand that the law requires me to pay an Administrative 

111~119JOI.doc 

·~~ . 

2JDC0571 9 
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• • • ' 00 
" 

~' :0 
1-'' I Assessment Fee. •(I) 

I"· 
I understand that, if appropriate, I will be ordered to make restitution to the victim of 

w 2 e. 
r-i 

the offense(s) to which I "m o •• a ... . A . ... <" vu,.nse WnlCh IS 
0 J 

~· ., v• ~"J ~ 4 being dismissed or not prosecuted pursuant to this agreement. I will also be ordered to -....] 
w 

5 reimburse the State of Nevada for any expenses related to my extradition, if any. 
0 

' ~- -' ::;_, • amtPr. · wr prooanon tor the offense to which I am ni .. ~Ain" 
f. 

7 guilty. I understand that, except as otherwise provided by statute, the question of whether I 
8 receive probation is in the discretion of the sentencing judge. 
9 I understand that if more than one of' 

~•u I 11111 
lf\ :.,;.-:;.. •v ~~· ·~ "'" ,emences concurrently, the sentencing judge has the discretion to order 
11 the sentences served concurrently or consecutively. 
12 I also understand that information regarding charges not filed, dismissed charges, or 

cnarges to be dismissed ou to thi< ... .~ ... uy uoe juoge at 
J.J 

•J 

14 sentencing. 

15 I have not been promised or guaranteed any particular sentence by anyone. I know 
16 that mv 'i< tn h~· I 1. ~ 

. u1e Jtmtts prescribed by statute. 'J ~v~" 

I I l understand that if my attorney or the State of Nevada or both recommend any 
18 specific punishment to the Court, the Court is not obligated to accept the recommendation. 
19 [ understand that if the State of Nevada has al!:reed tn .A n, ... 

·r 20 ..... ; ,j, 
uv• •v present argument regarding the sentence, or agreed 

.. - -..-
21 not to oppose a particular sentence, such agreement is contingent upon my appearance in 22 court on the initial sentencing date (and any subsequent dates if the sentencing is continued). 
~· 

"'"" u 1 tau to appear for the scheduled . • a ,!, T 
• . 

""~" 24 criminal offense prior to sentencing the State of Nevada would regain the full right to argue 
25 for any lawful sentence. 

26 I understand if th"' "~-
_, 

,C • ,I. T 
, guiny LO was committed while I 

4/ was tncarcerated on another charge or while I was on probation or parole that I am not 
28 eligible for credit for time served toward the instant offense(s). 

l. 

2JDC05720 
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- - -- -- -.---- . -• ; 

00 ..... 
[;) -
:0 
1-'· I I understand that as a consequence of my plea of guilty, if I am not a citizen of the -·(ll 

1-'· 

United States, I may, in addition to other consequences provided for by federal law, be 
10 2 
~ 
0 j removed, deported, excluded from entrv intu_thc_ I Tnit<'rl c;:,~tpo " . ·" 0 

I understand that the Division of Parole and Probation will prepare a report for the 
Ul 4 
-....] 
10 5 sentencing judge prior to sentencing. This report will include matters relevant to the issue of I-' 

6 . ~r .. ..J; 
. • .. ;. repo .. may contam nears"Y_ information --

7 regarding my background and criminal history. My attorney and I will each have the 
8 opportunity to comment on the information contained in the report at the time of sentencing. 
9 Unless the District Attorney has specificallY_ .,-1 

'" >ft '" ,.,. • 
It\ .I. 

, uu <uis repon. -- -
11 

WAIVER QF R!GHIS 
12 

By entering my plea of guilty, I understand that I am waiving and forever giving up 
l,J me lOIIowmg ngnts and_Jl_rivileg_es: 

14 
I. The constitutional privilege against self-incrimination, including the right to refuse 

15 
to testify at trial, in which event the prosecution would not be allowed to comment to the 

16 iurv about m\ -~ It. ""· 
II 

2. The constitutional right to a speedy and public trial by an impartial jury, free of 
18 

excessive pretrial publicity prejudicial to the defense, at which trial I would be entitled to the 
19 assistance of an attorney, either appointed or retained ALtr:ial th .. ~ ..... •L 

?fl L -~ 
-• U>U 

·" .L 

• a '"""onaute aouot each element of the offense charged. . r "'6 

21 
3. The constitutional right to confront and cross-examine any witnesses who would 

22 testify against me. 
~ 

... 1ue constitutional right to subnn<> ·• 
~J 

- '"] . 
24 5. The constitutional right to testify in my own defense. 
25 6. The right to appeal the conviction, with the assistance of an attorney, either 
26 a . or ·•· · ·-' •L 

. ;~ u"~"" upon reason<~~>~_e constitutional iurisn· _, • -·- . 
J.f 

or other grounds that challenge the legality of the proceedings and except as otherwise 
28 provided in subsection 3 ofNRS 174.035. 

3 

--~.,. 
--~-~~---~ 
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• • u:i ' . 

~ 
:0 
I-'· I VOLUNT ARINESS OF PLEA 1./l 
I-'· 

I have discussed the elements of all of the original chargc(s) against me with my 
10 2 
2 
0 j attorney and I understand the nature of the ' Is) TnP 
0 

I understand that the State would have to prove each element of the charge(s) against 
Ul 4 
-....] 
10 5 me at trial. 10 

6 J 1, • .,~ .lio~ •• ..d .. , 
''J -, ~•] r ue1enses, aerense strategtes and 

7 circumstances which might be in my favor. 

8 All of the foregoing elements, consequences, rights, and waiver of rights have been 

9 thoroughly explained to me by my attorney. 

'"' > L 

guiny ana acceptmg t!Us plea bargain is in my best interest, • v• uuu • 

II and that a trial would be contrary to my best interest. 

12 I am signing this agreement voluntarily, after consultation with my attorney, and I am 
1.) not actmg under duress Or Coercion Or bv Virtue Of ~nv nrnmioPO ~I' f. c. •L --· -r. <V> uov~• 

14 set forth in this agreement. 

15 I am not now under the influence of any intoxicating liquor, a controlled substance or 
16 other tt ... •.., .L • - •-

· ·., to comprehend or understand this "J IUJ 

I I agreement or the proceedings surrounding my entry of this plea. 

18 
My attorney has answered all my questions regarding this guilty plea agreement and 

19 its consequences to my satisfaction and I am satisfied with the -' hv ~-. 

m .I.. 
. ,.,.... ~c30?z 

21 DATED this ~day oU 2LCSilr, 2002. 

~~ 22 

wJ n:;:_ ... )"' '11 

24 

25 
AGREED TO BY: 

26 ,_ r:f\ r 
L>-'C...c.Lo ...._-l 

~I gt v;g P. :scg.w J.\R1~ 
28 1e I£uty 1stnct "<;:)" ey 

Nevada ar #000398 

4 

------------....... ~ -------- -- --- .... ·-- -- ---- --
2JDC05722 
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:0 
1-'· I 
1./l 
1-'· 

2 10 

2 
0 

J 

0 
4 Ul 

-....] 
10 
w 5 

6 

I 

8 

9 

10 

11 

12 

1 ~ 

14 

15 

16 

·~ . ' 
18 

19 

20 

21 

22 

')'l 

24 

25 

26 
~ ... 

28 

•• • ... 
CERTIFICATE OF COUNSEL: 

I, the undersigiJed1 as the attorney for the Defendant named herein and as an officer of 
the court herebv cert1fv mat: 

consistent with the facts kriown to me and are made with my advice to dle Defendant. 

4. To the best of my knowledge and belief, the Defendant: 

kjk 

a. J~. compete!lt apd ~!l~erstands the charges and the consequences of oleadin~> 
.,. ''J • .,.~ •• ~ '"""'•~ ... - m. 

b. Executed this agreement and will enter all guilty pleas pursuant hereto 
voluntarily. 

c. Was not under the influence of intoxicating liquor, a con~1ed substanct; or 
othe~ dru~ at the time I consulted with the defendant as ce"' I in 

""""'"'' ~. doyof0o:obo,200~ 

·-·-·-------··-.. -·-· --~. ~-· ~~--------
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---·--.~- .. -.-·- -

00 • • ;:;, . 

j 

FILED 1-'· 
1 IND 1./l 

1-'· STEW ART L. R~:u 

Ot:r /'1 '" ~ 2 BIS~~ ... "B~,-;;~tY 
(l 3 200 S. ~d.Str..,..,t "ntr•tl\llll I{ 52 fil •n, 

ee.::;~ UJ 
0 

Q~~rA 89155 vntuuvn~ 
.. :::::- .. _;.: Ul 4 

fo: Plaintiff 
I"...... . -....] 

CLERK if-.._ tv 
5 ,p 

" 
7 DISTRICT COURT 

8 CLARK COUNTY, NEVADA 

9 

lV nu;. .;> 1/U 1:. vr NJ::V -· 
11 Plaintiff, 

12 -vs, 
$;ase No. Cl78954 

. ~~t"• .. ., . •• 13 ~W;:>L.U_il 
if 

14 

15 Defendant(s). 
IIi INDICTMENT 

17 
STATE OF NEVADA 

~ ss. 
18 

COUNTY OF CLARK 
19 

. "'I\ ~ ..... 
-~~·· MAltlt:W SC0'11 FRENN, accused by the Clark 

21 County Grand Jwy of the crime of MURDER WITH USE OF A DEADLY WEAPON 
22 (Felony- NRS 200.010, 200.030, 193.165), committed at and within the County of Clark, State 
J.j OI ,on or June I. 2001 anti lulu 1 ~ 'Hlfl1 ~. -- -. ., .•. 
24 COlJNTI 

25 did then and there wilfully, unlawfully, feloniously, and without authority of law, and 
?F. urith .. .. , .. 

'~·· 
IHU ,a 1 oema, m the 

27 to wit; by striking the said DOROTHY JACKSON about the head and/or body with a bludgeon 
28 device consisting of a hammer and/or a wooden stick and/or an unknown object and/or did stab 

'I 
tJ\HUill " -'- YJ 

-···-

2JDC05724 
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uj . . 
r;:; 
j 
1-'· I at and into the body of DOROTHY JACKSON with a knife, the said actions of the Defendant 
1./l 
1-'· 

resulting in the death of the said DOROTHY JACKSON; the Defendant being r,..m;,'lsible ~ 2 

un~ one or more of the of ,, " ,;. ' 0 j 

·J> \'I UJ uu<Ulg ~ 4 premeditation and deliberation in its commission; and/or (2) the killing occurring during the -....] 
tv 5 perpetration or attempted perpetration of robbery; and/or (3) by the said Defendant engaging 
Ul 

6 ;n • ,(' -'- •'-
. me 1 of an unlawful acr 

. ... ~ ~ U<-<-«U<O ... 

7 whir.h, in its consequences, naturally tended to destroy the life of a human being, or was 
8 committed in the prosecution of felonious intent, by the said Defendant committing a banery 
9 and/or battery with a deadly upon the body of!M_said IACKSf'IN 

11\ .~ -'• •L .S' •L ·'-' ~· ... ~-~ ''"'' 
II COl JNT II - MURDER WITH USE OF A DEADLY WEAPON 
12 did then and there wilfully, unlawfully, fclonio\isly, and without authority of law, and 

, loll LEE r A rro:n M a 1 bein<> :. th~ fnll. ,; . ., WIUI ... ., •v ""• 
14 by striking the said LEE JACKSON about the head and/or body with a bludgeon device 
IS consisting of a hammer and/or a wooden stick and/or an unknown object and/or did stab at and 
16 into the bodv ofLFF. IA• ·n~ •mth , ~.-n;;. •L ·'-' ;r• m tne .. 

'v• "'" 
II aeam ot me said LEE r .. , the Defendant being responsible under one or more of the 
18 following principles of criminal liability, to-wit: (I) by having premeditation and deliberation 
19 m its commission; and/or (2) the killing occu~ -'· the or 
20 nf ~· 

,., . \_ •'- m a course of rnnriw:t 
.. \JJ wr .. ~ ~ ..... 

21 whereby the killing occurred during the conunission of an unlawful act, which, in its 
22 II 

" 

24 II 

25 II 

26 II 

4' II 

28 II 

-2· . 

-- ------~-- ~~ .. -~----·-- -·· 
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- - . - ..... -- - • . 
~ 

. . 
r;-; 

~. l consequences, naturally tended to destroy the life of a human being, or was committed in the 1./l 
1-'· 

2 prosecution of felonious intent, by the said Defendant committing a battery and/or battery with ~ 
'_"i""'_ me oooy OI me sata Llolo JA· II'<. """•;no-,_tllt:_ death of the s~ (J " ~ _._ 

~ 4 JACKSON. -(rf 
-----1 
1:-J 5 DATED this J.fl.!_ day of October, 200 I. 0' 

6 "'T'"'' &lA.R.T..L Q t:r r 
t!CT .A 

I Nevada Bar ~"i77 
g 

9 avf.JrA A AJ L1.:r' ..f2c;;e.. 1 

10 ~::: ~;~:···. "-!::'~J :~ 

N~;~;da a~·~oo2781' . 
II 

12 ENDORSEMENT: A True Bill 
/'1 

·~ / ~aLL 
14 I >'AA. , L ~ -J.L. A~ ___.-

15 J , Ci.arlc "I Granq Jury 

16 
.. 

" 

18 II 

19 II 

~ If 

21 II 

22 II 

..21 II 

24 If 

25 II 

26 If 
_.,.,_ 

" 

28 II 

-3· 
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(;;' . 
j 
1-'· 

1 Names of witnesses testifying before the Grand Jury: 1./l 
1-'· 

~ 2 REXENE WORRELL, 1704 PINTO LANE, LV, NV 

0 3 ALICE M'Ar~n P('lf lf'F DFn'T''CRIM'E A N A LY.SI_ 
0 
Ul 4 KELLY JACKSON, C/0 DISTRICT ATTORNEY'S OFFICE ---.1 
tv 
---.1 5 TYRONE JACKSON, C/0 DISTRICT ATTORNEY'S OFFICE 

-" __lll;T_L "' n <' u • -" u..L. -· -·- --~ .. • ~~• a., ~n...L~ 1'\..L~ I- ··-• lA 

7 

8 

9 Additional witnesses known to the District A ... • at the filin~: of_the_ '· 

•v • . ' '.J .. ;:)I NV 

II BRIAN SCHNEPP, 13 BOOK WAGON ST., HENDERSON, NV 

12 JUDE TOMALON, 9 BOOK WAGON ST., HENDERSON, NV 

_12 AKLENIA TnM' AT mu ~OK W,Ar.m.l_SI. \F~SON N'L 

14 DONNA LUCERO, 16 BOOK WAGON ST., HENDERSON, NV 

15 KEVIN RUTH, 16 BOOK WAGON ST., HENDERSON, NV 

11> INC. R In f'l.l' A Dl rr 1 'l HTo ,-.I'\>. I <''1' I .~~ _ .. ,. 
., '~ y 

17 MAIDA KAHAI, 10 BOOK WAGON ST., HENDERSON, NV 

18 JOE KAHAJ, 10 BOOK WAGON ST., HENDERSON, NV 

19 DONNAMARTIN,ll01 SUNSET RD., H ~.SON_ NV 
~I\ ,..,. 

"" -· ... ~ 
21 OFFICER E. BUCK, HPD #1015 

22 R. WORKMAN, HPD #1014 

<:~ llVI. lVIAlTA, Ht'U IHU4b 

24 D. JONES, HPD #265 

25 G. SMITH, HPD #27 

26 L ,..,.. HPn #'\?'\ 

/.7 . u. L:l .T ThlS, HPD #324 

28 H. MANCILLAS, HPD #361 

·4 

~-

2JDC05727 

AA01421



. •• • Ul· . . .. 
[;)· 
j 
1-'· 1 T. WELLMAN, HPD #381 1./l 
1-'· 

~ 2 J. BROOKS, HPD #607 

0 3 ~TT.HPD#680 
0 
Ul 4 K. SIMPSON, HPD #689 -....] 
tv 

5 F. BENJAMINS, HPD #720 00 

_h _G__£D'JJ A DT"\C ut>~ 

7 D. HAMPTON, HPD #793 

8 S. DAVIS, L VMPD #4923 

9 

'" ·-
11 

12 

[j . 

14 

15 

16 

17 

18 

19 

'n 
21 

22 

..:;J 

24 

25 

26 

.. , 
: t!_~Z,x,(~!fglJ~~~II8034 

28 MURDER WDW- F 

.<;, 
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• • /fl -. ,. 
00 

~ - ~-
(;) 

~ ;; VIII WI/ 
!-'· 

1 JOC:r r··-1./l 
:·- '-· -1-'· STEW ART L. BELL -

10 
2 DISTRICT ATTORNEY ~ lu .. .J.D 

0 ~ ?J)QS _ _Th;rd ' .. >. ., v 
-~ 

:.._·: 0 
Las Ve~as, Nevada 89155 : . ~ 1 ...;.) 

Ul 
----.1 4 zo2) 4 5-4711 
w ttomey for Plaintiff 
0 5 

I DISTRICT COllRI_ 
b CLARK COUNTY NEVADA 

7 

8 THE STATE OF NEVADA, 

Q ...... .. 
10 -vs- Case No. C144577 

Dept No. XII 11 JEREMY STROHMEYER, Docket R 
#1507326 

12 

1;) uetenaant 

14 

15 niDG.MENT OF CONVICTION (PLEA) 

lr> ~~Alii! +1- ..1 .s: <' 
•. • -- -- -:1 u• , >:>7o, wo;; J.xao;;nwwL I I 

17 STROHMEYER, appeared before the Court herein with his counsel and entered a plea of guilty 

18 to the crime(s) of COUNT I - FIRST DEGREE MURDER (Felony); COUNT II - FIRST 

1~ JUUNAPPING {f'elonv): COUNT ill- ~FXTTAT A~~ATTT.T A •m•~ 

20 UNDER SIXTEEN: "¥EARS OF AGE WITH SUBSTANTIAL BODlL.Y HARM (Felony); 

21 COUNT IV- SEXUAL ASSAULT WITH A MINOR UNDER SIXTEEN YEARS OF AGE 
,.,,., <T-.1 ---' -- ,. .,, uu ..... .<.Jw uay 01 ooay, 1~~ 1, m VIOlatlon or N!Qi LUU.OIO, 200.030, 

23 200.310, 200.320, 200.364, 200.366, 0.060 and 

24 WHEREAS, thereafter on the 14th day of October, 1998, the Defendant being present 

25 in cnnrt unth h;. _, 
[Al)T"\ \111)TroTT"T' t;'CI"\ ..1 T ,.-,..,, = •nn 

, -- ..... - , '""'-''-.£·· .... u 

26 STEW ART BELL, District Attorney, and WILLIAM T. KOOT, ChiefDeputy District Attorney, 

27 also being present; the above entitled Court did adjudge the Defendant guilty thereof by reason 

28 of his olea of ~·;•~ · and. in ""' · 'to the S25.00 A-'· · · A ,p .... ...1 

CE-05 --. . -:- '":;1:--.:. ; . ,_,. . ; ww os 1 sa --· --/ 
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00 ... ~ . 
[;) '. 
"::f . 1-'· • 

1 Defendant to the Nevada Department of Prisons as follows: 1./l 
1-'· 
10 2 ~OUNT I - FIRST DEGREE MURDER: LIFE WITHOUT THE POSSIBILITY OF ~ 
0 3 P AR_Q_LE and nav . 

1 in th .. ~d. 77 (\{1 ~n.i . . . . ... r 
0 ' . ·~--- -~ u~ 

Ul 
4 $629.12; -----1 

w 
1-' 5 COUNT II- FIRST DEGREE KIDNAPPING: LIFE WITHOUT THE POSSIBILITY OF 

0 . , 10 oe serveo consecutive to tne sentence imoosed in Count I· 

7 COUNT ill- SEXUAL ASSAULT WITH A MINOR UNDER SIXTEEN YEARs OF 

8 AGE WITH SUBSTANTIAL BODILY HARM: LIFE WITHOUT THE POSSIBILITY OF 
Q 1> _4_R_OL t:" • '. l .~ •• 

1 .... -..uuniS 1 ana u; ' ·~-~ 

10 COUNT IV- SEXUAL ASSAULT WITH A MINOR UNDER SIXTEEN YEARs OF 

11 AGE: LIFE WITH THE POSSIBILITY OF PAROLE, with parole eligibility after TWENTY 

12 (20) years has been served, said sentence to be served ' .,. th .. ·-' . -
~J -..oun~ .., u iillU ll1 

14 The Defendant will submit to a test for the purpose of determining genetic markers and 

15 pay a $250.00 Analysis Fee to the Clark County Clerk. Credit for time served 504 days. 

16 _th.,. r1 . ..L ,J> •" ·" . ._,_ 
' ' ·- ·~ .o enu:r llllS 

17 Judgment of Conviction as part of the record in the above entitled matter. 

18 DATED this dJ..9 &day of October, 1998, in the City of Las Vegas, County of Clark, 

1:1 o>Ulu: Oi Nevaaa. 

_p "' 20 =-

~ A~-C"~/.# 21 

')') DISTRlCyJ' fDGE 
~ 

23 

24 

25 
DA#97-144577Xfkih 

26 L VMPD EV#970~~0452 
1° MURDEN ° KIDNAP· 

27 SEXASSLT !MINOR. W/SBH; 
SEX ASSLT WIMINOR.- F 

28 ~l.l'i../) 

-2- i';IWPDOCS\0\!TL YING\llJIXl'US\7002190 l.wPD 
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10 
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00 

-'-
[;)· 
j 

OR\G\NAL 
f'• 

I GMEM '(I) 

!"· STEWARTL. BELL 

~ 2 DISTRICT ATTORNEY 
I '11.1. ,,:!, D 

0 < ?OO_S__Th;r.l <:tr~~• ~II l=n IN OPFN_COl_I~T 
0 Las Ve~as:;;,- -' 89155 

\ J~lfrrh'ot0 p 19 c ~ Ul 
---.1 4 ~02) 4 5-4711 

t.:~l TA ,CLEF! w ttomey for Plaintiff w 5 \ It l L "1/..-e,.~~ UlS l.IUCT_Cill 
t> ! :I.ARK C:OlJNl Y .!' 'ADA '.lU. ny 

7 

8 THE STATE OF NEVADA, 

0 m .. .:.= . 
10 -vs- Case No. C144577X 

Dept. No. XII 
11 JEREMY STROHMEYER, Docket R #1507326 
12 

.L.J 

14 

15 GUILTY PLEA AGREEMENT 

16 ~ },~ ~J- ~OTPP t" ,}, ..d_ .a + l:TU ICT 
"''"' ~AT -= "" J -~ ~ Q "J ~ 

7 • "'"-' • 

17 KIDNAPING, SEXUAL ASSAUI.T WITH A MINOR UNDER SIXTEEN YEARS OF AGE 

18 WITH SUBSTANTIAL BODlL Y HARM and SEXUAL ASSAULT WITH A MINOR UNDER 

1:1 .1~ y ur AU!::, CUUN 1:::. I. II. Ill and IV. as more fullv alle11:ed in th .. "' 
20 document attached hereto as Exhibit "1 ". - --
21 Other than the potential death penalty as to Count I, the Defendant agrees to stipulate to 
")") tl, .L 

vu•~• •u~~ t' uy 1<1w =u rnai au IOur ~4) snatt run 

23 consecutive to each other. 

24 In that regard, the sentence for Count I, First Degree Murder, pursuant to NRS 200.030 

25 4(g)(l)_ shall hf' Tif,. m:.L ~~n ., ;J; .. ,; 

:l() !he sentence for Count ll, First Degree Kidnaping, pursuant to NRS 200.320(1)(a), shall 

27 be Life Without the Possibility of Parole, to run consecutive to the sentence imposed for Count 

28 I. 

.. -:· ~·~:---i .: 
~ - i ' ---- ---
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' • • 00 

f\1. 
j 
/-'• 

The sentence for Count III, Sexual Assault With a Minor Under Sixteen Years of Age 1./l 1 /-'· 

~ 2 With Substantial Bodily Harm, pursuant to NRS 700 ~ 2)(a)(l), shall be Life Without the 
(l 

~ ~ _:L:>: _ ... 
....:. ·' . 

" 0 ... • ~· . , LV HUl . •v ,.., · >Vl ; 1 iUlU 11. 
Ul 
-....] 4 The sentence for Count IV, Sexual Assault With a Minor Under Sixteen Years of Age, w 
,p 

5 pursuant to NRS 200.366(3Xg)(l), shall be Life With the Possibility of Parole after a minimum 

6 ofT ' (20) Vf'ATO tn nm ~nn · tn thP :. -~ l'~r r. 1 n ,A 
• -, 

7 ill. 

8 Notwithstanding the theoretical parole eligibility as to Count IV, I understand that due 

" LU Ull; 10 oe IIOr . 1, u ana 111, 1 snail never oe elHI!>Je tor 

lO The State agrees to withdraw the Notice of Intent to Seek Death. 

11 The Defendant understands and agrees that by his plea of guilty, he now and forever 

12 .:. ' anv And A II • ;n thf' "' ' t. ' 1 . nr rpJ;tio~t~ ~n" ~ .A .11 1. "' .A..-, •» ,1 
J -o· 

13 l pnor to his plea of 6 .... ,.r. 

14 CONSEQUENCES OE THE fLEA 

15 I understand that by -' · "' "~ guilty the State can l'' v • ..; ' ·"a reasonable doubt the 
1.:: /', ~· • n •' .. .r.L ' ' .. 

• .. ~ ... ~ 'v• u•~ llU ••uuw l''"llU as ser ronn m 

17 "1 ". 

18 I understand that as a consequence of my pleas of guilty the Court shall sentence me to 

19 1mnn :in the . State Pri <nn. for T ;f,. . th .. v lP ~< tn ~ -
20 I, First Degree Murder; imprisonment in the Nevada State Prison for Life-Without the Possibility 

21 of Parole as to Count II, First Degree Kidnaping; imprisonment in the Nevada State Prison for 
~~ T •r .L .... >-HO.. YT ...... . or • ~~·~ as lU 111, With a . l lnc1f'T 

23 Sixteen Years of Age with Substantial Bodily Harm, and imprisonment in the Nevada State 

24 Prison for Life With thePossibility ofParole with parole eligibility beginning at TWENTY (20) 

7~ VP~TO ~0 In rf'>>nt HJ '1, • 1 A .1. ur:.~ • ,. . TT.-' . C': . u . ~ 

. ' • ~~. v~ '"'o"'• "" . •v 

26 run consecutively. I understand that the law requires me to pay an Administrative Assessment 

27 Fee. 

28 I 1 that if . Twill hP ' 1 tn m ol<P Tf>oti ' '" '"'" . ,..; 1\f th .. 

-2-
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• •• 00 

r;,· 
:0 
1-'· 1 offense(s) to which I am pleading guilty. 1./l 
1-'· 
10 2 I llilderstand that I am not eligible for probation for the offenses to which I am pleading 
~ 
0 3 " 
0 
Ul 

4 I understand that the sentencing judge will order the sentences imposed as to each of the -....] 
w 
Ul 5 four ( 4) co=ts in the Indictment to be served consecutively. 

u • , u1a1me 1....oun nas agreeu tO llllpose Uie sentences set 10nn m trus agreement. 

7 I also understand if, at any time, this plea agreement is set aside or its resultant 

8 convictions are set aside, for any reason, the State reserves the right to reinstate the notice to 

Q ""'"'I< th"' t!Poth ,1. · ;~ on.. 0 

""J . r -
10 I understand that the Division of Parole and Probation will prepare a report for the 

11 sentencing judge prior to sentencing. This report will include matters relevant to the issue of 

12 sentencing, including my criminal history. This report may contain hearsay information 
01 .>· 

unu anu crimin .... u.iswry. •v•y anomey ana 1 Wll1 eacn nave tne .... '"o"' =•c; "'Y -
14 opportunity to comment on the information contained in the report at the time of sentencing. 

15 The District Attorney may also comment on this report. 

16 WATVFR OF ,.. 
"" 

'· 

17 By entering my plea of guilty, I understand that I am waiving and forever giving up the 

18 following rights and privileges: 

·~ ~ .. ,_. ........ omu pnVllege agamst seu-mcrmunatton, mclUamg the nght to retuse to 

20 testify at trial, in wl]ich event the prosecution wpuld not be allowed_~omment to the jury 

21 about my refusal to testify. 

22 2 The • ,.;~ht ·~ ~ ' A - ,_. ",1 L .. ' . "- ,. 
-cr r 'J J~J. ~~~ 

23 excessive pretrial publicity prejudicial to the defense, at which trial I would be entitled to the 

24 assistance of an attorney, either appointed or retained. At trial the State would bear the burden 

25 of proving beyond a reasonable doubt each element of the offense char!!ed. 

... o ~. •ne constltutwnal nght to contront and cross-examine any witnesses who would 

27 testify against me. 

28 4. The constitutional right to subpoena witnesses to testify on my behalf. 

-3-
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• • 00 

f\1· 
j 
1-'· 

5. The constitutional right to testify in my own defense. '(I) 1 
1-'· 

~ 2 6. The right to appeal the conviction, with the assistance of an attorney, either appointed 
(l 'I nr rPto;nPil 

_, 
·h~ ;. hoo~,J nnnn .ohlP •nn .· :. -= .>: ..: ol ••• 0 -r • J --

Ul 
grounds that challenge the legality of the proceedings. -....] 4 

w 
0' 5 YOLT.JNIARINESS OF PLEA 

6 1nave . the 'of all of the nrimn~l IS l t me with mv ,., 

7 and I understand the nature of the charge(s) against me. 

8 I understand that the State would have to prove each element of the charge(s) against me 
[} . ....;,, 

10 I have discussed with' my attorneys any possible defenses, defense strategies and 

11 circumstances which might be in my favor. 

12 All of the r. 
_, 

cons ..:nh.. and waiver of naht~ have been 

1 to me by my 1-' 
~ •J~· 

14 I believe that pleading guilty pursuant hereto is in my best interest, and that a trial would 

15 be contrary to my best interest. 

u; T"m '" ..... ;. ·'· ... "''· '"' ' .. .. :.L . .> T 
·. ··~ " •Y>. ·~:f J"> -•u • ~, 

17 not acting under duress or coercion or by virtue of any promises ofleniency, except for those ' 

18 set forth in this agreement. 

l~ 1 am not now Wiuer the otanv' '~ a uea nr 

20 other drug which w®ld in any manneT impair my ability to compreh.i:nd or understand this 

21 agreement or the proceedings surrounding my entry of this plea. 
' 

"''"' -...r. ' .. •J • , uav,;; •• ·~n:u "-''my 'I' 1<;0 aJ.Ulllg UUS j5\U>l)' plt:il .lUlU 

23 its consequences to my satisfaction and I am satisfied with the s~ces provided by my 

24 attorneys. 

25 Ill 

26 Ill 

27 Ill 

28 Ill 

-4-
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00 t.• ~· 
~-
:0 
1-'· 1 I hereby admowledge that the transcript of the confession attached hereto is a true and 1./l 
1-'· 
10 2 accurate transcription of my confession to Detective Phil Ramos given May 29, 1997, beginning 2 
0 3 at anoroximatelv 2:20 a.m. in the offices of the Lomt B<>,.coh l>,::!;~p n 
0 

<6-rh Ul 4 DATED this day of September, 1998. -....] 
w 
-....] 5 

,, 5lv.-JJ 11'\,o In 
0 

;:) U:.K 
7 r efendant 

g AGREED/BY: 
Q I 

/V[_jj) 

10 L/''~1 

11 
District Atto'rn)i 
STEWART L. ELL 

' 

12 

·~ 

'" 
14 

15 

16 
' 

17 

18 
'~ 

>7 

20 
=- - - --

21 

')? 

23 

24 

25 

-'0 

27 

28 

-5-
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• • 
1-'· 

·w 1 CERTIFICATE OF COUNSEL: 
1-'· 

Ul 
--..] 
w 
00 

as the attorney for the Defendant named herein and as an officer of 

1. I have fully explained to the Defendant the allegations contained in the charge( s) to 
4 which guilty pleas are bemg entered. 

5 

10 

11 

12 

17 

18 

20 

21 

23 

24 

the Defendant of the penalties for each charge and the restitution that 

1 pursuant to this agreement are consistent 
are made with my advice to the Defendant. 

4. To the best of my knowledge and belief, the Defendant: 

b. Exe~uted this agreement and will enter all guilty pleas pursuant hereto 
voluntarily. 

-6-
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• 00 . ~ . 

1 IND 

7 

STEW ART L. BELL 
DISTRICT ATTORNEY 

8 TIIE STATE OF NEVADA, 

I 0 -vs-

11 JEREMY STROHlv!EYER., 
#507326 

12 

14 

15 STATEOFNEVADA 

• 
FILED 

Case No. 
Dept. No. 
Docket 

C144577 
xm 
G 

INDICTMENT 

17 The Defendant(s) above named, JEREMY STROHMEYER, accused by the Clark County 

18 Grand Jury of the crimes of MURDER (OPEN MURDER) (Felony- t";"RS 

20 WITH A MINOR UNDER SIXTEEN YEARS OF AGE WITH SUBSTANTIAL BODILY 

21 HARM (Felony- NRS 200.364, 200.366, 0.060), committed at and within the County ofC 

23 COl TNT[- MURDER (OPEN MURDER) 

24 did then and there wilfully, feloniously, without authority of law, and with premeditation 

26 manual strangulation or suffocation; said killing being deliberate and premeditated and/or 

27 perperrated by means of child abuse and/or being committed during the perpetration or attempted 

2JDC05739 
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• • m > . 
~ ... .. 

~, '\"""' -
:0 . 
1-'· 
1./l 
1-'· 1 COUNT II- FIRST DEGREE KIDNAPING 
10 

~ 2 did wilfully, unlawfullv. fei• ;nuslv. and .. , .. "f!,..,. I. ,, ,L 
0 ' ~ ' '--·] 

away or Klanap SHERRlCE IVERSON, a minor, ...,ith the intent to keep, imprison, or confine 0 " J 
Ul 
-....] 

4 said SHERRlCE IVERSON from her parents, guardians, or other person or persons having ,p 
0 

5 lawful custody of said minor, or with the intent to hold said rninor_.tn_ unbwful <Prv~-<> 

v y-·. ; upvn u"e person OI saiU rrunor, any W1.lawrul act, to-wit: murder and/or sexual assault 

7 and/or inflicting substantial bodily harm. 

8 COUNT III- SEXUAL ASSAULT WlTH A tvillTOR UNDER SIXITEN YEARS OF AGE 
~- CT rru:._..,.._ l.lJ"I'1_ ' T • 

Q -~-··-··- .. -

10 did then and there wilfully, unlawfully, and feloniously sexually assault and subject 

11 SHERRJCE IVERSON, a female child under sixteen years of age, to sexual penetration, to-wit: - '--~ 
~L _(II ;Ial penetration, !Jyinsertin" his fin aer...imo...tb.e_ v~ cnn~..o.£rhe_ ;n tR..lC£_ n=== 

' 
13 against her will, or under conditions in which Defendant knew, or should have knov.n, that the 

14 said SHERRJCE IVERSON was mentally or physically incapable of resisting or understanding 
I- .I' 1"'\ L ... ·-- -· ,, , we ae1enuanl s conuuct reslll_ung m extreme trauma and 

16 substantial bodily injury, to-wit: bruising and tearing to the vaginal area. 

17 COUNT IV- SEXUAL ASSAULT WlTH A MINOR mzHI SIXITEN YEARS OF AGE 
\';'i'fH SBBHAHHAb B8BH: Y I!A.l?J>4 . 

18 
v 

19 did then and there wilfully, unlawfully, and feloniously sexually assault and subject 
~- - ---20 SHERRICE IVERSON, a female child under sixteen years of age, to sexual penetration, to-wit: 

21 penile penetration, by insertin_ghis penis into the va!l:ina of the said SHERRlCE f\J'FR.SOhl, 

-- -, . ~~~· ~ ; .. , vr unaer conailiOnS m Which Uefendant knew, or should have kno..,n, that the 
")' 
-0 Ill 

24 ill 

25 _JJl 

26 Ill 

27 IIi 

28_ Ill 

-2-
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• • .00 . " ... . ... 
f\1. ·:-
:0 ' 

1-'· 
1./l 

1 said SHERRJCE IVERSON was mentally or physically incapable of resisting or understanding 1-'· 
10 

~ 2 the nature of Defendant's COJ!duct. 
0 "7 ,,, 
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IL Names 01 wnnesses testJ!ymg be!ore tne Uran__(l_J_ ury: 
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:0 
1-'· 
1./l 
1-'· SPEAKER: Hi, this is Phil Ramos_ I'm going to be doing a voluntary statement under event number 10 

970525-(].452. Subject is going to be murder. Division ~ 
!j reporting is ISO Division of aecurrence is PO Date and time of OCCUITeRG8 iS QGiA€j te Be 
0 5125/97, approximately 0500 hours. 
0 
Ul 
-....] 

Uh, please use the rights form on this statement. Person giving this statement last name is ,p 
Strohmeyer- STROHMEYER. First name is Jeremy -JEREMY. Middle name is Joseph. He is a white 10 
male adutt, DOB 10/11178, 5'8, 160, and his social is 602-26-5849. 

H1s home address is 311 Silvera -SILVERA Avenue in Long Beach, California. Date and time of the 
interview is going to be 5129/97, 0220 hours. Interview is taking place in the offices of the 
long Beach, California Police Department. Conducting the 

'· interview is Det. P. Ramos. Also ~resent is Sergeant Walt Tur1e~- IlJBI EY: of tbe I oog Beach l"olise 
Department and Detective Bill Collette - COLLETTE of the Long Beach Police Departmenl . 

Q: Jeremy, I wanna start this interview off by asking you if you know it's being recorded. 

A: Yes 1 do. 

Q: Okay, And is this, is this being recorded with your permission? 

A: Yes it is. 

a· Aldgbt Befo£e we get stal'ted aRy NRttef, I Aee~ te a~'-ise yeu ef yoo1 1igl1ts. Aud I know that 
been advised of your rig his earlier. Is that right? 

youve 

A: That's correct. 

a: Okay. So I'm gonna read you your rights one more time, okay? 

=- ·- - --A: Okay. you have the right to remain silent. If you give up the right to remain silent, anything you 
say can and will be used against you in a court of law_ You have the right to an attorney and to 
have an attorney present during any questioning. If you so desire an attorney and cannot 

afford one, an attorney will be appointed to you by the courts, at no cost to you. prior to any 
questioning. If you decide to 
stop during any of the questioning, you can do so without any problems or any 
continuation. If you wanna stop, we'll just stop, okay? 

A: Alright. 

Q: Do you understand those rights? 
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~ 
A: I understand those rights. 

0 
0 Q: Alright. And with those rights in mind, do you wanna continue talking to me? 
Ul 
-....] 
,p 

A: Yes I do. w 

Q: Okay. Uhm, as you know, the reason we're here, I'm from the Las Vegas MetrQ(;!Ciitan ~alice 
Department and we're investigating an incident that occurred at the Primadonna 
Hotel a couple days ago. And we understand that you might be involved in that and that you have 
some information for us. Is that right? 

A: Thafs correct. 

Q: Okay. Well you wanna just tell me what happened? 

A: Ah, where should I start? 

Q: ':\'ell, let's just start at the begiuuiilg. How did you get W, uh. Stateline? 

A: I drove out with my friend, uh, David Cash and his father, David Cash, Sr. 

• 

•. 

A: Ah, driving to Las Vegas, we stopped at Stateline and, uhm ... stopped at that casino: uhm, 
'cause, uh, David's dad wanted to play poker and we were gonna go, on the, uh, roller coaster at 
Wild Bill's. So, uh, we got out and parked the car in front of. uh, that one casino. 

Q: Whiskey Pete's? 

=- -· - --A: No. 

Q: Primadonna? 

A: Primadonna. 

Q: Okay. 

A: Ana, un, we went onsode, uh, with Dave's father, 'cause he wanted to get Change so he could give 
us some money. And he gave us some money, we left and we walked across lhe street to Wild 
Bill's and we were looking for the entrance to the, uh ... roller coaster. And ---

. 
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2 a: Let me stop you for just second. okay? What time and what day was that? 

0 
0 

We arrived a little bit before 12. on, on Saturday. Ul A: 
-....] 
,p 
,p a: Okay. 

.. 
h. Night, going on to Sunday momir:1g 

a: Okay, so that was madnight? 

v. 

a: Okay. Alright. go ahead. 

A: And so we were, we walked across Wild Bill's, uh, looking for the entrance to the roller 
coaste:[ couldn't find it ·so we walked bade to ub tbe ~drnadonna and then lib in tbe 
Primadonna we were looking for, uh, the arcade and at first we 
couldn"t find it because, ah, last time Dave had been there, it had been in a certain place and I guess 
they were remodeling or something -

Q: Mmhuh. 

A: So we ca"-'ldni find 1t, so we went up __ the, uh, floor and, uh, we were go1n' around, dam' the 
slot machines and got some beers and drinkin' some beers and did some walkin' around and, 
uh, ., think one of the guys stopped us and asked David for 1.0., didn't ask me for 1.0. 
though. 

0: DRay. Row old are you 7 

A: Eighteen. =- - . --
Q: Alright. And tell me how you were able to buy beer? 

A: I walked up and ordered it. 

Q: Okay. Nobody asked you for your I. D. or anything? 

A. I IRiRk e>ll el, an, say fi•e ~uroAases, eRe lime oRe ~uy asked me fer I. D. 

Q: Okay. And did you show him your 1.0.? 
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~ A: Yes. 

0 
0 Q: And -
Ul -
-...] 
,p 
Ul A: I. I have an 1.0. from another country that I used to live in. it's a jake 1.0. 

0: Okav. 

A: It's for like 22 years old, makes me 22. 

a: Okay. Alright, go ahead 

A: So, uh ... uh, we were just gain' around doin' some slot machines and, uh, drinkin' some beer 
and, uh, we also, we went on the, uh, the tram, or whatever that is, to Whiskey Pete's. 

Q: Mmhuh. 

A: - from the Primadonna. And when we got to Whiskey Pete's, there wasn't really anything there 
that interested us and we didn't see anything in the arcade or anything, so we came back 
to the Primadonna and, uh, we went down and checked out the arcade and played some video 
games and then met. uh, two different gir1s. The first one was an Asian girt we met-

~. "'"k 
' 

A: And we were talking to her, but her mom came down and, uh, left and she left with her mom. And 
then we met another girl, a, uh, a Mexican gal and, uh, we were lalkin' to her some and that's, uh, 
when. uh. the one girl, uh, 
ttle deseaseel girl nas, tth, running around, uh, ~~itlt a, oil, Mexica:u bo')' aboot the same age. 
And they were like, like tnrowir:t', ul:lm ... Hke big wads at eaGh etAer, yell kneu, pape1 

- - . --
towels bunched up wijh water and stuff, and throwin' stuff around. And, uh, like I got hit by one, 
so I, I threw it back and I started messin' around with.'em and, uh, I was chasin' the girl 
around and she, uh, ran in the, uh, the girl's bathroom and I, 
nb I follo\i!lted her:ir~ ar~d, uR, wAeA we §Gt iAsiGe, sAe, tll'\, pieKed t:tp, uluu, a sig11, yoo k11ow, 
when you put ·it on the floor-

a: Mmhuh. 

~- - fn, o PI •• ,..., 

Q: Mmhuh. 
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1-'· A: She picked that up and. uh, uh, swung it at me and I blocked it with my forearm and, uh, and then t, 10 

I, like when she did that, I reacted and I grabbed her and like I'd put my hand over her mouth ~ 
t;J and, uh, like I, I grabbed 

0 
0 
Ul her, uhm, underneath the left arm and put my left hand over her mouth and then, uh, like 
---.1 grabbed through her leg, under her crotch with the rtght hand and, uh ... and then I, uh, I took her ,p 

into the, uh, the stall, the, uh, the biggest stall, lhe handicapped sl;311 and, uh, 0' 

took off her, uh, her, boots and her, uh, pants and her underwear and, uh ... keep her quiet, 
I, uh, choked her, started choking her. .. then, uh, during that time, I, uh, touched, uh, 
touched her vagina with my 

finger, inserted my, uh, index finger inside, all the way to the knuckle and moved it in and out 
quite a few times. And, uh, also touched the, uh, head of m~ 
wasn't really any, uh, 

~enis to her vagina, inside her liQS, it 

penetration with it. And, uh ... I was choking her to keep her quiet and I had her, she was laying 
on the loilet seat, with her head to the side of where you Rush the toilet. And, uh, I was 
choking her, I proceeded to choke her and the, uh, 

twa Me•iean gills, ""· walked in the bathroom and, "" ... so I sat on top of t11e gi1i aud, oh, made 
it seem like there was a person in there using the restroom. And, uh, in that process, uhm, the, the two 

Mexican gir1s were in the bathroom, uh, the one girl that I'd been choking, that was in the stall 
with me, YR, staRed ta make a, a wReeziAa Aeise, ~;~A,Iilte air and like breathing \I ely weakly, so I, 
uh Hke ~h i usRrl uh en~ 

', 

of my hands and I, I put it over her throat, stopped the, uh, wheezing until the, uh, Mexican girls 
left the bathroom. And .. , uh ... after that, 1... I decided that I had to leave. Actually, before that, I 
was sitting on the girl and I was, uh, uh, stroking my 

penis, uh ... l was trying to get it hard and the, uh, Mexican girls came in and, and then I stopped and, 
and after they l§fl..l wanted, I just wanted taleave. And, uh, I noticed that the.gjd_was smt 
breathing, barely and I didn't wanna leave her that 

way_, so I, uh, I tried to break her neck ... so that uh she would die quickl¥ 'cause I koew tbat based 
on the amount that I had choked her, that she had a Iotta loss of ox~gen to the brain, 
probably Iotta brain dead. 

COLLETTE: I think you told us, when we were talking to you, you thought you 
20 minutes all together, right? 

choked her probably as long as 

A: 1 sa1o nneen. 
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~ A: Yeah, 15, 20 minutes. 

0 
0 
Ul Q: Tell me, uhm, why you thought that these hove girts that came in while this was going on were 
---.1 Mexican girls. 
,p 
---.1 

A: 'Cause I could teU by the accent. 

Q: Okay. Were they speaking English? 

A: Yes. 

a. Okay. A1 1d witJ 1 wt 1at, uh, li~e a Hispanic accent? 

A: Yes. 

9ka)l, le~s go back a little bit, ah, to wlle11 S'OC gays fi1st got the1e. Y oo saul )IOU had Doug fit some e. 
beers tl~m ... , bef<l<e 11'\iS, tlekl<e ye~·~ gene iRIS the aaii1Feem, heow man~ beers had you 
had? 

A: I don't, probably 2 or 3. 

0· Two or three? 

A: Before I went into the bathroom with the gir1? 

Q: Mmhuh. 

A: I had a whiske~ a[l_d coke, probably four£!' five b!'ers. --
Q: Okay. Tell me if you think that you were under the influence of alcohol then. 

A: Ah •.• that's a reasonable 
alcohol. 

assumption, yeah, I would say I was under the influence of 

Q: Alright, so would -you let's say on a scale of one to ten, ten being stupid, falling down drunk, what 
would ~au sa~ ~ou were? 

A: I'd say I was about a 6 or a 7. 
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1-'· Q: Okay. So you had a pretty good -10 

~ 
0 A: I'd- ~eah, I had a good buzz. I was fe:elin' pretty: gcC:d 
0 
Ul 
-....] 

Q: Okay. Had you eaten anything? Something lo eat while you got there. after you got there? ,p 
00 

{>,· Ub during tbe da¥ I probabl)ll bad a some eggs in the mQr:RiR!j, \Rat msFAiRg, Satt£rday 
morning. 

Q: Mmhuh. 

A: And, uh, and Saturda:i night I bad a hamburger and some fries io a small tol~r"'. utl, gn tl'\e 'l#ay 
Stateline. And 

Q: __ - I'm sorry, go ahead. 

A: Thafs it, go ahead. 

Q: Okay. So did you eat anything after you guys gal to Stateline? 

A: No, I don't think so, no. 

0: •I right. ~""'·you tela me ~eu went there with a fi ieud of you as? 

A: Yes. 

n· _Arui_oio f~>h 

A: Yes. = - ·- ~~ 

Q: What was your friend's name? 

A. David Cash. 

a. David Cash? 

A. Yes. 

Q. And his father, David Cash, Sr. 
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~ A. Correct. 

0 
0 a. Okay. Was David with you when all this was gain' on? Ul 
--..1 
,p 

No, he, uhm ... when I first went in the bathroom, he, he like follqwed in, not like all the way, he <[) A. 
went to the door and he was at the doorway and, uh, when I grabbed the girt, he, he was like, "What . . •"J• .... 

just he left freaked out He was afraid ' was gonna de scme~iR' sW,ai(J. 

Q: Okay, when he first, when David firsl saw you in lhe bathroom, what part of the bathroom were 
you in? 

A: I was in the main area by the sinks 

Q: Okay. And there was nobody else in the bathroom, just the two of you? 

A: No, nc one else in the bathroom just us. 

Q: Okay. 

TURLEY: That would be three of you, right, not two? 

A. At U 1e p~int in time when Uavtd was· 

a: When, when David came in. 

- . ·~·"· 

Q: So there was a:-total of you, David and the·little girlo --
A: Right. But then he, he, after I grabbed her, he said, "What are you doing?" and left. 

Q: Okay, Uhm ... 

TURLEY: Phil, you know, if I may, ff I may just 'cause from what, uh ... Jeremy had told us a little bit 
ea~ier. You had talked to a Hispanic girl who was her, who you believed to be her younger 
brotber: was playing 1AriU\ tRe vidim. 

A: Right And-
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TURLEY: But hear my question first. The reason why l'm asking is because you, you describe her really 10 

2 good, you gave, you told her you were from Lang Beach, if you remember what you, is that what 

'"" 0 
0 
Ul 

A: Yeah. I told her I was from Long Beach, I showed her my nipple rings. Yes. -....] 
Ul 
0 

TURLEY: Yeah. And you showed her your things. I think that's really important that you, you give Phil that 
ir:~for:matiQR, 'cab!se it, it, yeu kmM'. it tells FAOFe 

Q: Tell, tell me about the Hispanic girt that you were talking to after the Asian girt 

A: Uhm, an Hispanic gi~. she's probably about 5'6 and, uh, and a little, little obese. nat, nat fat 
she's a linl~ b~ hin-

but 

Q: Okay. What color hair did she have? 

A: Black hair. 

Q: Do you remember her name? 

A; No I don't. 

-u: Ukay. 
•. 

A: I think I recall the, uh, Asian's gi~'s name as being Erica, but I don~ recall the, uh, the Mexican gi~'s 
name. 

0. 6kay. so ycD told lhe Mexican gti1 tflal you were ffom [ong BeaCh? 

A: Yeah, I just wem llp and sta~ talking to her, you know, struck up a canversaltt!rrand ~ came up 
where we were from. Told her we were from, uh, Southern California. 

9: lA'fleFe nas ttiis at, vvheu you fhst stltlck op the COit'il'elsatiou with her? 

A: In the arcade. 

Q: Down in the arcade? 

A: Right. 
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10 
~ 

A: Right. And so we were talking and, uh, she, uh, I think she said something about my tongue ring, t;J 
0 so I, un. proceeaed to show ner my mpple nngs also. 
0 
Ul 
---.1 
Ul 

Q: ·okay. So you have your nipples pierced? 

I-' 

A: Thars correct. 

Q: Okay. And you showed those to her? To this Mexican girt? 

A: Yes. 

a. Alliglll Ana hew leRg BiEJ y~u talk teller? 

A: That's tough. I'd say Sto 10 minutes. It wasn't a long conversation. 

Q; Okay. And did yC"Ju, did ~Ql.l eRS the GQR\Ifusation or: dici sRa end the GGAven;.atiGA'!' 

A: You know. I'm not really sure. I think it was kind'a like a, you know, both of us were just 
standing there, not saying anything, so we both just like walked away. 

a· Okay. Tell me about how much time you sgent over at Whiskey Pet!!'S, befQr!! you tggk lbe tram 
over to Primadonna. 

' 
A: Shoot I, I don't remember. 

Q: Okay. Did you play any games in that arcade? 

A: I don't think so. I think we went in and it was like we were unimpressed, so ~e just went back. =- -
Q: Okay. Uhm, there was an incident that you told me about, where your friend, David, had gotten, 

uh, carded by a security guy and had his beer taken away? 

A: Yes. 

Q: 'Nhere was that at? 

A. That was ill tile, oh, the, oh, Mad01111a CM 1e. 
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A: The Primadonna, yeah. 10 

2 
0 Q· Oka~. And would that have been ju:st a little while after 'tOU took the tram cver2 
0 
Ul 
-....] 

No, that was when we f.rst, no, it's like, you know, our first couple of beers. I believe. Ul A: 
w 

~. Obu 

A: Scr think that was before. Because what we did is we got some beers and som&- alright He got 
his taken away. The guy didn' say anything to me. 

,.... Ok=v 

A: And so I finished mine. Then I went back and got two more for us and we drank em' on the way to the 
tram. You know, we finished 'em waiting for the tram to show up. 

Q: Oka~. So that ~anicular incident. when David had the beers taken awa~-

A: Right. 

Q: How much longer after that did you guys get to the, uh, Primadonna Arcade down:stairs? 

A: uv' "~·~· • 

Q: Okay. 

'. . 
Q: Okay. Do you _f.ernember gQin' to Buffalo Bllt.s with him? --
A: Yeah, 1-1 said that And when we first got there to the Primadonna, we got-uh, David's father gave 

us ssme msAey &Rd we walked aa:ess the sbeet te\Aiilr:i Bill's and, tJh, we 1111alked a1otmd like 
halfway am!md the whole mmplex lpgkjng for the 11h, tQe er:1trance to get OR tl:\e, Ul:\, tOller 
coaster. 

Q: Right. 

,., And when we couldn't :find it we just like went inside walked aro110d inside, tbeQ ~1aUced out the 
front. 
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1./l Q: Okay. Tell me when was the very first time that you noticed the lit1Je girt-the little black girt. 1-'· 
10 
~ 
!j ... LJbm 

0 
thafs tn••gh to say !Ibm. 

0 
Ul Q: Had you seen her when you were over at Buffalo Bill's? 
-....] 
Ul 
,p 

A: No. First time I saw her was in, uh, in the Arcade at, uh. Primadonna. 

Q: Okay. 

A: That was the only time I saw her. 

Q: So estimate for me, uhm, the period of time when you first saw her until you chased her into the 
bathroom, or followed her into the bathroom. 

A: I'd say a good ha~ hour. 

a: Okay. So you QJon linleracl w11fi fier for a very long time, JUSt maybe about half an hour? 

A: Yeah, it wasn1-

Q: Okay. 

A: -wasn't a 'iong time. 

0: Okay. So, uh, when you first saw her, she was lhrowin' the spitballs with the- with the little 
Mexican boy that she was playin' with? 

A: Right 
=- - --

a: Okay. And that little Mexican boy turned out to be the little brother of the Mexican girt you were 
talkin' to? 

A: Yeah, that was-t assusmed that. That was my assumption because, uh, the girt's older 
brother was with the Mexican girt also. I believed that it was her younger brother. 

Q; Okay. The tittle black girt? 

A:. reah. This is contusing. 
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Yeah. I'm kin~ confused so • 1./l Q: 
1-'· 
10 
~ 
!j A: The little black girl had an older brother. 

0 
0 
Ul a: 
----1 

Right 

Ul 
Ul 

And the older brother was with the, uh, Mexican girl. A: 

u: v•ay. 

A: That I had talked to and I had showed my nipple rings to. 

<.~: u"m-nmm. 

A: And I saw them prelly much together, uh, everywhere in the Arcade_ 
uh, little Me>ican boy was the Mexican girl's younger brother. 

And then I believe that the, 

a: Gl~ay. Alright, I gotd1a uow. So did you e'il'el get a chance to laiR to ffie MUe ti[aek. g1i1's older 

A: I believe he was standing like right nelttto the Me>ican girl while we were talking to her_ 

...... l'" 

' 
A; So-l didn't talk directly to him. 

Q: But he was there and could hear your conversation? 

A: res. 

- - - --
Q: Okay. But you never had a direct conversation with him? 

A: 1'0, 

Q: Okay_ Uhm, when you were down there in the Arcade, did you notice any other kids that woukl 
have been your age down there? 

7\: WRen we were first there, earlier on in the evening· 

a: Uhm-hmm. 
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-when we first check~ out, there was like there's some alder people dawn there. Not-nat a lot, like ~ A: 
!j maybe one older guy two older guys or-you know wjth thejr girlfriend or somethiR'. Thafs 
0 about it. 
0 
Ul 
-....] 

Q: Okay. Do you know where David Cash, Sr. was when you guys were downstairs in the Arcade? Ul 
0' 

(;· Yeah. l:::ie was 11p at tbe lib poke[ tables 

a: At the Primadonna? 

A: At the Primadonna. There's- I guess there's a little enclosed room. 

Q: unm-nmm. 

A: He was there. 

0: ORay. J>;nc ... so your lnend, David, Jr., was with you downstairs in the Arcade? 

A: Yes. 

Q: Okay. Was he talking, uh, with the little black girl also? 

A: I don't really, we didn't really engage in conversation with her. I mean not like standing there talking 
to her. II was pretty much like, ah, playing kids games, running around chasing each other, 
uh, throwing stuff at each 
ather. Just doing child-ish things. And David didn't really involve himself, it was mosUy me. 

,..,. Okav 

=- ·- - --A: II was pretty much all me. 

Q· Well let. rne ask ')!Oil about that llhm, tell me '"RY ye~ staFieEI playiRg .. ith her. 

A: 'Cause I gal hit by, uh, one of the things they were throwing. 

Q: Okay. 

A: So I threw it back and started playing around with them. 
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:0 
I-'· Q: Is that somethin' that you would normally do? Play around with younger kids? 1./l 
I-'· 
10 

~ A: Ah, not really, no. 

0 
0 
Ul Q: Okay. Why do you think you did it that night? 
-....] 
Ul 
-....] A: Ah ... maybe ft was 'cause I was bored, maybe it was because of the alcohol, I, I can1 really say, I don1 

know. 

Q: Okay. Uhm, when you M, when you were playin' around, you know. with the spit wads and, and, 
you know, just carrying on with her, were you also carrying on with, ah, the little Mexican boy 
that she was playin' with? 

.. -r.. IJh:, ,-eah. Vie we1e like. llh, like, he d liRe, ne a IIJ<e, ·Rurry, "let's go get her"', you know, 
like I was on his siGe er wtu~te-;er, a~d tMen like. a11d,like l1e disappeareO:O: 

like, 

Q: Mmhuh. 

A: Like aftec ab alter t~• giR FaA tawaHis llle l>alllroom. I like lo111ed a:1 cond and tie we, was gone. 

Q: Okay. Do you know where he went? 

A: No. 

Q. Okay, Lfflm ... after you came out of the bathroom and you had left the little black girl in there. tell me 
what you did then. 

A: Uh ... I came out of the bathroom, I walked out of the door and then I walked to the, uh, far end of the 
room. that the door opens up and then there's video games in tbe middle-

Q: Mmhuh. 
%- - - --

A: I walked to the far end to walk around on that side and I walked on that side, a h. right there was, uh, 
the, tih, black boy, ah, the girt's older brother and the, uh, Mexican girl. I walked rigbt b~ 'em 
jost w·alked out of tfie Arcade. 

Q: Okay. 

COLLETTE: I think when we were talking before, Jeremy, you described what the little girl was weariog aod 
what you did with her CJolfies. 

A: Oh the, uh, the little girl's clotlles. She, the boots were- I. I remember those being like, uhm, like a, 

2JDC05757 

AA01451



. . l. • &• .w. 
f\1 

. 

:0 
1-'· 

like almost a calico pattern, like brown/black-1./l 
1-'· 
10 

~ Q: Mmhuh. 

0 
0 

A: -and a dark orange-ish red, kind'a mixed together. And then she had like a, uh, almost like stretch Ul 

pants on. that had like over rt, like attached to the top of the pants like, uh, material that just -....] 
Ul hung over freely. 
00 

A: -like a colored line on the end, you know, they're not really a ... I remember, uh. what color the, uh, 
underwear was, I don~ remember that. But. uh. I had took her, uh, boots and her cloth eo and, uh, put 
'em in the toilet. And, uh, when I left the 

body, I, uh, put the feet inside the toilet and, uh, so she was like sitting on the bac~ <><lge o! tbe 
!Gilet seat 

Q: Mmhuh. 

A: -with her feet in the toilet and her hands on top of her legs. 

Q: Tell me why you did that. 

A: 
So that, uh ... l was thinking that. you know, if somebody comes in the bathroom, they won't see like, 
you know, her legs hanging out from the bottom. 

a. Is that Why you put her clothes into the toilet? 

A: You know, I don't- I don1 really remember why I did the, put the clothes in the toilet. 
I. I think it was probably the same reason. I don't really remember • 

..... 

- - - --
TURLEY: 

Jeremy, I think it, Phil should know, about the napkin too, when you were sittin' on her, when the girls 
came in. 

A 
Ot:l, uhm, alse,tJh ... uh, flotrl d1oking her, she had, uh, spit out a, a kind of a, a foam and with 
blood, mucus mixed with blood, you know. it was all bubbly and, uh, accidentally I had, uh. I guess, 
uhm, brushed my hand against it and like I'd gotten it all over my hand and so 

I took some, uh, toilet paper and cJeaned it off and I can't remember whether I p11t tbe toilet pape~ 
wad iA the toilet or threw non lhe ground. 

Q: 
Okay. Do you remember, uhm, if you had wiped any portion of your body with that, except tor wiping 
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1-'· her with that toilet paper that you just told me about? 1./l 
1-'· 
10 

~ A. ~ t, I got the mucus on my hand-

0 
0 Q. Okay. Ul 
-....] 
Ul 
'.[) A. -mucus and blood on my hand, I used the toilet paper to dean mY hand off. 

(l I 

A. I didn't wipe it on her or myself, I just used it to clean my hand off. 

Q Oka!fii yoiJ tald me eaflier that, t1IUII, wl1ile tl1is was gomg on, ffiat you had, uhm, touched her with 
your penis Is that. is that accurate? 

A. Thars accurate, yes. 

a. Oka~ Da y-o11 remembe~ it ygy gst aAy l:llae!l efl )OtJr pe11is? 

A. Mm, no I don't ... there- there wasn't penetration 

Q. Okay. Do you remember seeing her bleed at all, from her vaginal area? 

Ao res I do~ I remember there was blood down there. 

Q. Alright. Do you know-

r. -some on my unger. 

Q. 
Okay, okay, thai's what I was gonna as you ;-!lid any'transfer to your, to your bOdy and you just said 
your finger? 

Q. Okay. Did you wipe that off? 

A. I would think that I probably wiped it off at the same time that I wi~ed the mucus nil cf my tla~d 

Q. 
Okay. Uhm, I think you also told me that, uhm, there was a point in time there where you were sitting 
on top of her. 
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10 

A. Correct. 2 
0 

Okay. And you told me that you were stroking yourself. 0 a. 
Ul 
---.1 
00 

A. Yes. 0 

Q. Alright. And, uhm, was that in an effort to get an erection? 

A. Yes sir. 

Q. Okay. Were ~ou able to achieve that' 

A. I was halfway achieving it and the Mexican girts came into the bathroom. 

Q. And that startled you? 

4 T> 

Q. Okay. Uhm, I need to ask you one thing. Uh ... while this was occurring, do you recall if you had 
ejaculated at all? 

A No I-''""-' . 

Q. Okay. You are certain that you did not? 

A I'm . .. ~·-
Q. Okay. So thelb.Wilen you left the stall and went upstairs, tell me what you did 11-... 

A. I believe I exited the casino and went and waited, ah, by the car. 

Q: Were you 

A: -for David. 'Cause I, I think that was where we were supposed to meet. 

Q. At the car? 

A. Yeah. like four o'clock or something. 
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Do you remember seeing David, uhm, at the top of the stairs, when you came out? 10 Q. 

2 
0 . . " 0 
Ul 
-....] 
00 Q_ Okay. Do you remember ff when you came out of the Arcade and you went up the stairs, did you go I-' 

right to the parking lot, or did you take your time going through the casino? 

• 
"'!'"~"-

Q. Okay. Tell me what you guys did after, uh. you got to the car and you met up with David and his 
dad. 

A· Well actually I, I met with Da•id and his dad was still inside. So I wa•ted at the car while he went and got his dad. 

Q. Okay. 

A. And then his his dad and hjm came o••t and, uR, we left afld 'iile d&ove to Las vegas. 

Q. Whafd you do when you got to Vegas. 

A. Uhm, uh, we (;larked theca,[ loa parking lot st.Ndufe aAd, ~A. and Sa~id artd I were sleepmg to Ule 
car, 'cause we were pretty tired and his dad went to RJa)' some poke~ at a c::asiAe. And, ttl"l ..• the11 we, un, woke up and we went and walked around and 
then met with his dad like 12 o'docll and we got a hotel room at, uh, the Holiday Inn. 

Q. Okay, this beeping means we're runnin' outta tape on this side, so I'm gonna tum it off for a 
second and flip it over to the other side. 

A: Alright. 
= - - --
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1-'· 
1./l 
1-'· Q: Okay, we're continuing on Side B_ Alright so about 12 o'clock you met with David's father and went 
10 and got a room? 
2 
0 

A_ R1ght, and got a room, ah ... on, uh, not the main strip, but the, uh, enclosed street? You know what 
0 
Ul I'm talkin' about? 
---.1 
00 
10 

COLLETTE: You told us the Holiday Inn. 

A_ I eah, 1! was the Holiday Inn, but ifs on a, ifs by a strip of a bunch a casinos 

Q. Mmhuh. 

1\. rremont, thafs it. 

a. Oh, okay, on Fremont Street? 

A. Right. We went and got a hotel, Holiday Inn, at Fremont and it's like a s~ecial named l::lolida¥ lao, 
like it was taken over Oy anotfier company. 

a. Okay. 

A. But, uh, we got a room there and, uh, like slept a couple hours during the day, then got u~. went out 
and, un. sheGkea etlt all the different casinos aud went gambling an some of 'em. And, uh, 
stayed stayed in I as Vegas til Monday. Uh, we Etreve deNn to tt1e lll&ill sbip at about 12 
o'clock on Monday and the traffic 
was pretty bad, so we decided to stay on the strip ~illike 6 o'clock-

a. Mmhuh. 

A. So, uh, David and I went off and we, uh, checked out like the Luxor and, uh. uh, MGM and New 
York-New Yo~ au the different hotels there.and the casinos and, uh, and theR..,.Ieft at six 
and we were driving and then we got, we gotlo Stateline pretty fast, like I'd say about 40 
minutes and then about ten miles past that and just 

hit like deadlock traffic. So we got off at Barstow and tool< io a movie at like te~ o'GioGk amj left again 
at hke 12:30 from Barstow and went about7 miles, no traffic and then, uh, came over a ridge, 
there's traffic again. And, uh, finally got home to Long Beach at, uh, 3 am, Monday moming. Thars 
when they dropped me off at home. 

Q_ Monday moming or Monda~ nighVTuesda~ rncmiog? 

A_ Tuesday morning, sorry. 

. 
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:0 
!--'· 
1./l 
!--'· a. Okay. That's all right. Uhm, tell me when you told David about whal happened. 10 

2 
0 A Uhm ... I didn't reali)', uhm, discuss it with him. Uh ... like on the think it wasT uesda¥ Q[ 
0 Wednesday, like, I'd called him and I was talkin' to him just about like school and stuff, 
Ul whatever, and, uh, he said he was gonna call baCk and then I called baCk a little later, ·cause he .....] 
00 wasn't callin' back, and hls 
w . 

mom said be left aod be came mtB[ rn~ bclJSB and said '"Qb my: God )IOII're 00 DC like tbis gid ~laS 
killed and all this stuff. So then, he, he figured it out pretty fast. 

COLLETTE: Then he told you he was gonna have to go to the police. 

A. Yeah. 

COLLETTE: His dad insisted. 

A: He said his dad was insisting that he would have to go to tell the police what he knew and he, he 
himself was gonna go.and tell the police and then, you know, I said, "VVIell,lhafs uh, iflhafs what 
you nave lo Co, ffiafs wfiat you nave to Clo, lfiars fine.· You l<now, I'm not gonna be upset with 

"' '"''· 

Q: Mmhuh. 

A. So, ula ... lie we11t to l1is, tllirrk I lis 1110111 a11d dad talked to U1e police. 

'· 

Q: And that was few hours ago. Is that right? 

A: A little more that few hours ago-

Q: Yeah, a while ago. 
- ·-·. . --

A: -7, B hours ago. 

Q: Okav. So-

7 __ (Both speaking at once) 

Q· -ah are )lOU tellio' rne tbat David didn't know ao'jdhiog ab011t wbat bappeoed tbalnigbt2 

A: Like. like I said, when he. uh, was at the bathroom door. he saw me grab the girl. 
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10 Q: Right 

2 
0 A: And thars when he said like, "VVhat are :tau doing?" and just left. 
0 
Ul 
---.1 Q; Okay_ But afterwards, after, ah, you had come out of the stall and you ran into him in the 00 
,p parking lot, you didn't tell him what happened? 

A: I don't know, I might've, I don1 know_ 

Q; Okay_ 

A: I don't think so, because I remember, or when he came over my house, he was like totally 
like surprised. 

Q: When was the first time you saw any kind of media coverage about what happened? 

A: When David came over. I think that was Tuesday night. 

Q: You don't read the papers? 

A: I read the papers, but, ah. not on a daily basis. 

a- Well do ¥,01' watch the news on nn 

A: Ah, yes, sometimes. I really, I really don't watch TV that much at all. I don1 watch TV that much, 
I do read the paper sometimes. But, uh, after Dave came over and showed me that, I, 1 
was watchin' the news to see, ah, what, uh, what would develop, uh, you know, What leads 
tJ:u:t~ were getting aod e~tecytbiog And I also bad picked 11p the paper: today, as a 

matter of fact, react an article in there. Los Angeles 'rimes. --
-

Q; Did you see, ah, the video, the surveillance on the TV? 

A: Yes I dod, multiple limes. 

a: Did you recogniz~ yourself on there? 

A: Yes I did_ 

a: Okay. Did any other of your friends call you and tell that they'd seen you on TV? 
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Ah ... not then. one of my friends called me and said he saw me. And, uh, then some other people, 10 A: 
~ some friends at school were like, "What were you doin' on TV last night or this morning?" So ~eah, !j people 11oticed, they 1ecogniLed me. 
0 
0 
Ul 
----1 Q: Did you tell anybody about what happened? 
00 
Ul 

A: Ah, yeah, !told a old girlfriend of mine. 

Q: Do you wanna tell me her name? 

A: Not really, no. 

()· n•~ 

A: I think you already know it though, so -

COLLE II E· Wallllbi[]k }lOll all:eady: kn01111 that I talked ts AeF aAell Me~~~ Ref name. 

A: You talked, yeah. 

COLLElTE: So you might as well tell him. 

,.,; r gnes. '· 

Q: Agnes? 

A. You want ffie fUll name? 

a: Sure. - - - --
A: Agnes Lee. 

Q: Okay. Tell me what Agne's neaction was when you told her. 

A: She didn't befieve me. 

()· n•• 
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A; She didn't wanna believe me. 1-'· 
10 

~ ~- , ... '~ 

0 
., - ' 

0 
Ul 

A: 'Cause I wanted to confide in somebody and I wanted to, I don't know. I was considering -----1 
00 leaving, ah, trying to get out of the country and if I did that, I would' a wanted her to go with me. 
00 

f'\: M~nuh 

A: And, uh ... l. she had, you know, we had been going out for a while and she had told me 
stories before, about how she used to know people in like, uh, certain like, uh, you know, gang 
extensions, gang affiliations and, uh, so I expected her to like have, I don't know, dealed with 
somethin' like that before, like, a. a murder or someth~ng and, uh, 

she might, you know, help me out and, uh, you know, give me some advice on what I should do. 
And, uh, turned out that all the stuff she had told me was just bullshit. so it kind'a like rattled 
her pretty good. 

Q: Mmhuh. Uhm ... ~ou have a com(l!Jter at home? 

A: Yes I do. 

Q: Are you famil"'r with America on Une and the Internet and all that? 

A• v 
·-

a: Okay. Did you talk to anybody on line about what happened? 

•· Ne. I Radn't bee11, al1, l1ad••'t bee11 or1line since tiefare I left for [as \Jegas from up here. My 
-r.. 

parents, ut:l, took my meaem a·.-,a~. sa I had not bee~ a oitliile. 

:- - --0: . Okay. 

A· B11t tt:1er:e ar:e, '-JF!, uh, people, I'd say a 111axillllllll of se-wer1 people I ve met on l1ne wile Know that I 
have l!l)l tong• oe and my nipples pie<ee<l. 

Q: Okay. 

A· So I mean 5Qme peeple eetJid, )!Ott k:no~~~. drai'll to11dt1sions just based on tl'ial. 

Q: Would you like to tell me what your on line address is? 
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1./l 
I-'· A: Uh, sure, Fly Boy 1030. 
10 

2 
0 0: Fly Boy 1 0307 
0 
Ul 
-....] A: Thars corred. 
00 
-....] 

Q: And is it just the wa~ it sounds? The way_ it's speiiPrl? 

A: Yeah. Fly, uh. capital F. Boy, capital 8, no spaces in between. And then, uh, 1030, no spaces. 

Q: Okay. Uhm ... did you see the coverage of the little gi~'s father on TV? 

A: Uhiii ... JIO, I didn t see any of the coverage on TV. I saw the brother speaking on TV-

a: Mmhuh 

Abot1tl1ow, ol1, l11ey dldnt wanl Ole, fie a1an I want tfie media, ah, harassing his dad and ~utting him ~~= 
rtown .o..nd, uh, I Fead an artide today, well yeste1day, in, uh, the Los Angeles Times about, 
uh, uh, like the father and they said they had a source in Las Vegas, that, uh, had heard like, 
had gotten the father saying that, 

uh, to keep, uh ... for there not to be any trouble, that the hotel would, uh, have to give him a six (lack 
of beet, a hundred dallaFS and, ~o~h, ret~nd b ip tickets to tas llegas ana pay fOr flls daughter's 
funeral. 

•. 

0: What'd you think about that? 

A: I thought it was ~:m::tl)': sad 

Q: Why? =- ~ . --
A: Irs his daughter. Irs, it's his daughter and she was murdered and he's thinking about a six pack 

of beer and some hundred dollars in gla~ing chips 

TURLEY: David, you said if, uh, ij was some good that came aut of this, can you tell Phil? 

A: Uh, yeah. Uh ... uhm, I just. I, I was sayin' that I notice also in the a~icle how a majority of it was 
talking about haw, ah. parenll; need to kee2 more careful watcb o•e< thei< ctlildreR, IIley eaA'I jtlst, tlh, 
leave em 111, ah, 1n Arcades, while they're up in the casino-

Q: Mmhuh. 
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10 A: -like upstairs. And I think that this, based on how wide the media coverage has been, is gonna ~ 

be a big e~e a~enerfo[ a lotta parents and tbe)l're oot gcone be leauiRg theiF kiets alone a~tyiiiDie. t;J 
0 
0 
Ul Q: Tell me what you thought about all those little kids down there at 3:30, 4 o'doclt in the morning. -....] 
00 
00 

I thought ~ was pretty ridiculous that kids would be up at that time: I mean I didn1, when I was a kid, 
A: 

I'd wanna, ~au know, staY' up late Q[ wbatever ~011 koow 

Q: Mmhuh. 

A: -at the, I'm sure when I was a little kid, ifd be cool to be up at 3:30 In the morning, in the 
Arcade. But I mean just runnin' around ramgant there's like no SllpeOtision \MhatsselieF. I mea11 it's 
hKe, 1Ps, ifs an area that's completely unsupervised and there's no adults around it's j11st a 
bunch a httle kids hangm' out. 

Q: Uhm, you know a Iotta times in our investigations we come across situations and we give them 
names, like, uh, crimes of circumstance, crimes of passion, ah ... spontaneous crimes, 
pre-planned incidents and stuff like that. Tell me what you would, ah, classijy this parti<'lolar 
incideut as. 

A: I'd have to say ifd be spontaneous. 

Q: Spontaneous? 

A: Yeah. 
,_ 

Q: Okay. You didn't plan on doin' this at all, when you got there? 

A: Definitely_ not no. 

- ··~ - --Q: Okay. And you hadn't planned on doing this when you first started playin' around with the litUe 
girt? 

A: No. Not even. 

Q: Do you have any idea what actually compelled you to do this? 

A: I don't know. I was sa~in' eadier it's like it's irs like, it just like sometAiRg like w~tent haywi1e 01 
something, I don't know. lfs like, like when she swung lbat !bing at me, like I don't kRaw, like 1 
suddenly hke reacted. And like it was just. it was just a completely strange experience. I mean it's, it's hard for me to 
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explain, I can1 say. It, it wasn't like fun, it wasn1, uh, like a nJsh, it was jusL.it's strange, hard to 10 
~ explain. I don't know what triggered it. Uke I think her sw, like swinging that thing at me, I guess 
!j that's what tnggeted it, wt:Jen I grabbed 1'1er ami was j~;Jst liKe from the1 e it we11t 011. 
0 
0 
Ul Q: Tell me if you lhink tllat there would've been anything that could've stopped you from doin' this. -....] 
00 
<[) 

A: Yeah, lots of things. 

Q: Give me an example. 
,/ 

A: Ah, for one, a parent bein' around their child when they're there. You know, not let, leaving your 
children alone. Uh, having signs posted saying you are under surveillance. Thars, thars 
a ~rettv big deterr~nt 

COLLETTE: I think you told us you hadnl seen the cameras _-

A: Yeah, I didn\ I didn't see the camera. Ah, I had, I had seen two cameras in big white boxes and 
that's it. I didnl see any camera up by the bathrooms. 

a: Okay. But now you know that, that you were caught on surveillance tape. 

A: Yes. I know that. 

a· And you ~a'•'' that frem the TV cove• age a1 ad people lellin you? 

A: Thars correct 

_fr _m., 

=- .. ·--

. 
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Whyn1 you tell him about your blue Bruins baseball cap and your clothing, and what you did with 1-'· COLLETTE: 
10 all that stuff. 

~ 
0 A: Uhm, today I, I pan1cked tOday, because, uh. I didn't know what to do. I'm, I'm looking at 0 

spending a good amount of lime, a good period of lime of my life in jail now, so I was thinking about Ul 
-....] taking off and gettin' rid of any evidence I might have, or whatnot. So I, uh, I burned, uh, the -....] 

cap that I was wearin' that night and, uh, the shorts that I was we~rin' that night 0 

a. 'M ~at kind a cap was that? 

A: It was a, uh, a U.C.L.A. Bruins like baseball cap. 

Q: What color was it? 

A: lfs a blue cap with the yellow B. 

a: Okay. Uhm, so on the front of the cap there's the 8? 
-

A: Correct. 

Q: 
And then on the surveillance tape, I saw some writing on the side of the cap. 

A: I believe it says ubm like go, go BruiR&, SF semetRiA!), abe~;~e tl1e, oil, hole on tne llack of the cap. 

a: Okay. And tell me about the shirt you were wearing that night 

A: 
A blue shirt and ifs 6ke uh, just like tee shirt, it's, uhm, kind' a dark navy blue and it had like uh, I 
think some cirde designs on it. Irs just JJret:ty: much a tee sbir:t 'Vl~ith ssme designs 011 it, 011 the trom. 

·-· - --Q: And what'd you do with that shirt? 

A: It's at hO!fle. 

a: It's at home? 

A: 
Yeah, I don1, I don't remember whether I packed it or, ah, if ifs in my room or if it's in the 
laundl)' room. 

COLLETIE: 
Could be in the laundl)' room, a green backpack he has, or a big black bag that he has. 
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A: The, uh. the shoes are in the backpack. 
10 
~ 

? 
+he 9FaY ~Jans teJUiiS SIIOeS. t;J 

0 
0 
Ul A: Right And the boxers are in the, uh, the black bag. ---.1 
---.1 
I-' 

Q: 
Is that the kind' a shoes you were weartng, were gray Vans? 

A: Yeah, those were the shoes I was wearing. 

Q: Okay. 

COLlETrE: 
But he says the maid was ~ere teda:r 111d t11ey may have Wa5hed all those items. 

A: All, I, I believe all the clothes had been washed. 

Q: Oka~. Uhrn 
well I gotta tall yG\J, I ean~ thi11k of a11:9 other questions I'd like to ask you. 

What I. what I'd wanna do now is ask ''h, SergeaRt T..,Aey or Detective Collette if U1ey have any 
questions for you, if you don't mind. 

A: No, I don1 mind. Thars fine. 

'fl;JR!:E'I'. 
Ofi, Jeremy, the only thing that I have that 

that I waona, I tRiAk is impo1ta11t tt~at Phtl Rnows, because: its, I want our, ours to be pretty much the same. 
Do you belong to any gangs or anything right now? 

A: No. 

TURLEY· Y(nire net a wl 1ite supreme--1st? 

= - ... --A: No, definetely not. 

TURLEY· 
Ysu indicated to 111e that you didn't attack this girl because she was black 

A: Thars correct. I did not attack her because she was black. 

TURLEY: Okay. 
Also. you told, you told me that, uhm, you hadn't followed be• arouod OF aAytlling else to 

see heF laea~ons a11d t11a~ 111111 you nail oeen in the Arcade for a while io fact ¥011 e~1e11 uFiFlalecl in the Arcade itself, by the llelicop. Is that 
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I ". &• .. 
UJ. 

;;;,· -

:0 
1-'· 

A: Thars correct. IJl 
1-'· 
10 

~ TURLEY: Tell me about that. 

0 
0 
Ul A: Urinated twice. 
---.1 
---.1 
10 COUETTE; The time if 0300, I just turned to Side 6. 

''-'~-~·· "' 1ne l"'fcaae. 

A: Twice in the Arcade, uhm, there was this spot, ah, there's a row of video games agalnst the wall, going 
towards, uh, the. uh, ladies' bathroom and, uh, on the wall there's a, a like a socket. plug 
socket. Ah, urinated all over that. And, uh, and then ther!l'~ a bellroptec game like, un. 
like right across frOm that, urinated inside that. 

. 

TURLEY: Okay. You also, uhm, told me earlier and I think ifs important here to tell Phil too, that. 
uhm ... atter you had, uhm, choked her from. from the front and, uhm, you had sat on her and 
you heard her kind of, ah, still maybe possibly breathe, there was some life in her, uhm, that 
you had, uhm, you 

wanted to basically, you didn't want her to be a vegetable for the rest of your life, so you, you looked 
there and you thought about how to do ij and you, you remember recalling about some 
movies or something? 

A: YAoh 

. 
? Could you tell Phil about that? 

A: 
Uhm, before I left, uh, and she was still breathing, not, not, not strong breathing, but, you know, a 
wheezll breatbiDg ub wecy labored, and, un, I, I, I theeght about it a11d I, ana llfiougfll to myself 
that I couldn't leave her there like that becanse I couldn't lea\le then and I figuzed that she would 
be a vegetable, 

=- --· --
because of, uh, lack of oxygen to the brain, so, uh ... I tried to, uh, break her neck. Uh, and doing it 
how I'd seen in movies before. uh. putting one hand on the back of the head and one hand under tine 
chin and, uh, twisting ub tbe bead to twist the nesk, that ~;~h, tueaks it. Alld wtn!H'll 010 lfiat, ull,l 
heard a, a. a loud snap, but, 

ah, she was still breathing so, uh. I did it one more time, as hard as I could and, and she 
stopped breathing. 

Tt1RtEY: 
Oltay, Jeremy, at that time, you know, after }I'OU choked be[ ~011 know, ar:~d ys~ didn't ~ttaut be1 to be a 
vegetable, when you decided to break her neck, was it, was it then you say, hey, I'm gonna 
put her out of her misery and you were gonna kill her? 
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00 

.r:;; - -

:0 
1-'· 
1./l 
1-'· A: Yeah. 
10 

~ 
0 TURLEY: I mean, did you actuail:t sa:r- that to :tourself, or did xou have tbat idea, or: z 
0 
Ul 
---.1 A: Well. my thought was that that would be like the quickest. easiest thing. Uhm. least painful way. ---.1 
w 

? Mmhuh. 

A: Just, you know. end it. So thafs what I did. 

Q: Okay. Uhm, can I ask you one question? 

~~·~· 

Q: Did you, when she was, uh, having this labored breathing, did you consider trying to give her a 
li!Ue bit of CPR yourse~. and then take off? 

A· No, the tho~o£ght ne.er cross 1117 111i11d. 

Q: Okay. 

ILJBJI=Y· I Ibm, one otRet tRiAS toe. Yo11, JOtl, ~ou told, ol1111, us ea:rtler, or at least aartty, when you had your 
penis out and yma were, she was se~ed l.lp asaiRst the toilet, U1al, uiUii, she wasnt 
conscious at this time. Wha~ I mean is that, is that the case? Is that. was she, was she 
screaming? Were you holding her into it, or, or what? Was she not-

A: She was not conscious. 

( Okay. 

- - - --
A: She was breathing, but she was not conscious. 

( Okay. Well how do you know she was breathing? Could ym1 see 

A; I could hear her breathing and I could see her chest moving up and down. 

? Oh, you could? 

A: Yes. 
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Vl 
;;,· -

:0 
1-'· 
1./l 
1-'· ? Okay. And, uhm ... were her eyes open or closed at that time? 
10 
~ 
t;J A: I don'( I don1think I really looked at her eyes. 0 
0 
Ul 
---.1 ? Okay. 
---.1 
,p • 

A: You know, I don't recall reall~ looking at be[ face at all 

TURLEY: Do you remember anyone. when you were in the stall, in the handicapped stall, when this was 
all going on. do you remember anyone saying anything to you, or coming over the top of the stall, or 
under the stall, or opening the door of the stall ijself, not just the bathroom? 

A. No, I would'\le noticed that I think. 

TURLEY: Well Phil, I don't have anything more. 

Q: Okay. 

COL.LETTE: Thank you. Would you tell us what your grade point average was in school? 

A: Uh, 3.5. 

COL.LETTE: 
3.5? And dO )':Dll [ecalll handed you, a uA, oonseRt te sea1ct1 fc1111, to search areas of, ufi, ffie home 
you live rn, from which you have control? 

A: Thafs correct. 

COL.LETTE: And you read the whole thing out loud to '•s 

- - - --A: Thafs correct. 

COL.LETTE: and, uh, you signed it and ag[eM to let officeJ's fr:om o~l' Oepaftment a11d l:as Vegas, or oo:r 
Department check for your clothing? 

A: Thafs correct. 

? Okay. 

TURLEY: 
Jeremy, one, one quick thing. If, if I could relay something to the father from you, what would it be? 
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Jli' 
The McConnell court then concluded: :0 . 

1-'· 
2 

We therefore deem it impermissible under the United States and Nevada 
1./l 
1-'· 

Constitutions to base an aggravating circumstance in a capital prosecution on 
10 3 

the felony upon which a felo~ .;~, · • · . i:1 
0 4 '.!. , ~ _ -~~ -· ~~, ,empnasis added). 0 
Ul 

5 
The McConnell court clarified its ruling: 0' 

w 

[I]n cases where the State bases a first-degree murder convic1ionin..wboL 
Ul 6 

---felmty_mi1Ilkr,_1o cl "· ; -~~te will have lo__lli'ove_an_ 
-~ 

. 
llLII_er than one b.aserl_nn..fh . ---· ·-~·, preuicate 1elony . 

8 McConnell, 102 P.3d at 624. 

9 
Concerning this clarification, the McConnell court went one step further and cautioned .the_ 

.State: 10 

11 
We further prohibit the State from selecting an10ng multiple felonies that occur 
during "an indivisible course of conduct having one principal criminal purpose" and 12 
using one to establish felony murder and another to support an aggravating circumstance. 

13 

~ nn~ .~.3d at 624 25 

Thus, under the authority of McConnell, the first aggravator found in this case, that the 15 

murder occurred in the commission of or an attempt to commit robbery, is unconstitutional, and 16 
therefore· ~ 

17 
II. 

The McConnell Decision is AJmlied Retroactively. 18 

In Bejarano v. State, 122 Nev. Adv. No. 92, 146 P.3d 265 (2006), the Court rejected all the 19 

State's arguments that the McC<mncll"· .. 
·'· ~- ~jeu retroactive_ly, concluding: 

--Ul. 

21 oacuve application of this rule, there would be "a significant risk that 
a defendant ... faces a punishment that the law cannot impose." Thus, we 
conclude that McConnell announced a substantive rule of law that must be applied 22 retroactively. 

23 Bti_arano ~. 
""" , see atso illlm.O v. State 122 Ne, _lA, 

. • ·-~ ~u, ' ~ ... I "-O"--LIS3 (2006). 

25 Ill ---- ------ -- ----. 

26 Ill 

_2]_ ilL 

28 

3 
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f\1 . 

:0 1 111. 
The Pr<mer RemedY for a McConnell Error is a New Penaltv Phase Hearinl!. 1-'· 

It is not proper for any court in this State to engage in a reweighing analysis of aggravating 
1./l 2 
1-'· 
10 

3 and mitigating circumstances in order to fin.-1 ~n 
.L" 

, ~•igioimy, pursuant to the U .~ 
~ 
0 4 

._:,""';,ions m !SJ_ng v. Arizona, 536 U.S. 584 (2002) and Apprendi v. New Jersex, 0 -, 
Ul 

5 530 u.s. 466 (2000). 0' 
w 

.J. hoo "·,~ 

0' 6 
The fundamental principle of Ring and Ap[>rendi is that the deli 

' I uetermmation that fhel i< "';In, ,f' 
·o- ~J~J 

"J , u• Uie crune With which he is charged, beyond a 8 
reasonable doubt.' "Ring, 536 at 602, quoting United States v. Gaudin, 515 U.S. 506, 510 (1995). 

9 
In the context of the Nevada sentencing scheme, in which the outweighing of mitigation by statutorv 

10 L" 

, ;, au ~•emem or capital elil:!ibilitv -' • 
, , <o "" . 161, llUL-803,.59 11 

P.3d 450 (2002), the finding of that element cannot be made by a court, but must be made by a jury. 
12 Ring, 536 U.S. at 606-607; AQ['rendi, 530 U.S. at 477. 

13 However, it is anti · ~ .~ '"~ "· ,;, rut;uc me authonty of Clemons v. ,.. 
>A 

' 
u . ..,. 1 .;r,, l'to-750 (1990), in which the Court then (17 years ago) found that an appellate court 

15 
could uphold a death sentence by reweighing aggravating and mitigating evidence and, in essence, 

16 
perform the sentencing calculus itself. It is argued bv V"n;<; ,~,,, 

A 

17 snecifir." 1lv .. ! .~ £"! 
, "'" 1...oun nas not yet 

, "'~ • """omng llll emons cannot survive under the now-controlling 18 decisions of Ring and A[>[>rendi. 

19 
This argument is supported by consideration of the decision of Walton v. Arizona. 497 T r "'. 

"" r~ 7 \" ,v J, m wrucn the Court unhelcl " 
.• L • -'- ::;~ ui"' "oun ramer than a jury found 

21 
aggravating factors that were required for death eligibility, but in Ring it recognized "that Walton 

22 
and A[>prendi are irreconcilable; our Sixth Amendment jurisprudence cannot be home to both." 536 

23 U.S. at 609 ...Ear. •L 

, 1 emons and Aoorendi "ar" · ., 
" 

... ~' 
L4 

court's "Sixth Amendment jurisprudence cannot be home to both." 
> <UlU U>OO 

25 Ill 

26 

?7 I I I 

28 

4 
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[;) 
:0 I 

Analysis of Clemons shows that it is based upon exactly the same theories that the Court 1-'· 
1./l 

2 
relied upon in Walton but disavowed in Ring and Awrendi. In Clemons, the Court reasoned: 1-'· 

10 

,,_ . . ~ 3 Any argument that the · 
0 sentence of death or make the "' ::: .. ~~.' ~':_'~J!~?e me 

sucn a sentence has been soundly rejected by prior decisions of this 0 
Ul 

Court. Cabana v. Bullock, 474 U.S. 376, 106 S_Ct 689, 88 LEd.2d 0' 5 
704 (1986), held that an appellate court can make the findings w 
required by Enmund v. Florida, 458 U.S. 782, 102 S.Ct_ 3368, 73 ---.1 6 
LEd_2d 1140 (1982), in the first instance and stated that "'i!he 
~ .. · · .uh ~ . · _ , J!"'us ...... _,em- -even the death oenaltv 7 
- io HwU' w~~ '" not one t!Jat We have ever 
required to be made byaj{uy," 474 U.S. at 385, 106 S_Ct_, at 696 .. 8 --
Likewise, the Sixth Amendment does not require that a jury specifY 9 
the aggravating factors that p;~it th~mposition of capital 

_ij}_ punishment, Hildwin v. Florida. 'TIS , in<Uep, ~~55,_,~ 
• v 

':'-m.LLa 1 L~ ( 1 989), nor does it reou.ire inrv · , ·:·:._,. 
~"' se~tence turns on specific findings of fact McMillan v_ II 
Pennsylvanii!,477 U.S. 79, 93, 106 S_Ct2411, 91 LEd-Zd 67 (1986). 

12 
Clemons, 494 U.S. at 745-746 (emphasis supplied). This was the same analysis the Court relied on 

13 in Walton to -U thP A . 
wuicn allOW~ trialjudge to find_the_ ~ 

l't 
aggravating factors necessary to find eligibility for the death penalty_ In Walton, the Court relied 

15 
substantially and explicitly on Clemons in upholding the Arizona scheme. Walton, 497 U.S. at 64 7-

16 649 (quoting Clemons). Indeed, the entire discussion of the Sivth A ~. 

•oo~w "' 
_li +L 

s, incmumg Its reJection of the argument that the Sixth Amendment ··•-•J"''"' 

18 
requires jury fmdings of factors necessary for death eligibility; its approval ofHildwin v. Florida, 

19 
490 u_s_ 638 (1989), and other Florida cases, upholding judge sentencing without jury findings of 

LV aggravating factors· and its plion~ nn n_,_ o .. n. nl. ·~ 
, ,~ ~-u. J ,v \'"OOJ, noJamg that an 

21 
appellate court, rather than a jury, could make the fmdings necessary for death eligibility under 

22 Enmund v_ Florida, 458 U.S. 782 (1982). Walton, 497 U-S. at 647-649_ 
_ll r .. o: ~ 

a n. 1 ne rung Lourt concluded that Wal· ~n ~nrl it p]' ' ~v~• VowU~wu 

24 
on the decisions in Hildwin, Cabana, and Enmund, could not be reconciled with Apprendi. Ring, 

25 536 U.S_ at 598-599. As explained in Ring, the fundamental defect with the Walton analysis was 

26 its reliance on the distinction between ,f' _.,.._ 
" ; ~nvcv.s. 

~· ' I I 

28 Ill 

' 
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_ill' 1 

uting the Apprendi rule that the Sixth Amendment requires a jury determination of every 
:0 
1-'· 

2 
element of the offense, the Ring Court reasoned: 

1./l 
1-'· 

That ri_~t attached not nnl i s weapons offens~._hut_o!. 
10 3 
~ 

4 
•v w•~ _ "!Ire cnme" aggr"'- "'; "' -L~ ce. 1~ew Jersey, the Court 

(l 

, urreatened Apprcndi with certain pains if he unlawfully 
0 

possessed a weapon and with additional pains if he selected his 
Ul 5 

victims with a purpose to intimidate them because of their race." 
0' 

Apprendi, 530 U.S., at 476, 120 S.Ct. 2348_ "Merely using the label 
w 

6 

'sentence enhancement' to describe the ·"- 1. :::_ _uoes not 

00 

'7 
_llrovide_a · ._, ":~;o"Orweatinglthetwo ''"' '"'- . !\ill!. 

8 _1 pe dispositive question, we said, "is one not of form, but of effect." 
Id., at 494, 120 S.Ct. 2348_ If a State makes an increase in a 
defendant's authorized punishment contingent on the finding of a 9 

fact, that fact-- no matter how the State labels it-- must be f,; ,r~_~. 
lLury beyond a reasonable_ A,·""'- "- · ., a, '+~L-483 120 sri', 10 1 

": • : ue1enuant may not h" " ... •v a penalty exceeding 
'" · ne would receive if punished according to the facts 

ll 

reflected in the jury verdict alone!' Id., at 483, 120 S.Ct. 2348; ~ 
also id. at 499, 120 S.Ct. 2348 (SCALIA, J., concurring)("[AJll the 12 

facts which must exist in order to subject the defendant to a legally 13 prescribed punishment must be found by the - ") 
o· 2 

14 _, JJV U,o), at_(>l!:' 

The Court then reasoned that the distinction drawn between elements of an offense and 
15 

ri.' 

sentencing factors in the Arizona capital sentencing scheme, relied upon in A 
.ri: 

16 
Walton W!l< ' -I.. I 

1! , v~cause "J!o!Lrendi 
s m that context that the 

cnaracterization of a fact or circumstance as an 'element' or a 'sentencing factor' is not determinative 
18 

of the question 'who decides,' judge or jury." 536 U.S. at 604-605. 

The Court concluded that 

19 

..£_ 
"Walton ... cannot survive there 20 

,; . _ ~at 603. "B 
., ~numerated 

-
~ ~~~•u,s operate as 'the functional equivalent of an element of a greater offense,' 

21 

ADPrendi, 530 U.S. at 494, n. 19, 120 S.Ct. 2348, the Sixth Amendment requires that they be found 22 

by a jury_" Id. at 609. 
23 

1ne Clemons~- . ' 

, _" v~oou on rne same distinction between sentencing factors and ""' 
elements of the offense that the Court rejected in Apprendi, Ring, and subsequent cases. 

See 

25 

C!lllllingham v. California,_ U.S._, 127 S.Ct. 856, 868-871 (2007): 

o er~ 

26 

541D "· "'"·, 22"-4JJ~Wake1Y_v." 
, 

'" ~.~. "'7", ~04-305 (2004); see Apprendi, 
?7 

530 U.S. at 485-487 and n. 13 (limiting decision in McMillan v. Pennsylvania, 477 U.S. 79, 86-88, 8 

" 
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[;) 
:0 I 93 (1986), relied on in Hildwin, 490 U.S. at 640). !-'· 
1./l 

2 
The Ring Court also rejected the state's argument that the Court's Eighth Amendment !-'· 

10 

~ 3 jurisprudence permits indicia! f: 
'"'· ·"' '«" 

0 
.'ne notion "that the Eighth Amendment's restriction on a state 0 

Ul 
legislature's ability to define capital crimes should be compensated 0' 5 
for by permitting States more leeway under the Fifth and Sixth w 
Amendments in proving an aggravating fact necessary to a capital <[) 

6 
sentence ... is without precedent in ourconstitutionaU_urisorurlenc.e" 

7 Rin.,._Sl,; TT " ~t t:n~:, 
, JJv u . ..,. at JY:J tu·connor, J., dissenting). It similarly -

8 
rejected the argument that judicial factfinding might be a better way of guarding against arbitrary 

9 
imposition of death sentences: "The Sixth Amendment right to jury trial, however, does not tum on 

""', ~'"~ve rauon.,Hty, rru.mess, or efficiency ofootenti~l ~- ''"'· ·"' " • .t::'JL 
•v 

• ~ ~· ~~v ''·"· acuv;. 1ne 
11 

analysis in Clemons relied on Eighth Amendment jurisprudence as ensuring against arbitrary 
12 

imposition of the death penalty, even when the factual findings necessary for death eligibility were 
13 made bv tri ~I or ·' .... 

, ~ / ~ ·". '" t«o·/151. ~e !SJ!)g decision made it clear. 
14 

that this analysis is simply irrelevant to the Sixth Amendment's requirement of jury factfinding of 
15 

all the elements of capital eligibility. See also Ring, 536 U.S. at 612 (Scalia, J., concurring). 
16 

In short, if we remove from the Clemons decision th 'non< oft~ • "'"'' .I. 
'<J OoO 'u1c 

_l'I_ f'. 

·-! : .. ~,"'""'is nouung 1en; ana the conclusion that Waltoncannot survive Apprendi 
18 compels the sru.ne conclusion with respect to Clemons. 

Under Ring, a trial judge cru.mot find 
19 

aggravating factors necessary to capital eligibility, and appellate judges certainly cannot do so: in 

either case, the constitutional · Lio thot "•1. 
•o -•oo :.J j uu0 cu U'" Uelenuam guilty. Rose 

LV 

21 
v. Clark, 478 U.S. 570, 578 (1986); Carella v. California, 491 U.S. 263, 267 (1989)(Scalia, J. 

22 
concurring in judgment); see Neder v. United States, 527 U.S. 1, 32, 34-39 (1999)(Scalia, J. 

__21 ·-' ' 
. • ue I~evaua;:supreme Lourt itself has reco!!nized that Rin" · ol~,1 . .,; ·-

24 Nevada's former three-judge panel sentencing scheme, which allowed judges to find aggravating 

25 factors in cases where the defendant pleaded guilty or the penalty jury could not reach a verdict. 

26 Johnson v. State 118 Nev. 787. 799~ <;Q P 1.1 H() 

~' r~.uowmg appellate judges to make death-eligibility findings is even worse. Unlike the trial 

28 court, which has at least seen the trial and has a basis for evaluating the power of the testimony, an 

7 
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_ill' 
:0 I 

appellate court sees only a cold record; and it sentences a defendant to death without ever looking 1-'· 
1./l 

2 
him in the eye, without considering his demeanor, as a jury must, see Allen v. Woodford, 395 F.Jd 1-'· 

10 

979, 1014 (9th Cir. 2005t....and. ith ..... i:1 3 
. " " 

See McGilll1ha v -···eo -·~ "V~·u or DIS VOice. 0 

i om1a, «VL u.~. 183,220 (1971); see also Bejarano v. State, 146 P.3d at 276 (upholding death 
0 .. 
Ul 
0' 5 

sentence by reweighing and finding, on cold record, that mitigating evidence "not particularly ,p 
0 

6 compelling"). In every sense, an appellate court that rewei.Jilis....eli · · · ,, 
....:. 

g ,,.e 7 Liurv's " · -'-' 
"~·u "---~·-· juugment or tne defendant's desert" by "decreeing death" 

8 itself. 
See Caldwell v. Mississippi, 472 U.S. 320, 340 n. 7 (1989). 

9 
It is particularly noteworthy that the Nevada Supreme Court has declared itself inc<mahl.e..in 

LO. 

--~ .. -capi,aJ cases to act as an "mm.ellak • l. " <' 
, w t 1~ev. 438, 440, 814 

•v . 
11 

P.2d 63 (1991 ). Accordingly, under these circumstances where the ultimate punishment of death is 
12 

at issue, such reweighing cannot produce a reliable sentence under the Eighth Amendment, much 
13 leSS..lllie. tbt...i.s. 

:~ --~~ •v jury tr_llll_ on all_ elements of Cll!li1al.-el''2ihi.l.iJ: 
"" 14 

Sixth Amendment. In any event, judgments as to the relative competence of judges or juries as 
15 

factfinders are irrelevant, see Ring, 536 U.S. at 607: the only relevant consideration is that neither 
16 this Court nor the Nevada Supreme CQl!liis a · v ~nrl .... 

cou,u constitutionally_ -
12. 

"· .d 
• v> "crimma1 ouense. See Ring, 536 U.S. at 612 (Scalia, J., concurring)( noting that 

-·J 

18 
"decline [in belief in trial by jury] is bound to be confirmed, and indeed accelerated, by the repeated 

19 
spectacle of a man's going to his death because a judge found that an ~ f'o ·.t. 

-'" 
LV (Emphasis in ori · 

21 
There is no question that one element of death eligibility under Nevada law is that the 

22 aggravating factors are not outweighed by the mitigation. 
Johnson v. State, 118 Nev. at 802-803. 

...ll TJ. 
_ · ~ ~. -eo eo•-vaung versus mitigating_ circums 

>t ........ .uere is ·eo 24 
simply no accurate method to determine the jury's process, no possible way to know what the tipping 

25 
point was for the jury as a whole or for any individual juror. Accordingly, if the felony-murder 

26 aggravating factor in ..Mr. ··~ "'- ~ · ng unaer yemons, violates the..Si.x.th. , .. , 
~' 1 •~uenument under Rin!,l, and Apprendi. 

28 

" 
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_ill' 
I IV. 

Harmless Error Cannot Be Found Bexond a Reasonable Doubt. 
:0 
1-'· 
1./l 2 

Under Nevada law, every aggravating factor adds its own weight to the sentencing calculus 1-'· 
10 

3 by encouraging the jury to find the offense "mor' ~ 
L!_Offi!CK V. ~tate, 108 ·~·~ 0 Ll 

• ~ • ~ , UkJ , - ·'"" ovv ( 1992). The weight to be accorded to the aggravating factors is not a 0 
Ul 

mathematical counting of factors, see Leonard v. State, 114 Nev. 1196, 1216, 969 P.2d 288 (1999); 
0' 5 
,p 
I-' 6 

every juror is entitled to give whatever weight he or she wishes to 3.!1Y_a 
,r_mit; - -circumstance· and anv · "t;. ·"-

I 

, HllU ~~uu, ellglLJll!ty, or to impose a death sentence, 
8 

no mater how greatly the aggravation outweighs the mitigation. Bennett v. State, 111 Nev. 1099, 
9 

1109-1110, 90 I P.2d 676 (1995). The upshot of this system is that - even before Ring- a court 
1n .. ,,., ..1 

'J j' a, <Ul) reruse to require a new nenal l. '" . 
--, .. 

---~- "J~J •o m=e a 11 "reasoned, moral" choice to take the defendant's life. 
California v. Brown, 479 U.S. 53 8, 545 (1987) 

12 (O'Connor, J., concurring). This is not such a case. 

13 Further this case •• . ... ~"_"!:"_erne 1...-ourt _!las reversed death se 

aHer mvaHuating an aggravating factor, despite the existence of other aggravating factors. For 
15 

instance, in Statev. Haberstroh, 199 Nev.173, 184 69 P.3d 676 (2003), the Supreme Court reversed 
16 a death sentence after invalidating a depravity aggravatinll f,.ctor 

~L >L 
nseu - '~-~ 17 ,1. ·" tl, ,_,,.,_ -'-

, .ape anu strangUlation of a stranger; and one of the four valid - , 

18 
aggravating factors was an escape from federal prison in which the defendant used a knife. 

19 
Similarly, in State v. Bennett, 119 Nev. 589, 605, 81 P.3d 1 (2003), the Court reversed a death 

,encence__l'asea m part on an invalid" ,,., 
" 

, 
- 00• -· -..: .. ., ,acwr, wnere three valid 

. 

21 
aggravating factors remained (including that the killing posed a great risk of death to more than one 

22 
person, because the perpetrators attempted to kill another individual during the robbery but only 

23 I him\_ 

24 
Assessing the possible harmlessness of a constitutional error in the penalty phase of a capital 

25 
case is significantly more difficult than making the determination with respect to a guilt phase issue. 

26 In the guilt phase, the jill)'_ must make a ,,, 
·' ion: uas every tact . 

.'1'2 
• .~ wu vic, ueen proven beyond a reasonable doubt? 

When an error is injected into that 
28 

calculation, it can be a reasonably objective task to determine whether the evidence supporting every 

9 
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element is so overwhelming, or the effect of some impropriety on the jury's deliberations is so slight, 
:0 
1-'· 
1./l 2 

that the court can say confidently that the same elements would have been found regardless of the 1-'· 
10 

i:1 3 error. 

0 A_ 

... e Jurors 
task in the penalty phase is quite different. While they make some factual 

0 
Ul 
0' 5 

determinations as to the existence of aggravating factors, they must make an individual and personal ,p 
10 6 

determination as to whether the aggravating factors are outwe~ .. 
-

····~ .. 7 includes co ~· 

r iu_;osyncrallc weight to the aggravating factors and to . 0' 

8 
the mitigating evidence. Finally, the jurors must make a "reasoned moral response", California v. 

9 
Brown, 479 U.S. at 545. (O'Connor, J., concurring), to the question whether they want to take the 

1£l A,..C. 
. ~ ,i,e. ,n mwongthat decision anv · "IP. ;, .. 

n O< a ueatn sentence ·r 
11 

by deciding that the mitigation outweighs the aggravation, or by simply refusing to vote for death. 
12 

Under Nevada law, there is no set of circumstances which requires a juror to vote for death, no 
l3 matter how ••• _the 

~,e m~gatwn (or even in ~ o' _m_ 
~~-

...."': 
l"t 

m1ligation), and ev.ery juror's right to refuse to impose a death sentence is unlimited. Bennett v. 
15 State, Ill Nev. I 099, II 09-110, 902 P.2d 676 (1995). 

16 Given the state of the law, it is v· .a.... <"~ 
-- _ · ·~ .,~~oo wua, ~ect a _ll_ ul 

· ,_, ·-~·vr may uave nao on any juror's decision. The robbery aggravating factor -~ 

18 
in this case was based on the supposed motive for the murder, and its potency in the penalty and 

19 
eligibility determination was increased by its character as a statutory aggravatil)g_f~ 
a separately charged offense.__lhe_ u. C'. 

~--, ;'"~" '""' nem mat every felony murder 
"-V 

. 
21 

aggravating factor adds its own weight to the eligibility and sentence calculus by making it "more 
22 

aggravated and heinous." Hornick v. State, 108 Nev. at 138. The effect of the invalid aggravating 
_23_ f~c.tn t!. -L 

-~ as ue mimmJs. 
24 

The effect of the invalid factor on what "reasoned moral response" a juror could have had 
25 

to the sentencing choice is made even more difficult, because each juror's response is essentially 
26 subjective. In attel11]:Jting to a•ses• •-+ '""' : ...... ~ avoence Ol__LIIe error, this Court " --o· 

-'=- cons1uer u1e 
reasoned moral response" other juries or prosecutorial agencies have had to 

~-

28 
equally or more egregious offenses. When prosecutors make the argument that a jury would 

_11\ 
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necessarily have imposed a death sentence, regardless of any error, because the crime and the 
:0 
1-'· 
1./l 2 

defendant are so bad, it is only appropriate to ask what juries and prosecutors actually do in response 1-'· 
10 

3 lo other egregious cases (although it must be +h 
,.~uju•y,~·~•J•IrSLuegreernurdercase 

~ -0 A 

'

11 

!:.~ -· ~.,. -,ious one . .:>ee .lli1_dfrey v. Georgia, 446 U.S. 420, 428-429 (1980).) 1 
0 
Ul 

Examining other cases that have resulted in verdicts of, or negotiations for, sentences less 
0' 5 
IP 
w 6 

than death shows that Mr. V anisi 's case cannot be considered one in which_a_death_ 
I foregone conclusio In+~· ro _L 

, rreu <>lites and David Lani were convicted ' , --·~ 
8 

of killing police officer James Hoff. '!be State sought the death penalty. None of the men are under 
9 

a sentence of death. Last week in Department 6 of this judicial district in the case of State v. Moore, 
Ill ~"

0

fl-"~ ., ,;.~ ~~n,ences were 1rnposed on Valerie Moore in o .. c·~c _,. ... 
"~"' L< muroer I I 

victims and the potential aggravating circumstances included factors of multiple murder, a previous 
12 

conviction of murder and murder while under a sentence of imprisonment. It is hard to conceive of 
13 more egr~ous cir .d u. 

• ~ uu, semencea to death. Another =Imm_ - , ... 
utiS Lounty that involved the murder of on-duty police officer was that of Larry Peck who ended 

15 
the life of officer John Bohach. State v. Peck, CR01-1975. The jury in Mr. Peck's case imposed a 

16 sentence less than death. The State also sought the death nPn~ltv in'" ,, 
sanu ·o 

17 ·-lunth 
, u y•;v, vio,en,,eJOny and that the murder involved torture. The Nevada ' --

18 
Supreme Court found the death penalty excessive and removed Mr. Chambers from death row. 

19 Chambers v. State, 1 13 Nev. 974, 944 P.2d 805 (1997). 

_, , .. ~v __lll_ LlarK County, there are evPn 
, ... ;11ings m wmcn the sentence 

21 imposed was less than death. 
In the Fernando Rodriguez case, for instance, the defendant was 

22 
convicted of two counts of first degree murder. His four aggravating circumstances were two prior 

23 ,, -I.L 
'.:o~ vi uea,u LO more than one person and ;.-~; 'eo• 

-24 
Rodriguez, No. C 130763, Ex.l (B)(l2,13). By any objective criteria, Rodriguez' offenses were more 

25 

26 1 This is not an attempt to ..... _a -" 
v ' Ui<O o<On,ence. 1\.<l.tll_er, It is ' ... 

-"-"-
U>• accemp, ,o IUCntily some objective basis for assessing harmlessness, by looking to what results 

28 occur in other egregious cases. 

11 
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.. gregwus than Mr. V anisi 's, but the jury in his case imposed sentences oflife without the possibility 
:0 

, 

!-'· 
2 

of parole. The only mitigating factor cited by the jury was "mercy". Other defendants convicted of 
1./l 
!-'· 
10 3 

multiple murders have been given sentences l~oo ·~ 
-· , vy juries, When the mitigatin<> ·~ 

~ 
0 4 was no ~~ 

•uan What was available in Mr. Vanisi's case (As the Nevada Supreme 
0 
Ul 5 

Court observed in its review of Vanisi's penalty phase "!t is true that this case is not without 
0' 
,p 

6 
mitigating evidence, including testimony ofVanisi's family and other . _, ·.x 

,p 

_.,_ 
m~n,aJ neattn problems." 1 I 7 1<-T~, ,, ~ 1 c' : ue nas 

v . uoo, No. C 193182 (three murder victims; 
. ,. u 

8 
mitigating factors included effect of execution on defendant's family and defendant's apology); State 

9 
v. Powell, No. Cl48936 (four murder victims; aggravating factors of burglary, great risk of deMh 

10 to morP thon , ~'" avowmg arrest; no mif >t;n 

'" -· ~h r.,x. 1(.HJ (7,8); State v. 11 
Randle, No. C 121817 (two murder victims; six aggravating factors, including three prior robbery or 

12 
attempted robbery convictions), Ex. 1(B) (9-11); State v. Daniels, No. Cll26201 (two murder 

13 victims; four aggravating factr. 
~· t. ~1.. 

." "'X·__L_lll.)_ (14,15); Daniels v <ltotp,_l_t A~ •• Ld.. 

"-"'\ ':5{;--, . .<.u 111 t•Y:~8); State v. Ducksworth, No. Cl0850! (two murder victims; total often 
IS 

aggravating factors}, Ex. 1(B) (16); Ducksworth v. State, 1J4 Nev. 951, 966 P.2d 165 (1998); 
16 

Ducksworth v. State, 113 Nev. 780,942 P.2d 157 (1997U<tntP 
' , ,, . L!V~LUJ (two murder II victims· total of 

~0 

· -o u.c,ors,, -"X. 1 (B) (17,18). Most recently, a jury imposed a 
18 

sentence less than death on a defendant who, in the course of trying to rob a cabdriver, killed the 
19 

victim by setting him on fire. State v. Scholl, No. C204775, Ex. 1 (B) (1-4). These~~'"""~ 
<L ?ll •• 

• .. v .a<;un"' vas1s ror believin!l th"t a · , 
·'~ 

,;,y nave Imposed a death sentence 21 on petitioner. 

22 
The behavior of prosecutors also precludes the State from arguing that a death sentence was 

23 a foregone co ·'· , ;n H. .. 
o ~=e. 1n me notorious Stro <L 

, ~·~ "~'" "uucmaea --z<r 
mat me needs of public justice in the kidnaping, sexual assault, and strangulation murder of a seven 

25 
year-old girl would be satisfied by a life sentence. State v. Strohmeyer, No. Cl44577, Ex. 1(A} (7,8). 

26 In multiple murder cases, the state has also 
_2]_ r!. ,,} <' , a;SUumg 1ll sentences less th~n 

28 
, ,. o. C115U047 (two murder victims and one attempted murder), Ex. 1 (A) 

(1,2); State v. Rundle, No. C 189563 (two murder victims, one killed by beating with baseball bat), 

12 
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m _J_ -= 
. ''"' \"•"); State v. Freon, No. Cl78954 (two murder victims, killed by stabbing and beating, 

:0 
!-'· 

2 
Ex. 1 (A) (6). In one case in which the state obtained a death sentence for four murders which was 

1./l 
!-'· 

reversed on appeal, the state later agreed to l"'· 
10 3 
~ 

VH 

. ~rate v. Evans No._Cll ""7', 4 Ex.1 fA) f<l Ill\·~. 

e, '1 1 Nev. 609, 28 P.3d 498 (200 I); Evans v. State, 112 Nev. 1172, 

7i 
0 . 
Ul 5 926 P.2d 265 (1996). 0' 
,p 

6 
In light of these circumstances, the State cannot argue__iliat_ ~ "· .. , 

se was so 

Ul 

u 

_J_ 
•uat Imposition of a r!,.~t~ c· 

""" a roregone conclusion. Accordingly, the 8 
McConnell error in this case cannot be found harmless beyond a reasonable doubt. 

9 

10 V. The..s.u . ~ ... 
Makin" .r a a_geath Sentencin" • l> . 

l!Y~tate Court from ~uate Assessment ofHarmiessness and from Rewe!g_hif!i! " to Uphold the Death Sentence. 
12 

Finally, given the intense subjectivity of the weighing process and of the ultimate selection 
13 of the penalty to be imposed no court. 

, _ .... 1 ·~ ,;..,w or replicate the s · ,, .. .. ~ 

en,auy, a court that upholds a death sentence, in spite of the presence of 15 
constitutional error, under the Nevada system is essentially imposing a new sentence itself, whether 

16 
its analysis is called harmless error or reweighing. B 

•• l\T. 
__ sys,em __<~cepends on a 

,_ 
1/ wer!gllng system to "· ±b ~1.' • • • 

• , ana gives each juror unlimited discretion to weigh the -18 
factors and to refuse to impose death, any court reviewing the effect of error on that decision 

19 
necessarily substitutes the Court's judgment for the jury's. Under those circumstances_ it;..,_" 

.. 2fl_ I thM _, 
~·- j uty s Ill~ subjective" •nrl " 

~· . 
. 

or tne defendant's desert," by 
J 21 

"decreeing death" itself. See Caldwell v. Mississiv_pi. 472 U.S. 320, 340 n. 7 (1989); Antonio Scalia, 
22 

God's Justice and Ours, 2002 First Things 123 (May 2002), 2002 WLNR 10639587. 
Such a 23 resentencing cannot res11ltin ~t· ·1..1. 

--nee unaer the Eighth A 
~ 

.r irst ana foremost, sentencing by a court cannot encompass the complete range of options 
~~ 

25 
available to a jury. Every member of a jury can prevent imposition of a death sentence by finding that 

26 
the mitigation outweighs the aggravation or hv 

~' -~-· _, ... ~, vt no ground, that he or she will 27 not vote f, ri. .. " 
28 -~~. ~an repucate that dynamic. Nor does any court have the ability, or 

perhaps the inclination, to refuse to impose a death sentence simply on basis of mercy, as the jury 

13 
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f\1 
:0 1 

did in the Rodriguez case. No court, reviewing a cold record, can consider a defendant's demeanor, !-'· 
1./l 2 

whichajurycanconsiderin a penalty hearing, E.g., Allen v. Woodford, 395 F.3d 979, 1014 (9th Cir. 
!-'· 
10 

2005); see Ri<n•ins v. Nevad~ ';flA TT ". 1 "'"', '~7-,Jo ~'""LJ. No such reviewinl! court hH, tn 1~~1> ~ 3 

0 A ' e 

in Lne eye while imposing a sentence, as a jury must; and such a court would necessarily 
0 u 

Ul 
0' 5 

send a defendant to his death without ever hearing "the sound of his voice." See McGautha v. ,p 
0' 

6 
California, 402 U.S. 183, 220 (1971 ). Unlike a new senten.eino ;""', 

~t 

uv~o DOl KllOW 7 about anrf A> n,+ ·~. 

s good behavior during post-conviction incarceration, , " 
8 

which must be considered as mitigation. Skiooer v. South Carolina, 4 76 U.S. 1, 6-8 (1986). 
9 

While the Supreme Court has in geneml tolerated the use of harmless error""""".;" M 

"' ; ,o uphold death sentences C1· "' 
" 

, ""-+ u.e>. nx, l4(1990),priortothe 11 
decision in Ring v. Arizona, 536 U.S. 584 (2002), the intensively subjective structure of the Nevada 

12 
sentencing scheme is antithetical to judicial reweighing or to aggressive harmless error analysis. 

13 Finallv. th" • ·<'+L 

· · are popularly elected and thm +'"~~ •h~ ''-". 
"J 

_J_ ' . c 'Ul 14 
removal if they make a controversial and unpopular decision. This situation renders the Nevada 

15 
judiciary insufficiently impartial under the federal due process clause to preside over a capital case. 

16 At the time of the adoption of the constitnt;.," ... · ·1· · · •• ' 
17 ),, +L , wr me protection afforded 

, ""mse, see, e.g .. Medina v. Californi!h 505 U.S. 437, 445-447 (1992), English 
18 

judges qualified to preside in capital cases had tenure during good behavior. 2 
19 

The tenure of iudges dur;n" mn.-l · . "':'"~ esuwusnea oy the time of the adoption: 
.w 

a•mosr a nunared years before the adoption, a provision required that "Judges' Commissions be made 21 
guamdiu se bene gesserint .... " was considered sufficiently important to be ineluded .. ffi the Act of 
Settlement, 12, 13 Will. ill c. 2 (1700); W. Stubbs, Select Charters 53! (5th ed. 1884); and in 1760, a 22 
statute ensured their tenure despite the death of the sovereign, which had formerly voided their 

?1 commissions. 1 Geo. ill c.23; 1 W. Holdsworth, Hi®IV o;:-" · •, r · 10' _c:·; '"·• "· uooanart and 
I ii . 'JVj. ~nSLOne quoted the view ofGeonre n-( ;n ;o··;o.;: . '. Ul Luis starute, 

•"•• •" · .- . '"'" 'u1 we juages was "essential to the impartial administration of justice; as one 24 
of the best securities of the rights and liberties of his subjects; and as most conducive to the honour of the 
crown." I W. Blackstone, Commentaries on the Laws of England *258 (I 765). The framers of the 25 
constitution, who included the protection of tenure during good behavior for federaljfudges under Article 
ill of the Constitution, would not likely have taken a looser view of the importance o 'thio . 26 
due process than Geora~ TIT In "" ,. · , """ u1e Kmg nao made the colonial "iurfa:o " ~ · 
on his will alone for the tenure .. h, .. • _<;:"; " ~ .. ~ u, me reasons assigned as justification for the "'' revolutiOn. Declaration of Independence§ I 1 (I 776); ~Smith, An Independent Judiciarv: The 
Colonial Background, 124 U.Pa.L. Rev. 1104, I 112-1152 (1976). At the time of the adoption, there were 28 
no provisions for judicial elections in any of the states. Id. at 1153-1155. 

1A 
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m 
1be absence of any such protection for Nevada judges results in a denial of federal due 

:0 j 

1-'· 
1./l 2 

process in capital cases, because the possibility of removal, and at minimum of a financially draining 1-'· 
10 

3 campaign, for making an unpopular decision ~r"' •• tl " '"'"'· ~ 
uompmn on to the ~. 0 d 

1 ~ u juuge ... not to hold the balance nice, clear and true between the state and the 0 ·c 

Ul 

[capitally] accused." Tumey v. Ohio, 273 U.S. 510, 532 (1927); see Legislative Commission's 
0' 5 
,p 
---.1 6 

Subcommittee to Study the Death Penalty and Related DNA Testing, Ass. Cone. ~ . 
1, Statutes of Nevada 2001 "· •• 1 I 

_ u1 reuruary Ll, 2002, partial verbatim , 
8 

transcript (testimony of Rose, J., noting that lesson of election campaign, involving allegation that 
9 

justice of Supreme Court "wanted to give relief to a murderer and rapist," was "not lost on the judges 
_J_il 'Lt].,Q 

~:::-;, • ~~", ru•u 1uave onen neard it said by iudl'es ' • ;,c~ ~ ·1. ". . . 
. '"OJVV UJ' lJ~Jllg 

I I 
tough on crime."'); Beets v. State, 107 Nev. 957, 976, 821 P.2d 1044 (1991) (Young, J., dissenting) 

12 
("Nevada has a system of elected judges. If recent campaigns are an indication, any laxity toward a 

13 defendant in a homicide case '1 Ll-
, ;;av. ·-~, ""'uprugn_JiaD!Jlty.") 

. 
'"'ons1uering all of these factors, it is clear that any death sentence imposed in Mr. Vanisi's 

15 
case cannot be constitutionally reliable under the Eighth and Fourteenth Amendments, unless it is 

16 imposed by a fully informed and properly instructed jury. Ace .~; 
.1. '" ,J. >th 

• ,., •o• UC 

·1_and~ no> o1· 17 v 
. .-··-

18 

19 
WHEREFORE, based on the foregoing points and authorities, Petitioner V anisi re3J.ectfully 

~St.> wa..._ uus court grant him relief r J lhP • ~. . -
. a• ~·u "" 1 wo, vasea upon the 

21 
presence of the invalid McConnell aggravator, and the retroactive application of the McConnell 

22 decision through the Bejarano decision; 

23 j!_j_ 

24 

25 Ill 

26 

'17 _{_}_ 

28 

15 
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FURTHER, that this Coun find that the proper remedy for the error is a new penalty hearing; 1-'· 
1./l 

2 
and, regardless of and in addition to any other relief which is merited, this Court order a new penalty 1-'· 

10 

~ 3 phase hearing for Mr. Vanisi. 
0 
0 

t4~ 
Ul 

DATED this Zfp day of 0' 5 
, 2007. ,p 

hcz-LL D 
00 

6 

7 L_prR// c 6~ ./7 I J .) _, ' ./' 
8 

SCO~T EDWARDS, ESQ 
THOMAS L. QUJ;LLS, ESQ State Bar No. 3400 
State Bar No. 8623 729 Evans Ave. 
216 East Liberty St. 9 Reno, Nevada 89512 
Re;;_~, Nev~~~ 089501 (775) 786-4300 

_jJ"L Ll'1l ~. _]J1 

. . '':': ~ .. -.vner, 
Attorney for Petitioner, 11 Staost Vamst 
Siaosi V anisi 
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AFFIRMATION 1./l 
1-'· 2 
10 

The undersigned hereby Affirms that the preceding document does NOT contain the social 2 3 
0 security number(;) of anv •f<l 
0 4 
Ul 
0' 

5 
DATED this z_ 'f day of r'fA,2(__H ,p 

<[) , 2007. 6 

"I 

8 l·( / __:;7 
9 

THOMAS L. SJ~ALLS, ESQ 
State Bar No. 8623 
216 EastLibertv St. 

lU Keno, Nevada 8950 I 

11 
\_II)) 333-6633 
Attorney for Petitioner, 
S iaosi V anisi 
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CERTIFICATE OF SERVICE 
:0 . 
1-'· 

2 
Pursuant to NRCP 5(b), I hereby certifY that I am an employee of the law offices of Thomas 

1./l 
1-'· 
10 3 L. Qualls, and that on this date, I served the fore!low u, 

egarazngAfcConnell 
i:1 

·-J 0 4 F.. 'DU-1], ·..:, 
0 , ~-' w"u ~,ow oy: 
Ul 

5 ;.1 0' 
Ul 

Placing an original or true copy thereof in a sealed envelope placed for 0 6 
collecting and mailing in the United States mail at Reno. J..r, A., 

· "' · · __. ~-siness practices. · • __:_ ' lL 
8 

.L::::.. Personal delivery . 

9 Facsimile (FAX). 

10 Federal Express or other ovemiJilitdPF 
_D 

11 --- --· n messenger service. 

12 addressed as follows: 

13 Terry McCarthy_ 
::'PP~ate~epllty District A ~ 
::v ~··: Llv,erty"~l., #300 
P.O. Box 30083 

15 Reno, Nevada 89520 

16 Nevada Attorney General 
lllO_N _e, 

17 Carson.Civi:_ -- . _l'fe. - , . , , 

18 

19 DATED this ~B day of ~ ,200?. 
--'1!1-

.LI L \ 
21 ~ ) -41-..A. .f 

I 

22 \J 

23 

L'l 

25 

26 

.22 
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A. Non-jury sentences 
10 

3 AI. State v. &chard Annstrnno li.T. ,., 
, , ~ueuent or Conviction (Plea_nf_ 

~ 
VU;I~CtOOer 23, 2003). 7i 4 

0 
A2. 

State v. Richard Annstrong, No. CI80047, Guilty Plea Agreement (August 29, 2003) 
Ul 
0' 5 
Ul A3. 

State v. William Rundle, No. CI89563, Judgment ofConviction(September 16.2001\ 
1-' 6 

A4 !<t ltP ~ lH' • 

e, no. CI89563. Guiltv n1. A 7 
' vvtay "1, L003) -AS. 

State v. Jose Vi goa, No. Ci68652, Guilty Plea Agreement (June 24, 2002) 8 
A6. 

State v. Matthew Frenn, No. CI78954, Guilty Plea Agreement (November 6, 2002) 9 
A7. State v. Jer 

't, Jud1m1ent ofn fDl 1'198) , . . <V 

nemoer 5, ' ,. 
" II A8. 

State v. Jeremy Strohmeyer, No. CI44577, Guilty Plea Agreement (September 8, 1998) 
12 A9. 

Stat!,l v. Vem!lll Evans, No. Cli607I, Judgment of Conviction (Jury Tria!VM ·~• .,, , 2004). 
13 

AlO. "'' .•. "· v 
s, No. Cli607!, Sentencing Agreement (February 4, 2004) 14 

AIL 
State v. Moore, No. CR06-2974, Guilty Plea Memorandum (January 19, 2007) 15 

B. Jury sentences 16 
DJ. Statev J•m,o .;,~~~~~, 

. ~w., t J, o:.pecial Verdict (Mitigating & Aggravating) " ttebruary 17, 2006) 

18 B2. 
State V.James Scholl, No. C204775, Verdict (February 17, 2006) 

19 B3. State v James Scholl. No. 
...I.~ 

or ~.,;onviction (Mav J.!l ?on"' , 
711 tl.-t 

'-".am~s~£11Qll, No. C204775, Verdict (February 15, 2006) 
21 B5. 

State v. Glenford Budd, No. Ci93182, Special Verdict (Mitigating & Aggravating) (December 16, 2005) 22 
B6. . <a,.,,.__,. ~ .I.' • 

, .. o. Cl93182 V -.-!;,-, -< ~3 ( 
' IU, .<.VV.J) 

(Count 11-Demck Jones) !4 
(Count III-Jason Moore) 

5 B7. 
State v. Richard PQwelj, No. Cl48936, Special Verdict (M;,;, 

D. (November 1 '\ 71 
v ' - ~ ~ v ilLffig)__ 

~~ount !-Samantha Scotti) 7 (Count 11-Lisa Boyer) 
(Count III-Steven Walker) ~ 
(Count N-Jermaine Woods) 
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88. 
State v. Richard Powell, No. Cl48936, Verdict (November 15, 2000) 

1-'· 
IJl 2 

(Count !-Samantha Scotti) 1-'· 
(Count II-Lisa Boyer) 10 

3 
(Count III-Steven W~n r\ ~ 

0 4 r l 1 v -Jermaine Woods\ 
0 

89. 
State v. Patrick Randle, No. CI21817, Verdict (June 14, 1996) 

Ul 
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State v. Ronald Ducksworth, No. C1 08501, Verdict (October 28, 1993) 21 
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JOCP 
DAVID ROGER 
Clark Attorney 

155-2211 

8 THE STATE OF NEVADA, 

9 Plaintiff: 
) 

15 

16 

18 

19 

RICHARD DEWA YNE ARMSTRONG, 
#0658736 

DcptNo: V 

JUDGMENT OF CONVlCIION 
{PLEA OF GUILTY) 

ATTEMPT MURDER WITH USE OF A DEADLY WEAPON (Felony); COUNTS 4 &: 

6 - FIRST DEGREE MURDER WITH USE OF A DEADLY WEAPON 

NRS 205.060, 193.330, 200.010, 200.030, 193.165, 200.010, 200.030, 193.165, 200.481; 

thereafter, on the 16th day of October, 2003, the Defendant was present in court for 

good cause appearing, 

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offensc(s) and, in 
addition to the $25.00 Administrative Assessment 

28 Defendant is sentenced as follows: 

·r 
•""" I \ . ·- . 
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~- -- • - --------00 __5 
ji' ~' . 

~- T 
I 

COUNT I -a MAXIMUM term of (180) ONE HUNDRED EIGHT MONTHS with a 
IJl 

. 1-'· 
2 

MINIMUM term of(72) SEVENTY-TWo~~ ]_ 
..!! -~ MAXIMUM '\f'1"1 _Q -

, • "V fi' 
FORTY MONTHS with a 

. ' 
~ 4 

MINIMUM term of (96) NINETY-SIX MONTHS plus an equal and CONSECUTIVE 0' 

MAXIMUM of (240} MONTHs and a MINIMUM of (96) MONTHs for use.J!La. d.,lldL 

()l 5 
0' 

6 ._n .;. 
.. - ·- '2 

. 

. 
~..w 

a MAXIMUM term of (240} TWO HUNDRED FORTY MONTHS with a .. 
8 

MINiMUM term of (96) NINETY-IX MONTHS plus an equal and CONSECUTIVE 9 
MAXIMuM of(240}~ MlNIMLru. ~ ~~use_of_a ... --'-"- \V •u; 

II 
COUNT IV- a tenn of LIFE WITHOUT THE POSSIBlLITY OF PAROLE plus an equal 12 
and CONSECUTIVE tenn of LIFE WITHOUT THE POSSIBI~~ __ . -· 

_l1_ __a_ ti. !til· 
,;, ,,, 

- ..... ·~ 

d.l!..m.!...Y - a MAXIMUM term of (120) ONE HUNDRED TWENTY MONTHS with a 15 
MINIMUM term of(48) FORTY-EIGHT MONTHS, running consecutive to Count IV; 

-
16 COUNT VI - a term of~ 

~u:r.,. 

--'-'- __ll!ld_ --
~ 'I..E. rili 

' . - ·~·"· VI Lll'C WITHOtrr THE POSSlBIUTY OF PAROLE 
-

18 
MONTHS; $10,326 restitution; running consecutive to Count V; 

19 
with (725) days credit for~ served. 

_lQ_ --n -A...t 
. - . -- --=:_ -U. ...l...lo ..'«®' 

llU 

i~~~ r "'_. 

lC. 
22 

LJl->. 
~ r• ,, 23 

4! 1 
\. 

25 

26 

_'lj_ 

28 kjk 
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~ j_J}./_Jfi1Al_., • _ill' . , 
- · ., t..ttiVfoiL ~- I GMEM 1./l •. 

1-'· !?AY.!.I? R 
. I=ILED I~ COURT ~ 2 

11.1. ... ~ ~!~ ~ L'.~ ii'i • 
A.llli _1._3_ """' • (J ~ _lQQ_ South_Th ~-if sr, "'' 

SHIR~~~~~K ~ 4 ~~- .. ~v S9JSS.22Ji 
~ .fh:i.... ~'A (I (702) 'TJJ;:-" '.11 . . 0' 

Attorney for Plamliff 
BlWE~-uttl u~ 

()l 5 ---.1 
DISTRICT COURT 6 

_ct AR_V I'Y>T """' \ ) , ..... ·- , ....... ,.. 
8 

THESTATEOFNEVADA~ 

9 
Plaintiff, CASE NO: Ci80047 -= 'NO· v 

10 

II RICHARD DEWA YNE ARMSTRONG, 
#0658736 

12 

_13 n..r .. ,n '"' 

l'+ 
GUILTY PLEA AGREEMENT 

IS I hereby agree to plead guilty to: COUNT 1 
- BURGLARY (Felouy - NRS 

16 205.060); COUNTS 2 & 3 - ATTEMPT Ml .. 
_liSJi' n"' • ·~ •• _l1_ W1i' fli'~•· ~~~~~~ 

lfl5}: -- 1t;)4& 6-FrRST ' 
18 

DEGREE MURDER WITH USE OF A DEADLY WEAPON (Felouy - NRS 200.010, 
19 

200.030, 193.165); and COUNT 5- BATTERY WITH USE OF A DEADLY WEAPON 
?0 '"' .ND<l '-'>-L 

I~ ... .L .,. - •-v•~__""'! ' 
. 

21 F ''I". -~ 

-
22 

My decision lo plead guilty is based upon the plea agreement in this case which is as 
23 follows: 

?4 TI ··'· 
will receive the maximum sentence on each g ~ 

r ··- "''" 
count. All counts will run consecutive with each other. This plea is conditioned upon the en 
court sentencing the Defendant consistent with the plea agreement. 

If the court declines to 
..... ! ,., 

~ "" 
~ will_k "''' '"'· --'LtJ), _r _aj -•v 

~ c:;; ~ Attorney. v• '"~ .... 
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()l 
(]; 

()l 

00 

~---.--

l 
CONSEQUENCES OF THE PLEA 2 I understand that by pleading guilty I admit the facts which 

4 I understand that as a consequence of my plea of guilty the Court must sentence me to 5 imprisonment in the Nevada Depanment of Corrections as follows: 6 

not more than ONE HUNDRED EIGHTY (180) months. The S minimum tenn of imprisonment may not exceed forty percent ( 40o/o) of the maximum tenn 9 of imprisonment. I understand that I may also be fined 

ll less than TWENlY-FOUR (24) months and a maximum term of not more than TWO 12 HUNDRED FORTY (240) months plus an equal and cpnsecutive minimum term of not less 13 

months. The minimum term of imprisonment may not exceed IS forty percent (40%) ofthe maximum term ofimprisonment; 16 COUNT 3 (Attempt Murder With Use of a 

19 than TWENTY-FOUR (24) months and a maximum term of not more than 20 

oflhe maximum term of imprisonment; 22 COUNT 4 (First Degree Murder With Use of a Deadly Weapon)- life without the possibility 23 of parole OR life with the 

(SO) years (600 months) with 25 eligibility for parole beginning at twenty (20) years ( 430 months) plus an equal and 26 consecutive term of life without the possibility of parole OR life with the 

{50) years (600 months) with eligibility for parole beginning at twenty (20) 

2 
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-------..... .,------------... --------

• ~ • 
? 
~. I years (480 months); 1./l 
f-'• 2 ~OUNT 2 (Battery With Use of a Deadly Weapon) • for a minimnm term Of 11nl I, .~ 

10 
;::; ~ 

~~4) and a 
.;.: ··~· mu•~ uum UNt -HUNTll~ Pn 

0 . _, " . 
5i 4 TWENTY (120) months. The minimum term of imprisonment may not exceed forty percent 
(]; 

5 (40%) of the maximum term of imprisonment. I understand that I may also be fined up to 

(Jl 
<[) 

6 $10000· .. ,.. 
: V"I<!H With Use of a Deadly Weapon)- life without the possibility 

-~ 

8 of parole OR life with the possibility of parole with eligibility for parole beginning at twenty 9 {20) years (480 months); OR a definite term of I'll' 1 (50i_ Uni\ 
... ~uwL>J wnn ,. IU tor· oarole •• -. , .. v, Yl;lU~ l'H!U IS) plus an equal and 11 consecutive term of life without the possibility of parole OR life with the possibility of 12 parole with eligibility for parole beginning at twenty (20) years ( 480 months); OR a definite 13 term of r 1.r 1 . {50'1 U.M\ 

.. ,, .. cng!D_Jllt}' for •• 
, . 

.. , , ... v, .. 
l<i4<• ~'tOO i): • 

15 I understand that the law requires me to pay an Administrative Assessment Fee. 16 I understand that, if appropriate, I will be I to mAl-" -~ u... ·~-.... or " me lSI to .I Am , .,w ••• , "'"' lo me • ·~· .. ·• of any related offense which is 18 being dismissed or not prosecuted pursuant to this agreement. 1 will also be ordered to 19 reimburse the State of Nevada for any expenses related to my extradition, if any. 20 I ' .~ ' tor fnr th~ -· 
·- a am 

"'" uu• 
•v "' ~ :guilty. . 

22 I under.;tand that. more than one sentence of imprisonment will be imposed and that I 23 am not eligible to serve the sentences Tho> , J~~o.:_ uuo;~ nolhave the :l4_ . to nrt!"r •~ 
·•~• ·~w "~'"'J' 25 1 also understand that information regarding charges not filed, dismissed charges, or 26 charges to be dismissed pursuant to this agreement may be considered by the iwlo .. ~~ 27 

~l) I have not been promised or guaranteed any particulu sentence by anyone. I know 

3 
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• • (f.J • (;) 

~. I that my sentence is to be determined by the Court within the limits prescribed by statute. 
1./l 
1-'· 

2 1 understand that if my attorney or the State of Nevada or both "'"•nrl anv 

10 

:=J , 
-"" ro me 'tmrt, the Court i.< ' rn 0 ~ ·r r 

·r u•v •• g 4 I understand that if the State of Nevada has agreed to recommend or stipulate a 
00 

5 particular sentence or has agreed not to present argument regarding the sentence, or agreed 

o• 
0 

~' 

'" uoon my ;, 

6 not to a lar 
~oo .., 

"' ""'u" vu UlC lnlUaJ , date (and any subsequent dates if the sentencing is continued). 3 I understand that if 1 fail to appear for the scheduled sentencing date or I commit a new 9 criminal offense prior to sentencing the State of Nevada ·• r"o-ain thP. "'11 .; , ... 
-~ •~ - .. w• IV mr any_ 

11 I understand if the offense(s) to which I am pleading guilty to was committed while 1 12 was incarcerated on another charge or while I was on probation or parole that l am not 13 : for credit fnr ti' . .> 

·~· •-w ""' • J . that as a consequence of my plea of guilty, if I am not a citizen of the 

.. 
I5 United States, 1 may, in addition to other consequences provided for by federal law, be 16 removed. deponed, excluded from entry into the llnit .. rl·..,,.,, 1 or"· ,;, ,,.t 
I I I th .. t th.. "'· ·' _,. -~ 

will prepare a report for the 
v• • u•~ QUU 

IS sentencing judge prior to sentencing. This report will include matters relevant to the issue of 19 sentencing, including my criminal history. This report may contain hearsay in fonnation 20 mv h"'""' ... ~ 
~ ....... •• •u••v•J· . My and I will ->. L 

~ 

ov -... • to comment on the information contained in the report at the time of sentencing . 
. 

22 Unless the District Attorney has specifically agreed otherwise, then the District Attorney 23 may also comment on this 
44 

JI-
25 By entering my plea of guilty, I understand that I am waiving and forever giving up 26 the following rights. and privileges: 
27 11'1. 

.IF_ :, .>:_ 

.,. "'"' "IY" LU 

,. ...... 
Zl! to '"'"'.I' at trial, in which event the prosecution would not be aUowed to comment to the 

4 
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-

1 
. ' 

00 • • [;) . . • • 
j 
1-'· 
1./l 1 jury about my refusal to testifY. g . 

2 2. The constitutional right to a speedy and public trial by an · ;ql iurv. free of 
. 

0 'l ,;. -·· .I •L , a• w '"~" ma1 1 .De 1 to the ~ 
r r ., r , ou ~•w 

4 assistance of an attorney, either appointed or retained. At trial the State would bear the 
0' 
0' 

burden of proving beyond a reasonable doubt each element of the offense charged. 
1-' s 

v .>. ' .... . n~m to_ and anv who umul.! 

7 testifY against me. 

8 4. The constitutional right to subpoena wimesses to testify on my behalf. 
9 5. The constitutional right_ to t.•otifv in mv own , -"-

"' with the ~ •• ;. of an attorney, either 
ou v. i U" lllSfU IU -, • Ule wvu• 

II appointed or retained, unless _the appeal is based upon reasonable constitutional jurisdictional 
12 or other grounds that challenge the legality of the proceedings and except as olherwise 
1.) ... u ,_w_ m uof~l .m~. 

14 VOLUNT~SSOFPLEA 

15 I have discussed the elements of all of the original charge(s) against me with my 
16 ·and I "the :of the. -L 

_,_, 
., 1 mat me :;tare I have to prove each element of the chargc(s) against 
18 me at trial. 

19 I have discussed with my attorney any possible defenses, defense strategies and 
~v Cll' muwu might be in mv favor. 

21 All of the foregoing elements, consequences, rights, and waiver of rights have been . 
22 thoroughly explained to me by my attorney. 

23 I .. ·''· that •1· ,,_ moatv ~n.! ... ,. 
'"" 5'"" ·~ ... Illy .,.,. ' r 

·~ anu ma\ a ma1 wuou..J tle contrary to my best interest. · 
25 I am signing t!tis agreement voluntarily, after consultation witli my attorney, and I am 
26 not acting under duress or coercion or by virtue of any promises of leziiency, for those 
/.I set torth in this 

28 Ill 

5 

2JDC05661 

AA01355



-------- • 00 

[;) . • 
j 
1-'· 

I 1./l 
1-'· 

~ 2 
I am not now under the influence of any intoxicating liquor, a controlled substance or 

other drug which would in any manner impair my to or ... . .. thi. 

0 3 lor the "" _, 
~ 4 
0' 
0' 5 10 

_6_ 

-- -- -· ~·.I'"'"· 
My ilUomey has answered all my questions regarding this guilty plea ilgreement and 

its consequences to my satisfaction and I am satisfied with the services provided by my 

~. ·. 

7 

8 

9 

DATED this zg day of August, 21lOJ J j /) ~ 

~ J ,, u Afl~(l_.~ 
~~c... I L ~WAYNe !I_: 

10 v 
II AGREED TO BY: 

12 

1 ~ 

14 

15 

16 

17 . 

18 

19 

__UI_ 
. 

21 
-

22 

23 

"" 
25 

26 

~. 

28 

6 

···-·-···------------------------------
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.. -- .. -· • • 00 • _ill' 

~- 1 CERTIFICATE OF COUNSEL: 1./l 
!--'· 

. ~ 
2 I, the .... : 

·" as the attorney for the Defendant ,.f tt .. ~,.i 1 and_as_ an ... the coun th 
__(} J - -· 

. ! . ~G~~~~~J:'. ex~incd to the Defendant the allegations contained in the charge(s) ~ 4 to which pleas are · ng enterecl. 0' 
0' 5 

2. I have advised the Defendant of the penalties for each charge and the restitution w 
that the Defendant may be ordered to pay. 6 

-"' All oleas _oL •il"'- "'· !!-._ to _II,!!~ agreement are . 
I the facts---- ·--to me andJare made with my -- rk,. to the Defendant . 

8 
4. To the best of my knowledge and belief. the Defendant: 

9 
~~~competent~ understands the -L ~the ,.., ·~.nt"~l. 1L '.as_ lido d. "' 

-"'-
. 

-= D. 
this agreement and will enter all guilty pleas pursuant hereto 11 ... , . 

12 c. Was not under the influence of . "· '' substance_ ~r yr:~ ~f, at the time I consulted~ the 
..a£ c:ertiiied 13 ~ l2 . 

-
•m• ~- 1M1'f OI . u•t200~p 

. . 
IS 

16 ATfi ~y I:"UKu_ lNI 

_!_I_ 

18 

19 

20 

... 
22 

23 

:..!4 

25 

26 

.27 

.ll! KJK 

7 

- ----
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·UJ 
[;) 
j 

I AINF 1-'· 
1./l 

DAVID 1-'· 2 S~ark IBar ji Attorney ~ .., ~ . If 

(J :-uv ~,v-., ~-~ 11'0 

I l!\1!55•221) ~ 4 fl22)4~7fi 
-·~ 0' 

5 . for.-
0' 
,p 

6 DISTRICT COURT 
r"T •~•· ., .r,ru:. n4 

' """' ~H\u:. Ul:' NEVADA, 
8 Plaintiff: ) 

9 ·VS· 
Ca..., No _C_L .. Dent No. v· ARDI '4.YNF •n~ ''"'"'' 

•u 
. 

II """" 
12 Defendant. 

AMENDED 
13 

LA. 
• ., .- V.I(M~TlQN 

---------·- -

15 STATE OF NEVADA j ss: 16 COUNTY OF CLARK. 

1/ LIM.~ -'· A 

a.uu ror me County of Clark, State of 18 
Nevada, in the name and by the authority of the State ofNevada, informs the Coun: 

That RICHARD DEWA YNE ARMSTRONG, the Defendant(s) above named,= .• 
19 

20 committed the -• 
of__llU'D.r:!T .unL ~ ~ • .,,.1 • NKS ZO"i.060\, A.' 

··u_u u.u, VI' A DF.ADJ...Y WEAPoN {Felony - NRS 193.330, lOO.OI0
1
"l00.030, 

~· 
. 

193.165); FIRST DEGREE MURDER WITH USE OF A DEADLY WEAPON (Felony 
22 

23 - NRS 100.010, 200.030, 193.165); and BA'• 1 
n~- """' 

.~ ~&· ~ -''t 
.. _~ 

·- NRs '7Rill ... ~;. v•• "' .. u""' me 25th day of October, 2001, within the 
25 

County of Clark, State of Nevada, contrary to the fonn, force and effect of statutes in such 
26 

cases made and provided, and against the peace and dignity of the State of 
A, 27 Ill 

"0 ' ' ' 

EXHIBIT" J-- IJ 

- -- -----·-
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-------. --
- ··--·· • .----' 

ra 
~ [;) . 

j 

COUNJ I ·BURGLARY 
1-'· I 1./l 
1-'· 

~ 
2 did then and there wilfully, unlawfully, and feloniously enter, with intent to commit a 

0 .J 
" ·~~~ '_a ._, 

th~r . ·" -~ 4 occupied by BONITA ARMSTRONG, located at 5150 East Sahara Avenue, Building 16, 0' 
0' 5 Apartment 262, Las Vegas, Clark County, Nevada. Ul 

6 COl!Nil - A l'IEMI'. . MT n r nc;:~::_QJ;_ A nr.AnL . ·-= 
I 1110 wen ana men:, authority of law, and with the intent to kill, malice 
8 aforethought and express malice, wilfully and feloniously attempt to kill ARIEL 
9 ARMSTRONG, a human being, with a deadly weapon, to-wit: a fi, by~,...,-~_ ~~nt 

10 : at and into rhe hodv nf th .. •~id A o reT A ;>_ .. . WIUI ~ill!.l '"~ ... UJ • 

11 COUNT 3 -A TIEMPT MURDER WITH USE OF A DEADLY WEAPON 

12 did then and then:, without authority of law, and with the intent to kill, malice 
13 

~. -L• anti 
._I<>_ 1011 111R_J ... ~'w. . . -, ~u 

_"_ 
l't !l ,a being, with a deadly weapon, to-wit: a firearm, by the Defendant 
IS shooting at .and into the body of the said SIR LAWRENCE ARMSTRONG with said 
16 frrcann. 

17 C"UUNf 4: -rUQ_.I, 111. u .... ~ ,...., 
' -- ~- ~-- .. "' - -· 18 did then and there wilfully, feloniously, without authority of law, and with 

19 premeditation and deliberation, and with malice aforethought, and/or during the perpetration 
20 or _of.~ 

~·· 
....lUll. n,......,. 

" .. .... a ""'ina with a 
;lj 

... weapon, to-wit: a firearm, by the Defendant shooting at and into the body of Jhe said -
BONITA ARMSTRONG with said flleaml. 22 

23 CQUNT ~ ·BAITER Y WITH USE OF A DEADLY WEAPON 

24 did then and th ...... ... ~ 

• use force and violence upon ·JO --.. "" ....... 
25 the person of another, to-wit: MALCOLM ARMSTRONG, with use of a deadly weapon, to-
26 wit: a tirearm, by Defendant striking the said MALCOLM ARMSTRONG in the back of the 
?7 h,.ori with •I. .:~ 

__. 
28 Ill 
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,, ·- -----

rg • ---~ •. I 
:0 
1-'· 

I COUNT 6- FIRST DEGREE MURDER WITii USE OF A DEADLY WEAPON IJl 
1-'· 

2 2 did then and the~ wilfully, feloniously, without authority of law, and with 

0 3 I" 1 and , and with :-.; ~~ . ... oL 

0 w ... 

or attempt perpetration of burglacy, kill ANDRE MARCUS, a human being, with a deadly Ul 4 
0' 
0' s weapon, to-wit: a firearm. by the Defendant shooting at and into the body of the said 0' 

6 · U A J)f'TI(l. with .;.-1 ~ 

7 
DAVID ROGER 

8 DISTRICT AITORNEY 
Nevada Bar #002781 

9 

10 

11 BY ffi;._Q~J 
12 ;:::f• .~. 

1'l ;a;; !I 

14 

IS 

16 

17 . 
18 

19 -
20 

21 . 
22 

23 

24 

25 

26 
~~~~~.~#p"11~c~••7 ?7 

t...l ~~ . "., 
28 (TK4) 

. 'l I 

. . .. 
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~ • ... • "' n_n_n n JJiu 11 _jJ_ 00 

m ll Jlfll/ tt"Jj_Jj_jJ(/_Mj[_ ~ t, 

I 
- ~- ....... 

~. I JOCP 

F'. .~ ,·. 1./l 
DAVID ROGER __, : . :'_ •_i 1-'· 2 
Stark ~ai{,H'!'!:~j Attomey ~ ~. ,, 0 11.1 In-\ J ;,;v. <' -~~~~ ... ..:.u 

(J _.._. ,, :;:: ·,:;;· -.;;-~ c .., .., ,xr ou U ~~ ftU U.J 

~·~;.;:~ ?~2>_~ss:47f.t . . -- · -- .. • :• -~ 4 ... ,, __ . . - .. 4A,. 

' ~-0' Plamhff 
~~.._t.:,H\ 5 . 

0' 
00 

6 
~ !lCI.COUR.'r. 

7 lltl(_ CUUNTY . NEV AilA 

8 THE STATE OF NEVADA, 
) 9 Plaintiff, 

Case Nn· .£.LQO~ 
•v 

Dept No: XVII II WILLIAM JAMES RUNDLE, 
#147555 

12 

13 

..1 .. 
JUDGMENT OF CONVICTION 

IS (PLEA OF GUlL TY) 

16 
The Defendant previously appeared before the Court with -1 and -~_.. "'· 

!l of guiJtv__jg__j~~e_ -' nf".L'AT~ 0· ,. 

ll IV)_ in - ~ ... ,~ 
violation of NRS 200.010, 200.030; thereafter, on the II th day of September, 2003, the 

~it Defendant was present in court for sentencing with his counsel, NANCY LEMCKE, Deputy 
n .• .-. ...._ 

..13. ' -··-..!: ' - .. ~ .. 
-'1 

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offense(s) and, in 
~ 22 addition to the $25.00 Administrative Assessment Fee and $150.00 DNA Analysis Fee 

~ ~_E' payable to the Clark r1 ... 1c the " -~- ·-' 
::.. i: ..,.,. - •vHUW~. LJCil . 

. -·"' ,, 'w J..ll'b m tne . Department of Corrections without the ~'; N ~ --
. - .... ~ 

possibility of parole and as to Count II to LIFE in the Nevada Department of Corrections • .... ... ... : 
without the possibility of parole, COUNT II CONCURRENT with COUNT I. FUR't n.c~ ..... • 

..'2"L 

" 
28 II 

~ ildoc 

' 
..... 
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I 
ORDERED, Restitution in the amount of $10,667.00 to be placed in a trust fund for the 

:0 
!-'· 

granddaughter, Gretchen Bellen, to be administered by the !' .L · ..Administrator. 

1./l 2 !-'· 
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V' II...,, I., .... 
FILED~fiblfiOU_RT 

:0 1 GMEM 
!-'· 

DAVID ROGER 1./l 

~·.-
1-'· 2 DISTRICT ATIORNEY 

SHIR' -=:v.A, PARBAGWRR!i, CLERK 
10 Nevada Bar #002'!_81 

"" ~ 3 CHRISTOPHER 
0 A .L<nief DePuty District AttoTn"v ev 7 7 /A7JJ1. ! 

APRIL WAlKINS DEPUTY 
0 

2oO'~~:hib~~ •J::, Ul 
0' 5 Las Ve~as, NV 89155-2211 -....] 

(702) 4 5-4711 1-' 6 Attorneys for Plaintiff 

I ,, 
'" 8 

CLARKCOUNTY,NEVADA 
9 THE STATE OF NEVADA, 

10 ""· . '1:'1:' - ~ ~"' 
' CASE NO: 

II ·VS- DEPT NO: ::&" X.Vll 
12 WILLIAM JAMES RUNDLE, 

#0147555 
13 

14 "' " 
15 

GUILTY PLEA AGREEMENT 
16 

I hereby agree to plead guilty to: COUNT 4 - FIRST DEGREE MURDER (Felonv • 
·~ "-TI'>" 

·~.~-NJ iiDO-.:;cJUN 1 I - FIRST DEGREE lviTTlHn:o ::-
.• , • '"-""' 4W.OJU) 18 

pursuant to North Carolina v. Alford, 400 U.S. 25 (1970), as more fully alleged in the 
19 

charging document attached hereto as Exhibit "I " and Indictment which is reinstated in total 
20 by agreement of the parties remainina · • 

' milll.. 
' uner sentencmg .. -.... ... ~ .. 

~o pleaa guilty is based upon the plea agreement in this case which is as 
... , 

22 follows: 

23 
Both parties agree that I will receive a sentence of Life Without Th"' n ., :.: 

"'" -''+ .raro1e ror each Count and th •• t'hp ... 
' . . 

25 
CONSEQUENCESQFTHEPLga 

126 
I understand that by plea.d,ing guilty to Count 4, I admit the facts which support the ..., ... ~ . 

elements of th.. · £<'~ 
~'-' •· ..-:.;.._:,. nuw pleaa as set forth in Exhihit "I" w;,~, 2 '"'::2.7 

i - ....., 
~~ • c-... ·f1!8 

my plea of guilty to Count I, the State will make factual representations of proof which I 
, .. 

I >- t· ~ 
~ . ' • • • z . ' 

8 
p,IWP 

. ~ . 

2JDC05671 

AA01365



• • ~ ~ -~' 
8. I will adopt as the state of the evidence. 1./l 
1-'· 

2 I understand that as a consequence of my plea of guilry the Court must sentence me to ~ ~ 

or l I that there will h.. no fno (J J ... ~ Lllt: ~. 

~ 4 on either penalty. I understand that the Jaw requires me to pay an Administrative Assessment 0' 
-....] 5 Fee. 
10 

6 I that. if .• I will~ 
•o me •• or -~ ··-· 

I lilt: ''to wrucn I am guilry and to the victim of any related offense which is 
8 being dismissed or not prosecuted pursuant to this agreement. I will also be ordered to 
9 reimburse the State of Nevada for any expenses related to my extr~rlirinn if anv. 

lU I , that I am n.--t • • .. ·- '" •'. v• t'- v•"' 1Ul UlC . m wrucn 1 -- ~ 

II am pleading guilty.· 

12 I also understand that information regarding charges not filed, dismissed charges, or 
l3 -~ .. " .-:. ·'· .. 

yod~uwn •v Ull5 may be bv the indPe at 
14 sentencing. 

15 I know that my sentence is to be determined by the Court within the limits prescribed 
16 by statute and this agreement. 

17 T ... _ •• "':1 .... u ...... 1 ~ lUlU u•c lltate or., .......... are both recommending a 
18 specific punishment to the Court. 

19 I understand that if the State of Nevada has agreed to recommend or stipulate a 
~n 

or nas not to •• 
•V . 

~ ~ v• ~cr~~· 
21 not to oppose a particular sentence, such agreement is contingent upon my appearance in 
22 court on the initial sentencing date (and any subsequent dates if the sentencing is continued). 
23 I . that if I fl>il tn fn· th~ -L ..1 •• 1 .. ..1 uau: or 1 a DC"'_ ..... pnor to sentencing the State of Nevada would regain the full right to argue 25 for any lawful sentence. 

26 I understand if the offense(s) to which I am ... '" guilty to was • '' _, while T 

"' was_ on .... .t. .• L!O. T 

orr that 1 am not • ,_ \JU t''' 

28 eligible for credit for time served toward the instant offense(s). 

2 
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• • • 1jl 

,-;;;: 
:0 1 I understand that as a consequence of my plea of guilty, if I am not a citizen of the 

1-'' 
1./l 

2 United States, I may, in addition to other consequences provided for by federal law, be 

1-'· 
w 
~ 3 -·· . '""" enuy mto the United State~ or ' (1 

I understand that the Division of Parole and Probation will prepare a report for the 

g 4 

(}; 5 sentencing judge prior to sentencing. This report will include matters relevant to the issue of 

--.:j 
w 

6 sentencing, including my criminal historv. Thi~ nearsay mtonnation 
_, 

7 ~! OD' L ""u cnmmat nistory. My attorneys and I will each nave the 
~ . -

8 opportunity to comment on the information contained in the report at the time of sentencing. 9 Unless the District Attorney has specifically agreed otherwise, then the Di~trict A Ill ., ....... o;umment on this report. 
II 

WAIVER OF RIGHTS 
12 By entering my plea of guilty, I understand that I am waiving and forever giving up 13 the following rii!hts and . " 
Ill •. we consotutlonal privilege against self-incrimirtation, including the right to refuse 15 to testify at trial, in which event the prosecution would not be allowed to comment to the 16 jury about my refusal to testify. 

z. The consti .. ,.;,. ... .... ,u yuouc trial by an impartial jury, free of 

I I 

-~ -~ 

18 excessive pretrial publicity prejudicial to the defense, at which trial I would be entitled to the 19 assistance of an attorney, either appointed or reuuned. At trial the State would bear the 20 burden nf 1 

e oouot each element nf th .. .L 
... -- _ .. 

-'l 3. The constitutional right to confront and cross-examine any witnesses who would 22 testify against me. 
23 4. The constitutional rii!ht to suL 

., uu my oenau. 24 ~- "n. , ,;IS'" to test1.ty in my own defense. 25 6. The right to appeal the conviction, with the assistance of an attorney, either 26 appointed or retained, unless the appeal is based upon reasonable constitutional ;, . "' _,, ·' ?7 •L 
mat challenl!.e the l .. o.lit-c ,..r ·~ anu except as otherwise 

~ 

28 provided in subsection 3 ofNRS 174.035. 

3 
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----• • 00 -~ 
f\1 
j 
1-'· 
1./l 

1 VOLUNTARINESS OF PLEA 
1-'· 2 I have discussed the elements of all of the original charge(s) against me with my ~ ' (l "''" • "''""'"'"''" UIC .,,.,.,. .. : OI me lSI :me. 
0 4 I understand that the State would have to prove each element of the charge(s) against Ul 
0' 
-....] 5 
,p 

me at trial. 

6 I have discussed~ mv anv , •• a,J. -'··"· .> .. C. - ...... 
~ 

l oe m my tavor. ' .. 
8 All of the foregoing elements, consequences, rights, and waiver of rights have been 
9 thoroughly explained to me by my attorneys. 

lU I 'that <>ltiltv .... .... , -· ' .. ·- .. "' "')' ""'" 11 illld that continuation of the current trial would be contrary to my best interest. 

12 I am signing this agreement voluntarily, after consultation with my attorneys, and I 
13 am nOt actiflQ nnt!Pr -'- _,_ 

L ·'· VJ .... v~ Ul a.uy 'or for 
14 mose set tortb m this agreement. 

15 
I am not now under the influence of any intoxicating liquor, a controlled substance or 

16 other drug which would in any manner '- · my ~hilitv to or -'· -' thio 
17 tor th,. '" 

_,, - • ... , ~··~J l Ull~ }'1 .. 11 • 

18 
My attorneys have answered all my questions regarding this guilty plea agreement 

19 
and its consequences to my satisfaction and I am satisfied with the services provided by my 

")0 

21 DATED this .AL_ day of May, 2003. 
22 

~·a R_ .iJO. 
.:. .r ~~ ••w.J5 23 : "- . :;- .. , .... 

~~ 

g~ 25 

26 

<!( 
~lSi : ( 

28 ~!!~e!..ll ga;.'"#, ~~!"::'Attorney 
190 

4 

--. ·---
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m 
:0 

I CERTIFICATE OF COUNSEL: 1-'· 
1./l 
1-'· 2 

I, the: undersigned, as the attorneys for the Defendant named herein and as an officer 10 

~ l of the court hereby certify that: 
0 

.__]_· . ! ~:-·-,·-·::,_ . · ~o Ul!l ue1enaant the allegations contained in the charge(s) 0 4 to wh1ch gwlty pleas are f>eing entered. Ul 
0' 

5 
2. I have advised the Defendant of the penalties for each charge and the restitution 

-....] 
Ul that the Defendant may be ordered to pay. 6 

.:!._· ~·! ~eas of g,uilty offered _by th .. n .c. ·" . --~ . -.:!~ ::··en, are " · ~;"' "'e IaciS Mown to me and are made with my'advice to the Defeifdant. 
8 4. To the best of my knowledge and belief, the Defendant: 
9 

a. Is compete~~.t_.~d' ':{;,derstands the charges and the consequences o(IDeadin~~: ,&.uilty as · Lin. •i• . -•u 

11 u. c.xe~utea this agreement and will enter all guilty pleas pursuant hereto voluntanly. 

12 
c. Was not under the influence of intoxicatin~ li~uor, a controlled substance or 
other .m:~, at the time I consulted with the de en ant as certified in oara ·• 13 I and 2 a \nve 

..... _.... .L>-1. 

Ll~~ 
·~ . ·-·~ . uay 01 ;vmy, 2003 . • 
15 

16 _ .• :Y tUK_ 
~r 

_1_1_ .....-
18 

19 

.211 

21 

22 

23 

?4 

25 

26 

~· 

28 dm 

5 

-. 

-
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f\1 
j I IND 1-'· 

~:;:;;:r f.RT L. Rill I 
1./l 

2 1-'· 'r. ·-: Attorney 

~ 3 rHRJS
1 ~~!}~J7 

(l ;r;: :_, "' 
-a ... 3ar #9~f)9o-Ul zoo ~o~ih 1'~irli Street 0' 5 Las Ve~as, Nevada 89155-221 I ---.] 

(702) 4 5-47 I I 0' 
6 Attorney for Plantiff 

7 

8 
DISTRICT COURT 

9 
CLARK COUNTY, NEVADA 

tn 

II THE STATE OF NEVADA, ) 
12 Plaintiff, 

< 13 ·YS· . 
I d. wn r r .... u ~ fi.~; ·~:-:· ';;-,I 

#OJ. IT 

15 

16 Defendant(s ). 
INDICTMENT 

I I 

18 

19 STATE OF NEVADA 

20 CUl.II'IliY OF r1 A flit 
ss. 

'1 iOC 
rs1 ~vv -~named, WILLIAM JAMES RUNDLE, accused by the Clark 

22 
County Grand Jury of the crime(s) of MURDER WITH USE OF DEADLY WEAPON 

23 (Open Murder) (Felony- NRS 200.010, ?fill 1110. 19l II>C\· 
··~~ "'"'"'' ~ 24 .V WEA..PON '~ ., .. ~ 

and THEFT (Felony NRS 
- . 

25 
205.0832, 205.0835); committed at and within the County of Clark, State of Nevada, on or 

26 between May, 1997 and October, 2002, as follows; 
77 II 

28 If 

tl"'' .... ..--.- • 
I 

. - -
--
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I 1-'' 
IJl 
1-'· 2 
10 

i:1 1 
0 
0 4 
Ul 
0' 

5 --..] 

----1 
6 

"7 
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•v 

11 

12 

13 

' 
IS 

16 

11 

18 

19 

20 

21 

22 

23 

?4 

25 

26 
'>'7 
~ 

28 

•• ·~ 
COUNT I -MURDER WITH USE OF A DEADLY WEAPON (OPEN MURDER) 

did, about or between April and July of 1997, then and there wilfully, feloniously, 
·.L .. , ,r '- , -·- •um lUUlOn anO deliberation and with ,,1;.-P 

aforethought, kill WILLA RUNDLE, a human being, with use of a deadly weapon, to wit: 
medications or drugs, by administering an overdose of prescription drugs to the said WILLA .. ....... ~-

RUNDLE, and/or by manner and means otherwige 
·-J_ 

• · .• 
0 -~·- -· • • auu a~X:umg persons unknown in the conunission of said act 

by providing counsel, encouragement, planning and access to said person or persons, and/or 
each person acting pursuant to a conspiracy to commit murder. 

U1.t.t' 1 

did, on or between May, 1997 and August , 2002 then and there knowingly, 
feloniously, and without lawful authority, commit theft by converting, making an unauthorized transfer of an · · ;n, ·.L comroumg property having a 
va.ue or l>~,:>vv.oo, or more, lawful tnoney of the United States, belonging to WILLA 
RUNDLE, Clark County, Nevada, in the following manner, to-wit: by defendant obtaining in excess of $2,500.00 in personal assets and monies of the said WILLA RTJNnr 1'1 followin2 her un AP.Qth. h.'"' · · -, . ., ~uuvemng, making an unauthorized 
transfer of an interest in, or controlling without authorization, the money of WILLA 
RUNDLE. 

f'OT/NT 't ........ ~ . 
did, on or between May, 1997 and August, 2002, then and there knowingly, 

feloniously, and without lawful authority, commit theft by converting, making an 
unauthorized transfer of an interest in or without -~, ., ., m•ving a 

•1• '""'"/"".::::, v• ... v • .,, u>WIUI money or the United States, belonging to Willa Rundle, the United States Government, the United States Treasury Department and/or the Social Security Administration, or by obtaining said money by a material misrepresentation with 
~rhv 

•v u.,p,;ve Inal person or entitv of the 
u< mis""u or 

... 
--misdelivered property of Willa Rundle from United States Government, the United States 

2 P:\WPDOCS\INOil17\2i746lOl,doc 
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AA01371



00 •• ·~ m 
:0 1 Treasury Department and/or the Social 

Security Administration on under circumstances 
1-'· 
1./l 

providing means of inquiry as to the true owner in the following manner, to-wit: 
1-'· 2 

by 
10 

~ 3 "'-•<'• A. " . .. .. 
iu excess ~ ::r...:.~uu~o in Social SeOO!y_ L 

.• -•-w• 0 

of the said WILLA RUNDLE, who was deceased and no longer entitled to said benefits, 
0 't 
Ul 
0' 5 

materially misrepresenting by these actions that he was a person lawfully entitled to said --..] 
00 

6 thereby converting, making an unauth ... -<"- -n£_ 
payments, 

~ 
_· ... . ... ... , ~-

, me money ot WILLA RUNDLE, the United States 
8 Government, the United States Treasury Department and/or the Social Security 9 

Administration with intent to deprive them of the property and/or by appropriating said 
..lil 

• ..1 • ' v• •• ..:~ue.ivereu property to his own use or that nf ••• 
l I efforts to notify the true owner. 

.--·---- .. ---· -~ .... unau•e 

12 
COUNT 4 -MURDER WITH USE OF A DEADLY WEAPON (OPEN MURDER) 

13 did, on or between Amm~t 16 ?llll? .d_A 
. ~v lh, ~vv~, wen ~ere wilfullY, . 

..1.4 

• , ~iu,ou, aumority of law, and with premeditation and deliberation, and with 
15 

malice aforethought, kill SHIRLEY RUNDLE, a human being, by repeatedly striking the 
16 

head and body of the said SHIRLEY RUNDLE with a deadly weapon to-wit: a 
•'- •II hot 

1 I anwor O!ll_er blunt object. said ·h .. ;n.<> 
anutor srua Murder being v . 

18 committed during the commission of a robbery. 

19 
COUNT 5 -ROBBERY WITH USE OF A DEADLY WEAPON 

20 ..did. ..on..or.. ~ 

• v, "'''w. anu August 20 2002 ..then_ anrl ·~ a.a ... -'I 
unlawfully, and feloniously take money and/or personal property, including a ring, watches 

22 
and other jewelry, from the person of SHIRLEY RUNDLE, or in her presence, by means of 

23 II 

24 II 

25 II 

26 II 

~ II 

28 II 

3 
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00 •• • ..J 
~ 
:0 

l force or violence, or fear of injury to, and without the consent and against the will of the said 1-'· 
1./l 
1-'· 

2 SHIRLEY RUNDLE, said Defendant using a deadly weapon, to-wit: a baseball bat and/or 2 
0 - vw,;;• unun t me 1 of •~irt = 

0 
4 DATED this_ day of May, 2003. Ul 

0' 
"-..1 5 
<[) 

6 STEWAig'!-· BELL 
~· ~- .. ~;, 'I -

BY~ 8 

9 

JV 
• ...,.,. tt\IVII,V 

I I 

12 

13 

J<t 

15 . - . - - - -- - -- -- .. - --. ---- .. -

16 

f7 

18 

19 

'>n 

21 

22 

23 

.. . 
25 

26 

u 

28 
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•• • 00 

m 
J'lames 01 Witnesses appearing before the Grand Jury: :0 I 1-'· 

DR. ELLEN CLARK, WASHOE COUNTY CORONER 1./l 
1-'· 2 
10 

MAGDA BELEN, 10244 SINGING WIND, LV, NV ~ 3 
DET. THOMAS MARIN,-L '"' ID!) >n• 0 

0 .. 
Ul 

DET. DONALD TREMEL, L VMPD #2038 0' 5 00 

CSA YOLANDA McCLARY, FORENSIC J-AB, L VMPD #2923 0 
6 

__l"SA nAlilll:U = 
~ Ll\lj, LVMPD #3861 7 ··--~. ~ .. ,, 

8 DET. SHEILA HUGGINS, L VMPD #3603 

9 
THEROM HAINES, SOCIAL SECURITY 

_til NATHAN R. EATON, C/0 WELLS FARGO_ RANK 
lAC! U 

I I 
... 

, '-'u ..,,., ul.I ATTORNEY'S OFFICE 

12 ROBERT WILLIAM RUNDLE, C/0 DISTRICT ATTORNEY'S OFFICE 

13 BETH BORGAL, C/0 DISTRICT ATTORNEY'S OFFICE 
'"'"-"'- COUNTY SHERRIF'£ -CA ·-·· ~- ._..... 

' 
-14 

SGT. THOMAS KELLER, L VMPD CYBER CRIMES UNIT 
15 

16 STEVEN SCARBOROUGH, LVMPD FORENISC LAB, #2160 

PATRICA DORAN, COR, BANK OF AMERICA . ' __lO];,'L • 

..... ~, \..r.c, u••HKli.,;I ATTORNEY'S OFFICE, 200 S. TIIIRD, LV, NV 18 
DR. J. COREY BROWN, C/0 AMY CHELINI, ESQ. 

19 
DR. JAMES BOURLAND, QUEST DIAGNOSTICS, LV, NV 

20 

"'' 
Additional witnesses known to the District Attorney at the filing of the Indictment: 22 

JAN KELLY, FORENSIC LAB, LVMPD #5666 
23 

TOM WALL L\fMI>IlEoREbl~ AD 

24 
H, L vMPD FORENSIC LAB un YlU YY 

25 
TERRY COOK, LVMPD FORENSIC LAB 

26 
DR. LARRY SIMMS, CCME 

_2']_ 

~ ABRAHAM .liDS.£Lo_ -A 
28 •• v -- ·--

5 
P:\WPDOCSUND\ll711.17461 02-doc-

--

2JDC056 80 

AA01374



~~-----

00 - •• --- ' 

·~-
[;) 

, L VMPD FORENSIC LAB :0 
I 

...... 
!--'· 
1./l K. GRAMMAS, L VMPD FORENSIC LAB !--'· 2 
10 

RODEL BELEN, 10244 SINGING WIND, LV, NV ~ 3 
0 <P_K_ T .. Prm _1_ uunn 
0 4 . . -
Ul 

OFFICER W. WEBB, L VMPD 0' 5 00 

JANET BERTRAND, 7914 SELTZER ISLAND WAY, LV, NV 1-' 
6 

.,,-.., D 
" 

7 •• n~u •,..., ••nru 

8 PAUL LOONEY, OFFICE OF THE UNITED STATES POSTAL INSPECTOR 

9 DOUGLAS WOODBURY, C/0 WILD WEST CASINO, LV, NV 

JOHN WINSTROM, NV SPORTS SCHEDULR 3110 ~ Pnr ARE, ;,-,A, r__u, .':'.' on 
•V 

rT rn-...c• 

II 
. ·~ . --~~ ...... ..,~. - IYILLE,CA 

12 
DONALD SIMPSON, DDS, SUSANVILLE, CA 

l3 
ROBERT COOMBS, C/O DISTRICT ATTORNEYS OFFICE 

~CT ATTORNEY'S__u.u I A 
•v-• 1 ··-

15 COLLEEN HAMILTON, 17116 BILTARST., VANNUYS, CA 

16 
DEBRA RUNDLE, C/O DISTRICT ATTORNEY'S OFFICE 

DEPUTY WALLACE LASSEN rm INTY S .. HI': ,_., • 
I I • ....... ~ 
18 

- . ~- .. ~ .. ''"'• -~UNTY SHERRIF, CA 

DET. BOLLINGER, LASSEN COUNTY SHERRIF, CA 
19 

DANA SPPONER, LASSEN COUNTY SHERRIF, CA 
20 
~ ... LJN, CALIFORNIA 'AY PATIU"\1 

.!!I 
SGT. CEAGLIO, LASSEN COUNTY SHERRIF 

22 
COR, LAWRENCE WELK VILLAGE, CA 

23 
COR KEY RANll" .AYOTTFI<Y Alo.O..IIl_A.. -· '""''"• .31:.1"\IILt:, VVA 

24 
o....uK, -~ .tFSS RENT A CAR, SEA TILE, WA 

25 
COR, SEA TILE SEAHA WKS, SEA TILE, W A 

26 
DET. HANF, SEATTLE PD, WA .,.., 

28 
ANJANJI MALA_.KEY_r:tA hlV "-.o•~_1;;_ "" . , 

6 P:\WPDOCS\IND\211\21746102.doc: 
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00 •• • ..J . 
~ 

BURNEY CAMPBELL, SELF STORAGE, 12rn & MADISON, SEA TILE, WA :0 
I 1-'· 

1./l 
COR/KATHY, HOLIDAY INN, 211 DEXTER, SEA TILE, WA 1-'· 2 10 

COR, THE MAILBOX, 300 QUEEN ANNE AYE., SEATTLE W A 2 't 

0 CH .ENN c;,.,.., "nu A"' >n • "r " 
, ::ibA TILE, W A 0 4 • •• '""• ....... ' 

Ul 
DOUG HILLSTROM, T.S. McHUGHS, 21 MERCER, SEA TILE, WA 0' 

5 00 
10 GERALD OLSON, GOLD MARK, INC., I 0325 AURORA NORTH, SEA TILE, WA 6 

£'AD n. • "~ ~ 

7 • • •.., ._.,,. ••• • ...... , .:>0-' I " , vAN 1...1 ., ORLANDO, FL 

8 
ALLA YELBAUM, 5827 CARAVAN CT., ORLANDO, FL 

9 
SPECIAL AGENT S. SAVAGE, FBI, FL 

'- TASK FORCE OFFICER HOCHULI FBI FL 
" 
ll 

. '-'ftl"iTY, I FJ APD 

12 
OFFICER JERRY JERASINE, ORLANDO FLORIDA PD 

13 
EMMETT BROWNING, ORLANDO FLORIDA PO 

UNIT, ORLANDO J:T .OlHnA Pn ~ I 

' 
IF 

' . 
15 

16 

f7 

18 

19 

20 

Ll 

22 

23 

24 

25 

26 
02AG071~~2FI74611~~~ ,.,., LVMPD EV i1 
MIIRn WDW· THEFT·!; c£ 

28 
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1 GMEM 1-'· 
STEW ART L. BELL 1./l 

1-'· 2 DIS'J}UCf AITORNEY 

~ 3 ~h-o· ~~?' 
(l l.._as -'-, 89155 Ei..l::D IN rntJ~T 

JIJN Z I 2IIOl 0 ,. ':,W· co: ~~intiff ·-Ul 

SHi~L~j,<t.!R~ ClERK 
0' 5 00 
,p DISTRlCT COUR"SY 6 CLARK COUNTY, NEVADA ~ ·~ tTV 

7 [)Ef.tl~~ HUSTEU 

8 THE STATE OF NEVADA, 

9 Plaintiff, c.." lf,S'l ..... 1/l 
Case 

11 JOSE MANUEL VIGOA, UCpt 

12 
aka Jose Manuel Vigoa-Perez, 
#0697364 

13 Defendant. 
14 

15 - GUILTY PLEA AGREEMENT 
16 I hereby agree to plead guilty to: COUNT 1 ·CONSPIRACY TO COMMIT ROBBERY r--
·~ 

~ ll •.. . NRS 1~ A.Rn 200.010_ 200.0JO .,ni)_J80LCOliNT<O:. ?, 'A .. • ... 
18 

29 • BURGLARY WHILE IN POSSESSION OF A FIREARM (Felony - NRS 206.030, 
19 193.165); COUNTS 3, 11, 12, 15, 23, 24 and 42 -POSSESSION OF FIREARM BY EX-
20 FELON, .. _, 

• NRS ?M .. J60)• ~OlJNTS 4 _5__ 1 h 17 _'ll' ":!, ":1! > --, :::, J~ -u CJ.;J • 

I~ .... 
.• vvutt u:s.t:. Ut' A DFAm .Y WEAPON (Felony • 200.380, 193.165); COUNTS ~· '-c: f2 6, 7, 36lllld 37- AITEMPT MURDER WITH USE OF A DEADLY WEAPON (Felony- NRS 

·z ;;:, . -
< "" ~ 193.330, 193.165,200.080, 200.030), COUNTS 8, 9 and 10- AITEMPT ROBBERY WITH p ~ ~ 
l'l '?. ;q+ U:S.tl OF AT , nr.y \llP >~. Pnhl 

_}..11)(1 10~ 11/\ "'"" 
"> &::I'J,>VJj, H;:) U !II, 

25 
25, 26, 27, 40 and 41 -POSSESSION OF STOLEN VEHICLE (Felony- NRS 205.273), 

26 COUNTS 19 and 20 - FIRST DEGREE MURDER WITH USE OF A DEADLY WEAPON 
27 hllH' 'lnn non •nn n· '" 

., -, •7.J.1U~J, --· I! .£11 • ~YTOLL 4:IT 
;.:~ .I:Sl 

A ~y (Gross Misdemeanor- NRS 205.060, 199.480); COUNT 30 ·CONSPIRACY TO 

2JDC05684 
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1 COMMIT ROBBERY (Felony- NRS 200.380, 199.480); COUNT 38 -DISCHARGING 1./l 
2 FIREARM OUT OF A MOTOR VEHICLE {Felony - NRS 202.287); COUNT 39 -

1-'-
10 

:::; 3 DISCHARGING FTRP.ARM AT OR Th!'T'{\ .... <n~T" ,. -• "J - ........ LVL • .<.OJ); II '>~-0 
1 uN SIGNAL OF POLICE OFFICER (Felony- NRS 484.348); COUNT 44 -

0 .. >:> LVr' 
Ul 
0' 5 CHILD ENDANGERMENT (Gross Misdemeanor· 200.508); COUNT 45 ·CONSPIRACY TO 
00 
Ul 

6 ESCAPE (Gross Misdemeanor· NRS 199.480, 212.090) and COUNT 46- ATTEMPT P<:.r A 1>1': 
7 (Felonv - NRS 1 o~ ~~n ., ,., """' "- - ,, 

iu ""' cu ... gmg aocument attached 
-,, .~ .. , 

p 

8 hereto as Exhibit "1". 

9 My decision to plead guilty is based upon the plea agreement in this case which is as 
10 "-"- . 
11 The Defendant agrees to enter a plea of guilty, under oath, to all counts. The parties 
12 stipulate that the Defendant will receive the maximum sentence on all counts. The parties 
13 stipulate that the Defendant will be sentenced to Life Without the • 

... 
14 15 ,,1 1" •- , ur:.~ 

., w capon. Also, tne parties stipulate that each count 
~ U& G 

15 will be setVed consecutive to each other count This stipulation is intended to be binding on the 
16 sentencing judge. lfthe sentencing judge decide.s not to accept this stipulation, either party may 
17 "•L' •- _, . 

anu u•e parue.s wdl proceed to trial on all chllfl'es_ 
~... ., 

18 The State will urge the U.S. Attorney's Office to not file charges arising out of this case 
19 against Defendant and his wife, Luisa Vigoa. The State will not file petjury charges against 
20 Luisa Vigoa and her children. The State will not file "-- ~'- -L .. 

.&•L - ~·~ ?1 
. -~·· arc uncovcrCii by law enforcement The State agzees that it will 

22 not call Jose Vi goa as a witness in any proceedings concerning his accomplices. 
23 Defendant does not intend to testify for any party concerning the events set forth in his 

......... vi<. 1ne parties acJmowled!te that De . " '"'"' _, . -· 
"J 

25 evidence in any court proceeding in which Defendant is not a Defendant or a witness. The State 
26 agrees that Defendant's affidavit will not be used against Pedro Duarte or Luis Suarez in any 
27 procecdina in which ~ "'- ,_ 

· io nnt o 
I 

... 0 ~ ' ' ' 
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' • • • .., 
oo-
il 
:0 I CONSEQUENCES OF THE PLEA 1-'· 
1./l 

2 I understand that by pleading guilty I admit the facts which support all the eictrnmts of 
1-'· 
10 

~ 3 the offense(s) to which I now nlead u ~"t forth ;n ,... __ .._,._ · •1 ". 
0 

1 unaersWJa tnat as a consequence of my plea of guilty the Court must sentence me to 
0 .. 
Ul 
0' 5 imprisonment in the Nevada State Prison as follows: 00 
0' 

6 COUNT 1 • CONSPIRACY TO COMMIT ROBBERY AND/OR MURDER: for a 
7 minimum term of nnt ).,.. than ~· ~- .,..,.., -Pf'\1 rt> f">A' ~ , ........ v• not more . , .. , 

·-·~M 
8 than ONE HUNDRED TWENrY (120} months. The minimum term of imprisonment may not 
9 exceed forty pecccnt ( 40%) of the maximum term of imprisonment. I understand that I may also 

10 "" hnDn •n tn q:~ 1\1\1\ -r , •vo 

11 COUNT 2- BURGLARY WHILE IN POSSESSION OF A FIREARM: for a minimum term 
12 of not less than TWENTY -FOUR (24) months and a maximum term of not more than ONE 
l3 HUNDRED EIGHTY (180) months. The minimum term ofinu>risonment fnrtv 

14 (4001..\ ,;,,.,. 
.v .... uo IUD tnat 1 rna y also be fined up 

15 to $10,000. 

16 COUNT 3- POSSESSION OF FIREARM BY EX-FELON: for a minimum term of not less 
1" tl. "'"'' N'>T HT> "'"' wau a mwnmum term ot not more than SEVENTY-TWO (72)_ 

·--·~ ,.~, 

18 months. The minimum term of imprisonment may not exceed forty percent (40%} of the 
19 maximum tem1 of imprisonment. I understand that I may also be fined up to $5,000. 
20 COUNT4-ROBBERY~THUSEOFADEADLYWEAPON:fura .. .•. - .~ . 
71 ! ....... ~. ..... , 

• -::'~~~ ,~~1 •nunu•S ana a max1mum term of not more than ONE 
22 HUNDRED EIGHTY (180) months plus an equal and consecutive minimum term of not less 
23 than TWENTY -FOUR (24) months and a maximum term of not more than ONE HUNDRED ... 

~·~· .. , vov1 monms. 1ne mmimum term of imprisonment mav not ' .. _ ~-

-- ~ 25 ( 40%) of the maximum term of imprisonment. 
26 COUNT 5-ROBBERY WITH USE OF A DEADLY WEAPON: for a minimum term of not 
27 less than TWENTY-FOUR (241 "'"nth• on.! • -" 

u~• uov•~ Ulllll VlU.;. 
.,0 

1 \ HIVJ months plus an equal and consecutive minimum term of not less 

-3- P:\WPDOCS\JNf\109\1 0915404. WPDI,JQk 

-· . . .. 
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:0 

I than TWENTY -FOUR (24) months and a maximum tenn of not more than ONE HUNDRED 
1-'· 
1./l 
1-'· 2 EIGHTY (180) months. The minimum tenn of imprisonment may not exceed forty percent 10 

~ '\ {4.1)0/.) ,f tl. 

0 
0 4 COUNT 6- ATTEMI'T MURDER WITII USE OF A DEADLY WEAPON: for a minimum Ul 
0' 

5 tenn of not less than 1WENTY -FOUR (24) months and a maximum tenn of not more than TWO 00 
---.1 

HUNDRED FORTY (240) months plus an equal and consecutive minimum tenn of not less than 
6 

7 . ,,-,., Tl) ,..,A, ... 
,~.... 01 not more man I w U tFn , .. , -·--

8 FORTY (240) months. The minimum tenn of imprisonment may not exceed forty percent ( 40%) 
9 of the maximum tenn of imprisonment. 

1/\ - wun U:SJ!; Ulr A DEADLY WEAPON: for a 
.. •v u 1 • n~ U!.ll'lr I ll'I\JI 

11 tenn of not less than TWENTY -FOUR (24) months and a maximum term of not more than TWO 
12 HUNDRED FORTY (240) months plus an equal and consecutive minimum term of not less than 
13 TWENTY-FOUR (24) months and a maximum tenn of not more thon TWn m 

,.., 
. we minimum term orunpnsonment may not exceed forty percent (40"/o) 

.. • ~n• • ~~-<'VJ 

15 of the maximum term of imprisonment. 

16 COUNT 8- ATTEMPT ROBBERY WITH USE OF A DEADLY WEAPON: for a 
11 m1mmum tenn ot not less than TWELVE {12) months and a 't"nn nf not ..,n., thon 

18 ONE HUNDRED TWENTY (120) months plus an equal and consecutive minimum tenn of not 
19 Jess than TWELVE (12) months and a maximum term of not more than ONE HUNDRED 
20 TWENTY (120) months. Thr: · · · , t. ~ nf' ~-., .vuT~ 

Ll \"tV?OJ 01 me max1mum term of imprisonment 
22 COUNT 9 - ATIEMPT ROBBERY WITH USE OF A DEADLY WEAPON: for a 
23 minimum tenn of not less than TWELVE ( 12) months and a maximum tenn of not more than 
24 ONE HUNDRED l w 1 . (120) "L , nln~ on Pnnol . ..0 .. ·". T . - '_ .... w .. ~ • 

25 less than TWELVE (12) months and a maximum term of not more than ONE HUNDRED 
26 TWENTY (120) months. The minimum term of imprisonment may not exceed forty percent 
27 nf tl"• .~: 

-, 

28 Ill 

-4- Po\WPil<la\INF\109\J"')~.WPDII;ik 
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1 COUNT 10- AITEMPT ROBBERY WITH USE OF A DEADLY WEAPON: for a 
I-'· 
1./l 
I-'· 2 minimum term of not less than TWELVE (12) months and a maximum term of not more than 10 

i:1 3 ONHHl '{1?0\ -·· ~ .. 
urn term or not ' -' •y ... '~•u 0 

0 4 less than TWELVE (12) months and a maximum term of not more than ONE HUNDRED Ul 
0' 5 TWENTY (120) months. The minimum term of imprisonment may not exceed forty percent 00 
00 

6 { 40%) of the maximum term of imprisonment. 
7 11 ~.,..,.....~ •~u •. ' .. I .,...._ _ _., • IOI a muumum term ot not Less 
8 than TWELVE (12) months and a maximum term of not more than SEVENTY-TWO (72) 
9 months. The minimum term of imprisonment may not exceed forty percent (40%) of the 

11\ 
' •-•uo U& • 1 unuersUlllo tnat J may also be tined up to $5 000. 

11 COUNT 12- POSSESSION OF FIREARM BY EX-FELON: for a minimum term of not less 
12 than TWELVE (12) months and a maximum term of not more than SEVENTY-TWO (72) 
13 months. The minimum term of imprisonment mav not exceed fortv ( 4001..\ nf ·~ 

'" . , unuers~ano ma~ 1 may also be nned up to $5,000. ' ·-···· ~· 
15 COUNT 13 - POSSESSION OF STOLEN VEWCLE: for a minimum term of not less than 
16 TWELVE ( 12) months and a maximum term of not more than ONE HUNDRED TWENTY ,., 

" • 1 "" mmunum term ot" nnpnsonrncnt may not exceed fortv _ (40%) nfth"' 
• , .. ~, 
18 maximum term of imprisonment. I understand that I may also be fined up to $10,000. 
19 COUNT 14- BURGLARY WHILE IN POSSESSION OF A FIREARM: for a minimum 
20 tennofnot less than TWENTY-FOURl24) •'- 'g,.,-1 ~ ""' .~ ... •'- ,.,., = 

~.,-..,, 
• et\.Jttt r llllVJ months. Tile minimum tem1 ofimprisorunent may not exceed forty 

. 
22 percent ( 40%) of the maximum term of imprisonment. I understand that I may also be tined up 
23 to $10,000. 

IT IS- POSSESSION OF FIREARM BY li'V_J;TJ nN: <'~ 
. . .r . . ' .<!:'t 

•v•uv••~-

25 than TWELVE (12) months and a maximum term of not more than SEVENTY-TWO (72) 
26 months. The minimum term of imprisonment may not exceed forty percent (40%) of the 
27 ' .. • . UIAL I LUG] AL~U De 1111e0 Up 10 Ji:l,UUIJ. --r . 
:lK Ill 
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• •• C3 J • 
.f\l 
:0 

1 COUNT 16- ROBBERY WITH USE OF A DEADLY WEAPON: for a minimum term of 1-'· 
1./l 
1-'· 2 not less than TWENTY-FOUR (24) months 1111d a maximum term of not more than ONE 10 

~ 'I J:ll TNnR P.n 111!1\\ -·· _, 
" .. 

' . ~ .... ·- "' , \Crm 01 n01 JeSS 0 
0 4 than TWENTY-FOUR (24) months and a maximum term of not more than ONE HUNDRED Ul 
0' 

5 EIGHTY (180) months. The minimum term of imprisonment may not exceed forty percent 00 
<[) 

6 ( 40%) of the maximum term of imprisonment. 
'7 rnTTNT , .. 

' ........ .,..,. .., ....... , x "".e.~vr•: tor a nummum term of 
8 not less than TWENTY-FOUR (24) months and a maximum term of not more than ONE 
9 HUNDRED EIGHTY ( 180) months plus an equal and consecutive minimum term of not less 
" •L ·l.._ .. , monms ana a maxJIDum term of not more than ONE HTTNnRPn 

<V ~~ • YV&>'II I-

11 EIGHTY (180) months. The minimum term of imprisonment may not exceed forty percent 
12 { 40%) of the maximum term of imprisonment. 

13 COuNT 18 ·POSSESSION OF STOLEN VEHICLE~ for a 
.. 

' ... ......, ,.; nnt I. •'-

' • "".._. •" v~J uavnu"' ana a maxJIDum term ot not more than ONE HUNDRED TWENTY 
.. 
15 (120) months. The minimum term of imprisonment may not exceed forty percent ( 40%) of the 
16 maximum term ofimprisoiJIDent. I understand that I may also be fined up to $10,000. 

' I II. J!l' • MURDER WITH USE OF A nli' A. m .V Wli' A. 1>1\N· fn · 1;r .. 

18 without the possibility of parole OR life with the possibility of parole with eligibility for parole 
19 beginning at 20 yrs (240 months); OR a definite term of 50 yrs (600 months) with eligibility for 
20 parole be2innin2 at 20 vrs (240 · A., nln~ Rn "nnAI Rnrl .. , .. _ ·.~ ,L . ..... ..... 
..::1 possJomty ot parole UR lite with the possibility of parole with eligibility for parole beginning 
22 at 20 yrs (240 months); OR 11 definite term of 50 yrs (600 months) with eligibility for parole 
23 beginning at 20 yrs (240 months). 

24 COUNT 10- FIRST D :11. · fl""' tUO" A. nil' A. n1 " • '~ ·~~·- <"-
~••· ov• '"w 

25 without the possibility of parole OR life with the possibility of parole with eligibility for parole 
26 beginning at 20 yrs (240 months); OR 11 definite term of SO yrs (600 months) with eligibility for 
77 narniP. . ?/\ , ... ., .. •L-' .1. : term 01 IIIC WlUIOUt me J ,. • I" •- -• ''1~~· lUlU 

28 JX>S:Sibility of parole OR life with the possibility of parole with eligibility for parole beginning 

-6- p,\WPOOCS\INPII<MI09J>404.WPDII<jk 
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• ' •• 00 .J 
:;:;: 
:0 

1 at 20 yrs (240 months); OR a definite term of 50 yrs (600 months) with eligibility for parole 
1-'· 
1./l 
1-'· 2 beginning at 20 yrs (240 months). 10 

~ 3 ")1 - I TTC> ... ~ ~,., . ~· ~· 
~ • a •• r.ACv,,. 1ur .. mmunum term 01 0 

0 4 not less than TWENTY-FOUR (24) months and a maximum term of not more than ONE Ul 
0' 5 HUNDRED EIGHTY (180) months plus an equal and consecutive minimum term of not less <D 
0 

6 than TWENTY-FOUR (24) months and a maximum term of not more than ONE HUNDRED 
7 ltRn\ ..._ 

'T'L .. 
~-

' , . 
. "'"" VL may no1 exceea Iorty percent 

8 (40%) of the maximum tenn of imprisonment. 

9 COUNT n- ROBBERY WITH USE OF A DEADLY WEAPON: for a minimum term of 
1/\ 

uu• :.,.., ... ,.... • n'Ci,.I r-. ~~·~ \~'tJ months and a maximum tenn of not more than ONE_ 
·V 

11 HUNDRED EIGHTY (180) months plus an equal and consecutive minimum term of not less 
12 than TWENTY-FOUR (24) months and a maximum term of not more than ONE HUNDRED 
13 EIGHTY (180) months. The minimum term of· "''"' ,, ~ ~- ., r ,v••• 

-~- ~- . 
·~ ,~v,o1 ,,. ... ,., ma><~mwn u::rm ot 1mpnsonrnent. 

15 COUNT 23- POSSESSION OF FIREARM BY EX-FELON: for a minimum term of not less 
16 than TWELVE (12) months and a maximum term of not more than SEVENTY-TWO (72) 
1 I monms. The muumum term of illlt)risonment mav not -' fnrlv ( 4fiOL \ , f' t\. . ., 
18 maximum term of imprisonment I understand that I may also be fined up to $5,000. 
19 COUNT24- POSSESSION OF FIREARM BY EX-FELON: for a minimum term of not less 
20 than TWELVE fl2l anrt a •• ,r ,, •• --· ~- . ~·.. • ... .., \'"-1 .... montns. 1ne oununum term of imprisonment may not exceed forty percent (40%) of the 
22 maximum term of imprisonment. I understand that I may also be fined up to $5,000. 
23 COUNT 2S- POSSESSION OF STOLEN VEIDCLE: for a minimum term of not less than 
24 TWELVE 112) Antf R ,f'. " •'- r.~m TJT 

~· ~.--··~· I n L'l' L I 

25 (120) months. The minimum term of imprisonment may not exceed forty percent (40%) of the 
26 maximum term of imprisonment. I understand that I may also be fmed up to $10,000. 
27 C'OlJNT"" """' • 10r a uurumum term oi not 1ess than ~- ~- • 
28 TWELVE (12) months and a maximum term of not more than ONE HUNDRED TWENTY 

-7- P:\WP!lOCS\INf\1091109)~.WPD\kjk 
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•• • .) oo-
..,; 
:0 I ( 120) months. The minimum term of imprisonment may not exceed forty percent ( 40%) of the !-'· 
1./l 
1-'· 2 maximum term of imprisonment. I understand that I may also be fined up to $10,000. 10 

~ 3 COUNT 27- POSSESSION OF STOUi'N v. V• fnr A 
. ' .... '" 0 

0 .. 1 vu::. ... v.t. tL~J monUIS and a maximum term ofnot more than ONE HUNDRED TWENTY Ul 
0' 5 ( 120) months. The minimum term of imprisonment may not exceed forty percent ( 40%) of the <D 
1-' 

6 maximum term of imprisonment. I understand that I may also be fmed up to $10,000. 
7 COUNT28- 4-CY_TO ~T .. nv. ··- "' -'. " -" 

~·-~ • 
8 Center for a period of not more than one (1) year and/or a fine up to $2,000.00. 
9 COUNT 29- BURGLARY WHILE IN POSSESSION OF A FIREARM: for a minimum 

10 term nf' nnt l~oo thon . r>AT TD I'> A\ 
1 tc:nn 01 not more t1111n UN~ ' ... ---- ,-~, ' .... u" 

11 HUNDRED EIGHTY (1 80) months. The minimum term of imprisonment may not exceed forty 
. 12 percent ( 40"/o) of the maximum term of imprisonment I understand that I may also be fined up 

13 to $10,000. 

14 ' '\(). >&rvTn •n, . ' 
. •u• "· ' '""'' or DOl ICSS Ulll!l 

IS TWELVE ( 12) months and a maximum term of not more than SEVENTY-TWO (72) months. 
16 The minimum term of imprisonment may not exceed forty percent (40%) of the maximum term ,., .... 
18 COUNT 31- ROBBERY WITH USE OF A DEADLY WEAPON: for a minimum term of 
19 not less than TWENTY-FOUR (24) months and a maximum term of not more than ONE 
20 HUNDRED EIGHTY (180) months plus an equal and consecutive minimum tenn of not less 
"H •'- ~~""'"'" ; iWU a maxtmum term or not more than ONE HUNDRED .- . ,~~, 

22 EIGHTY (ISO) months. The minimum term of imprisonment may not exceed forty percent 
23 (40%) of the maximum term of imprisonment. 

11 ~·- nun USE OF A DEADLY WEAPON: for a 
.. t...,.,nf 

~ .. 
25 not less than TWENTY-FOUR (24) months and 11 maximum term of not more than ONE 
26 HUNDRED EIGHTY (180) months plus an equ11l and consecutive minimum term of not less 
27 than TWENTY-FOUR (24) .L and a · n~ ,........, nf nnt .~ """' ur~~nr>n 

"" Ll r tHIVJ monthS. The minimum term of imprisonment may not exceed forty percent 

-8· P;WPDOCSIINFII09\109l5404.WPDIJQk 
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" :0 

1-'· 1 (40%) of the maximum term of imprisonment. IJl 
1-'· 

2 COUNT 33 ·ROBBERY WITH USE OF A DEADLY WEAPON: for a minimum term of 10 

~ , 
··~· ••. """" ....... ,. .-.~~·· \L'+J munu"' anu a maxamum u:rm ot not more Ulan UNE 0 

~ 

0 
4 HUNDRED EIGHTY (180) months plus an equal and consecutive minimum term of not less Ul 

0' 
<D 5 than TWENTY-FOUR (24) months and a maximum term of not more than ONE HUNDRED 10 

6 EIGHTY (180) months. The minimum term of imprisonment mav not .~ fnriv 
.., 

. u:nn 01 tmpnsonment. ~ -..., 101 "' uno 

8 COUNT 34 ·ROBBERY WITH USE OF A DEADLY WEAPON: for a minimum term of 
9 not less than TWENTY-FOUR (24) months and a maximum term of not more than ONE 

lU D EIGHTY (180) months olus an eaual_and .. 
, t .. nn nf nnt 1. &&u•• 

11 than TWENTY -FOUR (24) months and a maximum term of not more than ONE HUNDRED 
12 EIGHTY (180) months. The minimum term of imprisonment may not exceed forty percent 
13 (4()0/o) of the . '""" nf." 

1'1 ~VUl'l 1: .,5- ROBBERY WITH USE OF A DEADLY WEAPON: for a minimum term of 
15 not less than TWENTY-FOUR (24) months and a maximum term of not more than ONE 
16 HUNDRED EIGHTY (180) months plus an equal and consecutive minimum term of not Jess 
17 than TWENTY-FOUR f24\ ·L on~ • ''""" ·" ... ,-,.~"" T TT 

18 EIGHTY (180) months. The minimum term of imprisonment may not exceed forty percent 
19 ( 40%) of the maximum term of imprisonment. 
?n 2"' 

T'e&1U< "'""" ur A •1 rvl'l: 1or a . 
21 minimum term of not Jess than TWENTY -FOUR (24) months and a maximum term of not more 
22 than TWO HUNDRED FORTY (240) months plus an equal and consecutive minimum term of 
23 not less than TWENTY-FOUR (24) months and a maximum term of not more than TWO 
?4 J.f1 ,., 

. • "" u~nimum u:rm 01 nnpnsonment may not excee<l torty . ·~--·. ,~ .... , 
25 percent ( 40%) of the maximum term of imprisonment. 

26 COUNT 37- ATI'EMPT MURDER WITH USE OF A DEADLY WEAPON: for a 

""' minimum term or not less than 1 w r.l'll J -FOUR (24) months and a maximum term of not m9re 
28 than TWO HUNDRED FORTY (240) months plus an equal and consecutive minimum term of 

-9- P:\ WPIJOCS\INf\10!111 09ll404. WI'O\Jqk 
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•• • .J 00. 

-;;, 
:0 I not less than TWENTY-FOUR (24) months and a maximum tenn of not more than TWO 1-'· 
1./l 
1-'· 2 HUNDRED FORTY (240) months. The minimum tenn of imprisonment may not exceed forty 10 

F1. 3 t (40%) nfth .. ,, - ~r· 
··r 

0 
•T 38- DISCHARGING FIREARM OUT OF MOTOR VEHICLE: for a minimum 

0 4 
Ul 
0' 5 term of not less than TWENTY -FOUR (24) months and a maximum term of not more than ONE <D 
w 

6 HUNDRED EIGHTY ( 180) months. The minimum term of imprisonment mav not exceed fortv 
7 . (M\0/..\ ~fth.o .. ~-

. ' unuersuu•u mat 1 may alSO be fined up 
8 to $5,000. 

9 COUNT 39- DISCHARGING FIREARM AT OR INTO VElllCLE: for a minimum term 
•n .... I. . ;:,..,, • ,,.,L v c t•~monms ana a mwumum term of not more than SEVENTY-
II (72) months. The minimum term of imprisonment may not exceed fortypercent (40%) of the 
12 mlllcimum term of imprisonment. I understand that I may also be fined up to $5,000. 
13 COUNT 40- POSSESSION OF STOLEN VEHICLE: for a 

.. 
1 lenn nf' ont IPoo •L 

14. . UIZ f> .,, .... .! " .,...,.;mum .erm or not more than ONE HUNDRED TWENTY -- -'" ., 
15 (120) months. The minimum term of imprisonment may not exceed forty percent (40%) of the 
16 maximum term of imprisonment. I understand that I may also be tined up to $10,000. ... 

UF :STOLEN VEHICLE: for a 
. . 

tPnn nf nnt '' '" 
. lA ... "& 

18 TWELVE (12) months and a maximum term of not more than ONE HUNDRED TWENTY 
19 (120) months. The minimum term of imprisonment may not exceed forty percent ( 40%) of the 
20 maximum term ofimoriso I ~ thot T ~·· " ~ "'n ... ~I' ou ... v,vvv • 

"' u4'"& I OF FIREARM BY EX-FELON: for a minimum term of not less 
22 than TWELVE (12) months and a maximum term of not more than SEVENTY-TWO (72) 
23 months. The minimum term of imprisonment may not exceed forty percent (40%) of the 
Z4 maximum term of imoris I I th~t T ~·· ... ~. ..~ -. , ~I'"' ,.J,vvv, 

25 COUNT 43 - STOP REQUIRED ON SIGNAL OF POUCE OFFICER: for a minimum 
26 term of not less than TWELVE (12) months and a maximum term of not more than SEVENTY-
27 I TWO f7.'1l •• -n, .. 

~· .. may not exceea rorty percent ( 40%) 'v• ~".1'', 

28 of the maximum term of imprisonment. I understand that I may also be fined up to $5,000. 

-\0- Pol Wi'DOCS\IIIf\l 09\l011J:I404; WPD\IIjk 
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•• • .) UJ· 
" rli' 

:0 1 COUNT 44- CWLD ENDANGERMENT: to the Clark County Detention Center for a period 
1-'' 
1./l 

2 of not more than one (1) year and/or a fme up to $2,000.00. 
1-'· 
10 

~ 3 COUNT 45 - CON~PJR AC'V TO """ .. P"li'; •v :!:.v C!;.._ on center tor a 0 
or not more than one (1) year and/or a fine up to $2,000.00 . 

0 .. • Ul 
0' 5 COUNT 46- ATTEMPT ESCAPE: for a minimum term of not less than TWELVE (12) 
<D 
,p 

6 months and a maximum term of not more than ONE HUNDRED TWENTY r12m ~· ·•l. -n, 

r. 1 minimum tenn of· ., LU .. ] . ~ .. v,•J ot me maxunum tenn of 
8 imprisonment. I understand that I may also be fined up to $10,000. 
9 I understand that the law requires me to pay an Administrative Assessment Fee. 

I() T •L 
, ' WJu De oroered to make restitution to the · .•. }, '~•w., U 

11 offense(s) to which I am pleading guilty and to the victim of any related offense which is being 12 dismissed or not prosecuted pumumt to this agreement. I will also be ordered to reimblli'Se the 
13 State ofNevada for any expenses related to my extradition if Rnv. 
14 T ... 1 _,. -~-· ; we prouauon tor tne otlenscs to which I am pleading 15 guilty. 

16 I understand that if more than one sentence of imprisomnent is imposed and I am eligible 17 •• •L 
y, me sentencmg judge does not have the ..1; ,,,.. ... 

18 the sentences served concurrently or consecutively. 
19 I also understand that information regarding charges not filed, dismissed charges, or 20 charges to be dismissed pursuant to this a=ment mAv """ 

. ... .1>. •L . ., ••v J-O" A' ?I ! ~- v .. v. '"''"' promisca or guaranteed any particular sentence by anyone. I know that 22 my sentence is to be detennined by the Court within the limits prescribed by statute. I 23 understand that if my attorney or the State of Nevada or both recommend any specific I . 
em lO tne Lourt, the Court is not tn .~. 

.... 
• 25 I understand that the Division of Parole and Probation will prepare a report for the 26 sentencing judge prior to sentencing. This report will include matters relevant to the issue of 27 sentencin11.. jn.-hulino- Mv . .I }, .••• 

"!':'.;~ • w...,.. .. "'"Y conuun nearsay mformation 
.. 0 ... garomg my background and criminal history. My attorney and I will each have the opportunity 

-II- p,\ WPDOCS\Illf\1 CII\109JS404. WP[)\I<jk 
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' 

w •• •...~ 
,(); 
:0 I to comment on the information contained in the report at the time of sentencing. Unless the !--'· 
1./l 
I-'· 2 District Attorney has specifically agreed otherwise, then the District Attorney may also comment 10 

~ 3 on this reoort. 
0 
0 't WAIVER QE BIGHTS Ul 
0' 5 By entering my plea of guilty, I understand that I am waiving and forever giving up the <D 
Ul 

6 following rights and privileges: 

7 I The _, • !I. ~u·_. . -·· ...... . - - '-- ••o-•< <U "' 
8 testify at trial, in which event the prosecution would not be allowed to comment to the jury about 

9 my refusal to testify. 

__1li ... --= 
,;15, .. •u .. ~P"euy anu puunc mal oy an 1mpart:Ial Jury, free of -· . --

II excessive pretrial publicity prejudicial to the defense, at which trial I would be entitled to the 

12 assistance of an attorney, either appointed or retained. At trial the State would bear the burden 
13 of proving beyond a reasonable doubt each element of the offense charged. 

--L1 _1--= -.L ._,_ 

n, anu cross-exarnrne any w1tnesses who would ' .. 6 ... ·-

15 testify against me. 

16 4. The constitutional right to subpoena witnesses to testify on my behalf. 

" "· ""' consuwuonat ngnt to tesllty tn my own defense. 

18 6. The right to appeal the conviction, with the assistance of an attorney, either appointed 

19 or retained, unless the appeal is based upon reasonable constitutional jurisdictional or other 

20 grounds that challenge the l~aJin'_ of the and --"& 
. 

~ 

~· on" oa n"-> 1 f't.VJ:J. 

22 YQLIJI':!IT ARI!SESS QE ~.EA 
23 I have discussed the elements of all of the original charge(s)against me with my attorney 

~'+ and 1 understand the nature of the char"el s) I me. 

25 I understand that the State would have to prove each element of the charge(s) against me 

26 at trial. 

_21_ I hav.• _,. ;,.., .£'. -- -- "J - ' ...... 
28 circumstances which might be in my favor. 
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. •• ·~ 00. 

.;:;, 
:0 

I All of the foregoing elements, consequences, rights, and waiver of rights nave been 1-'· 
1./l 
1-'· 2 thoroughly explained to me by my attorney. 10 

2 ' I ' _,. ··'··-· -~· !1. .. 
, u•i• l''"a oargain is m my llest mterest, and .. 'If>' ·'":T ~•u 0 

0 4 that a trial would be contrary to my best interest. Ul 
0' 

5 I am signing this agreement voluntarily, after consultation with my attorney, and I am not <D 
0' 

6 acting under duress or coercion or by virtue of any promises of leniencv. I fnr thn""' sf'!t 
7 l"n..tl. • •'' -.. 
8 I am not now under the influence of any intoxicating liquor, a controlled substance or 
9 other drug which would in any manner impair my ability to comprehend or understand this 

lA . , . or me proceeomgs surrounding mv entry of this nlea . 
II My attorney has answered all my questions regarding this guilty plea agreement and its 
12 consequences to my satisfaction and I am satisfied with the services provided by my attorney. 
13 DATED this 01..() dav of Jnn" ?llll? 

• (. L:J J I 

15 r-·X-- !U !l:r-
16 JOSE MANUEL VIGOA 

~~Jose Manuel Vigoa-Perez 
17 

18 

19 
AGREED TO BY: 

20 D-YIA ,.,Ar'1r'l-
f&...A/ VI AI/~ ~yc_• tl. / 

.ll !Teputy DlStnct Attorney 

22 

23 

24 

25 

26 
')') 

28 
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! •• • 00 J 
ill' 
:0 

CERTIFICATE OF COUNSEL: 1-'· l 
1./l 
1-'· 2 I, the undersiS!led, as the attorney for the Defendant named herein and as an officer of -10 

~ ~ 
the court hereby certify that: 

0 
~ 

1 ' .. ' ,:;, Jl. ~ •'- ........ _,_ 
, .. v ..... ineu in we cnarge~SJ to 0 4 which ~ilty pleas"ar'e being enle~r '" 

Ul 
0' 
<D 5 2. I have advised the Defendant of the penalties for each charge and the restitution that ---.1 the Defendant may be ordered to pay. 

6 
., ,., • .-. _1\J, l;''eas 01 gu1uy on_erea oy '!'C D~1endant pursuant to this a ent are consi~t.,nt 

.. ·-· _., ....... .., , •v "'" ......... are maue wnn my aav1ce to tne Uetenaant. 

8 4. To the best of my knowledge and belief, the Defendant: 

9 a. Is competent and understands the charges and the consequences of pleading 
guilty as .J)rovided in this 

lU 

11 
o. r.xe~uu:a Uus agreement and will enter all guilty pleas pursuant hereto 
voluntarily. 

12 c. Was not under the influence of intoxicating liquor, a controlled substance or 
other drug at the time I consulted with the defendant as certified in paragraphs I 

13 and2 abOve. 
-"'L"o. 

. Wly ot June, 2002. )' ~ --l ... ua\ca: 1 ms 

IS 

16 =~~~ 
A l<'V 101'\D iln_. 

17 
. 

18 

19 
-

.211 

21 

22 

23 

24 

25 

26 

..... .. 
28 
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' :. •• . .... . 
00 

.[;) 
:0 1 INFO 1-'· 

STEWARTL. BELL 1./l 
1-'· 2 DISTRICT A ITORNEY 
10 

Nevada ~~ #!l00477 ~ 3 200 s. Th" 
0 Las VeiUIS. Nevada 89155 
0 4 \'~~!.. 4,5-4711 Ul Attorney for Plaintiff 0' 5 <D 
00 

6 -=-•pJS~~T 
7 ... ' .. _ ··~ 
8 

9 THE STATE OF NEVADA, 
,,.. . • l_;ase NO . I_; ! ISU 1..:4 

II -vs-
uept. NO. !V 

12 JOSE MANUEL VlGOA, 

13 
aka Jose Manuel Vigoa-Perez, 
#0697364 AMENDED 

__Ld. __.., -" 
Jl'l.l' VAIYJA liUI'I 

15 

16 STATE OF NEVADA 
ss: 

&I u rUt' 

18 STEW ART L. BELL, District Attorney within and for the County of Clark, State of 

19 Nevada, in the name and by the authority of the State of Nevada, infonns the Court: 

20 That JOSE MANUEL VlGOA. aka Jose ' '" - PPn-7 __the_ .... <". 

... , .... ving commmco me cnmes OI \..UI'Ii)riRACY TO COMMIT ROBBERY AND/OR 

22 MURDER (Felony • NRS 198.480, 200.010, 200.030, 200.380), BURGLARY WHILE IN 

23 POSSESSION OF A FIREARM (Felony - NRS 206.030, 193.165); POSSESSION OF 

Z4 FIREARM BY EX-FELONfF'eloov • NRS ':tn? 1-.,;m. ~ Tll;lli' nw .o 

25 DEADLY WEAPON (Felony • 200.380, 193.165); ATTEMPT MURDER WITH USE OF 

26 A DEADLY WEAPON (Felony· NRS 193.330, 193.165, 200.080, 200.030), ATIEMPT 

27 R1 • IIC!Ti' 11>1:' _Ac n.W> • n.w" '""" • • • • ~~ _ _. V" OOIUUJ' ·n~ 

' ' 
28 193.165), POSSESSION OF STOLEN VEHICLE (Felony • NRS 205.273), FIRST 

- . -·-·-- .. 
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• •";. •• . 
-~ 00 

f;: 
:0 

I DEGREE MURDER WITH USE OF A DEADLY WEAPON (Felony- NRS 200.080, 1-'· 
1./l 
1-'· 2 200.030, 193.165), CONSPIRACY TO COMMIT BURGLARY (Gross Misdemeanor· NRS 10 

~ ' ')1\C 1\/;1\ 100 A.RI\\• ~rvTn 
, ll \"' couuy • l'll'l.>) -,. 

• 0 
0 4 199.480); DISCHARGING FIREARM OUT OF A MOTOR VEIDCLE (Felony - NRS Ul 
0' 

5 202.287); DISCHARGING FIREARM AT OR INTO VEIDCLE (Felony· NRS 202.285); 
<D 
<D 

6 STOP REQUIRED ON SIGNAL OF POUCE OFFICER (Felonv • NRS ~lLI Ul!\· CHTI .n 
7 "'""" -~ . 

• "UU,;;>UOJ; anO I OF A FIREARM ~ ... ·~ 
8 BY EX-FELON (Felony • NRS 202.360); CONSPIRACY TO ESCAPE (Gross 
9 Misdemeanor· NRS 199.480, 212.090) and ATTEMPT ESCAPE (Felony- NRS 193.330, 

I 

•v "u.u:<uJ on or oo;1ween ~ember 19, 1998 and June 3 2002 within the .;:,,, 

11 of Nevada, contrary to the form, force and effect of statutes in such cases made and provided, 
12 and against the peace and dignity of the State of Nevada, 
13 s,:;oUNT I - CONSPIRACY TO CO " """ . ~"" '"' n t.A1 T1l_ 1'\t::D ... uiu, on or gerween ;:,cptember 19, 1998, and June 10,2000, then and there meet with 
IS PEDRO RAFAEL DUARTE, OSCAR SANCHEZ CISNEROS, LUIS SUAREZ, and 
16 UNIDENTIFIED INDIVIDUALS, and between themselves and each of them with the other, 
1/ wuruuy, ly and feloniouslv conmire and a~>ree tn · · '""' • .;~.,. nfl!,-~~ ·-''· 
18 Murder, and in furtherance of said conspiracy, Defendant JOSE MANUEL VI GOA did commit 
19 the acts as set forth in Counts 2 through 21, said acts being incorporated by this reference as 
20 thouah fullv set forth '-

~I ·r z • UUKGLARY WHILE IN POSSESSION OF A FIREARM ! 
' 22 did, on or about the 20th day of September, 1998, then and there wilfully, unlawfully, 

23 and feloniously enter, with intent to conunit robbery andior murder, while in possession of a 
24 that ' L • . • I 1. ,-,n A-..rr. • -- ~·- ~ .... uv ........ 1 ill ..., '=-=- 1..as v egas 
25 Boulevard South, Las Vegas, Clark County, Nevada. 

26 COJJNT 3- POSSESSION OF FIREARM BY EX-FELON 
')'7 '~ v IUV.-,., !WI JOSe LVl8nUCI VJgoa-rerez, did, On OT about the .. ·--
28 20th day of September, 1998, then and there wilfully, unlawfully, and feloniously own or have 
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FIL~ 

,p 
IM CO!JRT Clf eRININAL Al'I'EAlS 

STATE OF OKLAHOMA 
<D 
00 
Ul 

MAY 1 3 2004 
IN TilE OOURT OF CRIMINAL APPEALS OF THE S'l'J\TE OF OKLAHOMA 

MICHA!~ .~.,RICHIE 

OSBALDO TORRES, ) 
) 

Appelko.nt, ) 

v. ! 
Case No. PCD-04-442 

TtlE STATE Sf' SKV.HOMI\, ) 
) 

Appellee. ) 

QRDER g~O MA\Y QF EXEClJT19:J.II AND ~HAftl>IMG CASE 1:28 
IWJPitNTlARY H£1>1UR!l 

Osbiildo 'lorres wa:s ltied b;y jul')', CQl'lYlcted of fir<>t degree murder and 

other <:barges, and received the death penalty in the Oklahoma County District 

court, case No. CF-1993-4302. 
11rls Court a1flrmed Torrea'a conviction for 

murder, and the United States Supreme Com derrl.,d 'Pones's 13eti.ti- foJ' 

certiorari. 1 
This Court denied Torres's fin~t 1\pplicotion for Post Conviction 

Relief on August 4, 1998.~ 
Torres's application for federal habeas relief wae 

O:en!ed..a 
'fhis GeYn subeeqneptl.J! denied TorTes's soecond Application for Post-

Conviction Relief.•. 'forrcs'a.executlon date ia .. aet tor 'l'uesda,y, May- 18, .000.<1 .. 

On April 29, 2004, Torres filed a Subsequent Application for Post-Conviction 

Relief. The State filed a Respon"' on May 11, ~004. Briefs were nlso filed on 

behalf of amiCi cutlM the ~9'.-emment of the ]:!.epublic of Mexico and 

international law exper«l and former !iiploJllllts. 

, Thrr..s v. State, ).998 OK CR 40, 962 P.:ld 3, oert. denied. 525 V,$. 1082, 119 S.ct. 826, 142 

L.Ed.2d 683 (1999]. 2 Torres v. =ue, ea:oe flo. PGI:l 1998o2l3 (Okl Cr. AugUSt 4, 11198) (Orde:r no{ !Or pulllical:i<m). 
o Tane.o v. Nulll<n, 317 F.M 1145 (IQ"' Cir. 2Q03], q:rt ci<mioil, 540 U.S. , 1!!4 S.c •. 51>2, 1.119, 

157 L.E<i 2d 454 r.;t003]. 
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0' After consideration of the pleadings filed with thls Court, we order that 

J o~s~s exec1:1tion daw be ftA~n indcfin:iooly, ~nding further order of this 

Court. 

We further order rhat Torres's reque~Jt for an evidentiary hearing is 

GRAlfTED.5 Thi& C$8C i8 REMANDED to the District court of Oklahoma 

County lor an evidentiruy heM'i1>g an til~ issues of" (a) whether Torrell was 

prejudiced by the State's violation of hi" Vienna Convention rights in fzilling to 

inform Torres, after he wa& detained, that he had the right to contact the 

M..,;can consulate; and (b) inelrectlve aSSistarlce of oowwel. 

The evidentin.ry he<trin~>t Phall be held within 11ixty (60) days from the date 

of this Order. Th" trial court ,.hal] (J)t: :findin.ga of fact and conclusions of law 

with this Gool"t w:it~in faey-ti-.rc (45) dajl'$ of the conclusion of the evidentiary 

nearing. together with the transcripts and record of the proceedings. lbtTf!S 

shall file a supplemental brief addn:sslng the trial court's findings of fact and 

conclusions of law within twenty (20} days after the District Court's fmdings 

and .. cone! usiotts: an: !Ued 'J.'ith .!hill .Co>' rt The State shall file .a. r~sponse brief 

within fifteen (15) days aftei"Torres's aupplemenral briefi" f"l.led. 

l'l' IS 80 ORDBRBD. 

WITNESS OCR BARDS Aim THE SeAL OP 'l'HIS COURT tills liday: 

of {Yl (f~,/ '2004. 

• "' --~, State, 2002 OK CR 35, 58 P.311 2FI;c- <l.,,oi«f; 5a8 9.8. 92B, l 23 S Ct 
!SRn 155 

L.Ed.2d 323 (';10031. 
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0 

CIL\J'E:l,, .I., SI'EClALL-Y CONCURRING! 

1 specially concur in this decision staying Torres's exeeution and 

remanding the case for an el1identiary hearing. I write to comment on the 

dissent's conclll~ion that the International Court of Justice.decisionhere.isnot. 

binding, and on dl~sent's statt:ment that, under that case's tcm1s,· all this 

Court need do ie to review 1'o<TCs's Ca<le to see whether his trial and conviction 

afforded rum minimal due process. 

This caS<. presents an issue of fir~t impression for this Court, and for any 

other court within the United States. Torres bases his subsequent applk.ation 

for relief on thr International Court of Justice decision, Case Concerning Auena 

and Other Mexican NationalS (Mexrco u. Umted Stutes ofA11tel"'eaj [A .. enaJ.' That 

case was brought by the Oovernmr:nt of Mexico agrunst the United States of 

America w resolve a diplomatic dispute o...,r alleged violations of the Vienna. 

COnvcutian sa Copsular Relations [Vienp.a Convention}2 in the Uriited States 

criminal ca~es of.flfty~two Mexican nationals, mcludirtg. Tones:: _hLAvetw,;_the .. 

Intem.atlonal Court of Justice found that Torres's rights under the Vienm< 

Convention were violated, and ordered the United State" to review and 

reconsider 'Iorre:s's convietien and sentence in li&ht of the treaty breacll. This 

Court mu5t determine how to apply tha.t ruling. 

• 2Q04 r c .J 128 {Judgment o! March 31., 2004). The oxi"""nce of tl'l:l& opeeific judgment In 
Torrc:!i•s ease distingqiahco thls Bl.tuad:on from the em~ tllht Cm•rt £:aced m Valdez 'll. State. 2002 
OJ{ CR 20 'l"O P.3d 705. b• \'d!daz, tb• petitioner attetnt>ted to rely on an lnternationel Cgurt 
of Justice::· 'case to whieh neither he nor hifil complami~1g govemment were patty • and: Wbtch dk\ 
net specifi~nlly disr;;Uso his. Vlenn.a Convention cla4fls. 

1 
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The Vienna convention is a multinational t<"aty respecting consular 

s:ela1ion5 which provides tli~[ law enful eemf!:A t allthorl:dc:s shall \nform 

detained foreign nationals of their rlght to contact consular officials for 

a.Qslstance.s Both the United States and Mexico are signatories to the 

eonventb:n1. • 'I' fie CODYeDtiQn itself does· not sp~dfy an. enforcement 

mechani~m. '!'hs.t mechanism Is contained m the Optional Pr9WOOl, ratified 

along with the Convention itself, which provides that states may bring di5pUtes 

under the Vienna Convention to the International Court of Justice for binding 

reso1uuon. U1tder the treaty•s terms! while states ratifYing the Vienna· 

Convention are free to accept 9r reject the Optional Protocol, acceptance 

create:5o a binding obligation. 'fhe Onitcd States proposed this provision on 

d:ispu'te settlement a..."'ld waB In~trUme:ntal 
in dmfting tbe Optional Protocol,"5 

was the first 11tate to bring a case under itll provisions,
6 

and has conststentty 

looked to the Intemational Co'l.lrt of Justice for binding decisions in 

1nterna:tiOI~al ueat;¥ dia~utes! including thoae brought under the Vienna 

Ccmvention. 7- The . United State" -was tbe BFsl . to. bring a. case in. the. 

• M"ltilater&l Vienna Convention on con•ulal' Rela<ions and Optional Protocol on Ol.liPUtcs, 21 

u.s.T. 77 (1969), TJXS. No. 6820. 
l Vt~ emrventien. 21 11 sT. 77 tart. 315,, 1 . • The united Stat.e8 senate rat!!'=! the tr=I;Y and Oj>tional pl'Ot~col on October 1~. 1969, and 
President Richa.rd Nixon ~atilied it oD November 12, 196!1. It Wl'" entered into ~· With 
t"CSpect to the United StateS on December 24, 1969, snd President Nixon proclaimed the 
treat)''s entry Jnto rorce on January 29, 1970. ll!:i Cong. 'Rce. 30997 · (O<;t- 22., 196>1); 21 

. u.s.T. 77. 373. • J?eport of the U,Uuod States Delegstlc::l. to tb• Vienna Ccnferencc on Consular Relations, 
reprinted in Sllfl'l.- .t:;Xee. ~- 9llll -Gens. l" ~g, •.• Mays, 1909t e.-t 41-S0~6l. Ul:'!91C~I 
• Unniii<l Stat"" &iplomada ~MJd Cor.SU!w' sra!f in T8/1Twt (Uru-'<'<l Stat•s "· lfw'll, 

'!'; 

1980 t.C.J • .3) 5J 24w'2t5. • •Und~r the funda!:ner..t.U principle of pacta .. unt .,..,....nda. which states that "tn:atleo must be 
observed,' th& Unit~d State• hU conslatently invol<ed the Vtenn"- Convention to protest other 

2 
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International Court of Justice specifically under th<: Optional Protocol... The 

Un1ted Sr.ates has also defended agninst ele-ven sasea brought in the 

In~ernational Court of Justice, Including A. vena 9 

There is; no question that thi!l Court is bound by the Vienna Convention 

and Optional Pt"et<>col The Supremacy Clause provides that "all Treaties 

made:, or which shall be made, under the Autliozity 01 the Unitad States., shall 

be the Sl.lpreme Law of the !Auld.•lo '!'he federal government'<~ power to make 

trenties is independent of and superior to the power of the statee.ll Every state 

~n31 faill.).rt~o to provide Ame~ with "-Ccesa to consul:;:..r officiate. • U.s. v. Supe.ruiJ.le. 40 

F.Supp.:2d 07~, 676 (D.Virc!n l~lan¢1, 1999). 

o Tman Hostag<:s, ot<pra Note l3 ·; l"'N>atmo>nt in Hungary of A!rCTqfl at\d Cnw of tlw Vnited 

Statee of AmBTie<t (Uni.!ed St"tes v. ffL<"'/"'1/). 1954 J.C.J. 99, 103 (Vienna conventi<m cl"h" 

· because H:unga.ry had not consented to _IntenmtiQn!U Court of Juvticc. jUdsdiaOOn}. 

Sec d!so CD5e Co • . . U.S. v. ltCIIJ,I) 1989 I.C.J, 15 (1946 

~ o ... · · , d N.aviga:tion between ltaly an te , 

and 1951 &•pplement!IU)' Ag-rU:men.t); Cc:rae! Cone~ - ' · nda. in 

· u... Gulf of 1>1"'"" Area ICD.nad<VUnito<d Stat.u of!\m$ric<i), 1984 I.C.J. 24& IWSB Coo.••eruion on 

the Continental Shelf); M!riGII/nolder.t of 7 No!HJ1tloor J 954 (U- st~ v. USSR) (1959); Aerial 

mci<lent of 4 S•ptember 1954 (fhdt-.l S!ntes v. USSR) (1958); A•rial Incident cf 27 JuJv 1 ~$$ 

[Unile<i starss v. Bulgru"io) (1957-1960); Aerial Incidmt of 7 Odober 1952 (United Stat~ v. 

S-1956): Ama.lln.ci.ddnt.of lO March 19531Vnlt.ed StaUls v. Czu"""lt>"aldal (1955-

1956); Treatment m u · tile Un~ $/ate!~ of Amo-ri<:G {Uitlted St<>tes 

(tlnit.-<1 StoteB u. USSR! (1954). 
. 

9 SEr~ CaJ::s O>ru:e:min.g t1-..£' Vief'l11.(l Convention Oh CaMular Relation..tt {PnMgua.w·v, United Star.•.s) 

1998 !.C.J. '126, 1Utd the LaGt<l!td case (F.I':.O. v. United Stat..s) 20()1 I.C.J. 104, aU brou~bt 

under the Vienna ConVl:lltiOn. Th• ParG{!~ay ca!IO wao · dismi•<S<Od at Pa:ra&Uay'll rcq\leot aftoT 

VIrginia. e=cutcd ito oubjoet, dcfen,jomt N>g•l Fronciaco Bre..-.1. . I.aGtand fennel that 

' and Walter' LaGnltld~ Tights under the Vienna Conv~tion were violated When 

.Azi:11)na fa.lled to · ccin~ct the Oer:mwl oonaulate; LaGna.nd was 

~ao exec cnc. of lnterna.1J_one.l Court: of U$t e 

10 U.S, Co~u11t. art. Vl cl. 2. see, e.q .. Antome v. , 1 95 S.Ct. 944~ 

949, 43 L.Ed.2d 129 (197i>i (treaties ue bll>din& 'Upon affectecl otate• under tM SU!>""macy 

CJauoc); Mezq~<ito. v. state. 1:25 S.W.3d 161, 169. (Ark., 2003); StaJe v. Pra&Brtphong, 75 P.3d 

675, 688 {Ali:t .. 7.003); G<lrda ~- S!ate, 17 P."3d 994 (Nev., 2001); St<~t«. u.l59t>, 752 N.E.2d 904, 

915 n.2 lOllio, 200L); State v. Mirwtda, !)22 N.W.2d 353, 355 {l'llinn.App., 2001); U.S. v. 

7fJ F.Supp.'ld 854, S59 (N.D.Ill .• l999); U.S. v. Em.U"!)bunwn. 268 F.Sd 377, 389 (C.I\.6 

2001); U.S. v. .. . .1\.5 200J); U.S.''· Li, Z06 P.3d 56, 60 {CA.l, 

Roo.cl 'l'raJ!iol. · · 

u :>e". e.g., Niets.m v. Joht\sor~ 279 U.S. 47, 52, 49 S.Ct. 2~3, 224, 73 L.Ed. 60'7 (l929j. U.S. v. 

,EmuegbunC11'J't, 26S F.34 377 (C.A.t5. ::ZOO~}; U.S. v. -k:n.Ji:lrf'l~~·Nc..ua. 243 F~3a. 192~ 195 (C.A.!S 

3 
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or federal court considering the Vienna Convention, for any reason, has agreed 

that it is btnd1ng on all jutlsdfctions within t:he United States, individual states 

district;s and territorie!>. Several courts have e)(J>ressed concern tAAt any 

failure of United States courts to abide by the Vienna Convention may have 

rse conse ences for United States citizens abroad. "Treaty 

violation:s not only undennin<: the "Law of the L<Uld, • but also International law 
' 

where reciprocity i5 key. If American Jaw t'nforceinent officials disregard, or 

perh-aps more accur,.tely, remain unaware of the notification provi:lion in 

Article 36, then efllcials or foreign signatodcs a,-, likely to flout those 

obligations when they detain Amerlc~ citi:zens."'" I share: those concerns. 

2001); Murphy v. N•t~ 116 I'". 3d 97, 100 (C.A.4, 1907); Bushy v. Stale, 40 P.3d 1!07, 1!09 

(Ala•ka App., 2002). 
12 " u C<>m'llo, 70 F.Supp.2d 854, 850 (l'I.D.IU.,l999) .. "Accordingly, the State DeJliUUI!o;mt 

has intc:rvc:rw4 an4 attem · 

when :sta e . Qed to lnfonn dsW!led fl:lrllign 

no.tionalo of their right to ccntact consUlar olflcl;ols. For elU!Jn¢a. tho 3Cc"'tarr of &tate l'eeen 

. asked the Gavenr.Qr of Vire;inia. to stay the execution. of Parqua;yan d.eatharow prl•oner Anse:J 

Fra,nci.:seo Breard until the lnternatio~ Court of J'.lstir.:e could coneidcr Wbether Vlrg:f.nia1a 

~tion of the Vlenna Convention wun-anted. a new- trial. The Sec:rot~ oxpre~d concem tht\t 

"(t]ho execution ... co~ld lead aome oountr!eo U> contend tncorrectly that the U.S. doce not~ 

· · obli ticns under the Convention. • (l"N'IJ .los the Secretary recos:nized, continued 

1999): 'The United Su.toa, through thh treacy [the Vienna Conventi<>n], hao cleuly fll'"-"le 

certain specified ;ighb to foreign nationals. The purpose behind ~ rignu ill two-fc1d: i) to 

afford ~inim.o.l protecti.oni to foreign natiomUs demined by authorities in tQ.i..s country and i:a) to 

""$Ure minimal prot<:etions to United States [U.S.) ciili>eno dcboined by authorities in foreign 

countri.c::s who are slso signa.tories to the Treaty. ln. 'm..j judgment, the deeil!ion of thiliii Court in 

· the ded.cion of the United State« Suprerae Court puts U.S. dtb:ens tmvcliu& 

romd at riok of being detai.nc WI ou n tee · 

wl! see a 60 Minutes piece en a U.S. cltizen loc:;kcd. up in a Mexican jail wtth:o\.tt notice to any 

U.S. govcrnm.cn.tal o;ffi.cial we o-ught to :n!meinber these ca~JeQ., .. i'TOTf111 v, State,. 1999 OK CR 5~, 

994 P.'2d 782, 788 [Chapel, J., concurring in result). 

4 
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. 

At its simplest, this is a matter of contract. A treaty is a contract 

bt:tween eovereJgns.ll The uotion that coattad:s ffll;lSt e_e enfen;:eable agai:R:st 

those who enter into them ie fundamental to the Rule of Law. Thi,. case is 

resolved by that very bask idea. The United States voluntarily and legally 

.,ntered !pto a treaty. a contract with over lOO other countrie~~. The United 

States i& bound by the tcJ:I!lS of the treaty and the State ol Oltlahorr..a 1s 

obligated by virtue of the Supremacy Clau~e to give effect to the treaty. 

AD this Court is bound by the treaty itself, we are bol.\nd to give ruu faith 

and c1edit te the: Avena derision I am not ""Pl'f!e~tit>.g that the International 

Court of Justice bas jurisdiction over this Court - far from it. However, in 

the$e unusuel circumstances the issue oi whether this Couot must <>bi<le by 
. 

that court's opm1on 1n -Iorres":i case is not OtU3 to detmmine. Tbe lJnited 

States Senc:tte and the President have made that decision for us. The Optional 

Protocol, an integral part of the treaty, provides that the International Court of 

Justice is the forum for re&oiu~on of disputes under the Vienna Convention. I" 

The negotiation and administration of treaties 1s reserved to· the· E~~~:e=tlve 

,. United Statts v. Stuart, 4S9 U.S. 3~3. ~5-66, 109 S.Ct. 1183, ll90-!ll, 103 L.Ed.~d 3So;l 
(1989); Roed.,. v. Tslamic Republic oj Im.n, 333. F.3d 228, 238 (C.A.:O.C., 2003): In "' 
comntiss1oner s 3ul:tpoer•as, 32S F.ad 12871 1301 [C A 11 2003); 1l S u Emr,eghxmom 268 F $d 
37?, 389 {C . .",.(; 2001); liS.!/ ,lirrumez·Ncwa. 2<13 F.3d 192, 195 (C.A.S 2001); tr.S. v. U. 206 
F.3d 56, 60 (C.A.l, 2000); Tl:>bion v. Mufti. 73 F.3d :S35, :i37 (C,/\.i 1996). 
14 "J'he State• Pe.rtiea ta the present Pr9tooal an4 to the Vienno. Convention on Con4Ulo.r 
~elation•, h~eln.gj'ter referred to as "UM; Ccn.,n:ntkm', adopted by the United Nation!& 
Om!ercn(;o ):J.eld .t:~.t Vicnntt. fs'Om. 4 M*l"Ch to 22 April1963. Expu8sing their wiah to tes9Tt in all 
m.atteTti co:a<::erning them in relilpect of :..ny diapute arlsrlng out of the intel'j)retation ol" 
application of th~ Convention to t~~ cornpul.soty juriadiction or tho International Court of 
JuSfice

1 
unlee• wtuc; otheL fctm of Aettlemenl. ba:l been agreed upon by the parties wi+b)!, e 

zeaaunaW= pc:riOd, HQW> agreed as follows: Aniele I. :Olsputes arising o'Ot of the inttol'pl'etation 
or application of the Convention ahali !.'e within the oo:mp\llaor:Y juriadlction of the lntcmatianal 
CouTt of Justice and may aceordlngly be broQght b<:!ote tho CoU<t by iUl applic&tion tnade by 
any pa:rty to the dispute bein>< a }'..ny to th~ p<esent pwtocol." 21 U.S.'r. 77,325-29. 

5 
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Branch, 'With Senate r~tification. 1~ Therefore, when interpreting a treaty, we 

gf_ve great weight to the oplriton ~d practice. af the eonl!:rnmeot depqrtment 

primarily responsible for it. 16 The State Depart.rrient hM consistently t~n the 

position that the only remedtes ~nder the Vienna Convention are diplomatic,. 

der internationallaw.•7 As noted a'bo'l'e; the 

State Department has also consistently turned to 

Justice to provide a binding resolution of disputes under the Vienna 

Convention. and has relied on the binding nature of lntemationllll Court of 

Justice dec,sions to enforce United States rights under the Convention. 'I'he 

Az.>ena decision mandates a remedy for a p~:~rticulllt violation of Torres's, and 

Mexico'"' rights und~>r the Vienna Convention.!& A""n.a is the product of the 

J.'7 In 11 F~~OrlJ\lit case:~ 
tbeEtate lJepifiiJ:ni!Ut aub:Lnitteel IUUV"rM to rp•t:!ldona pp-d by tbc 

C0\1..~ r4: '""' · ·• """ · vention. The Court a\lbM'M}UentJy cited that. 

responoo:· '{lnl Department o! Stat. Anawen to the QUoa!lona Pooe . · · . 

Unit.,:! StateS v, Nai F<>¢l< Li ('Amwers1 at A-2, the State Depflrtlllcnt ho.a <;On<:IUded that lt)he 

[Vi<!nna Conv=tlonj =d the US-China bU.-tet~ eonaulllt' cOnvention are tr.,..tie• tbe.t establish 

state-to•stato rlgnto ooo oh!lgo.tlor.o .... They ""' not treatlea eotablisb!ng right!l of lndMduala. 

The fight of an ind.iv.ld.ual to commun1C2.te with hJ.:t consular official is derivative <lf the e<:nding, 

• cl con~ul;ar protec.mon to ite natio.ntlle 'l'\l'hf;n cona"UlAr -relationa exi»t 

ecn the •tAte& conC!erned. Jd. st ... ; 9ee ra 
of 

otat•• under intematlonollaw." See ld. at A·3.• L!, '206 F.Sd at 63. n.......,.a 

aub..,quently cited in a num~ter of state and federal CllOlll-5. S.:e. e.g., State v. J'iauam, 659 

N.W.2d 487,491, (Wia.hpp., 2003j .Review.l)om;ed by State v. Navarro, 661 N.W.2d 101, (Wis. 

2003) rTASLE:, NO. 02-0!ISO·CRJ; U.S. v. .OUarte·A.,.,, 296 F.3d 1277, 121!2 (C.A.ll 200'l); 

State u. MczrtinCZ>R~ 33 P.3d 267, '<72 n. S (N.M., 2001); U.S. v. Carril1h, 70 F.Supp.2d 

S. u. eroille, <KIF.S..,pp.:ld 97!l, 676 (D.VI•gln ltlanda, 111119); 

1e · · • efS&ential aspect of th!: c:a-se: 1s ngun; es · · · · ' 

attempted to invoke an lntcmation&l Court of Justlce decillion made undcrt .intematton aw 

~a t=aty Witll J'i1il:s..""8Ua. However, the plaintiffs were not psrtios to the International Court 

of Justice dtcl~ion, and the tre!>ti~ <e!ie4 on \Vere not aelf-oxecuting, Sy contrailt, IIWTI<l 

ca~:r7n7CCr.1tl 
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process 
set forth in the Optional Protocol, under which Mexico brought a suit 

"'""ins t the Unitoa State• fOr tdil'Jpd t:2eiili~ :~~dolgdo:o~a Thia proce•e is 

promulgated by the treaty it.3elf and exists between etates as a result of 

in ternationa! law - well. within the State Department's definition of an 

apJ,nopt iate· Femed;y: fn£ '§liQla.tions of ·the- Vienna. Convention. 

Having determined that this Court IS bound by the tteaty and th" Avena 

decision, I turn to the decision itself. 
The International Court of Juati~;e found 

that Torres's, and Mexico's, rights under the Vienna Convention wt:re violated 

when he wa:s nul: htfonried ef h~s righr m contact his consu1ate for aid after his 

Oklahoma arrest for murder. 1 note that neither the State of Oklahoma nor the 

United States has ever di .. puted (a) that Torres ia a Mexican national, or (b) 

tbat he v-·~5 not informed of bis ngnts under the •"'tienna Gen'+"'eDtian~ At the 

time. of his arre11t, Torres waa registered as lil resident alien with the 

Immigration ~~.nd Naturalization Service.t9 As a remedy for this violation, Avena 

mrec:rs the {;Jriito<l States to re¥ie:w and reconsider Torres's conviction and 

sentence··in-·light ·of the consequences of the· treaty V"J.Ola.tion.-~~ !'hat review- and , 

t'econsideration fe.lls to this c~urt. 
Thi~ is the first state pleading in which 

Torres ha& raised his Vienna Convention claim. and normally this Court would 

consider 1t proc.:durally barred. Ht'>'WG'X:r, while ieaving the parti.C'Ular method 

of review and reconsideration llp to the United State~, A uena state& that a 

applic:Y dire!:tlY to Torrea's ca.set and- the Vienna Convention is self-executing through the 

0Et!onall'rotoc<>l. l'9 bhibits Q, $, Appendix, SttbD<.~Inlt .'\~licgtiM! for Post-Convic::tion Relief. A:!J the diooent 
not~~ the State -clliir.hn• that tbcre. is confJlc:rlng informatior. ~gard:ing ,.men MeXico 'CR.;l!'J 'first 
told of Tg;rr<;s':J detention. HOW(;"Vet, anY euch copfljct dor.:s not change the fact that ToJ-rN waM 
never personallY informed of his right to. ~nt;a.ct the con~utate, s.s required under the treaty. 

7 

w---• ----• -- ..... - . --- ~ ..... ~-... 

2JDC04994 

AA01263



00 • • I 
,. ~?lli!ICKSEI:'::I lf't.J FIRM FAX NO. : 405 262 2049 ~·ra';J. 13 2004 03:21PM P12 

:0 
!-'· 
1./l 
!-'· 
10 : 

~ 
0 
0 
,p 
<D 
<D 
Ul 

complete application of procedural bar wlll not fulfill the: mandate to review and 

recot 1 :sider tl"Jc conviction, if procedural bar pre'\7cnt.li tlte Vknna Cea,.,c:nt~on 

claim from being 11eard.21 
In order to give full d:Tcct to Avena, we are bound by 

its }lolding to review Torres's conviction 
and sent<:nce in light of the Vienna 

convention.v1olafio:n, witl:wtit J"eeeurse. to procedural bar. 
Common senoe. and 

ca>rnc"s also suggest this result. Torres, like rna~ foreign· x~ational~. \'las 

unaware he had th<: right to contact his consulate after his arrest for murder .22 

'f<>"'""'"'s V.enna Con...,ntion claim was generated by the State of Oklahoma'& 

initial failure to compLy widl a n cai:Jl. J bcli<"'" we cannot !\llfill the goal of a 

fair and just review of Torres'e. ease if we I"(;J\\SC to look at his Vienna 

Convention claims on the merits. 

- ca that the viola;tion of hie Vt~nna eouvention rights depr.h~Bd 

him of the substantial investiga.tivc, legal, and fmanc:ial aaaistance which 

would have been, and e11en.tually was, :a.ffonied him by the Mexican 

gov=ent, He claims that tbe infQrmation developed with thia e.esistance 

would~ if ·presen-tt!d· to. a. jl..Lry', have rc:~iulteci in a dtUer.ent· outcmne. 
He alse. 

claimS that trial counsel was lndfeetlve for failing to inform him of his right to 

""Avena, oUp op. at 52. 
:n A~. •hP op. itt 51·52. 

This. 1:\cJdit')g .distinguiShes tbiU- eo.ae from caues in which Vienna 
Convention cl.:Um.s were brou~ht to United State:B state and (ederiil .:;:o\U'ts in the !h"st iustance. 
Courts, inclnO:in& this eourt, })ave rou.•.in~ly .applied prpcedural biU' to s\.lch cllilin.&. See, .e.g .• 
VaZdU v. State, 2002 OK CR 20, 46 ·p,3d 703, 709: Bneard v. a:,·eene. 523 U.S. 371, 37!5- 118 
s .. Ct. 1352, 1~54, 1<10 J.,.Ed.2d 529 (1998). Murpl1!/ 11. Netherland, J16 F.3d 97, 100 (C.h.4, 
1997); Mezqwtta v. State, 125 S.W.3d 161 (Ark., 2003); Adernodi v. State, 616 N.W.2d 116, 7!'? 
n 2 (Minn., 2000); State v. Reyes•C"mare:"la. 7 P.3d 522 ~2000); state "· Al7l!lflll, 18S-84, 1 P.:ld 

330 (Ran. App. 2000). 
2:) In an eA.rlll!r opit1ion in 'fF»n&~ t!IUe hutlce Stevena noted it wu ""maNfe.liltly unfair"' to 
apply proced\:.:ral haT to •a. foreig,n national wbP i;:s presumptively tgnorant of hla 1 ight to 
notificati""-·" Torr="· Mttl!in,- U.S._, 124 S.Ct. 91P, 919, 157 L.Ed..?d 454 (2003) (Steve-no 
J., ai<aentln~ ><>denial <>f.p<>tition fOr writ r;>fcertiorarl). ' 

!I 
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--~ .. el'" lack of t>><p<'rienc:e and junds, 
whieh eeilld have been remedied 

had th" Mexican 
government been notified of hi" detention and the charges 

against pim. 

In det:e> miaing :he merits o[ these claims, .I fin t .look to see .. whethe.r. 

Torre~> has shown prejudice. ln dicta, the United State:5o Suprenre Court has 

noted that !W)' claim of error under the Vienna Convention i» subject to a 

ecmircment of prejudice. n Other court><. con11idering Vienna Convention 

claims brought uutia1ly b• stat<:: ttnd fG<lenl courts, he.ve used a three-prong 

test to det.ermi= prejudice:: 
(1) tbc: defendant did not know he had a right tc 

contact hlS co:nsulate COr ~~tJltslutl....C::i (2) he 'W"O'Ul.d ho.vc a.vo.iled hbnoelf' of the 

.,;gat !1ad b<:: known of It; and (3j 11' was !lkel)' that the eensulate wo•lld ha:~>e 

assisted the de.fendan t. •• 
I would adopt this test. The first o! th"'""' prongs is 

unconte$ted. 
Rc:g~Udins the second pr-ong, Torres has provided thhs Court with 

an affirlro~it staWJf! that he would have aske4 the Mexican consula~ for help.2> 

This aa:s.crtion is .. bolstered by the fact r.hat Torrl>e a,<t ... reqw:st help. froH1=.the. 

,. Bre«ni v. Greens, 523 U.S. an, 377, 1!8 S.Ct. 1352, 1356, 140 L.Ed:M S2!J (1998) 
(refusing to •laY Breard's eu:cutlon during pm>de""Y of lntemational Court of Justice <laee 
eo.sa was decided on proceaural bar gco<lrui•l· ' 
2< Peopl,o v. PreCX.d<>-Ficres, .66 P.3d 155, 161 (Colo.App .. 200:1.); Z<tv<~la v . .Slate, 739 N,E.2d 
135, 142 (Ind./\pp., 2000); .sta.te u. Ce...,Uo.o..Benneo. 754 A.2d 1224, 1227 (N.J.SUpcr.I\.D., 
200(1); II S V. t;;:haparro-AicanUVa, 37 F.Supp.2d 1122. 1126 (N.D.lll. !999); u,.;to<t Slates v. 
Esi1 ... za.J'orwe. 7 F.Supp.2<1 !06'1' (S.:e.eo;I.~993l: ~cl State~ M llilk!-Fab<lln. 882 F.2d 434, 
440 (9th ar.I989l, ovcullk<i on <>~her gp>~1nds lltl.ited States v . .Proa-Tooor. 975 F.2d 592 (~ 
Cir.1992). . . 'lS Affidavit" of Q$Vi01do 1'orrcs AgUJlera, Emlb!t W. Appendix, Sub.lequent l\pPllc4tlon for Post· 

Conviction Relief [Appendix]. 
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alrcct "J'peal h~<<l been Cil .. d 26 

Torres offers this Court a great denl of material regarding: the third prong. 

The Mexican government has actively assisted Mexican nationals since .... .,n 

before Torres's 1993 arrest. Thia tradition of active. aesi>~otance ~xtends .. baek to . 

the 1920a.27 In 1993, the Mc:x:ican govenunent uwnitered and partieipatGd in 

Cl\pital cases throughout the United States involving Mexican nationals 

through consulates. Mexican goverruncmt departments, :and retained counsel in 

the United Srates 28 Mexico has a systematic procedure to oller very speCific 

con~ular assistAnce in defending these ca:ses.ZI Consular officials monitor 

defense counsel's efforts, speak regularly ·with defense coum•el, the defendant 

ana his !aiillly, and attend eo1ol!'t preooeainas: officials nften assist iD gathering 

evidence in preparation for both stages of capital trials.3D Mexico provides 

funds for ex peru attd hwestigator.s, particularly reg:l:ll'ding di .. ecrvery and 

presentation of mltiga~ng evidence, but for DNA testing, jury consultants, and 

26 Torres'• famllY contacted tbc Mo.xi~ Cont.Wate in 191)"7'. Atlldavit of Arturo A. Do.ger 

c;soma,1M!29-31, l!:l<hibit A, l'ppendi>r: .. 
27 7\Uiaafi:t of E\'c:Uttd Kieicieil" U~ade Ill, Exbibi~ G Appendix.. 
21 ,'dli<l,.lil ol Arlu<Q A. Pa,.e< Gomez, Exhi\>!t A, ApP~ix; /Ufi<iavit of Ramon xuc!l 1<omm:z, 
ExPibit B, ;,ppendix; Affidavit of Scott J; AllM, EXI:iibit C, Appcncti>c, Affi4aoit or BflrbOftl K. 

stricJ<land. E:chibit D, APP"ndlx; Aft\d~vit of Jaime ~y Puente O"o:ltiert11:<, Exhibit E, 
Appendix; Affidavit o1 Bormle L.e• Goldoteir>, Exhibit F, Appendix; D•daration of M;chell,.,.ia, 

Elxhlblt H, Appendix. 
a· }lf6d.wit of Ramo» Xilol'l RR."'llrez, 'll1l 13, ]4, axhlbit 6, Appendi:><; Affidavit of Jaime Paz Y 
Puente Outi•~~. 1f 4, Exhibit E, Appendix; Affida"rit of Scott J. Atlas, 'If 4, 5, 7 ~ EXhibi~ C. 
:A:ppermix, Affi:do:oit of BMbriiRil I( Strickland ~sCm. JI-xhibit D, ApEendtx. In one exa..rnple1 

aae" s tb.orongh criminal invt"..stigation by the Mexican cr;;msU,lato, eit.pital t:b.at'&es against • 
Mexiau! :1ationnl in Texas were di...,ls<;ed. Alfidt\91t of:AtturO A. Dager Ooauea., 1' 1 et ~tbit AJ 

Appendi7<. · 
eo Affidavit of Arturo A. Dager Gomez, 'I 7, ExbiQit II., Appendix. 

10 
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00 other speciali=d testimony wnc::Ie approprlate.31 Mexico obtains and provides 

olhc;1al doewnen~ ft:Gm i~stibJtiODs in Mexico such as IKlhOols and hospitals, 

searchel'> 
for criminal records, and asa!sts attorneys traveling in Mexico with 

Iogistic:ol support, translators, and Wit!lCSS identification and preparation.3~ In 

aaal-t:t<Jn LU ..UU.lut~> ~·.-:.to.ln..::.d. C> .. OC.ppG~t-d. c:"<<:>'\l'r"oiCI .... l_ thf"': r.onRl'Jhde Allin he los 

capital defendants o'otabl qualified. eapitaL counsel 33 
Taken as a whole, this 

material overwhelminglY indicates the ability of the Mexican government to 

assi5t Toi'Tes at Ul.C" time of his arrest .:md trials,"" and the intention of the 

Mexi<;an govemment to a~<5ist Mexican na5onals charged with capital c1 in~es itt 

the United States at the time of Torres's arrest and t:rials.~s 

These eervice!! were all available to 'forres. This assistance wou)d have 

tx-.c-.n offered at the time ef !'lis I>X''l'C&a, bad l:he Mexican consulate been informed 

of Torres's detention under the Vienna Convention,36 After the MCXJ.can 

government wall told of Torre!>'ll case, conB1.il.e.r 3taff intcnriewed appellate 

rnnn6d 
Torres, and his family, and detennined Torres had no criminal n::cord 

in Mexico;3 • 
MeXICO . retained counsel to 'fevie\'.~ Ton:es~s ca&e· and assist his. -· . 

court-appointed attomey-, and rct!llned two h;tvesti!:;l'.torn, a soc;ial worker, a 

mitigation specialist, two gang experts, and a bilingual neuropsychologist to 

31 Id. at '11 8, 9. 
so I<i. at 1 12; Dedaratiou of Michael ia%11<, '1M! 6·8, Exhibit H, Appendlz. 
33 Afli<i"vit of Arturo A. Pager Gome2, ~~~ 17, l!l, Ext\ibit A, Appendix; Declaration o! Michael 

!aria, 1nJ4·5. Exhil>lt H. Appendix. · . 
3it Iorres'• fizst: ~ri.1J eaded ~I'll a miatz:ial on th.e istue pf RUilt or inn.O(:ence. 
::s::; Aa tbls CDl.lrt found ir.. V<Ildez. the Mexican g:overnnllmt was prcparea: to a5&1St: a Mex1e~n 
national rae.ing a capjta.l Okl~hOJD.P. cfuU'&!!; JU 1989. Vlz:lcle:&;; 46l'.3d at '71Q, 
36 Id. at f1132-4l; ,Ainda.vit of Ramon Xilotl R,....,;n.:z, 1M! 6-6 Exhlbl< s, Appendix. 
:!7 A!lldavit of /J.rtUTD A. Dager Gom.,.., 'lf30, Exbfbit /\,Appendix. ' 
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..0 develop eviden~ m Torres's ca:~e.•• Torres provides this Court with 

InforJnation geRel">oted "::.' the:~ inYc~tigations. Torres has rai.,ed enough 

significant questions to warrAnt an evidentiary heanng on theec i!IBUes. 

In accordal\ce with the Awna dcci•lon, I have thoroughly reviewed and 

reconsic;lered Torres's conviction and eentence.!n.light of the con!leCj,uen=s of .. 

the violaUon of h1s ~ghts w1dcr the Vienna Cotlvc:ntinn I have concluded that 

there is a poselbllity a significant miscarriage of justice occurred' as shown by 

Torres':s claim!<, specifically: that the violation of his Vienna Convention rights 

eentJ=ibl u:ed to tri.U counsel's ineffectivcnC!Itl, mat tlle JUry" did not heal 

significant evidence, and that the result of the trial is unreliable. This Court 

has decided to remand the case for an evidentiary hearing on the Vic= a 

Convention and ineffeeti'rl@ assista:nce o! QQunsel issues. 'I'hls decision 

comports with the Avena requirement of review and reconsiaeratlon. 

,. Id. at 'I 32. 

12 
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LUMPKI~, ;~~.: PISBIUI'J'S 

I must re~pectfully diesent to the Court's decision to stay the execution 

and re=and the case for evidentiary hearing. 

A re~ew of the history of this· case reveals the. isaue of ineffective 

assistance of counsel was .-iised and adjudicated iu Appe!!ant's aireet appeal 

ami that itoon.te is now barred by res judicata. See Torres 11. st«te, 1998 OK CR 

40, 962 p, 2d 3. Appellant's original application for post-conviction relief, PC-

~~~8-213, !'ll$0 s<>ugbt to rajse the istJue of ineffective a:~aista.ncc of tria.J 

couns:el. Tha-t application wae denied in an unpublished opinion and not 

appealed. 
Hill sl!cond application for poet-conviction relief was f'l.led in case 

number PCD-2l'l02-I0'!7, out the two p~<>p~s!ti~ns a{ ermt' did not J"aiee an.¥ 

. errors relating to ineffective as9istance of counsel. See To,.,...s v. state, :io02 OK 

Cr 35, 58 P.3d 214. The United State3 Supreme Coun denied certiorari in that 

ease an M.Drch 2<1-, 2Q03. 
See Torr<!!s v. State, 538 U.S. 928, 123 S.Ct. 1580, 

155 L.Ed.2d 323 .(2003). 
The Appellant did not nuse. the. issue· of failure to· 

notify him of his right to notify the Mexican consular office of his arrest m any 

of these appeals. 

I find the legal i~5 bam:d by resjr•dicgt« and waiver. I have reviewed· 

tbc brief11 and materials presented at>d do not fm.d any of tb., proffered evidence 

brings into question the guilt of the Appellant. The Appellant's guilt wa" 

beyond a reasonaEile aouot oy suffit:iettt e•iden= as an aias~ <md. 
proven 

abetter. See Conover v. State, 933 P.2d 904, 914•16 (Okl.Cr.l997). Trial 
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1--' counsel was determined to have rendered effective assistance of counsel in the 

direct appeal pur~uant to the s<anaard ... tablishcd by the ll S 
Sl1prPTne Court 

in Strickland v. Washington, 466 U.S. 688, l04 S.Ct. :205:2, SO L.Ed. 674 (1984) 

and that decision ha" not been found to be in error through the review3 

comp~u:d try me fe(Jeml crun:ta during the years this case has· proceeded 

through the review process. 

A a with arry case thgt has been pending in ..ome sta~:;e eince 1993, 

someone will be able tl> look back and say something else could or should have: 

been done. 
However, that is exae-tly ?.that the ll S, Supreme: Court in Strickland 

told us not to do. 
As was pointed out in the original opinion, the original trial 

ended in a mistrial in. 1995. 
There were no surprises during the second trial. 

My r.,ading of the materials 
submitted With t1li8 subsequent application for 

post-conviction relief reflect thooo items dealt with mitigation evidence. 
And, 

while mitigation evidence wa.s pre~ted <;luring the trial leadlnJ:: to tne nrdict 

in tillS cillse the prelieFeG i.tems re11eal more of the san1e type could have been 

presented, rut be it in more c;iepth and by different WltriCS3C's with·. b<:ttcJo . 

credenti;Us. 
In realii;Y. that could be said Qf every caQe of tbis type we review. 

Therefore, I !lnd no basis in law or fact tn rr:quire a further evidentialy he;;uing. 

I also do not fii1.d }lvenu qnd ether l\rexwan 
Nationals (Mexico v. United 

states), 2004 LC.J. _(March 31, 2004) binding on this court. 
And, I must .. 

note the State raised a very intereating point of fact in Footnote 4 of their 

Response Brief :filed in this case. In t.IJ.at foomote tbe State peints ~t tl:1at 

2 
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10 Mexico has made conflicting admi•siom• of when they learned of Appellant, i.e. 

aeeembef 1992 and Ma~h 1996. But mor<: EOintedlY, the State says, 
. 

In addition, trial counsel for Mr. Torres has adVIsed undenngnc:d 
that she contacted Mexico and infom1ed them of Mr. Torres' cue 

prior to his trial. The undeni&ned has been l.lnable to obtllin an 
affidavit from trial counsel and )las filed a motion aakin11 thla Court 
to compel counsel to. prepare an affidavit; This motion hau. not . 

been TUJcd upon by this eourt 

If this Court were to take !IllY A.Ctlon, it should bl!: to a:fford the State the 

opportunity to flle an affidavit of trial cour>s:el. If the affidavit comports with 

w~ ptooffc~ o[ the footnOte then the entire i"mte is moot. Consular rights were 

afforded. Mexico was given notice. 

Regardles,., the lc&IU pasis for this claim has beerl available &in~ 

. 
t\ppellant'a arrest in 1993. The Avena decision cannot r<Wii'e a stale cloUm. At 

most .1\oelta ao~ked us to rcvV:w the case 
tc ensure Appellant received Ule 

benefit of the process that was due him, and which would have: been assured 

him if he had been advised of hla consular rights. 

In Avena, the Jntem~oonro Court uf dttstiee stated in pel'tlnent pan· 

152. ... The Court has rejected Mexico's aubmission that, by way 
of nostitutio in. inugrum, the United States is obliged to annul the 
convictions and sentences of all of the M=ican nationals the 

subject of its claims . " 
The review and reconsiden>.tion of 

e<>ft"liGti<l» aXld sentence rcsuired bY Article 36, paragraph 2, Which 
is tlle appropriate remedy for breaches of Articie 36, paragraph l, 
has not been carried out. The Cowt eon:udcra that in these three 
ca.!«!& it i$ for the United States to find an appropriate remedy 
having the nature of review and reconsideration according to the 

criteria indicated In paragraphs 138 · et. seq. of the pre:: sent 

Judgment. 

!53. For __ these [easfJftS, The Court, 

3 
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(7) By fourteen vote" to one. 
. 

Finds thor, In relation to the 34 Melricsn nationals referred to in 
para.uaph 106 (4) above, the United States of America deprived the 
United Mexican States of the: right, !n a timely fa5hi0n, to arrange 
for legal representation of the nationals, and thereby breached the 
oblication" incumbent upon it under Article 36, paragraph 1 (c) of 
the Conv-ention ... 

{9) ay fourteen votes to one, 

F"/nd$ that the appropriate reparation ln thi~ cases con"i"t" in the 
obligation of the Unlted State" of America. to provide, by meQlls of 
its own choosing, review ~d recon&!derat!l'ln l'lf the convictions: 
and. sentence of the Mexican nationals referred to in 
.. ubparagrRphs (4), (5), (6) and (7} above, by taking account both of 
the "ll'llatlon of the rights 'let forth in Article 36 of the Convention 
emd of paragraphs 138 to 141 of this Judgment ... 

" ... 
'I 

Finds that, should Mexican n>~tional" nonetheless be sentenced to 
severe penaltlu, ~ithout their ri!VJt~ under Article 36, paragraph· 
l(b) of the Conver.tion having been respected, the United Sta.tea of 
America shall provide, by means of its own choosing. review and 
recon~lderation of the conviction and sentence, so as to iillow mn 
weight. to be gtven to .. ilie Vlolallon. of. the. rightll .. seLforth:.in .the ... 
Convention, taking account of paragraphs 138 to 141 of this 
.Judgment. 

Without a doubt Appellant h!ls been afforded his right:. under Avena. He 

has been :represented by competent Law:yera at each stage of these proceedings 
. . 

and afforded aU the right>! guaranteed to citizens of the United States. That is 

reflected hi the volumes of trial and e.ppel).ate record• att1assed over the last 

eleven yean;. The az'gnn~>eut Umt bas been n:uuk in the vol:uminaus filings en 

behalf of Appellant in this subsequent post-conviction application is that if we 

4 
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,p had known then what we know now we would have hired more expensive, 

e:3~eriencc:d IB''o/"'"" and provided m~ exner:t~. That is \1el:Y commendable 

and e-.. ch citizen hopeo. hia or her 3ovc:rcign country would tcl<:e that ~~ame 

indlvidual!Zt!d interest In them o.hould the o=illiion o.ri:>e. However, that is not 

th" legal :standard. If it were, we would be affording .the same. benefit to 

Airierlcan clti2ens on a daily b .... io •• Sinee it is not. we must judge by the 'Qule 

of Law that applies to all persons e<>nvicUod of crimes. 

Appellant's submissions constitute possible additional · mitigation 

e¥1depce l::!e has now had the opportunity to pre1lent that ev•oence to tEe 

Pardon and Parole 5oard, and ultimately to the Governor, for coneiderl!ltion. 

As 1 reviewed the proffered documents I could not lind any matters that 

'Eirouglll 1nto question the validity ef' the judgment and aentc!lcc in this case. 

His ability to present the= additional :matters through the executive clemency 

process is another example of the due process that haz~ bc-.n e.fforded to him. 

A~ a ml!tter of law l do not find the . subsequent application meets the 

requi>ecments.ol.!<l2 O.S.'ZOO.l, 9l.OOY.~.(1$)('ll) aud •huuld \Je ol,..ie•L 

1 run authorized to state that Judge I,.ile joins in this di""ent. 

5 
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Ul CAPITAL CASE 0 
0 
0' The United States and Mexico are party to the Vienna 

C:onyention on Consular Relations and its Oj:ltional Protocol 
Concerning the Compulsocy Settlement of Disputes. Acting 
on the consent set forth in the Optional Protocol, Mexico 
initiated proceedings in the International Court of Justice 
seeking relief for the violation of Petitioner's Vienna 
Convention rights. On March 31,2004, the Court rendered a 
Jnogment tllat aoJuoicatea Petitioner's rights. *vena and 
Other Mextcan NatiOnals (Mex. v. U.S.), 2004 l.C.J. 128 
(Mar. 31). The Avena Judgment built on the Court's rulings 
in LaGrand (F.R.G. v. U.S.), 2001 I.CJ. 104 (June 27), an 
earlier case also brought under the Optional Protocol. 

nn E~tit1oner's application for a certificate of 
appealability of the denial of his petition for habeas corpus, 
the United States Court of Appeals for the Fifth Circuit held 
that precedents of this Court and its own barred it from 
complying with the LaGrand and Avena Judgments. 

3. In a case brought by a Mexican national whose lights 
were adjudicated in the Avena Judgment, must a court in 
the United States apply as the rule of decision, 
notwithstanding any inconsistent United States precedent, 
the Avena holding that the United States courts must 

relllew and reconsider the national's conviction and 
sentence, without resort to procedural default doctrines? 

4. In a case brought by a foreign national of a State party to 
the Vienna Convention, should a court in the United 
States gi~e dfect to the ha61ami and,f,em: Judgments 
as a matter of intemational judicial comity and in the 
interest of uniform treaty interpretation? 

1 
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OPINIONS BELOW 0 
Ul 
0 The opinion of the United States Court of Appeals for the I-' 
<[) Fifth Circuit is reported at Medellin v. Dretke, 371 F.3d 270 

(5th Cir. 2004), and reproduced herein at 119A. Earlier 
OQinions in this JJroceeding are reproduced herem at lA-
135A, 174A-275A. 

JURISDICTION 

The Court of Appeals entered judgment Qn Ma)' 20, 
2004. This Cow::t has inrisdiction to re¥ie:w the judgment 
under 28 U.S.C. § 1254. 

CONSTITUTIONAL, TREATY, AND STATUTORY 
PROVISIONS INVOLVED 

Clause 2 of Section 2 of AI ticle II, Clause l of Section 2 of 
Article ill, and Clause 2 of Article VI of the United States 
Constitution. 
I. Article 36 of the Vienna Convention on Consular 

Relations, O[Jened fi;r siJ!Tiature AjJril24, 1963, 21 U.S.T. 
77 596 U.N.T.S. 261. 

2. Article I of the Optional Protocol to the Vienna 
Convention on Consular Relations Concerning the 
Compulsory Settlement of Disputes, opened for signature 
April 24, !963, 2! B.S. 'f. 325, 596 B.N.'f.S. 48'7. 

3. Articles 92, 93(1), and 94(1) of the Charter of the United 
Nations, opened for signature June 26, 1945, 59 Stat. 
1031. 

'1. ArtiCles I, 3(IJ, 9, 36(1), an<I 59 of ffie Statute of tll.e 
International Court of Justice, 59 Stat. 1055. 
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0 STATEMENT OF THE CASE 
Ul 
0 
10 A. The Vienna Convention and Its Optional Protocol. 
0 

The Vierma Convention on Consular Relations ("Vienna 
Convention"), oeened [Or signature A)Jr. 24, 1963, 21 U.S.T. 
77, 596 U.N.T.S. 261, "is widely accepted as the standard of 
international practice of civilized nations, whether or not 
they are parties to the Convention." DEP'T OF STATE 
TELEGRAM 40298 TO THE U.S. EMBASSY IN DAMASCUS 

{Febmary ~ 1, 197' 5}, 1 ep1 in ted in bBlffi 'f. bEE, GeNSBh'.R 
LAW AND PRACriCE 145 (2d ed. 1991). 

Article 36 of the Convention enables consular officers to 
protect nationals who are detained Ill foreign countries. 
Article 36(1 )(b) requires the competent authorities of the 
detaining state to notify "without delay" a detained foreign 
national of his right to request assistance from the consul of 
his own state and, if the national so requests, to inform the 
consular post of that national's arrest or detention, also 
''without delay." Article 36(1 )(a) and (c) require the 
detaining etltmt:ry ttl permit the etlHSHiaF effieers te rendef 
vruious fonns of assistance, including ananging for legal 
representation. Finally, Article 36(2) reqmres that a 
country's "laws and regulations ... enable full effect to be 
given to the purposes for which the rights accorded under 
this Article are intended." The United States has described 
the rights and obligations set forth in Article 36 as "of the 
highest order," in large part because of the reciprocal nature 
of the obligations and hence the importance ofthese rights to 
United States consular officers seeking to protect United 
States citizens abroad.' 

1 ARTifUR W. ROVINE, U.S. DEP'T OF STATE, DIGEST OF UNITED STATES 
PRACTICE IN lNTERNATIOC>IAL LAW 1973, at 161 (1973 ). As Judge Stephen 
Schwebel, the former United States Judge on the International Court of 
Justice, has observed, "the citizens of no State have a higher interest in the 
observance of [Vienna Convention] obligations than the peripatetic citizens 
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0 lhe Optional Protocol Concentittg the Con1pulsm y 
Ul Settlement of Disputes ("Optional Protocol"), opened for 
0 
10 signature Apr. 24, 1963, 21 U.S.T. 325, 596 U.N.T.S. 261, 
I-' provides that disputes "arising out of the interpretation or 

application of the Convention shall lie within the comJlnlsory 
jurisdiction o£ the International Court of Justice." Qntional 

Protocol, att. I. 

The United States played a leading role at the 1963 
diplomatic conference that produced the Vienna Convention 
and its (}ptional Protocol. Bee Report of the I:JniteEI Stales 
Delegation to the United Nations Confetence on Consular 
Relations in Vienna, Austria, March 4 to April 22, 1963, 
reprinted in S. Exec. E, 91st Cong. at 59-61 (1st Sess. 1969). 
Among other things, the United States proposed the binding 
dispute settlement Qrovision that became the Optional 

Protocol and snccessfull;)' l!:d the resistance to efforts by 
other states to weaken or eliminate altogether the dispute 
settlement provisions. See id. at 72-73. 

The United States signed the Vienna Convention and its 
eptional Protocol on :April ~4, 1963, and President :j.!i*en 
sent it to the Senate for approval on May 8, 1969. The 
Senate held hearings on October 7, 1969, and unanimously 
ratified the instruments on October 22, 1969. See 115 CONG. 

REc. 30,997 (Oct. 22, 1969). To date, 166 States have 
ratified the Vienna Convention and 45 States the O[!tional 
l'rotocol 2 The Vienna Conyention is among the most 

of the United States." Vienna Convention on Consulat Relations (Para. v. 
U.S.) 1998 I.C.J. 248, 259 (Provisional Measures Order of Apr. 9) 
(declatation ofPresident Schwebel). 

2 See Status of Multilateral Treaties Deposited with the Secretary-General, 
Vienna Convention on Consular Relations, at 

http://untteaty.un.org/ENGLISH/bible/englisbiotemetbible/partllchapterll 
I/treaty31.asp. 
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0 widely ratified multtlateral treaties m Ioree today. LEE, at 
Ul 
0 23-25. 
10 
10 B. The International Court of Justice. 

Often referred to as the "World Court," the International 
Court of Justice is "the principal judicial organ of the United 

Nations." U.N. CHARTER art. 92; STATUTE OF THE 

INTERNATIONAL COURT OF JUSTICE, art. I, 59 Stat. 1055 

("ICJ STATUTE"). The Court's Statute is annexed to the U.N. 
Cliarter, so tl:iat States that become Members of the Bnited 
NatiOns also become parttes to tile Statute. U.N. CHAA'l'E!t 

art. 93, para. I. 

Here, too, the United States proposed the draft ICJ 
Statute and led the effort to create the Court. RUTH B. 

RUSSEl I, 8 HISTQRY OF THE UNITED NATIONS CHARTER: 
THE ROLE OF THE UNITED STATES 1940-1945, at 865 (1958). 
The United States saw the Court as a means to pursue its 
longstanding objective to promote the rule of law on the 
international level: 

Throughout its histmy the United States has been a 

leading advocate of the judicial settlement of 

international disputes. Great landmarks on the road 

to the establishment of a really permanent 

international court of justice were set by the United 

States . As the United States becomes a 2arty to 
U.N.] Charter which places justice and [the 

international law among its foundation stones, it 
would naturally accept and use an international court 
to apply international law and to administer justice. 

EDWARD R:. STETT!NIUS, JR., SECRETARY OF 8'Fl'..Tll MID 
CHAIRMAN OF THE UNITED STATES DELEGATION, CHARTER 
OF THE UNITED NATIONS: REPORT TO THE PRESIDENT ON THE 
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0 REsOLIS OF IHE ~AN FRANCISCO CONl'l':ll:ENCil 137-38 
Ul (1945).' 0 
10 
w The United States has brought ten cases to the Court 

either as an applicant or by special agreement with another 
State. In another eleven cases, including Avena, the United 
States has been a respondent in an action brought by another 
State or States.4 

c. The Avena Judgment. 

On Jammry 9, 2003, the Government of M0Kico initiated 
proceedings in the International Court of Justice against the 
United States, alleging violations of the Vienna Convention 
in the cases of Mr. Medellin and 53 other Mexican nationals 
who had been sentenced to death in state criminal 
Qroceedings in the United States. See Mextco's Apphcanon 
Instituting Proceedings (Mex. v. U.S.), No. 128 (Avena and 
Other Mexican Nationals) (l.C.J. Jan. 9, 2003).5 

On June 20, 2003, Mexico filed a 177-page Memorial 
and l J()Q pagg Ann0K ot' mritten testimon;)l and docnmentacy 
e Y'idenee in support of its claims. On November ::! , 2QQJ, the 
United States filed a 219-page Counter-Memorial and 2500-

J The Court is composed of fifteen judges, none of whom may have the 
same nationality. ICJ STATUTE, art. 3(1); see also id., arts. 4, 9. "Judges are 
picked in their jndhddJJal capadcy and an:: not political appointees of their 
respectiYe governments " David J. Bedennan et al.~ International Law: A 
Handbook for Judges, 35 STUD. INTRANSNAT'LLEGALPOL'Y76 (2003). As 
a result, "the judges of the ICJ are rarely politicized." DA VIDJ. BEDERMAN, 
INTERNATIONAL LAW FRAMEWORKS 240 (2001). 

4 See International Court of Justice: List of Contentious Cases by Country, 
at http://www.icj-cij .org/ICJwwwhaeciSionSI•cases6ycountry. 
htlri#UruteaStatesoiAiiienca. 

' The parties' written and oral pleadings as well as the orders and press 
releases of the Court in the Avena case are available at http://www.icj-
cij.org/icjwww/idecisions.htm. 
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0 page Annex, also contammg wntten testimony and 
Ul documentary evidence in rebuttal. Both parties' submissions 0 
10 exhaustively addressed the factual predicate for each of the 
,p Vienna Convention violations alleged, including those in the 

case ofMr Medellin, and argued all relevant points of law. 

During the week of December 15, 2003, the International 
Court held a hearing. Avena Judgment, para. 11 (188A). 
The 18-person United States team was led by the Honorable 
William Howard Taft IV, Legal Advisor to the State 
Oeprutment, and included lawyt:rS from the Bt:partments of 
State and Justice and d1stmgmshed professors of 
international law and comparative criminal procedure from 
France and Germany. 

On March 31 2004 the International Court issued its 
Judgment. The Avena Judgment built on the Court's earlier 
holdings in LaGrand (F.R.G. v. U.S.), 2001 I.C.J. 104 (June 
27) ("LaGrand Judgment"), which Germany also brought on 
the basis of the Optional Protocol, and in which the United 
States also fully participated. 6 However, in Avena, unlike 
ta(}rand, tht: applicant Sta:te was uble to se"k Ielief Oil the 
ments for natwnals who had not yet been executed. 

As a result, in Avena, the International Court expressly 
adjudicated .Mr. Medellin's own rights. First, the 
International Court held that the United States had breached 
Article 36(1 )(b) in the cases of 51 of the Mexican nationals, 

6 In La Grand, the International Court held that, first, Article 36 of the 
Vienna Convention provides "individual rights" to foreign nationals; second, 
by applying procedural default rules in the circumstances of those cases, the 
IInited States had applied its own law in a manner that failed to giye full 
effect to the rights accorded under Article 3 6( I} and hence violated Article 
36(2); and finally, if the United States failed to comply with Article 36 in 
future cases involving German nationals who were subjected to severe 
penalties, it must "allow the review and reconsideration of the conviction 
and sentence by taking account of the violation of the rights setforth in the 
Convention." LaGrand Judgment, paras. 77,90-91,125. 
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mcludmg Mr. Medellm, by fa1hng "to mform detamed 
Mexican nationals of their rights under that paragraph" and 
"to notify the Mexican consular post of the[ir] detention." 
Avena Judgment, paras. 106(1)-(2), 153(4) (244A-245A, 
272Ai 

Second, the International Court held that in 49 cases, 
including that of Mr. Medellin, the United States had 
violated its obligations under Article 36(1)(a) "to enable 
Mexican consular officers to communicate with and have 
access to their nationals, as well as its obligation under 
paragraph I (c) of that Article regardmg the nght of consular 
officers to visit their detained nationals." I d., paras. 1 06(3), 
153(5)-(6)(245A, 273A). The International Court also held 
that in 34 cases, including that of Mr. Medellin, the breaches 
of Article 36(1)(b) also violated the United States's 
obligation 11nder paragraph 1 (c) ''to enable Mexican CODSJJlar 

officers to arrange for legal representation of their nationals." 
Id., paras. 106(4), 153(4), 153(7) (245A-246A, 272A, 
273A). 

Finally, as to Iemedies, the httemational Court fust 
demed Mex1co 's request for armulment of the convictions 
and sentences. Id., para. 123 (255A). The Court held, 
however, that United States courts must provide review and 
reconsideration of the convictions and sentences tainted by 
the violations it bad found ld, paras 121-22, I 53(9) (254A, 
274 A) The International Court explained, first, that the 
required review and reconsideration must take place as part 
of the ·~udicial process;" second, that procedural default 
doctrines could not bar the required review and 
reconsideration; third, that the review and reconsideration 
must take account of the Article 36 vwlation on Its own 
terms and not require that 1t qualifY also as a vwlatwn of 
some other procedural or constitutional right; and finally, that 
the forum in which the review and reconsideration occurred 
must be capable of "examin[ing] the facts, and in particular 
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the prejudice and its causes, taking account of the violation 0 
Ul of the rights set forth in the Convention." !d., paras. 113-14, 
0 
10 122, 134, 138-39, 140 (249A-250A, 254A, 259A-260A, 
0' 262A-263A). 

The lntemational Court reached each of these holdings 
by a vote of fourteen to one. Both the United States and 
Mexican judges voted with the majority. 

D. Mr. Medellin's Proceedings. 

On June 29, 1993, law enforeemeat authorities arrested 
Jose Ernesto Medellin Rojas, 18 years old at the time, in 
connection with the murders of two young women Ill 

Houston, Texas. Mr. Medellin, a Mexican national, told the 
arresting officers he was born in Laredo, Mexico,' and 
informed Harris County Pretrial Services that he was not a 
United States citizen.• Nevertheless, as the Court of 
Appeals found, Mr. Medellin was not advised of his Article 
36 right to contact the Mexican consul. 23A. 

'I'he ITnited States recognizes that the consular assistance 
Mll*iee flFe'lides its natienals IH eapital eases IS 

''extraordinary." 1 Counter-Memorial of the United States of 
America at 186 (Nov. 3, 2003) (Avena Case). At the time 
Mr. Medellin was arrested and tried, Mexican consular 
officers routinely assisted capital defendants by providing 
funding for exr>erts and investigators, gathering mitigahng 
evidence, acting as a liaison with Spanish-speaking family 
members, and most importantly, ensunng that Mexican 
nationals were represented by competent and experienced 

7 State's Ex. 113 at 000076 (Statement of Jose Ernesto Medellin Rojas). 

'165A. 
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defense counsel.9 As a result of the Article 36 violation in 0 
Ul his case, however, Mr. Medellin had no opportunity to 
0 
10 receive the assistance of Mexican consular officers either 
---.1 before or during his trial. 

The Texas trial court aJlJ:>Ointed counsel to represent Mr. 
Medellin, who was indigent. Unbeknownst to the court, lead 
counsel was suspended from the practice of law for ethics 
violations during the investigation and prosecution of Mr. 
Medellin's case. Memorial of Mexico, App. A '11 232 (June 
26, 2663) (71 vena €ase). €onnse! failed to sti ike j tl!'OfS ·,. ho 
indicated they would automatically nnpose the death 
penalty, 10 and called no witnesses at the guilt phase of trial. 
On September 16, 1994, Mr. Medellin was convicted of 
capital murder. State v. Medellin, No. 675430, Judgment 
(339th D. Ct., Tex. Oct. 11, 1994). 

At the penalty phase, the only expert witness the defense 
presented was a psychologist who had never met Mr. 
Medellin. S.F. Vol. 35 at 294-349. Mr. Medellin's parents 
testified only briefly. I d. at 279-92. The entire penalty phase 
defense lasted less than two homs. 'Fr. at 343441 (Boeket}. 

The jury recommended a death sentence, and on October 
II, 1994, the trial court sentenced Mr. Medellin to death. On 
March 19, 1997, the Texas Court of Criminal Appeals 
affirmed Mr. Medellin's conviction and sentence m an 
unrmblished OJ:>inion. 61A. 

'See Memorial ofMexico at 11-38 (Avena Case); see also Valdez v. State, 
46P.3d 703,710 (Okla. Crim.App. 2002) (fmdingthatMexico would have 
provided critical resources in 1989 capital murder trial ofMexicannational); 
Michael Fleischman, Reciprocity Unmasked: The Role of the Mexican 
Government in Defense of Its Foreign Nationals 1n Dmteii States Deatli 
Penalty Cases, 20 ARIZ. J. INT'L & COMP. L. 359,365-14 (2003) (describing 
Mexico's consular assistance in capital cases in Texas and elsewhere over 
the last several decades). 

"See, e.g., S.F. VoL IS at 113; VoL 16 at 205; VoL 16 at 286. 
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0 On April 29, 1997, Mexican consular authorities leamed 
Ul of Mr. Medellin's detention when be wrote to them from 0 
10 death row and promptly began rendering assistance to him. 
00 Memorial of Mexico, App. A~ 235 (Avena Case). 

On March 26, 1998, Mr. Medellin filed a state 
application for a writ of habeas corpus arguing, among other 
things, that his conviction and sentence should be vacated as 
a remedy for the violation of his Article 36 rights. In support 
of this claim, Mr. Medellin submitted an affidavit from 
Manuel Perez €ardenas, the €onsul 6eneral of Mexiea in 
Houston, explaining that Mexico would have provided 
immediate assistance if consular officers bad been informed 
of his detention. 172A-173A. 

-------

After refusing to grant an evidentiary hearing, the trial 
court denied relief. Without changing so much as a comma, 
the court adopted the State's proposed fmdings of fact and 
conclusions of law, including the State's argument that the 
claim had been procedurally defaulted or, in the alternative, 
that Mr. Medellin "failed to show [his] foreign nationality," 
").,..,k.,d star1di:ng'' to mise the Vienna 8on,ention elaim, and 
coUld not show that the violation affected the constitutional 
validity of his conviction or sentence. 46A-48A. On 
September 7, 200 I, the Texas Court of Criminal Appeals 
affirmed in an unpublished order. 33A. 

On November 28, 2001, Mr. Medellin filed a Qetition for 
a writ of habeas corpus in the United States District Court 
for the Southern District of Texas, arid on July 18, 2002, ari 
amended petition. Mr. Medellin again raised an Article 36 
claim. 

On June 26, 2003, the Distriet 8oort denied relief and a 
certificate of appealability ("CO A''), finding the Vienna 
Convention claim procedurally defaulted under "an adequate 
arid independent state procedural rule." 82A. In the 
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0 alternative, the District Court concluded that it was 
Ul compelled to deny relief by Fifth Circuit precedent to the 
0 
10 effect that the Vienna Convention does not create 
<[) individually enforceable rights, that no judicial remedy is 

available for its violation, and that Mr. Medellin could not 
show prejndice unless the Vienna Convention violation also 
qualified as a violation of a constitutional right. 84A-85A & 
n.l7. 

On May 20, 2004, the Court of Appeals also denied Mr. 
Medellin's request for a €6A. B5A. 'fhe GeHft feeegai:~:ea 
that Avena, which had issued snxce the District €ourt's 
ruling, had been brought on behalf of Mr. Medellin, among 
others. It also recognized that the International Court had 
held in LaGrand and reiterated in Avena that, first, the 
a);)!llication of nrocedural default rules to bar review of the 
Vienna Conyention claim on the merits violated Article 36 of 
the Convention, and second, that Article 36 conferred 
individually enforceable rights. It held, however, that the 
first holding "contradict[ed]" this Court's brief per curiam 
order in Breard v. Greene, 523 U.S. 371 (1998), and that the 
secono contravened its own IOii::ng Ill tlnited States v. 
Jzmenez-Nava, 243 F.3d 192 (5th Cir. 2001). It held, 
therefore, that it was bound to disregard LaGrand and Avena 
unless and until this Court or, in terms of the second holding, 
the en bane Court of Appeals, decided otherwise. 131A-
n~A 
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0 
w Because the United States lS party to the Vienna 
0 Convention and its Optional Protocol, the Avena Judgment 

constitutes a binding adjudication of the Vienna Convention 
rights of Mr Medellin and fifu other Mexican nationals. 
Although the Court of Appeals recognized the impact of that 
Judgment on Mr. Medellin's case, it held that it was barred 
by prior precedent from gtvmg effect to the Judgment. 

Hence, this Court should grant the petition in order to 
prevent me United States front br e'"uJri:ng its freely 
nndertiiken comrmtment to the mtemational community to 
abide by the Avena Judgment. This Court should also grant 
the petition in order to resolve the conflicts among this 
Court, the International Court of Justice, and other United 
States courts on the proper intemretation and armlication of 
+l.o' • • 

I. The Court Should Grant the Petition In Order To 
Bring The United States Into Compliance With Its 
Obligation To Abide By The Avena Judgment. 

A. I fie Court of Appeals Was Bound to Ghe 
Effect to the Avena Judgment As the Rule 
of Decision iu Mr. Medellin's Case. 

1. The Vienna Convention, the O(ltional 
l'l'otocol, and the t1J!£na .Indgment Are 
Binding International Law. 

The Avena Judgment is binding on the United States as a 
matter of international law for the simple reason that the 
United States agreed tliat it would be bir,ding. 
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0 The JUnsdtctwn of the lritematwnal Court of Justice is 
Ul 
0 based entirely on consent.11 Under Article 36(1) of the 
w Statute of the Court, the Court has jurisdiction over "all 
I-' matters specially provided for ... in treaties and conventions 

in force" ICI SIAIIITE, art 36(1) The 0Qtional Protocol to 
th6 lJimna CGIP.1ention constitutes a comprnmissocy: dause 
covering just such a "class of matters specially provided for." 
DAVID J. BEDERMAN, INTERNATIONAL LAW FRAMEWORKS 

242 (2001). The Optional Protocol provides: 

Dtsputes arising out of th~ interpretation OI 

applicatiOn of tile Convention shall lie within the 
compulsory jurisdiction of the International Court of 
Justice and may accordingly be brought before the 
Court by an application made by any party to the 
dispute being a l'art}' to the present Protocol. 

Gf!tianal I'rotgcgl, m. I 
Hence, by ratifying the Optional Protocol, the United 

States both gained the right to sue and agreed to be subject to 
suit in the International Court of Justice in order to resolve 
disputes with other parties to the Optional Protocol regarding 

'V'ienna: the "mterpretatwn ana apphcatwn" of the 

Convention. 12 Though neither the Umted Nabons Cliarter 
nor the ICJ Statute, both treaties to which the United States is 
party, provide the requisite consent, the binding character of 

--
11 Bafid J. Bederman st al., !-nte~nationallaw· ~ llaruJbaakP1r fudges. 35 
8'1'\J!}.Il'l 'I'RANSNH'L Loolll.!'Ol 'y 76,26-11 (2003) ("Bvecy matter that 
comes before the ICJ does so because of the consent of the litigants. The 
only question is how that consent is manifested. The Court does not- and 
canoot- exercise a mandatory form of jurisdiction over states."). 

12 Indeed, the United States was the first State to take advantage of that 
instrument, when in 1979 it sued Iran in the Intemational Court to eiilorce 
rights, among others, under the Vienna Convention, and founded the Court's 
jurisdiction in part on the Optional Protocol. See United States Diplomatic 
and Consular Staff in Tehran (U.S. v. Iran), 1980 I.C.J. 3 (May 24), 
reprinted in 19I.L.M. 553 (1980). 
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0 the Court's adjudtcabon m cases in which a State has given 
Ul 
0 consent is reinforced by both those instruments. Article 59 
w of the ICJ Statute provides that decisions of the Court are 
10 

binding on the parties to the case. And by Article 94(1) of 

the Charter the I!nited States uneguivocally agreed "to 
' 

G<lmpl~' >Nith the decision o£tbe International Court of Justice 
in any case to which it is a party." RESTATEMENT (THIRD) 

FOREIGN RELATIONS§ 903 cmt. g (1987). 

The rule of pacta sunt servanda - that parties should 

perform tl:leir treacy obligations in guod faith "lies at the 

core of the law of mternabonal agreements and is perhaps the 

most important principle of international law." 
RESTATEMENT (THIRD) FOREIGN RELATIONS § 321 cmt. a 

(1987). 13 Here, the application of the rule could not be more 
straightforwar<1· baYing agreed to submit disnutes involving 
the ~tielliia Com,en±ion to the Tnternational Court, th<: IJnited 
States must now abide by its adjudication of those disputes.

14 

13 See THE FEDERALIST No. 64, at 394 (John Jay) (Clinton Rossiter ed., 
1961) ("[A] treaty is only another name for a bargain[;] it would be 
impossible to fmd a nation who would make any bargain with us, which 
should be binding on them absolutely, but on us only so long and so far as 
we may think proper to be bound by it.") (emphasis in original). See also 
Am. Dredging Co. v. Miller, 510 U.S. 443, 466 (1995) (Kennedy, J., 
dissenting) ("Comity with other nations aod among the States was a primary 
aim of the Constitution. At the time of the framing, it was essential that our 
prospective foreign trading partners know that the United States would 
uphold its treaties, 1espect the general maritime Ian·, and refrain frem 

. . ., 
-o . }· 

14 See ROSENNE'S 1l!E WORLD COURT: WHAT IT IS AND HOW IT WORKS 67 
(Terry D. Gill, ed., 6th ed. 2003) (''Neither the Charter of the United 
Nations, nor aoy general rule of present-day international law, imposes on 
States the ob1igatjon to refer thelr ]ega) disputes to the Court but once 
conse:ot has been given, the decision of the Court is fmal and binding and 
without appeal, and the States parties to the litigation are obliged to comply 
with that decision."); see also La Abra Silver Mining Co. v. United States, 
175 U.S. 423,463 (1899) ("[A]n award by a tribunal acting under the joint 
authority of two countries is conclusive between the governments concerned 
and must be executed in good faith unless there be ground to impeach the 
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0 2. The VIenna Convention, the Optional 
Ul 
0 Protocol, and the Avena Judgment Are 
w Binding Federal Law. w 

The I Inited States Constitution nlaces the nower to make 
~eaties in the hands of the democraticall}' elected branches 
of the federal government. Article II, section 2, clause 2, 
provides that the President "shall have Power . . . to make 
Treaties." U.S. CONST. art. II, § 2, cl. 2. The President may 
do so, however, only "with the Advice and Consent of the 
Senate." Ja. For ffie Senate to grant consent, "two thirds of 
the Senators present [must] concur." 1a. I h1s strUcture 
ensures that the United States takes on international treaty 
obligations only with the clear support of the elected 
representatives of the American people. See generally LOUIS 
lliiNKIN, EO!Ul!GN AEEAIRS 6ND THP l!S CONSTITTITTON 36-
~~ ,..,~ .,, 1 OOt;\ -,· 

Under the Supremacy Clause, a ratified treaty has the 
status of preemptive federal law. 15 Hence, as this Court has 
long held, a ratified treaty 

ts a law of the land as an act of Congress is, whenever 
its provisions prescribe a rule by which the rights of 
the private citizen or subject may be determined. 
And when such rights are of a nature to be enforced 

" liUOgi«) v• • J· 

" Emphasis added, Article VI, clause 2, provides: "This Constitution, and 
the Laws of the United States which shall be made in pursuance thereof; and 
all Treaties made, or which shall be made, under the Authority of the United 
States, shall be the supreme I a:w oftbe Land· and the Judges in every State 
shall bo bound thereb)', an)' Thing in the Constitution or Laws of an}' State 
to the Contrary notwithstanding." See Sandra Day O'Connor, Federalism of 
Free Nations, in lNTERNATIONALLAWDECJSIONS INNATIONALCOURTill3, 
18 ( 1996) ("The Supremacy Clause of the United States Constitution gives 
legal force to foreign treaties, and our status as a free nation demands 
faithful compliance with the law of free nations.") .. 
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0 m a court of JUStlce, that court resorts to the treaty for 
Ul a rule of decision for the case before it as it would to 0 
w a statute. 
,p Edye v. Robertson (Head Money Cases), 112 U.S. 580, 598-

99 (1884) ("mphasis added) 

The treaty obligations reflected in the Vienna Convention 
and its Optional Protocol are entirely self-executing; they 
required no implementing legislation to come into force. See 
Hearing Before the Senate Comm. on Foreign Rei., S. EXEC. 

REP. Nu. 91-9, 9tst eong. at 5 (1st Sess. 1969} (statement of 
J. Edward Lyerly, Deputy Legal Adviser for Administration, 
U.S. Department of State). As President Richard M. Nixon 
stated when he announced their entry into force 

the [Vienna] Convention and Protocol ... and every 
article and clause thereof shall be observed and 
fulfilled with good faith, on and after December 24, 
1969, by the United States of America and by the 
citizens of the United States of America and all other 
persons subject to the jurisdiction thereof . 

.ll--u:;>.T./ , 10.), 
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0 B. Tile Court Should Ensure the United 
Ul States's Compliance with its International 0 
w Obligations. 
Ul 

Because the Vienna Convention and its Optional Protocol 

ar" fill!}' effectiYe as federal law, the Court of Appeals 

should have applied Avena as the rule of decision ill 

determining whether to grant a certificate of appealability. 16 

Given the United States's commitment to abide by that 

judgment, the district court's resolution of Mr. Medellin's 

VIenna Convention claim was nut just "dt:batable," bat 
plamly wrong. See Mzller-E! v. CockreU, 531 U.S. 322, 336 
(2003).17 For the same reason, there also can be no debate 

that "the ISSUeS presented are adequate to deserve 

encouragement to proceed further." Id. at 327 (citing Slack 
],1 McDaniel, 529 I I S 413, 484 (2000)). B)!' failing to issue 

the certificate, the Court of Appeals both erred as a matter of 

16 For example, in Wildenhus 's Case, 120 U.S. 1 (1887), New Jersey sought 
to try a Belgian crewmember who was subject to a treaty allocating criminal 
jurisdiction over sailors on ships in American ports between tbe local courts 
and tbe Belgian consulate. Assertmg a nght nn~er ffie treaty to try ffie 
crewmember, the Belgtan consUl sought a wnt oi habeas corpus. After 
noting tbat "[t]he treaty is part ofthe supreme law oftbe United States, and 
has tbe same force and effect in New Jersey tbat it is entitled to elsewhere," 
this Court held tbat "[i]fitgives tbe consul ofBelgium exclusive jurisdiction 
over tbe offense which it is alleged has been committed within tbe territory 
ofN~~ Jersey, we see no reason wh¥ he rna¥ not enforce his rights under 
the treacy h}': writ ofhaheas corpus in an~ proper court of the United States." 
120 U.S. at 17. Cf Sosa v. Alvarez-Machain, 124 S. Ct. 2739, 2767 (2004) 
(denying relief under Alien Tort Statute, 28 U.S.C. § 1350, in part because 
treaties at issue were not self-executing and thus could not "establish the 
relevant and applicable rule of international law''). 

" Should there be any doubt on this point, one neeu oiily loo!C to llie ueciSlon 
m United States ex rei. Madej v. Schom<g, 223 F. Supp. 2d 968 (N.D. lll. 
2002) (La Grand forecloses strict reliance on procedural default doctrine for 
Convention violations and tbus "undermin[ es] a major premise of 
[Breard]"). 
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0 federal law and placed the United States in breach of its 
Ul international obligations." 0 
w 
0' This Court should grant the petition in order to prevent 

the breach of treaty that would otherwise result from the 
Court of Appeals' error. To be sure, this Court does not sit 
to correct routine error. But the Framers gave treaties the 
status of supreme federal law and ·included cases ansmg 
under treaties within the federal judicial power precisely in 
order to enable tbis Court to prevent the lower courts of the 
t:Jnited States from breaching an intemational obligation by 
refusing to enforce a treaty or other intemational obligation. 
U.S. CONST. art. ill, § 2, cl. 1; art VI, cl. 2. 

As James Madison emphasized at the Constitutional 

Convention: 

The tendency of the States to th[ e] violations [of the 
law of nations and of treaties] has been manifested in 
sundry instances .... A rupture with other powers is 
among the greatest of national calamities. It ought 
theiefeFe te be effeemall~· pro¥ided that !19 pilli g£ a 
nation shall ha 'e it in its pev1eF te bring them en tile 
whole. 

11 See, e.g., IAN BROWNLIE, STATE REsPONSIBILITY, PART 1, 144 (1983) 
( ihe judicimy :md the cowts m:e mgans of the state and the) generate 
responsibility in the sa1ne ~ay as ffiher ea-tegeries ef efiieials."); see alse 
Arrest Warrant of II April 2000 (D.RC. v. Bel g.), paras. 75-76, 2002 ICJ 
121 (Feb. 14) (issuance of arrest warrant by Belgian investigative judge 
violated rule of customary international law recoguizing head-of-state 
immunity); LaGrand Judgment, paras. 111-15 (failure of U.S. State 
De2artment, U.S. Solicitor General, Governor of Arizona, and this Court to 
"take all measures at (their] disposal" to prevent execution violated United 
States's treaty obligation to abide by order of provisional measures); Iran v. 
United States, Case No. 27, Award No. 586-A27-FT, 1998 WL 1157733, 
para. 71 (Iran-U.S. Cl. Trib. June 5, 1998) (refusal ofU.S. courts to enforce 
Iran-U.S. Claims Tribunal award violated United States's obligation under 
Algiers Accords to treat Tribunal awards as fmal and binding). 
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0 1 THE RECORDS OF IRE FEDERAL CONVfflff!ON OF 1787, at 
Ul 316 (Max Farrand ed., rev. ed. 1966). Alexander Hamilton 
0 
w made the same point when he said that "the peace of the 
-....] whole ought not to be left at the disposal of a part," so that 

"the resnonsibilitv for an injury ought ever to be 

accompani eel with the faculty of nreventing it." THE 
FEDERALIST No. 80, at 476 (Alexander Hamilton) (Clinton 
Rossiter ed., 1961). 

To achieve that end, the Framers gave this Court the final 
anthmity to ensme enfureement ef 6llf treaty ooligatim1s. 

The treaties of the United States, to have any force at 
all, must be considered as part of the law of the land. 
Their true import . . . must, like all other laws, be 
ascertained by judicial determinations. To produce 
uniformity in these deterrnmahons, tliey ought to Be 
submitted, in the last resort, to one supreme tribunal. 

THE FEDERALIST NO. 22, at 150 (Alexander Hamilton) 

(Clinton Rossiter ed., 1961).19 

+his sase pl'esmts pl'ecisel¥ the circumstances in which 
the Framers expeeted tms Court to mtervme. Acting on 
behalf of the United States, the President, with the consent of 
the Senate, has agreed to abide by the Avena Judgment. But 
the Court of Appeals has concluded - in large part on the 
basis of this Court's own precedent- that the United States 
cannot comJlly. Left undisturbed, tliat uecJsJon woulo Be !lie 
kind of "national calamit[y]" against which Madison warned 

19 See also 2 THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON Tiill 
ADoPTION OF THE FEDERAL CONSTITUTION 490 (Jonathan Elliot ed., 2d ed. 
18& I) ("[T]Iie provisiOn lor J uifictiil powcr over cases ansmg under tteaties], 
srr, Will show the world that we make the faith of b:eaties a constitutional 
part of the character of the United States; that we secure its performance no 
longernominally, for the judges of the United States will be enabled to carry 
it into effect.") (statement of James Wilson). 
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0 because it would send a message to the world that we 
Ul preach, but do not practice, adherence to the rule of law. 
0 
w 
00 While the death penalty itself is not at issue in this case, 

the death IJenalty context makes the petition all the more 
comQelling. The next stej) in this case will be Mr. Medellin's 
execution. If there were any case in which this Court should 
not send a message to friends and allies that the United States 
is indifferent to its international commitments, it is this one, 
in which the Court would send at the same time a message 
that the Bt~ited States is indiffetent to httman life. 

. 
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II. The Court Should Grant The Petition In Ot det To 

Resolve The Confilcts Among This Court, The 
International Court of Justice, And Other United 
States Courts About The Vienna Convention And 
The LaGrand And Avena Judements. 

Io Breard v. Greene, 523 U.S. 371 (1998), by a brief per 
curiam order, this Court refused to stay the imminent 
execution of a foreign national who had been convicted and 
sentenced to death in proceedings that Virginia conceded had 
violated the Viei1Ila Comention, but who had been held to 
have procedurally defaulted the Vienna Convemion claim. 20 

The Court observed that the Convention "arguably" 
conferred an individual right that the foreign national, as well 
as the State party to the Convention, could enforce. Id. at 
376. It stated however that as a matter of intemationallaw 
absent a clear and express statement to the contrary, 
implementation of the Vienna Convention was subject to the 
procedural rules of the forum state. !d. at 3 75. Hence, the 
Court concluded, the Convention did not preclude the United 
States from procedurally barring Breard's claim. Id21 

20 By theBreard order, the Court demed four discretionary apphcations (two 
petitions for certiorari, an application for a bill of original complaint, and an 
application for an original writ of habeas corpus), on the eve of an 
execution, without full briefmg and oral argument, in carefully couched 
language. The opinion thus has limited prccedential value. See, e.g., 
Teague .... Lane, 489 U.S. 288, 29~ (1989) ("[O]pinions accompall)'ing the 
ck:nial gfcertWmri capngt have the same effect as decisions on the merits "); 

United States Bancorp Mortg. Co. v. Bonner Mall Pshp., 513 U.S. 18, 24 
(1994) (noting the Court's "customary skepticism toward per curiam 
dispositions that lack the reasoned consideration of a full opinion" even 
when issued on the merits). 

21 In the Breard order, this Court also suggested that the section of the 
Antiterrorism and Effective Death Penalty Act of 1996, Pub L. No. I 04-132, 
110 Stat. 1214 (1996) ("AEDPA"), now codified at 28 U.S.C. §2254(e)(2) 
(2002), would have barred review ofBreard's conviction and sentence as 
later-in-time federal law. Breard, 523 U.S. at 326. That issue does not 
affect this petition, however. Unlike Breard, Petitioner Medellin raised his 
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0 Smce the Breard order, however, the legal umverse has 
Ul 

fundamentally changed. In its 2001 LaGrand Judgment, the 0 
,p International Court expressly held, first, that, as this Court 
0 

had suggested, the Vienna Convention conferred rights on 
the indi:llidua] nation a] as wen as the sending State, and 
seeend, that tht:> appliGatiml g£ the fliGGoolll.'ai default dGGtrine 
to bar a Vienna Convention claim when the receiving State 
had failed in its obligation to advise the foreign national of 
his or her Vienna Convention rights, constituted a violation 
of Article 36(2) of the Convention. LaGrand Judgment, 
paras. 77, 90-91. Needless to say, tlus Court did not have the 
benefit of those specific holdings on the interpretation and 
application of the Vienna Convention when it made its more 
general observations in the Breard order. 

In the Allena h1dgrnent, tbe Tntemational Cm1rt of Instice 
feit~ed bgth gf thgse hgldings. Moregver, it did sg in a 

Vienna Convention claim in state post-conviction proceedings, filed an 
affidavit in support of the claim, and requested an evidentiary hearing, which 
the state court denied. Under these circumstances, section §2254(e)(2) does 
not bar a federal eYidentiacy hearing on Mr Medellin's daim &e, eg 
Mason v. Mitchell, 320 F.3d 604, 621 n.6 (6th Cir. 2003)(§2254(e)(2) does 
not apply where petitioner sought but was denied state court evidentiary 
hearing); Morris v. Woodford, 229 F.3d 775, 781 (9th Cir. 2000), cert. 
denied, 532 U.S. 1075 (2001) (same). Presumably for that reason, 
respondent state officials did not raise, and the Fifth Circuit had no occasion 
to decide, any issues concerning section 2254( e )(2). Even if that provision 
tnigbt somehow p1ove Ielevant in the futrne,mmeo\lei, it would remain the 
case that the issues that the Fifth Chcuit did decide will be faced again and 
again by both state courts (which would be bonnd by the Supremacy Clause 
to apply Avena and would remain nnaffected by any restriction on federal 
courts imposed by AEDPA) and federal courts (which would have to decide 
the questions presented here before reaching any alleged AEDPA bar). 
Finally. Petitioner res~ctfull;t submits that if 2rovided full briefing and 
argwnent, the Court would hold, in accord with Murray v. Charming Betsy, 
6 U.S. (2 Cranch) 64, 118 (1804), that the Congress that enacted section 
2254(e)(2) did not intend the United States to breach its treaty obligation to 
abide by the Vienna Convention, the Optional Protocol, and the Avena 
Judgment. 
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adjudicated htitioner 0 case that lvledeh1n 's own rights. 
Ul Specifically, the Court held that the United States had 
0 
,p violated Article 36(1) of the Convention by failing to afford 
I-' Mr. Medellin the opportunity to secure the assistance of the 

Mexican consul, and that under Article 36(2), the United 
States courts cmlld not appl}' the procedural default doctrine 
to avoid assessing on the merits the impact of the violation 
on the proceedings that led to his conviction and sentence. 
See Avena Judgment, paras. 128-134, 140 (257A-260A, 
263A). 

The Court of Appeals expressly acknowledged the 
holdings of LaGrand and Avena, and it fully appreciated 
their import. It concluded, however, that existing precedent, 
including the Breard order, prevented it from complying 
with LaGrand and Avena. 131A-134A. This Court should 
grant the p~:tition in order to resolve no less than three 
conflicts reflected in the decision of the Court of Appeals. 

First, the Court should grant the petition in order to 
resolve the conflict between, on the one hand, the common 
holdings of B~t;aul, £a6nmd, and k"ena that the Vienna 
Convention creates individually enforceable rights and, on 
the other, numerous United States courts' holdings to the 
contrary. On this issue, the Fifth Circuit held itself precluded 
from applying the holdings of LaGrand and Avena by prior 
nrecedent, this time its own. 133a (5th Cir. 2004} (ajJjJlying 
United State.~ l' Jimenez Nava, 243 F.3d 192,195-98 (5th 
Cir. 2001)). 

The Fifth Circuit is not alone. While at least one District 
Court has recognized an individually enforceable right, 22 at 
least ft= other 8o1:1rts ef Aweals and rmmereus ethel' 

22 SeeStandtv. Cityo[New York, 153 F. Supp. 2d417,427 (S.D.N.Y 2001) 
(finding that the Vienna Convention affords a private right of action to 
individuals). 
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0 federal and state courts have concluded that Article 36 does 
Ul 

not create such a right?' That conclusion is contradicted not 0 
,p only by the express holdings of LaGrand and Avena, but by 
10 this Court's own suggestion in Breard. 

-""cand the Court should resolve the conflict between 
this Court's order Ill Breard and the holdings of the 
International Court of Justice in LaGrand and Avena on the 
issue of whether Article 36(2) precludes the application of 
procedural default doctrines when the United States has itself 
failed Ill Jts ooligatlon of notification. ~n this issue, the Fifth 
Cucmt stated flatly that LaGrand and Avena "contradict" the 
Breard order. 132A. It held, however, that it did not have the 
authority to "disregard the Supreme Court's clear holding 
that ordinary procedural default rules can bar Vienna 
Conyention c1aims " ld It hdieved itself bound to follow 
that Q(:Gisillll ''u!ltil taught otbeJWise b}' the Snpr""'e Court" 
I d. 

23 See United States v. Pineda, 57 Fed. Appx. 4, 6-7 (1st Cir. 2003) 
(unpublished); UnitedStatesv.Duarte-Acero,296F.3d 1277,1281-82 (lith 
Cir. 2002); United States v. Emuegbunam, 268 F.3d 377, 392 (6th Cir. 
2001); United States v. De La Pava, 268 F.3d 157, 164-65 (2d Cir. 2001); 
Gorlfon v. Slate 863 So. 2d 1215, 1221 (Fla. ~003), State '· Marlin"' 
Rod1iguez, 33 P.3d267, 274 (N.M. 2001); Cauthem v. Stale,NG. M2QQ2 
00929-CCA-R3-PD, 2004 Tenn. Crim. App. LEXIS 149, *144-48 (Tenn. 
Crim. App. 2004); State v. Flores, No. 01-3322, 2004 Wise. App. LEXIS 
446, *4-5 (Wis. Ct. App. May 26, 2004); see also Mendez v. Roe, 88 Fed. 
Appx. 165, 167 (9th Cir. 2004) (unpublished)(ViennaConventionclairnnot 
col!llizable on federal habeas Jletition "because no clearly established federal 
law directs that Article 36's consular access provision institutes a judicially 
enforceable right"); United States v. Nambo-Barajas, No .. 02-195(2), 2004 
U.S. Dist. Lexis 6422, at *7-8 (D. Minn. Apr. 13, 2004) ("Eighth Circuit has 
not recognized an individually-enforceable right under article 36(b) of the 
Vienna Convention."). 
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0 Agam, the hlth Cucmt ts not alone. While at least one 
Ul District Court has applied LaGrand/' at least five other 0 
,p Courts of Appeals and numerous other federal and state 
w courts have concluded that the Breard order precludes them 

tTnm fo]]owing laGrand or baye simp]¥ ignorP:cllaGr_alld 25 

Finally, the Court should grant the petition in order to 
resolve the conflict between the Fifth Circuit and the 
Oklahoma Court of Criminal Appeals on the issue of whether 
the adjudication in Avena of a Mexican national's own rights 
must oe given effect m me tJnited States co lifts 
notw1thstandmg any mconststent Om ted States precedent. 
The Fifth Circuit failed to perceive a difference between 
La Grand, m which the International Court of Justice 
addressed the Vienna Convention in a case that was binding 
on]}l betwP.en German}?: and the ITnited States, and A~ena, in 
l.:vbich, aftei adjudicating M~ Medellin's 0'\1\lll rights, the 
Court gave a judgment that required the United States to take 
specific steps in his case. 131A-133A. By contrast, in 

"'See United States ex rel. Madej v. Schomig, 223 F.Supp.2d 968 (N.D. Ill. 
2002) (La Grand forecloses strict reliance on procedural default doctrine for 
Convent10n VIO!ai!Ons ). 

25 See, e.g., Villagomez v. Stemes, 88 Fed. Appx. 100, 101 (7th Cir. 2004) 
(unpublished) (without referring to LaGrand, holding Vienna Convention 
claim procedurally defaulted); United States v. Nishnianidze, 342 F.3d 6, 18 
(ist ei:J:. 2003) (same), Bm1F.1lekin P. Timrebnan-f!oope1, 346F.3d415,426 
(6th Cit. 2003) (same), Dmkes '· INS, 339 F.3d 609, 606 (3d Cir. 2903) 
(same); United States v. Sanchez, 39 Fed. Appx. 10, 11 (4th Cir. 2002) 
(unpublished) (same); Mckenzie v. Dep 't of Homeland Security, No. 
3:04cv0067, 2004 U.S. Dis!. LEXIS 7041, at *6-8 (D. Conn. Apr. 23,2004) 
(same); Nambo-Barajas, 2004 U.S. Dist. Lexis 6422, at *9 (same); Gordon 
v. State, 863 So. 2d 1215, 1221 (Fla. 2003) (same); State v. Escoto, 590 
S.E.2d 898,906 (N.C. Ct. App. 2004) (same); Valdezv. State,46P.3d 703, 
709 (Okla. Crim. App. 2002) (acknowledgingLaGrand, but holding, in light 
of Breard, Vienna Convention claim procedurally defaulted). See also 
Plata v. Dretke, No. 02-21168, slip op. (5th Cir. Aug. 16, 2004) (denying 
certificate of appealability in post-Avena case). 
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0 Torres v. Oklahoma, 142A-163A, the Oklahoma Court of 
Ul Criminal Appeals recently recognized that prior precedent 0 
,p cannot control in the case of a Mexican national subject to 
,p 

the Avena Judgment. 

In Torres, the Court staj'ed the execution of a Mexican 
national subject to the Avena Judgment and, in accord with 
that Judgment, remanded the matter for an evidentiary 
hearing to determine the prejudice resulting from the Vienna 
Convention violation. Though the Torres order did not set 
fonll tb:e eoun's reasoning, the concaning and dissenting 
opmwns make 1t clear that, but for the Avena Judgment, the 
Court would have held the Vienna Convention claim 
procedurally defaulted.26 142A-163A. However, as Judge 
Chapel stated in a concurring opinion, and the majority 
presumah]Jl recognized, ''this Court is bound by the Vienna 
Con:uenti011 and Optional Erotoco]" and hence require<l to 
give full effect to the Avena decision. 147A, 150A. Thus, 
although the Oklahoma Court's own precedent would have 
required that it disregard LaGrand in favor of Breard's 
treatment of procedural default, the Oklahoma Court was 
now 5ouno to follow, as a matter of federal law, tll.e holding 
in the Avena Judgment that Torres's Vtenna ConventiOn 
claim could not be procedurally barred. 153A & n.21. 

By the Avena Judgment, the International Court of 
Justice detP." 11ined the rights of 49 Mexican nationals Ill 

addition to Me~~r~ Torre~ and Medellin Thus , in 49 more 

cases, United States courts will face the question on which 
the Court of Appeals here and the Oklahoma Court of 

26 Hours after the Court of Crimina) Appeals ruled, Governor Brad Henry 
"ommuted Mr. Torres's sentence to a term of life without Earole, stating 
"[u]nder agreements entered into by the United States, the ruling of the ICJ 
[in Avena] is binding on U.S. courts." Press Release, Office of Governor 
Brad Henry, Gov. Henry Grants Clemency to Death Row Inmate Torres 
(May 13, 2004), http://www. governor. state. o k. us/ 
display_ article. php?article _id= 30 1&article _type= 1. 

26 

2JDC05044 

AA01313



0 
0 
Ul 
0 
,p 
Ul 

• • 
Cnmmal Appeals spilt whether Avena's adJUdJCatwn of the 
Article 36 rights of individual Mexican nationals must be 
given effect in United States courts notwithstanding tbe 
Breard order or any otber inconsistent United States 

Each of these issues will be faced again and again by 
both state and federal courts addressing applications by otber 
Mexican nationals whose rights have been adjudicated in 
Avena and other foreign nationals seeking to invoke the 
authority of Avena and La Grand. This Court should grant 
the petition m order to resolve the disablmg confhcts over the 
proper legal rule and thereby free United States courts from 
the straightjacket that, they erroneously believe, requires 
them to breach the solemn promises made by this country's 
elected representatives in the Vienna Convention and its 
Optional Protocol See Tennard F Dretke, 124 S Ct 2562, 
2569 (2004) (correcting tbe legal standard on certiorari 
review of denial of a COA); Miller-El v. Cockrell, 537 U.S. 
322, 341 (2003) (same). 

III. The Court Should Grant the Petition To Ensure 
International Judiciiil Comity and Uniform Treaty 
Interpretation. 

Even if the Avena Judgment did not constitute an 
adjudication of Mr. Medellin's own rights to which United 
States cmuts are obligated to give effect as a matter of both 
international and United States law, the International Court's 
rulings in La Grand and Avena should be given effect in the 
interest of international comity and uniform treaty 
interpretation. 
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A. 1 he Court Should Grant the Petition in the 

Interest of International Judicial Comity. 

This Court has long promoted the goal of comity between 
the courts of different nations. See. e.g .. Hilton v. Guvot. !59 
ITS I 13, 164 (1895) In a world of enormous economic 
interdependence and regular international travel and 
migration, the courts of more than one nation will frequently 
have jurisdiction to address disputes arising from any given 
course of events. RESTATEMENT (THIRD) FOREIGN 
RELAIIONS § 421 (1987). As a result, our courts will 
frequently have occaswn to accord respect to proceedmgs m 
another State's courts. That respect can take a variety of 
forms, including the recognition of a foreign judgment, see 
Hilton, 159 U.S. at 164; forbearance from adjudicating a 
given case in favor of more efficient proceedings before the 

courts of a foreign country, sgg Pipgr 4ircraft QJ. v. ~ey1w, 
454 U.S. 235, 254 n.22, 257-61 (1981); forbearance from 
exercising jurisdiction in recognition of the greater interest of 
a foreign country, see Hartford Fire Ins. Co. v. Cal., 509 
U.S. 764, 818-19 (1993) (Scalia J., dissenting); and 
forbearance from mterference by antlsmt mJunctJon wllh 
proceedings in the courts of another country, see Gau Shan 
Co. v. Bankers Trust Co., 956 F.2d 1349, 1354-55 (6th Cir. 
1992). See also Mitsubishi Motors Corp. v. Soler Chrysler
Plymouth, 473 U.S. 614, 629 (1985) (enforcing agreement to 
arbitrate befgre fmeign arbitral tribunal); Thg lJ:rgmrtn v. 
Zapata OffShore Ce., 407 U.S. 1, 8 9 (1972) (enfereing 
agreement to litigate before foreign court). 

This "comity of courts" cannot be confined to the 
judgments and proceedings of national courts. As many have 
remarked, the subject matter and frequency of mternatlonal 
adjudication continue to expand. See, e.g., DietJnar Prager, 
The Proliferation of International Judicial Organs, in 
PROLIFERATION OF INTERNATIONAL ORGANIZATIONS 279 
(Niels M. Blokker et a!., eds., 2001 ). As individual States 
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contmue to entrust the resolutiOn of specific categones of 
disputes to international tribunals, national courts will need 
to extend the same respect to those tribunals. 

This case presents the most compelling opportunity 
possible for according judicial comity to the ruling of an 
international tribunal. Not only has the United States agreed 
to the jurisdiction exercised by the International Court of 
Justice, the most important court in the international legal 
system, but that Court, in rendering its judgment, has itself 
sought to engage the United States courts in a collaborative 
JUdiCial enterpnse. Specifically, tliougti that Court had 
jurisdiction to grant Mexico's request for armulment of the 
convictions and sentences, see Avena Judgment, para. 119 
(252A-253A), it chose not to do so. Instead, the Court 
ordered that the J Jnited States cmlrts themselves conduct 
review and reconsideration of the comrictions and sentences 
tainted by the violations, in accord with the criteria laid down 
in the judgment, and then fashion relief for any prejudice. !d., 
para. 153(9) (274A). 

"If an international tribunal recognizes the importance of 
the national courts of the countries wtthin !ls Junsdtction as 
enforcers of its decision, it is inviting a kind of judicial 
cooperation that melds the once distinct planes of national 
and international law." Anne Marie Slaughter, A Global 
Community of Court<, 44 HARV INI'L L.J I 91, 194 (2003); 
see also Anne Marie Slaughter, Court to Court, 92 A.M J 
INI'L L. 708 (1998). This Court should accept that invitation 
by granting the petition to ensure compliance by United 
States courts with the "authoritative interpretation of Article 
36" pronounced in the LaGrand and Avena Judgments. 
lorres v. Mullm, 124 S. Ct. 919,919 (2003) (Stevens, J.). 
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0 B. I his Court Should Grant the Petition to 
Ul 

Ensure Uniform Interpretation of 0 a 
,p Multilateral Treaty. 
00 

Ibe parties to a trea!jl should be presumed to intend a 
unifomJ interpretation in a11 jurisdictions in urhj~h the trea:cy 
may apply. Olympic Airways v. Husain, 124 S. Ct. 1221, 
1232 (2004) (Scalia, J., dissenting). Here the United States 
and some 44 other signatories to the Convention also agreed 
to submit disputes concemmg the interpretation and 
application of Ille treaty for omomg aOJUOicafion oy ilie 
Intematwnal Court of Just1ce. Surely those parties' 
agreement to that single forum strengthens the presumption 
that the parties were looking for a consistent interpretation of 
the treaty provisions. It follows that a State party to the 
:\l1enna Conllention should defer to the :intP:rpretation of the 
Geiwentien by that GOOl't especial!~', needless tg say, ¥.•hen 
that State is not only party to the Convention, but party to the 
very case in which the Court issued the interpretation. 

Again, the Avena Judgment confirms that the 
Intematwnal Coun recognized its own responsibility to 
ensure uruform mterpretatwn of the treaty. I he Court stated 
that it had approached the case "from the viewpoint of the 
general application of the Vienna Convention" and advised 
that its interpretation and application of the Convention 
would appl;¥ in an¥ fi1ture cases be:hveen parties to the 
Genventi(IB. See Awma Judgment, pai"a. 151 {26!lA-2'tOA:}. 
Again, therefore, this Court should reciprocate by granting 
the petition in order to ensure that United States courts abide 
by the Court's authoritative interpretation of the Convention. 
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The Court should grant the petition for a writ of certiorari 
to the United States Court of Appeals for the Fifth Circuit. 

Dated: New York, New York 
August 18, 2004 

Gary Taylor 
P. 0. Box 90212 
Austin, TX 78709 
(512) 301-5100 

Mike Charlton 
P.O. Box 1964 
El Prado, NM 87529 
(505) 751-0515 

Respectfully submitted, 

Donald Francis Donovan 
Counsel of Record 

Catherine M. Amirfar 
Thomas J. Bollyky 
DEBEVOISE & PLIMPTON LLP. 

919 Third Avenue 
New York, NY 10022 
(212) 909-6000 
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SCOTT W. EDWARDS, ESQ. . . / 
~2 State Bar No. 3400 2'·'' r •' R I 6 P~!o ~: 26 729 Evans Ave., Reno, Nevada 89512 l-c,u 1r1 

(Jj ~~;}.'. -~ ROfJ.\ I iYT\r ~ 'n 

~ L.t623 "'"''-'· lf%!';y State Bar No. BY Ul 216 E. Liberty St., Reno, NV 89501 
~5 (775) 333-6633 ,..1:FfJ i y I 

Attorneys for Petitioner, SIAOSI V ANISI 
f. 

7 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

8 IN AND FOR COUNTY OF WASHOE 

9 SIAOSI VA NT«T 

10 case No. 'U::> J() 

II vs. Dept. No. 4 

12 w ~ ~n~~·. ~X ~t~t~,~~~?~ fili' A T'U DVXf AT TV£"' A Cm 
=u~wv ...,_ ., 

·~ 
Respondents. 

14 I 

15 REPLY TO STATE'S RESPONSE TO MOTION FOR PROTECTIVE ORDER 

16 Siaosi v ams1, hls :SCUITW. EDWARn« and~ 

17 QUALLS, hereby replies to the State's response to his Motion for a protective order covering all 

18 confidential materials falling under the attorney-client privilege and those materials covered by the 

. . . ~ •'- .~ 
_, 

17 WUi"- Ull>t~p•J 1~ wau.o a.uu u~~u ul' 

20 authorities, all documents and papers on file herein, and any oral argument deemed appropriate. 

21 DATED this ((p'f1ay of M~ '2005. 
~ / '")'") ro:-

" ",/__....- 7./ ./ :-... 

23 ~'/ m8,ESQ 
\. -~ _;:y ~ 

u- lAS L.. ~~~LS, ESQ 
24 State Bar No. 3400 State Bar No. S23 

729 Evans Ave. ~~~~ast Liberty St. . 
25 Reno, Nevada 89512 ' 

Nevada 89501 
(I/'J) /i V IJ) 

LO 
Attorney for Petitioner, Attorney for Petitioner, 

27 Siaosi V anisi Siaosi V anisi 

28 

2JDC05504 

AA01320



., 
' • • 00 

m 
:0 
i-''1 
1./l 

MEMORANDUM OF POINTS AND AUTHORITIES 

1-'· 
w2 The State's response to the motion for protective order is largely misdirected. The State 

~. m", ' ~ . 0' 
,y argues mal mer~ c ll!',ll< <U a y . \' >/' 

0 
Ul4 This is not an issue raised by Vanisi in this matter. Therefore, it is not necessary to argue this point, 
Ul 

~5 as Vanisi is not asserting a constitutional right to a post-conviction proceeding, but violations of his 

f.. ~1 riahto ~t th?. trial and annellate level. Snecificallv. as relevant to the instant Motion, 

7 V anisi 's rights under the Sixth Amendment are at issue. See Bittaker, infra. (Incidental[y, V amst s 

8 Fifth and Fourteenth Amendment rights also overlap in these matters.) 

9 The State has argued that the case ofBil:t!lker v. Woodford, 331 F.3d 715 (9th Cir. 2003), 

10 relled upon by v anisi in nis Mmion, was " ' 
·~o . \ """"' , . ""-"' ' 

11 whether a decision by the Ninth Circuit Court of Appeals is "wrongly decided" is not a matter within 

12 this Court's discretion or jurisdiction. Bittaker involved a requested protective order covering 

10 ~" ~..;.,:l~n~A ' ;n th" : of a Sixth Amendment claim raised in a 
·r 

14 federal habeas petition. This Court has previously acknowledged in this case that, on matters of 

15 federal constitutional law, decisions of the Ninth Circuit are controlling over this court, as well as 

16 all state courts within the junsdicuon of the Nnill1Urcun. l urru tmamgs ancrc-on ' 

17 Competency Hearing, February 18, 2004.) 

18 The State also argues that the decision in Bittaker was "clearly limited ... to actions arising in 

. , m. ' r >7 .. .+ .. 701 ".7-' t77f..i Th;o;< · 'nnt o trnP 
17 1 .-uua. \"'"'" > -, ' ''b 

20 Indeed, the Bittaker decision, at 331 F.3d at 726 explains just the opposite: 

21 [W]e hold that the scope of the implied waiver must be determined by the court 
imposing it as a condition for the fair adjudication of the issue before it. 

77 
1.-1 Th" Rittaker Court further exolains that both state and tederal courts have the power w nmn me 

23 
scope of the waiver involved in litigating any discrete issue: 

24 
The power of courts, state as well as federal, to delimit how parties may use 

25 information obtained through the court's power of compulsion is oflong standing and 
well-acceptea . 

.00 
I d. (citations omitted.) 
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Finally on this point, the Bittaker Court explained the importance of a court's (be it state or 

federal) power to limit the use of sensitive information: 

'' ' ' ' · c. __ tro.-1~ 

.~: -1 Cl. .~ ''] •nnu ~tho:::' __ ;fth~v l ~1, ::~·;\,; ·In 

limit the use parties could make of sensitive information obtained from the opposing 
party by invoking the court's authority. 

h ld. 

7 

8 

9 

IV 

11 

12 

14 

15 

A loo the Stateauotes Wardlei~Ih v. SecondJud. Dist. Ct., Ill Nev. 345, JJ'I, ~~;IJ t'.La JJ~u. 

1186 (1995), "where a party seeks an advantage in litigation by revealing part of a privileged 

communication, the party shall be deemed to have waived the entire attorney-client privilege as it 

relates to the suoJeCl maner or mal wu;Lu """ 
. ,. , . , 

'' A\ T4 .,. 

that the State is misguided here as well as to the request at issue by Mr. Vanisi. Wardleigh stands 

for the position that a waiver of part of a privileged commuuication under the attorney-client 

re<>ardin!! the subiect matter. !d. This is a 

somewhat unremarkable legal conclusion. Indeed, it is hardly applicable to the issue at hand. As 

the Wardlei@ Court explains in the next paragraph after the language quoted by the State: 

In other words, "where a party injects part of a commuuication as evidence, fairness 
16 demands that the opposmg party oe auowea to ex · :me wuu"o 

17 Wardleigh, 111 Nev. at 355, 891 P.2d at 1186 (citation omitted). 

18 Unlike Bittaker, Wardleigh does not address the use of sensitive information in other 

,. ,. . ·· M V .. 
'thP <Om" r. amSJ 

17 r 

20 is not attempting to limit the State's use of the sensitive information in the post-conviction habeas 

21 proceedings at issue. Further, V anisi is not attempting to use only part of the information in question 

?? onil hill" th" rest from the State. Accordingly, Wardleigh is inapposite to this matter. 

23 On the merits, the State Offers no legal basisToroenying me • TUC UICUI J Ul UIC 

24 necessity for a protective order is simple. Mr. V anisi had a constitutional rightto effective assistance 

25 of counsel at trial and on appeal. In order to prove that he was deprived of those rights, Mr. Vanisi 

£D Will nave w 

27 

28 

" ~ M l.o lfrnm '· ' ~ bv the attomev-
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client privilege, the work-product doctrine, the privilege against self-incrimination, or other 

1-'· 
i:-.:2 privileges. But since these disclosures are effectively compelled as a result of the deprivation ofhis 

~ . " . n .. "' _, . . . 
(J" lll;;l!L"~ l' " ' " ·r 

0 
Ul4 disclosures in any proceeding other than the habeas proceeding itself, such as in a re-trial or in a 
Ul 

05 
.....] 

separate prosecution. This rather obvious analysis is the basis ofBittker v. Woodford, 331 F.3d 715, 

li 722 (9"' Cir. 2003) (en bane). unon which petitioner relies. Accord Osband v. Woodford 290 F.3d 

7 1036, 1042-1043 (9"' Cir. 2002). 

8 The State argues that petitioner is attempting to use his privileges as both a sword and a 

9 shield by raising claims of ineffective assistance but baring the State from using the evidence upon 

IV wnicn me ctairns are-oaseu:~'" , . 
. . ' ' <ll J )• 1111> 1> 11Ul~ 0. 

11 it clear that the relief sought is only an order that prevents the State from using any otherwise 

12 privileged information against Mr. V anisi in the event of a re-trial ofhis case md from disseminating 

1'1 thot. 'tn nthPr• dhot •11 use it m. SeeOsband 290F.3datl042. The 

14 relief sought does not attempt to prevent disclosure, as so limited, to the district attorney for the 

15 purpose oflitigating this habeas proceeding. The State's arguments on this point do not address the 

16 actual position taken byme petitioner and they theretore do notTorm aoas1s ror ueniru or me motion. 

17 As for the State's position on the limitation of dissemination to the press, there is not much 

18 need for discussion. The petition has been filed under seal. Accordingly, it is not currently available 

..... , - •• J;L . +h . •aoT nf'thP ~nhl;e -- rlnf'O nnt hovf' 'tn thP , ao ar r 

20 same. The Motion for Protective Order filed by V anisi simply seeks to prevent the State from future 

21 dissemination of the sensitive information to the press. 

?? ~ .. e reasons the motion for a protective order should be grmted. 

23 Ill 

24 

25 

""0 Ill 
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WHEREFORE, based on the foregoing points and authorities, petitioner V anisi respectfully 

requests that this Court grant a protective order regarding the privileged information at issue, as set 

(13 
0 

torth herem. 

014 
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0 
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-n1 
DATED this v.Jl day of 

/ ---;-__. 
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S~OlJ EU\\ ARDS, ESQ 
8 State Bar No. 3400 

729 Evans Ave. 
9 Reno Nevada 89512 

(775) 786-4300 
10 Attorney for Pel!t10ner, 

Siaosi V anisi 
11 
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THOMAS L QUhlLS, ESQ 
State Bar No. 8623 
216 East Liberty St. 
Reno, Nevada 89501 

Anomey wr YemJOner, 
Siaosi V anisi 
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i-''1 CERTIFICATE OF SERVICE 
1./l 
1-'· Pursuant to NRCP 5(b), I hereby certify that I am an agent ofthe law offices of Thomas L 102 
~ .... ' • .. _ 
oj {.,/UalJS, allQ tnalllJrUU> U<UC, l o~• • ~u UlC lUl' "~l"J w ~•u -r 'J 

0 
014 Protective Order on the party(ies) set forth below by: 
Ul 

~5 
Placing an original or true copy thereof in a sealed envelope placed for 

"' -;, · ~nd · · in the United States mail at Reno Nevada postage 
· followin<r ordinarv business practices. 

7 
Personal delivery. 

8 
Facsimile (FAX). 

9 . ' 
teaerru J:oxpress or omer ovem1~m uc;uvt:Jy. 

10 xX Reno/Carson Messenger service. 
11 

12 addressed as follows: 

'" -r. . 
App~llate Deputy District Attorney 

14 50 W. Liberty St., #300 
P.O. Box 30083 

15 Reno, Nevada 89520 
-

16 Nevada Attorney General 
I 00 N. Carson Street 

17 Carson City, Nevada 89701-4717 

18 
\(o -rv: t-4 lk-/2_£ \--\ --./J -" - ')()()~ 

D' Vfi 1 GU llll> UUJ 

/ / }/ / 

20 / ~ //~ 
21 'I'' ...... /_-
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'·-> :0 I CODE: 1960 FILED ~E:IStC.. 
<t<O> SCOTT W. EDWARDS, ESQ. li:fw~.= 

!~-~ > 2 . Statt' Bar No. 3400 
Z007 MAR 28 Ali~ E: 729 Evans Ave., Reno, Nevada 89512 

3 (775) 786-4300 r--

~ ~AS L. QUALLS, ESQ. _l<tJNALD A':"'" • ~~,., 
5~ q ;;~at~.n:u: NO. i'H>LJ 

BY f/j/J_;j/ (,ffi .cl6 E. L1berty St., Reno, NV 89501 
"' 5 (775) 333-6633 I'[J[~ y ' !},"' 
L~ Attorneys for Petitioner, SIAOSI VA NISI ~c 

oo :> 6 I 
'"' 0 ;;-- ..... u ' I 
) .... til 

·· L 0 7 TN TJ:rli' 'T 
"u-•· •nLi:!U\.ILUI'.NJJ:VADA JtllUJ !otot.:; ... _ -·~"~"--· 

.o .... "'~ ·n.o:::ltr, 
s IN AND FOR COUNTY OF WASHOE 

9 SIAOSI V ANISI, 

HI Yeti honer, " CaseNo. II> 

jl vs. Dept. No. 4 

12 WARDEN, Ely State Prison; 
and the STATE OF NEVADA, DEATH PENALTY CASE n 

14 I 

15 MEMORANDUM OF LAW REGARDING MCCONNELL ERROR 

16 Petitioner Siaosi Vanisi, through his counsel hereby presents this M< . ~- ,-,fT 

, u•oo ;,,"" u• uOW me msLant case IS auectea tlyme decision of McConnell v. State and its ' -
18 progeny. This Memorandum is made and based upon the attached memorandwn of points and 

19 authorities, exhibits, all documents and papers on file herein, and any oral argument deem<"d 

20 lll2NODriate. 

21 DATED this z(; day of (If~ , 2007. 

~.L 22 
~~ ~ 

/ ~~ 

.!: rll , !--· SJ.l 1'\LL:;, J:<.:;(..! 24 si;;~ Bar~N~.' 34o(t' D.:>v State Bar No. 8623 
729 Evans Ave. 216 East Liberty St. 

25 Reno, Nevada 89512 Reno, Nevada 89501 
(775) 786-4300 (775) 333-6633 

26 
Attorney for Petitioner A fr .. 

27 S iaosi V ani si Siaosi Vanisi 
, 

28 
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_ill' 
I 

MEMORANDUM OF POINTS AND AUTHORITIES 
:0 
1-'· 
1./l 2 I. 

Introduction: The McConnell Decision Applies to Vanisi's Case. 1-'· 
10 

In Claim Two in his Sunol "to .. .. _ . '"·. ~ 3 

; <-Orpus teost-Conviction), .... ~· 0 A .. 
' •ua,: vne ot the Three Aggravating Circumstances Found in this Case: That the 

0 . -· 
Ul 
0' 5 

Murder Occurred in the Commission of or an Attempt to Commit Robbery, Was Improperly Based w 
,p 

6 
upon the Predicate Felony-murder Rule, upon Which the State So~J.g_ht_and m 

~-"' R: ,._r 
q· --7 Murder Con in u; 

, ru•u rouneenm Amendments to the United States ·- -· 
8 Constitution." 

9 
It was also set forth in the Supplement that the record shows Mr. V anisi was charged in 

"' •.. :~, u•uruer m me !Irst degree, a violation 
')(\(1.')1 (I -·~ ""u .<.VV.vJV ana NKS 

·-
11 193.165, a felony, in that: 

12 
the said defendant during the course of and in furtherance of an armed robbery did 
willfully and unlawfully murder Sergeant George Sullivan in that the said ri ,f', :ri 13 
onorabont · n:Jam>, '~-:::.. r.:>ergean~eorgeSullivan ah1m1an_ 
being, in the · .<Jt, . =• armeu rouoery ... ,. 

(TT, Vol. VI, 1009). 
15 

Further, the record shows that when the jury imposed a death sentence for the murder, it 16 

· ~ ircum~es: (I) the murder occurredin.th rn' 

... -~ +< 
.£ 17 ·-- ~=· 

-,, -· ~" W« !fJt 

to commit robbery; (2) the victim was a peace officer engaged in the performance of his official 18 

duties, and the defendant knew or reasonably should have known the victim was a peace officer; and 19 
(3) the murder involved mutilation 

~v 

1 ne mcmsion of this first aggravator: that the murder occurred in the commission of or an 21 

attempt to commit robbery, which is based upon the predicate felony used to find felony murder, 22 

23 
brings rise to the claim at issue. 

TnMrr 
, ·~v .,~ •. lV'T.J, lU.:> r.Jd oU6 (2004), rehearing denied, 121 Nev. 25, 24 

I 07 P.3d 1287 (2005), the Nevada Supreme Court found that "it is clear that Nevada's definition 25 

of felony murder does not afford constitutional narrowing." McConnell, 
102 P.3d at 622 26 

= __' 
aSIS~ -

28 

? 
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