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wurder, La., that T24 xurders verg coumitted vnile ippellane wags
tnqaged in uhe comalszion op , robbary, s 200.433¢43.
Appallana A49arts further that the recard danonatrages that he dig
Dot form the faveny ts ok thy vicxins yned) Aftar the viciag
vere dead. Appellunt arques *MAT the seatencing pasel reweved the
“aly Basls: for the canviction of Eirst deqren marder vhan it
failed to find a0 on AgYTavating mcmtufn that thg murders

the murders ware FRidow and mativeless. Appellant assexts thae
the sentancing panel in essence tcquiteed hin of having comnitted

mum, and vitheut ipecitying any basis for the finding or¢

£irst degres muxdar. 1 cAnvassing Appallant, hevever, the

district caure Sazned ts rely Salaly on the felany murder theary
. 3

’{'...Wj L

fuch & ) led of vime siwply beesuse ha er she 1
f'::l'-uuto; Wm Yo allegadiy has a cantlice at LM:::‘-;‘
Qthar defendants bave pevisioned fer raliae in propax parsen

ralaed. We conclude that Jppallant cannet deacnatrate causs fop
the unressonable dalay in 4 case.
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 Appellant
Asserted ty ong palicy officer that bBe formed the [ntene Aftar the

mrders - verg cumm{iiad. Hovaver, duxring his wape racorded

canfassion, ne i3serted chat he forned mhe intant te ron bezace

Conmitking tng urders. e uestlan af quiie Vas nat hefare the
Santancing Panel whan iy detarninggd ROk £9 rely on the pleaded

and than the Burders wary randog And mativelens, coule ») feund in
tha same cage. Thas, the panel slacted e fing tha randem and
Mtivaless factor, and nog te £ind the factor that the crime vas

the murders during tng Coures of a rebbaxy, Indeed, appellanc

the avidanea. Timally, thy sentencing panel mw‘z“
TequAINg, T JeS1313E Nad fo afzect upen, tha datarminatian
that appellant vay sullty of glrse degree surder, as ha selemnly

declarsd at the ting af entry of his quilty plaa. n-{-. svan ir
tppallant seuld estabiigh €iUuSe for having ralsed this slaim in

19
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such & tardy faahien, Appallant cypnge demonstrace oTTAY op
prejudica sufflicient %0 axcuse nig Preceduzal dafayle,

Appallant nexe contanded thag tag three judge panrel wag
wnconseitutfonal becausy ippellant had ne SPPeTtuniey ta valr dire
tha panel Rexbary, bacause tha Nevada Coruticutlian does pec
Provida far a three Judge districe €oUZt, tha panels arg unfalrly
blased {n faver Y 'r-turning & death pamalry ang theare are no

caald have heen Prasanted {n ppellant’s direce Appeal. Appellane
haw n-t-ut;huah-l eausa for nag having raised thiy fssue {1 nis
direcs lp'p_l;ul. Rarther, tenig SAUZS has  rejeeted sinilar
challanges te three judqge panals, 1as nir? v. shu,, 118 ¥av,

mative {g incenstitutionally Vague and irrutiesal, inparuissivly

& great riak of deamy 9 mare . than  ene poxsan ias
uncanstitutisnally vague ind {rratiemsl, could net be ipplied to
the Zacte af thia case, and wvas nay supperted by subsktantial
evidence. Altheugn Appallant has sensvhat esxpanded his akencks on
the vn'uu.tr of the agqyrwvating and sitigating facters, vs neca
thalk va axpressly €onaidered the validity of these Lagtors ta the
F3cts of thls case, and found bath to be canstitutlensl and wvell
Sipported by the record. Xoran V. Stata, 103 Wev. 114, 734 ¥.34

11
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712 {1987}, ouy priaz deterninating i, the lavw af g, case, and
Appellant hag not demonstraeed ARY baals fap gup 2ot applying enat

doctrine tg tpg 3pecific facey of thls casq. 29 Hall v, Staea,
1 Bev. 114, 3534 .32 797 {13713},

8 Sentaneing pangl Wist find ug , Mtigating circunatance any
mAttay thac 14 Frasenced in wleigavion, ™is tasuq vag raisad in

Tensining contentidas, ang tRAt Ve found thex te ha witheuk merit.
Thas, eur rejection 9f this claim i4 the law af this cage. Hall
V. Stata, 31 Fev. 14, 339 p.24 799 (1873} _

is false; the Pnal censidered the wvidenca aof appellant’s
ht-u.mti-nmuna-y-urwahn. but 21d new £ind {t Lo ba
aitiqueing in wpiy CAZe:  Altheugh tng santancing panel wvas
Fequired to consider al) witigating svidencs brusentad, nething in
Stats or federsl Lav raqiiyed ehy santsnaing p.:;l ta find whe
evidancs to be 4 Aitigating elrcunstance. A%A Parkax v. Dugger,
438 0.8, 308 (1993 {death penalvy- Vphald whare recoxd

profiexnd mitigating evidencs) ; GR. Wilsan v, State, 103 Nay. 119
772 F.2d 3533 (1%83) ¢a MMAtencar cannet refuse to conaiday
ralevant meiqaeing avidance). Indeed, in a case clesaly
amalogqons za thig aise, this coure spesifiqally rejectst tha
AryImant that a1 santenser sust find all prasented micigaxing
evidencs ta pe a nitigating cireumstance. Farnar v. fuacs, 194

12
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Nev, 413, 703 P.2d 149 {1385} (untancinq Pinel vag ngy :
ta find dafandane ‘g ¥anfal {apairmens a I.i.u.qltlnq clrevagtance
vhere the racerd denongtraeay that the Fanal nad <oniidered theg

avidency ang vas avarq qf tha lawv), Thus, Ppellant canpoe

Prelecution had o duty e Fresent evidanc, of mitiqacien on
Appallant’s behalg despity Appallant+y Steadfast refusal co

'p:ucm_: such avidence ¢n niy o behalf. appallane Azsaxts that

this tssne cayly have besa PEusantad ip Lppallant’y dipsct appaal,
bt wag nay, Furthay, the PAlel wan avare oL appallant’sy hiscory
ard of hig Lntountiun: counsel’ s Astartion et hag Eore
aphasis beon pliceq on thase facts the Penalty would not have
beel imposed ig speculatien, ad 1s nok supported by the recard in

this casa. Agpellant Staadrfaanty, Xnevingly ard valuntarily
Vaived his righa eg PEedant nitiqating avidenca. Ka tharefore

walght ty the aitigating evidencs vhen we raviaved the santenca
for excessiveness and dispropertionality. appellant assarta that
this court hag 3 duty ta geare raasons foar Ats cenclusion that the

11
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1% conducey {ts raview, Appeilane caneludes thyy e gtatyuey

ballef wnan Ve reached eng VYTang decisiapy with
validity of Appallangsy Sentance, are 3imply falja. Tls court
Sarsfully considars a1)] of R2s evidence PTassnted In cthe casen
before {t, Sapecially ia deatd cageg, Thare {3 pe irdicaetan in
the recerd enug P8 court qig noe Preperly ruleiy] geq
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he'y

Ittt-rncr faxr Ny direce APPeal ind gay his Pipye post-—wanviceion
Patitien. Appellant ASsaTte gy SQuhgel hagd o canflleey ar
:lnlu-uuzﬁlcuuu ha coulg net PXOperly rajleq u':- cliim thay ng

inta khe Arpeal, and the gang Soinzel eontinued ts represant
APPellant thrwugnoue by tirat atate and nig fedaral collateral
challanges ¢s iy Judgnants o2 sonviesien. o Appears, tharsfore,
that appallane salected Aig ceanssl, vas apparuntly sasisfled vith

bis representat{en,
that reprasdntacien

bafore. APPellant notag that ha Mt the sage

od thersfars vaived his right s challange
e this late stage of chewe precasdings.

11
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inaztective

193 Wew. 43

bath thae counsel’y Partornanc,
of Telsonablenesa, gng that coungel’e &ITUTY ware 93 sevare thye
they caused Actuay PPejudice ¢ the dafendane’y casae, 329
fericklangd v, 'uu.nmn, 164 U3, ¢4y (::su); Warden v, Lyons,

9, 811 .14 yo, {1984), gope. fenlsd, 471 0.3, jq4e
{1994}, As Nag Deep duanltuln abave, SPpellant cannee

Nera I.-pertnnuy, .havaver, ¢, states , clala a¢

iavistancy of Squngal, a deafaendapns nust dn.nstzau

mdﬁy-‘; Turthey, APpallang cABRak Juatigy his failoxe
follaving the dismixgy) of his firge p.uu:m ts nu,.n: thago
claing fay BaYe than flve Yuaxs, Thus, the Tonflice llegud by

e R
Wnaveilable,
Appeal .

’ Chay bly
ak] leas 2. 3 ringer, dawitiga, wvag Uravelda
!“:JH :u not puu:lpqn In the decigiaon af thls

14
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IN THE IUPREME COUAT OF THR STATE OF NEVADA

Na. 18372

[ FILED
- f:i:,,g” 8y

JiMHY NEUSCHAFER,

Appellant,
va.
WARDEM, NEVADA STATE PRISON,
lcnpomi.nt.

et St Nt Sst it St Syt gt gt g .

J NTAIN

FQU
CLERK, SUPRRME COUNT
ORDER DISHMISSING APPEAL

This ir an appeal from an order of tha distriot court

dississing appellant'e post—conviction petition for a writ of

habess corpus. 3
on August 27, 1989, this court sffirmed appeallant'y

iudgment of comviction and sentence of deeth for murder in the
first degree. Seq Neuschafar v. State, 101 New. 331, 708 p.2a
809 (194%). Thersafter, on Octobar 22, 1949, sppellant filed a
Proper perwon petition for a writ of habeas corpus in the
digtriat court. Appallant raquested that the district court
atey axecution of his sentsnce panding review of his petition
and sppoint rounsel to Ispreasnt him in the peat-conviction
proceedings. The district court denied sppellant’s request for
a atsy, declined to hald an evidantiary hearing snd dismisged
tha petition without Prejudice. The distriot court latey
appointed counsel to sssist appellant with Pursuing his stats
post-convicticn remedies., Thig oourt wubgequantly affirmed the
order dismissing eppellant's proper parson petition, “without
.pr.judlc. to counsel filing an emended petition for post-
convt_‘otzon relisf and/or habass oorpus with the district
Sourf. . . .°  gaq Order Dismisatng Appeal No. 16815, filed
Movesber 1, 1989.

Nonethsless, rather than pursue any available stats
post-conviotion resedies, sppallant elected to file & petition
for a writ of habess corpus in the federsl distriot court with

L2y
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the assistance of a feda-sl public defender. 1In the fadersl
habeas corpus procesdings, eppellant asyarted the sane claimg
which he had raised in his dirsct sppeal to this court.
Appslliant was avantually denisd federal habess relief. Seq
Neuschatesr v. whitley, 4%6 7r. Supp. 891 (0. Nev, 1987);
Neumschafer v. Whitley, 816 r.2d 1390 {9th Cix. 1987}
{recounting the protracted history of the federal proceedings).
Hotably, the Couxt of Appesls vacatad a atay of executicn of
appsllant’s sentence when appellant’s Qounsel informed the
court that his consciantious raview of the record ravealed that

¢ writ of certiorari would not be granted by the United Stataes

v

Suprsms Court, s

Thersafter, on July 11, _-J.Ql?, raspondant filed an
appiication in the Nevada district cocurt Tequasting the
issuance of & warTant of execution. At the district court
hesring on this request on August 4, 1907, asppallant reguastsd
the caurt to relesasa all of his previous sttormeys, including
the Nevada S5Stata Publio Defander, from any further
responsibilities in this sstter. The digtrict court canvassed
appellant, and sll counsel who ware prasent at the hesring, and
than d.tmhu:w-d 41l prwwicus counsel. The court then schaduled
the sxecution of appellant’'s sentencs far August 10, 1987.

On August 3, 1987, +thae following day, appellant,
egting in proper perwen, filed the pest-conviction petition
Eiut 1s the subjact of this appeasl. Appellant further
raquestad that an sttorney he asppointed to rapresant him in
thess procesdings. On that susa day, the district court
antered an order sgain appointing the State Publio Defender to
rlprii-nt appellant in all further procsedings. The publia
d.h:d-r than moved tha digtrigt court to atay execution of
sppellant's sentenas.
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On August 10, 1987, respondent requestesd that the
district couxt disaiss appellant’s petition. On August 17,
1987, at the bdeginning of the hearing on respondent's motion,
State Public Defander Terri RNosssr informed ths court that a
possible conflict of interest existed raspecting her office's
representation of appellant. Specifically, Roeser noted that
appellant’s patition challengad the effectiveness of hig
counsel during his trial snd his direct appesl, snd that her
office hed initially represented appsllant st hie trial.
Further, foeser indicstad that her office had reprwsented a
primary witnasas lqulnaﬁ lppoll:lnt on at least three prior
osoessions and \:hat"xnvo-tlg.tozt in her office had besn
invelved in prior unrelsted cri-_'innl proceedings involving
appallant, Aml.l;mt than indicated thet Roessr hed axplained
these possible conflicts to him snd that he wanted the publio
defeander to withdraw from ths ocass. Daputy Pudlio Defander
Michasl Powell also noted for the record that he questionad
appellant's capscity to make an "intelligent and knowing waiver
at this partiouler time to be rspresented by oounsel.”
Nonetheless, ths distriot court concluded that aeappellant had
knowingly end undqrntu@ingly released tha State PFublic
Defender from tha case. After hearing respondant’s argusants
on the motion tg disamiss, the district sourt granted the motion
and dismissed the petition. This sppeal followed.

- " Preliminarily, we note that the State Public Defander
hes f£iled this appeal on sppsellant's hehalf. Respondent
contenda that the pudlic defender’s office is not suthorized to
pucsue this appeal because the district court previcusly
relidved that office of ite responsibility in this satter. The
lf!fﬂ.lvit of attorney Powsell, vhich scoompenies the notice of
appeal, howsvar, asserts that eppallant’'s compatency to waive
counsel is in question. Furthar, Fowsell aasayts that pursuant
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to NAS 180.080{3}(D},~ the publio defender's office is
suthorized to prowecute any appsals it considers to be in the
intarest of justice. Although wa havs serious doubts
cencerning the authority of the Itate Public Defender to pursue
this appesl, we neverthaless sleuct not tv decide that fissus and
ta treat the appesl as one properly {nvoking our jurisdiotion
given the gravity of appellant’'s santence.

In dismiseing appellant's petition for post-conviction
relief, the digtriot court conaluded that ths severasl claims
ssserted by appellant were conolusmory, did not wearrant an
avidentisry hearing, andlcu.d not entitle him to habess reliaf.
Seq Naxgrove v. State, 100 Nev. 458, 486 P.24 222 (1984) (a
defendant seaking post-convicticn relief is not entitled to an
evidentiary h-u-i;ng on factual allegstions that are sither
unsupported or repelled by the rscord). Raving reviawsd tha
record on asppesl, for the ressons sxpreased bdelow, we have
determined that appelleant cannot demonstrete arror on sppeal,
that the distxriot court properly danied appellant relief, and
that briefing snd orel ergusent are unweacranted. Sge Luckett
v. Marden, 91 Nav., &81, 681, 341 P.2d 910, 91L (1979), carzt.

denied, 423 U.3. 1077 (1978).
First, sppallant contended below thet his conviction

iz infizrm becsuse the district judge that presided ovar his
txiasl did nat rTecuse himpelf. 3pecifioeslly, sppalliant alleged
-;hlt ﬁ- trisl judge wes formerly the distriot attorney and was
in charge of prowecuting appellant in s previous surder trial.
Appelliant contended that the digtrict fudge wvas biamed or
prejudiced againet appallant as e result of the judgs’'s
lup‘;"ilﬂl‘! roles in prosewcyuting appallant foar the priar
mc;-rl. Appellant’'s counasl also sdded that the fudge's
sescretary vorked [xevicuwly 8t the district sttoxmey's office,
that this sedretary’'s husband tegtified agsinat appellant

4

. ————— e e
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during the penatty phacs, that the Judge’s former daputy
digtrigt attorney and law egscciste alsx tesetified st ths
Penalty phsse, and that ths Judge’s law clerk, who was
aventually in charge of the Jury, also testified st the penalty
phass. We note, howaver, that nons of thegs facts Ls ralavant
to the quastion of whether the Judge was parsonally biassed
againet appellant, More importantly, we note that the recard
of appellant’s trial i{n this cagqe belies appellaat'sg
tllegations of presjudice becsuse in Tasponsa to the judge's
inquirise, appellant paxscnally inforwed the digtrict Judge
that he hed no objection to the judgs presiding aver the trial
in this cass. l'bl.'.ﬂ\l'-'..l', the triulajudg. exprassly denisd any
bise, and asppellant has not tdontxﬂ.lcd & single instance whars
he was unfairly treated or prajudiced by the trisl court's
rulings. We thersfore conclude that sppellant was not antitisd
to an evidentiery hearing on this alaim for relief. Sag
Rargrove v. Stata, 100 Nev. 498, 486 p.24 112 (1984); Doggett
¥. Jtate, 91 Mev. 748, 543 P.2d 1068 {1973},

Second, eppellent argusd that the district court erred
by diemissing appalliant’s pravious gtete past-conviction
patition ull'.t.\crut first sppointing counsel and conducting an
svidentisry haaring. Wa agrse with the digtriect Qourt,
however, that these claiee are not Spprogxiates grounds for
lg_-bun’un.t. They &0 not challenge tha constitutionslity ot
ippellant’s oconvigtion or ssntence, ar othervwies stats 3
cognizasble aclaim for relisf under Nug 34.370(4). Horecver,
because appallent’s previcus petition was dismissed without
prejudice, appellant obvicusly was not sgyrieved by the lower
eaurs"_l rulinga in this regerd.

’ Appellant naxt contended that the Jury fnetructions at
the trial ailsstatsd the lew and did not include wn inartruction
on leaseser inoluded offenses. Appellant, howsver, failed to
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ldentify which jury instrvuactions incorrectly stated the law.
Further, appellant failed to sepecity any prejudice fnultinq
from the allegedly isproper jury inetructions. Horsaver, thas
record of asppallant’s trial tevesls that tha Jury was properly
instructed on the eslements of first degres murder and the
lesser included offense of second degreae surder. W¥e thersfore
conoludse that the district court did not erx whan it refused to
conduct an evidentiary hearing on this claim far relief. Sey
Doggett v, State, 91 Mev. 788, 341 P.24 10686 {1973).

Appellant also complained that his counsel falled to
request » changs of -venue prior %o his %trial. Appallant
emphasized that he uo; convicted o!;‘ttlo previous surders in the
#sma county as the instant offense. Agein, howsver, appellant
ntated this claism for relief in only vegus snd conclusory
terme; he falled to sst forth any specifio fegts to show that
newa coversge or other pretrial publicity tainted tha Jury or
otherwise deprived him of a fair trial. Sag Dobbert v.
Floride, 432 U.3. 282 (1977); Gallego v. State, 101 Hev. 781,
711 r.24 836 (1983). Acocordingly, the district court properly
danisd appallant's regquast for an evidentiary hearing on this
claia for relief. $eg Rergrove v. State, 100 Nev. 458, 688

F.24 321 (1984).%

Next, appsllant cmfondod that the distriot court
improparly fsilsd to excuss a juror during the penalty phase af
-1;1. triel after it was discovered thet a jurer knew of
sppeliant’s prior murders.? As the distriot court noted,
howsver, appellant did not identify the juror to whoa he wanm

. 1¥Ws reject counsel’s arguments that appellant could not
substantiste this claim bdecsuss he was incercerated and did nob
have access to nevapeper articles and clippings pesrteining to
his cese.

ISpecifically, sppellant claimed that "one Juxor hed been
advised of wy prior murders by a citisen of the community but
was left on tha jury penel.”

-

Ak e e n
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referring, 4did not atete -axactly what facty the Juxor knew, ar
state how this slleged error prajudiced him. Appellant's
appointsd counsel lster identifisd tha Juror as He. Mazrein and
srgued that this contention should not be ausmarily rejscted
becauss appellant did not have sccess to his txdal transcript
to substsntiate his claim. Counsel alwa steted that this
particular juror worked with snd wag good friands with the
mother of cns of the teenagers that appellant previcusly
aurdered. In a separate prooseding during the psnaity phase,
the juror testified o her raslization, after the guilt pheze
of the trial had concluded, that she recalled the mothar's
anguiahed gtate rng.“rding har dag‘ghtnr‘n diesppearance and
surder. Yet, counsel added, app.u'lnt'l trial counsel failled
t0 object to the Juror ressining on the Panel because sppellant
had aslready been found guu.;r and. only the psnalty phasse
Temalined. Arguing that the panalty phase is s oritical Btage
of the proceedings, counsel suggested that the district court
ahould have, iy gponty, sxcused thias Jurcr because she could
not have ressained impartial or indifferent in iight aof this

pesrwonal Mnowlsdge.

Our review of the record of appellant's trisl
indicatas that juror Martin was Specifically questionsd by the
trial court, She acknowledged tha above facte, and testifiea
that she could fairly weigh the Sjursvating and mitigeting
factors pressnted in the penalty phass. $he also noted that
she was unaware of ths specifios of appellant‘s prior crisss,
the sxistence of which wars proparly xewesled to all Jurcre
during the penalty phase of tha txial. Thus, it appears that
appeliant was not prejudiced by the continued participation of
m; Jurox. We conaludas, tharsforw, that the record repels
sppellant’s claim of exrtor in thig regard, and thet appellant

e ——— e

AAO05769



NoE e

wag not entitled to an e-identiary hearing on thie Lasue. Seq
Doggett v. State, 91 Nev. 768, %41 P.2d4 1068 {1973).
Next, appesllant contended that hig counsel failed to
present any svidencs of mitigating factors et ths penalty phasa
of his triel other than the testimony of his attorney. We
note, howsver, that appellant’s petition did not spacify the
particular aitigating factore he felt could have besn pressnted
or etets how he was prejudiced by counasl‘s failurs.
Significantly, the jury relied upen three aggravating
circumstances in imposing the desth sentence in this case: 1}
commigaion of the murder bY a person under sentence of
imprigonment; 1) co—;luion of & suwrder by a parson previcusly
conviated of another wurder; and ..3) commigmion of e murder
involving torture, dapravity of mind or mutilation of ths
viatim. 399 Neuschefer v. 3tate, 101 Nev. 331, 709 r.24 809
(1985); Neuwchafer v. Whitley, 814 r.2d4 1190 {9th cixr. 1987},
Thue, even essuming the azistencs of some mitigating factors,
w8 conolude that their sdmission wauld not have effected
sppellant’s ssntenas. 3Seq Neuschafer v, Whitley., supEKy.
Appellant also contended that his conviction is infirm
because he was not parmitted to call two witnesses from out of
state in hia own defsnss. Az the d.u‘triat court noted,
however, sppallant's patiticn failed to identify the witnesses,
the suppoesd substance of their testimony, or whather thair
testimony would Nave changed the result of eppellant's trisl --
& proposition of the alightest weight given the overwhelming
svidence of appellant's guilt. Thus, this olaim for reliaf
consisted of weres naked sllegations, unsupportsd by any factusl
ntt‘-‘r, and the district court, tharefore, properly rafused to

conduct wn svidentiary hearing on this igssua.
Appellant also contanded below that his conviotion is

infirm becauss the triel court failed to suppress an ollegedly

-
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involuntary confeseion made by appellant. Ke note, however,
that asppallant raiged thig claim in his direct appeal and in
prior federal habeas corpus proceedings. The denial of this
claim in those previcus proceedings ig the lgw of the case for
purposes of this appesl, and sppellant was therefore Precluded
from again litigating this olaim below. Seg Hall v, State, 91
Nav. 314, %539 P.2d4 797 {197%). Thus, the district court did
Ot erxr when it refused to hold an svidentiary hearing on this
claim for ralief.

Finally, sppsllant contended below that he was danied
¢ffective aseistance aof.counsel ut his trisl and {n hig direct
sppesl. Spaclticnuy, appsllant contond.d that his counsel was
ineffective for "faiflure to -lnvutigatc. fallure to object to
Jury instructions, fallure to daqualisy Judge, failure tg move
for change of v-nl::o and fallure to pressnt mitigating factors
at penelty phage." Appellant furthar oonteanded that aefter
counsel wes appointed, he would be battar sbile to ansver.
Appellant failed to set forth any facts which would suppoxt any
of the particulars of hig Claim of inaffesctive assistance of
counsel. A- noted abowve, appellant failed to specily the
nature of th. .tnu-.tigatxon that counsel should have parfarmsed,
failed to identify any .m in the jury instructions and
failed to identify any mitigating ocircusstances that counsel
Qould have pressnted to the Jury that would have altersd the
s.nt-nu. that appellaent ultimataly rfecaivaa, Furthar,
appallant failled to sagert that say of his counsel's 2lleged
defigiencies deprived appellent of a trial in uluch tha ressult
was raliable. Accordingly, we conclude that appellant falled
ta -tntn 4 glaim of ineffeotive wsistance of counsel sntitling

him to sn evidantiary haaring. iga Striokiang v, Washington,
44§ U.8, 848 {1984); Warden ¥. Lyons, 100 Hev. 430, 583 p.24

. ————— e
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504 {1964}, cer%. denigcd. €71 U.3. 1004 {1983); Hargrove v,
State, 100 Nev. 458, 488 P.2d4 212 {198¢).

As we previously noted in our opinien affirming
appellent’s jJjudgment of conviction and desth asntence, the
evidence of eppellant’s guilt in thisg ocase was avervhelaing and
the verdict was free from doubt. 3Seq Neuschafer v. itate, 10L
Nev. at 336, 708 P.2d uk 412. ror ths reasons sxpresead sbove,
we hereby dismiss this appeel and deny appellant's request for
4 stay of emecution. Seg Chap. 176, 1987 Mav. S$tat. ch 539, §

22, ot 1220-1221.
It ie »o ORDERED.

og: Hon. Michael K. Fondi, Distriot Judge
Hon. Brian HcKay, Attorney Genaxal
Tearri Steik Acesar, State Public Defander

Alan Glover, Clerk
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THOMAS NXVIUS, i Ro. 219017
Petitionaer, J
}
- | FILED
VAROXN, NEVADA STATX PRISON, p.x.
MCDANTRL; 14D Az or g OCT 03 5%
NEVADA, FRAMXIR 3UR DRI papa, }
} O S AR e
Jespondents. ) "‘mﬂ:ﬁ“
}
TWoAs ¥Xvios, ; Wo. 213018
- Appellant, ) '
. ;
:* )
VARDDN, WEVADA SEATE ¥RIsaw, }
})
Raspondant. } - }

. habaas cerpus. For poposes uduity,.um.l.nt-rt-

13:53 HELADA PR CORT Pte

Docket ¥o. 13027 ig an original petition for a writ of

babeas corpus. Deckat ¥a. 13028 is an appmal from an ordar af the
district court denying % post-convictiea petiticn for a writ el

petitionar/appellant Thomas  Naviug o appallant, and to
Tespondents as the statae, -

n Foveabar 12, 1ssz, th Vas capvicted, pursuant
te a jury verdict, ctmmtmumumﬂnt
d9req, stteapted saxual assanle, ronbery, ang barylary, all withl.
the use of a dn'cu.r waipgn, '1'.!:. Juxy inposed the santencs orf
death with respect ta tne mrder.  Appallant’s judgment of
canviction and fentance vars affirmed by this court on direct
Sppesl. Nevius v. State, 101 av. 238, 699 P.2d 1093 (1983).

on Fekruary 11, issg, 4ppellant filed in ths Kighth
Judicial District Court a post-canvierion Petition for a writ of
habeas corpus. on Pabruary 11, 1384, tha district court sunaarily

AAO05779
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. bistrict cCourt 4 peost-convictian mﬁn for a writ of habeas

i3:%3 HIUADA SUPRDNE COLRT ralia

danied appellant’y Patition on the marits And because it vas filed
{n the vrang vemue. on l'.btu.i.ry. 14, 1386, appellant filed in the
Righth Judicial Districe Court a petition for post~conviction
reliag.! opy Yabruary 11, 1396, rne districe canr:‘ suzmarily
danied the p-i:.tt.lan "on the maritg.s

Appallant appealed te this court fram the danial of his
tve post-canviction Petitions. Appellant 4lso filed in this court

COUTt a8 Docket Nos. 17099 (both appeals) & 17040 (mandamus}. om
‘rdn'un.ry J.i, }!ll..th.h court diseisged th. AFpeals and denied the
petitien for a wpit af Bandamus.

Alsa on Fehruary 13, 194, appallant filed in ‘fedaral
distxict court .M-mﬂcuan Petitios for & writ of habeas
Corpus. Appallant filed a *Ipplamental petition onm March s, 19ss¢.
on November 1, 1985, the federal distxice court dismissed
ippellant’s petition or Vrit of habess corpus vithout an
avidantiary hearing. Appellant appenled to tha Onited sStatas
Court of Appesls fox the Xinth Clrcuft. Tha Wisth Circuit lssued

1388, Javius v, Danar, 'u.'u F.2d 443 (3th cig, i1ss8), cark.
danied, 430 U.3. 1039 (1989). )
On Juna 7, 1ses, ippellapk filed in the u.nt_ Judiaial

coTrpus. LAlthaugh ordared Ily_tho districe couzt to rile AR apnsver
te appellant’s petitian, the Stats did not file an ansver, and
toak bna action vttil Feapect to the petitioa for 2lmogt give ysara, |*
Than, vithout afforing any explanmation whatscever for the dalay,

‘this petiticn vas assantially identical te the petition for
4 vric of habeas mtmh.!nimidmrm 11, 190,
The reason faor -npl.nt-tul.nqmtecmmthl
Jurisdictional defect in the original petition.

1
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13:33 HELRDA PRI COLRT P al1a

the stats maved o disaiss 4ppallant’s petition oA April 1,

1.!!4.’ ¥ithout conducting ap nvidamtu.ry hnrinq,’ tha districk
court danied appallant’yg patition an July 1z, 1994, Thia appeal
(Dockat Na. 29023) f£olloved.

n Augqust 33, 193¢, appellant fileq in this coure an
oriqinal petitian far & vrit of habeag corpus {Docket Neo 1%017).
Reacauss appellant’s Appexl and hig ariginal petitiaon both invoive
tha sama Zacts and sinllar f{zeues, ve Bave consglidated tham far
purposas of disposivions. HRAY (b},
- Inltia.lly_ ¥e nots that thig 4 4% leaat appallant*sy

‘ppellant’s petiticn as Procadurslly hn-“ withoge rasolving the
Barits of any of his olalas. wWe alae dispose of appellant’s

i%e are concermed About the almcet five year delay in this
CAza, and surprised that the State offered ne axplanation for its
lack of diligunce. Appellant had an cbligation, as patitisnar, to
pmmmp-uunurm}.n ¢ 4nd shontld have notified the
distxrict court within R Isazonadble time of tha astate’s
dereliction. We note, hovever, that appallane Was apparastly not

8s district ceurs did conduct a hearing, and allevad the
partles to call vitnesses. Hovever, the {ssue at the hearing vas
Vbhsthar appellant would ba afforded o complate avidentiary
hearing. ‘The aistrice Gourt danied appellant’s motion for an
avidaentiary haaring,

‘Under the circumstancas of this casa, appellant’s first two
Petitions in the ¥igatn Judleia)l pistrict court night falrly ba
charsctarized as sna petition for purposes of 4pplying applicablas

bars

3
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damenstrating that ippellant capnge avarcoas hig Procadury}

!
15:%1 MDA werEy canRt P.oS 14

defaylty by a sheving of actuat Prejudice. ‘
In 1989, vhan the instane Petition for g wrip of habeay
Corpus vas filed, Mg 34.812 provided in relevant part:

1. 1The court shall dignigq & patikion ir
tha court detarmines thae:

* & s g

(b} The patitiaonarsg conviction wvay tha
Fasult of a wxiag nd the Frounds “Loy the
Petition coalg have bean;

unl
fallure +g Presant the groundas and  _actus) )

Undex wng I4-31001) (bf above, the districe couxt had
discretion to dismieq ‘Ppellantse petitian of June 7, 1vas, if 1t}
nhdnnluuuthatmuhuhmnmnaptiu
Froceeding challenging the Judgmant of coaviction, and appellant
dun-t:hwaIMmjmﬂ. Most of the issuss raised in
Sppellant’s 1988 pevition AYS Arquadly nev Llswies, bacause thay
Falata to the effactivensss of ‘Ppellantse trial and appellate
caunsal, and no fagueas Fagarding the effectiveness of appellant‘s
Couniel vars raised ip Any of tha prier Precaedings.? Purther,

(cantinuaed...)
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OCT%~  15:54 NEWOR SLPREME COumy rot1a

theare {8 no reascn why any °.t Appellant’s clajag Could nok have
bean ralsed Ln a prioy Procaeding. mhus, appaui.n-t has the burden
- of dnamtul:l.nq CAuss and prejudice in ordar wg overcoma th.u
Procedural default. '

Under wag J4.010¢2) abave, the district coure had an
ebligation tg dimmiss Appallant’y Succasaive petitign iz we
Petition raiged lssues whae vare Previously raiged wd warg
decided on their nr}t- Aagainge Patitioner, oy g the patition
raised new {sgues, ang the district coure found that the fxilure

77 F.3d 1158, 1138-39 (ein Sir. 1994), core. danied,  uv.s,.  ,
116 s.cx. g0 {Falruary 33, 1994) (the analysis of o wiscarriage

%(...contirued
raview of the Fecard, wa conclude that, aven wirh the mowt libaral
Teading of the far Petitiony, tng alain of inaffective
assistance of t::h.g'er Appallate coungal cAnnot ba found.

ot all of appo.u. Ant’s claies ang Argusants in his petition
balow i:ullldd allsqationy of loarfective assistance of counsal.
3ame of appellant’s AXrguBents are aizply reargument of izssuen

v . tition could be
fashion. %6 the extent that tppallanc’es pa {continued, . .)
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price Past-canviction Procasdings

Assistance af erial and appella

110 ‘Mav. 343, 871 ».24 344 (lav4),

prejudica can be mada, Mzizan v,

(Mv. op. Fe. 119, July 1,
134, 360, o713 124 343, 344

canflict of {nterest nighe,

construad ag ralsing again olg

CoUrt past-convice{on Procaadings
and in all of nig fadara} Procaedings., g fint time appellant
Vas represantaed by {ndepandent Counsal vas in eng flling of tha

* llmtn' 4 shawing af actual
Wardan, 113 Nev. g o Pad
1994); Pexrtgen v, State, 110 Nav.|

{1994) ., Foxrtbhar, an attarney’a

undu-mw.

issues, our consideration of

narits of these ald ala im barred by ¥ns 34.010(2), and by

doctrine of the law of the canae,
333 ».3d 797 (1973}, wphe docer
ba aveided by & more datail

Jaa 521l v, Jtate, 91 Nev. Ji4,
lu-umhwatmaumt
od  and precissly focuged

Subsequently made aftar Teflaction upon the previcus proc

Id. at 116, 335 2.24 at 793,

kis clains af instfective
8 counse]. dfs Lozada v, itats,
ut-i-natinlr, sn’.nam:
ficst Post~convictian mcalﬂnqg
varas lneffeative fox falling to raise the <laiss he now ralsas,

be

the
the

T
. "
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PoARSy HERLA S PRey QART P.al 14

Petlition below in arder to detarming vhether appellant an shov
sufficient actua) Prejudicy ¢g overcome nlg Procedury) dafauleyg,
Y& conalude that ha €annat, ’

impropar motives fayx cul.ud-ln;j all potamtia) Rincxity jn?ron by
Use of hig PAramptery challengas. Appellant’y trga) counsel has
nade sarious Alagationg wWalnat the Frosacutor, iocluding the
alajm that the Frosscutar refarrad tg the challenged African-
lmi-:a.p Jurors ae "nigqgarye shartly afpqy hrh'.l. dppallane’ y
spacific claip in this-appeal g that counsel wag Inaffective rox
8ot having hroughe the Prosecutar’g leged prejudiciay statsaenta
hmamunetmmﬁnMerm.
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of this case. wgq nRata thae the Promscyutay xacutad an SLe{davir
in vhich he danied the mb-t‘a.nca of appallant’yg Accusations ang

‘&Varrad that hae dig ROt axercise ni, Parasptary challanges for any

isproper reasen. AL tha ting of appellant’y trial, the Mtivey of
the prosecuter {n axarcising Peremptory “hallenges eoulq not be
txamined.  fag svatn Ve Alabana, 349 g, 3. 102 (13¢3).9
ll'-v-rth..hu, tha Prosscutar ip this cagy valuntarily Placed in

Prosecutar’y Tsasons varg propar, Indasd, the Faasans citeq hy

eVerTuUled Matsan v, Xantucky, 474 v.3. 7%
- Allan v,

)
daln vae
lasq), iz sat re - . 478 0.3, 233,
%L (B 1o net reireutd sy

e PTOSaCUtor’s yrateq reasan  for challenging one
Prospactive aitarngte ivrer may nee Bave baen an strang am hias
reasans faop ckallanging th: ather ninority Jjurcry, Hovaver, as
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 thls coure disminned PPellant’s direce Appeal. At thae tine,

i3:33 NRSDR SPRETE uaT ; LU 2 ¥

-

Feasan.  geg ftrickiung V. Yashington, ¢4 g4, €61 (1944
(pniudj.:. Prang of claim of lnatfactive Ass{stancy of caungal {5

appallats Attornays vers lnefteceiva because they did noe Petitiaon
the Unitad 3tates Juprame court for a writ of cartiorarli agtar

Bave bean final when Aatacn vaa decided, and Natpon mfu bave
bean applied ta ajpellance, cage, 1 '

This arqument {4 {dle speculatian, Counsel bhad no
shliqation to pursue s discretionary iPpesl on the chance that the
law wight change in I-Ma-rltl'ue\:.t“ BATNAY L{n the intaris.

unchallengeable absant axtraoxdinary clrcumstancag. Howard v,
Stata, 104 Nev, 717, 722, w03 ».1d 173, 130 (19%0). ra any ewent,

wmmthntmptumt“’-muh.atmmrr

19%atsan v. Raatucky, 47¢ .3, 79 (1986,

9ata0n 16 nge Ietroactive. Allan v. Hardy, 478 9.3, 28s,
d40=~§) {144} . .
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damanstrate thar appellant’y um:.qnu af daath violates the Righen
Ad Fourtsanth Aaandments because it vas the product o Taclal
blas. As noted abave, Appallant‘y deanny 3antencs vas poe the
Product of raacial bias. rThus, this contention lacks merje,

In addition ta the Clains discugmed Above, appellant
ralssd the following claiug in his patitign belaw: (1) Trial

accowplice t:_;tlnnur: (3} trial coungqi vare {(neffective for
failing ta SUppress the ln-cnu.rt ldantitication af appallant ag
*he killer becauss that {dentificatien vas tne Product of iiprepar
pratrial identiticatian Procedures; (4) trial counsel wvere
lnaffactive goe failing te objact +to  the prosscutor‘s
inapprapriate Arquesnts, thug falling to presarva tng {ssua or
Prosecutarial misconduct Zaxr appeal.

vielated appellane‘e constitutional rights. T™his ceqre datarsined
in appellane’s direct appeal thae the anti-syspathy instructlon
VAS proper. XNaviug, 1oi Hav. at 151, 493 ».24 At lo0f1. our
mi.nqcnthhhmhthnlauuﬂunu. Xall v. $tats, 91
Nev. 214, 335 p.24 797 (1379},  The suggestian me,j&y
inetruction 10 shiftad the burden of proof lacks merit. Wothing

la
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Ia any avent, BAth of these claiag arg PTocadurally
BarTed under ung 34.810, ang Appallant made ng Attempt vhatscever
te demonstrata that tnege €lains are nat barreq, Appellant d4id
DOt allsgs thae counsel wupy loettactive £or nat ralving thage
olaims, and even 12 2e hag, , claim of lnatfective tssistance of
counsel regarding these claiag waylg have bean withoye marit,

datrict coure Properly danieq Appellant’g paticiaon

Froceduzully barred. we dixnisg Appellant’e appeal ia Dockat Na.

19939,12

in the AFpropriats distrige coure, KRAP 22; wms 34,
Hevarthaless, in eng, CRSe the iseues raigaa by appellant are
clsarly withoys Barit. Thus, {n STdar 8 aveid s remand to the
%Mmmwmnzwuuntm. va

Tia.
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i

erisinal defendants; (3} the uaczlumtary,emuxun of minarity
jurars from appallant‘y jury l.'.l';dltl hig _ convictlion
censtitutionally lavaliy; {3) appellant’yg trial and appallatay
Counsel vers ineffective;l’ nd (4) the ury instruction on
Taizonable doube givan at appellantsg trial vag unconstitutianay.

ot uu-;a. 3il of these claing are PIocedurally barred
pursuant ts mng 14.610 and the doctring of J.n'r of the case. 1The
Lirst thres vere F3ised before Ia tha petitian viiah resulced in
m.pﬁnzuudtm.-umm.uau-. The last {ssue is a ney

ralsing the f.l.rtt'thx:u claime again, of for not raleing the
Lfaourth c!.:h Previangly, and this petition i1s clearly an abuge afr
tha wrie, -

wlumummm. mtmjuqlmt:mct.tm
N raascnable doubk ig Unconstitutional, ve have previously ny‘hcld'
the instructionm aainst amummu challengy. s Lord v,
dtaca, 107 Nev. 18, 306 P.2d 348 (1991). ye phatically reject

m"a.nypet-nuucuhnnmm«tpnuunh.w
cancelvable cleim that aight be aviilable ts hiam, ang counssl’s
conflick of intagese destroyed tha n-inc.tmj-nqm relationship

o this ha a 1la.ntl-.knauo¢th.-um-nu
Wm‘:h u:uumm‘ -”:e counsel that ware raised Iin
:Eua.nt's Prior pecic{ion ana epeal, discugged pravicusly in
arday, :

12
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¥e have ruvieved S4ch of these Contantions, and wve
canclude that they lack Rarit, Accordingly, ue dany the petition
in Docket wa. 13037_14 '

It is s0 cRoxapm, 1t

r c‘;.

€a: Heom. Rabart 7. Biller,

Hon. Frankie sus Dul rape, Attoxney

Hon. Stewart L., 3all, ict

Rabext Rayar, Olrectar of Prisony
E.X. NcOaniel, Warden, Rly stave rizen

John Ignacie, Varden, Nevada ate Prigon
Terzi Steix

1%%a dany 28 oot patitionur s motlon oy A stay of wxaeuticn

OUr resalution eof thig petiticn. we grant the state’s

Botion for leave te file Lesponge tg Ppellant‘s origimal

petition in this coure and matlon for a Rtay of axecntian (Docket

¥o. 213027}, and we direct the alerk of this court to gile the

ftate’s response, viich vas recaived by this coure an August 19,
1994, .

1% me Eonorable Xirism shearing, Justice, did noe participats
in the desision of thesa casas.

11
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IN THE SUPREME COURT OF THE STATE OF NEVADA

THOMAS NEVIUS, ) Na. 2%017
Pol:l.tl.on.:,
FILED
WARDEM, NEVADA STATE PAISON, E.X.
MCDANIEL; AND ATTORNEY GENERAL ar JUL 17 m9s
NEVADA, FRANKIE sup OEL papa,
T M
=21
Respondenta, .mr“
THOMAS NEvVIUS, Nao., 29023
Appeliant,
vs. *
WARDEM, NEVADA 3TAIR PAIIOM,
iupondont.

ORDER DENYING REHEZARING
ety TINESARING

This 1s a petition tox rehearing of thig court's order
of October 9, 199¢, dismissing Thomas Mevius's paetition for an
original writ of habeas corpus (Docket No, 23027 ind his appeal
from an order of the disgricet court danying Pastconviction
habeas relief {Dacket No. 29028}, Meviug also has moyed for
leave to present oral argument, and on Fabruary 7, 1937, he
aubmicted g Supplemantal Patition for Qriginal Wric of Habags
tggrplu._

Nevius maintaing that his Supplemaneal habeas petiticn
Ls proper because it asserts a claim which 1fose only after he
filed his original haheas Patition in August 1996. meviug doas

this Zourt had already denied his arlginal habeas Petition and
W48 considering hig instant patition for tehearing. NRAP
10{=) {1} provides that ®no point say be raised for the firge
time on fehsaring,”™ and the state has moved ug to Eransfar the

upplenantal pPetltion to diserice COULE purzuant to NRAp 2.
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Howsver, {a ihe interest of Judicial *conoay, we deny the
Jtate’'s wmotiog, order that the 3upplements] Petition {ang
Exhibic No. 37 to the habeays Petition) he filed, and address che
marits of Neviug'y latest claim.

MNevius claimg ip his Supplamegntcai POtitlon that he has
been subjected to cruel and uhusual punishment due to the
ixsvances of death warrancy and atays of execution in ghig case,
;hvl.ua contands that the seate fought the death WALLanta simply
ta inflice Paychological torture upon him and aaky thiz court ro
avarturn his death Santence a3 , Conasquencae. Nevius doea Aot
drgue that the langth of pni, .contlnnn-n: 9N death ow
Conetitutes cruel and GAusual punishmant,

Ne conclude that the seate ia tesking the death
warzants and phe district coyre in lssuing them acted withip
their statutory authority, 3uq MRS 178.491¢2}. ¥e also
conclude thar 3taying an axecution aix days betora Lt could he

carried out ip po Way amounts tg a “"mock txecution,* 54 Naviuas

contends. We hyve Teaviewsd the authorities cited by Meviua, ang

cruel and uausua) puni:h-.n:: ¥s conclude thac this claim hag
o maric.

In Ma peticion for rehearing, weviug informs thyig
COMZT that hia former counsal first referced to Slleged (mproper
itatements by the Prosecutor in ‘s mation faor discovery filed in
March 1948, tolloulng the filing of his federal habeas Petitioy,
In our order, we stated that counsel firat made hig Accuszation
4t the end of , hearing in federal cougk. Thias hearing way In
Auqnst: 19%¢. Alchough we overlooked Counsel's eurlier
reference, made 3ix monthg before the h;arlnq. this ovaralghe
¥43 not material and does not constitute grounds for Ishearing.
WRAP 10{c)(2}. Moy has MNevius shown that rahearing is wALranted

Oh any other groundg. Wea therefore deny his motion for leave ro

AA05794
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Presant oral arqument and his petition for raheazing,
Lift the acay of Sxscucion of Nevius's dearn Jentence,
Januacry 7, 1997.

It 1s so OROERED.

and we

impazed

'JI’

P

o

HMaupla e

>

€c: Hon. Michael n, Griffin, Diserice Judge
Hon. Frankie Sue:fa) Paps, Actorney General
Hon. Stevare L., Ball, Districe Attorney
Tarxl Steik Roesar
Michaael Pascetts, Assiscant Fedaral Public Deafender
Loretta Bowman, Clerk

hr s

P
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SPRINGER, C.J., diseancing;

I would grant rehearing for the Teasons sraced (p oy
diesant in chig matler, filed June 14, 1990, Thare is credinly
®vidence in rhe cecard ro nppore Neviug: complaine thar hia
Prosscutor adaicted Lo saying, *yoy don‘t think I vant all chogy
niggers on my jury do your® 1 can think of no Plainay admissfan
that the Prosacucor daliberacely atacked che Jucy in a sanney
;.h.u' would exzclude black jurors. For thiyg Feason, and fop the
T®asons stated {ip oy dissenc {n Naviug v, Warden, 11¢ Nev.
— P34 ___ dv. op. Mo, 76, June 34, 19%0), I dlasent.

"‘

« Qud.

—
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s Dilficy
N. Carson Suzeg

-]
Caniag City, Mewaia WXt

Adlorney G.

FRANKIE SUE DEL PAPA
Attorney General

DOROTHY NASH HOLMES
Deputy Attorney General

Nevada Bar No. 2057

Criminal Justice Division

100 North Carson Street

Carson City, Nevada 857014717
Telephone: (702) 647-3533

Attomney for Respondents.

-~

Petitioner,

Case No. CV -N-96-785-I-DM{RAM)
(DEATH PENALTY CASE)

Nevius hay filed & memorandum of points and authoritias and additional exhibig O through T-6.
He also filed a motioq seeking permission 1o conduet discovery op his new claim § in his seconc
successive petition. (Respondents have filed 2 separare response to that modon,) Respondent:

understood the district court's order permutting a supplementaj filing as providing the opportunity fo-

AA05798



M. Co s Surees

Corson Cuy, Nevads L [ IR}

Abaraay C
]

with one exception (the exhaustion discussion of clajm 5 at pp. 2.3, Petitioner Neviys has me;
reargued the issues previously discussed in his amended petition and traverse, filing what s, in easer
a reply o our Reply to Traverse. Mostly, however, Nevius cjres 2 whole slew of pew second
umodﬁumd&nduagdmﬁm(sometoWhiChthaUnitedStazui.snb:cvcnapmy)nnmake

bis “mock execution/psychological torture”™ claim 5. (ExiL 0). He provides g pew repart by
psychologist, dated Jupe 23, 1999, 3pparently prepared after 4 April, 1999 evaluation of Nevius, t

doesn’t explain why none of such exhiibits were produced eariier, nor why he should be entitled ¢
continue to build og hig petition ad Infinitum, Clearly, Neviug is “taking another bite of the apple” ip
Mpﬁngloyetaninmth:muiu of his petitiog. Moreclmi:theinfa-encedmNMm used
WO years” worth of Ninth Circyir and Nevada Supreme Court litigarion (and appeals of that 1o the
United States Supreme Court) merely to “buy time” and 1y Potpone this marter while he acquired new

0 prolong this litigation indefinitely with additional argument and exhibirs.
The only update Nevius did provide this court wag in his brief discussion of the exhaustion of
claim 5 by the Navada Supreme Court, found ar PP. 2-3 of hig Supplement. While Nevius made no

AA05799



al's Odfics
80 W, Cagron Siren
Camnan City, Hevada L TRVIE

Allarney |

\DGD'QO\UI&HN

10
11
12
13
14
13
16
17
18
19
10
1!

pa
24
25
26
27
28

Warrants simply to infljct Psychological tornyre upon him and agks

unusual
' Weconch.ldedmdumin ing tha istri
e com Bev : dnchwurmugnddndum:z

h !
themmmforthepmposiﬁouthnd:ehnmofmadamm
says of exscution he experienced constituted cryaj and unus:;ld

We conciude thar thi claim has ng merjy »

i,
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v Odfles
M. Cuson Sureey
Casnog Cigy, Hevada 9301 4747

Alarsey
1.

26

application of clearly established federal law ag determined by the Unjted States Supreme Court an
oot involve an unreasonable determination of the facts. 28 Us.c. § 2254(d)(1) ang (2) and (e

(1997), decided that Nevius could file a second successive “application”™ that includes more than just

Atklns v. Tessmar, No. 97-71492 (1999 US LEXTS 8641) (E.D. Mich, 1999). The Sixth Circuit b
ruled that the new petition is limited only to the claim Pproved. Ses US. v. Moors, 131 F.34 5¢
(1997) and U.S. v. Campéell, 168 F.3d 263 (1999). Respondents state thay claims 1,2, 3 and 5 cherefo,
coastitute an abuse of the writ and do not qualify for review by tis court puryuant tg 23 US.C. § 2244

Villareal, 523 U §. 1618, 118 S.Ct 1418 (1998). Tha opinion only authorized a successive Ford 3
Fainwright, 477 U.S. 599 (1986} claim of “incompetence to be executed ™ The United States Suprem
Court held that a claim of “incompetence to be eXxecuted” could not be raised until the petitioner wa

} For a decision discussing more recent precedents and rejecting the Ninm Circuit’s reasoning regarding Cage
reToactiviry, and declining to follow Vevius v. Sumner, 105 F 34 433 {9 Cir. 1996). 54 Rodrigue: v. Superimtendent, 3.a
Srate Currectivaul Center, 139 F.34 170 (1" Cie. 1993,

AA05801



£3 Dfficy
Carson Sarey
Corsan G-;.i MNevada 59201 477

Adlerney
100

-dssert the same

“inherent conflict

-agexcy claim™ which har
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ARarny of's Oificy
Cacson Biises

1 N,

Nevads 1920¢ 47)7

Casnon Cicy,

2
3
4
5
6
7
8
9
0

l
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

. - a - "
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Alarnsy Ganc,our's
N. Camca Sarnyy
ﬁ_ﬁmhlﬂﬂl-ﬂﬂ

\Oﬂ'\-lﬂ\‘-hh

N

LY ]

10
1§
12
13
14

13
16

17
18
19
20
21 ‘
22 {

4
25

27

this case do not amount 0 a “mock execution” nor do they constifyra “psychological torture™ ang
is 0q basis for this court to disregard or ignore that finding. Claim 5 must also fai],

Based upon the foregoing, and the reasons stateq in Respoadents’ previously filed Angwe
Repiy to Traverse, Nevius is not entitjed 0 further review of his ingtane claims and he ;s not eqritl
relief on any of the claims, sither,

RESPECTFULLY SUBMITTED thig | g% day of October, 1999,

) FRANKIE SUE Dgr. PAPA
Aomey Generg|

MICHAEL PESCETTA
Assistant Federal Public Defender
330 South Third § treet, #700

Las Vegay, Nevada 89101

18

_gmoﬁ 7@%_,
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CHRISTOPHER SOUND O'NEILL, No. 39143
S FILED
THE STATE OF NEVADA, . .

Respondant. _J DEC 18 b4

'Sex O'Neill v, State Dacket No. 27987 (Order Dismissing
February 23, 139g), > Appeal

0228-g28-52¢L YURNK arieyImy g -
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%dimiwngappeuanrlpeﬁﬁoninthad.istrictwun The district coure

reconsidered appallant’s petition and onr April 19, 1996 entered its findingy
ofﬂnchtndmndudmofhwdmyi.n.th.pcﬁﬁm. This ecowrt
subsequantly dismissed appellant’s appea) because we concluded that he
9 ﬁlodlnunﬁmdynoﬁuafappul' .

*Sew O'Neill v. St Dochth.SI?M(OzdorDilmiuin;Ame

Febraary 24, 1998).

3Se¢ NRS 34.726; see also Mﬁmn_g,m 114 Nev. 1084, 95g7
P.2d 1132 (1998).

‘See NRS 349 10Q1)W), (2).
‘See NBS 34.726; NRS 34.81001)b), (3).

WuRNY erreyaey *32:11 gQ 41 * -
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i rxia
a'! G22s8-62g-52, HURnY s3teysey dgg:21 g Ll dasg

rules.! In an attempt to excuse the procedural defaults, appellant
cont&ndnthltthadjshictmurtincon'ecﬂydiamimdhhﬁntpoﬁﬁcnin
which he claimed, among other things, that he was denied the effective
asaistance of counse] because his trialcou.nadrafuadtoﬁhanotica of
appeal on his bebalf He also claims thatthiacourtinmrrecf.hrdi:miued
33 untimely his appeal from the district cowrt’s dismissal of his fret
petition. Wae agree that appellant can succesafully demongtrate good cause
and prejudice to excuse the procedural defaults.?

In appellant’s frst timely petition, he caimed, among othar
claims, thlt_hismnmdwuineﬂncﬁvofqrm.taﬁhxdh‘ctapped
on appellant’s behalf The district court failed to conduct an evidentiary
hurinx&nddcniedappeﬂmt’apetiﬁon. Th.i.amuzthuhe.ldt.hata.n
appellant is entitled to an evidentiary hearing if he raises claims, which if
true, would entitle him to relief and ifhiuclnimaarcnatbeliedbytha

‘See Lozada v State 110 Nev. 349, 871 P.2d 944 (1994).

represent petitioner); seq algg v. Di ‘ 104 Nev. 656,
764 P.2d 1308 (1988); Lozada 110 Nev. 349, 871 P.2d 944,

3
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L! record.’ Hers, appellant’s claim that his counsel refused to file 5 direct
appeal on his behalf does not appear to be belied by the recard and, if trus,
would entitle him to relief? Thus, the district court srred in failing to
conduct an evidentiary hearing on appellant’s appeal deprivation claim.
Approximately two years later, appellant appealed the district
court'’s dismissal of his petition.  This court subsequently denied
appellant’s appeal ay untimely. Appellant, however, was never served by
the clerk of the dintrictcourtwithnoticnofantryafordsr.“ This court has
{ Beld that "under NRS 34.575(1) and NRS 34.830, the time to file 4 notice
of appeal from an arder denying 2 post-conviction babegs Petition does not
commence to run until notice of entry of an order denying the petition has
bean separately served by the district court on both the petitioner and the
Petitianer's counsel.”'! Here, the district court clerk properly served notice
of entry of the district court's April 19, 1996 ordar on appellant’s counsel,

'9Gee NRS 34.830(2), (3). !

“See Klein v. Warden, 118 Nev. — — 43 P.3d 1029, 1032 (2002)
(ciﬁnglmmgnd_x,m 114 Nev. 219, 954 P.2d 1179 (1998)).

NURNH atreyswy

d9e:2t eg 41 dag
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but did not separately serve appellant. Because appellant was never
served with notice of entry of order, the thirty-day appeal period pravided
by NRS 34.575(1) never commenced to run. 1t Therefore, appellant's notice
of appeal from the April 19, 1994 dismissal of his first petition was timely
filed, and this court 1acorrectly denied it ag untimely.

We conclude that the. district court’s failure to recognize that
appellant had presented 2 timely, cognizable claim based an the
innﬂ'ectivousiatancoofcoumelinhiaﬁrstpetiﬁmmdthi.mmt’s
monoouadenillaflppdhnt'aappulfmmthadiamiualofhilﬁnt
petition constitute impedimenta external to the defanse, and thus good
c:uaotoucl:luth.ﬁlingafhis present successive and untimaly petition
whenhaagainraiudthldaimthnthiscolmsdwuinaﬂbcﬁufur
nfuaingtoﬁhadiractappedunhhbahalﬂ“ Moreover, prejudice is
presumed for such a deprivation of counsel 14

Wammmdthhcmtathadiatrictwurttocmdud:an
evidentiary hearing to determine whethar appellant’s trial counsael
deprived him of the right to fila a direct appeal 18 If the district court
determines that appellant was deprived of a direct appeal without his

e id,
3ea Lozada, 110 Nev. at 857-58, 871 P.2d at 949.
i “3e0 id at 356, 871 P.2d at 948,

“Ses Davig, 115 Nev. 17, 974 P.2d 658; Thomas, 115 Nev. 148, 979
' P.2d 222, The district court may exercise its discretion and appoint
1 appellant counsel for the evidentiary hearing. See NRS 34.750.

ﬁ

|1 Y 5
[N
/ r! 0228-6828-5242 HURAH 21ieysey dLE2T g0 ot dag ‘

——— et |
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consent, the district court shal] appoint counsel to represent appellant and
H shall permit appellant to file & Petition for a writ of habeas COrpus raising
issues appropriste for direct appeal. If the district court denies
appellant relief, he may then §lq an appeal from that denial in this
court.}? Accordingly, we
ORDERthajudsmantofthodiatri:teourt REVERSED AND
REMANDthismttertothediatﬁctcomtfnrprmdjnncomimntwith

| this arder.
J.
Sheasring
g ML_ , J
Leavitt
&dﬁﬁﬁ; J
Becker

95ee Lozada 110 Nev. at 359, 871 P.2d at 950,

"In light of this court’s determination that an evidentiary hearing is
nmaaxy.wededimtomuhthamerituofuyofthechim:that
appellant raises in his petition.

6
o A
! s°’ 0228-628-%2, WURNY ariwyawy dLe:21 gq L1 dag
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IN ™HR SUPREME COURT op THX

LAWRENCE SUGENX RIpem,
App..ul.nt,

THE STATR ar NEVADA,

)

}

}

)

ve. }
)

)

}
Respondant . )
}

Director, Oxder D.tu.tu.lng

in the districe caurt the

This ig 4 proper Person appeal fron 4N orderx af
po-t—convictiou Potiting for 4 writ

On Deceaber 14,

STATR op NEVAD,

F1e

No. 209213

the
af

appsal

19360,

AA05813



pott—conv.lot.lon Telief mygt be filaq within one year after thn

Petition g4, pnlt-cmv.lct.lon reliqf, 3ee Nng 177.313¢3;,
Furthor, 1t woyig have been :Ln.ppropr.lato for Sppeallant to
raige theas Claime {p a polt-conv.lctlon pracud.mq brought

AA05814



convictian available to chlllnnga only the cnnatitutionnlity af
& Judgment of Convictien op Ssntance).

Becauge it 4Ppearg

Isspondent

| pntitian,'
shali have

date of this
order within which tg

show cauge why thig 4ppeal
dletrict tourt for ,
4ppellant*y petition,

should not hbe
Yamanded tg the

Proper Consideration of

It is s0 orpDERRp.

co: Hom. Brian McKay, Attnrn-y Genara}
. trict Attorn-r
Lawrencae Eugene Rider

AA05815
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IN THE SYUPRENE CQUAT OF THE 3ITATE or NEVADA

BILLY RAY RILEY, Na. 1317139
Appellans,

FILED

THE STATE OF NEVAOA, NOV 19 99

Raspondanrt. LN 4
: [T

QRDER DISMISSING AP REAL

ThLl i3 an appeal trom diacrlet  court arder

disalssing 'a second Past~conviceion Petiction for a4 wrie of
habaeas co:pul in a death pcn;l:y Cate. We conclude chat all tha
claims app-dlan: Billy Ray Riley raised 1n che fnxcane Paticion
ALw prac.duxally barcad h-cau:n ha failed o Prove cauze and
prajudlice o: d..ana:rn:- 4 fundamancal li:cnrrl&qq of qu:Lcn cQ
overcoms Nevada's practdu:nl defaule rules. ’

G0 dctober 1, 1989, the victim was xiileq by a single
Junshot wound to the chase. Riley was coavicted of dne caunc
sach of :ohhazy wvith the use of 5 deadly weagen and first dagree
mirder with the use of 4 deadly wWeapoa and wagy Jentencad ta
death. }hla CoUurtT affirmed Rilaey'y conviction and death
sencence da direct appeal. RAiley v. 3tate, 107 Ngv. 08, 20e
P.2d, 351 (199i). .

R&l.y 3ubsequently filed ' hig Clrax past-convicelan
}.g;g;qn, wiich the dlIerict court danied 90 Juns 29, 1932,
This courc affirmed the dlacrice equre'y Ordet. Rilay v. $2aca,
110 Hav. 628, 0179 P.24 272 {1934}, ceczc, danied, 314 U.S. 1042
{L998).

Cn Auguac 28, 1999, Riley Zfiled {a PrApar percion .

posc-canviction petition for a weie of habeasz corpus, Qn

QQ - 1130~ |
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.
Novembet L&, 1998, through counsel, Alley refiled the p.:],:}_an,i-
Gn Januacy 29, 1939, che districe ecoure dismissed tne peticion |
a3 procedurally defaulced. 7Thiy Appeal follaws.

Flzac, Riley concends that cthe discrlee SOuUZE mrred by
dismiszaing ‘hiz jeZltien wicheuc conduceing an lvidlnc]..:y'
haaring. Th.L: <ontaentlon 13 witheut Q&ClZ beacayze AMley ayge
firac overcome procsdural defaulc before ne 14 sntitled o Nave
tha coure ::each ‘the marits of th, lubscantive claimg |p nig
patition. Cf. Harqrave v, Jtace, 100 Nev. 434, 502-0), ¢3¢ P.2d
222, 223 (1904},

s.;:on.d, Riley contends cthac he 1ufficiently provad
cause and pr-jud.ln:. L9 overcoms che Procadural dafaule NRLY
J4.31Q0 for udl of the u.m he calsed Ln che lnatane pacivian.
Some of theas claims had puviduly Desn raised 1, sichar ntjy

direce lpplll or in.his firse posxc-convicrion pnl:l.:laq Hu[
tesalalag cialms ha.vc Aever baan ralijed.

Riley acgues that the reasen he falled "to ralse
cezcaln clalms in  previous procesdings way inaffeccive
azslscance of nis _.‘.u:c Polit-conviction cqunsel. MMley clces
Crumg v, la:'dnn, 111 Wev. 23], 303, 934 p.24¢ 147, 233 {1997, i
for the p:opesluon thac ha wajy entitiad eo counsel for nijs
firse pqu-convicclcn procewdings., Therafore, ha Arquas chat he
1y encitlad 1:o the coacomitanc Fight co effective A3siscance aof
chat coun.u.t. Sem 14, RAliey's arquadnz hay no maric,

In nis appellate cpening brlaf, Riley informs this
court cthat his firac post-conviceion Counzel was asppoinced ro
cepresenct him on  Apsil 20, 1993, In 1931, che Nevada
Leglilature amended NRS 3¢.820{1) eo mandate appolntmenc of
counsel faor a first post-canviccian Proceading s a death

penalty case, effective for pecitions filed on ar after Januacy
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L, 199). 1991 Nev. Srac. ch. 44, s§ 2q, 12, az a1, 43,

According co Crums, a petlcioner Nas & rlgne ¢q lEEoc:iv.f
asilscance Of that appolnted Counsel, 4nd lneffecrive 43slivance

cquld censtitute good cause for fallure ro talse claims jp chae ;
i

proceeding. Crump, 1) Hev. at 303-G¢, 934 .24 .¢ 291,

Howaver, thye fecord in this CAte reveals chae April

20, 1391 was che date Gounsel waz appointed for che appaal from

the flrse pasc-conviction PZocesadlng. The Post-conviceian

-

petition was’ filed ia PToPer persan on Jyly 22, 1991,

supplenental petition was flled thzough counset on Jeptemher 11,
1991.} Du:@nq that cime, NRS 14.2320 4d noe provide for
tpPoLlntmant of counsel, aad NAS 177.345(1 peovided the discrice
courc wieh tk- discretion, Ret .4 mandate, to appaeint coungel.

,accordinqu,.lll'y cL,a:Ly did ﬁo: have the righe o effeccivy
assistance of his firic post-conviccion Gounsel. 3us H:éaquc v.j
¥ardan, 1131 Hev. 139, 163-64, 3132 P.2d 255, 2571-39 {19961.'
Accordingly, Riley has failaed RO satisfy nis buzrdea of Proving

caufe o ovexzcoma the procedural default in NRsy 30100

jucceassive paticions.

-~
Addiclonally, Riley fails eq Allege cause for ralsing
the sane claims he Previcusly raised ia hig direct appeal and

!

fizae pos:-con}iéildn proceading. Ac:a:dinqu, those claims are

procadurally barred by the doctrine of law of the case, 1ae

v. Stace, 91 Nev. 314, 915 7.2 797 (19731, as vall as by wrs

J¢e.810.

e noce cthat in the Laseane Petizicn presanced below,

Rilay correccly lndicaced thae firse Past-convigeion counsal

appalated on or before Japtamber 23, 1991. dg Are uncluar ag ¢g
wity Riley's current counsgel on ippeal misinformed thls coure ag
Co tha data prior counsel was appoinced, a dace that Ls crucial

to tha diasposicion of chig 4ppeal.

and a

Thus, |

for

Hail

way

i
|
_’
I .
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Riley naexe Arques cthat in di:ai::&nq M3 cuzcans
peciciaon, the district coyrs: QfToneAualy fiiled ¢g cavigw the
@erits of his casze under rhe "fundamencg] [LICacriage of
Juatice™ exception ta praceduryl defauls, Jes NRY 3¢, 80911} (b ;
Jehlup v. Delo, 313 0.3, 238, 114-15 (1939y;. The dlsercice cau:c
incocractly concluded chat Nevada doe3 not cecognize Juch ap
sxcapeion, cicing Sancher v, Wazden, 93 Nev. 273, 213, 510 p.24
1362, 11831 (1971;. Navacchaless, we conclude cthae Riley failed
cu d.ngn4g;a:. a fundamencal =iscarriage of Justice and nay
thn:t!otl t:Llnd E9 avercome procedural defaule. Accezdingly,
we :

ORDER chis ppeal dismisgsed, °

g
J.
J.
™
cg: Hon. aonlld 0. Parcaguirce, Oisezice Judge

Attorney General

Clark Councy Distriet Attorney

David J. Paacoasst

Clark Councy Clerk

q
1
Mrvema, o
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MARR Jamxy ROGERS, ; Ho: 181
Appellaae, } ;
L ) RECEIVED FILED
Y23x1993
o s, AT ) Mmmieen WY 28 533
Rarpendent. ) IETT N mocag
. .

agpellant,

On Jetober 12, 1395. lpplll“t:f.‘lltd R post-
ceavictien petitiog for a writ ag habang Sorpus in thg districe
court. Tie districe COurY appaintsd eo'un.-’gl TO represent

Nithoue granting an -udintiu‘-y hearing, whg
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-

district coury deaied Appallant’y Patitian na Dacenbar 214,

19%1. Thim appeal fallowed,

tha N'Maughtan tart for criming) insanivy shauld pag have bean
usad at hig trial, ang (2} appallanme wag deprived of due

703 2.24 at 849, m™ig coury'y petor decision e the lew of
this case. 3139 Ral) v, .'!'-ltl, Il Mae. 314, 339 P.24 ry7
(1973).  Tmys, ﬂ_%mﬂdmtmuww:h.
Peatition. Our resalution o thid lague Bikss LT wnneceagary to

+ comalday che marits of appallanty Teaalining ALgumancy,
Amuut'-'mm. he.u.n' Sarit, wa

onnnm.am:.d,tmuu.
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)
e, - '
*opelian 5 RECEVED; FILED
va.,
MARDEN, NEVADA DEPARTMENT )’ ey b9y - ,
OF PRISCNS, ; Ny ety : :
] ; e JUN 04 593

: AT o, 3000

. n{ee
mw—%’f e T T |
&+ ' % .

larceny. fe was sentanced to Fecaive the d@c& Peamaity. gg
direct appesl, thig enu‘:-t REfirnad Sppallant’s conviation and
ientence. Bogers v. state, 101 Nev. 437, 708 ¥.24 4q (190d3,
SuE- dended, 476 T.3. 1130 (1sas).
Subsequently. srpeliant filed 1o tng atrict ot o
Petition ¢ox pPost-canviation ni.tu. The :tu.ltﬂ.ct court

mmzﬁmﬂmmm. ﬂu!mmc:nutltwthc '
Prodseding.  ogers v. Wnittey, 717 T. Soppi 706 (D, Mevw. : _

-

9a Cataber 17, 1990; Appellant filad a pogt-

1This order i, “Lamued 1n Place of our order disaisging J
J ARD®AL antared am ... nn
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district coure danied appallant?y Patition gopn Lecombar 34,
1991. mig appsal followed.

CMTT in appillant's direct appeas. EOQUIY. 191 Kev. g sdq,
708 P.1d ax sass, . This couxw's priay mnfu the lav af
this case. 34q EHall v, itats, 91 ev. 4 339 p2g 797 -
(1978). rage, the diserioe :ou.r:: fua nat u:r
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=
IN'THE SUPREME COURT OF THE STATE OF NEVADA

MARK ROGERS A/K/A MARK JOSEPYH No. 36137
HEYDUK A/K/A TEEPEE FOX,
Appellant,

vs. -

WARDEN, ELY STATE PRISON. E K. 1
MCDANIEL AND DIRECTOR, NEVADA -
DEPARTMENT OF PRISONS, ROBERT MAY 13 2002

BAYER, CLEAN g e 2ot
Respondents. ] Q*M‘,
QEQEE-QEAEEI&\ME

- This is an appeal from an order of the district court denying a

Post-conviction petition for a writ of habeas corpus, In 1981 appellant

Mark Rogers was convicted of three counts of first-degree murder and two
other felonies and sentenced to death !

In February 198s, Rogers in proper Person filed his first state
Petition for post-conviction relief, under NRS Chapter 177. Ag mandated
by former NRS 177.345(1),2 the district court appointed coungel for Rogers,

‘Rogers v. State, 101 Nev. 437, 705 P.2d 664 (1985).

?2In 1986, NRS 177.345(1) provided that an indigent petitioner for
post-conviction relief was entitled tg appointed counse), Crump v.

Warden, 113 Nev. 293, 297 0.2, 93¢ P.og 247, 249 0.2 (1997).
J\)\'
Rl Couey
Nevasa
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In October 1987, Rogers filed a federal petition for a writ of
habeas corpus. Almest two years later the federal court granted Rogers's
motion to stay proceedings to give him an opportunity to exhaust his
unexhausted claims in state court. In October 1390, Rogers filed his
second state post-conviction petition, seeking a writ of habeas corpus.
Appointed counse] filed a supplement to the petition. The district court
denied the petition. Rogers appealed, and in June 1993, this court
dismissed the appeal.

In December 1993, Rogers filed his second federal haheag
petition. The petition was amended and supplemented the next year. In
1997, he voluntarily dismissed the petition to return to state court, again
to exhaust unexhausted claims. Rogers then filed his third state post-
conviction petition, initiating the instant habeas proceedings. In July
1999, the district court entered an order dismissing the majority of
Rogers’s claims. After further briefing, the court entered an order
dismis;inz the remaining claims in April 2000. We agree with the district
court that Rogers’s claims are untimely and procedurally barrad.

Rogers's habeas petition was filad more than one year after
this court issued its remittitur on direct appeal. Therefore, ahsent a
showing of good cause for this delay, the entire petition is untimely.? In
regard to any new claims he raises, Rogers must show cause for not
raising them in earlier proceedings.* However, Rogers does not seriously
address the issue of untimeliness and procedural default. On occasion he

asserts that his earlier counsel were ineffective in failing to raige 13sues,

39ee NRS 34.726(1).
NRS 34.810(2).

13
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apparently assuming that thig constitutes cause for hig untimely filing, for
raising new claims, and even for reraising claims presented earlier. Thig
assumption is incorrect.

Ineffective assistance of counsel can in some cases constitute

cause to overcome procedura] default.* However, in post-conviction

the Sixth Amendment or the Nevada Constitution.d A post-conviction
petitioner has a right to effective assistance of counsel only when a statute
requires appointment of counsel for the petitioner.? When appointment of
counse! is discretionary, the petitioner has no right to effactive assistance
by that counge}.®

' Rogers was entitled to effective assistance of counsel in hig
first post-conviction petition in 1986 because at that time NRS 177.345(1)
required the appointment of counsel for indigent petitioners for post-
conviction relief.? But he was not entitled to effactive assistance of coungal
for his.second post-conviction petition filed in 1990. Although he was
represented by the State Public Defender, no statute required the

appointment of coungel. Rather, such appointment wag discrationary

See Crump, 113 Nev. at 304, 934 P.2d at 253 (citing Coleman v,

S01 U.S. 722, 753.54 (1991)).

GMQ_K_QMQM 112 Nev. 159, 163, 912 P.2d 255, 257.58

(1996).

Id, at 165 n.5, 912 P.2d at 258 n.5; Crump, 113 Nev. at 303, 934
P.2d at 253.

*Beiarano v. Warden, 112 Nev. 1466, 1470 & n.1, 929 P.2d 922, 925
& n.1(1996).

Jee Crump, 113 Nev. at 297 n.2,934 P.2d at 249 n 9.

e Couar

Mevaza 3

LV Y Y
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under NRS 34.730(1), which provides that a court “may appoint counse]”
for an indigent habeag petitioner.l® Because thig is Rogers's third post-
conviction petition, he must show cause for not raising any new claimg in
his second Post-conviction petition ag well as for not timely filing the third
petition.!! Any claimg that counsel were ineffectjve during his trial, direct
appeal, or first post-conviction Proceeding should have beeg raised in his
second post-conviction Petition. Any claim that his second post-conviction
counsel was ineffective does pot constitute cause because Rogers was not
entitled to effective assistance by that counsel, who Wwas a discretionary
appointment.

Additionally, Rogers demonstrates N0 cause for reraising
claims already decided by this court in earlier Proceedings. Under the
doctrines of abuse of the writ and the law of the case, we will not
reconsider such claimsg. 12

Absent a showing of good cause to overcome procedural
defau]t; this court will consider claims only if the petitionar demonstrates
that failure to consider them will result in a fundamenta] miscarriage of

YRogers is sentenced to death, but appointment of counsel for a
habeas petitioner sentenced to death is mandatory under NRS
34.820(1)(a) only if “the petition is the first one challenging the validity of
the patitioner’s conviction or seatence.”

H1n referring to Rogers's second and third Post-conviction petitiona,
we do not include his federal petitions.

“See NRS 34510(2); Hall v. State, 91 Nev. 314 315-16, 535 P.2d ]
797, 798-99 (1975).

Furtaus Counr -
N::n.- 4 l
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and we affirm the district court’s order on thig independent ground.is

Two claims warrant some additional discussion, however.
First, Rogers contends that the district court did not allow his tria] coungel
to ask prospective jurors whether they would automatically impoge the
death penalty on someons convicted of first-degree murder and that five
jurors who were ultimately empaneled believed that conviction for firgt-
degree murder called for mandatory imposition of death., The record belies
this claim.

Rogers is correct that a district court should excuse for cause
any prospective juror who would always impose a sentence of death on a
defendant convicted of first-degree murder 1 Here, the district court
express:ly granted defense coungel's request to question jurors onp this
topic, and during voir dire of the five jurors in question, defense counse]
explored this topic and passed all five for cause. Neither the district court
nor the State recognized that the facts belied this claim. Nevertheless,

"See Mazzan v, Warden, 112 Nev. 833, 842, 921 P.2d 920, 922
(1996); see alsgg Pellegrin v. State, 117 Nev. — — 34 P.3d 519, 537

(2001).

“See Morean v. [llinois, 504 U.S. 719 (1392).
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this court will affirm the district court if it reached the correct result for
different reasong, i6
Second, Rogers challenges the sufficiency of the evidence for

the aggravating circumstance that he had been Previously convicted of a

prior felony “convictiong.”!? Rogers claims that this was erroneous
because he had only one Prior conviction for aggravated assau]t occurTing
in 1976. Although he was also charged with twe counts of felonious
assauwlt in 1977 and pled guilty to one count of aggravated assault, he later
failed to appear and was never sentenced on the reduced charge. Thus he
contends that no conviction ever resulted because a valid conviction
requires that a sentence be imposed. He cites NRS 176.105, which
requires that a judgment of conviction set forth among other things the
senten::e. The district court concluded that only the 1976 conviction had
been entered byt that evidence of the 1977 offense wag nevertheless
admissible, so tria] counsel's failure to challenge the evidence wags of no
consequence. Also, the 1976 conviction alone was sufficiant basis for the
aggravator. We agree with the district court’s reasoning, but there is a

more basic reason why Rogers’s claim hag no merit,

statute, which provides that “a Person shall be deemad to have been

*Rosenstein v, Steele, 103 Nev. 571, 573, 747 p.og 230, 233 (1987).

TRogers, 101 Nev. at 466, 470, 705 P.2d at 670, 673.
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convicted at the time the jury verdict of guilt is rendered or upon
pronouncement of guilt by a judge or judges sitting without a jury.” We
conclude that the trial court makes a pronouncement of guilt once it
accepts a defendant's guilty plea ag valid. This is the point in the
proceedings which is equivalent to a jury’s rendering of a guilty verdict.
Thus, under NRS 200.033(2) a valid conviction existed for Ragers's 1977

offensa. Accordingly, wa
ORDER the judgment of the district court AFFIRMED.

ce:  Hon. Michael P. Gibbons, District J udge
Mary Beth Gardner
Attorney General/Caraon City
Pershing County District Attorney
Pershing County Clerk

et Cogarr

-

Nevaga

‘ |
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IN THE JUPREM: R? OF THE sTATK OF NEVADA

-

RICKY pAVID SLCHREST, No. 293179
Appallane,

“ FILED
THE STATE OF NEVADA, '
) NQY 20 1997
Respondaeat.

ML
LR
“1;;35§;§g§i:1
QRDER uxgggaszsu APTEAL

This is an Appesl from an order of the dimcrice court

dimissing s second pnst-cnnvictinn p.titlen tof WELt of habeag
€orpus. .

Appallant Rlcky David Slchr-st Mas convicted, Pursuant
ta a jury verdice, of two counts of mgrder and twg counts of
kidnapping. He was fsntended to death o sach of the murder
convictions lnd to life withour the po:llhillty of _parosle faor
sach af the kidnapping convlct{ona. Ne sppesled’ tv thia coure,
and ve affirmed thy Judgqmane balow, Sayg llchrlat ¥. Jtate, 101
Mev, 360, 108 p.24q $18 {1398},

luhn-qu-ntlr, :-ch:-at :11-4 a p.titlcn fn: peac-
conviction relief, whieh the dist:ict con:t danied, lcchr.st
again appealed to chias cuuxt. ¥a concluded ne Wxror existed and
afflrmed the district court’s’ order. 3ag Sechrest v. stace, 100
Wev. 138, 024 r.1d 364 (1393} ‘ ' '

en October - 27. 1!!!, s.chzist tlltd a pttltinn te: a
u:it of hlh.ll corpus in the Ualttd Btntoa Distxlct CQu:t far
the District af Hlvlda, alloqinq a -ul:itud- nt clain. In th.
federal po:ition, s-chrcnt allng.d soma -:rarl that h- had
preaviously rafsed Ln pxinr stnt. p:acn.dlaqt. ll u-ll al errors

that hs had never b:auqht in state coure, on Julr 27 1!!0 the
faderal ;eourt dirmissed the patltian on th- ground eh-t !.ch:ust

failed to sxhaust his sta:. :n-ndlnl. Ac:n:dlnqu, un Auguac
28, 1996, Sechrest filad a pqtition for a urit at hnb--. caryua

L] : - i
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To determing whather the Petltion shoulg ba «li.laluaud.
ag Procedurally barred Puzruant to nag Jd.ita. on-:epr;mbu 1;
193¢, the ttate dlstrice coure condueu.d an .i.n-chu.h-n‘hnxl.nq.
This haaring providagd dachrear’y 'counaﬂ._ an éppor?unitf te
allage sufficlene Causqe and'- Prejudice rg Ipuun: L Procedyry)
deafaulce, Coungael informed: 'tho‘cour: '.tlhu he ut&l&i-d a

strategic declalon Ia ROt bringinmg the nay claimg 4 tha prior

Proceduraliy barxred. :hc_lu-ut fos appaaly. -
In the inatmt_p.tu.loa. Sachraat :n-uq'ru many

claing thae have nl:ndy‘ bean dec{ded by thigs couxt ip p:-vicun )

Procasdinga,? 4 these igaugy have dni:ly Laqn :Iu':l-.d.-d,“uuy I

49 the law of the casae.. Pu:l:gu v, _lu‘l:o. 110 Nav, !5..4.‘ 557
S8, 418 p.24 3¢, 363 {1934y Sejarane v. stace, 106 iey.. W,
141, 901 r.2d jaae, yg49 (13303, 389 alie wms 3401042,
Thezefore, we conclude that the dlstrige -.cau‘:.'tl ‘,p:‘cp-'rly

We note I’.hac—rt 18 not' array !o;- Counsal to decidg ‘uol.: ta
ralse meritleges <l on'ap'pc..l.‘ Eirksay v, ‘State, 112 gy,
0o, s, 3219 24 1103, 111314 (1336)" oo

These claing include: (1) -hct.h.: the prosecuter Committed

il sconduct by commanting aon 4. Joxy fattaction r Arding “ehe
Pardong Board, aa Sechrest v, State, 101 Wiv, 1s0, 17!, .703’

428, 12 {lllal:—‘ﬂl whether it vag an abuse' of dfscraeign

deny Sechresc's S3C for additiong) counsel, see id, -at €Y

“?;-J th $ Ria.lon wvag

roperly admitted sae id, a¢ Jal-¢7 0% p. 24 4t - §29-31; {4

:h.:hn-yth. tntién?_éfiﬂt_-‘ Lyna Gcru:r. Sachrest’ o Paychiatrige,
viclated Sachrast’y Fifeh " Amgrrcimant right noe ta- .

. te
Mntlz.‘gg_g Sechrest v, State, 108 "oy, 138, 160-61, g24 P.2d .

3ud, 3Se5°¢s {1992;p ang ¢y vhather tria) Counsel - provided
ineffective Asalstance faor failure ta hhatinto and intecwiey
Ox. Gerow, 299 id. avy 1ll-_-l:l, 428 .34 ar 386-47, - RN

P24 -
to

¥,
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dismissed the -Lopetiti, ~almy.

With ns'pcct to the issues nae k2asrted in prior

JEounds and acrug} Prejudice to the petitioner,
Good cauze hay bean defined by this caugr iz "any

from bringing the claim sarljiaez, Passanisl o, Dtﬂc_to.:,. Dap't
Prlasns, 108 wev. €3, ¢, .7¢s P.2d 72, 7¢ (1909, Additianally,

“Prejudice® requiras the petiticner vy show ®ipnae Besaly that the
RIXors of tria) creasted a Posalbility of pr-ju_d;l.cq. but that they

fosan v. Rarden, 103 wev. 353, sep, $60 .24 110, 716 (1993,
{queting Onlted States v, rragy, 456 0.9, 132, 170 (1949,
Hare, lcch:-i:'l counsel admibtted that Un' Teason he

did nat put !u.:l:h'tbg nav lzsues in the pric;"p-uuén wasz p-u.i.n..ly

4 tactiecal declajon. '_i'h.ta caa.not l:pnli:it;u‘; ql;od cau.n u I.‘e An
net 'ut-:n.nl ts the d-flu;n,"' nor h;.l Slm.lt\d-nltrl!ld I:l;.n:
the claims have maxrit and tlur.'tauuu ta ;aiu ;lh., p:'.'j:u.uc.&
him. Tharefors, b«u;un acd.u'ut haa faileq .t.nd l.u.g_c g'o';l. l:;lui
er 4ctual prejudice Loy not bringing thui_. clalms- Il.rll..l:, w-
conclude he {3 proccd.uul.l‘y ba-:ud from h:inqlng l'.h-’ ia .'thu.
u;-;nd Pl‘tl.tl.an. . ' ’ h ) :
Jechzast furthay ADJues that he wag ‘nok p;-uvid-d an
*informakive hsaring™ when b-. brought h.l.; -f.i.;st p.u.tiu, as
Tequired by NR$ 3(.820(4r. g, 1905, vhen Sechreat 'h:;u}i.ﬁ--m..
fizae Petition, chig Pravisrien (thea c&ullﬂ._cd is na.nﬂ-u_,yza_un

instzucted the district caure ta Personally address. the

2

Proceedings, we conclude tha diitrl.c: c_au:t' p}upcrly appihd the |
procadural bar tn wps 34.910, which pravidu_l- that the coure shall

dimiss » Petition if the court determines thae the grounds fop
the perition caulg have bauen ninc-l in an eqaplie:z Procesding

unless the couzk finds bath Cdusn for the fallure tg Prasent the

lwpedisent Sxternal tg thy defense® which PIavants thy p-titlanlé ]

.y
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petltioner to inform hu . hat he st ralse a1} lasues |{p
single pecitien or else any new clalmg {n., aubsequent p.cl:.lnlau
will nex be considered, II

Attc:‘ l. thoerough review of tho_ receord, We¢ conclude
that Sechrest wags .11 p_r:ujud.lc-;l by this error. ‘rhcrntorc,. hn. is
hot entitled to any :clh!-.l Accordingly, “e conclude that che
districe court diq not err -L-n dismlsaing the instane Petition
based on procedural defaulce.? ¥

ORDER this appeal diamissed,

€6¢ Hon. Chacles M. NcGa, )
Hon. frankie Sue Dal Papa, Attornay General .
Hon. Richsrd A. Gasmick, Diatrige Attozney '
Rabazt Fruce Lindasay S .
Judi Bailay, Clexk . Voo ’

‘Sechrest fucther . contends . thae this - court applies
proceducsal defaalt .ruleg lneonaileutlr. ¥a cenclude chag Ehis
Argument has no merit. Ses Valeria ». State, 112 Nevw. 183, gy~
90918 p.2d 074, a4 {1398 , Additionally, 1a hig reply brlae,
Sechraat zaiged for . the firse tine' the {gsue of ineffective

pProceadings. ¥a conclude bhae this lisue 15 hupproprhtdy
ralsed, and therefore, we need nat conaider it. Seg WRAP 20 (0)
{issuas in the taply Brief shall be limtted ta Iesponding to new
matters brought in the a alng brieg); Gld Azcac Mine, Inc_ ¢
Brown, 97 jNgv. 4%, !Z-Rc

TOTA. *.x8
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App.lllnt,

)

}

)

J

ve, ))
THE STATE ar NWADA. ))
J

}

Thias ia 4 PXoper persan 4ppeal from an order of the
diatrigt coury denying o Post-convigtion Petition for 4 writ of
habeay cCrpum.

ADpallant was charged by way ag ind.mtnqgt with nine
county of Sexusl asssult upen a minar under the ige ot 14, NA3
‘200.364, 200.1388, Pursuant o 4 jury triai, , Judgment of

on Augugt 13, 1983, appellant filld‘l Datice of 4Dpeal . This
court affirmed lppdllmt'l conviction, State v, Smith, 100
Navw, 370, sag P.2a 318 {i9a4), APpellant did noe file 4
Petition for polt-cmviot.ton relieg,

On November 1, 1989, 4ppellant f1iled the instant
Petition gqp 4 writ of habeas Corpus, 1he staty Pposed the
Patitign and an Jenuary 1, 1990, tne distrige court fileq
findings of fact, Conidlusigng of law and gap ordar denying
4ppellant'y Patition, iy, ippeal followed,

Our Preliminary Feview of ¢ Tecord indicated that

the state tc show Cause why this Ratter shoylg not he remanded
to the district court for Proper conlidorlt:lon of 4ppellant'y

AL
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Pstition, Smith v, State, Docket Na., 20959 (Ord-r, July 17,
1990). rn that order, ¥® noted that thne district Court relied
on NR$ 34.719% in dinj.ninq 4ppsllant’y Patition. Npg 34,728
Fequires 4 Pestitioner o seask po-t-conv.tl:t.ton Inliag pursuant
ta Nmy 177,318 batare filing o po-t-oonv.lct.tan petition for .
wTit of habeayg corpuas. Wa noted that, while iPpellant wag
convicted in 1983, wNms 34.725 waa nat enacted until 1987,
Becauge , Petition gaor Post-conviction Ielief wmygt be filag
within one Yoar after the Wty of o Judguent of conviation ar
aftear the final decision on AppsAl, the Procedurs: default
created by Nng 34.728 414 nop Come into -.ult.ng- until we3l
aftar theg Sxpiration of the time withip which Sppellant could
overcoms that dafault. Seq Nms 177.315¢3).

In responss to our ordar to show Cause, the state does

not dispute that the distriae court’ g Teliance oan the
urges, hounv.r, that thig court may atil} Aaffirm the distrige
court’a order on the basia of laches., - Thia contention g4

without marig.,

That statute indicataeg that *tne State of Navad, muat
"oecifically Plasd )acheg. The petiticngy Bust de givaen an

WZit of habeag corpus and Tasand thig CARS to the districe

AA05841



Appallant shall he afforded an
mation pursyant to NRS 3¢.800.

It 18 a0 ORDERED,

‘ca: Hon. Donald . Hosley,
Han, Brian

oPporctunity to raspand to

Y

L
Staffen

s o
38

s J.
Howbray

iEw » Jt

Rose \ T

Distriot Judge
ttomey Ganargl

¥,
Hom. Rax Bell, District Attorney

Jarry Prank Saith
Loretta Bowman, Clerk
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QROZ3 QF axvang ¢
This {2 an appeal from an arder af the distzics cayen

danying agpaellant’s patition far pPast-caaviction relle? {n a

bl

death panalty cazs.

1344, Oavayne QOaecek Jtavans wvas

an  apeil 14,
canvictad, gpurivaat te a jury vesdicz, af ane cIUNE sach g2
firsz-degree murder, rabbery vity tie use af a deadly weapen,
possaszion of a xtalen coedit cacd and qrand laprceany auta.
- Tavens vas sencanced by the jury ts cdeath by lathal {nfaczian
an thae H.::s:-c!‘q:n- aurder chazge. He alio vas fantanced by the
distzics caurt ta fiftean ysars foc tae rabbary canvictiaa, a
consacutive fifteen years far usze af: a deadly weapan, a
canzacutlive six yaass an qu possssuion of a stalen coediE card
canviction, and a cansacutiva tan years far the qrand larcany
auta canvictian,.

' s:;vcu p.r:ocnad.d in preper persen th..-:uq'h.uut. beth the
gallt and paalty phase of his trial, While thre public dafender
characterized Stavens as a "jallhousa ARCarTiey” &9 the diztrics
equrt la.presenting Stavens’ motian ta proceed Lin proper pacsan,
::-vm aczually was Tuenty yaass .a_ld at the tize af his =vial
and had cily camplecad tle sl grade. Tha $3ace and Stavens
Jath requested the appeolnzaant aof sund.lar ciuntal. Tha publie
defandar, hovever, abjectad ta sazviag as standhy caunsel, and
thae district cours danied the 3tate’s and Ttaveny’ Cequasc.

Stavens appealed his csavicoion with the aszlscance of

euzt-appointad counsal. This csurt disrslised Stevens’ appeal.’

, . . ol 2,
IN TH2 IME COURT OF THI STATZ oF NSy, f,’,ﬂof
QENAYNE OEREX STIVINS, } He. 14133 -
, *
Apgallane, }
}
) FILE
) D
TMI STATE QF NIVADA, )
} JUL 03 [eed
Rasgandant. * )
1 v AT,
XYSLia
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:‘ -H ! Wooay

Stevans v, Stak ket Ne. 17990 (Ocder Ois: 1§ AFceal,

Qctcheaz 11, lada).

On  May 14, 1949, Stavans ‘Ziled a _Freges gecsan
patitlan far post-conviction relle? (the "gizgs zeciclan”} in
the dlazTies cauzl puTsuant ta MRS L77.IL3 - NRS 177.333.}
Incluced amang Stevans’ claias far pess-convicsica salles aru- an
dlleqation of ineffacilve assisSance af appellata caunsel.
Accardingly, Stevans requastad thae apgaintienc qf csunszal othar
:h;n his agpellate counsel &3 aasist hia in :xe Pra1acuzian af
his paost-canvietian clalims. Tha dlistolet caus: Zalled cao
address SCevans’ r'lf:uul: :c_r agpelntad caunsal (despits NRS
177.34972 dictate Ea assazs Tha:nteed ta apgalat caunsel yithin
tan days after the ¢iling of 'a peciticn fap Fass—canvic=ian
rallef}. In addltion, the STate filed na resgansae la aggasltion
ta Stavens’ firss patitlen {la cantravencion of YRS 177.13%
vhich raquired the STate te resyond within £Li£Ty davs aftar the

£lling of tha petitiaa}.

Stavens’ Llirat petition than lay darzane fer almass
s1ix monthy (& viglatian qf NRS .LTT.:IIG(I) vhich requiced thae
district court te "aake all rsasenable efforss ta u-;.d:l;l:n"
petitians faor past-convictlan relief]. At that peine, aue of
frustration vith the [nackivity aon his flrat pevitiaa, SSavans
naved tao withdraw hls petltion so cthat ke Enuld. purite fedearal
habeas curpus rallef. TRa diszerict caurs allawved Stavany ta
wishdoaw hils flrse petitian. In daing se, the dist=ie= cagurs
did nec canvass JStevans reqarding kis request far thae

appaintzdnt af nav caunzel. .

Staveans thereaiter purzued fedaral ralief, tut was
required €9 return g stACe COUrt L6 exhaust the {ssues raised
in his firae pasicien., Thus, on Japtamber J, 1991, alacsss thres |

years aftar his dlirecs agpeal had baun disalsstad, STevens filed

Lthese seczions vare repaaied effective January 1, 13%1.

2

L]
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4 3ecand 3rapa: “an pezitisn fgg ;a::;é;r:v*.:_ TellaZ (she
"secand perition”). Thae d.‘.s;:ic‘: Judge daniee Ilavens’ gecand
i petitian on the graund znar Slevans had nac $hewn *ccad cauge®
for falling ta f!le t&ne petitisn wiehin ang Ieazr aftar ehe
disaissal af Xig diree= ifgedl a3 ruquirzed by NRS 177.119¢7).1
TRisz appeal follaved. |
Ilavans clalag ehat eye dissrics coyss arrad iIn
finding na gacd cause lxist;d far his Lalling =3 2i14 Sinely mne
lacond paetitign. Fa agres under ne XITexaly  unusual
circumstances presentad in Shis caze ang Canclude thae geed
Cll:!ll dld exist for-Stavens’ failure t2 fila Xis sacand getieian
vithin one year aftar the dL.uhul of hls dizecs ipfeal. The
4zTor in this case dates back te Izaveng' withdrawal of hig
£irss gacizton and the digesics CIUET’s fallure ©s addresy
Itavens’ requas:t far newv csunsel. In akorz, eng elsszics caurs
4z=ed in allewing scavens’ eo vithdraw rhe sfirgs petitian
vithaur ¢{=g= aggaiating Stavens indegandene csunseal kta advisae

hin witl respecs ta the Lirst petltion.
Steveans was q.m:iclqd 2 counsel (n i, <isza.

Althaugh Stevens’ did nat have thae auuul:h:.riqht Lo caunsal,

S48 MRS 177.349,7 [k voald BDave Dees an abuza of dUscrezion gor

s 177.319(3) provided:

Tniess thare is qood cause ahaqun far delay,
4 procasdling under KR 177.3113 tq 177.1412,
inclusive, must B filed vithin 1 sar afZsar
tle encsy of judgmanc of caavies an er, 12
in agpaezl Ras baen taken froms U fudquane,
vithin 1 year aftar the final decision upen

9T pursuant to the apgaeal,

INRS 177.249¢1) provided:

1 The pacikien azay allega =hac ng
patitiones is unable ca PAY tha casta of tng
proceeding or ta eaplay caounsel, I wia
GIUET s satisCied Ehac the dlleqacian af
indigancy 1ix tue, Cthe caurs BAY ipcalae
counsel fer him (or har] wiesin 19 days
ACRar the flling of the yeklition. In zaking
ics detamminatian, =hae SIULT may eansgider

viiathag f
{c3atinued..,}

"_"““"'**"--n-.-..‘. e e

B b iyt ¢
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tle caure ta have 'L d SJtavans czunsal given tha. vans vaa

urder a panalty of deat) and had illejad apn Arquably calorable

lnesfective azsfatance of czunsal claia i his firss jezizien. !
Horsaver, (i vas very agpacent ehae Stavens pepded
indegendent advica wity CesgacT ta his ¢irgs peacizion. ff ne
facard cesonsiratas thak as the ting Sevens disalssed nig sipgs
Pecitian, ha vas lakozing under aigszaken lagressions qp lav
which vaers clearly disclosed g tha  digeries <ours,
.!plc:l:l.c:xllr, Slavens Inforzed the digezjes CIUET thxE ha
Lelieved a1tate post-ciavicsian FToceadings ware undertakan far
Tle sale purpese aof :a;;lnq 3 racerd, vhlcl he fal: he had dang,
4nd that ha heliavaed he cauld not ?-t L falr praceeding in,staca
€IUrt because ha and his ca~defandant had 4 canflies and thus he
vauld "gae thraough Fedaral Cqurs and allaw (ala c==defandant) ta -
40 thae pest-canviciian.™ Na ane disabused Alm af tNasq nlszaken
Lagressions, and na ene lnfarzed hia trak cansidezatian o7 nig
post-canvietien claing by a federal caur: wvas in facs degendant
UFan Rhosa claing heing cansidered initially hy cne STata caups,
Inataad, 'tr‘u dlistzict cours uasely advised Stevens Ak he vaquld
"Prabably givel{] up* the abllity ta PUrsuie state post-cenvicslian
celief 12 nae wvithdrev hls patitian, Walle libaring onder
wistakan lopressidna of lav does AQE of itzelf canstituce saod
cause for 2iling a late petitien, had caunsel haen agpointed as
1t shauld have been, caunsel veuld have had the ebligatian eq
explain to Stevans the ramificavions qr diszissing his ¢irse
patitlion, and Stevens weuld either have pursued the flrgt
pesitfun ar .lmavinqlr valvad pursuib-ef g gipgs y-:itlen_._rIT
light af wuhe fareqgaing, ve canclude thar whe distzrics esurs

T(. . .cancinued)
(8) The L{s2sued pregsented by tle

patition are difficulk;
(B} The peciticner (s unable ta

campraliand the proceedings;-gp
{e} Csungel is Nacaszacy (n acde= g

PTIcaed vith discavery.
]

AA0H847



Lt e s
w floali ‘e ga9d cauxa axiztaed :.ul.' =<8 ¢ failure ta

L.

aZTad

€ile tizely the ...3nd pekivica faz post-caavies. reliee. 4

dur intereast in waigs 2atsar, hcwvu.:, does nac¢ qnd
hare. Glven the xTTeaaly uniquae ci.:'t:-::}.l:.mcu al this case, ve
474 <incalled ta canclyde Slat Stevans did nat Tecalve 3 Cals
STlal, and chus, rathes Ekan Taaanding shis case 3 the disrrics
CAUrT far (usiher patt-canviceien precasdings, ve ragsand €3 cthe
dlatsic: caurs far a naw krial.

Thare are sevaral lrzeqularisies (n t1ls case cnae
glve us reasen ta_canclude that Stavens has nee recejved due
fracass. Ve need anly l.dd.i:n: are in thly qrde-: dne of txa
Claims S:avans makes in bis n.-u:and patitiaen car pes-canviczlen
Fellief (3 thae tae hearing ac wvaley =he erial Judge allauasd
Jtavens te disalss caunsel and Fapresanc hinsal? was {lnadequaca
ta deteralne vhether or nae Scavens VAz Baking a xnewing and
Intelligent valver of counsel.! we have revieved ethe racard

with resgec: ta this L[zaue and aqTas vith Stevaeny. .
Wille a criminal defendant nas o Siweh o\ntndnqn:':-!.th:
ta rapresent Alm- or hecself and thus may wvaive his er har righe
9 caursel, ths valver of that right ta csunsel TUAT be knawiog
and intalligentc. Faret=x v. CaliZerzis, 421 °.39. gaq (1973} .

-

‘for the reasens descriled above, this cygq’ iz alse

distinquishable frum eur halding in Callay v. Stace, 199 Nav.
133, 773 P.2d 1229 (i3s3}, -

Istavens’ appallate counszel falled to raise this iggue an
direct appaeal. ftavens Arguds that che "cause and preajudice”
standard of NRS 177.379(3} la sacisfied by viceug af tha
inaZfactive assiszince ot Agpellate counsel under whlch ha
ldbared. o ix Veali-estabilished 24t fnesfeczive saglscance or
counsel vhich rises ca the lavel ef 3 cansticucianal vialaclan
aaSablishes the *cause and Prejudice” sursiciqge tg avarsome 4
valver., dsg, e.2., Murray v. Carziar, 477 0.3, TS, «tg-19
{1936); meazinger v, Iowa, 138 T.3. T4&, 741 (1967} arinmaqe v..
Warden, $¢ Nev, 320, 9378 (1978} ; f=evure v. Warden, 93 Hav. ids,
183 (197e). In cxis instance, ve aqrae thae ISavans’ aggallace
counsel wvat inefrfective in Callirg %9 raise t3a I{zsce el tha
Xnavingness and inzelliqencs af Stavens’ valver af¢ nis tixen
Anend=any wisht s counsal. Aczardingly, Stavens has
establisted the raquislte cause and prajudice 53 avescaae the
Apgarant vaivar a¢ thls ssua.
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Tha s2andard Ze, $ting tha validizy a¢ 3 waj, 12 ke rign:
%3 counsel in Nevada vas ariginally see forsy In Garaick v,

Miller, i1 Wav. 172, 174, 401 P.1d ¢%0, te3 R T LT
"Ta discharga (the duty af catarziaing
vhether a vaiver i3 knaving and lncelligens]

In lighe e? tae 1iTdng presuagelon againgc
valver az bthe canszituclanal rlens =1
caunsel, a1 judce mys= laveszigata ag leng

and as charoughly i-svmas 2

T 4 i + The facz mhae

an acsused may zall hia chac he 1y lnZarzaed

of hls rigkt to caunsel and desi=eg ta vaive
thls right dees net autamacleal: and e
judge’s respansibilitzy, To be valid zuch
valvar ouss e cada vith an Apprahenslan af

tie nature of tle chasges, the statutary
alfansas-~included vithin them, khe Tange qf
allawvabla punisbmencs Lraeunder, posalhlae
defanszas to the charges and circunstancas i
altlgatian cheread,” and all othrer facss ¢
assanclal Eo a brgad understanding af che
vhale matzar. A judge can sake cartain thae

4n Accused’s prafessed walver of caunsel ig -

T understandingly and wisasly made anly ¢-am a
penaczating and casprehansive exaxinacian a¢
all the circumstances undas which Tuch g
plea L3 tandersd.® .

{quaking Van Maltke v. Gillles, 312 U.9. 704, T13-14 (1948}
{pluralicy) (up!}uh added) ) ; agzard Revnalds v. Hu.-dn:n, L4
Hav. 941, 944, 478 2.1d 374, 374 (1379) ("In each case the
‘Lncalliqeat wvaivar’ must be tasted In Lighz aof the particular
circumstances surcaunding the case, lacluding ene backgraund,
experience, and canduct af the accuxed.®}); Andacsen v, Szaka, %4

P.2d 1170 (L%81); BFuwndsane v. Faoglianl, &1 Kev. 14, 41% P.2d
192 (l944).

Having revieved the distsics caure‘s canvass af
Itavans vitl respecs ta STevens’ profeszsed deefss to pracesd in
p'rapqr pervan, ve canclude Lt wag fnadequace ta detemaine
whecler ITavans’ waiver of hiy Siwey Amandmenr righz 2a caunsal
was knewing and incelliqenc given txat this {35 a deaty Fenaley
Cize and Stavens wvas & tvanty-year-ald, seventy 5 ude drag-quc
At the tine af the tylal caurt’s ciavass. Tha caurs’s caavass

af Jtaverty fell far szhars of a "pedetrncing ana canpseansiva

Hav. 3314, €34 P.2d 1026 {1%82); Cshan v. Stace, 97 Hev. 146, €13 -
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wanination” (lades  .na rolal causs did nqge .v" icie aay
infér:a:iaa cagarding Slavens’ aga ar tducatian) and ve cannac
aszars vizh any canfidencs that Stavans’ ualvnq ol his righz ra
caunzal var valid. Aczacdingly, Stevans’ canviezica qusc bae
Fevarsad,

Far tle faregalng reasens, ve raverss ::g judgzanc a¢
canvicticn against Stavens and rezand this caze a3 tna digs=iaw
court fac a naw &rial,

It ix 320 QROEZ=D.

- _ \:/‘g_l » C.T.

lL“

c2: Han. Gazard 19nglavannl, O0lstsich Judge
Kan. Frunkie Sue Dal 72pa, AtTarnay Ganeral
Haqar, Atchesan & Hausasw
Rax 3all, Digtrict Atzarnay, Clark County

Locat=a Hovman, Clerk :

B g
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TIMOTHY FRANK WADE, ’ No. 37467

Appellage,

va,

THE STATE OF NEVAD4. rILED
OCT 11 2008

Raspondent,
" — - "

Wade Stata, 114 Nev, 514, 946 .54 160 (19ag).

Wads v State, 115 Nev, 290, g5 p )
“h"ﬁﬂ!udnodifym,pmwim-m,_ 24 <s (1993) {deaying

i
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amaend, Add.itian:liiy, tha districe court denioq ippellanry Postconviction

peGtion for 3 wyyt of habegy STPus, Snding the it wag nge Onizahiy
Decause it wey uUnvorifiad. Appellant §leq the ingeapt appeal

Nea NRg 14.73001) CA petition muge be varifieg by petitiines ar hia
counsal”); yue alag v ia 98 MNev 778, 818 P.2g 02 (1880);

Sharifl v, Chumohal 98 Mg 314, 603 .24 850 (1979, SReciffs Arvey 93
Nev. 72, 880 P24 159 (o -
‘NRS 24.7301), ‘

Staze, 109 Nev. 197, 962 P24 1038 (1993,
"Sos NRS 3¢ 730,

ax esta v Styee, 110 New, 339, 871 P.ag 357 Q994 Mazzan o

Qaoy
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IN THE SUPRENME Court o

CARY WALLACE WILLIAMSE,
Appellant,
ve.
THE STATE QF NEvAaoa,
Respandent.

THE STATE ar MEVAQA
No. 207312

FILED

JuLl8 990

S;Iu:n“lhﬁzl—
»
an!u!mvanu

)
)
)
)
)
}
}
)
)
}

ORDER DISMISST APPEA

This is an ippesl from an order aof the districe courte

denying appallant’sg Patitian for post-conviation Calier.

Appellant was convicted,

pu"tcul.nt to a quiley plea, or

murder i{n the tiret degres. A thres Judge panet mantenced

Appellant o death, Appellant

u.nluccou!uur Pursued pogte-

conviction Talief. In a conaclidated apinion, 'uu.. court

affirmad hig judgmant of conviation, sentance of death, sng the

denial of hig post-conviction petition, Ses Williamg v, State,
103 Nev. 27, 737 p.24 308 (1947).
Appellant tubl.qu.ntxr filad g petitian rap & writ of

raized in hims direct ippesal and Previouyg polt-conviotlon

procending, Appeilant ri1eq 8 notice gf Appeal from thiy order

on July 8, 1988,

AA05858



Judiciay Districe Caurt PuZsuant ¢q NR2 Chapter I, and
requested stay of txacution of nge death Sentance. gp July

11, 1988, tne distriat court denied 4Ppallantty mation for

Petition had bean Previous.y Tesolved awgaingt 1PpPellant by thig
court, an July 11, 198s, Sppallant filed , Matice of Ppeal
from the districe Court'g ordear. wy combined tng ADPeAle frog
the firgt ang Second digtrice courts under , *ingle docket

ﬁpm.llnt' filed hig third Petition gor Post-conviatign
Tolief on July 17, 1989, 1n that Petitiaon, Sppellgnt allegued
that hig Quilty plag wam 1nvu1untary. Spm:.tnoaur. SPpellang
8lleged that & potantia; cod.tlndlnt, Harvey Young, nha4 aady

Conaistent wien Young'y statesmanty ¢ the poiice. Appellant
pProvidad o ffldavity showing tng¢ Young has, after talling
Nuusrgug versions g¢ his story, Tescantayg his Slaim thee
SPpellant killed th, viotim in this cqeqe. Appeliant'y Petition
vas denieg bY the dlatrict Sourt without o hearing in 4, erder
fileq Decanber 9, 1989, Thig tppeanl followed,

Appallant contands thet the districe €Ourt erred in
denying his Petition without , h-ar.tng. Sp.ctttcllxy.
appeiiant Srgues that Young'y Tecantation of hie claim that
ppellant wag the kiiler dmt.ntu that SRPallant'y guiley
Plea way .tnvoluntlry.
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This contcntlon_i. withaug Berit, This coure haa
tlready dctlrllncd that appellant'y Plea way Voluntary,
Willtaas +, State, ;03 Nev. 217, 737 p.24 Jcs (1987, That
h.ol.dlng i now the law of the vage. Sag Hall V. Jtate, g3 Ney.
Jid, 1333 *.2d 797 (1979}, Young hag made up , Aumber of

versiona gjp his story, and we ars not inclingd to Teconsider

his gwn ld-.ution. has ng regard fqop the tryen, Az the

" digtrige fouxrt correctiy noted, appellant Confesged tq killtng

the vigeig in thig cage. ag hig Penalty h.ar.tnq, St & timg

nathing ¢o fear from Young, lpp-.-l.lult Testirieq thet ne killed
the victiam, At hig Pleaa Canvasae, ippellant Cleariy indiceteq

fppellant'y polt-conv.tction Clajimg,

App.ulnt'- cantentiong l.lcklng Berit, we
ORDER this 4ppeg] dl.ll.l.lnd.
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IN TME Stupmimz COURT op THp STATE op NEVADA

CARY WALLACE WILLIAMg, ,} No. 23084

Appellane, }
)

] FILED
WARDEM, ZLY gTATR PRISON, }

SHERMAN BATCHER, ; AUG 29 1997

Reaspondane . i’ﬁ m:ﬂ‘w

e HM

ﬂmumzs.umm

This {g an lppoil £rom an order disxissing o petition
£or writ of habeas corpus. =

Tha facts of thi, case li‘n POC out in Williamg v,
State, 101 wev. 3227, N7 p.24 s00 (1947}, 14 August i3s3,
Sppellant Cary Wallace Williamg {(*Williame=) confessad g
turdering Xatherine Carlgon A8d har umdorn cpipg and ro

burglarizing the Carlwon home. Willlame way charged wipn

mirdar, manslaughter and burglary, and ha pled guiley zo ali-

thres charges, Pollowing a penalcy hearing, , three-judge pangl
sentenced Willlams o dearp and to twe consecucive - ten-yaar
texrms. wWilliamg appealed hig conviction ang Sentances ang
patitioned the districe court for Post-convictiag relief, which
was denied. This goure conzolidated Williame: direct appeal ang
APpeal from the denial of post-canvietian Telief, on May 19,
1337, this courc affirmed Nillismg' conviction snd Ssntaenceys.

Id,

In Dacembar 1332, wWill{amg £iled che undezlying
pntit‘ion for writ aof habeas COXpus in the Sevearh Judicial
Distriat Sowrt in Whita ping County {*hakbwgs CIUCE*}. W{lliasmg
£iled an anended petition in July 1393,

After an avidantiavy bearing, rhe habeas courr Llasuag
38 ordar dismissing Willismg: petition. Thy habeas courp statad

that the lssun of 1m!£lct1v| assistancey of Sounsel had hean
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finally Ie30lved by thilhcouit; tharefore, tne habaeas CONIL wag
bound by the doctring of the law of the cage 43 to sevan of th,
claioms, Pursuant o yag L. 810(1) (a), the discrice coure
dismisged tng remalning claims, which Addresseq issues orper
Chan thass Pexmictad ip kabeas corpus petitions, Willises naw
Appeaals,

Williams AIquas that tehe lower coure erred {n
suomarily diniu.lng his original and amapnded Petiticns on ppe

"The law of ficae Appedal ig the law of the case on
all subsequant APpeals in which the facts are Iu.b.nnthuy the
*ame.*  Hall v, State, sy ¥ev. 314, 115, sag P24 737, 194
(1978} ; aceorq mazzan V. Mardan, 112 mev. 434, §42-43, 921 9.24
%20, 3922 (139¢}. g Hall, thiae cou::.-uud. "The doctrina o2
the law of the cAsSe cannob hye Avoided ny , BOre detailed and
Precisely focuseq ATgumant fubsequently myde aftar Zeflection
upon the previous Proceedings.* 31 yev, ¢ e, 513 2.24 &t
199, '

In Ml iany, Nilliame cantendsd that pg recelved
inefractive assistance of counsel at cria) because hig trial
counsel failed rg Iaquast an lnd;ptndml: bearing o au-cu the
“veluntariness of nig confession, and allowed him to plead gquiley
withour f£irge Sacuring the gbate'yg Promise not kg Seek the deaty
Penalty. 103 wev. ar 119, 1;1 P.2d ar 919, his court nelg
that Wi{lliams Taceived effactive Assistancy of counsal. 14 .

230,7 737 p.2d ar 1e. This coure further held Chat Will{amy

dssistance of Counsal. 14 Md.ttiaul.‘l.y, tais coure deateraingd
thet the districe court did not ezx in Accepting Williamg-’ Pleas

F |

e
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°f quilty. 14_ ap 23, 737 ».24 it S1o-13,

Given cnig courk'y conclugiong in H-Ll.um. w8 fow
kold that tag law of ene Ca3e pracludeg Williamg+ PIesant clafmg
that ha lacked elfactivy Assistancy of counsel ac ery,; and ap
the Panalry hearing, In Addition, Post-convice{gp Patician
following 4 Plaa of FULty mugr b based upan 42 allagation thae
the plea wvag 1nvelun=u11y or unknautugly Antared, op eatared
withaut tffactive 489istance of counsel. pg 14.810(1) (a).

Williamg AIgues that ehe Presant patician conlaing new
and different grounds for relies. ¥a .comclyde Chat Williamg hag
DOC malt hiy burden of Proving itpep *good cauge axizty for bis

vill euffer actual ;'I:uju.:ucn if ehe §Taunds are ngp ;:eu.ldarld. .
Crumg’ v. Wardes, 11, Hav. 0 . %3¢ p.24 347, 217 {199y
{quoting Phalpe v, Directorx, Prisong, 104 Nev. 43¢, 32, 244
.24 1303, 1llos fl’llll; AR NRS Jl.llOEJJ.

Finally, ahuar.’gdod cause, a coyit Ry hear png

marice of fuzcessive claing 1f tailure pg do -n‘hould Tasule {n
2 miscarriage 'of Justice. sawyer v, Vbitley, 308 v.g. 213, 339
{1991}, -y, xception fop “actual {anocance* bas a narrgy
fcopa. Id. ar 340. 3 shoving of =acruay {anocances =ust focus
oa the elementy thet make phg poti:iom eligible for dearh, and
é_lnnnt'ln.cludn additiona] mitigating Widence cthat ya, not
introduced bacause of Claimed constitutiapg] AITOXS. 14 .
347; anm Wogan v, Wardan, 109 ;I’ov. 352, 999-60, 4¢q P.2d 110,
715-16 {1993), CAXL._ denisg, g g, — 127 s.ce. 334 {199¢}
Thue, “williang: claimg phar trial coungel failed o Presant
mitigacing svidence argq nop Islavane.

Williams claime thar Nig trial counge} failed po rabup
Aggravating avidance, lmcizicauy, Williamg Contands thet nig

counsal faileas Eo rebue Lestimony that ©:he murder involvedq

1
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:Qrtun aAnd was slmilar ro 2 qang slaying,

Williama confessed g wurdering Mrs, Carlson, and this

Gourt haas Previausly haeld that .thig canfessiocn wag knowing and’

valuntary, Furthermors, in additlon o torture, thae three-judge
Panel found three othar 439ravating cl::uut:ucu, but anly one
mitigacing circumstancae. Given these facts, we conclude thie
Williamg hag tailed tq Prove actusl innocenca,

We conclude thar the lowsr court Properly dismigsed
Nilliamg: Petition haged upon the doctrine of the law of the
Case. In light of Williame:’ confession and the thres-judge
panel's finding of four Aggravating circumetancag, failuze rg
&ddress any Purportedly new groundg of arror on their wmarits dig
Dot resule gy a miscarriage of Juastica. Accordiagly, we

ORDER Ethig tppeal dismisged,

ca: Hon. Meriyn g§. Royt, Judge
Hom. Prankiq gye Dal Papa, Attoxrnsy Canaral
Marc P. Picker
Donna Rakp, Clark
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IN THE ¢ e caynr AF TME STATEQZ w2
ROSERT VRARRA, J) ¥a. 19708
' Appellant, ) =z -
| FEERS
vy, ) ]
) .
QIRECTOR, WEVADA STATE PRIsan, ) Z JUN 29 19589
11
Rasgandent. ) ar g
° || e
1 CaF TITY o mn l

QroxxR OISMISSING APPEAL

This iz an_agpesl froa in ardaz af the diztTict court

disaissing a poat-canvictian petitiqn for & wric of habeas

SArpus, N

On July 13, 1981, appellant “is convicted, pursuant ta
4 Jury verdict, af several falaony affangeg, including ﬂ.r:';-
degres surdaer, ariging qut of +he degth o2 Nancy Grif#fien in
Jagtamber of 1979. Apgellant wag santancad to deaty.

Thia cqurt affZirmed agpallant'y canvictian and
1antence. , Sae Yharza v, State, 109 Nav. 147, 679 r.24 797
{1944). .Apgqn.mt subgequantly 2£{led in the Saventn Judtieial

ta NBRS 177.319. om July 9, lgasg, however, &he diztzict ecaure’
deniad agppellant‘s patitian, Again, this caurs aliizwead tha

ludgmeat of the distzict caure. JA% Yoarra v. State, 107 Mev.

6, 7311 p.24 343 {1987).
dn March 18§, 1987, appellant filed in the fadazzl

distzict couzt a petition for a writ of habeas carpusy puTiyant
tJJ 24 t;.l.c. $ 21%4. an lapt‘unhuf 9. 1987, ¢hae fadezul
district judge antacad sz alnute ordgr Idu.ch natad that the
=gt count i iggellant’s habeas pettetgn alleged that t4hae
H'Neghtean tegt far sandty should nat Rave been uysged Ln
Agpellant’s t~ial, The Zaderal Judga obsarved tnae 4ggallant
had raised this zame Lague {n Miy dipgcs i9peal, and alse nated
Ehat Nevada's cholce of thae H'Hq‘l';tm tast 20- sanlty did age

-

Ll L T R,
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meltcatut-."_,'"."ié'la: “ueLIlan. The fadery. R 1 czncludad
that apgellant’s iTgument rcegarding thg M'Naghta, Lg% Salled
tQ 3tate a clala ugen which relfes €3uld Be grantad. The causs
-unc 9n €Q nats, nsvaztheless, .that Adgallant ngqvas Aguad Ln
iy af his prior state pracasdings that ehe M'Maghtan tags
viclates cha fedezal canstitutian, Thezelare, thg fadezal
CIUr® deterained that appellant Rad nat yqc¢ sxhaustad hig sujeq
Femedlies ragazding -tals Lsxue, and Slsnissed appellant’y
petitica withqun prajudice to aliagw nig L pursus the Lzaue in
stata court, .

Qa Ha:eh-‘ld, 1988, appellante filad in the Fizst
Judicial Distzict Cogust the i1hgtane Past-convictian petitian
far & writ of hadess caryus. ..rh- anly asguaent pTazantad {n
that petition cancernad tha canstitutionality of the H’Naghten
tant far saniby. Tha stats ogpeted agpellant'y petition, snd
l-lld' filed & motign to dismingg thyt Petition. on Decexber 39,
138¢, the digerice eaurt aentered an erdar dizmigsing
iggellant's haheas c:r;us Fetition. Thig igoeal fallqued.

In Ltz arder disatsging lpgn!..l.l.nt"l Patitian, thae

district cgurt detarminaed, iamong athay things, that the uge arf
the M'Naghtan test far saaity duriag the Fuilt phase af
igpellant‘s t=ial did nae vialate sggellant’yg rightx under the

Unitad gtgtas Canstitutian. We agras. The United Itatas-

Jupreme Caurt Ras held that the uze af the M'Naghtan tast daes
ot vialate the cangtitutianal rights arf , cTinfngl defandant.
2ew Laland v. dreqan, 343 U.S. 790 (1992}, Ty €AQurt has laag
adhered ‘tq the H'Naghten test foo Tanity, saa, L.9., Kuk v,
Itate, 40 Nav. 191, 299, 392 p:1d4 41a, 414 (1964} stata v.
Lewis, 10 Nav. 133, 351, 22 9. L, 247 {148%), and we decline
ta depast fram the H'Naghten test it tig ting,

The dd..t:id: CRurt alse deternined tIit the use af thae
H'Naghtan tegt st ippallant'sy Fenaley heasing daid nge vialats

AA05868



4fpellan: {__j::s MElanal righes, e g WMilally, we

nats that appeli. has failed to cila anv 4. %y bq shig

court which damongtratag that the uzy af the H'Nighten tasst at

'h.L: Panaley hearing wvay lmproges 1a any ';'I.Y- Ne nead nat

clasider arjuments that are not Suppartad hy rslavant lagal
uthority. see Cunningham v. STate, 94 Nev. 113, 17% 2.24 924
(La7m), Noreavesr, agpellans haw ul-.nu.y fatled 5y demanstzat,
that the ugze o~ the H'Naghtan Cast during t.."m Pelalsy phase of
his t=ial deprived him af an individuglscqa Assasgaant of hig
neantal stata L{n that PIocaeding. Thus, *Ne M’ Naghten Cazt wvag
used gragecly fn agpellanctyg fenaley heazing,

In light g the I..hﬂ'!'l. Y& canclude thgg the districy
COUTt did not exr whea it ‘deniaed ippellant's haheag corpus
petition, Accardingly, we ' -

OROER thig 19504l disnisged,

% %—.-:.—«..4/ s CLT.

SN

§=: Hon. Michaal X. Fondl, Oimtrtes Judge
. Hon, Srian McXay, Attarney Ganaragl
Crawvall, Susich, Qwen & Tackasg
Alan Glaver, Clercic
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IN THE SUPREMR 1 Voo Novsa

ROBERT YBARRA, JR,, f
Appellant,

va.
WARDEN, ELY STATE PRISON, EX.
MCDANIEL,

AA05871



17000000~-59¢€50-eaTeqry

an evidentiary hearing on July 11, 1988. This court dismisged Yharra's
appeal on January 21, 19874 0Op March 10, 1988, Ybarra filed 2 post-
conviction petition for habeas relief, which the district court dismiased on
December 30, 1988. This court dismissed Ybarra's appsal on June 29,
1988.* Om April 26, 1983, Ybarrs filed a second post-conviction habeas
petition. The district court grantad the State's motion to diemise the

On March 6, 2003.meﬂlutithoinatnnthab-upoﬁﬁon.
his fourth state post-conviction petition, The district court granted the
Stata's motion to diamisg the Petition on July 20, 2004, concluding that it

thmﬁ.lodhilpetition Approximately 18 years after this
comtilnudtharumitﬁt‘urﬁ'nmhildimctlpm Thus, Ybarra's petitian
whs untimely filed ¢ Mareover, his petition was successive because he had
previously filod three post-conviction petitions in the district court.s
M’lpwﬁﬁanwupmdumnybanudlhumademmmﬁondlwd

*Ybarra v, State, 103 Nev. 8, 731 P.2d 353 (1987).
Ybarra_v. Director, Dockst No. 19705 (Ordar Dimmissing Appeal,
Juns 29, 1989). : .

Xbarra v, State, Docket No. 32762 (Order Dismisxing Appeal, July

8, 1999).
"Sea NRS 34.726(1),

‘Sea NRS 34.810(1)(), (2).
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that thediltrictcourtprwerb-dilmilndth.potiﬁgnuuptinrmrdto
one issue.

Ybarra initially claimuthntthilcourttruu the application of
procsdural default rules ag discretionary and hag inconsistently applisd

inconsistsnt application of Procsdural bar rulss, this court must reverse
thodiltﬁctcourt'lordnrdhmildnghilpoﬁﬁonmdnmdthamathrfur
ahurin:onh.inmbcuntiudﬁm.. Hm,wmﬁdendnndmjmd
nﬁmﬂnrchiminm_ﬂmm.' Wemnotpenuldedby
Ybn-u'lnmcnttonbudonthomudatnrypmdunlbumlu.
Amdjng!y,neondudothatthadim-iaeourtdidmtmindnﬁn;hil

"3sq NRS 34.726(1); NRS 34.810(1)%), (3).
*See NRS 34.800(2).

*121 Nev. _, __ 112P.3d 1070, 1076-83 (2005); yeq Pellegrini v.
Stats, 117 Nev. 860, 879-30, 34 P.3d 519, 533 (2001),
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commisaion of a sexual assault and 5 Kidnapping. Ybarra contends that
these two aggravators must be vacated 48 violative of double jecpardy
principles because he was convicted of sexual assault and kidnapping and
had punishment imposed "before the same offenses were Te-prosecutsd as
aggravating factors and additiongl Punishment was imposed becauss of
them.” We disagree. The death ponalty is & permissible punishment if
One or more aggravating circumstances, including those at issue in this
case, ars found and not outweighad by any mitigating ciroumstances.¥
Double jecpardy concerns are not implicated in this ingtance. !

Ybarra also argues that these aggravating circumstances
implicate the reasoning in McConnell v, State 0 H, léknowlad.gu that
Mﬁﬂnnnnudaumtupmllyapplyhnn,uthoStnt‘ did not seek the
first-degree murder conviction on a felony-murdey theory. But he explaing
that the sexusl assault and kidrapping aggravators are nonetheless
impropcrbeca.uuhn'nuivadmmilbmmtfwth-uuﬂ‘mn.mdthﬂ
hldn;duthoﬁﬁbﬂityunthmoﬂmml&onhth!pirﬂdw
However, welpodﬁmﬂymhdinwwﬂourwhldm
aa.amamwhmmshunuunhbon.mmydd-&mu.

1%Jeq NRS 200.030(€)(a).

1Gpg McKauna v, Stats, 114 Nev. 1044, 1088-59, 963 P.2d 739, 748-
49 (1998),

14120 Nev. _, 102 P.3d 606 (2004).
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premeditated murder to secure a first-degree murder conviction.’? We are
nat persuaded by Yharra's attempted analogy to McConnell. Therefors,
wooondud.tb;tthndhtﬁctmurtdidnotminmndudingtht%m
failed to demonstrate good cause to excuse h.il'proeédurdlhnnonthil
basia.

Third, Ybarra asserts that the pravicus-conviction aggravating
dxcumatane.ilfnctuallyandlenﬂyinluﬁdent. Hs contends that the
diatﬁctmurtmedinadmitﬁngacdiﬁmhorduofpmyaﬁonupmofof
apriormnvictionﬁlrafnlonyinvnlvin'th.uuortbnatufﬁnlmtoth.
person of another, Thilcourtpuviamlymndudndth:tthi.lﬁdomwu
propuptodufmlmvnﬂncdmummo..“ The doctrine of the law of
th.cnubmfuﬂharconlidarnﬁnnoﬁhilclﬁm,md%unmmﬁd
thildocu'inobyrailinga‘mmdatlﬂodandprodnlyfﬁmld
argument."¥  Tq the extent that Ybarra's instant claim might be
mﬁdouddhﬁnct&nmhheuﬁumhshunatpmﬁdndmdunufm
hilflﬂuntorliuitpuvioudy.

wamdud.lthnthmhunntdmoutrmdnoduuutoovmoth-
pmududbmmhiuhhumﬂﬁmm%th.wewﬂdid

Uld. at___, 102 P.3d. at 624

- "Fos Yharry, 100 Nev. at 177, 879 P.2d at 803. Specifically, Ybarra
did oot reflect on its face th.tmlm-dhndmplmntadhim.

WHall v, State, 91 Nov. 314, 818, 535 P.2d 797, 799 (1978),
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not orr in denying his petition on this basis. Moreover, as we explain, we
largely affirm the district court's order on a number of other banes,
including that Ybarra has failed to demonstrute actual prejudice pursuant
to NRS 34.810(3). .

Ybarra raises, among others, the following claims in hig
appeal: jury misconduct requires reversal of his conviction and santance;
thamnﬁcﬁmundmtanmminvﬁdbouuu & juror refused to consider
aﬂsentancingopﬁomprovidodbth; thndilh-ictcnurtmodinmfudn‘
to excuse a juror for cause; t.hejurywumtimpn.rﬁa.l; the district court
erred in failing to conduct competency hearing; Ybarra was improperly
sentenced to consecutive terms for sexugl assault and battary with the
intent to commit sexual assault; the prosscutor committed a pattsrn of
misconduct, rendering Ybarra's tria] fundamentally unfair; the district
cmu'timpmporlyinltructodth.juryunthoddemafinunity;th
statutorily mandated reascnable doubt instruction improperly minimized
the State’s burden of proof: his death sentence is invalid because of the
reduced standard of reliability for admission of evidence at the penalty
phass; his death sentence constitutes crual and unusual punishment;
execution by lethal injection constitutes cruel and unusual punishment;
mdthocumuhﬁvoeﬂ’adafthnmlaﬂqudmmdnunmulafhh

“Cos NRS 34.5100)(bX2) (providing that the court shall dismiss a
put-cmvicﬁonpoﬁﬁonfarawﬁtafhlhum-puawhnth.plﬁﬁmﬁ
continued on next page . . .
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for failing to raise these claims earliar or actual prejudice from the district
court's refusal to consider them.,

Ybarra also argues that hig death sentence must be reversed
because thojurywunotinstructud that to impose death it had to Snd
beyond a reasonable doubt that the ag@ravating circumstances wers not
outweighed by the mitigating circumstances. This claim also could have
been raised on direct appeal. A!thouahmeciturmntdoddomby

the Supreme Courti? and this court™® to suppart this claim, the claim could

also have been raised at the time of his trial 1o Morecver, Yharra failed to
indudiinhilnppendixthnhlﬁucﬁoupmﬁdadbnthojury during the
penalty phese. Thus, he failed to include critical ducumanta_ﬁon

supporting his claim despits hx_‘nsubminiondmrdmounndpqu of

documentation in hig appendix. Therefore, Ybarra has not demonstrated
goodcauufnrﬁﬂiagtaniuthedlimmﬂu,nardmh-uhowthnthn
suffered actual prejudice.

... cOntinued
convicﬁanwuth-ruultofatriﬂandtheehimmuldhnwbunniud
on direct appeal).

"Ring v, Arizana, 536 U S. 584 (2002).

"ohnson v, State, 118 Nev. 787, 800-03, 50 P.3d 450, 460-81 (2002)
(applying Ring, 536 U.S. 584, to Nevada statutary law),

1’Ses NRS 200.030(4); mﬂ'ﬂ_t._m 112 Nev. 908, 918, 921 P.2d
886, 896 (1996); 1977 Nev. Stat,, ch. 585, § 1, at 1542, and § 13, at 1548,
Further, even if Ring 538 US. Mmuhdthebld.lhthuclum.&nl
does not apply retroactively, Seg Colwell v, State 118 Nev. 807, 821-23,
69 P.3d 489, 472-73 (2002).
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Ybarra also re-rsises the following claims: | counsel was

ineffective for failing to object to and in some instances inviting

prosscutarial miaconduct;”) unsel was ineffective for failing to

investigats and object to the admi %“B'f*th.“:i'cﬁm'. statements about

the lmr_k;i?nmunul g?‘\%ﬁ{?r‘ for failing to quull’.i'nn the jurorll

regarding their opinions on an insanity defense;m the district court

erred in denying his motion for a change of .‘3&..)A.w-hm

pnﬁouﬂyeondduedmdrejodadthendlimqthqwtmntnofmthu
consideration

to investigate and develop facts respecting his mental state and mitigation
and that psychotropic medication rendered him incompetent throughout
the trial and prejudicially altarsd his demesanar, He raised these claims in
bis third habeaa petition, whichth-diltrictwurtdnnisdupmdmlb
barred. Onnppell.waconcludedtiutthdiltrictmm-tdidnatmh
denying Ybarra's petition, Buadonthlnamlwumndudn that Yharra
hnnotdomouhutadnctualprajudiainthhmud.

*Ses Ybarra, 108 Nev. at 14-16, 731 P.2d at 357.58.
Yoo id, at 13-14, 731 P.2d at 957,
e id, st 14, 731 P.2d ot 357.

Biee Yhams v, Stete Docket No. 12824 (Order Dismis al,
October 10, 1980). 8 Appe

“See Hall 91 Nev. at 316, 535 P.2d at 798,
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Ybarra also argues thntthc;urymdthodutncteourtm
not impartial dus to the district court's comment, "Ladiss and gentlsmen,
unfortmtalymthrelpecttaaﬂofthncwnhmdtominopcnwuﬂ.
the defendant has pled not guilty and not guilty by reason of insanity.”

| However, this claim was appropriate for direct appeal® Morscver, Ybarra

previously raised this matter in his third habeas petition, which the
dutnctmurtdenmdupmoeduraﬂybm-d. Finally, Ybarra hes neglectsd
tomdudomhvmtpm-umofth.trmtrm-mptmhuvolumnu
appendix. Thus, even if we deomed it appropriats to consider the merits of
thuMYbl.mhalfuhdtombltmﬁlﬂlt. Therefore;, we concluds
thnthlfnﬂedtoahowactullprtjudicoiuthilﬂnrd.

Ybarra further claims that his conviction and sentance must
bemencdbeamhistria]mddinctappnlm'conduchdbu&u

whoee tanure is dependent on popular election.” However, he whally fails

msuhumﬁghthhddmwithmwﬂnw:ﬂenﬁm
demonstrating actual prejudics.

mutowurmtm'afhl_lduthmtma.

%Zee NRS 34.810(1)Xb)X2).
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mellllnutuuthatthiicourtflﬂedtoeonductlhirmd
adequate appellate review because this court's opinion respecting his
direct appeal failed to explain how the mandatory review pursuant to NRS
177.055(2) was conductad in his case. However, this court conducted the
mandsatory review of Ybarra's death sentence in accordance with the law,™
and he has failed to show that it was inadequats. Therefore, we conclude
that he has not demonatrated actual prejudice on this basis.
Ybarranoxtmrtlthnthilwumelfnﬂedtnpmid!cﬂacﬁw
assistance on direct appeal Spociﬁmllr.h-nllquthnthiowunldwu
mmhlinfniﬁnctoadoqutblr&lmomindinctappulddmnu
faderal constitutional issuee. Ybarra speculates that he would have
ucundnm-hvoubhouteamohndoounnl“&dualiudhhdﬁm&“
However, this speculation fails to demonstrate actual prejudice.

Ybarra also claims that he is incompatant to be exscuted. We
conclude that the record before us belies this claim. He also asserts that
he cannot be axscuted because he is mentally rstarded. It appears that
this issue has never been decided. 'IhlSuptmonuthuholdthatth!
Eighth Amendment prohibits the exscution of mentally retarded
criminals.” And NRS 175.584(5) provides that a person sentenced (o
duthmqmwuthh_mhmaﬁdoonth-pmmdlthuhoin
m.nhﬂyntudndifthomthrhumtbmpnvmlydoumimd. The
mtuumnhcpmviduthntupmluchnmgﬁon.thadiwictmurtlhaﬂ

#See Yharra, 100 Nev. at 176, 679 P.2d at 802-08.
MAtking v, Vicginia, 536 U.S. 304 (2002).

10
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conduct a hearing pursuant to NRS 174.098 to determine the mattar.
Given this law, we conclude that this issus is not procedurally barred and
remand to the district court for appropriate procsedings. In all other
respects, we conclude that the district court properly dismissed Ybarra's

petition.® Accordingly, we
ORDER the judgment of the district court AFFIRMED IN

PART AND REVERSED IN PART AND REMAND this matter to the
district court for proceedings consistent with this order.

occ Hon. Steve L. Dobrescu, District Judge
Federal Public Defsnder/Las Vegas

Attorney General George Chanos/Carson City

Attorney General George Chanoa/Reno

White Pine County District Attarnsy

Whits Pine County Clerk

"me:ahochimthltth.di:tﬁawurtmodinmikincuhihih
ing his petition. Inlightdourordor.woconclud.thntnonliaﬂl

warranted on this claim.

11
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ROBERT YBARRA, JR., No. 43981
Appellant, .

vs.
WARDEN, ELY STATE PRISON, EK. F I L E D
MCDANIEL,
Respondent. FEB 02 2008

#’!TTE bt 8LOCM
ORDER DENYING REHEARING W v e S

his claim that hig mental disabiljty precluded his éxecution. This
contention lacks merit. This court considered Ybarra's assertion and

rejected it, concluding that the record belied his claim. Here, Ybarra

'Docket No. 43981 (Order Affirming in Part, Reversing in Part and

Remanding, November 28, 2005).
2See NRAP 40(c)(2).
3See NRAP 40(c)(1).

0b~0246(

|
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merely reargues thig mattar and offars ne basis for this court's further
consideration of j¢, Therefore, we conclude that rehearing is not
warranted on this elajm

federal constitutiona] authority cited in hiy opening brief in rejecting hia
claim that judges who preside over capital cases cannot be impartial
becauss they are subject to remova) for unpopular decisions. The only
federal case to which Ybarra cited wag Tumey v, Qhijg. ¢ However, Tuyqey
i8 inappoaits here. Ang he has not proffered any evidence of partiality by
any judges due to thejp election by Popular vots, Therefore, we reject thia
claim ag a baajg for rehearing,

Ybarra further asserts that thig court erred in rejecting hig
claims in part becausa he submitted an inadequate appendix on appeal.

be based on an Inadequate recorq and, thus, he had ng opportunity to be
heard Téspecting the new ryle this court applied in his cage,

AA05884



in exceptional cases this court's intervention in securing an adequate
record with which to review claima on appeal, this court has long held that
the appellant bears tho~reaponsibility of providing the materials necessary
for this court's review Moreover, NRAP 30(a) and (b) plainly require an
appellant to provide thig court with an appendix that includes a number of
enumerated items “and any other portions of the record essential to
determination of igsues raised in appellant's appeal"® The rules upon
which Ybarra relies in ne way abrogate hig obligation in this regard.
Second, Ybarra's counsel contends that thig court has been
vague and contradictory reapecting his obligations under the rules relating
to the content of appendicea, Specifically, he Points to this court's opinion

in Shu._ﬂghgum wherein this court admonished counse] for

iSee Ihnmu_x._shn, 120 Nev. 37, 43 n.4, 83 P.3d 818, 822 n.4
(2004); gee glsg B.EanLL_S_gm 118 Nev. 215, 238, 994 P.2d 700, 715
(2000).

SNRAP 30(b)3).
119 Nev. 173, 69 P.3d 676 (2003).
’Id. at 179, 69 P.34 at 680-81.

AA05885



appendix. Additionally, NRAP 30(b) places counge] on notice of what
materials are not appropriate for the appendix,?
Here, Ybarra compiained in hig habeas petition thgt the

comments to the jury. However, despita submitting more than 5,000
pages in his appendix, he fajled to include a copy of the challenged
instruction or the relevant portion of the transcript go that this court could

supplement the racord and proffered the missing documents to
substantiate the claims, No rehearing is warranted on these claimsg,

and equa] Protection authority, alleged flaws in this court's analyasis in

Mﬂm&u“‘ and cases which he claims demonstrate that

'*‘; 4
AA05886



e

this court continues to apply procedural default rules inconsistently and at
our discretion. However, thig court considered and simply rejected

the rules entirely. Moreover, in Riker we explained that "any prior
inconsistent application of statutory default rules would not Provide a
basia for this court to ignore the rules which are mandatory. "1

White Pine County District Attorney
White Pine County Clerk

“Id.at___ 112P.3d at 1077
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FILED

Electronically
10-07-2011:04:54:26 PM
Howard W. Conyers

CODT #3880 Clerk of the Court
RICHARD A. GAMMICK Transaction # 2519830
#001510

P. O. Box 30083
Reno, Nevada 89520-3083

(775)328-3200
Attorney for Respondent

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE

* K F

STAOSI VANISI,
Petitioner,
V. Case No. CRg8FP0516

E.K. McDANIEL, WARDEN and Dept. No. 4
CATHERINE CORTEZ MASTO,

ATTORNEY GENERAL OF

THE STATE OF NEVADA,

Respondents.

/

RESPONSE TO OPPOSITION TO MOTION TO DISMISS
PETITION FOR WRIT OF HABEAS CORPUS
(POST-CONVICTION)

The opposition to the State’s motion to dismiss adds nothing to the debate. Much of the
opposition describes evidence of Vanisi’s mental state years before the instant crime. That is
relevant only as it is relevant to his mental state at the time of the crime, or of the trial, but

Vanisi’s mental state at relevant times has been thoroughly explored.

The balance of the opposition consists of asserts that prior post-conviction counsel failed

to raise various issues. The proper question is whether there was some external impediment
that prevented Siaosi Vanisi from raising the claims in his initial petition. See NRS 34.810. As
there is no explanation in the petition, the claim that counsel was ineffective in failing to do

what Vanisi could have done means nothing.
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The petition also has a discussion of a Ninth Circuit case, Polk v. Sundoval, in which the
9" Circuit undertakes to discern Nevada law concerning the elements of first-degree murder.
The Ninth circuit incorrectly interpreted state law. Nika v. State, 124 Nev. 1272, 1285-86, 198
P.3d 839, 848-49 (2008). The correct statement of state law is in Ntka and the final arbiter of
Nevada law has ruled on the subject and determined that the instructions to the jury in the
instant case were supported by the law as it existed at the time of the trial.

The opposition also suggests that this court has the authority to ignore the Law Of the
Case and to overrule the Supreme Court. The Supreme Court has ruled that the Supreme Court
has the authority to overrule its own decisions but the Supreme Court has never ruled that the
district court may assert appellate authority over the Supreme Court. See Bejarano v. State,
122 Nev. 1066, 1074, 146 P.3d 265, 271 (2006).

The claim of actual innocence to overcome the procedural bars is based solely on the
existence of new mitigating evidence. The State notes that in a capital case, all evidence is
potentially mitigating and so there will always be new mitigating evidence. That is why no
court in the nation has adopted the theory that a claim of new mitigating evidence is a claim of
actual innocence that will overcome a procedural bar. On the contrary, courts generally rule
that the innocence exception applies only where the petitioner can show that there are zero
aggravating circumstances. See Sawyer v. Whitley, 505 U.S. 332, 344-45, 112 S.Ct. 2514, 2521-
22 (1992)(rejecting notion that existence of additional mitigating evidence makes one
“innocent” of the death penalty). Although there are several stages of the jury’s analysis, the
existence of one or more aggravators is the last part that is susceptible of objective proof.
Hence, in Nevada, eligibility is a function of the existence of aggravating circumstances alone.
Thus, the claim of additional mitigating evidence is not a claim that will overcome the
procedural bars.

As indicated earlier, the claim regarding lethal injection is not a elaim that attacks the

conviction, and so it must be brought in a separate civil action seeking injunctive relief. The

2
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State has not asserted that the claim is not cognizable in state court, but it is not cognizable in a
post-conviction habeas corpus action. McConnell v. State, 125 Nev. ____, 212 P.3d 307, 311
{(2004).

The opposition to the motion to dismiss is voluminous, but ultimately adds nothing to
the debate. The petition is untimely, abusive and successive and should be dismissed.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.
DATED: October 7, 2011.

RICHARD A. GAMMICK
District Attorney

By /s/ TERRENCE P. McCARTHY
TERRENCE P. McCARTHY
Appellate Deputy
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CERTIFICATE OF SERVICE

I hereby certify that this document was filed electronically with the Second Judicial

District Court on Octaber 7, 2011. Electronic Service of the foregoing document shall be made

1n accordance with the Master Service List as follows:

C. Benjamin Scroggins, Assistant Federal Public Defender
Tiffani D. Hurst, Assistant Federal Public Defender
Counsel for Siaosi Vanisi

/s/ SHELLY MUCKEL
SHELLY MUCKEL
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Code No. 4185

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE CONNIE STEINHEIMER, CHIEF DISTRICT JUDGE

-000-
SIAOST VANISI, )
Petitioner, i Case No. CR98PO516
VS. g Dept. No. 4
STATE OF NEVADA, ;
Respondent. %

TRANSCRIPT OF PROCEEDINGS
HEARING - ORAL ARGUMENTS
FEBRUARY 23, 2012

RENO, NEVADA

Reported By: BECKY VAN AUKEN, CCR No. 418, RPR, RMR

Captions Unlimited of Nevada, Inc. (775) 746-3534
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APPEARANCES:

For the Petitioner: TIFFANI D. HURST
Assistant Federal Defender

For the Respondent: TERRY MCCARTHY
Deputy District Attorney
Appellate Division

Captions Unlimited of Nevada, Inc. (775) 746-3534
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RENO, NEVADA, THURSDAY, FEBRUARY 23, 2012, 2:10 A.M.

-000-

THE COURT: This is the time set for a hearing on
the motion to dismiss.

Counsel, make your appearances for the record,
please.

MS. HURST: Good afternoon, Your Honor. My name
is Tiffani Hurst, and I represent Mr. Vanisi in connection
with the Federal Public Defender's Qffice. And Mr. Vanisi
has requested that this Court waive his appearance and 1is
therefore not here today.

THE COURT: Okay. Thank you,

MR. MCCARTHY: Terry McCarthy for the State.

THE COURT: The Court is aware of Mr. Vanisi's
request and did approve it, so the Court is aware of that.

This is your motion to dismiss, Mr. McCarthy.

You may proceed.

MR. MCCARTHY: Thank you, Your Honor.

The petition before the Court is undoubtedly
untimely, abusive, and successive. The only remaining

gquestion is whether that can be overcome.

Captions Unlimited of Nevada, Inc. (775) 746-3534
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The Court is aware from the Riker case that the
procedural bars are mandatory and there's no discretion
involved. So we get to the question of whether the
petitioner has pleaded cause to overcome the procedural
bars.

And I notice much of the opposition to the motion
is devoted to the notion that prior counsel didn't plead
all the available claims. That's the wrong question. The
question 1s why didn't Vanisi plead them. He is the ane
who was supposed to bring all of his claims in one timely
petition, and there are just no allegations that he could
not bring all of his claims.

The petition when discussing the ncticn that Tom
Qualls and Scott Edwards were ineffective in the last
go-round is fairly -- is general. It just says, well,
here's additional claims, and therefore they were
ineffective.

That's not how you plead the ineffectiveness of
Qualls and Edwards. We're supposed to be very specific on
the subject. I notice it gets more specific in the
opposition to the motion, but that's the wrong time to
plead it.

The cpposition to the motion, for instance,

alleges Qualls and Edwards were simply ignorant and they

Captions Unlimited of Nevada, Inc. (775) 746-3534
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didn‘t know that you're allowed to go beyond the record on
a post-conviction action. If that sort of scandalous
accusation had been made in a verified petition, it might
be grounds to allege sufficient grounds to overcome the
procedural bar, but not later, and not in an unsworn
pleading either, If you're going to say something like
that, that those two lawyers just don't even know they can
go outside the record, say it in a verified petition.

Furthermore, any claim that those two lawyers
were unaware of their ability to go outside the record is
repelled by showing that they did. The last hearing that
we had inctuded all sorts of things that were outside the
record. It was abbreviated, it was a short hearing, but
it still includes things that were beyond the record, many
claims that were beyond the record.

The other proposed justification is a claim of
actual innocence, and that can overcome a procedural bar
if it's properly pleaded and ultimately proved.

In this case the only claim -- the claim of
factual innocence relating to the guilt phase is an
opinion supposedly that Vanisi was unable to form the
intent to kill. But when you actually read the opinion,
it says he did have the intent to kill. It was a

psychotic intent to kill, but it was an intent to kill

Captions Unlimited of Nevada, Inc. (775) 746-3534
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nonetheless. So that, if considered by a jury, would not
have changed the outcome.

And as to the notion that one can be innccent of
the death penalty and thereby excuse the procedural bars,
the only claim there that is not barred by the law of the
case iS5 the claim of additional mitigating evidence. The
proper way to claim that form of innoecence is to show not
additional mitigating evidence but that there are no
aggravating circumstances.

I noticed a recent decision of Nunnery, whose
name I always liked -- he’'s a killer of my acquaintance
dawn in Las Vegas -- the Court said that the existence of
the aggravating circumstances is the last factual
determination. Everything else in the analysis of the
sentencing procedure is just a matter of discretion,

So having more mitigating evidence does not make
one eligible or ineligible; it is the existence of
aggravating circumstances that makes gne eligible. And
the only claim about lack of aggravating circumstances are
those that have already been rejected by our Supreme Court
in this case.

There 1s also a suggestion that the standard of
pleading 1s something that is -- let me see if I can get

it right -- well, a suggesticn that I have misstated the

Captions Unlimited of Nevada, Inc. (775) 746-3534
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standard of pleading, that in fact there is only -- they
only need to allege some in general terms, the claim.

That is not correct, Your Honor. The Nevada
Supreme Court recently reaffirmed in Nika that the
standard that I have been espousing in this case is the
cornerstone of post-conviction jurisprudence in this case.
So one must allege very specific facts.

This petition has no specific facts on the
allegation that Qualls and Edwards were ineffective and no
reason why Vanisi could not have pleaded all his claims in
one timely petition. Therefore, it ought to be dismissed.

THE COURT: QOkay. Thank you.

Counsel? You're welcome to use the lectern if
you'd prefer,

MS. HURST: No, thank you, Your Honor.

THE COURT: Okay.

MS. HURST: I guess I'11 start by expressing my
confusion over counsel’s allegation that 1in our petition
we allege that attorneys Qualls and Edwards did not know
that they can go beyond the record.

In fact, what we pled was that post-conviction
counsel spent all of their time prior to submitting their
initial «- or their amended petition titigating

Mr. Vanisi's competence, or lack thereof, and once the

Captions Unlimited of Nevada, Inc. (775) 746-3534
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Court entered a ruling finding Mr. Vanisi tc be competent,
they then informed the Court that they needed time to
conduct a full investigation in order to file an effectijve
petition.

They were not given additicnal time. It's my
understanding that they had perhaps a week, perhaps two
weeks to file a petition for which they had conducted no
investigation whatscever, and we attached a declaration
from post-conviction counsel to that effect. We also
attached a declaration from post-convicticn counsel
indicating that they should have conducted an
investigaticn. They had every intention of conducting an
investigation, and they simply believed that they did not
need to begin that investigation until the issue of
competency had been resolved.

It is quite arguable, and in fact we allege, that
that position was unreasonable and ineffective. They
should have begun their investigation at the same time
that they were litigating the issue of competency.

Their investigation would have been severely
hampered by an inability to interact in a meaningful way
with Mr. Vanisi. However, they should have done whatever
they coculd, including interviewing family members,

interviewing previous employers, obtaining records,

Captions Unlimited of Nevada, Inc. (775) 746-3534
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contacting the consulate, the Tongan Consulate. Any
number of things could have been done without Mr. Vanisi'
assistance, and they should have begun that while they
were litigating the issue of competency.

THE COURT: At the hearings prior to the actual
writ hearing Mr. McCarthy argues in his pleading that in
fact counsel said they could supplement the petition in
the amount of time that was given. You're arguing that
the Court heard them say that they couldn't do it and
ordered them to do it in a week.

So where is that transcript? Where is that in
the transcript? I'd like to see it.

MS. HURST: Well --

THE COURT: Just point me to where it is and --

MS. HURST: I do not have that in front of me.
If I could perhaps supplement my argument today with a
letter pointing to anything that supports that in the
transcript --

THE COURT: Do you believe there is a transcript
entry like that, or are you relying on the affidavit of
habeas counsel?

MS. HURST: I'm relying on the affidavit of
habeas counsel.

THE COURT: So you haven't independently

Captions Unlimited of Nevada, Inc. (775) 746-3534
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confirmed that that -- the reason I'm asking is, as you
know, Mr. McCarthy's opposition to your reply -- to your
opposition says, oh, no, contraire; that's not what
happened. So I'm trying to figure ocut --

MS. HURST: And, actually, Your Honor, it's my
position that when there's such a dispute of fact. as
appears to be in the instant case, that requires an
evidentiary hearing. We need counsel, post-conviction

counsel, to testify and to clarify.

THE COURT: If the Court made a determination -~-
because what you're arguing is that somehow the Court knew

cf the pesition of counsel and ordered them to do it in a

week. Well, it doesn't really matter what counsel
testifies to. I want to see what I was told at the time.

MS. HURST: TIt's my recollection that there was
an assertion made -- and I have to admit that I've read
many transcripts in between reading this one and making
this assertion to ycu. My recollection is that they
indicated that they needed more time, and the Court
indicated that they had had plenty of time and that they
needed to be ready to file in accordance with what may
have been a pre-existing deadline, although, once again,
need to refer back to the records that I originally

reviewed for confirmation. And hopefully if I can -- if

Captions Unlimuted of Nevada, Inc. (775) 746-3534
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you will allow me to supplement or to present that after
this hearing, I would like to do so.

And 1t was definitely the recollection during the
interview with post-conviction counsel that they did not
believe that they would be able to file a petition without
another extension of time. That was ineffective, and that
is what they've put in a declaration, which we've
attached -- or that's what was put in a declaration, which
we attached. |

THE COURT: And the evidence that they would have
added is what you've added to your petition?

MS. BURST: That's correct, Your Honor. We were

informed that they would have attempted to take a trip to

Tonga to learn about -- to interview family members
there -- they've signed a declaration that's been attached
to that effect -- that they would have taken the time to

interview family members, to interact with members of the
church, interact with all of the different sources of
information that could have verified different -- the
different atlegations contained in our petition.

THE COURT: But that still doesn't address
Mr. McCarthy's argument that all that does is go to
mitigation and that there was a valid aggravating factor.

How can you argue that a 1little bit more mitigation, even

Captions Unlimited of Nevada, Inc. (775) 746-3534
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if you found it, which we don't have any evidence that you
have it --

MS. HURST: Actually, it goes to two separate
arguments, because that is the actual 1nnocence argument
that counsel is referring to. But separate and apart from
the actual innocence argument, we Nave the argument that
post-conviction counsels' ineffective assistance
establishes the cause and prejudice to excuse the
procedural bars and to enable this Court te reach these
issues and rule upon these issues on the merits.

S0 because Mr. Vanisi filed his successive
petition alleging that first post-conviction counsel was
ineffective in a timely fashion less than a year from the
conclusion of post-conviction -- or first post-conviction
proceedings less than eight months from appointment of
current counsel, he, at this point, has a timely argument
before you that post-conviction counsel's failure to
effectively investigate this mitigation evidence, as well
as evidence that Mr. Vanisi lacked the necessary intent to
commit the crime that he committed, these allegations can
excuse the bars that otherwise would be applied. And I
probably didn't say that in the most effective way
possible, but let me just -~

THE COURT: No, I think I understand. You're

Captions Unlimited of Nevada, Inc. (775) 746-3534
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arguing that if counsel had been effective, they would
have raised the issues of mitigation that you've raised,
that could have been investigated, and they would have
raised the issue of the mental capacity at the time of the
intent based on the delusion at the time of the murder.

MS. HURST: Yes, Your Honor. And s¢c if -- so,
really, I would suggest that the issue before this Court
is whether you believe that Mr. Vanisi was prejudiced by
the failure of prior counsel, post-conviction counsel, to
present the information that is contained in the instant
petition, because if he was prejudiced by this failure, we
certainly would be entitled to a hearing.

If we established a prima facie Case that he was
prejudiced by this failure, then we'd be entitled to a
hearing to more fully develop and demonstrate to you that
but for this failure, the result of the proceedings may
have been different. There may have been one juror who,
hearing just how insane Mr. Vanisi was, might have decided
that this is not the worst-of-the-worst cases, this is not
the worst-of-the-worst defendants.

The facts of the case are pretty significant, but
the defendant and his mental state, T would suggest, would
have made a juror think twice about whether he was the

worst-of-the-worst defendant that the death penalty is

Captions Unlimited of Nevada, Inc. (775) 746-3534
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supposed to be reserved for. Those defendants are the
ones who have a capacity to rationally, coolly, calmly
deliberate and commit their crime. And had this
information been before the jury, there could have been a
juror who would have decided this person didn't have the
ability to rationally, coolly, calmly contemplate anything
because he was out of his mind.

And that, I belijeve, is really the -- what the
issue ultimately is in connection with this case at this
stage in the proceedings in connection with his
ineffective assistance of counsel -- of post-conviction
counsel altegation.

THE COURT: But your argument really goes to
additional mitigation. There was evidence at the trial
that he was not in his right mind, he wasn't calm and cootl
and collected, he wasn't acting or speaking rationattly.
That evidence was admitted.

MS. HURST: There was a very timited amount of
evidence that was easily discredited. Most of the
evidence was that he was a very nice, church-going, caring
family member who helped people. It was positive stuff
that he did 10 years prior to the crime.

There was also evidence -- the only person who

testified that there was some mental health concerns -- my
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recollection -- is that his ex-wife was put on the stand,
and she gave some testimony saying: He was doing some
really strange things, and they concerned me encugh to
eventually teave him,

But that's wholly different from the type of

evidence that we've uncovered. We've uncovered evidence
that he was having mental health issues prior -- back when
he was being a helpful person. He was acting strangely,

he was having bipolar issues, he was displaying bizarre
behavior. But when he was in the confined environment
within his family, that was controlled to some degree.
However, when he left his household and reached a certain
age, which 15 the age for the onset of schizophrenic
illnesses, that's when his behavior started to
significantly change.

We have experts who are prepared to testify in
support of these allegations, not to mention an
overwhelmingly large number of lay witnesses who simply
weren't put on to testify about anything other than a very
strange experience at a wedding.

So different family members got up and testified
that, oh, he behaved very strangely at a wedding. That
just wasn't anything like -- the very minor case that was

put on by trial counsel bears no resemblance to the
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mitigation case that we have presented in the instant
petition, and sc¢ --

THE COURT: But the threshold is whether or not I
believe that that mitigation -- failure to provide that
mitigation would have prejudiced Mr. Vanisi and that a
different result would have occurred.

MS. HURST: That is true, Your Honor. And it is
our position that that ultimately is what that particutlar
allegation turns on, whether you believe, number one,
we've established a prima facie case. Because if you
believe we've established a prima facie case, then at that
point it's our position that we're entitled to an
evidentiary hearing so that we can fully present witness
testimony and give you the complete picture of what this
mitigating evidence would have looked 1ike had it been
presented. Se that's in connection with the ineffective
assistance of counsel claim.

In connection with the actual innocence claim, we
have two sections. 0One is that he was incapable of
forming the necessary elements of first degree murder. We
have experts who we would like to present to Your Honor,
testimony regarding why it's their position that that is
the case considering his schizoaffective disorder.

We have made an altlegation in connection with a
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potential insanity defense. However, we don't have to go
that far. Really the question is whether the evidence
that we've uncovered negates the elements of first degree
murder. Because if it does, then he would not have been
eligible for the death penalty and, thus, would be
actually innocent of the offense of which -- for which he
Was convicted. So that's the first half of our argument.

The second half of our argument has to do with
what you asked me about initially, which was innocence of
the death penalty. And counsel and I disagree about what
the legal standard is for that.

It's our belief that in the state of Nevada, the
legal standard for that is not simply whether there are no
aggravating circumstances, although we have alleged that
the mutilation aggravating circumstance is
unconstitutional as it's been written and applied. But in
fact Sawyer talks about the fact that in a jurisdiction --
I believe it was Louisiana -- where the only thing that
has to be proven to make a person death-eligible is the
existence of one aggravating circumstance, then in that
type of situation you have to remove all aggravating
circumstances in order for the person to be actually
innccent of the death penalty.

However, in a jurisdiction such as our own,
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that's not the standard for making someone death-eligible.
That's only the first part of the test. First you have to
establish that there’'s an aggravating circumstance, but
then the jury has to establish -- has to weigh that
aggravating circumstance against the mitigating
circumstances and determine, after weighing, whether the
person is death-eligible.

50 there's 3 weighing that necessarily has to be
conducted, which our position 1s such that because you
have to conduct this weighing, the failure to consider
this wealth of mitigating circumstances during that
weighing process makes Mr. Vanisi actually innocent of the
death penalty. You can’'t just disregard the fact that
during the weighing portion of the process, which is part
of what makes someone death-eligible, you can't just say,
well, it doesn't matter that they didn't hear all these
mitigating circumstances -- these mitigating circumstances
during the weighing process; there's an aggravator, and so
that fulfills death eligibility, and under Sawyer we're
done.

That's not what Sawyer says. You have to
consider -- you have to weigh the aggravators against the
mitigating circumstances. And if you find out that

there's a ton of mitigating circumstances that the jury
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Was -- that members of the jury were unable to weigh, then
that goes to our actual innocence argument of the death
penalty.

Thank you.

THE COURT: Thank you.

Mr. McCarthy?

MR. MCCARTHY: If I misunderstood someone's
position, I apologize, although I thought it was pretty
clear.

If the notion is -- if the excuse that a reason
to overcome a procedural bar is that this Court erred by
not giving sufficient time to prepare a3 supplemental
petition, I have a couple comments about that. One, that
should have been raised on direct appeal, not on an appeal
from the last order denying the petition.

Two, 1t's not required. There is no court in
this country that has said that there is a constitutional
requirement for a certain amount of time to prepare a
supplemental petition. Our own legislature has said it's
30 days. You may recall, Your Honor, that Qualls and
Edwards had some years in which to prepare the supplement.

Now -- and I checked just now, and I didn't cite
to the record when I said that those fellows told you

beforehand that they would be prepared, but I believe that
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there is a transcript of that before we had the hearing
that they were cautioned. They were asked: Will you be
prepared to file the supplement if he's found to be
competent? And they said yes.

Now, it's entirely possible that my recocllection
is wrong there, although I don’'t think so.

THE COURT: That could have been an
administrative hearing that was reported but was before
the actual hearing in the courtroom.

MR. MCCARTHY: Oh, it may well have been an
in-camera conference. My recollection is that all of
those were recorded.

THE COURT: Everything was reported.

MR. MCCARTHY: Yeah. S0 -- and I'm certain it
wasn't just me and Scotty hanging out in the hallway
either, although we have done that from time to time.

But, anyway, the extent to which a state allows
post-conviction procedures is purely a matter of state
law. The constitution does not require a state to allow
post-conviction procedures at all. In fact, in a criminal
case the State is required to allow a trial and then one
direct appeal, although there's actually some question
about that, too, whether there even has to be an appeal.

All states do. But there's some question whether it's
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absolutely required, but we'll assume that it is. But
nothing beyond that. No discretionary reviews: no
pest-conviction procedures at all.

If the State elects to do that, then the extent
to which a state elects to allow post-conviction
procedures 1s determined by state law. Our state law says
you get 30 days to do a supplement. The constitution does
not demand more,.

If the claim was that it could have been raised
on the last appeal and that this Court erred in directing
counsel to have their supplement ready, it would not have
been error because nothing requires more.

Now, I suggest that it is not error and that the
actual record shows that these fellows had plenty of time,
And when it looks 1ike they made a strategic decision to
put all of their eggs in the incompetency basket, that,
too, would require a hearing. And I'm not saying that's
true. I'm just saying that the allegation here that
counsel is ineffective i1s not adequate.

And, by the way, the suggestion that the
petitioner hasn't claimed that Qualls and Edwards were
ignorant of their right to go outside the record is
repelled on page 5 of the opposition. page 4 and 5, very

clearly saying these fellows just didn't know any better.
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THE COURT: Is there an obligation for counsel in
a habeas corpus litigation that is appointed by the State
toc be effective?

MR. MCCARTHY: In capital cases, yes. Right.

THE COURT: So at what point is that
ineffective -- effective requirement terminated? At what
point?

MR. MCCARTHY: When the appointment of counsel
becomes optional.

THE COURT: So in this case --

MR. MCCARTHY: It's optional.

THE COURT: For a habeas action --

MR. MCCARTRHY: Yes.

THE COURT: -- it was optiocnal to appoint
Mr. Edwards and Mr. Qualls?

MR. MCCARTHY: No, no, no. Vanisi was
entitled -- he was entitled to the effective assistance of
Qualls and Edwards.

THE COURT: So the argument is that they were
ineffective --

MR. MCCARTHY: Right.

THE COURT: =-- in their assistance, and that
ineffectiveness was not raised -- or was raised on appeal,

but not these grounds.
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MR. MCCARTHY: Right. The -~ and I'm suggesting
that that claim, if properly pleaded and ultimately proved
could overcome the procedural bar, could then allow
inquiry into the merits of the claims raised in the newest
petition, but it's not properly pleaded. It is pieaded in
the petition in the most general terms saying things like:
Here is another claim. We have found more mitigating
evidence.

The way you plead a claim of ineffective
assistance is to be more specific: What decision fell
below what objective standard of reasonableness?

S50 you could say Scott Edwards didn't understand
that you're not timited to the record in post-conviction
cases, and that would be an allegation of fact that would
be false, but it would be an allegation of fact that, if
true, would demonstrate that his decisions were
unreasonable, fell below an objective standard of
reasonableness.

But that's not what's pleaded in the supplement
in the petition in this case. Instead, what's pleaded 1is
the resuilts: Here is more mitigating evidence.

Therefore, these lawyers were ineffective.
That's not the way you do it. That's a generic

pteading.
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THE COURT: So --

MR. MCCARTHY: I also suggest you don't
necessarily get a year. When a new claim arises, a claim
that wasn't factually or legally available, such as
ineffective assistance of post-conviction counsel, that
must be brought in a reasonable time.

We have to go back to the Pellegrini decision for
this. That Kkind of thing must be brought within a
reasonable time after it arises. That's a year at the
outside, not at the minimum, and this was very close to a
year of doing nothing. S¢ I also suggest that it's a
little bit late too.

But it's not -- the claims of ineffective
assistance of Qualls and Edwards are not pleaded with the
degree of particularity required by Hargrove. It's
pleaded completely in terms of results, not in terms of
the process. That’'s how you claim ineffective assistance
of counsel. You describe the process; the decisions that
someone made and why they were wrong.

THE COURT: So your position, if I understand it
correctly, is that Mr. Vanisi was entitled to effective
post-conviction counsel, that counsel was appointed and
they had to be effective.

MR. MCCARTHY: Yes.
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THE COURT: If the claim is made now that they
were ineffective counsel in the habeas proceedings, they
could raise that as a successive petition if they pled it
with particularity.

MR. MCCARTHY: If it were pleaded with
particutarity, then we end up with multiple hearings.
First, instead of an orat argument today, we have a
hearing.

THE COURT: Which we've done on numerous
occasions. Not in this case, but in lots of habeas cases.

MR. MCCARTHY: Way too many times.

But that wouldn't be a hearing about triatl

counsel; that would first be a hearing about Qualls and

Edwards.

THE COURT: Correct.

MR. MCCARTHY: And then the Court would say: Atll
right, I find Qualls and Edwards are -- I was going to say
something impolite -- but they fell below the objective
standard. Therefore, the gate js open. We may now
con51QEr the petition, the claims in the petition. 50 now

we may consider the underlying claim that trial counsel
was ineffective.
But I'm saying we don't even get that first

hearing because it's not pleaded with sufficient

Captions Unlimited of Nevada, Inc. (775) 746-3534

25

AA05916



LG

11

12

16

17

18

19

20

particularity. It's pleaded in very general terms.

THE COURT: Now, you indicated that you believe
current post-conviction counsel may have been more
particular in their opposition to your motion to dismiss.

MR. MCCARTHY: Right.

THE COURT: So if that is in fact true, what
would stop current counsel, if I were to grant your motion
to dismiss, from turning around and pleading in a
successive petition ineffective assistance of counsel with
the particularity that is stated in the opposition?

MR. MCCARTHY: Nothing. They can do that, except
that it would be untimely.

THE COURT: That's based on Pellegrini?

MR. MCCARTHY: Right. Yeah. But it's also been
way beyond the one year at the outside that's announced in
Pellegrini, and it also assumes that Vanisi is entitled to
the effective assistance of his current counsel, which he
is not, because we're one step too far removed for that.

THE COURT: Okay.

MR. MCCARTHY: So the other claim --

THE COURT: I have another guestion for you. Do
you agree with habeas counsel that 1t's a threshold
determination by the Court if the failure to investigate

mitigation and present the delusion claim in the first
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habheas were prejudicial?

MR. MCCARTHY: Your Honor, I've never heard it
phrased that way: a threshold determination. I can
suggest to you that a court can dismiss, if the new facts
pleaded ~- {if you can determine that these new pleaded
facts would have been insufficient to alter the ocutcome;
that is, we don't have to ijngquire intc why those new facts
were not presented if they were not sufficient to alter
the outcome. And they weren't likely to alter the
outcome.

So I don't -- 1've never heard it described as a
threshold question, but I suppose that that‘s not
completely out of line to describhe it that way. But
that's a guestion of whether the pleadings are sufficient.
And I know you've seen that plenty of times, a motion to
dismiss for lack of specificity in the pleadings or --
I'll try to give an example. I'11 try to get out of the
capital cases to routine cases.

A fellow says my lawyer is ineffective in failing
to show at my sentencing hearing that my mom still loves
me. Moms always love people, their sons. And you, 3if you
had that claim, you could say that doesn't warrant an
inguiry because it's not likely to have affected the

outcome of the sentencing hearing. But that's seeing it
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as the Court as a sentencing body.

And when 2 jury is a sentencing body, I think the
question is different. We have to ask what would have
affected a reasonable jury; what would have changed the
outcome. And we have very few examples of that.

But one of them is the Higgins -~ Wiggins v.
Smith, I believe, U.S5. Supreme Court. It's a capital
case. It arose in Maryland. And there's a finding there
that the type of elements at issue -- it was one of those
miserable childhood-type cases -- 1is this type of evidence
at issue has been recognized by courts as reducing the
moral culpability of the killer.

I think that's a threshold to describe evidence
that jurists generally would conclude reduces the moral
culpability of the killer. And then we have -- then
there's also the guestion of whether or not it's
ineffective in failing to gather.

Now, what was interesting in that case, the court
noted that it was the custom in Maryland in capital cases
at that time to hire the type of expert that would have
led to that evidence. And I think that's a pretty fair
description of the burden if we ultimately get to a
hearing on the guestion of ineffective assistance of trial

counsel at sentencing to show that it was the custom at
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the time to engage in a certain type of investigation and
that the investigation would have yielded evidence
generally recognized as reducing the moral culpability of
the murderer, so -- but I think we're -- we're still a
long ways from getting to such a hearing.

And I've been rambling. Did I answer your
guestion?

THE COURT: You did. I think you had more things
you wanted to say before I asked you a question.

MR. MCCARTHY: I did.

The other justification to excuse the procedural
bars tc the claim of innccence -- and I suggest to you,
one, that the opinion at page 87 of the petition, 96 and
97, is not a claim of innocence. In Schlup v. Delo, the
U.S. Supreme Court described the type of evidence
necessary to overcome the procedural bar by a claim of
innccence.

And a claim -- and, also, the Supreme Court has
said that we have to consider the jury would be following
its instructions. As no instruction would allow the jury
to acquit based on the opinion presented on page 97 of the
petition, we may ignore that. It's not a claim of
evidence -- excuse me, it's not evidence of innocence.

In fact, I say that's an indictment. If this
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doctor was of the opinion that Vanisi killed because of
his psychotically driven belief that killing a police
officer would restore his life to a normal keel, that's
evidence of guilt. That's evidence of a motive. He
purposely killed somebody in order to feel better. There
is no instruction that would have allowed a jury to acquit
based on that evidence. Therefore, it’'s not evidence of
innocence.

As to the suggestion that new mitigating evidence
is evidence that one 15 not eligible for the death
penalty, T would remind the Court all evidence 1is
mitigating.

My partner and I were joking about that earlier.
If someone were to argue that he has evidence that he
killed three other people, well, that's mitigating because
he didn't kill four people. All evidence 15 mitigating
exactly to the extent that someone finds it to be
mitigating.

Because of that, a claim of new mitigating
evidence is not a claim that one is not eligible for the
death penalty. Instead, one becomes eligible upon proof
of at least one aggravating circumstance. According to
Nunnery, that is the very last factual decision.

Everything after that is discretionary.
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The weight of aggravation and mitigation is not
subject to proof. How do you prove that some bit of
mitigation is more important than some bit of aggravation?
It's not susceptible to proof. A reviewing court can't
say the evidence of the weight is insufficient because
there is no evidence of welight.

So in Nevada it would seem that one becomes
eligible by having at least one aggravating circumstance.
And so the claim of innocence to overcome the procedural
bar on the death penalty case must be a claim of
ineligibility by having no aggravating circumstances. The
Supreme Court in this case has reviewed the aggravating
circumstances and found that they are fine. So that 1is
not a claim of innocence.

So -~ 1 should probably stop talking pretty soon.
I will.

Very basically, if ineffective assistance of
Qualls and Edwards 1s alleged to overcome the procedural
bar, it's not properly alleged. It's alleged in
conclusory terms. The claims of actual innocence are not
claims of actual innocence. Therefore, they do not
overcome the bar, and therefore the petition should be
dismissed.

THE COURT: Okay. I'm going to ask that,
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Ms. Hurst, at this point, point to your petition, if you
can, and tell me where you think you did claim ineffective
assistance of counsel with enough particularity to satisfy
the Hargrove decision.

You didn't think I'd do that.

MS. HURST: I didn't.

THE COURT: Really where we're at here -- and I
will tell you, I don't think the claim of actual innocence
is sufficient to overcome the procedural bar as you've
alieged it. So what we're really talking about this is --
the only way you're going to overcome the procedural bar
is if you in fact pled it with sufficient particularity
for it to go forward just for the hearing about whether or
not it was ineffective assistance just to get the hearing
on that issue. But that's the only thing you've got here,
in the Court‘'s opinion, that would at least get you into
another hearing and not subject you to dismissal.

So I would like you to point to me -- we've
talked in general terms. Mr. McCarthy has argued
eloquently, as I've heard him on numerous occasions tell
me, that it wasn't pled with particularity. And so I want
to give you an opportunity to tell me how you pled it with
particularity.

MS. HURST: Just to begin with, it's an
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interesting position to be in to have to argue why we --
or to answer an argument that we haven't pled that counsel
was deficient with particularity, because I think -- I
don't think that counsel could possibly say that we
haven't made allegations that Mr. Vanisi was prejudiced
with particularity, because it's the opposite.

The overwhelming majority of Claim 1, which is
almost 100 pages, is about prejudice. It's demonstrating
what would -- what an effective investigation would have
accomplished.

Qur allegation that post-conviction counsel was
deficient mostly centers around the fact that they failed
to conduct an investigation. And there's an abundance of
case law that indicates that before counsel can make a
strategic decision about how to proceed, they have to
conduct an efficient -- an effective investigation.

We have an affidavit indicating that counsel did
not conduct an investigation at all, but I do acknowledge
that that affidavit was attached to an exhibit -- as an
exhibit to our opposition.

However, I wWould point out that you can’'t just
look at the petition in an isolated manner. The whole
reason that the State is given an opportunity to respond

is they raise issues that they believe we did not
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sufficiently develop, and then we have an opportunity to
respond to their arguments and to present this Court with
additional information.

But that being said, I would suggest that our --
on page 1 of Claim 1 we say that Mr. Vanisi's attorneys
failed to investigate obvious and readily available
evidence of Mr. Vanisi's sharply declining mental health.
Instead, they focused their investigation on and presented
testimony regarding good events.

So that was trial counsel's deficiency. And then
we --

THE COURT: What I'm suggesting is you have to
talk about Qualls and Edwards.

MS. HURST: Yes.

THE COURT: I don't think you'll get toc them
until around page -- looks like you might start getting
there about 8, 9, 10.

MS. HURST: Yeah, we start out by because 1if
trial counsel was effective, then there really isn't --
and that's kind of the end of our claim, because our
allegation is that post-conviction counsel was ineffective
in their investigation of whether trial counsel was
effective.

THE COURT: But that isn't reaily the issue here.
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The issue we're talking about now is whether or not you've
pled with sufficient particularity exactly what Qualls and
Edwards did wrong.

And that's the argument as I understand it. Is
that correct, Mr. McCarthy?

MR. MCCARTHY: Geez, I hope so, Judge.

THE COURT: I thought that was your argument.

MR. MCCARTHY: I'm pretty sure it 1is.

THE COURT: 0Okay. So -- and I'm giving you an
opportunity to explain to me how on page 11 or maybe 10
you've alleged it with enough particularity.

MS. HURST: Well, once again, we say that first
post-conviction counsel was ineffective for failing to
investigate, develop, and present the evidence contained
in Claims 1 and 2, and that has to do with Mr. Vanisi's
life history, his neurological issues, his psychiatric
deficits, and that this failure to investigate was
deficient.

And, Your Honor, I would suggest that there's an
abundance of case law that indicates that if -- you can't
make a strategic decision if you haven't conducted an
investigation. It's simply -- and where you haven't
conducted an investigation, none of your decisions are

entitled to deference.
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And so simply by alleging that they failed to
investigate, develop, and present evidence, that's what
we're saying was deficient, and I really am not sure how
we could allege it in a way that is more specific. The
failure to investigate was deficient. <Counsel --
post-conviction counsel is required to investigate.

And then we go to a whole -- there's an entire
section in here about what post-conviction counsel 1is
required to do to be effective. It has -- we cite to the
AB- --

THE COURT: That's the legal issues that you've
raised. But where do you allege in the petition what they
would have found -- maybe you have -- but what they would
have found if they had investigated?

MS. HURST: Qh, Your Heonor, everything in Claim 1
is what -- and Claim 2 -- is what they wculd have found
had they conducted an effective investigation. That's
what we -- that's the essence of what we have alleged.
That's the essence cof those claims. The claims are --

THE COURT: Claim 1, though, says that he
received ineffective assistance of counsel during the
penalty phase. That's what your Claim 1 says on page 20.

MS. HURST: Yes. But it also says that

post-conviction counsel was ineffective for failing to
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investigate the fact that he received ineffective
assistance of counsel during the penalty phase, and that
had they conducted the investigation, they would have
discovered the evidence contained in Claims 1 and 2.

So you really cannot separate the ineffective
assistance of trial counsel and the ineffective assistance
of post-conviction counsel, because post-conviction
counsel, in their petition, made some very generalized
allegations that trial counsel was ineffective, but they
didn't present evidence of what would have been discovered
had trial counsel conducted an effective investigation.
And the reason post-conviction counsel was unable to meet
the prejudice prong is because they themselves failed to
conduct an investigation.

And I would suggest that -- I mean, you found it
on page 11 already, and I'm pretty sure there's other
indications in here that we are saying the failure to --
it was their failure to investigate that was deficient.
They didn't investigate at all. And that's just -- that
is deficient, and it prejudiced Mr. Vanisi.

I'm not really -- I mean, I suppose we could have
doubled the length of the petition by putting before
every --

THE COURT: Please. Help me.
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MS. HURST: -- by putting before every paragraph
something along the lines of "post-conviction counsel, had
they conducted an effective investigation, would have
discovered” this paragraph or that paragraph, but we
didn't do it that way because we didn't consider that to
be necessary.

THE COURT: You feel that the petition
incorporates the failure to fnvestigate with particularity
as to the investigation that you secured yourselves when
you investigated?

MS. HURST: That's correct, Your Honor. And I
believe that you found a good example cof our attempt to
present that with particularity on page 11. And it's a
little challenging to look through all 100 pages and find
other instances --

THE COURT: Welcome to my world.

MS. HURST: -- but I'm sure there are other
instances where we used the same type of language. And,
once again, we cite to Claims 1 and 2 as containing the
evidence that they would have discovered had they
conducted any investigation, which they did not do.

THE COURT: OGkay.

Mr. McCarthy, you have the burden here, and I've

given petitioner's counsel an opportunity to sort of talk
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about this particularity issue because, in my mind, that's
the issue that is, at this point, in guestion.

What does it mean to really to have been
particutar? I understand what it means when you argue 1it,
I understand what the cases say, but what does it mean
when you look at a document and what is actually in that
document?

MR. MCCARTHY: Well, trying to opine and discuss
a general rule in specific terms is challenging, but
here's what I've seen before: A lawyer confronted with
these circumstances, a lawyer who talks to his client and
learns fact A would then be inspired to direct his
investigation to a specific place where he would have
uncovered fact B. That's generally what’'s missing. Or
the other way, which is much more common, is what's not in
the petition but in the opposition, and that is to -- the
opposition to the motion to dismiss, and that is to say
your decisions were based on ignorance, to claim they
didn't know.

You know, I -~ it seems to me -- and the last
time we were in court in this same case there was an
allegation, for instance, that Mike Specchio didn't know
he had the ability to call the Tongan Consulate. That's a

good ctaim. It was false, but it's a good ctaim. His
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decision or his omission was based in ignorance, so we had
a hearing, and it turns out that it was untrue. He said,
yes, I do know that I can call anybody I want, and I did,
and I called the Tongan Consulate. But that’'s how you
plead 2 claim.

What's wrong, not with the results --

THE COURT: They do say that they failed to
investigate.

MR. MCCARTHY: Why would somecne have embarked on
a specific type of investigation? What would have
inspired it? That's what you talk about, you know, and --

THE COURT: You mean what inspired them to
investigate?

MR. MCCARTHY: Or to not, or, you know -- to say
after the fact whatever happened befcre should have led to
this point is not sufficient. You must describe what it
is that happened before and say "and should have led to
this point.”

THE COURT: Well, I understand than in abstract
terms, but I also understand the petition says they should
have investigated his family. They say that --

MR. MCCARTHBY: Right. But why? What is
different --

THE COURT: So your argument is that -- if I
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understand it correctly -- that petitioner’'s argument 1is
really that failure to investigate 1s just per se
ineffective and that they have to allege why.

MR. MCCARTHY: The scope of your investigation
must be reasonable. We go back to Strickland itself. It
describes how you decide where to investigate. And most
often, according Strickland, it's based on what your
client tells you. And I'm not saying that's what's
governing in this case. But you see how they do 1t, Your
Honor? They were able to -~ the Supreme Court, they said
your decision on what to investigate and what not to
investigate, where to devote your resources, is based on
what your client tells you.

What's the basis here? Why would someone do
this? Why would someone undertake this specific form of
investigation? And you know what? When this is all done
we're going to know more about the life and times of
Saiosi Vanisi. MWe will not know everything there is to
know. And no one ever will. There will always be more.

But the mere fact that there is more doesn't mean
counsel is ineffective in failing to gather more. There
must be something that would have inspired somecne fto
devote their energy, their resources, their intellect to

this eveolution. And that's what's missing.
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THE COURT: Other than a presumption that any
lawyer worth knowing how to do post-conviction in a death
penalty case would know to lock for. Isn't that kind of
presumed in the pleadings?

MR. MCCARTHY: No. it's presumed that they found
it.

THE COURT: Well, this counsel found it. But
it's sort of presumed that if you are going to represent
somebody in a death penalty case, you should investigate,
and that's a presumption.

MR. MCCARTHY: And I suppose, Your Honor, that
you could say that there is a standard. Whatever the
first step was that ultimately led current counsel to
develop all this new evidence, whatever that first step
is, is required. The objective standard of reasonableness
requires counsel to take that first step, but I still
don't know what it is, that first step. And it's not
alleged. And that's the problem.

Now, it wouldn't be hard to -- and prisoners
manage to do it all the time. They just do 1t
instinctively. And it's not adding a line to the
beginning of every paragraph that says "counsel was
ineffective in failing to investigate,” colon, and then

repeat the rest of the paragraph; it's to explain what was

Captions Unlimited of Nevada, Inc. (775) 746-3534

42

AA05933



9

10

11

12

13

14

16

17

18

19

20

21

22

23

24

it that required Qualls and Edwards to take specific steps
at a specific time to devote their resources to a specific
issue.

And all we have is the results. That's not the
way it works. We do have -- later there is a claim that
it was based on ignorance, but that's not in the petition.

THE COURT: Or that it was based on judicial
error not giving them the time.

MR. MCCARTHY: Yeah, well, that's not error. And
you gave enough time. They had years.

S0 if there had been a claim that these two

fellows didn't know and that's why they didn't

investigate, we could have a hearing on that subject: Did
they know.

But there is no such claim. Instead what you
have 1s hundreds of pages of the results. That's not how

you plead it.

THE COURT: Naturally, in a motion to dismiss we
have the allegation that they did know they hadn't been
given time to do it or they made a strategic decision that
Was Wrong.

MR. MCCARTHY: Well, certainly when the Court
said your supplement is due next week, they had points.

But my recollection 1s, without knowing -- without looking
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through the transcripts, my recollection is that sometime
before that the Court had been assured that they will be

prepared to file the supplement as soon as the hearing on
the competency 1is done.

Now, I would suggest, if we were in a hearing on
the subject, that putting all your eggs in the competency
basket is not a bad choice at all at the time, but --
anyway, I don't think that's necessary here because, one,
if you had only given a week, no law reguires more, and,
two, they indicated before that hearing that they would be
ready.

MS. HURST: Your Honor, may I just guickly --

THE COURT: Yes. Go ahead.

MS. HURST: -- respond?

THE COURT: I'm letting you guys go back and
forth guite a bit.

MR. MCCARTHY: You'd think we were in Judge
Polaha's court,

MS. HURST: Thank you, Your Honor.

The one thing that I want te emphasize is that
what constitutes -- what determines whether counsels’
performance is deficient are the prevailing norms at the
time. The case law is very clear on that.

We did plead with specificity what the prevailing
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norms were at the time, and we indicated that those
prevailing norms, whether they be the reference to the ABA
guidelines or to Nevada's ADKT guidelines or to the case
law across the board, the professional norms say that
death penalty attorneys must conduct an investigation into
their client's background. It's very clear.

So the very fact that they failed to do that 1in
and of itself is deficient performance, which is
specifically pled in the petition. And that's where you
begin. That's how you know where to begin. That's where
capital counsel knows where to begin, by looking at the
prevailing norms.

THE COURT: But you don't allege that in your
petition. You allege that in your opposition to the
motion to dismiss. That's when you get more clear.

MS. HURST: Actually, that's because it's our
office's understanding that you're only supposed to plead,
that you're not supposed to get -- you're not supposed to
plead law because that's what the rules indicate in terms
of petitions. So we don't plead the law. We don't
present the law in our petitions. We present the law 1in
our oppositions or in our responses to the State’'s answer.

THE COURT: I believe that there has toc be some

end to litigation, all litigation, whether it's death
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penalty litigation or not. So I understand the need for
closure, finality. end of litigation, and we can't keep on
going back and back and back.

I am not convinced, as you stand here today, that
you did plead the ineffective assistance of counsel claim
sufficient to get you over the motion to dismiss based on
the particularity argument.

I am convinced, however, that the motion to
dismiss should be granted in all other respects based on
arguments presented by the State.

When I say I'm not convinced, the particularity
concept is very troubling to me, because I am concerned
that it's a hypertechnical argument at this point because
of the nature of the investigation that was not conducted.

Therefore, I am going to have a hearing on the
ineffective assistance of counsel c¢laim as to whether or
not it's been pled with sufficiency and you can show it's
sufficient to overcome the procedural time bar. That's
the only hearing that I'm going to allow on the issues
presented in the motion to dismiss or the petition at this
stage. And it's because I am concerned with whether or
not this argument of whether or not it was pled with
sufficient particularity has been shown.

It's tough given the length of your document and
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the arguments with regard to the ineffective assistance of

post-conviction counsel fer investigating. However, I
think this is going to be -- may be still a hearing that
results in the dismissal being granted. 1I'm pot convinced

that you've shown it with sufficiency to get over the time
bar requirements.

Does that make sense, Mr. McCarthy? At least my
ruling?

MR. MCCARTHY: It will eventually. I'm sure --
we'll be fine, Your Honor.

THE COURT: What I'd like you to do is prepare a
decision comporting with this granting as it relates to
all other allegations for the motion to dismiss except as
to your claim that it wasn't pled with particularity on
the ineffective assistance of counsel claim and granting
petitioner a hearing on the ineffective assistance of
post-conviction counsel.

MR. MCCARTHY: Okay. And that would be with an
eye toward another supplement once it's fleshed out?

THE COURT: Right. Right. I'm not sure -- the
procedural bar that is a standard that the petitioner must
get over and the alleging ineffective assistance of
post-conviction counsel without particularity would, in

effect, cause this petition to be dismissed, and I'm just
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at this point not convinced that an appeliate court
reviewing this would say it wasn't with sufficient
particularity.

I'm not sure it was, but I think it's a close
enough call that I want to go to the next step and have a
hearing to see if the ineffective assistance of
post-conviction counsel can establish -- can be
established sufficiently to overcome the procedural bar.

MR. MCCARTHY: Okay.

THE COURT: So an evidentiary hearing on that
issue only.

MR. MCCARTHY: Right.

THE CQOURT: I'm not talking about a hearing on

all the evidence that you discovered.

MR. MCCARTHY: No, I understand. I mean, I would

envision that a hearing with Qualls and Edwards --
THE COURT: Correct.
MR. MCCARTHY: -- as witnesses and maybe
Mr. Vanisi, if he wanted to testify, but I can't imagine
anybody else.
If I understand the Court's ruling -- you know,
don't, because I'm not sure what would happen after that.
THE COURT: It's my understanding and my belief

that if the ineffective assistance of post-conviction
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counsel has not been pled with sufficient particutarity or
established to the Court's satisfaction that is sufficient
to overcome a procedural bar, the motion to dismiss would
be granted.

MR. MCCARTHY: So now -- okay. For the moment
it's alleged to at least inguire into the effectiveness of
Qualls and Edwards, and then we'll decide -- then you can
decide what's going to happen after that.

THE COURT: Correct.

MR. MCCARTHY: Got it. More or less.

THE COURT: I think it's kind of a bifurcated
process, but it is one that I think is the most
appropriate way, especially in light of the litigation
that we know will follow. So let’'s flesh these 1ssues
out.

MR. MCCARTHY: Okay. And I assume nobody’'s in a
great hurry on this.

THE COURT: I don’'t think Mr. Vanisi will
complain about any delays.

MS. HURST: 1 can represent that he does not have
any concerns about --

MR. MCCARTHY: A1l right. 1I'1l try to -- getting
five lawyers in a room all at one place, that's always

difficult, but I'm going to do what I can.
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THE CCOURT: Okay. And I understand that you'll
be conversing with counsel, and when you prepare the short
order that allows for this hearing, you'll provide it to
her and let her review it.

MR. MCCARTHY: Sure,

THE COURT: And I do want to let everyone know
that I am prepared to grant the motion to dismiss in all
other aspects for the arguments presented by the State.

MS. HURST: Thank you.

THE CQURT: Thank you.

Court's in recess,

(Proceedings concluded.)}
-o000-
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STATE OF NEVADA,. )

)
COUNTY OF WASHOQE. )

I, BECKY VAN AUKEN, Certified Shorthand
Reporter of the Second Judicial District Court of the
State of Nevada, in and for the County of Washoe, do
hereby certify:

That I was present in Department No. 4 of the
above-entitled Court and took stenotype notes cof the
proceedings entitled herein, and thereafter transcribed
the same intc typewriting as herein appears;

That the foregoing transcript is a full, true
and correct transcription of my stenotype notes of said
proceedings.

DATED: At Reno, Nevada, 02/24/2012.
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FILED

Electronically
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Joey Orduna Hastings
Clerk of the Court
Transaction # 2839353

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATLE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE
* ¥ X%
STAOSI VANISI,
Petitioner,
V. Case No. CRg8P0516

E.K. McDANIEL, WARDEN and Dept. No. 4
CATHERINE CORTEZ MASTO,
ATTORNEY GENERAL OF
TIE STATE OF NEVADA,

Respondents.

/
ORDER

Petitioner Vanisi has filed a second petition for writ of habeas corpus. The State moved
to dismiss, asserting various procedural bars. The court finds that the claims of innocence are
not sufficient to overcome the procedural bars. However, petitioner has also alleged that the
failure to present all his claims in his first petition was due to the ineffective assistance of his
first post-conviction lawyers in failing to properly investigate and plead the ineffective
assistance of his trial lawyers. The State asserted that the claim of ineffective assistance of
post-conviction counsel is pleaded in conclusory terms, and not with the specificity required by
Hargrove v. State, 100 Nev. 498, 686 P.2d 222 (1984).

On February 23, 2012, this court heard oral arguments. The court has determined that

the issue of whether the petition was pleaded with sufficient particularity is close enough to
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proceed to the next step of holding an evidentiary hearing to determine whether the ineffective
assistance of post-conviction counsel can be established sufficiently to overcome the procedural
bars. Accordingly, the court directs a further hearing in which the court may hear testimony on
the subject of the ineffective assistance of post-conviction counsel with the goal of clarifying
those claims.

Counsel shall contact the administrative assistant of this department within 10 days of
this order to schedule a hearing relating to the motion to dismiss.

DATED this _40  day of March, 2012.

“O.Qnm&) ﬁ( %kumz m&D

DISTRICT JUDGE
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IN THE SECOND JUDICIAL DISTRICT COQURT QF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

THE HONQORABLE CONNIE STEINHEIMER, DISTRICT JUDGE

-000-
STATE OF NEVADA, )
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Vs, ; Dept. No. 4
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RENO, NEVADA, THURSDAY, DECEMBER 5, 2013, 1:40 P.M.

-000-

THE COURT: Thank you. Please be seated. Go

ahead and make you appearances for the record.

MR. McCARTHY: Terry McCarthy for the State, Your

Honor.

THE COURT: Thank you.

MS. HURST: Tiffani Hurst on behalf of the
defendant.

MR. TAYLOR: Gary Taylor, Your Honor, from the
FPD as well.

THE COURT. Okay. And you all have waived
Mr. Vanisi’'s appearance?

MR. TAYLOR: Yes.

THE COURT: And nothing has changed in that?

MR. TAYLOR: No, ma'am.

THE COURT: All right. Are you ready to proceed?

MR. TAYLOR: Yes, ma'am.

MR. McCARTHY: We are.

THE COURT: Okay. Then let’'s go forward. Did
you want to present any oral arguments before you begin
your evidentiary presentation?

MR. TAYLOR: No, Your Honor.
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THE COURT: Qkay. Then you may proceed.

MR. TAYLOR: Judge, at this point, for the
purposes of this hearing alone, which, as I understand is
essentially a Crump or Martinez hearing, we would move to
admit the exhibits at least through 200, which are
attachments to our petition, understanding that should the
Court allow us past this procedural issue, then
Mr. McCarthy may want to present evidence on thogse issues
at later date.

But for the purposes of this hearing, wWwe'll
assume the proof and all that kind of thing.

MR. McCARTHY: Gosh, Judge, I wasn't prepared for
a wholesale offering like that. We did have an agreement
there'll be lots of stuff that will be admissible, just
nct for the truth, but --

MR. TAYLOR: Well, we're just assuming it was
there and available to counsel to find, and I'11 be asking
him questions aleng that line.

MR. McCARTHY: That's too broad for me to
wholesale --

MR. TAYLOR: Okay.

THE CQURT: QOkay. You want to do it as you go.

MR. McCARTHY: Yeah.

MR. TAYLOR: Can we admit them just on -- what

Captions Unlimited of Nevada, Inc. 775-746-3534
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npasis would you agree to?

MR. McCARTHY: Oh, I'd think everything here 1is
authentic.

THE COURT: When you want to -- let's say you
want to admit Exhibit 42 that you have marked.

MR. TAYLOR: Sure.

THE COURT: When you're ready to admit, just say
move to --

MR. TAYLOR: Just move 1it.

THE COURT: And 1f Mr. McCarthy wWants more of a
foundation ¢or more of a showing, he can ask for it or not.

MR. McCARTHY: Thanks, Your Honor. And I notice
the stuff I found on the table here begins with
Exhibit 42.

THE COURT: That’'s what I show.

MR. TAYLOR: Can I explain, Your Honor?

THE COURT: Yes.

MR. TAYLOR: What these are, and after conferring
with the court clerk, there are a number of exhibits to
our petition that we wanted toc use during this hearing, so
they retain the same number that they had as an exhibit to
the petition so that we don’'t mess up or confuse anybody.

THE COURT: Okay.

MR. TAYLOR: Past 199, which the exhibits had 199
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exhibits, we just started then sequentially with anything

newWw.

THE COURT: And you have marked exhibits today.

It starts on Exhibit 42. It isn't sequential, but it's

Exhibit 42, and then the last exhibit you have marked
Exhibit 222.
MR. TAYLOR: Yes, ma'am. What I was -- and I

apologize if I wasn't clear.

The petiticon contained 199 exhibits. We used the
same exhibit numbers for anything that was attached to the

petition. For any new evidence or new exhibits, we just

started at 200 and went forward.
THE COURT: All right. I understand.

MR. TAYLOR: I would ask the Court to take

judicial notice of all previocus proceedings and the record

in this case.

THE COURT: The Court will.

MR. TAYLOR: Thank you. We'd call Thomas Qualls,

Your Honor.
THE COURT: All right.
fr7
/17
Iy

e
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THOMAS QUALLS,
called as a witness by the defense,
having been first duly sworn, was examined

and testified as follows:

DIRECT EXAMINATION

BY MR. TAYLOR:

Q State your name, please.

A Thomas Qualls.

Q And your occupation?

Py I'm an attorney.

Q Okay. And how 1long have you been an attorney?
A About ten years, since 2003.

0 And do you know Siaosi Vanisi?

.y I do.

0 And how do you know him?

A I represented him in a state post-conviction

habeas proceedings.

Q Okay. Were you appointed by the Court?

A Yes, I was.

Q Did you have a role in the case pricr to the
formal appointment as an attorney in his case?

S I did. My memory is that Mr. Edwards moved to

have me appointed as kind of an assistant, legal research,
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paralegal stuff, and the judge granted that. So I was
working on the case briefly before I became licensed, at
which point Mr. Edwards moved to have me appointed as
co-counsel.

0 Okay. And were you an attorney but not licensed
in Nevada prior to your appointment or at the time you
were appointed as paralegal?

A I wasn't a licensed attorney, no. I gradated

from law school in 795, but I wasn’t practicing law at

that time.
Q Ckay. Had you worked on other capital cases?
A I had.
0 And approximately how many? What was your

experience?
Py I'd say in cone form or another, I had worked on

appreximately 10 to 12 death penalty cases prior to

Vanisi.
Q Okay. Including habeas cases?
Py Including habeas cases.
Q And obviously, since then, yocu have had quite a

bit mere experience as an attorney.

.y Yes.
Q Do you remember when your appointment was?
A In this case?
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0 Yes,

Py I don't remember exactly. It was shortly after I
was sworn in, which was October of -- either September or
October of 2003, but I don't remember the -- sorry, I

den’t remember the date of the appointment.
MR. TAYLOR: Does he have the witness exhibits up
there?
THE COURT: Yes. The binders are to your right
there.
THE WITNESS: Both of these?
THE COURT: Yes.
BY MR. TAYLOR:
0 Would you, Mr. Qualls, take a look at
Exhibit 203.
Py Ckay.
Q And looking at -- I'm sorry. I promise I'm much
more organized.
213. I apologize. Do you recognize that
exhibit?
A Yes, I do.
Q And would you explain what that exhibit is.
Py It appears to be the order appointing me as
co-counsel in this case. The file stamp is December 23rd,

2003,
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0 And that was after you had passed the Nevada bar;

is that correct?
Y That's correct.
0 Now, 1f you would, turn tc Exhibit 201.

MR. TAYLOR: Judge, we would offer 213.

MR. McCARTHY: It's part of the record. I have
ne objection.

THE COURT: Okay. Exhibit 213, I think it's
prebably cleaner if I just take judicial notice of
Exhibit 213 rather than admit it.

MR. TAYLOR: That's fine. Thank you.

THE WITNESS: I apologize, what was the -- 2017
Is that the one you wanted me to lock at?

BY MR. TAYLOR:

Q I'm bouncing around here. 201. Do you recogniz
those exhibits?

A Yeah. Appears to be bills that I submitted for
Wwork on the case.

0 And that is related to this, Mr. Vanisi's
representation or your representation of Mr. Vanisi?

A That is what it appears toc be, yes,.

Q And would those bills truly and accurately
reflect the work that you did on behalf of Mr. Vanisi?

A Yes, it should. I mean, there may be things tha

Captions Unlimited of Nevada, Inc. 775-746-3534

e

t

12

AA05957



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

I did that weren't recorded or something, but that should
be an accurate reflection.

MR. TAYLOR: Thank you. Judge, we'd offer
Exhibit 201.

THE COURT: Objection?

MR. McCARTHY: No, Your Honor.

THE COURT: 201 is admitted.

(Exhibit No. 201 admitted.)

BY MR. TAYLOR:

Q Okay. If you would, how soon after your
appointment did you meet with Mr. Vanisi?

A I would have to refer to something. I don’t hav
any independent recollection of that.

Q Okay. Did you meet wWwith him?

.y Sure. I met with him on a number of occasions.

o) Do you have a recollection of how he appeared,
any concerns you may have had from that meeting?

Py Sure. In a couple of our meetings, Mr. Vanisi's
behavior was consistent with some of the reports that we
had before. He was erratic, manic. He did not track
conversations well, i1f at all.

In short, it was very difficult to communicate
with Mr. Vanisi.

0 Okay. Did you suspect a mental illness?
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A Yes.
Q Is that relevant in your mind to the

responsibilities you had pursuant to that Court order?

A Is it relevant?

0 Yes.

.y Yes.

Q Can you explain to the Court how?

A Sure. There's a requirement that the client had

to be able to assist counsel in order for you to be able

to move forward just from a fundamental legal perspective.

Q Okay. And did you actually take some sort of
action or file some pleading with regard to Mr. Vanisi's
mental illness?

.y Yes, we did. At the time, there was a case out
of the Ninth Circuit called Rohan, and the essence of tha
was that if yocu're on an unopposed conviction habeas, if
the client is not able to assist counsel, then the
proceedings need to be stayed until he has that requisite
level of competency.

And so we filed a motion on Mr. Vanisi's behalf
based upon Rohan to, number one, stay the proceedings and
number two, have him evaluated pursuant to the standard i
that case.

0 In your opinion, did Mr. Vanisi have a rational
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and factual understanding of the proceedings in which he
was engaged?

MR. McCARTHY: I suppose I should object.

THE COURT: Maybe.

MR. McCARTHY: I don't know if this witness is
qualified to render an cpinion.

THE COURT: I'm going to sustain the objection.
BY MR. TAYLOR:

0 Did you have a concern whether or nect this
witness had a rational and factual understanding of the
proceedings to which he was engaged?

A Yes., As I testified, that was part of our
concern and that was the reascn for the Rohan proceedings.

Q In addition, did you have a concern that
Mr. Vanisi was unable to rationally communicate with you?

A Well, I mean, I think I can answWwer that. We were
concerned, and we also had difficulty with raticnal
communication.

Q Can you describe the difficulties you
encountered?

A Could I describe the difficulties? Was that your
question?

Q Yes.

A I apologize. Yes. Again, when we asked him
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questions, whether it be about his social history or the

case or anything, when he tried to engage in dialogue wWith

us, as I noted, he didn't track very well. He would
spontaneously break out in song. He would get up and move
around the room. He would take off part of his clothes.

He would talk about wanting to be Dr. Pepper.

You know, I mean, he would sit down and maybe
have two sentences with us and then move on to his next
antic.

He was able to communicate what food and
beverages he wanted, but beyond that, there was not a Ilot

of rational communication.

0 And based on this concern, you filed your Rohan
motion?

.y Correct.

0 Okay. Now, you've mentioned that when you

attempted to discuss his social history with him, that you
encountered these issues. Can you first tell us what --
when you mean social history, to what are you referring?

A Well, I don't know that I have an independent
recollection. I don't have an independent recollection of
what exact questions we would have asked him. Part of the
standard procedure in a death penalty case, and especially

in a post, is to try to do a comprehensive -- compile some
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sort of comprehensive sgocial history so you know something
about your client, number one, but i1t also gives you clues
about who to talk to and where to find more informaticn.

Q So it would form -- and I'm just clarifying, make
sure I understand it. It would form a basis for your
further investigation of the case?

S Sure. That's definitely one of the things it can
do.

Q If you would, turn to Exhibit 214, and we're
going to look at 214, 215, and 216 very quickly.

A {(Witnhess complies.)

Okay.

Q Can you tell us generally what those exhibits
are?

S They appear to be kind of rough draft, you know,
maybe memos tc a file regarding the case, regarding Vanisi
and witnesses and, you know, basic facts about date of
birth, where he grew up. those kinds of things.

Q Going back to -- let me ask yocu this first.
Initially, before you were appointed to this case, was
there another attorney appointed?

A Yes. I believe -- well, the record shows it was
Marc Picker, and that's what my memory is. Marc Picker

and Scott Edwards were on the case before I got involved.
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0 And Mr. Edwards was co-counsel or second chair
initially, and he was elevated to lead counsel?

.y I believe that's true.

0 And then upon your passing the bar, you were
named second chair.

.y Correct.

Q And if you look at Exhibit 214, does it reflect
who this memo is from? The first page of 214.

A First page? Oh, sure. It says from MP, which I
assume 1s Marc Picker.

Q And if I represented to you this memo was found
within the state post-conviction counsel’s file, either

yours or Mr. Edwards, do you have any reason to dispute

that?
h No.
0 The content that is within this memo, does it

generally fit what you were talking about regarding social

history?
.y Some of it does, yes.
Q Are there a number of blanks?

A What's that?
Q Are there a number of blanks, not only in 214,
but 215, which was found at the same place? Does it

appear to be the same printer or whatever?
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A Yes, there’s a number of blanks. As I said, it
appears to be sort of a first draft or a rough of this

information.

0 Okay. Social history information?
A Yes, there’s some of that.
0 Do you know where y'all or Mr. Picker may have

gotten these forms for doing this investigation?

A I don't know. Based upon the dates, that
probably would have been before I got involved. I see 214
is dated March 22nd, 2002.

Q Okay.

A I don't know where Mr. Picker got this
information.

o) Okay. But it does have some of the social
history information that you were talking about was
important to you.

A Yes.

o) 214, 215, and 216.

.y Yes.

0 Okay. Then if you would, turn to -- I'm trying
to make sure I keep these marked so we can...

217. This appears to be some sort of manual. Or
the index to a manual.

A Yes,
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0 Okay. If I represent to you that this was found
within those same state post-conviction attorney files, d
you have any reason to dispute that?

A No. This type of kind of form or checklist is
familiar to me.

Q Okay. 218? Again, with the representation that
it was in the files that you and Mr. Edwards maintained,
do you have any reason to dispute that?

A No.

Q Does i1t appear to be something similar?

A Yes. It appears to be a bibliography of
resources for defense counsel in death penalty cases.

0 Kind of a how-to type place to go, ideas.

S Yes, resources.

Q Okay. Let's turn to 219. 219, on the second

page, actually has an e-mail that is written; is that

correct?
Py That's what it appears to be, yes.
Q Do you know who that e-mail was written to?
A From the face of the document, it says it's to

someone named Scharlette.
Q Do you know Scharlette Holdman?
A I know the name, yes. She's a -- she wWas a

mitigation specialist.
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0 Works for the Center For Capital Assistance?

S I"11 take your word for that.

Q Is it the same e-mail or the same name spelled --
kind ¢f a unique spelling, is it not?

A Yes.

Q And if you look at the first page of the exhibit,
is it spelled the same way as the e-mail on the second
page?

A Yes.

Q Okay. Now, on the first page as well, it lists a
place called the Habeas Corpus Resource Center. Are you
familiar with that organization?

A Yes.

Q Their contact person is an attorney named Michael
Laurence?

A That's what it says, yes.

0 Okay. The last page of that exhibit contains an
e-mail as well?

.y Yes.

0 Okay. And who is that e-mail from?

A Appears to be another e-mail from Marc Picker.

Q And who 1s 1t to?

Py Says Michael. The two column is mdl@cris.com,

which is -- appears to be consistent with being Michael at
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the Habeas Corpus Resource Center that you referenced.

Q On the first page?

.y Yes.

0 Okay. And the content of these e-mails, do you
know what they are?

n They both appear to be requesting assistance wit
the death penalty habeas case. Doesn’'t appear to
reference Vanisi specifically, but it’s asking about a,
quote, nasty death penalty state habeas.

Q Okay. And it was sent by Mr. Picker; is that
correct?

A Correct.

0 Okay. We do know that it was after the 2002
version of Microsoft was released. Would you agree wWith
that?

A That's what the copyright at the bottom of the
page says.

Q Okay. Let’'s turn to Exhibit 220. And actually,
I'"11 ask you to turn to the second page of that exhibit.
That's another e-mail?

A That's what it appears to be, yes.

0 And who is that e-mail from?
n It says it’'s from Scharlette Holdman.
0 That’'s the mitigation guru we were talking about
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a while ago?
.y Yes.
Q Who is the e-mail to and who Were copies sent to?
MR. McCARTHY: Your Honor, I haven't objected,
but at this point, this witness has no knowledge of these
things. He's just asking him: Does this look like what
it looks like?
And so my objection is undue waste of time.

MR. TAYLOR: Your Honor, these came from this

attorney's file. S0 he is deemed to have knowledge of
them. It was in his files that we received.
MR. McCARTHY: He just testified that he -- all

he said is this is what it lcoks like.
THE COURT: Right. I think you better -- on each
document, you have to ask him if it came from his file.
MR. TAYLOR: Okay.
BY MR. TAYLOR:
Q Do you have any independent memory of this
document?
A I'm sorry, I don't.
o) Would you have received copies of any informaticn
from Marc Picker after he was released or withdrew from
this case?

A I believe I reviewed all of the files that were
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in Mr. Edwards' office at the time, which would have
included whatever Mr. Picker had.

0 And I would assume that you and Mr. Edwards
shared information as well.

A Well, we were working on the case together, yeah.

o) Well, I mean, you did work together?

.y Yes.

0 Okay. And do you dispute that these letters were
located within your file?

Py I'm sorry, I don't know how to answer that
question.

If you tell me they were found in my file, I
don’t have any reason to disagree with that. But again, I
can’t tell you that I have an independent recollection of
them.

0 Do you know who Roseann Schaye 1is?

A Yes. Roseann Schaye was another mitigation
expert, and I believe that she was a mitigation expert
that Mr. Edwards and I planned on using.

0 Okay. And was she recommended -- is it your
understanding she was recommended by Ms. Holdman?

n That's my understanding from reading these
e-mails, and I have some memory that Ms. Holdman wasn't

available.
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Q Okay .

MR. TAYLOR: For the purpocse of this hearing
only, Your Honor, I offer 214 through 220, inclusive.

THE COURT: Any objection?

MR. McCARTHY: No.

THE COURT: Exhibit 2 -- did you say noc? OQr wer
you groaning?

MR. McCARTHY: I'm groaning. I really don't --
mean, I don't doubt that these were things cbtained from
somebody's file at some time, but --

MR. TAYLOR: Perhaps I can make a representation
to the Court. I don't know if it will ease Mr. McCarthy'
feelings.

MR. McCARTHY: Probably.

MR. TAYLOR: These matters were cobtained by my
office from post-conviction counsel's files. I believe
the majority were from Mr. Qualls’s file, but it may have
been Mr. Edwards’. I don't want to misrepresent. I know
it came from those files.

I also know that I can establish this either by
bringing somecne up from Las Vegas to testify to that or
by subpcenaing Mr. Picker. If Counsel -- you know, I'm
trying to get past the particular bar -- he doesn’t

necessarily want me to go there, but if we need to, to
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establish that, I'm --

THE COURT: You're making an offer of proof that
these were secured by your investigator --

MR. TAYLOR: They were secured by one of our
paralegals or investigators. Could I confer one minute?

THE COURT: Yes.

{Discussion off the record
between defense counsel.)

MR. TAYLOR: Your Honor, I would make this offer
of proof. My co-counsel reviewed Mr. Qualls's files, and
she pulled those documents from that file.

THE COURT: Okay. Any objection?

MR. McCARTHY: I don't doubt that for a minute.
So no, I have noc objection.

THE COURT: For purpocses of today’'s hearing, 214
through 220 are admitted.

(Exhibit Nos. 214 through 220 admitted.)

MR. TAYLOR: We'll switch gears for a minute,

Judge.
BY MR. TAYLOR:

Q Let's go back to just some general things, and
then we'll start to key in on some octher exhibits if
that's okay., Mr. Qualls.

For the most part, have you had the opportunity
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to review the exhibits which we had prepared for today?
Py I reviewed a number of exhibits with you in my

office yesterday. Was that your question?

0 Yes.
A Yes.
Q Nothing -- I mean, anything that I had, I offere

you, and we did actually go through quite a number
yesterday, did we not?

A Yes. I can represent that we spent the better
part of three hours looking at declarations and other
exhibits yesterday.

0] Okay. After -- in addition -- or you filed your
Rohan motion.

S Correct.

Q And obviously, one of the allegaticons wWwithin you
motion, you alleged that it was difficult to communicate
rationally with Mr. Vanisi.

n Okay.

Q Is that fair?

A That's fair.

Q And you wWere going toc use the information -- or
how did you intend to use the information that you
obtained from Mr. Vanisi?

A Well, we -- the goal is to obtain and present as
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full a picture of Mr. Vanisi as possible. And also, in
the context of comparing what's out there with what was

either found and/or presented by trial counsel.

Number of different issues in his case, including

mental health issues as well as, you know, a fairly
complicated litigation case, I believe.

Q Would it be a fair statement to say that you
viewed your responsibility as one to discover
constitutional error, if it existed, in Mr. Vanisi's
trial?

A Well, absolutely. Habeas wWork, post-conviction

habeas work, especially death penalty work, is complicated

pecause it's a little bit of a minefield. I'll try to
condense what I'm trying to say here.

When you're doing something, a direct appeal on
something that's not death-penalty related especially,
what you want to do is pick a few strong horses and ride
them to the Supreme Court.

When you're doing habeas work, and especially
capital work, you want to try to dot every I and cCross
every T for purposes of exhaustion should the matter end
up in Federal Court, and because cumulative error is

oftentimes an issue. So the adage that it may not be a

wall, but if you can find enough bricks, hopefully you can
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create a wall.
Did I answer your question?

Q Yeah. Let me see if I can just make sure we got
the record clear.

When you say pick a few horses with a non-cap,
you're talking about pick yocur best issues.

.y Correct.

0 Or best points of error. With habeas, with
capital habeas, you're saying that you want to try to
identify all the constitutional error?

n I guess where I was going With that is, yes, you
want to identify and raise all the constitutional error.
And by that -- and what I hear is a key -- kind of
linchpin issues. There may be any number of other issues
that don't maybe rise to the level of a due process or
constitutional error alone, but together, with other
errors, they may.

Does that make sense?
Q Sure. And obviously, if you have them

identified, you can make an educated decision about what

to raise.

.y Sure.

Q So you're concerned With identifying the issues
first.
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A Sure. And I don't -- I doen’'t want to jump the

gun on your questions.

Q How do you do that? How do you identify issues?
A Legal issues?

0 Yeah. How do you discover error, just generally?
A Well --

Q I'm not trying to be too obsequious, but I'm

trying not to lead the witness.

A Well, the most obviocus way is that you have to
read the record. 50 you read what happened in the
pre-trial hearings. You look at pre-trial metions. You
look at orders. And then obviously you look at the veoir

dire and you lcok at the trial and you lcock at the
penalty.

Q So you obtained all those records, or someone
did, in Mr. Vanisi's case.

A Right. So that's the first step, is you have to
pour over the record generally more than once. And then
the second step is you'd want to look at previous
counsel’s files, you want to look at notes, you want to
look at police reports and things that aren’'t immediately
in the record.

And then the second or third thing is you have to

do investigation of things that don't appear in the
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record. And that's, again, a key difference between a
direct appeal and a habeas proceeding, is that you then
have to start uncovering, marshaling evidence that doesn't
appear in the record.

0 And that's that second or third step. I guess
your second step wWas you get some records that are not

Wwithin the trial record that might be prior counsel’s

files?
A Yes.
Q Educational records, medical records, prior

psychiatric history, things like that?

A Sure.

0 And review those?

Py Yes. That would be the goal.

o) And would it be fair to characterize the third
step in your description as one of investigation?

A Yes.

0 Okay. And so based upon I guess four things,
because you also identified the fact that you attempted to
talk to Mr. Vanisi.

A Correct.

Q So based upon the interview, plus the record,
plus whatever records you were able to collect, then you

investigate?
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A Well, the -- yeah. Okay.
Q That's a general process.
Y Right.
0 Okay. ©Did you get all the way through that
procedure in this case?
S No, we did not.
o) Okay. Where was the stopping point?
A Well, the stopping point was we were -- we didn'
ever complete a thorough investigation.
0 Okay. Lecoking real quickly -- 178. Do you
recognize that exhibit?
A I do.
0 Is that a declaration you provided which was
attached to the petition in this case?
.y Yes.
0 And I'm assuming inasmuch as you swore to the
truth of the matter, that it is true and correct.
.y Yes.
MR. TAYLOR: Okay. Judge, we offer Exhibit 178.
THE COURT: Any objection?
MR. McCARTHY: Well, prior statement of the
Wwitness? That sounds like hearsay to me.
THE COURT: This was the declaration that was

attached to the habeas?
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MR. TAYLOR: Petition.
THE COURT: Petition?

MR. TAYLOR: Yes, Your Honor.

THE COURT: So I can take judicial notice of 1it,

whether wWe admit it or not.

MR. McCARTHY: And it’'s been

authenticated, but I

think if we want to know something from this witness, we

ought to ask him instead of asking what he wrote before.

THE COURT: Okay. I will take judicial notice of

the document. I think there may be some relevance to what

he said then to what he said now.

BY MR. TAYLOR:

Q You said you didn't get the opportunity to

complete an adequate investigation. Is that a fair

statement?

A In complete fairness, I think the most accurate

way I can say that is that we did not

investigation.

complete our

Q Okay. Can you tell us, did you retain an

investigator?

A I don't -- I don't remember that. You know, that

probably would have been Mr. Edwards’

purview as lead

counsel. And I don't know if there was an investigator

I can't remember if there was an investigator engaged when
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Mr. Picker and Mr. Edwards had the case or not.

I know that Mr. Edwards and I had a number of

discussions about future investigation. I don’'t recall --
Q Did you ever talk to an investigator?
A I don't recall talking to an investigator in this
case. And I'm trying to be as accurate as possible, but

this was ten years ago, and there’'s been a lot of cases
since then. And some of these DP cases bleed together.
So I can't remember specifically talking to an

investigator in this case.

Q Let me ask, do you remember talking to
Ms. Schaeffer, the young woman or the name that we talked
about a while ago that was recommended by Scharlette
Holdman about the investigation in this case?

n No, I don't remember talking to her.

Q Would you -- if you had retained an investigator,

would you have sought court approval to expend those

funds?
.y Yes.
Q Likewise, you -- there were two experts who --

tWwo expert psychiatrists, I believe, who saw Mr. Vanisi;
is that correct?
Py Not entirely. One was a psychiatrist,

Or. Bittker, and one was a psychologist, Dr. Amezaga. And
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those were appocinted by the Court pursuant to our Rohan
motion.

Q Ckay. And they were reimbursed by virtue of your
metion,; 1is that correct? The motion of you or Mr. Edwards
in your billing records.

Py I don't have an independent reccllecticon of that,
but I am sure that’'s what happened. That's standard
procedure.,

0 And if the billing records reflect payments to
Dr. Bittker and payments to Dr. Amezaga, that would have
been the process that you would have gone through as well
if you had had an investigator?

A Yes. And again, I don’'t remember if I submitted
those bills or Mr. Edwards did, but that's standard.

Q Would it be fair to say., Mr. Qualls, that if your
billing receords or Mr. Edwards' billing records do not
reflect any request to reimburse or pay any investigator,
you probably hadn't gotten one appointed yet?

Py That's true. If an investigator was working on
the case, we would have submitted bills on that
investigator’s behalf.

Q So for my purposes, let's assume, since we don't
have any billing records and you don’'t remember talking to

an investigator, at least as far as yocu're concerned,
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there was additional investigation to do.

Py Yeah. There was certainly investigation to do.
There's no mistake about that.

Q You have answered a while agoe that you and
Mr. Edwards had discussed future investigation; is that
true?

.y Yes.

Q Okay. And do you remember the kind of things
that you wanted to do?

Py Well, again, there's -- 1in any capital case,
there's the developing the things that we have spoken
about a couple times today, sccial histories and whatnot.

Mr. Vanisi's case was unique in that he was
Tongan and obviously had a very rich cultural history that
we thought was relevant.

Q Okay. So an investigator could have assisted 1in
the cultural or at least the cultural issues that surround
Mr. Vanisi and his social history?

S Correct.

Q Could you turn to Exhibit 205, please.

A (Witness complies.)
Okay.
Q Do you recognize the handwWwriting in that exhibit?

A Yes, I do.
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Q Okay. And do you know what this exhibit is?

n Appears to be my handwritten -- some of my
handwritten notes from the file.

0 Related to Mr. Vanisi’s case?

A Yes.

Q On the first page, under No. 19, does it reflect
the need to do mitigation investigation?

A Yes.

Q Does it reflect the need to get scme assistance
in cultural matters?

.y Yes.

Q Second page, under number two, same thing. The
social history mitigation issues reflect that at least you
wanted some evidence along that line.

.y Yes.

0 On the third page, were there -- does this
identify some concerns you had regarding mitigation

investigation or possible potential mitigation?

Py Yes.
Q What were theose areas of concern?
A Based upon what's reflected on this page three?

Is that your question?
Q Sure. QOr the whole exhibit. Does this help

refresh your memory as to what the investigation you
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wanted to conduct was?

Py Well, yes. Again, there’s reference to a
mitigation expert. There's reference to a Tongan expert.
There's reference to what was presented at trial in
mitigation and what was available that could have been.

Q Need for cultural assistance or assistance wWith
the Tongan culture?

A Right.

MR. TAYLOR: Judge, I'd offer 205.
MR. McCARTHY: No objection.
THE CQURT: Exhibit 205 is admitted.
(Exhibit No. 205 admitted.)
BY MR. TAYLOR:

Q Okay. So ultimately, I mean, we're kind of to
the point to where you -- and I'11 let you take this, but
we're at the point to where you believe that there's a
need for investigation, it sounds like. You have
encountered some difficulties in communication and have
filed a Rohan motion.

What occurs next in this representation of
Mr. Vanisi?

n Well, as we discussed, the Court appointed two

mental health experts, and then wWwe had a hearing pursuant

to Rohan in which the Court reviewed the evaluations from
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noth experts and heard testimony from both Dr. Bittker an
the psycholeogist, Amezaga. And then the Court ruled on
the Rohan motion.

Q So basically, you were in the midst of litigatin
your Rohan situation, Rohan motion.

S That's correct.

Q Was any investigation, to your knowledge, ever
accomplished in the midst of this Rohan litigation?

A No, it was not. We were taking it step by step,

and our first step or first priority was the Rohan matter.

And based upon the circumstances, obvicusly, wWe were
overconfident, but we believed that there would be scme
stay in place based upon Rohan. Specifically --

Q You had faith in your moticon.

.y What's that?

Q You had faith in the motion you brought.

A Sure. And we had faith in -- Dr. Bittker's
recommendation was that due to the medication that Vanisi
was on, which was at the time Depakote and Haldol, that h
recommended that he be taken off those medications. I
nelieve he recommended placement at Lake's Crossing or
sogmeplace like that for -- that's my memory, for
approximately 90 days kind of for him to clean out, and

then he wanted to evaluate him again, again, for purposes

Captions Unlimited of Nevada, Inc. 775-746-3534

d

g

e

39

AA05984



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

of another Rohan evaluation.
SO Wwe wWere, in our minds, certain that we would
at least have that amount of time.

Q You were kind of banking on the Court accepting
Or. Bittker's recommendation.

Py Yes. As it turns out, perhaps foolishly, we
banked upon that too much.

Q Okay. What occurred -- as I understand, just fo
purpcses of the record, the Court heard the witnesses on
separate days, Dr. Amezaga and Dr. Bittker.

S If you tell me that -- I deon't recall that but i
they were separate days --

Q You remember that ultimately the Court denied
your motion?

.y Yes.

Q Okay. Then what occurred?

A And then there was an order in fairly short order

to file the supplement.

Q And by short order, what do you mean?
Approximately?

A I don't want to misrepresent. My memory 1is that
it was either a Thursday or a Friday hearing, and we had
to file the supplement by the next Tuesday.

Q So four or five days?
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A That's my memory.

Q And no investigation had been accomplished at
that point.

A Nothing other than our review of the file.

0 Was any attempted over that four- or five-day
period?

A No. I think all of our time was spent in putting
together the -- I mean, we had --

0 You did file a supplement.

Py We did file a supplement. And we had -- going
back to your question about the constitutional errors, we
had what we believed and I still believe are very good
legal issues.

We had a structural error based upon the fact
that the defense lawyers basically sat on their hands
during the trial. My memory is no opening, no closing. I
think they asked a few cross-examinaticn questions of the
ohe Witness. So wWe had structural error.

The Finger case had come downh since the trial, I
pelieve. We had a possible Faretta issue. Mr. Edwards
had developed an issue based upon a consular matter that I
believe was up at the U.S. Supreme Court at the time.

We had a number of strong legal issues already at

least roughed cut in the petition that we believed were
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reversible, and soc we took those. We took other standard
death penalty issues that we have worked o¢on over the years
and put 1t all together and filed the petition with what
we had.

If I had it teo do over again, I probably would
have filed some notation or some motion requesting
additional time or making a ncte that we wanted toc add
additional issues. I didn't -- I didn't have the
experience at the time to do that.

Q To be fair, I mean, you have raised a number of
legal issues, correct?

A Yes, again, and I still think they’re very strong
legal issues.

Q But would you agree wWith me that there was no
rational or strategical reason that you did not conduct an
investigation intc Mr. Vanisi's circumstances?

A Did we intenticnally not investigate before we
filed the petition? Is that the question?

Q Essentially.

A No. There was no intention to file the
supplement without any further investigation.

Q So you, at least up until the day that the Court
ruled over your Rohan motion, contemplated that an

investigation would be conducted?
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A Yes. We contemplated additicnal claims. We
contemplated putting together a more comprehensive picture
of mitigation. We -- you know, you don’'t -- purely
speculative to identify what might come out of
investigation, but certainly, that was part of our plan.
Again, it was a stepped-out plan, and our first priority
was Rohan.

Again, you know, have to -- the real world comes
into play here. This is not our only case. We both are
very busy lawyers at the time. And we erroneously thought
we had a winner in this Rohan issue, and we thought it was
particularly appropriate and relevant to Mr. Vanisi's
case.

o) Would it also be true, Mr. Qualls, that perhaps
your investigation would have been more focused had you --
had Mr. Vanisi the ability tc communicate with you?

A Well, there's --

o) Would that have assisted you in your
investigation?

A Well, sure, but could he have communicated, there
wouldn't have been legitimate grounds for the Rohan issue.
So it's kind of a Catch-22.

Q Dr. Bittker, and to some extent Dr. Amezaga, and

additionally there was a number of other doctors
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previously that had seen Mr. Vanisi. Do you remember
Theinhaus, Dr. Lynn during the trial?

.y I do remember that there were, I believe, a
couple of evaluations regarding competency or mental

health at the trial level.

Q Do you remember what diagnoses they came to?
S I'm sorry, I did not review that coming in here
today. I can't, with specificity, remember what the

diagnoses were.

Q If I were toc represent to you that at least
Dr. Bittker and others was concerned wWith ruling out a
bipolar disorder, would you have any reason to disagree
With me?

A No. I remember that bipolar was an issue,
amongst others.

0 In fact, a while ago you talked about certain
medications that Dr. Bittker recommended. Do you remember
what those were?

Py I remember -- I don't remember him recommending
new medications. I remember that he opined that the
Aaldol and Depakote that he was on were potentially a
cause for his incompetence to proceed, and that they were
also endangering his health and safety.

0 Okay. Are you aware of the symptoms for
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manifestations of bipolar disorder? Have you encountered
that elsewhere?

Py Certainly I've encountered diagnoses of bipoclar
disorder throughout my career.

0 I'm not asking you to render any expert opinion
or diagnose someone With bipolar disorder, but there are
certain things, red flags, that would cause you to seek
expert assistance; is that true?

A Sure, yeah,

Q Related to not only bipclar disorder, but I take
it you have also had clients that were -- or been around
schizeophrenia?

A Yes.

Q Are symptoms of schizophrenia things that you

might look for in any case?

A Yes.
0 Psychotic behavior?
.y Yes.

Q It's another thing that you trained ycurself to
look for?

A Yes. Or at least I'm familiar with it from
bumping into it in other cases.

Q If I could, I'd like to ask you some just general

guestions about different issues that you might or might
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nct encounter 1in the investigation of a capital case and

find out if that would be important

Evidence of family dynamics

together, who was in charge, who kind ¢of held the power,

is that important to you?

A It's important from a socia

Q Would allow the Court or jury to fully understand

or at least assist in understanding
actions, childhood and 1ife?

A Sure.,

to you. Okay?

, how the family lived

1 history, I suppose.

the defendant's

Q What about instances of domestic violence or

abuse in the home? Are those things
the investigation of a capital case?

A Those are relevant.

Q And what would you do with that kind of evidence?

A Well, depends ¢on -- it could be -- a lot of this

stuff, a lot of the mental health is

family dynamic issues are a little bit of a double-edged

swWword. They help to explain behavigo
to scare people.

Q Sure.

which interest you in

sues, a lot of the

r, but they also tend

Py And sco the primary reason that you want that

information 1s so that you can make

suppose.
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Q But you still want to investigate and learn it so
you can decide what to do with 1t.

S Correct.

Q Okay. What about evidence that persons close,
either family members or very close friends, close to your
clients died, somewhat close to this behavior of the
charged offense?

A Certainly in a number of my cases, the death of a
parent or a sibling or someone close t¢ the defendant is
important and relevant.

Q In helping explain behavior at times?

A At times.

Q Doesn't excuse it but can explain it.
Py Sure. At least explains the mental state.
0 What about with a client that is from outside

this country’'s cultural information?

A Yes. As I have indicated and as the notes
indicate, we believed that the Tongan cultural issue was
important.

Q Are there certain waypcints in a client’s life
that you kind of look at and obtain the evidence
regarding? VLike their childhood or their birth, schooling
and --

A I suppose it would depend on the client. It's
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impossible to predict what the events are that are
traumatic or shape an individual, so --

Q So you kind of want to look at i1t all?

A I suppose.

0 In particular, would you also might focus on
evidence or behaviors within a reasonable time before the
charged offense?

A Anything that is relevantly contemporaneous with
the charged offense is important.

Q Sounds kind of silly, but if you encountered
evidence of your client having sleep issues before the
charged offense, would that be relevant?

A Sometimes it's, in my experience, sometimes
relevant to mental health issues.

0 So that would tell you to look for more. Is tha
a fair statement?

A Yeah. It could be a red flag.

Q Drug use, whether legal or illegal.

Py Obviously drug use is a huge factor.

Q The fact that your client was expressing
different personalities at different times.

Py That would be extremely relevant, important.

Q What about reports that the client’s speech

pattern changed? Rapid speech, distorted thoughts, loose
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thoughts that scmeone described as mouth working faster
than his brain?

S I would think that coculd be indicative of either
some kind of extreme mental illness, like schizophrenia,
or maybe my first thought would be some sort of speed,
methamphetamine or cocaine or something.

Q And we both, in discussing this, we're not sayin
that any of these are diagnosis of a mental illness,
right?

S No. Again, just things you --

0 Just red flags that tell you to look further.

A Yeah, rocks yocu want toc turn over,

0 What about the fact you got a client that -- I

guess the catch word is grandiose or grandiosity.

A You mean like Dr. Pepper?
0 You tell me. I mean, it's got to be your
opinion. Is that something you look for, things that are

out of proportion?

n Sure. And Vanisi definitely displayed that on

occasion.

0 I'm a movie star?

Y Right.

Q Parancia, would that evidence be interesting to
you?
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A Sure.

Q Hypervigilance?

Py Yeah. That's pretty important.

Q What about hallucinations, delusions, talking to
nimself or talking to animals?

A All of those are important. That goes on the
same scale as multiple personalities because you're
talking more along the lines of competence and whether or
not he might -- whether or not there might be a legitimat
mental health issue as to his ability to form the
requisite mental state at the time of the offense.

When you get into the really bizarre behaviors,

dissociative disorder, extreme psychotic behavior,

schizophrenia, multiple personalities -- did I say that?
Q Yeah.
A Those are indicators that you might have the

rarity of he was not of the mental state during the
offense to form the requisite intent.

Q So for sure you want to turn those rocks over.

A Yeah. That's why I said earlier that those are
very important.

Q In fact, the next thing I was going to ask you i
whether documentation of bizarre, strange behavior in the

time period leading up to the offense, is that important?

Captions Unlimited of Nevada, Inc. 775-746-3534

e

S

50

AA05995



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A Yeah, that would be. All of it is important, but
certainly stuff within a reasonable time frame around the
event is more important.

0 What about that your client had an imaginary
friend that he talked to and referred to?

Py Again, that goes into what I said. That’'s like
the multiple personalities.

Q Evidence that your client changed his appearance
or hygiene recently before the charged offense.

n That could be indicative of a number of things,
but it's important.

0 It's a rock to turn over?

A (Nods head).

Q Do you want to know about your client’s work
habits, employment history?

A Yes.

0 If there was some behaviors, some action of the
client which caused him to be singled out or brought shame
on his family and he was singled out, is that evidence
you'd want?

A Sure, and especially if there's a strong cultural
impact of that.

Q And recognizing that in some cultures, the shame

is maybe greater?
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A That's what I meant, yes.
Q How about issues of abandonment during your

client’s childhood? Is that information --

A That's often important, yes.

0 Another rock that you would turn over?

.y Yes.

Q How about previous problems wWwith police officers?
A Well, any previous legal issues are important.

0 In particular in a case where a police officer

was the alleged victim.

n Well, sure, yeah.

0 What about experiencing situations involving
racial prejudice?

Py You mean the client 1s being prejudiced?

0 For or against. Either people prejudiced against

him or prejudices that his family holds towards octhers.

A Yeah.

Q Either one could be important?

.y Sure.

0 Medical issues, head injuries, things like that,

do you want to turn those rocks over, toco?
n Absolutely. Any kind of brain injury, whether
it's caused by trauma or existing at birth, 1s important

to mental health issues.
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Q Would it be fair tec say that you would at least
like some general understanding of his childhood, young

adult years?

A I think you'd probably want more than a general,
but yes.

Q So you would want to investigate that?

.y Yes.

Q Okay. When you have a situation such as this to

where you believe your client is mentally 111 and he's
from another country and another culture, is it ever
important to look at the way mental illness is viewed in
that other culture?

A Yeah. I think that falls into the need for a
cultural expert.

Q Now, you will agree with me that if you had
encountered any of this -- these type of issues in your
review of the trial record or in trial counsel’s files,
that’'s a rock you would have turned over, or at least you
would have identified it by that point?

A Hopefully, yes.

Q Okay. And you contemplated or intended to lcok
for that type of evidence anyway.

.y Yes.

Q Okay. Is it safe to say that you never got that
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far?

Py No, we didn't. And I am sure that I didn't go

back and loock at -- you know, over that four- or five-day

period, I'm sure I didn't -- between the denial of the

Rohan and the filing of the supplement, I'm sure I didn't

go back and lock at Picker's notes or the soccial history.
OQur focus at that pocint was the linchpin legal

issues.

0 And to be fair, I mean, you had that four days or

whatever. Did you also try extracrdinary writ?

A I saw a reference to that in one of the

transcripts. I don't have any independent memory of that.

Q But you had plenty to do, I guess, is what you're

telling us in that four-day period.
Py That's my memory.
0 Are you aware of Mr. Vanisi's religious

preference or previous religious affiliation?

Py I was aware that there was a history of Mormonism

in his past.

0 That his family had joined or were Mormons,
joined the LDS church?

.y Yes, I was aware --

Q Were you aware or did you discover through

investigation that he had actually been excommunicated
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from the church?

Py I don't have an independent recollection of that
except for our recent discussions. I may have known that
ten years ago, but I don't remember.

Q Is that another one o¢of those rocks that you would
turn over to kind of find out the effect on him after that
occurred?

A Sure. That's something I would have liked to ask
Vanisi about, the impact of that on him.

Q Especially if 1t occurred within the year or so
previous to the charged offense?

A If it was close in time t¢ the offense, yes.

Q Let's look at real quick, if you would, at
Exhibit 42, if I could.

Y Exhibit 427

Q Yes. I believe this is the findings of fact that

we talked about a little earlier. The very first exhibit.
Py Ckay.
Q Are you familiar with that document?
A It's been some time, but yes.

0 Okay. And is this the order in which the judge
finds that -- or denies relief to Mr. Vanisi. in which the
Court denied relief?

A Hang on a minute. It appears to go through the
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