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A PROSPECTIVE JUROR: Ever since I can remember
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MR. BOSLER: Your view is strong enough that
you actually wanted to make sure we knew about that before
we started our questioning?

& PROSPECTIN

R

L3

Yeah,

MR. BOSLER: I guess you may know what the
questions are going to be. Strongly in favor of the death
penalty. First degree murder, that's all we're talking
about teoday. We're not talking about other types of murder.
Do you feel in a first degree murder case death, the dealh
penalty is the only proper punishment?

A PROSPECTIVE JUROR: Absolutely.

MR. BOSLER: If you found that this first
degree murder was aggravated by other factors, would that
make you feel stronger about automatically imposing the
death penalty? Rt

A PROSPECTIVE JURCR: Yes.

MR. BOSLER: Is there anything that I could,
any information I could give you that would make vou
consider the penalty of less than death for somecne who is
convicted of first degree murder?

A PROSPECTIVE JUROR: No.

ME. BOSLER: None of the things vou've heard me
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2
. 1 mention to any of the other jurors?
E 2 o.
§ 3 MR. BOSLER: 1It's just a moral decision you've
4 made?
5 A PROSPECTIVE JUROR: I just feel that that's
b something that -- there’s gotta be something wrong for vou
7 to do an awful crime like that. I just don’t think there's
B8 any other way except for them to be put tc death.
9 MR. BOSLER: Anything I can say that's going to
10 change that?
11 A PROSPECTIVE JUROCR: No.
12 MR. BOSLER: You wouldn't consider any other
13 information?
14 A PROSPECTIVE JUROR: No.
15 MR. BOSLER: I appreciate your candor. I
16 hitt challenge, Your Honor
17 MR. STANTON: ‘The State would not traverse the
18 motion
19 THE COURT: Ms. Jchnson, you are excused., I
20 ean Ms. Humphries
21 Scrry, Ms. Jolmson. Don't try to go.
22 {Laughter,)
23 THE COURT: The clerk will call the name of
24 another prospective Juro
2b THE CLERK: Helly R. Jenkins.

SIERRA NEVADA REPORTERS (702} 329%-6560

2IDCO0603




I

=
) 429
2
M 1 THE COURT: Go ahead and review the list,
E 2 Il Ms. Jenkins.
% 3 Did you get a chance to review it?
4 A PROSPECTIVE JUROR: Yes.
5 THE COURT: You're not related to anybody?
6 . A PROSPECTIVE JUROR: No.
7 TH= CQURT: Have you been able to hear all my
8 questions yesterday and today?
9 A PROSPECTIVE JURCR: Yes.
10 THE COURT: Did you keep track of those
11 questions you would have responded to if you had been
12 sitting here the whole time?
13 A PROSPECTIVE JURCR: 1f I've attended jury
14 his court about three
15 years ago. It was a civil case. What was your other
16 question? If we came to a verdict? Yes. And I am familiar
17 with some of the people on the jury.
18
19 A PROSPECTIVE JURCR: Just a couple girls I
20
21 Shaylene up at the tep. I think it's Grate now. It used to
22 be Springer:
23 | THE COURT: Shaylene?
é4 A PROSPECTIVE JUROR: Shaylene.
25 Tt's been a while.
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o 1 THE COURT: Who is the other person?
iy
§ p A PROSPECTIVE JUROR: Pat Grider.
x
o 3 THE COURT: Anyone else?
4 A PROSFECTIVE JURURT NO.
5 THE COURT: BAnything about sitting on the same
[ juror with these people that would cause you a problem?
7 A PROSPECTIVE JUROR: No.
8 THE COURT: Ms. Kruse, Ms. Grate, Mr. Grider,
2 do any of you have difficulty sitting on the same jury with
10 Ms. Jenkins?
11 A PROSPECTIVE JUROR: No.
12 A PROSPECTIVE JUROR: No,
13 A PROSPECTIVE JUROR: No.
14 | THE COURT: Ms. Jenkins, any other questions?
15 I A PROSPECTIVE JURCR: No, those are the only
18 | ones
17 } THE COURT: Mr. Stanton, you may inguire.
H I MR CTANTON - vibs Jenkins ) indicated on
19 ‘ your initial questionnaire back in April an employment that
£y I At ol T - me, Y 7 3 atum = T e = = Eath -
0 did 3 , and 004
21 ‘ .you explain that to me a little bit what you do for a
272 | Bving.
23 \ A PROSPECTIVE JURCR: It's actually a sales
24 | SIS 1Y &0l We co into big orc is ytions - 1 B
—_— N L) - PERY L) =N ] ) 7 ) i W)
25 \ companies, and teach them a sales process that they use
I
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: 1 1 internationally throughout their organization.
o
= > 1T y - - r s oy ey ~
§ 2 | . ANTO Ou—WO ’ 3 v—hereout—o
§ 3 \ Reno?
| A PROSPROTIVE JUROR —_—
5 ‘ MR. STANTCN: Were you able to hear all my
() questiocns?
7 A PROSPECTIVE JURCR: Yes.
8 ] MR. STANTON: TIs there any problems Or CORCErns
9 l with any of the questions I asked?
10 | A PROSPECTTV TROR: No a recall.
11 1 MR. STANTON: Ms. Jenkins, if you were selected
12 | the foreperson of this jury and you believed under the facts
13 ‘ and the law the death penalty was the appropriate
14 | punishment, could you'fill it out as the foreperson and
15 } sentence that man to death?
16 I A PROSPECTIVE JUROR: Yes,
17 b MR. STANTON: Thank you. Nothing further.
18 | THE COURT: Mr. Bosler.
19 l MR. BCSLER: Thank you, Your Honor.
2 I ol ankin O ALSO . (O] (e S .l!-,,‘
21 that you didn't recall many of the specifics about the case.
22 ! i dia?
23 A PROSPECTIVE JUROR: I never watch TV, to be
25 TV. I've heard a little here or there cn the news when I'm

SIERRA NEVADA REPORTERS (702) 329-6560

2IDCO0606




o
i | 432
o 1 ‘ getting ready for work, but I don't have a radic at work.
]
§ Z So very limited
= l
% 3 ‘ MR. BOSLER: Does your work call you away from
4 Reno also as na ) )L 2ininog?
! u-l‘-t-d--\j-
5 l A PROSPECTIVE JUROR: Once in a great while but
& it S OMEtN1ng hat! ROTME L < Just—gave o—wWee
i
? I
8 i3
|
9 ‘
106 he
11
T2 1
13 l
14 |
15 l MR. BOSLER: How long were you at Miller
1o Heiman?
17 A PROSPECTIVE JUROR: F[ive years.
18 MR. BOSLER: 1Is that correct?
19 A PROSPECTIVE JUROR: Miller Heiman.
20 MR. BOSLER: You said in your questicnnaire you
21 favor the death penalty?
22 A PROSPECTIVE JUROR: HNot strongly; but ves, T
23 do., I believe in it.
24 MR. BOSIER: How long have you felt that way?
25 A PROSPECTIVE JUROR: Since I understood -- L
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2 1 ' mean since I could raticnalize that it's an option.
% 2 | MR. BO R : L view © cme O he othe
% 3 l questions I've asked jurors about whether they would believe
4 | in first degree murder, death is always the appropriate
5 ’ punishment, is that something you feel?
& | A PROSPE 7 JUROR - ouldnt A LE:
7 1 always true, no.
8 |' MR BOSLER: 1 a case invelving, de vou
9 l remember the fcur things we've talked about, in a first
10 | degreemurder case ethat, do you fee Hat death is
11 ’ always  the appropriate punishment?
12 PROSPECTIVE JUROR: — 3 5 are Wa
13 to it, yes; but if there's the mitigating circumstances,
14 I*11 consider them.
15 MR. BOSLER: If you found all those
16 aggravators,_you think death is the proper punishment?
17 A PROSPECTIVE JUROR: Possibly, yes.
18 MR. BOSLER: Would that mean that you would the
15 other side to prove up some mitigation in order for you to
20 consider a penalty of less than death?
21 A PROSPECTIVE JUROR: No. I guess I should
22 take that back. I don't know all the evidence to say ~— I
23 mean if they prove that he did all four of those things,
24 then ves, I need procof that there's other reasons why or
25 something. I would also consider the other options.
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- 1 MR. BOSLER: If I could kind of split hairs
o
= here; i O have 3 aSe where O i nd hose 0
= I
% 3 1 aggravators, you realize the law is going to instruct vyou
4 ha NG Matter how many agagravators oUur o 10 U always
1
5 | have the option for life; is that an instruction you would
&) onsider ana-Todlg
|
7 ' A PROSPECTIVE JURCR: Yes.
8 I ] OUORT —Mr.—Bosier; m—agoing—to stop vou
9 l for a minute,
10 Goahead.
11 MR. BOSLER: In the case where we have a first
12 ;
13 are you willing to consider, in your ultimate decision
14 whether someone lives or dies, evidence of mental illness?
15 A PROSPECTIVE JUROR: Yes.
16 MK. BOSLER: Will you Consider evidence of
17 intoxication or drug usage on or about the time the crime is
18 committed?
19 “ A PROSPECTIVE JUROR: Would I consider it, yes.
20 MR. BOSLER: We can only ask you if you would
21 consider it.
22 How about something like a lack of a violent
23 criminal history, ancther character act?
24 A PROSPECTIVE JUROR: I would consider it.
25 I'1]l be honest. I don't know how much weight I would give
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= 1 to it.
]
iy
= Z IR BOSLER: oule—be something you BESS
2 |
E 3 \ think about?
| — N - - wyi! BN i .
5 1 MR. BOSLER: I guess what it comes down to is
6 ] e law altlows you as a citizen, anm individual, to say
7 ‘ don't care how many aggravators. There is this thing in the
8 l AW 3 ays any other circumstance, any othe I rcumstance
9 ‘ that I feel is appropriate. 5o the law allows you to
10 | essen ially say it may be some other thing he did inm his
11 l childhocd, that's encugh for me to say that he doesn't
12 t  deserve to die. Are you going to at least engagc in that
13 ‘ analysis before you decide what type of punishment should be
14 | imposed?
15 l A PROSPECTIVE JUROR: Yes.
16 | MR. BOSLER: Ms. Knight, T think we talked a
17 ‘ little bit —— I heard you say yesterday that the process is
18 I not difficult because you don't feel like you're judging
19 anybody as part of the process; would I be accurate in that?
20 A PROSPECTIVE JUROR: No.
21 MR. BOSLER: Could you explain to me what
22 ' y?
23 A PROSPECTIVE JUROR: Are you talxzing about my
24 original statement?
25 MR. BOSLER: I think you actually said it while
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: i i you were sitting down here in court yesterday.
o
= TS T = T = T ~ -
2 | B PROSP J URCR ay-wha aid ags
E 3 ‘ Because I don't think I said that.
4 | M. BOSLER: You didi SIS at—vyou'tre
5 ~ actually really judging anything; you're just comparing the
6 | facts to the law.
7 ’ A PROSPECTIVE JUROR: I said that there was a
8 | problem in semantics. 50 1 went home and locked up "judge"”
g ‘ in the dictionary. 2And then I realized that, vyes, in fact
10 | you were correct, or somebody was correct that, no, that
11 \ "judge" does mean that you lock at evidence and that you
12 |  Jjuslly and wisely, unbiasly and fairly look at the evidence
13 } and you make a decision.
14 | Originally when I said "judge," that was a hard
15 1 word for me, because I'm in education. What I teach my
16 little ones is that we -- it's not good or bad. I'm not
17 talking about big things. When I wrote that down, I was
18 just immediately thinking about what I tell my kids. Ilet's
19 not look at it as good or bad; let's look at -- because when
20
21 antomatically think they're bad. So I teach them not to
22
23
24
25 really neant, then I knew that I could justly, unbiasly,
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i 1 ‘ wisely, fairly look at the evidence. A&nd it probably didn't
o
§ 2 | sound—1ike st vesterday.  Bu = what—— eally did:
% 3 . I went home and I thought about it, what do these words
4 4T,  Because 1 important. But it was a matter o
5 semantics, I really beliesve.
6 MR. BOSLER: So you think you used the word
7 correctly but it may have been taken ocut of context?
8 : es, ink it was a
g semantic miscommunication.
10 MR. BOSLER: Profound decision the jury makes
11 in a capital case?
12 A PROSPECTIVE JUROR: IbL's a very profound
13 decision. It's not one we do easily.
14 MR. BOSLER: You've heard me talk about the
15 death penalty, opticns, life imprisonment versus death
16 penalty. Is there any case —— if you had a first degree
17 murder case where you would [ind a person guilty of first
18
19 alleged by the State did in fact exist, are you still
20 willing to consider penalties less than death?
21 A PROSPECTIVE JUROR: Absolutely.
22 . 1 i i t
23 are mitigating factors, things like that are things—- would
24
25 or dies?
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i 1 A PROSPECTIVE JURCR: Absolutely.
E 2 | MR . BOSLER: —As stand here; don't know a
§ 3 l lot about any of the jurors, anything that I should be
4 | oncerned abou aving vou si areand yvou belong to any
5 1 organization that is going to influence your opinion or you
3 ave pressure from your close friends or relatives, anything
7 like that that T need to know about?
g | y PROSP V UROR: No, do pelieve 50,
9 1 No.
10 i MR. BOSLER: You think the way the word "Jjudge™ |
11 ‘ is defined, that's something you could do?
12 l A PROSPECTIVE JUROR: Yes, absolutely.
13 . MR. BOSLER: Mr. Carmichael, gocd afternocon.
14 | You're in favor of the death penaity also,
15 ‘ right?
16 | A PROSPECTIVE JURCR: Yes.
17 l MR. BOSLER: Held that opinion very long?
18 | A PROSPECTIVE JUROR: As long as I can
19 | remember, ves.
20 I .~ MR. BOSLER: Any particular reason you've come
21 ‘ to that conclusion that life imprisornment, the death penalty
I is bette - HOrSe harn 1 fe impriqonmpnf9
23 | A PROSPECTIVE JUROR: Tt's not necessarily
25 \ consequences and the facts come to in a first degree murder
|
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i 1 with the ewvidence, then I would agree to it.
E 2 MR. BOSLER: In a first degree murder case, are
% 3 you saying that you always think death is the automatic
4 | punishment?
5 } A PROSPECTIVE JUROR: No.
6 | MR.—BO Rt o—you could nd-a st degree
7 1 murder case where death isn’'t an automatic punishment?
8 | A-PROSPECTIVE JUROR: Yes.
g ‘ MR. BOSLER: How about a first degree murder
10 1 ase where 1 3 e fou ircumstance ve spokenr about,
11 ‘ that I've posed to other jurors, that type of first degree
12 murder case?
13 A PROSPECTIVE JUROR: Yes.
14 MR. BCSLER: Automatic death penaliy?
15 A PROSPECTIVE JUROR: Not necessarily
16 automatic, because there's always other factors, too.
17 MR. BOSLER: In this factoring, this decision
18 whether someone lives or dies, are you willing to consider,
18 put in your consideration things like mental illness?
20 A PROSPECTIVE JUROR: Yes.
21 MR. BOSIER: Use of alcohol or drugs?
22
23 MR. BOSLER: Lack of criminal history?
24 A PROSPECTIVE JUROR: Yes
25

MR. BOSLER: Something as innocuous as the age
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o 1 l of the accused?
o
= 2 A PROSPECTIVE JURCR: eah
= I
E 3 l MR. BCSLER: What about this separate issue
4 N3 Fhere's glway 13O Srovince in vou oW e & &
|
5 ‘ juror, when you judge someone's life, is to look beyond what
[y I & o) - - 1 ey ey T = o A= Py oy ~
L} ] 3 - - BT ci - vy by 7 ) - W
7 l there, I think it's important, I'm willing to consider
8 | | FLE IS X AT 1) = = ] i e = d e Al S Ee L= L
9 i of my consideration of the penalty, whether it's zsome
10 I dhood——3 oY —wWhatove ) s, are you a &3 Wi i »
11 ‘ engage in that type of decision making?
B | N PROSPRECOTIVE TTROR: Feo,
13 MR. BOSLER: Can you think of any reason -- I
14 know that you were asked whether you knew any Tongans, 1
15 think. I think you said you had gone to school with a
ib couple of them?
17 A PROSPECTIVE JURCR: Yes.
18 MR. BOSLER: In fact, you thought you knew one
19 of the people listed on the witness list?
20 A PROSPECTIVE JUROR: Maybe the first name
21 wasn't so familiar but the last name was familiar?
22 MR. BOSILER: Mr. Taukieuvea, does that sound
23 familiar?
24 A PRCSPECTIVE JUROR: Yes.
25 MR. BOSLER: If I'm pronouncing it correctly.
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i 1 A PROSPECTIVE JURCR: It's just the
E 2 pronunciation.
§ 3 MR. BOSLER: What you said —- I think you were
4
5 You said that you went to school with some of them and you
6 don't havé any contact with them anymore. I'm concerned
7 about the word "them", that you're kind of —-
B A PROSPECTIVE JUROR: That race. A Tongan,
9 just as being around them in school, that's all. There's no
10 socilalizing really, nothing against them, no nothing.
11 MR. BOSLER: It's not an us versus them type?
12 A PROSPECTIVE JUROR: No, nob at all.
13 MR. BOSLER: Alllright.
14 A PROSPECTIVE JURCR: T didn't mean it that way at all.
15 ME. BOSLER: I just wanted to clarify that.
16 | Mr. Tower, strongly favor the death penalty?
17 l A PROSPECTIVE JUROR: Yes.
18 ] MR. BO R: Work fo he Gazette-Journal?
19 ' A PROSPECTIVE JURCR: Yes.
20 I MR, BOSLER: nteresting ol say in yon
21 ‘ questionnaire yoiJ don't believe everything that's put in
| print. Is that accurate?
23 | A PROSPECTIVE JUROR: Yes.
24 ] MR . BOSLER:  Ho ong have vou held this
25 l opinion about the death penalty?
|
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" 1 A PROSPECTIVE JUROR: Since high school.
g -y -
E ‘z * :
T
o 3 happened that brought this about or just something that you
1 kind of formulated in the natural ccurse of the time?
5 A PROSPECTIVE JUROR: Becoming a young adult,
<) yes,
7 MR. BOSLER: Have you discussed it with
8 relatives, family, something you publicly admit this is your
9 position on the death penalty?
10 A PROSPECTIVE JUROR: Yes.
11 MR. BOSLER: If you could, give me a little bit
12 more informaticn. You said you were involved in a
13 merchandise reclamation, I don't know what the proper
14 terminology is, that you were involved in the arrest of
15 someone whe had taken property from a store and were shot
16 at?
17 A PROSPECTIVE JUROR: Right. 1 was a store
18 {1 Drugs
19 MR. BOSLER: You were the manager. How long
20 had—you done—that work?
21 A PROSPECTIVE JUROR: I did it for six months.
22
23 enforcement or was that your one thing that you did to try
25 enforcement, work with an agency involvad in law
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24 2 A PROSPECTIV URORT— No-.

™

o 3 MR. BOSLER: In terms of strongly favoring the

death penalty, and again assuming a first deqree murder

case, do you believe as you sit as a juror that if it's a

first deqree murder case automatically the penalty should be

death for the cther person?

A PROSPECTIVE JURCR: Not automatically, no.

10 MR. BOSLER: Why? Why is that?

11 A PROSPECTIVE JUROR: Because I think it's

12 appropriate in certain instances.

13 MR. BOSLER: Let's talk about that a little

14 bit.

15 Assume an instance that involves the killing of
16 a police officer, the reasons I've previously stated, is

17 that one of the times you'd be happy to impose the death

18 penaltye

19 A PROSPECTIVE JURCR: Yes.

9 ‘ But I'm happy that it's a choice I can make.
I

21 the death penaity in that situation, will you be willing to

2 onsider-pend = = han death?

A PROSPECTIVE JURCR:- ARbsolutely.

B
.

wla [ LR L Tt
-l - ]

the accused at the time of the offense?
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i 1 \ A PROSPECTIVE JUROR: <Certainly. You're
E I = g—aboy aking someone else’ ife. ou have to
é 3 } consider everything. It's prokably the most important
4 | decision another human can make abouka human being- 1
5 1 certainly not something you're just going to -- a knee-jerk
6 reactio » e circu ances.
7 | MR. BOSLER: Right. DNot everybody feels that
8 way. That's why I'm asking these questions.
9 Anything as I stand here in my position I
10 should be worried about as a juror?
11 | A PROSPECTIVE JUROR: I don't think so.
12 MR. BOSLER: I'm surc everybody will be happy |
13 “ to know I'm almost done, Your Honor.
14 Mr. Estes, you are still an engineer?
15 Il A PROSPECTIVE JUROR: Yes, I am.
16 MR. BOSLER: Mechanical engineering?
17 " A PROSPECTIVE JUROR: Mechanlical engineering.
18 MR. BOSLER: Your Honor, if I could approach
19 the bench, there may be a sensitive matter.
20 THE COURT: You may approach.
21
22 {(Whereupon there was bench conference between
court and counsel, ocutside the presence of the
23 jury.)
24
25 MR. BOSLER: Mr. Estes put on his questiopnaire
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2IDCO0619



wn
n 445
i 1 that he knew the PD was trying to be removed from the case.
E 2 I'd rather not get into how he feels about that and our
§ 3 representation in front of the rest of the jury if they
4 | do ave at information. o he's like one o Nose
5 } people I want to include with Ms. Grate, if the Court's
9] | willing to let me ta o him abou at issuc outside <
7 | presence of the rest of the jury.
8 ! THE COURT: Why don't you finish up with
9 everybody else first.
10 MR. BOSLER: Will the Court allow me TO do
11 that?
12 THE COURT: What questions do you want to ask
13 him?
14 MR. BOSLER: He put in his questionnaire that
i5 he knew the PD wanted to withdraw. What else does he know
16 about that, how does that affect the way he views us as
17 attorneys in this case, if he knows we're Public Defenders,
18 ! rom the case.
19 THE COURT: Yeah, but I don’'t know if we'll do
20 it -=— we might do it here at the bench
21 ll MR. STANTON: Want to bring him up right now?
22 THE COURT: We can.
23 MR. STANTON: That would be fine.
24 : .
25 forward. Go ahead and have a seat.

i
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. 1 Everybody will get nice and close and personal
% : here.
o
E 3 ‘ MR. BOSLER: Mr. Estes, you put in your
4[| —auestionnaire that you had read that the Public Defender's
5 \ Office had tried to withdraw from this case?
6 | A PROSPECTTVE FOROR i.
7 MR. BOSLER: Yes. Do you have information
8 about: that?
9 A PROSPECTIVE JUROR: HKo.
10 MR. BOSLERT Did you read that in the paper?
11 A PROSPECTIVE JUROR: Repeat what you said. T
12 guess I missed something here.
13 MR. BOSLER: On the questionnaire, the
14 questionnaire that you gave to the commissioner, you shared
i5 information thet the Public Defender’'s Office was fTrying to
16 withdraw from representing the defendant.
17 A PROSPECTIVE JUROR: Yes, I remember that now.
18 H MR. BOSLER: Now, the reason I want to bring
19 this up is because not everybody knows that. How does that
20 affect the wa ou percejve us as attbrne 87
21 1 A PROSPECTIVE JUROR: That wouldn't bother me.
22 || That doesn't affect me one way or anothe just_had heard
23 I it on the news and that was ali.
24 | MR. BOSLER ha nformation do you have as to
25 why that was occurring?
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: 1 A PROSPECTIVE JUROR: I'm not sure I know., I
o
= 2 :
=
& 3 That it happened. It seems to me the best I
4
5 the defendant, something legal.
6 MR, BOSLERT And that doesn't cause ycu any
7 uncomtortableness sitting as a juror in this case?
8 A PRUSPRCTIVE JURORI  NoO.
9 MR. BOSILER: That's all T need, Your Honor.
16 THE COURT: Thank you, Mr. Estes. You have to
11 go back to the hard chair.
12
13 {Whereupon, the following procesdings were held
- in open court, in the presence of the jury.)
15 MR. BOSLER: You put in the questionnaire you
16 | didn't recall a lot about the circumstances involving
17 l Mr. Sullivan's death?
18 | A PROSP /E_JUROR: No. And that's because
19 ] thought about Zt, why I didn't, and I realize that I was
0 | porking long ho at that time And I really didn't read
21 ‘ any newspapers or listen to any television. I didn't at
22 || work. When I came home vas so tired I usua 11
23 ‘ asleep. It's unusual for me because I usually try to keep
24} up on the news but in this particular incident it's just th
25 way it happened.
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M 1 ‘ MR. BOSLER: In a first degree murder case, in
= . .. . .
E Z | VOLLT @ 8} | a0 Vou [1E 14 eveETrY Derso ] DIV =
T
e 3 1 of first degree murder automatically deserves to die?
4 [ L PROSP V UROR: Not automatically.
5 MR. BOSLER: Even in a murder such as the cne
6 we've been talking about over the last two days, day and a
7 half, is that a case you think automatically deserves the
8 death penalty?
9 A PROSPECTIVE JUROR: No, I don't think it's
10 automatic in any case.
11 MR. BOSLER: Would you be willing to consider,
12 in this profound decision-making process wWho lives or dies,
13 would you be willing to put in your consideration things
14 about the defendant like if he was suffering from a mental
15 illness at the time of the event?
16 A PROSPECTIVE JUROR: Yeah,
17 MR. BOSLER: Use of alcohol?
18
19 evidence.
20 MR, BOSLER: All the things I've talked about?
21 A PROSPECTIVE JUROR: Yes.
2 .
. - . ¥
23 that says anything else you think is important, whether it's
24 7
25 of your decision-making process; is that something you're
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. 1 willing to do?
= . . .
o 2 : . v I would
.
2 3 consider all the evidence in my decision making.
4 MR. BOSLER: Thank you, Mr. Estes.
5 Ms. Frazer, you said you knew quite a few
o police oIficers?
7 L PROSPECTIVE JURCR: Yes.
8 MR. BOSLER: You indicated that you had no
9 really strong held opinions about this case, I guess, is
10 what you put in your questionnaire?
11 A PROSPECTIVE JUROR: Right.
12 MR. BOSLER: 1Is that accurate?
13 A PROSPECTIVE JUROR: About this case? Right.
14 I mean I was out of town when it happened so I don't recall
15 a bunch about it then. I have read things since, but I
16 don't —
17 MR, BOSLER: 1In the course of your working in
18
19 A PROSPECTIVE JUROR: But it didn't occur to me
20 .. oy AT e o o vl I OO a = I arddl ed
LR e hor? e bt ¥ SRV LA e - - = - i
21 1 divorce just quit private practice and went to work for the
b 1w | I Ty o = 4 = - o = ™ o ol wn T o o e P
Ll ¥, ) v W = 3 W -
23 ‘ yesterday.
24 MR, BOSLER: His name? — |
25 n A PROSPECTIVE JUROR: It's Jolee Wickes., = She
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- 1 1 works in the Jjuvenile division.
E 2 t MR, GAMMICK: —Your Honor, I would indicate that
§ 3 1 she was just recently hired by ocur office and she is in the
4 [ juovenile division. 3 othing to do wi e
5 ~ prosecution of criminal cases.
(3 | THE COURT: Thank you.
7 } MR. GAMMICK: Excuse me, criminal adult cases.
8 | MR. BOSIER: And she is your private attorney,
g } was your private attorney?
10 I A PROSP V1 JROR: Yes.
11 MR. BOSLER: For how long was she your private
12 ablorney?
13 “ . A PROSPECTIVE JUROR: A year and a half.
14 MR. BOSLEﬁ: Consider her a c¢lose friend?
15 " A PROSPECTIVE JURCR: I did go to high scheool
16 with her. I hadn't seen her for several years. And I
17 needed an attorney. I ran into her. And she represented me
18 in my divorce,
19 | MR. BOSLER: So there's not a blas against all
20 attorneys?
21 A PROSPECTIVE JUROR: She was fine. It was my
22 v I didn't care for
23 He's not on the witness list or
24
25 A PROSPECTIVE JUROR: No.
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: 1 * MR. BOSLER: Knowing that this person who you
E 2 | 1oL Krow om back ir tglhrschool;—isan attorney works
§ 3 ‘ for the District Attorney's Office, anything I should be
4 | oricerned abou at vou look toward amas being o
5 1 bread winner or putting money or food in your friend's mouth
& |  or anything like that?
7 I A PROSPECTIVE JUROR: It has no effect on my
B | opinion ¢i this case.
9 ME. BOSLER: You say you favor the death
10 il penalty?
11 A PROSPECTIVE JUROR: In some cases, yes.
12 MR. BOSLER: I'll try Lo be brief. In the case
13 such as the one we were discussing the last day and a half,
14 killing éf a police officer during the commission of a
15 robbery, you know, that evidence presented that the officer
16 was chosen because of ethnicity or some perceived
17 nationality, mutilation, damage to the corpse after death,
19 always deserves the death penalty?
0 n PROSPEC /E JURQR: Not always
21 ‘ MR. BOSLER: So under the circumstances you
22 W would be hg to consider a pena oss than death?
23 ‘ can only ask you to be honest.
25 . MR. BOSLER: When you sat down, if you were
| _
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i 1 chosen for the jury, sat down with vour fellow jurors and
E 2 decided; if you got to the penalty phase; and decided this
% 3 huge, profound decision whether someone lives or dies, would
4 ‘
5 your consideration something like whether the accused was
[#]
7 L PROSPECTIVE JURCR: Yes.
8 MR. BOSLER: Or sickness at the time of the
9 death?
10 : es.
11 MR. BOSLER: Drug use, alcohol use?
1z A PROSPFECTIVE JUROR: T think it would have to
13 ke coupled with something. I don't think just'alcohol use
14 alone would be a good encugh excuse for me.
15 MR. BOSLER: Bl1l right. Something you —-
16 A PROSPECTIVE JURCR: A lot of people do a lot
17 of stupid things. And murder isn't —— a lot of people have
18 done a lot of drinking and haven't gone and murdered
19 somebody. So I think it would have to be more than just
20 ha hey had too much to drink or were under the influence
21 of drugs.
22 MR, BOSLER:  How aboul something ike lack of 1
23
24
25

MR. BOSLER: Age?
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o 1 A PROSPECTIVE JUROR: Yes, I would consider
= , .
2 2 that.
.
e 3 MR. BOSLER: The mystery thing abcut something
4 || in their life you may think is a reason to spare their Iife?
5 A PROSPECTIVE JUROR: Yes.
3] ME. BOSLER: That would go into that analysis.
7 Any reason why I should pe worried about you sitting as a
8 juror?
9 A PROSPECTIVE JUROR: No.
10 MR. BOSIER: If I cculd have a moment?
11 THE COURT: You may.
12 MR. BOSLER: I have a few questions for the
13 whole panel. I'm through with the individuals. It should
14 take less than ten minutes,
15 There was some discussion from jurors about
16 concept of 1life imprisonment versus the death penalty. |
17 Anybody think that really life imprisonment is too light a
18 I NETLE 0 mirde snd_shonldn't be considered?
19 ‘ MR. STANTON: I'm going to object to the form
& l ) e —cnies O = HARSE haS—a Stotall ovareg his ground
21 ‘ with virtually every juror.
22 ] § - i HStcalitihicts
23 l MR. BOSLER: 1If I can rephrase it.
A | A 3n ] o m e ST TP ~ 1 SEEER LY ..m_.‘"“
2 AR WY W ar L 1] s -
25 security facility, prison?
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2
p 1 MR. STANTON: I object. The cquestion is
g 2 1MpIroper.
% 3 May counsel approach?
4 THE COURT: Yes.
5 (Whereupon, a bench conference was held between
Court and counsel outside the presence of the
6 jJury as follows:)
7 MR. STANTON: Your Honor, the State's objection
8 is that it's an improper guestion to ask the jury whether or
9 not they've had any exposure to a prison setting so0 that
10 they can make an assessment as to the punishment, just as
11 it's improper to call a witness to establish what the
12 hey can make that
13 establishment.
14 It's either a sentence of imprisonment for
15 years, not a determination about whether anybody out there
16 an grasp the realities of prison 's not a proper basis
17 l for evidence in the case. Certainly can't be a proper basis
19 ‘ THE COURT: Mr. Bosler.
0 I R-—BO R:— Do you have a case citation tha
21 ‘ it would be improper to call someone to testify about the
22 | conditions inm prison?
23 MR. STANTCN: Sure. 1 don't have the case with
24 certalinly have an ap
25 can't call inmates to testify about what prison is like.

SIERRA NEVADA REPORTERS (702) 329-6560

2IDCO062Y



2 “
5 455
B
:_; 1 MR. BOSLER: You may not be able to call
E 2 inmates, but I think you can call guards and wardens to——
§ 3 testify about the conditions of the prison, what people do
4 in prison.
5 THE COURT: The test for the Court for wvoir
6 dire is not whether or not you would be allowec to call a
7 witness. We can debate that issue later.
8 MR. BOSLER: I'm just ——
9 TEE COURT: The guestion is whether or not it's
10 a proper question before the jury panel. I have two
11 concerns: One, I ordered that all questions be submitted to
12 me in writing prior to voir dire. I was told lasl week by
13 you that you would not be asking any gquestions that you did
14 not ask in the first trial. This question was not asked in
15 the first trial; therefore, it was not approved by me. This
16 is a new area of inquiry.
17 I see no reason to allow you to go into that
i8 new area of inguiry. Furthermore, I don't think it elicits
19 information that will lead to a determination as to who is
20} an appropriate person to sit on this ju
21 ‘ argumentative in its centent, and you are attempting to
23 ‘ reasons, I'm going to grant the motion and sustain the
24 | objection,
25 MR. BOSIER: I need to make a record. Your
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= Honor, T would ask —
o
= -y T T - - - . e = ey g e e ] oy ~ -
E £ 1 WY - Iy L W L I A = e WK LY 2
T .
i 3 I order something.
4 JR. BOSLER+You did ask my position.
5 THE COURT: Yes, I did.
6 MR. BOSLERT You stopped me when we talked
7 about the order. Your Honor, I would ask the Court: First,
8 did the Court get written questions from the District
9 Attorney's Office before the trial started? Either this
10 trial or the first ftrial?
11 TEE COURT: They made the same representation.
12 MR. BOSLER: So no, the Court didn't?
13 THE COURT: There have been no questions.
14 reviewed the transcript from the first trial. Mr. Stanton
15 has asked the same questions, except for the individual
16 questions of jurors. I've let you go beyond and ask the
17 specific individual questions of jurors that you wanted.
18 the panel.
i9 MR. BOSLER: All right. That being said, Your
20 AONO ll. i = y & l O (le .‘ WIilc ek O
21 ! punishment is available, if a juror harbors an idea that
22 l 1 - i i 1 2O MTNET A = 1 = -l = O 1T it - 11 [¥]] =18 -
23 ' should know that before he decides to exercise his
4 l DeYampoTory Cha ENdges . M no going = y o indoc i
25 l them to anything. I want to find out what information these
}
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: 1 . people have, what they think about it, because it's going to
E 2 ] =10 M. vanisi—decide whether ese peohire die acitud v
% 3 l going to seriously weigh the option of life imprisonment.
4 I Recause | hey Itk 1 ifein a cou ’ 1o, they may
5 l not, they may give it little weight.
6 | H OURT: Your offer on the record has no
7 ‘ changed my mind to my initial ruling.
8 | MR. BOSLER: Wote my objection.
9 ‘ MR. GREGORY: Court's indulgence. Want to have
10 | her specify why —-
11 ‘ MR. BOSLER: Oh, while we're here -- earlier
12 I there was a challenge to a juror where the State argued it
13 was Morgan Witherspoon. I argued it was bias. The Court
14 didn't rule why vyou were sustaining the challenge; you said
15 ll you'd do it iater. I ask this to be the later.
16 THE COURT: I'm scrry, I have to think about
17 it. I didn't wanlL to -- I know I can tell you I didn't want
id jurors were
19 using, starting to pick up on what would get them off the
20 jury and would be making things up, and that's why T didn't
21 put the specifics. I'll think about it and review the
22 transcript and tell you
23 " MR. BOSLER: 1I'd ask the Court do it as soon as
24 possibles
25 MR. GREGORY: Thank you, Your Honor.
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; 1 (Whereupon, the following proceedings were held
5 in open court, in the presence of the jury.)
= Z
ﬁ 3 MR. BOSILER: Those people that raised their
4 -
5 If T might have a moment, Your Honor.
3 1HE COURTD  Yes.
7 MR. BOSLER: Your Hconor, apart from the
3 challenges 1've already made, 1'm not going to waive those,
g but —
10 THE COURT: You have to renew your challenges.
11 MR. BOSLER: TI'll renew those challenges:
12 Shaylene Grate, Ms. Ziler. T believe Ms. Patch.
13 THE COURT: Wait. You've got Shaylene Grate,
14 and who was the second one?
15 ME. BOSLER: Well, Your Honor, I think the best
16 thing to do would be to allow me to review the transcript
17 just to make sure everything is done proper or give ne a
18 chance to consult with my co-counsel
19 THE COURT: Certainly. Talk to Mr. Gregory,
() l afal= - (1] 3T T S =latai= - Callss Ahen Qi,l,fg &18
21 ‘ request, I said subject to renewal. I don't keep track of
22 ] il ] DTS A — s WAl = o 3 = — A 3
23 asked all these additional guestions. Now you have to tell
24
25 tell me,
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o 1 ’ MR. GREGORY: Your Honor, would the Court stand
E 2 | casy? Mav we have the Cour indutigence while we do this?
% 3 ‘ THE COURT: Certainly. Ge ahead and talk.
4 ] L PROSP V JROR; we can ge roug
5 l this, you want to ask if we want to stay a little late to
6 try tec get the final panel in; not everyone has to come back
7 in tomorrow?
8 TEE COURT: We are goling te get this jury
9 tonight, if I have to provide blankets and pillows.
10 A PROSPECTIVE. JURCR: I can use one right now.
11 THE COURT: You in the hard chairs may stand.
12 A PROSPECTIVE JUROR: Dces that mean there's a
13 II possibility we will be staying after 5:00?.
14 A PROSPECTIVE JURCR: Are we going to be after
15 5:00?
i6 THE COURT: It's possible.
17 A PROSPECTIVE JUROR: 1Is there any way I can
i8 112
19 MR. GREGORY: Your Honor, if I might, may I
20 . | ?
21 THE COURT: Certainly.
22 MR.—BOSLER: —Thank you, Your Honor-
23 THE CCURT: Everyocne be seated.
24 MR. BOSLER: Your Honor; there are three jurors
25 that caused challenges at this point. We'd like to renew

SIERRA NEVADA REPORTERS (702) 329-6560-

2IDCO0634




N
=
@ 460
E
@ 1 those challenges at this point. Shaylene Grate, Lauren
= 5
2 P
T
L 3 THE COURT: Thank you.
4 Mr. Stanton.
5 MR. STANTON: Your Honor, the State would
6 traverse the moticn for the reasons previously stated and
7 the comments of counsel at side bar.
8 TEE COURT: With those -- I'm going to deny
5 your request to excuse for cause as to those three. With
10 that said, do you pass the rest ¢f the remainder of the
11 panel for cause?
12 MR. BOSLER: Is the Court going to articulate
13 any reason to deny?
14 THE COURT: I don't have any new reason based
15 on the additional questioning. My ruling will stand as I
16 previocusly made.
17 MR. BOSLER: That being said, we'll pass Lhe
18
19 THE COURT: Mr. Stanton.
- 20
21
22
23
24
25
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= 1 | follows:)
]
iy
=2 - - - — - .
E 2 | I W LUHN ]l = I = allo
Q 3 ‘ requested a side bar with Ms. Grate to ascertain her
4 | knowledge of the publicity of this case outside of the news
5 ‘ media. I asked them whether or net they were going to waive
3 |  that or whether they wanted tc have the side bar conference
7 to ascertain that.
8 MR. BOSLER: I think we need to do it sometime,
9 50 ——
10 THE COURT: We better do it before we pick her
11 as a juror,
12 Ms. Grate, would you please come join us.
13 TEE COURT: Now would be a good time for you
14 all to talk quietly amongst yourselves.
15 Hi.
16 MR. BOSIER: Ms. Grate, you had said earlier in
17 1 the questioning that you had spoken to some friends or
i8 | rolice officers and may have learned some information abo
19 ‘ the crime that wasn't part of the public domain. Can you
(] | = L1535 o1 l_g-ll, gl 3] ™ = ~1inide] B 116 i II‘
21 | A PRCSPECTIVE JUROR: Nothing, just like rumor
22 l e g aboy he = DEing 8- Iy ig nefore and sty
23 like that. Nothing —-
24
25 A PROSPECTIVE JUROR: That's really all I know.
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i 3
4 MR : e actual wor M mos
5 interested in.
6 ave,
7 really. And just I knew some people who had gone to the
8 funerai and stuff but nobody had said anything pertaining to
9 this, to the case itself, anything specifically.
10 MR. BOSLER: All right. Any information abcout
11 the mistrial that occurred, what it's about?
12 A PROSPECTIVE JUROR: No, just that there was
13 paper problems or something with paperwork. That's all I
14 heard.
15 MR. BOSLFR: Any other information that you
16 were given as a resulf of knowing these people that other
17 people wouldn't know from reading the paper or listening to
18 the news?
19 A PROSPECTIVE JUROR: Not that I can think of.
! i ! al=¥="ks i e oy — 3 = ! =18 &1
21 ‘ MR, BOSLER: All right. Has that changed any
| of the statements vou've cady_made, anv of the thing
ou 3 ad ade,—a O q
23 ] you've already said during questioning, have any information
24 | in-your mind?
25 i
|
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. 1 MR. BOSLER: No further questions.
% 2 THE COURT: Did you have any questions?
% 3 MR. STANTON: Ms. Grate, do you believe you
4 know any facts about the underlying crime that was not
5 ascertained from the media?
6 A PROSPECTIVE JURCR: No.
7 MR. STANTON: ©No further questiocns.
8 A PROSPECTIVE JUROR: I can't tell you
9 anything.
10 THE COURT: Thank you. Go ahead and have a
11 seat.
12
13 panel that you wanted me to inquire privately of.
14 ME. BOSLER: No
15 THE COURT: OCkay. Then I did not hear anything:
16 new from Ms. Grate that would cause me to have concerns |
17 about her remaining on the panel. So I'm going to allow her
18 to stay
19 MR. BOSLER: Your Honor, would the Court
20
21 out today. Would the Court consider, since we have- enough
22 I ’
23 that tomorrow morning so we can review all the information
2t we have?
25 THE COURT: No. This panel has besen sitting
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. 1 here for two days. These pecople need to get back te work,
g Lan |
2, 2
T
“ 3 There’s plenty of time for me to get rid of the audience,
4 give you a little bit of time to look at it. You've been
5 thinking about it. You know who you want. Then we can
o exercise the perempitory challenges at 5:00.
7 MR. GREGORY: Would it be possible for us to
8 have 10 or 15 minutes, Your Honor.
9 MR. BOSLER: We have to discuss this with
10 Mr. Vanisi.
11 THE COURT: Right. I'm going to give you 10
12 minutes or so. It's 20 to 5:00. We'll come back on the
13 record and exercise the challenges at about two minutes to
14 5:00. So that gives you 18 minutes.
15 MR. BOSLER: I don't think it's enough time,
16 I [ ' defe D VO Judoment .
17 l THE COQURT: The problem, Mr. Bosler, these
18 [ people —— you're talking about their lives, and they cannoct
i9 ‘ go back to work until — if I bring them back in here
20 | . oW ' ! ' g - . 21 e Clhedy 9- = T
20 130, : .
21 l locking at this panel. You can decide in 20 minutes who you
22 ‘ an o-exercise. s—the same as any othe ase.
23 l MR. GREGORY: Your Honor, if we might be given
LY I " - I, T ~ " . o g - -
A3 = = oW ) - e = T 3 = BT, YV O [y
25 ‘ 5:30. I mean we just don't want to be in a fire drill with
|
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g 3 you enough time to do it, but I also want to get the Jjury
g MOViig as quick as possible.
5
3 (Whereupon, the following proceedings were held
; in open court, in the presence of the jury.)
8 THE COURT: Ladies and gentlemen of the jury
9 panel, 1s there any one of the 36 of you seated here in the
10 jury box that aftesr reflection on my questions, the
11 questions of ccunsel, you feel it's important to tell me
12 something new or different about your circumstances or your
13 position as reflected in the service as a juror?
14 Yes, Ms. Hodges.
15 Counsel approach.
16 |
17 (Whereupon, a bench conreyence bebween courl
18 the jury.) .
19
20 A PROSPECTIVE JUROR: Asgyeugguysgéllgwe;egggggg
21 aware vyesterday, I was very emotional. I still am. I've
23 1 hardly been eating. Last night T went to bed at 6:30 when I
24 | hone - od went,—turned the light on, W
25 i 8:30. I cried that whole time. This iz too emotional for
|
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2
. 1 me. I really don't think that I'm going to be able to
E 2 handle two to three weeks of dealing with this kind of a
g 3 thing. |
4 TEE COURT: Do you believe that you will not be
5 able to concentrate on the evidence?
6 A PROSPECTIVE JUROR: I've already got the
7 stress of how I'm going to pay my bills. Like I said
8 before, I'm a single mom. I work. I try to be a good
2 person and de that kind of thing instead of being on welfare
10 and doing nothing.
11 I try to be a good person so my daughter cannot
12 go 1in that same track.
13 MR. STANTON: Your Honor, 1 might be able to
14
15 counsel and the Court at side bar without Ms, Hodges here,
16 THE CQURT: Thank you, Ms. Hodges
17 MR. STANTON: Your Honor, the State's going to
18l exercise a peremptory challenge against Ms. Hodges anyway in
19 l the case, so instead of —-
20 | H CURT: har o=
.
22— | (W ! oceed were h
- ‘ in open court, in the presence of the jury.)
24| THE -COURT: —Anyone other than Ms. Hodges?
25 I Ladies and gentlemen of the jury —-—
|
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i 1 MR. STANTON: The question before we went tc --
E 2z | e ate—formaliy,—Fo he record, would pass the pane .
% 3 1 cause. Thank you.
4 l THE COURT - Thank vou:
5 l Ladies and gentlemen of the audience, I want to
6 ANk you TOr your service, We 3 appreciate yo sTvice
7 and your attentiveness. Now, as you know, this courtroom is
8 the people’s courtroom. Any time you want to come back and
5 visit, you're always welcome. But you are going to be
10 excused Irom service 1in this case. You're released from
11 your admonition. Please check in with the Jury
12 Commissionerso she can tell who has been released. And if
13 you'd quietly exit the courtroom, I'd appreciate it., Thank
14 you.
15 Mr. Anderscn, will you get the parking stamp.
16 THE BAILIFF: Tiffany has it.
17 THE CCURT: Mr. Anderson, go ahead and get the
18
19 Comuissioner. Come back as soon as you can.
20 lLadies and gentlemen, I'm going to give the  }
21 attorneys a few minutes to look cover all of your
22
23
24 | challenge other than the ones
25

last couple days and that's the peremptory challenges? . The
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Q 1 l attorneys are each going to be allowed 10 peremptory
= ,
= A | pr= SIS, YOI &dd c LETIS 5y, 18 S TIOW We reiuce
E 3 ' your rumber frcem 36 to the 16 that will actually be sitting
4 I roug s trial. So while ey do at, qoirgg to
5 1 allow you to stretch your legs. You're going to go with the
6 | bailiff. You're going to exit the courtroom and he’ll take
7 l you down the hell and then he'll bring you back when we'rxe
3] | ready for vou to come back.
8 Stay together. Do not discuss the case among
10 yourselves or with anyone else. Do not form or express an
11 opinion about the ultimate cutcome of this case, and do not
12 allow anyone to influence you with regard Lo it.
13 (Jury excused.)
14 " {Whereuporn, the following proceedings were held
in open court, outside the presence of the
15 jury.)
16 THE COURT: Counsel, do you wish to be in
17 recess and go into a private area oxr are you doing all right
13 where you're at?
19 MR. GREGORY: If we could be acccmmodated in
20 ?
21 all right?
22 : : !
23 is —— you've got all your stuff out there.
24 *
25 that's convenient for the Court.
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: 1 THE COURT: That's fine.
E 2 MR, GAMMICK:  We can even go downstairs, feave |
% 3 defense here. 1T believe the Court was mentioning we're
4 :30.
5 THE COURT: 5:15. REither the defendant will
6 remain in the courtroom or we'll puft them in the jury room.
7 I don't care.
8 THE BAILIFF: It probably will be better to
9 keep the defendant in here and we will spread away from them
10 and let them talk.
11 THE COURT: Everyone will leave the courtroom
12 s0o they can have some privacy. We'll be back on the record
13 at 5:15 for exercising peremptory challengeé. The Court's
14 in recess.
15 (Recess taken.)
16
17
18
15
20
21
22
23
24
25
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A 3
4
5 the jury panel?
6 MR. STANTON: State will so stipulate, Your
7 Honor,
d ME. BOSLER: Defeﬁdant so stipulates, Your
9 Honor.
10 THE COURT: Thank you. Counsel, are vyou ready
11 to proceed?
12 MR. STANTON: State 1s.
13 THE COURT: Mr. Boesler?
14 MR. BOSLER: Yes, Your Hecnor.
15 THE CCOURT: Okay.
16 MR. GAMMICK: The State has exercised its first
17 peremptory challenge, Your Honor.
18 THE COURT: Thank wyou
19 MR. BOSLER: Defense has exercised its first
20 challenge, Your HBonor. ¥
21 MR. GAMMICK: State exercises its second
22 , Tour Honor. |
23 MR. BOSLER: Mr. Vanisi has exercised his
24 .
25 MR. GAMMICK: The State has exercised its third
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: 1 peremptory challenge, Your Honor.
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5 ‘ MR. GAMMICK: State has exercised its fourth
6 | peremptory challenge.
7 } MR. BOSLER: Mr, Vanisi has exercised his
8 fourth challenge, Your Homor.
9 TEE CQOURT: Thank you.
10 MR. GAMMICK: State has exercised its fifth
11 peremptory challenge, Your Honor.
12 THE COURT: Okay.
13 MR. BOSLER: Mr. Vanisi has made his fifth
14 challence, Your Honor.
15 " MR. GAMMICEK: State has exercised its sixth
16 peremptory challenge, Your Honor.
17 THE COURT: Thank you.
18 | MR. BOSLER: Mr. Vanisi has exercised his sixth
19 \ challenge, Your Honor.
20 | MR AMMICEK ¢ ate has exercised j eventh
21 i peremptory challenge, Your Honor.
2o | MR. BOSLER: Defense has exercised its seventh
23 1 MR. GAMMICK: State has exercised its eighth
24 | oreerpto 7, Your Honc
25 ‘

MR. BOSLER: Mr. Vanisi has made his eighth
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2
M 1 peremptory challenge.
o
% 3 MR. GAMMICK: May we see that real quick to see
4 who the eighth was?
5 THE COURT: Certainly. I'm sorry.
6 MR. GAMMICK: Thank you.
7 THE COURT: Counsel, you may exercise the
8 remainder of your challenges, beginning with chair 2b6.
Ei " MR. GAMMICK: The State has exercised its first
10 of the two remaining challenges, Your Honor.
11 MR. BOSLER: Mr. Vanisl has exercised his first
12 alternate challenge, Your Honor.
13 MR. GAMMICK: Your Honor, the State has
14 exercised its last peremptory challenge.
15 THE COURT: Counsel, would you like to approach
16 he clerk! i and make @ she has wha ou have.
17 While they're checking on this, ladies and
8 N sentlemen, they have exercised their peremptory challenge
19 that are allowed. In this way they have indicated to the
20 Court what challenges they want to make and the clerk has
21
22
23
24
25 read, just takes your belongings and you may leave quietly.
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. H When you leave, if you need your parking permit stamped, my
E 2 office. Go
§ 3 out the doors to the left. 1It's the far side of the
4 building here on the left. 5he's waiting. You've wmet her
5 many times before, Mrs. Clements. She'll be more than glad
b to stamp your parking permit. The Jury Commissioner's
1 office is closed at this time. There's nobody downstairs to
B help you.
9 I want to tell you how much I appreciate, as do
10 counsel, your paying such close attention in the last two
11 days and your participation. As I told you in the
12 beginning, I understand that it is a hardship for everycne,
13 and an inconvenience, but our system of government could not
14 work without your assistance. S0 those of vou who are
15 excused, come back and visit at any time. And thank you.
16
17 A PROSPECTIVE JURCR: Are we excused for the
18 remainder of our service or do we have to call in again?
18 THE CCURT: If you are excused, you will be
20 || excused for the remainder of your service and you won't be
21 l called again for a minimum of a vyear.
23 ] paperwork for work. Do T come back tomorrow?
| 25 !

and she'll be glad to get it for you. Go on out and go over
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. 1 to her office.
iy
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2 2
a
5 3 last challenge, right?
4 MR, BOSLERT Yes, Your Honor.
5 THE COURT: It looked like you had but it wasn't
6 put on the record.
7 You have had a chance to review it and you have
8 no objection?
S MR. STANTON: Our record jibes with the Court's
10 record,
11 MR, BOSLER: Yes, Your Honor.
12 THE COURT: The clerk will read the names of
13 those jurors who have been excused from service. And thank
14 you.
15 THE CLERK: Victoria Kersbergen. Marilyn A.
16 Patch. John E, Kennedy. Leon D. Ralston. Mary E. Callahan.
17 Starlin E. Jones, Patrick W, Grider. Kevin M. Stevens.
18 l Wendy S. Kruse. Bruce C. Miller. Susan E. Johnson. Joan |
19 \ C. Scolari. Kimberly M. Hodges. Warren C. Estes. Maria L.
2@ | K. T TN HO 2 _--.__ lel! u [ ,l JORNN ,I =
21 . Piane M. Smith. Miles E. Webb.
22 ' Hb, COUR Ladie SN cren emen o he 117
23 those of you currently seated with us still will be
24
25 I am going to recess in just a few minutes, but

“m““___”_ —
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. 1 ! first I do want to tell you a few things so you'll know what
= - l i R T N oo AT
g 3 i can handle your personal arrangemernts.
4 | omorrow-morning we are beginning the ease 3
5 l ten a.m., and T anticipate we will take a normal lunch hour
6 I Ot +00to 100 and wi intshup by 500 o i y
7 \ not to go late like I did today unless I give you plenty of
5 | advanced na i and an opportunity to be heard if you have
9 l other arrangements.
10 I ourtdd 1t necessary to do i ocday because
11 l really wanted to excuse those people who were not going to
12 be serving on our jury.
13 The role each person will play in the courtroom
14 during these proceedings is important for you TO understand.
15 You will, at the conclusion of the evidence, determine fhe
16 facts in the case, apply to those facts the law which will
17 be stated to you by the Court and on that basis reach a
18 verdict consistent with the facts and the law.
19 It is the duty of attorneys on each side to
20 present their respective cases in the most favorable light,
21 consistent with the truth and the law. But statements and
22 during the course of the trial are
23 not to be treated by you as evidence. Keep an open mind.
24
25 this case until all of the evidence is in, the attorneys
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: 1 have made their closing arguments, you have received the
o
g 3 the jury room to find your verdict.
4 buring the trial do not discuss the case among
5 yourselves or with anyone other person. Do not allow anyone
3 TC speak of it 1n your presence. You are not to read,
7 lister to or observe any newspaper or radio or television
8 news asccount of the trial while it is in progress. Now it;s
9 very important that you follow this admonition. It's
10 important that you not be influenced by anyone else's
1l perception of the evidence except your fellow jurors during
12 your deliberation.
13 I know it will be difficult when you go home
14 and you'll say that you're on the jury and family members
15 will say oh, what happened, or each day, what did you hear,
16 what happened toda = hink abo how yvou might be
17 ‘ influenced by somecne who never ever saw the evidence. If
18 J| vou describe a witness or what a witness says, the way you
19 describe it, the person you're describing it to may react.
20 And the caction may ultimately influence the way vou 1loo
21 I at the evidence, and that person may never have heard a word
23 | admenition.
24 ] Not—oniy must you conduct yourselves as jurors
25 ] above reproach, but you must avoid eveﬁ the appesarance of
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M 1 any improper conduct. Do not talk to the defendant, the
= 5
2 2
&
o 3 matters unconnected with the case. 1In the event any person
4 should attempt to discuss the case with you or in any manner
5 attempt to influence you with respect to it, you are to
& advise the bailiffs, whe will in Turn advise the Court. Any
7 rulings made by the Court during the course of this trial
8 will be based upon the controlling law of the state of
9 Nevada. Accordingly, you must not infer any leaning on my
10 part based upcn such rulings or infer any feeling on my part
11 for or against either side in this case.
12 If any objection tc the admission of evidence
13 is sustained, you must not speculate as to what the answer
14 might have been or draw any inference from the question
15 itself. During the course of the trial -- and you've
16 -
17 determined by me as matters of law outside the presence of
18 i cerned
19 in any way as o the reasons for such occurrences.
20 in
21 frequency and duration as much as the law permits. Observe
22 carefully each witnessas they testify and consider
23 carefully all of the evidence as it is presented, for it is
24 i
25 wherein the truth lies.

I
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2
. 1 You may individually take notes during the
% Jd course of this trial. And for that purpose you will be
ﬁ 3 provided with pencils and note pads by the bailiff. 1In the
4 event of a conflict between the notes of the individual
5 jurors during your deliberations, you are not to look at
G these notes. You must disregard them. And you must proceed
7 with your ccllective memcory of what the testimony was. The
8 only authentic record of this trial is taken by the court
9 reporter. The clerk will now swear you as jurors.
10 Please stand and raise yvour right hand.
11 (Jury sworn)
12 THE COURT: You may be seated.
13 Ladies and gentlemen of the jury, you are
14 fellow jurors
15 any fact relating to this case that you may have within your
16
17 of the trial or after the jury has retired to deliberate
18 hat vou do have scme persona mowlaedae of any faect in
19 controversy in this case, you shall disclose that situation
21 Please use the jury room at all times when we have a short
22 recess or hearing outside the presence of the jury; before
23 court starts in the morning, and at lunch, if you desire.
24
25

follewing our noon and overnight recesses. If you should
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> 1 need anything for your personal comfort during the course of
g 2 the trial, please advise the bailiff who in turn will tell
% 3 me about it and will make every effort to accommodate you.
4 We have in the jury room coffee in the morning and some
5 snacks, but if you need something else for your personal
6 comfort, vyou should bring it with you. T think we have tea
7 and chocolate. But you will not be allowed tc wander around
8 the courthouse or go down to fhe vending machines. ¥You'll
9 be able to come and go for lunch and at morning and night.
10 The rest of the time you'll all stay together.
11 I don't know if any of you are part of cur
12 smokers, but if you are, accommodation will be made for |
13 1 that. But baslically you're going to be pretty much together
14 | h the bajli or M dnderson at al imes while vou're
15 ‘ here in the courthouse. 8o use the jury room. Let us know
16 | here's something you need and we'll make every effo .
17 l accommodate you.
18 | omorrow morning you will begin hearing
19 \ you'll hear the Information. You'll hear what the
20 | defenda clea s, and you ear opening statements, and
21
22
23 During the course of the trial, if ycu have gquestions of
Z4 lTike where to park your car and that kind of thing, the
25 bailiff is going to help you with that. He'll élso put vyou
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: 1 ‘ in an order here so that you will all be together in the
= . : . :
2 Z ] O T I, .= T WO up., He OroDabh vV OIve VOou sone
ﬁ 3 ' information tonight and tomorrow morning. Follow the
4 | admonitior hat vou've been given at 3 & Dreaks arnd
5 l be seeing you tomorrow at 10:00.
6 | Before you leave I want to remind you of what that
7 admonition is.
B Ledies and gentlemen of the jury, during this
9 recess that we are about to take, you are admonished that it
10 is your duty not to discuss among yourselves or with anycne
11 else any matter having to de with this case. It is your
12 furither duky nol to form or express any opinion regarding
13 the guilt or innocence of the defendant until the case has
i4 been firally submitted to vou for deg¢ision. You are not to
15 read, look at or listen to any news media accounts relating
16 to this case. Should any person attempt to discuss the case
17 with you or in any neaner atlempt to influence you with
18
19 will advise the Court.
2Q Ladies and gentlemen of the jury, youn may go
21 with the bailiff now through the jury room door.
22 ] 2 PROSPE = THIBOR - 115 e CLLLC
23 \ There's 12 and four alternates.
24 | HE COURT - = Whatvae na af- Aded who he
25 alternates are at this point.
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: 1 A PROSPECTIVE JUROR: That will be determined
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E e LUAIN L LLIW .
i 3 THE COURT: It will be determined at the end of
4 the trial.
5 A PROSPECTIVE JUROR: Can I bring my own food?
6 re to put it?
7 THE COURT: Yes, we have a refrigerator and a
8 microwave.
9 A PROSPECTIVE JUROR: We can bring our lunch
10 then?
11 THE COURT: Sure, you can.
12
13 (Whereupon, the following proceedings were held
in open court, outside the presence of the
14 jury.)
15
16 THE COURT: The audience will be seated. Counsel,
17 the clerk has something to give you notice of pursuant to
18 rt Rul before you leave the courtroom
19 please see the clerk.
20 In addition, many of you will be here during
21 the course of the trial. Because we may have lots of
22
23 jury and be moving the jury in and out. I ask that the
24
25 And in that manner, if counsel chooses to stand, that's
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. 1 fine, but the audience will remain seated at all times.
g L
o 2
T
0 3 sit down right before the attorneys want to talk, et cetera.
4 1 appreciate your accommodation in that regard.
5 Mr. Bosler.
6 MR. BOSLER: Yes, Your Honor. For the sake of
7 the record, there are some things I have to say. At this
8 point Mr., Vanisi is going tco make an objecticn to the jury
9 as it was sworn, just to make the record. I would advise
i0 the Court -- before these proceedings began we asked the
11 Court for an extended questionnaire to learn a little bit
iz more about the jury. That was denied. We also made a
13 motion for individual sequestered voir dire. That motion
14 | was denied. We further made a motion for additional
15 l peremptory challenges. That teoo was denied. And as part of
() [ [1QSEe IO .l e i ol Al 4 ..- i QI d PIore 2 .
17 ‘ Chico about the danger of close-ended questions beilng asked
18 | Hy he Cou in the process of a Ju gelection, because
19 . what you have, according to this professor, is people being
20 1 1O i =] e =S558 o o ' 1] e - e S PONSaS S
21 } I'll submit that's exactly what happenec. What
Z22 l 3 sing to be prevented in the Ju sele cn—actua
23 ‘ came to pass. In fact, what you had is a person who put on
I L B | OTINE e ThNa ey were prejudiced agains
25 1
|
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: 1 perscn, for whatever reason, was able to answer the
E 2 guestions correctly to avoid any Whitt, Witherspoon or
% 3 Morgan challences. T would submit that was a systemic
4 problem that could have been cured had we been able to do
5 individual sequestered voir dire.
3 I Your Honor, based upon those facts we also have
7 Mrs. Bell, who remains on the jury, despite having a child
8 in the same school as Mr. Sullivan's, I believe having been
9 on a field trip with Mr, Sullivan. We have Shaylene Grate,
10 who, from the firgt day said she couldn't be fair in this
11 case, but. slowly through the process has now learned to say
12 the right things to fight off any challenges.
13 For those reasons we're going to cobject to the
14 jury panel as it's been sworn on the Sixth Amendment righ
15 to a fair trial and impartial jury; the Bighth Awmendment
16 right to reliability in sentencing, and a Fourteemth |
17 Amendment right to due process and protection.
18 | THE COURT: Thagkgyggfggngstan+nn_
19 l MR. STANTON: I believe the record at side bar
20 || and the Court's previocus rulings reqgarding the motions tha
21 . counsel states is sufficient for the State for purposes of
22 | astab hing the record
23 | I also am somewhat puzzled by Mr. Bosler's
24 response—about—the juror; I believe it's Mr. Gmcinér74whﬁrfﬁf*444444*
25 claims was prejudiced against minorities and cites as Whitt,
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i 1 Witherspoon and Morgan. Neither of those cases deal in any
o
S 2
=
i 3
4
5 Witherspoon and Morgan for Mr. Greiner is puzzling, to say
6 the Teast:
7 In addition, Your Honor, Ms. Ziler and Ms.
8 Grate, the State only wants to establish the record that the
Y defense did not exercise peremptory challenges against those
10 two juxors.
11 MR. BOSLER: For the reason there were other
12 Jjurcrs that were more harmful, we believe, Mr. Vanisi
13 believes were more harmful to his position than those people
14 who said the things that may have established the cause, a
15 challenge for cause.
16 | “ Additionally =— I haven't put this on the
17 record -- we have to object to the exclusion of Raul Irias,
18 II Mr. Caballerc Salais and Joy Ashley, who we believe did not
19 fit any legal excepticn from jury duty, and that was just
20 because they were life prone and were excluded from the jury |
21 H pool. For that reason we'll refer the Court to our other
22 objections
23 THE COURT: Mr. Stanton.
24 P MR, STANTON: As far as the final articulation |
25 by Mr. Bdsler, truly Whitt and Witherspoon and the record
|
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: 1 that was established by each of those jurors' responses,
E 2 that they would not consider the death penalty in any other
% 3 case, is a basls properly for exclusion.
4
5 itself.
() THE COURT: The motion for — I guess the
7 objection to the jury would be a mistrial, I guess is what
8 you're looking for.
9 MR. BOSLER: It would be an objection to the
10 panel being sworn, which would necessitate a mistrial, Your
11 Honor.
12 -THE COURT: 1It's denied, for the basis of the
13 decisions I made and the record that we made with regard to
14 these jurors as a package. Anything else?
15 MR. BOSLER: Your Honor, I would like thel
16 cpportunity to get the transcript of the hearing and discuss
17 with Mr. Petty what still is a potential change of venue
18 1 notion I'm not comfortable arguing that without looking
15 } over the details of the transcript at this point. If it
20 }|  comes to pass, we'd like to renew tha culd like to be
21 ‘ able to advise the Court and the State. I'm just trying to
23 l necessitate access to today's transcript, and I won't get
24 | rat—uantil—8:00tomorrow morning.—And just—wanted to
25 l advise the Court.
I
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. 1 MR. STANTON: The time to make an objection
g -
o Z
T
o 3 was before this jury or panel was excused. Obviously we're
4 not at the point where he's going to make the objection, 3o
S I guess we'll just wait and see if the motion comes.
5 THEE COURT: Lock at the transcript and see if
7 you have standing. You can talk to Mr. Petty about when the
8 proper time to make the motion would have been and whether
9 you should be making it or not. If you do want to make it,
10 be here at a quarter to 10:00 tomorrow morning if you decide
11 you want to make something outside the presence of the jury
12 before we begin.
13 50 you're going to see the_clerk on the notice
14 that she has to give you. You will also need to look over
15 the Information with her that she's going to be reading
16
17 statement.
18 Is there anything that needs to be marked or
19 any discussion with regard to opening statement,
20 ?
21 MR. BOSLER: ©Nothing from Mr. Vanisi, Your
22 Honor.
23 MR. GAMMICK: The only thing we're going to do,
24
25 clerk about setting up the different equipment again, the
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2
. 1 audio and visual equipment. We're going to try to do that
E 2 at 9730 if the Court is clear at that time. If not, then we
E 3 I can do it sometime -- the only time I need to have it set up
4 is before we actually start witnesses. So whenever we get
5 an opportunity,
6 THE COURT: We might be okay. The 8:00 hearing
7 may break in plenty of time for that. But maybe you might
8 want to get your people here around 2:00 in case Mr. Bosler
9 and Mr. Gregory have a motion at a quarter to 10:00 so that
10 you're done. I den't know how long it will take you.
11 MR. GAMMICK: That's fine, Your Honor.
12 I'm advised that if we have access to the court |
13 now, our persommel are here with the equipment, we can do it
14 now i '
15 THE COURT: That's fine. That's sort of fine
16 but it is fine. They're nodding their head.
17 Anything else?
18 | MR. GREGOR e have to bring our stuff over.
19 I Are we going to interrupt the Court by --
20 | E COURT: den S0 )
21 ] hearing that we'll have plenty of time in the morning. I do
22 | around 9:00. —And ey 1£you have to n.'l a few minutes,
23 ! you can still get it in.
24 | Anything else?
25 | MR. BOSLER: Nc, Your Honor.
|
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THE COURT: Court's in recess.
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N

(Recess taken at 6:00 p.m.)

£9994

1N

on

10

11

12

13

14

is

16

17

i8

19

20

SIERRA NEVADA REPORTERS

(702) 329-6560

2IDCO0663



n

S "

1]

z -
-

1A

= STATE OF NEVADA, )
r2

5 )

2, COUNTY OF WASHCE. )
Tl

T

T

-

WE, ERIC V. NELSON and BENISE PHIPPS, Certdfied

Shorthand Reporters of the Second Judicial District Couxt of

the State of Nevada, in and for the County of Washoe, do

hereby certify:

That we were present in Department No. 4 of the

above-entitled Court and took stenotype notes of the

proceedings entitled herein, and thereafter transcribed the

same into typewriting as herein appears;

That the foregoing transcript is a full, txrue

and correct transcription of our stenotype notes of said

proceedings.

DATED: At Reno, Nevada, this dav of

September, 1999.

A
s : \ /]

L - o !\ ‘

A AL

. » 2
W e 1 o ] e
g einoiiied i ol ok pioppa et ¥4

LI

et e **“‘@f“)ﬁﬁﬁlﬁ HIPPS, CCR No. 234

A s

et A TR A b L ikl -
Y GXTET G T el

3G 980 al soiic,
3"‘&(.!

v - oA

Lo i s VAURAR YA

S o hwon oweia
i(’, 'h o QJ Legis 1“3»"3’\‘&‘&,”} &fﬁga 5(,‘1&. ?‘;

e e ———

N

2IDCO0664




™,

¢ ®ILED [T
2
% )
e Code No. 418 SEP 23 999
§ A §
: % B

CHNORABTL] ONN i iR, DISTRIC UDGE
—oQo—
i TATEOF NEVADA,

)

Plaintiff, ) Case No. CRY8-0516
) Dept. MNo. 4

Vs, ) ‘
)
SIAOSI VANISI, }
Defondant ; .-E y s -

TRIAL - VOLUME 3

September 22, 1599

APPEARANCES :

Reno, Newvada

For the Plaintiff:

RICHARD A. GAMMICK

District’ Attorney
DAVID L. STANTON

Chief Deputy Digtrict Attorney

75 Court Street

Reno, -Nevada

MICHAEL R. SPECCHIO

For the Defendant;

Public Defender

The Defendan

STEPHEN GREGORY

and JEREMY BOSLER
Deputies Public Defende
Lne CutTh i & S

Rene, Nevada

A0) FEN

Reported by:

ERIC V. NELSON, CCR No. 57
DENISE PHIPPS, CCR No. 234

SIERRA NEVADA REPORTERS (775) 329-6560

—

2IDCO0665



N
-
E
=
» INDEX
] —————————————
=
Ty PAGE:
=
& OPENING STATEMENT OF PLAINTIFF............... ee.. 512
WITNESSES CON BEHALF OF THE PIAINTIFT:
ELIEN CLARK
Direct By Mr. Gammick............. vesaes 518
BRENDA MARTINEZ
Pirect by Mr. Gammick.....cvevsernenennn 545
Cross by Mr. Gregory. ... .. v eeeereneevenn 555
CARL. SMITH
Direct by Mr. GammicKk.......ovrvrvennnnn 563
Cross by Mr. Gregory...coeseinueoassn ceee. 536
Redirect by Mr. Gammick................. 602
ANDREW CICCCA
Direct by Mr, GammicK..vovvveee... ee.-. 603
WILLIAM STEVENSON ’
Direct by Mr. Gammick..... f et oo erornanas 612
JEFFREY RIOCLO.
Direct by Mr. Stanton.............. se-ee 630
MELIE MAVENI
Direct by Mr. Stanton..........ceeeviav. 6547
A 5 =4 | [ )
IN EVIDENCE
R . 525
4_D'. L I L B I I I I N I I R O R N R I R N B I R NN B R Y LI I T I ) 525
4-E ---------------- # & & » % &4 w * ¥ S B A% ¥ L N A N ) 526
4-5‘ IIIIIIIIIIIII * = & * ¥ B OE & & & & * %" 4 % &0 FF s kb Wk R AR A W 526
4_H thr@ugh 4"’L --------- I R I I T O A A N | 526
5
7

SIERRA NEVADA REPORTERS (T75) 329-6560

2IDCOO666



o

-

=

R INDEZX

iy ——————

=2

= (CONTINULD]}

g

T

=J
EXHIBITS (Continued) ADMITTED

IN EVIDENCE

L2 e st v s ssenesoasssoosenmrbststmasncnssssssasnnsnanss 57
L7 i st ot ceeeuesosssonssmmnnnneissasneeaastssananssan 583
10-2 and 10-B. .. it vitcemcueciaacesnrrscesrrasssnssna 584
16, 16-A and 16-B...vsserrvnecnnns e iaes i er e 585
14-A Aand 14=B. .. ie st v snrres s tannonronnrasroanennnas 586
13, it i s i it e asar s s s rmssesassnmss s venasnrannr ey 592
e = T I I T 5394
B L T 610
12 O 613
17D it e naseeseceeensasaasssnsssssssessrsansennnss 621
110 R O G S S ST AP 624
8 A R 644
43-1 through 43=G. ... tivntrrenvssencenreacrscons 646

m—_—ﬁﬂ#

SIERRA NEVADA REPORTERS (775} 328-6560

2IDCO0667



1] ]
-
2 489
) |
. 1 RENO, NEVADA, WEDNESDAY, SEPTEMBER 22, 1999, 9:10 A.M.
iy
=2
= < —o0o=
T
N 3
4 {(Whereupon, the following proceedirgs were held
in open court, outside the presence oI tThe
5 Jjury. )
6 THEE COURT: Counsel, the Court has received a
7 letter from Juror Ne. 2, Lauren Ziler, and it reads:
8 "Your Honor, as a juror on the civil case
) pending in your court, I have some issues that
16 are of major concern for me. May I please,”
11 underlined, "see you in private before court
12 convenes this morning?
13 . "Respectfully, Lauren Ziler."
14 [ She arrived about eight this morning and handed
15 i the note to the bailiff. That's why I asked you to come
16 | nve & that we O A make i == ave not met with
17 l her, but the bailiff did go in and explain that we would
18 l have il ey aTa allal= 21 o he ATTOrne DT Set])
19 ‘ She went a little further with the bailiff than
0) | - e, ot vy ML ’ a = =Ta Al =dal= =5 o e ll LA [ 16
21 ’ might be suffering from a nervous issue. She complained
22 l Ao e orones being ont of wha again, sta ed ina
23 and acted extremely anxious and said she was afraid she
24 would get sick. So that brings you up te date. —
25 Would you like me to inquire of her?

—mm———————=
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. 1 MR. STANTON: State would, Your Honor.
= .
E Z - ’ L]
a
o 3 THE COURT: Would you please bring Miss Ziler
4 in?
5 {(Juror Ziler present in courtroom.)}
6 ood morning,
7 good morning.
8 JUROR ZILER: No. Absolutely not.
9 THE COURT: 1T read yourlletter, and I have
10 shared your letter with counsel. Can you tell us a little
11 bit more about what's happening with you this morning?
12 JUROR ZILER: Going into this, gullty was in my
13 mind, but I truly believed I could be fair and impartial.
14 I have major business concerns that not belng
15 .l able to represent my 20 percent ownership has been
16 back of my mind that causes more stress,
17 because any trial by jury in my mind deserves a hundred
18 percent of eve juror and nothing le no matter what kind
19 \ of trial it is.
20 l NAlrect Sho [T} O rMOne g ~FABE L] L 'm
21 . big time stressed. I am not a crier. I am a control freak.
l ey ! flea oo N drun e oauSe hat's atting go o 1
23 ‘ control, and I'm about this close to losing it. That means
l Ty O TNOneEs are no = SWLHRO e o e ith = L1 LS
25 additional stress, and that is a major health concern to me.
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MR, STANTON: Okay. If you could just listen.
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" 1 And I didn't know who else to talk tc. That's
iy
§ 2 H why I gave you the note.
T
- 3 THE COURT: Are you having trouble catching
4 your breath thilis morning?
5 JUROR ZILER: No, I'm having trouble to keep
6 from getting screaming meemies. 1 mean, I'm literally this
7 close tc going on another crying jag.
8 THE COURT: Have you bkeen crying today?
9 JUROR ZILER: I'm scared to death I am. I got
10 maybe four hours' sleep worrying about this last night. I'm
11 scared to death I'm going to fall asleep in the jury box.
12 and I mean major stress. And I don't know what to do about
13 it.
14
15 questions?
16
1/
18
19 the evidence as a juror needs to in this case?
0 I JUROR [ TR = b o o o 3 OnCern
- - 03 L4
21 ‘ because my business concerns are in the back of my mind
Y ' P - r - = — 3 oy ol o n] i, e ey e s- Lt by s v
Faya () | . - - ] §ipLw L -
23 ‘ where it needs to be. And that's causing me a lot cf
24 | stress.
25 \
|
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W
: 1 l I know you are emotional, upset. If you could listen to my
§ 3 l All the things that are bothering you, would
i | 3 ubstantially impair your abiiity O perform vyour ID.le
5 ‘ as a juror?
© | JURCR ZILER: In my mind, yes.
7 ‘ MR. STANTON: Thank you, Your Honor. I have
8 nothing further.
9 THE COURT: Mr. Bosler.
10 MR. BOSLER: No @estions, Your Honor.
11 THE COURT: Mrs. Ziler, would you mind going
12 into Lhe jury room and awaiting me? It will just be a few
13 more minutes. Then I'll be able to talk to you.
14 JUROR ZILER: Yes.
15 THE COURT: Thank you.
16 {(Jurcr Ziler excused from courtroom.}
17 THE CQURT: Mr. Anderson, would you go into the
18 jury room, please. We have a second juror there now. Would |
19 you just wait with the jurors? 1 don't really want
20 Mrs. Ziler talking. You can go in through this door
21 Counsel, my inclination is to excuse
22 Migs Zile na as not shown on the record was her
23 ‘ hesitancy in speaking.
24 l ocked to me like she was having ouble
25 _l catching her breath. She said it was because she was trying
|
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3 l fair and impartial juror at this stage in the proceedings.
4 ] Mr. Bosler.

5 } MR. BOSLER: Your Honor, I don't think this

6 | type of case should be easy for anybody, and T would hope

7 l that all the jurors feel a little bit of stress sitting in
8 I Judgment of someone else and deciding whether they live or
9 | die. In that sense, I think the stress is understandable.
10 I think what you heard from Miss Ziler is that
11 really this business concern she had which she mentioned on
12 her questiconnaire, mentioned during jury selection, in fact
13 mentioned today when Qe talked about stress, she has
14 business concerns in the back of her mind. I think that
15 1 really is the majority of her problem.

2 l know that M anton asked her a guestion
17 ‘ about substantial impairment. I don't think it fits the
18 I Wittt case It's a stress level that is due to the gravamen
19 | of the type of case, and that's a natural thing. There is
20 | no reason to excuse her as a Suror, and we would ask she
21
22
23
24
25 cur jury information, Your Honor.
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2
. 1 THE COURT: But she was one of the people you
g 2
ﬁ 3 didn’t think you would have a problem with me letting her go
4 TIOW
5 MR. BOSLER: Your Honor, as I explained
6 earlier, that I made some cause challenges, but as it turned
7 out as I got through the jury, there were pecple I believed
8 that were worse, and I still believe there are people that
g are worse than Miss Ziler who wouid now be seated as jurcrs
10 if she were excused. For that reason we're going to ask the
11 Court to allow her to stay as a juror.
12 MR. STANTON: The logic of Lhal is astounding
13 to me, Your Honor, why counsel says that there is for cause,
14 and I believe Miss Ziler, Mr. Bosler raises on at least two
15 occasions during the voir dire process, and now they are
16 claiming that she should remain on the jury for some
17 unspoken reason that other jurors are potentially worse, and
18 here is no record o© & arti ated by M Bosle 13
19 justify that statement.
0 our Hono the core guestion -- and the
21
22
23
24
25 as a jﬁror for somecne who now has a stress related or
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responses. 30 I guess no, I won't let you ask it in that
MR. BOSLER: So object to the word "consider"®

THE COURT: The way yvou're using it when you
ask them would they consider that in not imposing the death
penalty, you're asking them, will that be a reason not to
impose the death penalty for them. That isn't the way -—-
that isn't telling them: Will you look at that evidence?
You .neced to separate it out,

MR. BOSLER: Can I ask them if they would
consider that as a part of thelr decision-making process?

MR. STANTON: What is proper is the judge has
already instructed them about what the aggravators that have
been noticed in this case. You can ask the juror what
Morgan —— the authority you're relying on for those things
is Morgan -- permits you to ask jurcrs whether or not they
would consider all the evidence in the sentencing phase to
include aggravating evidence and mitigating evidence, or any
formulation of the question along those lines. That's what

I believe, Your Honor, Morgan states is proper inquiry.

THE COURT: I haven't reviewed Morgan again,
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2
. 1 but that's the way I've been ruling in terms of what I'1ll
% 2 Tet YOU ask. And I'm not going to let you confuse the
E 3 issue. I don't think you necessarily are doing that on
4 purpose, but it 1s happening. And so we have tc be very
5 careful about the way you go about this.
(§] Sc the point here is: Will the juror consider,
7 in our definition of the term, evidence in making a
8 determination ag to what the appropriate penalty ig? O
9 will they always vote a particular way in spite of evidence?
10 It is not whether or not they'll consider particular pieces
11 of evidence that you plan to put on. So the question is a
12 broad question i he i onsider things. You do not
13 1 have a right te have a jury that will only consider as
14 || mitigation those things that you think are mitigating
15 1 That's not the point here.
16 _ MR. STANTON: Once again, counsel's questions
17 . about -- that you're posing about alcchol, about the ones
18 || that aren't statutory mitigating evidence is violating the
19 1 rule that you cannot tell a jury what mitigating evidence
26 || is. T've permitted it so far, but I'm at the juncture now
21 ‘ when they ask that gquestion again cutside of the statutory
22 | articulating mitigating evidence, going to object.
23 l THE COURT: Do you want a few minutes to
24 | collect your thoughts or are you ready to go?
25 } MR. BQSLER: If you want to order me, I can't
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- 1 ) talk about specific mitigators, and I know we need to talk
E 2 | about m gqation general, wi ey conside at;, =
g 3 ‘ I'1]l follow that order.
4 | HE COURT:T  Follow e Morgan case.
5 MR. BOSLER: We have a dispute about how Morgan
6 reads.
7 THE COURT: Do you have a c¢ite that you can
8 give me? I have the case right here.
9 MR, BOSLER: If you'll give me time to look at
10 1t, I'11l find it.
11 ME. BOSLER: Can you help him, Mr. Gregory? Do
12 you know where ibL is that he thinks --
13 MR. GREGORY: I'm sorry, Your Honor?
14 THE COURT: Do you know where it is that he can
15 do this in Morgan?
16 MR. GREGORY: No, Your Honor. I'd have to loock
17 at the case again.
18
19 it. I just don't -- we've kind of beat this over and over
20 and over Curtail your inguiry into the permissible
21 inquiry, which is whether or not they will leoox at other
22 evidence in determining penalty. — 000000}
23 MR. BOSLER: So don't talk about specific
24 mitigators?
25 THE COURT: No.
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. 1 MR. STANTON: Other than the ones that are
= 5
= < :
[ |
- 3 THE COURT: That's right. Do you want the
4 statute?
5 MR. BCSIER: No.
6 TEE COURT: Sustained,
7 | (Whereupon, the following proceedings were held
: in open court, in the presence of the jury.)
g
9 MR. BOSLER: Let me collect my thoughts.
10 I'll finish up with ycu, Mr. Ralston. Yom
11 talked about aggravators, and I think you said you would
12 consider other evidence as it related teo vour decision on
13 guilt or penalty. And correct me if I'm wrong, vou would
14 consider use of alcohel as one of those things that helped
15 you in your ultimate decision, use of alcohol or drugs.,
16 A PROSPECTIVE JURCR: We didn't talk about
17 that. I sort of look negatively upon that as an influence

19 to commit that kind of a crime.

20 MR- B@SLER%——L—think—the—gudge%is—geing—teF—————f——————f
21 instruct you that mitigators aren't offered as an excuse. I

29 Fhainlkt +hat+ "o ymard ~AF oghnd obas ramA SR o megand ey T A ¥4

L=x =] A= P P YLY [ 3 L= g W =] t./ﬂ.l.\. g . il L olle LU L=y ¥ & A IIM.I.I.I.LI.I.BQ- FY AL L L™

23 |‘ want you to think that it's been offered as an excuse. You

2A A T deleq o le Sl o oy ] el 3y E T R G — g u Sy CR kS
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i 1 A PROSPECTIVE JURCR: No.
E 2 MR, BOSLER:T Any particular reason or life
g 3 experience why you say that?
4 : in at it's
5 sort of a cumulative decision that you make. If you go down
6 that road, pecple start somewhere making the wrong decision.
7 MR. BOSLER: So the voluntariness of it, kind
8 of your own fault for drinking?
5 A PROSPECTIVE JUROR: I think so.
10 MR. BOSLER: PFair enough.
11 If T could, Ms., O'Keefe, you also wrote in your
12 questionnaire that you strongly fear the death penalty.
i3 A PROSPECTIVE JURCR: Yes.
14 MR. BOSLER: And why is that?
15 A PROSPECTIVE JUROR: It's Just how I was
16 raised
17 MR. BOSLER: Could you give me a little bit
18 more information as to how you were raiged?
19 A PROSPECTIVE JUROR: My parents believe in
20
21
22
23
24
25 MR. BOSLER: Talked about it with friends?
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i 1 A PROSPECTIVE JUROR: Friends, family.
E 2 MR.“BOSLER: Is this view that you strongly
g 3 believe in the death penalty, is that view, does it come
4 Into play when you think of first degree murder?
5 A PROSPECTIVE JURCR: Yes.
9 MR. BOSLER: You know what we've been talking
7 about, premeditated murder? We're not talking about
8 self-defense, manslaughter, vehicle homicide, accidental
9 death, anything like that.
10 In your mind —— we're each individuals here,
11 In your mind, a first degree murder case, do you think
12 there's any other penalty that should be imposed other
13 death?
14 A PROSPECTIVE JUROR: No.
15 MR. BOSLER: You've had a lifetime to come to
16 this opinion, right?
17 A PROSPECTIVE JUROR: Kight.
18
19
20
21
22
23
24 involvirg an officer?
25 A PROSPECTIVE JUROR: Yes.
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M 1 MR. BOSLER: Involving the four things I've
E 2 spokeri of earlier?
% 3 A PROSPECTIVE JUROR: Definitely.
4 ME. BOSLER: Does that sway you more towards
5 the automatic imposition ¢f death?
6 A PROSPECTIVE JURCR: Yes.
7 MR. BOSLER: You heard me talk about some other
8 things that might be offered to lessen a penalty, not as an
9 excuse. Does that have any weight with you, any of those
10 things?
1i | A PROSPECTIVE JUROR: ©DNo, 1 don't believe so.
12 MR. BOSLER: You don't believe s0 because why?
13 A PROSPECTIVE JUROR: Just what I believe in,.
14 | If you ki omebod hen I believe the same punishmen
15 ‘ should be inflicted upon you.
16 | MR. BOSLER: appreciate your honesty,
17 l 1f you heard evidence regarding intoxication at
18 || the time of the event, would that matter to you?
19 A PROSFECTIVE JURCR: No.
20 MR-—BGOSEER: vidence ofa mentald &S55;
21 l defect, illness?
s | A PROSPECTIVE—JUROR:——No-
23 } MR. BOSLER: 1Is there anything that the judge,
24 | whern i s you you're supposed to follow her
25 ‘ instructions, i1s that going to change your moral opinion
|
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2. 1 about this issue?
% 2 ! A PROSPECTIVE JUROR: No.
% 3 ‘ MR. BOSLER: Is there any evidence I can give
4 | ou that would take vou awa om this position that i ou
5 ‘ found first degree murder and under these circumstances, you
1 | vo1lld alwavs impose death?
7. ‘ A PROSPECTIVE JUROR: I don't think so.
8 | ME . BOSTLER: ou—don! s=B2 63 O Khow 30
9 \ A PROSPECTIVE JUROR: I would say I'm 90
10 | percen aTe ould impose the death pena
11 MR, BOSLER: Which leads me to the next
12 question— What's the 10 percent?
13 A PROSPECTIVE JUROR: If evidence suggests
14 otherwise, then I would consider that. But T'm swayed
15 towards the death penalty.
16 MR. BOSLER: But that 10 percent evidernice
17 wouldn't be mental illness, suffered by the person at the
18 time ©of the crime?
19 A PROSPECTIVE JUROR: T really don’'t know. I
20 would have to -- once the evidence is presented, I would
21 make a decision at that time. It's hard to tell what I'm
22 going to do before all the evidence is presented.
23 MR, BOSLER: Sure.
24 We're going to ask you to work in the _
25 hypothetical arena right now. So you're telling me that you
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i 1 would consider if the person was suffering from mental
E 2 itiness—at the time of the event, you would consider that in
g 3 your ultimate decision of penalty.
4 A PROSPECTIVE JURCR: Not necessarily mental
5 illness. I don't know what factors there are that would
€ make me consider not imposing the death penalty. The
7 factors that you've listed?
8 ME. BOSLER: Yes.
g A PROSPECTIVE JURCR: I think the death penalty
10 should be ilmposed. Whether alcohol, drugs, mental illness,
11 any of that, I still think it should be imposed.
12 MR. BOSLER: All right.
13 I apoclogize for kind of being very specific
14 about this, Are you saying that even if you were presented
15 evidence as to those things I talked about, to you, you
16 don't consider them mitigation?
17 A PROSPECTIVE JUROR: WNo.
18 :
19 I make a Morgan challenge. ©Let the District
20 Attorney traverse.
21 MR. STANTON: Your Honor, he hasn't -- I don't
22 e 1s 3 ; ! i
23 Morgan, that is that -- I don’t know if the Court wants me
24 to——-
25

THE COURT: I'1l ask the question. Would you
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i 1 l automatically vote for the death penalty no matter what?
g 3 1 THE COURT: You don't believe there's any
4 | evidence atyou would ever consider?
5 ’ A PROSPECTIVE JURCR: No.
o | THE. COURT: Mr. Stanton, would you like to
7 ‘ inquire?
8 | MR. STANTON: Yes.
9 ‘ Ms. O'Keefe, I talked earlier this morning
10 | about a precess that occurs in a death penalty case in the
11 penalty phase. Do you remember kind of the two- or
12 Lhree-stage process?
13 A PROSPECTIVE JURCR: Yes.
14 MR. STANTON: Did anvthing about that proceéess
15 which are, in a quick summary, the instructions of law that
16 the jury in this case will be given regarding how to
17 consider Lhe penalty phase, did anything about that process
18 ||  bother you so that vou couldn't follow that process?
19 i A PROSPECTIVE JUROR: No.
21 I ME STANTON « n hig casce in hie cstate e
21 ‘ process at a penalty phase is upon conviction of first
22 |
23 circumstances. You've all heard that term now. Those are
24 reasons—why scmecne should besentenced to death:
25

Mitigating evidence is reascns why someone should not.
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i :
" 1 Basically the law is going to imstruct you that
Pt
§ 2 you've got to consider both of those items of evidence,
§ 3 aggravating and mitigating. And then make your decision,
4 No one can tell you or suggest to you what is or is not
5 mitigating evidence and how you're to consider it or whether
6 it will make a difference. Only you as an individual juror
7 I and collectively as a jury'can answer that question.
B ] With that kind of as a context, could you do
2 l your sworn duty in this case and listen to aggravating and -
10 | mitigating evidence and make your decision from that?
11 l A PROSPECTIVE JUROR: No.
12 l I ANTON : & an example with juror
13 ’ about deors being opened. Your mind, if you will, being
14 }I  receptive to listening to evidence 11 ask it just
15 l straightforward. Are those doors going to be shut relative
16 | to the consideration of mitigating evidence in this case? |
17 ‘ A PROSPECTIVE QUROR: Yes.
18 i MR, STANTO s would not ob3ject to the
19 motion.
20 THE-COURT+— Ms. O'Keefe; you're excused from
21 further service, The clerk will call the name of ancther
22 prospective Juror.
23 THE CLERK: Connie E. Ryan.
24 THE COURT: Go ahead and take a moment,
25

Ms. Ryan, to read that list of names. Thank you.
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- 1 ’ You've had a chance to review the list. Are
2 3 ‘ A PROSPECTIVE JUROR: No.
4 | THE COURT: Have you been able to hear all my
5 ’ questions yesterday and today?
6 | A PROSPE E JUROR: esg
7 THE COURT: Did you keep a list to those
8 gquestions—youwould respondto?
9 A PROSPECTIVE JURCR: Yes, I did.
10 uTHEG@HRTfW@ﬂ%dyaﬁp%easeteiimewhieh
11 questiors you would have responded to?
12 A-PROSPECTIVE JUROR:t I have a brother who iz
13 in the military police.
14
15 brother's occupation that would cause you difficulty serving
16 || in this case?
17 A PROSPECTIVE JUROR: Yeah. Because I mean,
138 he's my brother and he's put in that kind of position every
139 I' day of his life and everything. He does work with very — I
20 don't know how to put it -- in dangerous situations.
21 “ THE COURT: Do you believe that it would impact
22 your decision—-making in this case?
23 A PROSPECTIVE JUROR: Yeah, I think so.
24 THE COURT: How?
25 A PROSPECTIVE JUROR: I don't know. Kind of
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i 1 ’ going a little bit further on, but because he's in the
E 3 ‘ something happened to him, then I'd want justice served for
4 | he person-who killed
5 ‘ THE COURT: Have you predecided this case or
6 | —are you willing to decide and make a determdination as to
7 | what the facts are after you hear the evidence?
8 ! A PROSPECTIVE JURCR: ve pretty muc CImed
9 my own opinion.
10 THE COURT: You would not be swayed by the
11 evidence that's presented?
12 A PROSPECTIVE JUROR: No.
13 TEE COURT: What else did you answer in that?
14 A PROSPECTIVE JUROR: That, yeah, I saw, like,
13 news reports after the guestionnaire last week.
16 THE COURT: Did you watch those news —
1?7 A PROSEECTIVE JURCR: No. Just like maybe
18 hearing it on the radio. I have a radio at my work. It's
19 listenec to all the time and I'm too busy to change the
20 channel
21 words on that. Or just at home, you know, if the news is on
22 and IT'm in the other room ' hear a few passing wo , ol
23 ‘ that, too.
24 | Another one was if a law enforcement office
25 was up here as a witness, I would take his word as credible
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i 1 because he's sworn to his duty to tell the truth also. And,
E Z yes; 1've been a witness and I've had my own case in court
% 3 for family.
4 THE COURTr  You've had a family court matter?
5 A PROSPECTIVE JUROR: I've been in family
6 courts before.
7 |I THE COURT: Is there anything about your
8 experience in family court that would cause you difficulty?
9 A PROSPECTIVE JUROR: Not on this case, no,
10 It’'s something completely different.
11 A PROSPECTIVE JURCR: 1In the case that you were
12 a witness where you actually -- did you testify in court?
13 A PROSPECTIVE JUROR: Yes.
14 TEE COURT: Was that in your own case or a
15 different case?
16 A PROSPECTIVE JURCR: Kind of in my own case.
17 I was in a car accident and I had to testify with that.
18 THE COURT: Is there anything about the
19 experience that you had as a witness that would cause you
20 case?
21 A PROSPECTIVE JURCR: I don't think so, no.
22
23 questions?
24 A-PROSPECTIVE JUROR:— I believe, if I can
25 remember, yes
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E 1 I THE COURT: Did you note anything that you
% 2 1 wanted to respond to?
@
2 3 l A PROSPECTIVE JUROR: If I can remember what he
4 asked hink one o hem wa here was outside
| .
5 ‘ influence, if other people were talking about the case.
& | eah, a lot of my family and in-laws have hee alking abou
7 ‘ it. 2And they all know that I've been selected for a jury
B | dutybut no his particutar orre Thev'*ve broug it up
9 j before. I mean, they kind of guessed. It's big news in the
10 | Paper.
11 l THE COURT: Do you remember any specific
12 questions that you want to respond to?
13 A PROSPECTIVE JUROR: Not that I know of, no.
14 THE COURT: Mr. Stanton, you may inguire.
15 MR. STANTON: Thank you, Your Honor.
16 Ms. Ryan, at the time that you filled out your
17 questionnaire, your initial questionnaire, you indicated an
18 employment. Has that employment changed since today?
19 A PROSPECTIVE JUROR: No.
20 MR. STENTON: 1In this case there It
21 you've listened to in the back of the courtroom, charges of
22 murder of a police officer. In addition, there's two
23 charges that allege that Mr. Vanisi robbed two convenience
24 stores, 7-BEleven and ancther mini-mart. Based wpon your |
25

occupation, does that cause you any problem sitting on a
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" 1 jury in this case?
% 2 A PROSPECTIVE JURCR: Yeah, because I have that |}
@
g 3 kind of a fear every day that I work, that I can be robbed.
4 | My store has been robbed severa nes in the vea - e
5 ‘ I've worked there.
2 | R ANTON : culd the AT © ha
7 ) connection with your employment and the facts that are
8 | nvolved in this case, facts of people that work at =
S } particular convenience stores, would that cause you to be
v ! —sometking less aTY &8 o ana—impa ia Faror?
11 l A PRCOSPECTIVE JUROR: I think so, vyes.
12 | R.STANTONT Do you think 1t would affect your
13 ] ability to be a jurcr in this case for this defendant?
4 | L PROSP Y URCR: Yes, if it was proven
15 ‘ that he did actually rob those convenience stores, -yes.
16 | MR. STANTON: You indicated alsc a vacation
17 ] that's occurring probably during the middle or a portion of
18 | this trial.
15 l | A PROSPECTIVE JUROR: The beginning of October.
20 1 MR. STANTON: 1Is that a prepaid vacation?
21 A PROSPECTIVE JUROR: Yes.
22 MR. STANTON: And, Ms. Ryan, did you hear my
23 question relative to the process of selecting a foreperson
24 in a jury?
25 A PROSPECTIVE JUROR: Yeah, I did.
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i 1 ME. STANTON: If you were selected foreperson.
E 2 of the jJuryin this ease, and assuming that the facktsand
% 3 the law supperted the imposition of the death penalty, could
4 | oL Ogn a verdic oImou e the defendant to dea
5 ‘ A PROSPECTIVE JURCR: No, I couldn't.
6 | MR —STANTON:—You could order—any
7 ; circumstances?
8 | Ay -PROSPECTIVE JUROR: No.
9 MR. STANTON: No further questions.
10 THE COURT:T Mr. Bosler?
11 MR. BOSLER: No questions.
12 MR, STANTON: I want to make a motion to excuse
13 Ms. Ryan for several different reasons that she stated.
14 THE COURT: Any objection? You can inquire.
15 You can object. You cannot object.
16 MR. BOSLER: What I'm going to do, and I
17 appreciate that, Your Honor, is I'm going to ceoncur partly
18 with the DA's motion. I don't think the fact that she's not
19 I willing to ke a foreperson and is unwilling to sign the
20 |  death verdict in and of itself makes her a Witherspocn
21 ' excludable.
22 | Howeve hink she's hones indicated some
23 l bias and I think that is a reason that the Court should
24 |l excilude he 7ith tha 11 submit the matter to the
25 ‘ Court. Thank you.
|
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E 1 THE COURT: I find that Ms. Ryan should be
% 2 excused for cause,
@
% 3 Ma'am, you're excused for cause.
4 MR-—BOSEER:—Would the Courtarticulate the
5 reasons for cause?
6 THE-COURT: We'll do that later.
7 MR. BOSLER: Thank you, Your Honor.
8 THECOURT:  The clerk will <all the name of
9 another potential juror.
10 THE CLERKT Kevin M. Stevens.
11 MR. BOSLER: Kevin Stevens?
12 THE L,J.*t:.i-{b:l: Correct.
13 THE COURT: Go ahead and look at that list,
14 Mr. Stevens.
15 Mr. Stevens, are you related to or acquainted
16 with anyone on that list?
17 A PROSPECTIVE JUROR: No.
18 THE COURT: Have you been able to hear all cof
15 my gquestions yesterday?
2Q A PROSPECTIVE JUROR: Yes, T have.
21 THE COURT: Did you keep track of those
22 questions you would have responded to?
23 A PROSPECTIVE JUROR: I have no questions or I
24 have n sponses. |
25 THE COURT: You wouldn't have raised your hand?
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3 1 \ A PROSPECTIVE JUROR: No.
E 2 HE COURT: ~ere anything in pa cula
= - | )
% 3 ’ that you remember that you would have responded to to
4 | Mr.—Stanton?
5 ‘ A PROSPECTIVE JUROR: No.
& | COURT sre anvthing in particular
7 I that -- I know most of Mr. Bosler's questions have been
8 | individual, but any of his general guestions that you would
9 l have responded to?
10 | A PROSP V UROR:  No.
11 1 THE COURT: Mr. Stanton, you may inquire.
1z | M. STANTON: Thank you.
13 ’ Mr. Stevens, you indicated an occupation during
14 |  your general questicnnaire, that you engage in the same form
15 l of occupation as you were when you filled out the
16 | questionnaire.
17 ‘ A PROSPRCTIVE JUROR: Yes.
18 ' ME. STANTON: Now, you know the facts of this
19 Case. Does your occupation cause you any difficulty in
20 being anything but a fair and impartial juror in thi ase?
21 I A PROSPECTIVE JURCR: No.
22 | MR. STANTON: Nothing involved with your
23 ’ emplovment that would cause you concern or Mr, Vanisi and
I his counsel concern to be a juro n this case?
25 ‘ A PROSPECTIVE JUROR: WNo.
|
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i 1 [ MR. STANTON: Did you hear my question as being
g 3 i A PROSPECTIVE JUROR: Yes.
4 | MR, STANTON: [ you were selected as &
5 ’ foreperson and the facts and the law supported in your mind
6 | ne decision that the death penalty would be appropriate,
7 \ could you sign the verdict form putting Mr. Vanisi to death?
8 | L PROSPECTIV UROR: Yes, I could.
5 MR. STANTON: HNothing further.
10 TEE COURT: Mr, Bosler, you may continue your
11 inquiry of the entire panel.
12 MR. BOSLER: I believe Mr. Stevens has the hot
13 seat anyway.
14 Mr. Stevens, just so we know, vou're.a UNR
15 professor?
16 A PROSPECTIVE
17 MR. BOSLER: How long have you been a UNR
18 professcr?
19 A PROSPECTIVE JURCR: Eight years.
20
21
22
23
24 Department?
25 A PROSPECTIVE JURCR: WMNo.
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3 1 MR. BOSLER: Do they ever patrol your building
% 2 late at night when you were working?
g 3 A PROSPECTIVE JUROR: If I'm working there
4 ! late, I might see a car, of course But I haven't actually
5 come in personal contact.
6
7 officers?
8
S MR. BOSLER: Have you, fellow professors, I
10 guess stu P i 7 i ;
11 discussed the killing of Mr. Sullivan?
12
13 MR. BOSLER: It wasn't something that
14 '
15 A PROSPECTIVE JURCR: It happened when I was
16  away at Cambridge, so I kKind of have a distance from this
17 case anyway.
18 MR. BOSLER: When were you ét Cambridge?
19 A PROSPECTIVE JUROR: Two years ago in
20 Decemoer, early January.
21 MR. BOSLER: How long after the death of
22 Mr. Sullivan did you return to UNR?
23 A PROSPECTIVE JUROR: I guess it was a week,
24 two weeks.
25

MR. BOSLER: Did you go right back to work?
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M 1 A PROSPECTIVE JURCR: Yeah.
= ) . . .
x4 2 MR, BOSLER: Never guesticrned by the UNR Police |
on
o 3 Department or anything like that?
4 A PROSPFECTIVE JURUR: No.
5 MR. BOSLER: Mr. Stevens, you wrote in your
[5) questionnaire you strongly favor the death penalty.
7 A PROSPECTIVE JUROR: ({Nodded head
8 affirmatively).
9 MR. BOSLER: How long have you felt that way?
10 A PROSPECTIVE JUROR: I guess all of my adult
11 life.
12 MR. BOSLER: Any particular reason you faver
13 the death penalty?
14 A PROSPECTIVE JUROR: I think it's a proper
15 | punishment for a first degree murder.
16 MR. BOSLER: You're probably a pretty smart
17 guy.
18 1 A PROSPECTIVE JURCR: Not necessarily
1¢ ‘ MR. BOSLER: You heard what's been gecing on in
a0 | s e o ETE) ot alyan ~n et = e ot Asdareoo
Z aw ULy = - = = ]
21 l murder. We're not talking about self-defense, imperfect
by 2t | | -~ L o, o v - = ~ o . ) o P
L4 - 7 i} . ol - - 2 W - ¥
23
24
25 is the only appropriate punishment?
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- 1 l A PROSPECTIVE JUROR: No.
§ 2 | R BOSLER: —And : At ?
& 3 l A PROSPECTIVE JURCR: I'd have to weigh the
4 | cases 1in nere are perhaps other circumstance ha
5 ‘ would —-- mitigating circumstances that would call for
6 another punishment
7 MR. BOSLER: You've been paying attention
8 today.
g We'll talk about —- well, in that first degree
10 mirder case, assume —— you ramenper the four aggravators
11 that have already been mentioned with the other jurors. We
12 have killing of a pelice officer, the race 1ssue, the
13 cormmission of a robbery and the damage and rnutilation of the
14 corpse.
15 In that type of case, would you be willing to
16 consider a penalty less than death?
17 A DTROSPECTIVE JUROR: Yces.
18 MR. BOSLER: Would you be willing to
19 consider -— in your ultimate decision on what type of
20
21 consider something like the mental health or mental state of
22 ime of the offense?
23 A PROSPECTIVE JUROR: Yes.
24 MR. BOSLER: Something like alcohol or drug  }
25 use?
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2
M 1 A PROSPECTIVE JUROR: I would consider it, yes.
% 3 or even violent criminal history, lack of that?
4 A PROSPECTIVE JURCR: I would consider it, yes.
5 MR. BCSLER: I'm only asking i1f ycu would
[ consider 1t.
7 ' Age, is that something you would considexr?
8 A PROSPECTIVE JUROR: Yes.
2 MR. BOSLER: You also noted on your
10 questionnaire there would be a certain hardship for your
11 studerts if you're called away from your employment. Does
12 that still exist or is there a way for another history
13 professor to cover your classes?
14 A PROSPECTIVE JUROR: Currently we don't have
15 substitute teachers. This would be my only concern for this
16 P_Lasr;LLLLi_ndaadJaiLad,_iay,_tbLee_ﬁeeks. it would be a
17 hardship for -my students,
18 MR. BOSLER: Would there be anvbody to teach
19 the class?
20 :
21 MR. BOSLER: How many students are there that
22 would be
23 A PROSPECTIVE JURCR: Roughly 75.
25 want to see your students put in a hardship; would that be
|
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2. 1 correct?
]
§ 2 A PROSPECTIVE JUROR: No.
=
% 3 MR. BOSLER: They pay money to go to your
4 class?
5 A PROSPECTIVE JURCOR: Exactly.
6
7 from otrer classes? Are they working their way up through
8 2] classes?
9 A PROSPECTIVE JUROR: Sure.
10 MR. BOSLER: With that hay__‘dshjp in P]:aee_dg—' I
11 you think that's going to affect your ability to sit here
12 T iR A O = o Aaoen o e " L T L Jiic -
|
13 } lawyers do?
14 b.e [ -t l'l-.nn )
! =
15 ‘ MR. BOSLER: So you'll be able to put that
16 | aside?
17 I A PROSPECTIVE JURCR: ZAbsolutely.
$ | MR. BOSLER: Any reason vou can think o a
19 ] should be worried -- you're a UNR professor, we're talking
20 | about a killing involving a UNR employee, any reason 1
21 l should be worried about you sitting as a juror?
22 I A PROSPECTIVE JUROR: No.
23 MR. BOSLER: 1If you were to exchange places
24 with Mr. Vanisi, any reason he should be worried if the
25

spots were switched, would you be the type of person that
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: 1 you think should be sitting in judgment on this type of
% 2 cases
o
g 3 A PROSPECTIVE JURCR: No.
4
5 A PROSPECTIVE JUROR: No.
6 . : . ' r
7 the initial questioning —- this happened a little yesterday,
8 you kind of formed ann opinion about this case.
9 A PROSPECTIVE JUROR: A little bit.
10 m tryi
11 Would that be untrue?
1z
13 did I say this yesterday?
14 MR. BOSLER: T don't know. Your issue about
15 the prepaid vacation, has that been resolved?
16 A PROSPECTIVE JUROR: I guess 1'll go Friday
17 night.
18 MR. BOSLER: Not going to lose a lot of money
18 or anything?z
20 A PROSPECTIVE JUROR: No, jt's driving down for
21 baseball games.
22 : i i k
23 as an operating room nurse?
24 A PROSPECTIVE JUROR:  Yes
25 MR. BOSLER: So if you were to see pictures of

SIERRA NEVADA REPORTERS (702) 323-6560

2IDCO0536



§ 362
E 1 a body, a dead body, is that something that would affect
% 2 yvour ability to be fair?
% 3 A PROSPECTIVE JURCR: No,
A ' .
5 find disturbing, but is it going tc disturb you in the sense
4 . . . . -
7 A PROSPECTIVE JUROR: No, that doesn't bother
8 me.
9 MR. BOSLFR: That type of blood or depiction of
10 the human body?
11 A PROSPECTIVE JUROR: N&. It doesn’t bother
12 me
13 ME. BOSLER: How long have you been an
14
15 A PROSPECTIVE JUROR: For the last year. Then
16
17 MR. BOSLER: Any of this education take place
18 at UNR?
19 A PROSPECTIVE JURCR: I did four years of
20 elementary education at UNR before I switched over to
21 Truckee Meadows.
22 MR. BOSLER: And correct me if I'm wrong; since
23 I've already been wrong once, isn't the education building
24 very close to the police station for UNR, right; on top of
25 the hill?
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@ 1 A PROSPECTIVE JURCR: I think so.
= ,
2, 2 1 ?
Ln
s 3 A PROSPECTIVE JURCR: Sure.
1 MR. BOSLER: How about 1n your schooling, did
5 you ever have contact with UNR police officers?
[
7 pay & few parking tickets.
B8 MR. BOSLER: Anything about that Interaction,
9 inveluntary interaction with the police department, that
10 Il makes you feel uncomfortable about sitting as a jurcr today?
11 A PROSPECTIVE JUROR: No.
12 MR. BOSLER: Any experience as a nurse cor maybe
13 even your education education, any experience with mental
14 illness, studying people with mental illness, ADD, ADHD type
15 things?
16 A PROSPECTIVE JUROR: Absolutely.
17 MR. BOSLER: What kind of stuff have you
18 studied?
19 A PROSPECTIVE JUROR: We had to do about four
20 1
21 then we had at Saint Mary's medical floor, we did receive a
22
23 that I took care of.
24 L]
.25 or supervising nurse?
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- 1 \ A PROSPECTIVE JURCR: Primary caregiver.
% 2 I MR, BOSLER-: ou-probably kno here T'm going
% 3 . with this. Assume you had a first degree murder case
4 | inve ng the death of a police o cer.—Unde he
5 ) circumstances I've already explained to the professor next
6 o—you;—when you sat down with vour fellow Jjurors—and vou
7 came to the point where that person being convicted of first
8
9 wnether they died, would you be willing in that general
10 is, be willing to consider the use of alcohol, drugs,
11 the time of the event?
1z A TROSPECTIVE JUROR: Yes,
13 MR. BOSLER: Would you be willing to consider
14 the mental state —-
15 A PROSPECTIVE JUROR: Yes.
16 MR. BOSLER: -- of the person?
17 A PROSPECTIVE JURQOR: Yeas.
18 MR. BOSLER: How about something that is so
19 seemingly innocuous as lack of a violent criminal history?
20 A PROSPECTIVE JUROR: Sure.
21 MR. BOSLER: That would be something you would
22 consider?
23 A PROSPECTIVE JURCR: Uh-huh.
24 MR. BOSLER: Age?
25 A PROSPECTIVE JURCR: Sure.
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- 1 l MR. BOSLER: Would you be willing to abide by
; 2 | e law and a o3 onside 1is magicat catcha
§ 3 ] exception that says whatever you as a person thinks is
1 | relevant, you may consider as a mitigating factor, are you
5 ‘ willing to at least take part in that analysis?
b | 5 FPROSF URCOR: Yes.
7 . MR. BOSLER: I appreciate your talking with me.
B | Mr. Miller, you have a friend who is a district
9 ‘ attorrey?
10 1 A PROSPECTIVE JURCR: Yes.
1l MR. BOSLER: If you could, tell me what office,
12 local or Califeornia?
13 A PROSPECTIVE JUROR: I can't even tell you.
14 Dave Vial. He was in my fraternity in college, I've been
15 cover to his house.
16 MR. STANTON: Mr. Watts-Vial is a deputy
17 district attormey in our ¢flice working within the civil
18 division
19 MR. BOSLER: Fraternity brother?
21 MR. BOSLER: You don't owe him your life or he
22 owes you your life?
23 A PROSPECTIVE JUROR: No.
24 MR.—BOSIER:—Hew oftendovyou—seehim, not very
25 " often since you graduated?
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2 1 A PROSPECTIVE JUROR: I think I've been to his
% 2 ! house three times in the past year.
% 3 ‘ MR. BOSLER: Two district attorneys sitting
4 | opposite me here in the courtroom, an cason should be
5 | nervous considering your relationship to this person?
& | d_PROSPECTIVE JUROR:  No
7 ‘ MR. BOSLER: Let's talk about your view that
8 | ou-strong 3VO he death penalty. hat's accurate?
9 ' A PROSPECTIVE JURCR: Yes.
10 | MR-—BOSEHER» hat's an accurate description o
11 b your current view?
12 | A-PROSPECTIVE JUROR 3o
13 MR. BOSLER: How long have you felt that way?
4 A PROSPECTIVE JUROR: Ever since 1 formed a
15 political opinion or those kind of moral opinions.
16
17 A PROSPECTIVE JUROR: 1I'd say college was when
18 I really started thinking about that.
19 MR. BOSLER: And I guess thal's probably been a
20 good five, 10 years ago, right?
21 A FPROSPECTIVE JURCR: AL least.
22 MR. BOSLER: Is it an opinion you've discussed
23 with, like, family members, your fraternity friend, your
24 district attorney friend?
25 A PROSPECTIVE JUROR: No.
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Q 1 MR. BOSLER: Do you feel it's a pretty strongly
= .
E £
n
= 3
4
5 marder. You've heard the litany of gquestions that I've
6 posed, in a first degree murder?
7 A PROSPECTIVE JURCR: No.
o] MR. BOSLER: If you had a first degree murder,
9 would you always think the death penalty as the only
10 punishment that should ke imposed?
11 A PRCSPECTIVE JURCR: No,
12 MR. BOSLER: You can think of circumstances
13 where it would be inappropriate?
‘14 A PROSPECTIVE JURCR: Yes.
15 MR. BOSLER: How about a first degree murder
16 involving the four things, the death of a police officer --
17 and I won't go through them.
18 :
19 that you've talked about, no, that is not an automatic.
21 gquestion.
22
23
24
25 nonstatutory.
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. 1 A PROSPECTIVE JUROR: I would consider all
g 2z mitigating circumstances.
§ 3 MR. BOSILER: You would consider anything you
4 might feel is appropriate in that ultimate decision?
5 A PROSPECTIVE JURCR: Yes.
6 MR. BOSIER: I appreciate your honesty, your
7 insult.
8 {Laughter. )
9 MR, BOSLER: Brings me to Mr. Buck. You're an
10 investigater?
11 " A PROSPECTIVE JUROR: Yes.
12 MR. BOSLER: Tell me how you became an
13 investigator. |
14 A PROSPECTIVE JUROR: Basically found out the
15 job was open and I applied for it.
14 {Laughter.)
17 MR, BOSLER: Did you have to take any special
19 A PROSPECTIVE JUROR: Not prior. We have a
20 nationa. certification. After you get hired you have to
21 pass that.
23 little bit about what that entails. -
24 :
25

licensure —— it's a CLER certification. CLER is counselor
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i 1 on licensure enforcement and regulation, something like
o
= 2 :
o
g 3 MR. BOSLER: How long ago did this happen? Was
4 it several years aqo, the licensure, the certification?
5 A PROSPECTIVE JURCR: My certification is
6 ; ;
7 MR. BOSLER: As part of that certification
B program, did vou have tc do things with police officers, go [
9 to a crime lab, anything like that?
10
11 some police officers -- they're not -- they were formerly
12 poclice officers that taught sections 1n a class.
13 MR. BOSLER: All right. And if you could give
14 me an idea, were they the normal faculty or was it kind of
15 an exceptional thing where they came and ——
16 A PROSPECTIVE JUROR: They were ~—— I'm not sure
17 I quite understand.
18 MR. BOSLER: Ewveryday teachers or just like
18 special subjects?
20
21 program, they probably taught it four times a year.
22 “ MR. BOSLER: If you could, you say that you're
23 a registered nurse also?
24 : s.
25 MR. BOSLER: As an investigator, do you
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- 1 investigate medical claims or issues? Give me an idea.
= 5
E Z
E 3 You actually have to go out and interview people and take
4 notes.,
5 Most of our interviewing is done over the
6 phone.
7 MR. BOSLER: Some people may say that's kind of
8 a quasl law enforcement type thing.
S A PROSPECTIVE JUROR: Yes.
10 MR. BOSLER: How do you feel about that? Do
11 you consider vourself kind cof quasi law enforcement?
12 A PROSPECTIVE JUROR: ©Not really.
13 MR. BCSLER: BAny concern I should have about
14 you in your position being involved in a case involving the
15 death of a law enforcement officer?
16 A PROSPECTIVE JUROR: No.
17 MR, BOSLER: You wrole on your queslionnaire
18
19 case. Were you in town at that time?
20 .
21 MR. BOSLER: Do you not normally read the
22
23
24
25 praviously asked the jurors, in your mind, if you find a
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. 1 case where a killing is a first degree murder involving a
g Lan |
= 2
) ]
Py 3 due tc perceived ethnic identity and that there's damage or
4 mutilation to the corpse, in that type of case, do you feel
5 the death penalty is always the appropriate penalty?
3 : o.
7 MR. BOSLER: In that type of case, when you
8 were to decide the ultimate decision, should the accused
9 live or should the accused be put to death, would you be
10 willing to censider in that decision whether the person had
11 a prior violent history, criminal history?
12 A PROSPECTIVE JURCR: Yes.
13 1 MR. BOSLER: Would you be willing to consider
14 || their mental condition at the time of the event?
15 A PROSPECTIVE JUROR: Yes.
17 treatable?
18 A PROSPECTIVE JUROR: VYes
19 1 MR. BOSLER: Use ¢of alcohol or other drugs?
260 I : I PROACPR TVE TJUROR: o
21 ‘ MR, BOSLER: There's kind of a little magical
22 | Framoe gco = i an OF) Sis anytihing Sit et e Ccause
23 l the law says vou never have to impose death. Is that an
. o et le e o A ss X
L i = A WAL » L) - LI [ar - » P, >
25 1 A PROSPECTIVE JUROR: To consider?

i
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2 1 } MR. BCSLER: To¢ consider that type of thing.
2, 2 | O VE—JUROR: ould b g to
g 3 l consicer it.
4 | MR. BOSIER: Mr. Butler; you also wrote in vou
5 ! jury questionnaire that you strongly favor the death
& I penalty.
7 A PROSPECTIVE JURCR: That's correct.
8 MR, BOSLER: In fact, vou went so far as to
S say —— I'm quoting you so hopefully this is correct, "I am a
10 strong believer in capital punishment. Our judicial system
11 needs to be more aggressive and strong punishment for more.™
12 Is that a correct quotation?
13 A PROSPECTIVE JUROR: Yes.
14 MR. BOSLER: How lcng have you felt that way?
i5 A PROSPECTIVE JUROR: 30 plus years, goling back
16 to high school.
17 MR. BOSLER: What happened in high school?
- 18 A PROSPECTIVE JUROR: Just the philosophy of my
19 parents. Part of the culture I grew up in, what we've
20
21 And it's a topic that got discussed frequently.
22 MR. BOSLER: Any time since your high school
23 years that this has wavered, you've changed your mind? It's
24 al nt?
25 A PROSPECTIVE JUROR: No, not at all.
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" 1 MR. BOSLER: Children of your own?
= A
24 7 es,
n
& 3 MR. BOSLER: Are their views of capital
4 punishment the same or have their views changed?
S MR. STANTON: The prospective juror’s
6 children's view of the death penalty is irrelevant.
7 MR. BOSLER: I think it goes to depth of how
8 strong that conviction is.
9 THE COURT: I'm going to sustain the objection.
10 MR. BOSIER: This view has never wavered?
1l A PROSPECTIVE JUROR:
12
13 think of a first degree murder in your mind that wouldn't be
14
i5 death penalty?
16 ir.
17 MR. BOSLER: We're talking about this
18 ...........
18 first degree murder, if you later were given information
20 that—the murder was; one; committed in the courseofa
21 Yobbery, upon a police officer, who was chosen because of
e e 0T O = neu vV, and 1=t eTre Was darmage or
23 mutilation to the body after the death, does that make your
24 OpP1iTiio CITONQEr Or Weaker?
25

A PROSPECTIVE JUROR: No, it doesa't change it
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e 1 i at all.
g 2 MR. BOSLER: Ol us cel it's o firat dedre
= |
% 3 l murder, death penalty should be imposed?
4 | A PROSD JE- JUROR e
5 ‘ MR. BOSLER: I appreciate your candor.
& | hat—of course brings me to my nex ot 0
7 ‘ guestions. I appreciate your patience.
8 | vou have is opinion, i ere anything
) l that, if you were later given information about the mental
10 | oredition o e accused a e time o ¢ offense, 1s that
11 1 something you would consider in your decision, whether it's
12 | an automatic death penalty or something else?
13 t A PROSPECTIVE JUROR: No.
14 | MR. BOSLER: That's something you would
15 ‘ disregard?
16 | A PROSPECTIVE JURCR: (Nodded head
17 affirmatively).
18 MR. BOSLER: Things about alcohol, drug use
19 during the event, disregard this?
20 A PROSPECTIVE JURCR: Yes.
21 MR. BOSLER: The age of the defendant at the
22 time of the event?
23 A PROSPECTIVE JUROR: Disregard it.
24 MR. BOSLER: lack of criminal history, violent
25 or otherwise?
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: 1 A PROSPECTIVE JUROR: Disregard it.
= >
= - :
§ 3 degree murder, death penalty?
4 A PROSPECTIVE JURCR: Yes, sir
5
6
7 MR. BOSLER: Anything that the District
8 Attorney or the judge can say that's going to make you
S waffle con that?
10
11 lack of the victim's mitigating circumstances or there are
12 ne mitigating circumstances for the victim. That's way 1
13 have this feeling or this opinion, this belief.
14 MR. BOSLER: T don't know if it's proper to
15 tell them there’s potential for victim impact statements. I
16 don't know whether the Court thinks that's fair, That's his
17 concern, that the victim doesn't have mitigaticon evidence.
18 ?
19 THE COURT: Well, it's true, if we get there,
20 that the people who are affected by the death are allowed to |
21 make statements and those statements are allowed to be
22 i considered b he sentencing authorit don’? KTIOW
23 . Mr. Butler is saying that he has an automatic position in
24 I = =R=i= & gedrecs maras - i ay:s NORLIO make A
I
25 | difference.
i
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2.
. 1 MR. BOSLER: Does that fact make a difference
E 2 to you?
ﬁ 3 A PROSPECTIVE JUROR: That ——
4 MR. BUSLER: That there's a —- of course the
5 victim can't speak, but the family, there's people who meet
& statutory definiticens of people who can come to court and
7 say this is the crime, this is how it's affected me as a
8 person. Does that change your essentially automatic view
9 that first degree murder is the death penalty?
10 A PROSPECTIVE JUROR: No,
11 THE CCOURT: You have to answer out loud for the
12 court reporter.
13 A PROSPECTIVE JUROR: No, it does not.
14 | MR. BOSLER: will make the challenge, Your
15 I Honor,
16 l H QURT: Would vo ike to inguire?
17 1 MR, STANTON: Yes,
18 i THE COQURT: You may do so
19 ‘ MR. STANTON: Mr. Builer, there are several
20 I surors who have talked about the concept of premeditated
21 l murder. And none of you at least in this panel, 36 of you,
22 -l haveindicated an occupaticonas anattorney-—We
23 1 collectively, the lawyers in this room, have a very precise
| and specific de ion of premeditated murder, nat s what |
25 | I want to first want to talk to you about,
|
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2
. 1 If you and me decide to rob a bank and I'm the
g > driver, never go in the bank, never step foot in it, I don't |
ﬁ 3 have a gun. TIn fact, I tell you before you go in, don't
4 hurt anybody, no weapons. In fact, unbeknownst to me, you
5 go in with a weapon and someone is killed. I do not
© premeditate or believe or intend to kill, yet I'm guilty ot
7 first degree murder. Would that affect your thinking
8 relative to all first degree murders deserve the death
9 penalty?
10 A PROSPECTIVE JUROR: Yes, it would, because
11 you Were, in my opinion, based on what you've told me, not
12 the one who perpetrated the murder.
13 MR. STANTON: But in the eyes of the law, my
14 conduct in what we call the felony murder rule, legal
15 doctrine, is thét we are committing an inherently dangerous
16 le =--—
17 and robbing a bank and someone getting hurt or killed is
18
19
20 Does tha hange yvour mind as far as you
21 comment -- and I know this is your first time and experience
22 l a-situation e this, but that not s ases involwving
23 first degree murder may fit what I percelve your definition
24 ans-.
25 A PROSPECTIVE JUROR: That would be a correct
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= 2
E
- 3
4
4
5
6
7
8 going into the bank with a gun, being prepared to use it and
9 to kill somebody.
10 MR STANTON: In Nevada, not all murders ars
11 death penalty cases. 1In fact, very few are. Do you agree
12 with that or disagree with that?
13 A PROSPECTIVE JURCR: Generally speaking, I
14 would probably disagree with it.
15 MR. STANTON: In Nevada, the only way a case
16 can be a death penalty case is 1f it is sought by the
17 prosecution and they have evidence to support a list of
18 aggravating factors that's defined by statute. If it
19 doesn't have any of those, death penalty cannot legally be
20 an option. Do you agree with that?
21 A PROSPECTIVE JURCR: With the information
22 given me, ves.
23 MR. STANTCN: Sc the process is that
24 collectively the a determine
25 through their Legislature what are capital cases. And by
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E 1 that cecision, they decide the negative, what cases are not.
% 2 MR. BOSILER: I object to that, Your Honor. The
@
% 3 District Attorney decides that, not the citizems.
4
5 time I checked, the District Attorneys of the State of
6 & ' S+
7 THE COURT: OCkay. Wait. Ladies and gentlemen
8 of the jury parel, we're trying to be as precise as possible
39 in our guestioning, and scmetimes things mean different
10
11 layperson.
13 can be considered aggravating circumstances.
14
15 whether a particular case fits into those. A jury
16 erermines whether or no 0Se aggravating circumstances
17 exiat.
. : 0 you have any problem wi a
19 concept? |
20 A PRCOSPECTIVE JURCR: Nqo, I don't.
21 MR. STANTON: So in the case of this case
22 before you as a prospective juror, if you were teo find in
23 the first portion of this trial, what we call the guilt
24 phase, that Mr. Vanisi was guilty of murder in the first
25

degree, would the only punishment you would consider be the
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E: 1 death penalty?
% 2 A PROSPECTIVE JUROR: Yes, sir.
E 3 MR. STANTON: If the judge instructed you that
4
5 automatically, that you must as a obligation, duty as a
o I O o _consider aggravating, mitigating evidence ould
7 ‘ you follow that instruction?
8 A PROSPECTIVE JURCR: o von 't know un
9 I'm there, but I don't believe I could.
10 | MR 0 Aind-that! nd-o ha
i1 l Mr. Bosler and I are attempting to do is to reach in your
12 [mine and-—ask-youwhat—you—thin 3 y—is—geing—to happen
13 1 when you get ta the deiiberative process, no what — not
14 what you're going to do but would you agree wi a-mind =
15 is open.
16 ;
17 follow the Court's instruction?
18 on ieve so.
19 MR. STANTON: Thank you. I do not object to
20 the meotion.
21 THE COURT: Would you like to make the motion,
22 Mr. Bosler?
23 MR. BOSLER: Please, Your Honor, a Witherspoon
24 challenge.
25

THE COURT: Motion to disqualify Mr. Butler for
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2
. 1 ' cause is granted.
% 2 Thank you, Mr:. Butler, you're excused:
ﬁ 3 MR. BCSLER: Thank you, Your Honor.
4 | H OURT: e Clerk wi 3 another juror.
5 . THE CLERK: Shawna L. Mefford.
6 | THE COURT: Ma'am, please read that list of
7 ‘ potential witnesses, please.
8 | Have you had a chance to read it, ma'am?
9 \ A PROSPECTIVE JUROR: Uh-huh.
10 ] THE COURT: Are you related to or acquainted
11 I with anyone on that 1list?
12| A PROSPECIIVE JUROR: No.
13 I THE COURT: Have you had an opportunity to hear
14 | my cuestions yesterday and today?
15 ‘ A PROSPECTIVE JURCR: Uh-huh.
16 l HE COURT: Did you keep a record of those
17 ‘ questions you would respond to?
2 A PROSPECTIVE JUROR: Uh-huh
19 THE COURT: Would you please respond to those?
§ L A PROSPECTIVE JURCR: I have several family
21 i members involved in the police force, uncles in Sparks
22 - '
23 of the psychics that work with the police department in
A solving crimes.
25 THE COURT: What's the name of —-- what's your
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E: 1 uncle's name?
% 2 A PROSPECTIVE JUROR: Kenny McCone, ]
@
% 3 THE COURT: And now would you feel that vou
4 would have to Jjustify any particular result to your uncle?
5 A PROSPECTIVE JUROR No.
2 THE-COURT:—Go ahead and proceed.
7 A PROSPECTIVE JUROR: BAlaina Prophet who works
g icy
9 good friends with her., And I did have a gallbladder attack
10 i i ee
11 what happens with it. T don't know if it will or will not
12 be a problem. And business reasons is that I own five
13 businesses and it's very hard for me to be out for three to
14 four weeks on a case like this.
15 THE COURT: 1It's two to three. Does that make
16 1t any better?
17 A PROSPECTIVE JUROR: We hope. Yeah.
18 THE COURT: The psychic works for the police
1% department?
20 A PROSPECTIVE JUROR: Uh-huh. Works with.
21 THE COURT: Have you discussed this case with
22 her?
23 A PROSPECTIVE JUROR: Yes.
24 T
25 A PROSPECTIVE JUROR: Yes.
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-
M 1 THE COURT: And when vyou discussed the case
g ~y
o 2
m .
= 3 information that you were given?
4 A PROSPECTIVE JURCR: HNo, because I wasn't
5 thinking about it at the time when 1 answered the
[ questionnalre.
7 THE COURT: Do you feel you've gotten
8 additional information from her?
S " A PROSPECTIVE JUROR: I wouldn't say additional
10 information. But we did discuss it before when I did fill
11 the questionnaire out. But I did not put that on my
12 questionnaire at the time because I wasn't thinking of it.
13 THE COURT: But the information you put on the
14 gquestionnaire, you don't know anything more than what you
15 put on? Or do you want to lock at it again to tell me the
16 1 anawer to that?
17 ‘ A PROSPECTIVE JUROR: No. I weuldn't say that
18 | — T} =T o il __ M A \JF
19 ' THE COURT: Okay. Is there anything about your
24 1 endl s emploVIRen 3 o111 L5 =i b Wazl Servindg
21 I on this jury?
22 | ALY FRO D (] ¥a -!-lbgt NO .
23 l THE COURT: Anything else you would want to
74 ' ~agponc » e [ Nl=]s OIS ?
25 l A PROSPECTIVE JUROR: No.
|
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. 1 I THE COURT: Were you able to hear Mr. Stanton's
2 3 I A PROSPECTIVE JURCR: Uh-huh.
4 I | OURT+—Are any o© hose—uestions spe
5 ‘ questions you wrote down that you want to respond to?
5 | PROSPECTIVE JUROR: “hsolitelv -do 1o
7 ‘ believe in death penalty.
8 | THE COUR D any o STYS7
9 ‘ A PROSPECTIVE JUROR: No,
10 | THE COURT: Any specific questions that
11 ‘ Mr. Besler has asked so far that you would want to respond
12 to?
13 A PROSPECTIVE JUROR: Hu~huh.
14 THE COURT: Yes or no?
15 A PROSPECTIVE JURCR: No.
1e THE COURT: Thank you. Mr. Stanton, vou may
17 inquire.
18 MR. STANTON: Thank you, Your Honor.
19 Ma'am, tell me the correct pronunciation of
20 _your last name.
21 A PROSPECTIVE JUROR: Meffoxrd.
22 MR. STANTON: You said you absolutely don't
23 believe 1n the death penalty. 1I'd like to ask you a couple
24
25 could you ever impose the death penalty?
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‘. 1 A PROSPECTIVE JUROR: I think it's the worst
% 2 punishment for them to have to wake up with every day and
o
% 3 deal with it than to be put to death. I think that's a way
4 out.
5 MR. STANTON: Assuming that it bothers them.
6 : .
7 (Laughter.)
8 MR- STANTON:—I-would move for cauwse for ———
9 Ms. Mefford‘for the reasons stated.
10 THE-COURT:  Mr. Bosler, would vyou like to
11 inquire?
12 MR BOSLERT  Please:
13 THE COURT: You may do so.
14 MR. BOSLER: Ms. Mefford, you said that in your
15 mind, life imprisonment can be worse than death.
16 A PROSPECTIVE JUROR: Yes.
17 MR. BOSLER: Why is that?
18 A PROSPECTIVE JUROR: T think that nc matter
19 Il what you have ever done in your life, you have to wake up
20 and think about it every single day. Even criminals I'm
21 sure have to face that every single day, and I think that's
22 far worse than taking the way out as death.
23 MR. BOSLER: Ever had any access to maximum
24 security prison to see what living conditions these pecple
25 live under?
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5 1 l A PROSPECTIVE JUROR: MNo.
E I MR, BOSLER: Some peonle go to igit with
E 3 police officers or with scheol.
4 ! B PROSPEC E— JUROR : 've been on a tour o
5 i Parr Boulevard but not in an actual prison.
2 | MR BOSLER:— Neve o—amaximum-secy
7 I facility?
g | A PROSS 7 JURCGR=— No-
S ] MR. BOSLER: Your impressions of Parr
16 Boulevard?
11 A PROSPECTIVE JUROR: It was horrible.
12 ere's a moti xcuse her for
13 cause and I'm going to allow you to inguire as to the
14 aspects of her cause, whether or not she has a predetermined
15 situation that cannot waiver.
16 MR. BOSLER: Ms. Mefford, Mr. Stanton asked you
17 if there's any case you would consider for the death
18 penalty. Do you remember that ¢uestion?
19 A PROSPECTIVE JURCOR: Uh-huh.
20 MR. BOSLER: Do you understand that no matter
21 how bad the case is, you never have to impose the death
22 penalty?
23 A PROSPECTIVE JURCR: Yes.
24 MR. B .
25 discuss is whether you'll consider if you're provided with
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E 1 first degree murder and evidence is presented as to the
% 2 aggravating factors. Is that something you'll consider?
% 3 A PROSPECTIVE JUROR: No, I would not.
4 MR. BOSLER: Not even consider mitigating
5 eviderce?
6 A PROSPECTIVE JUROR: No.
7 MR. BOSLER: Just automatically believe in your
8 mind?
9 A PROSPECTIVE JURCR: Uh-huh.
§ | ME. BO R : en though the cou an te
11 l you to follow the instructions?
12 ] A PROSPECTIVE JUROR: It's one of the three
13 l options that are available. I just don't feel like it's an
14 | cotion-tha ould choose no matte hat circumstances the
15 were.,
16
17 No one can order that. The issue is, you can choose life or
18 you can choose life with or without: But will you consider | —
19 as an option what the other jurors are asked to consider
20 which is death?
21 A PROSPECTIVE JUROR: No, I wouldn't consider
22 it an option.
23 MR. BOSLER: You would automaﬁically vote for
24 Iife?
25

A PROSPECTIVE JURCR: Right.
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i 1 MR. BOSLER: No circumstance could change your
E 2 cpinion?
g 3 A PROSPECTIVE JUROR: No.
4
5 Honor.
6 : : : r
7 cause.
8 Call the name of another prospective juror, |
9 THE CLERK: Mark W. Phillips.
10 : e don ve Mr. . illips.
11 MR. GAMMICK: Your Honor, I have that
12 individual listed as AWOL from last week. He hasn't been
13 here at all.
14 " THFE. COURT: Tt was accidentally included,
ib counsel. Anyone have an cbjection to proceeding with the
16 selection not with Mr. Phillips present?
17 MR. STANTON: No, Your Honor.
18 MR. BOSLER: Has any information changed since
13 || the Jury Commissioner--
20 THE COURT: We've still not heard from him.
21 MR. BOSIER: No objection.
22 THE COURT: Call the name of another
23 prospective juror.
24 THE CLERK: Raul B, Frias
25 A PROSPECTIVE JUROR: Are we going tc be
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2
. 1 breaking scon?
E 2 THE COURT:  Yes.
E 3 || Go ahead and review that lisﬁ.
4 THE COURT: Have you had a chance to read the
5 list of names? You have to answer out loud for the court
[ reporter,
7 A PROSPECTIVE JUROR: Okay.
8 THE COURT: Are you acdquainted with or related
9 Il to anyone on that list?
10 A PROSPECTIVE JUROR: No.
11 THE CCURT: Have you been able to hear my
12 questions yesterday and today?
13 A PROSPECTIVE JURCR: Yes, your Honor.
14 THE COURT: And did you keep a record of which
15 questions you would have responded to if you were sitting in
16 e?
17 1 No.
18 | THE COURT: Did you ==
19 ‘ A PROSPECTIVE JUROR: No, I don't have any
20 | gacstions-
21 ' THE COURT: You heard all my questions?
22 |
23 questions.
24
25 question, you never would have raised your hand and said,
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E: 1 yes, that applies to me?
g 2 A PROSE JEJUROR:  No
= l
2 3 \ THE COURT: You're mot acquainted with any law
4 | enforcement officers?
5 1 A PROSPECTIVE JUROR: No, Your Honor.
3 | HE COURT» ol re no ctlatedtoanvy o SM7
7 ‘ A PROSPECTIVE JUROR: No.
8 | HE, COURT+— You don 't know eithe de,—eithe
9 I the attorneys or the parties?
10 _ A PROCPROTIVR ROR oy
1t ‘ THE COURT: Were you able to hear Mr. Stanton's
12 | mrestions? He g prosecutor over ere. You were able
13 l to hear his questions?
H | A PROSP V UROR: Yes.
15 } THE COURT: Would you have raised your hand and
16 { responded to any of his general questions?
17 l A PROSPECTIVE JURQOR: Pardon?
18 | THE CCOURT: Would you have raised your hand and
19 ’ responded to any of his general questions?
20 | A PROSPECTIVE JURCR: Yeah,
21 THE COURT: Wﬁich ones?
22 A PROSPECTIVE JURCR: No, I changed my mind.
23 MR. STANTON: Your Honor, may counsel approach?
24 TEE COURT: VYes,
25 (Bench conference between Court and counsel as
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_§ 3 things that I might suggest that Mr, Frias has a language

s

5 been incensistent, but his initial juror questionnaire was
onl : L | he PR -~ W, O | 1 .

8] pPLillal lly lell Dldrlx.

7 In addition, his supplemental questionnaire

Q0

appears, from at least the State’s perspective, that he

9 might have difficulty with the English language, both

10 written and oral. His questions — his response to your

11 questior about hearing my questions this morning was

12 incensistent with his ultimate answer, and T think he's —
13 my lmpression of his demeanor is that he's samewhat

14 concerned about his embarrassing himself about not knowing
15 the language.

16 MR. BOSLER: Your Honor, he made it here. We
17 had ancther Juror who had a language problem who couldn't --
18 eared couldn't figqure out how to éontact ha Jur

19 Commissioner. He's here on time. Hé's checked the boxes in
20 the

25 THE COURT: 1I'm going to inquire as to his

SIERRA NEVADA REPORTERS (702) 32%-6560

2IDCOO566



=
%. 392
i 1 ability to understand English. And then T might allow
E 2 further questions without going further. But T'm reticent
% 3 to re_ease him if he can understand English, but if he
4
5 difficulty with my guestions, then we will have to release
6 him, but we'll ask him.
7 {Whereupon, the following proceedings were held
in open court, in the presence of the jury
B panel.)
9 THE COURT: Iadies and gentlemen of the jury
10 panel, remember, I try to go two hours and so if you are
11 getting antsy, which I do sense just a little bit, you can
12 watch the clock and we have a few more minutes. We will try
13 to keep going until 3:00 before we take another recess.
14 Mr. Frias, have you been able to understand all
15 the words everybody has been using all morning and
16 afternoon?
17 A PROSPECTIVE JUROR: Most of them.
18 THE COURT: 1 don't want to embarrass ycu but
19 it seemed like maybe you were a little confused about some
20 -
21 A PRCSPECTIVE JUROR: There's one thing I want
22 to-say. I oppose the death penalty and nething is going to
23 change my decision.
24
25 really going to just ask you about how you were doing with
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2
. 1 understanding my words in English. I was going to let the
E 2 whether or not you feel that way-about it,
o 3 but you feel that strongly about it, the death penalty?

4

5 affimatively).

6 THE COURT: How strongly do you feel about it?

7 A PROSPECTIVE JUROR: 1 oppose the death

B penalty. |

9 THE COURT: 1I'm going to allow counsel to

10 inquire further, but you're not having any trouble at all

11 with the English language?

12 A PROSPECTIVE JUROR: Well, some of it.

13 THE COURT: Would you raise your hand ——

14 AP

15 I wouldn't understand what they're saying.

16 THE bﬂﬂRT- You will let me know that?

17 A PROSPECTIVE JUROR: I will. ’

18 THE COURT: Mr. :

19 MR. BOSLER: Mr. Frias, you oppose the death

20 | penalty?

21 ’ A PRCSPECTIVE JUROR: Yes.

| MR- BOSTER: ow—Yong have vou held that views?

23 l A PROSPECTIVE JURCR: Pardon me?

24 | MR.—BOSLER: How long have you held at view?

25 How long have you felt that way?
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2.
. 1 A PROSPECTIVE JUROR: Since I was a kid.
% 2 ME. BOSLER: And have you had a chance to
§ 3 listen to what's been going on this afterncon?
4 A PROSPECTIVE JUROR: Yes,
> MR. BOSLER: You know what we're talking about,
6 first degree murder, that's the type of case we're talking
7 about?
8 A PROSPECTIVE JUROR: (No audible response.)
9 THE COURT: We can't reccord a nod of the head.
10 A PROSPECTIVE JUROR: Okay.
11 THE COURT: Yes or no?
12 A PROSPECTIVE JURCR: Yes.
13 MR. BOSLER: And in the context of first degree
14 murder, there are certain things that jurors are supposed to
15 do, which is namely consider all the evidence. Is that
16| Y , 1 o 3 iy : 2
17 1 A PROSPECTIVE JURCR: Yes.
2 l M= . BOSTER: he law allo vou—to, s
19 ‘ considering evidence, consider three types of punishments.
21 ‘ number of years. Do you understand that?
og | A PROSPRCTTVE JUROR os
23 MR. BOSLER: You can send them to prison for
24
25
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L. 1 I A PROSPECTIVE JURCR: Yes.
= |
§ 3 l without a chance of ever being paroled. Do you understand
4 | that?
5 ' A PROSPECTIVE JURCR: Yes,
6 i MR . —BO R ou could send someone to priso
7 t or to be put to death ?
8 | A PROSPROTIVE ATROR s
5 MR. BOSLER: You understand those are four
10 options?
11 A PROSPECTIVE JUROR: I understand.
12 MR. BOSLER: Some people may feel strongly that
13 the death penalty is always warranted. Other people may be
14 opposed to the death penalty. The issue 1s whether they're
15 willing to at least consider other possible punishments
16 pefore they make that decision. Are you at least willing to
17 consider other punishments?
18 A PROSPECTIVE JUROR: Yeah, I could consider
19 other punishments.
20
21 THE COURT: Mr. Stanton?
22 MR. STANTON: Thank you.
23 Mr. Frias, on April 8th of this year, you
24
25 remember that?
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s 1 A PROSPECTIVE JURCR: I do.
= N
24 Ve - : e
N
- 3 questionnaire that you didn't fill out. Do you remember
4 this questionnaire? Does it look familiar?
5 A PROSPECTIVE JUROR: I didn't --
6 MR. STANTON: Does that locock fami_.lar or do yocu
7 want me to come a little closer to you?
8 A PROSPECTIVE JUROR: Sure.
9 MR. STANTON: May I approach, Your Honor?
10 THE COURT: You may.
11 2 PROSPECTIVE JURCR: You want me to read it?
12 I don't have my glasses. _
13 MR. STANTON: I don't want you to read it but
14 |l  does it look familiar to you?
15 . A PROSPECTIVE JUROR: Yes.
- I i I ANTON ¢ ] e o = - —_—— . cl o LIEIC)
17 . the entire form you didn't £ill out. Can you tell me why
18 [ vou didn't £ill it out?
19 \ A PROSPECTIVE JUROR: I forgot to bring my
20— || —giasse h—me-
21 . MR. STANTON: So you couldn't read it?
22 1 Ty DROS PR T TIROR - et =‘. o o)
23 l MR. STANTON: There's a couple of things we
24 | Ve dSKeCl 3 » » OO Ie Derglse we 2 RACY KIhew TS
25 information. But can you tell me how you're currently
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ﬂ 3 When I inherited a little fortune, I decided to take a
4 little rest,
5 MR. STANTON: So.you retired, kind of?
é A PROSFECTIVE JURCR: Same idea.
7 MR. STANTON: Are you married, sir?
8 A-PROSPECTIVEJUROR:—Yes,sir
9 MR. BOSLER: I wish to note the cbjection.
10 y = ounsel—continue by dor cnow 1 Tis goes
11 beyond the challenge as to the death penalty qualification.
12 THE COURS Well, it probably does, bu s ge
13 to inguire first anyway.
14 MR, BOSLERT You're allowing general —-
15 THAE COURT: He can talk to him. These are
16 questions that we do when we normally have them filled out.
17 MR. STANTON: You're married, sir?
18 A PROSPECTIVE JUROR: Yes, sir.
19 MR, STANTON: What does your wife do for a
20 living?
z21 A - PROSPECTIVE JURCR: She's a cafeterian.
22 MR. STANTON: Are vou related to any law
23 enforcement officers?
24 A PROSPECTIVE JUROR: No, zir,
25

MR, STANTON: Have you ever served as a juror
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ﬂ 3 MR. STANTON: Is there any reason about either
4
5 that you think would cause you a problem sitting as a juror
6 in this case?
7 A PROSPECTIVE JUROR: Not really.
8 MR, STANTON: You think you could folleow all —
9 the evidence and read the instructions of law?
10 A PROSPECTIVE JUROR: Yes, Sir.
11 MR. STANTON: And if there was a problem in
12 that you couldn't understand a question or an answer that
13 was given during the trial, are you comfortable enocugh in
14 your perscnality ——
15 A PROSPECTIVE JURCR: I would let them know.
16 MR. STANTON: You would raise your hand and let
17 somebody know?
18 A PROSPECTIVE JUROR: Uh~huh.
19 MR. STANTON: I'd like to talk to you about
20 he death penalty.
21 l Is it your position, sir, that there is
22|
23 I
21|
25 \ priscn, life in prison would be worse punishment.
|
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i 1 MR. STANTON: That may be the worse punishment.
% 3 A PROSPECTIVE JUROR: No.
4
5 circumstances?
&
7 MR. STANTCK: In this case, the instructions of
8
9 aggravating circumstances. One of the options is the death
TO penalty. You'd never consider that?
11 A PROSPECTIVE JURCR: No.
12 MR. STANTON: Never an option with you?
13 A PROSPECTIVE JURCR: No.
14 MR. STANTON: Thank you. I would cha}lenge
15 Mr. Friss for cause, Your Honor.
16 THE COURT: Mr. Bosler?
17 MR. BOSLER; Just briefly, Mr. Frias. I know
18 you said life Imprisonment to you is a greater punishment
19 than death. And you can't think of a case where you would
20 *
21 that be true?
22
23 MR. BOSLER: I asked you earlier, we talked
24 about the types of punishments that are available for first }
25 degree murder. And you said you're willing to at least
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i 1 consider them, even if vou don't want to impose death.
E 3 1 three, life imprisonment, life without parole, but not the
4 | death penatty:
5 l MR. BOSLER: So you would consider the term,
6 | e years in prison, life without; life wi
7 A PROSPECTIVE JUROR: Uh-huh.
8 MR. BOSLERT Are you willing to at least read
9 the Court's instructions about what cases may be eligible
10 for the death penalty? Would you read the Court's
11 instructions?
12 A PROSPECTIVE JUROR: No.
13 THE COURT: How do you answer?
14 MR. BOSLER: 7You don't think you would be able
15 to read the Court's. instructions?
16 A PROSPECTIVE JUROR: I would, but it wouldn't
17 change my position.
18 MR. BOSLER: If you read the Court's
19 instructions and the Court said consider this, you don't
20 have to ever impose deatrh h ou should a cast conside
21 l these different types of punishments, are you willing to, at
22 || least to take part in that even if you don't arrive in to
23 i that.penalty?
24 I A PROSPECTIVE JUROR: ==
25 | MR. BOSLER: That's all I need to ask. I think
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. 1 that's what the law requires. We'll oppose the challenge.
% 2 THE COURT: Mr. Frias, are you saying —— you
§ 3 and Mr. Bosler were talking over each other so I couldn't
4 exactly hear what you were saying. You will consider as a
5 potential penalty in this case the temm of years and life in
6 prison with or without the pessibility of parc.e?
7 A PRCOSPECTIVE JUROR: Yes.
8 THE. COURT: Will yvou consider the death
9 penalty?
i0 A PROSPECTIVE JUROR: No.
11 THE COURT: It would, under nc circumstance at
12 ?
13 A PROSPECTIVE JURCR: No.
14 "$ﬂEQQUR¥¢Mgtignieﬁexeusingi@xcauseis
15 granted. _ '
16 Mr. Frias, you are excused. Thank you.
17 We'll call the name of another juror before we
18 recess.
19 THE CLERK: Susan E. Johnson.
20
21 list of names.
22 You've read the list?
23 4 PROSPECTIVE JUROR: Yes.
24 THE COURT: Are you acquainted with or related
25 to anyone on that list?
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@ 1 A PROSPECTIVE JUROR: No.
= ,
E A
5 3 A PROSPECTIVE JUROR: Yes.
4 THE COURT: Did you keep track of what you
5 would respond to?
6 A PROSPECTIVE JURODRT  Yes.
7 THE COURT: You may tell me what that list is.
8 A PROSPECTIVE JUROR: Did I hear any news and 1
9 say yes to that?
10 THE COURT: After you filled out your
11 questionnalre?
12 A PROSPECTIVE JURCR: Yes.
13 THE CQURT: And did you hear new information?
14 A PROSPECTIVE JUROR: No.
15 THE COURT: So everything that you wrote down
16 on your questionnaire is an accurate reflection of what you
17 know about this case?
18
19 only guestions from you.
20
21
22 A PROSPECTIVE JJROR: Yes.
23 THE COURT: Why don't you tell us what those
24 are now-
25 A PROSPECTIVE JURCR: From Mr. Stanten, the
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e 1 only one was the being chosen as a foreperson. I wouldn't
o
g 3 my name on there. And that was the only —- that's it.
4 | THE-COURT:— I'm going to let everyone go on
5 their recess now, and when you come back, T will allow the
& attorneys to ingquire of you and then everyone else.
7 Now, ladies and gentlemen, we are going to do
8 what—we did yesterday.  Ard = ;, You, wi S
9 assistance of the bailiff, who do not smoke, will stay on
10 oor and thi OCr oniy. You will not leave the
11 floor. You have a 15- or s0 minute recess. Walk around and
12 then come back in the courtroom.
13 Those of you who do smoke will go with
14 Mr. Anderson and my administrative assistant, Ms. Clements,
15 who is waiting outside. They'll take you across the streel.
16 Try to get away from the entrance to do your smoking. But‘
17 you stay together, too.
18 Now, remember, while you're all walking around
19 and stretching, you are not to discuss this case among
20 yourselves or with anyone else. You're not to form or
21 express any opinion regarding the ultimate outcome of this
22 case. You're not to allow anyone else to attempt to
23 influence you in any manner regarding this matter. Do not
24 i dia accounts regarding this case should
25 there be any.
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- 1 l Ladies and gentlemen of the jury, we will be in
= | - S o i ] S
% 3 i {Recess taken.)
.d | g?h?%?upeﬂf—the—iel%ewing—preeeediﬁgs—wefe—heid—f
open court, outside the presence o he
5 ] jury.)
6 | F—COURT: Ou& dor have—to move out o
7 . the way, but I understand that there is a request from
8 | Mr-—Walker:
9 Mr. Walker.
10 MR, STANTON: It's on behalf of the State, Your
11 Honor. Mr. Walker prepared the motion. Since we were in
12 trial, it's a material witncss warrant on behalf of the
13 State due to the unavailability of a witness.
14 THE COURT: Do you want to proceed with it?
15 MR. GAMMICK: I can go ahead and handle this,
16 Your Honor.
17 THE COURT: Thank you. I've had an oppertunity
18 to review the affidavit and the motion. I see no reason not
19 to issue a bench warrant. I'd like to hear you with regard
20 to the amount of bond.
21 MR, GAMMICK: Your Honor, we'd ask in this
22 matter, since it is based on the fact she's out of state, |
23 we'd ask for a $50,000 bail at this time, fully
24 understanding that once this is executed then we can have a |
25 hearing once the person is returned to this jurisdiction.
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i 1 THE COURT: No problem with the requested
§ 2 amount.
o
% 3 MR, GAMMICK: Thank you, Your Honor.
4
5 of 50,000.
6 Any other issues that counsel has with regard |
7 to the case?
8 Mr. Bosler, you're back up. Anything else
9 cutside the presence of the jury before we continue with
10 jury selection?
11 MR. BOSLER: I'll still defer to the Court; I
12 think we have several people you wanted to talk to
13 individually about information they gathered about the case
14 from other than public sources. I'1l leave that to the
15 Court when the Court feels it's an opportﬁne time to address
16 that.
17 THE CQURT: We seem to be doing pretty well.
18 You had two people that you had reguested. And --—
19 MR. BOSLER: We have Ms. Meffeord.
20 THE COURT:
21 Ms. Grate is the only person left and then Ms. Mefford. But
22 what she said is that she didn't have any additional
23 information over what was on her questionnaire.
24
25

safety, if we're going to do it, I'd ask you bring her in,
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2. 1 too, Ms. Grate and Ms. Mefford.
o
=2 2 MR, STANTON: Ms. Mefford has been excused. — | ——
=
o 3 MR. BOSLER: That's right. I think we're down
4 to one.,
S THE COURT: Let's go ahead and bring the jury
6 panel in-and get everyone seated. We're ready to start back
7 up. Court's in recess for a few minutes.
8 {(Recess taken.)
9
10 {(Whereupon, the following proceedings wers held
im open court, in the presence of the jury.)
11
12 THE COURT: Counscl stipulate to the presence
3 of the Jjury?
14 MR. 3STANTON: The State will, Your Honor.
15 MR, BOSLER: So stipulated, Your Honor.
16 THE COURT: And the bailiff has informed me he
17 thinks everyone is in Lhe audience that's bcen
18 participating.
19 Are you stipulating that you may proceed with
20 voir dire without calling the roll?
21 MR. BOSLER: Yes, Your Honor.
22 THE COURT: I'm sorry, is it your turn,
23 Mr. Stanton.
24 MR. STANTON: Tt is, Your Honor
25

THE COURT: Thank you. For a moment I just
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" 1 could not remember.
o
§ 2 MR. STANTON: Ms. Johnson, you indicated that
% 3 you heard all my questions and you only had concerns about
4 one; 1s that ccrrect?
5 A PROSPECTIVE JURCR: Yes.
6 MR, STANTON: That was my question ébout being
7 selected as a foreperson?
8 A PFROSPECTIVE JUROR: Yes.
3 MR. STANTON: You indicated on your
10 supplemental questionnaire your feelings about the death
11 penalty, and that you're opposed to the death penalty?
12 A PROSPECTIVE JURCR: I said strongly. 1
13 didn’t say I was tctally opposed.
14 '
15 A PROSPECTIVE JUROR: Yes.
16 “ MR. STANTON: Is there any case where you
17 believe the death penalty would be appropriate punishment?
13
19 MR, STANTON: You do?
20
21
22 case that would prohibit you from considering all the facts
23 and the evidence and all the sentencing possibilities in
24
25 A PROSPECTIVE JURCR: I would consider all of
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2 2 MR. STANTON: Are there any other concerns that
§ 3 have been raised by any of the questions so far?
4 A PRGSPECTIVE JUROCR: No.
5 MR. STANTON: Nec further cuestions.
6 THE COURT: Mr. Bosler.
7 MR. BOSLER: Thank you, Your Honor.
5 “ If T could, thank you for joining us,
o Ms. Johnson.
10 Ms. Scolari, any relation to the grocery store
11 chain?
12 A PROSPECTIVE JUROR: Probably.
13 MR. BOSLER: During the jury selection the
14 Court asked anvybody if there was any reason they thought
15 that they may not be a fair persen for the jury. Do you
16 rememper that?
17 A PROSPECTLIVE JUROR: Yes.
18 MR : j L C
19 think I read from your questionnaire that you're on the
20 committeeto raise mone o he Su an—family?
21 1 A PROSPECTIVE JUROCR: I was.
i MR, BOSLER: @ me how that came about.
23 | A PROSPECTIVE JUROR: Actually through my
24 I boyfriend.  He was on a committee to help raise, and
25 ' helped him.
l
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. 1 MR. BOSLER: Tell me a little bit more about
E 2 Xactly how long were you on
% 3 committee?
4 : just accepte
5 calls, mostly. I didn't do any of the work on it.
6 MR. BOSLER: Where did you accept calls; at
7 your own home?
8 A PROSPECTIVE JUROR: AL home. It was more
9 calls for him than me. He belonged to the Renc Chamber of
10 Commerce, and they were trying to do a musical fund-raiser
11 for the family, which didn't happen.
12 MR. BOSLKR: Pardon my ignorance. Did you like
13 put out a phone number, then people would call you if they
14 wanted to
15 A PROSPECTIVE JURCR: He would. And they would
16 call him Actually, he dealt more with just the Chamber at
17 that time. And 1 had to answer the calls coming from them,
18
19 were you conside:edllike a co-chairperson or anything like
20 | that?
21 ] A PROSPECTIVE JUROR: No.
| MR- BOSTER: ow—long didthis committee wo
23 ' last?
24 l A PROSPECTIVE JUROR A coupie Mo
25 MR. BOSLER: Any reason why you didn't mention
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i 1 that when the judge was asking general questions about
E 2 thingsthat micht affect your fairness?
% 3 A PROSPECTIVE JURCR: I don't think it will.
4 MR. BOSLER: You stated on your jury
5 questionnaire, I'1l ¢quote you, I think I'm correct, if the
3 accused is guilty of such a crime, I feel he should be
7 punished accordingly.
8
S MR. BOSLER: Something you remember writing
10 downt on your questionmaire?
11 A PROSPECTIVE JURCR: Yes.
12 MR. BOSLER: And Lhen the questionnalres are
13 given to you by the Jury Commissioner?
14 A PROSPECTIVE JURCR: Yes.
15 MR. BOSLER: You're told to £i1l them out, turn
16 them in when you're done?
17 A PROSPECTIVE JURCR: Right.
18 "JMRLBDSLER;DidyQufeelalntcfpr&ssure;mL
18 you while you were filling out the questionnaire?
20 A PROSPECTIVE JUROR: Not really
21 MR. BOSLER: How about today, do you kind of
22 feel, speaking in front of a group, it's a little bit more |
23 pressure?
24 A-PROSPECTIVE-JUROR:—Yes-
25 " MR. BOSLER: I want to talk to you about what
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: 1 you mean, if a person commits such_a crime they should be
E 2 punished accordingly. You've heard the litany of questions
§ 3 ad nauseam that I've proposed or posed to jurors., Just to
4 be Cclear, we're only talking about first degree murder. You
5 understand that?
6 A PROSPECTIVE JURCR: Yes.
7 MR. BOSLER: Is that what you mean when you say
8 that if a person commits this --
8 A PROSPECTIVE JURCR: Under all the
10 circumstances that involve the case, if it comes to that
11 point, I believe that he should be punished by death.
12 MR. BOSLER: And ! just have to clarify this.
13 You have a first degree murder. TIs that what you mean if
14 it's g first degr
15 be death?
16 A PROSPECTIVE JUROR: Well, according to the
17 circumstances, yes..
18 i i
19 police officer who is killed in the commission of a robbery,
20 7
21 nationality issue, and whose body is damaged or mutilated
22 ; ;
23 want you to talk about.
25

MR. BOSILER: And in that type of case do you
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2
. 1 think the death penalty is always warranted?
E 2 A PROSPECTIVE JURORT No.
ﬁ 3 MR. BOSLER: So you think under those
4 circumstances there would be reason to consider other
5 penalties?
6 JUROR : ve to weligh a
7 the evidence and go from there.
8 MR. BOSLER: And if I could talk to you, do you
9 remember what the District Attorney and the Court explained
10 to you about mitigation and aggravation?
11 A PROSPECTIVE JUROR: Yes.
12 MR. BOSLER: You understand that no matter how
13 much aggravation you find, the law says life is always an
14 option?
15 A PROSPECTIVE JUROR: Right.
16 MR. BOSLER: Life imprisonment?
17 A PROSPECTIVE JUROR: Right.
18 MR. ROSLER: Tn the way you think, T just know
19 ] your gquotation from your questionnaire, when you make this
20 | - ofound, don't know how to de be this, but when you
21 ‘ make this decision whether someone lives or dies, are you
22 | ng-to consider in your decision-making proce hing
23 l like whether the person who committed the offense suffered
24 I from=a mental illness?
25 ] A PRCSPECTIVE JURCR: Yes.

il
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Q 1 MR. BOSLER: When you decide how this scheme of
= 5
E Z
n
o 3
4
5 MR, BOSLER: Would the use of alcohol or drugs
(9] near the time oI the event be something you would consider
7 in your decision-making process?
8 A PROSPECTIVE JUROR: Yes.
9 MR. BOSLER: Something like the age of the
10 accused, is that something you would consider?
11 A PROSPECTIVE JUROR: Yes.
12 MR. BOSLER: Kneowing that you are a member of,
13 you at least participated in this committee to raise money
14 for the Sullivan family, any reascn I should be worried
15 about your impartiality, your ability to sit through this
16 trial?
17 A PROSPECTIVE JURCR: No.
18
19 A PROSPECTIVE JUROR: No.
20 MR, BOSLER: Ms. Martin, you put in gyour
21 questionnaire that you favor the death penalty?
22 A PROSPECTZVE JUROR: Yes
23 MR. BOSLER: You didn't say strongly, you just
>4 PEEE 2 B RN 2 Bl
- § wr Gl L J_CI.‘-"UJ_GUJJ_I.’
25 A PROSPECTIVE JUROR: Yes,

il

SIERRA NEVADA REPORTERS (702) 329-6560

2IDCO0588




1] ]
-
5 414
. 1 MR, BOSLER: Why is that?
iy
2 2 : you kill & person an
n
o 3 the evidence and everything says that you're guilty.
4 MR. BOSLER: You think death is the next step?
5 " A PROSPECTIVE JUROR: If everything weighs out
() to that, yes. If it doesn't, then they might get something
7 else for punishment.
8 ME. BOSLER: You also wrote some things on your
8 questionnaire --
10 A PROSPECTIVE JUROR: Do vyou have to read it?
11 MR, BOSLER: If it makes you completely
12 uncomfortable, we can approach the bench.
13 A PROSPECTIVE JURCR: Yes, at this time it
14 would.
15 MR. BOSLER: That's exactly what's supposed to
16 happen
17 If we could approach, Your Honor.
18 THE COURT: Yes. Ms. Martin.
19 (Whereupon, a bench conference was held between
Conrt syl o seairnoes] anteide thae mrocorncas ~AF Fhes
\:‘U“J-L- L= g LWy UUULLDCJ—’ LA W | S pu B R ey [ i & i HLEDELS\'G LR L L~
20 Jury+}
21
22 : .
23 MR. BOSLER: If you could, do you remember
24
25 A PROSPECTIVE JUROR: Yes. Because what Itve

il
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2 1 l read on TV, I've read every newspaper article up until this
§ 2 |—date, and 3 WAy ormed-my—d OTt.
§ 3 ‘ MR. BOSLER: You also wrote that you couldn't
4 | ollowthe Cou s—instructions, and you said, quots,
5 } he's guilty, he should get the death penalty, which he is.”
o] | Do you remenhat ft' g that?
7 A PROSPECTIVE JUROR: Yes. I did. But now
8 that I've heard other stuff, it's that I don't really.
9 MR. BOSLER: You're uncomfortable about other
10 things. I'm nct going to mention these in front of the
11 jury.
1z A PROSPECTIVE JURCR: No, I hope you don't.
13 THE COURT: But go ahead. What were you going
14 tec say? 1 couldn't hear what you were saying.
15 A PROSPECTIVE JUROR: It depends on the
16 evidence, what else you guys have been saying, you have to
17 welgh the evidence and hear the evidence and everything.
18 But at the time when T filled this out it was like from what
19 I read in the paper, watched on TV and everything, I
20
21 cop, so he's guilty.
22 HE COURT: Now that you'wve participated in the
23 ‘ voir dire, do you believe that you would be able to wait and
. | hear the evidence as it's presented in court?
25 l A PROSFECTIVE JUROR:
|
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@ 1 court, yeah.
iy
c‘ ~y
2, 2
n
oy 3 still hold?
4 :
5 MR. BOSLER: I just wanted to put that part on
) the reccrd. 1 could question her. I'm not going to mention
7 her statement, but I can ask her what she wreote without
8 mentioning it. That's all T wanted to do.
9 " THE COURT: Do you have any other questions
10 with regard to this?
11 MR. STANTON: No, I don't have any questions.
12 THE CQURT: Thank you. You can go and sit
13 down.
14 A PROSPECTIVE JUROR: Can I go and hide first?
15 THE COURT: No.
16 (Whereupon, the following proceedings were held
in open court, in the presence of the jury.)
17
18
19 the concept of first degree murder cases, first degree
20 utomatically?
21 A PROSPECTIVE JUROR: Yes.
22
23
24
25 are you willing to consider a penalty of less than death?

i
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> 1 A PROSPECTIVE JURCR: Yes.
% 2 MR. BOSLER: Just briefly, in the grand sense
§ 3 of the scheme, whether someone lives or dies and what
] happers in a penalty phase, would it be part of your general
5 consideration —-- I guess that's fine —-— if you had evidence
b that the person was using alcohol or drugs at the time of
7 the offense?
8 A PROSPECTIVE JURCR: T might weigh that into
9 it. I'd weigh the other things into it. But alcohol,
10 drugs, that would be iffy.
11 MR. BOSLER: Any particular reason that's iffy
12 for you?
13 A PROSPECTIVE JUROR: Someone in my family is
14 lcohel,
15 MR. BOSLER: Have you noticed behaviorrchanges
16 “Hfﬁeh&m%aseéﬂipeﬂ%m&’—
17 MR, STANTON: Object to the question as being
18 Irrelevant:
19 THE COURT: Sustained.
20 MR. BOSLER: Just for the record; this Is not—
21 the Witherspoon/Whitt analysis.
22 THE COURT: 1 understard. Tharnk you.
23 MR. BOSLER: In this general scheme of deciding
24 this guestion, would you be able to consider evidence of
25 lack of a criminal history, violent or otherwise?
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> 1 A PROSPECTIVE JURCR: I'd consider it.
% 2 MR. BOSLER: The mental state of the person who
§ 3 committed the crime, would that be something you would
4 consicer?
5 A PROSPECTIVE JUROR: 1I'd consider it.
3] ME. BOSLER: Age of the accused a
7 consideration?
8 A PROSPECTIVE JURCOR: To some extent,
9 MR. BOSLER: There are no things you wouldn't
10 consider at all, those
11 your analysis?
12 A PROSPECTIVE JUROR: Yes, I'd consider them
13 ME. BOSLER: You are a delivery driver at this
14 point?
15 A PROSPECTIVE JUROR: Yes.
16
17
18
19
20 not for it.
21 MR. BOSLER: Don't run into them if you deliver
22
23 A PRCSPECTIVE JUROR: No, not really. 1 bypass
24 them on the street.
25

MR. BOSLER: Nothing about any relationship
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= 1 l with police or relatives that should cause me concern?
]
§ 2 i PROS PO B JUROR > o
o | )
2 3 } MR. BOSLER: Ms, Petrilak; is that right?
4 A PROGSDECY Wi JROR= N = alase
| .
5 l ME. BOSLER: Good afternoon, Ms. Petrilak. You
3] I ote i —vou Ty oue onmaire vou oy favo =
7 I death penalty?
8 1 A PROSPRCTTVR UROR T p dc.
9 } MR. BOSLER: Can you tell me a little bit about
16 ! that? How Iong have you held that view?
11 \ A PROSPECTIVE JURCR: As long as I can remember
12 | learning about the law and things out there in life.
13 ‘ MR. BOSLER: Any particular reason you've
14 | reached that opinion in your life?
15 A PROSPECTIVE JUROR: - Basically my family.
16 MR. BOSLER: Kind of like a family value passed
17 down?
18 A PROSPECTIVE JUROR: Yes.
19 MR. BOSLER: HAny particular reason you think
20 he death penal t wh feel it'
21 appropriate punishment for murder?
22 A PROSPECTIVE JUROR: If it's a wiclent crime,
23 then they shouldn't be able to live a life. They took what
24
25 MR. BOSLER: 1Is it kind of an eye for an eye
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" 1 type analysis for you?
% 2 AP i
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§ 3 MR, BOSLER: 1In the context of first degree
4 IO -
5 of first degree murders, do you feel that if somecne commits
& ?
7 A PROSPECTIVE JUROR: Uh-huh, yes.
8 : 7
9 cpinion you've had for quite some time, would that be safe
10 to-say?
11 A PROSPECTIVE JUROR: Yes.
12 MR, BOSLER: Moral decision you've made about
13 the way you feel about life?
14 .
15 MR. BOSLER: If you had this first degree
16 murder znd you alsc had factors I've already explained to
17 other jurors, the death of a police officer, you also have
18 in the commission of a robbery, you have the perceived
19 ethnicity of the deceased, and you have mutilation, damage
20 to the bedy after death, does that make your position
21 stronger that you think that's an automatic death penalty
22 case?
23 A PROSPECTIVE JUROR: I don't think the
24 nationality has anything to do with it. It's the nature of
25 the crime.
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E 1 MR. BOSLER: So even without the aggravating
5 2
o
g 3 punished by death?
4 .
= MR. BOSLER: You heard the Court explain the
6 . U
7 availsble for consideration in a capital case. Do you
8 er-that?
9 A PROSPECTIVE JUROR: Right.
11 those considerations aren't going to enter into your mind
12 —
13 A PROSPECTIVE JUROR: No, they wouldn't.
14 MR. BOSLER: 30 you wouldn't consider the other
15 options?
16 0.
17 MR. BOSLER: Anything I can say, anybody eslse
18 can say, that can change your view?
19 A PROSPECTIVE JUROR: HNa.
20 MR. BOSLER: 1'd make a Whitt challenge, Your
21 Honor,
22 THE COURT: Mr. Stanton.
23 MR. STANTON: Thank you, Your Honor.
24 Ms. Petrilak, I talked on a couple of
25

occasions, 1'm sure you were listening, about the doors
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i 1 | being opened and the consideration of evidehce, not to
o
= > ST SN T o NN SR G, PN Y < o
§ 2 —oomm o—vou-what veu going to do =& AT o
§ 3 1 aggravators Mr. Bosler was talking about, but whether or not
4 | vou would keep an open mind to Iisten to the evidence and
5 l consider it. Could you do that?
6 | A PROSEECTIVE [JROR ale Tk O,
7 ‘ MR. STANTON: You don't think you could?
3 | A PROSPECTIVE JUROR: HNo. I know I could
9 ‘ MR. STAﬁTON: You know you couldn't?
10 |  PROSP V ORCR: No.
11 MR. STANTON: No further questions. I would
12 not object to the motion.
13 THE. COURT: Ma'am, at the possibility of
14 mispronouncing your name, I'm not going te go there.
15 Thank you for your service. You're excused.
16 The clerk will call the name of ancther
17 petential jurcr.
18 THE CLERK: Kerry L. Humphries.
19 THE COURT: Ma'am, go ahead and have a seat and
20 t, please
21 A PROSPECTIVE JUROR: I've read it.
22 THE COURT: Have vou had a chance to read it? |
23 A PROSPECTIVE JUROR: I don't know anybody.
24 '
25 that list?
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. 1 A PROSPECTIVE JURCR: No, ma'am.
o
= 2 HE—CQUR Have—you—been—able—to-ned =
3 |
2 3 ‘ questions thus far?
4 i lle T 't ] -I-II=I oo
1
5 ‘ THE COURT: And would you have responded to any
6 | ) %) WL . =8 Yl L & e et s = wWiloLe TSN
7 \ A PROSPECTIVE JUROR: The only one would be
g | 3 do kmow Sergea Dernmnis Syfer 3
9 ‘ THE COURT: And is there anything about vyour
10 ] relationship with the retired sergeant that would cause you
11 ‘ difficulty serving as a fair and impartial juror in this
12 | case?
13 A PROSPECTIVE JURCR: No.
14 THE COURT: Were you able to hear Mr, Stanton's
15 questions?
16 A PROSPECTIVE JUROR: Yes.
17 THE COURT: Would you have responded to any of
183 those, the general questions?
19 A PROSPECTIVE JUROR:
20
21 A PROSPECTIVE JUROR: Well, the only thing is
22 ath penalty.
23 TEE COURT: So ycu think someone should explore
24 that with you?
25 A PROSPECTIVE JUROR: I guess it would be —
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2
M 1 yeah, go with Stanton, that I am for the death penalty.
E 2 lHLICUURT: Well, I'1l allow whoever wants to
§ 3 inquire. Mr. Stanton, do you want to proceed?
4 MR. STANTON: 7Yes. Thank you.
5 Mz, Humphries, the questionnaire that yod
b filled out In Apnril indicated emplo?ment that may have
7 changed since today. Has it changed since you filled it ocut
8 in April?
9 A PROSPECTIVE JUROR: Probably not. I don’'t
10 work.,
11 MR. STANTON: Prior te that were you employed
12 in what kind of occupation?
13 A PROSPECTIVE JURCR: Delivery driver.
14 | MR. STANTON: For what kind of company?
15 \ A PROSPECTIVE JURCR: Auto paint store.
16 1 MR ANTON: And M Humphrie ol indicated
17 l in your questionnaire that a relative of yours had had some
18 | agal problems here in Renos rela & Yal=\s an uncle?
19 l A PROSPECTIVE JUROR: Yes.
0 | MR ANTON s the anything about tha
21 I experience as you know it that causes you a preoblem with law
I enforcement?
23 ‘ A PROSPECTIVE JURCR: No.
24 l AR STANTON:— Did vou youruncle 2
25 ' treated fairly?
I
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: 1 A PROSPECTIVE JURCR: Yeah, T guess, with what
g 3 oy ] K

Y Z LIIE TdW Lo

=

§ 3 MR. STANTON: Was that here in Washoe County?

5 MR. STANTCN: Do you know what prosecuting

agency prosecuted him?

A PROSPECTIVE JUROR: He hasn't gone to trizl

yet. He's still incarcerated in Carscn City.

MR. STANTON: It would be through the Washoe

11 and it hasn't formally been disposed of?

12 A PROSPECTIVE JUROR: No.

13 MR. STANTON: Are you close fto your uncle?

14 A PROSPECTIVE JUROR: Yes.

15 MR. STANTON: Do you discuss or have you

10 l County District Attorney's Offlce as the prosecuting agency

16 discussed his case, his legal problems with him?

A PROSPECTIVE JUROR:

NO|

initially by the judge relative to your position on the

20 me what that i=s?

21 A PROSPECTIVE JUROR: I'm for it. I totally
22 believe in it.

23 MR. STANTON: Do ycu remember filling out the
24 o loemantal misot i Armrad o srhe el came E.H Iast ‘.Feek'!

T GMFHJ-C{E!‘:JLL'G-L o) LAV LNICE L LS wWliCLL o Nl A= 4

25 A PROSPECTIVE JUROR: Yes.
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2
. i MR. STANTON: D¢ you remember what your
E 2 response was to question number ten, the question about the
@ 3 death penalty?
4 : m pretty sure 1 pu
5 believe in it.
o MR. STANTON: Can I shoﬁ it to you to refresh
7 your memory?
8 A PROSPECTIVE JUROR: Sure,
9 MR. STANTON: May I approach?
10 THE COURT: Yes.
11 MR. STANTON: 1I'l1l show you page four, line
12 seven, question number ten.
13 | A PROSPECTIVE JUROR: 1 didn't reé.d it
14 correctly.
15 MR. STANTON: Can you tell me which one you
16 yould have answered o hose five opkions?
17 1 A PROSPECTIVE JUROR: I am in favor of capital
18 | punishmen 'm strong in favor of it as an
18 l appropriate -- the last one.
20 | MR, . ANTON he 13 one down here?
21 . A PROSPECTIVE JUROR: Yes,
22 | R ANTON: —No—further question
23 ‘ TEE COURT: Mr. Bosler.
24 | MR+ BOSLER: rank —you, You ONOT -
25

Ms. Humphries, how long have you strongly been
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i 1 dealing with the issues that we're now talking about in the
E 2 voilr dire.
§ 3 If the defendant is convicted of first degree
4 a prison term o
5 years with eligibility for parole beginning when a minimum
6 of 20 years has been served. This does not mean that the
7 defendant would be parocled after 20 years, but only that he
8 would be eligible for parole after that period of time;
9 or life imprisonment with the peossibility of
10 parcle is a sentence that is available. This sentence
11 provides that the defendant would be eligible for parole
12 after a pericd of 20 years. This does not mean that he
13 would be paroled after 20 years but only that helwould be
14 eligible for parcle after that periocd of time: .
15 or life imprisonment without the possibility of
16 parcle. This means exactly what it says, that the defendant
17 shall not be eligible for parole; .
18 | or death. If you sentence the defandant to
18 death, you must assume that the sentence will be carried
20 out.
21 The following factors are the only
22
23
24
25 commission or attempting to commit the crime of robbery with
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i 1 { the use of a deadly weapron; and/or the murder was committed
E 2 | hyv—the defenda upon & peace officer; ot e victim was
§ 3 l killed while engaged in the performance of his official
4 | apacity, and the defendan ew or reasocnably should have
5 I known the victim was a peace officer; and/or the murder
6 | involved torture or mutilation of the victim; and/or the
7 ‘ marder was committed by the defendant because of the actual
8 | and percelived race, color cor national origin of the victim.
9 l The State has the burden of proving beyond a
10 | reasonable doubt that an aggravating circumstance or
11 ‘ circumstances exist in this case. If you have a reasonable
12 | doubt as to the aggravating circumstance or circumstances in
13 } this case, or find a mitigating circumstance or
14 | circumstances are sufficient to outweigh the aggravating
15 ‘ circumstances that you have found, or for ény other reason
i6 decline Lo impose the death penalty, the defendant is
17 enlitled to a verdict of life imprisonment with or without
18
19 Nevada State Prison. And you will be required to specify
20 - i
21 possibility of parole.
22
23 any circumstances, even though the mitigating circumstance
24 is not sufficient to constitute a defense or reduce the —
25 degree of crime. The law never compels the imposition of
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= 1 1 the death penalty.
o
Q ? = - N =l -— 3} T - i T
2 2 | By o d-a OF 3 S AEava q
§ 3 ‘ circumstances have been proven beyond a reasonable doubt,
4 angd-even—i HO—& o o no Fic F1= Ay mitigating
|
5 ' circumstances exist, you are not required to return a
6 | FEeIraIc » e Ienrence O Ced = U 11153 PR LY R,
7 ) instead sentence the defendant to life in the Nevada State
v l 3 o Wi oY Wi O e 0 ibility of parclie or & ST
9 1 of 50 years in the Nevada State Prison.
160 | Counsel, you may contimie to ingquire.
11 \ MR. BOSLER: Your Honor, I think we would need
12 £6 apprCach the bench one more time.
13 “

14 {Whereupon, a bench conference was held among
Court and counsel as follows:)

15 MR. BOSLER: I guess this would be an

16 appropriate time to alsc instruct them about the weapons

17 cnhancement, that all those penalties would be doubled if

18 they were tc find the use of a deadly weapon, and how that

i3 would affect their view of the years. The term of years 1s

20 now 40 to a hundred instead of 50 to a hundred.

21 MR. STANTCN: This is not the time to do it

22 now, Your Honor.

23 THE COURT: We can handle that I think at the

ther or not vyou double a death ppna'll‘y,

25 you double the death penalty. It's not going tc make a

SIERRA NEVADA REPORTERS (773) 329-6560

2IDCO0426



N
& 252
=, |
5 1 { difference.
]
iy
= 2 YL BOSLER or people considering the te O
g |
ﬁ 3 l years, it would make a difference.
q | MR .—GREGORY uclge, i We are going O
5 ‘ instruct on the potential sentence, we would like them
6 | properlyinstructed so 3 ey know tha ey £ind at a
7 I deadly weapon was used, which they will find in this case,
8 | at it is a doubling of the sentence.
3 l And I apologize to the Court. The Court's
10 | ecretary only gave one copy to us, and wi Mr. Vanisi in
1l | between, and had I looked at it, .I would have brought it up
A | earlier. 1I'm sorry.
13 ‘ MR, GAMMICK: This is just voir dire, what is
14 I their opinion how They feel about the death penalty. That
15 ] is all we are questioning them about. If we are going to do
16 | 2 full-blown penalty phase at this time, we will redo
17 t everything we have been trying to do.
18 | MR. GREGCRY: We have started it. ILet's do it
19 ‘ right.
20 | MR. STANTCHN: Tt is not a cuestion of doing
21 l right or not. The issue we're addressing here is whether or
22 I not they are Whi O Witherspoon death and ife cuali 1 ng
23 l the jury. The issue of doubling up for weapons enhancement
24 [ n' going O Answe Che ques (1)
25 '

MR. GREGORY: We got into the other penalties.
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i 1 ‘ Since we did that, let's make it clear.
E 2 | HE COURT:  Bu can 't lave to ge 0
§ 3 l the other penalties. I can't tell them that death is the
4 | onlvoption: ave to be acourate;
5 ' I don't think it's a problem not to instruct on
6 | re—deadly weapon, A slo ink i going to be
7 l error. So I'm going to deny your request.
8 | MR, BOSLER: Your Honor, I think that my
9 ! position is that their ability to consider other potential
10 |  penalties, which would be penalties that are dcubled for
11 l weapons enhancement, is also part of the analysis of
12 | Witherspoon, Whitt. BSo for that reason, we would ask you Lo
13 } instruct.
14 | THE ‘COURT: If somebody says, I don't think
15 I that 20 years is encugh in prison, and therefore, I'm going
16 | to go with death, that may become relevant, but I don't see
17 ‘ it.
18 | MR. BOSIER: I don't know what they are
19 \ thinking in their minds. We just note an objection for the
20 record. That is fine
21 MR. STANTON: Your Honor, the question is
22 het : 1ife or deat] 13 i . i
23 what they are doing now is arguing what should be done at
24 .
25 THE COURT: I'm going to deny the request.
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- 1 (Whereupon, the following proceedings were held
ot in open court, in the presence of the jury
§ z panel}
o
4 THE COURTT Mr. Bosler, go ahead and inguire.
5 MR. BOSLER: Good merning, ladies and
6 gernt Temer.
7 THE PROSPECTIVE JURY: Good morning.
B MR. BOSLER: Did everybody kind of understand
g what the judge said earlier about the instructions, how the
10 system works?
11 Miss Ziler, we kind of left off yesterday with
12 an issue still kind of pregnant. The way things work, the
13 only time you would consider death ig if you actually found
14 a murder was a first degree murder. Are you comfortable
15 with that concept? |
16 A PROSPECTIVE JUROR: Yes,
17 MR. BOSLER: I understand from your answers
18
19
20
21 A PROSPECTIVE JUROR: Yes.
22 MR. BOSLER: And since we got a chance to talk
23 about it for a little while now, I get the impression that
24 is kind of a personal recent decision you have made?
25 A FROSPECTIVE JURCR: Not that recent, no.
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i 1 MR. BOSLER: 1Is this decision that is personal
E 2 to you based upoh your moral stance on these type -- on this
§ 3 particular issue?
4 es.
5 MR. BOSLER: That being said, is there anything
3 that T could tell you about the defendant that would change
7 that view? If you found that he was guilty of first degree
8 murder or found a person was guilty of first degree murder,
S is there anything I could tell you about that person tﬁat
10 would change your view?
11 A PROSPECTIVE JURCR: If vyou told me they were
12 the victim of an assault and the deceased was the assaultee,
13 that would be circumstances that put a different light on
14 it.
15 MR. BOSLER: 8o if it was a self-defense
16 situation, one person ended up dying =-
17 A PROSPECTIVE JUROR: Yes.
18 ME BOSIER . Aorain haese are aga ubtletie
19 ‘ A PROSPECTIVE JURCR: Yes.
20 l MR . BOSLER: old veouthes wouldn™t be the
21 ‘ type of case that would be a first deqgree murder case, and
20 | e wen b3 O @ degree murder case, premeditated
23 l marder, not one having defense, self-defense, defense of
24 | another person; is there anything = = ouldte yOu
25 ’ about a person that you would say, Well, this person doesn't

1
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i 1 deserve death?
E ? A-PROSPECTIVE JUROR: I can'*t honestly say yes
5 3 or no to that one.
4 | MR. BOSLER: You realize my problem.
5 ’ A PROSPECTIVE JURCR: You would have to tell
6 | ™, and I would make a Judgment at that time. But not
7 ; knowing, .I can'’t say.
g8 [ MR. BOSLER: That's fair. I appreciate your
9 | telling me that.
10 | What would you —- would it matter to you if
11 ‘ there was a mental illness involved, the person who
12 | committed the crime was suffering from a mental illness?
13 ‘ A PROSPECTIVE JURCR: Yes, but if they were
14 | suffering from mental illness, would they still be held ——
15 ‘ what 1is that? ~-- competent to stand trial?
1¢é f MR. BOSIFR: Assume tha hey would z
17 ' A PROSPECTIVE JURCR: That would be a different
18 I 1light, yes.
19 | MR. BOSLER: Why is that important, in your
20 | analysis?
21 I A PROSPECTIVE JUROR: Because it might be
22 I premeditated, but maybe their logic is out of whack. 2
23 i mental incapacity to make a rational judgment.
24 | MR BOSLER: —That's fair.Have you had any
25 ’ experience with people who were suffering from mental
|
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i 1 illnesses or mental defects, in your own life?
Pt
& 2 .
=
% 3 MR. BOSLER: Does that affect the way you lock
4
5 A PROSPECTIVE JURCR: I don't think so. They
6 weren't affected violently. They were not inflicting pain
7 on themselves or anybedy else.
g MR. BOSLER: And if you could, I don't mean
g ‘ to -—
10 | A PROSPECTIVE JUROR: No, that's fine.
11 I MR. BOSLER: -- intrude, if you could tell me
12 | Lhese people that you knew. Family,.friends?
13 ‘ A PROSPECTIVE JUROR: Yes, family.
14 | MR. BOSLER: What about something like use of
15 ‘ alcohol or drugs at the time the murder is cocmmitted? How
16 J| would that weigh upon yo iew of a penalty?
17 \ A PROSPECTIVE JURCR: I don't think that that
18 N would affect anything, because it's a conscious choice to
19 . take drugs and alcohol.
20 | MR. BOSLER: I agree with that. f
21 \ A PROSPECTIVE JURCR: So I would still hold
23 l MR. BOSLER: Do you have any experience of
25 1 under the influence of alcohol or known somebody who -~
|
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‘. 1 ' A PROSPECTIVE JUROR: Yeah, look at me when I'm
E I a = = y = = 0 - =Ia Y =1 = el L L
§ 3 ) and I can be a little flaky. Don't injure anybody but ——
4 | MR-—BOSLER: appreciate vyour sharing the
5 ’ How about somebody who maybe didn't have any experience with
& |.-a~. d—drugs—and eeffe WasS A b ronger
7 ‘ on them? Would that play into your analysis?
8 | PROSPECTIVE JURORT Possibly:
9 l MR. BOSLER: Can you tell me why it is a
10 | d STENCe TOW?
11 l A PROSPECTIVE JURCR: If it were like the first
12 | time getting drunk, it might, but there's so much
13 } information out there of the hazards of substance abuse,
T4 | that's still a conscious cholice on their part to do it
15 anyway .
1o MR. BOSLER: So for scmeone who I think drank
17 before, gets drunk before, to you that's not really a
18 mitigating factor because they have had an experience with
19 alcohol?
20 A PROSPECTIVE JUROR: No, and I'd probably
21 still feel the same way if it were my son or daughter. They
22 know the hazard
23 need to pay the consequences, whatever that may be.
24 MR. BOSLER: What about something like a person }
25 whe commits a first degree mirder but has really no other
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2. 1 ‘ criminal history, has not been in trouble with the law? How
% 2 | does that weigh on your decision of what type of penalty
o
% 3 l they sheuld face?
4 | L PROSPECTIVE JUROR: S Comes ou
5 ‘ that it is a first degree premeditated?
6 . ) ;
6 | MK, : .
7 A PROSPECTIVE JURCR: I don't think that would
B | ANQ oD 0
9 1 MR. BOSLER: If you could, why would a lack of
10 ! criminal -history not be an imports acto or you?
11 A PROSPECTIVE JUROR: Because chances are that
12 there is a history, that it's just never shown up, never
13 been caught before.
14 MR, BOSLER: It's & chance we have all done
15 something, we have never been caught.
16 A PROSPECTIVE JUROR: This 1s correct. 7This
17 may be the first time somebody has gotten caught for it.
18 Wife keaters do it for years before they get caught. So
19 there may be no criminal history, but that deesn't mean that
20 there hasn't been a crime committed.
21 MR. BOSLER: Fair enough. I think we got those
22 facts out in this little jury pool, sometimes those events
23 happen and no cne ever finds out about it. But if you were
24 given something, instruction by the Court that you are not
25 supposed to speculate on whether people have done things,
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i 1 i never got caught for it, but simply look at it like you have
§ 2 heard before, the evidence presented in court, and you don't |
@
§ 3 find significan= criminal history, are you still saying -
4 and I know this is a long question - are you still saying |
5 that doesn't figure in your analysis? Because you kncw that
& | hey may have done something and have not been caught, you
7 4 don't really care about that issue?
8 | PROSPECH UROCE o wWay eel A A
9 ‘ moment, no, it wouldn't make a difference. But I have never
10 |~ beer, inthe situation, s0 3 one 7t YOU 3
11 i woulldn't change my mind.
12 | M, BOSLER: L right. 5o 1f T put you in
13 1 that situation right now, what you're saying is that you'd
14 t have to wait and see what kind of evidence came forward
15 \ before vou'd decide?
16 | A PROSPECTIVE JURCR: Yeah, I think I would.
17 ‘ But the way I feel personally, it wouldn't welgh. Something
18 | may come out during the trial that maybe I might change my
19 thinking a bit.
20 MR. BOSLER: You make things very difficult for
21 the lawyers if you say that. Because it's really your
22 personal feelings, everybody's personal feelings. That is
23 all that matters. There is no right answer, wrong answer.
24
25

MR. BOSLER: 1If vyou have personal feelings that
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5 1 maybe say that you know Miss Smith, Mr. Brown, they are not
= |
Q 3 ‘ jury trials, other things you can do. What I'm trying to
4 | gt hose personal feelings because I need to get some
5 | ideas
[ | A PROSE ' ROR T 3 2] =
7 | MR. BOSLER: Miss Ziler, if you were given
: | nformation—as to lack o tgnifica iminag istory, the
9 ‘ way you think --
10 } PROSPECTIVE JURCR: T BOTTY?
11 ' MR. BOSLER: 1If you are given information about
12 | 2 lack of a significant criminal history, as you sit now,
13 I with your personal makeup, everything that's happened to
14 ] you, your life experiences, you don't think that's scmething
15 l you would consider as a mitigating factor?
16 A PROSPECTIVE JUROR: That would be difficult
17 to do,
18 MR. BOSLER: And why?
19 A PROSPECTIVE JURCR: Well, vou can't unlearn
20 experiernce.
21 u MR, BOSLER: I agree.
22 A PROSPECTIVE JURCR: So it would be difficult
23 to not realize in the back of your mind that this is still
24 ssibl Th
25 talking to you. How well you can ignore it is a different
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= l
= 1 l story.
]
iy
= 2 MR. BOSLER: How well do you think youn could — |} —
2 |
% 3 ] ignore it, unlearn it?
4 l - '-'-e I F T -lwl.e’ =="  1OTIE W IO,
5 | MR. BOSLER: Well, if you could, think about
6 | 7 = RpLe B SOoMe OTIe 11 - L o F L) . WL O] ke )
7 ) visit with you again about this issue if you don't mind.
8 | 2! DROSPRCTTVE -'565 Tha = : ~
9 ‘ MR. BOSLER: Miss Patch, I see you back there.
10 I You worked for e Sherifft's Departme or a 1i e while?
11 I A PROSPECTIVE JUROR: Yes,
12 | MR. BOSLER: Your husband is currently a deputy
13 L sheriff?
T4 | A PROSPECTIVE JUROR: Yes.
15 MR. BOSLER: I kind of fear, I have this
16 feeling that ir a case involving the death of a police
17 officer, that that would affect your, not only view of the
18 trial, but would affect your view of what penalty would be
19 approprlate, What do you think about that?
20 A PROSPECTIVE JUROR: I disagree with vou.
21 MR. BOSLER: And why do you disagree?
22 A PROSPECTIVE OR: B wan
23 to look at the evidence and base it on the facts of the case
24 and go from there, with law in mind
25

MR. BOSLER: Hopefully ~--
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L. 1 I A PROSPECTTVE JUROR: What's right and wrong.
o
E ? Hi= AERISE o =3Si= = r1e =% Wi ' LW, I- “=,_ 1147
= |
& 3 ‘ husband is not here. He's not telling me what to think. He
o
4 hever -does.—What else do vou war O KNOW?
|
5 MR. BOSLER: Well, you have heard another
) person say, this other person has a relation to the law
7 enforcement, and that person said, you know, I can't put it
8 cause my relation does this type of
9 work, I see them in the same situation, and that is always
10 going to be churning in my mind when I sit on this type of
11 case. Do you feel the same way or different?
12 A PROSPLRCTIVE JUROR: Different. It could
13 happen to anybody, but anything can happen to anybody at any
14 glven day. We don't know when ——
15 MR. BOSLER: Unfortunately, that is true.
16 A PROSPECTIVE JUROR: -- we're going to go.
17 MR. BOSLER: So you don't share those feelings
18 that that other person had?
19 A PROSPECTIVE JUROR: Not in that way, no.
20
21 that you have neutral -- your stance is neutral on the death
22 penalty.
23 A PROSPECTIVE JUROR: Yes.
24
’ 25 A PROSPECTIVE JUROR: Yes.
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: 1 ‘ MR. BOSLER: What about an offense -- we're
g 2 | 5 : deq ard oW, & Ca vou—found
g 3 l was first degree murder, premeditated, and this person not
4——|I—only killed a police officer like we spoke about; but had
5 ‘ done it in the commission of another crime? What type of
0 | Suriighmen 10 you i L WOULd D2 dPPprop iate LI AT ols{s
7 ! circumstances?
8 | A PROSPECTIVE [UROE = Wd IRgytie =1 in a
9 " crime and somebody -- I don't see it as being preameditated
10 ! exactly. You would have to prove that it was, he knew he
11 ’ was going to also kill somebody at the time that he was
12 ] cormmrtting that crime.
13 ‘ MK. BOSLER: Assume that the reason the person
14 | is killed is In order to complete the crime. So in that
15 ) sense, there's a level of premeditation or design.
16 A PROSPECTIVE JUROR: 1It's a leve.. It's not
17 quite the same, I don't think, as setting out to actually
18. kill somebody and do the crime, you know, complete a
19 different crime.
20
21
22
23 A PROSPECTIVE JUROR: Yes.
24
25 kind of like a law school analysis; this is what they teach
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i 1 us in law school - further assume that you have this offense
= 2
=, < 7
g 3 another crime, and that the officer was targeted for this
4
5 national corigirn. How does that affect your analysis?
6 . T 7 3 e form
7 of the guestion. Counsel is now interjecting facts of the
8 ' i it is an improper guestion because he is
9 asking for what this juror will decide in the penalty phase
10 without hearing any of the evidence.
11 THE COURT: I'm going to sustain the objection.
12 1 don't tThink 1t is necessary to delve into her
13 predisposition one way or another with regard te death.
14 MR. BOSLER: That is a pretty general
15 statement, Your Honor.
16 THE COURT: Well, T don't want to get inte a
17 lot unless you want to approach the bench and we can have a
18 discussion about it. But T don't think -- I'm going to
19 sustain the objection. If you want more of a discussion,
20 roach
21 MR, BOSLER: That is probably going to be
22
23 THE COURT: Okay. Approéch.
24 |
25
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=, |

5 1 { MR. BOSLER: Your Honor, I think we kind of

o

= 2 had this discussion ea e ha he yiaw o atnto

3 |

'y 3 l aggravators and potential mitigators is clearly what Morgan
4 /S = ay HecaesSSary O &—{nia catiomnof -

| _

5 ‘ jury. And we had this discussion where vou asked me what
6 | pe—of aggravato was qgoing tota abott saidthe
7 ‘ ones that are alleged, because ctherwise it does not make
8 [ ctL1Y SISO W, = - ] =189 L] AVALD ] LI e = ]
S ' If someone tells me based upon the four
10 | aggravators, ey would always vote fo e death penalty,
11 I then they are Morgan excludable. I can't see how I reach
12 | that point without asking them about the four aggravators.
13 ] MR. STANTON: Well, first of all, that's —
14 | unless counsel can cite to a more specific portion of that
15 ‘ case, that case doesn't stand for the proposition that he's
16 | stating. First of all, it has never been held that during a
17 . voir cdire selection in a capital case, that counsel can ask
18 | whether or not all the aggravators that exist in the case,
19 ‘ would you vote for the death penalty. Because the big
20 i question is nonsensical. Of course they could because that
21 l is what the law allows them to do.
22 ] In addition, the question that has not been put |
23 1 in context is whether a consideration of all the evidence,
24 I the mitigation and he aggravation o he evidence hiat*
25 ’ presented to them, then would they fairly consider death or
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M 1 life, all the sentencing options. That's the appropriate
iy
§ 2 question that the law allows to life arnd death gqualify.
Iy
o 3 The form of the guestion is what's
4 objecticnable, Mr. Bosler, the way he's doing it. You can't
5 ask them: In this case, if you found that he had killed a
b police officer, in the commission of a robbery, because he
i was white, would you vote for the death penalty? That's an
8 unfair question.
9 THE COURT: I sustained it because of the form
10 of the question.
11 (Whereupon, the following proceedings were held
in open court, in the presence of the jury.)
iz
13 MR. BOSLER: I apologize, Miss Patch. You have
14 heard the Court instruct you earlier that death is never
15 required under the law.
16 X
17 MR. BOSLER: No matter how many aggravators you
18 found, even if you found nothing that mitigated the offense,
19 you can still say, I'm not going teo vote for death. Do you
20 tnderstand that?
21 A PROSPECTIVE JUROR: Right.
27 = . 7
23 do you understand that there is still the possibility of
24
25 A PROSPECTIVE JURCR: Yes,.
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B
: 1 MR. BOSLER: Maybe I could pose a questicn a
E Z different way. ZAssume that everything I told you was true
g 3 about the events of the murder. Is there things in your
i mind that would mitigate any potential sentence and put an
5 idea in your mind, no, this person deserves a sentence of
6 less than death?
7 A PROSPECTIVE JUROR: Can you repeat the
8 guestion?
S MR. BOSLER: We have already talked about a
10 fact circumstance where murder is committed under —— certain
11 other things happened during the murder. In your mind, can
12 you think ¢f facts that would be presented that would tell
13 you even though all this stuff is happening, that the
14 offense is mitigated, it is lessened, there is a reason fo
15 ‘ a lesser penalty? I talked to —
16 | HE COURT: That's a question mark; right?
17 ‘ MR. BOSLER: Just to help her a little bit, I
18 || talked to Miss Ziler about that
1% ! THE COURT: I'm getting confused. 8o if that's
20 || the question, let's give her a chance to answer it, and if
21 she doesn't answer it, you can elaborate further.
22 Did-youunderstand what his cquestion was?
23 A PROSPECTIVE JUROR: I think I do. If there
24
25 be sentenced to one of the three sentences, would I consider
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i 1 i any of the others other than the death sentence? Yes.
h _
= 2 AT rrr™y - R B oy EEET-- R o
§ 2 F R. BOSLER: —And my ne que 0
% 3 l THE COURT: Your answer was what?
A PROSPECTIVE JUROR: My answer is ves-
5 MR. BOSLER: What type of things would you want
6 to hear?
7 A PROSPECTIVE JURCR: What type of things?
8 . is
9 an improper question.
10 THE COURT: Sustained.
11 MR. BOSLER: Where we left off, a lack of
12 significant criminal history, would that be something you'd
13 considexr?
14 A PROSPECTIVE JURCR: Yes.
15 MR. BOSLER: How about a person who is
16 suffering from some mental illness, mental defect?
17 A PROSPECTIVE JURCR: Yes.
18 MR. BOSLER: And why do you think those two
19 things are important?
20
21 answers negatively, I'll let you inguire, but she says
22 she'l? consider it I think that js safficient for your
23 determination at this stage. Certainly sufficient for my
24 determination.
25 MR. BOSLER: Your Honor, seeing as I'm going to
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. pick the people from the jury, I think that I'm asking
% 2 really the basis for her opinion.
% 3 THE COURT: Mr. Bosler, you're gone.
B 4 MR. BOSLER: T1'l]l note an objection for the
5 I record, not allowing me sufficient voir dire.
6 THE COQURT: It is noted.
7 MR. BOSLER: You talked about I believe it was
8 th
9 alcohol usage. 1Is that something you'd consider as
10 nt?
11 A PROSPECTIVE JURCR: Mitigating.
12 MR. BOSLER: And why? You seem to have some
13 trouble with that issue.
14 | MR ANTON: cur Honor, I'm going to objec
15 | again. The statutory definition of aggravating factors and
16 | I ng factors is alreadv determined by 2 Lac ature
17 I of this state.
18 ! HE —COURT: do wal Dea g obje oS .
19 Counsel approach, please.
20 (Whereupon, a bench conference was held among
Court and counsel as followsr)
21
27 i: Once again, Your Honor, I obiject
23 to the form of the qﬁestion- Counsel is attempting to
24 indoctrinate this jury in making a commitment to what they
25 believe are mitigating evidence, which is improper, number
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i 1 i one; number two, what would they consider to be mitigating
Pt
= o e e g s et et e o .
§ 2 [ cl ase, eobje o o e—fo of the
'§ 3 ’ question and attempting to indoctrinate the jury to some
4 | commitment in the case.
5 ‘ MR. BOSLER: And I totally disagree, Your
6 | Honor. ) asking 1 ey would consider it, no a
7 l they are going to bind themselves one way or the other; and
8 |  in fact, intoxication is a defense under Nevada law and
9 i should be considered as mitigation. If a juror says, I
10 |  would always consider intoxication as an aggravator, T think
11 I have a valid basis to try and exclude that jurcr. Unless
12 I ask them how they feel aboubt it, I'll never know Lhat
13 issue.
14 MR. STANTON: If I'm reading his statement
15 correctly, intoxication is a defense under Nevada law and
16 should be considered as mitigation. What is the legal basis
17 for that statement?
18 | MR. BOSIER: We something that is a defense
19 } shoulan't be censidered as an aggravator., Common sense.
20 | THE CQURT: Okay. Mr. Bosler, I think we have
21 ‘ a difference of opinion, a strong difference of opiniocn of
22 W what is appropriate questioning and what is no 'm going
23 to sustain the State's objection.
24 If a jurcr answers a questiocn that I will not
25 consider as mitigation, something that vyou want them to
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i 1 ‘ consider, I will reconsider if you approach the bench and
g 3 ' further. Otherwise I'1]1 not allow the inquiry as it is
4 | going now:
5 ‘ I sustained two cbjections. You have argued
& Wi e 3 e bench, you have argued with me on the record,
7 and I'm encouraging you not to argue with me on the record
8 in frent of the jury.
9 MR. BOSLER: All right.
10 | THE COURT: TIf you want to approach, you have
11 l an opportunity to approach. We'll have every discussion on
12 | the record. But do not argue with ﬁe in front of Lhe jury.
13 ‘ It is not in your client's best interests.
14 | ME. BOSLER: Your Honor, if I might. Will the
15 ! Court give me some guidance then? Am I allowed to talk
16 | about aggravators and mitigators, or no?
17 ‘ THE COURT: The aggravators, the conly
18 | aggravators that may be considered are the ones tha aad
19 ' If you want to ask a question: Are you going to consider
20 I other things in aggravation, beyond what the Court has
21 instructed you you can consider, you can ask that cquestion.
22 And then we'll see what goes.
23 But you are going way beyond what is
24
25 inappropriate. 1It's very difficult for me to preguess, but
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i 1 what you are doing is you are saying to me, Judge, tell me
o
§ 2 | ha ~an say and can' 5 n vague terms, and then we
g 3 l tell you you can do it and then vou form the question
4 | inappropriately.
5 ‘ You can't ask this jury to prejudge the case.
6 | Ot —Car =li'!" T ) RS o (2l iratio Wi o SLEAY,
7 ‘ facts as to what the potential penalty is that they are
8 I goi ; ovote for.,  You may qualify am as jurors in thi
9 case in a manner that you may exclude people who will never
10 consider mitigation of any kind and will always vote for the
11 death penalty. That's the purpose of this inquiry. And you
12 have to keep your questions in that regard.
13 MR. BOSLER: All right. And I'd like the
14 recorc to reflect T have always used the word "consider™
15 when I have asked jurors both about aggravation and
16 mitigation. Sc I'm not asking them to commit.
17 MR. STANTON: Mr, Bosler, ~- and I'm directing
18 these comments to the Court -- the appropriate questions
12 regarding mitigation, there are the ones that are |
20 specifically articulated in the statute. So counsel could
21 ask a question, these are -- and you can even pick out which
22
23 mitigation evidence. Would you consider them as evidence in
24 the sentencing phase?
25

Then the residual mitigation provision of the
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= 1 | statute, any other case, you can ask the question: Would
o
= 0 ~onside othe WakBate heslides the ones have {us qlven
= I
% 3 1 you in mitigation in determining a sentence. That is the
4 Drober e Falall Not—3 sTe hem: Tha doc vou conside
!
5 \ mitigation?
o 3 JUJRT: agree with Mr. Bosle
|
7 1 MR. BOSLER: You agree with Mr. Stanton. You
8 l <Te ] " - =i > ?
8 l THE COURT: Mr. Stanton.
) l R. BOSLER: krew better,
11 } THE COURT: 1 agree with you occasionally,
12 r. Bosler.
13 (Whereupon, the following proceedings were held
in open court, in the presence of the jury.)
1d
15 THE COURT: OQbjection is sustained.
16 MR. BOSLER: Miss Patch, we have heard some
17 digcuszion about aggravators, mitigators, mitigators like
18 lack ¢f criminal history, a mitigator by statute, someone
19 suffering from a severe mental defect or illness.
20 Is there any other factors that you would
21 coensider as factors that would mitigate a first degree
22 murder to the extent the death penalty wouldn't be
23 warranted?
24 jection for the reasons stated
25 at. side bar.
SIERRA NEVADZ REPORTERS (775) 329-6560
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2
p 1 THE COURT: Sustained.
% 2 MR. BOSLER: Miss Patch, if you consider a
Q 3 first degree murder with the aggravators I listed - you have
4 heard the Court mention them - a first degree murder that is
5 comuitted in the course of a robbery; a first degree murder
6 that is committed upon a police officer, upon someone who
7 the other person should know 1s a peace officer; a first
g degree murder is committed upon a perscon because of their
9 perceived race or national origin; and a first degree murder
10 that allegedly involves mutilation of the dead person, under
11 those circumstances, are you still willing to consider a
12 penalty less than death?
13 A PROSPECTIVE JURCR: Weighing all the
14 evidence, yes
15 MR. BOSLER: Weighing all the evidence.
17 | MR, BOSLER: Thank you very much, Miss Patch.
18 1 & ennedy; —you 53 Fa ou attended O =t
19 | Sullivan's funeral as part of the honor guard?
oy | A PROSE VE-JUROR: Yes, sirs
21 1 MR. BOSLER: Were you invited or did you
22 voturtteer?
23 A PROSPECTIVE JUROR: 1 belong to the honor
24 wWays
25

collectively attend funerals of police officers and the fire
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E 1 department.
% 2 MR. BOSLER: When the call comes in, the honor |} =
g 3 guard reports to whatever event?
4 A
5 MR. BOSLER: How long have you belonged to that
6 honoxr gquard?
7 A PROSPECTIVE JUROR: Six years.
8
9 Officer Sullivan?
10 . 7
11 fighters that knew him from one of the other fire
12 departmentss
13 MR. BOSLER: Is this something you guys kind of
14 ?
15 A PROSPECTIVE JUROR: No. We try to -- I think
16 there was so ' i icular
17 call that day, but we have a duty not to relinquish
18 information about the c¢all and try to keep that code of
19 silence amongst ourselves.
20 MR. BOSLER: I didn't know that. How do you
21 feel about, with your relationship with police officers,
22 because they are kind ¢f involved in your daily work and you
23 know friends who may have known Mr. Sullivan, how do you
24 feel about judging a case where his death is the issue and
25 someone else's life may ultimately be an issue?
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s 1 A PROSPECTIVE JUROR: 1 feel comfortable with
=
2, 2 it.
iy
Fy 3 MR. BOSLER: And why is that?
4 A PROSPECTIVE JUROR: You know, just in my
5 profession, I have to deal with a lot ¢f life and death
6 situwations as it is; and you know, it's just something I'm
7 trying to do, and I just feel comfortable being put in that
8 position.
9 MR. BOSLER: So you think you have a little bit
10 more professicnal preparation for this type of thing?
11 A PROSPECTIVE JURQR: Yes.
12 :
13 of case, a first degree murder case, where you find that the
14 killing was done with those four statutory aggravators —- |
15 I'1l say them agaln i1f you need me to, otherwise I'1ll try to
16 l Save—-some e ————you ] NoSe—Fou statutory aggravators,
17 l can you consider -- would there be any information that
1_]_8 | oL i L 1= - ] = = Sy Wy = o L) ol Y [ 1= — PLE
19 I going to raise an objection.
20 i Hould—vou consider a =sentence =Es than des
21 l even if you found those four aggravators?
22 I PROSPECTIVE JURORT Ye3.
23 I MR, BOSLER: Would things like the mental state
24 | 0 e person who did the murder, would that be important?
25 A PROSPECTIVE JUROR: Yes, T think it's

SIERRA NEVADA REPORTERS (775} 329-6560

2IDCO0452



=
% I 278
i 1 ‘ critical information. I'd have to hear it, but again, I
§ 3 ‘ MR. BOSLER: Drug and alcohol usage?
4 | i RUOSPECTIVE UROR® FveryChing vou <a
5 ‘ imagine.
6 | MR. BOSLER: So pretty much everything could be
7 consideread?
8 A PROSPECTIVE JURCR: Yes.
9 I MR. BOSLER: But you are willing to sort that
10 stuff out to decide what role it plays?
11 A PROSPECTIVE JUROR: Yes.,
12 MR. BOSLER: Let's talk about your special
13 experiences as a fire fighter. I guess you have occasion to
14 deal with intoxicated people?
i5 A PROSPECTIVE JURCOR: Yes. Like I said,
16 everything, intoxicated people, people taking drugs, violent
17 crimes. 90 percent of our calls are medical emergencies.
18 MR. BOSLER: Does the fire department -- T
19 imagine they give you some special training in like dealing
20 with people who are on drugs or alcohol and learning how to {
21 recogﬁize those symptoms?
272 I =
23 MR. BOSLER: Do you think that kind of gives
24 you a spacial life experience to draw from in this type cof
25 case?
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3
2. 1 A PROSPECTIVE JUROR: Yes,
% 2 MR. BOSLER: If I could, Shaylene, getting back
g 3 [[ to you, you have heard some of the earlier questions; right?
] 4 L know that you especially have familial legal
5 ‘ relationships, people involved in law enforcement. And you
6 | earlier expressed that Fhink the word was nsed ,
7 ! pushed you towards death and kind of figured in vyour
8 | analysis
9 l In a case — and this is a first degree murder
10 | case — in a case where vou found tha 3-not-only ~q
11 ’ degree murder but it is the murder of a police office:, do
12 | you thin he appropriate -ai ~v—tsdeath
13 I A PROSPECTIVE JUROR: Yes.
14 | MR- —BOSLER: —2and why, if you could:
15 ' A PROSPECTIVE JURCR: Cénsequences for your
16 i actions:
17 ' MR. BOSLER: Is it an eye for an eye or -Zust
18 | this is the first degree murder and police officer idea?
19 ‘ A PROSPECTIVE JURCR: BAll of it.
20 MR. BOSLER: ‘And how long have you felt this
21 way"?
22 i A PROSPECTIVE JUROR: Since I was an adult,
23 since I was old enough to figure things out.
24 MR. BOSLER: And vyou are still pfettv youny, to
25 me. If you tell me how long that's been.
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. 1 ‘ A PROSPECTIVE JUROR: I don't know. Fifteen
% 2 | ears, I guess
§ 3 l MR. BOSLER: Fifteen years? Is this something
4 you have given a certain amount of thoug
5 l A PROSPECTIVE JUROR: Yeah.
6 | MR. BOSLER: And a reasoned moral decision you
7 ‘ have made, this is the way you lock at life?
8 | PROSPECTIVE JURORT Yes.
] | MR. BOSLER: That being said, can you think of
10 | anything that T could tell you or that could be presented in
11 1 a first degree murder of a police officer that would
12 ] COnvince you to impose a sentence of less than death?
13 I A PROSPECTIVE JUROR: No.
14 | MR. BOSLER: This is also taking into
15 ‘ consideration the Judge told you several times she is going
15 I to instruct you how you are supposed to analyze things, how
17 b you arc supposed to weigh aggravators, mitigators, how you
18 | are supposed to debate a little, all those thirgs being
19 ‘ said, this is how you feel about first degree murder, police
20 || officer involved? There is no right or wrong
21 ‘ A PROSPECTIVE JURCR: Yes.
22 | MR. BO R appreciate your hones make
23 ' a chalienge, Ycur Honor.
24 ] MR, STANTON: Counse can we have 2 aide ba
25 l 80 I can make a speaking objection?
|
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i 1 THE COURT: Okay.
E 2 (Whereupon; a bench conference was held among
4 | I
5 l Mr. Bosler's motion for the following reasons. His question
G | and S—arnswer o s Iror doe ake her excludable:
7 ‘ The basis of the juror finding that the death of a pcolice
8 ] of ficer 1 e verformance of a duty is a statutory
9 l aggravator. She could find death penalty would be the
10 | verdict that she gives in this case is not in violation of
11 ! the law and certainly doesn't make her excludable under any
12 | Supreme Court decision that I'm aware of.
13 l MR. BOSLER: What she said, Your Honor, is
14 under the circumstances she's not going to consider
15 mitigation.
16 | THE COURT: You didn’'t actually ask her if she
17 I would consider mitigation or if she would even locok at
18 I mitigating factors and consider them. You asked her if she
19 1 could think of anything that would change her mind. I think
20 | there is a difference The jurcrs aren't responsible for
21 ‘ putting on your client's case in voir dire.
22 | ME . BO R 2 O Can now ask her abo
23 I mitigation?
24 | HE COURT: We here's never been a aquestion
25 1 that you couldn't ask. Would you consider? As Mr. Stanton
|
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= 1 I told you, and I agreed, you can goc through mitigation that
]
= > tute. Yo : suld vou conside
E = I - el Rl | el . ke tA Sy F WL § e -~ — F
ﬁ 3 ‘ would you look at this? It doesn't matter what the result
4 iss
|
5 l MR. STANTON: If it's okay with the Court, if
4] ] e—cesTitoning goes where Fhanke = ii'i m—going —to
7 l ask to ask specific questions of this jurer and I'11 --
8 | THE COURET e O O & rig OW
S ‘ because he made the motion and you are traversing it.
10 | {Whereupon, the following proceedings were held
in open court, in the presernce of the jury
11 ‘ panel. )
12
13 THE COURT: Mr. Stanton, you may inquire.
14 MR. STANTON: Thank you, Your Honor.
15 Miss Grate, counsel's question about an
16 aggravator about killing a police officer, you all know now
17 as a matter of law in the State of Necvada that is an
18 aggravating circumstance that permits the death penalty as
19 Il being an option. The question ultimately that I want to
20 question you about is whether or not the fact this case
21 involves the murder of Sergeant Sullivan, whether that would
22 | ose your mind as a juror in this case when you deliberate
23 the penalty phase of this trial, would it close your mind to
24 l AY other options or evidence pursuan » e Co '
25 instruction that you follow?
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L. 1 ‘ A PROSPECTIVE JURCR: Yeah, yeah. I mean, yes.
% 2 ] MR . STANTOM: es, i qould ose-—your-ming?
5 3 ‘ A PROSPECTIVE JUROR: Yeah.
4 MR ANTON: Lot me a ot bR e BrOcee
| - : .
5 ‘ in a penalty phase is that the State, like in the gquilt
2 | phase, bea he burden of proof; and in a capital murde
7 ‘ case, it is a proof beyond a reasonable doubt that
8 l aggravating circumstances, four i Tsrarticula as5e,
9 ‘ the jury doesn't find beyond a reascnable doubt the State
10 | as Provern any o = aggravators, death is not an optien.
11 ‘ So the first decision is for the jury to
12 | determine whether or no aggravating circumatances have been
i3 ‘ proven beyond a reasonable doubt, and if it has, then they
14 | <an go to the next stage in the analysis, and that is to
15 l determine whether or not any mitigating evidence exists.
16 I Mr. Bosler has mentioned some of those.
17 ' After that, the jury must determince whether or
18 I not the aggravating factors outweigh the mitigating factors,
15 if any, in this case, Only if the aggravating factors
20 outweigh the mitigating is death an option.
21 The next stage is considering all that, you are
22 now at the point, assuming this hypothetical, the jury has |
23 found aggravating circumstances, found them beyond a
24 reasonable doubt and they outweigh the mitigating, the next |
25

analysis comes, and that is the jury can still decide any of
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2 1 \ the punishments, four in this case, that are available.
2 2 [ —Pea : Ju dto be found.
g 3 | So th.e question now, Miss Grate, is knowing a
4 | e bitmore how s proce qoes ~= . Bosler asked
5 ‘ you the question about death of a police officer. Is it
6 | you opinion © our personality and character - and
7 understand that you have relations with law enforcement -
8 that if you were a juror back in there, you'd say, I'm
9 sorry, he killed a police officer, that's the end of the
10 mnt ana in my mind there is only cne punishment and that is
i1 the death penalty, because, and for no other reason, he
12 killed a police officer? Is that how you would deliberate?
13 A PROSPECTIVE JURCR: Well, if all the
14 aggravating circumstances were nore?
15 MR. STANTON: No, I want to focus strictly now
16 on your view about law enforcement and the fact that a
17 police officer was killed. Are you the Lype of persen that,
18 lookirg inside yourself, that if you were back in that jury |
19 room deliberating the punishment in this case, that you
20 would sit there and say, Took, he killed a police officer, |
21 that is the end of the hunt, I'm not going to listen to any
22 other evidence, I'm not going to listen to the imstructions |
23 of law, that's it for me?
24
25 yeah, because of how I feel.
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A PROSPECTIVE JURCR: No, I wouldn't shut my
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. 1 MR. STANTON: You would not consider or keep an
= ,
2 2
= . .
- 3 the instructions of law?
4 A PROSPECTIVE JUROR: Well, yeah, I would keep
5 an open mind, the evidence and the instructions of law, but
6 | that's my nature to go towards the death penalty. That's
7 ' just my --
8 | MR. STANTCN: I understand that. The one thing
9 L that counsel, myself and Mr. Bosler cannot do is try and get
10 | a2 commitment from you right now as to what you are going to
11 l do in this case. The question is: Can you keep an open
12 | mind?
13 l A PROSPECTIVE JUROR: Yes.
14 | MR. STANTON: Whether the fact that you may be
15 ‘ leaning towards a particular punishment one way or another,
3 I he death pena . i fe Obviou i e conl
17 ‘ aggravator was killing a police officer, that could be a
13 | death penalty case
19 ' Sa in this case it's not whether it leans you
20 | kY 1S 3 arh = itla =T ar= - __= lqlv . P ] ) £
21 ] or not you will shut your mind cut to consider other
l . aeRce oG SESS O oAl " whethe o [oC—YOU OLd
r [
23 ‘ shut your mind to the instructions of law, that is that
24 | equires vou toconsider other evidence-
25 l
|
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o 1 1 mind to the law, and I would definitely keep an open nind to
% 2 | the evidence
E 3 [ MR. STANTON: Thank you. For those reasons, I
i ) ] averse M RO oy’ motion
] | ould 3 S Bo otio
5 THE COURT: You may continue your inoquiry. At
6 ! his e, your motion denied
7 | MR. BOSLER: Miss Grate, if you could, killing
8 | apo ice officer, 5 —whenwoutd you—think tha e
9 death penalty was inappropriate for killing a police
10 officer?
11 A PROSPECTIVE JUROR: Was not appropriate?
12 MR BOSLERT Yes.
13 A PROSPECTIVE JUROR: Never. I mean, that's of
14 anyone really, not just a police officer. Of course, I
15 den't have all the facts vyet, you know.
16 MR. BOSLER: I appreciate you saylng that you
17 fiant to reserve your decision until you get those facts.
18 But in a certain way, we need to have a little information
19 before that happens., If I'm hearing you correctly, I
20 thought that you had said that it's killing a police
21 ll officer, for you it is a death penalty case.
22 A PROSPECTIVE JUROR: In this case.
23 MR. BOSLER: 1In this case? Why do you say
24 that?
25
|
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E 1 the limited information that I have. What he said about
Pt
s 2 | keeping your open mind, you know., Like aid, I don't have
% 3 ‘ the big picture yet. But from what I know right at this
4 | —moment, that's where I stand.
5 ‘ MR. BOSLER: All right. Fair enough. And
& | mavhe get—a chance toask vouaboutwhat vor koow 1nm 3
7 ‘ little wnile.
8 | d—of brings me back to ground one.  You
9 have killing of a police officer, this case. Let's assume a
10 hypothetical case.
i1 A person kills a police officer., Later it is
12 I shown in this hypothetical case that the murder was
13 committed in the course of a robbery, taking of property,
14 | and the mufder was committed because of the murderer’s
i5 l perceived, the way he perceived the victim because of his
16 | race or national origin. We have another factor in this
17 ’ hypothetical case that the body of the deceased is damaged
18 | to the extent that it was torture or mutilation.
12 ‘ Those circumstances, is there a situation where
20 | ou would consider a penalty of less than death?
21 ‘ A PROSPECTIVE JUROR: I'd have to say no.
22 ! MR. BOSIER: A igh AN know that vou
23 ’ are trying to be open-minded as you sit here. You are
24 | ing to he fai ou_are trying to be unbiased
25 Krowing that those things are supposed to
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i 1 happen, you are supposed toc be cpen-minded, the Court is
E 2 £ you would
§ 3 actually consider a penalty of less than death under those
4 circumstances?
5 A PROSPECTIVE JUROR: Under those, what you
6 just gave me right now?
7 MR. BOSLER: Theose four circumstances.
g A PROSPECTIVE JUROR: No, I could not.
S MR. BOSLER: Let me go toc the next step. Is
10 there information I could give you if you found this first
11 degree murder, those four circumstances, is there
12 information I c¢ould give you that would make vou think,
13 well, hold on, even though I find these four aggravating
14 circumstances, there is something that lessens this offense
15 and I can consider a different penalty?
16 i : ' r what that
17 would be.
18 MR. BOSLER: Something like if there was a
19 mental defect or mental illness.
20 v : 7
2% reasons stated at side bar,
22 : .
23 MR. BOSLER: If there was a statutory mitigator
25 person, in determining a punishmeht, is that something vyou'd
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2. 1 I consider in this fact pattern with these four aggravators?
g 2 A PROSEECTIVE JUROR:  Bu hey ommitEed
| |
% 3 l the murder.
| MR. BOSLER: n—thi ltuation, ves.
5 I A PROSPECTIVE JUROR: Tt still happened.
& | MR. BOSLER: n-this situation, ves.
7 l MR. STANTON: Your Honor, I object to the form
8 o he—guestion. ame reaso ated a ide bar.
9 1 THE COURT: We use certain words differently
10 | an what peopls may p e common meaning to. So 1 don
11 I know what the question is. The way the questicn was formed
12 ! from a legal sensc, we are asking if you will consider, look
13 ‘ at, think about, this mitigator.
T4 | IT you 100k ét it as a common layperson might
15 l look at this question, the form of it seems to be implying
16 [ what will you do, what will your decision be.
17 ‘ Mr. Bosler may not ask you what your decision
18 | will be. You may not make a decision. I tell you at every
1% l break, you may not form or express a decision, an ultimate
20 |  opinion as to the decision that will be reached.
21 } But his question is appropriate if it's
22 understood that he'’s asking you: Will vou look at this,
23 will you consider it? ©Not what your decision will be, but
24 will vou look at it?
25 A PROSPECTIVE JUROR: Yes.
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E: 1 THE COURT: So if that's the way and meaning of
% 2 the question, 1 will allow the juror to answer.
% 3 MR. BOSLER: Cbjection overruled?
n
4 | TH= COURT: TI+t' 1stained so cf and
5 1 overruled sort of.
G | MR. BOSLER: hank yo QO Hono
7 l THE COURT: You are welcome.
8 | Did you understand the question?
9 ‘ A PROSPECTIVE JUROR: Yes, and yes, I would
10 | ook at the information. '3 no & ould close my
11 mind and not lock at anything. OCbviously I need to make an
12 ‘ nformed decision when Ao make ; decision.
13 MR. BOSLER: Would you consider mental illness?
14 .
15 A PROSPECTIVE JURCR: You said, would I lock at
16 it?
17 MR. BOSLER: Consider it, look at it.
18 : es.
19 MR. BOSLER: Would you consider whether —-— what
20 other factors? I can probably 1ist 50 things that I would
21 offer you.. What other things would you consider?
22 MR. STANTON: OCbjection, improper question.
23 THE COURT: Sustained. You can ask her
24 || specific things you want to find out if she wilil look at.
25 You can't inguire of the jury to come up with their own
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. 1 ideas.
]
iy
= 2 MR. BOSLER; Will the Court allow me then to
E
iy 3 pose things that would fall into nonstatutory mitigators?
[ b
4 HE- COURT: you have go cmetning oY Fwiws
|
5 l you want the jury to think about.
6 ME-—BOSERER: ! caca—1i e—b rore—abou
|
7 1 the law,.
8 I = JraRTAT [ ] - . ! [} f - = - o Y| it
9 1 things are aggravating circumstances. If you find first
10 1 QACgree nrdaery, you nd—ore o Qre O ose agygravating
11 l circumstances, it can be a death penalty case.
12 | Same ook, couple pages later, says these
13 l things are statutory mitigators. If you find, the jury
i I would find these things, it is a lesser burden of prootf,
15 l these things could be considered as reasons to impose a
16 | penalty less than death. They are mitigators.
17 ‘ Also on that page, the very bottom, there is a
18 I number that says any other factor the jury may consider. So
19 the law allows you to lcok at anything, in the whole world,
20 that you think is something about Siaosi Vanisi, something
21 about his childhood, his life, anything like that, that's
22 sahethinq you can conslder.
23 A PROSPECTIVE JUROR: Yes.
24 ME. BOSLER:
25 weighing stuff. Something like whether Mr. Vanisi was or
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2
o 1 what this perscn, hypothetical person, was strongly involwved
o
§ 2 in the church. Is that something you would consider?
% 3 MR, STANTON: Objection. The proper gquestion
4 15 whether or not they would consider other mitigating
5 evidence, not getting the jurcor to commit what 1s a
b mitigating evidence. That is improper.
7 THE COURT: That's what we have said at all the
8 side bars, Mr. Bosler. ©She said already she'll consider
9 several mitigating --
10 MR. BOSLER: Statutory mitigakors.
11 THE COURT: Yes. So I don't understand where
12 you want to go here.
13 MR. BOSLER: I don't want to argue with the
14 Court. Can we approach?
15 THE COURT: If you are going to repeat what you
14 already told me, T will sustain the objection If you have
17 something new, we will apprcach.
18 MR. BOSLER: I was going to ask for guidance
1% from the Court.
20
21 (Whereupon, a bench conference was held among
22
23 MR. BOSLER: As I understand it, I can't ask a
24 vague question about, would you consider other things as
25 mitigation, nonstatutory mitigators, and I'm not allowed to
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i 1 1 pose to the juror things that I would believe would be
% 2 | nonstatutory mitigato And T'm at _a lo i an't
@
% 3 l pose the question: What would you consider, what things are
4 | i mportan O yO hat aren't statuto mitigators? and
5 | can't create them myself.
o | HE COURT: Mr_  BRosle Jou- lost me.
7 ; MR. STANTON: 1I'd just like to say, Mr. Bosler,
8 did vou attend the Natien A ~11 e g
8 | o2 d ational Judicis S s
9 before we started this trial, you indicated that you
() ! - =t L | [e—INd i'— a1 d & ecqe sSaminar orn T Ced
11 ‘ penalty; correct?
12 | MR BOSLER:  Yos- isgoing to be 3
13 ‘ insult?
i4 MR, GREGORY: Is this goling to get ugly here?
15 Quit cranking it up, David. Let me -~
16 MR. STANTON: We are, because [l'm getting
17 pissed off bhecause of him tryving to indoctrinate the jury in
18 this case.
15 You know, the law is clear. You cannot get
20 jurcrs to commit what is mitigating evidence. So your
21 question was, the last question you posed: What in your
22 mind would be mitigating evidence? And then vou say: Would
23 going to church be mitigating evidence? You can't do that.
24 MR. BOSLER: If I can't ask them to speculate
25 about what they would consider as mitigating evidence and
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i 1 l then I'm also not allowed to ask them about things they may
% 3 l MR. STANTON: The question you can ask, just
4 | e e State can ask, is: Would you consider mitigating
5 ‘ evidence that's presented?
) | You have already told them that there is a
7 statute that provides anything else can be considered
g mitigating evidence. Anything under the sun. 5o you ask
9 the jury: Would that, as an instruction of law, would you
10 consider all types ¢of evidence in mitigation?
11 MR, BOSLER: This is where it gets more detail
12 oriented. If I offer a nonstatutory mitigator as my
13 client's --
14 THE COURT: The problem here is you want to
15 Il find out from each of the jurors whether or not they will
16 consider the mitigators that you want to put on. And that's
17 where I think you are going, and you can't do thal.
18 ‘ MR . BO R is a 1i c hit more refined
19 ' than that, Your Honor. I think if T was to in my case offer
20 | - nonstatuto mitigator and if a jurcr said, No 'm no
21 l going to consider that as a mitigator, it is not important
22 B to me, then that would provide a basis for Mr. Vanisi to at
23
24
25 may want to know to use his peremptory challenges. Maybe
l SIEFRA NEVADA REPORTERS {773} 323-6560
SA00296

2IDCO0469




=
%. 295
B
: 1 that is where we're kind of not crossing lines here.
E 2 aw dcesn't permit you in
§ 3 exercising your peremptory challenge to inquire into
4 anything that you may want. You may want to ask someone his
5 political philesophy. That deoesn't mean that gives you a
6 Tegal right in voir dire to ask some questions abouf what
7 their political philosophy to render your peremptory as more
B intelligent.
9 The law permits certain questions to be asked
10 relative to the death penalty, and committing jurors to what
11 is mitigating evidence is not one of them.
12 THE COURT: I think there are other ways to
13 find out if people consider church important. But church is
14 a very ticklish question, and religion is no
15 unless it's -- it's very unusual that we go into people's
16 religious preferences or anything like that
17 MR. BOSLER: I'm not asking them their
i8 religious preferences
19 THE COURT: I understand. But I think that the
20
21
22 to-hew they will rule-and how they will vote in a verdict;
23 and I'm not going to allow that. The objection is geing to
24 be sustained:
25

MKE. GREGCRY: I want to undersgstand, So the
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o 1 1 Court has indicated that specific aggravators can be
o
= 2
3 |
5 3 l
4 HE—COUR 3d 3ie Sis OuE—al gi=
|
5 ’ statutery mitigators. 1 already said that. I have allowed
6 FOB—tE0—a e abtubterv—m gqators. = alsoallow—vou
|
7 l to ask if they will consider any other mitigation evidence
8 | that—vyou present
9 ‘ I will not allow you to ask the jury specific
10 | cquestions 3 o IS vou wa &l o conside
11 l MR. BOSLER: Note my objection for the record.
12 MR, GREGORY: Thank you, Judge.
13 (Whereupon, the following proceedings were held
in open court, in the presence of the jury
14 panel.)
15
1% MR. BOSLER: Difficult process even for the
17 lawyers.
18 Miss Grate, in your questionnaire, you wrote
19 that you can't be falr, and I think that is the
20 guestionnaire you got after you were told what case you were
21 going to be asked to be a juror on. You wrote that you
22 couldn't be fair. Do you remember saying that?
23 A PROSPECTIVE JURCR: Not really but okay. I
24 believe that I said it. Okay?
25

MP.. BOSLER: What makes you think that you
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) 1 could be fair now? What in your mind has changed? Because
S 2
@
§ 3 less biased I become or something.
4 A PROSPECTIVE JURCR: The more information I
5 receive. I mean, the information I have is from what I have
6 i—seen—on-TV and what was—in the questionnaire.—So frem that ———
7 information, obviocusly I'm going to have an opinion based on
3 thatinformation:.
9 MR. BOSLER: And why do you think now that a
10
11 A PROSPECTIVE JUROR: I don't know that I am.
12 T know that there's more information being revealed that T
13 didn't know. And again, like I said, I can keep an open
14 mind as to informaticon. When someone tells me something, I
15 can logically put it together and, you know, believe that
16 information.
17 MR. BOSLER: I don't mean to imply that vyou are
18 not geing to be able to do that. If I could, 1I'11 move on.
19 Miss Minassian, is that the correct
20 pronunciation?
21 A PROSPECTIVE JUROR: Yes, it is.
22 MHR. BOSLER: You said in your guestionnaire
23 that you stronc¢ly favor the death penalty.
24 A PROSPECTIVE JUROR: Yes.
25 MR. BOSLER: And why is that?

SIERRA NEVADA REPORTERS (775) 329-6560

2IDCO0472



wn
3 299
i 1 A PROSPECTTVE JUROR: Well, in a rare instance.
o
S 2
=
ﬁ 3 honest with you. But I think in rare instances, ves.
4 MR, BOSLER: I couldn't hear.
5 A PROSPECTIVE JUROR: In a rare instance, yes.
6 No remorse, something willfully done, absolutely.
7 MR. BOSLER: Remorse, and I'm sorry?
8 : Somecne is found guilty
9 of first deqree murder, premeditated, preplanned, ves, I
10 kbelieve 1n it,
11 MR. BOSLER: You believe in the death penalty?
12 A PROSPECTIVE JUROR: Yes.
13 N MR. BOSLER: Miss Minassian, you know we're
14 talking about first degree murder.
15 L PROSPECTIVE JUROR: Correct.
16 MR. BOSLER: So we're not talking about
17 self-defense, manslaughter, anything like Lhal, drunken
18 driving accident, nothing like that. Are vou tellingme -- §
1¢9 if this is your cpinion, that's fine -- are you telling me
20 that it's first degree murder, for you, you think the death |
21 penalty is the appropriate penalty?
22 A PROSPECTIVE JURCR: Well, I'd have to
23 consider all the evidence. I feel I can be open-minded to
24
25
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E. 1 I MR. BOSLER: Those are the magic words. What
% 2 | about a fi degree murder where it's not on irst degree
§ 3 ‘ murder, not only premeditated murder, it is the murder
4 | involving the killing of a police officer?
5 ‘ A PROSPECTIVE JUROR: I still feel the same
6 | ' could weigh the evidence, follo he Court”'
7 I instruction and try to consider those factors.
8 | MR-—BOSLER:—Unfortunately, s—three step
9 ‘ further, the killing of a pclice officer, commission of a
10 | obbery, due to perceived nationality, & matilation o <
11 ‘ dead body. Does that ¢hange the waf you feel about your
12 | Fiew o rrst deqree murder and penalty?
13 A PROSPECTIVE JUROR: No.
14 MR, BOSLERT Would you be willing to consider
15 in a hypothetical situation - I'm not asking you to commit -
16 in @ hypothetical situation, will you consider evidence
17 regarding the mental health or whether the person involved
18 was suffering from mental illness?
19 A PROSPECTIVE JUROR: Yes, I cculd consider
20 that.
21 MR. BOSLER: What about something like lack of
22 a significant c¢riminal history?
23 A PROSPECTIVE JUROR: I would consider that
24 also.
25

MR. BOSLER: Something like the age of the
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i 1 ‘ defendant, youthful person as opposed to an older person?
§ 3 i also.
4 | MR. BOSLER: Use of alcohol, drugs, something
5 ‘ you would be willing to consider?
6 | A PROSP V URCR: Yes, m willing to
7 ‘ consider that.
8 MR. BOSLER: S0 you are at least willing to
9 listen to other evidence?
10 A PROSPECTIVE JURCR: Absolutely.
11_ l MR. BOSLER: Before you decide what punishment
1z ] is approvriate?
13 1 A PROSPECTIVE JURQOR: Yes.
14 [ MR. BOSLER: The concept that even if you found
15 I all the aggravators and no mitigators, you would still have
16 |  an opportunity to vote for a penalty of less than death, do
17 ‘ you find that concept troubling?
18 | A PROSP /E_JURCR: N
19 ‘ MR, BOSLER: Why is that?
20 | A PROSPECTIVE JUROR: Well, I would, like1 |
21 . say, 1'd like to consider all the evidence and the way it is
22 | nresented ollo ule e Cou L = ¥ Of, Qo "
23 ‘ able to do that. Be open-minded and try to do the right
24 thing
25 MR. BOSLER: I appreciate you saying that.
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5 1 ' Thank you for your cander.
% 2 | M =ride atl siels VO ne—death
§ 3 } penalty?
4 | A PROSPECTIVE JURCR: e Facta aha hat,
5 ’ yes.
6 | R.—BO R ot wrote some other informatio
7 I on your questionnaire, and T didn't see you raise your hand
8 curing—a tot—of the T atwe OrT 1 curt . You wrote
9 on your questionnaire that you knew Officer Sullivan?
10
11 occasions, yes.
12 MR. BOSLER: If you could, what type of
13 occasions were those?
14 A PROSPECTIVE JUROR: We do a lot of flooring
15 work up at the university, did a lot of night work so we
16 don't disturb classes during the day, and he comes around
17 and checks on the buildings to make sure everything iz okay.
18 MR. BOSLER: Have you actually had words with
19 Mr. Sullivan?
20 A PROSPECTIVE JUROR: Yes.
21 MR. BOSLER: Is there a reason why you didn't
22
23 cne of the parties inveolved?
24 A PROSPECTIVE JUROR: That guestion got
25 byrassed past me.
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3 1 t MR. BOSLER: Well, having been involved at the
| '
ﬁ 3 ; how do you feel about sitting on a case where his death is
4 [ i ssue and scmeone’ o may be-anissue, £oo, Someone
5 ' else's life?
6 A—PROSP VE—JUROR just— knew himas =z
7 person. It is not going to affect my decision on whether he
8 was an officer or somebody else. I don't know a lot about |
9 bim. T just talked to him job wise. I don't know his
16 personal demcaror.
11 MR. BOSLER: 2ll right. How long have you been
12 strongly in favor of the death penalty?
13 A PROSPECTIVE JURCR: As long as I can
14 remember, If the facts show that it's that way, I go that
15 way. But I could consider a lesser charge also.
16 MR. BOSLER: I appreciate your honesty,
17 Mr. Grider.
18 So what you are telling me is that even though
1s you know Mr. Sullivan, and even in a case involving his
20 death, you feel you could be fair?
21 A PROSPECTIVE JUROR: Yeah.
22
23 your questionnaire that I have a concern about, You came
24 out an ! '
25

A PROSPECTIVE JUROR: Yes, I am.
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= |
o 1 ' MR. BOSLER: Do you remember saying that?
o
E 2 A PROSFPER /1 JUEREOR 2 > Clo
= | )
§ 3 1 MR. BOSLER: 2nything that you have changed
4 l your mind about that statement?
5 l A PROSPECTIVE JUROR: If vyou remember my
[ = 4e ,!,_gl AT .4 i ' al=Tai1hi=f= =Y= i ko ' = T RO
| |
7 | anymore because everything is favored towards minorities.
z MR . BOSLER+ And-—voun-had-a ertain-phw =
I
9 ‘ altercation with a minor.
10 A PROSDPRC] 7] FUROR e e
11 MR. BOSLER: So you are saying that you still
12 feel—this prejudiceinvyour mind against minorities?
13 A PROSPECTIVE JURCR: Yes, I do.
14 .
15 or all minorities?
H Y particular. O
17 them.
18 MR, BOSLER: All of them. All minorities. So
19 if I teld you that Siaosi Vanisi is a minority, that he is a
20 Tongan, very small minority, even in our own community, I
21 guess it necessarily follows that you would be prejudiced.
22 A PROSPECTIVE JUROR: Not towards my decision
23 based on the facts of the case.
24 ME. BOSLER: Can vou explain that to me? You
25

are preiudiced towards all minorities, why is your prejudice
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i 1 l less if he is charged with killing a white person?
E 2 ] A PROSPECTIVE JURORT I'm preijudiced about how
§ 3 ] they are treated as to us, how they get all the breaks and
4 ] all that. T mean, there's all black colonies, there is no
5 l white colonies.
] | That 1s how I'm prejudiced. I'm not prejudiced
7 ' against each and every minority as a person.
B8 | ME. BOSLER: So it is classes you are
9 ‘ prejuciced. What is your familiarity with Tongans?
10 | A PROSPECTIVE JUROR: Never had any.
11 i‘ MR. BOSLER: Never known anybody like that?
12 | Nothirg anythirg about their social history or cultural
13 ‘ history? _
14 | A PROSPECTIVE JUROR: {Shakes head negative
15 l MR. BOSLER: Ever met any Tongans at the
16 | _university?
17 1 A PROSPECTIVE JURCR: No, I haven't.
18 | MR. BOSLER: Deces it concern you that based
19 } upcn your ideas — I'm not saying they are wrong, we're all
20 || entitled to our own opinions. That is what the United
21 l States is about.
22 | Nos cncern you—that after you wrote that,
23 ‘ I'm prejudiced against minorities, the defendant being a
24 || minority, that the accused is someone you knew, at leas
25 talked with who was white, you're saying race, does it
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E 1 concern you that all of those things are going to be played
% 2 out in the next couple weeks? |
@
& 3 A PROSPECTIVE JUROR: No, not at all. I would
fa
5 MR. BOSLER: All right. Thank you, Mr. Grider.
6 Miss Bell, if I could, you also wrote in your
7 I guestionnaire that you strongly favor the death penalty.
8 A PROSPECTIVE JUROR:T Uh=huh
9 MR. BOSLER: How long have you had that?
10 : ong as 1 can
11 remember. Don't ask me my age.
12 MR. BOCSLER: So sate to say it's more than five
i3 years?
14 A PROSPECTIVE JURCR: Yes, That would be & safe
15 assumption.
16 MR. BOSLER: Have you discussed this with
17 menmbers of your family, or with other pecple?
18 A PROSPECTIVE JUROR: Through the years, ves.
19 MR. BOSLER: Has this -always, since you can
20 remember, this has always been your view toward
21 punishment, you strongly favor it?
22 A PROSPECTIVE JURCR: As long as it's pretty
23 well cut and dried, there's no questions, there's no gray
24
25 MR. BOSLER: And if you could explain gray
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i 1 { areas. In the law there is gray areas.
o
= > N DRACTD n TR R e 3 e e ey 3 1em
§ 2 | 2 s J JRCOR: n—ta g-abou 2
§ 3 1 somebody goes out, buys a gun, walks up, looks at vou,
4 | coesr i ke you and o0 zou,; U dead o Yo spot, and
5 i there's 50 witnesses that watched him do it.
6 ] MR, BOSLER 3G 3 case where BT E "
7 factual issues for you, I mean, if it was videotaped and
8 things 1ike that ==
9 A PROSPECTIVE JUROR: I would have to listen to
10 the evidence and come up with my Own.
11 MR. BOSLER: Well, let's get back to your
12 hypothetical. You sald we're talking about death penalty.
i3 You said in a situation where it's cut and dried, black and
14 white, is that the type of case that you think is
15 appropriate for the death penalty?
16 A PROSPECTIVE JURCR: Yes.
17 MR. BOSLER: And I don't want te belabor this.
18 We're talking about first degree murder. That's the first
ig thing going on. If you found beyond a reasonaple doubt that
20 hink
21 that that's the type of case the death penalty is warranted?
22 A PROSPECTIVE JUROR: Yes. But that doesn't
23 I mean I'm not open to other ideas or other suggestions.
24 Until I hear everything that's going on or until I know |
25 everything about the facts, I can't really make an opinion
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= 1 Or a statement.
o
= >
5 £~
% 3 question. What if it is first degree murder involving again
A
5 A PROSPECTIVE JUROR: I would feel the same way
6 1 e o i a3 of—a 1o &0 cer o
? | involving the death of you or involving the death of the
B I JeT SITIAT =) o =,
S ‘ MR. BOSLER: And why is that?
10 ' A PROSPECTIVE JUROR: Because I feel life is
11 l precious, and I think if someone is goes cut and
12 | deiiberately mirders someboedy, they deserve the death
13 ‘ penalty.
14 | ME. BOSLER: That is what I'm trying te get at.
15 A PROSPECTIVE JURCR: I don't think it has to
16 do with being a police cofficer or lawyer or judge or just
17 grocery store clerk.
18 MR. BOSLER: Attorney?
18 A PROSPECTIVE JURCR: That, too. My boss, a
20 teacher.
21 MR. BOSLER: I don't mean to make light of
22
23
24
25 penalty case. But then I hear you say, well, I'm not going
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i 1 ‘ to stand by that because I want to say I can listen to other
o
§ 2 | stuff. Do you see?
§ 3 ‘ A PROSPECTIVE JUROR: No. If it's a first
4 I degree—mirder where the personr deliberately agoes out and
5 l does it, I believe it is a death penalty case. I'm not
6 | SAYINg z definitely would vote for = dea penaity.
7 l I'm saying I would listen to the other options, weigh them
8 ] agai othe ircumstances that may or mdy not come out.
g ‘ MR. BOSLER: Well, let's talk about a
10 [ hypothetical situation. Hopefully the jurcrs can understand
11 ' why I have to do this one person at a time.
12 Let's suppose this hypothetical situation,.you
13 have this premeditated, deliberate, willful, unlawful, first
14 degree murder. You also have it is a murder committed upon
15 g peace officer. You alsec have the officer was killed in
16 the commission of a robbery. You also have that the officer
17 was killed because of the defendant's perception about his
18 race, origin, nationality. You also have this other thing
19 about the body of the officer being damaged, mutilated in
20 the killing. That type of case
21 Is that not the type of case where you think
22 hat if & hose things are happening, then automatica
23 ‘ it is a death penalty case?
24 | A PROSPECTIVE JUROR: ou have to prove that
25 l all those things are hapﬁening. I have to honéstly kelieve
|
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3 1 ‘ that all those things did in fact happen.
E 2 ME . BOSIER: And an't ask vou to commi o
3 |
% 3 l only to get your view of this. Putting in your mind those
4 | hings are sa ed, they have been proven.
5 ] A PROSPECTIVE JUROR: Then T would listen to
6 | tha he—Judge—instructedmeto do-
7 ' MR. BOSLER: And follow the instructions?
8 A PROSPRCTIVE JUROR Uri~hth . nbeolutaly.
9 MR. BOSLER: Is there anything that I could
10 you
11 or you have this situation, this murder, all those
12 circumstances that T spoke of, if you heard cvidence
13 involving a mental illness, mental defect in the accused,
14 would 1t pPe something you'd be willing to consider?
15 A PROSPECTIVE JUROR: Absolutely.
16 MR. BOSLER: Consider a penalty less than
17 death?
18 A PROSPECTIVE JUROR: Yes.
15 MR. BOSLER: How about something like this
20 accused has a lack of significant criminal history?
21 A PROSPECTIVE JURCR: It would be something
22
23 MR. BOSLER: Would it sway you one way or
24 another?
2% A PROSPECTIVE JUROR: I can't say if it would
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E 1 sSway me one way or another. T can't answer that.
% 2 MR. BOSLER: How about use of alcchol or drugs?
@
§ 3 A PROSPECTIVE JURCR: Once again, I would have

4

5 she says.

& MR. BOSLER: Can you think, without telling me,

7 can you think of other things, other than the things C

8

9 to Jjudge somebody whether they live or die, that might be

10 7

11 anything?

12 CTIVR < :

13 MR. BOSLER: That is as far as T can’go.

15 that one, did you?

16 MR, BOSLER: If you can think of things, you

17 can consider them. That is what I want to know.

18 I'1ll move down.

18 Mr. Sheahan, you said that you knew one of the

20 I officers we saw on the list?

21 A PROSPECTIVE JUROR: No, I knew one of the

22 witnesses.

23 MR. BOSLER: One of the witnesses. Was it a

24 witness involved in law enforcement?

25 A PROSPECTIVE JUROR: No.
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2
. 1 MR. BOSLER: I have taken a lot of notes. I
% 2 apoclogize 1f I misquoted you. You said you knew some
§ 3 cfficers as part of your daily life?
| A PROSPECTIVE JURCR: I knew some officers,
5 yes.
3 MR. BOSLER: Still have a relation with them?
7 A PROSPECTIVE, JUROR: Yes, I do.
8 MR. BOSLER: Or contact?
2 A PROSPECTIVE JURCR: Yes, I do.
10 | MR. BOSLER: How well, how often?
11 1 A PROSPECTIVE JUROR: Oh, my ex-brother-in-law
12 |  once cr twice a yea My ex-wife's olde sister’ o)1
13 ’ see at Christmas, Easter, all the holidays.
14 | MR. BOSLER: He is a police officer?
15 l A PROSPECTIVE JURCR: Yes, Sparks policeman.
16 | MR, BOSLER: Ho ong has he been a police
17 1 cfficer?
18 i b, PROSPECTIVE JURCR: —Approximately Fe VeaTs
19 ME. BOSLER: And do you guys talk about policel
20 s—to Christmas?
21 A PROSPECTIVE JURCR: A little bit. HNot that
22 much.
23 MR. BOSLER: You wrote in your questicnnaire
24 that you favor the death penalty.
25

A PROSPECTIVE JURCR: Yes, I do.
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i 1 l MR. BOSLER: &And why?
o
= ] RO D 71 TTRAR . o I o TR 1 ==
% 3 l the crime, he needs to serve.
4 MR, BOSLER: And have toask vou to clarify
5 that a little bit. If you find a person has committed a
6 | degree murder, are you telling me at—you believe
7 l it's an eye-for-an-eye situation?
8 | A PROSPECTIVE JUROR: Yes, T do.
9 I MR. BOSLER: How long have you felt this way?
10 | L, PROSP V UROR: Probably 20 years,
11 I years.
12 | MR. BCSLER: Have you discussed this opinion
13 i with other people?
14 | A PROSPECTIVE JUROR: Family a little bit. TNot
15 a lot. ’
i6 MR. BOSLER: So you have publicly announced
17 I this is the way you feel?
18 | A PROSPECTIVE JUROR: Yes.
19 l THE COURT: I'm going to have you stop there
20 | for the lunch hour |
21 ' MR. BOSLER: This is good.
22 l HE CQURT: adies and gentlemen © he
23 l panel, T'm going to have you come back at 1:00 o'cleock, and
24 | ot ontinue the voir dire process e wi have to take
25 l roll again when you come back from lunch, sco pléase be sure
l
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i 1 that you are back here on time, As you remember yesterday,
E pa out your presence.
% 3 have vou here.
4 Remermber the admoniticon that I have given you
5 at all the breaks. Yes.
3] A PROSPECTIVE JUROR: Can we leave our stuff
7 here?
8 THE CQURT: You may leave everything right
9 where you have it, if you wish., Okay.
10 I'm going to ask that everyone remember the
11 admonition, but I am going to ask Miss Grate and Miss
12 I O'Keefe to remain when everyone else leaves.
13 ! Ladies and gentlemen of the jury paﬁel, during
14 )|  this recess, remembe he admonition ou may not form or
15 l express any opinion about the ultimate cutcome of this case.
16 H You may not discuss the case among yourselves or with anyone
17 I else, or any matter having to do with this case.
18 | ou may not allow anyone to attempt to
1% influence you with regard to it or speak to you about it.
20 If anyone so does, you must report it to the bailiff
21 immediately outside the presence of the other potential
22 Jarors
23 The audience may go ahead and leave at this
24 time for the lunch recess.
25

I'm going to ask you to all be seated for a
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- 1 minute.
o
= 2 I Counsel approach.
=
% 3 (Whereupon, a bench conference was held among
Court and counsel as follows:)
4
5 | THE COURT: Mr. Rosler asked my secretary to
6 SLve He a NoCe ¥ [ Sd 1l 118 warioad (] FLWN. =1 VLo Ly O
l
7 | Miss Crate and Miss O'Keefe regarding pretrial publicity.
B I ME ROSLERS sstrerday she satd aive me =
S 1 jurors we thought had that issus before 2:00 o'clock this
10 l OrirTyg. S0 alled.
il MR. STANTCON: COCkay.
12 THE COURT: I'm just thinking —- I'm hungry,
13 too, but we could do it now and get it out of the way while
14 we get everyone out of here, 1f that's all right with you.
15 MR. STANTON: Fine with the State.
16 MR. GREGORY: Sounds like they want to eat.
17 MR. BOSLER: I object to that, Your Honor.
18 That is fine.
19 THE COURT: I mean, I just think -- or you all
20 can come back. But they would have to stay then even
21
22
23 THE COURT: Are you going to ask a lot of
24 gquestions?
25 MR. BOSLER: I'm going to ask them to tell me
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5. 1 l what they know. It may take a lot of paper. 1 don't know.
]
g Z HE COURT 2N o qive —— evervbod needs 3
3 |
§ 3 ‘ little break. Let's at this time break and have them come

4 = - - in -1 =

|

5 \ MR. BOSLER: Maybe you can take a longer

) l c o [ ] ELESS diiill we Cdll i) 1C

7 1 THE COURT: We'll do it that way.

8 | Whersupon, s following proceedings were held

ope ourt, i o presence o e urvy

8 ‘ panel .}

16 | THE CCOURT: Okay. Mi Grate and Miss O*Keefe,

11 you get to go to lunch with everyoné else. We'll see you

12 all back at 1:00 o'clock. Wait.

13 | A PROSPECTIVE JUROR: I just wondered, I have

14 to make a plan for tomorrow morning. What Time are wes

15 starting tomorrow morning?

16 THE COURT: 10:00 a.m.

17 A PROSPECTIVE JURCR: Thank you.

18 THE COURT: Court is in recess.

19 {Recess taken at 12:00 p.m.)

20

21

22

23 "

24

25 "
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5. 1 ] RENO, NEVADA, TUESDAY, JANUARY SEPTEMBER 21, 1999, 1:12 P.M.
B3 |
4 | -f.:!f;!!;_ he -g _f e.i_f.i";e .f :.: held
5 panel.)
6 THE COURT: The clerk will call the roll of the
7 juroers.
8 | hereupen the ro ea & he prospective
9 jury was taken.)
10 IFE-COURT:;  Counsel stipulate to proceeding?
11 MR. STANTON: Yes, Your Honor.
12 MR, ROSLER: So stipulated, Your Honor,
13 THE COURT: Mr. Bosler.
14 MR, BOSLER: Thank you, Your Honor.
15 Good afternoon, ladies and gentlemen, again. I
1% appreclaete your patience. The patience oI people out there.
17 I think I left off with Mr. 3heahan.
18 Mr. Sheahan, you wrote in your questionnaire
1% that you -- there's a question there whether you can be
20 unbiased or impartial, and you said, "I can't be impartial
21 in this case based upon the facts of the case." Do you
22 remember saying that?
23 A PROSPECTIVE JUROR: I don't remember saying
24 that.
25 MR. BOSLER: Let me see if I can find the exact
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= 1 ‘ words.
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= 2 HE—COURT Ere—you—loo g3 He ans &
= I
5 3 1 MR. BOSLER: No. It's in his questionnaire. I
4 d Ve . s I =
|
5 \ This question: I truly believe this man is
6 ﬁ_I W) o = ' - II"" L o i d O [Pe Ll y AL ]
7 therefore, you didn't think you could ke impartial. Does
8
9 A PROSPECTIVE JUROR: You're right.
0 MR. BOSLER: Has something changed in your mind
11 from the time you wrote that questionnaire? Let me stop
12 there. I guess you werc given the questionnaire by the Jury
13 Commissioner.
14 A PROSPECTIVE JUROR: Right.
15 MR. BOSLER: Did the Jury Commissioner provide
16 you with a space to fill out the questiomnaire or did vou
17 get to bring it home?
18 A PROSPECTIVE JUROR: No, I filled it out
19 there. I was In a hurry and almost everybody was turning
20 h T
21 MR. BOSLER: Did you feel like other people
22 were kind of watching you or wondering what you were going
23 to say?
24 S.
25 MR. BOSLER: Do you feel like you didn't have
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i 1 { any privacy when you wrote that?
E z A PROSPECTIVE JURCR:— Ne, I had privacy:
g 3 MR. BOSLER: What I'm asking is: How are you
4 & s
5 A PROSPECTIVE JUROR: Not very well.
& . :
7 speak in front of a crowd.
8 : Yes.
9 MR. BOSLER: Many of your fellow jurors
10 probably feel the same way. You said on you questionnaire
11 when you had a chance to fill it out, you thought you could
12 be 1mpartial. T want te ask you if anything has changed. T
13 want you to know, I'm cognizant you're in front ¢f a group
14 of strangers, too.
15 Has something changed in your mind that you now
16 { feel you can be impartial in this case?
17 i A PROSPLECTIVE JURCR: I think if all the facts
18 | are presented in front of me, I could go with that.
138 l MR. BOSLER: When you wrote what you wrote on
0 || your questionnaire, did you think that maybe you wouldn't be
21 ‘ presented facts or somehow you'd be kept in the dark?
22 l A PROSPEC . JURCR: vas sort o cnfused 3
23 little bit, I think.
24 :
25 questionnalre that you had an opinion as to the guilt or
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= 1 innocence in this case. Do you recall saying that?

o

= 2

Ly =

=

£ ' .

-0 3 MR. BOSLER: EKnowing that you once had said you
4 couldn™t be impartial, that you had an opinion as to
5 Mr. Vanisi's guilt or innocence, you had already formed that

7 fairly sit in judgment of another person, not only for guilt
8 but on the issue of life and death?
9 A PROSPECTIVE JURCR: I think I could,
10 providing the evidence, everything was put in front of me
11 that I csuld see.
12 MR. BOSLER: You're saying that's because
13 you're going tc get to consider the evidence?
14 A PROSPECTIVE JUROR: Right.
15 MR. BOSLER: I'll apolegize to the Court. I
16 don't know exactly where we left off,
17 Did we talk about aggravating circumstances,
18 Mr. Sheahan?
19 A PROSPECTIVE JUROR: 1 ddn't think so.
20 . ]
21 Say you were a juror presented with a case, a

25 killed in the commission of a robbery, and you later learned
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. 1 that the officer was killed due to his -- due to the
o
= 2
E
o 3
n
4
5} case.
e N o SN SPENPTg o et e gy ~ s o ey -
L | l Wt - ». Fl TAWIE Wt - - -]
7 } that, do you think you can envision circumstances where you
8 | wotd impose e Deng YA S = s C1ea i
9 ' A PROSPECTIVE JURCR: Yes.
10 ] MR, BOSLERT Thing ike whether e defendar
11 1 had been suffering from some mental illness at the time,
12 | would that be something you would consider?
13 ‘ A PROSPECTIVE JUROR: Very much so.
14 | ME. BOSLER: What about alcohol, drug use at
15 l the time?
16 A PROSPECTIVE JUROR: I would look at that.
17 MR. BOSLER: It wouldn't matter whether it was
18 voluntary drug use, invcluntary drug use, is that an issue
19 for you?
20 A PROSPECTIVE JUROR: It would matter,
21 definitely.
22 MR. BOSLER: How about if this person who had
23 done this -—— we'll try to speak hypothetically. This person
24
25 Hould you want to know whether they had any prior criminal
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E 1 history?
2, 2 A—PROSPECTIVE JUROR:—befinitelys
§ 3 MR. BOSLER: Is that something you would
4 consider in imposing the penalty?
5 A PROSPECTIVE JUROR: Yes.
&
7 committing yourself, when you sit and judge whether someone
8 lTives or somecne dies, are there other factors other than
9 the ones I've just talked to you about in this decision of
i0 whether someone lives or dies, are you willing to consider
11 other factors?
12 ) A PROSPECTIVE JUROR: TIfd want to weigh the
13 factors that ycu and everybody else presented in front of me
14 and go from there.
15 “ MR. BOSLER: I appreciate your honesty.
16 Mr. McMoran, you have some family in law
17 || enforcement.
18 A PROSPECTIVE JUROR: Yes, I do.
18 u MB; BOSLER: If you could refresh my
20 recollection
21 “ A PROSPECTIVE JUROR: My brother is a deputy
22 sheriff back in Colorado. T have two brother-in-laws
23 " correctional officers in Califormia.
24
25
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" 1 A PROSPECTIVE JUROR: No.
= .
X 2
T
5 3 have family members involved in law enforcement, sitting on
:\ a cose where a law enforcement officer has been allegedly
5 killed?
6 A PROSPECTIVE JURCR: I don't think it really
7 has an impact one way or the other.
8 MR. BOSLER: Why is that?
9 A PROSPECTIVE JUROR: I don’t know what to tell
10 you. I just don’t.
11 MR, BOSLER: Just in your mind, it's not a
12 significant issue for you?
13 A PROSPECTIVE JUROR: I don'’t think it's a
14 significant issue. I think it's a very serious case that
15 gives serious thought. I know one of the earlier questions
16 was: ] i i 11 this sort
17 of thing. 1 certainly don't think soc.
18 MBR. BOSLER: So for you, the fact that it's 7
19 first degree murder is really the primary issue regardléss
a0y ~AF wvho 39 s—~+13a)l ey 41 Tad —— O SOl
Faw) po = FILIVS = By | G AL L L P e e A [ B
21 A PROSPECTIVE JURCR: It's an important case,
22 ves,
23 MR. BOSIER: I apologize. I don’t mean to drag
25 Again, hopefully everybody understands why this is
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= 1 | important.
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5 3 l in a hypothetical situation. A police officer is killed.
Vil My Y ot y r ey = £ £y by o - Iy oy
= I i LA - LW - ! LA . - -y A !
5 . or you're given information about them, and I'll assume you
6 | [ 10 BTs Fi=AY; re—exis =1 Wira Vo ) eTid vy L0 YOt
7 ’ think is warranted under those circumstances?
8 i ""i‘="‘" R, -l=i= F I wild Wit ".I
9
10
11 of them.
12 MR. BOSLER: Obviocusly it would be scmcthing
13 you would consider, right?
14 A PROSPECTIVE JUROR: Yes.
15 MR. BOSLER: Would you agrée in this analysis
16 that i1f contrary information that mitigated the events,
17 nonaggravators, mitigators, if you were given information
18 about the mental condition of the accused, is that something
19 you would be willing to consider?
20 A PROSPECTIVE JURQR: It's a very serious
21 penalty. I would certainly consider that.
22 H he nature of the
23 penalty, vyou would consider the mental condition of the
24 defendant?
25 A PRCSPECTIVE JURCR: Yes.
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E 1 MR. BOSLER: Something like his age, would that
@
§ 3 A PROSPECTIVE JURCR: I don't know. I suppose
] N L O I'm not sure how CNnAalt WJ ] i i1 » —_
5 MR. BOSLER: ©No line that you could think,
6 afte bafore cmething like that?
7 A PROSPECTIVE JURCR: Never really considered
8 its
9 MR. BOSLER: Would you be interested in knowing
10 I WL WHnei netr heperson had a prio ~rimina risEo &
11 even a violent history before the event?
12 A PROSPECTIVE JUROR: I would Iike to be able
13 to consider it.
14
15 interested in knowing and considering?
16 A PROSPECTIVE JUROR: Yes.
17 MR. BOSLER: Drug use, alcohol use?
18 B PROSPECTIVE JURCR: I would consider that.
18 MR. BOSLER: Can you think in your mind as you
20 sit here today, would there be other factors -~ and I can't
21 mention them —- ofher factors that when you make.this
22 life-death decision, vou'd be willing to consider before you
23 ultimately said someone should live or someone should die?
24 | A PROSPECTIVE JUROR: It's a very severe
25 l penalty and I would consider whatever we had, instructions

SIERRA NEVADA REPORTERS (702} 329-6560

2IDCO0499



wn
§ 325
i 1 we were allowed to consider.- It's not taken lightly.
§ 3 A PROSPECTIVE JUROR: I don't take it lightly.
4
5 listen to everything that's presented?
6
7 MR. BOSLER: Mr. Ralston, if you could, I know
8 that yvou earlier had said that you were involved in a case
9 where there were gruesome photos given and that had some
10 impact on you. Do you rémember saying that?
i1 A PROSPECTIVE JURCR: TYes.
12 MR. BOSLER: Give me a little more idea.
13 A PROSPECTIVE JUROR: It was a child abuse
14 case. The little boy had died and he was -- they had
15 pictures of him before, during and after the autopsy. And I
16 had nightmares about it.
17 MR. BOSLER: Had it been the first time that
18 ! rensic type?
19 A PROSPECTIVE, JUROR: No, I also found an
20 1 i a8 a
21 witness in that trial. But the little boy was the one that
22
23 MR. BOSIER: So you had actually been the
24
25 A PROSPECTIVE JUROR: Uh-huh.
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2 1 } MR. BOSLER: Knowing what you've heard from the
g I S 7 soing to be photos ould b
g 3 ‘ untruthful to you if I didn't say that they're disturbing,
4 | gruesome type photos: oW chat going to affe Fou—wher
5 l you sit as a juror knowing that it's going to conjuge up
6 | ese old memories? Do you feel uncomfortable abou N3
7 1 A PROSPECTIVE JURCOR: Yeah, I feel
8 | ancomiortable aoou Bu iTTX nrobably bette
g ‘ prepared for it than some people here.
10 | VMR. BO R~ at could be true. How long ago
11 . was this, the child case?
12 | A PROS V UROR: was in 92,
13 MR. BOSLER: Roughly seven years, give or take
14 a couple months.
15 You also put in your questionnaire that you
16 consider yourself as favoring the death penalty.
17 I‘ A PROSPECTIVE JURCR: Yes.
18 MR. BOSLER: Why is that?
19 A PROSPECTIVE JURCR: 1 believe that if someone
20 kes another person's life and premeditates doing it, that
21 that penalty is just.
hat it's premeditated
23 murder that makes you think about the death penalty?
24 r
25 circumstances can heighten that feeling that I have toward
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p 1 it.
% 2 MR. BOSLER: The presence of aggravators?
§ 3 A PROSPECTIVE JUROR: Yeah.
4 MR. BOSLER: You heard me discuss several times
5 the type of aggravators that may be considered in this case.
6 We'll wait and see whether they're proved.
7 In that type of case, you have a premeditated
B murder. That's a given. If in this hypothetical case you
9 have a prémeditated murder and you have the four
10 aggravators -- do you remember the ones I've spcken of
11 parlier? —- you have the killing of a police officer in the
12
13 being picked as a person because of race or national origin,
14
15 That type of case, that type of first degree
16 5
17 would consider a penalty of less than death?
18
1¢ those or most of those were —— if I felt that they were
20 true, I would have a hard time thinking of anything that
21 would lessen my feeling about the death penalty.
22 MR. BOSLER: I appreciate your sharing that.— |
23 There may be other people that feel the same
24 way.
25 If you were presented with those facts, is
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= 3 even thcugh this crime has happened and these factors are
4 there, either zll of them or 2 majority of them, is there
5 other things you would consider that would bring you away
© from that decision that, no, this other person deserves to
7 die aiso?
8 A PROSPECTIVE JUROR: Could you go through that
S again®?
10 MR. BOSLER: I can't repeat it verbatim, I'm
11 sure.
12 The situation where you find the four factors
13 I've just said, in your mind, as you sit there, thinking of
14 a crime, and you have to put yourself in the hypothetical
15 situation. I'm not going to ask you to commit this -- in
16 've found these four
17 tactors and you're sitting as a juror in a first degree
18 murder case, can you think —-- are there other things you
19 would want to know that would take you away from that
290
21 factors are there then, unfortunately, the sentence is
22 |l death?
23 A PROSPECTIVE JUROR: So you're saying they're
24 or
25

MR. BOSIER: No. Could there be? Could there

i
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i 1 | be factors that would lead you away from this thought that
E 2 ! deserves death?
g 3 l MR. STANTON: I'm going to object. May counsel
4 | approacn?
5 THE COURT: Yes.
6 {A bench conference was held among Court and
counsel as follows:)
7 MR. STANTON: Your Honor, my objection here is
8 the authority, the Morgan case that counsel relies on. My
9 concern is that Mr. Bosler once again is asking improper
10 question of this and several jurors. I'm now objecting in
11 addition to an improper question of subject matter pursuant
12 to his own authority, Morgan v. Illinois. 1I'm also
13 - chjecting now for tactical reasons because of the State's
14 continual necessity to object during his voir dire process.
15 For the record, when I stand up and objected
16 this morning heard audible response om prospective
17 ‘ panel members in the back when I object. Tactically, I
8 |l think the State's now in a position where we're constan
19 lh having to do that.
20 | don't know if Mr. Bosler is attempting and
21 ] revisiting these same areas again for that reason or not.
l By AT o -impose that as an objection as well. Morgan
23 ‘ v. Illinois stands for the proposition that to exercise
24 | challenges fo cause;, not—to—intelligently exercise
25

peremptory challenges, counsel may inquire as to whether
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- 1 1 they would consider mitigating evidence.
= - ! i oo R " e adinh -
% 3 l that to address in a hypothetical factor the four
4 | —aggravators here; and now he's asking them not the operative
5 ’ question that I think Morgan allows and that is: After
6 | votr ve weidihed—ago avating ve [] Y] l.- i g, WOULA YL
7 ' still consider other evidence? That's what they're
8 | permitted to do, not go into specific at ¥Mr. Bosler is
o 1 telling.
10 l MR. BOSLER: Just for clarification, are you
11 saying I can't ask about, ask the jurcrs about specific
12 mitigators?
13 MK. STANTON: Yes. You can't ask about what —-
14 the State’s cobjection is that I do not believe that the law
15 permits defense COL]I‘.ISE]_‘ to inquire into what is specific
16 mitigation.
17 The presentation at the Judicial College
18 indicated that in a relationship to mitigating evidence as
13 jury instructions, it's the what-how test. You camnot
20 I
21 a jury row to consider mitigation evidence. If that's the
22 rule regarding the law through jury instructions, it has to
23 be the rule of law during voir dire.
24
25 Mr. Stanton, that he shouldn't even be asking gquestions
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2 2
Ln
= 3 State has already permitted, the State’s not mzaking the
4 Jjection now. is absolutely e
5 we have permitted voir dire examination by defense counsel
6 beyond what Morgan v. I1llinois permits. The only thing that
7 Morgan permits them to do is: Can you consider mitigating
B evidence after the aggravating and mitigating evidence has
9 been presented to them?
10 He's asked five jurors now the cuestion, the
11 hypothetical of the aggravators: Would you then consider
12 the death penalty as the only possible punishment? That's
13 an inproper question.
14 If he makes any challenges for cause, it's not
15 a basis to do it because he's not giving them the rest of
16 the analysis. And that is a consideration of all the
17 evidence. Aggravators and mitigators, That's whal he
18 should be restricted to
19 And, Judge, I'm asking that the State not have
20 i
21 area. He's now done it with — we're not even deone through
ok ] ¥ T
“= = 7 4
23 a predicament of continually objecting to his voir dire.
]
I
25 constantly object to his improper ingquiry.
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- 1 ‘ THE COURT: Well, I keep sustaining the
o
= ? e YT N P = s = 4 v e T
2 ” | oo ons; So-do you have a sugg on?
% 3 ‘ MR. STANTON: Yes. If Mr. Bosler can say on
4 ] e record e—can have some conclusive— don oW
5 what Mr. Bosler is attempting to do, why he keeps on geing
6 down this road about actual mitigationm evidence. Maybe he
7 can cite to the Court and to me where in Morgan he believes
8 it permits him to ask a hypothetical stating the aggravators
9 and then what mitigators a potential juror has to articulate
10 or whéether defense counsel can ask that question. 1 don™t
11 see it in Morgan. My problem with it is -- I don’t want to
12 cbiject every single time he goes down the same line.
13 MR. BOSLER: I thought you said you wanted it
14 done as a hypothetical because it was less cocmmittal than
15 u assuming these things actually existed.
16 THE COURT: I deon't think I ever used the word
17 "hypothetical™ today.
18 MR, STANTON: I don't believe you did either.
19 THE COURT: I don't remember ever using that
20 word
21 “ MR. BOSLER: I need to talk about specific
22 aggravators and specific mitigators. T think what the
23 District Attorney is saying is that he's ocbjecting that I
24 ’
25 mitigaters before I ask the juror will he consider a penalty
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) 1 ‘ less than death.
% '2 | HE, COURT: i Fha Have o—do—and §
§ 3 ‘_ require the questions in writing in advance is because many
4 | of your que cns—areimproper—a o form. hey may not—be
5 ‘ improper in totality in terms of content. But the form of
G | OUr—que ons—centinually are improper.  Now, do
7 ‘ know == I can't give you an indication of what's okay unless
8 | do—the—vo direfor vou or Mr. Stantomn does i or Vou.
9 ' And I don't think that's appropriate.
10 | You keep asking me to tell you how to ask a
11 question. And I can't do that. You have to know how to ask
12 the question. If you want to write them down and submit
13 them to me and let Mr. Stanton see it, the questions you
14 want to ask in & general format, that's okay. That's why I
15 offered it last week. But if you don't, you've gotta figure
16 out the right way to ask the questions.
17 Now, I do keep sustaining the objection., And
18 when T go back and read this transcript, I'm sure it's going
19 to be very coniusing because every time you come up here, I
20 hear something different.
21 I don't know exactly what you're going for
22 except for I get the sense that you think you're entitled to |
23 broader inquiry than the Witherspoon issues and Morgan,
24 because i i ta exercise
25 peremptory challenges. And I think at the last meeting I
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. 1 said no, you're going beyond what is permissible for even
§ 2 peremptory challenges.
§ 3 So I think this inquiry has got to be curtailed
4 to what's required under Morgan, Witherspoon and the rest of
5 the case law. I'm not going to let you ask every juror what
6 their whole life thought process is in order to make your
7 peremptory challenges.
g8 It's being very protracted at this point. So
9 do you want to write down your questions? If you want me to
10 say what the form is or de you understand what is ckay and
11 not okay?
12 MR. BOSLER: Will the Court allow me to ask
13 people if they found a murder with these four aggravating
14 factors, would they always consider death as the only
15 possible punishment?
16
17 counéel asking the question in the form that he does, like
18 F
19 slowly meodify that question.
20 £
21 contemplates, what they call second weighing process, after
22
23 circumstances, would they still keep an open mind in
24 z P .
25 So if -- and I think that's what should be permitted as a
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. 1 question.
=
= yA THE COURT:  So the guestion that you just asked
E 3 is okay. The modifications of that cuestion that vou'lve
4 made &s you go through jurer after juror is not okay.
5 MR. BOSLER: That question about the
6 aggravators 1s okay. 1s the question about statutory
7 nitigators okay?
8 THE COURT: Why don'’t you repeat the cquestion
9 that you want tec ask,
10 MR. BOSLER: Would you consider the presence of
11 a particular statutory aggravator -— you could insert any of
12 the ones I've spoken about —- would you consider that as a
13 reason to impose the penalty of less than death?
14 THE COURT: The problem you get with that
15 question, which I have to clarify with at least one juror,
16 ' are —= the difference
17 between "consider™ and whether or not it makes a difference
18 in their determination
19 The problem that we're getting into is jurors
20 ' .
21 prove this mitigator to you? That's the way they're
'
23 with regard to one of the jurors earlier this morning. And
24 . ider" ;
25 evidence.
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