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A Tt is bonding around the mechanics lien that
Cashman put on the project.

Q And so can you explain to me your understanding
of — of that, what that means?

A My understanding is that the bonding agent will
deal with the issue in lieu of Whiting Turner. So they're -

they're releasing us of those issues.

Q 30 really it releases the lien from the property
and the lien — Cashman's lien then attaches to this bond?
A Right.

Q Instead of being attached to the project?

A Yes.

Q Okay. And if we go back to Exhibit 40, on page
5, Whiting Turner's contract in Article 8 here, it
specifically provides that Mojave is to held all moneys paid
by a contractor in trust for the payment of lower tier
subcontractors and suppliers, correct?

A I'm sorry? Where are you reading?

Q Article 8§ —

A Mm--hram .

Q — on page 5 of the exhibit. Under, Releases of
claims and waiver of liens. Do you see it there?

A Yeah.

0 So it specifically states, Subcontractor shall

hold all moneys paid by contractor, contractor being Whiting

KARR REPORTING, INC.
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Turner, in trust for the payment of lower Lier subccentractors
and suppliers.

A Yes.

Q Okay. Sc Whiting Turner expected Mojave Lo
ensure that subcontractors and suppliers supplying under it

were going to gel paild with the moneys that Whiting Turner was

paying?

A Yes.

Q And then if we turn tc page 7 of this contract
of the exhibit? |

A Okay.

Q = Whiting Turner required Mojave tc cbtain a
payment and performance bond on this project?

A Yes.

Q And did Whiting Turner require Mcijave tc cbtain
that?

A Yes.

Q Okay. Why did whiting Turner require that
payment bond?

A Typically any of our projects, scmething over
about 500,000 is required to have a bond.

Q And is that just to provide —

A That's just ——

Q — additicnal security for — that ycur

subcontractor will pay its subcontractors and suppliers —

KARR REPORTING, INC,
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A Yes.

0 — supplying under it?

A Yes.

0 And was Mojave regquired to use a certain amount

of disadvantacged business enterprises on the project?

A We asked everybody to engage as many diversity
subcontractors as possible because it was a — it was a
requirement to get diversity participation.

Q Sc was there a certain number they had to get
to, or did you just require a good-faith effort?

A We required a good faith effort.

Q Okay. And is there anywhere in this contract
where Whiting Turner prohibits Mojave from issuing joint
checks to its subcontractors or suppliers?

A No.

e And did Whiting Turner prohibit Mojave from
issuing joint checks to subcontractors or Suppliers?

A We didn't — we didn't prohibit anybody - T -
nobody asked.

Q Would vou have prohibited Mojave from issuing a
joint check to its —

A I — I would have had tCo ask either Forest City
—— and I'm sure they would have asked the City.

Q So do you recall having your deposition taken in

this matter?

KARR REPORTING, INC.
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A Yes.

0 And in vour deposition you testified that
Whiting Turner would not prohibit Mojave from issuing a joint
check -

A Right.

Q — to its subcontractors or suppliers in this
matter. So are you changing your Lestimony here today on that
issue?

A I guess I'm clarifying it.

Q  COkay. 8o to the best of your knowledge, would

Wniting Turner have prohibited —

A No.
0 —— Mojave from issuing a joint check?
A No.

Q  OCkay. And to the best of your knowledge, a
joint c¢heck would not invalidale or remove credil for the use
of a disadvantaged business on its project?

A Repeal the question, please.

Q To the best of your knowledge, if Mojave had
issued payment to a DBE with a joint check, would that have
invalidated the credil you were giving Mojave for using the
DBE?

A No.

Q So in this instance, Mojave could have issued a

joint ¢heck to CAM and Cashman for these materials and that —

KARR REPCRTING, INC.
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well, Whiting Turner wouldn't have objected to that?

A As I previously said, I wouldn't have
prohibited, but had they asked I probably would have had to go
up the chain to make sure if they were allowed to or not.

Q0 Okay. Let's turn to the Joint Exhibit 49. And
- do you have it there?

A No.

‘MS., LLOYD-ROBINSCON: May I approach, Your Honor?
Thanks, ©h, yeah, No. 2, I think.

THE WITNESS: 497
BY MS, LLOYD:

0 49. Are you familiar with this document?

A Yeah.

0 And this is a copy of the payment bond that
Mojave obtained as a requirement of its contract to Whiting
Turner for this proiect?

A That's correct.

0 Okay. The principal on this bond is Mojave.
Western Surety Company is the surety, correct?

A Yes.

0 And the bond states that the principal, Mojave,
and the surety are bound into Whiting Turner in the amount of
the contract we just went over, the 10,969, 6697

A Yes.

Q Okay. The bond goes on to state that the —

KARR REPCRTING, INC.
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Mojave has entered into agreement with Whiting Turner,
identifies the contract number, 12600-26A here, for the City
of New Las Vegas, City Hall, and incorporates that contract
into this bond, correct?

b Yes,

0 Ckay. So this bond is specifically for the
contract we just went over?

A Yes.

Q Okay. And as defined in here, the term
"contract" refers to that contract?

A Yes.

Q Okay. The bond states that for that contract,
This obligation remains in full force and effect unless Mojave
makes payment to all persons supplyving labor, material, rental

equipment, supplies, or services in the performance of the

Al sald contract and any and all modifications.cf said contract,

correct?

A Yes.

0 And this bond specifically states that the bond
is for the benefit of all persons supplying labor, materials,
rental equipment, supplies, or services in the performance of
the said contract, and that such person may maintain
independent actions on the bond, correct?

A Yeah. Where — I'm sorry, where did you read

that? The same page?

KARR REPORTING, INC.
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That is on page 2.
Oh.

That first whole paragraph there.

oo 0

Yes.
Q And you testified previcusly here Chal Cashman
supplied materials in the performance of Mojave's contract on

this project?

A Yes.

Q So Cashman is a person covered by this bond,
correct?

A I would assunme.

O And we're ﬁere today because Cashman did not

receive payment for those materials?

A Yes.

Q And this bond specifically requires Moijave to
ensure payment to Cashman, And if it doesn't, then Cashman is
a claimant on the bond, éorrect?

A Yes.

Q Let's talk a little bit more about the project

that — the project is complete?

A Yes.
Q And has its permit certificate of occupancy?
A Yes.

Q And Whiting Turner has paid Mcjave in full on

this contract we just went over?

KARR REPORTING, INC.
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A Yes.

Q So has Whiting Turner been paid in full on this
project?

A No.

Q The owner is holding funds from Whiting Turner

related to the generator egquipment?

A No. It's actually in escrow.
O 50 ——
A So the owners released the money and it's in

escrow. And as soon as the PLC codes are recelived, we
exchange that for our own check.
0 Okay. But the owner is preventing release of

the funds to Whiting Turner?

A No, they're not.

0 When was the money deposited into escrow?

A It was —

0 After your deposition in this matter, I'm
assuming?

A I'm sorry?

Q. After your deposition —

A Yeah, I want to —

0 — in this matter?

A — say it was late last vyear.

0 Did you specify in your deposition that the

owner was withholding retention and the costs related to the

KARR REPORTING, INC.
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generator work?

A Right.

Q S0 is that what's been deposited into the escrow
account?

A Yes.

Q And is there an escrow agreement related to —

A Yes.

Q — that? And was that produced in this matter?

A I'm sorry?

O - Was that produced in this litigation — the

escrow agreement?

A No.
Q So just to clarify: In the escrow account is
your retention — is Whiting Turner's retenticn and the entire

costs related to the generator equipment?
A 86,000 is what's in the escrow amount. .

Q That's all that's being held by escrow is

86,0007
A Yes.
Q That's your retention?
A No, it — it —— as the project moves on and as

we complete stuff retention just gets released. So at the end
of the day there was only 86,000 left to pay Whiting Turner,
so that's what retention was left.

Q Okay. And I'm assuming Whiting Turner tracks

KARR REPORTING, INC.
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statutory releases on its projects?
A I'm sorry?
0 Did Whiting Turner track statutory releases on

this project?

A Yes.,

Q Unconditionals and conditionals from subs and
suppliers?

A Yes.

Q So Whiting Turner would know to request those

releases based upon receiving preliminary notices from
subcontractors and suppliers on the project?

A Yes.

Q Ckay. So let's look at Joint Exhibit 62, which
we're going to need another binder.

MS. LLOYD-ROBINSON: May T approach?

THE CCURT: Yeah, vou can always do that.

BY MS. LLOYD:

Q Do you have —

A I do.

Q — oh, okay. Are you at Joint Exhibit 627
A Yes — oh, 627 Yeah.

Q And do vou recognize this document?

A Yes.

0 And this is a preliminary notice served by

Cashman on this project?

KARR REPORTING, INC.
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A Yes.

Q And it appears to be stamped, Received, by
Whiting Turner on the —

A Yes.

o — top? IL lcooks like it was received on
December 8, 20107

A Yes.

Q And it was prepared December 7, 2010, by Cashman
Equipment?  And il states that Cashman is supplying equipment
for the improvement of Las Vegas Cily Hall and identifies
Mojave, Whilting Turner, and OH Las Vegas as Lhe owner?

A Yes.

Q Ckay. So when —— when Whiting Turner receives
this notice, Whiting Turner then knows to request for leases
from Cashman Equipment —— or from Mojave to obtain from
Cashman when it's releasing payments?

A Yes.

o Okay . And Whiting'Turner did request releases
from Cashman FEguipment from Mojave in the course of making
payments to Mojave on this project, correct?

A To the best of my knowledge, ves.

S Q Okay. Because at the end of the day when
Cashman's claim arose on this project, vou had a release ——
A Yes.

Q —— from Cashman? All right. And are you aware

KARR REPORTING, INC.
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— did the owner forward preliminary notices that it received
in its offices in Cleveland to Whiting Turner on this project?

A I don't know about preliminary notices that they
— T think they did.

Q And why woﬁld the owner have been forwarding
those notices to wWhiting Turner?

A To make sure that we knew who was supplying
material.

Q Because was the owner relying upon you to check
the releases —

A Yes.

Q — for the project?

So let's go to Joint Exhibit 61. And do you
recognize this document? It's actually a copy of the same
thing that we just went over, stamped by —— received by
Whiting Turner, except this received stamp is from another
entity. Do you see that there in the middie?

A Yes.
Q Do you recognize whose received stamp that is?
A No, I — I can't read it on — it's very light.
0 Ckay. As part of this litigation Whiting
Turner disclosed a number of documents related to its job file
on this project from Mojave, correct?
A Yes,

Q And you were responsible for preparing that

KARR REPORTING, INC.
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disclosure?

A Yes.

Q Ckay. I'm going to represent to you. that if vyou
see on the bottom there that Whiting Turner Bates No.?

A Mm—hrom.

Q That's — was prepared by your counsel in
disclosing these documents. So this document came from
Whiting Turner's Jjob file.

A Okay.

Q So if you can see in the middle, it looks like
—— what is legible there is initials that appear to say ML.
Does that comport with what you see?

| A Yeah.

Q "Okay. Then let's go to Joint Exhibit 63. Do
you recognized this document?

A Yes. 1

Q This is another vreliminary notice served by
Cashman in this matter. This also has a received stamp there,
do you recognize that received stamp?

A Yeah, Forest City Construction.

0 And those initials are also noted?

A Yes.,

0O So this one is stamped received by Forest City
and presunably forwarded to Whiting Turner for tracking. So

if we want to look back at the release we were just looking

KARR REPORTING, INC.
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at, J-61, does that help refresh your recollection as to whose
received stamp that is in the middle of that preliminary
notice?

A Yes, Forest City.

Forest City? So this notice was received by the

owner?

A Yews.

0 And stamped received and forwarded to Whiting
Turner for tracking?

A Yes.

Q Ckay. And then if we want to look at Joint
Exhibit 64. Your gquys's document?

A Yes.

Q It's another preliminary notice served by
Cashman on this project. This is also stamped received by
Forest City. It was served April 28 and notes the initials ML

and was also forwarded to Whiting Turner for tracking?

A Yes.

Q Ckay. Let's go te Joint Exhibit 47.

A Ckay.

Q Do you recognize this document?

A Yes.

O This is a letter from — from Whiting Turner to

Mojave requesting releases for this project, correct?

A I'm sorry. What was your question? I was

KARR REPORTING, INC.
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reading.

Q That's ckay. This is a letter from Whiting
Turner to Mojave requesting releases for Mojave's
subcontractors and suppliers or these supplying under it?

A No, because it says, Whiting Turner is in
position of signed unconditional releases.

0 Are we looking at the same exhibit? Jeoint

Exhibit 47?7 ©h, I'm sorry, 16 —— page 16. I apologize.

A Ch.

Q My -- my mistake.

A Same exhibit?

0 Same exhibit.

A Ckay.

0 I want you to take a lock at this document.
A Yes.

Q So this is a letter' from Whiting Turner to

Mojave dated March 4, in which Whiting Turner is requesting

Mojave supply releases from suppliers and subcontractors

supplying tc Mojave on this project, correct?

A Yes.

0 And Cashman is included in this letter?

A Yes.

0 Sc Whiting Turner was requesting releases from

Mojave for Cashman and this for a period prior to December 31,

20107 You know — at the top.

KARR REPCORTING, INC.
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A Right. Yes.

Q Sc Whiting Turner was aware that Cashman was
supplying equipment Lo the project —

A Yes.

0 — and knew that they needed to get releases
from Mojave for Cashman's work there?

A Yes.

MS. LIOYD-ROBINSON: T have nothing further at this
time.

THE, COURT: All right, Ms. Llovyd.

Boschee?

CROSS-EXAMINATION

BY MR. BOSCHEE:

Q Keep that document in front of you. The lien
releases — the prelien releases we ‘just locked at —— the
exhibits — none of those dencted that vou needed a lien

release from CAM Consulting, did they?

A No.

0 Ckay. The lien releases that vyvou were looking
for were going to come from Mojave for Cashman Equipment,
correct — is I think what you just said? You were looking
for — for unconditional lien releases from Mojave for the
stuff that Cashman was supplying, correct?

A Yeah.

Q Ckay. And there was no mention in any of those

KARR REPORTING, INC,
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prelien notices — there was ncthing that was — that
triggered in your mind the need to get a prelien or any kind
of a lien release from CAM Consulting, was there?

A No.

0 Okay. If you lock at this letter to Mojave,
[Inaudiblie] our files need the following information from your
company, if you go down from your subtier suppliers vendors,
cash and equipment is there. If you go down a little further,
QED Inc. is on there as well, and it says, QED Inc. needs
unconditional from CAM Consulting; do you see that?

A Yes.

Q Does that —— does that refresh your recollection
at all as to whether CAM Consulting was working on any other
aspects of this project ¢ther than with Mojave?

A No, but T believe that there is ancther Compény
by the name of CAM. I can't remember.

0 Ckay. CAM Consulting?

A There's — I want to say there's a CAMS or a
CAM, T can't remember, and I — I know they do electricalmtypé
stuff,

Q Okay. But there was never — nothing ever
popped into your mind that triggered Lhat you needed an
unconditional from CAM Consulting with respect te the
generatcrs, right?

A No.

KARR REPORTING, INC.
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0

Ckay. Did.you have — did you and the owner —

did the owner convey to you an aspirational, let's say, goal,

for minority participation in this project?

A

Q

A

0

Yes,
what. was that?
We were shooting for 15 percent.

Okay. And just so I understand and the Court

understands, I mean, how much DBE participation is that on a

project of this size?

A

Q

A

Q

You're going to make me do the math?
Yeah, sorry. I couldn't do it, so...

About 15 miliion.

- Okay. And do yvou have an understanding of how

much CAM Consulting's participation was with respect to

this — the generator equipment?
A The amount?
Q Yeah.
A The 755,0007?
Q Right. Okay. 5&And did CAM Consulting —— did

Mojave and CAM Consulting get full credit for that or just

CAMs fee?

A

Q

No, the full amount.

Okay. B0 the 755 went a good amount of the way,

but not — not more than a few percent of the 15 million that

you guys —— that you guys were actually shooting for, correct?

KARR REPORTING, INC.
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A

Q

Correct..

Okay. Whiting Turner paid, T think you said

earlier, in full for the equipment and services that were to

be provided by Mojave under its scope of work with respect to

the generators; is that right?

A

Q
right?

A

Q

Yes.

Ckay. The full 755,000 and change; is that

Yes,

Okay. And do you have an understanding as to

whether Moijave tendered that amount to CAM Consulting?

A

Q

A

Q

Yes.
And what is that understanding?
That they paid CAM,

Okay. And you did, in fact, receive an

unconditional final lien release from Cashman Equipment,

didn't you, with respect to that equipment?

A Yes.

Q That was provided by Mojave?

A Yes.

Q Okay. And to the best of your understanding
when you received that —— when that payment was made was

Cashman's work complete?

A

Q

No.

In fact, they —— there was still materials that

KARR REPCRTING, TINC.
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had to be supplied and work that needed to be done by other
subcdntractors; is that right?

A I don't know all the detail, but to the best of
my knowledge, yes.

Q Okay. And pursuant to your agreement with
Modjave that was Mojave's sole and camplete responsibility to
get that done, wasn't it?

A Yes.

0 Ckay. Mojave ended up having to hire the
subcontractors and purchase the materials to get that portion
of it - scope of work completed, didn't it?

A Yes.

Q Okay. And that was above and beyond the 75572
You didn't pay them anything additional for that work did vyou?

A No.

0 Okay. And in fact, vyou said that the —— the
project is complete, but.I think you started to kind of — vyou
started to say something — the project technically isn't
complete is it?

A No.

0 There's still some PLC codes that aren't —— that
are missing, aren't there?

A Yes.

Q Ckay. That's why that $86,000 is being held in

escrow, right?

KARR REPORTING, INC.
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A Yes.

Q Ckay. Why are the PLC codes important for thié
project?

A My understanding is that they —— they tell other
parts and pieces of the electrical system what to do, and you
can see how the building is functioning off of a network, and
yvou don't actually have te be there,

Q Okay. Are — to the best of vour understanding
as project manager of this project, are the generators and the
UPS systems operating at full efficiency right now?

A No.

Q Why not?

A Because if something needs —— if — it can — it
— it helps tell the generators either to fuel up, not fuel

up, and T think right now they're going full capacily because

sthere's nothing telling it to react:otherwise.

Q Okay. And you also testified on — on direct
examination that there was — there was no — vyou said, T
think, there was no —— you didn't prohibit joint checks from
your subcontractors; do you remember that?

A Yes.

0O Qkay. But it's true — and again, this is -
this is just a clarification question, that had a — that a
subcontractor would have had to have requested of Whiting

Turner the ability to write a joint check to its lower—-tiered

KARR REPORTING, TNC.
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subs, wouldn't they?

A Yes.

Q Okay. And at that point you would have had to
have gone — especially in a DBE situation, you would‘haﬁe had
to have gone Lo the CiLy and Lo Forest City and ask them if it
was okay in that situation tCo write a Jjoint check, wouldn't
you?

A ‘Yes.

0 Okay. And tChat would have been a bit of a
process, wouldn't it? It would have taken more than a few
days to —— Lo get that approval obtained?

Typically.

Okay. It doesn't happen instantanecusly?

e G

No.

Q Okay. Additionally, you said that the — that
what you required with respect to the DBEs from your
lower-tiered subs was a good-faith effort; do you recall Chat?

A Yes. |

Q0  Okay. With respect to that good-faith effort —-—
if the lower—Liered subs don't work with DBEs upon request
from, you know, either yourself or —— somecne at Whiting
Turner or the City of las Vegas, is there typically a
conseguence to that?

A No. There's — there's not a consequence, bul

we — that's one of the things that we —— that we look at the
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subcontractor to decide whether we want to use that sub or
not. |

o Right. Maybe we have a different definition of
consequence. On the next project, when you're looking for
subcontractors on — and especially on a city project or a
project like Metro or something else that's going to be a
public works project, that's something you're going to look at
when vou're deciding which subs to use isn't it?

A Yeah.

Q Whether they complied with your good—faith
gffort to use a DBE —

A Yes.

o —— right? Qkay. 8o had Mojave not done — not
worked with a DBE upon — upon Whiting's reguest, thal's
something that Whiting would have considered on the next
project when it was looking at electrical subcontractors,
isn't it?

A Yes.

Q And it may have contributed to what — to Mojave
not getting chosen for another contract, right?

A Yes.

MR. BOSCHEE: T have nothing further.

THE COURT: Ms. Lloyd, any follow up?

REDIRECT EXAMTINATTON

BY MS. LLOYD-ROBINSON:

KARR REPORTING, INC.
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Q So you testified that Mojave needed permission

to write a joint check on this pro-ject?

A Lf they would have asked us to wrile a joint
check, then -—-
Q But did they need permission to write a joint

check to their subs and suppliers?

A I — I'm not saying that they needed it. I
would just say that if they askéd me, 1 would have done what 1
said I would do, go up the chain and ask.

Q So your contract doesn't prohibit joint check.
payments to subs and suppliers, correct?

A Yes, correclh,

0 And Mojave doesn't have Lo ask for permission Lo
issue a joint check to its subs and suppliers?

B We don't — we don't —— 1it's nol written in our
contract that way.

Q ‘Okay. So are you aware if other joint checks
were issued by Mojave or Lo Mojave in this matter?

A No.

MS. LLOYD-ROBINSON: I have nothing further.

MR. BOSCHEE: Nothing further.

THE COURT: Okay. Ms. Briseno-Rivera, I have a
question for you.

THE WITNESS: Okay.

THE COURT: You testified that there was a

KARR REPORTING, INC,
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requirement. to have diversity — that was the word used,
Diversity?

THE WITNESS: Correct.

THE COURT: I know that goes back to this idea or
concept having to do with a disadvantaged business entity, a
DBE. I just wondered — I think I'1l be asking everybody this
question. Do you have an understanding —— if you don't that's
ckay. Bult do you have an understanding as to where this
requirement practically stems from? What's its root source?

THE WITNESS: I think that — my cpinion, I think the
root source is the local community wanting diversity
participation because it was the City Hall and, you know,
getting local —

THE COURT: All right.

THE WITNESS: -- local companies and diverse. is where
it stems from.

THE COURT: All right. That's a —— I understand that
answer. I think it's a good one. It's a practical concern.
Maybhe to refine that, though, are you aware of any sort of
more official, if you will, edict or proclamation or
requirement, anything in writing, anything that came down
from, like, on high, anything official in that regard?

THE WITNESS: No.

TEE COURT: Okay. Counsel, any guesticns based on

ming?
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MS. LLOYD-ROBINSON: No, I don't have any.

MR, BOSCHEE: No, I think Mr. Philiips may be Lhe
right person to answer those questions.

THE COURT: Okay. All right. Thanks a lot. Ms.
Briseno-Rivera, you're axcused.

And, Ms. Lloyd, please call your next witness.
MS. LIOYD-ROBINSON: Plaintiff calls David Phillips.
DAVID PHILLIPS, PLAINTITT'S WITNESS, SWORN

THE CLERK: Thank you. Please be secated. Sir, can
you state and spell your first and last name for the record,
please?

THE WITNESS: David Ross Phillips, D-A-V-I-D,
R-0-5-5, P-H-I-1-L~-I-P-5.

THE COURT: All right. Mr. Phillips, I didn't let
her know because she's been in the court a while, but I'll let
you know because this —— I think you're — this is your first
day here ——

THE WITNESS: Yezh.

THE COURT: —-— there's some water and stuff there if
you want to help yourself.

THE WITNESS: All right. Thank you.

THE COURT: OQOkay? Ms. Lloyd?

MS., LILOYD-ROBINSON: Thank you.

DIRECT EXAMINATION

BY MS. LLOYD-ROBINSON:
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Good afternoon, Mr. Phillips.
Good afternoon.

Can you tell me where you're currently employed?

= G E S &

T'm with Forest City Construction Services.

Q And that's a buéiness unit of Forest City
Entercrises?

A Yes, it is.

o And Forest City Enterprises is based in
Cleveland, Ohio?

A Correct.

Q And what's your position at Forest City
Construction Services?

A I'm vice president.

Q And can you just briefly describe what .your
duties are in that position?

A I manage construction projects for our
development out —— out on the West Coast.

Q And how long have you been in that position with
Forest City?

A 16 years.

Q And are you based here in Las Vegas?

A Yes, 1 am,

Q Okay. And you're familiar, then, with the
project —— the New lLas Vegas City Hall?

A Yes, 1 am,
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Q So Forest City Commercial Construction Company
was employed by the owner of the project as the owner's
representative?

A Correct.,

Q And at the time that was another unit of Forest
City Enterprises?

A Yes, it was.

o I think you testified previously that the Forest

City Commercial Construction was merged —— you want Lo go
ahead and finish that — with another division, I think?

A We merged several divisionsg. Our retail
residential division we — we just put everyone in well,
one -

0 Making this the cne vou work for now?

A Right.

e Q Okay. Bub you've bheen employed by Forest City

in variocus capacities in these different corporations?

A Yes.

Q Ckay. And what was your specific role on the
project?

A I was designated by the city —— or to the city
that I would be the owner's rep.

Q And so the owner at the time of construction of
the project was listed as QH Las Vegas on Whiting Turner's

contract; i1s that correct?
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A Correct.

Q Ancd is that a Forest City Enterprises affiliate
or subsidiary?

A Repeat that.

0 Is QH Las Vegas another Forest City Enterprises
affiliate?

A It's an LLC ownership by Forest City
Enterprises, ves.

Q Sc Forest City Enterprises owns QH Las Vegas?

A Yes,

Q . And then — was that the same with PQ Las Vegas?

A Yes, PQ.

Q Ckay. And that was another entity that was
involved in the project?

A It was the overall — it was another —— for a
piece of property in Symphony Park, which is —— which was part
of The agreement with the city.

Q Okay. And then FC/IW is another Forest City
Enterprises—related —

A Correct.

Q —— company? Okay. And those were all, in some
form or fashicn, Involved in this project at different points?

A It was part of the development agreement — the
entities involved with the development agreement —

Q Ckay.
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A — with the city.

o And so are you aware -—— legal notices were to be
served cn the Cleveland coffice?

A To the cwnership, yes.

Q Right. Sc was — ownership was listed CH Las
Vegas care of Forest City at that Cleveland address?

A Yes,

0 Okay. And you were on site at the project every

day?
A Yes, I was.
0 Can you turn to Joint Exhibit 617
A Okay.
0 Are you familiar with this document?
A I was — T was — became familiar with this

document at my depcsilion.

0 Okay. Do jou recognize that stamp there in the
middle of the document?

A Tt's toc blurred te — to read it.

Q Do ycu recognize those inilials Lhere listed on
the side?

A No.

0 Okay. And then is this — this ad just listed
here for QH Las Vegas, or I think it's a typo. It says OH Las
Vegas, but is this the service address that we just spcke

about in Cleveland, Ohio?
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A Yes, this is the address for the Forest City

Construction —
Q Mm—mm.
A — and that's the suite —
Q And so —
A — Suite 1005.
Q — 1 think vou just previously testified that

the ownership, the property records would have reflected QH
Las Vegas in care of Forest City?

A I didn't say, in care of. I said it was —- it
would go to corporate,

Q Okay. So this would be — this would be service
on the owner at this address?

A On — vyes.

0 Yes. QOkay. And let's go ahead and look at
Joint Exhibit &3, there. Itfs Just two pages down.

And this is another preliminary nctice served by
Cashman on the owner for this project. And do you recognize
that received stamp there?

A Yeah, that one is clear. 1It's Forest City
Commercial Construction.

0 And those initials there, that ML, is that for
Michelle Legina?

A It could be.

Q Wasn't she the one at Forest City that was
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responsible for tracking preliminary notices that were
received by the owner?

A Yeah, T worked with her specifically for the
accounting and pay applications and lien releases and things
of that nature.

Q So did -- she contacted ydu about tracking the
preliminary notices?

A The preliminary notices she didn't contact me
on. IC was an automatic for most of our projects. They would
go to her or whoever was assigned to the project and they

would Crack them.

0 So was she assigned to this project —
A Yes.,
0 — to track the — so0 Michelle Legina was

tracking preliminary notices on the City Hall project?

A Yes.

] Okay. And so did she track all subcontractors
and suppliers on the project, or was she only concerned with
the first tier?

A We — normally Forest City only deals with the
first tier. We don't do subtiers. We're not — we did —— we
do not require it from our contractor.

Q0 Okay. So you weren't even really concerned with
anyone supplying below the first tier?

A No.
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0 So on this project Mojave would be first tier?

A Correct.

Q And anyone supplying below Mojave you weren't
really worried about?

A Mrgn—1om.

Q Ckay. And did you have the requirement for the
use of the DBE on this project?

A There was not rezlly a regquirement for diversity
for the project.

0 Mm-—hree.

A It was a request from the city. The city
councll requested it. They do nol have a program within Che
city, and — but they felt — vyou know, they — they did ask
most developers and contractors working within the city to —
good faith effort, Lry to gel participation from minorities
and diverse groups, and we agreed Lo — we had a goai that we
stated we would try to réach, which was 15 percent to the city
which they accepted.

And — and it was good faith. There was no
guarantees Lo the city that we would get that.

Q S0 it wasn't a contractual responsibility for
Mojave to have a certain number of DBE suppliers or
subcontractors on this project?

A I wouldn't know that because I —— I — the

contract is with Mojave-Whiting Turner.

KARR REPORTING, INC.
40

JA 00006783




M

w

10
11
12
13
14

15

106

17
18
19
20
21
22
23
24

25

Q So you contract with Whiting Turner, did you
have a specific requirement for Whiting Turner on this
project?

A We had a statement that we would like
pafticipation, and we said 15 percent, but it was not a
requirement. —

Q So you didn't require Whiting Turner to make
sure Mojave did 15 percent then, correct?

A We — we requested that 15 percent overall,
however it was obtained, that's what we would like to see.

0 But if someone couldn't do that, it wasn't a
breach of the contract —

A No.

Q — to perform the work? Ckay. And let's go
back really quick to Joint Exhibit 61, just to follow—up.

After looking at 63, does that refresh your
recollection as to whose stamp that is there with the ML?

A The initials lcok -- you know, the initials look
the same as 63, the stamp, I —

0 And this is the address for Forest City

Construction Services ——

A Yes.
Q — on here? And then did Forest City forward
preliminary notices to the — to Whiting Turner to track on

this project?
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A

Q

I'm not familiar with that process,

So you weren't in charge of msking sure that

those things happened?

A

LOT - S o

No.
Even as the owners were up on site?
NoO.

Tt was someone else within Forest City who would

have dcne that?

O 0 o0

Forest —

LR & B,

projects —
A
Q
the corporate

A

Q

Correct.

Specifically Michelle Legina?

She is responsible for that, yes, so —
Okay.

— I would assume —

You would assume that this was received by

They weren't —
— City —
— they were not issued to the field.

— right. Because you were on site at the

Correct.
— 1in & trailer. And so these were served on
offices?
Correct.

And then they had a tracking process there. And
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this appears to be Forest City's received stamp, correct?
A It appears —

with the initials —

- to be.

— ML?

It appears to ke.

oo 0 0

And the address on here is the Forest City
address?

A It is the Forest City address.

o Okay.  2And Whiting Turner had it —— because it
was likely forwarded by Forest City to Whiting Turner for
tracking? Yes?

A I don't know.

Q Ckay. Thank you.

MS. LLOYD-ROBINSON: I have nothing further at this
Time.

THE COURT: All right. Mr. Boschee?

CROSS-EXAMINATION
BY MR. BOSCHEE:

Q While you have 61 open. You were the Forest
City representative on the project, correct.

A Correct.

O In the entire time that you were there, did you
have any idea that Cashman Equipment was providing anything

for the City Hall project?
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A Not until I received the official lien on the

property.
o Well, until they liened the property, you didn't

know that -

A Until they liened the property —

O  All right.

A —— correct.

0 Now, let me at 61 — again, as an owner's
representative can you tell me — I mean, obviously you — you

probably have an idea now because you're sitting here and
you've been deposed. Can you tell me what — what equipment
or materials Cashman was providing for this project?

A I wouldn't know.

Q Can you tell me the amount of — the. aggregate
dollar amount of materials or equipmenl Cashman was.providing
for the project?

A There's no dollar amount listed here.

Q No, there isn't. And if vyou look at the top, it
says that the customer is Mojave Electric; do you see that?

A Correct.

Q Okay. Now, if you flip to Exhibit 63, which we
were just looking at, same questions. Can you tell me from
looking at that. document what — what materials or supplies
that are being supplied to this project by Cashman?

A I wouldn't know.
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Q And there's no aggregate dollar amount on that
— on that prelien notice either, is there?

A No, there isn't.

Q Ckay. Now, the second prelien notice, can you
see — do you see the date on that one? Is it — it's in
April of 2011, T believe.

A Where is it listed?

Q Actually show you where -— hold on. It locks
like it's stamped April 27, but —

Well, that's — that's the stamp from Forest —

Right.

>0

— City. April 277

0 That was the — that was the — that was the
date I was looking for.

A Oh, okay.

Q Do vyou hav% — do you have an understanding
because you were on site everyday as to whether the generator
equipment was by and large delivered to the site prior to
April 277

A I don't recall.

Q Okay. From your —— from your experience in this
case —— well, do you — do you have an understanding as to
whether payment was made on or — on or before April 27, 201172

A T couldn't —

Q Okay.
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A — confirm that either.

O Ckay. But again, if you look at —— if you look
at this preliminary notice, it lists the customer as CAM
Consulting, doesn't it?

A Yes, it does.

Q Okay. So just to be clear, from looking at the
two documents, one document says that there is an agreement
between Cashman and Mojave, the later document says there's an
agreement between Cashman and CAM Consulting, doesn't it?

A Correct.

0 Okay. And neither document has any general
description of the scope of work or materials being provided
to the project by Cashmen, do they?

A No, it doesn't.

0] And neithef document has a dollar amount of the
materials or the scope of work that was provided by Cashman,
does it?

A No, it doesn't.

Q So as an owner's representative you —— 1f you're
looking at these two documents, you know, without, again,
knowing anything below that first tier of contractors, you
wouldn't have any idea of what Cashman was providing or what
aégregate dollar amount they were providing to this project,
would you?

A Not from this notice.
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Q Or even from — or even whce their agreement was
with, would you? I mean, one says one entity, one says the
other.

A Yeah, it's different.

Q Okay. Now, do you have an understanding as to
whether Cashman ever actually completed the generator work?

A The work is not complete as of today.

Q Right. That's why there's money in escrow,
correct?

A Correct.

Q About 5$86,0007?

A About that.

Q Okay. 2And that money 1s 1n escrow because the
PLC codes have never been —— there was testimony yesterday —
turned on, but the PLC codes are not inputted into the — into

the system, correct? ' ‘ g :

A That's correct.

Q Okay. And why are the PLC codes important
for — for this project and for these generators?
| A Tt's a program that the -— it's tied to the
building management system that's — that he has. So the city
operation can pull up the generator. They can —— they
understand if it's operating at the right temperatures, 1f
it — when it's running, if it needs oil, if it needs

servicing. Sc it's — right now there's just an alert — a
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red button that says, you know, it's not working.
So you basically have Lo manually go check the
generator, instead of having it available to them.

Q Ckay. And then — vyou went over this a little
bit, but I'm — I'm going to try to preempt the Judge's
quéstion before he can get to it. You talked a little bit
about the representations with respect to the disc management
[inaudible} requirement on this project, correct?.

A Correct.

Q Just so — just so we all — a complete
understanding, you said it wasn't a reguirement, but it was a
representatioﬁ that Forest City made to the city council that
you were going to put a good—faith effort to get 15 percent
minority participation on this project, correct?

A Correct.

- Q And per your understanding, that was a very
important issue for the city, wasn't it?

A Very much so.

Q Why was that?

A Well, the — the minorities and diversity groups
in town during cur councili meetings and everything else came
up and voiced their concerns that city projects were not being
required or having, you know, specific participation. So, you
know, they — they went to all the councilmen and said, you

know, we would like, you know, this —— 1it's a public, you

KARR REPORTING, INC,
48

JA 00006791




L e e =2 T & N - S 'S B o B

10
11
12
13
14

15

16

17
18
19
20
21
22
23
24

25

know, it's a public buiiding, we would like to have that
participation.

Q Okay. And then the city council kind of
conveyed that to vou and said, well, they want this
participation, we want this participation, get it done,
pasically, right?

A Right,

Q Okay .

A So at that point we did — we prepared a
diversity program. The city didn't have a diversity program.
We took —— our company is diverse across the entire country
that we do work in, we modify one of our programs to, you
know, try to, you know, so the council would understand what
we were trying to do, what the community —— that was.
distributed to the community, we met with the community groups
so: they undefstood what we were trying to do.

Q Okay.

A But they also knew it was not, you know, it
wasn't, quote, required.

0 Right. If — it would have fallen short if one
or more subs or whatever wouldn't have gotten there, it wasn't
something that you were going to fire them from the job, but
it was something that was very important for the city, given
the representation you made to the city, wasn't it?

A Correct.
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Q Ckay. And to say, if you wouldn't have put —
and i say, you, I mean, if Forest City wouldn't have pul a
good—faith effort and wouldn't have gone to these lengths to
get DBEs involved in this, it would have endangered your
future relationship and future projects with the City of Las
Vegas, wouldn't it?

A Yes.

Q0 Okay.

MR. BOSCHEE: I have nothing further for this
wilness.

THE COURT: Ms. Lloyd, any follow—up?

MS. LLOYD-ROBINSON: I have just a few more
questions.

THE COURT: COkay.

REDTRECT EXAMINATICON
BY MS. LLOYD-ROBINSON:

Q So for the DBE requirement that you were -just
spesking about, is the intent to be what happened here, which
isg, I think — you weren't here yesterday, but Judge Bare
referred Lo it as a, Contractual placeholder, that CAM was
just inserted in the middle, didn't really do anything, took a
fee, and Cashman supplied the materials almost directly to
Moijave on this project.

So is that — is that the intent of the DBE

requirement here, to fulfill it with a person that's not
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actually performing any work or doing anything on the project?

A No. Well, there's no specific, you know,
definition of — if they acquire a certified, you know —— you
know, diversity company which they have to be certified, then
they —— their participation could be utilized.

0 So that counts for the entire amount that
Cashman supplied? Not just his little fee on the job —

A Correct.

0 —— CAMs little fee, but the whole contract,
then? Even though CAM just passed throuch, he just passed
some paper back and forth and took his fee and some more,
but —

a The thing is —

0 —— that fulfills —

A —— is that I, vou know, Forest City was not
aware of CAM at all until, you know, all the liens and this
developed. We were not —— were not aware of some of the other
contractors in the diversities. You know, Whiting Turner
tracked it for us, they listed the companies which was
upper—-tier contracts, and the participation and that's what
was provided to us. And we provided thal same report to the
City of Las Vegas on a monthly basis. |

Q So when you were Lalking with ﬁhe city, thoudh,
was that what they had in mind for diversity participation? I

mean, 1s that really what was anticipated would be fulfilling
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the requirement?

A We didn't ——

MR. BOSCHEE: I want to object Lo it being called for
speculation as to what the city anticipated. I mean, if they
had made specific representations, that would be one thing,
but what they anticipate, I think is speculative.

THE COURT: All right. Well, my thought is that Mr.
Phillips has demonstrated through his testimony a pretty good
understanding as to the requirement or the philosophy behind
the initiative. So I think all these questions are fair.

Go ahead, Ms. Llovd.
BY MS., LLOYD-ROBTNSON:

0 Ckay. Do you want to go ahead and answer if
that's — when you were talking with the city in developing
this diversity program, as you testified previously, you ——
that Forest City helped the city develop this program,
correct?

A It was our program that we presented to the city
that showed them how we were going to do it. And it was the
certification of the companies and that's as far as we took

it, not anywhere beyond that point.

Q So what's the purpose of using DBEs on any
project?

A It — it gives the minorities in the community
and opportunity to participate and — and become, vou know,
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better members of the construction industry. We do it all
over the country. You know, the small companies have a very
difficult time breaking into multimillion dollar projects.

So by working within their certification which, you
know, they're required to, vou know, to go to education and
everything eise during those programs, 1L —— it allows
companies to hire them to, you know, get them more involved in
the community and financiaily.

Q It just seems like a situation here where CAM
Consulting, the DBE, wasn't doing any Work, doesn't really
fuifill that purpose?

A I can't comment on that. I don't — I reaily
don't know.

Q Okay. And if you can turn to Joint Exhibit 61.
You may stiil have it open. I think that's what you left
with — with Mr, Bogchee.on. L

A Okay. |

Q Right in the middle of the page there it states,
The undersigned notifies you that they have supplied equipment
for the improvement of the property, identified as Las Vegas
City Hail. Do you see that above That box there?

A Yes.

Q So that's a general description of what Cashman
was doiﬁg, supplying equipment to the project, correcL?

A It says, Supply equipment.
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Q That's a general —

A What equipment —

Q — description?

A — it's a general, you know, bollerplate
statement.

Q So it does provide a-geﬂeral description of what

Cashman Equipment is doing on the project?

A I would have to say ves.

Q Ckay. And do you know in Nevada is there a
requirement that a meonetary amount be included on a
preliminary notice?

MR. BOSCHEE: Cbijection. Calls for a legal
conclusion.

THE COURT: Well, in his area of expertise he either

would or would not have an answer to that. He might not know,

but T — he's ~— I think he works enough in the area where you
can ask the question, at least. 8So go —— that's a fair
question.

THE WITNESS: I've seen some preliens with dollar
amounts and some preliens without dollar amounts.
BY MS. LLOYD-ROBINSON:

Q Ckay.

A S50 ——

MS. LLOYD-ROBINSCN: I have nothing further.

THE CCURT: Mr. Boschee?
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RECROSS-FEXAMINATION
BY MR. BOSCHEE:

0 So looking at 61, what eguipment was Cashman
providing for the project?

A I wouldn't know.

0 Ckay. And you wouldn't know the amount or the
extents to —— or the amount or the duration of the services
they were providing in terms of installation or startup or
anything like that, would you?

A No.

0 Ckay. And with respect to — to the DBE
requirement, once —— once these DBEs gol certified and cnce
they were involved and got certification and were involved in
the project, did Forest City have any input at all at that
second and third tier of what they were doing or what they
were or were not doing on any of these projects?-

A We — we were not aware of — of any of the
lower tiers, you know, on the project.

0 Right. It's not something that you guys would
have followed, was 1T?

A It's not something we followed.

Q Okay.

MR. BOSCHEE: WNothing further, Judge.

THE COURT: Ms. Lloyd?

MS. LLOYD-ROBINSCN: I have nothing further, Your
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THE COURT: All right. I know it sounds —-- it —
you're probably getting the feel that 1 ask questions all the
time. I've had bench trials where I've asked no questions, or
at least maybe just one or two. But there — there are some
questions that come to mind. The parameter 1 like Lo use
which I've been trained on formally as well in this process ——
I really should try to clarify things if I have questions.

I want you to know I — I wouldn't want to get into
areas that would be something of, sort of a new area, but I
think it's important to clarify things, especially if my mind
is going certain directions, based upon the fact that you quys
did really good work on your trial briefs and I'm getting a
real feel for what's going on here.

This is important to me Lo make a good decision. 5o
I Fjust hope yvou can respect that I will ask questions to
clarify along those lines. What I haven't said, though, and
it's important to let you know, is that if vyvou object to my
questions, you can do that. If I ask a question and you want
to obiject, you can. I won't — I won't hold it against you
perscnally or professionally. But just like any other
question you can obiject. Just let me know, okay?

MR. BOSCHEE: And then does, Your Honor —

MS., LLOYD-ROBINSON: Thank you.

MR. BOSCHEE: — rule on our obijection of vyour

KARR REPORTING, TNC.
56

JA 00006799




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

question?

THE COURT: Well, it's just like a motion for
reconsideration type of deal. I mean, judges shouldn't be
offended when lawyers come in and ask you to change your mind
about something. The same standard there, I wouldn't be
offended. I'm just —— and the thing is, it's hard for you to,
perhaps know exactly where my mind is going so far, and it
could go down other paths as we go through this, but — so
here we go. I do have some questions.

First, I wondeied, Mr., Phillips, if you could please
describe for me what it means to be an owner's rep for QH Las
Vegas, the owner here? In other words, please give me, just,
the short rundown of the Type of authority you have, and in
what capacity vou're sort of there in as an owner's rep and
how that becomes relevant in a practical sense to the whole
project?

THE WITNESS: Well, I was involved in the project
from the inception. I worked with our development group,
alongside them, with our finance group creating the
development agreement for this project.

THE COURT: Mm—hrmm.

TEE WITNESS: And then after the development
agreement was executed I was involved in assisting and
reviewing the architect's plans, hiring the architects and

consultants, and I am an architect -—— I gave it up years ago,
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but my expertise — I have an architectural background, so I
assist in —— I assisted in reviewing all the architectural
plans to make sure they're correct.

I was involved in Sending out an RFP for the CMAR,
construction manager at risk, who was involved with our team
to review the most qualified CMAR for this project. I also
helped review the contract with Whiting Turner with our — our
construction people and our attorneys to meke sure it met the
requirements of the development agreement.

And then when construction physically started, I was
on site day-to-day basis for quality control, you know, I'm
fully aware of the documents so I could do clarifications for
the contractor ——

THE- COURT: So yvou're walking around there with a
hard hat on?

THE WITNESS: — vas.

THE COURT: Every day?

THE WITNESS: Every day.

THE COURT: Okay. All right. So then — I don't

mean to interrupt you, but that pretty much answers that part

of it.

THE WITNESS: Okay.

THE COURT: To be the owner of something like this, I
mean, how does that happen? Is it the city through its city

council chooses to work with you that way, or how does that
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come about?

THE WITNESS: It's — it's a new process that's
started across the country, it's a public/private working
relationship, and the state has the —— and the cities have
that ability to do that, where they provide us with their
budget, they provide us with the program of the building that
they would like, and we — we met with — they're —- they have
architects on staff at the city.

THE COURT:  Okay. All right. WNow, another area of
your testimony, one which I think could be relevant
potentially, having To do with the ultimate calculation of
things, if I get to a calculation. It has to do with this PLC
code issue, all right?

THE WITNESS: Sure.

THE COURT: Tt's my understanding, correct me if 1I'm
wrong, but theye's a $86,000 amount in escrow presently —-

THE WITNRSS: . Correct.

THE COURT: - you're aware of that, right?

THE WITNESS: Yes.

THE COURT: 1Is it $86,000 even or is it some odd
amount?

THE WLTNESS: 1T think it's got some change. 1 —

THE COURT: Okay.

THE WITNESS: — I wasn't really involved with the

agreement, My corporate and our attorneys dealt with that.
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THE COURT: 1It's been suggested, alt least to the best
I can figure out, and that's why I'm asking you to clarify it,
that this 86,000 that's in escrow is specifically and only
related to this PLC code situation and not related to any
other aspect of the consﬁruction or equipment. Is that a fair
understanding of it?

THE WITNESS: Correct.

THE COURT: Okay. So is it —- does it stand to
reason in your view that — T mean, the implementation of the
PLC code, the value of that is $86,0007?

THE WITNESS: 1T don't know what the wvalue of it is.
It was the remaining amount of the contract that was available
at the time —

THE COURT: Okay.

THE WITNESS: — when we were c¢losing out the project
to, you know, to put in escrow.

THE COURT: All right. So is this something that
hasn't been done, then, as far as Cashman — T don't know
what — maybe I should start with this, I'm sorry.

What would Cashman have Lo do — since I know you
know the answer to this — I mean, from a construction point
of view, what would they have to do to actually implement
these codes?

THE WITNESS: It's my understanding it's — 1it's a

program. that needs to be inserted into the system.
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THE COURT: All right. So does the 86,000 encompass
that aspect of the code issue? In other words, the actual
connection and implementation of it? Or is it the equipment?
Or is it both? 1 mean, can you tell me about that?

THE WITNESS: It's specific to the PLC codes — the
agreement, the escrow agreement and the funds being held —

THE COURT: All right. So —

THE WITNESS: — because the city required us —
they're asking me when are we getting the PLC codes.

THE COURT: All right. What happens — well, what do
you think happens to the 86,000 if Cashman implements —— or
puts the codes in and finishes that aspect of it?

THE WITNESS: Then there's a, you know, a process in
that agreement where we would have to sign off on it, I think
Whiting Turner signs off on it and if I'm not mistaken, even
Mojave signs off that it has been completed ——

THE COURT: All right.

THE WITNESS: — and the funds would be released.

THE COURT: Who is — what entity is responsible for
the providing of the 86,0007 Do you know? Whose money is it?
I mean, who put it there? Where — what's the source of that
money?

THE WITNESS: It's with American Title, I believe.

THE COURT: Did yvou quys ever give me an offer of

proof on that? Who provided the 86 grand?
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THE WITNESS: Oh, who provided —

.MR. BOSCHEF: For who actually provided —

THE WITNESS: —— the 86 grand?

THE COURT: Yeah.

THE WITNESS: Well, it was part of the final payment.
So it — 1L was submitted to the city for approval, they
understood that 86 was going to be put into an escrow account

THE COURT: Mm—hmm,

THE WITNESS: — and The lender processed the
payment. And the lender actually processed Lhe payment
directly to the title company.

THE COURT: All right. If —— in your opinion, if
circumstances evolve somehow where Cashman finalized the
implementation of the PLC codes ——

THE WITNESS: Right.

THE CCOURT: — would they reasonably have a claim to
that 86,000 if they were to do that?

THE WITNESS: I don'tL believe so.

THE COURT: Why nol?

THE WITNESS: That doilar amount — I do not believe
that dollar amount was listed in the schedule of values for,
specifically, the generator. It was retention amounts
available —

THE COURT: Okay.
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THE WITNESS: —— for the project.

THE COURT: All right. So if the PLC codes were
fully implemented, and I'm sorry if that's a, you know, a
construction lay term —

THE WITNESS: That's fine.

THE COURT: — I'm nol a construction guy.

THE WITNESS: T'm not sure it actually goes, so
there's — |

TEE COURT: You know, I mean, T put some light
fixtures in my loft one time, but that's about it. But as
these PLC codes go in, what do you think should happen to the
586,000, then?

THE WITNESS: Well, per our agreement it just gets
released to Whiting — vou know, to the parties.

THE COURT: OCkay. That's all I have. And could be
you guys want to follow-up on that? I don't know. Anybody.
have further guestions?

MR. BOSCHEE: Well, T don't know if it would be — T
don't know if it would necessarily be a questicn for — for
this witness, but I — do you have an understanding as to
whether the — the implementation of the PLC codes was
something that was within Mojave's scope, or if that was
something that was supposed to be supplied by Cashman that was
paid for, wasn't it?

THE WITNESS: Yeah.-
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MR, BOSCHE=E: Okay. Yeah, that's it.

MS, LLOYD-ROBINSCN: But vou understand that Cashmaﬁ
didn't receive payment for it, and that's why the work wasn't
completed?

THE WITNESS: Well, that's what I'm being told.

MS, LLOYD-ROBINSON: And that's why we're here today?

THE WITNESS: Correct.

MS. LLOYD-ROBINSON: Okay. Nothing further.

THE COURT: Anything further?

MR. BOSCH=ZE: No. No.

THE COURT: All right. Mr. Phillips, thank you so
much for your testimony. You're excused.

And it's probably a good time to take a break. Ms.
Lloyd, how much time do you want to take on a break?

MS. LLOYD-ROBINSON: If we can do 25 minutes, that
will be perfect.

THE COURT: 257 Sure. Okay. We're going to take a
25-minute break., That will put us back here at ——

MR. BOSCHEE: 2:507

" THE COURT: -- a quarter — no, that's —

MR. BOSCHEE: 2:457

THE COURT: —— Z2:45.

MR. BOSCHEE: Sure.

MS. LLOYD-ROBINSCN: Okay.

THE, COURT: We'll come back at 2:45,
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MS, LLOYD-ROBINSCN: Thank you.

TBE COURT: We'll see everybody then.

(Court recessed from 2:22 p.m. to 2Z2:51 p.m.)

BRIAN BUGNI, PLAINTIFE'S WITNESS, SWORN

THE CLERK: Sir, can you state and spell your first

and last name

for the record, please?

THE WITNESS: Brian Bugni, B-R-I-A-N, and the last

name is B-U-G-N-I.

THE CLERK: Thank you.

DIRECT EXAMINATION

BY MS. LLOYD-ROBINSON:

L@

LR S o B R © I - & R

finance?

Q
talking about

A

Good afternoon, Mr. Bugni.

Good afternoon.

Can you tell me where you're currently employed?
I'm currently employed at Mojave Electric.

And how long have you been with Mojave?

In June it will be 17 years.

And what's your position there?

Vice president of finance.

And how long have you been the vice president of

16 years.
And so you're familiar with the project we're
today, the New lLas Vegas City Hall?

Yes.
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Q And Mojave contracted with Whiting Turner to
perform all the electrical, correct?

A Yes.

Q Okay. 3o what were your duties related to the
project?

A . Preparation of the monthly billing to Whiting
Turner, and then monitoring payment to the subcontractors and
suppliers.

Q So you were responsible for coordinating

payments to all your lower—tiered subs and suppliers on this

project?
A Yes.
0 And getting releases if necessary?
A Myself and my staff, ves.

o3 Okay. So Mojave chose not to buy the equipment
directly from Cashman because there was a DBE requiremeni on
the project, correct?

A That's my understanding.

Q . And so it was Mojave that determined that these
particular materials — the materials that were going to be
supplied by Cashman to the project should be supplied through
a DRE?

A Yes.

Q And so then, Mojave in turn contracted with a

DBE to supply those materials?
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No.

You didn't contract with a DBE?

b= & T,

No. Cashman selected the DBE.

Q But who — Mojave had a contract with CAM
Consulting in this matter to supply these materials?

A Correct.

Q 50 Mojave contracted with CAM to supply the
materials?

A Yes,

] OCkay. And — well, this wasn't the first time
Mojave had worked with CAM, correct? -

A Correct.

0 50 how did Mojave first come into contact with
CAM and Angelo?

A My understanding is Chat Angelo came to our .
office, you know, stating that he was a-~disadvantaged business
entity, and he was trving to do work with us.

Q So he just sort of showed up out of the blue
looking for work with Mojave?

A I'm not sure if he had been referred to us by a
general contractor or another contractor,

Q And so he came into your offices looking for
work and what happened? Do you know what happened?

A I don't know what happened. I was not involved

in that selection process.
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0 Did he meet with Troy Nelson, the owner of
Mojave Electric at any point?

A I believe he did.

Q And what was the outcome of that meeting?

A CAM was chosen to do some work with Mojave.

0 And so he worked on two other projects in
addition to the City Hall project with Mojave?

A That's correct.

Q  So before contracting with CAM on these projects

did Mojave run a credit check for CAM?

A No.

0 And did Mojave check to see if he was a licensed
contractor?

A When you — could you define "“licensed

contractor?" Because, I mean, we did have his DBR
certification.
Q You checked his DBE certification, but did you

check to see if he was a licensed contractor with the State of

Nevada?

A T did not.

Q Did Mojave?

A I'm not sure if anyone else did.

Q And did you check to see how long he had been in
business?

A No, I didn't.

KARR REFPCRTING, INC.
68

JA 00006811




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Q Did you do any due diligence concerning CAM
before contracting with him?

A I don't handle the contract, so I — I really
don't have any due diligence to do with —

Q But yvou handled the payments?

A — yes.

Q So you're responsible for paying CAM for the
work?

A Yes.

Q So you didn't do any due -diligence prior to
issuing payments to him on any of these projects?

A No.

Q So Mojave felt comfortable enough to pay large
amounts of money to CAM without really doing any checking on

him before he worked with MoJjave on these projects?

A . Well, Mojave knew their checks were good so —-
mean, their —— trust there was not a concern.
Q But you were paying the money to him, and then

walting for him to pay others, or pay Mojave back, correct?
A Yeah, &t the time of payment to CAM there were
check exchanges, so there wasn't really a right period.
Q So Cashman asked Mojave to issue a Jjoint check
for the materials that Cashman supplied to the project,
correct?

A Yes.
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Q And Mojave refused to issue the joint check
because of the minority participation?

A And also that I did not have a joint check
agreement with CAM in our contract, and I did not have CAM's
approval on a joint check.

Q Well, did you ask CAM if he could issue a joint
check?

A No, because I did not have it in my contract.

0 So did you not issue any other —— any joint
checks to CAM?

A I — I can't remember.

Q Is Mojave in the practice of issuing Jjoint
checks?

A Typically, no.

Q So did you believe that if you issuéd a joint
check it would remove the credit that Mojave was going Lo gét
for using the DBE on this project?

A Yes, I did.

Q And isn't that why vou didn't issue a joint
check on this project?

A There were two reasons. One, for the minority
participation, and two, I did not have a joint check agreement
with CAM.

Q But you didn't ask for a joint check agreement

with CAM sither?
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A No.

Q So Whiting Turner didn't prohibit Mojave from
issuing a joint check to CAM and Cashman for this equipment?

A Not to my knoWledge.

Q And it's true that if a joint check had been

issued we wouldn't be here Coday because Cashman would have

been paid?
A To me that's speculation.
) But that's true because then your funds would

have been good and they would have gone directly to Cashman.
You keep saying the funds were good, so the funds would have
been good and they wéuld have gone tCo Cashman?

A But I did not have a contractual agreement to do
a joint check so you're —

0 But if a joint —

A — you're asking me to do something that I could
not do.

0 But you didn't ask CAM for permission to issue a
Joint check at any pointC?

A Correct.

o So you could have asked CAM CLo issue a joint
check and he just chose not to?

A Correct.

Q And if you had we wouldn't be here today?

MR. BOSCHEE: Objection. I think it misstates prior
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testimony.

THE COURT: Well, I agree with that cbijection on a
different kasis, though.

MR. BOSCHEE: Okay.

THE COURT: I mean, God only knows what would have
happened. I mean, if you do a joint check that sets it up, 1
think, in a more secure way, I think we all can agree to that.
But who knows what CAM does. What if they forge the joint ——
the name of the other entity and then go cash the c¢heck and
run off to the — wherever they run off t0? Who knows?

MS, LIOYD-ROBINSON: That's true. And there was. just
testimony offered previously about —-—

THE COURT: T mean, that would be a way of trying to
put in place a security device more than what you end up |
having here. But it wouldn't, in my view, be an absolute
secure transaction. Who knows, given what we now think of Mr.
Carvalho.

MS. LLIOYD-ROBINSCN: No. No ——

THE COURT: I mean, really, who knows?

BY MS. LLOYD-ROBINSON:

Q So let's talk a little bit about the meeting at
Mojave that occurred on April 26, 2011, that was testified to
previously — and you were in the courtroom -— that there was
a meeting tetween CAM and Mojave, and then also that Cashman

was there for an exchange of checks, that's correct?
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A Correct.

¢ . Ckay. So you required CAM tc bring releases
from his suppliers to obtain his check from Mojave?

A Yes.

Q On the project? 8o then you understocd that vyou
were having to pay CAM in order for CAM tc pay his suppliers
tc get those releases?

A Yes.

Q Because you knew CAM did nct have funds tc pay
for the materials that he was — were being supplied thrcugh
him to the project?

A Correct.,

Q Ckay. And then you alsc understcod that the
suppliers would need to be paid in crder to provide these
releases?

A Correct.

O 50 then there were a couple more payments made
on that date that we haven't yet talked about. CAM issued twc
checks tc Mcjave cn that same date?

A That's corfect.

Q So as part of that meeting CAM wrote two checks
back to Mojave con April 26, 201172

A Nct in that meeting.

Q It wasn't that day?

A It was that day.
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Q Okay. Can you — vyou had a meeting with CAM and
then yvou had a meeting with Cashman, or how did that timing
work? Was Cashman first and CAM second?

A No, I met with my accounts payable and CAM and

then CAM and my accounts payable met with Cashman.

0 So in the first meeting CAM wrote two checks to
Mojave?

A Correct.

Q And handed them to you that day?

A Yes.

@) .And then the second meeting was when the check

was given to Cashman in exchange for the release?

A Yes.

Q Okay. So those two payments that CAM made that
day to Mojave, those weren't for the City Hall project?

A 'They had nothing to do with the City Halil

project.

0 Those were for the Nevada Enerqgy project?

A Correct.

¢ And that was kind of unusual because you
basically inserted CAM in between yourself — in between
Mojave?

A Divisions within Mojave, yes.
0 So you had Mojave contracting with CAM to

contract with Mojave to do —
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A With Mojave Systems, a division of Mojave
Electric, ves.

Q — okay. So — and in that agreement CAM was
late on paying Mojave on the Nevada Energy Project, correct?

A Correct.

Q S50 he was supposed to make the payment
immediately upon getting the payment from Mojave? He was
supposed to make that payment right back to Mojave?

A Correct.

0 Okay. S0 — and he was late on that payment
because he was out of the country? That's what he told you?

A ‘He —- we were late because my payables didn't
realize that he was giving us a check in exchange for, I
believe it was the January billing for that NV Energy project.

Q So after your accounts payable made that mistake
in early March — because that's when the check —— the payment
was issued to him, correct?

A Yes.

0 You didn't take any action for seven weeks to
try to get that payment from him?

A T tried calling — calling Angelo to find out
and I was unable to reach him until — T think we got ahold of
him mid — sometime in April,

0 And so were you informed at that time that the

reason you couldn't reach him was because he was supposedly
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oul. of the country?

A Yes.

0 | Ckay. So you had issued this payment to CAM and
he didn't hold up his end of the bargain there? He didn't
give the payment right back to Mojave?

A Correct.

Q So let's take a look really quick at Joint
Exhibit 60, page 57. So if you go to the next page, 58,
you'll see — this is the Modjave check to CAM,

A Okay.

0 And was that for the NV Energy project?

A I believe that it was., I -~ I mean, I — I
don't know what exactly the check was for without seeing the
detail attached with the check.

0 So but Mojave did make a large payment to CAM in
early March for the NV Enerqgy project?

A Yes.

Q And expected that Mojave would‘—— I mean, CAM
would make that payment back to Mojave?

A Yes.

Q Okay. So were you — weren't you concerned when
Angelo didn't meke that first payment as he had agreed to do?

A There was some concern, hub I knew we had other
projects with him.

0 Other projects, like, the City Hall project?
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A The City Hall, NV Fnerqgy, and Metro Police
Headguarters. |

Q But_you also knew that his — his —— T guess,
involveament in those projects was minimal, correct?

A Correct. I mean, he was a BV contractor, you -
more or less managing thal aspect of each project that he
would — he was contracted for.

0 And you knew he didn't have independent funds to
pay Mojave for the work that Mojave was doing on NV Energy
project?

A Well, once we paid him then I knew he — he had
funds.

Q Only because Mojave paid him the funds, you knew
he had the funds. - He didn't have independent funds?

A I'm not sure what was in his bank account.

Q Did you_inform Cashman at any point that CAM.had
been late making that first payment to Mojave on the NV Energy
project?

A NoO.

0 And vou were concarned enough with that payment
that you required Angelo to bring two checks to gel the NV
Energy payment that day, April 267

A Because we paid him the — I believe it was the
February draw that day also, which covered those two checks.

Q 50 you wanted him to immediately -—— vyou were
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giving him a check on NV Energy and you wanted him to

immediately give you a check right back?

A Correct.

Q For the same time period?

A Correct.

Q So you made him bring the earlier payment, and

then vou made him pay you immediately for what you were paying
him?

A Right. Per our — per our agreement.

Q Ckay. Did you agree to hold CAM's check before
depogiting it in the bank to aliow for Mojave's funds to make
it into his account?

A No.

Q So the meeting was April 26, and when did you
deposit those checks?

i A T believe it — it may have lbeen that night
because T think that —— he came in probably around 4:00 at
night, so it was either that night or the following day. TI'm
not — I don't recall.

o Ckay. Let's turn to page 20 of this same
exhibit. Do you recognize this check?

A Yos, I think that was the second check that he
gave us in that ——

Q And this —

A — meelting.
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Q0 — this check is dated April 27, 20112
A Yes.
Q So you accepted a postdated check from CAM at
that meeting on April 267

A I mean, if it was the 26.

Q And then you held it for a day and you deposited

it the next day, correct?

A I'm not sure what day we deposited it.

0 I think if yvou look down here at the bhottom,
this is actually the subpoenaed records from the bank, it
shows the date of deposit of April 27, 2011, there at the
bottom.

A Okay.

Q And then if we go to the next — the next page.
This is the second check that yvou got for NV Enerqgy that day.

A Ckay.

0  And this — this check is dated April 28, 2011.

A Okay.

0 So yvou accepted a second postdated check from
CAM that day for payment?

A It appears that way.

0 And it looks like this check was deposited on
April 28, 2011, correct?

A Correct.,

Q So you held it for two days after the meeting
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before you deposited it?

A Yes.

Q So Mojave was contractually obligated to take
steps to ensure that Cashman received pavment for these
materials, right?

A Yes.

Q Both by its contract with Whiting Turner and by
the payment bond that you had gotten for the project?

A Yes.

Q- And that cbuld have been done here, Mojave -just
chose not to do that?

A No.

Q You couldn't have ensured payment to Cashman by
making payment to Cashman for the materials?

A No, I mean, because there was an intermediary of
CAM.

QO Well, you testified previously that There wasn't
a prohibition on issulng a joint check or a similar
arrangement by Whiting Turner, so there were ways to make sure
that when you gave your funds that those funds were going to
Cashman, and the release you were gehling in exchange would be
enforceable because you were giving Cashman a check?

A No. |

Q But you're the one with the — you're the one

holding the money —— Modave is holding the money. So Mojave
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can choose how and when it wants to pay?

A No, I still have contractual obligations with
CAM, Because i1f I — if I issue a joint — a check directly
to Cashman, then CAM is not paid and — and CAM could ccome
after us for that payment because I don't have any contractual
obligation to Cashman.

Q Rut you didn't ask CAM if he was okay with
issuing a joint check?

A No.

o] 50 he may have been okay with it?

MR, BOSCHEE: Objection. Calls for speculation. And
asked and answéred.

THE COURT: I think it's a fair question. It has
sort of been answered, but 1'll allow it. Do you want to
rephrase it or ask it again?

MS. LLOYD-ROBINSCN: That's okay. I'11l withdraw the
question.

THE COURT: Okay.

BY MS. LLOYD:

0 And I think you testified previously you weren't
sure if Mojave had issued joint checks involving CAM before?

A Correct.

Q So if we want to turn to this same exhibit,
Joint Exhibit 60, page 58.

A What page was that?
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0 The same exhibift you're in, but page 58 on it.
When we take a look at this check it appears to be a — a
two-party check, CAM Consulting and QED. QED is another
electrical supplier in town?

A Correct,

Q So this check has two names on it, CAM

Consulting and QED?

A Correct.
Q So Mojave issued a joint check in this instance?
A Yes,

Q And then if we look at page 79. Is this another
joint check?

A Yas, Lo QED,

0 So on this instance weren't you, I guess fou

testified you were contractually responsible to pay CAM. Did

CAM glve you permission to issue a joint check to it and QED?

A I'm assuming they did for this chedk.

Q " But you don't recall talking to CAM about that?

A No.

0 DO you recall why you would issue a joint check
to CAM and QED but refuse to issue a joint check to CAM and
Cashman?

A No.

0 And this was for materials supplied also on the

City Hall project?
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A I'm not sure. 1I'm not sure. 1'd have to loock
at the check details to see which project this was for.

0 And then prior to issuing a payment to CAM for
these materials, Mojave detefmined that the full amount that
had been invoiced should be paid?

A Correct.

0 So Mojave determined to pay that 100 percent
billing for those materials at that time?

A Correct.

Q So Mojave could have determined how much and
when to pay because Mojave had the ability to determine if it
was — the work was 100 percent or 80 percenl or 50 percent

when that payment was issued?

A Correct.

Q So Mojave paid for it in full and chose to do
507

A Yes.

MS., LLOYD-ROBINSON: I have nothing further ét this
time.

THE COURT: Okay. Mr. Boschee?

MR, BOSCHEE: I'll defer to Counsel, and, Your Honor,
I could do this one of two ways. I cculd ask Mr. Bugni two
questions — or a couple of questions as — as follow-up and
then recall him in two minutes of my direct and the care case

in chief, or just go at it right now and — and just get done
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with him. 1I'1l defer to Counsel and Your Honor as to what you
guys would prefer?

MS. LIOYD-ROBINSON: I have no objection to him
extending the scope as long — vyou know, I'11 just get to
redirect and we can proceed?

MR. BOSCHEE: Yeah.

THE COURT: Okay. Yeah, let's go ahead and handie
him for all purposes.

MR. BOSCHEE: Okay. That's kind of what T was
iooking.

CROSS-EXAMINATION
BY MR. BOSCEEE:

0] The — the two checks you looked at — forget
the — T mean, not the Jjoint checks, the two postdated checks,
the check for the 27th and the check for the 28th, can you go
back to those for just a second?

A What page was that?

Q I'm sorry.
A I'm sorry.
Q We don't — you may not even need to ook at

them. TI'11 just ask you a general question, and if you can't
remember you can't rememier. One check was deposited on the
27th and one check was deposited on the 28th, correct?

A Yes.

Q Okay. So had CAM or Mr. Carvalho and Mr. Norman
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gone to a Nevada State Bank branch on the 26th with the check
that was cut both to CAM and then back to Cashman, that check
would have cleared withcul any issue at all because these two
checks weren't even deposited until after the fact, were they?

MS. LIOYD-ROBINSON: Objection. Calls for
speculation,

THE COURT: Well —

MR, BOSCHEE: I know that it's speculation, it's —
the two checks were deposited after the fact.

THE COURT: -— yeah. Tt's pretty much a matter of
accounting —

MR, BOSCHEE: Yeah.

THE COURT: - it seems, but what —— maybe he could
look at them. I think they're Exhibit 60, pages 20 and 9172

MR. BOSCHEE: Tt's 90 and — yeah, 920 is one of them,

I know.
MR. MILLER: Yeah, 91 —
MR, BOSCHEE: - T don't know if the other one is ——
MR.

MILLER: — 90 and 921.
MR, BOSCHEE: Okay.
THF COURT: All right. So —

BY MR. BOSCHEL:

0 Sc the first — the first check is — 1s dated
the 27th and deposited, apparently, according to the check

register, on the 27th, correct?
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A Yes.

Q Ckay. And the next page, if you lock, it's the
— dated the 28th and deposited the 28th; is that right?

A Yes. |

Q Ckay. And the check exchange between Mojave and

CAM and then CAM to Cashman occurred on the 26th, correct?

A Yes.
O So just from a pure timing standpoint, neither
of these two checks would have cleared — would have — would

have come out of CAMs bank account until at the very earliest
the 27th or —— and then the 28th, correct? Based on your
deposit?

A Correct.

Q Ckay. So any money that — that would have gone
into CAM's account on thé 26th, at least arquably,
theoretically would have been available for transfer on the.
26th because these two checks weren't — weren't drawn on it
vet, were they?

A No, they weren't.

Q Ckay. Now, with respect to — there were two
other projects. There was — it wasn't just the — it was the
Nevada Energy and the Metro project, correct?

A Correct.,

0 Ckay. And vou had a — with respect to both

projects, a fairly fluid relationship with CAM where you
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would — he would come in and there would be a check exchange
and then the next time he would come in there would be another

check exchange. Was that fairly common of the way you did

business with him - with Mr. Carvalho and his company?
A That —-— that was a typical scenario —
0 Ckay.
A — with CAM.
0 And is that ultimately the reason, td the extent

—— to the extent you know if —— whether credit was run on him
or nolt, was that the reason that'you guys didn't have that
much concern about his credit?

A Yes.

Q Because the idea is you're going to
simultaneously exchange funds, kind of on a going basis,
correct.?

A Correct.

0 Okay. What was —— what was CAMs specific role
on the other two proiects? What were they actually doing?

A They were a DBE on the NV Energy project, I
think we had a request for trying to use a DBE and we just
figured it was a fairly plausible situation where we had them
between Mojave and our systems division.

Q Okay. And I want you to explain that a little
bit because I — maybe the Judge understood it, I wanted to —

I didn't understand it particularly, and I know your business
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pretty well. Could you explain what Mojave Systems is,
precisely?

A It's a division of Mojave Electric that deals in

Jlow voltage wiring, for example, close circuit TVs, doing the

low voltage wiring for data jacks, pheone systems, you know,
maybe some low LED lighting.

0 Okay. And what is the difference between Mojave
Electric, which in that case was —— was the sub, and then
Mojave Systems which is a lower, I guess, tiered
subcontractor, but also a part of the company. How did
that — how — well, explain to me and to the Court the
relationship on those two projects between Mojave Electric,
CAM Consulting and Mojave Systems?

A We basicatlly had Mojave Electric which would
have been the subcontractor, for example, NV Energy on that
project, then CAM would be the DBE} and then belcw that would
be Mojave Systems.

Q Okay. And CAM was providing some level of
service, some level of — kind of the DBRE Services we've been
talking about, maybe not extensive work, but they're providing
similar DBE service on those projects as they were on the City
Hall project, correct?

A Correct.

Q Okay. And again, this was a requirement — this

is something that was passed down on each project from the

KARR REPORTING, TNC,
88

JA 00006831




L & e e T & T

10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24

25

general contractor?

A That's what I'm assuming, ves.

Q Ckay. And — but CAM, on these other two
projects was actually doing something? You had.—— there was
an agreement in place? They weren't just collecting —
collecting checks for — for doing nothing; is that ricght?

A That's correct.

Q Ckay. And the two checks we — we looked at —
and this was —— I believe it's — it's in two different
exhibits, there's J-14 is the one — but you also have it in
here with —— what exhibit was the checks? The two — two —

MR. MILLER: The ones — 90 and 917

MR. BOSCHEE: No. WNo, the ones to — back to CAM?
BY MR, BOSCHEE:

0 Well, if you look at —

MR, MILLER: 15;

BY MR. BOSCHEE:
Q — joint -— joint 14, it doesn't matter.
MR. MILLER: 15.

BY MR. BOSCHEE:

0 They're the same exhibit, I think. Okay. With
respect to the two payments, the two checks were written and,
you know, given that - that day, these were for work done on
other projects, correct? They weren't just — Jjust nominal

payments, there was actually consideration for these Lwo
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checks, weren't there?
A Yes, these were for the NV Energy project.
0 Okay. 2And for work performed by CAM on the NV

Energy projects, correct?

A Correct.

Q Okay. And over the course of your dealings on
these two projects there was a fairly regular —— over the
course of that period of months — exchange of checks that

went on, Correct?

A Correct.

Q Ckay. At that time did you have any reason Lo
believe that — that CAM Consulting didn't have any other
money in its bank account?

A No, T didn't. TI'd probably say over the - the
life of the relationship with CAM there was maybe about 1
million 250 paid to CAM from Mojave.

O Right. Kind of on a revolving fashion with
these — with these check exchanges?

A With these check exchanges, vyes.

Q Okay. And with respect to the — to the
payments for the other projects and the — and the exchanges,
did you have any reason to believe that CAM was insolvent on
April 26, 20112

A No.

0 Okay. Did you have any reason to believe that
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there was no money in CAM's account, other than what was being
tendered in the 8207

A No.

Q Ckay. Because Mojave had been paying them
fairly consistently over a period of several months prior to
that, correct?

A That's correct.

Q Okay. Tt was Mr. Carvalho and Mr. Shane Norman
that were in the office on the 26th, correct? I think you —
yvou said that there were representatives there, I don't know
thaﬁ you identified who they were?

A That's correct.

Q Ckay. If you turn to Exhibit 13, that's the
check to — that's the check that was drawn — drawn to CAM,
correct? Unless I've written the exhibit wrong —
incorrectly? !

A It's a deposit slip from CAM —

Q Or deposit slip — was it — page 4, I'm sorry.

A — yeah.

Q I can't read my own handwriting, I apologize.
Which is why I type all my briefs to the Court. This check is
for more than $755,000, isn't it?

A Yes.

Q Ckay. And again, in conjunction with the

amounts that you had been exchanging with CAM over the
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period — over the period before this, if's reascnable to
believe that there was additional money that was geoing to be
in CAMs bank acccunt above and beyond the 755, wasn't there?

A Yes.

Q Okay. Now, we've — we've kind of gone over the
jeint check — thé joint check question. CAM didn't sign this
check over — the one that you're locking at right there, to
Cashman, did they?

A Not to my knowledge, no.

0 Okay. And T think it's undisputed at this
point, but I just want to make sure, Mojave Electric did have
$820,000 in its checking acccunt when this check was drawn,
didn't it?

A Yes, it did.

o) More than that?

A Yes.

Q Okay. This was —— there was nc danger of
insufficient funds from this check?

A Not from Mojave, no.

0 Okay. Flip to Exhibit 4 — J-4. Did there come
a poeint — this is unconditicnal final lien release, T
believe, Again, if my own handwriting isn't tripping me up
again.

MR, MILLER: Twec pages.

BY MR. BOSCHEE:
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Q Two pages. Was this — was this unconditional
final provided to you at scme point on the April 26; do vyou
recall?

A Yes, after Angelo and Shane left the building.

Q Okay. Payment was made, they left the building,
this was given to you, and this is what was passed up to the
— to the general contractor, and eventually the owner,
correct?

A Correct.

Q Ckay. At that point, having received this —
having received this document and having tendered full
payment —— and again, your check was good, it didn't bounce,
the money was actually deposited, correct?

A Correct.,

Q Ckay. Did vou believe that at that point Mojéve
was pretty much done with respect to this particular issue and
these generators?

A Yes,

) Right. Ewven though the work wasn't completed,
you -thought with respect to the payment and the unconditional
lien release that you guys were finished with respect to the
generators, correct?

A For payment, yes.

Q Yeah., OCkay. And with respect to — you guys

issued — and you can look at it if you need to —— you quys
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issued a payment bond on this project, correct?

A Yes.

0] Ckay. And — well, actually, go to Exhibit 49.
I don't know if it's up there. Okay. Cool. Sorry, I was
just closer. I figured I'd run up there. Okay.

Second paragraph from the bottom. All this payment
and bond — again, Mojave Electric is the principal, correct?

A Yes.

Q  Ckay. And it says, Now, therefore the
commission of this obligation is such that if the principal
shall properly make payments to all persons, supplying labor
material, rental equipment, supplies or services in the
performance of said contract, and any and all modification of
the contract, then this obligation shall ke null and void. Do
you see that?

A Yes, I do.

Q Okay. You guys made full payment for the
materials and services with respect to the generator on April
26, didn't you?

A Yes.

Q Ckay. And at that point did you believe that
the obligations in this payment bond were essentially null and
void because you had tendered full payment?

A Yes.

Q Okay. But you knew that the — the work wasn't
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A Yes.

Q Okay. When did vou learn that there was a
problem?  You, Brian Bugni?

A T believe it was Monday morning, the 2nd of May.

Q Ckay. And how did you learn that there was some
issue?

A Pete Fergen with Mojave Electric came to my
office and said that Keith Lozeau had gone to his house on
Saturday, wondering what we had done with payment on — for
the generators.

Q Oh, c¢kay. And did you subsequently learn that
there was -just a breakdown in communication between Keith and
Shane at Cashman and that was the — the initial — the
initial problem?

A Yeah, Shan% said he didn't tell anybody that
that he was holding the check.

0 Ckay. And when did you learn that there was a
stop payment issued on — on CAMs check? |

A T believe il was around May 11.

0 Okay. Did somebody at Cashman — well, did
Cashman contact you guys Lo try to stop payment on the Mojave
check to CAM?

A Yes,

0 Okay. Were you able to?
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A No, we weren't.

Q Ckay.

A The check had already cleared.

Q Ckay. And so then after some other machinations

did you attend a meeting at Mojave's office with
representatives of Cashman?
A In the August time frame, ves.
It was in August?
Yes,

Ckay. And what was the purpose of that meeting?

PO B 0

My assumption was to try and see if we couldn't
— maybe compare notes with each company and see if there was
some resolution that could be resolved.

0 Ckay. At some point prior to that meeting did
Cashman indicate to you guys that they were not going to
finish the work on the project?

A Yes.

Q Ckay. Do you recall when that was?

A I'd probably say in the mid-May time frame.

0 Ckay. And in — in the meeting that vyou
attended you were not able to come to any resolution with

Cashman as to how to, I guess, solve this problem, were you?

A No, we weren't.
0 Cbviocusly because we're — we're sitting here.
So then did you have to — and I say, You, Mojave,
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have Lo gel new subs in to finish the work that Cashman did
not finish?

A Yes, we did.

0 Qkay. Could you turn to Exhibit 657 I don't
know 1if we got this one or not.

A I think it's this one.

0 Is it that one? I don't think so. It should be
the very last one because it's the very last exhibit. That's
56.1.

THE CLERX: 7 is probkably on the stand.

MR. BOSCHEE: Is it on the stand?

THE CLERK: Yeah.

MR. BOSCHEE: Is No. 7 up here somewhere? Oh, I see,
The stickers gol moved. That's the problem. Okay. Yeah,
it's here. |
BY MR. BOSCEEE:

Q Could you take a second and go through the
invoices and P.0O.s in Exhibit 65 and tell me what these are?

A Do you want a technical description because I'm
propably not the best one for —

O No, I Jjust want to know what —— what were these
invoices for because you're the —— you're the money guy at
Mojave? That's why I'm asking you,

A These were invoices for the work to start up the

generator.
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Q Okay. And I've done this twice with a
calculator, so — and then, I'm sure the Court will double
check me and I hope that it does. If vou add up these
invoices it comes to approximately 142,431.84. Does that
comport with yvour recollection of how much money Mojave had to
expend to finish the work at City Hall?

A Yeah, the 142 was a portion of the money we had
expended for this.

0 Ckay. What was the — what was the rest?

A Well, there's —— we had to pay for our bonds.

0 Right. Okay. Putting aside the money that you
had to expend for the bondé —

A Okay.

0. —— there's the —— the lien bond and everything
else, this is the money that you actually had to expend to -
finish the work, correct?

A Correct.

9] Okay. And as you look at -— about halfway
through — and now I can't find it. Actually, go to 15. It's
an invoice from Codale Fnergy Supplies.

A Yes.

Q Okay. Do you recall what this invoice was for
— what you had to pay this for?

A It was for the batteries for the UPS, as I

recall.
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Q The — the batteries that you — that Codale
bought from Cashman?

A Yes,

Q Ckay. And these are the batteries that were
ultimately supplied to the City Hall project?

A Yes.

Q Okay. And do you recall why you guys paid for
these batteries a second time after, vou know, abcove and
beycond the 7557

A Because Cashman wouldn't provide them, so we
tried another avenue to get the batteries for the UPS.

Q Ckay. And their -- and this was the cheapest,
most efficient avenue tc get them?

A It's what appeared to us te be the chespest and
efficient avenue.

Q Now, this $142,000 and change got most of the
work done, but was the work ever actually completed? Was
Cashman's work ever actually finished?

A No.

¢ They still don't have the PLC codes out there,

A That's cdrrect.
Q Ckay. And the exhibits we just looked at —
Exhibit 65, again, you're the money guy so you're the cne I

got to ask abcocut this, this is money that was expended by
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Mojave. It wasn't reimbursed by Whiting Turner or the owner

or anypody else, was ilL?

A

No, this money was not reimbursed from any

entity in Mojave Flectric.

Q

Okay. So Mojave at this point has tendered the

755 which was cashed in and deposited, correct?

A

Q

Yes.

Okay. And it's expended this money as well for

the City Hall project; is that right?

A

Q

That's correct.

Above and beyond the 755, And you guys had —

you guys posted a payment bond and you also had a bonder on

the mechanics lien, correct?

A

Q

I believe?

- & R

Q

And — and alsc the PLC codes.

Right.. You guys — that was an injunction bond,
I believe.

Per order of this Court?

Yes.

Okay. And just to clarify, that was — that was

after this Court ordered Cashman to supply the PLC codes; is

that right?

A

Q

Yes,

Okay. And that issue has subsequently been

appealed by Cashman; is that right?
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A That's my understanding.

Q Okay. And if Cashman prevails in this case in
any way, shape, or form, if this Court awards damages to
Cashman, who is going to ultimately have to pay those damages?

A Mojave Electric,

Q Right. You are, right?

A Yes.

Q Above and beyond the 755 and the 14Z that you've
already paid; is that right?

A That's correct.

Q Which would be the second time in the battery —-
in the case of the batteries and the third time Mojave has
paid for this equipment; is that righ;?

A That's correct.

MR. BOSCHEE: I have no further questions, Your
Honor .

THE COURT: All right. Before you go ——

MR. BOSCHEE: Yep?

THE COURT: -— would you run through what you think
the accounting is as to the financial outlay of Mojave
again —

MR, BOSCHEE: Sure,

THE COURT: — and I'd like to know the actual costs
associated with the liens and bond activity as well?

MR. BOSCHEE: Yeah, the witness would have to answer
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that one. I don't know what the — I can't remember what

the — the bond —-

THE CCURT: All right.

MR. BOSCHEE: - thal you required —

THE COURT: So the PLC —

MR, BOSCHEE: — in your —

THE COURT: — the PLC codes?

MR. BOSCEEE: —— right. The PLC codes —

THEE WITNESS: I believe that was in the ballpark of
11,000 —

MR. BOSCHEE: I —-

THE WITNESS: — is Lhe number that sticks in my
mind.

MR. BOSCHEE: —— I believe thal's correct, but that
would be — we could look — find the Court order for that and

take Judicial Nobice

think it was 10 or $11,000.

THE CCURT:

MR. BOSCHEE

THE COURT:

MR, BOSCHEE:
THE WITNESS:
MR. BOSCHEE:
bond around the mechanic's lien, correct?

THE WITNESS:

KARR REPCRTING, INC.

of it.  Whatever Your Honor required, T

Ckay. What about the —
For the injunction bond.
— okay.
And then there was a —
There was —

—— you had bond around — you had a

— ¢orrect.
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MR. BOSCHEE: And that is Exhibit — I'11 find it —
maybe I won't find it. Exhibit J — Joint Exhibit 39, I
think. Yep. |

THE COURT: Well, actually — I don't know if you
want to do this right now —

MR. BOSCHEE: Okay.

THE COURT: — but I — it would be helpful to me if
we have — and he'll be here anyway —

MR. BOSCHEE: Right.

TEE COURT: — right — 1f I had some sort of an
accounting as to — in the light most favorable to Mojave,
what they put out.

MR. BOSCEEE: Okay.

THE COURT: And for whal? What was Lheir financial
cutlay in this whole mess relevant Lo our case and the whole,
you know, Cashman and what did CAM do and all that.

MR, BOSCHEE: Mm—hmm,

THE COURT: I'd like to know every penny you put out.

THE WITNESS: Okay.

THE COURT: Even if it was scmething that I ordered
along the way. I'd just like to know —

THE WITNESS: Sure.

THE COURT: — for — all the financial outlay that
Mojave has in this thing.

MR. BOSCHEE: And we can certainly —
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THE COURT: And that ——

MR. BOSCHEE: — provide that.

THE COURT: — that would include the escrow money if
they have a rcole in that too. That's —

MR. BOSCHEE: And I'm guessing —

THE COURT: —— in escrow.

MR. BOSCHEERE: — they don't actually. That was —

THE WITNESS: T don't —

MR. BOSCHEE: — kind of news to us on the fly, but

THE WITNESS: —— think we —

THE COURT: Okay.

MR. BOSCHEE: — but we'll find that cut as well.

THE COURT: And then you gave an accounting for
Exhibit 65. You said 142 something. I didn't write it down
quick encugh, though.

MR. BOSCHEE: Tt's in my brief as well, but -

THE COURT: Oh, yeah, it is. Okay.

MR. BOSCHEE: — 1if you happen to see that is all.

THE COURT: T know. I was just —

MR. BOSCHEE: Yeah, the only —— the only numbers that
we didn't include in the brief would be the — the injunction
bond —

THE COURT: Right.

MR, BOSCHEE: —— the lien release bond, and then
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again, any other —— I think there may be — I don't think
there's an outlay with respect to the escrow, but we'll gel
those numbers ---—

THE COURT: All right. So I'm saying to you —

MR, BOSCHEE:; —— right,
THE COURT: — it would be helipful Lo me to have a
—— Jjust a standalone accounting of everything, what — no

matter what It is —

MR. BOSCHEE: Right.

THE COURT: -—— that they put out —— that Mojave put
out. |

MR. BOSCHEE: And I think we can have that provided
for Your Honor tomorrow morning, I suspect —— without knowing
that we're going to be done wilh the witnesses today, so — or
early tomorrow, so we'll have that for you tomorrow before
closing arguments? That's —— . ‘ ;

THE CCOURT: Okay.

MR, BOSCHEE: —— if that's sufficient?

THE COURT: Good.

MR. BOSCHEE: Okay.

THE COURT: I appreciate it. Okay. Ms. Lloyd?

MR, BOSCHEE: Thanks, Judge.

REDIRECT EXAMINATION

BY MS. TLLOYD-ROBINSCON:

Q So testimony previously was that Mojave knew
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that Cashman provided the unconditional release in exchange
for the check from CAM in your office?

A Yes.

Q So you know the check from CAM to Cashman has Lo
be good in order for that release to be valid and enforceable?
MR. BOSCHEE: OCbjection. Calls for a legal

conclusion.

MS. LLOYD-ROBINSCN: To the extent he —

" THE COURT: You know, TI've — given his role as the
VP of finance and being there so long, I think it's a fair
question. So go ahead. You can — do you need to have it
reasked, Mr., —

. THE WITNESS: Could you reask it, please?

MS. LLOYD-RCBINSON: 1I'l1l withdraw the question.
BY M3, LLCYD-RCOBINSCN: |
. Q Let!'s turn to Joint Exhibit 49; This 1is that

payment bond that you just looked at with Mr. Boschee, again.

A Okay.

Q The obligation in this bond is that Mojave
insure payment to all persons. If you look at that second
paragraph from the bottom, All persons supplying labor,
material, rental equipment, supplies, or services in the
performance of Moijave's contract, correct?

A Yes,

Q It doesn't say, All persons Mojave contracted
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with?

A - No,

Q It says, All persons providing services to
Mojave in the performance of Mojave's contract?

A Well, it says, All persons supplying labor,
material, rental equipment, supplies, or services in the
performance of sald contract.

Q Right. And the sald contract that it's talking
about, defined above, is Mojave's contract with Whiting Turner
on this project?

A Yes.

Q Okay. So ﬁhe obligation was not simply to pay
the people that Mojave contracted with, the obligation here in
this bond is to ensure that everyone supplying under Mojave on
this prodect is getting paid?

A Yes.

0 Ckay. Let's look at Joint Exhibit 60. Let's
first take a look at page 53, there. And this is CAM
Consulting's bank statement from Nevada State Bank, period
ending March 31, 2011.

A Qkay.

Q And it loocks like here you can see the deposits,
one of the deposits listed is that Mojave check you testified
about earlier, the $149,777.707?

A Yeah, I'm assuming. Yes.
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Q Okay. Well, T mearn, we can 1ook — you can —
we can look through that — all the supporting documents are
in here, If you go to page 58, there's the check.

A Okay .

Q And you testified previously that that payment
that — that Mojave made to CAM was mostly to be paid back to-
Mojave, except for CAM's fee?

A No, not that check. That one is to CAM and QED.

0 So that was for different materials?

A Yes.

Q So didn't you testify, thoucgh, previously that
Mojave made a payment to CAM in early March that was to be
paid back to Mojave?

A Yes,

9] S0 do we need to go to the statement — the
prior statement, then, té find that?

A I'm assuming. I — I don't know how CAM handled
their banking.

Q Oh —— okay. And you have no way to
crogss—-reference the Mojave check to know exactly what it was
for?

A Not here, right now.

Q Right. Okay. Iet's just take a look at CAM's
statement here. He had at the beginning of this, $4,800 in

his account, approximately. And then at the end, after he
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received all that money from Mojave, at the end of the month
he had $3,500, correct?

A Correct.

0 So during this period you testified that he owed
Mojavé about $135,000, whether or not that check was the check
that was supposed to be paid back, during this period he owed
Mojave $135,0007?

A Yes.

0 So it's clear from his bank account he did not
have those funds to pay Mojave at the end of this month? The
money you had already paid him, you testified?

A At that time I was — I mean, I was — I had no
information on his bank account.

0 I'm not asking about what you knew. I'm just
saying from this document here loocking at it, he had already
spent the money that Mojave had giwven him that needed to be
paid back to Mojave?

A I mean, it's not in the account.

0 Right. By looking at this, it's not there?
Okay.

So then if we go to page 87 of the same joint
exhibit. This is a withdrawal slip that was filled out by
Angelo Carvalho from this account, this Nevada State Bank
account on April 27, 20117

A Okay.
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o And you — that's what it says? He's
withdrawing $600, 000 on that date, correct?

A Correct.

O So really, it wouldn't have mattered if Cashman
had deposited the check that it received the very next day,
the money was already gone?

A I — I mean, I don't know when this was done.

0 Well, it's dated April 27, and you can see it
cleared the bank April 27. These are bank records. So he had
already — it seems he had already intended to defraud Cashman
at that point since he had spent all the money he had from
Mojave the month before, and then also withdrew the majority
of the money that needed to be paid to Cashman, he withdrew it
that very next day?

A Tt would appear that way.

0 So he didn;t stop payment on the check .
subsequent, it's pretty clear here that he never intended for
that check to ke paid at all?

A I don't know his intent.

QO But the money was gone out of his account, the
check would not have ever cleared?

A But I don't know where the money went. So it —
I mean, he could have had set up another banking account to
handle that. I don't know.

0 Right. But he gave Cashman a check drawn on
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this Nevada State Bank account?

A I — I mean, it —

Q We can go in —

A — okay.

Q —— we can look aﬁ the next statement, if you

would like? The Cashman check is in there.

M5, LLOYD-ROBINSON: I apologize. Court's
indulgence, please.
BY MS. LLOYD:

0 Do you want to turn to Joint Exhibit 7?2 And a
stop payment check, right here?

A Yes.

Q And this is a check — this is a check that was
given my CAM to Cashman in exchange for that release. This is
drawn on Nevada State Bank, correct?

A Yes. | - T

0 And do you want the opportunity to just review
the account number to see that it is drawn on this same
account that we were just talking about where Cashman — I
mean, CAM withdrew the funds?

A Shall we go back to that — because I just
closed it. I'm sorry.

Q I apologize. I can represent that it's the same
account.?

A Ckay. I mean — yeah.
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Q Ckay.

A No, that's fine.

Q Ckay. So CAM was passing a check to Cashman
that he probably - he never intended for it to fulfill — so
the stop payment — like I said, if Cashman had taken that
check the very next day and cashed it, it wouldn't have
¢leared because Carvalho had already removed the money from
his account —

A But if they would have —

Q —— correct?

A — taken it the 26th, it would have cleared
then.

Q Well, you said the payments occurred late in the
day on the 26th and vou didn't deposit your checks on the
26th —

A Right .

Q —— right?

A But I'm not Cashman. I mean, Cashman — for all
the concern that Shane had, cculd have gone to the bank at
that time, with Angelo, to get the money.

Q If he had known that Mojave and CAM banked at
the same bank, if he had known all those things? Because he
didn't have that knowledge at the time. So he didn't know
that the funds would be immediately available that way,

correct? That was his testimony yesterday.
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A Yeah, that was his testimony.

0 Yeah. So vyou just sort of briefly reviewed the
expenses — some of the expenses that it appears Mojave
incurred due to CAM's failure to complete its work, correct?

A Could you rephrase that? |

Q You just reviewed with your counsel the expenses
that Mojave incurred to complete CAMs work on this project?

A For the generator and the UPS, yes.

Q So you testified previously that you had an
agreement with CAM to complete that work on the generator and
the switch gear and the UPS?

A Yes.,

Q So CAM did not complete its work?

A Yes.

0 And did Mojave at any point issue back charges
to CAM on this contract for it — for CAM's failure to finish
this work?

A No.

Q S50 these amounts that Mojave incurred, those
would be chargeable to CAM —— the person that Mojave
contracted with to — to do this work?

A Contractually, ves. And then — I mean, to me
it would then flow to Cashman.

0 But the reason Cashman didn't do it is because

Cashman didn't get paid. Cashman is the only party here that
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hasn't received any payment,

A Well, I mean, my opinion is Cashman got paid,
took a promissory note and waited six days to deposit the
check.

Q That's your opinion. There's no evidence ——

A Ch, I know.

Q — of a promigsory note, and there's no evidence
of him waiting six days.

A Well, it's a postdated check. A postdated check
is a promisscry note.

Q According — you're making legal conclusions in
your testimony?

A No, T mean, that's my understanding.

Q Okay. So Mojave contracted with CAM and CAM
didn't complete its work. So any expenses that Mojave
incurred are chargeable to CAM?

A Correct.

9] So why didn't Mojave issue back charges to CAM?
Is it not your normal course of business to issue back charges

when you incur expenses for a subcontractor's failure to

perform?
A Tt's by situation on how we handle back charges.
Q So you didn't —
A I mean —
Q —— you didn't —
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A — go ahead.

0 —— you didn't charge these to CAM?

A They haven't been charged tco anyboedy because
they're — I mean, CAM basically disappeared after that time.

Q Are you seeking to recover‘these amounts from
CAM in this litigation?

A I'm not sure the legal —- hcow the legal
proceedings on how — how that functions.

Q Should — wouldn't Mojave want to recover those
amounts from CAM?

A Mojave wouid want to recover those amounts, ves.

Q And would be contractually able to do that since
this agreement was with CAM?

A Yes.

0 And again, we specifically talked about the
Codale invoice, but again, that was paid by Mojave because CAM
did not supply that battery to the project, correct?

A Correct.

MS. LLOYD-ROBINSON: I have nothing further at this
time.

THE COURT: All right.

RECROSS-EXAMINATTION

BY MR. BOSCHEE:

0 But that money was paid to Cashman, wasn't it ——

for those batteries?
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i A Yeah — to my understanding, vyes.
2 - Q Batteries that Cashman never did provide to the

.3 || project, even though it's claiming the full 755 in this

4 W litigation; is that right?

5 A That's correct.

6 0 Okay. And with respect to the $142,000 that is
7 owed, you are not actually seeking that as a breach of

8 contract or a breach of agreement damage from Cashman in this

9 case, are you? You are seeking that as an offset to their
i0 lien that they're — that they're attempting to recover,

11 aren't you?

12 A Yes.
13 Q Ckay. And in fact, you do have - take Judicial
14 |§ Notice if you want — there are claims pending against CAM

15 §| Consulting and Angelo Carvalho by Mojave in this case, aren't

1¢ there?
17 A I believe we have countersuits, vyes.
18 Q Right. And a default has been entered and

19 || default judgment is pending, depending on what the outcome of
20 || this trial is and any of the damages that we would be entitled
21 || to recover. Do you have an understanding as to that?

22 A Yes.

23 Q Ckay. And had — since we walked throdgh the

24 || withdrawals and deposits — had Angelo Carvalho and Shane

25 Norman gone to a Nevada State Bank branch on April 26 — April
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26, if I'm not mistaken, is the day befcre April 27, isn't it?

A Yes,

Q Ckay. And had the check been signed over to
Cashman by CAM, had that — had that happened, instead of
taking a postdated check, then the withdrawal on the 27th
could have never happened, right?

A Correct.

MR. BOSCHEE: I have ncothing further, Your Honor.

THE COURT: Ms. Lioyd?

MS. LLOYD-ROBINSON: I have nothing further at this
time.

THE COURT: All right. Well, I'm going to continue
my efforts here. Sorry about that.

All right. So, Mr. Bugni, and — i1f you want to
object to this, please do, but it's just a question. All
right? ’ ' 3

MR. BOSCHEE: I'm not going to obiject to Your Honor's
questions. I'1ll go on the record with that now.

THE COURT: I mean, I'll — I'm not geing to try to
ask you legal questions, but an objection could come, i1f this
does call for a legal answer. I don't think it does, though.
Okay?

I_mean, I respect — vyou've been along — you've
been around a long time, right? I mean, you're —

THE WITNESS: Yes, Your Henor.
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THE COURT: —— you're the finance guy for a prelly
good compahy for a heck of a long time, right? You might be
able to retire in a couple years?

THE WITNESS: Yes, Your Honor.

THE COURT: Okay. So here's the thing. Iltake it
you probably agree, just as a conceptual matter, and without
law entering into it, that here we got Cashman, I mean, you
got to have the backup power system in this deal with the Cily
Hall, vyou know, they got the stuff, right? And they provide
it with limited exception — the code thing or whatever,
right?

THE WITNESS: Right.

THE COURT: How are they supposed to get paid, in
your opinion, at this point, given everything that happened?
Do you have an opinion for me as Lo how they're supposed to —
I mean, they did provide the stuff, and it's expensive — you
know, in some people's world it’'s expensive and meaningful
equipment, and it's necessary over there at City Hall to give
us all a sense Lhal the power is nol ever going to be an
igsue, right?

THE WITNESS: Right.

THE COURT: So how are they supposed to gel paid, in
your view? And I say it in all due respect. I know you have
a role for a company, but just a thought that I wanted to sort

of send your way and see what you Chought?
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THE WITNESS: Your Honor, my thought on this is, I
mean, CAMs the one that has the money. I mean, Mojave has
paid for this once. We've had a check cleared. We've gone
out above and beyond, done extra work Just to get this done.
And — and I'm not sure the value of the vehicle is in the car
but I'm just saying, if — if Angelo took 755, less the house
and car, that's 500,000 that's still out there that, you know,
I haven't done a forensic accounting of this, so it's out
there somewhere ——

THE COURT: Ckay.

THE WITNESS: —- and whether it's with the kids or at
a different bank, I'm not sure.

THE COURT: All right. So you — just to crystallize
that or maybe summarize it, your thought is they should be
going after CAM because he's the one that stole the money?

THE WITNESS: ' Yes; Your Honor.

THE COURT: All right. All right. And then - I
don't know if he's the right witness for thig, but it's
something that's been percclating in my brain. And since he's
the finance quy for the Mojave Company, is there -—— to your
knowledge is there an effort in the criminal case to get
restitution?

I mean, you just — vou just talked to me — it's a
really good segue. You talked to me that the money is

prcbably out there with the kids, whatever, but I mean, if —
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if Carvalho is being prosecuted, it would seem to me that the
DA's office, in a case like this, as part of that prosecution,
would endeavor, respectfully, to have a restitution payment.
I mean, if he misappropriated or stole, you know, 800 grand
and he's being prosecuted for that, it's typical in that sort
of a process — and T do criminail cases too, from time to
time. T mean, it is typical to have a restitution goal that
he — you know, maybe — especially 1f he enters into a plea
arrangement which he méy or may not do.

But if he — even if he doesn't, that could be part
of a criminal sentence to — to pay restitution ——

THE WITNESS: Yes.

THE COURT: — even if he goes to jail.

THE WITNESS: Yeah. I'm not sure what's going on
with the criminal side of that because, 1 mean, technically
Mojave isinot — and I'm just — for lack of a better term,
the damaged party in this — |

THE, COURT: Yeah.

THE WITNESS: — because Cashman, however you want. to
call the check, I mean, they have the NSEF check and that's how
they're going after CAM, but, I mean, I don't really have — I
mear, because of privacy notice, I'm assuming I wouldn't have
the durisdiction to go in and say what's going on with Angelo.

THE COURT: All right. Would you agree with this:

That if in the criminal case there is restitution that comes
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about that that goes to Cashman, unless they get paid some
other way prior to that?

THE WITNESS: Yes, I would.

TEE COURT: Okay. All right. I mean, it might have
been nice for me if the criminal case went first. I mean, I'm
not -—

MR, BROSCHEE: I think —

THE COURT: —— somewhat saying let's do that, but it
sure would be interesting to see if restitution came out
because, 1 mean, you know,.in civil — in the civil arena ——
and I'm just talking to everybody, but it's helpful,
hopefully, in the c¢ivil arena you can do a lot of things. You

can enter judgments until the cows come home, but when some

~guy 1is looking at going to jail and he's — T don't know, how.

old is this quy?

MS. LLOYD-ROBINSON: He's in his, I think, early 40s.

MR. BOSCHEHEE: FEarly 40s, yeah.

THE COURT: All right. Well, he probably doesn't
want to go to prison for a while. My guess is it might be
interesting to see his financial resources come about when
restitutioﬁ as part of the criminal case becomes irrelevant to
that case.

MS. LLOYD-ROBINSON: I can represent to the Court
that a review of the bank statements we've submitted as

evidence shows that Carvalho isn't sitting on money anywhere.
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He spends all the money. You can see his gambling trail. You
can see his trips to Hawaii, his trip to Disnevland. He
purchased that house that we, you know, we're trying to get
title to.

THE COURT: All right.

MS. LLOYD-ROBINSON: I mean, it's pretty clear he's
not — he didn't hide the money somewhere. He spent the
money, I think, in anticipation of —

THE COURT: Okay.

MS. LLOYD-ROBINSON: —— I don't know what since he
has never ——

THE COURT: All right. Well, I'm —

MS. LLOYD-ROBINSON: — appeared..

MR, BOSCHEHE: But —

THE COURT: —— I'm glad I brougnht it up —

MS. LLOYD-ROBINSON: And I ——

THE COURT: -—— if that's the case.

MS. LLOYD-ROBINSON: — I also cah represent —

THE COURT: He may be —

MS. LIOYD-ROBINSON: — we've attempted to collect on
a judgment that we have against Carvalho, we've issued writs

THE CCOURT: OCkay.

MS. LLOYD-ROBINSCN: — done due diligence trying to

find additional assets —
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THE COURT: OCkay.

MS. LLOYD-ROBINSON: — and we've been unable to do
that, so —

THE COURT: All right. That —

MR, BOSCHEE: And we did — and Counsel and I both

THE COURT: — yeah.

MR. BOSCHEE: -— and Mr. Norman, additionally, have
been to some of the criminal proceedings and it's just, you
know, Judge Herndon is busy too, and he hasn't — he just
hasn't been able to set the thing for trial yet, but I agree
with Your Honor that it would have been ideal had we maybe had
that dene first, but it just, vou know, it wasn't in the
cards, So — and I know evervbody is busy and everybody is
busy over here and you guys have very stacked calendars, as
does he, sc —

THE COURT: And agaln, though, and I've seen it many
times — I did criminal work many years ago. I've had
criminal cases, even though I respect that there may have been
a pretty solid attempt at collecticn and a pretty good
evaluation of what, if — what, if any, assets he has that he
may be judgment proof in some ways, it's just that the specter
of paying restitution or going to jail has prompted a lot of
pecple to find wvery rescurceful ways to come up with money.

Your liberty is a — vyou know, not being in jail can mctivate
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you. I'm just saying.

¢

And so part of this might be for you all to consider

in your argument to me — and maybe this is something for you

to think about on behalf of your company and you guys,

whatever I do at the end, I do, I'11l do — 1I'll, of course,

think about it and do the best I can and give people answers

probably real soon —— probably on Friday, but think about what
you want to have in any resulting order from this civil case
that would be designed to address the -— the specter of
potential restitution later.

Might as well think about that. It's my concerted
opinion, based upon a lot of dealing with this kind of stuff,
that he's going to come up with some money in that criminal
case., If he deoesn't, I'd be surprised. FEven though I respect
tremendously what you've said about his financial ability and
his gambling problems and his traveling, living la vida loca, :
or whatever he's been doing, you know?

I mean, again, you know, who knows who he knows or
what the — you can, you know, if it comes down to the DA — 1
don't know what the DA's office is doing, and I'm not
suggesting they do this either, but I have seen it in practice
where — where, you know, when they —— in the white collar
crime sort of a scenario, you pay restitution and it either
puts you in a probation situation or it limits the actual jail

time.
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And when that's, you know, with a 40-some year old

guy, ycu knoew, who knows who he knows even, or where it could

come from. I'm just — I'm bringing that up because I think
that's part of what it — vou know, I like to end all loose
ends here, and so I'd — I'd ask you all to consider adding

that to your thoughts at the end ——

MR. BOSCHEE: Sure.

THE COURT: -— as a proviso, not, you know, because
it eventually will occur, and we might be glad this came up
now so that there's an arrangement put in place, you know, in
the criminal case, ckay?

MR, BOSCHEE: Thark you, Judge. Yeah, we had — we
had actually — Mr. Norman, in particular, had considered
that, and we — Counsel and T and Mr. Norman had hoped that
that would — that would happen because I think we all
believed that criminal restitution order would spur him on
even more so than — than the civil judgment that was entered.

THE COURT: Yeah.

MR, BOSCHEE: But again, it just hasn't happened vyet.

THE COURT: Ckay.

MR. BOSCHEE: And through no fault of anvbody.

THE COURT: T mean, I'll bet you a Starbucks it does.

MR. BOSCHEE: T — T won't take that bet because I'11
cwe you a Starbucks, but —

MS. LLOYD-ROBINSON: He lost his employment. He was
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removed from the military. I mean, it appears he doesn't even
have active employment ——

THE COURT: Yeah.

MS. LLOYD-ROBINSCN: —— just Lo put out there, we've
really attempted to collect on the judgment —

TEE COURT: All right.

MS. LLOYD-ROBINSCON: —— in hoping ——

THE COURT: So I won't tell vyou about — I won't tell
you about the homeless person case I had where they came up.
with 50 grand in restitution to stay out of jail. I won't
tell you ——

MR. BOSCHEE: It sounds like ——

MS., LLOYD-ROBINSON: Wow.

MR, ROSCHEE: —— Jennifer wants Lo bet vyvou that
Starbucks.

MS, LLOYD-ROBINSON: T mean —

MR. BOSCHEE: That's —— 1 think that's an acceptance.

MS. LLOYD-ROBRINSON: —- if thal works out, lel's
gpeed up The criminal case, vyou know, and I think everyone
would be happy.

THE COURT: 1I'm just telling you right now, Believe
ne.

All right. Any cther questions for Mr. Bugni?

MR. BOSCHEE: No other —-— none from us.

MS. LLOYD-RORINSON: No, nothing further.
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THE COURT: All right. Mr. Bugni, thanks so much for
your testimony. |

THE WITNESS: Thank you, Your Honor.

THE COURT: Please go head back, have a seat here at
the table.

And do you have another witness for today?

MS, LLOYD-ROBINSON: The Plaintiff rests.

THE COURT: All right. Do you have a witness for
today?

MR, BOSCHEE: Well, out first witness was Rrian
Bugni, and he just got done testifying. We'll call Chris
Meiers, TI'll go out in ﬁhe hall and get him.

THE COURT: Okay.

MR, BOSCHEE: Or Brian will get him.

THE CCURT: All right. Mr., Meiers, if you would,
please come :on up to the witness box area. When you arrive
there, please remain standing. Raise your right hand, and
face Ying [phonetic] she's our court clerk today. She's going
TLo swear you in.

CHRIS MEIERS, DEFENDANT'S WITNESS, SWORN

THE CLERK: Thank you. Please be seated. Sir, can
you state and spell your last name — first and last name for
the record, please?

THE WITNESS: Chris, C-H-R-I-S, Meiers, M-E-I-E-R-S.

THE CLERK: Thank you.
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1 THE COURT: All right. Mr. Meiers, there's some —
2 should be some fresh water in there if you want to help

3 yourself at any time. Mr, Bugni, go right ahead?

4 MR. BOSCHEE: Mr. Boschee —

5 THE COURT: Boschee,

6 MR. BOSCHER: —— that's ckay.

7 THE COURT: Mr. Boschee.

8 MR. BOSCHEE: You talked to Brian Bugni so much you
9 got confused on that.
10 THE COURT: Maybe the case i1s ‘just starting to bug
11 me.
12 MR. BOSCHEE: There you go. More so than looking out

i3 your window and seeing the trucks every day.
14 MS. LLOYD-ROBINSON: I just got that. It took me a
15 || minute.

16 THE COURT: Yeah, it's true, I do see the Whiting

i7 Hall —— Whiting Turner truck thers —

18 MR. BOSCHEE: It's always there. It just never

19 || moves.

20 THE COURT: — T know. Okay.

21 DIRECT EXAMINATION

22 BY MR; BOSCHER::

23 Q Okay. Mr. Meiers, can you tell the Court your
24 || position with Mojave?

25 A Project managef.
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Q Ckay. And how long have you been a project

manager?
A About seven years now.
0 How long have you been with Mojave in total?
A Seven years.
Q Ckay. Project manager the entire time?
A Correct.
0 Ckay. What are yvour Jjob responsibilities as a

project manadger for Mojave?

A Liaison between the general contractor and
Mojave Electric and our subcontractors.

0 Ckay. And could you describe kind of day to day
what —— what you do as a liaison for the Court?

A Any issues that come up between the general
contractor and my field staff that — I field the questions, T
look for answers, iry to figure out a way to solve any
problems. I work with our general foreman to go through
material issues, manpower lissues, see where we're at so we can
stay Qn schedule.

0 Ckay. Kind of have your — your fingers in all
aspects of what Mojave's doing oﬁ any given proiect?

A Correct.

Q Okay. You're familiar with the City Hall
project?

A Yes,
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O Were you the project manager for Moiave on that?

A Yes.

Q Ckay. Specific to that project, what were your
Jjob responsibilities just with City Hall and if there were any
differences than what they normally would be?

A Same —- same as what they normally are, you
know, liaison between the general contractor and Mojave
Electric and our subcontractors and material and —— and
manpower and solving any problems that may come up.

O Okay. Couldn't have solved this problem, that
would have been amazing. Was Cashman Equipment involved in
the proiject?

A Yes.,

Q Okay. And how were they involved?

iy They supplied the generator, the parallelling
switch gear, the UPS, and the batleryisystem for. the UPS.

0] Okay. And do you recall when you first became
aware that Cashman was going to be supplying this equipment?

A Probably two to three months after the start of
the project.

Q Okay. And when was that? I'm sorry.

Offhand —— I don't know the exact date, bub —

A

Q Ballpark?
A —— 2010.
Q

Sometime there?
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A Yeah, mid-2010.

Q Ckay. And when was the first time you actuaily
interacted with anybody from Cashman?

A It probably would have been around August or
September of 2010.

Q Ckay. And Cashman was — the first — the first
step of a process, if you will, Cashman was to deliver this
generator equipment to the site; is that right?

A That's correct.

Q Ckay. And they did that for the most part,
didn't they?

A Yes.

Q Okay. Ard do you recall when that happened?

A The generators were delivered on January —— mid
to late January.

0 And that's 120117

A Yes.

Q Ckay. And walk us through the process. So
Cashman is to deliver the generators, how did the whole thing
play out from the delivery tce they get put in place until
Cashman finishes whatever they finished?

A The — well, the prccess goes, you know, they
deliver the generators, when they deliver to the site, they
get offloaded with a crane, they get set in place. After

they're set in place, normally the distributor of the
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generator goes through and installs all the mufflers, gets all
the spare parts instalied on them, and then, we in turn go
through and pull all the cable, get evervthing Lerminated, and
then we're ready for the startup.

0 Ckay. And in this particular instance — you
just testified that the generators were actually delivered
on — on or arcund January 20; is that right?

A Correct.

Q Ckay. And what did Cashman specifically do,
and, I guess — and over how much duration of time did they do
it, with respect to getting these generators in place and then
any installation that they did?

A They were there for two days for the offload and
setting of the generator and they installed one of the
mufflers for one of the generator units,

Q Why didn't they install the other .one?

A Because —— to bring another crew back in to
install that last muffler wasn't going to take that much time,
and they were going to do it when they did the startup.

Q Ckay. Did — aside from getting the — getting
the two generators in place, then installing the one muffler,
did Cashman do anything else with respect to these generators?

A No.

o Were there some UPS batteries thal —— that were

supposed to be delivered?
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A
were.

Q

A

Q

A

¢
muffler?

A

¢
locking at
experience

other work

(OIS T o

A

They were supposed to be delivered, but never

Ckay. PiLC codes?

No.

Did they — did they do startup?
No.

Did they ever install the second exhaust

No.

Ckay. So after this two-day period — and we're

January 20, 21, 22, that ballpark, from your
on the ground with this project, did Cashman do any

with respect to these generators?

No.

Was there anything left for them to do?
Yes.

What was left ——

Yes,

—— for them to do?

Yes, usually on the startup process you go

through and you verify all of the control wire and you go

through and - and you have to synch the generators to the

actual power supply, which is our parallelling switch gear,

and then you also have Lo synch it in with the UPS and the

batteries just to make sure everything is the correct phase,
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correct voltage, everything like that.

Q Okay. And they didn't do any of that?

A No.

Q Okay. After that second day — after the
generators were delivered, did you see any Cashman personnel
on site again?

A No.

Q Okay. When was — was there anything really for
Cashman to do between the — say, that second day and the kind
of pre-startup?

A They could have gone through and verified wiring
or installed the — the mufflers —

Q Okay.

A — on the second generator, but, you know,
normally you don't do that until you have all the cables
pulled and ready for startup for lecad bank testing and,things:
like that because they have all the paperwork, they have all
of the software, they can usually do that fairly cuick.

Q But in this case they didn't?

A No.

0 Okay. When were — and I say, You, when was
Mojave ready for the startup of this equipment?

A In May.

Q Okay. And at that point was Cashman on site?

A No.
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Q

going to finish the work or get this stuff started up?

A

generators so that we could do the startup on them and do a
load bank test. AL that time I was told that they were —
they were informed that they were not allowed to do any more

work on the job site.

Q

THE COURT: What time was that? When was that?
THE WITNESS: May —— first or second week in May.
THE COURT: Qkay.

BY MR, BOSCHEE:

Q

A

Q

A

Sc after they said that no, they're not going to be doing any
more work, I contacted our office to try to figure ocut what

was going on.

Q

A

they were not paid.

Q

A

Q

Okay. When did you learn that Cashman was not

I had called Cashman to order the fuel for the

Okay .

Okay. And so what did you do next?
I said — I -“ust asked why?
Ckay.

wWhy not? I got to.get this thing up and going.

Ckay. And what — and what werec you told?

From what I understand is that Cashman said that

Okay.
and when I went back to our office ——

Ckay. Well, City Hall — well, City Hall, by
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and large got built, T mean, what did you do next to try to
solve this problem?

A I had to go ahead and hire separate conlractors,
subcontractors to come in and verify the wiring, verify the
parallelling switch gear and actually do the installation of
the UPS, had to hire somebody else Lo come Chrough and do the
startup, the synchronization of the generators. We also ——
and it was a lengthy process without the information for the
wiring schematics and the software and everything else. We
also had to purchase a separate set of batteries —

Q Okay.

A —— for the UPS system.

Q Could you take a lock at — and I believe it's
— it should be up there right in front of you. It would be
in Binder No. 7, Exhibit No. 65. This one.

And I'm not going to ask you to do hard math. We
just went through that. But if you would take a second and
skim through these, are these the — the replacement
subcontractors that you quys end up having to get to to
complete the startup and do the work you just described?

A Yes,

0 Ckay. And did you have any difficully
obtaining, you know, finding subcontractors to come in and
finish this work?

A Yes.
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Why? What was the difficulty?

A Tt was — the difficulty was trying tc get the
information to actually go through the genecrators themselves,
the control wiring, the parallelling switch gear, connection
wiring diagrams. That stuff was never turned over to us. We
didn't have it. I had actually called the manufacturer of the
parallelling switch gear looking for the information which
they would not give to us.

0 Okay. And do you have an understanding as to
why they wouldn't give it to you?

A Because of the issue with Cashman.

Q Okay. And Cashman wouldn't give it to you?

A Cashman wouldn't give it to us.

o) Okay. If you look at the invoices again, you
talked about the URS bhatteries briefly, if you go to page ——
Exhibit - page 15 of the Exhibit 657

The UPS batteries were ultimately supplied that -
that vou used in the project by Codale; is that correct?

A Yes.

Q Do yvou have an understanding as to how or where
Codale got them from?

A They bought them from Cashman.

Q Ckay. It was the same batteries that Cashman
was going to supply that —— that Codale bought and then Mojave

bought from them; is that right?
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A That's correct.

0] Okay. Now, the PLC codes, with respect to the
generators are still not operational out there, are they?

A We still do not have that.

0 Ckay. And did you make any attempts to try to
— to get the codes or to try to get around the — the
requirement?

A Yes.

Q Ckay. And what did you do?

A T actually — well, I called Cashman first to
try to get those codes, then I tried, again, to call the
manufacturer of the parallelling switch gear, IS0, and again,

they told me, no, that they're not going to hand any of that

over. So to — I mean, to this day we still don't have the —
the codes. :

0 Ckay. And from a practical ﬁerspective, what 1is -
the impact of not having those codes on — on the — on the

generators out there?
A There is — 1is no tie to the building management
system, so when somebody 1s —— i1s there actually trying to see
at what state the electrical gear is, the parallelling switch
gear, the generators of that, you can't because there's no
interface. There's nothing to come up and tell you whether
you have this piece of gear live or that piece of gear live.

You have to physically go down there and try to see what's
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going on.

Q Okay. You weren't here but there's been —
there's been testimony and argument in this case that Chere
were Cashman workers actually still on site doing work on this
project as late as May 23 or May 24. As the project manager
who was — who was actually on the ground on site, do you
recall ever seeing anybody from Cashman there that late?

A No, |

0 Okay. When is the last time you recall anybody
from Cashman actually being on site doing anything?

A January 21.

Q Okay.

MR. BOSCHEE: I have no further questions for this
witness at this Cime.

THE COURT: Okay. Ms. Lloyd?

CROSS—FEXAMINATICN
BY MS. LLOYD-ROBINSON:

0 You testified previously that the generators
were delivered in January to the projects?

A January 20, 1s when they were delivered Lo the
project, offloaded, and set in place.

Q But those weren't the only materials supplied by
Cashman in — to perform the —— to gel the switch gear and the
generators and ——

A Correct. The parallelling switch gear was
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delivered at an earlier date. I don't recall the exact date.

Q So these deliveries really occurred over a
period beginning mid-November and ending with the delivery of
the two large generators at the site?

A I can't be sure of the exact dates; but the last
parts besides the UPS batteries were the generators.

0 So do — would it help you to look at shipping
documents to see when the materials were —— began delivery ——
when Cashman began delivery of these materials to Mojave?

A Of course.

0 Ckay. Let's turn to page —— Joint Exhibit 54,
page 211. Are you there?

A Yes,

0 Ckay. If you want to take a look here, this
appears to be a shipment to Mojave, correct? It says,
Consignee to Mojave ——

A It says, Consignee, yes.

0 — okay. And this is batteries —— were these
the batteries that were supplied by Cashman to the project?

A Cashman never supplied us the batteries.

Q Well, weren't there other types of batteries? I
don't know —

A The batterilies for the UPS system.

0 — 1in this entire — in this entire generator,

switch gear, or UPS system, I don't know all the little parts
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that are involved. I'm assuming you probably do?

A Mm—hrm.

Q Okay. So there was testimony yesterday that
these were parts that were shipped to Mojave, you know, to
fulfill Cashman's responsibilities to do this generator,
switch gear, UPS system on the project. Do you recognize

these materials that as being received by Mojave?

A . The two batteries are for the generators
themselves.

0 So these were received?

A T don't see a signature on it —

Q Okay. Let's —

A — 80 T can't confirm whether we ——

Q — let's keep turning ——

A — received it or not.

0 - — pages. Let's go to page 216. Do you see a

signature at the bottom there?

A Yes, I do.

Q And do you recognize that signature?

A Yes.

0 Who is that?

A Tom, one of our guys in the warehouse.

Q This is a Mojave person?

A Yes.

0 So this was received —- these Mitsubishi
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products were received at Mojave November 18, 20107

A Yes.

Q So 1s it safe to say that Cashman began
delivering the materials in November?

A Yes.

Q And then it ended with the large generators at
the site in January?

A Correct.

Q Okay. And would you have been informed every
single time Cashman was at the project doing anything?

A Yes, it would have been listed in our daily
reports.

0 And so you were — I don't recall seeing any
daily reports. So you would have personal knowledge if they
were orn site? You would have seen them on site doing work?

A Yes. ; K

Q Okay. Let's turn to Joint Exhibit 31. I think
you testified they were out there two days after the delivery
in January; is that correct?

A I only have record of them being there January
20 and 21.

Q Okay.

A And I honestly only remember them being there
for the delivery of the gencrators and one day after.

0 One day after the delivery of the generators?
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A The 20th and the Z1st.

Q So didn't you have a lot of responsibilities on
this project?

A Yes,

0 So would you necessarily have been there to see
Cashman on the project working on the generators on any'given
day?

A I was there every day.

Q I know you were there every day, but I'm
assuming Mojave was doing all of the electrical work —

A Mm-hmm.,

0 — correct? So that included much more than
just the generators and the room, the generator -

A Correct.

Q — enclosure?

A Correct.

Q 8o it's possible that Cashman could have had
personnel out there and you‘wéuld not. have seen them?

A If they got on site withéut going through the
proper chain, then they probably could have snuck on site.

Q So did Cashman attend any meetings at City Hall
with Mojave personnel?

A Cnly the day that the generators were delivered.

Q Ckay. Are you — Joint Exhibit 31.

A Ckay.
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Q Page 9. Now there was testimony yesterday that
there was Cashman personnel on site installing the muffler on
the roof on May 3, 2011, the installation finished on May 4,
2011. There was interconnection wiring you can see there at
the botbtom. And there was other things happening at the site,
by Cashman personnel?

A Not that I'm aware of, and it wasn't listed in
any of our daily reports.

0 But it's possible it could have happened, and
you weren't aware of 1t?

A If they snuck con site.

Q Okay. Let's turn to Joint Exhibit 56. Page 390
is the first one I'd like to take a lock at. I apologize,

it's going to be this one.

A T was going to say —
Q T thought they all were —
A — I don't see a 56 anywhere.
Q -~— T thought this —
MR. MILLER: Got to use all the binders, right?

MS. LLOYD-ROBINSCN: That's okay.
THE WITNESS: Okay. 56.
BY MS. LLOYD-ROBINSON:
Q Page 390.
A Okay.

Q 1t looks like here — is Richard Christenson
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another Mojave employee?

A Yes, he's our general foreman.
Q And so you were copied on an email here to
Whiting Turner concerning the generator — the status of the

generator, and Cashman working on site? When Cashmen could
complete the work? So at this point — this is May 12,
Cashman was apparently still performing because you were
talking about the Cashman technician not being able to come
out until there was power in the area where Cashman needed to
do work — it's like the first paragraph there?

A Okay. It says, The Cashman technician will not
come out until the power is on, for bpoth of these.

0 S0 ‘at this point Cashman was still —— it was
assumed Cashman was going to be finishing the work. This was
May 12, correch?

A Yeah, at that point.

Q Okay. Well, vou testified that it was early may
when they refused to — to complete.

A Ckay.

Q Let's move on to page 392. And the email at the
bottom of that page, that's from a Cashman employee, correct,
Rob Mayer [phonetic]?

A Ckay.

Q And he was the technician that was working on

this project?
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A .
personnel.

Q
project?

A
[1naudible] .

o

LTI © S~

No.
You're not familiar with Rob Mayer?

He wasn't the technician., He was office

Ckay. So he was coordinating the work on the

It could — yeah. Yeah, him and Kim

So he sent you this email directly, right?
Yes,
So you were aware of his role on this project?

Yes.

Okay. So he states here that they've run into a

problem — Cashman has, on the project?

- B

Q
resolve 1t?
A
Q

A

Q

Ckay.
Is that what it states?
Yes.

And he's looking to you for assistance To

Yes.
So Cashman was still performing on May 20, 201172
They didn't do any installation.

But they.were still, in the performance of their

work, asking questions, looking for more information,

coordinating to complete the work?

KARR REPCRTING, INC.
146

JA 000

06889




o o - Oy

10
11
12
13

14

20
21
27
23
24

25

A Obwviously.

Q Okay. And how would we have — ﬁow would he
have known there was a problem on the overhead conduits here
if there wasn't anyone on site from Cashman doing the
interconnection wiring or whatever work was left to be
performed by Cashman at that point?

A It was —

MR. BOSCHEE: Objection. That calls for rank
speculation.

MS. LLOYD-ROBINSON: Well, this email was directed t
Chris, I apologize.

MR. BOSCHEE: I —

THE COURT: Well, actually, I —

MR. BOSCHEE: —— how would he know?

THE COURT: - I think it's a fair guestion, given
his role and understanding of everything. So go ahead.

THE WITNESS: It could have happened any —— any
number of ways. More than likely our general foreman noticed
an issue and got ahold of him.

BY MS, LLOYD:

0 who was your general foreman?

A Richard Christenson.

0 So Rob contacts you, Chris, with an email,
saying there's an issue?

A Mm—hrrre.,
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Q And then you forward it to Richard?

A Mree—hrmim.

0 | And it would appear that then you were looking
to Richard for guidance on this issue, correct?

A What I told him was please loock into this issue
with the conduits.

o And he didn't respond back to tell you that he
nhad told Cashman about the issue? 1 mean, he addresses your
question, but —

A Right.

- assuming Cashman had this information because
they were on site performing work on tﬁe generators as the
time cards indicated, that were testified about yesterday?

A | They didn't do any more installation since
January 21.

o Any other work —— I don't know, is
interconnection wiring considered installation? So what is
interconnecting wiring?

A Interconnection wiring is -— is installation,
but they weren't doing it. That's what we had to hire
somebody else to do.

o] Did they start doing it before the payment issue
occurred?

A Not that I‘m;aware of.

Q Because those records indicate that's what they
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were doing at the site, which is likely why they were sénding
emalls asking questions about clarification as to their scope?
A Which records?

0 The record that I just referred you to, but

that's cokay.
A The email?
9] I'm sorry?
A The email?
Q Yeah, the email would indicate they were doing

work on site and had questions in order to complete, correct?

A It may have been a coordination issue, but they.
didn't do any of the installation on it. That's why I had to
hire somebody else to finish everything.

Q You had to hire somebody else to finish after
Cashman didn't get payment, but Cashman did start the
ingtallation — the remainder of the instailation work,
correct?

A Not that T'm aware of.

o) They didn't install one muffler?

A They installed one muffler, and that would have’
been on January Z1.

Q And then they were coordinating the completion
of the work, as 1 —

A Coordinating but didn't do any installation.

Q — ckay. And can you tell me was Cashman
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performing as you expected, prior to the payment issue with
CAM?

A Yes.

Q So there was no issues with them missing
anything, and they didn't get it done? They were completing

their performance as you had anticipated —

A Yes.
Q —— until that CAM paying issue arcse?
A Correct.

Q Okay. And did you approach Cashman about paying
Cashman to complete the work on the project?

A That, I asked when they were gcing to come back
and they told me that they weren't going to come back to the
job site.

Q Right. And —

A - 8o as fdar as approaching them to come and finish
the work —

Q — that wasn't the question I asked. Did vyou
approach them and offer to pay them to finish the work?

A No.

Q So you would rather have paild cother pecple to
finish the work than pay Cashman to finish.the work?

A Cashman told me they weren't going to come
out —

0 Because they hadn't —
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A —— and finish their work.

Q — because they hadn't been paid, correct?
A Ckay.

Q SO ——

A Yes.

Q

— and isn't it more costly to go find other
people to do the work than it would have been to haye Cashman
do the work?

A Yes.

MR, BOSCHEE: {bjection. But he already answered,
SO. .

THE COURT: Well, I mean, that's a good question,
actually. I think it is a good question.

MR, ROSCHEE: Okay. And he already answered 1it, S0
— before I could object, so there you are.
BY MS. LLOYD:

0 And it would have beén substantially more costly
to pay somecne else to do the work, correct?

A Yes.

Q Okay.

MS, LLOYD-ROBINSON: I have nothing further.

REDIRECT EXAMINATION

BY MR. BOSCHEE:

Q Well, to be fair the representation was Cashman

wasn't going to come back and finish the work unless they were
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paid in full — the full 755; isn't that right?

A That's correct.

Q Okay. So the —— with respect to going and
asking them, hey, we'll give you a couple thousand dollars to
come and do this work or that work or that or something else,
that wasn't something you had really considered because the
possibility of paying them the full 755 wasn't a decision you
were authorized to make, was 1it?

| A That's correct.

0 Okay. Cashman did get paid for the URS
batteries, didn't they?

yiy From what T understand, ves.

0 Through Codale, but they were ultimately paid
for that, weren't they?

A Yes.

o So in a sense you did go back to Cashman to at
jeast finish part of the work that you had to do for the
142,000, right?

A Yes.

0 Okay. And with respect to what they were doing
and not doing, and T just want to be clear about this, the
documentation that you were looking at with counsel right — a
little while ago, and you can go back and look at it 1f you
want, those are interoffice documents from —— from Cashman; is

that right?
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A That's correct.

Q Okay. Do you have any recocllection
independently of Keith Lozeau ever being on property?

A No.

Q Do you have any recollection of Shane Norman
ever being on property?

A No.

Q Ckay. So in terms of what they may or may not
have thought in terms of work being done or installation being
done, neither of them was ever actually on site, were they?

A Not that I'm aware of.

Q Okay. But you were on site every day?

A Yes.

Q And you have a daily log that would have shown
whether or not Cashman was there or not there? |

A . Yes,

Q And the last time that you indicate that you and
your recollection and log indicate them being there was
January 21; is that right?

A January 21.

Q Of 20117

A Correct.,

MR. BOSCHEE: I have nothing further.

THE CCURT: Ms., Lioyd?

RECROSS-EXAMINATION
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BY MS., LLOYD-ROBINSON:

Q Just to clarify really quickly. Are you aware
—— did you, as part of this litigation, did Mojave produce a
daily log that you are referring to?

A The daily logs were turned into the general
contractor on a daily basis.

0 Well, vyou kept a copy?

A Yes.

Q S0 you —— did you review them before you came to
court today?

A A while ago, vesh.

Q And were they produced as part of this
litigation?

A I'm not aware.

0 You didn't give them to Counsel to be produced

- since they were relevant to Cashman's work on.the projects?

A No.

Q And then just quickly, vou purchased the battery
— the UPS battery from Codale, correct?

yiy Mm—hmm,

Q So you paid Codale's markup on that battery
instead of purchasing it directly from Cashman, correct?

MR. BOSCHEE: Objection.

THE WITNESS: I'm not sure.

MR. BOSCHEE: That — that may call for speculation
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too, if he knows.

MS. LLOYD-ROBINSON: Just assuming he knows it.

THE COURT: T think it's a fair question. Go ahead.

BY MS., LLOYD:

Q So you paid Codale —

A I'm not sure.

Q Assuming Codale had a markup on their battery
they purchased from someone else?

A I wouldn't know what they — their markup was

an item like that.

Q Wouldn't it be standard, though, that Codale did

mark it up to sell it to Mojave?

A It could be.

0 Or they just passed it through as a favor and
didn't charge anything on it?

A I do not! know.

0 Okay.

MS, LLOYD-RCBINSON: Nothing further.

FURTHER REDIRECT EXAMINATTION
BY MR. BOSCHEE:

Q Sitting here right now, you don't —— you don'
know — you have no independent knowledge as to Codale
actually marking up the batteries, do you?

A No.

Q Qkay.
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MR. BOSCEEE: Nothing further.

TEE COURT: All right. So here's an understanding I
have that I can ask this witness about, Mr. Meiers. Correct
me if I'm wrong, but here's the deal. All right? For the 755
Cashman was going to supply the uninterruptible power sucply,
or UPS, two generators, mufflers, and all the stuff necessary
to have, essentially this backup power supply in my sort of
nonconstruction layman terms, put in place?

THE WITNESS: Yes.

THE COURT: And that was it? That was what they were
supposed to do?

THE WITNESS: And including startup, and then
maintenance.

THE COURT: Okay. A&nd that —— that's pretty much the
deal for them, right?

THE WITNESS: Yes.

THE COURT: Ckay. So everything that they — that
you had to do when they stopped working, if I — if I were to
look at everything you did, would it be the case that —
whether it's the batteries or whether it's labor or setup or
getting things going, everything you had to do, would it have
been inclusive in the 755 had they just done it all?

THE WITNESS: Yes.

THE COURT: I mean, in other words it would have ——

there's nothing extra you did?
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THE WITNESS: No.

THF, COURT: Because in — in other words, what I'm
asking is this — let me see if T can clarify it. You got put
into a situation where Cashman says they're not going to work
anymore. They made that decision, obviously. That was a
policy, or business, or legal decision, whatever —

THE WITNESS: Correct.

THE COURT: -— it's their decision? They can —

THE WITNESS: It was their decision.

THE COURT: -— they can - they decided not to work?

THE WITNESS: Mm—hmm,

THE COURT: Your decision was to complete the part of
the project that you wanted to use them for?

THE WITNESS: Correct.

THE COURT: Right. So when you did that, is there
anything additional — that's what I'm golng to say — since
now you're — now you know, Mojave knows that it's involved
with, you know, doing stuff to complete the project. Is there
anything additional that had Cashman completed wouldn't have
been an expense?

THE WITNESS: Wouldn't have been an expense?

THE COURT: Right. TIs there something additional
that you just — in other words, you're kind of in a spot
where, okay, now we're sort of taking over to finish what

Cashman was going to be doing anyway —
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THE WITNESS: Correct.

TEE COURT: —— okay? I'm just thinking that from a
construction point of view you might say, well, let's just do
this, that, and the other too, while we're at 1it?

THE WITNESS: WNo, it's straightforward. It's all
listed —-

THE CCURT: Ckay.

THE WITNESS: -— on the drawings what needs to be
done —

THE COURT: Okay.

THE WITNESS: —— and that was —— that was cone of the
issues is that we didn't have all the information from Cashman
to properly do the work, so there was a lot of investigaticn
that went on. I had asked Cashman to provide the drawings —-—

THE COURT: Mm-hmm.

THE WITNESS: —— to do that work, and.they refused.

THE COURT: Okay. That's what I wanted to know.

MR. BOSCHEFE: And to be fair, it wasn't — and, you
know, maybe it was just a choice of words, it wasn't really é
choice that you made to —— to finish up the work Cashman
didn't do, vou guys had to finish up the work. That was part
of your scope of — of the agreement with wWhiting Turner,
wasn't it?

THE WITNESS: Correct.

MR. BOSCHEE: Ckay. You didn't really have a choice
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158 JA 00006901




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

as to whether or not to — to finish up Cashman's work, did
you?

THE WITNESS: No. Not —

MR. BOSCHEE: Okay. You had to go out and get other
people to do this work if Cashman didn't do it, right?

THE WITNESS: We have a schedule to meet with the
general contractor, so —

MR. BOSCHEE: Ckay.

TAE WITNESS: —— I had to finish the work.

MR. BOSCHEE: Thank you.

THE, COURT: Yeah, I didn't mean to imply that wasn't
the case.

MR. BOSCHEE: I just wanted to make sure it was — it
was clear.

THE COURT: All right. Ms. Lloyd, anything further
for Mr. Meiers?

MS. LLOYD-ROBINSON: Just that as — I'm sorry. I
apologize. Just the — as to Mojave CAM was responsible to
complete this work?

THE WITNESS: CAM?

MS. LLOYD-ROBINSON:  Mm-—hmm,

THE WITNESS: I don't know how that interaction takes
place. I dealt with the Cashman individuals ——

MS. LLOYD-ROBINSON: Well, Mojave is contracted with

CAM to supply these materials.
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THE WITNESS: Okay.

MS. LLOYD-ROBINSON: So it's CAM's responsibility to
complete the work, correct?

THE WITNESS: Okay.

MS. LLOYD-ROBINSON: Thank you.

MR. BOSCHEE: Did vyou ever deal with anybody from CAM
Consulting in vour entire time working on these generators?

THE WITNESS: WNo.

MR. BOSCHEE: Okay. A1l of your interactions were
with the pecple from Cashman?

THE WITNESS: That's correct.

MR, BOSCHEE: And Cashman actually supplied all of
the materials —— well, except for the ones they didn't, but
they supplied the materials?

THE WITNESS: Correctl.

MR, BOSCHEE: In — in November through January,
correcl?

THE WITNESS: Correct.,

MR. BOSCHFE: Okay. Thank you.

THE COURT: Did CAM have anvbody to work with other
than Mr. Carvalho?

MS. LLOYD-ROBINSON: He was CAM.

MR. BOSCHEE: Yeah, Carvalho should have gone out
there and —

MS. LLOYD-ROBINSON: He was —
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MR.

een —

MS.

THE

MR.

THE

BOSCHEE: —— lifted the crane. That would have

LLOYD-ROBINSON: — he's — he was CAM,
COURT: That's my question.
BOSCHEE: Yeah.

COURT: In all sincerity, was there anybody other

than Mr. Carvalho that could even be utilized if CAM were to

do anything at the project itself?

THE

THE

WITNESS: Instead of CAM?

COURT: Yeah. I mean, instead of the individual.

Did he have employees and people with hard hats walking arcund

or any cf that?

THE
THEE
THE
ever had_CAM

THE

THE
MR.
MS.
specifically
aware if CAM
THE

project,

WITNESS: I don't know,
COURT: Ckay.
WITNESS: I know this is the first time I had

on a project.

COURT: ALl right.

. BOSCHFE: Okay.

COURT: Anything else for him?

BOSCHEER: Nope.

LLOYD-ROBINSON: Just one follow-up. You recall
that CAM was never on the project, or you weren't
was on the project?

WITNESS: I wasn't aware of CAM being on the
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the last

for your

MS. LLOYD-ROBINSCN: But yoﬁ recall with specificity
date that Cashman was on the project?

THE WITNESS: Yes. '

MS. LIOYD-ROBINSON: Okay.

THE WITNESS: Because we kept record.

MS. LLOYD-ROBINSON: That's it.

THE COURT: All right. Anything else?

MR. BOSCHEE: Nope.

THE COURT: All right. Mr. Meiers, thank you so much
time and your testimony. You're excused.

THE WITNESS: Okay.

THE COURT: All right. It's about 25 minutes until

5. Do we want to call another witness today, or —

MR, BOSCHEE: Are we starting at 1:00 or 9:00

tomorrow? I can't remember the Court's schedule.

THE COURT: 1. §
MR. BQSCHEE: 17
THE COURT: Yeah.
MR. BOSCHEE: Ckay.

THE COURT: I got a pretty good calendar all morning,

on — well, you know, civil law motion stuff.

MR, ROSCHEE: T think we can probably get —
MS. LLOYD-ROBINSON: Yeah.
THE COURT: Friday we have all day, though.

MS. LLOYD-ROBINSON: TomoITow mMorning?
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MR. BOSCHEE: — I think we can get him in Ccday, if
you want to? I mean, it's —

MS., TILOYD-ROBINSCN: Oh —

MR. BOSCHEE: -—— we just got done with him in a
half-hour, I mean —

MS. LILOYD-ROBINSON: — right.

.MR. BOSCHEE: — Pete's about the same, I think.

MS. LILOYD-ROBINSON: Okay. That's fine with me, if
you want?

MR, BOSCHFEE: All right. We'll call Pete Fergen. If
we can't get him done we'll — he'll come back tomorrow.

THE COURT: All right. Let's bring in Mr. Fergen.

All right. Mr., Fergen, cocme on in, please. And
when you arrive at the witness box area, please remain
standing, raise your right hand, and our court clerk:ﬁ~ yeah,
she'll swear you in.
PETER FERGEN, DEFENDANT'S WITNESS, SWORN

THE CILERK: Thank you. Please be seated. Sir, can
you state and spell your first and last name for the reccord?

THE WITNESS: Pardon?

THE CLERK: Can you state and spell your first and
last name for the record, please?

THE WITNESS: Peter Fergen, spelled P-E-T-E-R,
F-ER-G-E-N.

THE COURT: All right. Mr. Fergen, nobody — I don't
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think anybody has taken me up on the water offer, but I like
to always mention that it's there. If you want to help
yourself any time, go ahead.
And, Mr, Boschee?
DIRECT EXAMINATICON
BY MR. BOSCHEER:

Q I'11 apclogize in advance, my voice is going
quickly, but I will try to get through this before I lose it.
Mr. Fergen, could you tell the Court your position with
Mojave?

A Vice president of project development.

Q Okay. And what are your job responsibilities as
VP of project developmeﬁt?

A Converting the estimate over to a — budgeting
and everything to help for the project managers to perform
their job. It would be including estimate — the —
converting the estimate £o actual purchase orders,
subcontracts, creating the submittals, and then turning it all
over to the PM.

Q Okay. You're familiar with the City Hall
project?

A Yes, I am.

Q That's why we're here? Okay. You were part of
the bidding process for suppliers for the generators on this

project, were you not?
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A Actually, it was after the bidding process T got
— 1 get involved.

Q Okay. How do —— how did you get involved after
the bidding process?

A We were awarded a contract and T turned around
and T had to physically buyout all the materials.

0 Okay. And how did you do that?

A Reviewing the lowest responsible bid and
pringing them in line —— product by product and making sure
that they had a complete package and they covered all the
plans and specifications.

Q Okay. And for — with respect to the generators
and the UPS, you chose Cashman, correct?

A Correct.

0 Okay. And why did you choose Cashman?

A They were the lowest responsible bidder and we
had done multiple projects before.

Q Okay. And then how did CAM Consulting gel
involved in ail of this?

A There was a — there was a recuirement as part
of the contract to have minority participation, as much of it
as we could. So we asked them to —— if they had a supplier
that was a gualified minority that they could run it through.
They [inaudible] a company and except he was — they were not

certified. So I gave them the opportunity to — companies
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that we were dealing with at the time, being Nedco, Codale,

and CAM,

0 Okay. You provided all three of those options
to —

A Carrect.,

0 ~— Cashman? And who were you talking to during

this process?

A Keith Lozeau.

0 _Okay. You were dealing with anybody else?

A No.

¢! Ckay . And with respect to the three potential
DBEs, was there a difference in cost between Codale, Nedco and
CAM?

A Where the — Nedco and Codale were at 3 percent
and Codale — and CAM was at 1 percent.

0 Okay. And on the projeé¢ts — you had been
working with CAM on a couple other projects, kind of, right
around this time; is that right?

A We had — ves, I had already con&racted with
them on NV Energy and some —— I1'm not positive whether Metro
was before or after it, but it's around the same time. |

Q Right.. The same — and you got that —— and they
did at 1 percent?

A Yes,

Q Okay. So at some point — we heard testimony
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yesterday, at some point you scheduled a meeting with
yourself, Mr. Tozeau, and Mr. Carvalho; is that right?
Correct.

At the Mojave office?

> 0

Correct.

Q Okay. Walk me through what was discussed at
that meeting?

A Basically it was nothing mere, from my behalf,
as an introduction between Cashman and CAM Consulting. It was
their deal on what they wanted —— how they wanted to do it, et
cetera. I just said these are available. And we know he had
the certifications and we had copies of the certifications
from the VA,

Q Okay. Did — did Mr. Lozeau ask you to schedule
a meeting with either Nedco or Codale?

A No, he did not.

Q Do you have an understanding as to why?

A it's too expensive.

Q Okay. And after you made the initial
introduction at this meeting — I guess, what happened next?
Did he — was there a negotiation that Cook place?

A That would be — I did not get involved in any
of the cost — cost or benefits for — between either one of
them.

Q Okay. So Mr. Lozeau and Mr. Carvalho negotiated

KARR REPCORTING, INC.
167

JA 00006910




10
11
12

13

14

15
16
17
18
19
20
21
22
23
24

25

the terms of whatever deal they were going to work out?

A Correct. |

Q Okay. Do you have an understanding as to what
the ultimate charge was?

A Half a percent.

Q Okay .

A I was physicaliy told that.

Q Did that upset you because you were getting
charged 1 percent?

A Yeah, I made a cament to Angelo regarding it.

Q Okay. But ultimately it was — it was Cashman
that chose to use CAM instead of the other two companies,
right?

A Correct.

0 And negotiated the fee with them?

A Correct. )

Q Okay. And in talking — and to be fair you and
Mr. Lozeau were and maybe still are friends; is that right?

A Yes, we are.

0 Okay. Did you have any conversations with him
with respect to how he should handle his business interactions
with CAM?

A Actually, his statement wés, ig did I run a
credit check on them, and I said, no. I said the simplest way

ro do business with minorities, and I've done it for several

KARR REPORTING, INC.
168

JA 00006911




-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

years, is to have the mincrity sign the check over, and you
give them a check for the fee. There's no risk, no muss, no
fuss.

Q Okay .

A That's exactly how T said it. And that was not
only to Cashman but to anybody I deal with.

O Okay. That's a pretty standard recommendation
that you make to any —— any folks you deal with?

A Yeah, because the idea of the minorities is
you're trying to build their business, so they're not
necessarily the most financially secure, and they're not the
most —— they're not opposed to having risk.

0 Okay. And so you specific —— was this at that
same meeting?

A Actually, T said it right in front of him.
Right in front of Mr. Carvalho.

O Okay. And vou recall specifically saying those
exact words to Mr. Lozeau?

A Yes.

0 Okay. And so shortly thereafter Cashman enters
into — into the agreement with CAM and then CAM enters into
an agreement with Mojave for the supply of the generator
materials, correct?

A Actually, correct one would be we went to —

Q The other way arcund?
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A — to CAM and CAM in turn did the contract with
them.

Q Okay. And with respect to —— ckay. So the
generators get delivered by and large, and it comes time to
get paid, and long story short what you reccommended to Mr.
Lozeau didn't happen, did it?

A Correct,

Q Okay.

A And T would say from what I'm being told, it did
not.

0 Right. Do you recall Cashman asking for a joint
check? Were you part of that process?

A No, I'm not.

Q Okay. TIn your experience would —— would your
recommendation, sign the check over and then just dealing with
it that way, wouldn't that accomplish the same thing as a
joint check? Maybe even be safer?

A It would bhe safer to me.

Q Okay. When did you find out there was a problem
with Cashman's payment?

A When I got a phone call from Keith Lozeau asking
me for contact information because the check bounced.

Q And do vou recall when that was?

A Cver the weekend.

Q Okay. Do you — do you recall him asking you to
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try to stop paymeni?

A He asked then and I said I'm just not within my
realm. Jt's not inmy — I can't do it. He's got to talk to
Brian.

Q Ckay. Do vou know if he talked to Brian, or did
you talk to Brian at that point?

A I passed it on to Brian that there was a
problerm.

Q Okay.

A Nothing more.

Q But he also — during this conversation he also
asked if vou could help facilitate trying to find Mr.
Carvalho; is that right?

A Yes.

Q Okay. And did you do thét?

A I gave him all the contact information, all the
addresses, emails, et cetera, including a personal email for
Mr. Carvalho that I had at the time.

Q Okay. And do you have an understanding as to
whether Keith or Mr. Norman were able to find Mr. Carvalho
after that?

A T understand — 1 was —— hearsay 1s yes, they
did.

Q Okay. Well, Mr. Lozeau told you that, didn't

he?
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A Yes.,

Q Okay. And —— but ultimately they didn't — they
were not able to secure payment from CAM; is that right?

A That's what I understand.

Q Okay. Now, after — after this all takes place,
and the payment issue transpires, did you have any additional
discussions with anybody at Cashman about finishing the work
on the project?

A Yes, I did.

Q Who did you talk to?

A Actually, it was Mr. Lozeau and Kim Simons
[phonetic] —

Q Okay. Dbid you talk to them —

A — at different times.
Q - ckay. And what were the substance of those
conversations?

A Rasically they were — he was told that we're
not — he's not allowed to do any work on the job;

Q Okay. Do you recall when that —— when those
conversations took place?

A The exact time, I do not.

Q Was it in May of 20117

A That's when all the problems were going on, so
I'd have to assume sO.

Q Okay. It was — let me ask you another way, was
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it within a very short time of —— of the problems going on,
and 1 say that, the problems being the checks bouncing and —
and then not getting paid?

A Well, us start — trying to start up the job ——

Q Right.

A —— is what the big key was.

Q Ckay. And you were told by both Kim Simens and
Keith Lozeau that they were not geing to do any more work

unless they got paid?

A Correct.
Q Did you ever end up having a meeting with
anybody from Cashman about this or was these —— were these

just telephone calls?

A These were all telephone calls.

Q Ckay. Now, ecventually you leafn that Cashman is
not going to — they just refuse to.— to do any more work on
the project, but the startup had to take place, right?

A Correct.

) Okay. So at some point can — well, can you
explain to the Court how it was that Codale ended up
purchasing the UPS batteries that —— that ultimately were
supplied for City Hall?

A Okay. I found cut —— we actually called
Cashman, asking them if — since they had the batteries if

they would sell them to us, and they said, nc, we're not
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aliowed to do anything. So I turned around and went to a
mutual friend and asked if they could come and do a buy from
the secondary side — from the secondary side because the
batteries have an age and they were sitting on the floor, and
they couldn't be sold anywhere else. So he may as well ——
sorry — they may as well take care of it and get rid of ——
get rid of them.

So basically it was a cash drain — a deal through
another minority supplier to buy them from them and give them
to us.

Q Do you recall if Codale marked up the price of
the batteries when they resoid them to you?

A T was told "minimal."

Q Ckay. Now, did you — with — 1in addition to
The batteries did you take any efforts to try to find
replacement. subcontractors to try to finish this work?

A Actuaily, T got gquotes from other —— they're
conpetitors here in the valley, to try to do that. I also
tried at other —— other CAT dealerships outside of the Las
Vegas markef. 8o we ended — Lo no avaii, so we ended up
going back to subcontractors here in town.

Q Ckay. And did you have any problems —— what
were the issues that you had from getting help from CAT
contractors outside of Las Vegas?

A They were specifically called, told to keep. away
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from it. That it was a legal issue between Mojave Electric
and Cashman. And as a respect for the —— and a sister
Caterpillar company they weren't going to touch it.

O Ckay. Did you also take any efforts to try to

obtain —— the PLC codes were never supplied for the project,
correct?

A Correct,

Q You also endeavored to try to obtain some way to

get PLC codes facilitated out there, dida't you?

A Correct.

0 Ckay.

A T went from multiple CAT dealers again, and the
Caterpillar regional salesmen.

Q Okay. And what was the result of those
commmunications?

A The only place I could get them from was
Cashman,

Q Okay. And Cashman would not and still to this
day has not provided those, have they?

A I'm going to say, correct.

Q Okay.

MR. ROSCHEE: I have no further questions for this
witness.

THE COURT: All right. Ms. Lloyd?

/7
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CROSS-EXAMINATION
BY MS. LLOYD-ROBINSON:

0 Before contracting with CAM on these three
projects you described, did you de any checking of his
business history or licensing, anything like that?

A I called the VA.

Q You called the VA? And yvou checked to see if he

was really a certified DBE?

A I made sure that the letters he gave me were
correct.

Q And so he was a certified DBE by the Veteran's
Acdministration?

A Yes, ma'am.

0 And did they describe to you that — what caused
his — how he ended up being a DBE, how he was certified?

A He got an injury in the Middle East.

0 Okay. And did you do any other checking of CAM
to see how long he had been operating?

A No, ma'am.

Q Did you check to see if he was a licensed
contractor in the State of Nevada?

A No, ma'am.

0O And then you described a payment process where
you sald that the check that CAM receives, they sign over to

Cashman and then Cashman pays back the percentage or whatever'
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to CAM?

A Right. Whatever their —— whatever their fee
was, gives them a check for his fee.

O . But that wasn't how Mojave was getting its fee
from CAM on those other subcontracts, right?

A Not that I'm aware because again, it was —— the
scenario was he had to pay us before he got another check.

Q So Mojave wasn't abiding by that process that
you just described? |

A Different scenario.

MS. LLOYD-ROBINSON: I have nothing further.

THE COURT: - All right. Mr. Boschee, anything
further?

MR, BOSCHEE: No.

THE COURT: All right. Mr. Fergen, thank you so much
for your time. You're excused.

THE WITNESS: Have a good evening.

MR. BOSCHEE: I don't know if that's a good thing or
a bad thing. That's the first witness that Your Honor hasn't
asked a question of. Maybe we finally got it right.

THE COURT: It has nothing to dc with the fact that
it's 10 to 5, just for the record.

MR, BOSCHEE: Fair enough. We have no further
witnesses.

THE COURT: Okay. Defense rests. Any rebuttal?
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MS. LLOYD-ROBINSON: No rebuttal.

THE COURT: All right. So that takes us right to
closing, which we're going to do tomorrow.

MR. BOSCHEE: Yes.

THE COURT: 8o anything anybody wants to still do on
the record today, the Court record?

MR. BOSCHEE: No. The only thing that we obwviously,
per Your Honor's request, before we start closings tomorrow we
will provide the Court with a full accounting of every dollar
for dollar that Mojave has put into the project, including
Exhibit 65 and any bond fees and —— really everything, other
than attornéy‘s fees, obviously.

THE COURT: Okay. Right. Other than attorney's
fees.

MR. BOSCHEE: Right.

THE COURT: You're going to.provide that to Ms.
Lloyd?

MR. BOSCHEE: Yes.

THE COURT: All right. Do you want to say anything
on the record?

MS. LLOYD—RDBINSON: Nothing further, Your Honor.

THE COURT: Okay. We'll go off the court record,
then.

(Court recessed for the evening at 4:51 p.m.)
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LAS VEGAS, CLARK COUNTY, NEVADA, JANUARY 23, 2014, 2:02 P.M.
* Kk k Kk X

M. BOSCHEE:; You asked us for a spreadsheet which
I've — I've already provided this to counsel —— with the
numbers on it énd whatnot. We've also included all of the
invoices which is Exhibit —— Joint Exhibit 65 as well as the
bond —- the bond slips for the three bonds that we've got, and
so we've got that. T don't know if counsel already got one.
If I could approach or if ——

MS. LLOYD-ROBINSON: Yes, you can approach.

MR. BOSCHEE: Okay.

THE COURT: Ms. Lloyd, have you had a chance to see
what's being handed to me?

MS. LLOYD-ROBINSON: I did take a look at it.

THE COURT: Is this two copies of it?

MR. BOSCHEE: Two copies, yes. Same thing, I just.
wanted one for the Court and cne for Your Honor.

THE COURT: I'm going to make it a Court Exhibit
unless you have an objection to it.

MS. LLOYD-ROBINSON: I have — my objection would be
that the bond invoices were not disclosed during discovery, and
T don't think those are proper damages to be asserted against
Cashman at this point,.

THE CQURT: Okay. Let's go ahead and take a look at

what it is you're objecting to. TIt's not Bates stamped or
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numbered.

MS.

provided during discovery.

THE

MSs.

THE

just what it is. It looks it's like about 20 pages of stuff,

S50 —-

MR,
pages —-—

MS.
Rxhibit 65.

MR,

then the last
bonds.

THE
the No. 18 on
pages. Which

MS.
pages ——

THE

MS.

THE

MS.

claimg perceived by Cashman in this matter, and they were not

LLOYD-ROBINSON: Because it wasn't — it wasn't

COURT: No, I mean the packet of materials ——
LLOYD-ROBINSON: ©Oh, the packet.

COURT: —— Mr. Bochee just gave me. I mean, it's

BCSCHEE: Well, yes. The first, I cuess, 18
LLOYD-ROBINSON: The first section is Joint

BOSCHEE: —— vyes —— are Joint Exhibit 65, and

several pages are the checks and whatnot for the

COURT: All right. So after the page which has
the bottom right, I have 1, 2, 3, 4, 5, 6 more
of those 6 do you object to Ms. Lloyd?

LLOYD-ROBINSON: I object to all of those

COURT: All six of them, ockay.
LLOYD-ROBINSON: -- as not being relevant to -—-
COURT: What's the basis of the objection?

LLOYD-ROBINSON: They're not relevant to the
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disclosed during discovery as damages being sought by
defendants.

THE COURT: All right. Your position in that regard?

MR. BOSCHEE: I believe that they're valid offset
amounts, and they are being provided today as opposed to
earlier because Your Honor asked for them.

TEE COURT: Okay.

MR. BOSCHEE: You wanted —— you wanted to know what
we paid for the bonds, and so we provided that.

THE COURT: Okay. I'11 give you that, but her point
as far as two things, one, disclosure during discovery, okay.
And separate and distinctly from that, is there any notice that
this is part of your counterclaim?

MR. BOSCHEE: It would be —— it wouldn't necessarily
be part of our counterclaim. It would be part of our offset
defense. It would be one of our affirmative defenses.

THE COURT: Okay. So it's an offset defense?

MR. BOSCHEE: Correct. There was no doubt, there has
been‘no dispute in the case that we —— I mean, the lean —- the
bonds are in evidence —- that we had to post the lien for —— or
bond around the mechanic's lien. We had to renew it in large
part because the case has dragged on a’ bit, and we also had to
post a bond for the injunction that Your Honor entered that
they've subsequently appealed.

Those are z11 —— I mean, the bonds ére —— have been
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disclosed. They're a matter of public record as well as
they've been a big part of the litigation. The lien — or the
injunction bond I think was ordered by this Court. 50 1 don't
think that that $4,000 check —— I mean, whether it - I had
never actually disclosed the check, but Your Honor put in the
order that we had to post a bond for the injunction. So I
didn't think that was really an issue with respect to that
particular invoice.

THE CQURT: Okay. Do you want to say anything else
about this Ms. Lloyd?

MS. LLOYD-ROBINSON: These claimed offsets are not
proper against Cashman. I think that's been discussed
previously during trial in this matter, and the amounts
incurred to obtain bonds, those were Mojave's choice in
deciding to proceed in the fashion that it did which was namely
not ensure payment to Cashman, and. as a result we ended ﬁp in
litigation, and they had to post some bonds. These are rct
damages that should be assessed against Cashman, and because we
didn't have notice of them there was no discovery done. There
was nothing dealt with, you know, previcus to, I guess, the end
of trial in this matter, you know, on this specific issue.

THR COURT: All right.

MR, BOSCHEE: I'm not sure what discovery would have
been done as to —— as it relates to the bonds that are put up

to record arcund a mechanic's lien. That said, I don't know ——
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I wouldn't say that it was a choice. We've alleged throughout
the case that the lien is both invalid and excessive. We
bonded around it for purposes of getting this off the project
so the project could open on time. T don't think that's — I
don't think that's necessarily wvalid.

And also going back to the original point, what
discovery would we have done? I mean, this is what was paid
for the bond around the mechanic's lien, yes? Yes. 1 mean,
it's not —— I mean, you could've asked the question in
deposition, I guess, but there is nc issue that there was a
bond around the mechanic's lien, and obviously that bond has a
cost.

MS. LLOYD-ROBINSON: Well, we didn't know it was
being claimed against Cashman as an offset. I think that's the.
key point. There was no notice that this was part of suddeénly
their claim for offset until the end of trial. That's the !
purpose of discovery is to have notice of what's being claimed
against you, and this was not included in that.

MR. BOSCHEE: Well, we also —— we also just got an
amended notice of lien that was recorded yesterday by Cashman
that has never been discussed or talked about in this case
either.- I mean, before I start going down this road as to what
we're doing at the very end of trial, I mean, that's gomething
you're going to hear about in about twc minutes I suspect.

Your Honor asked for what our out-of-pocket costs
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were. We've disclosed the — the work that was done. You
asked for the bond costs. We gave them to you. I don't think
there's been any dispute in the case that there were bond
costs. We think that the mechanic's lien is invalid. We had
to bond around it. That's been part of our case in chief since
day one. We've been arguing about this mechanic's lien
literally in front of Your Honor at least a half-dozen times,
I think that they're valid offset damages.

THE COURT: Okay.

MS. LLOYD-ROBINSON: We amended the lien as allowed
by statute during trial given what had been discovered. T
think that's irrelevant to whether or not they can claim their
bond costs against Cashman in this matter and whether we had
notice that they were doing so.

MR. BOSCHEE: And I would also say it's probably

weight for submissability, and Your Honox is wobviously free

to —— to, you know, not consider them and say, no, you can't
claim those as offset damages. We just think it's proper to at
least have them in front of Your Honor. You can review them,
do whatever you feel is appropriate with them, and if you give
that no weight, you give that no credence in terms of the
offset, then vou don't, but I think, you know, you asked for
them. The liens —— the bond iiens have been in play the entire
case. I think it's fair game at this point.

THE COURT: Okay. Here's the way I'll reconcile this
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situation. First, I did ask, and so it is a part of just what
T wanted to see in fairness. You know, in.a case — well,
every bench-trial case, civil case, you know, where there's
money damages I always like to just know the money flow and
everything that I could conceivably see, and mainly I do that
because it's funny how these things end up many times involving
themselves in equitable—fairness-—based decisions.

They don't always do that as 1 indicated yesterday
off the record. I mean, sometimes there's a legal standard
perhaps relevant tc a bond or a lien that might not encompass
so much eguity and fairness, but nonetheless I really wanted to
see the money trail. So I appreciate that I have these because
I asked for them, and you provided them. So there's that.

Cashman still has a right to object to their
consideration or admittance, and she's done that. My thought
is that they are reasoyably related as far as I can see, the
various checks and amounts associated with payment here. I
think they're reascnably related to issues that have been in
the case for some time, the bond issues, the lien issues, the
injunction and everything else that we were doing along the
way.

So what I want to say is, though they may not have
been formally disclosed in the discovery deadline type of a
process I think they're at leasl reasonably anticipated to be

expenses incurred, and so the aspect of the objection having to
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1 h*do with failure to discliose somehow in discovery, I'm going to

'l

deny that part of vour request even though I Cthink it's given
to me of course in good faith 1like everything else you do. I
just think it's —— it would be reasonable to anticipate that
these costs would be — and expenses would be foregone in the
various context in which they came about in the case.

And of all the things I've heard, I will tell you the
one thought that I had in my head that was said better actuaily
by Mr. Boschee was 1t wiil come down to sort ¢f the weight
given to them as opposed to whether they'll be admitted as a
court exhibit. That will give them the appropriate weight.

I want Cashman to know that just because I asked for
this stream of mcney, I don't have an intention or my mind is
not made up in any way to say that somehow operates as a
settiement. I just wanted Lo see it. So that's what I did.

So for all those reasons I'm going to admit the
entirety of the packet that Mr. Boschee has given us as the —-
this will be a court exhibit because it's realiy —— some of
it's based upon my request, and scome of it —— it's a
demonstrative exhibit, really, 1f you think about it in regards
to an accounting. I mean, that's what it truily is.

And sc it's part of what cculd be your argument.

It's a demcnstrative exhibit for purposes of argument is the
way I'li treat it, but I'll make it part of the reccrd of

course as a court exhibit sc that if somebody decides Lo appeal
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this thing it will be there. So it's Court Exhibit 1, the
entire packet.

Anvthing else?

MR. BOSCHEE: Yes, since you asked. I've also
provided this to counsel, and I'm geoing to draw an ckjection on
this as well. This is the —— T have two copies 1if I may
appreach —— two copies of the Zillow printout this morning of
the infamous property of Jenel Rennie that the Court awarded to
Cashman ——

THE COURT: Okay.

MR. BOSCHEE: -— earlier in the case that we helieve

‘should be an offset. Now, I will represent tc the Court,

you're going to hear for me per your request a iittle later in
my cleosing argument what I think may be a reascnable, guocte,
unquote, fair resclution of this.

T am not going to ask the Court te value this house
at twoe hundred and fourteen thousand, eight, eighty-cne even
though that's what Zillow has it as. We.have —— basically what
we're going te argue is we're going to —— there's the one,
sixty-five that was paid for. Zillow has got this number on
there. We recognize the issues with the house, that they've
got to expend a little bit of time getting Miss Rennie cut.
Thev've got to do a few other things. So we're just splitting
the difference. We. are going to ask for a number in the middle

of that, and that's the number we're going to gc with. This is
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more just for if nothing else the Court's —- you know, that's
what Zillow says the house is worth, and that's the basis of my
argument., .

THR CQURT: I understand. But just as far as what
T'11 — my intention would be to put it into the record as
Court Exhibit 2. |

Do you have an objection, Ms. Lloyd, to that?

MS. LLOYD-ROBINSON: I object to evidence being
offered relevant to the value of a house that Cashman doesn't
even own as of yet, and I think the value is really
unascertainable at this time given the fact that we don't know
what condition the home is in, the amount of work it's going to
take to get her out of the home, the carrying costs for the
house, how long we're going to have to carry the house before
there's even a realized amount related to the judgment. T
think it's speculetive and inappropriate, and I would ask:that
it not bhe admitted.

THE CQURT: All right. Well, I'm going to admit it
as Court Exhibit 2. I will say that for the record so Cashman

knows, I mean, I will not treat this as a fair estimate of the

Iltrue value of the place. T mean, it's just —— it gives me an

idea as Lo what the value could be, but of course I'm cognizant
of efforts that would have to be put forth, you know, when T ——
a construction company comes into possession of a house.

MS. LLOYD-ROBINSON: Can I add for the record that I

i KARR Reporting, Inc.
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think —— Cashman has been asking at this time that the judgment
be entered against Mojave jointly and severally for the amount
that the Court finds is owed to Cashman for the work that it
performed on the project, and I think, you know, without saying
any amount recovered on another judgment from another defendant
in this matter, you know, later on that would be offset after
the cost to recover that amount were deducted.

I don't think that that is negessarily —— you know,
it needs to be offset at this point in time where there is no
unascertainable — it's unascertainable, the amount that
Cashman is even going to recover on this particular judgment.

THE COURT: But that sounds like you'd be amenable to
part of an order —— assuming that you received a monetary
judgment in this case —— that you would be amenable to having
an order indicate that if you were to collect in your efforts
to deal with the title of this house that you would have to
reimburse, I guess, is what it would be.

MS. LLOYD-ROBINSON: If Mojave paid the judgment, or
if we were awarded judgment and Mojave paid it, that's corrvect.
If we had a full recovery on what, you know, Your Honor ordered
in this matter, then that's correct. Mojave would be able to
recover those those amounts.

THE COURT: That's an interesting thing though
because it does put upon you some sort of duty of due diligence

to collect. I mean, because what they might do is transfer the
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interest to Mojave.

MR. BOSCHEE: And see that's the problem, Judge. You
ordered this in June of 2013 and awarded them the house that
that time, and had Your Honor not done that, had you just been
sitting on a judgment with execution remedies that argument
would be more persuasive to me, but you did give them the
house, and so at that point I think we are entitled to an
offset. It's just, again, weight versus amount. It's just up
to Your Honor to decide if -—-

THE COURT: It would be nice if I had a good, I mean,
a really solid appraisal or something I could use other than
this. I wanted this, no doubt. It gives me —— it's -
something is better than nothing, but it's an interesting spot
because -- and maybe we'll get to it, and we can talk after I
come up with the whole thing when T do —-—

MS. LLOYD-ROBINSON: I think what he's asking for --
1 apologize.

THE COURT: I was is going to say, we can talk about
what to do about this contingency later, too. It's not like we
have to make up our mind right now, but, I mean, it does seem
odd to me that a Court could be involved with, you know,
essentially handing a house over to, you know, a construction
company, and then later in the same case handing that same
house over to an electric company. I mean, it would be a first

probably of all time for something like that,
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But please know that I was doing this because T
thought it was the right thing. T mean, the guy stole the
money is what's been shown to me, clear and convincing evidence
on that, and I just I felt like, well, I can at least do
something for a company who along the way, you know, who
supplied all this stuff and didn't get paid, and I was just
tryving to do what I thought made sense. Maybe you guys could,
vou know, pick up a hundred and fifty grand or a hundred grand
out of it or something. You know, that's what I thought.

MSL LLOYD-ROBINSON: And it's not for lack of trying.
T was unfortunately on maternity leave for a few months there
after the judgment was granted. I remember I was in here very
pregnant, but I think Mr.‘Boschee'is asking to penalize Cashman
for trying to collect all these amounts. I mean, Mojave has
not done one thing. I'm talking about equity and fairness.
Thaey haven't done one thing to get anything. from Mr. Carvalho,
and Cashman has expended significant resources éttempting to
obtain these judgments and find assets and do what they can to
recover —-—

MR. BOSCHEFR: Well, we can't ——

THE CQURT: Okay. Let's segue now. That other thing
you brought up, let's segue from what we can affectionately
refer to as the nightmare on Little Elm Street. All right.
We'll talk about that a little bit later because it's a Little

Elm Street address as ironic as that is,.
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MR. BOSCHEE: It was.

THE COURT: Ckay. But something that came up in the
trial that seriously now we need to figure out, too, is what
about collection efforts that are designed, you know, to get
something from either CAM, Mr. Carvalho including the criminal
case if there's restitution in the criminal case. It's been
alluded to that there's civil activity. I mean, I don't know
the full extent of what civil activity is going on. I mean ——

MR. BOSCHEE: With respect to our claims against Mr.
Carvalho?

THE COURT: Yes.

MR. BOSCHEE: Well, they're in front of Your Honor.
We've got a default entered. I can't submit defaglt judgment
paperwork until I know how this case is going to play out
because I don't know what my damages are. I mean, I have an
idea, but I don't know —— until —— until and unless Your Honor
awards damages that Mojave owes to Cashman, that's going to
impact my damages as to —-

THE COURT: I'm aware of our default. What I meant
to say is ——

MR, BOSCHEE: That's it. That's -—-

THF, CQURT: Oh, okay. Then I misunderstood it. It
sounded like thére were still efforts.

MR. BOSCHEE: They do.

MS. LLOYD-ROBINSON: I —— we have a judgment against
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CAM and Carvalho that we have attempted to execute on since we

requested that i1t be certified final before the end of the case

“in our attempts again to mitigate the damages that we've

suffered even though Mojave has not taken any action.

THE COURT: Okay. We definitely need to address the
prospect of restituticon in that criminal case.

MR. BOSCHEE: And we plan to do that. T plan to do
that in my argument. I don't know if you want to address that
now, but we had some thoughts on that. Depending on what you
want to do —— do yvou want to discuss that now, or do you want
to wait until the arguments, or how ——

THE COURT: I'll wait till the arguments.

MR. BOSCHEE: Okay.

THE COURT: I think we're ready to go with — is
there any other preliminary stuff to talk about?

©MS. LLOYD-ROBINSON: Mr. Boschee alluded to it.
Cashman did amend its lien as allowed by NRS 108.229 to reflect
the amount it's attempting to collect in this matter as it can
be done before or during trial, and given the evidence that we
submitted, we have amended cur lien to reflect our c¢laim as it
stands al this time.

We also have the invoilce to Codale for that battery.
The amount that we actually sold the battery to Codale for,
that is reflected in the amended lien, and we also in good

faith credited the settlement payments that we received from
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other defendants in this matter.

THE COURT: ©Oh, vyes, you got 5,000 bucks?

MS. LLOYD-ROBINSON: Yes, and $200, and we didn't
even deduct from that the cost to sue those defendants. We
actually gave full credit for the amounts that we recovered.

THE COURT: Okay. So you have a document that shows
all of this?

MS. LEOYD-ROBINSON: I did. I gave a copy of the
amended lien and the invoice to Mr. Boschee. I have another
copy for Your Honor if I may approach.

MR. BOSCHEE: Yes, IL've got it. The only objection I
would have is obviously this is an invoice dated -- the amended

lien was recorded yesterday. So, you know, that's a relatively

new document. I'm not going to say that that should've been

disclosed earlier.

The invoice between Codale is dated 11/9/11. This is
something that's going to come up in my argument fairly
extensively later on, but this is something that Cashman knew
about. They knew that they had bought these batteries. They
didn't amend the lien at that time. This document has never
been disclosed in this lawsuit. This is something that's been
in the possession of Cashman since at least November of 2011,
and more to the point, Judge -- I'm going to address this again
later —— I came before Your Honor about three or four months

ago, and I asked Your Honor Lo reduce the lien.
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You denied that motion without prejudice, and then
awarded them attorneys fees of about $10,000 pending what
‘happened at trial. Well, now, they have sua sponte turned
around and reduced their own lien because of documentation that
they had in their possession. So at soﬁe point today or
otherwise I'm probably going to ask for Rule 60 relief from
&lthat attorney's fees order because they have —— they have
acknowledged that there lien was excessive and have reduced it
now on the last day of trial which is what I was asking Your
Honor to do several months ago, and, you know, you obviously
didn't do it at that point because none of us knew about this.
“! So I would object to this document coming in at this
point because it wasn't disclosed, but I would also say that,
vou know, I think that this opens the door to Rule 60 relief as.
it relates Lo their attornev's fee order.

THE COURT: ™ All right., Now these two items that Ilwve
been provided, these are —— I'm going to treat them as proposed
affirmative exhibits in the case.

II So what's the next exhibit in order, 667

THE CLERK: Yes.

MR. BOSCHEE: Yes.

THE COURT: All right. So the amended notice of lien
is going to be Proposed Exhibit 66.

And dolyou have an objection to the admittance of the

amended lien?
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MR. BCSCHEE: No.
THE COURT: Okay. So 66 is admitted.
(Plaintiff's Exhibit No. 66 admitted.)

THE CCURT: &nd do we have a clean copy of it yet?

MS. LLOYD-ROBINSON: The amended lien?

THE CLERK: The amended lien, no.

THE CQURT: Okay. Would you give that to our clerk
please, Ms. Lloyd.

M5. LLOYD-RCBINSCN: Yes.

THE COURT: That's going to be admitted as
mxhibit 66. And then the invoice, that's going to be Proposed
Exhibit 67.

And do you want to be heard as to his objection to
it?

MS. LLCYD-ROBINSCN: I think it's interesting he's
objecting to documents that weren't disclosed not being
admitted at this time since we are admitting documents he
hadn't disclosed.

He had not made the arguments related to the battery
to cause any internal investigation at Cashman until his trial
brief. The moment I received his trial brief I actually
prompted my client to do this investigalion. This was filed
under Codale. It wasn't filed under anything related to the
City Hall or Mojave which is why it was missed when the lien

was repaired, and at the time the lien was prepared, we were
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still attempting to work a resolution to hopefully to get out
there and finish, and the lien statutes allow you to lien for
the balance owed or the full value of your contract which is

what we did.

THE COURT: Okay. I think that adequately explains
the circumstances which led Ms. Lloyd to generate this document
and provide it. I think part of that had to do with the trial
and my questioning, frankly, having to do with the batteries
and what have you. So just like I appreciate what you've put
together and made it at least a Court exhibit, this will be
admitted as Exhibit &7.

(Plaintiff's Exhibit No. &7 admittéd.)

THE COURT: You probably said it already, but this
sixty-six thousand, nine, sixty-seven, what does that
repregent?

MS. LLOYD-ROBINSON: That's the amount that Cashman °-
sold the battery that %as referred to by Mr. Boschee as being}
not supplied to Cashman to the project. So at the point
Cashman didn't supply it, they so¢ld this battery to Codale, and
Codale so0ld it to Mojave subsegquently.

THE COURT: So this was sold —— this 66 grand, almost
67, that —- |

MS. LLOYD-ROBINSONM: It was not supplied by Cashman
to the project which is why I credited the full amount of the

lien with this amount, and then this represents the amount that
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Cashman received for the ——- I mean, it's kind of a —-

MR. BOSCHEE: And if vyou look at Joint 65 on page 15,
that's then the Codale sale to Mojave which is five days later.

MS. LLOYD-ROBINSON: Which you can see that Codale
substantially marked up the battery in its sale to Mojave.

THE COURT: 60 -—- what exhibit was that?

MR. BOSCHEE: Joint 65.

THE COURT: What did they sell it for? Can you
remind me?

MR, BOSCHEE: They sold it to us for -—-

MS. LLOYD-ROBINSON: 79,

MR. BOSCHEE: -—-- 79,000,

MS. LLOYD-ROBINSON: Seventy-nine, seven, two, one
and thirty-one cents.

THE COURT: Oh, yes, they marked it up a little bit.

MS. LIOYD-ROBINSON: Quite a bit. '

MR. BOSCEEE: 20 percent. That was‘nice of them,
Mr. Fergen testified yesterday that it was a nominal markup --

THE COURT: Well, he's a disadvantaged business
entity.

MR. BOSCHEE: Well, exactly. They have to make their
money somewhere,

THE COURT: All right.

MR. BOSCHEEE: Now, we see why nobody wanted to

contract with them, right?
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TEE COURT: All right. Okay. Anything else before
we get to argument?

MS. LLOYD-ROBINSON: I think that's it.

MR, BOSCHEE: I think that's it.

MS. LLOYD-ROBINSON: That's everything.

THE COURT: ©Oh, do you have a clean copy of 677

MS, LLOYD-ROBINSON: T do.

THE CLERK: Thank vou.

MR, BOSCHEF: Oh, and we also —

I'm sure you guys do, too, for your PowerPoint.

We have a packet of the hard copy of the exhibits --

MS. LLOYD-ROBINSON: We do.

THE COURT: Okay.

MR. BOSCHEE: -- that we're going to use. Do you
want both of them now, or do yvou want us to give them to you
before —— , i

THE, COURT: Yes, I'd like to have hard copies of. your
PowerPoints because I may take notes con them.

MR. BOSCHEE: I am not going to be using PowerPoint
1711 probably just put a few things on the Eimo, but this is
what we'll be referring to.

THE COURT: All right. Thank you.

MR, PRZZILLO: Here's two copies. These smaller one
actually has a place for notes. The other one takes up a

full-page so you can actually read that.
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THE COURT: ©Oh, that's nice. That's well done,
Thank you.

Well, I've never seen it done quite that way, and T
had a six-week jury frial where the jury gave out 70 million
bucks, and I took notes all over things that looked like this.
Next time I'm going to remember, do one of these, It's pretty
good. All right.

Anything else before we go to Ms., Lloyd's closing
argument?

MS. LLOYD-ROBINSON: I think we are ready. Mr.
Pezzillo is making the closing arguments today.

THE CQURT: ©h, okay.

MR. PEZZILLO: I have to justify my existence
somehow.

THE COURT: All right. 1It's time for the plaintiff's
closing argument.

| Mr. Pezzillo.

MR. PEZZILLO: Thank you, Your Honor.

We —— well, first off, I hope we don't find too many
errors in the PowerPoint. We were working until about an hour
ago to try to make sure we had all the numbers in here as
accurately as we could to address Your Honor's concerns and
gquestions,

And I think it was already kind of alluded to but

T'1l go ahead and kind of address it at this point with regards
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to restitution and possible treatments of that. Cashman's
position on that is obviously that Cashman is not seeking a
windfall. They're not seeking to turn a profit. In fact, I'm
going to demonstrate for you momentarily it's going to be
impossible for Cashman to ever even breakeven on this adventure
we'll call it.

When and if restitution becomes available, first,
T'11l be the first one to buy you Starbucks because I hope it
happens. I guess I —— we've been dealing with this case so
long that I don't have a whole lot of great hope, but anything
is possible, and we've certainly seen crazier things, but when
and if that happens, Your Honor, I think that should be treated
as a credit in the future. Joint and several liability is what
should apply here, and whatever number is awarded should be

awarded in our position in full against the current defendants

who are in this case.

and next week if we get lucky and the recorder's
office decides to record everything that we are trying to do to
get title of the house transferred and if there's criminal
restitution that comes up —- and currently Zust so Your Honor
is aware that trial is set for September the 22nd of 2061l4. Tt
has been continued a few times and not in small part, I'm sure,
to the fact that Mr. Carvalho's attorney sought to withdraw
from the case for nonpayment. So we'll see when it happens.

Hopefully it does take place in September, but you know how

KARR Reporting, Inc.
25

JA 00006947




10
11
12
13
14
15
16
17
18
19
240
21
22
23
24

25

those things go.

If he settles and strikes a plea agreement next week
and says he's going to make restituticn and we collect
$200,000, then ocur position would be certainly, we reduce any
judgments by $200,000. That would be an obligation on behalf
of our client. We can't collect twice, and so I want to make
sure that that's very clear.

With regard to the remaining aspects, we've try to
address the equities as you've asked for. Construction —— the
construction area in Nevada 1s very interesting in that it's
very statutorily driven, and there is binding law in that area,
and we're bound to feollow it even when we think that it's not
necessarily fair.

And I've certainly been on the other side of the
table representing pecple who may have to pay twice, but as
vou're going to see in this matter, Mojave is not unique to
that situation. Cashman is finding themselwves having to pay
twice as well, and that's someithing that's been forgotten in

this case, and we've missed 1t.

So basically what I'm going to do is —— it would help
if I turn the power on —-— is to walk through a brief history.
I mean, I think -— obviously Your Honor is well aware of what

happened, but this chart for lack of a better term is
critically important because it shows the flow of both

contracts and funds on this project.
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Now, the owner originally — this is what it was ——
it was referred to by one of the witnesses and we call them
P3s, public-private partnerships. It's the new thing across
the country. It's designed to deliver projects in a more —— a
faster, efficient manner, and sometimes it works, sometimes it
doesn't. Obviously when you start including DBE requirements,
it gets trickier, for lack of a better term.

And for the record, I happen to share Your Honor's
concerns that the DBE program as it's been described in this
Courtroom, in this case 1s not how this program is supposed to
work in any way, shape or form. It is truly supposed to be
essentially a helping hand to people who otherwise need 1it.
It's not supposed to be somebody who collects a fee for
using —— essentially letting somebody use their letterhead
which is what obviously CAM did.

Now in this case, you'll notice that:Cashman is at
the bottom, aﬁd that's precisely where they were. They are at
the bottom. They are the last tier on this project. It fiows
from the owner which was originally private and is now the City
of Las Vegas, to Whiting Turner is the contractor —- general
contractor, to Mojave is the electrical sub, to CAM which is
something —— I'm not even really sure what to call them since

they didn't have any role in the project but to fulfill the DBE

requirement —— to Cashman.

Cashman is the low man on the totem pole. They're
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going to be the last one in the contract chain. They're going
to be the last one to get paid. They are dependent upon every
single person above them doing their job for them tc get paid.

Now, in February of 2010 Mojave entered into a
contract with Whiting Turner. A month prior to that,
January llth of 2010, Cashman was already entering submittals
directly to Mojave, and that's what this project originally was
designed to do. Cashman was going to contract directly with
Mojave —— as it has dozens of times -- was the testimony. That
was the anticipation, and as Mr. Lozeau testified, that's
really how they wanted it.

It wasn't their idea to use a DBE, and in fairness to
Mojave, I don't think it was their idea either. T think they
knew probably would‘velpreferred not to use one as well
because, frankly, in this particular case, the DBE tock a
percentage for doing nothing other than lending its name to the
project sc that somewhere —— and perhaps this is overly
harsh —— but somewhere some politician can say, hey, we used a
DBE on this project, pat themselves on the back, and say, look
at what a great job we did. It didn't benefit anybody.

Now, in April of 2010 — and we're remembering that
delivery wasn't made uniil January of 2011, so well in
advance —— in April Mcjave issued two purchase orders, and this
followed a meeting where Cashman was intreduced te CAM at

Mojave's offices, and we're going to talk about that in just a
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little bit. §757,000 was the original purchase orders for this
project.

Now, on January 25, 2010, March 9, 2010 and
April 2010, Cashman is providing submittals. Mr. Lozeau
described that process. It goes — that chain we just looked
at, it gces all the way from Cashman up through Whiting Turner
to the project owner to all of their —— their professionals,
architects, engineers, whoever needs to look at it. 1If there's
guestions, it goes back down the chain, back up the chain, and
that's how the process works.

This is not what I —— I kind of call it a
dump-and-run type project. There are projects where the
supplier supplies one thing, so many cubic yards of dirt, and

then they're done. You never see them again. Cashman was

intimately involved from the point in time prior to Mojave even

entering into a contract. - :

Now, on August 11, 2010, a materials release order —-—
we didn't specifically talk about it, but it's Joint Exhibit 27
in the caser~~ was lssued. Thai's bhasically Mojave's way of
saying, okay, let's get going. We're ready to go. The
submittals have been approved. That led to January when the
two generators were delivered.

I thought it was important to note as well —— during
the testimony it was undisputed —-- Cashman started working

deiliveries prior to that back in November. So this is a
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‘some checks, and I think everybody understood this is dependent

process, and as Mr. Lozeau testified, this process actually
involved putting together component materials from —— all the
way from Georgia to Japan when it comes to the overall shell of
the generators to the switchboards to every component part.
This is a complex piece of machinery, and although they can
certainly do it —— Cashman's wvery adept at doing it —-- you
don't just walk into a warehcuse and pick one off the shelf.

Now, January 1lth of 2011, CAM issued an invoice to
Mojave, so shortly thereafter the delivery. February, the next
day, Cashman issued involces to CAM expecting to be paid, and
then we get to the infamous dates of April 26th when payment
was actually made from Mojave te CAM with this check exchange
as it's been described in Mojave's offices.

That same day there's essentially kind of a
roundabout of checks. Mojave is cutting CAM a check. CAM is

cutting Mojave a couple of checks. They're cutting Cashman

upon Mojave paying, and obviously I think it goes without
saying, but I guess I'll go ahead and say it. It assumes
nobedy is intending to steal the money and run away which is a
very difficult thing to anticipate. Unfortunately, knowing now
what we know, that's precisely what happened.

Now, Cashman finds out a few days later that there's
been a stop payvment issued on the check. That was Joint

Exhibit 7. I think it was interesting to note that Cashman
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didn't just walk off the job at that point. Frankly, as a
matter of law they could have. A lot of this goes back to Lhe
first semester, first-year law-school class of contracts we all
took. If you have a contract and one party breaches, the
nonbreaching party is excused from performance, and that's why
that timeline i1s so important.

Cashman's contract is with CAM. Tt is not with
Mojave and vice versa. Mojave's contract is with CAM not with
Cashman. Nevertheless, as late as May 20, 2011, there are
still e—malls going back and forth between Mojave and Cashman
talking about issues related to coordination, issues with
regards to the top of the generators. Tt appeared certain
things maybe weren't fitting quite right, and they were talking
about that, and we're going to.look at that e-mail in just a
moment.

And after:all is said and done -- and obviocusly =«
that's kind of a brief synopsils of everything you heard --
Cashman's claim is six hundred eighty-three thousand, seven,
twenty-six, eighty-nine., That is the amount reflected on Lhe
amended lien, and that gives credit for the bhattery sale to
Codale less the 20 percent markup that they, you know, kind of
stuck to Mojave, and the $5200 that have been collected in this
action.

Now, as Jennifer pointed oub, we didn't deduct the

amount of money it's taken to get to that point, and I can
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assure you it exceeded $5200 unfortunately which often times
occurs, but his ex-wife and mother and such and such, you den't
really have money to really collect upen. So, you know,
Cashman has done the best that they can in order tc mitigate
their damages.

This number is very important, and we came up with
this number —— it's in the exhibits, Joint Exhibit 54 if you
look at it in the aggregate —- and we asked —- after we left
here yesterday, we talked to our client and explained what it
is that you wanted it for. This number, Your Honor represents
what Cashman has paid out of pocket on this job, $7i6,000 —
let me try that again $716,777.

I think it's been lost a little bit in the morass of
facts .and details that Cashman maybe — it's kind of almost
been assumed. Cashman's sitting kind of neutral. They're at

zero., Really —-- they're not really out anything, but they

IIhaven't been paid. It's absolutely untrue. This is hard

dollars out of Cashman's pockets because believe it or not the
people who supply all these component parts, they want to be
paid, teco, and Cashman paid them.

And so there's been kind of a sense that, well, you
know, Cashman kind of almost abandoned this project in some
fashion. They paid $716,000 to keep this project going even
though they haven't been paid. That's not abandonment. That

llwas good faith, and they did that because that was their
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obligation. That's what they viewed their obligation as a
legitimabe business entity to db, and so when yvou add up all
the invoices that have been submitted as Joint Exhibit 54 —
and I'1l tell you our client was akle to do it a 1ot faster
than us — that's what you come to.

THE COURT: This seven, sixteen, seven,
seventy-seven, does that include what you essentially paid to
have the two Caterpillar diesel generators, the switchgear and
that sort of ——

MR. PEZZILLO: Correct.

THE COURT: -- I mean, the hard equipment?

MR. PEZZILLCO: That's —— ves, and these are the hard
costs for that equipment.

‘THE COURT: All right. What about the shipping?

MR, PEZZILLO: That would include shipping. That's
included in that exhibit as well. }

THE COURT: All right. How about costs associated
with any startup and what have you? You didn't get to that,
right, because vou stopped working?

MR, PEZZILLO: These would just be the hard costs -——

'THE COQURT: Okay.

MR, PEZZILLO: —— paid out.

THE COURT: All right. And this is mayvke a little
off the point, but in my notes I intended to ask you a

question, and this is a good time for it. It appeared Lo me
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that there was a warranty relevant to this. There was a
two-year warranty that Cashman was going to provide if
everything went well?

MR. PEZZILLO: Correct.

THE CQURT: I mean, part of my question then would be
what about that? I mean, it seems like that's part and parcel
of what was supposed to be paid for, the warranty, and sc how
does that fit into it? Is the warranty still applicable, or is
it --

MR. PEZZILLO: Unpaid, the warrantee would nct be
applicable,

THE COURT: Okay. Sc is there a value?

MR, PEZZILIO: T don't believe that there was &
specific line item wvalue for the warranty.

THE COURT: To the warrantee.

MR, PEZZTLLO: That would have been included in the
aggregate.

THE COURT: ©Okay. I just thought I'd ask. All
right. So the seven, sixbeen, seven, seventy-seven, that's
just basically hard costs for the stuff that you shipped and
provided, the equipment?

MR. PEZZILLO: That's correct.

THE COURT: OQkay.

MR. PEZZILLO: And so if we take the amount that

Cashman is seeking and we compare that with the amcunt Cashman
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has expended, if you award every single penny that we are
asking for here. Loday, Cashman will lose $33,000 on this job.

Mojave has argued, and, you know, certainly it's not
on deaf ears, that they may have to pay twice. The problem is
that's precisely whalt they're asking you to order Cashman to
do. They want the codes. They've asked for that repeatedly,
and yet ncbody has paid Cashman, but Cashman has paid out, and
so 1f they go out there and perform and they provide initial
materials, that's precisely what they're deoing. They're
essentially paying twice with no reimbursement.

So the best case scenario, Cashman ccmes cut on Lhe
leosing end here. They will not turn any profit on this job
whatscever, and that's vour best case scenaric. Neverlbtheless,

Your Henor, as late as May 20, 2011, there are e-mails golng

back and ferth — and Lhis was discussed vesterday. It was
joint Exhibit 56 - where Cashman was still talking about, you
know, fixtures, bolts on top of —-- allowing c¢ircuit breakers to

be removed., They didn't abandon the project. That was May
Z0th.

That's abcocut two weeks after finding out about a
joint — I'm sorry, jeint check. We wouldn't be here if we had
that —- a check that was stopped payment on by Mr, Carvalho,
and that too is alsc a very important pcint because there were
a couple of times I heard witnesses say, you know, there were

insufficient funds. It's impcertant to note this check didn't
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bounce. This isn't a check that was written and we went to the
bank and cashed it, and it bounced. There was an intentional
harm committed here by Mr. Carvalho,

Now, obviously Lhis is a picture of the infamous
generators, one of which is already sitting in place and one of
which is being craned into place.

So more specifically addressing some of the equitable
factors that Your Honor ﬁas asked about, I will tell you I
thought a lot about that iast night and thought where does
equity fit into this. How do we really apply that, and who
bears the burden? Clearly all parties bear a burden to act in
good faith, and I think that's a given, but one of the things
we really need to look at —— and again I think sometimes this
gets lost —— is we .can't look at this is what do we know now.
We are all vastly more educated than what we were in 2011.

We have to evaluale this as what did the parties know
in 2011 and then judge the actions of that in accordance. In
2011, A, Cashman didn't think they were golng to be dealing
with a DBE. They thought —-— they were bidding directly to
Mojave. - They already did, and they expected to deal with
Mojave who —- you heard the testimony -- they said they had
never not been paid by Mojave. Slow pay, veah, occasionally
but they always ended up getting paid.

And I think it's almost — perhaps there is no legal

relevance — bhut it's almost a sad thing to note that you may
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have two parties who have had a business relationship for
years, dozens of projects that maybe ends over this because
somebody stole money, and that is a sad issue. It's another
-reason that, frankly, the DBE program failed so poorly here.

But at that time there was a DBE —- we'll call it ——
strong suggestion. T believe the testimony from Whiting Turner
was that it wasn't an actual requirement, but it was strongly
suggested, and Whiting Turner and Mojave both testified, you
know, almost really --— they viewed it as a requirement. They
want the next job, whatever the next City Hall project is they
want that, and they know if they don't do —-- if they don't
involve DBEs, they're not golng to get it, or at least that's
going to be a factor being weighed into it.

THE COURT: Well, I did say yesterday and it comes to
‘mind that I'm nct going to unduly interrupt everybody in their
closings, but I just want to say to youw, I mean, look, if the
City Council has a desire to use DBEs which apparently they did
and you're building City Hall that's about as strong of a
suggestion to use DBE's as you're going to have because ii's
the place where the City Council sits or is going to sit.

MR. PEZZILLO: Absolutely.

THE COURT: Okay.

MR, PEZZILLO: And, vyou know, frankly, as we are just
I standing here discussing it, I think it was incumbent upon the

city that they didn't have a program in place. We heard from
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[*the owner's rep they had to create one, and the concept behind

DBEs is a good one, but it's got to be implemented properly,
and in this case obviously participation was measured by
dollars, and obviously I think there are better ways of doing
it maybe perhaps limiting the amount of manpower or work
actually performed is a better way of doing it, but that wasn't
done, and I guess that's neither here nor tLhere.

Mojave introduces Cashman to CAM al Mojave's
offices, and it's going to give Cashman a certain level of
comfort because when they're ﬁhere they hear that Mojave has
other ongoing -djobs with CAM, and CAM and Cashman salb down and
tried to negotiate a deal, and yvou heard from the Mojave
witnesses vesterday. Three names were given, two of which
wanted 3 percent to fulfill the role of DBE on this project,
and then we have CAM who came in at about a half of a percent.

Well, given thoge facts —— I mean, at this point.iné
time there really aren't any warning signs. You know, frankly;
with a DBE, vou don't expect to be dealing with the strongest
company in the world. TIf they are, they're not going tc need
the DBE status. Given the fact that Mojave has got a long
history with Cashman, Mojave was working with CAM, it's
reasonable for Cashman to infer, veah, they probably wouldn't
be introducing me if this wasn't a halfway decent company.

Now, nobody knew what was to come obviously. After

Cashman and CAM reach an agreement where CAM gets half a
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percent. It works out to about $3700 for lending his name to
the project. That's essentially presented, and I think
importantly it's got to be approved by Mojave because if we go
back to that original flowchart, Mojave is the one who enters
into a contract with CAM, and at any point obviously Mojave
could've said no. They could'wve said, you know what, we've got
these guys on other projects. We don't want to use them. We
are concerned. Well, they don't do that even though, you know,
there are times where, frankly, CAM wasn't paying Mojave back.

We have to remember that there was testimony that at
one point on one of the other projects Mojave and CAM were
dealing with each other on, Mojave hired CAM to hire Mojave,
and so Mojéve would pay CAM, CAM would essentially pay Mojave
back with its own funds, and at one point in time CAM didn't do
that. Now, that's not revealed. There still don't appear to
be anv red flags going on.

And, frankly, in the construction industry, you know,
it's nice to think you're going to be able to get paid in 24
hours, but it's not unusual to wait 30 or 60 days for payment.
That's just standard. We can all argue that it's not right,
but that's the standard in the industry. It's just not too
unusual.,

So at the outset again, we still don't see any big
red flags going on, and this is going to be kind of a one-shot

deal. The vast majority of work is going to take place in one
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short period of time., Now, Mojave has admitted that they
didn't —-— other than checking the DBE status with the VA, they
didn't check to see if CAM was a licensed contractor. They
didn't run CAM's credit to see what their credit history was
1ike. You know, Cashman did do that.

And Mr. Shane Norman was asked a question, well,
didn't that —— you know, that credit issue really caused you
concern, and Mr. Norman's answer was actually I thought --
well, it was very precise. He's a very precise individual. He
said, you know, It wasn't that there was any bad credit. There
just wasn't any, and you expect that with a DBE, with a start
up. There's not going to be credit out there, not a lot
anyway.

So after that Cashman.asked for a joint check.

That's undisputed. I think all of the parties have testified
to that effect. Cashmaniasked, Can we get paid with a joint
check, and Mojave said, No, you can't get paid with a Jjoint
check for two reasons. Mr. Bugni testified to that. One, he
said, We didn't have a joint-check agreement with CAM. Well,
they could have. They certainly could'wve negotiated a
joint—check agreement with CAM. If they had concerns based on
their history, they could have done that. They chose not to.

And the second reason is they were concerned that
this would destroy or somehow impact the DBE status or at legst

the credit being given for doing business with a DBE entity.
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question, Well, would you have said no if you were asked, and
Ms. Briseno said, No, I wouldn't have said no. I have to run
it up the flagpole and, you know, run it past corporate, make
sure everything is okay, but I wouldn't have said no.

and in reality there has been no evidence presented
that this would affect DBE at all, and it wouldn't. It would
have no effect on a DBE status. This is a typical payment term
in construction.

The burden there was kind of shifted to Cashman and
same things, and I thought Mr. Fergen's testimony was
interesting, and i believe his words were, No muss, no fuss.
You just get the DBE to sign over an entire check to you. You
go cash it and write them back a check.

Well, Your Honor, 1f vou are representing the DBE,
and they came to you and said, hey, does it sound like a good
idea if I write over my entire check which is more than 1 owe
to this supplier to them, and T hope that the write me a check
back, 1I'll bet vou would say, no, that is not a good idea, and
that would be érazy. That's not standard in the industry, and
quite frankly, nobody —— T don't know why anybody would do it.
More importantly, there's no way to compel that. Cashman has
no way to force CAM to do that.

Now, one point that I thought was important and

interesting as well is the fact that Mojave has never asked if
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That was the testimony, and yet when asked later, Did you ever
write a joint check, the answer was, Yeah, they did, twice, to
OED and CAM. So apparently joint checks could've been written.

There's a copy of the amended lien there which we've
already handed cut. So with that as kind of, I guess, the
equitable or the factual background, we need to alsc evaluate
what is the legal obligations of the parties, and this is one
of the reasons why it's not quite as simple I think as Mcjave
would have you believe in terms of Cashman simply telling CAM,
hey, give me the check. T'll write vou a check back, or let's
go to the bank together right now.

Frankly, T think you cculd run intoc a whole lot of

issues trying tc tell someone I'm going to follow you to the

‘bank and make sure you give me money, but statutorily we have

something called the Prompt to Pay Act here. This is a
creature from 2001 legislative session, and in it they actually
get the maximum time to pay —— time period allowed for
payments, and it's 10 days. Tf CAM had said, hey, Cashman, you
know what, I'm not going toc pay you for 10 days, there's
absclutely nothing Cashman can do about that. They can ask
whichlthey did. They asked for a joint check, and they were
told, no.

They could ask, Angelo, please, you know,

Mr. Carvalho, you know, bring —-- bring us cash, do¢ something.
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He can say, no. There is no legal ability for Cashman te force
him to do anything. The only thing they can do is tell him,
look, we know you got paid because we were sitting in the
office. We were at Mojave's offices. You must pay us within
i¢ days of receipt, and that would be his obligation, but they
can't force him to do it before that. It would be nice if you
could but you can't.

And so that leads into what are the claims of
Cashman, and so we have claims on a private-work payment bond
that has been posted by Mojave, the foreclosure of a mechanic's
lien claim which now attaches also to a bond —— it does not
encumber the real property any longer —— foreclosure of &
security interest, a UCC interest which was granted in the
credit application by .CAM to Cashman, a fraudulent transfer of
claim and an unjust enrichment claim.

"We'll gelt to the unjust enrichment claim, but I just
want the Court to note the funds we were talking about there is
the 586,000 that apparently now is in an escrow account. We
didn't know that. That was news when we heard that in the
courtroom. We had no idea that there was money sitting in an
escrow account anywhere, Through discovery it was believed
that money was being withheld somewhere, but beyond that there
really wasn't a whole lot known, certainly not that it was
sitting in escrow.

5o we don't actually know what the terms of that
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escrow agreement are, who's entitled to the money. We would
state that —— that, frankly, it's being held — tﬁe testimony
was it‘s held because of the code; therefore, Cashman should
have a claim upon that. There could be other parties. Maybe
Mojave has a claim on that. We don't know though because we've
never scen that agreement, and it hasn't been produced in this
litigation.

The Mojave payment bond, this is a private-work
payment bond. This project started as a private work --— as
part of the P3 process, and this payment bond was a very
general payment bond, and it's different than most payment
bonds that you actually run into in that it lacked a lot of
information. Well, let me rephrase that. Tt lacked a lot of
constraints that normally you see in payment bonds. They're
usually boilerplate language. They're AIA forms or something
along those lines. o L

This one wasn't, and it was written in very broad
terms because it was written for the benefit of all persons
supplying labor and material, rental equipment, supplies or
services in the performance of the contract, and the contact
that we're talking about is the one hetween Mojave and Whiting
Turner.

The important language there which is —— obviously
you can guess what I think is important because it's in red —

it's all persons who supplied the labor and equipment. It

KARR Reporting, Inc.
44
JA 000069




190
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

doesn't say, all persons who are in direct contractual privy

with Mojave are protected by this bond. Now, this is a

private-work bond. They could have —— it's a creature of
contract —— they could have negotiated whatever terms they
wanted.

The surety could've put whatever they wanted to in
here, and Cashman's claim is against the surety on this bond
because they're the ones who pdsted it, and the sureﬁy has
crhosen for whatever reason not to put any requirements
regarding time. Usually there's a contractual statute of
limitations that typically would read, you must commence an
éction within one year in a court of competent jurisdiction.
vou don't see that language here. It's just not there.

There would usually be some sort .of notice provision.
There isn't one. Maybé a prelien notice or & preconstruction-
notice of some sort, "it's not there. The bond is simply there
to protect everybody who supplied on that project, and that
includes Cashman.

TEE COURT: Could you —- 1 mean, it's in the brief.
T could find it, but give me the entity names that would be
specific if I were to want to have the words principal and
surety in place with entity names.

MR. PEZZILIQ: Mojave was the principal.

MR. BOSCHEE: The surety is Western, I believe.

MR. PEZZILIO: And Western Surety Company would be
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the surety.

MR, BOSCHFE: Yes.

THE COQURT: Yes, Western, T've seen it in. Western,
is that the name of that company?

MS. LLOYD-ROBTNSON: Western Surety Company.

MR. PEZZILLO: The surety, yes.

THE CQURT: Okay. GO ahead, Thank you.

MR, PEZZILLO: Whiting Turner ig listed as an
obligee. They get the benefit of the bond. Now, this was
required by the contract with Whiting Turner which is joint
Exhibit 49, page 1, paragraph P. That same contract requires
specific duties of Mojave. 1n particular, they are to take any
and all necessary actions to keep the Project free and clear of
all claims.. That burden is on Mojave. This 1is something they
contrécted for. This is something that they ére paid for, and
thete hasn't really been any dispute. They've been paid. This
is their obligation.

Now, we've heard a lot of testimony about Cashman and
woulda, coulda, should've and we wish, and Mr. Norman even
said, Hey, 3if I had to do it all over again knowing what I know
is now, we wouldn't have bid the project.

THE CQURT: Sorry. I1'm going to ask you a question.

MR, PEZZILLO: Okay.

THE COURT: The payment bond ——

MR. PEZZILLO: Yes.
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THE COURT: —— going back to that, the page before,
what's the policy behind that? I mean, the practical public
policy, right, bhehind it?

MR. PEZZILLO: Right. Tt's a practical public policy
to make sure that lcewer Liers are paid on jobs and that it's —
and that the project is ultimately kept free and clear. It's
particularly important in projects like this where they are the
P3s that begin because they're little —— they're a little
trickier when you have a public-private partnership in that
because iL's private initially, vou can put a mechanic's lien
on the job, and yet you want to transfer to a public entity
which normally you would not be able to have a mechanic's lien
on, yet, they would take it subject to that lien,

And so more and more as a practical matter you're
seeing this required of lower-tiered contractors to protect the
project and to make sure people gét paid, also supplies and
materials.

THE COURT: Then your next slide entitled duties of
Mojave, is that just for the payment bond or was that
otherwise?

MR, PEZZILLO: That's a general reguirement even 1f
there had not bheen a payment bond.

THE COURT: Okay.

MR. PEZZILLO: And the policy behind that is obvious.

Ultimately, you know, we want people paid. That's the goal.
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You want a project built on time, on budget, and you want
people paid to go on to the next project, and so that is a very
typical clause. Importantly, those duties can be passed down.
Now, you can pass those down as many tiers as you'd like.

For instance, Mojave could have required CAM to sign
a contract that had the exact same requirements. 1In fact they
could have required CAM to post a bond. Now, I don't know that
he would've had the wherewithal to do that, but it could have
been a reguirement.

So dashman is entitled to recover upon this payment
bond. There has spending in prior briefing some argument that
is subject to Chapter 339, public-work payment bonds. This is
not a public-work payment bond because this was a private
project when it commenced. This is private. It is a creature
of contract as I've discussed.

Any terms could have been negotiated. It inures to
the benefit of all the labor and suppliers, no claim forms, no
notice forms and no timelines were identified there. So
basically they —— it's a good bond in the sense that they're
making it easy for claimants to make a claim., There's nothing
tricky. There aren't legal loopholes that you have to jump
through. It serves the purpose it's designed for, and that's
what Western chose to put it in their bond forms. They're the
surety. They could've put whatever they wanted to in there.

THF, COURT: I know you're going to get to mechanic's
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lien next, but what —— in your view, what extinguishes exposure
to the bond?

MR. PEZZILLO: Payment, actual payment. You have toO
demonstrate that payment has been not Jjust tendered bul
actually received and is good payment LO everybody who would be
covered under that bond. Honestly that's one of the reasons
why, you know, personally I thought the bond was a little
unusual because typically these bonds limit their liability by
limiting the number of tiers of people that can make claims on
it. This one didn't.

And it's nol particularly relevant in this action,
put normally it would be 1ike two tiers down. SO you would
have CAM and Cashman being permitted to make a claim, but
Cashman's subsuppliers could not normally.

THE CQURT: In other words, I take it it's obvious.

1 mean, it's your view that when Mojave tenders payment that

that does not -— that does not operate as a —— I don't know
what the right word is -—— exoneration of the bond if you will?
MR. PEZZILLO: It does not -—- it would operate as an

exoneration as to CAM who actually received it. It would not
operate as an exoneration to Cashman or any lower tiers for
that matter who did not actually end up receiving the payment.
THE COURT: Okay.
MR, PEZZILLO: And that's really practically one of

the reasons we have these bonds is that if somebody —- normally
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what would happen 1if somebody just has financial difficulties
and they may go bankrupt, and then you could make a claim on
the bond, but it applies in this case as well regardless of the
reason why the payment wasn't made. The bond is in place.

With regard to the mechanic's lien claim —- although
this is now City Hall, at the time it was not, and we had a
number of different entities that owned it at different times
as was testified Lo and PQ and QH and all these other entities,
and this is almost like a checklist. You juslt go through the
statute to see if you're a valid lien claimant. Did you supply
more than $500 worth of material? Well, I think we've
established we had more than $500 out there.

Ts the lien amount proper? The amended lien shows
six hundred eightygthree.thousand, seven, twenty-six,
eighty—nine, and there's bheen some argument with regard to
whether that's appropriate or not or whether that was good
faith because the lien got amended. We have tO remember, ab
the time the lien was recorded, these Codale batteries hadn't
been an issue. SO it was proper, and the statutes actually
state that you cal amend a lien at any time, including trial
which is what happened here.

We didn't even know this was an issue until we read &
trial brief, and then it was adjusted immediately. Nobody is
trying to maintain an overinflated lien, and in fact if Cashman

wanted —— I can understand why Cashman might want Lo because it
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if it's inflated that's the only way they don'l lose money on
this, but they voluntarily reduced it to a point where they're
going to lose money in a best case scenarlo.

Then there's the issue of preliminary notices, and
we're golng to address it in a couple of different places.
Preliminary notices were sent to the owner, and in fact we saw
coplies that were actually stamped Dy the owner, aﬁd a lot of
the guestions you heard were, Well, you know, where's the
certified-mail return-receipt. Well, I'm going to show you in
the statutes there is a specific_differentiation between
certified mail and certified-mail return-receipt within Chapter
108 which governs mechanic's liens, and so when the legislature
wants it to be a certified-mail return—feceipt, they say SO
and they don't'with regard to preliminary notices.

And then with regard to liens have to be timely
recorded and timely served, a copy of that lien is in Joint
Exhibiﬁ 11. There's no dispute. It was timely served. Tt was
recorded on time, and it's never in fact even been really
raised as an issue in this litigation.

The foreclosure of the securlty interest, it's
something that has been —— it's out there, and it's been a
1ittle bit under the radar because typically this is —— this
case kind of has it all. T have to be honest with you. Tt's
an odd case, and it has a lot of facts that you don't typically

see. In this case & security interest was taken by Cashman as
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part of the credit agreement when CAM signed it. Cashman
perfected that, and they've filed with the Secretary of State
as you're supposed to do to perfect your rights.

Mr. Norman was asked the question, Did you release
it. No. Were you ever asked to release 17 No. The trial
brief, the defense indicates, well, you can't really allow that
hecause if we allow foreclosure of this security interest, that
would imply that we are going to go out there and take these
two generators, take them off their pads and I suppose crane
them away. That's not what we're suggesting.

The security agreement attaches to the proceeds, and
that's what were really looking at are the proceeds that have
been paid for these. Thatts fungible. That's money, and we
know where that money went, and; well, frankly, Mojave was paid
for this, and they took it subject to this security interest.

This is one of those areas where —— and it's a trap
for the weary. When you buy this, you have to check the public
records because smart suppliers do this to protect their
rights, and that's what Cashman did, and this security interest
specifically covers the proceeds derived from the equipment.
T've included a COPY of the statue, 104.9203 which talks about
security interests, and that's certainly there., I won't
belabor that by reading it.

Unjust enrichment, this one - this is an interesting

one as well because throughout this litigation we've always
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understood some funds were being withheld. To be honest. with
you, in discovery Wwe heard different amounts. We really didn't
know. We heard everything from a few bucks to the entire
amount was being withheld, and we never really knew, but I
think we fbund out at trial. Tt's about 86,000, 487,000 that's
being held in eSCrow, and it's being held until such time as
these codes are released. |

Well, that money is being withheld. Cashman has
supplied —- and T should actually say, really the testimony —-
and I don't want to say it wavered -— but the amount they
withhéld actually isn't specific just to codes. 1t was
clarified when he said, This is what was left of retention tO
finish the project. What's left on the project? The generator
set but it's more than just going and doing codes.

You have to go out there and make sure everything is
set up, wired properly, the whole thing,. and you can't ——
what —— I guess the best way of describing this, Ccashman wasn't
delivering a piece of equipmént and then walking away. They
were delivering a system and the goal is for the system to be
integrated and to operate at peak efficiency. 50 the $86,000
is being held because the system is not. complete yet.

Well, Cashman's -— you know, they've done their part
as they were required toy and so they should be permitted to
that $86,000 since they've now expended oﬁer 700,000 to put

that equipment out there and have not received 1 penny for 1it,
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well, with the exception of what we try to do in litigation
that we've recovered.

THE CQURT: What would Cashman do regarding the codes
if they were to receive the amount in escrow?

MR, PEZZILLO: Your Honor, I think that would — I
think the codes would not have to be turned over at that point
because again that eighty-six would only reimburse against the -
711,000 that's already been expended. 1 think full payment has
to be made because this is —— it's difficult to ascertain
individual component prices on these sorts of things because,
for instance, 1if you look at all the bids and all the
paperwork, anybody's paperwork, you'll never see d line item
that says codes, & hundred dollars, & hundred thousand dollars.
It just isn't done that way. It's an. aggregate system, and S0
the aggregate amount needs to be paid for delivery.

with regard to the fraudulent—transfer claim. There
may be some confusion here.

THE CQURT: I1I'm sorry to interrupt you. 1 really am.

MR. PEZZILLO: No. No. Absolutely.

THE COURT: Bul let me ask you this for guidance.

MR, PEZZILLO: Sure.

THE COURT: If —— I mean, you'vé got a lot of
different bases, and so that's a credit to your side of it, the
lawyering credit. 1 mean, you guys did a great job coming up

with every conceivable legal and failrness basis Lo get your
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client paid,whether it's a lien, @& pbond, contract, eqgulty,
security interest or just do it pecauge it sounds good and
feels good, right. I mean, you'wve got it all here.

1f you do get the satisfaction of a judgment that
you're asking for, what's Cashman's intent then? Because, I

mean, there was a maintenance aspect of this. There was 4

- warranty aspect to thig., There was an installation aspect to

thig. There were the codes.

MR. PEZZILLO: Your Honor at this point in time
Cashman's position —- and certainly they can poke me Or throw
gomething at me 1f 1 misspeak has always peen to actually kind
of finish the project and complete it and fulfill all the
duties that they're otherwise obligated to upon receipt of
payment.

THE COURT: All right. 5o part and parcel of that
inguiry on my pehalf, and it could be that the defense is going
to talk about it. The defense went and did a bunch of stuff
when you guys stopped working, and I'm not criticizing your
decigion to stop. That's not the point, but they did a bunch
of stuff to the tune of their claim that they spent a hundred
and forty-two grand doing things that vou guys would've done
had you not stopped. Okay.

go if you'xre nNOW going to Say, well, if we receive
asort of —— you know, be made whole, the best that can be done

under all the circumstances and you're willing to finish, how
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does that reconcile with the hundred and forty-two that they've
put in?

MR. PEZZILLO: 1In part, I think we've addressed some
of that hundred and forty-two through the battery because we've
now reduce that from the claim, and that was my understanding
part of the hundred and forty-two.

THE CQURT: That's & good point.

MR. PEZZILLO: S5O we reduced sizxty-six from that.

THE COURT: Okay.

MR. PEZZILLO: The remaining baiance, vour Honor,
frankly is an lssue between Mojave and CAM, My view on that ——
and it was kind of horn out in the testimony —-— is that Mojave,
for instance, when they‘re asked to do something that would
favor Cashman, a joint check, they stood on the contract and
said, well, we don't have a contract with you. Our contract 1is
with CAM, and you know what, we don't have a provision to allow
ug to do that, but yet when they want to penefit, they really
don't have a problem,skipping ¢cAM and going directly to Cashman
and saying, well, you should have to do this.

The bottom line —— and it's not lost on me that the
reaiity of the situation is CAM is a bit of a fiction, but
nevertheless CAM has the responsibility to Mojave to perform
thogse items. IS Mojave entitied to reimbursement? Absolutely
from CAM but not from Cashman. They don't have a contract with

Caghman.
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THE COURT: All right. That's a good answer, and
T've written it down. Thank you. Go ahead.

MR, PRZZILLO: _With regard to the fraudulent
transfer, there is an issue there, and I —— at least this is
what I kind of derived from reading the defendant's trial
brief —— we're not saying in any way that Mojave acted in a
nefarious fashion or was conspiring with CAM. You know,
frankly, that wouldn't benefit them. We don't think that's
what happened, but it's not with the statute requires either.

When we look at the important dates, now between
April 26th and April 28th, CAM received about $901,000, and,
frankly, within probably hours —— 1 believe the testimony from
Mr. —— T believe it was Fergen -—— was at —— you know, this
meeting tock place kind of late in the day, about 4 p.m.,
something like that —-— and I apologize. It may have been Mr.
Bugni that testified to that —— and they said that's why
actually Mojave didn't cash one of the checks that had been
given to them.

Well, Your Honor, we saw the exhibit, and I don't
have it as part of the PowerPoint, but the very next day CAM
races to the bank and took out $600,000, and sO it's wvery clear
he had no intention of honoring his obligations at that point
in time. Nevertheless, he wrote a check, asked Cashman a
reasconable request, Hey, I just got three quarters of a million

dollars. It might take a coupie of days to clear the bank.
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Okay. Sure. Can't really do anything about it anyway.

THE COURT: Okay. A tough question for you.

MR. PEZ%ILLO: A tough question, okay.

THE COURT: All right. What are the elements of this
canse of action, fact specific, inclusive elements that I would
have to find in order to give you a fraudulent—-transfer f£inding
concerning Mojave?

MR. PEZZTLLO: Tt would be under NRS 112.180
subsection 1 that it was made with an actual intent to hinder,
delay or defraud any creditor of the debtor. Here —— you've
actually ——

THE COURT: So Mojave would've had to have done this?

MR. PEZZILLO: No, CAM would have to have that. CAM
moved the money with that intent.

THE COURT: Okay. I want you to give me these
elements in your view. Go ahead. So the actual intent of CAM.

MR, PEZZILLO: Correct.

THE COURT: Okay. What else you got, elements on
this?

MR. PEZZILLO: Your Honor, under the statute once you
reach that, that's enough on fraudulent transfer, and, in fact,
Your Honor has actually already found it because we've already

prevailed against CAM and his family members with regards to

that intent, and, you know, for instance, we didn't have

evidence per se although it's pretty suspicious, you know, that
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hié ex-wife was conspiring with him. Nevertheless, she
cbviously received the benefits of his theft.

THE COURT: Now, this fraudulent transfer, it's been
indicated tc me in paperwork that it has tc do with a
consolidated case. So tell me about what — explain that to
me, please.

MR, PEZZTLLO: Well, T think within this case, you've
made —— you've already necessarily made the determination as to
what CAM -- or Mr. Carvalhe's state of mind was at this time
when he was receiving money, and he was acting with an intent
to hinder, defraud and delay, and I don't know that -- one,
you've already made that determination. Twc, I don't know that
we could make a determination other than that in light of the
fact that within probably hours he ran to the bank and took
$600,000 out.

THE COURT: Okay: I mean, I'll give you that., I
mean, I've told everybody enough on the record, but I don't
mind saying it again that, I mean, this Court's finding is that
CAM and Mr. Carvalho stcle the money.

MR, PEZZILLO: Correct.

THE COURT: That's more than fraud even, ckay, tc me,
but how is this attributable under this fraudulent-transfer
claim to Mojave then?

MR. PEZZILLO: Because there were Lwo checks written

to Mojave at that time when CAM was acting with an intent to
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defraud Cashman, and those checks were dated for April the 27th
and ?28th, and he provided those Lo Mojave, and those cleared,
and yet that money would've been due Lo Cashman because we know
that —- looking through the bank records --— which we kind of
walked through vesterday -- absenl those payments, CAM doesn'l
have any money to pay Cashman.

Ee has to have that payment. So when he receives
that payment, part of that money, less his half a percent has
to go to Cashman. There's no other way for him to pay. He
took the two checks and dated them for the 27th, 28th and gave
them immediately to Mojave when he knew he needed that money to.
pay Cashman, and at the same time was taking —-—

THE COURT: All right.,

MR. PEZZILLO: —— $600,000 which he needed to pay
Cashman and ran off with it.

THE COURT: You don't think there has to be —— I'm
going to borrow a criminal term, and if you don't do criminal
and want to talk about it with me, of course I would engage in
that process —— but you don't think that in order to have a
fraudulent—transfer claim against Mojave there has to be some
sort of —— in the criminal world what would be called scienter?
Do you know what I'm talking about?

MR. PEZZILLC: 1 do.

THE COURT: Okay.

MR. PEZZILLO: I don't know why I know that.
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THE COURT: So what do you think about that because
it seems tc me that Mojave in regard to any bad intent has
none, Soc go ahead.

MR, PEZZILLO: It's the intent of CAM that's
important under the statute though. It's not the party who
receives the money. It's the party —— it's the debtor, the
debtor's action and the debtor's state of mind that were
locking at, not the innocent third party.

Frankly, I agree with you. Mojave is kind of an
innocent third party in that regard in that they —-

THE CQURT: You all got victimized by CAM.

MR. PEZZTILLO: Yes. I would say his victimization
even goes further than that, but, ves, Lo answer your question.

THE COURT: Okay. All right. I appreciate that.
Thank you. Go ahead.

MR. PEZZILLO: Now, I've included copies of those
checks in the PowerPoint. We've seen them as joint exhibits,
and here's one check to Mojave the wvery next day, a hundred
thirty-nine thousand, three, sixty-seven, on April 28th, a
hundred thirty-six thousand, two, eighty-nine and then we have
the infamous Cashman check which again was stop payment.

THE COURT: Right, |

MR. PEZZILLO: And I think that that's, you know -—
the fact that this is stop payment also, Your Honor, does have

some significance in this case. If it had been an issue where,
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fiyou know, it was just insufficient funds and Cashman had done
nothing to protect themselves, maybe some of the arguments
Mojave's offered would have some traction, but here we're
really talking about, are you truly expected to protect
yourself with the expectation that somebody is going to commit
fraud and steal your money, particularly when someone you've
done business with dozens of times is using them?

And I submit to you that just as a public policy
matter, as a fairness issue, whatever you want to call it, no
pvarty is really going to be able to sit there and expect or
have to operate under Lhe expectation somebody is going to
steal money. Mojave didn't. They didn't —-— if they thought
that CAM was going to run off with the money, there is no way
P!they're going to give them a check for $755,000. T just — I
don't bhelieve that.

THRE COURT:'_Eight hundred and twenlLy, right?

MR. PEZZILLO: Eight hundred and twenty, correct. I
rlkeep looking at it from Cashman's point of view, but it was

more than that. In fact, it was about 901,000 during that time

frame.
THE COURT: The biggest check was eight, twenly?
H MR. PEZZILLO: Yes.
Nobody expected that to happen. One of the issues,
too, is -— and this goes to I think what Your Honor has

errobably already said is it's pretty obvious that he acted
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with — Mr. Carvalho acted with bad intentions. He also
violated the contractor's law. You can't divert money for any
purpose other than what it's intended for, and he did that, and
that's 624.750, and not just further kind of shows his intent.

Now, Mojave has asserted a number of defenses.

THE COURT: Hold on a second.

MR. PEZZILLO: Sure.

THE COQURT: I want to look at No. 28 just for a
minute.

MR, PRZZILLO: Oh, absolutely.

THE CQURT: Okay. You've submitted 28 to show me the
further legal culpability of CAM, right?

MR. PEZZILLO: Correct, in support of the fraudulent
transfer,

THE COURT: Got it. All right. Go ahead.

MR. PEZZILLO: With regard to this'we'wentithrough
all these causes of action we have —— it's been articulated in
the trial brief —— a number of defenses, accord and
satisfaction, thé executioh of the unconditional release,
deficiency with preliminary notice and then the offsets which
we've touched upon.

Taking directly from the defendant's trial brief, we
looked at the prima facie elements of accord and satisfaction,
and, frankly, we don't get béyond element No. 1, a bona ficde

dispute over and on liquidated amount. We're cone. Accord and
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satisfaction does not apply. The check handed over by CAM to
Cashman and Cashman's acceptance of that cannot constitute an
accord and satisfaction.

There wasn't a dispute. There is no testimony that
there was ever a dispute between Cashman and CAM as to what was
owed. So there's no settlement. Payment was tendered in full
of settlement in that the entire dispute -- again we don't have
a dispute, or at least we didn't until Cashman — or, I mean —-
I apologize —— until CAM took the money.

An understanding by the creditor -- in that case
Cashman -- tha£ the transaction is in fact a settlement. Now,
there's been zero evidence of that, and in fact Cashman
testified precisely the opposite, and as noted on pages 15 and
16 of the trial brief the central issue is a meeting of the
minds. It's just basic contract law, and there isn't one here.
g0 accord and satisfaction really doesn't work.

The issue of this unconditional release, a iot has
been made about it, but, frankly, the plain language of the
statute controls here, and I will tell you that there is
confusion about this in the real world outside of the courtroom
because Nevada is unique in this. An unconditional release, in
Nevada I would submit to you there's really actually as a
matter of law no such creature.

We call them that, but this subparagraph E which is

the unconditionai-release language states at the end, Even if
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1 it's unconditional, if the check fails Lo clear the bank on
2 which it's drawn for any reason —-— sgo theft I think would be
3 any reason —- then the waiver and release shall be deemed null,
4 void and of no legal effect whatscever, and that's precisely
5 what Mr. Norman testified Lo 1s that was his understanding.
6 That's why he felt comfortable handing the unconditional
't release over. I will tell vou 1f vou go to other states you
8 better not do it because they treat it very differently, but
9 Nevacda admitted the statutes and has changed that.
10 The next defense Lhalt we've seen is a postdated check
11 is a promissory note, and we heard testimony from Mojave to
12 that effect, that it was their understanding that that's the
13 case. I only saw one Nevada case cited in the trial brief for
14 that point, and it was interesting because the Court didn't
15 even address the issue. It was actually in the recitation of
16 facts, and it was regarding —-- it was ‘selting forth the
17 testimony of one of the partieé beforé the réal—estate advisory
18 commission that he had —- that one of the parties testified
19 that way before the real-estate advisory commission. So
20 there's no holding there,
21 Now, we do have a case Lhat was a 1973 case. In
22 2000, the Nevada Supreme Court did address this issue, and it
23 was in the context of a bad check, and it was a marker case
24 where the typical situation you go, you give a postdated check

25 to the casino cage. They extend you some credit. You don't
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pay them back, they get to go cash your check. Well, as most
people do, the guy lost, and then he wasn't happy when they
went to go cash the check, and he said, well, yvou can't treat
this as a bad check because you know what, it's postdated, oxr
it's predated. He argued both ways, and the Supreme Court
said, well, guess what, you lose both ways. That doesn't work.

And why does it not work? Because you've got to show
an agreement of the parties that there was an agreement for a
loan to be made. Your Honor, there wasn't any evidence offered
in this case that Cashman agreed to extend a loan.

THE CQURT: CQCkay.

MR, PEZZILLO: And in fact Mr. Norman testified he
didn't even notice it was a postdated check until he got back
to the office. So that's irrelevant.

The preliminary notice deficiencies, as 1 indicated
before there's beerr argument that the preliminary notice wdis
not sent certified-mail return-receipt, page 7, line 9 of the
trial brief of the defendants. There is no such requirement
under Nevada law. Under 108.245 subparagraph 1, the
requirement is that it is served in person or by certified
mail. No return receipt is required.

And I've actually demonstrated —-- and Your Honor
picked up on it pretty quickly that the font was different cn
some of those where there was a number. That was because that

was a certified receipt on there, and Mr. Norman testified
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that's what we do. We send them and then we take the sticker
and we put it on the notice.

Now, we know that a return receipt is not required
because if we compare the provisions of 108.245 to the next
glide of 108.227, we see that when the legislature wants
something to be served with return receipt, they say so. When
a mechanic's lien is served, it has to be sent certified-mail
return-receipt, the little green card that has been referred
to. T can't really give you a reason why they chose one for
one statue and one for the other, but that's what they chose to
do in their wisdom, and Cashman has fulfilled those duties.

It was also argued that there wasn't —-- there really
wasn't evidence of actual receipt of the preliminary notices by
the owner. Now, in a minute we're going to show you that's not
true, that we actually can show that, but that isn't part of
the statue. You don't have to show actuals receipt, and it
really wouldn't make much sense if yoﬁ did because quite,
frankly, what an owner might do is just not except theilr mail,
or they'd throw it éway, or they wouldn't open it, and they
wouldn't have actual knowledge, and that's been done befcore.
People do it.

Now, for those with right to lien, a copy of it ——
that comes right out of the statute -— is attached to the
glide. We heard —- we've heard some arguments as well and it

was asked of all the witnesses, well, as you look at this can
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you tell me what the amount is that Cashman is supplying., The
answer was always, No, and that's because there isn't an amount
on it. That's because there's not an amount required.

This is a statutory form the legislature set forth in
108.245. At one point in time prior to 2003 we had
requirements for amounts on it. The legislature amended the
statute in 2003 much to the demise of many people, and it used
to be right there in the center, anticipated total value., You
used to have to put it a number there, and if you ended up ——
if you had a contract for $100,000 and you end up supplying
them a million, it was in your best interest to send an amended
prelim to let people know that the scope was changing.

They eliminated that requirement. Whether we agree
with it or disagree with it —- personally I happen Lo disagree
with it, but that’s whét'they've done, and so that requirement‘
is no longer present. Again, we're a bit of a minority state
in that. If you go fo other states, you do have to have an |
amount in there, and any time it changes by 10 percent you've
got to amend it, but that's not the case here.

The Nevada Supreme Court has actually gone so far as
to say that if you don't send a preliminary notice at all, but
if the owner has knowledge of you, that's golt Lo suffice
because the entire point of 108.245 of the preliminary notice
statute is just to put the owner on notice that you're out

there, you're supplying work. You are a potential lien
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claimant. You hope to be paid because there's actually a part
of this statute that says, I'm sending this, but I'm not
sending it because I expect not to be paid.

All it is is a notice issue. It's not to impart the
details of anything that you're doing. It's to puf people on
notice that you're out there. You want to be paid. Tn this
case, Your Honor, it worked because we actually went through
one of the exhibits, and it was a letter from Whiting Turner
that listed out everybody that they needed releases from, and
Cashman was on there. The only way they would know that is
through the preliminary notice because we had no contact with
Whiting Turner. So it did its job.

And I would note the —— we call it the Fonturan
[phonetic] doctrine, kind of a made-up name. It was the
original case that says you don't even have to have a prelim if
there's actual knowledge. That was reaffirmed as recent as
2010 by the Supreme Court. It was —— and tﬂe reason that that
date is important is because the —— in 2005 there was another
wholesale revision of the mechanic's lien law, and they added
some language that said you can't waive any of your rights or
obligations under these statutes. The Supreme Court has said,
yeah, even that language, we're going to review this very, very
liberally.

and a good case that talks about how liberally we

want to interpret the law here in Nevada is the Fontainebleau
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case that came down in October of 2012 that dealt with
mechaﬁic's lien rights. It was —— I'm gloating because [ was
’involved in the case —— but it was a very interesting case. It
talked about the rights of mechanics and claimants.

Setoffs and Your Heonor has asked about those. How do
we treat them? And what showld we really do with them? Well,
Your Honor, the legislature has addressed this as well. Under
some statutes that are referred to as the Prompt Pay Act,
624.626 subparagraph 9 talks about this and it says if you
have —— and I'll qust kind of lock right at the language -- if
you —— and this involves lower-tiered subcontractors or
suppliers. 1In fact, it actually applies to sureties, too, for
that matter —— stop their work for a reasonable basis in law or
fact, then damages cannct be assessed against that perscn who
has stopped in good faith and for good reason.

i We are trying Lo protect the lower tiers, and the
reason for that is they are the most vulnerable on a project
like this. The bigger the project, the further down the chain
you go the more vulnerable the claimant is. This is kind of
what T call the Golden Rule. He who has the gold makes the
‘rules, and they can dictate the terms of payment, or at a
minimum they certainly have the ability and the power to
negotiate. So if somebody stops in good faith because of

‘nonpayment, they shouldn't be punished for that because that's

kind of adding insult to injury. They're not paid, and you're
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going to punish them for not performing work?

THE COURT: All right. Pursuant to this Prompt Pay
Act setoff preclusion argument, you've nonetheless decided to
take a lien reduction of about 67,000 for the batterles.

MR. PEZZILIO: Yes, we did that as a mitigation.

THE CQURT: All right. 8o if they have evidence that
they spent 142,000 to do things that you would've done had you

not stopped construction, that takes us to about 75,000; do you

agree?
MR, PEZZ2ILLO: I agree.
THE COQURT: So is that your argument that that
75,000 —— again that's the one, forty-two minus the sixty-seven

or so for the batteries —

MRJ PEZZILLO: Right.

THE COURT: -— that they don't have the right to a
set off of the 75,000 under 624.626; 1is that what you'rs
gaying?

MR. PEZZILLO: Not against Cashman, against CAM they
do,

THE COURT: Against Cashman?

MR. PEZZILLO: Against Cashman they do not.

THE, COURT: Well, you're here for Cashman. So that's
all I'm talking to you about.

MR. PEZZTLLC: That's correct.

THE COURT: Okay.
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MR, PEZZILLO: Yes.

THRE COURT: So that's what you're saying to me is
that I should not pursuant to this law engage in a thought
process designed to give them a setoff because they put that
extra effort in because you stopped because you are protected
from that under the law; is that what you're saying?

MR. PREZZILLO: _Protected, yes, in part protected by
it under the law to answer your question very directly, and the
fact that we are not the ones who contracted with them. The
contract is with CAM, and they have to look to CAM to do that.

I recognize the fiction of that in a sense, but
nevertheless they are standing on that contract with CAM when
they don't issue a joint check. You can't then ignore it when
yvou want to collect offset damages —— maybe collect isn't the
right word —— but assert offset damages against somebody as
well. You can't kind of have your cakeé and eat it too, but,
yes, the statute would prevent that.

THE COURT: Interesting. Okay.

MR. PEZZILLO: There's been a lot of kind of a fact
versus fiction. I think when we break it down there are some
assertions that we can look at, and we just to kind of cut
through the chase and ilook at what are the real facts.

Cashman chose CAM to save money and put meney —— and
put profits in its pocket. Your Honor, that's not what Cashman

did. Cashman didn't want to use them because Cashman
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actually -- that half of a percent comes out of Cashman's
pocket. Cashman has the dubious honor of having paid CAM $3700
to steal their money. I mean, that's kind of what picking CAM
got them.

The reason CAM was chosen is because there was a
requirement on the project for it, and somebody was going to be
used, and the one that was going to cost the project the least
amount of money and had some history with Mojave was picked,
and, frankly, like I said before, both Mojave and Whiting
Turner testified even though it wasn't a strict reguirement,
obviously they want the next project, and ignoring this on this
City Hall project was going to be very detrimental to business.

Cashman knowingly accepted a postdated check which is

contained in the trial brief. Shane Norman testified

explicitly, he said, I didn't know. I didn't notice until I
got back to the officé, and even if you did, it's really not %
relevant because it doesn't constitute any sort of importance,
satisfaction or promissory note.

Mojave had to hire some contractors to finish
Cashman's work. No, Mojave had to hire contractors to finish
CAM's work. Had CAM paid their bill then Cashman would've been
performing through CAM, and it's just a very important
distinction to make because if we start ignoring that, then
contracts kind of start to become irrelevant.

And at one time in this case we heard arguments that
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prelien notices on the cowner. Well —— I guess I'm a couple

Mojave had a contract with Cashman. That was in there. That's
been abandoned at this point. It was abandoned in the pretrial
memo, and with that goes certain rights. If there had been a
contract, then maybe there are soft averages. Maybe you can
claim something, but there_isn't a contract.

Cashman has no evidence that 1t ever served statutory

slides behind —- and there they are, and in fact there stamped
for us to éee. We received these actually in the document
production from Whiting Turner, and thus the questions how we
ended up with them and how Whiting Turner ended up with them.
They were forwarded from the owner, and the owner's rep stated,
Yes, we got the address right. Yeah, that's our stamp. Yes,
that's ML, Ms. Legina I believe was her name who was in charge,
and the initials match. 8o they exist, and they're there.

And, Your Honor, I won't belabor this one because 1
think you have asked the question about 1t, the offsets, the
66,000 was removed as mitigation, and if there had been any
other items, if we could have sold —— well, if we had had
possession of one of the generators and been able to sell, that
would've been mitigation as well. That's Cashman's duty.

Once that Wés raised in the trial brief —— as
Ms. Lloyd has already stated -- it was the first time it had
ever become an issue in this litigation. We read it. We

immediately contacted the client and did some checking, figured
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out, oh, it's not under this project. It's with Codale. We
made the change immediately because that is miﬁigation, and
we're not secking to recover thatl.

There's been an allegation that Cashman has recovered
property from CaM, Carvalho, Janel Rennle including the house
and car, went back and double Ehecked just to make sure we had
the wording right. The order from this Court actually didn't
award a car. At the time that the judgment was issued by this
Court the car was already gone. We have a judgment for
$38,000. It's a money judgment against Ms. Rennie. So we have
to collect that. The car doesn't exist. We don't have
possession of it., The house we don't have possession of.

We are endeavoring as recently as an hour before

‘arriving here — and I'm actually sure as we're speaking ——

trying to get the recorder's office and the assesgsor's Lo
record the documents —— because they were talking about wanting
an amended judgment -— to add some more information to it. 5o
it's like I said, everything that could happen in this case has
happened inciuding the féct that we are recording documents
that apparently nobedy's ever really kind of seen, they just
don't have to deal with very often, and those have been some of
the very attendant circumstances we're dealing with.

And I will tell you we endeavored as best as we could
to address Your Honor's concerns and guestions, and when we

were dealing with the accounting, one of the problems that we
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run into in terms of giving you a truly accurate number is that
literally as we speak it's an ongoing expense trying to
recover, and with regard to the house and things of that
nature, Your Honor made the observation that your judgment has
to have some value to it, and it would,

I would submit to you it's probably kind of inchoate
value because we just don't know what Lo give it yet because of
the carrying cost. Our client has to pay the taxes on this
property now, the recording fees. They -- if there's any
things that have to be -- anything that has to be fixed, they
have to pay that to get it in order to be able to sell and
market, get it into a marketable condition. They're going to
have Lo pay a commission Lo somebody to sell this.

S0 there's a lot of expenses. Tt's actually not as
simple as saying, you know, even if you wanted to say, well,
it's a hundred thousand dollars. It's not as simple as
necessarily saying that because all the expenses that haven't
been incurred yet but will be in trying to get this done.

and we don't know how much Rennie is really going to
respond. Obviously she's still living there as best as we
know, and we're going to have to evict her. We're going to
have to go through the eviction proceedings to get her out. So
it's —— people are making it as difficult as they possibly can,
but we're endeavoring.

Right now particularly with the offsets —-— and T
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think this is been addressed, but I just want to make sure that
it is fully addressed — and that 1is joint and several
liability works, and it's an adequate solution to the problem
because we can'tt —— we being Cashman —— cannot double collect,
can't get a windfall. ©Nobody can do that, and anything dollar
for dollar that we collect we have to reduce everybody's
judgment.. We don't get to pick whose judgment we reduce.
Everybody gets the credit.

And so if a judgment is awarded against Modjave or
against Weslern Surety, then as we collect on the house, let's
say we sell it for a hundred thousand. Hey, maybe we'll get
lucky and they did improvements and it's 300,000. Well, then
everybody gets a partial satisfaction of judgment in that
amount, and the hope is certainly that it's gone up in value.
We really hope for that given the fact of all the horror
stories you hear about  what people :do when they're evicted from
their homes. We Zust simply don't know.

Finally, it's kind of interesting —— to be perfectly
honest, I almost forgolt about this counterclaim for intentional
misrepresentation. I'm not sure what was misrepresented.

There really wasn't any evidence submitted to the Court on that
issue. I think this probably deals with the presentation of an
unconditional release, but we've seen from the statutory
language that really Mr. Norman thought he was getting paid,

and he gave that release and good faith. He expected to be
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paid. He expected to go to the bank within days and have
$755,000 to make Cashman whole. He didn't know that
Mr. Carvalho was going to steal the money and run off.

As a matter of ‘law the release then becomes void.
That's the term of the statutes. There's no misrepresentation
that's been made. Everything was done in good faith as the
Court's noted repeatedly, and I am in agreement with. The bad
actor here was Mr, Carvalho and certainly misrepresentation is
there.

So in conclusion after deducting the amount of money
that's been collected, after deducting the battery that's been
sold to Codale we would ask for judgment in the amount of six
hundred eighty-three thousand, seven, twenty-six, eighty-nine,
and any offsets that could come from criminal restitution,
other sources of recovery certainly everybody gets the benefit
of that and it. would reduce any amounts.

THE COURT: All right. Do you have the 4th amended
complaint handy?

MS. LLOYD-ROBINSON: Your Honor, it wasn't included
as part of the exhibits, and T took the binder home last night
and didn't bring it back.

THE COURT: The reason I ask for that was is you want
joint and several liability. As a matter of clarity, I'd like
for you to identify the defendants that yvou think would be part

of this joint and several liability. There's quite a few of
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Response to
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Stipulation and
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Dismissal of
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Mechanic’s Lien
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03/06/2013

JA0001521-
1664

83

Cashman’s Reply
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Award of
Attorneys’ Fees
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in support of
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Summary
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Attorneys’ Fees
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to its Motion for
Summary
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Payment Bond
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04/05/2013
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Stay or Suspend
Order Granting in
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Preliminary
Injunction to
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Response to
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Certificate of 01/17/2013
Service for Fourth
Amended

Complaint
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Complaint 06/03/2011

JA00001- 9

11

Complaint (Filed 12/09/2011

in A653029)

JA000104-11

28

Counterclaimants’ 07/18/2012
Motion for
Mandatory
Injunction to
Procure Codes on
OST or in the
Alternative
Application for

Writ of Possession

JA000332-58

104

Decision and Order 08/04/2014

32
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Answer to Third
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Motion to Expunge
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Mechanic’s Lien

09/17/2012
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69

Defendants’
Opposition to
Cashman’s Motion
for Summary
Judgment on the
Payment Bond
Claim

03/15/2013

7-8

JA0001665-
1782

46

Defendants’
Opposition to
Cashman’s Motion
to Stay or Suspend
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Part
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Preliminary
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Summary
Judgment

05/02/2012

JA000266-75

71

Defendants’
Supplement to
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Lien and
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Motion for
Summary
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04/02/2012

8-9
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89

Defendants’ Trial
Brief

01/16/2014

11
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Errata to Amended
Answer to Second
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Complaint,
Counterclaim and
Crossclaim

11/10/2011

JA00098-99

110

Errata to Notice of
Entry of Order
Denying
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Request for Costs
Pursuant to NRS
18.020

09/02/2014
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Index
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Disbursements
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Non-Jury Trial
Transcripts (for
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24, 2014)

01/31/2014

21-
29

JA0006553-
7098

40

Notice of Appeal

09/13/2012

JA00610-19
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Notice of Appeal

05/30/2014

32

JA0007751-72

111

Notice of Appeal

09/02/2014
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JA0007813-29
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Notice of Entry of
Decision and Order

08/13/2014

32

JA0007782-88

76

Notice of Entry of
Defendants’
Motion for
Summary
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Payment and
License Bond
Claims and
Cashman’s
Countermotion for

05/06/2013

10

JA0002390-95

-XXXI-




PEZZILLO LLOYD

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Summary
Judgment

100

Notice of Entry of
Findings of Fact
and Conclusions of
Law

05/06/2014

31

JA0007730-47

35

Notice of Entry of
Findings of Fact
and Conclusions of
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Counterclaimants
Motion to Procure
Codes

08/13/2012

JA000417-22

107

Notice of Entry of
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Order Denying
Cashman’s Motion
for Summary
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Defendants’
Payment Bond
Claim
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Order Denying
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Request for Costs
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18.020
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32
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Order Denying
Defendants’
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for Summary
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05/06/2013

10
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Notice of Entry of
Order Granting
Cashman’s Motion
for Award of
Attorneys’ Fees
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10-
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to Amend
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114
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Stipulation and
Order for
Dismissal of
Defendants
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Deposit Company
of Maryland and
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America with
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11
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14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

44

Notice of Posting
Cost Bond

09/19/2012

JA000854-57

33

Notice of Posting
Security Bond

08/09/2012

JA000407-13

82

Opposition to
Cashman’s Motion
for Award of
Attorneys’ Fees
and Costs Pursuant
to NRS 108.2275

06/20/2013

10

JA0002462-74

39

Opposition to
Cashman’s Motion
for
Reconsideration of
Order Granting in
Part Counter-
claimants’ Motion
for Preliminary
Injunction to
Procure Codes or
Alternatively
Motion for
Clarification and
Request for OST

09/07/2012

2-3

JA000499-609

96

Opposition to
Motion for Relief
Pursuant to NRCP
60(b) and Motion
for Attorneys’ Fees
and Costs Pursuant
to NRS Ch. 108

04/15/2014

30-
31

JA0007360-
7693

58

Opposition to
Motion to Amend
Complaint

11/19/2012

JAO001117-26

=-XXXV-




PEZZILLO LLOYD

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

108

Order Denying
Cashman’s
Request for Costs
Pursuant to NRS
18.020

09/02/2014

32

JA0007797-98

86

Order Granting
Cashman’s Motion
for Award of
Attorneys’ Fees
and Costs Pursuant
to NRS 108.2275

09/20/2013

10

JA0002496-97

o1

Order Granting
Cashman’s Motion
to Stay or Suspend
Order Granting in
Part Motion for
Preliminary
Injunction to
Procure Codes

11/02/2012

JA0001077-78

75

Order
Rescheduling
Pretrial/Calendar
Call

04/17/2013

10

JA0002388-89

18

Order Setting Civil
Non-Jury Trial,
Pre-Trial/Calendar
Call

02/21/2012

JA000145-46

32

Order Setting Civil
Non-Jury Trial,
Pre-Trial/Calendar
Call

08/06/2012

JA000405-06
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14

15

16
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18
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22

23

24

25
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27

28

84

Order Setting Civil 09/06/2013
Non-Jury Trial,
Pre-Trial/Calendar

Call

10

JA0002488-90

88

Order Setting Civil 10/1/2013
Non-Jury Trial,
Pre-Trial/Calendar
Call

11

JA0002503-05

90

Plaintiff’s Trial 01/16/2014

Brief

11

JA0002534-59

66

QH Las Vegas, 02/07/2013
LLC, PQ Las
Vegas, LLC,
LWTIC Successor,
LLC, and FC/LW
Vegas Motion to
Dismiss, or in the
alternative, Motion
for Summary

Judgment

5-6

JA0001241-
1355

74

QH Las Vegas, 04/05/2013
LLC, PQ Las
Vegas, LLC,
LWTIC Successor,
LLC, and FC/LW
Vegas Reply to
their Motion to
Dismiss, or in the
alternative, Motion
for Summary

Judgment

10

JA0002102-
2387

81

QH Las Vegas, PQ 06/11/2013
Las Vegas, LWITC
Successor and

FC/LW Vegas’

10

JA0002441-61
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Answer to Fourth
Amended
Complaint

59

Reply in Support
of Motion to
Amend Complaint

12/17/2012

JA0001127-48

31

Reply to
Cashman’s
Opposition to
Motion for
Injunctive Relief or
Writ of Possession

07/31/2012

JA000398-404

97

Reply to
Cashman’s
Opposition to
Motion for Relief
Pursuant to NRCP
60(b) and Motion
for Attorneys’ Fees
and Costs Pursuant
to NRS Ch. 108

04/23/2014

31

JA0007694-
7707

56

Reply to
Cashman’s
Opposition to
Motion to Expunge
or Reduce
Mechanic’s Lien

11/02/2012

JA0001102-11

15

Scheduling Order

01/31/2012

JA000126-28

Second Amended
Complaint

09/30/2011

JA00034-50

113

Stipulation and
Order for

05/08/2015

32

JA0007834-36
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11
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14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Dismissal of
Defendants
Fidelity and
Deposit Company
of Maryland and
Travelers Casualty
and Surety
Company of
America with
Prejudice

73 Supplement to 04/05/2013
Cashman’s
Supplement to its
Countermotion for
Summary
Judgment on its
Payment Bond and
Mechanic’s Lien

JA0002095-
2101

Claims

24 Third A_mended 05/24/2012 JA000276-94
Complaint

36 Transcript of 08/22/2012 JA000423-38

Proceedings for
August 3, 2012

62 Transcript of 01/11/2013
Proceedings for
November 9, 2012

JA0001173-
1203
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