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IN THE SUPREME COURT OF THE STATE OF NEVADA

STEVEN DALE FARMER, ) NO. 65935
)
Appellant, )
)
VS. )
THE STATE OF NEVADA, )
)
Respondent. )
)

PETITION FOR REHEARING

COMES NOW, Deputy Public Defender DEBORAH L.
WESTBROOK, on behalf of the Appellant, STEVEN FARMER, and
petitions this Court for rehearing, pursuant to NRAP 40, in the above-
referenced case.

This petition is based on the following memorandum of points. and
-authorities and all papers and pleadings-on file herein.

Dated this 30.day of November, 2017,

Respectfully submitted,

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By___ /s/Deborah L. Westbrook
' DEBORAH L. WESTBROOK, #9285
Attorney for Appellant
(702) 455-2685




POINTS AND AUTHORITIES

NRAP 40(c)(2)(B) permits. this Court to consider rehearing, “[w]hen
the court has overlooked, misapplied or failed to consider a statute,
procedural rule, regulation or decision directly controlling a dispositive issue
in the case.” This Court has noted that."‘rehe.ar.i'ng_s are not granted to review
mattets that are of no practical consequence” and will consider rehearing

only when “necessary to promote substantial justice.” Gordon v. Eighth

Judicial Dist. Ct., 114 Nev: 744, 745 (1998).

Rehearing is required in this case because the majority misapplied the
law, breadening Nevada’s joinder sfatute beyond what th_e legislature
intended when it enacted NRS 173.115. The majority ignored the doctrine of
stare decisis, key Supreme: Court canons of statutory interpretation, and the
relevant legislative history. The majority then relied on a single, non-binding
case from Virginia and two legal treatises to justify altering more than a
decade of Nevada joinder jurisprudence. Yet, these authorities do not
actually support the propositions for which they were cited. The majority
misquoted the definition of “common scheme” utilized in the Virginia case,
omitting a key portion of the definition from its analysis. Contrary to the

majority’s claim, both the Virginia case and the two legal treatises support

ES]




the more limited interpretation of “common scheme or plan” that was

adopted by this Court in Weber v. State, 121 Nev. 554 (2005).

Rehearing is also required because the majority misapplied the law
when it found that joinder was not “unduly prejudicial” in this case. The
majority -adopted a new standard for the cross-admissibility of other crimes
evidence that had never before been recognized in the State of Nevada; the:
“doctrine of chances.” Then, after doing so, it applied the doctrine of
chances on appeal without giving the district court an opportunity to
evaluate cross-admissibility under that doctrine.

Mr. Farmer’s convictions must be reversed, and the case remanded to

the district court to undertake a cross-admissibility analysis ‘and determine

the extent to which any of the cases may be joined together under the
“connected together” prong of the joinder statute.

L The majority misapplied the law of joinder.

From its enactment in 1967 until its amendment in '2_017,-_j NRS
173.115 provided as follows:

Two or more offenses may be charged in the same indictment

or information in a separate count for each offense if the

offenses charged, whether felonies or misdemeanors or both,
are:

''See A.B. 412, 79" Leg. (Nev. 2017). As noted by the majority, “[t]he 2017
arnendments to NRS 173.115 are not relevant to our discuSSiOn..”"Farmer V.
State, 133 Nev. Adv. Op. 86 at *6, n.4 (November 16, 2017).

Las-




1. Based on the same act or transaction; or

2. Based on two or more acts or transactions connected
together or constituting parts of a common scheme or plan.

See Exhibit A (e'1_r_1_phasis added).

At the time of Mr. Farmer’s trial in 2014, Weber provided the rule for
joinder under the “common scheme or plan” subsection of NRS 173.115.
See Weber, 121 Nev. at 571-73. Because NRS 173,115 did not define the
phrase “common scheme or plan”, Weber properly relied on Black’s Law
Dictionary to define the individual terms “scheme’ and “plan”. Id.; Perrin v,

United States, 444 U.S. 37, 42 (1979) (“A fundamental canon of statutory

construction is that, unless otherwise defined, words will be interpreted as

taking their ordinary, contemporary, common meaning”); United States v.

Mills, 850 F.3d 693, 697 (4th Cir. 2017) (recognizing Black’s Law
Dicticnary as an appropriate source to derive the common meaning of
undefined statutory terms).

Using the common meaning of the terms “scheme” and “plan”, the

Weber court held that they encompassed a singular fundamental cencept --

the requirement of a “purposeful design.” Weber, 121 Nev. at 572. In doing
s0, the: Weber court implicitly rejected the notion that mere “similarity” of

offenses would permit joinder based on a “common scheme or plan”.




Farmer v. State, 133 Nev. Adv. Op. 86 (J. Stiglich, dissenting) at *3

(November 16, 2017).

As the Farmer dissent recognized, Weber compels a finding that
district court erred in joining the cases of D.H., H.S, MP,, LS., and R.C.
under the “common scheme or plan” prong of the statute. See Farmer
(dissent) at *1-5. Without some “purposeful design”, Mr. Farmer could not
have been involved in either a “scheme” -or a “plan”, as those terms were
defined in Weber. Under Weber, Mr. Farmer was entitled to new, severed
trials..

To avoid this result, the Farmer majority overruled Weber by
tedefining a “common scheme” apart from its context within the larger

phrase, “common scheme or plan”. See Farmer (majority) at *8. This was

SITor.

The doctrine of stare decisis required this Court to follow existing
case law unless “compelling” reasons existed for overruling it. Miller v,
Burk, 124 Nev. 379, 597 (2008). “Mere -di'sagr'eement will net suffice.” Id.
This Court’s “prior holding must have proven ‘badly reasoned’ or
‘unworkable’ before we will destabilize our case law by overruling it.”

Thomas v. Eighth Judicial Dist. Ct., 402 P.3d 619, 634 (Nev. 2017) (J.

Pickering, dissenting) (citing State v. Lloyd, 129 Nev. 739, 750 (2013)).




Yet, the majority has not provided a legitimate reason -- let alone a
“compelling” one - to alter Nevada’s “common scheme or plan”
jurisprudence.

a. Canons of statutory construction support the holding in Weber.

The majority claims that Weber improperly “construed the words
‘scheme’ and ‘plan’ as synonyms.” Farmer (majority) at *8. However,
Weber was correct to interpret these 'words as synonyms because Black s
Law Dictionary defined both terms as-synonyms that required “design”. See
Weber, 121 Nev. at 572 (“According to Black’s Law Dictionary, a scheme is
a ‘design or plan formed to accomplish some purpose; a system.” A plan is
‘a method of design or action, procedure, or arrangement for
accomplishment of a particular act or object. Method. of putting into effect
an intention or proposal.””).

The doctrine of noscitur a soccis firther supports Weber’s
interpretation of “scheme” and “plan™? Under this doctrine, words that are
“capable of many meanings” are instead “construed in light of their
accompanying words in order to avoid giving [a] statutory exception

‘unintended breadth.”” Maracich v. Spears, 570 U.S. 48, 133 S. Ct. 2191,

> See Ford v. State, 127 Nev. 608, 622 n.8 (2011) (recognizing this Court’s
“long adherence to the doctrine of noscitur a sociis (words are known by—
acquire meaning from—ithe company they keep)”).




2201 (2013) (quoting Jarecki v. G.D. Searle & Co., 367 U.S. 303, 307
(1961). Applying this rule, it was proper for Weber to limit the “common
scheme or plan” doctrine to cases involving “purpoeseful design™, rather than
reading those terms broadly to include joinder based on mere “similarity.”

See also, Davis v. Michigan Dep’t of Treasury, 489 U.S. 803, 809 (1989)

(“the words of a statute must be read in their context and with a view to their
place in the overall statutory scheme”).

The majority further claims that Weber etred by reading “NRS
173.115(2)’s ‘parts of a common scheme or plan’ language as one phrase
with one meaning. . .” Farmer (majority) at *9. Yet, this argument fails
because the phrase “common scheme or plan” is a legal term of art that
references a single common law concept:

The phrase “commmon scheme or plan” is a term of art derived
from the common law of evidence, where it is used to
detetimine the admissibility of evidence of uncharged crimes to
prove the defendant’s commission of the crime charged. It is
often improperly equated with the coneept of an unusual modus
operandi as evidence of identity (see, Matter of Brandon, 55
N.Y.2d 206, 212213, 448 N.Y.S.2d 436, 433 N.E.2d 501
[1982]). In fact, to establish a “common scheme. or plan

“[mlere 51m11ar1ty between the crime charged and the
uncharged crime is not_.sufﬁc:lent much more is required. There
must be ‘such a concurrence of common features that the
various acts are naturally to be explained as caused by a general
plan of which they dre the individual manifestations’ (2
Wigmore, Evidence [3d ed] § 304, p 202)” (People v. Fiore, 34
N.Y.2d 81, 8485, 356 N.Y.S.2d 38, 312 N.E.2d 174.[1974] ).




People v. Ruiz, 130 Misc. 2d 191, 195 (N.Y. 1985). Because the words
“scheme” and “plan” are part of the same common law concept, Weber was
correct to interpret those terms harmoniously with one another to require
“purposeful design” and to preclude joinder based on mere “similarity.”

b. Legislative history suppovts the holding in Weber.

The legislative history of NRS 173.115 also supports Weber’s holding

that a “common scheme. or plan” requires a showing of “purposeful design.”
Nevada’s joinder statute was pait of the Nevada Criminél Procedure Law,
introduced as Assembly Bill 81 and enacted in 1967. See Stats. of Nev.,,
1967, ch. 523, p. 1398, et seq.” The legislative history reflects that “[m]ost of
AB 81 is taken from or conforms to the Federal rules.” See Joint Hearing on
A.B. 81 Before the Assembly and. Senate Committees on Judiciary, 54th
Leg. (Nev., February 8, 1967); see -also, Report of the Subcommittee for
Revision of the Crithinal Law to the Leg‘islative Commission (Nov. 18,
1966) at p. 3 (“The basic policy established by the subcommittee at its first
meeting was to adopt in statutory form, but not as rules of court, the Federal

Rules of Criminal Procedure, discarding those not applicable in state courts

3 See Assembly History, Fifty-fourth Session (1967), located online at
hitps://www.leg.state.nv.us/Division/Research/Library/LegHistory/LHs/196
7/AB081,1967.pdf, (visited 11/18/2017).




and retaining existing Nevada statutes concerning matters not covered by the
federal rules.”).

When A.B. 81 was drafted, Rule 8(a) of the Federal Rules of Criminal
Procedure provided:

Two or more offenses may be charged in the same indictment
or information in a separate count for each offense if the
offenses charged, whether felonies or misdemeanors or both,
are of the same or similar character or are based on the same
act_or tramsaction or on two or_more acts or transactions.
connécted together or constituting parts of a common_scheme
or plan.

See Exhibit B (emphasis added).

Although the Nevada Legislature adopted Rule 8(a)’s language
permitting the joinder of offenses that involved the “same act or
transaction”, offenses that were “connected together”, and offenses that
shared a “common scheme or plan”, the legislature chose not to permit the
joinder of offenses that shared the “same or similar character”. Compare
Exhibits A and B. Where the drafters of Assembly Bill 81 actually
considered Rule 8(a) as a template and still chose not to adopt the complete
rule, that legislative decision is entitled to deference by this Court. See
Farmer (dissent) at *4 (“If our Legislature had intended to allow for joinder
based on the similarity of offenses, the Legislature could have expressly

done so as provided for in the federal rules. It did not.”).




Additionally, since Nevada’s “common scheme or plan” language
came directly from Rule 8(a) of the Federal Rules of Criminal Procedure,
federal law should guide our interpretation of that phrase. The phrase
“common scheme or plan” is not defined in Rule 8(a). Yet, at common law,
the phrase “common scheme or plan” was a term of art that re'qui'red a
“gseneral plan”. See Ruiz, 130 Misc. 2d at 195. When Congress uses a

common law term and does not otherwise define it, it is pr_es_um'e_d_' that

Congress intended to adopt the common law definition. Morissette v, United
States, 342 U.S. 246, 263 (1952). Therefore, a “general plan” was required

for joinder under this portion of Rule 8(a). See also, United States v. Maitin,

749 F.3d 87, 93 (1st Cir. 2014) (internal citation omitted) (in the sentencing
context, the phrase “common scheme or plan” must be given its' “ordinary
meaning” and a “scheme or plan implies the existence -of ‘some kind of
connective tissie,” i.e., an initial plan involving multiple. acts or steps taken
to a single-end.”).

Where the Nevada Legislature adopted the “common scheme or plan”
theory of joinder directly from federal law, it follows that a plan, or
purposeful design, is required for admissibility under that theory. Weber

was, therefore, correct in its analysis.
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c. The majority’s broad interpretation of “common scheme” is
unsupported.

Despite the overwhelming legal authority supperting this Court’s
analysis in Weber, the majority relies on a single Virginia case and two legal
treatises to overrule more than a decade of joinder jurisprudence. Yet, these
authorities do not stand for the propositions asserted by the majority:.

Relying on a Virginia case called Scott v. Commonwealth, 651 S:E.2d

630, 635 (Va. 2007), the majority held that similar offenses may now be
joined “when they are committed as parts of a commion scheme.” Farmer
(majority) at *9. The majority relied on Scott because it interpreted
“common scheme” and “common plan” as separate legal concepts —
‘something no other court appears to have done in the joinder context.
Farmer (majority) at *9.

Yet, Scott is of limited use because it defined “common scheme” and
“common plan” with reféerence to Virginia’s “other crimes evidence” case
law. See Scott, 651 S.E.2d at 635 (“we first observe that we have not defined
the term ‘common scheme or plan’ in the context [of our joinder rule].
However, in our decisiOns--address_ing' the admissibility of evidence of other
crimes in criminal trials, we often have applied the term in discussing pattern
offenses or modus opérandi.”). As such, the definitions used in Scott have

little bearing on the definitions of similar terms under Nevada law.




Even if it were appropriate fot this Court to define “commion scheme”
using another jurisdiction’s case law, the majority actually misrepresented
that definition by quoting only part of the sentence that defined the term.
Ostensibly ‘quoting Scott, ‘the majority claims that “[t]he term ‘common
scheme’ describes crimes that share features idiosyncratic in character.”
Farmer (majority) at *9 (alteration in original). The majority ended its
citation with a period, but Scott actually used a comma, followed by
additional language that undermines the majority’s conclusion. The
complete sentence reads as follows, with the omitted language underlined:

The term “common scheme” describes crimes that share

features idiosyncratic in character, which permit an inference

that each individual offense was committed by the same person

or persons as part of a pattern of criminal activity involving
certain identified crimes.

Scott, 651 §.E.2d at 635 (emphasis added):

Looking at this full definition, it becomes clear that Scott rejected a
broad interpretation of the phrase “common scheme” that would allow for
joinder based on mere similarity. Rathet, Scott interpreted this phrase to
require a showing of modus operandi, which severely limited the types of
cases that could be joined under that theory. As a result, Scott reversed the
defendant’s convictions due to m’is'jo'inde_r because the “evidence

demonstrated only a general similarity of manner in which the erimes were




committed” and no idiesyncratic features. Scott, 651 S.E.2d at 636. Plai'nl_y;

Scott does not support the broad reading of “common scheme” ‘that was

adopted by the majority.

The majority also relies on The New Wigmore: A Treatise on
Evidence: Evidencé of Other Miscondiict and Similar Events to. support
interpreting the word “scheme” more broadly than the word “plan”. Farmer
(majority) at *9 (“interpreting ‘scheme’ and plan’ as having nearly identical
meanings jenored the common usage of the words in the evidentiary
context.”). A.lthough. this 2009 treatise discusses current legal trends related
to the admissibility of “other misconduct” evidence,” it does not tell us
anything about what the Nevada Legislature intended when it adopted NRS.
173.115 back in 1967.

Indeed, it is unclear why the majority relied on The New Wigmore at
all when the treatise repeatedly cautioned against broad interpretations of the
“common scheme or plan” theory of admissibility:

o “[Tlhe ‘common scheme or plan’ theory has been employed in
situations involving considerably less obvious ‘schemes’ or

‘plans,’ and it is those cases that prove more controversial.” See
Leonard, The New Wigmore, supra, at § 9.1

¢ See generally, David P. Leonard, The New Wigmore: A Treatise on
Evidence: Evidence of Other Misconduct and Similar Events §§9.1, 9.2 and
9.4 (2009}, attached as Exhibit C.




e “The least controversial application of the plan rubric involves
the theory that the charged and uncharged acts are connected by
a ‘single-overall grand design.”” The New Wigmore, supra, at §
9.2.1.

o “Far more problematic than the linked plans previously
discussed are so-called ‘unlinked’ plans.” Id. at § 9.2.2

e “Commentators have long criticized this application of the plan
theory on the basis that its true effect is to invite a finding of

guilt by character-based propensity rather than through the
kinds of inferences that avoid the character ban.” Id at § 9.2.2.

After describing the controversy surrounding the admissibility of

uncharged conduct in “unlinked” plan cases, The New Wigmore identified

the controversial trend, common in sexual offense cases, wherein “most

courts apply the common scheme or plan theory to cases in which there is no

clear link between the charged and uncharged conduct.” Id. at-§ 9.2.2.

Yeét, instead of embracing this trend, the treatise advocated against it:

When the case does not involve a preconceived plan that

encompasses all of the acts, courts have used two kinds of
reasoning to _]ustlfy admlsSIblhty Oﬁen the court will apply the.

concept of a “common scheme or plan”. The basic justification
for admission of the evidence is that there is a meaningful
distinction between that kind of reasoning and the forbidden
character reasoning, and that the evidénce should be admitted
unless its prejudicial potentlal overwhelms its probative value.
As will be shown, this concept is difficult to support.

Id. at § 9.4.2 (emphasis added).
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Ultimately, the treatise concluded that a broad interpretation of the
phrase “common scheme or plan® to involve merely “similar” conduct was
“deeply flawed” and unjustified;

To pretend that ‘the general similarity of the charged and
uncharged crimes justifies the use of a plan theory as a
legitimate, non-character route to admissibility is to ignore the
closeness of the theory to that forbidden by the rules .

Thus, the plan theory as applied to unlinked acts of the
same general nature is deeply flawed because of the-difficulty

of distinguishing its reasoning from the forbidden character
logic.

The New Wigmore, supra, at § 9.4.2(a). Plainly, The New W jgmore does not
support the majority’s position.

Finally, the majority cites Clifford S. Fishman & Ann T. McKenna,
Jones on Evidence: Civil and Criminal § 17:17 (7th ed. Supp. 2016), to
argue that the “traditional” understanding of joinder permits joinder based
on “sufficient similar characteristics”, Farmer (majority) at * 10. Yet,
contrary to the majority’s claim, the treatise actually stated that a plan is the
“traditional” requirement for this type of joindet:

The third category — “acts or transactions connected together

or constituting parts of a common scheme or plan” —mirrors a

rule admitting extrinsic evidence that shows that the charged

and uncharged acts were part of such a plan. Generally, courts

have understood the terms ‘‘connected together” and “part of a

common scheme or plan” to reguire a showing that the joined
counts ‘“‘grow out of related transactions.” Separate crimes

15




committed with a similar unusual modus operandi, or with
sufficient similar characteristics, also may be joined for trial.
Fishman & McKenna, Jones on Evidence, § 17:17 (emphasis added). By

citing only the final sentence, the' majority allowed an exception to swallow

the general rule requiring a “plan” for joinder.
Because the legal authorities cited in the majority opinion do not
support overruling Weber, this Court should grant rehearing.

d. Rehearing is necessary to promote substantial justice.

The majority also suggests that a broad reading of “common scheme™

is necessary based on the facts of this case:
‘To hold under these circumstances that Farmer did not have a
scheme to use his positionn as a CNA to access unusually
vulnerable victims and exploit them _u_rlder the guise of
providing medical care would unjustifiably narrow the term,
leaving it with little practical effect.
Farmer (majority) at *12. This analysis is a stunning example of how “bad
facts make bad law”. The Court did not need to a_r_tiﬁci_a}.ly 'broad_'e'n' the law
of joinder to allow “similar” sexual offenses to be prosecuted together. The

Legislature already addressed the majority’s concerns by amending NRS

48.045 in 2015° With the Legislature’s adoption of NRS 48.045(3), the

® See 2015 Laws, Chapter 399, AB. 49, Crimes and Offenses-Photography

and Pictures-Distributions, Secs. 21 & 27, 78th Leg. (Nev. 2015) (effective
October 1, 2015, NRS. 48.045 no longer “prohibit(s) the admission in a

criminal prosecution for a sexual offense that a person committed another
crime, wrong or act that constitutes a separate sexual offense.”).

16




State can more easily join crimes involving “sexual offenses” in a single
case as “connected together” under NRS 173.115(2). See NRS 48.045(3);
Weber, 121 Nev. at 573 (perimitting joinder when offenses are “connected
together’™ or cross-admissible under NRS 48.045). Apart from ensuring that
Mr. Farmer never gets out of prison,’ there is absolutely no. reason to
broaden Nevada’s joinder statute in the sweeping manner accomplished by
the majority.

While the majority’s decision will have little impact on the joinder of
sex offense cases going forward, the decision could have a drastic effect on
non-sex cases. Robberies, burglaries, assaults and batteries — as long as
there are “similarities” between the charged crimes, they can now be joined
together to the detriment of the defense. Yet, as pointed out in The New
Wigmore, “[blehavioral patterns are hot common plans or schemes”.

Leonard, The New Wigmore, supra, § 9.4.2 (quoting Johnson v. State, 544

N.E.2d 164, 171 (Ind. Ct. App. 1989)). Indeed, “if we were to recognize
exceptions for patterns of behavior — professional burglars, thieves,
‘prostitutes, bad check artists, etc. — we would soon have no general rule

prohibiting evidence of prior acts of misconduct.” Id. (citing Johnson, 544

N.E.2d at 168 1n.2), We should not permit such a result to-infect our joinder

S Mr. Farmer’s case commenced in 2008, long before the effective date of
the amendment.

17




jurisprudence when the joinder of “similar offenses” has been shown to
result in unfair bias to the defense. See Farmer (dissent) at *4. Rehearing is
absolutely necessary in ‘this case to “promote substantial justice.” See

Gordon, 114 Nev. at 745,

II.  The Supreme Court misapplied the law to find that joinder
was not “unduly prejudicial” in this case.

A majority of this Court found that joinder was not unduly prejudicial
because, according to the “doctrine of chances”, the State could properly
argue that “the number of victims, and the similarity of their stories, was
evidence that the offenses actually occurred as the victims claimed, which
was the primary issue in the case.” Farmer (majority) at *13 (citing Leonard,
The New Wigmore, supra, § 9.4.2).

To be sure, The New Wigmore did identify the doctrine of chances as

an alternative basis to adrmit evidence of other crimes that were not part of

an overarching plan. See Leonard, The New Wigmore, supra, at § 9.4.2(b).
Yet, the doctrine had not been recognized in the State of Nevada as a basis
for cross-admissibility when the State made its closing arguments in 2014,
‘And the district court never conducted any cross-admissibility analysis that
would have permitted such an argumerit to be made.

The “doctrine of chances” has. cl_e_arly- defined limits. See Leonard,

The New Wigmore, supra, at § 9.4,2(b) (“This theory does not apply in all




‘unlinked plan’ cases; were it to apply. S0 broj‘ad_lﬂy, the character ban
effectively would be supplanted in cases where a person makes a career out
of committing a certain type of crime.”)

There are key factual determinations that a trial court must make

before admitting evidence under the doctrine of chances. See State v. Verde,

296 P.3d 673, 686-87 (Utah 2012) (identifying four factors the court must
consider before admitting evidence under the doctrine of chances: (1)
materiality; (2) similarity; (3) independence; (4) and frequency), abrogated

on other grounds by State v. Thornton, 391 P.3d 1016, 1026 n.7 (2017).

In particular, the court-must find that the defendant was “accused of
the crime or suffered an unusval loss ‘more frequently. than the typical
person endures such losses accidentally.” 1d. (emphasis in original). Here,
this would have required a finding that Mr. Farmer was accused of
improprieties more frequently than were other Centennial Hills Hospital
employees. See Mark Cammack, Using the Doctrine of Chances to Prove
Actus Reus in Child Abuse and Acquaintance Rape: People v. Ewolds
Reconsidered, 29 U.C. Davis L. Rev. 355, 406 (1996) (“The degree of
similarity and detail necessary to raise an inference that the defendant caused
the accusations through his actions is a function of both the absolute number

of accusations and the defendant’s level of exposure to false allegations. A
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defendant who has cared for hundreds of children in a day care runs a
greater risk of being falsely accused of molesting a child than would a
deferidant with less frequent association with-children.”)

Where the district court never conducted any cross-admissibility
analysis in this case, it was improper for the State to make arguments
premised on a “doctrine of chances” theory of cross-admissibility. And this.
court cannot retroactively justify the State’s improper closing argument
based on a legal theory that was neither adopted nor applied-in the district
court. See Thomas, 402 P.3d at 630 (J. Pickering, dissenting) (“T also do not
subscribe to replacing existing law with new law, then applying the new law
at the appellate level where, as here, the new law involves fact-finding not
undertaken in the district court.”).

III. Reversal is required.

To the extent the majority would affirm Mr. Farmer’s convictions on
the alternate basis that the offenses were “connected together”, the majority
has proyided no analysis supporting that conclusion. Se¢e Farmer (majority)
at. ¥10 fn.7. As the dissent points out, “[tjhis conclusion appears
inappropriate where. the district court did not reach this issue and the State

inadequately addressed it on appeal.” Farmer (dissent) at *2, fn.3. In any
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case, such a conclusion is belied by material facts in the record. See NRAP
40(c)(2)(A); see also Appellant’s Reply Brief at-5-12.

This case should be reversed and remanded to the district court with
instructions to conduct the cross-admissibility analysis that was never
performed. Such an analysis would set the parameters for an appropriate
closing argument, defining: the express purposes for which the charges in
one case are (or arenot) relevant to the charges in another:

Further, to the extent this Court wishes to adopt the “doctrine of
chances” as an additional basis for cross-admissibility, the Court should
clearly define the parameters of that doctrine and allow the district court to
determine, in the first instance, whether that doctrine applies here. See
Verde, 296 P.3d 4t 686-87 (adopting the “doctrine of chances”, then
reversing and remanding for a new trial to allow the district court to apply

that doctrine); see also Thomas, 402 P.3d at 630 (J. Pickering, dissenting).

I
I
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CONCLUSION

The majority expanded the law of joinder and adopted a new standard
of cross-admissibility without either party raising these- issues, and without
soliciting input from either party at the time of briefing or oral argument.
Because the majority misapplied the law of joinder when it affirmed M.
Farmer’s convictions, substantial justice requirés rehearing, reversal and
remand for new trials in this case.

Respectfully submitted,
PHILIP J. KOHN

CLARK COUNTY PUBLIC DEFENDER

By:_ /s/ Deborah L. Westbrook
DEBORAH L, WESTBROOK, #9285
Deputy Public Defender
309 South Third Street, #226
Las Vegas, Nevada 89155-2610
(702) 455-4685
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EXHIBIT A




est’s Nevada Revised Statites Annotate
[West’s Nevada Revised Statités An d
Title'14. Procedure in Criminal Cases (Chapters 166-189)
p
[Chapter 173, Indictment and Information
[Joinder of Offenses and of Defendants

This section has been updated. Click here for the updated version.
N.R.S. 173.115
173.115. Joinder of offenses

Effective: {See Text Amendments] to September 30, 2017

Two of motre offenses may be charged i the same indictment or information in & separate count for each-offénse if the
offenses charged, whether felonies or misdemeanors or both, are:

1. Based on thie same act or transdction; or

2. Based on two or inore acts or transactions conngcted fogettier or constituting parts of a common scheme. or plan:
Credits-

Added by Laws 1967, p. 1413,

Notes of Decisions (77)

N.R.S. 173115 NV ST 173.115 _ -
Current through the 79th Regulat Session (2017) of the Nevada Legislature with all legislation operative or effective up.to
and including October 1, 2017 subject to change from the reviser of the Legislative Counsel Bureau.

Eiidh of Document £ 2017 Thomson Reuters, No claim to ofigingl U.S. (oiemnient Woiks.




EXHIBIT B




18 USC App Fed R Crim P Rule 8: Joinder of Offenses and of Defendants

From Title 18-Appendix’
FEDERAL RULES OF CRIMINAL PROCEDURE
N INDICTMENT AND. INFORMATION
Jump To:
Miscellansous
Cross Reference.

Rule 8. Joinder of Offenses and of Defendants

{a) Joinder of Offenses. Two or more offenses may be charged in the same indictment or |nformat|on ina
separate count for each offense if the offenses charged, whether felonies or misdemeanors or both, are of
the same or similar character or are based on the same.act or fransaction or on two of more-acts or
transactions connected together er constituting. parts of 2 common scheme or plan

{b) Joinder of Defendants, Two or more defendants may be.charged in the same indictment or
information if theyr are alleged to have participated in the same act or transaction or in the same series of
acts or transactions constituting-an offense or offenses. Such defendants may be charged in one or mere
counts together or separately and all of the defendants need not be charged in each count.

NOTES OF ADVISORY COMMITTEE ON RULES-1944 .

Nofe to Subdivision (a). This rule is substantially arestatement of existing law; 18 U.S.C.
[former] 557 (Indictrents and presentments; joinder of charges).

Note to Subdivisiori (b). The first sentence of the rule is substantially a restatement of exustlng
law, 9 Edmunds, Cyclopedia of Federal Procedure (2d Ed.) 4116. The second sentence formulates
a practice now. approved in some circuits. Caringella v. United States, 78.F.2d 563, 567 (C.C.A.
7th).

‘CROSS REFERENCES
Consolidation of indictments or informations, see rule 13.
Election of counts, see rule 14.
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§9.1 Introduction
§9.2 The Meaning and Uses of “Plan”
. §9.2.1 “Linked” Plans
a. The Sequential Pattern
b, The Chain Pattern
§9.2.2 “Unlinked” Plans; Acts Commirted Pursuant to a “Cominon
_ Scheme”
§9.3 Use of the “Plan” Theory to Prove Identity
§9.4 Use of the “Plan” Themy to Prove That the Act at Tssue Oecurred
§9.4.1 Linked Plan Cases
§9.4.2 Unlinked Plan Cases: Two Kinds of Reasoning
2. “Common Scheme or Plan” Reasoning
S b. Doctrine of Chances Reasoning o
§9.5 Use of the “Plan” Theory to Prove Thar thie Person Acted With 2
Required Mental State- .
§9.5.1 Linked Plans It
§9.5.2 Unlinked Plans '

§9.1 INTRODUCTION

e =
Lo -

A person who has deviséd a plan is more likely to act consistently
with that plan than is a person who. does not have such a plan. This

statement. provides the intuitive underlying rationale for the use of un-

charged misconducr evidence ‘to prove the® existence ‘of -a “common

stheme of plan.” The cases in which the evidence strongly suggests the

existence of what we normally think of as a scheme or plan are uncon-
woversial. As will be shown, however, the “commori scheme or plai”
thcory has been. emplmed in sitnations involving considerably [css ob-

vious “schemes” or “plans,” and it is those eases that prove more con-

troversial.

Like many of the purposes for which unchasged misconduct evi-
dence may be offered, the “plan” supporting adm;ssxblhty of the evidence
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§9.1 Chapter 9. Plan; Common Scheme or Plan

is usually only an intermediate step in a chain oftinferences.” Wirh the
exteprion of unchargc.d misconduct evidence offered t6 prove the exis-
rence of a conspiracy,” which involves a plan as an essential element,
“plan” evidence is offered as part of a chain leading to one or more of
three factsy (1) the occurrencé of the act in issiey (2) the identity’ of the
person-who committed the act; or {3) the existence of the required mental

state in the actor Uncharged-mx-scond-uut evidence has been admiried

widely .for cach of these purposes.

The general theory of plan justifying the admission of uncharged
mlS{.OﬂdULf L\’idﬁncc has Iong bcﬁﬂ I‘CCOgﬂ]ZCd Iﬂ I'TlS rEVlS]OIT OF
Greenleal’s evidence ucatise; Wigmare wrote:

Where the very doing of the act charged is in issu¢ and is © be evidenced,
one.of the evidential faces admissible . . . is the person’s plan or design to
do theact. Now this plan-or demgn n:sclf may be evidenced by his conduer,
and such conduce may ‘consist of other similar aces so conrieceed as o
indicite a common purpose, including in its scope the act charged.”

_M'an__y’carly cases also applied the general concepr®

§9.1 ' CF Deople v. Engelman, 453 NW.2d 656, 660-661 (Mich. 1990)

{stating’ that the purposes for which-: uncharged misconducr evidence. may be offered are
“not all ‘on the same plane.” and rhat purpoges such a5 motive, oppormmw

prepamuon schemc Plﬂﬁ. Or SYSTem are mr\?rmrdratc mferemes W"I[Ch mnay i turn

tend to prove some ultimate fact ot issue” (quotlnc People v. Golochewicz, 319

NV ?d 518 (Mich. 1982)}).

;
* The elements of crirfiinal conspiracy-are “{I) an agreement bétween two of more

- persons, . . . and (2) an intenc thereby o achieve s certain Runlawfui] objective.” Wayne

R.. LaFavrz & Ausein W, Seort, Jr.. Subseantive Criminal Law §6.4 (1986).. See alsa
(ﬂllforma Juey Instructions — Criminal. 6,10 (2007) {dcf‘nmg a criminal CG'TSPI!’JC} as
“un agreement entered inco henweelr ewo. or mdte. persons with «<he specific intent to

agree to comimic the drime of ., and wich the farcher specific intene to commiic that
crime. . . . followed by an averr ace . . . For the purpose ofaccomphshno the object of
the agreement”). Both quoted dehmr:ons contemplate i plan, as thar'term is undersiood
in normai usage,

 See McCornsick on Evidencs. Y 93, at 315 {B.c:mcch 5. Broun-ed.: 6th ed: 20006}
{evidenice of plan, schemé or conspiracy miy be relevantto show “motive, and hence
the doing of thecriminal acr, the identity of_r__he acrot, or his incention™): 22 Charles A.
Wright 8 Kenneth W, Graham, Jr., Federal Practice and Procedure: Evidence $5244,
ar 501-503 (1978} (scating the same three potcnnal uses of p!an evidence); Md;or
ﬁtcpheﬂ T. Strang, What [s a Plan? Jaditial Exparision of the Plan Theory of Military
Rule of Evidence 404(b} in Sexual Misconduct Caseés, Army Law., June 1992, ac 13, 164
{lisrmg the chree uses ofpwm évidence).. A

*1'Simon Greenleaf, & Treatise on the Law oFEvtdencc 71-72 (V6th ed. John H
Wigmore and Edward A. Harriman rev. 1899) (footnotes aritted: emphasis in
ongmaf}

‘See, o4, Commaonwealéh v. Robinsan, 16-N.E, 452: (Mass. 1888) {in murder
frosecution; evidence rhat defendint murdéréd che beneficiary of i life insurance policy
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Chapter 9. Plan; Common Scheme or Plas $9:1

The use of uncharged misconduicr evidence to prove plan overlaps
signiﬁcant[y with ather admissibility theories discussed in this volume,
particularly that of “motive.”® In some situations, a petson’s plan to act in
a certain way arises from a motve to act thar way. In both cases, the
inference flows from the inidal reason. Thus, a person charged-with atson
in burning a building to collect insurance proceeds could be said to have
had a motive to burn the building for that reason, and also to have had a
plan to do so. Evidence of other insured propeities burned by_defend_:mt
potentially would be admissible on either theory if; for example, defen-
dant denies_-comr_nit_ti_ng the charged offense, or claims the fire began
accidentally.” _

The plan theory also overlaps with other admissibility theories such
as “preparation.” When, for example, it is necessary to commit a number
‘of offerisés in a particular sequence in order to achieve an L'thimate-_goal,
evidence of the prior offenses could be said to be part of a “plan” Jeading
to the goal; just as logically, the offenses could be scen a5 preparatory to
conimission of the charged act, which might be the ultimate goal aor 1
further step in the chain leading to the desired outcome.? N

In addition, depending on how one characrerizes the offense at
issue; uncharged misconducr evidence offered on the plan theory-can also
be viewed as “inextricably intertwined” evidence—eviderce so closely
connected to the charged offense that it can be seen as.a part.of it."® If, for
examiple, defendant is charged with conspiracy to commit bank robbery,
evidence that defendant stole the getaway vehicle hours before the rob-
bery could be characterized as preparation for the rob bery, part of a plan
to commit the-crime, or, Jess persuasively, as an inextricably initgrtwined

was admissible to prove defendant was the person who committed the murder of the

insured, the charged crime): Commonwealthv. Jackson, 18 Mass, 16 (1882) (ro. prave:
defendant intentionally defrauded victim by selling 2 horse-on false pretenses, evidence'
of a similer method used on three nther-occasions was admissible to prove fraudulent
inzent); State'v: Jones, 71 5. W. 680, 681 (Mo, 1903) (defendant’s confession to setring a
fire in another house on. the same nighr as fite at issue, as-well s his theft of 4 horse,
should have been admitted “as a part of the same scheme”); People v. Woad, N.Y. 1858
(similar; other murder offered o show plan o obin property .of the victim of the
charged crime) {the present author is unable to locate the actual case repott),

S See supra Chaprer 8. _ '

7 See, 2:g., Srate v. Shindell; 486 A.2d 637 (Conn. 1985} {in prosecution for arson,

evidence that defendant and hiis agents had attemipted t6 burn other insured buildings

was admissible. to prove continuing plah of which che charged crimie was a part).
¥Ser infra Chaprer 10. o e
2 This type of case has been designated a “sequential” plan, and is discussed infra
= 19 See supry. Chapret 5. The. "_'{nex_tricably__iﬂtermr'in_ed"‘ rationale for admissié’_n“bf
uncharged misconduct:evideénce, like the largely-abandoned - “7es gestaé” concept for

§9.2.1.

admission of hearsay evidence; sametimes reaches too.far. See id.
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$9.1 Chapter 9. Plan; Common Scheme or Plan

part of the act of carrying our the conspiracy itself In a prosecution:for
sale of illegal drugs, evidence of a prior transaction involving a smal]
amount of the same drug sold as a sample might be admissible in a
prosecution for the larger, subsequent sale. ™ Though the -unicharged
misconduct in cases such as these is not in fact the crime for which the
defendant is charged, courts sometimes hold chat the uncharged event is
sufficiently connected with the chatged offense that it should bé viewed as
a part of the event ar issue.'?

Some courts have alse: used plan and “modus operand?” inter-
changeably, particularly when the uncharged misconduct evidence ‘is
offered co prove the identity of the charged crime’s perperrator. The two
‘theories are in fact distinguishable, however,’®’ '

Ouie encounters several difficulties in atcempting to set forth and
evaluate the cases admitting evidence of plan. One difficulty is courts
often provide a laundry lisc of purposes for which particular uncharged
misconduct evidence is admissible, biit then fil to explain the reasoning
behind each of the listed purposes. To some extent, this is caused by the
overlap between plan and other thegries, In other situations, however, it
is unclear why the evidence should be admitted under any theory. A
second teason the cases are difficult to describe and evaluate is thar
frequently, the courts neither set forth specifically the disputed issues nor
state the ultimate purpose for which the uncharged misconduct evidence
suggesting the existence of a plan was admitted. If we do not know, for
example, whether the identity of the. perpetrator was in issué, and the
court does not specify whether the evidence ultimarely was offered o

[
i

' See, e.g., United States v: Tarres, 685 F.2d 921,925 (Sth Cir. 1982) {evidence
of sale of the sample was-not-evidence of other crimes, bur was a necessary preliminary
td, Or rheans d_f-aécump[is_hing_, charged.offens;}.-&e Jeanifer Y. Sc_husrer;"'Unch'argcd
Misconduct Unider Rule 404{b): The “Admissibility. of Inexcricably Intertwined
Evidence, 42 U. Miami’'L. Rev, 947, 962-963 (1988) {discussihg_ Tarres and other
cases employing this theory). The validity of the “inextricably intercwined” theary as
applied to this rype of sitatian is questionable. See supra Chaprer 5. _

2 See Russell ]. Dayvis, Annotation, Admissibility, Under Rule 404(h} of the
FPederal_ Rules -of Bvidence, of: Other Crimes; Wrongs, or Acts Similar w Offense
Chargeid ta Show Preparation or Plan, 47 A.L.R. Fed. 781,797 (1980 & Supp:) {stating
that some bank rabbery cases have held that one purpose for which unchaiged
misconduct evidénce may beadmicred “is to demonscrare a single scheme involving two
or more crimes so interrelated that proof of one tends to establish. the-other™ {citing;
United Stacesv. Weaver, 565 F.2d 129 {8th Cir. 1977)1); 23 Paul Coloff et al., Florida
Jurisprudence, *Evidence "and Witnesses §232 (2d ed. 1995 & Supp.) (stating. chat. " -
uncharged misconduct eviderice “may be admitced in a proper case ifiic, . . tends o
eseablish a-common scheme ot plan embracitig a series of crimes so related to each other
that proof of oiie rends to prove the other).

# See 22 Wright 8 Graham, supra niote 3, §5244, 4t 501-507. The distinction

beaween plan and modus operand: s also discussed. infrit Chapter 13.
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Chapter 9. Plan; Common Scheme or Plan §9.2.1
§9.2.1 “LINKED” PLANS

 The least controversial® application of the plan r'ub‘ri_c involves the
theory thar the charged and uncharged- acts are connected by a “single,
overall grand design.”'® More specifically,

all the crimes— both charged and uncharged — are the product of some
prior, conscious resolve.in che accused’s mind. The acoused formulates a
single, overall grand design that encompasses both the charged and un-.
charged offenses. That design. is overarching; all the crimes are integral
componeiis or portinns of the same plan. Each crime is a step or stage in
the execiition. of the plan, Each is a means to achieving the same goal."!

0 Seare . Wallace,* for example; Wallace was charged with burglary-of a
home-and theft of several guns that-once had been owned by Haschaik’s
father, To prove Waliace was involved in the crime, the presecution
presented evidence of Wallace’s involvement in two other burglaries in
which other guns once awned by Haschaik’s father were stolen.’” The
Maine Supreme Court held that the ev idence was-properly admitted
prove 2 “comimon plan or scheme,”™ and that result fics well with the
concept of the linked plan. All of the burglaries were committed in
pursuit of a plan devel loped before any of them rook place.

The linked plan concept actually encompasses at least two factial
scenarios: the “sequential” pattern and the “chain” pattern,”

?-See: Brvdﬁn 8 Park, sapra note 7,.ac 546547 {stating thar che " “use of uncharged
mls\,onduct cudcnce to show mulii-crime plans whose pacts are linked in the planner's
mtind is.not controversial™),

0 dendez & Imwinkelried, supra note 7, at- 480
"1 1d. ar 480481 (footnotes amicced), See also McCormick on Evidence §I9O at-
315 {Kenneth 5. Broun ed., 6thed. 2006] ("Each crime should be an integeal pare of an

-over-arching plan cxphcrtl; conceived and exécured by the deféndant or his'

confederates.”); 23 Pau! Caleoff e al.. 23 Fla. Jur. Evidence and Witnesses §232 {2d
ed, 1995 & Supp} (“Evidence is admissible under the [common schene or plan} thcary
where, for example, thc offense. invplves a comphcatﬁd scheme and a series of
independent acts show intenc or purposs w comrm: the Zarger offense."}).

2431 A.2d 613 (Me. 1981). .

YOcher evidence showed Wallace's awareness thar Haschaik wanred 1o
reconstiture his facher's former gan coliection. Id. at 615.

“Td, at 616. The. court afﬁo held the evidence admissible ro prave (1) chat
defendint knew about the victim's gun collection; and (2} chit deféndarit acted ona

motive. Id.
“QOne authoru‘y recognizes a third category of linked plans, the “true plan of the

bizarre variety.” Mendez & Imwinkelried, supre note 7, at 483. The authots define this
type of p[an as one in which “[wlhar may- appear to be uriconnected crimes-to most
peoplc may, however, be the product of a common plan hatched by a warped-crimipal
mind.” Id. Because mosr cases of this type can be classified as Cither sequential or chain
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§9.2.1 Chapter 9. Plan; Common Scheme or Plan

a. The Sequential Pattern

In the sequentidl plan case; one crimé builds on the other, ail
designed to achieve a specific goal:

For example, the accused first breaks into a bank president’s residence on
TJanuary 1, steals the key to the side door to the bank, and then uses'the key-
w6 burglarize the bank on February 1. The accused perpetrared the January
erime as a means to-facilitate. the commission of the February offense. In a
prosecution for commitiing the. second offense, the prosecutor can offer
evidence of the first offense as: proof that the accused perpecrated the
burglary. The prosecutor will urge the jurors o find that the accused
commirted rhe second offense.because it was an outgrowth of the accused’s
una,harged misconduct; one crime was the precursor of the other.'

The sequential plan réasoning does riot violate the character pro-
hibition. Characrer is thought to be a generalized rendency 1o act in a
particular way, caused by something internal to the actor that arises from
that person’s moral bearing.”” The forbidden reasoning relies on an in-
ference of bad charactér from che uricharged misconduct, and from thar,
a propensity inference — that the defendanr committed. the charged act.

Consider Lewis v, United States,* where Lewls wag chargcd, inter
alia, with-burglary of a United States post office. Lewis denied involve-

plans, they will not be discussed separately, However, in these cases the coure muse

recognize’ rhe need to permic the introduction” of evidence chat illuminaces the actor’s

seate of mind and reveals-che existence of a plan.

Td. at 481 (foomo[es omitted). See also Usiiced States v. ©'Conner, 580°F.2d
38, 42 (2d Cir. 1978} {destribing: similar acts “offered ro show the-existence of & definirs

projécs intended to facilirate completion of the crime in question”) Jeffrey H.

Conreeras, Note, Fvidence: AdmlSSLblhl}’ of Orher Crimes o Establish 3 Common
Seheme or Plan~— Hall v. Stare, 37 Okla, L. Rey. 102, 112 (1984).
7 In the Frs[ edirion of his rrearise; Wigmore defined characrer as “the actual

moral or psychical dlSpOSlthI‘l orsum of traits.” 1 Johin H. Wigmaore, Evidence tA Trials
at Commion Law §52. at 121 (1904). In an often quoted passage, McCormick defined
character as “a gencrahzcd description of one’s disposition, ar of one’s d:sposmon in

respect to a_general trait, such. as honesty, remperdnce, or peacefulness.” Charles T.

McCormick, Handbook of the Law of Evidence §$162, dr 340 {1954). Habie, in

contrast, is more specific. Id. Thus; “if we: spcak of characeer for:care, we think of the

:perscn s teidency toact pridently in all the varying situations of life, in business, family

life.” Id, In. reference o the character rule, the Advlsory Commictee suggested that

“character is- defined as the kind of person one. is” Fed. R. Evid. 405 advisory

committee’s note. One commentacor equares charateer with disposicion, and wrote that

“the term dlsposmon is envployed 6" denote a tendency fo-gex, chink or feel in a
particular way.” Rupert Cross, Evidence 291 {3d ed. 1967}. This last definition is roo
brodd because it edcompassés cendencies to-act in certain ways that.are not based on
character,

"#771 F.2d 454 (10¢h Cir. 1985},
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ment. To prove he committed the crime, the prosecution _pcr’m’ittéd the
government to present evidence that earlier on the evening of the bur-
glary, Lewis burglarized a garage sto re and stole 2 cuttng torch; Evidence
dicated thar the torch was used to gain entry to the post office. On
appeal, the court upheld admission of the evidence on a “plan” theory."™
Had the evidence been offered on a character-based theorys: the reasoning
supporting its relevance would have applied:

— > EVIDENCE: Lewis burglarized a garage store and stole a
cutring torch. ' _
> INFERENCE: Lewis.is. the kind of person who would
commit crimes such as burglary.
— > concLusioN: Lewis burglarized the post office using:
the cutting torch.

The reasoning is logical® but Forbidden because itinvolves two character
proposicions. First, we are asked to infer from the uncharged act (bur=
glarizing the garage store) that defendant possesses a criminal character.
Second. we are invired to.apply a character-based propensity inference:
that a person with such a character would commit further crimes. This is
precisely the reasoning forbidden by the character rule

Applied 1o the same evidence; thic “plan” reasoning arguably does
not violate the character ban: '

> EVIDENCE: Lewis burglarized a garage ‘store and stole a
:, curring rorch.
— > INFERENCE: Lewis had a plan to burglarize the post
office using the cutting torch.
GENERALIZATION SUPRORTING INFERENCE: A person. who acts in 4
manner that is consistent with having a plan is more likely to

¥1d. ar 456. The same evidence could well have been admitted under a
“preparation” theoiy: See infra Chapter 10. Sez alse United States v Kelley, 635 F.2d
778 E}jﬂth Cir. 1980} (cvidence of 'unchar_g_ed burglary inwhich defend=nt sro_{_a Weapons.
was -&dmissible to prove a plan to ‘commic die charged bank robbery); Matks v. Smate, .
654 P.2d 652 {Olda. 1982) {in prosécution for theft of an aircraft, evidence that’
defendant burglarized an office’to. obtainkeys to the airplane was admissible-under the
plan ‘theory; the uncharged ace was a- necessacy. pierequisite to commission of the
charged airplane theft]. ' '

2 Y¢ s consistenc-with everyday experience that a person who would burglarize a
store’ and. steal property would:also commit.other burglaries. ¥

1 Gpp Fed, R. Evid. 404(a) (“Evidence of a'person’s character or 2 traft of his
character is not admissible for the purpose of proving actios in conformity therewith on
‘2 particular occasion.,”); Fed. R. Fvid. 404(b) (“Fvidence of other crimes, wrongs, of adts
“is not admissible o prove the characterof . persan in order o show action in conformiry

therewith.”).
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have a plan than is one who does nor acr'in such a manner.
————3> CONCLUSION: Lewis burglarized the post office using
the cutting torch.

Once dgain, there are two steps to thé reasoriing, bur because neither
involves the use of character, the character rule is not violated.® The steps
are first, from the uncharged misconduct o the existénce of a plan to
burglarize the post office;** and second, from the exisrence of a plan wiits
EXECUTION. o _

The rules only forbid propensicy inferences based on character,™
which tend-to be-generalized inferences about the person (the person is a
“vielent” type, for example). Any athier.type of reasoning, even when it
involves-danother type of propensity, is permissible. Tn Lewss, che firse step
in'the logical chain, from the uncharged misconduct to the existence of a
plan, does not invelve & character-propensity inference, though it does
require a-different type of propensity inference: the tendency o construct
plans for the furure. Bur as the ge_nefaiization noted above shows, this isa
universal tendency; applying it does not sec defendant apart from anyone
else — it does not-require any special belief abour defendant thardoes not
hold for all people. The existence of a plan in a given situation does not
depend on any trait of the person’s moral characrer. In fact, under che
right ser-of circumstances all people can be enticed to develop plans, even
to commit rimes, and Honest people can have a reason to lie. The use of
uncharged misconduct evidence to take the first step in the reason-

ing—to prove the existence of a plan-— therefore does not violate the-

characrer evidence rule. _

This is notto say that the mere existence of a plan never gives rise to,
the risks against which the character rile was designed 10 protect parties,
particularly criminal’ defendants. Some plans are considerably more

specific and directed than others. One -mighr, for example; havea plan to
burglarize a particular post office, and uncharged acts evidencing such a

* See Mendez & Imwinkelried, supm note 7, at 481 {sequential plan reasoning
does net involve a.forbidden characcer inference).

**This is not, of course, the ply inferénce. possible from the uncharged
misconducy evidence. For example, Lewis miighe have aken the rarch in gobd faith in
order ta prevent anather person from obtaining it and using it to rob the pose.officed or
Lewis honesdy (though mistikenly} mighe have believed the rarch belonged 6 him.

** See. Paal F. Rothstein, Inrellecrual Coherence in.an Evidence Code, 28 Loy
LA L. Rev. 1259, 12601265 (1995) {distinguishing different types-of propensicies
and describing habir as a very specific type). See alip Richard B. Kuhuns, The Propensiey
to Misunderstand the Character of Specific Acts Evidence; 66 lowa L. Rev. 777, 794
11981} {“All character evidence offered to show action in conformity with chardceer is,
propensity evidenee, but noc all-propensity evidence is-character evidence.™.
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plan can be highly probative of its existence and catry’ limited risk of jury
misuse. These cases cause little controversy. On the other hand, one
might alse infer the existence of a far more generalized. plan, such as to
commit burglancs or sexual assaults. As will be discussed shortly, these
are the cases in which the evidence is v1rtually mdlsungmshablc, if dis-
tinguishable at all, from character reasoning. Thus, the more generalized
thie plan inference, the more like character it becomes, and the greaterthe -
danger of unfair prejudice from its use at trial.

The second step.in the: permitred reasoning — from the existence of
a plan to its execution in the ‘charged offensc— requires a muchi less
erivial propensity (action-in-conformity) inference, bur still not of the
forbidden characrer variety. At least three non-character chains of rea-
soning {plan, opportunity, and preparation) can be:construcred. Taking
the plan theory first, the apphcablc generalization is that any person who
has a plan, regardless-of the person’s character, is. somewhat more likely to
act consistently with the plan than is a petson who does not have such a
plan % This generalization is easily conveycd to the jury; indeed, its
intuitive appeal is sufficiently great that jurors are likely to draw the
inference without substantial argument from counsel. Because of this, the
likelihood that the jury will cmploy the forbidden character inference,
while hardly negligible, is potentially manageable in many cases.

Returning again to Lewis, if Lewis denies committing the post office-
burglary; evidence of his the& of the curting torch used in the buiglary
later that same day first gave rise to a rational inference that defendant
had a plan fo use the torch in the charged burgiary The second step, from
the plan to defendant’s identity as the perpetrator, would be as follows:

e3> INFERENCE: Léwis had a plan to burglanzc the post office

using the cutring torch.”
~————3 CONCLUSION: Lewts. burglanzed the post office using

the cutring torch
GENERALIZATION SUPPORTING CONCLUSION: People who have
plans to achieve s pccific goals are more likely to act consistently
with those plans than are people without such specific plans.

This second step in the reasonmg from the exiscence of a plan to
its execurion by defendant— overlaps with the opportunity” theories for

B See infra §9.2.2.

26 One author has noted that traditionally prohibltcd pmpensuy ifferences ask
the fact-finder “to make an ‘individualized’ piopensity inference in the sense that the-
-defendant’s propensity-. . . is not a propensity’ sharcd By the populace ac large.” Kuhns,
supra note 24, ac 783,

*'The plan will haye been supplied by thc uncharged misconduct evidence,
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admissibility- of uncharged misconduct evidence. When the ability 1o
commir the charged crime in. the manner in which it occurred deperids on

the actar’s access to a particular tool, it can be said that défendant is in-a.

group of people who had the apportunity to commit the crime, Though

the theory operates even in situations in which a large number of people
possess the means for committing the crime, it is. especially’ persuasive:

where only a limited group of people have such capacity. In Lewis,
therefore, if relatively few peaple possess cutting torches, defendant’s
theft-of that kind of instrament places him in the smaller class of people
whe might have commitred the crime:

T INFERENCE: Lewis had a plan ro burglarize the post office
using the cutting torch.
T CONCLUSION: Lewis burglarized the post office using
the cutting torch. ,_
GBNE’RAL”(ZAT_ION.-.SUPPORTING'CDNCLUSI_DN:. A petson who has the
Opportunity to act in a certain widy i§ more likely to do 5o thag
is a person wha does not have that opportunity.

In addition, the plan theory in this case overlaps with the “preparation”
theory:

€

T INFERENCE:  Lewis had a plan 1o burglarize the post office
using the curting torch, _
T CONCLUSION: Lewis burglarized the post office using
the cutting torch, "

GENERALIZATION SUPPORTING CONCLUSION: A person who actsina
manner that suggests prepararion for a further actis more likely
to be preparing to commir thar act than is one'who does nor act

‘in thar manner. e
All three chains of '_rca_snning.-differ from the forbidden ¢haracrer-
based. propensity- reasoning. In each; the jury js simply being asked 1o
compare the defendant (who has a plan to carry out the crime, or who has.
the means to.do s0, or who appears to be preparing for the €rime) toa

+ person wha does not. The jury is not required to resort to the characrer-

Propensity inference because the alternatives arisé from universal human
characreristics rather than anything parricular and. morally based abour -
the defendant. The evidence Is not necessarily admissible, of course;
intellecrually understanding the distinction does not mean the jury will
follow it. The temptation to use the evidence in. the forbidden way can.be
Very Strong in some cases dnd will carry significant risk of unfair preju-
dice. To determiine whether to-admit the evidence, the court must take
into account the probative value of the evidence for its permissible
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Chapter 9. Plan; Common Scheme or Plan §9.2.1

pUTPOSES and the possibiliy that the jury, despite recelvmg a hmmng
instruction, will employ the forbidden reasoning This standard must
be employed case—by—casc

Lewis is a case in'which the court allowed the use of plan reasoning
to prove the identity of the perperraror. As discussed in deril later in this
chapter,” the plan theory can also be used to prove the intent of the actor
or that the charged conduct occarred. In each of these situations as well,
when the plan is ciuly on¢ of a sequential variety, unchargecl misconduct
evidence tending to show the existence of a plan is relevant witheut
violaring the character rule. If defendant admits or does not contest
commission of the actus reus, but claims she lacked the requisite criminal
intent, plan evidence would rend o show chat she harbored such intent.
In such a case; we would infer intent by applying 2 generalization that a
person who plans to do something, and then does that thing, is-mere
likely to have committed the act interitionally than is one who did. not

‘have such 2 plan. Similarly; if defendant denies thar the acttook place,

uncharged misconduct evidence tending to show the existence of a'plan
would -assist the jury in reaching the conclusion that the planned acr
occurred.

Despite the theoretical difference between the plan and character
forms of reasoning, the danger always exists that the jury will misuse the
evidence. "This 15 partlcularly true when 2 character inference from the
uncharged misconduct is highly plausible. Nevertheless, the danger
generally will not be as grearin sequential plan cases as in other situations,
because the plan inference is intuitively strong.

b. The Chain Pattern

Another subset of the “single, overall grand ‘design” cases irivolves
acts of misconduct that need not be commutted in 2 specific ordeér but
that are part of a scheme requiring commission of muiltiple acts. As
Imwinkelried and Mendez explain:

Assume that che EL.(.LI.SCd decides to gain control of a business by Rilling the-
accused’s partners Sr to acquire tide to realty by murdering all the com-
peting heirs with superior claims to the- property. A chain plan’is distin-
gulshable from a sequentidl plan in thac there is no necessary-order to the
crimes. The accused may attain the above goals by killing - the ather:
partness ot heirs in any- sequence. Bur the accused is riot simply a random

oy

28 For' discussion of the Pracedure for decermining -admissibilicy of uncharged

misconduct evidence, see supra-Chaprer 4, $4.5.
9 Spp infra $§9.4-9.5.
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killer who acts out of a propensity to kill. Rathiet, the accused has a Targer, 1
moré comprehensive goal in mind, and each crime is buc 2 means to with t.
achieving thar goal. ™

The reasoning behind the chain plan theory is similar to thar of ¢he. -
sequential plan. To illustrate, in United States v, Raa’nguez-fstmda 3l
defendant, a former bankruptcy riustee, was charcred with, 1mter alia, 20.
counts of embezzling funds from a. bankrupr escate by submirting false
expense charges. At trial, the prosecution first offered into evidence the
20 checks over which the charges were broughr. The court then permltted
the prosecution to offer 31 similar checks; obrained under “virtually
identical circumstances.” On appeal, the courr held the evidence ad-
missible to prove dcfendan[s frandulént intent by means of a plan to : Asis i
embezzle: The court held: “Inasmuch as the.checks were virtual replicas of the fo
those that formed the basis of the indictment, they afforded compelling
proof of intent to embezzle, existence of a calculated plan to siphon off ) -
funds, and absence of mistake.”® In Rodriguez-Estrada, each alleged act,
both charged and uncharged, was part 6f a single, overall schemie the
ultimare goal of which was ro milk the bankrupt estate. The case involved -
a “chain” plan because the commission of each-act did not depend on the
previous 6ne; no particular order was requlred Nevertheless, the evidence
«carries strong probarive value on the existence of a fraudulent scherme,
undercumng any claim on defendant’s part that the charged acrs were the

result of mistake or inadvertence,* ]
chain

3 Mendez 6{ Imwinkelried, mpm noie 7, ac 482 (footmotes orired). Cf State v. ?Sp ta

Cruz, 672 P.2d 470 (Ariz. 1983), in which defendant was charged, inter alia, with the cc
murder and conspiracy. Defendant denied invelvement: Though the Arizona Supreivie theor
Courr overturned Cruz's conviction on these and other counts; the court appraved the - deing
; trial eourt’s admission of estimony linking defendant o the arempred murder of oné of fal:
person at one wmg and rhe murders of two others tagether. The evidence was .
admissible, the courr held, to demonstrate a plan to take over certain businesses. Id. at or _au'
475-476, Because successful compienon of this plan required. the murders of two plan:

people; including one of the victims whose death Cruz was charged with soliciting, id..at

472, the case involved the chdin plan: It did not matter which of the two intended : federal
- victims was arracked firse, . : raxes fi
1877 F:2d 153 (Ist Cir. 1989). ‘uricha

¥1d. ar 155. {defen

M 1d. ar 156, - accide

. See also Unired States v. Khan, 969 F.2d 218,°222-223 {6eh Cir. 1992) (in {8th €
p’rosecutiohfor cight counts ‘of ‘mail fraud in an alléged schemé w defraud. insurance -and {2
companies, evidence congerning defendant’s fraudulent Sacial’ Security -application defenc
.submitted arabout the same time as the-charged-acts was admissible to shaw “scherme or differe
artifice to defraud” as required by the relevanr statute; the evidence rended ro prove : driver:
intent to:defrand where defendant was likely to asserc a defense of ignoranice abour oz ' defran
fack-of familiarity with che English langoage or American customs); United States v. - took

Ausmus; 774 B.2d 722, 727 (6th Cir. 1985) {in prosecurion for willful filure to. pay

568




Chapter 9. Plan; Common Scheme or Plan §9.2.1

“The precise reasoning involved in chain plan cases.can be illustrated
with the facts of Rodriguez-Estrada:

e EVIDENCE: Rodri_'guez-Estrada submitted false expense
claims on occasions other than those charged.
3% INFERENCE: Rodriguez-Estrada had a plan to deplere
the estate by collecting money for nonex-

istent expenses: _
— 3 CONCLUSION: Rodriguez-Estrada submitted the
charged bogus expense claims with

fraudulent intent.

As is true for the sequensial plan, the reasoning.of the chain plan avoids
the forbidden character reasoning: -

3 EVIDENCE: Rodriguez-Estrada submitted false expenses on
occasions: other than those charged.
e INFERENCE: Rodriguez-Estrada is the type of person
who would engage in fraudulent conduect.
et CONCLUSION:: 'RQd'ri‘g’ucz-Estrada-. submitied the
charged bogus expense claims with
fraudulent intent.

Uncharged misconduct eviderice in cases involving the true linked

chain plan are likely also to qualify under other admissibility theories,

especially motive and modvs operands. In Rodrigues-Esirada, for example,

the court could have admitted the uncharged misconductevidence on the
theory that defendant had a motive to deplete the estate, that his past acts
demonstrated a willingness to act on thac motive, and thathis submission

‘of false expenses on the charged ogeasions was therefore not inadvertent

or accidental, In Lamar v. Steele® the court explicity applied both-the
plan and motive theories. liamar; a prison inmare, brought a civil rights.

federal income taxes for three years, evidence that defeéndant also failed o pay income-

taxes for years prior and subsequent to'those charged was admissible ro prove wiltfulness;
uncharged acts “demonstratefed] a pattern ; plan, and scheme indicating thar
[defendant’s] failure w pay his taxes in {the charged years] was not the result of an
accident, negligence, or inadvertence”); United States v, Madock, 558 F.2d 1328, 1332
(8thi Cir. 1977) {in prosecution for making false statements in credivcdrd applications
and failing to pay for purchases made with.credit cards, evidénce that when arrested,
defendane possessed 61 credit cards in three different names and drivers’ licenses n two
different names was admiissible to show intent; even though most of the credic-cards and
drivers’ licenises were not pait of the charged offenses; evidence suggested a scheme to
deéfraud with the 1sé of credit cards thar may havebeen in existence when charged events:
took place}. )

35 693 E.2d 559 {5th Cir. 1982).
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action against Steele, a building major, alleging that he had been denied
access to the courts. To prove that Sreele’s actigns-were pait of a scheme
to.deny inmates access to the courts, Lamar offered évidence that Stecle
had threatened to harm Lamar if he filed any more lawsuits and chat
Steele had given another'inmace a knife and asked him w use it o _l(il]-
another inmare whom Steele referred to as a “wrir writer.” On appeal of

the judgmenc in favor of Lamar, the court held that the evidence was.

admissible 1o prove plan or motive because “Steele’s desire to purge the

prison of writ writing furnished a reason for the acts of which Lamar-

camplained.™ Ultimately, the evidence would be: relevant both o és-
tablish thac the alleged aces occurred and to show the inrent of defendant
in commirdng those acts,

Similarly, in Srare v, Sparks,'” the court applied boch the plan and
motive theories. Sparks was convicted of the first-degree murder of his
father and the negligent homicide of his siscer. Spatks worked for his
father’s insurance agency. At one point, the two argued. The prosecution
claimed the argument was over the father’s claim chat Sparks was em-
bezzling money from the agency ta supporr his extravagant lifestyle, The
next day, Sparks fatally shot his facher and accidentally shot his sister. The
prosectition’s theory was that the stooting of the father was in realiation
for the argumentand’part of a plan to take over the agency. To prove chis
theory, the prosecution offered testimoriy that Sparks had embezzled
funds from the insurance agency. On appeal; the court held the evidence
-admissible on three grounds:

Thar defenddnr and the victimi had an ongoing feud was _t!é:‘arly relévaric
under the facts of this case: . . : Testimony that the feud may-have involved
defendant’s -.em'bezzle'rnent-.yvas-, in.wurn, admissible as.evidence carapleting
the story of the crime. Where, a5 here, defendants planned to ake over
businesses from their viceims, testimony of such plans was admissible a5
evidence of the defendants’ motive . .. We see littde ro distinguish these
cases from the case néw before us.™

Thus, .the evidence was admissible o complete the story of the crime, to

Show a plar to commit the crime, dand ro show a motife. Presumably,
. _ . ] ¥

each of these theories would lead to the ultimace conclusion char de-
fendant was che persor who commitred the erimes or that the sheotings
were ‘nor accidental. ™

V708 P.2d 732 (Ariz. 1985).
¥Id. at 737 {citations omitted). _
" The courr did nor specify which defense, if any, Sparks mounced.

570

i
I
3
!



Chapter 9. Plan; Common Scheme of Plan §9.2.2

As indicated previously, evidence tending to show a plan also can be
justified on the.modus operandi theory. In Rodriguez-Fstrada,” for ex-
ample, had defendant denied being the person who submitted the filse
expense claims, the virrally idéntical nature of the charged and un-
charged. acis would tend ro identify him as the perperrator. Proper ap-
plication of the modus operandi theory, however, requires far greater
similarity berween the uncharged and charged acts than is required for the
plan theory.® Courts sornetimes fail to recognize this distincrion.

Aswith cases involving the sequendal plan, “chain plan™ cases are
relatively uncontroversial, Whether offered ultimarely to prove that an act
occurred, the identity of the actor, or thé actor’s state of mind, the
evidence does not violate the character rule. This does nor mean no
propensity inference is involved; as in the sequential plan cases, one must
still infer that a person with a plan has some propensity to carry it our.
However, that inference can be made without regard to the individual
character of the person involved; it is 4 generalized inference. about
humian behavior that the jury may rationally apply regardless of the
individual.

As always, there is the possibiliry thar the jury will bypass the plan
inference and employ the forbidden character reasoning. Because the plan
inference. is highly intuitive, however, the risk usually will not be sig-
nificant. Nevertheless, in some. cases the risk of unfair prejudice will be
's-u'fﬁtiently-g_reat, the probarive. value sufficiently slight; and the likeli-
hood of the jury’s ignoring or not comprehending sufficiently great, to
justify a trial court’s exclusion of the evidence.

§9.2.2 “UNLINKED™ PLANS; ACTS COMMITTED. PURSUANT TO A
“ComMmoN ScHEME™
Far more problematic than the linked plans previously discussed are
so-called “unlinked” plans, As Mendez dnd Imwinkelried explain:

. 0877 F.2d 153 (1st Cir. 1989). See iupri noves 31~34 and dccompanying text.
1 8ee 22, Charles A. Wright & Kenneth W. Graham, Jr., Federal Pracrice and
Procedure: Bvidence §5244, at 501 (1978) (noting that sodus operandi theory requires

thie. the method be “guice -distinctive: and the similaritiés. striking,” wheréas acts

supporting plan theory “may be-dissimilar and the technique quite banal™).

o See, g, id. (citing cases including United States v. Olipbane, 525 £.2d 505
{9th'Cir.-1975) (approving admission of a “not. uncommon” typé of postal theft thar
was only relevant to identify- defendant as-a, perpetrator); Peopie v. Gieen, 194 Cal.
Rptr. 128 (Ci: App. 1983) (believing plan cheory. requires greatsimilarity between the’
charged and uncharged acts, the court strained to find nonexistent similarities: however,
imerely showing thac the same victim was.object of both the charged-and uncharged
conduct would have bees sufficient under. the plan theory)). '
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. Prosecutors relying on.this varigrion attempt to prove some element ol the
charged offense by showing thac the accused cormimitred, within a faitly
tight time frame, crimes similar o the one charged. Ttie similarities be-
tween the chirged and uncharged offenses are, however, insufficiént to
satisfy the test for the existence of a truly distinctive modsis operandi.

‘Moreover, the prosecuror is unable to produce any direcr evidence
that the accused cormmitred the charged and uncharged offenses as part of
a single, commen plan. The anly evidence available 1o. t'h__e prosecution is
that all the crimes were committed in roughly the same fashion.*

There might be some advantage to conceptualizing cases of this type-as
involving a “common scheme” rather than a “plan™ because che larter
connotes-a.series of acts done with a relarively specific goal or ourcome in
mind, while the former connotes a particular-act doné multiple rimesina
similar way.. Whatever termi is used; however, the idea s the same: evi-
dence offered pursuant to-this theory involvesa far more general concepe
of “plan” than does evidence offered to show a “linked” plan.
Commentators have long criticized this application. of the.plan
theory on the basis that irs rue effect is to invite 4. finding of guilt by
characrer-based propensity rather than through the kinds of inferences

that avoid the character ban. As one authority states, the plan theory.

is plausiblé when there is'somé other evidence of the plan or when the
existence -of the plan is the obviods inference from the other crime.
However, if not carefully policed, this exception can serve to-adroira series
of crimes whase most obvious relationship is that they were all committed
by the defendant and whase strongest tendency is to prove the deferidant’s
chardcter for crime rather than his planned course of conduct. ™

* Mendéz & Imwinkelried, supra note 7, ac 484 {foatnotes omitced). See afso
Sweecv, Roy; 801 A.2d 694, 708 (Vr, 2002) {describing an unlinked plan as “a series-of
proximate, similar crimes: which establish.a pfan fo commit the serigs 3f grimes”).

_ 4422 Wrighe & Graham, supra note 41, §3244. ¢ 500. See alio Jeffrey H.
Conrreras, Note, Evidenze: Admussibilicy of Oeher Crimes o Estabiish a Common
Scheme or Plan— Hall v State, 37 Okda. L. Rev. 103 (1984} {discussing Oklahoma
cases borh admieting and rejecting uncharged miscondice evidenice to:prove “plan . and
criticizing Oklahoma cotires for failing ta distinguish berween dhe “plan” and “identiry”
(rodns epérandi) uses of uncharged miscoriduct evidenee; the author also suppore a
rarrow rzadingof “plan” that requires a “visible connection” berween the charged and
uncharged acts); Thomas Quigley, Note, Admissibility of Evidence Under Indiana’s
*Common Scheme or Plan” Exception, 33 Ind. L.]. 803, 811815 (1978} {criricizing
{ndiana cases applying common schemie or plan theary o situations in.which defendant
has commiteed a series’ of cfimes againse a “class” of people,. the author staees thar
“[t]here isuitimately no difference berwieen admirting evidence to'show chat adefendant
had previously perperrated crimes upen humaniry, on the one hand, and admitting it to
show that defenddnt was simply 2 person of bad character, on the. other™ id. ar 815}
Stephen T. Strong, What Is a Plan? Judicial Exparision of the Plan Theory of Military
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In the courts, the theory might once have been accepied by a majority of

jurisdictions;* but overall, courts’ reacrions have been mixed for some
time;** Today, while many courts continue o' approve admission’ of

Rule of Evidence 404(b) in Sexuat Misconducr Cases, Army Law., June 1992, at 13; 16
(under the unlinked plan theory, “the only logical link between the uncharged
misconduct and the ultimate object of proof is the accused’s apparenc prapensiny to
commit. simular criminal -aces”); Comment, Admissibility of Prior Criminal Acts as
Subistantive Evidenice in Criminal Prosecution, 36 Tenn. L. Rev. 515, 521-522 {1969}
(also endorsing a more narrow definition of common scheme or plan, and scaring that
“the inquiry should be to determine whether the present crime lbgicéliy_'and nacirally
foliows from the first rather thar one following the othérin a random fashion. In other
words, the erime for which the defendant is on tial should have been inrended or

?lanncd_ before the commission of the first crire.”; id. -ac 522): Notwe, Evidence of

Beféndant's"Other Crimes: Admissibility In Minnesota, 37 Minn. L. Rev. 608, 612
(1953); Brook. L. Rev. Note; suipra note 7,-ac 101105 (endorsing a-narrow definition
of coramon scheme or plan and stating that “in: the true common scheme chere isa final
‘goal in the mind of the actor . . .and that all the crimes. are-committed toward the
Furtherance of tha goal. Each crime brings the actor somewhar closer to the achicvement
of his desired end.™; id. at 101-102); Ivon B, Blum, Commenr, A Proposed Analyrical
Methed for the Determination of the Admissibility of Evidence of Qcher Offérses in
California, 7 UCLA L. Rev, 463, 472473 {1960} (endorsing 2 narrow definidon of
scheme ot design in which defendant has 2 final object in mind, and stating that if the
scheme or design “does not-include the specific ace charged within ifs. scope, then the
inference chat the defendane did the act.charged as part of the consummation of the
scheme or design is fallacious™; id. 40473y,

4 See: Mendez & Imwinkelried, supra note 7, at 486 (stating thar at one time, a
mgj_ari_rg_i of cotrts accepred the unlinked plan thicory): -

4 People v. Molinewx, 168 NUY. 264, 61 NLE. 286 {1901), one of the best known
darly twentieth cencury American cases to cxamiae the. admissibility of uncharged
misconduct evidence, took a strong position in favar of limiding admissibility to linked
plans: ’

Ir sometimes happens that two or more.crimes are commiteed by the same person,
in pursuance of a single design, or under circumstances which render it impossible.
to- prive one without. provinig all. To bring a case within this excepeion. to the
general rule which excludes picof of excraneous crimes, there must be evidence of
system between the offense on trial and the one soughr to be introduced. They
musc be connected as. parts of a general and compasite plan or scheine, or they
miust be 5o related to each otheras to showa common motive or intent running
through both. . . . “Some connection bétween the crimes must be shown to have
existed in fact and in* the mind of the acror, uniting them for the accomplishment
of'a common purpose, before such evidence-can be received.”

1d. at 305-306, 61 N.E, ar 299 {quoting "H.C. Underhill, A. Treatise on the Law of

Criminal Evidence §88, at 110 (1898)). See also Shaffner v. Commonwealth, 72 Pa, 63

{1872) {*To make one criminal act evidence of another, a connection between them
must have existed in the mind of the actor, linking them rogecher forsome purpose he
incended to-aceomplish; or it must be necessary to identify the person of the actar, by a

connection which shows that he who commicred the one miust have donie the other:™).

573




§9.2.2 Chapter 9. Plan; -C_omnja’n Scheme or Plan

evidence on this theory,” espedially in: cases inyolving sexual miscon-
duey™® some have rejected ir.®?

It is easy to see that there is no clear line berween evidence admis-
sible under the linked plan and evidence offered under the “unlinked”
rubric. A “plan” is an idea harbored in 2 person’s mind, and evidence of
its existence, absenc the petson’s admission of a plan,* will always have wo
be circumnstantial. Once thar reality is understood, it is abvious that what
constitures a “plan® i subject to interpretation. Suppose; for exarnple,
that Defendant is charged with bank robbeéry, and the prosecution wishes
to offer evidence that Defendant has commitred several bank robberies in
the same- city i the récent past using -a similar, bur not distincve,
method. ¥ Defendanr denies involvemenr in the charged crime. The
prosecution might wish to. produce evidence of the, other bank robberies
committed by Deferidant on the theory tharall of the robberies are tied
together by Defendant's plan to entich herself by robbing banks. Indeed,

7 See, e, g+ United Stares v. McGuire; 27 F.3d 457 (10th Cir. 1994), where-

.defendant was found guilty of aidiﬁg and aberting bank robbery. Over defendant’s
objection, the trial court admisted evidence of seven-other bank robberies' to prove
identity by means of #odus operandi and “common, scheme ot plan.” On ‘appeal, the
court addressed the [aweer theory:

(I every instance McGuire looked o mediumsized Midwestern ci ties in‘otder
to find 2small branch bankwith few ermiployess. Also, McGuire was looking for a
bank that had easy access to an intérsrate in order ro facilicite a- get-away.
McGuire further desired thac the small bank with easy access to dn interstate be
locared near- the parking area of a shopping: center in order fo cariy out the
“vehicle switching” orice the robbery was over.

Id. at 461, The-tourr held that “all eight robberies had many common characteristics
which would tend to show that the defendant was involved in the [charged] robbery and
that che {charged] ‘robbery was a.part of a larger common scheme or plan.” Id. There
were many differcinees among che robberies, however, including the Fict thar they took
place in different cities and invalved various. combinations of perpetrators.
¥ See, e, State v. Coningfoid, 901 A.2d 623 (R.I. 2006} {in prosecution for
molestation of a seven-year-old boy, the wial cotirt did not abuse it diseretion in
admijtting evidence that defendanc previously molested two ather young hoys (one 8 and
the.other shout 14 years old) o “show a commen scheme, plan, or modus operandi to
molest young bays®; chere were many differences among the charged and 'untcharged
dcs, including the ages of the victims and the fact that che uncharged acts took place 7
and 11 years before the charged molestation). For, discussion of the broad use of the
“tommon scheme or plan” cheory.in child molescation cases; sée infra §9.4.2,
¥ Seeinfra §9.4.2, -
_ "Even an admission is in fact circumstantial evidence of.the person’s stare of
mind. When a person says; “1am planningto rob a bunch of banks over the fexc yedr ot
50, the declaration is not the plan; it is meérely a statement about it T'o put {t differently,
one must stiil infer the existence of the plan frony the statement abous ir.
M IFthe mechod were teuly distinctive, evidence of the- othéar robbecies might be
admissible on the madits operand; theory to-identify defendant as the perpetrator.
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it is likely that this is exactly what was going through Defendant’s mind as
she planned and executed each robbery; one-would expect as much from
bank robbers. Would. this justification avoid the forbidden characrer
inference? Compare the lines of reasoning, beginning with the plan
justificarion:

————> EVIDENCE: In the recent past; Defendant robbed several
banks in the same city using a'method similar
to that used in the charged bank robbery.

3 INFERENCE: Defendant has a plan to rob. banks to en-
rich herself. '
———> CONCLUSION: Defendant robbed the bank on the
charged occasion.

‘Now, the forbidden character justification:

————> EVIDENCE: In the recent past, Defendant robbed several
banks in the same ity using a method similar
to thar used in the charged bank robbery.

————3 INFERENCE: Defendant is the kind of person who
would seek to entich herself by robbing
banks. _

————> CONCLUSION: Defendant robbed the bank on the
charged occasion.

If these chains of reasoning are different, the difference is extremelv subdle
and quite likely to be lost on a. jury. Though it is rrue that the first chain
does not specifically require an inference of Defendant’s character, the
idea that Deéferidant would have a plai to. commit a particular wype of
crimeé to enrich herself, pracically speaking, is no differcrit from the idea
that Defendant is the kind of person who would commir a parricular kind
of crime to ‘enrich herself. Moreover, if the plan reasoning, outlined
above were to be petmitted, it would apply to any type of civil or criminal
case in which a person charged with committing a particular bad act has
commitred. that type of act before, almost regardless of the similarities
among the acts. Accepting. the unlinked plan or common scheme theory
as a route to-admissibility of uncharged misconducr evidence therefore
would effectlvely eviscerate the characrer ban whenever the individual has
engaged in similar misconducr.®

* One does.not need satistics o feel comforable in the assumption that many
¢riminals make careers-out of committing parucular types of crimes, and even of using
similar methods in-committing chem. I€e’s not broken, why fix ic?
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The thing thar saves the ° linked” plan cases from these subject to
this criticism is that the actor’s goal is more spec1Fc and more direcred
than in che “unlinked” plan cases. In the former, one’s goal is'not simply
to achjeve wealth by robbing banks. The goal is more specific. One
mfght for example; rob a bank to ¢brain the money reqitired to purchase
equipment needed to commic the charged bank robbery. Or a person
might rob a series of banks owned by a particular company against whom

she harbors ill feelings. Or she might reb a series of banks thar have

identical security arrangements and safes (assuming chese things differ
among banks). When the goal is specific enough, the distinction berween
a rrue plan and a “plan” that in actuality amounts to no more than a
general desire to‘engage in criminal behavior for personal gain or satis-

faction becomes more apparent. Some cases will clearly fall on one side of

the line or the other, while ocher <ases are a matier of }udgment The
principle, however, is the same: if the irie effect of the evidence in the
circumsrances of the case 1s to invite an inference abour the character of

tlie actor, the court should exclude icif the court desires w uphold the

characrer evidence Prohlbltl()ﬂ i

A brieflook at prosecurions involving illégal drugs shows that courts
often cross the line between permissible and impermissible uses of un-
charged misconduct evidence. In Unized States v. Guerrero,™ for exarmiple,
a physician was charged with 1llegaily dispénsing controlled substances to
an undercover agent who was a padent. To prove defendant’s unlawful

intentto dispense drugs not needed for the patient’s medical care, the
government offered the testimony of a former secretary-receprionist in
defendant’s office that he had .instructed her to prepare false medical

charts for nonexistent patients on which ‘Were recorded. prescriprions
.ac:tually issued to a single person; that defendant admitted to her on a few
occasions thar he was prescrxbmg drugs to patients for illegirimare pur-
poses such as to help a prostitute free herself from her pimp or because it
was better for a drug addict to obrain drugsfrom him than to get themon
the sweet; and. chat defendant had prescribed drugs in exchange for
merchandise.” The trial court admirced this evidence, and: aithough the
appellate court reversed defendant’s conviction on other grounds,’ it

** See State v. Murrell, 507 A2d 1033, 1038 {Conn. App. Ct. 1986) gwarnmg
that even when a colirt attempts to take certain factors-intw account, ‘there is still a
“danger . . . rhat evidence of prior misconduct, offered to prove d.common: ‘;cheme will,
in fack, seive ‘merely 1o shiow an evil disposition on the part of theaccused™ {quoring
Stare~v. Williams, 459 A.2d 510; 512 {1983)). '

650 F.2d 728 (Sth Cir.. 1980),

*1d. ac 737.

 These grounds included the improper admission of othier uncharged
misconduet evidence: 1d. at 733-736,
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held that the secretary-receptionist’s testimony was properly admltted as
relevant o

unlawful intent in chat it shows extrinsic acts, sitbstantially similar to the
charged offenses, ‘which require the same state of mind as the offenses
charged in the indictmene. Further, it tends to show an ongoing practice of
unlawful dispensation and is thus relevant to show a common scheme or
plan. {The witness's] testimony contains: evidence from which it could be
inferred thart these extrinsic acts were ourside the usual course of profes-
sional practice for legitimate medical reasons.’

Though the Guérrere court did not explain:furcher its “common scheme
or plan” reasoning, that reasoning appears to have been as follows:

~--——3> EVIDENCE: Guerrero engaged in several acts of prescribing
controlled substances outsidé the usual course
of medical treatment.

~——> INFERENCE: Guerrero had a plan to provide drugs to
patients and non-patients who did not
need them for legitimate medical pur-

poses. '
———> INFERENCE: Guerrero’s prescription on the charged
occasion was'in furthérance of this plan.
——> CONCLUSION: Guerrero intended to prescribe
drugs unlawfully on the charged

OCCﬂSlCIIl

Given that none of the uncharged acts revealed by the witness were.
sufficiently simnilar o the- charged act to qualify under modus operandi-
reasoning,®® ic'is extremely difficult ro distinguish the aboye reasoning
from the forbidden character reasoning:

—==> EVIDENCE: Guerrero engaged in several acts of prescribing
controlled substances outside the usual course
of medical treatment.

————> INFERENCE: (Guértero is the type of person who would
unlawfully provide drugs to petsons who
do not have 4 legitimate medical reason for
obraining them,

7 1d. at 737,

* For discussion of modus operand as a route to admissibilicy of uncharged
misconduct evidence, see fifra: Chapeer 13.
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———> CONCLUSION: Guerrero intended unla’Wﬁij{ 10 pre-
scribe the drugs on the charged.ocea-
sion..

The idea in defendant’s ‘mind in Giserrero was not 2 scheme with an
overall goal. The courr did ner suggest that defendant had a specific
financial motive, or.a specific ultimate -outcote in mind that required
commuission of each of the charged and uncharged acts. Indeed, eich
instance related by the. government witness could be undersrood s
motivated by a different type of considerarion. In one case, it appeared-to
be to help a prostitute free-herself of dependence on a particular pimp; in
another, it was to help ensure thar-an addict would obtain safer drugs
than-available on the street; in another, it may have been the desire to
obtain certain. merchandise for himself To say ‘that defendant’s “com-
mort scheme or plan® was ro use his medical license to dispense drugs
other than for legitimare medical purposesand ourside the usual course of
medical tredtment is to strerch the concept ‘of plan well beyond the

dividing line beween character and non-character reasoning.® If the

Guerrero facts createa plan inference sufficient to overcome the character
ban, virtually any evidence of unlawful drug distibution would be ad-
missible in a drug prosecution. s

Some courts have not adopred the broad réading of “common,
scheme ot plan” illustrated by Guerrero. In United States v. Lynn,® for
example, defendanrt was charged in connection with an alleged marijuana
and hashish importation conspiracy. Defendant denied any involvement
in the conspiracy, and most of the government’s witnesses were coop-
erating co-Conspirators who were alteady serving time for the.crimes. The:
governmenr offered evidence of defendant’s earlier arrest and conviction
for possession of marijuana with intent to distribute. The trial court
admitted the evidence to prove either the existence of a cornmon scherne,
and. chus defendant’s participation in the conspiracy, ot the defendant’s
intent.* On appeal, the court reversed defendant’s conviction, applying a
more. stringent standard for the admission of unchaiged misconduct
evidence to prove common scheme or plan:

* See also 22 Wright & Graham, supra note 41, §5244 (characterizing Guerrerg as.
involving improper admission of chiaracrer evidence).

5 See also United States v. Ricardo, 619 F.2d 1124, 1131 (5¢h Cir. 1980} (in
prosecution for marijuana imporration conspiracy in which. defendants were-
apprehended -in the Guif of Mexico on a ship conmining a large’ quanrity of
marijuana, evidence of convicrions of ceriain defendants for previous drug smugeling
through the Gulf of Mexico was admissible i prove a plan to smuggle the congraband at

issué inwo the ‘Gulfof Mexico for'latet imparration into the Unired Seares),
€1 856.F.2d 430 {Ist Cir, 1988).
“1d. at 435.
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Thege is nothiag o suggest that Lynn’s previous offense “leads in a
progression,” as the district court contended, to his. participation in the
1980-81 conspiracy. No evidence indicawes a continuing or conrnected
scheme of marijuana importation on the part of the defendant. The
participants in both events ‘were entirely different; indeed, it is entirely
unclear if anyone besides the defendant was involved in the first traris-
action. .. . Moreovet, it is hard to discern a common non— propensity
thread connecting Lynn’s sale of 100 pounds of marijuana o undercover
-agent Pucher and an international conspirdcy to ship. millions of dollass
worth of marijuana from the Far East to the United States. Finally, the fact
that the ptior conviction concerned events that wook place sixyears before
the instant offense suggests even more strongly that the two acts were
unrelated bur for involvement with the same- illicit substance. Given the-
dissimilarities between the two episodes, we cannot uphold the district
court’s finding thar the prior crimes evidence was probative of a common-
plan or scheme.” '

The Guerrero-and Lysn courts fundamentally disagree about the unlinked
plan or comimon scheme theory. One sanctions the tse of a broad con-
cept of “cominon scheme: or plan” that arguably encompasses virtually
any similar behavior. The other requires a distince link between the
charged and uncharged acts; and holds that in the absence of -such

linkage, admission of the uncharged offense invites the forbidden char-

‘acter reasoning.

Fven though the more narrow interpretation of plan is more con-
sistent with the prohibition against charactet evidence, most courts apply
the commion scheme ot plan theory to cases in which there is no cledr fink
between. the charged and unchiarged conducr. This is particularly true in
sexual offense cases where defendant denies that the act 4t issue took
place, as will be discussed in a later section.*®

B1d See alw United States v: Powell, 587 F.2d 443 (9th Cir. 1978) (i
prosecution for conspifacy to possess marijuana with intent to distribuee where,
defendant dénied being the suppliet of the marijuana, tie crial court erred in admitting
évidence of a prior conviction for possession. of marijuana with intenc {o distribute; the
government did not show that prior crime was connected with the charged criime, and
the offenses were: not. sufficiently- similar and: distinctive to merit admission. to’ prove
-defendant’s participation). '

6% Sre 'inﬁ'zz- §9.4.
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§9.4 USE OF THE “PLAN” THEORY TO PROVE THAT -
THE ACT AT ISSUE OCCURRED

Evidence of uncharged misconduct may also be offered to prove the

existenice of .a plan, which, in turn, tends 1o prove that a disputed act ~ Alihe
-occurred. In some cases, the apphcatmn of this theory is not controver- theories &
sial, while iri others situations, its use is more prnblematlc In many of the above hyp:
reported cases, it is difficult to derermine whether the uncharged mis- The repor
conducr evidence was offered to prove thar the charged act occuired type ouclir
(actus reys) or that the defendant acred with the requisite mental state rather char
{(mens rea). This is especmlly true in child sexual molestation agd ac- behavior, i
quaintance rape casés. For that teason, those cases will be discussed to- relatively ¢
gether. '

*Note

that Vicrim

§9.4.1 LinkeD PLAN CasSEs obtaining m
would ténd i

Suppose Defendant is charged with kidnapping Victim, 2 member took place o

of 2 wealthy family, who disappearéd on a specified date and only _Fore
3 theory, reasc

reappeared when famlly members paid a large ransom as instructed in a kidnapping,

addition, if ¢
distincrive, a
manner, the
tha theory it
Lharged even
_ 4 Sep, o

for conspirin
activity, evit
admissible te
{(5th Cir. 19
petitions the
against'a buil
courts, evider
to kill the an
ténded to she
thus- was- rels

note allegedly from the kidnappers. Defendant claims that no Ludnappmg
+ took place, and that Victim faked the kidnapping as a way to obrain
money from her family.' If the case goes to trial, the only genuine issue
will be the actus reus — whether 2 kidnapping took place Suppose further
chat the prosecutor learns thar on another accasion, Defendant. kid-
‘napped another member of Victim’s family and released the person after
the family paid 4 substantial ransom. From that evidence, it iight be
inferred thar Defendant has a continying plan to kidnap members of
Victim’s family for financial gain, and that Defendant carried our the:
plani on the charged accasion. The reasoning would be as fo[lows

~—— EVIDENCE: -On another occasion, Defendant kidnapped a
member of Victim’s family and released the.
victim after the family paid a substantial ran-

. | Weidman, 57
| SDi'n . . . mail fraud,
—3% INFERENCE: Defendant has a plan to obtain ‘money construction

invoices, and:
eatlier schem’
admissible tc
occurred); St
thaining m
participation
defendanes w
o obtzin ma

from Victim’s family by kidnapping-
family members and retuining them aftef
payment of ransom.

§9.4 ! Cf* United States. v. Pheaster, 544 F.2d 353 {9th Cir. 1976).
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-activity, evidencd that defendant had previcusly possessed marijuana seads was
‘petitions the coures for relief from claimed vinlavful conditions and other violations)

ta fall the another writ writer” was admiissible o prove plan or motive; the evidence

‘mail fraud, pefjury, and conspitacy arising from an alleged scheme ‘to defraud a

‘admissible t© prove a preexisting design or scheme and thus thac the cha.rgcd acts

Chapter 9. Plan; Common Scheme or Plan ' §9.4.1

~-——> INFERENCE: Defendant used that plan on the
chatged occasion.
——> CONCLUSION: The kidnapping (the actus rews)
ocearred.?

‘Although the same facts could give rise to alternative: legltlmate
theories for admission of the uncharged misconduct evidente i the
above hypothetical,? the plan theory is well suited to cases such as this.
The reporters contain many. examples of cases appiylng teasoning of the
‘type outlined above:* The “plan” concepr applled inthese cases is narrow;
racher than alleging a broad plan ro-engage in a particufar rype of criminal
behavior, the theory suggests a specific kind of behavior commiited in 4
relatively specific way against a defined class of victims (in the hypo-

% Note. that similar reasoning could also be used to justify admission of evidence
thar Victim had, on another occasion, faked her own klcinappmg as a mears of
obtaining moriey from het famiily. By the same logic outlined in. the rext, the evidence
-would tend to showa plan; which, in twrn, would:be relevant to whether 4. kidnapping
rook pldce on the charged-occasion. :

*For cxamp[e, a court could justify admission of the evidence on the “motive”
theory, reasoning that Defendant had a specmc financial reason for carrying out 2
Kidnapping, thus ma}ung it somewhat more I:kely thar the charged act occurred. In
addition, if the methiod Defendant used to commic the uncharged klclnappmg was-very
distinctive, and the charged kidnapping, {f it oceurred at all, was carried out in the samie
manner; the evidence mighe be admissible on the modus operand; theory, ‘even thotigh
thar theory is normally employed to prove the’ |cientlry of an actor rather than thar che
charged event occurred. *

4 See, e.g.» United States v. Hill, 898 F:2d 72, 75 (7¢h Cir. 1990) (in prosecution:

for conspiring to manufactute mari juana where defendant denied he was involved'in the.

admissible to prove a plan to cultivare marijuana);. Lamar v. Steele, 693 F.2d 559
{5ch Cir. 1982) (in civil rights action by a Swric writer” {an inmatc who frequenidy

against 4 bullding major at the prlson a]lcgmg that the major denied him access to the-
courts, evidence thac the bmldmc major had given-anather inmate a:knife:and asked him

tended. to-show a plan on defendant’s behalf to-deny inmates access to. the. couts, and
thus. was televant to prove that defendant denied phaineiff access); United States v.
Weidman, 572:F.24.1199, 1202-1203 (?th Cir. 1973) {defendants were: charged with

construction company and a steel company by obraining money using false work orders,
invoices, and purchase orders and by inflating labor and equipment costs; evidence of
carlier schemes going back many yeacs-and closely resembling the charged scheme was

occurred); State' v. Scort, 175 P.2d 1016, 1023 (Utah 1947) (in - ‘prosecution for
obraining mioney by running 2 confidence gaime, evidence of defendants prior
participation in similar acts involving the same complex merhod was admissible to prove
defendants were acquainted with each other-and: that their actions constituted 2 scheme
t0 obtain money):
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thetical just di'scussed_,_\’“ictim"'S' farnily). 'T.hough the reasoning in these

cases requires a propensity inference (thara person-who has a plan o act-

in @ ¢ertain way is. more likely to acr consistently with' that plan than is
one without a plan);.that inference is riot based on characrer. As z result,
admission of the evidence does not-violate the character rule.

§9.4.2 UNLINKED Pran Cases: Two KinDps OF REASONING

“When the case does not involve a preconceived plan that encom-
passes all of the acts, courts have used two kinds of reasoning to justify
admissibility. Often, the: court will apply the concept of-a “common
'scheme of plan.” The basic justification for admission of the evidence is
that there is a meaningful distinction berween that kind of reasoning and
the forbidden character reasoning,-and that the évidence should be ad-
mitted unless its prejudicial potential overwhelms its probative value. As
will be shown; this concepr is difficult 1o support. The second ‘type of
reasoning is.-based on the doctrine of chances, which applies to a more
narrow group-of cases, but, if the intuitive connection among the acts is
strong, it is. easier to justify than the “common scheme or'plan” theory.
The sectioiis to follow consider both types of logic, often in the ‘context of
child molestation and acquaintance rape cases, where actus reus or mens
rea is-often the major contested issue. Such cases rarely involve linked

plans.

a. “Commeon Scheme or Plan™ Reasoning.

The tonicept of 2. "common scheme or plan” already has been dis-
gussed in connection with cases it which identity is the primary conrested
issue.” In child sexual molestation cases, defendant commonly contests
neither identity nor mens rea; defendant effecrively concedes that if che
charged acts occurred, they were committed with criminal intent. This
miakes actus reus the sole significant issue in the case; Similarly; in’ most
prosecurions for acquaincance rape, there is no.issue of identity. Gener-
ally, the defense is based on a claim of consent. That élaim, in turn, can be
characterized as an attack on. either the mens rea or actus reus element,
depending on the fact pattern. If the basic factual stoties of prosecution
and defense are the same, the primary issue is best framed in terms. of
mens rea. If the parties agree that the interaction began consensually but
disagree about what happened later (for example, ‘whether defendan

3 See supra §9.3.
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made a threat or used a weapon or physical force), the contested issue
probably is best stated-as one of acrus rews (whether the criminal act
occurred). In practice, however, it makes little difference; if consent is
raised, the admissibility of uncharged misconducr evidence to prove lack
of consent is likely to be analyzed the same: whichever ultimate facr is
deemed at issue: For thar reason, it is sensible to- trear all cases involving
“common scheme ar plan” at the same time, even though the ultimare
issue the evidence is offered to prove can be either aczus reus or mens rea.

“There are fundamentally different views about the applicability of
the “common scheme or plan” concept ro child molestation and ac-
quaintance rape cases, This controversy is: illustrated by the decisioris of
the California Supreme Court in Peaple v. Tassell® and People-v. Ewold,
the first a rape’ prosecution and the second a child molestation case. In
Tassell, the prosecution produced testimony that Tassell asked the victim;
a waitress; for 2 ride home, bt when they arrived at his destination, he.
attempred to kiss her, When she refused his advances, Tassell assaulted
and raped her. Defendant admitted having sex with the. victim but
claimed she consented. To prove lack of consent, the prosecution ‘offered’
the testimony of two witnesses, both of whom testified that Tassell raped
thent. One was a barmaid who claimed Tassell followed her at the end of
her shift and raped her after she resisted l-uf, atrempt to kiss her, The other
witness ‘testified chat Tassell gave her a ride, actempted to kiss her, and
when she resisted; raped her.® The trial court admitted the restimony of
both witnesses on the theory that they tended to- prove defendant had a
plan to rape women that was manifested on the charged occasion. De-
fendant was convicred, and the California Supreme Court reversed,
holding that admission of the evidence viclared the character rule. The
court held that proper use of the plan theory requires proof that the
defendant had “a ‘single conception or plot’ of which the charged and
uncharged crimes are individual manifestations.™ The prosecution must
demonstrate thav defendaiit had a “grand design,” a-concepr the court
illustrated maostly by examples of linked plari cases that fall into the chain
pattern.*®

If Tussell presents a restrictive linked plan: view -of the common
scheme or plan theory, Ewoldr, the cae that overruled it, embraced a
more expansive view of “plan” theory. Ewoldr was charged with sexually
miolesting his stepdaughrer Jennifer; Ewoldt claimed the acts did not take
place, a common. defense in child molestation cases. To prove that they

8679 P.2d 1 (Cal. 1984).

7867 P.2d 757(Cal. 1994}

8679 P.2d ar 3.

91d. ar 5 (quoting Peaple v. Covert, 57 Cal. Rprr. 220, 223 {Cr. App: 1967)).
¥Td. ac 5 n.4. For discussion of the “chain partern,” sez supra §9.2.1.:
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did, the prosecution was permitted 1o call the victint’s sister to restify thar
Ewoldt committed similar acts with her.” The California-Supreme Court
held tharthe trial court did noters. Disapproving its own ruling in Tasse//
barely ten years earlier that the charged and uncharged offenses must be’
part of a single, continuing plot, the court held that “evidence of a
defendant’s uncharged misconduct is relevant where the uncharged
misconductand the charged offense are sufficiently-similar ro support the
inference thar they are manifestations-of a common design or plan.””? As
to whar constituces sufficient similariry, the court attempred to idendify a

.middle ground between evidence offered to prove intent (which requires:
lirtle similarity) and evidence offered o prove identity, by which the
court. meant the modus gperandi."” The court explained that

in establishing 4 comman design-or plan, evidence ‘of uncharged mis-
. conduct must demonstrate “not merely a similarity in the results, but such
a concurrence of common features that the various acts are naturally to be
explained as caused by a-general plan of which they are the individual
manifestations.” . . . [T]he.common fearures must indicate the existerice of
a plani rather thana series.of similar spontanéous dcts, buc the plan thus
revealed need not be-distinctive or unusual.™

Thus, under the rule in Fuwoldr, truly spontaneous acts, though similar,
areinsufficient to esrablish a legirimate plan, but the acts.need not meet
. Tassell's strict test-of “grand design” —the existence.of an. ulrimate, goal.
< ‘Courts have been parricularly receptive to the permissive approach
to- plan evidence in sexual offense prosecutions; despite broad-based ac-
ademic criticism of unlinked .plan theories,* the casé reporters: contain

" Ewaldr, 867 P.2d ar 760.
= Id. ar 76(). R -
P 1d. @ 770.

T, (quoting 2 John . Wigmore, Evidence in Trials ac Common Law-$304, at

249 (James H, Chadbourn ed. 1979)), _ L
) V¥ S2¢, 2., 1 Edward ). Imwinkelried. Uncharged Misconducr Evidence §3:24
(1998} {calling the unlinked plan theory “spurious”); Jeannie. Mayre Mar, Note &
Comment, Washirigton's Expansion of the “Plai” Exception Afeer State v. Lough, 71
Wash. L. Rev. 845 (1996} {criticizing the broad plan theory); Heather E. Marsden, .
Note, State v. Hopkins: The Suipping of Rhode Istand Rule of Evidence 404(b)
Protections from Accused-Sexual Offenders, 3 Roger Williams U, L. Rev. 333 {1998) :
(arguing’ that adoption of broad “plan” and “lewd dispasition” uses of unchirged L.
9 misconduce evidence .eviscerates protections afforded eriminal defendants): Major ;
Stephen T, Swong, What Isa Plan? Judicial Expansion of the Plan Theory of Military
Rule of Evidence 404(b} in Sexual Misconduce Cases, Army Law: ,June 1992, ar' 13, 14
{characterizing.the, expanded plan theory.in sexual pffense cases as “nothiing more than a
pretense for admitting evidence to show criminal propensity”). Bit see David P. Bryden
8¢ Roger C. Park, Other Crimes Evidence in Sex Offense Cases, 78 Minn. L. Rev. 529,
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couritless child sexual molestation prasecutions adopting the “comion
scheme or plan” theory,' and also contain many acquaintance rape

547548 (1994) {approving broader plan: theory in limited category of sexual offense

cases), _ _ S o _

'8 See; e.g, United Seags v, Munoz, 32 M J. 359 (C.MA. 1991} {in prosecution
for commirting indecent acts on his daughter, evidence that defendant hiad commitred-
su‘mlar acts on the alleged vietim’s sister -was admissible o prove plan and chus chat e

-.charved acts Uccur[ed) Urited States v. Mann, 26 M.J. 1, 3 {C.M.A. 1988). {acceptzng-

thcor}' but hGIdIng that evidence should have been excluded for reasons of unfair
prejitdice, though the ertor wis harmless); People v. Dancet, 53°'Cal. Rper, 2d 282, 289~
291 (Ce, App. 1996}, diSapproved on other grounds in People v. Hammon, 938 P.2d°
986, 989990 (Cal. 1997) {in prosecution for lewd and lascivipus conduet upon achiild,

evidence ofa priogsimilar act onanatheér minor wasadmissible to prove: desxgn or plan,
arid thits to show that the charged acts ocetirred, even' though che prior Incidenit

‘occurred 11 years.earlier; che court stressed the similarities bertween the charged and

uncharged acts); People v. Montoya, 703 P.2d 606, 608 (Colo. Ct. App. 1985) (in
prosecution for sexual assaule on his stepdaughter evidence that defendant had
committed a similar ace with another victim was admissible where one dlsn nciive feature
was common to both the charged and uncharged behavior); State v. Moore, 819 P24
1143 {Idaho 1991} (in prosecution for lewd conduct with. his granddaughser, evidence
that defendant had commiceed similar misconduct with his daughterand stcpdaughtcr
was admlsmble to prove commion scherme or plan, thits tmdmg to. prove thatthe acts
occurred and that defenidanit: posscssed the required specific Intent; the court treared all

-acts as part of a “continuing series of alleged similar sexual encounters dlrected at the

young, fernale children living within his household” even though the uncharged aces
took place 11 and 3years before the charged acts); State v, Smich, 694 5.W.2d 901 (Mo

Cet. App. 1985) (in trial for sexual assault of a- male foster child enttusted to his care,
evidence that defendant had committed sexual misconduct with other bays entrusted to
his care was admissible to establish modws sperandi and #common scheme or plan ro
sexually molest young boys encristed to his care; the similarity of the charged. and
uncharged acts was crucial, however; ds Missouri-courts tend to-exclude such evidence in
absence of such a showmg, see cases discussed In State v. Brooks 810, SW.24 627, 634
(Mo, Cr. App. 1991}); State v. Spencer, 366-N.W.2d 656 659—660 (Minn. 1985) (in
prosecution for sexual abuse.of his daughter, evidence that defendant had commitred
simildr acts with another daughter and a neighbor gitl ‘was: admissible to- prove that
charged acts occurred); State v. Keithley, 358 N.W.2d 761 (Neb. 1984) (in. prosecurion
for sexual assault of his'minor daughter; E’u’ldence that defenddnt had sexually abused the
allcgcd wct:m 's. sister was admissible o prove “inrent, motive, plan, and merhod of
operation”; the evidence corroborated victim’s testimony and thus presumably proved
thac acts accurred); Daly v. Stare, 665 P.2d 798,801 {Nev. 1983) (in ‘prosecurion for
sexual assaule ‘of deféndant’s 14-year-old stepdaughter, the crial court did not érr in
admirting evidence of defendant’s uncharged sexual abuse of the same vicdm. where
defendant claimed che acts did not occur bur that the stepdaughter made false charges in’
order o free herself of defendant’s disciplinarian child-rearing. methods and the
requiremem chat the stepdaughiter da houschold chares; the evidence was admissible fo
prove “common scheme or plan’ and thus thar the chirged conduct occurred); State v.

Sills, 317 S.E.2d 379, 384 (N.C. 1984) (in prosecucion for rape of defenidant’s seven-
year-old stepdaughter, evidence thac defendant had raped th; same child on a- prior
occasion was admissible to establisha “Common plan or scheme®; e coure noted that i
had been “‘very liberal in admitting evidence of similar sex crimes” . .. We have held
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cases admitting uncharged misconduct evidence on ‘the same basis."”
It has been asserted that cases such as Fuwoldt represent the “dominant
tend” -among the states in dealing with sex offense cases.™ Perhaps

admissible in particular evidence showmg prior similar sex crimes committed by die
defendanc againsc the same victim.”; id. {quoting State v. Effler, 309.5.E.2d 203 (N.C.
1983))); Hancock v. Stare 664 P.2d 1039, 1041 {OLla Cr. App. 1985} lin prosecution
for | rape of defendant's 13-year-old stepdaughier, evidence of defendant’s prior sexual
activity with the same child was admissible to. prove “identity or common scheme or
plan” and thus, most likely, to show both identity and chat the charged conduce
occurred); Seatev. Hapkins, 698 A.2d 183 (R.I. 1997) (in prosecution of defendant’ for
five counts of sexual molestation of his minor stepson, evidence that defendant sexuaﬂy
dbused two other children of about the same age was properly admiiced to prove, inter
alia; thac the charged acts were “part of a common scheme or plan by Hopkins to:molest
young boys subject o his control and influence”.and thus to show that the  charged acts
occurred); State v. Ondricek, $35 N.W.2d 872,-874-878 {S.D. 1993) (in prosecutian
for rapeand sexual contact with defendant’s niece, evidence of prior sexual contact with
and rape of oétier nieces was admissible to’ prove, fnter alia, commion schemeé or plan and
thus thdt the charged acts occurred; “che fact thac uncharged aces took place
appr0x1marcly 20 years before thé charged crime-did not make them too remoce),

7 See. e.g., State v, Ashelman, 671 P:2d.901, 905 (Ariz. 1983) {in prosecution for
rape-of real estate saleswomen where defendant claimed consent, evidence of twa
subsequent rapes of teal estaté saleswomen was admissible to prove common pian or
schemie); Seace v: Willis, 370 N.W.2d 193, 198 (S.D. 1985) (in prosecution for rape ofa
mentally retarded inmate of the inscitution ‘in which: defendant worked, evidence ¢har
defendant raped. another inmate was admissible to show common plan) State v; Lough,
889 P.2d 487 (Wash. 1995) {in. prosecution of a paramedic for raping the victim after

surreptitiously giving her drugs to make hier unconscious, evidence thar defendant had.

done this o four other women was admlss:blc to prove design to. use his specml expertise.
with dmgs to render women unabic to refuse consent to sexual inrercourse); State v,
Reuer, 396 N.W.2d 668, 671 (Minn. Cc App. 1986) (in prosecution for, inter-alia,
iidecent conduct with o woinan on a date, the trial court did not err in admlttmg
‘evidence of a similar artack onanather viciim to shéw a plan worked out'in advance and
thus lack of consent; the trial court found the similarities between charged and
uncharged acts to be, “seriking”™).

Mark Cammack Usmg the Dactrine of Chances t Prove Actus Reus in Child
Abuse and Acquaincance Rape: People v. Ewoldt Reconsidered, 29 U.C. Davis L. Rev.

355, 409 (1996) (asserting that Ewoldr is “unquesticnably in line with the dommant'

trend,” and citing, inter alia, Srate v Lough, 889 P.2d 487,490 (\Vash 1993), a
acquainmance rape case in'which the court held broadly that in'such cases, “a commion
plan or scheme may be established by evidence that the Defendant commitred markecl{y
similar acts of misconducr against sirhilar victims under similar circumstances™).
Refeiring generally to the admissibilicy of similar unchargf_d misconduct in sexual
offenise cases to prove plan or schemé, one comsientator wrote: *Ic is ‘generally agreed
chat in-the, propet factual situarion evidence thar the accused has previously commirted a
similar but-separate and Tndependent.crime is admissible for the purpose of establishing
2 common plan or scheme of the accused.” George L. Blum, Annotation, Admissibility,
in-Rape Case, of Evidence That Accused Raped orArrempred 1o Rape Person. Qther
Than: Prosecutriz — Prior Offenses; 86 A.LR.5th 59 (2001). The author makes the
same fepresentation about admissibilicy when the unchacged misconduce takes place
after the charged crime (George L. Blum;, Admissihility, in Rape Case, of Evidence That
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ih‘cking,_ ‘there are often no witnesses other than the defendant and
the alleged victim,' and in many- situations '(par_t'icul'a-rl_y in child mo-
lestation. prosecutions), defendant atfacks che alleged victim’s credibili-
v Given the difficulties in achieving successful prosecution of sex
offenders, it i not surprising thar courts have shown leniency

‘toward admission  of uncharged misconduct evidence; ‘and the

this is understandable. In such cases, physical evidence is often

Accused Raped or Attempited to Rape Person Qtcher Than Prosecurrix— Subsequent
Offenses, 87-A.L.R.5th 181 (2001} and in cases in which itis not specified whether the
uncharged misconduct ook place before or afeer the charged conduct {Gearge L. Blam,
Admussibilicy, -in Rape Case, of Evidence Thar Accused Raped or A‘m:_mpt;dj to Rape
Persan Other Than Prosecutrix— Offenses. Unspecified as to Time, 88 AL R.Sch 429
(2001}). .

" See People v. Coverr, 57 Cal, Rper. 220, 224 {Cr. App. 1967) (“The offense
almast always oecurs in private. The only direcr witnesses ‘are the prosecuting witness
and the defendant.”y.. ' _

2 See State v. Moore, 819 P.2d" 1143, 1145 {Idaho 1991} {“Corroborative

evidence in sex crime cases involving youthfl vierms is often tmes necessacy (o
establishing che ¢redibilicy of a voung child, Too ofter] che determinarion of rthe case
reses strictly upan-establishing char the vieeim's Testimany is more credible than that of
the alleged perpetraror.”); Elizabech Kessler; Partern of Sexual Conduct Evidence and
Presenc: Consenc: Limiting che Admissibility of Sexual Histoty Evidénce in Rape
Prosecutions, 14 Women's Ris, L. Rev. 79, 79 (1992) (“In the majority of cases, no
third parry witnesses or other direcr evidence will he available & corroborare the
woman’s story.. Most cases turnon the all oo comman and friseraring theme of hi
“eord againschers:™); Steang, supra nore 15, ac 17 (“Compelling facss, problenis of proof,
and confidénce in the reliabilicy of prigr sextial offense evidende have.led o widgspread
judicial misuse of uncharged misconduct evidence i4 sexual misconduce rases.™,

* This leniency is also evident.in rhe exiscence of rules designed specifically- ro,
permit the incroduction of svidence of 1 defendand’s other similar misconduct in sex
erime cases: For example, a number of jurisdictions’ have rraditionally’carved biic.a
separace admissibiliy. category: carrying various labelssuch a5 “depraved sexual instincy”
and “luseful disposition.”

[ According to this theory, the ‘uncharged misconduct shows
thar the person has a tendency £o commir this type.of crime, and chat the evidence does.

-not violate the. character rule, S £.g; David ], Kaloyanides, Note, The. Depraved

Sexual Instincr Theory: An Example of -the Propensity for Aberrane Applicarion of
Federal Rule of Fvidence 404(b), 25 Loy. L.A. L. Rei. {297 (1992 {diseussing
fumerous cases-and sharply eriticizing the view char evidericg of uncharged misconducr
tevealing a “depraved sexual instinct™ does not violate the characrer rule): The currene

editon of McCormick's handbosk states thac some couirts admic evidence of other

crimes "[tlo show a passion of ptopensity for unusual and. abnormsl sexual relations,”
MceCoarmick on Evidence $190 (Kennech 8. Broun ed.. Gth ed, 2006). Imwinkelried

notes that ‘many courts did nor strictly apply the requirements of the uncharged
misconduce rule in-sex offense cases, adding;:

[Tthere: was a discernible distinction beoween the standards for ad mitng un-
charged misconducr imsex and nonsex offerse cases. ‘The coures were roirtinely
straining and distorting the plan docerine w rarlpnalize the admi_ss_idn;ofev]'dc_nce
ofthe defendant’s uncharged sexual misconduce. In some jurisdiccions, instfec.
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cases admitting uncharged misconduct. evidence on the saime basis.V
It has been asserted that cases such as Ewolds tepresent the “dominanc
trend” among the states in dealing with sex offense cases.'® Perhaps

admissible in particular evidence showing prior similar sex crimes commirred by the
defendant againse the same victim.”; id. (quoting State v. Effler, 309 S:E.2d 203 (N.C.
19831); Hancock v, State, 664 P.2d 1039; 1041 (Okla. Cr. App, 1985} {in prosecution
for rape of deféndant’s 13-year-old stepdaughter, evidence of defendant’s prior sexual
activity with theé same child was admissible wo prove “identity or commen schermie of
plan” .and thus, mose likely, to show both identity and thar the charged conduce
oceurred): Srate v. Hopkins, 698 A.2d 183 (R.L 1997) (i prosecution of defendant for
five counts of sexual melestation nf his minor stepson, evidence that defendant sexually

abused :two other children of about the same age was' properly admitred to prove, incer

alia, thac'the charged aces were “partof a camimen scheme or plan by Hopkins to. molest
young boys subject to his'cantrol and influence” and thus to show that the charged aces

occurred); State v: Ondricek, 535 N.W.2d 872, 874878 (S.D. 1995} (in prosecurion:

for rape and sexual contact with défendanit’s nicce; evidence of prior sexual .canracr with’

and rape of other nieces was admissible to ptove, inter alia, common scheme or planand
thus that the charged” aces “ocourred; the fact thar uncharged aéts tock place
approximately 20 years before the charged erime did nec make ‘them w00 remote).

"7 See, e.g, State v. Ashelman, 671 P.2d 901, 905 (ﬂgiz._l‘).&’:’) {in prosecution for -

rape of real estite saleswornen where defendant claimed consent, evidence of wo

subsequent rapes of real estace saleswomen was admissible to prove common plan or

scheme); State'v. Willis, 370 N.W.2d 193, 198 (S.D. 1985} (in prosecucion for rape ofa
mentally retarded inmare-of the institution in which defendair. worked, evidence thar
defenidant raped anorher inmate was admissible to show common plan); Stite v, Lough,
889 P.2d 487 (Wash. 1995) (in.prosecution of a paramedic for raping the victim after
surreptitiously giving ber drugs to make her unconsciois, evidence that defendant hid
done this 1o four otherwomen was-admissible to.prove design to use his special expertise
with drugs. 1o render women unable ro refuse consent to- sexual intercourse}; Staie v,
Reuer, 396 N.W.2d 668, 671 (Minn. Ct. App: 1986) (in prosecution for, inter alia,

indecent conduct with 2 woman on a date, the trial court did not gtr in admitting

evidenceof a similarattack:on another victim to show a plan worked out in advance and
thiis lack of consent; the crial court, found the sirnilarities berween charged. and
unc'harged_ acts to be “seriking™).” '

* Mark Cammack, Using the Docrrine of Chances fo Prove Artys Reus in Child

Abuse and Acquainrance Rape: People v. Ewoldt Reconsidered, 29 U.C. Davis L. Rev.

355, 409 (1996) (asserting that Bwolds is “unqusestionably i line with the dominant

‘trend,” “and citing, inter aiia, Statev. ‘Lough, 889 P.2d 487, 490 (Wash. 1995), an.

acquaintance rape case in which the courr held broadly that insuch cases, “a comimen
plan or scheme may be e'stahlishea:'“-byevidence'l:hat"the_Dcfendanr commicted markedly
sitnilar acgs of misconducr- against similar victims under similar circumstances”).
Referring.gene_ra]lj,r to the adrni'ssi_biliry of similar uncharged miisconduct in sexual
offense cases'ca prove plan or scheme, one commentaror wrote: “It is genetally agreed
thar in the proper factual situacion evidence thar the accused has previously commirted a
similar but sepirare and independent crime is admissible for the purpose of establishing
a common plan or schemé of the aceused.” George L. Blum, Annoration, Admissibility,
in Rape Case, of Evidence Thar Accused Raped or-Arrempted to Rape Person Other
Fhan Prosecurrix— Prior Offé‘nse_s’,_ 86 A.LR.5th 59 (200 1-]_. The-author makes the
same’ representacion about admissibility when the uncharged misconduct takes place

after the'charged criime (George L. Blum, Admissibility, in Rape Case, of Evidence Thar
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§9.4.2 Chapter 9. Plan; Common Scheme or Plai

“common scheme or plan” theory appears o be the prosecuror’s weapon
of choice*

Even given the particular need for uncharged misconduct evidence

in sex.crime cases, it is'ifiportant to-examiné the nature of the theory of

“common scheme or plan” adopred in these cases as well as other rypes of

tual ‘honesty wiumphed, and the courts-eventually acknowledged that they were
fashioning a special exception to-the norm prohibiting the wse of the defendant's
disposition’ a5 circumsrantial proof of éonduct. However, while willing o an-
nolince the existence of a special excepticn, the courts attempl:ed to limit the scope
of the exception. Thus, the courts usually declared that the exception was re-
stricted o che defendant’s -disposition o -aberrant, abnormal, degenerate; de-
praved, devianr, perverted, psychopathic, rare, unusual, or unnatural sexual
conduct, Under this exception, the courts admireed evidence of homosexual aces,
‘incest, child molestation, anal intercourse; and sodomy bue excluded evidence of
“normal” sexual misconduct such as heterosexual fape.

! Imwinkelried, supra nore 15, §4: 14 {1999) {fodrnotes omiteed). .See 4fse Kassandra M.
Bcntley, Case: Note, Last or Just Bewildered?: The Exceptions to -Rule 404(b} the
‘Pedophile Excepiion in Hamm v. State, and the Perverson of the Independent Relevance
Standard in Davis v, Stare, 59 Ack. L Rev, 917 (2007} (dlscusstng Arkansas cases
applying the * ‘depraved sexual instinét " theary n pedophllc prosecutions). Same states
that had adopted this concepr lacet abandoned it. See, e.g:, Lannan v. Seate; 600 N.E2d
1334 (Ind. 1992} {invalidating Indiana’s version of the theory afrer’ staring that it
represemecl “what might be labeled the ‘ationale behind the rationale,” che desire o
make easier the prasccurlon of child molésters, who prey on tragically vulnerabie vietims
in secluded secrings”; id. at 1337).

Tn. 1994, the Federa] Rules of Evidence were amended by the addltlon of Rules
413-415, which sunply make othier aces of sexual assaulr and child mglestarion
admissible-in prosecutions and civil cases for conduct of those types, Some jirisdictions
have adopted rules thar achieve most orall of the objecrives of the new federal niles. See,
eg, Cal Eyid, Code $1108 {West 1999).

2 See Strong, supra. note' 15, at 17 (nedng that in cases of familial child
molestation where defendant denies that the acts occurred, unchargecl misconduct wdl
not be admissible to prove ldcntlty, intent, motive, or opporninity because these matters
ate not dispuced, and thac ‘jludges oftén find that skirring the. propensxty evidence
prohibltmn by labelling a pattern’ or course of éonduct a “plan’ is ‘much easier than
overcoming' the more obvigus refevance probiems that using mhc;r theor;es would
enil”); Mar Note, supra_ note 13, ar 853-854 (noting that in rape. prosecurion,
evidence. of other similar rapes would not have been admissible under ocher theoties).
Aniother author poines toa different rationale for-a more lenient rilein sex crime cases.
Jeffrey H. Contreras, Norte, Eyidence: Admissibility of Other Crimes to Establish a.
Commeon Scheme ot Plah— Hall v. Stare, 37 Olda. L. Rev: 102, 107 {1984) ) {neting
the:tendency of Oklahoma courss to admic uncharged misconduct evndcnce insex.crime
cases, often “under the guise of the commen scheme or plan premise,” and sugpesting,
thar the reason for such’treatment “is the theory thar sex offenders are more likely to
repeat their érimes; and therefore evidence of similar sex-related offenses is. more
pmbatwe Y. The author discusses, often mnczlly a number of Oklahoms eases
employing this rationale, Id. ar 107~111,
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Chapter 9. Plan; Common Scheme or Plan $9.4.2

cases approving admissibility on the same basis. To return w the facts of
Fwnldt, evidence that Ewoldr had sexually molesred the alleged vierim's
sister was admissible on the following logic:

——> EVIDENCE: Ewoldt sexually assaulted the alleged victim’s
S1STET.
—> INFERENCE: Ewoldt had a plan to commit sexual
assaults on his stepdaugheers:
2 CONCGLUSION: The charged sexiaal assaults took place.

As neted previously in the descriprion of unlinked, plzms * this reasoning,
while loglcaliy valid, is not meaningfully different from character-based
reasoning, In Fwoldt, character-based reasonin gwould pmcecd as-follows:

——3» EVIDENCE: Fwoldr sexually assaulted the alleged vietim’s-
sister.
-3 INFERENCE: Ewoldt is the type of person who would
commit sexual assaults on minors.
——-~> CONCLUSION: The charged sexual dssaults ook place.

Although the “plan™ chain described abave does not refer directly to
the defendant’s character, the géneralizations supporting the leap from
the uncharged molestation to the intermediate. inference (“plan” in one
casé, character in the other) are f:xtremcly difficulr to dlstmguxsh One
might state the generalization in the “plan” chain as follows: “A person
who has. committed a sexual assault on one: stepdaughtcr is mote likely to
have a plan to assault another stepdaughter than'is a person who does not
have such a plan.” In the character-propensity chain, the generalization
might be: “A person who. has commirted a seéxual aséault on.a step-
danghter has ‘a bad zharacter that makes him more likely w assault an-
other stepdaughter than a person who does not have a bad character.”
These generalizarions sound different; bur in reality can be reduced o the
same underlying proposttion: there is something aboura petson who has
done this'sorr of thlng before that would make him do it again. True, the

“something” in the “plan” case is not necessarily’ a .matter of intérnal
chiaracrer, but the difference is very subtle.?

et supra. §9.2.2.
“Oné commentaror asserts; probably correcily; thace the logic involved in
Ewaldt's plan theory is 4 form of characrer reasoning:

To qualify as plan evidence, the proof:must-derive its prabarive value from some
soilrce other than character '

One common understandmg of the concepr of © plan seems to-satsfy thiS:_
requirement: The existenée of “a prior méntal resolve” or “a conscious commit-
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Even if it is possible to distinguish between the two lines of rea-
soning in theory; theré is little reason o sup port a belief thar the members
of the jury will understand 6 follow an instruction lirniting the evidence
to its “proper” purpose.” Morte likely, the prejudice caused by the evi-
dence will overwhelm its probative value. Compare this situation to one
in which the charged and uncharged acts are truly linked by 4 specific,
common plan or goal, contrived in'advance of any of the acts, of which all
are a parr. Suppose, for example, thatin Ewolds, the prosecution’s facrual
theory was that defendant harbored enmity toward the stepdaughters’
biological father, or that he desired to exact revenge against the children.
for a specifically perceived wrong they committed against him, ot that he
wistied to frighten and intimidate the stepdaughters to prevent them
from twking specific ‘actions -against him or revealing something he
wanted to keep secret. In each of these situations, a juror could com-

prehend 4 link between the charged and un.charged-acts thar makes the-

inference of a “plan” quire obvious and distiner from “character-based
reasoning. There is always some danger that the jurors will employ-the
forbidden reasoning, but the trial judge can assess that risk on a case-by-
case;basi_s‘._This.typc of case is not common, however, meaning that most
involve serial molestation or acquaintance rape, To pretend that the
general similarity of the charged and uncharged. crimes justifies use 6f a
plan theory as a legitimate, non-character route to- admissibility is to
ignore the closeness of the theory to that forbidden by the rules-and invite
the: trial courr to admit the evidence withour conducting the probing

. ‘evamination of its probative value and -prejudicial impact thar fairness

and justice dermand.”®

ment" 1o a course-of conducr enables us to make predictions about the acror’s
Hfuture conduct or to detarmine whar oceurred in the past' withour knowing
anything abotic the detor’s internal disposition, . ...

However, . . . the Buwpldt coure expressly rejected. any requirement: chat
various crimes be. shown to'comprise parts of a single co_n_ccpl;ioh-or plot to be.
admited as plan evidence. Instead; the court-authorized a finding of che existence
af a plan based solely on evidence-of the defendant’s commission of a series of
similar, bur otherwise unconniected crimes:

Cammack, supra note 18, at 371-372. _ _
~ B.Cf Miguel A. Mendez & Edward J. Tmwinkelried, :People 5. Ewolde: The-
California Supreme Court’s Abouc-Face an the Plan Theory for Admitting Evidence of

an Accused’s Uncharged Misconduer, 28 Loy: L.A, L. Rev. 473, 501 {1995} ("The

inference thiac the accused commitred che charged and incharged offenses as parr of one.

plan is so weak a5.10 be unaccepably speculacive.”).

““Though the courts appear to place a greac deal of emphiasis-on demdnstradag

similarity of the charged and uncharged events, they do not necessarily require much

proximity in time. See,.e.g., State v. Ondricek, 535 N, W.2d 872, 877 (S.D. 1995} (in.

prosecudon for rape and unlawful sexual contacrwith.a minor, evidence of acher sexual

:assaults on others was admissible o prove, inter alia, common scheme and chus that the
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“Thus, the plan theory as applied to unlinked acts of the same general
nature is deeply fawed because of the difficulty of distinguishing its
reasoning from the forbidden character logic. Indeed, -as Carimack
points out, Ewoldi's reasoning is “entirely circular” because “falcis are

sufficiently similar to support an infetence that they comprise a common

plan if their “common features . . . indicate the existence of a plan rather
than a series of spontaneous acts.”* In other words, common featares.
prove a plan when they prove a plan.” Similarity alone is not the key to a
legitimate 2dmissibility theory based on the existence of a plan. Cim-
mack explains:

The défect in the court’s “_’p_lan-’to-'c'ornfnit-aﬁ_se'rie&of—sim_ilar_—(_:_rimes_
cile” is not in its endorsement of plan as.a non-character theory of rele-
vance, but in the premise that commission. of a series of similar but non-
distifictive ¢rimes proves thar they were -carried .out pursuant to- an’.ante-
cédent plan. Admitedly, evidence that two or more crimes ‘have been
commirted in. a similar. manner is relevant evidence that the perpetrator
had a plan te comimit those crimes, Butevidence of uncharged misconduct
1s admissible under the plaa theory only if the existence of a plan that
includes the charged and uncharged acts has been proven by a prepon-
detance of the evidence. While it is reasonable ro infer a plan from several
similar crimes; ‘it is equally, if not more, reasonable infer that each
individual crime ‘was “the restilt of an impulse born of the moment.”
Moreover, as Professors Mendez and Imwinkelried point our, an enter-
prising prosecutor will almost always be‘able to come up with similarities
in the method or circumistances of the charged and uncharged crimes.®

Ewoldt and other courts. therefore: endorse: admissibility of uncharged
misconduct evidence upon an exceedingly weak inference of a true plan.
As will be discussed shortly,*a different type of reasoning, based on the
docirine of chances, provides stronget support for admission of the un-

charged acts occurred, even though the uncharged acts ook place approgimately 20
years. before the charged crime; court explained that given the nature of offense and
inderstandable delays in reporting; the passage of 20 years would rot bar admissian).

7 Cammack, supra note 18, at 374 (quoting Euwaldr, 867 P.2d ac 770).

*#1d. ar 375.

21d, ac 374-375 (quoting Edward J. Imwinkelried, The Plan Theory for
Admitring Evidence of the Defendant’s Uncharged Crimes: A Microcosm. of the Flaws
in the: Uncharged ‘Misconduct Bvidence Doétrine, 50 Mo. L. Rev. 1, 12 {1983}
{quoting State v, Buxton, 22 $.W.2d 633, 637 (Mo. 1929); and citing Mendez &
Imswinkelried, supra note 23, ac 501)). See ‘alsp Strong; supra note. 15, at 16 (stating that
courrs have impréperly Telied on similarity alone to justify admission of uncharged
misconduct évidence:ona plan theory, “ignoring the theory’s primary requirernent thac
the accused musthave commiteed the charged and the uncharged misconduce to further

a common plan”).
30 Sep. imfra notes 4464 and acconipanying text.
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cha-rgecl misconduct evi‘de‘nce, but that theory does not rescue the results
in many of the unlinked plan cases. '
Some courts- have resisted acloptlon of too. broad a definition of
“plan” in sexual crimes prosécutions, sometimes holding that the évi-
dence ‘must be excluded if there was a significant lapse of time berween
the uncharged and charged events.” Some have taken a more narrow view
of the plan theory in other types of cases as well.”* In addition, even in
courts thar allow the use .of unlinked plans to prove that the charged ace

*For example, Vermont courts have stated repeatedly thar Vermonr has not”

adopred special rules for admission of uncharged misconduct ‘evidence in sexual
misconduct cases, and théy have applied the common schéme or plan concept
canservatively, See, £:4., State v, Winter, 648 A.2d 624 (Ve 1994} (in progecution. for
sexual assault, evidence that defendant sexually assaulted his. children's 17-year-o0ld
_babysitrer on numerous oceasions four years earlier was not admissible to prave either

motive or common scheme or plan; the'evidence is only admissible on a plan theory if
the prior acts show a clear inference of the existence of a plan, ‘which'in tuen requires’

showing both similarity among acts and proximity in time; in this case, the passage of
fouir years berween the charged and uncharged acts requiired exclusion); State v: Hutley,
552.4.2d.382, 384-:385 (\"c 1988) (sirhilar; uncharged misconduct occurred 10 2nd 12
‘years before charged acts),

In North Carolina, even though the courts-have adopteda “very liberal” approach
to the admlsmblllty of uncharged mrscc)nducr evidence in sex offense cases (:ee SH2rE NOLE
16), they have also been. willing to excl ude such evidence when foo much time passcd
berweén the iincharged and charged acts. In Szaze v, Jones; 369 S.E.2d 822 (N.C. 1988),
for example, defendanie was charged with first-degree rape and taking indecent liberties
with'a child. On appeal of his conviction, the court held. that the trial courterred in
* admitting evidence of sexual miscondiict with another child seven years earliér even
though the offenses ‘were similar. In the court’s view, the seven-year lapse between
uncharged and charged acrs '“substantmliy negatefs] the p[au*nblllry of the exrstence of
an ongoing and codrinuous plan ro engage persistently in such devianractivities™ Id. ar

824 (quonng Srate v, Shane; 285 §.8.2d 813, 821 (N.C 1982)).
Seé also Srate v, Burchficld, ‘G6% 5.W.2d 284 (Ténn. 1984) (holding thar

Tennessee has not adopred a general sex crimes exceprion, and.that evidénce of unlawfill
carnal knowledge of astepdaughter that took place 11 years earlier should have been
excluded from defendant’s erial for the rape of his daughter),

# See, £.g., JBER Ice-Cream Corp. v. California Smoothie Licensing Corp., 31
F.3d 1259, 1267—~1269 3d Cir. 1994] (in franchisee’s action agamst franchisor for
corisumer fraud and negligence arisifig from alleged. Thisrépresentations abous potential
restaurant sales and profits, the trial courcérred in admiting evidence thar defendancs
made similar misrepresentations to other franchisees prove intent and common
scheme.or plan because intent was not relevant to counts remaining at crial and identity
wis not in dispute; even though the uncharged behavior was similar to the r.‘harged
behavior, its admission served only to establish defendants’ propensity ta.commit the
charged acts and therefore should have been excluded); Pedple v. Fiare, 312 N.E2d
174, 176-178 (N.Y, 1974) (in p'rosecurion'for, inter-alia;. receiving a bribe and official
misconduct in eonnection wich the alleged receipr of corrupt payments from 4
contractor, evidence that defendant received such payments from the architeet on-the
same project should not have been admitted; in the absence ofprocf that charged and
uncharged acts were all part.ofa single scheme to collect corrupr payments from the
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Chapter 9.. Plan; Common Scheme or Plan §9.4.2

occurred, the trial coure must balance the prabitive yalue of the evidence

for 'i_F.s legitimate. purpose against the dangers ir presents, particularly

ufifair prejudice,’ _ .
An Tndiana courr was particularly careful to distinguish inadmissible.

patterns’ of ¢onduct from-linked plans or schemes, even where the un-
charged and charged conduct invélves the same alleged victim. In Jatmson

v, State,>* defendant was convicied of batrery, crirninal confinement, and
intimidation, all direcred against the same victim, At wial, the court
permitted the prosecution o present evidence of défendant’s prior
assaults on the same person. On appeal, the court held thar the evidence
should not have been admitted, Even ‘where the defendant’s striilar
misconduct oecurred with the same victim, it did not satisfy the standard
for a common scheme or plan. Respanding t a dissenting judge’s view
that crimes within an ongoing relationship should be admissible, the
court wrote: “[I}f we were 1o recognize exceptions for pareerns of be-
havior— professional burgfars, thieves, prostirutes; bad check artists,

etc. —we would soon have.no general rule prohibiting evidence of prior
acts of misconduct.™ The miajority instead held that® [blehavioral pat-

terns are not.common plans or schemes™ and a lied that proposition
. 01 _ =1 PP

1o the facts ar Issue:

Nothing indicates Johnson’s crimes arose our of & common plan or
scheme. Instead, it would appear that they all arose out of separate, disunce
crisis situations in the on-going saga of Johnson's and Srokes’s “off and
on” romantic relationship.®”

State-v. Dewey™ though flawed, also illustrares the more resmictive
view in sex crimes cases. Defendant was charged with raping KB, a
womian who had accompanied defendant to a restarant. On leaving the
restauradr, the pair noticed that a, headlight on K.B.s car was nar

canractar and. architecs, cthe evidence was anly relevant on a forbidden propensity.

‘theory),

"4 See Brown v, Smith, 64 Cal. Rprr. 2d 301, 314-319.{Cr. App. 1997} (in civil
action by Former tenant and her husband againse a Jandlord and his wife; alleging that
the landlord sexually harassed the tedant in“violation of a state statute, the wial court
erred in admirting ‘evidence thar landlord had -sexually harassed other tenants and
praspective rendnts wirhout balauginig probarive. value against prejudice and orher
daigers; the evidence might have been admissible on the basis of commion scheme ot
plan to prove that charged acts occurred, but the iial court must conduct proper
balancing).

544 WiE2d 164 (Ind: Cr. App. 1989}

P 1d. ac 168 w2,

¥ 1d, ac 171,

’a"’ ld. .
¥ 966 P.2d 414 (Wash, Ce. App. 1998},
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working, and she agreed to accompany defensdant to-his house 1o retrieve
a hieadlight from defendant’s car. K.B. alse.accepted an inviration to enter
defendant’s house for a.cup of coffee. At this point, K.B."s story and that
of defendant diverged. K.B. claimed defendant carried her ro his bed and
raped her despite her protests, then drove her home and waited for her 1o
enter her house safely before leaving: Defendant claimed thar their sexual
conduct was'consensual, and that in fact they made plans for another date.
before parting:?®

To prove lack of consent, the prosecution introduced evidence of a
prior rape.*® The facrs were similar:in some ways to the charged rape— it
began with a date, the vicrim agreed 1o go to defendant’s house, defen-
dant acted as a sociable host before forcibly raping the woman, and
defendant ensured thar the viciim was safe before leaving her. The sim-
ilarities, however, were insufficient for the appellate court, which held

that admission of the evidence was reversible error. The court held ¢hat |

there was nothing urique or uncommon about defendant’s method,

making the evidence insufficient w establish the existerice of an “over-

arching plan’ that included the chagged rape. Absent “features other

than these common to miost fapes;” the evidence should be excluded it
offered on.a “plan” theory.

“The Dewey court’s emphasis on the absence of a single, overarching -
plan demonstrates the couit’s desire to confine the plan theory 1o avoid

its Use-as a proxy for character, At the same time, the COUIT's apparent
equating of signaturé-like similarity to the existence of an overarching
plan suggests the same flaw in reasoning that hvas been explored above. As
explained previously in connection with the plan theory asa route ro
establishing that a charged act occurred, an analysis of the similarity
berween the charged and uncharged acts:is a useful tool in assessing the
admissibility -of uncharged misconduct evidence, but signarure-like
uniqueness or even close similarity need ot be an indispensable. res
quirement for admission.

b. Doctrine of Chances Reasoning

If evidence is to be admitted to prove 2 “common scheme” where
. P

the un_chartge'd- and éh‘arged acts afe unlinked, the trial court should re-

*1d.ar 415-416. _ _

**1d. ar 416. Defendant had been convicted in that case, but the trial courr-did
not permic the jury to learn of che conviction. _

“'Id, at 417 (quoting State v. Lough, 889 P.2d 487, 495 (Wash, 1995}).

"2 Digtirey, 966 P.2d ar 418, '

3 See supra §9.4.
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quire more thaita genetal similarity in the offenses.™ Perhaps that ad-

ditional facror can be supplied in some cases by reasoning based on the

doctrine of c_:han;:c:s,-Suprse the following facts could bé shown:** De-
fendant has been-employed to take care of children in ren different homes
in different locations over the course of 20 years. None of the families

who employed Defendanc knew each other. Five of the families accised

Defendant of sexually molesting a child in Defendant's care,-Charged in
connection widh oné of these cases, Defendant denies that any sexual
molestation: eccurred, ‘claiming that all contacrs with the child were ap-
propriate. If the p.rosecut'io.n"argufs- that the evidence coricerning the
other charges should be admited to:show the existence of a “plan,” and
thus thar the charged meléstation occurred, admissibilicy can only be
justified urnder the broad concepr. represented by cases such as Fwoldt,
discussed earlier,* because the crimes de nor appéar o be linked by any-
ultimate plar grher than the commission of dcts’of sexual molestarion.
Nevartheless, it is difficult to argue thar the evidence should be excluded
because of the sheer improbability of so many unfounded accusarions of
sexual molestation being made independently, As Cammack explains,
adrmissibility of the evidence in such a rase " '

rests on the, abjective improbability of the same rare misforrune befalling
one individual over ind over....The fact that is being proven, the
deferdant’s commission of the criminal” acr, is eswablished indirecdy
through a process of elimination. Once the possibility of accidenr is
rendered unlikely, the. most plausible explanation for che harm’s occur-
rence is.that the defendant caused it.% o

This theory does not apply in ail “unlinked plan”™ cases; were ivtoapply so
broadly, the character ban effectively would be supplanted in cases where
a person fmakes a career out of commiccing a certain type of crime. Only
when all accusations are independent of each other,™ when the number of

# Ironically, if the acts fall into the category of the tinked plin, thereis no need for
much, or even any, similaity. See Thomas: Quigley, Nore, Admissibility of Evidence
Under Indiana’s "Comman Scheme of Plan” Exceprion,, 53 Ind, L.J. 805,808 {1978}
(criticizing Indiana coutts for requiriig similarity berween charged and uncharged
crimes, and nating that crimes thavare part of a common scheme or plan mighr acrually
be dissimilas], o .

45 The facts-are suggested, in parc. by [lnized Sater v, Wodds, 484 F:2d 127 (dch
Cir. 1973); which ‘will be discussed in more deratl befow: See. infra notes 3459 and
agrom ‘lZJ ANYIng. ext.

4 People v. Ewolde, 867 P.2d 757 (Cal: 1994). See supra notes 11-14 ard
accompanying EeXL. )

47 Cammuack, sipra note ‘18, at 388-389. _

** According ro the "product rule,” thie probability of the'occurrence of a series of
independent evencs (such as flipping-heads oir an unalrered coin} is-che product of the
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accusations is unlikely to have been made absent a common cause, when
the crimes are relatively similar, and when alternacive explanagons of
innocence dppear-weak intuitively,” does the evidence carry significant
probative value on the issue'of actus revs or mens rea. A the same tinie, the
validity of this theory does not depend on extremely great similarity in
the derails of each act nor on an antecedent finding that deféndanc did in
fact commir the uncharged acrs; the commiission of each acr, charged and
uncharged, is made more probable by the presence of each other act.”*

Though simifarity of the accusations is not a hallmark of the doc-
trine of chances theory, itis also trite that the more similar the details of
the charged and uncharged crimes; the less likely the defendant has been
accused falsely. Though courts frequently hold thar striking similarity
makes. the evidence -admissible on the basis of “common plan or
scheme,”! admissibility under those circumstances {and assuming other
factors, such asindependence of the accusations, are also present) is more
appropriately justified on the basis of the doctrine of chances. In some.of
those cases; the evidence would also satisfy the requirements of the modis
operands route to admissibility,

‘The doctrine of chances concepr. rests.on ‘Ctommonsense logic and
corroboration.* The stronger the logic, the lesstikely the jurors will make
adverse inferences about defendant’s character and decide the cise on that

probability. of each évenr ocenrring. Thus, the probability of flipping heads on an
unaltered coin is one in two. The probabilicy of flipping heads two times in a row is ane
in four; chree times. js one in eight; and so “forth. See Valerie J. Easton & .John H.
McCall, Statistics Glossary ver. 1.1, at htrp;waw;stats,g]a.ac.ijk/stcpsf_‘gl_ussaryr’
prababificy. heinl#mulirule (visited Mar. 5, 2008) (stating -that for independent
events, “the probability of the joint events A and B is equal. to the producr of the
individual probabilities for the wo events”),
_ * Cammack, supra note 18, at 404~407 (suggesting that the court consider these
facrors whEn"-cietermiriin_g-adrhissibi_li'ty t0 prove actes reds under dectrine of chiances
reasoning). _ _

*¥Id. ac-389. Note that some’have claimed that the probabilizy :of false. cape or
child' zbuse accusations is refatively low. See Parficia Frazier & Eugene Borgida, Jurar
Common Understagding and the Admissibility of Rape Trauma Syndrome Evidence in

Court, 12 Law & Hum. Behav, 101, 106=107 (1988) {stating that false reports-of rape
are no moie common, and peshaps less commeon, than for othef crimes): Bryden &
Park, supra note 15, ac 577 (similar). ' : _

7 See, e.g., State v. Carleton, 919 P.2d 128, 131 (Wash. Ct. App, 1996) (in
prosecution for rape-ofa teenage boy, evidenieé thar defendant -employed a matkedly
similar method in committing similar acts with two other boys was-admissibie to prove
“rommon scheme of plan,” presuma_b[y as proof thar charged acis occurred); Srate v.
Bennett, 672 P.2d 772 (Wash, Ct, App. 1983) (in prosecution for statutory rape,
strikingly similar behavior toward other under-age victims ‘was admissibie o prove.
common scheme.or plan, and thus that the charged sexual intercourse took place}.

S_Z'Cammack-, stepra Hore 18, ar 407-408 (§tz'¢t_i‘ng' that behind alf the academie
jargan “is the common sensenotion of -corroberation, Focusinig as it does on the
accusers’ staties rather than.on the accused’s conduct, similar accusations evidence is

GO8

Chapter

impropes
propensi:
which ev
of uncha
S}

for exam,
small eirc
family, P
fendant),
On the ot
reasoning
is almost
" Doc
cases invc
which the
to admit
crimes. I
with. miiar
adopting,
The gover
an ace of
child’s de:
mately 25
children w

easily disting
truth -of the
33 The
involve char
discussien o
evidence; see
of chances r
character, th
trivial:
[T]he. res
common
stre, a-bel
televance
peaple (it
peaple ter
have both
decusatior,
against th

strengeh o

Cammack, 51

4484



Cha"ptcrj 9, Plan; Common Scheme or Plan. §9.4.2

improper basis. Though doctrine of chances reasoning dees not avoid
propensity (if only the general propensity of people to tell the truth,
which even “liars” do most of the fime);**the decision to admit evidence
of ancharged misconduct in cases such as these is difficult to assail

Still, die court must not analyze the case before it superficially. If,
for example, all of the accusations were:made by the.same pezson or by a
small circle of peOPlc {children in the same location, members of the same
family, people who. might have harbored a motive falsely to accuse de-
fendarir), the probability of an innocent explanation rises dramatically.
On the other hand, properly understood and applied, doctrine of chances
reasoning is 2 useful rool to-uncover truth in-a type of case where the truth
is almost always elusive. '

Doctrine of chances reasoning to prove actus reus is not limited to
cases involving sexual offenses. Indeed, some of the best known cases in
which the courts applied the doctriné of chances {explicitly or implicitly).
to admit uncharged misconduct evidence have involved other types-of
crimes. In United States v. Woods* for example; defendant was charged
with. murdering an eight-month-old child she svas in the process of
adopting, The child apparently died of cyanosis (oxygen deprivation).
The goverriment’s theory was that Woods smothered the child. To prove
an act of Woods, rather than an accident or natural causes, caused the
child’s death, the government offered evidence: that beginning approxi-
mately 25 yéars earlier, defendaiit had custody of or access to hine
children who suffered ar Jeast 20 episodes of cyanosis, and thar seven of

easily dzstmgulshed fram character, And the: ioglcai force of the evidence vertﬁw the
truth of the vicum’s tesnmony should e both ohvious and familiar wo'lay-juross.”).

53 The argument made in this volume is that some:propensity evidence does not
involve characrer but rarher stems from aspects commen to virtually all people. For
discussion of this aspecr of docrrine of chances reasoning in the coatext of modve
evidence, see supra Chapter 8. Somewhat differentdy, Cammadk. argues that the doctrine
of chances reasonmg involved in the present problem does require consideration of
character, though it is noc troublmg in context because the character inference is fairly
ertvial;

{T]he reasan we beheve thar muldple. accusations are Tikely co result from'a
common cause is in part that we see behavior through the dens of character: To be
sure, a belief char people actin accordance with their character is not crucial to the
relevance of similr accusations evidence. The only recessary. assumpnon is thar
people (in this case accusers) rend to.fell the rruth, Even without assurhing thac
people tend 6 beliave consiscendy; we could infer from' the fact thac two people
hayé both accused the defendanc of the same thing that the defendant caused the
accusations by his conduce. We more readily perceive that muléiple accusations
against the same. person were caused by the defendant’s actions because of the
strength of our belief in the concept of characier.

Cammiack, supra note 18, dt 399-400.
* 484 F.2d 127 (4th Cir. 1973).
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these children had died.” Woods was convicted and-on appeal argued
that the trial court-erred in admitring the evidence. The court affirmed:

[Wiith regard to no single child was there any legally sufficien proof that
defendant had done any"act which the law forbids: Only when all of the.
evidence concerning the nine other children-and Paul is considered col--
leetively is the conclusion impelléd thar the probabilicy that some or all of
the other deaths, cyanotic seizures; and respifatory deficiencies were ac-
cidenta! or artribugable o natural causes was so remaite, the truth must be:
that Paul and some or.al} of the other children died at the hands of the
defendant.®® v

The court also stressed the need for the evidence in infanticide or child
abuse cases:

[Elvidence of repeared incidentsis especially relevant becaisse it may be the
only evidence to prove the crimme. A child of the age of Paul and of the
others about whom évidence was received is a helpless, defenseless tnit of
fuman life. Such a child is. roo young, if he survives, to relate the facts
coricerning the atternpr on his life, -and oo young, if he does not survive;
to have exerted enough resistance that the marks of his cause-of deach will
survive him. Absenr the forcuitous presence of an eyewimness, infanticide
ot child abuse by suffocation would largely go unpunished.””

The Woods court explicidy declined to sest its decision on any-other
admissibility theory, including the “signature” (mrodus operands) theory or
that of lack of accident.*® Instead, the courtemployed doctrine of chances
reasoning, even though it never used that term. Some courts might have
analyzed the case as one involving “plan,” bue the absence of evidence
linking all the events to a single goal makes that theory weak, while the
sheer number of independent, though similar; events makes the doctrine
of chances reasoning particularly compelling:* _

Other well-known cases have also admitted uncharged misconduct
evidence on similar theoties to prove actus revs. R v. Smith, the well-
known “brides of the bath” case, is an-example of a case that.sarisfies both

31d.-at 130-131.

%1d. ar 133.

Id.

14, ac 133-134. )

% Seewdso Makin v, Attorney-General for New South Wales, App. Cas.57 {1894)

lin prasecution of professional foster parent for infanticide, evidencé that 12 other

infants enteusted to defendant died was admissible); R v. Roden, 12 Cox Cr. 630 {1874)
(similar; evidence that three of deferidant’s ather children had died’ in hex fap was
admissible to prove deféndant murdered the victim by suffocation).

11 Crim. App. 229 (1915). '
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doctrine ‘of chances reasoning and"the requirements of the traditional
linked plan concept, chain variety. Smithwas charged with the murder of
Bessie Mundy; a-woman with whom he had gone through a marriage
ceremony although he was married to another woman ar the time.
Mundy drowned in her bathtub. Smith daimed thar no crime oc-
curred — thar Mundy drowned accidentally while bathing. To prove that
a crime ocourred and that Smith was responsible, the prosecution pre-
sented evidence thar after Mundy’s death, Smirh went through wedding
cerémotties with two other women; that both women subsequenty
drowned in the bathtub; that at defendant’s suggestion, all three women
had obrained life insurance policies; and that shertly before each woman
died, defendant took her to the doctor stating that the woman wis ill. In
Smith, it seems likely that defendant developed a plan to “marry” and
then kill women, and recover the benefits of a life insuranée policy. The
“link™ is a plan coriceived before any of the killings. The docrine of
chances also supports admission of the evidence because: of the strong
intuitive appeal of the propositon that there was nothing coincidental

-abouit this string of very similar events, and. that it is very unlikely thar

defendant was not the cause of each.

An American case bears eetie similarities to Smizh. In Peaple w.
Lisenba® the defendant was charged with the murdes of his wife, who
drowned in the bathtub.** As in Smith, defendant cldimed the death was
accidental, and to prove otherwise, the prosecution was permitied to offer

evidence that defendant had murdered a previcus wife by drowning her

inthe bathtub. Linkage of the tivo deaths was provided by the fact that in
cach case, defendant had arranged for the women o obrain a life in-
surance policy naming him as beneficiary, and the prosecution’s theory
was thar defendant ‘committed both the charged and the uncharged

murders in accordance with a plan to collect the proceeds of the policies.

On appeal, the court described many similarities between the two
deaths,® and held -thar the evidence was admissible to prove thar the

$.94P.2d 569 {Cal. 1939), _ _

% An alleged accomplice-who pled guilty-was the prosecution’s principal witness
at defenddar’s tial. The two men ‘allegedly drowned the victim after attempting .
unsuecessfully to kill her with a ractlesnaie bite. Id. ac 571, According to the accomplice,
the snakes were purchased after a search of various sotuces in the Los Angeles area for-
ones that would be particalacly effecrive; che chosen two were found acceptable when
they dispatched several chickens: Id, ar. 572, The snakes were displayed ‘at trial, ‘and
though “confined in:boxes,” apparently thiew the courirdom “into a staze of excitemnent
and consternation.” Id. at 573.

%3 The court stated:

In cach instance the defendanc had ‘placed his- asserted victim in touch with
insurance agénts with 3 view 1o and ultimare procurement of life insurance o her.
In each instance defendant inquired whether he mightbe named beneficiary when
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death “wds the resultof a general plaﬁ or scheme on the defendaiit’s part
to insure, marry and murder his victims in order that he m1ght thereby
profit financially.”s The court’s reasoning is strong; the insurance evi-
dence, particularly in contexr, suggested the existence of an overall plan
‘linking the two deaths. Even though the evidence.in Lisenba involved
only.a single uncharged death, the plan theory as invoked ir thar case is
valid in the same way as in Smih.

‘§9.5 USE OF THE “PLAN” THEORY TO PROVE THAT
THE PERSON ACTED WITH A REQUIRED
MENTAL STATE

Evidence that a person has a plan to achieve a specific goal makes it
somewhar more likely thar when the pérson performs an act thar advances
or achieves that objccuve the act was done with the intent to achieve it. If

 the goal consists of a crime or other wrong, evidence of other-aces might
be admissible to prove that the actor hada plan that included both the
charged and unc.harged acts, and thus that she acted with the required
meniral state.

§9.5.1 LiNKED: PLANS

Suppese Defendantischarged with the murder of Victim. Defendant

admitsshooting Victim but claims the shooting was an accident. To prove.

that Defendant possessed criminal intent, the prosecution wishes to
presentevidence that on two prior occasions, Defendant had atcempted 1o

the parties were'not married. In each instance hie received a negative teply ind
thereafter married the asserted victim:. In each i instance a policy or policies-were
issued -naming him-as. bencﬁuary Tn each instance the insured was shordy
thereafter found drowned in-or near the' home she occupied with thie defendane
‘under circumstances having an appearance of accident but upon full and ¢lose
inspection tending strongly ro indicate foul play. In cach instance the defendanc
‘claimed under the accidental double indemnity provisions of the policy or policies
and, in each instance, uifimately profired financially by the collection of hiswife’s
insutance.

Id. ar 582, .

$41d.. There was also a great dcai of ocher evidence linking defendant to the
charged murder, including defendanc’s confession. to: the same, although defendant
claimed ac trial that the confession was inadmissible b_racau'ie_ mvoiurltar_} Id. at 576~

S79.
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