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of new documents that Vivian submitted in a Respondent's Appendix, Kirk's motion 

for permission to file a reply justifiably contended that this court should have all of 

the facts regarding preparation of the June 9, 2011 report. The motion also argued 

that fundamental fairness dictates that Kirk should be able to reply to Vivian's attacks 

on the June 9, 2011 report, because that report was never discussed in Kirk's fast 

track statement. 

Vivian's opposition confuses and conflates her arguments regarding the two 

reports. The opposition barely mentions the June 9,2011 report. And the opposition 

provides no plausible argument or explanation as to why Vivian's attack on the 

June 9, 2011 report in her fast track response is in any way relevant to her discussion 

of the other report rendered by Dr. Roitman more than two years later—which is the 

only one discussed in Kirk's fast track statement. 

II. Argument 

Vivian's Claimed Justification for Her Baseless Attack Upon the June 9, 
2011 Report, Dr. Roitman, and Kirk is Simply Not True 

Vivian's claimed justification for the irrelevant and baseless attack upon Dr. 

Roitman and Kirk in the fast track response was to address, according to Vivian, 

"why the district court was inclined to ignore that report, and gave it little or no 

credence." Opp. p. 2:17-18. 

This assertion is false and contrary to the trial court record. Contrary to this 

assertion, the baseless allegations against Dr. Roitman and Kirk regarding the June 

9, 2011 report had absolutely nothing to do with the trial court's desire to strike the 

January 14, 2014 report. The trial court made if very clear it was the filing of 

"unilateral reports submitted by both parties" that motivated the trial court to 

initially strike the January 14, 2014 report. The trial court's order for the May 21, 

2014 hearing unequivocally provides: 
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The issue of expert reports attached to papers filed in this case has been 
prominent throughout the history of this case. As this Court reviewed 
and prepared its decision regarding the issue of attorneys' fees and costs 
associated with Mother's Motion for Attorney's Fees and Sanctions 
(Apr. 3, 2013), the heightened conflict generated by the unilateral 
reports submitted by both parties was evident. Indeed, the parties would 
have benefitted (and the conflict perhaps would have been ratcheted 
down) from this Court striking every report submitted by both parties at 
the moment each report was introduced into the record. The existence 
of these unilateral reports submitted for the purpose of influencing 
custody determinations without the necessary involvement or input of 
the other party has engendered unnecessary angst, anxiety, and litigation 
in this matter. 

7A.App .1437-1438 (emphasis in original). 1  

Based on the foregoing, there clearly was no justification for the attack upon 

Dr. Roitman and Kirk regarding the June 9, 2011 report. The attack should be seen 

for what it is — a false character assassination of Dr. Roitman and Kirk made in an 

obvious attempt to distract the court from the important issues before it. 

In addition, Kirk's proposed fast track reply should be allowed because the 

reason Vivian claims the trial court initially struck Dr. Roitman's January 14, 2014 

report appears to be ever changing. In Vivian's fast track response, Vivian claimed 

the reason the trial court "dismissed" Dr. Roitman's January 14, 2014 report was 

"because Dr. Roitman has never met Vivian or the parties' children" citing (A.App. 

8 p. 1671-1672). Response, p. 16. However, when those pages of the appendix are 

examined it is learned those pages are the same pages as 7A.App.1437-1438, cited 

above. Upon inspection of those two pages, it is readily apparent there is nothing on 

those two pages to support the assertion that the report was dismissed "because Dr. 

Roitman has never met Vivian or the parties' children." And, obviously, it confirms 

that Vivian knew the real and stated reason the trial court initially struck the January 

14,2014 report when she made the false claim in the fast track response and the false 

Vivian submitted five such unilateral reports. Prior to the submission of the 
January 14, 2014 report, Kirk had only submitted one such unilateral report. 
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claim she just made in her opposition to the present motion. 

The only reference to Dr. Roitman's January 14, 2014 report in Vivian's fast 

track response is the brief reference on page 16, which fails to address any of the 

opinions contained in that report. Rather, the focus is upon the June 9, 2011 report, 

which was neither mentioned or discussed in Kirk's fast track statement. 

Vivian's opposition to the present motion continues with her baseless 

accusations, arguing that Kirk made a "presentation of the initial 'diagnosis' of Dr. 

Roitman." Opp. p. 3. Kirk never made a "diagnosis" to Dr. Roitman or anyone else. 2  

Vivian's opposition contends that it was improper for Dr. Roitman to render 

the January 14, 2014 report without meeting the children or speaking to Vivian, and 

that the district court did not request the report. Opp. p. 2. Dr. Roitman was 

requested to render an opinion regarding the teenage discretion provision in this case 

assuming it was interpreted by the trial court as empowering a 14 year old child to 

order her parent to make modifications to an agreed to custody schedule. The 

rendering of such an opinion did not require interviewing the children or Vivian. The 

fact that the trial court did not request the report is irrelevant and in no way 

diminishes the importance of the considered opinions rendered therein. 

2 

Vivian's opposition to the present motion contends that the court should reject 
Kirk's proposed supplemental appendix documents because they deal with attorneys' 
fees, and the attorneys' fee issue is the subject of another appeal docket. Opp. p. 2. 
Kirk is not submitting the proposed supplemental appendix documents for purposes 
of the attorneys' fee issue. These documents happen to be the best district court 
documents containing relevant information regarding the preparation of Dr. 
Roitman's June 9, 2011 report. This is the issue raised in Vivian's fast track 
response, and this is the issue on which the proposed supplemental appendix 
documents are being submitted to this court. 
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Dated: 

III. Conclusion 

Vivian concludes her opposition by stating, "Vivian believes that the briefs 

fully frame the issues.. ." Opp. p. 4. In her fast track response, Vivian falsely attacks 

the character of Dr. Roitman and Kirk regarding a report from June of 2011 that was 

never mentioned or discussed in Kirk's fast track brief, and Vivian's Respondent's 

Appendix adds additional documents to the appendix in support of that false attack. 

Vivian now strains mightily to prevent this court from receiving the benefit of a 

response to that ambush, including adding documents to the appendix which will 

likely be outcome determinative of this issue. This court should base its decision on 

all the facts and district court pleadings on the new issue Vivian raised in her fast 

track response, not just the one-sided version in Vivian's fast track response and her 

appendix. Accordingly, Kirk's motion to file a reply should be granted. 
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