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ILEE E, SZYMBORSKI
4605 Black Stallion Ave
N. Las Vegas, NV 89031
(702) 609-6762

Plaintiff in Proper Person
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CLARK COUNTY, NEVADA

LEE E. SZYMBORSKI,
Plaintiff,
vs.
SPRING MOUNTAIN TREATMENT CENTER,
DARRYI. DUBROCA, in his official capacity,

DOES I-XX, inclusive, and ROE
CORPORATIONS [-XX, inclusive,

Defendants.

e e e e e e e M e e e e e e

COMPLAINT

Case No. 'q—“ lq' 706'2g;c
Dept No. X}C){/

EXEMPT FROM ARBITRATION
SUMS IN EXCESS OF £50,000

COMES NOW, Plaintiff, named above, and for causc of action, alleges as follows:

GENERAL ALLEGATIONS

1. Plaintiff, at all times relevant herete has been and is now, a resident of the State of

Nevada, County of Clark. Jurisdiction and Venue are appropriate in Clark County, Nevada.

2. Defendant DARRYL DUBROCA is the CEQ/Managing Director of SPRING

MOUNTAIN TREATMENT CENTER.

3 Plaintiff is informed and believes, and on that basis alleges, that Defendants

SPRING MOUNTAIN TREATMENT CENTER is a mental treatment hospital, who admitted

SEAN T. SZYMBORSKI for treatment and discharged him in violation ot Nevada Law.

4. The true names and capacilies, whether individual, corporate, associate or

otherwise, of the Defendant sued herein as DOES [ through XX, inclusive, and ROES [ through

X, inclusive, are unknown to PlaintilT, who is informed, believes and ulleges that each of these
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fictitiously named Defendants is in some way liable to Plaintiff on the causcs of action below and
therefore sues these delendants by such fictitious names. Plaintiff believes said fictitious
Detendants assisted, devised, schemed, planned or took part in the actions set forth hereinbelow.
Plaintiff will move to amend this Complaint and insert the true names and capactlies of
fictitiously named Defendants when the same have been ascertained.

5. Plainui{ is informed and believes, and thereon alleges, that at all times herein
mentioned, each actually and fictitiously names Defendant was the principal, agent, co-venturer,
partner, surely, guarantor, officer, director and/or employee ot each co-defendant and in doing the
things herein alleged, was acting within the scope of authorily and with the permission of each
co-defendant or took some part in the acis and omissions hereinafter set forth, and by reason
thereof, each of said Defendants is liable to Plaintiff for the relicf prayed.

6. That on or about Muy 14, 2013, at approximately 3:30 p.m., Defendant SPRING
MOUNTAIN TREATMENT CENTLER, 7000 W. Spring Mountain Road, Las Vegas, Nevada
89117, due an “UNAUTHORIZED UNSAFE DISCHARGE™ of a mentally ill adult patient, to
wit: SEAN T, SZYMBORSK], in viclation of NAC 449,332, to the residence of Plaintiff. Scc
Exhibit “1",

7. That said SEAN T. SZYMBORSK]! was provided & taxi ride, relcased without any
money; without appropriate medication, without the ability to care for himself, and being a
danger to both himself and other.

8. Defendant SPRING MOUNTAIN TREATMENT CENTER was directed by
KATHLEEN BUCHANAN to provide a Guardianship for Defendant SEAN T. SZYMBORSKI,
and failed to do so.

9. Defendant SPRING MOUNTAIN TREATMENT CENTER Cascworker
“REBECCA”™ was directed NOT to release SEAN T. SZYMBORSKI 10 the residence of
Plaintiff, however he was transported by taxi directly to the home of Plaintiff, where he smashed
windows, walls, doors, furniture, and completely destroyed the interior of the residence, before
going missing for three weeks. {A missing persons report was filed by NLVPD.)
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10.  Aninvestigation by the Division of Public and Behavioral Health substantiated that
Delendant SPRING MOUNTAIN TREATMENT CENTER was in violation of NAC 449.332,
Discharge Planning, bascd upon evidence by interview of staff, record review and document
review.

11. Tt was determined that the facility failed to assure the patient was discharged to a safe
environment due to the following 1ssues in this matter:

a. Patient was admitted to the facility on 5/3/13, and discharged on 5/14/13 with
diagnoses including psychosis not otherwise specified and spice abuse.

b. On 5/13/13 at 1 p.m. the Nursing Progress Note documented the patient had much
trepidation about going back to the father’s home. The patient was restless when talking about
the father.

c. On 5/15/13 a1 2:0 p.m. the Masters of Art (MA) met with the patient to confirm the
address of the apartment. The MA documented the patient was vague about the address. The
patient needed to stop by the father’s home to pick up patient’s debit card prior to going to the
new apartment.

d. Review of the Social Services Discharge Note revealed the patient would live in an
apartment upon discharge. There was no documented evidence of an address for the apartment.
There was no documented evidence the Case Manager confirmed the patient had made
arrangements to live in the apartment.

¢. The Patient Continuing Care Plan, dated 5/14/13 identified the parties was to go to
fathcr’s home first then on to an address in North Las Vegas, Nevada.

f. The Acute Physician Discharge Progress Note on 5/14/13 at 8:50 a.m. documented the
patient did not want to return to the patient’s father’s home due to ongoing conflict. The note
documented the patient participated in treatment planning to find housing.

g. The Risk Manager investigated a tclcphone complaint from the patient’s father. The

Administrative Review documented placement to the apartment was not verified.
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h. On 7/9/13 at 8:49 a.m. the Risk Manager confirmed the MA did not follow up on
verifying the identified apartment.

i. On 7/9/13 at 11:20 a.m., Licensed Social Worker (LSW) indicated multiple telephone
messages were left by the patient’s father. The father would state the patient could return to the
home; the next telephone message from the father would demand the paticnt not be discharged to
the father’s home. The LSW acknowledged she did not speak directly with the patient’s [ather.
The LSW stated due to the large number of patients on the LSW’s caseload, the LSW had to
delegate tetephone calls and discharge planning to the MA.

j- The LSW indicated when a patient identitied their own placement, the LSW would try
to obtain as much information as possible regarding the address and name of the apartment. 1f
unable to verify placement, the physician would be notified prier to discharge from the facility.

k. The Acute Physician Discharge Progress Note, on 5/14/13 at 8:50 a.m. documented
the patient did not want to return 16 his father’s home due to ongoing conflict. The note
documented the patient participated in treatment planning to find housing.

12, An evaluation of the needs of a paticent relating to discharge planning must include,
without limitation, consideration of:

a. The needs of the patient for postoperative services and the availability of those
scrvices.

b. The capacity of the patient for self-care; and

¢. The possibility of returning the patient to a previous care sctting or making
another appropriate placement ot the patient after discharge.

13.  Defendant SPRING MOUNTAIN TREATMENT CENTER is in violation of NAC
449.394. Psychiatric Services, which requircs that a hospital shall develop and carry out policies
and procedures for the provision of psychiatric treatment and behavioral management services
that are consistent with NRS 449.765 10 449.786, inclusive, to ensure that the treatment and
services are safely and appropriately used. The hospital shall ensure that the policies and
procedures protect the safcty and rights of the parties - and the public at largc.
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14. That Defendant SPRING MOUNTAIN TREATMENT CENTER has failed to met
these statutes and regulations, for the reasons sct forth above.

15. That due to the failure to meet these responsibilities, SEAN T. SZYMBORSKI, was
driven by taxi to the home of Plaintiff, and dropped off, at the expense of the Defendant SPRING
MOUNTAIN TREATMENT CENTER, where he proceeded to cause significant property
damage to Plaintiff’s residence, and go missing.

16. That when SEAN T. SZYMBORSKI was located, he had sustained wounds from a
self inflicted injuries with a sharp object, using weapons obtained at the home of his mother; and
not at the home of his father.

17. The patient care plan, dated 5/14/13 indicated that safety concerns, including
weapons, in the patient’s home were non-applicable and verified by the patient’s father. There
was no documented evidence the patient’s father was contacted for verification. Furthermaore,
Defendant SPRING MOUNTAIN TREATMENT CENTER indicated they assisted in obtaining a
home for SEAN T. SZYMBORSKI, therefore, even confirming no weapons in lather’s home was
not reasonable to consider this non-applicable.

I8. In violation of the stated statutes, it was determined that the LSW did not follow up
on identifying what weapons and if the patient had access to weapons prior to discharge. (8.0
Securing Weapons...Social Services staff initiates attempts to secure the weapons, obtaining
permission and contacting any person that may be able to localed and secure items...Weapons are
not considered secured until verification has been received that the task is completed...”)

19. Duc to the inactions of Defendant SPRING MOUNTAIN TREATMENT CENTER,
SEAN T. SZYMBORSKI was convicted of criminal charges related 1o the property destruction at
the home of Plaintitt, rather than receiving treatment for his known mental illness.

20. Defendant SPRING MOUNTAIN TREATMENT CENTER acted in reckless
disregard of SEAN T. SZYMBORSKI’s psychiatric condition in pre-paying for a taxi to dunip
him at an verified location [Plaintiff’s residence], withoul notice to occupants, without meney,
and without the ability to provide care for himself due to long standing mental illncss.
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21. The failures of Defendant SPRING MOUNTAMN TREATMENT CENTER to deliver
the statutory mandated care to patients in their custody and control resulted in systematic
disrcgard of the serious psychological and medical conditions and resulted in adverse
consequences, which predictably flow from such failures, and caused damages to patients and
others, who became victims of such disrcgard.

22. Defendant SPRING MOUNTAIN TREATMENT CENTER is a for profit

corporation, whose estimated annual revenue is in excess of TWO BILLION DOLLARS

| ($2,000,000,000).

FIRST CLAIM FOR RELIEF

(NLEGLIGENCE)

23. Plaintiff realleges and incorporates by reference all of the previous allegations of’
this Cemplaint at this point as if set forth fully herein,

24, Nevada recognizes negligence claims, where a Plainti(f establishes: (13 the
existence of a duty of care (2) breach of that duty; (3) legal causation; and {4) damages.

25. Defendants, in the exercise of reasonable care had a duty to know, or should have
known, that they are required to comply with NAC 449.332, regarding DISCHARGE PLAN of
Patients; and with NRS 449,765 to 449.786.

26.  Defendants breached their duty by failing to carcfully investigate, monitor and/or
oversee discharge activities at SPRING MOUNTAIN TREATMENT CENTER, including but
not limited to, the development, implementation, and supervision of discharge policies and
practices.

27. That Defendants negiigently and/or carclessly, permitted the dumping of SEAN T.
SZYMBORSKI, by taxi to the home of PlaintifY, without notice to Plaintiff, in violation of their
own internal policies; NAC 449 332; and NRS 449 865 to 449.786.

28. Decfendants knew or should have known that patients, including SEAN T.
SZYMBORSKI are members of the class of patients that could foreseeably suffer injury to
themsclves, and/or intlict injury on others, as a result of Defendants’ failure to exercise
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reasonable care in the discharge of their statutorily imposed duties, and/or common-law duties of
care.

29, As adirect and proximate result of the negligence and carelessness of Defendants,
Plaintiff has suffered extreme emotional and mental distress, further issues and conflict in the
tamily unit, in addition to approximately $20,000 in physical damage to the residence, including
smashed windows, which required immediate action to secure assets in the residence, and other
damages the full extent of which shall be provided through discovery.

30. As adirect and proximate result of Defendants’ acts or omissions, Plaintiff has
suffered punitive, general and special damages.

SECOND CLAIM FOR RELIEF

{Professional Negligence)

{Negligent act or omission to act by a provider of health care in rendering of professional
services, which act or omission is the proximate cause of a personal injury or wrongful death,
NRS 41A.015)

31. Plaintiff realleges and incorporates by reference all of the previous allegations of
this Complaint at this point as if set forth fully herein.

32,  Defendants in the capacity of a for profit hospital providing medical care to the
public, governmenl agencies overseeing the hospital’s operations, licensed social workers,
registered nurscs, psychiatrists, and the hospital administrator owed Plaintiff'a duty to cmiploy
medical staff adequately trained in the care and treatment of patients consistent with the degree
of skill and learning possessed by competent medical personnel practicing in the United States of
America under the same or similar circumstances; and a duty to comply with Nevada statutes,
including NRS 41A.015.

33. Detendants breached its duty of care by failing to function as a patient advocate by
providing proper care to the patients at the time of discharge, and specifically causing physical,

mental and emoiional pain and suffering to the patient; as well as physical, mental and emotional

pain and suffering to the public at large, and specifically in this matter, to the Plaintiff,
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THIRD CLAIM FOR RELIEF

(Malpractice, Gross Negligence, Negligence Per Se)

34, Plaintiff realleges and incorporates by reference all of the previous allegations of
this Complaint at this point as if set forth fully herein,

35, “Malpractice” in the praciice of social work means conduct which falls below the
standard of care required of a licensee under circumstances which proximatcly causes damage.
*“Gross Negligence™ in the practice of social work means conduct which represents an extreme
departure from the standard required of a licensee under the circumstances and which
proximately caused damage. NAC 641B.225, pursuant to 42 C.F.R.§ 482.61, Defendants had a
duty to properly discharge patients in compliance with NAC 449.332, relating to discharge
planning.

36. That Defendants including JOHN DOE 1 in the capacity of Licensed Social Worker
(LSW) is entrusted to provide medical carc owed to patients and a duty to provide adeqguate
medical treatment, to protect the patient and the public at large. Said Defendant breached the
duty of care by discharging the patient, paying for a taxi only to Plaintiff's address (although the
patient asked to pick up a debil card, then be transported to another residence), in viclailion of
discharge policies and procedures, pursuant to NAC 449.332. As a proximate result of the
negligence of Defendants, the patient and public at large are subject to physical, mental and
emotional pain, in addition to financial less, such as Plaintiff has sustained.

37. The conduct of Defendants was in wanton, extreme and total disregard of the legal
and statutory obligations to patients and the public at large, and constitutes gross, reckless,
oppressive and/or outragcous disrcgard for the consequences of their actions. As a proximate
result of the negligence of Defendants, Plaintitt has suffered physical, mental and emotional pain,

in addition to financial damages.
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FOURTH CLAIM FOR RELIEF
{MNegligent Hiring, Supervision and Training)

38. Plaintiff realleges and tncorporates by reference all of the previous allegations of
this Complaint at this point as if set forth fully herein.

39, At the times mentioned herein, Defendants knew, or in the exercise of reasonable
care should have known, that the provisions of medical care and treatment was of such a nature
that_ it it was ot properly given, it was likely to injure the persons to whaem it was given.
Defendants owed a duty to its patients, and the community at large, to hire, train, and/or
supervise competent medical and staft personnel. including supervisors, and LSW, to provide
care and treatment 10 ils palients.

40. Detendants breached that duty of care by failing to adequately provide competent
employees, in the performance of the job, as it appears dumping paticnts is an ongoing problem.

41. Atall times herein mentioned, Defendants established and/or followed, unsafe
medical practices, including “dumping™ patients without complying with discharge instructions.

42, As a result of the lack of medical care and treatment provided by Defendant,
Dcfendants breached their duty 1o Plaintiff and the members of the class by failing to protect
them from foresecable harm, resulting in a lack of mental health treatment for Plaintiff and the
public at large.

43. Asadirect and proximate result of the negligence and carelessness of Defendants,
Plaintiff has been injured financially, as well as mentally and emotionally in this matter.

44. Defendants conduct demonstrated a conscious disregard of known accepted
procedures, protocols, care and treatment, all with the knowledge or utter disregard that such
conduct could or would expase Plaintiff to harm as set forth herein.

45. Decfendants conduct was willful, reckless, malicious, and in total disregard to the
health and safety of not only the patient, but the public at large, thereby justifying an award of

punitive damages.
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46. As a direcl and proximate result of the conduct of Defendants, Plaintiff has suffcred
mental and emotional pain and suffering, in addition to financial loss.

WHEREFORE, Plaintiff prays judgement as follows:

1. For a temporary restraining order and/or preliminary injunction and permanent
injunction enjoining and restraining Defendants from centinuing or repeating the unlawful
polices, practices and conduct complained of herein;

2. For declaratory judgment against Defendants™ policies, practices and conduct as
alleged herein in violation of paticnt rights, and the safety of the public at large;

3. For compensatory damages according to proof;

4, For punitive damages in consideration of the annual income in excess of
$2.000,000,000.

5. For emotional distress caused by the violations herein,

6. For costs of suit, including atterney fees, and other costs.

7. For such other and further relief as the Court may deem appropriate.

DATED this day of

Page 10

10




EXHIBIT 1

11




BRIAN SANDCOVAL
Goverrmr

RICHARD WHITLEY, MS
Adminisirator

MICHAEL J. WILLDEN
Diractor

TRACEY D. GREEN, MD
State Health Officer

OIHeath Fadiivesiab Services
727 Feirview Dr, Suite E
Carson Caty, Nevada 83701
{775] 6BA-1030
Fax: (775) AB4-1073

Xl+estin Faiiesnab Services
4220 5. Mardland Parkway
Sulte B10, Building D
Las veges, MY 89419
[702] 4B6-B515
Fax: [702 ] 4856520

Olracistion Contro
4150 Technology Way
Suite 30D
Carson City, Nevada 89706
[775) BRT-T550
Fox: {7754 £87-7552

Oradiasen control
2080 E. FAarmingo
Sulte 318
Las Vegas, Hevada 89115
(702) 4B6-5280
Fax: (702) 486-5024

DChird Cara Licensing
777 Foirvgw Dr, Suilg E
Careon City. Nevada 89701
{775} 844463
Fax: [775}684-4464

Ocnid care Licensing
4180 5. Pecos, Ste 150
Las Vegas, Navada 89121
{702} 4867918
Fax: [TOz}486-5660

O nitd ¢ang Licensing
1010 Rutry Wista, Ste 101
Clke. Neynda 89801
{775) 7E3-1227
Fax. (F75)753-1336

STATE OF NEVADA
DEPARTMENT OF HEALTH AND HUMAN SERVICES

HEALTH DIVISION

May 22, 2013

Lec Szymborski

4605 Black Stallion Avenue
North Las Vegas, NV 89032

RE: Complaint # NV00035655

Dear Mr. Szymborski,

Thank you for alerting us about your dissatisfaction with Spring Mountain
Treatment Center. We understand your concerns about admission, transfer and
discharge, quality of care-responsible party not notified of patients change in
condition, patient not assessed after change in condition, patient's medications
improperly administered.

Our team of investigators will review your specific concerns, and evaluate the
facility’s actions, to determine if the facility is in compliance with state andfor
federal regulations. Please refer to the enclosed fact sheet that describes the
investigation process.

We will inform you of the investigation results, and send you a copy of the report. If
you want to know the status of your complaint, please call the team supervisor,
Rosemary Palladino-Marcus, HFI III, and refer to the complaint number listed
above.

Please know that the Nevada State Health Division takes all complaints very
seriously. By reporting your concerns, you play an important role in promoting the
safety of health care recipients and improving the quality of care and services that
facilities provide. We thank you.

/P

hna Thacker, AAII/Complaint Intake Coordinator

Sincerely,

cc:  Rosemary Palladino-Marcus, Health Facilities Inspector 111

Encl: 1 Page Complaint Process Fact Sheet

Public Health Working for a Safer and Healthier Nevada
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PRINTED: 02/04/2013
FORM APFROVED
Division of Public and Behavioral Health

STATEMENT OF DEFICIENCIES {X1} PROVIDERFSUPFLIER/CLIA [%2) MULTIPLE CONSTRUCTMOM (X3) DATE SURVEY
AND PLAN OF CORRECTION IDENTIFICATION NUMBER: A BUILDING: COMPLETED

NVS3265HOS1 B.WING 07/09/2013

NAME OF PROVIDER OR SUPRLIER STREET ADDRESS, CITY, STATE, ZIP CODE
7000 WEST SPRING MOUNTAIN ROAD
LAS VEGAS, NV 89117

() IO SUMMARY STATEMENT OF DEFICIENCIES o PROVIDER'S PLAN OF CORRECTION s}
PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL EREFIX (EACH CORRECTIVE ACTION SHALULD BE COMPLETE
TRG REGULATORY OR LSC IDENTIFYING INFORMATION) TAG CROSS-REFERENCED TO THE APFROPRIATE OATE
DEFICIENCY)

SPRING MOUNTAIN TREATMENT CENTER

5 000 Initia) Comments 5 000

This Staterment of Deficiencies was generated as
a result of a complaint investigation inltlated on
B/25/13, and finalized in your facility on 71313, in
accordance with Nevada Administrative Code,
Chapter 449, Hospital.

The census at the time of the investigation was
63, Five discharged medical records wers
reviewed.

Comptalnt #NVU0U35655 was substantiated with
deficiencies cited. {See Tags 50148, 50453 and
S0602)

The findings and conclusions of any invesligation
by the Health Divizion shall not be construad as
prohibiting any criminal or civil investigations,
actions or other claims for relief that may be
available 1o any party under applicatle federal,
state or local laws.

§ 145/ NAC 449,332 Discharge Planning 5 146

4, An evaluation of the needs of a patisnt relating
to discharge planning must include, without

- limitation, consideration of.

i (a) The needs of the patient for postoperative
services and tha availability of those services,

(b) The capacity of the patient for seff-care; and
(¢) The possibility of retuming the patient to a
previous care setting or making ancther
appropriate placemant of the patient aftor
discharge.

This Regulation is not met as evidencead by:
Based on interviaw, record review and document
review, the facility failed to assure the patient was
discharged to a safe environment for 1 of 5
sampled patienis {Patient #1).

If deficlencles are citad, an approvsd plan of correciion Mmust ba reumed within 10 days afier riscaipt of this statement of deficiencies.
LABORATORY DIRECTOR'S OR PROVIGER/SUPPLIER REPRESENTATIVE'S SIGHATURE TIMLE (XB) DATE

STATE FORME Lo OOKP11 H continuation akesl 1 of 9
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Division of Public and Behavioral Health

PRINTED: 09/04/2013

FORM APPROVED

Findings include:
Patient #1

Patient #1 was admitted to the facility on 5/3/13
and discharged on 5{14/13 with diaghoses
including psychosis not otherwise specified and
spice abuse.

On 5/13/13 at 1:00 PM, the Nursing Progress
Note documentad the patient had muech
trapidation about going back to the father's homa.
The patient was restless when talking about the
father,

On 514113 at 2:30 PM, the Masters of Art (MA}
documented the MA mal with the patlent lo
confirm the address of the apartment. The MA
documented the pattent was vague about the
address. The patient needed to stop by the
father's home to pick up the patient's debit card
prior to going to the new apartment.

Revlew of the Social Services Discharge Note
reveated the patient would live in an apartmant
upon discharge. Thers was no documentad
evidence of an address for the apartment. There
was no documented evidence the Case Manager
confirmed the patient had made arrengements to
live in the apartment.

Patiant Continuing Care Plan, dated 5/14/13,
identified the patient was to go o the father's
homa first then on to en address in North Las
Vegas.

The Acute Physician Discharge Progress Note,
on 5M4/13 at 8:50 AM, documented the patient
did not want to ratum to the patient's fathers
home due to on-going conflict. The nate
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FORM AFFROVED

documented the patient participated in treatment
planning to find housing.

The Risk Manager investigated a telephone
comglaint from the patient's father. Tha
Administrative Review decumented placement to
the apartment was nal venfied.

On 7/9/13 at 8:49 AM, tha Risk Manager
confirmed the MA did nat follow up on verifying
the identified apartment

On 719713 at 11:20 AM, Licensad Social Worker
(LSW) #2 explained mulliple telephone messages
were laft by the patient's Father. The father would
state the patient could raturn to the father's hornae.
The next telephone message from the father
would damand the patlent not be discharged to
the father's home, The LSW acknowledged she
did not speak directly with the patient's father.
The LSW explained during the first meeting with
the patient, the patient expressed a willirgress to
return to the father's home and would work on
finding an apartment from the father's home. The
LSW explained due to the large number of
patient's on the LSW's case load, the LSV had to
delegsta talephone calis and dischamnge planning
to the MAL

The LSW explained whan a patient identified thelr
own placemertt, the LSVY would try to obtaln as
much information as passible regarding the
address and name of the apartrment. If the LSW
was unahis to verify placement, the physician
would be notifted prior bo discharge from thes
facility.

Continuing Care Plan Discharge Planning,
Interdisciplinary Policy #PC.067, ravised 4113,
documented:

STATEMENT OF DEFICIEMCIES 1)1 PROVIOERSLIPPLIERAGLIA P2 MULTIPLE CONSTRUCTION (%3) DATE BURVEY
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PREFIX
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Continued From page 3

Procedure:

"...4.0 In developing the continuing care plan, the
foliowing is evaluated by the Case Manager:... 4.4
Housing needs andfor placement issues;...4.8
Parsonal support systemns..."

*...5.0 Continuing care plans are communicated
to the patient and family/guardian, as appropriate,
and dacumentad in the medical record...5.2
Where and with whom the patient will live
following dischargs...”

"..5.0 The Social Services Discharge Note is
compieted for every patient at the time of
discharge. This note Includes, but is not limited
te: 8.1 Living arrangaments...”

Severity: 2 Scope: 1
Complaint #NVOOD35655

NAC 449,332 Discharge Planning

11. The patient, members of the family of the
pationt and any other person involvad in caring
for the patient must be provided with such
information as is necessary to prepare them for
the post-hospital care of the patfent.

This Regulation is not met as evidenced by:
Based on Interview, record review and document
review, the facility failed to notify 2 of 5 sampled
patients families prior to discharge (Patient #1
and #5).

S 148
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S 153

Continuvad From page 4
Findings include:

Patient #1

Patient #1 was admitted to the facility on 5/3/13
and discharged on 5/14/13 with diagnoses
including psychosis not otherwise specified and
spice abuse.

On 5/M10/13 at 8:00 AM, the LSW #2 documentad
the case manager received a volce mail from the
patient's father saying the patient was not to
return to his home, The LSW documented the
case manager would assist the patient with
gltermative placement.

On 5/10/13 at 11:15 AM, the MA documented the
patient's father wanted the patient fo retum to his
home, bul not to be discharged “today”.

There was no further dogumented evidence the
patient's father was contacted to canfirm
discharge to the patient's father's home.

On 5/14/13 at 2:30 PM, the MA documentad the
MA met with the palisnt. The patient reguasted
the father's telephone number and told the fathar
of being discharged and a taxi would fransport
the patient to the father's home.

The Risk Manager investigated a telaphone
complaint from the patient's father. Tha
Administrative Review documented the discharge
was not coordinaled with the family.
Documentation with the father on the day of
discharge was not documented.

On 7/9/13 at 9:50 AM, ths Risk Manager
acknowledged the facility should have arranged
for the taxi driver to wait at the patient's father's

$153
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Continued From page 5

house urtll the patient retreived the debit card,
then drive the patient to the new apartment.

On 7/9/13 at 11:34 AM, LSW #2 oxplained the
family member should be contacted prior to the
patienl’s discharge to aasure the family was
atright with the patient retumning home. The LSW
acknowledged the pabiant's father should have
been contacted by the facility staff prior to the
patient being discharged.

Four edditional discharged medical records were
reviewad,

Patient #5

Patient #5 was admitted to the faclity on 6/4/13
and discharged on 6/18f13, with a diagnosls cof
major depressive disarder.

There was no documented evidence tha social
worker/Case Manager nolified the family of the
patiant's dischargs. There was no documented
eviderce the famlly was educated on tha patient's
medications and follow up care needed, There
was no family contaet fram the social
workerfCase Manager after 6/6/13.

Continulng Care Plan Discharge Planning,
Interdisciplinary Policy #PC.067, revised 4/13,
documentsd:

Procedure:
"...4.0 In developing the continuing cara plan, the
following is evaluated by the Case Managar...4.8

Persgnal support systems...”

"...5.0 Continulng care plans are communlcated
to the patient and family/guardian, as appropriate,

5153
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§ 153 | Continued From page & 5153 J
and documented in the medical record...”
; Severity: 2 Scope: 1
= Complaint #NVO035655
5 802 NAC 449.394 Psychiatric Services 5602

85=0

3. A hospital shall develop and carty out pdlicies
and proceduras for the provision of psychiatric
treatment and behavioral management services
that are consistent with NRS 449.765 to 440,756,
inclusive, to ensure that the treatment and

| gervices are safely and appropriately used. The
. hospital shali ensure that the policies and

procedures protect the safety and rights of the
patient.

This Regulation is not met as evidenced by:
Based on interview, record review and document

raview, the facility failed to identify what weapons

were at Patient #1's mother's home and if the
patlent would have agcass to the weapons.

Findings inciude:

, Patiant #1

Patient #1 was admitted o the facility on 5/3/13
&nd discharged on 9/14,/13 with diagnoses
including psychosis not otherwise specified and
spice abuse,

On 5/3/13 at 12:00 P, the Comprehensive
Assessment Tool documented patient had
muitiple scab areas on his legs. The
Comprehensive Assessment Tool documented
the patlent's father stated the patient's wounds
were self inflicted with a sharp object.
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Continued From page 7

On 5613 at 2:42 PM, LSW #1 documented
weapons were at the patient's mothers home, but
not at the patiant's fathers homs. The LSW did
not identify what weapons were at the patient's
mathers home. Thare was no documented
evidence the patiznt's mother was contactad to
venfy where the weapons ware located.

Patimnt Continuing Care Plan, dated 5/14/13,
identifled safety concems, including weapons in
the patient's homa were non-applicable and
varifiad by the patient's father, There was no
documented evidence the patlent’s father was
contacted for verification.

On 5/14/13 et 2:30 PM, the MA documented the
patient asked the MA if the taxi would be able to
taka the patient to the mother's house after the
patlent went to the father's house. The MA
documented the palisnt would have to pay for any
tax} after being droppad off at the father's house,

On 7/8/13 at 8:49 AM, the Risk Manager
confirmed the LSW did not follow up on
idenlifying what weapons and if tha patient had
access to the weapons prior to discharge.

Contlnuing Care Ptan Discharga Planning,
Interdisciplinary Pollcy #PC.067, revised 4/13,
documented:

"8.0 Securing Weapons...Social Servicas staff
initiates attempts o secure the weapons,
oblzining permission and contacting any person
that may be able to locate and secure the
iterng...Weapons are not considered secured untif
verflcation has baen received that the task is
completed...”

S 602
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DISTRICT COURT
CLARK COUNTY, NEVADA

lee E_Qﬁm&ckf

Plainti

vS. e—— ) CaseNoA ’q"700’78‘c
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Q)F S /-XX /mc/ufwc_ aro fo k- Cor,cof iows

APPLICATIUN TO PROCEED INFORMA PAUPERIS
/ )( ' vefucive (Flling Fees/Sarvice Only)

Qéﬁ?m ft"éﬁﬁs 12. 0'% 5, and based on the following Affidavit, | request

permission from this Court to proceed without paying court costs or other costs and fees
as provided in NRS 12.015, because | lack sufficient financial ability.
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C A=14-700178-C
PIFF
Application to Proceed In Farma Pauperis
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£ Clark County Civil Resource Center 1 ALL RIGHTS RESERVED
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AFFIDAVIT
STATE OF NEVADA )

COUNTY OF CLARK )

aher being duly sworn, depose and state as follows:
| wish to file withthis Court the pleading submitted with this Application. | cannot

pay the filing fees and costs of this action because | lack sufficient income, assets, or

other resources. Including myself, there are [-ﬁ adults and children
age(s) my household.
My total monthiy income is: co)
Y Iy inco 2/ <8
Y

From all sources including employment,

self-employment, social security, child / »g

support, etc

Any other household income from another O@ ’,).‘ s fpo el l)
member of the household is $ é
veT @vﬁf W

My employer is located at ]
, my job title i
The following represents a list of all of my assets and their value:
Automobile Value - Loan Balance
, s_ 200 e N
YEAR, MAKE, AND MCD
Mobile Home, House or Other Real
Estate
2.5 % ? (o Cona) 1285 )24 2
SIZE, TYPE, AN /
Bank Accounts Value Loan Balance
< s, 50 $
NAME OF BANK TYPE OF ACCONT
CAC’F!é-; - $ g
NAME OF BANK, AND TY| OF ACCOURNT
ll Other |
$ $
DESCRIPTION
© Clark County Civil Resource Center 2 ALL RIGHTS RESERVED
Civik IFP Costs/Fees uCRCYee_w aiver\packet_B\appleawaivar_0501.wpd
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The following represents my total monthly expenses:

AT e - LU V. B - R P R ¥

o) 52

22 T CY
Rent or Martgage 3 f LA
Phone, Gas, Electricity, and Other Utilities 5 )
Food $_.$icE:_’,_"f’
Child Care s
Insurance Lo
Medical 2o
Transportation 5—-3$Gi———°v
Other: Auto Insurance ST, O
None ] $€?§§_,_‘E 77T
7 12RES —
TOTAL MONTHLY EXPENSES 3 5, '73/

that the foregoing is true and correct.

© Clark County Civil Resource Center
Civil- IFP Cosis/Fees

AlL RIGHTS RESERVED
uXCRCYee_w aiver\packet_siappfeewaiver_0501.wpd
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RECEIVED
MAY 2 0 20t

JENNIFER TOGLIATTI

DisTRICT JUDGE
DEPARTMENT IX

1 MAY 20 20%
2 | oxor .
3 EIGHTH JUDICIiAL DISTRICT COURT
4 CLARK COUNTY, NEVADA
5
LEE SZYMBORSKI
6 Plaintiff,
7 vs. Case No. A-14-700178
8 || SPRING MOUNTAIN TREATMENT CENTER Dep’t No. XXX1
9 Defendant.
10
ORDER GRANTING IN PART AND DENYING IN PART PETITIONER’S APPLICATION TO PROCEED /N
11
FORMA PAUPERIS
12
The Court, having reviewed Petitioner Lee Szymborski’s Application to Proceed In Forma
13
Pauperis and all information therein submitted to this Court,
14
ORDERS the Application GRANTED IN PART AND DENIED IN PART.
15
6 In addition to the instant Application, Petitioner contacted Department IX chambers to
1
request a refund of the civil filing fee in the amount of $270.00 that Petitioner paid on May 2, 2014,
17
3 Unfortunately, this Court is unable to issue refunds of filing fees paid, and this Court cannot issue a
1
nunc pre tunc order in this situation. The $270.00 {ee therefore stands paid, and Petitioner’s request
19
| for a refund is DENIED. However, in light of Petitioner’s income amount, and after taking into
20
— consideration the expensive nature of protracted litigation, this Court GRANTS the Application as to
1
% all future fees.
82
x !
23
o !
&
w !
s,
/
26
27 ! This Court notes that Department IX stafT atempted to communicate the contents of this order to Petilioner on May
9% 12" and 13™ via the phone number provided on Petitioner’s application. Despite several attempts, na phone contact
28 could be made with Petitioner.
A-14-700178-C
ORDG
Order Granting
1 3817199

|

IR

I

I
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Therefore, 1T IS HEREBY ORDEREL that Petitioner’s Application to Proceed /n Forma
Pauperis is GRANTED IN PART and DENIED IN PART.

4 -
DATED this ' of May, 2014.

JENNIFER TOGLIATTI

DISTRICT JUDGE
DEPARTMENT I[X
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JENNIFER TOGLIATTI
DISTRICT JUDGE

DEPARTMENT IX
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on or about the date filed, she served the foregoing
Order Denying In Part Granting in Part the Application to Proceed in Forma Pauperis by
mailing a copy to Defendant as listed below:

LEE E. SZYMBORSKI
4605 BLACK STALLION AVE
NORTH LAS VEGAS NV 89031

ROSE NAJERA O
JEA, DEPARTMENT IX

AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding Decision and Order
filed in District Court case number A-14-700178-C DOES NOT contain the
social securty number of any person,

fsf ROSE NAJERA Date g£20/14
Judicial Executive Assistant
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HALL PRANGLE & SCHOONVELD, LL.C
1160 NORTH TOWN CENTER DRIVE

SUITE 200
LAS VEGAS, NEvAaDA 89144

TELEPHONE: 702-889-6400

FACSIMILE: 702-384-6025

10

11

12
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14

16

17

18

20
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24

25
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27

28

Electronically Filed

05/22/2014 03:05:27 PM

WR*W

CLERK OF THE COURT

IAFD

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile

Email: mpranglei@hpslaw.com

Email: kdoyle@hpslaw.com

Attorneys for Defendant Spring Mountain Treatment Center

DISTRICT COURT
CLARK COUNTY, NEVADA
LEE E. SZYMBORSKI, CASE NO.: A-14-700178-C
DEPT. NO.: XXXI
Plaintiff,

VS,

SPRING MOUNTAIN TREATMENT
CENTER, DARRYL DUBROCA, in his
official capacity, DOES [-XX, inclusive, and
ROE CORPORATIONS I-XX, inclusive,

Defendants.

DEFENDANT SPRING MOUNTAIN TREATMENT CENTER’S

INITIAL APPEARANCE FEE DISCLOSURE

Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are submitted for

parties appearing in the above entitled action as indicated below:;

1/
i/

i

Page 1 of 2
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SUITE 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-889-6400

HALL PRANGLE & SCHOONVELD, LL.C
1160 NORTH TOWN CENTER DRIVE

FACSIMILE: 702-384-6025

10

1

12

13

15

16

17

20

21

22

23

24

26

27

28

Name of Defendant: Spring Mountain Treatment Center $223.00
Total Remitted: : §223.00
Dated this 22™ day of May, 2014,
HALL PRANGLE & SCHOONVELD, LLC

{s/: Kerry J. Dovle, Esq.

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry I. Doyle, Esq.

Nevada Bar No. 10571

1160 N. Town Center Dr., Ste. 200
Las Vegas, NV 89144

Attorneys for Defendant

Spring Mountain Treatment Center

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD, LLC;
that on the éi/day of May, 2014, I served a true and correct copy of the foregoing]

DEFENDANT __ SPRING  MOUNTAIN TREATMENT CENTER’S __ INITIAL

APPEARNACE FEE DISCLOSURE attached hereto in a sealed envelope, via U.S. Mail, first-

class postage pre-paid to the following parties at their last known address:

Lee E. Szymborski

4605 Black Stallion Avenue
Las Vegas, Nevada 89031
Plaintiff in Proper Person

2L

An employee of HALL PRAD

4813-3212-8027_ v. 1
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Electronically Filed
05/22/2014 03:06:46 PM

MDSM % b i

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry I. Doyle, Fsq.

Nevada Bar No. 10571

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste. 200

L.as Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile

Email: mprangle@hpslaw.com

Email: kdovlet@hpslaw.com

Attorneys for Defendant Spring Mountain Treatment Center

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A-14-700178-C
DEPT. NO.: XXXI

LEE E. SZYMBORSKI,
PlaintifT,
VS.

SPRING MOUNTAIN TREATMENT
CENTER, DARRYL DUBROCA. in his
official capacity, DOES I-XX, inclusive, and
ROE CORPORATIONS I-XX, inclusive,

Defendants.

DEFENDANT SPRING MOUNTAIN TREATMENT CENTER’S
MOTION TO DISMISS

Hearing Date:
Hearing Time:

COMES NOW, Defendant Spring Mountain Treatment Center (hereinafter referred to ag
“Spring Mountain™), by and through their attorneys, Hall Prangle & Schoonveld, LLC, and
respectfully submits this Motion to Dismiss.
"

I
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This Motion is made and based on the following Points and Authorities, pleadings and
papers on file herein and any arguments of counsel at the time of hearing of this matter.
Dated this 22™ day of May, 2014.
HALL PRANGLE & SCHOONVELD, LLC

/s/: Kerry J. Doyle, Esq.

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

1160 N, Town Center Dr., Ste. 200
Las Vegas, NV 89144

Attorneys for Defendant

Spring Mountain Treatment Center

NOTICE OF MOTION

PLEASE TAKE NOTICE that the undersigned will bring the foregoing DEFENDANT

SPRING MOUNTAIN TREATMENT CENTER’S MOTION TO DISMISS for hearing before

_ JUNE 9:30A
the above entitled court onthe2 4 day of , 2014 at the hour of _ a.m. in Department

No. XXXI, or as soon thereafter as counsel can be heard.
Dated this 22" day of May, 2014.
HALL PRANGLE & SCHOONVELD, LLC

/s/: Kerry J. Doyle, Esq.

Michael Prangle, ESQ.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

1160 N. Town Center Dr., Ste. 200
Las Vegas, NV 89144

Attorneys for Defendant

Spring Mountain Treatment Center

/1
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MEMORANDUM OF P.()INTS AND AUTHORITIES

I

INTRODUCTION

Plaintiff’s Complaint against Defendant, Spring Mountain must be dismissed because the
claims asserted therein are medical malpractice allegations and the Complaint fails to attach an
expert affidavit as required by statute. Although Plaintiff attempts to side-step the affidavit
requirement by alleging general negligence as well as medical malpractice, it is clear that this
case is based solely on an alleged act of medical malpractice. Therefore, Spring Mountain
respectfully requests that the Complaint be dismissed.

II.

STATEMENT OF FACTS

This is a medical malpractice action arising out of the care and treatment rendered to
Sean Szymborski at Spring Mountain. According to Plaintiff"s complaint, Sean Szymborski, a
mentally ill patient, was improperly discharged from Spring Mountain to Lee Szymborski’s
(Plaintitf) home in violation of NAC 449.332. See Plaintiff’s Complaint, hereinafter Exhibit A,
Further, as a result of this improper discharge, Sean Szymborski smashed the windows, walls,
doors, furniture, and completely destroyed the interior of the resideﬁce before going missing for
three weeks. Id. As a result of the alleged improper discharge, Plaintiff has filed suit against
Spring Mountain for the damages to his residence as well as emotional distress suffered by
Plaintiff. However, no expert affidavit supporting his claims was attached. Accordingly|
Defendant Spring Mountain respectfully requests that Plaintiff’s Complaint be dismissed.
1

i
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III. -

LEGAL STANDARD

NRCP 12(b) states in part:
[E]very defense, in law or fact, to a claim for relief in any pleading, whether a claim,
counterclaim, cross-claim, or third-party claim, shall be asserted in the responsive
pleading thereto if one is required, except that the following defenses may at the option of
the pleader be made by motion:
(5) failure to state a claim upon which relief can be granted.
On a motion to dismiss for failure to state a claim for relief, the trial court, and the]
Supreme Court must construe the pleading liberally and draw every fair intendment in favor of
the plaintiff. Merluzzie v. Larson, 96 Nev. 409, 411-12, 610 P.2d 739, 741 (1980) overruled on|
other grounds by Smith v. Clough, 106 Nev. 568, 796 P.2d 592 (1990). A complaint should not
be dismissed unless it appears to a certainty that the plaintiff could prove no set of facts that
would entitle him or her to relief. Zalk-Josephs Co. v. Wells Cargo, Inc., 81 Nev. 163, 169, 400
P.2d 621, 624 (1965).
As set forth below, Plaintiff has failed to state a claim for reliéf for medical malpractice
since Plaintiff did not attach an expert affidavit as required by statute.
Iv.

ARGUMENT

A. Plaintiff’s Complaint must be dismissed because it is not supported by an Expert
Affidavit. :

Dismissal of Plaintiff’s Complaint is required by NRS 41 A.071 because Plaintiff’s claims
are for medical malpractice but are not supported by an expert affidavit. NRS 41A.071 states:
[ilf an action for medical malpractice or dental malpractice is filed in the district

court, the district court shall dismiss the action, without prejudice, if the action is
filed without an affidavit, supporting the allegations contained in the action,
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submitted by a medical expert who practices or has practiced in an area that is
substantially similar to the type of practice engaged in at the time of the alleged
malpractice. :

The Nevada Supreme Court has held that “under NRS 41A.071, a complaint filed without
a supporting expert affidavit is void ab initio and must be dismissed.” Washoe Med. Cir. v.
Second Judicial Dist. Court, 122 Nev. 1298, 1300, 148 P.3d 790, 792 (2006). And since “a void
complaint does not legally exist, it cannot be amended.” Id. In Washoe, the Court reasoned that:

“shall” is mandatory and does not denote judicial discretion. The Legislature’s
choice of the words “shall dismiss™ instead of “subject to dismissal” indicates that
the legislature intended that the court have no discretion with respect to dismissal
and that a complaint filed without an expert affidavit would be void and must be
automatically dismissed.

Id. at 1303, 148 P.3d at 793-94. Moreover, the Court discussed the legislative intent underlying

NRS 41A.071, stating that the

legislative history further supports the conclusion that a complaint defective under
NRS 41A.071 is void . . . . NRS 41A.071 was adopted as part of the 2002
medical malpractice tort reform that abolished the Medical-Legal Screening
Panel. NRS 41A.071°s purpose is to “lower costs, reduce frivolous lawsuits, and
ensure that medical malpractice actions are filed in good faith based upon
competent expert medical opinion.” According to NRS 41A.071’s legislative
history, the requirement that a complaint be filed with a medical expert affidavit
was designed to streamline and expedite medical malpractice cases and lower
overall costs, and the Legislature was concerned with strengthening the
requirements for expert witnesses. '

Id at 1304, 148 P.3d at 794. Accordingly, the Supreme Court has made it very clear that anyj|
medical malpractice case must be dismissed if it is filed without an expert affidavit.

Here, Plaintiff is asserting that the Spring Mountain negligently discharged Sean|
Szymborski in violation of NAC 449.332. It is clear that Plaintiff failed to file an expert
atfidavit in support of his claims. Thus, the only question remains is whether this is a medical

malpractice claim.
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NRS 41A.009 defines “medical malpractice” as “the failure of a physician, hospital or
employee of a hospital, in rendering services to use the reasonable care, skill or knowledge
ordinarily used under similar circumstances.” The decision to discharge is a medical decision
and clearly falls under the definition of a hospital rendering services as set forth in NRS
41A.009. Thus, Plaintiff’s allegations clearly fall under the requirements of NRS 41A.071.

NAC 449.332, the administrative code that Plaintiff relies on to support his claim,
further demonstrates that the decision to discharge is a medical decision. NAC 449.332 states in
part:

3. A hospital shall, at the carliest possible stage of hospitalization, identify each

patient who is likely to suffer adverse health consequences upon discharge if

the patient does not receive adequate discharge planning. The hospital shall

provide for an evaluation of the needs related to discharge planning of each
patient so identified.

NAC 449.332 (emphasis added). Thus, the decision to discharge requires medical care providers
to identify whether a patient will need additional health care based upon their diagnosis and
current medical status.

Plaintiff himself also acknowledges that the allegations in this case are medical in nature|
He specifically alleges that Defendants were “entrusted to provide medical care owed to patients
and a dufy to provide adequate medical treatment...” Ex A at para 36. Plaintiff goés on to state
that “Defendant breached the duty of care by discharging the patient...in violation of dischargg]
policies and procedures, pursuant to NAC 449.332.” Plaintiff’s entire theory of liability is based
upon the allegation that Spring Mountain breached a duty owed to Plaintiff to provide his son|
with medical treatment by improperly discharging him.

As a result of the above, it is undisputed that Plaintiff’s Complaint is based solely on

allegations of medical malpractice and each cause of action relies solely on whether thef
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discharge of Sean Szymborski was medically negligent. Therefore, having failed to comply with
NRS 41A.071 by attaching an expert affidavit to the Complaint, Plaintiff’s Complaint must bg

dismissed.

B. Plaintiff’s claim for Punitive Damages fails as Plaintiff has not alleged facts thag
warrant punitive damages against an employer under NRS § 42.007.

As Plaintiff’s causes of action are all based in medical malpractice, any claims for
punitive damages also must be dismissed., How;ever, even if those claims survive, Plaintiff has
asserted no facts that support a claim for punitive damages against Spring Mountain.

Plaintiffs’ are not entitled to punitive damages against Spring Mountain becausg
Plaintiff’s Complaint merely alleges negligence by the hospital’s cmployees; yet, it does nof
allege any independent wrong-doing or ratification by the hospital itself as is required by law.
NRS § 42.007 governs an award of punitive damages against an employer for the conduct of

employees as follows:

Except as otherwise provided in subsection 2, in an action for the
breach of an obligation in which exemplary or punitive damages
are sought pursuant to subsection 1 of NRS 42.005 from an
employer for the wrongful act of his or her employee, the employer
is not liable for the exemplary or punitive damages unless:

(a) The employer had advance knowledge that the employee was
unfit for the purposes of the employment and employed the
employec with a conscious disregard of the rights or safety of
others;

(b} The employer expressly authorized or ratified the wrongful act
of the employee for which the damages are awarded; or

(¢} The employer is personally guilty of oppression, fraud or
malice, express or implied. '

"
11/

7
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If the employer is a corporation, the employer is not liable for
exemplary or punitive damages unless the elements of paragraph
(a), (b) or (¢) are met by an officer, director or managing agent of
the corporation who was expressly authorized to direct or ratify the
employee’s conduct on behalf of the corporation.

Nev. Rev. Stat. § 42.007(1).
In this case, Plaintiff is requesting punitive damages against a corporation, Spring
Mountain, for the actions of its employees in treating Sean Szymborski’s condition. While
Plaintiff does list Darryl Dubroca in his official capacity in the caption of the Complaint, there
are no allegations of any wrongdoing on his part or that he was aware or ratified any of the
alleged acts. In fact, the only mention of Mr. Dubroca in the Complaint is that he is the
CEO/Managing Director of Spring Mountain, Ex. A, at para. 2. Consequently, to succeed in thig
request under NRS § 42.007, Plaintiffs must allege and prove one of the following;:
e That an officer/director/managing agent of Spring Mountain had advance]

knowledge that the employees attending to Sean Szymborski were unfit for thein

employment, but nonetheless were employed with a conscious disregard of the

safety of others;

e That an officer/director/managing agent of Spring Mountain “expressly]

authorized or ratified” the negligent treatment of Sean Szymborski; or

¢ That an officer/director/managing agent of Spring Mountain was himself/herself

guilty of “oppression, fraud or malice.”

Here, there are no such allegations in the Complaint. On the contrary, Plaintiff merely
concludes that the alleged “negligent” treatment by Spring Mountain’s employees warrants
punitive damages. Therefore, Plaintiffs’ claims for punitive damages are insufficient as a mattey
of law, and must be dismissed.

Moreover, as set forth above, Plaintiff’s allegations against the hospital staff are for

negligence, which is not a permissible basis for a punitive damage claim. See NRS 42.0053
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(stating that a plaintiff must, by clear and convincing evidence, prove “the defendant has been
guilty of oppressions, fraud or malice . . . ” to warrant punitive damages). “A plaintiff is never
entitled to punitive damages as a matter of right.” Dillard Department Stores v. Beckwith, 115
Nev, 372, 380, 989 P.2d 882, 887 (19.99) (quoting Ramada inns v. Sharp, 101 Nev. 824, 826,
711 P.2d 1, 2 (1985). “[E]ven unconscionable irresponsibility will not support a punitive]
damages award.” Maduike v. Agency Rent-A-Car, 114 Nev. 1, 5-6, 953 P.2d 24, 27
(1998)(quoting First Interstate Bank v. Jafros Auto Body, 106, Nev. 54, 57, 787 P.2d 765, 767
(1990)). The Nevada Supreme Court has further stated that “[s]ince its language plainly requires|
evidence that a defendant acted with a culpable state of mind, we conclude that NRS 42.001(1
denotes conduct that, at a minimum, must exceed mere recklessness or gross negligence.”
Countrywide v. Thitchener, 124 Nev. 725, 743, 192 P.3d 243 (2008).

Thus, notwithstanding Plaintiff’s inability to overcome the employer specific hurdles
under NRS 42.007, Plaintiffs’ allegations of negligent medical treatment are insufficient as 4
matter of law to warrant punitive damages. Therefore, Plaintiff’s claim for punitive damages

should be dismissed.

1/
"

7
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V.

CONCLUSION

Based upon the foregoing, Spring Mountain respectfully requests this Honorable Court
issue an Order Dismissing, Plaintiffs’ Compliant.
Dated this 22™ day of May, 2014.
HALL PRANGLE & SCHOONVELD, LLC

/s/: Kerry J. Doyle, Esq.

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

1160 N. Town Center Dr., Ste, 200
Las Vegas, NV 89144

Attorneys for Defendant

Spring Mountain Treatment Center

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that 1 am an employee of HALL PRANGLE & SCHOONVELD, LLC;
that on the 9«9\ day of May, 2014, I served a true and correct copy of the foregoing

DEFENDANT SPRING MOUNTAIN TREATMENT CENTER’S MOTION TO DISMISS

attached hereto in a sealed envelope, via U.S. Mail, first-class postage pre-paid to the following]
parties at their last known address:

Lee E. Szymborski

4605 Black Stallion Avenue
Las Vegas, Nevada 89031
Plaintiff in Proper Person

LL;

An employee of HALL PR@GLE & SCHOONVELD, LLC

4821-1809-2059,v. 1
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LEE E. SZYMBORSKI

4605 Black Stallion Ave
N. Las Vegas, NV 89031 FELED
(702) 609-6762 MAY 02 2014

Plaintiff in Proper Person

[

hdosna
CLERK OF COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
LEE E. SZYMBORSK], ) Case No.
) Dept No.
Plaintiff, )
)
VS. )
)
SPRING MOUNTAIN TREATMENT CENTER, )
DARRYL DUBROCA, in his official capacity, )
DOES I-XX, inclusive, and ROE ) EXEMPT FROM ARBITRATION
CORPORATIONS I-XX, inclusive, ) SUMS IN EXCESS OF $50,000
)
Defendants. )
)

COMPLAINT
COMES NOW, Plaintiff, named above, and for cause of action, alleges as follows:
GENERAL ALLEGATIONS

I. Plaintiff, at all times relevant hereto has been and is now, a resident of the State of
Nevada, County of Clark, Jurisdiction and Venue are appropriate in Clark County, Nevada.

2. Defendant DARRYL DUBROCA is the CEQ/Managing Director of SPRING
MOUNTAIN TREATMENT CENTER.

3. Plaintiff is informed and believes, and on that basis alleges, that Defendants
SPRING MOUNTAIN TREATMENT CENTER is a mental treatment hospital, who admitted
SEAN T. SZYMBORSKI for treatment and discharged him in violation of Nevada Law.

4. The true names and capacities, whether individual, corporate, associate or
otherwise, of the Defendant sued herein as DOES I through XX, inclusive, and ROES I through
XX, inclusive, are unknown to Plaintiff, who is informed, believes and alleges that each of these
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fictitiously named Defendants is in some way liable to Plaintiff on the causes of action below and
therefore sues these defendants by such fictitious names. Plaintiff believes said fictitious
Defendants assisted, devised, schemed, planned or took part in the actions set forth hereinbelow.
Plaintiff will move to amend this Complaint and insert the true names and capacities of
fictitiousty named Defendants when the same have been ascertained.

5. Plaintiff is informed and believes, and thereon alleges, that at all times herein
mentioned, each actually and fictitiously names Defendant was the principal, agent, co-venturer,
partner, surety, guarantor, officer, director and/or employee of each co-defendant and in doing the
things herein alleged, was acting within the scope of authority and with the permission of each
co-defendant or took some part in the acts and omissions hereinafter set forth, and by reason
thereof, each of said Defendants is liable to Plaintiff for the relief prayed.

6. That on or about May 14, 2013, at approximately 3:30 p.m., Defendant SPRING
MOUNTAIN TREATMENT CENTER, 7000 W. Spring Mountain Road, Las Vegas, Nevada
89117, due an “UNAUTHORIZED UNSAFE DISCHARGE” of a mentally ill adult patient, to
wit: SEAN T. SZYMBORSKI, in violation of NAC 449332, to the residence of Plaintiff. See
Exhibit “1".

7. That said SEAN T. SZYMBORSKI was provided a taxi ride, released without any
money; without appropriate medication, without the ability to care for himself, and being a
danger to both himself and other.

8. Defendant SPRING MOUNTAIN TREATMENT CENTER was directed by
KATHLEEN BUCHANAN to provide a Guardianship for Defendant SEAN T. SZYMBORSKI,
and failed to do so.

9. Detendant SPRING MOUNTAIN TREATMENT CENTER Caseworker
“REBECCA” was directed NOT to release SEAN T. SZYMBORSKI 1o the residence of
Plaintiff, however he was transported by taxi directly to the home of Plaintiff, where he smashed
windows, walls, doors, furniture, and completely destroyed the interior of the residence, before
going missing for three weeks. (A missing persons report was filed by NLVPD.)
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10. An investigation by the Division of Public and Behavioral Health substantiated that
Defendant SPRING MOUNTAIN TREATMENT CENTER was in violation of NAC 449332,
Discharge Planning, based upon evidence by interview of staff, record review and document
review.

11. It was determined that the facility failed to assure the patient was discharged to a safe
environment due to the following issues in this matter:

a. Patient was admitted to the facility on 5/3/13, and discharged on 5/14/13 with
diagnoses including psychosis not otherwise specified and spice abuse.

b. On 5/13/13 at 1 p.m. the Nursing Progress Note documented the patient had much
trepidation about going back to the father’s home. The patient was restless when talking about
the father.

¢. On 5/15/13 at 2:0 p.m. the Masters of Art (MA) met with the patient to confirm the
address of the apartment. The MA documented the patient was vague about the address. The
patient needed to stop by the father’s home to pick up patient’s debit card prior to going to the
new apartment.

d. Review of the Social Services Discharge Note revealed the patient would live in an
apartment upon discharge. There was no documented evidence of an address for the apartment.
There was no documented evidence the Case Manager confirmed the patient had made
arrangements to live in the apartment.

e. The Patient Continuing Care Plan, dated 5/14/13 identified the parties was to go to
father’s home first then on to an address in North Las Vegas, Nevada.

f. The Acute Physician Discharge Progress Note on 5/14/13 at 8:50 a.m. documented the
pattent did not want to return to the patient’s father’s home due to ongoing conflict. The note
documented the patient participated in treatment planning to find housing.

g- The Risk Manager investigated a telephone complaint from the patient’s father. The

Administrative Review documented placement to the apartment was not verified.
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h. On 7/9/13 at 8:49 am. the Risk Manager confirmed the MA did not follow up on
verifying the identified apartment.

. On7/9/13 at 11:20 a.m., Licensed Social Worker (LSW) indicated multiple telephone
messages were left by the patient’s father. The father would state the patient could return to the
home; the next telephone message from the father would demand the patient not be discharged to
the father’s home. The LSW acknowledged she did not speak directly with the patient’s father.
The LSW stated due to the large number of patients on the LSW’s caseload, the LSW had to
delegate telephone calls and discharge planning to the MA.

J. The LSW indicated when a patient identified their own placement, the LSW would try
to obtain as nch information as possible regarding the address and name of the apartment. If
unable to verify placement, the physician would be notified prior to discharge from the facility.

k. The Acute Physician Discharge Progress Note, on 5/14/13 at 8:50 a.m. documented
the patient did not want to return to his father’s home due to ongoing conflict. The note
documented the patient participated in treatment planning to find housing.

12, An evaluation of the needs of a patient relating to discharge planning must include,
without limitation, consideration of

a. The needs of the patient for postoperative services and the availability of those
services.

b. The capacity of the patient for self-care; and

¢. The possibility of returning the patient to a previous care setting or making
another appropriate placement of the patient after discharge.

13. Defendant SPRING MOUNTAIN TREATMENT CENTER is in violation of NAC
449.394, Psychiatric Services, which requires that a hospital shall develop and carry out policies
and procedures for the provision of psychiatric treatment and behavioral management services
that are consistent with NRS 449,765 to 449.786, inclusive, to ensure that the treatment and
services are safely and appropriately used. The hospital shall ensure that the policies and
procedures protect the safety and rights of the parties - and the public at large.
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14. That Defendant SPRING MOUNTAIN TREATMENT CENTER has failed to met
these statutes and regulations, for the reasons set forth above.

15. That due to the failure to meet these responsibilities, SEAN T. SZYMBORSKI, was
driven by taxi to the home of Plaintiff, and dropped off, at the expense of the Defendant SPRING
MOUNTAIN TREATMENT CENTER, where he proceeded to cause significant property
damage to Plaintiff’s residence, and £0 missing.

16. That when SEAN T. SZYMBORSK]I was located, he had sustained wounds from a
self inflicted injuries with a sharp object, using weapons obtained at the home of his mother; and
not at the home of his father.

17. The patient care plan, dated 5/14/13 indicated that safety concerns, including
weapons, in the patient’s home were non-applicable and verified by the patient’s father. There
was no documented evidence the patient’s father was contacted for verification. Furthermore,
Defendant SPRING MOUNTAIN TREATMENT CENTER indicated they assisted in obtaining a
home for SEAN T. SZYMBORSKI, therefore, even confirming no weapons in father’s home was
not reasonable to consider this non-applicable.

18. In violation of the stated statutes, it was determined that the LSW did not follow up
on identifying what weapons and if the patient had access to weapons prior to discharge. (8.0
Securing Weapons...Social Services staff initiates attempts to secure the weapons, obtaining
permission and contacting any person that may be able to located and secure items... Weapons are
not considered secured until verification has been received that the task is completed...”)

19. Due to the inactions of Defendant SPRING MOUNTAIN TREATMENT CENTER,
SEAN T. SZYMBORSKI was convicted of criminal charges related to the property destruction at
the home of Plaintift, rather than receiving treatment for his known mental illness.

20. Defendant SPRING MOUNTAIN TREATMENT CENTER acted in reckless
disregard of SEAN T. SZYMBORSKI’s psychiatric condition in pre-paying for a taxi to dump
him at an verified location [Plaintiff’s residence], without notice to occupants, without money,
and without the ability to provide care for himself due to long starrding mental illness.
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21. The failures of Defendant SPRING MOUNTAIN TREATMENT CENTER to deliver
the statutory mandated care to patients in their custody and control resulted in systematic
disregard of the serious psychological and medical conditions and resulted in adverse
consequences, which predictably flow from such failures, and caused damages to patients and
others, who became victims of such disregard.

22. Defendant SPRING MOUNTAIN TREATMENT CENTER is a for profit
corporation, whose estimated annual revenue is in excess of TWO BILLION DOLLARS

($2,000,000,000).
FIRST CLAIM FOR RELIEF
(NEGLIGENCE)
23.  Plaintiff realleges and incorporates by reference ali of the previous allegations of

this Complaint at this point as if set forth fully herein.

24, Nevada recognizes negligence claims, where a Plaintiff establishes: (1) the
existence of a duty. of care (2) breach of that duty; (3) legal causation; and (4) damages.

25. Defendants, in the exercise of reasonable care had a duty to know, or should have
known, that they are required to comply with NAC 449.332, regarding DISCHARGE PLAN of
Patients; and with NRS 449.765 to 449.786.

26.  Defendants breached their duty by failing to carefully investigate, monitor and/or
oversee discharge activities at SPRING MOUNTAIN TREATMENT CENTER, including but
not limited to, the development, implementation, and supervision of discharge policies and
practices.

27. That Defendants negligently and/or carelessly, permitted the dumping of SEAN T.
SZYMBORSKI, by taxi to the home of Plaintiff, without notice to Plaintiff, in violation of their
own internal policies; NAC 449.332; and NRS 449.865 to 449.786.

28. Defendants knew or should have known that patients, including SEAN T.
SZYMBORSKI are members of the class of patients that could foreseeably suffer injury to

themselves, and/or inflict injury on others, as a result of Defendants’ failure to exercise

Fage &
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reasonable care in the discharge of their statutorily imposed duties, and/or common-law duties of
care.

29. As a direct and proximate result of the negligence and carelessness of Defendants,
Plaintiff has suffered extreme emotional and mental distress, further issues and conflict in the
family unit, in addition to approximately $20,000 in physical damage to the residence, including
smashed windows, which required immediate action to secure assets in the residence, and other
damages the full extent of which shall be provided through discovery.

30. Asa direct and proximate result of Defendants’ acts or omissions, Plaintiff has
suffered punitive, general and special démages.

SECOND CLAIM FOR RELIEF

(Professional Negligence)

(Negligent act or omission to act by a provider of health care in yepdering of professional
services, which act or omission is the proximate cause of a personal mjury or wrongful death,
NRS 41A.015)

31. Plaintiff realleges and incorporates by reference all of the previous allegations of
this Complaint at this point as if set forth fully herein.

32. efendants in the capacity of a for profit hospital providing medical care to the
public, government agencies overseeing the hospital’s operations, licensed social workers,
registered nurses, psychiatrists, and the hospital administrator owed Plaintiff a duty to employ
medical staff adequately trained in the care and treatment of patients consistent with the degree
of skill and learning possessed by competent medical personnel practicing in the United States of
America under the same or similar circumstances; and a duty to comply with Nevada statutes,
including NRS 41A.015.

33. Defendants breached its duty of care by failing to function as a patient advocate by
providing proper care to the patients at the time of discharge, and specifically causing physical,
mental and emotional pain and suffering to the patient; as well as physical, mental and emotional

pain and suffering to the public at large, and specifically in this matter, to the Plaintiff.
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THIRD CLAIM FOR RELIEF

(Malpractice, Gross Negligence, Negligence Per Se)
34, Plaintiff realleges and incorporates by reference all of the previous allegations of
this Complaint at this point as if set forth fully herein.

35, “Malpractice” in the practice of social work means conduct which falls below the
standard of care required of a licensee under circumstances which proximately causes damage.
“Gross Negligence” in the practice of social work means conduct which Tepresents an extreme
departure from the standard required of a licensee under the circumstances and which
proximately caused damage. NAC 641B.225, pursuant to 42 C.F.R.§ 482.61, Defendants had a
duty to properly discharge patients in compliance with NAC 449,332, relating to discharge
planning.

36. That Defendants including JOHN DOE 1 in the capacity of Licensed Social Worker
(LSW) is entrusted to provide medical care owed to patients and a duty to provide adequate
medical treatment, to protect the patient and the public at large. Said Defendant breached the
duty of care by discharging the patient, paying for a taxi only to Plaintiff’s address (although the
patient asked to pick up a debit card, then be transported to another residence), in violation of
discharge policies and procedures, pursuant to NAC 449.332. Asa proximate result of the
negligence of Defendants, the patient and public at large are subject to physical, mental and
emotional pain, in addition to financial loss, such as Plaintiff has sustained.

37. The conduct of Defendants was in wanton, extreme and total disregard of the legal
and statutory obligations to patients and the public at large, and constitutes gross, reckless,
oppressive and/or outrageous disregard for the consequences of their actions. As a proximate
result of the negligence of Defendants, Plaintiff has suffered physical, mental and emotional pain,

in addition to financial damages.
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FOURTH CLAIM FOR RELIEF

{Negligent Hiring, Supervision and Tramning)

38.  Plaintiff realleges and incorporates by reference all of the previous allegations of
this Complaint at this point as if set forth fully herein.

39. At the times mentioned herein, Defendants knew, or in the exercise of reasonable
care should have known, that the provisions of medical care and treatment was of such a nature
that, if it was ot properly given, it was likely to injure the persons to whom it was given.
Defendants owed a duty to its patients, and the community at large, to hire, train, and/or
supervise competent medical and staff personnel, including supervisors, and LSW, to provide
care and treatment to its patients.

40. Defendants breached that duty of care by failing to adequately provide competent
employees, in the performance of the job, as it appears dumping patients is an ongoing problem.

41. Atall times herein mentioned, Defendants established and/or followed, unsafe
medical practices, including “dumping” patients without complying with discharge instructions.

42. As aresult of the lack of medical care and treatment provided by Defendant,
Defendants breached their duty to Plaintiff and the members of the class by failing to protect
them from foreseeable harm, resulting in a lack of mental health treatment for Plaintiff and the
public at large.

43. Asa direct and proximate result of the negligence and carelessness of Defendants,
Plaintiff has been injured financially, as well as mentally and emotionally in this matter.

44. Defendants conduct demonsirated a conscious disregard of known accepted
procedures, protocols, care and treatment, all with the knowledge or utter disregard that such
conduct could or would expose Plaintiff to harm as set forth herein.

45. Defendants conduct was willful, reckless, malicious, and in total disregard to the
health and safety of not only the patient, but the public at large, thereby justifying an award of

punitive damages.
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46. As a direct and proximate tesult of the conduct of Defendants, Plaintiff has suffered
mental and emotional pain and suffering, in addition to financial loss.

WHEREFORE, Plaintiff prays judgement as follows:

1. For a temporary restraining order and/or preliminary injunction and permanent
injunction enjoining and restraining Defendants from continuing or repeating the unlawful
polices, practices and conduct complained of herein:

2. For declaratory judgment against Defendants’ policies, practices and conduct as
alleged herein in violation of patient rights, and the safety of the public at large;

3. For compensatory damages according to proof:

4. For punitive damages in consideration of the annual income in excess of
$2,000,000,000.

5. For emotional distress caused by the violations herein.

6. For costs of suit, including attorney fees, and other costs.

7. For such other and further relief as the Court may deem appropriate.

DATED this day of

[a—
<
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STATE OF NEVADA
DEPARTMENT OF HEALTH AND HUMAN SERVICES

HEALTH DIVISION

May 22, 2013

Lee Szymborski

4605 Black Stallion Avenue
North Las Vegas, NV 89032

RE: * Complaint # NV00035655

Dear Mr. Szymborski,

Thank you for alerting us about your dissatisfaction with Spring Mountain
Treatment Center. We understand your concerns about admission, transfer and
discharge, quality of care-responsible party not notified of patients change in
condition, patient not assessed after change in condition, patient's medications
improperly administered.

Our team of investigators will review your specific concemns, and evaluate the
facility’s actions, to determine if the facility is in compliance with state and/or
federal regulations. Please refer to the enclosed fact sheet that describes the
investigation process.

We will inform you of the investigation results, and send you a copy of the report. If
you want to know the status of your complaint, please call the team supervisor,
Rosemary Palladino-Marcus, HFI III, and refer to the complaint number listed
above.

Please know that the Nevada State Health Division takes all complaints very
seriously. By reporting your concerns, you play an important role in promoting the
safety of health care recipients and improving the quality of care and services that
facilities provide. We thank you.

Sincerely,

CAop i e

hna Thacker, AATI/Complaint Intake Coordinator

cc:  Rosemary Palladino-Marcus, Health Facilities Inspector I1I

Encl: 1 Page Complaint Process Fact Sheet

Public Health Working for a Safer and Healthier Nevada
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initial Comments

This Statement of Deficiencies was generated as
a result of a complaint investigation initiated on
6/25¢13, and finallzed in your facility on 7/8/13, in
accordance with Nevada Administrative Code,
Chapter 449, Hospital.

The census at the time of the investigation was
63. Five discharged medical records were
reviewed.

Complaint #NV00036655 was substantiated with
deficiencies cited. (Sce Tags S0146, 80153 and
S0602)

The findings and conciusions of any investigation
by the Health Division shall not be construed as
prohibiting any criminal or civil investigations,

i actions or other claims for relief that may be

avaiiabie {0 any parly under applicable federai,
state or local laws,

NAC 449,332 Discharge Planning

4. An evaluation of the needs of a patient relating
to discharge planning must include, without
limitation, consideration of:

{a) The needs of the patient for postoperative
services and the avaflabflity of those services;

i () The capacity of the patient for seli-care; and

{c) The posslibility of retuming the patient o a
previous care setting or making another
appropriate placement of the patient after
discharge.

This Reguiation is not met as evidenced by:
Based on interview, record review and documerit
review, the facility failed to assure the patient was
discharged to a safe environment for 1 of 5
sarmpled patients (Patient #1).

S 000

S 146

#f deficiencies are cited, an approved pian of corettion must be retimed within 10 days after receipt of this staternent of deficiencies.

LABORATORY DIRECTOR'S OR PROVIDER/SUPPUER REPRESENTATIVE'S SIGNATLRE

TTLE

(%) DATE
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Findings include:
Patient #1

Patieni #1 was admitted to the facility on 5/3/13
and discharged on 5/14/13 with diagnoses
including psychosis not otherwise specified and
spice abuse.

|
| On 6/13/13 at 1:00 PM, the Nursing Progress

Note documented the patient had much
trepidation about going back to the father's home.
The patient was restless when talking about the
father.

On 5/14/13 at 2:30 PM, the Masters of Art {MA}
documented the MA met with the patient to
confirm the address of the apartment, The MA
docurmented the patient was vague about the
address. The patient needed to stop by the
father's home to pick up the patient's debit card
prior to going to the new apartment.

Review of the Social Services Discharge Note
revealed the patient would live in an apartment
upon discharge. There was no documented
evidence of an address for the apariment. There
was no documented evidence the Case Manager
confirmed the patient had made arrangements to
live in the apartment,

Patient Continuing Care Ptan, dated 5/14/135,
Identified the patient was to go to the father's
home first then on to an address in North Las
Vegas.

The Acute Physician Discharge Progress Note,
on 5/14/13 at 8:50 AM, documented the patient
did not want to retumn to the patient's fathers
home due to an-going confliet. The note

if deficiencies are cited, an approved plan of correction must be retumed within 10 days afler receipt of this statement of deficiencies,
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documented the patient participated in tregtment
planning to find housing.

The Risk Manager investigated a telephone
complaint from the patient's father. The
Administrative Review documented placemant to

| the apartment was not verified.

On 7/9/13 at 8:49 AM, the Risk Manager
confirmed the MA did not follow up on verifying
the identified apartment.

On 7/9/13 at 11:20 AM, Licensed Social Worker
(LSW) #2 explained multiple telephone messages
were left by the patfent's father. The father would
state the patisnt could return to the father's home.
The next tefephone message from the father
would demand the patlent not be dischiarged to
the father's homs. The LSW acknowledged she
did not speak directly with the patient's father,
The LSW explained during the first meeting with
the patient, the patient expressed a wilfingness to
returh to the father's home and would work on
finding an apartment from the father's home. The
LSW explained due to the large number of
patient's on the LSW's case load, the LSW had to
delegate telephone calls and discharge planning
to the MA.

The LSW explained when a patient identified their
own placement, the LSW wauld try to obtain as
much information as possible regarding the
address and name of the apartrment. If the LSW
was tnable to verify placement, the physician

' would be notified prior to discharge from the

fachity,

Continuing Care Plan Discharge Planning,
Interdisciplinary Policy #PC.067, revised 4/13,
documented:
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Continued From page 3

Procedure:

"...4.0 In developing the continuing care plan, the
following is evaluated by the Case Manager:... 4.4
Housing needs and/or placement issues;.. 4.8
Personal support systems..."

*...5.0 Continuing care plans are communicated
to the patient and family/guardian, as appropriate,
and documented in the medical record...5.2
Where and with whom the patient will live
following discharge..."

"...5.0 The Soclal Services Discharge Note is
completed for every patient at the tima of
discharge. This note includes, but is not limited
to: 6:1 Living arrangements..."

Severity: 2 Scope: 1

Complaint #NV00035655

NAC 449,332 Discharge Plarning

11. The patient, members of the family of the
patient and any other person involved in caring
for the patient must be provided with such
information as is necessary to prepare them for
the post-hospital care of the patient.

This Reguiation is not /et as evidenced by:
Based on interview, record review and document
review, the facility failed to noify 2 of 5 sampled
patients families prior to discharge (Patient #1
and #5).

S 146

5153
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Findings include:
Patient #1

Patient #1 was admitted to the facility on 5/3/13
and discharged on 5/14/13 with diagnoses
including psychosis not otherwise specified and
spice abuse.

On 5/10/13 at 9:00 AM, the LSW #2 documented
the case manager recsived a voice mail from the
patient's father saying the patient was not to
return to his home. The LSW documentad the
case manager would assist the patient with
altemative ptacement.

On 5/10/13 at 11:15 AM, the MA documented the
patient's father wanted the patient to return to his
home, but not to be discharged "today",

There was no further documented evidence the
patient's father was contacted to confirm
discharge to the patient's father's home.

On 5/14/13 at 2:30 PM, the MA documented the
MA met with the patient. The patient requested
the father's telephone number and told the father
of being discharged and a taxi would transport
the patient to the father's home.

The Risk Manager investigated a telaphone
complaint from the patient's father. The
Adminisirative Review documented the discharge
was not soordinated with the family,
Documentation with the father on the day of
discharge was not documented.

On 71913 at 9:50 AM, the Risk Manager
acknowledged the facility should have arranged
for the taxi driver to walt at the patient's father's

1 deficiencies are ciied, an approved plan of correstion must be returnad within 10 days afier receipt of this statement of deficienties.
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house until the patient retrejved the debit card,
then drive the patient to the new apartment.

On 7/8/13 at 11:34 AM, LSW #2 explained the
family member should be contacted prior to the
patient's discharge to assure the family was
alright with the patient returing home. The LSW
acknowledged the patient's father should have
been:contacted by the facility staff prior to the
patient being discharged.

Four additional digcharged medical records were
reviewed,

Patient #5

Patient #5 was adrmitted to the faciity on 6/4/13

: and discharged on 6/18/13, with & diagnosis of

major depressive disorder.

i There was no documented svidence the social

worker/Case Manager notified the family of the
patient’'s discharge. There was no documentsd
evidence the family was educated on the patient's
medications and follow up care needed. There
was no family contact from the social
worker/Case Manager after 6/6/13.

Continuing Care Plan Discharge Planning,
interdisciplinary Policy #PC.067, revised 4/13,
documented:

Procedure:
"...4.0 In developing the continuing care plan, the
iotlowing is evaluated by the Case Manager.. 4.8

Personal support systems.,.”

*...2.0 Continuing care pians are communicated
to the patient and family/guardian, as appropriate,

If deficiencies are cited; an approved plan of correcfion must be returned within 10 days after receipt of this siatement of deficiencies.
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and documented in the medical record..."
Severity: 2 Scope: 1
Complaint #NV00035655
S 602 NAC 449.394 Psychiatric Services 5 602
S8=D

3. A hospital shall develop and carry out policies
and procedures for the provision of psychiatric
treatment and behavioral management services

i that are consistent with MRS 449.785 10 449.785,

inclusive, to ensure that the treatment and
services are safely and appropriately used. The
hospital shalt ensure that the policies and
procedures pratect the safety and rights of the
patient.

This Regulation is not met as evidenced by:
Based on interview, record review and document
review, the facility failed fo identify what weapons
were at Patient #1's mother's home and if the
patient would have access to the weapons.

Findings include:
Patient #1

Patient #1 was admitted to the facllity on 5/3/13
and discharged on 5/14/13 with diagnoses

: including psychosis not otherwise specified and

spice abuse.

On 5/3/13 at 12:00 PM, the Comprahensive
Assessment Tool documented patient had
multiple scab areas on his legs. The
Comprehensive Assessment Tool documented
the patient's father stated the patient's wounds
were self inflicted with a sharp object.
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On 5/6/13 at 2:42 PM, LSW #1 documented
weapons were at the patient's mothers home, but
not at the patient's fathers home. The LSW did
not identify what weapons were at the patient's
mothers home. There was no documented
evidence the patient's mother was contacted to
verify where the weapons were located.

Patient Continuing Care Plan, dated 5/14/13,
identified safety concems, including weapons in
the patient's home were non-applicable and
verified by the patient's father. There was no
documented svidence the patient's father was
contacted for verification.

On 5/14/13 at 2:30 PM, the MA documented the
patient asked the MA if the taxi would be able to
take the patient fo the mother's house after the
patient went to the father's house. The MA
documented the patient would have to pay for any
taxi after being dropped off at the father's house.

On 7/9/13 at 8:49 AM, the Risk Manager
confirmed the LSW did not follow up on
identifying what weapons and if the patient had

‘ access to the weapons prior to discharge.

Continuing Care Plan Discharge Planning,
Interdisciplinary Policy #PC.067, revised 4/13,
documented:

"8.0 Securing Weapons...Social Services staff
Infiales attempts to secure the weapons,
abtaining permission and contacting any person
that may be able to lotate and secure the
items...Weapons are not considered secured until
verification has besn received that the task is
completed...”

FORM APPROVED
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STATEMENT OF DEFICIENCIES (X1} PROVIDER/SUPPLIER/CLIA {2} MULTIPLE CONSTRUCTION (X3) DATE SURVEY
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NVS3268H0S1 B. WING 07/09/2013
NAME OF PROVIDER OR SUPPLIER STREET ADDRESS, CITY, STATE, ZIP CODE
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LAS VEGAS, NV 59117
(%4) 1D SUMMARY STATEMENT OF DEFICIENCIES D PROVIDER'S PLAN OF CORRECTION (X8}
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HALL PRANGLE & SCHOONVELD, LL.C
1160 NORTH TOWN CENTER DRIVE

SUITE 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-889-6400

FACSIMILE: 702-384-6025
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| LEE E. SZYMBORSKI,

1AFD

| Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry 1. Doyle, Esq. Electronically Filed
Nevada Bar No, 10571 05/29/2014 03:55:10 PM

HALL PRANGLE & SCHOONVELD, LLC .

1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

(702) 889-6400 — Office CLERK OF THE COURT
(702) 384-6025 — Facsimile

Email; mprangle@hpslaw.com

Email: kdovief@hpslaw.com

Attorneys for Defendant Spring Mountain Treatment Cenler

and Darryl Dubroca

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A-14-700178-C
DEPT. NO.: XXXI
Plaintiff,

VS,

SPRING MOUNTAIN TREATMENT
CENTER, DARRYL DUBROCA, in his
official capacity, DOES [-XX, inclusive, and
ROE CORPORATIONS 1-XX, inclusive,

Defendants.,

DEFENDANT DARRYL DUBROCA'’S
INITIAL APPEARANCE FEE DISCLOSURE

Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are submitted for

parties appearing in the above entitled action as indicated below:

1
I

i/

Page 1 of 2
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HALL PRANGLE & SCHOONVELD, LLC
1160 Nor1TH TOWN CENTER DRIVE

SuUITE 200
LAS YEGAS, NEVADA 89144

FACSIMILE: 702-384-6025

702-889-6400

TELEPHONE:

12

13

14

15

16

17

18

19

20

21

22

23

24

26

27

28

Name of Defendant: Darryl Dubroca $223.00
Total Remitted: $223.00
Dated this 29" day of May, 2014,
HALL PRANGLE & SCHOONVELD, LLC

{s/: Kerry J. Doyle. Esq.

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

1160 N, Town Center Dr., Ste. 200
Las Vegas, NV 89144

Attorneys for Defendant

Spring Mountain Treatment Center

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD,
LLC; that on the 29" day of May, 2014, I served a true and correct copy of the foregoing

DEFENDANT DARRYL DUBROCA’S INITIAL APPEARNACE FEE DISCLOSURE

attached hereto in a sealed envelope, via U.S. Mail, first-class postage pre-paid to the following]
parties at their last known address:

Lee E. Szymborski

4605 Black Stallion Avenue
Las Vegas, Nevada 89031
Plaintiff in Proper Person

/s/c Audrey Ann Stephanski
An employee of HALL PRANGLE & SCHOONVELD, LLC

4813-3212-8027, v. 1

Page 2 of 2

64




HALL PRANGLE & SCHOONVELD, LL.C
1160 Nor1H TowN CENTER DRIVE

SUITE 200
LAS VEGAS, NEVADA §9144

T02-889-6400

FACSIMILE: 702-384-6025

TELEPHONE:

10

11

12

13

14

15

16

18

19

20

21

22

23

24

25

26

27
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JOIN

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste, 200

Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile

Email:
Email:
Atiorneys for Defendant Spring Mountain Treatment Center
and Darryl Dubroca

LEE E. SZYMBORSKI,

VS.

SPRING MOUNTAIN TREATMENT
CENTER, DARRYL DUBROCA, in his
official capacity, DOES I-XX, inclusive, and
ROE CORPORATIONS I-XX, inclusive,

Electronically Filed
05/29/2014 03:56:03 PM

%;.M

CLERK OF THE COURT

mprangle/shpslaw.com
kdovle@hpslaw.com

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A-14-700178-C
DEPT. NO.: XXXI
Plaintiff,

Defendants.

Schoonveld, LLC, and respectfully submits this Joinder to Defendant Spring Mountain)

Treatment Center’s Motion to Dismiss as follows:

i

DEFENDANT DARRYL DUBROCA’S JOINDER TO SPRING MOUNTAIN

TREATMENT CENTER’S
MOTION TO DISMISS

Hearing Date: June 24, 2014
Hearing Time: 9:30 am

COMES NOW, Defendant, Darryl Dubroca, by and through his attorneys, Hall Prangle &

Page 1 of 3

65




HALL PRANGLE & SCHOONVELD, LL.C
1160 NORTH TOWN CENTER DRIVE

SUITE 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 7(:2-889-6400

FACSIMILE: 702-384-6025

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

That Defendant, Darryl Dubroca, adopts, as though fully set forth herein, the points and
authorities, and arguments contained in said Defendant Spring Mountain Treatment Center’s

Motion to Dismiss.
Additionally, Plaintiff has set forth no allegations against Mr. Dubroca in the entirg

Complaint. As a result, Plaintiff has failed to state a claim upon which relief canrbe granted|
against Mr. Dubroca.

WHEREFORE, Defendant Darryl Dubroca, pray that Defendant Spring Mountain
Treatment Center’s Motion to Dismiss be GRANTED.

Dated this 29" day of May, 2014.

HALI, PRANGLE & SCHOONVELD, LLC

/s/: Kerry J. Doyle, Esq,

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

1160 N. Town Center Dr., Ste, 200
Las Vegas, NV 89144

Attorneys for Defendant
Spring Mountain Treatment Center
and Darryl Dubroca
i
i/
/1
Page 2 of 3
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HALL PRANGLE & SCHOONVELD, LL.C
1160 NORTH TOWX CENTER DRIVE

Surre 200
L.AS VEGAS, NEvADA 89144

702-889-6400

FACSTMILE: 702-384-6025

TELEPHONE:

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD,
LLC; that on the 29™ day of May, 2014, T served a true and correct copy of the foregoing]

DEFENDANT DARRYL DUBROCA'S JOINDER TO SPRING MOUNTAIN

TREATMENT CENTER’S MOTION TO DISMISS attached hereto in a sealed envelope, vid

U.8. Mail, first-class postage pre-paid to the following parties at their last known address:

Lee E. Szymborski

4605 Black Stallion Avenue
Las Vegas, Nevada 89031
Plaintiff in Proper Person

/87 Audrev Ann Stephanski
An employee of HALL PRANGLE & SCHOONVELD, LLC

4822-6110-7995, v, 1

Page 3 af 3
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Electronically Filed
06/13/2014 01:37:27 PM
LEE E. SZYMBORSKI

4605 Black Stallion Ave .
N. Las Vegas, NV 89031 _ % i- g&ﬁ.««.—-
(702) 609-6762 3
Plaintiff in Proper Person CLERK OF THE COURT

_ DISTRICT COURT
CLARK COUNTY, NEVADA

Case No. A-14-700178-C
Dept No. XXXI

LEE E. SZYMBORSKI,
Plaintift,
VS,

SPRING MOUNTAIN TREATMENT CENTER,
DARRYL DUBROCA, in his official capacity,
DOES 1-XX, inclusive, and ROE
CORPORATIONS I-XX, inclusive,

Defendants.

OPPOSITION TO MOTION TO DI?SMISS COMPLAINT

COMES NOW, Plaintiff, and files this Opposi’éion to Motion to Dismiss, indicating as
follows: |

1. That Defendant take nothing by way of its moition.

2. That the court acknowledge Defendant SPRING MOUNTAIN TREATMENT CENTER
was found to be in violation of its own policies as Weill as laws and codes, as set forth in the
Complaint; and set forth herein. |
' 3. That the court acknowledge the Complaiint addresses negligence on the part of
defendants, and each of them.

4. That the court acknowledge Plaintiff’s clalm of “Malpractice, Gross Negligence,
Negligence Per Se” is not medical malpractice, but malpléactice that occurs after the discharge of a

i

patient, but other employees of Spring Mountain Treatmfent Center, as detailed herein.
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This Opposition and Countermotion is made and i)ased upon the pleadings and files herein,

the affidavit of P1a1nt1ff and

Dated thls)_'iﬁ day of

any oral argument that may:; be adduged at the time of trial.

2
.s-'.

I. INTRODUCTION

This is an action of NEGLIGENCE on the part ojf SPRING MOUNTAIN TREATMENT

CENTER, FOR PROFIT business that has violated codesi and statutes pertaining to the safe release

of patients, and NOT medical issues relation to its formeri patients. Plaintiff does set forth a cause

of action for “Malpractice, Gross Negligence, Negligencei Per Se.” Nothing in Plaintiff”s complaint

secks a judgment for MEDICAL malpractice; and the ?motion to dismiss should be summarily

denied.

Defendants herein desire this action to be ClaSSiﬁE;:d as “medical malpractice’ solely to find

fault with the Complaint. If i$

clearly negligence and there§ has been malpractice, but the malpractice

is in the area of social work, land the court should acknowledge the same.

“Malpractice” in the practice of social work mearils conduct which falls below the standard

of care required of a licensee/under circumstances which proximately causes damage. In fact, this

definition itself is in the Complaint. Thus, Defendant’;s allegations that this matter should be

procedurally dismissed is mgritless. In this matter, therei is clearly “malpractice™ - but it is NOT

medical malpractice; not injthe process of a surgery or opelf'ation, but in the context of the mandatory

social work that is required -|and EXPECTED of a “for piroﬁt” psychological facility that earns in

excess of TWO BILLION DOLLARS ANNUALLY.
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On or about May 14,
TREATMENT CENTER, pr
to wit: SEAN T. SZYMB(
Exhibits are provided attach

That the adult patie]

II. STATEMENT OF;FACTS

2013, at approximately 3:3 p-m., Defendant SPRING MOUNTAIN
ovided an unauthorized, unsziife discharge of a mentally ill adult patient,
PRSKI, in violation of NAC 449332, to the residence of Plaintiff.
ed to the Complaint. |

nt was provided a taxi ridée, released without any money; without

appropriate medication, without the ability to care for hifnself, and being a danger to both himself

and other.

SPRING MOUNTAIN TREATMENT CEN%TER was directed by KATHLEEN

BUCHANAN to provide a (fuardianship for the patient l:}ut failed to do so.

SPRING MOUNTAIN TREATMENT CENTER ;was directed NOT to release the patient to

the residence of Plaintiff, however he was transported by télxi directly to the home of Plaintiff, where

he smashed windows, walls,

doors, furniture, and completzely destroyed the interior of the residence,

before going missing for thrge weeks. (A missing persoﬁs report was filed by NLVPD.)

An investigation by

the Division of Public and Behavioral Health substantiated that

Defendant SPRING MOUNTAIN TREATMENT CENZTER was in violation of NAC 449 332,

Discharge Planning, based upon evidence by interview of staff, record review and document review.

It was determined, by

to assure the patient was disch

a. Patient was admitt

the Division of Public and jBehavioral Health. that the facility failed
rarged to a safe environmenf due to the following issues in this matter:

ed to the facility on 5/3/13, a.pd discharged on 5/14/13 with diagnoses

including psychosis not otherwise specified and spice ablilse.

b. On 5/13/13 at 1
trepidation about going back

father.

¢. On 5/15/13 at 2:0

p.m. the Nursing Progress T;xlote documented the patient had much

to the father’s home. The pa;tient was restless when talking about the

p.m. the Masters of Art (NfIA) met with the patient to confirm the
i

address of the apartment. The MA documented the patient gwas vague about the address. The patient
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needed to stop by the fathei’s home to pick up patiem:t‘s debit card prior to going to the new

apartment.

[

d. Review of the Spcial Services Discharge Ncé)te revealed the patient would live in an

apartment upon discharge.

There was no documented evidence of an address for the apartinent.

There was no documented evidence the Case Manager conﬁmed the patient had made arrangements

to live in the apartment.

e. ThePatient Contirjuing Care Plan, dated 5/14/ 13 identified the parties was to go to father’s

home first then on to an address in North Las Vegas, Nexfrada.

f. The Acute Physicjan Discharge Progress Notei on 5/14/13 at 8:50 a.m. documented the

patient did not want to return to the patient’s father’s hzorne due to ongoing conflict. The note

documented the patient participated in treatment plmminé to find housing.

g. The Risk Managgr investigated a telephone cfomplaint from the patient’s father. The

Administrative Review doc]mented placement to the apefu‘tment was not verified.
9

h. On 7/9/13 at 8:
verifying the identified apart)
i. On 7/9/13 at 11:24

a.m. the Risk Manager confirmed the MA did not foliow up on
ment. |

D a.m., Licensed Social Worker (LSW) indicated multiple telephone

messages were left by the pdtient’s father. The father would state the patient could return to the

home; the next telephone message from the father wouldé demand the patient not be discharged to

the father’s home. The LSW acknowledged she did not spéak directly with the patient’s father. The

LSW stated due to the large

telephone calls and discharge

J- The LSW indicated

number of patients on the L$W’s cascload, the LSW had to delcgate
planning to the MA. :

when a patient identified the:ir own placement, the LSW would try to

obtain as much information as possible regarding the addnjsss and name of the apartment. If unable

to verify placement, the phys
k. The Acute Physici

patient did not want to return

ician would be notified prior; to discharge from the facility.
an Discharge Progress Note,%on 5/14/13 at 8:50 a.m. documented the

to his father’s home due to origoing conflict. The note documented the
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i

patient participated in treatment planning to find housing.

An evaluation of the needs of a patient relating to édischarge planning must include, without

limitation, consideration of:
a. The needs

services.

of the patient for postoperajtive services and the availability of those

H

b. The capacity of the patient for self-carie; and

c. The possibility of returning the patient té aprevious care setting or making another

appropriate placement of the

SPRING MOUNTA
Services, which requires tha
provision of psychiatric treats

449.765 to 449,786, inclusiv,

patient after discharge.

IN TREATMENT CENTE';R violated NAC 449.394, Psychiatric
| a hospital shall develop and carry out policies and procedures for the
ment and behavioral managerinent services thatare consistent with NRS

e, to ensure that the treatment and services are safely and appropriately

used. The hospital shall enstire that the policies and procjedures protect the safety and rights of the

parties - and the public at lar

ge. Defendant SPRING MjOUNTAIN TREATMENT CENTER has

failed to met these statutes and regulations, and the issuef of negligence set forth in the Complaint

is appropriate.

i

Due to the failure to meet these responsibilities, the patient, was driven by taxi to the home

of Plaintiff, and dropped

off (“dumped™), at the expense of the SPRING MOUNTAIN

TREATMENT CENTER, where he procesded to cause siigniﬁcant property damage to Plaintiff’s

residence, and then, go missing.

When the patient was

sharp object, using weapons

“dumped.”

The patient care plan,

located, he had sustained wé)unds from a self inflicted injuries with a

obtained at the home of hiis mother, which was not where he was

i

dated 5/14/13 indicated that s.:afety concerns, including weapons, in the

patient’s home were non-applicable and verified by the pa:tient’s father. There was no documented

evidence the patient’s father

was contacted for veriﬁcaéion. Furthermore, Defendant SPRING
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MOUNTAIN TREATMENT CENTER indicated they asisisted in obtaining a home for the patient,

therefore, even confirming r
applicable.
In violation of the sta

TREATMENT CENTER di

access t0 weapons prior to

10 weapons in father’s home was not reasonable to consider this non-

ted statutes, it was determined that the LSW at SPRING MOUNTAIN
d not follow up on identify%ing what weapons and if the patient had

discharge. (“8.0 Securing EWeapons...Social Services staff initiates

attempts to secure the weapons, obtaining permission and contacting any person that may be able

to located and secure items... Weapons are not considered secured until verification has been received

that the task is completed...”))

Dwue to the inactions

failure to protect its patients,

convicted of criminal charge

of Defendant SPRING MO;UNTAIN TREATMENT CENTER, and
due directed to the patient “é‘.lumping”. SEAN T. SZYMBORSKI was

s related to the property destriuction at the home of Plaintiff, rather than

receiving treatment for his known mental illness. i

Defendant SPRING MOUNTAIN TREATMENT CENTER acted in reckless disregard of

the patient’s psychiatric condition in pre-paying for a tax1 to dump him at an verified location

[Plaintiff’s residence|, with

1

out notice to occupants, mdﬁout money, and without the ability to

provide care for himself duejto long standing mental illness.

The failures of Defendant SPRING MOUNTAII\?I TREATMENT CENTER to deliver the

statutory mandated care to p

atients in their custody and cjontrol resulted in systematic disregard of

the serious psychological and medical conditions and rjesulted in adverse consequences, which

!
predictably flow from such failures, and caused damages te patients and others, who became victims

of such disregard.

!

Defendant SPRING MOUNTAIN TREATMENT (leNTER isafor profit corporation, whose

estimated annual revenue is in excess of TWQ BILLION bOLLARS ($2,000,000,000). There has

undoubtedly been negligence

in his Complaint and herein

on the part of Defendant. Ij’laintiff has presented a prima facia case

for negligence.
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IH. LEGAL STAN]?)ARD

Defendant seeks to dismiss this matter, allegedly fci)r failure to provide an Affidavit in support
ot an alleged claim for medical malpractice, ot the standar:d ‘failure to state a claim upon which relief
can be granted.’. |

In fact, as detailed above, this is not an action foi?' medical malpractice, but for malpractice
in the area of social work, gs stated in the very cause of action in the complaint; and as set forth
herein.

If the court feels in any measure, that the facts are not pled with specificity, or that Plaintiff
needs to obtain other documents, Plaintiff requests leave ozfthe court to amend the complaint, instead
of dismissing the Complaint. |

Given that Defendant’s motion to dismiss misi'epresents this as an action for medical
malpractice, which it is not, Plaintiff believes the motionf should be summarily denied. As for the
allegation of failure to state a claim, Plaintiff believes the %motion stands on its own, but if it pleases
the court, he will seek leave|to amend the complaint, rat;her than dismissing the complaint. This
court has the authority to allow leave to amend rather than dismissal in this matter.

‘The purpose of summary judgment is to obviatei trials when they would serve no useful
purpose. Short v. Hotel Rivera, Inc., 79 Nev. 94; 378 P2d 979 (1963); Corey v. Hom., 87 Nev. 32,
482 P.2d 814 (1971), Olson v. Jacometti, 91 Nev, 241, 533 P.2d 1360 (1975).

Summary judgment is applicable only where it is c?luite clean that no genuine issues remain
for trial. NRCP 56(a) and (c).

Any presence of red'l and material issue of facét precludes summary judgment. The
presence of real and material [issues of fact precludes ﬁn’t};er consideration of motion for summary
Judgment under N.R.C.P. 56/ because it is not sufficient ftha,t court may not credit evidence to be
.offered or that weight of evidence is clearly in favor of one party Under such circurnstances parties

are entitled to trial by jury to determine facts. Plaintiff (iioes not expect Defendant to pay on an

alleged contract when the contract cannot be produced. Parman v. Petricciani, 70 Nev. 427,272 P.2d

1
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492 (1954), cited, Bynum v.%FriSby, 70 Nev. 535, at 53 8,%276 P.2d 487 (1954), McColl v. Scherer,
73 Nev. 226, at 231, 315 Pl2d 807 (1957), Magill v. L%:Wis, 74 Nev, 381, at 385, 333 P.2d 717
(1958), Zalk-Josephs Co. v. EWf:lls Cargo, Inc., 77 Nev. 2141 at 445, 366 P.2d 339 (1961), Dredge
Corp. v. Husite Co., 78 Nev 69, at 86, 369 P.2d 676 (1962) short v. Hotel Riviera, Inc., 79 Nev.
94, at 96,378 P.2d 979 (196?) Dredge Corp. v. Wells Cargo Inc., 80 Nev. 99, at 103, 389 P.2d 394

(1964), Tomiyasuv. Golden 81 Nev. 140,at 161,400 P. Zd 415 (1965), dissenting opinion, Shockey
v. Harden Ins. Agency, Inc. 98 Nev. 138, at 140, 643 P. 2d 849 (1982), Sawyer v. Sugarless Shops,
Inc.. 106 Nev. 265, at 269, 792 P.2d 14 (1990), see also Plaza v. City of Reno, 111 Nev. 8§14, 898
P.2d 114 (1995)

The pleadings and proof offered in a motion for sufnmary judgment are construed in the light
most favorable to the non—mciving party. Hoopes v, Hamn?iargren, 102 Nev. 425,729, 725, P.2d 238,
241 (1986). “Once the moviant has shown the absence of dispute as to material facts, the burden
shifts to the non-movant who must ‘set forth specific facts% demonstrating the existence of a genuine
issue for trial or have summ%lry judgment entered againsé him.” Garvey v. Clark County, 91 Nev.
127, 532 P.2d 269 (1975). | |

In this circumstance, !the case is a negligence case;jj not a medical malpractice action. While
Defendant was entrusted to pirovide medical care to patienii;s and a duty to provide adequate medical
care, they were also required by duty to provide adeéquate and appropriate social and legal

obligations, such as preparing a guardianship as directed§ that was not done. The context of these

statements in his complalnt were to provide the facts and detalls surrounding the negligence, which
is clearly the theme and concem set forth in Plaintiff’s complamt
A Litigant has r1ght| to trial where slightest dm;bt zs to facts exists. Clearly, there is a

doubt to the facts herein.
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Iv. ARGUMENT

NRS 41A.009 defin es “medical malpractice” as “the failure of a physician, hospital or
employee of ahospital, in rendermg services to use the reasonable care, skill or knowledge ordinarily
used under similar mrcumstapces Defendantalleges the dec131on to discharge a patient is a medical
decision. Arguably so; howéver after that decision is made the proper procedures for a discharge
are out of the doctors scope of duty or authority. He gwes the order to release, and it is social
workers and staff that are reqmred to provide transportatlon, assure the patient is being released to
a suitable environment, etc. Thisis not what the doctor does and patient dumping is not malpractice
of the doctor to use the sl<1]11 he is trained to use. It is the lack of follow through of the doctors
discharge which is at issue herein. With annual proﬁts 1n excess of TWO MILLION DOLLARS,
the appropriate staff should be available to comply with laws and regulations to render services after
the doctor has authorized the discharge. |

Plaintiff agrees that the medical decision to discheuf‘ge then others are required to provide care

to coordinate matters based upon the medical diagnosis and current medical status, but is does not
require a doctor to prepare a iguardianship, or call and pay for a taxi for the patient. However, those
that are involved are requjrecél to comply with regulatimlsé In fact, Plaintiff believes there are social
workers on staff, and others Eto coordinate other than mecijcal needs for the patients.

All negligence herem occurred AFTER the release of the patient from the doctors care, and
is NOT medical malpractme Defendant making the allegahon this is a medical malpractice case
simply does not make it so. Moreover, Defendant completoly 1gnores the issues of negligence in this
matier.

As aresult it is undisI%)uted that Plaintiff’s Complaijnt is NOT based solely on allegations of
medical malpractice, but of :negligence without a facilitj?r that makes more than TWO MILLION
DOLLARS in annual incomeé:, to meet the guidelines for %‘elease of patients back into society after

they are DISCHARGED from the fucility.

Plaintiff made a claim for punitive damages dﬁle to the significant and overwhelming
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evidence of negligence on tl;m part of Defendants, and Pliaintiff is entitled to punitive damages. If

the court does not feel Plail"iltiff pled this cause with spéc

amend as to this cause of action. He feels the facts herein

ificity, he requests leave of the court to

warrant punitive damages. Under NRS

42.001 et. seq., Defendant’s| clearly had a conscious disriegard for the welfare of patients who had

been released from their facility - and the general pubiic they were released into. The actions

detailed in the claim and herein clearly demonstrate the sja.rnc,' and Plaintiff is entitled to plead this

causc at the time of trial. |

Further, Defendant’s Eand all of them, were requirc(ii

i

to follow the statutes and guidelines they

ignored in releasing a patienti. This is enough evidence to provide that Defendant’s knew or should

have known, that the manner in which the patient at issué

harm.

herein was release could certainly cause

Plaintiff will request;leave to amend to name spefcific employees as this matter progresses

and discovery provides morejinformation. However, at this time, there is no cause in dismissing any

portion of this Complaint.

V. CONCLUSION

Based upon the forcgomg, Plaintiff respectfully requests this Honorable Court issue and order

DENYING in its entirety, Defendant’s motion to dismiss P

omplaint.

Dated thls.J_% day of < i; ;ZQ , 2014~

10
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JUN-20-2014 FRI 01:38 PH KLAS TV FAE NO. TO27922977 P 01701 |
Electronically Fglllevg] -

RECEIVED
N 2 5 201 ' 06/24/2014 05:33:40 AM

isTRGT CoURTADIN EIGHTH JUDICIAL DISTRICT COURT (i b brearem

CLARK. COUNTY, NEYADA o
CLERK OF THE COURT

Lee Szymborski

casE NO: A-14-700178-C

PLAINTIFF
DEPT. N 31
-VS- .
MEDIA REQUEST AND ORDER ALLOWING .
CAMERA ACCESS TO COURT PROCELINNGS
*® Please fax to [107) 671-4548 1o unsure that ' '
the reguest will be prossasod az muickly es possibic,

Saring Meualain Trasimant Sonfor

DEFENDANT -

A e T e Y Tad R N S

Dennis Neuhausel KLAS-TV ' Lmedin crpanizaten),

(name), ol

hereby requesls petmission to breadeast, record, photograph or televiee procesdings in the ahove-zntitled case in

Dept. No. 31 . __, \be Honorable Judge Bonaventure Presiging, onthe 241h day of

June 14

1 hersby certhfy thut I om familier with, and will comply with Supreme Court Bulea 233-246, nclusive. If ihis reruest is baing
subuiitfed less than twenty-four (24) hours betore the abeve-deseriped proceedings calumense, 1he Taltowing facs provicde good .
pause for the Court ta prant the request on such sliort notice:

Tt is Turther ynderstood that sny medin camern posling wrrangemens shall be fhe sale respon sitiligy of the media and ranst be
acranged prior o coversge, withaut aslking far the Court to mediate dispules.

20th . .rJune LY

Dated this __dayol*

SIGNATURE: lg n w PHONE: 702-792-8870

*1’.—1’.—**57.’*6:******!kdr'-'-‘i.'*:\:‘**WW'J.").‘*#.‘**WW*****W*#*****W*‘S‘ O A L LA T R e e R e e

IT IS HEREBY ORDERED THAT:

[1 The media request is denied bocauss it was submited less than 24 hows beftwe the schedubed proceediag wid 19
commence, and no “good sause” hias been shown Lo justify praating the seauest on sharter notige.

1] The medlia request is denied for the follawing reasons;

The media request is granted. The requested media acogss rernains in etfenk fur each end every hearing in the akove:
entitled case, at the diseretion of the Court, and unless othereiss notfied. This erder is taede in apeardancs with
Supreme Court Rules 2290-246, inelusive, at the diseretion of the judge, and ie snbjeet 1o veonnsideration upan matian
ol'any party to the astion, Media access may be suvoked it i shown thar eooess iz discracting the paicipaats,
impairing the deniry of the Court, or othcrwise naterially interfering wilt tho administration of justice.

i

[] OTHER:

IT IS FURTHER ORDERED thas this document shall be made & pat of the mwrﬂjﬁ'f' the prbceedings fn this ca

pHANNS /
Dated this ?)? Z day of il — /S

£

DISTRET*CDI‘H(T’J}J‘DGE
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EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
)
Lee Szymborski ; |
) case no: A-14-700178-C
PLAINTIFF ) 31
) DEPT.NO: ~
-VS- )
Spring Mountain Treatment Center )
) NOTIFICATION OF
) MEDIA REQUEST
DEFENDANT )
)

TO: COUNSEL OF RECORD IN THE ABOVE-CAPTIONED CASE:

You are hereby notified pursuant to Supreme Court Rules 229-244, inclusive, that media representatives

from KLAS have requested to obtain permission to broadcast, televise, record or

take photographs of all hearings in this case. Any objection should be filed at least 24 hours prior to the subject

hearing.

23 June 14 ]

DATED this day of .
e (ﬁ K I

<" "IN Eighth Jpdicial District Court

CERTIFICATE OF SERVICE BY FACSIMILE TRANSMISSION

23 June 14

1 hereby certify that on the day of . service of the foregoing

was made by tacsimile transmission only, pursuant to Nevada Supreme Court Rules 22Y-246, inclusive, this date by

faxing a true und correct copy ol the same W cach Atorney of Record addressed as [ullows:

Plaintiff ' Defendant
Pro Se Michael Prangle

f02-384-6025
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HALL PRANGLE & SCHOONVELD, LL.C
1160 NORTH TOwN CENTER DRIVE

SUTTE 204

LAS VEGAS, NEVADA 89144

702-889-6400

FACSIMILE: 702-384-6025

TELEPHONE:

20

21

22

23

24

26

27

28

Electronically Filed
06/25/2014 10:33:08 AM

Ccos Q@;‘. i-[sﬁwww

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No, 10571

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste. 200
Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile

Email: efile@hpslaw.com
Attorneys for Defendant

Spring Mountain Treatment Center
and Darryl Dubroca

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
LEE E. SZYMBORSKI, CASE NO.: A-14-700178-C
DEPT. NO.: XXXI
Plaintiff,

V8.

SPRING MOUNTAIN TREATMENT
CENTLER, DARRYL DUBROCA, in his
official capacity, DOES [-XX, inclusive, and
ROE CORPORATIONS I-XX. inclusive,

Defendants.

CERTIFICATE OF SERVICE VIA HAND DELIVERY OF
DEFENDANT SPRING MOUNTAIN TREATMENT CENTER AND
DARRYL DUBROCA’S MOTION BAR MEDIA PRESENCE
DURING PRETRIAL HEARINGS
ON ORDER SHORTENING TIME

it
!

11

Page | of 2
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HALL PRANGLE & SCHOONVELD, LLC
1160 NorTH TOWN CENTER DRIVE

SUITE 200
LAS VEGAS, NEvaba 89144

702-889-6400

FACSIMILE: 702-384-6025

TELEPIFONE:

18

19

20

21

22

23

24

26

27

28

[ HEREBY CERTIFY that [ am an employee of Hall Prangle & Schoonveld, LLC; that
on the 23™ day of June, 2014, 1 served a truc and correct copy of DEFENDANT SPRING
MOUNTAIN TREATMENT CENTER AND DARRYL DUBROCA’S MOTION BAR MEDIA
PRESENCE DURING PRETRIAL HEARINGS ON ORDER SHORTENING TIME in a sealed
envelope, by hand delivery via runner service, to the following parties at their last known
address:

Lee E. Szymborski
4605 Black Stallion Avenue

Las Vegas, Nevada §9031
Plaintiff in Proper Person

An employee of Hall Pran le’& Schoonveld, LLC
L

4820-0703-3395, v, 1

Page 2 of 2
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LEGAL WLNGY, INL.

PROCESS LICENSE #389

, NV

LAS

(702)384-0305

10

11

12

13

14

15

16

17
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AFFT

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

HALL PRANGLE & SCHOONVELD, LLC
1160 N, Town Center Dr., Ste 200
Las Vegas, NV 89144
702-889-6400 office

702-384-6025 fax

Email: efile@hpslaw.com

Attorneys for Defendant

Spring Mountain Treatment Center
and Darryl Dubroca

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A-14-700178-C
DEPT. NO.: XXXI

LEE E. SXYMBORSKI,
Plaintiff,
vs.
SPRING MOUNTAIN TREATMENT
CENTER, DARRYL DUBROCA, in his

official capacity, DOES I-XX, inclusive

)
)
)
)
)
)
)
}
and ROE CORPORATONS I-XX, inclusive, )
)
)i

Defendants.

AFFIDAVIT OF EDWARD J. KIELTY RE: LEE E, SZYMBORSKI

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )
Edward J. Kielty, being duly sworn deposes and says: that at all times herein affiant was
and is a citizen of the United States, over 18 years of age, licensed to serve civil process in the
state of Nevada under license #389, and not a party to or interested in the proceeding in which

this affidavit is made.
That affiant received a copy of the RECEIPT OF COPY OF DEFENDANT SPRING

MOUNTAIN TREATMENT CENTER AND DARRYL DUBROCA’S MOTION BAR MEDIA PRESENCE
DURING PRETRIAL HEARINGS ON ORDER SHORTENING TIME on June 23, 2014,
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LEGAL YWINGD, LN,

PROCESS LICENSE #389

LAS VEGAS, NV

(02)384-0305

10
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That affiant attempted to deliver a.copy of said documents to the Plaintiff, Lee E.
Szymborski at 4605 Black Stallion Ave., Las Vegas, Nevada 82031, on June 23, 2014 and

received no answer. Affiant posted a copy of said doecuments to the door.

o Tt H,

Edward J. Kielty //
Licensee# 389

Legal Wings, Inc.
1118 Fremont St.
Las Vegas, NV 89101

Subscribgd and Sworn to Before me
this Eﬁm day of June, 2014

o5 Notary Public State of Nevada
% j Mo. 98-4334-1
Sy My Appt. Exp. August 22, 2014

T T i i e T

TTVTYVTY

VN WS
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Electronically Filed

06/27/2014 04:44:53 PM

oMM
2 CLERK OF THE COURT
’ DISTRICT COURT
4 CLARK COUNTY, NEVADA
5
Lee Szymborski, Plaintiff(s) CASE NO.: A-14-700178-C
6 Vs,
Spring Mountain Treatment
7 Center, Defendant(s) TO BE HELD AT CLC
8
DATE OF HEARING: August 12, 2014
9 TIME OF HEARING: 1:00 pm
19 ORDER SETTING MEDICAL/DENTAL MALPRACTICE STATUS CHECK
i1 AND TRIAL SETTING CONFERENCE
12 || YOU ARE HEREBY ORDERED TO APPEAR at the Complex Litigation
Cenlter, 333 South Sixth Street, on Aungust 12, 2014 at 1:00 pmto provide a status of
13 the procedural posture and discovery status of this matter and for setting confirmation
14 of a firm trial date. Trial counsel is required to be present at the conference. Failure

of the designated trial attorney or any party appearing in proper person 1o attend may
15 result in sanctions and/or dismissal.

16 DATED this 24th day of June, 2014/, - f9 ,7 L.
- - O
\ / Y, /7‘2'

] JENNIFER TOGLIATTI, CHIEF JUDGE

19 Certificate of Service

I hereby certify that on the date filed I placed the Order in the attorney folders in the
Clerk’s Office and/or mailed the order by first-class mail to any addressee listed
below:

o) Lee E Szymborzki, Pro Se
4605 black Stallion Ave.

@23 N. Las Vegas, NV 89031
J_s 2

Michacl E. Prangle

88
g = 7801&5%9”'

Rose Najera, Judicial Exécutiye Assistant

D i

s VEGAS, v vin
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RECEIVED

28

JOANNA KISHNER
LISTRICT IUDGE
DEFARTMENT XXX1
LAS VE{IAS, NEVADS, 1¥445

Electronically Filed
O7/17/2014 11:33:12 AM

%;.M

CH
0s CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

LEE SZYMBORSKL ET AL Case No.: A-14-700178-C

PLAINTIFF(S),

VS. Dept. No.: XXXI

SPRING MOUNTAIN TREATMENT
CENTER; ET AL,

DEFENDANT(S).

ORDER SCHEDULING STATUS CHECK

TO: All Parties:

YOU ARE HEREBY ORDERED TO APFPEAR, in person, in District Court,

Department XXXI, located at 200 Lewis Avenue, on JULY 29, 2014, at 9:00

a.m., Courtroom 12B, for a Status Check regarding the non-compliance of
EDCR 7.21 by timely submitting the Order regarding: Motion for NRCP 54(b)
Certification heard June 24, 2014,
Failure to appear may result sanctions up to, and including, dismissal of
this action.

DATED this 15™ day of July, 2014

Wria

JOAKNA S. KISHNER
DISTRICT COURT JUDGE

——
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JOAMNA KISHRER
DISTRICT JUDGE
OEPARTMENT X330
LAS VEGAS. NEVADA 35135

ERTIFICATE OF SERVICE

| hereby certify that on or about the date filed, a copy of this Order was provided
to all counsel, and/or parties listed below via one, or more, of the following
manners: via email, via facsimile, via US mail, via Electronic Service if the
Attorney/Party has sighed up for Electronic Service, andfor a copy of this Order
was placed in the attorney’s file located at the Regional Justice Center:

LEE E. SZYMBORSKI
4605 BLACK STALLION AVENUE
LAS VEGAS, NV 89031

MICHAEL PRANGLE, ESQ.

KERRY J. DOYLE, ESQ.

HALL, PRANGLE & SCHOONVELD, LLC
FAX: 702-384-6025

TRACY L. COR?OBA
JUDICIAL EXECUTIVE ASSISTANT
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TRANSMISSION VERIFICATION REFORT

TIME : B7/16/2814 11:33
NAME @ DEFT 31

Fax t 7823661412

TEL . 7826713634
SER.# : PABKBNDSE534

DATE, TIME 87/16 11:33
Fix NO. /MAME 7023846825
DURATION 88:64: 29
PAGE(S) a2
RESULT oK
MODE STAMDARD
ECM

|

QSCH

DISTRICT COURT
CLARK COUNTY, NEVADA

LEE SZYMBORSKI; ET AL,
Case No.: A-14-700178-C
PLAINTIFF(S),
VS.
Dept. No.; XXX|
SPRING MOUNTAIN TREATMENT
CENTER; ET AL.,
DEFENDANT(S).
ORDER SCHEDULING STATUS CHECK
TO:  All Parties:
YOU ARE HEREBY ORDERED TO APPEAR, in person, in District Court,

Department XXX!, located at 200 Lewis Avenue, on JULY 29, 2014, at 9:00
a.m... Courtroom 12B, for a Status Check regarding the non-compliance of

EDCR 7.21 by timely submitting the Order regarding: Motion for NRCP 54(b)
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HALL PRANGLE & SCHOONYVELD, LLC
1160 NORTHI TOWN CENTER DRIVE

SUITE 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-889-6400

FACSIMILE: 702-384-6025

20

21

22

23

24

25

26

27

28

Electronically Filed
07/23/2014 04:42:55 PM

ORDR Qi i-W

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste. 200
Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile

Email: efile@hpslaw.com
Attorneys for Defendant

Spring Mouniain Treatment Center
and Darryl Dubroca

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
LEEE. SZYMBORSKI, CASE NO.: A-14-700178-C
DEPT. NO.: XXXI
Plaintiff,

V8. ORDER ON DEFENDANT SPRING
MOUNTAIN TREATMENT CENTER
SPRING MOUNTAIN TREATMENT AND DARRYL DUBROCA’S MOTION
CENTER, DARRYL DUBROCA, in his TO DISMISS

ofticial capacity, DOES 1-XX, inclusive, and
ROE CORPORATIONS I-XX, inclusive,

Defendants. be'rﬂﬁi ,f_,a: Jodse .'jo&‘if-ff\ &ﬂqwﬁ}ﬂ
<t ﬂ"S %Lg

ORDER

Defendants Spring Mountain Treatment Center and Darryl Dubroca’s Motion to Dismiss,
having come on regularly for hearing on June 24, 2014, in Department XXXI,Athe Honorablg
Joanna 8. Kishner presiding; LEE E. SZYMBORSKI appeared pro se, KERRY J. DOYLE|
ESQ., appeared on behalf of Defendants, SPRING MOUNTAIN TREATMENT CENTER, and
DARRYL DUBROCA; the Court having considered the pleadings on file and having heard oral
argument from the parties, good cause appearing therefore, the Court finds and orders as follows:

IT IS ORDERED, ADJUDGED, AND DECREED that, Defendant Spring Mountain|
Treatment Center, and Darryl Dubroca’s Motion to Dismiss is GRANTED. Mr,

Page 1 of'2 CieiTela A0 i1
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FACSIMILE: 702-384-6025

SUrTE 200
LAS VEGAS, NEvaDa 89144

1160 NORTH TOWN CENTER DRIVE
TELEPHONE: 702-839-6400

HALL PRANGLE & SCHOONVELD, LL.C

L || Szymborski’s claims are based upon allegations of medical malpractice. As a result, the
2 |{ Complaint is required to be supported by a medical expert affidavit pursuant to NRS 41A.071.
Mr. Szymborski failed to provide the requisite affidavit and as a result, both Spring Mountain|
Treatment Center and Mr. Dubroca are hereby dismissed from the instant action.
IT IS SO ORDERED.
DATED this 2 lday of Tuly, 2014

7 M JOANNA S. KISHNER
[

%BISWCT COURT JUDGE

Submitted By:
10

n /4——@ L)/'

12 ||HALL PRANGLE & SCHOONVELD, LL.C
KENNETH M. WEBSTER, ESQ.

13 {i Nevada Bar No.: 7205

KERRY J. DOYLE, ESQ.

Nevada Bar No.: 10571

15 || 1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

16 (| Artorneys for Defendants Summerlin Hospital

14

4844-0011-1900, v, 1

20
21
22
23
24
23
26
27

28
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Q7/23/2014 02:54:28 PM

oy 1

OSCC

(=

aihdin g

RECEIVED

JUL 23 20 @

CLERKOF 'EJHE CQURY,

10
11
12
12
14
15
16
17
18
19
20

21

wn

=23

Co

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
LEE SZYMBORSKI, PLAINTIFF(S}) CASE NO.: A-14-700178-C
VS,
SPRING MOUNTAIN TREATMENT DEPARTMENT 31
CENTER, DEFENDANT(S)

CIVIL ORDER TO STATISTICALLY CLOSE CASE
Upon review of this matter and good cause appearing,
IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to
statistically close this case for the following reason:

DISPOSITIONS:
Default Judgment
Judgment on Arbitration
Stipulated Judgment
Summary Judgment
Involuntary Dismissal
Motion to Dismiss by Defendant(s)
Stipulated Dismissal
Voluntary Dismissal
Transferred (before trial)
Non-Jury — Disposed After Trial Starts
Non-Jury — Judgment Reached
Jury — Disposed After Trial Starts
Jury - Verdict Reached
Dther Manner of Disposition

EREEEEREX RN

DATED this 22nd day of July, 2014.

daN

NNA S. KISHNER
ISTRICT COURT JUDGE

90



HALL PRANGLE & SCHHOONVELD, LLC
1160 Nor1H TOwN CENTER DRIVE

SUITE 200
LAS VEGAS, NEVADA 89144

702-889-6400

FACSIMILE: 702-384-6025

TELEPHONE:

19

20

21

22

23

24

23

20

27

28

Electronically Filed
07/30/2014 11:55:52 AM

NEOJ m i‘ka““‘”‘

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile

Email: efile@hpslaw.com

Atrorneys for Defendant Spring Mountain
Treatment Center and Darryl Dubroca

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A-14-700178-C
DEPT. NO.: XXXI

LEE E. SZYMBORSKI,
Plaintiff,

V8. NOTICE OF ENTRY OF ORDER ON
DEFENDANT SPRING MOUNTAIN
TREATMENT CENTER AND DARRYL
DUBROCA’S MOTION TO DISMISS

SPRING MOUNTAIN TREATMENT
CENTER, DARRYL DUBROCA, in his
official capacity, DOES 1-XX, inclusive, and
ROE CORPORATIONS [-XX, inclusive,

Detendants.

Please take notice that an Order granting Defendants Spring Mountain Treatment Center
and Darryl Dubroca’s Motion to Dismiss was entered in the above entitled Court on the 23 day]
of July, 2014, a copy of which is attached hereto.

DATED this 30" day of July, 2014.

HALL PRANGLE & SCHOONVELD, LLC

/s/: Kerry J. Dovle, Esq.

KERRY I. DOYLE, ESQ.

Nevada Bar No.: 10571

1160 N, Town Center Dr., Ste. 200

Las Vegas, NV 89144

Attorneys for Defendants Summerlin Hospital

/i

Page 1 of 2
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HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TOWN CENTER DRIVE

Suire 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-889-6400

702-384-6025

FACSIMILE:

LG

11

12

13

15

16

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF MAILING

I HEREBY CERTIFY that [ am an employee of Hall Prangle & Schoonveld, LLC; that
on the 30™ day of July, 2014, T served a true and correct copy of the foregoing NOTICE OF
ENTRY OF ORDER ON DEFENDANT SPRING MOUNTAIN TREATMENT CENTER
AND DARRYL DUBROCA’S MOTION TO DISMISS in a sealed envelope, via US Mail,

first class postage pre-paid to the following parties at their last known address as an email for

elecironic service as nor been provided by Plaintiff

[.ee E. Szymborski

4605 Black Stallion Avenue
Las Vegas, Nevada 89031
Plaintiff in Proper Person

/s/: Audrey Ann Stephanski
An employee of Hall Prangle & Schoonveld, LLC

4851-0812-9564, v. 1

Page 2 of 2
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HaALL PRANGLE & SCHOONVELD, LLC

1160 NORTI! TOWN CENTER DRIVE

Suire 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-889-6400

702-384-6025

FACSIMILE:

15

16

17

18

19

20

21

22

23

23

26

27

28

Electronically Filed
07/23/2014 04.42:55 PM

ORDR (ﬁ&- i‘kg‘“""—

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

HALL PRANGLE & SCHOONVELD, L1.C
1160 N. Town Center Dr., Ste, 200
Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile

Email: efile@hpslaw.com
Attorneys for Defendant

Spring Mountain Treatment Center
and Darryl Dubroca

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
LEE E. SZYMBORSKI, CASE NO.: A-14-700178-C
DEPT. NO.: XXXI
Plaintift,

V8. ORDER ON DEFENDANT SFPRING
MOUNTAIN TREATMENT CENTER

SPRING MOUNTAIN TREATMENT AND DARRYL DUBROCA’S MOTION

CENTER, DARRYL DUBROCA, in his TO DISMISS
official capacity, DOES 1-XX, inclusive, and '
ROE CORPORATIONS I-X¥X, inclusive,
Defendants. - bejrm?—e Sa Iue %L TJe 56{3"\ a?b)l‘wftﬁ
ORDER

Defendants Spring Mountain Treatment Center and Darryl Dubroca’s Moyjon to Dismiss;
having come on regularly for hearing on June 24, 2014, in Department XXXI,the Honorablg
Joanna S. Kishner presiding; LEE E. SZYMBORSKI appeared pro se, KERRY J. DOYLE,
ESQ., appeared on behalf of Defendants, SPRING MOUNTAIN TREATMENT CENTER, and
DARRYL DUBROCA; the Court having considered the pleadings on file and having heard oral
argument from the parties, good cause appearing therefore, the Court finds and orders as follows:

IT IS ORDERED, ADJUDGED, AND DECREED that, Defendant Spring Mountain|

Treatment Center, and Darryl Dubroca’s Motion to Dismiss is GRANTED. Mr.
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Szymborski’s claims are based upon allegations of medical malpractice. As a result, the
Complaint is required to be supported by a medicat expert affidavit pursuant to NRS 41A.071,
Mr. Szymborski failed to provide the requisite affidavit and as a result, both Spring Mountain|
Treatment Center and Mr. Dubroca are hereby dismissed from the instant action.
IT IS SO ORDERED.
DATED this_Z lday of 1uly, 2014,
JOANNA S. KISHNER

ey

ﬂ“dtDIS CT COURT JUDGE

Submitted By:

Y

HALL PRANGLE & SCHOONVELD, LLC
KENNETH M. WEBSTER, ESQ.

Nevada Bar No.: 7205

KERRY J. DOYLE, ESQ.

Nevada Bar No.: 10571

1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

Attorneys for Defendants Summerlin Hospital

4844-0011-1900, v. 1
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LEE E SZYMBORSKI N
4605 Black Stallion Avenue F,;
North Las Vegas,Nevada 858031 LE
702-609-6762 e 7
PLAINTIFF IN PROPER PERSON W7 2log py 4
DISTRICT COURT Q- Y.
CLARK COUNTY, NEVADA CLERK oF Tyt s

LEE E SZYMBORSKI

Plaintiff,

ve CASE NO.A-14-700178-C

DEPT. NO.XXX1
SPRING MOUNTAIN TREATMENT
CENTER,DARRYL DUBROCA,in his official

capacity, DOES 1-XXinclusive,and ROE : mg:-’“‘““'c
Molan 1o Reconslder

s, .

o
MOTION FOR RECONSIDERATION ,OR IN THE ALTERNATIVE.MOTION TO SET

[
\

Defendant(s).

Il

ASIDE

HEARING DATE:
HEARING TIME:

COMES NOW, Plaintiff LEE E. SZYMBORSKI in the above entitled action
and hereby files the instant Motion For Reconsideration, or in the Alternative,
Motion to Set Aside, Pursuant to E.D.C.R.2.24 and N.R.C.P.60,of this Courts Order
of June 24,2014,

ARGUMENT

A. _LEGAL STANDARD FOR A MOTION FOR RECCNSIDERATION AND

MOTION TO SET ASIDE

A
o
%Plaintiﬁ Lee E. Szymborski respectfully requests that this Court reconsider its June
m

4, 2014 Order. Plaintiff makes this request, pursuant to EDCR 2.24,which aliows

| | 32

95




10

114

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

this Court to set a matter for re argument or resubmission and hence ;render a new
of amended order. A motion for reconsideration should concisely ,and without
argument, direct the courts attention to a controlling matter that was
overlooked misapprehended specifically that the correct document was
submitted in the Complaint under “EXHIBIT1” .because under NRS 41A.100
Required evidence; excaptiong Rebuttable presumption of negligence. “the
regulations of the licensed medical facility wherein the alleged negligence
occurred is presented to demonstrate the alleged deviation from the accepted
standard of care in the specific circumstances of the case and to prove
causation of the alleged personal injury”In (EXHIBIT 1) are the 9 pages of
substantiated charges by The State Of Nevada Department Of Health And Human
Services ,This is the regulating body and experts in determining what an unsafe
discharge is and this is The ControHlng Matter in The Complaint. There is no
better expert and that the results of “The Bureau Of Health Care Quality Control And
Compliance investigation is the best certification you can get in determining a safe or
an unsafe discharge. see (EXHIBIT A) RULE 1.SCOPE AND APPLICATION OF
RULES Spring Mountain Treatment Center Is A Licensed Hospital with The State
Of Nevada and since they are guilty of breaking Nevada Laws Rules and
Procedures and their unsafe discharge perpetrated a Felony Crime against The
State Of Nevada of which | (The Public) am a victim and therefore the Defendants
are held to “Strict Liability” and that | as a permanently disabled victim am being put
under duress and am forced to sue for damages because they “think they are above
the taw and show an “evil mind” and refuse to accept their obvious Liability to The
Public. Since this case also invoives PUBLIC SAFETY,THE COURT SHALL MAKE

SUCH ORDER AS THE INTERESTS OF JUSTICE REQUIRE.
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Additionally, Under Nevada Rule of Civil Procedure 60(b) Mistakes;
Inadvertence; Excusable Neglect, | Hereby Motion that my “Opposition” be
heard because although it was timely filed by "All States Paralegal Services” the
Paralegal | hired to type the” Opposition” did not discover t my “Opposition” wasn't
served until it was revealed by The Judge at the June 2§ 2014 hearing, or else *|
would have served it” ; therefore; "mistakes; inadvertence;surprise or excusable
neglect; applies (see EXHIBIT B" } Under RULE 60 (2)NEWLY DISCOVERED
EVIDENCE; Governor Sandovals Office has notified me on August 5, 2014 that
Mike Wilden Chief Of Staff is aware of my “Request for Prosecution “ as instructed
by Chief Deputy Attorney General Linda C.Anderson .see( EXHIBIT C) and is
actively seeking a resolution .Therefore, | Pray for Just and Honorable Relief from

this Court
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STATE OF NEVADA
DIVISION OF PUBLIC AND BEHAVIORAL HEALTH

August 19, 2013

Lee Szymborski
4505 Black Stallion Avenue
North Las Vegas, NV 89032

Re:

~Dex Mr. Szymboarski,
Tﬁ%ﬂmﬂa to your complaint against Spring Mountain Treatment Center, an

unanhounced inspection was completed on 07/09/2013 to investigate your concemns aboul
admission, transfer and discharge, quality of care responsible party not notified of resident's
change in condition and resident safety.

Complaint Number NV0D(35655

During the investigation, the State Inspector interviewed patientsiresidents, reviewed their
records, interviewed staff, and made observations while the facility or agency was in
operation.. The facility's or agency's actions were evaluated using applicable state andfor
federal rules and regulations to determine if they were in compliance.

Based on the completed investigation, it was concluded that the facility or agency was not in

Las Vegas, Mevaca aSTZT
|02} 486-7918
Fax: (702) 488-6980

Clcnitd Cera Licensing
1010 Ruby Vista, Sia 101
Elko, Navada B8
[T15) 7834237
Fax: [775) 7531336

compliance with rules and/or regulations. -The Bureau will take appropriate measures 1o
ensure the facility/agency is well-informed of the specifics of non-compliance, and that they
will exercise their due diligence in preventing similar incidents in the future.

¥ou may access the investigation results on out website following these steps:
- Go to http:ffhealth.nv.gow/HCQC htm

- On the right bar under Facility Services,

. Select Individual Health Facilities Inspection and Survey Results

. Select the facility type from the five categories ’

- Enter the facility name, provider type and click Start Search

. Select the facility; then select the survey date you want to review

Thank you for reporting your concerns. Please know that your veice will help improve the
services of health facilities and agencies. If we can be of further assistance, please contact
the investigator, Debra Seeger, at 702-486-6515.

Sincerely,

For: Julie Bell, Health Facilities Manager

Public{Health Working for a Safer and Healthier Nevada
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AND PLAN OF CORRECTION IDENTIFICATION NUMBER: A, BUILDING: COMPLETED

. ]
NVS3268HOS1 B. WING 07/09/2013
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{X4) ID SUMMARY STATEMENT OF DEFICIENCIES ‘ [3] PROYIDER'S PLAN OF CORRECTION (X5)
PREFIX (EACH DEFICIENCY MUST BE PREGEDED BY FULL PREFIX (EACH CORRECTIVE ACTION SHOULD BE COMPLETE
TAG REGULATORY OR LSC IDEHTIFYING INFORMATION) TAG CROSS-REFERENCED TO THE APPROPRIATE DATE

' OEFICIENCY)

SPRING MOUNTAIN TREATMENT CENTER

5 000| Initial Comments S 000

This Statement of Deficiencies was generated as
a result of a complaint investigation initiated on
6/25/13, and finalized in your facility on 7/9/13, in
accordance with Nevada Administrative Code,
Chapter 449, Hospital.

| The census at the time of the investigation was
63. Five discharged medical records were
reviewed,

Complaint #NV00035655 was substantiated with
deficiencies cited. (See Tags $0146, S0153 and
50602}

The findings and conclusions of any investigation
by the Health Division shall not be construed as
prohibiting any criminal or civil investigations,

| actions or other claims for relief that may be
available to any party under applicable federal,
state or local laws,

SS‘ME NAC 449.332 Discharge Planning S 146 , i
58=0 :
4. An evaluation of the needs of a patient relating
1o discharge planning must include, without
limitation, consideration of:

{a) The needs of the patient for postoperative
saervices and the avaijlability of those services;

{b) The capacity of the patient for self-care; and
{c) The possibility of returning the patient i a
previous care setting or making another
appropriate placement of the patient after
discharge.

This Regulation_is not.met as evidenced by:
Based on interview, record review and document
review, the facility failed to assure the patient was
discharged to a safe environment for 1 of 5
sampled patients {Patient #1).

If doficicncias are cited, an appraved plan of corractien must be returned within 10 days after receipt of this statement of deficigncias.
LABORATORY DIRECTOR'S OR FROVIDER/SUPPLIER REPRESENTATIVE'S SIGNATURE TITLE 1xB) DATE

STATE FORM segy OOKP 11 If continuation sheet 1 of 8
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DEFICIENCY}
S 146 | Continued From page 1 S 146

Findings include:
Patient #1

Patient #1 was admilted to the facility on 5/3/13
and discharged on 5/14/13 with diagnoses
including psychosis not otherwisa specified and
spice abuse.

On 5/13/13 at 1.00 PM, the Nursing Progress
Note documented the patient had much

The patient was restless when talking about the
father.

On 5M14/13 at 2:30 PM, the Masters of Art (MA)
documented the MA met with the patient to
confirm the address of the apartment. The MA
documented the patient was vague about the
address. The patient needed to stop by the
father's home to pick up the patient's debit card
i prior to going to the new apartment.

Review of the Social Services [Jischarge Note
revealed the patient would live in an apartment

upon discharge. There wag no-documented
,evidence of an address fm&tﬁe apartment. Thers

"‘-Was—nu-i:focumented evidence-lhid Cafe Manager

confirmed the patient had made arrangements to
live in the apartment.
{

Patient Continuing Care Ptan, dated 5/14/13,
identified the patient was to go to the father's
home first then on to an address in Nerth Las
Vegas.

The Acute Physician. Discharge Progress Note,
on 6/14/13 at 8:50 AM, documented the patient
| did not want to return to the pafient's fathers

. home due to on-going conflict. The note

trepidation about going back to the father's home.

Idefcmnmes are cited, an approved plan of comection must bo returned within 10 days after recaipt of this statemant of deficiencies.
STATE FGRM

a0 00K P41

If continuatlon sheet Z of 9

102




Division of Public and Behavioral Health
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FORM APPRQVED

STATEMENT OF DEFICIENCIES {X1) PROVIDER/SUPPLIER/CLIA (X2) MULTIFLE COMSTRUGTION [#:3) DATE SURVEY
AMD PLAN OF CORRECTION IDENTIFICATION MUMBER: . COMFLETED
. A. BUILDING;
NVS3268HOS1 B. WING 07/09/2013
NAME OF PROVIDER CR SUPFLIER STREET ADDRESS, CITY, STATE, ZIF CORE
7000 WEST SPRING MOUNTAIN ROAD
SPRING MOUNTAIN TREATMENT CENTE
N R LAS VEGAS, NV 89117
(X4)ID SUMMARY STATEMEMT OF DEFICIENCIES D PROVIDER'S FLAN OF CORRECTION {%5)
PREEIX | (EACH DEFICIENCY MUST BE PRECEDED BY FLILL PREFIX (EACH CORRECTIVE ACTION SHOULD BE COMPLETE
TAG REGULATORY OR LSC IBENTIFYING INFORMATION) TAG CROSS-AEFERENCED TO THE APPROPRIATE DATE
DEFICIENCY)
S 146 | Continued From page 2 S 146

documented the patient participated in treatment
planning to find housing.

The Risk Manager investigated a telephone
complaint from the patient's father. The
Administrative Review documented placement to
the apartment was not verified.

On 7/9/13 at 8:49 AM, the Risk Manager
canfirmed the MA did not follow up on verifying
the identified apartment.

On 7/8/13 at 11:20 AM, Licensed Social Worker
[LSW} #2 explained multiple telephone messages
were left by tha patient's father. The father would
state the patient could return to the father's home.
The next telephone message from the father

would demand the patient not be discharged to
 the faffier's home. The LSW ackh ged she
~dig-not SpEaK di

aK directly with the patient’s father.
The LSW exp!ained during the first meeting with
the patient, the patient expressed a willingness to
return to the father's home and would work on
finding an aparlment from the father's home. The
LSW explained due'te the large number of
patient's on the LSW!s case load, the LSW had to
delegaie telephone calls and discharge planning
to the MA.

The LSW explained when a patient identified their
own placement, the LSW would try to obtain as
much information as possible regarding the
address and name of the apartrment. If the LSW
was unable to verify placement, the physician
would be notified prior to discharge from the

I facility.

Continuing Care Plan Discharge Planning,

Interdisciplinary Policy #PC.067, revised 4/13,
documented:

If deficiencias are cited, an approved plan of correction must be returned within 10 days after receipt of this statement of deficiencies.

STATE FORM

b QOKP11

If continvation shaat 3 of 9
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DEFICIENCY)
S 146° Continued From page 3 S 146
Procedure:
*_..4.0 In developing the continuing care plan, the
following is evaluated by the Gase Manager:... 4.4
Housing needs and/or placement issues;...4.8
Personal support systams..."
»...5.0 Continuing care plans are communicated
to the patient and family/guardian, as appropriate,
and documented in the medical record...5.2
Where and with whom the patient will live
following discharge...”
" 6.0 The Social Services Discharge Not2 is
completed for every patient at the time of
discharge. This note includes, but is not limited
to: 6.1 Living arrangements_."
Severity: 2 Scope: 1
Complaint #MV00035655
S 153| NAC 449.332 Discharge Planning S 153
85=D

11. The patient, members of the family of the
patient and any other person involved in caring

for the patient must be provided with-such

i information as is necessary to prepare them for

the post-hospital care of the patient.

This Regulation_is not met as evidenced by:

Based on Interview, record raview and document
review, the facility failed to notify 2 of 5 sampled
patients families prior to discharge (Patient #1
and #5).

If deliciencies are cited, an approved plan of correction must be returned within 10 days after receipt of this statement of deficiencies.
STATE FORM

eass MKF 11

If ecntinuation sheet 4 ol 2
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5 153| Continued From page 4 5153
Findings include:
Patient #1
Patient #1 was admitted to the facility on 5/3/13
and discharged on 5/14/13 with diagnoses
- including psychosis nol othersise specified and

spice abuse.

| On 5f10/13 at 8:00 AM, the LSW #2 documented
| the case manager received a voice mail from the
patient's father saying the patient was not to
return lo his home. The LSW documanted the
case manager would assist the patient with
alternative placement.

On 5/10/13 at 11:15 AM, the MA documented the
patient's father wanted the patient to return to his
home, but not to be discharged "today”.

There was no further documented evidence the
patient's father was contacted to confirm
discharge to the patient's father's home.

On 5/14/13 at 2:30 PM, the MA documented the
MA met with the patient. The patient requested
the father's talephone number and told the father
of being discharged and a taxi would transport
the patient to the father's home.

The Risk Manager investigated a telephone

complaint from_the patients-father. The
Administrative Review documented the discharge

. was not coordinated with the ily.
~—TBocumentation With IRefather on the day of

discharge was not documentad.

On 7/9/13 at 3:50 AM, the Risk Manager
acknowledged the facility should have arranged
for the taxi driver to wait at the patient’s father's

STATE FORM

T deficiencies are citad, an approved plan 6f comection must be retumed within 10 days after receipt of this statoment aof deficiencles.

640 GOKP11
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SPRING MOUNTAIN TREATMENT CENTER

S 153| Continued From page 5 S 153

house until the patient retreived the debit.card,
then drive the patient to the new apariment.

Dn 7/8/13 at 11:34 AM, L3W #2 explained the

Wpﬂomg the
ischarge to assure the family was
Tald ith the patient iog hproe=The LSW
~ T acknowledged the patient's father should have
been contacted by the facility staff prior to the

patient being discharged.

Four additicnal discharged medical records were
reviewed,

Patient #5
! patient #5.wasSdmitted to the faciity on 6/4

ang.giScharged on 6/18{13, with a diagnosis of
jor depressive disorder,

There was no documented evidence the social
worker/Case Manager notifie amily of the
: patient's discharge. There was no documented

T TTavidencs the Tamily was_educatsd-on-the patient's /

medications and follow up care needed. There
[Was no family contact from the social -
"workerfCase Manager after 6/6/13. -
T

Continuing Care Pian Discharge Planning,
Interdisciplinary Policy #PC.067, revised 4/13,
documented:

Procedure:

| *...4.0 In develaping the continuing care plan, the
| following is evaluated by the Case Manager...4.8
Personal support systems...”

‘ — .
" /5.0 Continuing care plemﬁcm unicated
t6 the patient and family/guardian, as dppropriate,
If deficiencies abg cited, an appryved ptan of correcti/ow.a Teturned within 10 days after raceipt of this statement of deficiencies.

STATE FORM gAY9 00KP11 If eontinuatlon sheet € of 9
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S 153 | Continued From page & 5183

and documented in the medical record...”
Severity. 2 Scope: 1

Comglaint #NVO0035655

1;3602 NAC 449.394 Psychiatric Services s 802
S=D
3. A hospital shall develop and carry out policies
and procedures for the provision of psychiatric
treatment and behavicral management services
that are consistept with NRS 448.765 to 449.786,
inclusive, to ensure that the treatment and
services are safely and appropriately used. The
"Rospitalshall-ersure-thiat e policies and
procedures protect the safety and rights of the
patient.

' This Regulhtion is not met as)evidenced by:
Based on intervie ccoed-rediew and document
review, the faciity failed to identify what weapons
were at Patient #1's mother's home and if the
patient would have access to the weapons.

Findings include:

Patient #1

| Patient #1 was admitted to the facility on 5/3/13
and discharged on 5/14f13 with diagnoses

including psychosis not otherwise specified and
spice abuse.

On 5/3{13 at 12:00 PM, the Comprehensive
Assessment Tool documented patient had
multiple scab areas on his legs. The
Comprehensive Assessment Tool documented
the patient's father stated the patient's wounds
were self inflicted with a sharp abject.

[ deficancies ara ciled, an approved plan af correction must be Tetumed within 10 days aftar receipt of this statement of deficiencies.

STATE FORM 6899 QaKP11 If continuation sheel T of 9
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| On 5/6{13 at 2:42 PM, L3W #1 documented

weapons were at the patient's mothers home, but
not at the patient's fathers home. The LSW did
nat identify what weapaons were at the patient's
mothers home. There was no documented
evidence the patient's mother was contacted to
verify where the weapons were located.

Patient Continuing Care Plan, dated 5/14/13,
identified safety concems, including weapons in
the patient's home were non-applicable and
verified by the patient's father. There was no
documented evidence the patient's father was
contacted for verification.

On 5/14/13 at 2:30 PM4, the MA documenied the

: patient asked the MAf the taxi would be able to

take the patient to the mother's house after the
patient went to the father's house. The MA
documented the patient would have to pay for any
taxi after being droppecLeff aTThe-father's house.

Continuing Care Plan Discharge Planning,
Interdisciplinary Policy #PC.067, revised 4/13,
documented:

"8.0 Securing Weapons...Social Services staff

| initiates attempts to secure the weapons,

obtaining permission and contacting any person
that may be able to locate and secure the
items...Weapons are not considered secured until
verification has been received that the task is
completed...”
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LEE E. SZYMBORSKI
4605 Black Stallion Ave
N. Las Vegas, NV 89031
(702) 609-6762

l[ Plaintiff in Proper Person

[t
LEE E. SZYMBORSKI,

Plaintiff,

VS,

DARRYL DUBROCA, in his official capacity,
DOES [-XX, inclusive, and ROE
CORPORATIONS I-3X, inclusive,

Defendants.

SPRING MOUNTAIN TREATMENT CENTER,

e et N i e Yt e e e n ! e e

follows:

Complaint; and set forth herein.

defendants, and each of them.

4. That the court acknowledge Plaintiff’s clalm cf “MEI.I]}JI‘JSCUCC Gross Negligence,

1. That Defendant take nothing by way of its motion.

| was found to be in violation of its own policies as we

3. That the court acknowledge the Complai

!
|

 DISTRICT CUU%{T

i

!

Electronicaly Filed
06/13/2014 01:37:27 PM

. Q%,;.W

CLERK OF THE COURT

CLARK COUNTY, NI:EVADA t

Case No. A-14-700178-C
Dept No. XXXI

OPPOSITION TO MOTION TO DISMISS COMPLAINT

'.'“* .

COMES NOW, Plaintiff, and files this Opposifion to Motion to Dismiss, indicating as

2. That the court acknowledge Defendant SPRIN G MOUNTAIN TREATMENT CENTER

11 as laws and cudes, as set forth in the

nt addresses negligence on the part of

Negligence Per Se” is not medical malpractice, but malpl:actme tlra.t occurs after the discharge of a

patient, but other employees of Spring Mounlam 'I‘reatm?nt Center, as detmled herein.

i
1
1
;
|
l
|
|
i
!
|
|
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This Dpposition and Countermotion is made and
the affidavit of Plaintiff, and any oral argument that may]
Dated this/J

This is an acticn of 1

CENTER, FOR PROFITE

111

of patients, and NOT medi

based upon the pleadings and files herein,

LEE E. SZYMBJRS,
Plaintiff in PropgR)

L INTRODUCTI

NEGLIGENCE on the part d

ON

f SPRING MOUNTAIN TREATMENT

finess that has violated codes and statutes pertaining to the safe release

| issues relation te its former patients. Plaintiff does set forth a cause

of action for “Malpractice,|G
secks a judgment for MED
denied.

Defendants herein

fault with the Complaint. I

is in the area of social work,

el

tis clearly negligence and there

ross Negligence, Negligence Per Se.” Nothing in Plaintiff’s complaint

[CAL malpractice; and the imoti::-n to dismiss should be summarily
i

sire this action to be classiﬁzl-.d as “medical malpractice™ solely to find
hasbeen malpractice, but the malpraciice

and the court should acknowledge the same.

“Malpractice” in the practice of social work means conduct which falls below (he standard

of care required of a licens
definition itself is in the C
procedurally dismissed is m
medical malpractice; not in|

social work that is required

excess of TWQ BILLION

v

D(LLLARS ANNUALLY., I

under citciimstances which proximately causes damage. In fact, this

mplaint. ‘Thus, Defehdant’is allegations that this matter should be

itless. In this matter, there: is clearly “malpractice” - but it is NOT

the process of a surgery or operation, but in the context of the mandatory

and EXPECTED of a “fer profit™ psychological facility that earns in
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On or about May 14

i
i
!
I.. STATEMENT OF{FACTS
2013, at approximately 3: 3!? p-m., Drefendant SPRING MOUNTAIN

TREATMENT CENTER, provided an unauthorized, unsafe discharge of a mentally ill adult patient,

to wit: SEAN T. SZYMB(QRSKI, in violation of NA(F 449,332, to the residence of Plaintiff,

|
Exhibits are provided attached to the Complaint. P

That the adult paticpt was provided a taxi ride, released without any money; without

appropriate medication, wi

and other.

. L
out the ability to care for himself, and being a danger to both himself

SPRING MOUNTAIN TREATMENT CENTER was directed by KATHLEEN
BUCHANAN to provide a (fuardianship for the patient but failed to do so.

¢ SPRING MOUNTA

the residence of Plaintiff, hoy

he smashed windows, walls,

before going missing for thre

An investigation by
Defendant SPRING MOUN

Discharge Planning, based ug

It was determined, by

TREATMENT CENTER |was directed NOT to release the patient to
yever he was transported by t%1xj directly to the home of Plainii ff, where
doors, furniture, and complct:ely degtroyed the interior of the residence,
e weeks. (A missing pcrsoris report was filed by NLVFD.)

the Division of Public and Behavioral Health substantiated that
TAIN TREATMENT CEMTER was in violz_a.tion of MAC 449332,

on evidence by interview of staff, record review and document review.

the Division of Public and Fehavforal Health. that the facility failed

to assure the patient was discHarged to a safc environment due to the following issues in this matter:

a. Patient was admitl

ed to the facility on 5/3/13, a]nd discharged on 5/14/13 with diagnoses

including psychosis not othetwise Spéciﬁed and spice ahése.

b. On 5/13/13 at 1
trepidation about going back

father.

p.m. the Nursing Progress q:Jote documented the patient had much

1
to the father’s home. The patient was restless when talking about the

I
¢. On 5/15/13 at 2:0f p.m. the Masters of Art {MA) met with the paticnt to confirm the
|

address of the apartment. TheMA documented the patient |was vague about the address. The patient

I
i
i
i
|
i
I
i
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needed to stop by the father’s home to pick up patieny’s debit card prior to going to the new

e it e A B B £ ]

apartment.

d. Review of the Shcial Services Discharge Ndi»te revealed the patient would live in an
apartment upon discharge. There was no documented cvidence of an address for the apartment.
There was no documented evidence the Case Manager confirmed the patient had made arrangements
to live in the apartmént_
¢. The Patient Continuing Care Plan, dated 5/14/13 identified the parties was to go to father’s
home first then on to an addfess in North Las Vegas, Nevada.

f. The Acute Physicjan Discharge Progress N-::-te1 on 5/14/13 at 8:50 a.m. documented the

patient did not want to retufn to the patient’s father’s home due to ongoing conflict. The note

documented the patient participated in treatment planning to find housing.

g. The Risk Managgr investigated a telephone domplaint from the patient’s father. The
Administrative Review documented placement to the apa%lrtmcnt was not verified.

h. On 7/9/13 al 8:4% am. the Risk Manager cé:mfumed the MA did not follow up on
verifying the identified apartment. I

i. On 7/9/13 at 11:20 a.m., Licensed Social WDﬁikEI' {LSW) indicated multiple telephone
messages were left by the pgtient’s father. The father w;ould state the patient could return to the
home; the next telephone message from the futher wouldédemand the patient not be discharged to
the father’s home. The LSW acknowledged she did not spé;:ak directly with the patient’s father. The
LSW stated due to the large humber of patients on the L$W’s caseload, the LSW had to delegate
telephone calls and dischargy planning to the MA.

- The LSW indicated when a patient identified th%ir own placement, the LSW would try to
obtain as much information a possible regarding the addr%:ss aind name of the apartment. If unabie
1o verify placement, the physjcian would be notified priorz to discharge from the facility.

:

k. The Acute Physician Discharge Progress Note,iOn 5/14/13 at 8:50 a.m. documented the

!
patient did not want to return {0 his father’s home due to ongoing conflict. The note documented the

ey
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patlent participated in treatrpent planning to find housmg.

An evaluation of the
limitation, consideration of:
a. The needq

ﬂ

services.
-l

b. The capadjity of the patient for self-care; and :

j
{

appropriate placerment of the

i o
SPRING MOUNTAIN TREATMENT CENTER violated NA

Servfces, which requires thaf a hospital shall develop and carry out policies and"pruwduxes f thc

provision of psychiatric treat

449.765 to 445.786, inclusive, to ensure that the treatment and services areAsafely and appropnately

usedq' The hospital shall ensi

partles and the public at lar

fmled to met these statutes almi regulations, and the i 1ssuc of naghgem;e set fcrth in the Comp]amt

is appropriate.

of Plaintiff, and dropped
TREATMENT CENTER, w

residence, and then, go missing.
When the patient wag

sharp object, using weapons|

“dumped.”
The patient care plan,

patient’s home were non-app

evidence the patient’s father

needs of a paﬁent relating to 'dlscharge plannin; must include, wrl:hout

¢. The possibjlity of returning the patient td; aprcvmus carg

%
ment and behavioral managetinent Services that zlmifonsmtent mthNRS

ire that the policies and procedures protect the"safety and rights c-f the

‘fﬁi@

of the patient for postoperatlve semces a.nd ,theravallablhty of. th%se

“’w

- *E’fﬁ‘i .
ﬁs@iﬂng = ﬁgr making af e

T |

tlif“-:r

Lu,! 1";;{(

.-ﬁ_

patient after discharge.

i
!

ol
-t?‘

‘ -

L

| K
pe. Defendant SPRING MOUNTA]N TREAEJI'%MENT CENTER‘%%S?

I ; # '1“‘-1’
|

oy
Y 4 d
R LA

! ff-'i- b ;
off (“dumped™), at the eixpense of the SPR]NG MOUNTAIN
here he proceeded to cause significant propertx_t_iq.__mage to Plam‘t]ﬂ.'" s

'.'i.,-

subt

obtained at the home of tuls mother, which w%sfbnot where he was

F:f
. 3 "‘,ef .
lated 5/14/13 indicated that safety concems, mcludmg weapons, in thc

" J#_p

licable and verified by the pat:ent s father, There was ne documented

i‘i 1,
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'

MOUNTAIN TREATMENT CENTER indicated they assisted in obtaining a home for the patient,

. . ! . .
therefore, even confirming no weapons in father’s home, was not reasonable to consider this non-

applicable,

In vioiation of the sta
TREATMENT CENTER d
access to weapons prior to

attempts 10 secure the weap

f

ted statutes, it was determinei:d that the LSW at SPRING MOUNTAIN

! . .
d not follow up on identiﬁfiing what weapons and if the patient had
discharge. {(“8.0 Securing i\?Veapwzms“.S-::-cial Services staff initiates

ns, obtalning permission afljd contacting any person that may be abie

. . i . i oar .
to located and secure items... Weapons are notconsidered secured until verification has been received

that the task is completed...’

Due to the inactions
failure to protect its patients)
convicted of criminal charge
receiving treatment for his ki

Defendant SPRING
the patient’s psychiatric coy
[Plaintiff’s residence], with

provide care for himself due

)
of Defendant SPRING MD:UNTAIN TEEATMENT CENTER, and

due directed to the paticnt “élumping”. SEAN T. SZYMBORSKI was

5 related to the property destrluction at the home of Plaintiff, rather than

nown mental illness. .

WMOUNTAIN TREATMENT CENTER acied in. reckless disregard of

idition in pre-paying for 2 taxi to dump him at an verified location
|

but notice to occupants, without money, and without the ability to

The failures of Defe

to long standing mental ii]ntlass.
dant SPRING MOUNTAIN TREATMENT CENTER to deliver the

statutory mandated care to patients in their custody and control resulted in systematic disregard of

the serious psychological and medical conditions and resulted in adverse consequences, which

. . L. .
predictably flow from such fajlures, and caused damages to patients and others, who became victims

of such disregard.

Defendant SPRING MOUNTAIN TREATMENT (IEJENTER is a for profit corporation, whose

estimated annual revenue is i

undoubtedly been negiigence

in his Complaint and herein for negligence.

n excess of TWO BILLION DOLLARS ($2,000,800,000). There has

on the part of Defendant. Plaintiff has presented a prima facia case
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Defendantseekstod
ofan alleged claim for medid

can be granted.’.

IIl. LEGAL STANDARD
smiss this maiter, allegedly ﬁ;)r failure to provide an Affidavit in support

al malpractice, or the Slandzujd ‘failure to state a claim upon which relief

lo fact, as detailed above, this is not an action for medical malpractice, but for malpractice

in the area of social work, g
herein.
if the court feels in a

needs to obtain other docurng

of dismissing the Complaint,

Given that Defendas

malpractice, which it is not,

allegation of failure to state 4

the court, he will seek leave

s stated in the very cause of action in the complaint; and as set forth

hy measure, that the facts are not pled with specificity, or that Plaintiff

.o ! c L
nts, Plaintiff requests leave of the courtto amend the complaint, instead

t’s motion to dismiss misrepresents this as an action for medical
{

Plaintiff believes the motion: should be summarily denied. As for the

claim, Plaintiff belicves themotion stands on its own, but if it pleases
!

to amend the complaint, raﬂiwr than dismissing the complaint. This

court has the authority to allow leave to amend rather thain dismissal in this matter.

. . A
‘The purpose of summary judgment is to obviate lrials when they would serve no useful

purpese. Short v. Hotel Rivera, Inc,, 79 Nev. 94; 378 P.ZcEI 979 (1963); Corey v. Hom., 87 Nev. 32,

482 P.2d 814 (1971), Olson y. lacometti, 91 Nev. 241, 53:'3 P.2d 1360 (1975).

Summary judgment i

for trial. NRCP 56(a) and (c.

I
s applicable only where it is quite clean that no genuine issues remain

|

. !
Any presence of real and material issue of fact precludes summary judgment. The

presence of real and material

Judgment under N.-R.C.P. 56

offered or that weight of evid

issucs of fact precludes M@r consideration of motion for summary
because it is not sufficient }:hat court may not credit evidence to be

ence is clearly in favor of one party Under such circumstances parties
|

are entitled to trial by jury t¢ determine facts. Plaintiff c%oes not expect Defendant 1o pay on an

alleged contract when the confract cannot be produced. Parlfna.u v. Petrieciani, 70 Nev. 427,272 P.2d
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492 (1954), cited, Bynum v,
73 Nev. 226, at 231, 315 P
(1958}, Zalk-Josephs Co. v.
Corp. v. Husite Co., 78 Nevix
94, a1 96,378 P.2d 979 (1963
(1964}, Tomiyasu v, Golden]

l p2a 114 1995)

most favorable to the non-mg

shifts 1o the non-movant wha

127, 532 P.2d 269 (1975).
In this circumstance,

Defendant was entrusted to p

| care, they were also requir

| staterments in his complaint w
is clearly the theme and cong
| A Litigant has right

doubt to the facts herein.

Frisby, 70 Nev. 535, at 538,
2d 807 (1957), Magill v. Léwis, 74 Nev. 381, at 385, 333 P.2d 717

! i
Inc., 106 Nev. 265, at 269, 792 P.2d 14 (1990), see also Plaza

276 P.2d 487 (1954), McColl v. Scherer,

Wells Cargo, Inc,, 77 Nev. 441, at 445, 366 P.2d 339 (1961), Dredge

69, at 86, 369 P.2d 676 (1962), Short v. Hotel Riviera, Tnc., 79 Nev.
i

), Dredge Corp. v. Wells Cairgo, Inc., 80 Nev. 99, a1 103, 389 P.2d 304

81 Nev. 140, at 161, 400 P.2id415 {1965), dissenting opinion, Shockey

v. Harden Ins. Agency, Inc., 78 Nev, 138, at 140, 643 P.2|L1 849 {1982), Sawyer v. Sugarless Shops,

v. City of Reno, 111 Nev. 814, 898
b el

The pleadings and proof offered in a motion for sux:nmary Jjudgment are construed in the light

ving party. Hoopes v. Hammiargren, 102 Nev. 425, 729, 725, P.2d 238,

241 (1986). “Once the movant has shown the absence d:f dispute as to material facts, the burden
I

must ‘set forth specific facts demonstrating the existence of a genuine

issue for trial or have summary judgment entered against him,” Garvey v. Clark County, 91 Nev.

the case is a negligence case; not 2 medical malpractice action. While
rovide medical care to patients and a duty to provide adequate medical

ed by duty to provide adequate and appropriate social and legal

obligations, such as preparing a guardianship as directed| that was not done. The context of these

!
ere to provide the facts and details surrounding the negligence, which
|

en sct forth in Plaintiff's complaint.

[
ty trial where slightest leilbt s to facts exists. Clearly, there isa

-------
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IV. ARGUMENT

NRS 41A.009 defines “medical malpractice” as: “the failure of a physician, hospital or

¥
employee of a hospital, in rendering services to use the reasonable care, skill or knowledge ordinarily

used under similar circumstances.” Defendant alleges the i:lccision todischarge a patient is amedical

decision. Arguably so; however, after that decision is ma:tdc, the proper procedures for a discharge

are oul of the doctors scope

of duty or authority. He g:ives the order to release, and it is social

workers and staff that are required to provide transportation, assure the patient is being released to

a suitable environment, ctc. This is not what the doctor dogs, and patient dumping is nol malpractice

N
of the doctor to use the skil
discharge which is at issue h

the appropriate staff should 4

1 he 1s trained to use. It is ﬁhe lack of follow through of the doctors

ercin. With annual profits i:n excess of TWO MILLION DOLLARS,

e available to comply with la!ws and regulations to render services after

i

the doctor has authorized thc-f discharge. ;

Plaintiffagrees that L]Lc medical decision to discharigc then others are required to provide care

i
to coordinate matters based ypon the medical diagnosis dnd current medical status, but is does not

require a doctor to prepare a

guardianship, or call and pay;i for a taxi for the patient. However, those

|
that are involved are require]: to comply with rcguIaT.ions.' In fact, Plaintiff believes there are social

workers on staff, and others
All negligence herein

is NOT inedical malpractice

simply does not make it so. M

matter.

: 1
o coordinate other than mec’!ical needs for the patients.
|
occuited AFTER the release of the patient from the doctors care, and
i
Defendant making the allegation this is a medical malpractice case

loreover, Defendant completbly ignores the issues of negligence in this

As aresult it is undisputed that Plaintiff’s Complaint is NOT based solely on allegations of

medical malpraciice, but of

hegligencc without a facilit)} thar makes more than TWO MILLION

DOLLARS in annual income, to meet the guidelines for telease of patients back into society after

they are DISCHARGED fio

the facility.

Plaintiff made a claim for punitive damages due to the significant and overwhelming
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evidence of negligence on tk

re part of Defendants, and Pﬂaintiﬂ' is entitled to punitive damages. If

the court does not feel Plaintiff pled this cause with spéciﬁcity, he requests leave of the court to

amend as to this cause of ac
42.001 et. seq., Defendant’s

been released from their fa

tion. He feels the {acts herein warrant punitive damages. Under NRS
clearly had a conscious disr}agard for the welfare of patients who had

cility - and the general pub[:ic they were relcased into, The actions

detailed in the claim and herein clearly demonstrate the s:a.mc,' and Plaintiff is entitled to plead this

cause at the time of trial.

Farther, Defendant’s

and all of them, were requirec::l to follow the statutes and guidelines they

|
ignored in releasing a patient. This is enough evidence to, provide that Defendant’s knew or should

. | ) :
have known, that the manner in which the paticnt at issm? herein was release could certainly cause

harm.

Plaintiff will request

leave to amend to name specific employees as this matter progresses

and discovery provides morejinformation. However, at this lime, there isno cause in dismissing any

portion of this Complaint.

V. CON CLUSIOlN

Based upon the foregging, Plaintiffrespectfully req!uests this Honorable Court issue and onder

DENYING in its entirety, D

Dated this l% day of

efendant’s motion to dismiss

10
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Certificate of Maling

4172567

EIGHTH JUDICIAL DISTRICT COURT

M,

10

CLARK COUNTY, NEVADA
Lee E gurnllci‘i ' I
J Case No.; E!‘* ]H - FQQ }172-(
PlainifE(s), Dept. No.: A
antl i S
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Date of Hearing:
Time of Hearing:

Defendant(s).

CHPApmMBelE
CERTIFICATE OF MAILING

| HEREBY CERTIFY that on the _// ‘day of éﬁ%&;c ,20/¢, | placed a true

and correct copy of the following document: éaﬁﬂoﬂ =R @mﬂg Sjtgf'egzh N
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B
3
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§é Plamtl ﬁ? i Defenant Pro Se
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LEE E SZYMBORSKI

4505 Black Stallion Avenue
North Las Vegas,Nevada 89031
702-609-6762

PLAINTIFF IN PRCPER PERSON

DISTRICT COURT

| Qﬁfém;?%“r ILED?

—

M5 3 17pM ‘14

! T r2 &
el Mt B il

CLERK 37 THE COURT

CLARK COUNTY, NEVADA

LEE E.SZYMBORSKI,
PLAINTIFF IN PROPER PERSON
-VS-

SPRING MOUNTAIN TREATMENT

CENTER,DARRYL DUBROCA, in hig official

capacity, DOES 1-XX,inclusive,and ROE
CORPORATIONS 1-XX inclusive,
Cefendant(s).

CASE NO.A-14-700178-C
DEPT. NO.XXX1

A=14-700178-C
NOAS
Notice of Appeal

O,

NOTICE OF APPEAL

Notice is hereby given that LEE E SZYMBORSKI., PLAINTIFF IN PROPER PERSON,

hereby appeals to the Supreme Court of Nevada from NOTICE OF ENTRY OF ORDER

ON DEFENDANT SPRING MOUNTAIN TREATMENT CENTER AND DARRYL

North Las Vegas,Nevada
89031
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| FILED
. WAY 2‘ﬁﬂ|‘ﬁ“ .

ORDR | o

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
LEE SZYMBORSKI
Plaintiff,
Vvs. Case No. A-14-700178
SPRING MOUNTAIN TREATMENT CENTER Dep’t No. XXXI
Defendant.

Ju—
o

[a—y
-

e R T - = -
kO w o9 &t & & P

URT

RECEIVED
MAY 20 2014

SLEFK OFFHEEO

N
h

N

JENNIFER TOGLIATTI
~J]

DISTRICT JUDGE
DEPARTMENT IX

]
o]

ORDER GRANTING IN PART AND DENYING IN PART PETITIONER’S APPLICATION TO PROCEED IV

ForvA PAUPERIS

The Court, having reviewed Petitioner Lee Szymborski’s Application to Proceed In Forma
Paguperis and all information therein submitted to this Court,

ORDERS the Application GRANTED IN PART AND DENIED IN PART.

In addition to the instant Application, Petitioner contacted Department IX chambers:to
request a refund of the civil filing fee in the amount of $270.00 that Petitioner paid on May 2, 2014.]
Unfortunately, this Court is unable to issue refunds of filing fees paid, and this Court cannot issue a
nunc pro tunc order in this situation. The $270.00 fee therefore stands paid, and Petitionet’s request
for a refund is DENIED. However, in light of Petitioner’s income amount, and after taking into
consideration the expensive nature of protracted litigation, this Court GRANTS the Application as to
all future fees.

!

/

/

/

' This Court notes that Department EX staff attempted to communicate the contents of this order to Petitioner on May
9™, 12", and 13" via the phone number provided on Petitioner’s application. Despite several attempts, no phone contact
could be made with Petitioner. . :
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JENNIFER TOGLIATTI
DISTRICT JUDGE

DEPARTMENT IX

R =R+ < B B (Y o | T - N ' T I

N m = [y p— =
O © o9 o & & & kB = B

21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE
The undersigned hereby certifies that on or about the date filed, she served the foregoing
Order Denying In Part Granting in Part the Application to Proceed in Forma Pauperis by
mailing a copy to Defendant as listed below:

LEE E. SZYMBORSKI
4605 BLACK STALLION AVE
NORTH LAS VEGAS NV 89031 .

ROSE NAJERA o
JEA, DEPARTMENT IX

AFFIRMATION
Pursuant to NRS 2398.030
The undersigned does hereby affirm that the preceding Decision and Order
filed in District Court case number A-14-700178-C DOES MQT contain the
social security number of any person,

/s ROSE NAJERA Date 5/20/14
Judicial Executive Assistant
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1160 NorRTH TOwN CENTER DRIVE

HALL PRANGLE & SCHOONVELD, LL.C

SuIte 200
1.AS VEGAS, NEVADA 89144

702-889-6400

FACSIMILE; 702-384-6025

TELEPHONE:

OPPS Q%‘. i-[sﬁ«m«-—‘

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

HALIL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile
cfile@hpslaw.com

Electronically Filed
08/25/2014 04:41:07 PM

CLERK OF THE COURT

Attorneys for Defendant Spring Mountain Treatment Center
and Darryl Dubroca

LEE E. SZYMBORSKI,

Vs,

SPRING MOUNTAIN TREATMENT
CENTER, DARRYL DUBROCA, in his
official capacity, DOES I-XX, inclusive, and
ROE CORPORATIONS I-XX, inclusive,

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A-14-700178-C

DEPT. NO.: XXXI
Plaintiff,

Defendants.

“Spring Mountain™) and Darryl Dubroca, by and through their attorneys, Hall Prangle &
Schoonveld, LI.C, and respectfully submits this Opposition to Plaintiff’'s Motion fon

Reconsideration or in the Alternative Motion to Set Aside.

DEFENDANT SPRING MOUNTAIN TREATMENT CENTER AND DARRYL
DUBROCA’S OPPOSITION TO PLAINTIFF’S MOTION FOR RECONSIDERATION
OR IN THE ALTERNATIVE MOTION TO SET ASIDE

Hearing Date: September 12, 2014
Hearing Time: In Chambers

COMES NOW, Defendant Spring Mountain Treatment Center (hercinafter referred to ag

Page 1 of 13
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HALL PRANGLE & SCHOONVELD, LLC
1160 Noird Town CENTER DRIVE

SuITE 200
L.AS ¥EGAS, NEVADA 89144

702-889-6400

702-384-6025

FACSIMILE:

TELEPHONE:

20

21

22

24

25

26

27

28

This Opposition is made and based on the following Points and Authorities, pleadings
and papers on file herein and any arguments of counscl at the time of hearing of this matter.
Dated this 25" day of August, 2014.
HALL PRANGLE & SCHOONVELD, LLC

/s/: Kerry J. Doyle, Esq.

Michael Prangle, Fsq.

Nevada Bar No. 8619

Kerry 1. Doyle, Esq.

Nevada Bar No, 10571

1160 N, Town Center Dr., Ste. 200

Las Vegas, NV 89144

Attorneys for Defendant

Spring Mountain Treatment Center and
Darryl Dubroca

MEMORANDUM OF POINTS AND AUTHORITIES

I.

INTRODUCTION

Plaintift filed his Complaint against Defendant, Spring Mountain and Daryl Dubroca on
May 2, 2014. Defendants filed a Motion to Dismiss which was heard in Department XXXI with
the Honorable Senior Judge Joseph Bonaventure presiding on June 24, 2014. Prior to thg
hearing, Plaintiff apparently filed an Opposition to Defendants® Motion to Dismiss and it wag
served only on the Court. Defendants’ counsel received the Opposition the evening before thg
hearing and when asked by the Court if Defendants would like to move the hearing, Defendants
declined. Thus. Plaintiff’s Opposition was received and considered by the Court in making its
decision to grant Defendants® Motion, The Notice of Entry of Order was filed on July 30, 2014,
and served the same day. Plaintiff now seeks to have the Court reconsider its decision|
However, Plaintiff has not set forth a proper basis to support his Motion as required under NRCP

60(b). Therefore, Defendants respectfully requests that the Plaintiff’s Motion be Denied.

Page 20013
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HALL PRANGLE & SCHOONVELD, LL.C
1160 NORTH TOowN CENTER DRIVE

SUITE 200
1.AS VEGAS, NEVADA 89144

TELEPHONE: 702-889-6400

FACSIMILE: 702-354-6015

16

17

18

20

21

22

23

24

25

26

27

28

II.

STATEMENT OF FACTS

This 15 a medical malpractice action arising out of the care and treatment renderced toj
Sean Szymborski at Spring Mountain. According to Plaintiff’s complaint, Sean Szymborski, 4
mentally ill patient, was improperly discharged from Spring Mountain to Lee Szymborski’s
(Plaintiff) home in violation of NAC 449.332. See Plaintift’s Complaint, hereinafter Exhibit A,
Further, as a result of this improper discharge, Sean Szymborski smashed the windows, walls
doors, furniture, and completely destroyed the interior of the residence before going missing for]
three weeks. Id. As a result of the alleged improper discharge, Plaintiff has filed suit against
Spring Mountain for the damages to his residence as well as emotional distress suffered by
Plaintiff. Ilowever, no expert affidavit supporting his claims was attached. Accordingly,
Defendants filed a Motion to Dismiss Plaintiff’s Complaint which was granted and the order was
entered on July 30, 2014. Scc Notice of Lntry of Order, hercinafter Exhibit B, and Motion to
Dismiss hereinafter Exhibit C.

Plaintiff has now filed a Motion for Reconsideration on the grounds that (1) this case]
does not require an expert affidavit under NRS 41A.100. Plaintiff also appears to be arguing that
the investigation by the Division of Public and Behavioral Health is sufficient to meet the expert
alfidavit requirement. In the altcrnative, Plaintiff also argucs that (2) he inadvertently failed to
serve Defendants with his Opposition and as a result, the Order Dismissing his Complaint should
be reconsidered. As fully set forth below, Plaintil’s arguments are not sufficient to support a
Motion for Reconsideration and are otherwise insufficient to overcome Defendants’ underlying

Motion to Dismiss. As a result, Plaintiff’s Motion for Reconsideration should be Denied.

i

Page 3 of 13

136




HALL PRANGLE & SCHOONVELD, LLC

1163 NORTA TOWN CENTER DRIVE

SuUITE 200
LAS VEGAS, NEVADA 89144

TELEPHONL: 702-889-6404

FACSIMILE: 702-384-6025

16

17

18

20

2t

22

23

24

25

26

27

III.

LEGAL STANDARD

Motions for Reconsideration are authorized under EDCR 2.24 and NRCP 60(b). Motiong
for reconsideration are granted at the discretion of the Court. Gellar v. McCown, 64 Nev. 102,
108, 178 P.2d 380, 381 (1947). EDCR 2.24 states:

{a) No motions once heard and disposed of may be renewed in the same cause,
nor may the same matters therein embraced be reheard, unless by leave of the
court granted upon motion thercfor, after notice of such motion to the adverse
parties.

(b} A party seeking reconsideration of a ruling of the court, other than any order
which may be addressed by motion pursuant to N.R.C.P. 50(b), 52(b), 59 or 60,
must file a motion for such rclief within 10 days after service of written notice of
the order or judgment unless the time is shortened or enlarged by order. A motion
for rehearing or reconsideration must be served, noticed, filed and heard as is any
other motion. A motion for reconsideration does not toll the 30-day period for
filing a notice of appeal from a final order or judgment.

(c) It a motion for rehearing is granted, the court may make a final disposition of
the cause without reargument or may reset it for reargument or resubmission or
may make such other orders as are deemed appropriate under the circumstances of
the particular case.

Further, NRCP 60(b) states, in pertinent part:

On motion and upon such terms as are just, the court may relieve a party...from
a[n] order, ... for the following reasons:

(1) Mistake, inadvertence, surprise, or excusable neglect;

(2) Newly discovered evidence which by duc diligence could not have been
discovered in time 1o move for a new trial under Rule 59(b);

(3) Fraud ..., misrepresentation or other misconduct of an adverse party|[.]
As set forth below, Plaintiff has failed to meet the requirements to support granting

Plaintiff*s Motion for Reconsideration.
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IV.
ARGUMENT

A. Plaintiff’s Motion for Reconsideration Must Be Denied Because He Does Not Meet thd
Requirements Under NRCP 60(b).

Motions for reconsideration under Rule 60 are appropriate in three instances (10 when
there has been an intervening change of controlling law, (2) new evidence has come to light, o
(3) when necessary to correct a c¢lear crror or prevent manifest injustice.. San Luis & Delta-
Mendoia Water Authority v. United States Dept. of the Interior, 624 F. Supp.2d 1197, 1207 (E.D{
Cal., 2009). See also, Branam v. Crowder, 226 B.R. 45, 2 Cal. Bankr. Ct. Rep. 36 (1998)
(Motions for reconsideration which merely revisit same issues already ruled upon...or advance
supporting facts that were otherwise available when issues were originally briefed, generally will
not be granted).

The Nevada State Court has ruled consistently with the reasoning behind the Federal
Court decisions in Moore v. City of Las Vegas, 92 Nev. 402 (1976). In Moore, the Court held
that it was appropriate to deny a motion for reconsideration where no new is_sues of fact or law
were raised. Id. Further, the District Court may reconsider a previously decided issue “if
substantially different evidence is subsequently introduced or the decision is clearly erroncous.’]
Masonry 7 Tile Contractors v. Jolley, Urga, & Wirth, 113 Nev. 737 (1997).

In the present matter Plaintiff has not presented any new evidence or any change in
controlling law which would support his request that this Court hear a Motion for
Reconsideration. Plaintiff is attempting to have the Order Dismissing his Complaint overturned
arguing that this case does not require an expert affidavit under NRS 41A.100. Plaintiff also
appears to be arguing that the investigation by the Division of Public and Behavioral Health is

sufficient o meet the expert affidavit requirement. Tn doing so, it can only be presumed that he
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is arguing that the basis of the Motion for Reconsideration is mistake or inadvertence, or newly|
discovered evidence or law under NRCP 60(b)(1) or (2) respectively, since Plaintiff does not
specifically state what he is basing his motion on. Despite having the investigative report in his
possession and attaching it to his Complaint prior to the filing of the Motion to Dismiss, he did
not make these arguments in his opposition. Sec Investigative Report contained in Exhibit A and
Plaintiff”s Motion for Reconsideration. Moreover, Plaintiff fails to even cite any Controlling Casg
law and even if he did, this is not new law or evidence to support a ruling in his favor. As a
result, he has not set forth a sufficient basis to justify an order granting his motion and it must bg
denied.

B. Plaintiff’s Complaint was Properly Dismissed for Failure to Provide a Supporting
Affidavit

1. Plaintif’s claims do not meet the narrow exceptions to the affidavit
requirement set forth under NRS 41A.100

If the Court is inclined to review the ruling for clear error, Plaintifl still has not provided
any argument that would overcome Defendants’ Motion to Dismiss. Exhibit C. In granting
Defendants® Motion to Dismiss, the Court determined that Plaintiff's claims were based in|
medical malpractice and required an expert affidavit. Exhibit B. Plaintiff is not challenging the
Court’s ruling that this is a medical malpractice case, but is attempting to argue that an expert
affidavit is not required under NRS 41A.100, because there is a reasonable presumption of
negligence.  See Plaintif’s Motion for reconsideration. However, what Plaintiff fails to
acknowledge is that NRS 41A.100 sets forth narrow exceptions to the affidavit requirement
which do not apply to his case.

NRS 41A.100 sets forth a narrow exception to the expert affidavit requirement and provides

in pertinent part:
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1. Liability for personal injury or death is not imposed upon any provider of medical
care based on alleged negligence in the performance of that care unless evidence
consisting of expert medical testimony, material from recognized medical texts or
treatises or the regulations of the licensed medical facility wherein the alleged
negligence occurred is presented to demonstrate the alleged deviation from the
accepted standard of care in the specific circumstances of the case and to prove
causation of the alleged personal injury or death, except that such evidence is not
required and a rebutlable presumption that the personal injury or death was caused by
negligence arises where evidence is presented that the personal injury or death
occurred in any one or more of the following circumstances:

(a) A foreign substance other than medication or a prosthetic device was
unintentionally left within the body of a patient following surgery;

(b) An explosion or fire originating in a substance used in treatment occurred in
the course of treatment;

(¢) An unintended burn caused by heat, radiation or chemicals was suffered in the
course of medical care;

(d) An injury was suffered during the course of treatment to a part of the body
not directly involved in the trcatment or proximate thereto; or '

(¢) A surgical procedure was performed on the wrong patient or the wrong organ,
limb or part of a patient’s body.,

2. Expert medical testimony provided pursuant to subsection 1 may only be given
by a provider of medical care who practices or has practiced in an area that is
substantially similar to the type of practice engaged in at the time of the alleged
negligence.

In interpreting this statute, the Nevada Supreme Court has held that:
“... the plaintiff must present facts and evidence that show the existence of one or
more of the situations enumecrated in NRS 41A.100(1)a)-(¢). While the dissent
disapproves this procedure because it is not specifically set forth in the statute, we
believe it is only fair that a plaintiff filing a res ipsa loquitur case be required to
show early in the litication process that his or her action actually meets the
narrow res ipsa requirements,”
Szydel v. Markman 121 Nev, 453, 460-461, 117 P.3d 200, 205 (2005) (emphasis added). As
indicated by the Nevada Supreme Court, the res ipsa exceptions are intended to be narrowly]

construed. In the instant matter, Plaintiff wishes this Court to exponentially expand the realm of

the NRS 41A.100 exceptions.
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There arc no set of facts set forth in Plaintiff’s complaint that can be construed to meef
any of the narrow exceptions under NRS 41A.100, Moreover, Plaintitf provides no argument in
his Motion for Reconsideration as to what exception he feels his case falls under. Even if thd
Court feels that Plaintiff has met the burden to justify granting his Motion for Reconsideration,)
its initial Order Granting Defendants’ Motion to Dismiss was proper.

2, The investigative report authored by the Nevada Department of Health does
not mect the expert affidavit requirement.

Alternatively, Plaintiff appears to be arguing that the investigative report generated by the
Nevada Department of Health that he attached to the Complaint in this case is sufficient to meef
the expert affidavit requirement set forth under NRS 41A.071.

NRS 41A.071 states:

[i]t an action for medical malpractice or dental malpractice is filed in the district
court, the district court shall dismiss the action, without prejudice, if the action is
filed without an affidavit, supporting the allegations contained in the action,
submitted by a medical expert who practices or has practiced in an area that is
substantially similar to the type of practice engaged in at the time of the alleged
malpractice.

The Nevada Supreme Court has held that “under NRS 41A.071, a complaint filed without
a supporting expert affidavit is void ab initio and must be dismissed.” Washoe Med. Cir. v|
Second Judicial Dist. Court, 122 Nev. 1298, 1300, 148 P.3d 790, 792 (2006). And since “a void
complaint does not legally exist, it cannot be amended.” Id. In Washoe, the Court reasoned that:

“shall” is mandatory and does not denote judicial discretion. The Legislature’s

choice of the words “shall dismiss™ instead of “subject to dismissal” indicates that

the legislature intended that the court have no discretion with respect to dismissal

and that a complaint filed without an expert affidavit would be void and must be

automatically dismissed.

Id at 1303, 148 P.3d at 793-94.
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Therefore, in Washoe Medical Center the Nevada Supremé Court made it clear that a
medical malpractice complaint tiled without the required affidavit under NRS 41A.071 is “void
ab initio” and “must be dismissed.”

The Nevada Supreme Court has also recently issued an opinion stating that a declaration
signed under penalty of perjury is sufficient to satisfy the affidavit requirement of NRS 41A.071.
Buckwaiter v. Eighth Judicial District Court, 126 Nev, Adv. Op. No. 21 (2010). In doing so, the Nevada
Supreme Court indicated that there are two methods of satistying the affidavit requirement of
NRS 41A.071: 1) attaching an actual affidavit, or 2) attaching a sworn declaration which
complies with NRS 53,045, Id. Neither of which was done in the instant case,

Nevada’s definition of what constitutes an affidavit has not changed in over 100 years,
“An affidavit is a voluntary, ex parte statement formally reduced to writing and sworn to of
atfirmed before some officer authorized (o take it." Lufz v. Kinney, 23 Nev. 279, 281, 46 P, 257,
258 (1873), citing 1 Ency. Of Pleading and Practice, 309. (emphasis added) “The signature of
an affiant can in no case add to or give force to what is sworn, and what is sworn is made to
appear authoritatively by the certificate of the officer.” Id. Further, the certificate, usually called
the ‘jurat,” is essential, not as part of the affidavit, but as official evidence that the oath was
taken before the proper officer. fd (emphasis added). In the instant matter, investigative
report does not set forth any opinions that Defendants fell below the standard of care, or that the
opinions are sworn. Nor is there a jurat that would evidence that an oath was actually taken by

the author of the report. The investigative report is simply a document that does not comply with

NRS 41A.071.
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Morcover, the Nevada Legislature has provided their requirements for an affidavit in

NRS 15.010. When mandating that certain pleadings be verified, the Nevada Legislature hag
provided the following form for affidavits:
Ijnder penalties of perjury, the undersigned declares that he or she is the ...
(plaintiff, defendant) named in the foregoing .........ccovvvvverveverennen (complaint, answer) and|
knows the contents thereof; that the pleading is true of his or her own knowledge, except as

to those matters stated on information and belief, and that as to such matters he or she
believes it to be true. (NRS 15.010)
Most noticeably, the Nevada Legislature requires that the affidavit to verify pleadings
sbeciﬁcally state that the statement is made under the penalties of perjury. When comparing this
to the investigative report, there is no corresponding statement that the report is drafted under the
penalty of perjury or is sworn. As such, it cannot be considered an affidavit.
Notwithstanding the requircment of sworn testimony, the affidavit must also be made “by|

a medical expert who practices or has practiced in an area that is substantially similar to the typg
of practice engaged in at the time of the alleged malpractice” and it must support the allegations
in Plaintiff”s complaint. NRS 41A.071. There is no indication that the person who authored the)
investigative report is a medical expert or practices in an area substantially similar to Defendants,
Moreover, there are no findings that Defendants fcll below the standard of care in any respect or
that any deviations from the standard of care caused Plaintiff’s damages in this case.
It is abundantly clear that the investigative report fails to meet any test to consider it an
affidavit. It never states that it was made under oath,and never states that it is signed under the
penalty of perjury. Moreover, it was not made by a medical expert that practices in an area

substantially similar to Defendants nor does it make any findings of deviations from the standard

of care to support Plaintiff’s allegations. As such, the investigative report fails to meet thq
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statulory requirements of NRS 41A.071. Thus, the Court’s order granting Defendants’ Motion tof -
Dismiss was proper.

As a result, Plaintiff has failed to meet his burden to show that his Motion fon
Reconsideration is proper under NRCP 60(b) or that the Court’s Order Granting Defendants’
Motion to Dismi.ss was improper.

C. Plaintiff’s_Opposition was Considered by the Court and is not a Proper Basis fon
Reconsideration

Although Plaintiff did fail to serve his Opposition on Defendants, he properly served if
upon the Court. The evening prior to the hearing, Defendants’ counsel found the Opposition on
the Court’s online service. At the hearing, the Court acknowledged their receipt -of the
Opposition and asked Defendants” counsel if the hearing should be moved in order fon
Defendants to provide a response. Defendants’ counsel decided to go forward despite the short
notice. Therefore, if anyone was prejudiced by the failure to properly serve the Opposition, if
was Defendants. Since the Court still entertained both Plaintiff”s Opposition and the oral
argument he presented at thc hearing, it cannot be a basis to grant his Motion for

Reconsideration. As a result, this Motion must be Denied.

/1

1

1
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V.

CONCLUSION

Plaintiff has not met his burden to substantiate a Motion for Reconsideration. Moreover,
the Court’s ruling Granting Defendants’ Motion to Dismiss was proper. Based upon thel
forepoing, Defendants respectfully requests this Honorable Court issue an Order Denying]
Plaintiff’s Motion for Reconsideration.

Dated this 25™ day of August, 2014,

HALL PRANGLE & SCHOONVELD, LLC

/s/: Kerry J. Dovle, Esq.

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

1160 N. Town Center Dr., Ste. 200
Las Vegas, NV 89144

Attorneys for Defendant

Spring Mouniain Treatment Cenier
and Darryl Dubroca

Ve

W

i

Page 12 0of 13

145



HALL PRANGLE & SCHOONVELD, LLC
1160 NorTd TOWN CENTER DRIVE

SUITE 200
1.AS VEGAS, NEVADA 89144

FACSIMILE: 702-384-6023

TELEPHONE: 702-889-6400

16

17

18

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD|
LLC; that on the 25™ day of August, 2014, I served a true and correct copy of the foregoing

DEFENDANTS SPRING MOUNTAIN TREATMENT CENTER and DARYL

DUBROCA’S OPPOSITION TO PLAINTIFF’S MOTION FOR RECONSIDERATION

OR _IN THE ALTERNATIVE MOTION TO SET ASIDE attached hereto in a sealed

envelope, via U.S. Mail, first-class postage pre-paid to the following parties at their last known|
address:

Lee E. Szymborski

4605 Black Stallion Avenue
Las Vegas, Nevada 89031
Plaintiff in Proper Person

/s/: Audrey Ann Stephanski
An employee of IIALL PRANGLE & SCHOONVELD, LLC

4824-1838-3133, v, |
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LEE E. SZYMBORSKI F”‘ED

4605 Black Stallion Ave MAY 02 2014
N. Las Vegas, NV 89031 ‘ . .
(702) 609-6762 j.gl
Plaintiff in Proper Person CLERK OF COURT
DISTRICT COURT
CLARK COUNTY, NEVADA

LEE E. SZYMBORSK]I, Case No.

Dept No.

Plaintiff,

VS,

DARRYL DUBROCA, in his official capacity,
DOES I-XX, inclusive, and ROE

EXEMPT FROM ARBITRATION
CORPORATIONS 1-XX, inclusive,

SUMS IN EXCESS OF $50,000

)

)

)

)

. s
SPRING MOUNTAIN TREATMENT CENTER, )
)

)

)

Defendants, )

)

COMPLAINT

COMES NOW, Plaintiff, named above, and for cause of action, alleges as follows:

GENERATL ALLEGATIONS

i. Plaintiff, at all times relevant hereto has been and is now, a resident of the State of
Nevada, County of Clark. Jurisdiction and Venue are appropriate in Clark County, Nevada.

2. Defendant DARRYL DUBROCA is the CEO/Managing Director of SPRING
MOUNTAIN TREATMENT CENTER.

3. Plaintiff is informed and believes, and on that basis alieges, that Defendants
SPRING MOUNTAIN TREATMENT CENTER is a mental treatment hospital, who admitted
SEAN T. SZYMBORSKI for treatment and discharged him in violation of Nevada Law.

4. The true names and capacities, whether individual, corporate, associate or
otherwise, of the Defendant sucd herein as DOES | through XX, inclusive, and ROES I through
ﬁ(X, inclusive, are unknown to Plaintiff, who is informed, believes and alleges that each of these
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fictitiously named Defendants is in some way liable to Plaintiff on the causes of action below and
therefore sues these defendants by such fictitious names. Plaintiff believes said fictitious
Defendants assisted, devised, schemed, planned or took part in the actions set forth hereinbelow.
Plaintiff will move to amend this Complaint and insert the true names and capacities of
fictitiously named Defendants when the same have been ascertained.

5. Plaintiff is informed and believes, and thereon alleges, that at all times herein
mentioned, each actually and fictitiously names Defendant was the principal, agent, co-ventuter,
partner, surety, guarantor, officer, director and/or employee of each co-defendant and in doing the
things herein alleged, was acting within the scope of authority and with the permission of each
co-defendant or took some part in the acts and omissions hereinafter set forth, and by reason
thereof, each of said Defendants is liable to Plaintiff for the relief prayed.

6. That on or about May 14, 2013, at approximately 3:30 p.m., Defendant SPRING
MOUNTAIN TREATMENT CENTER, 7000 W. Spring Mountain Road, Las Vegas, Nevada
89117, due an “UNAUTHORIZED UNSAFE DISCHARGE” of a mentally ill adult patient, to
wit: SEAN T. SZYMBORSKYI, in violation of NAC 449,332, to the residence of Plaintiff, See
Exhibit “1",

7. Thatsaid SEAN T. SZYMBORSKI was provided a taxi ride, rcleaéed without any
money; without appropriate medication, without the ability to care for hiﬁlself, and being a
danger to both himself and other.

8. Defendant SPRING MOUNTAIN TREATMENT CENTER was directed by
KATHLEEN BUCHANAN to provide a Guardianship for Defendant SEAN T, SZYMBORSK],
and failed to do so.

9. Defendant SPRING MOUNTAIN TREATMENT CENTER Caseworker
“REBECCA” was directed NOT to release SEAN T. SZYMBORSKI to the residence of
Plaintiff, however he was transported by taxi directly to the home of Plaintiff, where he smashed
windows, walls, doors, furniture, and completely destroyed the interior of the residence, before
going missing for three weeks. (A missing persons report was filed by NLVPD.)
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10. Aninvestigation bf the Division of Public and Behavioral Health substantiated that
Defendant SPRING MOUNTAIN TREATMENT CENTER was in violation of NAC 449.332,
Discharge Planning, based upon evidence by interview of staff, record review and document
review,

1. It was determined that the facility failed to assure the patient was discharged to a safe
environment due to the following issues in this matter:

a. Patient was admitted to the facility on 5/3/13, and discharged on 5/14/13 with
diaghoses including psychosis not otherwise specified and spice abuse.

b On5/13/13 at 1 p.m. the Nursing Progress Note documented the paticnt had much
trepidation abdut going back to the father’s home. The patient was restless when talking about
the father.

¢. On 5/15/13 at 2:0 p.m. the Masters of Art (MA) met with the patient to confirm the
address of the apartment. The MA documented the patient was vague about the address. The.
patient needed to stop by the fathér’s home to pick up patient’s debit card prior to going to the
new apartment,

d. Review of the Social Services Discharge Note revealed the patient would live in an
apartment upon discharge, There was no documented evidence of an address for the apartment,
There was no documented evidence the Case Manager confirmed the patient had made
arrangements to live in the apartment.

e. The Patient Continuing Care Plan, dated 5/14/13 identified the partics was fo go to
father’s home first then on to an address in North Las Vegas, Nevada,

f. The Acute Physician Discharge Progress Note on 5/14/13 at 8:50 a.m. documented the
patient did not want to return to the patient’s father’s home due to ongoing conflict. The note
documented the patient participated in treatrnent planning to find housing.

g The Risk Manager investigated a telephone complaint from the patient’s father. The

Administrative Review documented placement to the apartment was not verified.
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h. On7/9/13 at 8:49 a.m. the Risk Manager confirmed the MA did not follow up on
verifying the identified apartment.

i. On7/9/13 at 11:20 a.m., Licensed Social Worker {(LSW) indicated multiple telephone
messages were left by the patient’s father. The father would state the patient could return to the
home; the next telephone message from the father would demand the patient not be discharged to
the father’s home. The LSW acknowledged she did not speak directly with the patient’s father.
The LSW stated due to the large number of patients on the LSW’s caseload, the LSW had to
delegate telephone calls and discharge planning to the MA.

J- The LSW indicated when a patient identified their own placement, the LSW would try
to obtain as much information as possible regarding the address and name of the apartment. If
unable to verify placement, the physician would be notified prior to discharge from the facility.

k. The Acute Physician Discharge Progress Note, on 5/14/13 at 8:50 a.m. documented -
the patient did not want to return to his father's home due to ongoing conflict. The note
documented the patient participated in treatment planning to find housing,

12, An evaluation of the needs of a patient relating to discharge planning must include,
without limitation, consideration of:

a. The needs of the patient for postoperative services and the availability of those
services.

b. The capacity of the patient for self-care; and

c. The possibility of returning the patient to a previous care setting or making
another appropriate placement of the patient after discharge.

13.  Defendant SPRING MOUNTAIN TREATMENT CENTER is in violation of NAC
449.394, Psychiatric Services, which requires that a hospital shall develop and carry out policies
and procedures for the provision of psychiatric treatment and behavioral management services
that are consistent with NRS 449.765 to 449786, inclusive, to ensure that the treatment and
services are safely and appropriately used. The hospital shall ensure that the policies and
procedures protect the safety and rights of the parties - and the public at large. |
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14. That Defendant SPRING MOUNTAIN TREATMENT CENTER has failed to met
these statutes and regulations, for the reasons set forth above. |

15. That due to the failure to meet these responsibilities, SEAN T. SZYMBORSKI, was
driven by taxi to the home of Plaintiff, and dropped off, at the expense of the Defendant SPRING
MOUNTAIN TREATMENT CENTER, where he proceeded to cause significant property
damage to Plaintiff’s residence, and go missing.

16. That when SEAN T. SZYMBORSKI was located, he had sustained wounds from a
self inflicted injuries with a sharp object, using weapons obtained at the home of his mother; and
not at the home of his father.

17. The patient care plan, dated 5/14/13 indicated that safety concerns, including
weapons, in the patient’s home were non-applicable and verified by the patient’s father. There
was no documented evidence the patient’s father was contacted for verific-ation. Furthermore, |
Deferidant SPRING MOUNTAIN TREATMENT CENTER indicated they assisted in obtaining a
home for SEAN T. SZYMBORSK], therefore, even confirming no weapons in father’s home was
not reasonable to consider this non-appiicable.

18. In violation of the stated statutes, it was determined that the LSW did not follow up
on identifying what weapons and if the patient had access to weapons prior to discharge. (8.0
Securing Weapons...Social Services stafT initiates attempts to secure the weapons, obtaining
permission and contacting'any person that may be able to located and secure items...Weapons are
not considered secured until verification has been received that the task is completed...”)

19. Due 1o the inactions of Defendant SPRING MOUNTAIN TREATMENT CENTER,
SEAN T. SZYMBORSKI was convicted of criminal charges related to the property destruction at
the home of Plaintiff, rather than receiving treatment for his known mental illness.

20_ Defendant SPRING MOUNTAIN TREATMENT CENTER acted in reckless
disregard of SEAN T. SZYMBORSKI’s psychiatric condition in pre-paying for a taxi to dump
him at an verified location [Plaintiff’s residence], without noﬁc_e to occupants, without money,
and without the ability to provide care for himself due to long standing mental illness.
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21. The failures of Defendant SPRING MOUNTAIN TREATMENT CENTER to deliver
the statutory mandated care to patients in their custody and control esulted in systematic
disregard of the serious psychological and medical conditions and resulted in adverse
consequences, which predictably flow from such failures, and caused damages to patients and
others, who became victims of such disregard.

22. Defendant SPRING MOUNTAIN TREATMENT CENTER is a for profit
corporation, whose estimated annual revenue is in excess of TWO BILLION DOLLARS
($2,000,000,000).

FIRST CLAIM FOR RELIEF
- (NEGLIGENCE)

23.  Plaintiff realleges and incorporates by reference all of the previous allegations of
this Complaint at this point as if set forth fully herein.

24, Nevada recognizes negligence claims, where a Plaintiff establishes: (1) the |
existence of a duty of care (2) breach of that duty; (3) legal causation; and (4) damages.

25. Defendants, in the exercise of reasonable care had a duty to know, or should have
known, that they are required to comply with NAC 449.332, regarding DISCHARGE PLAN of
Patients; and with NRS 449,765 to 449.786.

26. Defendants breached their duty by failing to carefully investigate, monitor and/or
oversee discharge activities at SPRING MOUNTAIN TREATMENT CENTER, including but
not limited to, the development, implementation, and supervision of discharge policies and
practices.

27. That Defendants negligently and/or carelessly, permitted the dumping of SEAN T.
SZYMBORSKI, by taxi to the home of Plaintiff, without notice to Plaintiff, in violation of their
own internal policies; NAC 449.332; and NRS 449.865 to 449.786. _

28, Defendant.s knew or should have known that patients, including SEAN T.
SZYMBORSKI are members of the class of patients that could foreseeably suffer injury to
themselves, and/or inflict injury on others, as a result of Defendants’ failure to exercise
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reasonable care in the discharge of their statutorily imposed duties, and/or common-law duties of
care.

29. As a direct and proximate result of the negligence and carelessness of Defendants,
Plaintiff has suffered extreme emotional and mental distress, further issues and conflict in the
family umit, in addition to approximately $20,000 in physical damage to the residence, including
smashed windows, which required immediate action to secure assets in the residence, and other
damages the full extent of which shall be provided through discovery.

30. As a direct and proximate result of Defendants® acts or omissicns, Plaintiff has
suffered punitive, general and special damages.

SECOND CLAIM FOR RELIEF

(Professional Negligence)

(Negligent act or omission to act by a provider of health care in rendering of professional

services, which act or omission is the proximate cause of a personal injury or wrongful death,
NRS 41A.015)

31. Plaintiff realleges and incorporates by reference all of the previous allegations of
this Complaint at this point as if set forth fully herein.

32.  Defendants in the capacity of a for profit hospital providing medical care to the
public, government agencies overseeing the hospital’s operations, licensed social workers,
registered nurses, psychiatrists, and the hospital administrator owed Plaintiff a duty to employ
medical staff adequately trained in the care and treatment of patients consistent with the degree
of skill and learning possessed by competent medical personnel practicing in the United States of
America under the same or similar circumstances; and a duty to comply with Nevada statutes,
including NRS 41A.015.

33. Defendants-breached its duty of care by failing to function as a patient advocate by
providing proper care to the patients at the time of discharge, and specifically causing physical,
mental and emotional pain and suffering to the patient; as well as physical, mental and emotional

pain and suffering to the public at large, and specifically in this matter, to the Plaintiff.
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THIRD CLAIM FOR RELIEF
(Malpractice, Gross Negligence, Negligence Per Se)

34, Plaintiff realleges and incorporates by reference all of the previous allegations of

' this Complaint at this point as if set forth fully herein.

35, “Malpractice” in the practice of social work means conduct which falls below the
standard of care required of a licensee under circumstances which proximately causes damage.
“Gross Negligence” in the practice of social work means conduct which tepresents an extreme
departure from the standard required of a licensee ﬁndcr the circumstances and which
proximately caused damage. NAC 641B.225, pursuant to 42 C.F.R.§ 482.61, Defendants had a
duty to properly discharge patients in compliance with NAC 449.332, relating to discharge
planning,

36. That Defendants including JOHN DOE 1 in the capacity of Licensed Social Worker
(LSW}) is entrusted to provide medical care owed to patients and a duty to provide adequate
medical treatment, to protect the patient and the public at large. Said Defendant breached the
duty of care by discharging the patient, paying for a taxi only to Plaintiff’s address (although the
patient asked to pick up a debit card, then be transported to another residence), in violation of
discharge policies and procedures, pursuant to NAC 449.332. Asa proximate result of the
negligence of Defendants, the patient and public at large are subject to physical, mental and
emotional pain, in addition to financial loss, such as Plaintiff has sustained.

37. The conduct of Defendants was in wanton, extreme and total disregard of the legal
and statutory obligations to patients and the public at large, and constitutes gross, reckless,
oppressive and/or outrageous disregard for the consequences of their actions. As a proximate
result of the negligence of Defendants, Plaintiff has suffered physical, mental and emotional pain,

in addition to financial damages.

Page &

155




10
11
12
13
14
15
16
17
18
1o
20
21

23
24

25|

26
27
28

FOURTH CLAIM FOR RELIEF
(Negligent Hiring, Supervision and Training)

38.  Plaintiff realleges and incorporates by reference all of the previous allegations of
this Complaint at this point as if set forth fully herein.

39. At the times mentioned herein, Defendants knew, or in the exercisc of reasonable
care should have known, that the provisions of medical care and treatment was of such a nature
that, if it was ot properly given, it was likely to injure the persons to whom it was given.
Defendants owed a duty to its patients, and the community at large, to hire, train, and/or
supervise competent medical and staff personnel, including supervisors, and LSW, to provide
care and freatment to its patients.

40. Defendants breached that duty of care by failing to adequately provide competent
employees, in the performance of the job, as it appears dumiping patients is an ongoing problem.

41. At all times herein mentioned, Defendants established and/or followed, unsafe
medical practices, including “dumping” patients without complying with discharge instructions.

42. As aresult of the lack of medical care and treatment provided by Defendant,
Defendants breached their duty to Plaintiff and the members of the class by failing to protect
them from foreseeable harm, resulting in a lack of mental health treatment for Plaintiff and the
public at large,

43. As adirect and proximate result of the negligence and carelessness of Defendants,
Plaintiff has been injured financially, as well as mentally and emotionally in this matter.

44. Defendants conduct demonstrated a conscious disregard of known accepted
procedures, protocols, care and treatment, all with the knowledge or utter disregard that such
conduct could or would expose Plaintiff to harm as set forth herein.

45. Defendants conduct was willful, reckless, malicious, and in total disregard to the
health and safet};' of not only the patient, but the public at large, theteby justifying an award of

punitive damages.
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46. As a direct and proximate result of the conduct of Defendants, Plaintiff has suffered
mental and emotional pain and suffering, in addition to financial loss.

WHEREFORE, Plaintiff prays judgement as follows:

1. For a temporary restraining order and/or preliminary injunction and permanent
injunction enjoining and restraining Defendants from contimiing or repeating the unlawful
polices, practices and conduct complained of herein;

2. For declaratory judgment against Defendants’ policies, practices and conduct as
alleged herein in violation of patient rights, and the safety of the public at large;

3. For compensatory damages'according to proof;

4. For punitive damages in consideration of the annual income in excess of
$2,000,000,000. |

5. For emotional distress caused by the violations herein.

6. For costs of suit, including attorey fees, and other costs.

7. For such other and further relief as the Court may degmm appropriate.
DATED this day of ‘
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STATE OF NEVADA
DIVISION OF PUBLIC AND BEHAVIORAL HEALTH

August 19, 2013
Lee Szymborski
4605 Black Staliion Avenue
North Las Vegas, NV 89032,

Re: Complaint Number NV00035655

N \I@?; Mr. Szymborski,

\W*%crence to your complaint against Spring Mountain Treatment Center, an

wianhounced inspection was completed on 07/09/2013 to investigate your concems_about
admission, transfer and discharge, quality of care responsible party not notificd of resident’s
change in condition and resident safety.

During the investigation, the State Inspector interviewed patients/residents, reviewed the_ir

" records, interviewed staff, and made observations while the facility or agency was in
operation.. The facility's or agency's actions were evaluated using applicable state and/or
federal rules and regulations to determine if they were in compliance.

Based on the completed investigation, it was concluded that the facility or agency was not in
compliance with rules and/or regulations. The Bureau will take appropriate measures to
ensure the facility/agency is well-informed of the specifics of non-compliance, and that they
will exercise their due diligence in preventing similar incidents in the future.

You may access the investigation results on our website following these steps:
- Go to http:/kealth nv.gov/HCQC htm

- On the right bar under Facility Services,

- Select Individual Health Facilities Inspection and Survey Results

- Select the facility type from the five categories

- Enter the facility name, provider type and click Start Search

- Select the facility; then select the survey date you want to review

Thank you for reporting your concerns. Please know that your voice_Will help improve the
services of health facilities and agencies. If we can be of further assistance, please contact
the investigator, Debra Seeger, at 702-486-6515.

Sincerely,

For: Julie Bell, Healih Facilities Manager

PubliclHealth Working for a Safer and Healthier Nevada
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PROVIDER'S PLAM OF CORRECTION o)
(EACH CORRECTIVE ACTION SHOULD BE COMRLETE
GROSS-REFERENCED TO THE APPROPRIATE DATE

DEFICIENCY)

5000 Initial Comments

This Statement of Deficiencles was ganerated as
a result of a complalnt investigation inftiated on
6/26/13, and finalized in your facility on 7/9/13, in
accordance with Nevada Administrative Code,
Chapter 449, Hospital.

The census at the time of the investigation was
63, Five discharged medtical records were
reviewed.

Complaint #NV00035655 was substantiated with
deficiencles cited. (See Tags S0148, S0153 and
50802)

The findings and conciusions of any investigation
by the: Health Division shall not be sonstrued as
prohibiting any sriminal or civil Investigations,
actions or other claims for relief that may be
availabie 1o any party under applicable federat,
state or local laws.

S 146] NAC 449,332 Discharge Planning
38=D
4. An evaluation of the needs of a patient relating
to discharge planning must include, without
limitation, conslderation of:

(a) The needs of the patient for postoperative
services and the availabifity of those services;

{b} The capacity of the patient for self-care; and
{c) The possibility of returning the patient to a
previous care setting or making another
appropriate placemant of the patient after
discharge.

This Regulation is not met as evidencad by:
Based on Interview, record review and document
review, the facility failed to assure the patient was
discharged ic a safe environment for 1 of 5
sampled patients (Patlent #1),

S 000

S 146

it deficiencies are cited, n approved plan of correction mugt be retumed within 10 days after receipt of this staternent of defidendies.
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Findings include:
Patient #1

Patient #1 was admitted to the facility on 5/3/13
and discharged an 5/14/13 with diagnoses
including psychosis not otherwise specified and
spice abuse.

On 5/13/13 at 1:00 PM, the Nursing Progress
Note documentad the patient had much
trepidation about going back te the father's home.
The patient was restiess when taiking about the
father,

On 5/14/13 at 2:30 PM, the Masters of Art {MA)
documented the MA mat with the patient to
confirm the address of the apartment. The MA
documented the patient was vague about the
address. The patient needed to stop by the
father's home to pick up the patient's debit card
prior to going to the new apartment.

Review of the Soclal Services Discharge Note
revealed the patient would live in an apariment
upon discharge. There was no documented
evidence of an address for the apartment. There
was ho documented evidence the Case Manager

'| wonfirmed the patient had made arrangements to

live int the apartrent.

Patient Continuing Care Plan, dated 5/14/13,
identified the patient was to go to the father's
homa first then on to an sddress in North Las
Vegas.

The Acute Physician Discharge Progress Note,
on 5M14/13 at 8:50 AM, documented the patient
did not want to retum to the patient's fathers
home due to on-golng conflict. The note
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documentsd the patient parficipated in treatment
planning to find housing.

The Risk Manager investigated a telephone
complaint from the patient’s father. The
Administrative Review documented placement to
the apartment was not verffied.,

On 7/9/13 at 8:49 AM, the Risk Manager
confirmed the MA did not follow up on verifying
the identified apartment.

©n 7/9/13 at 11:20 AM, Licensed Social Worker
{LSW) #2 explained multipte telephone nmessages
were left by the patient's father, The father would
state the patient could return to the father's home.
The next telaphone message from the father

"} would-demand the piatient riot b discharged t6 - -

the father's home. The LSW acknowledged she
did not speak direcily with the patient's father,
The LSW expiained during the first meeting with
the patient, the patient expressed a willingness to
return to the father's home and would work on
finding an apariment from the fathers home. The
1.SW explained due to the large number of
patient's on the LSW's case load, the LSW had to
delegata telephone calls and discharge planning
to the:MA,

The LSW explalned when a patient identified their
own placement, the LSW would try to abtain as
much information as possible regarding the
address and name of the apartment, If the LSW
was unable to verify placement, the physician
would be notified prior to discharge from the
facifity.

Cantinuing Care Plan Discharge Planning,
Interdisciplinary Policy #PC.087, revised 4/1 3,
docuraented:
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Procedure;

*...4.0 In developing the continuing care plan, the
following Is evaluated by the Case Manager:... 4.4
Housing needs and/or placement issues;...4.8
Personal suppoit systerns..."’

"..5.0 Continuing care plans are communicated
to the patient and family/guardian, as appropriats,
and documented in the medical record...5.2
Where and with whom the patient will live
following discharge...”

*...8.0 The Soclal Services Discharge Nets Is
compléted for every patient at the time of
discharge. This note includes, but is not limited
fo: 8.1 Living arrangements...”

Severity: 2 Scope: 1

Complaint #NV00035655

NAC 449.332 Discharge Planning

11. The pafient, members of the family of the
patient and any other person involved in caring
for the patient must be provided with such
information a3 is necessary to prepare them for
the post-hospital care of the patlent,

This Regulation Is not metas evidenced by:
Based .on interview, record review and document
review, the facility fafled to notify 2 of 5 sampled
patients families prlor to discharge (Patient #1
and #5),

3148
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Findings include:
Patient #1

Patient #1 was admiifed to the facility on 5/3/13
and discharged on 5/14/13 with diagnases
including psychosis not otherwise specified and
spice abuse.

On 5110113 at 2:00 AM, the LSW #2 dogumeniad
the case manager received a voice mail from the
patient's father saying the patlent was not to
return.to his home. The LSW documented the
case manager would assist the patient with
alternative placement.

On 5/10/13 at 11:15 AM, the MA documented the
patient’s father wanted the patient to retum to his
home, but not to be discharged “today™.

There was no further documented evidence the
patient's father was contacted fo confirm
discharge o the patient's father's home,

On $/14/13 at 2:30 PM, the MA dosurmentad the
MA met with the patient. The patient requested
the father's telephong number and told the father
of being discharged and a taxi would transport
the patlent to the father's home.

The Risk Manager investigated a telephone
complalrt from the patient's father. The
Administrative Review documented the discharge
was not coordinated with the famity,
Documentation with the father on the day of
discharge was not documented.

On 7/9/13 at 9:50 AM, the Risk Manager
acknowledged the faclfity should have arranged
for the taxi driver to walt at the patient's fathers

! deficiencles are ciied, an approved plan of comestion must be retumes within 10 days after receipt of this statemant of deficiencies.
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Continued From page 5

house unfil the patient retrelved the debit card,
then drive the patient to the hew apartment.

On 7/9/13 at 11:34 AM, LSW #2 explained the
family member should be cortacted prior to the
patient's discharge to assurs the family was
alright with the patient returning home, The LSW
acknowledged the patient's father should have
been centacted by the facility staff prior to the
patient belng discharged.

Four additionat discharged medical records wers
reviewed,

Patient #5

Patient #5 was admitted to the faciity on 6/4/13
and discharged on 6/18/13, with a diagnosis of
major depressive disorder,

There was no documented evidence the social
worker/Case Manager notified the family of the
patient's discharge. There was no documented
evidencs the family was educated on the patient's
medications and follow up care needed. There
was no family contact from the social
warker/Case Manager after 6/6/13.

Continuing Care Plan Discharge Planning,
Interdisciptinary Policy #PC.067, revisad 413,
documeanted:

Procedure:
"...4.0 In developing the continuing care plan, the
following is evaluated by the Case Manager...4.8

Personal support systems.,.”

*...5.0 Continuing care plans are communicated
to the patient and family/guardian, as appropriate,

5163
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and decurentad in the medical record...”
Severity: 2 Scope: 1
Complaint #NV0OD035655
S 8021 NAC 449,394 Psychiatric Servives 5 02
55=D

3. A hospital shall develop and carry out palicies
and procedures for the provision of psychiatric
treatment and behavioral management services
that are consistent with NRS 449,765 to 440,785,
inclusive, to enaure that the treatment and
services are safely and appropriately used. The
hospital shall ensure that the policies and
procedures protect the safety and rights of the
patient.

This Regulation is not met as evidenced by:
Based on interview, record review and document
review, the facility failed to identify what weapons
were at Patient #1's mothers home and if the
paifent would have access to the weapons.

Findings include:
Patient #1

Patient #1 was admitted to the facility on 5/3/13
and discharged on 5/14/13 with diagnoses
including psychosis not ctherwise specified and
spice abuge.

On 5/3/13 at 12:00 PM, the Comprehensive
Assessment Tool documented patient had
multiple scab areas on his legs. The
Comprehsnsive Assessment Tool documented
the patient's father stated the patient's wounds
wera geff inflicted with a sharp ohject,

If deficiencies are cited, an approved plan of comedlion must be retbmed within 10 days after recelpt of s Stalement of deficiencies.
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On 5/8/13 at 2:42 PM, LSW #1 documented
weapons were at the patient's mothers home, but
not at the patient's fathers home. The LSW did
not identify what weapons were at the patient's
mathers home. Thera was no documanted
evidence the patient’s mother was contacted to
verify where the weapons were located.

Patient Continuing Care Plan, dated 5/14/13,
identified safety concems, including weapons in
the patlent's home were noh-applicable and
verifled by the patient's father. There was no
documented avidence the patient's father was
contaeted for verification.

On 5/14/13 at 2:30 PM, the MA documented the
patient asked the MA if the taxi would be able to
take the patient {0 the mother's house after the
patient went to the father's house. The MA
documented the patient would have to pay far any
taxi after being dropped off at the father's house,

On 7/9/13 at §:40 AM, the Risk Manager
confirmad the LSW did not follow up on
identifying what weapons and if the patient had
access to the weapons prior to discharge.

Continuing Care Plan Discharge Planning,
Interdisciplinary Policy #PC.067, revised 4/13,
documented:

"8.0 Securing Weapons...Social Services staff
Injtiates attempts to secure the weapons,
obtaining permission and contacting any persan
that may be able fo lecate and securs the
Hlems...Weapons are not considered securad until
verification has been received that the task is
completed...”
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HALL PRANGLE & SCHOONVELD, LL.C
1160 NorTH TOWN CENTER QRIVE

SUITE 200
LAS VEGAS, NEvADA 89144

FACSIMILE: 702-384-6025

702-8589-6400

TELEPHONE;

10

3

12

13

20

21

22

23

24

25

26

27

28

Electronically Filed
07/30/2014 11:55:52 AM

NEOJ % i-kgﬂf“—*

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq,

Nevada Bar No, 10571

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 80144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile

Email: efilc@hpslaw.com

Attorneys for Defendant Spring Mountain
Treatment Center and Darryl Dubroca

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
LEE E. SZYMBORSK]I, CASE NO.: A-14-700178-C
DEPT. NO.: XXXI
Plaintiff,

VS, NOTICE OF ENTRY OF ORDER ON

' DEFENDANT SPRING MOUNTAIN
TREATMENT CENTER AND DARRYL
DUBROCA’S MOTION TO DISMISS

SPRING MOUNTAIN TREATMENT
CENTER, DARRYL DUBROCA, in his
official capacity, DOES 1-XX, inclusive, and
ROE CORPORATIONS 1-XX, inclusive,

Defendants.

Please take notice that an Order granting Defendants Spring Mountain Treatment Center
and Darryl Dubroca’s Motion to Dismiss was entered in the above entitled Court on the 23" day
of July, 2014, a copy of which is attached hereto.

DATED this 30™ day of July, 2014.

| HALL PRANGLE & SCHOONVELD, LLC

/s/s Kerry J. Dovle, Esqg.

KERRY J. DOYLE, ESQ.

Nevada Bar No.: 10571

1160 N. Town Center Dr,, Ste, 200

Las Vegas, NV 89144

Attorneys for Defendants Summerlin Hospital

i
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HALL PRANGLE & SCHQONVELD, LLC
1160 NORTH TOWN CENTER DRIVE

Surte 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-889-6400

702-384-6025

FACSIMILE;

14

15

16

17

20

21

22

23

24

25

26

27

28

CERTIFICATE OF MAILING

['HEREBY CERTIFY that I am an employee of Hall Prangle & Schoonveld, LLC; that
on the 30" day of J uly, 2014, I served a true and correct copy of the foregoing NOTICE OF
ENTRY OF ORDER ON DEFENDANT SPRING MOUNTAIN TREATMENT CENTER
AND DARRYL DUBROCA’S MOTION TQ DISMISS in a sealed envelope, via US Mail,
first class postage pre-paid to the following parties at their last known address as an email for

electronic service as not been provided by Plaintiff

Lee E. Szymborski

4605 Black Stallion Avenue
Las Vegas, Nevada 89031
Plaintiff in Proper Person

/s/: Audrey Ann Stephanski
An employee of Hall Prangle & Schoonveld, LI.C

4851-0812-9564, v. 1
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HALL PRANGLE & SCHOONVELD, LI.C

1160 NORTH! TOWN CENTER DRIVE

Surre 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-889-6400

FACSIMILE: T02-384-6023

20

21

22

23

24

25

26

27

28

Electronically Filed
07/23/2014 04.42:56 PM

ORDR w“ ke
Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

HALL PRANGLE & SCHOONVELD, LLC
1160 N, Town Center Dr., Ste. 200
Las Vegas, NV 89144

(702) 889-6400 - Office

(702) 384-6025 — Facsimile

Email: efilc@hpslaw.com
Attorneys for Defendant

Spring Mountain Treatment Center
and Darryl Dubroca

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
LEE E. SZYMBORSKI, CASE NO.: A-14-700178-C
DEPT. NO.; XXXT
Plaintiff,

VS, ORDER ON DEFENDANT SPRING
MOUNTAIN TREATMENT CENTER

SPRING MOUNTAIN TREATMENT AND DARRYL DUBROCA’S MOTION

CENTER, DARRYL DUBROCA, in his TO DISMISS
official capacity, DOES I-XX, inclusive, and
ROE CORPORATIONS I-XX, inclusive,

ORDER

Defendants Spring Mountain Treatment Center and Darryl Dubroca’s Motjon to Dismiss
having come on regularly for hearing on June 24, 2014, in Department XXX the Honorable
Joanna 8. Kishner presiding; LEE E. SZYMBORSKI appeared pro se, KERRY J. DOYLE,
ESQ., appeared on behalf of Defendants, SPRING MOUNTAIN TREATMENT CENTER, and
DARRYL DUBROCA; the Court having considered the pleadihgs on file and having heard orall
argument from the parties, good cause appearing therefore, the Court finds and orders as follows:

IT IS ORDERED, ADJUDGED, AND DECREED that, Defendant Spring Mountain
Treatment Center, and Darryl Dubroca’s Motion to Dismiss is GRANTED. My

Page 1012 =T heTd AU ig g
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HALL PRANGLE & SCHOONVELD, LL.C
1168 NorTH TowN CENTER DRIVE

SUITE 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-889-6404

FACSIMILE: 702-384-6025

20

21

22

23

24

25

26

27

28

{| KENNETH M. WEBSTER, ESQ.

Szymborski’s claims are based upon allegations of medical malpractice. As a result, thg
Complaint is required to be supported by a medical experf affidavit pursuant to NRS 41A.071|
Mr. Szymborski failed to provide the requisite affidavit and as a result, both Spring Mountain
Treatment Center and Mr. Dubroca are hereby dismissed from the instant action.

IT IS SO ORDERED.

DATED this_2 lday of uly, 2014.

JOANNA 8. KISHNER
-/ -
ﬂ,‘{DIS RYCT COURT JUDGE

Submitted By:

Ny

HALL PRANGLE & SCHOONVELD, LLC

Mevada Bar No.: 7205

KERRY I. DOYLE, ESQ.

Nevada Bar No.: 10571

1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

Attorneys for Defendants Summerlin [ Tospital

4844.0011-1900, v. 1
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HALL PRANGLE & SCHOONVELD, LL.C
1160 NORTH TOWN CENTER DRIVE

SUITE 200
LAS VEGAS, NEvaDA 89144

TELEPHONE: T02-889-6400

FACSIMILE: 702-384-6025

20

21

22

23

24

25

26

27

28

Electronically Filed

05/22/2014 03:06:46 PM

MDSM | Q%.. i-éﬂww——-

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry 1. Dovle, Esq.

Nevada Bar No. 10571

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile

Email: mprangle@hpslaw.com

Email: kdovle@@hpslaw.com

Attorneys for Defendant Spring Mountain Treatment Center

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY,NEVADA
LEE E. SZYMBORSKI, CASE NO.: A-14-700178-C
DEPT. NO.: XXXI
Plaintitt,

VS.

SPRING MOUNTAIN TREATMENT
CENTER, DARRYL DUBROCA, in his
official capacity, DOES 1-XX, inclusive, and
ROE CORPORATIONS I-XX, inclusive,

Defendants.

DEFENDANT SPRING MOUNTAIN TREATMENT CENTER’S
MOTION TO DISMISS

Hearing Date:
Hearing Time:

COMLS NOW, Defendant Spring Mountain Treatment Center (hercinafter referred to as

“Spring Mountain™), by and through their attorneys, Hall Prangle & Schoonveld, LLC, and

respectfully submits this Motion to Dismiss.
1!

1
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HALL PRANGLE & SCHOONVELD, LL.C
1160 NORTH FOWN CENTER DRIVE

SUITE 200
LAS VEGAS, NEVADA 89144

TELEPHONE: T02-889-640(

FacsSiviLe: T02-384-6025

19

20

2]

22

23

24

25

26

27

28

This Motion is made and based on the following Points and Authorities, pleadings and
papers on file herein and any arguments of counsel at the time of hearing of this matter.
Dated this 22" day of May, 2014.
HALL PRANGLE & SCHOONVELD, LLC

/s/: Kerry J. Doyle, Esq.

Michaet 'rangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

1160 N. Town Center Dr., Ste, 200
Las Vegas, NV §9144

Attorneys for Defendant

Spring Mountain Treatment Center

NOTICE OF MOTION

PLEASE TAKE NOTICE that the undersigned will bring the foregoing DEFENDANT

SPRING MOUNTAIN TREATMENT CENTER’S MOTION TO DISMISS for hearing before

) JUNE 9:30A
the above entitled court on the2 4 day of , 2014 at the hour of . a.m, in Department

No. XXXI, or as soon thereafier as counsel can be heard.

Dated this 22" day of May, 2014.
HALL PRANGLE & SCHOONVELD, LLC

/s/: Kerry J. Doyle, Esq.

Michael Prangle, ESQ.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

1160 N. Town Center Dr,, Ste. 200
Las Vegas, NV 89144

Attorneys for Defendant

Spring Mountain Treatment Center

f

1
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HALL PRANGLE & SCHOONVELD, LL.C
1160 NORTH TowN CENTER DRIVE

SUITE 200

LAS VEGAS, NEVADA 89144

FACSIMILE: 702-384-6025

TELEPHONE: 702-889.6400

19

20

21

22

23

24

25

26

27

28

MEMORANDUM OF POINTS AND AUTHORITIES

L

INTRODUCTION

Plaintiff’s Complaint against Defendant, Spring Mountain must be dismissed because the
claims asserted therein are medical malpractice allegations and the Complaint fails to attach an
expert affidavit as required by statute. Although Plaintiff attempts to side-step the affidavit
requirement by alleging general negligence as well as medical malpractice, it is clear that thig
case is based solely on an alleged act of medical malpractice. Therefore, Spring Mountain
respectfully requests that the Complaint be dismissed.

II.

STATEMENT OF FACTS

This 1s a medical malpractice action arising out of the care and treatment rendered to
Sean Szymborski at Spring Mountain. Acéording to Plaintiff's complaint, Sean Szymborski, a
mentally ill patient, was improperly discharged from Spring Mountain to Lee Szymborski’s
(Plaintiff) home in violation of NAC 449.332. See Plaintiff"s Complaint, hereinafter Exhibit A,
Further, as a result of this improper discharge, Sean Szymborski smashed the windows, walls;
doors, furniture, and completely destroyed the interior of the residence before going missing fou
three weeks. /d. As a result of the alleged improper discharge, Plaintiff has filed suit againsy
Spring Mountain for the damages to his residence as well as emotional distress suffered by,
Plaintiff. However, no expert affidavit supporting his claims was attached. Accordingly,|

Defendant Spring Mountain respectfully requests that Plaintiff’s Complaint be dismissed.

/!

i
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HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TOWN CENFER DRIVE

SUTTE 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-88%-6400

702-384-6025

FACSIMILE:

14

15

16

17

19

20

21

22

23

24

25

26

27

28

IIL. -

LEGAL STANDARD

NRCP 12(b) states in part;

[E]very defense, in law or fact, to a claim for relief in any pleading, whether a claim,)

counterclaim, cross-claim, or third-party claim, shall be asserted in the responsive

pleading thereto if one is required, except that the following defenses may at the option of
the pleader be made by motion:

(5) failure to state a claim upon which relief can be granted.

On a motion to dismiss for failure to state a claim for relief, the trial court, and the
Supreme Court must construe the pleading liberally and draw every fair intendment in favor of]
the plaintiff. Merluzzie v. Larson, 96 Nev. 409, 411-12, 610 P.2d 739, 741 (1980) overruled on
other grounds by Smith v. Clough, 106 Nev. 568, 796 P.2d 592 {1990). A complaint should not
be dismissed unless it appears to a certainty that‘the plaintiff could prove no set of facts that
would entitle him or her to relief. Zalk-Josephs Co. v. Wells Cargo, Inc., 81 Nev. 163, 169, 400
P.2d 621, 624 (1965).

As set forth below, Plaintiff has failed to state a claim for relief for medical malpractice
since Plaintiff did not attach an expert affidavit as required by statute.

IV.

ARGUMENT

A. Plaintiff’s Complaint must be dismissed because it is not supported by an Expert
Affidavit.

Dismissal of Plaintif{”s Complaint is required by NRS 41A.071 because Plaintiff’s claims
are for medical malpractice but are not supported by an expert affidavit. NRS 41A.071 states:
[i]f an action for medical malpractice or dental malpractice is filed in the district

court, the district court shall dismiss the action, without prejudice, if the action is
filed without an affidavit, supporting the allegations contained in the action,
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HALL PRANGLE & SCHCONVELD, LLC
1160 NORTH TowN CENTER DRIVE

SUITE 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-883-6400

702-384-6025

FACSIMILE:

14

It

12

13

14

18

19

20

21

22

23

24

25

26

27

28

Second Judicial Dist. Court, 122 Nev. 1298, 1300, 148 P.3d 790, 792 (2006). And since “a void

submitted by a medical expert who practices or has practiced in an area that is
substantially similar to the type of practice engaged in at the time of the alleged
malpractice.

The Nevada Supreme Court has held that “under NRS 41A.071, a complaint filed without

a supporting expert affidavit is void ab initio and must be dismissed.” Washoe Med. Cir. v.

complaint does not legally exist, it cannot be amended.” Id In Washoe, the Court reasoned that:

“shall” is mandatory and does not denote judicial discretion. The Legislature’s
choice of the words “shall dismiss™ instead of “subject to dismissal” indicates that
the legislature intended that the court have no discretion with respect to dismissal
and that a complaint filed without an expert affidavit would be void and must be
automatically dismissed.

Id at 1303, 148 P.3d at 793-94. Moreoirer, the Court discussed the legislative intent underlying]

NRS 41A.071, stating that the

legislative history further supports the conclusion that a complaint defective under
NRS 41A.071 is void . . . . NRS 41A.071 was adopted as part of the 2002
medical malpractice tort reform that abolished the Medical-Legal Screening
Panel. NRS 41A.071’s purpose is to “lower costs, reduce frivolous lawsuits, and
ensure that medical malpractice actions are filed in good faith based upon
competent expert medical opinion.” According to NRS 41A.071’s legislative
history, the requirement that a complaint be filed with a medical expert affidavit
was designed to streamline and expedite medical malpractice cases and lower
overall costs, and the Legislature was concerned with strengthening the
requirements for expert witnesses. ‘

Id. at 1304, 148 P.3d at 794. Accordingly, the Supreme Court has made it very clear that any
medical malpractice case must be dismissed if it is filed without an expert affidavit.

-~ Here, Plaintiff is asserting that the Spring Mountain negligently discharged Sean
Szymborski in violation of NAC 449,332, 1t is clear that Plaintiff failed to file an expert
affidavit in support of his claims. Thus, the only question rcmains is whether this is a medical

malpractice claim.

Page 5 of 10
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HALL PRANGLE & SCHOONVELD, LLC
1160 NorTll TOwN CENTER DRIVE

SUITE 200
LAS VEGAS, NEvaDa 82144

TELFPHONE: TH2-889-6400

T02-384-6025

FACSIMILE:

19

20

21

22

23

24

25

26

27

28

NRS 41A.009 defines “medical malpractice” as “the failure of a physician, hospital o
employee of a hospital, in rendering services to use the reasonable care, skill or knowledge
ordinarily used under similar circumstances.” The decision to discharge is a medical decision
and clearly falls under the definition of a hospital rendering services as set forth in NRS
41A.009. Thus, Plaintiff’s allegations clearly fall under the requirements of NRS 41A.071.

NAC 449.332, the administrative code that Plaintiff relies on to support his claim,
further demonstrates that the decision to discharge is a medical decision. NAC 449.332 states in
part:

3. A hospital shall, ét the earliest possible stage of hospitalization, identify ¢ach

patient who is likely to suffer adverse health censequences upon discharge if

the patient does not receive adequate discharge planning. The hospital shall

provide for an evaluation of the needs related to discharge planning of each
patient so identified.

NAC 449332 (emphasis added). Thus, the decision to discharge requires medical care providers
to identify whether a patient will need additional health care based upon their diagnosis and
current medical status.

Plaintiff himself also acknowledges that the allegations in this case are medical in nature.|
He specifically alleges that Defendants were “entrusted to provide medical care owed to patients
and a dui‘y to provide adequate medical treatment,,.” Ex Aat para 36. Plaintiff gocs on to state
that “Defendant breached the duty of care by discharging the patient...in violation of discharge
policies and procedures, pursuant to NAC 449.332.” Plaintiff’s entire theory of liability is based
upon the allegation that Spring Mountain breached a duty owed to Plaintiff to provide his sony
with medical treatment by improperly discharging him. |

As a result of the above, it is undisputed that Plaintiff’s Complaint is based solely on

allegations of medical malpractice and each cause of action relies solely on whether the
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HALL PRANGLE & SCHOONVELD, LL.C

1160 NORTH TOWN CENTER DRIVE

SUITE 200
LAS VEGAS, NEVADA 89144

FACSTMILE: 702-384-6025

T702-889-6400

TELEPHONE:

~

11

12

13

14

15
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21
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23

24

25
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27

28

discharge of Sean Szymborski was medically negligent. Therefore, having failed to comply with
NRS 41A.071 by attaching an expert affidavit to the Complaint, Plaintiff’s Complaint must bg
dismissed.

B. Plaintiff’s claim for Punitive Damages fails as Plaintiff has not alleged facts that
warrant punitive damages against an emplover under NRS § 42.007.

As Plaintiff’s causes of action are all based in medical malpractice, any claims for
punitive damages also must be dismissed. However, even if those claims survive, Plaintiff hag
asserted no facts that support a claim for punitive damages against Spring Mountain.

Plaintiffs’ are not entitied to punitive damages against Spring Mountain becausg
Plaintiff’s Complaint merely alleges negligence by the hospital’s employees; yet, it does not
allege any independent wrong-doing or ratification by the hospital itself as is required by law.
NRS § 42.007 governs an award of punitive damages against an employer for the conduct of]
emplovees as follows:

Except as otherwise provided in subsection 2, in an action for the
breach of an obligation in which exemplary or punitive damages
ate sought pursuant to subsection ! of NRS 42.005 from an
employer for the wrongful act of his or her employee, the employer
is not liable for the exemplary or punitive damages unless:

() The employer had advance knowledge that the employece was
unfit for the purposes of the cmployment and employed the
employee with a conscious disregard of the rights or safety of
others;

(b) The employer expressly authorized or ratified the wrongful act
of the employee for which the damages are awarded; or

(¢) The employer is personally guilty of oppression, fraud or
malice, express or implied.

"
it/

1
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HALL PRANGLE & SCHOONVELD, LL.C
1160 NORTH Town CENTER DRIVE

SUITE 260
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-88%-6400Q

FACUSIMILE: 702-384-6025
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28

of law, and must be dismissed.

If the employer is a corporation, the employer is not liable for
exemplary or punitive damages unless the elements of paragraph
(2), (b) or (c) are met by an officer, director or managing agent of
the corporation who was expressly authorized to direct or ratify the
employee’s conduct on behalf of the corporation.

Nev. Rev, Stat. § 42.007(1).
In this case, Plaintiff is requesting punitive damages against a corporation, Spring
Mountain, for the actions of its employees in treating Sean Szymborski’s condition. Whilg
Plaintiff does list Darryl Dubroca in his official capacity in the caption of the Complaint, therd
are no allegations of any wrongdoing on his part or that he was aware or ratified any of thg
alleged acts, In fact, the only mention of Mr. Dubroca in the Complaint is that he is the
CEO/Managing Director of Spring Mountain, Ex, A, at para. 2. Consequently, to succeed in this
request under NRS § 42.007, Plaintiffs must allege and prove one of the following:
* That an officer/director/managing agent of Spring Mountain had advance
knowledge that the employees attending to Sean Szymborski were unfit for thein

employment, but nonetheless were employed with a conscious disregard of the

safety of others;

* That an officer/director/managing agent of Spring Mountain “expressly

authorized or ratified” the negligent treatment of Sean Szymbotski; or

¢ That an officer/director/managing agent of Spring Mountain was himself/herself

guilty of “oppression, fraud or malice.”

Here, there are no such allegations in the Complaint. On the contrary, Plaintiff merely
concludes that the alleged “negligent” treatment by Spring Mountain’s employees warrants

punitive damages. Therefore, Plaintiffs’ claims for punitive damages are insufficient as a matter

Moreover, as set forth above, Plaintiff’s allegations against the hospital staff are for

negligence, which is not a permissible basis for a punitive damage claim. See NRS 42.005
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HALL PRANGLE & SCHOONVELD, LLC
1160 NorTH TowN CENTER DRIVE

SUITE 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-889-6400

TO2-384-6025

FACSIMILE:
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(stating that a plaintiff must, by clear and convincing evidencé, prove “the defendant has been
guilty of oppressions, fraud or malice . . . ” to warrant punitive damages). “A plaintiff is never
entitled to punitive damages as a matter of right.” Dillard Department Stores v. Beckwirh,llls
Nev. 372, 380, 989 P.2d 882, 887 (1999) {(quoting Ramada Inns v. Sharp, 101 Nev. 824, 826,
711 P.2d 1, 2 (1985). “[E]ven unconscionable irresponsibility will not support a punitive
damages award.” Maduike v. Agency Rent-A-Car, 114 Nev. 1, 5-6, 953 P.2d 24, 27
(1998)(quoting First Interstate Bank v. Jafros Auto Body, 106, Nev. 54, 57, 787 P.2d 765, 767
(1990)). The Nevada Supreme Court has further stated that “[s]ince its language plainly requires
evidence that a defendant acted with a culpable state of mind, we conclude that NRS 42,001(1)
denotes conduct that, at a minimum, must exceed mere recklessness or gross negligence.”
Countrywide v. Thitchener, 124 Nev, 725, 743, 192 P.3d 243 (2008).

Thus; notwithstanding Plaintiff’s inability to overcome the employer specific hurdles
under NRS 42.007, Plaintiffs’ allegations of negligent medical treatment are insufficient as a
matter of law to warrant punitive damages. Therefore, Plaintiff’s claim for punitive damages

should be dismissed.,

i
i

i
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HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TOWN CENTER DRIVE

SUITE 200
LAS VEGAS, NEVADA 89144

TELEPHONE: T02-889-64010

FACSIMILE: 702-384-6025
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V.

CONCLUSION

Based upon the foregoing, Spring Mountain respectfully requests this Honorable Court
issue an Order Dismissing, Plaintiffs’ Compliant.
Dated this 22" day of May, 2014.
HALL PRANGLE & SCHOONVELD, LLC

{s/: Kerry J. Dovle, Esq.

Michael Prangle, Esq.

Nevada Bar No. 8619

Kerry J. Doyle, Esq.

Nevada Bar No. 10571

1160 N. Town Center Dr., Ste. 200
Las Vegas, NV 89144

Attorneys for Defendant

Spring Mountain Treatment Center

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD, LLC;
that on the %-day of May, 2014, I served a true and correct copy of the foregoing

DEFENDANT SPRING MOUNTAIN TREATMENT CENTER’S MOTION TO DISMISS

attached hereto in a sealed envelope, via 1.S, Mail, first-class postage pre-paid to the following
parties at their last known address:

Lee E. Szymborski

4605 Black Stallion Avenue
Las Vegas, Nevada 89031
Plaintiff in Proper Person

A

An employee of HALI, PR/@‘GLE & SCHOONVELD, LLC

4821-1809-2059, v. 1
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LEE E. SZYMBORSKI

4605 Black Stallion Ave
N. Las Vegas, NV 89031 FILED
(702) 609-6762 MAY 02 20%

Plamtiff in Proper Person

e AT

DISTRICT COURT
CLARK COUNTY, NEVADA

LEE E. SZYMBORSK], Case No.

Dept No.
Plaintift,

¥s.

SPRING MOUNTAIN TREATMENT CENTER,
DARRYL DUBROCA, in his official capacity,
DOES [- XX, inclusive, and ROE
CORPORATIONS [-XX, inclusive,

EXEMPT FROM ARBITRATION
SUMS IN EXCESS OF $50,000

Defendants.

i e S S L N NI L N L S L N L WL N

COMPLAINT

-COMES NOW, Plaintiff, named above, and for cause of action, alleges as follows:

GENERAL ALLEGATIONS

1. Plaintiff, at all times relevant hereto has been and is now, a resident of the State of
Nevada, County of Clark. Jurisdiction and Venue are appropriate in Clark County, Nevada.

2. Defendant DARRYL DUBROCA is the CEQO/Managing Director of SPRING
MOUNTAIN TREATMENT CENTER.

3. Plaintiff is informed and believes, and on that basis alleges, that Defendants
SPRING MOUNTAIN TREATMENT CENTER is a mental treatment hospital, who admitted
SEAN T. SZYMBORSKI for treatment and discharged him in violation of Nevada Law.

4. The true names and capacities, whether individual, corporate, associate or
otherwise, of the Defendant sued herein as DOES I through XX, inclusive, and ROES I through
XX, inclusive, are unknown to Plaintiff, who is informed, believes and alleges that cach of these
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fictitiously named Defendants is in some way liable to Plaintiff on the causes of action below and
therefore sues these defendants by such fictitious names. Plaintiff believes said fictitious
Defendants assisted, devised, schemed, planned or took part in the actions set forth hereinbelow.
Plaintiff will move to amend this Complaint and insert the true narﬁes and capagcities of
fictitiously named Defendants when the same have been ascertained.

5, Plaintiff is informed and believes, and thereon alleges, that at all times herein
mentioned, each actually and fictitiously names Defendant was the principal, agent, co-venturer,
partner, surety, guarantor, officer, director and/or employee of each co-defendant and in doing the
things herein alleged, was acting within the scope of authority and with the permission of each
co-defendant or took some part in the acts and omissions hereinafter set forth, and by reason
thereof, each of said Defendants is liable to Plaintiff for the relief prayed.

6. That on or about May 14, 2013, at approximately 3:30 p.m., Defendant SPRING
MOUNTAIN TREATMENT CENTER, 7000 W. Spring Mountain Road, Las Vegas, Nevada
89117, due an “UNAUTHORIZED UNSAFE DISCHARGE” of a mentally i1l adult patient, to
wit: SEAN T. SZYMBORSK]I, in violation of NAC 449.332, to the residence of Plaintiff. See
Exhibit “1".

7. That said SEAN T. SZYMBORSKI was provided a taxi ride, released without any
money; without appropriate medication, without the ability to care for himself, and being a
danger to both himself and other.

8. Defendant SPRING MOUNTAIN TREATMENT CENTER was dircoted by
KATHLEEN BUCHANAN to provide a (tuardianship for Defendant SEAN T. SZYMBORSK]I,
and failed to do so.

9. Defendant SPRING MOUNTAIN TREATMENT CENTER Caseworker
“REBECCA” was directed NOT to release SEAN T. SZYMBORSKI to the residence of
Plaintiff, however he was transported by taxi directly to the home of Plaintiff, where he smashed
windows, walls, doors, furniture, and completely destroyed the interior of the residence, before
going missing for three weeks. (A missing persons report was filed by NLVPD.)
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10. An investigation by the Division of Public and Behavioral Health substantiated that
Defendant SPRING MOUNTAIN TREATMENT CENTER was in violation of NAC 449,332,
Discharge Planning, based upon evidence by interview of staff, record review and document
review,

1. Tt was determined that the facility failed to assure the patient was discharged to a safe
environment due to the following issues in this matter: _

a. Patient was admitted to the facility on 5/3/13, and discharged on 5/14/13 with
diagnoses including psychosis not otherwise specified and spice abuse.

b. On 5/13/13 at 1 p.m. the Nursing Progress Note documented the patient had much
trepidation about going back to the father’s home. The patient was restless when talking about
the father,

¢. On 5/15/13 at 2:0 p.m. the Masters of Art (MA) met with the patient to confirm the
address of the apartment. The MA documented the patient was vague about the address. The
patient needed to stop by the fathér’s home to pick up patient’s debit card prior to going to the
new apartment,

d. Review of the Social Services Discharge Note revealed the patient would live in an
apartment upon discharge. There was no documented evidence of an address for the apartment.
There was no documented evidence the Case Manager confirmed the patient had made
arrangements to live in the apartment.

e. The Patient Continuing Care Plan, dated 5/14/13 identified the parties was to go to
father’s home first then on to an address in North Las Vegas, Nevada.

f. The Acute Physician Discharge Progress Note on 5/14/13 at 8:50 am. documented the
patient did not want to return to the patient’s father’s home due to 'ongoing conflict, The note
documented the patient participated in treatment planning to find housing.

g- The Risk Manager investigated a telephone complaint from the patient’s father. The

Administrative Review documented placement to the apartment was not verified.
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h. On 7/9/13 at 8:49 a.m. the Risk Manager confirmed the MA did not follow up on
verifying the identified apartment.

i On7/9/13 a1 11:20 a.m., Licensed Social Worker (LSW) indicated multiple telephone
messages were left by the patient’s father. The father would state the patient could return to the
home; the next telephone message from the father would demand the patient not be discharged to
the father’s home, The LSW acknowledged she did not speak directly with the patient’s father.
The LSW stated due to the large number of patients on the LSW’s caseload, the LSW had to
delegate telephone calls and discharge planning to the MA.

J- The LSW indicated when a patient identified their own placement, the LSW would try
to obtain as much information as possible regarding the address and name of the apartment. If
unable to verify placement, the physician would be notified prior to discharge from the facility.

k. The Acute Physician Discharge Progress Note, on 5/14/13 at 8:50 a.m. documented
the patient did not want to return to his father’s home due to ongoing conflict. The note
documented the patient participated in treatment planning to find housing.

12. An evaluation of the needs of a patient relating to discharge planning must include,
without limitation, consideration of:

a. The needs of the patient for postoperative services and the availability of those
services.

b. The capacity of the patient for self-care; and

¢. The possibility of returning the patient to a previous care setting or making
another appropriate placement of the patient after discharge.

13. 'Defendant SPRING MOUNTAIN TREATMENT CENTER is in violation of NAC
449.394, Psychiatric Services, which requires that a hospital shall develop and carry out policies
and procedures for the provision of psychiatric treatment and behavioral management services
that are consistent with NRS 449.765 to 449.786, inclusive, to ensure that the treatment and
services are safely and appropriately used. The hospital shall ensure that the policies and
procedures protect the safety and rights of the parties - and the public at large.
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14. That Defendant SPRING MOUNTAIN TREATMENT CENTER has failed to met
these statutes and regulations, for the reasons set forth above.

15. That due to the failure to meet these responsibilities, SEAN T. SZYMBORSKI, was
driven by taxi to the home of Plaintiff, and dropped off, at the expense of the Defendant SPRING
MOUNTAIN TREATMENT CENTER, where he proceeded to cause significant property
damage to Plaintiff’s residence, and £0 missing.

16. That when SEAN T. SZYMBORSKI was located, he had sustained wounds from a
self inflicted injuries with a sharp object, using weapons obtained at the home of his mother; and
not at the home of his father.

17. The patient care plan, dated 5/14/13 indicated that safety concerns, including
weapous, in the patient’s home were non-applicable and verified by the patient’s father. There
was no documented evidence the paticnt’s father was contacted for verification. Furthermore,
Defendant SPRING MOUNTAIN TREATMENT CENTER indicated they assisted in obtaining a
home for SEAN T. SZYMBORSKI, therefore, even confirming no weapons in father’s home was
not reasonable to consider this non-applicable.

18. In violation of the stated statutes, it was determined that the LSW did not follow up
on identifying what weapons and if the patient had access to weapons prior to discharge. (8.0
Securing Weapons...Social Services staff initiates attempts to secure the weapons, obtaining
permission and contacting any person that may be able to located and secure items... Weapons are
not considered secured until verification has been received that the task is completed...”)

19. Due to the inactions of Defendant SPRING MOUNTAIN TREATMENT CENTER,
SEAN T. SZYMBORSKI was convicted of criminal charges related to the property destruction at
the home of Plaintiff, rather than recetving treatment for his known mental illness.

20. Defendant SPRING MOUNTAIN TREATMENT CENTER acted in reckless
disregard of SEAN T. SZYMBORSKI’s psychiatric condition in pre-paying for a taxi to dump
him at an verified location [Plaintiff’s residence], without notice to occupants, without money,

and without the ability to provide care for himself due to long standing mental illness.
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21. The failures of Defendant SPRING MOUNTAIN TREATMENT CENTER to deliver
the statutory mandated care to patients in their custody and control resulted in systematic
disregard of the serious psychological and medical conditions and resulted in adverse
consequences, which predictably flow from such failures, and caused damages to patients and
others, who became victims of such disregard.

22. Defendant SPRING MOUNTAIN TREATMENT CENTER is a for profit
corporation, whose estimated annual revenue is in excess of TWO BILLION DOLLARS
(32,000,000,000).

FIRST CI.AIM FOR RELIEF
(NEGLIGENCE)

23. Plaintiff realleges and incorporates by reference alt of the previous allegations of
this Complaint at this point as if set forth fully herein.

24, Nevadarecognizes negligence claims, where a Plaintiff establishes: (1) the
existence of a duty of care (2) breach of that duty; (3) legal causation; and (4) damages.

25.  Defendants, in the exercise of reasonable care had a duty to know, or should have
known, that they are required to comply with NAC 449,332, regarding DISCHARGE PLAN of
Patients; and with NRS 449.765 to 449.786.

26.  Defendants breached their duty by failing to carefully investigate, monitor and/or
oversee discharge activities at SPRING MOUNTAIN TREATMENT CENTER, including but
not limited to, the development, implementation, and supervision of discharge policies and
practices,

27. That Defendants regligently and/or carelessly, permitted the dumping of SEAN T,
SZYMBORSKI, by taxi to the home of Plaintiff, without notice to Plaintiff, in violation of their
own internal policies; NAC 449.332; and NRS 449,865 to 449.786.

28. Defendants knew or should have known that patients, including SEAN T,
SZYMBORSKI are members of the class of patients that could foresecably suffer injury to
themselves, and/or inflict injury on others, as a result of Defendants’ failure to exercise
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reasonable care in the discharge of their statutorily imposed duties, and/or common-law duties of
care.

29. As a direct and proximate result of the negligence and carelessness of Defendants,
Plaintiff has suffered extreme emotional and mental distress, further issues and conflict in the
family unit, in addition to approximately $20,000 in physical damage to the residence, including
smashed windows, which required immediate action to secure assets in the residence, and other
damages the full extent of which shall be provided through discovery.

30. As a direct and proximate result of Defendants’ acts or omissions, Plaintiff has
suffered punitive, general and special damages,

SECOND CLAIM FOR RELIEF

(Professional Negligence)

(Negligent act or omission to act by a provider of health care in rendering of professional
services, which act or omission is the proximate cause of a personal injury or wrongful death,
NRS 41A.015)

31.  Plaintiff realleges and Incorporates by reference all of the previous allegations of
this Complaint at this point as if set forth fully herein.

32, Defendants in the capacity of a for profit hospital providing medical care to the
public, government agencies overseeing the hospital’s operations, licensed social workers,
registered nurses, psychiatrists, and the hospital administrator owed Plaintiff a duty to employ
medical staff adequately trained in the care and treatment of patients consistent with the degree
of skill and learning possessed by competent medical personnel practicing in the United States of
America under the same or similar circumstances; and a duty to comply with Nevada statutes,
including NRS 41A.015,

33. Defendants breached its duty of care by failing to function as a patient advocate by
providing proper care to the patients at the time of discharge, and specifically causing physical,
mental and emotional pain and suffering to the patient; as well as physical, mental and emotional

pain and suffering to the public at large, and specifically in this matter, to the Plaintiff,
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THIRD CLAIM FOR RELIEF

(Malpractice, Gross Negligence, Negligence Per Se)

34, Plaintiff realleges and incorporates by reference all of the previdus allegations of
this Complaint at this point as if set forth fully herein,

35, “Malpractice” in the practice of social work means conduct which falls below the
standard of care required of a licensee under circumstances which proximately causes damage,
“Gross Negligence™ in the practice of social work means conduct which represents an extreme
departure from the standard required of a licensee under the circumstances and which
proximately caused damage. NAC 641B.225, pursuant fo 42 C.F.R.§ 482.61, Defendants had a
duty to properly discharge patients in compliance with NAC 449.332, relating to discharge
planning,

36. That Defendants including JOHN DOE 1 in the capacity of Licensed Social Worker

(LSW) is entrusted to provide medical care owed to patients and a duty to provide adequate

' medical treatment, to protect the patient and the public at large. Said Defendant breached the

duty of care by discharging the patient, paying for a taxi only to Plaintiff’s address (although the
patient asked to pick up a debit card, then be transported to another residence), in violation of
discharge policies and procedures, pursuant to NAC 449332, Asa proximate result of the
negligence of Defendants, the patient and public at large are subject to physical, mental and
emotional pain, in addition to financial loss, such as Plaintiff has sustained.

37. The conduct of Defendants was in wanton, extreme and total disregard of the legal
and statutory obligations to patients and the public at large, and counstitutes gross, reckless,
oppressive and/or outrageous disregard for the consequences of their actions. Asa proximate
result of the negligence of Defendants, Plaintiff has suffered physical, mental and emotional pain,

in addition to financial damages.
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FOURTH CLAIM FOR RELJEF

(Negligent Hiring, Supervision and Training)
38.  Plaintiff realleges and incorporates by reference all of the previous allegations of
this Complaint at this point as if set forth fully herein.

39. At the times mentioned herein, Defendants knew, or in the exercise of reasonable
care should have known, that the provisions of medical care and treatment was of such a nature
that, if it was ot properly given, it was likely to injure the persons to whom it was given,
Defendants owed a duty to its patients, and the community at large, to hire, train, and/or
supervise competent medical and staff personnel, including supervisors, and LSW, to provide
care and treatment to its patients,

40. Defendants breached that duty of care by failing to adequately provide competent
employees, in the performance of the job, as it appears dumping patients is an ongoing problem.

41, At all times herein mentioned, Defendants established and/or followed, unsafe
medical practices, including “dumping” patients without complying with discharge instructions.

42. As aresult of the lack of medical care and treatment provided by Defendant,
Defendants breached their duty to Plaintiff and the members of the class by failing to protect
them from foreseeable harm, resulting in a lack of mental health treatment for Plaintiff and the
public at large.

43. As a direct and proximate result of the negligence and carelessness of Defendants,
Plamtiff has been injured financially, as well as mentally and emotionally in this matter.

44. Defendants conduct demonstrated a conscious disregard of known accepted
procedures, protocols, care and treatment, all with the knowledge or utter disregard that such
conduet could or would expose Plaintiff to harm as set forth herein. |

45. Defendants conduct was willful, reckless, malicious, and in total disregard to the
health and safety of not only the patient, but the public at large, thereby justifying an award of

punitive damages.
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46. As a direct and proximate result of the conduct of Defendants, Plaintiff has suffered
mental and emotional pain and suffering, in addition to financial loss.

WHEREFORE, Plaintiff prays judgement as follows:

L. For a temporary restraining order and/or preliminary injunction and permanent
injunction enjoining and restraining Defendants from continuing or repeating the unlawful
polices, practices and conduct complained of herein;

2. For declaratory judgment against Defendants’ policies, practices and conduct as
alleged herein in violation of patient rights, and the safety of the public at large;

3. For compensatory damages according to proof;

4. For punitive damages in consideration of the annual income in excess of
$2,000,000,000.

5. For emotional distress caused by the violations herein.

6. For costs of suit, including attorney fees, and other costs.

7. For such other and further relief as the Court may deem appropriate.

DATED this day of
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BRIAN SANDOVAL
Goverhor

MICHAEL J. WILLDEN
Director

RICHARD WHITLEY, MS
Administrator

TRACEY D. GREEN, MD
State Health Officer

Oneaun FacilitiesLab Services
727 Fairview Dr, Suite &
Carson City, Nevada 89701
{775) 6841030
Fax: (775)684-1073

X Heaitn FadilitiesiLab Services
4220 8. Maryland Pyrkway
Suite 810, Bullding D
tas Vegas, NV 89119
(702} 486-6515
Fax; (702 } 486-8520

Crsdistion Costrol
4150 Technology Way
Suite 300
Carson Clly, Nevada 89706
(775) BB7-7550
Fax: (775) 687-7552

Hrasiation Control
2080 E. Flamingo
Suita 319
Las Vegas, Nevada 89119
(702) 486-5280
Fax: (702) 486-5024

L chitd Care Licersing
727 Fairyiew Dr, Suite £
Carson City, Nevada BS701
(775) 684-4463
Fax: (T75) 6B4-4464

Clcnikt Care Licansing
4180 3. Pacos, Ste 150
Las Yagas, Nevada 89121
(702} 426-7918
Fax: (702) 486-6660

Olehil care ticansing
1016 Ruby Vista, Sle 101
Lika, Nevada B8801
(775} 7531237
Fax (775) 753-1336

STATE GF NEVADA
DEPARTMENT OF HEALTH AND HUMAN SERVICES

HEALTH DIVISION

May 22, 2013

Lee Szymborski

4605 Black Stallion Avenue
North Las Vegas, NV 89032

RE:  Complaint # NV00035655

Dear Mr. Szymborski,

Thank you for alerting us about your dissatisfaction with Spring  Mountain
Treatment Center. We understand your concerns about admission, transfer and
discharge, quality of care-responsible party not notified of patients change in
condition, patient not assessed after change in condition, patient's medications
improperly administered.

Our team of investigators will review your specific concerns, and evaluate the
facility’s actions, to determine if the facility is in compliance with state and/or
federal regulations. Please refer to the enclosed fact sheet that describes the
mvestigation process.

We will inform you of the investigation results, and send you a copy of the reporjc. If
you want to know the status of your complaint, please call the team supervisor,

Rosemary Palladino-Marcus, HFI III, and refer to the complaint number listed
above,

Please know that the Nevada State Health Division takes all complaints very
seriously. By reporting your concerns, you play an important role in promoting the
safety of health care recipients and umproving the quality of care and services that
facilities provide. We thank you.

Sincerely,

hna Thacker, AAI/Complaint Intake Coordinator

¢c:  Rosemary Palladino-Marcus, Health Facilities Inspector I11

Encl: 1 Page Complaint Process Fact Sheet

Public Health Working for a Safer and Healthier Nevada
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AND FLAN OF CORRECTION
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FORM APPROVED

(X1} PROVIDER/SUPPLIERICLEA
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{X2) MULTIPLE CONSTRUCTION
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B.WING

(X3) DATE SURVEY
COMPLETED

07/09/2013

NAME QF PROVIDER OR SUPPLIER

SPRING MOUNTAIN TREATMENT CENTER

STREET ADDRESS, GITY, STATE, ZIP CODE
7000 WEST SPRING MOUNTAIN ROAD
LAS VEGAS, NV 89117

4 1o
PREFIX
TAG

SUMMARY STATEMENT OF DEFICIENCIES
(EACH DEFICIENCY MUST BE PRECEDED BY FULL
REGULATORY OR LSC IDENTIFYING INFORMATION)

D
PREFIX
TAG

{EACH CORRECTIVE ACTION SHOULD BE
CROSS-REFERENCED TO THE APPROPRIATE DATE

FROVIDER'S PLAN OF CORRECTION xs)

DEFICIENCY)

$ 000 Initial Comments

This Statement of Deficiencies was generated as
a result of & complaint investigation initiated on
6/25(13, and finalized in your facility on 7/9/13, in
acsardance with Nevada Administrative Code,
Chapter 449, Hospital.

The census at the time of the investigation was
63. Five discharged medical records were
reviewed,

Complaint #NVOB035655 was substantiated with
deficiencles cited. (See Tags 50146, SD153 and
S0602)

The findings and conclusions of any investigation
by the Health Division shall not be construad as
prohibiting any criminal or civil investigations,
actions or other claims for relief that may be
available to any party under applicable federal,
state or local laws.

3 1461 NAC 449,332 Discharge Planning
=D

4. An evaluation of the needs of 3 patient relating
to discharge planning must include, without
limitation, consideratior of:

{a} The needs of the patient for postoperative
services and the availability of those services;

{b} The capactty of the patient for self-care; and
{c) The possibility of retuming the patient io 2
previous care setting or making another
appropriate placement of the patient after
‘disgharge,

This Regulation is not met as evidenced by:
Based on inierview, record review and document
review, the facility failed $o assure the patient was
discharged to a safe environment for 1 of 5
sampied patients (Patient #1).

5000

5146

¥ deficiencies are tited, an approved plan of cortection must be returned within 10 days aiter receipt of this statement of deficienties,
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SPRING MOUNTAIN TREATMENT CENTER

5 146 Continyed From page 1 51486

Findings include:

Patient #1

| Patient #1 was admitied to the facility on 5/3/13
| and discharged on 5/14/13 with diagnoses
including psychosis not otherwise specified and
spice abuse.

On 5/13/13 at 1:00 PM, the Nursing Pragress
Note documented the patient had much
trepidation about geing back to the father's home.,
The patient was restiess when talking about the
father,

On 5/14/13 at 2:30 PM, the Masters of Art {MA)
docurnented the MA met with the patient to
confirm the address of the apartment. The MA
documented the patient was vague about the
address. The patient needed to stop by the
father's home to pick up the patient's debit card
prior to going to the new apartment.

Review of the Soclal Services Discharge Nota
revealed the patient would Yive ih an apartment
upon discharge. There was no documented
evidence of an address for the apartment. There
was no documented evidence the Case Manager
cenfirmed the patient had made arrangements to
live in the apartment,

Patient Continuing Care Plan, dated 5/14/13,
identified the patient was to go to the father's
home first then on to an addrass in North Las
Vegas.

The Acute Physician Discharge Progress Note,
oh §/14/13 at 8:50 AM, documented the patient
did not want to return to the palient's fathers
home due {6 on-going conflict, The note

If deficlenches are cited, an approved plan of comerlion Must be retumas within 10 days afier receipt of this stetement of deficiencies.
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planning to find housing,

The Risk Manager investigated a telephona
: complaint from the patient's father, The

| the apartment was not verified,
On 7/9/13 at 8:49 AM, the Risk Manager

confirmed the MA, did not follow up on verifyin
the identified apartment.

The next telephone messaga from the father

LSW explained due to the large number of

to the MA.

much information as possible regarding the

would be notified prior to dischargs from the
! facility.

Continuing Care Plan Discharge Planning,
Interdisciplinary Policy #PC.067, revised 4/13
documented:

documented the patient participated in treatment

Administrative Review documented placement to

On 7/9/13 at 41:20 AM, Licensed Social Worker
(LSW) #2 explained multiple telephons messages
were laft by the patient's father. The father would
state the patient could return to the father's hame.

would demand the patierit not bie discharged to

| the father's home, The LSW acknowledged she
did not speak directly with the patient's father.

| The LSW explained during the first meeting with
the patient, the patient expressed a willingness to
retum to the father's home and would work on
finding an apartment from the father's home. The

patient's on the LSW's case load, the LSW had to
delegate telephone calis and discharge planning
The LSW explained when a patient identified thair

own placement, the LSW would try to obtain as

address and name of the apartrment. if the LSW
was unable o verify placement, the physician

g

]
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TAG

SUMMARY STATEMENT OF DEFICIENCIES
(EACH DEFICIENCY MUST BE PREGEDED BY FULL
REGULATORY OR LSC IDENTIFYING INFORMATION,)

D

PREFIX
TAG

PROVIDER'S PLAN OF CORRECTION
{EAGH CORRECTIVE ACTION SHOULD BE
CROSS-REFERENCED TO THE APPROPRIATE
DEFCIENCY)

(X5}
COMPLETE
CATE

5146

S50

S 163

Continued From pags 3

Procedure:

"...4.0 In developing the continuing care plan, the
following is evaluated by the Case Manager.... 4.4
Housing needs and/or placement issues;,..4.8
Personal support systems...”

"...5.0 Continuing care plans are communicated

to the patient and family/guardian, as appropriate,
and documented In the medical record.. 5.2

Where and with whom the patient will live

following dischargs...”

"...8.0 The Social Services Discharge Note is
completed for every patient at the time of
discharge. This note includes, but Is not iimited
to: 6:1 Living arrangements...”

Severity: 2 Scope: 1

Complaint #NV00035655

NAC 449.332 Discharge Planning

11. The patient, members of the family of the
patient and any other parson Involved in caring
for the patient must be provided with such
informatien as is necessary to prepare them for
the post-hospital care of the patient,

This Regulation is not met as evidenced by:
Based on interview, record review and document
review, the facility failed to notify 2 of 5 sampled
patients families prior to discharge (Patient #1
and #5).

5146

£ 153

If deficiencies ars cited, an approved pien of conrestion must ba returned withitt 10 days after recaipt of this statement of defitiencigs,
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410 SUMMASY STATEMENT OF DEFICIENGIES D PROVIDER'S PLAN OF CORRECTIO!
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TAG REGULATORY OR LSC IDENTIFYING INFORMATION) 186 CROSS-REFERENCED TO THE APPROPRIATE
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S153| Continued From page 4 5153

Findings include:
Patient #1

Patient #1 was admitted to the facility on 5/3/13
and discharged on 5/14/13 with diagnoses
including psychosis not otherwise specified and
spice abuse,

On 5/10/13 at 9:00 AM, the LSW #2 documented
the case manager received a volee mail from the
patient's father saying the patlent was not to
retum to his horme. The LSW documented the
case manager would assist the patient with
aftemative placement.

On 5/10/13 at 11:15 AM, the MA documented the
patient's father wanted the patient to retum to his
home, but not to be discharged "today".

There was no further documented evidence the
patient's father was contacted to confirm
discharge to the patient's father's home.

On 5M14/13 at 2:30 PM, the MA documented the
MA met with the patient. The patient requestad
the father's telephong number and told the father
of being discharged and a taxi would transport
the patient to the father's home.

The Risk Manager invesiigated a telephone
complaint from the patient's father. The
Administrative Review documented the discharge
was hot coordinated with the famity,
Documentation with the father on the day of
discharge was not documented.

On 7/9/13 at 9:50 AM, the Risk Manager
 acknowledged the facility should have atranged
{ for the taxi driver to wait at the patient's father's

if deficiencies are cited, an approved plan of comection must be returned within 10 duys afier raceipt of this statement of deficiendles,

STATE FORM
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STATEMENT CF DEFICIENCIES {X1) PROVIDER/SUPPLIER/GLIA
AND PLAN OF CORRECTION IDENTIFIGATICON NUMBER:

NVS3268H0S1

(X2) MULTIPLE CONSTRUCTION (X3) DATE SURVEY
A. BUILDING:

B. WING

COMPLETED

07/09/2013

SPRING MOUNTAIN TREATMENT CENTER

NAME CF PRCVIDER OR SUPPLIER STREET ADDRESS, CITY, STATE, ZIP CODE

7000 WEST SPRING MOUNTAIN ROAD
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(X4} 1D ‘ SUMMARY STATEMENT OF DEFICIENCIES
PREFIX {EAGH DEFICIENCY $UST BE PRECEDED BY FULL
TAG REGULATORY OR LSC IDENTIFYING INFORMATION)

Iv]
PREFIX
TAG

PROVIDER'S PLAN OF CORRECTION ).
(EAEH CORRECTIVE ACTION SHOULD BE COMPLETE

CROSS-REFERENCED TQ THE AFPROPRIATE DATE
DEFICIENCY)

S 153| Continued From page 5

house untii the patient retrelved the deblt card,
then drive the patlent to the new apartment.

On 7/9/13 at 11:34 AM, LSW #2 explained the
family member should be contacted prior to the
patient’s discharge 1o assura the family was
airight with the patient retuming home. The LSW
acknowledged the patient's father should have
been.contacted by the facility staff prior to the
patient being discharged.

Four additional discharged medical records wers
reviewed,

Patient #5

Patient #5 was admitted ta the faciity on 6/4/13
and discharged on 6/18/13, with a diagnosis of
major depressive disarder,

There was no documented evidence the social
worker/Case Manager natified the family of the
patient’s discharge. There was no documented
evidence the family was educated on the patient's
medications and follow up care nsaded. There
was no family contact from the sacial
worker/Case Manager after 6/6/43,

Continuing Care Plan Discharge Planning,
interdisciplinary Policy #PC.087, revised 4/1 3,
documented:

Procedure;
"...4.0 In developing the continuing care plan, the
followlng Is evaluated by the Cass Manager...4.5

Personal support systerns...”

".--8.0 Continuing care plans are communicated
ta the patient and family/guardian, as appropriaie,

5163

¥ deficlencies are cited, an approved Fan of comecticn must be returmed within 10 days after receipt of this statement of defitiencies,
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$5=D

3. A hospltal shalt develop and cany out policies
and procedures for the provision of psychiatric
treatment and behavioral management services
that are consistent with NRS 449,765 to 449,788,
inclusive, to ensure that the treatment and
services are safely and appropriately used. The
hospital shall ensure that the policies and
procedures protect the safety and rights of the
patient.

This Regulation is not met as evidenced by:
Based on interview, record review and document
review, the fagility failed to identify what weapons
ware at Patient #1's mother's home and if the
patient would have access to the WEeapons.

Findings include:;
Patient #1

Patient #1 was admitted to the facllity on 5/3/13
and dischargad on 5/14/13 with diagnoses '
including psychosis not otherwise specified and
spice ashuse,

On 6/3/13 at 12:00 PM, the Comprehensive
Assessment Tool documented patient had
multipie scab areas on his legs. The
Comprehensive Assessmeant Tool documented
the patient's father stated the patient's wounds
were self inflicted with a sharp object.

FORM APPRCOVED
Division of Public and Behavioral Heal!h_
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4 1D SUMMARY STATEMENT OF DEFIGIENCIES © FROVIDER'S PLAN OF CORRECTION x8)
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TAG REGULATORY OR LSC IDENTIFYING INFORMATION) TAG CROSSREFERENCED TO THE APPROPRIATE
DEFICIENCY) .
§153 ! Continued From page & $153
and documented in the medical record...”
Severity: 2 Scope: 1
‘{ Complaint #NV00035655
S 804 NAC 449,394 Psychistric Services S 602
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On 5/8/13 at 2:42 PM, LSW #1 documentad
weapons were at the patient's mothers home, but
nat at the patient's fathers home, The LSW did
not identify what weapons were at the patient's
mothers home. There was no documented
evidence the patient's mother was contacted to
verify where the weapons were located.

Fatient Continuing Care Plan, dated 5/14/1 3,
identified safsty concems, including weapons in
the patient's home were non-applicable and
verified by the patient's father. There was no
documented svidence the patient's father was
centacted for verlfication,

On 5/14/13 at 2:30 PM, the MA documented the
patient asked the-MA if the taxi wouid be able to
take the patient to the mother's house after the
patient went to the father's house. The MA
documented the patient would have to pay for any

i taxi after being dropped off at the father's house.

On 7/9/13 at 8:40 AM, the Risk Manager
confirmed the LSW did not follow up on
idertifylng what weapons and if the patient had
access to the weapons prior fo discharge,

Continuing Care Plan Discharge Planning,
interdisciplinary Pelicy #PC.087, revised 4/13,
documented:

"8.0 Securing Weapons...Social Services staff
inffiates attempts to secure the weapons,
obtaining pemission and caontacting any person
that may be able {6 lotate and secure the
items...Weapons are not considered secured until
verification has been received that the task is
completed...”

STATE FORM
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CLERK OF THE COURT

ASTA

IN THE EIGHTH JUDICIAL DISTRICT COQURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK
LEE E. SZYMBORSKI,

Case No: A-14-700178-C
Plaintiff{(s), Dept No: XXXI

VS,

SPRING MOUNTAIN TREATMENT CENTER;
DARRYL DUBROCA,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s): Lee E. Szymborski
2. Judge: Joanna Kishner
3. Appcllant(s): Lee E. Szymborski

Counsel;

Lee E. Szymborski
4605 Black Stallion Ave.
N. Las Vegas, NV 89031

4. Respondent {(s): Spring Mountain Treatment Center; Darryl Dubroca

Counscl:

Michael Prangle, Esq.
1160 N. Town Center Dr., Ste. 200
Las Vegas, NV 89144
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10.

11.

12.

Appcllant(s)'s Attorncy Licensed in Nevada: N/A

Permission Granted: N/A
Respondent(s)’s Attorney Licensed in Nevada: Yes

Pormission Granted: N/A
Appellant Represented by Appointed Counsel In District Court; No

Appcllant Represented by Appointed Counscl On Appeal: N/A

Appellant Granted Leave to Proceed in Forma Pauperis**; Yes, May 20, 2014
**[xpives [ vear from date filed

Appellant Filed Application to Proceed in Forma Pauperis: N/A

Date Commenced in District Court; May 2, 2014

Brict Description of the Naturc of the Action: NEGLIGENCE - Mcdical/Dental
Type of Judgment or Order Being Appealed: Judgment

Previous Appeal: No

Supreme Court Docket Number(s): N/A

Child Custody or Visitation: N/A

. Possibility of Settlement: Unknown

Dated This 28 day of August 2014,
Steven D. Grierson, Clerk of the Court

s ‘::J%

Teodora Jones, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512
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6 (E-rmatl A
Plaintiff/ Defendant, In Proper Person
7
8
EIGHTH JUDICIAL DISTRICT COURT
? ) CLARK COUNTY, NEVADA
10 = \ao e
o POYS X
1 | ﬂi‘gzﬁ 1 CaseNo.: ﬂ [Y =700 /78-
~ Dept. No.:
12 Plaintiff(s), XXX/
T
13 Vs. Moy wve v Wesrment (e ver
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16
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19 aHeopanE  MoTiod \c:- L\S D2,
(Inser Title of Mmian)
. e Cpnbsh
21 (Check one box Plaintiff/ Defendant, (insert your name) iy NS
- _ , appearing in proper person, “gubmits this
3 motion based upon the following Memorandum of Points and Authorities; the pleadings and
24 papers on file in this case; the attached exhibits hereto, if any; and the argument allowed by the
Court at the time of hearing.
25 1
y DATED: __ Q6 2014
27 ~
_ i
28 _ 7\./ (Signaiure)
© 2011 Clark County Civil Law Page 1 of 5 . Revited San3EOLT)
Self-Help Center
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A
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DATED: 9//’6 20/Y.

1 i (Signaiure)
Plaintift/ De ant, In per Person
12
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RICHARD WHITLEY, MS

BRIAM SANDOVAL Administrator

rovernar

TRACEY D. GREEN, MD

MICHAEL J. WILLDEN Chigf Medical Officer

Lirector
DIVISION OF PURLIC AND BEHAVIORAL IIEALTH
727 Fairview Dr.,, Suitc E, Carson City, NV 89701
Telephone: 775-684-1030, Fax: 775-684-1073
www . health.nv.gov
CERTIFIED MAIL# 5171 8690 0935 0037 8520 44

September 12, 2014

Lee Szymbaorski
4605 Black Stallion Ave.
North Las Vegas, NV 89031

Re: Complaint Number NV00035685
Dear Mr. Szymborski,

This letter will follow your telephone conversation with Donna McCafferty, Health Program Manger III,
conducted on 8/28/14. This leiter, along with the associated Statement of Deficiencies (SOD) enclosad, arc
evidence Complaint Number NV00035685 against Spring Mountain Treatment Center was substantiated. The
investigalor substantiated the allegation the facility failed to ensure a resident was discharged to a safe
environment. The investigator substantiated the allcgation the facility failed to notify a patient’s family member
prior to their discharge. The investigator substantiated the allegation the facility failed to identify potential
weapons, and access to weapons upon discharge. The enclosed SOD provides additional specific information
regarding the substantiated allegations.

During the investigation, the State Inspector interviewed patients/residents, reviewed their records, interviewed
staff, and made observations while the facility or agency was in operation. The facility's or agency's actions were

cvaluated using applicable state and/or federal rules and regulations to determine if they were in compliance.

Based on the completed investigation, it was concluded that the facility or agency was not in compliance with
rules andfor regulations.

Thank you for reporting your concerns.

Pubilic Health: Working for a Safer and Healthier Nevada
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A, BUILDING:

B. WING
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07/08/2013

SPRING MOUNTAIN TREATMENT CENTER

MAME OF PROVIDER OR SUPPLIER STREETADDRESS, CITY, STATE, ZIP CODE,
7000 WEST SPRING MOLINTAIN ROAD
LAS VEGAS, NV agi17

D) ID SUNBARY STATEMENT OF DEFICIENCIES
PREFIX {EACH DEFICIENCY MUST BE PRECEDED BY FULL
TAG REGUIATORY OR LEC IDENTIFYING INFORBATION)

D PROVIDER'S PLAN OF CORRECTION

06}
PREFIX {EACH CORRECTIYE ACTION SHOLILD BE COMPLETE
TAQ CROBS-REFERENCED TO THE APPROPRIATE DATE

DEFICIENEY)

S 000] [nittal Comments

This Statement of Deficiencles was generated as
a msult of a complaint investigation inltated on
£/25/13, and finalized in your facility on 7/8/13, in
aceordance with Nevada Administrative Cade,
Chapter 449, Hospital.

Tha census at the time of the investigation was
B3, Five discharged medical records ware
reviewed.

Complaint #MV00035655 was substantated with
geficlencles ciied. (See Tags S0146, 30153 and
S0602)

The findings 2nd conclusions of any invastigation
by the Heatlth Divislon shall not be consfrued as
prohibiting any criminal or civl] investigations,
actions or othar claims for relief that may be
available to any party under applicable federal,
state or local laws.

5 146] NAC 449,332 Discharge Planning
S5=D
4, An evaluation of the nesds of a patient relating
to discharge planning must [nclude, without
limitation, conslderation of:

(a) The needs of the patlent for postoperative
gervices and the availability of those services;

{b) The capacity of the patisnt for self-care; and
{2} The possibiity of retuming the patientte a
previous care setting or making another
appropriate placemant of the patlent after
discharge, i

This Regulaticn is not met as evidenced by:
Based on Interdew, record review and dacument
review, the facillly falied to assure the patlent was
discharged to a safe envireniment for 1 of 5
sampled patients (Patient #1)

S 000

8 146

f deficiencien ers citad, an appresmd plan of corecton must be retumed within 10 days after receim, of this statement of defidensies.
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FORM APPROVED

Findings includs:
Patient #1

Palient #1 was admitted to the facility on 5/3/13
and discharged on 5/14/13 with diagnoses
Including psychosis not otherwise specified and
spice abuse.

On 5/13/M13 at 1:00 PM, the Nursing Progress
MNaote documented the patient had much
trepidation about going back to the fathers home.
The patient was restless when talking about the
father,

On 5/14/13 at 2:30 PM, the Masters of Arl (MA)
documented the MA met with the patient (o
confirm the address of tha apartment. The MA
documented the patiant was vague abaut the
address. Tha patient needed to stop by the
father's home to pick up the patient's debit card
prior to going to the new apartment.

Review of the Social Services Discharge Note
revealed the patient would live in an apartment
uponh discharge. There was no documenled
evidence of an address for the apartment. There
was no documented evidence the Case Manager
confirmed the patient had made arrangements to
five in the apartment.

Patient Confinuing Care Plan, dated 5/14713,
identified the patient was to go to the father's
home first then on to an address in Norh Las
Vegas.

The Acute Physician Discharge Prograss Note,
on 5/14/13 at B8:50 AM, documented the patient
did not want ta relurn to tha patient's fathers
home due to on-going conflict. The note

STATEMENT QF DEFICIENCIES (X1} PROVIDER/SUPPLEER/CLIA (X2) MLLTIPLE CONSTRLICTION (X3) DATE SLIRVEY
AND PLAN OF CORRECTION IZENTIFICATIGN HUMBER: . COMPLETED
A, BUILDING:
NVS32E8HOS1 B. WING 07/09/2013
HAME OF PROAIDER OR SUPPLLER STREET ACDRESS, CITY. STATE, ZIP CODE
) 7000 WEST SPRING MOUNTAIN ROAD
SPRING MOUNTAIN TREATMENT CENTER
LAS VEGAS, NV gan1T
(X4) 1D SUMMARY STATEMENT OF DEFICIENGIES D PROVIDER'S PLAN OF CORRECTION )
PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFLX {EACH CORRECTIVE ACTION SHOULD BE COMPLETE
TAG REGULATIHY OR LSC [PENTIFYING INFORMATION) TAG CROSS-REFEREMCED TO THE APPROPRIATE DATE
DEFICIENCY)
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documented tha patient participated in treatment
plarnning to find housing.

The Risk Manager investigated a telephone
complaint frem the patient's father. The
Administrative Review documented placement to
the apartment was not veriflizd,

Cn 7/9/13 at §:495 AM, the Risk Manager
confirmed the MA did not fellow up on verifying
the identified apartment.

On 7/9/13 at 11:20 AM, Licensed Social Worker
{LSW) #2 explained muitiple telephone messages
were left by the patient’s father. The father would
state the patient could retum to the father's home,
The next telephone messags from the father
waolld demand the patient nat be discharged to
tha fathar's home. The LSW acknowledged she
did not speak directly with the patient's father.
The LSW axplainad during the first meating with
the patient, the patient expressed a willingness to
return to the father's home end would wark on
finding an apartment from the father's home. The
LSW explained due to the large number of
patient's on the LEW's case Ioad, the LSW had to
delegate telephone calls and discharge planning
1o the MA,

The LSW explained when a patient identified their
own ptacement, the LSW would try to ebtain as
much information as possible regarding the
address and name of the apartrment. I the LSW
was unable io werify placement, the physician
wollld be notified prior te discharge from the
facility,

Zontinuing Care Plan Discharge Planning,
Interdisciplinary Policy #FC.067, revisad 4/13,
documented:

If daficiencias ara cited, an approved plan of comection must ba retumned within 10 days after recespt of this staternent of deficiencias.
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Procedure;

.10 In developing the continulng care plan, the
following Is evaluated by the Case Manager:... 4.4
Houslng needs and'or placement [ssues;...4.8
Personal support systema..,"

"...5.0 Continuing care plans are communicated
to the patient and family/guardian, as approprate,
and documented in the medical recerd...5.2
Where and with whom the patlent will live
following discharge...”

"...8.0 The Social Services Discharge Note is
completed for evary patient at the me of
discharge. This note Includes, but [s not Hmited
fo: 8.1 Living arrangements...”

Severity: 2 Scopa: 1

Camplaint ZNV0ODD35655

NAC 449.332 Discharge Planning

11. The patlent, mermbers of the family of the
patient and any athar parson invakved in caring
for the patlent must be provided with such
information as Is necessary to prepare them for
the post-hospital care of the pafient.

This Regulation s not met-as evidenced by:
Based on Interview, record review and document
review, the facility failed to notify 2 of 5 sampiad
patlents famllles prfer to dischange (Patient #1
and #5).

5146
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Findings include:
Patient #1

Patient #1 was admitted to the facility on 5/3/13
and discharged on 5/14/13 with diagnoses
including psychosis net atherwise specified and
spice abuse.

On 5/10/13 at 9:00 AM, the LSW #2 documented
the case manager received a voice mail from the
patient's falher saying the patient was not to
return to his home, The LSW documeanted the
case manager would assist the patlent with
alternative placement.

On SH0M3 al 11:18 AM, the MA documented the
patient's father wanted the patient to return to his
home, but not to be discharged “taday".

There was no further documented avidence the
patient's father was contacted to confim
discharge to the patient's father's home,

Qn §/14/13 at 2:30 PM, the MA decumented the
WA met wilh the patient. The patient requested
the father's telephone number ard told the father
of being discharged and a taxi would fransport
the patient 1o the father's home,

The Risk Manager investigated a lelephone
complaint from the patient's father, The
Administrative Raview documented the discharge
was not coordinated with the family.
Documentation with the father on the day of
discharge was not dogemented.

On 7/9/13 at 9:50 AM, the Risk Manager
acknowledged the fadility should have arranged
for tha taxi driver to wait at the patient's father’s
If deficiencies are cited, an approved plan of cormection mus1 ba returned within 10 days after receipt of this statement of deficlencles.
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Contlnued From page 5

house until the patlant retreived the debit card,
then drive the paffant ta the new apartment.

On /813 at 11:34 AM, LSW #7 axplalned the
family member should be contacted pror to the
patlent’s discharge to assure tha famlly was
aldghl with the patlent retuming home. The LW
acknowledged the patlent's father should have
been contacted by the Tacility staft prior to the
pationt belng discharged.

Four additional discharged medica! records were
reviewad.

Patient #5

Patiant #5 was admifted to the faclity on 6/4/13
and dischargad on Bf18/13, with & diagnosis of
major depressive disorder,

Thers was no documented evidence the social
worker/Case Manager notifled the family of the
patfent's discharge. There was no documented
evidance the family was educated on the patient's
medlcations and follow up care neaded. There
was no family contact from the social
workerfCasa Manager after 6/6/13.

Continulng Care Plan Discharge Planning,
interdisciplinary Pollcy #PC.067, revised 4/13,
documented:

Procedure:

*...4.G In developing the continulng care plan, the
following is evaluated by the Casa Manager...4.8
Personal support systems...”

*...5.0 Continulng care plans are communicated
to the patlent and family/guardian, as appropriste,

5152
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and documented in the medical record., "
Saventy: 2 Scope: 1
Complaint #NV00035655
S 602} NAC 449,394 Psychiatric Services S0z
S8=p

3. A haspital shall develop and camy out policies
and procedures for the prevision of psychiatric
treatment and behavigral management services
that are consistent with NRS 449,765 to 449,780,
inclusive, to ensure that the treatment and
services are safely and appropriately used, The
hospital shall ensure that the pelicies and
procedures protect the safety and rights of the
palient.

This Regulation is not met as avidanced by:
Based on interview, recard review and dacument
review, the facility failed to identify what weapans
wers at Patient #1's mother's home and if the
patient wauld have access to the weapons.

Findings include:
Patient #1

Patient #1 was admitted to the facility on 5/3/13
and discharged on 514/13 with diagnoses
including psychaosis not otherwise specified and
spice abuse.

On 5/3/13 at 12:00 PM, the Comprehensive
Asszessment Tool documented patient had
muttipie scab areas on his legs. The
Comprehensive Assessment Tool documented
the patient's father stated the patient's wounds
were self inflicted with a sharp object.

If daficencies are cited, an eppraved plan of correction muet be retumad within 10 days after receipt of this siatement of deficiancies.
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On 5/8/13 at 2:42 PM, LSW #1 documented
weapons were at the patient's mathers home, but
nat at the patient's fathers home, The LSW did
not Identily what weapons were at the pallent's
mothars home. There was no documented
evidence the patient's mother was contacted to
verify where the weapons were lucated.

Patlent Continulng Care Plan, dated 5/14/13,
Identfled safety concerns, including weapons in
the patient's home were non-applicable and
verified by the patlent's father. Thare was no
documented evidence the patlent's father was
contacted for vetification.

On 5/14/13 at 2:30 PM, the MA documented the
patient asked the-MA if the taxi wauld be abla to
{ake tho patlent to the mother's house after the
patient went to the father's house. The MA
documented the patient would have to pay for any
taxd after belng dropped off at tha father's house.

On 7/9/13 at 8:49 AM, the Risk Manager
confirmed the LSW did not follow up an
identifying what weapons and If the patlent had
access to the weapons prier ta dlgcharge.

Continuing Care Plan Discharge Flanning,
Interdisciplinary Pollcy #PC.067, revised 413,
documented:

"8.0 Securing Wespons...Soclal Services stalf
infitales altempts to secure the weapons,
ohtzainling permission and contactlng any persan
that may be able to locate and sacure the

items._.. Weapons are not considerad secured until
veriflcation has been received that the task is
completed...”

i deficlencles are cited, an approved plen of comection muat be retumed within 10 days efler repeipt of thia slatement of dafidandlas,
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1} ORDR

2 DISTRICT COURT
CLARK COUNTY, NEVADA

LEE SZYMBORSKI; Case No.: A-14-700%éieCically Filed
3 Q8/23/2014 02:04:52 PM
. PLAINTIFF(S), Dept. No.: XXXI .
7 VS. % i-W

CLERK OF THE COURT
8|| SPRING MOUNTAINT TREATMENT

CENTER, et &/,

DEFENDANT(S).

B

11

12|| ORDER DENYING PLAINTIFF'S MOTION FOR RECONSIDERATION, OR IN
THE ALTERNATIVE. MOTION TO SET ASIDE

13
This matter came on for hearing on September 19, 2014, hefore

15| Department XXXI's Chamber's Calendar on Plaintiff's Motion far

16|| Reconsideration, or in the Alternative, Motion to Set Aside. Having reviewed the
17| papers, pleadings, documents and file, oral arguments of counsel at the June 24,
2014, hearing on the underlying motion, the supplemental pleading and all

applicable statues and case law, the Court finds as follows:

20
" FINDINGS OF FACT
- 1. On May 2, 2014, Plaintiff filed his Complaint alleging negligence,
|| professional negligence, malpractice, gross negligence, negligence per se and
=
E < Elj negligent hiring, supervision and training against Spring Mountain Treatment
= o X
§ ': %5 Center and Darryl Dubroca, in his official capacity as CEO/Managing Director of
nr ol
w % Spring Mountain Treatment Center. Attached to the Complaint was a letter from
N\ &
X~
28

JOANMA 5. KISHNER
LISTRIT JUDGL

DEPARTMENT XXX1 1

LAS VEGAS NEVADA §#155
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JOANNA 5. KISHNER
DISTRICT NINGE
DEPABTMENT XXXI
LAS VEGAS, MIIVADA 49153

the State of Nevada, Department of Health and Human Services, Heaith Division,
which included a “complaint process fact sheet.” That letter was signed by Johna
Thacker, AAll/ Complaint Intake Coordinator. The letter and “fact sheet” were
not signed by a medical expert compliant with NEV. REvV. STAT. § 41A.071

2. The Complaint, however did not have an affidavit of a medical
expert pursuant to Nev. REv. STAT. § 41A.071.

3. The Complaint alleges that Defendants were negligent in providing
treatment to patient Sean Szymborski. Specifically, Plaintiff alieges, inter alia,
that the improper discharge of the patient resulted in $20,000 in damage to
Plaintiff's residence. The Complaint further alleges a failure to provide necessary
medical and psychiatric care for the patient resulted in damage to Plaintiff.

4. On May 22, 2014, Defendant Spring Mountain Treatment Center
filed a Motion to Dismiss Complaint based on the failure to attach an affidavit in
compliance with NEv. Rev. STAT. § 41A.071. Defendant Darryl Dubroca joined in
that motion on May 29, 2014.

5. Plaintiff filed an Oppaosition to the motion on June 13, 2014, There
was no certificate of service attached.

6. The parties appeared for oral argument on the motion on June 24,
2Q1 4, before the Honorable Senior Judge T. Joseph Boqaventure. At the
hearing, counse! for Defendants indicated he had never been served with the
opposition, but had no objection to the Court considering the opposition and
proceeding with oral argument. The Court found that the Motion to Dismiss was

meritarious, and granted the motion. That ruling was reduced to writing in an
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DISTRICT RIDGE
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Order signed on July 21, 2014, and filed by Defendants on Juily 23, 2014. The
notice of entry of that Order was filed on July 30, 2014.

7. On August 7, 2014, Piaintiff filed the instant Motion for
Reconsideration, or in the Alternative, to Set Aside. Although the motion did not
include a certificate service, an Opposition was filed by both Defendants on
August 25, 2014,

8. Also on August 25, 2014, Plaintiff filed a Notice of Appeal to the

Nevada Supreme Court of the Order on the Motion to Dismiss.

CONCLUSIONS OF LAW

1. In the instant case, on August 25, 2014, Plaintiff filed a Notice of
Appeal regarding the Court's ruling, Granting Defendants’ Mction to Dismiss.
Thus, prior to determining the propriety of the instant Motion for Reconsideration,
the Court needs to determine whether it has jurisdiction to hear the Motion given
the purported appeal. Pursuant to Mack-Manley v. Manley, 122 Nev. 849, 855,
138 P.3d 525, 528-30 (2008), a properly filed notice of appeal vests jurisdiction in
the Supreme Court, and the district court is divested of jurisdiction to consider
any issues that are pending before Supreme Court on appeal. Mack-Manley v.
Manley states:

This court has consistently explained that "a timely notice of appeal

divests the district court of jurisdiction to act and vests jurisdiction in

this court” and that the point at which jurisdiction is transferred from

the district court to this court must be clearly defined. Although,

when an appeal is perfected, the district court is divested of

jurisdiction to revisit issues that are pending before this court, the
district court retains jurisdiction to enter orders on matters that are

226



I collateral to and independent from the appealed order, i.e., matters
that in no way affect the appeal's merits.

2
3 122 Nev. 849, 855, 138 P.3d 525, 529-30 (20086).
4 Additionally, the Nevada Supreme Court in Foster v. Dingwall, 126 Nev.

5|| Adv. Op. 5, 228 P.3d 453, 455 (2010} set forth that during pendency of appeal,
6{| the district court in considering a motion for relief from order or judgment
71| challenged on apgeal fetains jurisdiction to direct briefing on the motion, hold a
g|| hearing regarding the mction, and enter an order denying the motion, but lacks
g|| jurisdiction to enter an order granting such a motion. See also Nev. R. Civ. P.
10l 80(b)(2). Pursuant to applicable precedent, the Court finds it has jurisdiction to
11| determine the pending Motion for Reconsideration.

2. As noted herein, a Court has the inherent autharity to reconsider its
prior orders. Trail v. Faretto, 91 Nev. 401, 403, 536 P.2d 1026, 1027 {1975).
Pursuant to Masonry & Tile Contractors Ass'n of S. Nevada v. Jolley, Uirga &
Wirth, Ltd., 113 Nev. 737, 941 P.2d 486 (1997), the trial court may reconsider a
previously decided issue if substantially different evidence is subsequently
introduced, or if the prior decision is clearly erroneous.

3. Within the Eighth Judicial District Court, when a party seeks
reconsideration of a Court's previous order, not only must the party comply with
the Nevada Rules of Civil Procedure, the party must also comply with EDCR

20

’l 2.24(b). EDCR 2.24(b) requires “[a] party seeking reconsideration of a ruling of

" the court, other than any order which may be addressed by motion pursuant to

)3 N.R.C.P. 50(b), 52(b), 59 or 60, must file a motion for such relief within 10 days
2 after service of written notice of the order or judgment].]” EDCR 2.24(b).

4.  Pursuant to EDCR 2.24(b), Plaintiff's Motion for Reconsideration
25
was timely filed.
26

27

28

JOANNA 5. KISHNER
DISTRICT IUDGE

DEPARTMENT XXX1 4

LAS VEQAS NEVADA 89135
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5. In evaluating a Motion for Reconsideration, the Court engages in a
two-step process. First, the Court determines in accordance with N.R.C.P.
60(b)'s provisions if there is “mistake, inadvertence, surprise or excusable
neglect.]” If the first step is met, then the Court reviews the evidence to
determine if a different result should occur. In Nevada, "{o]nly in very rare
instances in which new issues of fact or law are raised supporting a ruling
contrary to the ruling already reached should a motion for rehearing be granted.”
Masonry & Tile Contractors Ass'n of S. Nevada v. Jolley, Urga & Wirth, L#d., 113
Nev. 737, 741, 941 P.2d 486, 489 (1997) {citing Moore v. City of Las Vegas, 92
Nev. 402, 405, 551 P.2d 244, 246 (1976)).

8. Here, Plaintiff has not provided any new facts or evidence and has
not shown that the prior decision was clearly erroneous, nor is there any showing
of any mistake, inadvertence, surprise, or excusable neglect. Instead, the Motion
for Reconsideration points to the attachments to the Complaint to attempt to
assert that he was compliant with NEv. REv. STAT. § 41A.071. His attempt to
show compliance, however fails. NEv. REv. STAT. § 41A.071 specifically requires
that when there is a claim for medical malpractice such as in the instant case, an
affidavit from a medical expert must be attached to the Complaint. Plaintiff failed
to attach any affidavit compliant with the statute. Specifically, the purported '
docurments from the Department of Health and Human Services, Health Division
which were attached to the Complaint do not meet the affidavit requirement.
Indeed, the Court previously held that the documents provided by Plaintiff are
clearly not compliant with the statute.
| Y. In the present case, although Plaintiff failed to submit new law or
facts, making the motion procedurally deficient, the Court still evaluated its pnor‘}

decision to determine whether the Motion to Dismiss was properly granted. After
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a full review, the Court finds that the Motion to Dismiss was properly granted as
set forth in further detail below.

8. NEev. REv. STAT. § 41A.009 defines medical malpractice as “the
failure of a physician, hospital, or employee of a hospital, in rendering services,
to use the reasonable care, skill or knowledge ordinarily used under similar
circumstances.”

9. Nev. REv. STAT. § 41A.071 provides, in part that “If an action for
medical malpractice...is filed in the district court, the district court shaff dismiss
the action, without prejudice, if the action is filed without an affidavit, supporting
the allegations contained in the action, submitted by a medical expert who
practices or has practiced in an area that is substantially similar to the type of
practice engaged in at the time of the alleged malpractice.” (emphasis added)

10. Itis clear that the allegations in the Complaint all fall under the
definition of medical malpractice as defined by statute. The Complaint alleges
failures on the behalf of physicians, a hospital and employees of a hospital in
treating a patient which resulted in harm to Plaintiff. Nowhera in the statute is
medical malpractice defined in such a way that the harms resulting must be felt
only by the patient in order to be considered malpractice. As such, although
Plaintiff was not a patient, the damages sought still fall under the definition of
medical malpractice.

11.  There is also nothing in the record to suggest even minimal
compliance with NEv. REv. STAT. § 41A.071. The only document attached to the
Complaint was a letter from a Complaint Intake Coordinator for the Department
of Health. The letter does not claim to support any of the allegations in the
Complaint nor does its author claim to be a medical expert of any kind. In

opposition to the Motion to Dismiss, Plaintiff argued only that the claims were
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ordinary negligence, and did not claim that a conforming affidavit was ever
attached to the Complaint.

12.  As the Court finds that its previous Order was legally sound and in
accordance with applicable statutes and caselaw, the instant Motion for
Reconsideration, or in the Alternative, to Set Aside, is appropriately DENIED.

13.  Furthermore, although leave to amend the Compiaint was not
requested, it would not be approgriate as noncompliance with Nev. Rev, STAT. §
41A.071 renders a complaint void ab initio, and no subsequent amendments can
cure the defect. Washoe Medical Center v. Second Judicial District Court, 122

Nev. 1298, 148 P.3d 790 {2006).

ORDER
Based upon the foregoing, It is hereby ORDERED, ADJUDGED, AND
DECREED, that Plaintiff's Motion for Reconsideration, or in the Alternative, to Set

Aside, is DENIED as set forth herain.

Dated this 19™ day of September, 2014.

[t ol ek

ANNA S. KISHNER
DISTRICT CCURT JUDGE
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CERTIFICATE OF SERVICE

| hereby cartify that on or about the date filed, a copy of this Order was
provided to all ccunsel, and/or parties listed below via one, or more, of the
following manners: via email, via facsimile, via US mail, via Electronic Service if
the Attorney/Party has signed up for Electronic Service, and/or a copy of this
Order was placed in the attorney’s file located at the Regional Justice Center:

LEE SZYMBORSKI
4605 E BLACK STALLION AVE
MORTH LAS VEGAS, NV 83031

KERRY DOYLE
HALL PRANGLE & SCHOONVELD, LLC

JUDICIAL EXKECUTIVE ASSISTANT
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A-14-700178-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Malpractice - Medical/Dental COURT MINUTES June 24, 2014
A-14-700178-C Lee Szymborski, Plaintiff(s)
VS,

Spring Mountain Treatment Center, Defendant(s)

June 24, 2014 9:30 AM All Pending Motions
HEARD BY: Bonaventure, Joseph T. COURTROOM: RJC Courtroom 12B
COURT CLERK: Sandra Harrell

RECORDER: Rachelle Hamilton

REPORTER:
PARTIES
PRESENT: Doyle, Kerry J. Attorney
Szymborski, Lee E Plaintiff
JOURNAL ENTRIES

- DEFENDANT SPRING MOUNTAIN TREATMENT CENTER'S MOTION TO DISMISS...DARRYL
DUBROCA'S JOINDER TO SPRING MOUNTAIN TREATMENT CENTER'S MOTION TO DISMISS

Mr. Doyle states he was not served with opposition, happened to notice opposition online late
yvesterday. Court noted to Mr. Szymborski documents must be properly served. Mr. Doyle argued
medical malpractice claim, no affidavit. Mr. Szymborski argued this is an action of negligence, has
nothing to do with medical malpractice. Further arguments by Mr. Szymborski. Court stated its
findings and ORDERED, Defendant Spring Mountain Treatment Center's Motion to Dismiss and the
Joinder thereto are GRANTED; both Spring Mountain Treatment Center and Darryl Dubroca are
Dismissed. Mr. Dovyle to prepare the order, circulating to Plaintiff. Matter SET for Status Check
regarding receipt of proposed order.

7/11/14 STATUS CHECK: ORDER (CHAMBERS)

PRINT DATE:; 12/15/2014 Page 1 of 2 Minutes Date:  June 24, 2014
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A-14-700178-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Malpractice - Medical/Dental COURT MINUTES September 19, 2014
A-14-700178-C Lee Szymborski, Plaintitf(s)
vS.

Spring Mountain Treatment Center, Defendant(s)

September 19, 2014  3:00 AM Motion For
Reconsideration
HEARD BY: Kishner, JoannaS. COURTROOM:

COURT CLERK: Shelly Landwehr
RECORDER:
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Court NOTED a Decision and Order has been filed, denying the motion.

PRINT DATE; 12/15/2014 Page 2 of 2 Minutes Date:  June 24, 2014
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Certification of Copy and
Transmittal of Record

State of Nevada ss
County of Clark } .

Pursuant to the Supreme Court order dated December 8, 2014, I, Steven D. Grierson, the Clerk of the
Court of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the
foregoing is a true, full and correct copy of the complete trial court record for the case referenced below.
The record comprises one volume with pages numbered 1 through 233.

LEE E. SZYMBORSKI,
Plaintiff(s), Case No: A700178

Dept. No: XXXI
VS.

SPRING MOUNTAIN TREATMENT
CENTER,

Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 15 day of December 2014.

Steven D. Grierson, Clerk of the Court

&obmg Fudermer

Barbara J. Gutzmer, Deputy Clerk




