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8831 lV. Sahara
L,as Vegas, Nevada 891 l7
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Á t to r n ey 7''o r P I a inti¡f

DISTRICT COI]RT

CLARK COUNTI|, NEVÂÐÄ

--o0o--

CASB NO.:
DI]PTNO.:

CLERK OF THE COURT

A-13-680935-c
JA CYNTA McCLENDON,

Plaintifl;

l9

2CI

2I

't',

23
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26
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28

XXX
1¡S,

DIANE COLLII{S andRICHARD COLLiNS;
ROI] CTORPORAI]ONS I through X, inciusive;
utd DOES I through X, inclusir.'e,

ÇQMF-I{AINT

Plaintiff JA C1}ìTA MCCLËNDON (I'laintiff), by and through her undersignecl counsel,

ROGER M. CRAM, F'SQ., of CRAM !'ALDEZ RRICMAN & NELSON, anc! for her action against

Defendants, conrplains and alleges as I'oliows:

Ip-s.iî.Tl{rc.êr¡-qNo-r-rRE-.paRT.I&S

l. At all times meniionerl and re levant he.rein Plaintiff was and is a rcsident of Clark County,

Nevada.

2' ltlaintilï is informed aud believes, and t]ereon alleges, that, at all times relevant horeiu,

Defendanls ÐlANIi COI.,L[N'S and IIICI.IARD COI.LINS (l)efen,Sants), were, and arq rcsidents of

Clark County, Nevoda.

3. 'fhe true namEs of ÞOES I through X, their citízenship und capacities, whether inelividual,

corporatg associate, partnetship or oÈhenvise, are unkno\ryn to Plaíntitt rvho thereJi¡re sues tbe
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Defendanls by such fictitíous nà¡nes. Pluintillf is informetl antl believes, ancl therefirre alleges, ihat

each of the Defendaltlt, designated as DOES i through X, are, or Jnay be, legally resporrsible fbr the

events referred to in this action, ancl caused damages to FlaintÍff, as herein allegecl, ancl lllaintiffwill

ask leave of this Court trr amcnd the Complaint to insert the tnle nåtnes ancl capaciiles of such

Defendants, when the san¡e have been ascertaiued, and to join them iu this action. together with the

proper charges antl aìlegations.

' 4. ÐOËS I tlrrough V andlor IìOË Corporations XI through XV are Defendauts and/or

ernployers of named andlor unnatned Defendanls whn rnay be liable ín negligence gener¿lly, or

pursuant to N.lì. S. 4 I , I 3 0, which states;

fe]xcept_ as other'ise provìdcd in N.R,s. 41 .745, whcncver euy porson
shall sulfer personal irrjury by wrorrgful act, neglect or tlef'autt oliarìother,
the pcrson causing thc injury is liable to thc person injurcd for danagcs;
and where the person causiug the injury is empioyed by ancther p"troñ oi
corporation responsible for her contluct, that persori 6r corpoiation so
responsibie is liable to the persrrn injured for damages.

5. DOES VI through X may be immediate farrily ¡nemlrers of Def*ndants, who rnay be

liable for f)efenrlants' negligence, pursuaot to NRs "11.440, r.hich states:

ollner shall be joint!-v and severa.lly liable rvith her or her wife,
husbanrJ, son, daughter, tbther, mother, lrrother, sister, or other
immediate member of the firmily for any tlamages proximaiely
resulting fro¡n such negligence or willful rnisconduct, and sucir
negligent or rvillful ¡nisconducr shall be imputed to the orvner of the
motor vehicle for all purFosiìs crf civil damages.

tI.

Ç-ENFìRAI,..A-I¿rSli-ATLSlLl

6. Plai¡titïhereby repeats, and realle ges, Paragraphs 1 througlr 5 of this Complairrt as though

fuliy set forth herein,
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IV,

$_¡.i.ÇJti!tì._Ç-Lå¡M_taR.LtE:Í-.[Eg
(Negligeuce Per Se Ägainst DEÍ'Uf{ÐitN'I'S)

11. Plaintiif hereby repeats, and realleges, Paragraphs I through 20 ol'th¡s Compiaini as

though fully set fbrth herein,

22' Plaintiff is informed, atrd belicves, and thereu¡rcur alleges that Ðefenclants operated a

motor vehicle in a mantter which violates Slate of Nevada, County of Clark, and Citv of Las Vegas

sittutes, lalvs, anrJ ordinances, including, but not lirniied to, failure to use chre care in the operaticrn of

her vehiclp and her failure to avoiel the collision with ptaintiff.

23. Plaintiff is withilr ùhe r:lass of persons intended to be profected by lhe statr¡tes, iaws, and

orditrances of -Jre State of Nevada, County of Clark, ald Cìir-"- of Las Vegas, which lvere tiolated by

I)elendants.

24.'I'he injurics suttèred by PlaintilTwere of the type against which the statutes, lalvs, antl

orilinances of the stale of Nevada, counly of clark. an<t city of l.,as vegas rvere intended to protect.

25' That, as a direct, and proximate, result of the negligence of Defendants, Plaintil.T

sustainerl servere bodily tlauma, all or some of which may be permanent and disabling in nature. all to

her gene.ral atrd compensator-v rJarnage, !n sn arnount in excess of $10,000.00. In addition, plaintiff

'n'as reqnired to incr¡r €xpe¡rses for medic,al carc, trcatment and exponses incidental thereto, all to her

delrintertl, in an a¡nount unk'norvn at thìs ti¡ne, and ma.u- he required ill the futu¡e to incur expenses firr

medical care and treatm,itnt, inch.rcling srrgery, physicians, nL¡rscs, physical therapists, hospitalization,

x'ra,v-$, medieine ancl general rnedic¿l care in an Bmöunt not yet ascertained, and in this regarci

Plaintiff prays leave of the CÌourt to iuse¡t all said clamages herein when the same have been fully

ascertained oÍ provetì at the tilnc oftrial herein.

26' As a direct, and proximate, result of the negligence of Defer¡dants, Plaintiff has

endured pain ancl suffering, worry, anxicty, emotional distress, loss of enjoyment of lifq au<i will

continue to endure said losses tbr an indefìnìfe period ol'time irr the firture, ín an arnount in excess of

Page 5 of6

3



I

2

-t

4

6

7

I
9

10
'ã.

f;Qrr
4 ^'Ìtu;iÐZãl rz
d8 üiì
4ÈÍ. tt

õ $j! 
'oêd 13:

fl iF r<
NEil
3{$ rc
-< gg
å 

=Ëì 17
E lË"ri

ÍF18()
r9

20

2L

22

¿3

¿+

ts

26

"r.1

28

$10,0{10'00, aud in this regard Plaintiff prays leave of the Court to i¡sert all saii! clamages herein rvhen

the sanle have been fuily ascertainerl or prùven at the tirne of trial herein,

2.7.ThaL as a fì¡rtber tlircct, and proximafe, ren'ult trf the aforesaid negligence of l)efendants,

Plaintiff has incurred aclditjonal dalnages, srrch as lost income, loss of earning uapar:ir¡o, a¡:cj otlier

incidental damages in a su¡n to be determined at the tin:c oftrial.

18' It h¡s been ¡recessary f'or Plaintìff {o retain the sçrvicys of counscl to represerrt her interests

in the above-cntitlpd maltíir, and thaî hc shoulcl be awarcied rcasonable attorney's fees and costs.

.P'BåYNR'ET¡-B -B EI"I.E.E

W herefhre. Plaintiff prays f'or reliel and .iudgrnent as against l)efendants. and each of i.hsm, as

foliorvs:

I' Ceneral and special darnages in excess of $10,000,00, according to proof at trial;

2. Pre-judgrnent ancl post-juilgment interest, as allt¡wcd by lavr,;

3. Cosis of suit and rttorney fèes; and,

4. þ'or such othcr a¡d tïrthet rclie f as the court rna¡' deem ap¡-rropritrte.

DATEI) ttr;s ?Tt"$rtay of Apríl ?013.

ÜIÙ\M VALDEZ tsITIGMAN & NËLSON

By;
CRAM. F,SQ.

Nçv¿<la Bar No. 0S6612
8831 W. Sahara
Las Vegas, Nevada 891 17
'l'elephone (702) ?55-0700
,4 tt a mey lor P I ain t if.f
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REQT
Leonard f. Root, Esq.
Nevada BarNo.: 002460
P.0. Box 73054
Las Vegas, NV 89170.9998
Telephone No; (702) 597-tsss
Fax No: (702)736-t449
Attorney - Arbit¡ator

fA Cyntr McClendon,

Plaintifr,

DISTRICTCOURT

CI,ARKCOUNTY, NEVADA

Diane Collins and Rlchard
Colltns; ROE Corporaüons
I thougÌ¡t)Ç inclusive; and does
I thoughtX indusive,

l
)
)
)
)
)
)
)
)
)
)
l
)

cAsE N0. A-12-680935.C
DEPT NO. )OO(

ARBITRATION
ADR# t3-7744

Defendants.

Arbitfeti9n Sward

StatPrnent oftrocus:

Thls is your ryprca¡ rear-ending where tl¡e defendanr conceded liabilþ Thisaccident occurred on May tS,lon.-" 
- '" '

Issuel

^ 
ffendtled to in overa-ll.dalages for this basicaly

" 
f.cr thar the praintiffaen¡eJãver cating rr,i;--''

I

5



Medical Specials:

alleges thatthese two (z) gaps in reatment are not consistentwith someone who
has sustained an injury and is in sígnificant pain. The plaintiffstated in her
deposidon and in her brief that she had to gò see her fatlrer in Wsconsin and could

the plalntlffcould have
gree with the
I calculate that medical

specials robled $9,706.00 not the $12500.00 as the plaÍndffhas calculated.

Concluslon:

rorâr 8:;il,ffi.'l'-
total

Dated this LLday of February 2014.

I
Arbitrator

6
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CEBTIETCATF Of' MA ILING

I hereby certtfu that on tbe !L day of February,20L4l mailed a copy of the

foregoing ArbitratÍon Awa¡d in a sealed envelope addressed to the following

counsels of record, and to plaintiff and that postâge thereon was fully prepaid:

Adam E. Brigman, Esq.

Cram, Valdea Brigman & Nelson

8831 W. Sahara Avenue

Las Vegas, NV 89117

Attorney for Plaintlff

Fax: (702)ZSS-2L59

Daniel Aquirto t 66 .

McCormick, Barstow, Sheppard, Wayte & Carruth, LLP

8337 West Sunset Road, Suite #350

Las Vegas, NV 89113

Attorney for Defendants

Fax: [702J 949-1101

f. Roog Esg.

I
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ORDR
PATRICKN. CHAPTN, ESQ.
Nevada BarNo. 0M946
PatrickN. Chapin, Ltd.
129 Cæsia Way
Henderson, Nevada 8901 4
(702)433-72es
Judge Pro Tempore

JA CYNTA MoCLENDON,

Plaintifi,

v.

DISTRICTCOTJRT

CLARK COUNTY, NEVADA

I

CaseNo. A-13-680935-C
Dept. No. XIO(
STPNo. 13-174/

Trial Date: August 22,ZOl4
Trial Time: 8:00 a-m.

)
)
)
)
)
)
)
)
)
)
)
)

To: ADAM E. BRIGMAN, Ese., CRAM VALDEZBRIGMAII a NELsoN,
Attomey for plaintiff; and

To: Byron F.L. Brownq Esq,, Buckley King, Attorney for Defendants.

The parties met for the NSTR g conference on May l3,2ol4,with the Judge pro

Tempore (Court) herein. Present via teleconference were Adam E. Brigman, Esq. with the

law firm of Cram Valdez Brigman & Nelson on behalf of Plaintiff, and Byron F.L. Browne,

Esq. with the law firm of BuckleyKing on behalf ofDefendants.

The parties attempted setttement during the conference but reached an impasse. The

court urged the parties to continue in their attempts at settlement.

IT IS HEREBY ORDERED tlnt discovery shall be completed on orbefore Wednesday,

July3Q 2014.

IT IS FURTHER ORDERED that the parties may each serve ten (10) interrogatories, ten

(10) requests for production of documents and ten (10) requesüs for admissions on any other

party,

I

o
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IT IS FI'TRTHER ORDERED that the Defendant rese¡'ves¡ the right to take the deposition

of Plaintiffs treating physicians. Plaintiffdoes not require any depositions to be taken.

IT IS FURTHER ORDERED that the Joint Pre-Trial Memorandum witl¡ Joinr

Evidentiary Book, consistent with NSTR Rules 9 and 18, are due in the law oflices of the

Court by a date no later than Thursda¡ August 7r2014. Counsel for Defendant has agreed

to prepare the initial Joint Evidentiary Book.

IT IS FURTHER ORDERED that Motions in Limine are due in the law offices of the

Court by a date no later than Friday, August l,2ll4.
IT IS FLJRTHER ORDERED that Oppositions to Motions in Limine are due in the law

offices of the Court by a date no later than F.riday, August g,Z0l4.

IT IS FURTHER ORDERED the Pre-Trial Conference, pumuant to NSTR 10, will
take place on Vl¡ednesday, August l3r20l4 at the hour of 9:00 a.m. Counsel for the parties

must personally appe¿r for the Pre-Trial Conference at the law offices of the Court, 129

Cassia Way, Henderson, NV 89014.

IT IS FURTHER ORDERED that, per the agreement of both counsel, six jurors will
be impaneled for the short trial.

IT IS FURTHER ORDERED that the bench trial is scheduled for Frida¡ August 22,

2014 beginning at thehour of 8:00 a.m. at the Regional Justice Center located at 200 Lewis

Avenue, Las Vegas,l.IV 89155.

DATED this 14ù day of May, 20 14.

PATRICK N. CHAPIN, LTD.

N. ESQ.
Nevada BarNo. 004946
129 CassiaWay
Henderson, Nevada 890 I 4
Iudge Pro Tempore
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CERTIFICATE OF SERVICE

I hereby certiff that on the 14ú day of May,20l4,I served a copy of the foregoing

DIscovERY scHEDt LrNc ORDER AND TRrAL NorIcE by depositing a true and

correct copy with the United States Postal Service, first-class postage prçaid, addressed as 
i

follows:

Adam E. Brigman, Esq.
Cram Valdez Brigman & Nelson
8831 West Sahara Avenue
Las Vegas, ¡n/ 891 17
Attorney for Plaintiff

Byron F.L. Browne, Esq.
Buckley King
l0l9l Park Run Drive #l l0
Las Vegas, l.IV 89145
Attorney for Defendant

,4n Employee of Chapin, Esq.
Judge Pro Tempore
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BYRON F. BROWNE, ESQ.
Nevada BarNo.9769
BUCKLEY KING, LPA
l0l9l Park Run Drive, Suire I l0
Las Vegas, Nevada 89145
7 O2-7 27 -293 O / F : 7 02-24U 59 00

LINS

7

I
9

l0

ll
l2

l3

t4

t5

r6

t7

l8

r9

20

2l

22

23

24

25

26

DISTRICT COURT

CLARKCOUNTY, NEVADA

JACYNTA MoCLENDON,

Plaintiff,
-vs- Case No.: A-13-680935

DIANE COLLINS, et al.,

Defendants.

DEFENDANT. DIANE COLLINS" DESIGNATION OF' EXPERT WITNESSES

COMES now Defendant, DIAN COLLINS, by and through her counsel, Byron Browne,

Esq. of the law offices of Buckley King LPA and hereby submits her Designation of Expert

Witnesses.

l. Eugene L. Appel, M.D.
8008 Frost Street 1f400
San Diego, CA92123

(a) Dr. Appel is a board certified surgery. Dr. Appel is expected to testifo with respect

to his evaluation of Plaint¡fq JACYNTA MoCELNDON's medical records and render opinions

regarding Plaintiffs alleged injuries and the reasonable necessity of Plaintiffs medical trearment.
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(b) Attached here to as Exhibit "A" is a copy of Dr. Appel's Curriculum Vitae, fee

schedule and deposition/trial testimony.

Defendant reserves the right to add, amend or delete any of the above, and fu¡ther reserves

the right to call any witness identified and elected under the provisions of NRCP 26(bX4-5) by any

party to this action whether or not such party remains a party at the time of Trial.

Defendant further reserves the right to add additional experts as such need arises during the

course ofdiscovery and investigation in of this

\DATED:June 2014

BarNo.9769
l0l9l ParkRun Dr., Suite ll0
Las Vegas, NV 89145
P : 7 02-242-5282tF : 7 02-243 -5282
Attorneys þr Defendants, ÐUNE COLLINS
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CERTIFICATE OF SERVICE

I hereby certify that on Jun" I ,2Ll4,Iserved the foregoing DEFENDANT, DIAl.tE

COLLINS' DESIGNATION OF EXPERT WITNESSES by depositing true and correct copies

of the same in the u.s. Mail, first-class postage prepaid to the parties listed below:

A t t o rnev s .fo r P I ai ntif
Roger M. Cram, Esq.
Adam E. Birgman, Esq.
CRÁI{ VALDEZBRIGMAN & NELSON
8831 W. Sahara Ave.
Las Vegas, NV 891l7
Telephone: (7 02) 25 5 -07 00
Facsimile: (7 02) 255-21 59

I

of Buckley King,

14
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Jun. 3. 20l¡4 6:3iAltll GtfiERAt SUR0ERV

FORMÁ,L EDUCATION

MEDICAL SCHOOL

INTERNSHIP

RESIDENCY

MILITARY SERVÍCE

PRIVATE PR.ACTICE

PROFESSTONAL.WORK

SPECIALITYBOARD

FELLOWSHIP

PROFESSIONAL
SOC¡ETTES

COMMUNITY WORK

l,lo, 621 I P. 2

EUGENE L. APPEL
B.M.E., M.M.E. (Eq), M.D., F.A.C.S.

CURRJCULI.'M VITAE

Corncll University of Mech¿nical Engineering, BME degrce,
frnished 4th in the class; Dean,s list lõ conseei¡iive terms]
Honorary Societies: Tau Beta Pi, Pi Tau Sigma

Harvard University, Boston, Mæsachusetts. M.D. 1966

Columbia Presbleriao llospihl, July l, 1966-June gO,196.l

Massachusetts õene¡¡¡ Hospíul, 1966-197 I

Major, United States Army
Posl Srugeon, Fort Kiox, Kentucþ, lgTl-1973

Dr. Sam Karlin, 1973.1974
Louisiana State University (part-time), l97g-197 4
Partnership witl¡ D¡. Alvin Cotla¡ and Dr. Julius Levy, 1974-lg7l
Privale practice, 1976-present

Executive Medical Board, Sharp Memorial Hospital, l9E6-1995
Chief of Surgery, Sharp Memorial llospiral, 1986-lgB9
Vice-Chief of Surgery, Sharp Mémorial Hospital, 1990.ßn
Chief of Srugery, Sharp Memorial HospiøI, 1993-1995
Sharp Health Care Foundation Member
Flaward Medical Schbol P¡esident's Club Member
Medical Board of Califomia, Expen Reviewer
Sharp Memorial llospital's Disaster Preparedness Director

Diplomat, Ame¡ican Board of Surgeons, l9?8

A{nerican College of Surgeons, 1978

San Diego CountyMedical Society þætmember)
Society of Gener¡l Surgcons (past member)

Boa¡d of Dircctors, LaJolla County Day School (past member)
Tenple BAh Israel (past board member)
Harvard University'Fr¡nd Raiser
Board Member, Seacrest Village
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Eugene L. Appel, M.D.
800t Frcsr Sheer, Suite 406
San Diego CA92t2j

TAX IDûr 95-30?0989

FEE SCHEDI.JLE

Chart Review:

Prep for Deposition

Deposition:

Court Day

flo. 621 I P. I

$450.00 per hour

$450.00 per hour

$700.00 per hour (2 horu minimrm)

$4,500.00 per half orwholo day

17



Jun. 3. '¿Ul4 l0: jjAM üttltl(AL UUI(titl(Y No, 02Jl) r. I

L. N4.D., F.^,C.0.

I irt nf lìr¡nsitinnr ond Triolo

Attomey or Firm

UndenrrQQd, W ll ggn, Be{ry
Stein & Johncon (Tcxæ)

AttomeyHolly
(Nevada)

.rì.lrrn ry lli¡h¿.,J I I-, -.

Attomey Riggs

.,lrrurlr¡I ¡.. r-h¡,¡uuurt ¡lul¡õut

Genøol Surgely
öw0 t rost ùreet, 5uile 4uó

Sôn nhâ,.1, Cp.Ulpt

Ítlr¡p..r l0c0f gtq LED¡)

Date:

ó999

623 00

rn t?nn

t 2200

Ilnft

3100

32000

32200

33000

4 1900

42000

Âttqmçv - Riggs

Attorney Bum

Attorney Purdy

Attorney Riggs

Attorneyþ

Attorney Box

Name of Plaintiff
or Defendant

Re: Thompsen v.
0ttitlo,'

R-.O|t^tLt'
(Plaintiff¡

Re: Lopez

It9! UlA.l¡Jvll¿
(PtatnrltT)

Re: Ba¡rkson v.
Sidenford

Re: Jones v. Wilson

Re: Jameson

Rc: Blausey v.
Jasobs (Ohio)

Re: furthonyv
Holland
(Piaintitl)

Place Depo
or Trial

Depo
San Dlego

r rl¿¡

San Diego

Trial
l^as Vegæ

Uc¡rv,
Jan Dtego

Depo
San Diego

T¡ial
T-ac \/69¿9

lnal
Reno

Depo
San Diego

Depo
San Diego

Re: Simon v. Ma¡tin Depo
Sr,' Dic¡u

Rn Orrr,¡¡r v. Lcur¿rtl Ttlal
Lor Vcgas

18
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42800 Attomey Purdy

5200 Attorney Potercon

5 1900 Attomey Mallard

52400 Attorney Kolias

s2600 Attorney lla¡rlon

82800 Attomey Blazer

r0 06 00 Attorney Iæe Roi stacher

¡0 13 00 Attorney Tate

l0 25 00 AttomeyHome

n0300 Attomey Malla¡d

0l 31 0t Attomey Híllers

03 0l 0t Attomey Frazier

03 t2 0t Attorney Purdy

Jzrot Alturncy Ma¡r¡"'

44 0l Attomey Tate

Re:Edminson

Re: Bates

Re: Deacon

Re: Cliffon v.
7-appenti

Rel Nordacci

Re: Miramon
(Plaintiff)

Re: Kinder
(Plaintiff)

Re: Chavez

Re: Schofield

Re: Somerville

Re: Rizzo

Re: Walker

Re: Layrtrorpe

Ke: Ma¡tensen

Ro: Preciarfrì

No,6230 P, 2

Trial
Læ Vegas

Depo
San Diego

lrial
New Jersey

Trial
Las Vegæ

Tria¡
Las Vegas

Depo
San Diego

Depo
San Diego

Depo
San Diego

Depo
CostaMesa

Depo
San Diego

Ttial
las Vegas

Depo
Orange County

Tdal
Las VçBus

Depo
San Diego

lÞ¡rr
San Diego
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-ütrrlER^t-IURrìÈRv

6 t603 Attorney findall

9 t803 AttorneyPehr

1029 03 Attorney Pehr

11703 Attor¡eyþlssdy

il ?nn? ilütm4rIl¡l¡nhl I

I t604 Attomcy Flanison

12704 Attomey Cooney

29 04 Attorne.y Hame¡

3.504 Attnne,y Mills

33004 Attomey Lyles

621 04 Attomey C¡rter

62204 Attorney Moody

l0 04 04 Attomey Nielson

102604 Attorney Heos

lljd:T2il)-?, t

Re;Cason/IVGM Tr,rsl

Ies Vegas

Re: Coppcdge/Bucklcy Tríal
Læ Vegas

Re: Maflson Tríal
Las Vegas

Re: Moore v. Longsine Trial
Las Vegæ

n-, n_,..-lJ.
(Plaintifþ

Re: Gomez

Re: Tdllez

Rc; Hnntingn
(Plaintilt)

P,e: Cahren/Pornn

Re: Cannon

Re:Kondrup

Re: Santor

Re: BriggB

Re: Oliver
(Plaintiff)

l,tv,
San Dicgo

Depo
0*. Dir,È,,

Depo
San Diego

DnFn

Florida

Dn'l'1

San Diego

Depo
San Diego

Depo
San Diego

T¡ial
las Vegas

Depo
San Diego

Depo
San Diego
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List ot'Deposiricnc c¡d Triat¡

ll¡ f2,10 P fl

Place Depo
or Trial

Date: Attorney or Firm: Name of Plaintiff
or Defendot

0¡ r0 05

02 08 05

02220s

3 80s

4 405

41405

420 0s

5 12 05

620s

6205

6 t7 05

Allnmey Simon

Attorney Heos

Attomey Purdy

Attomey Galvez

Attoreny Moriarty

Attorney Lylcs

Attomey Gardner

AttomeyTobler

Attomey Goodma¡

Attorney Goodman

Attorncy G¡ost

Re: Oliver
(Tlå¡nr¡tr)

Re: Brit

Re: Br¡cbaum

Re: Allen

Re: Cannon

Re:Murphy

Re: David

Re: Yuas
(Plaintiff¡

Re: Jone.¡

(Plaintiff)

Re:Ma¡tinez
(Plaintiff)

Depo
Sun Diego

Trial
I,as Vegæ

Phone depo
.San Diego

Depo
San Diego

T¡ial
Las Vegas

Depo
San Dir:go

D"po
San Diego

De*n
SanDiego

Depo
San Diego

Depo
San Diego

Rc: Horvlin Dopo(Pla¡nit----anDiego
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7 1805

8305

ß?n5

u 3005

t2706

2 t006

32t 06

4506

8 r006

E2206

82506

83006

9t506

n0306

Jun. l. 2tll4 l(J:l4AM ütililiAL SUl{tiil(y

7505

110.6230 P. i

Trial
Reno

Depo
San Diego

Trial
Ias Vegas

trlar
las Vegas

Trial
I¡s,I/c-
'lï¡al'

hs I'tgas

De¡ro
San Diego

Trial
Reno

Trial
Las Vegæ

Depo

SanDiego

T¡iaI
Vista, CA

D"po
San Diego

Depo
Las Vegas

IÞpo
San Diego

Tdal
Reno

Anorney Herbolsheimer Re: Nootba¡

Attomey Damiani Re: Loibl

Attomey Flinders Re: Rothen

Atlomey P.owe Rg: Far¡¡¡cr¡

.{ltonrcy Osrdnef 8Ie: facher

.A.ttotrlr,¡ Frll Rc: rSomee

Aiiorney Uarciner Re: LonE

Attorney \ryatson Re: Rodriguez

Attorney Pehr Re: Feske

Attorney Mittleman Re: Hanson

Attomey Waruick Re: Heck

Aüorney Smith Re: Cozad

Attorney Stubaski Re: Molvhom

AttomeyRiley Re:Hoffmu¡

Attorney }Iughæ Re: Ilowcd
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41707 Attorney Pehr

s¡007 Attorney Pebr

s3007 AttorneyPehr

7 6Vt Anorney Jenkins

7\0? Attorney Emcrson

8307 Attorney Cannon

I t007 Attomey Pehr

fr'ì1 n1 Âttome¡r Peþ

tl 27 07 AÍnrrry iSr.hwark

l?3 07 AËonrcyCas

12 t0 07 Attomey Smith

rruö A¡¡ornet Plu[rps

I 1708 Attomcy Gihson

?808 Âttornoy Gibso¡r

2¡5tìß Atto-,,ay Niclson

Re: Hencra

Re: Haifley

Re: Orellano

Re: Doyle

Re: Ga¡cia

Re: Dahlstron

Re: Geyer

Ile¡ .{,llc¡r

Re: Mendoza

Rc: Î'lorbcrg

Re: Parks

Re: Nicklos

Rc: Fredrickson

Rc: Pri¡;c

Rc: llickcnlopcr

llo, 6230 P, I

Trial
Las Vegæ

Trial
Las Vegas

Depo
San Diego

Depo
San Diego

Depo
Las Vegas

Depo
San Diego

T¡ial
Las Vegas

Trl¿l
Las Vegas

Dopo
t"¡¡ DtcË,u

Depo
Sur Diego

Depo
Uål l)rcgu.

Depo

San Diego

Trial
Læ Vegas

Trial
Las Vegas

Dcyu
San Diego
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229 0E Atbrney Gibson

3 lrl09 .{ll.}...-.¡ lìvl.

32808 Attorney Gíbson

4108 Attorney Pehr

4?008 Attornc¡r Emcroon

82008 Attorney Kershaw

r0608 Attorney Gibson

l0 r7 08 Attomey Pehr

12 30 0E Attomey Schuetze

I t209 Attorney Rogers

43 09 Attorney Gibson

71709 AtromeyPehr

10310 Attorncy Amerson

21910 Attomey Pehr

3ltt0 AttorneyPurdy

Re: Benevides Depo
vs. Supedor Ambulancesan Diego

Re: Rarcliff

Rc. 9¡ça-R.ur,lrlguez

Rc: Meister

Re: Baker

Ro: Dold¿n

Re: lnperCeledon

Re: Lloyd

Re: Larson

Re:Cabre¡a

Re:Sheæhan
vs. Gordon

Re: Lively
vs. Beddo

Re: Lehto

Re: Anderson
vs. Rodriguez

Re: Howa¡d
Hemandez-Ag;ine

Itlo.6230 P, 9

Depo
San Diego

I ftal
LæVegæ

Trial
Ias Vegas

Tdal
Las Vegas

Dcyu
San Diego

Depo
San Diego

Depo
SanDiego

Depo
San Diego

Depo
Sur Diego

Depo
San Diego

Depo
San Dicgo

Depo
üan Dtego

Depo
San Diego
(Video)

Tdet
Las Vegæ
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s20 t0 Atlorney lVallarr

9 -l l¡l ihlnmry Rrltnr

0rdtn Allr¡mry H¡rwlry

l0 ls r0

Re. Mnh¡mmed

vs. Kaiser

B¡i ISlntll"-"

H¡'¡ Avrlfin
vs. uarcn-KoDles

ilu. ú210 l'. ltl

'l rial .
San Diego

Ilnr'ri{lilirmn)
San Diego

lil,rl
L8S vegas

Depo
San Dicgo

T¡iol
Las Vegas

Depo (12)
San Diego

Depo (%)
,$an Fronrlirnn

Dn¡n (ilinnc)
San Diego

Trial fphone)
San Diego

3 9 tt

829 tL

96il

7 tlt?

9ntn

Af omey thronson-_Re: Fricd I i

Attorncy McConnick Ro: Voldoroma

Attorney Zimmerman Rel Famr
@laintifS

Attomcy Zimmçrman Re: Fanar
(Phiutiff)

Âttornoy Todd Re: ßarcia

AttornçT Holmes Re:Salazar
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SUPP
BYRON F. BROVyNE, ESQ.
Nevada BarNo. 9769
BUCKLEY KING, LPA
l0l9l Pa¡k Run Drive, Suite I l0
Las Vegas, Nevada 89145
7 O2-7 27 -293 0 ß : 7 02-240 - 5900
E-mail : bblowne@buckleykins.com
Attorneys for Defendants, DIANE COLLINS

JACWTA McCLENDON,

Plaintiff
_vs-

DIANE COLLINS, et al.,

DISTRICT COURT

cLARr( COUNTY, NEVADA

Case No.: A-13-680935

Defendants.

DEFENDANT. DIANE COLLINS'. SUPPLEMENT TO

DESIGNATION OF EXPERT \ilITNESSES

COMES now Defendant, DIAN COLLINS, by and through her counsel, Byron Browne,

Esq. of the law offices of Buckley King, LPA and hereby supplements her Designation of Expert
rùy'itnesses.

ExpERr*it*"*.r.
l. Eugene L. Appel, M.D.

8008 Frost Street ff400
San Diego, CA92l23

(a) Dr. Appel is a board certified surgery. Dr. Appel is expected to testifr/ with respect

to his evaluation of Plaintift JACYNTA McCELNDON's rnedical records and render opinions

regarding PlaintifPs alleged injuries and the reasonable necessity of Plaintifs medical treatnent.
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(b) Attached hereto as Exhibit "A" is t copy of Dr. Appel's Curriculum Vitae, fee

schedule and deposition/trial testimony.

(c) Attached hereto as Exhiblt (B'ls a copy of Dr. Appel's medical record review

repotr.

' Defendant reselves the right to add, amend or delete any of the above, and further reserves

the right to call any witness identifìed and elected under the provisions ofNRCP 26(bX4-5) by any

party to this action whether or not such party remains a party at the time of Trial.

Defendant further reserves the right to add additional experts as such need arises during the

course ofdiscovery and investigation in

DATED: tune;l2_,z}l+

r0t9r' Run Dr., 110
Las Vegas, NV 89145
P : 7 V2-242 -5282 ß : 7 02-243 - 5282
Auorneys þr Defendants, DIANE COLUNS

of rhis

KIN A

27



I

2

3

4

5

6

7

8

9

l0

l1

t2

r3

t4

l5

t6

l7

l8

19

20

2l

22

23

24

25

26

I hereby certify that on June 201 4, 1 served the foregoing DEF ENDÁ,NT, DIAìIE
COLLINS' SUPPLEMENT TO DESIGNATION OF EXPERT \ilITNESSES by depositing

true and correct copies of the same in the U.S. Mail, first-class postage prepaid to the parties listed

below:

A t to rn evs fo r P la ínt ilI
Roger M. Cram, Esq.
Adam E. Birgman, Esq.
CRAM VALDEZBRIGMAN & NELSON
8831 W. Saha¡a Ave.
Las Vegas, NV 891l7
Telephone: (7 02) 25 5-07 00
Facsimile: (7 02) 255-21 59

ønployee LPA

a
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.Lun.12. 2014 5:294lvl GTl{ERAL SURGERY llo, 6509 P, I

Genenl St¡rgery
8008 F,ost Sfeol Sulte 40ó

Son Dlego, cA 92ì23

E L. M,D. . F.A,C.S,

Phone (OSô) A79.5599

)une 72,2O!4

Buckley King
10191 Park Run Drive, Suite 110
Las Vegas NV. gg145

Re: McClendon v. Collins,.et al.

Dear Mr. King,

ani! her claimed injuries. I

dent Care, Desert Radiology X-
re.

Two x'rav DVD's were reviewed from Desert Ra_{grocv, They were fromT/25/r2and were af umbar Hinr an¿ cervicat MRt. A *ñË;;e cf deted Slts,ltZwas also reviewed.

Ms' Mcclendon reported pain on motion and examination of her neck. she also reponed pain;l,,:ilff::iï:?åltll.no r.tt u'å'iiä,,"¡. spine rhere;;.;" mi¡scre,o,,," o, '-'

x-rays of the thoracrc spine and rumbar spine were essentiaily negative. The.lumbar spine:lli::;:ï;::::,:lnî,îi*rr,ïr,ïï;ii:ij..ff läï,",h".;;;;i;;.
_ Singh was motor vehicle accldent with parestþesias and cervical.home with tbuprofen, ,r¿ru,i.il'p.riolet. ¡ follow upin two days.
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Page 2
Re; McClendon

Àlo. 6509 P. 2

A nurse',s report slcnll by "Fi8ueroa" added additional history that the patient came.in thehospital bv private vehlclå- rt¡r. rrr.ãr""irì said she h.d h¡r ;;;;ad on rhe back of the seatand that she also h¡t her elbow.

The hospitar report shows that the patient had onry subjective pain ín her neck and upperspine, The areas were cleared ,.¿L.ìiv.f", any acute injury by X_ray and clintcal exam,

Ii"tJi''iHi: I.i:#, 
Mountain view Holpitattotared s7,626. This incruded rhe emersency

Ms, McClendon was seen by I

that the patlent was a 23 year ysician, on 5/30h2, He noted
and that her car had been rea ¡utomobile accídent on shsh2
Hospital. She was seeing Dr. ,t t' She went to Mountain V¡ew
upper and r¡id back. 

'hã 
¡a¿ no neurorosíc deficits 

"ot"d. 
(shr"ïj:;:ffi:,1îrïf ';;H.'Vegas Accident consurtants, a cn¡roøJi,i'!,*, f?i.h.";il;rì.ïivr,o,r,"rapy 

and massarefour times per week, .lhis 
wiil b. ó;;ì.ter tn this reporr.)

Dr' shah's initial impression was stetus pogt motor.vehicre.accìdent, ecute treumatic cervicatstrain' ecute traumatlc muscle spasm an¿ ir.rratic cervical radicuìopattry. She was referred by
flrj:.l.rj_i 

to the chiropra.t¡. oo.tor'io, irr*,.r.rr". ii"-,.r1[r,o return to see Dr. sh¡h

a follow up visit on 8/!l!?.isnoted by Dr. shah. He noted the same diagnosis. she was arso

;ïi î:';:',':^:;::(,';!:,1,i1åîi' reering beiter but iåi]",.ì'¡,,"nr neck ."Jro* i,.r
On IO/2illtZ, Dr. Shaw noted t
bacl were feeling significantly I ¡t the pat¡ent's neck end low
notes that tne luirUãr MRI shor r chiropractic therapy. He
con dition and unrelated to the sis _ g¡ly mitd chronlc

The records of Dr. Shah are noted undet University Urgent Care,

ent shows visits starting Sll2h2through t}/tgltl, She wasHer visits included manipulation to 3_Jregions, massage¿nd hydrotherapy and icing (later ln trei care). The totalcost for

The inltial chiropractic report dated 5122h2 discusses the ac¡ident.of record. rt arso notes thatMs. McClendon claims Þain in ¡"r.lo*"Ã".i*r,* ,f,. .o*, i.rjå.r,.r, neck pain, stiffness,
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Page 3
Re: McClendon

i10,6509 P. 3

' dizziness, mid back tightness, low back pain, left arm pafn, numbnessneedles sensat¡on 
:^ll-",. j"l O,rky-frrgJ;prin in left knee and difficuand limltation of motion ¡n ¡år ne.r. aiJirr" and tenderness in h,er , arn

^l!ï:i"i,lil:ffi ::X"',1: I :l]: f,: ïï,:ï 
d wh i p rash asso ci a re d díso rd er an d m u hrpre oth e r

to the ribs. -"-o vù¡ t'!Ls' àrr álff, rnofacrc strain, lumbar strain, injury to tr,a rraa .ri-rirr¡"

was outlined for strentthening and stretch¡ng technrques. These incrudedfflilffif rnvoraciãr 
'.1.rålnì-i'o'*'.Ï.r.r..r. rhrs was signed by

]i;,iiJ:ä::es 
are bríer with check marks and circred items w¡th rn¡n¡mar nores by the

The final report by Dr' Jaget lrom 70178/1 2 noted that the obJective findings we¡e rimited tothe neck. The x'ravs rrom lr¿ouit;;ñ;Lrp¡tar *lr...rsu'*,,, n.r",ive. Asáin, it wasnoted she had a whiptash assoc¡¡teJ ;i;;;.r, she was ,"lerr"Jliä. care bv rhe chiropracror.

she had chiropractic care whhh was, in myopinion, excessive.and proronged. She arso saw anintemisr for multiple visits for *,r"í..ii. Urck up c¡re,

f,:ffi 
rçcord sf loss of work for Ms' Mcclendon. she'was taking minimar medrcations onty

I belíeve patients should be checked even after a minor accrdent such as this but see no reasonfor the excessive x'ravs, prorongea;hi;;;;;. 
care and ;;ù;b;ì.rnar medicíne consurts.
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Page 4
Re: McClendon

Sincerely,

For a minor accident such as this, onty the neck is at rlsk as the thoracic spine and lumbar.splne
feeeskfportêd 

bv the seat baik, Minor whiprash rnfuries.r. irriir,"iiå¿ ánd heit ¡;;" ;;ä"
Therefore' I feel this patient's care was excesgive. I would allow the emergency room visit andone or two physical therapy sessions as mentioned above.

I would be happy to lssue an addendum report if further informa'on ls sent to me.

l{0, ó50 9 P. 4

Appel, M.D.
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ST]PP
BYRON F. BROWNE, ESQ.
Nevada Bar No. 9769
BARSKI DRAKE BROWNE, PLC
10191 Park Run Drive, Suite 110
Las Vegas, Nevada 89145
7 02 - 463 - 1227 tF : 7 02-920 -8420
E-mail: bbrowne @bdbattomeys.com
Axorneys for Deþndants, DIANE COLLINS

DISTRICT COURT

CLARK COIINTY, NEVADA

JACYNTA McCLENDON,

Plaintiff,
-vs-

Case No.: A-13{80935

DIANE COLLINS, er al.,

Defendants.

DDFENDANT., DIAÌIE COLLINS'. SECOND SUppLEl\ßNT TO

DESIGNÄTION OF' E)PERT WITNESSES

COMES now Defendant, DIAN COLLINS, by and ttuough her counsel, Bgon Browne,

Esq. of the law offices of Buckley King, LPA and hereby supplements her Designation of Expert

Witnesses.

I.

EXPERT WIT¡'{ESSES

1. Eugene L. Appel, M.D.
8008 Frost Street #¿100

SanDiego, CA92723

(a) Dr. Appel is a board certified surgery. Dr. Appel is expected to testify wirh respecr

to his evaluation of Plaintiff, JACYNTA McCLENDON's medical records andrender opinions

regarding PlaintifPs alleged iqiuries and the reasonable necessity of PlaintifFs medical treatment.
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0810512014 14:51 Edr{årds I Chambers LLP 1FÀX17022435282 P.002t006

O) Attached hereto as Exhibit'.A" is a copy of Dr. Appel's Cuniculum Vitae, fee

schedule and deposition/trial testimony.

' (c) Attached hereto as Exhibit "8" is a copy of Dr. Appel's medical record review

report.

(d) Attached hereto as Exhibit "C" is a copy of Dr. Appel's rebuttal report dated

August 4,2014.

Defendant reserves the right to add, amend or delete any of the above, and further reserves

the right to call any witness identified and elected under rhe provisions of NRCp 26OX4-5) by *y
party to this action whether or not such party remains a pa¡ty at the time of Triat.

Defendant furthe¡ reserves the right to add additional experts as such need arises during the

course of discovery and investigation in preparation of this case.

DATED: Augurt 5,201+ BARSKI DRAKE BRO}VNE, PLC

Byron F. Browne
Nevada Bar No. 9769
10191 Pa¡k Run Dr., Suite I 10
Las Vegas, NV 89145
P : 7 O2- 463 - r22l tF : 7 O2-9ZO - 842ö
Attomeys for Defendants, DIANE COLUNS
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0810512014 14:52 Edw¡rds & Chambers LLp lF|.X'l,702243â282 P.0031006

CERTIf,'ICATE OF SERVICE

I hereby certify that on August 5-, 2014, r served the foregoing DEFEITÍDANT,

DraNE coLLrNs' sEcoI\D SUPPLEMENT To DF-srGNATroN oF ExpERT
\ryITîIESSES by depositing true and conect copies of the same in the U.S. Mail, first-class

postage prepaid to the parties listed below:

vIA FACSTMILE (7021 25s-2152
AND U.S. MAIL

Attorneys for Plaintíff
Roger M. Cram, Esq.
AdamE. Birgman, Esq.
CRAM YAI_DEZBRIGMAN & NEI-SON
8831 W. Sahara Ave.
Las Vegas, NV 89117
Telephone: (702) 255-0700
Facsimile: Q 02) 255-2159

An employee Bückley King,
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08105,201 4

Aug, 4

14:53 Edwards & Chambers LLP

2014 1 l;12AM 0ENERAL SURGERY

(FAX'l,7022435282

No. Bl5i P

P.0051006

L. M,D, F,A,C,S.

Þhone (850f 2ts-5â99

August 4, 2014

Generol su€ery
8000 Fræl Street Sulle 40ó

Son Dlego, CA g2t 29

Byron Brown
10191 Perk Run Drive, Sulte 110
LasVegas, NV 99145

Re: McClendon v. Colllns, et al.

Dear Mr, Brown,

ThE followlng ls a rebuttal report reBardlng the above mentioned case. l have fecêrved the ,.port ot.or.David Oliveri and I would offer rn opin¡on-s. 
- ---

with my background.and experience that haVe enabled
chanlç o¡gi¡esfing degrs6 from Cornell Un¡vers¡t' anJ

,i:lil,'1i,'ïï'JïlJïli,ïi,'.ff;::i;iî* ji:i"J;
academrc posrrion Shortrv,¡,,,.lllTiiïïr,'Jr:jli,,lïlffl,.il,ï.J..3i:',l:,'J,r".ï,r,*:llä,.";
addltion to doing generar surgery¡ r was a rhe¡be, of a ve[ uury tr"ura't ìrn ror zs yean. r was on carlfor this trauma team et least twlçe per week 

'l 
saw over 1,000 back fnjuries, some independent andsome related to other injurles. I feel very confident that r can anatyze a;Jäi.* back injuries as well asother trauma ínjuriesbased on this experierrce,

t apparently difFer with Dr' oliverí on the extent ôf trestment needed for thls type of pailent and injury.Ms. McClendon was a heatthy 23 yeêr otd with no pri"i,.Jilripil;"'ä; acctdenr was tow lmpactand, in frct, her car was not moì,¡ns at ¡r. The pr,i.ni *rnt,ïffi"mï;;;;ö room rater rn the day onthe eccid€nr of record. She ha¿ an excellent wórk up uy Mountatn Vrew 
-norpïtal 

emergency roÒmincludlnga'cTscanofherneck. {'ny¡of herbr.t*u*done,andthereporrsshowthatshewassafe
for discharge and asked to follow'up. lt was telt iiat sne rr,u iÅino r'.t,,iolash 

of her neck and upperthorecic splne. This is common ln a mlnor accldent such as this. The n* År.ì. is well supported by theseat back and his rarely injurecl.

of the thousands of accldents that happen in this manner ln th€ u.s. every day, the vast rnajority requrreno *eatrnent at arr and wrthrn a week or two, the soreness in the neck is goi"l
I flnd it hard to drscount the emergency ,.oo,,,'' å*um because Ms. rendon went there on her .wnvolition and it rs rmpei'aflve tt¡àt the 

"r"rc.ntrîom physician . ,#liiiår,, her for any seriousinjury before dlscharging herto hofiìô.

After the back was "cleered'ì feel that only a minimum treâtment wôurd be necessary incrudrng one ortwo visits to the ÞhysrcJan of her choice as weil is one or two physfcar therapy sessrons,
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08,05/2014

Auc, 4,

14:54 Edwards I Chambers LLP

2014 I l: l3AM 0ËltlERAL StJRGERY

<F4y,r702243s282

l\lo, BlSi P. 2

P.006100Ê

Page 2

Be: McClendon

As I noted in my report, I was surprised that the CT scan of the neck was done but it is hard tô critlclze
an ER physician for being very complete and avoidlngfuture legal lssues.

Ms. McClendon went on to have one visit to the urgent care and then sought chlropract¡c care which
lasted for 30 sessions. There was also a medical referral and opinion by Dr. Shah which I feel wâs not
needed. lnmyexpêIlence, lfeel thet30sesslonsbyachiropractorforbasicallysubject¡vesoreneckand
baek is over-kill and thls ren up a large bill wlthout real tndtcalion.

When I wot¡ld examine a patient ln the office after a mlnor accident líke this, I would make sure there
was no radiculitis, neurologlc deficlt such as loss of strength or reflex or seruÐtion,

I strongly feel that Ms. McClendon would have. gottèn better lf she had received no treatñent at all. I

see no reeson for 30 chiropractlc sessions and the vlsits to the internlst. I respectfully disagree with.Dr.
Oliveri thât the chlroprâctic care, furthet follow up by a medical doctor and thp MRls that we¡e done
aftersêveralmonthswerElndlcated. lfthatweremypatlent, lwouldfollowthepatientconseruatlvely
and encourago stretih¡ng and range ofmotion exercises at home,

The entire back was treated with standard chlropractic care and I feel that, at most, only the neçk
would be vulnerable to injury,

I would conclude this report by sây¡ng that I llve in san Dfego and do not know the docton involved, I

can remain truly neutral and don't need to account for my oplnions to physlclans who may refer to me..
This allows me to feporl as I see necessery.

I will be happy to issue an addendum report if any further informåt¡on is provlded.

39



Exhibit 7 



.!un. 12. 2014 5:294lrl ûE¡ìIERAL SURGERY lio.6509 P, I

Genelql Sugery
E008 Frost Streef, Sulte 40ó

Son Dlegq cA 92123

L, M,D., F,A. c.s,

Phone teSS) 279.SS99

lune 12,2014

Euckley King
10191 Park Run Drive, Suite 110
Las Vsg¿5 NV.99145

Re: McClendon v. Collins,,et ¡1.

Dear Mr. King,

The foilovriing is a repon of the accldent
. reviewed the records of fvlorntu¡n ù¡.w her claimed injuries. I

rays and reports and Radar MJ;ri;; t Care, Desert Radiology X.

Two X'ray DVüs were reviewed from Deserr n1ligrocv. They were fronT/25/L2and were alumbar MRI an¿ cervicatMRt.;..rviãË;r. Cf deted shsh2was also reviewed.

Ms' Mcclendon reported pain on motíon ând examination of her neck. she arso reported painand tenderness in the iight and r.ft loJ;;;l;racic sptne. rr,"r" *.i'o mi,rscre spesm ôrlimited range ol mot¡on.noted

X-rays of thethoraclcspine and lumbarspine were essentiallynegetive. Thqlumbarspine:*i::;:Hï'ï:i::îî*îmmhiii*j H:,,.r,n,c.iu¡c.i,p¡^.

. Singh was motor vehicle accldent with pôresthesia, and cervical.ho¡ne with tbuprofen, Motrin ."ã-j.r."t"r. A foltow upin two days.
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jun. 12. 2014 5:294ll GElltRAt StJRGtRy

Page 3
Re: McClendon

I'lo,6509 P. 3

' dizziness, mid back tightness, low back pain, left erm pain, numbnessneedtes sensarion._r.1".1"f., p,rUrl"åiiOrin in teft knee and diffìcuand rimitatiorr of motion ¡n ¡Ë. n.cL'.ii'o:,,' and tenderness in h.er u ain.

.JË:i."J,1",1ilü::X,i:lil:fl:îilTj 
whiprash associared disorder end murtipre orher

to the ríbs. 
'--"e 'ù¡ !¡Ler >r¡r ãrr" (notaclc stra¡n, lumbar strain, injury to th. k;;; ;;; ,iir,"

,'i,.::liö'*;ïï:i?:ili'"ï,'iî'"ïî,ffi fi :::ï;lJjjn#"ff ,tic physician.

lffriåiåi:es 
are b¡íef with check marks and circred items wirh minrmar notes by the

The final report by Dr. Jaget from íú¡hL/12 noted t .the neck' Thex'rays irom rt¿ountJíüt.*irro,o¡ limited ro
noted she had a whiplash assoc¡¡teJ ioiro"r, ,¡" .T,åîår.,"r.

5he had chlropractlc care whhh. was, rn my opinion, excessive.and proronged. she also saw anínteniíst for multiple visits for .¡¡roprr.ii.,i*k up care. 
. .- r.

f.'ñ,ï 
record of toss of work for Ms' Mcctendon. she'was taking minimar medications onry.

I believe Patients should be checked even after a minor accident such as this but see no reasonfor the excessive x'rels' p'otongea clt;;;ä care and multipre internarmedicine consurts.
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,Jun.12. 2014 5:304llll GEIIERAL $tlRûtRy

Page 4
Re: McClendon

Sincerely,

For a minor accldent such'as this, only the neck is at risk as the thoracic splne and lumbar.spineare supported by the seat back, Minor whiplash lnJuries.r. r"lii¡rliåd and heal in one or rwoweeks. ,, uI ,5. er 5 rsll-t,uutE

Therefore, r feer this pâtient's care was excessive. r wourd ailow the emergency room visit andone or two physical therapy sessions as mentioned above,

I would be happy to issue an addendum report if further lnforma¡on is sent to me.

l'lo. 6509 P. 4

Appel, M.D.
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ELECTRONICALLY SERVED

0712912014 08:38:36 AM

DORW
Ap¿uE, BRtcluten, Esq,
líevada Bar No. 11926
Cn¡u Ylt,nnz tsnrcvr¡¡ & NrlsoN
8831W. SaharaAvenue
Las Vegas, Nevada 89117
Telephone: (7 02) 25 5 -07 00
Iìacsinrile: (7 02) 255-2159
A tlorneys Jbr l' laínt if

JA CYI{TA McCLEN-DON,

Plaintíff,

vs.

DIANE, COLLINS and RICI'{ARD COLLINS ;

DISTRICT COURT

CLARI( COUNTY, NEVADA

Case No.:
Dept.

.4-13-ó80935
xxx

PLAINÏ'I FF'S DESTGNA'TION OF
EXPERT REBUTTÁ,L WITNESS

ROE CORPORATIONS I through X, inclusi
¿nd DOES I through X, irrclusive,

COMES NOW, Plaintiff JA CYN:IA McCL,IiNDON, by and through her atton:ey, ADAIVI

Iì. BIUGMAN, Esq., and hereby designates the following expert rebuttal witncss:

I.[ST. QH,IYIJ.I{EIi.$II$

t David J. Oliveri. M.D.
851 S. Rampart Boulevard, Suite 115
I.as Vegas, NV 89145

Ðavid J. Oliveri, M.D., is a boa¡d certifîed physician. He will testi$ regarding the
reas<¡nableness and necessity of the medical treatment and care renderecl to Plaintitï antJ the
charges associated therewith, his prognosis regardíng Plaintiffls medical condition and the
limitations Plaintif.f s medical condition imposes upon Plaintiff s occupatioral and living activities
presentþ, a¡d in the future.

In addition, Dr. Oliveri is expected to give expert opinion testimony regarding the naiure,
extent and cause of Plaintiff s injuries; the reasonableness and necessity of past medical treatment
rendered to Plaintiff; the reasonable futu¡e medical care that has been necessitatecl by the subject

I
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accitlent; the antouft. reasonableness and neces.sity of tlre charges for nedical tre¿tme.nt renderecl
to Plaintiff; the amount, reasonableness and necessity of future medical treatment causecl by
Plaintiffls accident relatecl injuries, including lifetirne rnedical, surgical, rehabilitative and
associated medic,al expenses; the charges for past and fìrturc medical ùare aJ being custcmary fcrr
physicians and/or health care providers ir: the Las Vegas nredical community; the nature, extert,
anrl marrner in which Plaintifï's accident related injuries hare affecterl her rrbility to continue to
perfotm her current occupations and activitie.s of daily living; snd. the nature, extent aucl manner
in whic.h Ptaintiffls accident related injuries have diminished Plaintiffs nork life e.xpectanc¡' and
resirict his future daily living activíties.

In renelering his expert cpinions, Dr. ()liveri will rety upon tbe recortls of all physiciai:s
and health care providers who have renderecl mcdical care and heaiment to Plaintiff, and theìr
respcctivc cxpcrt opinions regardìng the nature, extent a¡rd cause of Plaintilfs inìuries; the
reasonableness and necessity of her past nledical treatment; thc reasonable future medical care th¿t
has been necessitated by the subject acciclent; the amount, reasonableoess aud necessity of the
cltalges tbr lnedical treatment rendered to l¡laintiff; the anount, reasonablenes.s and nec.essiw of
f'uture medical fteatment çaused by Plainriff s accidcnt ¡elatecl injuries, including lifetime medical,
surgical, rehabilitative and associated medical expenses¡ the charges for Plaintiff s past and firture
merlicai cate as beirtg custontary for ¡'rhysicians ar¡d/or heelth care providers in the Las Vegas
medical community; the natwe, extent, and marurer in which Plaintiil's accirlent reiatecl irrjuríes
have aftècted her aþililv to continue 1o perform her current occupations and activities of daily
living; and, the nature, extent ancl manner in which Plairrtifï's accident related injuries have
diminished Plaintilïs work life expectancy and ¡est¡icted her fttrrre dail¡' living activities. Dr.
Oliverj u'ill also render opi.nions and respond to opinions regarding tl:e tìndings of any/all medica!
experts retai¡red by Defendant.

Dr. Oliveri's expert report is attached hereto as Iìxhihit l. Dr. Oliveri's list of ca*sÈs,

curriculum vitae, and fee sheet are attachecl as Exhibit 2.

Darcd rhis #gffìrruly 2014.

CRAM VALT}EZ I¡RIGMAN & NITì,S()N

Atlam E.
Nevada

Ese¡
19260l

8831 'W. SaharaAve.
Las Vegas, NV B9l 17

2
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çER-TIHçAT-EO.Ä$-E-BTI*ÇE

I do hereby certify that c¡n ttr";{.$-ïiiv of July 2014thafl servecl a copy of PLAINTIFF',S

DESIGNATION OX'EXPERT REBUTTAI \ryIlNnSS via e-service and US mail, fust c.lass,

to the follou'ing person(s):

Byron F. Browne, Esq.
10191 Park Run Drive, Suite I l0
Las Vegas, Ncvada 89145
Fav,:702-240-5900
Àttorneyþr Defend*t

Employee V¡ruuzBrucue¡¡ Nr',lscll.¡

a
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Electronically Filed
071301201412:33:08 PM

ÛRÐTI
PATRTCK N. CI{APIN, ESQ.
Nevada BarNo. 004946
Patrick N. Cha¡rin, Ltd.
129 Cassia rvVay

Henderson, Nevada 89014
(702) 433-129s
Judge Pro Tempore

ÐTS'TRTCT'COTjRT

c LARK CIOü'NT'Y, NIÌVAÞA

JA C]YNT'A McCLENDON,

Plaintiff,

OBPËR
DIANE COi.[,ihlS; ROE CORPORATIONS
I through X, inclusive, and DOES I through X,
inclusive,

Det'endurts

TO: ADAM E. BRIGMAN, ESQ,, CRAJM VATDEZ BRICMAN & NELsoN,
Attomey for Plaintiff; and

To: BlT.oN F.L. BRowNE, ESQ., BARSzu DR.AKE BltowNH, Atrorney t'or Ðefendant.

This matter canre on for a telephor:ic hearing regarding a discovery dispute as it
pertains to depositions of the patties' r*spective and recently disclosed experù witnesses.

Havìng heard the arguments on t¡ehaltlof each counsel of recorcl herein, the Court nrles as

follows:

IÏ I"S tII:RIütr¡Y ORDk]REI] that cliscovery in this rnatter shall be extende,J until S:0û

pm (P$tr') ou Mondnv,Auq${L18,2014 fì:r the sole purpose of eleposing those experr

wiÈnesses, teiephonically or otherwise, whu have been clisclcsetl on or bufore July 30, 2014.

IT IS FffRTlI-ER ORIIARED that all Motions in Limine shalt be flrled with rhe Court

by Tucsdav. Äugtt$t 19. 2014. Also, ${otions in Limine may be presented to the Court in the

-form of emsiled hullet points nnd ihe Court will allow fcrr oral â¡gument and supplementation

by oral argument as it pertains to all penr{ing lvlotíons in Limine at the time of the pre-Trial

Conferenr:e.

CLERK OF THE COURT

CaseNo. A-13-680935-C
Dept, No. XXX
STP No. l3-1i44

)
)
)
)
)
)
)
)
)
)
ì

I
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IT IS FI-IRTHER ORIIERED that payment for the deposition time of the expert

witnesses is to be governed by N.S.T.R, 19, et seq.

IT [s FURT¡IER ORDEREÐ that the Joint pre-Trial Memorandunr., Jury

I¡rstructions and Evidentiary Books are due in the larv offîce of the Court, 12g Cassia Way..

Henderson, N\t 89014, by a date no later than Tuesdav. ^A.ugust 19. 2014.

IT IS FURTIIER ORÐERED that the Pre-Trial Conference, pursuanr to N.S.]'.R. 10.

will take place on Wednesdav. Auqust 20. 2014 ¡t 4:00 prn. Counsel fol the parties grust

l)ç¡:S.9.nâl!y.-4ppeil fo¡ the llre;liial Conference at thc law olftïces of,the Coun, 129 Cassia

Way, lTenderson, NV 89û14. At the Pre-'Iüal Couference the Çou¡t ivill hear oral argument

and ruie cln all Motions in l.,imine, settle Jury lnstructions, anrl revie,,v and rule on aïlv

evidentiary issues.

IT IS FURTIIER. ORBERtrD that the Jury Trial ín this r:ase will begin on Frida.l,

Arttg.Eq!-2.?. 2014 ît $:00 s.fn. at the Regional Justice Center locate¡J at 200 Lewis Avenuq

Las Vegas, NV 89155.

IT IS SO ORDERTI}.

DATED this 30ú day of July, Z0l4.

FATRICK N" CHAPIN, LTD.

Nevada BarNo. 004946
129 Cassia Way
Hentlerson, Nevadn 890 t 4
Judge Pro Tempore
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CIIRTII'.ICA f¡: ()F SERVIçE

r ITERIBY cERTrF"r that on the 30ü day of Jur¡ 2014, I seryed a copy of the

foregoing ORDER by electronic service via the Odyssey File and Sewe system within the

Eighth Judicial Ðisnict Court and pursuant to Adminisuatíve Order I4-A2þthe following:

Atfam E. Brigman, Esq.
Cram Valdez Brigman & Nelson
883i \l¡est Sahara Avenue
Las \¡egas, NV 891t7
Àttorney for I¡laintiff

Bynn F.L. Browne, Esq.
Barski Drake Browne, P[,C
l0l9l Park Run Drive #110
I.as Vegas, NV 89145
Attomey for Defendant

An Fmployee of N. Chapin, Esq
Judge Pro Ternpore
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08,1212014 14:51 Edwards&ChambersLLP lFÀx17022435282 P.001¡002

DOEW
BYRON F. BROWNE, ESQ.
Nevada BarNo. 9769
BARSKI DRAKE BROWNE, PLC
10191 Park Run Drive, Suite 110
Las Vegas, Nevada 89145
7 02- 4 63 - 1 221 tF : 7 02-920 -8420
E-mail : bbrowne @ bdbattomeys.com
At I o rney s fo r D efe ndant,
DIANE COLLTNS

DISTRICT COURT

CLARK COIJNTY, NEVADA

Case No.:
DeptNo.:

DIANE COLLINS, et al.,

Defendants.

DE-DESIGNATION OF' DEFENDANT. DIANE COLLINS' E}GERT.

EUGENE ÀPPEL. M.D.

PLEASE TAKE NOTICE Defendanr, DIANE COLLINS, de-desigrates as her experr

Eugene Appel, M.D.

I

2

3

4

5

6

7

8

9

10

11

l2

I5

l4

l5

16

t7

18

T9

20

27

22

23

24

25

26

JACYNTA McCLENDON,

plaintiff,
-vs-

A-13-680935
)oo(

DArED: August Úru l4

No.9769
l0l9l Park Run Dr., Suire 110
Las Vegas, NV 89145
P : 7 02463 - 122 | lF : 7 02 -920 -8 42O
Attorney s for D efend ant,
DIANE COruNS

I
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CERTIFTCATE OFSERVICE
I hereby certify rhat on Augusr f¿L,ZOt+,I served. the foregoing DE-DESIGNATION OF,

DEFENDANT, DIANE coLLrNs' EXPERT, EUGENE ÄppEL, M.D. by deposiring rrue a¡rd

correct copies of the same in rhe U.S. Mail, first-class postage prepaid to the parties listed below:
Attorneys for Plaiftiff
Roger M. Cram, Esq.
CRAM VA]-DEZBIRGMAN & NELSON
8831 W. Sahara Ave.
Las Vegas, NV 89117
Telephone: (7 02) 25 5 -07 00
Facsimile : (7 02) 25 5 -Zt 59

Short Trial Judpe
Patrick Chapin, Esq,
129 Cassia Way
Flenderson, ¡n¡ 89014
Telephone: Q 02) 433-'7 295

of a¡ski PLC
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SUPP
Aoev E. BmoveN, Esq.
NevadaBarNo, 11926
Cn¡m Vrlpnz Brucn¿¡x & Nnlsot
8831 V/, SaharaAvenue
Las Vegas, Nevada 89117
Telephone: (7 02) 25 5 -07 O0
Facsimile: (7 02) 255-2t 59
Attorneysþr Plaintìff

JA CYNTA McCLENDON,

Plaintiff,

DISTRICT COURT

CLARK COUNTY, NEVADA

Case No.:
Dept.

A-13-680935
xxx

vs

DIANE COLLINS and RICHARD COLLINS;

PLAINTIFF'S FIRST SUPPLEMENT
TO DESIGNATION OF EXPERT

1VITNESSES

ROE COFJORATIONS I through X,
and DOES I through X, inclusive,

coMES No$y', PlaintiffJA cyNTA MccLENDoN, by and through her atrorney, ADAM

E. BRIGMAN, Esq., and hereby designates the following expert witneses, with supplementat

information i¡dicated in bold:

LIST OF'\ryITNESSES

1. DavidJ. Oliveri, M.D.
851 S. RampartBoulevard, Suite 115
Las Vegas, NV 89145

David J. Oliveri, M'D', is a board certified physician. He will testifi regarding the
reasonableness and necessity of the medical treatment and care ¡endered to ptuir,iírrãã tn"
charges associated therewith, his prognosis regarding PlaintifPs medical condítion and the
limitations PlaintifPs medical condition imposes upott piaintiff s occupational and living u"tin¡t¡",
presently, and in the future.
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future medical csre as being customrrT for physicians ånd/or health care prov¡ders in thc
Las Vegas medical community; the nature, €xtent, atrd manner in which Plaintifl's accident
related injuries have affected her ability to continue to perform her current occupations and
¡ctivitie's of daily living; and, the nature, extent and manner in which Plaintiffs accident
related injuries have diminished Plaintiff s work life expectancy and restrict his future daily
livÍng activities.

fn rcndering his expert opinions, Dr. Appel will rely upon the records of all
physicians and health care providers who have reudered medical care and treatment fo
Plaintiff' and their respective expert opinions regarding the nature, ertent and cause of
Plaintiffs injuries; the reasonableness and necessity of her past medical treatment; the
reasonable future medical care that has been neceseitated by the subject accident; the
amounf, reasonableness and necessity of the charges for medical treatment rendcrcd to
Plaintiff¡ the amount, reasonableness and necessity of future medical treatment caused by
Plsintiffs accident relatcd injuries, including lifetime medical, surgical, rehabilitative and
associated medical expenses; the charges for Plaintiffs past and future medical care as being
customary for physicians and/or health care providers in the Las Vegas medical community;
the Dature' extent and manner in which Plaintiffs accidcnt related injuries haye affected
her ability to continue to perform her cunent occupations and activities of daily living; and,
fhe nature, extent and manner ín which Plaintif?s accident related injuries have diminished
Plalntiffs work life expectaucy and restricfed her future daily tiving activities. Dr. Appel
will also render opinions and respond to opinions regarding the findings of any/all medical
cxperts retained by any party in this ca.se.

Dr. Appel's first expert report is attached hercto as Exhibit 3. Dr. Appel's second
expefi report is attached hereto as Exhibit 4. Dr. Appels list of cases, curriculum vitae, and
fee shect are attached as Exhibít 5.

Dated this L1þauy of August 2o 1 4,

CR.AM VALDEZ BRIGMAN & NELSON

E. Esq,
7926Nevada .01

8831 W. Sahara Ave,
Las Vegas, NV 891l7
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C ERTIF'ICA.TE OF' S ERVIç-E

I do hereby ceftiry that on ,n" Ê*, of August 2014 rhat I served a copy of

PLAINTIFT''S FIRST SUPPLPMENT TO DESIGNATION OF.EXPERT REBUTTÁL
e'rtì. Èt -

\ryITNESS via e-service and l}$*ril-6rei+lass, to the following person(s):

Byron F. Browne, Esq.
l0l9l ParkRunDrive, Suite 110
Las Vegas, Nevada 89145
Fax: 702-240-5900
Altorneyþr Defendanl

f

of BRTcIUaN &NELSoN
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BYRON F. BROWNE, ESQ.
Nevada Bar No. 9769
BARSKI DRAKE BRO\ryNE, PLC
10191 Park Run Drive, Suite 110
Las Vegas, Nevada 89145
7 02 - 463 - 1221 lF : 7 02-920 - 8420
E-mail : bbpwne @bdbattomeys.com
Attorneys for D efendant,
DIANE COLLINS

DISTRICT COURT

CLARK COUNTY, NEVADA

JACYNTA McCLENDON,

Plaintiff, Case No.: A-13-680935

Defendants

DEFENDANT'S MOTION F'OR PROTECTIVE ORDER

COMES NOW Defendant, DIANE COLLINS, (herein "Defendant") by and through her

counsel of record, Barski Drake and Browne, PLC, and move for a protective order to bar Plaintiff,

JACYNTA McCLENDON, from m Defendant's withd¡awn

medical Appel, M.D

DATED this day of August,2014 PLC

No.
10191 Park Run Dr., Suite 110
Las Vegas, NV 89145
P : 7 O2- 463 - l22I IF : 7 02-920 - 8420
Attorneys for Defendant, DIAN E COLLINS
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MEMORANDUM OF POINTS AND AUTHORITIES

I. RELEVANT FACTS

This matter arises from a rear-end collision.

Defendant retained Eugene Appel, M.D., to analyze the medical records of plaintiff and

provide his opinions as to causation and treatment, Defendant timely designated Dr. Appel. On

August 12, 2014 Defendant de-designated Dr. Appel as an expert expected to testify at trial.

Plaintiff has noticed Dr. Appel's deposition for August 15,2014. Defendant objects to plaintiff's

deposing Dr. Appel or utilizing his testimony in any manner.

IL DR. APPEL IS A NON-TESTIFYING EXPERT WHO MAY NOT BE DEPOSED

This motion is govemed by NRCP 26(bX4XB).

deposition, discover facts known or

Id' NRCP 35(b) governs the reports of independent medical examiners and is inapplicable here as

Dr' Appel did not perform an independent medical examination of the plaintiffs. Defendant has

withdrawn its designation of Dr. Appel. Defendant carurot and will not call Dr. Appel to testify at

trial.

Under these facts, Plaintiffs must demonsüate "exceptional circumstances under which it is

impracticable for the party seeking discovery to obtain facts or opinions on the same subject by

other means." NRCP 26(b)(4XB). No exceptional circumstances are present. plaintiff has

designated David Oliveri, M.D., to testify as to treatment a¡d causation. Plaintiff has already

obtained from Dr. Oliveri the discove¡y facts and opinions they seek from Dr. Appel. There are no

exceptional circumstances.

a. Case Law Supports Request for Prôtective Order

It does not aPpear the Supreme Court of Nevada has interpreted NRCP 26(b)( )(B) in a

published decision. As a result, it is permissible to consider the rulings of other cou¡ts with similar

rules.
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reversedabsentanabuseof thatdiscretion." GeneralMotorsCorp.636 So.2d at3l4. Thecourt

then analyzed the car dealer's use of the engineer's testimony against MRE 403, the equivalent of
which is codified in Nevada. "Although relevant, evidence is not admissible if its probative value

is substantially outweighed by the danger of unfair prejudice, of confusion of the issues or of
misleading the jury." NRS 48.035(1) "Although relevant, evidence may be excluded if its
probative value is substantially outweighed by considerations of undue delay, waste of time or

needless presentation of cumulative evidence." NRS 48.035(2).

Applying this standard, the Court concluded the engineer's testimony was properly

excluded from trial.

General Motors Corp. 636 So. 2d at3I4.

The Court noted the car dealer's position "create the anomaly that although a party carinot

depose an adversary's non-testifying expert, a court can compel the witness to testify at ftjal.', Id.

at 314-15. (quotation omitted)

Allowing General Motors to call Marcosky as a trial witness and to allude to the
fact that he had been retained and later disinissed by the Jacksons would be hishñ
preþdicial. Generally, when an expert formerly reíained by a party is allowãã--ió
testify for an adverse party, he is restricted frorn mentioning the prioí affiliatiott.- 

-

General Motors Corp.636 So. 2d at3I5.

Federal courts have ruled similarly and the Supreme Court of Nevada has ruled "federal

decisions involving the Federal Rules of Civil Procedure provide persuasive authority when this

court examines its rules." Nelson v. Heer,l2l Nev. 832,834, rzzp.3d 1252,lz53 (2005).

In Ross v. Barlíngton Northent À.R., 136 F.R.D. 638 (N.D. III. 1991) a defendant sought to

depose a plaintiff's expeÍ witness who had been disclosed but subsequently withdrawn.

Although plaintiff may have o^riginally designated the witness as a testifying expert,
plaintiff has the prerogative of changing hilmind. Since plaintiff changéd fiis riind
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Id. at 638-39. Other courts have followed.Ross.

One limited exception has been recognized, however the reasons for this exception render

it inapplicable to this case. In House v. Combined hts. Co.,168 F.R.D. 236 (N.D. Iowa 1996) the

plaintiff submitted to an independent medical examination. After the examination, however,

defendant objected to the plaintifls efforts to depose the examiner and obtain a copy of her report.

The court ruled the deposition could go forward due to the nature of a Rule 35 examination.

House is inapplicable here as Dr. Appel did not perform a Rule 35 examination.

FMC Corp. v. Vendo Co.,196 F, Supp.2d 1023 (E.D. CaL.2002) also concemed the issue

of an opposing party calling another party's dedesignated expert. The court applied the

exceptional circumstances test identical to that in NRCP 26(bX4XB) and did not ler the deposition

proceed. It distinguished from House, noting the experts at issue "did not perform a Rule 35

examination." Id. at 1046. House was even rejected where a Rule 35 examination was performcd,

the defendant listed the examiner in its pretrial disclosure of witnesses and then withdrew the

designation. Lehanv. Antbassador Programs, Inc.,l9O F.R.D. 670 (E.D. Wash. 2000), Instead,

the exceptional circumstances test of Rule 26(bX4)(B) applied. Id. at672.

///

/t/

/t/
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utilizing his testimony for trial is warranted

ilI. CONCLUSION

Plaintiffs are required to satisfy the exceptional circumsrances test of NRCp 26(bX4XB)

before they may obtain the deposition of Dr. Appel and use his testimony for trial. plaintiffs

cannot satisfy this standard and a protective order barring Plaintiffs from deposing Dr. Appel or

DATED this day ofAugust, 2014 PLC

No.9769
10191 Park Run Dr,, Suite 110
Las Vegas, NV 89145
P : 7 02- 463 - I22l lF : 7 02-920 -8420
Attomeys for Defendant, DIAN E COLLIN S

J^^
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MOT
Aonv E. BnrcvnN, Esq.
Nevada Bar No. 11926
Cnr*r V^Luî,zBnrcrrnn & Nnr,son
8831 W. Sahara Avenue
Las Vegas, Nevada 89117
Telephone: (7 02) 255 -07 00
Facsimile: ('l 02) 255-21 59
Anorneyþr Plaìntíf

JA CYNTA McCLENDON,

Plaintiff,

DISTRICT COURT

CLARK COUNTY, NEVADA

Case No.:
Dept.

A-13-68093s-C
xxx

vs.

DIANE COLLINS,

PLAINTIFF''S MOTIONTO
DESIGNATE EUGEN L. APPEL, M.D.,
AS AN EXPERT WITNESS, TAKE HIS
DEPOSTION, A¡[n USE HIS tryRITTEN

OPIMONS AND DEPOSITION
TESTIMONY AT TRIALDefendant.

PLAINTIFF'S MOTIOIN TO DESIGNATE EUGEN L. AppEL, M.D., AS AN EXPERT
WITNESS, TAKE HTS DEPOSTION, AI\D USE HIS WRITTEN OPINIONS AND

DEPOSITION TESTIMONY AT TRIAL

COMES NO'W, Plaintiff Ja Cynta McClendon, by and through her attomey of record,

Adam E. Brigmar¡ Esq., and submits her motion to designate Eugene L. Appel, M.D. as an expert

witness, take his deposition, and use his written opinions and deposition testimony at trial:

I. X'ACTSÆROCEDURAL HISTORY

The NSTR Conference in this matter was held on May t3,2014. The Scheduling Order

was issued on May 14,2014, wherein trial was set for August 22,2014, with a discovery deadline

of July 30,2014, inclusive of any/all expert designation and disclosures. Defendant designated

Eugene L. Appel, M.D., on June 24,2014, and Plaintiffdesignated David J. Oliveri, M,D., with a

medical records review and rebuttal opinion to Dr. Appel's report. Immediately thereafter,

defense counsel demanded a discovery dispute conference. The discovery dispute conf€rence was

I
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held on July 30, 2014, telephonically with the cou¡t, with counsel for both parties presenl During

that conference, defense counsel demanded that the discovery deadline be extended to

accommodate a deposition of Dr. Oliveri, and demanded that the court grant defense counsel leave

to have Dr. Appel author a report in response to Dr. Oliveri's report. Plaintifls counsel argued

under NSTR 19, that the intent of the drafters was clear; that the parties should rely on reports, in

lieu of live testimony, and by extension - deposition; all of which serves as cost saving measures,

and thereby serves to promote the utility of the Short Trial Program. Defense counsel argued that

costs should have no bearing on his right to take Dr. Oliveri's deposition. The court agreed with

defense counsel and extended the discovery deadline from July 30,2014,to August 19,2014. The

court granted defense counsel the right to take Dr. Oliveri's deposition, and granted plaintiff s

counsel the mutual right to take Dr. Appel's deposition. The couf also granted defense counsel

leave to provide an additional report in response to Dr, Oliveri's opinions. Thereafter, both

counsel were able to set the deposition of the doctors, with Dr, Oliveri's deposition being noticed

for 7:15 a'm. on August 74,2074, and Dr. Appel's deposition being noticed for August 15,2014 at

9:00 a.m., to be conducted telephonically. Dr. Appel authored another expert report on August 4,

2014, and defense counsel properly disclosed it on August S,2Ol4.

Mid-morning on August 12,2014, ten days prior to trial, and seven days prior to the close

of discovery, defense counsel emailed and later called plaintifPs counsel to state that he was de-

designating Dr. Appel, and did not want to use his report or even mention his name at trial.

Plaintiffs counsel was taken aback by Defendant's llth hour patently unfair actions and the

parties discussed the matter. Defense counsel at that time proposed a compromise: to just submit

on tlre reports and not conduct any depositions, which would also save costs and time. plaintiffs

counsel pointed out that this was his original proposal at the July 30, 2Ol4 discovery dispute

conference - which defense counsel would not agree to. Nonetheless, due to the lateness of

defense counsel's action, with depositions having been set, with deposition funds already having

2
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I

been sent and received by the doctors, and all of the time and effort expended by both parties

based on defense counsel's demands at the July 30,2014 dispute conference, plaintiff s counsel

stated that he needed time to consider the situation. Around the close of business on August 12,

2014, plaintiffs counsel received Defendant's unadorned de-designation of Eugene Appel, M.D,

and plaintifPs counsel was advised that defense counsel requested another discovery dispute for

the morning of August 13,2014,\,ith the court,

That conference was held. The llth hour issue of de-designation was addressed by all

parties' Defense counsel insisted that he could de-designate. Plaintiffs counsel disputed the

propriety and faimess of defense counsel's llth hour acti'on, and argued as to the repercussions

defense counsel's action would have upon PlaintifPs case, and that Ptaintiff should then be

allowed designate Dr. Appel as her own expert. Counsel for both parties indicated possession of

case law to address the issue. The court asked the parties to provide the same via email by 10:00

am, August 14,2014. This motion follows that request,

II. ARGUMENT

"Discovery is a truth-seeking process"

A. Dr. Appel'IVas Disclosed As A Trial Expert By Defendant In This Matter.

The Nevada Supreme Court has not directly addressed the issue of a Defendant attempting

to strike their own expert witness following his timely disclosure and production of his reports, on

the very eve ofhis properly noticed deposition. Fortunately, other courts around the country have

dealt \ryith this issue. Legal authorþ from the coast of Califomia to the panhandle of Florida

weighs in favor of of allowing Dr. Appel's repof to remain the case. District Court Judge George

Marovich, in a memorandum opinion and order regarding The Hartford Fire Insruance Company.

Inc. v Transgroup Express" Inc., discusses The Hartford Fire Insurance Company, Inc.'s petition to

quash a subpoena issued by Transgroup Express, Inc., served on one of Hartfo¡d's disclosed

testiffing experts. Hartford's expert had already produced two expert reports in the matter. Upon

3
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notice of that expert's deposition, Hartford withdrew the expert as a testifing expert and refused

to produce him for deposition. Judge Marovich found that Transgroup was entitled to the expert,s

deposition, even though Hartford had re-designated the expert as a non-testiffing expert, Judge

Marovich opined, in relevant part, as follows:

Discovery is a truth'seeking process, and it does not serve that

process to allow a party to avoid the deposition of an cxpert whose

report has been produced by changing that expert's designation to

that of a trial-preparation expert. The court anticipates that the

seventh circuit would agree that parties cannot protect an expert fiom a

deposition by changing an expert's designation from testising expert to

trial-preparation expert after that expert's report has been produced to the

opposing party.

[Magistrate] Judge Denlow properly relied on sEC v, Koenig. 552 F.3d

736, 744 (7th cir. 2009), In Koenig, the seventh circuit considered

whethe¡ it was proper for the sEC to call Koenig's expert witness,

Dunbar, at hial even though Koenig had decided not to call Dunbar. The

seventh circuit concluded that the sEC was not required to list Dunbar

as its own witness during discovery in order to call him at trial. The

Seventh Circuit went on to say:

suppose this is wrong, however, and that the sEC should have identified

Dunbar during discovery as its own witness .... Delay in alerting Koenig

that Dunbar might testiff was af¡ hannless as they come, given Dunbar's

status as Koenig's expert .... Koenig maintains that with more advance

notice from the sEC he would have withdrawn Dunbar as an expert. But

how could that have helped? A witness identified as a testimonial

expert is available to either side; such a person canrt be transformed

after the report has been disclosed, and a deposition conducted, to

4
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the status of trial-preparation expert whose identity and vicws may

be concealed, see Fed. R.civ.p. 26(bX4XB). Disclosure of the report

ends the opportunity to invoke confidentiality_SEfu,KS9arg, 557 F.3d

at744 (emphasis added). This court is aware, as Hartford points out, that

the quoted portion is dicta. still, the seventh circuit considered (albeit

quickly) whether aparty could redesignate an expert as a trial-preparation

expert after an expert report has been issued. The seventh circuit

concluded, albeit in dicta, that the "[ d]isclosure of the report ends the

opportunity to invoke confidentiality." This court reads that to mean that

a party cannot invoke the protections of Rule 26þ )( 4)(B) after the party

has issued an expert report with respect to a particular expert. Emphasis

added.

Simila¡ to Ha¡tford above, Defendant in this matter is seeking to preclude her own expert

from teslifying via his written and disclosed opinions, due to what she perceives as unfavorable

opinions. Like Harrford, Defendant now seeks desperately to preclude Dr. Appel's deposition

from going forward, despite agree to the deposition two weeks ago. Also like Harrfo¡d, Defendant

here is attempting to preclude her expert's two written report from going before the jury, by

attempting to inappropriately invoke the work product privilege by de-designating him, or re-

designating him as not-testifring "consultant." Hero, Dr. Appel completed not just one report, but

also a second report pursuant to Defendant's demand to extend discovery deadlines, all of which

was properly disclosed by Defendant pursuant to NRCp 16.1.

Plaintiff designated and disclosed Dr. Appel properly under NRCp 16.1, on August 13,

2014, approximately twenty-four hours after Defendant notice her de-designation, However, SEC

v. Koenig indicates that even if Plaintiff did not list Dr. Appel as an expert, that he would still be

5
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allowed 1o testifu at trial for Plaintiff. Discovery is a truth seeking process, and Defendant,s

attempt to hide the truth from the Jury in this matter would be manifestly unfair and improper.

Other cases echo Judge Marovich's Order and SEC v. Koenig. ln peterson v. Willie, gl

F.3d 1033 (1996), the United States Court of Appeals, Eleventh Circuit, dealt with a similar issue.

In that case, a Plaintiffappealed ajudgment entered on ajury verdict, based in part on the district

court's purpofed error in allowing the testimony of a doctor retained by plaintiff - but later

discharged - to testify on behalf of Defendants. Id, at 103. The doctor in peterson was designated

as an expef witness expected to testif at trial pwsuant to Federal Rule of Civil procedure

26(bX4XAXi), the analogue to Nevada Rule of Civil Procedure 26(b)(a)(A). Following that

doctor's unfavorable deposition testimony, the Plaintiff in Peterson withdrew said doctor's

designation as a trial expert and filed a motion in limine seeking to preclude him from testirying in

the trial, Id. The Plaintiff in Peterson argued, like Defendant in this case, that the testimony ftom

that doctor would be cumulative and duplicative of Defendants' other expefs. Id. The disttict court

permitted the doctor to not only testiff at trial on behalf of the defendants, but also allowed the

doctor to testify that he was originally retained by the plaintiffs counsel. Id. Emphasis added.

The Eleventh Circuit ruled that there was no error in allowing defendants to call plaintifps expert

at trial, and that, the opposing parfy could call that expef at hial, notwithstanding his de-

designation like Defendant has done here Id. The analogues to the present case are clear. An

expert is retained by a party, in Peterson by the Plaintift in the present case by Defendant. The

party, following disclosure of the expert as a trial witness, finds that the testimony no longer

benefits their case.

The paucity of case law directly on point is indicative of Defendant's audacity at this

attempt to hide properly disclosed admissible evidence from the jury that she deems unfavorable

to her case. The vast majority of cases discuss a party's withdrawal of their expert before the

expert produces a reporf or is deposed, and whether "hidíng" such an expert's unfavorable

6
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opinions by de-designation is proper. In Kennedy v. Superior Court, 64 Cal.App.4th 674 (Cal.:

Court of App' l st App. Dist. 5th Div. 1998), the Couf of Appeals of California found that a party

who submits to a medical examination pursuant to the California Code of Civil procedure, the

analogue to NRCP 35(b X2), is entitled to a report of that examination, and that such a pafy has a

right to depose the examining physician even if the party requesting the examination has

withdrawn the physician as an expert witness. In Codgell v. Brown, 220 N.J.Super. 330, S3l AZd

1379 (1997)' [the New Jersey Superior Court of Law notcd that 'ra trial is essentialþ a search

for the truth,'r and found that the Plaintiff in that matter could call as their witness an

examining doctor who was initially consulted by one of the defendants and who prepared a

report on behalf of a defendant. Codeell at 332, emphasis added. Nevada Rule of Civil

Procedwe 26(bX4XA) states that a party may depose any person who has been identified as an

expert whose opinions may be presented at t¡ial. Dr. Appel falls within that classification, as

Defendant disclosed him as a trial witness following his Medicat Records Review of plaintiffs

medical records, and his preparing a report thereto on June 24,2014, and August 4,2014.

Simply because Dr. Appel believes that some of Plaintiffs medical treatment was

reasonable and causally related to the subject motor vehicle, accident does not mandate his

exclusion from testi$ing at trial.

B. Ptaintiff Reserved rhe Right ro call Dr. Appel As An Expert within All
Applicable Discovery l)eadlines.

In her Initial Early Case Conference Production of Documents and Witness List pursuant

to NRCP 16.1, disclosed on May 73,2014, Plaintiffexpressly reserved the right to call, or cross-

examine, experts Defendant disclosed in this matter. See Exhibit I , at page 4, line 25. Nevada

Rule of Civil Procedure 16.1(a)(2) provides that expert disclosures must be timely and that they

need to include written reports from those retained experts. Defendants disclosed Dr. Appel as an

expert on June 24, 2074, which was timely as per the May 14,2074 Scheduling Order in this

7
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matter. Only now, afrer Dr. Appel has authored not one, but two reports, and Dr. Appel's

deposition is set and properly noticed for less than twenty-fotu hours from the time of this hearing,

and approximately forly-eight hours from Defendant's 1lth hour decision to de-designale Dr.

Appel as a witness, despite Plaintiff expressly reserving the right to call him as her own witness on

May 13, 2014' Plnntiff has reserved the right to use him as her o.wn expert. At no point in the

three months from that time, until the recent de-designation of Eugen Appel, M.D. has Defendant

objected to Plaintiffs reservation of the right to call Dr. Appel in her c¿uc in chiel or the

reservation of the right to use Dr. Appel as an expert for the Plaintiff. In an abundance of caution,

Plaintiff specifically designated Dr. Appel as an expert on Plaintiffs behalf. See Exlibit 2,

Plaintiffs First Supplement to Designation of Expert Witnesses, dated August 13, 2014, arrd

PlaintifPs Second Supplement to Early Case Conference List of Witnesses & Exhibits, dated

August 73,2014, on file herein. With the close of discovery in this matter cunently set for August,

19, 2014, six days from the time of Plaintiffs most recent disclosure, Plaintiff has properly

disclosed and designated Dr. Appel.

Defendants will suffer no prejudice from Dr. Appel's reports and deposition being

published to the jury during frial in this matter. Indeed, it was Defendant who timety produced and

properly disclosed the two expert reports from Dr. Appel, and, at the July 3O,Z0l4 conference, it

was defense counsel who agreed that plaintifPs counsel's has a mutual right to take Dr. Appel's

deposition in this matter, which the court ordered, and which is cunentþ noticed to occur

approximately twenty-four hours from the time of this hearing.

8
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III. CONCLUSION

Defendants timely and properly disclosed Dr. Appel, and his repof, following a medical

records review of Plaintiff s medical records and billing associatecl with this case, and following a

review of Dr. Oliveri's report. Defendant even insisted that the court permit Dr. Appel to provide a

second report in this case. Defendant also agreed, before the court, to Plaintifls request to take

Dr' Appel's deposition' Defendant cannot now seek to hide the truth of Dr, Appel's medical

opinions and testimony fiom the jury in this matter. z\s such, Plaintiff requests that this hono¡able

court order that she be allowed to: publish Dr. Appel's two written reports to the jury; take Dr.

Appel's deposition, and publish the deposition testimony at trial, Plaintiff respectfully requests

the court to grant Plaintiffthat which she has requested herein, based on the points and authorities,

and any oral argument the court may deem necessary.

+*Plaintiff s counsel received this moming, Defendant's Motion for Protective Order. plaintiff

believes that her instært motion, with points and authorities listed above, seryes also as an

appropriate opposition to Defendant's Motion for Protective Order, and therefore submits this

motion for that purpose as well.

Dated ,hß lllKof Augusq 2ol4

CRAM VALDNZBRIGMAN & NELSON

ESQ.
Nevada 11926
8831 rrJVest Sahara Avenue
Las Vegas, Nevada 89117
Telephone: (7 02) 25 5 -07 00
Fax: (702) 255-2159
Attomey forPlaintiff
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CERTIX'ICATE OF SERVICE

I do hereby certiff that on ,O" 1fO* of August 2014 that I se¡ved a copy of

PLAINTII'X"S MOTIOIN TO DESIGNÁ,TE EUGEN L. APPEL, M.D., AS AI\ EXPERT

WITNESS, TAKE HIS DEPOSTION, AI\D USE HIS WRITTEN OPINIONS AÈID

DEPOSITION TESTIMONY AT TRIAL via e-service and e mail to the following person(s):

Byron F. Browne, Esq.
BARSKI DRAKE BROWNE, PLC.
10191 Park Run Drive, Suire 110
Las Vegas, Nevada 89145
bbrowne@bdbattorneys.com
Attorneyfor Defendont

Patrick N. Chapin, Esq.
PATRICK N. CHAPIN, LTD.
129 Cassia Way
Henderson, Nevada 89014
pat@chapinlaw.net
Judge Pro Tem

of ALDFZBrucpTRN &NELSoN

68

10



Exhibir L4



6
T
aî

fr'xir-ãçs'!co=

>7.$
=*ÊIå ô.=<HH
l.'g Ér.{.)s*.*ô.u äs
(J -s -t
F i;N

S-ciËkeIô-:x
d
u
F.

I

1

3

4

5

6

7

I
I

t0

lt
t2

Í3

t4

t5

¡6

t1

18

19

:0

2t

z2

23

24

25

26

27

28

Eleclronically Filed
081141201412:10:56 PM

$RDlr
PATRTC¡{ N. CHAPIÌ{, ESQ.
Nevada Bar No. 004946
PatrickN. Chapin, Ltd.
129 Cassia \4¡ay
Henderstx, Nevada 890 I 4

QAÐ ß3-72es
Judge Pro Tempore

JA CìYIITAMcCÍ,ENDON,

lrlaintifi

ÐISTRICTCOURT

C LAIIK COUh"'I'Y, NI,)VADA

CLERK OF THE COURT

CaseNo. A-13-680935-C
Dept. No. XXX
STP No. 13-1744

v

)
)
)
)
)
)
)
)
)
)
)
)

ORIIER
DL.\NE COLLINS and RICIIARD COLLINS;
ROIJ OORPORA'III(:INS i tirrough X, inctusive,
and ÐOES I through X, inciusi.ie,

f)efendanis

T0: A-DAIM E. BRiGMAN-, ESQ., CRAÀ,I VALDEZ BRIGMAT{ d¿ NELSON,
r\ttorney for Plaintiff; a¡:d

TO: BY.RON F.r,. BRowN BARSKI ÐRA.ÊlË BRO\¡fN, Attorney forÐefendani.s.

This m¡tter cÊme on tbr "ch¿mbers hearing" on fwo separate motions that were recently

filed' Ðefendant has filerl a MoÈion for Protective ôrrJcr, Ptaintiff filed a Motion to Ðesignate

Eugene L. Appei, M"D., as sn oxpl-lrt rvitness, take his deposition, and use his rvr.itteir opinions

and deposítion testimcny at tial. Moreover, Plaintiff has requested in he¡ insia¡rt rnotiou that

those legal argurnents contained lvithin also sen'e as an Opposition to Defendant's Nlotion tbr

Protective Order. The Court liaving revier.ved, in detail, the respeetive and instant motions filed

by Plaintiffand Defendant, and considering alt legal argunrents wiÈhin, rules a"s follows:

IT IS IIEREBY ORDEREÐ that Defendant's h{otion forl}mtective Ordei.is hereby

GRANTEÐ, in flrll, whereby Piaintiff is barred from takiug the dq'rosition of Defendant's de-

desippated expert witness, Eugene L" Appel, M.D, The Court's decision to grant De.fentiant's

1
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Motion for Protectíve Order is based significantly on the fact that Dr. Appel, p1ig.LÉS.Iç&Ifu¡U

dede.siruJing him as an-expg$ \Àfi!$$.g, had rrot pørfarmed a Rule 35 examination on the

l>laintiff

IT IS FtTRTHDR ORDIIRED that Plaintiffs Motion to Ðesigrrate Eugene L. Appel,

M.D. as an expefi rvitness, take his deposition, and use his rwitten opinions and rJeposition

festimony at triâl is hereby DENIED in firll.

IT IS SO ORDERED.

DATED this 14ú day of August, 2014.

PATRICK N. CHAPIN, LTD,

P N. CHAPIN,
Nevada Ba¡ No. 004946
129 Cassia Way
Henderson, Nevada 890i4
Judge Pro Tempcrre
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c E F.TrFr C,{rE OF. $ E, jÈliI_CE

I hereby certily that on the 14h day of August, 2014, I serv'ed a copy of the ftrregoing

ORI).ER by eleetronic service via the Odyssey File and Serue system within the Ëighth Judicial

Dist¡ict Court acklressed to the following:

Adam E. Brign:an, Esq.
Cram Valdez Brigman & Nelson
8831 West Sahara Avenue
Las Vegas, NV 89117
abri gman@) cvbnlarv. com
Aitorney for Plaintiff

Byron F.L. Bror,vne, Esq.
Iìarksi Drake Flrown
l0l9l Park Run Ðrive #l l0
Las Vegas, NV 8914.5

bbrownr@)btlbattorneys.com
Attorney for lJefendant

An Employee of PatrickN. Chapir:, Þ)sq.

.ludge Pro Tempore
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