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this Court order Susan Fallini and her counsel to show cause why sanctions, including civil contempt
sanctions, a bench warrant and monetary sanctions, should not be issued against her and her counsel.

DATED this_Z§ day of August, 2009.
ALDRICH LAW FIRM, LTD.

John P. Aldrlch

Nevada Bar No. 6877

1601 S. Rainbow Blvd., Suite 160
Las Vegas, NV 89146

(702) 853-5490

Attorneys for Plaintiff
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John P. Aldrich

Nevada Bar No.: 6877

ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160 .
Las Vegas, Nevada 89146

(702) 853-5490

Attorney for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
' THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, by Case No.: CV24539
and through his mother JUDITH ADAMS, Dept. No.: 2P '
individually and on behalf of the Estate,

Plaintiff;

V.

SUSAN FALLINI, ; DOES I-X, and ROE
CORPORATIONS I-X, inclusive,

Défendants.

SUSAN FALLINI,
Counterclaimant,
s, ,
Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS,
individually and on behalf of the Estate

Counterdefendants.

- AFFIDAVIT OF JOHN P. ALDRICH IN SUPPORT OF MOTION TO COMPEL

State of Nevada )
.. )SS
County of Clark )

Affiant, being first duly sworn, deposes and states the following:

1. L JohnP. Aldrich, am an attorney licensed to practice in the State of Nevada and a
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partner in the law firm of Aldrich Law Firm, Ltd. _
2. My office address is 1601 S. Rainbow Blvd., Suite 160, Las Vegas, Nevada §9146.
3. The decent’s mother, JUDITH ADAMS ("Judith"), filed a complaint on behalf of
Adams’ mother and his estate on November 29, 2006 and properly served Fallini with process.

Fallini filed her Answer and Courterclaim on March 14, 2007. On October 31, 2007, my office

submitted interrogatories to Fallini. Those interrogatories were never answered. My office also

submitted requests for admissions and Plaintiff’s first set of requests for production of documents
on October 31, 2007. A second set of requests for production of documents were submitted to
Fallini on July 2, 2008, requesting information as to Fallini's insurance policies and/or carriers that
may provide coverage for damages that occurred as a result of the incident

4, Fallini never responded to any of these requests. To this date, Fallini has not
produced any Tesponses of any kind to Plaintiff’s written discovery requests. Despite an extension
requested by Plaintiff and granted by the Court, the discovery period has lapsed without any
responses being provided by Defendant.

5. On or about April 7, 2008 (and again on May 14,2008 with a Certificate of Service),
[ filed a Motion for Partial Summary Judgment. Defendant did not oppose that motion and the Court
granted that Motion on July 30,2008. Notice of entry of the Order Grantmg Plaintiff’s Motion for
Summary Judgment was served on Defendant on August 15, 2008.

6. I attempted to anucably resolve the discovery dispute and obtain a copy of -
Defendant’s applicable insurance pohcles but to no avail. On February 24,2009, I sent letters to
Defendant s counse] seeking responses to the discovery.

7. TIhave attempted to discuss this discovery issue with Defendant’s counsel, Mr. Kuehn,
as well. On or about March 6, 2009, I contacted the office of Defendant’s counsel. I was informed
that Mr. Kuehn was not available. I left a message with my phone number and asked that Mr. Kuehn
return the call. No return call ever came.

8. On March 18, 2009, I again contacted the office of Mr. Kuehn. I was informed that

Mr. Kuehn was not available. I left a message with my phone number and asked that Mr. Kuehn
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return the call. No return call ever came. _

9. On March 23, 2009, Plaintiff filed a Motion to Compel Defendant’s Production of
Documents, including information regarding any insurance policies that may provide coverage for
the incident as contemplated in the Plaintiff's second request for documents. This motion was heard
on April 27, 2009. I was unable to attend, but my associate attended. I am informed that the
Defendant’s attorney, .Mr. Kuehn, attended the hearing. Mr. Kuehn did not oppose the motion to
cofnpél and agreed at the hearing it was warranted. Mr. Kuehn provided no explanatiron as to why
Deféndant failed to respond to all discovery requests. Mr. Kuehn égreed sanctions were warranted,
however, he disputed the amount of sanctions. This Honorable Court granted the Motion to Compel
and awarded John Aldrich, Esq., $750.00 in sanctions for having to bring the motion. A Notice of
Entry of Order on the order granting the motion to compel was entered on May 18, 2009. Tt was
served by mail on Defendant on May 14, 2009. Defendant never complied with the Order.

10.  On June 16, 2009 my office filed a Motioﬁ to Strike Defendant’s Answer and
Counterdaim due to Defendants complete failure to comply with discovery requests and this Court’s
Order. The Defendant’s counsel again attended the hearing and again provided no explanation as
to why Defendant failed to respond to all discovery requests, but stated Defendant would comply
with discovery requests. This Honorable Court denied Plaintiff’s Motion to Strike based on
Defendant’s counsel’s promises to comply. This Honorable Court did, hoWevef, order Defendant
to comply with the Order granting Plaintiff’s Motion to Compel and to respond to Plaintiff’s
discovery reqﬁests by August 12, 2009 or Defendant’s Answer and Counterclaim would be stricken.
The Court also ordered Defendant to pay a $1,000 sanction. » ‘ .

11. To date, Defendant has failed to comply with the order of this Honorable Court and
respond to Plaintiff's discovery requests. Defendant’s counsel has pa’i:d the $1,750.00 in sanctions
as ordered by the Court.

111
[
/1]
/117
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12.  Plaintiff is entitled to the discovery responses, and in fact, Defendant has admitted
as much on more than one occasion. Nevertheless, Defendant refuses and continues to refuse to
respond. As the Court is aware, it is preferable for Plaintiff to place Defendant’s insurance carrier
on notice of the claim before obtaining a judgment in favor of Plaintiff; otherwise, Plaintiff fears
Defendant’s insurance company will refuse to pay the claim.

Dated this Z§ day of August, 2009. &}

%@HN P. ALDRICH, ESQ.

Subscrjt_))g/& sworn to before me
th&&% ay of Augugt', 2099.

ELEANO
otary Pups ENGEBRETSON

: c-State of Nev.
4 MyApAPEPT NO. 98—49282-1 o
: p XPires Qciober pa 200
O R ey : ?
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VS.

NOE ¥ : % 1 ;
John P. Aldrich, Esq. ; I
Nevada Bar No. 6877 FIFTH JUDICIAL s
ALDRICH LAW FIRM, LTD. ' e

1601 S. Rainbow Blvd., Suite 160 _ OCT 1 4 2009
Las Vegas, Nevada 89146 Nye Counay Slors
(702) 853-5490 25 bt Cuity el
(702) 227-1975 fax ~ Tiichslie A. Thore o
Attorneys for Plaintiff : : ~ i

1eT
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THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, individually and on behalf of the
Estate,

Case No.: CV24539
Dept.: 2P

Plaintiffs,

SUSAN FALLINI, DOES I-X and ROE -
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINT,

Counterclaimant,
VS.
Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
%
ADAMS, individually and on behalf of the )
)
)
)
)

Estate
Counterdefendants.
NOTICE OF ENTRY OF ORDER
/1 |
1117
/117
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PLEASE TAKE NOTICE that an Order was entered in the above-entitled matter on October
8, 2009, a copy of which is attached hereto as Exhibit 1.
DATED this __(2_ day of October, 2009.
ALDRICH LAW FIRM, LTD.

O P. Grs,

hn P. Aldrich, Esq.
evada State Bar No. 6877
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
(702) 853-5490
(702) 227-1975
Attorneys for Plaintiff

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ﬁ_?té\;? of October, 2009, I mailed a copy of the
NOTICE OF ENTRY OF ORDER, in a sealed envelope, to the following and that postage was fully
paid thereon: | ‘

Harold Kuehn, Esq.

Gibson, & Kuehn : :

1601 E. Basin Avenue, Suite 101
Pahrump, NV 89060 :
Attorney for Defendant/Counterclaimant

Katherine M. Barker, Esq.

Law Office of Katherine M. Barker
701 Bridger Ave, Ste. 500

Las Vegas, NV §9101

Attorney for Counterdefendant
Estate of Michael David Adams

Plssers Fopo st

-"An employee of Akdfich LawFirm, Ltd.
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SUSAN FALLINI, DOES I-X and ROE

ORDR . B . G o B o %
John P. Aldrich, Esg. FILED
Nevada Bar No. 6877 :

ALDRICH LAW FIRM, LTD.

1601 S. Rainbow Blvd., Suite 160 : 009 0CT -8 P 1: 2b
Las Vegas, Nevada 89146
(702) 853-5490 | WYE COUNTY CLERK
(702) 227-1975 fax 5Y DEPUTY
Attorneys for Plaintiff .

THE FIFTH JUDICIAL DISTRICT COURT Limda Wh

THE STATE OF NEVADA, COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH

ADAMS, individually and on behalf of the
Estate,

CaseNo.:  CV24539
Dept.: 2P

Plaintiffs,

VS.

CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,
Counterclaimant,
Vs.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

%

Estate of MICHAEL DAVID ADAMS, )
by and through his mother JUDITH )
ADAMS, 1nd1v1dua11y and on behalf of the )
Estate )
)

)

Counterdefendants.

ORDER REGARDING ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN
FALLINI AND HER COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF COURT

THIS MATTER having come on for hearing on Monday, September 28, 2009, a conference
having been held in Chambers before the Hoﬁorable Robeﬁ W. Lane, and John P. Aldrich, Esq., of

‘Aldrich Law Firm, Ltd., appearing on behalf of the Plaintiffs, with Harry Kuehn, Esq., appearing on

behalf of Defendant, the Court hereby drders as follows:

Page 1 of 2
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IT IS HEREBY ORDERED that Defendant’s counsel shall have until close of business on
October 12, 2009, to comply with the Order Granting Plaintiff’s Motion to Compel and provide
responses to Plaintiff’s Request for Production of Docum’ents, including the requested insurance
information.

IT IS FURTHER ORDERED that if Defendant does not provide the above-described
information by October 12,2009, Defendant’s counsel will be held in contempt of court and will be
fined $150.00 per day, beginning October 13, 2009; until said information is provided. The days
shall be calculated on a seven-day week.

IT IS FURTHER ORDERED that if the above-described information is not provided by
October 12, 2009, the Court vstill strike defendant’s pleadings in their entirety. Plaintiff will not need
to renew any motion regarding its request to strike defendant’s pleadings; Plaintiff will be able to

simply submit an Order Striking the Pleajmgs for 51gnature by the Court.

DATED this % day of ( /MMMA/ ,2009.

ROPRESTA | ANE
SISTRICT COURTIUDGE &

Submitted by:
ALDRICH LAW FIRM, LTD.

Jobn P. Aldrich, Esq.
evada Bar No.: 6877
601 S. Rainbow Blvd., Suite 160

Las Vegas, Nevada 89146
Attorneys for Plaintiff
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|| Estate of MICHAEL DAVID ADAMS,

ORDR

John P. Aldrich, Esq.

Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD. W 0
1601 S. Rainbow Blvd., Suite 160 ) NOY © 4 2009
Las Vegas, Nevada 89146 N o My a0
(702) 853-5490 . fMicheiie A, Ther

(702) 227-1975 fax ' Deputy
Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA, COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH ‘
ADAMS, individually and on behalf of the
Estate,

Case No.: CV24539
Dept.: 2P

Plaintiffs,

vSs.

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,

Counterclaimant,

VS.

by and through his mother JUDITH
ADAMS, individually and on behalf of the-
Estate, '

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER STRIKING ANSWER
AND COUNTERCLAIM OF DEFENDANT SUSAN FALLINI AND HOLDING
DEFENDANT’S COUNSEL IN CONTEMPT OF COURT

THIS MATTER having come on for hearing on Monday, September 28, 2009, a conference
having been held in Chambers before the Honorable Robert W. Lane, and John P. Aldrich, Esq., of

Aldrich Law Firm, Ltd., appearing on behalf of the Plaintiffs, with Harry Kuehn, Esq., appearing on
behalf of Defendant, the Court hereby orders as follows:
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FINDINGS OF FACT

The Court, having been presented the following facts by Plaintiff’s counsel and having
received no opposition to the facts by Defendant, makes the following ﬁndingé of fact:

L. This lawsuit arises out of an incident that occurred on or about July 7, 2005. At
approximately 9:00 p.m. on that day, MICHAEL DAVID ADAMS ("Adams") was driving his 1994
Jeep Wrangler on SR 375 highway in Nye County, when he collided with a Hereford cow ("cow"
owned by Defendant SUSAN FALLINI ("Fallini"). Adams died at the scene as a result (Sf the
impact.

2. The decent’s mother, JUDITH ADAMS ("Judith"), filed a complaint on behalf of

1| Adams’ mother and his estate on November 29, 2006 and properly served Fallini with process.

Fallini filed her Answer and Counterclaim on March 14, 2007.

3. On Octqber 31, 2007, Plaintiff submitted interrogatories to Fallini. Those
interrogatories were never anéwered. Adams also submitted requests for admissions and its first set
of requests for production of documents on October 31, 2007. A second set of requests for
production of documents were submitted to Fallini on July 2, 2008, requesting information as to
Fallini's insurance policies and/or carriers that may provide coverage for damages that occurred as
a result of the incident. ‘

4. Fallini never responded to any of these requests. To this date, Fallini has not
produced any responses of any kind to Plainﬁff’ s written discovery requests. Despite an extension
requested by Plaintiff and granted by the Court, the discovery period has lapsed without any
responses being provided by Defendant. | '

5. On or about April 7, 2008 (and again on May 14,2008 with a Certificate of Service),
Plaintiff filed a Motion for Partial Summary Judgment. Defendant did not oppose that motion and
the Court granted that Motion on July 30, 2008. Notice of entry of the Order Granting Plaintiff’s
Motion for Summary Judgment was served on Defendant on August 15, 2008. '

6. Plaintiff attempted to amicably resolve the discovery dispute and obtain a copy of
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Defendant’s applicable insurance policies, but to no avail. On February 24, 2009, Plaintiff sent
letters to Defendant’s counsel seeking responses to the discovery.

7. Plaintiff’s counsel, Mr. Aldrich, attempted to discuss this discovery issue with
Defendant’s counsel, Mr. Kuehn, as well. On or about March 6, 2009, Plaintiff’s counsel contacted
the office of Defendant’s counsel. Mr. Aldrich was informed that Mr. Kuehn was not available. Mr.
Aldrich left a message with Mr. Aldrich’s phone number and asked that Mr. Kuehn return the call.
No return call ever came. |

8. On March 18, 2009, Mr. Aldrich again contacted the office of Mr. Kuehn. Mr.
Aldrich was informed that Mr. Kuehn was not available. Mr. Aldrich left a message with Mr.

Aldrich’s phone number and asked that Mr. Kuehn return the call. No return call ever came.

(Exhibit 1.)

9. On March 23, 2009,-P1aintiff filed a Motion to Compel Defendant’s Production of
Documents, including information regarding any insurance policies that may provide coverage for
the incident as contemplated in the Plaintiff's second request for documéhts. This motion was heard
on April 27, 2009. The Defendant’s attorney, Mr. Kuehn, attended the hearing., Mr. Kuehn did not
oppose the motion to 'cdmpel and agreed at the hearing it was warranted. Mr. Kuehn provided no
explanation asto why Defendant failed to respond to all discovery requests. Mr. Kuehn agreed
sanctions were warranted, however, he dlsputed the amount of sanctions.

10. At the hearing on Aprll 27, 2009, this Court granted the Mot1on to Compel and
awarded John Aldrich, Esg., $750.00 in sanctions for having to bring the motion. A Notice of Entry
of Order on the order granting the motion to compel was entered on May 18, 2009. It was served
by mail on Defendant on May 14, 2009. Defendant never complied with the Order.

11.  On June 16, 2009 Plaintiff filed a Motion to Strike bDefendant’s Answer and
Counterclaim due to Defendants complete failure to comply with discovery requests and this Court’s
Order. The Defendant’s counsel again attended the heaﬂng and again provided no explanation as

to why Defendant failed to respond to all discovery requests, but stated Defendant would comply
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with discovery requests.

12. The Court denied Plaintiff’s Mbtion to Strike based on Defendant’s counsel’s
promises to comply. This Court did, however, order Defendant to comply with the Order granting
Plaintiff’s Motion to Compel and to respond to Plaintiff’s discovery requests by August 12, 2009
or Defendant’s Answer and Counterclaim would be stricken. The Couﬁ also ordered Defendant to
pay a $1,000 sanction.

13. To date, Defendant has failed to comply with the order of this Honorable Court and
respond to Plaintiff’s discovery requests. Defendant’s counsel has paid the $1,750.00 in sanctions
as ordered by the Court.

14.  Plaintiff is entitled to the discovery responses, and in fact, Defendant has admitted
as much on more than Onerccasion. Nevertheless, Defendant refused and continues to refuse to
respond.

15.  Because Defendant failed and refused to follow this Court” order and provide the
requested inforfnation, Plaintiff brought an Ex Parte Motion for Order to Show Cause Why
Defendént and Her Counsel Should :Not Be Held in Coﬁtempt. The Order to Show Cause was
granted, and a hearing was scheduled on September 28,2009. A conference was held in chambers,
50 as to avoid embarrassment to Defendant’s counsel. Following the conference, the Court ordered:

(A)  That Defendant’s counsel shall have until close of business on October 12,
2009, to comply with the Order Granting Plaintiff’s Motion to Compel and
provide responses to Plaintiff’s Request for Production of Documents,

~ including the requested insurance information.

(B) That if Defendant does not provide the above-described information by
October 12, 2009, Defendant’s counsel will be held in contempt of court and
will be fined $150.00 per day, beginning October 13, 2009, until said
information is provided. The days shall be calcﬁlated on a seven-day week.

(C)  Thatifthe above-described information is not prdvided by October 12, 2009,
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the Court will strike defendant’s pleadings in their entirety. Plaintiff will not
need to renew any motion regarding its request to strike defendant’s
pleadings; Plaintiff will be able to simply submit an Order Striking the
- Pleadings for signature by the Court.
| CONCLUSIONS OF LAW

Based on the Findings o‘f Fact, as set forth above, the Court makes the folloWing conclusions
of law:

1. Pursuant to NRCP 34, Plaintiff has the right to request documents which are
discoverable pursuant to NRCP 26. According to NRCP 34, Defendant has 30 days from receipt of
the requests for production of documents to pfovide appropriate responses.

2. NRCP 34(b) permits a party to seek relief under NRCP 37(a) if the party who receives
discovery requests fails to respond appropriately. NRCP 37(a) provides that the Court may enter an
order compelling a non-responsive party to disclose the requested information.

3. This Court has at least three times entered an order compelling Defendant to respond

to Discovery requests.

4, NRCP 37(b)(2)(c), permits “an order striking out pleadings or parts thereof,” fof I

discovery abuses. “Selection of a particular sanction for discovery abuses under NRCP 37 is
generally a matter committed to the sound discretion of the district court.” Stubliv. Big Int’l Trucks,
Inc., 107 Nev. 309,312-313, 810 P.2d 785 (1991) (citing Fire Ins. Exchange v. Zenith Radio Corp.,
103 Nev. 648, 649, 747 P.2d 911, 912 (1987) and Kelly Broadcasting v. Sovereign Broadcast, 96
Nev. 188, 192, 606 P.2d 1089, 1092 (1980.)) _

5. The Nevada Supreme Court held that default judgments will be upheld where “the

normal adversary process has been halted due to an unresponsive party, because diligent parties are

entitled to be protected against interminable delay and uncertainty as to their legal rights.” Hamlett

v. Reynolds, 114 Nev. 863, 963 P.2d 457 (1998) (citing Skeen v. Valley Bark of Nevada, 89 Nev.
301,303, 511 P.2d 1053, 1054 (1973).
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6. Defendant has provided no responses whatsoever, nor has Defendant objected to any

request. Defendant has failed on at least three occasions to comply with this Court’s Order.

7. Defendant has been given ample opportunity to comply with the Court’s Orders, |

and striking Defendant’s Answer and Counterclaim is appropriate under the circumstances.
| ORDER

Based: on the Findings of Fact and Conclusions of Law, as set forth above:

ITIS HEREBY ORDERED that Defendant’s Anéwer and Counterclaim shall be stricken,
and the Court Clerk is directed to enter Default against Defendant Susan Fallini. |

IT IS FURTHER ORDERED that Defendant’s Counterclaim, having been stricken, shall be
dismissed with prejudice. |

T IS FURTHER ORDERED that Defendant’s counsel, Harold Kuehn, Esq., is in bontempt
of Court and must pay to Plaintiff*s counsel, John P. Aldrich, Esg., $150.00 per day, beginning
October 13, 2009, and continuing to accrue until the information described above is provided. The

days shall be calculated on a seven-day week, and this Order shall constitute a judgment upon which

Mr. Aldrich can execute. Interest on unpaid balances shall accrue at the statutory rate.

IT IS SO ORDERED. |
DATED this_] _day of_f\Joueppe( 2009
DISIRICT COURT IUB6E...
Submitted by:
ALDRICH LAW FIRM, LTD.

M el

T@n P. Aldrich, Fsq.
evada Bar No.: 6877

601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
Attorneys for Plaintiff
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-'VS.

John P. Aldrich, Esq.

Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

(702) 853-5490

(702) 227-1975 (fax)

Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH '
ADAMS, individually and on behalf of the
Estate, , :

Case No.: CV24539
Dept.: 2P
Plaintiffs,
vs.

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,

Counterclaimant,

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH

)

)

)

)

)

)

)

)

)

)

)

)
)

)

)

)

)

)

)

)

g

ADAMS, individually and on behalf of the )

. - )

)

)

)

Estate,
| Counterdefendants.
NOTICE OF ENTRY OF DEFAULT
Iy
/11
/17
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PLEASE TAKE NOTICE that a DEFAULT was entered in the above-entitled matter on
February 4, 2010, a copy of which is attached hereto.
DATED this __f_ day of February, 2010.
ALDRICH LAW FIRM, LTD.

1 P Aldrlch Esq.
evada State Bar No. 6877
¥1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
(702) 853-5490
(702) 227-1975 (fax0
Attorneys for Plaintiff

CERTIFICATE OF SERVICE
" THEREBY CERTIFY that on the Yd/ﬁgay of February, 2010, I mailed a copy of the
NOTICE OF ENTRY OF DE‘FAULT,. in a sealed envelope, to the following and that postage was

fully paid thereon:

Harold Kuehn, Esq.

Gibson, & Kuehn

1601 E. Basin Avenue, Suite 101
Pahrump, NV 89060

Attorney for Defendant/Counterclaimant

Katherine M. Barker, Esq.
Law Office of Katherine M. Barker

4l 701 Bridger Ave, Ste. 500

Las Vegas, NV 89101
Attorney for Counterdefendant
Estate of Michael David Adams

W sinennidiitor

~An employee of Aldrich LawdFirm, Ltd.
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I ALDRICH LAW FIRM, LTD.

DFLT
John P. Aldrich, Esq
Nevada Bar No. 6877

1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 '
(702) 853-5490

(702) 227-1975 fax

Attorneys for Plaintiff

- THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA -
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, individually and on behalf of the
Estate,

Case No.:  CV24539
Dept.: 2r

Plaintiffs,
VS.

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Deferidénts.

SUSAN FALLINI,

Counterclaimant,
Vs.

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, individually and on behalf of the
Estate,

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

DEFAULT
It appearing from the files and records in the above-entitled action that Defendant SUSAN

FALLINI, being duly served with a copy of the Summons and Complaint on the 1¥ day of March,

12007, and that an Answer and Counterclaim were filed on March 14, 2007. Defendant and her
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counsel have not participated in this matter in good faith and both have been found in contempt of
Court, Based on the Findings of Fact and Conclusions of Law, on November 4, 2009, it was ordered

that Defendant’s Answer and Counterclaim be stricken and the Court Clerk enter a Default against

Defendant Susan Fallini. _Defaul'f is so entered.
DATED this /"Ry of February, 2010.
CLERX OF THE COURT
RACHEL ALDANA
By: '
Deputy Clerk
The undersigned hereby requests
and directs the entry of default.
ALDRICH LAW FIRM, LTD.
Jghn P. Aldrich, Esq.
evada Bar No.: 6877 '
601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
Attorney for Plaintiffs
Page 2 of 2
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John P. Aldrich -~ S RSN S
Nevada Bar No:: 6877 _ ‘ ‘ e
ALDRICH LAW FIRM, LTD. o -
1601S. Rainbow Blvd., Suite 160 26 15 It B e AR
Las Vegas, Nevada 89146 o : o o
(702) 853-54-?)? f v - ’ v . H "|:""’ £~ e—"\‘r 1;2";‘"—5 Pl EQ‘“{
Attorney for Plainti o S Cbe L LREA DT LD

vy for Plaind T B DEPUTY

THE FIFTH JUDICIAL DISTRICT COURT.
: - THE-STATE OF NEVADA
COUNTY OF NYE

| | |  Hlichstie A, Thors

Estate of MICHAEL DAVID ADAMS, by = | Case No.: CV24539 |

_and through his mother JUDITH ADAMS, - | Dept. No.: 2P

individually and onbehalf of the Estate, : I
Plaintiff,

SUSAN FALLINL ; DOES I-X, and ROE

CORPORATIONS I-X, inclusive;

Defendants.

SUSAN FALLINL,

| ' Counterdlaimant, -
VS. L ' 
Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS, -
individually and on behalf of the Estate,

Counterdefendants. -

 PLAINTIFF’S EX PARTE MOTION FOR ORDER TO SHOW CAUSE WHY
DEFENDANT SUSAN FALLINI AND HER COUNSEL SHOULD NOT BE HELD IN
~ CONTEMPT OF COURT AND POSSIBLE SANCTTIONS BE IMPOSED

-, COMES NOW Plaintiff JUDITH ADAMS, individually and for the ESTATE OF
MICHAEL DAVIDA ADAMS, by and'throilgh her counsel of record, John P. Aldrich, Esq., of the
Aldrich Law Firm, Ltd., and héreby mof/_es’ this Court pursuant to NRS 21 270 and 22.030 foran |
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| Order to Show Cause why Defendant Susan Fallini and her counsel should not be held in contempt "

| of court for her failure to comply with the Court’s Orders dated April 27, 2009, July 17, 2009, and

OctOher g, 2009 that Susan Fallini must produce all documents responsive to Plaintiff’s discovery-:

. requests Furthel Defendant requests that both Defendant Falhm and her counsel be required to |

appear in Court that Defendant and/or her counsel be sanct1oned for P1a1nt1ff havmg to brmg this
inotion, that the Court refer this matter to the State Bar of Nevada for consideration of d1sc1p11nary

actron and that the Coutt impose SHEF sanctlons - Plalntlff suggests $5,000 1rnmed1ate1y and $500 |

‘per day until Defendant complies — for Defendant’s repeated feulure to comply with the Court’ '

Orders If Defendant w111 not- comply w1th the Court’s Orders, or 1f both Defendant and her ’
counsel are’ not present in Court Plamtlff w111 request that the Court issue a bench warrant unt11‘

Defendant comphes

ThlS Motlon is made and based upon all papers pleadlngs -and records on file herein, the __

4po1nts and authontles and any ex.h1b1ts attached hereto and such oral argument as the court may | -

-entertain at the tlme of the hearmg on ) this matter

~ DATED this 5 day oprnl 2010.
ALDRICH LAW FIRM, LTD.

ER s L John P. Aldnch
Nevada Bar No. 6877 ”
1601 S. Rainbow Blvd., Su1te160
Las Vegas, NV 89146 . -
(702) 853 3490 .
Attorneys for Plazm‘zﬁ‘

AFFIDAVIT OF J OHN P. ALDRICH IN SUPPORT OF EX PARTE APPLICATION FOR :
s ORDER TO SHOW CAUSE

State’ o.fNevada' )
ySS

j County of C1a1k )

Affiant, be1ng ﬁrst duly sworn, deposes and states the following:

1. L JohnP. Aldncn am an attorney ncensea to pracuce in the State of Nevada and

1a partner in the law firm of Aldnch Law Flrm Ltd.
28

| PageZOf 11 -
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2. My ofﬁce address is 1601 S. Ralnbow Blvd Suite 160, Las Vegas Nevada 891 46
3. Thave personal knowledge of the contents of this do cument, or where stated upon

mforrnatmn and behef I beheve them to be true and T am. competent to test1fy to the facts set . .

‘ forth herein.

4. On March 23 2009 - ‘more than'a year ago— Plaintiff ﬁled a MotiOn»to-Compel

: Defendant’ S Productlon of Documents 1nclud1ng mformat10n regardrng any 1nsurance p011c1es that

'rnay plOVlde coverage for the . 11101dent as contemplated in the Pla1nt1ff‘s second request for

documents. ‘On Aprll 27, 2009 thls Honorable Court granted the Mot1on to Compel and awarded
J ohn Aldnch Esq $7 50 00 in sanctions forhavmg to brlng themotion. A Notice of Entry of Order

on the order grantlno the motlon to compel was entered on May 18 2009. It was served bymail on "

Defendant on May 14, 2009 Defendant never complled w1th the Order

5. On June 16, 2009 Plaintiff ﬁled a Motron to Strike Defendant’s Answer and_

_ Counterclann due to Defendants complete fallure to comply w1th dlscovery requests and 'thlS Court’ 1

‘Order. The Defendant’ ] Counsel attended the heanng and. agaln provrdedno explanauon asto why_ '

vDefendant farled to respond to all d1scovery requests but stated Defendant would comply w1th
: _the :Court’s Order and respond fo the dlscovery requests ThlS I—Ionorable Court’ demed

. Plalntlff’ S Mot10n to Strike based on Defendant’s counsel’s pl‘OIl‘llS es to comply This Honorable :

Court did, however order Defendant to comply Wlth 1ts prior Order and respond o Plalntlft’s
d1scovery requests by J uly 12 2009 or Defendant’s A:nswer and Counterclalm would be stncken '

’ "Defendant S counsel paid a total of $1, 750 in sanctlons as ordered by the Court

6. After Defendant agam falled to- comply with an Order of th1s Court on August 31,

,'2009 Plalntlff brought anEx Parte Motlon fo1 Order to Show Cause Why Defendant Susan Falhm

and Her Counsel Should Notbe Held in Contempt 'Ihe Court issued an Orde1 to Show Cause which |

|| required the attendance of both Defendant Susan Falhm and he1 counsel Harry Kuehn Esq. After. _
Na hearmcr n chambers on September 28, 2009 a heanng at whrch Deéfendant Susan Fallini did

not appear the Court issued an Order on Planmffs Order to Show Cause dated October 8,2009,

|| that Susan Fallini must ploduce all documents reSpons1ve to Plaintiff’s discovery requests by |

October 12, 2009. The Court further orde1ed that if Defendant did not supply the requested

Page3 of 11
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17 b concerned that as more tnne passes (and the economy contrnues to struggle) Defendant could be :
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-pleadmgs in their entrrety To. date, Defendant has falled t0 ‘comply w1th the order of this |

‘owes Plamtlff more than $25, 000 for not complymg with thls Court’s Order

to comply with drscovery requests Defendant and/or her counsel have never prov1ded any reason

thrs before she can proceed Wlth seekmg a Judgrnent otherw13e Plalntlff TURS the nsk that the - |

| ..'dlsposmg of or wastrng assets.
19
20

26

-made by Defendant’s counsel as well.

I

information by October. 12,2009, Defendant’s counsel would be held in contempt of court and :
would: ‘be fined $150 00 a day, begrnmng October 13, 2009. Further this Court ordered that if the )

requested mformatlon was not prov1ded by October 12, 2009, the Court would strike Defendant’ I

Honorable Court and respond to Plaintiff’s discovery requests OnN ovember 6 2009 an order .

was ente1ed Strrkrng Defendant S pleadrngs As of the date of this Motron Defendant’s counsel -
- 7. P1a1nt1ff has expended srgmﬁcant time and resources in attemptrng to get Defendant

for her fa11u1e to respond to d1scove1'y or to cornply with the Court’s Order Rather Defendant’
counsel has on more than one occasion acknowledged to- the Court that Defendant st prov1de the |
required mformat:lon but contrnues to fail to do so. _ '

8. Plarnt1ff ﬁrst requested the mformatlon she is seekmg more: than a yea:r ago. Plaintiff

has arlght to know what insurance is avarlable or if therers any msurance at all Plarnt1ff rnust 1earn '

Judgment will not be enforceable as to any: insurance that may apply to the case. Pla1nt1ff is also

' 9.- | Defendant’s counsel has not been cand1d wrth the Court On at least two occasmns
Mr. Kuehn has made specrfrc representanons to the Court that he and/ or his client would pr ov1de the
requested 1nforrnatron Mr Kuehn’s actions have served only 1o delay Justrce for Plamtlff
Defendant’s d11atory stall tactrcs are mappropnate and Plaintiff asks the Court to grant Plamtrff’ s |
Mot1on for Order Shortemng Time. Further at the’ heanng on September 28, 2009 Defendant’ |
counsel 1nade spemﬁcrepresentatmns thathe had contacted his malpractrce msurance carrier and that
theywould be contactrng him (and perhaps Plarntlff’ ] counsel) 11nrned1ate1y However no insurance -

attonley has made any effort to 1ntervene n th1s 1natter I am concerned ab out that repr esentatron ‘

/11
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{l or goal to cause d1fﬁcu1t1es ‘with the State Bar of Nevada for Defendant s attorney, but P1a1nt1ff -

|| Court set the heanng on the Orderto Show_ Cause as soon as prac_tlcable so asto avoid further delay

‘ Subscnb d & sworn to before nae :

")
10.  Defendant’s inappropriate actions have resulted n Substa'ntial-needless litigation and

have p1 ecluded Plaintiff from obtaining Judgrnent in this matter It is not the undersigned? s purpose:

beheves it would be appropnate to refer Defendant s conduct to the State Bar of Nevada for -
con31derat10n of pos31b1e d1sc1p11ne Defendant’s counsel clearly has no respect for th1s Court 1ts "
Orders or its authonty | '

11. _' Because of Defendant’s and/o1 her counsel’s repeated farlure to comply with this |

Court’s Orders, and the substantial length of time that has passed I 1espectfully request that this

in the proceedrngs

Dated thlS 5 day of Apnl 2010

thrsé Aday of April, 2010.

/Q/LMMM 2 ytdz//mc&;ﬁ?n/
NOTARY PUBLIe _

A ELEANOR ENGEBRETSON -
) Notary Public-State of Nevada g
? APPT NO.98-49282-1 -

| “POiNTS AND AUTHORITIES
_ T .
FACTS

Plamtlff 1s certaln the Court 1s ‘aware of the. facts of: both thrs case and the undellymg

d1scovery drspute as the Court mustnow consrder yet another motron related to Defendant s dllatory

and bad faith conduct
111
Iy
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; approxnnately 9:001 P. m. on that day, MICHAEL DAV]D ADAMS ("Adalns") was dr1v1ng h1s 1994. |
il Jeep Wranglel on 'SR 375 h1ghway in Nye County, when he collided w1th a Her eford COW ("cow")

‘her Answer and Counte1cla1n’1 on March 14 2007 On October 31, 2007, Pla1nt1ff subnutted '
A | mterrogatones to F a]luu Those mterrogatones were never answered Adams also submitted |
: ‘requests for adm1ss1ons and its ﬁrst set ofrequests for. productlon of do curnents on October 3 1,2007. |
A second set of requests for productlon of documents were submltted to Falhm on July 2 2008,

..requestlng mformatlon as to ‘Fallini's Jnsurance pohcres and/ or carriers that 1nay provrde coverage-

" »for damages that occurred as aresult of the mc1dent
I responses of any kxnd to Plaintiff’s wr1tten d1scovery requests Desplte an extens1on requested by '_ .
D provrded by Defendant

» ﬁled aMotlon for Partlal Surnmary J udgrnent Defendant d1d not oppose that rnot1on and the Court -
.granted that Mo’uon on J uly 30, 2008 Notlce of entry of the Order Grantmg Plau1t1ff s Motlon for |.

_Summary Judoment was served on Defendant on August 15 2008

Defendant s appllcable 1nsu1ance pohc1es but to no avall On February 24, 2009, Pla1nt1ff sent "

N
BN

Il mumber dozens of pages. Plaintiff’s counsel does not attach those documents to this Motion as .

3

This lawsuit anses out of an 1ncrdent that occurred on or about July 7, 2005 ! At |

owned by Defendant SUSAN FALL]NI ("Fallrm") Adams d1ed at the scene as a result of the |

1mpact _ ' . , , »
“The decedent’s mother J UDITH A.DAMS "7 ud1th") ﬁled a complamt on behalf of Adams’
mother and hlS estate on Novembe1 29 2006 and properly served Falhm w1th process Fallini filed

Fa.lhm never responded to.any of these requests To tlns date Falhm ‘has not produced any 1
Plamtlff and granted by the Court the d1scovery perrod has lapsed w1thout any responses be1ng |

Onor about Aprll 7, 2008 (and agaln on May 14, 2008 w1th a Cert1ﬁcate of Serv1ce) Plarn’uff )

Plamtlff attempted to armcably resolve the d1scovery dlspute and - obtam a copy of

! Prev1ously, in Plaintiff’s Motion to Compel and Motion to Strike, Plamtlff attached the
dlscovery documents, prior or ders etc., mentioned in the Staternent of Facts. Those documents

well for three reasons: (1) because they have already been presented to the Court, (2) to avoid

unnecessary copy expense to Plaintiff, and (3) Defendant has never disputed the Statement of
Facts or the documents referenced therein. ‘

Page6 of 11
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letters to Defendant’s counsel seelcmg responses to the d1scovery
Plaintiff’s counsel, Mr. Aldnch has attempted to discuss this d1scovery issue with .'
Defendant’s counsel Mr. Kuehn, as well. Onor about March 6,2009, Plarntlff’ S counsel contacted :
the ofﬁce of Defendant ] counsel Mr. Aldnch wasmforrned that Mr. Kuehn ‘was not avarlable Mr.” R
Aldnch left a message w1th Mr. Aldnch’s phone numbe1 and asked that Mr. Kuehn retum the call

No return call ever came.

On March 18 2009 Mr ‘Aldrich: agam contacted the ofﬁce of Mr. Kuehn Ml Aldrlch was -Z

informed that Mr. Kuehn was not avarlable M. Aldrich left a message w1th Mr. Aldrrch’s phone‘v'

number and asked that Mr Kuehn return the call No 1eturn call ever. came

On March 23, 2009 nearly mne rnonths after propoundmg the drscovery and more than a|

: 'year ago - Pla1nt1ff ﬁled a Mot1on to Compel Defendant’s’ Product1on of Documents mcludmg_y '-
information regardlng any 1nsurance pollc1es that may provrde coverage for the m01dent as |
'contemplated n the Plalnt1ffs second request for documents This motlon was heard on Aprll 27 1
? :2009 “The Defendant s attorney, Mr Kuehn attended the hearmg Mr Kuehn d1d not oppose: the.;:' .
_ ‘monon to. compel and agreed at the hearmg 1t was warranted Mr Kuehn provrded no explanatlon 1
: 'as to Why Defendant falled to 1espond to all drscovery requests Mr Kuehn agreed sanctrons were': .-
g Warranted however he dlsputed the amount of sanct1ons ThlS Honorable Court grantedthe Motron | ,
, to Compel and awarded J ohn Aldnch Esq $750 00 in sanctlons for. hav1ng 1o bnngthe mot10n 1
' ANot1ce of Entry of Order on the order grantmg the mot10n to compel was, entered on May l 8 2009 1
‘ It was served by marl on Defendant on May 14 2009 Defendant neve1 complled with the Order i

- OnJune 16,2009, Plalntlff ﬁled a Motlon to Strrke Defendant’s Answer and Counte1 clann -

K due to Defendants complete farlure to comply w1th dlscoverytequests and this \,ourt s Order The
' 'Defendant’s counsel again attended the hearmg and again provrded no. explanat1on as. o why 1

.Defendant farled to respond to all dlscovery requests but stated Defendant would comply with

d15coveryrequests Tlns Hono1able Court demed Plamt1ffs Motion to Str1ke based on Defendant s |

_ counsel’s promises to comply ThlS Honor able Court d1d however orde1 Defendant to comply w1th‘

the Order g*an ng Plaintiff’s Motion to \,ompel and to respond to Plamtrff’ s drscovery requests by

- July 12, 2009 or Defendant s-Answer and Counterclarm would be strlclcen The Court also ordered -|

’Page7of 11
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Defendant to pay a $1 OOO sanction.

Y

.

Defendant still did not comply with the Court’s- Order and failed to respond to Plarntlff’s-
drscovery requests. On August 31,2009, Plaintiff blought an'Ex '_Parte Mot1on for Order to-Show
Cause Why: Defendant Susan Fallini and Her Counsel Should Notbe Held in Contempt The Court |
1ssued an ‘Order on Plaintiff’s Order to-Show Cause, dated October 8, 2009, that Susan Fallini must

produce all documents. responswe to Plaintiffs d1scovery requests by October 12 2009. The Court :

i further ordered. that if Defendant did not supply the requested mformatron by October 12, 2009

Defendant S counsel Would be held 1n contempt of court. and Would be ﬁned $150 00 a day,

beginning October 13, 2009 Further this. Court ordered that if the requested 1nformat10n was not . '

' prov1ded by Octobe1 12 2009 the Court would strrke Defendant’ s pleadrngs in then ent1rety To -
ﬂdate Defendant has farled to comply Wlth the order of tlus Honorable Court and 1espond to -

Plamtlft’ s d1scovery requests

~ On November 6, 2009 an order was entered Str1k1ng Defendant’ S pleadmgs As of the date _

of this Motron Defendant and/or her counsel owes more than $25 000 for not complymg wrth tlus

Court’s Orders S ‘ o R : L o
Plamtlff is. en‘utled to the- d1sc0very responses and in fact Defendanthas admrtted as much y
to tlus Court on more than one occasion. Pla1nt1ff has a nght to lcnow what msurance 1s ava1lable _‘
or if the1e 1is any 1nsurance at all Plalntrff rnust learn this before she can proceed w1th seelcmg a
Judgment otherwrse Pla1nt1ff runs the nsk that the Judgment erl not be enforceable as. to any |

‘insurance that may apply to the case. Pla.mtrff is also concerned that as more t1me passes (and the -

economy contmues to struggle), Defendant could be d1spos1ng of or Wastmg assets.’

Defendant’s counsel has not been candld W1th the Coutt.. On at least two occasrons Mr. _

requested 1nfonnat1on Mr. Kuehn S act10ns have served only to delay Justrce for Plamuff 1

Defendant’s dllatory stall tactrcs are 1nappropnate and Pla1nt1ff asks the Court to grant Pla1nt1st'

Mot1on for Order Shortemng Time. -

Derenda‘lt’s inappr opnate aCtiO ve resulted in substantial necdless llt1gatron and have

precluded Plamt1ff from-obtaining Judgment in ) this matter. It is ot the under31gned S purpose or -

.Page 8of 11
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goal to cause.difﬁculties with the State Bar of Nevada for Defendant’s attorney, but Plaintiffbelieves

it would be ’appropriate to referID:efendant"s conduct to the State Bar of Nevada for considération | -

| of possrble drsmphne

Because of. Defendant S and/or her- counsel s repeated refusal and failure to comply

with this Court’s Or ders and the sub stant1al length of t1rne thathas passed Irespectfully request that -

this Court set the hearing on the Order'to’ Show Cause as Soon as practlcable $0 as to avoid further "

delay.m the pro_eeedmgs.
| 1L
LEGAL ARGUMENT

PLAINTIFF RESPECTFULLY REQUESTS THIS COURT ISSUE AN ORDER TO
SHOW CAUSE WHY DEFENDANT SUSAN FALLINI AND HER COUNSEL. SHOULD .
" NOT BE HELD IN CONTEMPT OF COURT FOR FAILURE TO ABIDE BY THE ..
COURT’S ORDERS. PLAINTIFF FURTHER REQUESTS BOTH DEFENDANT *
"FALLINI AND HER COUNSEL TO BE ORDERED TO PERSONALLY APPEAR IN'
COURT ON THE DAY OF THE HEARING, AND THAT THE COURT CONS]])ER
: FURTHER SAN CTIONS AGAIN ST DEFENDANT

~ This Court has authonty, pursuant to NRS 22.030, to enter an order to show cause why | .

’Susan Fallml and her counsel should not be held in eontempt of court for fa11111g to comply w1th"' i
‘thrs Honorable Court’s orders of October 8 2009 July 17 2009 and Apnl 27, 2009 ordermg

Defendant to respond to Plalntlff’ s drscovery requests

NRS 22 040 prov1des

, 'When the contempt 18 not cornm1tted in the nnmedltate view of and
~presence of the court or judge, a warrant of. attachement may be -
‘issued to bring the person charged to answer, or, without prevoius- .
arrest, a‘warrant-of commitment may, upon not1ce or upon an order
to show cause, be granted; and no warrant of commitment shall be -
- issued w1thout such prevoms attachernent to answer or such notice
or orde1 o show cause

NRS 22 010 further pr ovrdes in peltment part

The followmg acts or 01mss1ons shall be deemed contempts -
3. Disobedience or resistance to any lawful writ, exder rule or

Y >
process 1ssuea ‘by the court or J udge at chambers.

‘Page 9 of 11
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18 followed by phone calls and letters for nearly a year and a half frorn the 1n1t1al submrss1on of '
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A extend;rng the. deadhne Plamuff ﬁnally sought court mtervent1on and this- Court 1ssued an, order _

‘22

S 23

24
25
26

27
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-' .Susa.n Falhm and her counsel are in contempt under NRS 22. 01 O because they drsobeyed three of |

: 'Susan Fallini and her counsel have acted in bad faith and falled to provrde NRCP 16 1.disclosures :

i and has falled to respond to any: wntten d1scovery propounded by Plarntrff Plarntrff subnntted her ,

| nntlal interro gatorres to Defendant on October 31,2007, ‘and continued sendmg various drscovery ‘

_sets -of 1equests for productlon of documents, 1nclud1ng a request that Falhm produce all related.

insurance 1nfor1natron 1egard1ng the 1n01dent

'Pla1nt1ff‘ s counsel has made phone calls and subrmtted letters to Fall1n1 S counsel notrfyrng thern of
"these d1scovery requests tono avail, Nevertheless Falhm farled to provrde any of the 1nforrnat10n |
as requested desprte the extensron Pla1nt1ff was then forced to file a motion to compel Defendant“

.drd not oppose the motron but agreed 1t was warranted Defendant strll farled to comply wrth the " _'

: ord er.

' show no 1nterest in coope1 ating with drscovery gurdehnes or this Court’s order Derendant S fa11u1 e -

adversary process.

1equ11 ed to appea1 in court to answer as to why they should not be held in contempt of Court, and

w\. - \
y : . . |

i . . X . e )

o . . B

lnthe present case, Defendant has repeatedly drsregar ded and disobeyed thls Court s Orders

this- Court s Orde1s to 1espond to Plaintiff’s d1scovery requests "

- Notwrthstandrng proper attempts and due. dllloence of service ofa lawfully obtalned Order

requests through J uly 2,2008.. Plarntlffs subrnltted interro gatorres requests for ad1n1ss1on and two .

Desprte these drscovery requests Defendant has fa.tled and refused to. cooperate or respond '

Defendant has farled to p1 oduce any sort of d1scovery desplte numerous forrnal requests 1

.1nterrogator1es on September 10 2007 As shown above Pla1nt1ff has made several good falth' |

efforts to procure the dlscovery wrthout court mterventron 1nclud1ng re—opemng drscovery and '
compellrng Defendant to comply wrth drscovery requests Nevertheless Defendant continues to
to cornply w1th thrs Court’s order and all d13covery requests has completely halted the normal

' Plaintiff requests that Defendantbe requ1red to pr oduce all 1 1nsurance 1nfonnat10n including

a oecraratron sneet uerendant furt Ll'lel requests that both Defendant Fallnu and her Counsel be

" Page 10 of 11
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' why the Court_should not irnpos_e stiff sanctions _—“Plaintiff suggests suggests $5 ,‘OOO_imn"Jediatelyl
“and $500 per day until'Defendant c':ornpli'es'—"forlrepeated failure and refusal to abide by this Court’s

Defendant. cornphes :

'why Susan Fallini and her counsel should not be held in contempt of court Th1s Court 1s further

: authonzed to order sanctlons agalnst Susan Falhm for Plarntrff having to bring tlns motron and for |

Defendant and her counsel should not be held in contempt of court Further thlS Court has 1nherent '
‘powers to sanct1on mequltable conduct Under both authorrtres Plamtrff respectfully requests that I
‘this Court order Susan Falhrn and her counsel both appear in court to show cause Why sanctrons , ”
’ 1nc1ud1ng c1v11 contempt sanctlons a bench warrant and monetary sanctlons should notbe 1ssued .

: agamst her and her counscl Pla1nt1ff further requests that the heanng on the O1der to Show Cause ’

be held as: soon as practrcable =

Orders. If Defendant will not comply with the Court’s- Olders or if both Defendant and her"
counsel are: not present in Court Plarntlff will request that the Court i issuea bench Warrant unt11 :

This Courtis authonzed pur suant to NRS 22. 040 to issue an appropnate order to show cause
Defendant S counsel’s utter lack of respect for the Court, its Orders and 1ts authonty

CONCLUSION

The Court has authonty pursuant 1o NRS 22; 040 to issue and order to show cause why .

DATED this 5' day oprnl 2010
' - ALDRICH LAW F]RM LTD

By /M"— p M
John P. Aldrich ,
" Nevada Bar No. 6877 ..~
1601 S. Rainbow Blvd., Suite 160
Las Vegas, NV 89146 o

(702) 853-5490. .
Attor neys. for Plamtzﬁ’

Page 11 of 11 o
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olgnnll} Aldrich, Esq. F E E‘m E B
evada Bar No. 6877 _

|AT.DRICH LAW FIRM, LTD. N '
601 S. Rainbow Blvd., Suite 160 A 35-59 APR 19 D I+ 217

as Vegas, Nevada 89146
702) 853-5490

702) 227-1975 fax
Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT

' EUSAN FALLINL, DOES I-X and ROE

THE STATE OF NEVADA -
COUNTY OF NYE ifichell
state of MICHAEL DAVID ADAMS, :
y and through his mother JUDITH Case No.: Cv24539-
AMS, individually and on behalf of the - Dept.: 2P
state, . '
 Plaintiffs,

IVS.

ORPORATIONS I-X, inclusive;,
o - Defendants.
|SUSAN FALLING, |
. Counterclaimant,

VS.

istate of MICHAEL DAVID ADAMS,

y and through his mother JUDITH
AMS, individually and on behalf of the .
state, .

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

'~ ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN FALLINI AND HER
SANCTIONS BE IMPOSED

/1l
/1

Page 1 of 3

‘COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF COURT AND POSSIBLE

e A. Thae

0188



to

co 1 O UL

10
11
12
13

17

AW

B

This Court, having reviewed the Ex Parte Motion For Order To Show Cause Why Defendant

\Imposed, and other documentation in support thereof, and ﬁnding that the Application meets the

requirements of Chapter 22 of the Nevada Revised Statutes. and good cause appearing therefore:

IT IS HEREBY ORDERED that Defendant Susan Fallini and her Counsel shall appearin

epartment 2P of the above-entitled Court at the hour of _ ;3 () o clock‘/p m. on the
Q / day of mﬁ\/ 77() / ) /2@09/ and show cause why Susan Fallini and her

IC ounsel should not be held in contempt of court,

IT IS FURTHER ORDERED that the Plaintiff, Judith Adams shall personally serve the
Application and this Order on Susan Fallini and her Counsel through her counsel no later than three

(3) days after the i issuance of this Order.

serve their written response to this Orderno later than - - ' . _ ,and

14 at the Plaintiff, Judith Adams shall file and personally serve her reply memorandum 1f any, 1o

15 aterthan
16 {V//

18 //
19 fy /1

20 V17

21 {7/
22070
23 W11

24 W/

25 W77,

26 W11

.27‘

28 Page 2 of 3

Kusan Fallini and her Counsel Should Not Be Held in Contempt of Court and Possible Sanctions Be

IT IS FURTHER ORDERED that Susan Falhnl and her Counsel shall file and personally :
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PLEASE BE ADVISED that if Susan Fallini and/or her Counsel fail to appea, they shall be
deemed to have waived theu right to the hearing and that in such case the Court may impose

sanctions including grantmg Plamtlff Judith Adams her fees and costs, imposition of sanctions as

QG o W

[':quested bvalam’uff, and grant any other relief necessary and-prope: to effectuate the .comphance

nncludmg prov1d1ng information regarding any insurance pohcles ﬂlat may apply

DATED this // day of A@f i( e ,2010.
| R@B-E

TW. LANE

-DISTRICT COURT JUDGE

’ Submltted by:
11°

ALDRICH LAW FIRM LT D

-~

Joi P. Aldrich, Esq.
vada Bar No.: 6877 . '
ﬁ 01 S. Rainbow Blvd., Suite 160
as Vegas, Nevada 89146 ‘
Attorneys for Plaintiff =~

Page 3 of 3

ith its Order compelling Susan Fallini and her Counsel to respond to Plaiﬁtiff’ s discovery requeSts,
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'ADAMS, individually and on behalf of the

VS.

NEO

John P, Aldrich, Esq.

Nevada Bar No. 6877

ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

(702) 853-5490

(702) 227-1975 fax

Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH Case No.: CV24539

Dept.: 2P

Estate, '
Plaintiffs,

vs.

SUSAN FALLINI, DOES I-X and ROE

CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,

Counterclaimant,

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
ADAMS, individually and on behalf of the )
' )
)
)
)

Estate,
Counterdefendants.
NOTICE OF ENTRY OF ORDER
vy
/11
/11

Page 1 of 2
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PLEASE TAKE NOTICE that an Order Holding Defendant’s Counsel in Contempt of Court |

was entered in the above-entitled matter on June 2, 2010, a copy of which is atfached hereto as
Exhibit 1. |
DATED this_5__ day of June, 2010.
ALDRICH LAW FIRM, LTD.

Ghn P. Aldrich, Esq.
evada State Bar No. 6877
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
(702) 853-5490
(702) 227-1975
Attorneys for Plaintiff

3=

CERTIFICATE OF SERVICE
[ HEREBY CERTIFY that on the 5 %ﬁy of June, 2010, I mailed a copy of the

NOTICE OF ENTRY OF ORDER, in a sealed envelope, to the following and that postage was fully

paid thereon:

Harold Kuehn, Esq.

Gibson, & Kuehn

1601 E. Basin Avenue, Suite 101
Pahrump, NV 89060

Attorney for Defendant/Counterclaimant

Katherine M. Barker, Esq.

Law Office of Katherine M. Barker
701 Bridger Ave, Ste. 500

Las Vegas, NV §9101

Attorney for Counterdefendant
Estate of Michael David Adams

/ZQ/MJ_AUM /% o s Loo

.~ An employee of Aldfich Law Jirm, Ltd.

Page 2 of 2
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11 1601 S. Rainbow Blvd., Suite 160

ORDR TR

John P. Aldrich, Esq. el
Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD. 7O -7 A 2 Yh

Las Vegas, Nevada 89146 - REBECGA DA’“‘AM‘
(702) 833-5490 - e L
(702) 227-1975 fax
Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA, COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, individually and on behalf of the
Estate,

Case No.: ~ CV24539
Dept.: 2P
Plaintiffs, |
Vs.

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

)

)

)

)

)

)

)

)

)

)

:

Defendants. )

: )
SUSAN FALLINI, )
, )
)

)

)

)

)

)

)

)

)

)

)

Counterclaimant,

VS.

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, 1nd1v1dua11y and on behalf of the
Estate,

A Counterdefendants.

* FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER HOLDING
DEFENDANT’S COUNSEL IN CONTEMPT OF COURT

, THIS MATTER having come on for hearing on Monday, May 24, 2010, a hearing having
been held before the Honoréble Robert W. Lane, and John P. Aldrich, Esq., of Aldrich Law Firm,

Ltd., appearing on behalf of the Plaintiffs, with- Thomas Gbson, Esq., appearing on behalf of

Defendant, the Court hereby orders as follows:

Page 1 of 8
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FINDINGS OF FACT

The Court, having been presented the following facts by Plaintiff’s counsel and having

_received no opposition to the facts by Defendant, makes the folloWing findings of fact:

1. This lawsuit arises out of an incident that occurred on or about July 7, 2005. At

‘approximately 9:00 p.m. on that day, MICHAEL DAVID ADAMS ("Adams") was driving his 1994

Jeep Wrangler on SR 375 highway in Nye County, when he collided with a Hereford cow ("cow"

owned by Defendant SUSAN FALLINI ("Fallini"). Adams died at the scene as a result of the |

impact. _ :

2. The decent’s mother, JUDITH ADAMS (”Judi_th"), filed 2 corhpla’int on behalf of
Adams’ mother vand his estate on November 29, 2006 and properly served Faliini with process.
Fallini filed her A‘ns.wer and Counterclaim on March 14, 2007. o

3. On October 3 i, 2007, Plaintiff submitted interrogatories- to Fallini. Those
interrogatories werenever answered. Adams also submitted requests for admissions and its first set

of requests for production of d_ocuments on October 31, 2007. A second sét of requests for

production of documents were submitted to Fallini on July 2, 2008, requesting information as to .

Fallini's insurance policies and/or carriers that may provide coverage for damages that occurred as

a result of the incident. -

4. Fallini never responded to any of these requests. To this date, Fallini has not

produced any responses of any kind to Plaintiff’s written discovery requests. Despite an extension

requested by Plaintiff and granted by the Court, the discovery period has lapsed without any
responses being provided by Defendant.
5. On or about April 7, 2008 (and again on May 14, 2008 with a Certificate of Service),

Plaintiff filed a Motion for Partial Summary Judgment. Defendant did not oppose that motion and

.the Court granted that Motion on July 30, 2008. Notice of entry of the Order Granting Plaintiff’s

Motion for Summary Judgment was served on Defendant on August 15, 2008.

6. Plaintiff attempted to amicably resolve the discovery dispute and obtain a copy of

Page 2 of §
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Defendant’s applicable insurance policies, but to no avail. On February 24, 2009, Plaintiff sent
letters to Defendant’s counsel seeking responses to the discovery.

7. Plaintiff’s counsel, Mr. Aldrich, attempted to discuss this discovery issue with
Défendant’s counsel, Mr. Harry Kuehn, as well. On or about March 6, 2009? Plaintiff’s counsel
contacted the office of Defendant’s counsel. Mr. Aldrich was informed that Mr. Kuehn was not
available. Mr. Aldrich lefta message with Mr. Aldrich’s phone number and asked that Mr. Kuehn
return the call. No return call ever came. |

8. On March 18, 2009, Mr. A-ldrich again contécted the office of Mr. Kuehn. Mr.
Aldrich was informed that Mr. Kuehn was not available. Mr. Aldrich left a message with Mr.
Aldrich’s phone number and asked that Mr. Kuehn retum'the call. No retumn call ever came.

(Exhibit 1.)

9.  On March 23, 2009, Plaintiff filed a Motion to Compel Defendant’s Production of '

‘Documents, including information regardihg any insurance policies that may provide coverage for

the incident as contemplated in the Plaintiff's second request for documents. This motion was heard

on April 27, 2009. The Defendant’s attorney, Mr. Kuehn, attended the hearing. Mr. Kuehn did not

oppose the motion to cdmpel and agreed at the hearing it was warranted. Mr. Kuehn provided no

explanation as to why Defendant failed to respond to all discovery requests. Mr. Kuehn agreed

sancﬁbn»s‘ were warranted, however, he disputed the amount of sanctions.
10: At the hearing on April 27, 2009, this Court granted the Motion to Compel and
awarded John Aldrich, Esq., $750.00 in sanctions for having to bring the motion. A Notice of Entry

of Order on the order granting the motion to compel was entered on May 18, 2009. It was served

by mail on Defendant on May 14, 2009. Defendant never complied with the Order.

11. On June 16, 2009 Plaintiff filed a Motion to Strike ,Defen_dant’s Answer and
Counterclaim due to Defehdants complete failure to comply with discovery requests and this Cdurt’s
Order. The Defendant’s counsel again attended the hearing and again provided no explaﬁation as

to why Defendant failed to respond to all discovery requests, but stated Defendant would comply

Page 3 of &
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with discovery requests.

12, The Court denied Plaintiff’s Motion to Strike based on Defendant’s counsel’s

prdmises to comply. This Court did, however, order Defendant to comply with the Order granting

Plaintiff’s Motion to Compel and to respond to Plaintiff’s discovery requests by August 12, 2009 .

or Defendant’s Answer and Counterclaim would be stricken. The Court also brdered Defendant to
pay a $1,000 sanction. _
13. To date, Defendant has failed to comply with the order of this Honorable Court and

respond to Plaintiff’s discovery requests. Defendant’s counsel has paid the $1,750.00 in sanctions

as ordered by the Court.

14.  Plaintiff is entitled to the discovery responses, and in fact, Defendant has admitted |

as much on more than one occasion. Nevertheless, Defendant refused and continues to refuse to

respond.

15. " Because Defendant failed and refused to follow this Court” order and provide the |

requested information, Plaintiff brought its first Ex Parte Motion for Order to Show Cause Why

Defendant and Her Counsel Should Not Be Held in Contempt. The Order to Show Cause was

granted, and a hearing was scheduled on September 28,2009, A conference was held in chambers,

so as to avoid embarrassment to Defendant’s counsel. Following the 'confer'ence,b the Court ordered:
(A)  That Defendant’s counsel shall have until close of business on October 12,
2009, to comply with the Order Granting Plaihtiff s Motioﬁ to Compel and
provide responses to. Plaintiff’ s Request for Production of Documents,
inclu&ing the requested insurance information. |
(B) - That if Defendant does not provide the above-described information by
October 12, 2009, Defend}ant’s counsel will be held in contempt of court and
will be fined $150.00 per >day, beginning October 13, 2009, until said
information is provided. The days shall be calculated on a seven-day week.

| (C)  Thatifthe above-described information is not provided by October 12,2009,

Page 4 of 8

0197



10
11
12
13
14
15
16
17
18
19
20

21

22

23

24
25
26
27

the Court will stﬁke defendant’s pleadings in their entirety. Plaintiff will not
need to renew any motion regarding its request to strike defendant’s
pleadings; Plaintiff will be able to simply submit an Order ‘Strikiﬁg the

Pleadings for signature by the Court. |
16. Defendant and her counsel failed to provide the informationi at issue by October 12,
2009. Consequently, on or about ‘November 4, 2009, the Court entered its Findings of Facf,
Conclusions of Law and Order Striking Answer and Counterclaim of Defendant Susan Fallini and
Holding Defendant’s Counsel in Contempt of Court. Pursuant to said Ordef, Dcfendant’s counsel,
Harold Kuehn, Esq., was held in contempt of Court and was ordered to pay to Plaintiff’s éounsel,

John P. Aldrich, Esq., $150.00 per day, beginning October 13,2009, and continuing to accrue until

the information described above is provided. The Order provided that the days shall be calculated |

on a seven-day week, and that the Order shall constitute a judgment upon which Mr. Aldrich can
execute. Interest on unpaid balances was ordered to accrue at the statutory rate.

17.  Againin contravention of the Court’s Qrders, Defendant and her counsel have failed
and refused to provide the information they have been ordered to‘provide. Deefndant’s counsel’s
utter refusal to abide by the Court’s orders has stalled and frustrated the litigation procéss.v |

18.  On or about April 7, 2010, Plaintiff again brought an Ex Parte Motion for Order to
Show Cause Why Defendant Susan Fallini and Her Counsel Should Not Be Held in Contempt of

Court and Possible Sanctions Be Imposed. On or about April 19,2010, the Court entered the Order

‘to Show Cause and set a hearing for Monday, May 24, 2010.

19.  Aswith the prior Order to Show Cause (and several other motions), despite personal
service on Defendant’s counsel, neither Defendant nor her counsel responded in writing to the Order
to Show Cause. |

| 20.  The Court held a hearing on Monday, May 24, 2010. Thomas Gibson, Esq., the law

partner to Harry Kuehn, Esq.; appeared on behalf of Defendant. Defendant Susan Fallin did not

appear at the hearing.

Page 5 of 8
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21.  During the hearing, Mr. Gibson indicated he had not seen the file and provided no
valid excuse .for Defendant’s or Defendant’s counsel’s failure and refusal to abide by the Court’s
prior orders. Mr. Aldrich also advised the Court that over 220 days had passed since the Court-
imposed sanction began to accfue, and that over $30,000.00 was now due pﬁrsuant to that sanction.

22.  Mr. Gibson made specific representations to the Court that the client, Defendant
Susan Fallini, was unaware of the status of this case. Mr. Gibson also made specific representations
that he would obtain the information at issue immediately and provide it td Plaintiff. Mr. Aldrich
requested that the Court impose a $5,000.00 sanction, as well as a $500.00 per day sanction, starting
on May 25, 2010, until Defendant provides the information. The Court imposed the $5,000.00
sanction ﬁpon‘Defendant’s counsel. The Court advised both counsel that thé Court would give
Defendant until June 1, 2010 to comply with the Court’s prior orders before increasing the daily

sanction from $150.00 pér day to $500.00 per day.

23.  Plaintiff’s counsel also requested that the Court issue a bench warrant for Defendant

Susan Fallini, given her failure to appear as ordered by the Court on two occasions. The Court
declined to do so at the hearing on May 24, 2010, but indicated it may be willing to do so if

Defendant does not comply this time.

CONCLUSIONS OF LAW

Based on the Findings of Fact, as set forth above, the Court makes the following conclusions

of law:

L. Pursuant to NRCP 34, Plaintiff has the right to réquest documents which are

discoverable pursuant to NRCP 26. According to NRCP 34, Defendant has 30 days from recéipt of

the requests for production of documents to provide appropriate 1'esponées. ,

2. NRCP 34(b) permits a party to seek reliefunder NRCP 37(a) if the party who receives
discovery requests fails to respond appropriately. NRCP 37(a) provides that the Court may enter an
order compelling a non-responsive party to disclose the requested information.

3. This Court has at least four times entered-an order compeHing Defendant to respond

Page 6.of 8
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to Discovery requests.
4, NRCP 37(b)(2)(c), permits “an order striking out pleadings or parts thereof,” for
discovery abuses. “Selection of a particular sanction for discovery abuses under NRCP 37 is

generally a matter committed to the sound discretion of the district court.” Stubli v. Big Int'l Trucks,

l Inc., 107 Nev. 309, 312-313, 810 P.2d 785 (1991) (citing Fire Ins. vExchange v. Zenith Radio Corp.,
103 Nev. 648 649, 747 P.2d 911, 912 (1987) and Kelly Broadcastmg V. Soverezgn Broadcast, 96

Nev. 188,192, 606 P.2d 1089, 1092 (1980.))

5. The Nevada Supreme Court held that default judgments will be upheld where “the

normal adversary process has been halted due to an unresponsive party, because diligent parties are

entitled to be protected against interminable delay and uncertainty as to their legal rights.” Hamlett

v. Reynolds, 114 Nev. 863, 963 P.2d 457 (1998) (citing Skeen v. Valley Bank of Nevada, 89 Nev. |

301, 303, 511 P.2d 1053, 1054 (1973).

6. - Defendant has provided 10 responses whatsoever, nor has Defendant objected to any
request. Defendant has faﬂéd on at least four occasions to comply with this Court’s Order. At no
time has Defendant or her counsel given any excuse or justification for their failure and refusal to
abide by the Court’s orders. '

7. Defendant has been given ample .oppbrfunity to comply with the Court’s Orders.
Defendant has haited the litigation process and the additional sanctions of $5,000.00 immediately
and $5 00.00 per day beginning June 1, 2010, if Defendant does not comply with the Court s prlor
orders, are appropriate under the circumstances.

ORDER

Based on the Findings of Fact and Conclusions of Law, as set forth above:

ITIS HEREBY ORDERED that Defendant’s counsel, Harold Kuehn, Esq., is in contempt
of Court and must pay to Plaintiff’s counsel, John P. Aldrich, _Esq._,v $5,000.00, in addition to the

$150.00 per day that began accruing on October 13, 2009, and which continues to accrue until the

Defendant and her counsel comply with the Court’s prior orders, including providing the information

Page 7 of 8
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sought by Plaintiff.

IT IS FURTHER ORDERED that Defendant shall provide the information sought by
”Plaintiff, and which Defendant and her counsel have been ordered to provide, by June 1, 2010. In
the event Defendant does not comply with the Court’é prior orders by June 1, 2010, Mr. Kuehn. will

be held in contempt of Court again and must pay to ;Plaintiff S c;ounsel; John P. Aldrich, Esq.,

above is provided. The days shall be calculated on a seven-day week, and this Order shall constitute
a judgment upon which Mr. Aldrich can execute. 1nterest on unpaid balances shall accrue at the
statutory rate. | |

ITIS SO ORDERED. |

DATED this D). dayof \aie 2010,

. ROBERT W.LANE

T DISTRICT COURT JUDGE

Submitted by:
ALDRICH LAW FIRM, LTD.

. %

/V hn P. Aldrich, Esq.

evada Bar No.: 6877

1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
Attorneys for Plaintiff

Page 8 of 8
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EARNEST, GIBSON & KUBHN atiotneys of record for the above-named Defendan
Susan Fallini, do hereby consent to the substitution. of Marvel & Kump, Ltd., and John Ohlson,
Esq. a5 attorneys, for the Defendant, Susan Fallini, m thé sbove-entifled matter in their place and
stead. |
Dated this {7} of June, 2010.
EARNEST, GIBSON & KUEHN

Tom beson 5q.
921 8. Hwy. 160, #203
Pahrump, NV 85048

- Marvel & Kump, Ltd. and John Ohis'on, Esq. do hereby igies 10 be substituted in the

place of EARNEST GIBSON & KUEHN as sttomeys for the Dcfendant, Susan Fallini, in the

above-entifled matter.

Dated this JAof June, 2010,

Susan Pallini, Defendant in the above-entitled ‘matier consents: to the substitution of
Maryel &.Kump, Ltd and John Ohlson, Esq. in plsce of HARNEST, GIBSON & KUEHN, ag her
Attdneys of ranard,

Dated this /| ofJune, 2010.
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COURT, NYE COUNTY, NEVADA,
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SUSAN FALLINTI,
Real Party in Interest.
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EDWARD J. ACHREM & ASSOCIATES
Edward J. Achrem, Esqg. .
Nevada Bar No. 2281 : JAN 8 Ll
James E. Smith, Esq. )
Nevada Bar No. 0052 : Nye County Clerk
512 South Tonopah Dr., Ste. 100 ROBERT CARSOR
Las Vegas, Nevada 89106 ) P
Phone: (702) 734-3936

Attorneys for Plaintiffs

DISTRICT COURT
NYE COUNTY, NEVADA

ESTATE OF MICHAEL DAVID ADAMS,
by and through his mother
JUDITH ADAMS, individually
and on behalf of the ESTATE,

CASE NO. : Gda‘/557

)
)
)
)
)
Plaintiffs, ) DEPT. NO. : 9/
)
Vs )
)
1SUSAN FALLINI, DOES I-X and )
ROE CORPORATIONS I-X, )
inclusive, ' )
)
)
‘Defendants. )
)
COMPLAINT

Plaintiffs, the Estate of MICHAEL DAVID ADAMS ("Michael®"),
by and through his mother, JUDITH ADAMS ("Judith"), individually
and és Executrix for her son's Estate (hereinafter collectively
referred to as "Plaintiffs"), by and through the law firm of
EDWARD J. ACHREM & ASSOCIATES, LTD., for their claims and causes

of action against the Defendants, and each of them, hereby

allege as follows:
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GENERAL ATLLEGATIONS

1. At the time of his death, Michael was 33 years old and was
a resident .of Orange County, California. He was unmarried and
had no natural or adopted children. His mother, Judith, is the
administrator of her son's estate and also a resident of Orange
County, California. Because the incident set forth below
occurred in Nevada, Plaintiffs voluntarily subject themselves
to, and will be bound by the jﬁrisdiction of this Court.

2. Upon information and bélief, Defendant SUSAN FALLINI
("Fallini") is the owner of a Hereford red cow. As more fully
set forth below, this cow was wandering freely on SR 375
higﬁway, at Nye mile Warker 33, in Nye County, Nevada on or
about July 7, 2005.

3. Plaintiffs are ignorant of the true names and capacities of
Defendants sued herein as bOES I through X, and ROE CORPORATIONS
T through X, inélusive, and therefore sue these Defendants by
such fictitious names. ;laintiffs are further informed and
believe that one or more of the parties which may be responsible
for some portion of the damages being sought by the Plaintiffs
as a result of Michael's death on July 7, 2005 may include
persons, partnerships, corporations, other owners, governmental
subdivisions and/or other persons and entities, the identities
of which have not yet been determined. Because -such names are
currently unknown, Plaintiffs have listed them collectively as
DOE Defendants and ROE CORPORATION Defendants and will seek
leave of Court to amend this Complaint to allege their true

names and capacities when they have been ascertained.
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4. Plaintiffs are informed and believe, and thereon ailege,
that each of the fictitiously named Dgfendants is responsible in
some ménner for the occurrence described herein and that
Plaintiffs' damages, including Michael's death, were proximately
caused by such conduct.

5. Plaintiffs are informed and believe, and thereon allege,
that at all times herein mentioned, each of the Defendants was
the agenf and/or employee of each of the remaining Defendénts,
and in doiﬁg the things hereinafter alleged, were aéting within
the course and scope of such agency, employment oxr contract.

6. On July 7, 2005, around 9:00 p.m., Michael was lawfully
driving his 1994 Jeep Wrangier on SR 375 highway in Nye County,
Nevada. At that time and place, a Hereford cow suddenly
appeared in the travel portion of the roadway, blocking
Michael's path. Although Michael was traveling at a lawful rate
of speed, it was not possible for him to avoid a head-on
collision with the cow. As a direct and proximate result of the
collision, Michael's Jeep rolled over and left the paved

highway. Michael died at the scene.

7. Plaintiffs contend that at all times herein mentioned,

Michael acted reasonably, had a right to use the highway, and
did nothing to cause or contribute to his death. Plaintiffs
further contend that Defendants, and each of them, owed a
continuing duty of care, which included without limitation, (a)
the duty to control the Hereford cow by providing boundary
fencing that would keep it away from passing motorists; (b) the
duty to monitor all of Defendants' cows, including the one that
caused Michael's death, and to take reasonable precautions to

3
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prevent‘them from wandering many miles away; and (c) the duty to
warn drivers traveling along the highway that cattle would, orx
could be present in the area in which they were driving.

In addition tq'the duties set forth above, Defendants and
each of them also had a separate and independent obligation to
illuminate the Hereford cow by marking it with an inexpensive
florescent tag, or similar device,'solthat the cow could be seen
more easily by persons who were driving on the highway at night,
such as Michael.

8. Plaintiffs contend that, despite constructive ahd/or actual
notice by the Defendants of the extreme hazard that was posed by
a wandering Hereford cow at night, the Defendants and each of

them, (a) failed to control the Hereford cow by providing

boundary fencing that would keep it away from passing motorists;

(b) failed to monitor all of Defendants' cows, including the one
that caused Michaei's death, and to take reasonable precautions
to prevent them from wandering many miles away; and (c) failed
to warn drivers traveling along the highway that cattle would,
or could be present in the area in which‘theylwere'driving.

In addition to the above, Defendants and each of them also
failed to illuminate the Hereford cow by marking it with an
inexpensive florescent tag, or similar device, so that the cow
could be seen more easily by persbns who were driving on the
highway at night, such as Michael.

9. As a direct and proximate result of the Defendants'
negligent acts and omissions, in the manner described above,
Michael was killed. 2As a result, his Estate and heir (s) havé
been generally and specially damaged in a sum well in excess of

4

0004



fa’wama’d/l. Hehnem E SHssociates

512 South Umzo/m/; D, Suite 100 ® Las q/.sgai, Nevada 80106

(702) 734-3936

3

—y
-

-
™

—
w

IS

-
[&)]

-
(e}]

3

18

19

20

21

22

23

24

25

26

27

28

ten thousand dollars ($10,000.00). Theée damages include,
without limitation, pain and suffering, as well as severe
emotional distress, from the time of the accident until the
moment of Michael's death, the loss of the guality and enjoyment
of Michael's life, and the loss of Michael's company,
companionship, society, éomfort, attention, services and
support.
10. As a further direct and proximate result of the Defendants'
negligent acts and omissions, in the manner described above,
Michael's Estate has incurred incidental, funeral and burial
expenses in an amount not yet fully ascertained, but which will
be set forth in full at the time of trial.

WHEREFORE, Plaintiffs, expressly resérving their right to
amend this Complaint at the time of the trial of the actions
herein to.include all items of damages not yet ascertained,

hereby pray for damages against Defendants, and-each of them, as

follows:
1. For general damages in excess of $10,000.00;
2. For special damages in excess of $10,000.00;
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3. For prejudgment interést's, costs of suit herein incurred

and reasonable attorney's fees; and

4. For such further relief as may appear just to the Court.
e
DATED this =1 day of January, 2007.

EDWARD J. ACHREM & ASSOCIATES

1) il v
Edward J. Achrem, Esq.
Nevada Bar No. 2281
James E. Smith, Esqg.

Nevada Bar No. 0052

512 South Tonopah Dr., Ste. 100
Las Vegas, NV 838106 i
Attorneys for Plaintiffs

docs\1gl \complaint.ma
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IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

Estate of MICHAEL DAVID
ADAMS, by and through his
mother JUDITH ADAMS,
individually and on behalf
of the Estate,

Plaintiffs,
- ‘DEFENDANT SUSAN FALLINI's
VS. ANSWER AND COUNTERCLAIM

SUSAN FALLINI, DOES I-X
and ROE CORPORATIONS
I-X, inclusive,

Defendants,

/

COMES NOW Defendant SUSAN FALLINI above named, by and'through

her attorney HAROLD KUEHN, Esg. of the law firm of EARNEST, GIBSON
& KUEHN, and for her answer to Plaintiffs’ Complaint on file
herein, admits, denies and alleges as follows:

1. BAnswering Paragraphs 1 and 6, Defendant SUSAN FALLINI is
without sufficient information to form a belief as to the truth or
falsity of these allegations, and accordingly, Defendant SUSAN

-

FALLINI denies each and every allegation contained therein.

2. Answering Paragraphs 2, 3, 4, 5, 7, 8, 9 and 10,

Defendant SUSAN FALLINI denies each and every allegation contained

therein.
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AFFIRMATIVE DEFENSES

1. The complaint on file herein fails to state a claim upon
which relief can :be . granted.

2. At all times relevant herein, the location referenced in
the complaint on file herein as "SR 375 highway, at Nye mile
marker 33, in Nye County, Nevada,” or thereabouts, was “open
range” as defined in NRS 568.355.

3. At all times relevant herein, the “cow” referenced in the
complaint on file herein was a “domestic animal” as contemplated
by NRS Chapter 568 of the Nevada Revised Statutes.

4. NRS 568.360(1) directs that “[n]lJo person, firm or
corporation owning, controlliﬁg or in possession of any domestic
animal running on opén range has the duty to keep the animal off

any highway traversing or located on the open range, and no such

person, firm or corporation is liable for damagés to any property"

or for injury to any person caused by any collision betweeh a
motor vehicle and the animal occurring on such a highway.”

WHEREFORE, Defendant SUSAN FALLINI prays that Plaintiffs take
nothing by way of their Complaint on file herein and that they go
hence with their costs incurred.

COUNTERCLAIM

COMES NOW Defendant SUSAN FALLINI, by and through HAROLD
KUEHN, Esg. of the law firm of EARNEST, GIBSON & KUEHN, and for
Defendant s cause of action alleges as follows:

1. That at all times relevant Defendant SUSAN FALLINI is and
was a resident of TWIN SPRINGS RANCH, near Tonopah, in Nye County,

Nevada. N
12N
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2. That on or about July 7, 2005, Defendant was the owner of

177

the “cow” referenced in Plaintiffs’ complaint on file herein. A
3. That on or about July 7, 2005, MICHAEL DAVID ADAMS was
operating a motor vehicle at or near State Route 375 near mile

marker Nye 33, which then collided with the “cow” mentioned in

Paragraph 2. above, killing said MICHAEL DAVID ADAMS and said

W 17”

COwW.
4. That Plaintiff ESTATE OF MICHAEL DAVID ADAMS is the
lawful successor in interest to MICHAEL DAVID ADAMS.

5. That at all times relevant, the area at or near State

Route 375 near mile marker Nye 33 ‘was “open range” as defined in

NRS 568.355.

5. That as a direct and proximate result of MICHAEL DAVID

ADAMS’ actions and/or omissions, the ESTATE OF MICHAEL DAVID ADAMS
is liable to Defendant SUSAN FALLINI for the replacement value of
said “cow” and other incidental and general damages relating to
the disposal and réplacement of said “cow,” according to the proof
presented at time of trial. |

6. That Defendant SUSAN FALLINI has been required to retain
the services of EARNEST, GIBSON & KUEHN to prosecute this action,
and accordingly, Defendant SUSAN FALLINI is entitled to her costs
and attorney fees incurred. |

WHEREFORE, Defendant SUSAN FALLINI prays for judgment as
follows:

1. For a sum reflecting the replacement value of said “cow,”
and other incidental and general damages.

2. For an award of attorney fees and costs.

3
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3. For such other and further relief as the Court may deem

just and proper in the premises.

DATED this (gzv_day of March, 2007.

HAROLD KUEHN, Esqg.

Nevada Bar #284 .
EARNEST, GIBSON & KUEHN
921 So. Hwy. 160, Suite 203
Pahrump, NV 89048
775/751-9000

Attorney for Defendant
SUSAN FATLLINI
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CERTIFICATE OF SERVICE

et

) : T
I certify that I am an employee of EARNESET/EEBSON & KUEHN,

/’gﬂr
Attorneys at Law, and that on whe _ da of

A AL , 2007, I served the foregoing DEF T SUSAN

{{ FALLINI’ s ANSWER AND COUNTERCLAIM by depositing a copy in the U.S.

mail, first class postage prepaid, addressed to the following
person(s) at the following address(es) :

James E. Smith, Esqg.

EDWARD J. ACHREM & ASSOCIATES
512 So. Tonopah Drive, Suite 100
Las Vegas, NV 89106

an employee of EARNEST, GIBSON & KUEHN
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BLACK & LOBELLO

10777 West Twain Avenue, Suite 300

Las Vegas, Nevada 89135

(702) 869-8801

S

~N O W MW

MOT

John P. Aldrich, Esq.

Nevada State Bar No. 6877
Adrianne C. Duncan, Esq.

| Nevada State Bar No. 9797

BLACK & LOBELLO

10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135

(702) 869-8801 '

Attorneys for Plaintiffs

on:

WAY 2 & 7008

:
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| Blichells A. Thorm

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH ADAMS,
individually and on behalf of the Estate,

Plaintiffs,
v.

1| SUSAN FALLINI, DOES I-X and ROE -

CORPORATIONS I-X, inclusive

Defendants -

SUSANV FALLINI,
~ Counter-claimant,
V. .
Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH ADAMS,
individually and on behalf of the Estate,

Counter-defendants

CaseNo.: CV24539
Dept. No.:2P -

' MOTION FOR PARTIAL SUMMARY
JUDGMENT

Date of Hearing:
Time of Hearing:

Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and through his mother JUDITH

ADAMS, individually and on behalf of the Estate, by and through their attorneys of record JOHN

Page 1 of 12
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P. ALDRICH ESQ “and ADRIANNE C. DUNCAN, ESQ. and the law firm of BLACK &
LoBELLO hereby present their MOTION FOR PARTIAL SUMMARY JUDGMENT.

This Motion is made and based upon the papers and pleadings on ﬁle herem, the attached
affidavit of John P. Aldrich, Esq., and exhibits aﬁd aﬂy and all oral argument or testimony that the
Court may entertain at‘thev hearing of this Motion.

DATED thié _ﬁ&_ day of May, 2008.

BLACK & LOBELLO

By Mv ﬂ W

’/ John P. Aldrich, Esq.
Nevada State Bar No.:6877
Adrianne C. Duncan, Esq.

- Nevada State Bar No.: 9797

10777 West Twain Avenue, Suite 300

Las Vegas, NV 89135 -
Attorneys for Plaintiffs

- NOTICE OF MOTION v

PLEASE TAKE NOTICE that on the )_Ll day of < )() &# 2008, at the hour of
m or as soon thereafter as counsel may be heard in Department é_})lamnffs by and

through their. attorneys John P. Aldrich, Esq, and Adrianne C. Duncan Esq and the law firm of

~ Black & LoBello will bring the foregoing MOTION on for hearing.

DATED this { ‘{iday of May, 2008.

BLACK & LOBELLO

Ay /,, <

By: )i
ohn P. Aldnch Esq.
/i‘\l evada State Bar No.: 6877
Adrianne C. Duncan, Esq.
Nevada State Bar No.: 9797
10777 West Twain Avenue, Suite 300

Las Vegas, NV 89135
Attorneys for Plaintiffs
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POINTS AND AUTHORITIES
L
PROCEDURAL HISTORY

On November'2.9, 2006, Plaintiffs Estate of MICHAEL DAVID ADAMS, by and through

- his mother JUDITH ADAMS (“Judith”), individually and on behalf of the Estate, filed a complaint

in the Eighth Judicial District Court,’ Clark C‘ounty, Nevada, alleging, among other things, the |
Wrongful death of Michael David Adams (“Michael”).

On Decemeer 29,2006, Defendant Susan Fallini (“Fallini”) filed eDeinand and Motion for
Mandatory Change of Venue. Subsequently, the pa.thes by and through their counsel, stlpulated and
agreed to dismiss the pendmg action in Clark County, Nevada, without prejud1ce so that the matter |
could be heard in Nye County, Nevada.

On March 14, 2007, Defendant Fallini, filed an Answer to Plaintiffs’ Complaint and a

Counteféleim in Nye County, Nevada. On March 30, 2007, Plaintiffs filed a Reply to Defendant’s | -

Counterclaim. Subsequently, Fallini filed an objection to Pahrump as the forum for the liti gation

and a Motion to have the matter heard in Tonopah. However, ﬂiat Motion was denied and the case
proceeded in Pahrump.

" The Eariy Case ‘Conference in this matter was held on June 1 5,2007. The pe‘uii‘es,vby‘ and
through their respective counsel, filed a Joint Case Conference Report on October 23, 2007.
Thereafter, on October 31, 2007, Plaintiffs served the Defendant with written discovery*requesjps,
including Requests for Admission, Requests for Production of Documents, and Interrogatories. (See
Exhibit 1). To date, Defendant has not responded to the written discovery requests, nor has
Defendant requested an extension in which to respond.

.

Page3 of 12
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IL
| STATEMENT OF FACTS .
At the time of his death, Michael was 33 years old and a resident of Orange County,
California. He was unmarried and had no natural or adopted chj»ldre.n. His mother, Judith, is the

administrator of her son’s estate and also a resident of Orange County, California. The incident that

‘caused Michael’s death occurred in Nevada.

Defendant Fallini, is the owner of a Hereford red cow that was wandering freely on SR 375
hlghway, at Nye mile marker 33, in Nye County, Nevada on or about July 7, 2005. On said date at

approx1mately 9:00 p-m., Michael was lawfull'y driving his 1994 Jeep Wrangler on SR 375. The

Hereford cow suddenly appeared in the travel portion of the roadway, blocking Michael’ S path
Although Mlchael was travehng at a lawful rate of speed, 1t was not possible for him to avord the

head -on collision w1th the cow. As a d1rect and prox1mate result of the colhsron Michael’s J eep |, ‘_

rolled over and left the paved thhway Michael died at the scene.
On October 31 2007 Plarntrffs served Fallini with Requests for Admrssron To date the
Requests for Adrmssron have not been answered, and therefore are deemed admitted. Therefore, the

following are additional facts that must be taken into consideration by the court:

I.- Fallini’s property is not located within an “open range” as it is defined in
NRS 568.355.
2. Falhm 1s the owner of the cow that is mentloned in the Plaintiff’s Complaint on file

herein (“subject cow”).

3. It is the common practice of Nye County, Nevada ranchers to mark their cattle with
TF'ﬂ e{‘hVP or lumuruouuul. tasb

4. - The subject cow was not marked with a reflective or luminescent tag.

5. The subject cow crossed a fence to arrive at the location of the subject accident

_described in the Complaint on file herein.

Page 4 of 12
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10.

11,

12.

13.

14.

Fallini’s cattle had previously been involved in 1n01dents with motor vehicles on the
roadway. '

Fallini does not track the location of her cattle while they are grazing away from her

property.

Fallini does not remove her cattle from the roadway when notified that the cattle are
in a roadway. »

The subj ect cow was ot visible at ni ght.

Fallini was aware that the subject cow was not visible at night prior to the incident.
that is the subject of the Complaint on file herein.

The subject cow was in the roadway of SR 375 at the time of the 1n01dent that is the
subject matter of the Complaint on file herein.

The subJect cow’s presence in the roadway of SR 375 was the cause of the motor
vehicle accident that is the subJect of the Complamt on file herein.

Fallini did not know the locatlon of the subject cow at the time of the incident that
is the subject of the Complalnt on file herein.

The presence of a reflective or luminescent tag on the subject cow would have made -
the subject cow visible at the titme of the: 1n01dent that is the subject of the: Complaint
on file herein. :

III1.

LEGAL ARGUMENT

A.  STANDARD OF REVIEW.

Pursuant to NRCP ,56(c), a Motienl for Summary Judgment “shall be rendered forthwith if

the pleadings, depositions, answers to interrogatories, and admissions on file, together with the

affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party

1S entitled to judgment as a matter of law.” NRCP 56(c). A genuine issue of material fact is one

where the evidence is such that a reasonable jury could return a verdict for the non- moving palty

Posadis y. City of Reno, 109 Nev. 448, 851 P. 2d 438 (1983) In the present matter, there are no

genuine issues as to any material fact and therefore, Plaintiffs are entitled to su'nmary Judgme'n

Page 5 of 12
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Although the non-moving party is entitled to have the evidence and all reasonable inferences

accepted as true, See City of Boulder City v. State of Nevada, 106, Nev. 390, 793, P. 2d 845 (1990),

citing, Wiltsie v. Baby Grand Corp., 105 Nev. 291,774 P. 2d 432 (1989), if the moving party is able

to “show that one of the elements is clearly lacking as a matter of law;” then summary judgment is

appropriate. Joynt v. California Hotel & Casino, 108 Nev. 539,542, 835 P. 2d 799, 801 (1992).

(internal quotations and citations omitted).

When a motion for summary judgment is made and shpported as provided in Ruile 56, the
adverse partymay not rest upon mere allegatlons ofhis pleading, but must by afﬁdav1t or otherwise,

set forth specific facts demonstrating the ex1stence of a genuine issue for trial. See NGA#2, LLC

v. Rains, 113 Ney. 1151, 1157 946 P. 2d 163, 167 (1997) Boland v. Nevada Rock& Sand, Co., |

: :,Nev 108 894 P.2d 988, 990 (1 995) The non-movmg party “is not entltled to bmld acase on ‘the

gossamer threads of whimsey, speculatlon and conJecture ” Collins v. Unzon Fed Savzngs &Loan |

\_'_"99 Nev 284, 302, 662 P. 2d 610, 621 (1983), quoting, Hahn v. Sargent 523F 2d 461, 469(15‘ Cir.

1975) cert denled 425 U.S. 904, 95 S. Ct. 1495 47 L. Ed. 2d 754 (1976) A party opposing

summary Judgmem may not rely-on the allegations of his pleadlngs to raisea maten'al issue of fact

where the moving party supports his motlon with competent evidence. Garvev V. Clark County, 91

Nev 127,130, 523 P 2d 269, 271 (1975)

Here, the Plaintiffs support their motion with competent evidence, and the Defendant may
not sunply rely on the allegations set forth in her pleadlngs to raise material issues of fact. Therefore,
based upon the facts and argument set forth below, P]aintiffs are entitled to summary judgment.

B.  PLAINTIFFS’ REQUESTS FOR ADMISSION TO DEFENDANT SUSAN FALLINI
MUST BE DEEMED ADMITTED.

NRCP 36 pr0v1des In relevant part:

(a) ... The matter is admitted unless, within 30 days after service of the request, or

Page 6 of 12
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‘within such shorter or longer time as the court may allow, or the parties may agree
to in writing, subject to Rule 29, the party to whom the request is directed serves
upon the party requesting the admission a written answer or objection addressed to
the matter, signed by the party or by the party’s attorney. ...

(b) Effect of Admission. Any matter admittéd under this rule is conclusively
established unless the court on motion permits withdrawal or amendment of the
admission. ... Any admission made by a party under this rule is for the purpose of the
‘pending action only and is not an admission for any other purpose nor may it be used
against the party in any other proceeding. :

Written discovery requests were served upon the Defendant on October 31, 2007. (See

Exhibit 1). Pursuant to NRCP 36(a), Defendant had 30 days to respond to Plaintiffs’ Requests for

'Admission, or the Requests for Admission are deemed admitted. ‘Allowing three days for mailing,

the discov_ery responses were due no later than December 3, 2007, four months ago. To date,
Defendant has neither responded to me-Requests for Admission, nor has she requested an e_xténsioh |

to respond' to the same. As su'ch, the”Réquests for Admission are deemed admitted pursuant to

‘NRCP 36. Pursuant to NRCP 36(b), the admissions made by the Defendant are conclusively

establi.shled... |

| Therefore, the followirJg statements are conclusively established as undisputed facts in this

case:
1. Fallini’s propeﬁy is not located within an ‘v‘open'range” as it is deﬁried'in
NRS 568.355. |
2. Fallini is the owner of the cow that is rﬁentioned in the Plaintiff’s Complaint on file

herein (“subject cow”).

[§8)

It is the common practice of Nye County, Nevada ranchers to mark their cattle with

. reflective or luminescent tags.

4. The subject cow was not marked with a reflective or luminescent tag.

Page 7 of 12
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5. The subject cow crossed a fence to anive at the location of the subject aécident

| descﬁbed in thé IC_olmplain.t on' file herein.

6. Fallini’s cattle had previously been involved in incidents with motor vehicles on the
roadway.

7. Fallini does not track the location ofher cattle Whilevthey are grazing aWay from her
property. |

8. | Fallini does not remove her cattle from the roadway when notified that the cattle are
in a roadway. |

9. The subject cow was not visible at night

10. . Falhm was aware that. the subJect cow wés not v181b1e at mght prior to the incident

| that is the SUb_] ect of the Compla.mt on file herem |

11. | The subJect cow was in the roadway of SR 375 at the tlme of the incident that is the
subJect matter of the Complamt on file hefem ” | |

12. The subject cow’s presence in the roadway of SR 375 was the cause of the motor
veh]cle accident that i 1s the subject of the Complaint on ﬁle herein.

13, Fallini did not know the location of the subject cow at the time of the incident that. |
is the subject of the Complaint on file herein.

| 14.  The presence of areflective or luminescent tag on the subject cow woﬁld have made
thé subject cow visible at the time of the incident that is the subject of the Complaint
on file herein. |
C NEGLIGENCE

A claim for negligence must be based on (1) an existing duty of care, (2) breach, (3) legal

causation, and (4) darnagcs; Jordan v. State ex rel. Dept. of Mptor. Vehicles and Public Safety, 121

Page 8 of 12
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Nev. 44, 51 (2005). In the instant matter, the Defendant owed Michael a duty of care té control her
cattle and to prevent the cattle from endahgedng the li_ves of others-. Defendant owed vMichaevzl aduty
to mark her cattle with 'reﬂectiye or luminescent tags.

' Defendant breached the duty of care that she owed to Micﬁa'el because the subject cow v;/as
not marked with a reflective or iﬁlﬁinescent tag. Fallini was put on notice that her cattle weré
endéngeﬁng people’s lives because the cattle had previoﬁsly been involved in incidents with motor
vehicles on the roadway. However, fallini continued | not to track the Idcation ofher cattle while they

are gfazing away from her property. Defendant farther breached the duty of care that she owed to

- Michael because the subject cow was not visible at night, and Fallini was aware that the subject cow

was not visible at night pﬁor to the incident tha‘; is the subject- of the Complain_t on file herein.

.. Fallini’s vn,cgliéence was the direct and proximate Caﬁse of Michael’s death. Theéﬁbj ect cow
was in the rpvadway_o.f SR 375 when Michael was traveling on SR 375. The su55 ect éow’s pr__eseﬁée
ori.SR,'?i]Sviv.v‘as ‘ﬂ‘léz(-;au:_se of theinotdr vehicle accident that killed Michaél. vDe.t:”eﬁdérttivadmitsvﬂlét' '

the presence of areflective or luminescent tag on the subject cow would have made fhé“éubj ect cow

visible at night and the accident that caused Michael’s death could have been avoided. Thus,

‘Fallini’s negligence was the caﬁse of Michael’s untimely death. As such, summary judgment is

proper with regard to all elements except damages. Damages need to be proven up at a hearing on
the matter. Fallini’s negligehce caused Michael’s death, but that is not the full extent of the damages

caused by Fallini’s negligence.

D. WRONGFUL DEATH/ LOSS OF CONSORTIUM.

NRS 41.085 provides in relevant part:

2. When the death of any person, whether or not a minor, is caused by the wrongful
act or neglect of another, the heirs of the decedent and the personal representatives
of the decedent may each maintain an action for damages against the person who

Page 9 of 12
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lost the companionship, society, and comfort of her son’s presence. As arés_ult, Judith requeststhat |.

caused the death, or if the wrongdoer is dead, against his personal representatives,
whether the wrongdoer died before or after the death of the person he injured. If any
other person is responsible for the wrongful act or neglect, .or if the wrongdoer is
employed by another person who is responsible for his conduct, the action may be
‘maintained against that other person, or if he is dead against his personal
representatives. '

3. Anaction brought by the heirs of a decedent pursuant to subsection 2 and the cause
of action of that decedent brought or maintained by his personal representatives
which arose out of the same wrongful act or neglect may be joined.

4. The heirs may prove their respective damages in the action brought pursuant to
subsection 2 and the court or jury may award eachperson pecuniary damages for his
grief or sorrow, loss of probable support, companionship, society, comfort and
consortium, and damages for pain, suffering or disfigurement of the decedent. The
proceeds of any judgment for damages awarded under this subsection are not liable
for any debt of the decedent. ' '

5. The damagesrecoverable by the personal representatives of a decedent on behalf
of his estate include: . :

(a) Any special damages, such as mefiical expenseé, which the. decedent
incurred» or sustained be_fqre hi_s d_eath; -and funeral expenses; and ‘

(b) Any penalties, including, but not limited to, exemplary or punitive
damages, that the decedent would have recovered if he had lived, but doinot -

“include damages for pain, suffering or disfigurement of the decedent.. The
proceeds of any judgment for damages awarded under this subsectionzare
liable for the debts of the decedent unless exempted by law.

As set foﬁh aboye,' the Defendant’.s negligence is the cause of Michael’s death. Michael’s

death caused his mother, Judifh, to suffer immense sorrow and grief. Michael’s mother has forever

the Defendant be held accountable for Michael’s wrongful and untimely death, and that her Motion
for Partial Summary Judgment be granted. However, the extent of the damages caused by Fallini’s

negligence is an issue for the trier of fact, because Michael’s untimely death is but one of the

consequences of Fallini’s negligence.
111
111
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Iv.

CONCLUSION

Accordingly, based upon the foregoing, Plaintiffs hereby respectfully request that the

Court enter partialb summary judgment against Defen'd'ant, ﬁndingvDefendant lLiable for Michael’s

death. Damages will be shown at a prove-up heaﬁng to be set at a later date..

DATED this {Y®ay of May, 2008.

BLACK & LOBELLO

Jo . Aldrich, Esq.
Ng¥ada State Bar No.: 6877

Adrianne C. Duncan, Esq. -

. Nevada State Bar':No.: 9797

10777 West Twain Avenue, Suite 300
Las Vegas, NV 89135

- Attorneys for Plaintiff '

Page 11 of ‘12
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CERTIFICATE OF SERVICE

I hereby écgtify that on the _{5_ day of May, 2008, 1 served a true and correct copy ofthe

foregoing MOTION FOR PARTIAL SUMMARY JUDGMENT, by first class mail, postage
prepaid, addressed as follows:

Harold Kuehn, Esq. ,

EARNEST, GIBSON & KUEHN

921 S. Hwy 160, #203

Pahrump, NV 89048

Attorney for Defendant/Counterclaimant
Susan Fallini ’

Katherine M. Barker, Esg.
701 Bridger Avenue, Suite 500

- Las Vegas, NV 89101 ,

- Attorneys for Counter- Defendant
Estate of Mlchael Dav1d Adams

2 %ﬂm@ﬁ

An Employee of BIACK & LOBELLO
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NEO

John P. Aldrich, Esg.

Nevada State Bar No. 6877

Adrianne C. Duncan, Esq.

Nevada State Bar No. 9797

BLACK & LOBELLO

10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135

(702) 869-8801

Attorneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
- COUNTY OF NYE '

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH

ADAMS, 1nd1v1dua11y and on behalf of the
Estate,

Dept.: 2P

Plaintiffs,
Vs.

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,

Counterclaimant,
VS.
Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, individually and on behalf of the

e M M Ne? " e M e e e S N N N N N N S N N N N S S N N N

Estate,
Counterdefendants.
NOTICE OF ENTRY OF ORDER
PLEASE TAKE NOTICE that on the 30" day of July, 2008 an

Motion for Partial Summary Judgement was entered in the above-captioned matter,
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a copy of which is attached hereto.
DATED this 1% day of August, 2008.
BLACK & LOBELLO

¢hn P. Aldrich -
Nevada Bar No.: 6877
10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135
(702) 869-8801
(702) 869-2669 (Fax)

CERTIFICATE OF SERVICE

e .
I hereby certify that on the Aﬁ_’ day of August, 2008 a true and correct copy of the foregoing
NOTICE OF ENTRY OF ORDER was deposited into the U.S. mail at Las Vegas, Nevada, first-

class postage fully prepaid, addressed to the following person(s):

Harold Kuehn, Esq.

Gibson & Kuehn, LLP

1601 E. Basin Avenue, Ste. 101
Pahrump, NV 89060

Katherine M. Barker, Esq.

Law Office of Katherine M. Barker
701 Bridger Avenue, Suite 500
Las Vegas, NV 89101

2%
— /N BINA /}v&& WA

-+~ An Erfiployee of Black & LoBello
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John P. Aldrich, Esq. ENNET
Nevada State Bar No. 6877 : DEBRAE p 330
Adrianne C. Duncan, Esq. e Jue 30
lNevada State Bar No. 9797 ’ ) FRK
BLACK & LOBELLO IVE COURTY C\gu A
10777 West Twain Avenue, Suite 300 NYE oy DEPUTY

Las Vegas, Nevada 89135
(702) 869-8801
Artorneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estatc of MICHAEL DAVID ADAMS, -

y and through his mother JUDITH CaseNo..  CV24539

ADAMS, individually and on behalf of the Dept.: 2P
Estate,

Plaintiffs,
vS. |

SUSAN FALLINI, DOES I-X and ROE

ICORPORATIONS I-X, inclusive,
Defendants.
SUSAN FALLINI,
Counterclaimant,
vS.

y and through his mother JUDITH
ADAMS, individually and on behalf of the
state,

Estate of MICHAEL DAVID ADAMS,

Counterdefendants.

e’ N N M N N e N N N N N N N N N R N e e

ORDER GRANTING PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

THIS MATTER having come on for hearing on Monday, July 14,2008, on Plaintiff’s Motion
for Partial Summary Judgment before the Honorable Robert W. Lahe, and John P. Aldrich, Esq.

appearing on behalf of the Plaintiffs, no other counsel present, the court having reviewed the Motion
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12.

13.

lfor Partial Summary Judgment and the Joinder to the Motion for Partial Summary Judgment, having
reviewed all pleadings and papers on file herein, and having heard the arguments of present counsel;
and good cause appearing therefore,

THE COURT HEREBY ENTERS THE FOLLOWING FINDINGS OF FACT:

Fallini’s property is not located within an “open range” as it is defined in

NRS 568.355. |

Fallini is the owner of the cow that is mentioned in the Plaintiff’s Complaint on file
herein (“subject cow”). |

It is the common practice of Nye County, Nevada ranchers to mark their cattle with
reflective or luminescent tagvs.

The subject cow was not marked with a reflective or luminescent tag.

The subject cow crossed a fence to arrive at the location of the subject accident

described in the Complaint on file herein.
Fallini’s cattle had previously been involved in incidents with motor vehicles on the

roadway.

Fallini does not track the location of her cattle while they are grazing away from her

property.

Fallini does not remove her cattle from the roadway when notified that the cattle are

in a roadway.
The subject cow was not visible at night.

Fallini was aware that the subject cow was not visible at night prior to the incident

© that is the subject of the Complaint on file herein.

The subject cow was in the roadway of SR 375 at the time of the incident that is the
subject matter of the Complaint on file herein.
The subject cow’s presence in the roadway of SR 375 was the cause of the motor

vehicle accident that is the subject of the Complaint on file herein.

_ Fallini did not know the location of the subject cow at the time of the incident that

is the subject of the Complaint on file herein.
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14. The presence of areflective or luminescent tag on th'e subject cow would have made
the subject cow visible at the time of the incident that is the subject of the Complaint
on file herein.

THE COURT HEREBY ENTERS THE FOLLOWING CONCLUSIONS OF LAW:

1. Defendant Fallini had and duty to ensure that the subject cow was not in the roadway
at the time of the incident described in the Complaint.

2. Defendant Fallini had a duty to follow the common practice of Nye County, Nevada
ranchers and to mark her cow with reflecting or lumination tags.

3. Defendant F allini breached the duty of care to the decedent, as. set forth in the

Findings of Fact and Conclusions of Law.

4, As aresult of Defendant Fallini’s breach, the decendent, Michael David Adams, was
killed.
5. Defendant Fallini is liable for the damages to which Plaintiffis entitled, in an amount

to be determined at a later time.
IT IS HEREBY ORDERED that Plaintiffs’ Motion for Partial Summary judgment as to
the issue of Defendant’s duty and breach of duty is hereby GRANTED.
D this ] day ‘
DATED this~¢ | day ofj\ﬁ,\( A, 2008,

é@%ﬁ%@? W.LANE

DISTRICT COURT JUDGE

Submitted By:
‘BLACK & LOBELLO

i /. oty

Jphn P. Aldrich

Nevada Bar No.: 6877

10777 West Twain Avenue, Suite 300
[.as Vegas, Nevada 89135

702) 869-8801

702) 869-2669 (Fax)

b
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John P. Aldrich _ .
Nevada Bar No.: 6877 oy E
ALDRICH LAW FIRM, LTD. F ﬁ b )

1601 S. Rainbow Blvd., Suite 160

Las Vegas, Nevada 89146 : - : -
(702).853-5490 | R HAR 23 P D2
Attorney for Plaintiff '

NYE GO
THE FIFTH JUDICIAL DISTRICT CGY
"THE STATE OF NEVADA
 COUNIYOFNYE yjpgaunl

Estate of MICHAEL DAVID ADAMS, by Case No.: CV24539
and through his mother JUDITH ADAMS, Dept. No.: 2P
individually and on behalf of the Estate,

Plaintiff,

V.

- SUSAN FALLINI, ; DOES I-X, and ROE
CORPORATIONS I-X, inclusive,

—

Defendants.

SUSANFALLINIL,

Counterclaimant,
vs.
Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS,
individually and on behalf of the Estate

Counterdefendants.

PLAINTIFF’S MOTION TO COMPEL DEFENDANT’S PRODUCTION OF
DOCUMENTS

COMES NOW Plaintiff, JUDITH ADAMS for the ESTA'TE OF MICHAEL DAVID

ATS AR ACY

ADAMS and individually, by and mrougn her counsel of record, John P. Aldrich, Esq., of the
Aldrich Law Firm, Ltd., and hereby moves this Court for an order compelling Defendant SUSAN
FALLINI to comply with discovery pursuant to NRCP 16.1and NRCP 37 and for related attorney’s
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fees and costs in the amount of $1,650.00 as a result of Defendant SUSAN FALLINT'S failure to -
comply with discovery rules. _

This Motion is made aan based upon all papers, pleadings and records on file herein, the
points and authorities and any exhibite attached hereto, and such oral argument as the court may
entertain at the time of the hearing on this niattef., |

 DATED this_&2_day of March, 2009.
ALDRICH LAW FIRM, LTD.

‘B/Q /M

John P. Aldrich

Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Su1te 160
Las Vegas, NV 89146

(702) 853-5490 -

Attorneys for Plaintiff

| POINTS AND AUTHORITIES
L |
FACTS

This lawsuit ‘arises -out of an incident that occurred on or about July 7, 2005. At

approximately 9:00 p .m. on that day, MICHAEL DAVID ADAMS ("Adams") was driving his 1994

Jeep Wrangler on SR 375 hlghway in Nye County, when he collided with a Hereford cow ("cow"
owned by Defendant SUSAN FALLINI ("Falhm") Adams died at the scene as a result of the

|| impact.

The decent’s mother, JUDITH ADAMS ("Judith") filed a complaint on behalf of Adam's -

| estate on November 29, 2006 and properly served Fallini with process. ‘Fallini filed her Answer and

Counterclaim on March 14, 2007. On October 31, 2007, Plaintiff submitted interrogatories to

‘Fallini. (Exhibit 1.) Those interrogatories were never -answered. -Adams also submitted requests |

for admissions and its first set of requests for production of documents on October 31, 2007.
(Exhibits 2 and 3, respectively.) A second set of requests for production of documents’ were

submitted to Fallini on July 2, 2008, requesting information as to Fallini's insurance policies and/or

Page2 of 8
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c{arriers that may provide coverage for damages that occurred as a result of the mcident . (Exhibit
4) | | |

Fallini never responded to any of these requests To this date, Fallini has not produced any
responses of any kind to Plaintiff’s written discovery requests. Despite an extension requested by
Plaintiff and granted by tlae Court, the discovery period has lapsed without any responses being
provided by Defendant. o

On or about April 7, 2008 (and again on May 14, 2008 with a Certificate of Service), Plaintiff
filed a Motion for Partial Summary.J udgment. Defendant did not oppose that motion and the Court
granted that Motion on J uly.30, 2008. Notice of entry of the Order Granting Plaintiff’s Motion for
Summary Judgment was served on Defendant on August 15, 2008. (Exhibit 5.)

Plaintiff has attempted to amicably resolt/e this discovery issue -and obtain a copy of
Defendant’s applicable insurance policies, but to no avail. On February 24, 2009, Plaintiff sent
letters to Defendant’s'counsel'.seeldng responees to the discovery. (Exhibit 6.)‘

Plaintiff’s counsel, Mr. Aldrich has attempted to discuss this discovery issue with |
Defendant’s counsel Mr. Kuehn, as well. On or about March 6, 2009, Plaintiff’s counsel contacted
the office of Defendant S counsel Mr. Aldrich was informed that Mr. Kuehn was not available. Mr
Aldrich left amessage with Mr. Aldrich’s phone number and asked that Mr. Kuehn return the call.
No return call ever came. (Exhlblt 7. B "

On March 18 2009 Mr. Aldrlch again contacted the office of Mr. Kuehn. Mr. Aldrich was
informed that Mr. Kuehn was not available. Mr. Aldrich left a message with Mr. Aldncn’s phone
number and asked that Mr. Kuehn return the. call. - No return call ever came. (Exhibit 7.)

As of the date of the.signing of this_ motion, Plaintiff still has received no discovery from the
Defendant. Due to the egregious nature of Defendant’s failure to comply with discovery rules by

providing responses to routine requests, Plaintiff res’pectfully requests that this Court enter an order

|| compelling Defendant to comply with discovery rules and prov1de appropriate responses, including |

information 1egard1ng any insurance policies that may provide coverage for the 1n01dent as

contemplated in the Plaintiff's second request for documents.

Page 3 of 8
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‘ LEGAL ARGUMENT
A. DEFENDANT FALLINI SHOULD BE COMPELLED TO PRODUCE

DISCOVERY PURSUANT TO NRCP 34 and 37(a) FOR FAILING TO PROVIDE
ANY DISCOVERY RESPONSES ' .

Pursuant to NRCP 34, Plaintiff has the'right to request documents which are discoverable
pursuant to NRCP 26. 'According to NRCP 34, Defehdant has 30 days frdm receipf of the're‘quests
forproduction of doc_umenté to proVidé appropriate responses. Defendant has provided no responses
whatsoever, nor has Défendant objected to any réquest. |

NRCP 34(b) permits a party to seek relief ﬁnder NRCP 37(a) if the party who receives
discovery requests fails to respond appropriately. NRCP 37(a) provides that the Court may enter an
order A.c'ompelling a non-responsive party to disclosé the 'fequested information.

Pursuant to NRCP 34(b) and.37(a), Plaintiff respectfully requests that Defendant be
compelled to respond to the requests for productioh of docﬁments propoﬁnded upon Defendant by
Plaintiff, including a specific order that Defendant provide any and all infomiatidn felated to
insurance policies of Defendant that do or may provide coverage for the subject matter. The Court
has already found that Defendant is liable for the death of Mr. Adams, and Plaintiff is entitled to the

informatjon sought before trial. v _
B. DEFENDANT FALLINI SHOULD BE COMPELLED TO PRODUCE DISCOVERY
PURSUANT TO NRCP 16.1 AND NRCP 37 FOR FAILING TO PROVIDE ANY
DISCOVERY RESPONSES - o ;

NRCP 16.1 states in pertinent part: : .
RULE 16.1. MANDATORY PRE-TRIAL DISCOVERY REQUIREMENT S

(a) Attendance at Early Case Conference. Within thirty (30) days after service of the
answer by the first answering defendant, and thereafter as each defendant answers the
original complaint or an amended complaint, the attorneys for the parties, who must
possess authority to act and knowledge of the case obtained after reasonable inquiry
under the circumstances, shall meet in person for the purpose of complying with
subdivision (b) of this rule. The attorney ?or the plaintiff shall designate the time and
place of each meeting which must be held in the county where the action was filed,
unless the parties agree upon a different location. The .attorneys may agree to
continue the time for the case conference for an additional period of not more than
ninety (90) days. The court, in its discretion and for good cause shown, may also
continue the time for the conference. Absent compelling and extraordinary
circumstances, neither the court nor the parties may extend the time to a day more
than one hundred and eighty (180) days after service of the summons and complaint

Page 4 of 8
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| upon the defendant in question. The time for holding a case conference with respect
to a defendant who has filed a motion pursuant to Rule 12(b)(2)-(4) is tolled until
entry of an order denying the motion. : '

(b) ’Meet and Confer Requirements; Mandatory Discdvery Exchanges. Ateach

case conference, the attorneys must: - '

) Exchange all documents then reasonably available to a-party which are

then contemplated to be used in support of the allegations or denials of the pleading
filed by that party, including rebuttal and impeachment documents;

(2) Request with reasonable specificity from the opposing party all other
documents, discoverable within the scope of Rule 26(b), that may support the
allegations of the pleading filed by the requesting party, including rebuttal and
impeachment documents. The opponent must (A) provide the additional-

-documents, or (B) agree to provide the additional documents as soon as they are .
reasonably available, or (C) explain why the documents will not be provided;

(Emphasis Added). If .a party fails to comply with NRCP 16.1, the adverse party may compel
dis'covery pursuant to NRCP 37(a), as set forth in Section A above.
Defendant has failed to provide NRCP 16.1 disclosures and has failed to respond to written -

discovery propounded by Plaintiff. Plaintiff submitted her initial intérrogatorie's to Defendant on

|| October 31,2007, and continﬁed sending various discovefy requests through July 2,2008. Plaintiffs

submitted interfo gatories, requests for aidmiSSion, and two sets of requests for production of
documenté, includihg a request that Fallini produce all related insurance infdimation r'cga_rding“thve
incident. | | _ v |

Despite these .d‘iscovery Tequests, Défendant has failed and refused to cooperate or respond.
Plaintiff’s couﬁsél has made phone calls and submitted letfers to Fallini’s counsel notifying them of
these discovery requests to no avail. (Exhibits 6 and 7.) Nevertheless, Fallini failed to prbvidé any
of the informaﬁqn as requested despite the extension. | _

Plaintiff respectfully requests that.this Court grant this motioﬁ to compel and order Defendant
to provide appropriate responsés to the Plaintiff’s 'reques't_s for production of documents, with a |
specific order to produce a c;dpy of anyand all documentatibn relating to any insurance policy that

does or may provide coverage to Defendant for the instant case.

Page Sof 8
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DEFENDANT FALLINI SHOULD BE HELD SUBJECT TO SANCTIONS UNDER

NRPC 37 FOR FAILURE TO FOLLOW DISCOVERY RULES
Rule 37(a)(4) states in pertinent part:" ' '
NRPC 37(a)(4) Expenses and Sanctions

(A) If the motion is granted or if the disclosure or requested
discovery is provided after the motion was filed, the court shall, after affording
an opportunity to be heard, require the party or deponent whose conduct
necessitated the motion or the party or attorney advising such conduct or.both
of them to pay to the moving party the reasonable expenses incurred in making
the motion, including attorney’s fees, unless the court finds that the motion was
filed without the movant’s first making a good faith effort to obtain the
disclosure or discovery without court action, or that the opposing party’s
nondisclosure, response or objection was substantially justified, or that other
circonmstances make an award of expenses unjust. ' ‘

o (B) If the motion is denied, the court may enter any protective order
authorized under Rule 26(c) and shall, after affording an opportunity to be heard,
require the moving party or the attorney filing the motion or both of them to pay to

~ the party or deponent who opposed the motion the reasonable expenses incurred in

opposing the motion, including attorney’s fees, unless the court finds that the making
of the motion was substantially justified or that other circumstances make an award
of expenses unjust. ' ' '

(C) If the motion is granted in part and denied in part, the court may.enter
any protective order authorized under Rule 26(c) and may, after affording an
‘opportunity to be heard, apportion the reasonable expenses incurred in relation to the
motion among the parties and persons in a just manner.

(Emphasis Added).

Similarly, NRCP 37(d) provides: .

(d) Failure of Party to Attend at Own Deposition or Serve Answers to
Interrogatories or Respond to Request for Inspection. If a party or an officer,
director, or managing agent of a party or a person designated under Rule 30(b)(6) or
31(a) to'testify on behalf of a party fails (1) to appear before the officer who is to take
the deposition, after being served with a proper notice, or (2) to serve answers or
objections to interrogatories submitted under Rule 33, after proper service of the

interrogatories, or (3) to serve a writtenresponse to arequest for inspection submitted- -

under Rule 34, after proper service of the request, the court in which the action is
pending on motion may make such orders in regard to the failure as are just, and
among others it may take any action authorized under subparagraphs (A), (B), and
(C) of subdivision (b)(2) of this rule. Any motion specifying a failure under clause
(2) or (3) of this subdivision shall include a certification that the movant hasin good
faith conferred or attempted to confer with the party failing to answer or respond in
an effort to obtain such answer or response without court action. In lieu of any order
or in addition thereto, the court shall require the party failing to act or the attorney
advising that party or both to pay the reasonable expenses, including attorney’s fees,
caused by the failure, unless the court finds that thclf)ailure was substantially justified
or that other circumstances make an award of expenses unjust.

Page 6 of 8
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In the instant case, Plaintiff’s filing of this motion is necessitated by the fact that Defendant
has failed to produce any sort of discovery despite numerous formal requests, followed by phone.

calls and letters for nearly a year and a half from the initial submission of interrogatories on

Il September 10, 2007. As shown above, Plaintiff has made several good faith efforts to procure the

discovery without court intervention, in_ciuding re-opening discovery and extending the deadline.
Nevertheless, Defendant has shown no interest in cooperating with discovery guidelines, resulting -
in the filing of this motion. Plaintiff therefore respectfully requests that sanctions be levied against
Defendant in the form of an award of attorneys fees in the amount of $1,600 and costs in the amount
of $50.00, for a total of $1,650.00, as set forth in Mr. Aldrrch’s affidavit.
0. |
CONCLUSION

Based upon the above, Plaintiff s request an Order_cornpelling Plaintiffs to provide discovery

as requested, particularly responses to Plaintiff’s requests for production of documents. Plaintiff

further requests that the order specifieally mention that Defendant. must provide any and all

documents telating in any way to any inSurancepolicy which does or may‘.apply to the instént case.
Fmally, Plaintiff. requests an Order granting attorney’s fees and costs for having to prepare the
current Motion and travel to Pahrump, Nevada for the hearmg '

DATED this_2-_day of March, 2009.

ALDRICH LAW FIRM LTD.

. : / -
John P. Aldrich :
Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Sulte 160
- Las Vegas, NV 89146 o

(702) 853-5490
Attorneys for Plaintiff -

W77
/17
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CERTIFICAL‘B/E OF SERVICE ,
I HEREBY CERTIFY that onthe Q() day of March, 2009, I mailed a copy of

PLAINTIFF’S MOTION TO C»O.MPEL, DEFENDANT’S PRODUCTION OF DOCUMENTS ina

sealed envelope,‘ to the following and that postage was fully péid thereon:

Harold Kuehn, Esq.

Gibson, & Kuehn

1601 E. Basin Avenue, Suite 101 .
Pahrump, NV 89060 -

Attorney for Defendant/ Counterclaimant

Katherine M. Barker Esq

Law Office of Katherine M. Bmker
701 Bridger Ave, Ste. 500 .

Las Vegas, NV 89101

Attorney for Counterdefendant
Estate of Michael David Adams

? gm//wﬁ/

An emp‘l/yee of Aynch Law Firm, Ltd

Page 8 of 8
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John P. Aldrich

Nevada Bar No. 6877

Stacy D. Harrop

Nevada Bar No. 9826 '
ALDRICH & BRYSON LLP
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 . .
(702) 853-5490

(702) 853-5491 (fax)
Attorneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

Estaté of MICHAEL DAVID ADAMS,
by and through his mother JUDITH

COUNTY OF NYE

Case No.: CV24539

ADAMS, individually and on behalf of the | Dept.: , 2P

Estate,
Plaintiffs,
Vs, ' '
SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I—X, inclusive, :

Defendants.

SUSAN FALLINI,
| Counterclaimant,
vs.

‘Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH

ADAMS, individually and on behalf of the

Estate,

Counterdefendants.

PLAINTIFES’ FIRST SET OF REQUESTS FOR ADMISSION TO DEFENDANT

FALLINI ,

TO: SUSAN FALLINI, Defendant/Counterclaimant
TO: HAROLD KUEHN, ESQ., attorney for Defendant/Counterclaimant

Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and throﬁgh his mother JUDITH

ADAMS, by and through their attorneys, Aldrich & Bryson, LLP, hereby request that Defendant,

pursuant to Nev. R. Civ. P. 36 respond to the followingv Requests for Admission within thirty (30)

days of service hereof:

0038
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'REQUEST FOR ADMISSION.NO. 1:

Admit that your property is not located within “open range.”
NOTE: As used throughout these reque‘sts‘ “open range” is tp' be defined as set forth in NRS |
568.355. N | |
REQUEST FOR ADMISSION NO. 2:

Admit that you are the owner of the cow that is mentioned in of the Complaint on file herein

(hereafter “subject cow™).

REQUEST FOR ADMISSION NO. 3:

Admit that it is the common practice of Nye County ranchers to mark their cattle with
reflective or luminescent tags.

REOUEST FOR ADN[ISSION NO. 4

Admit that the subject cow was not marked with a reflective or luminescent tag.

REQUEST FOR ADMISSION NO. 5:

Admit that the subj ect cow crossed a fen‘ce,to arrive at the location of the subject accident
described in the Complairit on file herein.

REQUEST FOR ADMISSION NO. 6:

Admit that your cattle have previously been involved in incidents with motor vehicles on the

roadway.

‘ REOUEST FOR ADMISSION NO.7:

Admit that you do not track the location of your cattle whﬂe they are grazing away from your
property. . |
REQUEST FOR ADMISSION NO. 8:

Admit that you do not remove your cattle from the roadway when notified that the cattle are
in a roadway.

REQUEST FOR ADMISSION NO. 9:

Admit that the subject cow was not visible at night.

REOUEST FOR ADMISSION NO. 10:

Admit that you were aware that the subject cow was not visible at night prior to the incident

Page 2 of 4
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that is the subject of the Complaint on file herein.
REOUEST FOR ADMISSION NO. 11:

Admit that the Sllb_] ect cow was in the roadway of SR 375 at the time of the 1n01dent that is
the subject of the Complalnt on file herein.

REOUEST FOR ADMISSION NO. 12:

' Admit that the subj ect cow’s presence 1n the roadway of SR 375 was the cause of the motor
vehicle accldent that is the subject of the Complaint on file herein.

REOUEST FOR ADMISSION NO. 13:

Admit that you did not know the location of the subject cow at the time of the incident that

is the subject of ‘the Complamt on file herein.

REQUEST FOR ADMISSION NO. 14:

Admit that the presence of a reflective or luminescent tag on the subject cow would have
made the subject cow visible at the time of .thefincident that is the subject of the Comyplaint on file
herein. | | | |

'DATED thxs31 day of October, 2007.

ALDRICH & BRYSON, LLP

Jokar'P. Aldiich 7 v
- Nevada B 0. 6877
Stacy D. Harrop
Nevada Bar No. 9826
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
(702) 853-5490 :
(702) 853-5491 (fax)
Attorneys for Plaintiffs
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CERTIFICATE OF MAILING _
I hereby certify that on this %%ay of October, 2007, service of the foregb_ing

PLAINTIFFS’ FIRST SET OF REQUESTS FOR ADMISSION TO DEFENDANT FALLINI

was made this date by depositing a true and correct copy of the same for inailing in Las Vegas,

Nevada, addressed to:

Harold Kuehn, Esq.
Gibson, & Kuehn

921 S. Highway 160, #203
Pahrump, NV §9048

.P.O0.Box 1411

Tonopah, NV 89049
Attorney for Defendant/Counterclaimant

Katherine M. Peck, Esq

Peck Law Offices .-

701 Bridger Ave, Ste. 500

Las Vegas, NV 89106
Attorney for Counterdefendant
Estate of Michael David Adams

YA ) o -
W Ane g yee of ALIDRICH & BRYSON, LLP
v_"A\—_’/ |
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SUSAN FALLINI, DOES I-X and ROE

REQT

John P. Aldrich

Nevada Bar No. 6877

Stacy D. Harrop

Nevada Bar No. 9826,
ALDRICH & BRYSON LLP"
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 -
(702) 853-5490 -

(702) 853-5491 (fax)

Atz‘orneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA
COUNTY OF NYE
Estate of MICHAEL DAVID ADAMS, - |
by and through his mother JUDITH Case No.: CV24539
ADAMS, individually and on behalf of the Dept.: 2p
Estate, , :
Plajntiffs,

CORPORATIONS I-X, inclusive,
, Defendants..

SUSAN FALLINIL
| Counterclaimant,
Vs. |

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH
ADAMS, individually and on behalf of the
Estate,

Coumerdefendants.

PLAINTIFES’ FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO
DEFENDANT FALLINI

TO: SUSAN FALLINI Defendant/Counterclaimant

| TO: HAROLD KUEHN, ESQ., attorney for Defendant/CounterclaLmant

Plamtlffs Estate of MICHAEL DAVID ADAMS, by and through his mother JUDITH
ADAMS, by and through their attomeys, Aldrich & Bryson, LLP, hereby requests that Defendant,

pursuant to Nev. R. Civ. P. 34, respond to the following Requests for Production of Documents

within thirty (30) days of service hereof:
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DEFINITIONS AND INSTRUCTIONS

The following prelimihary definitions and instructions apply to each of the Requests set forth-
hereafter and are deemed to be incorpo_rafed therein. |
| A " When used in these Requests, the term “Defendant” or “Defendants,” its p’lufal orany
synonym thereof, is intended to and shall embrace and include, in addition to the named party or
parties, counsel for said party and all agents, servants, employees, representatives, 'invev:stigators‘and -
others who are in possession of, or may have obtained, information for or on behalf of the named
Defendant. Asto each person, please state his or her full name, last known residence address and |
télephone number, and his or her job t‘itle,v capacity or position at such last known employment.
B. Asused in these Reqﬁests, the terms “document” and “writing” and the plural forms

thereof shall mean all written, recorded or graphic matters, however produced or reproduced, of

every kind and description, pertaining in any way to the subject matter of this ac’_cidn. The terms

“document” and “writing” shall include, but are not limited to, any books, pamphlets, periodicals,

memoranda (including thoseA of telephone and oral. conversations), e-mails, contracté,

correspondence, agreements; application, financial records, security instruments, disbursements,

checks, bank statements, time records, accounting or financial records, notes, diaries, lo gs, telegrams, .
or cables prepared, drafted, Teceived or sent, tapes, transcripts, recordings, minutes of méetings,

directives, work papers, charts ,drawings, prints, flow sheets, photographs, film, computer printouts,

- medical and hospital records and reports, x-ray photographs, advertisements, catalogs, or any hand-

‘written, recorded, transcribed, punched, tapes, filmed or graphic matters, however, produced or

réproduced in Defendant's possession, custody or control or to which defendant has or has had

access. }

C. As used throughout ﬂlese.Réques.ts, the term “you,” its ;ﬂural or any vsynonyms
thereof, is intended to and shall embrace and iﬁclude in addition to the named party or parties,
counsel for such party or parties, and all agents, servants, élnployees, representatives, investi gators
and others who are in the posséssion of or who may have obtained information for or on behalf of
thé named parfy or parties.

D. As used throughout these Requests, the term “person,” or its plural or any synonyms

Page2 of 9
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thereof, is intend_ed to and shall embrace and include any individual, partnefship, corporation,
company, association, government agency (whether federal, State, local or any agency of the
government of a foreign counn;y) or any other entity. | 4
- E. . As used throughout these Requests, the term. “communication,” its plural or any
synonyms thereof, is intended to and shall embrace and include all written communications, and with
respect to all communications, shall include but is not limited to every discussion,
conversation, conference, meeting, interview, telephone call or ddctor or other pi'ofessional service
visit. | , A | |
F. “ (a) As used throughout these Requests, the terms “identify,” “identity,” or
“identification,” their plm_'al or any synonyms thereof, when used with reference to a person, shall
mean to state the full name and addresbs, and whére applicable, the present position and business, if 1
known, and each prior position and business. |
(b)  As used throughout these Requests, the terms “identify,” “identity,” or |
“identiﬁcétion,” the_ir plural or synonyms thereof, when used with reference to a document meanto
state: | | ' _ o |

(1) | The general nature of the document or object, i.e., whetheritisaletter,
a memorandum, a report, a drawing, a chart or trécing, apamphlet, étc.;

@  The geheral subject maﬁer of the docufnent or object;

(3)  The name, current or last known business a’ddres.s and home address
of the origihal author or draftsman (and, if différent, the signor or signors), and of any person who
has edited, cOrrectéd, revised or amended, or who has entered any illitials or. commént or notation
thereo-n;

| (4)  The date thereof, including any date of any such editing, correcting,
amending or revision; | | M »

(5) .Anynumerical designation appearillg fhereon, such as a file reference;

©6) - Thé name‘ of each recipient of a copy of the document or object; and

(7 T_he place where and the peréon now having custody or control of each

such document or object, or if such document or object has been destroyed, the place of and reasons

Page 3 of 9
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for such destruction.

(©) | As used th:oughoﬁt these Requests, the terms “identify,” “identity,” and .
“identification,” Wher; used in reference to a c_ommﬁnication, mean to state with respect to each
communication, -the nature of the communication (telephone éall, letter, betc.); the date of the
communication, the persons who were present at or participated in the communication or with whom
or frdm whom the communication was made, and the substance of the statemént made by each
person involved in such com_municatibn._ |

G. Allinformation is to be divulged whichisin Defendant's possession orcontrol, orcan

‘be ascertained upon reasonable’ investigation of areas within your control. The knowledge of

Defendant's attorney is deemed to be Defendant‘sk_nowledge, so that, apért from pfivileged matters,
if Defendant's attorney has kndwledge of the information sought to be elicited herein, said
knowledge must be incorporated into these answers, even ‘if such information is unknown to .
Defendant individually. | _ |

’ H. Whenever you are unable to‘ state an answer to these Requests based upon your own

personal knowledge, please so state, and identify the person or persons you believe to have such

‘knowledge, what you believe the correct answer to be, and the facts upon which you base your

answer. _
L. - When a Request calls for an answer in more than one part, eéch part should be
separated so that the answer is clearly understandable. | |
I Each Request should be consﬁ'ued independently. No Request should be construed

by reference to any other Request if the result is a limitation of the scope of the answer to such

‘Request.

K. “And” and “or” shall be construed disjunctively or conjunctively as necessary, in -
order to bring within the scope of the Request all responses which might otherwise be construed to

be outside of its scope.

L. If a Request is objected to, in whole or in part, or if information responsive to a

'Request is withheld, on the ground of privilege or otherwise, please set forth fully each objection,

|l describe generally the information which is withheld, and set forth the facts upon which Defendants

Page 4 of 9
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rely as tne Basis for each such objection.

M.  These Requests are addressed to all Defendants. If, for va Request, the ansWers forall
Defendants would be the same only one answer is necessary. If the Defendants answe1s to a
Request would valy among them state and 1dent1fy answers for each Defendant separately. -

N., Pursuant to Nev. R. Civ. P. 26, you shall supplement your responses according to the
following: | | | |

(a) - A party is under a duty 1‘easonab1y to supplement his response with respect
to any question directly addressed to (A) the jdentity and 1ooation of persons having knowledge of

discoverable matters and, (B), the identity of each person expected to be called as an expert witness

“at trial, the subject matte_r on which he is expected to testify, and the substance of his testimony.

b)) A party is under a duty reasonably to amend a prior response if he obtains
information upon the basis of which (A) he knows that the response 'Wa_s incorrect when made, and
(B) he knows that the response though correct when made is no longer tt*ue and the circumstances
are such that a failure to amend the response i’s in substance a knowing concealment.

REQUESTS FOR PRODUCTION
REOUEST FOR PRODUCTION NO. 1:

_ Produce any and all documents 1dent1ﬁed consulted or referred to in your answers to

Plaintiff’s First Set of Interrogatories to Defendant Fallini, served concu_rrently herewith,

REQUEST FOR PRODUCTION NO. 2:

Produce any and all documents which support, refiite, or in any way relate to the allegations
in the Complaint on file herein and/or your defenses thereto.

REQUEST FOR PRODUCTION NO. 3:

Produce copies of any and all written or recorded statements allegedly made by Plaintiff or
his representative, Defendant or any representative or agent of Defendant or any witness regarding
the allegations which form the basis of this litigation.

REQUEST FOR PRODUCTION NO. 4:

Produce copies of any and all non-transcribed witness statements allegedly made by Plaintiff,

Defendant or representative or agent of Defendant, or any witness regarding the allegations which

Page 5 of 9
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form the basis of this litigation.

REQUEST FOR PRODUCTION NO. 5:

Produce copies of any and all videotapes, photographs, charts, or diagrams which depict the
scene of the incident which forms the basis of this litigation.

REQUEST FOR PRODUCTION NO. 6:

Produce copies of any and all investigative reports and the underlying notes giving rise
thereto regarding the incident which forms the basis of this litigation

REQUEST FOR PRODUCTION NO.7:

Produce any and all documents contemplated to be used in defense of the allegatlons inthe
Complalnt on file herein, including all rebuttal and 1mpeachment documents

REOUEST FOR PRODUCTION NO. 8:

Produce copies of any journals, diaries or other contemporary documentation regarding the
allegations which form the basis of this liti gatlon
REOUEST FOR PRODUCTION NO.9:

Produce copies of any and all documents that relate to any contact or communications '
between Defendant, or any agent or representatwe ofDefendant, and the pohce with regard to the
incident described in the Complaint on file herein. | |

REQUEST FOR PRODUCTION NO. 10:

Produce copies of any photographs or depictions of the marks or brands used by you on your
cattle, including any ear tags.

REOUEST FOR PRODUCTION NO. ii:

Produce copies of any photogtaphs or deplctlons of the marks or brands, including ear tags,

commonly used by cattle owners in Nye County, as prov1ded in your answers to Plaintiff’s
Interrogatories to Defendant Fallini served concurrently herewith.

REQUEST FOR PRODUCTION NO. 12:

Produce any and all documents that describe or depict the location of your property, the last
confirmed location of the subject cow prior to the incident, as provided in your answers to Plaintiff’s

Interrogatories to Defendant Fallini served concurrently herewith, and the location of the incident

Page 6 of 9
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i| described in the ~Comp1aint on file herein.

“subject cow prior to the incident, or the location of the incident described in the Complaint on file

|| prior to the subject incident where your cattle were involved in an incident with any man-made or

REOUEST FOR PRODUCTION NO. 13:

Produce any and-all documents that descnbe or depict the any fences or fenced property that
the subject cow would have had to cross in order to arrive at the location of the subject incident from
its last confirmed location, as provided in your answers to Plaintiff>s Interrogatories to Defendant
Fallini served concurrently herewith.

REQUEST FOR PRODUCTION NO. 14:

Produce vany and all documents that describe or define whether the following locations are

located in “open range” or in a “herd district™: yom' property, the last confirmed location of the

herein.

REQUEST FOR PRODUCTION NO. 15:

- Produce any and all documents that describe or depict the typical grazmg area of your cattle
as prov1ded in your answers to Plaintiff’s Interrogatories to Defendant Fallini served concurrently

herewith.

REOUEST FOR PRODUCTION NO. 16:

Produce any and all documents that describe or relate to any and all pohc1es standards,

procedures, or practices that you follow w1th regard to tracking the location of your cattle.

REQUEST FOR PRODUCTION NO. 17:

Produce any and all documents that describe or relate to any and all policies, standards,

procedures, or practices that you typically follow when you discover or are notified that any of your

cattle are located on éhighway

REQUEST FOR PRODUCTION NO. 18:

Produce any‘ and all documents that describe or relate to any incidents in the ten (10) years
man-operateéd object on a roadway.

/i
/11
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REQUEST FOR PRODUCTION NO. 19:

Produce a list of all experts with whom you have communicated in connection with th1s

matter, and a copy of any reports received from those experts, along with a copy of all documents '

which were provided to the expert and were utilized by said expert in forming an opinion, as well
as any notes of communication with said experts.

REQUEST FOR PRODUCTION NO. 20:

Produce any and all documents that support any and all of your denials to the Requests for
Admissions served concurrently herewith.

REQUEST FOR PRODUCTION NO. 21:

Produce any and all documents consulted, referenced, or utilized in responding to these

_ requests for productlon of documents

DATED thlsal 'day of October, 2007.
' ALDRICH & BRYSON, LLP

John P. Addrich 7
- Nevada Bar No. 6877
Stacy D. Harrop -
Nevada Bar No. 9826
1601 S. Rainbow Blvd., Suite 160
. Las Vegas, Nevada 89146
(702) 853-5490
- (702) 853-5491 (fax)
Attorneys for Plaintiffs
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CERTIFICATE OF MAILING -

I hereby certify that on this :'2 ‘/‘ day of v)ﬁrl '(;b

2
2007, service of the foregomg

PLAINTIFFS’ FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO.

DEFENDANT FALLINI was made this date by depositing a true and correct copy of the same for

mailing in Las Vegas, Nevada, addressed to:

Harold Kuehn, Esq.
Gibson, & Kuehn

921 S. nghway 160, #203
Pahrump, NV 89048

P.0. Box 1411
Tonopah, NV 89049

Attorney for Defendant/Counterclazmant

|l Katherine M. ‘Peck, Esq.

Peck Law Offices
701 Bridger Ave, Ste. 500

Las Vegas, NV 89106

Attorney for Counterdefend‘an‘t
Estate of Michael David Adams

”’f)

\ﬁ/

fg/e’mﬁloyée of A%DR_ICH & BRYSON LLP

'\_/
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INTG ‘

John P. Aldrich

Nevada Bar No. 6877

Stacy D. Harrop ‘

Nevada Bar No. 9826
ALDRICH & BRYSON LLP
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

(702) 853-5490

(702) 853-5491 (fax)

. Attorneys for Plaintiffs

* THE FIFTH JUDICIAL DISTRICTCOURT

THE STATE OF NEVADA
COUNTY OF NYE
" Estate of MICHAEL DAVID ADAMS, ‘ . :
by and through his mother JUDITH Case No.: CV24539-
ADAMS, individually and on behalf of the Dept.: 2P
Estate, ‘ - _ —_—
| * Plaintiffs,

VS, ‘
SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,

Counterclaimant,
vs.

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH :

%DAMS, individually and on behalf of the
state, : .

- Counterdefendants.

PLAINTIFE’S FIRST SET OF INTERROGATORIES TO DEFENDANT FALLINI
TO: SUSAN FALLINI, Defendant/Counterclaimant |

TO: HAROLD KUEHN, ESQ., attorney for Defendant/Counterclaimant
Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and through his mother JUDITH
ADAMS, by and through their attorneys, Aldrich & Bryson, LLP, hereby requests that Defendant,

pursuant to Ney. R. Civ. P. 33, answer the following Interrogatories, in writing, under oath, within

thirty (30) days of service hereof:
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DEFINITIONS AND INSTRUCTIONS

The following preliminary definitions and instructions apply to each of the Interrogatories
set forth hereafter and are deemed to be incorporated therein.

A.  When used in these Interrogatories, the term “Defendant,” its plural or any synonym

thereof, is intended to and shall embrace and include, in addition to the named party or parties,

counsel forvsaid party and all agents, servants, employees, rgpresentatives, investigators and-others
who are-in possession of, or may have obtained, information for or on behalf of the named
Defendant. As to each peréon, please state his or her full name, last known residence address and
télephone numbe‘r,‘ and his or her j"ob ﬁtle, ;:a'pacity or position at such last known employment.
B. As uséd in these Interrogatories, the terms "document" and fwr.iting" and'.the plural
forms _thereof shall mean all written, recorded or graphic matters, however produced or reproduced,
of every kind and descriptioﬁ, pertaining in any way to the subject matter of this action. The terms
"document" and "writing" shall include, but.are not limited to, any books, pamphlets, periodicals,
memoranda (including those of telephone and oral Qoriversations); e-mailé, CQntraéts,
correspondence, agreements, a;pplication,. financial records, security insfruments_, diébursements,
cheéks, bank étatemen’ts, tﬁne records, accounting or financial recbrds, notes, di'aries, logs, telegrains,’
or cables prepared, drafted, received or sent, tapes, transcripts, recordings, minutes of meetings,
diréctives, work papers, charts, drawings, prints, flow sheets, photographs, film, computer printouts,
medical and hospital fecords and reports, x~ray.phot'o graphs, advertisements, catalogs, or any hand-
written, Tecorded, transcribed,.punéhed, tapes, filmed or graphic matters, however produced or _
reproduced in Defendant's possession, custody or control or to-which defendant has or has had

access.

C. As used throughout these Interrogatories, the term "you," its plural or any synonyms

‘thereof, is intended to and shall embrace and include in addition to the named party or parties,

counsel for such party or parties, and all agents, servants, employees, representatives, investigators
and others who are in the possession of or who may have obtained information for or on behalf of |

the named party or parties.

D. As used throughout these Interrogatories, the term "person,” or its plural or any

Page 2 of 10
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synonyms thereof, is intended to and shall embrace and include any individual, partnership,
corporation, company, association, govermnenf agency »(Whether federal, state, local or any agency |
of the government of a foreign country) or any other entity. | |

E. -Asused fhroughout’the‘se Interrogatories, the temi '.‘corhmuhication,“ its plural or any '
synonyms thereof, is intended to and shall embrace and include all written communications, and with
respect to all cbmmunicatioﬁs, shall include but is not limited to every discussion,
conversaﬁon, conference, meeting; interview, telephone call or doctor or other professional service
yisit. |

F. ‘(a)  As used throughout these Interrogatories, the terms "identify," "identity,” or
’iidentiﬁcation,"_ their plural Or any synonyms thereof, whcn used with reference to a person, shall
mean to state the full name and address, and whereiapplicable, the present position and business, if
knom, and each prior position and buSiness. ' | _

(b Asused throughouf these Interrbgatorie_s, the terms "identify," "identity," or
"identiﬁcati_oh," their plural or synonynis theréof, when used with reference to a document mean to
state: 5 | | |

€)) The genér’al nature of the document or object, i.e., whether it isa letter,
a memorandum, a report, a drawing, a chaft or tracing, a pémphle’t, etc.; o

(2) - The general subject matter {Sf the document or object;

3) The name, current or last known business address and home address
of the original author or draftsman (and, if different, the signor or signors), and of any person who

has edited, corrected, revised or amended, or who has entered any initials or comment or notation

thereon;

4) Thé date thereof, including any date of any such editing, correcting,
amending or revision; |

(5) = Anynumerical designation appearing thereon, such as a file reference;

(6)  Thename of each recipient of a copy of the document or obj ect; and

(7 The place»where and the person now having custody or control of each

such document or object, or if such document or object has been destroyed, the place of and reasons
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for such destruction. A
(©)  Asusedthroughout these Interro gatories, the terms "identify," "identity," and

"identification," when used in reference to a communication, mean to state with respect to each

.communication, the nature of the communication (telephone call, 'lletter, ete.), the date of the .

communication, the persons who were present at or participated in the communication or with whom
or from whom the communication was mnde, and the snbstance of the staternent made by each
nerson involved in such communication.

G.. Al information istobe divulged whichisin Defendant's possession or c'ontrol, or can
be ascertained upon reasonable 1nvest1gat1on of areas w1thm your control. The knowledge of
Defendant's attorney 1is deemed to be Defendant's knowledge, so that, a.part from pnvﬂeged ma‘rters '
if Defendant's attorney has knowledge of the 1nformat10n sought to be e11c1ted herein, sa1d
knowledge must be.incorporated into these answers, even if such 1nf01mat10n 1s unknown to |
Defendant 1nd1v1dually A

H. Whenever you are unable to state an answer to these Interro gatones based upon your
own persenal_knowledge, please so state, and 1dent1fy the person or persons you believe to have such |
knowledge, what you beheve the correct answer to be, and the facts upon which you base your
answer. | v o |

L | When an Interrogatory calls for an ans_wer'in more than one part, each part should be
separated so that the answer is clearlsl understandable. .

1. Each Interrogatory should be construed independentlj/. No ‘Interro_gatory should be
construed by reference to any other Interrogatory if the fesult is a limitation of the scope of the

answer to such Interrogatory. -

K. "And"and "or"shall be construed disjunctively or conjunctively as necessary, in order

‘to bring within the scope of the Inten'ogatmyall responses which might otherwise be construed to -

be outside of its scope.
L. If an Interrogatory is objected to, in whole or in part, or 1f information responsive to-
an Interrogatory is withheld, on the ground of privilege or otherwise, please set forth fully each

objection, describe generally the information which is withheld, and set forth the facts upon which
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Defendants rely as thé basis for each such objection.
M. . These Interrogatories are addressed to all Defendants. If, for an Interrogatory, the

ANSWers fo; all Defendants would be the same, only one answer is necessary. If the Defendants'

"answers to an Interrogatory would vary among them, state and identify answers for each Defendant

separately.

N. Pursuant to Nev. R. Civ. P. 26, you shall supplement your responses according to the |

following:

(@  Anpartyis under & duty reasonably to supplement his response with respect
to any q‘ues.tion.directly addressed to (A) the identity and location of persons having knowledge of
di‘scovérable matters and, (B), the identity of each person expected to be called as an eXpert witness
at ‘ﬁial , the subject matter on which he is expected to testify, and the substance of his testimony. -

| (b). A party is under a duty reasonably to amend a prior response if he obtains
information upon the basis of which (A) he knows that the response was incorrect when made, and

(B) he knows that the response though correct when made is no longer true and the circumstances -

' are such that a failure to amend the response is in substance a knowing concealment.

INTERROGATORIES
INTERROGATORY NO. 1: R

State your name, address, telephone number, Social Security number, date of birth and
birthplace.
INTERROGATORY NO. 2:

If you have ever been.convicted of a felony ‘or a misdemeanor having to do with truth or

“veracity, set forth all relevant facts relating to such conviction including, but not limited to, the

nature of the crime and the date and place of each conviction, and any fine or sentence imposed.

INTERROGATORY NO. 3:

State the location of your property and whether it is located within “open range.” Ifit is not
located within “open range,” state any grazing restrictions that apply to your land, including any
requirements regarding the fencing in of your animals or keeping your animals off the roadways.

NOTE: As used throughout these interrogatories “open range” is to be defined as set forth in NRS
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INTERROGATORY NO. 4:

State the number of cattle that-you own, hon long you have owned the cttle, the -plirpose for
which you raise the cattle, and the number of employees or independ_ent contractors you hire to kéeﬁ »
track of the cattle. | '
INTERROGATORY NO. 5:

Provide a description of the typical grazing area of your cattle,} including the distance from

your ranch that ydur cattle typically graze and whether those areas of typical grazing are in“‘open

-range.” If those areas are not located within “open range,” state any grazing restrictions that apply

to those areas, including any requirements regarding the fencing in of your animals or keeping your 1
animals off the roadways. ' ’

INTERROGATORY NO. 6

State any and all policies, standards, :prbcedures, or practices that you follow with regard to
tracking the location of your cattle. Include in youi answer how often you confirm the location of
your cattle and how often that you confirm that all cattle are accounted for. |

INTERROGATORY NO. 7:

N S;Late any aﬁd all policies, standards, procedures, or practices that you -typically followwhen
you discover or are notified that giny of your cattle are located ona highway‘. Include Iin ydur answer
whether you follow different policies, standards, 'brocedures, or practices depending on.Whether‘thél
cattle is located in “open rémge” or not, and whether you proceed to remove your cattle from the
roadway and, if so, the time lapse that typically occurs between notification and your removal of the |
cattle. | |

INTERROGATORY NO. 8:

 State the last time youhad confirmed the location of the cow that is the subject of this lawsuit
prior to the subject accident. Include in your answer a description of the confirmed location of that
cow, including whether that location was in “open range,” the date on which that location was

confirmed and who confirmed the subject cow’s location.

/11
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INTERROGATORY NO. 9:

Based on the location as provided by you in the preceding interrogatory as the starting point,
provide whether the subject cow would have had to cross a fence or fenced ioroperty in order to arrive

at the location of the subject accident with Plaintiff, Include in your answer a descﬁption of the

‘Jocation of any fences or fenced property‘ that the cow would have had to cross.

INTERROGATORY NO. 10:

State all time within the five:(5) years prior to the subject incident when you lost track of any

of your cattle or were notified that one or more of your cattle were on or near any roadway.

INTERROGATORY NO. 11:

-State whether any o‘f your other cattle, other than the cow that is a subject of this lawsuit, '
were at or near the locntion of the subject accident with Plaintiff at the time of that accident or
shortly thereafter. |
INTERROGATORY NO. 12:

Descnbe with part1culanty how your cattle are marked and/ or branded, 1nc1ud1ng the subject
COW. Include in you answer whether your cattle have ear tags and, if 50, whether those ear tags are

florescent, Teflect light or otherwise luminesce atnight or when illuminated.

]NTERROGATORY NO 13:

Describe with parnculanty, based on your observatlons and personal knowledge of the

industry, the common practice among cattle owners 1n.Nye County regarding how their cattle are

|| marked and/or branded. Include in you answer whether it is comumon practice in Nye County for

cattle to have ear tags and, if so, whether those ear tags are florescent, reflect light or otherwise
luminesce at night or when illuminated.

INTERROGATORY NO. 14:

Identify sufficiently to permit service of ia subpoena any expert or consultant with whom you
have comrnunicated or intend to utilize at trial or arbitration in connection with the occurrence which
is the subject matter of this action, and state the speciﬁe area of knowledge of each such person, their
expected testimeny, and the date when each such person was first contacted.

/11
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INTERROGATORY NO. 15:

Identify sufficiently to permit service of a subpoena, duces tecum or Rule 34 Request for
Pi'oduction, each dc')cument__,‘writing, or physical object provided to each person identified in your
answer to the preceding interrogatory énd each document, writing or communication you have
received from each such person. |

INTERROGATORY NO. 16:

Identify sufficiently to permit service of a subpoena, duces tecum or Rule 34 Request for

Production, each document; writing -or communication of which you or your attorney have

possession or c'ori’rrol from or by any Plaintiff, Defendant, witness, or any dgent or 1‘epresentati\fe of

any Defendant, Plaintiff or ahy Witﬁess, whi.ch pertains invany' manner to this accident or to the issues

arising therefrom. '

INTERROGATORY NO. 17: | |
Identify sufﬁciently to permit service of a’sﬁbpoena duces tecum or Rule 34 Request for

Productlon each’ document writing or physmal object known to you pertaining to this accident or

to the 1ssues arising therefrom not previously 1dent1f1ed in your answers to the precedmg '

interrogatories.

INTERROGATORY NO. 18:

Describe with particularity any and all 1nc1dents in the ten (10) years prior to the subject ’
incident Where your cattle were involved in an 1n01de11t Wlth any man-made or man-operated object
on a roadway. Tnclude in your answer a description of the incident, the date of the incident, the name

of the party in the motor vehicle, whether any injuries or fatalities resulted, and whether litigation

was instituted.

INTERROGATORY NO. 19:

Set forth each and every fact wh1ch you contend supports your defense of the allegations
contained in the \,omplalnt on file herein.

INTERROGATORY NO. 20:

If your answer to any of the Requests for Admissions served herewith is anything other than

an unqualified admission, please set forth all facts upon which you base your response for each

Page 8 of 10
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Request.
INTERROGATORY NO. 21: | |
State the name, title, and position of the person(s), other than your attorney, who helped
prepare or supplied information for the answers to Plaintiffs Interro gatories
DATED 'thisfﬁayv of October, 2007.
| ' ALDRICH & BRYSON, LLP
Nevada Bar No. 6877

Stacy D. Harrop _

Nevada Bar No. 9826 o

1601 S. Rainbow Blvd., Suite 160 -
‘Las Vegas, Nevada 89146

(702) 853-5490 .

(702) 853-5491 (fax)

Attorneys for Plaintiffs

Page 9 of 10
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CERTIFICATE OF MAILING

I hereby certify that on this ol :“j//day of »October, 2007, service of the foregoing
PLAINTIFFS’ FIRST SET OF INTERROGATORIES TO DEFENDANT FALLIN_I"was made

this date by 'depositing'a' true and correct copy of the same for mailing in Las Vegas,'Nevada,

|l addressed to: ©

'Harold Kuehn, Esq.

Gibson, & Kuehn '
921'S. nghway 160, #203
Pahrump, NV 89048

P.0. Box 1411

Tonopah, NV 89049 -

Attorney for Defendant/Counter clazmant
Susan Fallini

Katherine M. Peck, Esq.

Peck Law Offices
701 Bridger Ave, Ste. 500 -

|| Las Vegas, NV 89106

Attorney for Counterdefendant : ' ' '
FEstate of Michael David Adams P /7
. . e

Q

) 'Qn/eﬁpioﬁfée

f 7LDRICH & BRYSON, LLP

Page 10 of 10
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REQT . . CALENDARED
BLACK & LLOBELLO , ' o1 |
John P. Aldrich ' L 8.2 2008
Nevada Bar No.: 6877 UL WL
10777 West Twain Avenue, Suite 300

"Las Vegas, Nevada 89135

(702) 869-8801
(702) 869-2669 (Fax) -
Attorneys for Plaintiffs

" THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA
COUNTY OF NYE
Estate of MICHAEL DAVID ADAMS, | .

- by and through his mother JUDITH . | CaseNo.. - CV24539
ADAMS, individudlly and on behalf of the . | Dept.: - 2P
Estate, . :

Plaintiffs,

s, , ‘
SUSAN FALLINIL DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendénts.

- SUSAN FALLINI,

“Counterclaimant,

VS.

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, individually and on'behalf of the -
Estate, .

Counterdefendants.

' PLAINTIFFQ SECOND SET OF REOUESTS FOR PRODUCTION OF DOCTMENTS
TO DEFENDANT FALLINI '

TO: SUSAN FALLINI, Defendant/Counterclaimant

TO: HAROLD KUEHN, ESQ., attorney for Defendant/ Counterclaiﬁiant

| Plaintiffs, Bstate of MICHAEL DAVID ADAMS, by and through his mother JUDITH
ADAMS, by and through their a‘ttofneys, Aldrich & Bryson, LLP, hereby requests that Dgfendant,
pursuant to Nev. R. Civ. P. 34, respond to the followiﬁg Requests fof Production of Documents

within thirty (30) days of service hereof:
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DEFINITIONS AND INSTRUCTIONS

The following preliminary definitions and instructions apply to each of the Requests set forth
hereafter and are deemed to be incorporated therein. ' |

A. When used in these Requests the term “Defendant” or “D efendants ” its plural or-any
synonym thereof, is intended to and shall embrace and include, in addition to the named party or
parties, counsel for said party and all agents, servants, employees, representatives, 1nv_est1 gators and
others who are in possession of, or may have obtained, informati.on for or on behalf of the named
Defendant. As.to each person, please state his or her full name, last known residence address and
telephone number, and his or her job title, capacity or position at such last known employment

B. - As used in these Requests the terms “document” and “wntmg” and the plural forms
thereof shall mean all written, recorded or graphic matters, however produced or reproduced, of

every kind and des_cnptron, pertaining in any way to the subject matter of this-action. The terms

“document” and “writing” shall include, but are not limited to, any books, pamphlets, periodicals,

14|

memoranda (including those of telephone and. oral conversations), e-mails, contracts,

.correspondenee agreements, appl1cat10n ﬁnancral records, security 1nstruments d1sbursernents v

checks, bank statements, timerecords, accountmgorﬁnan01alrecords notes diaries, logs, telegrams
or cables prepared drafted, received or sent, tapes, transcnpts recordlngs ‘minutes of- meetlngs,
directives, work papers, charts, drawings, prints, ﬂow sheets photographs film, computer printouts,
medical and hospital records. and reports, x-ray photo graphs, advertisements, catalogs, or any hand-

written, recorded, transcribed, punched, tapes, filmed or graphic matters, however, produced or

reproduced in Defendant's possession, custody or control or to which defendant has or has had

access. ‘

C. As used throughout these Reduests, the term “you,” its plural or any synonyms |
thereof,‘ is intended to and shall embrace and include in addition to the named party or parties,
counsel for such party or parties, and all agents, servants, employees, representatives, investigators
and others who are in the possession of or who may have obtained information for or on behalf of
the na:med party or parties. | |

D. As used throughout these Requests, the term “person,” or its plural or any synonyms

Page2 of 6
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‘thereof, is inteﬁded to and shall embrace and include any individual, partnership, corporation,

company, association, government agency (whether federal, state, local or any agency of the

government of a foreign éountry) or any other entity. |

E. As used thl‘nghout' these Requests, the term “communication,” its plural or any
synonyms thereof, is intended to and shall embraceand includé all written com:municatiéns, énd with
fespect to all communications, shall include but is not limited to every discussion,
conversation, conference, meeting, interview, telephone call or doctor or other professional service .
visit, ‘
R (a)  As used .thIQﬁghout_ these Requests, the terms “identify,” “:identity,” or .
“identification,” their plufa] or any synonyﬁs thereof, when used with reference to a person, shall
mean to state the full'name'and. address, and where applicable, the pfesent position and business, if
known, and each prior position and busihess. h ‘ .

(b))  As used throughout these Requests, the terms “identify,” “identity,” or |
“identification,” their phiral or’synonyrﬁs thereof, when used with referenceto a docurﬁent mean to
state: | | ‘ v

(1) The generél nature of the document or object,i.e., whetherit isa letter, |
;i memorandum, a report, a draWing,_a chart or tracing, a pamphlet, etc;';

| | 2) : ‘, The general subject matter of the document or object;

3 The name, current or last known business address and home address
of the oﬁginal author or draftsman (and, if different, the signor or éignors), and of Iany person who
has edited, corrected, fevised or'ar_nended, or who has entered any 'ihitials or comment or notation
thereon; ‘

(4) ~ The date théreof, including any date of any such editing, correctihg, |
amending or revision;

;) vAny numerical desi gnation appearing thereon, such as a file reference;

(6) The name of each recipient of a copy of the document or object; and

| (7)  Theplace whereand thepersonnow having custody or control of each

such document or object, orif such document or object has been destroyed, the place of and reasons

Page3 of 6
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for such destruction.

(c) As used throughout these Requests, the terms “identify,” “identity,” and
“identification,” when used in reference to a communication, mean to state with respect to each
communlca’non the nature of the commumcatlon (telephone call, letter, etc) the date of the |.
communication, the persons who were present at or part1c1patecl inthe commun1cat10n or with Whom
or from whom the communication was made and the substance of the statement made by each
person 1nvolved in such communication.

G.  Allinformationisto be divulged whichisin Defendant's possession or control or can

be ascertained upon reasonable investigation of areas Wlthm_ your control. The knowledge of

Defendant's attorney is,deemecl to be'-D.efendant's knowledge, so that, apart from privileged matters,
if Defendant's attorney has knowledge of the information sought to be elicited herein, said

knowledge must be incorporated into these answers, even if such information is unknown to

'Defendant 1nd1v1dually

H. ' Whenever you are unable to state an answer to these Requests based upon your own |
personal knowledge please so state, and identify the person or persons you bel1eve to have such
knowledge, what you believe the correct answer to be and the facts upon which you base your
answer.

L “When a Request calls for an answer in more than one part, each part should be
sepafated so that the answer is clearly und'el'standable. | A

J. Each Request should be construed independently. No Request should be construed
by refefence to any o.the'r ReQuest if the result is a llmitation of the scope of the answer to such
Request..

K “And” and “or” shall be construe(l disjunctively or conjunetively as necessary, in_
order to bring within the scope of the Request all responses which mi.ght‘otherwise be construed to
be outside of its scope.‘ ‘

L. If a Request is objected to, in whole or in part, or if infonnufion responsive to a
Request is withheld, on the ground of privilege or otherwise, please set forth fully each objection,

describe generally the information which is withheld, and set forth the facts upon which Defendants

Page4 of 6
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rely as the basis for each such objection. _

- M. ‘These Requests are addressed to all Defendants. If, fora Request, the answers for all.
Defendants would be the same, only one answer is necessary. If the Defendants' answers to a
Request would vary among them, state and identify answers for each Defendant separately

N. Pursuant to Nev. R. Civ.P.26 you shall supplement your responses according to the
following; | | |

| (2) A party is under a duty reasonably to supplement his response with respect
to any questi.on directly addressed to (A) the identity and location of persons having knowledge of
discoverable matters and (B), the 1dent1ty of each person expected to be called as an expert wrtness
at trial, the subject matter on whrch he is expected to testify, and the substance of hrs testimony.

(b) A partyis under a duty reasonably to arnend a prior response if he obtains
information upon the basis of which (A) he knows that the response was ineorrect when made, and
(B) he knotvs that tne response though correct when made is no longer true and the circumstances ‘
are such that a failure to amend the response is 1n substance a knovuing concealment. |
. REQUESTS FOR PRODUCTION |

REQUEST FOR PRODUCTION NO. 22: |

Produce any insurance policies or carriers which 'r_nay provide ooverage for the incident
described in the complaint. '

REQUEST FOR PRODUCTION NO 23:

Produce all notices to any potent1a1 insurance carriers rega:rdrng the incident described in the :
complamt,‘ 1nc1ud1ng any responses received by any potential insurance carriers.
DATED this | £ day of uly, 2008.
- BLACK & LOBELLO

J,bhn P. Aldrich -
evada Bar No.: 6877
V10777 West Twain Avenue Suite 300
Las Vegas, Nevada 89135

(702) 869-8801
(702) 869-2669 (Fax)

Page 5 of 6
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Attorneys for Plaintiffs

CERTIFICATE OF MAILING -

Iheréby certify that on this Q &, /' day of July, 2008 service of the foregomg PLAINTIFFS’ '
SECOND SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO DEFENDANT
FALLINI was made this date by depositing a true and correct copy of the same for mailing in Las

Vegas, Nevada, addressed to:

Harold Kuehn, Esq.
Gibson, & Kuehn

921 S. Highway 160, #203
Pahrump, NV 89048

P.O.Box 1411
Tonopah, NV. 89049
Attorney for Defendant/Counterclaimant

Katherine M. Peck, Esq.
Peck Law Offices -

701 Bridger Ave, Ste. 500

Las Vegas, NV 89106 .
Attorney for Counterdefendant

Estate of Michael David Adams |

N An em l®yee of BLAj( & LOBELLO

Page 6of 6
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‘Las Vegas, Nevada 89135
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NEO

John P. Aldrich, Esq.

Nevada State Bar No. 6877

Adrianne C. Duncan, Esq.

Nevada State Bar No. 9797

BLACK & LOBELLO

10777 West Twain Avenue, Suite 300

(702) 869-8801
Attorneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT
: THE STATE OF NEVADA-
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, 1nd1v1dually and on behalf of the
Estate,

CaseNo.:  CV24539

Dept.: 2P
Plaintiffs,

VS,

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, mclusive,

SUSAN FALLINI,
Counterclaimant,
Vs, -

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH :
ADAMS, 1nd1v1dua11y and on behalf of the
Estate,

)

)

)

)

)

)

)

)

)

)

:
Defendants.. . )
v )
: )
)

)

)

)

)

)

)

)

)

)

)

Counterdefendants.

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on the 30" day of July, 2008 an Order Granting Plaintiffs’

Motion for Partial Summary Judgement was entered in the above-captioned matter,

Page 1 of 2
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a copy of which is attached hereto.
DATED this _17%day of August, 2008,
' BLACK & LOBELLO

. - (g,
&hn P. Aldrich o
/ Nevada Bar No.: 6877
10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135
(702) 869-8801
(702) 869-2669 (Fax) -

CERTIFICATE OF SERVICE

I hereby certify that on the L_ day of August 2008 a true and correct copy- of the foregomg
NOTICE OF ENTRY OF ORDER was depos1ted into the U.S. mail at Las Vegas, Nevada, flrst-

class postage fully prepaid, addressed to the following person(s)

Harold Kuehn, Esq.

Gibson & Kuehn, LLP .

1601 E. Basin Avenue, Ste. 101
Pahrump, NV 89060

Katherine M. Barker, Esq.

Law Office of Katherme M. Balker
701 Bridger Avenue, Suite 500
Las Vegas, NV 89101 '

‘/_
~

/L//\k/ INA

-~ An Eriployee of Black & LoBe‘H‘o

. Page2of 2
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ohn P. Aldrich, Esq. - : : EBRA BENNET
evada State Bar No. 6877 U 0
drianne C. Duncan, Esg. _ : 7008 Jut 3
evada State Bar No. 9797 . ‘ ERY
LACK & LOBELLO - CWYE COUNTY CLEN

110777 West Twain Avenue, Suite 300 - - M BY D\- pUTH
as Vegas, Nevada 89135 .

(702) 869-8801

Wttorneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

state of MICHAEL DAVID ADAMS,

y and through his mother JUDITH
DAMS, 1nd1v1dually and on behalf of the
state,

CaseNo.  CV24539

‘Dept.: 2P
Plaintiffs,

[VS. '

USAN FALLINL, DOES I-X and ROE
ORPORATIONS I-X, inclusive,

SUSAN FALLINI,
Couﬁterciaimant,
vs.

[Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, individuaily and on behalf of the
Estate,

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
]
Defendants. . )
: )
)
)
)
)
)
)
)
)
)
)
)
)
)

THISMATTER having come on for hearing on Monday, July 14,2008, on Plaintiff’s Motion
for Partial Summary Judgment before the Honorable Robert W. Lane, and John P. Aldrich, Esq.

appeafing on behalf of the Plaintiffs, no other counsel present, the court having reviewed the Motion

ORDER GRANTING PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT
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19

10.

11.

12.

13.

ffor Partial Summary Judgment and the Joinder to the Motion for P artial Summery Judgment, having
reviewed all pleadings and papers on file herein, and having heard the arguments of present counsel;
pnd good cause appearing therefore,

- THE- COURT HEREBY ENTERS THE FOLLOWING FINDINGS OF FACT

Falhm s property is not located within an “‘open range as 1t is defined in

NRS 568.355.

Fallini is the owner of the cow that is mentioned in the Plainti ff’s Complaint on file
herein ( su‘bject cov{/”) |

It is the common practlce of Nye County, Nevada ranchers'to rnark their cattle with
reﬂeetlye or luminescent tags.

The subject cow was not marked with a reflective or luminescent tag.

‘The subject cow crossed a fence to arrive at the location of the subject accident.

described in'the Comf)laint on file herein.
Fallini’s cattle had previeusly been involved in incidents with motor vehicles on the

roadway7

Fallini does ot track the location of her cattle while they are giazin_ g away from her

property.

Fallini does not remove her cattle from the roadway when notified that the cattle are
ina andWay. |

The subject eow was not visible at night.

Fallini was. aware that the subject cow was 'not visible at night prior to the ineident
that is the subject of the Complamt on file herem |

The subject cow was in the roadway of SR 375 at the time of the 1n01dent that is the
subj ect matter of the Complaint on file herein.

The subject cow’s presence in the roadway of SR 375 was the cause of the motor

vehicle accident that is the subject of the Complaint on file herein.

~ Fallini did not know the location of the éubject cow at the time of the incident that -

is the subject of the Complaint on file herein.
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14.  Thepresence of a reflective or luminescent tag on the subject cow would have made

2 the subject cow visible at the time of the incident that is the sdbject of the Complaint
3 on file herein. , “
4 THE COURT HEREBY ENTERS THE FOLLOWING CONCLUSIONS OF LA_W:
5 1 Defendant Fallini had and duty to ensure that the subject cow was not in the toadway
6 at the time of the incident described in the Coijlaint. _
7 2. - Defendant Fallini had a duty to follow the common practice of Nye County, Nevada
8 ranchers and to mark her cow with reﬂectmg or lumination tags.
9 3. Defendant Falhm breached the duty of care to the decedent, as set forth in the
10 - Findings of Fact and Conclusions of Law.
11 4. As aresult of Defendant Fallini’s breach the decendent Michael David Adams was
12 killed. '
13 s, Defendant Fallini is 11ab1e for the damages to which Plamtlff is entltled in an amount
14. to be determined at a later time. |
15 IT IS HEREBY ORDERED that Plaintiffs’ Motion for Partial Summaty J'udgment::as te
16 lthe issue of Defendant’s duty and@aoh of duty is hereby GRANTED.
17 ' DATED thlsQc 1 day of. J)a,\( w\ , 2008,
18 aoaaa‘a W. LANE
19
DISTRICT COURT .JUDGE
20 :
21 |Submitted By:
22 LBLACK & LOBELLO
23 .
24 @4,.. / - Gy
. hn P, Aldrich
25& evada Bar No.: 6877
10777 West Twain Avenue, Suite 300
26 *Las Vegas, Nevada 89135 '
1(702) 869-8801
27 [(702) 869-2669 (Fax)
28

0075



N (i}

EXHIBIT 6

0076



).

i

ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160
Las Vegas, NV 89146
(702) 853-5490
(702) 227-1975 fax

February 24, 2009

Harold Kuehn, Esq.

Gibson, & Kuehn

1601 E. Basin Avenue, #101
Pahrump, NV 89060 -

Re:  Adams v Fallini

Dear Mr. Kuehn: B

Discovery requests were sent to your client, Susan Falllini, quite some time ago. Thavenever

received any responses. One of the requests was for your client to produce the insurance policy
~ information she carried on her ranch and cattle. Atthis timel respectfully request that you produce
this information within ten (10) days of receipt of this letter. Failure to do so will result in me filing
a motion to compel. ' ' '
* Tlook forward to hearing from you soon.

Kindest Regards,

ALDRICHLAW FIRM, LTD.

ohn P. Aldrich

cc: Katherine M. Barker, Esq.
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AFF

John P. Aldrich -

Nevada Bar No.: 6877
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

(702) 853-5490 -

Attorney for Plaintiff

. THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, by | Case No.: CV24539
and through his mother JUDITH ADAMS, Dept. No.: 2P
individually and on behalf of the Estate, ,

Plaintiff,
V. . .

" SUSAN FALLINI, ; DOES I-X, and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI, |
| o Counterclaimant,
vs.

Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS,
individually and on behalf of the Estate

Counterdefendants.

AFFIDAVIT OF JOBN P. ALDRICH IN SUPPORT OF MOTION TO COMPEL

State of Nevada )
) SS

County of Clark ) _

Affiant, being first duly sworn, deposes and states the following:

1. I, John P._ Aldrich, am an attorney licensed to practice in the State of Nevada and a
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partner in the 1aW ﬁrm of Aldr1ch Law Firm, Ltd.
2. My office address is 1601 S. Rambow Blvd., Suite 160, Las Vegas, Nevada 89146.
.. 3. [ have personal knowledge of the contents-of thlS document, or where stated upon
information and belie_f, I believe them to be true and I am coinpetent to testify to the facts set forth
herein. | ‘ : ‘ - :

4. .The documents attached hereto as Exhibits 1 through 6 are u'ue and correct copies of
documents prepared by my office and sent to counsel for Defendant in this matter. These documents
were kept in the ordinary course of business. |

_ S ~ Thave attempted to amicably resolve this discovery issue and obtain a copy of
Defendant’s apphcable insurance policies, but to no avail. On February 28 2009 I sent a letter to_
Defendant’s counsel seeking responses to the dlscovery (Exhibit 6.)

6. I have attempted to discuss this d1scovery issue w1th Defendant s counsel, Mr

Kuehn, as well. On or about March 6,2009,1 contacted the office-of Mr. Kuehn. I was mformed

that Mr. Kuehn was not avallable Ileft amessage with my phone number and asked that Mr. Kuehn

‘return the call. No return call ever came.

7. On March 18,2009, 1 agam con’tacted_the office of Mir. Kuehn. .I-was again infomaed
that Mr Kuehn was not available. 1 left a message with my phone number and asked that Mr. |
Kuelm return the call No return call ever came.

8. I'have expended approximately 3 hours pr epanng the Motion to Compel and this
Affidavit. I ant1c1pate that I W1ll have to travel to Pahrump, Nevada fo1 the hearing on this matter. |-
Generally, the round trip from Las Vegas toPahrump, including the hearing, takes about four hours
(a full half-day) Although my normal hourly rate is $300.00 per hour, T am only requesting
attorney’s fees in the amount of $1,600.00 for having to bring this motion, as-well as $50.00 in costs
for haviug to travel to Pahrump. o
) _ , , :

11
/11
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9, The information sought is standard discovery, and there is no rationale basis for
Defendant’s refusal to provide the requested discovery.
Dated this Z9Q_day of March, 2009. g p '

ﬁ)HN P. ALDRICH, ESQ. .

Subscribgd & sworn to before me , :
%‘g/ay of March, 2009. g e

2, ELEANOR ENGEBRETSO,

' : Notary Public-State of Ne\l;ida
. APPT, NO. 98-49282-1

Y ApR: Expires Oetober 03, 2009

NOTARY PUBLIC

Page3 of 3
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John P. Aldrich, Esq. ﬁ‘: % L E S
Nevada Bar No. 6877

ALDRICH LAW FIRM, LTD. .
1601 S. Rainbow Blvd., Suite 160 - 7008 MAY |8 dieita “ﬁ%ﬁ@
Las Vegas, Nevada 89146

(702) 853-5490 | \YE COUNTY CLER®
(702) 227-1975 fax RTE 2y DEPUTY
Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, individually and on behalf of the
Estate,

CaseNo..  CV24539
Dept.: 2P

Plaintiffs,
VS,

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants. |

SUSAN FALLINI,
v . Counterclaimant,
vSs.

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, individually and on behalf of the
E o N

Totntn
oLdit,

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
)
)
) .
)
)
)
)
)
)
)
)
)
)
)
)
)
)

NOTICE OF ENTRY OF ORDER
171

111
117

Page lof 2
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PLEASE TAKE NOTICE that an Order was entered in the above-entitled matter on April
27,2009, a copy of which is attached hereto as Exhibit 1.
DATED this _L’-(__*’day of May, 2009.
ALDRICH LAW FIRM, LTD.

hn P. Aldrich, Esq.

evada State Bar No 6877
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
(702) 853-5490

(702) 227-1975
Attorneys for Plaintiff

CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that on the _/ LTM/%Qy of May, 2009, I mailed a copy of the
NOTICE OF ENTRY OF ORDER, in a sealed envelope, to the following and that postage was fully

paid thereon:

Harold Kuehn, Esq.

Gibson, & Kuehn

1601 E. Basin Avenue, Suite 101
Pahrump, NV 89060

Artorney for Defendant/Counterclaimant

Katherine M. Barker, Esq.

Law Office of Katherine M. Barker
701 Bridger Ave, Ste. 500

Las Vegas, NV 89101

Attorney for Counterdefendant
Estate of Michael David Adams

j; /2;/\/* U@%Ja//o_;\_»

An employee of Ald,}ﬁch Law Firm, Ltd.

Page 2 of 2
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John P, Aldrich

Nevada Bar No.: 6877

Catherine Hetnandez

Nevada Bar No. 8410
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

(7072) 853-5490

Attorneys for Plaintiff

Qiﬂiyu

AL

THE FIFTH JUDICIAL DISTRICT
THE STATE OF NEVADA
COUNTY OF NYE

LLERAF AArRUNIE

Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS,
individually and on behalf of the Estate,

Plaintiff,
v.
SUSAN FALLINL ; DOES I-X, and ROE
CORPORATIONS I-X, inclusive,

Defendants.

. SUSAN FALLINL

Counterclaimant,
V8.
Estate of MICHAEL DAVID ADAMS, b
and through his mother JUDITH ADAMS,
individually and on hehalf of the Estate

Counterdefendants.

ORDER GRANTING

PRODUCTION OF DOCUMENTS

PLAINTIFX’S

Casge No.: CV24539
Dept. No.: 2P -

THIS MATTER having come on for hearing on Monday, April 27, 2009, on Plaintiff’s

LIl o KV | Y

Nya County Cletk

_._Depuly

—4Ls

Motion to Compel Defendant’s Production of Documents before the Honorable Robert W. Lane, and

Ha
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Catherine Hernandez, Bsq., of Aldrich Law Firm, Ltd., appearing on behalf of the Plaintiffs, no-oter

CQUBSBE the court having reviewed all pleadings and papers on file herein, no 0 position
Aokl Rk g P g

having been presented, and good cause appearing therefore:

IT 1S HEREBY ORDERED that Plaintiff’ s Motion to Compel Defendant’s Production of
Docurments is GRANTED. Defendant SUSAN FALLINI shall produce all documents responsive
to Plaintiff’s discovery requests pursuant to NRCP 16.1, 26,33,34 and NRCP 37 within ten (10)
days of Notice of Entry of this Order.

% §A N |

ITIS FURTHER ORDERED that Defendant shall pay $4658-00 for rel ated attorney’s fees
and costs for failing to comply with discovery rules and for Plaintiff having to bring this raotion, also

within ten (10) days of Notice of Eatry of this Order.
DATED thisg Z day of April, 2009.

DISTRICT COURT JUDGE

Respectfully submitted by:
ALDRIGH LAW

[
o /

Jonn P, Aldrich, Bsq.
Nevada Bar No. 638

Catherine Hernandez, Esq. ‘
Nevada Bar No, 8410

1601 S. Rainbow Blvd., Suite 160
Las Vegas, NV 89146

(702) 853-5451

Attorneys for Plaintiff

Page2 of 2
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John P. Aldrich 4 »
Nevada Bar No.: 6877 .

e

ALDRICH LAW FIRM, LTD. - BN e P pssh
1601VS. Rainbow Blvd., Suite 160 '
Las Vegas, Nevada 89146 R ‘ Wﬁl . .
(702) 853-5490 ; e LOUNTY CLERK
Attorney for Plaintiff AT . o . BY DEPUTY
THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA |

COUNTY OF NYE

Estate df MICHAEL DAVID ADAMS by | Case No.: CV24539
and through his mother JUDITH ADAMS, Dept. No.: 2P
individually and on behalf of the Estate, ' :

. Plaintiff,
'v._ _
SUSAN FALLINL ; DOES I-X, and ROE
COR_PORATIONS I—X, inclusive,

: Defehdarllts.'

SUSANFALLINL

‘ o Counterclaimant,
vs. - ,'
Estate of MICHAEL DAVID ADAMS, by
-and through his mother JUDITH ADAMS _
-individually and on behalf of the Estate

Counterdefcndants.

PLAINTIFF’S MOTION TO STRIKE DEFENDANT’S ANSWER AND
COUNTERCLAIM

COMES NOW P1a1nL1ff JUDITH ADAMS 1nd1v1dua11y and for the ESTATE OF

MICHAEL DAVID ADAMS, by and thlough her counsel of record, John P. Aldrich, Esq., of the

| Aldrich Law Firm, Ltd., and hereby moves this Court for an order striking Defendant SUSAN

FALLINT's answer for failure to comply with a court order. Plaintiff further requests that this Court |
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issue another Order to Defendant Fallini to provide information regarding any applicable insurance
policies so that Plaintiff can collect against such insurance policies. -

This MOthIl is made and based upon all papers, pleadmgs and records on f11e herem the

-points and authout1es and any exhibits attached hereto, and such oral argument as the court may

entertain at the time of the hearing on this matter.
DATED this Zl day of June 2009.
ALDRICH LAW FIRM, LTD.

Baﬂm

'Joth Aldrich
T -Nevada Bar No. 6877
’ ALDRICH LAW FIRM, LTD.
"+ +:1601°S. Rainbow.Blvd., Suite 160
- Las Vegas, NV 8914'6 ‘ :
- +(702) 853-5490 :
- Attorneys. for Plamhﬁ‘

PLAINTIFF ’S NOTICE OF MOTIOV TO STRIKE DEFENDANT’S
- _ANSWER AND COUNTERCLAIM

PLEASE TAKE N OTICE that the unders1gned will bring a Motlon to Strlke Defendant s |

Answer and Countercl aim for hearmg before the above entltled Court on the L_g day of

% 2009 at the hour of Z Zlé )Q_m or as soon thereaftei‘ as counsel may be heard.

‘DATED th1s “ day of June 2009 N
ALDRICH LAW FIRM LTD

) B Qﬂw" : \

/ John P. Aldrich”

Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD.
- 1601-S. Rainbow: Blvd., Suite 160
- Las Vegas, NV 89146
- (702) 853-5490 " +°
Affnrnpvv f'or Plamtsz

Page 20of 7
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POINTS AND AUTHORITIES
L
FACTS

ThlS lawsult arises out- of an 1nc1dent that occurred on or about July 7, 2005. At
approximately 9: OO p.m. on that day, MICHAEL DAVID ADAMS (“Adams") was driving his 1994
J eep. Wrangler on SR 375 highway in Nye County, when he colhded W1th a Hereford cow ("cow"
owned by Defendant SUSAN FALLINI ("Falhm") Adams died at the scene as a result of the
impact. _ ‘ |
The decent’s mother, J UDITHADAMS ("Judith"), filed a complaint on behalf of Adam's
estate on Not/efnb er29, 2006 and properly served Fallini with process. Fallini filed her Answer and
Counterclaim on March 14, 2007. On October 31, 2007, Plaintiff submitted" interrogatories to

Fallini. (Ex_hlblt 1.) Those mterrogatorles were never answered. - Adams also submitted requests

for admlss1ons and its flISt set of requests for productlon of documents on October 31, 2007.

(Exhibits 2 and 3, respectively.) A second set of quuests for productlon of documents were

-submltted to Falhm onJ uly 2,2008, 1equest1ng information as to Fallini's insurance policies and/or'

carriers that may provide coverage for damages that occuned as aresult of the incident (Exhibit 4. )"
‘Fallini never responded to any of these requests. - To this date, Falhm has not produced any
tesponses of any kind to Plaintiff"s written discovery Tequests. Despite an extension requested by
Plaintiff and granted by the Cout, the discovery period has lapsed without any responses being
provided by Defendant . |
" Onor about April 7,2008 (and agaln on May 14,2008 w1th a Cert1f1cate of Service), Plamt]_ff
filed a Motion for Partial Smmnary J udgment Defendant did not oppose that motion and the Court

granted that-Motion on July 30, 2008 Notlce of entry of the Order GrantlnU Plaintiff’s Motion for

|| Summary J udgment was served on Defendant on August 15, 2008. (Exhibit 5.)

Plaintiff attempted to amlcablv resolve the dlscove1y dispute and obtain a copy of

Defendant’s applicable insurance policies, but to no avail. On February 24, 2009, Plaintiff sent

| Letters to Defendant’s counsel seeking responses to the discovery. (Exhibit 6.)

Plaintiff’s counsel, Mr. Aldrich, has attempted to discuss this discovery issue with

Page 3 of 7
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‘No Teturn call ever came. (Exhlblt 7.)

.comply with the order of this Honorable Court and respond to all Plarnt1ff’s discovery requests :

pursuant to NRCP 26. Accord1n0 to NRCP 34, Defendar\t has 30 days from receipt of the requests

Defendant S counsel Mr. Kuehn, as well. On or about March 6, 2009, P1a1nt1ff’s counsel contacted
the office of Defendant’s counsel. Mr. Aldrich was informed that Mr. Kuehn was not available. Mr.

Aldrich left a message with Mr. Aldrich’s phone number and asked that Mr. Kuehn return the call.

On March 18, 2009 M. Aldrlch again contacted the office of Mr Kuehn. M. Aldrich was
informed that Mr. Kuehn was not available. Mr. Aldrich left a message with Mr. Aldrich’s phone
number and asked that Mr. Kuehn return the call. No return call ever came. (Exhibit7.)

| "On March 23, 2009 Plaintiff filed a- Motion to Compel Defendant’s Product1on of
Documents mcludmg information regarding any insurance policies that may prov1de coverage for
the incident as contemplated in the Plaintiff's second request for documents. This motion was heard
on April 27, 2009 The Defendant s attorney, Mr. Kuehn, attended the hearrng Mr. Kuehn did not
oppose the motion to compel and agreed at the hearing it was warranted Mr. Kuehn prowded 1o
explanatlon as to why Defendant fa11ed to respond to all dlscovery requests Mr. Kuehn agreed .
sanction$ were warranted, however he drsputed the amount of sanctions. (See Affidavit of Catherine
Hernandez, Esq., attached hereto as Exhibit 8.) This Honorable Court granted the Motion to Compel
and awarded John Aldsich, Esq., $750.00 in sanctions for having to bringthe motion. A Notice of
Enfry of Order on the order granting the motion to compel was entered on May 18, 2009. It was

served by mail on Defendant on May 14, 2000. (EXhlblt 9) To date Defendant has failed to

Further, Defendant has failed to pay the sanctions or_dered by this Honorable Court.
LEGAL ARGUMENT

PLAINTIFF’S MOTION TO STRIKE DC?IEENN?EET FALLINI’S ANSWER SHOULD BE

Pursuant to NRCP 34, Plaintiff has the right to request documents which are discoverable

for production of documents to provide appropriate responses. Defendant has provided no responses -'

whatsoever, nor has Defendant obj ected to any request. NRCP 34(b) permits a party to seek relief

Page 4 of 7
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‘under NRCP 37(a) if the party whoreceives discovery requests fails to respond appropriately. NRCP

37(a) provides that the Court may enter an order compelling a non-responsive party to disclose the -
requested mformatmn This Court has entered an order compellrng Defendant to Tespond to
Discovery requests. Defendant has farled to cornply with this order

NRCP 37(b)(2)(c) perrmts “an order strrkrng out plead1ngs or parts thereof,” for drscovery
abuses. “Selection of a particular sanction for dlscovery abuses under NRCP 37 is gener ally a
matter committed to the sound discretion of the district coutt. ” Stublr V. Bzg 'L T rucks, Inc., 107
Nev. 309, 312- 3 13, 810P.2d 785 (1991) (c1t1ng Fire Ins. Exchange v. Zenith Radio Corp., 103 Nev.
648, 649, 747 P.2d 911,912 (1987) and Kelly Broadcasting v. Soverezgn Broadcast,_96 Nev. 188,
192, 606 P.2d 1089, 1092-(1980.)) In Hamlett v. Reynolds, despite orders from the discovery

: cor_nrmss1oner and the district court, as well as having monetary s sanctions imposed, Hamlett refused

to comply with Reynold’ s discovery requests. Fmally, after a year of attempts to force Hamlett to '

_comply, the district court struck Ha.mlett s answer and entered’ default auamst him as a failure to

_ comply W1th d1scovery orders Hamlett appealed The Nevada Supreme Court held that default

judgments W1ll be upheld where “the normal adversary process has been halted due to an |

unresponsive party, because d1l1gent partles are entrtled to be protected agamst mtermmable delay-

“and uncertainty as to their legal rights.” Hamlett V. Reynolds 114 Nev. 863,963 P.2d 457 (1998)

(c1t1ng Skeen v. Valley Bank of Nevada, 89 Nev 301, 303, 511 P 2d 1053, 1054 (1973)
Inthe present case Defendant has fa11ed to prov1de NRCP 16.1 d1sclosures and has failed to

respond to any ertten discovery propounded by Plaintiff. Plaintiff submitted her initial

{| interrogatories to Defendant on October 31,2007, and continued sending various d1scovery requests

| through July 2, 2008. Plaintiffs subrmtted 1nterrogator1es requests for admission, and two sets of '

requests for productlon of documents, including a request that Fallrm produce all related insurance

“ information regarding the incident.

Despite these discovery requests, Defendant has failed and refused to cooperate or respond.
Plaintiff’s counsel has made phone calls and submitted letters to Fallini’s counsel notifying them of
these discovery requests to no avail. (Exhibits 6 and 7. j Nevertheless, Fallini failed to provide any

of the information as requested despite the extension. Plaintiff was then forced to file a motion to

Page Sof 7
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the discovery rules..

/1]
Wi
/11

compel. Defendant did not oppose the‘motion, but agreed it was warranted. Yet, Defendant failed
to comply with the order. _ | | |
Defendant has failed te produce any sOrth discovery despite numerous formal requests,
followed by phone calls and letters for neariy. a year and a half from the 'initia_l submission of
interrogatories on September 10, 2007. As‘ shown abot/e lslaintiff has made several 'good faitn
efforts to procure the discovery without court intervention, including re-opening discovery and
extendlng the deadline. Plathff flnally sought court intervention and this Court issued an order
compelling Defendant to comply with discovery requests Nevertheless Defendant contrnues to
show no interest in cooperatmg with. dlscovery guidelines or th1s Court’s order. Defendant s farlure
to comply with this Court’s order and all d1seovery 1equests has completely halted the normal
adversary process Plaintiff therefore respectfully requests that NRCP 37 sanctions be levied against

Defendant and her answer be strrcken for her blatant fallure to cornply with this Court’s order and

Plaintiff further requests that thrs Court issue another Order to Defendant Fallini to provide
mformatlon regardmg any apphcable 1nsurancepollc1es Plaintiff must notify Defendant’ s insurance
prior to Plaintiff obtammg a default judgment and collect against such i insurance pohc1es Estate'

of Lomastro v. Amerzcan F amzly Insurance, 195 P.3d 399 (2008).

Page 6 of 7
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27
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1I1.
CONCLUSION
Based upon the above Plaintiff s request ari Order Stnkmg Defendant’s Answer as Defendant
has fa_11e_d tor espond to a.ny discovery requests and failed to-comply with Court’s Order Compelling
Responses to Plaintiff’s Discovery Requests. “Plaintiff further requests &is Honorable Court issue
another order compellihg Defendant to produce applicable insorzince'policies_. |
DATED this__[ | day of June, 2009. |
'ALDRICH LAW FIRM, LTD.

By % /ﬂ W—-‘/(

_John P. Aldrich
- Nevada Bar No. 6877 A

ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160
Las Vegas, NV 89146
(702) 853-5490 .
Attorneys for Plaintiff

3

CERTIFICATE OF SERVICE .
IHEREBY CERTIFY that on the b_%f June, 2009, I mailed a copy of
PLAINTIFF § MOTION TO STRIKE DEFENDANT S ANSWER ina sealed envelope to the
followmg and that postage was fully paid thereon:

Harold Kuehn, Esq.

Gibson, & Kuehn

1601 E. Basin Avenue, Suite 101
Pahrump, NV 89060 ‘
Attomey for Defendant/C ounterclaimant

Katherme M. Bzuke1 Esq. :
Law Office of Katherine M. Barker
701 Bridger Ave, Ste. 500

Las Vegas, NV 89101
Attorney for Counterdefendant
Estate of M. zc/mel David Adams

}Qum EM /w;éz-

An &mployee of Aldrich Law Firm, Ltd,

Page 7 of 7
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- THE STATE OF NEVADA
COUNTY OF NYE '
' Estate of MICHAEL DAVID ADAMS, ~ |
by and through his mother JUDITH . Case No.: CV24539
ADAMS, individually and on behalf of the Dept.: 2P
Estate, s : : ‘
Plaintiffs,

' SUSAN FALLINI,

ADAMS, by and through their attoméys, Aldrich & Bry;oh, LLP, hereby requests that Defendant,

INTG

John P. Aldrich.

Nevada Bar No. 6877

Stacy D. Harrop

Nevada Bar No. 9826
ALDRICH & BRYSON LLP
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 - ‘
(702) 853-5490 . .

(702) 853-5491 (fax):

Attorneys for Plaintiffs

' THE FIFTH JUDICIAL DISTRICT COURT

Vs. ' - o
SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

‘ .Defendants;

| Cou'nterciaimant,
. D
Estate of MICHAEL DAVID ADAMS, .
by and through his mother JUDITH .
'ADAMS, individually and on behalf of the . :
Estate, _ ' o

Counterdefendants.

PLAINTIFF’S FIRST SE'T.OF INTERROGATORIES TO DEFENDANT FALLINI
TO: SUSAN FALLINI, Defendant/Counterclaimant

TO: HAROLD KUEHN, ESQ., attorney for Defendant/Counterclaimant _ _
Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and through his mother JUDITH

pursuant to Nev. R. Civ. P. 33, answer the following Interrogatories, 1n writing, under oath, within

thirty (30) days of service hereof:
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“"document" and "writing" shall include, but are not limited to, eny books pérhphlets, periodicals,

’correspondence agreements, apphcatlon ﬁnancral records security instruments, dlsbursements

T et
w .

written, recorded, transcribed, punched, tapes, filmed or graphic matters, however produced‘or
reproduced in Defendant's possession, custody or control or to which defendant has or has had -

i access.

-and others who are in the possession of or who may have obtained information for or on hehalf of

DEFINITIONS AND INSTRUCTIONS

| The following preliminary definitions and instructions apply to each of the Interrogatories

set forth hereafter 'arld are deemed to be incorporated therein. |

A. When used in these Interrogatories, the term “Defendant,’” its plural or any s?nonym
thereof, is intended to and shall embrace and include, in addition to the named party or parties, |
counsel for said party and all agents, servants, employees, represe'ntatives> investigators and others
who are in possession of, or may haye obtained, information for or on behalf of the named
Defendant. Asto each person please state his or her full name, last known"residence.address and
telephone numbel and his or her job tltle capaf'lty or pos1t10n at such last known employment

B. As used in these Interrogatories, the terms "document" and " wntlng and the plural
forms thereof shall mean all written, recorded or graphic matters, ,however produced or reproduced,

of every kind and description, pertaining in any way to the subject matter of this action. The terms
memoranda (1nclud1ng those of telephone and oral conversatlons) e-mails, contracts,

checks- barik statements, time records accounting orﬂnanc1alrecords notes, diaries, logs, telegrams,
or cables prepared drafted received or sent tapes, transcnpts recordmgs minutes of meetings,
directives, workpapers charts, drawmgs prints, flow sheets, photographs film, computer printouts,

medlcal and hospital records andreports,-x—ray photographs, advertisements, -catalogs,' or any hand-

C. As used throughout these Interrogatories, the term "you," its phiral OT any synonyms
thereof, is intended t0' a'nd shall embrace and include in addition to the narned party or parties,

counsel for suc h arty o p- ties, and all agents, servants, emplovee represe ntatives, investigators

the named party or parties.

D. As used throughout these Interrogatories, the term "person," or its plural or any

Page 2 of 10
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12
13
14
15
16
17
18

19
20

21
22
23
24

26
27
28

synonyms thereof, is intended to and shall embrace and include any individual, partnership,
corporation, company, association, government agency (whether federal',- state, local Or any agency
of the government ofa forelgn country) or any other entlty ' |

E.  Asusedthroughoutthese Interrogatones theterm ' commumcatlon its plural or any
s'ynonyms thereof, is mten‘ded to and shall embrace and include all written commumcettions, and with
respect to alt comm'unieation's; shall include but is not limited to every discussion,
conversation, conference,"nreeting, interview, telephone call or doctor or other professional service
visit, - | | _

F. (&) Asused throughout these Interrogatorles the terms ”1dent1fy," "1dent1ty," or
"1dent1f1cat10n " the1r plural Or amny synonyms thereof, when used with reference to a person, shall

mean to state the full name and address, and where applicable, the present vposmon and bus1ness, if

known and each prlor posmon and busmess

(b) As used throughout these Interrooatorres the terms "1dent1fy " "1dent1ty,'f or-

"identification," their plural or synonyms thereof, when used withreference.to a document mean to

State:

(1)  The general nature of the document or obJect ie., whetheritis a letter )
a memorandum, a report, a drawm a chart or tracing, a pamphlet ete;;
- (2)  The general subject matter of the document or object;

_ (3) The.‘name,eurrent or last known business address and home address
of the original author or draftsman (and, if different, the signor or si gnors), and of é.ny nerson who
has edited, co‘rrected, revised or amended, or who has entered any initials or comment or notation
thereon; | | |

'(4) The date thereof, including any date of any such editing, correcting,
amending or revision; | '
. (5) = Anynumerical d.esignatio n appearing thereon, such as a file reference;
(6)  The name of each recrplent of a copy of the document or obJect and
(7 Theplace where and thevpersonnow having custody or conttrol ofeach

such document or object, or.if such document or object has been destroyed, the place of and reasoris

Page 3 of 10

0097




b

© ® A L A WD

EBBH-O\OOO\]O\U)L_UJM-HO

26
27
28

for such destruction.

(©) Asused throughout these Interrogatories, the terms "identify," "identity,"' and
”identificaﬁon,” when used in reference to a communication, mean 0 state with respect to -each _
communication, the neture of the communication (telephone call, letter’, etc.), the date . of the
communication, the persons who Were.present at ol"participated in the communication or with whoin |
or from whom the communication was made, and the substance of the statement made by each |-
person involved in such communication. | | | |

G.  Allinformationisto be divul ged WthhlS in Defendmt‘spossessmn or control, or can

be ascertained upon reasonable 1nvest1gat10n of areas w1th1n your control The knowledge of

Defendant's attorney is deemed to be Defendant's knowledge, so that apart from privileged matters,

if Defendant's attorney has knowledge of the 1nformatlon sought to be elicited herein, said

knowledge must be 1ncorporated into these answers, even 1f such 1nformanon is unknown to

_Defendant md1v1dually

H. Whenever you are unable to state an answer to these Interrogatones ‘based upon your
own perso_nal knowledge, please so state, and 'identify the person or persons you believe to have such -

knowledge, what you believe the correct answer to be, and the facts upon which you base your

answer.

I Whenan Inferrogatory calIs for'an answer in more than one part, each part should be

separated so that the answer is clearly understandable

.J.  Each Interrogatory should be construed mdependently No Interrogatory should be
construed by reference to any other Interro gatory if the result is a limitation of the scope of the
answer to such Interrogatory. ' |

K "And" and "or" shall be construed disjunctively or conjunctively asnecessary, in order

to bring within the scope of the Interrogatory all responses which mi ght otherwise be construed to

on

£3

of.1ts scope.

e outside:
L. If an Interrogatory is objected to, in whole or in part, or if information responsive to
an Interrogatory is withheld, on the ground of privilege or otherwise, please set forth fillly each

objection, describe generally the information which is withheld, and set forth the facts upon which
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Defendants rely as the basis for each such Ob_]CC'EIOIl ‘ v

M.  These Interrogatones are addressed to all Defendants. If, for an Interrogatory, the
answers for all Defendants would be the same, only one answer is necessary. If the Defendants’
answers to an Interrogatory would vary among them, state and identify answers for each Defendant _
separately. A .

N. Pursuant to Nev. R. C1v P.26, you shall 'supp'lement your responses according to the |.
following: R | | |

| (a) A party is under a duty reasonably to supplement his fesponse with respect
to any question direetly addressed to (A) the identity and location of persons.having knowledge of
dtscoverable matters and (B), the 1dent1ty of each person expected to be called asan ehpert witness

at trial, the subJect matter on Wthh heis expected to test1fy and the substanee of his testimony.

(). A party is under a duty reasonably to amend a prior response if he obtains

|l information upon the basis of which (A) he know_s that the response was incorrect when made, and

(B) he knows that the response though COrrect when made is no longer true and the circumstances
are such that a failure to amend the response is in substance a knowing concealment.

INTERROGATORIES

]NTERROGATORY NO. 1:

State your name, address telephone number, Socxal Security number, date of birth and
blrthplace | A
]NTERROGATORY NO. 2:

Ifyou have ever been conv1cted of a felony or a2 misdemeanor having to do with truth or
ve1'ac1ty, set forth all relevant facts relating to such conviction ‘including, but not limited to, the

nature of the crime and the date and place of each conviction, and any fine or sentence imposed.

INTERROGATORY NO. 3:

State the location of your property and whether it is located within “open range.” If it is not
Jocated within “open range,” state any grazing restrictions that apply to your land, including any
requirements regarding the fencing in of your animals or keeping your animals off the roadways.

NOTE: As used throughout these interrogatories “open range” is to be defined as set forth in NRS

Page 5 of 10
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INTERROGATORY NO. 4:

Stete the number of cattle that you oWn,.how lo_ng youhave owned the caftle, the pnxpose for
which you raise the cattle, and the number of ernp loyees or independent contractors you hire to keep
track of the cattle. | . |
INTERROGATORY NO. 5:

Provide_a description of the typical~ grazing area of your cattle, including the distance from
your ranch that your cattle typically graze a.nd whether those areas of typical‘grazin'g: are in “open
rénge.’.’ If those areas are not locdted dwithin “open range,” state any grazing vre,strictions that apply
to fhose areas, including any requirements regarding the fencing .in of your animels or _keeping yonf

animals off the roadways.

'INTERROGATORY NO. 6:

State any and all policies, standards procedures or pracnces that you follow with regard to

'treck_mg the location of your cattle. Include i m-you;r answer how often you confirm the location of

your cattle and how often .that you confirm that all cattle are accounted for.

INTERROGATORY NO. 7

State any.and all pol1c1es standards procedures, or practices that you typically follow when

| you discover or are notified that any of your cattle are located on 2 blghway Include in your answer.

whether you follow dlfferent policies, standards procedures or practices depending on whether the

|l cattle is located in “open range” or not, and whether you proceed to remove your cattle from the

TO adway and, if so, the time lapse that typ1ca11y occurs between notification and your removal of the

cattle.

INTERROGATORY NO. 8:

 State the last time ‘).rou had C_onﬁrmed the location of the cow that is the subject of this lawsuit
prior to the subject accident. Include in your answer a description mC ﬂ.- confirmed location of that
cow, including whether that location was in “open range,” the date on which that location was

confirmed and who confirmed the subject cow’s location. =

/1]
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INTERROGATORY NO. 9:

Based on the loeation asprovided by you in the preceding interrogatory as the starting point,
provrde whether the subject cow would have had to cross a fence or fenced property in order to arrive
at the location of the subject accident with Plarntlff Include in your answer a descrlptlon of the
locatlon of any fences or fenced property that the cow would have had foc Cross.

INTERROG-ATORY NO. 10:

State all time within the five (5) years prior to the subject incident when you lost track of any
of your cattle or were notified that one or more of your cattle were on or near any roadway..

INTERROGATORY NO. 11:

State whether any of your other cattle, other than the cow that is a subject of this lawsuit,
were at or fiear the location of the subject accident with Plaintiff at the time of that accident. or

shortly thereafter.

INTERROGATORY NO. 12: v » , »
' Descr1be w1th partlculanty how your cattle are rnarLed and/or branded, including the SleJ ect |
cow. Include in you answer whether your cattle have ear taos and, if so, whether those ear tags are

florescent, reﬂect light or otherwise 1um1nesce at mght or when illuminated.

INTERROGATORY NO. 13:

Describe with partlcularlty, based on your observatlons and personal knowledge of the
industry, the common practice among cattle owners in Nye County regardmg how thelr cattle are |
marked and/or branded Include in you answer whether it is common practice in Nye County for
cattle to have ear tags and, if so, whether those ear tags are ﬂorescent reflect light or otherwise
luminesce at night or when illuminated.

INTERROGATORY NO. 14:

Identify sufficiently to permit service of a subpoena any expel-'t or consultant with whom you
orintend to utilize at trial or arbitration in connection with the occurrence which
is the subject matter of this action, and state the specific area of knowledge of each such person, their

expected testimony,‘ and the date when each such person was first contacted.

111
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INTERROGATORY NO. 15:

Identlfy sufficiently to permit servwe of a subpoena duces tecum or Rule 34 Request for
Production, each document, writing, or physical Ob_] ect provided to each person identified in your
answer to the preceding interrogatory and each document, writing or communication you have
received frofn each euoh person‘ A V |

INTERROGATORY NO. 16:

Identify sufﬁc1ently to permit service of a subpoena, duces tecurn or Rule 34 Request for

Production, each doournent writing or communication of wlnch you or your attorney have

: 'possessmn or oontrol from or by any Plalntlff Defendant, w1tness or any agent or representatlve of

any Defendant, Plaintiff or any w1tness, whloh pertains in any manner to thisaccident or to the issues
arising therefrom. '

INTERROGATORY NO 17

Identify sufficiently to pern'nt service of a subpoena duces tecum or Rule 34 Request for
Production, each document, writing or physical Qb_] ect known to you pertamlng to this accident or
to the issues arising therefrom not previously identified in your answers to tne' preceding
interrogatories. o | - A |

INTERROGATORY NO. 18;

Desorlbe with partlculanty any and a11 1nc1dents in the ten (10) years pI‘lOI‘ to the subJect
1no1dent where your cattle were 1nvolved inan 1n01dent with any man-made or man—operated ObJ ect |
onaroadway. Include in your answer.a descrlptlon of the incident, the date of the incident, the name

of the party in the motor vehicle, whether any injuries or fatahtles resulted, and whether 11t1gatlon

~was 1nst1tuted

]NTERROGATORY NO. 19:

Set forth each and every fact hlGh you contend supporls your defense of the allegatlons

]NTERROGATORYNQ. 20:

If your answer to any of the Requests for Admissions served herewith s anything other than

an unqualiﬁed admission, please set forth all facts upon which you base your response for each
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Request.
INTERROGATORY NO. 21:

DATED thlsﬂ day of October, 2007.

- State the name, title, and position of the person(s) other than your attornéy, who helped

prepare or supplied information for the answers 10 Pla1nt1ff’ ] Interro gatorlcs

ALDRICH & BRYSON LLP -

va

Jobd P. Aldfich 7 0
Nevada Bar No. 6877 '

. Stacy D. Harrop
Nevada Bar No. 9826
1601 S. Rainbow Blvd., Suite 160 -
Las Vegas, Nevada 89146 ‘
(702) 853-5490
(702) 853-5491 (fax)
Attorneys for Plazm‘zﬁ& :
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- CERTIFICATE OF MAILING
I hereby certify that on this o) %ay of October, 2007, ‘service of the foregoing

PLAINTIFFS’ FIRST SET OF lNTERROGATOR[ES TO DEFENDANT FALLINI was made
this date by depositing a true and correct copy of the same for mailing in Las Vegas, Nevada,

addresse_d to: -

Harold Kuehn, Esq.
Gibson, & Kuehn

921 S. Highway 160, #203
Pahrump, NV 89048

P.O. Box 1411

Tonopah, NV 89049 E R
Attorney for Defendant/Counterclaimant
Susan Fallini. o

Katherine M. Peck, Esq.
Peck Law Offices- :
701 Bridger Ave, Ste. 500

Las Vegas, NV 89106 o
- Attorney for Counterdefendant
Estate of Michael David Adams

[~

_ f/;m
An employee of A/LDRICH & BRYSON, LLP

Page 10 of 10
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1 Stacy D. Harrop

(702) 853-5490

‘ ADAMS ‘individually and on behalf of the Dept. - 2P

& "E
“

REQT
JohnP. Aldrich -
Nevada Bar No. 6877

Nevada Bar No. 9826

ALDRICH & BRYSON LLP
1601.S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 '

(702) 853-5491 (fax)
Attorneys for Plamtszs

THE FIFTH JUDICIAL DISTRICT COURT
© THE STATE OF NEVADA
- COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, : ’
by and through his mother JUDITH Case No.: Cv24539 -

‘Estate, _

Plaintiffs, :
SUSAN FALLINI, DOES [-X and ROE
CORPORATIONS 1 X inclusive,

Defendants

- VS,

. TO: HAROLD KUEHN, ESQ., atiorney for Defendani/Counterciaimant

SUSAN FALLINI,

Counterclaiinant,

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS individually and on behalf of the
Estate,

: Counterdefendants.

- PLAIN TIFFS’ FIRST SET OF REOUESTS FOR ADMISSION TO DEFENDANT
. FALLINI

TO: SUSAN FALLINI, Defendant/Counterclaimant

Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and through his mother JUDITH
ADAMS, by and through their attorneys, Aldrich & Bryson, LLP, hereby request that Defendant,
pursuant to Nev. R. Civ. P. 36 respond to the following Requests for Admission within thirty (30)

days of service hereof:
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REOU'EST FOR ADMISSION NO. 1:

Admrt that your property is not located W1th1n open range.” _
NOTE As used throughout these requests “open range” is to be deﬁned as set forth in NRS
568355,

REOUEST FOR ADMISSION NO. 2:

Adm1t that you are the owner of the cow that is mentloned in of the Complalnt on file herein

(hereafter ‘subject cow”).

REOUEST FOR ADMISSION NO. 3:

* Admit that it is the common practice of Nye County ranchers to mark their cattle with
reflective or luminescent tags.

REOUEST FOR ADMISSION NO. 4:

Adrmt that the subject cow was not marked with a reﬂecuve or lumlnescent tag.

'RE()UEST FOR ADMISSION NO. 5.

Admit that the subJ_ ect cow crossed a fence to arrive at the location of the subject accident
described in the‘Cornplaint on file herein.

REOUEST FOR ADMISSION NO. 6:

Admit that your cattle have previously been 1nvolved in incidents with motor vehrcles on the a

' roadway

REOUEST FOR ADMISSION NO.7:

Admit that you donot track the location of your cattle wh1le they are grazing away from your
property. : '
REQUEST FOR ADMISSION NO 8:

Adn11t that youdo not remove your cattle from the roadway when notified that the cattle are

ina roadway.

REQUEST FOR ADMISSION NO. 9:

Admit that the subject cow was not visible at 1ﬁght.

REQUEST FOR ADMISSION NO. 10:

Admit that you were aware that the subject cow was not visible at night prior to the incident

Page 2 of 4
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that is the subject of the Complaint on file herein.
REQUEST FOR ADl\ﬂSSION NO 11:

© Admit that the subject cow was in the roadway of SR 375 at the time of the 1nc1dent that is
the subject of the Complaint on ﬁle herein.
REQUEST FOR ADMISSION NO 12

© Admit that the subject cow S presence in the roadway of SR 375 was the cause of the motor

|| vehicle accident that is the subJ ect of the Complamt on file he1 ein.

REQUEST FOR ADMISSION NO. 13

Admit that yoc did not know the 'location of the sﬁbject cow at the time of the incident that
is the subject of the Complaint on file herein. - ‘ |

REOUEST FOR A])MISSION NO. 14:

Admit that the presence ‘of a reflective or lummescent tag on the subject cow would have

‘made the subJ ect cow visible at the time of the 1nc1dent that is'the subject of the Complaint on file

herein.

DATED ﬂuﬁ My of October 2007
| ALDRICH & BRYSON, LLP

Jok'P. Aldrich 7 V
Nevada Bar'No. 6877
Stacy D. Harrop -
Nevada Bar No. 9826
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevadaz89146
- (702) 853 5490
- (702) 853-5491 (fax)
Attor neys for Plaintiffs
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Katherine M. Péck-, AE.sq. -

CERTIFICATE OF MATLING |
T hereby certify that on this Z;__“_T('c‘fay of October, 2007, service of the quegoing
PLA]N TIFFS ' FIRST SET OF REQUESTS FOR ADMISSION TO DEFENDANT FALLINI
was made this date by deposi;ting‘ 2 true and éorrect.copy of the. same for mailing ih Las Vegas,

Nevada, addressed to:

Harold Kuehn, Esq.
Gibson, & Kuehn

921 S. Highway 160, #203
Pahrump, NV §9048

P.0. Box 1411
Tonopah, NV 89049 . ‘
Attorney for Defendant/Counterclaimant

Peck Law Offices '
701 Bridger Ave, Ste. 500
Las Vegas, NV 89106 ‘
Attorney for Counterdefendant
Estate of Michael David Adams

Lo

R A L
- wwae of ALIRICH & BRYSON, LLP

3
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' 'SUSAN FALLINI, DOES I-X and ROE

REQT

John P. Aldrich

Nevada Bar No. 6877

Stacy D. Harrop

Nevada Bar No. 9826
ALDRICH & BRYSON LLP
1601 S. Rainbow Blvd., Suite 160

Las Vegas, Nevada 89146

(702) 853-5490 -
(702) 853-5491 (fax)
Atto: neys for Plamz‘zﬁ’s

THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA
- COUNTY OF NYE
Estate of MICHAEL DAVID ADAMS, | .
by and through his mother JUDITH | Case No.. =~ (CV24539
ADAMS, 1nd1v1dua11y and on behalf ofthe | Dept.: 2P
Estate ' . :

Plaintiffs,'

CORPORATIONS I-X, 1nclu51ve

Defendants
SUSAN FALLINI,

" Counterclaimant,
Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH

‘ADAMS, 1nd1v1dua11y and on behalf of the
Estate, =

Counterdefendants

PLAINTIFFS’ FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO
DEFENDANT FALL[NI

|| TO: SUSAN FA-LLINI, Defendant/Counterclalmant

TO: HAROLDKUEHN, ESQ., attorney for Defendant/Counterclaimant

Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and through his mother JUDITH
ADAMS, by and through their attorneys, Aldrich & Bryson, LLP, hereby fequests that Defendant,
pursuant to Nev. R. Civ. P. 34, respond to the following Requests for Production of Documents

within thirty (30) days of service hereof:
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parties, counsel for said party and all »ag'ents, servants, employees, representatives, investigators and
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“document” and “wrltlng” shall 1nc1ude but are not lnnrted to, any books, parnphlets perrodlcals
1’4: )

15
16 |

correspondence agreements, apphcatron frnanc1al records security instruments, d1sbursements

DEFINITIONS AND INSTRUCTIONS

The followmg prehmrnary definitions and instructions apply to each of the Requests setforth |
hereafter and are deemed to be 1ncorporated therein. . ' . |
A.  Whenused inthese Requests, the term “Defendant” or “Defendants,”.rts-plural or any

synonyrn thereof, is intended to and shall embrace and include, in addition to the named party or |

others who are in possession of, or may have obtained, information for or on behalf of ‘the named
Defendant. Asto each person, please state his or her full name, last known residence address and |
telephone number,.and his or her job title, capacity or position at such last known employment.
B.. = Asusedinthese Requests the terms “document” and ““writing” and the plural forms -
thereof shall mean all written, recorded or graphlc matters, however produced or reproduced of

every kind and descrlptlon “pertaining in any way to the subJ ect matter of this action. The terms
mernoranda (1nclud1ng fhose of telephone and oral conversatlons) -malls contracts 1

checks, bank statements, time records accountmg orﬁnancral records, notes, diaries, logs, telegrams, |
or cables prepared, drafted recelved or sent, tapes, transcnpts recordmgs minutes of meetrngs
directives, workpapers charts, drawmgs,prmts flow sheets photographs ﬁlm computer printouts, -
medlcal and hospital records and reports, x-ray photo graphs advert1sements catalogs, or any hand-
written, recorded transcribed, punched, tapes, filmed. or graphrc matters, however, produced or
reproduced in Defendant's possession, custody or control or to which defendant has or has had
access. | | b_ | | |

C. As used throughout these Requests the term “you,” its p‘lural or any synonyrns.
thereof, is 1ntended to and shall embrace and include in addition to the named party or parties,
counsel for such party or parties, and all agents, servants, employees, representatives, 1nvest1gators
and others who are in the possession of or who may have obtained information for or on behalf of
the named party or parties.

D. As used throughout these Requests the term “person,” or its plural or any synonyms _

Page 2 of 9
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thereof, is intended to and shall embrace and include any‘individual,'partnership, corporation,

company, associatiOn government agency (whether federal, state, local or any agency of the

government of a foreign country) or any other entlty

E. As used throughout these Requests the term ¢ cornmumcatlon its plural or any
synonyms thereof, is intended to and shall embrace and include all written commumcatlons and with ,
respect to all communications, shall include but is not limited to every discussion,

conversation, conference, meeting, interview, telephone call or doctor or other professional service

visit.

F. (@ As used throughout these Requests the terms “identify,” “identity,” or

“1dent1ﬁcat1on ” their plural Or any Synonyms thereof when used w1th reference to a person, shall

{| mean to state the full name and address and where applicable, the present position and business, if

known, and each pnor position and business.

(b)  As used throughout these Requests the terms “1dent1fy ” “1dent1ty,
;‘identiﬁcation,” thei_r plural or synonyms thereof, when used with reference toa doc_ument mean to |
state: | | - ‘

(1)  The general nature of the documentor oh'j ect,i.e., whether itisaletter,
a memorandum areport, a drawmg, a chart or tracing, a pamphlet etc
. ) The general subj ect matter of the document or object;

: (3) The name, current or last known business address and home address
of the -ori ginal author or dtaftsman (and, if. different, the signor or s1gnors), and of any person'who
has edited, corrected, .revised or emended, or who has entered any initials-or comment or notation
thereon; | | v _

4) The date thereof, including any date of any such editing, correcting,
amending or revision; o | » |
' (5) Any nurnericttl desi gnation eppearin gthereon, such as a file reference;
(6)  The name of each recipient of a copy of the docurnent or obj ect;’and
) (7)  Theplace where and the person now having custody or control ofeach -

such document or object, or if such document or object has been destroyed, the place of and reasons

Page3of 9
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for 'such destruction. _ _ » ‘
| C(e)  As used throughout these Requests, the terms “i‘dent;lfy,"’ “identity,” and
‘“identiﬁcation » when used in reference to a communication mean to state with respect to each
commumcatmn the nature of the comrnumcatlon (telephone call, letter, etc.), the date of the
cornmun1cat10n the persons who were present at or part101pated 1n the communication or with whom '
or frorn whom the communication was made, -and_ the_substance of the statement made by each
person involved i in such communication.
G. All 1nformat10n istobe divulged Wthh isin Defendant's possession or control, or can
be ascertained upon reasonable 1nvest1gat1on of areas within your control. The knowledge of

Defendant's attorney is deemed to be Defendant's knowledge, so that, apart from privileged matters,

if Defendant's attorney has knowledge. of the information sought to be elicited herein,"said

knowledge must be incorporated into these answers, even if such information is unknown to

Defendant 1nd1v1dually

H. Whenever ‘you are unable f0 state an:answer to these Requests based upon your own

| personal knowledge, please so state, and 1dent1fy the person or persons you believe to -have such

knowledge, what you believe the correct anstNer to be, and the facts upon which you base your I
answer. | | | -. | | _ |

i.; When a Request calls for an answer in more than one part -each. part should be
separated so that the answer is clearly understandable

J. “Each Request should be construed mdependently No Request should be construed

|| by reference to any other Request if the result is a limitation of the scope of the answer to such

‘Request.

K.  “And” and “or” shall be construed disjunctively or conjunct'_ively as necessary, in |

Il order to bring within the scope of the Request all responses whielt-might otherwise be construed to

be outside of its scope.

L. If a Request is objected to, in whole or in part, or if information responsive to a
Request is withheld, on the ground of privilege or otherwise, please set forth fully each objection,

describe generally the information which is withheld, and set forth the facts upon which Defendants
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Il at tr1a1 the subject matter on whlch he is expected to testify, and the substance ofhis test1mony

.(B) he knows that the response though correct when made i is no longer trueand the circumstances

‘Plaintiff’s First Set of Interro gatories to Defendant Fa_lhm, served concurrently herew1th.»

Il in the Complaint on file herein and/or your defenses thereto.

|l the allegations which forrn the basis of this li‘tigation.

rely as the basis for each such obj ection. _

- M. These Requests are addressed to all Defendants If fora Request the answers for all
Defendants would be the same, only one answer is necessary. If the Defendants' answers 0 a'.
Request would vary among them, state and identify ans_Wers for each Defendant separately.

N.  Pursuantto Nev.R.Civ. P.26, you shall supplement your responses according to the
following: o | |

| (a) A party is under a duty reasonably to supplernent his response with respect

to any question‘ directly addressed to (A) the identity and location of persons naving'knowledge’ of

discoverable matters and (B), the 1dent1ty of each person expected to be called as an expert w1tness

(b) A partyis ‘under a duty reasonably to amend a pI'lOI‘ response if he obtains

information upon the basis of whrch (A) he knows that the response was mcorrect when made, and

are such that a fallure to amend the response is 1n substance a knowing concealrnent

REOUESTS FOR PRODUCTION

REQUEST FOR PRODUCTION NO.1: A

Produce any and all documents 1dent1ﬁed consulted or referred to in your answers o

REQUEST FOR PRODUCTION NO. 2:

Produce any and all documents which support,'reﬁite,' or in any way relate to the allegations

REOUEST FOR PRODUCTION NO. 3:
Produce 'copies of any and all written or recorded statements allegedly made by Plaintiff or

his representative, Defendant or any representative or agent of Defendant or any witness regarding

ey

OUEST FOR PRODUCTION NO. 4

Produce copies of any and all non-transcribed witness statements allegedly made by Plaintiff,

Defendant or representative or agent of Defendant, or any witness regarding the allegations which

Page5of 9
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'Complaint on file herein, including all rebuttal and impeachment documents.

'REQUEST FOR PRODUCTION NO. 8:

' cattle, inClUding any ear tags.

e

form the bas1s of this ht1gat10n
REQUEST FOR PRODUCTION NO. S:

Produce copies-of-any and all videotapes, photOgraphs; charts, or diagraﬁxs which depict the
scene of the incident which forms the basis of this 1ittgatioh.

REQUEST FOR PRODUCTION NO. 6:

Produce cbpies of any and all‘ investigative reports and the underlying notes giving rise
thereto regarding the incident Wthh forms the basis of thls ht1gat1 on

REQUEST FOR PRODUCTIONNO. 7:

- Produce any and all documents contemplated to be used in defense of the dllegations in the

Produce COplCS of any Joumals diaries or other contemporary documentanon regardmg the
allegatlons which form the basis of this ht1gat1on
REOUEST FOR PRODUCTION NO 9 »

Produce coples of any and all documents that relate to any contact or communications |
between Defendant, or any agent or representatlve of Defendant, and the pohce with regard to the
incident described in the Complaint on file herein. '

REQUEST FOR PRODUCTION NQ. 10: |

. Produce copies of any photographs or depictions of the marks or brands used by you on your

REOUEST FOR PRODUCTION NO. il:

Ploduce copies of any photographs or depictions of the marks or brands, mcludmg ear tags,
commonly used by cattle owners in Nye County, as prov1ded in your answers to Plaintiff’s
Interro gatones to Defendant Fallini served-concurr ently herethh

REQUEST FOR PRODUCTION NO. 12:

Produce any and all documents that describe or depict the location of your property, the last
confirmed location of the subject cow prior to the incident, as provided in your answers to Plaintiff’s

Interrogatories to Defendant Fallini served concurrently herewith, and the location of the incident

Page 6 of 9
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described in the Complaint on file herein.

REQUEST FOR PRODUCTION NO. 13:

Produce any and all documenfs that describe or depict the any fences or fenced property that
the subject cow would have had to crossin ordef to arrive at the loca;cion of the subjectincident from -
its last confirmed location, as provided in your answers to Plaintiffs Interrogatories to Defendant -
Fallini .served concurrently herewith. 4

REQUEST FOR PRODUCTION NO. 14:

P_roduce any and all documents that describe or define whether the following loeations are
located in “open'range”‘ or.in a “herd district”:'you: propeftv, the last confirmed location of the
su‘bje‘ct cow prior to the incideht, or the location of the incident described in the Complaint oﬁ-ﬁle '
herem | | N | |

REQUEST FOR PRODUCTION NO. 15

as prov1ded in your answers to Plalntlff’s Interrogatories to Defendant Falhm served concurrenﬂy

'procedures or practices that you typlcally follow when you dlscover or are notified that any of your :

Produce any and all documents that describe or depict the typical grazmg area.of your cattle

herew1th

REOUEST FOR PRODUCTION NO. 16:

- Produce any and all _doco.ments that describe or relate to any and all policies, standards, '_
procedures, or practices that you follow with regard to tracking the location of your cattle.

REOUEST FOR PRODUCTION NO. 17:

Produce any and all documients that descnbe or relate to any and all policies, standards,

cattle are located on a highway

REQUEST FOR PRODUCTION NO. 18:

Produce any and all documents that describe or relate to any incidents in the ten (10) years | |
prior to the subject incident where your cattle were involved in an incident with any man-made or
man-operated object on a roadway.

"
111

Page 7 of 9
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I REQUEST FOR PRODUCTION NO. 20:

‘REQUEST FOR PRODUCTION NO. 21: -

'requests for productlon of documents

REQUEST FOR PRODUCTION NO. 19:

Produee .a.list of all experts with whom you have c’ox_nmunicated_in connection with this
matter, and a copy of any reports received from those experté, along with a copy of all documents
which were provided to the expert and Were utilized by said expert in fbrtniﬁg an opiniort, as well

as 'anynotes of communication with said experts.

Produce any and all documents that support any and all of your denlals to the Requests for

Admissions served concurrently herewith.

* Produce any and all documents consulted, referenced ‘or ut111zed in respondmg to these

DATED this 31 day of October, 2007.
ALDRICH & BRYSON LLP

John P. A4arich A
Nevada Bar No. 6877 '
Stacy D. Harrop '
Nevada Bar No 9826 : ,
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 .
(702) 853-5490
- (702) 853-5491 (fax) -
Attorneys for Plazm‘zf s

Page 8of 9
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|l Attorney for Defendant/Coum‘erclazmant _

~Peck Law Offices - -

. Estate of Michael David Adams

,,A_}
N

CERTIFICATE OF MAILING

I hereby ‘certify that on this !)‘ day of ()t (}b 2007 serv1ce of the foregoing
PLAINTIFFS’ FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO

DEFENDANT FALLINI -was made fhis date by depositing a true and correct copy of'the sallne‘ for

mailing in Las Vegas, Nevada, addressed to:

Harold Kuehn, Esq.
Gibson, & Kuehn

921 S. nghway 160, #203
Pahrump, NV 89048

P.O.Box 1411
Tonopah, NV 89049

Katherine M. Peck, Esq.

701 Bridger Ave, Ste. 500
Las Vegas, NV 89106
Attorney for Counterdefendant

\(/ /

- An,employee of AT_/DRICH & BRYSON, LLP

Page 9 of 9
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REQT v | : . CALE )\‘12:*
BLACK ‘1%1 L%BELLO ' - ‘ ' O
JOhn P. A. I‘iC » w4 '.)l'}! I
Nevada Bar No.: 6877 , JuL 82 100
10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135

(702) 869-8801 :

(702) 869-2669 (Fax)

Attorneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA
' COUNTY OF NYE
Estate of MICHAEL DAVID ADAMS, SR
by and through his mother JUDITH .| Case No.: CV24539
ADAMS, md1v1dua11y and on behalf of the Dept.: 2P
Estate, 1. A . :
Plaintiffs,

VS. X ' S '
'SUSAN FALLINI, DOES I-X.and ROE .
,CORPORATIONS I-X, inclusive, '

, Defendants.

SUSAN FALLINIL,

| Counterciaimant,
vs. -
Estate of MICHAEL DAVID ADAMS
by and through his mother TUDITH .

ADAMS, individually and on behalf of the :
Estate,

Counterdefendants :

PLAINTIFFS’ SECOND SET OF REOUESTS FOR PRODUCTION OF DOCUMENTS

TO DEFENDANT FALLINI
TO SUSAN FALLINI Defendant/Counterclalmant

TO: HAROLD KUEHN, ESQ., attorney for- Defendant/Counterclaxmant

Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and tnrough his mother J UDITh

ADAMS, by and through their attorneys, Aldrich & Bryson,,LLP, hereby requests that Defendant,

pursuan’t to Nev. R. Civ. P, 34, respond to the following Requests for Production of Documents

within thirty (30) days of éervice hereof:
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“‘document” and “writing” shall mclude but are ot hrmted to, any books; pamphlets penodrcals

| written, recorded, transcribed,_ punched, tapes, filmed or graphic matters, however, produced or

thereof, is intended to and' shall embrace and include in addition to the named party or parties,

DEFINITIONS AND INSTRUCTIONS

The followmg prehmlnary definitions and 1nstructlons apply toeachof the Requests setforth
hereafter and are deemed to be incorporated therern _

A.  Whenusedinthese Requests, the term “Defendant” or “Defendants ? 1ts plural orany
synonym thereof, is 1ntended to and shall embrace and include, in addition to the named party or
parties, counsel for said party and all agents, servants, employees, vrepresentatives, investi gators and
others who are in possession of, or may have’obtained, information for or on behalf of the named
Defendant. As'to each person, please state his or her full name, last known residence address and |
telephone number, and his or her job title, capacity or position'at such last known employment.

| - B.  Asusedin these Requests, the terms “document” and “writing” and the plural forms
thereof shall ‘mean all written, recorded or graphic matters, however produced or reproduced of

every kmd and descmpt1on pertalmng in any way to the subject matter of t};us action. The terms

memoranda (mcludrng those of telephone and oral conversatrons) e-mails, contracts,
correspondence agreements, apphcatron fmancwl records securrty instruments, dlsbursements
checks, bank statements time records, accounhngorﬁnancral records notes; diaries, logs, telegrams
or cables ‘prepared, drafted, received or sent, tapes, transcrrp_ts, recordings, rnmutes of meetings, | |
directives, work'paper-s, charts, drawings, prints, flow sheets, photographs, film, cornputerprintouts?

medical and hospital records and reports, x-ray photo graphs, advertisements, catalogs, or any hand-

reproduced in Defendant's possession, custody' or control or to which defendant has or has had

access. _
C. As used throughout these Requests, the term “you,” its plural or any synonyms |

counsel for such party or parties, and all agents, servants, ,Wployees representatives, investigators

and others who are in the possession of or who may have obtained information for or on behalf of

the named party or parties.

D. As used throughout these Requests the term “person,” or 1ts p1u1 al or any synonyms

Page2 of 6
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conversation, conference, meeting, interview, telephone call or doctor or other professional service

' “1dent1ﬁcat1on ”? thelr plural or any synonyms. thereof, when used with reference to a person shall

state:

‘such document or object, or if such document or object has been destroyed, the place of and reasons

thereof, is intended to and shall embrace and mclude any 1nd1v1dua1 partnershlp, corporat1on
company, assocratron government agency (whether federal state, local or any agency of the
government of a foreign country) or any other ent1ty '

- E. - As used throughout these Requests the term * commumcatlon ? 1ts plural or any
synonyms thereof, is ‘intended to and shall embrace and include all written commumca’nons and with

respect to all communlcatlons shall include but is not limited to every discussion,

visit.

F. (a) As used throughout these Requests the terms “identify,” “identity,” '

mean to state the full name and address and where applicable, the present position and busmess if
known and each prior position and ‘business. A _
(b)  As used throughout these Requests, the terms “1dent1fy ” “1dent1ty,”

“identiﬁcation,” then" plural or synonyms thereof, when used with reference to a document mean to

(1) The general nature ofthe document or object, i.e., whetheritis aletter,
a memorandurn, .a report, a drawing, a chart or tracing, a;p‘arnphlet, etc.; '

{2) - ‘The general subject matter of the documentor object; .

(3)  The name, current or last known business address and home address
of the original author or draftsman (and, if different, the signor or signors), and of any person who_
has edited, corrected, revised or amended, or who has entered any initials or comment or notation
thereon; | B | |

(4) The date thereof,i'ncluding'any date of any such editing, correcting, |
‘arnending_or revision; . '

| (5) nny numerical designation appearin g thereon, such as a filereference;
(6) The name of each recipient of a copy of the document or object; and

N The place where and the person now having custody or control of each

Page3 of 6
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for such destruction. _
(_e) As used'th'ro'ug'hout these Requests, the terms “identify,” “identity,” and

“1dent1ﬁeat1on » when used in reference to a cornmun1cat10n mean to state with respect to each

commun1cat10n the nature of the cornmumcatlon (telephone call, letter, etc.), the date of the

communication, thepersons who werepresent at or participated in the communication or w1th Whom _
or from whom the cornmun1cat1on was made, and the substance of the statement made by each
person involved in such comrnumcatmn

-G, Al 1nformat10n istobedivul ged which is in Defendant's possession or control orcan |
be ascerta'ined upon reasonable 1nvest1gat1on of areas within your control. The knowledge of '
Defendant's attorney is deemed to be Defendant's knowledge 80 that, apart from: prmleged matters
1f Defendant‘s attorney has knowledge of the 1nfonnat10n sought to be elicited herein, said

knowledge must be mcorporated into these answers, even if such information is unknown to

' Defendant md1v1dually

_ H.‘ Whenever you are unable to state an answer to these Requests based upon your own

| personal knowledge, please so state, and identify the person or persons you believe to have such

‘kﬁowledge,‘ what you Beliere the correct answer t0 be, and the facts upon which you base your

answer.
L When a Reduest ealls for an answer in 'rnore‘.than. one part, each part should be
separated so that the answer is clearly understandable | | _ )

I ~ Each Request should be construed 1ndependently No Request should be construed‘ -
by reference to any other Request if the result is a hm1tat1on of the scope of the answer to such
Request. _

K “And” and “or” shall be construed disjunclively or conjunctively as necessary, in

order to b ng within the scope of the Request all responses which might otherwise be construed to

L. Ifa Request is objected to, in whole or in part, or if 1nforrnat10n responsive to a :
Request is withheld, on the ground of pnvﬂege or otherw1se please set forth fully each objection,

describe generally the information which is withheld, and set forth the facts upon which Defendants

~ Page4of 6
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Defendants would be the same, only one answer is necessary. If the Defendants' answers to a
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, 1nformat10n upon the basrs of which (A) he knows that the response was mcorrect when made, and

_REOUEST FOR PRODUCTION NO. 23:

complaint, including any responses rece1vedb any potential insurance carriers.
p YP

rely as the basis for each such objection.

M.  TheseRequests are addressed to all Defendants. If, for a Request, the answers for all

Request would vary' among them, state and identify answers for each Defendant separately.
N. . PursuanttoNev.R. Civ.P.26,you shall supplement your responses according to the
following: | |
(a) - A party is under a duty reasonably to supplernent his response ‘with respect
to any questlon dlrectly addressed to (A) the 1dent1ty and locatlon of persons having knowledge of
d1scoverable matters and, (B) the 1dent1ty of each person expected to be called as an expert witness
at trial, the subject matter on which he is expected to test1fy, and the substance of his testlmony

® A party is under a duty reasonably to amend a pnor response if he obtams

(B) he knows that fhe response though correct When made 1§10 1onger true and the crrcumstances '
are such that a failure to amend. the response is in substance a knowmg concealment.

o REQUESTS FOR PRODUCTION
REOUEST FOR PRODUCTION NO. 22:

. Produce any insurance pohcres or carriers which may provide coverage for the incident

described in the cornplalnt

Produce all notices to any potentlal insurance carriers. regardm g the incident described in the

DATED this [ £ day of Tuly, 2008.
BLACK & TLOBELLO

4 J /) AP
s U © A gnmd
John P. Aldrich.
evada Bar No.: 6877
10777 West Twain Avenue, Sulte 300
Las Vegas, Nevada 89135
(702) 869-8801
(702) 869-2669 (Fax)

"Page5of 6
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'Vegas, Nevada, addressed to: -

‘Tonopah, NV 89049

|| Peck Law Offices

(L

Attorneys for Plaintiffs

CERTIFICATE OF. MAILING

Ihereby certify that on this \7) ’/ day of July, 2008, service of the foregomg PLAINTIFES’
.SECOND SET OF REQUESTS FOR_PRODUCTION OF-DOCUMENTS TO DEFENDANT
FALLINI was made this date by depositing a true and correct copy of the same for mailing in Las

Harold Kuehn, Esq.
Gibson, & Kuehn

921 S. Highway 160, #203.
Pahrump, NV 89048

P.O.Box 1411

Attorney for Defendant/Counterclazmant .

Katherine M. Peck, Eéq.. '

701 Bridger Ave, Ste. 500
Las Vegas, NV 89106 - ,

Attorney for Counterdefendant
Estate of Mzchael David Adams

s ég p[@yee of BLA7( & LOBELLO

Page 6 of 6
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' Las Vegas, Nevada 89135

~ Dy

SUSAN FALLINT,

Estate of MICHAEL DAVID ADAMS,

.
T
~

NEO

John P. Aldrich, Esq.

Nevada State Bar No, 6877

Adrianne C. Duncan, Esq.

Nevada State Bar No. 9797

BLACK & LOBELLO L
10777 West Twain Avenue, Su1te 300

(702) 869-8801
Attorneys for Plazm‘zﬁ%

THE FIFTH JUDICIAL DISTRICT COURT .
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, -
by and through his mother JUDITH

' CaseNo:  CV24539
ADAMS, 1nd1v1dually and on behalf of the

Dept.: 2P
Estate, ‘ ‘
Pl__a:intiffs,
Vvs.

SUSAN FALLINL, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendanfé’.

Countérclaimant, '
VS,
by and through his mother JUDITH
ADAMS, 1nd1\'1dually and on behalf of the
Estate,

Countcrdefendants.

IS A AN

PLEASE TAKE NOTICE that on the 30" day of July, 2008 an Order Glantmg Plaintiffs’ |

Motion for Partial Summary Judgement was entered in the above-captloned matter,

Page 1 of 2
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a copy of which is attached hereto.

DATED this 7 ’day of August, 2008.
BLACK & LOBELLO

‘6hn P. Aldrich -
Nevada Bar No.: 6877 ‘
10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135 .
(702) 869-8801

(702) 869-2669 (Fax)

CERTIFICATE OF SERVICE

NO'I‘ICE OF ENTRY OF ORDER was deposited into the U.S. mail at Las Vegas, Nevada first-

class postage fully prepa1d addressed to the followmg person(s)

Harold Kuehn, Esq.

Gibson & Kuehn, LLP .
1601 E. Basin Avenue, Ste. 101 :
Pahrump, NV 89060

Katherine.M. Barker, Esq.

Il Law Office of Katherine M. Bar_ker.

701 Bridger Avenue, Suite 500

|l Las Vegas, NV 89101

/Z/kl\/\ ﬁ—/‘wx_

-~An Eriployee of Black & LoBello

‘Page2of 2

1 hereby certlfy that o on the [_ day of August, 2008 4 true and correct copy of the forecomg |
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Mohn P. Aldrich, Esg. - : o . *‘EBRAB&ZN‘\\?T

evada State Bar No. 6877 ~ L : D3 30
.drianne C. Duncan, Esg. ‘ 108 JuL 20
evadaStateBarNo.'9797 . ' Y“"'\ v
LACK & LOBELLO. . 4y E COUL T \y W
10777 West Twain Avenue, Suite 300 - ‘ : i BY DEP UT

as Vegas, Nevada 89135 -
702) 869-8801 v
Uttorneys for Plaintiﬁ&'

THE FIFTH JUDICIAL DISTRICT COURT
‘ THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH :
ADAMS, individually and on behalf of the '
[ state,

 CaseNo.:  CV24539
Dept.: 2r

Plaiﬁtiffs, |

VS.

SUSAN FALLINI, DOES I-X and ROEV
CORPORATIONS I-X inclusive,

RUSAN FALLING,
. Counterclaimant,

VS.-

3state of MICHAEL DAVID ADAMS,
y and through hi$ mother JUDITH
DAMS, individually and on behalf of the
state, : .

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
3
_ Defendants - )
: ).
)
)
)
)
)
)
)
)
)
)
)
)
)

lfor Partial Summary Judgment before the Honorable Robert W. Lane, and John P. Aldriéh, Esq.

appearing on behalf of the Plaintiffs, no cther counsel present, the court having reviewed the Motion

THIS MATTER having come on for hearir_ig on Monday, July 14,2008, on Plaintiff’s Motion‘
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1.

10.

11

12.

13.

for Partial Summary Judgment and the J oinder to the Motion for Parti 2] Summary J udgment, having
reviewed all pleading"s and papers- on file herein, and having heard the arguments of present counsel;
and good cause appearmg therefore,

THE COURT HEREBY ENTERS THE FOLLOWING FINDINGS OF FACT:

Fallini’s propertylls not located within an “open range” as it is defined in

NRS 568.355. |

Falhhi is the owner of the; cow that is mentioned in the Plaintiff’s Complaint on file
herein (“subject cow™). |

It is the common practice of Nye County, Nevada ranchers to mark their cattle with

* reflective or luminescent tags.
- The subject cow was not marked with a reflective or luminescent tag,

) The subject cow crossed a fence to arrive at the location of the subject éccid_ent'- ‘

described i the Complamt on file herem

Fallini’s cattle had prevmusly beeninvolved in incidents with motor vehlcles on the-

IO adway

‘ Falhm does not track the location of her cattle whlle they are grazing away from her |

property

* Fallini does not remove her cattle from the roadway when nottﬁed that the cattle are

ina roadway.

“The subject cow was not visible at night.

Fallini was aware that the Sub_]CCt cow was not visible at night prior to the incident
that is the subJect of the Complaint on ﬁle herein.

The subject cow was in the roadway of SR 375 at the timeof the incident that is the
.subj ect matter of the Complaint on file herein. |

The subject cow’s presence in the roadWay of SR_375 was the cause of the motor

vehicle accident that is the subject of the Complaint on file herein.

_ Fallini did not know the location of the subject cow at the time of the incident that.

is the subject of the Complaint on file herein.
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14 The presence of a reflective.or luminescent tag on the subject cow would have made

on file herein. - ‘
- THE COURT HEREBY ENTERS THE FOLLOWING CONCLUSIONS OF LAW
1. . Defendant Falhm had and duty to ensure thatthe subject cow was not in the roadway
at the time af the incident described in the Complaint.
2. Defendant Fallini had a duty to follow the._common practice of Nye County, Nevada

ranchers and to mark her cow with reflecting or lumination tags..

',Findings of Fact ahd Conclusions of Law.

4, Asaresult of Defendant Fallini’s breach, thé decendent, Michae] David Adams, was
- killed, | |
5. Défendant Fallihi i‘s liablé for the damages to which Plaintiffis entitled, in an amount

to be deternnned at a later tlme

Lhe issue of Defendant’s duty ang{krsach of duty is hereby GRANTED.

| DATEDthi_-sg/dayoﬁf (M’N , 2008, o
W«.BE@T W, LANE
DISTRICT COURT JUDGE
Submitted By:

BLACK & LOBELLO

V4] ) —_ :

Ot Cody

hn P. Aldrich

evada Bar No.: 6877 ‘
10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135
702) 869-8801
702) 869-2669 (Fax)

"the subject cow visible at the time of the incident that is the subject of the Complaint -

3. Dé;féndant Fallini breached the 'dtlty of care to the dacedent, as set forth in the

ITIS HEREBY ORDERED that Plaintiffs’ Motion for Partial Summary Judgment asto.
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~ ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160
' Las Vegas; NV 89146
(702) 853-5490
©(702) 227-1975 fax

_ February 24, 2009

Harold Kuehn, Esq.

Gibson, & Kuehn' o
1601 E. Basin Avenue, #101
Pahrump, NV 89060 -

Re: - Adamsv Fallini

: Dea.r MI Kuehn:

Discovery requests were sent to your client, Susan Falllini, quite sorne time ago. I have néver o

received any responses. One of the requests was for your client to produce the insurance policy

information she carried on her ranch and cattle. At this time I respectfully request that you-produce

this information within ten (10) days of receipt of this l_etté;r. Failure to do so will result in me filing -

a mqtion'to compel.
1 100k'forwa'rd to hearing frorh you soon. | ,
| ' Kind_est-Regards;
ALDI-lI‘CH_ LAW FIRM, LTD.

9 o

ohn P. Aldrich

cc: Katherine M. Barker, Esq.
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' SUSAN FALLINL : DOES I-X, and ROE

A

AFF
John P. Aldrich
Nevada Bar No.: 6877

| ALDRICH LAW FIRM,LTD.

1601 S. Rainbow Blvd., Suite 160 .
Las Vegas, Nevada 89146
(702) 833-5490

Attorney for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA .
COUNTY OF NYE

" Rstate of MICHAEL DAVID ADAMS, by | Case No.: CV24539

and through his mother JUDITH ADAMS, Dept. No.: 2P -

1individually and on behalf of the Estate, : :
Plaintiff,

V.

CORPORATIONS I-X, inclusive,

_ " Defendants. -

SUSAN FALLINI,

- .Cdunt-erlclaimanti
vs. o
Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS,,
individually and on behalf of the Estate -

Counterdefendants.

AFFIDAVIT OF JOHN P. ALDRICH IN SUPPORT OF MOTION TO COMPEL

&

State of Nevada )
S

; :

County of Clark )

Affiant, being first duly sworn, deposes and states the following;

1. 1, John P. Aldrich, am an attorney licensed to practice in the State of Nevada and a
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parme1 in the law firm of Aldrich Law Firm, Ltd. ‘
2. . My office addressis 1601 S. Ra1nbow Blvd,, Su1tc 160, Las Vegas, Nevada 89146.
-3, I have personal knowledge of the contents of this document, or Whe1e stated upon

information and belief, I.beheve them to be true and I am competent to testify to the facts set forth »
herein. - | | |

| 4, The documents attached hereto as Exh1b1ts 1 through 6 are true and correct cop1es of
documents prepar ed by my office and sent to counsel for Defendant n thls matter. Thesedo culnents
were lcept in the or d1nary course of business.

5. Thave attempted to. anncably resolve this discovery issue and obtam a copy of
Defendent s applicable insurance pohcles but tono avail. On February 28, 2009 1 sent a letter to
Defendant’s counsel seekmg responses-to the dlscovery (Exlnblt 6.) ‘

6, I have attempted to discuss this d1scove1'y issue with Defendant’s counsel, Mr.
Kuehn as well. On or about Ma1 ch 6 2009 T contacted the ofﬁce of Mr Kuehn Iwas 1nf01med
that Mr. Kuehn was not avaﬂable Ileft a messagc with my phone number and asked that Mr. Kuehn ,
return the call. No refurn call ever came. A ‘

g 7. . OnMarch 18 009 I agaln contacted the ofﬁce of Mr. Kuehn. .I was again 1nfo1med

fhat Mr. Kuehn was s not avaﬂable I 1eft a message with my phone. numbel and asked that Mr.

' Ixueh_n return thecall. No’ 1etuxn call ever came.

8. Ihave expended appr oxnnately 3 hours preparing the Motion to Conlpel and this 'V
Affidavit. T anticipate that I W111 have to ‘navel to Pahrump, Nevada f01 the hearing on tlns.1natte1.
Generally, the round trip from Las Vegas to Pahrump, including the hearing, takes '1bout four hours
(a full half-day). Although my nonnal hom]y rate is $300 00 pe1 hour, 1 am only 1equest1nﬁ
attorney’s fees in the amount 0£$1,600.00 for having to bring this motion, as well as $50.00 in coqts
for having to travel to Pahrump. -

111 |
117
111

Page 2 of 3
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9.- The information sought is-ctandard discovery, and there is no rationale basis for
Defendant s refusal to provide the 1equested discovery.

Dated thls ﬁﬁ day of March, 2009.

mﬁm

f/@HN P. ALDRICH, ESQ.

Subscribed & sworn to before me
ﬂns e V‘day of March, 200)

/(7 (e g, ,ngf /u'cL (oo

. ELEANOR ENGEBRETSON

‘.“ ‘ _,,Q Notary Public-State of Nevada
, M APPT. NO. 98-49282-1

yApp E)qalles QeteberUB, 2009 '

{'NOTARY PUBLIC =~ ¢/

Page 3 of 3
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: Subscand & sworn to before me

JNOTARY PUBI:TC

AFFIDAVIT OF CATI-'IERINE HERNANDEZ IN SUPPORT OF MOTION TO STRIKE .
: DEFENDANT’S ANSWER ‘

State or Nevada ) -
' ) SS
County of Clark')
Afflant bemg first duly sworn, deposes and states the following:
. L Catherme Hernandez, am an attorney hcensed to practice in the State of N evada and
aa attorney with the law firm of Aldrich Law Flrm Ltd. , _ _
2. My office address is 1601 S. Rainbow Blvd Suite 160, Las Vegas Nevada 89146
3. I have personal knowledge Qf the contents of thls document, or where stated upon’
information andvbellief, I believe them to be true and I am competent to testify to the facts set forth
herein. | - . ‘
4. -1 appeared at the hearmg on Plaintiff’s Motlon to Compel Defendant to Compel
"Defendant s Productlon of Documents on April 27, 2009 Harold Kuehn Esq appea_r.ed for |
Defendant » _
5 At said hearmg Mr. Kuehn d1d not orally oppose the Motlon o Compel but agreed
the motlon should be granted At the hearmg Mr Kuehn prov1ded 10 reason as to why Defendant
had not cornphed with any previous requests for discovery. A ‘

6. - Further, at said hearlng, Mr. Kuehn did not obJect to sanctions being awarded for

. Defendant s faulure to comply with dlscovery requests he only obJ ected to the amount of sanetlons

' requested.

Dated this __[-(" day of June, 2009

CATHERINE HERNANDEZ, ESQ.

thls /1 “*day of June, 2009. o
' @)
2 T X0 A/ _p .//u} /v ﬁlﬁ«—_/

b ELEANOR ENGEBRETSO|
Notary Public-State of Ne\llqada

54 APPT. NO. 98-49282-1

My App. Expires Qotober 03, 2009
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" Estate of MICHAEL DAVID ADAMS '
by and through his mother JUDITH
ADAMS, 1nd1v1dua11y and on behalf of the

| CORPORATIONS I-X, inclusive,

NEO

John P. Aldrich, Esg. S - F | L ED

‘Nevida BarNo: 6877

ALDRICHLAW FIRM LTD

1601 S. Rainbow Blvd., Suite 160 - : : 1{](}0 |8 @r’@mﬁb W%ﬂﬂ‘"

Las Vegas, Nevada 89146 _ o »
(702) 853-5490 - - . WYE LDU:‘\ { CLERK
(702) 227-1975 fax ‘ _ : '\{ DEDbT\’ '

Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
'THE STATE OF NEVADA
COUNTY OF NYE

Case No.: b.C'?V24‘-5 39

Dept.: 2P
Estate, . '
 Plaintiffs,
vs.

SUSAN FALLINL DOES I-X and ROE

Defendants.

"ADAMS, individually and on behalf of the

SUSAN FALLINI,
- Counterclaimant,
VS,

Estate of MICHAEL DAVID ADAMS,

)
)
)
)
)
)
)
)
)
)
)
)
) . .
)
)
)
)
)
)
%
by and through his mother JUDITH " )
)
)
)
)
)

Estate,
Counterde;f‘endants.b
NOTICE OF ENTRY OF ORDER
111 '
/1
/11

Page 1 of 2
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PLEASE TAKE NOTICE that an Order was entered in the above-entitled matter on Ap111
1l 27, 2009, a copy of which is attached hel eto as Exhibit 1.
DATED this’ 'l“f “day of May, 2009.

ALDRICH LAW FIRM, LTD.

hn P. Aldrich, Esq.
evada State Bar No. 6877 -
1601 S. Rainbow Blvd., Suite 160
' Las Vegas, Nevada 89146
(702) 853-5490
(702) 227-1975 :
Attorneys' for Plaintiff

CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on the _f Lt' day of May, 2009 I malled a copy of the ‘

| NOTICE OF ENTRY OF ORDER ina sealed envelope to the followm*7 and that postage ‘was fully
pa1d thereon: ' :

Harold Kuehn, Esq.

Gibson, & Kuehn -

1601 E. Basin Avenue, Suite 101
Pahrump, NV 89060

Attorney for Defendant/Counterclalmant

Katherme M. Barker Esq. :
Law Office of Katherine M. Batkel
| 701 Bridger Ave, Ste. 500

il Las Vegas NV 89101

Attorney for Counterdefendant
Estate of Michael David Adams

A oA e A

An employee of Aldfich Law Firm, Ltd.-

Page2of 2
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John P, Aldrich =~
Nevada Bar No.: 6877
Catherine Hernandez -
Nevada Bar No. 8410
ALDRICH LAW FIRM, LTD,
1601 S. Rainbow Blvd,, Suite 160
Las Vesas, Nevada 89146
| (702) 833-3490
|| Attorneys for Plaintiff

 SUSANFALLINL

Y

)

g

THE FIFTH JUDICIAL DISTRIC”
THE STATE OF NEVADA

e
CLERKPAHRUMP )

fLED

¥ 7 o
Nye County Cletk

. Depuly

e e

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, by
andjthmg%h his mothet JUDITH ADAMS,
_ individu

1[ly and on behalf of the Estate,
Plaintiff, |

V.

SUSAN FALLINL ;: DOES 1-X, and ROE

CORPORATIONS I-X, inclusive, SRR

‘Def‘en.dants. ‘ | '

- Counterclaimant,
V8,

Betate of MICHAEL DAVID ADAMS, by

‘and through his mather TUDITH ADAMS, ‘

individually and on behalf of the Estate

Counterdefendants.

ORDER GRANTING PLAINTIFE'S MOTION TO COMPEL DEFENDANT’S

1 Case No.:,ACV2453'9

Dept. No.: 2P -

IAL DISTRICT.

“PRODUCTION OF DOCUMEINTS

PAGE B1/82

' THIS MATTER having come on for hearing on Monday, April 27, 2009, on PlaintifPs

Motion to Compel Defendant’s Production of Documents before the Honorable Robert W. Lane, and
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. . . [ 43 2/82

1 || Catherine Hemandez Esq of Aldrich Law Fn:m, Ltd., 2 ppentmg ot behalf of the Plaintiffs, no‘cr&m‘r
Wé the court havmg reviewed all plcadmg% and le.pClS on fﬂc her€ir, no oppoqmon

having been presented, and good cause appeating therefore: |
ITIS HEREBY ORDERFD that Plaintiff’s Motion to Compel Defendant’s Production of
Documents is GRANTED. Defendant SUSAN FALLINI shall produce all documents ]:eé;pdnsivc

to Plaintiff’s d1scovery requests pursuant to NRCP 16.1, 26,33,34 and NRCP 37 within ten (10)

‘days of Notice of Enfry of thm Order. : e B
I7 18 FURTHER ORDERED that Dcfendzmt shall pay - 1‘- -00 forrelated attotney’s fees

\o,oo\xmmpwt\:

and costs for: F'uhnv to comply with discovery rules.and for Plamhff havmg to bring this motion, also

10 || within ten (10) days of Notice of Entry of this Order
g DATED t].usg 2 day of April, 2009.
) I |

vl S SETRICTCOURTTODGE
N ' . o

15 | Respecifully submitted by: - |
16 | ALDRIGH LAW FIRM, LTD.
17

18

19 || Nevada Bar No. 68

Catherine Hernandez, Esq,

20 || Nevada Bar No, 8410 -
1601 §. Rainbow Blvd., “Suite 160
21 || Las Vegas, NV 89146
(702) ¢ 853 5491
22 Attarneyv for Plaintiff

23
24

‘x ohn;’ Aldmch Eq%

26
27
28

Page 2 of 2
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John P. Aldrich

Nevada Bar No.: 6877
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

(702) 853-5490

Attorneys for Plaintiff

o )
L ERA

THE FIFTH JUDICIAL DISTRICT C OURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS
individually and on behalf of the Estate,

Plaintiff,
V.
SUSAN FALLINI, ; DOES I-X, and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,
Counterclaimant,
\C A
“Estate of MICHAEL DAVID ADAMS, by

and through his mother JUDITH ADAMS
individually and on behalf of the Estate

Counterdefendants.

ORDER DENYING PLAINTIFF’S MOTION TO STRIKE DEFENDANT’S ANSWER

Case No.: CV24539
Dept. No.: 2P

AND COUNTERCLAIM

THIS MATTER having come on for hearing on Monday, July 1 3, 2009, on Plaintiff’s
Motion to Strike Defendant’s Answer and Counterclaim, before the Honorable Robert W. Lane, and

John P. Aldrich, Esq., of Aldrich Law Firm, Ltd., appearing on behalf of the Plaintiffs, with Harry
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Kuehn, Esq., appearing on behalf of Defendant, the Court having reviewed all pleadings and papers
on file herein, and good cause appearing therefore:
IT IS HEREBY ORDERED that Plaintiff’'s Motion to Strike Defendant’s Answer and
Counterclaim is DENIED at this time.
IT IS FURTHER ORDERED that Defendant SUSAN FALLINI shall produce all
documents responsive to Plaintiff’s discovery requests pursuant to NRCP 16.1, 26,33,34 and NRCP
37 within thirty (30) days of the hearing of Plaintiff’s Motion to Strike Defendant’s Answer and

Counterclaim. Thus, the date by which Defendant must provide said documents is August 12, 2009.

O 0 3 N B~ W N

IT IS FURTHER ORDERED that in the event Defendant SUSAN FALLINI does not

—_
O

produce all documents responsive to Plaintiff’s discovéry réquests pursuant to NRCP 16.1,26,33,34

p—
p—

and NRCP 37 within thirty (30) days of the hearing of Plaintiff’s Motion to Strike Defendant’s

—
[\

Answer and Counterclaim, the Court will grant the relief sought by Plaintiff and strike Defendant’s

—_
W

Answer and Counterclaim.

—_
N

IT IS FURTHER ORDERED that Defendant shall pay a monetary sanction of $1,000.00

—_
(V4]

for related attorney’s fees and costs for failing to comply with discovery rules and the Court’s prior

—
(@)

Order granting Plaintiff’s Motion to Compel, and for Plaintiff having to bring this motion.
DATED this_1 "] _day of July, 2009.

—_
~J

RORERT W. LANE

—_
o]

p—t
O

DISTRICT COURT JUDGE

NN
—_— O

i Respectfully submitted by:
ALDRICH LAW FIRM, LTD,

T,

hn P. Aldrich, Esg.
25 evada Bar No. 6877
(i 1601 S. Rainbow Blvd., Suite 160
26 Il Las Vegas, NV 89146
(702) 853-5491
27 || Attorneys for Plaintiff

28

NN
AW

Page 2 of 2
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MOT
John P. Aldrich

Nevada Bar No.: 6877
ALDRICH LAW FIRM, LTD. N L et o o o
1601 S. Rainbow Blvd., Suite 160 LW ARG 30 P 203
Las Vegas, Nevada §9146
(702) 853-5490 | WYEpc o g
Attorney for Plaintiff S Linda Lal
THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA :
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, by Case No.: CV24539
and through his mother JUDITH ADAMS, Dept. No.: 2P
individually and on behalf of the Estate,

Plaintiff,
V.
SUSAN FALLINI, ; DOES I-X, and ROE
CORPORATIONS I-X, inclusive,

Defendants.

- SUSAN FALLINI,
Counterclaimaht,
vs.
Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS,
individually and on behalf of the Estate

Counterdefendants.

PLAINTIFE’S EX PARTE MOTION FOR ORDER TO SHOW CAUSE WHY
DEFENDANT SUSAN FALLINI AND HER COUNSEL SHOULD NOT BE HELD IN
CONTEMPT OF COURT

COMES NOW Plaintiff JUDITH ADAMS, individually and for the ESTATE OF

MICHAEL DAVID ADAMS, by and through her counsel of record, John P. Aldrich, Esq., of the
Aldrich Law Firm, Ltd., and hereby moves this Court pursuant to NRS 22.010, 22.030 and 22.040
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(and any other applicable provisions of Chapter 22) for an Order to Show Cause why Defendant
Susan Fallini and her counsel should not be held in contempt of court for her failure to c.omp‘ly with
the Court’s Order dated July 17, 2009 that Susan Fallini must produce all ‘documents responsive to
Plaintiffs discovery requests by August 12, 2009. |

This Motion is made and based upon all papers, pleadings and records on file herein, the

points and authorities and any exhibits attached hereto, and such oral argument as the court may

entertain at the time of the hearing on this matter.

DATED this_Z{_day of August, 2009.
ALDRICH LAW FIRM, LTD.

L .
John P. Aldrich
Nevada Bar No. 6877
1601 S. Rainbow Blvd., Suite 160
Las Vegas, NV 89146

(702) 853-5490
- Attorneys for Plaintiff

POINTS AND AUTHORITIES
L |
FACTS
This lawsuit arises out of an incident that occurred on or about July 7, 2005.! At
approximately 9:00 p.m. on that day, MICHAEL DAVID ADAMS ("Adams") was driving his 1994
Jeep Wrangler on SR 375 highway in Nye County, when he collided with a Hereford cow ("cow")
owned by Defendant SUSAN FALLINI ("Fallini"). Adams died at the scene as a result of the

" Previously, in Plaintiff’s Motion to Compel and Motion to Strike, Plaintiff attached the
discovery documents, prior orders, etc., mentioned in the Statement of Facts. Those documents
number dozens of pages. Plaintiff’s counsel does not attach those documents to this Motion as
well for three reasons: (1) because they have already been presented to the Court, (2) to avoid

unnecessary copy expense to Plaintiff, and (3) Defendant has never disputed the Statement of
Facts or the documents referenced therein.

Page 2 of 7
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impact.

The decent’s mother, JUDITH ADAMS ("Judith"), filed a complaint on behalf of Adams’
mother.and his estate on November 29, 2006 and properly served Fallini with process. Fallini filed
her Answer and Counterclaim on March 14, 2007. On October 31, 2007, Plaintiff submitted
interrogatories to Fallini. Those interrogatories were never answered. Adams also submitted
requests for admissions and its first set of requests for production of documents on October 31, 2007.
A second set of requests for production of documents were submitted to Fallini on July 2, 2008,
requesting information as to Fallini's insurénce policies and/or carriers that may provide coverage
for damages that occurred as a result of the incident. (Affidavit of John P. Aldrich, Esq., attached
hereto as Exhibit 1.) ‘

Fallini never responded to ‘any of these requests. To this date, Fallini has not produced any
responses of any kind fo Plaintiff’s wriﬁen discovery fequests. Despite an extension requested by
Plaintiff and granted by the Court, the discovery period has lapsed without any responses being
provided by Defendant. (Exhibit 1.) |

On or about April 7,2008 (and again on May 14, 2008 with a Certificate of Service), Plaintiff

filed a Motion for Partial Summary Judgment. Defendant did not oppose that motion and the Court

granted that Motion on July 30, 2008. Notice of entry of the Order Granting Plaintiff’s Motion for
Summary Judgment was served on Defendant on August 15,2008. (Exhibit 1.)

Plaintiff attempted to amicably resolve the discovery dispute and obtain a copy of
Defendant’s applicable insurance policies, but to no avail. On February 24, 2009, Plaintiff sent
letters to Defendant’s counsel seeking responses to the discovery. (Exhibit 1.)

Plaintiff’s counsel, Mr. Aldrich, has attempted to discuss this discovery issue with
Defendant’s counsel, Mr. Kuehn, as well. On or about March 6,2009, Plaintiff’s counsel contacted
the office of Defendant’s counsel. Mr. Aldrich was informed that Mr. Kuehn was not available. Mr.
Aldrich left a message with Mr. Aldrich’s phone number and asked that Mr. Kuehn return the call.
No return call ever came. (Exhibit 1.)

On March 18, 2009, Mr. Aldrich again contacted the office of Mr. Kuehn. Mr. Aldrich was
informed that Mr. Kuehn was not available. Mr. Aldrich left a message with Mr. Aldrich’s phone

Page 3 of 7
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number and asked that Mr. Kuehn return the call. No return call ever came. (Exhibit 1.)

On March 23, 2009, Plaintiff filed a Motion to Compel .Deflendant’s Production of
Documents, including information regarding any insurance policies that may provide coverage for
the incident as contemplated in the Plaintiff's second request for documents. This motion was heard
on April 27,2009. The Defendant’s attorney, Mr. Kuehn, attended the hearing. Mr. Kuehn did not

oppose the motion to compel and agreed at the hearing it was warranted. Mr. Kuehn provided no

‘explanat'ion as to why Defendant failed to respond to all discovery requests. Mr. Kuehn agreed

sanctions were warranted, howeve_r, he disputed the amount of sanctions. This Honorable Court
granted the Motion to Compel and awarded John Aldrich, Esq., $750.00 in sanctions for having to
bring the motion. A Notice of Entry of Order on the order granting the motion to compel was
entered on May 18, 2009. It was served by mail on Defendant on May 14, 2009. Defendant never
complied with the Order. (Exhibit 1.)

On June 16, 2009 Plaintiff filed a Motion to Strike Defendant’s Answer and Counterclaim
due to Defendants complete failure tb comply with discovery requests and this Court’s Order. The
Defendant’s counsel again attended the hearing and again provided no explanation as to why
Defendant failed to respond to all discovery requests, but stated Defendant would comply with
discovery requests. This Honorable Court denied Plaintiff’s Motion to Strike based on Defendant’s
counsel’s promises to comply. This Honorable Court did, however, order Defendantto comply with

the Order granting Plaintiff’s Motion to Compel and to respond to Plaintiff’s discovery requests by

August 12, 2009 or Defendant’s Answer and Counterclaim would be stricken. The Court also

ordered Defendant to pay a $1,000 sanction. (Exhibit 1.) _

To date, Defendant has failed to comply with the order of this Honorable Court and respond
to Plaintiff’s discovery requests. Defendant’s counsel has paid the $1,750.00 in sanctions as ordered
by the Court. (Exhibit 1.)

Plaintiff is entitled to the discovery responses, and in fact, Defendant has admitted as much
on more than one occasion. Nevertheless, Defendant refusesvand continues to refuse to respond. As
the Court is aware, it is preferable for Plaintiff to place Defendant’s insurance carrier on notice of

the claim before obtaining a judgment in favor of Plaintiff; otherwise, Plaintiff fears Defendant’s

Page 4 of 7
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insurance company will'refuse to pay the claim.
IL.
LEGAL ARGUMENT
PLAINTIFF RESPECTFULLY REQUESTS THiS COURT ISSUE AN ORDER TO
SHOW CAUSE WHY DEFENDANT SUSAN FALLINI AND HER COUNSEL SHOULD

NOT BE HELD IN CONTEMPT OF COURT FOR FAILURE TO ABIDE BY THE
COURT’S ORDER

This Court has authority, pursuant to NRS 22.030, to enter an order to show cause why Susah
Fallini and her counsel should not be held in contempt of court for failing to comply with this
Honorable Court’s orders of July 17, 2009 and April 27, 2009, ordering Defendant to respond
Plaintiff’s discovery requests.
NRS 22.040 provides:
When the contempt is not committed in the immeditate view of and
presence of the court or judge, a warrant of attachement may be
1ssued to bring the person charged to answer, or, without prevoius
arrest, a warrant of commitment may, upon notice, or upon an order
to show cause, be granted; and no warrant of commitment shall be
1ssued without such prevoius attachement to answer, or such notice
or order to show cause
NRS 22.010 further provides in pertinent part:

The following acts or omissions shall be deemed contempts:

3. Disobedience orresistance to any lawful writ, order, rule or
process issued by the court or judge at chambers.

In the present case Defendant has disobeyed this Court’s Order. Susan Fallini and her
counsel are in contempt under NRS 22.010 becauée they disobeyed two of this Court’s Orders
respond to Plaintiff’s discovery requests.

Notwithstanding proper éttempts and due diligence of service of a lawfully obtained Order,
Susan Fallini and her counsel have acted in bad faith and failed to provide insurénce information as
required in her NRCP 16.1 disclosures and failed to respond to any written discovery propounded
by Plaintiff. Plaintiff submitted her initial interrogatories to Defendant on October 31, 2007, and

continued sending various discovery requests through July 2, 2008.  Plaintiff submitted

Page 5 of 7
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interrogatories, requests for admission, and two sets of requests for production of documenfs,
including a request that Fallini produce all related insurance information regarding the incident.
Despite these discovery requests, Defendant has failed and refused to cooperate or respond.
Plaintiff’s counsel has made phone calls and submitted letters to Fallini’s counsel notifying them of
these discovery requests to no avail. Nevertheless, Fallini failed to provide any of the information
asrequested despite the extension. Plaintiff was then forced to file a motion to compel. Defendant

did not oppose the motion, but agreed it was warranted. Yet, Defendant failed to comply with the

order.

Defendant has failed to produce any sort of discovery despite numerous formal requests,
followed by phone calls and letters for nearly a year and a half from the initial submission of
interrogatories on September 10, 2007. As shown above, Plaintiff has made several good faith
efforts to procure the discovery without court intervention, including re—openiﬁg discovery and
extending the deadline. Plaintiff finally sought court intervention and this Court issued an order
compelling Defendant to comply with discovery requests. Nevertheless, Defendant continues to
show no interest in cooperating with discovery guidelines or this Court’s order. Defendant’s failure
to comply with this Court’s order and all discovery requests has completely halted the normal
adversary process. | | '

* This Court is authorized pursuant to NRS 22.040 to issue an appropriate order to show cause
why Susan Fallini and her counsel should not be held in contempt of court. This Court is further
authorized to order sanctions against Susan Fallini for Plaintiff having to bring this motion.
| 111

CONCLUSION

The Court has authority pursuant to NRS 22.040 to issue and order to show cause why
Defendant and her counsel should not be held in contempt of court. Further, this Court has inherent

powers to sanction inequitable conduct. Under both authorities, Plaintiff respectfully requests that

/1]
/1]
/1]
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