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CERTIFICATION OF MAILING
The undersigned hereby certifies that on the 12"‘ day of AL'lgUSt 20‘10?. he mailed
copies of tﬁe foregoiﬁ_g ORDER AFTER HEARING to the followin'g:" o B

John P. Aldrich, Esq. :

ALDRICH LAW FIRM, LTD.

1601 S. Rainbow Blvd., Suite 160
' Las Vegas, NV 89146

John Ohlson, Esq.
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John Ohlson, Esq:

Bar Number 1672
2 | 275 Hill Street; Suite 230
Reno, Nevada 89501
.3 || Telephone: (775) 323-2700
4 || Jeff Kump, Esq. '
Bar Number 5694
-5 || Marvel & Kump, Ltd. . -. -
: Elko, Nevada 89801
6 | Telephone: (775) 777-1204
Attorneys for Susan Fallini
. .
8 i K
9 FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
0 ~ INAND FOR THE COUNTY OF NYE
11 . kR kW
12 | Estate of MICHAEL DAVID ADAMS,
1 By and through his mother JUDITH ADAMS,
13 | Individually and on behalf of the Estate,
14 ‘ R ‘ Case No.: CV24539
© ... Plaintiff,- - .
15 S Dept.No.: 2P
Vs,
16, . ‘
SUSAN FALLINY, DOES I-X, and
17 | ROE CORPORATIONS I-X, inclusive, -
18 Defendant.
19 /
20| AND ALL RELATED CLAIMS.
. : /
21
27 - NOTICE OF APPEAL
23 TO: Plaintiff, and her counsel of record, John Aldrich, Esq.
24 Notice is given that Defendant SUSAN FALLINI, appeals t6 the bupreine Courtof
ol Wy
26 11117
2 1177
28
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Nevada from: (1) the August 12, 2010 Order After Hearing.

DATED this 1day of September, 2010.

- AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person. -

Dated this 1 day of September, 2010.

By: . %

Jo son, Fsq. .

Bar Number 1672 -
2{5AHill Street, Suite 230
Reno, Nevada 89501
Telephone: (775)323-2700

Jeff Kump, Esq.

Bar Number 5694

Marvel & Kump, Ltd.

Elko, Nevada 89801
Telephone: (775) 777-1204

- Attorneys for Susan Fallini. ... .. .. ... | .. .
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CERTIFICATE OF SERVICE
2 . '
3 Pursuant to NRCP 5(b), I hereby certify that I am an employee of JOHN OHLSON, and
4 . n . ,
that on this date I personally served a true copy of the foregoing NOTICE OF APPEAL, by the
method indicated and addressed to the following:
6
John P. Aldrich, Esq. ' X ViaU.S. Mail
7 | Aldrich Law Firm, Ltd. Via Overnight Mail
1601 S. Rainbow Blvd., Ste. 160 Via Hand Delivery
8 || Las Vegas, NV 89146 X ViaFacsimile
. Via ECF
9
10
11 :
DATED this 1 day of September, 2010.
12
13 ‘/_42'/‘—‘/‘/(
. ;l_/\ 7
1' Robert M. May -
15
16 ‘ .
17
18
19
20
21
2
23
25
26
27
28
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IN THE SUPREME COURT OF THE STATE OF NEVADA

OFFICE OF THE CLERK
SUSAN FALLINI, ’ Supreme Court No. 56840
Appeliant, 4 District Court Case No. ¢v0024539

VS. :

ESTATE OF MICHAEL DAVID ADAMS, BY
AND THROUGH HIS MOTHER JUDITH -
ADAMS, INDIVIDUALLY AND ON BEHALF OF
THE ESTATE,

Respondent.

NOTICE OF REFERRAL TO SETTLEMENT PROGRAM AND SUSPENSION
OF RULES

TO: Aldrich Law Firm, Ltd.
Marvel & Kump, Ltd.
Bowen, Hall, Ohison & Osborne

. This notice is to inform you that this appeal may be assigned to the court's Settlément '
Program. See NRAP 16(a). The issuarce of this notice automatically stays the time for

filing a request for transcripts under NRAP 9, and for filing briefs under NRAP 31. 'See
NRAP 16(a)(1). ’ '

Rule 14 requires a docketing statement be filed and served within 20 days of the
docketing of the notice of appeal. This timeline is not stayed by this notice.
DATE: September 20, 2010

Tracie Lindeman, Clerk of Court

By: Tiffany Maccagno
Deputy Clerk
Notification List
Electronic
Bowen, Hall, Ohlson & Osborne
Aldrich Law Firm, Ltd

Paper
~Marvel & Kump, Ltd.

- 10-24101
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DEPT. NO. |

e

FILED
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' HYE COUNTY CLERK °

EDUT

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF NYE

© 9 e ok Ly N Y

SUSAN FALLINI, and JOE FALLINI

Y
o

Plaintiffs,

.
[

vs. COMPLAINT FOR DECLARATORY
. RELIEF

|| THE HONORABLE ROBERT W. LANE, .

TONY ADAMS, JUDITH ADAMS,

JOHN P. ALDRICH, ESQ.,

| HAROLD KUEHN, ESQ., and Does I through V,

jnmt!v and severally,

-
w N

Pk
>

-
(w1

Defendants. ‘
A

=
e .

COMES NOW, Plaintiffs SUSAN FALLINI and JOE FALLINT, by and through their attorneys Jeff

-
-3

Kump, Esq., of the law firm of Marvel & Kump, Ltd., of Elko, Nevada, and John Ohlson, Esq. of Reno,

o
0 2]

Nevada, and complain for Declaratory Relief against the Defendants, THE HONORABLE ROBERT W.

—
e}

LANE, TONY ADAMS, JUDITH ADAMS, JOHN P. ALDRICH, ESQ. and HAROLD KUEHN, ESQ s

and allege as s follows.
Nature of the Action
1. Plaintiffs, SUSAN FALLINI and JOE FALLINI, seek a declaration that a judgment entered

agamst them in the total sum of $2,730,884.85, in the matter of Estate of MICHAEL DAVID ADAMS, By_|
and through his mother JUDITH ADAMS, Individually and on behalf of the Estate vs. SUSAN FALLINI,
case mumber CV24539, Department 2, in the Fifth Judicial District Court of Nevada, is null, void and of no
effect, and should be set aside and vacated. Said judgment was entered here on Aungust 12,2010, a copy of
which is attached hereto as Exhibit 1.

MARVEL & KUMP
Attorney at Law
217 Iddno Street
Elko, NV 89801 -1-
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1 Parties
2 2. That at all times mentioned herein, Plaintiffs, Susan Fallini and Joe Fallini, husband and wife,
3 | 'were residents of the State of Nevada.
4 3. That at all times mentioned herein, Defendants, Robert Lane, John Aldrich, and Harold
5 || Kuehn, were officers of the court of the State of Nevada, and residents of said State.
6 4. ‘On information and belief, that Defendants Judith Adams and Tony Adams, are residents of
7 | the State of California.
8 General Allegations
9 5. That on or about January 31, 2007 a Complaint was filed, naming Susan Fallini as the

10 || Defendant, that alleged negligence resulting in the death of Michael Adams. Fallini promptly |

I I G T S o o S~ S~ SR B = S
W N R O W W =3 o, ;W N R

retained a 1ocﬂ attorney, Defendant Harry Kuehn and an Answer and Counterclaim was filed on March 14,
2007 together with an Objection to Pahrump as Fornm and Motion to have Matter Heard in Tonopah.
Defendant John Aldrich opposed Defendant’s Motion to have the Matter Heard in Tonopah and the
information in the respensive pleading misinformed the Court that Defendant "lives equally distantbetween
Pahrump and Tonopah in the Armagosa Valley. .. " Counsel for Fallini, Harold Kuehn of Gibson & Kuehn,
faﬂed to correct the false statement and the Court denied Fallini’s motion regarding change of venue.

. 6. That on or about June 14,2007 a Early Case Conference was scheduled and on June 15,2007
all parties attended. On October 23, 2007 Plaintiff filed Plaintiff's and Counter-Defendant’s Case
Conference Report that was not signed by Susan Fallini's Counsel. |
. ___7.___That on or about October 31, 2007, Adams sent counsel for Fallini written discovery |
requests, including Requests for Admission, Requests for Production of Documents, and ‘Interrogatories.

,Counsel for Fallini did not respond.
8. That on or about April 7,2008 Adams filed a Motion for Partial Summary Judgment alleging

DO
~

I
(o

27

28

that on October 31, 2007 Fallini was served with written discovery requests, including Requests for
Admission, Reauests for Production of Documents, and Interrogatories. Again counsel for Fallini did not
respond. On July 30, 2008, the Court issued an Order Granting Adam’s Motion for Partial Summary
Judgment. Notice of Entry of Order was filed on August 15, 2008.

9. That on or about July 14, 2008 there was a hearing before the Honorable Robert W. Lane. |

MARVEL & KUMP
-Attorney at Law
217 Iddho Street
Elko, NV 89801 -2-
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13 Adam’s counsel, John P. Aldrich was present but Fallini's counsel was not present, the Court having entered
2 |l its Order Granting Plaintiff’s Motion for Partial Summary Judgment on July 29, 2008 containing fourteen
3 || separate findings of fact and the following Conclusions of Law:
- 4 1. Defendant Fallini had a duty to ensure that the subject cow was not in iLhe roadway
5 at the time of the incident described in the Complaint.
6 2. Defendant Fallini had a duty to follow the common practice of Nye County, Nevada
7 ranchers and to mark her cow with reflecting or lamination tags.
8 3. Defendant Fallini breached the duty of care to the decedent, as set forth in the
9 findings of Fact and Conclusions of Law.
10 4. As aresult of Defendant Fallini’s breach, the decedent, Michael David Adams, was
11 killed.
12 5. Defendant Fallini is ligble for the damages to which Plaintiffis entitled, in an amount.
13 to be determined at a later time. |
14 10.  On September 22, 2008, Adams filed 2 Motion to Reopen Discovery and for an Extension
15 | of Time to Complete Discovery for the purpose of retaining an expert and establishing an opinion as to
16 || decedent’s lost earning capacity.
17 | 11.  That on or about March 23,2009 Adams filed 2 Motion to compel Fallini’s Production of
18 || Documents. Plaintiff alleged that “to this date, Fallini has not produced any responses of any kind to
19 || Plaintiff’s written discovery requests.” Adams alleged that he had sent letters to Fallini's attorney that went
. _20 1l ynanswered and. made phone calls to Fallini's attorney that also went withoutretwen call. .},
21 12. .. That on or-about April 27, 2009 the Court heard Adams' Motion to Compel Defendant’s
22

Production of Documents. Fallini's attorney, Kuehn, attended the hearing and did not oppose Adams' motion

to compel and in fact agreed at the hearing it was warranted. Mr. Kuehn provided no explanation as to why

| he had failed to respond to all discovery requests.

13.  That onorabout May 18, 2009 Adams filed a Request for Trial Sefting and the QOrder to Set
Trial was filed May 20, 20009.
14.  That on or about June 16, 2009 Adams filed a Motion to Strike Defendant’s Answer and
Counterclaim.
MARVEL & KUMP
Attorney at Law
217 Idaho Street
Elko, NV 89801 -3-
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15.  That on or about July 13, 2009 Fallini's Counsel filed an Opposition to Adams' Motion to

Strike Defendant’s Answer and Counterclaim in favor of a monetary sanction against Defendant’s counsel.

[ B T T o o e e =
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Mr. Kuehn wrote: “The discovery non-compliance set out in plaintiff’s motion is absolutely not the fault

"of the party and the blame shouid be attributed to counsel in full.”

16.  The Court denied Plaintiff’s Motion to Strike Defendant’s Answer and Counterclaim by
Order dated July 17, 2009. The court sanctioned Mr. Kuehn $1,000.00, ordered discovery completed by
August 12, 2009 or the Court would grant Plaintiff’s Motion to Strike.

17.  That on or about August 31,2009 Adams filed an Ex Parte Motion for Order to Show Cause
Why Defendant Susan Fallini and Her Counsel Should Not Be Held In Contempt of Court. Plaintiff alleged
ﬁat “to date, Defendant has failed to comply with the order of this Honorable Court and respond to
Plaintiff’s discovery requests. Defendant’s counsel has paid the $1,750 in sanctions as ordered by the
Court.”

18.  ByOrderdated September 1,2009 the Court ordered Susan Fallini and her counsel to appear
September 28, 2009 at 9:00 a.m. Susan Fallini did not appear. J ohn P. Aldrich, Counsel for Plaintiff, and
M. Kuehn for Defendant appeared in chambers. The Court ordered that Defense counsel had until October
12,2009 to comply with the Court Order 4Granting'PlaintifPs counsel John P. Aldrich’s Motion to Compel
and if Defendant failed to do so the Court would strike defendant’s pleadings in their entirety and Defense
counsel would be held in contempt and fined $150 per-day until the information was provided.

19. Defense counsel, Mr. Kuehn, did not comply as ordered. On November 4, 2009 the Court struck

|| the Defendant’s answer and counterclaim and held defendant’s counsel, Mr. Kuehn,.in contempt. Notice_|- ...

of Entry of Order was filed on November 9, 2009. . - - -
20.  Default was filed on February 4, 2010; Notice of Entry of Default was filed February 11,
2010,

21.  Thatonorabout April 7,2010 Plaintiff's counsel John P. Aldrich filed an Ex Parte Motion

S

for Order to Show Canse Why Defendant Susan Fallini and Her Counsel Should Not Be Held In Contempt
of Court and Possible Sanctions be Imposed. Plaintiff's counsel John P. Aldrich suggested that the Court
refer this matter to the State Bar and that the Court impose stiff sanctions: $5,000 immediately and $500 per

day until Defendant complies and “if both Defendant and her counsel are not present in Court, Plaintiff will

MARVEL & KUMP
Attorney at Law
217 Iddho Street
Elko, NV 89801 4~
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1 réquést that the Court issue a bench warrant until Defendant complies.”

2 22.  ByOrderdated April 19,2010 the Court ordered Susan Fallini and her counsel to appear May

3 || 24,2010 at 9:00 a.m..

4 23.  That on May 24, 2010 Plaintiff's counsel John P. Aldrich and Thomas Gibson on behalf of

5 || Fallini appeared for hearing. As with the prior Orders, neither Fallini nor her counsel responded. Mr.

6 || Gibson indicated he had not seen the file and provided no valid excuse. Mr. Gibson made specific

7 || representations to the Court that “the client, Defendant Susan Fallini, was unaware of the status of this case.”

8 24.  On June 24,2010 Plaintiff filed an Application for Default Judgment against Fallini.

9 || On July 6, 2010, Defendant Fallini, through new counsel, filed a Motion for Leave to file a Motion for
10 || Reconsideration of prior orders. ‘A Hearing was held on July 19, 2010, wherein Defendani's Motion for
11 || Reconsideration was Denied. Further, Defendant Fallini was left in a position of default. Tﬁe Court entered
12 | its Order Aﬁer Hearing on August 12,2010 and awarded damages to Plaintiff and judgment was -entered |-
13 || therein.

14 " Defendant Kuelin
15 25.  Plaintiffs reallege and incorporate by reference all preceding paragraphs as though fully set
16 || forth berein. ' '
17 26. “The rule that attorney’s negligence may be imputed to his client and prevent the latter from
- 18 |i relying on that ground for opening or vacating a judgment does not necessarily prevail in the event of the -
19 || attorney’s abandonment or withdrawal from the case.” (114 ALR 279 (193 8); St. John Medical Center v.
_____._20 j| Brown, 125 P.3d.700 (OKLA 2005);.Yusem v. Butler, 683.50.2d 1170.(FLA. 1996); Myers v. All. West-| -
21 || Transport, 766 P. 2d 864-(MT 1988); Boeckmann v. Smith, 189 S.W. 2d 449 (MO 1945); Stiib v. Harrison,
22 | 96 P.2d 979 (CA. 1939).
23 27.  The Defense counsel, Mr. Kuehn’s action, providing ne notice to his client was one of wilful
24 | abandonment. _ o
25 28.' Defense counsel, Mr. Kuehn, secreted himself and his failure to act was a circumstance
26 || beyond the control of his client, Mrs. Fallini.
27 29.  Plaintiff's counsel John P. Aldrich took advantage of the defense attorney’s failures.
28 30.  Therecord alsoreflects that despitebéing ordered to produce his client, defense counsel, Mr.
M o aitom”
347 lagip Sest 5
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1'? Kuehn, refused, and neglected to do as a further act of abandonment.
2 31.  Mrs. Fallini was not aware that a single hearing was held or that there was even a single
3 || discovery request.
4 32.  Undertherare circumstances of this case, Mrs. Fallini should not be charged with the conduct
5 | of her counsel. This was a gross dereliction of duty and consequences should not have been directed to the
6 || innocent client. Mrs. Fallini was, in effect, not represented by counsel in the underlying proceedings.
7 v Defendant Aldrich '
8 33.  Plaintiffs reallege and incorporate by reference all preceding paragraphs as though fully Set
- 9 || forth herein.
10 34, Plaintiff's counsel John P. Aldrich misinformed the Court, of the specifics as set forth herein
11 || in Paragraph 9 verbatim, in clear violation of SCR 172, and NRCP 11."
12 3 .. 35.. A,I’:_la;intifﬂs counsel John P. Aldrich's pleadings and motions, as set forth herein
13 || in Paragraph 9 verbatim, to which the Court relied, contained allegations that were false, misleading, and/or
14 Il have no evidentiary support, in violation of Nevada law. | 7
15 36.  NRCP 11 provides that by presenting pleadings and Wriften motions and attorney s certifying
that to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under

the circumstances, the allegations and other factual contentions have ev1dent1ary support.
37. On or about October 31,2007, Plaintiff's-counsel John P. Aldrich sent Defense.counsel, Mr.

Kuehn written discovery requests, including Requests for Admission, Requests for Production of

Documents, and.Interrogatories. As expected, Mr. Kuehn did not  respond, and on-April 7, 2008 Plaintiff's..

counsel John P. Aldrich filed a Motion for Partial Summary Judgment alleging that Requests for Admissions
not being answered must be deemed admitted.

38.  The following alleged material facts are false,misleading; and have no evidentiary support,

but were deemed admitted by the Court for defense counsel 5._s_faj1ure to respond:

a. Fallini’s property is not loc

23 21

1’.1.
_,.
:i
’ILJ
8
M)
g
[¢:}

range” as it is defined in NRS 568.355;

MARVEL & KUMP
Attorney at Law
217 Idaho Street
Elko, NV 89801 -6-
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1 b. It is the common practice of Nye County, Nevada ranchers to mark their cattle with reflective or
2 || luminescent tags;’
3 39. There is no evidentiary support for the facts put forward by Plaintiff that Fallini’s property |
4 || is not located within an “open range” as it is defined in NRS 568.355 @d that itis the common practice of
5 || Nye County, Nevada ranchers to mark their cattle with reflective or luminescent tags. At all times herein,
6 || defendant Aldrich acted on behalf of his clients, defendants Tony and Judith Adams.
7 Defendant Iane
8 40.  Plaintiffs rea]legé and incorporate by reference all preceding paragraphs as though fully set
9 || forth herein. |
10 41. Whenever any dfﬁcer of the Court commits fraﬁd during a proceeding in the court, he/she
11 || is engaged in “fraud upon the court.” In Bulloch v, United States, 763 F.2d 1115, 1121 (10% Cir. 1985), the
12 || Court stated “Fraud upon the court is fraud which is. directed to.the judicial machinery itself and is not fraud |
13 || between the parties or fraudulent documents, false statements. or perjury. . . . Itvis where the court or a
14 || member is corrupted or influenced or influence is attempted or where the judge has not performed his
15 || judicial function - - - thus where the impartial function of the court have been directly corrufted.”
16 42. The Supreme Court has ruled and has reaffirmed the principle that “justice must satisfy the
17 || appearance of justice”, Levine v. United States, 362 U.S. 610, 80 S.Ct. 1038 (1960), citing Offutt v. United
- 18 || States, 348 U.S. 11, 14, 75 S.Ct. 11, 13 (1954). -
19 43. The court failed to foliow the law as to notice with respect to non-represented litigants.
20|l _____44. __Thecourtaccepted the statements made by plaintiffas true, knowing the statement to be false, |__._.
21 || in gfanting the. plaintiff's motion for summé.ry judgment.
22 45.  The Court relied on defendant’s alleged facts, false facts, that were deemed admitted for
23 || defense counsel’s failure to respond in grgnting Plaintiff’s Motion for Summary Judgment.
24 46.  The judge failed to perform his judicial functions in the underlying matter herein, and in so
25 |l failing violated The Nevada Code é; ,Tudicial' Conduct in the following particulars:
- 26
27
28 ! Also, When Defendant initially moved for the matter to be heard in Tonopah, Plaintiff misinformed the Court that

Defendant lived in “Armagosa Valley.”

MARVEL & KUMP
Attorney at Law
217 Idaho Street
Elko, NV 89801 -7~
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n, 1q a. Rule 2.5 Competence, Diligence, and Copperarion, in that Judge Lane failed to act
2 competently and diligently in the face of obvious dereliction of Attorney Kuehn,
3 b. Rule 2.6 Ensuring the Right to be Heard, When it became obvious that Attorney
4 Kuehn had abandoned his client, plaintiff Fallini, J udge Lane failed to employ the
5 resources available to him in suspending Kuehn from practice before him, and
6 notifying plaintiff;
7 c. Rule 2.16 Responding to Judicial and Lawyer Misconduct by failing to notify the |
8 appropriate authority regarding Kuehn's misconduct, dereliction, and abandonment
9 of plaintiffs.
10 47; All of the foregoing resulted in a miscarriage of justice, and the resultant void judgment
11 || against plaintiff.
12§ _— e L e Conclasions. .. ... ...
13 48.  Accordingly, a real, substantial, and justiciable controversy has arisen, and now exists
14 | between plaintiffs and defendants, which controversy is subject to resolution by this Court.
15 49.  Based onthe foregoing, plaintiffs are entitled to a declaration that the judgment against them,
16 as descﬁbed herein, is null, void, and of no effect.
174 WHEREFORE, Plaintiffs pray for a judgment as follows:
18 1. That the judgement against plaintiffin the total sum of $2,730,884.85, in the matter of Estate
19 of MICHAEL DAVID ADAMS, By and through his mother JUDITH ADAMS, Individually
200 _.and onbehalf of the Estate vs. SUSAN FALLINI, case number CV24539, Department 2, in-{ — -
21 .. the Fifth Judicial District Court of Nevada, is null, void, and of-no effect;
2214 . 2. For attorneys’ fees, costs, and disbursements incurred by Plaintiffs herein;
23l /411 | d
24 \/171 S
25 1111
26 //11
27
28
%ﬁ%#gﬁﬁ -8~
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i 3. For such additional and further relief as this Court deems just and proper.
2 AFFIRMATION
Pursuant to NRS 239B.030
3 . A . o ‘ _
Theundersigned does hereby affirm that the preceding document does not contain the social security
4
number of any person.
5 A
6 | y
7 DATED this 2 %ay of - January, 2011.
8
9
10 By,
{ /S
11 Jolin Chlson, Esq,
Bar Number 1672
12 | . 275 Hill Street, Suite 230. .
Reno, Nevada 89501
13 Telephone: (775) 323-2700
14 Jeff Kump, Esq.
Bar Number 5694
15 Marvel & Kump, Ltd.
217 Idaho St.
16 Elko, Nevada 89801
Telephone: (775) 777-1204
17 '
Attorneys for Plaintiffs
18 -
19
4.__._,=_2._O_, e e e o e T - ——— —— e e e e DAL L -
21
22
23
24 o
25
26
27
28
MARVEL & KUMP
Attorney at Law
217 Hdaho Street

Elko, NV 89801
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EXHIBIT 1.

SCHEDULE OF EXHIBITS
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August 12, 2010 Order

MARVEL & KUMP
Atforney at Law
217 Idaho Street
Elko, NV 89801
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' IN THE SUPREME COURT OF THE STATE OF NEVADA

lSUSANFALLINI, o ' | - o No. 56840 - F"-ED

Appellant,
vs. . ) - : :
ESTATE OF MICHAEL DAVID ADAMS, BY AND - o S FEB15 20"
THROUGH HIS MOTHER JUDITH ADAMS, < - .
INDIVIDUALLY AND ON BEHALF OF THE ESTATE, o g LT e
Respondent, eyll. Ao o

- DEPUTY CLERK

SETTLEMENT PROGRAM STATUS REPORT

A settlement conference was held in this matter on - 201
1 file the following report of the proceedmgs | |
-/ | Theparties have agreed to a settlement of this matter.
| /1" The parties were unable to agree to a settlement of this matter.

/ | The settlement conference is continued as follows:

Date: _ _ Time: o
Location; U p ag ' |
~thea Mm 2. AL SponEnaid SNST
/,/ Other 7"&*4\- 1.«.4_, “' , ’ 2 V.
.u L, ’ ! “’ O AL | -
Js Loy

oS e 7 :‘Q' Vil
' | | ' Settlementﬂdge a’ |

* The settlement judge shall file this report with the Supreme Court within 10 days
from the date of any settlement conference, See NRAP 16(e)( 3)

- ATD A T'l
A final status report is due within 180 aays from asaugnmem; date. See NRAT

16()(1). .
ases mvolvmg child custody, visitation, relocation or guardlanshlp, a final

Q‘ec EplaUsEe t is due within 120 days from the assignment date. See NRAP 16(f)(1).

FEB 1 Af s r
e

DEPUTY GLERK

OF FIUNG, THE CLERK’S OFFICE WILL MAIL THIS REPORT AND
CHMENTS TO ALL COUNSEL AND TO THE SETTLEMENT JUDGE.

/-§ ok
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Electronically Filed
Mar 10 2011 10:51 a.m
IN THE SUPREME COURT OF THE STATE dragizAbAindeman

OFFICE OF THE CLERK

* k% k%

SUSAN FALLINI,

: Supreme Court No.: 56840
. Appellant,

VS.

Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

: "Respondent.

CERTIFICATE

COMES NOW, appellant SUSAN FALLINI, by and through her counsel JOHN
OHLSON and JEFF KUMP, and hereby serQes notice upon this Court and the attorneys of record

in this case that no transcript is available and as such, no transcript is being requested pursuant to

1117

1117

1117

Docket 56840 Document 2011-07396
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16
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26
27
28

NRAPS.

AFFIRMATION

Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

Dated this 10th day of March, 2011.

" By: _/s/ John Ohison

John Ohlson, Esq.

Bar Number 1672

275 Hill Street, Suite 230
Reno, NV 89501
Telephone: (775) 323-2700
Facsimile: (775) 323-2705

Jeff Kump, Esq. .

Bar Number 5694

Marvel & Kump, Ltd.

Elko, Nevada 89801
Telephone: (775) 777-1204
Attorneys for Susan Fallini
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13
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15
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20
21
22
23
24
25
26
27

CERTIFICATE OF SERVICE

I hereby certify that I am an employee of JOHN OHLSON, and that on this date I

personally served a true copy of the foregoing CERTIFICATE, by the method indicated and

addressed to the following:

John P. Aldrich, Esq. _X_ ViaU.S. Mail
Aldrich Law Firm, Ltd. - Via Overnight Mail
1601 S. Rainbow Blvd., Ste. 160 Via Hand Delivery
Las Vegas, NV 89146 Via Facsimile

Via ECF

DATED this 10th day of March, 2011.

/s/ Robert M. May
Robert M. May

0359



INTHE
SUPREME COURT OF THE STATE OF NEVADA

ESTATE OF MICHAEL DAVID
ADAMS. BY AND THROUGH HIS | Supreme Court No.:
MOTHER JUDITH ADAMS o . .
INDIVIDUALLY AND ON BEHALF | District Court Case RI§Gtomeaty Filed
OF THE ESTATE, Sep 17 2014 02:11 p.m.

Tracie K. Lindeman
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John P. Aldrich, Esq. b

Nevada State Bar No. 6877
ALDRICH LAW FIRM, LTD. P Ay,
1601 S. Rainbow Blvd., Suite 160 B N (KR
Las Vegas, Nevada 89146 : L
(702) 853-5490 s DT g
Attorneys for Plaintiff LSy
'THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
' COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, by and | Case No.: CV24539
through his mother JUDITH ADAMS, Dept. No.: 2P
individually and on behalf of the Estate, .

Plaintiff,

V.

SUSAN FALLINL ; DOES I-X, and ROE

CORPORATIONS I-X, inclusive,
Defendants.
SUSAN FALLINI,
| Counterclaimant, .
VSs.

Estate of MICHAEL DAVID ADAMS, by and
through his mother JUDITH ADAMS,
individually and on behalf of the Estate

Counterdefendants.

Page 1 of 13

APPLICATION FOR DEFAULT JUDGMENT AGAINST DEFENDANT SUSAN FALLINI
Plaintiff JUDITH ADAMS, INDIVIDUALLY AND ON BEHALF OF THE ESTATE OF
MICHAEL DAVID ADAMS, by and through her attorney of record, John P. Aldrich, of Aldrich Law
Firm Ltd., hereby applies for an Ordér granting Default Judgment against the Defendant SUSAN

0204




FALLINL. The Application is based upon the attached memorandum of Points and Authorities, the -

223
DATED this_Z/ = day of June, 2010.

llattached exhibits, and any testimony the Court will accept at the hearing on this matter.

ALDRICH LAW FIRM, LTD.

el ltian

Jobid P. Aldrich, Esq.
ada Bar No.: 6877
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
(702) 853-5490
Attorney for Plaintiff

NOTICE OF MOTION

TO: Defendant Susan Fallini;

TO: Harold Kuehn, attorney for Defendant. |
PLEASE TAKE NOTICE that the undersigned will bring an Application for Default Judgment
for hearing before the above entitled Court on the _/ ﬁ%ay of ) \«M

of_7:00 _A-m. or as soon thereafter as counsel 'rnay be heard.

DATED this 2/ % day of June, 2010.

ALDRICH LAW FIRWM, LTD.

o P Llhie

, 2010, at the hour

John P. Aldrich, Esq.
evada Bar No.: 6877

1601 S. Rainbow Blvd., Suite 160

Las Vegas, Nevada §9146
(702) 853-5490
Attorney for Plaintiff
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MEMORANDUM OF POINTS AND AUTHORITY
I |
STATEMENT OF FACTS
The Subject Incident

Michael David Adams was born on May 10, 1972. He was the only child of thé marriage between
Judith and Tony Adams. Michael was an extremely loving child, and grew into-an extremely loving man.
Michael worked as staff geologist for Southern California Geotechnical Inc., making approximately
$45,000.00 per year plus benefits.

On July 7, 2005 around 9:00 p.m., Michael was lawfully driving his 1994 Jeep Wrangler on SR
375 highway in Nye County, Nevada. At that time and place, a Hereford cow suddenly appeared in
Michael’s travel lane, blocking his path. Although Michael was driving at a lawful rate of speed, it was
not possible for him to avoid colliding with the cow and he hit it head-on. Michael’s Jeep rolled over
and left the paved highway. Sadly, Michael died at the scene.

Defendant was the owner of the cow which was in Michael’s travel lane and caused his death.
The cow was many miles away from the owner’s ranch at the time of the incident. Further, the defendant
had taken no preéautions to keep the cow from the highway where the collision occurred, including

failing to put a florescent tag on the cow so it would be visible at night. As a direct and proximate result

of Defendant’s negligence, Michael was killed.
Procedural History

On or about November.29, 2006, Plaintiff filed a lawsuit in Clark County, Nevada. Defendant
SUSAN FALLINI was duly served with a copy of the Summons and Complaint on Mareh 1, 2007, and

an Answer and Counterclaim (seeking to recover the value of the cow) were filed on March 14, 2007.
The case was later transferred to Pahrump, Nye County, Nevada. |

On October 31,2007, Plaintiff submitted interrogatories to Fallini. 'fhose interrogatories were .
never answered. Adams also.submitted requests for admissions and its first set of requests for production
of documents on October 31, 2007. Pursuant to Requests for Admission that Defendant never answered, |

Defendant admitted the following:

Page 3 of 13
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10.

11.

12.

13.

14.

That Defendant’s property is not located within “open range.”

That Defendant is the owner of the cow that is mentioned in the Complaint on file herein.
That it is the common practice of Nye County ranchers to mark their cattle with reflective
or luminescent tags.

That the subject cow was not marked with a reflective ‘or luminescent tag.

That the subject cow crossed a fence to arrive at the location of the subject accident
described in the Complaint on file herein. |
That Defendant’s cattle have previously been involved in incidents with motor vehicles
on the roadway.

That Defendant does not track the location of her cattle while they are grazing away from
Defendant’s property.

That Defendant does not remove her cattle from the roadway when notified that the cattle
are in a roadway. |

That the subject cow was not visible at night.

That Defendant was aware that the subject cow was not visible at night prior to the -
incident that is the subject of the Complaint on file herein.

That the subject cow was in the roadway of SR 375 at the time of the incident that is the

subject of the Complaint on file herein.

That the subject cow’s presence in the roadway of SR 375 was the cause of the motor

vehicle accident that is the subject of the Complaint on file herein.

That Defendant did not know the location of the subject cow at the time of the incident
that is the subject of the Complaint on file herein.

That the presence of a reflective or luminescent tag on the subject cow would have made
the subject cow visible at the time of the incident that is the subject of the Complaint on

file herein.

A second set of requests for produétion of documents were submitted to Fallini on July 2, 2008,

requestine information as to Fallini's insurance policies and/or carriers that ma rovide coverage for
(=3

Page 4 of 13
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lldamages that occurred as a result of the incident

Defendant Fallini never responded to any of these requests. T'o date, Defendant Fallini has not
produced any responses of any kind to Plaintiff’s written discovery requests. Despite an extension
requested by Plaintiff and granted by the Court, the discovery period has lapsed without any responses
being provided by Defendant. |

On or about April 7, 2008 (and again on May 14, 2008 with a Certificate of Service), Plaintiff

[Ifiled a Motion for Partial Summary Judgment. Defendant did not oppose that motion and the Court

granted that Motion on July 30, 2008. Notice of entry of the Order Granting Plaintiff’s Motion for
Summary Judgment was served on Defendant on August 15, 2008.

Plaintiff attempted to amicably resolve the discovery dispute and obtain a copy of Defendant’s

, applicable insurance policies, but to no avail. On February 24,2009, Plaintiffsent letters to Defendant’s

counsel seeking responses to the discovery. ‘
Plaintiff’s counsel, Mr. Aldrich, has attempted to discuss this discoilery issue with Defendant’s -
counsel, Mr. Kuehn, as well. On or about March 6, 2009, Plaintiff’s counsel contacted the office of

Defendant’s counsel. Mr. Aldrich was informed that Mr. Kuehn was not available. Mr. Aldrich left a

|lmessage with Mr. Aldrich’s phone number and asked that Mr. Kuehn return the call. No return call ever

came.

On March 18, 2009, Mr. Aldrich again contacted the office of Mr. Kuehn. Mr. Aldrich was
informed that Mr. Kuehn was not .available. Mr. Aldrich lefta message with Mr. Aldrich’s phone number
and asked that Mr. Kuehn return thé call. No return call ever came.

On March 23, 2009 — nearly nine months after propounding the discovery and more than a year
ago — Plaintiff filed a Motion to Compel Defendant’s Production of Documents, including information
fegarding any insurance policies that may provide coverage for fhe incident as contemplated in The
Plaintiff's second request for documents. This motion was heard on April 27,2009. The Defendant’s
attorney, Mr. Kuehn, attended the hearing. Mr. Kuehn did not oppose the motion to compel and agreed |
at the hearing it was warranted. Mr. Kuehn provided no explanation as to why Defendant failed to

respond to all discovery requests. Mr. Kuehn agreed sanctions were warranted, however, he disputed the

Page 5 of 13
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ldiscovery requests. On August 31,2009, Plaintiff brought an Ex Parte Motion for Order to Show Cause

amount of sanctions. This Honofable Court granted the Motion to Compel and awarded John Aldrich,
Esq., $750.00 in sanctions for having to bring the motion. A Notice of Entry of Order on the order
granting the motion to compel was entered on May 18,2009. It was served by mail on Defendant on May
14, 2009. Defendant nevér complied with the Order.

On June 16,2009, Plaintiff filed a Motion to Strike Defendant’s Answer and Counterclaim due
to Defendants complete failure to comply with discovery requests and this Court’s Order. The .
Defendant’s counsel again attended the hearing and again provided.no explanation as to why Defendant
failed to respond to all discovery requests, but stated Defendant would comply with discovery requests.
This Honorable Court denied Plaintiff’s Motion to Strike based on Defendant’s counsel’s promises to
comply. This Honorable Court did, however, order Defendant to comply with the Order granting
Plaintiff’s Motfon to -Compel and to respond to Plaintiff’s discovery requests by Jilly 12, 2009 or
Defendant’s Answer and Counterclaim would be stricken. The Court also ordered Defendant to pay a
$1,000 sanction.

Defendant still did not comply with the Court’s Order and failed to respond to Plaintiff’s

Why Defendant Susan Fallini and Her Counsel Should Not be Held in Contempt. The Court issued an -
Order on Plaintiff’s Order to Show Cause:'> dated October 8, 2009, that Susan Fallini must produce all
documents responsive to Plaintiffs discovery requests by October 12,2009. The Court further ordered
that if Defendant did not supply the requésted information by October 12, 2009, Defendant’s counsel
would be held in contempt of court.and would be fined $150.00 a day, beginning October 13, 2009.
Fur.ther this Court ordered that if the requested information was not provided by October 12, 2009, the
Court would strike Defendant’s pleadings in their entirety.

On N ovembef 6, 2009, an order was entered Striking Defendant’s pleadings. Because
Defendant’s Answer has been stricken, all the allegations of the Complaint are deemed to be true.

To date, Defendant still has failed to comply with the orders of this Honorable Court and respond
to Plaintiff’s discovery requests. However, Mr. Kuehn’s partner, Thomas Gibson, Esq., has notified

Plaintiff’s counsel by phone and by letter that there is no insurance available. Despite providing this

Page 6 of 13
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linformation, Defendant still has not technically complied with the Court’s Order. As of the date of this

Application, Defendant and/or her counsel owes more than $35,000 for not complying with this Court’s
Orders. |

On November 4, 2009, the Court entered its Findings of Fact, Conclusions of Law and Order
étriking Defendant’s Answer and Countercléim and directing the Court Clerk to enter Default against
Defendant Susan Fallini. On February 4, 2010, the Clerk of the Court entered Default against
Defendant. | |

Despite repeated requests, Defendant continued to fail and refuse to provide insurance
information, or a response that Defendant had no insurance. Consequently, Plaintiff was again forced
to bring yet another Ex Parte Motion for Order to Show Cause Why Defendaﬁt and Her Counsel Should
Not Be Held in Contempt. The Order to Show Caﬁse‘was granted, and another contempt hearing was
held on May 24, 2010. Neither Defendant nor her counsel, Harry Kuehn, appeared at the hearing.
However, Thomas Gibson, Esq., the law partner to Mr. Kuehh, appeared at the hearing. Following
argument by counsel, the Court made substantial findings of fact and conclusions of law. The Court also
held Mr. Kuehn in contempt yet again held Defendant and her counsel in contempt of court and
sanctioned them an additional $5,000.00. Further, the Court again ordered Defendant to vprovide the
information that had beenordered on several prior occasions, and imposed a $500.00 per day sanction,
beginning June 1, 2010, if Defendant did not respond as ordered.

Defendant has not responded to the discovery, but Mr. Gibson has advised Plaintiff s counsel that
Defendant has no insurance that is applicable to this case. Plaintiff’s counsel has requested something
in writing, signed by the Defendant, to that effebt, but has not received anything to date.

/1]
/11
/]
/1]
/]
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IL
LEGAL ANALYSIS

Pursuant to NRCP 55, the Court should enter a default judgment against Defendant. Further, NRS

41.085 provides for the recovery of various types of damages by both the estate and heirs.

NRS 41.085 Heirs and personal representatives may maintain
action.

1. As used in this section, “heir” means a person who, under the
laws of this State, would be entitled to succeed to the separate property
of the decedent if the decedent had died intestate. The term does not
include a person who is deemed to be a killer of the decedent pursuant
to chapter 41B of NRS, and such a person shall be deemed to have
predeceased the decedent as set forth in NRS 41B.330.

2. When the death of any person, whether or not a minor, is caused

by the wrongful act or neglect of another, the heirs of the decedent and

the personal representatives .of the decedent may each maintain an
action for damages against the person who caused the death, or if the
wrongdoer is dead, against the wrongdoer’s personal representatives,
whether the wrongdoer died before or after the death of the person
injured by the wrongdoer. If any other person is responsible for the
wrongful act or neglect, or if the wrongdoer is employed by another

person who is responsible for the wrongdoer’s conduct, the action may

be maintained against that other person, or if the other person is dead,
against the other person’s personal representatives.

3. An action brought by the heirs of a decedent pursuant to
subsection 2 and the cause of action of that decedent brought or
maintained by the decedent’s personal representatives which arose out
of the same wrongful act or neglect may be joined. '

4. The heirs may prove their respective damages in the action
brought pursuant to subsection 2 and the court or jury may-award each
person pecuniary damages for the person’s grief or sorrow, loss of
probable support, companionship, society, comfortand consortium, and
damages for pain, suffering or disfigurement of the decedent. The
proceeds of any judgment for damages awarded under this subsection
are not liable for any debt of the decedent. :

5. The damages recoverable by the personal representatives of a
decedent on behalf of the decedent’s estate include:

(a) Any special daméges, such as medical expenses, which the
decedent incurred or sustained before the decedent’s death, and funeral
expenses; and

(b) Any penalties, including, but not limited to, exemplary or

punitive damages, that the decedent would have recovered if the
decedent had lived,

Page 8 of 13
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but do not include damages for pain, suffering or disfigurement of the
decedent. The proceeds of any judgment for damages awarded under

this subsection are liable for the debts of the decedent unless exempted
by law.-
NRS 41.085. ,
Plaintiff seeks the following damages:

Grief and Sorrow, Loss of Probable Support, Companionship, Society, Comfort and Consortium

Michael’s parents, Judith and Tony Adams, have written letters to try and give the Court an idea |
of how Michael’s loss has affected their lives. Michael was an exceptional son and person. Plaintiff
respectfully IefCIS the Court tovthe statements of Judith and Tony Adams, attached hereto as Exhibits 1
and 2. Mr. and Mrs. Adams will also be present at the prove-up hearing, should the Court determine one
is needed. Needless to say, fhe loss of Ms. Adams’ only son cannot be compensated by monetary
remuneration because he was priceless td her. Nevertheless, Judith Adams requests $2,500,000.00 for
grief and sorrow, and loss of probable support, companionship, society, comfort and consortium.

Lost Earnings

| Michael was 33 years old when he died. He was making approxiniately $45,000 per year, plus
benefits, at the time of his death. Plaintiff retained Dr. Terrence Clauretie to opine regarding Michael’s
lost earnings. Dr. Clauretie opined that Michael would have earned at least $1,640,696.00 during his
lifetime if he had not been killed by Defendant’s cow. (Plaintiff’s Expert Witness Designation, attached
hereto as Exhibit 3.)

Hedonic Damages

In addition, because of Michael’s death, there has been a substantial loss of support to which Ms.

Adams and/or Michael’s estate is entitled, including hedonic damages. Hedonic damages have been

specifically recognized by the Nevada Sﬁpreme Court. In Banks v. Sunrise Hospital, 120 Nev.822, 102
P.3d 52 (2004), the Nevada Supreme Court noted thatv“monetary remedies awarded to compensate
injured persons for their noneconomic loss of life's pleasures or the loss of enjoyment of life.” Id.
Quoting the Supreme Court of South Carolina, the Court explained how hedonic damages are different

from damages for pain and suffering:

Page 9 of 13
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An award for pain and suffering compensates the injured person for the
physical discomfort and the emotional response to the sensation of pain
caused by the injury itself. Separate damages are given for mental anguish

where the evidence shows, for example, that the injured person suffered
- shock, fright, emotional upset, and/or humiliation as the result of the
defendant's negligence.

On the other hand, damages for "loss of enjoyment of life" compensate for
the limitations, resulting from the defendant's negligence, on the injured
person's ability to participate in and derive pleasure from the normal
activities of daily life, or for the individual's inability to pursue his talents,
recreational interests, hobbies, or avocations.

Id. (quoting Boan v. Blackwell, 541 S.E.2d 242, 244 (S.C. 2001)).

Michael has been deprived of so much life. As his parents have noted, he will not have the
opportunity to marry br experience the joys that come with that sacred institution. Michael will never
have the opportunity to father children—no witnessing his child’s first words, no kindergarten graduaﬁon,
ho coaching little league. Finally, while some.might consider elderly parents a burden, it is clear that
Michael would have viewed his parents’ aging as an 0pportunity to tenderly give back to his parents some .‘
of the love they had shown him during his short life. ‘Michael will not be able to participate in so many |
of the things that really matter in life.

Hedonic damages are difficult to measure because somany of the things listed above are priceless; |
i.e., they are nearly impossible to value in monetary terms. Although expert witness testimony regarding
hedonic damages is permifted, see Banks, expert testimony is not necessary. Despite the fact that expert
testimony is not necessary, the Banks court discussed the expert witness in that case, and those comments -
are instructive here.

The expert in Banks examined the value of hedonic damages using two methods — the “survey
method” and the “wage-risk method.” Id. Using these methods, the expert opined that the tangible value
of a person’s life is somewhere between $2.5 million on the low end, $8.7 million on average, and

literally priceless (i.e., impossible to value) on the high end. Id. Noting that the defendant had appealed

|lthe district court’s decision to allow the expert to testify at trial, the Nevada Supreme Court held that the

expert testimony was proper. Id.

/17
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The expert in Banks was analyzing the life of a 52-year-old man who was left in a vegetative state
following surgéry. In this case, Michael was 33 years old at the time of his death. Clearly, Michael was
a wonderful human being who would have enjoyed a fulfilling life with deep relationships.
Unfortunately, due to the Defendant’s negligence, none of that can ever come to be. Consequently,
Plaintiff requests $5,000,000.00 in hedonic damages.

Funeral and Other Related. Expenses

Plaintiff incurred the following additional expenses following Michael’s death:
Cremation expenses (Exhibit4) $2,153.14
Additional expenses (see Memo of Costs)  §3,035.71
I
CONCLUSION
Based on the evidence set forth above, and to be presented at the prove-up hearing, the Plaintiff
is entitled to Default Judgment as follows:
On the Cause of Action alleged in the Complaint, for an award of damages against Defendant
Susan Fallini as follow: | |
/1]
/1]
111
/11
111
111
/1]
/1]
/1]
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Grief, sorrow, loss of support, etc. $2,500,000.00

Lost earnings $1,640,696.00
Hedonic damages | $5,000,000.00
Attorney fees reasonably incurred $50,000.00
Sanctions already levied against Defendant $35,000.00+
Funeral and other related expenses $5.188.85
TOTAL JUDGMENT SOUGHT $9.230,884.85

For suéh further relief as this Court deems appropriate.
Plaintiff so moves thls Honorable Court.
Respectfully submitted this Z/ day of June, 2010.
- ALDRICH LAW FIRM, LTD.

hn P.-Aldrich, Esq.

evada Bar No.: 6877
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 '
(702).853-5490 :
Attorney for Plaintiff

! Plaintiff will provide the exact amount at the time of the prove-up hearing. Plaintiff expects
the actual amount due will exceed $35,000.00.
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CERTIFICATE OF SERVICE
S
I HEREBY CERTIFY that on the:?7 | /%ay of June, 2010, I mailed a copy of the

APPLICATION FOR DEFAULT JUDGMENT, in a sealed envelope, to the following and that postage

was fully paid thereon:

Harold Kuehn, Esq. = .

Gibson, & Kuehn :

1601 E. Basin Avenue, Suite 101
Pahrump, NV 89060

Attorney for Defendant/Counterclaimant

Katherine M. Barker, Esq.

Law Office of Katherine M. Barker
701 Bridger Ave, Ste. 500 -

Las Vegas, NV 89101

Attorney for Counterdefendant
Estate of Michael David Adams

2/&4 ﬂW/(% e é//ﬂ ELJ ‘

~ An employee of Aldrich Igw Firm, Ltd.
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Judith H Adams
6152 Rosemary Dr
Cypress CA 90830
04/089/2010

1
'

1t is hard to Iput into words the relationship that | had with Michael. He was my

- only child and we were very close. He was warm, funny, smart and loving.
When he no longer lived at home he called almost every day and ended each
call with “...love you...” He visited frequently and never left without a kiss
goodbye. Not a day goes by that { don't think about hitm and even now, almost
five years after his death it is hard to talk about him with crying. | don't think a
mother could have asked for a more wonderful son.

No one can i'magine what it is like to lose and only child. Never to see that child
again, never to see him happily married, never to know the joy of grandchildren,
for | know that Mike loved children and wanted to have them one day. He had
even chosen' some favorite names. No can know how difficult it is to answer the
question “...do you have any children?” Not only was Michael my only child he
was my mothet's only grandchild. Mike was very close to her and although she
lived in Arizona Mike called her frequently, visited often and never forgot to send
cards on her birthday and Mothers Day. At the time he died she was 87 years
old and in frail health so | made the decision not to tell her. | was gratefu! that
she had failin'g vision due to macular degeneration and could not see the pain on
my face or the tears in my husbands eyes when she asked about Mike. Since
we visited almost every two months | went through this agony for a long time.
Each time [ would have to invent some new reason for Mike's failure to call or
write. This distress was only alleviated when her memory began to fade in 2008.

Thankfully she went to her death last year without having to suffer the knowledge
of our loss, | '

Beside the emotional strain | have suffered losing Mike there is a physical pain
as well. It can be described as stress cardiomyopathy. It feels as though there is
a hand clutching your heart and slowly squeezing it.

In thinking about my mother | know that having a child to help her as she grew
older was a great comfort and | realize that twill not have this help and support in
the future. This has necessitated making choices and decisions now knowing

that I may be all alone at some time in the years ahead. All the friends in the
world are not a substitute for family.

Mike provided |emmtional support when his Dad suffered a heart attack in 1992,
He came home from San Diego and was at my side in the hospital. This allowed
us to take turn§ sitting by my husband's bedside. During this time Mike patiently

read the newspaper out loud whether Tony was conscious or not,
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The number of ways that Mike helped us would be too many to count. If there
were chores that were too physically difficult for my husband or 1|Mike was there.
Since Mike had a cell phone long before | did he patiently showed me how to use
all the features. If we went out of fown Mike took care of the hoube made sure
the plants were watered and that everything was safe.

Itwould be aimast impossible to state how my life-has changed since his death. |
can say that my outlook is so different. [n the past when | was sh9ppin_g or
traveling | might wani to buy something with the thought that this could be
something that [ could pass along to Mike or grandchildren. Now | stop and think -
what possible use would | have for this item as it represents sorneéhing someone
will just toss out in‘the end. Itis even difficult at times to be around friends and
hear them talk about their childrer and grandchildren. :

As difficult as Mike's death was for me the effect on my husband was even more
profound. For many months after his death | tried 1o be exception lly careful not
to talk about Mike too much and be mindful not to Cry in his presengcs, Fora long
time | grieved in solitude. It was $0 exiremely hard to see the pain|on my
husbands face and | tried to alleviate this by telling him that Mike would be 50
Upset to see us in such sorrow, My husband and | have the same doctor and
each time | visit the doctor he would ask me how Tony is doing singe he has
seen the physical and emotional changes that have affected him. To give you
just one example: about three years ago the doctor suggested that Tony have a
defibrillatar implant due to his heart condition. Tony vehemently refused each
time the doctor talked to him, | know that the reason for his refusaljis that his will
and desire o live seriously diminished after Mike died. it was only after suffering
a toronary arrest last November that he agreed 1o the implant. Eve{n how when |
know that he has been thinking about Mike he asks me “...why did | call the
paramedics...”

. - ) |
I can say these things since | know that Mike and his Dad had a very close and
loving relationship. When Mike went away to college in 1990 my hu‘fsband was
disconsolate. Fortunately Mike was only 100 miles from home and was home
aften. If they both had cell phones at that time they would have talkéd
constantly. When Mike joined the Marine Reserves in 1991 the knowledge that
We would not see or talk to Mike for the 12 weeks of basic training was almost
too much for him to endure. Mike did write as frequently as he could and | wrote
to him every day. _

TV L0:T7 QEM
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To help you understand why we feel this way about Mike is not onlly because he
was our child but it is but it about the person he was. | invite you fo go to Mike's
website www.michaeldavidadams.net and read the remarks from his friends,
Mike was loved not only by his family but by all those whose ives he touched.
When we held a celebration of Mike’s life several weeks after his death the staff
at Mike's favorite local restaurant one that he went to when ever he-was home
had a plague made in honor of their favarite patron. To this day it hangs on the
restaurant wall. . Each year on his birthday a large crowd gathers to celebrate.
On the website you see reference to the annual chili cook off. Thid was an event
that he convinced his friends to enter and in his memory they still articipate in
each year. You will also see that two of his vety best friends named their first

child Michael. To this day there are stil many stories that friends take to share
with me. ‘ '

| realize that if you check his website you will note that Mike had an older half
brother. The love and bond the two shared was remarkable. Altholigh there is a
15 year difference in their ages they always very close. lnteresﬁnglP/ Mike's
friends became his brother's friends and his brothers friends became Mike's, |
could not even begin to describe how Tony Jr. has dealt with the loss, To this
day it is impossible not to ory when we talk about Mike. | don't want to minimize
the relfationship that my stepson and ! have nor the relationship that|he has with
his Dad. It is just that the relationship that we all had with Mike was on g whole
different level. And although my stepson says that he will be there for me [ know
that he has his own life and family. And although | know that he also loves his
Dad and me it still can not replace the loss of our Michael, '

Ivd 80:T¢ QHA
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Anthony W Adams
6152 Rosemary Dr
Cypress CA 90630
-04/08/2010 '

You would Have to be a father and lose a son to know the grief ang depression
you feel. Mike was my son but he was also my best friend. He would call ten
times during|a Laker game to discuss what the team was doing wrong or cajl Just
to discuss an article he had read which he thought might be of interest to me.

Our-discuasifn would range on so fnany different subjects as Mike had a lot of
different inte ,J i i

things that g B

invention was sure to be in his collection. | can not uge my IPhone withoyt
thinking how fruch he would have loved it '

It's strange th t everything | look at S&ems 10 remind me of Mike, whether it's the

barbeque whqzre he enjoyed caoking or the bird house that | caught him putting

up for my birthday. Mike liked to surprise me with the simpie things. On our last

Fathers Day we had dinner together at g restaurant where Mike's friend was the o
manager and of course the setvice was excellent. Yes, Mike had many friends i
and not holiday goes by that one of them does not cal]. ' o

Itis had to see 4 young family with children and know that you wor't be seeing
any grandchiidren. All the items that | saved fo pass on to Mike and all the toys
that he held onjto tg Pass on o his children have jogt their value and have no

- Meaning to mel Some day | hope to be able to walk irito his room without tears
in my eyes but | don’t see that happening any time soon,

They say that tine heals all wounds but whoever said that did not lose a son jike
Mike.
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DOW

John P. Aldrlch

Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD
3654 N. Rancho Drive

Las Vegas, Nevada 89130
(702) 853-5490

Attorneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA
COUNTY OF NYE
Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH . Case No.: CV24539
ADAMS, 1nd1v1dua11y and on behalf of the Dept.: . 2P
Estate,
Plaintiffs,

V8.
SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,
' Counterclaimant,
vS. | |

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH

. ADAMS, 1nd1v1dua11y and on behalf of the
‘Estate,

Counterdefendants.

PLAINTIFE’S DESIGNATION OF EXPERT WITNESSES
TO: SUSAN FALLINI, Defendant/Counterclaimant;

TO: HAROLD KUEHN, ESQ., attorney for Defendant/Counterclaimant; .
TO: KATHERINEM.BARKER,ESQ., attorney for Counterdefendant, Est}ate‘of Michael David
' Adams

COMES NOW Plaintiff Estate of Michael David Adams, by and through his mother, Judith
Adams, by and through her attorney, John P. Aldrich, Esq., of ALDRICH LAW FIRM, LTD., his

attorney of record, and hereby submits his initial Designation of Expert Witnesses pursuant to NRCP
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.»Report of the Trustees of OASDI (for future growth in earning capacity); Interest rates on United

Documents
Exhibit | Description
1 Report prepared by Terrence M. Clauretie, Ph.D., CPA, dated December 22, 2008, :
regarding his findings after reviewing employment records. (16 pages) 1
2 | Dr. Clauretie’s CV (6 pages) ‘
3 . Dr. Clauretie’s Trial & Deposition Testimony List (9 pages)
4 Dr. Clauretie’s Fee Schedule (1 page)
2. The following individuals are anticipated to testify as Plaintiff’s experts at

26(b)(5) as follows:

Expert Witness:

1. Terrence M. Clauretie, Ph.D., C.P.A.
3741 Lyle Lane
Las Vegas, NV 89120.
Dr. Clauretie is 2 professor of finance at the University of Nevada, Las Vegas. Using the

Wage and employment data from his employer, Southern California Geotechnical: 2003 to 2005; .

Standard worklife tables for persons in the technical and related support occupations; 2008 Annual

States Treasury securities (to discount future losses to present value); and fringe benefit rates
published by the United States Department of Labor, Dr. Clauretie estimated the lifetime earnings
of Mr. Michael Adams subsequent to his death in July, 2005. Dr. Clauretie’s report of his findings
is attached as Exhibit “1”.

Dr. Clauretie’s CV is attached as Exhibit “2”. Exhibits “3” and “4” .contain Dr. Clauretie’s

list of testimony and depositions and his fee schedule.

the trial of this matter, 1'égard'1ng their involvement in Plaintiff’s accident. Said individuals are
expected to testify as to the injuries Plaintiff Michael David Adams sustained in the subject incident;
the diagnosis and prognosis; and as to the authenticity and genuineness of their medical records and
billings, as well as to the reasonableness of the medical charges incurred herein:

a. Nevada Highway Patrol
Trooper M. Scott Simon, #6399, Primary Investigator

Page 2 of 4
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Expert Witness Designation for proper purposes.

alter these designations for purposes of identifying rebuttal and/or impeachment witnesses.

s
/17
s

Trooper Guy Davis, #6485, Assisting Officer
Trooper Bill West, #6648, Assisting Officer

b. Nye County Sheriff’s Department
Deputy Duane Downing, Deputy Coroner

This witness is also expected to testify as to the cause of Mr. Adams’ death, his
injuries, and the time of his death.

c. Gunters Funeral Home
Dean Glasford

d. Pro Towing
Marshall Davis

Plaintiff expressly reserves the right to utilize any and all witnesses identified in Defendant’s

Plaintiff expressly reserves the right to supplement, augment, modify, reduce, or otherwise

DATED this Z@jday of Decernber, 2008.
| ALDRICH LAW FIRM, LTD.

ohn P. Aldrich
Nevada State Bar No. 6877
3654 N. Rancho Drive
Las Vegas, Nevada 89130
(702) 853-5490 '

(702) 853-5491 (fax)
Attorneys for Plaintiff Judith Adams
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CERTIFICATE OF MAILING
I hcrcby certify that on this =2 /c{ay of December, 2008, service of the foregoing

PLAINTIFF’S DESIGNATION OF EXPERT WITNESS was made this date by depositing a true

and correct copy of the same for mailing in Las Vegas, Nevada, addressed to:

‘Harold Kuehn, Esg.

Gibson, & Kuehn

1601 E. Basin Avenue, #101
Pahrump, NV 89060

|| Attorney for Defendant/Counterclaimant
Susan F allini

Katherine M. Barker, Esq.
Barker Law Office

701 Bridger Ave, Ste. 500

Las Vegas NV 89101

Attorney for Counterdefendant
Estate of Michael David Adams

2 él\-@\/ //u\c /{ N D

/A%n empl/oyec of ALDRICH LAW FIRM, LTD.
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REPORT ON THE LIFETIME EARNINGS OF
MR. MICHAEL ADAMS
TERRENCE M. CLAURETIE
DECEMBER 22, 2008
ASSIGNMENT

I have been asked by Mr. John Aldrich to estimate the lifetime earnings of Mr. Michael

Adams subsequent to his death in July, 2005.

MATERIALS RELIED UPON

For this pﬁrpose I have relied upon the following.

1. Wage and employment data from his employer, Southern California Geotechnical:

2003 to 2005.

2. Standard worklife tables for persons in the technical and related support occupations
3. 2008 Annual Report of the Trustees of OASDI (for future growth in earning capacity)’
4, Interest rates on United States Treasury securities (to discount future losses to present

value,

5. Fringe benefit rates published by the United States Department of Lab or.
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CALCULATION OF LIFETIME EARNINGS

Table one shows the calculation in this case. At the time of his death Mr. Adams was
earning $45,000 annually and had the typical fringe benefits (23% By United States
Department of Labor estimates)‘. The lifetime earnings begin in the month of his death
and continue for his worklife expectancy, age 60.62. The growth in earnings is assumed
to be 3.7% annually based on information from item # 3 above. The discount rate is four

per cent annually based on item number 4. The present value of the lifetime eamnings is

$1,640,696.

COMPENSATION

I charge $350 per hour for non-testimony work and $450 for all testimony. I have

allocated two hours to this report and have attached an invoice.

ATTACHMENTS
In addition to materiais reiied upon I have attached:
1. Current CV

2. Testimony history
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3. Invoice.
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CONFIDENTIAL EMPLOYEE SUMMARY

——

eteuhni

name.

Michael D. Adams do.b.: 1872-05-10

sex: M

s.8. number:

545-53-7622 citizen: yes

hire date:

2003-07-16

address:

SE0-MarnaBr#52- 2577

S B i Bevp. &= C

Seal Beach, CA 90740

telephone:

(562) 673-4935

license: CA #A4031957

marital:

Single spouse:

in emergency notify:

other dep.:
Anthony Adams (father) '

address:

6152 Rosemary Dr.

Cypress, CA 90630

telephone:

(714) 82B-6997

group insurance:

Eligible 09-16-03

profit sharing:

Elig. 1/1/2005

other:

STATUS

DATE

POSITION

FROM TO

PAYRATE

AMOUNT

2003-07-16

20%- -1

Staff Geologist

$38,000

2p4-07-18

250 & b

U por

L~C-p5

4

G5

DECERSED - LHE ACC/DENT 75

Updated 7/17/03
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Qualified Retirement Plan
APPLICATION FOR DISTRIBUTION From A Qualified Retirement Plan

Please read the important information and instructions on the following pages.

B GENERAL INFORMATION ]

Name of Plan & thorn (ol Benia  Ceckechnial . ]hc\ ReMretont Ui APl n
Plap Number p ODO 5"(0 6 |
Name of Employer SC \UCH/\_Q/RV\ (\/3\ \ { GJ 2N l[( Gﬁ@&le\ N ICM
adaress 12400 N Hancoek  Se (0]
v Anahnerin swe (U 7 A28DF

Name of Participant ﬁM ’\6\6‘ \D H\d[\ m 6 Datermeh D%//O/’i" 2
Vested % Hours Worked During Plan Year _ mt # 5%6“ S5 (_02_1

Clomplete the jfollowing secrion for the individual requesting the payout.
Name PVN‘T\’\O\/\ oW AN U\/\ W <
Home Address k_[)\ C)SJ . }QO%&\"\/\Q\ P\,VJ‘ DP\ :

City C'/k/ s o state _ (AT zp_ 0> C

Social Security No 5\3 7—"\ ‘:) LH OD D Telephone # ' '

| DISTRIBUTION REASON |
-] Normal Retirsment Age ‘ [ Disability Death [] Termination of Employment [ Plan Termination

[ Hardship [JLoan Disbursement (If permitied by plan) [JOother  Date of Event

[ _, METHOD OF PAYMENT |

Mngle Sum Cash Payment - Amount : m I Shares

[] installment Payments, Ji the follawmg manner: D Monthly [[JQuarterly [] Semxannually ] Annually [] Other

. Commencement Date Amount
O Required Minimum 'Disu‘i.bution - Amount - : ‘For Tax Year
Is your spouse more than 10 years younger than you, and is he or she your sole beneficiary for the entire calendar year?

T ves [] No

1f yes, the joint life expectanoy of you and your spouse, recalculated, will be used. If no, the Uniform Lifetime Table will be used to
calculate the Required Minimum Distribution.

[ Qualified Joint and Survivar Annuity (If permitied by Plan, Additional documentation required; contact your plan administrator)

[T Direct Rollover of Eligible Rollover Distribution to: (Check one) [ JIRA []403(a) Plan [J457(b) Plan
{See the instructions on the jollowing page.) - [JQualified Plan [1403(b) Plan ‘
Specify new plan or complete and attach the Direct Rollover Request form:
] Other: ‘
Specify investment(s) to be liquidated (or other special instructions):
ACCOUNT DISTRIBUTED (For use with 401 () plans oniy.) |
[J Employee 401 (k) Contributions: , 4 Entire Account s '
] Matching Contribution: : E Entire Account s
[_] Employer Profit Sharing Conrribution: - [£] Entire Account s
[J other : & Entire Account s
%IKG (1/2004) D001 BISYS Refirement Services ) Page tof4 QP-33/052S-0504 (05/04) 04/0468
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Performance Review

Employee Name ml\f»& MEW\F Title S—W'CF 6@L06\ﬁ,

Reason for Review %\3\\\2«5’\’ 27 S\N\'PK/{N £ — Date 'L 3] ”Og—
Reviewed by N VS
/ » ’
Current Salary $ LH e per \]k\/ New Salary $A§L(/ per \IL\/ effective_z'(ﬂ_’og—__

The purpose of this evaluation is to achieve the following:

+ Evaluate: Review the employee's recent performance relatlve to goals set during the prevxous review and
relative to the employer's expectations.

¢ Communicate: The supervisor and employee communicate openly and honestly about the employee’s
performance.

» Set Goals: The employee and supervisor establish mutually agreed upon goals for the employee’s future
progress and development.

1. Position Objectives and Responsibilities: S'T'P(\"F: (8 Lobist

2. Rewew of Goals and/ or Objectives Established at Previous Review:

A Goal__ W\PZAVE — ISUBG) [0 48 | AL DESWPT\MS
Resuit: -mw Pt LM RTves CRIN N ApE h\wnm v ‘I’H’bs

B. Goal_ (\eT Wnwe O%L AV 12ED
Resuit:_ N BEDS AT -

C. Goal: NWRE (NDEPENDANT V\JWJ\(—f& %Hmbm —(C eCle Mpir—QwnN Wik
Result;  SFlLC ANEEDS  (YNMTPEN £ menty

D. Goali_ AN 0FsWs ©iCes N BE\E( o
Result; lWYP—‘ZQ\}\N(w l._“VOQIS NOT S€en ) Be A PRIBUEM.

E. Goal;

Resujt:
F. Goal:
Result;
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2-50.5Small wcoup Employee Application

Blue Cross Dental Net and Blue Cross Dental SelectHMO, and all medical ~ Small Group Services
products except Blue Cross Basic PPO, Blue Cross Saver PPO and Blue Cross of California
Advantage PPO offered by Biue Cross of California. Blue Cross PPO and PO.Box 9062

FFS Dental, Blue Crass Basic PPO, Blue Cross Saver PPO, Advantage PPQ, Oxnard. CA 93031-9062
Life and AD&D products offered by BC Life & Health Insurance Company. - !

www.bjuecrossca.com

INSTRUCTIONS

1. You, the employee, must complete this application. You are solely responsible for its
accuracy and completeness. '

2. All questions must be answered in full or the application may be returned to you resulting

in a delay in processing. _ Group No.
3. Type or print clearly using blue or black ink. 2,.%,0,9,5,4%
BB COVERAGE - Please verify with your emp'loyer which plans are available,
A. MEDICAL COVERAGE SELECTION - Check only one Medical Plan:
O Basic PPO 1 PPO $40 Copay [ Premier PPO $20 Copay [0 High Deductible EPO
0 Saver PPO [ PPO $30 Copay O Premier PPO $10 Copay O Saver HMO
.0 Advantage PPO $25 Copay O HMO 100%

If selecting an HMO, you must select a Primary Medical Group (PMG) or an Independent Practice Association (IPA).
If you.are selecting an IPA, please select a Primary Care Physician for each enrolling family member and list them by number
below in Section 3A.

 HMO plan PMG or IPA Medical Office Nu mber: L 1 [ | Are you currently a patient of this facility? OYes [ No

B. DENTAL COVERAGE SELECTION - (If group has elected Dental Coverage) ~ Check only one Dental Plan:

O High Option PPO* B Dental Net - You must select a Dental Office No. 0 e |%};j ;| % |§|
[ Standard Option PPO* O Blue Cross Dental SelectHMO - You must select a Dental Office No, _ Dental Office No.
[ Basic Option PPO*

* Fee-for-service dental coverage is substituted if the member is outside of PPO dental service area,
C. OPTIONAL DEPENDENT LIFE INSURANCE (Available only if offered by employer,)

DYes ONo , _ _
D. SUPPLEMENTAL LIFE INSURANCE (Available only if offered by employer,)

OYes No Amount: T $15,000 1 $25,000 ‘0350000 00 $100,000

EX EMPLOYEE INFORMATION - Must be completed by employee.

CI New group enroliment B New hire . ] COBRA COBRA/Cal-COBRA Effective Date;
O Family-addition O Change of coverage 0 Cal-COBRA* : o L l J I
[ Late enroliment O Other S » , J ' |
*Cal-COBRA applicants must submit first month's premium.
Last Name ' First Name ML Marital Status Social Security No.
N M 0N |BSingle OMarried |5 4S5 | BTk 22
Home Address (PO. Box not acceptable unless rural P.O. Box) Apt No.| # o{ %ependents Spouse's Social Security No.
360 Murine D, *S2 _ |Souse® O I I
City ' | State | ZIP Code Home Phone No.
Hire Date (MM/DD/YY) | Employer Name v Occupation/Job Title O Part time | ¥ ofviglloulzs Worked
: : ] o ; per Wee
So u..kr\'\e,f " Q-—;\'\gﬂ\f“wﬁa- C\c-\'to\'\n;-.‘.‘ S\'NQ‘Q’ Cr\r .\ag'xs" m Full time
Business Phone No.  |Salary (Required) DI Houlr'l Life Insurance Beneficiary - Last Name, First, M.]. Relationship
eek :
(WM )33 1523\ Monthly | B Yo By LI P
‘Language Choice (Optional) Ethnic Origin (Optional)

B English [ Spanish [ Chinese [ Korean | X Caucasian I Black/African American I Hispanic [ Chinese [T Korean- {1 Native American [] Other

*Spouse includes domestic partner ONLY if your employer has elected that coverage. Ifcoverage is available, domestic partner enrollment
requires submission of a signed and notarized Domestic Partner Affidavit or, if applicable, a copy of a valid Declaration of Domestic
Partnership filed with and stamped by the Secretary of State of California.,

MR

’ CASMEEAPP2-50 10/2002
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Life and Worklife
Expectancies

" Hugh Richards, M.S.

Jon R. Abele, Esq.

""‘mﬁ"" e
’ %«Jﬁ:ﬁm T e R D T R z e e . -
AN I ot G335 o _:m'*i‘s:-'— ettt o W L e e, et -

I6_,j® Lawyers & Judges
Pubhshlng Company, Inc.
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Life and Worklife Expectancies

Table 11: Worklife expectancies by occupation and sex, all races, conventional model, 1990, continued

Technicians and Related Support Occupations

Males Fernales
Some  College Grad Some College Grad
Age Al * <HS HS  College Degree Degree All * <HS HS College Degree Degree
18 39.8 333 38.2 39.1 41.4 43.8 34,5 26.1 32.8 34.9 35.6 383
19 39.2 32.8 38.5 38.6 40.7 43.0 339 255 32.2 343 34.8 375
20 38.6 32.2 . 377 38.0 40.1 42.3 33.2 250 31.4 33.6 34.1 36.8
21 37.9 31.6 37.0 37.3 394 41.6 325 244 30.7 329 334 36.0
22 37.2 309 36.2 36.6 387 40.9 3.7 . 238 29.9 - 3241 32.5 35.2
23 36.4 30.2 353 35.8 37.9 40.1 30.8 23.2 29.1 31.3 31.7 34.5
24 35.6 29.4 34.5 35.1 37.0 394 301 22.6 28.3 30.6 30.8 337 .
25 34.8 28.6 33.6 34.2 36.1 386 29.3 22.0 27.5 29.7 30.0 329
26 339 27.9 328 334 353 37.8 28.5 214 26.8 28.9 291 321
27 331 271 318 325 344 37.0 21.7 208 26.0° 28.1 28.3 31.2
28 32.2 26.3 31.0 31.6 335 36.2 26.9 203 25.2 27.3 27.4 304
29 . 31.3 - 256 30.1 307 327 354 26.1 19.7 24.5 26.4 28,6 29.6
30 304, 24.8 29.2 29.8 31.8 345 25.3 19.1 237 25.6 25.7 288
N 29.4 . 241 28.3 289 308 33.6 24.4 185 23.0 24.8 24.9 27.8
32 785. 233 27.4 27.9 289 327 23.7 179 22.2 24.0 24.1 27.1
33 27.6 22.6 26.5 271 29.0 31.7 22.9 174 21.5 23.2 233 263
34 26.7 21.8 256 26.2 281 30.8 221 16.8 20.7 22.4 22:5 254
35 25.8 21.0 247 253 271 29.9 21.3 162 19.9 21.6 21.6 24.6
36 24.9 20.2 23.9 24.4 26,2 289 20.5 15.6 19.2 20.8 208 23.7
37 24.0 194 23.0 235° 25.3 28.0 19.7 15.0 18.4 20.0 20.0 29
38 1231 186 221 22.6 24.4 271 18.9 14.4 177 191 19.2 22.0
39 22.2 17.9 - 21.2 21.6 23.5 26.1 18.0 13.8 16.9 18.3 18.4 21.2
40 -21.3 171 203 20.7 22.6 25.2 17.3 133 16.1 17.5 17.6 203
41 20.4 163 194 19.8 21.6 24.3 16.5 12.6 153 16.7 16.8 19.5
42 19.4 15.5 18.5 18.9 20.7 234 15.6 12.0 145 15.9 "16.0 18.6
43 18.6 14.7 17.6 18.0 19.8 224 14.8 14 13.7 15.0 15.2 17.8
44 17.6 13.9 16.7 171 18.9 21.5 13.9 107 13.0 4.2 14.4 16.9
45 16.7 13.1 15.9 16.2 18.0 20.6 131 101 122 13.4 13.5 16.0
46 15.7 124 15.0 15.3 17.0 19.7 12.2 9.5 114 12.5 12.7 15.2
47 14.8 11.6 14.1 14.4 16.1 18.8 1.4 89 10.6 1.7 1.8 143
48 13.8 109 13.2 13.5 15.2 17.9 10.5 83 9.9 10.9 11.0 134
49 13.0 10.1 12.3 12.6 14.3 “17.0 9.8 77 9.1 10.0 - 10.2 126
50 121 9.4 11.4 1.7 13.4 16.1 8.9 7.4 8.4 9.2 9.4 AW
51 1.2 8.7 10.6 10.8 12.5 15.2 8.2 6.5 7.7 8.4 8.6 10.9
52 10.2 7.9 9.7 9.9 11.6 14.3 7.4 6.0 7.0 7.6 7.8 10.1
53 9.3 7.2 8.9 9.0 10.7 134 6.7 54 63 6.9 7.0 9.3
54 8.5 6.5 8.1 8.2 9.8 125 6.0 4.8 5.7 6.1 6.3 8.5
55 7.6 5.8 7.3 7.4 89 1.7 5.3 43 5.1 5.5 5.6 7.7
" 56 6.8 5.2 6.5 6.5 8.1 10.8 4.7 37 45 4.8 5.0 7.0
57 6.0 4.5 57 5.8 © 73 9.9 4.1 3.2 4.0 4.2 44 6.4
58 5.3 3.9 5.0 5.0 6.5 9.2 3.6 2.7 35 3.7 3.8 5.8
59 4.6 34 4.3 4.4 57 8.4 3.7 2.3 3.0 3.2 33 5.2
60 4.0 29 3.7 37 5.0 7.6 2.7 2.0 26 2.8 2.9 47
61 3.3 24 3.1 3.2 4.4 6.9 23 1.6 2.2 2.4 2.5 4.1
62 2.9 2.0 2.6 2.7 3.8 6.3 1.9 1.3 1.9 2.0 2.1 3.6
63 2.4 1.7 2.2 2.2 33 5.6 1.6 1.1 1.6 1.7 1.8 3.2
64 2.0 1.4 ;] 1.9 2.8 5.1 1.3 0.9 13. 1.5 1.5 2.8
65 1.7 1.2 1.5 1.5 2.4 4.5 1.1 0.8 1.1 1.2 1.2 2.5
66 1.5 1.0 1.3 1.3 2.1 4.0 0.9 0.6 09 1.0 1.0 2.2
67 1.2 0.8 i1 11 1.7 3.6 0.8 0.5 0.7 0.9 0.8 - 1.9
68 1.0 0.7 09 0.9 1.5 32 0.6 0.4 0.6 0.7 0.7 1.7
69 0.9 0.6 0.8 08 1.2 2.8 0.5 0.4 0.5 .06 0.6 1.5
70 0.7 0.5 0.7 0.7 1.0 2.5 0.5 0.3 0.4 0.5 0.5 1.3

* Weighted averages by education. Sources: see Chapter 12.
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2008 OASDI Trustees Report

C. ASSUMPTIONS ABOUT THE FUTURE

Future income and expenditures of the OASI and DI Trust Funds will depend on many factors, including the size and
characteristics of the population receiving benefits, the level of monthly benefit amounts, the size of the workforce, and
the level of workers’ earnings. These factors will depend in turn on future birth rates, death rates, immigration, marriage
and divorce rates, retirement-age patterns, disability incidence and termination rates, employment rates, product1v1ty
gains, wage increases, inflation, and many other demographic, economic, and program-specific factors.

The intermediate demographic and economic assumptions shown in table [1.C1, designated as alternative I, reflect the
Trustees’ best estimates of future experience, and therefore most of the figures in this overview depict only the outcomes
under the intermediate assumptions. Any projection of the future is, of course, uncertain. For this reason, alternatives I
(low cost) and III (high cost) are included to provide a range of possible future experience. The assumptions for these two
alternatives are also shown in table [1.C1, and their implications are highlighted in a separate section on the uncertainty of
the projections.

Assumptions are reexamined each year in light of recent experience and new information. This annual review helps to
- ensure that the assumptions provide the Trustees’ best estimate of future possibilities.

Table II.C1.—Ultimatel Values of Key Demographic and Economic Assumptions
for the Long-Range (75-year) Pro; ection Period

Ultimate assumptions . Intermediate Low Cost High Cost
Total fertility rate- {children per woman) ) . 2.0 © 23 17
) Average annual percentage reduction in totaluéée sex-adjusted death rates from 2032 to- A T .
2082 . 73 32 . 1.21
Average annual net immigration 4(in thousands) over thg_period 20()8-_82 v . ’ _ ‘ 1,070 : 1,3""1'5 790
Annual percentage change in: : ) _ - ] i .
Prohictivity (tolal US, economy) . R S i . e
Average wage in covered emplovment : _ o . ‘ 39 - 3.4 44
Consumer Price Index (CPI) : v ) o ) . 238 . 1.8 3.8
Real-wage differential (pexcent) ' ) o . o L 16 6
Unemployment rate (percent) ‘ v 5.5 ' 4.5 6.5
Annual trust fund real interest rate (percent) ‘ ) o v 2.9 3.6 2.1

1 Ultimate values are assumed to be reached within 25 yeas. See chapter ¥ for details, including historical values and projected values prior to reaching the ultimate.
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Daily Treasury Yield Curve Rates
’ Daily Treasury Yield

, o , - ve Rates
Get_e-mail updates when this information changes. -C—“f"—e—a—gs _
Daily Treasury Bill
Rates

) ; Daily Treasury
Historical Data Long-Term Rates

:4af® This data is also available in XML format by clicking on the XML icon Daily Treasury Real

Yield Curve Rates

December 2008 Daily Treasury Real .
Date 1mo 3mo 6mo 1yr 2yr 3yr Syr Tyr 10yr 20yr 30yr Long-Term Rales

12/01/08 009 0.07 044 081 090 1.16 171 213 272 351 322
12/02/08 004 006 042 077 090 112 165 208 268 347 3.18
12/03/08  0.02 0.02 035 070 0.87 1.07 160 203 267 345 3.17
12/04/08 001 0.02 026 061 082 102 151 193 255 335 306
12/05/08 002 0.02 023 054 083 1,19 1.67 209 267 341 3.11
12/08/08  0.01 0.03 028 0.53 097 127 176 217 277 3.45 316
12/09/08 - 0.04 0.03 025 049 084 115 1.61 203 267 335 3.06
12/10/08  0.00 0.00 021 049 086 121 162 205 269 339 309
12/11/08 000 001 022 051 079 111 155 199 284 3.35 3.07
1242/08 003 0.02 021 050 078 105 155 1.98 260 3.36 3.07
12/15/08 000 0.03 0.28 050 075 1.02 150 1.92 253 329 298
12/16/08  0.05 0.04 023 045 065 088 1.34 177 237 316 286
12/17/08 003 0.05 019 045 073 098 1.35 170 220 301 266
12/18/08  0.03 0.00 0.15 043 068 092 126 159 208 286 253
1219/08 000 0.02 014 044 074 102 135 166 213 289 255

* 30-year Treasury constant maturity series was discontinued on February 18, 2002 and
reintroduced on February 9, 2006. From February 18, 2002 to February 8, 2008,

Treasury published alternatives to a 30-year rate. See Long-Term Average Rate for
more information.

Treasury discontinued the 20-year constant maturity series at the.end of calendar year
1986 and reinstated that series on-October 1, 1993. As a result, there are no 20-year
rates available for the time period January 1, 1987 through September 30, 1993,

Treasury Yield Curve Rates. These rates are commonly referred to as "Constant
Maturity Treasury” rates, or CMTs. Yields are interpolated by the Treasury from the daily
yield curve. This curve, which relates the yield on a security to its time to maturity is
based on the closing market bid yields on actively traded Treasury securities in the over-
the-counter market. These market yields are calculated from composites of quotations
obtained by the Federal Reserve Bank of New York. The yield values are read from the
yield curve at fixed maturities, currently 1, 3 and 8 months and 1, 2, 3, 5, 7, 10, 20, and
. 30 years. This method provides a yield for a 10 year maturity, for example, even if no
outstanding security has exactly 10 years remaining to maturity. ’

Treasury Yield Curve Methodology. The Treasury yield curve is estimated daily using a
cubic spline model. Inputs to the model are primarily bid-side yields for on-the-run
Treasury securities. See our Treasury Yield Curve Methodology page for details.
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Negative Yields and Nominal Constant Maturity Treasury Series Rates (CMTs). Current
financial market conditions, in conjunction with extraordinary low levels of interest rates,
have resulted in negative yields for some Treasury securities trading in the secondary
market. Negative yields for Treasury securities most often reflect highly technical factors
in Treasury markets related to the cash and repurchase agreement markets, and are at
times unrelated to the time value of money.

For more information regarding these statistics contact the Office of Debt Management
by email at debt.management@do.treas.gov. :

For other Public Debt information contact (202) 504-3550.

E@This document was generated from the XML data using the XSL transformation. Click on the
XSL icon to view the XSL file.
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United States _ é
W Department . )
of Labor ,

Bureau of Labor Statistics - Washington, D.C. 20212
Technical Contact: (202) 691-6199 NCSinfo@bls.gov USDL: 08-0788
Media Contact: (202) 691-5902 , For Release: 10:00 AM EDT

Internet Address;  http:/www.bls.gov/ect Wednesday, June 11, 2008

EMPLOYER COSTS FOR EMPLOYEE COMPENSATION—MARCH 2008

Employer costs for employee compensation averaged $28.46 per hour worked in March 2008, the U.S.
Department of Labor’s Bureau of Labor Statistics reported today. Wages and salaries, which averaged $19.83,
accounted for 69.7 percent of these costs, while benefits, which averaged $8.63, accounted for the remaining
30.3 percent. (See table 1.) Employer Costs for Employee Compensation, based on the National Compensation
Survey, measures employer costs for wages, salaries, and employee benefits for nonfarm private and state and
local government workers.

- Costs for legally required benefits, including Social Securlty, Medicare, unemployment insurance, and -
workers’ compensation, averaged $2.24 per hour (7.9 percent of total compensation). Employer costs for life,
. health, and disability insurance benefits averaged $2.40 (8.4 percent); paid leave benefits (vacations, holidays,
‘sick leave, and other leave) averaged $2.00 (7.0 percent), and retirement and savings ‘benefits averaged $1.26

(4.4 percent) per hour worked.

Health benefit costs in private industry

The average cost for health benefits was $1.92 per hour worked in private industry (7.2 percent of total
compensation) in March 2008. In March 2003, employer costs for health benefits averaged $1.41, or 6.3
percent of total compensation.

- Among occupational groups, employer costs for health benefits ranged from 90 cents per hour and 6.8
percent of total compensation for service workers to $2.77 and 5.8 percent of total compensation for
management, professional, and related occupations. Among other occupational categories, employer costs for
health benefits averaged $1.67 (7.9 percent) for sales and office occupations, lower than $2.30 (7.6 percent) for
natural resources, construction, and maintenance occupations, and $2.21 (9.6 percent) for production,
tlanspoﬁatlon and material moving occupations. (See table 5.) :

Employer costs for health benefits were significantly higher for union workers, averaging $3.95 per hour
(10.9 percent), than for nonunion workers, averaging $1.68 (6.5 percent). (See table 5.)

NOTE

Effective with the December 2008 release, series for metropolitan and nomnetropolltan areas 1n table 7 will
be discontinued.
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In goods-producing industries, health benefit costs were higher, $2.68 per hour (8.5 percent of total
compensation), than in service-providing industries, $1.73 per hour (6.8 percent of total compensation). (See
table 6.)

Within goods-producing industries, health insurance costs were $2.91 per hour (9.3 percent of total
compensation) for manufacturing workers, greater than the cost for construction workers (32.09 and 6.9 percent
of compensation.) Service-providing industries varied greatly in costs, ranging from 61 cents in leisure and
hospitality (5.2 percent), to $2.60 in the financial activities industry (7.3 percent) and $2.90 in the information
industry (7.4 percent). (See table 6.) _

Among the four regions, costs for health benefits ranged from $1.65 per hour in the South to $2.12 in'the
Northeast. Health care costs were $2.06 in the Midwest and §1.99 in the West. The proportion of total
compensation represented by health benefits was 6.9 percent in the West, South and Northeast, and 7.9 percent
in the Midwest. Within census divisions, hourly health benefit costs ranged from $1.56 in the West South

~ Central division, to $2.17 in the Middle Atlantic and East North Central divisions. (See table 7.)

Health benefit costs increased, both in average hourly dollar amount and as a proportion of total
compensation, with establishment size. Establishments with fewer than 50 workers averaged $1.26 (5.8
percent), those with 50-99 workers averaged §1.64 (7.0 percent), those with 100-499 employees averaged $2.12

" (7.9 percent), and those with 500 or more employees averaged $3.01 (8.0 percent). (See table 8.)

Private industry

In March 2008, private industry employer compensation costs averaged $26.76 per hour worked. Wages
and salaries averaged $18.91 per hour (70.6 percent), while benefits averaged $7.86 (29.4 percent). Employer
costs for paid leave averaged $1.80 per hour worked (6.7 percent), supplemental pay averaged 80 cents (3.0
percent), insurance benefits averaged $2.06 (7.7 percent), retirement and savings averaged 96 cents (3.6
percent), and legally required benefits $2.24 (8.4 percent) per-hour worked. (See table 5.)

Employer costs for health benefits varied by industry, occupation, bargaining status, region and
establishment size. These differences reflect in part, varying incidence of benefit coverage among these groups.
The National Compensation Survey also produces comprehensive data on the percentage of workers with access
to and that participate in various employer provided benefit plans. For more information, see the BLS internet
site http://www bls.gov/ncs/ebs/home.htm.

Note

The Employer Costs for Employee Compensation news release for June 2008 is scheduled for
Wednesday, September 10, 2008, at 10:00 AM (EDT).
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Relative importance of employer costs for
employee compensation, March 2008

Compensation Civilian |State and iocal| Private
component workers | government industry
Wages & salaries 69.7% 65.9% 70.6%
Benefits 30.3 . 34.1 29.4
Paid leave 7.0 8.2 6.7
Supplemental pay 2.6 0.9 3.0
Insurance 8.4 11.4 7.7
Health benefits 7.9 11.0 7.2
Retirement & savings 4.4 7.6 36
Defined benefit 27 6.7 1.6
Defined contribution 1.8 0.8 2.0
Legally required 7.8 6.0 8.4

Employer costs per hour worked for health benefits and total benefits, by various categories, March
2008 ' ‘

B Health benefits [ Benefits excluding health

Civilian workers

Staté &local government

Private industry

Goods-produbing _
Service-providing

Management, professional & related

Sales & office

Service

Natural resources, construction, & maintenance
Production, transportation, & material moving

Northeast
South
Midwest
West

Union
Non-union

1-99 employees
100-499 empioyees
500+ employees

$0 $2 b 3 $8 $10 $12 $14
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EXHIBIT 2
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