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Rule 1.1 of the Nevada Rules of Professional Conduct provides as follows:

A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.

Rule 2.15 of the Nevada Code of Judicial Conduct provides in relevant part as

follows:

... (B) A judge having knowledge that a lawyer has committed a
violation of the Nevada Rules of Professional Conduct that raises a
“substantial question regarding the lawyer’s honesty, trustworthiness,
or fitness as a lawyer in other respects shall inform the appropriate
authority. . . (D) A judge who receives information indicating a
substantial likelihood that a lawyer has committed a violation of the
Nevada Rules of Professional Conduct shall take appropriate action.

Kuehn’s utter failure to provide competent representation and be honmest with

Fallini not only brought this unjust result upon Fallini, but the District Court, despite its

obvious knowledge of Kuehn’s misconduct (shown by the numerous and hefty fines
imposed on Kuehn) failed to notify the appropriate authority or Fallini, and instead enter
decisions based entirely on his failures, and not on sound factual premises. The District
Court had a duty to report Kuehn to the State Bar for his gross and-obvious dereliction of |
duty, and should have required Kuehn to at least bring his client to one or more of the
hearings ‘where her rights were being foreclosed upon (See court minutes in. Case
Summary, th Appx. 11, 240-244). Kuehn subverted the admiriistration of justice and the

court allowed this subversion to continue in violation of numerous rules of professional

- conduct and the code of judicial conduct.” If this case does not represent the “manifest

injustice” of which the Supreme Court speaks, then manifest injusﬁce does not exist.

Because the Orders that Fallini moved the court to reconsider were clearly

erroneous and leaving them in place perpetuated a manifest injustice, the District Court
erred in denying Fallini’s Motion for Reconsideration.

2 Code of Judicial Conduct Canon 1: A judge shall uphold and promote the indépendence, integrity, and impartiality
of the judiciary and shall avoid impropriety and the appearance of impropriety.
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II. THE DISTRICT COURT ERRED WHEN IT DISMISSED THE JﬁRY
- TRIAL AND DETERMINED DAMAGES

This matter was set for a jury trial when the Distri(':t‘Co'ui't vacated that jmry“trial
setting and determining damages. from the bench (See Jt. Appx. I, 221-224, and Order
After Hearing, Jt. Appx. II, 222-225) Atticle 1, Section 3 of the Nevada Constjtuﬁon

provides:

‘Trial by jury; waiver in civil cases. The right of trial by Jury shall be

secured to all and remain inviolate forever; but a Jury trial may. be waived

by the parties in all civil cases in the manner to be prescribed by law; and in

civil cases, if three fourths of the Jurors agree upon a verdict 1t shall stand

and have the same force and effect as a verdict by the whole Jury, Provided,

the Legislature by a law passed by a two thirds vote of all the members

clected to each branch thereof  may require a unanimous verdict

notwithstanding this Provision.

The unconstitutional denial of a jury trial must be,re:\"fersed unless the error was
harmless. United States v. California Mobile Home Management Park Co., 107 F.3d
1374, 1377 (9" Cir. 1997). The right to jury trial includes having a jury determine all
issues of fact. Molodyh v. Truck Insurance Exchange, 744 P.2d 992, 304 Or. 290, 297-298
(1987). “The amount of damages *** from the beginning of trial by jury, was a “fact’ to|
be found by the jurors.” Lakin v. Senco Products, Inc., 987 P.2d 463, 470, 329 Or 62,
Quoting Charles T. McCormick, Handbook on the Law of Damages 24 (1935). |

This matter was set to be tried by a jury. Jt. Appx. I, 220-223. Factual

determinations remained as to damages, even though the Court struck the Defendant's

“answer and entered default (See Opposition to Application for Default Jt. Appx. II, 130-

132). The Court's determination of damages from the bench, after Striking the jury trial,
violated Defendaﬁt's right to a jury trial secured by the above cited section of the Nevada
Constitution. The Damages awarded by the District Court in total exceeded 2.7 million
dollars, making the error Very.harmful to.Fallin,i (See Order After Hea.ring, Jt. Appx. ’II;
222-225). Thus, this Court must reverse the District Court’s decision.”

/111 | |
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II. THE DISTRICT COURT ERRED WHEN IT AWARDED

- EXCESSIVE DAMAGES WIHTOUT LEGAL BASIS

Damages were awarded in this case without a legal basis, and were excessive. The
Due Process Clause of the Fourteenth Amendment prohibits a State from imposing-a
“grossly excessive” punishment on a tortfeasor. ZXO Production Corp. v. Alliance
Resources Corp., 509 U. S. 443, 454 (1993). Nevada Pattern Civil Jury Instruction No.:

Nev. JI 10.13 explains that damages are determined to make a Plaintiff whole, and

compensate for loss, and provides as follows:

The heir’s loss of probable support, companionship, society, comfort and
consortium. In determining that loss, you may consider the financial support, if

any, which the heir would have received from the deceased except for his death,

and the right to receive support, if any, which the heir has lost by reason of his
death.

“[The right of one person to receive support from another is not destroyed by
the fact that the former does not need the support, nor by the fact that the latter has
not provided it.] ' '

You may also consider:

The age of the deceased and of the heir;

The health of the deceased and of the heir; -

The respective life expectancies of the deceased and of the heir;

Whether the deceased was kindly, affectionate or otherwise;

The disposition of the deceased to contribute financially to support the

heir; _

The earning capacity of the deceased;

His habits of industry and thrift; and

. Any other facts shown by the evidence indicating what benefits the heir
might reasonably have been expected to receive from the deceased had

he lived. ' :

bl A

o0 N o

With respect to life expectancies, you will only be concerned with the
shorter of the two, that of the heir whose damages you are evaluating or that
of the decedent, as one can derive a benefit from the life of another only so
long as both are alive.

A calculation of damages should only be upheld if there is competent evidence to| -

-18 -
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~Appellant should have prevailed. The District Court committed reversible error when it

sustain- it. Cornea v. Wilcox, 898 P.2d 1379, 1386 (Utah 1995) ciﬁng Rees v.
Intermountain Health Care,v Inc., 808 P.2d 1069, 1072 (Utah 1991); Penrqd v. Carter, 737
P.2d 199, 200 (Utah 1987). In this matter, there was no showing that Plaintiff's suffered
any economic loss from the death of their son. Only the estate damages related to funeral
expenses were shown constituting compensable damage (See Order After Hearing, Jt.
Appx. 11, 222-225). |

CONCLUSIOIN

This cataclysnﬂc, train wreck of a case was occasioned by the blatant malpractice
of Appellant Fallini’s first lawyer, compounded by Adam’s attorney’s miSconduct, which|
caused the éntry of partial summary judgment, the Striking of Appellant's answer,land the
entry of default. But for the attorney misconduct and allowance by the District Court, |

denied Failini’s Motion for Reconsideration, vacated the jury trial and awarded excessive| ..
damages to Adams.

Now Appellant faces a huge ($2.7 rhillion) damages award. This court should
reverse the District Court’s decision and remand the case directing the lower Court to
reconsider its earlier orders and allow Appellant her defense.

CERTIFICATE OF COMPLIANCE
T hereby certify that I have read this appellate brief, and to the best of my

knowledge, information, and belief if is not frivolous or interposed for any improper
purpose. I further certify that this brief complies with all applicable '.Nevada Rules of]
Appellate Procedure, including the requirement of N.R.A.P. 28(¢), wh_ich requires that )
every assertion in the briefs regarding matters in the record be supported by a reference to ‘
the page of the transcript or appendix where the matter relied on is to be -found. I}
understand that I may be subject to sanctions in the event that the accompanying brief is
1111

s
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not in conformity with the requirements of the Nevada Rules of Appellate Procedure.

~ AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

Dated this ﬁ day of May, 2011.

2715 Hhill Street, Suite 230
Rer0, Nevada 89501
(775) 323-2700

Jeff Kump, Esg.

Bar Number 5694
MARVEL & KUMP, LTD.
217 Idaho Street

Elko, Nevada 89801

(775) 777-1204
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_personally served a true copy of fhe foregoing APPELLANT’S OPENING BRIEF, by the

“John P. Aldrich, Esq.

1601 S. Rainbow Blvd., Ste. 160 Via Hand Delivery
‘Las Vegas, NV 89146 ‘Via Facsimile
Via ECF

CERTIFICATE OF SERVICE

I hereby certify that I am an employee of JOHN OHLSON, aﬁd that on this-date I

method indicated and addressed to the following:

X_ ViaU.S. Mail
Aldrich Law Firm, Ltd. Via Overnight Mail

l

DATED this 2] day of May, 2011.

A

Robert M. Ma‘y :
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Electrenically Filed
Jun 0% 2011 01:58 p.m

IN THE SUPREME COURT OF THE STATE OF 8¢4p A-indeman
Clerk of Supreme Courf

OFFICE OF THE CLERK i
% % k% % I]
|
SUSAN FALLINI, ,
Supreme Court No.: 56840
Appellant,
VvSs. | : |
Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

Respondent.

AMENDED CERTIFICATE OF SERVICE !

.I'
I hereby certify that I am an employee of JOHN OHLSON, and ttfxrat on June 1, 2011

personally served a true copy of APPELLANT’S OPENING BRIEF, by iithe method indicated

and addressed to the following; '

i
i
i
L

/1111
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John P. Aldrich, Esq. Via U.S. Mail ;‘
Aldrich Law Firm, Ltd. X _ Via Overnight Mail (FedEx)
1601 S. Rainbow Blvd., Ste. 160 Via Hand Delivery |
Las Vegas, NV 89146 Via Facsimile !
: Via ECF
|
AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding documentjdoes not contain the
i .
social security number of any person. ;
DATED this 7th day of June, 2011. |
| (s/ Robert M. May '
Robert M. May ]
]
|
|
1
ii
1
i
!
|
1
|
1
|
|
|
-
l
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CERTIFICATE OF SERVICE !

ii |
I hereby certify that I am an employee of JOHN OHLSON, anllfi that on this date I

|
personally served a true copy of the foregoing AMENDED CERTIFICATE OF SERVICE, by
_ |
the method indicated and addressed to the following: '

John P, Aldrich, Esq. : _ X ViaU.S. Mail -

Aldrich Law Firm, Ltd. Via Overnight Mail 7$

1601 S. Rainbow Blvd., Ste. 160 Via Hand Delivery - |

Las Vegas, NV 89146 _ '
__ ViaECF

Via Facsimile "
\
|
l

DATED this 7th day of June, 2011. ' ‘

/s/ Robert M. May
Robert M. May
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CASE NO. CV-31449

DEPT. | g
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~AURTY CLERK
IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STI-}TEL@F’ NEVADA
IN AND FOR THE COUNTY OF NYE

.9 || SUSAN FALLINI and JOE FALLINI,

10 Plaintiffs, ORDER
1 ve. |

12 | BN RDANS. JODITH ADAMS, JOHN P.

ALDRICH, ESQ., HAROLD KUEHN ESQ.,
13 iland Does '| through V, jointly and severally,

14 Defendants,
15 . .
16 The Motion to Dismiss made by the HON. ROBERT W. LANE, Defendant, having come

17 |l before the court for decision, the court having reviewed the presentments of the parties and .
18 || having heard argument in open court in Tonopah, Nevada, on June 6, 2011, and the Court {
19 || deeming itself fully advised in the premises and good cause appearing; ,
20 IT IS HEREBY ORDERED that the vMotion to Dismiss should be, and 'hereby is, |
21 || GRANTED. Judges cannot be sued for their judicial acts and are entitied to absolute immunity. |
21 || Mireles v. Waco, 502 U.S. 9, 9 and 11(1891), Stump v. Sparkman, 435 U.S. 349, 355-56 |
23 ||(1978). CF. Marvin v. Fitch, 126 Nev. __, 232 P.3d 425, 429 (2010) (“falbsolute immunity |

24 || protects judicial officers from collateral attack and recognizes that appellate procedures are the
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Accordingly, dismissal is appropriate pursuant o NRCP 12(b)(1) and 12(b)({5).

‘DATEDthis 5 %d ay-of

, 2011,

A~ . dustice Miriam Shearing

|||RESPECTFULLY SUBMITTED BY:
1 CATHERINE:CORTEZ MASTO

1| Attorney ‘General '
HC. WAYNE HOWLE

|| Solicitor:General

J1 3
1'‘Nevada State Bar #3443 .

11 100 North Carson .Street ,

|| Carson:City, Nevada 89701-4717

4] Telephone: (775) 684-1227

il Facsimile: (775)684-1108 . |

.|| Attorneys for Honorable Robert Lane

WHowlie@ag.nv.qgov




CERTIFICATE OF SERVICE
| hereby certify that | am an employee of the State of Nevada, Office of the Attarney -

General, and that on the 14th day of June 2011, | served a true and correct copy of the foregoing |
proposed Order by mailing said document via the United States Paostal Service first class mail

and, praperly addressed with postage prepaid, to the following:

Jeff Kump, Esg.
Marve! & Kump, Ltd.
217 Idaho Street
Elko, NV 83801

and via Reno/Carson Messenger Service to:

John Ohlson, Esq.
275 Hill Street, Ste. 230 .
Reno, Nevada 89501

and via email delivery to:

Honorabie Robert W. Lane
rlane@co.nye.nv.us

E | _' yee of 'ihe."Sia“te- of Nevada
Office of the Attorney General
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IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINI, " CASE NO. 56840

Appellant, District Court Case No.: CV00224539

8.
ESTATE OF MICHAEL DAVID '
ADAMS, BY AND THROUGH HIS FE L E ﬁ
MOTHER JUDITH ADAMS, JUL §1 201
%DWID}%J’S%\%AND ON BEHALF _

. S

Respondents. BY. %
DEPUTY CLERK

Appeal from the Fifth Judicial District Court of the State of Nevada in and for the
County of Nye
- The Honorable Robert W. Lane, District Judge

RESPONDENT'S ANSWERING BRIEF

“JOHN P. ALDRICH,ESQ. - | o T

. Nevada BarNo. 006877
CATHERINE HERNANDEZ, ESQ
Nevada Bar No. 008410

-ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd. Suite 160
‘Las Veegas, Nevada 89146
Telephone (702) 853-5490

* Attorney for Respondents

1 -200641
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IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINI, - | CASE NO. 56840 '
Appellant; | District Court Case No.: CV00224539
vs. - ' | '

ESTATE OF MICHAEL DAVID
ADAMS, BY AND THROUGH HIS
MOTHER JUDITH ADAMS,
INDIVIDUALLY AND ON BEHALF
OF THE ESTATE

Respondents.

Appeal from the Fifth Judicial District Court of the State of Nevada in and for the
County of Nye
The Honorable Robert W. Lane, District Judge

' RESPONDENT'S ANSWERING BRIEF

JOHN P. ALDRICH, ESQ.
Nevada Bar No. 006877 )
CATHERINE HERNANDEZ, ESQ
Nevada Bar No. 008410 .
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd. -Suite 160
- -Las Vegas, Nevada 89146 S S
~ Telephone (702) 853-5490 b
Attorney for Respondents ' .
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STATEMENT OF THE ISSUES

“’ReSpondents disagree with the Appellant's Statement of the Issues. - Respondents |

propose the followmg Statement of the Issues

1. -~ In2007 Defendant Fallini did not respond to Requests for Adrmssron and |
in 2008, she did not oppose a Motion for Partial Summary Judgment. Then in 2009 1
'- Defendant Fallini drd not comply with various orders of the district court, and her: Answer :
' and Counterclalm were stncken after several opportumtles to comply w1th the orders of the 1
I, -district court When Defendant Falhm finally decrded to seek rehef from the court, -
Defendant Fallini prov1ded no case law or admissible ev1dence in support of her Motronf:: L
: to Reconsider Prior:Orders. Based on these facts, has Defendant Fallini falled to prove
that the dlstrlct court abused its discretion when it denied Defendant Faﬂhm s Motlon R

to Reconsider ]Pnor Orders" :

2. Defendant Fallini did not even request ajury trlal in the district court, nor did. |
’ she object to the district court's vacatlng of the jury trial. Because Defendant Fa]]lm is-
raising thls issue for the first tnme on. appeal should the Nevada Supreme Court.-f_ o

- decline to even consider this alleged pomt of error? .

3. Respondents moved for entry of default Judgment in-the district court and 1

: testxmony The drstnct court held a prove up heanng, during Wthh 1t took live. testlmony," L

‘provided ev1dence i support thereof both.in the form of docurnentary evrdence and 11ve:~. et v

,cons1dered the-documentary evidence, and later awarded damages.p; Defendant;Ealhm,.:has;.z: SUPRTIE P
-'provided 10 transeript or'reCOrd upon which to base her claims of E’Serror 'BaSed:on'theSe 4 SRR

. facts, has Defendant Fallini falled to prove that the district court abused its dlscretnon d.

when’ 11: awarded damages in excess of $2.7 mllllon to Respondents" R 1 ICE A

/i

1

s

Page 1 of 25
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IL
STATEMENT OF THE CASE,
- This case arose out of the wrongful death of Michael David Adams on July 7 2005

‘On that date, Mlchael was dr1v1ng on State Route 375 in Nye County, Nevada when acow |

owned by Appellant Susan F a]hm (heremafter “Defendant F allini”) suddenly appeared on:

the roadway. - Michael’s vehicle hit the cow and Michael was killed. . (7t Appx. 1, 3.){

Respondent the Estate of Mrchael David Adams by and through: his mother Judith Adams

i .md1v1dua11y and on behalf of the Estate, (herelnafter “Judlth”) filed a 1awsu1t m Clark: -
County, chada The case was later transferred to Pahrump, Nye County,- and re-ﬁled on |
Jamuary 31, 2007in Pahrump, Nye County, Nevada.” (Jt. Appx. 1, 1-6.) Defendant Fallini I |
filed her Answer and Counterclalm (seekmg to recover the value of the COw) on March 14, |
2007. (Jt. Appx. L, 10-14) | o
On October 3 1 2007, Judith submltted interro gatories to. Defendant F allinii. Those| °
1nterrogator1es were never answered (Jt Appx.1,115-124.) Judith also submltted requests | - '
B for admission and its first set of requests for productlon of documents on’ October 3 1,2007. |
- (Tt Appx L110-113) A second set of requests for producuon of documents wereA
| submltted to Defendant Fallini on July 2, 2008 requestmg mformatron as o’ Defendant |

Falhm s-insurance pohcres and/or camers that may provide coverage for damages that 1

occurred as a. result of the mcrdent Jt. Appx 1,:126-131.)

Defendant Fallini never responded to any.of these requests :On.or- about Apnl 7,

2008 (and served. on May 14 2008 w1th a Cert1ﬁcate of Service), Judlth fﬂed aMotion: for_’g e o _
Partral Summary Judgment (Jt Appx I 40-51: ) Defendant Fa]hm did not -Oppose: that SRR
motton and the Court granted that Motion on. July 30 2008. (Jt. Appx I,55-57.) Notrce of ..

Entry of the Order -Granting Judith’s Motion for Summary Judgment was served on'g .

‘Defendarit Falhm on-August15, 2008. (Jt. Appx. 1, 58 62. )

Judlth atternpted to amlcably resolve the discovery d1spute and obtam a copy: of: : S

Defendant Fallini ’s applicable insurance policies, but to no avail. On February 28, ,2009__,

Judith sent aletter to Defendant Fallini ’s counsel seeking responses to the discovery. (Jt..|

- Page2of v2‘5
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Appx.1,39) |

Jud1th’s counsel, Mr. Aldnch attempted to dlscuss thrs d1scovery issue- wrth R
-Defendant Falhm s counsel, Mr. Kuehn, as well. On or about March 6,-2009, Judlth’

counsel contacted the office of Appe]lant s counsel. Mr. Aldrlch was mformed that Mr

Kuehn was notavailable. M. Aldnch lefta message w1thMr Aldnch’s phone nummber and -
'asked that Mr. Kuehn return the call. No return call ever came (Jt Appx L 141 143, )

-‘OnMarch 18, 2009 Mr. Aldrich again contacted the ofﬁce of Mr. Kuehn Mr. Aldnch was
informed that Mr. Kuehn was not available. Mr Aldnch left amessage w1th Mr. Aldnch’ 1 |
phone-.number and asked that Mr Kuehn r_etum the call. No retum-calluever»came. (J.t, :

Appx I, 141- 143)

On ‘Match 23 2009 nearly nine months after propoundmg the. dlscovery Jud:tth | .

mformatlon regarding any insurance policies that may prov1de coverage forthe mc1dent as

, :ﬁled a Motion 0. Compel Defendant Fallini’s Productron of Documents mcludmg R

: contemplated in the Judith's second request for documents {Jt. Appx 1, 91 98.). Defendant L
Fallini - did not oppos e the Motion to Compel in writing, ‘This motion. was heard on Apnl e

217, 2009 -Defendant Falhm E attorney, M. Kuehn, attended the hearmg The Court |

' granted the Motlon to Compel and awarded John Aldnch Esq., $7 50.00 in sanctrons for: i
: ,havmg t0 brmg the motion. . {tAppx. L, 148- 149 ) A Nouce of. Entry of Order. on: the order:|- '

L granttno the:miotion:to compel was: entered on: May 18, 2009 and ‘was: served by ma11 om0

- Defendant F alhm S counsel Defendant Fallini never. comphed wrth the' Order;f: (3t Appx | s,
TS558 - » e
| On June 16, 2009 Judlth fileda Mot1on to Stnke Defendant Falhm 'si Answer and R S
- Counterclann due to.Defendant-Fallini’s complete fallure to respond to- dlscovery requests 2
- orto comply w1th the Court’s Order. (Jt-Appx.1, 160-166.) Defendant Falhnl s counsel | B
25

agam failed to’ oppose the motion in writing but attended the hearmg, and: agam provrded IEERE

no explanation: as to why Defendant Falhnl faxled to respond toall dlscovery requests; but :
‘ stated Defendant Falhm would respond to the d1scovery requests "The. Court demed '

| Judith’s Motio to Strn(e based on Defendant Fahlm 5. cohnsel’s promlscs to comv-ly The "

Page 3 of 25
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Court did, however, order Defendant Failini to comply Wfth the Order granting Judjthi I
_'Motlon to Compel and to respond to Judlth’s d1scovery Tequests by July 12, 2009 or
Defendant Fallnn s Answer and Counterclaim would be stncken The Court also ordered | :
Deféndait Falhm to pay an additional $1,000 sanction. (Jt Appx. 1,232-233) |
| | Defendant Fallini still did not comply w1th the Court ] Order and. fa11ed to respond I

to Judith’s d1scovery requests. On August 31, 2009 Judith brought anEx: Parte Mouon for 1 ’

Order to Show Cause Why Defendant Susan Fallini and Her Counsel Should Not Be Held '
in Contempt @t Appx 1, 17, ) The Court issued an Order on Judith’s. Order to Show.' ' 3
' .--Cause dated October 8,2009, that Susan Falhm must produce all: documents respons1ve 1
1o Judlth's dlscovery requests by October 12; 2009 The Court further ordered that if | -
DefendantFallml denot supplythe requestedmformatlonby October. 12 2009 Defendant f :

Fallini’s cotinsel Would be held in contempt of. court and Would be fmed $150. OO a. day, :

|l - beginning ¢ October 13, 2009 Further, the Court ordered that if the requested mformatlon,_' :
was not prov1ded by October 12, 2009, the Court Would strlke Defendant Falhm s ey

pleadmgs mthen' entrrety (Jt Appx I, 20-23)

were deemed to be true. (Jt Appx. T, 26:33,) On February4, 2010,
entered Default agamst Defendant  Fallini... (Jt Appx. II, 43-47.)..

mformatlon or a response that Defendant Falln:u had 0o msuranc 2

OnNovember 4, 2009 ‘an order was. entered stnklng Defendant Fallrm S pleadlngs
Because: Defendant Fallini’s Answer hadbeen stncken all the allegations of the Complamt' _ :
the Clerk of the Court Lo

Desp1te repeatedrequests DefendantFa]hm failed andrefusedto_prowde msurancell 5
Consequently, J udlthtg;; s

was. -again forced to brlng yet another Ex Parte, Motron for Order 10 Show Cause Why. T v

DefendantFalhm andHer Counsel ShouldNotBe HeldmContempt (Jt Appx II 48 61. ).

4 Trallien T~

‘ The Order to. Show Cause’ was granted and another contempt hearlng was held on. May24 | e

2010. N i not ker couns Aol
VAVEAVN mer uc:u:uuaut r‘au 00T 48T Couns l, Ha.u_)’ J.\.u\.«uu., a““eare" at th ﬂ“‘ heamlg N B

However Thomas Gibson; Esq the lawpartnertoMr Kuehn, appeared atthe heanng (Jt R

. Appx II 79.) Followmg argument by counsel, the Court made substantlal ﬁndmgs of fact |

Page 4 of 25

Il and conclusrons of law. The Court also yet again: held Defendant Falhnl and her counsel S
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12 || allow Default Judgment. @t Appx. T0, 130-132))

‘13.

s _
16 el
17 ‘ - o '
18 160 August 18 2010;an Order was entered-on this matter wherem the Court awarded Jlldlth__;,: RN
19 315000, OOO OO in. damages for grief, sorrow.and loss of support $1 40:696.in damages for;gr

= . Mlchael Dav1d Adams was born on May lO l972 He was the on]y cthd of the "_ R

14 '4'

26.
27

in. contempt of court and sanctloned them an add1t10na1 $5, 000:00. Jt. Appx 1L, 76 86) o

Further the Court agam ordered Defendant Falhm to provide the 1nformat10n that hadbeen

orderedon several pnor occasions;and 1mposed a$500.00 per day sanctlon begmmng June |
, l 2010 1f Defendant Fallini did not respond as ordered: (Jt Appx. 11, 76-86.)
. On June l7 2010 Defendant Fallrm filed a substrtutlon of attorneys, substltutlng 1
‘ vMarvel & Kump and John Olsen Esq for the firm of Gibson & Kuehn (Jt Appx 11, *87- )

88)

: On June 21, 2010, Judith ﬁled an Apphcatlon for Default Judgment Jt. Appx ]I s “
88 129 ) OnJune 23, 2010 Defendant Fallini filed an Opposmon to the Apphcatlon for 1
"Default Judgment arorumg Judornent should not be éntered because Defendant Falhm had o

only recently been appnsed on the status of the case and it would be mjustlce to her to;. co

OnJulyZ 2010 Defendant Falhm filed a Motion for Reconsrderatlon askrng the | L

- Court to reconsrder the Order grantlng summary Judgment and the Order stnkmg the;:- '
_‘Answer and Counterclarm (Jt. Appx I1, 133-159.) a - ‘
On Tuly 19, 2010 a hearing was held on Fallini’s Motlon for Recons1deratlon of

Pnor Orders ‘That motlon ‘was demed and the Court proceeded wrth a prove up. hearmg i

future lost.. earmngs $50 O@O in attorney S. fees $35 000 m__s ctlons levied: agamst;;

STATEN[ENT OF FACTS

marrrage between J ud1th and Tony Adams Mlchael was an extremely lovmg Chlld and :“
grew mto an extremely lovmg man. (J t. Appx II 91.) Mlchael worked asa staff geologrst‘

4 Page '5.of 25 o
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for Southern Cahforma Geotechmcal Inc.; makmg approx1mately $45 000.00 per year plus 1
- benefits: (Jt. Appx 11, 115) | : - : .

On.July 7 2005 at around 9:00 p.m., M1chael ‘was lawfully dnvmg his 1994 Jeep 1
Wrangler on SR 375 hlghwaymNye County, Nevada (Ot Appx I, 3 )-As Mlchael drove '

a Hereford COW suddenly appeared in Mlchael’s travel Jane, blocklng his path.-(Jt. Appx 1.

I,3.) Although Mlchael was dnvrng ata lawful rate of speed, it was not- poss1ble for th ‘. .

to avoid colliding with the cow ‘and he hit it head-on ‘Michael’s Jeep rolled over and left '. RERS

the- paved lnghway Sadly, Mlchael died at the scene (Jt. Appx I 3. )

DefendantF allini Was the owner of the cow Whlch was in Mlchael’ s travel lane and ‘_ : o

caused hlS death (Jt Appx L 2 ) The COW was many ‘miles. away from the owner s ranch g B -

at the time of thie. 1nc1dent (Jt. Appx. L, 4) Further Defendant F alhm had taken no i

precautlons 10 keep the cow from the highway where the colhsmn occurred (Jt Appx I _i o

32 As a direct andprox1mate result of Defendant F alhm S neghgence Mlchael was kﬂled N RS
(Jt. Appx 13) -

. As-set forth above in Judith’s Statement or the Case, Defendant Fallini. was’ sent’?ig‘ o

dlscoveryrequests mcludlng Request for Adrmssmns Defendant Falllm never responded: S

for Adrmss1ons W1th1n 30 days of service.(or ever) the followmg facts. were: conclusrvely- R

ol That Defendant E a]lmr s propertyis: not located W1th1n open range

; That Defendant Eallinii is the: ownertof the: COW. that 1s mentroned in. - of th

S -Complamt on; ﬁle herem

3. : That itis the: common practlce of Nye Countyranchers to mark therr cattle,_ .

v W1th reﬂectlve or.luminescent. tags

R -‘r,nat the suoge.ct;cow ‘was not marked with a reflective. or tuminescent | .. .|
5.- That the subject-cow crossed a fence to arrive at the location of the

= subj ect :accident described-in the Complaint on file herefn. -

. Page 6 of 25

f ~toany: of these requests -Due to'the: fact Defendant F alllm falled to respond to the Request-_. , :' - .
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| I a Y _-That Defendant Fallini'scattle have prev1ous1y been involved in 1n01dents -; .
T 2 '. ' . with miotor vehrcles on the roadway. _
l M 7 | ‘That Defendant Fa]llm doesnot trackthe locat1onof her cattlewhrlethey are o
_ l ‘ : 4 B _ grazing. away from her property. o
: 54 8. That Defendant Fallini. ‘does not remove her cattle from' the roadway When |
l 6 notified that the cattle arein a roadway » ‘ 4 |
e 7 9. - That the subJ ect cow was not v1s1b1e at mght o o
l 8 o 10. - That Defendant Falhm was aware that the Sllb_] ect CTOW was not, v1s1b1e at| "
l . l‘ 9 _ | - night pnor to the 1nc1dent that i 1s the subJect of the Complarnt on file herem | _
S 10 : o 1. ‘,ThatthesubJect cowwas mtheroadwayofSR 375 atthe tlme ofthe 1nc1dent7
i o 41'1"‘ Lo " o *that is the subJect of the Complamt on file herem o ' ' 1 : |
12 12. 'That the subJect cow’s presence in the roadway of SR 375 was the cause of |’
l NN : . o : fthe motor vehlcle acc1dent that is the subj ectof the Complamt on ﬁle hereln 1 L
R— M 13, That Defendant Fallini -did not know the location: of the subject cow at the- B
! “"; IER R o - time of the 1nc1dent that is the subj ect of. the Complamt on file herein: 4
I e - il 14.~** “That the presence ofa reﬂecnve or lumlnescent tag on ithe subj ect COw would- S
o 17 - . _-'fhave made the subJect cow visible at the time of the ‘incident that -rs .t-_he:-.- .
I RESTE S st subJ ect of the ComplaJnt on file herein. - ‘ ' el

SR Appx I 58~ 62)

0t Dlsputed Faets™ S L
s Defendant Falhm claifis i her Opéhing’ Bnef that ‘she' was mformed her-:f

pnor

counsel Harry Kuehn, Esq Was b1polar and “Went off h1s meds.”! (Appellant’s Opemng" Voo

RN N
. L. - )
3 Tl 3
e,
S f .

23 Bnef p 11, 11) However after close scrutiny of the record, there /15" absolutely 10 |

ev1dence i the record that Mr Kuehn had'amental drsorder that reqmred medlcatron in the, e

ﬁrst place Whﬂe Defendant Falhm cites to the record i ini an attempt to: support this- ract Joe
T 26 the 01tat10n in nio way estabhshes or even mentions that Harry Kuehn has b1polar d1sorder {-
27| or any othier mental condrt:ron The citation to: J oint Appendtx Volume 1I, pp 138 159,

snuply does llypO“t the proposmun that I\/L T{uehn was "off hls meds " Rather, that ‘

_Page 7 of 425
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1 v_Demal of Mo’non for Recon31derat10n

I discretion. Koshatkav Phrladel hia News apers.: l_nc

- default Judgment s revrewed for-an-abuse of drscretlon See Halaco Bng's

843 F. 2d 376 379 (9th Crr 1988) "The- quesnon is not whether this court would have asH s ‘

very broad 21-page c1tat10n isto Defendant Fallini's Motlon to Reconsidet Pnor Orders

There i is no mention of Mr Kuehn being "off his meds" in the body of the Motion, or inthe | )
', -'unsrgned madnnssrble afﬁdavrts attached to Defendant Fallini's Motion.: ThlS is in d1rect ) o '

violation of: Nevada Rule of Appellate Procedure 28(e).

- The reahty is there was no mentron, no ‘intimation, anid no clalm to the district court _ :
that Attorney Kuehn had b1polar drsorder or was “off his meds." In fact, M. Kuehn |

Iregularlyappearedforheanngs Thrs isanew, unfounded "theory" DefendantFallrm raises o
| for the first tnne on appeal Further Defendant Fallini presents no evidence that Attorney |
'-‘Kuehn was under mvestlgatlon by the State Bar. of Nevada or that he- has been found 1

10§ -mcompetent by any medlcal professmnal

. S IVL
'-. STANDARD OF REVIEW |

Pursuant to Nevada Rules of Appellate Procedure 28(a)(8)(B) Defendant Falhm }
- was requned to prov1de the | applrcable standard of review for each issue presented

' However Defendant’ Falhm failed to prov1de the standard of rev1ew As such Judlth‘iﬂ-» o

prov1des the appl1cable standard of review below.

and En .' of Default Jud 'ent ‘

Generally, the demal of a monon for. reconsrderatlon is reV1ewed for an. abuse of ISt

AT abuse of d1scre’non occurs 1f the drstnct court‘s dec1s10n is arbrtrary or: capncmus orifi)
o it exceeds the bounds of’ law ot reason;"~Jacksomy. State 117 Nev T 16 “120; 17 P 3d9f. 8
E 1000 (2001)
~"The. same standard apphes for the default Judgment The chstnct Judges factualfj: :

b ﬁndmgs are: rev1ewed under: the clearly erroneous standard and the Judge S dec1s1on to order%{' :

-an ongmal matter nnposed the sancnons chosen by the trial court, but whether the trral ’
1 court exceedea rhe limits of its mscretron " Halaco E Eng'g, 843 F.2d at. 37 Undel tlns o

Page80f 25 -

5 762 F.2d 329 333 (3d Clr 1985) s
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deferential standard we wﬂl overturn a court's decision to order default Judgment as-a.

> || sanction for nnsconduct "only if we'have a definite and- firm conviction that it was- clearly I

|| -outside the acceptable range.of sanctions." Malgne v. United States Postal Serv., 833 F 2d

‘the court abused its drscretlon Weber v. State 119 P.3d 107 119 (2005)

724,121 P.3d 1026 (2005).

| - she didnot prov1de d1scovery responses ‘and her Answer and Counterclalm were stncken: " o

6 Judgment both because Defendant Falllnr did-not .oppose the monon -and: because the-'_. :

i on appeal need not be con51dered by the- court Montesano V Donrev Medra Group, 99 ; "
| Nev. 644, 650, 668 P:2d 1081, 1085 (1983) | | |

- Page’9of 25

summary judgment, which' would requrre de.novo review. Wood V. Safeway 121 Nev )

Th1s argument i ralsed for the first: trme on appeal "80° the Court should pot even" |

4 _ 128 130 (9th C1r 1987). Importantly, the Appellant carnes the heavy burden of showmg ) o

Ttiis important to note that Defendarit Fa]llnl d1d not appeal the grant]ng o fpaltlal"' ‘. B :

| In the present case, not only did the drstnct court stay Well w1th1n its dlscretlon, ity . o
'fo]lwed clear Nevada law.. Tn 2007 Defendant Fallini did not respond to Requests for 1 | :
' Adm1ss10n or any drscovery for that matter. Jt. Appx 1, 110- 131 ) In- 2008 she did pot | L
: ].‘OPPOSC a’Motion. for Partlal Summary Judgment. ‘(Jt. Appx I,55-57.)" In2009 and 2010, | -

.afterseveral opportumtres to complyw1thorders of the district court. (Jt Appx:11.,26- 33 )-:.' ) oy
" The"district .court properly granted Judlth's unopposed Mouon for Partlal Su:mmary'f":

: Requests for Admrsswn were properly deemed admitted pursuantto NRCP 36; The drstmct' B : |
I court properly granted J udrth's unopposed Mot10n for Sanctlons and Motlons for: Order to " ,:j -
<419 Show Cause ‘alsor because they were unopposed “and because Defendant Fa]hm throughfg RTINS

A ':’her attorney, Mr Kuehn offered nothmg to rebut the merttonous nature of. the motlons'-" e

- 25 || ~consider it. - Itis the long standlng laW of Nevada'that arguments taisedforithe nrst time 1.7 SCEE
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L V.
27 | LEGAL ARGUMENT o
3 Defendant Fallini argues that many months (ot years) after the1r entry the drstnct o
4 court should have reconsldered two.of the drstnct court‘s prror ruhngs the July 29 2008
gRE | -Order Grantlng Judrth’s Motron for Pamal SummaryJudgment andtheNovember4 2009 e
. 1 Order Striking Answer and Counterclaun However DefendantFalhm then falls to address : .
| 7 her Motlon to Recons1der Prior Orders. Instead, Defendant Fallini asserts that the Order
8 1 Grantrng Partlal Summary Judgment was clearly erroneous (Opemng Bnef p 12) audthatih T
9 ‘A 1the a]loWlng the Order Grantmg Partial Summary Judgment to stand would result 1n - : -
mamfest 1nJust1ce (Opemng Brief, p. 15) e o N 4 |
B I 4 Telhngly, DefendantFa]llm does not address the demal of the Mohonto Reconsrder'f' -
Prior Orders or the abuse of drscretlon standard -- a:ud the fact that Defendant Falhm can'_i -
_ . present no ev1dence n the record: that the district court. abused its d1scret10n in: any respect ¥ o
: 144 Defendant Fallini: blames her former attorney, Mr. Kuehn, Judlth’s attomey, Mr: : " .
T ‘Aldrich, and the Judge hunself for these "d1scovery abuses" anid argues the prror dec151ons LT
TN were clearly erroneous and would's serve amamfest 1n3us‘uce ’. A |
o The reallty is that Mr Kuehn‘s neghgence is rmputed to her and Defendant Fallml 5
- 19 iy P oceedlngs below The Orders
200 s '
L2 'Falhm i htlgatlon—savvy Wothafi Who had years to. become apprrsed of the ‘hap DD rungs SRR
mhercase o B o TS ; .
o4 AL DefendantFalhm s Motlon t0 Reconsrder Prlor Orders Was Properl{”‘:l)emed G B
- «::88.5he Presented No New Law or Fact Jubl.uylug Rehearing Eo
26 ] B Defendant Falhm seeks a “second b1te at the apple” an: apple that had and has - L s} : :':.
long s1nce rotted Unfortunately for Defendant Falllm the 1aw does 1ot support her‘i' -
g attempt | | T
 Pagel0of 25
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- Rehearings are not granted as a matter of right and are not allowed for the purpose {

of reargument unless substantia.lly'different evidence 1is subsequently introduced or the

- Little Earth of Unlted Tr1bes V. Department of Hous1ng 807 E. 2d 1433, 1441 (8th Cir. h
1986) See also Geller V. McCowan 64 Nev. 106 178 P.2d 380 (1947) State ex rel. '

Co eland v. Woodbt 17 Nev 337 30 P. 1006 (1883) Prior decisions. are niot clearly“ -
: erroneous unless there is no: evrdence to support the lower court 3 findings. Burroughs 1

| - ruling already reached should a mouon for reheanng be granted Moore V. Clg[ of Las- -

1 Defendant Fallini is attemptmg to completely cncumvent the ﬁnallty of’ the summary" :
- Judgment rulrngs that had long ago been made by the district court 1n thrs case:- Defendant ; .' '
| 'Fallrm 18 trylng to rev1$1t factual and legal matters that were: concluszvely estabhshed as far, L
i'back as 2007 == three years before Defendant's Motron to Recons1der Pnor Orders v

ongmal decrsmn of the Court was clearly erroneous. Masonry and Tile Contractors Ass n|. -
v Jollex Urga& Wll'th, Ltd, 113 Nev 737, 941 P.2d436, 489 (1997) cztznngth approval g

C Carp. v. Cent_ugg SteelInc= 99Nev 464 470 664 P, 2d354 358 (1983) Onlylnveryrare; e

' mstances in whrch new issues of law or fact are rarsed supportmg a ruling contrary to the . o “

1 g as, 92 Nev 402 551 P. 2d 244(1976) Moreover apartymaynotralse anew pomt for_-‘:. B |
13" =the ﬁrst time on rehearing. InTe Ross Ross, 99 Nev 657, 668 P. 2d 1089 (1983) '

Moreover Defendant Falhm has provrded no: ev1dence whatosever that the, d1stnct |

1195 ‘fr-;court abused 1ts dlscretron Defendant Falhnr 1gnores the substance of her~ Mouon to;.
20 ItRecons1derPnor Order probablybecause it compeltely lacked-any ment OF; any substantlve} o

28] ev1dence is:support of 1tse1f Tn the pleadmg portron of ‘her: Motrontto Reconsrder Prror:."

A 'Orders Defendant Falhnr clalms her attorney had’ prev1ously represented to her that the
I casewas over (Jt Appx., Vol I, p 142.) Of course, it 1s Worth not1ng that thrs statement" __ g
A was: not anid is not DOW -~ supported by admlssrble ev1dence Rather Exhlblt 2 to{f sl

“-?Defendant Fallini's Motlon to" Recons1der Order isan unszgned afﬁdav1t in whrch shep""'-‘_‘-"‘"‘

makes that cla1m The dlstnct court could not con31der Exhibits 1-5 to Defendant Falhm s|

: Motlon to Reconsr der Prror Orders because they were madrmssrble hears ay. NRS 51 035 _ :
and Jl 065. ‘

 Pagellof 25

0542



N T -\ TV I

|
~_-12"
C 13
14
s
6]
: _117;.
.18
1204

el s
B3 RO
o

- Thereality is that the dish'ict__com't:absolutely could not grant Defendant Fallini's |
" Motion to Reconsider Prior Orders - t0 do so would: 'have been an abuse of-vdiscretion:: I
1 because there Wwas no. ev1dence to meet the: standard Defendant Fallnu had to meet.

' .Consequently, rt is ev1dent that the district: court acted well within its d1scret10n -~.and 1

»wﬂhm the law - when it demed Defendant Falllnr s Mot.ton to Recons1der Prror Orders - o
-ACCOl’dngl}’, thlS .Court should affirm the denial of Defendant Fallini's Motlon to |- e

: _Reconsrder Prlor Orders

“ .B The Prlor Orders Are Not Clearly Erroneous

Defendant F a]lm1 s appeal is of the demal of’ the Motron to Recons1der Pnor Orders A R

_ Consequently, itis Jud1th‘s position that this Court need not consrder the propnety of thef o

prior. orders - Defendant Falhm did not appeal the entry of those- orders Nevertheless

-should the Court wish 10 cons1der the pnor orders, Respondent wrll address them L

- .'1nd1v1dually

‘Defendant Fallnu argues that the facts: deemed to be adrmtted in. Judith’s Requests ) e

that the. fact that Defendant Fallini falled to attach reﬂectlve strrps to her cows,--are clearly.--zf T
erroneous Defendant Falhm clatms therefore, that the Order grantlng Part1al Summary

Judgment and should be recons1dered However itis clear and well establrshed law 1n A

Nevada that: fallure to oppose amotron 18, standmg alone sufﬁcrent grounds upon whlch
thexdistrict: court can-grant the tequested: rehef Further the farlure tortlmely respond to:
?requests for: adrmssmn deems theifacts: admrtted, and ttus is. true 'even 1 the fact laterf

appears to: be untrue. Moreover itis: worth not1ng that: there 1S no: d1spute astothe: facts ) OF CERRE SRR

:test]mony at the proveup heanng

N The Motlon for Partlal Summary J udgment Was Properlv Granted

' Defendant Fallnn alleges that the grantlng of Judrth‘s Motton for Summary' |

- udgment was UInghL dbGuLb y I udtth s a*tmuey unsrepresentmg racts to the trrbunal 'r'hat.‘,

Page 12 of 25

- for Adnuss1on namely that the area where the accldent occurred was-not open range and:f R !

this case s Defendant Fallml has not. prov1ded any adm1ss1ble ev1dence -or testlmony to e

:"'refute what was: proven through requests for adrmss1on and through documents and*r-.
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o f’}jkpresented false facts m pleadmgs ‘w1th no ev1dent1ary support

allegatlon is srmply not true. In addluon there was absolutely no. mentlon of any alleged

' mlsrepresentatlon in any. motion brought by Defendant Falhm before the d1s11'10t court
A Rather, Defendant Falhm ratses this point for the. first tlme on appeal It is the long settled
law in Nevada that arguments raised for the ﬁrst time on appeal need: not be oon81dered by _' o

"the coutt. Montesane v. Donrey Media Group, 99 Nev. 644, 630, 668 P2d 1081; 1085 1

(1 983). As such, th1s argument should not be con51dered by the Court and all pI'lOI' orders 1 -

: entered by the district court should be affirmed. *~ : .
' To beg1n w1th, Defendant Fa]lnn did not oppose Judlth‘s MOthIl for Partlal; |

: Wlthm 10 days after the service'of the motlon the opposmg party-shall serve S [ :
-and file his-written opposition thereto, together with amemorandum of point - > . |7

- and authorities and supporting affidavits, if any, stating facts showing why
*the motion Should be d) ,
his written opposition may be construed as an admission that' the motlon Is.
- Amentonous and a consent to grantmg the same. :

! Court Rule 13 and clearly was w1th1n the d1scretlon of the Dlstnct Court

Moreover there i 1s not one shred of ev1dence that Jud1th’s attorney mlsrepresented_ LT

asis ;of Defendant Fall'w i

.mlsr epresentatron by Attomey AldI'ICh'IS the allegaﬁon for the ﬁrst t1me on appeal that he ‘-i B

' 'Falhm seelctng to have. Defendant Falhm respond, and answer Whether they were true or 1

Page 13 of 25

's clauns of alleged;ff":' .l

Many of these facts were adrnttted to by Defendant .F allini, Whether she now hkes '

,-‘Summary Judgment and the Motion was properly granted Nevada Dlstnct Court Rule 13 ; -
addresses thls exact s1tuat10n Nevada District Court Rule 13(3) prov1des izl pertment part | L

enied. Failure of the opposmgpartymserveandﬁle: PR TR

g Even w1thout the Requests for Adrmssmn, the d1str10t court properly granted the Motlon I
: 'for Parual Summary Judgment ThlS acnon by the dlstnct court was permltted by Dlstnct . | )

I 1t or not and tlus aIgument is. w1thout any bas1s m law Attorney Aldrlch submltted the;' K
1 admztted facts to the Court Attorney Aldnch sent Requests for Adm15510n to Defendant ’ '_

false However Defendant Falhm never responded Therefore as- stated above due to-a o : .
' .DefendantFalhnl's fallure to respond to the requests theywere deemed adrmtted It1s we]lf: i

I -settled 1aw in Nevada that such adrmss1ons may properly serve as- the ba513 for summary | : .»
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‘ »judgment -against the party'who failed to serve a timely response. Wagner v. Carex |
. Investtgauons & Sec.. Inc 93 Nev. 627 572 P.2d 921 (1977) . o '

Of course Defendant Falhm has falled to provide any testrmony or actual admls 51ble

I evidence in this appeal to refute any of the ev1dence the drstnct court cons1dered in; |

’ reachrng its decrslons Th1s obv1ous failure 1s fatal to Defendant Falhms appeal

Consequently, thrs Court should affirm all prior orders. - -
2.

Proven
NRCP 3 6 prov1des in pertment part

’ that the matter is admitted unless, Wlthm 30 days after
: _serv1ce of the request, or within such shorter or longer time as. -
- the court may allow, or the parties may agree in writing,.. .the
" party. to whom the. request.is directed serves upon the party ‘
- requesting the admission a written answer ‘or objection
" .addressed to the matter, s1gned by the party or by the party s
attorney. ,

" The Facts Submltted in the Re uests for Admlssmn Are Conclusrvel \ o

InSrmthV Emem 109Nev 737, 856 P. 3d1386 (1993) theNevada SupremeCourt ~, SR

found that fa11ure to trmely respond to requests for admission wﬂl result m those matters . _' " -

bemg conclusrvely estabhshed and thrs is the case-even’ 1f the estabhshed matters are |. -

1 ultlmately untrue 1d The Court explarned

v [E]ven 1f arequ uest is ob_]ectronable ifa party fa11s to obJect and . -
to.the request, that party. should be.held to.have- ,

.. Tailstore ﬂp
‘adritted the matter.” Jensen v. Pioneer Dodge Center. Inc., 702 -

= 0P:2d:98,100:01:(Utah 1985) (citiny Ruthertordv-"Bﬁass*A]r“wr LT
‘ "Condmomng Co.;: 38 N.C.App. 630,248 S.E2d 887 (1978)). Tt .

i dswell settled that failure to respond to a request-foradiissions : -
:will result - in - those matters being: deemed conclusively
i -established:;Woods, 107 Nev. at 425, 812 P:2diat:1297;:Dzack, .’
80 Nev. at 347, 393 P.2d at 611.. This -is 50 even if ‘the -
" established -matters :are. ultimately untrue. :

‘Southwest Gas .Corp., 89 Nev. 433, 514.P2d 868 (1973);

.+ ‘Graham v__Carson-Tahoe Hosp.,, 91 Nev. 609, 540 P:2d 105 -

"_P'agefll.l of '25

Lawrence: ¥.. . . . diad |l

S . . (1975). Emery's -failure ‘to: respond or Ob]CCt to the Smiths' L -
Q4 ofbees e o -request Tor admissions entitles the Smiths to have the assertions 4w o i
: 2' S ' .contaJned therein conclus1ve1y estabhshed . :
i Id at 742 43 (emphasrs added) , , A .
. . The évidence presented to the Court nearly three years ago in Judlth‘s Mouon for e o
57, . -
o Partral Sumrnary J; udgrnent mcluded the conclus1ve1y proven facts that had been adrmtted
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" in‘the Requests for Adnuss1on Those facts-are set forth in- the Statement of F acts above S
’ "andm the appendtx (Jt Appx. I 58-62.) ‘ '

3. .- The'Order Strlkmg Answer and Counterclanm Was Pronerlv
- . 'Entered . : , .

The Order Striking DefendantF allini's Answer and CounterclaJm was: also properly D

- entered The. lengthy procedural h1story is set forth mnumerous court mot10ns filed by Ms
Adams and the- dlstnct court's orders. Defendant Fallini has conceded that the hrstory set '

1 forth 1n those documents is accurate 1n that a motion was ﬁled there- was 1o opposmon o

-in contempt, 18 entlrely proper; if for no other reasonthan the Mo’uon was not opposed But 1o
12.. E there v Was more than: Just the fact that the vanous mouons to compel and for sactnons were | .
1 not opposed Defendant Falhrn and her counsel repeatedly 1gnored the - d1stnct court' _

4 orders 10 respond to dlSCOVCI'y Thrs Court 1mposed appropnately progresswe sanctlons ‘

15 S before stnklng the Answer and. Counterclarm (Jt Appx I 152 153 )

- 'Mr. Kuehn promlsed to comply, and there was no comphance The stnkmg of Defendant { " )
'.Falhm ] Answer and CounterclaJm, and the holdmg of Defendant Fall1n1 and her counsel | o

More nnportantly, Defendant Falhm has not prov1ded any ev1dence in the record L} .

: 'whatsoever to: demonstrate that the district: court abused 1ts drscretlon Indeed, Defendantif f -

- 13:' . Falhm has admltted that the hrstory of tlns case, as set forth by Judlth in pleadmgs befOrc_.i R

o ” 1 should be recons1dered because they are based on faJlures and drscovery abuses of her pnor
BU%Y BB s
g eounsel However “[1]t 1s a general rule that the neghgence of an attorney is 1mputable to

The crux of Defendant Falhms argument is '.that the d1stnet court $ pnor.rul gst

h1s chent and that the latter cannot be reheved from a Judgment taken agamst h1m m [ome o

consequence of the neglect carelessness forgetfulness or mattenuon ef the former ,
' Tahoe Vlllage Realtvv DeSmet 95 Nev: 131 590P.2d 1158 ll6l (1979) InMoorev ‘
" Che gy, 90 Nev 390 528 P 2d 1018 (1974) the Nevada Supreme Court stated as follows ST

Pagerls of 25
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There is. certamly no merit to the contention that - .
dismissal ‘of petitioner's claim because of his counsel's . -
unexcused conduct imposes an unjust penalty:on the .

client. Petitioner voluntarily chose this attorney ashis -~~~

representative in the action, andhe cannot now avoidthe -
consequences of the acts ‘or omissions of this freely - '~
- selected ‘agent.. Any other notion-would be whelly . -~ -
'mconsrstentwrthour svstemof representative litigation, . .

-in which each party is deemed bound by the acts of his ..
Iawver-agent. and is considered to have 'notice of all

" facts, notice of whrch can be charged upon the attorney.

.carelessness in respondmg to dlscovery is unputed to Defendant Fal]nn She cannot Ilow : S

1d, 90Nev at395 (quotmngkv WabashRat]road Company 370U:S. 626 82 S Ct 1386 CLT
| '_(1962)(emphas1s added)) o ' o - j .
' Therefore even assummg Defendant Fallini' smadm1ss1ble statementthatMr Kuehn

1 had adv1sed her the case was "over" is true Mr. Kuehn‘s alleged 1nattentlon and: Tt R

seek reconsrderatton of vahd orders based: on ‘her attorney s negllgence and her purported . s

'blamelessness

Defendant Falllnr was personally served with the lawsuit and voluntanly selected 4

At a mlmmum Defendant Falhm was obhgated to-ask about the status of her case "
' -the defenses that ‘were, bemg ratsed the achons that Were berng taken by her counsel and§
1 :the rullngs the Court was maklng In the: pleadmg portlon of her Motlon fo Reconsrdert
Pnor Orders Defendant Fallini cla:uns her attomey had: prev1ous1y represented to her that‘

_ Mot1on to Recons1der Pnor Orders because they were rnadrmss1ble hearsay NRS 51 035 1
.and 51.065. . . . ' ' : '

Page 16 of 25

. : the attorney she wanted: to represent her mterests andto defend her1 in the actlon. Defendant | R
| Fallini was. not only personally aware that the lawsult had been flled aga:lnst her but she' 1 o .
I also authorlzed her attomey to counter—sue to recover the value of the beef she allegedly'. R

: ' lost whenMr Adams Jeep struck the cow. @t. Appx L. 10 14) ‘:-.;":::-:..;;- RETAES B SO

 the. case’ was aver: (Jt Appx Vol ]1 p- 142) Of:course, 1t s worth notlng that th1s S

L statement was not —andi 1s not: now -- supported by admissible- ev1dence Rather EXhlblt | ERTE

1 ‘_2 to Defendant Falhnl s Mot1on to Recons1der Order is an unszoned afﬁdav1t in Wthh She‘:ff : . “;‘j '
1| makes that clann The dlstnct court could not: cons1der Exlnblts l 510 Defendant F alhm s:-:‘ P
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However evenif, thls Court detérmined to con51der this argument Defendant Falhm

-could have and should have — requested written conﬁrmatton that: thrs case really was

concluded Further Defendant Fallml is htlgatlon-savvy havmg beenapa.rty to lltlgatlon L

. and hired attorneys 1n the past Even the most cursory mternet search revealed that

Defendant Fallini has been mvolved n other lawsuits. Thrs lnformatron was also prov1ded -

to the dlstnct court ‘Defendant Fallini i is Well aware of how- this process works and she o

~ cannot, take a “head n the sand”- approach and then £0 before the Court Just before
‘ Judgment is to: be entered and ask fora “do- OVET. > (. Appx II l94-201 )

2. Notlce to the Attorney Constrtutes Notrce to the Chent

, ’attorney is: engaged const1tutes not1ce to the: chent Milner v Dudrey 77 Nev 256 362 e
- P. 2d439(l961) Aldabev Adams 81 Nev. 280 402 P 2d34 (1965) Noahv Metzker 85
“Nev. 57, 450 P. 2d l4l (1969) Lange V. chkman 92 Nev 41 544 P. 2d 1208 (l976)

Notlce to the attorney of any matter relatlng to the busmess of the chent in Wh1ch the L

‘ Serv1ce of very pleadmg that was filed .in this case, 1nc1udmg he. written d1scovery, . I

summary Judgment mot1on, dlscovery and sanctlon motlons and: subsequent orders of: the F o g

F alhm cannot now come before the Court and claim she had no 1dea What Was going. on,

.;;conclus1vely resolved and’ establlshed as & matter of: laW More mportantly, Defendant

;Falhm has noteven: tned to explam Why these: cncumstances demonstrate that the dlstnct

Actnons !and/or Inacnlons) of Her Counsel

Page 17 of 25

Ratlfrcatlon of an attorneys conduct can occur through neghgence mattenuon or.

Court, on Mr: Kuehn, constltuted legal service on Defendant Falllm NRCP 5 Defendant s

. and then make a ‘Tequest for. What amounts to a new tnal on 1ssues that were: long ago

-3, Defendant Falllm Is Esto" ed 'from Raisin These tIssue_s ,'_Due*tof‘thez;;:“. i
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the fallure to express drsapproval by his client, as it's the chent's -duty, havmg lcnowledge o

' of the case,. to. express her d1sapproval within a reasonable time, under the equrtable{ L
: 'doctrme of laches Comb‘s Admr. v, V1r inia Iron, Coal & Coke Co. 5

| 1930); Baumgartuerv Wlnnn ey, 39 A.2d 738 (Pa 1944) Krelsv Kreis, 57S. W?.d 1107 | |
‘-(l933 Tex. C1v App ) error dzsmzssed former app. 36 S. W 2d.821. - EPN |

,33swzd649(Ky}w~-

Defendant Falhm was personally served W1th the Jawsuit and voluntanly selected -_:; -

.her the case- was over )’ she should have requested documentatlon to substantlate that" g

1 .clarm (Jt Appx II 194-2()1 NI

lthe attorney she wanted to represent her intetests and to defend herin the actlon that'had | - | L |
' .'been ﬁled Defendant Fallini was’ not only personally aware of the. lawsult that had been : g
- filed agamst her but she also knew that her attorney was counter—sumg to recover the value | -
~ of the beef she lost when M. Ada.ms Teep struck the COW. (Jt Appx I 10- 14. ) As noted : '-'_
. above, Defendant Fallnn is a htlgatron-savvy client who should have wondered why she.' 4:' s ‘
3 ‘had not heard anythmg regardlng the casein. several years or if her attorney really d1d tell e : | .

*. At a minimum, Defendant Fallml was obhgated to ask: about the status.of her case, .: S

'f"counterclann) were actually_ concluded as*she HOW: clanns hers attorney had: prev10usl

The: Only Mamfest In]ustnce That Wo d
' to Re-Lrtrgate Thls Case

the dlstnct court were to stand in thls case Defendant Falllm asserts the mamfest 1njust1ce' . .

) support of this propos1t10n A S . L
' Further Defendant Falhm Taises this pomt for the ﬁrst time on- appeal Arguments 1

E P.age 18 of _‘254

~.the defenses that were' belng ralsed, the actions: that were being taken byher counsel and_,z W
- the ruhngs the: Court was makmg Most. 1rnportantly, Defendant Falhm could have and"; L N
w18, 5. should have - requested wntten confirmationthat. both portlons of: this:case. (the clalm and Fass

Defendant F alhm argues a mamfest m]ustlce would occur 1f the Orders entered by : ) T

' 41s due in part because the drstrrct court fa11ed to notlfy the proper authorrtres regardlng: L

. j.Attorney Kuehn’ conduct However Defendant Falhm 01tes no relevant authonty m: o
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raised for the first time on appeal need not be considered by the court. Montesano V. A
: ;Donrey Media Group, 99 Nev. 644,650, 668 P. 2d 1081, 1085 (1983) This- argument isal
: ;-'red herrmg and is-not. related to the i issues on appeal.
| Regardless Defendant Fallini can.show no mantfest mJustrce occurred Mantfest A:
'mJusttce requrres that “the verd1ct or dec1s1on stmkes the rmnd at ﬁrst blush, as. mamfestly X
) and palpably contrary 1o the ev1dence » Kroger Pro ertres & Develo rnent Inc V. Srlverf

State T1tle Co., 715P2d 1328, 1330, 102 Nev. 112,114 (1986) The declstonmthts case " J v

Jl.:-anddher: counsel‘s repeated refusal to abrde by the dlSt['lC’[ court’s, Orders L

Adams should" not be penahzed +for : ar situation that. Defendant F alhm and her, former

;ceunseltcreated, norsshould DefendantFalhm be:rewarded for engagmgnn stall tactlc and

' 'ﬂhave notrﬁed the proper authorrttes regarding Mr. Kuehn, Defendant Fall1m should have |
_prov1ded adtmss1b1e ev1dence —orat least ralsed the i 1ssue -- in her Motion te: Reconsrder 1

‘ Pnor Orders. .She farled to do so

s completely mlme with the evidetice. The Mouon to Reconsrder Pnor Orders was not

fsupported w1th adm1ss1ble ev1dence If there was an argument that the dlstnct court should B

Further as set forth above althe pnor orders were properly entered and Defendant Jaetee

granted based on Defendant Falhm‘s fatlure to respond to Requests for Adnnssron and toi
' ':i:oppose the mo’uon 1tself Defendant Falhnl s Answer was properly strlcken based on: her

-"eonly Way a mamfest mJusttce Wouldresult is 1f th1s de01sron were; reversed Ms

"head in:the sand" approach that: got her where she is today

Falhm has entlrely falled in her burden to estabhsh that the district- court abused 1ts .

154 ;-f.sdlscretlon n some fashion; The Motron for Partlal Summary Judgment Was properly-;

On a; poltcy note 1f the Court Were to overturn the default Judgment because of Mr e

Kuehn‘s alleged neghgence or mattentrveness 1t would be opemng the 1floodgates of-:;-.-;.-.n:.-

11t1gat10n Every chent who lost a case would then assert h1s chent was meffectwe and ther{ AR

]udgement should be overturned Th15 would be d1sastrous There igno guarantee of.’-' E

effectrve assrstance of counsel ina c1v11 case.

‘ ‘Page 19 of 25 :

Fmally, Detendant Falhm has a remedy ohC haS 1egal recourse agantst her formcr .
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;.;entered Default agamst lefendantFal [t

f-ﬁ:{i?::dlstuct court vacated thegjus Iy

: attorney m the form of a malpractlce acuon _ , N
_ Defendant Fallini has not estabhshed herclaim of mamfest 1njustrce Consequently, ! o
.4th1s Court should affirm the district court's defalt Judgment inits entrrety '
a E ~. The Dlstrlct Court Properly Vacated the Trial . :

- Defendant Fallml argues’ she had-a right to a jury frial. However consrstent wrth | _
‘mostof the other arguments on thlS appeal Defendant Fallml did not raise this 1 1ssue below | ,
' .Rather Defendant Falhm Taises this pomt for the fixst time.on appeal Arguments ra1sed.'-- ::‘;
for the ﬁrst time-on- appeal need not be cons1dered by the court Montesano V. Donrey. i |
I Mecha Group 99 Nev 644 650, 668 P. 2d 1081, 1085 (1983) C

However should thlS Court decide to hear thisi 1ssue is 1t wuhout merit. Defendant SR

Falhm never asLed for a jury tnal at the begmnmg of the case. ‘There'isno ev1dence in the ; '. : o

record that Defendant Fallini requested a Jury trial after the d1stnct coutt vacated the Jury » i

- 1th a prove up: heanng

* trial (wrth no obJectlon from Judith or hercounsel, who-had requested 1t) and proceeded_i: e e

+This matter was ongmally set for ajury tnal (Jt Appx I 220 222) However on |-

' ft'November 4 2009, .an order Was. entered Stnklng Defendant Falhm‘s pleadlngs Because:.a?;s
1 }Defendant Fallnn's Answer had been. stncken all- the allegattons of the Complarnt were | ..
.:deemed 40 be. true. (3t Appx 11,.26-33.):. On February 4,:2010,.the: Clerk of the. Court._;:

(Jt Appx: II 43 47;);:;Therefore due to: theiact

420 l-;;:.Default had'been entered: agamst Defendant Falhru and: w1thout obJectron from Judlth the A

tnal and. determmed damages by wayof a prove up hearmg

Defendant Falhm 1s:not ent1t1ed to a:jury.tria she never. requested
Pursuant to NRCP 55(b) (2) ]udgment by default may" be entered as follows
: : (2) By the*CourtsIn-all-other:cases the- party entltled toa

. judgment by default shall apply tothe courttherefor . ... .If the .~ .. ‘_
. party against-whom-judgment by- default is- sought has SRS

S appeared in “the  actiori, the party (or, if appearing b
- - representative, the party’ srepresentauve) shall be served with -
~ ‘written notice-of the application for judgment at least 3 days :
. prior to the hearing on such application. 1f, in order to enable
. the .court to:enter judgment or ‘to carry it into -effect, ‘it zs
necessary 1 o take an account.or to determzne the amount of

V_Page 20 of ,25-,_ -
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| . or.to make an investigation of any other matter, the court may - -
21, -+ .conductsuch hearings or order such ieferences as it deems -
" .. necessary-and proper and shall accord a right of trial by jury -~ -
e fsg ‘the parties when and as- requtred by any statute. of the
: tate .

N

,‘ i -. o ) damageS orto establzsh the truth of any averment by evidence

s NRCP 55(b)(2)(empha81s added) | - |
o Inthe present case the Court properly conducted aprove up heanng to determlne the 3 ‘
amount of damages As default Was already entered against Defendant Fallml, a Jury tnal ) .
is only accorded When requlred by statute Defendant Falhm has pomted fono- apphcable . - 'A

: ‘statute that requlres a Jury trral m the present case - ' e

© o a &

S 10 o Further Defendant Fa]hm c1tes no apphcable case law to support she has a nght to o :

S ::11_2‘ .. Mana, _gement Park: Co 107 F: 3d 1374 1377 (9th Cir. 1997), for. the proposmon that the} - o
ey | unconsutuuonal demal Of a. JIHY tnal must be reversed unless +the ‘etror. was: harmless e

.14 .However United States V. Cahforma Mobhe Home Mana. ement Park Co., speclﬁca]ly'; Dol o

" || states the demal of a Jm'y ‘trial was’ found 1o be unconstitional: because:trial by Jury Wasaf; gt

6 required:by the: apphcable Falr Housing Act. Agalm in the: present case;; Defendant Falligg = i i

. ' o 11 1 Jury tnal Defendant Falhm attempts to cite United States v.: Cahforma Mobhe Home 1 .
7| vhas p01nted to no. apphable statute.or law that requrres a Jury triaki 1n the present case; andi:e
l 8|l --there is no: apphcable Fair Housmg Act that requlres trialby.j Jury " |

..';dDefendant Falhm ﬁarther*cltes -Molodyhi. Truck Insurances-Exchan e 74

0 992 3 04(0 {(Orz 1 987) for the proposmon that the: nght to:a Jury tnaluncludes havmg th

e e ,ﬁrsdecrde all issues: of fact In:Molod_r.h“ ‘the plarnuff didin: factrequest agfl yekr Fandit: g
522|l2 demed and: further default was; never enteréd.. The facts: in’the: present case are clearlye

l g1 23k moppos1te Defendant Falhm never requested a Jury tnal Furtherf- Defendant Falhrn fad ‘; R

default entered agamst her _ ; , rar N N :
Fmally, Defendant Fa]hm c1ted Lakinv Senco Products 987 P 2d 463 470 (193 5) g

"‘26’," to SuPPOftﬂlC proposmon that the amount of damages isa factto be deterrmned bY thGJUIY RN
. l .27 4 However - Lakln, ajury tnal was. requested and did oceur. The dlspute Was as to Whether 1 ;. A
. tne Jury should detenmne darnages m Lhe present case, Derendan hm drd not requesg'; L

R
o0

Page 21 of 25
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1 The court need nc

3 has not been supported by the reoord and should not be cons1dered

“ajury tmal Further she had default entered against her wh1ch pursuant to NRCP 55(b)(2) I
: negates-any rrght toa Jurytnal unless requlred by statute, and Defendant Fallini has pomted .4: e
tono apphcable statute L al
' F.:- - TheDistrict Court Properly Awarded Damages ‘ b
B The Defendant Falhrn argues that the damages- awarded t0 Judlth for future wage' o
loss were excessive and fhat there was no’ showmg that Jud:lth suffered any econon:uc loss.|
j ﬁom the death of. her son. However the Appe]lant carries the heavy burden of showmg the -
1 :j;court abused 1ts d1scret10n Weberv ‘State, 119 P.3d 107 119 (2005) In the present case | |

(e) References inBriefs to the Record

) Every assertion in-briefs re%ardlng matters in the Ce
.. -record shall be supported by areference to thepageand - |
i volumer:immber,” if - any, -of the a Appendlx ere the - .
© matter relied on is to e found.: A party referring to - ..
i+ evidence:whose: :admissibility is in controversy must. -
- cite-the pages-of the appendix or of the transcript at

-recelved or rej ected

d not cons1der the contentlons of an appe]lant where the appellant'

......

Bl 1mposs1ble for thrs ":Court to detern:une what ev1dence was presented to support future

economlc loss and What ev1dence Defendant Falhm now w1shes to obJect to : Any

. contentlons of Defendant Falhm re gardmg what Jud1th testlﬁed to at the prove up heanng

///

S

- “Page22 of 25 g

. which:“the" evidence-was 1dent1ﬁed offered and.. :.,: R

S opemng o |

T there 1S ne transcnpt from the hearmg Defendant Falhm has not: crted anythmg in. the - .
i record to support the content1on that Jud1th presented no-evidence of economlc loss Oor: that; '

1 the district court somehow abused its discretion in entermg defatﬂt]udgment (Appellant‘ 1o
Opemng Bnef p. 19 ls 3= 4) Nevada Rules-of. Appellate Procedure 28(e)(1) prov1des 1
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6 ':'f=:;‘should not be reversed

V.
CONCLUSION

Defendant Falhm carries the heavy burden of showmg the court abused 1tsi.'

respond to Request for. Admlssmns and a Motron for Partlal Summary Judgment She also 1' 4'

' drscretron Weber LA State 119 P. 3d 107, 119 (2005) Defendant Falllm has absolutely’f‘ ‘ o
failed to demonstrate the dlstrlct court abused'its. dtscretlon 1n any respect She falled to "f: Co

failed to comply with orders of the district court Defendant Fallini now ratses several S

arguments on appeal for- the first time, and the Court should not’ cons1der them g S |

| mamfest lnjustlce

- 'Nevertheless Defendant Falhm choseher attorney and ratrﬁedher attorney s conduct As . e

such, the prior orders of the district court are not clearly €rroneous. and do not result na’ RS

The dlstnct court d1d not error in Vacanng the jury trral and proceedlng VVlth a prove;:i '

1+ dlscretlon As such, Appellant s-appeal is Wlthout ment and the: Dlstnct Court..s.@rders-"{ o

Respectfully submltted ‘? % day of JlﬂY; 2011 gt o
ALDRICH LAW FIRM LTD. ;.

;o:lB Aldrich,Bsq.
- NevadaBarNo 68 7

(702)-853-5490: RO N TN
- (702) 227-1975 -
Attorneys for Respondents

| Page23of 25 -

'. “Aap hearmg, ‘as default had been entered against Appellant Further Defendant Falhm has ] o :;‘.:a-.- :
: '1-:.:falled to demonstrate that the darnages awarded to Respondent constrtute an abuse of - -
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I hereby certtfy that T have read this appellate bnef andto. thebest of my knowledge '

| certlfy that thls brief complles w1th all appllcable Nevada Rules of Appellate Procedure T
in partlcular NRAP 28(e) Wh1ch requrres every assertlon in the bnef regardmg matters m. N

'w1th the: reqmrements of the Nevada Rules of Appellate Procedure

DATED thls S’ day ofJuly, 2011 . . ¥
| - ALDRICH LAW FIRM LTD

. ~oth4Aldnch Esq
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‘Page 24 of 25

- mformatlon and bellef itis not fnvolous or mterposed for -any lmproper purpose T fl]].‘t]l er' | Lo

' the record.to be supported by appropnate references to the record on appeal Iunderstand 1 . G

' thatT may be subJect to sanct1ons i the event the accompanymg bnef isnotin confonmty 1 e

1601 S. Rainbow-Blvd., sﬁﬁe1605..‘......-.:*55A--.:“-w i

AttorneySfor Respondents ‘ " i
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l 1 IN THE SUPREME COURT OF THE STATE OF NEVADA
2 | SUSAN FALLINI, .
I o Supreme Court No:: 56840
3 Appellant, : :
I » ! vs. | s APPELLANT’S REPLY BRIEF |
7 5 | BEstate of MICHAEL DAVID ADAMS,
I . ¢ | By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,
7 ' ' :
I Respondent.
I 9 Pursuant to NRAP 28(a), Appellant, Susan Fallini, hereby submits Appellant’.s
' 10} Reply Brief: ’ '
l 11 ISSUES PRESENTED FOR REVIEW
l 12 Combining the issues presented for review as stated in Appellants Opening Brief

13 | with the issues as stated in Respondent’s Answering Brief the issues are as follows:

141~ (1)Did the district court abuse its discretion and commit reversible when it denied
15 Defendant’s Motion for Leave to File Motion for Reconsideratidn?
16 (2) May this court consider whether the district court committed re\fffersible error by
17 o vacating the jury trial, and determining damages? ‘ |

18 ~ (3) May the Supreme Court consider whether the district court propérly awarded
19 : damages in excess of $2.7 million to RESpondehts, Adams.
200 ~ DISPUTED FACTS
21 The procedural history and statement of facts have been laid -out.in detail in the

22 | previous briefs filed, thus only the disputed facts laid out in Respondént’s Answering

23 | Brief will be addressed. Fallini was told by Kuehn’s partner that he was suffering from a

24 | mental condition ‘and it was expected that had Fallini been given the opportunity to

25 | present her case in a hearing, Kuehn and his partner Gibson would be sﬁbpoenaed to shed| .

26 | light on that matter. Jt. Appx. II, 143. Further, it must be noted that not only did Kuehn

27 | fail to respond or in any way reply to almost every motion or discovery request filed in the

28 | district court, he also failed to appear at numerous hearings, including the heaﬁng to grant

5.
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1 | partial summary judgment, the hearing on the motion to reopen discover;f/, and the Order

to Show Cause. Jt. Appx. II, 240-241. At the hearings Kuehn did attend he offered no

[\

rebuttal to-arguments but sated that his office “dropped the ball” or pleaded with the court
‘to simply impose greater sanctions. Jt. Appx. II, 241. In one Order to Show Cause
Hearing Mr. Gibson, Kuehn’s partner, appeared for Kuehn and requested “a closed
courtroom to disclose the issues regarding Attorney Harry Kuehn. Mri Gibson [then]

NN L S W

informe[d] the court of Harry Kuehn’s issues with depression.” Jt. Appx. Ii, 241-242.

- It would be nice if there _Weie a more complete record of the District Court’s
9 | hearings especially the final hearing, however as no transcript was madf: of any of the
10 | hearings, counsel must cite to the vague record to Support stater_n.entsi and recollection of]
11 | proceedings. |
12 Finally, Fallini would emphasize that she did not discover Kuehn’s malpractice
13 until Juhe 2, 2010, at which point she promptly fired Kuehn and hired new counsel. Jt.
14 | Appx.II, 142-143. New counsel appeared for Fallini on Juné 17, 2010. Jt. Appx. 11, 87-88.
. 15 | In the next 32 days a litany of motions were filed and the final hearing held on July 19, -
16 | 2010. Jt. Appx. II, 242-244. The July 19, 2010, hearing resulted in the ﬁilal order that is

o0

- 17 | appealed from, denied the motion for reconsideration, dismissed the trial, and continued

18 | with the prove up hearing. Jt. Appx. II, 242. In that hearing Susan Fallini was présent and
19 | sworn in to testify. Jt. Appx. II, 242. It is unfortunate that there is no tiahscript of that
20 'héa_ring, like all other hearings, but it can be inferred from the Motion for Leave to File
21 Motion for Reconsideration that Susan Fallini testified to the contents of her unsigned
22 | affidavit attached to that motion. Jt. Appx. TI, 145, 151-152.
23 - STANDARD OF REVIEW

2% | - Fallini would like to take this chance to remedy her failure to cleatly delineate the

25 | standard of review applicable to each issue presented to the court.

26 (1) A motion for reconsideration is properly treated as a motibn under Rule
27 | 59(e), FRCP., to alter or amend the judgment. Huff v Metropolitan Life Insurance Co.,
28 | 675F.2d 119,122-23 &n. 5 (6th.Cir.1982). Although the approi_:)riatc standard of review

-6 -
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for a ‘motion to reconsider is generally whether the district court abused S'jts discretion, if]
the court's denial was baéed upon the interpretation and application of ja legal precept,
review is plenary. See Huj]f 675 F.2d at 122-23 n. 5; 6A J. Moore, A;loore’s Federal
Practice p 59.15 (2d ed. 1984); see also, Cowger v. Arnold, 460 F.2d 219, 220 (3d
Cir.1972) (Rule 59(a) motion for a new trial also reviewed on basis of é}lnderlying ﬁnal
judgment). Here, beéause the district court's denial of Fallini’s motion toi reconsider was
in part Based upon an improper determination of th§: law in granting Aidams sﬁmmary

judgment, review of this denial is plenary. Thus, the merits of Fallini’s cbntentions must

‘be explored. Koshatka v. Philadelphia Newspapers, Inc., 723 F.2d 329, 333 (3" Cir.

1985). |

) Although the issue of the dismissal of the jury trial is raised for the first time|
on appeal and arguments raised for the first time need not be considered (Montesano v.
Donrey Media Group, 99 Nev. 644, 650, 688 P. 2d 1081, 1085 (1983 ) citing Williams v.
Zellhoefer, 89 Nev. 579, 517 P.2d 789 (1973)) the court may consider argﬁment raised for
the first time on appeal when appellant presents argumént or authorities 1n support of an
alleged error in the court below, or the error is so immistakablé that it reveals itself by a|

casual inspection-of the record. Williams v. Zellhoefer, 89 Nev. 579, 517 P.2d 789 (1973)

| citing Allison v. Hagan, 12 Nev. 38,42 (1877);‘ Gardner v. Gardner, 23 Nev; 207, 45 P. :

139 (1896); Candler v. Ditch Co., 28 Nev. 151, 80 P. 751 (1905); Riﬁzersfide Cqsino v J
W. Brewer Co., 80 Név. 153, 390 P.2d 232 (1964); Smithart v. State, 86 Nev. 925, 478
P.2d 576 (1970). The unconstitutional denial of a jury trial must be revérsed lunless the
error was harmless. United States v. California Mobile Home Management Park Co., 107
F.3d 1374, 1377 (9th Cir. 1997),

(3)  This issue also is brought up for the first time on appeal hov&frever, due to the
progreésidns of the proceedings the evidence considered in the calculation and award of

damages was unknown at the time when objection could have been made on the record.

Jt. Appx. I, 242. A calculation of damages should only be upheld if fchére is competent

evidence to sustain it. Cornea v. Wilcox, 898 P.2d 1379, 1386 (Utah 1995) citing Rees v.

-7-
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Intermountain Health Care, Inc., 808 P.2d 1069, 1072 (Utah 1991); Penrociz’ v. Carter, 137
P.2d 199, 200 (Utah 1987). In general, an award of damages will be afﬁrrﬁed on appeal if

they are based upon substantiai evidence in the record. Dow Chemical Co. v. Mahlum, 114

Nev. 1468, 970 P.2d 98 (1998), citing Prabhu v. Levine, 112 Nev. 1538, 1543, 930 P.2d

103, 107 (1996). "Substantial evidence has been defined as that which 'a reasonable mind

might accept as adequate to support a conclusion.” Prabhu, supra at 1543; (quoting State |

Emp. Security v. Hilton Hotels, 102 Nev. 606, 608, 729 P.2d 497, 498 (1986))
SUMMARY OF REPLY ARGUMENTS

L Denying Fallini’s Motion for Reconsideration was an abuse of dlscretlon by

the Dvistrict Court because under a plenary review the Orders entered for which Fallini was

-requesting reconsideration were clearly erroneous, based on “facts” known to be untrue

but established by default, and resulted in manifest injustic_e. New. facts ;-were presented
to the District Court warranting reconsideration of the past orders, reriZdering the past
orders, of which Fallini was requesting reconsideration, erroneous and unjust.

II.  Dismissing the jury trial was reversible error because it dep;rived defendant
of their constitutional right and the .determination of damages is an is$ue‘of fact that
should have been resolved by a Jury | | |

0. The damages awarded to Adams by the District Court Were excessive and
are not supported by evidence in the record . ,

The District Court’s Order After Hearing should be reversed and the case
reman_ded, with instructions to reconsider previous orders and have all issues of fact tried| -

by a jury.

I

1
1
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REPLY ARGUMENTS

L THE DISTRICT COURT ABUSED ITS DISCRETION WHEN IT
DENIED FALLINI’S MOTION FOR RECONSIDERATION.

So long as it retains jurisdiction over a case, a trial court “possess:;es the inherent
procedural power to reconsider, rescind, or modify an interlocutory ordet for cause seen
by the court to be sufficient.” Mullally v. Jones, 2010 WL 3359333 (D.Név.), citing City|
of Los Angeles, Harbor Div. v. Santa Monica Baykeeper, 254 F3d 882, 885. (9"
Cir.2001). Thus the denying or grantihg of avr‘notion for reconsideration is within the trial
court’s discretion. Discretion is abused if the District Court’s decision is arbitrary or
capricious or if it exceeds the bounds of law.or reason. Jackson v. State; 117 Nev. 116,
120, 17 P.-3d 998, 1000 (2001). |

A trial court should reconsider, and reverse prior rulings made prior to final judgment
when the prior decision is clearly erroneous and the order, if left in place, 4w01'11d manifest
injustice. Masonry and Tile Contractors v. Jolley, 113 Nev. 737, 941 P 2d 486, 489
(1997) citing Little Earth v. Departmem‘ of Hoizsz’ng,‘ 807 Fed 2d 1433 (8™ Cir. 1986);
United States v. Serpa, 930 F.2d 639 (8" Cir., 1991).The Court’s ability to reconsider is
not hampered by the “law of the case doctrine” when the order reconsidered would w_of_k a
manifest injustice. U.S. v. Serpa, at 640. Fallini is not asking this couﬁ'to reverse the
Dist_rict Court’s ruling on its -granting of summary judgment but must show that
reconsideration should have been granted of that order and the Order ‘Sfriki.ng Fallini’s|
Answer éndA Counterclaim. A plenary review displays the District Court’s denia1 of]
Fallini’s- MAotion fbr Reconsideration to be arbitrary, ignoring facts presentéd and
unreasonably bounding its judgment by pro'cedural default rather that the merits of the

case.

A. The Motion for Reconszderatzon Should Have been Granted as New Facts and
Circumstances Existed Justifying Rehearing.

A district court may reconsider a previously decided issue if substantially different

evidence is introduced or the decision is clearly erroneous. Masonry and Tile Contractors

-9.
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Ass'n of Southern Nevada v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737; 941»P.2d 486
(1997) citing with approval Little earth of United Tribes v. Department of Housing 807 F.
2d 1433, 1441 (8" Cir. 1986). Rehearing sﬁould be granted where new issues of fact or
law are raised supporting a ruling contrary to the ruling already Areachved hav¢ be;n
presented. Moore v. City of Las Vegas, 92 Nev. 402, 405, 551 P. 2d 244, 246 (1976). -

.Fallini’s Motion for Reconsideration raised new issues of fact shdwing that it was
common knowledge that the area where the cow was hit was free range, in direct|
opposition.to‘ what had previously been established through default. Jt. Appx. 11, 149. It
also established that Fallirﬁ had been lied to near the beginning of the case and told by her
attorney that the case was over. Jt. Appx. II, 151-152. Although the Affidavits attached to
Fallini’s Motion for Reconsideration were unsigned they wefe accompanied by a signed|
affidavit from Fallini’s -newly retained counsel, detailing that signed affidavits would bef
producéd as soon as they weré received back. Unfortunately, given that the hearing on
this motion was held thirteen days later, Fallini did not have the signed-affidavits back
prior to the motion being denied. Jt. Appx. 1. 242-244. Ttis impoftant to inote that Susan|
Fallini was sworn in to testify at that hearing and could have given swdm testimony on the |
cbn_tents of her affidavit for the courts considefation( It. Appx. 11, 242. lj‘urther, the fact
that the area wherc the cow was hit was open range was supported not only by unsigned
affidavits but a signed letter from Deputy Attorney General, Gilbert R. Garcia on State of
Nevada Office of the Attorney General letterhead written on behalf of the Nevada
Department of Transportation, stating that not only was the road where the accident
occurred in open range but it was clearly marked as such. Jt. Appx. 1L, 149. This letter
would have been properly considered by the District Coﬁi‘t because the circumstances are
sufficient to show its accuracy. NRS 51 075.

Because the new facts presented to the court showed the prior rulings to be clearly
erroneous the District Court abused its discretion when it arbitrarily denied Fallini’s

Motion for Reconsideration.

"
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B. The Order Granting Partial Summary Judgment and the Order Strtkmg Answer
and Counterclaim were Erroneous and Manifested Injustice.

The Orders that Fallini requested be reconsidered were granted at the time they

were entered as the district court was forced to enter decisions based entirely upon
N

_ KUehn s repeated and blatant inaction, and not on sound factual basis and ‘legal premises.

Jt Appx. II, 143. The longstanding policy of law favors the dlsposmen of cases on their
merits. Moore v. Cherry, 90 Nev. 390, 393-394, 528 P.2d 1018; 1021 (1974) citi_ng‘
Richman v. General Motors Corp., 437 F. 2d 196 (CA. 1% Cir. 1971); Bazrwens v. Evans,
109 Nev. 537, 539, 853 P.2d 121, 122.(1993). The orders entered were entered based on
Kuehn s procedural failures and not on the merits of the case. >'

The “facts” on which the Order Granting Partial Summary Judgment was based
were “conclusively. establlshed” through Kuehn’s failure to respond to Adams’ Request
for Admissions. Jt. Appx. I, 55-57. Although, failure to respond to requests for
admissions will result in those matters being deemed concluswely estabhshed even if the
established matters are ultimately untrue (Lawrence v. Southwest Gas Corp., 89 Nev. 433,
514 P.2d 868 (1973)) that rule should not be extended to establish “facts” purported that
were known to be false when propounded. ‘A Court’s Ainterpretation of rules and law
"should be in line with what reason and public policy would indicate: the legislature
intended, and should avoid absurd results." State v. Quinn, 30 P.3d 1117, :1120 117 NeV
709 (2001), quotmg Gallagher v. Czty of Las Vegas, 114 Nev. 595, 599-600, 959 P.2d
519, 521 (1998). The method by wh1ch the “facts” Were established prevmusly, could
also “conclusively estabhsh” that £rass grows pmk Furthermore, the fact that the area |
where the cow was struck was open range was and is common knowledge in Nye County
and the road on which the accident took place was marked with signs showing it to be
open range. Jt. Appx. II., 149. By continuing to allow a fact to stand, the opposite of]
which is truth commonly known and could have been' established through judicial notice|
if litigated on the merits, the District Court is encouraging attorneys to eng'age in unethical

conduct in violation of the Nevada Rules of Professional Conduct, sPecmc ally Nevada
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Rule of Professional Conduct 3.3.° |

The commonly known facf that the area where the accident occurrefd ié open range
renders the Order Granting Summary Judgment erroneous. Holding Féllini liable for
more than $2.7 million resulting from the miscbnduct of the attome&’s’ involved is

manifestly unjust. The District Court has a duty to exercise discretion to seek truth and

| justice. When serious misconduct occurs a trial judge has an obligation to intervene sua

sponte to protect litigants’ rights to a fair trial. DeJesus v. Flick, 116 Nev. 812, 7 P.3d 459,
466 (2000), Papez D.J., concurring. By denying Fallini’s Motion for Reconsideration the
District Court abused its discretion and failed to_uphold the integrity of thé court. Code of]

Judicial Conduét Canon' 1..

C. Fallini Shoulﬁ noi.be Bound by the Negligence of Her Attorney as She Too Was |

a Victim of His Negligence and in no Way Ratified his Actions or Inactions.
Adams argues that Fallini shirked her responsibilities as a party to the litiggtion and
that Kuehn’s negligence is imputed to her. In support of this pfopositicgm Adams cites
Tahoe Village Realty v. DeSmet, 95 Nev. 131, 590 P.2d 1158, 1161 (1979) overruled on
other grounds, and Moore v. Cherry, 90 Nev. 390, 528 P.2d 1018 (1974). In Tahoe Village
the appbellants’ attorney With'c'lrew‘without filing a responsive pleading. A month later a
default was entered against them. Appellants did not retain new counsel uatil four months

after their first counsel withdrew and three months éf_ter the entry of default. Tahoe

~ Village supra at 133. In Moore v. Cherry the appellants retained the same counsel to |

represent them in the appeal that they had in the lower court, whose negligence and
disregard of the rules caused their action to be dismissed. Moore v. C’herry :subra- at 395.
Until approximately June 2, 2010, Kuehr failed to communicate the status of the
case, except to fell defendant thﬁt the case was “over and had been taken care of.” Jt.
Appx. 1L, 142, 151. Finally, Mr. Tom Gibson éontacted Fallini and apprised her of the
true status of her case. Jt. Appx. II., 142, 151. As soon as Fallini discovered Kuehn’s
negligence, she was referred to and retained new counéel without delay. Jt Appx. II, 151.]

Unlike the appellants in Tahoe Village, Fallini had no time during the lower court

-12-
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proceedings where she was representing herself and would have had reason to check the
status of the litigation herself as opposed to trustmg the representations made to her by her
attorney. Further, unllke the appellants in Moore, as soon as Fallini was 1nformed of her
attorney’s failures she immediately sought replacement counsel to begin 'challenglng the

miscarriage of the case. In no way did Fallini ratify the inaction of her counsel.

Although, notice of the motions and orders were given to Kuehn, like all other|

aspects of the litigation, Kuehn falled to pass on service to Fallini. Due to the extremity of|
the dereliction of duty shown by Kuehn in these proceedings it must be noted that Fallini
never received notice of the course or continued ex1stence of the proceedlngs until
Kuehn’s Jaw partner G1bson informed her of such. Jt. Appx II, 151. _
Adams further contends that despite Fallini’s lack of knowledge or ;action ratifying
her. attorney’s behavior she is estopped from raising the issues appealed due to the actions
and or inactions of Kuehn. Adams states that ‘ratification of. anv'attome)'?’s conduct can
occur through negligence, inattention, or the failure to express disapproval by his client, as

it’s the client’s duty, having knowledge of the case, to express her d‘isapprm'/al within a

reasonable time, under the equitable doctrine of laches.” Comb’s Admr v. Virginia Iron,

Coal & Coke Co., 33 SW 2d 649 (Ky. 1930); Baumgartner v. Whinney, 39 A.2d 738 (Pa.| -

1944); Kreis v. Kreis, 57 S.W.2d 1107 (1933 Tex. Civ. App.) error disnlissed, former app. |
36 S.W.2d 821. Repondent’s brief, p. 17-18. Based on this definition F allini ih no way
ratified Kuehn’s actions or inactions because she expressed her disapproval immediately|
upon her being informed of his negligence, firing him, replacing him as counsel and
pleading to the court for reconsideration of the orders granted as a resalt of his inactions.
Jt. Appx. 11, 76-86, 130-132, 133-152, 241-244. As Fallini was being misled by Kuehn
through the fnajorit_y of the proceedings, kept under the belief that the casie was over, she
was the greatest vicﬁm of Kuehn’s malpractiee and it would be grossly unﬁust to hold her}-
accountable or infer that she in any way ratified his negligence. |

For the foregoing reasons the District Court had the discretion to and under the|

circumstances of this case should have granted Fallini’s Motion for Reconsideration. In
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“denying that Motion the District Court abused its discretion, allowing the perpetuation of]

erroneous orders manifesting injustice, committing reversible error.

On a policy note; because of the extreme nature of Kuehn’s dereliction of duties,
and the commonly known easily established fact of the area being open range
contradicting the fesults of this case a remand of this case with directions for
reconsideration would not dpen floodgates. Rather, it would affirm prior holdings of this

court where new trials have been granted to remedy attorney misconduct where the

- misconduct so permeates the proceedings and/or where absent the misconduct the verdict

would have been different. Loice v. Cohen, 124 Nev. 1, 174 P.3d 970, 978-982 (2008). If]
this is not a case where attornéy misconduct warrants a rehearing then the court will be|
hard pressed to find one. Another troubling aspect of this case is the level of negligenbe
Kuehn was able to reach without an authorlty involved notifying :F allini of the
clrcumstances When serious misconduct occurs a trial judge has an obligation to
1ntervene sua sponte to protect litigants’ nghts to a fair trial. DeJesus v. Flick, 116 Nev.
812, 7 P.3d 459, 466 (2000), Papez D.J., concurring. Arguments in derogation of
professional‘ conduct rules should not be condoned by a court even abserét objection. Id.
citing Wanner v. Keenan, 22 TlLApp.3d 930, 317 N.E.2d 114 (1974). The trial judge is
reSponsible for the justice of hié judgments and has a duty to chtrol proceedings to
ensure a just result. Id. citing Paulsen v. Gateway. Trdnsporz‘atz'on Co., 114 I1l.App.2d 24 1,
252 N.E.2d 406 (1969).

IL THIS COURT CAN PROPERLY DETERMINE THAT THE TIRAL
COURT COMMITTED REVERSIBLE ERROR - WHEN IT
DISMISSED THE JURY TRIAL AND DETERMINED DAMAGES

Although the issue of the dismissal of the jury trial is raised for the first time on
appeal ar_1d. arguments raised for the first time need not be considered: (Montesano v.

Donrey Media Group, 99 Nev. 644, 650, 688 P. 2d 1081, 1085 (1983 ) citj-ing Williams v.

- Zellhoefer, 89 Nev. 579, 517 P.2d 789 (1973)) the court may consider argument raised for

the first time on appeal when appeliant presents argument or authorities in support of an
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alleged error in the court below, or the error is so unmistakable that it reveals itself by a
casual inspection of the record. Wz’llfams v. Zellhoefer, 89 Nev. 579, 517 P.2d 7 89 (1973)
citing dllison v. Hagan, 12 Nev. 38, 42 (1877); Gardner v. Gardner, 23 Nev. 207, 45 P.
139 (1896); Candler v. Ditch Co., 28 Nev. 151, 80 P. 751 (1905); Riverside Casino v. J.
W. Brewer Co., 80 Nev. 153, 390 P.2db 232 (1964); Smithart v. .State, 86f Nev. 925, 478
P.2d 576 (1970). This matter was set for a jury trial when the district Court vacated that
jury trial setting and determined damages from the bench. Jt. Appx. 11, 242, |
This case is unique in that Fallini did not request the jury trial. However defendant

Fallini did not have time to request a jury trial as the jﬁry trial that was scheduled was}

grant default the District Court inquired as to who was going to -determige damages and
amounts, Attorney Aldrich told the court it should go forward_ 'With the hearing that day|
and detefmine damages. A directive the court obviously followed. Jt. Appx. II, 223, 242.
Not only was Fallini not afforded an opportunify to request a _jury trial but forced to
immediately argue damages at a hearing scheduled to determine an Applicatipn for
Default and her Motion for Reconsideration.

Adams contends thét the District Court properly dismissed the trial and proceed

with a prove up hearing as it was allowed to do by virtue of the default it had entered

previously pursuant to NRCP 55(b)(2). In cases where the court has entered default it still
must accord a right of trial by jury to the partiés when and as required by any statute of]
the State. NRCP 55(b)(2). Article 1, Section 3 of the Nevada Constitutiori provides:

Trial by jury; waiver in civil cases. The right of trial by Jury shall be
secured to all and remain inviolate forever; but a Jury trial may be waived
by the parties in all civil cases in the manner to be prescribed by law; and in
civil cases, if three fourths of the Jurors agree upon a verdict it shall stand
and have the same force and effect as a verdict by the whole Jury, Provided,
the Legislature by a law passed by a two thirds vote of all the members
elected to each branch thereof may require a unanimous: verdict
- notwithstanding this Provision. : '

Although no statute exists requiring that damages be determined by a jury, Fallini

still had her constitutionai right to a jury trial which she never waived or had opportunity
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to assert. Further, it is well established law 'that the right to jury trial includes having a
jury determine all iesues of fact. Molodyh v. Truck Insurance Exchange, ‘744 P.2d 992,
304 Or 290, 297-298 (1987) “The amount of damages *** from the begmnmg of trial by
jury, was a ‘fact’ to be found by the jurors.” Lakin v. Senco Products, Inc.; 987 P.2d 463, |
470, 329 Or. 62, Quoting Charles T.,McCOrmlck, Handbook on the Law _of Damages 24
(1935). | | o

Factual determinations remained as to damages, even though the Court struck the
defendant's answer and entered default. The Court's unexpected and immediate
determination of damages from the bench, after striking the jury trial, violated Fallihi's
right to a jury trial secured by the above cited section of the Nevada Constitution. The
Damages awarded by the District Court in total exceeded $2.7 million, making the error|
very harmful to Fallini, Jt. Appx. II, 2222-223. Thus, the District Court committed
reversible error when it dismissed the jury trial and determined damages Without affording
Fallini the opportunity to secure much less waive her right. | | '

. THE SUPREME COURT MAY DETERMINE THE TRIAL COURT
'ERRED WHEN IT AWARDED EXCESSIVE DAMAGES WIHTOUT
LEGAL BASIS

Although this issue is brought up on appeal for the first time the and the Supreme
court need not consider it may do so as the error.is eo unmistakable that it reveals itself by
a casual inépection of the record. Williams v. Zellhoefer, 89 Nev. 579, 517 P.2d 789
"(1973) citing AZ'l.ison v. Hagan, 12 Nev. 38, 42 (1877); Gardner v. Gardner, 23 Nev. 207,
45 P. 139 (1896); Candler v. Ditch Co., 28 Nev. 151, 80 P. 751 (1905) Riverside -Casino

v. J. W. Brewer Co., 80 Nev. 153, 390 P.2d 232 (1964) szthartv State 86 Nev 925,

478 P.2d 576 (1970). A casual inspection of the record in this case shows a distinct lack

of record/evidence.

"A calculation ofv damages should only be upheld if there is competent evidence to
sustain it. Cornea v. Wilcox, 898 P.2d 1379, 1386 (Utah 1995) citing Rees v.
Intermountain Health Care, Inc., 808 P.2d 1069, 1072 (Utah 1991); Penrod v. Carter, 737
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P.2d 199, 200 (Utah 1987). In this matter, there is no record of a showingg that plaintiff's

suffered any economic loss from the death of their son. The only tangible damages for

. which evidence can be inferred are the funeral expenses. Jt. Appx. 11, 222-223, 242.

CONCLUSION

This cataclysmic, train wreck of a case was occasioned by the blatant malpractice| -
of Appellant's first lawyér, which cause the entry of partial summaryf judgmenf, the
striking of Appellant's answer, and the entry of default against Appellant, ;has resulted in
judgment in contravention of the éctual facts. The District Court abused its discretion and
committed reversible error when it unreasonably denied Appellant, Fallirii’s Mbtion for
Reconsideration, vacated the jury triél and awarded excessive damages to Adams.

| }Now Appellé.nt faces a huge ($2.7 million) uninsured damage award. This court
should reverse the District Court’s decision and remand the case, direqfting the lower
Court to reconsider its earlier orders and allow Appellant her defense. |

" L |

1

1
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- An unpublished order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123.

IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINI, No. 56840
Appellant, :

VS,

ESTATE OF MICHAEL DAVID ADAMS, FILED
BY AND THROUGH HIS MOTHER | .

- JUDITH ADAMS, INDIVIDUALLY AND | AUG 19 2011
ON BEHALF OF THE ESTATE, .
Respondent. ' CLEET(ASESI&%EP%EEM@(?URT
b —_— S . By S'V()'C'A/M

N DEPUTY CLERK

ORDER SUBMITTING APPEAL FOR DECISION
WITHOUT ORAL ARGUMENT

Oral argument will not be scheduled in this appeal, and it
shall stand submitted on the reédrd and the briefs filed herein, as of the
date of this order. NRAP 34(f). |

It is so ORDERED.

CJ.

cc:  Marvel & Kump, Ltd.
John Ohlson
Aldrich Law Firm, Ltd.

SupREME COURT
OF
‘NEVADA
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INTHE
SUPREME COURT OF THE STATE OF NEVADA
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Las Vegas, Nevada 89146

(702) 853-5490 . \

| Attorneys for John P. Aldrich

and Tony and Judith Adams | © WYE COUNTY CLERK

BY DEPUTY

John P. Aldrich, Bsq. | - FILED
Nevada State Bar No. 6877

ALDRICH LAW FIRM, L'TD. B - __-"
1601 S. Rainbow Blvd., Suite 160 701 MAR 795 P 37

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

SUSAN FALLINI and JOE FALLINI, Case No.: CV31449

. Dept. No.: 1
Plaintiffs,

V.

THE HONORABLE ROBERT W.
LANE,TONY ADAMS, JUDITH ADAMS,
JOHN P. ALDRICH, ESQ., HAROLD ‘
KUEHN, ESQ. ; DOES I through V, jointly and -
severally, '

- Defendants.

MOTION TO DISMISS , :
Defendants JOHN P. ALDRICH, TONY ADAMS, and JUDITH ADAMS, by and through their

llattorney of record, John P. Aldrich, of Aldrich Law Firm Ltd., hereby move to dismiss the Complaint for

Declaratory Relief filed by Plaintiffs.
/11
/1]
/1]

W

25
26
27
28

/1]
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This Motion is made and based upon the attached memorandum of Points and Authorities, the

attached exhibits, and any testimony or other evidence the Court will entertain or consider at the hearing
on this matter.
LS
DATED this _ ¢/ *day of March, 2011.
ALDRICH LAW FIRM, LTD.
P. Aldrich, Esq.
evada Bar No.: 6877
1601 S. Rainbow Blvd., Suite 160
~ Las Vegas, Nevada 89146
(702) 853-5490
Attorney for Defendants John P. Aldrich,
Tony Adams and Judith Adams
NOTICE OF MOTION
TO: Plaintiffs Susan and Joe Fallin; ’
TO:  John Ohlson, Esq. and Jeff Kump, Esq., attorneys for Plaintiffs.
PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion to.Dismiss on for
hearing before the above entitled Court on the i -'j(day‘of M 3/7 _ . 2011, at the hour of _
] :p0_Frm., or as soon thereafter as counsel may be heard.

DATED this_Z| € day of March, 2011.

ALDRICH LAW FIRM, LTD.

P. Aldrich, Esq.
Nevada Bar No.: 6877
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
(702) 853-5490
Attorney for Defendants John P. Aldrich,
Tony Adams and Judith Adams
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INTRODUCTION

This Complaint for Declaratory Relief against The Honorable Robert W. Lane, John Aldrich, Esq.,
Tony Adams, Judith Adams, and Plaintiffs’ former attorney, Harold Kuehn, Esq., has no basis in law or
fact and is nothing more than a blatant attempt on the part of Plaintiffs to judge shop. Plaintiffs have
already filed an appeal currently béfore the Nevada.Supreme Court on the same issues. * The matter is
still on appeal; briefs have not even been submitted yet.

The naming of Defendants John P. Aldrich, Esq., Tony Adams, and Judith Adams (not to mention

8 [Judge Lane) is an‘abuse of process, and this lawsuit is frivolous. Consequently, this Motion to Dismiss

should be granted.

MEMORANDUM OF POINTS AND AUTHORITY
| L |
STATEMENT OF FACTS _
There is a long and somewhat complicated history to the case that resulted in the judgment .
Plamuffs seek to have declared null and void (the “underlying case™). The underlying case is t1tled
Adamsv. Fallini, Fifth Judicial District Court Case No. CV24539, Dept. 2P. It will be very helpful -
to the Court, in deciding this cése, 1o understand fhe “ins and outs” of that case. |
The Underlying Incident | ‘
Michael David Adams was born on May 10, 1972. He was the only child of the marriage
between Judith and Tony Adams. Michael was an eXtrémely loving child, and grew into an extremely
‘lovmg man. Michael w01ked as staff geologist for Southern California Geotechnical Inc. , making
'apploxmlately $45, 000.00 per year plus benefits.
On July 7, 2005 around 9:00 p.m., Michael was lawfully driving his 1994 Jeep Wrangler on
SR 375 highway in Nye County, Nevada. At that time and place, a Hereford cow suddenly appeared
in Michael’s travel lane, blocking his Path. Although Michael was drii/ing at a lawful rate of speed,
it was not possible for him to avoid colliding with the cow and hehit it head-on. Michael’s ] eep rolled
over and left the paved highway. Sadly, Michael died at the scene.

Plainfciffs Susan and Joe Fallini were the owner of the cow which was in Michael’s travel lane
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and caused his death. The cow was many miles away from the owners’ ranch at the time of the
incident. Further, the Fallinis had taken no precautions to keep the cow from the highway where the
collision occurred, including failing to put a florescent tag on the cow so it would be visible at night
As a direct and proximate result of the Fallinis’ negligence, Michael was killed.

Procedural History of the Underlying Case

On Qf about November 29,2006, Judith Adams filed alawsuit in Clark County, Nevada. Susan
Fallini, one of the Plaintiffs in this case, was duly served with a copy of the Summons and Complaint
on March 1, 2007, and an Answer and Counterclaim .(seeking to recover the value of the cow) were
filed on Maxch 14, 2007.
The case was later transferred to Pahrump, Nye County, Nevada. Some time around April 25,
2007, counsel for the Estate of Michael David Adams, Katherine Peck, Esq., appeared to defend
against the counterclaim. |
'~ Plaintiff Susan Fallini challenged the venue in Pahrump, Nevada, instead asking the Court

to transfer the case to Tonopah, Nevada, which is still in the Fifth Judicial District and still in Nye

- County, Nevada. Ms. Adams opposed the-motion through her counsel at the time, Edward Achrem,

'Esq. (Opposition to Defendant Susan Fallini’s Obj ection to Pahrump as Forum and Motion to Have

Matter Heard in Toﬁopah, attached heretq as Exhibit A.) Ultimately, on April 30, 2007, the Court

denied Plaintiff Susan Fallini’s objection and kept the matter in Pahrump, Nevada. Again, the

underlying caseis titled Adams V. Fallini, Fifth Judicial District Court Case No. CV24539, Dept. 2P.
The early case conference was held on or about June 15, 2007. Ms. Peck attended at Mr. |

~ Aldrich’s office; Mr. Kuehn, counsel for current Plaintiff Susan Fallini, did not attend, nor did he call

in at the designated time (the parties had agreed to allow Mr. Kuehn to appear telephonically).
However, Mr. Kuehn 1ater telephoned Mr. Aldrich. Several attempts to obtain the signature of Mr.
Kuehn on the Joint Case Conference were unsuccessful, so the Case Conference Report was filed
without Mr. Kuehn’s signature.

On October 31, 2007, Plaintiff submitted interro gatoﬁes to Fallini. Those interrogatories

were never answered. Adams also submitted requests for admission and its first set of requests for
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' pro‘duotion.of documents on October 31, 2007. Pursuantto the Requests for Admission' that Susan

Fallini never answered, Ms. Fallini admitted the following:

L.
2.

10.

11.

12.

That Defendant’s property is not located within “open range.”

That Defendant is the owner of the cow that is mentioned in the Complaint on file
herein.

That it is the common practice of Nye County ranchers to mark their cattle with

reflective or luminescent tags.

‘That the subject cow was not marked with a reflective or luminescent tag.

That the subject cow crossed a fence to arrive at the location of the subject accident |
described in fhe Complaint on file herein.

That Defendant’s cattle havc_::previousiybeen involved in incidents with motor vehicles
on the roadway.

That Defendant does not track the location of her cattle while they are grazing away
from Defendant’s propert_y. | |

That Defendant does not remove her cattle from the roadway when notified that the

cattle are in a roadway.

That the subject cow was not visible-at night.

That Defendant was aware thaf the 'subjeét cow was not visible at night prior to the
incident that is the subject of the Complaint on file herein.

That the subject cow Was in the roadway of SR 57.5 at the time of the incident that is the
subject of the Complaint on file hereiﬁ. |

That the subject cow’s presence in the roadway of SR 375 was the cause of the motor
vehicle accident that is the subject of the Complaint on file herein.

That Defendant did not know the location of the subject cow at the time of the incident

! The Requests for Admission are an exhibit to the Motion for Summary Judgment, which is '

attached hereto as Exhibit . They are not attached here so as to avoid redundancy.
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that is the subject of the Complaint on file herein.
14, That the presence of a reflective or luminescent tag on the subject cow would have
made the subject cow visible at the time of the incident that is the subject of the
.Complaint on file herein.-
(Plaintiff’s First Set of Requests for Admission to Defendant Fallini, attached hereto as Exhibit B.)
A second set of requests for production of documents were submitted to Susan Fallini on July
2, 2008, requesting information as to Ms. Fallini's insurance,policies and/or carriers that may provide
coverage for damages that oécurred as aresult of the incident Susan’ Fallin_i:never responded to any of
the written discovery réq_uests; the-discovery period lapsed without any responses being provided by A
or on behalf of Susan Fallini. |
On or about April 7, '2.008' (and again on May 14, .21008 with a Certificate of Service), Ms..
Adams and the Estate ﬁled.a Motioﬁ_ for Partial Summary Judgment. -Susan Failini did not opi)ose that
motion and the Court granted that Motion on 'Juiy 30, 2008. (Motion for Partlal Summevujyv Judgment
(pleadjng .0n1yl no exhibits), attached hereto as Exhibit C) ‘NOtice of entry of thé Order Granting '

Plaintiff's Motion for Partial Summary Judgment was. served on Defendant on August 15, 2008.

(Notice of Entry of Order and Order Granting Plaintiff’s Motion for P.artialv Summary Judgment, -
attached hereto aé Exhibit D.) o - ‘
Ms Adams’ counsel attempted to »amicably resolve the discovery dispute and obtain a copy of*-
Ms. Fallini’s applicable insurance policies, but to no avail. ,On_Fel‘)ruary 24, 2009, Ms. Adams’
counsel sent letters to Ms. Falhnl s counsel seeking responses to the discovery. |
_ Ms. V'Adam.s’ and theEstéte’s counsel, Mr. Aldrich, attempted to diécuss this discovery issue
with Ms. Fallini’s counsel, Mr. Kuehn, as well. On or about March 6, 2009, Mr. Aldrich contacted
the office of Mr. Kuehn. Mr. Aldﬁch was informed that Mr. Kuehn was not available. Mr. Aldrich-
left a message with Mr. -Aldrich’s phone number and asked that Mr. Kuehn returh the call. No return
call ever came. On March 18, 2009, Mr. Aldrich again contacted the‘ofﬁce of Mr. Kuehn. Mr.
Aldrich was informed that Mr. }Ku'ehn was not available. Mr. Aldrich left amessage with Mr. Aldrich’s

phone number and asked that Mr. Kuehn return the call. No return call ever came.
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On March 23, 2009 — nearly nine months after propounding the discovery — Mr. Aldrich filed
a Motion to Compel Defendant’s Production of Documents, including information regarding any '
insurance policies that may provide coverage for the incident as contemplated in the Plaintiff's second
request for documénts. This motion was heard on Ap.ril 27,2009. Ms. Fallini’s attorney, Mr. Kﬁehn,
attended the hearing. Mr. Kuehn did not oppose the motion to.compel and agreed at the hearing it was

warranted. Mr. Kuehn agreed sanctions were warranted, however, he disputed the amount of sanctions

requested. Th Honorable Robert Lane granted the Motion to Compel and awarded John Aldrich, Esq.,

$750.00 in sanctions for having to bring themotion. A Notice of Entry of Order on the order granting
the Motion to Compel was entered on May 18, 2009. (Notice of Entry of Order and accompanying"
O;der, attached hereto-as Exhibit E.) It was served by mail oﬁ Defendant on May 14, 2009. Defendant
never coniplied with the Order. ' - |

On June 16, 2009, M. Aldrich filed a Motion to Strike Defendant’s [Fallini’s] Answer and
Counterclaim ,dué to Susan Fallini’s complete failure to comply with discovery réquests and the Court’s |
Order. Mr. Kuehn agmn attended the hearing and again provided no explanation as to why Ms. Fallini
failed to respond to all_'discovery. requests, but stated Ms. Palhm Would ,_cbmply and respond to the
discovery requesfs. The Court denied Adams’ aﬁd the Estate S Motion to Strike based on Mr. ?Kuehn’ s
promises to comply. TheCourt did, however, order Ms. Fallini and her counsel to comply with the

Order granting Plaintiff’s Motion to Compel and to respond to Ms. Adams’ and the Estate’s discovery

requests by July 12, 2009 or Ms. Fallini’s Answer and Counterclaim would be stricken. The Court also '

ordered Ms. Fallini to pay a $1,000 sanction. (Order Denying'PlaintifF s Motion to Strike Defendant’s
Answer and Counterclaim, attached hereto as Exhibit F.)
Ms. Fallini still did not comply with the Court’s Order and failed to respond to the discovery

requests. On Aungust 31, 2009, Plaintiff brought an Ex Parte Motion for Order to Show Cause Why

- Defendant Susan Fallini and Her Counsel Should Not be Held in Contempt. The Court issued an

Order on Plaintiff’s Order to Show Cause, dated October 8, 2009, that Susan Failini must produce all
documents responsive to the outstanding discovery requests b§; October 12, 2009. The Court further

ordered that if Ms. Fallini did not supply the requested information by October 12,2009, Ms. Fallini’s
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counsel would be held in contempt of court and would be fined $150.00 a day, beginning October 13,
2009. Further the Court ordered that if the requested information was not provided by October 12,

2009, the Court would strike Ms. Fallini’s pleadings in their entirety. (Order to Show Cause, attached

“hereto as Exhibit G.)

Ms. Fallini never did respond toPlaintiff’s discovery requests. However, Mr. Kuehn’s partner,
Thomas Gibson, Esq., notified Mr. Aldrich'by phone and by letter that there was no insurance available.

On November 4, 2009,’the Court entered its Findings of Fact, Conclusions of Law and Order
striking Ms. Fallini’s Answer and Counterclaim and directing the Court Clerk to enter Default against |
Susan Fallini. (Findings of Fact, Conclusions of Law and Order Striking Answer and Counterclaim

of Defendant Susan Fallini and 'Holding‘Defendant’s Counsel in Contempt of Court, attached hereto :

as EXhlblt H.) Because Ms. Fallini’s Answer has been stricken, all the allegatlons of the Complamt i

‘were deemed to be true. On February 4, 2010, the Clerk of the Court entered Default agamst

Defendant. (Exh1b1t 1)

Despiterepeated requests, Fallini continued to fail and. refuse to provide insurance information, -
ora response that Fallini had no insurance. Consequently, Mr. Aldrich was again forced to bn'ng yet
another"Ek P ar'te.Motionvfor Order to Show Cause Whleefendant-aﬁd Her Counsel Should Not Be v
Held in Contempt. The Order to Show Cause was granted, and anothef contempt hearing was held on

May 24, 2010. (Findings of Fact, Conclusions of Law and Order Holding Defendant’s Counsel in '

Contempt of Court, attached hereto as Exhibit.J .) Neither Ms. Fallini nor hér counsel, Harry Kuehn,

appeared at the hearing. However, Thomas ‘Gibson, Esq., the law partner to Mr. Kuehn, appeared at
the hearing. Following argument by counsel, the Court made substantial ﬁndings of fact and
conclusions of law. The Court also held Mr. Kuehn in contempt yet again held Ms.Fallini and her
counsel in contempt of court and sanctioned them an additional $5,000.00. Further, the Court again
ordered Ms. Fallini to provide the information that had been ordered on several fn:ior occasions, and
imposed a $500.00 per day sanction, beginning June 1, 2010, if Fallini did not respond as ordered.
(Exhibit 7.) | |

iy
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On June 24, 2010, Defendant Judith Adams, through her counsel John Aldrich, Esq., filed an
Application for Default Judgment. Ms. Adams sought a total of more than $9,000,000.00 in damages.
A hearing was held on July 19, 2010 before Judge Lane, and Ms. Adams and Ms Fallini both appeared

with counsel Ultimately, Judge Lane awarded Ms. Adams the followmg

Damages for grief, sorrow and loss of support: .$1,000,000.00
Damages for future lost earnings ' $1,640,696.00
Attorneys’ fees | $50,000.00
Sanctions levied against Mr. Kuehn. ' .$3S,OO0.00
Funeral expenses ‘ $5,.l 88.85.
TOTAL © $2,730,884.80

The Court denied Ms. Ade.ms’ request forhedonic damages. (See Order After Hearing, attached

‘hereto as Exhibit K.)

Plamt1ff Susan Falhm ﬁled a Notice of Appeal on or about September 7, 2010. (Notlce of
Appeal, attached hereto as Exhlblt L.)Onor about September 29,2010, Ms ‘Fallini filed her Docketing

Statement, in Whlch she hsted the i issues for appeal (Docketmg Statement (without attaelnnents)

attached hereto as Exhibit M.) The issues on appeal, as hste_d in Ms. Fallini’s Docketmg. Statement,

are the following: ,
(1) Whether ttle district court committed areversible error in denying Defendarit’ s Motion fo.r)
- Reconsideration.
(2) Whether the distn'ct court erred [sic] vacating the jury trial herein,. ahd determining damages.
(3) Whether damages awa:rded by the district court Were excesisive, and withouta legal basis.
(E};hibit M, p. 3.) Conspicuously absent from the list of issues presented to the Nevada Supreme Court ‘
is the allegation of ‘fraud on the court. | -
111
111

111

1.
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1I.
LEGAL ANALYSIS
A.  This Matter Is Frivolous and Has No Basis in Law
NRCP 12(b) provides:

(b) How Presented. Every defense, in law or fact, to a claim for relief in.any pleading,
whether a claim, counterclaim, cross-claim, or third-party .claim, shall be asserted in the
responsive pleading thereto if one is required, except that the following defenses may at the
option of the pleader be made by motion: (1) lack of jurisdiction over the subject matter, (2)
lack of jurisdiction over the person, (3) insufficiency of process, (4) insufficiency of service of
process, (5) failure to state a claim upon which relief can be granted, (6) failure to join a party
under Rule 19. A motion making any of these defenses shall be made before pleading if a
further pleading is permitted. No-defense or objection is waived by being joined with one or
more other defenses or objections in a responsive pleading or motion. If a pleading sets forth
" a claim for relief to which the adverse party isnot required to serve a responsive pleading, the
_adverse party may assert at the trial any defense in law-or fact to that claim for relief. If, on a
~ motion asserting the defense numbered (5) to dismiss for failure of the pleading to state a claim
upon which relief can be granted, matters outside the pleading are presented to and not excluded
by the court, the motion shall be treated as .one for summary judgment and disposed of as

provided.in Rule 56, and- dll parties shall be given reasonable- opportunity to present all material
made pertinent to such a motion- by Rule 56.

[As amended; effective September 27,1971.]
, Defendants J ohn P. Aldrich, Esq., Tony Adams and Judith Adams acknowledge that they have

provided ev1dence .out31de the .pleadmgs,:and that the Court should therefore treat this as a motion for
sumntary judgment. Nevettheless, this Court does not have jurisdiction to_ make t_he declaration
Plaintiffs seek, and Plaintiffs have failed to state a c’laim-upon which relief can be granted. |
B.  Plaintiffs ’. Claims Are Procedurally Barred

| Plaintiffs are clearly attempting to have this distnict court rule in its favor before the Netlada |
Suprelne Court has a chance to rule against it and affirm the judgment. Plaintiff Susan Fallini filed a
Notice of Appeal on ot out September 7, 2010. ( (ExhibitL.) On or about September 29, 2010, Ms.

Fallini filed her Docketing Statement, in Which she listed the issues for appeal. (Exhibit M.) Theissues

Page 10 of 16
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.on appeal, .as listed in Ms. Fallini’s Docketing Statement, are the following:

(1) Whether the district.court committed a reversible error in denying Defendant’s Motion for

Reconsideration. |

(2) Whether the district court erred [sic] vacating the jury trial herein, and determining damages. |

(3) Whethef damages awarded by the district céurt WETe excessive, dnd without a legal basis. |
(Exhibit M, p. 3.) Conspicuously absent .from:the list of issues presented to the Nevada Supreme Court
is the allegation of fraud on the court.

Plainﬁffs should not be permitted to ﬁle an appeal of the judgment in the underlying case, and
before the Supreme Court has an opportunity to rule oﬁ the matter, file a separate action to challenge
the judgment undér NRCP SO(b),' as Plaintiffs ‘haveAdone here. Tﬁe filing of an appeal supercedes the
separate écﬁon under NRCP 60_(b) Further, there is 1o ‘new evidence that has come to li'ght‘since the

filing.of thc appeal upon which to base this independent action. Consequeﬁtly, this Complaint for .

»Declaratory Relief should be dismissed. -

C.  Because Ther‘e Haé Been No Fraﬁd on the Court, This Caée Should Be Dismissed

1. Ml Aldrich Has Not Comhzitted Fraud ﬁpon Lthe'Cvourt

Plaintiffs should havebrought a motion t§ set aside.the judgment, pufsuant to NRCP-60(b), in’
the underlying aétion. However, they chose not to do so. Réther, they decided to aﬁpeal the entry of

the judgment. That matter is still on appeal; briefs have not even been submitted yet.

/11
111/
s

/117
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While it is true that NRCP 60 seems to permit a separate action to challenge a judgment, such
a challenge is only permitted if there has been “fraud upon the court.” NRCP 60(b). “Fraud upon the
court” requires:

 that species of fraud which do es, or attempts to, subvert the integrity of the
court itself, or is a fraud perpetrated by officers of the court so that the judicial
machinery cannot perform in the usual manner its impartial task of adjudicating.
cases... and relief should be denied in the absence of such conduct.
NC-DSH, INC. v. Garner, 218 P.3d 853, 858 (2009)

The details of the underlying action have been set forth in extensive detail above, and the -
appropriate documentation has been provided to support what the Court did in the underlying action. °
There simply was no fraud on the Court. Tothe contrary, the Court was well advised of what was going
onin the underlyrng case. The Court was Well aware that Ms F all1n1 had not responded to d1scovery,

and that as a result of Ms. Falhm S farlure to respond certain facts were deemed adrmtted for purposes

of the rlitigat_ion. There can 'be no fraud Wh_en Attorney Aldrich was merely following clear Nevada -

law. Fallini was sent Requests for Admissions in the underly'ing action. Fallini failed to réspond to

the Requests for Admission. Therefore, pursuant to NRCP 36,‘ all matters in the Request for
Ad_rnissionswere deemed admitted by the Court. NRCP 36 prov.rdes, in pertinent part:

(a) A party may serve upon any other party a written request for the admission,
for the purposes of the pending action only, of the truth of any matters within
the scope of Rule 26(b) set forth in the request that relate to statements or OplIllOl’lS
of fact or the application of law to fact...
. 'The matter is admitted unless, Wlthm 30-days after service of the
request, or within such shorter or longer time as the court may allow, or
the parties may agree in writing,... the party to whom the request is
directed serves upon the party requesting the admission a written answer -
or objection addressed to the matter, srgned by the party or by the party’s

attormney.

/17
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In Smith v. Emery, 109 Nev. 7377, 856 P.3d 1386 (1993),'the Nevada Supreme Court fouhd that
failure to timely respond to requests for admission will result in 'those matters beingA conclusively
established, and this holds true even if the established matters are ultimately untrue. Id. Further, itis
well settled Jaw in Nevada that such admissions may properly serve as thebasis for summary judgment

against the party who failed to serve a timely response. Wagner v. Carex Investigations.& Sec., Inc.,

93 Nev. 627,572 P.2d 921 (1977). The Court in the underlying action properly granted an unopposed

motion for summary jddgment-b ased on the failure of Fallini to respond to Requests for Admission and -
the motion itself.

The sole basi‘s of P1 aintiffs’ clairns of rnis'repres entation by Attorney Aldrich are that he
presented false facts mpleadmgs W1th no ev1dent1ary support Sp eclﬁcally, the Fallinis allege that Mr. '
Aldnch mlsrepresented the facts deemed. adrmtted thatDefendant’ s property isnotlocated W1th1n open.

range,” and that it is the common practrce of Nye County ranchers to mark their cattle Wrth reﬂectlve :

6l or luminescent tags. .

This argument is w1thout any bas1s in law. Attorney Aldnch merely sernt Requests for |
Admission to- Ms. Falhm seekmg to have Fallini respond and answer whether they were true or false |
However, Ms. -Fallini never responded. Therefore, .as stated above, due to Ms. Falhm S fa11ure to
respond to the re<_;1u.e.sts> they were deemed admitted. |

Under Nevada law it does not matterif the facts admitted areultirriatelyuntrue. Smith v. Emery,
109 Nev. 737,856 P. 3d 1386 (1 993) For the purposes of that litigation, the facts are deemed admitted.
Therefore Attorney Aldrich was mer ely followmg the Nevada Rul es of Civil Procedure and it clearly
was hot frand on the court by Attorney Aldrich, to present facts that were deemed adlrntted byihe Court

due to Fallini’s failure to respond in various pleadings.
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2. M. Achrem, Ms. Adams’ Prior éounsel, Did Not Commit Fraud upon the Court

One of the statements with which Plaintiffs take issue was a statement by Ms. Adams’ prior
counsel, Edward Achrem, Esq., regarding where Plaintiffs’ ranch was located. In the Opposition to
ﬁallini’s Motion to Change Venue to Tonopah, Mr. Achrem stated “Defendant [Fallini] lives .equally
distant between Pahrump and Tonopah in the Amargosa Valley. . ..” CExhibit A, p.2.) Ms. Fallini’s
counsel had ample opportuhity to rebut that assertion and :the-matter was fully briefed before Judge .

Lane. Further, the case was still heard in the Fifth Judicial District Court, and the ultirnate outcome of -

the underlymg case was exactly the same as.it Would have been if the matter had been heard in

Tonopah. In short, this staterent is not even close to the h1gh standard requlred to establish fraud on
the court. |
| 3 There Is No Allegatwn of Fr aud by Judzth or Tony Adams
Plamhffs have not even asserted Mr .or Mrs. Adams d1d anythmg fraudulent It appears they

are named because Mrs. Adams 18 the Plaintiffin the underlying action and Mr. Adams s her husband. ‘

/1

111
7
111
111

111/
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1.

CONCLUSION

Plaintiffs sifnply cannot prove fraud on the court. This was a case that was fully and finally

* litigated, as set forth painstakingly above. Plaintiffs have failed to state a claim upon which relief can

‘be gra.nted.. As such, the Complaint for Declaratory Relief should be dismissed.

Respectfully submitted this ¢ ’jday of March, 2011.

 ALDRICH LAW FIRM, LTD.

hn P. Aldrich, Esq.
evada Bar No.: 6877
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 '
(702) 853-5490
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

. St :
IT'HEREBY CERTIFY that on the =4 “day of March, 2011, I mailed a copy of the
MOTIONTO DISMISS in:a sealed envelope, to the following and that postage was fully paid thereon: |
John Ohlson, Esq. |

275 Hill Street, Ste 230
Reno, NV 89501

Jeff Kump, Esq.

Marvel & Kump -
217 Idaho Street
Elko, NV 89801

An employe%f Aldrichd aw Firm, Ltd.
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DEPT NO: 2P

inclugive, :

—
n

ST R TE IR Tot:
CASE NO: CV24538 Bt Pl R

\ . R ; : r ‘
~  QRIGINAL =,
- MAR 7 6 2007

v Sty Ciark

- S I S
'IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA IN
. ' AND FOR THE -COUNTY OF NYE o

ESTATE OF MICHAEL DAVID ADAMS,

by and through his mother

JUDITH ADAMS, individually
and on behalf of the ESTATE,

)
)
)
)
Plaintiffe,. ) PLAINTIFFS’ OPPOSITION TO
) DEFENDANT SUSAN FALLINI’S
v . . ) OBJECTION TO PAHRUMP AS FORUM
: . ) AND MOTION “T'O HAVE MATTER
SUSAN FALLINI, DOES I-X and ) HEARD IN TONOPAH
ROE CORPORATIONS I1-X, ) .
: )y . 30
) Date of Hearing: 4/£0/07
)
)

Defendants. Time of Hearing: 4:00 pm

Plaintiffs, The Estate of Michael David Adams and Judith

| adams, by and through their attorneys, EDWARD J. ACHREM &

ASSOCIATES, LID., hereby oppose the Defendant’s Objection To

Pahrump As Forum and Motion To Have Matter Heard In Tonopah.

This opposition is made and based upon the pleadings and

|| papers on .file, the points and authorities submitted herewith
{ and such other evidence as will be presented at the hearing on

| this matter.

~DATED: This 2\ day of March, 2007

D J. ACHREM & ASSOCIATES, LTD.

U

Edwetd J. Aéhrem, Esg.
Nevada Bar No. 2281

James E. Smith, Esqg.
Nevada Bar No. 0052

512 S, Tonopah Drive, #100
Las Vegas, Nevada 89106
(702) 734-3936

Attorneys for Plaintiffs
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POINTS AND AUTHORITIES

" plaintiff Judith Adams is in Orange County, california.
The undersigned attorneys are in Clark County, Nevada. Although
venue is proper in Nye County, Nevada, where Defendant lives, it
would be a. much mdrevconveqient'forum for Plaintiff and her

attorney to try the case in Pahrump rather than Tonopah.

Furthermore, Defendant lives equally distant between Pahrump and

Tonopah in the Armagosa Valley, and so it would not be any

hardship on her to travel to Pahrump for trlal Also, now .that

Defendant has filed a»Counterclalm,'the_lnsurance company for
the decedent, Geico, will be in Las'vegas and likely hire a Las
Vegas attorney to defend on the Counterclaim.

It ie 1nterest1ng that Defendant’ 8 counsel relles on ex

A parte conversatlons w1th Court personnel as authorlty for his

motion. Be that as_lt"may,‘thls case does mnot involve real
estate at Twin Springs Ranch, but .a traffic accident involving a

car and a cow which had wandered far off the.fanch.‘ The most

convenient forum for this case would be Pahrump, which is a one

| hour drive from Las Vegas and a four hour drive from Orange.

County as opposed to Tonopah which is .a four hour drive from Las
Vegas and an eight hour drive from Orange County.

The trial judge should balance several factors in deciding

the proper forum for a trial. In Eaton v. Second Judicial

Court, et. al., 96 Nev. 773, 616 P.2d 400 (1980), the Supreme

Court statéd that the dogtrine of forum non conveniens involves
a balancing approéch involving several factors: public and
private interests, access to sources of proof, availability of a
view of the scene of the accident, availability of compulsory
process for unwilling Qitnesses, costs of obtaining testimony

2
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" -
for unwilling witnesses, and the enforceability of the judgment.
1 0of course the Court has also a duty to prevent the Defendant

2 from haressmen; or inconvenience.as well.

3 . In the instant case Plaintiff.Judith Adams, mother of the

4 deeedent lives in Orange County, California. Undersigned.

5 counsel llves 1n Las Vegas, as will likely the insurance defense
& attorney who will be handling the Counterclaim. The defense

v attorney has hls office in Pahrump. Defendant has egqual

g || distance to travel to Pahrump or Tonopah

- L . CONCLUSION
& o ' Ce
;ﬁ 10 Based upon thefforegoing-Plaintiffs'respectfully request
D
E:§ 1 that thls Court deny Defendant’s motlon to change the forum and
S 4 .
-§ §‘ 12 ‘keep the ‘case in the- DlStrlCt Court in Pahrump.
ac X
j5£3\013 ~ DATED this 7| day of March 1 2007.
gk N
Y Ras EDWARD 0., ACHREM & ASSOCIATES, LTD,
S5 Jg ’:?:-15 :
N . _ :
‘ bG(,\) g Edwayd J. Achrem, Esq.
SRy = _ _ Nevada Rar No.: 2281 - .
= 7 | : Lo James E. Smith, Esg.
wa . .
»g 5 - : . Nevada Bar No. 0052
<5 8§ .| ’ . - 512 S. Tonopah Drive, #100°
ENEN 7 R ' Las Vegas, Nevada B9106
= 49 (702) 734-3936 E
L% : . Attorneys for Plaintiffs
\ 20 -
& CERTIFICATE OF SERVICE
21 .

I certify that T am an employee of EDWARD J. ACHREM &
5> || ASSOCIATES, LTD., and that on this Apslday of March, 2007, I

caused a true and correct copy of the foregoing document

R entitled: PLAINTIFFS' QPPOSITION TO DEFENDANT SUSAN FALLINIL'S

i OBJECTION TO PAHRUMP AS FORUM AND MOTION TO HAVE MATTER HEARD IN
24 || TONOPAH to be served on all parties as follows:

2 A:a VIA U.S. MAIL by placing a true copy thereof -enclosed in a

o8 sealed envelope with the postage thereon fully prepald
addressed as indicated on the attached service list in the

27 United States mail.

28
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. 512 50uf£ gpua/ja/; D, ;S'uifz joo * ._fa_i. (ng"ai, -d\fz_uac{‘a 80106

-h
|

18

éﬂﬁuamd

22

23

J

telecopied ta the
list.

.96 VIA FACSIMILE: by

.(ﬁ”‘

_—
causing a true copy thereof to be
number indicated on the attached service

VIA PERSONAL DELIVERY: by causing a true copy hereof to be

hand delivered on

this date to the addressees (g)at the

address (es) set forth on the attached service list.

SERVICE LIST

| Attorney

Party

| Harold Kuehn, Esq.
| BEARNEST GIBSON & KUEHN

921 S. Hwy. 160, #203
Pahirump, NV 895048

1 Pax:. #775f751—1910

Attorneys foriDefendant

s
«

-
.

19
20 f{].

21 |

- TUAE T '
.- An Emploxge of Hdward g:jlchrem & Ass0C
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John P. Aldrich

Nevada Bar No. 6877

Stacy D. Harrop

Nevada Bar No. 9826

ALDRICH & BRYSON LLP
1601 8. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

(702) 853-5490

(702) 853-5451 (fax)

Attarneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA
COUNTY OF NYE
Estate of MICHAEL DAVID ADAMS, |
by and through his mother JUDITH {-Case No.: . CV24539
ADAMS, mdawdua]ly and on behalf of the | Dept.: 2P '
Estate,
Plainﬁffs,

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI, | ,
: Countérclajmanf,
. S

ADAMS, in wdually and on beha]f of the
Estate,

 Counterdefendants,

PLAINTIFFS’ FIRST SET OF REOEEE{% %C)R ADMISSION TO DEFENDANT

TO: SUSAN FALLINI, Defendant/Counterc]almant
TO: HAROLD KUEHN, ESQ., attorney for Defend:mt/Counterc]aJmant

P

Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and through his mother JUDITH

ADAMS, by and through their attorneys, Aldrich & Bryson, LLP, hereby request that Defendant, :

pursuant to Nev. R. Civ. P, 36 respond to the following chuasfs for Admission within thirty (30)

days of service hereof:
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REQUEST FOR ADMISSION NO. 1:

Admit that your propertyis not located within “open range.”

NOTE: As used throughout these requests “open range” is to be defined as set forth in NRS
| 568.355. | '

REQUEST FOR ADMISSION NO, 2:

Admit that you are the owner of the cow thatis mentioned in of the Complaint on file herein
(hereafter “subject cow™).

"REQUEST FOR ADMISSION NO. 3:

* Admit that itis the common practice of Nye County ranchers to mark their cattle with |

.reﬂcctwc or Iummesccnt tags.

REQUEST FOR ADMISSION NO. 4:

Admit that the subject cow was not marked with a reflective or luminescent tag,

REQUEST FOR ADMISSION NO. 5;

Admit that the subject cow crossed a fence to arrive at the locatmn of the sub;ect accident :'

described in the Complamt on file hcre:m

REQUEST FOR ADMISSION NO.6:

Adnnt that your cattle have prevmusly been mvolved in mcldents with motor vehicles on the

Toadway.

‘ REQUEST FOR ADMISSION NO.7:
- Admit tbat you domot uack the locatmn of your cattle Whlle ﬂney are grazing away fromyour |

property. _ .
REQUEST FOR ADMISSION NO. 8:

Admit that you donot remove your cattle fram the roadway WhB]:L notified that the cattle are

ina roadway

REOUEST FOR ADMISSION NO. 9:

Admit that the subject cow was not vi.s_bl e at night,
REQUEST FOR ADMISSTON NO. 10:

Admit that you were aware that the subject cow was not visible at night prior to the incident

Page 2 of 4
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| that is the subject of the Complaint on file herein.

REQUEST FOR ADMISSION NO. 11:

Admit that the subject cow was. mthe roadway of SR 375 at the time of the incident that i is
the subject of the Complamt on file herein.

REQUEST FOR ADI\HSSION NO. 12

Admit that the subject cow’s presence in the roadway of SR 375 was the canse of the motor .
vehicle accident that is the subject of the Complaint on file herein.

REQUEST FOR ADMISSION NO. 13: ,
- Admit that you did not know the location of the subject cow at the time of the incident that

1l is the-subject of the Complaiﬁt on file herein.
‘ REQUEST FOR ADMISSION NO. 14:

Admit ﬂ:tat fhe presence of a reflective or luminescent tag on the. sub_]ect cow would have |-

made the subject cow visible at the time of the incident that is the subject of the Complaint on file .

herein.
~ DATED ﬂus'S day of October, 2007.
| ALDRICH&BRYSON LLP

Nevada Bar/No. 6877

Stacy D. Harrop

Nevada Bar No, 9826 .

1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

(702) 853-5490
- (702) 853-5491 (fax)

Attorneys for Plaintiffs
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CERTIFICATE OF MAILING
1 hereby certify ‘that on this %%’ay of October, 2007, service of the foregoing

PLAINTIFFS’ FIRSTSET OF REQUESTS FOR ADMISSION TO DEFENDANT FALLINI

was made this date by depositing & true and correct copy of the same for mailing in Las Vegas;
Nevada, addressed to: v

Harold Kuehn, Esg.
Gibsor, & Kuehn

921 8. I—hghway 160, #203
Pahrump, NV 89048

1l P.0.Box 1411

Tonopah, NV 89049

| Attorney fm Defendam‘/Counterclmmanz‘

Katherine M. Peck, Esq. -

|| Peck’Law Offices

1 701 Bridger Ave, Ste. 500
‘Las Vegas, NV 89106

| Attorney for Counterdefendant

Exstate of Michael Davzd Adams
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BLACK & LOBELLO

10777 West Twain Averiue, Suite 300

Las Vegas, Nevada 89135

=g

(702) 869-8801

10 |

11

12
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14

MOT

John'P. Aldrich, Esq.

Nevada State Bar No. 6877

Adrnianne C. Duncan, Esq.

Nevada State Bar No. 9797
BLACK & LOBELLO

10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135

(702) 869-8801

| Attorneys for Plaintiffs

ificheliie A. Thore .

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
'COUNTY :OF NYE

Estate of MICHAEL, DAVID ADAMS,
by and through his mother JUDITH ADAMS, -
individually and on behalf of the Estate,.

| Plaintiffs,

V. '
SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS 1-X, inclusive ’

Defendants '

SUSAN FALLINI,
Counter-claimant,
V.

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH ADAMS,

individually and on behalf of the Estate,

Counter-defendants

Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and through his mother JUDITH

ADAMS, individually and on behalf of the Estate, by and through their attorneys of record JOHN

| CaseNo.: Cv24539

Dept. No.:2P -

| MOTION FOR PARTIAL SUMMARY

JUDGMENT

| Date of Hearing:

Time of Hearing:

Page 1 of 12
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'P. ALDRICH, ESQ., and ADRIANNE C. DUNCAN, ESQ. and ‘the law firm of BLACK &

N W

M or as 8001 thereafter as counsel may be heard, in Departrnent f;g?lalntlffs by and

" Black & LoBello will bring the foregoing MOTION on for heari:ng.

LoBELLO, hereby present their MOTT ON FOR PARTIAL SUMMARY JUDGMENT.
This Motion is made and 'hased upon the papers and pleadings on file herein, the attached .

-afﬁd;x‘vit of John P. Aldrich, Esq., and exhibits and any and all oral argument-or testimony that the

Ceutt may entertain atthe' heaﬁng of this Motion. |
DATED this [ day of May, 2008.

BLACK & LOBELLO

By M/W
/

‘John P. Aldrich, Esq.
Nevada State Bar No.: 6877
* Adrianne C. Duncan, Esqg.
Nevada State Bar No.: 9797
10777 West Twain Avenue, Suite 300
Las Vegas, NV 89135 -
AZ‘ZorneyS for Plamtzﬁ%

NOTICE OF MOTION

- PLEASE TAKE NOTICE that on the ) _[ day of Ac ')\\/ 2008 at the hour of -

through their attorneys, Joth Aldrich, Esq, and Adrianne C. Duncan Esq and the law firm of

DATED this (4™ day of May, 2008.

BLACK & LOBELLO

(e,

ohn P. Al dnc:h Esq.

Nevada State Bar No.: 6877
Adrianne C. Duncan, Esq.

Nevada State Bar No.:. 9797 . .
10777 West Twain Avenue, Suite 300

Las Vegas, NV 89135
Attorneys for Plaintiffs
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POINTS AND AUTHORITIES

1.
PROCEDURAL HISTORY

On Nove.mb‘er.29, 2006, Plaintiffs Estate of MICHAEL DA VID ADAMS, by.and through

|| hismother JUDITH ADAMS (“Judith”), individuaily and on behalf of the Estate, filed a eomplaint

in the Eighth Judicial District Court, Clark County, Nevada, alleging, among other things, the
wrongful death of Michael David Adams (“Michael”). .

-On December 29, 2006, Defendant Susan Fallini (‘“F allini”) filed a Demand and Motion for '

_Mandatoriy Change of Venue. Subsequent]y, the pames by and through their counsel strpulated and

agreed to dlsmrss the pend1ng action in Clark County, Nevada, without prejudice, so 'that the matter 1.

| could be heard in Nye County, Nevada ,

On March 14, 2007 Defendant Fallini, filed an Answer to Pla1nt1ffs Complaint and a } |

Counterclalm in Nye County, Nevada On March 30,2007, P1a1nt1ffs ﬁled'a Replly to Defendant’s | -

- Counterclaim. Subsequently, Fallini ﬁled an Ob_)CC'[IOIl to Pahrump as the forum for the liti gatlon

and a Mo’non to have the matter heard in Tonopah However, that Mot1on was denied and the case

| proceeded in Pahrump
20 ||

" The Early Case Conference in this matter was held on June 15, 2007. The par.ties,,by and
through their respective counsel, filed a Joint Case Conference Report'on October 23, 2007.
Thereafter, on October 31, 2007, Plaintiffs served the Defendant with written discovery requests, |

including Requests for Admission, Requests for Production of Documents, and Interrogatories. (See

| Exhibit 1). To date, Defendant has not responded to the written discovery requests, nor has

Defendant requested an extension in which to respond.

s
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IL.
' STATEMENT OF FACTS
At the time of his death, Michael was 33 years old and a resident of Orange -County,

California. He-was unmarried-and had no natural or adopted children. His mother, Judith, is the

‘administrator of her son’s estate and also a resident of Orange County, California. The incident that

caused Michael’s death occurred in Nevada.

'Defendant-Fallini, is the owner of a Hereford red cow that was wandering freely on SR 375
hiéhway, at Nye mile marker 33, in Nye County, Nevada on‘..or about July 7,.2005. On said date at
approximately 9:00 p.m.,"Michael was 'lawfnll'y-dn'ving his 1994 J eep Wrangler on SR 375. The -
Hereford cow suddenly appeared in the travel pOI’t]OIl of the roadway, blockmg Michael’s path.

Although Mlchael was travehng at.a lawful rate of speed 1t was not pos31ble for h1m to avoid the

'fhead -on colhsron w1th the cow. As a dlrect and prox1mate result of the colhslon Mlchae] S J eep - |

rolled over and Teft thepaved lnghway Michael died at the scene.
On October 31 2007 Plamtlffs served Fallini with Requests for Admission. To date the -
Requests for Admlssron havenot. been answered, and therefore are deemed adnntted Therefore the

fOIIOng are addrtlona] facts that must be taken into con31deratron by the court

1 Fallini’s property isnot Tocated Wlthln an “open range as it is defined in
' NRS 568.355.
2. Fallini i is the-owner of the cow that is mentioned in the Plaintiff’s Complaint on file

herein (“subject cow”).

3 . It 1s the common practice of Nye County, Nevada ranchers to mark their cattle with
reflective or lurﬂmeqren’r tags.

4. The subject cow was not marked with a reflective or luminescent tag.

5. The subject cow crossed a fence to arrive at the location of the subject accident
' described in the Complaint on file herein.
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0390




10

11 -

12

13
14

15 .

16

17

18

19 1|
20

21

22

23
24
25
26
27

28

Fallini’s cattle had previously beeninvolved in incidents with motor vehicles on the

~ Toadway.
7. Fallini does not track the location of her cattle while they are grazing away from her
' property. - '

8. Fallini does not remove her cattle from the roadway when notified that the cattle are
in a roadway.

9. The subj,ec’; cow was not visible at night.

10. Fallini was aware that the subject cow was not visible at night prior to the incident
that is the subject of the Complaint on file herein.

1. The subject cow was in the roadway of SR 375 at the time of the incident that i 1s the
_subJect matter of the Complaint on file herein.

12, The subject .cow’s presence in the roadway of SR 375 was the cause of the motor
' vehicle accndent that 1s the subJect of the Compleunt on file herein.
13.  Fallini did not’know the location of the subject cow at the time of the incident that
S ds the subJect of the Complamt on file herein.

14.  Thepresence ofa reflecuve or luminescent t Lag .on the subject cow would have made

the subject cow visible at the tlme of the incident that is the subJect of the Complaint.
~ onfile herem :
_ 1L,
LEGAL ARGUMENT
A. STANDARD OF REVIEW

Pursuant to NRCP 56(c), a Motiqn' for Summary Judgment “shall be rendered forthwith if ‘

the pleadings, depositions, answers to inteirogatories, and admissions on file, together with the

afﬁdavi_ts, ifany, show that there is no genuine issue as to any material fact and that the moving party

is entitled to judgment as a matter of law.” NRCP 56(c). A genuine issue of material fact is one

W rh ara th

nere the evidence is such that a reasonabie jury could return a verdlct for the non- movmg party.

Posadis v. City or’Reno 109 Nev. 448, 851 P. 2d 438 (1983) In the present matter, there are no

genuine issues as to any material fact, and therefore, Plaintiffs are entitled to summary Judgment.
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Although the non-moving party is entitled to have the evidence and all reasonable inferences

accepted as true, See City of Boulder City v. State of Nevada 106, Nev. 390, 793, P. 2d 845 (1990),

citing, Wiltsie v. Baby Grand Corp., 105 Nev. 291,774 P, 2d-432.(1989), if the moving partyis able ;

to “show that one of the elements is elear]y lacking as a matter of law,” then summary judgment is

appropriate. Joynt v, California Hotel & Casino. 108 Nev. 539,542,835P. 2d 799, 801 (1992).

(intema] quotations and citations omitted).

When a motion for summary Judgment 1s made and supported as provided in Rule 56, the

adverse party may not rest upon mere allegations of his p] eading, but. must by affidavit or otherw1se

set forth spec1ﬁc facts demonstratm gthe ex1stence ofa genume issue for trial. See NGA #2, LLC,

1 11 v.Rains, 113 Nev 1151, 1157, 946 P. 2d 163, 167 (1997) Bolandv Nevada Rock&Sand Co

_Nev 108, 894 P. 2d 988 990 (1995) The non-rnovmg palty is not. entlt]ed to bulld acase on the

gossamer threads of Whunsey, Specu]atlon and conJecture ”? Collzns V. Unzon Fed Savznzs &Loan

1975), cert. demed 425 U.S, 904, 95°S. Ct. 1495 47 L. Ed. 2d 754 (1976) Aparty opposing

summary. Judgment may'not'r.elyuon the _allegatlons of h1's rplcadings to raise a material 'iss'ue of fact

where the movmg party supports his motlon w1th competent ev1dence Garvev V. Clark Countv 91 |-

Nev. 127, 130, 523 P. 2d 269 271 (1975)

Here, the Plaintiffs suppoittheir motion with competent evidence, and the Defendant may
not simply rely on the allegations set forth in her pleadings to raise material issues of fact. Therefore,

based upon the.facts and argument set forth below, Plain’tiffs are entitled to summary judgment.

T AAYT ey ey

PLAINTIFF >’ REQUESTS FOR ADMISSION TO DEFENDANT, SUSAN FALLINI
MUST BE DEEMED ADMITTED '

n
0,

NRCP 36 provides in relevant part:

(a) ... The matter is admitted unless, within 30 days after service of the request, or
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| Exhibit 1). Pursuant to ‘NRCP'BG(a),‘ Défendan‘t had 30 days to respond to P‘]ainti'ffs"
| Adfhissiqn, or .the-Reéucsts for Aémjssion are deemed a:_dmitted. Allowing three days for mailing, ’
the disco‘\./_e.ry r.espénses wére due 'ﬁo later than December 3, 2007, four'month.s' ago. To date, |
Defendant has neither respoﬁdéd to the 'Reqliésts for Admission, -_I']Ol" has she requested an -egtensibh- |

to reépbnd' to the same. As such, the Requests for Adrn_isé'ion are deemed admitted ‘pursuant to

within such shorter or longer time as the court may allow, or the parties may agree
to in writing, subject to Rule 29, the party to whom the request is directed serves

- upon the party requesting the admission a written answer or objection addressed to

the matter, signed by the party or by the party’s attorney. ...

(b) Effect of Admission. Any matter admitted under this rule is 'conc]usive]y
established unless the court on motion permits withdrawal or -amendment of the
admission. ... Any admission madeby a party under this rule is for the purpose of the
pending action only and is not an admission for any other purpose nor may it be used
against the party in any other proceeding.

Written discovery requests were served upon the Defendant on October 31, 2007. (See .

' NRCP _36; ‘Pursuant to NRCP »36(5); the admissions made by .the Defendant are conclusively
established. - o

Therefore, .thefdl]dwing statements-are conclusively -estabi_ished as undisputed facts in this )

1. Fallini’s pfoperty-»is not located within an “open range” as ‘it is defined in
NRS 568.355.
2. Falliniis the owner of the cow that is mentioned 1n the Plaintiff’s Complaint on file -

herein (“subject cow™).

3.+ Itis the common practice of Nye County, Nevada ranchers to mark their cattle with '

reflective or luminescent tags.

4. The subject cow was not marked with a reflective or luminescent tag.
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5. The subject cow crossed a fence to arrive at the location of the subject accident
descﬁbed in the Coﬁplaint on file herein.

6. | Fallini’s cattle héd previously been invo]vea in incidents with motor vehicles on the
roadv_vay. : |

7. Fallini does not track the location of her cattie while they are g.razin‘g‘av;/ay from her
property.

8. | Fallini does not remove her cattle fromthe roadway when ﬁotiﬁed that the cattle are _

_ ina roéd-way. |
. 9. The_sﬁb,ject»cow was not visible at night.
10. - Falhm waé aware that the subJect cow. wés not ws1ble at might pnor to thc mcuicnt
' ..that is the subJect of the Complamt on’ ﬁle herein. |

11. | The subJ ect.cow was in'the roadway of SR 375at the time, of the 1nC1dent that is the :

| subJ ect matter of the Complamt on ﬁ]e herem

12, Thg-subject cOW’s prgsence in the roadway .of SR 375 was the cause pf the motor |
vehicle accident 'fhat is the subj éct of the Cofnﬁlaint on ﬁ]e herein.

13.  Fallini did not know the location of the sub_}ect cow at the time of the incident. that :
is the subject of the Complaint on ﬁle herein.

14. The presence of areﬂectwe or luminescent tag on the subJ éct Cow would have made -
the subject cow visible at the time of the mc1dent that 1s the subject of the Complaint |
on file herein. |

C. NEGLIGENCE.

A claim for negligence must be based on (1) an existing duty of care, (2) breach, (3) legal

causation, and (4) damages. Jordan v. State ex rel. Dept..of Motor' Vehicles and Public Safety, 121 _
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: Nev.44, 5] (2005)..1n the instant matter, the Defendant.owed Michael a duty.of care to control her

cattleand to prevent the cattle from endangening the lives of others, Defendant owed Michael a duty
to mark her cattle with reflective or luminescent tags.
Defend_ant breached the duty of care that she owed to Michael because the subject cow was

not marked with a reflective or luminescent tag Falhnl was put on notice that her catt]e were

endangenng people’s lives because the cattle had prev1ous]y been involved in incidents w1th motor -

vehicles on the roadway. However,,Fal]ini continued notto track‘the locat.i‘on ofher cattle while they |
are grazing away from her property. Defendant further breached the duty of care that she owed to
Mi chael“because the subJ ect eow Was:notvisibble atnight, and 'Fallini’-was aware 'that the subject GQW '
was not visible at night prior te -the. incident that is the subject o_f the Complaint on ﬁ]e herein

Falhm s neghgence was the d1rect and proxnnate cause of Michael’s death The: subJect cow |

| wasinthero adway of SR 375 when Mlchae] was travehng on SR’ 375 The subJ ect cow ] presence

on SR 375 was the cause of the motor vehlcle accident that killed Mlchael Defendant admits that

the presence of a reﬂectlve or lummescent tag on the subJ ect cow would have made the Sllb_] ect cow .
v151b1e at nlght and the accident that- caused Michael’s death could have been avoided. Thus,
Fallini’s negligence was the cause of Michael’s untimely death. As Such, surnmary judgment-is

proper with regard to all elements except damages. Damages need to be proven up at a hearing on

| the matter. Fallini’s negligence caused Michael’s death,but thatis not the full extent of the damages-

s\

caused by Fallini’s negligence.

D. WRONGFUL DEATH/ LOSS OF CONSORTIUM.

NRS

C’J

41.685 p“o des in rejevant part

2. When the death of any person, whether or not a minor, is caused by the wrongful
act or neglect of another, the heirs of the decedent and the personal representatives
ot the decedent may each maintain an action for damages against the person who
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death caused his mother, Judith, to suffer immense sorrow and grief. Michael’s mother has forever

caused the death, or if the wrongdoer is dead, against his personal representatives,
whether the wrongdoer died before or after the death of the person he injured. If any
other person is responsible for the wrongful act or neglect, or if the wrongdoer is
employed by another person who is responsible for his.conduct, the action may be
maintained against that other person, or if he is dead against his personal
representatives.

3. Anaction brought by the heirs ofa decedent pursuant to subsection 2 and the cause
of action of that decedent brought or maintained by his personal representatives
which arose out of the same wrongful act or neglect may be joined.

4. The heirs may prove their respective damages in the action brought pursuant to
subsection 2 and the court or jury may award each person pecuniary damages for his
grief or sorrow, loss of probable support, companionship, society, .comfort and
consortium, and damages for pain, suffering or disfigurement of the decedent. The
proceeds of any judgment for damages awarded under this stibsection .are not liable
for any debt of the decedent. ' : '

5. The damages recoverable b}y’-“the personal Iepreeentati-ves of a-decedent on behalf
of his estate include: o .

(a) -Any .special. damages, such as medical expenses, which the decedent
- Incurred or sustained before his death, and funeral expenses; and - '

(b) Any penalties, including, but not limited to, exemplary or punitive

damages, that the decedent would have recovered if he had lived, but do;nét

include damages for pain, suffering or disﬁguremenf of the decedent. The’

‘proceeds of any judgment for damages awarded under this subsection: are
* liable for the debts of .the"d'ecedent'-unless.exempted by law.

" As set forfh.aboye, the Defend_ein_t’s negligence is-the-causebf,Michae]’s death. Michael’s

lost the compamenship,-society, and ,conifon ofher son’--s__nresence. Asa res_ult; J udith requests ”t‘h-at .
me'Defendant be h_eld accnuntebi»e for MiChae] ’s wrongful énd untimely death, and .that her Motion
for Parﬁal Sumumary J.udg'rnent be granted. However, the extent of the damagee caused"'by Fallini’s |
negligence is an issue for the trier of faict, because Michael’s untimely"death is but one of the
conseqﬁences of Fallini’s negligence. |

/717

117

/17
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Iv.

CONCLUSION

Accordlngly, based upon the- foregomg, P]a1nt1ffs hereby resPectfulIy request that the

~ Court enter partl al summary judgment against Defendant, finding Defendant -liable for Michael’s

death. Damages will be shown at a prove-up hearing to'be set at a later date..

DATED this _[{%ay of May, 2008.

BLACK & LOBELLO

'By me/ ﬁ/%-\_,(

Jo . Aldrich, Esq.

Negxada State Bar No.: 6877

. Adrianne C. Duncan, Esq.

Nevada State BarNo.: 9797
10777 West Twain Avenue ‘Suite 300

Las Vegas, NV 89135 -

Attorneys fer Plaintiff ©
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CERTIFICATE OF SERVICE

| 1 heréby certify that on the _’i éz./y of May, 2008, I served a true and correct copy of the

foregoing MOTION:.FOR PARTIAL SUMMARY JUDGMENT, by first class mail, postage .

 prepaid, addressed as follows:

‘Harold Kuehn, Esq.
EARNEST, GIBSON & KUEHN
921 S. Hwy 160, #203
Pahrump, NV 89048
* Attorney for Defendant/Counterclaimant
Susan Fallini . '

' KathenneM Barker, Esq.
. 701 Bridger Avenue, Suite 500
‘Las Vegas, NV-89101
_ - Attomneys for Counter—Defendant
: Estatc of Mlchae] Dav1d Adams

2 %F iy /dej’/ o~

An Employee ofBILACK & LOBELLO

Page 12 of 12
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| NEO

| by and through his mother JUDITH

: ,Estate
22

John P. Aldrich, Bsq.. FlILED
Nevada State Bar No. 6877 A -
Adrianne C. Duncan, Esq. ' ' .
Nevada State Bar No..9797 , 2 WG 15 P 2l
BLACK & LOBELLO 103 A6 o

10777 West Twain Avenue, Suite 300 ' . N ET
Las Vegas, Nevada 89135 o NYLE FQU%‘D\ "E“,—E‘ _"\
(702) 865-8801 : L . S OBY DEPUTY
Attorneys for Plaintiffs ' .

THE FIFTH JUDICIAL DISTRICT-COURT
THE STATE OF NEVADA
'COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, o a
' " Case No.: - CV24539

ADAMS, individually and on bchalf of the Dept.: 2P
'Estate : _ o .
Plaintiffs,

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, ;ixlclusf;ve,

" Defendants.

SUSAN FALLINL,

Co.uhterclaimaiit,
vs. '
Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH'
ADAMS, individually and on behalf of the

Counterdefendants.

 .NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on the 30" day of July, 2008 an Order G Granting riamtlffs’

Motion for Partial Summary Judgement was entered in the dbove- captloned ‘matter,

Page1of 2
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1 Law Office of Katherine M. Barker
19
I Las Vegas, NV 89101

a copy of whloh is attached hereto.
' DATED this 7% day ofAugust 2008.
BLACK & LOBELLO

/§&hn P. Aldrich -

Nevada Bar No.: 6877

10777 West Twain Avenue, Suite 300
.LasVegas, Nevada 89135 -

(702) 869-8801

(702) 869-2669. (Fax)

'CERTIFICATE OF SERVICE

NOTICE OF ENTRY QF ORDER was dcposrced into the U.S. mail atLas Vegas, Nevada, .ﬁrst-
class postage fully .pfepaid, a.ddressed' to'the following person(s): |

Harold Kuehn, Esq.

i -Gibson & Kuchn LLP

1601 E. Basin Avenue, Ste. 101
Pahrump, NV 89060

‘Katherine M. Barker, Esq.
701 Bridger Avenue, Suite 500 ©

— A _BiINA (. Kty pinae__

—An Erfiployee of Black & LoBello

Page2 of 2
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|SUSAN FALLING,

RDR R S HED

ohn P. Aldrich, Esq. '  BRENNET
evada State Bar No. 6877 . - , 'DEBRABB P 3 30
drianne C. Duncan, Esq. ' 7008 Juu 3
evada State Bar No. 9797 L 'Em"
LACK & LOBELLO WYE COUR Y gLeh
10777 West Twain Avenue, Suite 300 : W BY DEP yTyY _

as Vegas, Nevada 89135

702) 869-8801
Uttorneys for Plaintiffs
- THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,
y and through his mother JUDITH

DAMS, 1nd1vxdually and on behalf of the
state, -

CaseNo: ~ CV24539
Dept. - 2P
Plaintiffs, * -

USAN FALL]NI DOES I X and ROE
ORPORATIONS I- X inclusive, '

Dcfcndants

'Counterclaimant,

VS, .

state of MICHAEL DAVID ADAMS,
y and through his mother JUDITH

DAMS;, individually and-on behalf of the
state, ,

)
)
)
)
)
)
)
)
)
)
)
)
- )
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Counferdefcn’dants.

IORDER GRANTING PLAINTIFFS’ MOT‘ION FOR PARTIAL SUMMARY JUDGMENT

‘THIS MATTER having come on for hearing on Monday, July 14,2008, on Plaintiff’s Motion
ffor Partial Summary Judgment before the Honorable Robert W. Léne, and John P. Aldrich, Esq. |

eppearing on behalf of the Plaintiffs, no other counsel present, the court havin g reviewed the Motjon

0402



or Partial Summary Judgment and the Joinder to the Motion for Partial Summary Judgment, having

that is the -subject of the  Complaint on file herein.

subject matter of the Complaint on file herein.
12. The subject cow’s presence in the rbadway 01.SR 375 was the cause of the motor
vehicle accident that is the subject of the Complaint on file hefein,

13. . Fallini did not know the location of the subJect cow at the time of the incident that -

is the subject of the Complaint on file herein.

eviewed all pleadings and papers on file herein, and having heard the arguments of present counsel; -
and good cause appearing therefore,
| T-HE-COUR'T'HEREBY ENTERS THE FOLLOWING FINDINGS OF FACT:
1. F allini’é property is not located within an “open range” as it ié defined in
NRS 568.355. |
2. Fallini is the owner of the cow that is mentioned in -the.Plainﬁffs Complaint on file
herein (“subject cow”). - | |
3, Itis the clornmonApracﬁce of:Nye Cqunty, Nevada ian.chervs to vmar'l_( their cattle Vﬁth f |
| reﬂectlve or: lummescent tags | | |
4. The: subJect cow was not marked with a reflective or lummescent tag
s, T The subject cow crossed a fence to arrive .at the ']QC&tlQn of the subject accident ':
o described inthe Compiaint oh file .hefein A _
6. Fallini’ s cattle had prev1ously been 1nvolved in incidents with motor vehlcles on-the
i roadway _ ‘ | - .
q. -Falhmdoes not track-the location ;;f her cattle while they are grazing away ﬁbm her
8 i F allini does not remoile her éatﬂe from the .r'_'oadway when nétiﬁeci that the ‘cat.tle are
“ in a‘roadwdy. | | |
9. The subj eét éow was not visible at ni ght
10. F alhnl was aware that the subject cow was not visible at mght pnor to the 1n01dent ‘ |

11.  The subject cow_was in the roadway of SR 375 at the time of the incident that is the |
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14.  Thepresence of areflective or luminescent tag on the subject cow would have made -

26
27
28

2 the subject cow visible at the time of the incident that is the subject of the Complaint |
3 on file herein |
4 THE COURT HEREBY ENTERS THE FOLLOWING CON CLUSION S OF LAW:
5 1. Defendant Fallini had and duty to ensure that the subject cow was not in the roadway
6 at the time of the incident described in the Complam_t. ‘
7 2. Defendant Fallini had a duty to follow the common practiceof Nye Ceunty; Nevada'
8" ranchers and to mark her .cow with reﬂecting or lumination tags.
9 3. Defendant Fallinii breached the duty of care to the decedent, as set forth in the
10 | e .Flndlngs of Fact and Conclusmns of Law.
11 4. _As atesult of Defendant. Falhm sbreach the deeendent MlchaelDawd Adams was -
12  Killed. | | |
13 ' 5. Defendant Falhm isliable for the damages to: whleh Pla1nt1ff 1s entitled, in an. amount
14 . ‘to be determined at a later time. | . | _ o
15 . IT IS HEREBY ORDERED that* Plalntlffs Motion for Partlal Summary Judgment as to " .4
16 the issue. of Defendant’s duty aild(\bgach of duty is hereby GRANTED |
17 DATED thlsQ” [ day ot;ﬁ) . 2008
s a@aaa‘t‘w
19
‘ DISTRICT COURT TUDGE
20 : : .
[Submitted By: |
22 [BLACK & LOBELLO
23 o
i\ Qe Con s
Rn P, Aldngh
2;0 evada Bar No.: 6877

10777 West Twain Avenue, Suite 300
as Vegas, Nevada 89135

(702) 869-8801 -

702) 869-2669 (Fax)
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1l Estate of MICHAEL DAVID ADAMS, -

VS,

1 SUSAN FALLINI, DOES I-X and ROE

|| NEO

John P. Aldrich, Bsq, | FILED
Nevada Bar No. 6877 o
ALDRICH LAW FIRM, LTD. | "
1601 S. Rainbow Blvd., Suite 160 708 WAY 18 et Wi
Las Vegas, Nevada 89146 '

e 20 I
Attorneys for Plaintiff o . .

. THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
- COUNTY OF NYE

by and through his mother JUDITH CaseNo. — CV24539

ADAMS, individually and on behalf of the Dept. .- 2P
Estate, : o
- Plaintiffs,

CORPORATIONS I-X mcluswe

Defendants

i SUSAN FALL]NI

| Estate of MICHAEL DAVID ADAMS,
I ADAMS, 1nd1v1dua11y and on behalf of the

Countelclalmant

VS,

)

)

)

)

)

)

)

)

)

)

)
)

)

)

)

)

)

)

g

by and through his mother JUDITH )

)

)

)

)

)

Estate,
'Counterdefendaﬁts.
NOTICE OF ENTRY OF ORDER
/11 |
/11
/11

Page lof 2
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PLEASE TAKE NOTICE that an Order was entered in the above-entitled matter on April

{1 27,2009, 2 copy of which is attached herefo as Exhibit 1. -

DATED this Hf‘/day of May, 2009.

ALDRICH LAW FIRM, LTD.

hn P. Aldrich, Esaq. '
Nevada State Bar No. 6877
/1601 S. Rainbow Blvd., Suite 160
- Las Vegas, Nevada 89146
- (702) 853-5490
(702)227-1975 .
Attorneys for Plaintiff

| CERTIFICATE OF SERVICE |
IHEREBY CERTIFY that on the / H day of May, .20_09', I mailed a copy of the

. _NOTICE'OF'ENTRY_ OF ORDER,.'i_n.éseﬂed eﬁ?c:lope,tothe.following and that postage was fully |

. paid thereo'n: :

Harold Kuehn Esq.

Gibson, & Kuehn '
| 1601 E. Basin Avenue, Sulte 101
{| Pahrump, NV 89060 -

Attomey for Defendant/C ounterclazmant

| Katherine M. Barker, Esqg. -

Law Office of Katherine M. Barker -
701 Bridger Ave, Ste. 500

Las Vegas, NV 89101
| Atorney for Counterdefendant -

Estate of Michael David Adams

—--LE%EVVXbépul/ZZZL,J

An empldyes of Aldfich Law Firm, Lid. _

Page 2 of 2
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ORDR
1l John P, Aldrich,

Nevada Bat No.: 6877
Catherine Hernandez

Nevada Bar No. 8410
ALDRICH LAW FIRM, LTD, -
1601 8. Rainbow Blvd., Suite 160

I Las V.e%as,'chada 89146

(702) 853-3490
Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT
THE STATE OF NEVADA

- ONGIAL

FiLED

7 ruud
Nya County uletk

o Depuly

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, by

and through his mother TUDITH ADAMS,
individually and on behalf of the Estate,
- Plaintiff,

V.

SUSAN FALLINI, ; DOES T-X, and ROE

CORPORATIONS I-X, inclusive, -

- Defepdants.

SUSAN FALLINL,
o Counterclaimant,
V8,

and through his mother JUDITH ADAM

Estate of MICHAEL DAVID ADAMS, by
individually and.on ‘be‘half of the Estate

- Counterdefendants.

Case No.: (V24539
Dept. No:: 2P - ’

ORDER GRANTING PLAINTIFE’S
PRODUCTION OF DOCUMENTS

IALDISTRICT

THIS MATTER having come on for hearing on Monday, April 27, 2009, on Plaintiff’s

|| Motion to Compel Defendant’s Production of Documents before the Honorable Robert W.Lane, and

0409




G

Catherine Hemandez Bsq., of Aldrich Law Birm, Ltd., appearing on behalf of the Plaintiffs, no-uther
e éthc court havmg 1ev1cwed all pleadings and papers ‘ot file herein, DO opposition
having bean presented, and- good cause appeating therefore: .

TT- 1S HEREBY ORDERED that Plaintiff’s Motion to: Compel Defendant’s Production of
Documents is GRANTED Defendant SUSAN FALLINI shall produce all documents responsive |

to Plaumff’s d1scovery requests pursuant to. NRCP 16.1, 26,33,34 and NRCP 37 within ten (10)

1 days. of Naotice of Entry of this: Order.

40N '
IT IS FURTHER ORDERED that Defendant shall pay$4 t} 00 forrel ated attorney’s fees -

| and costs for lemg to complywﬂh discovery rules and fot Plammff ha mg to bring fhis rotion, also |

within ten (10) days of Notice-of Entry of this Order.
=DA’I'.E,D thlsg 2 day of April, 2009

. DETRICT COURT TUDGE

: Res?e‘ctfﬂlly suﬁmit‘tc;l'by: ,
| ALDRICH LAW FIRA

Joth A.ldrxch E‘;%

Nevada Bar No. 6

Catherine Hernandez, Esq,

| Nevada Bar No, 3410 -
it 1601 S. Rambow Blvﬁd Suite 16()

Las Vegas,

+(702) 853- 5491

Attorneyv [ or Plaintiff

Page20f 2
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I ORDR

John P. Aldrich

Nevada Bar No.: 6877
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Sulte 160
Las Vegas, Nevada 89146

1l (702) 853-5490

Attorneys for Pla‘inz‘iﬂ .

FILED
o JoL VT A ST

WYE S 8

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
‘ COUNTY OF NYE

‘Estate of MICHAEL DAVID ADAMS; by
- and through his mother JUDITH ADAMS
individually and on behalf of the Estate,

Plaintiff,
V.
SUSAN FALLINI, : DOES X, and ROE
CORPORATIONS I- X, 1nclu51ve

C De’fendants." ‘

|- SUSANFALLINL,

Counterclaimant,

¥S.

' Estate ofMICHAEL DAVID ADAMS by .
and through his mother JUDITH ADAMS 4

individually- and on behalf of the Estate

Counterdefendants.

Case No.: CV2453 9

Dept No.: 2P

ORDER DENYING PLAINTIEF’S MOTION TO STRIKE DEFENDANT’S ANSWER

AND COUNTERCILAIM

- THIS MATT bk{ having. come on for hearing on Monday, July 13,2009, on Plaintiff’s

Motion to Strike Defendant s Answer and Counterclaim, before the Honorable Robert W. Lane, and

|l John P, Aldrich, Esq., of Aldrich Law Firm, Ltd., appearing on behalf of the Plaintiffs, with Harry

0412
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W o N W A W

-docuﬁrents.responswe to Plaintiff’s discovery requests pursuanttoNRCP 16.1, 26,33,34 and NRCP

Counterclaim. Thus, the date by which Defendant must provide said documents is August 12, 2009. |

Answer and Counterclaim, the Court will grant the relief sought by P1a1nt1ff and strike Defendant s

| -Answer and Counterclalm

'for related attorney sfees and costs for failing to comply ‘with d1$covery rules and the Court’s prior |

v ReSpe.ctflilLy:subrnittedby: .
ALDRICH LAW FIRM, LTD.

| ohn P. Aldrich, Esq.

1l (702) 853-5491
Attorneys for Plaintiff

Kuehn, Esq., appearing on behalf of Defendant, the Court having reviewed all pleadmgs and papers |
on file herein, and good cause appearlng therefore Ay |
1T IS HEREBY ORDERED -that Pla1nt1ff‘ s Motion to Strlke Defendant s Answer and
Counterclalm 18 DENIED at this time.
IT IS FURTHER ORDERED that Defendant SUSAN FALLINI shall - produce all

37 within thirty (30) days of the hearing of Pleintiffs Motion to Strike Defendant’s Answer and

IT IS FURTHER ORDERED that in the event Defendant SUSAN .FALLINI.does not
produce all documents responsive to Plaintiff’s discovery 'reqnests puréuant toNRCP 16.1, 26,33,3.4 '
and NRCP 37 within thirty (30) days of the hearing of Plaintiff's Motion to Strike Defendant’s

- ITIS FURTHER ORDERED that Defendant shall pay a monetary sanction of $1 000.00

Order grantmg Plamtlff ] Motlon to Compel and for Plaintiff havmg to- br1ng this motlon _
DATED this _ 7 day of July, 2009. , - :
P ROBERTW. LANE

‘DISTRICT COURT JUDGE

QS Ga

evada Bar No. 6877

1601 S. Rainbow Blvd., Suite 160
Las Vegas, NV 89146

Page 2 of 2
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| by and through his mother JUDITH

-l VS,

| SUSAN FALLINI, DOES I-X and ROE
' «'CORPORATIONS I—X inclusive,

ORDR - -
John P. Aldrich, Esq.
Nevada Bar No. 6877

ALDRICH IBAW I;‘I?M, LTD. § o
1601 S. Rainbow Blvd., Suite 160 ' anT . 9
Las Vegas, Nevada 89146 - o umocT-81P I: 2b
(702) 853-5490 - - A
(702 227-1975 fax | | HYE COU LERK:
Attorneys for Plazm‘y?” _ : BY BE

' THE FIFTH JUDICIAL DISTRICT COURT ~ Linda Ul

THE STATE OF NEVADA, COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, ' . N
Case No.: Cv24 53 9

ADAMS, 1nd1v1dually and on behalf of the Dept.: 2P
Estate } '
-Plainﬁf_fs,

Defendants

SUSAN FALLINT,

1l by and through his mother JUDITH

| Estate,

)
)
)
)
)
)
)
)
)
)
)
)
J
)
)

Counterclaimant, %
Vs, %
Estate of MICHAEL DAVID ADAMS, )
ADAMS, 1nd1v1dua11y and on behalf of the %
)
)
)

‘Counterdefendants.

ORDER REGARDING ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN
FALLINI AND HER COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF COURT |

THIS MATTER having come on for heanng on Monday, September 28, 20 09, a conference

having been held in Chambers before the Honorable Robert W. Lane, and John P. Aldrich, Esq., of

+A - Thalf AF+ :
td., appearing on behalf of the Plaintiffs, with Harry Kuehn, Esq., appearin

‘behalf of Defendant, the Court hereby orders as follows:

Papge 1 of 2

oon -
GV ey \—\-l.l QL AR gy WAL
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IT IS HEREBRY ORDERED that Defendant’s counsel shall have until close of business en
| October 12, 2009, to comply with the Order Granting Plaintiff’s Motion to-Compel and provide

| responses to Plaintiff’s Request for Production of Documents, including the requested insurance

information.
IT IS FURTHER ORDERED that 1f Defendant does not prov1de the above-described

information by October 12,2009, Defendant’s counsel will be held in contempt of court and will be

fined $150. OO per day, beginning October 13,2009, until said information is ptoVided. The days -

shall be. calculated on a seven-day week.

IT. IS FURTHER ORDERED that if the above—descnbed mformatmn is not prov1ded by

October 12, 2009, the Court will strlke defendant’s pleadmgs in their entlrety Plaintiff Wlll not need |

1l to. TENew any motion regardmg its requestto strlke defendant’s pleadmgs Plaintiff will be able to

simply subrmt an Order Striking the'Pls
DATED this 3 day c‘j

: .Submitted by:

ALDRICH:LAW FIRM, LTD.

m/&w

| 1P, Aldrich, Esq.
evada Bar No.: 6877

601 S. Rainbow Blvd., Suite 160

Las Vegas, Nevada 89146
|| Attorneys for Plaintiff

Page 2 of 2
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|| Estate of MICHAEL DAVID ADAMS,
|l by and through his mother JUDITH

A vs.

| SUSAN FALLINT, DOES T-X and ROE.

s,

1l by and through his mother JUDITH
Estate,

ORDR : ,

John P. Aldrich, Esq.

Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD.

1 1601 S. Rainbow Blvd., Su1te160 - ) NOV © 4 2009
il Las Vegas, Nevada 89146 -

AT E A R My Gounty Clerk
(702) 853-5490 - . Wicheile A. Thore _
(702).227-1975 fax T Deputy
Attorneys for Plaintiff L ' .

"THE FIFTH.JUDICIAL DISTRICT COURT
THE STATE OF NEVADA, COUNTYOF NYE

- CaseNo..  CV24539
ADAMS, 1nd1V1dua11y and on behalf of the :

Dept.: 2P
Estate - . B
' Plaintiffs,

CORPORATIONS X, mcluswe

‘ _ Defendants
SUSAN FALLINI,

CounterCIaimaht,' -
Estate of MICHAEL DAVID ADAMS, )
ADAMS, 1nd1v1dually and on behalf of the

| Counterdefendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER STRIKING ANSWER
- AND COUNTERCLAIM OF DEFENDANT SUSAN FALLINI AND HOLDING
- DEFENDANT’S COUNSEL IN CONTEMPT OF COURT -

THIS MATTER having come on for hearing on Monday, September 28, 2009, a conference I
having been held in Chambers before the Honorable Robert W. Lane, and J ohn P. Aldrich, Esqg., of

|| Aldrich Law Firm, Ltd , appearing on behalf of the Plaintiffs, with Harry Kuehn, Esq., appearing on
. behalf of Defendant, the Court hereby orders as follows '

Page 1 of 6
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~ FINDINGS OF FACT
The Court, having been presented the following facts by Plaintiff’s counsel and having

received no opposition to the facts by Defendant, makes the following ﬁndings of fact:

L. This lawsuit.,arises.out of an incident that occurred on.or about .Julv 7,2005. At
approximately 9:00 p.m. on that day, MICHAEL DAVID ADAMS (’?Adarns") was .driving his 1994 -
Jeep Wran.gler.on SR 375 Ihighway in Nye County, when he collided with a Hereford covr ("cow™) -
owned by Defendant SUSAN FALLINI (”F allini"). Adams died at the ..scene as a result of the

impact.

2. The decent’s mother, JUDITH ADAMS.("Judith"), filed 2 cOmpla’int on behalf of |

_ Adams mother and hlS estate on November 29, 2006 and properly served Fallini wrth process.

Falhm ﬁled her Answer .and Counterclaim .on March 14 2007

.3. “On- October 31 2007 Plalntlff submltted mterroga‘tofies to Fallini. Those 1B
: 1nterrogator1es were never answered Adams also subnntted requests for admrssmns and its first set T
of requests for producnon of. documents-on October 31, 2007 A second set.of requests for |
, .productlon of documents were submltted to Falhm on July 2, 2008, requ.est_ng m_form__ahon as to-
| Fallini's insurance pohcles and/or carriers that may provlde coverage for damages that occurred as | .

I & result of the incident.

4. " Fallini never respon_ded to .a'ny' of these requests. To _th'is date, Fallini has not -

produced any responses of any kind to:Plaintiff’svvritten discovery reqﬁests. Despite an extension

requested by Plaintiff and granted. by the Court the discovery perlod has lapsed w1thout any |-

|| responses being prov1ded by Defendant

5. On or about Aprll 7, 2008 (and agam on May 14,2008 with a Certificate of Serv1ce)

' Plaintiff ﬁled a Motron for Partial Summary Judgment. Defendant did not oppose that motion and

the Court granted that Motion on July 30, 2008. Notice of entry of the Order Granting Plaintiff’s
Motion for Summary Judgment -vvas served on Defendant on August 15, 2003.

6. Plaintiff attempted to amicably resolve the discovery dispute and obtain a copy .of

Page 2 of 6
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10 Aldrich’s phone number and asked that Mr. Kuehn return the call: No return call ever came.

11 || (Exhibit 1)
12,
13

1 5

17
18 ;
T

20

21
23

24
25
26

28

3 o LN W N

Defendant’s applicable insurance policies, but to no avail. On February 24, 2009, Plaintiff sent

Tletters to 'Defendant’s counsel seeking responses to the discovery.
7. Plamtlff’ s counsel Mr. Aldrich, attempted to drseuss this discovery issue with
Defendant’s counsel Mr. Kuehn, as well ‘On or about March 6, 2009, Plalntrff’ s counsel contacted

the office of Defendant’s .counsel; Mr. Aldrich was informed that Mr. Kuehn wasnotavailable. Mr.

Aldrich left a message with Mr. Aldrich’s phone number-and asked that Mr. Kuehn return the call. ,
|l No return call ever-came. ' |

- 8. On March 18, 2009, M. Aldrieh again contacted the office of Mr Kuehn Mr.
Aldrlch was informed that Mr. Kuehn was not available. Mr Aldrich left a. message wrth M. )

9. Onm March 23, 2009 Plainfiff ﬁled a Motlon to Compel Defendant’s Productron of :
,Documents including mformatlon regardmg any insurance pohcles that may prov1de eoverage for ,
the me1dent as contemplated in the Plalnt1ffs second request for documents ThlS motlon was heard B

on April 27, 2009. The Defendant’s attorney, Mr Kuehn attended the hearmg Mr, Kuehn did not -.

.explanatlon as o why Defendant farled to respond to all drseovery requests Mr. Kuehn agreed;

Sanctlons were Warranted however he drsputed the amount of sanctrons

| -'1»0._ At the. heanng on Apr11 27, 2009 this Court granted the Motlon to Compel and

awarded John Aldrlch, Esq., '$750.(1)0 in sanctions for havmg to bring themotion. A Notice of.Entry '

of Order on the order granting the motion to cornpel was entered on'May 1 8, 2009. It was served ;

by mall on Defendant- on May 14, 2009. Defendant never comphed with the Order. |

, 11._ On June 16, 2009 Plalntlff filed a Motion to."Strike Defendant S Answer and ‘

Counterclaim due toD efendants complete failure to cornply w1th discovery requests and this Court’s

Order. The Defendant’s counsel again attended the hearrng and again provided 1o explanation as

1 to why Defendant failed to respond to all discovery requests, but stated Defendant would comply
27"

Page 3 of 6

oppose the motion to eornpel and agreed at the hearing it Was warranted Mr. Kuehn provrded no .
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|| with discovery requests.

12. - The Court denied Plaintiff’s Motion to Strike based on Defendant’s counsel’s

promises to.comply. This Court did, however, order Defendant to comply with the Order granting

Plaintiff’s 'Motlon'to Compel and to respond to Plaintiff’s discovery requests by August 12,2009

or Defendant’s. Answer and Counterclaim would be stricken. The Court also ordered Defendant to -

pay a $1,000 sanctron

13. To date, Defendant has failed to comply with the order ofthis Honorable Court and |
respond to P-lalntlff’s discovery requests. -Defendant s counsel has paid the $1 ,750.00 in sanctions

1 as ordered by the Court. | | ‘ _

14. Plarntrff is entrtled to the. discovery responses, and in fact, Defendant has admitted

|l as much onmore than one occasron. Nevertheless,.Defendant-refused and - continues to refuse to

respond.

15. Because Defendant falled and refused to follow thrs Court’ ‘order and provide the

' requested mformanon Pla1nt1ff brought an Ex Parte Motion for Order to Show Cause Why :

granted and a heanng was scheduled on Septernber 28, 2009 A conference was held in charnbers N
1 'so astoavoid ernbarrassrnent to Defendant’s counsel Followmg the conference the Court ordered : l |
(A) That Defendant’s counsel shall have untll close of busmess on October 12,

2009 t0 comply Wlth the Order Grantmg Plam’uft‘s Mot1on to Compel and |

.prov1de responses to Plaintiff’s Request for Product1on of Documents, -

_‘including the r_equested insurance information.

B) That if Defendant does not provide the above-described information by '

October 12,2009, Defendant’s counsel will be held in conternpt of court and

will be fined $150.00 per day, beginning October 13, 2009, until said

information is provided. The days shall be calculated on a seven-day week.

- (C)  Thatif the above-described information is notprovided by October 12,2009,

Page 4 of 6

: 'Defendant and Her- Counsel Should Not Be I—Ield in Contempt The Order to Show Cause was | |
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the Court will strike defendant’s pleadings in their entirety. Plaintiff will not

~ need to renew any motion regarding its request to strike defendant’s

pleadings; Plaintiff will be -able to simply submit an Order Strﬂt’ing the -

. Pleadings for signature by tne.-Court.
- CONCLUSIONS OF LAW

" Basedonthe Findings of Fact, as set forth above, the Court makes the following conclusions

1 of law:

1. Pursuant to NRCP 34, Plaintiff has the right to request documents ‘which are

d1scoverab1e pursuant to NRCP 26. Accordmg to NRCP 34, Defendant has 30 days from receipt of

the requests for productlon of documents 10 ‘provide appropnate responses

2. NRCP 34(b)permits aparty to seek reliefunder NRCP 37(2) 1f the party who receives

g dlscovery requestsfails to respond appropriately. NRCP 37(a) provxdes that the Court may enter an
13 |- order cornpelhng a non—responswe party to dlsclose the requested mformatron

to D1scovery requests

4, NRCP 37(b)(2)(c) permlts “an order strlklng out pleadlngs or parts thereof 7 for |
‘ discovery- abuses. “Selectlon of a partrcular sanction for drscovery abuses: under NRCP 37 is |
-generally amatter. committed to the sound discretion of the drstrrct court.” Stubliv. Big Im‘ 1T rucks
| Inc., 107 Nev 309,3 12 313, 810 P.2d785 (1991) (citing Fire Ins. Exchange v. Zenith Radio Corp,

103 Nev. 648, 649, 747 P.2d 911, 912 (1987) andKeZZy Broadcastmgv Soverezgn Broadcast, 96 -

Nev. 188, 192, 606 P.2d 1089, 1092 (1980.))

5. The Nevada Sup1 eme Court held that default Judgrnents will be upheld where “the
normal adversary process has been halted due to an unresponsive party, because dr_hgent parties are

entitled to be protected against interminable delay and uncertainty as to their legal Tights.” Hamlett |

v. Reynolds, 114 Ne'v 863 963 P.2d 457 (1998) (citing Skeen v. Valley Bank ofNevada 89 Nev.
301, 303,511 P.2d 1053, 1054 (1973).

Page 50of 6

3. - This Court hasat least three times: entered an order compelhng Defendant to respond :
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6. Defendant has provided no responses whatsoever, nor has Defendantgobj ected to any
request. Defendant has failed on at least three occasions to cemply with this Court’s Order .
7. Defendant has been given arnple opportunity-to comply with the Court’s Orders,
and stﬁking Defendant’e Answer and Counterctaim'is appropriate under the citcumstat;ces.
'ORDER

Based on the Findings of Fact and Conclusions of Law, as set forth-above:

' IT IS‘HEREBY ORDERED that Defendant’s Answer and Counterclaim shall be stricken,
{ andthe Court Clerk is directed to enter Default against Defendant Susan F allini.

ITISFURTHER ORDERED that: Defendant’ s Counterclalm having been stncken shall be -

dismissed with' prejudme

ITIS. FURTI—IE'.R ORDERED that Defendant’ S counsel Harold Kuehn, Esq isin contempt

of Court and must.pay to’ Plamuff’s counsel, John P. Aldrich, Esq., $150.00 per day, begmmng |
October 13, 2009 and continuing to: accrue until the mformatlon descrlbed above is prov1ded The |
, adays shall be calculated on aseven-day week, and ﬂ’llS Order shall constitute a Judgment uponwhlch 1.
i M. Aldnch can eAecute lnterest on unpald balances shall. accrue at the statutory rate. |
164 -
17

ITIS SO ORDERED o
DATED this [ day of Nlow Qm\:f’ | 2009,
RO
F= 5, 7, r‘"ﬁﬁ B mm m———v i
| DISTRIC T“’C@I‘_%IvRﬂ“ ToBGE -
1| Submitted by: | |

| ALDRICH LAW FIRM, LTD.
22 | '

T4jin P, Aldrich, Esq.
evada Bar No.: 6877
1601 S. Rainbow Blvd., Suite 160

|l Las Vegas, Nevada 89146

Attorneys for Plaintiff

Page 6 of 6.
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DFLT , : : [ L E, E}’
John P. Aldrich, Esq. '

Nevada Bar No. 6877

ALDRICE LAW FIRM, LTD. - - 0 PR b
1601 S. Rainbow Blvd., Stite 160 , e
Las Vegas, Nevada 89146 o WYE COURTY CLERRK
(702) 853-5490 : S BY DEPUTY

(702) 227-1975 fax
Attorneys for Plaintiff

THE FIFTH UDICIAL DISTRICT COURT

THE STATE OF NEVADA
COUNTY OF NYE
Estate of MICHAEL DAVID ADAMS, ) -
by and through his mother JUDITH ) . Case No:: .CV24539
ADAMS, individually and.on behalf of the - ) Dept.: - 2P
Estate, S ' ) '
v ' A - )
Plaintiffs, = )
: | )
vs. - )
SUSAN FALLINI, DOES I-X and:ROE - )
1 CORPORATIONS I-X, inclusive, )
 Defendants. )
o . 3
|| SUSAN FALLINI, )
‘Counterclaimant, )
R ) .
Vs. )
. - ' j
|| Estate of MICHAEL DAVID ADAMS, )
by and through his mother JUDITH )
ADAMS, individually and on behalf of the . )
Estate, . o o o )
)
Counterdefendants. )
) |
DEFAULT:

Tt appearing from the files and records in the above-entitled action that Defendant SUSAN
FALLINL being duly served with a copy of the Summons and Complaint on the 1* day of March,

2007, and that an Answer and Counterclaim were filed on March 14, 2007. Defendant and her

Pagé 1of 2
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The under51gned hereby requests
and directs the entry of default

.ALDRICH LAW FIRM, LID.

counsel have not participated in this matter in good faith and both have been found in contempt of
Court. Based on the Findings of Fact and Conclusions of Law on November 4 2009 it was ordered
that Defendant s Answer and Counterclaim be stricken a.nd the Court Clerl( enter a Default against
Defendant Susan Fallini. Default is so entered.
DATED this ﬁﬂay of February, 2010.
A CLERK OF THE COURT

RACHEL ALDANA,

Deputy Clerk

; ?}l‘mP Aldnch 'Esq :
evada Bar No.::6877

Las Vegas, Nevada 89146

. || Attorney for Plaintiffs -

601 S. Rainbow Blvd., 'Suite 160

Page 2 of 2
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11(702).853-5490
\ Attorneys _for Plaintiff ~

| Estate of MICHAEL DAVID ADAMS,

I by and through his'mother JUDITH .

1 ADAMS, 1nd1v1dually and on behalf of the o
Estate, '

1 vs.

| SUSANFALLING, _

1 vs.

. Estate

ORDR
John P. Aldrich, Esg,
Nevada Bar No. 6877

am.;'!a
§'*.mmu
T
-

| ALDRICH LAW FIRM, LTD.. ' | 200 JuN -2 A 857

1601 S. Rainbow Blvd., Su1te 160
Las. Vegas, Nevada 89146

(702) 227-1975 fax

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA, COUNTY OF NYE

‘Case No..  CV24539
“ Dept.: 2P

.Piainﬁffs, )

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, mcluswe ‘

Counterclaimant,

)

)

)

)

)

)

)

)

)

)

B
Defendants ! % '

)

)

)

)

Estate of MICHAEL DAVID ADAMS, )

by and through his mother JUDITH )

ADAMS, 1nd1v1dually and on: behalf of the )

| )

)

)

Counterdefendants. )

FINDINGS OF FACT CONCLUSIONS OF LAW AND ORDER HOLDING
"DEFENDANT’S COUNSEL IN CONTEMPT OF COURT -

THIS MATTER having come on for heanng on Monday, May. 24 20 1 0,a hearmg havmg

|| been held before the Honorable Robert W. Lane, and Jobn P. Aldrich, Esq of Aldrich Law Firm,

Ltd,, appum ing on behalf of the Plaintif fs, wﬁh Thomas Gbson, Esg., ap

Defendant, the Court hereby orders as follows:

Page 1 of 8
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FINDINGS OF FACT

The Court, having been presented the following facts by Plarntlffs counsel .and havmg

received no opposition to the facts by Defendant, makes the followmg findings of fact:

1. Thls lawsult arises: out of an incident that occurred on or. about July 7, 2005. At :
j approxrmately 9: OO p-m.on that day, MICHAEL DAVID ADAMS ("Adams") was driving his 1994
Jeep Wrangler on SR 375 highway in Nye County when he collided with a Hereford cow ("cow") |
owned by Defendant SUSAN FALLINI (”Falhnt") Adams died at'the scene as a. result of the '

_ 1mpact

2. The decent’s mother, JUDITH ADAMS ("Judlth") ﬁled a complamt on behalf of

| Adams’ mother and his estate-on November 29 2006 and properly served Falhnl with process '
1 | Fallini ﬁled her Answer and- Counterclalm on March 14 2007 | _ o ‘
- 3 On October 31 2007, Plaintiff submltted 1nterrogator1es to Falhm Those 1
mterrogatorres were never answered Adams also subrnltted requests for a.d.rmssmns and 1ts first set A -
of. requests for product1on of documents on: October 31, 2007 A second set of requests for |
_ productlon of documents were subrmtted to E alhm on July 2 2008 requestmg mformatlon as to '

‘Il Fallini's i tnsurance pohcresand/ or carriers’ .that may prov1decovera_ge for damages _,that;occurredas

a result of the 'incident

- ‘» 4 | Falhnl never responded to. any of these requests To this date Falhm has not i
‘ produced any responses of any kind to Plamtlff’s written dtscovery requests. Desplte an extens1on .

: requested by Plarntlff and granted by the Court the chscovery period has lapsed w1thout any

responses being provided by Defendant '

5. On or about Aprtl 7, 2008 (and again on May 14,2008 with a- Certlﬁcate of Serv1ce)

| Plaintiff ﬁled a Motion for Partial Summary Judgment Defendant did not oppose that motion and »'

the Court granted that Motion on July 30,.2008. Notice of entry of the Order Grantrng Plaintiff’s

Motion for Summary. Judgment was served on Defendant on August 15, 2008

6. Plaintiff attempted to amicably resolve the discovery dispute and obtain a copy of -

Page2 of 8
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D.efendant’s .applieab'le insurance policies, but to no avail. On February 24, 2009,'P1a’intiff sent
I letters to Defendant’s.counsel seeking responses to the discovery.

7. Plaintiff’s counsel, Mr.-Aldrich, "atternpted to’ discuss this discovery issue with -

Defendant’s counsel, Mr. Harry Kuehn as well On or about March 6, 2009, Plaintiff’s counsel

1| contacted the.office of Defendant’s counsel Mr. Aldrich was 1nformed that Mr. Xuehn was not |

avarlable Mr. Aldrich lefta message w1th M. Aldrlch’s phone number and asked that Mr. Kuehn |

return the call. No return call ever came;

8 On March 18, 2009, Mr. Aldrich again contacted the office 'of“Mr' Kuehn, Mr. |
. Aldnch was informed that Mr Kuehn was not avatlable Mr. Aldrlch left a- message w1th Mr. ':

Aldnch’s phone number and asked that Mr Kuehn return the call. No refurn caIl ever came.
| (Exhibit 1.) ' | |

: Documents' inc'luding '4informatfron regardi.ng :a'ny .insuranoe pohoies that rnay prox'/“ider coirerage for .

'on Aprll 27, 2009 The Defendant’s attorney, Mr Kuehn attended the heartng Mr Kuehn d.tdnot |
1 oppose the rnotlon to. cornpel and agreed at the hearmg 1t was Warranted Mr Kuehn prov1ded no.|
. explanatton as to why: Defendant falled to respond to all dlscovery requests Mr Kuehn aoreed )

| senctions were. Warranted however he d1sputed the arnount of sanctlons

1 awarded John Aldrlch Esq., $750 00in. sanctrons for havmg to: br1ng the motron ANotlce of Entry - |
of Order on the order. grantlng the motion to compel was entered on May 18, 2009 It'was served '
l by mail on Defendant onMay 14, 2009. Defendant never complied wrth the Order _ 4

11.  On June 16, 2009 Plaintiff filed a Motion to Strike Defendant s Answer and |

Counterclaim due to Defendants oomp}ete failure to comply w1th drscovery requests andthis Court’s -

Order. The Defendant’s counse] again attended the hear nd again provi ided no exnlana‘rron as

L15 b

to why Defendant failed to respond to all discovery requests, but stated Defendant would comply

Page 3 of 8

9.  OnMarch 23 ,2009, Plaintiff filed a Motion to Compel .Défendant’sProduotion'Cf _",

10 At the ‘hearing on Apnl 27 2009 this Court granted the Motron to Compel and f

|| the incident as. conternplated n the Platntlff‘s seeond request for documents Thiis mot1on was heardl |-
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with-discovery requests.

12, The'Co'urtA denied Plaintiffs Motion to Strike based on Defendant’s .counsel’s

{ promises to comply. This Court did, however, order Defendant to comply with the Order granting .

Plaintiff*s Motion to Compel and to respond to Plaintiff’s discovery requests by August 12, 2009

or Defendant’s Answer-and Counterclaim would be stricken. The Court also ordered Defendant to
| pay a'$1,000 sanction. ‘ _
13, To date, Defendant has failed to comply with the order of this Honorable Court and .
5 _respOnd to Plaintiffs discoveI'Y-requests. Defendant’s counsel has pai'd the.$1,750.00 in sanctions
) _asorderedbytheCourt . ._ '_ - | ‘ - o |
14. Pla1nt1ff is. entltled to the dlscovery responses, and in fact Defendant ‘has adlnltted 1
__ .as much .on more than one occasmn Nevertheless Defendant refused and contmues to refuseto
_respond A | o _b _
15. | ~Because Defendant »failed »andzre_fu:sed to follow.this Cotlr't" -order'and -provide the . l.
: | requested information-. Plaint'iff ’brouéht'lts ﬁrst 'EX"Il"arte MotiOn for O'rd.er'to Show ;'Cause Why :

: -'-Defendant and I—Ier Counsel Should Not Be Held in Contempt The Order to Show Cause was .
k ,granted and a hearmg was scheduled on’ September 28 2009 A conference ‘was held in chambers |
|l soas o avo1d embarrassment to Defendant’s counsel Followmg the conference the Court ordered "

&) ThatDefendant s counsel shall have until close of busmess on October 12 I

: 2009 to comply w1th the Order Granting Plamtrff’ s Motion to. Compel and |

. prov1de responses to Pla1nt1ffs Request for Product1on of Documents, ’ |

1 ncludmg the requested 1nsurance mformat1on ,
(B) - That if Defendant does not prov1de the above—desonbed information by
: October 12,2009, .Defendant’ s.counsel will'be held in contempt of court and
I will be fined $150.00 per da%y,, beginning October 13, 2009, until said

information is provided. The days shall be calculated on a seven-day week.

(C) -~ Thatifthe above-described informationis not provided by October 12,2009, "

Page 4 of 8
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the Court will strike defendant’s pleadings in their entirety. Plaintiff will not .

need to renew any motion regarding its request 1o str1l<e defendant’s

pleadings; Plaintiff will be able to simply submit .an Order Striking the -

‘ '-Pleadrngs for s1gnature by the Court. -

16. Defendant and her counsel faﬂed to provide the 1nfonnat10n at issue by October 12,

2009. Consequently, on .or about November 4, 2009, the Court entered its Findings of Fact,

i Conclustons of Law and Order Str1k1ng Answer and Counterclaim of Defendant Susan Fallini and .
‘Holding Defendant’s Counsel in Contempt of Court. Pursuant to said Order, Defendant’s counsel, -
Harold Kuehn, Esq was held in contempt of Court and was ordered to pay to Pla1nt1ff’s counsel
: John P Aldrlch Esq., $150 00 per day, beglnnmg October 13, 2009 and contrnulng to accrue unt1l ‘
: 'the information. descnbed above is prov1ded The Order prov1ded that the days sha_ll be calculated

| ona seven day Week and that the Order shall constltute a Judgment upon whlch Mr. Aldr1ch can

execute Interest on unpald balances was. ordered to accrue at the statutory rate

. _-1:-7,. : Agam in. contravent1on of the Court’ 5 orders Defendant and her counsel have falled 4
f:.and refused to prov1de the mformatlon they have been ordered to prov1de Deefndant’s counsel S
utter refusal to, ab1de by the Court’s orders has stalled and frustrated the l1t1gatlon process

l:8'._ ' On or about Apnl 7, 201 0 Plamtlff agam brought an Ex Parte Motlon for- Order to _
{ Show Cause Why Defendant Susan Fallini and. Her Counsel Should Not Be Held in Conternpt of-
Al Court and Possible. Sanctlons Be Irnposed Onor about Apr11 19, 2010 the Court entered the Order :

to Show Cause and seta- heanng for Monday, May 24, 201 0.

19, As w1th the prior Order to Show Cause (andsever.al other motions), despite personal :
|| service on Defendant’s counsel, neither"Defendantnor her counsel responded in writing to the Order .
|l to-Show: Cause |

20. | The Court held ahear1ng on Monday, May 24 2010. Thomas Gibson, Esq., the law |

appear at the hearing.

. Page 5 of 8

Tarry Kuehn, Esqr,appearedon behalf of Defendant. Defendant Susan Fallini did not
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21.  During the hearing, Mr. -Gi.bson indicated he had not'seen the file and provided no

valid excuse for Defendant’s or Defendant’s.counsel’s failure and refusal to abide by the Court’s
prior orders Mr. Aldrich also advised the Court that over 220 days had passed siueefthe- Court-
1rnposed sanction began to accrue, and that over $30,000.00 was now due pursuant to that sanction. ,
22.  Mr. Gibson made specific representatlons to-the ‘Court that the client, Defendant |
Susan Fallini, was unaware of the status of this case. Mr. Grbson also made spee1ﬁc representations
-that he would obtain the information at issue. 1mmed1ately and provrde 1t to Plamtrff Mr. Aldrich :
‘ requested that the Court impose-a $5, 000 00 sanctlon aswell asa $500 00 per day sanotlon startlng |
on May 25, 2010, until Defendant provrdes the mformauon The- Court 1rnposed the $5,000.00 :
sanction upon Defendant S counsel The Court advised both eounsel that the Court would give . ,
Defendant until June 1, 2010 to eomply w1th the Court s pnor orders before mcreasmg the daily | o
: .sanetlon from $150 00 per day to $500 00 per day - 4 |
23 ; . Plamtrft‘ s counsel also: requested that the Court 1ssue a beneh warrant for Defendant i
|| Susan Falhm gwen het fa11ure o appear as. ordered by the Court.on two occasions. The Court B .
: deohned to do 50 -at the. hearmg on May 24 2010 but 1nd1eated 1t may be Wﬂhng to do so if :

'.Defendant does not eornply this tlme

CONCLUSIONS OF LAW

Based on the Fmdmgs of Faet as set forth above the: Court makes the followmg conclu51ons 1.
1l of law . . - _ ' ‘ ‘ |
L Pursuant to 'NRC? 34 Plainfiff has the rig'ht'.to .requeSt ‘doeumerrts which ’ar.e '
: discoverablepursuarrt'to NRCP 26. Aeeording to NRCP 34, Defendant .has 30.days fromreeeipt:of i _
| the requests for-production of documents to provide approprlate responses | .
2. - - NRCP 34(b) permits aparty to seek relief under NRCP 37(a) if the party who' I‘GCSIVCS“

: dlscovery requests failsto respond approprlately NRCP 37 (a) provides that the Court may enteran-

rde compelling a non—responslve party to disclose the reouested mformatlon
3. This Court has at least four times entered an order compelhng Defendant to respond ,
Page 6'of 8
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1 o Discovery requests.

4. NRCP 37(b)(2)(c), permits “an order striking out pleadmgs -or parts thereof,” for |
discovery dbuses. -“Selection of a partlcular sanction for ;drscovery abuses under NRCP 37 is
||.generally a matter committed tothe sound.discretion ofthe district courtt” Stubliv. BigInt’l T rucks,
Inc., 107 Nev. 309,3 12:313,810.P.24 785:(1991) (citing Fire Ins. Excharge v. Zenith Radio Corp,
103 Nev. v6‘48 649, 747 P. 2d 911, 912-(1987) and Kelly Broadcasting v. Sopereign Broadcast, 96

Nev. 188, 192, 606 P.2d 1089 1092 (1980. ))

5. “The Nevada Supreme Court held that default Judgments will be upheld ‘where “the

; "normal adversary process has been halted due to an unresponswe party, because dili gent parties are :‘
‘entltled to'be protected agamst mterrmnable delay and uncertamty as to their legal rrghts * Hamlett :
V. Reynolds 114 Nev. 863; 963 P. 2d 457 (1998) (c1t1ng Skeen » Valley Bank ofNevada 89 Nev. .:' g
_301 303, 511 P 2d 1053, 1054 (1973)

- -6_.. Defendant has prov1ded no responses whatsoever o1 has Defendant obJ ected to any' o

|l request. Defendant has failed onat least four occa51ons o cornply w1th this’ Court’ s Order Atmo |
: .tlme has- Derendant or her counsel g1ven any- excuse or Justlﬂcatlon for thelr failure-and. refusal to ‘
| .abrde by the Court’s orders ’ ’ ‘ »
'7.' B Defendant has been glven ample opportumty to comply w1th the Court’s Orders ‘
.Defendant has halted fhe ht1gat10n process and the addltlonal sanct1ons of $5, 00000 1mmed1ate1y |

: and $500 00 per day begmmng June 1, 2010 if. Defendant does not comply Wrth the Court s prior

orders are appropnate under the c1rcumstances :

ORDER

Based on the Findings of Fact and Conclusions of Law, as set forth above: g

IT IS HEREBY ORDERED that Defendant’s counsel, Harold Kuehn, Esq., is in contempt

of Court and must pay to Plaintiff’s- counsel J ohn P Aldnch Esq., $5,000.00, in addltron to the -

1-$150.00 per d ﬂnv ﬂ’mt bposm a_‘,(*r,upg on October 13 2009, and whi hich continues to accrue until the

?

| Defendant and her counsel c.ornply with the- Court’s prior orders ,including providing the information

Page 7of 8

0434



sought by Plaintiff,

|| the.event Defendant does not comply with the Court’s pnor- orders by Tune 1 , 2010, Mr. Kuehn will

: -Statutory rate.
ITIS'SO: ORDERED
DATED this (Q\ day ofX\w(\“‘Q SRR . :2010
R@@ERT W. T.
) DISTRICT COURT JUDGE '
: A_j‘Subrmtted by |

' :ALDRICH LAW FIRM LTD

I

“ /J’ P Aldrich, Esq

evada-Bar No 6877

IV'1601 S. Rainbow Blvd., Suite 160 -
1l Las Vegas, Nevada 89'1_46 R

Attorneys for Plaintiff

Page 8 of 8

* IT IS FURTHER ORDERED that Defendant shall prov1de the information sought by’

"Plaintiff, and which Defendant and her counsel have been ordered to prowde by June 1,2010. In |

be held in contempt of Court again and must pay to Plaintiff’s counsel, John P. Aldrich, Esq.,
"$500.00 per day, beginning:Juhe 1, 2010,.and continuing to accrue until the information described |
above is provided. The days shall be calculated ona s-cven-day‘week,and this Order shall constitute .

a judgment‘upon which Mr. Aldrich can execute. Interest on unpaf;d‘ibalaﬁces shall accrue at the |'
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- 'ESTATE OF MICHAEL DAVID ADAMS,

o o w o, b W N

FiLED
Case No. CV 24539 , |
Dept. 2P o b RB1Z A %00
o REBECOA BALLARD

IN THE FIFTH JUDICIAL DISTRICFI"",C’O‘URT OF THERK
STATE OF NEVADA, IN AND FOR THE C@UNTY @T'NYE

by and through his mother JUDITH
ADAMS, individually and on behalf.of the
Estate

Plaintiff,
vs. | o | ORDERAFTER HEARING

SUSAN FALLINT, DOES I-X, and ROE
CORPORATIONS I-X, inclusive

Defendants.

N
.

"fhis matter 1S revar.ding a nlotor'velli.ci.e accident‘involving Michael Adams and a
Hereford Cow owned by the Defendant. On June 24 2010 Plaintiff filed an AppllC’lthﬂ
for Default Judgment against Defendant Susan Falhm Pl'untlff requested $2,500,000 f01
grief, sorrow, loss of support; $1, 640 696 for lost career earnings; ‘55 000,000 for hedonic
dam"tges loss of llfe s pleasure md enjoyment; $35 000- for Sanctions already leVIed
against Defendants; $50,000 for attorney’s fees; and $5,188.85 for funeral and other
related expenses for a total of $9,230,884.85. Defendants filed an Op_posAition on June 24,
2010. A hearing was held on this matter on me_ 1.9, 2010, in which Plaintiff and
Defendants appeared with their counsels. 'A-fter.heal;ing arguﬂlents from both sides

regarding the Defendant’s violation of procedural rules, the Court denied Defendant’s
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Motion for Reconsideration and proceeded with the Prove Up Hearing and Canceled the

Trial scheduled for August 2010. Judith Adams, Anthony Adams, and Susén Fallini were

sworn in and testified. The ,paT’tics’ counsel gave their closing statements. The Court
heard testimoﬁy,‘ chnsels’ statements and ;Trfguments, anld.reviewed the pleadings on ﬁl.e
herein. This Order follows. -
| ORDER
IT IS HEREBY.ORDERED that the Defendant’é Motion for Reconsideration is
DENIED . |

ITIS FURTHER ORDERED that the Comt grants the Plamtlﬁ $1 OOO 000 in

Damages for Gr1ef Sorrow, and 1oss of support

IT IS FURTHER ORDERED that the Court grants the Plaintiff $1, 640 696 in

.Damages i01 future 1ost cammgs

IT IS FURTHER ORDERED that the Court grants the Plamtlff $SO OOO n

Attomey S Fees

IT IS FURTHER ORDERED that the Court gmnts the thtlff $33, OOO n -

sanctions lev1ed against the DeFendant

T IS, FURTHER ORDERED that the Court grants the Plamtlff $5,188.85 in
funeral and othcr related expenses.
IT IS FURTHER ORDERED that Plaintiff’s request for Hedonic damages is

DENIED.
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DATED this 12" day of August 2010.

DISTRICT JUDGE
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CERTIFICAITION OF MAILING
The undersigned hereby certifies that on the 4,12“‘ day of August 2010, he mailed
copieé of the foregoing ORDER-AFT-ER HEARING to the following:
John P. Aldrich, Esq. |

ALDRICH LAW FIRM, LTD.
1601 °S. Rainbow Blvd., Suite 160

Las Vegas, NV 89146

John Ohlson Esq.

. BOWEN, HALL, OHLSON & OSBORNE

555 South Center Sireet
Reno, NV 89501

Katherine M. Barker, Esq.

' LAW OFFICE OF KATHERINE M. BARKER
:823'S. Las Vegas Blvd., Ste. 300
. Las Vegas, NV 89101

&/72\

C. PAUL TECHO -
Law Clerk _to
DISTRICT JUDGE
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John Ohlson, Esq

Bar Number. 1672

275 Hill Street, Suite 230
Reno, Nevada 89501
Telephone: (775) 323-2700

Jeff Kump, Esq.
Bar Number 5694
Marvel & Kump, Ltd.

Elko, Nevada 89801

Tclephone (775) 777-1204
Attorneys for Susan Fallini

FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

%ok R %Kk

Estate of MICHAEL DAVID ADAMS,

| By and through his mother TUDITH ADAMS,

Ind1v1dually and on behalf of the Estate A .
- CaseNo.: .CV24539

Plamtlff . ,
A ‘ Dept.No.: = 2P
| SUSANFALLINT, DOES I, and
| ROE CORPORATIONS I-X, inclusive, - .
Defendah.t._v' L :
- /
ANﬁAﬂiRﬁLAﬁDCﬂmﬁé{ -
- /
- NOTICE OF APPEAL

TO:  Plaintiff, and her counsel of rccord John Aldnch Esq.

Notice is.given that Defendant SUSAN FALLINI, appeals to the Supreme Court of
1111

17717

1111
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Nevada from: (1) the August 12, 2010 Order After Hearing.

DATED this _J day of September, 2010,

) AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

Dated this z day of Septem’ber, 2010.

..V‘

BAr Number 1672 . - -
25 Hill Street, Suite 230
Reno, Nevada 82501
Telephone: (775)323-2700

Jeff Kump, Esq. . -
Bar Number 5694

Marvel & Kump, Lid.
Elko, Nevada 89801

Telephone: (775) 777-1204
Attorneys for Susan Fallini
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby cerhfy that I am an employee of JOHN OHLSON, and

~that on this date I personally served a true copy of the foregoing NGTICE OF APPEAL, by the

method indicated and addressed to the following:

John P. Aldrich, Esq. o : X Via U.S. Mail
Aldrich Law Firm, Ltd. : _____ ViaOvernight Mail
1601 S. Rainbow Blvd., Ste. 160 _____ ViaHand Delivery
Las Vegas, NV 89146 X ViaFacsimile

Via ECF

DATED this l day of September, 2010

}MV\/
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IN THE SUFREME COURT OF THE STATE OF NEVADA

'INDICATE FULL CAPTION:

Appellant(s),
, No, - 568440
ESTATE OF MICHAEL ADAMS, = : : DOCKETING STATEMENT
BY AND THROUGH HIS MOTHER JUDITH ADAMS, . CIVIL APPEALS '

r]lVDIVEJUALLY AND ON ‘BEBALF OF THE ESTATE,

T

| 'Resﬁondent(s), :

'GENERAL INFORMATION _ .

All appeliants not in proper person must complete this 'dockeﬁj_xg‘statcmeht.' NRAP 14(a). The purpose
of the docketing statement is to assist the Supreme Court in screening jurisdiction, classifying cases.for

en banc, panel, or expedited treatment, compiling statistical information and identifying parties and
their conasel. ' : ' . e R S

This statement must be comypleted fully, accurately and on time, NRAP 14(c). The Supreme Court may

impose sanctions on counsel or appellant if it appears that the information provided is incomplete or

inaccarate. Iil. Failure to attach documents .as requested in this statement, completely fill out the -
statement, or to fail to file it'in a timely ‘manner, will constitute egronnds for the imposition of

sanctions, including a fine and/or dismissal of the appeal.

This court has noted that when attorneys do not take seriously their obligations under NRAP 14 to
‘complete the docketing statement properiy and comscientiousiy, they waste the valuable judicial
resonrces of this court, making the imposition of sanctions appropriate. See KDI Syivan Poois v.
“Workman, 107 Nev. 340, 344, 810 P.2d 1217, 1220 (1991). Please use tab dividers to separate any
attached documents. :
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1. Judicial District _ FIFTH Department____ 2 County___ NYE
Judge Robert W. Lane ; District Court Docket No. CV0024539

2. Attorney filing this docket statement:

Attoriey___ JohnOhlsonBsq. *  Telephone_ _(775)323-2700
Firm___ John Ohilson.

Address 275 Hill Street, Su1te 230 Reno, Nevada 89501.

Client(s) Susan Fallini

If this js a joint statement completed on behalf of multiple appe]lants, add the names and addresses of .

other counsel and the names of their clients on an additional sheet accompanied by a certification that
they concux in the filing of this statement. :

3. Attorney(s) repreéenting respondent(s): . . ,
Attorney__John Aldrich, Bsg. . . Telephone (702) 853-5490
Firm___Aldrich Law Firm, Ltd . ' '

Address___1601 8. ‘Rainbow Blvd., Suite 160, Las Vegas, Nevada 89146
Chent(s) Estate of Mlchael Adams, By and Ifhrough his Mother Judlth Adams, Indmduallz and on

_ Behalf of the Estate.

4, Natnre _ofadispos‘iti'on below (check all that apply):

OJudgment afterbench trial 'O Grant/Denial of NRCP 60(b) relief

O Judgment after jury verdict - [J Grant/Denial of injunction -

USummary judgment [ Grant/Denial of declaratory relief

¥ Default Judgment - ' * [0 Review of. agency determination

O Dismissal S . T Divorce decree: ' :
O Lack of jurisdiction - o 0 Original [ Modification .

o Failife tostates & claiiy T e F-@ther-disposition-(specify):- e —
1 Failure to prosecute

. O Other (specify)

3. Does this appeal raise issues concerning any of the following:  No.

[ Child custody . [ Termination of parental rights
Venue [0 Grant/Denial of injunction or TRO
00 Adoption - O Juvenile matters

2
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6. Pending and prior procegdings in this conrt, List the case name and docketnumber of all ‘appeals or
original proceedings presently or.previously pending before this court which are related to this appeal:

N/A

7. Pending and prior pioceedihgs in other courts. List the case name, numbér and couﬁ of all pendilig
-and prior proceedings in- other courts which are related to this appeal (e.g., bankruptcy, consolidated or

. bifurcated proceedings) and their dates of d;\sposmon

N/A

8, Nature of the action. Briefly describe the nature of the action, indudil_,lg a Tist of the causes.of action
pleaded, and the result below: ' ' :

This action :arises out of damage cla.lms for wrongful death due to alleged neglzaence asserted by Plaintiff
Estate of MICHAEL DAVID ADAMS by and through his mother JUDITEL ADAMS, Individually and
on behalf of the Estate against Defendant Susan Fallini, as a result of a July 7, 2005 automobile versus
cow accident, wherein Michael Adarns died. The. action proceeded to default, “including the granting of a

Tpamal sumnmary judgment and the striking of Defendant ‘Susan Fallini’s Answer and Cotnterclaim. '

_ Furthcr the District Judge vacated the trial and returned an award in favor of Plaintiff and agamst '

~ Defendant Susan Fallini. An Order was enteréd on. Angost 12, 2010 in the -principal amount of

A : $1 000,000 for damages for grief, sorrow and loss of support together with darmages for future lost earnings
in the amount of $1,640,696, attorney’s fees in the amount of $50,000, sanctions in the-amount of $35,000

and funeral expenses n the amount -of $5 188.85. This appeal is. from the August 12, 2010 Order After
Hearmg.

9. Issues on appeal Statc conmsely the: prmc1pa1 1ssue(s) in this appeal

¢} Whether the district court committed a reversible enor in dcnymg Defendant’s Momm for"

Recopﬂderaimn
. (2) Whether the dxsmct court erred vacating the jury trial herein, and determiningbdamages.
'(3) Whether damages awarded by the dJsmct coﬁrt Were exéessivé; and without a lcgél Dasis.
10. Pending proceedings in this court raising the same. or similax xséues If you are aware of any
proceeding presently pending before this court which raises the same or similar issues raised in this appeal

Tist the case name and docket number and identify the same-or smular 1ssues raised:

The undersiened is not aware of any proceeding presently pending before this conrt which raise the

3
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same or similar issues to those raised in the present appeal.

11. Constitutional issues. If this appeal challenges the constimtionality of a statute, and the state, any

‘'state agency, or any afficer or employee thereof is not a party to this appeadl, have you notified the
clerk of this court and the attorney .ge_neral‘in- accordance with NRAP 44 and NRS 30.1307?
N/A____ X =~ Yes ~__No__ - : ' o

~Ifnot, explain

12.:Other issues, Does this appeal mvolve any of the following 1ssues7 :

[ Reversal of well-setfled Nevada precedent (on an attachment, 1dent1fy the cases(s))

O An issue arising under the United States and/or Nevada Consutuuons
0OA substantial issue of ﬁrst-nnpressmn
O An issue of public policy

' [ Anissue where an banc con51deratmn is necessary to maintain umfomuty of this court’s decisions

.0 A ballot question

If so, explam

13, Trial. If this action proceeded to- tnal how many days did the trial fast? __ N/A
- Wasita bench or Jury trial?_. .

14 “Jn’diciai disqualification, Do -you intend to file a motlon to dxsquahfy or have a Jusuce Tecuse :
him/herself from pa:uc1pat10n in this appeal Ifsq, wh1ch Justice? © S A
___N/A . . B |

TIMEL]NESS OF NO'I‘ICE OF APPEAL

1

e e <15 ~Pate-of- entry of-written-judgment-or- order appealed from: wAugust«IZW201 0-(; Attached asExhibitl) o im- m{
Attach a copy. If more than one judgment or order is appealed from, attach copxes of each Judgment or
_order from wlnch an appeal is taken., .

(2) If no written Judgment or order was filed in the district court explam the bams for seeking appelate’
reV1eW

16 Date written notice of’ entry of judgment or order served August 17, 2010 (Attached as Bxhibit ZL
Attach a copy, including proof of service, for each order or judgment appealed from.

(a) Was service by delivery : or by mail ___by United States Paostal Sexvice (specify).
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17. If the time for filing the notice of appeal ‘was tolled by a post-gudgment motion (N'RCP 50(b),
52(b), or 59), :

(a) Specify the type of motion, and the date and method of service of the Iriotiop, and datgé of filing.

NRCP 50(b) Date served____ By delivery. or by mail B Date of
NRCP 52(b) Date served. By delivery. . or by mail.____ Date of '
‘ ﬁll NRCP 59 __Date served___ By delivery or by mail __Date of
filing ' . :

Attach copies of all post-mal to]lmg motions,

: NOTE: Motions made pursuant to NRCP 60 or motlons for rehearmg or reconsnderauon do not
toll the time for filing a notice of appcal

(b) Date of entry of wntten order resolvmg to]lmg moﬁon . ’ Attach a copy
" (©) Date written notice -of entry of order resolvmg motion served. | Attach a copy, o
mcludmg pmof of scmce S
® Was service by dchvery ' or by mail L (specify).

18, Date notice of appeal was ﬁled Sevtember 10 2010 _

(@) If more. than One party has appealed from the judgment or order 11st date each notice of appeal
'was filed and identify by name the party filing the notice of appca.l : . :

19, Specify statute or rulc govemmg the time hmlt for filing the notlce of. appcal e, g o NRAP 4(a),- _
NRS 155. 190 or other :

NRAP 41213. NRS155.190

SUBSTANTIVE APPEALABILITY.

20. Specify the statute ox other anthonty grantmg this court Jnnsdlctmn to review the Judgmcnt or
“order appcaled from:

NRAP3AMY1) X NRSI155. 190____,_1_Lspec1fy subsection)

NRAP 3AD)(2)___- NRS38.205 ___(specify subsection)
NRAP 3A(b)(3) NRS 703:376
Other (spec1fy)
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'“1—2'ITI:is‘raii-parﬁes*iﬂvoived‘ixrth'ewcﬁon‘hrt’hrdistﬂttcwﬁ

I%xplain how-each authority provides a basis for appeal from the judgment or order:

‘The district court’s order vacating a jury trial, denying defendant’s motion for reconsidefation and

awarding damages to the plaintiff resolved, ﬁna]ly, the action below, was a’ findl judgment against
defendant for ‘which defendant has no recourse in district court.

. Plaintiff Estate of MICHAEL DAVID ADAMS, by and through hls mother JUDITH ADAMS
Individually and on behalf of the Estate

Defendant Susan_Fallini :

(a) If all partles in the d1smct court:are not parties to this appeal explain in detail why those parties are
not involved in this appeal, e.g., forma]ly dismissed, not served, or other:

22. Give a brief 'descnptmn (3to 5 words) of each party's separate clmms, counterclaims, cross-claims

o1 third-party claims, and the trial court's disposition of each claim, and how each clajm was Tesolved '

- (i. e., order, judgment, stlpu.latlon), and the date .of dxsposmon of each claini. Attach a copy of each
. dlsposmon _

Plaintiff's Claims: o ' Wtongful Death.’
Defendant’s Cross$Claitt1'S' Destructton of Property

See dtsposmon of Plamt]ﬁ’ 5 clamls in Order After. Heanng, dated August 12; 2010 (Attached as

‘EXhlblt D.

See dlsposition.of Defendant’s counterclaim in Findings of Fact, 'ConcluSions of Law and Order
Stn'k'lng Answer and Counterclaim dated November 4, 2009 gAttachcd as Exhibit 3).

23. Attach copies of the last-filed version of a]l complaints, countercla.lms, and/ or cross-clzums ﬁled m.

,the dlStI‘lCt court.

Complalnt (Attached as Exhibit 4)
Answer and Counterclaim (Attached as Exhibit. 5)

dindicate ALL the claims alleged below and the rights
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25, If you answered "No" to the immediately previous question, coml;lete the fo]loﬁing:
- (a) Specify the claims remaining pending below: ‘ .. B
(b) Specify the partieé remaining below:

(c) Did the district court certify the judgment ot order z;.ppéaled from as a final judgment pursuant to
NRCP 54(b): . .

_ Yes No__- If "Yes," attach a copy of the certification or order, including
- any notice of entry and proof of service.

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that there is no 'jusf
reason for delay and-an express direction for the entry of judgment: :

Yes No

.26‘. If yon answered "Na" to ‘any part of question 25, explain the basis for seeking appellate review
(e.g., order is independently appealable under NRAP 3A(b)): ' ‘ :

_ 'VERIFICATION

_ 1 declare midcr-penalty of perjury that I have read this .docketing Statement,.,ﬂ}at the
information -provided in this docketing statement is true and complete to the best of my knowledge,
information and belief, and that I have attached all required documents to this docketing stafement.
\ . . ' .

Susan Falfini . John Ohison. Esq. & JeffKump. BEsq. .
Name of Appellant ' . ‘ Name of cougsel of record :
,/M)//) | MO L
Date / ' / : igm{tu‘f;éf Loun$el"of record

Nevada, Washoe County
State and county where signed
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CERTIFICATE OF SERVICE

I certify that on the Z"l dayof___S &‘D’Y‘E&M%E’ﬂ-/ ' , 2010, I served a copy of
this completed docketing statement upon all counsel of record:

O By petsonally serving it upon him/her; or

E@y—ﬁmﬂﬁg—i‘c—by—ﬁrst—elas&maﬂ—wi&wﬁfﬁdem—pes-tage—pfepa-id—te—theffeﬂewing-addfes.ﬁ(es}:

John Aldrich, Esq.

ATLDRICH LAW FIRM .
1601 S. Rainbow Rd., Suite 160
Las Vegas, NV 89146

Dated this__ 2] _ day of._ _SESTIMBEN ‘ .20_.10.\ i
Si a.‘ai%e' %
8
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Nevada Office of the Attorriey General

100 North Carson Street
Carson City, NV 89701-4717
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CASE NO. CV-31449
DEPT.|

IN AND FOR THE COUNTY OF NYE

SUSAN FALLINI and JOE FALLINI,

Plaintiffs, DEFENDANT HON. ROBERT W. LANE’S
MOTION TO DISMISS COMPLAINT
VS, FOR DECLARATORY RELIEF

THE HONORABLE ROBERT W. LANE,
TONY ADAMS, JUDITH ADAMS, JOHN P.
ALDRICH, ESQ., HAROLD KUEHN, ESQ., )
and Does | through V, jointly and severally, )

Defendants. ;

Defendant HONORABLE ROBERT W. LANE (Judge Lane), by and throug‘h his
attorneys CATHERINE CORTEZ MASTO, Attorney General of the State of Nevada and
Solicitor Genefal C. WAYNE HOWLE, submits this Motion to Dismiss Plaintiffs Susan Fallini
and Joe Fallini's [Fallinis] Complaint for Declar'atory Relief on the basis of Rules 12(b)(1) and
12(b)(5) of the Nevada Rules of Civil proceduré and the following points and authorities.

' I. BACKGROUND

Suit against a judge with whose judgment the plaintiff disagrees, though common
enough,’ is improper. Judges, as demonstrated below, are absolutely immune from suit.
Further, in this instance the p’rdceeding is anomalous and unheard-of: although styled a

complaint, it might be better characterized as a fugitive appeal or request for rehearing not

T Just in undersigned counsel's recent practice, the following suits against judges have
been dismissed: Bax v. Hon. Janet Berry, Case no. 3:10-CV-00605 (D. Nev.), Beckner v. Hon.
Susan Johnson, et al, Case no. CV08-7504 AG (JWJ) (C.D. Cal.), Ogilvie v. Hon. Linda
-Gardner, Case no. 3:09-CV-00270 (D. Nev.). v

1
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Nevada Office of the Attorney General

100 North Carson Street
Carson City, NV 897014717

-_—

(03] ~ 8 [&)] LN w N - o O o ~l (0] [&)] N w N - (e

summary judgment on July 29, 2008, and an award of summary judgment against Fallini on

Fallini.” Attachment 5.

()

o

provided for in the rules. As a de facto collateral attack on a judgment, it also affronts judicial
repose. Finally, a pending appeal at the Neyada Supreme Court precludes the action. There
are thus multiple reasons it should be dismissed. |

The matter at which this action is targeted is a separate docket in Department 2 of this
same court. In Estate of Michael David Adams v. Susan Fallini, Case No. CV-0024539, claim
was made for damages arising when a vehicle struck a domestic cow on a highway in 2005.
A death resulted from the collision.

The complaint was filed four years ago, in April of 2007. As the Court's docket sheet
shows, see Attachment 1, the litigation was joined and the parties—both represented by
counsel—engaged over many months. |

As recounted in the detailed findings and conclusions filed in CV-0024539 on Jdne 2,
2010, see Attachment 2, Susan Fallini's counsel was remiss in the litigation and unresponsive
to the Court on numerous occasions, leading to a finding of contempt. -Preceding the

contempt finding, consequences from Fallini's counsel’s inaction included an award of partial

her counterclaim on October 16, 2008. Ultimately default was entered against Fallini oh
February 4, 2010. Attachment 3. Default judgment was entered on August_12, 2010 fo||oWing
a hearing at which new counsel for Fallini appeared. Attachment 4. The new counsel's
argument was that his ,predecéssor had “suffered some sort of mental breakdown, and

allowed this case . . . to become the ‘train wreck’ that it is, without informing his client, Ms.

l. APPLICABLE LEGAL STANDARD

The court in this case should dismiss the Fallinis” complaint if if lacks jurisdiction over
the subject matter. NRCP Rule 12(0)(1)

The court may also dismiss the complaint “pursuant to NRCP 12(b)(5), but only if it
appears to a certainty that a plaintiff can prove no set of facts which would entitie [them] to
relief. All allegations pled must be accepted as true.” Bergmann v. Boyce, 109 Nev. 670, 674-

75, 856 P.2d 560 (1993) (internal citations omitted). Dismissal is appropriate when the

2
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100 Noxth Carson Street
Carson City, NV 897014717
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allegations in the complaint are insufficient to estabiish the elements of a claim for relief.
Stockmeier v. Nevada Dept. of Corrections Psychological Review Panel, ___ Nev. 183

P.3d 133, 135 (2008).

—_—

Under these standards, the Fallinis* complaint should be dismissed.

ll. ARGUMENT
A. JUDGE LANE IS ABSOLUTELY IMMUNE FROM SUIT.
1. The Fallinis’ Claims are Barred by the Doctrine of Judicial Immunity.

It is well established that judges cannot be sued for their judicial acts. Mireles v. Waco,
502 US. 9, 9 and 11(.1 991), Stump v. Sparkman, 435 U.S. 349, 355-56 (1978).
“Disagreement with the action taken by the judge . . . does not justify depriving that judge of
his immunity. . .. [T]he doctrine of judicial immunity is thought to be in the best fnterests"'of
the proper administration of justice.” Id. at 363. See also Marvin v. Fitch, 126 Nev. __,232
P.3d 425, 429 (2010) (“[a]bsolute immunity protects judicial officers from collateral attack and
recognizes that appellate procedures are the appropriate method of correcting judicial error”).

The pol_icy‘ of extending judicial immunity ensures independent and disinterested
decision-making, and the availability of the immunity is broadly construed. Ashelman v. Pope, |
793 F.2d 1072, 1078-79 (9th Cir. 1986). See aléob Bradley v. Fisher, 80 U.S. 335 (1871);
Mullis v. United States Bankruptcy Court for the District of Nevada, 828 F.2d 1385 (9th Cir.

-1987). Although Judge'Lane in this case maintains that all actions taken were proper, this

absolute immunity insulates judges even wheh the plaintiff alleges the judge's acts are due to
malicious or corrupt motives or when “the exercise of judicial authority is ‘flawed by the
6ommiss'ion of grave procedural errors.” In re Castillo, 297 F.3d 940, 946 (Sth Cir. 2002)
(quoting Stump, 435 U.S. at 359). Judicial immunity applies “however erroneous the act may

have been, and however injurious in its conseduences it may have proved to the plaintiff.”

Wit

/11
111
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Ashelman, 793 F.2d at 1075 (quoting Cleavinger v. Saxner, 474 U.S. 193, 199-200 (1985)).2
2. Judge Lane Is Not a Proper Party Defendant.

As a corollary to the doctrine of absolute judicial immunity, it is also the rule that a

judge is not a proper party defendant in an actiori brought by a party dissatisfied with a

‘proceeding. “When judges adjudicate, they are not proper parties to a lawsuit.” Fellows v.

Raymond, '842 F.Supp. 1470, 1471 (D. Maine 1994). If the rule were otherwise, a judge might
be embroiled in litigation evéry time a party disagreed with his decision in a case. He would
be required to find counsel, answer, sit for deposition, conduct discovery, and be subject to
diverse other aspects of litigation, which is not rightly his burden. Shielding judAges from these
untoward functions is part of the reason for the rule of absolute judicial .imrhunity described
above. “Like other forms of official immunity, judicial immunity is an immunity from suit, not
just from uitimate assessment of damages.” Mireles v. Waco, 502 U.S. 9 at 11.

In the instant matter, it is clear that Judge ‘Lane ‘has taken no action other than és a
District Court Judge, pursuant to statute, in the underlying case. Consequently, Judge Léne is
entitled to absolute immunit_y, and the Fallinis have failed to state a claim against him upon
which relief may be granted. The'Complaint against him must be dismissed.

_ _B..' THE FALLINIS' PENDING APPEAL IN THE NEVADA SUPREME COURT
DEPRIVES THIS COURT OF JURISDICTION.

The instant action seeks declaratory judgment on the same issueé now pending on appeal in
the Nevada Supreme Court. See Attachment 6, Notice of Appeal. This Court, respectfully,
therefore lacks jurisdiction to decide the issues. The Nevada Supreme Court “has
consistently explained that ‘a timely notice of appeal divests the district court of jurisdiction to '
act and vests jurisdiction in this court.” /Mack—ManIey v. Manley, 122 Nev. 849, 855, 138 P.3d
525, 529 (2006). In Huneycutt v. Huneycutt, 94 Nev. 79, 80, 575 P.2d 585 (1978), the Court

‘expressly adopted for civil cases the rule that a ‘district court has no authority to grant a new

2 In the context of federal civil rights, judicial immunity may not extend to declaratory
relief. See Supreme Court of Virginia v. Consumers Union of the United States, Inc., 446 U.S.
719, 735-37 (1980) (considering § 1983 action “challenging the Virginia Court's disciplinary.
rules governing the conduct of attorneys”). 4
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trial once the notice of appeal has been filed.” Smith v. Emery, 109 Nev. 737, 740, 856 P.2d
1386 (1993).

Simply, this action is not viable while the appeal is pending. The Fallinis may wish to
pursue every conceivable remedy, but their approach in this action is at odds with the law and
should be dismissed under NRCP Rule 12(b)(1). _ |

| C. FALLINIS' ATTORNEY'S NEGLECT IS ATTRIBUTED TO THEM; THEIR
RECOURSE IS AGAINST THEIR COUNSEL, NOT JUDGE LANE.

A client is bound by the acts of the counsel whom they choose to represent them in an
action. Masden v. Nevada, 99 Fed.Appx. 144 (9th Cir. 2004); cf. Five Star Capital Corp. v.
Ruby, 124 Nev. ___, 194 P.3d 709, 710 (2008) (considering whether claim preclusion
prevented a party from bringing a second lawsuit when the first lawsuit was dismissed under a
local court rule for failure to attend a pretrial calendar call). |

Although the Fallinis urge that the consequences of their counsel's neglect during the
Iitigatipn should not be 'visited on them, the law is otherwise. ;‘Notice to an attorney is, in legal |
contemplation, notice to his client. The attorney's neglect is imputed to his client, and the
cI'ient is held responsible for it. The client's recourse is an action for malpractice.” Lénge V.
Hickman, 92 Nev. 41, 43, 544 P.2d 1208 (1976) (internal citations omitted).

The same is true here as in Lange:

e et P oot o avoid The Someetuoraes of the 2Ct
e oartont i oo sytiam o fepreseniatie Tgation
in which” each party is deemed bound by the acts of his' lawyer-

agent and is considered to have notice of all facts, notice of which
can be charged upon the attorney.

Link v. Wabash R. Co., 370 U.S. 626, 633-634 (1962), (quoted in Pioneer Inv. Services Co. v.
Brunswick Associates Ltd. Partnership, 507 U.S. 380, 397 (1993)).

As in Lange, the relief available to Fallinis is against their counsel. It does not lie
against Judge Lane. |

D. DECLARATORY JUDGMENT IS NOT A SUBSTITUTE FOR APPEAL.

The Fallinis' action for declaratory relief in reality seeks a rehearing and

5
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redetermination of a previous outcome in the CV-0024539 docket. in effect, they are

! affirmed the claim preclusive effect of a dismissal on procedural grounds.? Significantly, it

‘defendant, the most salient problems are that (1) Judge Lane is absolutely immune from suit;

) (;" )

AR v

appealing to the other department of this court to provide a different result.

It is universally the rule that declaratory judgment does not provide a substitute for
appeal. See e.g. O'Callahan v. U.S., 293 F.Supp. 122 (D.C.Minn. 1968), Grand Trunk
Westem R. Co. v. Consolidated Rail Corp., 746 F.2d 323 (6™ Cir. 1984), Shannon v.
Sequeechi, 365 F.2d 827 (10" Cir. 1966), Baier v. Parker, M.D.La.1981, 523 F.Supp. 288,
Savini v. Sheriff of Nassau County, E.D.N.Y.1962, 209 F.Supp. 946. Thus the Fallinis’ action
is improper as an ersatz appeal from the decision in their case in Department 2.

If not a de facto appeal, then the Fallinis’ action is an attempt to simbly retry the matter.
They are, however, left with the result that was obtained vin the first round of litigation. That

round was conclusive. In Five Star Capital Corp., 194 P.3d 709, the Court considered and

stated “whether a decision is correct does not affect its preclusive effect.” Id., 194 P.3d at
714, n.41. It also does not matter whether the result was “not a decision on the merits.” /d. at
715. This rule is necessary “to prevent a party from continually filing additional lawsuits until it
obtains the outcome it des_iresf” Id. at 716. The sahe rule applies in this action, and requires
its dismissal.

IV. CONCLUSION

This action suffers from many infirmities. With respect to Judge Lane as.a named

(2) the matter—through docket no. CV-0024539—is presently on appeal, thus depriving this
Court of jurisdiction; (3)~ the Fallinis are bound by the acts of their prior counsel; and (4) a
/17
/17
111

3 “For claim preclusion to apply the following factors must be met: (1) the same parties
or their privies are involved in both cases, (2) a valid final judgment has been entered, and (3)
the subsequent action is based on the same claims or any part of them that were or could
have been brought in the first case.” Five StarGCapital Corp., 194 P.3d at 714.
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declaratory judgment action is not prﬁper as an appeal from a prior decision. As a result of
these deficiencies, the action ought to be dismissed both for lack of jurisdiction and for failure
to state a claim upon which relief can be granted. Respectfully, thérefore, Judge Lane
requests that his motion to dismiss be granted.

. DATED this 4th day of April 2011.

CAT ORTEZ MASTO |
Attorhe n ral for the Stat¢ f Nevad
)
g

C\Wayne Howle\/ L VTN
Solicitor General :
Nevada State Bar No. 3443

Appellate Division .

100 N. Carson Street

Carson City, Nevada 89701

(775) 684-1227; Fax (775) 684-1108
Attorneys for Defendant Robert W. Lane
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John Ohlson, Esq.
275 Hill Street, Suite 230
Reno, NV 89501

Jeff Kump, Esq.
Marvel & Kump, Ltd.
217 ldaho Street
Elko, NV 89801

Atforneys for Plaintiffs

CERTIFICATE OF SERVICE

| certify that | am an employee of the Office of the Attorney General, State of Nevada,
and that on this 4th day othpril 2010, | served a copy of the foregoing Defendant Robert W.

Lane's Answer to Complaint for Declaratory Relief by mailing a true copy to the following:

ot

Vicki Beavers, an emp"loyee of the
Nevada Attorney General’'s Office
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document ﬁled in case number
CV-31449, does not contain the personal information of any person. |

DATED this 4th day of April 2011.

X Wik Tidee

Solicitor General
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G Case Summary .
R . Run: 02/22/11

10:58:56
DC2100
Case #: CV-0024539
Judge: ROBERT W. LANE
Date Filed: 01/31/07 Department: 02
Case Type: ,NEGOTH TORT/QOTHER NEGLIGENCE
Title/Caption: ESTATE OF MICHAEL DAVID ADAMS, by and
through his mother JUDITH ADAMS,
individually and on behalf of the ESTATE
VS.
SUSAN FALLINI, DOES I-X and
ROE CORPORATIONS I-X, inclusive
- COMMENT : _ FILE IN PAHRUMP
Parties: Name (s) : . Attorney (s)
Plaintiff(s) ESTATE OF MICHAEL DAVID ADAMS JOHN P. ALDRICH
ADAMS, JUDITH JOHN P. ALDRICH
Defendant (s) FALLINI, SUSAN KUMP, JEFF
Hearings: _
Date Time Event Reference

04/30/07 9:00 OBJECTION TO PAHRUMP AS ¥FORUM AND MOTION. ..
-JUDGE: ROBERT W. LANE
CLERK: SHEILA WINN
CLERK: RACHEL ALDANA
BATILIFF: GERALD (BEAR) SMITH

APP: HARRY KUEHN ON BEHALF OF THE DEFENDANTS . MR.
KUEHN STATES THAT THIS MATTER WAS INITIALLY F ILED
IN CLARK COUNTY AND THEN WAS MOVED HERE. MR. . KUEHN

ARGUES THAT THE DEFENSE HAS THE RIGHT TO LITI GATE
IN THE COUNTY SEAT.THE COURT CLARIFIES MR. KU- EHN'S
ARGUMENT. JOHN ALDRICH IS PRESENT FOR JUDITH ADAMS
AND HE STATES THAT PAHRUMP IS A NICE MIDDLE G ROUND
FOR EVERYBODY. THE RELEVANT PARTIES LIVE IN T WO
SEPARATE AREAS, ONE IN SOUTHERN CALIFORNIA AN D ONE
IN TONOPAH. IT SEEMS TO HIM THAT AS LONG AS I T IS
THE CORRECT FORUM, IT SHOULD BE ALLOWED TO PR OCEED
HERE IN PAHRUMP. THE COURT NEEDS CLARIFICATIO N OF
THE RULE THAT THE DEFENDANT HAS A RIGHT TO CH ANGE
VENUE AND WILL REVIEW THAT RULE FURTHER. MR. KUEHN
OFFERS FURTHER ARGUMENT. THE COURT WILL ISSUE A
RULING WITHIN A FEW DAYS. ‘

MOTION FOR PARTIAL SUMMARY JUDGMENT 5/19 ELEANOR
JUDGE: ROBERT W. LANE

CLERK: RACHEL ALDANA

BATLIFF: GERALD (BEAR) SMITH _

APP: JOHN ALDRICH IS PRESENT FOR THE PLAINTIF F.
MR. ALDRICH BRIEFS THE COURT THAT THERE HAS B EEN
NO RESPONSE FROM THE DEFENDANT, AND CLARIFIES

THAT THE DEFENDANT RECIEVED NOTICE. COURT GRA NTS
THE MOTION AND NOTES THAT THAT THERE IS NO OR DER
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AND WILIL SIGN ORDER UPON SUBMITTING.
11/10/08 1:15 MOTION ‘TO REOPEN DISCOVERY & FOR AN EXTENSION

JUDGE: ROBERT W. LANE

CLERK: RACHEL ALDANA

BAILIFF: GERALD (BEAR) SMITH

APP: JOHN ALDRICH IS PRESENT FOR THE PLAINTIF F.

MR. ALDRICH OUTLINES THAT SINCE HE CHANGED FI RMS

HE WAS UNCLEAR OF THE DISCOVERY DATE AND OFFE RS

EXPLANATION IN REGARDS TO EXTENSION. MR. ALDR ICH

NOTES NO OPPOSITION AND REVIEWS CASE HISTORY.

COURT GRANTS WITH NO OPPOSITION AND WILL SIGN

THE ORDER WHEN SUBMITTED.
04/27/09 9:00 MOTION TO COMPEL DEFENDANT'S PRODUCTION OF DO CS...

JUDGE: ROBERT W. LANE

CLERKi RACHEL ALDANA

BAILIFF: STEPHEN (JAMIE) DAVIS :

APP: CATHERINE HERNANDEZ IS PRESENT FOR THE P LAINTIFF;

HARRY KUEHN IS PRESENT FOR THE DEFENDANTS. MS

HERNANDEZ BRIEFS HER MOTION AND REVIEWS THAT THEY

REQUESTED THIS INFORMATION A YEAR AGO. MR. KU EHN

STATES NO OPPOSITION AND OUTLINES THAT HIS OF FICE

DROPPED THE BALL AND NOTES THAT OPPOSING PART Y IS

REQUESTING ATTORNEY FEES. COURT GRANTS THE MO TION

AND $750 IN ATTORNEY FEES. MS. HERNANDEZ SUBM ITS

: ORDER TO THE COURT. COURT SIGNS THE ORDER .

06/22/09 4:30 "CALENDAR CALL
07/13/09 1:15 PLAINTIFF'S MOTION TO STRIKE DEFENDANT'S ANSW ER..
JUDGE: ROBERT LANE
CLERK: MICHELLE THORN
BAILIFF: JAMIE DAVIS
APP: JOHN ALDRICH PRESENT FOR THE PLAINTIFF. HARRY KUEHN PRESENT FOR THE
DEFENDANT. MR. ALDRICH ARGUES HIS MOTION TO STRIKE, ADDING AT THE PREVIOUS
HEARING THE DEFENSE WAS NEGLIGENT IN PROVIDING THE DISCOVERY FROM THE
INSURANCE COMPANY & IMPOSING SANCTIONS DID NOT WORK. MR. ALDRICH ARGUES THE
COURT IMPOSED SANCTIONS OF $750 PREVIOUSLY & THEY STILIL HAVE NOT BEEN PAID &
‘HE HAS STILL NOT RECEIVED THE INSURANCE DISCOVERY. MR. KUEHN PLEADS WITH THE
COURT REQUESTING ADDITIONAL SANCTIONS BE IMPOSED, NOTING HE HAS A CHECK IN
HAND TO PRESENT TO OPPOSING  COUNSEL TODAY. COURT REVIEWS ARGUEMENT & IMPOSES -
A $1000 SANCTION THIS TIME AROUND & DEFENSE HAS 30 DAYS TO PROVIDE THE

PREVIOUSLY ORDER INFORMATION/DISCOVERY REGARDING INSURANCE TO MR. FITTS. MR.
KUEHN ACKNOWLEDGES. g

05/24/10 9:00 ORDER TO SHOW CAUSE
JUDGE: ROBERT LANE
CLERK: RACHEL ALDANA
BAILIFF: DEPUTY J. MURPHY
APP: JOHN ALDRICH PRESENT FOR THE PLAINTIFF; THO
PRESENT FOR THE DEFENDANTS. MR. ALDRICH BRIEFS THE ORDER TO SHOW CAUSE AND
OUTLINES CASE HISTORY. MR. ALDRICH CONTINUES TO PROVIDE ARGUMENT IN REGARDS
TO OPPOSING COUNSEL FAILING TO COMPLY WITH THE SANCTIONS THAT WERE ISSUED
BY THE COURT AND STATES THAT THERE IS STILL NO DISCOVERY PRODUCED. MR.

" ALDRICH REQUESTS A $5,000 SANCTION AND S$500 A DAY UNTIL THE DISCOVERY IS
BROUGHT FOWARD AND REQUESTS THE COURT ISSUE A BENCH WARRANT FOR THE
DEFENDANT. MR. GIBSON PROVIDES REBUTTAL ARGUMENT AND REQUESTS A CLOSED
COURTROOM TO DISCLOSE THE ISSUES REGARDING ATTORNEY HARRY KUEHN. MR. GIBSON

MAS GIBSON INM FOR HARRY KUEHN,
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INFORMS THE COURT OF HARRY KUEHN'S ISSUES WITH DEPRESSION COURT ISSSUES
THE $5,000 SANCTIONS AND ORDERS THAT HARRY KUEHN PAY THE $500 A MONTH
STARTING JUNE 1, 2010 AND HOLDS HARRY KUEHN IN CONTEMPT OF COURT AND STATES
THAT THE $5,000 WILL GO TOWARD THE FEES AND COSTS OF OPPOSING COUNSEL.
PARTIES CONTINUE TO PROVIDE ARGUMENT.
07/19/10 9:00 APPLICATION FOR DEFAULT JUDGMENT
JUDGE: ROBERT W. LANE
CLERK: PATTI ABERNATHY
BAILIFF: STEPHEN (JAMIE) DAVIS
APPEARANCES: JOHN ALDRICH'PRESENT WITH JUDITH AND ANTHONY ADAMS. JOHN OHLSON
AND JEFF KUMP PRESENT WITH SUSAN FALLINTI.
ATTORNEY ALDRICH TOLD THE COURT THE MATTERS ON TODAY ARE HIS APPLICATION FOR
DEFAULT JUDGMENT AND ATTORNEY OHLSON'S OPPOSITION TO THE APPLICATION FOR
DEFAULT JUDGMENT AND MOTION FOR RECONSIDERATION. THE COURT TOLD THE PARTIES
HE WAS INCLINED TO GRANT THE MOTION FOR RECONSIDERATION BUT WOULD LIKE TO
HEAR ARGUMENTS FROM BOTH SIDES BEFORE DECIDING.ATTORNEY ALDRICH ARUGES THERE
IS NO LEGAL BASIS TO SET ASIDE WHAT HAS ALREADY BEEN DONE IN THIS CASE AND
OUTLINES THE HISTORY OF THIS CASE. ATTORNEY ALDRICH TOLD THE COURT IT SHOULD
GO FORWARD WITH APPLICATION FOR DEFAULT JUDGMENT TODAY AND HAVE JUDGMENT
ENTERED TODAY. THE COURT ASKED WHO WAS GOING TO DETERMINE DAMAGES AND AMOUNTS.
ATTORNEY ALDRICH TOLD THE COURT IT SHOULD GO FOWARD WITH THE HEARING TODAY AND
THE COURT SHOULD DETERMINE THE AMOUNT OF DAMAGES. ATTORNEY OHLSON OUTLINES
THE HISTORY OF DEFENDANT'S REPRESENTATION BY ATTORNEY KUEHN AND BEING TOLD IN
" THE PAST THAT THE CASE WAS OVER AND DID NOT KNOW UNTIL JUNE OF THIS YEAR THAT
THE CASE WAS STILL PENDING. ATTORNEY OHLSON PROVIDES REBUTTAL TO ATTORNEY
ALDRICH'S ARGUMENTS. AFTER HEARING ARGUMENTS FROM BOTH SIDES, THE COURT
DENIED THE MOTION FOR RECONSIDERATION AND PROCEEDED WITH THE PROVE UP
HEARING TODAY AND SCRATCHED THE TRIAL ' SCHEDULED FOR AUGUST. MR. OLSON TOLD
THE COURT HE WILL HOLD HIS MOTIONS TO THE END OF THE TESTIMONY AND ARGUED
COMPARATIVE FAULT. ATTORNEY ALDRICH OFFERED REBUTTAL. JUDITH ADAMS WAS SWORN
AND TESTIFIED. ANTHONY ADAMS WAS SWORN AND TESTIFIED. SUSAN FALLINI WAS SWORN
AND TESTIFIED. MR. OLSON ASKED THE COURT TO TAKE JUDICIAL NOTICE THE ACCIDENT
OCCURRED IN OPEN RANGE. AFTER HEARING CLOSING ARGUMENTS FROM BOTH SIDES, THE
COURT TOLD THE PARTIES A DECISION WOULD BE MADE IN A COUPLE DAYS.
07/19/10 9:00 CALENDAR CALL - 8/25-28/2010
- JURY DRAW - 120 JURORS - FILE TO CINDY 7/19/10
JUDGE: ROBERT W. LANE
CLERK: MICHELLE THORN
BAILIFF: STEPHEN (JAMIE) DAVIS
APP: COURT BRIEFS HE MET WITH COUNSELS IN CHAMBERS & PARTIES STIPULATE TO
ALLOW MR. KUEHN 2 WEEKS PROVIDE THE INFORMATION REQUESTED & FAILURE TO
PROVIDE SAID DISCOVERY WILL RESULT IN THE COURT STRIKING DEFENDANTS PLEADING
RESULTING IN A DEFAULT. COURT ORDERS $150 A DAY FOR EACH DAY THE ANSWERS TO
THE INTERROGATORIES ARE NOT FILED. COUNSELS WERE NOT PRESENT  UPON THIS CCURT -
BRIEFING THE RECORD. :
JURY TRIAL - D2P - 3 DAYS : 8/25/10 CRT
09/28/09 9:00 ORDER TO SHOW CAUSE (SUSAN FALLINI & COUNSEL)
12/23/09 9:00 SETTLEMENT CONFERENCE

Filings: - _
Date Pty Action _ _ Fees
01/31/07 P COMPLAINT ) 156.0¢C

01/31/07 P INITIAL APPERRANCE FEE DISCLOSURE STATEMENT
01/31/07 c SUMMONS (ISSUED)
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RN Run:
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DEFENbANT SUSAN FALLINI'S OBJECTION TO PAHRUMP AS FORUM AN 79.00

MOTION TO HAVE MATTER HEARD IN TONOPAH
SUSAN FALLINI'S ANSWER AND COUNTERCLAIM
PLAINTIFFS' OPPOSITION TO DEFENDANT SUSAN FALLINI'S

79.00

OBJECTION TO PAHRUMP AS FORUM AND MOTION TO HAVE MATTER

HEARD IN TONOPAH
REPLY TO COUNTERCLAIM

ORDER DENYING DEFENDANT'S MOTION TO HAVE MATTER HEARD IN

TONOPAH
NOTICE OF REPRESENTATION BY ATTORNEY
NOTICE: OF EARLY CASE CONFERENCE
PLAINTIFF'S & COUNTERDEFENDANT'S CASE CONFERENCE REPORT
NOTICE OF CHANGE OF FIRM NAME
MOTION FOR PARTIAL SUMMARY JUDGMENT
MOTION FOR PARTIAL SUMMARY JUDGMENT
COUNTERDEFENDANT, ESTATE OF MICHAEL DAVID ADAMA, BY AND
THROUGH HIS MOTHER, JUDITH ADAMS,

(COUNTERDEFENDANTS)

INDIVIDUALLY AND ON

BEHALF OF THE ESTATE, JOINDER TO PLAINTIFF'S MOTION FOR

PARTTIAL SUMMARY JUDGMENT

ORDER GRANTING PLAINTIFFS'MOTION FOR PARTIAL SUMMARY
JUDGMENT '

NOTICE OF ENTRY OF ORDER

MOTION TO REOPEN DISCOVERY & FOR EXTENSION OF TIME TO
COMPLETE DISCOVERY (FIRST REQUEST)

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT IN FAVOR OF
COUNTERDEFENDANT, ESTATE OF MICHAEL DAVID ADAMS

COUNTERDEFENDANT, ESTATE OF MICHAEL DAVID ADAMS, BY AND
THROUGH HIS MOTHER, JUDITH ADAMS, INDIVIDUALLY & ON
BEHALF OF THE ESTATE, NOTICE OF NON-OPPOSITION TO
PLAINTIFF'S MOTION TO REOPEN DISCOVERY

NOTICE OF ENTRY OF ORDER

SUBSTITUTION OF ATTORNEYS

ORDER GRANTING PLAINTIFFS'
AN EXTENSION OF TIME TO COMPLETE DISCOVERY

NOTICE OF ENTRY OF ORDER

" LIEN FOR ATTORNEY'S FEES

NOTICE OF CHANGE OF ADDRESS

PLAINTIFF'S MOTION TO COMPEL DEFENDANT'S PRODUCTION OF

. DOCUMENTS

NOTICE OF MOTION TO COMPEL DEFENDANT'S PRODUCTION oG
DOCUMENTS

CERTIFICATE OF MAILING

ORDER GRANTING PLAINTIFF'S MOTION TO COMPEL DEFENDANT'S
PRODUCTION OF DOCUMENTS

DEMAND FOR JURY TRIAL

REQUEST FOR TRIAL SETTING

ORDER TO SET TRIAL o

INFORMATION QUESTIONNAIRE

INFORMATION QUESTIONNAIRE

PLAINTIFF'S MOTION TO STRIKE DEFENDANT'S ANSWER AND
COUNTERCLAIM

INFORMATION QUESTIONNAIRE

ORDER SETTING JURY TRIAL

MOTION TO REOPEN DISCOVERY & FO

360.00
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07/13/09
" 07/17/09
08/26/09
08/31/09
09/10/09
09/10/09

10/08/09

10/14/09
11/04/09

11/09/09
02/04/10
02/11/10
04/07/10

04/19/10
04/26/10
06/02/10
06/04/10
06/17/10
06/24/10

06/24/10

06/24/10

06/30/10
07/06/10
07/21/10

07/21/10
07/21/10
08/12/10
08/16/10
08/18/10
09/08/10

09/09/10
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OPPOSITION TO PLAINTIFF'S MOTION TO STRIKE DEFENDANT'S
ANSWER AND COUNTERCLAIM

ORDER DENYING PLAINTIFF'S MOTION TO STRIKE DEFENDANT'S
ANSWER AND COUNTERCLAIM

NOTICE OF ENTRY OF ORDER

PLAINTIFF'S EX PARTE MOTION FOR ORDER TO SHOW CAUSE WHY
DEFENDANT SUSAN FALLINI AND HER COUNSEL SHOULD NOT BE HEL
IN CONTEMPT OF COURT

RECEIPT OF COPY OF ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN
FALLINI & HER COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF
COURT :

RECEIPT OF COPY OF PLAINTIFF'S EX PARTE MOTION FOR ORDER
TO SHOW CAUSE WHY DEFENDANT SUSAN FALLINI & HER COUNSEL
SHOULD NOT BE HELD IN CONTEMPT OF COURT

ORDER REGARDING ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN
FALLINI AND HER COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF
COURT '

NOTICE OF ENTRY OF ORDER

FINDINGS OF FACT, CONCLUSIONS OF LAW & ORDER STRIKING ANSW
& COUNTERCLAIM OF DEFENDANT SUSAN FALLINI & HOLDING

DEFENDANT'S COUNSEL IN CONTEMPT OF COURT

NOTICE OF ENTRY OF ORDER

DEFAULT (PER ORDER FILED 11/4/09)

NOTICE OF ENTRY OF DEFAULT

PLAINTIFF'S EX PARTE MOTION FOR ORDER TO SHOW CAUSE WHY
DEFENDANT SUSAN FALLINI AND HER COUNSEL SHOULD NOT BE HEL
IN CONTEMPT OF COURT AND POSSIBLE SANCTIONS BE' IMPOSED

ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN FALLINI AND HER
COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF COURT AND
POSSIBLE SANCTIONS BE IMPOSED .

NOTICE OF ENTRY OF ORDER -

FINDINGS OF FACT, CONCLUSIONS .OF LAW AND ORDER HOLDING
DEFENDANT'S COUNSEL IN CONTEMPT OF COURT

NOTICE OF ENTRY OF ORDER

SUBSTITUTION OF ATTORNEYS

"OPPOSITION TO APPLICATION FOR DEFAULT JUDGEMENT.AGAINST

DEFENDANT SUSAN FALLINI

APPLICATION FOR DEFAULT JUDGMENT AGAINST DEFENDANT SUSAN
FALLINI

MEMORANDUM OF COSTS AND DISBURSEMENTS

AMENDED CERTIFICATE OF SERVICE

MOTION FOR LEAVE TO FILE MOTION FOR RECONSIDERATION

REPLY TO FALLINI'S OPPOSITION TO APPLICATION FOR DEFAULT
JUDGMENT AGAINST DEFENDANT SUSAN -FALLINI

OPPOSITION TO FALLINI'S MOTION FOR LEAVE TO FILE MOTION FO
RECONSTDERATION '
SUPPLEMENT TO APPLICATION FOR DEFAULT JUDGMENT AGAINST
DEFENDANT SUSAN FALLINI

ORDER AFTER HEARING

NOTICE OF CHANGE OF FIRM AND CONTACT INFORMATION

NOTICE OF ENTRY OF ORDER

DECLARATION OF JOHN P. ALDRICH IN SUPPORT OF EX PARTE MOTI
ORDER ALLOWING EXAMINATION OF JUDGMENT DEBTOR

PLAINTIFFS' EX PARTE MOTION FOR ORDER ALLOWING EXAMINATION
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Case #: CV-0024539

09/10/10
09/10/10
09/14/10
. 09/22/10

Events:
Date
08/23/10

Moo uo

Time

OF JUDGMENT DEBTOR
NOTICE OF APPEAL

CASE APPEAL STATEMENT
CERTIFICATE OF SERVICE
RECEIPT FOR DOCUMENTS

Code Event
CHNG DISP CODE WAS CHANGED FROM 'SMJD'!' TO

/

Run: 02/22/11
10:58:56
DC2100

Total: - 674.00

'SMJD! .
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John P. Aldrich, Esq. TR e
Nevada Bar No. 6877

ALDRICH LAW FIRM, LTD. : I I .
1601 S. Rainbow Blvd., Suite 160 : e
Las Vegas, Nevada 89146 SEBEULR ahusfsrt
(702) 853-5490 R R
(702) 227-1975 fax o
Attorneys.for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA, COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH
ADAMS, individually and on behalf of the
Estate,

Case No.: Cv24539

Dept.. 2P
Plaintiffs,

Vs,

SUSAN FALLINIL DOES I-X and ROE
CORPORATIONS I-X, inclusive,

SUSAN FALLINI,

Counterclaimant,
VS,

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH '
ADAMS, individually and on behalf of the
Estate, - .

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
%
Defendants. )
. )
)
)
)
)
)
)
)
)
)
)
)
)
)

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER HOLDING

DEFENDANT’S COUNSEL IN CONTEMPT OF COURT

THIS MATTER having come on for hearing on Monday, May 24, 2010, a hearing having
been held before the Honorable Robert W, Lane, and John P. Aldrich, Esqg., of Aldrich Law Firm,

Ltd., appearing on behalf of the Plainidffs, with Thomas Cbson, Esq., appearing on behalf of

Defendant, the Court herebv orders as follows:
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FINDINGS OF FACT

e

The Court, having been presented the following facts by Plaintiff’s counsel and having
received no oppositibn to the facts by Defendant, makes the following findings of fact:

1. This lawsuit arises out of an incident that occurred on or about July 7, 2005. At
approximately 9:00 p.m. on that day, MICHAEL DAVID ADAMS (';Adams") was driving his 1994
Jeep Wrangler on SR 375 highway in Nye County, when he collided with a Hereford cow ("cow")
owned by Defendant SUSAN FALLINI ("Fallini"). Adams died at the scene as a result of the
impact.

2. The decent’s mother, JUDITH ADAMS ("Judith"), filed a complaint on behalf of
Adams’ mother and his estate on November 29, 2006 and properly served Fallini with process.
Fallini filed her Answer and Counterclaim on March 14, 2007. |

3. On October 31, 2007, Plaintiff submitted interrogatories to Fallini. Those

interrogatories were never answered. Adams also submitted requests for admissions and its first set

of requests for production of documents on October 31, 2007. A second set of requests for
production of documents were submitted to Fallini on July 2, 2008, requesting information as to
Fvallini"s insurance policies and/or carriers that may4provide coverage for damages that occurred as
a result of the incident.

4, Fallini never responded to any of these requests. To this date, Fallini has not
produced any responses of any kind to Plaintiff’s written discovery requests. Despite an extension
requested by Plaintiff and granted by the Court, the discovery period has lapsed without any

responses being provided by Defendant.

5. On or about April 7, 2008 (and again on May 14,2008 with a Certificate of Service), |

Plaintiff filed a Motion for Partial Summary Judgment, Defendant did not oppose that motion and
the Court granted that Motion on July 30, 2008. Notice of entry of the Order Granting Plaintiff's
Motion for Summary Judgment was served on Defendant on August 15, 2008.

6. Plaintiff attempted to amicably resolve the discovery dispute and oblain a copy of

Page Z ol ¥

0472



[

w)

N ’ N
Defendant’s applicable insurance policies; but to no avail. On February 24, 2009, Plaintiff sent
letters to Defendant’s counsel seeking responses to the discovery.

7. Plaintiff’s coﬁnsel, Mr. Aldrich, attempted to discuss this discovery issue with
Defendant’s ‘counsel, Mr. Harry Kuehn, as well. On or about March 6, 2009, Plaintiff’s counsel
contacted the office of Defendant’s counsel. Mr. Aldrich was informed that Mr. Kuehn was not
available. Mr. Aldrich left a message with Mr. Aldrich’s phone number and asked that Mr. Kuehn
return the call.. No return call ever came.

8. On March 18, 2009, Mr. Aldrich again contacted the office of Mr. Kuehn, Mr.
Aldrich was informed that Mr. Kuehn was not available. Mr. Aldrich left a message with Mr.
Aldrich’s phone number and asked that Mr. lKuehn return the call. No return call ever came.
(Exchibit 1.) | | |
.4 9. On March 23, 2009, Plaintiff filed a Motion to Compel quendant’s Production of
Documents, including information regarding any insurance policies that may provide coverage for
the incident as contemplated in the Plaintiff's second request for documents. This motion was heard
on April 27, 2009. The Defendant’s attorney, Mr. ,_Kuehn; attended the hearing. Mr. Kuehn did not
oppose the motion to compel andl agreed at the hearing it was warranted. Mr. Kuehn provided no
explanatioh as'to why Deféndant failed to respond to all discovery requests. Mr. Kuehn agreed
sanctions were warranted, howevef, be disputed the amount of sanctions.

10. At the hearing o'n April 27, 2009, this Court granted the Motion to Compel ﬁnd
awarded John Aldrich, Esq., $750.00 in sanctions for having to bring the motion. A Notice of Entry
of Order on the order granting the motion to compel was entered on May 18, 2009. It was served
by mail on Defendant on May 14, 2009. Defendant never complied with the Order. -

11, On June 16, 2009 Plamntiff filed a Motion to Strike Defendant’s Answer and
Counterclaim due to Defendants complete failure to comply wi th discovery requests and this Courl’s
Order. The Defendant’s counsel again atlended the hearing and again provided no explanation as

to why Defendant failed to respond to all discovery requests, but stated Defendant would comply
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with discovery requests.

12, The Court denied Plaintiff’s Motion to Strike based on Defendant’s counsel’s
promises to comply. This Court did, however, order Defendant to comply with the Order granting
Plaintiff’s Motion to Compel and to respond to Plaintiff’s discovery requests by August 12, 2009
or Defendant’s Answer and Counterclaim would be stricken. The Court' also ordered Defendant to

pay a $1,000 sanction,

13.  Todate, Defendant has failed to comply with the order of this Honorable Court and

respond to Plaintiff’s discovery requests. Defendant’s counsel has paid the $1,750.00 in sanctions
as ordered by the Court.

14, Plaintiff is entiﬂed to the discovery responsés, and in fact, Defendant has admitted
as much on more than one occasion. Nevertheless, Defendant refused and continues to refuse to
respond.

15.  Because Defendant failed and refused to follow this Court” order and provide the
requested information, Plaintiff brought its first Ex Parte Motion for Order to Show Cause Why
Defendant and Her Counse] Should Not Be Held in Contempt. The Order to Show Cause was

granted, and a hearing was scheduled on September 28,2009. A conference was held in chambers,

- so as to avoid embarrassment to Defendant’s counsel. Following the conference, the Court ordered:

(A)  That Defendant’s counsel shall have until close of business on October 12,
2009, to comply with the Order Granting Plaintiff’s Motion to Compel and
provide responses to Plaintiff’s Request for Production of Documents,
iﬁcluding the rec]uested insurance information.

(B)  That if Defendant does not '151'0\'i'de the above-described information by
Oclober 1;’2, 2009, Defendant’s couns;l will be held in contempt of court and
will be fined $150.00 per day, beéinning October 13, 2009, until said
information is provided. The days shall be calculuted on a seven-day week.

(C)  Thatilthe above-described informationis not provided by October 12.2009,

Page 4 of §
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the Court will strike defendant’s pleadings in their entirety, Pléintiff will not
need to remew any motion regarding its request 1o strike defendant’s
pleadings; Plaintiff will be able to simply submit an Order Striking the
Pleadings for signature by the Court.
.16. Defendant and her counsel failed to provide the information at issue by October 12,
2009. Consequently, on or about November 4, 2009, the Court entered its Findings- of Fact,
Conclusions of Law and Order Striking Answer and Counterclaim of Defendant Susan Fallini and

Holding Defendant’s Counsel in Contempt of Court. Pursuant to said Order, Defendant’s counsel,

Harold Kuehn, Esq., was held in contempt of Court and was ordered to pay to Plaintiff’s counsel, |

John P. Aldrich, Esq., $150.0Q. per day, beginning October 13, 2009, and continuing to accrue until

the information described above is provided. The Order provided that the days shall be calculated
on a seven-day week, and that the Order shall constitute a judgment upon which Mr. Aldrich can
execute. Interest 65 unpaid balances was ordered to accrue at the statutory rate.

17.  Again in contravention of the Court’s orders, Defendant and her counsel have failed

and refused to provide the information they have been ordered to provide. Deefndant’s counsel’s

utter refusal to abide by the Court’s orders has stalled and frustrated the litigation process.

18. On or about April 7, 2010, Plaintiff again brought an Ex Parte Motion for Orde;r to
Show Cause Why Defendant Susan Fallini and Her Counsel Should Not Be Held in Contempt of
Court and Possible Sanctions Be Imposed. On or about April 19, 2010, the Court entered the Order
to Show Cause and set ;l hearing for Monday, May 24, 2010‘.

19. As with the prior Order to Show Cause (and several other motions), despite personal
scrvice on Defendant’s counsel. neither Defendant nor her counsel responded in writing to the Order
to Show Cause.

20.  The Cowt held a hearing on Monday, May 24. 2010. Thomas Gibson, Esq., the law
partner to Harry Kuehn, Esq.. appeared on behalf of Defendant. Defendant Susan Faliini did not

appear al the hearing.

iJ. .~ MY
Page 5 of ¥
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21. . During the hearing, Mr. Gibson indicated he had not seen the file and provided no
valid excuse for Defendant’s or Defendant’s counsel's failure and refusal to abide by the Court’s
prior orders. Mr. Aldrich also advised the Court that over 220 days had passed since the Court-
imposed sanction began to accrue, and that over $30,000.00 was now due pursuant to that sanction.

22, | Mr. Gibson made specific representations to the Court that the client, Defendant
Susan Fallini, was unaware of the status of this case. Mr. Gibson aléo made specific representations
that he would obtain the information at issue immediately and provide it to Plaintiff. Mr. Aldrich
requesfed that the Court-impbse a $5,000.00 sanction, as well as a $500.00 per day sanction, starting
on May 25, 2010, until Defendant provides the information. The Court imposed the $5,000.00
sanction upon Defendant’s counsel. The Court advised both counsel that the Court would give
De:fendaﬂt until June 1, 2010 to comply with the Court’s prior orders before increasing the daily
sanction from $150.00 per day to $500.00 per day. |

23. - Plaintiff’s counsel also requested that the Court issue a bench warrant for Defendan_t
Susan Fallini, given her failure to appear as ordered by the Court on two occasions. The Court
declined to do so at the hearing on May 24, 2010, but indicated it may be willing to do so if
Defendant does not comply this time. | |

CONCLUSIONS OF LAWY

Based on the Findings of Fact, as set forth above, the Court makes the following conclusions
of law:
1. Pursuant to NRCP 34, Plaintiff has the right to request documents which are

discoverable pursuant to NRCP 26. According to NRCP 34, Deféndant has 30 days from receipt of

the requests for production of documents to provide appropriate responses.

2, NRCP 34(b) permits a party to seek reliefunder NRCP 37(a) i f the party whoreceives
discovery requests fails to respond appropriately. NRCP 37(a) provides that the Court may enter an
order compelling a non-responsive party to disclose the requested information.

3. This Court has at least four times entered an order competling Defendant to respond

Page 6 of 8
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to Discovery requests. ‘

4, NRCP 37(b)t2)(c), permits “an order striking out pleadings or parts thereof,” for
discovery abuses. “Se]ec:tion of a particular sanction for discovery abuses under NRCP 37 is
generally a matter committed to the sound discretion of the district court.”” Stubli v. Big Int'l Trucks,
Inc., 107 Nev. 309,312-313, 810 P.2d 785 (1991) (citing Fire Ins. Exchange v. Zenith Radio Corp.,
103 Nev. 648, 649, 747 P.2d 911, 912 (1987) and Kelly Braadcastiﬁg 12 Soveréz’gn Broadcast, 96
Nev. 188, 192, 606 P.2d 1089, 1092 (1980.)) |

5. The Nevada Supreme Court held that default judgments ivill be upheld where “the
normal adversary process has been halted due to an unresponsive party, bécause diligent parties are
entitled to be protected against interminable delay and uncertainty és to their legal rights.” Hamlett
v. Reynolds, 114 Nev. 863, ‘963 P.2d 457 (1998) (citing Skeen v. Valley Bank of Nevada, 89 Nev.
301, 303, 511 P.2d 1053, 1054 (1973).

| 6.  Defendant has provided no responses whatsoever, nor has Defendant objected to any

request. Defendant has failed on at least four occasions to comply with this Court’s Order. Atno
time has Defendant or her counsel given any excuse or justification for their failure and refusal to
abide by the Court’s orders. , |

7. Defendant has been given al.;nplc opportunity to comply with the Court’s Orders.
Defendant has halted the litigation process and the additional sanctions of $5,000.00 immediately
and $500.00 per day beginning June i, 2010, if Defendant does not comply with the Court’s prior
orders, are appropriate under the cil'cm11stgr}ces.

| ORDER

Ba‘sAed on the Fincﬁngs of Fact and Conclusions of Law, as sel forth above:

[T IS HEREBY ORDERED that Defendant's counsel, Harold Kuehn, Esq., is in contempt
of Court and must pay l(’AP]&liIltU?f: s counsel, John P. Aldrich, Esq., $5.000.00, in addition to the
$150.00 per day that began accruing on October 13. 2009, and which continues to accrue until the

Defendantand her counsel comply with the Court’s prior orders, inciuding providing the information

Page 7 of § !
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sought by Plaintiff.
IT IS FURTHER ORDERED that Defendant shall provide the information sought by

Plaintiff, and which Defendant and her counsel have been ordered to provide, by June 1, 2010. In

be held in contempt of Court again and must pay to Plaintiff’s counsel, John P. Aldrich, Esq.,
$500.00 per day, beginning June 1, 2010, and continuing to accrue until the infoi-mation described
above is prdvided. The days shall be calculated on a seven-day week, and this Order shall constitute
a judgment upon which Mr. Aldrich can execute. Interest on unpaid balances shall accrue at the
statutory rate. | | ”
ITIS SO ORDERED. |
DATED this o day of “\xAY]-€ ,2010.

ROBERT W. LANE
DISTRICT COURT JUDGE

Submitted by:
ALDRICH LAW FIRM, LTD.

\

/J’ hn P. Aldrich, Esq.

evada Bar No.: 6877

1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
Attorneys for Plaintiff

| Page § of 8§

the event Defendant does not comply with the Court’s prior orders by June 1, 2010, Mr. Kuehn will
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John P. Aldrich, Esq.

Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Smte 160
Las Vegas, Nevada 89146

(702) 853-5490

(702) 227-1975 fax

Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH Case No.: CV24539

Dept.: 2P
Estate,

* Plaintiffs,
VS.

SUSAN FALLINI, DOES [-X and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,
Counterclaimant,

VS.

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH )
ADAMS, individually and on behalf of the

Estate,

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

- DEFAULT
It appearing from the files and records in the above-entitled action that Defendant SUSAN
FALLINI, being duly served with a copy of the Summons and Complaint on the 1* day of March,

2007, and that an Answer and Couriterclaim were filed on March 14, 2007. Defendant and her

Page I of 2
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counsel have not participated in this matter in good faith and both have béen found in contempt of
Court. Based on the Findings of Fact-and Conclusions of Law, on November 4,'2009, it was ordered
that Defendant’s Answer and Counterclaim be stricken and the Court Clerk enter a Default against
Defendant Susan Fallini}. Default is so entered.
DATED this _':f?day of February, 2010. :
€LERK OF TPfE COURT

,’ﬁ/&//)/ﬂ/f/’/\

Deputy Clerk

The under31gned hereby requests
and directs the entry of default.

ALDRICH LAW FIRM, LTD.

W0 s

ﬁl’m P. Aldrich Esq

evada Bar No.: 6877

/1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
Attorney for Plaintiffs

Page 2 of 2
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Case No. CV 24339 o
Dept. 2P Tk

NEIRY v. i Ai .o
IN THE FIFTH JUDICIAL DISTRICT COURT OF THE. .
STATE OF NEVADA, IN AND FOR THE COUNTY OF NYE -+ ~

by and through his mother JUDITH
- ADANMIS, individually and on behalf of the
Estate ' "

2

3

4

5

6] ESTATE OF MICHAEL DAVID ADAMS,
7

8

9 Plaintitt,”

Off vs. R ORDER .-\F.'FE.R HEARING

11 SUSAN FALLINI: DOES I-X, and ROE
12 CORPORATIONS I-X, inclusive

13 Defendants.

P
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This matter is regarding a motor vehicle accident involving Michuel Adams and a
Hereford Cow owned by the Defendant. On June 24, 2010, Plaintiff filed an Application
For Default Judgment against Defendant Susan Fallini. Plaintift requested $2,500,000 for

arief, sorrow, loss of support; $1,640,696 for lost carcer carnings: $5.000.000 Tor hedoiie

21|l damages loss of life’s pleasure and enjoyment: $35.000 for Sanctions already levied

22 against Defendants; $50,000 for attorney’s fees; and $5,188.85 for Funeral and other
23 o e M o | us . . . s
related expenses for a otal of $9.230. 88485, Defendants filed an Opposition on Jure 24,
24 . . . . . s
2010, A hearing was held on this matter on July 19,2010, in which Plamait and
25 '
Defendants appeared with their counsels, A fter hearing arguments From hoth sides
26
57 regarding the DefendanCs violation of procedural ruies. the Court denied Detendant’s
28
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Motion for Reconsideration and proceeded with the Prove Up Hearing and Canceled the
~
Trial scheduled for August 2010. Judith Adams, Anthony Adams, and Susan Fallini were
sworn in and testified. The parties’ counsel gave their closing statements. The Court
heard testimony, counsels’ statements and arguments, and reviewed the pleadings on file
herein. This Order follows.
ORDER

[T IS HEREBY ORDERED that the Defendant’s Motion for Reconsideration is
DENIED. | |

[T IS FURTHER ORDERED that the Court grants the l’lui’ntilTSl.()()():()()() in
Damages for Grief, Sorrow, and loss of support.

ITIS FURTHER ORDERED that the Court grants thcsl’luinlif’i"SI-,64()&596 in
Damages for {uture lost carnivngs.

IT IS FURTHER ORDERED that the Court grants the Plaintiff $30,000 in
Attorney’s Fees. |

IT IS FURTHER ORDERED that the Court grants the Plaintiff $35,000 in

sanctions levied against the Defendant.

[T IS FURTHER ORDERED that the Court grants the Plaintifl’ S5, IS8.85 in
tuneral and other related expenses.
IT IS FURTHER ORDERED that Plaintiff™s request for Hedonic damages is

DENIED. -
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DATED this 12" day of August 2010.
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DISTRICT JUDGE
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ESMERELDA, MINERAL AND NYE COUNTIES
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27
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CERTIFICATION OF MAILING

The undersigned hereby certitics that on the (2™ day of August 2010, he mailed
copies of the foregoing ORDER AFTER HEARING to the following:

John P. Aldrich, Esq.

ALDRICH LAW FIRM, LTD.
1601 S. Ruinbow Blvd., Suite 160
Las Vegas, NV 89146

John Ohlson, Esq.

BOWEN, HALL, OHLSON & OSBORNE
555 South Center Street '

Reno, NV 89501

Katherine M. Barker, Esq.
LAW OFFICE OF KATHERINE M. BARKER
823 S. Las Vegas Blvd., Ste. 300

Las Vegas, NV 89101

-3 -
R B
. o Y
R

/ LS I T

C. PAUL TECILIO
Law Clerk to
DISTRICT JUDGE
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AND ALL RELATED CLAIMS.
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John Ohlson, Esq. LT

Bar Number 1672 T P
BOWEN HALL OHLSON & OSBORNE

555 South Center Street Mo s T ,,r\l 0 4
Reno, Nevada 89501 . P2 /" .
Telephone: (775) 323-8678 \ﬂ}@«d\,&‘u\g) C\XLL U‘&

e e - ‘ ‘\

Attorneys for Susan Fallini

\_‘I|

FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

* -k k k%

Estate of MICHAEL DAVID ADAMS,

By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

: Case No.: CV24539
Plaintiff, . .
Dept. No.: 2P

Vs,

SUSAN FALLINI, DOES I-X, and
ROECORPORATIONS I-X, inclusive,

Defendant.

OPPOSITION TO APPLICATION FOR DEFAULT JUDGMENT
AGAINST DEFENDANT SUSAN FALLINI ‘

Comes Now, Defendant SUSAN FALLINI, By and through her counsel of record, John

Ohlson, Esq. and hereby submits the within opposition to application for default judgment as '

follows:

1. Undersigned Counscl was just retained to represent defendants herein, and just received
the Application for Default from former counsel on today’s date.

P

last week. She promptly sought new counsel.

2. On information and belief, the defendanf Susan Fallini learned of the status of this case

0488



. Plaintiff’s Counse] has acéurately described the procedural history of this case beginning
at page 3 of his motion, and continuing through page 7.

. Ttis the understanding that a status conference is set before this Court on July 19, 2010. It

. It would aggravate the 'injlisﬁce that has been visited on all parties and the Court by Mr,

Based on the foregoing, it is respectfully requested that the Court défer ruliné on the
plaintiffs‘Application For Default until the matter comes before the Court on July 19, 2010 or

until such other time as the Court fixes for a hearing to be had hereon.

social security number of any person.

On information and belief, defendant’s former counsel, Mr. Kuehn suffered some sort of
mental breakdown, and allowed this case, and others in his office to become the “train
wreck “ that it is, without informing his client, Ms Fallini. :

Undersigned counsel is working as Quickly as possible to prepare and file a motion with
this Court seeking redress on behalf of the defendant who is blameless in this disaster.

is planned that Defendant’s motions will be filed in sufficient time for opposition thereto
to be made before that status conference and the Court’s hearing of this application and
other matters at the Status conference.

Kuehn to continue to proceed in the default of the defendant, without giving the defendant
an opportunity to be heard. ' ' -

AFFIRMATION
Pursuant to NRS 239B.030

1

The undersigned does hereby affirm that ‘the preceding document does not contain the

Dated this )03 day of June, 2010.

BOWEN HALL OHLSON & OSBORNE

555 S. Center Strect

Reno, Nevada 89501
Telephone: (775)323-8678
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of BOWEN, HALL,
OHLSON, & OSBORNE, and that on this date I personally served a true copy of the foregoing
OPPOSITION TO APPLICATION FOR DEFAULT JUDGMENT AGAINST

DEFENDANT SUSAN FALLIN]J, by the method indicated and addressed to the following:

John P. Aldrich, Esq. : _ X ViaU.S. Mail
Aldrich Law Firm, Ltd. _ Via Overnight Mail
1601 S. Rainbow Blvd., Ste. 160 . - Via Hand Delivery
Las Vegas, NV 89146 __ X Via Facsimile

' Via ECF

DATED this Z% day of June, 2010.

4.~: \ V\(\
'An employee of Boweﬂ@a!l
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Nevada from: (1) the August 12, 2010 Order After Hearing,

DATED this _/ day of September, 2010,

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

Dated this _:Z day of September, 2010.

By:

Jo Ison, Bsq. ¥
B umber 1672
2S5 Hill Street, Suite 230

Reno, Nevada 89501
Telephone: (775) 323-2700

Jeff Kump, Esq.

Bar Number 5694

Marve] & Kump, Ltd.

Elko, Nevada 89801
Telephone: (775) 777-1204
Attorneys for Susan Fallini
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of JOHN OHLSON, and
that on this date I personally served a true copy of the foregoing NOTICE OF APPEAL, by the

method indicated and addressed to the following:

John P. Aldrich, Esq. X_ Via U.S. Mail

Aldrich Law Firm, Ltd. Via Overnight Mail
1601 S. Rainbow Blvd., Ste. 160 Via Hand Delivery
Las Vegas, NV 89146 __ X ViaFacsimile

Via ECF

DATED this 7] day of September, 2010.

/ZM N

* Robert M. May
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John Ohlson, Esq.

Bar Number 1672

275 Hill Street. Suite 230
Reno, Nevada 89301
Telephone: (775) 323-2700

Jeff Kurhp, Esq.

Bar Number 56944 : R

Marvel & Kump, Ltd. - " N

Elko. Nevada 89801 | RN N
Telephone: (775)777-1204 - e

Attorneys for Susan Fallini

¥

FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

vvvvv

TR AR

Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,
' ‘ Case No.: CV24539
Plaintiff,
Dept. No.: 2P
vs.

SUSAN FALLINI, DOES I-X, and
ROE CORPORATIONS I-X, inclusive,

Defendant.

AND ALL RELATED CLAIMS.

/

NOTICE OF APPEAL

TO:  Plaintiff, and her counsel of record, John Aldrich. Esq.

Notice is given that Defendant SUSAN FALLINI. appeals to the Supreme Court of

0494
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Nevada from: (1) the August 12. 2010 Order After Hearing.

DATED this j_day of September, 2010. -

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

Dated this :Z day of September, 2010.

~J

By:

Jo Ison, E’sq. Y
Bar Number 1672
2{5 Hill Street, Suite 230

Reno, Nevada 89501

. Telephone: (775) 323-2700

Jeff Kump, Esq.

Bar Number 5694

Marvel & Kump, Ltd.

Elko, Nevada 89801
Telephone: (775) 777-1204
Attorneys for Susan Fallini
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of JOHN OHLSON. and
that on this date I personally served a true copy of the foregoing NOTICE OF APPEAL. by the

method indicated and addressed to the following:

John P. Aldrich, Esq. ' X ViaU.S. Mail
Aldrich Law Firm, Ltd. Via Overnight Mail
1601 S. Rainbow Blvd., Ste. 160 Via Hand Delivery
Las Vegas, NV 89146 __X_ ViaFacsimile

' : Via ECF '

_ DATED this__] day of September, 2010.

Y ,
Zﬁﬂ I‘\z/\:/

Robert M. May [\

\\\)»
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IN THE SUPREME COURT OF THE STATE O

SUSAN FALLINI,

VS,

Estate of MICHAEL DAVID ADAMS, '
By and through his mother JUDITH ADAMS;
Individually and on behalf of the Estate,

Appellant,

Respondent.

‘Supreme ¢

ﬂ%‘@ El VER
. o

‘Appeal from the Fifth Judicial District Court of the State
. .. and for the County of Nye
The Honorable Robert W. Lane, District Judge

F NEVADA

Court No.: 56840

MAY 31 200

TRACIE K LINDEMAN
LERA OF SUFREME GOUR

of Nevada in

' APPELLANTS’ OPENING BRIEF

([
L MaY 3120

\

. TRACIE K. LINDEMAN
GLERK OF SUPREME COLsT
DEPUTY CLERK __.

. Jeff Kump, Esq,
~ Bar Number 5694 :
.- MARVEL & KUMP, LTD.

, 217 Idaho Street
. Elko, Nevada 89801
© (775) 777-1204 |
- Counsel for Appellants

: John Ohlson, Esq.
. Bar Number 167
- 275 Hill Street, Suite 230
'Reno, Nevada 89501

~ (775) 323-2700

()

- VRAZR
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IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINI,
Supreme Court No.: 56840
Appellant,

VS.

Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

Respondent.

Appeal from the Fifth Judicial District Court of the State of Nevada in
and for the County of Nye
The Honorable Robert W. Lane, District Judge

APPELLANTS’ OPENING BRIEF

John Ohlson, Esq.

Bar Number 1672

275 Hill Street, Suite 230 -
Reno, Nevada 89501 ’
(775) 323-2700

Jeff Kump, Esq.

Bar Number 5694
MARVEL & KUMP, LTD. -
217 Idaho Street

Elko, Nevada 89801

(775) 777-1204

Counsel for Appellants
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IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINI,

Supreme Court No.: 56840
Appellant,

Vs. APPELLANT’S
OPENING BRIEF

Estate of MICHAEL DAVID ADAMS, :

By and through his mother JUDITH ADAMS,

Individually and on behalf of the Estate,

Respondent.
/

Pursuant to NRAP 28(a), Appellant, Susan Fallini, hereby submits Appellant’s

Opening Brief:
| JURISDICTIONAL STATEMENT

An aggrieved party may take an appeal from a “final judgment entered in an action
or proceeding . . .” NRAP 3A(b)(1). A final Judgment in an action or proceeding is |
essentially one that disposes of the issues presented in the case, determines the costs, and
leaves nothing for future consideration of the court. Alper v. Posin, 77 Nev. 328, 344 P.2d
676 (1959). When no further action of the court is required in order to determine-the
rights of the parties in the action the order or judgment is final; when the case is retained
for further action, it is interlocutory. Perkins v. Sierra Nevada Silver Mining Co., 10 Nev.
405 (1876).

On August 12, 2010, the Fifth Judicial District Court of the State of Nevada
entered an Order After Hearing, denying Defendant’s Motion for Reconsideration,
granting the Plaintiff damages in the principal amount of $1,000,000 for grief, sorrow and
loss of support together with damages for future lost earnings in the amount of]
$1,640,696, attorney’s

LU TV S

in the amount of $50,000, sanctions in the amount-of $35,000
and funeral expenses in the amount for $5,188.85, and cancelling the trial that had been
scheduled (See Order After Hearing entered August 12, 2010, Jt. Appx. II; ,222-2251). All

! References to pages in Joint Appendix will be in the form “It. Appx. [volume].[page(s)]”. Thus “Jt. Appx. 1., 222-
225", above, refers to volume II, pages 222-225, in Appellants’ Appendix.
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other issues had been resolved previously in this case through the entry of | partial

. summary judgment, the striking of Susan Fallini’s Answer and Counterclaim and entry of]

a default. Jt. Appx. I1, 55-57, 26-31, and 41-42.

NRAP 4 requires that “the notice of appeal required by Rule 3 shall be filed with
the district court clerk . . . after entry of a written judgment or order, and no later than‘30
days after the date that written notice of entry of the judgment or order appealed from is
served.” NRAP 4(a). On August 18, 2010, Plaintiff, Estate of Michael David Adams; by
and through his mother Judith Adams, Individually and on behalf of the Estate
(hereinafter Adams) filed a Notice of Entry of Order, which was mailed to Susan Fallini
(hereinafter Fallini) on August 17, 2010. Fallini filed her Notice of Appeal and Case| -
Appeal Statement on September 10, 2010. '

This court may properly hear this matter as the District Court’s August 12, 2010,
Order After Heariﬁg‘was a final judgment as defined in NRAP3A(b)(1) and Alper v.
Posin, supra, and a Notice of Appeal was properly ﬁied September 10, 2010, along with a
Case Appeal Statemen{ in conformance with NRAP 3, NRAP 3A(a) and NRAP 4.

ISSUES PRESENTED FOR REVIEW

(1) Whether the district court committed a reversible error in denying Defendant’s
Motion for Reconsideration.

(2) Whether the district court erred in vacating the jury trial, and determining damages.

(3) Whether damages awarded by the district court were excessive, and without a legal
basis.

STATEMENT OF CASE

The action arose out of wrongful death claims asserted by Plaintiff, Adams against
Defendant, Fallini. Jt.. Appx. I, 1-6. Michael David Adams (hereinafter Michael) was
driving his car on July 7, 2005, when he hit a cow owned by Fallini, and died. Jt. Appx. I,
3. The complaint was filed on January 31, 2007. Jt. Appx. I, 1. Fallini filed her Answer
and Counterclaim on March 14, 2007. Jt. Appx. I, 10. Soon after the Answer and
Counterclaim were filed, Fallini’s attorney Harold Kuehn (hereinafter Kuehn) failed to

-6-

0503




O 0 1 O W A W N e

R R B EREVBRIIREELET &5 a & R 6023

take further necessary action including the fallure to respond to discovery requests such as
the request for admissions. Jt. Appx. II, 91-95.

As a result of Kuehn’s failure to answer the requests for admissions, ineiccurate
statements establishing Fallini’s liability were deemed admitted. Jt. Appx. I, 55-57. On
July 30, 2008 the District Court entered an Order Granting Plaintiffs’ Motion for Partial

Summary Judgment establishing Fallini’s liabilify.leaving only the issue of damages left

to be heard. Jt. Appx. I, 55-57. Notice of Entry of that Order was filed on August 15,
2008. Jt. Appx. I, 58-62. On June 16, 2009, Plaintiff moved to Strike Defendant’s Answer
and Counterclaim, which Kuehn opposed requesting that the court “decline to strike the
answer and countercléim in favor of imposing further moﬁetary, sanction against him.” Jt.
Appx 1 224-231 Kuehn declared to thé Court that the discovery noncompliance was| .
“absolutely not the fault of the party and the blame should be attributed to counsel in full.”|
Jt. Appx. I, 226. On July 17, 2009, the Court denied Plamtlffs Mot1on to Strike

- Defendant’s Answer and Counterclaim. Jt. Appx. I, 232-233. However, on November 4,

2009, after repeatedly’ sanctlomng Kuehn for his continued failure to respond to discovery

requests and orders, the Court entered a Findings of Fact, Conclusions of Law and Order| -

Striking Answer and Counterclaim of Defendant Fallini and Holding Defendant’s

Counsel in Contempt of Court. Jt. 'A’ppx. IT, 26-31. Notice of éntry of that Order was filed
on November 9, 2009, and a Default was entered by the c_lerk of the court pursuant to that |
Order on February 4, 2010. Jt. Appx. I, 32-33, 41.

On June 16, 2010, Fallini substituted counsel replacing Kuehn. Jt Appx II, 87-88.
On June 24, 2010, Adams filed an Application for Default Judgment Agalnst Defendant
Susan Fallini. Jt. Appx; II, 89--11229. This Motion was opposed that same day (See
Opposition, Jt. Appx. II, 130-132)»._-’13 allini then filed a Motion for Leave to File a Motion| -

e Do

onsider Mation for Racangida on “MER”
101 NOCO1SIacr

€ 1Vi0uGLl 10l .l\.UUU S1GeT a-. 1 Vs,

attached as Exhibit 1 thereto, Jt. Appx. II, 138-159) Adams’ Application and Fallini’s
Motion were heard on July 19, 2010, resulting m the final Order After Hearing entered
August 12, 2010, granting Adams’ Application, denying Fallini’s Motion, and granting
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‘not heard from Kuehn. Kuehn informed Fallini that the case was “over,” and that she had

Adams a total of $2,730,884.85 in damages and attorney’s fees, which Fallini Appeals
from (See Order After Hearing entered August 12, 2010, Jt. Appx. II, 222-225).
RELEVANT FACTS

On July 7, 2005 around 9:00 p.m. Michael was driving on SR 375 highway in Nye ‘
County, Nevada, when he hit a Herford cow, owned by Fallini, killing both Michael and
the cow. Jt. Appx. I, 2. On November 29, 2006 Adams filed his Complaint in Clark
County Nevada. Fallini retained Harry Kuehn, Esq. of the law firm Gibson & Kuehn, to|
represent her as the Defendant in the wrongful death case; Adams. et al v. Fallini. Jt.

Appx. I, 14. The action in Clark County was dismissed and subsequently re-filed in Nye
County in the Fifth Judicial ‘Diénict Court of Nevada (Pahrump). Jt. Appx. I, 18-20.
Kuehn accepted service on behalf of Fallini on March. 1, 2007. Jt. Appx. I, &-9. Flallini |
filed her Answer and Counterclaim on March 14, 2007. Fallini had a complete defense to
the lawsuit, as the cow was on the highway in an “open range™ part of Nevada (See MFR
Jt. Appx. II, 138-159). The fact that the part of the highway where the accident occurred
was “open range” is coinmonly known in that area (See MFR Jt. Appx. II, 138-159 and
Opposition to Application for Default, Jt. Appx. I, 130-132).

Sometime in June, 2007, Fallini. called Kuehn to inquire about the case, as she had

prevailed. That was not true, Kuehn had filed an answer, and the case was just beginning
(See Opposition to Application for Default, Jt. Appx. I1, 130-132).

On or about October 31, 2007, Kuehn was served with discovery requests
includingv Requests for Admission by Adams. Jt. Appx. I, 40-51. Kuehn failed to respond
to said Requests for Admission before the expiration of 30 days, and, in fact, never
responded to the requests. Jt. Appx. I, 40-51. As a direct result of Kuehn’s failure to
respond to the Requests for Admission the requests were deemed admitted by default
pursuant to NRCP 36. Jt. Appx. I, 71-74. Thus, Fallini “admitted” that: the area of the
accident was not open range; that Fallini had failed to follow the custom and practice of]

ranchers in the area of tagging cattle with luminous tags so that they could be seen at night |
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_on the roadway (a practice that has never existed); and other statements that established
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Fallini’s liébility in the matter and extinguished her defenses. Kuehn never iﬁforme’d
Fallini of the discovery requests. Jt. Appx. I, 71-74. |

On July 2, 2008, Adarns served a second set of request- for production of]
documents on Kuehn. Kuehn failed to responded to these discovery requests as well. Jt.
Appx. 1, 41-46. | |

On Apnl 7, 2008 (and again on May 14, 2008 with a certlﬁcate of service) Adams
filed their Motion for Partial Summary Judgment. Jt. Appx I, 40. Kuehn failed to oppose
this rnotlon Jt Appx. I, 71-74. The Motion was based prlmarlly on the admissions
contamed in the request for admissions. It Appx. I, 41-49. A hearing on the Motion was
held on July 14, 2’008, which Kuehn failed to appear at Aand' the motioﬁ was granted (See
court minutes in Case Summary, Jt. Appx. II, 240-244). The Court entered its Order
Granting Plaintiff’s Motion for Partial Summary Judgment on July 30, 2008. Jt. Appx. I,
55-57. Notice of entry of that Order was sefved on Kuehn on August 15, 2008. Jt. Appx.
I, 58-62. ' | .

On March 23, 2009, Adams filed a Motion to Corhpel Defendant’s Production of] .
Documents. A hearing on that motion was held on April 27, 2009, wherein Kuehn|
appeared and stated that his office dropped the ball and did not oppose the motion (See
See court minutes in Case Summary, Jt. Appx. I, 240-244). The Court issued an Ordér
Granting Plaintiff’s Motion and ordering Fallini to pay $750.00 in attomey’é fees. Kuehn
continued to fail to p:oducé the discovery Tequests, and on June 16, 2009, Adams filed a
Motion to Strike Defendant’s Answer and Counterclaim. Jt. Appx. I, 160-170. Kuéhn
opposed requesting that the court “decline to strike the answer and counterclaim in favor
of imposing further monetary sanction against him.” Jt. Appx. I, 224-231. Kuehn
e 'CGurt hat the discovery noncompliance was “absolutely not the fault of}
the party and the blame should be attributed to counsel in full.” Jt. Appx I 226. On July
13, 2009, the Court heard and denied Plaintiff’s Motion to Strike Defendant’s Answer and

Counterclaim and imposed additional sanctions on Kuehn. Jt. Appx. I, 232-233.
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Because of Kuehn’s repeated failure to comply with discovery 'reqﬁests, Adams
filed numerous Motions for Order to Show Cause and Orders to Show Cause were issued.
Jt. Appx. I, 91-143, 148-149, 160-219, II, 1-12, 17-19, 20-21, 26-31, 48-58 and 68-75.
Kuehn was repeatedly sanctioned by the Court. Jt. Appx. I, 148-149, 220-223, .232-233,
10, 20-21, 26-31, 59-61, 68-75 and 222-225. In the face of these sanctions, Kuehn
promlsed to comply, but never did. Jt. Appx. II, 89 129. Desplte the 1mp051t10n of]
sanctions, which accrued daily, Kuehn never responded. ‘

On November 4, 2009, after repeatedly sanctioning Kuehn for his cbntinued failure
to respond to discovery requests and orders the Court entered a Findings of Fact,

Conclusions of Law and Order Striking Answer and Counterclaim of Defendant Susan

Fallini and Holding Defendant’s Counsel in Contempt of Court. Jt. Appx. I, 26-31.

Noticé. of enﬁy of that Order was filed on November 9, 2009. Jt. Appx. 11, 32-40. Default
was entered By the clerk of the court pursuant to that Order on.Februafy 4,2010. Jf. Appx.
II, 41-42. On June 2, 2010, the Court entered another Findings'of Fact, Conqlusions, of
Law and Order Holding Defendant’s Counsel in Contempt of Court, this time fining
Kuehn $5,000.00 plus an additional $500.00 per day for every day after the 30™ day
following the entry of that Order that Kuehn continﬁed to fail to respond to Discoyery
requests. Jt. Appx. II, 68 75. Kuehn, nonetheless maintained his inaction. _

" The Order for Partial Summary Judgment established Falhm s llablhty in this
matter, and the Order Striking Answer and .Counterclaim left Falhm in the position of| .
default. The default stripped Fallini of all defenses (See MFR Jt. Appx. II, 138-159). Still,
Kuehn did not notify Fallini of the .status of the case. Kuehn failed to inform Fallini about
these circumstances, .having previously told her that the case was “over” (See MFR, It.
Appx. 11, 138- 159) Kuehn never brought Fallini to any of the hearings and repeatedly.

414 41 a1t that tha wogmanaihilid; €an tho 1ma + ich was hia a a een
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Case Summary, Jt. Appx. II, 240-244). Finally, in June of 2010, Kuehn’s partner, Tom|
Gibson, Esq. discovered the status of the case and contacted Fallini, informing her of‘what

had transpired over the preceding three years (See MFR, Jt. Appx. II, 138-159). Gibson
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informed Fallini that Kuehn has bi-polar disorder, and “went off his meds” (See MFR Jt.
Appx. II, 138-159). Fallini immediately hired new counsel ﬁlmg a Substitution - of
Counsel on June 16, 2010, replacing Kuehn with the undersigned counsel. Jt. Appx. II,
87-88. On June 24, 2010, Adams filed an Application for Default Judgment Against
Defendant Susan F allini.. Jt. Appx. 10, 89-129. This Application was opposed that sarhe
day (See Opposition, Jt. Appx. II, 130-132). Fallini’s new counsel then ﬁled a Motion for
Leave to File a Motion for Reconsideration that Adams opposed (See MFR, Jt. Appx. II,
138-159). Adams® Application and Fallini’s Motion were heard on July 19, 2010,
resulting in the final Order After Hearing entered 'Augﬁst 12, 2010, granting Adams’
Application, denyingAFallini’s Motion, and proceeding with a prove up hearing granting
Adams a total of $2,730,884.85 in damages and attorney’s fees, from which Fallini
Appeals (See Order After Hearing, Jt. Appx. II, 222-225 and court mjnufes in Case
Summary, Jt. Appx. II, 240-244). | |
| SUMMARY OF ARGUMENTS

L Denying Fallini’s Motion for Reconsideration was reversible error as the
Orders entered of which Fallini was requesting recdnsideration were clearly erroneous,
based on “facts” known to be untrue but established by default, and manifested injustice,
holding Fallini liable for an accident that she was in no 'way responsible for to the tune of]
2.7 million dollars. _

II.  Dismissing the jury trial was reversible error because it deprived Defendant
of her constitutional right and the determination of damages is an issue of fact that should _
have been resolved by the jury. ‘

III. The damages awarded to Adatné by -the District Court were excessive and
were not supported by any legal basis or calculations supported by evidence.

The District Court’s Order After Hearing shouid be reversed and the case
remanded, with instructions to reconsider previous erders and have all issues of fact tried

by a jury.
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ARGUMENTS

L. THE DISTRICT COURT ERRED IN DENYING FALLINI’S
MOTION FOR RECONSIDERATION.

Since the Fifth Judicial District has not enacted local rules of practice, the first
inquiry on the subject of motions to reconsider ruiings should be to the District Court

Rules, and particularly Rule 13(7), which provides as follows:

No motion once heard and disposed of shall be renewed in the same cause, nor
shall the same matters therein embraced be reheard, unless by leave of the court
granted upon motion therefor, after notice of such motion to the adverse parties.

The Supreme Court has recognized the propriety of motions for reconsideration
under DCR 13(7). See Arnold v. Kip, 123 Nev. 410, 168 P3d 1050 (2007). So long as it
retains jurisdiction over a case, a trial court “possesses the inherent procedural power to
re‘(’:ons‘ider,b rescind, or modify an interlocutory order for cause seen by the court to be
sufficient.” Mullally v. Jones, 2010 WL 3359333 (D.Nev.), citing City of Los Angeles,
Harbor Div. v. Santa Monica Baykeeper, 254 F.3d 882, 885 (9™ Cir.2001).

A trial court should reconsider, and reverse prior rulings made prior to final

judgment when the prior decision is clearly erroneous and the order, if left in place, would

cause manifest injustice. Masonry and Tile Contractors v. Jolléy, 113 Nev. 737,941 P 2d
486, 489 (1997) citing Little Earth v. Department of Housing, 807 Fed 2d 1433 (8" Cir.
1986); United States v. Serpa, 930 F.2d 639 (8™ Cir., 1991). The Court’s ability to
reconsider is not hampered by the “law of the cése doctrine” when the order reconsidered

would work a manifest injustice. U.S. v. Serpa, at 640.

A. The Order Granting Plaintiff’s Motion for Partial Summary Judgment was
Clearly Erroneous ‘

The Granting of Plaintiff’s Motion for Partial Summary Judgment was brought

nal candnet hv hoth attornav’s nnd brga'h
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of the code of judicial conduct by the District Court.
Attorney’s have a duty not to present frivolous contentions to the tribunal and are| -

required to be candid in their presentation of the facts.
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Nevada Rule of Professional Conduct 3.1 provides in relevant part: “A lawyer shall
not ... assert or controvert an issue ... unless there is a basis in law.and fact for doing so
that is not frivolous . . .” (emphasis added). |

Rule 3.3. provides in relevant part:

gag A lawyer shall not knowingly:

1) Make a false statement of fact or law to a tribunal or fail to
correct a false statement of material fact or law previously made to
the tribunal by the lawyer; . . .or :

(3) Offer evidence that the lawyer knows to be false. If a lawyer, the
lawyer’s client, or a witness called by the lawyer, has offered
material evidence and the lawyer comes to know of its falsity, the
lawyer shall take reasonable remedial measures, -including, if
necessary, disclosure to the tribunal...

Rule 8.4. provides in relevant part that it is professional misconduct for a lawyer to:
(a) Violate or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the acts
of another; . .. i
(c) Engage in conduct involving dishonesty, fraud, deceit or

misrepresentation; .
(d) Engage in conduct that is prejudicial to the administration of

justice . .

Plaintiff achieved victory in this matter due to Kuehn’s failure to deny requests for
admission. Jt. Appx.'I, 55-57. The essential subject matter of which established liability|
and provided that the area of highway on which the accident occurred in this case was not
open range. Jt. Appx. II, 89-129. It was further established, through failure to deny, that

Defendant failed in her responsibility to attached reflective tags to her cows, as is the

‘custom in that part of Nye County. Jt. Appx. I, 55-57.

Both propositions of fact are false and therefore clearly erroneous. The area in
which the accident occurred in Nye County, Nevada was, in fact, open range, a fact
commonly known in Nye County, in which the District Court sat (See MFR, Jt. Appx. 11,
138-159 and/or Opposition to Application for Default, Jt. Appx. II, 130-132). On the
subject of reflective strips, no such custom and practice exists among ranchers in Nye
County (See MFR, Jt. Appx. II, 138-159 and/or Opposition to Application for Default, Jt.
Appx. I1, 130- 132). Plaintiffs counsel knew or should have known that these contentions
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were false, as it was common knowledge in Nye County, yet he still presented thesé
statement as “facts” to the Court, allowing misrepresentations to stand perpetrating
misconduct of his own. _

Because Kuehn failed to deny the Plaintiff’s request for admission, the questions
were deemed admitted (See Jt. Appx; I, 55-57). To compouhd‘matters, Kuehn failed to
oppose Plaintiff’s motion for summary judgment, violating Rule 1.1 of the Code of
Professional Conduct requiring thét counsel provide competent representation (See Jt.
Appx. I, 55-57). The Court then granted the unopposed motion for summary judgment,
even though the factual premise therefore was and is patently untrue (See MFR, Jt. Appx.
II, 138-159). ' '

| The first Cannon of the Code of Judicial Conduct provides:

A judge shall uphold and promote the independence, integrity, and

impartiality of the judiciary and shall avoid impropriety and the appearance

of impropriety. _

Although there is no transcript of the final hearing in front of the District Court,
Fallini recalls the Honorable »Robert Lane stating that he knew the area where the accident|

occurred to be “open range.” Yet the Court accepted as fact that it was-not open range

and made rulings consistent therewith, detracting from the integrity -of the tribunal. By
accepting facts as true, which were known or should have been known to be false the trial
court failed to uphold the “integrity of the tribunal.”

Had Fallini been properly represented, the District Court may well have taken
judicial notice that the area in question in this case was open range. The Court began the
final Hearing inclined to graht Fallini’s Motion for Reconsideration (See court minutes in
Ca$e Summary, Jt. Appx. II, 240-244). Instead, the Court accepted a false factual premise

due to Kuehn’s failures, ultimately ratifying that acceptance in its final order despite

- knowing the facts supporting the order were false (See Order after Hearing, Jt. Appx. IL,|

222-225).

Because the Partial Summary Judgment rested on factual falsehoods, it was clearly| -
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erroneous. The first prong for the Court to have reconsidered and rescinded previous

~orders was met.

B. Allowing the Order Granting Motion for Partial Summary Judgment to stand)
worked a Manifest Injustice '

Promptly after thié case was initiated, Fallini retained Kuehn to represént her in the
defense of this aCtibn (See Jt. Appx. I, 8-9). Kuehn accepted service for Fallini on
February 22, 2007 (See Proof of Service, Jt. Appx. I, 8-9). Until approximately June 2,
2010 Kuehn failed to communicate the status of the case, except to tell Defendant that
the case vwa_s “over and had been taken care of” (See MFR Jt. Appx. II, 138-159).
Finally, Mr. Tom Gibson (apparently having been apprised of Kuehn’s many derelictions
in this case) contacted Fallini and apprised her of tﬁe true status of her éase-(See MEFR Jt.
Appx. 1, 138-159). -

Fallini had no idea that she had been served with discovery requests, that among

those requests were Requests for Admissions, or that the failure to deny those had become

case determinative (See Opposiﬁon_ to Application for Default Jt. Appx. II, 130-132).|
Fallini had been completely unaware that the lawyer she had hired and paid had failed so|
miserably to protect her interests or that every motion made by Adams had gone
unopposed (See court minutes in Case Summary, Jt. Appx. II, 240-244). Further, Fallini
was ignorant of the fact ﬂiat her lawyer had repeatedly exposed them to contempt citations
(which were never served on her personally) (See MFR Jt. Appx. II, 138-159, 'OppositiOn
to Application for Default, Jt. Appx. II, 130-132 and Certificate of Service attached. to
Orders or Notice’s of Entry, Jt. Appx. II, 23, 33, 63, and 77). | ,
As soon as Fallini discovered her lawyer had failed to .competently represent her
and had been the engine of this disaster, she consulted long time counsel who refe}rred her
to new counsel without delay (See Jt. Appk. II, 87-88, and Opposition to Application for| .
Default, Jt. Appx. II, 130-132). If Kuehn was. the engine for this disaster then the District
Court was the conductor, and this disaster could have been and should have been stopped

from barreling down this track at a much earlier time.
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