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John P. Aldrich, Esq. -

Nevada Bar No. 6877 - - _ FILED

Stephanie Cooper Herdman, Esg. ', * FIFTH JUDICIAL DISTRICT COURT |
| Nevada Bar No. 5919 . : T

ALDRICH LAW FIRM, LTD. - > JUN 987014

1601 S. Rainbow Blvd., Suite 160 , ‘ o . ,

Las Vegas, Nevada 89146 : ..o NYECOUNTYDERUTY CLERK

(702) 853-5490 - o DEPUTY. '

1 (702) 227-1975 fax

Attorneys f07 Plazm‘zﬁ’

THE FIFTH JUDICIAL DISTRICT COURT .
THE', STATE.OF NEVADA COUNTY OF NYE '

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

ADAMS mdlwdually a.nd on behalf of the
Estate,

4 CaseNo.: . CV24539
Dept.: - (2P

Plaintiffs,
vs. -

CORPORATIONS I-X, molusrve

. Defendan‘cs.

COUNTERMOTION TO STRIKE DEFENDAN T°S MOTION FOR RELIEF FROM
JUDGMENT PURSUANT TO NRCP 60(b) OR IN THE ALTERNATIVE,
OPPOSITION TO MOTION FOR RELIEF FROM
JUDGMENT UNDER NRCP 60(b)

Plam‘uﬂ J'UDITH ADAMS INDIVIDUALLY. AND ON BEHALF OF THE ESTATE OF |

MICHAEL DAVID ADAMS by and through her. attorney of record J ohn P. Aldrlch of Aldrich

Law Firm Ttd., hereby moves to strrke Defendant’s Motion for Rehef Under NRCP 60(b) on the »

grounds that this Court does no’c have the Jurlsdrctlon o render 2 Decision on a Motion for Rehef '

Under NRCP 60Cb) after the return on remittitur by the Nevada Sup1eme Court and after the six
month trme period bas elapsed Further thrs Mohon was filed ‘but was never set for hearlng and as

such is a fugitive document.

o

W7/

. Pagelof 11
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Should the Court determine that the motion s properly"h efore the Court, the Plaintiff opposes

"Mr:Aldrich involved in obtaining the judg_m‘ent, nor excusahle neglect on the part of Defendant’s
oounsel | . -

- DATED this 6 day of June; 2014 | | |
| - ALDRICH LAW FIRM, LTD.

Jghn P. Aldrich, Esq. -

evada Bar No.: 6877 :
Stephanie Cooper Herdman, Esq.
Nevada Bar No. 5919 -
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 ' '
(702) 853-5490
Attomeys fm Plaszzﬁ"

PO]N’I‘S AND AUTHORIT]ES
L

| STATEMENT OF FACTS"‘
A Procedural History -

ﬁled on’ September 5, 20131 in whtch it demed Defendant’s Motron to Drsquahfy Judge Lane.
(Court Order, a true and correct copy of Wthh is attached hereto as Exhlblt 1. )

grounds for the Motlon for Relief from Judgment Pursuant to NRCP 60(b) as follows:.

W77/

! Although the Court records stands on its own, Plaintiff’s counsel noted a factual mistake

|| in the September 5, 2013 Order. On page 3 at lines 16-17, the Order indicated that the sanction

against Defendant was $5,000 and $500 per month It was actually $500 per day

Page 2 of 11

the Motion for 'Reltef from Judgment under NRCP 60(b) as there tvas no fraud on the part of

The Court is Well aware of the long, comphcated, and weﬂ-documented prooedural hlstory '

in this case Indeed, the Court recently set forth rnuch of that procedural history i inan order that was |

- Inthe Court s September 5 2013 Order, 1t addressed at least some of Defendant’s purported '
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~ The Court will address each of Defendant’s arguments. o _
1. . That the Court wrongly ruled agamst Fallmr [becanse she had a viable |

affirmative defense]. -
, In‘its Order of March 29, 2013, the Nevada Supreme Court affirmed the
) .D1str1ct Court’s determination mthls matter A party is not allowed to re—hugate the
issueina post-Appeal motion. - This argument 1s moot.

3. - Thatdespite knowled oe that Kuehn was ne.czligentq the Court wronalv entered
3ud.qment against Fa]li_nr : . . .

LI 1ts Order of March 29, 2013 the Nevada Supreme Court affirmed the -
District Court’s determination in this matter A party i1snot allowed to re—lrtlvate the .
issue ina post-Appeal mouon ThlS argument is moot.

6. That the judgment by the Court reflects a failure‘ to uphold and apply the law:
© . - 1o acty in a manner that promotes public confidence in the inte of the
judiciary; and so the integrity and impartiality of the 1ud_1c1arv can lbe ,

" maintained through post-appeal proceedmgs

This Court upheld and applied the law, as afﬁrmed by the Supreme Courf’s
Order of March 29,2013. This Court promoted public confidence in the integrity of
the Judre1ary, by rulmU pursuant to the laW, as afﬁrmed by the Supreme Court’
Order . o

Number 6 in the Court’s Order addresses essenually the same arguments Defendant is ..
makmg against Plaintiff’s counsel, only in the context of the Court The Court is We]_l aware of .
] Plalntlﬁ' counsel’s conduct throu,,hout this entire proc:eedlncr ' .

The fact is that Defendant has already raised these same issues before ttus very Court in tlns :

case, before the Dlstnet Courtin. anotlrer case when it sued Mr Aldrich and J udge Lane, and before

the Supreme Court on direct appeal 1in this case That is demoustrated through the followmg -

doeuments among others
1. Defendant’ s Motion for Leave to Flle Motlon for Reeon51derat10n ﬁled around J uly
2, 2010. A true and correct ¢ ﬂy nf that l\/fotlon is attached hereto as EXhlblt 2;

2. Complaint .for Deelaratory Relre_f, Case No. CV31449. This is an action filed by

Page 3 of 11
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Defendant in this case against Judge Lane and John Aldrich, among others. A true '

and correct copy of the Complaint is attached hereto as Exhibit 3. A true and correct

copy of the Order_dismissing Judge Lane is attached hereto as Exhibit 4. Mr.

| Aldrich’s office has made multiple attempts to obtain a signed order dismissing him '

from the case from the Court in Tonopah, to no .avail‘ Mr. Aldrich’s office has

submitted -multiple Qrdefs, the form and’ content of which was agreed to by Mr.’

Ohlson, but has never received a sig;ncd' order. Attempts again in recent days have

been unsuccessful as well, so the prior proposed orders have beén attached as’

‘Exhibits 5 and 6.«

L)

Appé]lant?s @efeﬁdant’ s) 'QPenmg Brief from the direct appeai in this matter, étruc

_ and correct copy of which is attached hereto as Exhibit 7. Plaintiffrefers the, Court

to i)agES 12-16in particular. _

I B.  Statement of Facts

The Court is also well aware of the underlying facts of this litigation. Consequently, Plaintiff -

will not restate them here.

Defendant’s Motion for Reliéf from i udgment Pursuant to NRCP 60(b) is just another stall |

tactic intended t6 cause delay, harass Plaintiff, cause Plamtlff addiﬁoﬁal fees and costs, and give

Defendant more time to-dispose of assets (something that Becamé clear in her recent judgment

debtor’s exam). There is 10 basis in law or fact for the 4’Motion for Relief from Judgment.

1L ,
,. COUNTERMOTION TO STRIKE
‘Under NRCP-12(f), the Court may:

Upon motion made by a party before responding to a pleading or, if no
responsive pleading is permitted by these rules, upon motion made by a party within
20 days after the service of the pleading upon the party or upon the court’s own
initiative at any time, the court may order stricken from any pleading any .
insufficient defense or any redundant. immaterial, impertinent. or scandalous
matter. ' :

' Page 4 of 11-
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12
13

14
15

e
17

18 | asitis about procedure More than thirty (30) days has passed smce the dec1s1on from the Nevada .

19
- 20

21

2
23
24
2%

27
28

NRCP 12(f) (ernphasls added). _ ‘
Tt has been stated that the Nevada Supreme Court finds it to be “bad practice” to strike a
'mot10n Lamb v. Lamb, 55 Nev 437,38 P.2d 659 and Lux v. LZD. 66 Nev. 337 38-(1949). The

reason that the Nevada Sup1eme Court has frowned on the practice is because the inefficiency that

it gives for the control of the courtro om. Both 31des tend to Want thelr matter heard ﬁrst We do

not foresee that as a problem in the current. case.

This dooument was ﬁled Wlth 10 hearing 1 not1ce and fou.r years outside of the time penod for- 1
the filing of such motions. Tl:ns 60(b) motion follows a jury demand that was filed for no reason a )

- couple of months ago. | o ‘ o
10

11 } arguments Whrch have been made in the Nye County District Court in the current case, as well as in

the Nye County action where the Falhm’s sued J ohn Ald:crch Esq and Judcre Lane The. arguments

have also been made to the’ Nevada Supreme Court. The Nevada Supreme Court has affirmed the . :

Nye County D1stnct Court The case agamst the Iudge and Mr Aldrich. -was dlsrrussed w1th
preJudlce - A

The armments are recycled, redundant and are no more noteworthy now than they were |

numerous times before. The Motion to Stnke ﬁled by the Plam’nff is riot about advocacy.as much - .

Supreme Court and the Judgment amount has been reduoed in comphance with- the remand order '

The Pla1nt1ff does not want a flurry of appeals about this Court’s denial of a NRCP 60(b) motion
h1ch should have pever been filed. -
| OPPOSITION TO MOTION
In the event the Court finds l)efendant’ s Motion to be proper and will decide it on the merits,

Plaintiff opposes Defendant’s Motion. The orounds for the Motion to Strike and the Opposition are

essen’nally the same, so the arguments are mcorporated as 1o both e Motion to Strike and the”

Pagé 5of 11

As demonstrated above thls Motlon for Rehef from the .ludgment is filled with redindant
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‘Opposition.
A.  TIMELINESS - . ,
, Defendant’s Moﬁon is clearly not timely. Rule 60(b)(1) strikeé 2 balance between finality

il of judgmeﬁts and fairness in the prq'ce:edjngsh It imﬁ]icates the Court’s institutional integrity and .

enables the court to 'méi;age its own affairs. NRCP 60(b) states, in pertinent part:

On motion-and upon such terms as are just, the court may relieve a party or a party’s legal
representative from a final judgment, order, or proceeding for the following reasons: (1)

* - by due diligence could not have been discovered in time to move for a new trial under Rule
59(b); (3) fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation

prospective application. The motion shall be made within a reasonable time, and for
reasons (1), (2), and (3) not more than 6 months after the proceeding was taken or the
date that written notice of entry of the judgment or order was served. o

NRCP 60(b) motions alscj have to be brought within a reasonable time, and not more than
| six months after the proceeding was taken, or written notice of entry of the judgment was served. -

NRCP '60(b). “The clock does nbt- magicaﬂy statt all over again if the judgﬁ;ent amount — not the’

judgment itself —is modified through rem;lttltur To the con’l;rary,.PlaintifE could have executed on

“the jtdgmenf throughout the -pehdeﬁcy of the appéél.' The merits of tﬁg jﬁdgm_ent were upheld on
‘appeal. To a.]l'_owﬂ_le date of ,thécor;éctcd order to 'b_'ecdmé' the new starting date for a 60(b) motion

would completely negate the rulé, dgﬂjﬁrisdictionél laws, as well as the mandatory Supreme Court

appe'a'll deadlines, and do s'libstanﬁal harm to the need for fmali;cy of al case. Since nothing new 13
being offered in the motion, Fallini is barréd from bringing this uﬂﬁﬁlely motion. o

B This Rule’GO(b)‘ motion is, legally, a fugitive dbcumcnﬂ ‘The Motion -puxports :to set aside

the judgement under 60(b)(1) and 60(b)(3). 'The sﬁ;—mo‘nth time period to set judgments aside
under NRCP 60(b)(1_) is hoftoﬂed by an appeal of the final appealaBle judgment which the Court

ordered in June 2010 Deféndant would have this Court believe that the six-month period begins’

after the Supreme Court does a remittitur and the amount of the judgment award is changed.

' Dcfendanf fails acknowledge the fact that in order to appeal to the Neyada Supreme Court, the

Page 6 of 11

Mistakes; Inadvertence; Excusablé Neglect; Newly Discovered Eviden'ée; Ffﬁmd, Etc.
mistake, inadvertence, surprise, or excusable neglect; (2) newly discovered evidence which |-

* or other misconduct of an adverse party; {4) the judgment is void; or, (5) the judgment has . |
been satisfied, released, or discharged, or a prior judgment upon which it is based has been |.
“reversed or otherwise vacated, or it is no longer equitable that an injunction should have.
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judgment had to be a “final appealable judgment”  The actual content, law and decision of the
original Judgment did not change. The Defendant does not get another bite at the apple.

1l “fraud upon the court.” Defendant uses. the grounds 1nterchanceably through the motion. The

Courtis already well aware of the cir cumstances herein and the Nevada Supreme Court was already

bnefed and a:Eﬁrmed Despite all of the forums revrewmtT this information over. the past four years,

' Defendant (Wlth 10 legal basis) aslcs this Court to determme whether excusable neglect happened

in thls case (agam)
srx—month period is an outsrde extreme timne limit. In Stoecklein v. Johnson Elec. Inc., 109 Nev.

extreme Timit of reasonableness." d .
B. ISSUE PRECLUSION . ‘

Defendant's motion — and the 1ssues ralsed therein — 1s barred by the doctrme of issue
preclus1on The four elements for issue preclus1on are: | »

(1) thei issue dec1ded in the prior litigation must be 1dent1cal to the issue presented inthe
: . current action; : :

@ the mttral rulmg must have been on the ments and have become fmal

3) the party against Whom the judgment is asserted must bave been a party or in prmty
w1th a party to the prior litigation; and _

) ‘the issue was actually and necessanly hugated
See Alcantara V. Wal Mart Stores. Inc. ., 321P.3d 912 916 Nev. 2014)

Issue p1eclusron applies here RegaldmtT the-first element the issues Defendant raises were

. decrded in this very case, the merits of Wlllch were then appealed 10 the Supreme Court and afﬁrmed

By the way, these issues weré also ht1gated in the other action ﬁled by Defendant (as a Plaintiff

against Aldrrcn aud Judge Lane).. This element sup orts the application of issue preclusion.

Page 7of 11 |

Defendant attempts to state that the NRCP-60 motion is for D excusable neglect’ and @ |

Recardmg a 60(b) motron the Nevada Supreme ‘Court has made it extremely clear that the-

268,272,849 p.2d 305 (1992). The Supreme Court stated that "the suc~month period represents the |
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The second element also supports implementation of the doctrine of issue preclusion. The
1n1t1a1 rultncr that is now being? rehashed became ﬁnal when this Court ruled in Platnttff’ s favor, and
that ruling was af:ﬁrmed by the Nevada Supreme Court. - ' o

The third element'is met as well. Falhm was and is a party to the this lawsuit. As for her

attorney s failure to represent her, Wl’]lCh led to the tnal judge granting partial summary Jjudgment,

‘it should be ernphasrzed that Mr. Ohlson Ohlson represented the Defendant on the Opposrtton to Default
IE) udgment, Motion for Reconsideration and in the appeal. He also represented herin the. other state
' court action (naming Aldrrch and Judge Lane as defendants). As such, the argument that Defendant |’
Il was not adequately represented for.the same issue is 'patently irleorreet as he Was the one who did

everythrng from the prove-up of the Plamtiff's damages all the way to the Supreme Court’ -

affirmation of the Judgment . _ ' _
The fourth factor is present as we]l These ’matters ‘have been aetually and necessarily
lltanth in ﬂ:llS case before the Supreme Court, and in the Separate lawsuit against Aldrich and

i) udge Lane. When this.case was owen to the Supreme Court, the onUmal surt had already been fully

-and ﬁnally adyucheated When the Nevada Supreme Court ruled agamst afﬁrmed the mer1ts of the ,
, Judoment (after. con31der1ng the same arcruments b1 ought by Defendant in this Motion), every issue

that could have ever been brought was fu]ly httcrated and ﬁnally ad_]udtoated.

To the extent Defendant’s counsel 1s trying to 1gnore the Supreme Court's deetslon and

resurrect the rnerlts of the underlymv case, the issue being ratsed N0W is absolutely 1dent1eal tothe

one that was,ongmally raised. The initial ruling was not only on the merits and became a final

judgment, but it was also affirmed by the Nevada Supreme Court. This case is'squarely within the

Neyada case law reoarding the cessation of oases. that have claim or issue preclusion.

~ The superfluous rnonons and strange Jury demand by-the Defendant is nothmg more than a

game of cat and mouse. Atthis pomt in the lltlgatton the Nevada Supleme Court affirmed the case °

and correoted the amount The case is done, other than oo]leonon

Page 8 of 11
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C. FINALITY

Finality in litigation has particular importance in our system of justice. Finality s‘ecures the

nothing for the future conmderatron of the court.” See e.g., AZper v. Posin, 77 Nev 328,330, 363

' Szer;a Nevada SM Co., 10 Nev 405 (1876) In fact, the doctrine of preclusmn prohibits the |

| 1258.ct.2491, 2500n16(2005)'LaWZOr . Nat’ZScreehSémice Corp., 349-U-s 322,326 (1955).

In this case, the Defendant contmues 10 d.tsrupt the finality of the justice system. To remind
‘the Court of the tortured hrstory of this case: '

The Decedent passed away on July 7, 2005

On Mareh 1,2007, the mstant case was commeneed

‘On, Auoust 12,2010, ﬁnal judgment was rendered by the Nye Drstrlct Court

On September 7,2010 an appeal was ﬁled by the Defendant to the Nevada Supreme Court

counsel and others

On luly 11 2011 the separate act1on was dlsrmssed

of postjudgment interest.

On April 28,2014, the Nye County District Court entered an amended judgment' which was
Judoment rendered by the Nye County District Court in 2010.

Page 9 of 11

peace and repose of society by ﬁnally resolving disputes between partles Once a court renders al
Judoment1 itis ﬁ.nal and blndlng on all partles The Nevada Supreme Court has descnbed a final
Judgment as one “that dlsposes of the | issues presented in-the case, determines the costs, and leaves }
P. ’7d 502, 503 (1961); Magee et al. v. Whitdcre ez‘al 60 Nev. 202 96P 2d 201 (1939) Per kins v.
 parties and theu: pnv1es.ﬁom raising, in future suits, 1ssues actually htlorated as well as issues that | -

were not litigated but have _a close relat1onsh1p W1th_the ongmal claim. See S. Pac. R.R. Co.v. |
United States, 168 U.S. 1, 48-49 (1897); San Remo Hotel, L.P: v. City & County of San Francisco, |

. On January 31, 2011 a separate actlon was ﬁled by the Defendant a,,amst the Court instant
‘On January 31,2014, the Snpreme Court edited their ori iginal opinion to-include the amount |

- amended only as to correct the amounts of interest but did not affect the merits of the final °
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On May 20,2014, the Defendant’s'ﬁled a Motion for Relief from the J udg_ment Pursuaritto
NRCP 60(b). o ) ' '
This case is finalized. This Motion is not appropriate. '

Iv.
‘ CONCLUSION
- Defendant’s Mot1on for Rehef from J udgment Pursuant to NRCP 60(b) should be strlcken

It is a fugitive document th‘e matter has .a]ready been finally dec1ded, itis gro ssly untlmely, and the

Motion itself is barred by the doctrine of issue preclusion.

To the extent that the Court determines to consider the Motlon, it should be demed for the

-same reasons. This-case has been dec1ded at the district court level, appealed, and a:l”ﬁrmed

Defendant has tiied to raise. the same 1ssues in a separate lecal proceedmg, but was unsuccessﬁﬂ
there as well. If the Court does not strike the Mo’aon, it must at 1east deny the Motmn
DATED thls 6% day of June, 2014

ALDRICH LAW F[RM,'LTD.~

J/L/&xfu

P. Aldrich . -
Ne ada Bar No. 6877
Stephanie Cooper Herdman
Nevada Bar No. 5919
/1601 S. Rainbow Blvd., Ste 160 -
Las Vegas, NV 89146 -
(702) 853-5490
Attorneys for Plazntz]j”

. Pagel10of 11.
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CERTIFICATE OF SERVICE

: Ihereby certlfy that on the g'g‘%;y of June, 2014 I maﬂed a copy ' of the Motion to Strlke
orin the Alternatlve, Opposmon to Motion for Relief From J udgment Under NRCP 60(b) m
a sealed envelope, to the following and tha_Lt postage was fully Pald thereon:

John Ohlson, Esq. - -
275 Hill Street, Suite 2-30

Reno, NV 89501 .
Attorney for Defendant

EMW

An employee ﬁ(ﬁdﬁch La&v Firm, Ltd

Page 11 of 11
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2] Case No. CV 24539 ) - o FEBEQCA: BP;L,ARD
] | . 13 SEP -5 A 9
4 "IN THE FIFTH JUDICIAL DISTRICT CQURE. o;s HE £RY
STATE OF NEVADA, IN AND'FOR THE COUNTY YE
.5 A
6| ESTATE OF MICHAEL DAVID ADAMS,
- by and through his mother JUDITH
1 ADAMS, individually and on behalf: of the
g Estate :
o, 9 “Plaintiff,
$% 10+ LT e ... COURT ORDER
5¢ ] SUSANFALLING DOBSTX, andROEj |-
Ea 42 CORJ?ORATIONS I-X, mcluswe e
.z S .
3 % 183 Defendants ‘
2z
3 14}
2 <
~ g 3
é E 15
Eg 18

N PROCEDURAL HISTORY o

On or: about November 29, 2006 Plaintiff ﬁled a Complamt n Clark ;

County On ]anuary 31 2007, the case was transfened to th1s Court On:.

21 March 14, 2007, Defendant ﬁled an Answer and Counterclalm On. Maroh
14, 2007 Defendant also filed a motlon to change the forum to Tonopah
Plamtlft’ ﬁled an opposmon on March 26 2007. A hearlng was held on

25 Apnl 30 2007 and an order denymcr motlon o change fomm was ﬁled
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ESMERALDA, MINERAL AND NYE COUNTIES

On Match 30 7007 Plamtlff ﬁled a Reply to the connter claim. On
Ootober 23 2007 Plamtxff filed a case conference report On Apnl 7, 2008

Plarntlff filed 2 Motron for Pamal Summary J ndgment. On May 16

‘2008 Plamtrff filed a Motion for Pamal Summary Judgment ] omders were

made on May 20, 2008 No opposmon was ﬁled A hearmg was held Jnly

' 14 2008 On July 30, 2008 an Order grantmg Part1a1 Summary Iudgment

was f]led
On September 22, 2008 Plamtlff ﬁled Motrons regardmg dlSCOVGI'y

Vanons motrons 10 oompel 11ens ‘notices eto were ﬁled through March ‘

2009 A hearing was held November 10, 2008 and more time was grven A .

hearmg was held on Apnl 27, 7009 and defendant 5 cou:nsel Was sanctroned

| '$750 herd in aoeyanee and an Order grantmg Iviot1on to pompel cnscovery

was granted

On May 5, 2009 Plamtlff ﬁled a demand for Jury trial. An order

settmg mal was ﬁled on May 20 2009 ‘and Jnne 24 2009. On Tune 16,2009,

Plarnttff ﬁled a Moftion to Strlke defendant’s Answer and Counterelalm

Defendant filed an Opposrtron on July 13, 2009 A heanng Wwas held on July

‘ 13 2009 Defendant S counsel was sancnoned $750 from the prevrous |
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he'aring and $1000. An Order denying plaintiff’s motion to strike was filed

on Jnly 17,2009,

On Aucust 31, 2009 Plalnnff ﬁled a-Motion for an Order to Show

Cause Vhy Defendant should ot be held in contempt It was granted on

Octobe_ 8, 2009 On November 4 2009 an. Older was ﬁled striking

defendant’s answer and counterclann On February 4,2010,a Default was

-ﬁled

On Aprll 7,2010, Plalntlff ﬁled a Motlon for an Order to Show Cause

Why derendant should not be held in eontempt An order was oranted on

Aprﬂ 26, 2010 A hearmg was held on May 74 2010. Torn Gibson appeared '
.:for Harry Kuehn Defendant’s counsel was sanctloned $SOOO and $500 per |
_ vmonth until he gave dlscovery 'An Order was ﬁled on June 2, /.010
On June 17 2010 John- Ohlson subsntuted for Harry Knehn On June
' 24,2010, an Apphca’non for Default was ﬁled An Opposmon to default

Was ﬁled that same day A Reply was. ﬁled on Jnly 21,2010. On July 6

2010, B:MOthII for Reconsmeratmn was ﬁled. :
| A hearing -nvas held on Juiy 19, 2010, re: application for default,

opposrnon to application and defendant s motion for recons:dera’non

Default was granted and reconslderan(‘n denled On July. 21, 2010 Plaln’rlff
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ESMERALDA, MINERAL AND.NYE COUNTIES L.

filed a rep‘ly to defendant’s oppositiOn for default; and an Oppgsiﬁon 10
plaintiff’s mot10n for reoon51derat10u n |

On August 12, 7010 an Order gran‘ung default and denymg :reoon31derat10r1
was ﬁled '

On September 10 2010 Defendant filed a nottce of Appeal On |
March 29 2013, the Supreme Court 1ssued an Order afﬁmung the Dlstrlct
Court TDut reruandmg for anew hearmg regardmg part of the damages
’awarded An order denymg rehearmg was ﬁled on June 3 2013. An order :
denymg en banc reconsrderauou was demed on July 18, 2013 A_u order
denymg rehearmg was ﬁled on August 14, 2013

On August 20 2013 Defendant fﬂed a Motlon to Dlsquahfy Judge

'H:us order fo]lows

DEFENDANT’S ARGUMENT

In her Mo’uon to Drsquahfy Falhru argues the followmg

affirmative defense which sets forth that she is not hable 101 damages (Motion p.
2’ lines 7, 20-24; p. 3, lines 21- 24). '

.2. That the Court wrongly failed to notice Fallini that her attomey Kuehn was
being negligent (Motion p. 2, lines 18- 19, 25-28). :

3. That despite knowledge that Kuehn was negligent, the Court wrongly entered -

4, That on appeal, the Supreme Court remanded this case on the issue of damages
~ (Motion p. 4, lines 3-4, 7).

1 That the Court wrongly ruled agaxnst Fallini in this matter because shehadan

judgment against Fallini (Motion p. 2, lines 12-17, 23-25; 'p- 3-4, lines 24- line 2).°
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ESME_HALDA, MINERAL AND NYE COUNTIES . .

5 That Fallini has sued Judge Lane (Motion p. 4, lines 4-6, 8). S
6. That the judgment by the Court reflects a failure to uphold and apply the law

" and o act in a manner that promotes public confidence in the integrity of the -
judiciary where there is clear evidence of egregious misconduct by an officer of
the Coutt, and so the integrity and impartiality of the judiciary can be maintained
fhrough post-appeal proceedings (Motion p.4, lines 9-11, 17-19). o
7. That the Court is invcsted in the outcome of the case (Motion -p..4, line 15).

| NEVADA RULES OF JUDICIAL CONDUCT

~ Defendant moves the Couttto disqualify pursuant to the Nevada
Rules 6¢ Tudioial Conduot Rules 1:1, 12,22, and 2.11, which state as
mios o

A judge shall comply with the law, mcluding'the Code of Judicial Conduct. (1.1}

..impropriety and the appearance of impropriety. (1.2) A judge shall uphold.and

@ -
Disqualiﬁcﬁﬁon.

judge's impartiality might reasonably be questioned, inchyding but not limited to
the following circumstances: - . Lo '
* (1) The judge has a personal bias or prejudice concerning a party or 2

© proceeding. L o . : A '
(2) The judge knows that the judge, the judge's spouse or domestic

- spouse or domestic partner of such a person is:
Lo (2) a party to the proceeding or an officer, director, general partner,
managing member, or “trustee of a party; =
(b) acting as a lawyer in the proceeding;
(¢) & person;who Has more than 2 de minimis interest that could be
substantially affected by the proceeding; or '
' (d) likely to be a material witness in the proceeding.

‘A judge shall act at all times in.a manner that promotes public confidence in the-
independence, - integrity, and impartiality of the judiciary’ and shall avoid

apply the law, and shall perform all-duties .of judicial office fairly and impartially. -
(A) A judge shall disd_ualify" himself or herself in_.any proceeding in which fhe

vp:arty‘s lawyer, or personal lmowledge of facts that are in dispute in the

partner, or a person within the third degree of relationship to either of them, or the -
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(Sj The judge knows that he or she, individually or as a fiduciary, or the
judge‘s gpouse, domestic partner, parent, or child, or any other member of the

* subject matter in confroversy OT in a party to the proceeding.
(4) [Reserved ] o '

statement, other than in a.court proceeding, judicial decision, or. opinion, that
. commits or appears fo commit the judge to reach-a particular result or rule in 2
particular way in the proceeding or controversy. ‘ : S
", (6) The judge: S ' . -
{(a) served -as a lawyer. in the matier in controversy or was
associated with a’ lawyer who participated substantially as a lawyer in the
* matter during such associatiory i :

'p'articipated personally and substantially as a lawyer or public official

. concerning the proce:
opinion concerning the merits of the particular matter in Controversy;
© (c) was a material witness concerning the matter; or C

(d) previously presided as a judge over the matter in another court.

1
-t

q‘_aildré:i..residiﬂg in the judge's household. (2.11)

" HOLDING

. The Court will address:each of Defendant’s arguments.

1. That the Court wrongly ruled against Fallini.

Tn its Order of March 29, 2(_) 13, the Nevada Sypreme Court affirmed

| the District Court’s determination in this matter. A party is mot allowed toTe-

. liﬁgate the issue in a poét—Appeél’motion. This argumént is moot.

9. That the Court wrongly failed to noticé Fallint thaf her attormey Kuehn

| was being negligent.

judge's family residing in the judge's household, has an economic interest. in the.

(5) The judge, while a judge or a judicial candidate, has made a public A

(b) setved in governmental ,,.cmploymer'lt and in- such capacity '

eding, or has publicly exptessed in such capacity an -

(B) A ju'dge'shall keep informed about- the judge's personal .and fiduciary
_ economic inferests and make a reasonable ‘effort to keep informed ‘about the .
personal economic irterests of the judge's spouse or domestic partner and minor
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’“he Court had no duty to persoua]ly notlfy Falhm and Fallmr has
failed to cite to a statute OT Case law that sets forth such a legal requrrement

If such.a duty ex’rs‘tsv it would h‘ave'been h‘elpful to erte 1t to 'the Drst_nct,

: ourt during Fallini’s Motron for Reconsrderaﬂon or to the Supreme Court

on Appeal. This is a matter that should have b_e_en argued on Appeal Faﬂure

to do sohas waived the issue.

3. Thar desmte krrowled,qe that Kuehn was neghgerrt the Court Wrongly
entered judgment agamst Fallini. '

I 1ts Order of Mareh 29, 2013 the Nevada Supreme Court afﬁrmed

| the Drstrret Court S deterrnmatlon m thJs matter A party is not allowed to.

~re—11t1gate the 1ssue in apost—Appeal motron Thrs argument is moot. .

1 4. That on appeal the Supreme Clourt remanded thrs case on the 1ssue.of ~

damages.

In 1ts Order of March 29, 20 13 the Nevada Supreme Court afﬁrmed
the Drstrrct Court s in all 1egal issues. In determrnatron of damages the
Court Was upheld m part and remanded in part to correct the award of
separate damages for loss of probable support and lost £CONOMmic

opportunity; A remand to re—deterrmne part of the damages is msuffrorent |

grounds for disqualification.
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ESMERALDA, MINEFAL AND NYE COUNTIES

5. That Falhm has sued Judge Lane

~On J anuary 31, 7011 Fallini sued Judge Lane in case no, CV 31449
On Iulv 11, 201 1, Judge ] Lane was sumrnanly drsrrussed from that 1awsu1t on
the grounds that Judges cannot be sued for their Judtclal acts and are entitled
to absomte 1mmumty Aparty is not allowed to fomm shop for a dlffererrt

Judge by ﬁhng a frivolous law suit agamst the Judge in order to force the

. Judge o Tecuse from therr case. See U.S. v. Sz‘udley, 783 E. 2d 934 940 (9th

+ Cir. 1986) “g Judge is not drsquahﬁed by a 11t1cfant 8 su1t or threatened surt

‘against' hjrn.” This .,argumerrt 1acks merit, _

6. ‘That, the judgment by the Court reﬂects a farlure to uohold and aoolv the

1 1aw: 1o aet in a manner that promotes public eonﬁdence in the integrity of -

the mdrerary and so the integrity and 1 impartiality of f the j mcuerarv can be
mamtamed through post-appeal oroeeedm

Thrs Cou.rt upheld. and apph ed the 1aw as afﬁrmed by the Supreme

Court s Order of Mareh 29, 2013 Thrs Court promoted pubhc conﬂdenee in

the mteprlty of the Judlelary, by ruhng pursuant to fhe law, as affirmed by
the Suprerne Court’s Order :
It should be noted that all the partles n thls rnatter were. strangers to’

the Court exeept aftorney Harry Kue}:m who has praetlced n thls
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Jurlsdlctlon for-over 20 years and with whom the‘ court has had a friendly .

and resoectful relauonshlp In the course of the lltlvatlon it became known

made multlple attempts n thls matter to motivate Kue}m to act propeﬂy, n

part thanks to the courteous patlcnce of the opposmg 51de s counsel.

Accord_ngly, it could be argued that if the Court Would have been blased in

_ any way, 1t would have been for Keuhn and the Falhm s, not the stra.ngcrs

appeanng ﬁ'om outsuie the Junsdictlon But the Court has no blas or
appearance of blas

E’y followmc thc law the Court demonstrated its 1ntegnty and

‘mpamah’ry Th15 Court wﬂT contmue to uphold the mtegnty and nnpartlahty'

of the Jucuclary through post—appeal proceedmgs by followmg the law. This :

ar gumc:nt lacks mcnt.

7 That the Court is invested in: the outcome of the case.

The Coufc has 1o mvested mtcrest in this matter and Fallini fails to
cite Wha’c that interést Would be. The Court has fonly followed the law. It has

no self-interest in who prevails.

to the Court that the Fallini’s owned a ranch in thls Jurlsdlctlon This Court"
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ESMERALDA, MINERAL AND, NYE COUNTIES

w N

1 hlS isa ]nmted remand by the Nevada Supreme Court and the
remammg duty for the Court ag set forth i in the Supreme Couft Order of

March 79 2013 is to correct the award of sepalate damages for both loss of

probable support and Jost econormc opportumty ThlS is 2 S1mple issue, and

the Court will continue to ethlcally apply the laW to the facts n thlS matter.

This a;rguinent 1acks merit.

CONCLUSION |
As shown above havmg faﬂed to set forth any sufﬁc1ent grounds,

Defendant’s Motion to Disqualify is HEREBY DENIED

S

. DATED this 5® day of September, 2013.

BISTRICT JUDGE
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Fure JuniciaL District Courr

ESMERALDA, MINERAL AND NYE.GOQNTIES

| security aumbe: of any pefson.. . -

CERTIFICATION OF MAILING

~ The undersigned hereby certifies that on the 5™ day of Septemb;s.r., 2013, he

mailed copies of the foregoing COURT ORDER to the following:

JOHN P. ALDRICH, ESQ.

ALDRICH LAW FIRM,LTD.

1601 S. RAINBOW BLVD., SUITE 160
LAS VEGAS, NV 89146 : '

JOHN CHLSON, ESQ. -
275 HILL ST., SULTE 230
RENO, NV 89501
Tanner L. Shaﬁa Esq
Law Clerk to Judge Robert W. Lane
| 2 AFFIRMA’IION

T he under51gned hereby afﬁrms that this Court Order does not contam the soclal

Tanncr .L. Sharp,EAsq‘; . :
- Law Clerk to Judge Robert W. Lane
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John Ohlson, Esq.

Bar Number 1672 .

BOWEN HALL -OHLSON & OSBORN'E
555 South Center Street

Reno, Nevada 89501 .

Telephone (775) 323-8678

Az’z‘omeys for Susan Fallini

FIFTH JUDICIAL DISTRICT COURT OF THE STA’I‘E OF NEVADA

INAND FOR'I‘HE COUNTY OF NYE -

R

Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH ADAMS,
Ind1v1dually and on behalf of the Estate, - - L
- CaseNo.: CV24539
"Plaintiff, ‘ R :
Dept. No.:. 2P
vs.- .

SUSAN FALL]NI DOESIX, and

‘ ROE CORPORATIONS I-X, inclusive,

Defendzmt. :

AND ALL RELATED CLATMS, .

MOTION FOR. LEAVE TO FILE MOTION FOR RECONSIDERATION |

Comes Now, Defenda.nt SUSAN FALLINL by and throuvh her counsel of Iecord, J ohn

Oblson, Esg. and moves this Court for leave to file herem a Motton for Recon51dera’aon m thel.

fO]II.L and subsrtance of Exhibit 1 to'the memorandum of pom‘cs and authorities submltted herewith.
ThlS motlon is made and based on ﬂjﬁ memorandum of points and authormes submltted

herewﬂh, and all the 1ecords files, and pleadmgs on file herein.

-~ District Coutt Rule 13(7) provides as follows:

| No motion once heard and disposed of shall be renewed in the same cause, nor shall
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fhe same matters therem embraced be reheard, unless by leave of the court granted
upon motion therefor, after notlce of such motion to the adverse parties.

Defendant seeks leave as quulred by the Rule to ﬁle herem the Motion For Reconsideration

Accordmgly, it is respecﬁ'lﬂly requested that the motlon be granted, and that defendant be

allowed to ﬁle herem, the motion, Exh1b1t 1.

' attached hereto as BExhibit 1, and mcorporated herem by reference As set fori‘h in the proposed

mouon, the motion is mentonous and not mterp osed for delay

. AFFIRMATION
Pursnant to NRS 239B.030

The under_s’igned does hereby aﬂﬂ_n that the preceding gioouﬁienf does not-ooﬁtei.n the

social security number of any person.

. Dated tiis _-day of July, 2010. ~

 BOWEN HALL OHLSON & OSBORNE |

" To hisok; Eq. '

Bfar/Number 1672
585 S. Center Street -
Reno, Nevada 89501

~ Telephone: (775) 323-8678
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* CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), 1 hereby certify that I am an e‘mployee of BOWEN, HALL,
OHL’S ON, & -OSBORNE and that on this date I p.eréona]ly sefved atrue copy of the foregoing:

MOTION FOR LEAVE TO FILE MOTION FOR R'ECONSIDERATION by the meﬂnod

“indicated and addressed to the fo]_lowmcy

John P. Aldrich, Esq. - " - X ViaU.S. Mail
Aldrich Taw Firm, Ltd. . Via Overnight Mail
1601 8. Rainbow Blvd., Ste. 160 , Via Hand Delivery
‘Las Vegas, NV, 89146 o .~ _X_ ViaFacsimile
. ' - ___ ViaECF .

DA'IEDthls ZdayofJuly,ZMO o

An empioyee of Bowen
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SCHEDULE OF EXHIBITS

EXHIRIT 1:. Motion for Reconsideration -
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~ Individually and on behalf of the Estate,

ROE CORPORATIONS l—X, inclusive,

John Ohlson, Esq.

Bar Number 1672 '

BOWEN HALL OHLSON & OSBORNE
555 South Center Strest

Reno, Nevada 89501

Telephone: (775) 323-8678

Attorneys for Susan Fallini

FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
.. INANDFORTHE COUNTY OF NYE

.....

Estate of M[CHAEL DAVID ADAMS
By and through his mother JUDITH ADAMS,

- - CaseNo.:  CV24539
T ~ Dept.No.:- 2P
Vs, : S

SUSAN FALLINL DOES I-X, and

Defendant -

AND.ALL RELATED CLAIMS. .. - '
S B D /.

'MOTION TO RECONSIDER PRIOR ORDERS .

Comes Now, Défendant SUSAN FALLINI, by and ‘through her consel of record, John| -

Ohlson, Esg. and hereby moves the court for its orders reconsidering prior 6rders;
) Granting Plaintiff's Motion for Partil Simmary. Fudgment signed on July 29, 2008;

-2 Gran“bng Motlon for Summary Iudgment m Favor of Countel-defenda.nt, October 16,
2008; _ o

(3) Findings of Fact, Conclusions of Law and Order Smkmg Answe1 and Counterclaim, |

November 4, 2009
This motion is made and based on .the- pomts end authorities and afﬁdawrs sunmltced

hererth, and all the Iecords, files and ploceedmgs on ﬁle_];erem, and The-tesﬁmony to be had
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.3 1, 2007, over three years ago. The proeedural history of this matter since that 1:Jme is accu:cately

v set forth n Plam‘uf? s “Applzcaﬁon Jor Default Judgment Agamsz‘ Defendam Susan F alsz ” ﬁled

by Plamhff on October 31,72007. Smee the requests for admission Were not denied earher than

‘ December 31 2007 The;y were deemed admltted by default. Those admlssmns es‘cabhshed the

hereon.
Memorandum of Points and Authorities In Support of Motion for‘Recansidefation

Facts and Procedural History

'I'he frain Wreck that is ’chls case commenced with the ﬁhng of the eomplamt on Ja.nuary

herem on June 24 010 TWO Orders of this Court, however, have so far been proven to be.case

.determmatlve Fxrst, the Orde1 Granﬁng Plaintiff’s Moton for Par(:lal Summary Judgment. '

(7/29/08); and the Order Striking Answer and Counterclaim (11/04/ 09). :
The foundaﬁodfdr the Courts Order for Partial Summarj’Judgment lies in the failure of

former Counsel Harry Kueﬁn-‘(hereinaftef Kuehn) to respond toRequests for Admission served

fo]lowmc “faots” for the purpose. of thJs case:

S 1. Fa]lml ] property is not located vmtbm an‘ open range” asitis deﬁned mNRS 568. 355

2.' Fa]lml isthe owner of the cow that is menﬁoned in the Plaintiffs Complamt on file hereir |

(“subject cow”)

oy
b

: reﬂecfuve or lum:mesce_nt tags.

4: The subyj ect cow was not marked with a reflective or lﬁminescegt. tag.

5. The subject cow crossed a fence to arrive at the location of the subject accident described|

in the Complaint of file herein.
6. Fallini’s cattle had previously been involved in incidents with motor vehicles on the

-roadway.

It is the common practlee of Nye County, Nevada Ianchers to mark their cattle with|
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'Rule 13(7) which provides as follows

7. Fallini does not track‘the location of her cattle -vtfhile they are':grazing away fron:t her
property. |

8. Fa]]in_i'does not remove ner catfle tronr t‘ne toadway when notified that _tne cattle are in a
‘roadway | o

9. : The subject cow was not VlSlble at méht

1_'0. Faﬂnn was aware that the subj ect cow was not VlSlble at nlght prior to the 1nc1dent that is
the subJ ect of the Compla:nt on file herein. |

| 11. The subJect cow, was in the roadway of SR 375 at the tJme of T.he mc1dent that is the

subject rnatter of the Complamt on file herem

12;. The sub)ect cow 5 presence in the roadway of SR 375 was the cause of the motor vehicle |

‘B.CGldGDI that is the subJect of the Compla.mt on file herein. .
13 Fallini did not know the locanon of the S'(lb] ect cow at the tn:ne of the- rncrdent that is the
san ectof the Complamt on ﬁle here1n
. 14. The presence of & reﬂecuve or lunnnescent tag on'the. subject COW. would have made the
subJ ect cow wsrble at the time of the 1n01dent that is the subJ ect of the Cornpla:nt on ﬁle

herem. :

The Order stnkmg answer and counterclannr of cOUSE, arose from Kuehn’s repeated
faJlure even in the face of contempt citations and sanctions to respond to. dJscovery
The 01der for pari:ral summary ]udgrnent established: defendant’s hablhty in.this maiter,
and the order stmk:lng answer and connterclaim Teft the defendants mthe posmon of default_ '
| | IL |

Authorities _
Since the Jadrc Drsﬁrrut has not enacted lpcal riles of practice, the first inquiry on

the subject of motions to reconsider rulings should be to the Dlstrlct Court Rules, and partionlarly
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No motton once heard and disposed of shall be renewed in the same cause, nor shall
the same matters therein embraced be reheard, unless by leave of the court granted
- upon motion therefor, after notice of such motion to the adverse parties.

The Sjrpreme Court has recognized the propriety .of mot'ions for reconsideration under DCR
13(7). See Arnold v. Kip 123 Nev. 410, 168 P3d 1050 (7007)'

But when is it appropnate for the Court to reconsider, and reverse prior ru]mcrs (hEWInU been

made in the case prior to ﬁnal Judgment)‘? "The authorities seem to mdlcate that the standard is|

two-pronged. First, the prior decision must bé clemly erroneous; seeond, .the order roust work a|

manifest z'ﬁjusﬁce Little Earthv. Dehartment of Housing 807 Fed 2d 1433 (8“‘ Cir. 1986).! The

‘Court’s abrhty to reconmder is not even hampered by the “law of the «case doctrine™ -when the

order reconsidered would Work a mamfest injustice. Umted States v. Serpa 930 Fed 2d 639 (Sﬂ’
Cir., 199 1).
T

Clearly Erroneous

Plamtxff aelueved vrctory in this matter due to Kuehn’s fa.llure 1o deny requests for

‘admission. The essentxal Sl]b_‘] ect matter of which estahhshed hahﬂrty and provrdedthat the area of| -

hlghway on Whlch the accldent occuued in this case was mot open range. It was. further

estabhshed, through failure to deny, that defendant- failed in her responsrbﬂlty ‘to attached

reﬂectlve strips to her cows, as is the custom mthat part of Nye Cmmty

Both proposrtrons of fact are clearly ErTOneous. Attached hereto as Exhibit 1, is the letter|

of Gilbert Garcia, Esq Depﬁty Attorney ‘General for NDOT M. Garcla states what everybody in

Nye County seemé to know, that the area in which the accident occurred was, in fact, open range.

Further the affidavits of Susan Fallini (Exhibit 2) and Joe Fallini (Exhibit 3) support Mr. Garcia’s

statement. If the Coutt allows testimony at the hearing on this ﬁloﬁorr, defendant will call eeveral

1 This 8% Circuit decision was cited by the Suhreme Court in Masonry and Tile Contractors v. Jolley 113-Nev. '

737,941 P 24 486, 489 (1997) , in holding that the District Court properly grantedreconsrderauon of aprevmusly
decided issue that was clearly erroneous.

4.
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witnessesto testify as to the open range character to the area in question.

Because Mr. Keuhn failed to deny the plajn’dfF s request for admission, the questions were ' ‘

deemed admitted: To compound nrarters, Ku_elnn failed to oppose plaintiff’s motion for summary

judgment. The Conrt had.no choice but to grant the motion for summary judgment, even though|

the factual premise therefore is i:atenﬂy untrue. Had defendants been vproperly represented, the|

Court may Well have taken Jlldlclal notice that the area in ques’non in tlns case was open range.

‘ lnstead, the Court was forced to accept a false factual premrse due to Kenhn s faitures.

On the subject of reﬂectwe stnps ‘Susan and Joe FallJm (Bxhibits 2 and 3) and long time|

brand mspector Chns Calt (Exhlblt 4) do, and can present evrdenee that no snch custom and '

praence exists arnong ranchers m Nye County Once acam, the Conrt was forced down A.lJCB s

rabbit ‘hole by Kuehn, who allowed - ﬂns preposterous pren:nse to be estabhshed by virtue of]

unanswered drscovery :

: Beoause the Partlal Summary Judgment rests on factual falsehoods it is clearly,

erroneous. The first prong has been met. -

Manifest Injustice

Promptly after this case was iniﬁated, defendant Susan Fallini retaine'd Mr. Kuehn tol
represent her in the defense of this action. Kuehn ‘acoepted service for thedefendants on February -
22 2007. Until apnroximately Jume 2, .'2010 Kuehn failed to commumicate the status of the case,

except to tell defendant that the case was “over and had been taken care of.” Fn:ally, M.

Ton1 Gibson (apparently havmg been appnsed of Kuehn’s many derelictions in this case)
eontacted defenda.nts and gave thern the bad news.

Defendants had no idea that they had been served with discovery reques;‘rs. Del‘endanrs had
no idea that,‘ among those requests were Requests for Admissions, the failure to deny would
lJecome case determinafive. Tlley had no idea they had been served with interrogatories (which

1

-5

1042



- served on them personally)

’ fa:dures and not on sound factual and legal premises. He has subverted the administration of '

justice.- He has further oomphcated and fmstrated,the eﬁorts of plamtxff’s counsel Who has

manifest mjustlce does not exist.

they - Would have promptly and easily answeled) ’I‘hey had 1o idea they had been asked for
documents which they would have promptly produced rf they had exrsted The defendants were |
oompletely unaware that the fawyer they had hired and paid had failed-so miserably to protect )
their interests that every motion made by plamtrEf had gone unoppo sed They Were .icnorant of the

fact that therr lawyer had repeatedly exposed them to contempt citations (Whlch Were never

’Ihe defendants would have been better off If they had proceeded  pro per. As soon as|.
they chscovered that their lawyer had faJled in hls ethlcal obhgatlons (competence) and had been

the engme of thrs disaster, they consulted long tnne counsel Who referred them to new counsel

without delay.

Rule 1.1 of the Nevada Rules of Professronal Conduct provrdes as follows
s | A Tawyer shall provide competent representaton to a client. Competent
representanon requires the Jegal knowledge, skill, thorouuhness and preparatron
. reasonably necessary for the representauon

Kuehn’s breaeh of this requrrement of- professronal responsrbﬂrty not only brought this

unjust result upon lns ohent, bur it forced the Corurt t0 enter dec1srons based en’urely on ]ns '

suffered along with the Court in his attempt o prosecute his client’s claim fairly and ethrca]ly i B

fhlS case does not represent. the “mamfest 1nJust1c of which the Supreme Court spealcs, then

Itis expeeted that- Kuehn and partuer Gibson Wﬂl be subpoenaed to testify at the hearing
hereon, and possibly explain the imexplainable by shedding light on Kuehn’s mental condition.

V.

Conclusions

The Court’s Orders granting partial summary judgment and stdking amswer and

,_6_
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they are based on false factual premlses

had been taken care of, she Ieasona‘bly believed that it was over with and did not-concem herself
W1th it. Susan Fallini is blameless in Thls ‘matter. The fault- hes enhrely with Kuehn. To visit Ms
] Fa]]lm wﬂh the consequences- of Kuehn’s derehctions and mcompetence would mﬂy bnng about

‘a “mam:fest mJustlce.

social security number of any person. _'

countercléjm merit reconsideration and withdrawal. Those orders are clearly erroneous because

Because Susan Falhm 5 lawyer failed to communicate Wlth her she had no idea that the case

was proceedmg down its’ dlsastrous path Because.she had been told by her 1awyer that the case|

" AFFIRMATION
- Pursuant to N'RS 239B 030

The under51gned does hareby affirm that the preceding domlmcnt does n6t contain the

Dated this ,& day of Tuly, 2010.

BOWEN HALL OHLSON & OSBORNE

.eno,.Nevada 89501 A .
. Telephone: (775) 323-8678
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AFFIDAVIT OF JOHN OHLSON. ESO.

STATE OF NEVADA bR
T )ss.
COUNTY OF WASHOE )

assertlons of ﬂns afﬁdavfr are true, that I have personal lcnowledge of thematters stated in this

: .confca.med herem
the lawyers represennng defendant Susan Falhm

for the purposes of prepanng thelr afﬁdawm for this monon

[T23

test]fy in court as necessary
4. Because of the shortness of time and dls’cances mvolved affiant was unable to obtain thelr

. _ S1gnan1res as of this filing, but will file signed onglnals upon receipt, -

OBERT N, MY

SUBSCRIBED AND SWORN TO TEIS F25 MICONSSONEXTES:Bett
7 DAY OR )uz,u ,2010. COMHSSIORND: 513102
NOTARY PUBLm, : k/
. Inftials

LJ ohn Ohlson being first duly sworn do hereby afﬁrm under penalty of perjury that the|

afﬁd,avfc except as o those matters s’cated on mformatton and behef and as to those matters, I

' bel‘leve them to be true and that 1f called as a w1tness I could competenﬂy testify to the matters '
1. Affiant has been licensed to praeﬁce law in Neva{da smce 'Septennber 1972, and is one of|
2. Afﬁant personally interviewed Susan Fa]hm Toe Fa]]ml Chns CaJl, and Tony Lespere.nce j - |
Bach of the above described persons gave affiant information 2s. set forth in their |

'Iespeo‘nve aﬂidavﬁs Each acknowledced that their afﬁdavrts Would be prepared for |

31gnat1ne to support this monon Each agreed to 31gn said aﬂidawts upon receipt, and to|
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that T am an cmployce'of BOWEN, HALL,

OI—H,SON, & OSBORNE, and that on this date I personally éérvcd atrue copy of the foregoing

MOTION TO RECONSIDER PRIOR ORDERS, by the method indicated and addressed to

the following:
-JohnP. Aldrich, Bsq.. . . X ViaUS. Mail
Aldrich Law Firm, Ltd.” : © - ViaOvernight Mail
- 1601 S. Rainbow Blvd., Ste. 160 Via Hand Delivery
Las Vegas, NV-89146 o -+ X ViaFacsimile

" ViaECF

DATED this _J. day of July, 2010.

| A.n employée of Bowef%?]l
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| EXHIBIT 1:
EXHIBIT.Z
E}E{EBIT 3
EXH}BIT 4

EXHIBIT5:

SCHEDULE OF EXHIBITS

Correspondence ﬂoﬁ Gilbert Garcia

Afﬁdayi’c of Susan Fallini

Affidavit of Joe Fallini
Affidavit of Chis Call

A;Eﬁdaw’c of Tony Lesperanée
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 EXHIBIT1

EXHIBIT 1
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STATE OF NEVADA -
OFFICE OF THE ATTORNEY GENERAL

555 East Washington Ave., Suiie 3900
Las Vegas, Nevada 891 01

CATHERINE CORTEZ MASTO - S KEITH G. MUNRO -

- Assistant Attomey General R

JIMSPENCER

Aftorney General

‘Chief of Staff
June 21, 2010

VIA U.8. Mail
Joe Fallini .
- HC 76 Box 1100
: Tonopah NV 82048

Re: State Route 375 Open Range .
Dear Mr. Fallmr

: Please be advised that | am writing thrs letter .on behalf of the Nevada‘ .
‘Department ofTransportatron (“NDOT”) at your request regardmg the open range status
and signage of State Route .375. :

NDOT's Tonopah sub-district has jurisdiction and marntenance respon'sibilities of -

'SR 375 from milepost O to 48.36, which ends at the Nye-Lincoln county line. Within the .
~ limits of the above mentioned mileposts, there are no fences on the state right-of-way,
and this section of highway is posted and signed as open range. ‘If requested, we will

| provide our sign inventory !rst whrch lists the milepost Iocatrons where these open
" range srgns are located. :

- if you have any ques’rrons OF CONCerns regardmg the above, piease contact me at
(702) 486- 3428 Thank you for your cooperatlon

Sincere Regards

M//
/C!!b ert R. Garcia -

Deputy Attorney General
Bureau of Government Affairs
Transportation'Drvision '

-cc: Steve Baer, Assrstant District Engrneer

Telephone 702-486-3420 » Fax702-485-3773 www.ag.siate.nv.us . E-mail aginfo@ag.nv.gov
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" EXHIBIT 2

1050



h U

O 0 N O

10
11
12

14
15

16

17

18
19

20
21

23
24

25

26

28

STATE OF )
COUNTY OF )

assertions of this affidavit are true, that T have personal knowledge of the matters stated in this

believe them to be true, and ‘tha"t if ca]led as a witness, I could_.cempetently testify to the matters
contained herefn. h
1

2.

- interests here:n accepted service of summons and compla:nt on het behan

swears tnatthe‘factual a]le_gaﬁons- therein are true and correct;

'.ea.se was'no longer actwe and Affiant did not worry about the case untd June, 2010.
‘ sympathy for the plaJnmff the mother of the deceased. Aﬁiant did not quesuon Mr

beheved she would be Vlndlcated in ﬂns matter eventua]ly

.. On approxnnately June 2, 2010 aﬂiant was contacted by Kuehn’s pattner, Tom Gabson,

* obtain Court Iecords o venfy what had happened After obta.tnmc these Tecords, a:ﬁﬁant

. AFFIDAVIT OF SUSAN FALLINI

SS.,

1, Susan Fallini_ first duly sworn, do hereby affirm under penalty of perjury that the

Affiant makes this afﬁdamt i_n.support of her motion to reconsider on file herein;

Affiant has read the .me}_n{)randum of points and autho_ﬁﬁes in support of her motion’ and

‘That in Februarjr 2007, I—Iarry Kuehn, having been hired by affiant to Tepresent helj'

Shortly therea.ﬁer Mr Kuehn, upon her i 1nqu1ry told afﬁant that ﬂns matter ‘was “over’

and t’hat it had been ‘taken cars of” Because of Kuehn’s teassurances affiant believed the
Affiant d1d not pursue her counterclalm after ‘being told the case was “over” out of

Knehn’s reass‘urance beeause .she knew that that area of the accident was open range, and

a_d informed of the true status of the case. A,tﬁam was shocked. Affiant then attemptedio

immediately obtained ICfCIIalS to, and obtained new counsel to.represent her.

Initials

“affidavit, except as to those matters stated on information and belief, and as 1o those matters, I}
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6 Had affiant - known of the discovery requests made by plantiff, affiant would have

respoﬁde'd as requjred by law. Affiant would have denied the requests for admissions

served herein

7. The area of the acc1dent 18 open range, and was a‘f the time of the acoldent The roadway is|
' posted by the Nevada Department of Transportauon as such 'Ihere is not, and never has
been a custom or prac‘uce of cattle ranchers in Nye County to affix thelr cattle w1ﬂ:1 .

lummescent or reflective devices of any kmd Affiant has ranched in Nye County for|

many years and has never even heard of such custom or practxce

8. There isTio insurance coverage apphcabl-e to plamﬂff’ s claim. -

- SUSAN PALLINI

SUBSCRIBED AND SWORN TO 'IHIS
- DAYOF __ > 2010.

NOTARY PUBLIC

Initials
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. STATE OF )
)
‘COUNTY-OF _ )

' of this affidavit are true, that T have personal lmowledoe of the matters stated in ﬂ'JJS afﬁdawt

RN [@) W

herein.

AFFIDAVIT OF JOE FALLINI

SS.

I J oe Fallini first duly sworm, do hereby afﬁrm u:ader penalty of perjury that the assertwns

except as to those matters stated on‘-mformatl,on and belief, and as to those matters, I believe them|.

-to be-true, and that if called as'a witness, I could competently testify to ﬂie matters contained| -

1. A:Eﬁant is the ‘husband of defendant Susan Falllm, and makes this afﬁdawt in support of

the Motion to Reconsider. submltted hexcvmh

2. Afﬁant has read the Pomts and Authonhes supportmg said mohon and swears that the '

factual allegauons therein are true and correct

3. Affiant has anched in Nye County with Defendant for many years and is aware of the|

custorms and practices of 'oattle ranchers in Nye Cbunty, as well as open range lawé and

 their applicability to the area of the accident in this case;

"4, Affiant has read the statements of Susan Fa]hm in ]ier affidavit, and swears the same are|

"t[flle and ‘cbrréct, allfrom péxsonal lmowlgdge B

JOE FALLINI

SUBSCRIBED AND SWORN TO THIS
DAY OF -~ ,2010.

NOTARY PUBLIC
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1 exeept as o tbose ‘matters stated on information and behef .and as to those matters I beheve them

' to be true, and that if ca]led as a Wrmess I could competently testify to the matters contamed

.hereii.,

1111

AFFIDAVIT OF CHRIS CALL

ss.
COUNTY OF )
"1, Chris Call first duly sworn, do hereby afﬁrm under penalty of PELjury that the asserhons

of ‘thlS afﬁda.vlt are true ﬂlat I have personal knowledtre of the matters stated in this aﬂidavrr,

1 Afﬁant has been .inrfelved, in one Wajr or anorher, with ranchmg in Nevada for r:ost of my
'er»_ o .
2. :I Worked for the Nevada Department of Agnculture as a brand inspector, drstnct
, superv1sor of brand msPectlons and admmlstrator I retlred chlef administrator of the
State Brand Inspecﬁon D1v1s1on in 2010 ‘ o
: 3 Most of my expenence has been n w1th N}re Coﬁn‘ty,' vNevada ranehing. I hasre a ‘B.S;
| Degree from UNR, and have taken post graduate courses. I am familiar vv1th all aspects of

cattle ranchmo yisk Nye Counry, mcludmg customs and practlees “and with open Tange

laws. -

'4. Th'e’ area of highWay on StateRou:te 375 frem milepos"c 0 to 49.36 is, and has been forv

; many years open range That area of highway is posted as such to warn motonsts
5. There’ 1s not now, nor has there ever been e common praeﬁce among ranchers in Nye
' county to affix 1ummeseent or reflective markers to cattle. In fact, T have never even heard
of such 2 practice being commorn in Nevada.

111717
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6. I called in this matter, I will testify consistently herewith,
CHRIS CALL
SUBSCRIBED AND SWORN TO THIS
 DAYOF_ ,2010.
NOTARY PUBLIC
iniﬁals .
-2 —
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. assertions of thls afﬁdawt are mle that I have personal ]cnowledge of the matters stated i this

' contained ~hereiﬁ'

SUBSCRIBED AND SWORN TO THIS

AFFIDAVIT OF TONY LESPERANCE

STATE OF : )
SS.

COUNTY OF )

. L Tony Lespelance first duly swong do hereby affirm under penalty of. peljury that the

aﬁﬁdavzt, except as to those matters stated on information and bellef, and as to those.matters, I

believe them to be true, and that if called as a witness, I could compefc’en‘dy TesﬁfY to the matters

1. Afﬁant 1is cu:tenﬂy appomted and servmg dJrector of the Nevada Deparhnent of

Agncﬂture Afﬁant formerly taught at UNR s school of agncxﬂmre and has been
. involved in agncult_ure in Nevada for more than 60 years; .
o 2 .Affiant is fam;{har Wi’:h:NeVe_dav’s open range“lavrs and knows that SR 375, as pertinent to

this case is open fange'

3. Afﬁant further is Well acquamted with-the costoms and; practxces of caitle ranchers in Nye|

- ‘County, Nevada. 'I'he 1dea that 2 Nevada cati‘le rancher would tag his’her cattle 'Wlﬂ:l

1ummescent or reﬂectwe tags to 2id in the cow bemcr seen at mght on a roadway, is simply|

.1mhea1d of.

" TONY LESPERANCE

DAY OF - . ,2010.

| NOTARY PUBLIC

Initials .
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DEPT. NO. |
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10§

12
13

TS |

16°
17
18
18

200
91
22
23

24

26
- 26
27
28

i_TH_B !_{5_.%% 1,

HT’E LDUHTY CLERK -

PY.NZD

IN THE FIFTH JUDICIAL DISTRICT COURY OF. THE -
STATE OF NEVADA N AND FOR THE COUNTY OF NYE

SUSAN FALLINT, and JOE FALLINI
| Plaintiffs, ~ | ,
vs. o  COMPLAINT FOR DECLARATORY
THE, HONORABLE ROBERT W.LANE, .
TONY ADAMS, JUDITH ADAMS, '
JOHN P. ALDRICH, ESQ.,

HAROLD KUEHN, ESQ., and Does I through V
jointly and severally, , A

Defendants. -
A

COMBS NOW Plamtlﬂ:‘s SUSAN FALLINI and J OE FALLINI, by and ﬂarough their attorneys Jeff |
'Kump, Esq of the law firm of Marvel & Kump, 1td., of Elko Nevada, and John Ohlson, Esq. of Reno

Nevada, and complam for Declaratory Rehef agamst the Defendants, THE HONORABLE ROBERT W
LANE, TONY ADAMS, JUDITH ADAMS JOHN P. ALDRICH, ESQ and HAROLD KU.E‘.I—]N ESQ .

and allege as follows I3
Nature of the Acﬁon ‘

1. Plaintiffs, SUSAN FALLINI and JOEFALLINI, seek a declara’uon thata Judgment entered

_against them in the total sum _i& 13_0 ,884. _&i,ln _Ihe matter o_iEstate oiMIC,HAEL DABHD ADAMS, By _

and through his mother .TUDITH ADAMS Individually and on'behalf of the Estate vs. SUSAN FALLINI,
case number CV24539, Depar(ment 2,1in the’ Flﬂh Judicial Dlstnct Court of Nevada 18 null void and of no

effect, and should be set asideand vacated. Said judgment was cmered her_e on August 12,2010, 2 co_py of

which is attached hereto as Exhibit 1.

MARVEL & EUMP
Attorney at Law .
217 Iddho Sireet ] :
Elko, NV 89801 _ -1-
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. Parties

2. That at all times mentloned herein, Plamtlfﬁs Susan Fallini and Joe Falhm, husband and w1fe

e e
i W N = O

-
. Ot

WML N U ™ W =

wWere re31dents oi the State of Nevada ] ]
3. That at all times mennoned herem, Defendants, Robert Lane, John Aldrich, and Harold
Kuehn, nvere officers of the court of the State of Nevada, and residents of said State.
4, On mformatton and belief, that Defendants Juchth Adams and Tony Adams, are residents of
the State of Cahforma : '

' General Allegations

5. - That on or about January 31, 2007 a Complaint was filed, naming Susan Fallini as the .
‘Defendant, that alieged negligence resnlting in the death of Michael Adams. Fa]hm promptly

retained a local attomey, Defendant Harry: Kuehn and an Answer and Counterclann was filed on March 14
2007 together with an Objectton fo Pahrump as Forum and Motton to have Matter Heard i in Tonopah

Defendant John Aldnch opposed Defendant’s Motion to have the Matter Heard in Tonopah and" the
informationin the responswe pleadmvmlsmformed the Court that Defendant "lives equally distant between
Pahmmp and Tonopah in the Armagosa Valley..." Counsel for Fallini, Harold Kuehn of Gibson & Kuehn, -

161 fa.ﬂed to correct the false statement and the Court denied Falhm 5 mo’uon regardmg change of ¥ venue.

17 -6 . That on or about June 14 2007 a Barly Case Conference was scheduled and onIune 15,2007

18 .all parties attended On October 23 2007 Plamtrff ﬁled lenhﬂ’s and Counter—Defendant’s Case | k
19 Conference Report that was not 31gned by Susan Fallini's Counsel. ‘ .

20 1. 'Ihat on or. r_about October 3L 2007 Adams sent counsel fQ};_Fthm ‘written d1scovery ;_ .

21 requests, mcludmg Requests for. Adrmssmn, Requests for Production of Docu.ments and Interrogatones |

'22 ,Counsel for Fallini did not respond
23 ‘ 8. ‘That on or about Aprﬂ 7, 2008 Adams filed a Motion for Partial Summary Judgment allegmg
54 || that on October 31, 2007 Fallini was served w1th ertten discovery requests, including Requests for

Adrmssmn,-Requests for Productlon of Doeuments, and .Interrogatones. Again cou;nsel for Fallini did not

TESD | an "\f'\ Q Ll M Somimad s e dt o P ALl L TR T e e
respond. On .July 30, 2008, the Court issued an Order Gramtin; ’s Motion for Partial Summary

.Tudgment Notice of Entry of Order was filed on August 15, 2008.

9. 'Ihat on or about July 14, 2008 there was aheanng before the Honorable Robert W. Lane. |

MARVEL & KUMP
-Attorney at Law
217 Iddaho Street
- “Elko, NV 89801 : “2r
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.1.. Adam’s couns.el, John P. Aldrich was present but Ea]lini‘s counsel was not present, the Court ha\u'ng entered
2 | its Order Granting Plaintift’s Motion for Partjal Summary Iu'dg:nent on July 29, 2008 containing fourteen
3 | separate findings of fact and the following Conclusmns of Law: B
4 1. Defendant Fallini had a duty to ensure that the subject cow was not in the roadway
5  -at the time of the incident descnbed in the Complamt
6 - 2. = "Defendant Fallini had a duty to .follow the common practice of Nye County,’Nevada
7 L ranchers and to mark her cow W1th :reﬂectmg or lamination tags. ' 4
-8 - 3. Defendant Fallini_ breaehed the duty of care to the decedent, as set forth in the .
.91 findings of Fact aud Conclusmns of Law..
| 10 4. .. Asaresult of Defendant Fallini’s breach, the decedentj Michael Dav1d Adams was
11 killed. ’ o _ 4
12 5 Defendant Fallini is hable forthe damages to Wh‘lch Plamtn"f is enntled inan amount
13 - |  to be determined 4t a later tnne ' _ '
14 10. - On September 22,2008, Adams filed a Motlon to Reopen Discovery and for an Extension
15 " of Tnne o Complete D1scovery for the purpose of retalmng an expett and estabhshmg an opnnon as fo
16 decedent’s lost ea:mng capac1ty _ ‘ .
17 | 11. That on or about March 23, 2009 Adams filed a Mouon to compel Fallini’s Producnon of
-- 18 Doeuments Plamt]ff alleged that “to this date Fallini has not produced -any responses of any kind to
19 || Plaintiffs written discovery requests ? Adams alleged thathe had sent letters to Fallini's attorney that went

e 20 1 u_nanswered andmade phone calls to Fallini's attorney that, also went. w_tﬂlout_tetum call
A ~12... That on orabout Apnl 27, 2009 the Court heard. Adams' Motion to Compel Defendant’
.22 Producuon ofDocuments Fa]lnn’s attorney, Kuehn attended the heanng and did not oppose . Adams' motion

23 || "to compel and n fact agreed at the heanng it was warranted. M. Kuehn prov1ded no explanauon as to why

24 he had faﬂed to respond to all discovery requests

- 2564 13. That on or about May 18, 2009 Adams ﬁled a Request for Trial Settmg and the Orderto Set

n

26 | Trial was filed May , 2009.

27 14.  That on or about June 16 2009 Adams ﬁled a Motlon to Stnke Defendant’s Answer and
. 28 || Counterclaim.

MARVEL & KUMP
Attorney at Law .
217 Idaho Street .
Elko, NV89301 : -3-
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15,  That on or about July 13, 2009 Fallini's Counsel filed an Opposition to Adams' Motion to

Strike Defendant’s Answer and Counterclaim in favor of a monetary sanction against Defendant’s counsel.

S 21

o 0 1 ® o s W b R

T T T T~
5.@qmcnﬁ=~co.t\'>|—‘0

22
23

“of the party and the blame should be atttibuted to counsel in full”

-Co

' September 28, 2009 at 9:00'a.m. SusanFthm did not appear Joth Aldrrch, Coumsel for Plamttﬁ and |
|| M. Kuehn for Defendant appeared in chambers The Coutt ordered that Defense counsel had until October

'counsel would be held in contempt and fined. $150 perday untﬂ the mfonnatron -was provided.

M. Kuiehn wrote: ~Lhe discovery non-compliance set out in plaintif©'s motion is absolutely not't'he' fault

16.  The Court denied Plaintiff’s Motion tor Stnke Defendant’s Answer and Counterclarm by
Order dated Tuly 17, 2009 The court sanctloned Mr. Kuehn §1, 000.00, ordered discovery completed by
Augnst 12, 2009 or the Court would grant Plaintiff’s Motion to Stnke '

17.. That on or about August 31, 2009 Adams filed an Ex Parte Motmn for Order to Show Cause 1
Why Defendant S.usan Fallini and Her Counsel Should NotBe Held In Contempt of Court. Plaintiff alleged |
that “to date, Defendant has. failed to oornply with the order of this Honorable Courtv and r'espond ta
Pla:mtlffs dlscovery requests Defendant’s counsel has pa:td the $1,750 in sanctrons as ordered by the | - .b

- 18. By Order dated September 1 2009 the Court ordered SusanFthm and her counsel to appear

12 2009 to comply wrth the Comt Order Grantmg Plaintiff's counsel ] ohn P. Aldnch’s Motron to. Compel
and if Defendant fa11ed to do so the Cotrt would stnke defendant’s pleadmgs in thetr entlrety and Defense :

19 Defense counsel Mr. Kuebn, drdnot comply as ordered OnNovember 4 2009 the Conrt s’cruclc

) _the Defendant’s answer and counterclann and,held defendant_s counsel _Mr_ Kuehn JnEODthPt.- N otrce_ .

ofEntryofOrderwasﬁledonNovemberQ 2009 S '.;' i

- 20. Default was filed on February 4,2010; Notlce of Entry of Default was, ﬁled February 11, 1
2010. L

24
25

27
28

refer ﬂllS matter to the State Bar. and that the Courti nnpose stiff sanctions: $5, 000 immediately and $500 per

21,  Thaton or about Apnl 7, 2010 Plaintiff's counsel J ohn P. Aldrich ﬁled an ‘Ex Parte Motlon
for Order to S]:lOW Cause Why . Defendant Susan Fallini and Her Counsel Should NotBeHeld In Contempt :

SLE. Tobho D ATAS b o a T
uf\_,uur dD 088ibl \.« ctions bu meua ed. Plaintiff's COLLLLDelJ OTL [lJ.LLL_lCJJ.b ggestea that toe Court

day until Defendant complies and “if both Defendant and her counsel are not present in Court, Plaintiffwill

MARVEL & ,K‘UMP .
Aitorney at Law
217 Idaho Street :
Elko, NV 89801 -4-
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request that the Court issue a bench warrant until Defendant comphes ”

22. By Order datedApnl 19,2010 the Court ordered Susan Fal]ml and her counsel to appear May

1
o b e e e ed e e
® ® = ;> W s W N = O

—_———— e

ceoo-qo:m»pcomr—-\_‘.

20..

24 2010 at 9:00 am..
23. That on May 24, 2010 Plaintiff's counsel John P. Aldrich and Thomas Gibson on behalf of
Fallini appeared for hearing As with the prior Orders, neither Fallini nor her counsel. responded. M.

Gibson mdlcated he had not seen fhe file and provided no valid excuse. Mr. Grbson made specific

representatrons to the Court that“the client, Defendant Susan Falhm was inaware of the status of this case.”

- 24.. - On June 24 2010 Plaintiff filed an Apphca’uon for Default Judgment against Falhm
On July 6 2010 Defendant Fallini, through new: counsel, filed a Monon for Leave to file 2 Motion for}

. Recons1derat10n of prior orders A Hearing was held on July 19, 2010 wherem Defendant’s Motion for

Reconsideration was Denied. Further, Defendant Pallini was left:in aposrtton of default The Court entered

its. Order After Heanng on August 12, 2010 and awarded damages to Plamtrft‘ and Judgment was -entered }

therem

Defendant Kuehn

forth herein,

26 “The rule that attomey 5 neghgence may be 1mputed to lns chent and prevent the latter from _

.relylng ot that ground for opening or Vacatmg a Judgment does not. neeessanly preva;ll in the event of the

attorney 8 abandonment or w1ﬂ1drawal from the case.” (1 14 ALR279 (193 8) St.J ohn Med1cal Center v.

_Brown, 125 P.3d. 700 (O_KLAJOOS) Yusem v. Butler, 683.S0. 2d_ll70 (FLA. 1996); Myers v. All. West-|- ‘

Transport, 766 P 2d 864 (MI‘ 1988) Boeckmann v, Smlth 189 8.W.2d 449 (MO 1945), Stitb v, Harnson

96 P.24 979 (CA. 1939). j o

25.’ Plarnnffs reallege andmcorjporate by reference all precechng paragraphs as though fully set -

23 27, The Defense counsel Mr. Kuehn’s actlon provrdmg ne notrce tohis chent was one of wilful '
24 abandonment ' |
25 28. Defense counsel Mr Kuehn secreted thself and hls fajlure to act. was a circurnstance

beyond the conn:or of his client, Mrs. Fallini.
29, Plamtlff's counsel John P, Aldtich took advantage of the defense attormey’s failures.

30. Tne record alsorefle cts that despite being ordered o pro ducehis client, defense counsel, Mr.

MARVEL & KUMP
Attorney ar Law
217 Idaho Street . .
Elko, NV 89801 ~b5-
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Kuehn, refused, and neglected to do as a further act of abandonment.

31. Mrs. Fallind was not aware that a single hearing was held or ﬂ;af there was even 2 single

W v =1 D Ot bW

dlSCO\.ler Tequest.

32. Undertherare cxrcumstances ofthis case, Mrs Fallini should notbe chargedmmtheconduct :

|l ofher counsel. This was a gross derehct1on of duty and consequences should not have been directed to the

innocent client. Mrs. Fall]m was, in effect not represented by counsel in the underlymg proceedings.

Defendant Aldrich

33. lentxffs reallege and incorporate by reference all preceding paragraphs as though fully. set

forth herein.

34. . Plamtlfl‘s counsel JohnP. Aldnch misinformed the Court, of the spemﬁcs as set forth herem '

m Paragraph 9 verbatim, in clear wolatron of SCR 172, and NRCP 11. ‘
. 35, Plaintiff's counsel Iohn P Aldnch's pleadings and motions, as. set forth herein
in Paragraph 9 verbatun o whlch the CouIt relied, contamed allegatlons that were false, misleading, and/or

haveno ewdenhary support, in violation of Nevada law

36. . NRCP11 prov1des that- bypresentmg pleadings and Wnttenmotlons and attorney is cerufymg
: “that tothe best of the person s knowledge mformation, and belief, formed after an mqmry reasonable under

the clrcumstances the allegatlons and other factual contentions have evidentiary support.

37. On or about October 31, 2007, Plamhfl’s coumsel John P. Aldrich sent Defense. oounsel M.
Kuehn wntten discovery requests; mcludlng Requests for Admssmn,, Requests for- Production of '

Documents, andlnterrogatones As expected, Mr. Kuehn d1d notrespond, and onApnlj 2008 Plaintiffs. |

counsel John P..Aldneh ﬁledaMouop forP artial Summary Judgment allegmg that Regquests for Admissiops

not bemg answered must be deemed admitted.

38 The following alleged material facts are false, misleading, and bhave no ewdenuary support

but were deemed admltted by the Court for defense counsel’s failure to resporrd

a. Falllm s property is not located within an ¢ ‘open range” as it is defined in NRS 5 68 355;

MARVEL & KUMP
Attorney at Law
217 Idaho Street
Elko, NV 89801 -6-

1066



a

b. Tt is the common practice of Nye County, Nevada ranchers to mark their cattle with reflective or

Iuminescent .tacfs
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39, There isno ewdenuary support for the facts put forward by Plaintiff that Fallini’s prop erty

is not located within an “open range” as it is defined in NRS 5 68 355 and that itis the common practice of

Nye County, Nevada ranchers to mark their cattle with reflective or lun:unescent tags. At all times herem '

defendant Aldrich acted on behalf of his clients, defendants Tony and Ju(hth Adams.

, Defendant Lane

forth herein.

41, Whenever any officer of the Court comnuts fraud during a proceedmg in the court he/she _

is engaged in © Irauduponthe court.” InBullochv Umted States 763F 2d 1115, 1121 (10® Cir. 1985) the

‘| Court stated “Fraud upon the courtis fraud W'hleh is. dnectedto the Judmalmachmery itself and is not fraud |

between the partles or fraudulent documents, false statements. or perjury. . .. Ttis where the court or &
member i8 con'upted or mﬂuenced or mﬂuence is attempted or where the judge has not performed his
Judlelal function - - - thus Where the mpartlal fllIlCth]l of the court have been directly corrupted.” '

B 42.  The Sypreme Court ‘has ruled and has reafﬁrmed the pnnc1ple that “Justtce must satlsfy the

. appeara.uce ofJus’uce” Levinev. “United States, 362U S. 610, 80 S Ct 1038 (1960) cl.tmg Offutt v. United

States, 348U S.11, 14 75 8.Ct. 11, 13 (1954).~

43,  The coult failed to follow the laW as to not1ce W1th resPect to non-represented htlgants

A4, _The court aceepted the statements madebyplamtlﬂ' as true,lcnomng the statement to be_false

n grantmg the plamtxff‘emotlon for summary judgment. ST . Coe e

45,  The Court Iehed on defendant’s alleged faets false faets that were deemed adlmtted for :

defense counsel’s fallure to respond in grantmg Plaintiff's Motion for Summary Judgment

40.-  Plaintiffs reallege and"mcorporate by reference all preeeding paragraphs as thougli fully set

28

46. ’Ihe judge failed to perform his judicial funeuons n the underlymg matter herein, and n S0

fallmg wolated The Nevada Code of Iudmal Conduct in the following partleulars

* Also, When Defendant lmtlally moved for the matter to be heard in Tonopah Plamtxff msmformed the Court that

Defendant lived in “Armagosa Vailey.”

i MARVEL & KUMP
Aiforney at Law

2] 7Ida/zo Slreet )
Elko, NV 89801 ~f-
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a.  Rule25 Competence, Diligence, and Copperarion, in that Judge Lané failed to act
competently and diligently in the face of obvious dereliction of Attoiuey Kuehn; |

@ O =1 o Gt o o R

5. Rule 2.6 Ensuring the Right to be Heard, When It hecarte obvious fhat Attorney
" Kuehn had abandoned his client, plaintiff Fallini, Judge Lane failed to employ the

notifying plaintiff;

apprupriate authority regarding Kuehn's nﬁsconducf, dereliction, and abaudonmeut
of plaintiffs. -

resources available to him in suspending Kuehn from practice before him, and

c  Rule2.16 Rééponding to Judicial and Lawyer Misqunduct.by failing to noﬁfy the {

10 47, All of the foregomg resulted in amlscamage of Justlce a.nd the resultant V01d judgment ‘
il agamst plamtlff '
13  48. . Accordingly, a real, substantial, and justiciable contruyérsy'has arisen, and now exists
14 _ B between plaintiffs and defeudmts which controvefsyis subject to i‘esolutionby thlS Court.
15 - 49, Basedon the foregomg, plamt:lﬂ"s are enuﬂed fo adeclaration that the Judgment ageunst fhem,
16 | as described herein, is null, void, and of no effect |
17 WHEREFORE lentlffs pray fora Judgment as follows
- 18 1 Thatthejudgement agmnstplamuffmthe total sum of $2 730,884. 85 mthematter of Estate | .
19 | ofMICI—IAELDAV]DADAMS Byandthroughhlsmother IUDITHADAMS Ind1v1dua11y
1 -'_.i_ ——_..and.on hehalf ofthe, Estate_vs SUSAN FALLINI casemnnbeLCV24539 Department2, in.{ —
21 ,. the Fifth -Iud1c1a1 District Court of Nevada, is null, void, and ofno effect;
22 2.- FPor attorneys® fees, costs, and disbmsemeuts incurréd by Plaintiffs herein;
esl/eir o . e
Tea| i |
25 /1171
2801110
27 |
28
it i
217 Togho Street

Elko, NV 89801 ‘ | -8-
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1y 3. For sucﬁ additional and further relief as this Court deems just and i)rop er.
2 i AFFIRMATION
Pursuant to NRS 239B.030
-3 i . ) . . . o s ’ . .
Theundersigned does hereby affirm that the preceding document does not contain the social security
- | oumber of any person. .
5 .
6 , S, :
7 . DATED this _ﬂ%ay of -JTanuary, 2011.
. . .
10 B LA -
11 J ok{Ohlson, Esqﬂ : : S
Bar Number 1672 ' :
12 ] . 275 Hill Street, Suite 230. . '
. Reno, Nevada 89501 _
13 + Telephone: (775) 323-2700
14 7 Jeft Kump, Esq.
_ - Bar Number 5694 ,
15 Marvel & Kump, Ltd.
217 1daho St.
16 - Elko, Nevada 89801
Telephone: (775) 777-1204 -
Attorneys for Plaintiffs
- 18 - U
19
200 , : S S -
21/_v R
22
23
24 o
25
26
27
28
' MARVEL & KUMP
. Attorney at Law ’ .
217 Iddho Street. ~ .
Elko, NV 89801 ‘ S
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EXHIBITL: August 12,2010 Order

13
14
15
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Attorney at Law
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CASE NO. CV-31448 | | !
ePTi . FILED
LY Pt

t\)

LERK ,
IN THE FlFTH JUDICIAL DISTRICT COURT OF THE STATEL!TDF’ NEVADA ‘
- INANDFOR THE COUNTY OF NYE

|| SUSAN FALLINI and JOE FALLINI,

Plaintiffs, : N : ORDER
V8. Y | |

THE HONORABLE ROBERT W. LANE .
TONY ADAMS, JUDITH ADAMS, JOHN P.
ALDRICH, ESQ., HARCLD KUEHN, ESQ.,
and Does lthrough v, ]omtly and severany, )y

Defendants,

The Motian to Dismiss made by the HON. ROBERT W. LANE, Defendant, having come |

before the court for decision, the court having téviewed the presentments of the ;par'ties and o

ha‘ving. heard argument in open court in Tonopah, 'Ne'vada’ on Juhe 8, 2011, and the Court |
deemxng itself fully advised in the premlses and good cause appeanng,

IT IS HEREBY ORDERED that the Motlon to Dismiss should be, and hereby is,

‘ GRANTED Judges cannot be sued for thetr judicial acts and are entitied to absoluie immunity, '-:

Mireles . v. Waca 502 U.S. 9, 9 and 11(1991) Stump v. ‘Sparkman, 435 US 349, 355-56
(1978) Cf. Marvirn v. ruch 126 Nev. ___ 232 P.3d 425, 429 ( 010) {“[ajbsoliite immunity
prctects judicial officers from collateral attack and recognlzes that appallate procedures are the
appropriate me’thod of correctmg Judlmal error") ’

HI. '

il

11
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Acoordingly, dismissal s appropriate purstiarit fo:NRCE 12(B)

GATHERINE

AttorpeyGeneral
C. WAYNE HOWLE
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B~ W

CERTIFICATE OF SERVICE

l hereby certify that [ am an employee of the State of Nevada Oﬁ' ice of the Attorney 2

General, and that on the 14th day of June 2011, | served a true and correct copy of the foregomg

and,'properly address,ed w&thpostage prepald_, o the followmg.

Jeif Kump, Esg.
Marvel & Kump, Lid.
217 Idaho Street
Elko, NV 89801

and via RenofCarson Messenger Service to::
John Ohison, Esqg. .
275 Hill Streef, Ste. 230
Reno, Nevada 89501

and via email delivery to:

Honorable Robert W. Lane
© rlane@co.nye.nv.us

: ’Ofﬁ{:e of the Afiomey Genera!

HOYEe Of"the Sta’te of N e\"a da:’ e
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I’ J
. John P, Aldrich* -
1601 8. Rainhow Blvd. Suite 160 . .
Las Vegas, NV 89146 ) o . © . Gatherine Hernandez
T: 702 855-5400 « F: 702 237-1975 - ‘ . Matthew D. Spring
joldrich@johnaldrichlawfirm.com : Co
Yo Legal Lifeline wwwjohnaldriaﬁlawﬁr m.com B L. ‘ # Also-admitted in ‘Utah.and Idaho

. 20,2011

Nye County Court
~ County Cletk
.-PO Box 1031
- Tonopah, Nevada 89049

Re:' Fallini ve Adams
Case No.: CV31449
Dept. 1 -

Ladies/Gentlemen: - '

. Bnclosed please find the original and two copies of the Order Granting Defendants Tony -
Adams, Judith Adams, and John P.’ Aldrich, Esq.’s Motion fo Dismiss and Order Denying

' Defendants Tony Adams, Judith Adams, end John P. Aldrich, Esq.’s Motion for Sanctions Pursuant

to NRCP 11 for the above-listed case. The Order needs to be signed by the Judge and then filed.

A self-addressed, stamped envelope is enclosed for the return of the filed copies.
Hyou ha\_re any questions, ple'ase:contact oilf-ofﬁce;‘ .
| . Kinde;t regards, .
-’ ALDRICH LAW FIRM, LTD. .

Eleanor Engebretson
Assistant to John P. Aldrich
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o ORIGINAL

ORDR
John P. Aldrich, Esq.

Nevada State Bar No. 6877 -
ALDRICH LAW FIRWV, LTD.
1601 S. Rainbow-Blvd., Sulte 160
Las Vegas, Nevada 89146 -
(702) 853-5490 "
Attorneys for John P. Aldrich
and Tony and Judith Adams
. TH:E FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA -
COUNTY OF NYE .
SUSAN FALLINI, and JOE FALLINI, Case No.: CV31449 . -
: : . - o, | Dept:No:1 . - ‘ )
Plaintiffs, 1 » : ' :
V‘.‘ o
THE HONORABLE ROBERT W.

LANE,TONY ADAMS, JUDITH ADAMS,
JOEN P. ALDRICH, ESQ HAROLD
KUEHN; BSQ DOESIthroughV jomtly and |
severally, ) e .

Defeﬁdants. -

ORDER GRANTING DEFEN])A.N TS TONY ADAMS, JUDITH ADAMS, AND J OHN P.
AIDRICH, ESQ.’S MOTION TO DISMISS AND ORDER DENVING DEFENDANTS TONY
ADAMS, JUDITH ADAMS AND JOHN P. ALDRICH. ESO ’S MIOTION FOR SAN CTIONS

PURSUANT TO NRCPI1

T'E[ESE MAT"IERS ha.wng come on for hearing onMonday, June 6,2011,0n Defendants Tony‘
Aclams Judith Adams anid John P. Aldrich, Esq.’s Motion to D1snnss and MO‘l‘.lOIl for Sanctions before
the Honorable Mirlam Shearmg, and Jobn P. Aldnch Esq of Aldrich Law Firm, Ltd., appéaring on
behalf of hlmself and Defendants Tony Adams and Judith Adams il ohn Ohlson, Esq., and Jeffrey Kump,‘.
\[Esq., appearing on beha]f of Plaintiffs, Susan Fallini and Joe Fallini, the court havmg reviewed all

pleadings and papers on file herein, arguments heard from Plaintiffs’ counsel,, and good cause appea:cmg

¥ O AU
LIICITLULT,.

Pagelof 3
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1 IT IS HEREBY ORDERED that Defendants Tony Adams, Fudith' Adarns, and John P. Aldrich, |
Esq.’s Motion to Dismiss is GRANTED, and this case-shall be dlSIﬂlSSGd as agamst all Defendants.
ITIS FURTHER ORDERED.thai Defendants Tony Adams, Judith Adams, and John P: Aldrich,
Esq.”s.Moﬁqn for Sanctions is DEN]ED_. , | o '

DISTRICT COURT JUDGE

Submitted by

VW

10 43 Aldnch Bsq.

DRICI—I LAW FIRM, LTD

11 |Nevada Bar No.: 6877

1601 S. Rainbow Blvd., Suite 160

12 IlLas Vegas, Nevada 89146 '

~ 1i(702) 853-5490

13 (| Attorney for Defendants John P. AZdrzch
- |Tony Adams and Judith Adams :

15 Iovéd as tp/f d'content:,

1
) 75 U:ee‘?ggmte 230
’/Reno, NV 89501
Attorneys for Pl amnﬁ%
1% ousan ﬁallznz and Joe Failini

, 28 g . - ?age-z of 3
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CERTIFICATE OF SERWCE ‘

 THEREBY CERTIFY that on the%\(ﬁ&d/a;of Fuse, 2011, 1 maﬂcd 2 copy of fe ORDER
GRANTING DEFENDANTS TONY ADAMS. JUDITH ADAMS, AND JOEN . ALDRICE,

ESQ.’S MOTION TO DISMISS AND ORDER DENYING DEFENDANTS TONY ADAMS

JUDITH ADAMS AND JO}INP ALDRICH ESQ. ’S MOTION FOR SAN CTIONS PURSUANT

TO NRCPIlina: sealed envelope, to the followmg and that postage was fully pald thereon:

Jeffrey Kump, Esq.
Marvel & Kamp
217 Idaho Street = |
Elko, Nevada 89801 -

Tohn Ohlson Bsg... -
275 Hill: Street Suite 230
Reno, NV 89501

State of Nevada Attorney General’s Ofﬁce
Solicitor General

Appellate Division -~ -

100 North Carson Strest

Carson City, Nevada 89701 -

'/};ﬁg it A Y
Emﬁloyec of Aldrich Law F]Igfl Ltd.

Page3of 3
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1601 S. Rainbow Blvd., Suite 160 . JohnP. Aldrich *

Las Vegas, NV.89146 :

g T: 702-853-5490 « F:702-227-1975 o
ALDRICH jaldrich@johnaldrichlawfirm.com Catherine Hernandez .
LAW FIRM < . o A * . Christopher K. Lezal**

' Four Logal Cfebne. WwWW.johnaldrichlawfirm. com ' * Also admitted in Utah and Tdaho

) ' © -** Alsoadmitted in Califomia

September 24, 2013 - -

- Nye County Clerk

" Nye County Court

1520 E. Basin Avenue .
" Pahrump, NV 89060

~Re:  Case No.' CV31449 ‘
" Dept. 1 .

iLadies/Gaqﬂeﬁen: :
K Eﬁclosed please find the dﬁginal and 2 copies ofan Order Granting Defendants Tony Adams, .

~ Judith Adams, and John P.-Aldrich, Esq.’s Motion to Dismiss and Order Denying Defendants Tony -

Adams, Judith Adams; and John P. Aldrich, Bsq.’s Motion for Sanctions Pursuant to NRCP 11 for
" Case No. CV31449." This was previousty subrmitted on June 20,2011 but for some reason the Judge.
" did not sign it. Both counsel have resigned the document. - _
- T.am-énclosing an e‘nvelopeiﬁ which to return all copies.

If'you have ajiy qﬁesﬁoné; pledse contact our office.

* Kindest .regé.rds,
ALDRICH LAW FIRM, LTD.

Eleanor Engebretson, Assistant to . -
John P. Aldrich
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ORDR

AJohn P, Aldrich, Esq.

Nevada State Bar No. 6877
ALDRICH LAW FIRM, LTD.
1601 S. Rambow Blvd., Suitc 160
Tas Vegas, Nevada 89146

4 (702) 853-5490
Attorneys forJohn P. Aldrich.
5 |land Tony and Judith Adams.
- THE FIFTH JUDICIAL DISTRICT COURT
7 THE STATE OF NEVADA
‘COUNTY OF NYE
9 SUSAN FALLINL and JOE FALL]NI | CaseNo.: CV31449
: : : ‘Dept. No.i1
{0 Plamttffs '
_AH A
12| THE HONORABLE ROBERT W,
13 LANE,TONY ADAMS, JUDITHADAMS, - |
T ) JOHNP. ALDRICH,ESQ HAROLD ‘ R
14 KUEHN, ESQ. ; DOES IthroughV Jomﬂy and .
severally,
15 S :
16 , Defendants. '
| 417" ORDER GRANTING DEFENDANTS TONY A])AMS= JUDITH A])AMS, AND JOHNP.
18 | ALDRICH, ESQ.’S MOTION TO DISMISS AND ORDER DENYING DEFENDANTS TONY :
- || ADAMS. JUDITH ADAMS AND JOHN P. ALLDRICH, ESQ.’S MOTION FOR SAN CTIONS
19 PURSUANT TO NRCPII
" 90 TI—IBSE MATTERS having come on for hea:mg on Monday, Iune 6 2011, on Defendants Tony
21 |Adams, Judith Adams, and J oth Aldnch Esq” SMOthIl to D131mss and Motion for Sanctions before
99 |[the Honorable Miriam. Shearmg, and Johm P. Aldrich, Esq., of Aldnch Law Firm, Ltd, appeanng on
23 beha]f of himself: andDefendants Tony Adams and Judith.Adams, John Ohlson, Esq., and Jeffrey Kump,
" 24 [Esq., appearing on behalf of Pla:mt]ffs Susan Fallini and Joe Fallini, the court havmg reviewed all
25 pleadings and pap;ars on file herein, arguments ‘heard from Plaintiffs’ counsel, and good cause appearing
26 |{therefore: | B |
27
28

Page'li of 3

1082




IT IS HEREBY ORDERED that Defcndants Tony Adams, I udith Adams, and John P. Aldrlch,
Esqg.’s Motlon to DlSIDlSS is GRANTED and this case shall be d15mlssed as against all Defendants.

IT ISFURTHER ORDERED that Defendants Tony Adams, Iudlth Adams, and John P. Aldrich, ‘
Esq.’s Motion for Sanctions is DENIED. | ‘

DISTRICT COURT JUDGE

Submltted by:

10 [Jofin P. Aldnoh, Esq - : '
- DRICI—I LAW FIRM, LTD. . ,
C11 vada Bar No.: 6877 oL ‘ .
‘ 1601 S. Rainbow Blvd., Suite 160
12 {Las Vegas, Nevada 89146
(702)- 853 5490

13 | Attorney for Defendants John P. Aldrich,
. \\Tony Adams and Judzz‘h Adams

Attomeys for Plamnﬁfs' o
19 ||Susan Fallini and Joe Fallmz

- Page2of 3
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CERTIFICATE OF SERVICE '

IHERERY CERT]I*‘Y that on the X ay of September 2013, Imaﬂed a copy of the ORDER
GRANTING DEFENDANTS TONY ADAMS JUDITH ADAMS AND JOHN P ALDRICH |
ESQ.’S MOTION TO DISMISS AND ORDER DENYING DEFENDANTS TONY ADAMS
JUDITH ADAMS.AND J QHENP. ALDRICH, ESO ’S MOTION FOR SANCTIONS PURSUANT »
TO NRCP11 in & sealed envelop.e, to the followmg and that postage was fully paid thereon: .

Jef&ey Kump, Bsqamo |
Marvel & Kump

217 1daho Street | o
E]ko,.Neva‘_de 89801 -

John Ohlson, Bsg. -
275 Hill Street, Suite 230
Reno NV 89501

State of Nevada Attomey General’s Ofﬁce
Solicitor General "

Appellate Division .

100 North Carson Street

Carson City, Nevada 89701 -

: E/ployee of Aldxm Firm, Iaﬂ

. Page3of 3
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By and throngh his mother JUDITH ADAMS,
‘ 'Ind1v1dua11y and on behalfof the Bstate,

[N THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINL, .~ ' . I
o , Supreme Court No.: 56840
. Appellant, Co .

Batate of MICHAEL DAVID ADAMS,

TRALIE B GORDEMAL

CLERF OF SUPREME COur.:

.R.eSpOndent. | DEPUTY CLERK

Appeal from the F1fth Fudicial District Com't of ﬂle State of Nevada m -
) ~ and for the County of Nye -
The Honorable Robert W. Lane, District Judge-

. APPELLANTS’ OPENING BRIEF

John'Ohlson, Esqg. -
Bar Number 1672 :
275 Hill Street, Suite 230
. Reno, Nevada 89501
(775),323-2700

Jeff Kump, Esq.
Bar Number 5694
MARVEL & KUMP, LTD.
217 Idaho Street
Elko, Nevada 89801

- (775)777-1204
Counsel for Appellants

bAY 2 1 284

> TRACIE I LINDEMAR
S CLEHK Of SUFREWE COURT
~_ _DEPUTYGLERK
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N 'EHE SUPREME COURT OF THE STATE OF‘NEVADA

SUSANFALLINI, . o
' S Supreme Court No.: 56840
~ Appellent, BT s

! Vs,

Bstate of MICHAEL DAVID ADAMS

By and through his mother JUDITH ADAMS,

I Ind1v1dually and on beha]f of the Estate

Regpondenth

Appeal from the F]fi:h Judlclal District Court of fhe State of Nevada m -
_ - and for the County of Nye .~ = -
Lhe Honorable RobertW Lade, Dlstnct Judoe o

 APPELLANTS’ OPENING BRIEF o

John Ohlson, Esg.
Bar Number 1672 - |
- 275 Hill Street, Stuite 230
Reno, Nevada 89501
" (775)323-2700 .- .

- Jeff Kump, Esq.
Bar Number 5694 o
" MARVEL &KXUMP, LTD..
217 Ideho Street
" Elko, Nevada 89801
(775) 777-1204
Counsel for Appéllants.
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L FOR :

-~ ax W

v L T . . APPELLANT'S
" Estate of MICHAEL DAVID ADAMS
| By and through his mother JUDITH ADAMS
Indrwdually and on: behalf of the Estate

‘ Opemng Bnef

' : for furﬂ:rer aeuon, 1t is. mterlocutory Perkms W Sze77 a .Nevada Szlver Mmmg Co 10 Nev
”405<1876> EREE SO e R ‘.
On Aurust 12, 2010 ﬂle Flfth Iudlmal Dlstnct Court of the State of Nevada S

. IN THE SUPREME COURT OF THE STATE-OF NEVADA
SUSAN FALLINI, EE
: : ’ ‘ Supreme Court No.: 56840 . -
Appellant, E : '

.OPENING BRIEF

Respondent ' S
Pursuant 10 NRAP ZB(a) Appellant Susan Falhm hereby submlts Appe]lant’

IURISDICTLGNAL STAT TNT

An aggrleved party may take an appeal frorn a ;ﬁml Judgment entered 111 an acnon ‘
or proceedmg NRAP BA(b)(l) A ﬁnal Iudg;ment in an actron or proceedmfJ is|.

; .,nghts of the partles m the action the oruer or Judgment 1s ;ﬁnal When the case is retamed -

. entered .an Order After Huanng, deny:nt, Defendant’s Mo*" on for _f.s.\_-COIlSldCIaﬁOIl,
Eg—an’nnc the Plazn’nff darnacres in the mcryar amomL of $1 OOO OOO for gnef serfow and '
' loss of support tovether Wlth damages for future lost earmngs m the arnount off =
$1 640 696 attomey s fees 1 n the arnount of $:>O 000, sanonons in the amount of $33 000 )|
and funeral expenses in the amount for $5,188.85, a.nd canoelhnv the trial that had been
-scheduled (See- Order After Hearing e*rtered August 12, 2010 Jt Appx H :222-225.- All '

¥ Referepces to pages in Joint Appendm will be in the form Jt App:; [volu.m°] [page(s)]’ ‘l‘hus Jt Appx 1, 27’7—
225%, above, refers to volurne 11, pages ’772—’7’75 in Appellants’ Appnndrx

5.

B essentra]ly one thai drsposes of the 1ssues presented in the case deterrcunes the eosts and T
'~'1eaves not]:uncr for funJre eonsrderatlon of f.he court Alper V. Po.s'm 7 7 Nev :28 344 P 9d T .
: 676 (1939) When no further aetron of The court 1s requned n Drder to detern:une t_he o
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: .Estate of l\/lICl—lAEL DAVID ADAMS, -
By. and fhirough his mother JUDITH ADAMS

Raginn

| IN TH:E SUPREME COURT OF THE STATE OF NEVADA |
SUSANFALL]NL S
Supreme Court No.: 56840 L
Appellant o R

| x}s'.' SR :' 7. APPELLANT'S.

. OPENING BRIEF

Ind1v1dually and on behalf of the Estate

Respondent L e
' Puxsuant to NRAP 28(a) Appellant Susan Palllm hereby subnnts Appellant’ -

: Opemng Bnef

JURESDICTJ_OT\IAL ST l ATEMENT

>A31 a"gﬂe"’ed party mﬂy taLe an appeal ﬁom a “ﬁnal ]udgment enteredm an aotlon
L or proceed:mg NRAP JA(b)(l) A ﬁnal Judgment 111 an El.QTIlOIl or. procee,dmg 18 A5
: essenttally one: that dlSPOSGS of the 1ssues presented in fhe case detennmes the costs; ?‘ﬂd Y
A _leaves nothm<: for future cons1de1:atton of the court. Alper ». Posm 71 Nev 328 344 P2 d -
676 (1959) When no further actlon of the court 1s requned m order to detennme the
; nbhts of: the part1es 1n \the- actton the order ar. Judgment is ﬁnal When the case is retatned i
| for further actlon, it is. mterlocutorya erkms v Szerra Nevada bzlver Mzmng Co lO Wev. -
b a0 (1876) | TR T
On Augt.st 12, 2010 the F1fth Iudtclal District’ Cou.tt of the State of Nevada

'entered an. "Order Afer I—leanng, denymg Defendant’s Motton for: RGC"ILSldBI'&flOIl

grantlnc7 tlte Platnuff damages m tue pnnclpal amoant of §1, OOO OOO or C’""luf sor"ow and' a

: loss -of support tocrether Wlth damages for future fost earmngs in the amount of]
$1; 640 696, attorney 8 fees n the amount of $50, 000 sanouons in the amount of $35, 000

~and runelal expenses 1n the a.rnount for $5 188.85, and cancellmcr the tnal that had been

scheduled (See Order After Hear;ng entered Aucrustl 2010 Jt. Ap_px; II 222_2’)5]) A11 T

-1 References to pawes in Joim LAppende will be in the form “Jt. Appx. rvolurﬂe] [paae(s)]”. Iltus “Jt. Appx. IL, 22
"2257, gbove, efers to-volume IL, “pages 222225 in ‘Appellants® Appendm

_5-
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A Order After Hearmu Was 2 final Judgment as denned m NRAPSA(b)(I) and Alper

3. The eomplaant Was ﬁled on 7 aniary 31 2007 Jt. Appx 1, 1. Fallini filed her Answer

- other ‘issues had been resolved prewously in thls case throucrh the entry of parual :
sumnmary Judgment, t.he striking of Susan Fallini’s. AnSWer and Counterclann and entry of S
adefault Jt Appx II 55-57, 26 31, and 41-42.. : '

NRAP 4 requrres that “the notice of appeal reqmred by Rule 3 shall ‘be ﬁled w1th

! the d1stnct court elerk - after entry of a Wr:.tten Judgment or erder, and 10 later than 30 ,'
_ days after the date that wntten notice of entry of the Judgment or. order appealed from is ' ‘ :
" served.™ NRAP 4(a) OnAucrust 10, 2010 Pla.mtsz Estate of Mlchael David Adarns by T
: '.and throuc,h hls mother Iud:tth Adams Iud:mduaﬂy and on’ behalf of the Estate O
' (heremafter Adams) ﬁled aNotrce of Entry of Order ’Wthh Was malled to Susan Fa]llnl ‘

(heremafter Falhm) on August 17 2010. Falhm ﬁled her Notlee of Appeal and Case 0
Appeal Statement on September 10 2010 " ‘ ‘ '

 This court may preperly hear thls matter as the DlS‘[]JDt Court’s August 12, 2010

ISSUES PRESENTED FOR REWW

(1) Whether the dlstnct court eommltted a rever31b1e error 1n denyzntT Defendant’ g

Mouon for Reconmderahon '. ’

3 "Posm supm and 2 Notlce of Appeal was properly ﬁled September 10; 2010 aloncr Wlth @ “_‘- o
- 'Case Appeal Staternent m oonformanee thh N'RAP 3, NRAP JA(a) andNRAP 4

(3) Whether dan:rages aWaIded by the d;tsttlct eourt Were exeessrve and Wlthout a. legal ' -

ba51s -

STATEMENT OF CASE

The ac’uon a:cose out of Wrongful death clalms asserted by I’lamtlff Adams acfarnst L |

Defendant, Falhm Jt. Appx L1~ 6 Mlohael David- Adalns (heremafter Mlchael) Was .
drwzng his car on Iuly 7, ’7005 When hehita cow owned by Fallini, and’ dled. Jt Ap_px, L

CO"\L.J:"T"IM were' filed, *‘EJJIL 3 attorney Harolr1 K ueh_u §; nereJnaIter K.uenn) failed o

,and Counterclalm on March 14, 2007. - Jt. Apr L 10 Soon -after fhe Answer and-: o
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take further neeessary actron moludmc the farlure to respond to drscovery requests suoh as
the request for admissions. Jt. AppE. 10, 91—95

As a result of Kuehn’s farlure to answer the . requests for adm18810n8 rnaeourate

‘ staternents estabhs]nnv Fellini’s lrabrhty WETe deerned adlmtted Jt Appx. I, 55-57. OnA' 4
. Tuly 30, 7008 the Drstrret Court entered an Order Grantlng Plamtrffs Motion for Partial|"
Surnmary Iudgment estabhshmg F alhru habﬂrty leavmg only the issue of- damages }eft
_ to be heard:" Jt. App‘i 1, 55-57. Nottee of Entry of that ‘Order was ﬁled on August 15 ,
2008 It Appx 1, 58 62. On June 16, 2009 Planrtlff moved to Strl_ke Defendant 5 Answer '

and Counterelarrn Whreh Kuehn opposed requesnng that the oourt “dechne 10 srrrke the :

'. aniSwer and eounterclarm in favor of mposmsz further monetary sanctron agarnst hrm » th

'Jt Apr L 226 On Iuly 17 2009 the Court’ denred Plamttffs Motron to Stnke -
) ‘Defendant’s Answer and Counterclann It. Appx I 23'?-233 However on Novernber A .
’-2009 after repeatedly sanctronmc Kuehn for J:ns cont:tnued fa]lure to respond to dJSCOVBI’V b

I “Counsel rn Contempt of Court It Appx O, 26- 31 ’Notrce of entry of that. Order was ﬁled .

o1 NOJCID.bBr 9 20“9 and 2 rJGfa.w.t WaS enter ed bj the clerk of tue conrt pl.‘ﬁ.'Sua.tlL to th

'Order ‘on February 4, 2010. . Apr I, 32 33, 41 | , e
| - On Jutie 16, 2010; Falhm substrtuted ‘counsel replacmg Kuehn It Appx ]I 8’7—88 I
" On.June 24, 2010 Adatns ﬁled ah Apphcatron for Default Indgrnent Agamst Defendant |
Susan Falhnt It. Appx 10, 89- 129 Tkns Motron Wwas opposed that same day - (See‘:
' Oppos1t10n Tt Appx. IO, 130—132) ¥ a111n1 then ﬁled a Motron for Leave to Flle a Motron :

for "Reconsidération ‘that Adarns opposed (See Motron for Reconsaderatron ‘MFR’

| attached as Exhibit” l thereto Jt Appx. T1, 138-159) Adards Appncatron and r'alnm s|-
. Motron Were heard on Iuly 19 ’)010 1esult1nsr in-the final Order After Hearmo entered

_A August’ 12 2010 grantrng Adams’ Appheatlon denymg Fallini’s Motron and granting|

-7-

1 Appx L 274_’)31 Kuehn deelared to the Court that the drscovery noneornphanee was| -
- “absolutely not the fault: of the party and the blame shoutd be attrrbtrted to eounsel in full S| :

l -reqnests and orders the- Court entered a r‘mdrngs of Fact, Conclusrons of Law and Order o

B} Strrkmg Answer and Couni:erelarm of Defendant Falhrn and Holdrng Defendant" S
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| Adams.a ) total of $2,730,884. 83 in- damages and attorney’s fees, which Fallini Appeals
.from (See Order After I—Iearmg entered Angust 12, 2010, Jt. Appx. I, 222-225). -

' represent her as the Defendant in the Wrongful death case; Adams, et al v, Pallini. Jt|
. Appx I 14.- The actronm Clarh County was dlsrrnssed and subsequenﬂy re—ﬁled in Nye|.

il 'Kuehn accepted servme on behalf of Falhnr on Mareh 1, 2007 Jt. Appx. T, 2- 9. Fa]hm '

. was open rancre” is commonly known in that Area (See MFR It Appx II 138 139 and |
! :Opposruon to Apphcauon for Default ¥ Appx I[ 130 132) '

.. (See Opposruon % Apphoatlon for Default, Tt Appx II 130-132)

,meludmcr Requests for Adrmssron by Adams It Appx L -40-51. Kuehn Failed to respond

| to said. Requests for Adrmssron before the ex;plratron of 30 days, and, m fact never

' Apursuant to NRCP 36 It Appx. L, 71- -74., Thus, Pa]hnr “adrmtted” that: the area of the}
~acordent was not open tenge; that Fallini had falled to fo]low fhe custom and praetrce of

1 ranehers in the area of taggrng cattle with 1um1n0Ls tags so rnat they coulo be seen at night

RELEVANT FACTS

~On July 7, 2005 around 9:00 p.m. Michael was dnvmg on SR 375 hrghway m Nye -
County Nevada, When he hit a Herford cow, owned by Faﬂnu krlhnv both l\ﬁchael and :
the cow. It Appx I 2. On Novernber 29, 2006 Adan:s filed his Complamt in Clark |
County Nevada. Falhrn retained Harry I\ruehn Esq. of the law firm. Gibson. & Kuehs,.to| .

County in the. Fifih Judtcral Dlstnct Court «of Nevada (Pahrump) It. Appx, I 18—20 _—

| filed her Answer and Cormterolarm on Maroh 14, 2 007 Falhrn had a complete defense to| i
the 1awsu1t, as the COW. Was on fhe hl,:,hway in an open range part of Nevada (See WR -
- It Appa '_II 138- 159) The faet that the part of the hJthay Where the aoordent oceurred

Sornetnne in June 2007, Fa]hm oa]led Kuehn to ]nqurre abour the case as she had S |
. ‘not heard from Kuehn Kuehn Jnformed Falhnr that the case was over ki and that she had . 1

‘prevarled That was- not true Kuehn had ﬁled AN ANSWET, and the case was Just becmmng' o

On or gbout’ October 31, 2007 Kuehn was served wrth d.tscovery requests .'

responded to the- requestsr Jt. Appx. L, 40-51. As a drrect result of Kuehn’s farlure to,

resoond to the Requests for Adn:nssron the requests were deemed adrnrtted by default] -

- _ _g-
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on the roadway (a practice that has never existed); and other statements that established

Fallini’s ]i'ab.ility- in the matter and extinguished her defenses. Kuehnnever 'inr"orrned'
Fallini of the discovery requests Tt Appx. I, 71-74. ‘ | . : .

‘ On July 2, 2008, Ada.rns served a second set of request for productton of f
~documents on Kuehn. Kuehn faJled to- responded to these dlseovery requests 28 well. Jt. |
Appx. I, 41-46. N o . 1
' On Aprrl 7, 2008 (and agdin on May 14, 2008 Wrth a certﬁeate of service) Adams
‘-ﬁled t11e1r Motion for Parfial Summary Judgment Ft. Appx. 1,40. Kuehn failedto oppose

this. mOUOIl It Apr 1, 71-74. The Mouon was based pr]manly on the admmsrons B

contatned n the request for admlss1ons Jt Appx 1 41—49 A hearmg on fhe Motron was '
held on July 14 2008, w}nch Kuehn farled to appear at and the motron was granted (See o

Granung Planutrf? 8 Mouon for Parual Summary Judgment on July’ 30, 2008 Jt. Appx 1
'_.55 57.. Nouce of entry of thar Order Was served on Kuehn on August 15, 2008 Jt Appx '
1L 58~62 ‘ A _ ‘ ' _
On Mareh 73 2009 Adams ﬂled a Motton to Compel Defendant’s Produc‘uon of N
' "Documents A hearlng on thiat 1notron vas held on Aprﬂ 27 2009 Wherem Kuehn

[

Vcourt rmnutes in Case: Summary Jt Appx T, 240 244). Tne Court entered its ‘Order| -

.anpeared and stated that hrs ofﬁce dropped the ball and drd not oppose the motion (See S

See Cuuu. mmmes in \,ase DLh.uIIlan/, Jt. A DX. n, 24\;-244\ "“he COIJLL ‘séued an urder

| Grantmg Plamtlﬁ" 8 Motlon and ordermg Falhm ’oo pay $7 50 00 in attomey 5 fees.’ I&uehn L
' 'con’nnued to fail to produce the drscovery requests and on Iune 16, 2009 Adams ﬁled a e
) Motlon to Strike Defendant’s Answer and Counterelalm It. Appx 1, 160 170 Kuehn -
: opposed 1equestmg that the oourt “declme to strrke the answer and counter clarm in favor ,

of 1mposrng further monetary sanctron aga:tnst him.” Jt Appx 1, 224- 231.  Kuehn| -

declared to. the Court that the drscovery nopcompliance was “absolutely not the fault of

gt the party and the blame should be attrtbuted to counsel in full.” Jt Appx I,226. On July

.13,.2009, the Court heard and demed Plaintiff 5 Mouon to Strke Defendant’s Answer and

Counterclaim and Jmposed add.r’nonal sanctions-on Kuehn Jt. Appx. 1, 232 733

9~
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ﬁled numerous Motlons for Order to Show Cause and Orders to Show Cause were issted.

' Kuehn was repeatedly sanctloned by the Court. Jt. Appx I, 148 149, 220 223, 232-733

i sanc’uons whreh accrued da.dy Kuehn never responded

Fallini and Holdrng Defendant’s Counsel Jn Contempt of Couut. Jt Appx II 26 31.

T ._was entered by the clerk of the court pursuant to that Order on February 4, 2010 Jt Appx

: 'requests Jt Appx H, 68- 75 Kuehn nonetheless malntarned his- mactron

.these erreumstances having prevrously told her that the case was over” (See MFR Jt

Because of Kuehn's repeated raﬂure to comply with drseovery requests Adams o

Jt Appx I, 91-143, 148-149, 160-219 o, 1-12, 17- 19 20-21, 26 31, 48-58 and 68-75.

]I, 20-21, 26- 31 59-61, 68 73 and 222—’723 In the faee ot ’d‘lese sanctions, Kuehn
' pronnsed ) cornply, but never did. Jt Apr 10, 89 129. Desprte the nnposrtlon of,

- On November 4, 2009 after repeatedly sanctromng Kuehn for hrs contmued farlure

Conelusmns of LaW and Order Strrkrn0 Answer and- Counterclaun of Defendant Susan '

Notree of entry of that Order Was filed on’ November 9, 2009 Jt. Appx I[ 32-40 Default ' :

: Law and Order Holdln0 Defendant’s Cou.nsel in Contempt of Court; this tnne ﬁmncr. g

1o 1espond to dlscovery requests and orders the Court entered a Fmdmgs of Fact, -

1, 4142, On Iune 2y 2010 the Court entered another Flndnlgs of Fact, Conelusrons of T

K_uehn $5 OOfD 00 plus an; addrtronal $500 09 per day for every day after the SfD day| i -'

"followmo the entry of that Order ﬂ:tat Kuehn conunued to faﬂ to 1espond to Dr.reovery '. .'

rne UJ.GCI ror r‘arttal bummary Jﬂﬂglnuﬂt estabhsned J:*alhm’s habﬂrty rn thrs -

‘ Appn I[ '138-159). Kuehn never brought Fallnn to any of the hearings and repeatedly ‘ '
told the Court that the responsrblhty for fhe 1naetron was hrs alone (See court n:unutes in| -
| Case Sumrnary, It. Appx I 2"0 244) Trnally, in June. of 2010 Kuehn’s partner, Torn '

Gibson, Esq.. d:rseovered the status of the case and eontacted F al]rnr mformmg her of What

had Lanspned over the preced_ng three vears (See MFR, Jt Appx. 10, 138- 139) GleO B

-10-

' 'matter, and the Order Strﬂgng Answer and Counterelarm left. FaJlIm is! the posrnon ‘of A.
: default The default stnpped Falhm of all defenses (See MPR Jt Appx JEN 138 159) Stﬂl o ,
'. -Kuehn drd notnotrfy Fallini of the status of the case. Kuehn farled to mform Falhnu ahout S
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' 'Counsei on June 16, 2010, replacmU Kuehn Wrth the tndersigned counsel. It Appx o,
- .Defendant Susan Fa]hm It Appx ]I 89- 129 This Apphcation Was - opposed that sarne

'_ Leave toFile a Motron for Reconsrderatlon that Adams opposed (See MFK Jt Appx 10,

' have been resolved by the] Jury. .

were not supported by any le@al basrs or caleulatrons supported by ev1denee

informed Fallini that Kuehrl has bi-polar di'sOrder and “went O'E "his meds” (S’ee‘ MER Jt. .

Apr 11, 138-159). . Fallini rrnmedrately h_rred new counsel filing a Substrtutlon of

g7-88. On June 24 ’7010 Adams filed an Apphcatron for Default Judgment. Acramst f

'day (See Opposmon Jt. Appx. I, 130 13’)) Falhm 'S new counsel then ﬁled 2 Motlon for o

'..138 139) Adams’ Apphcatron and Fa]hm s Motum were heard on July 19, 2010 |
| .resultmcr n the final Order After Hearmc entered August 12, 2010 grantmg Adams :

Apphcatlon, denymg Falhm ] Motlon, and proceedmc w1th 2 prove up hearrrrcr grantmcr .

B . 'Appea]s (See Order After Hearmg, Jt Apr ]l 222—223 and court m.mutes in Case
; Summary, It. App,r ]I 240-')44) ' ' "

SUMJ\'IARY OF ARGUIV[ENTS

Ada.ms a total of $7 730 884 85 m damages and attorney §- fees from WhJCh Faliini) -

| L Denymg Falhm’s Mo’ﬂon for Reconmderatron Was rever51ble error as the o

hased on: “facts” lcnown 1o be untrue but estabhshed by default a:nd mamfested m]ustlce -
- ~holdmg Fa]hm hable for an accrdent that she was i no Way responsrble for to the tune. of .
2 277 mllhon do]lar.s ' L .

I[ . Drsmrssmcr the JUty trial was reversrble error because it de_pnved Defendant

of her constrtutronal nght and the deterrrunatron of damarres is an issue of faet that should

N Orders entered of Whlch Fa]lrm Was requestmv reeonsrderatmn Were: clearly erroneous S

III The damacres awa.tded to Ada:ms by the D1stmet Comt were. excessrve and B

The District Court’s Order After Hearm'J should be 1eversed and the case :

remanded Wlth mstruetrons to reeonsrder prevrous orders and have a]l issues of fact med ;

by ajury. -

S
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ARGUMENTS

I THE DISTRICT COURT ERRED IN DENVING FALLDJ_I’S

MOTION FOR' RECONSIDERATION

Sinice the Fifth Judicial District ‘has not enaored Jocal rules of praotrce the first|”

qurry on the. SLb_]BG't of motions 0 reconsider ruhngs should be 1o rhe District CourtA :

Rules and parhcularly Rule 13(7) Whloh provrdes as follows '

No momon once heard and disposed of ¢hall be renewed in the same cause, nor
shall the same matters therein embraced be reheard, unless by leave of the court -
m:anted upon motion therefor, after notice of such rnotlon to the adverse partles )

The Supreme Court ‘has recogmzed the proprrety of motrons for, reconsrderatron‘ .
. under DCR 13(7) See Arnold V. sz, 173 Nev. 410 168 P3d 1050 (’7007) So loncr as it}

: .retams Junsdrotlon over'a case, a 1:r1a1 oourt possesses the mherent prooedural povver to

A mal court shoula reconsrder and reverse prror rulrngs maae prror to ﬁnal -

: 5reoonsrder rescind, ‘or mod:fy an mterlooutory order for- cause . seen by the court o be [ :
! sufﬁment ” 'Mullally V.. Jones, 2010 WL 3339333 (DNev % orrmg C’ziy of Los _Anaeles _—
' Harbm Drv v. Santa Momca Baykeeper, 254 F Sd 882 885 (Qﬂ’ Crr 2001) '

Judvment Wﬁﬂn the prror ‘decision’ 1s olearly erroneous and ’.rhe order 1f leftin plaoe Would L

. cause mamfest 1rgusttoe Masonry and Tile Corm acz‘om W Jolley, 113 Nev 737 941 P 2d -
' ;'486 489 (1997) c1tmg Lzz‘rle Ea7 th v. Department of Housznv 807 Fed Zd 1433 (8™ Clr '

reoons1der is mot hampered by the’ “lafw of the case doctrme” when the order reoonsrdered N

Would work @ mamfest m_]us’clce U S.v. Serpa, at 640

A, T Ize Order Gram‘mv Plazntzﬁ"s Moz‘zon for' Partlal Summmy Judoment was-‘ :

Clearly Erroneous

. The Grantingof PlaintifPs Motron for Partial Summary Iudgment Was broubht

about tbrouah a breach of the rules of professronal condnet by both attomey s and breach :
of the oode of Judroral conduct by rhe District Court. '

. Attorney’s have a duty not to present fcrvolous contenrrons to the ’mbunal and are

1 required to be. candidin thelr presentation of the facts. .

-12-

'1986) United Sz‘ates . Serpa 930 FZd 639 (Sm Crr 1991) The Court’s abﬂlty to e :"
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Nevada Rule bfProfessional Conduct 3.1 provides inTelevant part: “A‘Iawyer sh'avllh
not -.. assert-or controvert an’ 1ssue unless there is abasis in law. and facz‘ for doing so| -

that is not frlvolous ” (emphasrs added)

" Rule 3, 3 prov1des in relevant part:

(a) A 1awyer shall not knowmcrly S ' o
(1) Make a false :statement of fact or law 1:0 a tribunal er farl to
correct a false statement of matenal faot ar-law previously made to .
" the tribunal by the lawyer; . : -
(3) Offer evidence that the 1awyer knowsto be false. If.a lawyer, the.
© lawyer's client, or a witness called by the 1awyer has “offered
maferial ‘evidence and the lawyer comes to know of its falsity, the .
_ lawyer shall take reasonable remedial - measures, mcludmg, if
' mecessary, d.'lsclosure to the tnbunal ~ -

) Rule g4 provrdes in relevant part that 1t is professmnal rmsconduet for 2 lawyer to -

(a) Violate.or attempt to violate the Rules of Professmual Conduct
~knowingly assist. or mduce another to do.so, or do so through the acts.
-of another; . ... -
(c) Engage in conduct mvolvmg dlshonesty, fraud deeelt or - .-
- mlsrepresentation, '
~ (d) Engage in’con duct that is pI.‘G_]HdlClal to the admmlstrauon of
o Justlce : ) . N

Plam’nff achreved 'Vlctory m ”chrs matter due to Kuehn’s farlure to deny reques‘ts for'- .

A achmsslon Jt Appx I 55-5 7 The esserlual subJect matter of Wthh estabhshed Tiability|" - -'

and prov1ded fhat the area of hlghway on whrch The acc1den1: occurred 1 in th;ls case was not f e

opeu range. Jt. Appx 11, 89 129, It ‘was ﬁrrther estabhshed, throu_h fallure to deny, that :

Defendant faﬂed m her responsﬂnh’cy to atraohed reﬂeeﬁve tags to her eows as. is the . :

custom m“that part of Nye Coum:y Jt. Appx T 55- 57

‘Both proposmons of fact are false and therefore olearly erroneous AThe arca m- :
s ‘Wh_wh ‘the accrdent ocourred m Nye Courlty, Nevada was, in fact, open range, a faet' -

] cornmonly known In Nye County, in which the District Court sat (See MFR,’ Tt. Appx. 11

138-159 and/or Opposmon to Apphcaﬁon for Default Jt. Appx ]I 150~ 137) On the

I -subject - or reﬂectrve strips, no-such custom and pracuce emsts ‘among ranchers m Nye .

County (See MFR, Jt. Appx. II, 138- 139 and/or Opposruon to Apphoatron for Default Jt.

ALJPA I, 1.10— 132). Dlamﬁﬁ’s counsel knew or should have } lcnown that Lese contentions

-13-
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1 were false, as it Was common lcnotvledoe'in Nye County, yet he still. presented these

statement as “facts” to fhe Court, allowing. szrepresentatrons to stand perpetra‘ung

mrsconduct of his own

Because Kuehn faﬂed to deny the Plamtﬂs request for adrmssmn the questions

were deemed adrmtted (See It Appx I, 55- 57) To COmpound matters, Kuehn failed to

oppose Plalntlff’ S rnonon for summary judgment, v101atm0 Rule 1.1 of the Code of]|

Prmessronal Conduct requiring that eounsel prov1de competent _thICSCIltathH (See )

Appx L, 35—57) The Court then’ granted the unopposed motion for summary _]udgtnent .

even thoucrh the factual prermse therefore Was and is patently untrue (See I\/LFR It Appx S
‘ u 138 159) ' ‘

L The ﬁrst Cannon of the Code of Judrcml Conduct pIOVldeS

s A judge shall uphold and promote the mdependence mtegrrty, and
. imparfiality of the Judrcrary and sha]l avoid 1rnpropr1ety and the- appearance '
- of; nnpropnety S _ ot .

. ._'Although there is no transcrrpt of the final heartrrcr m ﬁont of the Drstrret Court -

" Falhm recalls the Honorable Robert Lane staung that he knew the.area Where the aectdent Do .

oeeurled to be “open range ” Yet the- Court aceepted a3 fact that it was not open range] -

' .and made ruhncrs consrstent therewrth detraetlnv from the mteg;rlty of the - trrbunal B_V n

aceeptlnv racLs as crue Whlcn Were known or snoma nave Deen L{nown 0 be Ialse tne trral S

court falledto uphold the “mtegrlty of the trrbun ”? .
Had Falln:u been properly represented, the Distriet Court may Well have taken '

I Judrcral notice that the area. m queshon m thls case was open rancre The Court began the ;
A ﬁnal Hearing mchned to grant Fallini’s Mot1on for Reconsrderanon (See court nunutes in
Case Sumrnary, Jt. App}r II 240-244). Instead, the Court accepted a false factual plemtse |
.due to Kuehn’s failures, ultrmately ratlfyrng that aceeptanee in its ﬁned order desprte
| knowmt7 the facts support]ng the .order were false (See Order aﬁer I—Iearmg, Jt. Apr ]I . .
222-225). ' ' |

Because the Partial Summary Judgment rested on factual fal'sehoods, it was.clearly

-14-
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€TTODEOUS. The first prong for the Court to. h_ayereconsidered- and rescinded previous )

orders was rnet

B Allowzmr the Order Grantmg M otion for Partial Summarj; Ji udoment to stand
) wor]ced a Manzfe.s'z‘ In]usfzce .

Promptly after thrs case was rnrtlated Falhnr retarned t{uehn to represent her m the

defense of thrs actlon (See It Appx I, 8 9). Kuehn acoepted service for Fa]llm on '
-"February 22, ’7007 (See Proef of Service, Tt. Appx L 8 -0). Until appromnately Iune 2,

| 2010 Kuehn farled to commumcate fhe status of the case, -except to.fell Defendant that -

the case Was “over and. had been. taken care of” (See MFR It Appn I 138 139) ) L

Frna]ly, Mr Tom Grbson (apparenﬂy havrncr been apprrsed of Kuehn’s r_nany derehctrons

{ . in this- case) contacted F alhru and apprrsed her of the. true status of her case (See ]_\/LFR Tt ‘-
] Apr I, 138- 1:9) - | '

Falhm had 1no 1dea that she had been served Wrth drscovery requests that arnoncr C x

‘case determrnatlve (See Opposrtton 'to Apphcatlon for Defautt Jt Apux H 130—132)

¥ ~th03€ requests were Requests for Admrssrons of that fhe faﬂure to'denyt t_hose had becorne " S

' .'Falhm had been completely unaware that the Iawyer she had hrred and pard had farled 504 =/ .
_mrserably to protect her rnterests -OF that ever3r motron made by Adarns ‘had gone R

] unopposed (See nourt mrnutes 1n Case Summary, Jt Appx ]I, 40 744) Purther Falhru 7

was 1guorant of the fact that her 1awyer had repeatedly exposed them to contempt crtanons Ea

) (Whrch Were never served on her personally) (See MFR T, Appx H 138 159 Opposrtron N
' .;to Apphcatron for Default Jt. App'x I, 130 132 and Certrﬁcate of Servrce attached to o ‘
' Orders orNottce 'S of Entry, Jt. Appn 1L 23 33 63, and 77) .

AS soon as Fa]hm drscovered her lawyer had farled to competently represent her

and had been the engme of thrs drsaster she consulted long trrne counsel who referred her

1o new counsel Wrthout delay (See Jt. Appx 1L, 87- 88 and Opposrtron 10 Apphcatron for .
| Default, Jt: Appx 10, 130- 132) If Kuehn was the enome for this d.tsaster then the District

| Court was the conductor, and fhis drsaster could have been and should have been stopped| |

from bmrehna down this tra clc_ at a much earlrer iime.

.15~
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Rule 1. 1 of the Nevada Rules of Professmnal Conduct prowdes as follovvs

A Iawyer shall provlde competent representation to a- client. Compstent
~ representation requires the- legal knowledge, skill, thoroughness and
preparatton reasonably necessary for the representamon '

" Rule 2 15 of the I\Ievada Code of Judlo1al Conduot prov1des in relevant part as| -

follows

-(B) A jndge havmv knowledge that a lawyer has. commltted a
violation of the Nevada Riles of Professional Conduct that raises a
substantial ‘question recrardmc the lawyer’s honesty> frustworthiness,
. or fifness as a lawyer In other’ respects shall ‘mform the appropnate. o
- authority. . . (D) A judge who receives information indicating a
" “substanfial likelihood that a lawyer has committed a violation of the -
: Nevada Rules of P:cofessmnal Conduot sha]l take appropnate act1on

Kuehn’s utter fmlure to promde competent representatlon and be honest Wlth _A -
; Falhm not only bron,,ht ThlS unjust result upon Fallini, but the Dlstnot Court, desptte 1ts
'obvmus knowledce of Kuehn’s nnsconduot (shown by the numerous and hefty fmes B .
I 1mposed on Kuehn) faﬂed to nottfy the appropnate authouty or Falln:n and mstead enter
'-':deGlSlOIlS based entlrely on h_tS faJlures ‘and not on sound Iaotual premtses The Dristrict p 3
Court had' a duty to report Kuehn 1o the State Ba for hlS gross and obvmus derehctton of o
g ~;duty, and should have reqmred Kuehn to at Jeast hnncr His chent to one or':more of the

' heamnbs where her nghts Were hemo foreolosed upon (See oourt mmutes 111 Case |
¢ Summary, Jt. Appx ]I, 240-')44) Kuehn subverted the adtnnnstratton of Justtce and the "
'veot.tt allowed this suhversmn to contmue 1n Vtolatlon of numerous Tules. of professmnal .

‘conduct and the oo of Jud:tcml uonduct If this case-does’ not rep*esent the “mamfest

mjns tice” of WJ.uCh ‘me Suprexne Couit speaks hen ntannest ﬂlj’dSthu d es no+ e;;ist

Because fhe Orders that Fallini moved the oomt to tecon51der were clearly

erroneous and leavmg them in place perpetuated a 1nantfest 111_]1181.106 the Dtstuct Court .

erred m denymg Falhm s Motion for Reconsideration. -

2 Code of Tudicial Canduct Canon 1- A Judve shall upho‘ld and promote the mdependence integrity, and 1mpart1ahty -

of the judiciary-znd shall avoid impropriety and the: appeatance of 1mptopn°ry

16
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. Quotmg Charles T. McConmck Handbook on the Law of Damages 24 (1935)

COIlS'L‘ltll'thl’l The Damages awalded by the Dtstnct Court m total exceeded 2. 7 1m1110n
dollars, maldnv the error very harmﬁll to Palhm (See Order Aﬁer Hearmg, Jt Appx 11,

Vi
11111

IL. THE DISTRICT COURT ERRED WHEN IT DISM:[SSED THE J'URY !

TRIAL AND DE TTERMINED DAMAGES -

This matter was gt for, a Jury tmal when the D1strlct Court vacated that ] Jury trial|
setting and determmmcr damages from the bench (See It Appx. T, 221 '724 and Order
| After Hearmg, Jt. Apr 10, 222- 225) Art1ele 1, Section 3 of the Nevada Constttution .

prov1des

Trxa] by Jury, ‘waiver in cwﬂ cases. The nght of trial by Iury shall ‘be
secured to all and remain inviolate forever; but a Jury trial may be waived
by the parties in all civil cases m the manner to be prescribed by law;.and in
. civil cases, if three fourths-of the Jurors agree upon a verdict it shall stand . -~
“and have the same. force and effect as a verdlct by the whole Jury, Provided,
the Legislature by a law passed by a two th_trds vote of all the members o
.. elected -to’ each branch 'thereof may reqmre o unammous verd1ct :
notw1thstanchno ﬂ:LIS Prowsmn :

" - The unconsututtonal demal of a Jury tnaJ must be reversed unless the error was

; : tssues of fact Moloaﬁzh v. It ruckInsw ance Exchanoe 744 P. 7d 992, 304 Or 290 297 298 _

1 bé found by the jurors:” Lakm v Senco Pf oducts Inc 987 P24 463 70, 329 01 62

I ham:dess Unzted Staz‘es . Cahforma Mobzle Home Manaaemem‘ Park Co 107 Fod, '.: '
A 1374 1377 (gth Cir. 1997) The nght to Jury “trial mcludes havmg aJUIY deter,:,;me all

‘(1987) “The amount of damages ok ﬁom the beoummg of trlal by Jury was a ‘fact to AR

".[h]s matter wais set” to be- tned by A JUI'_V Jt Appx I 220~223 Factual

' detelmmatlons Iemamed as to damages even though the- Court struck the Defendant‘ ;
"answer and entered default (See Opposmon to Appheamon for Default It Appx II 13 0- '
132) The Court‘s detenmnatlon of damages from the bench, after stnkmg the _]uxy tnal ‘

: .violated Defendant’s ncrht toa Jury tdal seemed by the above c1ted section of thie Nevada '

222-225). Thus thls Court must reverse the DlS’(’IlC‘t Court’s dee151on

-17-
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. THE DISTRICT COURT ERRED WHEN TIT AWARDED
' EXCESSIVE DAMAGES WIHTOUT LEGAL BASIS

. Damages Were awarded n tlns case Wlthout d legal basis, and were excesswe The ;

Due Process: Clause -of the Fourteenth Amendment plohlbrts a State from JmposmU al

* Resources- Corp 509 . S 443, 454 (1993) Nevada Pattern C1V11 Jury Instmctlon No

Nev. JI 10 13 explams that damages are determmed to- ‘make & Plamtlff Whole and]

compensate for loss and prov1des as follows

The heir’s loss of probable support compamonshlp, somety comfort and e

.l consortunn To determznmg thdt loss, you may ‘consider the financial support, it

‘_ g,rossly excesswe” pumshment on-.a tortfeasor TXO: Production Co7 D. V. Allzance e

any, which-the heir would have recerved frorh the deceased except for his death, -

and the right to receive support, 1f any, Wh.lCh the hen has lost by reason of h1s

| . death

[The nght of one person to recelve snpport ﬁ:om another is npt destroyed by )

the fact that the fonner does not need the support, nor by the fact that the latter has S i k.
. notprovlded 1t] AR o . o

"Vou tnay also con51der

Thv age of ﬂlu deceased and of the henr L

The health of the deceased and of: the heir; - ; L
The respective hfe expectancies of the. deceased and of the hC]I _
“Whether the deceased was kindly, affectignate or othem'lse S

M:esverl

heir; . :

The earning capac1ty of the deceased

7. Hishabits of industry. and-thrift; and - B ~

- Any other facts shown by the ev1dence mdlcatmg What beneﬁts the helr :
might Ieasonably have been enpeeted to recelve JIom the deceased had .
;hehved e T : ‘

' Wlth respect to hfe expectanmes you Wﬂl only be concemed W1th the
shorter of the two, that of the heir +whose damages you are evaluatlno or that
of the decedent, as one can.derive a beneﬁt ﬁom the life of another only S0
long as both are ahve -

A ealculation of _damages should onl.y 'he uph-eid if there is competent gvidence to|

1

The dlsposmon of the deceased to contrlbute ﬁnancmlly to support the. S '

. . . ’ ' N
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custain it Corned v, Wilcor, 898 P24 1379, 1386 (Utah 1995) citing Rees v

| Fitermountain Health Care, Inc., 808 P.24 1069, 1072 (Utah 1991); Penrod v. Carter, 37

P.2d 199 200 (Utah 1987) In thls matter, there was 10 showmg that Plamfrff‘s suffered

any econorrnc loss from the death of their son. Only the-estate damaces related o faneral
EXperises Were shown constltunng cornpensable damage (See Order After Hearmg, Tl
Appx. H, 222-225) ' o '

“ON CLUSION

‘I}ns cataclysnnc traJn wreck of 2 Gase Was occasmned by the blatant malpracnce -
: of Appe]lant Eallini’s frrst lawyer compounded by Adarn 8 attorney s rnrsconduct Whrch -
caused the entry of partral summary Judgrnent the strﬂqng of Appe]lant‘s answer and the|

-Appellant should havc preveuled The Drstrrct Court comrrntmd reversrble error When it _". 3
denled Falhm’s Moﬁon for Reconslderatlon Vacated fhe _]ury tnal and awarded e‘xcessrve . : 1
1 damacresto Adams JRRE .' T 1 L ' .
.- NOW Appellant faces a, huge ($7 i mﬂlron) damages award Tfns court shou]d.'_. |
reverse the DlS‘[IlCt Court’s decrslon and remand the case drrectmv the 1ower Court to |

' “~.reconsrder its. earher orders and allow Appellant her defense ) :'~ .

CERTIFICATE OF COMPLIANCE

I hereby certrfy that 1 have read “this appellate brref and to the best of my. S

: jlmowledce mformanon, and behef itis not fnvolous or mterposed for any mproper .

.' T-Appellate Procedure mclndrng the requurernent of NRA P. 28(e) WhlGh requrres that.‘-_'
.‘every assertron in the bnefs regardrnc matters.m the record be suppor‘ced by a refer ence o]
| the page of the transcrlpt or appendax Where ‘the matter rehed on is to be found I

| understand that T may be subJect to sanctrons in the event That the accompanymo briefis

7111

1111

-19- °

-entry of derault But for the attorney nnsconduct and allowance by the Drstrrct Court

'-purpose I further certlfy fhat ﬂns brref comphes Wlth all apphcable Nevada Rules off - -
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“I-not in"cdnfo;mi’fsf with the.réqujr'emeﬁts of'the Nex}ada Rules of Appeliate Procedure. '

" AFFIRMATION
Pursuant to NRS 239B. 030

' The u11ders1gned doss hereby affirm ﬂJat the- precedmcr docm:uent does :not contaln the o

soc:1al secunty number of any person o

| Dated this Zj day of May, 7011

" Renb, Nevada 89501 *
- (775) 3232700

Q'IeffKump,Esq
" Bar Number 5694 - R
- MARVEL &KUMP LTD. R
217 ldaho Street” . h
“Elko, Nevada 80801
o (773) 777—1704
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CERTIFICATE OF SERVICE

‘ I hereby cemfy that I am an employee of JOHN- OI—ILSON and that on ﬂ:us date 1l

' personally served 2 true copy of the foregomg APPELLANT S OPENING BRIEF, by the

Tohn P: Aldrich, B X Via U, Mail -

Aldrich Law Firm, Ttd. - . - , 7 ViaOvernight Mail . »
1601 8. RambowBlvd Ste. 160 . - Via Hand Delivery - T g
'Las,Vecyas NV 89146 . .- . ViaFacsimile : . : C IR
; : S ViaECF" - . Cee ] ‘
 DATED#s L ayof Mag 2011 T i

. R_.OBeﬁM-Ma?Y' Q N
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Case No.: CV 24539

Dept. No.: 2P

IN THE FIFTH JUDICIAL DISTRICT COURT
IN AND FORNYE COUNTY, STATE OF NEVADA

EEEEEX]

Estate of MICHAEL DAVID ADAMS,’
by and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

' Plaintiff,
VS.. cos

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Dcfenglants .

;o

SUSAN FALLINI’S REPLY MEMORANDUM IN SUPPORT OF HER RULE 66(!))
MOTION TO SET ASIDE JUDGMENT AND OPPOSITION TO PLAINTIFF’S
COUNTERMOTION TO STRIKE '

Dcfendanf Susan Fallini respectfully submits this memorandum in reply to.Plaintiff’s

NN
[\ I

23

opposition -and in further support af her Rule 60(b) Motion to Set As;i'de Judgment (the “Rule|. '
60(b) Motion™). ‘

’ INTRODUCTiON
Ratﬁer than respond to the néarly thirty factual allegatiéns set forth by Ms Fallini in her
motion for relief, Plaintiff éimply regu:gitatcé the procedural history of the case and 'cites a few
cases that lend no support tb_Plaiptiff’s opposition or motion to strike. Indeed, beyond conclusory

huffs of redundancy, claims of stalling, and allegations of improper v;onduct, Plaintiff’s counsel
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fails to respohd in any substantive manmner. This failure equates to an admission.and, at the very

least, strongly indicates that the factual allegations are meritorious and should not be ignored by

this Court. True to form, Plaintiff relies on procedural gamesmanship. What is more, Plaintiff has
no leg to stand on. As set forth below, Plaintiff's procedural arguments utterly fail. Plaintiff’s
countermotion to strike must be discarded instantly. Further, Plaintiff’s finality and issue|

preclusién arguments, which are two sides of the same coin, both. fold upon the barest scrutiny.

ARGUMENT

L THE COUNTERMOTION TO STRII»(E’.MUST FAIL BECAUSE IT IS SIMPLY |

“BAD PRACTICE” TO FILE SUCH A MOTION.

Courts i)romptly discard any countermotion to strike that argues the merits of the original
motion, finding it both improper and confusing. Buehler v. Buehler, 151 P. 44, 45 (Nev. 1915).
The filing of su;h a mqtion to sirike is bad practice. Lan_zb v. Lamb, 38 P.2d 659, 659 (Nev. 1934).
The Nevada Supreme Court said as much: “Let us first say thaf the ﬁling of the counter mdtit_)n,
going as it does to the merit's of appellant’s motion, is bad practice.” ereans‘ Hornsilver Mining
Co. v. Le Ch&mp D’Or ‘French Gold Mining Co., 208 P. 887, 888 (Nev. 1929). Accordingly, no
court has entertained this perplexing motion f)ractice. Opposing cc;unsé]. clearly should not have

filed a countermotion to strike, especially because “[t]he grounds fof the Motion to Strike arid the

21

. 22

23
24

25

26
27
28

Opposition are essentially the same. .. .” (P1.’s Opp’n to Def.’s Mot. Relief from J. 5). In addition

to being a bad practice consistently rejected by courts in this jurisdiction, the fact that Plaintiff has
failed, and refused, to respond to any of Ms. Fallini’s factual allegationsQ—allegations whi.ch
clearly call into question the ruling in this case and Plaintiff’s conduct—makes Plaintiff’s motion
to strike even more sﬁspect and frivolous. As such, this Court should promptly dismiss the
countermotion. Sirl."lply, the motion to strike must be sﬁ'ir;k_en. Lomb, 38 P.2d at 659.

iy
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IL FRAUD ON THE COURT’S GRIEVOUS NATURE MANDATES THAT “THERE
IS NO TIME LIMITATION” TO SET ASIDE SUCH A JUDGMENT.

Contrary to Plaintiff’s blanket statements and conclusions, Ms. Fallini’s motion to set

aside for fraud on the court has no time limitation. This rule of law is old, established centuries

ago: “Fraud upon the court has been recognized for centuries as a basis for setting aside a ﬁna?
Judgment, sometimes even years afier it was entered.” NC-DSH, Inc. v. Garner, 218 P.3d 853,
8$8 (Nev. 2009) (emphasis added). Simpiy. put, “there is no time limitation.” Id at 862 quoting
Price v. Dunn, 787 P.2d 785, 787 (Nev. ]_990). |

Plaintiff’s obfuscating attempt to ré-cast Ms. Fallini’s motion as 60(b)(3) must be ignored.
Ms. Fallini cités to NRCP _6Q(b)(3) pfecisely one time in her sﬁpporting memo. (Def’s Mem.
Supp; Mot. Relief from J. 7). This citation, 'unambiguous]y marked ¢f., highlights that fraud on
the court differs from NRCP §O(b)(3). Plaintiff’s misunderstanding on this point and failure to
state the fllll NRCP SO(b) rule is perplexihg and ﬁis]eading. The omitted portion of NRCP 60(b)
(cited 'inllprqperly b}} opposing .counse‘l by omitting ellipsis) reads:

.. .. A motion under this subdivision (b) does not affect the finality of a judgment
or suspend its operation. This rule does not limit the power of a court 1o entertain
an independent action to relieve a party from a judgment, order, or proceeding, or
to set aside a judgment for fraud upon the court. Writs of coram nobis, coram
vobis, audita querela, and bills of review and bills in the nature of a bill of review,’
are abolished, and the procédure for obtaining any relief from a judgment shall be
by motion as prescribed in these Tules or by an independent action.

--60(b)(3) has- a-6-month-time-limitation.-On: the-other-hand,-to -set-aside-a-judgment-for———

fraud upon the court, “there is no time limitation.” NC-DSH, Inc., 218 P.3d at 862.
The clock does not need to magically reset: Plaintiff, hoping to find procedural protection,
misstates the law. Again, the clock may run for years without foreclosing the ability of Ms.

Fallini to file or this court to hear her motion and grant relief if it sees fit. -

Conversely, i0 successfully argue excusable neglect, Ms. Fallini needs a reset. But, as

y

Plaintiff recently argued ex parte after remand that a new debtor’s exain was warranted following
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a new entry of judgment, Ms. Fallini simply follows suit. The Court did enter a new judgment.
Further, Plaintiff points to absolutely no authority to foreclose this argument, and counsel for Ms.
Fallini has uncovered no case law indicating thaf this argument is incorrect ‘or not allowed.

Furthermore, the entry of judgment on remand does reset the 60(b) clock. 60(b) expressly states

that the movant has 6 months to file following service of “written notice of entry of judgment or

.order. . . ” This reasonable interpretation of the statute withstands Plaintiff’s weak attack that fails

to cite any klegal authority directly or indirectly réﬁrting it.

Finally, Plaintiff’s silence and failure to substantively ehgage speaks volumes. Ms. Fallini
alleged sufficient material facts to show both fraud upon the court and excusable neglect.
Plaiﬁtiﬂ’s counsel fails to deny the timing of his knowledge and his calculated scheme to mislead
this tribunal. Among other things, Plaintiff does not challenge the fact that Plaintiff's counsel (a)
failed to disclose or pr'oduce discovery materials relating to the accident, (b) fabricated an
industry pracﬁqé in his reéuest for admi'ssions, and (c) p@osely misiead the Court by k'now.ingly
making false statements of fact and law to the Court. Pvlain;Liffs failure to respond.-or clien§ these
material facté is- tantamduﬂt to an admission. Plaintiff attempts to overcome a meritorious
argum.ent solely with procedural jabs that fall- short. Because these proce&ural punches 'ﬁnd

nothing but empty air, and facing no substantive counter-argument or even straightforward factual

- deni‘al‘;Ms. Fallini’s motion requesting teliefmusibe granted: T mmmmmm o mm T mme s

III.  ISSUE PRECLUSION, A PRINCIPAL TO PROTECT FINALITY, CANNOT
APPLY BECAUSE PRIOR PROCEEDINGS REGARDING OPPOSING
COUNSEL’S FRAUD UPON THE COURT ARE NONEXISTENT.

Plaintiff’s finality argument crumbles by simply readmg NRCP 60(b), whlch
unequivocally states that finality does not hinder relief: “On motion and upon such terms as are

just, the court may relieve a party or a party’s legal representative from a final judgmeni...”

1113
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meritorious procedural argument and simply no substantive retort of any kind.

’

NRCP 60(b) (emphasis added).! Obvio.l;.ls_ly, finality always preqedés a motion for relief. Tt
therefofe cannot bar application of NRCP 60(b). Such an argument eviscerates any applicatioﬂ of
the rule. Finally, Plaintiff’s policy arguments have already been considered and féund wanting by
the legislature that enacted NRCP 60(b). Simply, finality is a condition necessarily precéding
every motion or independent action for relief from judgment; it cz;ﬁnot_be a bar. .

Likewise, Plaintif's issue preclusion argument quickly implodes. The identical|
requirement of issue precluéion mandates a prior procécding. Alcantara v Wal-Mart Stores, Inc.,
321 P.3d 912, 916 (Nev. 2013{). Plaintiff irreparably stumbles on this commonsense and simplest
requisite. This cu_rrent'.proceedi.ng is the only poss:ible proceeding, having ..I;rivity of parties, with
any issues af all necessarily and actually litigated. Giveri that Plaintiff’s finality argument must
fail and a prz'of proceeding wholly absent, Plaintiff’s entire section HIB. and 1II.C. disintegrat;a.

This barest of sémﬁny overwhelms pages of argument. Plaintiff’s counsel advances absolutely no

What is more, Plaintiff’s conclusory and unsupported analysis is swe'pt away .by Plaintiff's
own (and only) cited authority. Nevada courts require that the exact issue at hand ‘be decided|
previously ina prior proceeding: “For issue preclusion to attach, the issue decided in the prior

p;oceeding must be identical to the issue presented in the current proceeding.” Alcantara, 321

“P:3d at 916: Plaintiff, ' without éxplanation”or example, states that the issue of fraud upon the court| =

has been decided. This baffling assertion.flops. True, the procedural path of this case has been
upﬁeld by the Supremé Court in this case (not'prio_r). The allcgaﬁons of opposing counsel’s fraud
on the court, however, have not been claimed, litigated, or reviewed at any point in a prior|
proceeding, this case, or any related proceeding. This simple fact alone puts an end to Plaintiff’s

issue preclusion argument.

! Additionally, “[a] motion under this subdivision (b) does not affect the finality of a judgment or
suspend its operation.” Nev. R. Civ. P. 60(b). The rule therefore contemplates finality twice,
indicating both times that it is not a bar to the filing of a motion.

-5-
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And although marginally related, the procedural path of this case is nor af issue. The

undenied materjal facts that opposing counsel (1) knew the accident was on open range, (2)

advanced a fake industry sta-ndard to show negligence, (3)’ purposefully and calculatingly mislead
this tribunal (4) failed to correct or unwind his scheme at multiple necessary and 6pportune
instances, and (5).manipulated and withheld evidence to further this schémc are at issue. Clearly,
this issue—that Plaintiffs counsel utterly ignored and violated his duty of candor and committed
fraud upon the court such that the very temple of justice has béen déﬁled—haé not been decided
in prior litigation. |

Although Ms. Fallini asserted fraud on the court against Judge Lane, that issue (1) was|
never actuallgi litigated as it was rightfully dismissed on judicial immﬁnity grounds and (2) is
completely distinct fjrom opposing counsel committing fraud upon the court. As a hypothetical
example, if Tommy brings a negligence actioﬁ against Sam and that action is dismissed and- then
Tommy brings ;3. negligg:nce action for the same injury against Bill, the two claims are distinct.
Likewise, Ms. Fallini's argument that opposing'counsel committed fraud upon the couft is distinct
and novel compared to any -oﬂ1¢r clgim or arguinenf filed in this or any other related proéeeding.

The acti;)ns of opposing counsel, which weré “calculated to mislead the tribunal,” Sierra

Glass & Miimr v. Viking Indus., Inc., 808 P.2d 512, 516 (Nev. 1991), used a proper procedural

" pathin a déspicable and improper way. The abusé of the discovery process and procedural rules) -

to force a known false fact onto the tribunal subverts the legitimacy of the judgﬁment and the very
court system itself. Not surprisingly, opposing counsel trumpets this procedural path and its '
unassailability to mask his dereliction.of duty. This ploy, howev_er, must faﬂ as it is unsupported
by reason and law. Simply, the issue of opposing counsel’s fraud upon the court has neither been
claimed, argued, litigated, nor reviewed.

Again, the first element of issue preclusion fails, which makes discussion of the remaining
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elements contrived. The seéond element requires that the initial ruling be “on the merits and have
become final.” _Id. Issue préclusion cann;)t apply if there “u'/as no [prior] litigatibn of the actual
merits.” Five Star Capital Corp. v. Ruby, 194 -P.3'd 709 (Nev..2008). The actual mérits at issue
center on the impropriety of counsel’s behavior and newly discovered information of a scheme to

mislead and abuse the machinery of justice. Concerning that matter, no merits have been litigated,

a prior ruling is nonexistent. Thus, the second element sinks.

Finally, to be actually and neces§adly litigated, the matter musf be properly raised and
submitted for determination. Alcantara, 321 P.3d at 918. In Alcantara, Wal-Mart successfully
litigated a wxoﬁgful death claim in which a jury found Wal-Mart not liable. Id. at 914. Necessary
to that judgment, the jury détermihed-Wal-Mart not negligent. Jd. Therefore, the court reasoned ,
that because Wal-Mart’s negligence was necessary to determine liability in the prior case, issue

preclusion denied re-litigating Wal-Mart’s negligence in a subsequent proceeding. Id. at 918.

Here, contrary to Wal-Mart, opposing counsel has neither a previously litigated case nor the

- specific and 'necess'a‘ry finding regarding opposing counsel’s calculated misleading of or scheme

to force fraudulent facts on the Court. “Whether the issue was necessarily litigated turns on
whether the common issue was necessary to the judgment in the earlier suit.” Id. (quotations

omitted) (emphasis in original). Now, 'rings the death knell again. In what earlier suit has

opposmg ‘counsel’s alleged fraud upon the court been necessarily litigated? No earher suit exists}.

’that has actual and necessary litigation related to opposing counsel’s fraud on the court.

CONCLUSION

The law in Nevada is clear: relief from judgment for fraud upon the court has no filing '
time limitation. Further, Plaintiff’s finality and issue 'preclusion arguments fail entirely. Given
that these procedural arguments wilt under minimal analysis and Plaintiff’s counsel failed to deny

o combal the motion substantively, this Court would be within its discretion to grant Ms.

1116




(- - IR N ~ N V. B - A S R N

A e el
Y <

14
15
16

17
18

19
20
=
22

- 24

25
26
27
28

social security number of any person.

Fallini’s motion without a hearing. In any event, however, Ms. Fallini’s motion must at least
obtain a hearing. And given that Ms.. Fallini has requested and properly noticed a héaring, this
document is not fugitive. As Plaintiff’s arguments utterly fail, to deny a hearing would be an

abuse of discretion and would result in a manifest injustice.

AFFIRMATION
Pursuant to NRS.239B.030

The undersigned does hereby affirm that the preceding document does net.contain the

Dated this 13th day of June, 2013..

Reno, Nevada 89501
Telephone: (775) 323-2700
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 John P. Aldrich, Esq.

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certvifybthat Iam an emplc;srée of JOHN OHLSON, and
that on tilis date, T served a true and correct copy of the foregoing SUSAN FALLINI’S REPLY
MEMORANDUM IN  SUPPORT OF HER RULE 60(b) MOTION. TO SET ASIDE
JUDGMENT AND OPPOSITION TO PLAINTIFF’S COUNTERMOTION TO STRIKE

by the method indicated and addressed to the following:

X ViaU.S. Mail
. Aldrich Law Firm, Ltd. ____ Via Overnight Mail
1601 S. Rainbow Blvd., Suite 160 ____ Via Hand Delivery
‘Las Vegas, NV 89146 _____ ViaFacsimile -
___ ViaECF

Dated this 16th day of June, 2014.

Robert M. May U
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Nevada State Bar No. 6877 .

ALDRICHLAW FIRM, LTD. N ,
1601 S. Rainbow Blvd., Suite 160 : O Jui 26 A 52 .
Las Vegas, Nevada §9146 ' ' :

(702) 853-5490 ' . , AMY DOWERS
Attorneys for Plaintiff ' Gy
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THE FIFTH JUDICIAL DISTRICT xC@UR'IT Y

» THE STATE OF NEVADA .
COUNTY OF NYE

SUSAN FALLINI,-éI:ld JOE FALLINI, - Case No.: CV31449
' Dept. No.: 1 .
Plaintiffs, S

Vs,

'THE HONORABLE ROBERT W. LANE,
TONY ADAMS, JUDITH ADAMS, JOHN P.
ALDRICH, ESQ., HAROLD KUEHN, ESQ.;

-DOES Ithlough V jointly and severally,

Defendants.

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that an Order was entered regardmc the Order Grantmc Defendants‘
Tony Adams, Tudith Adams, and John P. Aldrich, Esqg.’s Motion to D15_m1ss and Order Denying
Defendants Tony Adams, Judith Adams, and John P. Aldrich, Esq.’s Motion. for Sanctions Pursuant to _
NRCP 11 on June 23,2014, a copy of which is attached hereto; '
DATED this 2.5%day of June, 2014. |
| - . ALDRICH LAW FIRM, LTD.
Job@'P. Aldrich, Esq. -
Negvada Bar No.: 6877 _
1601°S. Rainbow Blvd., Suite 160
ZLas Vegas, Nevada 89146
-(702) 853-5490

Attorney for Defendants Tony Adams, Judith
Adams and John P. Aldrich, Esq.
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ohn P, Aldnich, BEsq. - ) ) ; A
Nevada State Bar No. 6877 : ZEHI 23 P 3 28 .
ALDRICH IEAWBFI‘I%MS LTIl)GO ‘ B - -
1601 S. Rainbow Blvd., Suite S

|Las Vegas, Nevada 89146 o o P\ELL\{ S‘vazAr\

(702) 853-5490 Q*T Y CLER K.

and’ Tony andJudzthAdams o L YR PUTY

. "THE FIFTH JUDICIAL DISTRICT COURT
- THE STATE OF NEVADA
"COUNTY OF NYE

‘SUSAN FALLINI and JOE FALLINI - { Case No.: CV31449 _ |
. .+ | Dept.No.: 1
Plamnffs, ' o _

'V.
THE HONORABLE ROBERT W,
JOHN P. ALDRICH, ESQ HAROLD -~

KUEHN, ESQ. DOESIthmughV Jolntly and
;'scvcrally, a

‘ 'Deféhdaﬁté.

: ORDER Si&AETING DEFENDANTS TONY ADAMS, JUDITH ADA'MS,'AND JOHN P.

|| AT DRICH, ESO.’S MOTION TO DISMISS AND ORDER DENYING DEFENDANTS TONY
DRICH, ESQ.’S MOTION‘FOE SANCT IOﬂ §

ADAMS. JUDITH ADAMS, AND J
PURSUANT TO NRCP11

| the Honorable Miriam Shearing, and John P. Aldrich, Esq., of Aldrich Law Firm, Ltd;, appearmg on

behalf of himself and Defendants Tony Adams and Judith Ada_rné, John Ohlson, Esq., and Jeffrey Kump,

therefore:

. Pagelof 3

’I‘HESE MATTERS having come on for heanng on Monday, June 6 2011, 0n Dcfendants Tony

Adams, Judith Adams, and John P. Aldnch Esq.’s Mo’uon to Dismiss and Motion for Sanctmns before"

Esq., appeafing on behalf of Plaintiffs, Susan Fallini and Joe Fallini, the court having reviewed all }}

ﬁlcadings and paperé'on file _hefein, arguments heard from Plaintiffs’ counsel; and good cause appearing

} f/-*"‘m_:,
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12 [Las Vegas, Nevadal89146 .
" - 13 |dttorney for Défendarits John P. Aldnch

1 IT 18 HEREBY ORDERED that Defendants Tony Adams Judith Adams and John P. Aldnch '
\ Esq s Mouon to DlS[IllSS is GRANTED and his case shall be dlsrmssed as agamst all Defendants

IT IS FURTHER ORDERED that Defendants Tony Adams, JudxthAdarns, and J ohn P. Aldnch
Esq s Motwn for Sanctmns is DENIED L

-

DISTRICT COURT JUDGE .~

Submitted by:

SO
AJ.DRICH LAW FIRM, LTD.

1601 S. Rainbow Bivd., Suiite” 160 o
(702) 853-5490 .
; Tarzy Adams and Judrth Adams

A1 75 Hlll Street, Smte 730 i
18 AReno, NV 89501

, Attorneys for Plaintiffs

16 Susan Fallini and Joe Fallzm
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on the Sday of September, 2013, 1 mmled acopy of the ORDER

‘ QRANTINQ DEEEN ANTS TONY ADAMS JUDITH ADAMS. AND JOHN P ALDRICH

ESQ. ’S MOTION T 0 DISMISS AND ORDER DENYING DEFENDANTS TONY. ADAMS
JUDITH ADAMS, AND JOHN P ALDR]CH ESQ.’S MOTION F‘OR SANCTIONS PURSUANT.

» TO NRCPll ina se:aled envelope, to the followmg and that pnstagc was fully paid thereon

' Jefﬁ'f;y'Kump,‘ Esq..* :

Marvel & Kump
217 Idaho Street
Elko Nevada 89801 -

John Dblson, Esq
275 Hill Street, Suite 230

- Reno, NV 89501

lstate of Nevada Attorney General’s Ofﬁce

Sokcitor General

‘I Appellate Division

100 North Carson Street
Carson City, Nevada 89701 - -
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THE FI FTH JUDI Cl AL DI STRI CT COURT

STATE OF NEVADA, COUNTY OF NYE

Estate of M CHAEL DAVI D ADAMNS,

by and through his nother JUDI TH
ADANS, individually and on

behal f of the estate,

Case No.
Plaintiff, Cv24539

VS. Dept. No. 2P

SUSAN FALLI NI, DCES |I-X and RCE
CORPORATI ONS | - X, inclusive,

Def endant s.

HEARI NG
JULY 28 2014

Reported by: Teri R Ward, CCR NO. 839
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For the Plaintiff:

JOHN P. ALDRICH, ESQ
Aldrich Law Firm Ltd.

1601 Sout h Rai nbow Boul evard
Suite 160

Las Vegas, Nevada 89146

For the Defendants:

DAVI D R HAGUE, ESQ
Fabi an & C endenin, P.C
215 South State Street
Suite 1200

Salt Lake GCty, UT 84111

For the Defendants:

JOHN OHLSON, ESQ
275 H Il Street
Reno, Nevada 89501
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THE COURT: Adans versus Fallini, 24539.

MR. OHLSON: Good norni ng, Your Honor.

THE COURT: Good norning. Let's give
people a little bit of tinme to shuffle in and out
and then we'll make a record. What page is Fallin
on? Page 7.

kay, counsel. Everybody's cane on in
and sat down now, and you were about to state for
the record your nane, and we were going to get
started. So go ahead, please.

MR. OHLSON:. Yes, Your Honor. [If | nmay,
John OChl son and David Hague for Ms. Fallini, who's
present. W're ready to proceed. M. Hague is a
partner in the law firm of Fabian & C endenin, also,
adjunct -- or I don't know if he's adjunct, but he's
a --

MR. HAGUE: That's right.

MR. OHLSON:. -- |aw professor and --

THE COURT: Good. And M. Aldrich.

Very good.

MR. ALDRICH  John Aldrich, yes, for the
Plaintiff.

THE COURT: Al right. Case No. 24539,
Adans versus Fallini. |It's the tinme and place set

for a notion for relief fromjudgnent and al so any

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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other information that we're going to get out on the
notion to quash the subpoena duces tecum for the
busi ness records. | --

MR. OHLSON:. M. Hague is going to argue
t he notion, Your Honor.

THE COURT: Very good. Counsel, |'ve
read the briefs, but this is your chance to nake a
record, so go ahead.

MR. HAGUE: Thank you, Your Honor.
Thanks for letting us cone here today, and we have
quite a few supporters for Ms. Fallini. They' ve
traveled all over the place.

This is an inportant hearing. |It's an
i nportant hearing for ny client. 1've traveled from
Texas. My other partner's traveled from Salt Lake.
W view this as a very inportant notion, and we're
grateful the Court has allowed us to present it
t oday.

THE COURT: Ckay.

MR HAGUE: Your Honor, as you can see,
there are several supporters here because they al so
have a stake in the outcone of this case. |It's not
just Ms. Fallini, who's here.

You know, |'ve thought about this case

for the past couple of years over and over again,

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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and |'ve never had a case where |'ve stayed up at
ni ght scratching ny head and feeling so perpl exed
and frustrated about what's happened here. | never
had a case where the Defendant was 100 percent

i nnocent as a matter of |aw and then sonehow | oses
over a $1,000,000. 1've never had that.

Your Honor's practiced |law, and you've
probably dealt with simlar situations where you
represent a plaintiff or you represent a defendant.
You' ve got sone gray areas and your case | ooks
really good at first, but then it just starts to get
uglier and uglier. That's the one thing that's
never happened here because |'ve | ooked at this and
|"ve said Ms. Fallini is truly a victim

And |'ve discussed this case with
col l eagues. |'ve discussed it with sone of the
prof essors where | teach law. |'ve discussed it
wi th ny col |l eagues, other attorneys, and we keep
scratching our head as to how this could have
happened. And | think the answer, Your Honor, that
| truly believe 100 percent is that this Court was
deceived by Plaintiff's attorney who is also an
of ficer of the court.

He bl atantly ignored and violated his

duty of candor and commtted fraud upon the Court in

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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obt ai ni ng an over $1, 000, 000 judgnent agai nst
Ms. Fallini.

Your Honor, for the judicial process to
function, especially at the state |evel, the Court
has to rely on Counsel's honesty and integrity.
|' ve wat ched Your Honor conduct several hearings
here today, |lots of people presenting very silly
t hings, the hearing we just heard. But your job,
when you sit up there as a lawer, is to trust ne
that what | tell you, that what | present before you
is truthful, that it's honest, and that | have a
basis under the |aw for doing so. | owe you a duty
of loyalty as a | awer.

And as | awyers, we have these rul es that
tell us when we file docunments with the court that
we nust certify that what we are putting on paper is
warranted by existing |aw and that the all egations
have evidentiary support. W have other rules that
tell us we can assert only an issue when there is a
clear basis in law and that doing so is not
frivol ous.

Your Honor, these rules were not
followed in the case. And it's not the Court's
fault because the Court relied on fraudul ent

representations. The Court didits job. It trusted

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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the lawers in this case. And as a result, ny
client's |ife has been ruined by an over $1, 000, 000
j udgnent when she did absol utely nothing wong and
there's absolutely no | aw to support the judgnent.

Fortunately, the Court is in a position
today to rectify that, to hear sonething that it
hasn't heard, to hear sonething under Rule 60 that
it hasn't heard in neither this case nor in any
prior proceeding. | know the Court's aware of the
facts, and | appreciate the Court reading the brief,
but I would like to put sonme into the record, if |
may.

THE COURT: Thank you, sir.

MR. HAGUE: Your Honor, you know t hat
this case began on March 1st, 2007, when Plaintiff
served a conplaint on Ms. Fallini suing her for the
death of her son after he got behind the wheel drunk
and struck one of her cows on H ghway SR-375. |
know this Court is also aware that Ms. Fallini is
not an attorney. She's over 60 years of age. She's
a rancher who has devoted her life to her famly and
her famly's ranch. She does things the good old
fashi on way, the way we wi sh everyone conducted
t hensel ves.

She's trustworthy, she's dependent, and

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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her integrity neans everything to her. But again,
she's not an expert on the law. So what does she
do? Wat anyone el se here woul d have done here
today. They would have hired a | awer to represent
themand to represent their interests.

So she retained Harold Kuehn and
essentially put her livelihood in his hands. He did
one thing right inthis entire case. He filed an
answer on Ms. Fallini's behal f, and he asserted an
affirmati ve defense under the Open Range Law t hat
was contained directly in the brief.

It listed the open range defense under
Nevada Revised Statute 568. 360, which expressly
provi des that those who own donestic aninmals do not
have a duty to keep those aninmals of f hi ghways
| ocated on open range and are not |iable for any
damage or injury resulting froma collision between
a notor vehicle and an ani mal on open range; in
ot her words, a conplete defense for Ms. Fallini as a
matter of |aw

The answer was filed, but after that,
Ms. Fallini's attorney junped ship. He conpletely
abandoned her in her weakest nonent. But before he
did that, he lied to her. He said Ms. Fallini, the

case is over, we've got this open range defense,

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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there's no law to support it, you' re done. But that
didn't happen, Your Honor.

Unbeknownst to Ms. Fallini, the case was
not over. Instead, what followed was a pattern of
over zeal ousness and deceit on the part of opposing
counsel .

VWile Ms. Fallini's attorney was lost in
space, litigation continued by way of fraudul ent
di scovery requests and notion practiced by opposing
counsel. Al of this was done wthout Ms. Fallini's
know edge.

Your Honor, we have attached to our
notion an accident report as Exhibit A that | don't
know if the Court has seen up until now. There are
sone relevant facts in there. That the vehicle was
speeding at alnost 80 mles per hour, that the
deceased was at fault, and that the deceased was
driving under the influence of alcohol. These are
somewhat relevant, Your Honor. But the nost
critical fact that's contained in that accident
report and that is undi sputed and whi ch has never
been di sputed by Plaintiff's counsel is that the
collision occurred on open range approxinmately seven
m | es past an open range warni ng sign.

Since early 2007, Your Honor,

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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Plaintiff's counsel has had possession of this
report and of this open range know edge. It is
listed in Plaintiff's Iist of docunments to be
produced at trial. W never sawit. W obtained it
this year on our own accord.

Thi s open range defense was al so, of
course, listed in Ms. Fallini's answer as an
affirmati ve defense, which opposing counsel saw and
signed off on the case conference report filed on
Cct ober 23rd, 2007. Now, Ms. Fallini's answer, |
under st and, Your Honor, is not necessarily
conclusive, but Plaintiff's adm ssions are
concl usi ve.

Per haps, another thing that this Court
hasn't reviewed, and we didn't get until recently,
was a menorial web page created by Plaintiff, which
expressly provided that the accident occurred on
open range. | quote, "MKke died on the famous ET
hi ghway. This is open range county and the cows
have the right of way." It goes so far as to cite
articles and other statutes trying to fight agai nst
t he open range so that when this nmay happen again,
soneone el se m ght have a prayer out there in

bringing a | awsuit.

Qpposi ng counsel never produced this web

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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page either as part of the mandatory initial

di scl osure process or throughout any discovery.
This website contains several determnative
adm ssi ons.

Furthernore, Your Honor, according to
three affidavits filed in support of this notion,
the area of Hi ghway State 375 is and has been for
many years open range, and anyone naking a
responsi bl e and reasonable inquiry as to whether or
not that stretch of highway is open range would find
that it is. There are 14 signs between where
M. Adans drove his car to where he hit the cow that
state it i s open range.

So despite all this, Your Honor, despite
t he unequi vocal statenents in the accident report,
whi ch again to date have never been chal |l enged, as
well as his client's own adm ssions to the contrary
and wi thout any evidentiary support or existing | aw
on his side, opposing counsel sent a request to
Ms. Fallini's attorney that included a request for
Ms. Fallini to actually admit or perhaps |lie that
t he accident did not occur on open range as set
forth in the Open Range statute.

Even nore problematic is that this

request canme after Ms. Fallini's counsel repeatedly

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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negl ected to attend hearings and respond to
pl eadi ngs. No one ever informed Ms. Fallini of this
request. In conflict with ethical rules, procedural
rul es, and equitable principles, opposing counsel
absol utely sought adm ssions of known fal se facts;
facts which have been false fromday one, facts
whi ch have zero evidentiary support, facts which
this Court has know edge are sinply untrue.

And as the Court knows, Ms. Fallini, she
didn't answer the request for adm ssion. She
t hought she was being represented by a conpetent
| awyer who had her best interest in mnd, but he
didn't, and opposing counsel knew this. No one ever
informed Ms. Fallini that her counsel was not
responding to any of the notions and ot her papers.

And despite all of this, and despite
Ms. Fallini's 100 percent statutory defense as a
matter of law, Plaintiff's counsel then had the
court enter partial sunmary judgnment upon false
facts, which it inposed liability on Ms. Fallini for
t he accident, the accident that everyone knew
occurred on open range.

Ms. Fallini was deened to have admitted
that it did not occur on open range under the

statute. It was not until three years after

Depo International, LLC
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M. Kuehn told Ms. Fallini the case was over and
that she had prevailed that she | earned the true
status of her case, that she had been had. That she
had been worked over by the systemthat was desi gned
to protect her constitutional rights. In the
neantime, Plaintiff sought default judgnent based
upon the order granting summary judgnment which the
Court granted.

| don't know if the Court's aware of
this or not, but M. Kuehn has since been suspended
frompracticing law. But the tragedy here, Your
Honor, is that he also lied to his mal practice
i nsurance carrier. So when Ms. Fallini had a 100
percent cause of action against himfor mal practice
went to sue him we found out that he had lied on
all of his coverage, and so coverage was deni ed.
This is Ms. Fallini's only renedy. This is
Ms. Fallini's last prayer to fight an over
$1, 000, 000 j udgnment when she di d not hi ng wrong.

Your Honor, in addition to the
fraudul ent request for adm ssion regarding the open
range, Plaintiff's counsel fabricated in industry's
practice in the request for adm ssion that cattle in
the area where the accident occurred are marked with

reflective and | um nescent tags. Again, M. Fallini

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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didn't answer, and these absurd fal se requests were
deenmed admtted and used to support the notion for
sunmary j udgnent.

W filed three affidavits that are al so
attached to the notion of three experienced cattle
ranchers who have been around this area for several
years. Al of them have stated that this practice
of attaching reflectors to cows is unheard of and a
reasonabl e inquiry would indicate that marking cows
with | um nescent tags is absolutely not conmmon
practice.

Your Honor, before | go into my argunent
stating the rules, it's inportant to note that in
response to the notion filed, opposing counsel does
absolutely nothing to rebut any of these factual
allegations. In fact, he doesn't even respond; he
sinply ignores them | suppose we should just deem
t hese facts adm tted.

Your Honor, Rule 60(b) of the Nevada
Rul es of G vil Procedure expressly provides that the
court may set aside a judgnent for fraud upon the
court. Your Honor, the Suprenme Court has nade it
very clear that there are no tine limts on bringing
this type of notion, and that nakes perfect sense.

No worthwhile interest is served in protecting such

Depo International, LLC
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a judgnent. A case of fraud upon the court calls
into question the very legitimcy of the judgnent
t hat was obt ai ned.

Your Honor, courts have held that sinple
di shonesty of an attorney who is an officer of the
court is so damaging on courts and litigants that it
is considered fraud upon the court. And courts have
consistently held that an officer of the court
perpetrates the fraud on the court, one, through an
act that is calculated to mslead the court or, two,
by failing to correct a m srepresentation or retract
fal se evidence submtted to the court. Qpposing
counsel is guilty of both.

We have cited several cases fromthe
Nevada Supreme Court in support of our argunment. In
NC- DSH versus Garner, which is at 218 P.3d 853, a
Nevada Suprene Court 2009 case, the Nevada Suprene
Court found fraud upon the court when an attorney
acted dishonestly. The attorney made a fraudul ent
m srepresentation to the court by passing off a
forged settl enent agreenent as genuine. This was
sufficient to find fraud.

The court said that fraud can occur when
a party is kept away fromthe court by such conduct

as prevents a real trial upon the issues invol ved.
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In another simlar case, the Nevada
Suprene Court found fraud upon the court when an
attorney m sknow ngly represented testinony. That's
the Sierra 3 ass versus Vi king case, 808 P.2d F12.
That's a 1991 Nevada Suprene Court case.

In Sierra, the attorney sinply read a
deposition into the record and omtted a portion to
further his client's position. The court reasoned
that this behavior was not hing other than fraud upon
the court, despite counsel's fram ng the behavior as
cl ever | awyering and proficient advocacy. The court
held that any act which is calculated to m slead the
tribunal in violation of Nevada Rul e of Professional
Conduct 3.3 is fraud on the court.

Now, Rule 3.3, Your Honor, is quite

sinple. It states, quote, "A |lawer shall not

know ngly nmake a fal se statenent of fact or law to a

tribunal or fail to correct a fal se statenent of
material fact of |aw previously nade to the tri bunal
by the lawer, know ngly advancing fal se facts to
the tribunal even if doing so through the guise of

t he di scovery process is clearly fraud on the court
and violates Rule 3.3." But using the court
processes to acconplish this is even nore depl orable

because it attenpts to force the court to be a party
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to the fraud.

Plaintiff's counsel advanced fal sehoods
that, one, the use of |um nescent tags on cattle is
comon practice to fal sely prove negligence, and,
two, that the accident did not occur in open range
to avoid Ms. Fallini's absolute defense. He
confused the concepts of effective advocacy and
fraud.

More to the point, Your Honor, seeking
adm ssion of known false facts and then using those
false facts to support a notion filed with the court
is absolutely fraud upon the court.

The Ninth Grcuit has held that Rule
36(a) serves two inportant goals, true seeking in
litigation and efficiency in dispensing justice.

But they al so have said that it should not be used
to harass the other side or in the hope that a
party's adversary will sinply concede essenti al

el enent s.

Recently, the Ninth Grcuit faced an
issue with adm ssions. This is in MCollough v.
Johnson, 637 F.3d 939. This is a 2011 Ninth Grcuit
case. It held that a plaintiff service of false
request for adm ssions violated the Fair Debt

Coll ection Practices Act as a matter of | aw.
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| quote fromtheir opinion. "JRL'Ss
request for adm ssion asked MCol |l ough to adm t
facts that were not true." That he had no defense,
that every statenent in the conplaint was true, and
that he had actually made a paynent. JRL had
information in its possession that denonstrated the
unt rut hf ul ness of the request of adm ssions.

Accordingly, the court held that the
service of these requests for adm ssion containing
false information constituted unfair,
unconsci onabl e, or fal se deceptive or m sl eading
means to collect a debt.

Now, Your Honor, the 11th G rcuit has
decided a case involving simlar issues, and the
11th Crcuit case is Perez versus Mam -Dade. It's
297 F.3d 1255. It's a 2002 case, but it's also been
cited with approval by the NNnth Grcuit in Conlon
VUS, 474 F.3d 616.

This case is interesting. M. Perez was
a police officer, and he got out of his car to chase
sonme ot her suspects. Another police car cane around
t he corner and thought he was one of the bad guys
and allegedly ran himover and crippled him So
M. Perez sued the county. He also sued the police

of ficer.
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H s request for adm ssions had no
evidentiary support and were sinple regurgitations
of what was set forth in the initial conplaint. One
of the things he asked, Your Honor, in that case was
for the county to admt that it had a practice of
usi ng unnecessary deadly force, but there was no
factual proof at any tine in the case that that was
even a legitimte request.

Furthernore, the county had al ready
denied this exact request for admi ssion in the
conplaint. The county failed to respond to the
requests. They were deened admtted. Perez asked
the court to strike the answers which contained al
of the affirmati ve defenses able to w thstand
summary judgnent. The court did.

Perez then filed for sunmary judgnent
and prevail ed because of the deened adm ssions. So
the county filed a notion to withdraw the request
for adm ssions and filed a notion for
reconsi deration. Both were denied by the district
court. It was overturned by the 11th court where it
anal yzed it under an abusive discretion standard.

| quote, "We conclude with the comment
on Rule 36 and Perez's use of requests for

adm ssions in this case. Essentially, Rule 36 is a
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ti mesaver designed to expedite the trial and to
relieve the parties of the cost-approving facts that
wi Il not be disputed at trial. That is, when a
party uses the rule to establish uncontested facts
and to narrow the issues for trial, then the rule
functions properly. Wen a party |like Perez,
however, uses the rule to harass the other side or,
as in this case, with the wild-eyed hope that the
other side wll fail to answer and therefore admt
essential elenents that the party has al ready denied
inits answer, the rule's tinmesaving function
creases. The rule instead beconmes a weapon,
dragging out litigation and wasting val uabl e
resources. This is especially true here where the
def endants had denied Perez's core allegations in
t he answers and again at a schedul i ng conference.
Perez's continued service of the sanme request for
adm ssions in the face of these denials was an abuse
of Rule 36."

Your Honor, our case is no different.
It is nore egregious. Opposing counsel, despite his
know edge, the Court's know edge, and his client's
know edge to the contrary, advanced fal se facts
using the discovery process in a cal cul ated attenpt

to mslead the Court and with the wi |l d-eyed hope
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that Ms. Fallini, particularly her non-responsive
attorney, would fail to answer and therefore admt
the inapplicability of an essential defense that

Ms. Fallini had already set forth in her answer and
at the scheduling conference. (Qpposing counsel used
the rule as a weapon, not a tinesaving function. He
abused the Rules of Cvil Procedure.

He was in possession of the accident
report as early as 2007. It unequivocally provided
that the accident occurred on open range. He was in
possession of Ms. Fallini's answer which contained
the affirmati ve defense. He had know edge of his
client's website which contained the admssion. In
fact, he didn't even object, Your Honor, when this
Court took judicial notice of the fact that the
whol e acci dent occurred on open range. And despite
all of this, Ms. Fallini was deenmed to have admtted
t hat the accident did not occur on open range.

Again, this request for her to admt
this cane after Ms. Fallini's counsel had junped
shi p. When no one responded, opposing counsel used
these false admtted facts in a pleading filed with
the court. QOpposing counsel abused di scovery
process in a cal cul ated maneuver to force fraudul ent

facts on this Court. He has subverted the integrity
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of the Court calling into question the very
l egitimacy of the judgnent.

Your Honor, this is not clever |awering
or proficient advocacy. It is nothing other than
fraud on the Court. That is not the purpose of the
Rul es of G vil Procedure. The rules were designed
to -- the rules were not designed to nmanufacture
claims and facts and then use those artificial
clains to blindside opposing parties and deceive the
Court.

The Sierra G ass court put it plainly.
"An act which is calculated to mslead the tribunal
is not clever |lawering and proficient advocacy. It
is nothing other than fraud on the court.™

Your Honor, | have found no cases where
a court took judicial notice of an essential fact in
direct contradiction of a deened adm tted fact that
then formed the basis for prevailing on sumrary
judgrment. | find this troubling because this
clearly highlights the inability of the court to
performin the usual manner its inpartial task. As
Your Honor knows, to obtain sunmary judgnent, one
nmust show that no material facts are in dispute and
that they're entitled to judgnent as a nmatter of

| aw.
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The Court essentially took notice that
two plus two equals four, but then agreed with
Plaintiff that two plus two equals five as a natter
of law. That is not how the system shoul d work.
Just like the open range issue, the Court knows,
Plaintiff knows, opposing counsel knows and we know
that two plus two is four. Nothing should be able
to change this. Requests for adm ssions are not
weapons designed to strip away the truth. Qpposing
counsel forced the Court to pronounce a clear lie
t hat the accident was not in open range when it
entered the notion for summary judgnent and the
order that he prepared.

In further support of opposing counsel's
fraud upon the Court, Plaintiff's counsel willfully
i gnored his obligations under Rule 11. By signing
the conplaint that he filed on behalf of Plaintiff
as well as the notion for summary judgnent that was
filed, opposing counsel certified that to the best
of his know edge, information and belief forned
after reasonable inquiry the allegations and ot her
factual contentions had evidentiary support or were
likely to have evidentiary support after a
reasonabl e opportunity for further investigation or

di scovery.
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Your Honor, where is the evidentiary
support? There is none. |In fact, the only evidence
is evidence that goes directly against Plaintiff's
fal se contentions. He was in possession of the
acci dent report which stated it had occurred on open
range. That was a conplete defense to Ms. -- to
Plaintiff's conplaint. The Plaintiff's website
admtted it was on open range, again providing her
with a conpl ete defense.

Finally, as indicated in the attached
affidavits to our notion, a sinple call to the
applicable regulatory agency or just a drive through
the area where the accident occurred woul d have
provi ded Counsel with the sinple truth that the
acci dent was on open range and that there was a 100
percent statutory defense.

He not only failed to performa
reasonable inquiry before filing the conpl aint and
the notion for sunmary judgnent, he ignored his
client's own adm ssions and ot her evidence that nade
the suit and the notion for summary judgnment 100
percent frivol ous.

This is also a violation of Rule 3.1 of
the Rul es of Professional Conduct, which provides

that a | awyer shall not assert an issue unless there
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is a basis in law and fact for doing so that is not
frivolous. Again, Your Honor, the accident report,
the website, the fanmobusness of the ET H ghway where
t he accident occurred, and a sinple inquiry to the
applicable agency all clearly indicate that the
acci dent happened on open range.

Further, Plaintiff's counsel advanced
| um nescent taggi ng as comon practice, which is
anot her fal sehood relied upon by the Court to find
Ms. Fallini liable. There can be no doubt that
Plaintiff's counsel knew that these assertions were
fal se.

Plaintiff's counsel was obligated to
accept known facts pursuant to Professional Conduct
and G vil Procedure Rules while advocati ng
zeal ously, but he, instead, sidestepped those
obligations as an officer of the court and forced
fraudul ent facts on the Court by seeking an
adm ssion that the allegations were true even though
t hey were absolutely fal se.

Now, even assum ng, Your Honor, for the
sake of argunent, that these facts were not known
fromthe outset, which is sinply not true, an
attorney who fails to correct a m srepresentation or

retract fal se evidence at any tine during the case
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commits fraud upon the court. In Sierra dass, the
court reasoned that perhaps the nost egregious
action that opposing counsel took was their failure
to correct the m sstatenent once it was brought to
their attention.

I n our case, Your Honor, opposing
counsel failed on nultiple occasions to correct the
m srepresentations of material fact. He asserted
that M chael was legally driving, despite hol ding
evidence to the contrary, that the deceased was at
fault, that he was speeding, and that he was drunk.
All of this was in the undi sputed accident report
and death report, but it was never brought to the

Court's attention. No corrections were nade.

Hol di ng the contradicting accident report and having

no evidence to support his assertions, opposing
counsel thought it clever |awering and proficient
advocacy to mslead this tribunal concerning
material facts that woul d ot herw se, provide

Ms. Fallini a perfect defense. He manufactured
fal se evidence using the discovery process, and he
took affirmative steps to forward this fraud by
counseling his clients to deactivate the nenori al
website for her son and then produce requests for

adm ssions for ny client to admt that it never
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happened on open range. He even failed to retract
his statenents after the Court took judicial notice
that this occurred on open range.

Your Honor, ny client, who is now in her
60s, and who has | abored her entire life to support
her famly and provide themw th security shoul d not
be puni shed because of opposing counsel's |ies and
her attorney's ineptness. She did nothing wong.
It's not fair, it's not what the judicial systemis
about, and it is sinply not right to deprive
Ms. Fallini of due process. It needs to be
corrected. There is no doubt that fraud was
comm tted upon the Court, and Rule 60 allows the
Court to renediate this fraud by setting aside the
judgnment and it shoul d.

Your Honor, the second part of the
argunent that |'ve set forth in the brief deals with
Rul e 60(b) (1), which this Court is very famliar
with, likely. It's where there's m stake,

i nadvertent surprise or excusable neglect. That one
has a six-nmonth time peri od.

Fraud upon the Court can be | ooked at
three, four, five years after it occurred because as
the Suprene Court has held, we do not |like to ever

entertain the idea that fraud has been commtted
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upon the court and so we allow judges to revisit
that at any tine.

The 60(b) (1) argunent, Your Honor, is
separate from fraud upon the court. That one has a
six-nonth tine period. W believe we're also within
our right to bring that notion under 60(b)(1) as
wel | for inadvertent surprise and excusabl e negl ect.
The reason is, is because there's a new judgnent.
The ol d judgnent is void. The Suprene Court

remanded, you entered a new order still making

Ms. Fallini liable for over a $1, 000,000, but it's a

new order. W have filed a notion wi thin our
six-nonth tinme frane.

The Suprenme Court of Nevada has
establ i shed gui del i nes where the courts can anal yze
a claimunder 60(b)(1). It sinply needs to anal yze
whet her the novenent pronptly applied to renove the
judgnment, lack the intent to delay the proceedings,
denonstrate a good faith, and | ack know edge of
procedural requirenents. M. Fallini neets these
el enent s.

Your Honor, if there was ever a case
wher e excusabl e negl ect was present it is this one.
All Ms. Fallini is asking for is to have her day in

court. She objected pronptly. There's no evidence
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to suggest that Ms. Fallini filed any notions to
unnecessarily delay or prolong the matter. The
record contains no indicia of bad faith on
Ms. Fallini's part. And, as the Court knows and as
| ' ve exhausted, she has several neritorious
defenses, in fact, conplete 100 percent defenses as
a matter of |aw

So the only remaining issue is was there
excusabl e negl ect, inadvertence, or surprise?
Clearly, there was. W cited a couple cases in our
brief, Your Honor, and it's astoundi ng how many
cases are |less severe than Ms. Fallini's, yet the
defaul ts have been set aside w thout any question by
t he court.

W cited Stachel v. Waver, 655 P.2d
518. In that case, the attorney failed to respond
to interrogatories and ot her discovery requests. He
left his client high and dry. Plaintiff got a
default judgnent. The Suprene Court set it aside
and said, "Wiere a client is unknow ngly deprived of
effective representation by counsel's failure to
serve process to appear at the pretrial conference,
to communicate with the court, client and ot her
counsel and the action is dism ssed by reason of the

attorney's m srepresentation, the client will not be
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charged with responsibility for the m sconduct of
nom nal counsel of record.™

So what nmekes this case any different?
Wiy are we going to charge Ms. Fallini with the
responsibility of the m sconduct of her inept
counsel who is suspended from practicing | aw and who
has no mal practice insurance?

We also cited a case called Passarelli
which is instructive. |In that case, the attorney
was the victimof substance abuse and allowed his
practice to disintegrate. The court had to decide
whet her the conduct of defendant's counsel shoul d be
inputed to defendant. The court said no, it would
be i nproper.

| quote fromthe Suprene Court of
Nevada, "Counsel's failure to nmeet his professional
obl i gations constitutes excusabl e negl ect.

Def endant was effectually and unknow ngly deprived
of legal representation.”™ So the court determ ned
it would be unfair to inpute such conduct to

def endant and thereby deprive himof a full trial on
the nmerits.

So | ask again, howis Ms. Fallini's
case any different? Wy would the court in

Passarelli say that it would be unfair to inpute the
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attorney's conduct to defendant, but it would be
fair to do soto Ms. Fallini in this case,
especially when a trial on the nerits would
absol utely change the outcone of the case?

M. Kuehn's conduct was outrageous. He
was a liar, he abandoned his client conpletely, and
he has no mal practice insurance. Wy are we going
to punish Ms. Fallini? She didn't know he was
I nconpetent and shirking his duties as a | awer.
She didn't know he woul d | eave her high and dry.
She trusted him She trusted the system

If he sinply answered the request for
adm ssion with a deny, we wouldn't even be here
today. The case woul d have been over, ruled in
favor of Ms. Fallini. That's why we have Rul e 60.

In short, Your Honor, the undeni ed,
undi sputed material facts clearly show that opposing
counsel knew the accident was on open range,
advanced the fake industry standard to show
negl i gence, purposefully and calculatingly m sl ed
this tribunal, failed to correct or unwind his
schene at nultiple and necessary and opportune
i nstances, nani pul ated and wi t hhel d evidence to
further his schene, and did all this when

Ms. Fallini had zero representation and no know edge
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what soever of the status of her case and opposi ng
counsel's deceptive strategy to obtain Plaintiff's
j udgnent .

The Court nust set aside the judgnent,
and it has clear grounds to do so under Rule 60(b)
because opposing counsel commtted fraud upon the
Court. And it has clear grounds to do so for the
excusabl e negl ect provision of Rule 60.

Your Honor, let's not punish a
67-year-old woman for the m stake of her attorney or

for the fraud commtted on the Court by opposing

counsel. If this Court can tell nme one thing that
Ms. Fallini did wong in this case, | would love to
hear it. |If anyone can tell ne one thing that

Ms. Fallini has done wong in this case, 1'd love to

hear it. \Wat |aw did she break? What did she do
wr ong?

| could testify under oath, Your Honor,
that | have spoken with over 50 | awers, judges and
practitioners about this case.

THE COURT: You can't think of one thing
she did wong?

MR. HAGUE: There's not one thing she
di d wrong.

THE COURT: She relied on M. Kuehn.
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MR HAGUE: She relied on M. Kuehn.
That's right. She did. And fortunately, the
Suprene Court has said that we're not going to
i npute that type of shoddy | awyer (indiscernible).

THE COURT: | didn't nean to get you off
your thi ng.

MR. HAGUE: No.

THE COURT: It just stood out at ne.

MR. HAGUE: The case, Your Honor, i1s
shocking. And I'mnot saying it's the Court's fault
at all. | think what's happened in this case is
what |'ve seen happen all over jurisdictions in
state courts where you rely on what goes before you
and you stanp things. And | understand you read
them but this was a conpl ex case, attorneys were
not showi ng up for court, and you relied on opposing
counsel's representations, but they were fal se.

Ms. Fallini had a 100 percent defense.
| couldn't sue the court, | couldn't sue the judge
and then say, admt that you don't have judici al
imunity. You always have judicial immunity. She
al ways had that defense. It needs to be rectified
t oday, Your Honor.

Do you have any questions for ne?

THE COURT: | mght have after
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M. Aldrich speaks.

MR. HAGUE: Ckay. Thank you.

THE COURT: Thank you.

MR. ALDRICH  Good norning, Your Honor.

THE COURT: Good norning.

MR. ALDRICH: That is difficult to
listen to. To stand there and listen to ny
integrity be questioned |ike that over and over
agai n by soneone who does not know ne is very
difficult. 1 will say that | do appreciate the fact
that M. GChlson didn't come in here and say all that
gar bage about ne.

| don't even know where to start, but
you know, | think that it's interesting to ne, you
go to court and you have these sayings that cone up.
And one of the sayings is when the facts are on your
side, argue the facts. Wen the |law s on your side,
argue the | aw

Vel |, apparently, when the facts and the
| aw aren't on your side, what you do is you attack
opposi ng counsel, and, oh, by the way, let's attack
t he judge, too, and say he doesn't know what he's
doing or he's biased or whatever el se we can do.

And then let's see if naybe it's an el ection year,

we can bring in a whole bunch of friends to try and
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exert alittle pressure.

But | wll say |I'mglad that
Ms. Fallini's decided to appear now and cont est
sonet hi ng so maybe we can get this thing going
forward. But | want to touch on a few things here
and clarify the record a little bit. | know
M. Hague is new to the case or sonmewhat new to the
case.

Now, the police report that they
attached, | don't know for sure where that cane
from It's different than the one | had, ny
recollection. Not sure it matters. Actually, |
know it doesn't matter because the evidentiary part
of this case happened four years ago, and the Court
remenbers that. You were here, | was here,

M. Ohlson was here.

We had a default judgnent hearing. M
clients canme and testified. And the Court, even
t hough default judgnment had been entered but the
anount hadn't yet, the Court let M. Chlson
cross-examne nmy clients. | recall that very
clearly as well.

But let's back up for a second because
what's happened in this case is that we handled it

exactly how we were supposed to handle it fromthe
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very start. | did not push this case through really
fast, like you mght try. Sonetines | have clients
cone in and go, oh, nmaybe they won't answer, we'll
hurry and push through a default judgnent.

Unfortunately, | didn't anticipate quite
so much that was not in the pleading and | didn't
bring the entire record, but the Court is well
aware. | sent requests for adm ssion |like you're
supposed to do, by the way, for efficiency and to
clarify what the issues were going to be. Months
and nmonths later -- | apologize, |I don't know
exactly, but nmy recollection is nine nonths |ater |
brought a notion for partial sunmary judgnent.

At that tinme, that notion for partial
j udgnment was based on those requests for adm ssion
because it took care of the liability issues in the
case. That was not opposed by M. Kuehn. And by
the way, you're right. That is m stake nunber one
that Ms. Fallini made. That's the first one.

The second one, interestingly enough,
one of the Fallinis has gotten the press interested
in this, and there was an article that contained
sone portion related to this case in the Las Vegas
Revi ew Journal recently. In that article, ny

recollection is it said that the Fallinis have been

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com Page 36

1158



Transcription - 8/13/2014
Estate of Michael David Adams, et al. vs. Susan Fallini, et al.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

i nvolved in 31 cases, and that they've won 30 of
t hose cases except this one here.

Now, Counsel cones in today and tries to
nmake Ms. Fallini seemlike the victim non-savvy,
doesn't know what's goi ng on, no idea what was goi ng
on. |If you're in 31 cases, you're smart enough to
ask that question, when you're |awer says this case
is over, great, send ne the pleading that says it's
over. So there's another mstake right there.

Ckay? And, by the way, if he sent her a pl eading
that said it was over, that's not ny doing, but |'ve
never seen that.

Now, | guess | got off into the facts
because there was so nuch here, and | got a little
irritated what was bei ng said about ne.

THE COURT: Do you need a recess to
gat her your thoughts today?

MR. ALDRICH Ch, no. |'m good.

THE COURT: Al right.

MR ALDRICH I'mon a roll now This
really should be stricken. That's where we shoul d
start. This should be stricken, and they shoul d not
be able to just continue to bring notions in with
all this stuff. But let's just take a second.

| attached it to nmy pleading, but, you know, this
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i ssue was raised in the notion for reconsideration
on the default judgnent four years ago that | was
committing fraud on the Court and nade
m srepresentations to the Court. That was deni ed.
Then it went up on appeal. That was
addressed in the appellate brief, which | also
attached. It starts on page 12 about how | nade al
t hese all eged m srepresentations to the Court.
That's addressed.
The Suprene Court has | ooked at this
i ssue and said, sorry, you lose. | did not nake
m srepresentations to the Court. The Court was well
aware of everything that happened in this case.
And the Court wll recall, after summary judgnment
was granted, just the partial summary judgnment, |

was trying to get nore infornmation through

di scovery. | brought notions to conpel after
notions to conpel. M. Kuehn canme to sonme of those
hearings, the Court will recall.

In fact, | est anyone think that Your
Honor was not giving proper -- what's the right
tern? Well, wasn't being fair, | drove back out
here several tinmes because the Court gave M. Kuehn
additional tine to provide the docunents he was

supposed to provide.
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| noved for sanctions. | drove back out
here. M. Kuehn showed up in sone, sorry, |'Il get
you the information. Your Honor, gave him 30 nore
days but did inpose a sanction if he didn't do it in
30 days. Wasn't done in 30 days.

| brought another notion for sanctions.
| got that granted because it either wasn't opposed
or the information wasn't provided. This went on
and on and on.

| did not push this through in a hurry
trying to pull the wool over anybody's eyes. That
isn't what happened. Mdtion for summary judgnent
was granted. It was not opposed.

So we get the adm ssions, those count,
and those facts are admtted. By the way, we went
t hrough that. Suprene Court brief, we won. They
said, you've deened those admtted, those are your
facts, which brings ne back to in the notion for
partial summary judgnent, | didn't nmake any
representations to the Court about those facts.
Those are the Defendant's facts. GCkay? | didn't
conme in here and say, Your Honor, this is where it
happened. It was or wasn't open range.
| presented to Your Honor requests for adm ssion

that were deened admtted by Plaintiff. Those
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aren't ny facts. And Your Honor was well aware of
that, and | was conpletely aboveboard the entire
time on that.

So anyway, so this has already been in
front of the Suprene Court. This really should be
stricken, and the Court really shouldn't even
consider it. But if the Court wants to consider it,
we'll just keep goi ng.

Now, interesting that, you know, the
conversation is oh, M. -- sorry -- Hague, is
per pl exed and confused about this case sonehow.
Well, |'m perpl exed and confused, too, and we just
keep com ng back on the sanme stuff, and |'m patient,
|"ve handled it here, and I've handled it there.

And, you know, yes, we have tried to
execute, and we're trying to chase that noney down,
and we're finding out all kinds of fun stuff about
where the noney's going. And that's just going to

lead to nore litigation. That's not really for here

today. But again, we're back to saying, oh, she's a

victim not savvy. She's absolutely savvy. She's
dunpi ng cash left and right, but that's for another
day.

Let's see. Some comments here about he

said he was scratching his head. | can provide
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what ever part of the record M. Hague needs to not
have to scratch his head anynore on this case
because it's all very clear. | was very careful
about how | approached it. Your Honor was very
careful about how you approached it.

And by the way, here we go again,
Suprene Court already said, yep, what you did was
right. Yes. They reduced the anount on the
judgnent. OCkay. \Whatever. | lived with that.
Ckay?

In fact, M. Onhlson and I had sone
di spute, the Court nay recall, about the anmpunt of
t hat judgnent, the nodified judgnent, anended
j udgnent, whatever we want to call it. And
ultimately, we just said whatever, we'll quit
fighting about it, and we accepted the anmount that
they put in that judgnent.

Let's see. | will say this. Listening
to how deceitful I was and all those allegations, |
woul d i nvite anybody to contact any opposing counsel
on any case |'ve ever been involved in and ask if |
have ever been deceitful in any way in any case.

Al right. A couple other things. [|I'm
not sure. There was an assertion about this

menorial web page and how | advised ny client to
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take it down or sonething. | actually know not hing
about the web page. | may have seen it before.
|'"ve not told ny client to do anything with the web
page. It all is what it is. This is all red
herring.

You can't cone in after judgnent's been
entered, after an appeal has al ready been done and
affirmed and cone in and present new evidence. You
just can't do it. Were's the finality, which is
back to why really it should just be stricken in the
first place.

|"'msorry. Let ne just check ny notes.
| want to try and cover --

THE COURT: You know what ?

MR. ALDRICH. -- what needs to be
cover ed.

THE COURT: You don't want ne to, but
|"mgoing to |l et you get your thoughts in order
because | have to go to the bathroom

MR. ALDRICH  Fair enough.

THE COURT: So we're going to take a
short recess, let you get your thoughts in order,
come back, you can finish up. W'Ill hear fromyou
again, and then I'll let you know.

MR. ALDRICH Geat. Thank you.
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THE COURT: Short recess.

THE MARSHAL: All rise.

(Court recessed at 11:06 a.m until
11:22 a.m)

THE COURT: Al right, Counsel. Let's
go ahead. And, M. Aldrich, we'll ask you to
conti nue your argunent.

MR. ALDRICH | thank you, Your Honor.
| wll try to be brief, as | know the Court's
already heard quite a bit fromne. So let ne just
go back.

So this has already been decided by the
Suprenme Court. That's the nost inportant part. It
went up on appeal and went back.

Now, interestingly enough, while that
was -- appeal was pending, Ms. Fallini sued ne
personal |y and Your Honor in Tonopah, and nade
simlar allegations. The ones against nme were that
| nade all egations that were fal se, m sl eading, have
no evidentiary support in violation of Nevada | aw,
and on and on and on, and that Your Honor accepted
t hose know ng they were false, and on and on and on.

And so | sat at ny desk for a while, did
a notion to dismss, drove on up to Tonopah one day

and got that thing dismssed. It was dism ssed
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agai nst Your Honor as well. And so nowit's been
litigated in front of the Suprene Court. [It's been
litigated in front of a separate court, albeit in
this judicial district, | believe. So it's been
handl ed twi ce.

Now we' re back here tal king about the
sanme stuff again, and it's already been deci ded,
pi ck one, whether it's the Suprene Court or the
other district court. |1'mgood either way because
it's already been deci ded.

Now back to -- well, then -- okay. So
then we got the series of rulings that Ms. Fallini
doesn't like. So then they cane back and noved to
di squalify Your Honor, raising essentially the sane
i ssues that we already litigated up in Tonopah. And
so that was deni ed, and now we're here.

Wth regard to the notion for summary
judgnment, | just want to touch on it way back when.
No facts were in dispute. And when you're entitled
to judgnent as a matter of |aw, you're supposed to
get sunmary judgnent. And on the facts that we had
in the case at the tine, and the fact, by the way,
there was no opposition, the |law says we wi n sumary
judgnent, which is what Your Honor granted and what

we -- the relief we obtained, all aboveboard.
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Now, we | ook at Rule 60(b) which is,
when it cones down to it, ultimtely what we're here
to tal k about today, and the wording of 60(b) --
sorry. M iPad is not cooperating. But Rule 60(b)
allows to set aside for m stake, inadvertence,
surprise or excusable neglect. W've already
litigated, actually, the excusabl e neglect part of
it.

The Court is well aware that there's no
m st ake here. There's no surprise here. kay?
There's no i nadvertence going on here.

The second problemthere is newy
di scovered evi dence which by due diligence coul d not
have been di scovered in tinme to nove for a newtrial
under Rule 59(b). Wat we got today attached to the
pl eading that we're here to talk about today is a
police report which, again, it's got nore
information on it than |I've ever seen before. Not
aut henticated, by the way, but nonetheless, | don't
have a reason to dispute it or not. | don't need to
for today's purposes, but to argue that that could
not have been di scovered at sone point in the past
is ridiculous.

And by the way, renenber, the Court

addressed all these issues four years ago. Ckay.

Depo International, LLC

(702) 386-9322 or (800) 982-3299 info@depointer national.com Page 45

1167



Transcription - 8/13/2014
Estate of Michael David Adams, et al. vs. Susan Fallini, et al.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

That's what the default judgnent was entered.

That's when the evidence shoul d have been present ed.

Well, long before that, but nonetheless. So that
one doesn't apply. Then, fraud. 1've already had
my say on the fraud i ssue, so there's no reason to
set it aside.

Again, there's no -- you can't cone in
after it's been up on appeal and been upheld and
say, okay, now | have sone evidence | want to
present. You just can't do it. And I'm not
required to cone in here and conduct discovery or
prove or disprove or anything el se because |'ve
al ready won, and | won on appeal .

So ny last comrent here is inmagine a
system where when we get a judgnent, whether it's a
default judgnent after a prove-up hearing |like we
had here or, heaven forbid, one of those eight or
nine-nmonth trials. Al right. And then we go
fishing through the record and say, oh, | didn't
like this and | didn't |ike that.

And after it's up on appeal and cones
back we start going -- and goi ng, oh, but the
| awyer, he said sonmething | didn't |like. He
shouldn't have said that. |It's his fault. And we

come back to it and say, you know what, yeah; that
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guy's a bad guy, go try that case again. | know you
al ready won on appeal. | knowit was five years
ago, but do it again. That's absurd. There has to
be finality. And there has to be finality here in
this instance.

So ny request to the Court is that -- ny
real request is that the notion be stricken, to
begin with. But | understand there's been a | ot
raised. And if the Court wants to consider it,
that's fine. Consider it. But you still have to
deny it because there's no basis to set this
j udgnment asi de.

Oh, and the last thing | forgot to
mention. This little six-nonth thing, the judgnent
was entered four years ago. The Suprene Court
nodi fied that the amount is now less than it was.
That is true. But these bases for trying to set it
asi de shoul d have been asserted sonetinme within the
six nonths after it was done four years ago, not
after the Suprene Court had sent it back, upheld it,
and then it was entered fromthere.

THE COURT: Let ne have you address one
-- the main point he made. The nmin point he made
was that you submtted a request for adm ssions that

this is open range -- that this is not open range
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knowi ng that it's open range. And that was the main

argunent he nmade for a while. How do you address

t hat ?

MR. ALDRICH Well, interestingly
enough, |'ve never been out there, and I don't know
that it's open range, ne personally. | did not go
i nvesti gate whether it was open range. | didn't

file the conplaint. M. Ackerman filed the
conplaint. | took over the case after that. | have
not been out there. | wll candidly tell the Court
that. Requests for adm ssion are there to, as he
said, clarify and hel p have efficiency. That is why

| sent it out.

Now, interestingly enough, |I've only
been practicing here 15 years. | do personal injury
litigation, | do a lot of commercial |itigation, and
| do labor -- a lot of l|abor litigation. GCkay? |

get request for adm ssions in many, many cases that
have requests for, you know, admt this fact -- that
isit afact in dispute? And it happens all the
time. Ckay?

But the Court will recall -- and |
didn't bring this briefing because we've al ready
briefed it. But |'ve presented to this Court and up

on appeal the law on Rule 36 and the |aw that says
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-- the rule says if you don't answer in 30 days,
it's deened adm tted.

And the case law that | cited to this
Court and to the Nevada Suprenme Court on that issue
actually says sonething to the effect of they are
deened admtted even if they are ultimately proven
to be false, okay, or it turns out that those facts
are false. That's what they're there for

THE COURT: Let's take it to the next
step, then. | understand that what you're saying is
it's quite common out in the | egal conmunity when
you submt your request for adm ssions to submt
t hi ngs that everybody may know that that's not true
or that the guy's going to respond and say -- so,
for exanple, there's an accident, and you say to the
other guy admt that you weren't drunk and so forth.
And you know he wasn't, but you're just asking
because it's normal to ask for the adm ssions of the
obvious things. This case would be one where you're
saying, well, just admt that it was an open range,
and Kuehn doesn't respond.

Now, |'m not saying you commtted fraud
on the Court when you submtted your standard
adm ssions. Fine. Gkay. You submtted it. Just

admt that it was all your fault and Kuehn doesn't
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respond. You know, oh, | -- he's saying, okay,

wel |, maybe the next step was fraud, which is you
comng into court and saying give ne ny notion for
summary judgnent because it's deened adm tted, Kuehn
didn't respond, Kuehn admitted that it's not open
range. And he's saying but at that point you should
have said, well, Judge, he admtted this, but it
really isn't open -- it is open range.

And so what's your response to that?
He's putting the duty on you to admt sonething that
Kuehn didn't admt.

MR. ALDRICH | have two responses. One
is this issue's already been up to the Suprene Court
and cone back.

THE COURT: | know it has.

MR. ALDRICH Ckay? M second response
is that is not ny representation to the Court. Your
Honor was well aware what the basis for ny notion
for summary judgnent was. It was requests for
adm ssion that were admtted by the Defendant. They
were not ny representations. | represented to the
Court that | --

THE COURT: So you're --

MR. ALDRICH: -- sent them out.

THE COURT: -- saying you didn't have a
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duty to correct Kuehn's error?

MR. ALDRICH No. | don't have a duty
to correct his error and it's -- the adm ssion is
deened admtted. That's what the law says. It is a
fact that is admtted. It's not ny fact. |It's the
Defendant's fact. GCkay? | ask it because | want to
know -- it's like any discovery. | want to know

what the Defendant is going to say about X, Y and Z.
That's why | ask.

And then what happens is they either
admt it or deny it. And on the stuff they deny, |
go do nore work. Right? On the stuff they admt,
because it's there for efficiency, | don't have to
do any nore work.

But howin the world is it ny duty to
come in and say, well, her |awer screwed up? Wat
about ny duty to ny client who has asked ne to
prosecute her case on her behalf? R ght? | have a
duty to zeal ously represent her, which | did, and
|'ve done it exactly how you're supposed to do it.
And the Suprene Court has agreed that | did it
exactly how you' re supposed to do it.

THE COURT: You tal ked about the fact
that it's outside the six-nmonth mark regarding the

excusabl e negl ect argunent. |Is there any estoppel
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for this argunent to be raised and for ne to rule in
their favor and send it up to the Suprenes because
this argunent shoul d have been rai sed or was raised
four years ago, three years ago, two years ago --
could have raised it to the Suprenes, should have
raised it, should have argued it? Mybe they did.
It's all been done. Does that stop this argunent in
any way that they could have argued this fraud a
year ago and didn't?

MR, ALDRICH Well, | nean, | think they
shoul d be estopped fromarguing it because they've
al ready argued it. They've argued it here in front
of Your Honor. They've argued it in front of the
Suprene Court, and they've argued it in Tonopah in
front of sonebody el se.

THE COURT: Are they allowed to keep

arguing it in front of --

MR ALDRICH: No. | don't think --

THE COURT: -- thenf

MR. ALDRICH -- that they are. | think
t hey shoul d be estopped. | nean, there's not a

wai ver argunent there because they' ve al ready nade
t he argunment. Estoppel, | nmean, yeah, | think at
sone point they have to stop. And ultinmately, down

the road, | will bring a notion to address that
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i ssue, that they keep bringing the sane notion

again, if | have to.

But sure, | think that there's an
estoppel argunent there, too. But | wll be candid,
| do not want to go up to another appeal. There's
not a reason to go to another appeal. |It's done.

That's what they're trying to do, | understand.

But this is clear. This notion -- | -- again, it
should really just be stricken but easily just

deni ed because it's been considered by this Court,
by the Nevada Suprene Court, by another court up in
Tonopabh.

THE COURT: Thank you, sir. Anything
el se you want to add?

MR. ALDRICH  Not right now Thank you
for your tine.

THE COURT: Counsel .

MR. HAGUE: Thank you, Your Honor. [1'l|
address sonme of M. Aldrich's points. The first one
he said, which is that I'mgetting up here today and
maki ng attacks on you. | don't think I've done
that. |If | have, | apologize. But | don't think
that | have done anything to attack your judgnment or
anyt hi ng you do.

| think | said that we owe a duty of
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| oyalty to you, and that facts were presented in
front of you that were fraudulent. | never said
that this Court did anything wong, and |'ve nmade no
such attack on the Court. And if | have, |

apol ogi ze for that, and I hope the Court hasn't
interpreted ny argunent today on behalf of ny client
as an attack on you.

THE COURT: | haven't.

MR. HAGUE: Thank you. The second one
is that M. Aldrich referring to all of these people
here today and then sonmehow wants to use that to say
you're up for electionis so irrelevant to this
case. Mst of these people here are not in this
district. They're here because they |ove
Ms. Fallini, and they're here because their
livelihood is affected by this decision.

THE COURT: |I'mnot letting enption
interfere wwth the deci sion.

MR. HAGUE: Thank you.

THE COURT: | don't care about these
people. |I'mjust kidding. But I'mnot --

MR HAGUE: No. | just want --

THE COURT: -- going to let enotion in.

MR. HAGUE: | just want the Court to

know this wasn't sone propaganda that we started six
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nont hs ago to make the Court feel pressure or
anything. They're here because they have
supporters. That happens in every case.

THE COURT: Sure. That's fine.

MR. HAGUE: Your Honor, | amstill
shocked, and | amstill scratching nmy head over this
case because Counsel again has stood up here and has
done nothing to rebut the fact that he sent requests
for admssions to ny client that were lies and then
he used those to support a notion for summary
j udgnent .

You even asked hi m have you been to the
accident site and he said no. Rule 11, Rule 3.1 of
Nevada Rul es of Professional Conduct, and Rule 3.3,
says that you have to do sone reasonable duty to
have sonme evidentiary support and | aw before you
assert anything or file anything. It is astounding
that this case has been filed and that he never went
to the accident site.

Even that, his client admtted it. Even
that, it's in the accident report, and this Court
took judicial notice of the fact. And so the fact
that he says that he didn't even bring this
conpl aint, whatever. He brought the requests for

adm ssion that were fraudul ent. He shoul d have
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corrected his m sstatenent when he knew and he knows
now, that the Court, and the Court knows, that this
occurred on open range, and that is a 100 percent
affirmati ve defense. Al you have to do is say it's
on open range. Done. There's no prove-up, there's
no evidentiary hearing on that, nothing. And the
Court took judicial notice of that.

Wth respect to finality, Your Honor,
that argunent is frivolous at best. Rule 60 says
after a final judgnent the court may set aside a
final judgnent. Rule 60 presupposes finality. So,
of course, there is a final judgnent, and that's why
we brought this notion.

Your Honor, you've talked a little bit
about estoppel. You' ve talked a little bit about
res judicata. Estoppel, res judicata, claim
precl usion, issue preclusion, they all nandate a
prior proceeding with identical parties and
i dentical issues that are actually litigated.

Your Honor, Counsel's fraud on the Court
by the use of request for adm ssions and a Rul e
60(b) notion to set aside that judgnent for fraud
upon the Court has never been litigated. Perhaps
the procedural path of this case has been upheld by

t he Suprene Court, but the allegations that opposing
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counsel commtted fraud upon the Court have not been
clainmed, litigated or reviewed at any point in any
prior proceeding.

Now, the Court has asked today to
Counsel, does that nmatter? Can you send soneone a
request for adm ssion, Doesn't matter what it says?
Doesn't matter if it's a conplete lie. 1'll send
sone stranger request for adm ssion. Hey, admt you
said that Dave Hague has herpes. Ckay? Person
| aughs at it. R ght? Thinks that's silly. They
don't respond. Request for adm ssion, deened
admtted, defamation, | win, case over. That's what
the Court's opening up the door for.

That's why there are people here today,
because they all own cows on open range, which now
neans there's going to be a precedence that any tine
you drive through and hit a cow, as |long as you can
catch sonmebody off guard, even if you're
m srepresenting, even if you're lying, you catch
them off guard, they're going to deemadmtted as
something that is false. That is the problemwth
this case. The Suprene Court did not decide that.
Your Honor has never decided that. W' ve never
brought a Rule 60 notion, and we've never talked

about fraud upon the Court.
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The acci dent report, Your Honor, was
di scovered this year in 2014. The accident report
says -- and it's in our notion and it's attached --
that the acci dent was on open range. M. Aldrich
has that report. It was in his production of
docunents that he was going to submt at trial. It
was never submtted to us.

Your Honor, M. Aldrich wants to have
the Court claimthat actual innocence is not
rel evant. How can innocence not be relevant in this
case? Isn't there a way -- isn't there a way that
we can relieve Ms. Fallini this judgnent, an over
$1, 000, 000 judgment that will crush her famly, that
will crush her livelihood, that will crush her
prof essi on, when there was a | aw desi gned to protect
her ?

THE COURT: How would it crush her

profession? No. Let nme wi thdraw that questi on.

Let me ask you a nore pertinent one. If you're
submtting -- and |'msure you went into great
detail in your brief. | apologize for nmaking you

elucidate it again verbally. But if you're
submtting that Counsel commtted fraud, let's be
specific where the fraud occurred. Was it in the

request for adm ssions?

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com

Page 58

1180



Transcription - 8/13/2014
Estate of Michael David Adams, et al. vs. Susan Fallini, et al.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR HAGUE: The fraud occurred at
several different points.

THE COURT: But let's make it clear for
the record. |If it's --

MR, HAGUE: Yes.

THE COURT: -- appealed up to the
Suprene Court, we want themto | ook at the
particular --

MR. HAGUE: Yes.

THE COURT: -- nmonment he's commtted
fraud on the Court.

MR HAGUE: | believe he commtted fraud
when the conplaint was fil ed because there was no
basis to support it because the open range | aw
That was the first fraud.

The second fraud was the request for
adm ssi ons when he knew that it was on open range
and he asked ny client to admt a fact that was
fal se --

THE COURT: Ckay.

MR. HAGUE: -- that had no evidentiary
support.

THE COURT: And you're purported to
point at evidence to the Suprenes saying here's how

| know that he knew it was open range?
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MR. HAGUE: Absol utely.

THE COURT: All right.

MR. HAGUE: Absol utely.

THE COURT: And that would be --

MR. HAGUE: That woul d be through the
accident report, that would be through her conpl aint
where she set forth the affirmati ve defense -- or
her answer. That would be in the conplaint. That
woul d be in his docunent that he submtted to this
Court and signed where he actually lists all the
docunents, the accident report, and where her
affirmati ve defenses are stated again.

THE COURT: Because in the accident
report it affirmatively stated this is --

MR, HAGUE: Affirmatively stated.

THE COURT: -- open range, and he knew
t hat ?

MR. HAGUE: And he knew that.

THE COURT: Al right.

MR. HAGUE: The other part is when he
filed his notion for sunmary judgnent. He had this
Court enter judgnment on a deened admtted fact that,
agai n, he knew was fraudul ent. That was the other
fraud he commtted upon the Court. He did it again

when the Court said | take judicial notice that this
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occurred on open range. That was the fifth tine he
had to say --

THE COURT: That was at the notion for
reconsi derati on.

MR HAGUE: Correct.

THE COURT: He is saying | have never
commtted fraud because | have never said this was
an open range, never did.

MR. HAGUE: Absolutely has.

THE COURT: Fallini did. Fallini and
Kuehn said it's not open range, not me. It's their
fact, not mne. That was his defense a nonent ago.

MR. HAGUE: That's absurd. That is
absurd for ne to be able to place a lie on a piece
of paper. He wote down admt that this accident
did not occur on open range. He wote that. He put
that in a discovery request, a request that's
governed by Rule 11, a request that's governed by
Nevada Rul es of Professional Conduct 3.1 and 3. 3.
He wote that down. He sat at his conputer and put
t hat down when he knew that it was fal se. She was
silent about it, so it was deened admtted. That is
fraud upon the Court.

The cases we've cited are not as

egregious as this. The cases we have cited, the
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defendant still has sone problens. The defendant
still has to establish sonme defenses. M. Fallini
doesn't have to.

THE COURT: Al right.

MR. HAGUE: Congress already gave that
def ense.

THE COURT: It's in ny brain as | go
through all this stuff. And, yes, | have one. It's
boiling down to that issue. Let ne see how he

responds to that issue. Counsel.

MR. ALDRICH: Again, | guess | should have

brought nore transcripts than what | brought with

me. | wll tell Your Honor that ny recollection of
what Your Honor said -- so let ne back up for a
second.

W had a hearing on a notion for
reconsi deration of prior orders. That notion was
filed somewhere around July 2nd of 2010. GCkay? And
we cane here and we -- Your Honor heard that. And
then | forget if it was the sane day or a week |ater
or sonething we did the prove-up.

Sonmewhere in that hearing or in the
prove-up hearing Your Honor said you were aware
where the incident occurred. | don't believe Your

Honor said you were taking judicial notice of ny

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com

Page 62

1184



Transcription - 8/13/2014
Estate of Michael David Adams, et al. vs. Susan Fallini, et al.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

statenment as to where it was and whether it was open
range or not. Okay?

But again, we go back to -- | nean, |
can see the Court's concerned about it. This is
just absolutely absurd to nme that this is even an
I ssue.

There is no fraud on the Court here.

The Court knew exactly what was going on, exactly
that, yes, | sent requests for adm ssions and they
were not responded to for nonths and nont hs and
nmont hs. Ckay? Then | brought a notion for sumrary
j udgnent .

Here's the other thing the Court's got
to understand. |If | had brought a notion for
summary judgnent with no affidavits attached to it,
no evidence at all attached to it, explained what
happened and said notion for sunmary judgnent, Your
Honor, grant it, and Ms. Fallini had not responded,
by rule I"'mentitled to sunmary judgnment because she
didn't oppose it. Ckay? That's an inportant thing
here because, okay, we're trying to nmake an issue
about this underlying stuff, but she didn't oppose
the summary judgnent either.

Also, with regard to the report, | did

not bring that with me today either. | wll tel
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Your Honor it is ny recollection that when |I read
the report they attached, especially about whether
my client had been drinking, sone of that stuff,
that's nore information than I had in the report
that | produced, and it is also ny recollection that
| did, indeed, produce a report. | don't renenber
much el se beyond that because | haven't | ooked at
it. It hasn't been relevant to anything.

But again, it's not -- this is not fraud
on the Court. Fraud is a representation nmade to the
Court that soneone knows is false with the intent
that that party will rely on it so as to reach sone
result. And | did not make any m srepresentation to
the Court at all. The Defendant nade
representations. Yes, it's through not responding.

THE COURT: Did you have an ethical duty
when she admitted -- and legally that's what she
did -- when she admtted that it was an open range,
did you have any kind of an ethical duty to say,
well, I knowit is, | knowit's open range and |'ve
seen the reports or whatever? D d you?

MR. ALDRICH (I ndiscernible).

THE COURT: Did you know it was open
range?

MR ALDRICH No. | did not knowit was
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or wasn't open range, to ny recollection. [|'m not
-- | nmean, |'ve never been there. ay? But --

THE COURT: If you had known it was open
range, did you have an ethical duty to say, even
t hough she admtted this, Judge, | want you to know
that | know it's open range?

MR. ALDRICH: | don't believe I did. |
don't believe | did.

THE COURT: You don't believe you had
that ethical duty. GCkay.

MR. ALDRICH: Let's look at it inlittle
bit different context. Let's say that |I've -- |
nmean, did | have a duty to call and say, hey, you
didn't file an opposition to the notion for sumary
judgnment? | would say the answer to that is no.

THE COURT: He said a sinple phone cal
could have -- you could have di scovered it was open
range. Did you have a duty to nmake that sinple

phone cal | ?

MR. ALDRICH | sent out a discovery to
find out.

THE COURT: Al right.

MR ALDRICH: And I'mentitled to do
t hat .

THE COURT: Al right. W don't want to
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beat this too nuch into the ground. W've all nade
the argunents, and |"'mnot a fan of redundancy. |Is
there anything el se new that you guys want to add?

MR. HAGUE: No, Your Honor. | would
just ask that the Court follow the | aw and think
about what's transpired in this case and thi nk about
t he adm ssions that opposing counsel has nade today.
They' re astoni shi ng.

" m absolutely -- it blows ny mnd that
he can stand up here today with a cl ear conscience
and say he had no duty to investigate whether this
was on open range when it was in our answer, and
that he still has not gone out there, and that the
accident report is irrelevant to the accident.
That's absurd. It's a violation of Rule 11, it's a
viol ati on of Rul es of Professional Conduct, and a
judgnent shoul d be set aside because it's the nost
egregi ous case of fraud upon the Court | have ever
seen.

THE COURT: Counsel .

MR. ALDRICH And I'll just be very
clear that | stand here in clear conscience, Your
Honor. | have been conpletely honest w th Your
Honor and with everybody involved in this case from

the very beginning, and | will continue to be that
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way.

And just a couple of coments that
M. Hague nmade that | wanted to address. He stated
that all these people are here today because they
will all be subject to what happens in this case,
and | respectfully disagree.

THE COURT: | was going to tell him
t hat, too.

MR, ALDRICH It's very, very sinple.
That is absolutely not the case.

THE COURT: |Is there any precedence --

MR ALDRICH.  Wen --

THE COURT: -- to this decision that
will affect the other ranchers in any way?

MR. ALDRICH: Not even a little bit
because here's -- think about it. Accident happens
i n open range, and sone horribly unethical |awer
like me conmes in and sends out a request for
adm ssion that says admt this was not in open
range. All they got to do is wite back and say
deny. Has no effect at all on any of these people
and so it --

THE COURT: You think it has precedence?

MR. HAGUE: Your Honor, maybe the Court

m sunder st ood what | was sayi ng.
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THE COURT: Al right.

MR HAGUE: It affects themfor two
reasons: One, because they are a tight-knit
community and they want to see Ms. Fallini and her
busi ness succeed; two, it scares them They're not
| awyers. They don't understand the law. It scares
themthat this happened to Ms. Fallini and they hope
that it would not happen to them

THE COURT: Sure.

MR HAGUE: That's all | neant. They're
scared by the fact that soneone could hit their cow
and then one day they could wake up and soneone's
trying to take all their assets saying, sorry, you
got a $2.5 mllion judgnent against you even though
you di d not hi ng wr ong.

THE COURT: Well --

MR. HAGUE: That scares them

THE COURT: -- this is a very sad case
for Ms. Fallini but a very good one for them because
now they're all educated to know that all they have
to do is say, hey, this is open range.

MR. HAGUE: Yeah, assum ng they don't
put their hands -- well, you know what? She did do
that. They filed an answer in affirmative defense.

THE COURT: Al they have to do is nake
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sure their lawer's doing what they're paying their
| awyer to do.

MR. HAGUE: You woul d hope that, right?

THE COURT: |I'd hope that.

MR. HAGUE: Yeah. | would, too.

THE COURT: Al right. Gve ne one
mnute, and |I'll issue ny deci sion.

(Pause in the proceedings)

THE COURT: | don't know what |'m goi ng
to do. | haven't flipped a coin yet. No, |I'mjust
joking. Al right.

Let's wal k through it. You ready? |
got about ten pages of various notes up here, and
we're going to address themall because it's
inportant to Ms. Fallini, and it's inportant to all
t he people in the audi ence so that they know what ny
t hought process is and why I'mdoing the things I'm
doing. And |I'mnot even sure of ny thought process,
yet, either.

It's the same way in crimnal court.
VWhenever |I'mthinking through all the facts and the
argunents, | just kind of stall alittle bit by
wal ki ng through it with everybody to give nme sone
time to think it.

So what |I'mactually doing is |I'm
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thinking to nyself what should | do here, and |I'm
doing it out |oud so you guys can actually foll ow ny
t hought process. |I'mgoing to have to do it out of
order. It's going to be a little disconbobul ated
for all of you because the notes are out of order,
but let's walk through it all.

One of the first things Counsel said was
that all of you are here today because you have a
stake -- | wote it down. That you have a stake in
the outcone of this case. And | wote down the note
to reassure you, again, that there's no precedent to
this case. This case neans absolutely zero to you
guys and to other judges in the case, except for, as
the attorneys said up at the end and said
enotionally you're attached to it. You care about
Ms. Fallini and you care about how this | ooks for
the ranching industry or whatever, that enotionally
you're attached. But as far as |legally goes and
precedent and so forth, there's no precedent to this
case at all.

As a matter of fact, back when we were
doing this case four years ago and so forth, if |
remenber correctly, we never even got into the facts
of the case. | know !l didn't. | never saw any

driving report, | never heard anybody was drunk. |
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don't think I was even sure about where the accident
occurred at. Al | sawin the conplaint was at sone
hi ghway out in rural Nevada, and we never got into
the facts of this case. Never during the four years
it's been litigated have we gotten into the facts of
this case. It's a blank slate to ne.

Everything that's occurred in this case
has occurred procedurally. | filed this docunent,
he didn't file his docunent in tine, we didn't have
di scovery. It's all procedure. And so the reason
|"mstressing all that to you is it has no
precedence. No other court in Nevada will |ook at
this case to decide sone kind of |egal issue. W
never reached that point.

Counsel said that there's been a | ot of
sleep lost in this case and that this young lady is
100 percent innocent by |law, and, yet, she's the
victimof this case. And I've lost a |l ot of sleep
on it also over the years. |It's been frustrating
for me. At sone point in the litigation, sonebody
-- one of the attorneys or a law clerk or sonebody
-- said to nme -- you have to renenber this is after
years of dealing wth Kuehn.

Counsel was attacked personally, that he

commtted fraud on the Court. |[|'ve had that happen
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to me before, too. And what it happens, when

sonebody attacks you, your brain falls apart, you're

just fl abbergasted, and you don't know how to
respond, and that's what he just went through. And
it's frustrating for him |[It's frustrating for ne.

At sone point in the litigation I
| earned this was open range, and open range is a
conpl ete defense to this case. And so now I'm
presiding over what you called an injustice, and it
iIs an injustice. There's got to be a way to renedy
this. ['ve |lost sleep over it also. But you also
have to renmenber | don't think about this case all
the time |1 ke you have for four years, and | don't
think about it a lot Iike you fol ks have.

W have the second busiest jurisdiction
in Nevada with cases per judge. And |I've been the
judge for 14 years, and about 10 years -- Judge
Davis, when | becane judge, was constantly naggi ng
me. Sorry, Judge Davis. He was constantly naggi ng
me that he be allowed to do the north and | do the
south, | do Pahrunp and so forth. And | kept
resisting it. | didn't want to.

But finally, after about two or three
years, | gave in and said, okay, fine, I'll do

Pahrunp, you do the north, which nmeans | ended up
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doi ng about 60 percent of the caseload. And the
reason I'mtelling you that is we have the second
busiest jurisdiction in the state with about 2,700
cases per year, and | was doing 60 percent. So |
was actually doing over 3,000 cases a year.

So in the last 14 years |'ve done about
40, 000 cases, and that includes nurders and child
sexual assaults and all kinds of cases. And so ny
mnd's not on this case all the tinme like it is for
you fol ks. When I'mthinking about the case --
because one of these attorneys bother nme with
appeal s and notions and so forth -- then | | ose
sleep over it, and I wsh there was a way to have a
renmedy al so.

One of the things Counsel said at the
end was, Judge, followthe law. WlIl, that's the
problemall this tinme. |[|'ve been follow ng the |aw
When you guys elected ne at different candi dates
ni ghts, the people said to ne are you going to
follow the law or are you going to be like those
activist judges that just do whatever they want to
do and say it's equity and so forth? And | always
said, no, I"'mjust going to followthe law |ike
Scalia, and I"'mjust going to -- and Thomas. |'m

just going to follow the law, and that's what |'ve
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been doing in this case for four years. And
unfortunately, going down that path of follow ng the
| aw has led us to the point that we're at right now
where Ms. Fallini |oses.

And, you know, then people say to nme in
court, well, I'mgoing to appeal this up. [I'mlike
pl ease do. Please appeal this. If I'mwong, |
want to know it. District court judges have to nake
decisions right on the spot |like |I'm doing today.
You guys have nmade the argunent. | have to nmake the
deci si on.

When you appeal it up to the Suprene
Court, seven great, smart judges then have a year to
| ook over it with their 14 law clerks and their
staff of attorneys and decide if it's the right
decision or not. And if |I'm nmaking the wong
decision, | want to know about it. Appeal it upto
t he Suprenes so they can correct ne.

And this case was appealed up to the
Suprene Court by good attorneys who nmade ful
argunents to the Suprene Court about why Judge Lane
shoul d be reversed, he was wong. And | wasn't
wrong. The Supreme Court didn't reverse ne. They
upheld nme on all the | egal issues.

| feel kind of trapped, too, in having
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to nake these decisions and followthe law. | w sh
| could just decide it in equity. You know what? |
just feel sorry for you, and I'mjust going to set
the law aside and rule in Ms. Fallini's favor
because this shouldn't have happened.

I"'mactually a little bit enbarrassed.
On one of these sheets | wote it down that it's
al ways hard for a human being to have their
weaknesses pointed out to them and |I've had ny
weaknesses pointed out to ne in this case.

| think the main attacks were that we

shoul d have known it was open range, and |I'm

enbarrassed to admt | didn't. | didn't know it was
open range at the beginning. It wasn't until a year
or two into the litigation that somebody -- m ght

have been your notion for reconsideration where you
said take judicial notice it's open range. And |
was |ike oh, sure. That's open range. What's that
nmean? And |I'm |l earning, oh, crud, she shouldn't
have | ost this case.

And | know it's a shane because if you
had had a rancher as a judge, that rancher would
have said what in the heck is this? This is -- |I'm
kicking it out. But | can't do that. Even if | had

known it was open range, | can't kick it out. |
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have to be neutral.

It's not ny job to go up and investigate
and find out if it's open range or not for
Ms. Fallini and help her out because Kuehn's not
doi ng anything. That's not ny job. 1'd be
i nproperly, unethical acting if | did that. 1| have
to go on what the attorneys show ne. Here's ny
notions, here is our adm ssions. Wat do you do,
Judge? Follow the law. And that's what | did.

If you ever have a case about
submarines, | knowthe law on that. And | have to
tell you, I"'mtotally ignorant on the politics of
the open range. You stated earlier in your argunent
that the ranchers are upset because there's,
guess, a novenent to say it shouldn't be open range
and people should be allowed to sue if they hit a
cow and so forth. And I have to be honest, that's
news to ne. | don't follow rancher |aws of open
range and so forth. | guess | will fromnow on, on
the Internet, and what's going on. And | take it
that's an ongoi ng novenent that's going on right now
to --

MR HAGUE: Well, it's -- well, | wasn't
necessarily, Your Honor, speaking to the novenent.

| was, of course, speaking to the fact that there's
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a huge concern that there is a set open range | aw by
Congress and that it isn't protecting Ms. Fallini
anynore because a request for adm ssion was
submtted that was fal se.

THE COURT: Ckay. So there isn't sone

novenent to overturn that |aw and nake open range go

away ?

MR HAGUE: [|'mnot aware of a
novenment --

THE COURT: Ckay.

MR HAGUE: -- but | -- |like you, |
don't practice in -- you know, full-tinme in cattle

and open range law, and so |I'm al so | earni ng about
it. But the thing that | knowis that there is a
law that's out there that hasn't been repeal ed and
it hasn't been changed, and it's a 100 percent

def ense, al ways.

THE COURT: Yeah, | know. | agree with
you. That's the problemin this case, searching for
a renedy.

MR HAGUE: And | think the renedy's
Rul e 60, as clear as day.

THE COURT: Are you taking another shot
at it? Just kidding you.

MR. HAGUE: Probably.
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MR. OHLSON:. Your Honor, would you allow
me a couple of words?

THE COURT: Who are you again? No, |I'm
just kidding. | don't think so, M. GChlson. [If |
open that door again, then Aldrich has to speak
again. |I'mpretty famliar with everything that's
goi ng on.

MR. OHLSON. Al right.

THE COURT: | thought | saw M. G bson
in the audience. He isn't here. A few years ago,
12, 13 years ago, | had a case here in town where a
man went to the park and pulled his pants down and
fl ashed sone kids, which under the lawis a crine
call ed i ndecent exposure, and the State charged him
with the wong crine. And the | aw says that the
State is allowed to amend the crine up until the
poi nt where they close their case. And the State
had a brain eruption and didn't realize they had
charged himw th the wong crine.

They charged himw th gross | ewdness,
whi ch i nvol ves a touching, and there was no touching
in this case. So the State prosecuted the case,
called their witnesses, did everything, presented it
to the jury, closed their case for an ill egal

touching of a child when there was no touching. So
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when we went into chanbers to do jury instructions,
t he defense was cel ebrating because they knew there

was no touching, and they were going to get an

acquittal.

| knew what was going on. | used to be
a prosecutor, but it's not ny job. | have to be
neutral. | can't tell the State here's what you're

doing wong. So we went into chanbers, and the
def ense made a notion. They wanted to get the case
di sm ssed. There was no touching involved for gross
| ewdness, he should be acquitted. Sunmmarily,
acquitted.

And the State argued in chanbers that
t hey should be allowed to anmend it to indecent
exposure, and | said no, followwng the law. It's
too | ate now, you've rested your case. And they
said, well, Judge, let us have a |l esser included
crinme of annoying a mnor and argue that to the
jury. And | said, well, no, I can't do that because
the Suprene Court had a case about a year ago that
where they went into the definition of annoying a
m nor and you don't neet that definition, so --

And he said, Judge, let nme try. Let ne
argue it. Let ne appeal it. Let ne take it to the

Suprenes and argue it to themthat they can adjust
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their definition of annoying a mnor so | can get a
conviction on this guy for pulling his pants down to
the kids. And | said, well, you know, once a guy's
acquitted, the State can't take things up. So if |
don't submt it to the jury and he's acquitted, it's
over. There's no double jeopardy. So |I guess I|I'I|
gi ve you the chance to argue it to the Suprenes,
even though | think it's going to be reversed, and
you can argue it up to the Suprenes.

So they submtted annoying a mnor, and
the man was convicted of it by the jury because the
jury wanted to get himfor sonething for what he did
wong. And it was appealed to the Suprenme Court and
the Suprene Court reversed it, just like |I knew they
woul d.

And because of that case, whenever |

canpai gn, instead of being able to say |'ve never

been reversed by the Suprenme Court, | have to say,
well, 1've only been reversed once, and | -- you
know, | should have followed ny gut and just had the

strength and the fortitude to say no, you' re not
appealing this to the Suprene Court, we're going to
follow the law, and |I'm never going to nake that

m st ake again. And here | amit again.

MR. OHLSON: Your Honor, please --
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THE COURT: Because | think --

MR. OHLSON: -- a coupl e sentences.
THE COURT: -- if you take this up to
the Suprenes -- if | rule in your favor and | say

fraud on the Court and excusabl e neglect, and we'll
send it up to the Suprenes where they've got seven
judges who can take a year with 14 |law clerks and a
staff of attorneys to decide if it's the right cal
or not, we'll let the Suprene Court decide, and
they' Il make the right decision, even though | don't
think you're going to prevail, and | think the
Suprenme Court will agree with ny gut feeling right
now, which is it's not there.

On the other hand, | knew the guy
flashed the kids and was guilty, and | know t hat
Ms. Fallini was on open range. So let's give thema
shot. Let's let the Suprenme Court decide if this
was fraud on the Court based on your definitions.
don't think it was. And | should note for the
record that M. Aldrich is right when he says | have
not only done everything right in this case, but I
went the extra mle.

| remenber ny shock in chanbers when
Kuehn and Al drich would come into chanbers, and we

were in there for the fourth or fifth time trying to
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get M. Kuehn to respond. And | had al ready
sanctioned himthree tinmes; 250, 500, $1,000. And
we brought himinto chanbers again, and M. Aldrich
sai d, Judge, this has been going on for a year and
we can't get Kuehn to respond to this. And I'd
known Kuehn for 21 years and | didn't really want to
hanmer him but | didn't know what else to do. The
| aw said | had to.

And | said, Harry, I'mgoing to have to
grant summary judgnment on this. | can't get you to
respond. And then for the fifth or sixth tine
M. Aldrich said, it's okay, Judge. W'IIl give him
anot her couple of nonths. We'IlIl give himanother
nmont h, anot her couple of weeks. Let's give hima
chance to get these in because it was perfunctory.
All he had to do was file denials. | deny this
adm ssion. | deny this.

And M. Aldrich was cool about it for a
year or two. And | think he went the extra mle as
far as trying to help M. Kuehn do the right thing.
But ny dilemma is your argunent that M. Aldrich
knew that this was open range, and you're saying he
was wong for submtting that, anyway. Ethically,
you may be right. | don't know | guess | could go

back and do sone nore research on it, rather than
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just turning it over to the Suprenes and letting
t hem deci de.

If | make a decision that M. Aldrich is
in the right and rule in his favor and deny your
notion for reconsideration, can you appeal that up
to the Suprene Court and | et them deci de?

MR. HAGUE: Well, Your Honor, | can try
to appeal, but it's all going to be nobot. |It's
going to be a year-long process where he has

aggressively gone after assets. W have wits of

execution. W have wits of garnishnment. W have a

j udgnment debtor's exam schedul ed for today for the
third one. It's not right. It will be noot.

THE COURT: Well, we tal ked about the
injustice to Ms. Fallini, that her cow was on open
range and she's getting hit for over a mllion. On
the other side of the coinis a famly wth a dead
son who won a lawsuit, and now here it is four years
|ater, five later, six years later. That's kind of
an injustice, too, to that famly. There has to be
finality to things.

MR. HAGUE: | agree, Your Honor. There
does have to be finality, but these things have been
uncovered over tinme. And | think your instinct to

grant our notion and let the Suprene Court decide if
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that's wong is the right thing to do not only
norally, but | think that you have an absol ute basis
under Rule 60 because | don't know what fraud is
upon the Court if this isn't fraud upon the Court.

THE COURT: Well, that's the dil emm.

G ve nme one nore second. Wen | have questions in
ny mnd, | turn around and ask ny | aw clerk, and he
says to nme privately, Judge, you're (indiscernible)
it. Watever you decide is the right thing. And
then | feel a ot better about ny decisions. Hang
on one second.

(Pause in the proceedi ngs)

THE COURT: Let ne say it out loud to
hi mand get his opinion. | wonder if we should take
this back into chanbers one nore tinme, take one
final |1 ook at whether or not an attorney nakes a
representation in his request for adm ssions, and
then after the adm ssion is made, whether or not
that's commtting fraud, ethically and legally.

G ve one nore look at it. Counsel cited cases, he
cited cases. And | wonder if we should do that.
And I'mbrilliant, right? O course.

Let me take one nore look at it, take a

| ook at your argunents, because it's all boiling

down to that sinple issue, which is why | had you
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address it. And if | agree with you that it's fraud
or if I"'mnot sure if it's fraud or not, we'll |et
t he Suprenes deci de.

If I"mconfident that based on the | aws
that you' ve cited and the things you ve cited in
your brief that there was no fraud conmmtted by you

by asking for an admi ssion that it was open range

when you knew it wasn't, then I'I|l deny your notion.
And 1'll have that decision in the next two or three
days.

MR. HAGUE: So Your Honor, can | ask you
a qui ck gquestion, then?

THE COURT: Yes.

MR HAGUE: If you're going to have that
decision in the next two or three days and take it
under advi senment, there are a few housekeepi ng
matters that | think are really inportant. One of
themis that enotions are really high today, and
M. Aldrich is schedul ed a debtor's exam of
Ms. Fallini. He's also schedul ed one of
M. Fallini, even though he's not a debtor, so
that's not a proper exam But |I'd |ike to stay the
debtor exam and |'d also like to stay, just while
you' re maki ng your decision --

THE COURT: Wiat's the prejudice?
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MR. HAGUE: The prejudice is that if we
prevail, then he's finding out information about
assets, about financial whereabouts of things when
this case could go the other way.

THE COURT: What's the prejudice to him
finding out that information? | could understand
you meking -- comng into court for an evidentiary
hearing to argue to ne that he shouldn't be all owed
to collect that information, but |1've had a hard
time putting nmy finger on why there's prejudice.
There's an argunent that it's not comrunity
property, and | have to tell you, | disagree.

| think if he has a separate trust and
Ms. Fallini marries himand [ives on the ranch for
40 years and increases the value of it, she has a
definite community-property interest in that
i ncrease, in that val ue.

MR HAGUE: Well, | think that's not the
hearing. | disagree, but we can argue that at a
different tine. So if there's not a prejudice,
there is a prejudice for the fact that there are
wits of garnishment and executions out there right
now aski ng banks to turn over assets. | think that
shoul d be stayed.

THE COURT: He's not collecting on them
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MR. HAGUE: They could turn them over at
any nonent, right?

THE COURT: Yeabh.

MR HAGUE: |If a bank is served wth a
wit of garnishnent, they have a certain anount of
time to respond.

THE COURT: R ght.

MR. HAGUE: If they want to respond,
they could provide those assets to M. Aldrich right
now. |s that not prejudicial?

MR ALDRICH If | may?

THE COURT: Yes.

MR ALDRICH I'Ill go backwards. On the
wits of garnishnment --

THE COURT: GCkay. W're all over the
pl ace here.

MR. ALDRICH Right.

THE COURT: Sorry about that.

MR ALDRICH On the wits of
garni shnent, | nean, the judgnent was entered in
2010. | didn't execute while it was on appeal. |
coul d have because there was no stay. So there's no
basis to do that.

Wth regard to the judgnent debtor's

exam today, | agree enotions are high, and I w ||
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candidly admt |'m nervous about being here today.

| do have a court reporter sitting over there who's

been sitting there since 10:00 o' clock. | would not

want to be responsible for that court reporter's

appearance fee. Qher than that, if they want to

nmove it to a different day, | amwlling to do that.
MR HAGUE: We'd like to nove it to a

di fferent day, Your Honor, if we coul d.

THE COURT: You'd be responsible for the

fee?
MR. OHLSON: The appearance fee, yes.
MR ALDRICH: \Wiatever the fee was to
have the court reporter here today. | don't know if
she's local or -- | don't know what the deal is

there, and | couldn't even nake a representation as
to what that anmount is.

THE COURT: | was actually addressing
not the garnishnment but the notion for the subpoena
duces tecum for the business records. |I'minclined
to grant your request to allow himto get the
information that he needs in his investigation and
research, but wi thout granting his request to
collect it, which is a different issue. But | can't
see how hi mgathering the know edge of the trust and

so forth is prejudicial. You follow ng ne?

Depo International, LLC
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Page 88

1210



Transcription - 8/13/2014
Estate of Michael David Adams, et al. vs. Susan Fallini, et al.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. HAGUE: No, | disagree. |'m not
followng you on -- we filed an objection -- we
filed a notion to quash the subpoenas because they
were asking for financial docunments and records of
non-def endant and third parties.

THE COURT: Right.

MR HAGUE: And | don't see how that's
proper. | don't see how you can do that. | don't
see --

THE COURT: Yeah, we had that hearing a
week or two ago.

MR HAGUE: W did, and --

THE COURT: And | heard all your
ar gunment .

MR. HAGUE: | know, and you had said

that you m ght have had sonme ot her questions for us

t oday.

THE COURT: Yeah.

MR. HAGUE: That's the only reason |
bring --

THE COURT: And the question | had was
howis it -- | believe one of the argunents you made
of -- besides the fact that it was a non-def endant,

| believe one of the argunents you nmade was that it

was prej udicial.
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Page 89

1211



Transcription - 8/13/2014
Estate of Michael David Adams, et al. vs. Susan Fallini, et al.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR HAGUE: Yes.

THE COURT: And | had a hard tinme -- |
believe the prejudice you alluded to was that it --
what was the prejudice?

MR. HAGUE: The constitutional right to

privacy.

THE COURT: Yeah. Privacy.

MR. HAGUE: That's -- yeah, absolutely.

THE COURT: And | thought that penunbra
was not quite there. | didn't quite put ny finger
on that penunbra. | don't see the prejudice of him

gathering information if he can't collect fromit.

| mean, if he tries to collect, you could still cone
in and say, hey, that's private, it shouldn't be
there. But he should have the right to | ook and see
if that trust was -- is now comrunity property and

has it been breached and so forth, unless there's

some ot her --
MR HAGUE: | gquess | --
THE COURT: -- kind of prejudice |I'm not
aware of --
MR. HAGUE: No, Your Honor. | just --
THE COURT: -- on such privacy.
MR. HAGUE: | struggle with it because

the allegations that he has nmade or that there's --

Depo International, LLC
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t hat several fraudulent transfers has occurred with
respect to these entities. But |'ve practiced a | ot
of fraudulent transfer law in bankruptcy and

recei vership. You' ve got to bring a conplaint for
fraudul ent transfer, and then you go after the
entity, and that's when you get to do your

di scovery.

But if | get a |awsuit agai nst you, |
can't now go subpoena records of a bank where your
dad or your nmomor your wife or your sister and ask
for their financially-protected records just because
| have a judgnent against you. H's judgnment's only
against Ms. Fallini, none of the other parties. |
think that's huge.

|'d be very upset if sonebody was
getting my records without ne ever even bei ng sued
or no allegations or no conplaint for a fraudul ent
transfer under the Uniform Fraudul ent Transfer Act.

THE COURT: Counsel .

MR. ALDRICH Well, part of what he said

| agree with. | didn't ask for her parent's or her
sister or -- | asked for her husband' s records.
It's conmmunity property. So, | mean, we're sort

of --

THE COURT: Anything el se?
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MR. ALDRICH W' ve been doing this --
again, if they want to nove the judgnent debtor's
exam today, | --

THE COURT: That's fine.

MR. ALDRICH | don't want to have pay
the court reporter fee, but I'mwlling to nove it
until after the Court has issued a decision on this.

If I may, just one last coment. | just
want to make sure | understand what the Court just
said. |s that you're going to nake a decision as to
whether | committed fraud on the Court or not?

THE COURT: That's his notion. He wants
us to reverse our prior decision and take this to
trial --

MR. HAGUE: Absol utely.

THE COURT: -- because he conmitted
fraud on the Court.

MR. HAGUE: Absol utely.

THE COURT: So |I'meither going to have
to say, yes, | find that you did conmmt fraud on the
Court and therefore we're reversing everything from
the | ast four years and we're going to start back at
t he beginning, or I'mgoing to have to deny your
nmot i on.

MR. HAGUE: Yeah. And | guess while

Depo International, LLC
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you' re doing that, | nean, unless you've already

di scounted ny Rule 60(b)(1) notion for surprise and

excusabl e neglect, which | also think is within our

ri ght because there's a new judgnent, and that one's
an easy call, | think, because | believe there truly
was excusabl e neglect on the part of Ms. Fallini and
her attorney.

So | still think those are two issues,
and they were certainly set forth in our notion.
Roman nuneral | is fraud upon the Court. Roman
nuneral 11 is excusable neglect under 60(b)(1),
which is a six-nonth tinme period. Fraud upon the
Court, Your Honor, has no limtations, and that's
Suprene Court | aw.

THE COURT: M. Aldrich, | proceeded
t oday upon the evidentiary standard of them
presenting evidence that you commtted fraud upon
the Court based on their representations as officers
of the court, and therefore, we didn't have an
evidentiary hearing with people under oath and so
forth.

W just made argunents that as officers
of the court, if you m srepresent sonething, you
make fraud upon the court. And that's how I

proceeded today. You don't have any kick agai nst
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that, do you?

MR ALDRI CH: No.

THE COURT: Al right. Anything else?

MR. ALDRICH  No, Your Honor.

MR. HAGUE: No.

THE COURT: |'Ill have the decision on
t he subpoena -- on the business records today. |[|'lI
have the decision on your notion to set aside the
previous trial and previous -- |I'll have that within
t he next couple days while |I do sone research.

MR HAGUE: Okay.

THE COURT: Ckay. Good to go?

MR. HAGUE: Thank you.

THE COURT: Court's adj ourned.

THE MARSHAL: All ri se.

MR. ALDRICH  Appreciate your tine.

(The proceedi ngs concl uded at 12: 16
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CERTI FI CATE OF REPCRTER

STATE OF NEVADA )
SS:
COUNTY OF CLARK )

I, Teri R Ward, a duly conm ssioned Notary
Public, Cark County, State of Nevada, do hereby
certify:

That the typewitten transcript of said
recording is a conplete, true and accurate
transcription.

| further certify that | amnot a relative,
enpl oyee, or independent contractor of counsel of
any of the parties; nor a relative, enployee, or
i ndependent contractor of the parties involved in
said action; nor do | have any other relationship
with any of the parties or with counsel of any of
the parties involved in the action that may

reasonably cause ny inpartiality to be questioned.

I N WTNESS WHEREOF, | have hereunto set ny hand

inny office in the County of Cark, State of
Nevada, this _ day of , 2014.

Teri R Ward, CCR NO 839
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Case No.: CV 24539

Dept. No.: 2P

IN THE FIFTH JUDICIAL DISTRICT COURT
IN AND FOR NYE COUNTY, STATE OF NEVADA

* k k%%

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

Plaintiff,

VS.

SUSAN FALLINI, DOES I-X and ROE

 CORPORATIONS I-X, inclusive,

Defendants.

/

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that the above-entitled‘Court entered a Court Order in this

matter on

1111

1117

1117

1111

1218



N

O [e e} ~ AN W RN W

10
11

12
13
14
15
16

18
19
20

21
22
23
24
25

26 |

27
28

August 6, 2014, A true and correct copy of the Order is attached hereto as Exhibit 1.

AFFIRMATION
Pursuant to NRS 239B.030

The underéigned does hereby affirm that the preceding document does not contain the

social security.number of any person.

Dated this 13™ day of August, 2014.

mn Ohlsof] Esq.
ar Number 1672 .
75 Hill Street, Suite 230
Reno, Nevada 89501
Telephone: (775) 323-2700
Attorneys for Defendant
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of JOHN OHLSON, and
thatvon this date, I served a true and correct copy of the foregoing NOTICE OF ENTRY OF

ORDER by the .method indicated and addressed to the follbwing:

John P. Aldrich, Esq. _X_ ViaU.S. Mail
Aldrich Law Firm, Lid. __ Via Ovemnight Mail
1601 S. Rainbow Blvd., Suite 160 : __ Via Hand Delivery
Las Vegas, NV 89146 __ ViaFacsimile

. ____ViaECF

Dated this 13th day of August, 2014.

Robert M. May

VAl
Q)
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@ @ FILED
FIFTH JUDICIAL DISTRICT COURT
1 AUG 06 201
!
' NYE COUNTY BEPU RK
2 CV 24539 ’ DEPUTY
Dept. No. 2 :
3 .
4 IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
5 IN AND FOR NYE COUNTY
. 6 . |
Estate of MICHAEL DAVID ADAMS,
7 By and through his mother JUDITH
al- ADAMS, individually and on behaif of the
Estate, ' COURT ORDER
9 ? N
. Plaintift,
e 10
o =
‘é ! B
w .
g E 12 SUSAN FALLINI, DOES I-X and ROE
é Z CORPORATIONS I-X, inclusive, -
- .
g 13 . -
g § Defendant.
g 2 14 ‘
= 0§
g8 |
= :2; 16 On May 21, 2014, Defendant filed a Motion for Relief from Judgment Pursuant to
uw . .
17 NRCP 60(b), on the g\rounds of fraud upon the court and “excusable neglect.” Defendant
. 18 alleged that Plaintiff’s counse! “knowingly forced fraudulent facts on the. court and failed
18 to correct misrepresentations thereby committing fraud upon the court.” Plaintiff filed a
20 Countermotion to Strike/Opposition to Defendant’s Maticn for Relief from Judgment
21 : -
Pursuant to NRCP 60(b) on June 9, 2014. Plaintiff submits there was no fraud upon the
22
‘23 court on the part of Plaintiff's counsel in obtaining the judgment. Defendant filed a
o4 Reply on June 17, 2014. A hearing was held on Defendant’s Motion on July 28, 2014.
o5 At the conclusion of arguments from bdth parties, the coﬁrt took the matter into
26 consideration and informed the parties a decision would be rendered shortly thereafier.
27
28
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2 Afier review of the papers and pleadings on file, and in consideration of counsels’
3 statements and arguments at the July 28, 2014 hearing, this court finds, conciudcs and
4 orders as follows: |
> FINDINGS OF FACT
76’ | 1. Plaintiff Judith Adams brought suit agéinst Defendant Susan Fallini for the death
8 of her son Michael Adams after Michael struck one of Fallini’s cattle that were én
) 9 Highway SR 375.
% g 10 2. Adams filed a complaint on .Ian_uary 31, 2007. She was and continues to be »
E g LR represenlegl by M. John P. Aldrich, Esq. Fallini filed an answer and counterclaim
§ g 12 on March 14, 2007. Tn her answer, Fallin listed as an affirmative defense NRS
S 2 13 568.360(1), which provides that those who own domestic animkals do not have a
-‘:i 'é :: duty to keep those animals off highways located on open range. At thi; time,
;E % 16 Fallini wés represented by Mr. Harold Kuehn, Esq.
17 3. A Notice of Early Case Conference was ﬁled on June 14, 2007. On October 23,
3 18' 2007, Adams filed a Case Conference Report. Prior to this Early Case /
1 9 Conference Plaintiff counsel Aldrich obtained the Nevada Highway Patrol Traffic
20 Report number NHP-E2005000779. The investigating officer reports on Page 4
o that the collision occurred on open range approximately 7 miles past an open
zz range warning sign.
4 © 4. Prior to serving the Complaint, Adams created a website
o5 (www.micﬁaeldavidadams.net) stating the accident occurred in “open range
26}
27
28
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county and the cows have the right of way.” The website also contained links and

information advocating against open range laws.

. Plaintiff counsel Aldrich sent a request for admissions that included a request that

“Fallini’s property is not located within an “open range” as it is defined in NRS
568.355." Defense counsel Kuehn failed to respond. As a result, Fallini was
deemed to have admitted that the accident did not occur on open range, despite

already asserting an open range affirmative defense in her March 17, 2007

answer.

. On April 7, 2008, Adams filed a Motion for Partial Summary Judgment as a result

of Fallini’s admissions that the accident did not occur on open range. Adams

filed another Motion for Partial Summary Jﬁdgment on May 16, 2008. Kuehn

filed no oppositions to the Motions. A hearing was held on July 14, 2008, and the

minutes reflect that only Aldrich appeared. The court granted Partial Summary

Judgment because there was no opposition or appearance by Fallini and/or Kuehn.

. Beginning in September 2008, Plaintiff filed various Motions regarding

discovery. A hearing was held on November 10, 2008 where Kuehn was given
more time to produce. Another hearing was held on April 27, 2009. Kuehn was
sanctioned $750 held in abeyance, and an Order granting Motion to Compel

Discovery was granted.

. On May 5, 2009, Plaintiff filed a demand for a jury trial. On June 30, 2009 the

court ordered a trial would be held on August 25, 2010, with a calendar call set

for July 19, 2010,
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On June 16, 2009, Plaintiff filed a Motion to Strike Fallini’s answer and

.counterclaim, based on Fallini’s failure to provide discovery. A hearing on this

Motion was scheduled for July 13, 2009 at 1:15 PM. Kuehn submitted an
opposition to this motion at 8:35 AM on July 13th. At the hearing, Kuehn

requested additional sanctions be imposed for the failure to provide discovery. :

- The Court issued a $1000 sanction and gave Kuehn 30 days to provide the

10.

H.

12.

previously ordered infomﬁtion/discovery regarding insurance to Plaintiff.

On November 4, 2009, Plaintiff submitted an Order striking Defendant’s answer
and counterclaim due to Kuehn’s repeated failures to provide discovery. The
Court signed the Order. On February 4, 2010, Plaintiff ﬁ)ed for and obtained a
Default. | | |

On April 7, 2010, ‘Adams filed another Motion for an Order to Show Cause
slemfning from the failed requests for discovery. An Order was grated on April‘
26,2010. A hearing was held on May 24, 2010. Mr. Tom Gibson, Esq. appeared
on behalf of Kuehn, Kuehn was sanctioned $5,000 and $500 per day until
discovery was provided. |

On or about June 17, 2010, Mr. John Ohlson, Esg. was substituted as counsel of

record for Fallini in place of Kuehn.

. On June 24, 2010 Plaintiff applied for Default Judgment. Defendant filed an

Opposition the same day. On July 6, 2010 Defendant filed a Motion for

Reconsideration. A hearing was held on both the Default Judgment and the

1225
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Motion for Recoﬁsideration on July 19, 2010. The Default was granted, and the

Reconsideration was denied.

. Defendant filed an appeal on Septém'ber 10, 2010. The Névada Supreme Court

 issued an Order affirming the District Court, but remanding for a new hearing

regarding the calculation of the damages awarded.

. After the parties re-calculated and stipulated io the amount of proper damages, the

court entered its judgment against Defendant on April 28, 2014 consistent with
the ruling from the Supreme Court of Nevada.

On May 21, 2014, Defendant ﬁi;:d a Motion for Relief from Judgment Pursuant to
NRCP 60(b). Defendant akieged Aldrich, as an officer of the court, knowingly

forced fraudulent facts on the court and failed to correct misrepresentations,

‘thereby committing fraud upon the court in violation of NRCP 60(b). Defendant

based this allegation upon belief that Aldrich knew the accident occurred on open

range based on the following evidence: Defendant’s answer asserted open range -

as an affirmative defense, Adams website should have put Aldrich on notice that
this accident o-ccur;ed on open range, and a Nevada Highway Patrol Traffic
Report (N HP-E2005-00779) on which Page 4 says the colliéioﬁ occurred on open
range. Despite this, Defendant alleges Aldrich sent a-request for admissions that
requested Defendant to admit that the property is not located within an “open
range” as it is defined in NRS 568.355. Defendant argues, according to case law
and the Nevada Ruleé of Professional Condgct,’ Aldrich advanced false facts using

the discovery process in a calculated attempt to mislead the court.
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17. On June 9, 2014, Plaintiff filed her Coﬁntermotion to Strike Defendant’s Motion
for Relief from Judgment Pursuant to NRCP 60(b) or in the alternative,
Opposition to Motionv for Relief from Judgment. In the Opposition, Plaintiff
argues thﬁl this matter was previously litigated and decided in her faQor, therefore
issue preclusion should apply and Defendant’s Motion should be barred.

18. On June 17, 2014, Defendant filed a Reply stating issue preclusion does not apply
because the allegations of Aldrich’s fraud upon the court have not been claimed,
litigated, or reviewed at any.poinl in.a prior proceeding,.

CONCLUSIONS OF LAW
Defendant bases her Motion for Reliéf from Judgment on two sepérate sections of
NRCP 60: fraud upon the court (NRCP Gd(b)j and ‘;excushble neglect” (NRCP 60(b)(1)).
The court will analyze each separately.
1. Fraud Upon The C‘ourt under NRCP 60(b)
Under NRCls 60(b), a district court may “set aside a judgment for fraud upon the
court.” NCRP 60(b). There is no 6-month time limit on bringing a motion for fraud

upon the court. NC-DSH. Inc. v. Garner, 218 P.3d 853, 856 (Nev. 2009). Simple

dishonesty of any attorney is so damaging on courts and litigants that it is considered
fraud upon the court. 1d. at 859 citing United States v. Throckmorton, 98 U.S. 61, 66
(1878); Damnajuk v. Petrovsky, 10 F.3d 338, 352 (6th Cir. 1993). An officer of the court

perpetrates fraud on the court a) through an act that is calculated to mislead the court or

b) by failing to correct a misrepresentation or retract false evidence submitted to the

courl. See Nevada Rules of Professional Conduct (“*NRCP”") Rule 3.3.
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Mr. Aldﬁch, as an officer of the court, had a duty to not mislead tﬁe court or fail
1o correct a misrepresentation. In the case at bar, Mr. Aldrich has denied he knew the
accident occurred on open range. However, after consideration of the evidence and
arguments, the court finds Mr. Aldrich knew or should have known that the accident
occurred on open range. First, Mr. Aldrich was in possession of the Nevada Hiéhway
Patro} Accident Repert prior to his request for admissions. Page 4 of the Acci&ent Report
clearly states that the “collision occurred on open range.” (NHP Accident Report NHP-

E2005-00779 at Page 4). Second, Plaintiff Adams created a memorial website

advocating against open range laws shortly after the accident in 2005. See

http://www.michaeldavidadams.net (last visited 8/1/ 14). The website states, “He
encountered a cow crossirig the road between mile marker 34-33 Easl side of the road.
This is open raﬁge country and the cows havé the right of way.” Id. Finally, Mr. Aldrich
received Defendant’s ﬁwer that contained an open range afﬁrmaiive defense. Based on
the totality of the circumstances, Mr. Aldrich knew or should have known the accident
occurred 6n open range prior to filing his request for admissioﬁs. At the bare minimum,
Mr. Aldrich possessed enough information to conduct a reasonable inquiry into the open
range status of the location wﬁere the accident occurred. At the July 28, 2014 hearing on
Defendant’s Motion for'RéIief from Judgment, Mr. Aldrich st-ated he hasn’t been to the
location to verify it was open range. (Hr'g 7/28/2014).

Despite this, Mr. Aldrich sought an admission from Defendant stating that the
area where the accident occurred was not open range. Defendant’s attorney Mr. Kuehn

failed to reépond to this request; and it was subsequently deemed an admitted fact.
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2 Aldrich may argue that all Kuehn had to do was simply “deny” the request for
3 adrnissions. However, at this point in the case, Kuehn was failing to respond to various
4 motions and requests to the extent that Aldrich knew or should have known that a
3 response from Kuehn was unlikely. This is not to suggest that Mr. Aldrich is an unethical
: attommey. For example, the record indicates that on numerous occasions, Mr. Aldrich
8 granted Mr. Kuehn multiple extensions to provide discovery. The court believes that Mr.
o g Aldrich was zealously representing his client. As an officer of the court howevér, Mr. .
% g 10 Aldrich violated his duty of candor under Nevada Rules of Professional Conduct 3.3 by
E § 1f utilizing befendaht’s denia;l that the accident occurred on open range to obtain a
E g 12 favorable ruling in the form of an unopposed award of summary juf:lgmgnt. Thus, the
é % 13 court finds Plaintiff violated Rule 60(b) as Plaintiff’s request for-admission of é known
"3 é; :: fact, a fact that wés a cenﬁal component of vDefendant’s case, was done when counsel’
| ;‘E‘ % 1v 6 knew or should have known that the accident did occur on open range, thereby
i
17 perpetrating a fraud upon the court.
18 [1 “Excusable 'Negléct” under NRCP 60(b){(1)
19 Unlike NRCP 60(b) fraud claims, claims under NRCP 60(b)(1) must be filed
N 20 within six months of entiy of judgment. NRCP 60(b). The Supreme Court of Nevada
21 has establisi;;d guidelines for lower courts to examine a NRCP 60(b)(1) claim. The
zz district court must analyze whether the movant: “(1 )'prompt]vy applied to remove the
04 judgment; (2) lacked intent to delay the proceedings; (3) aemonstmted good faith; [and]
25 (4) lacked knowledge of procedural rcquiremeﬁts.” Bauwens v. Evans, 853 P.2d 121
26]  (Nev. 1993).
27
28
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Under the facts of the present case, the court finds Defendant’s “Excusable
Neglect” claim under NRCP 60(b)(1) fails the first prong of Bauwens.” The court entered
a default judgment in June 2010. Under NRCP 60(b){(1), Defendant had six months afier
entry of judgment to file her Motion. NRCP 60(b){1). The six-month window is not
tolled by an appeal of the final appealable judgmeht. Foster v. Dingwall, 228 P.3d 453
(Nev. 1990). Defendant argues her Motion is timely: because her Rule 60(b Motion was-
filed on May 20, 2.0 14; approximately one month after this court entered an amended
judgment on April 28, 2014. The court does not find Defendant’s argument persuasive.

The April 28, 2014 amended judgment from this court was based on a recalculation of the

- interest owed to Plaintiff. The actual content, law, and decision of the original judgment

did not change. Defendant’s Motion would have been timely if it was filed within six
months from the July 19, 2010 Deéfault Judgment.

CONCLUSION

As a result of Mr. Kuehn's failure to oppose or respond to Plaintiff’s Motions,

. Plaintiff obtained a Default Judgment for over a million dollars against Ms. Fallini. This

court followed the law and prbper procedure throughout this case, as affirmed by the
Supreme Court of Nevada. However, one cannot ignore the apparent injustice that |
Defendant has suffered throughout i’hié matter. Ms. Fallini is responsible for a multi-
million dollarjudgr_nent without the merits ,ol"the case even being. ad;iressed. As stated

by the Supreme Court of Nevada, “cases are to be heard on the merits if possible.”

Passarél_lj v. J-Mar Dev.. Iﬁc., 720 P.ﬁd 1221, 1223 (Nev. 1986).
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Mr. Aldrich knew or had reason to know this accident occurred on open range.
His client’s webpage, the Ngvada Highway Patrol Accident Report, and Defendant’s
answer all referred to the location of the accident as open range. At the bare minimum,
counsel should have conducted a reasonable inquiry as to the open range status prior to

sending a request for admissions, and perhaps as early as prior to filing his Complaint. If

Mr, Aldrich indeed did not know this area was open range in 2007, helikely discovered it |

was open range afierwards. Instead of correcting this alleged kﬁown falsehood, Mr.
Aldrich utilized Ms. Fallini’s admission that this area was not open range as grounds to
obtain a favorable awérd of summary judgment.

Finality has a particular importance in our legal system. The Supreme Court of
Nevada has described a final judgment as c;ne “that disposes of the issués presented in the
case, determines. the costs, and leaves nothing for futﬁre consideration of the court.”
Alper v. Posin, 77 Nev. 328, 330, 363 P.2d 502, 503 (1961). Inthe matter before the bar
however, the issucs presented in this case were summarily disposed above due to the |
negligence of Defendant’s counsel Mr. Kuehn. The merits of the case were never
actually addressed. Had Mr. Kuehn properly denied Mr. Aldrich’s request for ‘
admissions, the outcome may ha\‘re been much different.

Therefore, after consideration of the papers and pleadings on file, the evidence,

and the testimony given throughout this proceeding, the court issues the following Order:

IT IS HEREBY ORDERED thai Defendant’s Motion for Relief from Judgment

Pursuant to NRCP 60(b) is GRANTED.
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DATED this_\O _ day of August, 2014.

District Court J udgé'
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2 CERTIFICATION OF SERVICE
. L
3 The undersigned hereby certifies that on the & day of August 2014, he mailed
4 copies of the foregoing Court Order to the following: |
5
JOHN OHLSON, ESQ.
6 275 Hili Street, Suite 230
. Reno, NV 89501
gl  JOHN P. ALDRICH, ESQ.
Aldrich Law Firm, Lid.
9 1601 S. Rainbow Blvd., Suite’ 160
. O Las Vegas, NV 89146
£ 5 10
H ]
33 DAVID R. HAGUE
g ¢ 11} Fabian & Clendenin, P.C.
' E z 12 215 South State Street Suite 1200
2 H Sait Lake City, Utah 84111
2§ 1 |
c 2
§: 14
2 § /Alderman, Esq.
i 15 Law Clerk to Judge Robert W. Lane
% 16
17
: 18
] 19‘ ‘AFFIRMATION -
20 * The undersigned herebj affirms that this Court Order does not contain the social
21 security number of any person.
22
23 P
04 risto h'é'r:%Aldennan, Esq. ~
' Law Clerk to/fudge Robert W. Lane
25
26
27
28
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