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SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
BEN KIECKHEFER, an individual, CASE NO.: CV14-01227
Plaintiff/Counterdefendant, DEPT. NO.: 3

V.

GARY SCHMIDT, an individual, and DOES 1-
10, inclusive,

Defendant/Counterclaimant.

NOTICE OF ENTRY OF ORDER DENYING SPECIAL MOTION TO DISMISS

PLEASE TAKE NOTICE that on the 5™ day of September, 2014, the Court entered an
Order Denying Defendant’s Special Motion to Dismiss, in the above-entitled matter, a true and
correct copy of which is attached hereto.
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AFFIRMATION

The undersigned does hereby affirm that this document does not contain the Social

Security number of any person.

DATED: September 15, 2014.

McDONALD CARANO WILSON LLP

/5/ Adam Hosmer-Henner
MICHAEL PAGNI (NSBN #6444)

ADAM HOSMER-HENNER (NSBN #12779)
McDonald Carano Wilson LLP

100 West Liberty Street. 10th Floor
Reno, NV 89501

Telephone: (775) 788-2000
Facsimile: (775) 788-2020

Email: mpagni@mcdonaldcarano.com
Attorneys for Plaintiff/Counterdefendant
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CERTIFICATE OF SERVICE

Pursuant to N.R.C.P. 5(b), I hereby certify that I am an employee of McDONALD
CARANO WILSON LLP and that on September 15, 2014, I served the within NOTICE OF
ENTRY OF ORDER DENYING PLAINTIFF’S SPECIAL. MOTION TO DISMISS on the

parties in said case by filing the document electronically with the above-entitled court, and by
causing the documents to be electronically served via the court's electronic filing system to the
following attorneys associated with this case:

CHARLES R. KOZAK, ESQ.

KOZAK LAW FIRM

3100 MILL STREET, SUITE 115

RENO, NEVADA 89502

I declare under penalty of perjury that the foregoing is true and correct.

Executed September 15, 2014, at Reno, Nevada.

By___ /s/ Jill Nelson
An Employee of McDonald Carano Wilson LLP
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SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
ﬂ IN AND FOR THE COUNTY OF WASHOE

BEN KIECKHEFER, an individual, CASE NO,: CV14-01227
Plaintiff/Counterdefendant, DEPT. NO.: 3

Vs,

GARY SCHMIDT, an individual, and DOES 1-
10, inclusive,

Defendant/Counterclaimant,

[FEEReEED] ORDER DENYING SPECIAL MOTION TO DISMISS

The Court has reviewed and considered Defendant GARY SCHMIDT’s (“Schmidt™)
Special Motion to Dismiss filed in this matter on August 4, 2014. Plaintiff BEN KIECKHEFER
(“Sen. Kieckhefer”) filed an Opposition on August 8, 2014 and Schmidt filed a Reply on August
12, 2014. A hearing was held in Department 3 on August 13, 2014 at 9:00 A.M. where Sen.
Kieckhefer and Schmidt were both represented by counsel. Having fully considered the parties’
plcadings,‘ points and authorities and all exhibits attached thereto, having heard and carefully
considered all proffered evidence and the arguments of counsel, and deeming itself fully advised
of the matter and applicable law, the Court hereby enters the following Decision and Ordet:
I
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Sen. Kieckhefer and Schmidt were political opponents in the 2014 Republican primary
election for Nevada State Senate District 16. Shortly before the primary election, Sen, Kieckhefer
and his campaign became aware on June 5, 2014 that Schmidt was airing television campaign
advertisements stating that Sen. Kieckhefer “endorsed and supported Harry Reid in 2010.” Sen.
Kieckhefer's campaign notified Schmidt that these statements were false, but Schmidt did not
pull the advertisements. Consequently, on June 6, 2014, Sen. Kieckhefer filed a Complaint
asserting claims of defamation and defamation per se against Schmidt for making the false
statement that Sen. Kieckhefer endorsed and supported Senator Harry Reid.

On August 4, 2014, Schmidt filed a Special Motion to Dismiss pursuant to NRS
41.660(2). If a special motion to dismiss is filed, the Court must, by statute, conduct a two-part
inquiry to determine if dismissal is warranted. First, pursvant to NRS 41.660(3)(a), the Court
must determine whether Schmidt has established, by a preponderance of the evidence, that the
claims in the Complaint were based upon a good faith communication in furtherance of the right
to petition or the right to free speech in direct connection with an issue of public concern. The
Court finds Schmidt has shown, by a preponderance of the evidence, the statements in question
were made in the course of a political campaign and therefore satisfy the definitions contained
within NRS 41.637 and NRS 41.660,

Second, under NRS 41.660(3)(b), the Court must determine whether Sen. Kieckhefer can
establish by clear and convincing evidence a probability of prevailing on the claims for
defamation and defamation per se. The general elements of a defamation claim require a plaintiff
to prove “(1) a false and defamatory statement by [a] defendant concerning the plaintiff; (2) an
unprivileged publication to a third person; (3) fault, amounting to at least negligence; and (4)
actual or presumed damages.” Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 718, 57 P.3d 82,
90 (2002). If the defamatory communication also imputes a “person's lack of fitness for trade,
business, or profession, or tends to injure the plaintiff in his or her business, it is deemed
defamation per se and damages are presumed.” Clark Cniy. Sch. Dist. v. Virtual Educ. Software,

Ine,, 125 Nev. 374, 385, 213 P,3d 496, 503 (2009) (citations omitted).
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Based on the evidence, including Sen, Kieckhefer’s sworn denial and contrasting lack of
credible evidence from Schmidt, the Court finds there is clear and convincing evidence that Sen.
Kieckhefer has a probability of showing the claim that Sen. Kieckhefer “endorsed and supported
Harry Reid in 2010” was false.

The Court further notes that the statements by Schmidt were made in the context of a
heated political campaign, and an analysis of those statements requires the Court to examine the
atmosphere of the political situation as it existed prior to the primary election and from the
perspective of a political conservative. The unrefuted evidence in the record indicates that the
staterent in question could be harmful to the reputation of a Republican politician. Accordingly,
the Court finds there is clear and convincing evidence that Sen. Kieckhefer has a probability of
showing the statements by Schmidt were defamatory.

Furthermore, the Court notes that these statements may damage Sen. Kieckhefer by way
of loss of political capital, harm to political relationships, or loss of electoral support. The
evidence also shows the statements affected Sen. Kieckhefer’s trade, business, or profession and
therefore damages may be presumed under the defamation per se analysis. Thus, the Court finds
there is clear and convincing evidence that Sen. Kieckhefer has a probability of establishing
damages and/or prevailing on the defamation per se claim. The Court also finds that Schmidt’s
staternents were published to third parties via television stations and that there is no evidence in
the record that these statements were privileged.,

The Court does find Sen. Kieckhefer to be a public figure and therefore he is required to
demonstrate actual malice in order to prevail on a claim for defamation. The evidence showed
that Schmidt’s only support for the allegation that Sen. Kieckhefer endorsed or supported Senator
Harry Reid was an October 31, 2010 newspaper article from the Las Vegas Sun, entitled *“Reid
endorsement may. put Raggio on the outs in GOP,” attached as Exhibit 1 to the Special Motion to
Dismiss, The Court finds that Schmidt misread the article, which does not support & conclusion
that Sen, Kieckhefer endorsed or supported Senator Harry Reid. Therefore, the Court finds that
Sen. Kieckhefer has a probability of showing that Schmidt’s statements were made with

knowledge of or reckless disregard for their falsity.
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At the hearing on the Special Motion to Dismiss, Schmidt admitted during cross-
examination that he gave an interview to the Reno Gazette-Journal and made certain statements
concerning his political advertisements about Sen. Kieckhefer and Senator Harry Reid. The
evidence shows that Schmidt offered to pull the advertisement linking Sen. Kieckhefer to Senator
Harry Reid if “[Sen. Kieckhefer] or [the reporter] comes up with anything where [Sen.
Kieckhefer] supported or endorsed or spoke favorably — during the campaign and after the
primary — for Sharron Angle I’'ll pull that spot.” (Pla;intiff’ s Motion for Tempbrary Injundtion Ex.
5); see also (Hearing Tr. 16:9-17:9) (“Q: But you offered to pull that ad if anything turned up? A:
Yeah. Well, I would in any event. If anything conflicting came up that would put into question
the article, I would naturally discontinue running the ad.”). The Court finds that on the basis of
this and other evidence that Schmidt entertained serious doubts as to the truth of his statements
and that the advertisements “should have been pulled.” (Hearing Tr. 52:6). Therefore, the Court
finds Sen. Kieckhefer has a probability of showing that Schmidt’s statements were made with
actual malice.

The Court finds, after considering all available evidence and arguments, that Sen.
Kieckhefer has established by clear and convincing evidence a probability of prevailing on his
claims for defamation and defamation per se. The Court does not find that Sen. Kieckhefer’s
lawsuit was meritless, frivolous, or vexatious.

Nevertheless, the Court does not have a sufficient basis to find that the Special Motion to
Dismiss was brought frivolously or vexatiously and therefore does not award fees or costs to Sen.
Kieckhefer under NRS 41.670.
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Accordingly, for good cause it is hereby ordered that Defendant/Counterclaimant GARY
SCHMIDT’s Special Motion to Dismiss is DENIED.

DATED this J#1day of Ut 2014

&

DIST COURT JUDGE

Submitted by:

McDONALD CARANO WILSON LLP
Q/} /ﬁf‘ 25 ~

MICHAEL PAGNI (NSBN #6444)

ADAM HOSMER-HENNER (NSBN #12779)

McDonald Carano Wilson LLP

100 West Liberty Street, 10th Floor

Reno, NV 89501

Telephone: (775) 788-2000

Facsimile: (775) 788-2020

Email: mpagni@mcdonaldcarano.com

Attorneys for Plaintiff/Counterdefendant
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SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

BEN KIECKHEFER, an individual,
Plaintiff/Counterdefendant,

VS.

GARY SCHMIDT, an individual, and DOES 1-
10, inclusive,

Defendant/Counterclaimant.

CASE NO.: CV14-01227
DEPT.NO.: 3

[FRSResED] ORDER DENYING SPECIAL MOTION TO DISMISS
The Court has reviewed and considered Defendant GARY SCHMIDT’s (“Schmidt”)

Special Motion to Dismiss filed in this matter on August 4, 2014. Plaintiff BEN KIECKHEFER

(“Sen. Kieckhefer”) filed an Opposition on August 8, 2014 and Schmidt filed a Reply on August

12, 2014. A hearing was held in Department 3 on August 13, 2014 at 9:00 A.M. where Sen.

Kieckhefer and Schmidt were both represented by counsel. Having fully considered the parties’

pleadings, points and authorities and all exhibits attached thereto, having heard and carefully

considered all proffered evidence and the arguments of counsel, and deeming itself fully advised

of the matter and applicable law, the Court hereby enters the following Decision and Order:
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Sen. Kieckhefer and Schmidt were political opponents in the 2014 Republican primary
election for Nevada State Senate District 16. Shortly before the primary election, Sen. Kieckhefer
and his campaign became aware on June 5, 2014 that Schmidt was airing television campaign
advertisements stating that Sen. Kieckhefer “endorsed and supported Harry Reid in 2010.” Sen.
Kieckhefer’s campaign notified Schmidt that these statements were false, but Schmidt did not
pull the advertisements. Consequently, on June 6, 2014, Sen. Kieckhefer filed a Complaint
asserting claims of defamation and defamation per se against Schmidt for making the false
statement that Sen. Kieckhefer endorsed and supported Senator Harry Reid.

On August 4, 2014, Schmidt filed a Special Motion to Dismiss pursuant to NRS
41.660(2). If a special motion to dismiss is filed, the Court must, by statute, conduct a two-part
inquiry to determine if dismissal is warranted. First, pursuant to NRS 41.660(3)(a), the Court
must determine whether Schmidt has established, by a preponderance of the evidence, that the
claims in the Complaint were based upon a good faith communication in furtherance of the right
to petition or the right to free speech in direct connection with an issue of public concern. The
Court finds Schmidt has shown, by a preponderance of the evidence, the statements in question
were made in the course of a political campaign and therefore satisfy the definitions contained
within NRS 41.637 and NRS 41.660.

Second, under NRS 41.660(3)(b), the Court must determine whether Sen. Kieckhefer can
establish by clear and convincing evidence a probability of prevailing on the claims for
defamation and defamation per se. The general elements of a defamation claim require a plaintiff
to prove “(1) a false and defamatory statement by [a] defendant concerning the plaintiff; (2) an
unprivileged publication to a third person; (3) fault, amounting to at least negligence; and (4)
actual or presumed damages.” Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 718, 57 P.3d 82,
90 (2002). If the defamatory communication also imputes a “person's lack of fitness for trade,
business, or profession, or tends to injure the plaintiff in his or her business, it is deemed
defamation per se and damages are presumed.” Clark Cnty. Sch. Dist. v. Virtual Educ. Software,

Inc., 125 Nev. 374, 385, 213 P.3d 496, 503 (2009) (citations omitted).
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Based on the evidence, including Sen. Kieckhefer’s sworn denial and contrasting lack of
credible evidence from Schmidt, the Court finds there is clear and convincing evidence that Sen.
Kieckhefer has a probability of showing the claim that Sen. Kieckhefer “endorsed and supported

Harry Reid in 2010” was false.
The Court further notes that the statements by Schmidt were made in the context of a

heated political campaign, and an analysis of those statements requires the Court to examine the

atmosphere of the political situation as it existed prior to the primary election and from the
perspective of a political conservative. The unrefuted evidence in the record indicates that the
statement in question could be harmful to the reputation of a Republican politician. Accordingly,
the Court finds there is clear and convincing evidence that Sen. Kieckhefer has a probability of
showing the statements by Schmidt were defamatory.

Furthermore, the Court notes that these statements may damage Sen. Kieckhefer by way
of loss of political capital, harm to political relationships, or loss of electoral support. The
evidence also shows the statements affected Sen. Kieckhefer’s trade, business, or profession and
therefore damages may be presumed under the defamation per se analysis. Thus, the Court finds
there is clear and convincing evidence that Sen. Kieckhefer has a probability of establishing
damages and/or prevailing on the defamation per se claim. The Court also finds that Schmidt’s
statements were published to third parties via television stations and that there is no evidence in
the record that these statements were privileged.

The Court does find Sen. Kieckhefer to be a public figure and therefore he is required to
demonstrate actual malice in order to prevail on a claim for defamation. The evidence showed
that Schmidt’s only support for the allegation that Sen. Kieckhefer endorsed or supported Senator
Harry Reid was an October 31, 2010 newspaper article from the Las Vegas Sun, entitled “Reid
endorsement may. put Raggio on the outs in GOP,” attached as Exhibit 1 to the Special Motion to
Dismiss. The Court finds that Schmidt misread the article, which does not support a conclusion
that Sen. Kieckhefer endorsed or supported Senator Harry Reid. Therefore, the Court finds that
Sen. Kieckhefer has a probability of showing that Schmidt’s statements were made with

knowledge of or reckless disregard for their falsity.
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At the hearing on the Special Motion to Dismiss, Schmidt admitted during cross-
examination that he gave an interview to the Reno Gazette-Journal and made certain statements
concerning his political advertisements about Sen. Kieckhefer and Senator Harry Reid. The
evidence shows that Schmidt offered to pull the advertisement linking Sen. Kieckhefer to Senator
Harry Reid if “[Sen. Kieckhefer] or [the reporter] comes up with anything where [Sen.
Kleckhefer] supported or endorsed or spoke favorably — during the campalgn and after the
primary — for Sharron Angle ru pull that spot.” (Plamtlff’s Motion for Temporary In]unctlon Ex.
5); see also (Hearing Tr. 16:9-17:9) (“Q: But you offered to pull that ad if anything turned up? A:
Yeah. Well, I would in any event. If anything conflicting came up that would put into question
the article, I would naturally discontinue running the ad.”). The Court finds that on the basis of
this and other evidence that Schmidt entertained serious doubts as to the truth of his statements
and that the advertisements “should have been pulled.” (Hearing Tr. 52:6). Therefore, the Court
finds Sen. Kieckhefer has a probability of showing that Schmidt’s statements were made with
actual malice.

The Court finds, after considering all available evidence and arguments, that Sen.
Kieckhefer has established by clear and convincing evidence a probability of prevailing on his
claims for defamation and defamation per se. The Court does not find that Sen. Kieckhefer’s
lawsuit was meritless, frivolous, or vexatious.

Nevertheless, the Court does not have a sufficient basis to find that the Special Motion to
Dismiss was brought frivolously or vexatiously and therefore does not award fees or costs to Sen.
Kieckhefer under NRS 41.670.
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Accordingly, for good cause it is hereby ordered that Defendant/Counterclaimant GARY
SCHMIDT’s Special Motion to Dismiss is DENIED.

7
DATED this J#1day of 0, 2014

-~

DIST. COURT JUDGE

Submitted by:

McDONALD CARANO WILSON LLP

Q/ /,%‘ -
MICHAEL PAGNI (NSBN #6444)
ADAM HOSMER-HENNER (NSBN #12779)
McDonald Carano Wilson LLP
100 West Liberty Street, 10th Floor
Reno, NV 89501
Telephone: (775) 788-2000
Facsimile: (775) 788-2020

Email: mpaggi@mcdonaldcarano.com
Attorneys for Plaintiff/Counterdefendant
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CHARLES R. KOZAK, ESQ.

KOZAK LAW FIRM

Nevada State Bar #11179

3100 Mill Street, Suite 115

Reno, Nevada 89502

(775) 322-1239

Fax (755) 800-1767

chuck@kozaklawfirm.com

ATTORNEY FOR DEFENDANT/COUNTERCLAIMANT

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

BEN KIECKHEFER;

AND DOES 1-100 Case No, CV14-01227
Plaintiff/Counterfendants, Dept. 3

Vs.

GARY SCHMIDT,

Defendant/Counterclaimant.
/

ANSWER AND FIRST AMENDED COUNTERCLAIM
COMES NOW, Defendant/Counterclaimant GARY SCHMIDT, by and through his
Attorney of Record, CHARLES R. KOZAK, ESQ., and hereby submits his ANSWER AND
FIRST AMENDED COUNTERCLAIM of the Plaintiff/Counterdefendants BEN
KIECKHEFER and DOES 1-100 on file herein. The true names or capacities of

Counterdefendants, DOES 1 through 100, whether individual, corporate, associate, business

entity of any kind or otherwise, are unknown to Schmidt, who thereforc makes claims against

said Counterdefendants by such fictitious names. Schmidt believes and alleges that cach of the

Counterdefendants designated as a DOE is responsiblc in some manner for the events and

byd
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occurrences herein alleged and therefore caused injuries and damages to Schmidt as alleged
below. Upon determining the true identities of any such DOE Counterdefendants, Schmidt
will ask leave of the Court to amend his Counterclaim further to insert the true names and
capacities of said Counterdefendants when the same have been ascertained and to add said
Counterdefendants as parties to this action together with the proper charges and allegations
pertaining thereto.
ANSWER
Answering Paragraph 1 of Plaintiff’s Complaint, Schmidt admits that he has paid for
television advertising relating to Plaintiff’s endorsement of U.S. Senator Harry Reid in 2010
and Denies the remaining allegations contained therein;
Answering Paragraph 2, Schmidt Denies the allegations contained therein;
Answering Paragraph 3, Schmidt Denies the allegations contained thercin:
Answering Paragraph 4, Schmidt Denies the allegations contained therein:
Answering Paragraph 5, Schmidt Denies the allegations contained therein;
Answering Paragraph 6, Schmidt Denies the allegations contained thercin;
Answering Paragraph 7, Schmidt Denies the allcgations contained therein;
Answering Paragraph 8, Schmidt Admits the allegations contained therein:
Answering Paragraph 9, Schmidt Admits the allegations contained therein;
Answering Paragraph 10, Schmidt Admits the allegations contained thercin;
Answering Paragraph 11, Schmidt Admits the allegations contained therein;
Answering Paragraph 12, Schmidt Admits the allegations contained therein;

Answering Paragraph 13, Schmidt Admits the allegations contained therein;
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