Docket Number 66528 -

| In the
- SUPREME COURT
| ~ For the

 STATE OF NEVADA

HLED

APR 1 b 2015

_ TRAC!EK LINDEMAN o

SHEPUTYGLERR

GARY SCHMIDT

V.

BEN KIECKHEFER

- ReSpondent-i s

' _SUPREME COU N

- Appeal ffom a Dec1S1on of the Second Jud101a1 D1stnct of the State of Nevada, S e
s Washoe CO””’J’ Court Case No. C VI 4—01 227 i

APPELLANT’S REPLY BRIEF

Charles R. Kozak Esq
Nevada State Bar #11179 -
3100 Mill Street, Suite 115
Reno, Nevada 89502
(775) 322-1239

- chuck@kozaklawfirm.com

Attorney for the Appellant A

APR 16 20%5

LETASIE K. LINDEMAN

DEPUTY CLEFIK

@wﬂ,@ El V@@

LEAK OF SUPREME oy



CORPORATE DISCLOSURE STATEMENT
Pursuant to NRAP 26.1 Appellant GARY SCHM[DT (“Schrmdt”) hereby
N ,cemﬁes that he is an 1nd1v1dua1 person and therefore no corporate dlsclosure

 statement is neeessary. R
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L KIECKHEFER HASN’T PROVIDED CLEAR AND CONVINCING
EVIDENCE UNDER NRS 41 660.

Kleckhefer ﬁled a lawsuit to derail Schmrdt’s p011t10a1 campargn That Was

the appellee s obvrous motrve underlymg h1s defamatlon lawsurt The drspute 1s : 5

overa s1ngle statement Yet Kleckhefer has not prov1ded clear and conv1ncmg
ev1dence that supports h1s assertlon that the statement was untrue._
Nevada Revrsed Statute 41 660 provides:

1. Ifanaction is brought agalnst a person based upon a good fa1th 73 e
o communlcatlon in furtherance of the right to petition or the rlght to free 5 ST
e .speech 1n direct connection wrth an issue of publlc concern: ' |

(a) The person agalnst whom the action is brought may ﬁle a
specral motlon to d1sm1ss . .

S

3. Ifa spe01a1 motlon to dismiss is ﬁled pursuant to subsectron 2 s
the court shall: o PR

, “(a) Deterrmne whether the movmg party has estabhshed by a'j ,
, preponderance of the ev1dence that the claim is based upon a good‘_ :
" faith communication in furtherance of the right to petition or the
right to free speech in direct connection with an issue of publlc -
concern; : ‘

(b) If the court determines that the moving party has met the burden R
pursuant to paragraph (a), determine whether the plaintiff has
established by clear and convincing ev1dence a probability of
prevallmg on the claim; A




(@) Cons1der such evidence, written or oral, by w1tnesses or

afﬁdaVItS as may be material in making a determmatlon pursuant r St

- to paragraphs (a) and (b);
NRS 41 .660 (emphas1s added)

’ ’Schmldt has argued in h1s Opemng Bnef that senous doubt and reckless

~ disregard is sub_] ect1ve partlcularly w1th regard to actual mahce requlred for R

._ Kieckhefer’s defamatlon clalm The Las Vegas Sun art1cle from Wthh he bases i f lcl

“his behef and statement that Kleckhefer “endorsed and supported Harry Reld” is o

-nfe W1th 1nference that Kleckhefer supports Ragglo who supports Reld Schrmdt?~ e

has c1ted to documentatlon of others’ 1nterpretatlons of the Las Vegas Sun artlcle |

that corroborate his own. (Appellant’s Appendrx Ex 4 at pp 000122 000125

000127 ) Judge Flanagan recogmzed how Schmidt’s 1nterpretatlon would be _' SR

plau81ble (See Appellant s Appendlx Ex lO at p. 000064 llnes 13 and 22) Asi S

: d1d Judge Polaha at the heanng on Schm1dt’s Specml Motron to D1sm1ss - | S

Schm1dt’s exercrse of h1s free speech was therefore made in d1rect

connection w1th an issue of public concern, an ongoing political carn‘palgn.

Schmidt has met his burden under NRS 41.660(3)(a), thus shifting the burdento =~

KIECKHEFER to provide clear and convincing evidence of a probability of
prevailing on his defamation claim. However, KIECKHEFER hasn’t presented

corroborating evidence as to the falsity of the statement that he “endorsed and



supported Harry Rerd ” His TRO declaration is self—servmg, unsupported and

ultlmately unconvincing. (See Respondents Appendlx at p RA000021 )

Appellee glosses over the ev1dent1ary requlrements in his Answenng Bnef i

by presentmg arguments as to how the statement cou]dn’t be true, not that 1t asf m e

"ifact not true. A:statementls -not defamatlon ifitis or rs not true, Whl_Ch.lS-_Why‘
“truth isan absolute defense to defamatlon ”‘(Oracle USA 1ch V. Rtmtnz St‘reet

Inc 6F. Supp 3d 1108, 1131 2014 U.S. D1st LEXIS 112591 56 2014 WL

395627 1 (D Nev 2014)) So then why won t KIECKHEFER conclus1ve1y

| prove—w1th supportrng ev1dence—that he d1d not support Harry Re1d‘7 H1s

arguments and rehance on his self-serving declaration onl_y cloud the Watersb,g,_ ‘i} e

o maki‘ng ‘what he calls evidence unclear'.’ He Seerrlingly 'does s0 in or‘der to rfofce‘” T e

- summary Judgment standards, thereby c1rcumvent1ng h1s ev1dent1ary requlrement = e o

KIECKHEFER has not presented th1s evrdence desprte multlple chances to e

N ‘do so Twrce KIECKHEFER fa11ed to appear before the court to submlt to L =
exammatron. | He dldn’t issue a statement to the Las Vegas Sun to clanfy hls .

position on Reid. Kieckhefer‘ didn’t contact Schmidt or his campaign to expl‘ainf L

' that the statement was false Th1s is KIECKHEFER’s proof burden not Schm1dt’ .

The subject statement itself is not defamation, especially in the absence of ' .

supporting evidence contradicting its truth.



IL KlECKHEFER HAS NEITHER DISPROVEN THE STATEMENT S -

THAT HE SUPPORTED HARRY REID NOR RAISED A
TRIABLE ISSUE OF FACT

Despite the clear requlrements stated in NRS 41.660, KIECKHEFER

reCIuests that thls Court enforce the burdens of a motion for summary Judgment ey L

Yet his self-servmg declaratlon wouldn’t create a tnable'lssue'of fact rany- more B NS ARNE

than it prov1des clear and convmcmg evidence. This is because the declaratlon of o

..the type KIECKHEFER submitted is not ev1dence A party who offers no f, '..-i e

R ev1dence other than a self serv1ng declarat1on conta1n1ng “only conclusory

o ..allegatlons unsupported by evidentiary facts” does “not create a trlable issue of

fact." Larsen V., Czty of Wzllzts, 1996 U.S. App LEXIS 11764 6 (9th C1r Cal May SR

7, 1996) ((:1t1ng Hansen V. Unzted States TF. 3d 137 138 (9th Cir. 1993))

KIECKHEFER’S declaratlon is Just a self-servmg representatlon w1thout any»_-_;}”if%% L

o ev1dence to back it up. He can’ t demonstrate one person who w111 support hlS f- . ', L

- staternents. One would thmk there_Would be many w1tnesses tov}us;assert_rons L S i

given that he was a _Vifﬁlally unopposed State Senatorial candidat_e_who ranwnh . R
those who did clear lY’SllP,IJ‘Orted Reid, such that he would have been"th,e e;;cept;_oh, E

~ One would think that he Would have stated his contrary position Somew,ile o ‘ R
publicly. But he hasn’t identified any such person, statement or publieationt Bear i

in mind that Schmidt did not state that Kieckhefer “publically” supported Reid, .



o Kieckhefer’s support may very well have been “private” given his close aRs
association with various Republicans for Reid.
- If KIECKHEFER supported Sharron Angle——and not Reid—in the election
) »glven his pos1tion asa State Senator there would be some ev1dence to support th1s \
~ position, since the Rerd/Angle U.S. Senate Race in 2010 this was the_ most DR e
important race of the cycle in 2010. KIECKHEFER donated 10 other-Repuhliean
i, candidates, but not Sharron Angle He never made any statement that he supported ‘
Ms Angle at any time, nor can he point to any article candidate, ﬂyer radio or |
 television publication showmg that he supported Angle. :He never elarlﬁed w1th_
anyone that he did not support Reid after the Las Vegas Su’zn article Was publlished' |
- | As analyzed below the article at a minimum says he strongly supported Raggio . -
and that Raggio supported Reid Yet there s no disclaimer at any time from ,
KIECKHEF ER that he differed from Raggio and his assoc1ates on the Re1d 1ssue
Somethmg is miiss_ing—somethmg‘clear, something convmc1ng. a donation, an B piry
endorsement, a statement of support, a corroboratingviyitness stating”th'at he |
supported Angle ora public statement that_ Kieckhefer disagreed with ,Raggio_’s |
support of Reid.. But he submitted nothing. ”

HI. SCHMIDT’S SUBJECTIVE INTERPRETATION OF THE LAS ‘
VEGAS SUN ARTICLE IS BOTH PLAUSIBLE AND SUPPORTED

KIECKHEFER and his attorneys have given a lengthy analysis of how they

find Schmidt’s 1nterpretation of the article implausible. Their argument suggests
_ 1 s o .



there are multiple ways to interpretthe article to eStabl‘ish an issue 'of ’vfacft“that' e

would overcome a motion for summary judgment. Even if Schrmdt were to subrrntﬁ dre =

to this standard over the clear and convmcmg ev1dence requ1rement prescnbed by B L

B statute, the proof-burden s on KIECKHEFER who has' presented nothmg more

| than a conclusory declaratlon-‘that lacks:supportlng ev1dence Schm1dt -however | G

has provided corroboratmg ev1dence to support his 1nterpretatlon Wthh Was also

- shared by Ward Hennessey, the amng telev1s1on statlons and even Judge Flanagan‘f. el

. upon h1s 1mt1al readmg (See Appellant’s Appendrx, Ex. 10 at p- 000068 lmes 7- P
17.) Schm1dt submlts the followmg analysrs of said mterpretatlon and basrs for h1s ‘”
' ;belref based on the language of the artrcle

The second paragraph of the artlcle states that Ragglo endorsed Reld

o : f (Appellant s Appendlx Ex 4 at p. 000001 ) The art1cle goes on to say that a groupiﬁ e

of: repubhcans supported Reid. (Appellant’s Appendlx Ex 4 at p. OOOOOl )

»Halfway through the artlcle, says “Some Republlcans who talked to the Las

Vegas Sun sa1d they support the longtrme leader.” (Appellant S Append1x Ex 4 at L

p. 000001.) The very next paragraph states that “Bes1des Ragglo, the group
‘includes Assemblyman Joe Hardy,-vR-Boulder City, who’s running for state Senate-’~

Ben Kieckhefer, a former spokesman for Gov. Jim Gibbons running for a seatin

Reno’ and Sen. Dean Rhoads, R-Tuscarora, who has also publicly backed Reid and - 4‘

is not up for re-election.” (Appellant’s Appendix, Ex. 4 at p. 000002.) '



g There s 1o word-maglc here A reasonable 1nterpretatlon of thrs paragraph "
is that “the longtrme leader” berng referred to is Harry Re1d not B111 Raggro Ben o

- Kieckhefer is then 1ncluded as one of several GOP polrtlcrans who support “the

o longtrme leader” ie Harry Rerd along w1th B111 Raddro The logrcal ﬂow of the _!:t?‘-:»f 2

“article and its 1mp11cat10ns are clear enough to undermrne the presence of actual

N mahce This is what freedom of the press is all about. New York szes Co V..

Con 'Sullzvan 3 76 U S. 254 (1 964) Schmrdt’s w1tnesses agreed based on therr readmg_—- o

.of a relrable source of 1nformat10n (See Appellant’s Appendrx Ex 10 at p
000068, 11nes 7 17. ) Where s the ev1dcnce of mallce" How is supportlng Re1d
: defamatory per se without expert testimony that th1s was so tox1c when many

. promlnent GOP leaders in Nevada took this posrtlon" KIECKHEFER has not

5 refuted the 1mpllcatlons of the art1cle or the statement at issue by conclusrvely PR "

- 'denylng that he 1supported Re1d as1de from his self-servmg representatlon Wthh
lacks ev1dent1ary support He s1mp1y has no evrdence to survive Schmrdt’s Spemal
Motlon to Dlsmlss. |

'IV. DAMAGES ARE SPECULATIVE.

Schmidt maintains that the damages alleged are speCulative'given the "natur'e'z'_,i e

and the timing of KIECKHEFER’S lawsuit Wthh he effectwely brought for

purposes of dera111ng Schmrdt S campalgn The timing of the lawsurt is evrdent as



: are,KIECKHEFER"s-repeated’failures to refute the truth of the statemerit atissue o
with conclusive, convincing evidence.

V.. CONCLUSION AND SUMMARY OF REQUESTED RELIEF

Wherefore Schmldt respectfully requests that th1s Court vacate the Drstrrct e

~“Couits demal of his NRS 41.660 Speclal- Motion to Drsmiss.based._on a 16"1_“ of o

-clearand convincing evidence in support of his claims. |
VI CERTIFICATE OF COMPLIANCE
I certrfy that I have read this reply brief, and that to the best of my
,knowledge 1nformat10n and belief, it is not fnvolous or mterposed for any
: 1mproper purpose ,I further certify that thlS brief comphes with all apphcable £
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