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WEDNESDAY, JUNE 17, 2014 AT 10:43 AM.

[Outside the presence of the jury]
THE COURT: Allright. This is State versus Patrick Newell, C285825.
We have Mr. Newell present in custody. He has his belt today. All right. Anything
you guys want to address or put on the record before we bring the jury in? All right.
Let's go ahead and bring ‘em in. | |
[Inside the presence of the jury]

THE COURT: All right. Will counsel stipulate to the presence of the jury?

MS. WONG: Yes.

MR. GUTIERREZ: So stipulated.

THE COURT: Aliright. Ladies and gentlemen, good morning. Let me begin
by apologizing for the delay. I'm aware that you’ve been standing out in the hallway
for about an hour. On behalf of the Court system | apologize. |

At the beginning of this trial yesterday | told you that -- | know that jury
service is annoying for that exact reason but hopefully -- there are certain things that
| have to do fhat Fm not allowed to tell you yet. After the trial is over 'm happy to let '
you know, but while you're standing out in the hallway you probably saw people
coming in and out of the courtroom all morning long. There are some things that by
the nature of what | do | have to attend to them. They come up and they have fo be
dealt with. But | want you to know that I'm not insensitive to the fact that you guys
have been waiting. | try very hard to start on time. I will try very hard to do that for
the remainder of the trial, but sometimes things happen that are not necessarily
within my controt or there are things that by law | have to address them in a timely

manner. So, | hope that you will accept my apology.

Rough Draft Transcript Day2 - 5
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The second thing that you need to know is you will notice that today
there are only 13 of you. The juror who was previously Juror number 7 had an
emergency come up. She will not be a member of the panel for this case. So, we
will be proceeding with 13 jurors. Randy, have the badges all been switched
around? | think we will be re-numbering one of the jurors to be Juror number 7.

THE MARSHAL: No; just whoever is ohe - the first alternate will be -- will just
go into the panel.

THE COURT: Okay. Your numbers -- baSIcaIIy Badge number will not be
used. There's going to be a missing badge number for the remainder of this case
because of some emergency that came up last night. She was the juror sitting in
the back right comer. it's not going to be a problem. I'm just letting you know in
case you re wondering where that person is today.

| A third thing is late yesterday afternoon | gave you sort of a big block of
pre-trial instructions. | know that it's a long set of instructions. There’s a hundred
different things in there. There's one instruction that maybe you didn’t catch but Vil
repeat it. During the course of this trial no one associated with this case is allowed
to talk with you in any way. That means if | see you in Vons, if any attomeys see
you out in the hallway or outin the stairway of the courthouse or any other place,
we're not allowed to even say hi to you or even have a social conversation that
doesn't have anything to dd with this case. So, if somebody associated with this
case sees you anywhere in Las Vegas, they will literally probably just drop their
eyes and walk in a different direction. Please don't take that as a sign of disrespect.
I's because the law requires that nobody involved with this case have any
interaction even social interaction with all of you. And the same instruction goes

with you if you see one of us or someone involved in this case please don't even say

Rough Draft Transcript Day2 -8
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hi. Just sort of, you know, k_eep your distance because we don't want to have any
kind of accusation that, you know, that something improper happened. | know that
that was in my block of instructions yesterday and you may not have caught it, but |
want to re-instruct you on that today. |

All right. Is the State ready to make its opening statement?

MR. STEPHENS: Yes, Your Honor.-

THE COURT: You may proceed.

MR. STEPHENS: Thank you, Your Honor..

THE COURT: And for those of you on that right end, if it's easier, you have
this TV here. There's also one behind you if that's easier for you guys to see. All
right.

MR. STEPHENS: May | proceed, Your Honor?

THE COURT: You may.

OPENING STATEMENT BY THE STATE

BY MR. STEPHENS:

Thank you. On October 10" of 2012, Patrick Newell set Theodore
Bejarano on fire at the Circle K. Before we get too far into this, I'm going to show
you what the evidence is. This is Mr. Newell and this is Theodore Bejarano. I'm
going to show you a short clip of this. | want you to count down from ten.

[VIDEO PLAYED]

It was this incident that caused serious and severe burning to Theodore
Bejarano requiring him to be intubated for several days and put into a coma. So,
how did he get here? The evidence is going to show that on October 10™ of 2012
Theodore Bejarano was the Circle K; he was gambling at one of the machines there.

At some point he decides to leave. He has no money to get home. And so he waits

Rough Draft Transcript Day 2 - 7
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|with deadly weapon resulting in substantial bodily harm, assault with a deadly

outside the Circle K and he waits at this truck of Mr. Newell's and he asks for a ride
home. Mr. Theodore Bejarano will tell you that he did have some drinks. They get
into an argument about whether or not Mr. Newell should give him a ride home. It's
a verbal argument. They argue back and forth.

You'll hear from three other people besides Theodore Bejarano who will
come in here and tell you more or less the substance of that argument, what was
being said back and forth. It's this argument -- during this argument Mr. Newell pulls
out a knife on keychain and threatens to cut Theodore Bejarano. Theodore
continues to ask for a ride home and continues to ask for a ride home and at some
point he says I'm going to light you on fire, douses him with gasoline, flicks the
lighter, as you just saw, and lights him on fire for asking for a ride home.

You saw in this short clip that Theodore Bejarano disrobed. You'll later
see the victim will sit on this littie concrete stand here naked. The evidence will
show that the Defendant then again with his knife in his hand threatens to cut off his
penis. Eventually some of the other witnesses get involved and try to stop what's
occurring here. They put out the fire of the clothes thatare burning there. And one
of the witnesses says what's going on. You ju'st set somebody on fire. The
Defendant will then go over and threaten to cut him. This is what the evidence will
show.

At the conclusion of the evidence, the State's going to ask that you find

Mr. Patrick Newell guilty of attempt murder with use of a deadly weapon, battery
weapon and performance or act to put other people at risk. We ask that you find
him guilty at the conclusion of the evidence. Thank you.

THE COURT: Does the defense wish to make an opening statement at this

Rough Draft Transcript Day2 -8

775



© o ~N o 0 A=W N =

MNNMI\)M—\_\-\_\...\_\_L_\._\_;
U‘I-POJM-—\OCOCDNCDU'I&QJM—\-O

of what the evidence is going fo prove.

time?
MR. COFFEE: We do, Judge. And can we switch the video -- perfect. Thank
you.
_ OPENING STATEMENT BY THE DEFENSE
BY MR. GUTIERREZ:

Thank you very much for being here. Patrick Newell didn’t try to kill
anyone. He didn't intend to kill anyone and there’s no going fo be any evidence to
support it. That's why we’re going to be asking you to find him not guilty of attempt
murder. That's the easy decision, that's the easy one. Ali right.

But Patrick is also charged with a battery, a battery that results in
substantial bodily harm. Okay. Nobody’s going to be arguing that a battery
occurred. Okay. You're not going to hear any arguments over whether or not it
happened. All right. In fact, the only argument you're going to hear at al! throughout
this trial is over whether or not Patrick’s actions were lawful. Okay. Did Patrick
Newell have a right to do what he did? Did he have a right to defend himself?

Now the evidence is going to show that Patrick did act in self defense.
Okay. Each of us has the right to defend ourselves, Okay. The law doesn't require
anyone to put themselves in danger. The law doesn't require you to take on the
chin. Okay. Patrick had a right to defend himself in any way that he thought was
reasonable necessary under the circumstances. Okay. Now by reasonable -- we
obviously don't mean perfect --

MR. STEPHENS: Objection, Your Honor. This is supposed to be a statement

THE COURT: Right. This is kind of versing an argument. Maybe you can

.stick to what the -- you think the evidence is going to show.

Rough Draft Transcript Day2 - 9
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MR. GUTIERREZ: Let me rephrase. _

The evidence is going to show that Patrick was not perfect. The
evidence will show that Patrick acted reasonable. Okay. Now reasonable minds will
differ and we saw that during jury selection. We had two individuals who had both
been faced with a situation which tlhey felt their safety was comprised, that they
were in danger; one decided to fight, one did not. Two reasonable people, two
completely different responses. Okay.

Now your job's not to decide whether or not what Patrick did -- what he
could have done differently. All right. Your job is simply go ahead and decide if --

MR. STEPHENS: Objection; argument. This is argumentative again.
THE COURT: All right. Let's stick with the summary what you think the
evidence is going to be.
BY MR. GUTIERREZ: |

All right. Your job's not to go ahead and decide what Patrick Newell
could have done differently based on the evidence that you see. Your job is to go
ahead and look at the evidence and decide whether or nof his actions were criminal.
All right. Whetherror not Patrick Newell had a right to defend himself.

Now I'm talking about, you know, whether or not Patrick Newell had the
right to defend himself; something you're going to have to realize and remember
throughout this trial. Okay. You're going to hear evidence about - you're going o
hear the term burden of proof. Okay. Now remember that. While this is going on,
we don't actually have a burden. The State has to prove, the State has to prove that
Patrick Newell did not have the right to do any -

MR. STEPHENS: Your Honor, may we approach?
MR. GUTIERREZ: The evidence -

Rough Draft Transcript Day 2 - 10
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MR. STEPHENS: Can we approach?
THE COURT: You may.
[Bench conference -- not recorded]
BY MR. GUTIERREZ:

As | was saying, the State has the burden of proving that Patrick was
not justified. Okay. Now with that in mind let me give you a brief glimpse of what
you're going to see and hear throughout this trial. Okay.

Now you're going to hear from Mr. Bejai’ano. He may not be able to tell
you much about what happened. There may be some memory issues because
there have been in the past when he has been asked questions about this night and
what happened Okay. So, | suspect he'll have some of those same issues here.
Now you also got video surveillance. You saw that on the screen. You saw that
there is a video. Okay. If's significantly longer than that, but don't worry. You'l
have a chance to go ahead and see the video in its entirety. Okay. There’s no
audio. The video quality -- | mean, it's not the best picture guality. It's the best we
got. Okay.

You're also going to hear from Patrick himself. All right. Because
shortly after all this happens, he actually gave a taped statément to the police
narrating basically everything that took place from the time that he showed up at the
Circle K. And in his statenient to the police Patrick Newell's going to walk you
through the events of that night. You'll hear how Patrick arrives at 7-Eleven -- at the
circle K. You'll hear how he goes inside; he's standing in the line to pay for the
items he’s selected when he notices a drunk guy in front of him in the line. Okay.
The drunk guy leaves the store and Patrick pays for his items. All right. You're

g'oing to hear that. You'll hear that when Patrick walks out of the store he sees the

Rough Draft Transcript Day 2 - 11
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same drunk guy messing around with hié truck. Now we don't know exactly what
the drunk guy is doing at the truck, but.in legal terms we call this a trespass. Okay.
What he's doing is trespassing.

Now you'll hear how this drunk belligerent stranger tried then to coerce
Patrick into giving him a ride, asking first but then demanding in a threatening and
menacing way, and at one point in time even threatening to cut Patrick. Okay.
vou'll hear how Patrick at first he asked nicely, you know. Please go away. Leave
me alone. Then he asked more forcefully. Okay. And at one point he even pulls out
-- you remember he has a pocket knife attached to his key ring -- and he pulls out
that knife, like one of those little Swiss Army ones, all inch and a half of the blade,
and he tries to get rid of this man even waving it at him, trying to let this guy know
I'm serious. Please get away and leave me alone.

You'll see how Patrick actually asks for help. He actually asked the
store clerk to call 9-1-1, to send the police to help him. And you're going to get a
chance to ahead and hear that 8-1-1 phone call from the store clerk. Okay. You'l
see through the evidence, through the video, through Patrick's statement that he did
everything he could to get this drunk. this belligerent unpredictable man to just go
away and leave him alone. All right.

You're going to hear that Patrick Newell is 61 years old. Okay. You're
going to hear about how he's disabled. He was scared. He believed that his life
was in danger. He believed his safety and security was threatened. You're going to
see and hear and understand how he was alone. He was alone, he was afraid. He
had been threatened, he's cornered. And ultimately Patrick Newell does what he
thinks is reasonably necessary o go ahead and defend himself, to protect himself

from this person. All right. To protect himself from a drunk person who is acting

Rough Draft Transcript Day 2 - 12
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‘Patrick. This time he’s angrier, he's more menacing, he’s more threatening. Patrick

belligerently, who is 35 years old, half his age, and weighs somewhere inthe
neighborhood of 240 to 250 pounds. Okay. He's threatening him; he’s coercmg him
into giving him a ride; threatening and coercing Patrick to put himself alone in a
vehicle with this man who is unpredictable, he's drunk, he's a stranger.

You'll see that this is not the ideal situation. You'll see how Patrick first
only tries to protect his property. That's all he's doing at first is trying to protect his
property. But then you'll see that this drunk stranger he escalates the situation by
coming towards Patrick, putting Patrick in a situation where he’s no longer just trying
to protect his property. He now has to be concerned and is in real fear of his own |
personal safety because he doesn't know what this man’s intentions are.

Now you'll see Patrick in the video and you'll hear in his own words how
.- when this drunken man approaches on the other side of the truck and comes
towards him, Patrick reaches for something, something that he can use as a
weapon {0 keep this man away from him. And the first thing he grabs, the only thing
that he sees right there is the gas pump nozzle. He grabs the nozzle and as he
turns to go ahead and use tha’t as a weapon to defend himself, gas sprays out.
You're going to learn that he’s surprised that gas sprayed out because whoever has
picked up the gas tank when you take it out, the vacuum block usually stops the gas
flow. That didn’t happen. And so this drunken man who is approaching was
actually sprayed with some gas. All right.

Now this man is sprayed with gasoline. You're going to see how he

walks away for a second, wipes the gas out of his eyes, comes back again towards

is in fear of his life. He has poked the hornet's nest. And so he sprays the man

again. He sprays the man again, a second time. The man does not leave. Patrick
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remembers he's got a lighter in his pocket. He tells the man ! will light you on fire if
you don't get away. Go away. Leave me alone or | will light you on fire. The man
doesn't leave. Patrick takes the lighter 6ut of his pocket and he flicks it, no once, not
twice, but three times. Three times he flicks a lighter to a man who has been
sprayed with gasoline and this man does not leave Patrick alone. He does not go
away.

L Then Patrick as a man who is afraid and in fear of his safety facing
what to him is a very feai very immediate and imminent threat to this physical safety
as this desperate situation unfolds, he does as a last resort the only thing he thinks
he can, what he believes is reasonably necessary under these circumstances to
protect himself. And he reaches the lighter forward and it catches Mr. Bejarano.
Why don't you go ahead and take a look at the video one more time. All right.

[VIDEO PLAYED]

It was a désperate act by a man who after doing all he could felt that he
had no other choice, a man in fear who did what he believed was necessary to stop
what was a very real and very immediate and imminent threat to his physical well
being. Okay. Now you know this from thls video.

As soon as this man is set on fire and he strips out his clothes, the
threat has been contained. Patrick Newell stops. Patrick Newell stopped. At this
point in time finally you saw that somebody came in to go ahead and assist. You
will learn that Patrick Newell listened to this man; he followed mstructlons And with
regards to any threats he may have made, you'll hear and you'll see, you will learn
from the evidence that all Patrick Newell did was go ahead and pull that knife out
one more time and tell the man to stay right there because he could hear the sirens

finally. He could hear the sirens. He knew the police was coming. He knew they
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were on their way and he did not wan't this man to go ahead and get away. He
wanted to make sure this man stayed there until the police came.

Patrick Newell was reasonable. He did what he thought he had to do fo
defend himself. He didn’t choose to be threatened that night. Pairick Newell didn'’t
head over to the Circle K looking for a fight. Throughout this trial there’s one key bit
of information | want you to focus on when you review -- when you look at all this
evidence, when you hear all the testimony.

Patrick Newell is the victim here. Patrick Newell didn't go looking for a
fight. He did everything he thought reasonably necessary to avoid a fight. He called
the police. He asked for help and when he felt he had no other option, When he was|
cornered by a drunk, belligerent, threatening and menacing man he then did what
he felt ultimately was necessary to protect himself. And that is why at the end of this
trial we're going to be‘asking you to find Patrick Newell not guilty. Thank you.

THE COURT: All right. State, who is your first witness. -

MR. STEPHENS: The State calls Derrick Phillips.

THE MARSHAL: 1f you will step up in the witness and remain standing and
raise your right hand and face the clerk.

DERRICK PHILLILPS
[having been called as a witness and being first duly sworn, testified as follows]

_ THE COURT CLERK: Please be seated. Please state your name and spell
your first and last name for the record.

THE WITNESS: Derrick Phillips, D-E-R-R--C-K P-H-I-L-L-I-P-S.

THE COURT: You may proceed.

DIRECT EXAMINATION

BY MR. STEPHENS:
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Q

Thank you, Your Honor. Mr. Philips, | want to draw your attention to

October 10" of 2012; do you remember that day?

A

> 0 r O F O

Q

Yes, Sir.

And were you working that day?

Yes, | was.

Where were you workihg?

At the South Point hotel.

What hours were you working that day?
i work 11 to 7 a.m.

Al right. So that would have been 11 p.m. on the o™ into the morning

hours of the 10"?

A

D>D>'D>D>O>D>

Yes, sir.

While you're working at the South Point, do you ever take any breaks?
Yes; sometimes.

Sometimes. On the 10" did you take a break?

Yes.

Where did you go?

To Circle K.

Is that located at -- on South Las Vegas Boulevard?
Yes.,

Not too far from the South Point?

No, sir.

All right. Describe what you see when you arrive there?
| see two guys arguing behind a red truck.

Okay. There's tw0 guys arguing behind a red truck. Can you -- are
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either of those individuals currently present in the courtroom today?

A Yes.

Q  Can you describe them, how you saw them that day?
‘A VYelling.

Q Yelling. Okay. Was one older than the other?

A Yes.

Q Okay. The individual that you see in the courtroom today, is he old? s
he the elderly one or the younger one?

A The elderly one.

Q  Allright. Can you point to him and describe something he’s wearing?

A Tan light brown button up shirt.

MR. STEPHENS: Thank you. Your Honor, will the record identification of the
Defendant?

THE COURT: The record will so reflect.

BY MR. STEPHENS:!

Q Okay. Where was it that you saw the Defendant when you arrived?

A  Towards the rear.of the red truck.

MR. STEPHENS: Your Honor, by parties agreed, Your Honor, the State and
the defense have agreed to the admission of State's proposed Exhibits 1 through
17.

THE COURT: ls that correct, Mr. Coffee?

MR. COFFEE: Absolutely.

THE COURT: All right. One through 17 are admitted by stipulation.

MR. STEPHENS: Thank you, Your Honor. Your Honor, may | publish some

of these exhibits?
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- THE COURT: You may.

MR. STEPHENS: Thank you.
BY MR. STEPHENS;

Q I'm showing you Exhibit 2; do you recognize this?

A Yes.

Q Where was it —- and you can point on that screen. You can actually
touch the screen and it'l! appear up there. Tell us where you saw the Defendant
when you first arrived?

A Right around in this area.

Q Okay. And you also said thére was a younger gentleman?
A Yes.
Q  Where was he?
A | can't remember exactly, but I'm guess maybe right there.
Q Where they nearby each other? Not too close?
A Not -- arms length maybe.
- Q  Okay.
A Maybe a little further.
Q And | believe you said there was yelling going on?
A Yes.
Q  What were they yelling?
A | could hear the older gentleman more so than the younger saying get

away from me.
Q  And you said he was yelling that?
A Yes.

Q Was it in an angry or upset tone or just Ioudty?
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A

Q

Kind of angry upset; irritated.

What was when the Defendant was yelling that, what was the victim

doing -- sorry | apologize -- the younger gentleman doing?

A
Q
A
Q

Just standing there trying to talk to him, i guess. | don't know.
But his voice was not as raised as much as the Defendant's voice?
Yes.

When you first arrived there, did you either one of them put their hands

on each other?

A

0 > O P O T O F

time?

0o rF O Fr O F

No.

What js it that you did when you arrived there then?
| stood there for a second and then | went inside.
Why was it that you stood there for a minute?
Because they were loud and just attention.

Okay.

It caught my attention.

How are you employed at South Point?

| work security.

Were you interested in determining whether or not were safe at that

No; ‘cause it kind of looked like an argument when | first got there.
Okay. What did you do after that?

After | went in?

Yeah. After you went in the store, what did you do?

| toid the clerk that they were getting crazy outside and went back out.

How long were you inside the store for, give or take?

Rough Draft Transcript Day2-1%9
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A Give or take less than five minutes.

Q  What did you do inside the store that you remember; purchase
anything?

A Chocolates.

Q Chocolate. Okay.

A A couple snakes.

Q  When you exited the store, what did you observe at this time?

A The Defendant sprayed gas and the younger gentleman was yelling he
sprayed gas on me, he sprayed gas on me.

Q Okay. Did you see -- when you first came out where was the
Defendant standing at this time?

| A He was more towards the gas pump on that side of the truck.

Okay. And where was the younger gentleman standing?
Closer to the pylon or end cap on that pump.
Okay. So, towards that concrete little stand there?

Yes.

> 0 r O

Q How did -- was it that the Defendant sprayed gas on him? Can you
describe it for us?

A He was filling his tank and he took the hose out and turned the nozzle
on the younger guy.

Q Okay. And what was it that the victim or the younger gentleman was
saying?

| A He sprayed gas on me.
Q  What happened after that?
A | told the younger guy to leave and he kept saying he sprayed gas on
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me. |said | know. Just walk away; leave.

Q Okay. What happened after that?

A He didn’t leave. The Defendant threatened him with a lighter.

Q  Okay. How did he threaten him?

A He pulled out a lighter and held it in his hand and said I'm going to burn
you.

Q All right. At that time did he ignite the lighter?

A Not then.

Q Okay. What happened after that?

A He flicked it a couple times and said you better leave or I'm going to set
you on fire. |

Q Okay. How far apart are the -- is the younger gentleman and the
Defendant at this time?

A Roughly five feet or so.

Q So just beyond arm’s length?

A Yes. | _

Q Did you anything in the younger gentleman’s hand at this time?

A No.

Q And other than the lighter that you mentioned, did you see anything
else in the Defendant's hand?

A No.

Q So, what happened after that then?

A After he flicked the lighter three times, two or three times, it caught
flame and he held it up against the younger gentleman’s hip area and he ignited.

Q What did the victim do -- sorry | apologize - the younger gentleman do
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at that time?

A Scream.

Q  Was he screaming anything specific?

A No, just screaming.

Q Screaming. Did you hear anything that the Defendant was saying at
that time?

A Not at that time, no. | yelled at him to stop, drop and roll though. Get
down the ground.

Q Did the younger gentleman follow your instructions?

A No: he started to take off his clothes.

Q Did you any other interaction between the Defendant and the younger
gentleman prior to this lighting on fire?

A Just the argument.

Q Just the argument. Did you ever see the Defendant use any other
implement or tool against the younger gentleman other than the lighter?

A After.

Q  After he was - after he used the lighter?

A After he used the lighter.

Q Let me ask you a couple more questions then. After you told the
younger gentleman to stop, drop and roll, you said he disrobed?

A He disrobed.
And what did the -- that individual do after he disrobed?

A He kind of went towards him. He hada pocket knife.
Q  Who's he?
A The Defendant.
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I'm going to cut your little dick off.

when he was making those statement about cutting off his penis?

his knife away and go stand next to his truck and wait for Metro to come.

Okay.

And he kind of swiped it in his direction and said look at your little dick.
And where was the younger gentleman at this point when this was

Closer to this area right here.
Okay. And where was the Defendant at that time?
He was out here, maybe about five feet.

Al right. How close did the Defendant get to the younger gentleman

Maybe - he kind of lunged forward a little within two feet.
Okay. What was the younger gentleman doing at that time?
Urinating on his burning clothes.

Was he standing or sitting?

Standing; kind of shivering.

Was the younger.gentleman still screaming?

More moaning than anything else.

What did you do at that time?

| tumed and approached Newell -- or the Defendant and told him to put

What was the Defendant's response when you told him to do that?
He went towards his truck.
Did you personally ever contact the police?

No.

The -- after the Defendant went back to his truck, what happened?
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A | sat the younger guy on this end cap, | guess.

Q Okay.

A Sat him down and tald him to try and stay calm. He was still shivering
and kind of in shock. He had picked up his shorts and put those back on.

Q Can you describé the way the Defendant looked at that time? Did you
see any injury on him?

A Na.

Q No injury?

A Notthat | could see.

Q Did anyone else attempt to intervene at this time?

A There's another guy that -- | don't know where he came from but he
was walking along this other edge of the gas station area.

Q Okay. Can you on the screen can you draw about -- is it on the right
side, left side, where is it?

A It was along this edge.

Q But it's on the street side, not in the actual parking lot?

A In the parking lot.

Q In the parking lot. Okay. And what was it that that individual did?

A He was kind of yelling at the Defendant, how can you set a human
being on fire. What's wrong with you. Words and stuff. |

Q  What was the Defendant's response?
He was irritated and said I'll cut you too.
Did -- at the time did the Defendant have anything in his hands?

He had a -- he still had the knife in his hand. it was a key chain.

o> 0 >

So, it was a knife that was on the keychain?
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A
Q
A

Yes, sir.
Okay.

He actually walked from his truck area back across the gas station over

towards this back pump.

Q

Okay. At some point I'li change this picture and we'l describe some of

that. So, the --if | heard you correctly you said that the Defendant at some point

then asked this individual that was intervening, do you want me to cut you; is that he

said?
A
Q
A

Yeabh.
Okay. What happened at that time?

| finally got between both of them and told the other guy to just leave

and wait for Metro and told Newell to go back to his truck and wait for Metro was

well.
Q
A
Q
truck?
A
Q

And Newell, you're referring to the Defendant?
I'm sorry, yes, the Defendant.

And did the Defendant comply with your request and go back to his

Yes. He went back towards the driver door.

About how long after that was it that the - let me ask you first. Did the

police eventually arrive?

A
Q

Yes.

And about how long after this incident with this other individual did the

police arrive; if you know?

A .

Q

Less than ten minutes, maybe between five and ten. I'm not sure.

Did any other emergency response individuals arrive?
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After Metro arrived, they called for paramedics to come.
And paramedics, I'm assuming arrived?
Yes. But 'm not sure how long that took.

A
Q
A
Q Okay. What were you wearing that night; if you recall?
A [ was wearing my uniform, OSHA approved.

Q

A

strips.

stipulate to the admission of this video also.

THE COURT: What's the number?

MR. COFFEE: This is the one that we corrected to make sure
time.

MR. STEPHENS: Correct.

THE COURT: What's the exhibit number of this video?

MS. STEPHENS: Itis Exhibit 18, Your Honor.

MR. COFFEE: Yes, Your Honor.

allowed to publish this today to jurors.

THE COURT: You may.

Rough Draft Transcript Day 2 - 26

Very good. And the vest. Can you describe the vest for us?

Its chartreuse and florescent green with --- what is that -- reflective

MR. STEPHENS: Okay. Canwe switch back over to the video for a

moment? And before this is played, Your Honor, | believe the parties also agreed to

THE COURT: Is that correct, Mr. Coffee, that it's stipulated into evidence?

MR. STEPHENS: Your Honor, while we're here at this time, Your Honor, -
we've al_so agreed to the admission of State’s proposed Exhibits 19 and 20 also.

THE COURT: All right. Nineteen and 20 are admitted by stipulation.

MR. STEPHENS: Thank you, Your Honor. Your Honor, I'd ask that we'd be

it was the real
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MR. STEPHENS: Thank you. We're going to play portions of this -~
MR. COFFEE: There’s just portions isn't published. | wasn't sure if you were
playing from the beginning or not.
MR. STEPHENS: No, just portions.
MR. COFFE: Okay.
[EXHIBIT #18 PLAYING]
MR. STEPHENS: And I'll start at the ten minute area here. Can you pause
that for a moment, Ms. Wong.
{BY MR. STEPHENS:
Q Can you describe what you see here? |s this something that you
personally saw at this time, if you remember?
A Yes.
Okay.
It's what | saw when | got there.
Okay.
- Them arguing.
Can you show us where the Defendant currently is on this screen?
Right here.

Okay. And where’s the other individual, the younger individual?

> 0 r O r o P

He's on this side of the truck.
MS. STEPHENS: Ms. Wong, continue to play it.

BY MR. STEPHENS:
Q Mr. Phillips, at this time, it appeared at about 10:48, 10:49, the

Defendant was making some gestures; do you to whom he was making those

gestures?
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A | can guess.
Q Don't guess. Do you recall what was going on at this time?
A Just arguing, yelling.
Q  What was the Defendant yelling?
A | Leave me alone.
Q Leave me alone. And Was this time where you couldn't really hear what
the --

A Yeah. | couldn't anything he was saying if he was.

Q Okay. We'll let it keep playing, but are they still arguing at this point?

A Yeah.

Q Pause it there. At some point you actually went inside the store to
make some purchases?

A Yes.

Q ls this a portion that you actually remember seeing of what just recently
happ‘ened?

A Yes.

Q And what happened there?

A He sprayed him with gas. This is where he's yelling at me, he sprayed
gas on me, and 'm telling him just leave. '

Q  And when you 're saying he you're referring to that younger gentleman
kind of in the middie of the screen?

A Yes. I'm sorry. That's where he sprayed gas on him.

Q That's the one you specuﬁcally recall seeing? So, the one previous
where you said you saw --

A It Was a mistake.

Rough Draft Transcript Day 2 - 28

795



W w ~ o o e w N -

N NN [e] NN — I N — - — N § Y -
()] a0 W N = O © o ~y [«) BN ) | L (%) N I -

Q Okay. That was a mistake. This is the one you actually recall seeing?
A I'm pretty sure this is the one. | |
Q Okay. You can continue. And it's at this point he’s saying he sprayed
me with gas?
A Yes.
Pause is there, Ms. Wong. Do you recal! seeing this?
Yes: he pushed him and said get away from me.
And who is he? He pushed who.
The Defendant pushed the younger guy and said leave me alone.
Okay.

A Get away from me. Leave me alone. That's where he's yelling at me,

O r O P O

he sprayed gas on me, pointing.
Q And is this the part where you're telling him to just leave?
A Yes.
MR. STEPHENS: We'll watch a couple more minutes. 1 promise.
THE WITNESS: This is where he's threatening him with the lighter.
BY MR. STEPHENS:
Q How many times did you see him ignite that lighter?
A Two, maybe three times and then he - that on the ground is his shirt
and he’s taking off his shorts right there. 7
Q So, that first fire closest to the right side is his shirt?
A Yes. |
Q  And the one closer to the left side is his shorts?

A His shorts. And this is where he comes over and he's laughing at his

dick, saying look at your small dick.
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Who's this gentleman entering from the left side?

That handsome gentleman would be me.

o r O

With your chartreuse vest?

A Yes. | go over and | stomp out the shirt because it's still on fire. Inthe
meantime, the younger guy urinates on his shorts to put that out. And that's when |
tell the Defendant to go stand by his truck. Then | tell him again.

What was the Defendant doing at this time?
| can't remember. | was more concerned about putting that fire out.
Why is that?

| didn’t want to blow up.

O Fr O Fr O

Given the location you were at?

A Location, yes, sir. I'm advising him to go back and stand by his truck
and telling the younger guy to stay calm, paramedics are on their way.

Q  Whats the Defendant doing at this time?

A He comes to talk to me. | can't remember what he tells me. He was
telling me something alohg the lines of being accosted, but | don't know what
accosted means.

Q Okay.

A So, | tell him to just wait by the truck and when Metro gets here you can
iell him your side of the story.

Are there a lot of people standing outside the store at this time?
There was. Maybe a hand full of peaple.

Q
A
Q Okay.
A I'm not exactly sure how many.
Q

It looks like you're headed to the left off screen. Do you know where
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you're going now?

A That's when the other gentleman was yelling and asking him how can
you do this a human being.

Q  Where's the Defendant headed?

A He's going to try to intercept him along that side of the gas pump. 'm
between them at this time just telling the guy to wait for Metro so he can fili out a
voluntary statément on what he saw.

Q  You're tefling the individual that tried to intervene to stay until?

A And then ! tell the Defendant to go stand back by his truck. He's yeliing
he just burnt me. |

Q | just have a few more questions for you. Did you ever see the store
clerk come outside the store? |

A No.

Q Did you ever at any point as you're watching -- as you are personally
there viewing what was occurring, did you ever see anything in the younger
gentieman’s hand?

A No. | didn't see anything on the ground afterwards as well.

Q Okay. Other than the clothes?

A Other than his clothes.

Q  And did you ever hear the younger gentleman make any verbal threats
to the Defendant?

A No.

Q So, what was it that the victim was doing that caused the Defendant to
set that youngér gehtleman --

MR. COFFEE: Speculation,
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THE COURT: I'm sorry. What was --

MR. STEPHENS: I'm asking what he saw.

MR. COFFEE: You asked what it was that caused my client to act. That's for
my client to say.

MR. STEPHENS: Tl clarify it. I'll clarify.
BY MR. STEPHENS:

Q What was it that you saw that caused or -- what was it that you saw that
would warrant the Defendant setting him on fire?

A Being irritating.

Q He was just being irritating?

A And not leaving.

Q And not leaving. So, it was the victim being irritating in your opinion
that was why the Defendant set him on fire? There weren't any threats?

A | didn't hear any if there were.

Q And was the victim being irritating thatjustiﬂes setting him on fire?

MR. COFFEE: Objection; that's a legal conclusion. That's what the jury’s
going to decide.

THE COURT: Sustained.
BY MR. STEPHENS:

Q Were you surprised by the Defendant's reaction?
Yes.
Why is that?
| didn’t actually think he would do it.
Why is that?

> O > O P

Because normal people don't set other people on fire.
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MR. STEPHENS: Court's brief indulgence. Your Honor, I'li pass the witness.
THE COURT: Cross-examination.
CROSS-EXAMINATION
BY MR. COFFEE:
Q You'd agree, sir, that normal people do all sorts of things when they are
threatened or they feel their life’s in danger; right?
A | suppose; yes.
You said you didn't hear any threats, you're a security guard; yes?
Yes.
You've been a security for some time?
Yes.
You started at the Gold Coast, | think?

Q

A

Q

A

Q

A Yes, sir.
Q And then you went to the -

A South Point.

Q South Point. Do you have training as a security guard?
A

Yes.

Q In your training as a security guard, do you believe that people always

are going to give you a heads up before they take a swing at you?

A No.
Q I'm going to hit you. You've heard of the term sucker punch before?
A Right, right.

Q The fact that somebody doesn't verbally make a threat doesn’t mean
that the person not a threat; would you agree with that?

A Yes.
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Q

In this instance when you came on the scené, you didn’t see the

beginning of the interaction between these two; is that fair?

A
Q

Yes.

But it is clear that this gentlemen, Mr. Newell, wants the other

gentleman to leave; that parts clear, right?

A

> 0 »r O P O P O

Q

Yes, Sir.

And he asked him and he asked him again; right?

Yes. |

And he asked him again; yes?

Yes.

And again; right?

Yes, Sir.

And at some point he even pushes him and the man won't leave; yes?
Yes.

At some point he sprays him with gasoline. You saw that on the video,

right, and the man won't leave?

A

> 0 PP

Q

Yes.

You even ask the man to leave at that point; yes?
Yes.

You're in your security uniform; yes?

Yes, sir.

Now you weren't on the frame when the altercation takes place. You're

some distance away when you tell Newell just leave -- not Newell the man that's set

on fire; correct?

A

Yes, sir.
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Q Fair to say the man was closer to Newell than you were {o fhe two of
them; do you understand what I'm saying? |

A Yes, Sir.

Q In fact, the distance, when you're telling the man to leave, at one point
the man turns and walks - | think he turns back and walks towards Newell again; is

that a fair characterization of what we saw?

A Yes.

Q  And that's after he's been sprayed with gas; yes?

A Yes, Sir.

Q Was he happy about being sprayed with gas?

A No.

Q  Allright. Did he raise his voice, that man sprayed me with gas?
A Yes.

Q Was Newell still asking him to leave at that point?

A Yes.

Q And you were asking him to leave; yes?

A Yes, sir.

Q And he wouldn't do it; right?

A Right.

Q And Newell sprays him again; right? There's a second time?
‘A Imsureifitwas second time or -~

Q Okay. You're not sure when you asked him to leave, but the man was
sprayed twice on the video we saw; right?
A Right. | just saw him sprayed once.

Q Okay. And at some point Newell pulls out a lighter; yes?
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A
Q

Yes.

And you said you were scared about putting out the fire because it was

near gas pumps, yes?

A

> 0 P O

Q

Yes, sir.

And you knew that fire and gas aren't a good combination?
Right.

That's common sense; right?

Yes.

When Newell pulls out the lighter and flicks it, he’s asking the man to

leave still; isn't he?

A

Q
A
Q
A
Q
A
Q
A
Q
A
Q
A
Q
A

Yes.

He says leave or | will light you on fire; right?

- Yes.

Leave. Does he say leave don't make me to it, just leave?
He just said leave or | will light you on fire. |

Leave or I'll light you on fire. And he does it three times; yes?

| ‘Two or three.

You testified at a preliminary hearing before; yes?

Yes.

Do you remember at that hearing saying it was three times?
On the third time 1 think it was when it ignited.

| think -- there we go - the third ime is when it ignited?

Yes.

Now | think we're in -- on the same page.

Okay.
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| pumps are; is that fair?

Q  When the man that's got gas on him sees a open flame near him and

somebody is telling him to leave and you're telling him to leave, does he leave?
A He should.

Does he back up?

No; a little bit.

But not much; right?

Not much.

Doesn’t [indiscernible] moves his feet; right?

Right.

And 'you’re familiar with the Circle K?

Yes.

O T O P O P O P O

I want to talk to you -- do you remember if the truck door was open or
closed when this was going on, the pick-up truck?
A I cannot recall.
Q  Andit's not real obvious in the video?
A Right.
Q

You've got some pylons and some other things around where the gas

A Yes.
Q  Andwe can't see behind the truck, but it’s fair to say that there’s that
kind of thing on the other side?
A  Yes
~Q  You saw the man -- now let me get something marked. You see Newell
pumping gas at some point between the pump and the car? '

A Yes.
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Q When the man starts to come around the car, what kind of escape route
does Newell have; do you know?
A He can back up and go towards the front of the truck.

If the door’s not open?

A If the door -- well if it's open he can close the door.

Q We don't know how quickly Mr. Newell moves; right?

A Right.

Q And the gentleman that's there is with a couple feet; yes?

A Yes.

Q | want to talk about the gentleman for a moment. And I'm going to

show you Defendant’s proposed A. Okay. I'm showing you a picture. I've spoken
with the prosecutors a moment ago. They know what I'm going to show. Do you
recognize the gentleman in the picture; who is that?
A Thatsthe -

THE COURT CLERK: That hasn't been admitted yet.

MR. COFFEE: Hm.

THE COURT CLERK: That hasn't been admitted.

MR. COFFEE: I'm going to. Two questions.
BY MR. COFFEE:

Q I'm just laying foundation now but it's easier to get this picture up. Do
you recognize the individual?

A Yes.

MR. COFFEE: Move to Defendant’s [indiscernible].

THE COURT: Any objection? All right. Ais admitted.

[DEFENSE EXHIBIT A ADMITTED]
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MR. COFFEE: And so | don't get in trouble. | done this -- 1 think we'll do it by
stipulation. We'll submit Defendant's B also.

MR. STEPHENS: No objection.

THE COURT: A and B are admitted.

[DEFENSE EXHIBIT B ADMITTED]

BY MR. COFFEE:

Q That's the gentleman that was by the red truck; right? |

A Yes.

Q Did the gentleman appear intoxicated to you?

A Not till after he was set on fire that | clearly see that he was intoxicated.

Q  Buteven after he went on fire it was clear that he was intoxicated; is
that fair? |

A Yes.

Q In fact, we had a discussion a few moments ago outside the courtroom.
| asked you if the man appeared drunk and you said --

A Yes.

Q It appeared that he was drunk. You came in again midway through.
You don't know what the man has said to Mr. Newell before you arrived on the
scene?
A Right. |
Q  Yuwent inside the Circle K for a few moments?
A Uh-huh.
Q  Yes?
A Yes.
Q

You don't know what the man said to Mr. Newell during that time?
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A Yes.

Q  You came back out and the man wasn't -- Mr. Newell was loudly saying
leave but you couldn't tell what the man was saying?

A Correct. _

Q  Your position whe.n you came out -- and correct me if I'm wrong -- but
Newell was face to face with this individual and you were off to a side; is that fair?

A Off to this side, yes.

Q Okay. So, you can't see actually what's going on in the man’s eyes |
when he’s looking at Newell. That would be the side of his head that you would
see?

A Side to rear, yes.

Q Okay. Now we've been working on the assumption that it was Mr.
Newell’s truck; right?

A Yes.

Q It could have been the other individual's, | suppose.

A True.

Q Okay. | want to show you what's been admitted as State’s 6. You see

the license plate there?

A Yes, Sir.

Q And that says -- what’s it say P Newell?

A P Newell.

Q P Newell. Okay. Mr. Newell's truck; right?

A Yes.

Q | want to you Defense B that's been admitted previously. Do you see

what’s hanging from the mirror of that truck?
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Q

Yes, sir.

What is that?

It is a handicap placard.

Let me talk to you about the fire for a few moments; all right?

Yes, sir.

Mr. Newell cooperaterd with your instructions by and large; is that fair?
For the most part, yes.

When you asked him to go back towards his truck, he went back

towards his .truck; yes?

A
Q

o Fr O

idea?

> O F

Q

Yes.

The person that had yelled at Mr. Newell from a distance, the bystander

Yes, Sir.
-- you don't know if the bystander knew the man that was set on fire”?
No, | don't.

You didn’t know if they come into the store together; you just have no

Yes; correct. ,
You don't know if Mr. Newel! knew any of those things or not?
No, | don't.

The man was adamant that he shouldn't have set somebody on fire;

right? He said something along the lines of how can you set somebody on fire? .

A
Q

Right.

And you said Mr. Newell's response was I'll cut you or I'll cut you too,

something like that?
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A Yes, something along the line.

Q  You talked about holding people there to make a voluntary statement;

remember that?

A Yes.

Q  You're trained as a security guard; yes?

A Yes.

Q  Why do you hold people there to make a voluntary statement?

A To give more than one story.

Q More than one point of view?

A Yes

Q  And memories fade also; right?

A Yes, sir.

Q You remember writing a voluntary statement?

A Yes,sir.

Q You remember saying that Mr. Newell said anything else to the
bystander beforehand?

A | can't remember.
MR. COFFEE: Permission to approach.
THE COURT: You may.

BY MR. COFFEE:

Q Counse! looked at the second page of the voluntary statement. Does
that refresh your recollection as what Newell said to the bystander?
A Pretty much, yes, sir. |

Q And what did Newell actually say fo the bystander; what did he start

with?

Rough Draft Transcript Day 2 - 42

- 883



© 0 N G B W N -

N N NN N M N - a4 A - @A a o -a A
(o] LN w N =, O W o~ » o E=N (%] By = O

A You don't know what you're talking about.

Q  You don't know what you're talking about. The man was accusing
Newell of lighting somebody on fire and being inhumane and Newell responds, you
don't know what you're talking about? Pl cut you or something along those lines;
right?

Right.

He never gets close enough to actually cut the man?
With a few feet. Not --

He never swings a knife at the man?

No.

> D » 0 »

Q  You don't know what Newell's perception of the man was, whether he

was a threat or not?

A I'm not --

Q  Just have noidea?

A Well he walked towards him.

Q Walked towards him. Okay. Did Mr. Newell ever threaten you in any
way?

A No.

Q  Did Mr. Newell ever raise a hand to you?

A No.

Q Did Mr. Newell try to run?

A No.

Q Did Mr. Newell -- was he agreeabIeAto waiting on the police? Did he

have a problem with that?

A No.
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Q

A
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certain?
A
Q
A
Q

A

Q
A
Q
A
Q

But Mr. Newell was anxious to - for the police to get there; is that true?
Yes. |

Did he mistake you for a police officer at some point?

I'm not sure. He may have.

Okay. Do you remember Mr. Newell saying to the gentleman that had

been lit on fire sit there and don't move, the police are coming?

Before.

After.

It might have been when | was stomping out the fire. I'm not sure.
Trying to stomp out the fire. You just don't know. He may have?
He may have.

He may have tried to hold the gentleman there. You just don't know for

| don't know.

Again, there was a lot of things going on?

Yes.

Do you remember Mr. Newell before the fire mentioning that the police

were coming, just go way and | won't even tell them which direction you went; did

you hear that at any point?

| heard the police are coming and go away.
And who said the police were coming, Mr. Newell?

Yes and the store clerk.

'And the store clerk. This is before the fire is set?

Yes.

So, before the fire is set, Mr. Newell and the store clerk both said the
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police are coming. You have asked the mah to leave Mr. Newell alone, just leave
after he's sprayed with gas, and the man stays right there?

A Yes.

MR. COFFEE: Okay. Thank you. Nothing further.

THE COURT: Redirect.

MR. STEPHENS: Yes, Your Honor.

REDIRECT EXAMINATION

BY MR. STEPHENS:

Q Let's start at the pbrti-on where -- right after the younger man is set on

fire. Did you ever hear the Defendant tell the younger gentleman to stay there and

wait there?
A After the fire.
Q  After the fire.
A No.
Q And in fat just previousty he was telling him {o leave; right?
A Yes.

Q Did you ever hear the Defendant tell that younger individual to stay
there because the police are coming?

A  He said leave me alone. Get away from me.

Q When the Defendant sprayed gas on the younger gentleman, you said
that he started to scream. He started to yell -~
No. |
| believe you said he yelled?

Yes.

o r o >

Okay. And was that a -- like a angry yell or was it more like a surprise
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yell?

truck.

Surpriée yell.

You've been asked questions about the placard that was in the red

Yes.
Did you ever personally look at that placard?
No.

Q So, you don't know specifically who -- to whom that placard was

o r

registered?

A No.

Did you ever see the Defendant use a cane?

‘No.

A wheelchair?

No.

Did you have any reason to believe that he was disabled?

No.

Did it appear that he was moving okay outside the vehicle?

> 0 Fr o Fr O F

Yes.

Q The intervener, the individual that intervened later on, what was the
Defendant doing with the knife when he went over to speak to that individual?
A Well he had his keys with the knife in his hand and he was just walking

towards him.

Q Okay. Was he waving it or swiping it or anything?
A More just walking and having it in his hand.

Q Okay. And then you were asked a question about your voluntary
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statement that you wrote for the police; do you recall that?
A Yes.
Q And it was specifically about what you wrote in there?

A Right.

Q Do you recall writing in your voluntary statement -- sorry. Let me just

reéd the full sentence. The driver of the truck turned and walked toward the

bystander and said, you don't know what you're talking about. Do you want me to

cut you.
A Right.
Q  And that was the statement that the Defendant made?
A Right.

MR. STEPHENS: Briefindulgence. Your Honor, I'll pass the witness.

THE COURT: Any recross.

MR. COFFEE: Just real quick.

RECROSS EXAMINATION

BY MR. COFFEE: | |

Q Would that voluntary statement, we talked about on direct there was
some discussion about Mr. Newell's attitude whether he was irradiated, annoyed,
and that kind of thing; remember?

A Mm-mmh.

Q Nothing in your statement says that he was irritated or set the man on
fire because he was irritated; right? s that true?

A Yes.

Q  Youre just kind of putting things together after the fact as best you can;

is that a fair description?
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A Yes, sir.
MR. COFFEE: Court’s indulgence.
BY MR. COFFEE:
Q That knife, how big was it? Was it a Rambo knife?
A No. It was attached to his keys, maybe two to three inches fully
extended.
Q With the blade open and evei'ything it's maybe two or three inches?
Yeah, with the blade open about three inches.
Something you might have with toenail clippers?
it was just a knife.
A little bigger? Like a little utility knife?
Yeah.
THE COURT: Okay. Hang on. I'm sorry. s the blade three inches or is the

OO0 > O P

whole thing three inches.
THE WITNESS: The entire knife was about three inches.
THE COURT: Okay. '
THE WITNESS:' It was just a small one that you attach to your keychain.
THE COURT: Okay. Thanks.
BY MR. COFFEE:
Q And so the blade would be less than half that size, an inch and é half
maybe less?
A Right. Inch, inch and a half.
MR. COFFEE: Okay. Thanks.
THE COURT: State, anything further?
MR. STEPHENS: No.
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THE COURT: All right. Thank you, sir, for your testimony. You're free to go.
THE WITNESS: Thank you.
THE COURT: Can | get counsel at the bench very quickly.
| [Bench conference -- not recorded]
THE COURT: All right, Ladies and gentlemen. | know we got off to a late
start but it's now 12:10. Let's go ahead and take a lunch break now.

During this lunch break, you are admonished that until you begin
deliberations, you are under oath and have not been discharged. Do not reach any
conclusions about this case as you’ve not heard all the evidence. Do not talk to
anyone about this case, do not investigate any facts of this case, do not view any
media press or intemet reports about this case. Do not talk to anyone who may be
involved in any way with this case. Do not discuss the facts of this case with each
other. Remember your badge at all times in and around the courthouse. Please
leave your notebooks dn your chairs. Let me ask the same question. Anybody
need long than an hour for lunch? Any, you know, thing that you have to do,
errands, phone calls, anything like that? Any hands?

All right. So, it's 12:10. Let's make it 1:15. And Randy will take you out
in the hallway and tell you where he wants to convene. All right. See you at 1:15.

[Outside the presence of the jury]
THE COURT: All right. We're still on the record outside the presence of the
jury. |

There was one objection that'we probably should memorialize. It was
an objection by the State during Mr. Gutierrez's opening statement. There were a
couple of objections that were made on the record that Mr. Gutierrez was crossing

the line from an opening statement into argument. The first two | didn’t use the word
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1 sustain or overruled just so as to not embarrass anybody, but they were obviously

essentially was applying the facts of the law which is more appropriate for a closing

susfained. The first -- at one point, Mr. Gutierrez was verging into an argument that

statement. Then subsequently in the opening argument the State asked for a
sidebar and they made the séme objection that Mr. Gutierrez's argument was again
crossing the line into argument. At that sidebar | overruled the objection because at
that stage Mr. Gutierrez was talking about things like state of mind and fear. | know
ihe State was concerned -- was probably concerned that he's tatking about things
that are unprovable but not necessarily so. Again, this is not necessarily what you
said. It's sort of my understanding of what your objection is. If I'm incorrect then.
certainly correct me on that.
| overruled that objection because at the time Mr. Gutierrez was talking
about things like feeling fear and state of mind which are facts and not necessarily
the application of fact or law. That what is what | understood your objection to be.
But obviously this is our opportunity to flush it out. If I'm incorrect or if | understood
incorrectly then, you know, piease let me know.
State, do you want to put the basis of your objection on the record?

MR. STEPHENS: Your Honor, | think you described really well. I'd just -- to
add to that also, Your Honor, is that -- and you already previously mentioned it - but
i aléo still felt like Mr. Gutierrez is still apptying some of the facts with the law and so
it was more of a [indiscernible], but your statement was very accurate.

THE COURT: All right. Mr. Coffee, anything that you want to add to that
record? |

MR. COFFEE: No. _

THE COURT: Ali right. Were there any other sidebafs’? | don't recall there
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being any other sidebars other than the-last one where we talked about scheduling
and lunch is really what was happening [indiscernible] even the technical one. So,
just so there’s no confusion about what we did. |

Ali right then. Anything else you guys want to address outside the
presence?

MR. STEPHENS: Not from the State.

THE COURT: All right. See you guys at around 1:195.

[Recess taken at 12:09 p.m].
[Proceedings resumed at 1:19 p.m.]
| [Outside the présence of the jury]

THE COURT: All right. Anything you guys want to address or put on the
record before we bring the jury back in?

MR. COFFEE: Just one thing real quickiy, Judge. And ! didn’t think of this
until we got back to the office.

| know the Supreme Court allows the jurors to ask questions. Atthe
end of the last witness, we didn’t ask if there were any juror questions, but | may
have missed it if we did, but 1 didn't know the Court's practice on that.

THE COURT: Well in these jury instructions that | gave yesterday, | explained
the procedure if they want to ask any questions, but | don't typically ask the jury after
the witness if they have any questions.

MR. COFFEE: Okay.

THE COURT: In my experience if they have questions they.ask ‘em any way.
I've had lots of trials where they ask tons of questions. | had one where the jury
asked questions after every single witness. But | don't stop and ask the jury if they

have any questions, but if they do have any questions | will most certainly address
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‘em. But it was in the instructions that | gave yesterday. | had this whole section

|where I talk about here's what you do if you have any questions.

MR. COFFEE: No, | remember that instruction. | just didn't -- just figured out
what the practice was from the various courtrooms because some judges will stop
and say is there any juror questions.

THE COURT: Yeah. | don't typically stop. My experience is | don't need fo.
If they have questions they'll ask ‘em anyway. -

All right. Anything else you guys want to address? All right. Let's go
ahead and bring them in, Randy.
[inside the presence of the j_ury]

THE COURT: All right. Will counsel stipulate to the presence of the jury?

MS. WONG: Yes.

MR. COFFEE: Yes, Judge.

THE COURT: All right. Let's go ahead and have the next witness sworn.

AARON GACH
[having been called as a witness and being first duly sworn, testified as follows:]

THE COURT CLERK: Please be seated. Please state your name and spell
your first and last name for the record.

THE WITNESS: My name is Aaron Gach, A-A-R-O-N, the last name is
G-A-C-H.

THE COURT: You may proceed.

DIRECT EXAMINATION
BY MS. WONG: |
Q  Sir, do you still live in the state of Nevada today?

A I'm presently in Utah right now.
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Q All right. Did you come back just to testify for this -- in the trial?

A ldid.

Q | want to direct your attention --

THE COURT RECORDER: You can get cioser to a microphone. |
BY MS. WONG: |

Q And | apologize, Mr. Gach. I'm not tall enough to use the podium we
have here. So, I'm going to do the questioning from this table. If you can’t hear me,
let me know and [I'll talk louder.

A Okay.

Q 1 want to direct your attention to October 10" of 2012 approximately 1
o’clock in the morning. Where were you at that time?

A | was at Gircle K gas station on Las Vegas Boulevard by -- between
Pebble and Silverado Ranch. _

Q So, back in October of 2012, you did reside here in Las Vegas?

A fdid. | Waé at Sedona Apartments around the corner.

Q And that Circle K that you just mentioned, that's located here in Clark

County?
A Yes.
Q | want to show you what's been admitted as State’s Exhibit Number 1.

Do you recognize this place?
A Yes.
Q  And that's the Circle K?
A Yes.
Q  That you went to October 10™. Now how did you arrive at the Circle K,

what mode of transportation?
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A | rode by motorcycle there.

Q  Whenyou fode your motorcycle to the Circle K, where did you park?

A | parked, according to this picture, to the right hand side. if you're
looking at the building, to the right hand side of the main door there's a handicapped
spot and then there’s a che_ckered board. | was in this checkered board spot where
| always park there.

Q  Allright. So, where you park is not actually in this picture frame?

A Not in this picture.

Q  Sowhat did you observe while you were there?

A When | pulled up, | had observed two gentlemen having a conversation
amongst each other on the loud side. It caught my attention so | decided to stand
and observe it.

Q Okay. Let me show you State’s Exhibit Number 2. Can you show us
on this exhibit where _these gentlemen were having a conversation?

A The conversation took place between the first gas pump you see here
and -- |

| Q Now let me stop right there. You can actually -- if you touch the screen
you can draw on it.

A Oh, okay. It took place in this area here. This is where it started. When
I pulled up | noticed two gentlemen having a conversation around the back of the
truck.

Q Can you describe these two gentlemen for me?

A One of ‘em was a man with a gray beard and whitish hair. The 6ther
person had his hair pulled back very tight, a little on the heavier set side, probably

somewhere in 30s and the other man looked about in his 60s.
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Q  Allright. So, this gentleman that you saw who was in the 60s with the
white beard, do you see him in the courtroom today?

A Yeah

Q Will you please point to him and describe an article of clothing that he is
wearing?

A He's wearing a tan shirt in between the two people at this table.

MS. WONG: May the record reflect the identification of the Defendant.

THE COURT: The record will so reflect.

BY MS. WONG:

Q And the younger gentleman with his hair pulled back -- I'm showing
Defense Exhibit A -

A Yep.

Q  That's the individual that you saw talking with the Defendant?

A Correct.

Q Now Where were these two gentlemen standing in relation to one
another?

A Rather close. | actually thought t'hat the two gentlemen knew each
other. |

Q What gave you that impression?

A The conversation that | had overheard was one wanted a ride back to
where | thought he came from, is what it sounded like, and the other one said I'm
not taking you anywhere. And the other guy said, where am | supposed to go. So,
from that it sounded to me like they knew each other and one didn’'t want to take the
other one back to where he started from. That's why | sat there listening to it

because | thought it was entertaining.
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Q You thought it was entertaining?
| A For a minute, yeah.

Q So, the person that was asking for the ride, that was the younger
individual?

A Yes.

Q  And the one that was telling the younger one that he wasn't giving him
a ride, that was the Defendant? '

A Correct.

Q Now were they arguing at this point or was it just a loud conversation?

A | would say it was a disagreement conversation. it wasn't going
beneficial in either direction, but one -- the gentieman over here had said for the
other gentleman to leave him alone.

Q Okay. And what was the younger individual doing?

A Persistently keep coming back up to this gehtleman, for what reason
I'm not sure. He told him he wasn’t'going to give him a ride anywhere. He said go
away from me. Leave me alone. He kept coming back to him.

Q Now you said the Defendant kept saying leave me alone. Was this
younger gentieman, was he touching the Defendant?

A Not him directly, no. His car. He was around his car.

Q  Allright. Was the younger individual making aggressive moves towards

the Defendant?

A | don't know if | could perceive it as aggressive, but he definitely kept

coming back. That's why | thought they knew each other.

Q When you say coming back, are you talking about he was just in his

space?
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A Yeah, he got in his face and he waiked away and then he came back.
Q | mean, not in his face but in his space. |
A In his space.

Q Correct.

A

Space, yeah, in his space.

Q At any point did the younger individual get within -- I'm talking an inch --
of the Defendant’s face?

A Not in like an aggressive manner where someone wants to chest up to
you to push you around, not like that, no.

Q Okay. At any point did the younger individual threaten the Defendant?

A Only in his persistency to keep on returning to this individual.

Q And hov‘\,r close did the younger individual actually get to the Defendant?
A Close.

Q  Howclose?

A

Almost at his face. Within a foot, one foot from each other, yeah.

Q  Okay. And whatwas the younger individual saying when he got within
a foot of the Defendant? |

A Words exactly, | can't recall.

Q Were they threatening in nature?

A Not really. | didn't see ‘em as -- the only thing | perceived as
threatening is he kept coming back when he was told leave me alone. He kept
coming back. |

Q Okay. All right. So, what happens after you observed this conversation
taking place?

A The older gentleman told the guy to leave him alone, to go away. He
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kept pestering him and coming back to him. He said if you don't get away from me
I'm going to cut you with this knife. He waved his hand around. It looked like a
keyring. | never saw any weapon like that.

Q  Did you actually see an object in the Defendant’s hand when he said
I’'m going to- cut you?

A From where | was | only saw the hand motion.

Q  Okay.

A And it was as if he was griping a set of keys.

Q Okay. So, you didn't see the object itself, but it looked like he was
grabbing something -- hold.ing something.

A He made the gesture if you don't leave me alone I'm going to do
something to you.

Q Did he say I'm going to do something tb you -

A No.

Q -- or I'm going to cut you?

A He said I'm going to cut your little pecker off, is what he said.

Q Okay. And where did the Defendant have this knife pointed at when he
said I'm going to cut your little pecker off?

A In his direction.

| Q In his direction. Okay. And how far was the Defendant standing from

the younger individual at the time?

A Maybe four feet.

Q  And when the Defendant said I'm going to cut your little pecker off, what
was the younger individual's reaction? |

A No, you won't. He tried to tumn around and walked two steps back the
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other direction and thén turned around and came back. | haven't really seen the .
video and it's been a couple years.

Q Okay. You've never seen the video of that?

A [The witness shakes his head in the negativel.

Q So, now at any point did you hear the younger individual say he was
going to cut the Defendant?

A No.

Q Did you ever see a weapon in the younger individual's hands?

A No. |

Q All right. So, what happens after the younger individual walks away
after being told he’s going to have his little pecker cut off?

A At that moment, the South Point security guard had gone into the store.
When he had come back out | was still watching this going on. He stopped and
turned and at that some --

Q Whois he?

A The security guard. The security turned -- when he came back out and
looked at me, | locked at him at that same time. As soon as that had happened, |
looked at the security guard. We both looked forward and heard him say, heard the
youngér man say he sprayed gas on me. He just poured gas on my face.

Q Okay. Now did you actually gas being sprayed onto the younger
individual's face? |

A At the exact time that that happened my eyes were turned to the
security guard. When | looked back, | saw the younger man wiping his face saying
he sprayed me with gas, he poured gas on me.

Q All right. And what happened after that?
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he stood there and he goes, he poured gas on me. He said just waik away. And |

A The security guard told him to walk away. He said just walk away. And

looked back at the security guard and that guy, the younger gentleman, seemed to
have veered towards this direction, if you can see that, over this way. And words
were uttered, leave me alone or I'm going fo light you on fire.

Q  And that was uttered by whom?

.A That was from the man over here, the gentieman there.

Q  The Defendant?

A The Defendant.

Q  Allright. Now when the younger individual was wiping his face saying,
you know, he sprayed with gas, what was the Defendant doing?

A Pumping gas in his car.

Q And then at that point that's when the security guard intervenes and
tells the younger individual to just go away? | |

A Right. So, we stand there watching him when he told him to walk away
and he kept walking back.

Q  Okay. Andwhat happened after that?

A The Defendant pulled out a BIC lighter and he ficked and said, I'm
going to light you on fire if you don't leave me alone. Get away from. He said, no
you won't. He flicked the lighter once and he was a decent amount of space away
from him that that wasn't going to do it. But when he did it again because the guy --
‘the_ younger gentieman 1 think bent forward or took a step towards him. He did it
again, he put his arm out that he had just wiped his face off with gas with to block
the flame | guess and his arm went up in fire and then the rest of him went up in fire.

Q  Howmany times did you see the Defendant actually flick that lighter?
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A Twice.

Q  And how many times did you hear the Defendant say he was going to
light the individual on fire?

A Once.

Q  Okay. And how closer was the younger individual to the Defendant
when the Defendant flicked that lighter the second time to light him on fire?

A A foot. He was close.

Q And was it that the younger individual walked towards the Defendant or | -
did the Defendant walk towards the younger individual?
No: the younger individual walked towards the Defendant.

That's your recollection of it?

> 0 »

It's been a long time.

Q That's okay. lAIl right. Now at this point the younger individual goes up
in flames; right? What happens after that?

A He's screaming. He shed the clothes that were left on the ground. The
brave security officer must have- walked -- as | was ready to duck‘behind the truck
thinking the place was going to go up in a burst, he must have walked forward
towards him. | remember him stomping out the boxer shorts on the ground; |
remember the younger guy running around. it hurts, it hurts. He lit me on fire, he
light me on fire. He's running around this area of the gas station over here now.
The othér gentleman must have finished pumping his truqk. | know he was standing
by the front of his car, by the door of hirs car. Thatall happened fast. The clerk was
on the phone. After he got liton fire and the security guard stomped out the boxer
shorts, | went inside the store to go get the frozen coke | originally was going to get

30 minutes ago, and when | went in, they're like, what happened, what happened. I
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said he poured gas on him. He lit him on fire. -VVhen | came back out, the younger
man was sitting on this pedestal here. |

Q Hold up. Give me one second to just kind of clear away all this.

A He had him sitting here and he gave him a towel to put over his 1ap.
Oh, yeah. When | -- before | went into the store, when that incident was going on
and the lighter was lit, another person was walking behind me. He also saw that
same incident and he had some words to say at the same time. |

Q Okay. | don't want to talk about what the other guy saw. However -- soO
at some point after Defendant lights the younger individual on fire, another individual
walks by the gas station?

A He’'s walking up as it was going on. Right.

Q Okay. He's walking up as it's going on?

A Yep.

Q  Okay. Is there an interaction then between the Defendant and this
other individual?

A Yeah. |

Q' Okay. Can you tell us about that?

A As | was ready to duck behind that truck because this Iargé ball of
flames go up, that guy walked by. He walked all the way to the end of the gas
station all the way to this corner. It would be like over here area, way over there.
And he says what's matter with you. That's a human being. We don't light human
beings on fire at a gas station. The other gentleman, the Defendant, said, it's none
of your business. I'm going to cut you with this knife. And he said, are you going to
light me on fire too?

Q Okay.
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Defendant doing?

A He proceeded to walk across the street.

Q  Whodid?

A That person who had seen that went across the street. 1think he must
live at the apartments or whatever. He came back to the gas station after.
Adter that happened, | heard that statement. After | heard that, that's when | went
inside the store and then | came back out.

Q During that confrontation with the other individual, what was the

A Well he obviously must have heard the other person make the
cdmment to him. He said it's none of your concem. I'll cut you with this knife. He
said, are you going to light me on fire too. Then that seemed to end. That guy
walked away. The Defendant went back to the front of his truck.

Q Okay. Did the Defendant at any point approach that other lndlwduai’?

A No.

Q All right. And you say you saw or you heard him say I'm going to cut
you with his knife? Did you actually see a knife at that point?

A Same thing. Just the hand gesture of pointing.

Q Okay. Now other than pointing that knife at the other individual, did the
Defendant point the knife at anybody else?

A No.
Q Okay. So, he didn't point the knife at the younger individual?

A Well he did that before he got gas poured on him. He said, 'm-going to

cut your pecker.
Q Okay. But afterwards you didn’t see him --

A No, no.
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Q  --point the knife at the you.nger individual? Okay. And so what
happens after the other individual leaves?

A After he left | went in the store. | came back out of the store. The
security guard was still there. By then, the security guard’s boss showed up. The
clerk had called the fire department and told them that both fires were out as in the
clothes and the individual. |

' Q  What was the Defendant doing?

A Still standing by his truck.

Q  What was he doing by his truck? |

A | think he was eating some of the food that he had bought from the gas
station because within maybe a couple minutes after the ambulance showed up, the
police showed up, and when that happened, he was still eating the food that he was
eating before.

Q Okay. All right. And, Mr. Gach, as you testified to earlier you halven‘t
seen this video yet; right?

A Mm-mm. 7

[EXHIBIT #18 PLAYING]
BY MS. WONG:

Q All right. Now do you recall what's happening here?

A Yeah. That's where he sprayed him with the gas, yeah.

Q How far would you say the Defendantis standing from the younger
individual when he sprayed him with gas?

A About four or five feet. It's like two arm lengths.

| Q And Mr. Gach, earlier you had said that the younger individual at some

had gotten with an inch or inches from the Defendant. When you see that point in
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the video that you recall, will you let us know?

A Mm-hmm.

Q Okay.

A Right about there; right there.

Q Okay. What's right there?

A Well that's him reaching out to him.

Q Okay. So, earlier | had said when the Defendant flicked his lighter, was
it the Defendant who approached the younger individual or wa.s it the individuai who
approached the Defendant, and you said definitely the younger individual
approached the Defendant?

A Yeah, 'm wrong.

And when now seeing this video --
Yeah.

-- what's your response to that question?
Yeah. He reached out towards him.

The Defendant reached out towards the younger individual?

o0 r O >

Yeah. If you play that -- is that the first flick of the BIC or the second
one. '

Q Are you asking me?

A Yeah. | can't tell -- where it's paused | can't tell if that's the first timé he
reached towards him or if it's the second time that he ignites him.

Q Okay. We'll go back about 15 seconds. Earlier when you said the
Defendant got -- or the younger individual got within an inch or inches from the
Defendant, at what point did that happen?

A Well he got close to him in the very beginning of the -- before he
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thinking the place was going to blow up.

sprayed gas on him he was real close to him. He poured the gaé on him and then |
guess from where we're at now, he had poured gas on him. Now he's reaching
towards him. Can you play that?

Q Which part? You want me to play the -

A Right where it's at if you can roll it forward.

Q Okay. Mr. Gach, right before the Defendant lit the younger individual
on fire, did the younger individual even take a step towards the Defendant?

A No.

Q Now do you recall what the Defendant was doing at this point when he
walked into the victim or towards the victim?

A No. | think | was probably ducking behind the truck at the same time

Q That's a good point. Okay. Why were you so afraid that the whole
place was going to blow up?

A. Because you've got open flame and you've got an open nozzle and
everything else gas station. | mean, you saw how big that light was, how much light
came off that. It was scary.

- Q  You were scared?

A Yeah.

Q  You thought your life was in danger?

A 1didn't know if I should run and help the guy that got lit on fire or duck
behind the truck because the whole place is going to blow up.

Q And do you recall how many people were at the gas station that night
that you can see?

A That were actually present probably like half a dozen, and then by the
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time the authorities came probably four more on top of that?
Q But at the time that this younger guy got lit on fire, there was about half
a dozen people at this gas station?
A Including all the staff and all, yeah.
What's on fire on the ground there?
His boxer shorts.
What was the younger gentieman wearing at this time
Nothing.
Q And do you know what the Defendant was doing at this point, why he

> 0 >

was advancing -- what he was doing as he’s advancing towards the younger
individual?

A ‘No. You know, as | said, | was surprised that the security guard walked
towards the fire as | moved back. So, by the time | came back up, you know, from in
the position to be able to see what was going on, | saw the security guard stomping
out the shorts. ! thought he went to his truck and got this guy a towel. And then |
think the Defendant went back to his truck. | was standing next to the security guard
asking him if he was going to let the guy leave.
| Q Let the Defendant leave?

Yeah.

Did the younger individual ever try to leave the premises?

Uh-uh; no.

Do you recall if the Defendant ever told the victim he couldn’t leave?
The Defendant ever told the victim he couldn’t leave? No. 1 don't know.

Did you ever hear that statement?

> 0 P O » O >

| never heard that statement.
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Q Wil you let us know when you saw the Defendant engaging that second
individual.

A Oh, okay. Probably right here.

Q  Okay. What makes you say that?

A Because the way he’s attention is directed out toward there.

Q Okay.

A Out towards that direction.

Q Now earlier you said that the Defendant never approached that second
individual? |

A ldidn't--

Q  Does it now appear on the video that he does in fact approach that
second individual? |

A Yeah, yeah, he does. | thought he had yelied that from the corner of his
truck, but obviously he walked over there.

Q - Okay. How soon after the younger individual was set on fire did the
police and paramedics actually respond to the scene?

A A while, a little while.

Q  Asin minutes, hours?

A Enough time for the gentleman who walked up behind me to go across
the street to his apartment, come back with a relative, and people wére asking why
is there naked guy running around the gas station.

| Q Okay. So, by the time the other guy came back to the gas station, the
paramedics and the police still had not arrived?

A The ambulance came a couple minutes after that and then two patrol

cars came in after that or police cars.
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Q It was more than a few minutes. Now after the younger individual got
burned, did you notice any injuries on him? ‘

A No; | heard the ambulance driver take him and said I've gota - 'm
going to UMC, | believe. | have a burn victim, second degree burns all over his
body, and we're taking him there now. They left quick. They left real fast.

Q So just a few questions before we end here. Did you ever hear this

younger individual say anything threatening to the Defendant?

A No. _

Q " Did you ever see this younger individual with a weapon’?

A No.

Q Did you ever see this younger individual touch the Defendant?

A The actual Defendant, no.

Q  And you mentioned all he did waé lean on his truck?

A Mm-hmm.

Q Now did you actually see what the younger individual was doing to that
truck?
No.

Q Okay. Did you ever see the younger individual key his car, key his
truck?

A | didn't, no.

Q Okay. Did you ever see him get into the bed of his truck?

A No.

Q  Did you ever see him go into the -- sit on the driver's side or the driver's

seat of the truck?

A When | first gof there, he was - the younger individual was around the
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passenger side of the truck which is why | thought that they were together.

Q Okay.

A And so -

Q  You didn't see him in the fruck?

A | did not see him in the truck. As far as the passenger door, | don't
know if the passenger door was open or not but he was definitely on that side of the
vehicle.

MS. WONG: Okay. Il pass the witness.

THE COURT: Cross-examination.

MR. COFFEE: Thanks, Judge.

CROSS-EXAMINATION
BY MR. COFFEE:

Q  You said you saw the younger man around the passenger side of the
truck?

A Mm-mm.

[STATE'S EXHIBIT #18 PLAYING]

Q  And I'm going back before the State had actually started the video. If!
tell you as opposed to running this back, and the State can correct me if I'm wrong,
but this is when Mr. Newell walks out of the 7-Eleven [sic]. Did you see Mr. Newell
walk out of the 7-Eleven [sic] or do you come-in after that?

A | came in. He was already outside.

Q He was already outside. Okay. The two men were having a
discussion, | think you described it as a loud discussion; is that --

A A disagreement.

Q A disagreement.
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Yeah. It wasn't like a hatred argument. It was just --
The young man wanted a ride?

That's what it -- yeah.

And the alder man said no.

No. Right.

And the younger man was persistent, | think you said?

>O_>D>_O>

He said where am | supposed to go.
Q Where am | supposed to ga. And you thought that they must be friends
because the interaction didn’t make a lot of sense unless they were friends; correct?
A Yeah.
- Q It would have been strange, for example, for the younger man to be that
persistent with a total stranger?
A That was my first thought.
Q Okay. It probably would be frightening to a total strange for the young
man to be that persistent to demand a ride of that [indiscernible]?
A It's possible.
Q Possible. And, again, to this day do you know if the two were friends, if
they knew each other at all? |
A Well I'd hope a friend wouldn't light a friend on fire. It was just that
when | got there the canversation where am | supposed to go. | don't care. You're
a jackass. Leave me ajone. Thaose are types of things usually you hear between
bickering people who know each ather. If someone says get out of my face or I'm
going to hurt you, usually it's, okay, time to naw. That's why | thought they knew
each other.

Q Okay. And that was the point because you watched this for quite some
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time; didn't you?

A What's that?

Q You watched this for quite some time, going on minutes?

A Yeah, yeah, yeah.

Q And the young man was persistent during the whole time that you
watched him wanting a ride, up until | mean, he gets lit on fire at some point, but
up until that point he’s persistent. | want a ride, I've got no place to go, that kind of
thing.

A Yeah. He didn’t seem to want to leave this guy alone, no.

Q And the older man said time and time and time again leave me alone,
leave the area, leave, but the younger man wouldn't do it; right? ' |

A Correct.

Q And at some point there was a question about whether or not the young
man followed the older man. Now you said before -- you came in a little bit after this
so I'm going fast forward. At this point, wouldn’t you agree that the younger man is
on the passenger side and the older man's walking towards the driver’s side; right?
It's 630 on the frame.

A Yeah, | can’t -- | don't see the younger gentleman in the picture there.
Is he over here — there. Okay. Yep. That's him.

Q It looks like he's reaching in the back of the truck maybe?

A Yeah. 1wasn't -- | didn't pay close attention to that because -~ | never
heard the Defendant don_‘t do that to my truck. | never heard him say get out of my
truck. | never heard him say get away from my truck even. | just heard him say get

away from me.

Q Did you see him approach the man -- both of them on the passenger
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side and ask him to leave? Did you this or is this before you got there?

A This is probably about where -- when | came in.

Q Okay.

A | And this probably where he said | need a ride, and he said no. He says
where am | supposed to go. _

"Q  Okay. And we're in about eight minutes on the video?

A Yep.

Q I'm just going to let it play through for a moment, if | might. The older
man walks back to the driver’s side of the truck? |

A Mm-hmm.

Q  And the younger man, it looks like he's reaching across the bed of the
truck; is that accurate?

A Yeah or he's leaning on it.

Q  Leaning onit, leaning into it. That's what you saw; right?

A Mm-hmm.

Q  And the older man approaches him again and that's when he waved a
knife and said something about his little dick?

A Yeah. There you gd. Okay. So previous to that happening must have
been when he said | need a ride, he said no -

Q Okay.

A -- and leave me alone, and then he came back around and that's the
part that | heard, Ieave' me alone or I'm going to cut you with this knife. 'm going to
cut your little pecker off. That's when | realized it was going sour.

- Q  Okay. Andthere was never actually any contact in this. He waves and

kind of tries to scare him. The younger man doesn't leave; does he?
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A | don't think he ever - | don't think he goes anywhere past this middle
part of the --

Q Okay. It looks like the older man is still having discussions. It looks like
he’s pointing towards the Circle K; do your remember what he saying?

A No.

Q Do you remember the older man leaving to go to the Circle K to'say

something to the manager; do you remember this?

A | know that the clerk got involved; no, | don't. -‘Are you sure the timing is
correct that --
Q I'm not sure when you arrived. So, this may have happened even

before you arrived; it's possible?

A It's hard to tell because | don't remember him walking away from him
after threatening him with that knife, which is what you just told me he just said to
him, I'm going to cut you, and then you seem him walk away.

Q Okay. It may have been as late as this when you come in?

A | heard him say I'm going to cut your pecker off. So, whatever scene
we're in when that scene takes place is where - | was there already for that.

Q Okay.

A I do remember the clerk getting involved but | --

Q And | suppose the point is you come in the middle of things, to some
extent? You come in the middle of things to some extent. They're already having a
discussion.

A Yes, agreed.

Q Okay. And there's situation where he comes back again towards the

gentleman. So, maybe this is -- but maybe -- it's hard to tell what exact happened;

Rough Draft Transcript Day 2 - 74




© o ~N & G ke L N

10

1M

12
13
14
15
16
17
18
19
20
21
22
23
24
25

right?

A If | saw the tape from --

Q  There's no audio.

A | know. | can't tell the frame part of where we are. See, he's waving his
hand at him again.

Q It looks like he's pointing. And do you know where the -- would | be
correct in saying that the front of the store is right in this area from the pumps?

A The front of the store is right here.

Q Okay.

A Im right -- I'm -- that Hummer that pulled in there, you saw before you
saw the outline of a black truck, that Hummer that pulled in --

Q Yes; perfect.

A -- he pulled into that front space. I'm in the front of that. The security
truck, the South Point security truck, is directly in front of the front door.

Q Okay. So, when the Hummer comes in we'll be able to tell where the
front door is?

A Yeah. The front door is here.

Q  Okay. We're at --

A There's the Hummer pulling in. He's pulling in to the very front space

Q There we go.

A The South Point truck is actually in front of this Hummer. It's actually
like here.

Q  Okay. There’s been several imes that Mr. Newell's walked around the
back of the truck and tried to get this individual to leave, saying, leave, leave, just

leave and get off my truck, and it didn’t do any good?
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A See, | remember the Hummer pulling up and | remember it pulling up

pretty soon after | got there.

Q So, we know for certain you're there at this point, there’s no question?

A Yeah, yeah.

Q Okay.

A So, as far as that other point when he pointed his arm at him and
saying that that's when he was going to cut him, I'm not so sure that was the right

time.

Q Okay. Good enough. Now Mr. Newell at this point is between his truck

and the gas pump?

A | believe he's filling his truck at this point.

Q And we don't know if the gas [indiscernible] is behind him orin front of

him whether it blocks his exit or not?

A He's filling the truck right there, in my opinion.

Q Okay. And the other man looks like he's walking around the truck
toward Mr. Newell; is that right?

A There, sprayed him right there.

Q Do you remember if Mr. Newell had a safe exit up toward the front of

the truck where the gas -~

A The door was open.
Q The door was open.

A The door was open.

Q The door was open so he’d have a safe way to get away. He was in a

corner and the bigger man approaches and he sprays him; is that accurate?

A Yep. I'm almost positive the door was open.
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Q  Okay. Anditlooks iike he's going to walk away and this is the point and|
where it - |

A He walked over there.

Q - yeah at 1310 where the security guard says [indiscernible]
somewhere right in here; right?

A Yeah.

Q  And there’s a pretty good distance. But then he comes back towards
Mr. Newell.

A That's what | was trying to say was he approached back after being
sprayed with gas. Here he is walking up towards him again.

Q After being sprayed with gas, after being told to leave, after the secunty
guard tells him to leave, he goes hack towards to Mr. Newell and Mr. Newell is still
in that little area.

A And he's told him I'm going to light you on fire if you don't leave me
alone, and he says, no you won't.

Q He sprays him a second time, it looks like; is that nght’?

A | don't know.
Q Okay.
A | can't -- | don't see any gas coming out the same time. | think he's

probably threatenlng him at that point.

Q Okay. It looks like he's moving toward him again at 1400
| don't think his balance was very good.
Okay. Did it appear that he was drunk?

Yes.

o O P

Okay. Buthe's in that small space at 1412 between the back of the -
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truck and Mr. Newell's door. Remember him saying anything about his shirt getting
ruined? He ruined my shirt; you sprayed my shirt with gas; my wife bought this shirt;
you remember that?

A | heard him say he sprayed me with gas; you ruined my shirt. I do
remember something about a shirt. | don't remember the wife thing about the shirt.
| do remember him saying he poured gas all over me. |

Q Okay. And ruined my shirt. And that's about the time he comes back
towards - it looks like he’s back in Mr. Newell's area again at 1450. Mr. Newell
pushes him perhaps.

A Are you sure he didn't stumble.

Q He might stumbled. You may be right.

A | just remember after he doused him with gas it wasn't very long until
he --

Q I think here is where we have the -- he's pointing. And there’s
something that he does at -- he’s pointing at Newell; do you remember what he was
saying?

A He just keeps saying he poured gas on me, he poured gas on me, and
the security guard said just walk away.

Q Did he seem upset at that point?

Who?
The man that got gas poured on him?

He was -- like | said, his state of mind wasn'’t really --

o r O F

~ Pretty drunk?

A Honestly, when | first got there, personaliy | thought he was mentally

challenged when | first got there. | really did not feel that he was -- remember | said
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he wanted a ride --

Q  Yeah

A - and he said where am | supposed to go. The way that all came out to
me, the way .that | took that was he wasn’t_in a-real clear thinking mind.

Q  Okay.

A Where am | supposed to go, type idea. He wasn't véry clear about a
lot, but he said his shirt got ruined. He wasn't real clear, like you ruined my ghirt. It
was, you poured gas on me. My shirt got wet, you know.

Q  Would erratic be a fair description?

You know Vegas. Drunk people come up to you all the time.

A Erratic.

Q  Yeah

A Confused.

Q  Confused. Okay.
A Drunk.

Q  Drunk.

A

Q

They do. You've lived here for a while?

A Uh-hm. I'm from Detroit and I'm a locksmith on top of that. So, | .deal
with the public in weird situations all the time.

Q | Usually when you tell ‘em to go away they go away; right?

A [Inaudible response].

Q Usually they don't corner you behind your pick-up between a gas pump
and refuse to listen to reason; is that fair?

A That's fair but --

Q | understand. Now Mr. Newell at this point he approached the
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individual. Do you remember him making any threats after the individual was set on
fire?

A | d.on‘t remember hearing Mr. Newell say anything after fhe incident
happened. | remember looking at the security guard just saying you're going to let
him leave.

Q Okay. Did Newell try and leave?

A No. Thatwas kind of weird too.

Q Do you remember him asking the security guard -- it looks like he
follows the security guard and trails along with t.he security guard?

A | was surprised the security guard ran forward.

Q Okay. And Mr. Newell seems to be staying in the -- in arms reach of the |
sedurity guard. He doesn’t appear to be threatening to the security guard in any
way?

A No.

Q Mr. Newell wasn't threatening to you in any way?

A Not to me directly, but by causing the scene made me feel for my life,
yeah.

Q Absolutely. He could have put a lot of people in danger. Absolutely no
question. But as far as direct threats to you no? '

A No.

Q  And the individual that we talked about before that was on the outside
that had something about are you going to light me on fire too, that person, Mr.
Newell Wasn’t close enough to actually do damage to that person; was he?

A He was never in striking distance if that's what yoﬁ mean.

Q That's what | mean.
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A No. If he had a knife he wasn't within three feet to reach him, no.

Q Okay. So, Mr. Newell didn’t want the other person involved at that
point? 1 think he said something along the lines of mind your own business?

A He did. It's none of your concern.

Q It's none of your concern. |

A | believe that's what | heard.

MR. CQFFEE: Court's indulgence. Thank you very much for your testimony.

THE WITNESS: Thanks.

THE COURT: Any redirect?

MS. WONG: Yes, Your Honor.

REDIRECT EXAMINATION
BY MR. WONG:

Q Mr. Gach, when you said you - when you first arrived you heard a loud |
conversation oceurring between the Defendant and the younger gentleman, and
somebody called somebody a jackass. Who called who a jackass?

A The Defendant called the younger man a jackass.

Q Okay. And what was his demeanor like when he said that

A He seemed very frustrated that he was being pestered for something,
whether it be a ride or money, he said leave me alone.

Q Now even after the - when the Defendant sprayed -- after the sprayed
the younger gentieman with gas, who app_eared more upset, the Defendant or the
guy who just got sprayed with gas?

A | don't really think that the Defendant was upset when he did that. The
younger guy was upset because he just got gas in his face.

Q Okay. Atany point did it appear as those the Defendant was upset?
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A - Startled. He was not in the great mindset so I'm not really sure how he
would take that, you know. Most people you 'get burned with gas you don't want to
hang around and find out more bad things happen but --

Q But my question was did the Defendant appear upset at any point, the
Defendant?

A No.

Q Okay. So, he didn't even appear upset before he lit the --

A He was upset with the guy but, | mean, he was agitated. But, | mean,
when you say upset, yeah, he was upset. This guy's been pestered him for a while
s0, yeah, he was upset. But | don't think he was any more upset than, you know, he
wasn't out of control at that moment.

Q So, were you surprised when the Defendant lit the younger guy on fire?

A Personally, | thought he was trying to scare him. That's my -- when it
took place, | could have sworm that | saw that BIC flick twice.

Q You said you thought he was just trying to scare him; what do you
mean by that? | |

A To get him to go away. That's what | thought. He didn’t seem to have a
-- I'm going fo burn you till you die but who knows.

Q Now that you've watched the video, now what do you think?

A After he douses him with fire, he tums around and he walks back to
him. He told him to get away from me. I'm going to light you on fire. He says no
you won't. And then he proceeded to remove him from him. He chased him down
with a BIC lighter. |

Q Ali right. So, in your mind_now, having reviewed the video two years

later, was that an accident?
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A No. |

Q And so now were you -- are you surprised by this reaction?
A Yeah.

Q Why?

A Because he put all of us in harm’s way. | was terrified at that moment
that the whole gas station was going up in flames.

Q  Sowith an extreme reaction?

A Uh-huh.

Q And then you say you thought it was weird that the Defendant didn’t
leave after he set the victim on fire.

A  Because | asked the security guard shouldn’t you have done something
since you got a gun and he sprayed him with gas, isn't that bad, and he said well
there was no threat. He wasn't on fire yet. And then he said once the fire was out
then the danger was over. But | said if Mr. Newell tried to leave would you have kept
him from going? He said | would have tried to convince him to stay. That's what he
said.

Q Okay. But you.say you thought it was weird the Defendant didn't
leave? Why did you think it was weird the Defendant didn't leave? Did you expect
the Defendant to leave?

A Everybody opts up to what, you know, what they call it, accountability
for your actions. Maybe he knew what he had done wasn't good.

Q Now at any point did you ever think that the victim was -- the one set on
fire -- that he was going to actually hit the Defendant?

A { don't think he could have put that together.

Q  Okay. So, he was so drunk he couldn't punch anybody even if he
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wanted fo? All right. So, you never felt that the victim was going to hit the
Defendant?

A | didn't see it in the video either.

Q All right. So, you've watched the video. You saw the victim go up to
Mr. Newell right by his truck. Even at that point you did not think the victim was
going to hit the Defendant? | |

A | didn't see any aggression from the Defendant. The actions might be
aggressive but | didn’t think that his intentions were there.

MS. WONG: Okay. No further questions.

THE COURT: Anything further?

RECROSS-EXAMINATION

BY MR. COFFEE: |

Q  Understood. You weren'tin Mr. Newell's shoes of course?

A What's that?

Q  You weren’tin Mr. Newell's shoes?

A | agree. | know.

Q But you didn't have a 240 pound man walking around the back of a
truck at you; correct?

A  Correct.

Q  You didn't have 15 minutes of telling a 240 pound man 30 years

younger to go away, just leave me alone; is that true?

A Personally it would have been better if he would have just hit him. Then

| would have said it was self-defense, the guy had got in his face. But by lighting

him on fire it aimost killed me.

Q | understand. | understand. A desperate, a pretty desperate move on |
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Mr. Newell's part; is that fair?
A Yeah.
Q- Scared are people who desperate things; don't they?
A Definitely. |
MR. COFFEE: Thank you. Nothing further.
FURTHER REDIRECT EXAMINATION
BY MS. WONG:
Did the Defendant seemed scared to you?
After he got gas sprayed on him,
The Defendant. Did the Defendant --
Oh, the Defendant, oh.

-- seem scared?

> 0 >» 0 > 0

| don't know him well enough to say what signs of fear if he wasn't
scared or not.

THE COURT: Anything further? All right. Thank you, sir, for your testimony.
You're free to go.

THE WITNESS: Thank you.

THE COURT: State, who's your next witness.

MR. STEPHENS: Adam Carlos.

| ADAM CARLOS
[having been called as a witness and being first duly sworn, testified as follows:]

THE COURT CLERK: Please be seated. Please state your name and spell
your first and last name for the record.

THE WITNESS: Adam Carlos, A-D-A-M C-A-R-L-O-S.

THE COURT: You may proceed.
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Q
day?
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Q

A

people.

O PR

Q

both males?

MR. STEPHENS: Thank you, Your Honor.
BY MR. STEPHENS:

Boulevard in October of 20127

this loud commotion?

DIRECT EXAMINATION
Mr. Carlos, did you live near the Circle K on South Las Vegas

Yes.

Okay. And do you recall that specific the early morning hours of that

It was nighttime, like 12, one or something like that.

Okay. S0, just tuming into the next day?

Yeah, it was pretty late.

Okay. Where you headed at that time?

Home.

And did anything catch your attention that happened at the Gircle K'?
A small commotion that drew my attention.

Tell me about this loud commotion. How many people were involved in

| just looked over and see some people but it was like -- it was the two

Two people.

Two gentlemen. |

Okay. Can you describe those individuals for me?
As far as what they looked like.

Yeah. Was one of them older, was one of them younger? Were they
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A Yeah. It was an older man and just like an average, like 30, 40, the
other guy.
Q  Okay. What was it that caught your attention at this ime?

A Like argument, like arguing, loud arguing that drew my attention. Like, ||

was walking and it got louder when | got | guess closer fowards that way. | kept on

walking and | just heard like arguing, but it was like just the one person though. It
wasn't like arguing by two peaple.
- Q It was one person tha.t was primarily arguing?
A Yeah.

Q  Was it the younger or the older gentleman that was doing -- the clder

A Yeah

Q  And what was he saying?

A He was saying leave me alone. He said | ain't going to give you a ride,

and if you don't leave me alone I'm going to brain you.

Q Could you tell whether or not the younger man was responding to those

comments?

A | didn't hear one thing from the guy atall. It was just the other man

screaming at the other guy.

Q Now this screaming, was it -- can you describe the scream for us? Was

it upset, was it fearful, was it --
A Screaming like angry, like leave me alone. Get away from me. | ain't
going to give you a ride. Pl light you on fire; Ill burn you. That kind of like rage.
Q Okay. I'm showing you Exhibit 2 -- sorry - State’s Exhibit 2. You can

point on the screen. Can you point to us where you were kind of located at this
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time?

A Yeah. | was off the screen to the left there was a sidewalk.

Q Okay. | |

A On Richmar and Las Vegas. | was on Richmar walking down the
sidewalk walking across the street. So, at that time from this picture I'm to the left,
like on the sidewalk. |

Q  So, you're over this way but further left even --

A Yeah, like right where that side but straight left.

Q Okay.

A Like where the entrance would be to come in to Cifc!e K but like that
whole sidewalk right there, |

Q Okay.

A Walking towards that way.

Q | Based upon what you're obserying and hearing, could you determine |
guess the crux of the argument; what was the Defendant yelling about?

A Just what | head -- first it was like commotion. Then I'm like, okay, it
looked like it was probably a fight or something. And then it caught my attention as |
got closer it got like, you know, louder and more like cursing and stuff and then like,
okay, what's about to happen. And then | just look over and then | could see like
argUing, the guy like hollering at the guy, just telling him like to leave him alone, If
he don't leave me alone hbw he’s going to burn him, to stop bothering him. He's not
going to give him a ride, something about a ride.

Q Okay. What did you see -- during this argument, did you see the
younger gentleman, what was he doing?

A Just standing there _Iike - just standing there. He wasn't like arguing
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back or anything like fhat. He was just like, | don't know, it was ike -- it was weird,
like he wasn't saying nothing or doing anything, butthe other guy was just like --
from where | saw it | just -- the guy didn’t say -- wasn’t doing anything, just standing
there next to him. He wasn't hollering at him. So, it wasn't really like a conversation
back and forth. It was just like one guy hollering at the other guy.

Q  Okay. Whatdid the older gentleman do at that time after he was yelling
at him?

A He just spoke on what hé said. He just was like leave me alone. | ain't
giving you a ride, and he goes get the F--- away from me or I'm going to burn you.
Al 1 see is like a lighter, like the ones that you can flick back, like the older school
lighters, the nice lighters, you pull back and kind of that. And then after he said that
he pulled it out and he had it like this and then he got kind of -- [indiscernible] and
then he had it like this and then got like pretty close to the guy where - like he said
and basically he did it. So, it was like boom, boom, and then -- everybody was kind
of like {indiscernible] and he just -- the guy started to light on fire, and it was weird to
me ‘cause | was like, how does that happen, you know. And then | was scared for
my life.

Q  You were scared for your life?

A Yeah, | thought the whole gas station was going to blow up. My first
thought was | was going to run.

Q Okay. Let me ask you a couple of questions. The individual that had
the lighter, was that the older gentleman or the younger gentleman?

A The older one.

Q Okay. And is that older genfleman present in the courtroom today?

A Yeah.
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Q Can you point to him and describe something he's wearing?
A Right here with a beige looking shirt and tied up with a beard.
MR. STEPHENS: Would the record reflect identification of the Defendant?
THE COURT: The record will so reflect.
MR. STEPHENS: Thank you, Your Honor.
BY MR. STEPHENS: |

Q So, soon after the Defendant made the statement that he was going to

light him on fire he was lit on fire?

A Mm-hmm. He actually spoke on what he said he’s going to do.

Q Did you see the Defendant do anything with -- well let 'you ask this. Did

you see whether or not the Defendant was pumping gas into car?
A No, | didn't see none of that. |
Q Okay. Did you ever whether or not the younger gentlemen was

sprayed with anything?

A No: that's what was weird to me, like how can someone -- | mean, how

can someone -- go with just a lighter. 1f's not going to light me up head to toe.

Q Okay. How, as you recall, what did the younger gentieman do once he

was set on fire?

A Screaming and crying. He -- it happened so fast though like he was
flames but - and that's when | was‘going to run but it happened so fast where he
just - it burned all his clothes off. So, he was like a high pitched like scream, cry |
kind of.

Q Did you see any injuries on the younger gentleman?

A No; just -- | mean, | saw him burn like head to toe like in flames, like a

movie like you would see a stuntman.
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Q Okay.

A | mean, | was still like a little distance when | saw him on fire. So, | was
like, okay, 'm just going have to turn -- like start running to the left where it's just a
open field. But then.l see that it happened so fast where the flames were gone. So,
that's why | didn’t continue like to run the opposite way.

Q Okay. What did you do once the -- as you said the fire burned his
clothes, what did you do? |

A Well at first | was like stunned, like wow, like did that just happen. Did |
watch a guy on fire ata gas station. | was like kind like of like shocked. 1was
checking myself, like what am I‘seeing And then | ran over there ‘causée the man
was stlll pursing the other guy, the younger guy. So, | went to help the other guy.

Q Okay. And you said he was stilt pursing the younger guy. What do you
mean by that? Can you describe that a little further? How was he pursuing him?

A With like a little pocket knife or something like -- some kind of little knife
where -- because the guy was already burned like head to toe, and he was like -- he
started to urinate, like just like - | don't know if it was from the shock or | don't know
why he did what he did.

Q Who was urinating?

A The guy that got burned. He was just right there peeing. { remember
just li.ke going over, like going over because he still like had the pocket knife like
pointing to his private part and saying he was going to cut his pencil d-i-c-k that he'll
cutit. As the guy was like this and still like in & high pitch cry like -

Q Okay.

A Like -- kind of like, he just burned me. He just like [indiscernible] and

that's when 1 ran up because the security guard was just like real and cool about it
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and | was just like heated because | thought my life could got taken, you know what
| mean.

Q  Aliright. Let me ask you a couple questions. The -- so you said the
Defendant was pursuing the younger man, were your words, and you said that he
had a knife. What was he doing with that knife?

A Kind of like -~ maybe like three or four feet from him, like three feet from
him and just like pointing kind of like kneeling like pointing to his private part.

Q Okay. And what specifically did the Defendant say when he was
pointing that knife at his private part?

A That he would cut his pencil d-i-c-K --

Q  Youcansayit.

A - pencil dick. He goes, I'll cut your dick off and like still that's why |
jumped in and tried to help the guy. |

Q How close was that knife to the younger man’s penis?

A It was like — | think it was a small knife because like it was kind of smalll
but, | mean, he was knegling down by his private like in a rage after he did what did
and that's why | was like whoa buddy.

Q Okay. If you can estimate how far away was the knife?

A If | was standing like from here -- oh, you mean how far were they apart
from each other.

Q How far was the knife from the younger man’s penis? _
Maybe like from this edge right here to like right here pointing like this.
Okay. So, a matter of a foot, foot and a half. '

: TWo feet, something like that, three feet. I'm not sure exactly feet wise.

o > 0 >

Okay. And you said it was a smaller knife. Can you describe that knife
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for us? |

A Not too good. It was Iilge all in the moment and | know he had a littie --
for the words that he said, that | was going to cut, and then the whole thing he was
holding then, yeah, | knew it was like a little -- like a pocket knife or something.

Q  Okay. The --was the blade just an inch or so or --

A. Yeah: no, it wasn’t big. | know for a fact it wasn’t big because | wasn't
[indiscernible] at the time when it was all going on maybe because | just like heated
at the moment but like | didn’t fee! like -- | only felt like, you know, threatened when
the fire was going on. | thought | was going to blow up. But when the knife was -- |
wasn't too scared of the knife. 1t wasn’t like a big old knife or anything like that, but if
was a knife.

Q Okay. You said that the younger gentleman was screaming. Can you
describe that scream for us? |

A It was like a real high pitched like - kind of like girl's scream, like, Oh, |
just got burned, like, Oh, my God. He wasn'’t like but he still was like dazed but just
like -- and then he kind of coming to me ‘cause he saw me like by him and asking fon
like -- to give him water, like pour water on him from the air and water thing at the
gas stations.

Q The water pump at the gas station?

A Yeah, like ‘cause like over -- a littie farther to the left where the screen’s
showing _him, there's a little air to put air and water for your -- wel! kind of like
towards that way and somewhat like towards the left and theh that's when he was
like telling me like if he can have water, and | was like, hey man, if's not my call.
That's the medics. | don't want to give you something that 'm not supposed to give

you because | don't know that kind of procedure.
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was just right naked and asking for the water and stuff.

Q Okay. This is State's Exhibit 18. Is this a better angle to tell you kind of
-- to show us where you were?

[STATE’S EXHIBIT #18 PLAYED]

A We were, | mean, because when | was walking on this curb and then |
started approaching more like where -- the pumps -~

| Q If you touch the screen it'll show up on the screen.

A | was like -- the commotion and all that stuff was like around this area.
That's not exactly where | pointed but -

Q Okay. |

A [Indiscernible].

Q Okay.

A That's where everything was going down like, the knife sifuation and --
where he was like this, screaming like a little further to like - it's not in the exact
point where I'm trying to point to, but it's a little to the left, like at the edge of that
corner.

Q  Okay. So, alittle bit further to the left of that?

A Yeah. Just é little bit left. Kind of right there is like he was asking -- he

Q At the time the Defendant had the knife and was pointing it at the
younger gentleman’s penis, it was at that time that you got more involved in the
situation?

A Yeah. That's when | made my approach.

Q How was it that you got involved? What did you do?

A | ran up to him like, yo, what's going on? Why you doing what you juét

did? Like, kind of like, | was heated ‘cause at the moment | thought it could take my
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life so | was mad at that too. So, | was just like, what's wrong with you. And he's
like, you don't fuckin’ know and like pointed, you don't fuckin' know, to me like that.
And I'm like | don't need effin’ to know that you don't light someone on fire for
whatever reason. You don't do that. And then, you know, I'm like, what are you
going to do, you going to cut me, you going to burnme too. And that's when | was
like in his face cussing at him and talking made crap to him for what he did.

Q Okay.

A And just trying to like -- ‘cause the security guard was just more like,
okay, okay. So, | was just like well he's acting way {00 calm for this situation to -- for
that kind of situation. And thé dude was still like approaching after he did it. So,
after he lit on fire and he was naked and he was still doing it with a knife, that's when
| approached because | was like whoa, you know, like no one’s helping this guy that
was just on fire. So, | just took it upon myself just to try to step in --

Q  Okay.

A So, he doesn’t do anything more.

Q Okay. So, when you approached, were you approaching to assist the
victim or to confront the Defendant?

A The victim. Well both because it was the same time. So, | noticed that
he was on fire when 1 saw this. And then the reason why | went over because he
was still approaching him with the little pocket knife and talking, you know, still
approaching him and acting a rage for what reason | don't know but -~

Q.  Okay. |

A -- that's when | stepped in.

Q When you were describing as you approached that situation, you were

making a motion | believe with your right. What were you motioning? What was
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happening at that time when you decided to intervene?

A Like what was he doing.

Q Yeah. Who was making this motion? You were making a motion with
your right hand. Who was making that motion?

A The older gentleman. |

Q  Okay. And what was the -- was there anything in his hand at that time?

A Yeah. It was little pocket knife that he had.

Q Okay. And did the Defend-ant make that gesture at you, the gesture
with your hand?

A Well he was like you don't fuckin' know, and he was like -- and I'm like
-- that's why | said what | said. What are you doing do, you going to cut me, you
going to bum me? I'm like is that what you're goihg to do next. Thaf's why | said
what | said because, yeah, he had the little thing right there still.

Q  Okay. How close did the Defendant get to you with that knife?
| was probably like standing like right here to where you are at probably.
Okay.
Even like right there maybe. About this distance.

Okay. So, six or seven feet away?

r O PO P

Yeah, roughly around there.

Q And what was he specifically doing with that? You showed us but can
you describe for us orally what he was doing?

A It was something like -- we're talking like, no, like angered. Not literally
like saying he was like pointing to me like this, but like just his movements. You
don't effin know to me like that. It was like -~ | don't think he was like try to get me or

anything, but it was just more like telling me like you don't effin know what
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happened. But he still had itin his hand when he was like --

hell. And then a rage from me like being mad like for what | just did and fear of my
life. That's why | was kind of like cussing him, like, what the hell; like, what's going
on. You don't do that. | don't know where you're from but where 'm from you don't

light people on fire at a gas station.

movie. It's a thing you see a movie, you know, stuff like that doesn’t happen every

a gas station.
Q

So, he's not necessarily jabbing it at you or anything?

No, no, no.

He's just more using --

Like as in talk -

Emphasis.

Yeah, yeah.

Okay. Did you ever speak to the Defendant?

Did | ever speak to the Defendant, the gentleman right here.
The older gentleman, yeah.

Just when | was like telling him, like what are you doing; like what the

So, were you surprised by the incident that you saw?

Yeah, | was shocked. | was like am | seeing what I'm seeing. Is thisa

Why were you surprised?

Because the guy was lit up from head to toe on fire by the gas pump at

What was the younger gentleman doing?
It's like a high pitched --

Sorry. Let me finish my question. | apologize.
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Q  What was the younger gentleman doing just before the Defendant lit
him on fire?

A Just standing there.

| Q He wasn't doing anything?

A Yeah. The commotion | heard -- | saw a guy hollering at another guy,
but | never heard the other guy like, you know, commotion out of him at all. He was
just like mute. It was just the other guy telling the other guy leave him alone. He
ain’t giving him a ride and he’'ll burn him. He's going to light him on fire and burn
him. |

Q  Okay.

A That's basically it. The other guy wasn't saying nothing though. He
was just like right there. | |

Q  Okay. -So, did you ever hear the younger gentleman make any threats

to the Defendant?

A No.
Did you see anything in this hands?
A Uh-uh.
Q Did you ever see the younger gentleman ball up his fists?
A No.

Q Did you ever see the IyOunger gentieman make any aggressive
movements towards the Defendant?

A No; he just [indiscemible] right there. |

Q After you had this spat with the Defendant, after you had this argument
with the Defendant, what did you do?

A Just keep talking more stuff to him and saying like karma is going to get
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you; God's watching you. You're probably going to hell for this. 1 was just telling like
this fof this talking crap to the guy. And thén | actually left the scene ‘cause |
figured, you know, there’s a video at the gas station and there wasn't a ot of
witnesses. So, you know, it was going to take control of itself [indiscernible]. Then |
crossed the street and | went home. My mom and brother-in-law and my sister was
—- they noticed, you know, what happened because | just came walking in the door
like kind of heated and like shocked. And ! told ‘em what happened and everything
that happened and then they're like you got to go back and make a report. They
told me, you know, what if that was your brother. They gave me like a guilt trip kind
of like - just you should go back and do the right thing. That's when afterwards --
we literally are three minutes from the store.

Q Okay.
So, we jumped in the truck and went hack and then made a statement.
Okay. When you arrived back at the Circle K - |
Yeah.
- were authorities already there?
They were and ambulance.
Okay. And you said you made a statement to the police? |
Yeah.

And was it written?

> D P O P O T O P

Yes.
MR. STEPHENS: Okay. Courts brief indulgence.

BY MR. STEPHENS:
[STATE’S EXHIBIT #18 PLAYING]

Q Okay. 'f you'll watch the monitor, please, for a moment, I'l have some
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questions for you during this. The gentleman in the middie of the screen here, is
that the younger gentleman we've been referring t07?
A Yeah.
Q  And do you see the older gentieman in this screen?
A Yeah, by the truck, the red truck | saw that night.
- Q Okay. ls this about {he time you arrived or started watching what was
going on, if you recall?
A They weren't that close. This is before | seen what was going on.
Q Okay. Have you seen this video before?
A No; first time | saw this.
Q  Tell me which point you know you were at the scene.
A Yeah. Thisis like when | just seen -- when | was - that's probably the

time | heard the commotion and that's when | just -- when | witnessed it and | said

iike, oh, should ! run or, you know, what should | do kind of thing. My first action

was just to sa'y run ‘cause | saw flames by the gas pump.

Q Okay. So, how much earlier before this gentleman was set on fire,
about how much earlier did you arrive?

A It was probably around the same - really close to the same time
because | saw the burning part.

Q Uh-huh.

A And it looked there, you know, a little commotion probably before that,
like around that time frame. So, | seen all that like when | was walking. ! just don't
know the time frame. It had to have been the same time frame though because |
seen when he did light him on fire and | seen they were like arguing -- he was

arguing with the guy and telling him to leave him alone, he was going to burn him.
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cement, the burning pants.

So, probably the same time.

Q Okay. Would you estimate you saw that about a minute of arguing
before he was set on fire about?

A Maybe even less than a minute.

Q Less than a minute. Okay.

A Yeah. Just because they were -- like talking to him and he said
[indiscernible] and then he did it so that's probébiy at the same time.

Q Okay. Did you continue watching after this?

A Mm-hmm; yeah, because he was naked. It burned all the clothes off.

Q - When you said burned off, did they actually turned to ash or like he took
‘em off becausé they were burning?

A | don't know, like it just burned ‘em ali up, like you can see the pants
burning right now on the floor. [Indiscernible] the pants after it was taped up and it
was like tar, like melted or something like that, struck literally to the ground. The cop

had to like or the medic had to lift up like -- use their strength to take it off of the

Q You testified about a littie bit about a security guard that got involved,
do you see himin this?

A Yeah, he's trying to - he’s kicking the flame right. It happened so fast,
like it was real quick the flames went out.

Q Where were you in this video; do you know?

A | should be - | mean, if it has iton video | should be coming up pretty
soon or something because this is where the guy, the security guard, it seemed like
he, you know, he was kicklng the pants, but the guy still's -~

Q Whiie you're watching right now, do you know where in relation to this
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picture you're standing which direction?

A To the left.

Q Totheleft.

A Yeah, | was still, you know, walking on the sideway, like getting closer
because of what was going on after | seen the fire go out.

Q Were you walking on the sidewalk of Richmar?

A Yes.

Q And how far away is that sidewalk from where this is occurring?

A It's -- | don't know how many feet but it's not like a far distance but it's
just like if | keep walking right there, but it's not too far but it's not like real close
either. |

Q Okay.

A | mean, it's just from the sidewalk to the gas pump. | estimate, | don't
know, a hundred feet maybe.

Q Okay. Al right. Tell me, do you recall at what point the Defendant was
telling you he was going to cut his pencil dick off?

A When he was - at that point it was after like -- [ don't remember seeing
- he's sitting down -- | just remember like when | approaching if he was like saying
that to him.

Q Okay. So, it could have been earlier than this? Was it soon after he
was lit on fire that he made that comment? '

A Because he was already naked when he made that comment.

Q Okay. Was it soon after the victim disrobed that he was -- that he made
that comment, the Defendant said he was going to cut his pencil dick off?

A Can you repeat the question?
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A

Q
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A
that.

Was it soon after the Defendant -

Oh, after he was on fire.

- is that when the Defendant made the comment?

Yeah. He was standing -- it was afterwards, yeah.

Tell me at what point you get involved here.

| was near the guy. | think it shows me. | don't know.

You or the defense doing at this time?

He's on the opposite side. | think that's when | was coming up.
Do you think this is when you started getting involved?

| think so. I'm not sure a hundred percent, but | think that's why he's

ay.

Okay. And where are you at on this video?

| don't see myself.

Okay. Can you - are you fo the left of the screen or the right?
Yeah, to the left.

To the left of the screen?

Where the water pump and all that stuff, like the air and that stuff, was

kind of like going to that where he's walking toward that direction, kind of like where |

was, like walking towards.

So, how far away are you from the Defendant right here at this time of

Pretty close. 'm not sure exactly like the amount of feet or anything like

But you're just off the screen someplace?

Yeah, just off the screen. | don't know if they're going fo show that
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whole part but | was like -- that's where | was walking when he was asking for water
and stuff. | was to the left of that.

Q Okay. | backed it up a littie bit. At this p.oint, do you recall whether or
not the Defendant had the knife in his hand?

A Itlooks like he might had it in his hand.

Q So, you can't tell-from the video, but from your memory he had the
knife?

A Yeah, | know for sure | know he had a knife, yeah.

MR. STEPHENS: Il pass the witness.

THE COURT: Cross-examination. |

CROSS-EXAMINATION

BY MR. COFFEE:

Q So we're clear, he didn't really threaten you with a knife, but you said he
was kind of making a point? |

A Yeah.
Mind your own business, something like that?
You don't fuckin’ know.

You don't know?

> 0 P O

~ Effin know, yeah.

Q Okay. Truth be told, you didn't really had to know what he had done
right up to that; did you?

A No.

Q  You hadn't watched the man’s truck for the 15 minutes preceding;

correct?

A Right.
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| Q You got there at or about the time that the fire starts?

A Right before the fire started.

Q Right before the fire starts. But you weré there long enough, you said
perhaps as much as a minute to the prosecutor; do you remember that?

A As far as about being a minute fike beforehand.
Yeah. Perhaps as much as a minute?
Yeah about - |
Maybe Ieés but somewhere in there?

Mm-hmm.

0 r O »

And understood we don't have stopwatches. We don't expect you to
have a stopwatch.

A Yeah, yeah, yeah.

Q But even in that amount of time you were there long enough to know
that the older man was saying I'm not going to give you a ride, get away from me? .

A Right.

Q  Did the younger man do that, did he get away?
| A He was just mute. Like | said, he was just standing there fike -- not
even verbally or -- he was just like just stone.

Q Did you see the older man spray the younger man with gas?

A No.

Q So, when the fire went up you don't know if the younger man had been
sprayed with .gas at that point?

A No.

Q When the fire went up though it wouidn;t surprise you if | told you there

was somebody sprayed with gas; right?
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A Yeah, exactly, yeah.

Q Okay. Perfect. That gives an idea as to where you came in.
Did you hear -- you said the security guard was down --

A Rightin the middle.

Q -- someplace near where the back of the truck is; right?

A Yeah, like ih the middle like [indiscemible], yeah.

Q Did you hear the security guard tell the man, the younger man, just
leave, just walk away and just go?

A No.

Q Do you know if that might have happened before you got there, that you
weren't paying atténtion; do you know why?

A | was just walking minding my business going home and then | just
heard the argument, like getting louder and louder and then when he was all flames.
The security guard was basically like kind of - | remember him doing that to the fire,
like putting it out. But it wasn't like -- it was just really like calm.

Q Okay.

A For a situation like that.

Q You remember the security guard trying to intervene and telling the man
to leave? |

A He was just - | don't know. He was just kind of like telling the other
guy -

After the fire; correct?
Yeah.

Now you gave a written étatement that night; yes?

o0 O

Yeah.
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Q And in your written statement you didn't mention anything about Mr.
Newell threatening you; true? |

A Right. | told ‘em -- they asked me like what are you doing. I'mlike |
[indiscernible] when he had the little knife because I'm pretty sure | would have
[indiscernible],but as far as the gas with the fire | was scared for my life.

Q Because there was fire near a gas pump?

A Correct.

Q  And like Scarecrow in the Wizard of Oz you need to be scared of fire
near a gas pump; right?

A Anybody pretty much would be gas and fire is not a good place to be
around. | ,
Q  Okay. Butas far as the knife you weren't - you didn’t feel physically
threatened with the knife?

A - No.

Q And you mentioned someplace in your statement that you went up tb

help the man that had been lit on fire; do you remember that?

A Mm-hmm.

Q | ran over to help the man on fire. That's what you said in your
statement?

A Mm-hmm.

Q  Yes?

A | helped the man on fire, yeah.

Q  And you mentioned on direct | think that -- you said you had to
intervene because the older man was still being threatening to the younger man; do |

you remember saying that?
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A Yeah. He was still approaching him.

Q Okay. Now you say intervene, do you mean you got between the two
and broke ‘em up? What was goihg on?

A |approached because he was still like -- still going towards the man
that just got on fire that was helpless, and he was sfill -- and he was pointing the
little pocketknife to his penis.

Q When you say intervene though what we're talking about is you're

shouting from off screen, leave the man alone, you've set him on fire, something like

W o~ OO kW N

that?

A Yeah. | was asking what are you, like what's wrong with you? What

—
- D

are you doing? That's what | was like telling him, like, what the hell.

Q Okay. But just so we're clear where you were at. You're notin frame.

Y
(5 B b

You're yelling things from over on the sidewalk, you set a man on fire?

A | was closer from the sidewalk at that point because | was already

—
™~

coming towards -- that's way closer from the sidewalk from that view where he’s at.

Q  Okay.

A It's maybe about a good 20 feet probably from the sidewalk from there.

|
_ -
| (o2 B & |

Q Okay. Do you ever get close enough to the man that was lit on fire and

-
O o

helping put out the fire and any of that [indiscernible]?

N
(e

A At that time he was already -- flames were going already. He was

already naked. So, there was no need to put out no flames. They were already out.

[y
—_

Q Okay. You were talking about helping him, but that was actually --

NN
W N

you're over at an island. | think it's an island where they have water and they have a

(%
o

air pump and that kind of thing?

A Yeah. | was a little closer to, kind of where like he's at just to the left

M
o
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though. That's like similar like close to where that spit is at.

Q  Just barely off frame?

A Yea‘h, it was barely off frame, yeah.

Q But would it surprise you if we played the -- and when you play the rest
of the video the State was playing -- but would it surprise you that you don't come in
frame throughout the rest of the video? You're never in the immediate area of
where the fire is or where this gentleman is sitting down; would that surprise you that
you were never any closer than that?

A As 1 recall I'm like kind of where's he at, like that's where | was like kind
of like talking smack to him and telling him what -- like | don't - like when he said
you don't know, | was, like, | don't need to know to fight someone on fire, like, you
know, | know better, like, whatever he did you could have did a different way --

Q Okay.

A ~-instead of doing the way he did. So, | was like, yeah, when
[indiscernible] -- still -- that's when he -- that might have been the time when he was
like, you don't know or | don’t know. It looks like he had something in his hand
pointing my direction, the same direction | was at.

Q  And we're at 22 -- it looks like he put his hand forward at some point.
That might have been the point that we're talking about right there; right?

A Yeah, yeah, right there, yeah.

Q = And then it looks like Mr. Newell just walks away; is that accurate?

A Yeah, he's walking away. And that's when this guy's coming up to me.

Q There we go. And that's when you have interaction but, again, we're
probably off screen? |

A Yeah. That's when he’s saying he -- he was like in that high pitched
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1 voice saying -- like he was like cry a scream, and then that's when he was telling me
about the water.

Q  Now is it fair to say that Mr. Newell -- | mean | know we talked about
waving the knife but he doesn't engage the man after he's set on fire, he doesn't
tackle him or anything like that; is that fair?

A He's going towards him right now like [indiscernible]. You‘ see me.

'.Q There we go. Now that's the security guard.

A No, that's the security guard. That's when he's like telling him like just
go away, go away. You see he’s telling him and he still goes.

Q  You remember what Mr. Newell is saying at that point?

A He was saying about his pencil dick. He was kind of like saying
commotion. Before he said to me, like, you don't effin know then he was likein a
rage, kind of like just like screaming. |

Q Do you remember Mr. Newell tefling a man not to leave when he goes
off screen here? Don't let him leave, don't let him go.

A Who said that?

Mr. Newell.

Telling the guy -

Yes.

-- 1 don't remember [indiscernible].

it looks like he goes to his truck.

>0 P O P

Around it to the gas pump actually.
Q Mr. Newell's more or less complying with what the security guard's
telling him to do; ! take it? And there comes the naked man again.

A Mm-hmm.
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Q  Itlooks like things are defused at this point, more of less?

A Yeah, as far as that fire for sure. If looks like he pointed for him to sit
down. |don't know. That's what it looked to me, you know.

MR. COFFEE: Thank you for your testimony, Mr. Carlos.

THE COURT: Any redirect?

MR. STEPHENS: 1 do, Your Honor.

" REDIRECT EXAMINATION

BY MR. STEPHENS:

Q Was it today, was that the first day on cross-examination was that the

first time you've ever been asked about whether or not the Defendant told the victim

to stay put?

A Yeah.

Q  That's the first time you ever heard that?
A Yeah.

Q Did the victim ever try to leave?

A The victim? No, not what | recall, no. He was just - right there and
orying, like high pitch, he got burned but he - |

Q  Okay. And did you ever see the Defendant with a cane or wheelchair?

A No, | didn’t none of that from either party.

Q  Did it appear that the Defendant was able to move okay? He wasn't
inhibited by any means?

A The one that got burned?

Q No, sorry, the older gentleman.
A Can you repeat the question?
Q

Did it appear that the Defendant had any significant problem moving or
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A He moved pretty good to me.

MR. STEPHENS: ['ll pass the witness.

THE COURT: Anything further, Mr. Goffee.

MR. COFFEE: Yes. Court's indulgence.

RECROSS EXAMINATION

BY MR. COFFEE;

Q Do you know if Mr. Newell has a herniated disk between L-3and L-4 or
L-4 and L-57

MR. STEPHENS: Objection.

MR. COFFEE: You asked him if he used a cane.

MR. STEPHENS: I'd like to ask for foundation then as to how this individual --

THE COURT: Yeah. Hang on. Asking him about something that he '
perceived. Did he see him with a cane is a perception thing. Aéking if he had a
internal problem, how would he even possibly know that.

MR. COFFEE: Well that's kind of the point. Do you know if he had a problem

THE COURT: Hang on. The objection is sustained.
" MR. COFFEE: Okay. |
THE COURT: Re-ask the question.

BY MR. COFFEE:
Q Okay. Do you know if he had any problem that would interfere with his

ability to move, ability to defend himself? Do you know if he had a problem that if he
was pushed down he could be paralyzed, anything like that?

A No.
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Q  Youjust don't know because you don't know Mr. Newell; is that fair
enough?

A Yeah,itis. | never met the guy in my life.

MR, COFFEE: Very good. Thank you.

THE COURT: Anything further, State?

MR. STEPHENS: No, Your Honor.

"“THE COURT: All right. Thank you, sir, for your testimony. You're free to go.
While he's leaving the courtroom, let me ask the members of jury. Anybody need a
quick break right now? Let's see a show of hands. Anybddy need a break? We
have a couple p_eoplé. Let's go ahead and take a short restroom break then.

During this break -- hang on -- you are admonished that until you begin
deliberations, yo'u are under oath and have not been discharged. Do not reach any
conclusions about this as you've not heard all the evidence. Do not talk to anyone
about this case; do not investigate any facts of this case. Do not view any media
press or internet reports about this case. Do not talk to anyone who may be
involved in any way this casé. Do not discuss the facts of this case with each other.
Remember to wear your badge all times in the courtroom. Please leave your |
notebooks on your chairs. There is very likely another -- at least one witness out in
the hallway so make sure that you don't talk to anyone who doesn’t also have é biue
badge on. All right. Let Randy when you're ready.

[Outside the presence of the jury]
THE COURT: All right. We're outside the presence of the jury. Anything you
guys want to address or memorialize and put on the record?
MR. COFFEE: No.
THE COURT: State, let me ask you just a scheduling. It's 3 o'clock. How
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many other witnesses do you have lined up for today and do you know how, like you
have a time estimate? |

MS. WONG: Well we were very optimistic and we had everybody lined up for
today.

THE COURT: Okay.

- MS. WONG: But that's not going to happen, | don't think. It's already 3
o'clock. So, | have the victim coming in next, | have the victim’s wife, and then the
two paramedics. The Victim’s wife is very short.

THE COURT: So, you have the victim, the victim’s wife, two paramedics --

MS. WONG: And then we have -- oh, we have the first responding officer
before the paramedic.

THE COURT: Okay. So, there's one -- okay.

MS. WONG: So, I'm thinking -- what are you thinking?

MR. COFFEE: | don't know. |read the prelim transcript. 1didn't do it so don't
blame me so -- but the prelim transcript is kind of a - it was kind of all over the
place. It depends on --if we get in a rhyme it will quick and we get a ton of | don'
remember | don't know [indiscernible].

THE COURT: | mean, you know, the obvious concern is it's 3 o'clock. | don't
know how much -- | mean, we're only the first day of testimony. So, we're actually
making, you know, pretty reasonable progress, and we have almost a full day
tomorrow. I'm just thinking that 3 o’clock especially when you come back from the
break it's probably going to be 3:05-ish. Well anyway at least, you know --

MS. WONG: Would you like the two, the victim and his wife and maybe the
first responding officer and send the paramedics home? |

MR. COFFEE: What | really want to do is --
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{be very short, maybe 15 minutes, maybe 20. I'm not even playing the video. So, |

don't know what you plan on doing on top?

|ito at least put that on your radar screen to at least start thinking about because we

THE COURT: It kind of, you know, | guess it all depends on long the victim is
going to be.
MS. WONG: Correct. Well my direct of the victim, | can tell you, is going to

MR. COFFEE: [ know we've beaten the video to death. We'll probably go
through the video because it's the only way to put things in time context.

THE COURT: All right. Well it doesn’t matter. | guess, you know, we won't
know until we get there. I'm just -- | just wanted to have a conversation because
remember today is the one day this week that | can't really stay late. | have to leave
probably just before 5 o'clock at the latest. So, there's a little bit of timing.
Tomorrow, you know, as | mentioned tomorrow and Thursday I'm happy to stay as
late as you guys' want to accommodate your witnesses. Just today’s the one day of
the week that | have an issue.

MS. WONG: | think we'll just do the victim and his wife and then we'll just call
it a day.

THE COURT: Okay.

MS. WONG: Because that should bring us pretty close to five if we're
watching the whole video.

THE GOURT: Yeah, probably. Well anyway I'm not ordering. | just wanted

are inching toward the end of the day.

MS. WONG: | just want to be able to relief my officer then with the jury here if
we're not going to get to him.

THE COURT: Let me ask you this, Mr. Coffee. | know that the one big
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question that you ai'e obviously thinking about is whether your Defendant -- your
client's going to testify. Other than your client, how many witnesses were you
intending to call? | |

MR. COFFEE: My client's only the one that we might call.

THE COURT: Okay. So, actu'aliy t_hen if that's the case we're looking at one,
two, three, four, five witnesses plus possibly the Defendant.

MS. WONG: Oh, | wasn't listing my --

THE COURT: Oh, okay.

MS. WONG: | also had a detective.

MR. COFFEE: And we've gota 9-1-1tape that we're going to -- | can't
[indiscerhible] our case in chief.

MS. WONG: Oh, and another ofﬁcér. So, we have a total of one, two, three,
four, five, six, seven, eight, nine, ten, eleven, eleven witnesses.

MR. COFFEE: A lot of ‘em are quicker.

THE COURT: We've been through three of them.

MS. WONG: Yeah. And we've already been through three. After the victim
testifies everything else is very short because they weren't even at the scene when
this crime was --

THE COURT: Yeah. | was going to say I'mnot even sure what the -- and
then I'm assuming the paramedics are going to talk about injuriés, right, that this is
substantia! bodily harm that's the issue here.

MS. WONG: Correct.

THE COURT: Okay. Al right. Well anyway I'm not going to order anything.
We'll just have to see how it goes. Iif it's going to be quick, if's going to be quick but,

you know, at least start thinking about it with the time that we have. Like | said
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today, unfortunately, is the one day | can’t stay late. All right. Let's go ahead and
take a break and we'll reconvene in a couple minutes then; all right.
[Recess taken at 2:59 p.m.]
[Proceedings resumed at 3:12 p.m.]
[Outside the presence of the jury]

THE COURT: Ready, Randy? You guys ready? All right. Okay. Let's go

ahead and bring ‘em in, Randy.
[Inside the presence of the jury]

THE COURT: All right. Will counsel stipulate to the presence of the jury?

MS. WONG: Yes. |

MR. COFFEE: Yes, Judge.

THE COURT: Al right. State, who’s your next witness?

MS. WONG: Theodore Bejarano..

THEODORE BEJARANO
[having been called as a witness and being first duly sworn, testified as follows:]

THE COURT CLERK: Please be seated. Please state your name and spell
your first and last name for.the record.

THE WITNESS: Theodore Bejarano, T-H-E-O-D-O-R-E B-E-J-A-R-A-N-O.

THE COURT: You may proceed.

MS. WONG: Thank you, Your Honor.

" DIRECT EXAMINATION
BY MS. WONG: |
-Q Mr. Bejarano, do you also go by the narhe Teddy?
A Yes.
Q  Would it be okay if | call you Teddy?

Rough Draft Transcript Day 2 - 117

8B4




| 1 A Yes.
2 Q | want to direct your attention to October of 2012. Where were you
3. residing at that time?
4 A Atthe Paradise Spas Apartment complex.
5 Q  Located at 9457 South Las Vegas Boulevard?
6 A Yes. | |
7 Q  And did you live there by yourself or with somebody eise?
! 8 A With my girifriend and kids. |
1' 9 Q Your girlfriend and kids?
10 A Yeah. |
11 Q  Your kids?
12 A Yeah
i 13 Q Okay. lIs it plural? How many kids?
14 A Well at the time there was three now there’s only two there.
15 Q Who is living there?
16 A Yeah.
17 4 Q  Allright. And what's the name of the - of your girlfrieﬁd?
18 A Jennifer.
19 Q Jennifer. And is she still your girlfriend today?
20 A Yes.
21 Q  Have you guys been married since?
22 A No, not yet but we're planning to.
23 Q You're engaged at the moment?
24 A Yes.
25 Q  And she's your fiance?
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A

Q

A
Q

A

0o T O F O

Circle K?

Yes.

I'll direct your attention to October o of 2012. Do you recall what you

were doing late that night, maybe around 11, 11 o'clock at night?

| went to Circle K to gamble.

Where were you at before Circle K?

Home. _

Okay. And how far is home from the Circle K that you're referring to?
About a 15 minute walk.

And the Circle K that you're referring to, that's located at 9487 South

Las Vegas Boulevard?

I believe so. It's on Richmar -- on the corner of Richmar and Las Vegas

Boulevard, yeah.

Now you said it takes about 15 minutes to walk there?
Yeah.

So, on this night at some point did you go home and then go to the

| was at home and then 1 went to Circle K.

Okay. And while you were at home, did you have anything to drink

while you were at home?

Yes.

What did you have to drink?

A can of Silver Ice.

A can of Silver Ice? s that alcohol?
A can of beer. It's beer.

Okay. And how many cans?
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One.

Just one?

Yeah.

And do you recall what time it was that you left for Circle K?
No.

And when you normally go to Circle K, do you normally walk?

Yes, sometimes, and sometimes | get aride. My fiancé drives me.

Okay. So, on this day did you ask your girlfriend to drive you?
Yeah, | believe so, but | remember walking.

Okay.

I wélked _—

QOkay. Did she say no?

| think so, yes.

Because it was late at night; right?

Yeah.

Okay. So, do you recall what time you got to the Circle K?

- No.

Okay. Was it late?
Yeah,' it was dark out?
Okay. Was it late October night?

It was dark out, yeah.

Dark out. Okay. All right. So, what happened when you got the Circle

| remember gambling.

Okay. Why did you go to the Circle K --
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Had a beer.

- in the first place?

To gamble.

To gamble. Okay. And so you in fact gambled at the Circle K?
Yes, | did.

What were you playing?

It was a game on the end -- | don't know — | think it's call multi-strike.

A siot machine game.

Yes, yes, slot machines.

And how long were you sitting there playing the slot?

| don't recall that.

All right. And while you were there, did you have anything to drink?
Yes. |
What did you have to drink?

A can of Silver Ice.

Another can of Silver lce?

Yeah.

Now at some point did you actually exit the Circle K?

Yes.

Okay. And what happened after you left the Circle K?

| only remember -- | only have the memory of gambling, drinking, and -

asking for a ride.

Q
A
Q

Okay. So, at some point after you left Circle K you asked for a ride?

Yeah; yes.

Do you recall where you were asking for a ride?
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A | don't recall that.

Q  You don't recall who you were asking for a ride?

A I'don't recall that. | don't remember that. | know who now but, yes, |
didn’t remember it ill later.

Q Okay. So, you remembered later on who it was that you asked for a
ride? |
| remember later on, yes.

Okay. So, who is it that you were asking for a ride?

O >

| asked a ride from Patrick Newell.
Q From Patrick Newell. And you started to point at somebody. Will you
again point that person and describe the article of clothing that he is wearing?
A He's wearing a white button up shirt.
MS. WONG: Okay. Let the record refiect the identification of the Defendant.
THE COURT: The record will so reflect.
BY MS. WONG:
Q  So, when you first asked the Defendant for a ride, where were you in
relation to the Defendant?
A In speaking distance. It was either | asked for a ride when } was in the
store and he was in the store or | asked for a ride when | was outside.
Q Okay. So, you don't --
A I'm not sure when | particularly asked for a ride, but | know that | did.
Q  Okay. And do you recali what the Defendant's response was when you |-
asked for a ride?
| A No, | don't.

Q  Okay. Do you recall what happened after you asked for a ride?
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A
a flame.

Q

sprayed with what?

A
Q
gasoline?
A
Q
A

flame and that Patrick had his lighter. | seen the flame.

Q
with gas?

A

o> DO P O PO P O PO

| remember getting sprayed on my shirt, taking off my shirt, and seeing
So, the next thing that you remember after asking for a ride is being

Gasoline.

With gasoline. And were you upset by having been sprayed with

Yegh. | couldn't see. | didn't know what to do or where to go.
Did you see who sprayed you with gasoline?

| seen the person who hold a flame up to me. | remember seeing the
Okay. We'li gettothatina second, but did you see who sprayed you

| don't rem_ember that,

Okay. Do you recall what events led up to you being sprayed with gas?
No, | don't.

Do you recall where you were when you were sprayed with gas?
| don't -- not - | remember being by the gas tanks.

I'm sorry. Say that again.

The area of the gas tanks.

Gas tanks.

Yeah.

So, it's a gas pump?

Gas pumps, yes.

Okay. So, you recall being around the gas pumps?
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A Yes. _

Q  Butyou didn’t -- you don't recall who actually sprayed you with gas?

A | don't remember seeing gas being done. | just remember getting
sprayed with the gas and having it burning in my eyes and taking off my shirt.

Q And so after being sprayed with gas, the next thing that you recall is

what?
A Taking off my shirt and not knowing which way to go or what to do.
Q Taking off your shirt. Do you recall why you had to take off your shirt?
A No.
Q Okay. And so you took off your shirt and not knowing where to go?

A Yeah. | remember -- well | remember like those things. | don't know -
| don't recall what order they were in, but | remember that | took off my shirt because
it was a new shirt that | just got -

Q You took off your shirt because it was a new shirt?

A No; not because it was a new shirt. I'm remembering it's my new shirt
that my wife got me and | just got sprayed and | didn’t know which way to go or what
to do.

Q Okay. Do you recall what the temperature was when you took your
clothes off?

A No. _ N

Q Okay. So, you don't recall whether. you were burned or not that night?

A | don't.

Q Okay. So, now - so the next thing you remember is you don't which
direction to go?

A Yes.
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Q
A

me.
Q

A

o r O r p >

A

recall the sequence of events?

flame in my face first.

Q Okay. See the flame but you don't recall seeing the lighter?

‘A Correct. |

Q  Okay. Do you know where the flame came from? Who was standing
by the flame?

A | know that he was standing behind the flame, | guess.

Q Okay. So, the Defendant was standing behind the flame and you saw
the flame, but you didn’t see a lighter?

A Correct.

Q Do you recali whether anything was said to you before you saw that
flame? |

Okay. What's the next thing that you remember after that?

Well at a certain point | remember the flame, you know, right in front of
Okay. So, is this before you took off your clothes or after or you don't

| don't recall the sequence.

Okay. So, you have a memory of a flame? Describe that for us.
And the person behind it, yes.

Describe that for us.

It was about that big, | guess.

Oh, you're describing the flame?

Of the lighter, yeah.

Okay.

| recall the lighter. | don't recall -- you know, | just remember seeing the
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A No.

Q Do you recall anything else besides the flame while you were at the gas

station?
A No.
Q No. Okay. So, what's the next memory that you actually have?
A Waking up in the hospital.
Q  Okay. And tell us about that?
A lknow it was 23°.
Q Do you recall what month?

A No. | thought | had missed Thanksgiving and Halloween and New
Years and my wife’s birthday. | thought it was -~ so | thought it was a long time. But
| remember it was the 23"

Q The 23@. Okay. So, what happened after you work up? Were youin a
hospital bed?

A Yes.

Q Okay. Describe to me your condition when you first woke up?

A Iremember being in pain. | had -- my lips were in pain. People told me
that | look good, | looked better, you know, | looked better. But when | was helped
up and | got to the mirror, | thought | looked like @ monster.

Q  Why did you think you looked like a monster?

A | was like swollen and burnt and | had créme, you know, where it need
to be. |

Q So, aside from your face, did you notice other areas that were burned

on your body?

A Yes. My arm and my chest and stomach. It was hard to get up. It hurt.
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like a metal thing here.

then there were sharp pains that would come in and out at different times and in

different spots on my body that hurt.

Q Okay. And could you actually see your flesh or were you in bandages”?

A | was in bandages and | had like a -- something over this like a - kind of

Q A metal thing around your --
A | didn’t know exactly. It was silver, silver bandage to help the skin.
Q  Okay. And that's what the condition of your arm was when you woke

up? Something was wrapped around your arm?

A Yeabh. |

Q Was anything wrapped around your face?

A No: therewasjustcreamonit.

Q Okay. Was there anything wrapped around your chest?

A No; they just had bandages.

Q Okay. So, they had bandages on your‘chest?

A Yeah, you know, like Band-Aid or big, you know, covering it.
Q Okay. And you said it was really painful? |

A Yeah.

Q  Can you describe that pain for us?

e

It was a pain that was like -- it was a constant pain | couldn't rid of and

Q So, how Iong were you actually in the hospital?

A After that point, | think like three days. And they said | could go
because | was able to clean my wounds.

Q  Did you have to clean your room?

A My wounds.
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Q  Oh, your wounds. Okay. Sorry.

A | was able to like clean my own -- | was able to clean my wounds
without the nurse being right there by that point. So, they said that | had to -- they
let me out there at that time.

Q So, you recall being in the hospital for three days?

A Yes. |

Q What were you doing for those three days in the hospital? -

A Lying in bed with pain.

Q So, while you were in the hospital, on a scale of one of ten, how painful

lwas that pain?

A Oh, from around like eight to ten until they gave me some pain
medication and then it would go down probably to like four, but it wouldn't stop.

Q All right. And were there certain areas of your body that were painful
than others?

A Oh, yes, my arm was a lot more painful.

Q L eft side or right side or both?

A This arm, this left arm.

Q  Leftside.

A \Was much more painful. My lips hurt more than other places. 1t was
hard to eat. My throat had hurt. 1t was very hard to go to the bathroom, to urinate
because that hurt. And so like it was hard to like walk. It just hurt to get up, it hurt fo
walk, you know. The easier it got the more | walked or tried to do the little exercises
that the therapist would try to have me do; had me try to stretch my face.

Q Were these all things that you were doing at the hospital for those three

days?
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Yes.

So, you had to see a therapist?

Yes.

And they were helping you go through some physical therapy?

Yes. |

What sort of things did you have to do during your therapy sessions?
Stretch my face so that | - |

Why did you have to stretch your face?

So the skin wouldn't just stay tight and | was talking funny. | couldn't

really talk al! that weli anymore.

Why not?

Because it gets like -- just ike when my face got burned it just stops it

from moving like it used to.

Was it the left side of your face that was burned?

Yes.

Okay.

Plus they had to have something stuck doWn my throat. My throat hurt

a lot. It was hard fo eat.

Q .

What did they have stuck down your throat?

~ A tube to help me breathe.

This is when you woke up?

No, no, no.

This is before?

It was before. Butwhen | woke up | still had the pain from it.

All right.' So, let's concentrate on your face first. You had to learn to
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move your mouth and move your cheeks.
A My mouth, my cheeks, my eyebrows.

Okay. What was Wrong with it? You couldn’t move it?.

A |couldnt move it, like | couldn't touch it to move it
Q Could you feel your face?
A 1didn't - | don't recall feeling my face, no.
Q Okay. Could you control that part of your mouth, the left part of your
mouth?
No: | had - | didn't have full control.
Q  You didn't have full control?
A Yes.
Q And that affected your ability to speak?
A Correct.
Q Okay. Were you able to speak without slurring?
A No.
- Q Okay. Were you able to speak as fluidly as you normally would?
A Oh, not at all.

Q 3o, what other things did you do during those three days in the
hospital?

A | couldn't lift my arm all the way up. So, | had to leam techniques of like
walking up the wall with my arm. | wouldn’t walk all that weli. 1 had to kind of like
re-learn to walk and get balanced. | had ringings in my ears. Even after the
hospital, | had dizziness problems.

Q Okay. Well I'm just focusing on the therapy -

A Oh thetherapy—
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Q -- that you were receiving while you were in the hospital. So, you

couldn’t walk, you had bad balance --

A Yes.

Q -- and so you were going through th_erapy and they were teaching you
how to walk?

A Yes.

Q  Anything else?

A - Balance a ball, a big ball like this.

Q  Okay. And why were they doing that?

A So | could get my movement back in my arms and body. They had me
use -- | wouldn't call it -- well they're little like -- little tiny bar bell weights to lay down
and try to put ‘em all the way up as far as | could stretch.

Q And was it painful while you were doing these therapy sessions?

A Yes, a lot of ‘'em Were. Some -- | got tired really fast.

Q  Actually let me ask you. What -- were you employed before this
incident? 7

A  Yes.

Q  What were you doing?

A | was a union stagehand in Vegas.

Q A union stagehand. What does a union stagehand do?

A Well | was capable of doing any -- | have multiple craft cards. |was --
at that point | was only being a high rigger which | get --

Q A high rigger; what is that?

A High rigger goes onto -- he gets a lift. They go and like a 70 foot lift or

50 foot lift and we drive it into the convention centers where we work and we go up
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in the air and we climb up on the beams and stuff and we put steel through the
beams, you know, have shacklés and we hook ‘em up. Then we also get a motor
which is like about this big and it's -- it was pretty heavy naturally, | assume. |
haven't done it since. But we’d put that in the lift and go up with it and we'd pick i
up and just hook it on to the -- it motors up. We hook the motors straight up to the
spot where we run this steel, you know, 20 feet steels or 10 foot steels with a five
foot dead hand shackle. We'd hook the motor straight up to it and it was chain up,
then all we had to do was lower the rope and someone to put the chain on the rope
and we'd pull up the rope, bringing up the chain all the up to where we’re at in the ift
and just hook it -- hook the hook on it. |

Q  Okay. So, does your job require a lot of physical labor?

A Yeah.

Q Okay. So, before this incident actu_atly how much --
A And smarts.

Q Okay. And brains. Okay. Physical labor and brains.

A If those chain motors have an error and they fall, the whole lighting and
grid system can fall and be compromised and falling on people and hurting them,
killing them.

Q How much were you able to lift physically before this incident?

A Waell | could easily put a chain motor, you know, a chain hoist into the lift
| don't know how much they weigh. But | know the [indiscerniblel, which are the
lights about this tall, this big, they were able 20 pounds each, and | could carry one,
two, three, four with my fingers.

Q So, eight pounds with your fingers?

A | have them, yeah -- you know, | hook one because | have the clamps.
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Q

So, | hook one clamp on one finger and one clamp onto the other and then | carry
‘em. So, you usually wouldn't have to carry ‘em past where like the outside door is
from where the box that holds the lights to where the truss, the middle truss would

be that we hang ‘em on.

All right. So, now you're going -- now you in the hospital and you're

doing physical therapy and yoU’re learning to lift just little dump bells?

Yeah; yes. They also had me use this machine like this so | can get

more strength and movement back in my shoulder. I don't know if it was strength,

but more movement back in my shouter.

Okay.

And on the machine. |

So, you spent three days in the hospital doing this type of activity; right?
Yes.

And do you recall what month it was when you left the hospital?

Yeabh, it was October. |

It was October?

Yes.

Okay. So, would it be fair to say it was around October 26" or so when

you left the hospital?

Yes, yes, yes.
And you had got to the Circle K the night of October 9" into October

Yes.

So, you were in the hospital for roughly two weeks?

Yes.
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Q All right. So, now once you get home, were there -- how did you treat
your injuries once you got home?

A We -- | had a friend give me aloe vera plant and we squeezed the juice
out of that or take the peelings of the insides and mix it up with-some -- | think it's
called -- | don't know if it's called zinc oxide or zine with Vitamin E as well and mix it
up a the cream and mix it up into Iik.e a lotion and | put it on basically this whole part
of my body because it's up here and here, on my ear, my face. |

Q Okay. | want to show you some photographs so we can more easily
describe where you're putting this cream. I'm showing you State’s Exhibit number

12.

A Alllike here --

Q So, do you recall being burned on the left side of your face?
A Yes.

Q Okay.

A

And both sides of my lips. |

Q  On both sides of your lips. Now you don't obviously don't havé any
recollection of having all these tubes down your throat?

A No, no. '

Q Okay. !just want to concentrate on the burns that you see there on the
left side of your face. Was that still there when you went home?

A Yes.

Q Okay. So, was there raw flesh under there that you could see?

A | see it -- discoloration.

Q Oh, wait. Not what you see in the picture but actually when you went

home --
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Oh, when | went home.

-- was there was raw flesh éxposed?
Yes.

Okay. What did you do to treat the burns?
That's what -- we made that mixture up --
Okay.

A - of the creams together for healing. They had me read a pamphlet on

o r o r p o oF

how the skin grows back and like that.

Q  Okay. Sonow -

A My arm is worse than my face when | went home.

Q  Okay. Butlwant to focus on your face. Okay. What--as a result of
being burned, what affect did it have on your face, which covers your mouth, your
cheeks?

A For a long time 1 just had two different colors.

Q  Okay.

A So -- and | had to put the cream on so that was a different color, |
remember just looking --

Q Let me be more specific. Did it affect your eyes at all?

A | don't know. Well there’s a little bit more like discoloratioh from when
my eyes close that you can see when 'm opened it, you can see like the line of
different levels of burn.

Q Gould you see as well after being burned as you could before?

A No: I've had laser eye surgery done and | don't see as well as | did

before.

Q  Okay. Was itimmediately after being burned you didn't see as well?
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exercise but so | can get my balance.

Q
A
do.

well.
Q
you grab it?
A
Q
A

what | was trying to get, but | had like a lot of help.

Q
A
more stress

Q

> o0 r oo >

“That | couldn’t recall.
All right. How was your eye hand coordination?

| had to - that's what the bouncing of the ball was for. Not only for the

What was wrong with your eye hand coordination?

My coordination, | just -- | wasn't me. | wasn’t able to do what | used to

What was wrong with your eye hand coordination?

it wasn't there. You know, | couldn’t move as fast; | couldn't see as
After you got home from the hospital if | put a cup in front of you, could

Not right away and it would take time.
What would you end up grabbing?

Some things was easier than other things depending on the size of

Okay.

A lot of help with these things so | wouldn't have to go through any
of how bad things were.

If | asked you to grab fhis cup, 00ui.d you actually grab it?

From what | remember | had a lot of problems grabbing things.
Okay. Would you miss it?

Yeah.

Your [indiscernible].

] would miss it.
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we left like bandages off on my chest. We left the bandages off and put creams on;

How was your depth perception?
Oh, | had no depth perception,

Okay. ls that why you would miss the cup’?

> 0 ¥ O

Probably, yes. |

Q Okay. All right. Let's move on to our chest. Okay. Are those the burns
that you suffered as a result of being set on fire?

A Yes.

Q Okay. So, what did you have to do to treat those injuries?

A Just creams on and stay out of the sun. 1 had to stay out of the sun no
matter what now, but putting creams on and keeping it covered. Even under my
shirt | had to keep it covered bécause any time | went out | had to wrap. 1was told
not to keep it - let the oxygen go to it more, but | had to have to wrap it even though

| put clothes on to go outside because it hurt. We just put -- we put creams on 80

I'd go through the pain of it.

Q Now did you experience any numbness anywhere?

A Yeah, in mylips. Away from my face. | was more like -- | don't
remember.

| Q You don't recall any part of your body was numb or not?

A Not my chest. | don't remember numbness on my chest as much as |
remember like the numbs in my fingers and the numbs in my lips.

Q  How were your shoulders?

A | still have shoulder issues where my fingers would go numb by
sleeping on different sides.

Q Did that happen before you were set on fire?
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A No.

Q  Or before you went to the hospital?

A No. When | got out of the hospital | had - | couldn’t sleep on either --
like I'd sleep on side but it would -- 'd have where it sounded fluid be in my ear go
like back and forth so | slept over here. | had to sleep on this side on my right side
for about at least a week to two weeks out of the hospital | had that - | had to sleep
on one side because | heard the fluids and I'd get aheadache -

Q How long did the headache last?

A —- on that side. Oh, the headache last longer than the fluid and the
dizziness. It probably lasted about two months at least.

Q  Were they constant?

A And those when I'd lay down on that side to go bed I'd get a headache.
Q  Was that every night?

A Yeah.

Q

So, every night you got a headache for two months?

A Every night or during the day because | napped at daytime too because
| wasn't really that strong. | was still weak.

Q Okay.

A | had wind problems so | couldn't walk far.

Q  Okay. So, you experienced.headaches once or twice a day every day
fdr two months?

A Yes.

MS. WONG: For the record, the photographsrof the injuries to the victim’s
chest is State’s Exhibit [indiscernible].

BY MS. WONG:
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and my throat was more pain and I'd say there would be probably four to five

Q  And we're going to get to you walking a little bit later. But right now I'm
going to show you State’s Exhibit number 14. These were the injuries that you
suffered to your arm and your hand?

A Yes.

Q And did you treat your arm and your hand the same way you had to
treat your face and your chest?

A No: we had another -- like there's more than just that right there.
There's - it was here and on my hand right here where | had this metal graph stuff.
Well it's like a sitver taped stuff that they called silver graph paper or something that
was on here and here. And that had to be either it would peel over time. So, |
wasn't allowed to just rip it off or take it off. That would also like scissor off or letit .
dissolve through taking a shower or a bath. And so this was the worst part here. It
had scabbed more than any other part and hurt longer than any part. It still -- I'd
have -- e\?en though like my skin was -- got back more [indiscernibie] for months
afterwards, more than two months, it if got hit like that or something, it was like a big
bruise on my arm. It really hurt -- it hurts.

Q Okay. You actually get a bruise on your arm?

A It wouldn’t show a bruise now, but it hurt like it was already bruised and
-- you know.

Q Let me ask. | know | earlier asked you while you were in the hospital
what was your pain scale on a scale of one to ten. After leaving the hospital, how
painful was it -- were your injuries?

A More - I'd higher pain like around on my lips for more time, and my arm

constant pain. The headaches would come, you know, go. If 1 lay on that side so I'd
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had to lay on one side which | didn't -- so it was about a four or five.

Q  Pain scale four or five?

A Yeah, for the pains that were there on my lips and my arm and stuff,
and then there were the weakness | had - | don't know how to scale the weakness.

Q  The weakness that you had. Okay. We'll talk about those -- that ina
second. So, how long did the pain last? How long did you have to deal with pain?

A At least six months if not -- at least six months, yeah.

Q  Okay. |

A But at least six months.

Q Did you ever --

A It was hard to go, like there was a holidays so | didn't go to any family
functions because | wouldn’t be able to have last iong and I'd be in too much pain o
last probably more than an hour anywhere. So, there's holidays that cut out.

Q Okay. Do you have any scarring?

A Yes.
Q Okay. Where?
A | have scarring on my arm here; | have scarring on my shoulder here,

right here. It comes over my body here and still down. This is scarring, that's
scarring.

MS. WONG: Your Honor, can | ask that the witness step so he can show the
jury injuries?

THE COURT: If you were stand up -- can you guys down at the end see him
or do you him to physically walk closer to you guys? | don't know how -- let's do
this. Why don't you stand up first and jet's see if we can see. [f not, then you can

walk down. My concem if he walks down he’s no longer near a microphone and no
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one can hear what he’s saying.
THE WITNESS: There's scarring here, here, my stomach, all the way up
here. If | go out in the sun | get more red here. Onmy neck it gets' more red. My

ear was blistering still for a couple weeks. So, | continue the cream that we had for

| at least six months.

BY MS. WONG:

Q Is there any scarring on your face?

A Yes: | can tell the scars when I'm looking in the Mmirror.

THE COURT: For the jurors way down on that end, do you need him a lot
closer or do you think that you can see everything? All right. Thank you.
BY MS. WONG:

Q  You said you could see the scarring?

| can see the difference in color of my face, yes.

Q- So, there's discoloration in your face. s there discoloration on your
arms?

A Oh, yes.

Q Okay.

A In different spots inside my ear.

Q Do me a favor. Put out left hand -- your left arm and your right arm. Is
your right arm discolored?

A No.

Q Okay. So, just your left arm?

A Well, yeah, it’s all this here.

Q Put ‘em down. Okay. So, your left am is the one that's slightly

discolored?
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Yes.
And that's the side that you were burned?

Yes.

- S I

Q Okay. Just a few things before we end. Now you said earlier that it
hurt to urinate while you were in the hospital; how long did that last?

A That lasted for along time. That lasted for a long time. [t lasted at leasf]
six months, at least six months the pain was there.

Q And you said it hurt to walk; how long did it hurt to walk?

A Oh, | think it was about like Easter time. So, it was about six months, |
think, and that it was easier to walk. | still can’t walk the same distance or speed.

Q What do you mean hy that? Give us an example.

A If | walked -- if [ tried to walk to Circle K, | don't make it back all the way.
[ stop. They used to have a bench there in front. |would stop, I'd sit down.

Q All right. So, previously it took 15 minutes to walk from your house to
Circle K? |

A Correct.

Q How long does it now take you to walk from your home to Circle K? I'm
assuming you live in the same apartment? '

A Yes.

Q Okay. How long does it take for you to walk from those apartments to
Circle K? |

A Probably about a half hour. The last couple times | just I'd call to get a
ride back. So, | don't even walk now anymore over there. _

Q And you said previously it was hard for you to speak, like you didn't

speak the same for a while; how long did that last?
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A I'm not sure.

Q Can you think.

A It's been a long time that | couldn't speak all the words correctly that |
want and articulate the words like | used to; like | know how to speak. But | still have
a sound difference to me in my ears. [ don't have the ability to converse like | used
to.

Q So, you're saying even today you still don't speak the same way you
used to speak?

A Even today | don't speak as clearly as i used to speak.

Q Okay. So, are the muscles in your face still affected today?

A Yeah, [ believe so. I'm not in pain in my face, in my muscles, buf they
don't work like they used to.

Q  So, it's not as mobile as -

A No, not as mobile, not as controllable.

Q Not as controllable. Okay. And this now almost two years later?

A Uh-hm.

Q And how long did it take to regain your balance?

A It was after the pain basically started subsiding after six months then |
had a lot better balance. [ was able to -- | was able to balance a lot more. | think
the perception -- | don't remember having this discrepancy in my --

Q  Your depth perception?

Depth perception at the time, after that, after the pain.

A
Q  So, six months after you regained your depth perception?
A Yes.

Q

Okay.
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| wasn't falling down anymore.
Were you falling down a lot?

| fell down -- yeah, | fell down and | hurt myself falling down, yeah.

o O F

Okay. How many times?

A | fell down numerous times. | fell down just trying to carry something |
fell down and | tore a muscle and got a hemia.

Q  Okay.

A My muscles were a lot weaker getting out of the hospital from lying in

bed for a couple weeks. Then after that | still wasn't strong. | didn’t pick up my chiid

or | didn’t chase him around the playground or anything. | didn't even to go the
playground with him, you know.
Q So, you couldn’t pick up your child, you said?
A Correct.
Q How old was your child?
A At the time he was born February of 2011 so it was a year old, a year
and a half, two years.
Q  He was bomn in February of 20117
Yes. '
- Okay.
February 23".
And this occurred October 20127
Yeah. So, he was a year, year and a half.
Year and a half. And you couldn't pick him up?
Uh-uh.

How did your son weigh at the time?

o r O Fr O > OHL O F
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wouldn't come out of it. There's a word -- my disposition would drop or something --

| don't know.

You don't know how much he weighed at the time?

> O >

Nope.

Q Is there anything that you need to add that you want to tell these Ladies
and gentlemen here about how this incident affected you physically? Is there
anything else you need to add? |

A Not being to pick up my kids; not being able to walk as far. My wind
isn't as strong so running. 1 don't run. | might, you know, | can go run off to my kid
right there but [ ain’t going to chase him down the street, you know. They're faster
than | am. They're faster than me, you know; Even one’s handicapped and he can’t
walk that well. He has a foot that’s like sideways and he’s faster than | am. So, it's
my wind, you know, and my eyesight seems betters. There's nothing | can recall
other than all that, '

Q Okay. And final question. During the two weeks that you were in the
hospital before you woke up and saw the 23 on the board, were you in a medically
coma?

A That's what they say.

Q Okay.

A They tried to bring me out of it numerous times and then | couldn’t - |

some sort of thing.

Q All right. And that's why you have no recollection of what happened
between October 10" and October 237

A Correct; | was on different types of medication and | don't know what

they had put me on and, yes, | was -- yes.
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Q  Okay.

A Anything that | didn't recognize -- it all didn't happen. It was a dream
and | woke up.

MS. WONG: Pass the witness.

THE COURT: Cross-examination.

MR. COFFEE: Thank you, Judge. Can we switch over to [indiscemible]
video.

CROSS-EXAMINATION

BY MR. COFFEE:

Q  We've not met before; have we?

A Not that | recall -- no, | don't believe so.

Q Okay. Can you pronounce your last name for me because | don't want |
Bejarano.

Bejarano; is that close enough?

> 0 >

That's close enough, yeah.

Q Okay. Very good. You are physically more frail now than you were the
night you were it on fire; is that right?

A Yes. | have a statement from what she asked me last because | just
recall it seeing the video. |

Q Okay.

A Am | allowed to say it?

Q It's okay with me if it's okay with the prosecution. He has a statement.
He remembered something from the video.

THE COURT: He wants to add something.
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THE WITNESS: Well my hair fell out. My fiancé would comb my hair and it
would just fall out. It was probably about six inches, four to six inches shorter, you
know, frayed from burns. That's about it.

BY MR. COFFEE:

Q Okay. Seeing this picture --

A And it's been hard to -- like if | get a scrap or something it's harder to
heal or it takes longer to heal. That'sit. Sorry.

Q Okay. Very good. I'm going to walk you through a step at a time.

A Ckay.

Q All right. If you need me to slow down you tell me to slow down. If you
need further explanation, please tell me you need further explanation; is that fair?

A Okay. Can | look at this one.

Q We're going to look at it together in a just a minute,

A Okay.

Q - I'mgoing to ask a couple questions beforehand and | promise we'll
have enough time to go through stuff; okay?

A Okay.

Q Okay. You live about 15 minutes from the Circle K walking when you're
in good physical condition; is that right?

A | take my time, yeah, | wouldn’t run but yeah. 1just walk.

Q About 15 minutes. And the night in question you had a drink at your
house, some Silver --

A Silver Ice.

Q  Silverlce.

MR. COFFEE: Permission to apbroach, Judge.
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THE COURT: You may.
BY MR. COFFEE:

Q  And | want to show you what's been marked as Defendant C; do you
recognize what that might be?

A Uh-hm, Silver Ice.

Q And is that what we're talking about that you were drinking that night, a |
24 ounce can of Silver lce?

A Yeah. _

Q  Okay.

MR. COFFEE: Okay. Move to admit Defendant C.

MS. WONG: No objection.

THE COURT: Allright. Cis admitted.

[DEFENSE EXHIBIT C ADMITTED]

MR. COFFEE: And move to publish.

THE COURT: You may.
BY MR. COFFEE:

Q It's a little dark. It'sin black and white. | apologize for that. Silver Ice is
one of those -- | think they caIIV it a high gravity beer, is that right?

A | wouldn't know. | don't know about that. | don't know what that means.
Okay. It's fairly strong; is that fair?
Yes.
And it's fairly inexpensive; is that fair?
Yes.

You can get a 24 ounce can for maybe $2.007

> 0 r o >

it was like a dollar and a half.
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Q  Andthe acfual brand is Camo Silver Ice that you drank; right?

A Yeah. | didn’t remember that part but yeah.

Q Okay. And you had one of those cans at home and you walked to -- noff

7-Eleven -- Circle K; yes?

A Yes.

Q  Andit's the Circle K by the South Point within a block or two, right, half

a block of South Point casino?

A The South Point's a little bit -- a lot farther than that.

Q  Alittle bit further. It's down that area though. It's between The Strip
and the South Point. It's not the far side, not the -- do you understand. Am | being
confusing?

A Yeah

Q It's the north side not the south side of the South Point casino?

A It's north from the South Point casino; a few blocks, yes.

Q  Afew blocks. It's a ten, 15 minute walk, something like that, maybe a
little less.

A From there, yes.

And when you got there you said you went there to gamble; yes?
Yes.

And you also went there to drink?

> 0O P

| drank when | was there, yeah.
Q  You drank when you were there. Now it's not the first time that you've
heen to the Circle K; is that right?
A Correct.

Q In fact, you knew some of the people at the Circle K?
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K?

o0 » O >

A

Q

Not personally.

Okay. Did you know the manager, Flo?

Not personally, no.

Did you know Mr. Lewis, the clerk that was there at the time?

I've seen him before, yeah; I'm friendly enough to talk to him, yeah.

Okay. Do you know whether you were supposed fo be drinking at the

Circle K or not?

| drank there before, yes. There’s no sign there that says no drinking.

They've allowed me to drink there before.

Nobody told you that you shouldn’t be drinking at the Circle K?
Nobody said that at all.

Okay. Nobody threw you out of the Circle K?

No, not at all.

And that's never happened before either?

I've never been thrown out of the Circle K.

Okay. After this event were you asked not to come back to the Gircle

| was not fold that, no.

Was your wife telling you that you should have been told?
My wife was told that but | wasn't.

Okay.

| never received any letter or any phone call or anything stating that,

and I've been in there since numerous times as part of my therapy.

Nobody gave you anything formally and said you can’t come back,

nothing like that?
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A Even though | went in there nobody told me | couldn't.

Q But you said that your wife had told you that you weren't allowed to
return to the Circle K? |

A My wife told me that they told her that.

Q  Okay. And we'll play a little bit of the video. And this is the gaming
angle. It's on a multiple disk that the jury wil_] receive. If's been admitted into
evidence already. We're starting about 36 seconds. Watch with me if you can. You
were at the machine and we were talking about Silver Ice a minute ago. That's what
we're talking about is that's a can of Silver lce that you were drinking at the slot
machines at the gas station; right?

A Correct.

Q  Okay. And do you know if you had more than that one can of Silver Ice

at home?
[VIDEO PLAYED]
A Nope.
Q You don't remember or you did have more than one?
A | only had one.
Q  Youonly had one. And you're sure it was one?
A Yes.

Q  You were testifying at a preliminary hearing saying that you weren't
sure if you'd had anything to drink at home or not but you thought you might have?

A Yes, at the prelimihary hearing | didn't have as good memory.

Q  Your memory's gotten better with time?

A My memory’s gotten better since I've had to witness this video.

Q

Okay.
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] 1 A And see what it was, yes.
2 Q Okay. Fair enough.
3 A Yeah, at that time | still had a lot of memory issues.
4 Q Okay. And you said that you remember asking Mr. Newell for a ride.
5 |l'You called him Patrick before on direct; do you remember that?
6 A Patrick Newell, yeah. I didn't know how to say his last name.
7 Okay. You didn’t know him before his incident; is that right?
8 A .Correct.
9 Q Okay. And you've learned his name since the incident?
10 A Correct. ‘
11 Q I'm going to jump to about 2:44 on position A. It's from the same group.|
12 ||Okay. You see Mr. Newell in this video, we're at 2:25; right?
13 A Well | guess that's when it started, yes.
14 Q  Okay. Again, I'm sorry. That's my fault that the time’s not up there. It's
15 ||just for marking so they can find it [ater.
- 16 A Okay. Well at the preliminary hearing --
17 Q  They had a time stamp on it and --
: 18 A Atsome point he wound it backwards and it looked like | was walking
19 ||forwards. | |
20 Q Yeah. We're not going_ to doit. We're rgoing to run everything forward.
21 ||| promise.
22 A Okay.
23 Q  That's you behind Mr. Newell on the right hand side; right? |
24 A Yes. '
25 Q  And byright | mean over Mr. Newell's right shouider?
Rough Draft Transcript Day 2 - 152




O 0 ~N Oy G AW N -

M B W N . O W e N B Ww N = O

A Okay; yes.

Q And we can agree that at this point you've not talked to Mr. Neweli?

A Correct.

Q Okay. For just a second because there was a question about whether
or not you asked for the ride inside the store or outside the store and you said you
didn't remember. [ want to see if the video will help you remember. Okay.

A Okay.

Q It looks like you were -- that's your flip flop over to the right side of the
screen; right?

A Yeah, it looks like it was.

Q  Okay. ltlooks like you were just standing behind Mr. Newell while he
was buying some things [indiscernible]? |

A Yeah, | was standing behind other people too.

Q  Okay. I'm going to wait for Mr. Newell buying things, but | want to make

sure there's not a conversation that we'd miss right here. It only takes a few more

seconds.
A | might be asking other people for a ride at that time. I'm not sure.
Q Okay.
A 1dontrecall that.

Q Mr. Newell leaves the store and you've not r"md a conversation with him
up to this point; is that fair enough? |

A Not at what | look at, no.

Q Okay. And I'm going to jump forward about a minute and a half to
approximately 6:15. |t may be a little more than a minute and a half. It looks like Mr.

Newell may have come back into the store and getling in line. We don't see what's
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happening in the camera. | think we're going to see you step up here injust a

moment.
A I might have asked him for a ride at that point already.
Q  Youdon'tknow for ce&ain?
A | don't know for certain.
Q Okay.
A Because we - we're both not on screen so | don't know.

Q And at this point you don't know what Mr. Newell is driving, for
example? You have no idea.

A I'm sure [ don't have any idea.

Q Okay. You pay for your things and you go and you leave the store
before Mr. Newell?
| A And that's where | asked him and he say, yeah, we're at the truck out
there. | don't know. | don'trecall. And ! didn’t seeit so -- | didn't see what we would
say. There’s no audio.

Q | know. There is no audio. You don't remember Mr. Newell specifically
telling you go out and get in my red truck, something like that. You don't remember
that; do you?

A | don't recall that.

Q  Okay.

A | recall any of that.

Q  Aliright. And Mr. Newell leaves --

A Because | don't know if it happened or not.

Q.  --and I'm going to jump to a different camera angle here and we're

going to walk through things. You remember asking for a ride. Do you remember
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Mr. Neweli telling you no?

A I don't recall that, no.

Q Do you remember how long you asked Mr. Newell for a ride?

A I don't recall that either.

Q Do you remember if it went on five minutes, six minutes, which you
keep on asking [inaudible]?

A | don't recall if -- like 1 said, | don't recall if | even asked him in the store

- Q Okay.
A - at that point. 1 don't recall if he told me where to go. | don't recalt if

he said no at that point. | don't recall if | asked anybody else either while | was in
line.

Q And it's not that it didn’t happen, it's just that your memory is completely
cloudy on this?

A No: | don't have -- recollection of a lot of events from aiter | woke up,
yeah.

Q We're going to go to real time video at the pumps and jump forward to
approximately - I'm going to let this run while we continue to talk for a minute. You
can see yourseif walking through the parking lot; right?

A | Yes. | guess there’s only one vehicle out there._

Q  Yeah. You walked to the vehicle. And you don't know if somebody told
you it's okay to have a ride or anything else? Do you know why you're \walking to
the vehicle? |

A | don't recall. | don't recall whether they did or not.

Q  Okay. You remember looking in the vehicle?

A Yeah. | guess. 1 don't know. He goes off screen there.
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Q Okay. Here, | think it will come back. You see a car moving in the
background. That appears to Mr. Newell walking towards his truck and you're near
the back of his truck; right?

A Mm-hmm.

Q Does it look like you're reaching in the back of his truck?

A Itdidnt look like | looked into the vehicle, no.

Q Does it look like you're reaching into the back of his truck into the bed of
the truck?

A No; because my arm would go down if | was reaching in there.

Q Okay. You're standing pretty close toit.

A It doesn’t like 'm reaching into the back of the truck at all. I'm not that
tall so. To me it didn't like | was reaching into the back of the truck.

Q is that you touching the truck?

A It looks like I'm just leaning on the truck and we were talking.

Q  Itlooks like he's approaching you? |

A Yeah. Itlooks like he's approaching me. | don't know if he touches me
there or not. No.

Q Do you remember him telling you to get out of the back of his truck and
stop leaning on his truck?

A | don't recall that at all.

Q Okay. Let's continue to watch. You would agree that Mr. Newell has a
right not to give you a ride if he doesn’t want to?

A Correct. Even if he had said yes and changed his mind at some point
which | don't know if he did or not. | don't recall that.

Q Now it appears that you stay by the truck and Mr. Newell goes around
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to the driver's door and theln he comes back around again,; right?
A Correct.

And you step away from the truck?

A Correct.

Q Do you remember him threatening you at any point or saying anything?

A | think remember something about a knife but | don't remember.

Q You don't remember him saying it and don't remember being scared of
it?

A | never remember seeing it and | never remember -- | don't know what

he said of it. [ don't remember any of that stuff. | just remember there was
something about a knife.

Q Okay. You don't remember leaving at that point?

A | don't remember any of this at that point.

Q Let's continue to watch and see if anything jogs your memory. Mr.
Newell walks away and you're reaching into the truck again; is that fair?

A No. I'd say it looks like I'm pointing --

Okay. |

A -- right towards where | live.

Q Oh, okay. There we go. Maybe you're discussing a ride at that point?
A Maybe we already did. '

Q  Okay. '

A

| don't know. And maybe I'm just telling him where it is now.
Q  Okay. And Mr. Newell seems to walk off camera. That would be
towards thé entrance of the store; is that right?

A That's what it looks like.
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Q  Okay.

A Maybe he said he had to go get something and I'm waiting for him. |

have no idea.
Q  Okay.
A I'm pointing at something.
Q | mean we don't know what you might be pointing at, the side of his .

truck maybe?

A I'm pointing and I'm looking towards that way and I'm pointing at the
truck or something.

Q  Okay. |

A Atthe bed of the truck I'm point at.

Q  The bed of the truck. And Mr. Newell walks to the opposite side of the
truck?

A Yep; yes.

Q Okay. Again, it looks like he walks back around and you step back from
the truck; is that fair? |

A | don't see me stepping back from the truck?

Q  You're near the truck still [indiscernibie]?

A Yeah.

Q And Mr. Newell's pointing at you and saying something?

A Yep. | can't see where I'm at close to the truck or not. | can't see. It's
too dark on this screen.

Q  Too dark and not 3D. So, we just can't -- we don't have [indiscernible].

A No.

Q Do you remember Mr. Newell saying anything about the police are
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coming or | talked to the clerk inside; I've asked the police to come; do you

remember anything like that?

A

> 0 P O P O

Q

might be. So, he's coming back around again. Does any of this jogging anything at

all?
A
Q
that fair?
A
Q

| don't recall that. | don't recall any of that.

It might have happened again. Your memory is just --
It's not there.

-- foggy?

It's not foggS/; it's just not there.

It's not there. Non-existent. A better description.

Non-existent, yeah.

Okay. It looks like Mr. Newell's going over towards where the gas tank

Nope. You can see | was just standing there.

It doesn't look like you physically touched each other up to this point; is

Yeah.

It doesn't look like you're physically at contact with each other, you're

not physically touching each other?

A .

Q
A
Q

It looked like we did.
No, it did not.
No, no. | don't believe so.

Okay.l | think we’re in agreement there.

Now you walk around from the passenger side towards the driver’s side

of the truck; can you see that?

A

Mm-hmm. Yeah. It looks like I'm pointing at something.
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Oka'y.

it looks like | was pointing at something, yeah.
It looks like you're sprayed with gas?

Yep. That's what it looked like.

And you wiped your eyes?

Yeah. It looks like it, yep.

o r O X O r O

It looks like you started to walk away? |

A It looks like I'm walking away. It looks like I'm walking and | touch the
pumps. Maybe-t was walking away and | kept walking away but | walked right into
the pumps. |

Q  Itlooks like you walked back towards Mr. Newell?

A It looks like 'm walking -- yeah, in that direction.

Q Do you remember if you angry at this point?

A | remember | didn’t know which way to look. | had my eyes
[indiscernible]. | didn’t know which way | was going. | was confused which way
here or there to go. | remember feeling that.

Q Do you remember hearing a voice telling you to just leave, the security

guard?
A Just -- just what?
Q  Justieave?
A Nope. | don't remember that.
Q  You were back towards Mr. Newell?
A Do ! remember? |

Q Do you remember going back in there, back in that small space that

he’s got between his door and the pump?
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Nope. s this in real time?

Yes.

This is as slow as | walked.

Yes.

| never got past the bed of his truck. | never walked even closer.
And here you do.

Here | do.

0 >» O r O »r O F

There you walk past the bed of the truck, wouldn't you agree; right?

A Yep, | walked to the gas tank, yeah. | was sprayed with gas already
though. There | was kicked down, | guess, or pushed down.

Q He pushed ybu and you tripped, one or the other?

A Or he kicked me, pushed or kicked me. | don't know. | haven't tripped
this whole time. | don't know why | tripped there.

Q Do you remember if you were drunk? | mean, | know you've had a

1| couple drinks?

A | remember drinking but 1 don't remember beihg drunk.

Q Okay. You were sober enough -- | think you described at preliminary
hearing | was sober enough to walk to the Circle K.

A The Circle K.

Q You were sober enough that you hadn’t blacked out?

A Correct. Sober enough to talk to the cashier and purchase --

Q Sober enough to make a transaction?

A Yeah, without any problems. Sober enough to sit there and gamble

and drink as | did before and not having any problems. '

Q Here's the --
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After | got back up or wasn't looking.

After you got back up.

Okay. |

Q And you're pointing. It looks like you may be talking to somebody off

> O >

camera?

A Yeah, it looks like. I'm just like --

Q Do you remember seeing a fiame at some point? When he takes outa
lighter do you remember seeing a flame?

A | don't remember him taking out a lighter. |just remember seeing a
flame in front of me.

Q Okay. Do you remember him asking you to leave when he had the
lighter?

A | don't remember him asking me to [eave ever. That's how slow it took
me to point and come back.

Q  Yeah. And we marked it off that -- the timing clock that you talked

about.
A It doesn’t look like real time for that car to back up and leave, but okay.
Q Okay.
A It was that long?
Q The interaction between you and Mr. Newell?
A Before he lit me on fire.

Q Yeah. | know it's probably traumatic to see this. You've seen it before
though; right? | think the District Attorney has shown it to you?
A Yes.

Q  And again at preliminary hearing?
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A | didn’t have to see it from the District Attorney. She didn't make me

watch this part though.

Q  Okay.

A What is he doing now.

Q And that's what | was going to ask you.

A He's trying to come back at me.

Q | don't know. Trying to come back at you. Is he trying to pat you out?

A No. Trying to pat me out or trying to light me up again.

Q | don't know.

A | don't know. Why would he pat me out if he it me on fire in the first
place?

Q Does he charge you at any point?

A |thought that was the charge, apparently.

Q He doesn’t physically touch you; right?

A lthink he did, yes. | don't look like | saw him touch me.

Q Let's go back.

A | stopped him from touching me. | don't know.

Q Let'sgo backjuét to make sure.

A I'm telling him to get away from me. l'have no idea of what | said.

.Does he still have the lighter in his hand at this time?

Q It's hard to see from the video; right?

A Yeah. 1 can't tell if he put it back in his pbcket or he still has it in his
hand. There's someone else there.

Q  The security guard.

A Yep.
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Q Do you remember any of this, the police coming, any of that kind of
thing? | | |

A Nope. | remember seeing the flame; | remember | had to take off my
shirt. it was recently paid for. There's another part where I'm sitting down and he
comes at me. |

MR. COFFEE: Court's indulgence.

[VIDEO PLAYING]

THE WITNESS: | don't know where | was at that point but --

MR. COFFEE: Feel free to stop it if you see the point.
BY MR. COFFEE:

Q The shirt you were wearing had been a gift from your wife; yes?

A Yes.

Q Do you remember saying something about that to Mr. Newell, that you
ruined a shirt that my wife gave me or something like that?

A It looked like he went behind me there and | must have been scared. |
got up to see what he was dding, but | don't recall doing that.

Q And then at this point | think everything has taken place; right?

A Mm-hmm.

Q  Isn't Mr. Newell sent back towards his truck? |

A Because -- that's when before he started that. It didn’t show me sitting
down. It just showed me when | was already sitting down.

Q  |don't think that we've miésed it, and if we have | apologize.

A Unless | sit down again at that spot. 'm not sure. |

Q  The video runs quite some time. It's another 20 minutes.

A

It's look like the security guard haé to keep telling him to go back to his
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truck. ,

Q And here | think maybe you sat back down. Do you rerﬁember being
angry that night?

A No: | don't recall that. I'm sure I'm in pain and | probably was being
angry at that point.

Q Do you remember being angry about being sprayed with gas?

A No: | remember being confused when | got sprayed with gas.

pullin in just a moment.
A It looks like I'm in pain.
Q It looks like Metro arrives at that point?

A Mm-hmm.

times your wife drives you to the Circle K or used to drive you to the Circle K?
A Sometimes; sometimes she does and sometimes she don't.
Q Okay. A situation one family car at that point?
A Yeah, we still only have one family car.
MR. COFFEE: Thank you, Mr. Bejarano.
THE COURT: Any redirect, State?
MS. WONG: Yes, Your Honor.
_ REDIRECT EXAMINATION
BY MS. WONG:
Q  Teddy, do you think you were drunk that night?
A No, | don't believe | was drunk.

Q It's just there was a lot about you simply don't remember?
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Correct.

Q I'm going to show you State’s Exhibit number 8; do you recognize thee
items? | '

A Money and pants and it looks like my bracelet.

Q  Are these your pants? |

A Shorts, my shorts.

Q  Are those your shorts? Those are yours?

A Yes.

Q Okay. And do you recall that's your money over here?

A Yes.

Q I’m going to show you State’s Exhibit number 7: do you recognize what
that is?

Yeah. That was my shirt my wife got me.

Q So, that was our brand new shirt?

A | recognize the design.

Q  Now do you recall -- | mean, you got to Circle K by walking; right?

A Mm-hmm.

Q Do you recall why you didn't just walk home? You don't recall why?

A No. | know that there’s no — | can't recall. | would assume why but |
couldn’t recall why

Q [Indiscernible]. You just don't remember why?

A Idon't remember why right now.

Q Now you say you recall something about a knife; do you recall actually
seeing a knife?

A No.
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Q Okay. But you recall something about a knife?

A Yeah.

Q  Allright. Now Ie't me ask you. If you were standing there naked and
somebody came and put a knife by your penis while you're standing there naked,

would you be afraid?

MR. COFFEE: Objection; hypothetical. He doesn't remember [indiscernible].

MS. WONG: It goes to the reasonable apprehension.

MR. COFFEE: It's a hypothetical. You don't have evidence of that. He
doesn’'t remember it. '

THE COURT: Yeah. | mean, the problem is he says he doesn’t even
remember that happening. So, you're kind of asking him -- you are asking him a
hypothetical. So, you know, you kind of made your point anyway, but the objection
is sustained.

MS. WONG: | have no further questions.

THE COURT: Allright. Any recross.

MR. COFFEE: Just one.

RECROSS EXAMINATION
BY MR. COFFEE:

Q Do you know why you didn’t just walk away from the truck at some
point?

A | don't recall.

MR. COFFEE: Okay. Thank you.

THE COURT: Anything further, State?

~ MS. WONG: No, Your Honor.
THE COURT: All right. Thank you, sir, for your testimony. You're free to go
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All right. Can | get counsel to approach real quickly while he's leaving the
courtroom?
[Bench conference -- not recorded]

THE COURT: Ladies and gehtlemen, it’s 4:30 now, Rather than start a
witness that I'm not sure we're going to have time to finish, we're just going to
adjourn for the day. We'll reconvene tomorrow morning at 10 o’clock in the same
spot that Randy told you to reconvene this morning.

For tonight, you are admonished that until you begin to deliberations,
you are under cath and have not been discharged. Do not reach any conclusions
as you've not heard all the evidence. Do not talk to anyone about this case; do not
investigate any facts of this case; do not review any media, press or internet reports
about this case. Do not talk to anyone who may be involved in any way with this
case. Do not discuss the facts of this case with each other, and remember to wear
your badge at all times in and around the courthouse. Please leave your notebooks
on your chairs and we'll see you tomorrow morning at 10 o’clock. Thank you.

[Outside the presence of the jury]

THE COURT: Allright. We're sfill on the record outside the presence of the
jury. Anything either side wanted to memorialize or address outside the presence?

MS. WONG: No, Your Honor.

MR. COFFEE: No, thank you.
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THE COURT: Allright. See you guys tomorrow morning at 10 o'clock.

[Jury trial - Day 2, concluded at 4:32 p.m.]
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ATTEST: Pursuant to Rule 3(c)(d) of the Nevada Rules of Appellate Procedure, |
acknowledge that this is a rough draft transcript, expeditiously prepared, not

|| proofread, corrected, or certified to be an accurate transcript.

Ltrzese S/Wa/
PATRICIA SLATTERY
Court Transcriber
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