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WEDNESDAY, JUNE 18, 2014 AT 10:17 AM.

[Outside the presence of the jury panel]

THE COURT: Allright. Back on the record on State versus Patrick Newell,
C285825. Mr. Newell is present in custody with his attorneys.

Anything that either side wanted to address or put on the record before
we bring the jury in?

MR. STEPHENS: Your Honor, | just wanted to give you a heads up on kind of
the scheduling for this morning at least. |

- THE COURT: Okay.

MR. STEPHENS: We have four witnesses that we intend to get on before
lunch. | believe most of them will be short. | think we can do it within a two hour
timeframe here, but we might have to go a little bitlong. Our last of the four
witnesses this mdrning has some personal issues that he’s to testify this morning.
So we just ask that we might have to delay lunch just 20 minutes or so just to make
sure we get him on the stand.

THE COURT: Okay. That's okay with me ifit's okay with you guys.

MR. COFFEE: Sure.

THE COURT: And hopefully the jury doesn't have any, you know, issue with
that. But, yeah, that's totally fine. Okay.

All right. Let's go ahead and bring the jury in, Randy.
| [In the presence of the jury]

THE COURT: All right. Will counsel stipulate to the presence of the jury.

MR. COFFEE: Yes, Judge. |

MS. WONG: Yes.

Rough Draft Transcript Day 3- 5
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THE COURT: All right. State, who is your next witness?
MR. STEPHENS: Bryant Corea.
THE MARSHAL: Remain standing. Raise youi' right hand and face the clerk
please. |
BRYANT COREA
[having been calied as a witness and being first duly sworn, testified as follows:]
THE COURT CLERK: Please be seated. Please state your name and spell
your first and last name for the record?
THE WITNESS: My name is Bryant Corea; B-R-Y-A-N-T, C-O-R-E-A.
THE COURT: You may proceed.
MR. STEPHENS: Thank you, Your Honor.
DIRECT EXAMINATION
BY MR. STEPHENS:
Q Office Corea, how are you employed? Start with the easy ones.
| work for Las Vegas Metro Police Department.
Okay. And are you assigned to any particular unit or division?
Patrol in south central.
How long have you been an officer with Metro?

Five years now.

A
Q
A
Q
A _
Q  Were you working on or about October 10™ of 20127
A Yes.

Q  And what shift were you working that night?

A Graveyard.

Q  What hours were you working?

A

It starts at 10 p.m. and it ends at 8 a.m.

Rough Draft Transcript Day 3 - 6




5 1 Q Inthe early morning hours of the 10", were you dispatched to the Circle
2 |IK at 9487 South Las Vegas Boulevard?
3 A Yes.
4 Q Is that in Clark Counfy, Nevada?
5 A Yes.
6 Q How is it that you became aware that you needed to go to the Circle K?
7 A | was on a traffic stop at Las Vegas Boulevard and Silverado Ranch
8 |land | heard Officer Aquino get dispatched to a call by herself for some type of
9 {ldisturbance call at the Circle K. And | went over the radio and said | was gonna
10 || clear with a ticket and be en route to back her.
1 Q Okay. So Officer Aguino, that's someone who works with your patrol?
12 A  Yes. |
13 Q Okay. What was the basis of the report then? It was just a disturbance
14 || of some sort? |
15 A As far as | knew it was just some kind of disturbance at a Circle K. |
16 ||thought it was like some guy refusing to leave.
| 17 Q  Allright. How long did it take you to respond to that location?
18 A Maybe two minutes.
| 19 Q Two minutes or so; okay. Do you recall what time you arrived there?
20 A No.
21 Q Would it refresh your recollection to refer to a CAD report?
22 A Yes.
23 Q And what is the CAD report?
24 A It basically just documents all of our events and issues event numbers,
25 ||and has details aboUt all our calls.
: Rough Draft Transcript Day 3-7




O 0 ~N G O kW N =

ST o T o TR N TR N TR N RN G U W W S W G S W -
M B W N - O W o N Rk W NN = O

Q  Okay. And this is automated by a central cohputer of some sort?

A Yes.

MR. STEPHENS: [Indiscernible] CAD report.

MR. COFFEE: Sure. |
BY MR. STEPHENS: _

Q Would it refresh your recollection to review the CAD report to determin
what time --

A Yes.

Q -- [indiscernible] you arrived?

A Looks like | arrived at 1 a.m.

Q And does the CAD report -- would it also indicate what the initial call
was about?

A Yes.

Q Would it refresh your recollection to refer to the report?

A Yes.

MR. STEPHENS: I'm showing the CAD report again for the record.

MR. COFFEE: Sure.

THE WITNESS: | came out as a 416b, which is a just other disturbance type
of call.
BY MR. STEPHENS:

Q Okay. Were there any details as to what the disturbance was about?

A Yes. In the details it just says in the parking lot by the pumps throwing
matches; drunk white male; late 30s, early 40s; 5'7"; black hair; plaid shirt, dark
pants; negative weapons or drugs; trying to start afight with a customer.

Q Okay. So that was the initial call?

Rough Draft Transcript Day3- 8
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A Yes.

Q When you arrived on scene, a few minutes after you decided to
respond there, what was it that you observed?

A Oh, when | first arrived on scene | saw to my left by the gas pumps |
saw a shirtless Hispanic male, who 1 later found out to be Theodore Bejarano. He
was shirtiess and he was just sitting by one of the gas pumps and he was rocking
back and forth. And | couldn’t understand what he was saying. He’s just kind of like
moaning or something. And then South Point security was at the front of Circle K
and he was waving me down. So | rolled my passenger side window down and |
was like, what's up. And he said, oh, that guy over there by the gas station,
referring to Patrick Newell, just tried to light this other guy on fire. And | was like, all
right, let me get out of my car and see what's going on. So as | was getting out of
my car Officer Aquino was rolling up behind me, maybe a few seconds later, and
when she got out | was like, hey, go talk to that guy, referring to Theodore, and I'll
go talk to Patrick. Patrick was starting to walk towards the Circle K, and [ just
started walking towards him and | was just like, hey, what happened.

Q Okay. Let me ask you a couple more questions about that. So the
initial person that you spoke to was someone with South Point security?

A Yes.

Q Okay. And based upon you conversation with him, did it appear that
the initial cail from the CAD report was potentially inaccurate?

A Yes.

Q  And why did it appear inaccurate? What things did you kind of have

concerns with?

A Well, we didn’'t hear any of that type of radio traffic that someone was

Rough Draft Transcript Day 3 - 9
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possibly lit on fire or that someone actually did get it on fire. A call came out like as
another disturbance. It should’ve came out with a higher priority than that, so --

Q Now when you first arrived you said Theodore was sitting near one of
the gas pumps and | believe you said he was shirtless?

A Yes.

Q Did he have anything on on the lower half of his body, if you recall?

A 1think he might have had shorts on.

Q Okay. And where was -- you mentioned a Patrick Newell. Is that
individual present in the courtroom today?

A Yes, he's sitting in the middle | believe.

Q I'm sorry.

A Blue shirt.

Q  Wearing the blue shirt.

MR. STEPHENS: Your Honor, will the record reflect identification of the
Defendant?

THE COURT: Record will so reflect.

MR. STEPHENS: Thank you.
BY MR. STEPHENS:

Q  Where was he located when you ﬁrst.“

A | believe he was standing by his truck. It was a red Dodge Ram.

Q And where was the Dodge Ram parked?

A | believe in front of pump three.

Q So based upon thé initial report that came out in your initial
conversations with some people, were you confused as to what was really going on

at this point?

Rough Draft Transcript Day 3- 10
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A

when the South Point security guard said it | was just like what. 1 didn't really know
what he meant by that. | didn’t know if Theodore had actually been lit on fire. If he
was -- maybe referring -- maybe Patrick had like tried lighting him on fire but was

unsuccessful. 1 wasn't sure.

Q
A

out.

o O r O Fr O Fr O

A

When | asked him what happened he’s like, oh, I'll tell you what happened. And he

started felling me that Theodore was asking him for change or for a ride and that --

O > O > O

Yeah, | was extremely confused and | wasn't sure when South Point --

Just kind of lost?

Yeah, so | just got out. | was like, all right, let me try to start figuring this

So what was your intension in speaking with Mr. Newel?
| just wanted to know --

What was going on?

-- what happened --

Was --

-- and what was his involvement with the whole thing.

So you were just investigating what was going on?
Right. |

Where did you speak with Mr. Newell at?

| believe we started midway between the Circle K and his vehicle.

Before we get into that real --
Sure.
Did the Defendant seem interested in speaking with you?

Yeah, extremely.

Okay. Can you describe his demeanor for us?

Rough Draft Transcript Day 3 - 11




© oo ~N OO g R W N =

NN RN N NN N 2 A - A A A A A A A
th A L N O W 0 ~N & O = L N = O

A He's very nonchalant. Very cooperative with me. He was eating
gummy worms when he was first walking towards the Circle K. He was just walking
like | wasri't even really there until | asked him what happened then he was -- he
wanted to keep talking. -

Q And did you place either Teddy or the Defendant in handcuifs when you
initially arrived?

A No.

Q Okay. Now you said you had this conversation with him, and the
question | believe you asked is kind of what's going on, what happened?

A Right. |

Q And what was the Defendant's response.

A He said I'll tell you what happened and that's when he started telling me
about his whole altercation with Theodore. And we started out in the middle, but |
believe he walked me back over by his truck so he could show me -- so he could
basica!ly re-enact the scenario to me.

Q Okay. Did he indicate whether or not any argument occurred between
him and Theodore?

A Yes. He said that Theodore wouldn't leave him alone; that he kept
asking him for change for a ride, and that he thought that he was really drunk and he
just wanted to be left alone.

Q Okay. Did he tell you what his response was to Theodore continually
asking for a ride?

A . He told me that he kept telling him no and to leave him alone and
Theodore kept harassing him. So he said that he tried to go over to the Circle K

inside and he told the clerk, hey, you know, tell this guy to leave me alone; he's

Rough Draft Transeript Day 3 - 12
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harassing me, he's harassing me. He said he went back outside to the pumps and
Theodore was still there and he was stili bothering him. 8o he said h'e pulled out a
knife and he said if you don't -- you know, if you don't leave me alone I'll cut you or
something like that, and Theodore said you're not gonna do anything, you're not
gonna do anything. And Patrick told me that he said I'fl do you one better and he
grabbed the gas pump and he said that he lightly spr_ihkled Theodore’s shirt and
then he patted it down. And he was re-énacting that with me because he reached
over and he like started patting my uniform down and | was just nodding my head.
And then after that he's like he possibly got lit on fire, but that's all I'm gonna say,

Q He said he possibly got lit on fire?

A Yeah. That he may or may not have. | don't remember his exact
words.

Q Did he ever -- he mentioned that he pulled a knife on Theodore. Did he
ever show you the knife that he used? |

A 1don't know if he showed it to me when he was re-enacting it. He
might've tried to go into his pocke{s, but | told him don;t goin your pockets. |didn't
see the --

Q  Whyis that?

A Well, | didn’t want him to have a knife and do something against me.

Q Okay.

A So | just told him, you know, you don't -- just keep your hands out of
your pockets. It wasn't until afterwards when 1 told him to stand in front of my patrol
car so | could speak to Officer Aquino. That's when | asked him if he had any
weapons and that's when he ended up taking the knife and lighter out.

Q Okay. Did he have anything else in his pockets at this time?

Rough Draft Transcript Day 3 - 13




} 1 A Thatl recall -- [ don't recall. |
2 Q Don't recall. But you recall a knife and a lighter in his pockets -- coming
3 {|from his pockets?
4 A Yes.
5 And the Defendant himself removed those?
6 A Yes.
7 Q The -- can you describe the knife for us if you recall?
8 A | think it was just a small pocket knife.
9 Q Okay.
10 A | don't remember the color or anything.
11 Q Do you know whether or not it was attached to a keychain or anything?
12 A Ildontknow.
13 Q And the lighter's just a regular lighter, nothing too --
| 14 A Just the type that you operate with your thumb | believe.
| 15 Q All right. It's like a cigarette lighter rather than like a barbeque lighter?
B 16 A Right.
17 Q You described the Defendant’'s demeanor earlier when you initially
i 18 || started talking with him. Did his demeanor at all change as you continued to speak |
| 19 || with him?
20 A Not particularly. He just kept eating gummy worms throughout the
21 ||entire conversation and that was basically it. He's acting like -- he was basically
22 {|acting like it was no big deal and | remember him telling me that he thought he was
23 | acting in self-defense. |
24 Q He told you he was acting in self-defense?
25 A Yeah.
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Q Did he ever say what the victim was doing that made him believe that

he was acting in self-defense?
A No. |

Q  Did he ever tell you whether or not the victim -- or Theodore had any
weapons during the incident?

A No.

Q  Did he ever tell you that — whether or not Theodore ever balled up his
fists or challenged him to fight? | |

A No.

Q  Soit'sjust his own blanket statement that he was acting in self-

defense?

A Yes. He said that anybody else in his position would do the same thing.

| remember him saying that mulfiple times.

Q He said that multiple times you said?

A Yes.

.Q Did the Defendant ever mention to you any sort of physical handicap
that he has?

A Not that | recall; no.

Q Did -- based upon the Defendant’s story that he told you, did you look
for any matches that were on the ground to corroborate the dispatch call?

‘A | didn’t find any matches on the ground.

MR. COFFEE: Objection, based on -- he didn’t --

MR. STEPHENS: Sorry, | misspoke. | apologize.

MR. COFFEE: Yeah.

MR. STEPHENS: | did misspeak.
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BY MR. STEPHENS:

Q Based upon the dispatch call, did you do any -- did you look for any
matches on the ground?

A Based on the dispatch call | - really when | showed up | didn't have any
idea of what the details were. | didn’t really hear whatever dispatch said over the
radio. All | really heard -- all | was clueing in was that Officer Aquino was going to
some type of disturbance call and that was basically it. | didn’t hear anything about
matches, a fire, a possible fire.

Q  Okay. So you weren't necessarily aware of -- the matches may have
been thrown or may not have been thrown? '

A Right |
You just knew it was a disturbance of some sort?

Right.
Okay. When you arrived did an ambulance eventually arrive on scene?

Yes.

o r o F

And what did the ambulance workers do when they arrived?
A | believe they went and checked Theodore out and spoke with Officer
Aquino, if anything.

Q Was the -- was Theodore eventually fransported in the ambulance?

A Yes.
Q And did you ever have any conversations with Theodore?
A No.

Q So far, and | may not have just asked you enough questions, but as far
as | understand you spoke with the South Point security guard and the Defendant?

A 'Mm-hmm. Yes.
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Q Okay. Did you review any surveillance video while you were there?

A Yes. | wentto -- | believe | asked the clerk if she could check the video.
| think it was a female. It might've been a manager that showed up later and they
went over and réwound it and showed me a really short clip of the incident.

Q Okay. And was the incident at the pumps?

A Yes.

Q  What other investigation did you do?

A Well, | spoke with Officer Aquino and | told her everything that Patrick
had just told me. And then | believe she told me that --

Q  You don't have to tell me what she told you.

A Okay. And then after we talked, more officers started showing up. And
like | said, originally everybody thought it was just some kind of disturbance call;
otherwise, there would've been a lot more officers showing up. But as dispatch
started advising what was actually going on more officers showed up, and then we
just got different officers doing different things to help out with the call. Officer
Knudson went to the hospital and he called | believe major crimes or violent crimes
detectives. He advised them of the call that we had, and then he also spoke with
Officer Aquinc and gave her updates on Theodore’s condition.

Q Okay. Based upon the -- your investigation and the investigation of
other officers, did you make any arrests that day?

A Yes. Aiter | spoke with Officer Aquino -- | can't recall if either | or she
put Theodore under arrest, but one of us placed him into handcuffs and then put him
in the back of a patrol car.

Q | believe you said Theodore. You arrested Theodore?

A Oh, I'm sorry. Patrick.
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Patrick?
Yes.

Okay. So the Defendant was the only one you arrested that day?

> O r O

Yes. Theodore got transported to the hospital.

Q And why it that you arrested -- why was it that you arrested the

Defendant?

| A Well, after reviewing the video surveillance we could see Patrick
basically reaching over to Theodore and lighting him onfire. And basically
everybody's statements -- from what | gather Officer Randall got voluntary
statements from everyone else corroborating the incident.

Q Okay. | apologize to go back for just one second. 1forgot to ask you
one last question. The -- when the Defenda.nt told you that he was -- at one point
had pulled a knife on Theodore, did he ever show you how he was using the knife?

A Hejustkind of -- he put his hands outlike this. And ! don't remember
which hand he had it in; he just said that he stood like this with his fist closed around
the knife and just told him, you know, if you don't leave me alone I'll cut you.

Q  What was that statement he said?

A Don't know the exact words, just something to the effect that he would
cut him if Theodore didn’t leave him alone.

MR. STEPHENS: Court’s brief indulgence, Your Honor.

THE COURT: Sure.

BY MR. STEPHENS: |

Q Just a couple more questions, Officer Corea. So you initially arrived

and then you speak to the South Point security officer and then you speak to the

Defendant; is that correct?
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A Yes.

Q Okay. And how long of a conversation do you have with the
Defendant? |

A A few minutes | suppose.

Q Okay. And after that conversation what do you do with the Defendant?

A That's when | told him, hey, | need you to speak to my partner. You
know, head over to the front of my car While we figure this out.

Q Okay;

A And he said okay and when | left him there he turned around. | think he

| sat down on my patrol car and he kept eating gummy worms.

Q Okay.

A That's when | started talking to my partner about everything.

Q  Okay. So you did notimmediately arrest him at that point?

A No.

Q Okay. How much further investigation did you do or about how much
time passed before any specific arrest was made, if you know?

A | wouldn't be able to recall. Maybe a half hour or so

Q Half hour or so; okay.

MR. STEPHENS: !'ll pass the witness.

THE COURT: Cross-examination?

MR. GUTIERREZ: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. GUTIERREZ:

Q Good morning agéin, Officer Corea.

A Good morning.
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A
Q
A
Q

A
Q

A

seconds, maybe a minute before her?

anything about it?

being flagged down by the South Point security guard?

> 0 »r O P O F

Now you indicated that you were the first to arrive on scene?

Yes. |

You were actually the back-up officer though?

Yes.

So Officer Aquino, she was the responding officer -- the lead officer?
Yes.

Okay. You showed up initially first. You got there, what, a few

Yep.
Okay. And as you're driving up all you know is it's a disturbance?
Yes. '

At that point in time you don’t know really any details, any facts,

Yes,

Kind of rolling in there blind. Now the first person you see -- you're

Yes.

Okay. And he’s wearing what, a yellow vest?

He was wearing a South Point -- | think just his security uniform.
S0 --

| don't remember if he was wearing a vest or not.

So he wasn't wearing -- you don't remember if he -

| don’t remember.

-- was wearing a vest or not?

| don't reca_ll; | know he was wearing a South Point uniform, but | don't
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A
Q

A
Q
A
Q
A
Q

car?
A
Q

But he's --

-- if he had a vest on top.

If you were to describe his physical appearance what did hé look like?
| believe he was pretty tall, kind of heavyset.

Can you describe his.hair?

| don't recall.

It's all right. He didn’t have any, but that's okay.

There's been -- ali right. So when you showed up you tatked to him

briefly. He said a few thing, trying to describe what happened. You said it didn't

really make a whole lot of sense to you?

Yes.

Okay. But then Officer Aquino, she rolls up and so you get out of your

car and she goes to talk to the South Point security guard.

No, she went to go talk to Theodore.

Theodore. That's right. She went to talk to Theodore first.
Yes.

And you went to talk to Patrick?

Yes.

Now, when you roiled up, where's your car -- where did you park your

| think near the front entrance of the Circle K.

Ali right. So -- now, when you exit the vehicle and you're going over

there to walk -- to talk to Patrick, it could've been that he was walking right towards

your car since you're over near the entrance?
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A Is that a question?
Q  Yeah. It could've been that he was walking right towards your car --
towards you; right?

A It didn't appear that he was - he wasn't making eye contact with me.

He was just eating his gummy worms and he was walking towards -- it appeared like

he was walking towards the side of Circle K to go around -- not around the back, but

kind of in the general direction of the main entrance. | didn't really get the
impression that he was walking towards me.

Q  There's a lot of focus on gummy worms; right?

A | just kind of remember that vividly.

Q Kind of remember that; right?

A Yeah, that was one of the things that stuck out.

Q  Yeah. That probably would have stuck out to me too. Did it also stick

out -- did you know that he was diabetic at the time?

A No.

Q No. Oh, you didn't have that information?

A No. |

Q  Okay. Now you went over and you talked with Patrick Newell for a
good amount of time by his truck; right? Did you? |

A | don't recall how long the conversation lasted.

Q But it's fair enough to say that you went over, you stood with Patrick
Newell and you guys talked for a little bit? |

A Yes.

Q Okay. Now as you're talking, you didn’t have‘your notepad out, did

you?
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A | don’t recall.

Q You weren't taking any written notes at the time?

A | Not that | can remember. I'm not sure.

MR. GUTIERREZ: Court’s indulgence.

BY MR. GUTIERREZ:

Q Now you said that Patrick told you he acted in self-defense?

A Yes.

Q Now Patrick answered your questions; right?

A Well, basically | asked -- when | approached Patrick | asked him
something to the effect, hey, what happened and basically he went off on a speech
about this entire incident.

Q Sp he anxious to go ahead and tell you what happened?

A Yes. | |

Q He wanted to go ahead and tell you everything that happened?

A Yes, even after waiting for detectives to show up he kept trying to hail
me down. And while | was busy doing other stuff he just kept saying, you know,
hey, officer, let me talk to you; hey, officer, let me talk to you, and | told him, you
know, just wait; detectives are gonna come out and they'll interview you.

Q He just really wanted to get his story out. He wanted to go ahead and

|| talk to you.

Now, he was cooperative though. He did everything that you told him
to?
A Yes.
Q When you told him to go ahead and stand by your car, he stood by your

car. He followed your directions. He was cooperative. He never fried to run?
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Q
anything?

A

Q

you're not clear on you'd have those to refresh your memory; correct?

A
Q
A
Q

that you actually got to go ahead and see a short clip on the surveillance video?

A
Q
A
Q
you?

A
Q

with Theodore or, you know, the paramedics when they showed up, you weren't

there -- you weren't present when those conversations took place; right?

A
Q

walking you through what happened, trying to give you his side of the story?

" Okay. Now, when you showed up -- you indicated in your testimony

No.
No. He never tried to leave for anything like that?
[Shaking head in the negative.]

Now did you go ahead -- you didn't go ahead and write a report or

No.

No. And so if you had written a report a lot of these details that maybe

Yes.
All right.

| believe | did an officer’s report, but | wasn’t able to pull it.

Yes.

Does -- did Flo -- does the name Flo sound familiar to you?

No.
No; okay. But somebody from Circle K went ahead and showed that fo
Yes.

Okay. Now as far as any of the conversations that Officer Aquino had

No.

You're just over there; Patrick's telling you what's going on. He's
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A Yes.

Q  Okay. All right.

MR. GUTIERREZ: Court's indulgence.

| dor’t have any other questions. Thank you, Officer Corea.
THE COURT: Any redirect?
MR. STEPHENS: Briefly.
REDIRECT EXAMINATION

BY MR. STEPHENS: _

Q Officer Corea, I'm assuming you don’t recall exactly when this call in
issue came out?

A That's correct.

Q Would it refresh your recb!le_ction to refer to the CAD?

A It would.

MR. STEPHENS: May | approach, Your Honor?

THE COURT: You may. |

THE WITNESS: Time the call came out?

MR. STEPHENS: Yeah, what time did the call came out. That's what 'm
asking you to refresh your recollection about.

THE WITNESS: 0051.
BY MR. STEPHENS:

Q  And interpret that for -- not military.

A 12:15 in the morning.

Q 12:51 in the morning.

You did review the surveillance video that night?

A Yes.
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Q  And when you were speaking to the Defendant he said the victim

possibly got set on fire?

A Yes. He wasn't outright saying that he lit him on fire. He just said that it

possibly happened at one point.
MR.,STEPHENS: I'll pass the witness.
THE COURT: Anything further?
MR. GUTIERREZ: No_-further questions, Your Honor.
THE COURT: Thank you, officer, for your testimony. You're free to go.
| State, who is your next witness?

MR. STEPHENS: Sheri Jones.

THE MARSHAL: Please step up on the witness stand. Remain standing and

raise your right hand and face the clerk, please.
SHERI JONES

[having been called as a witness and being first duly sworn, testified as follows:]

THE COURT CLERK: Please be seated. Please state your name, spell your

first and last name for the record.

THE WITNESS: Sheri Jones; S-H-E-R-, J-0-N-E-S.

THE COURT: You may proceed.

DIRECT EXAMINATION

BY MR. STEPHENS:

Q Ms. Jones, how are you employed?
I'm a paramedic with AMR.
And how long have you been eﬁ\pIOyed as a paramedic with AMR?

A paramedic five years. 've been with AMR a total of ten and a half.

o r O

All right. What do you do as in responsibilities as a paramedic?
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A Answering 9-1-1 célls and caring for patients.
Q Okay. How often do you get called to -- called out to treat patients?
A It varie.s on a day to day. It could be as litfle as one; it could be as
many as 10 calls in a 12 hour shift.
Q Okay. Were you working the graveyard shift on October 10" of 20127
A Yes.
Q And were you asked to go to 9487 South Las Vegas Boulevard, a Circle
K?
A Yes. |
Q When you - | guess | should ask you this. How initially did the call
come out to you guys? |
A The call came out as a behavior problem or psychiatric problem. We |
received it as someone attempting to light himself on fire.
Q  Someone trying to light himself on fire?
A Yes. Those were the notes that were given to us.
Q Okay. Now do you actually drive the ambulance or you -- did you drive
the ambulance, let me ask you that? | '
A No, my partner did.
Q And who -- what's your partner's name?
A Bryan Griggs.
Q  Was there anyone else with you that night?
A | had a new hire; an intern.
Q Do ydu recall about what time you arrived at the Circle K location?
| A It was approximate -- we got the call | believe right around one o'clock

in the morning.
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Q You arrived about one o'clock?

b

Give or take a little; yes.

Q Give or take some time; all right.

When you first arrived what did you observe?

A Actually, we hotd short on al! psychiatric calls and we didn't go until the
police had gotten there.

Q Okay. So you waited for police to arrive?

A Yes.

Q Did you have your lights and sirens onwhen you were coming into the
jocation? |

A I do not remember. We did while we were responding to the cail, but
once we hold short we turn everything off. |

Q  How far away did you hold short?
Approximately 200 yards.
So it sounds like Metro arrived first?
Yes. | |
And then you puil on the scene?

Yes.

O F oo r o oF

What do you see when you first arrive?

A When we arrived on scene, when | got out of the vehicle | saw a
gentieman standing there with no shirt and shorts on thaf had obviously looked like
he had -- was on fire at one point. '

| Q Can you describe how it appeared to you that -- how did you come to

that conclusion that he was set on fire?

A When -- like | said, when | got there he had no shirt on. His hair was
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'singed and he had like mesh basketball shorts on that were still -- looked like they

were kind of smoldering or smoking.

Q  Aliright. Can you describe that individual's demeanor?

A He was extremely upset and kind of hysterical.

Q Okay. And when you say upset was that like angry upset?

A No. He was crying and just -- he was extremely upset.

Q Do you recall specifically what he was saying?

A Not while we were on scene.

Q Okay. Did you treat this individual?

A Yes, | did.

Q Did you come to learn his name?

A Yes, | did.

Q Did you come to learn his name?

A Yes,|did.

Q  Washis .name Theodore Bejarano?

A Yes,

Q When you initially start treating him did you notice any other injuries
besi.des the smoldering s_horté and the singed hair?

A He had first and second degree burns on his head and his torso, as well
as his arms?

Q Did you smell anything as you approached him?

A Burning flesh and singed hair. |

Q Can you describe the injuries that you saw on his face?

A He had first degree burns on his -- mainly on the left side of his face,

which is almost like a sunburn. | believe he had one or two blisters, but mainly it
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blistering, to different spots of his torso. Like | said, mainly on the left side his chest

was first degree burns on the left side of his face, around his mouth; he had around
his nose also, as well as his hair was singed. He had -- you could actually see
some reddening in his scalp. And that was just his face.

Q Okay. The lips area ~- was there any specific injury you noticed on his
lips?

A There was some reddening and you can also see some -- almost Iike'
discoloration - like black - like they -- someone -- people get that when they inhale
smoke. It's like a - they inhale smoke, so it's - they get a black soot around their
mouth and nose.

Q Okay. Describe the injuries on his forso area?

A He had first degree burns around his entire -- around his entire torso,

which is aImoSt like a sunburn, as well he had _second degree burns, which are

and his belly and they went around his left flank into just the part of his back.

Q Did it appear that the torso area had become more burned than the
actual face area? '

A Yes.

Q Was there any blistering on the torso area?

A Yes, there was.

Q Do you know when you initially started treating him whether any of
those blisters had - | don’t know what the correct term is, but popped?

A | don't remember specifically.

Q Okay. Can you describe the injuries on his arms”?

A He had first and second degree burmns on his left arm, as well as both of

his hands and his palms.
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Q  And was there any blistering on his hands?

A Yes. |

Q On your -- as one of your duties, are you asked to make estimations on
how much surface area was burned?

A Yes.

Q  Andin this case did you do that?

A ldid

Q And what is your estimation as to how much his body was burned?

A In my report | actually estimated incorrectly. | went back and |
estimated it at approximately 33 percent of his body.

Q  What was the initial number that you gave?

A | believe it was four to five percent. | forgot the zero.

Q You forgot one of the zeros and that changed the percentage?

A Both the zeros. It should've been 40 to 50 percent. |

Q Okay. But as you sit here today it's your belief that it's more accurately |
33 percent?

A Yes, Sir.

Q That's just an error that happens?

A Yes.

Q How was it that you began fo treat these injuries? What did you first do

|to start treating Theodore?

A First what | did is | had him take off his shorts and his underwear so he
was completely naked. Had him sit on my - on my gurmey and then we loaded him
back into our truck. | put a burn sheet over him, which is just pretty much a sterile

dressing to go completely over his body. | put him on some oxygen. | started an [V
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to give him some'ﬂuids and pain medication.

Q And what is the purpose of this pain medication? Is it to stop the
burning or what is it for?

A It's to -- whenever you have a sunburn or a first or second d_egree burn
it's extremely painful. And it’s just to help alleviate some of the distress that hé was
in as far as pain. |

Q Okay. After you do that what do you do?

A We started taking him to UMC trauma, which is our destination for any
burn patient. '

Q  Okay. About how much time did you spend with him outside the
ambulance before you transported him, if you recall?

| A Do my notes for the call. From the time we went in with the police
department and the time we started transporting it was approximately seven
minutes.

Q When you actually get him loaded into the ambulance can you describe
Theodore’s demeanor at this time? |

A He was crying. He was in pain. He kept saying, you know, he couldn’t
understand why anybody would this, and he kept asking me if he was gonna ever
see his child -- his daughter again. He was -- just went from crying to just screaming
because he was in so much pain.

Q - Whatdid you do once you arrived at UMC?

A We took him inside to -- inside the trauma center and ! -- we had moved
him over to their gurney and | gave my rep.ort to the hospita! staff and then | worked
on my report.. | |

Q Okay. Did you have any other interaction with Theodore after you
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handed him over to the hospital staff?

A

No, | did not.

MR. STEPHENS: Court’s indulgence, Your Honor.

I'll pass the witness.

THE COURT: Cross-examination?
MR. COFFEE: Thank you.

CROSS-EXAMINATION

BY MR. COFFEE:

O

> 0 > DO X OH X O P O X O P

Q

Did he remain verbal in the back of the ambulance then?

Yes, sir.

Is one of things that you do as a paramedic try to get a history?
Yes. |

Did you attempt to do that with him?

Yes. |

Was he able to provide one?

Yes. |

Said he'd been lit on fire by another man?

Yes. |

When you are -- you're administering pain medication, you said?
Yes. |

Burns are very painful; right?

Yes, sir.

When yoLi administer the pain medication are you concerned about

interactions -- what else might be ina person’s system?

A

Yes, Sir.
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Did you ask if he'd been drinking?

Yes, sir.

o r O

Did he say he'd been drinking?
A Without looking at my chart, if he had been drinking then it would be in
my narrative.
Q s that your chart?
Yes, sir.
Would it help refresh your recollection to look at that?

Yes, if | could.

o r O >

Will you take a look, please?

A Since | did not put it in my narrative then he -- then he must have said
he was not drinking. Because | -- if someong is drinking- then they always -- [ aiways
put it in-my narrative.

Q  Okay. And thatis one of the standard questions in your normal practice
that you would ask just to get a baseline, a history; is that correct.

A In mine, yes.

Q And there’s no reason in particular you wouldn't have asked it in this
case. It's fair to assume that it was asked? | |

A Yes.

Q Al right. Did you ask about narcotics - if he had any narcotics in his
system?

A Yes. Because | ask if anybody’s been drinking, if they have any

narcotics -
Q Okay.
A -—orifthey smoke.
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Q Okay. Do you know the answers to those questions?

A No. He stated no. |

Q He stated no. But, again, he stated no to drinking also. He did appear
intoxicated to you? |

A No, he did not.
Did you do a blood draw?
| do not do that.

That would be something that would take place at the hospital?

»r O P

Yes, sir.
Q Somebody else would have to follow-up on that if they wanted
information about it?
A Yes, sir.
Q All right. Same thing With toxicology. You don;t do toxicology in the
back of your van?
A . No,sir.
Q That would be something that would take place at the hospital that
somebody would have to follow-up? |
A Yes, sir.
You said you were -~ you waited about 200 yards out?
Yes, sir.
And that's a fairly good distance?
Yes.
How long did you wait the 200 yards?
I would have to check.

Okay.

O r D T O P
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MR. COFFEE: Unless --is it okay [indiécernible]?

THE WITNESS: We arrived on scene at midnight 58 and that was holding --
holding short. And then we went in with Metro at 1:01 a.m.
BY MR. COFFEE: |

Q Okay. So you're three minutes, give or take. | mean, it could be two;
could be four depending on how we split the clock, but about three minutes; is that
fair?
Yes, sir.

And you're watching what's going on during that three minutes?

b D B

We could see the gas station, but we can't see what's going on.
Q That's what | was going to say because | was a little confused with the

testimony before. You couldn't tell that the person had been burned at that distance |

visually?
A No.
Q  That was actually when you got closer to him?
A Yes,sir.
Q Could you see people at the gas station at 200 yards?
A I could -- | can’t recall.

Q Okay. When you actually got to the gas station and you saw Theodore,
where was he again?
A He was standing at the end of anisland ~ like a pump island.

So he's'up and stili mobile, still able to walk?

A Yes.
Q And still able to talk --
A Yes.
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Q -- because you said he was verbal. Okay. Very good.
MR. COFF_EE.: Thark you. Nothing further. .
MR. STEPHENS: Just a few questions, Your Honor.
REDIRECT EXAMINATION
BY MR. STEPHENS:
Q Do yéu have any specific recollection of asking Theodore whether or
not he had been drinking that night?
A I don’t specifically remember askihg him.
Q Okay. And do you have any specific recollection asking him as to
whether or not he smokes?
A Again, | don't have -- | can't say I did do it.
Q And you potentially respond to several calls during a shift? |
A Yé_s;
Q And do you recall Theodore specifically telling you that he does or does
not smoke?
A I do nét remember.
Q Okay. One more question. Do you specifically recall whether
Theodore told you whether he was drinking or was not drinking?
A I don’'t specifically remember.
MR. STEPHENS: T'll pass the witness.
~ RECROSS EXAMINATION
BY MR. COFFEE:
Q But without sﬁeciﬁcally remembering, it seems like you're a person who
takes their job seriously?

A Yes, sir.
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Q  You have a methodology to what you do?

A Yes, sir.

Q  You doitinjust about every case. | would imagine you've got a
checklist of things; is that fair?

A Yes, Sir.

Q One of those things is you ask people if they've been drinking or if

they're on drugs?

A Yes,sir
Q Because it's important for the history?
A Yes, sir.
Q . Sothere’s no reason to think that that didn't happen in this case, IS
| there? |
A | can't say | specifically asked it, but usually that is one question -- three

questions | do ask.
MR. COFFEE: Very good. Thank you.
THE COURT: Anything further?
MR. STEPHENS: No, Your Honor.
THE COURT: Thank you, ma’am,'for your testimony. You're free o go.
State, who's your next witness?
MS. WONG: Bryan Griggs.
THE COURT: While the next witness is on his way in, let me ask the
members of the jury. We've been going for about an hour. Anyone need a bréak?
All right. Bring the next witness in.
THE MARSHAL: Please set up on the witness stand. Remain standing and

raise your right hand and face the clérk, please.
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BRYAN GRIGGS
[having been called as a witness and being first duly sworn, testified as follows:]
THE COURT CLERK: Please be seéted. Pleése state your name and spell
your first and last name for the record. |
THE WITNESS: Bryan Griggs; B-R-Y-A-N, G-R-I-G-G-S.
THE COURT: You may proceed.
MS. WONG: Thank you, Your Honor.
DIRECT EXAMINATION

BY MS. WONG:
Q Good morning, Mr. Griggs.
A Good morning, ma'am.
Q How are you employed?
A I'man electrician and an EMT. _
Q Okay. Were you also employed as an electrician back in 20127
A No, ma‘am. | |
Q Okay. But currently you are. You work both jobs?
A Yes, ma’'am.
Q  Okay. How long have you been a paramedic?
A Roughly three years. |
Q So on October 10" of 2012 what shift were you working?
A | want to say it was the 1700 to 05 front half, so it would’ve been

Sunday through Wednesday, every other Thursday?
'Q  And that would be graveyard?
A Yes, ma’am.

Q Now on October 10", 2012 approximately 12:45 in the moming or so,

Rough Draft Transcript Day 3 - 39

975



—

G S T T - T N TR LN, T S G i S N T
n AW N e O W 0~ M AW N -

L T o R o« e = > B ) B - SL B AN ]

|| people?

were you dispatched to a Circle K Iocafed at 9487 South Las Vegas Boulevard?

A Yes, ma'am.

Q  What was the néture of that call?

A Came across on our MBT, which is our -- it gives us our notes and our
type of calls. It's a litle computer system. It came acfoss as a psych suicide.

Q A psychsuicide?

A Yes, ma'am.

Q  Were there any other details provided?

A There were notes saying hold short, waifing for Metro. | can't recall the
Whole thing, but | remember it stating that patient -- or -- patient trying to light himself
on fire or something like that. They're all garbled.

Q Okay. Now were you working by yourself on that day or with other

A No, ma’am. | had my partner and we had an intern that was there. |

think 1 was second shift.

Q Okay. And was your partner Sheri Jones, the lady we just saw?

Yes, ma’am.

And did you then respond to that location?

Yes, ma'am.

o Fr O >

How soon thereafter did you arrive?

A We got the call 12:45. We were there -- there within probably five

minutes or so.
Q Alt right. And who was driving the ambulance?

A | was.

Q Now when you responded to the scene were you the first to arrive or
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did Metro arrive first?

A

We held short within 500 meters or so. The thing we see -- we were

first there and we saw Metro pull in; we pulled in right behind them.

Q

r» O >

Okay. And what was your responsibility when you arrived on scene?
To find out what's going.

Okay. What do you mean by that?

Assess the scene. So we find out what's going on and what type of call

it was. Because we got there -- it was just what the note said -

o r O

A

Okay.
-- patient was trying to light himself on fire.
All right. So specifically what did do?

We got out of the truck, put our gloves on. | remember Teddy running

up to us saying 've been it on fire. So my partner wanted to strip him down;

grabbed the burn sheet with -- her and the intern. | went to check out the other

gentieman.

Q
do?

A

So while Sheri and the intern were tending to the victim what did you “

| had to get a quick assessment of the other gentleman on scene; get

his blood pressure, medical history, find out what was going on.

Q
A
Q
A

scene.

So there was another gentleman also on scene.

Yes, ma'am.

.Can you describe that person?

Yes, ma'am. He was tall gentleman, probably mid-50s, early 60s on

Now how did you know that this gentleman was also as_sociated with
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the call?
A
Q
A
Q
wearing?

A

O Fr O Fr DO

A

Q

r O >r 0O »

MS. WONG: May the record reflect the identification of the Defendant?
THE COURT: The record will so reflect.
MS. WONG: Thank you.

BY MS. WONG:

asked him if he had any medical problems; he said no. He was sitting on the car --

Metro’s car - the hood eating gummy warms.

Metro directed me in that direction.
So this older gentleman, do you see him in the courtroom today?
Yes, ma'am. |

Will you please point to him and describe an article of clothing that he is

Gentleman with the beard, blue shirt.

So you did make contact with the Defendant at that point?
Yes, ma'am.
Okay. And did you have a conversation with him?

Yes, ma’am.
Can you tell us what he told you?

Went up to him, introduce myself. He introduced himself as Patrick. |

Was he in handcuffs at the time?

No, ma'am.

Okay. That's why he was able to eat gummy worms?
Yes, ma'am.

All right. And were there any Metro officers with him?

There was - | don't recall. They were in the area.
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A

A

happened.

They were in the area; okay.

| don't remember where everyone was at.

Okay. They weren't standing there standing guard watching him?
No, ma'am.

All right. So he's there's sitting -- gummy worms, you asked him if he

had any medical issues?

Yes, mafam.

And he specifically said what?

| don't recall. | don't recall what he said.

I'm -- sorry. Yes or no. Did he say he had any medical issues?
No, ma'am, not that | recall.

Okay. And so once you asked him about his medical condition what

else did you ask?

| remember my partner Sheri yelling at me saying hey, we got to go;

hurry up, hurry up, we got to go. So | got a set of vitals real quick, asked him what

When you ran these tests on him did anything come back abnormai?

His blood pressure was a little elevated.
Okay. Aside from that was there anything else?
No, ma'am.

All right. So he was medically cleared?

We can't medically clear him. | give the set of vitals to County fire and |
let them decide -- |

Q

Okay.

-- because we were actually getting ready to leave when they pulled up.
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Q  Did you have any further contact with the Defendant? Did you have
any conversations with him?

A Yes, ma'am.

Q Okay. Can you tell us about that?

A At -- | remember going up to him, introducing -- getting the set of vitals,
asked him what happened, and he told me that a guy was asking for money, he told |
him to get away -- |

Q Okay. A guy -- some guy was asking him for money, meaning the
victim was asking him for money? |

A | Yes, ma'am.

Q  Okay. And he told him, meaning who's he?

A Patrick. |

Q  Okay. The Defendant told him what?

A To get away. Apparently the victim, Teddy, didn't get away. He said he
-- | don't remember what | wrote on my statement. But | remember he saying he
pulled out the nozzle of the gas tank and lit him onfire.

Q  Okay. Sothe Defendant said he pulled the nozzle out of the gas tank
and sprayed the victim -- sprayed the victim with gas?

A Yes, ma'am.

Q Did he ever at any point say it was an accident that gas just came out of
a nozzle? , |
A No, ma'am. Not that | recall.

Q Okay. And what else did he say besides he took the gas -- the nozzle
out and sprayed the victim with gas?

A And he lit him on fire.
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1 Q  Then he admitted that he lit him on fire?
2 A Yes, ma'am.
3 Q  Allright. Did he say anything else?
4 A Stuff like this doesn't happeh to him in California.
5 Q Al right. Andwas there.anything else or was that the end of the
6 || conversation?
7 A | want to say that was -- from what | recall it was the end of the
8 ||conversation because we had to go.
9 Q Al right. Now, what was the Defendant's demeanor at the time that he
10 |{told you all this? |
11 A | Very casual, like nothing happened.
12 Q Did he ever tell you that he feit scared?
13 A No, ma’am. He didn't even look scared.
14 Q Did he ever tell you that the victim threatened him?
15 A No, ma’am.
16 Q Did he say that he did this in self-defense?
17 A No, ma'am.
18 | Q  And did you observe any injuries on the Defendant?
19 A No, ma’am, there were none. .
20 Q Okay. So now at some point you did end up transporting the victim to
21 |{the hospital?
22 A Yes, ma'am.
23 Q Did you have any conversations with the victim while you were in the
24 ||ambulance?
25 A | was driving. | could hear everything that was going on.
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Q  Okay.

A Teddy was back there screaming, saying that he wasn't sure if he was
going to see his wife or kids again, stuff like that.

MS. WONG: [l pass the witness.

THE COURT: Cross-examination?

CROSS-EXAMINATION

BY MR. COFFEE: |

Q  You didn't ask Mr. Newell specifically whether he was defending
himself?

A No, sir. |

Q  You didn't ask Mr. Newell whether or not the person had harassed him
for ten to 15 minutes before the fire started?

A No, sir. That's not my job. -

Q That's what | was going to say. You're a step ahead of me. It's not
your job; nght?

A No, sir.

Q That's Metro, that's detectives. He didn’'t deny having lit the manon
fire; is that fair?

A Yes, sir. He did not deny it.

Q And you said he didn't seem scared. Now, by the time you get there
Metro's arrived?

A We pulled up with Metro,

Q Okay. And you actually sat at a distance for two to three minutes
béforehand according to -- |

A Yes, Sir.
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-- according to logs -- a couple hundred yards maybe.

Q

A Yes,sir.

Q And that's normal practice?

A Yes, sir.

Q By the time you get there the confrontation was over; is that fair?

A Yes, Sir.

Q You didn't see Mr. Newell run and try to attack Mr. Bejarano in any
way?

A No, sir.

Q. You di_dn’t see Mr. Bejarano get up and charge Mr. Newell in any way?

A No, sir.

Q Not when you were at the scene or when you were at the distance for
the two to three minutes?
A No, sir. It was 12:45, one o’clock in the moming.

Q Yeah. The point is the conflict appeared to be over by the time you got

there?
A Yes, sir.
Q But Mr. Newell’s blood pressure was elevated still?
A Yes, sir.
Q  You don't know if that's normal or not for him?
A Yes, | don't know.

Q  You were asked about medical problems. Your concern primarily is
immediate medical problems as an EMT for example; right?

A Yes.

Q For example, if -- the blood pressure -- did you do anything to treat his

Rough Draft Transcript Day 3 - 47

983




W 0o ~N O s W N =

NNMP’QMM_\_\._\_‘_\_\_‘_\_\"\
(4] AR W N = O O o - o o B~ W [ &) - O

blood pressure?
A No, sir.
Q  Itwouldn't be something you 'd do. You're an EMT; nght'?

it.

Q  The hospital has to do deal withit. And the point being, when you
asked abo.ut medical problems, it was clear what you were asking is if he needed
medical help, he needed treatment, is that fair?

A Yes, Sir. |
And he didn’t need medical help or treatment?

Yes, sir.

Al right. Do you know whether he was diabetic or not?

> O P

No, sir.

Q  You said you weren't sure about the exact words when you asked
medical problems. Might he have méntioned diabetes to you at that point?

A He possibly could have.

Q He might have; okay. Do you know about injuries? Did he mentlon
anything about that?

A No, sir.

MR. COFFEE: Okay. Fair enough. Thank you for your time.

THE WITNESS: You're welcome, sir.

THE COURT: Anything further, State?

MS. WONG: No, Your Honor.

THE COURT: Thank you, sir for your testimony. You're free to go.
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THE WITNESS: Thank you, sir.
THE COURT: State, who is your next witness.
MR. STEPHENS: Officer Knudson,
THE MARSHAL: If you could step up to the witness stand, please, officer.
Remain standing. Raise your right hand and face the clerk, please.
BRETT KNUDSON
[having been called as a witness and being first duly sworn, testiﬂed as follows]
THE COURT CLERK: Please be seated. Pleése state your name and spell
your first and last name for the record.
THE WITNESS: Brett Knudson; B-R-E-T-T, K-N-U-D-S-O-N.
‘THE COURT: You may proceed.
MR. STEPHENS: Thank you, Your Honor.
| DIRECT EXAMINATION
BY MR. STEPHENS:
Q Officer Knudson, how are you employed?
By the LVMPD.
All right. And how long have you been working there?
About five years now.

Are you currently assigned to any patrol or unit?

> 0 > 0O >

Currently 'm assigned to South Central 11 patrol.
Q  Okay. On October 12" -- or sorry, October 10" of 2012 were you

working in that same command?

A Well, yeah, South Central Area Command; yes, | was.

Vegas Boulevard?

" Rough Draft Transcript Day 3 - 49
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Q
A

Yes.

Is there a Circle K located at that address?

Yes.

Do you recall about what fime you were dispatched to that area?

It was nighttime. | don't recall specifically, but I'd probably say around

like 2100 or 2200, 9 or 10 p.m.

Okay. Would it refresh your recollection to refer to the CAD report?

Sure.

MR. STEPHENS: Your Honor, may | approach?
THE COURT: You may.
THE WITNESS: Okay.

BY MR. STEPHENS:

Does that refresh your recollection?

Q
A Yes. A
Q About what time would you have arrived at?

A It looks like midnight - midnight 55.

Q Okay. So almost one o'clock?

A Yep.

Q Is that when you specifically decided to go to that residence was at
midnight 557 |

A Yes.

Q  And!said residence. | apologize, | meant location.

A Yes. |

Q Okay. Gan you describe what you observed when you arrived?

A When | arrived there was an ambulance. There was - | think there
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were two patrol vehicles there. My partners, Officer Corea and Officer Aquino.

There was a male victim in the back of - in an ambulance and then there was a

male standing in front of Officer Corea’s patrol vehicle in handcuffs.

Q

A .

Q

At that time he was in handcuffs when you saw him?
Yes.

The individual that was inside the ambulance did you have an

opportunity to speak to him at all at that time?

A

> O T

Q

No.

Can you describe -- did you hear anything coming from the ambulance?

Yes.
What did you hear?
Screams.

Were they angry screams, painful screams; can you describe the

scream & litile bit?

A
Q
scream?

A

0 » 0 > O >

A painful screams, | guess. It's just -- long screams.

Okay. Do you recall spedcifically what was being said-or was it just a

I's muffled from the doors. | didn't hear what was actually being said.

And you said there was an individual by Officer Corea’s vehicle?
Correct.

Can you describe that individual for us?

White male aduit with gray hair.

s that individual present in the courtroom today?

Yes.

Can you point to him and describe something he’s wearing?
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A Wearing a blue button-up collared shirt.
MR. STEPHENS: Will the record identification, Your Honor?
THE COURT: The record will o reflect.
MR. STEPHENS: Thank you..
BY MR. STEPHENS:
Q Where was he at‘? Was he standing in front of the patrol vehicle?
Where was he actually located? |
A He was standing -- yeah, directly in front.of the 'patrol vehicle by the
bumper area, but | believe he was acfually sitting on the front buddy bumper area.
Q Okay; Was he doing anything at that time or just sitting?
A | think he was just -- | think he was sitting and like eating something --
something like that, | don’t know. |
Q He was eating something?
| can't remember. Yeah, 1 think he was eating something.
Okay. Do you - but you believe he was handcuffed at that time?
Yeah, | think so. Yeah, his hands were behind his back.
Okay. How was he eating anything if he was handcuffed?

He’s kind of like bringing it up to the side.

A

Q

A

Q

A

Q And then reaching his head down?
A Yeah.

Q Okay.

A If | remember correctly.

Q Okay. Do you specifically recall him being in handcuffs?
A I'm99 p'erce‘nt sure he was in handcuffs.

Q

Did you have any conversations with the Defendant?
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A Yes.

Q How did those conversations begin?

the victim. |
Q He's telling you that you would-have done the same thing?
Correct.
What was your response to that?
| said | would never do that to anybody.
Did he ever make any statements to you that he did the right thing?
Yes.

What was it that he actually said, if you can recall?

>0 > O P> O >

He said - he also said something to the effect that if he was in

Rough Draft Transcript Day 3 - 53

A Officer Corea and Officer Aquino were trying to figure out what kind of
crime or what kind of incident we had, so | was standing basically as a cover officer
just observing the Defendant and that's all | was doing.

Q Okay. So you weren't necessarily speaking with him?

A No.

Q Can you describe the Defendant's demeanor?

A Calm, talkative.

Q From your prospective did it appear that he wanted to speak with
police? |

A Yes.

Q What was it that made you believe that he wanted to speak to police?

A | wasn't asking him any questions and he was just talking to me.

Q  Okay. Whatwas it that the Defendant was telling you?

A He was telling me to the effect that | would have dane the same thing to
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California that he wouldn’t even be in this situation.

Q

A

of unbelievable.

Q

O Fr O X O r

to you --

r O »

scene?

o r O r

- And was the victim or the Defendant in the back of the ambulance?

Did these statements surprise you?
Yes.

Why is that?

Didn’t seem normal.

His statements didn’t seem normal or -

The actions didn't fit the -- from what he was saying to me. | was -- kind

Did you see any injuries on the Defendant?
Not until 1 got to the hospital. |

Was the Defendant transported to the hospital?
Yes.

Who was in the back of the ambulance?

Just the ambulance workers - just EMTs.

Victim.

Okay. The individual that you were speaking to -- or that was speaking

Okay.
-- outside Officer Corea’s car, was that the Defendant or the victim?
Defendant.

Okay. And so did the Defendant have any injuries on him?

No.

Did you eventually contact any other police officers to come to the
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A Yeah. We called violent crime detectives. | can’t recall which actuarl

detective it was -- whatever on call one there was.
Q Okay. What did you do after making that phone call?

‘A They told me that they were going to meet - follow the victimto -- |
think we went to UMC and then they would meet me down there and we'd go from
there,

Q So did you follow the ambulance to UMC?

A Yes.

Q  Are you tailgating the ambulance or anything?

A Yes.

Q  And do you hear anything coming from the ambulance?

A Not from my vehicle; no.

Q When you arrived at the hospital what did you observe?

A | observed burns on the victim's face and the left side of his body and

him screaming.
Q  And was this a similar scream that you initially heard when you arrived
at the gas station?
A Yes.
When you say the burns, were any of the burns peeling?
Yes.
Did it appear that his skin had.blistered?
Yes.
Where were the blisters located:; if you can recall?

Erom what | remember mostly in his face and his upper left arm area.

O » O P O P O

Okay. Was he covered with anything?
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A

kind of conversation with me. |

Q
A
- Q

voluntary statement for you?

A

> 0 » 0O »r O >

MR. STEPHENS: Court's brief indulgence.
THE COURT:- Sure.

MR. STEPHENS: Il pass the witness.
THE COURT: Cross-examination.

O>_O>D>

At the hospital he was just wearing a sheet -- bed sheet. |
Did you attempt to speak tb the victim at that time_?

Yes.

And how did that go?

Screams.

Screams?

Yeah. He wasn't able to -- | don’t think he was able to comprehend any

What did you do at that time?
Waited for detectives.

Okay. Did you ever ask whether or not the victim could fill out a

| did.

And what was the victim’s response?

He didn’t say anything. He continued screaming.

Did he even acknowledge that you had asked the question?
No.

Did you wait at the hospital until the detectives arrived?
Yes.

And at some point the detectivés arrived?

Yes.
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CROSS-EXAMINATION
BY MR. COFFEE;

Bejarano you were unable to get it?

A Correct.
He was in too much pain by the time you got to the hospital?
Correct.

You turned the case over to the detectives?

> o F

Correct.

Q Detectives would be the one to follow up at a fater date and get a
voluntary statement if they thought it was necessary?

A Correct.

Q Woﬁldn’t be you. Ydurjob ended that night at the hospital?

A That's correct.

thing if in my place or in my shoes, something like that; right?
A Correct.
7 - And you said | never would?
That's correct.
Are you a patrol officer?

Yes.

| do.

A
Q
A
Q Do you carry a service revolver?
A
Q Why?

A

Protection.

Rough Draft Transcript Day 3-57
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Are you willing to use it if you have to?
Yes.
Have you had to?

| No.

It's a difficult decision | would imagine; yes?

> 0 > O ¥ O

Itis. .

MR. COFFEE: Thank you.. Nothing further.

THE COURT: State, anything further?

MR. STEPHENS: No, Your Honor.

THE COURT: Thank you, officer, for ydur testimony. You're free to go.

THE WITNESS: Thank you.

THE COURT: State, who's your next witness?

MS. WONG: Judge, can we approach?

THE COURT: Sure.

[Bench conference - not recorded]

THE GOURT: All right. Ladies and gentiemen, the next witness is not
available until one o'clock, so we're 'going to go ahead and take a lunch break. It's
going to be a little bit longer just because of that scheduling issue.

Durin.g the lunch break you are admonished that until you begin
deliberations you are under oath and have not been discharged. Do not reach any
conclusions about this case as you've not heard all the evidence. Do not talk to
anyone about this case. Do not investigate any facts of this case. Do not view any
media, press or any reports about this case. Do not talk to anyone who may be
involved in any way with this case. Do not discuss the facts of this case with each

other. Remember to wear your badge at all fimes in and around the courthouse.
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Please leave notebooks on your chairs and we'll see around one o’clock then; all
right. Thank you. |
[Outside the presence of the jury}

THE COURT: All right. We"re still on the record outside the presence of the
jury. Anything that either side wanted to memorialize or put on the record?

MR. COFFEE: Yes, Judge. Ms. Wong and I've been discussing fhe jury
instructions. And | will let Ms. Wong explain the situation because | don't want to
misstate anything.

MS. WONG: Okay.

THE COURT: Al right.

MS. WONG: Your Honor, in Count 3 the State wanted to amend -- instead of
charging a straight assault with use of a deadly weapon we were just going to
charge attempt assault with a deadly weapon. The Ianguag'e, however, regarding -~
in line 17 of the Amended Information where it states that the Defendant did |
unlawfully attempt to use physical force against another person. That would be
stricken obviously because you can’t attempt an attempt battery. So the State
wanted to amend Count 3 to simply charge attempt assault with a deadly weapon
bésed upon the evidence that came out yesterday. And | think Mr. Coffee has an
objection to that and I'll let him state his objections.

MR. COFFEE: |do, Judge. And | don't believe that Nevada law recognizes
and attempt assault. It's an attempt attempt. Essentially there are two sections to
the statute. One is an attempt battery. The other has to do with placing somebody
in reaSonable apprehension of bodily harm. | think the second section requires
actual fear. There’s not a lot of Nevada cases on it. | found some things out of the

Ninth Circuit; other circuits disagree. But I think a necessary element for that
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second section is actual fear and that's -- | think the problem with the State’s case.
The reason they're moving to amend is they haven't been able to show that Mr.
Bejarano was in actual fear. The battery that we're talking about is what happens
after the fire’s lit, not beforehand |

THE COURT: Right. When he's waving -- aré we talking about hlm waving
the knife around? Is that the situation?

MR. COFFEE: Yeah waving the knife around afterwards My posmon is
Nevada doesn't recognize an attempt assault. They've never seen an attempt
ass.ault charged. Again, for the battery portion | know you can't attempt an attempt;
like, essentially, you're at the same spot. I thihk also -- because of the way this Ais
structured and requires the victim to actually be afraid, the second section of the

statute is what they're relying on, I think they're deleting an element essentially by

| offering an attempt. Because if they weren't offering an attempt what | would be

asking for is an instruction that says you have to show that there was actual
apprehension on the part of the victim. | think they're completely deleting that
element by trying to charge it as an attempt. | think it's very clever. And I've teld
Mrs. Wong -- Ms. Wong as much that | thought it's a very clever way to get 10
essentially the same charge, 1 to 5 as opposed to 110 6. |just don't know if it's
legally indicated. We'll submit to the Court's discretion on that.

THE COURT: Well -- | mean, let me ask you this. Why do you even believe

| that fear is an element? | mean, | assault - let's say | go up to, you know, a navy

seal and | say I'm about to punch you and | get ready to wind up and punch him.
He's probably not really going to be afraid of me, but he could believe that I'm about
to punch him, that's still an assault. Why is fear even an element?

MR. COFFEE: it's - well, any by fear -- and | use fear as the shorthand. It's
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reasonable apprehension of bodily harm --

THE COURT: Right.

MR. COFFEE: -- is what we're talking about right actually. The Ninth Circuit
has interbreted a statute for Arizona that mirrors our statute’s language to require
that the Victim actually be in some sort of fear. There are numeroUs situations
where there may not be any fear involved and it's simply not an assault. Kit's an
attempt battery -- if the Court, for example, took a swing at the navy seal and meant |
to hit him in the face.

THE COURT: Right. |

MR. COFFEE: That qualifies for the first part of assault.

THE COURT: Right.

MR. COFFEE: Thatis it would be an assault under the first prong, attempt
batt:ery.

THE COURT: Right.

MR. COFFEE: But if what you are trying to do is scare the person then you
have -- then the person actually has to be scared. The second prong is scaring the
person, the first prong is an attempt battery that fails. Statute’s split, there's an aura
in between and that’s the distinction betWeen the two prongs. One is actually trying
to physically hurt the person, you failed to do it. You miss when you throw a punch,
whatever it might be. The second prong is trying to make them afraid. | think that's
much more appropriate for what we've got. The modification that Ms. Wong's talked
about actually addresses that second prong trying to make them afraid. But when
you try to make them afraid | think you actually have to make them afraid, again.

THE COURT: Well - | mean -- okay. I'm guessing the problem hers is this.

You have a guy who was in the induced coma so he doesn’t remember much of
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‘anything.' He doesn’'t remember what he actually felt. He doesn’t even remei*nber

the incident happening. But you have t_estimbny from other people that he's waving
the knife around in the vicinity of this guy’s penis saying I'm gonna cut your -1
forgot the exact -- I'm gonna cut your dick off or whatever he’s going to say.

MR. COFFEE: Yeah.

THE COURT: Now this guy may not actually remember, because he's been
in a coma, feeling any fear, but how does not -- | mean, | guess I'm asking the State
Why do you even need that amendment considering somebody said yeah, he was
waving this knife around near his penis, and this guy’s got his ciothes his off
because his ciothes have been burned, saying I'm gonna cut your dick off, why do
you even need the amendment?

MS. WONG: Your Honor, my concern more so is | don't think enough
evidence was presented to show that the victim was even aware that the knife was
there. It's one thing to require actual fear, which | contend we do not need to prove,
contrary to what Mr. Coffee said my position was. | don't believe that you actually |
have to show actual fear. | think fear is judged by an objective standard, so even if
a police officer or some navy seal was not afraid of something if the reasonable
person in that same position would have been afraid ! think that’s still -- that sill
meets the fear requirement. My concern is ddn’t'think we've even shown that the
victim was even aware that the Defendant was waving a knife at his penis. That's
why. | don’t want to create -

THE COURT: Waell -- | mean -- again, the victim’'s awareness is a funny thing
because we're talking about a guy who was in a coma. He wasn't -- he doesn't --
whatever he was aware of at the time we'll never be able to know --

MS. WONG: Right.
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THE COURT: -- because he doesn't remember it.

MS. WONG: Correct.

THE COURT: But if -- to the extent that it's objective, if you have other people
saying, yeah, this guy was waving a knife around and saying I'm going to cut your
penis, does Ait matter what the victim himself - | mean, the jury can make an
inferehce at that time he probably did feel fear. We don't actually haﬁe testimony
because he doesn't have an independent memory, but - 1 guess I'm not su_ré why
you think you haven't already met the statute already.

MR. COFFEE: And, Judge, if | might. The Court brings out a real interesting
point? Suppose what he is doing is trying -~ suppose Teddy's in the medically
induced coma and he brings the knife and threatens to cut off his penis -

THE COURT: Right.

MR. COFFEE: --is that an assault? That's - | mean, that's essentially the
question. If he's unaware of it is it assault? The second prong of the statute says
apprehension of bodily harm. That they placed the person in apprehension of bodily
harm. | will tell you -- |

THE COURT: Well, if | --

MR. COFFEE: -- the Ninth Circuit --

THE COURT: --if | go to a guy and he's in a coma and I'm getting --land !
take a knife and I'm getting ready to p!uhge the knife into his body and say a nurse
stops me and knocks the knife out of my hand. Atthe very least you would think -
that would meet the second element -- the second or which is | attempted to use
physical force on the person. Whether or not the person is aware of it or not there
was clearly an attempt to use physical force; right? -

MR. COFFEE: Absolutely.
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THE COURT: Even if he didn’t know it.

MR. COFFEE: AbsoIUter. And you can be found guilty of an attempt battery
assault -- | '

THE COURT: . Right. |

.MR. COFFEE: -- but there’s two prongs. There's an attempt battery assault,
that's one. There's no indication that he actually attempted to cut this person, so
that doesn't play here. It's only the second part of the statute which is put
somebody in reasonable fear of - reasonable apprehension of bodily harm. When
the Ninth Circuit is Iobked - there's a case called Skeet and it's in a footnote. it's
footnote three or fodtnote six that I'll produce for the Court. It's addressed -- that's
very short of language; reasonable apprehension of bodily harm or actual -- whether
or not you have to have actual fear. The Ninth Circuit has said that you do. The
Seventh Circuit said something different. It's a split of circuits and it's an undecided
position in Nevada. But | will tell you on this language the Ninth Circuit says you
have to have -- for this particular portion of the statute actual fear. The Seventh
Circuit says something different. That's where itis. And | will tell you the Ninth
Circuit's analysis and - sent the case to Ms. Wong, is not very extensive. it's simply|
a footnote that ‘says in the Ninth Circuit actual fear is required for this sort of fright
battery -- or fright assault as opposed fo attempt battery assault. The Court
understands what I'm saying there | take it?

MS. WONG: | believe Arizona statute, however, also says that you have to
cause immediate apprehension -- apprehension of immediate bodily harm, so -~

THE COURT: Yeah. I mean, it's -

MS. WONG: The statute’s slightly different from ours --

THE COURT: It's a pretty interesting --
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MS. WONG: -- so | wouldn't analogize to theirs.

THE COURT: It's a pretty interesting -- |

MR, COFFEE: Its readily able.

THE COURT: - issue here. The issue hereis, all right, he doesn't actually

attempt to cut off his penis, so you don't need the second prong. So the only way to

meet an assault would be he places the person in reasonable apprehension of

immediate bodily harm.

MR. COFFEE: Right. |

THE COURT: The question here is this. The guy doesn’t remember what he
felt. He doesn't remember anything because he was in the whole coma situation.
Can the jury, even without his own testimony of his own state of mind, infer that a
reasonable person in that circumstance would have felt that and sort of aftribute that
to the guy who doesn't remember what his own feelings were. That's one way to
look at it; in which case you're méking it a wholly objective test that aimost has no
element of subjectivity to it. That's interesting. It's an interesting question. | --

MR. COFFEE: ltis an interesting question. And the second portion of the
question, what we've been debating is, if we're relying on only that portion of the
statute, can you commit’an attempt?

THE COURT: An attempt -

MR. COFFEE: For example, if the person'sina -

THE COURT: -- to put someone in reasonable apprehension.

MR. COFFEE: If the person’s in a coma and | wave a knife trying to frighten
them When they have no ability to be frightehed, which is arg uably what we have |
here or close to it. | mean, he’s out of his head, he's been burnt. Maybe no

awareness if there’s an knife, is that an attempt assault.

Rough Draft Transcript Day 3 - 65

1ee1




O - ~N O o £ WO -

N N N NN RN a2 A a S, A aAa aAa aa aa
D B W N = O w0 NN W N -~ O

THE COURT: Right.

MR. COFFEE: That's what Ms. Wong's trying to do to protect the record.
And, again, | thought --

THE COURT: Right. Well --

MR. COFFEE: -- it was very shrewd -~

THE COURT: -- the coma one's even a little bit extreme. Let's even séy you
have a guy you don’t. know -- a guy who has -~ visually impaired but you don't know
it.

MR. COFFEE: Right.

THE COURT: The coma guy you know he's not going to be apprehending
anything. But let's say | wait and | confirm not knowing that you're blind.

MR. COFFEE: Right.

THE COURT: | think -- | want to put you in fear, but | don’t know that you're
not actually in fear because | don't know that you can't actually see the knife.

MR. COFFEE: Correct.

THE COURT: So what yoLt want to do is you want to amend Count 3. You're
just dumping the assault with a deadly count --

MS. WONG: Yes. |just want to amend it --

THE COURT: -- and you want to set suit -

MS. WONG: -- and make it an attempt assault.

THE COURT: -- on attempt assault with a deadly weapon. The attempt
being, he attempted to place someone in reasonable apprehension of immediate

bodily harm not knowing that this guy three years later.wouldn't remember a thing

‘|| because of his coma.

MS. WONG: Or maybe he didn’t even realize it at the time; yes.
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THE COURT: So basically -- okay. So basically you are -- okay. We're

4 1
2 || dump -- if we do this we're dumping assault with a weapon, so the question -- the
3 ({legal question is, is there such a crime as attempt assatilt with a deadly weapon --
4 MR. COFFEE: Yes.
5 THE COURT: --that can be met by someone who doesn'’t actually attempt to
6 || cut off his penis but merely threatens to do so while holding a knffe and the guy
7 || doesn’t remember anything about that.
8 MR. COFFEE: Yes.
-9 MS. WONG: Correct. |
10 THE COURT: Or the other way you analogize is the guy is unable to perceive
11 |[it. It's kind of legally the same thing. |
12 MR. COFFEE: Yeah.
I 13 THE COURT: That's an interesting one. [ have to say I've never even -- not |
| 14 ||even in all these law school hypotheticals do we talk about a guy who had a coma |
15 || and doesn’t remember anything years later.
16 MR. COFFEE: And | will tell you | search attempt assault last night and told
17 || Ms. Wong that | would. What | found for it, attempted assaulted comes up in a lot of
18 ||documents. Attempt assault, not so many. Most of the time it's New York or New
19 ||England where assault's something different. Their assault is our battery. It's a
20 || physical touching.
21 THE COURT: Yeah, | noticed that. That's what -- when you started talking
22 || the Ninth Circuit cases, and | haven't looked at Arizona, that was my first thought is
23 ||that states define assault differently, so I'm not sure how helpful all those other
24 ||circuit decisions are. |
25 MR. COFFEE: And the case is Skeet, but it's mentioned in an unp'ub!ished
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order. | sent the cite to Ms. Wong and forwarded it to the Court. | can’t remember --
[Colloguy between the State and defense counsel]

THE COURT: So let me make sure | understand, State. Right -- as things
stand right -- what you're proposing, yo'u're not even going fo try the whole-
subjective -- objective thing and leave the assault with the deadly weapon. You are
just -- you just want to dismiss that and substitute the attempt assault, if there is
such a thing? |

MS. WONG: Correct.

MR. COFFEE: And, Judge, we're not objecting to notice, so the record's
clear, and 1 told Ms. Wong that | wouldn’t. We’'re not objecting to notice.

THE COURT:' You're objection is, is there such a crime?

MR. COFFEE: My objection is, is there such a crime. There is -- as far as
notice, she has the right to charge attempt in ever lesser included. We certainly
recognize that right, so my objection is just at this point whether or notit's a crime,

MS. WONG: And | don't think they have any legal authority that says it is a

problem.

THE COURT: You know, what | want to do -- let me [indiscernible]. What | at
least want to do is go and look at the attempt statute because if I'm recalling it
correctly, although | know the statute’s been amended a couple times, | believe the
statute actually says an attempt to commit any of the crimes enumerated. And |
think it actually lists a bunch of statutes in there --

MR. COFFEE: Yes. |

THE COURT: --so the qUestion is, is assault one of the ones that's listed in
there. Letme double - 1 don't remember that.

MR. COEFEE: | don’t know that it was statute numbers, but | thought this
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might come up. And the one thing that we looked at was use of a deadly weapon.
Use of a deadly weapon doesn'’t -- there are certain crimes that are non-

probationable, but use of a deadly weapon can enhance any crime under Nevada
law. | | ' |

THE COURT: Right.

MR. COFFEE: But even with that it's a legal and possibility to have, for
example, an involuntary manslaughter with a deadly weapon because essentially
you have mental states that are inconsistent; that you're attempting to use a deadly
weapon versus an accidental killing. Our position is we've got similar -- we got a
crime of impossibility on an attempt assauit, so -- |

MS. WONG: | mean, you can attempt to scare somebody. That’s not a legal
or a factual impossibility. You can attempt to scare sdmebody.

MR. COFFEE: It's true. | don't disagree with that.

THE COURT: Yeah, but the problem here is -- this is -- | think this is Mr.
Coffee’s argument. The problem is since you're -- okay. Attempt to place another
person in reasonable apprehension of immediate bodily harm. All right. 1guess, if
you’ré going off the second half of that, which is it's an unlawful attempt to use
physical fdrce, then you have an attempt to do an attempt.

MS. WONG: Right, which is why I'm striking that language.

THE COURT: But you're saying you're just sticking with the first part. It's an
attempt to place another person in reasonable apprehension of immediate bodily
harm. | '

MS. WONG: That's correct.

THE COURT: That's interesting. Let me dothis. Let me take the lunch hour

and kind of surf around a little bit as well and look at the statute because | - it's
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been a really long time since | looked at the AWDW statute. You're telling me that --
I had a recollection that maybe it had statute numbers -

MR. COFFEE: It might. |

THE COURT: -- but you're telling me it doesn’t. | --you know -- | know --

MR. COFFEE: | don’t’ know.

THE COURT: -~ they amended [indiscernibie]. | just don't remember. It's
been a long time, so let me check on that. If it's a statute that says an attempt' to do
one of these things, and that's not one of those things, then that's the answer right
there, but | just don't remember.

MR. COFFEE: Okay.

THE COURT: Anything else you guys want to address while we're here.

MR. COFFEE: No, | think we're --

MS. WONG: No. And | just want to let the Court know the statute that says
that we can charge an attempt for a particular crime is 175.501.

THE COURT: 175.501.

MS. WONG: Yes. This jury may convict of lesser included offense or
attempt. |

THE COURT; Right. Okay. That's interesting.

VIR, GOFFEE: It doesn't define what atiempt is then; right?

MS. WONG: No.

MR. COFFEE: Attempt is - | think there's another one that says attempt’'s
failure to complete whatever, yeah. |

THE COURT: Yeah, there's another statute --

MS. WONG: Yes. Well, that's just the - yéah, that's the one.

THE COURT: -- but that's the other one that | want to double check, but
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interesting. All right. | guess I'll see you guys at one o’clock or shortly before. Let
me, you know, kind of surf on this. It's an interesting legal question that's for sure..

MR. COFFEE: Thank you, Judge.

THE COURT: All right. Thanks, guys.

[Recess taken at 11:50 a.m.]
[Proceedings resumed at 12:58 p.m.]
[Cutside the presence of the jury]

THE COURT: Okay. Back on the record State versus Patrick Newell,
C285825. We are outside the presence of the jury. Mr. Newell is present in
custody. Anything else -- anything you guys want to address before we bring the
jury in?

MR. STEPHENS: No, Your Honor.

MS. WONG: No.

THE COURT: Okay. Let’s do this real quickly. Béfore the lunch break we
had essentially an oral motion by the State to amend the Amended Information to
change Count 3 from assault with a deadly weapon to attempt assault with a deadly
weapon, specifically placing another person in reasonable apprehension of
immediate bodily harm to which the defense had an objection.

| thought about it during the lunch break. | did some research and
unfortunately the research isn't all that helpful. Just for the record a couple places | |

looked. If you look in Am. Jur. -- 8 Am. Jur. 2d Assault and Battery Section 11. The

first sentence of that section says this: The authorities are in conflict whether an
attempt to commit an assault is a criminal offense. It then lists a bunch of cases

from multiple states that go both ways. 93 A.L.R. 5" 683 has a list of cases. It says

the Courts in the following cases took the view that a criminal offense of assault may
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1193.330, which defines the punishment for attempts, says as follows: An act done

be attempted: Alabama, Alaska, Arkansas, Connecticut, Florida, Hawaii, iHlinois,
Indiana, Kansas, Maryland, Michigan, Nebraska, New Hampshire, New York and
Oregon. However, the Courts in the following cases took the view that an assauit
can.not be attempted: California, Colorado, Florida, Georgia, Louisiana,
Massachusetts, New Jersey, North Carolina, Ohio, Oklahoma, Tennessee, Texas
and Wisconsin.

Now during the limited time | had, obviously didn’t have time to read all
those cases, nor am | going to have time to read all those cases, and frankly, nor
am | going to read all those cases, but I'm going to guess some of them are
distinguishable just because they may define the crime of assault in different ways.
That's one thing | did not have time to check to see Which of those states actually
have the same assault stafute that Nevada has. But the point of all this research
being it appears that this is very much an open question. | did double check.
There's nothing published -- or unpublished from the Nevada Supreme Court that |
couldfind. _

So what | did is | took a look at some of these statutes here. You have
two statutes that define more or less the crime of assault.” You have NRS 175.501,
which is the statute of the case -- which is the statute that the State cited to, which
says the defendaht may be found guilty of any offense necessarily included in the
offense charged or of an attempt to commit either the offense charged or an offense

necessarily inciuded therein if the attempt is an offense. You also have NRS

with the intent to commit a crime, and tending but failing to accomplish it, is an
attempt to commit that crime. A person who attempts to commit a crime, uniess a

different penalty is prescribed by statute, shall be punished as follows. Thenithas a

Rough Draft Transeript Day 3 - 72

108



—

W O N O ;R W N

NN N NN M —_ — - - — — -t Y -
g BROW N =, O W N O R W NN = O

long list of all the various puhishments. Ifit's an attempt to commit category A, B
felony - cétegory B felony, category C felony, et cetera, et cetera, |

So the analysis to me appears to be as follows: The attempt statute
that we have appears to be pretty broad. One thing | did notice in looking through a
bunch of statutes is there are certain criminal offenses for which a legislature knows
how to exclude certain types of offenses. For example, they talk about
enhancements. You know, they talk about any category B felony, eXc'ept the crimes
of da, da, da, da, are enhanced through certain ways. So it appears to me the
Iegisiature certainly knows how to exclude offenses from certain broad statutes
when they so choose.

There’s no exclusion in NRS 193.330 for the crime of assauit with a
deadly weapon or the crime of assault. So that suggests that it was the legisiature’s
intent that the -~ intent that the attempt statute be broad and be applied to the
assault statute. Having said that, in criminal cases the analysis always runs at two
levels. There's what's in the statute and there's also what's required or prohibited
by the constitution, which is -- which always co.mes into play in any criminal statute
- in any criminal case because you always have conflicting things between statutes
and .Defendant’s rights. |

There are certainly certain types of offenses that you would think on
their face, even though they're not prohibited by NRS 193.330, WOuId violate the due
process clause, For example, an attempt to commit involuntary manslaughter is one
that just facially wouldn't even make sense because attempt is a specific intent
crime and involuntary mansiaughter actually is a negative intent crime. You can't
have a specific intent to commit a negative intent crime. That onits face doesn't

make any sense. But | don't know that that analysis applies to assault.

Rough Draft Transcript Day 3 - 73

- lees



W o ~N M O =W N -

N [3,%] [ o] N [\ ] N — - - — - -— - - - —
o - [os) [yl -_ o [{w) co et | gy O - [&0) [ - o

| Let me say this. Before the break we also had this analogy that | threw
out there about an attempt to place a blind person in reasonable apprehension of
danger. The more | thought it -the more | thought that’s not actually what's going on
here. That's not a good analogy because the difference is that's more of an
impossibility thing. In other words, if 'm waving a knife at a blind -- at a guy who's
blind and deaf and | dor't know it, the crime’s not actually happening even as it's
happening becéuse it's impossible. The guy does not perceive anything, he can't
apprehend any danger; therefore, it's not even happening as it's happening. That's
not really what's going on in this case. What's - the problem in this case is thé
victim doesn’t rehember anything. Well, not remembering now doesn’t mean it
didn’t happen. It's not impossible that it happened; he just doesn't remember it.
There may not be any evidence, but it doesn'f mean that it was an impossibility
when it happened.

MR. COFFEE: And the only point that | would make, Judge, is - may have
just been lit on fire. We don't know if he’s perceiving anything at that point. The
testimony that we have is that the threat came immediately after he's lit on fire right
when he's about to sit down. | don't know what he's capable of perceiving and what
-- and what he's not. |

THE GOURT: No, of course. Right

MR. COFFEE: But -- so it may be', a.good analogy with a blind person, it may
not --

THE COURT: Right. It's --

MR. COFFEE: -- we just don't know.

THE COURT: Right. It's possible because there was testimony from the

|| victim that as a result of the injuries he had some depth perception and some vision
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problems, so it's entirely possible he doesn’t see a thing. But the problem -- but the
difference between that and the blind person thing is the biind person analogy is it's

necessarily impossible. It's not happening even as it happens. In this case what we

have is an absence of evidence, but that doesn't mean the crime was impossible as

it was happening back in the year 2010, right, 2012.

MR. COFFEE: Twelve.

THE COURT: So I'm not sure that's a very good analogy the more | thought
about it, and so - because that's more of an impossibility type thing, and that's not
what we have here. Having said that, I'm not even sure -- éven though there’s an
absence of evidence, okay, the fact that it wasn’t necessarily true that the'crime
couldn’t have happened, because you had somebody who may or may not have
been able to perqeive, but we don't have any evidence that he couldn’t, I'm not sufe
that the State can't actuaily proceed on the assault with a deadly weapon in the
sense that the jury could legally, based on the facts and circumstances, may be able
to find that he was in reasonable apprehension, but nonetheless, that's not the
issue.

The State seems uncomfortabl_e.-- you know, maybe it's legally possible
they could do it, but the State doesn't seem, what | gather, all that confident that
they're going to do that, so they want to add the attempt. So the way 'm analyzing
this, and 'm not saying this is the way the Supreme Court's going to analyze it,
because at the very least the Supreme Coqrt’s going to have more than an hour to

think about this and they're going to be able to read some of these cases, but the

|l statute on its face, 193.330, appears to be extremely broad. It appears not to

exclude the crime of assault, even though the legislature, based on the way they

drafted other statutes, seems perfectly capable of excluding certain crimes if they
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want to do that.

In addition, when you apply the crime of attempt to the crime of assault, |
at least to the portion of the assault statute that's limited to placing another person in
reasonable apprehension of immediate bodily-harm, | don't know that | see an
obvious constitutional defect with that. | think that you couldn’t apply it to the second
portion of the assault with a deadly weapon statute which says you're untawfully
attempting to use physical force because you have an attempt to do an attempt and
that doesn't maké any sense. |

There are some crimes as | said where | can see an obvious
constitutional defect, like, you know, involuntary manslaughter, any crime that relies
on negligence, for example, is a state of mind because you can't havé specific intent
to do a negligent thing.. But the first half of the assault with a deadly weapon statute,
meéning placing another person in reasonable apprehension of immediate bodily
harm, not being a negative intense statute, | don't see any obvious defect that would
on its face make -- at Iea’si I don't see a due process problem that you couldn’t apply
the attempt statute to the assault with a deadly weapon statute.

Now | know Mr. Coffee mentioned that there was a Ninth Circuit case
that talked about fear being an element of assault. We[l, | guess -- | haven't read
that case and | haven't had time to do that. Fear is a funny thing because I threw
out the analogy with a navy seal. Fear -- if he apprehends that I'm going to hit him,
even though he was a navy seal, and if | do hit him it's not really going to hurt him,
well, can he say he's in fear. Fear is a word of emotion and I'm not sure -- you
know, emotions are a funny thing. You know, he may feel fear in the sense of yeah,
this guy's going to hit me, but it's not going to hurt as opposed to fear -- yeah, fear

when he hits me it's really going to hurt. Those are two different things. But I'm not
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sure that at least - that fear is -- in the sense of not only am | going to. hit him, but
I'm going to cause damage and it's going to hurt a lot. I'm not sure that's an
element-you can read into the statute because then | can just threaten navy seals at
will and that cah’t be the way the statute was written, or Arnold Schwarzenegger, or
anybody who’s stronger than me and not afraid of me.

So I'm not - I'm not sure what the Ninth Circuit case you're citing says
because, as | said, | didn’t have a lot of time and ! didn’t have time to read that, but
that's off of an Arizona case. In this case, the way | read the statute -- the limited
research | have, I'm not sure that fear as an emotion is an element so much as it
may be that fear is an element to this if you mean - if by fear you mean | believe
and maybe I'm afraid that it's going to happen as opposed to it's going to hurt orit's
going to inflict damage or anything like that.

MR. COFEEE: And, Judge, | used fear because it was a shorthand that they
used --

THE COURT: Right.

MR. COFFEE: -- in the cases in the Ninth Circuit. | think more accurately |
don't think the cases were particularly well worded on that point. | think it's
reasonable apprehension, but actual apprehension of bodily harm --
 THE COURT: Right.

'MR. COFFEE: -- is what we're talking about when we're in fear. | think it's
the language of the statute. They shorthanded fear because it's handled ina
footnote -- |

THE COURT: Right.

MR. COFFEE: -- but | think that's what we're talking about is apprehension of

bodily harm.
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THE COURT: Yeah. | mean, | would think that would have to be the case
and that's the word that our statute uses, which is apprehension, rather than fear. In
fact, some other states statutes do use the word fear of harm, which, you know, fear
is a more complicated word. Apprehension seems to be | perceive; whether or not
I'm actually afraid of it in an emotional way | perceive it's about to happen. But, in
any event, that's - | guess,. that's the analysis | can come up with, which the statute
appears to be broad. 193.330, it appears not to exclude assault even though the
legislature indicated their ability to exclude crimes some -- certain other statutes
when they so wish. | don't see any obvious”constimtional defect. Again, involuntary
manslaughter is also not speciﬁcally excluded by the legislature, but there's a clear
logical gap there that, you know, that it just wouldn't be able to fall in the statute for
all kinds of reasons, so probably there’s a due process problem at the very Ieést and
maybe other constitutional probiems with it as well. But since I'm not sure that | see
any obvious problem with them, and it looks like the legislature’s intent was to
[indiscemible] everything with the attempt statute, 'm going to go ahead and grant
the State's motion to amend Count 3. But, Mr., Coffee, having said all that, you're
welcome to say anything you want to preserve this for appeal because it is kind of
an interesting issue that, as he indicated, states are even divided on, so go ahead
and make whatever record you want to make.

MR. COFFEE: There are a couple points that | would like to make. The
necessarily included language in the attempt statute that it includes all necessarily
included offenses. You could convict somebody on a necessarily included offense.
Our position is that an offense which is legally impossible can't be necessarily
included, and that attempt assault is legally impossible so that that language doesn't

cover attempt assault. | understand the Court's rationale. | still think there has to be
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some kind of showing of reasonable apprehension of bodily harm. | think that
element gets deleted by what we're doing.

The other thing | would - there are two other things that | would point
to. Oneis the rule of Ienity, which says essentially that statutes are to be strictly
construed against their maker. | just - somebody will cite that at some point on the
appeal and | want to make sure we mention it at the district court level.

The other thing that | would point out is when we're talking about an
inveluntary and the specific exclusions, | agree with the Court’s analysis. The one’s
that's more troubling ! think is involuntary with the use of a deadly weapon, which
the Court has said is an impossibility, but | can logically think of all kinds of things;
maybe not Russian roulette, but something akin to Russian roulette. Russian
roulette becorﬁes so reckless that it's probably a second.

THE COURT: Right.

MR. COFFEE: But | can think of all kinds of things -- mumblety-peg, for
example, when I'm throwing a knife between somebody’s feet and it slips and hits
an artery and they die. No intent to kill them, it's my -- you know, my best friend,
whatever it might be, but it would certainly be involuntary. And | could see the use
ofe deadly weapon coming into play there, but they've said that’e a logical
impossibility. 1 think that's more of what we've got here, so 1 just wanted to make
sure that the record was clear on our position.

THE COURT: Right. All right. | mean -- as | said, it's an interesting issue.
States have gone every which way. it's always interesting whenever | read, you
know, the general guides like Am Jur and CJS and the first sentence is states are in
disagreement on this, so | don't know where that leaves us. Basically it's going to

go up to the Supreme Court one way or the other. Assuming that Mr. Newell is
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convicted, which obviously | don’-t know, this may be something they have tohash
out and - but that's -- you know, that's the best analysis | could come up with based

upon what limited guidance | have, which is basically a couple statutes and not a fot

|| of cases, and then a lot of cases that go every which way.

So -- you know -- so, State, you can go ahead and file the -- | guess it
would be the Second Amended Information amending Gount 3 and we'll go from
there then; all right.

MR. COFFEE: Very good.
THE.COURT: State, do you have your next witness outside; is he here?
MR. STEPHENS: Let me check.
He's here, Your Honor.
THE COURT: All right. Let's go ahead and bring the jury in then, Randy.
Is there anything else you guys want to address while we're here or no?| .
MR. COFFEE: No.
THE COURT: Okay. Let's go ahead and bring them in.
[In the presence of the jury]
THE COURT: Will counset stipullate to the presence of the jury.
MS. WONG: Yes, Your Honor. |
MR. COFFEE: Yes, Judge.
THE COURT: Aliright. State, who is your next witness?
MR, STEPHENS: Vincent Roberts.
THE MARSHAL: And if you will please step up into the witness stand. Raise
your right hand and face the clerk, please.
VINCENT ROBERTS

[having been called as a witness and being first duly swomn, testified as follows:]
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THE GOURT CLERK: Please be seated. Please state your name and spell

[your first and last name for the record.

THE WITNESS: Name is Vincent Roberts. Spelling of the last name,
R-O-B-E-R-T-S. | | |

THE COURT: For the record can you spell -

THE WITNESS: First name Vincent, V-I-N-C-E-N-T.

THE COURT.: Sorry. | thought you were just spelling the last name. |

All right. Counsel; you may proceed'. |

MR. STEPHENS: Thank you, Your Honor.

DIRECT EXAMINATION
BY MR. STEPHENS:

Q Mr. Roberts, how are you employed?

A 'm employed with the Las Vegas Metropolitan Department as a senior
crime scene analyst,

Q  Allright. And what are the jobs of a crime scene analyst?

A Well, the jobs | do as a crime scene analyst is to document crime
scenes to a variety of different methods. We do it through photography, note taking,
diagrams, evidence collections, latent print processing and whatever is important at
that time for the crime scene.

Q Were you working in October of 2012 with the Metropolitan Police
Depértment?

A Yes, | was.

Q And were you working the graveyard shift?
A Yes, | was. |
Q

How many years have you been working now with Metro?
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A ~ Sixteen and a half years.

Q  Were you dispatched on October 10‘h 2012toa Clrcle K on South Las
Vegas Boulevard?

A Yes, | was.

Q  And why were you called eut there?

A | was called for an incident at the gas station involving what was alleged
to be someone set on fire. |

- Q When you arrived on scene what did you observe? Who was there?

A When | arrived on scene ofﬁcei’_s were there. And basically they brief us
and let me know what the scene is involving. |

Q Okay. So after you're briefed what do you do?

A After | brief, if | recall, | did check out a few things of areas that were
going to be of importance for documentation pdrposes. Once | did that |
.documented the scene and took photographs of the scene, took photographs of the
subject and then 1 collected some evidence there. |

Q Okay. So you took photographs of the subject.

Yes. _
Can you describe that subject for us?

Subject was a white male adult, his name Patrick Newell

o Fr O F

Okay. |
A And basically -- | basically told him what my purpose was for téking the
photographs and took the photo‘graphs. |
- Q Is Patrick Newell present in the courtroom today?
A Yes, he is.

Q Can you point to him and describe something he’s wearing?
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| some areas that you found interesting 1 believe was your testimony?

|Ithen there's some items of evidence, clothing here and there’s another item area

A He's Wearing the blue shirt.
MR. STEPHENS: Wil the record reflect identification of Defendant?
THE COURT: The record will so reflect.
MR. STEPHENS: Thank you, Your Honor.
BY MR. STEPHENS:

Q So you said you initially kind of surveyed the area and took pictures of

A That is correct.-

Q  What aréas did you take photos of?

A - |took photos of gas pumps, particularly gas pumps number one and
three; also of the red truck that he was driving at the time. | have the license plate
PNEWELL onit. And also | took certain views -- inmy report | basically indicate that
| took what were views of cameras that are mounted on the' building and | took
photos showing the direction of what those cameras would have saw because |
knew that was going to be important for the documentation purposes.

Q  Okay. | wantto show you just a few photosrof -- that have previously
been admitted. Showing you State’s Exhibit 1. Whatis this?

A That's a photograph showing actually two things. I'm showing the
Circle K and then secondarily you actually see a camera mounted right there.
Q Let me show you State’s Exhibit 2. And what are we looking at here?

A State's Exhibit 2 | have the one pump location, number one here. And

here. This is the truck that | photographed and it's pump number three.
Q - Okay. And why was it that you photographed these items?

A These items were items that | had saw that were going to be of interest, |
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and to document views of that area.

Q 'm shOwing you S.tate’s Exhibit 4. What are we looking at here? n

A State’s Exhibit 4 I'm showing you clothing. Here -- secondarily there's
|some towels right here. And thén these are some Denver Bronco flip flops | also
documented and had returned back to the victim.

Q And it was your understand that it was the victim's property?

A Yes.

Q  Showing you State’s Exhibit 7. Do you recognize that?
A Yes, | do.

Q  What's that?

A State’s Exhibit 7 is going to be a shirt that was charred, and | basically
documented that and recovered that item.

Q  And where was that located?

A That was actuatly in the previous photograph. It's going to be to the
south of the pump, so in this direction here. Soit's - | can't really see it. I'm sorry.

Q  Letme see. Maybe this one's the better photo.

A Yeah, it's right here.

Q Right there; okay. Now did you at any time lay out this clothing to
determine whether or not there was anything inside the clofhing?

A In the particular case of the shirt, it was very charred and almost kind of
melted, so very difficult to open up and do that. So it was put into a paint can
because of the possible accelerant. That was procedurally something that we would
do. And then secondarily on the shorts there was going to be a cigariilo pack that

was kind of melt onto that that | tried to document and then get that into the paint

can as well.
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Did you take any photos of the shorts and the cigarillo. packs?

Q

A Yes, | did.

Q Showing you State’'s Exhibit 8. Do you recognize this?

A Yes, | do. o

Q s that the photo you took of the shorts?

A Yes, itis.

Q  And what's over here on the right hand side?

A This is the cigarillo pack and you can actually see some charring on the
liner of the pants. 7

Q  Okay. And what's over here on the lefthand side?

A That is currency. |

Q  That's currency. Where did that currency come from? Was it on the
ground?

A It came from inside the pocket there.

Q Now you said you impounded the shirt and also the shorts?

A Yes. Uh-huh, |

Q  Okay. When youimpounded the shirt and the shorts did anything catch

your attention as you were impounding them?

A I'm sorry?

Q Did anything stand out to you as you were impounding the shirt and the
shorts? |

A Thatthey were in a charred condition consistent with what | was being
told happened at the scene.

Q Did you take -- you said you took some photos of the subject. You've

identified that subject as the Defendant. Can you describe his demeanor as you
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ground?
A
Q
A

Q
A

Q

were taking photographs?

At the time, in my opinion, his demeanor was basically like a little

arrogant and just seemed unconcerned at the time and not really cooperative.

Is this one of the photos you took of the Defendant?
Yes, it is.

Now it appears at this time that his pockets are puH'ed out.
Yes.

Did you puﬁ those out?

No; | did not.

Did you ask him to pull those out?

No, | did not.

They were already pulled out?

They were already pulled out.

Did you tell the Defendant to smile in this photo?
No, | did not.

While you were at the scene did you look for any matches on the

| did not see any matches on the ground.

Okay. After you took photographs of the scene what did you do?

After | took photographs of the scene and the subject | then went to -

UMG trauma and photographed the victim.

When you arrived at UMC was the victim alert?

He was somewhat not really alert. They were attending to him at that
time, so my time there was just kind of limited as far to what | could really do.

When you arrived describe what you - describe the vietim when you
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arrived? ,

A When | arrive v.ic_tim was on a gurney, medical intervention was in
place, and | began to try to document the injuries that | could see on the victim at
thét time.

Q Now as you're documenting the injuries to the victim are you moving
tubes and wires and sheets?

A | try notto if it's going to interfere with the care of the patient. So in fh'is
case because of the burning and things | tried not to disturb him too much because
of the buming-that | saw.

Q | just wanted to show you a few of these photos. Showing you State’s
Exhibit 11. Do you recognize that?

A Yes, | do. _

Is that a photo you took of the -

Yes, itis.

You also took a photo of his hand -- or his arms?

His arms; yes.

Is that a photo of his left arm?

Yes, it is.

You took a photograph of his chest. I'm showing you State’s Exhibit 16.
Sixteen; yes.

And this is the condition that you found him in when you arrived?

Yes, it is.

o X O X O X 0 X O o>

Did you attempt to speak with him at all?
A No, | did not. He was not -- not able to speak with him. It's not

generally something | would do anyway, but -
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Q  Inthisinstance you didnt at all?

A Right. |

MR. STEPHENS: Il pass the witness.

THE COURT: Cross-examination?

MR. COFFEE: .Can' | have Court’s indulgence for just a moment?

THE COURT: Sure.

MR. COFFEE: Judge, there is one other photo that we are retrieving from my
office. We talked to the district attorneys and they're going to graciously let us put it
in after this witness if it doesn’t get back in time rathér than slow the process down.

THE COURT: Okay. Sure.

CROSS-EXAMINATION
BY MR. COFFEE:

Q It's not generally something you would do you said about talking to the
gentleman at the hospital?

A Yes, it's not part of my job duties.

You are a CSA?
Yes.
Your job is to document the scene?

Yes.

Q

A

Q

A

Q  You are trained to do that?

A Yes.

Q  You are not trained to conduct interviews necessarily?
A Asinterviews, no.

Q  Thatis something a detective might do?
A

Yes.
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Q  You are not trained to follow. up.lee‘ds outside the scene necessarily.
That's also something a detective would do?

A Depending on what you're referring to as leads.

.Q Okay. If it was something physical that heeded to be documented that
somebody found they may caII.‘ you out to do.it?

A If it was something physically that we need to be documented then that
would be yes.

Q Okay. You don't go to.the hespital and get records, for example?

A No, | do not go get records. |

Q  You don't subpoena items from other places?

A Do not subpoena at all. |

Q  You don't do searches of SCOPE or some kind of criminal databaee to
see people’s criminal baekground?

A No, | do not.

Q All those are things that might be ih a detective’s purview and not in
your purview; is that fair?

A Thatwould be fair.

Q s there anything in particular that Mr. Newell refused to do for you?

A Anything in particular he refused o do?

Q  Yeah.

A Well, like | said, generally when| first went to try and document he
wasn't that cooperative because -- again, he was basically -- I'm not gonna say he
said this exactly, but he didn't feel he did anything wrong, and therefore -- just trying
to tell him why | was documenting and why | needed to take the photographs, that

was just the initial start of the conversation.
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Q  Okay. Wasn't as friendly as he might have been?

A He was not friendly.

Q  Okay. But didn't réfuse_your commands when you asked him to take
photos. It's not like -- you've had situations whére they probably had {0 hold people
up for you to take photos of them; right?

A That's correct.

Q  He wasn't like that?

A Ihitia\ly -~ Iiké | said, it took a little bit of talking to say why | had to doit.
He wasn't understanding at first, and so | just basically explained to him again these
are documents that we normally do, and then basically we were able to get it done.
As far as being resistént, no. _ |

Q No; okay. And that's what -- you answered my question and set up my
next question. Talking -- all it was was talking with Mr. Newell. You had to explain
what was going on; had to say | need to document this. He was resistant because |
he didn't think he’d done anything wrong, but nobody had to physically grab hirh and
pull him around; is that fair?

A I'm sorry. | couldn’'t hear the last part.

Q Nobody had to physically grab him and puil him around from piace to

A No, | didn’t have to physically -- no.

Q And you didn't have to have the other officers physically grab him and
pull him around; is that fair?

A No.

Q And he didn’t try to take off and run from you when you were faking

pictures?
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Q

A

A

Q

No, he did not.
And you've seen people that just do this?
I'm sorry.

Do this, just shut their mouth. Refuse to say anything. Don't want to

interact. You've seen people that do that on occasion in criminal investigations?

People have done that, yes.

He didn't do that?

“ No, not really.

Not really. In fact, he told you he thought he hadn’t done anything

Well, | don’t know exactly what he said, but basically he was -- his

position was why we doing this, | didn’t do anything kind of thing.

All right. Fair enough. You don't remember is exact words?
No, | do not.

You didn't have a tape recorder?

'msorry?

You didn't have a tape recorder?

No, | did not.

You didn't record his conversations?

No, | did not.

If you had a tape recorder we might know his exact words, but you

1l didn’t so we don't; fair enough?

Fair enough.
Buit you got the gist of things?
What do you mean by gist of things?
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You're an intelligent man.

I'm sorry?

You seem to be an intelligent man.
Oh, yeah.

You are educated in how to document crime scenes.

> O » O F O

Yes.

Q  The general idea of things, the gist. You understood Mr. Newell to be
saying something akin, something like, something in the ball field of | don't think I've
done anything wrong. That was the impression he gave you, irregardless of what
his exact words were?

A The impression | got from Mr. Newell was he didn't really want to
cooperate with mé taking the photographs and that's why | had to [i‘ndiscernible] to
him and get that done. That's what I'm gonna answer.

Q Okay. Again, the questionis, and you volunteered this when -- we can
play it back if you need me to, but you volunteered this, he didn’t think he'd done
anything wrong. Do you remember volunteering thét from that seat about two
minutes ago? |

A |said | didn't recall exactly what he said, but, yes, | did say that.

Q Okay. Just so we were clear.

There are situations where you might do a diagram; yes? Are you
trained to do that or is that somebody else who does the crime scene diagramé’?
No. We do diagrams only in certain cases.

Not every case”? |

This is not one -- this is not one of them.

o r O F

Okay. Well, you're a step ahead of me. I'll get there, | promise.
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A Okay.

Q Okay. There are people that are trained to do diagrams in Las Vegas
Metropolitan Police Department?

A Yes, and I’'m one of them.

Q Okay. There we go. And you are one of them. It's not like, for
example, Bullfrog Couhty where you have two people in the police department and
don't have a CSA available, you can do a diagram if necessary; correct? |

A Yes, that's corredt.

You're trained to do it?

Yes.

You didn’t do it in this case?

We're not required to do it in this case. This does not apply.

| didn't ask if you were required to do it. | asked you if you did it?
No, 1 did not;

Q Okay. You did not do one in this case. Exact dimensions, for example,

0 O O X O

the distance from the gas pumps to the hose where the air and water is, we don't
have the documented any place?

A No.

Q  The distance from the front window of the Circle Kto the purhps, we
don't have that documented. We can see photographs and get a general idea, but
we don't have the measurements?

| A Yes.
Q Did you take any photographs from inside thé Circle K where the clerk

was working?

A No, | don’t recall doing that.
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A

witness.

Q

A

Okay. Don't know for certain what the clerk’s view of outside was or

No.

That was something you could document, it just didn’t happen in this

~ If F knew the information | would do that.

Okay. But, again, it was something that could be documented you

didn’t do it in this case. May not even thought of it?

Didn’t have any information.

- MR. COFFEE Okay. Subject to the other photograph whether than

belaboring thmgs I've got somebody coming back, but I'm going to pass the

THE WITNESS: I'm sorry. | can’t understand what you're saying. Sorry.
MR. COFFEE: That's okay.
THE WITNESS: Okay.
"MR. COFFEE: You don't need to ~
THE WITNESS: Okay. |justcan't -
MR. COFFEE: Pass the witness.
THE COURT: Any redirect?
MR. STEPHENS: Just briefly.

REDIRECT EXAMINATION

BY MR. STEPHENS:

| want to show you State’s Exhibit 1. | want to draw your attention over

|ito this right hand area over here.

‘ Yes.
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Q  From where did you take this photo?

A |took that photo from the direction of - by the pump towards the door
there. | -

Q Okay. So that would have been the pump where the clothing would've
been? |

A Yes.

Q  And why was it that you did not take any photos of the victim at the
scene?

A I'm sorry, | couldn't hear.

Q That was a terrible question and | was t00 quiet. Why did you not take
any photos of the victim at the Circle K?

A Qf the victim at Circle K?

Q Yes.

A The victim was not present at the scene. Yeah, he was already at
UMC. |

Q One more question on this. From this photo here do you happen to
know where the cash register is located?

A | would not know where the cash register from this photo is located, but
| can tell that the view - | couldn’t really tell you what the view would be.

MR. STEPHENS: Okay. I'll pass the witness.

MR. COFFEE: Permission to approach your clerk?

THE COURT: Sure. Oh, this is the new exibit you were talking about?

MR. COFFEE: Yes. |

111

111
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RECROSS EXAMINATION

BY MR. COFFEE:

Q I'm going to show you another photo since | think you're probably the

person who took it.

THE COURT CLERK: Stipufating that that's being admitted?
MR. COFFEE: Yes.

MR. STEPHENS: Yes.

MR. COFFEE: | believe so. 1think stipulation, yes.

THE COURT: And what's the exhibit number on this one now?
MR. COFFEE: Defendant’s D.

THE COURT: Allright. So Defendant’s --

THE WITNESS: Sorry?

THE GOURT: So Defendant’s D -

THE WITNESS: | really have a hard time hearing, so --

MR. COFFEE: It's okay.

THE WITNESS: - | apologize for --

MR. COFFEE: And ! apologize; | will raise my voice.

THE WITNESS: Okay.

THE COURT: All right. So hang on. So for the record, Exhibit D is admltted

by stipulation; is that correct?

MR. COFFEE: Yes.

THE COURT: Is that correct, State?
MR. STEPHENS: Yes.

THE COURT: All right.

11
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BY MR. COFFEE:

Okay. I'm going to show you what's been admitted as Defendant's D.
Defendant's D; okay.

Allright. And this is another photograph that you took that evening?
Yes.

And we don’t have the same silly grin on the face on this one it doesn’t

Jook like; right?

No.

You were asked some questidns about time and the victim being gone.

What time did you get to the scene?

| got to the scene about 1:28 in the morning.

This is October 10M?

Yes.

And it is - 1:28 and Mr. Newell -- and I'm going to try to zoomin. This

is -- I'm showing you State’s 10. And it may not be -- i may have to approach you so

you can get a better look at this. Is that okay?

Okay. |

Showing you State's 10. Does it look like his hair's blowing in that?
| couldn't really tell you from the photograph. |

And don't remember one way or the other whether it was windy?
Don't remember one way or the other.

Okay. Was he wearing a coat?

He's not wearing a coat.

MR. COFFEE: All right. Thank you, sir.
THE COURT: Any redirect?
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MR. STEPHENS: No, Your Honor. _
THE COURT: Thank you, sir, for yourteétimony. You're free to go. Thank
you. | |
THE WITNESS: Thank you.
THE COURT: State, who's your next witness?
MS. WONG: Detective Brian Kowalski.
THE MARSHAL: Can you step up in the witness stand, please. Remain
standing. Raise your right hand and face the clerk, please. |
BRIAN KOWALSKI
[having been called as a witness -and being first duly sworn, testified as follows:]
THE COURT CLERK: Please be seated. Please state your name and spell
your ﬁrst‘and last néme for the reqord.
THE WITNESS: It's Brian Kowalski, B-R-I-A-N; last name is
K-O-W-A-L-S-K-I.
THE COURT: You may proceed.
MS. WONG: Thank you, Your Honor.

_ DIRECT EXAMINATION
BY MS. WONG:
Q Detective, how are you employed?
A . I'memployed by Las Vegas Metropolitan Police Départment asa
detective.

Q Okay. What particulér crime unit?

A I'm on the violent crimes unit right now.

Q  Okay. And back in October 10" of 2012 which unit were you on?
A

| was on the major crimes detail, which is basically violent crime details,
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except it's the graveyard hours.

Q
A
Q
A
Q

All right. And how long have you been with Metro overall?
I've been with -- about nine and a half years now.

How long have you been a detective?

About five and a half years.

So | want to direct your attention to October 10" of 2012 at

approximately one o’'clock in the morning. Were you contacted by an Officer

Knudson regarding a man being lit on fire at a Circle K?

A

> O »r

Q

Yes, we were; myself and my partner, Detective Johnson.
Okay. Was that Detective Kevin Johnson?

Yes, ma'am.

Is Defectiye Johnson still currently employed with Metro?
No, he retired about a year and a half ago.

All right. So did you in fact respond to the Circle K located at -- on

South Las Vegas Boulevard?

A

| did. 1 believe Detective Johnson responded there first. | responded to

the hospital and then met him at the scene afterwards.

Q

o or O »

A

Okay. Who was the lead detective on the scene?
Detective Johnson was. -

So you first responded to the -- to UMC?

Yes.

All right. And why did you respond to UMC?

Usually our protocol is if there’s someone at the hospital, a victim or a

witness or something like that, one of us will go to the scene or two of us will go to

the scene and we send one detective to the hospital to try to talk to the victim or
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ascertain his injuries or anything like that.

r—h

Q Did you _make contact with the victim in this case?

A He was intubated when | arrived and | was unable to speak with him, so
| finished up at the hospital after | talked to the doctors and went to meet Detective
Johnson on scene.

Q  And the victim that you saw at the hospital that was Theodore
Bejarano? )

A Yes.

w 0 ~N d» &1 = W N

So then ultimately you met with Detective Johnson at the Circle K?

Yes.

-
La

What was Detective Johnson doing when you arrived?

—
—_—

| believe we were just about to review the video when | arrived.

—
N

Okay. Did you in fact view the video?

| did.

= oW
o »r O r O F

And where did you view this video?

—
g O

A We viewed it in the Circle K office -- the manager’s office. They had a

—_—
-.\l

TV and video set up in the back.
Q Al right. And what did you do after viewing the video?

— —_—
w e

A | believe after we viewed the video I met with Detective Johnson, He

basically gave me the details that he'd already been informed of by the patrol

ha
o

officers that were on scene. And then we decided -- we reviewed the witness

ro
-

statements that had been written out and ultimately we ended up speaking with Mr.

[\
N

Neweli.

[
w

Q. Okay. Was -- so the Defendant was -- or Mr. Newell was present at the

SRS
o B

scene when you first arrived?
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A Yes; he was still on sééne when | a.rri\ied.

Q Where was he when you first arrived?

A |believe he was with patrol officers. | don't exactly recall where he
was. | believe he was standing with patrol by one of their patrol vehicles.

Q By the time that you made contact with him where was he?

A When we made contact he Was still with the patrol officers. | believe he
was in handcuffs at the time. We asked him if he wanted to tell us his side of the
story. | believe Detective Johnson removed his handcuffs and then we proceeded
to us my vehicle to do the interview in.

Q All right. So - okay. Is your vehicle a marked vehicle or it is
unmarked? |

A No, it's an unmarked -- | believe at the time it was a gray Crown
Victoria.

Q  Were you, Detective Johnson, as well as Patrick Newell inside that
vehicle? '

A Yes, it was the three of us,

Q Okay. So this individual that you know as Patrick Newell do you see
him in the courtroom today?

A ldo.

Q  Will you please point to him and describe ‘an article of clothing that he is
wearing? '

A Seated right there. He's wearing a blue long sleeved shirt.

MS. WONG: May the record reflect the identification of the Defendant?

THE COURT: The record will so reflect.

111
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BY MS. WONG: _
Q Just want to go back for one second. How long did you actually view

the video?

A | think maybe watched it once or twice. | think Detective Johnson may

have watched it once before | arrived, and then we watched it | think once or two

times after that to get me up to speed on what was going on.

Q | want to show you what's already been admitted as State's Exhibit
Number 1. Do ydu know what angle of the Circle K we're looking at here?

A If | remember correctly, | believe we're standing in the parking lot
looking -- | guess that would be west towards the front entrance.

| Q Okay. ls that where the gas pumps would be?

A Yeah, yeah. We're closer than the gas purhps are | believe because it
looks like we're standing at the base of the parking spaces, but | believe the gas
pumps would be behind us.

Q Okay. So the gas pumps would be further away than what the picture
shows here?

A From what it looks like to me. It Iodks like we're standing almost at the
end of the parklng spots there. | believe they were a little further set back.

Q Where's the -- where are the cashiers -- the reg|sters'?

A | believe the registers if - going to be on the right side of this pillar.

Q You can draw on it.

A Oh, | can. Okéy. | believe the registers are in this area behind here.

Q . Okay. And | want to direct your attention to -- do you see this object
right here?

A Sort of; yes.
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Q Do you know w.hat that is?
A Not that | can say.

Q I's just some machine of some sort -- some -- do you see an object

| here though?

A | do see something there; yeah.

Q Okay. And can you see the cash register from this angle? Can you
actually see the cash register? |

A | personally can't, but -- not where I'm sitting, but - like | said, it was not
something | looked to see where exactty the cash register was at.

Q Okay. Allright. 1 want to get back to the interview that you did with the
Defendant.

A Mm-hmm.

Q  You said the Defendant was out of handcuffs.

A Yes.

Q  And was he seated in the front of the patrol car or in the backseat?

A He was in the front passenger seat. Detective Johnson wasin the front
driver seat as primary and then | was in the back passenger side.

Q So prior to interviéwing the Defendant was he read Miranda?

A Yes. ‘Detective Johnson --

Q  And who read him --

A Detective Johnson read him Miranda prior to the interview and then at
the start of the interview on tape. |

Q  Prior to the interview and at the start of the interview on tape, how many

interviews took place?

A Well. | -- we spoke to him briefly before we went into the car as if you
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wanted to give his side of the statement. And | believe Detective Johnéon advised
him that he was the suspect in this, and that if he would be giving a statement it
would be a suspect statement and he would be advised of his Miranda rights. And
Detective Johnson advised him once. prior to us even starting the full on formal
interview and then a second time when we actually started fhe formal interview in
the car on the recorder. |

Q  So thefirst time that you guys had this interview with the Defendant
was he inside the patrol car? |

A No. We spoke to him outside the patrol car prior to us going into the
car.

Q All right. But he was read Miranda by Detective Johnson?

A Yes.

Q  And the Defendant did indicate that he understood his rights and was
willing to talk to you? |

A Yes.

Q Okay. And then he gave a statement?

A Yes.

Q And then subsequently you -- did you ask the Defendant if he wanted a
recorded statement?

A The Defend --

Q Defendant. He wanted his statements recorded.

A Well, we advised him that it would be a taped statement. It would be a
recorded statement. And in the interview we even said -- asked him ~-

Q I'm talking about the first statement that you got from the Defendant

when he was not inside the patrol car.
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A Oh, yeah. No, we advised him.'thaf we wanted to do a formal taped
statement with him -- | -

Q Okay.

A - and that anything - any time we tatk to people we'll do a quick prelim.
Just say, you know, hey, what happened. And then once it gets into more pertinent
information, reference the case or anything that could be incriminating, we stop and
then we'll say, hey, would you like to do your full formal statement, and --

Q Sodo-- |

A -he wanted to tell us his side of the story.

Q All right. So do you recall what statements the Defendant made during
this untapped interview?

A Not particularly. 1t was pretty much the same stuff we had discussed _in
the full interview.

Q  Okay. So there was nothing discussed in this first interview that would
not be contained in the second recorded interview?

A No.ldontbelieve. | don't believe the first interview - it wasn't a long
extensive interview. It was pretty much a 30 second blurb of hey, tell us what
happened.

Q Okay. So the interview only last for about 30 seconds?

A Roughly.

Q Thirty second, a minute; okay. |

MS. WONG: Now I'm going to move to admit State's proposed Exhibit
Number 21. It's by stipulation of the parties. |

THE COURT: Are you stipulating, Mr. Coffee?

MR. COFFEE: Yes.
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THE COURT: All right. So 21 is admitted.
BY MS. WONG: |

Q Now who was doing the questioning primarily during t_his taped
intefview with the Defendant?

A Detective Johnson.

Q  And during this interview the Defendant was again read his Miranda

rights?

A Yes, by Detective ---

Q Again waived those rights and agreed to speak with you?

A Yes.

Q  Andyou were present during this interview?

A |was. |

[State’s Exhibit 21 played -- not transcribed] |

BY MS. WONG: |

Q Detective Kowalski, you indicated that when you first saw the
Defendant he was handcuffs?

A Yes.

Q Do you know whether or not he was acfually under arrest at that time?

A i believe he was. According - if | remember correctly, the patrol officers
had already placed him under arrest after they spoke to him.

Q Okay. So after you and Detective Johnson reviewed the evidence, if
you felt that no crimé has been committed would you have the discretion and the
authority to et the Defendant go?

A Yes.

Q Now in this case, after having reviewed the view and after having
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interviewed the Defendant, did you decide to go ahead and arrest the Defendant?
A Yes.

Q  Even though he's somewhat claiming self-defense here in -- in his

interview?
A Yes.
Q Why?

A Atthe time we believed it was excessive response. There were other
slternatives as opposed to lighting someone on fire that could have rectified the
situation. And so, like | said, Detective Johnson was the lead and he made the
determination between the two of us that probable cause existed for the arrest.

Q  And the Defendant was then transportéd to -

A He was placed back into handcuffs. | betieve one of the patrol officers
transported for us because at the time we don't have cages or anything in our cars,
so we usually utilize patrol car transpdrt, which at the time they took him down to
CCDC. We go back to the office and complete all the required paperwork.

MS. WONG: Pass the witness.

THE COURT: Cross-examination?

| CROSS-EXAMINATION
BY MR. COFFEE:
Q  You used a technical term there that | want to talk to you a little bit

about it, probable cause. You are trained?

A Yes.

Q  You went to the police academy before you became a detective?
A Yes. | _

Q You received POST certification at the police academy | would
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imagine?'
A Yes.
They taught you some basics about report writing and that soft of thing?
Mm-hmm. |
Yes?
Yes.
Being a detective’.s a promotion’?

Yes. We - it's a tested position.

0 T o P O F

Tested position? |

A Yes, it's not -- technically, per our contract, it's not a promotion; it's a
tested position. |

Q Okay. Not gverybody on the force is a detective?

A  Correct.

Q It's not a situation where you go io another officer and say today I'm
going to be a detective, tomorrow you're going to be a detective. You have to take a
test to get there? |

A Yes, you take a test; compete with other people who want to be
detectives.

Q And that's controlled | suppose - the testing's to make sure there's
merit involved with it - |

A Yeah

-- to some extent?

A Yes.
Q  Controlled by union contracts, that sort of thing?
A Givil service, all that. Yeah. |
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Q

Civil service type sort of thing. Being a detective also means some

additional training, doesn’t it?

A

> 0 > O

Q

Yes. We have more options than most patrol officers have.
There’s more funds to send you to training, for example?
No, not right now. There are no --

Not right now. The budget [indiscernible].

Yeah, there are not funds to be sent anywhere.

There's more -- yeah, sending | suppose was -- it was a loaded

question. There is some additional training they give you though?

A
Q
A
Q

Yes.
For example, as a patrol officer you might leam to write reports?
Yes. |

And they would teach you that you want to put important details in

reports; yes?

A
Q

Yes.

You can't get everything obviously, but big facts you get because

‘somebody might have to rely on them later?

A

o ¥r O T O F O

Yes.

You want to be honest in reports; yes?
Yes.

You want to be fair in reports?

Yes.

And you try to.be evenhanded to some extent?

Yes.

And tha't report Writing carries over to being a detective also | would
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imagine?

A Yes.

Q - Infact, as a detective you might be tasked with putting more detail in
the reports. Maybe not more reports an absolute number, but reports become more
detailed to some extent? | |

A Yes.

Q With major violators - | think you said you were on major violators at |
this point? |

A Major crimes unit.

Q Major crimes. They use different terminology for different --

A Changes like the wind.

Q  Yeah. Major crimes -- with major crimes the reports may be even more
detailed?

A Could be.

Q And one of the things that you learn being a detective -- you know, I'm
coming around to this probable cause thing, but | want to make sure that the jury
understands the perspective you've got on it. Interviewing, for example, you learn
some interviewing techniques?

A There are some interview classes, yes.

And you've taken some of those interview classes?
| have, yes.
Which classes did you take?

A
Q
A 1 believe it was interviewing and interrogation, one and two.
Q@  Okay. Is that the Reid course?

A

| believe one of them was a Reid course; one of them through PATC.
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Q

A

- Okay. And -- so -- again, so the jury understands how these interviews

work, you've worked with Detective Jackson [sic]?

partnéred up like the -

~ It's not like the movies?

the reason you partner up is because you may see something Detective --

mean that you're passing the buck about things that may or may not have been

done in the investigation. You're both kind of responsible for the investigation?

Johnson.

Johnson; I'm sorry. D.etective.Johnson before?

Yes.

And you partner on this particular case to some extent?

Yes, he's a partner on this particular case. We say partner, we are not

- TV show. Yeah -- no, not like that.

It's not like the movies. Partners may rotate, but you are partners. And

Kowalski.

Kowalski that Detective -- who is it?
Johnson.

Johnéon didn’t see, for example.
Yes.

And vice versa?

Mm-hmm.

Yes?

Yes.

So the fact that -- for example, Johnson was lead detective doesn't

Yes.
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Johnson even asks you is there anything else you'd like to add?

Q  For example, if there was something obvious or glaring that Mr. Newell
should have been asked about, you'd be responsible for that just as Johnson would;
correct?

A Yes.

Q And while Johnson takes the lead, in fact, towards the end Detective

A Yes.

Q  Okay. Now back to the beginning, and | know it's a long way around to
get, probable cause.

A Yes. |

Q  That's one of those terms that talk about a legal necessity for an
arrest --

A Yes.

Q - is that a fair description?

A Yes. If we don't have probable cause we can’t make an arrest.

Q Okay. And probable cause simply - it doesn’t mean that you've
decided that a person’s guilty or not guilty. That's not your function; is that fair?

A Correct. |

Q That is the function of these folks; right?

A Yes.

Q It's just simply whether you not have enough information to make an

arrest -
A Yes.
Q - - isthata fair characterization; yes?

A Yes.
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not appropriate, but arrest and conviction aren't the same thing”?

jury has to convict. That's not the way this works; right?

talk to you about -- let me ask you something first. Detective Johnson -- are you

aware that Mr. Newell filed a citizen review complaint against Detective Johnson?

just wanted to make sure that you were aware that it was out there.

about the TV shows. It's not like the old west, we have computer databases now;

right?

Q

A
Q

A
Q
A
Q

A
Q

o » O *

And it can be - don't want to get into t00 technical terms because that's

No.

The fact that you thought there was enough to arrest doesn’t say the

No.
it is left in their hands?
Yes.

Okay; | want to talk to you about the inteNiew for a moment. | want o

Yes, | was made aware of that.

Sixteen pages complaining about the investigation that was done in this

Yes.

Okay. And I'm not allowed to get into the details of that complaint, but |

| am aware that it was out there, yes.

Now, as a detective you have access to -- it's not like -- I'm talking

Right.
And you can do searches of criminal history, that sort of thing; yes?

Yes.

The searches are not just for Nevada. The searches are nationwide to
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some extent?

A Some are yes; some are not.

Q It is not perfect. There are things that are left out?

A True. |

Q More serious offenses tend to be caught by the interstate system; for
example, if there’d been a murder conviction for Mr, Neweli that would likely show
up on a database someplace?

A I would hope so.

Q | But if he jaywalked it may not make the database?

A | couldn’t speak to the accuracy of other departments or that.

Q Okay. The point being though that you do do those sorts of ihings. The
database is called?

A The one we use locally is SCOPE.

Q  The one locally is SCOPE. That's for Nevada. And the ones we you
use - there’s a thing called NCIC also?

A And NCIC, yes.
NCIC’s ran by the federal gbverhment?
Correct.
It's called the hational crime information computer; yes?
Yes.

And that's the one where they’re'supposed to put major violations; yes?

> 0 r 0O P

Yes.
Q One of the things | would imagine as a detective when you're
investigating [indiscernible] case that you want to determine is whether or not -- you

knew that Mr. Newell was claiming self-defense?
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A Yes.

Q One of the things | would imagine you would want to determine is
whether or not a person has a violent history. That might be important?

A We'll look.

MS. WONG: Judge, can we approach?

THE COURT: Sure.

[Bench conference - not transcribed]

BY MR. COFFEE:

Q Okay. Where we were at. If somebody claims self-defense you might
like to look at their history for violence? |

A Out of practice we're trained to run everyone we come into contact with.

Q Okay.

A Victims, witnesses, suspects.

Q Okay. And, again, because of the peculiarities of courtroom | want to
limit what we're talking about to history for violence, if | might; okay.

A Okay.

Q  You looked into Mr. Newell’s record in SCOPE, Nevada's criminal
database; yes?

A Yes..

No violent history convictions in Nevada SCOPE?

i believe not.

Yes.

Q

A

Q  You looked into arrests in Nevada’s database; yes?
A |

Q No violent arrests in Mr. Newell’s past; correct?

A

Correct. -
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INCIC?
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Q

A

I
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with you.

You looked into the national crime information computer, and that goes

back years, de'cades; yes?

Yes.

~ No violent convictions in Mr. Newell's past?

Yes.

You looked for violent arrests. And arrests don't always show up in that

Not always, but --

But violent - bad violent ones do on occasion?

They should.

No violent arrests in NCIC in Mr. Newell's past; correct?
Correct.

In fact, based on your search you could find no history of violence for

Mr. Newell whatsoever: is that fair?

That's fair.

‘And.Mr. Newell was 61 years old at the time; yes?

| believe so.
You know that Theodore Bejar — | can't pronounce the last name.
| will butcher it as well.

The State’s used the term Teddy. if that's okay, I'm going to use Teddy

Works for me.

Okay. You know that Teddy was taken to the hospital.

Yes.

There were reports that Teddy had been intoxicated.
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A | believe so from witnesses. People said he appeared to be intoxicated.

Q One of the things when you were looking into -1 would imagine a fight
or an altercation, that might be one of the considerations whether or not somebody’s
intoxicated?

A Yes.

Q intoxicated people tend to act erratically. Not everybody, but on
occasion? |

A Yes.

Q Alcohol reduces inhabitations, | think might be the fair characterization;
right? |

A | agree with that.

Q 'And in this instance, while you arrested Mr. Newell for probable cause

| of acting beyond what he should've done in the i‘nstance, lighting the man on fire,

you did watch a videotape; correct?

A Yes.

Q  And the videotape bore out much of what Mr. Newell said in that
interview with you that in and around his truck - Teddy kept moving in and around
the truck: was leaning on the truck. You could see Mr. Newell approaCh Teddy. He
said he asked him to leave the truck. We don’t have audio, but Mr. Newell's
description was by and large consistent with what you saw on the videotape; is that
fair? |

A Yes.

Q And | would imagine the reactions -- when you watched the videotape
and Teddy is sprayed with gasoline does he run away?

A | don't believe he runs away S0 much as backs away. |
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Q He backs away by the second pump foré few steps?
A Yes. |
Q Appears to wipe off his face and then he engages'again, right, he
moves forward?
A Yes.
Q  That doesn't appear to be particularly rational, does it?
A | wouldn't say sd.
Q And that might raise suspicions with the alcohol and the other things
that we've talked about; is that fair that he might be acting irrational?
A Yes.
You know that he was taken to the hospital.
| do.
Which hospital was he taken to?
UMC, University Medical Center.
Okay.

Their trauma unit.

o r O T 0O P

And do you know if a blood draw was done at the hospital?

A | do not. | do not have access to the medical records. That would've
been something Kevin -- or Detective Johnson would've followed up with.

Q Okay. And, again, we're not going to pass the buck to Detective

Johnson. It just wasn't done in this case, right?

A | said | couldn't to speak it. | don’t know if it was done or nbt.
Q Okay. Anything -- you got a notebook there.

A Mm-hmm. |

Q s thatinvolving this case?
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This is.
You reviewed it before you came in?
| did.

You knew you might be testifying; yes?

> 0 r QO >

Yes.

Q .And nothing in that notebook or the folder that you're aware of that they
looked at the blood draw in any way?

A | have no copies of any medical records in my paperwork.

Q Okay. Nobody followed up on anything at the hospital to the best of
your knowledge; cerrect?

A To the best of my knowledge | know Kevin -- Detective Johnson went to

interview the victim, but | do not know if he received medical information. | know he

| got a medical release done, but again, | don’t know -- | don’t have those record

release.

Q Do you know if a toxicology was ever done or if Detective Johnson or
you ever requested a toxicology to be done to see if there was anything else in
Teddy's system that might be causing - |

A lcan say | did not request a toxicoiogy'repoi't.

You did not? |

| did not.

And we don’t know if Johnson did. It's no place in your folder?
| couldn’t say if he did or not.

No place in the file?

Not in my file; no.

O » O > QO F

And you got - | know Johnson's retired, but yeu got access. There's a
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looked into a toxwology to see what might've been in Teddy’s system; is that fair?

pollce database. You got access to what he did?

A I've access - well, | don't have access to everything he did because [
cannot go into his cases, but I've accessed all the paperwork that's been filed under
this event number.

Q Perfect. And you try to keep that as complete -- because somebody
like me may ask you guestions about toxicology - |

A Correct.

Q -- a couple years later. And there's no evidence that anybody ever

A Well, | - yes. | don't have any.
Q Now there was talk of Miranda. You are familiar with Miranda?
A Yes. |
Q And Miranda is a case that essentially says you have to advise
somebody of their rights before you can take an interview if they’re in custody?
A  Correct. | |
Q | mean that's a real short description, but that's it. Do you have a card
-- a Miranda card with you?
A | do.
And is it the same card that they used?
It's the same card I've had.
For a long time?
For a Ibng time.
And the rights haven't changed -

Not to my knowledge.

o ¥ O r O o>r

_- since then? Okay. | want to go through that card with you. Very
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1 ||good. Now the interview takes place at 3:48 in the morning is when it starts?
2 A | believe 3:48 is when it ends. | could tell you exactly when it starts if
3 [[you'd like. |
4 Q  Sure. I'm sorry, 3:44 on the - look at the voluntary statement or maybe
5 {|you got a better --
6 A According to the trénscription, Kevin Johnson says it started at
7 ||approximately '032'8 hours. | -
8 Q  0328. 'msorry. Okay. And | was looking -
i 9 MR. COFFEE: Permission to approach?
10 THE COURT: You may.
11 |{|BY MR. COFFEE:
12 Q | was looking at this transcription.
| 13 A And | was looking at this in the details when he starts date and time of
14 ||the interview at --
15 Q  Yeah.
16 A --and then the 3:28. That could be the end time.
| 17 Q  Okay. The 3:44 or 3:40 that | was getting from the other caption might
18 i|be the end time?
19 A Thatis the end time.
20 Q  We canagree that it started after 3 a.m. in the morning?
21 A Yes. |
22 Q And this had been one o’clock in the morning when the event had taken
23 ||place, give or take?
24 A |believe the event started at one.
25 Q So we're talking at least two and a half hours later?
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N -

MI\)MMI\)I\)—\—\-—\—\—\.—\_\._\_\._\
CJ'I-&OJN—\OQDCD'\IO')CN-P-OJI\)—\

©c © ©° N O G A& W

A Yes.

Q You said there was a short interview that took place. I'm not going to
say off the record, because nothing’s off the record; right? |

A Right.

Q  Butthere's a short interview that takes place before he's placed in the
police car for a longer interview?

A Yes.

Q Now there's also facilities at Las Vegas Metropolitan Police Department
to interview people in rooms videotaped?

A There are.

Q  That wasn't done in this instance?

| A No. We usually -- just because we're graveyard detectives and we do
not have the resources that most other ones have; we kind of have to do a lot of our
work in the field and kind of on the fly.

Q  Understood. The resources are limited. Offices aren't always open at
two in the morning, that sort of thing; is that fair?

A Fair.. Yes.

Q That short interview, how long did that last, do you remember?

A It was very short. | believe - like | said, | think Detective Johnson
talked to Mr. Newell; said if he wanted to give a story or not; he said he did.
Detective Johnson read him Miranda quickly because it was a suspect interview; he
was in custody --

Q Okay.

A . and said, you know, what happened. And when he started telling us

the story | think -- based on the fact that it was probably going to be more fong and
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involved Kevin said, you know what, hold on a second; we'll just do a full taped
statement with you if you're willing to.

Q How mahy of these sorts of interviews have you done?
[Indiscernible.]
Just suspect interviews?

Probably hundreds at this point?

o P O P

Probably hundreds at this point. You've been in situations where
people have refused to talk? o

A Yes.

Q Or at first weren't sufe if they wanted to talk?

A I've had many interviews that start with people saying they want to talk,
and then the minute the recorder starts they decide they don't want to. It's neither
here nor there for us.

Q Yeah, or vice versa. Peop!e say I'm not sure | want to talk and then
they say wait a minute, wait a minute, | decided I.want to give my side?

A Sure, that's happened too.

Q Yeah, both happened. There was never any guestion that Mr. Newell
wanted to talk that you saw; right?

A No. Mr. Newell was adamant he wanted to tell us his side of the story.

Q Okay. Now it tékes place at 3:30, give or take. Do you know how long
Mr. Newell had been up at that point?

A No, | do not. |

Q Had anybody asked in the voluntary statement?

A No. |

Q  Okay. And nothing in any other - the police report or things that you

Rough Draft Transcript Day 3-123




0w oo [=> NN & ) BEN - SE O B s —

(&3] B W ] - o W0 (o 2] -~ (0> (8] EaY (4] N —_ o

got if he -- you don't know if he woke up at six the morning before or woke up 30
minutes before he went to the Circle K, you just don't know?

A Don't know.

Q  Okay. We talked about training and the Reid method. The Reid
method is a method of interrogation and. interviewing; is thét fair?

A That's fair. 7

Q And they teach you certain techniques to be able to keep talking for one
thing -- to answer questions specifically?

- A Yes.

Q  They teach you things like to be non-confrontational?

A Yes.

Q  And they teach you the direction to take interviews on occasion to try to
keep the music playing, for lack of a better description. Try to keep things going;
correct? |

A Yes.

Q For example, if a Defendant starts to shut down and doesn't want to talk
about anything yoq might change the subject to try to keep him talking about other
things and then come back to it. You have to have some smarts to use the
technique [indiscernible]?

A Yeah, there’s -- yes, there's techniques like that.

Q- But there’s - and it's - the technique -- the book’s actually, | don't
know, a hundred and fifty pages or so.

A Ifthat. |

Q - Yeah, butit's more than a handout; fair enough?

A Fair enough.
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Q Fair enough. | want to step through the interview. Well, let’s go

!through the card first because we had that 'up. What's the first thing that he was

told?
A You have the right to remain silent.
Q Okay. Did he exercise that?
A No, he chose to speak with us.
Q Okay. Nextline.
A Anything you say can be used against you in a court of law.

Q Okay. So you felfing him anything he says can be used against him.
He has the right to shut down at that point and he doesn't?

A He has the right to stop the interview at any point he wants.

THE GOURT: Can | get counsel to approach very quickly?

-MR. COFFEE: Yeah. |

[Bench conference - not tra'nscribed]

THE COURT: All right. Ladies and gentlemen, just -- I'm sorry --first of all, |
apologize to everyone for the interruption, but just kind of looking at you guys it kind
of looks like a couple of you need a break right now. So let's go ahead and take a
quick break. | |

You're admonished that until you begin deliberations you're under oath
and have not been discharged. Do not reach any conclusions about this case as
you've not heard all the evidence. Do not talk to anyone about this case. Do not
investigate any facts of this case. Do not view any media press or internet reports
about this case. Do not falk to anyone who may be involved in any way with this
case. Do not discuss the facts of this case with each other. Remember to wear

your badge at all times. Please leave your notebooks on your chairs. Let Randy
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know when you're ready.
" And, detective, if | could get you to hang out for just one second just so
you're not walking out with them; okay. |
[Outside the presence of the jury]

THE COURT: All right. We’re still on the record outside the presence of the

jury. The detective is still present in the courtroom. |

Again, Mr. Coffee, on the record | apologize for the interruption. I hope
that it wasn't an awkward piace, but just watching the jury | could see a couple of
them, you know; start to shift around that suggested me they kind of needed a break
for a couple minutes, s0 --

MR. COFFEE: | appreciate the Court’s interruption actually, because if we're
starting to lose them | don’t want them to miss something important.

THE COURT: Right. All right. So let's do this. Let’s all take a quick break.

Detective, if you want to step out in the hallway. Do you need o use
the restroom or anything or you want --

THE WITNESS: No, 'm good. Thank you, sir.

THE COURT: Ali right. Then -- you know, let's have you step out anyway
because | think there’s one sidebar that we did have we need fo memorialize. But
let’s take a quick break right now and we'll come back and do that; all right.

[Recess taken at 2:29p.m.]
[Proceedings resumed at 2:37 p.m ]
'[Outside the presence of the jury]
. THE COURT: We're back on the record on State versus Patrick Neweli, Case
Number C285825. During the cross-examination of Detective Kowalkski, there was

one sidebar that we probably need to memorialize. At one point Mr. Coffee was
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asking the detective about NCIC and whether he runs NCIC or does NSCOPE
criminal background checks as part of his investigation on a case involving seif-
defense. The State asked for a sidebar. And what happened at sidebar was they
expressed the concern whether Mr. Coffee was going to go into the criminal history,
if any, of the victim, and if so, they were going to make an objection. But Mr. Coffee
stated at the sidebar that he was not goi n'g-to ask about the victim’s criminal
background. He was only going to ask about the Defendaht’s lack of a violent
criminal history. And so strictly speaking, no objection was actually made because
Mr. Coffee indicated he was not going to go there. But that was my impression of
the sidebar, but if you guys have any additions to make to that record you're
obviously very welcome to.

MS. WONG: No. That's entirely accurate, Your Honor.

THE COURT: Mr. Coffee, anything to add to that?

MR. COFFEE: | do, and it doesn’t have to do with the sidebar. But! was
recently held ineffective for not inquiring into a battery arrest that was 30 years old
during a trial, so | figured it's better to ask than not -- than not ask. I'm asking the
Court's permission to allow.me to go into the criminal history of Theodore Bejarho.
He's got a robbery conviction -- or attempt robbery conviction. 1 believe it's 20 years
old. 1 believe he’s off paper, outside the ten years. | didn’t ask him about it when he
was on the stand for those reasons. But | suppose the relative violent nature of the
two is at question to some extent, o for that reason | would ask to be able to inquire
into it -- at least to have made the request.

THE COURT: Well, here's the problem, just as an observation. |don't know
which case you're talking about in which you were held ineffective for not doing that.

The problem that | have, it's more of a technical evidentiary thing. You didn't ask
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the victim about his own record, so asking the detecfive about it based on NCIC
would technically be hearsay. If you had a JOC for this 20 year old arrest maybe it's
a different thing, but, you know, whether or not it's admissibl'e as a defense, you
have an evidentiary problem because you didn't get an admission from the victim
that he has this arrest. And [ don’ know how you're going to prove it other than --
you know, NCIC, as you guys know, is hearsay at least as to someone who's not
hear in the codrtroom

MR. COFFEE: Someone -- yeah. | had a good faith basis to ask -- and |
suppose since we're talking about NCIC, | had a good faith basis to ask Mr. Bejarno
about it. 1 think that's all | need as a defense attorney is a good faith basis to inquire
into it. | don't need a judgment of conviction, unlike the State. | didn’t do that. If
there's any fault involved in that, that fault is mine and I'll answer for it later if that’s
the reason that it's not coming in at this point. But | did not --

THE COURT: Well, 'm not - I'm just making an observation because I'm not
-- you know, obviously, | just - | didn’'t know that you do or don't have a JOC. | was
making an observation that, well, since you -- if you've asked for permission for --
from me and you gotten it and you asked the victim and he says, yeah, | got this
conviction, you don't need any paperwork because you have an admission. But as
you sit here right now with the victim not here, you know, I'm presuming the question
you're going to ask is did you ook at a NCIC on the victim and is it -- well, that's kind
of the problem is you have a hearsay problem, and that's separate and apart from
whatever the ruling was in the case that you're talking about. That was just --

MR. COFFEE: Sure.

THE‘ COURT: -- an observation that | had right off the top of my head, but --

anyway -- 0 on behalf of the State, what's your response?
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MS. WONG: Your Honor, the State's objection goes beyond simple hearsay.
That's improper character evidence. The victim was discharged from probation in
2000, so that's conviction is now 14 years old. It's over ten years. You're not
allowed fo inquire into that felony. 1 get that this is a self-defense case, and if the
Defendant were aware of the victim's conviction or this particular crime that certainly
they can ask him about it, but there’s no evidence of that, so that's why this
conviction cannot come in, and it can’t be inquired whether it's be of the victim or of
this detective.

MR. COFFEE: And if | might, one more thing just 0 the record’s complete.
We did try to find the victim of the attempt robbery | believe, corréct, Seth? And we
were unable to locate that person from investigative purposes. | thought under Petty
we were allowed to put that person on if they had an opinion as to the violent nature
of Theodore. We tried to find the victim. We were unable to do that through our
investigative office.

THE COURT: Yeah. ! mean, there’s a couple things going on. The State
obviously has a point where if -- even if he has a -- this violent history there's a
question about whether or not Mr. Newell had any reason for knowing that.
Certainly if he did know about that, and that certainly would affect his state of mind,
but | didn’t hear you say that you believe that Mr. Newell had any reason to know of
that. But he second thing is you indicated just on the surface there’s this evidentiary
issue which is, you know, if you had the victim on the stand now as a matter of
evidence you could get in, but you don't, 0 getting it through the detective you have
all these other -- you know, héarsay problems is really one of the issues here. |

MR. COFFEE: And is the Court saying that | would've been allowed to inquire

into --
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: about'?

THE COURT: No, I'm not saying that. What I'm saying is even before you
get there, whether you would’'ve or wouldn't have, that was my first thought is -~

MR. COFFEE: Oh.

THE COURT' —- well. how are you going to get it in through this guy who's
sitting here right now. That's the probiem.

MR. COFFEE: Because | was going to ask the Court for Ieave to recall the
victim. Send my investigator and subpoena him and bring him in and ask him about
it. And just so that's on the record that I've asked for that remedy also, Judge, soit's
clear.

MS. WONG: And just for post-conviction purposes,' Your Honor, even had Mr.
Coffee tried to - well, first of ali, he fried to inquire of the victim about his felony
conviction | would have jumped up and down. | think everybody here knows that
that's improper because the conviction is too old and the Defendant himself had no
personal knowledge of that conviction or that crime.

THE COURT: Let me ask you. What is in the victim’s record? Is itjust a 20
year old robbery or is there stuff since then? Because, you know, one of the things
about it -- and, you know, this isn't necessarily a Ie’g.al thing, but in terms-of
balancing out the factors, we all know that people when they're 18 versus people
when they're 40, you know, they're different things. Does he have a string of stuff

since then or is it just a 20 year old thing and nothing since then that we're talking

MR. COFFEE | believe in terms of violence --

MS. WONG: Yeah, that was it.

MR. COFFEE: -- this is primarily it. He's dot DUls since, | think, is -
MS. WONG: Maybe some PCS -
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MR. STEPHENS: | think there’s an unlawful -

MS. WONG: -- and misdemeanors.

MR, STEPHENS: -- paraphemalia [indiscemible].

MS. WONG: Yeah.

MR. COFFEE: And maybe some drug charges since also.

THE COURT: Yeah. | mean, so we're talking about something that's a little
bit distant in time that wasn't known to the Defendant. | mean, if it were more
recent you would have certainly a much stronger case, but -- and old is Mr.
Bejarano; does anyone even know?

MR. COFFEE: He's around 38 now.

THE COURT: So this robbery may have been something he did when he was
18 o _ . .

MS. WONG: Yes.

THE COURT: --kind of a thing.

MR. COFFEE: That's close. He was 18, 20.

THE COURT: Yeah. | mean, because based on all that, plus the hearsay
issues, | under -- | completely understand the request. And it's a request that, you
know, if | were in your position | would make as well because it's something that
certainly could help your defense. But based on the -- how old it is, the fact that
there’s no evidence that Mr. Newell knew about it, and putting aside even the
hearsay problem, which obliviously it would it be a big problem at this stage -~ |
understand the reason for the request, but given all those facts and circumstances
it's denied; okay.'

MR. COFFEE: Very good. Thanks, Judge.

THE COURT: All right. Anything else you guys want to address before you
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bring the detective back in? And let me ask you this, just as a timing type thing. It's
my underrstanding that this is the State's last witness. | don't know how much longer
you're going to be in cross, and 'm not going to put a time limiton it. | really -- the
question I'm going to ask is this. If he's only going to be -- you know, right now it
sounds like you've not necessarily reached a final decision with your client about
whether he's going to testify or not.

MR. COFFEE: Okay.

THE COURT: But before he testifies I'm just going to recanvass -- it's not
going to be as long as the canvass | did the first day, but | said on the first day that
I'm going to pick it back up after the State rests. So the question is, if there’s only
five more minutes left with the detective, would you want anofher break after the
State rests to talk with him or what do you envision happening? And, you"know,
maybe if it's another hour with the detective then we're going to take a break
anyway, but | just want to get some idea of what you thought was gding to happen in
terms of sending -- coming -- having the jury come'in and take a break or when do |
do the canvass.

MR. COFFEE: And | hate to do that because the jurors begin to wonder
whaft's going on --

THE COURT: Right, exactly.

MR. COFFEE: -- and why we're doing-that. | don't know -- from doing the
canvass now | just don’t want to say yeah or nay right now is my problem. I'm not
convinced until we're done with this that we've made a decision.

THE COURT: Okay. So then after the State rests, after your cross, after any
redirect that they have and réCross, you would want time to talk with your client; is

that what you're really asking for?
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this point.

MR. COFFEE: If we could have just - it would take - literally | could do it in
about five minutes, but 1 could do it in less than that. It's -- Mr. Newell and | have a
pretty good understanding on things, and a lot of this comes down to ! think the

advice that | give Mr. Newell. And to be honest, | haven't made a clear decision at

THE COURT: Okay. So basically then whati'm going to anticipate is
however long it takes with the detective, when the State rests we're just going to
send the jury out again and that's just what we're going to have to do, right, so that
you can at least have a conversation with your client.

MR. COFFEE: We could -- we could also play the 9-1-1 tape, which we're
going to admit in our case in chief.

THE COURT: Oh, that's right. | forgot. Yesh.

MR. COFFEE: Yeah.

THE COURT: Well - but the problem is -- okay. But the State’s not playing
that. You want to play that; right?

MR. COFFEE: Right.

THE COURT: So your thought then was the State was going to rest, you
were going to what, play the 9-1-1 tape and then we can take a break and you could}
talk with your client?

MR. COFFEE: Yes.

THE COURT: .Okay. We could do it that way. I'm always concerned about
bringing the jury in for five minutes, sending them out.

MR. COFFEE: Yeah.

THE COURT: Yeah_.l Because then they start to wonder what the heck and
il that kind of stuff. Okay. So let's do it that way then. All right. |
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And, Mr. Newell, just for the record you obviously are, you know, much
-- you're educated, you followed the discussion about what we're going to do .
procedurally in terms of - it éounds like your client -~ I'm sorry -- your attorney wants
another moment to talk with you about whéther you're going to testify; right?

THE DEFENDANT: Yes, Your Honor.

THE COURT: So what we're going to do is the State’s g'oihg to rest -- the
other day during my canvass | said that after the State rests | was going to ask you.
But technically what we’re going tb do is the State’s going to rest, he’s going to -~
your lawyer's going to play the 9-1-1 tape, then we’re going to take a break and then
we'll do the recanvass.

THE DEFENDANT: | understand.

THE COURT: You understand and agree with that?

THE DEFENDANT: Yes. Yes, Your Honor.

THE COURT: All right. Let's do it that way then.

[In the presence of the jury]

THE COURT: All right. Wil counsel stipulate to the presence of the jury.

MR. COFFEE: Yes, Judge.

MS. WONG: Yes, Your Honor.

THE COURT: All right. Detective, you understand that you're still under
oath?

THE WITNESS: Yes, sir.

THE COURT: Allright. Mr. Coffee, you may resume.

MR. COFFEE: Thank you.

BRIAN KOWALSKI

[resumed the stand and testified further on cross-examination as follows]
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BY MR. COFFEE:

Q

And we talked about the first couple of lines of the card that read for

Miranda - the Miranda rights that you give.

A

Q
A

Q

Yes.
we'll pick back up there.

Sure.

| think we talked about the right to remain silent and anything you say

can and will be used against you in a court of [aw?

A

Q
A

Q

Yes.
The rights continue to talk about the right to an attorney?

Yes.

And they say essenfially that you have the right to an attorney and if

you can't afford one --

A
Q
A
Q

One will be appointed for you.
- will be appointed. Before questioning in fact?

Before questioning, yes. |

And you've had people in your hundreds of interviews that say -- raise

their hand and say | want an attorney; right?

A
Q
A
Q

Yes.

~ Mr. Newell didn’t do that?

He did not.

And looking at the transcript and listening to the voluntary statement, he

answered the questions that were asked to him; is that fair?

A

Q.

- Yes.

He volunteered - in fact, there’s a long part where he just goes on
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explaining and explaining and explaining and there’s no questions -~
A Yeah |
.- on the table; right?
Right.

He seemed anxious to talk; is that fair?

> O F

He wanted to tell us his side of the story.

Q Now he said at one point I hope | get it95 or 95 -- 98 percent right;
something like that?

A He said that he hopes the video confirms 05 to 98 percent of what he
said. |

Q  Okay. There we go. Sohe understands that he may not have

everything a hundred percent because nobody does | would suppose?

A Correct.

Q But he hopes that most of the things are beared out by the video?
A Yes.

Q And, in fact, most of the things were brought out by the video?

A Yes.

Q It dQesn’t mean that he includes all the details in his statement
necessarily though?
A No. |
Q And let me give you an example of that. There’s a point after he goes
through this long description where you're partner at the time, Detective Johnson --
A Yes.
- Q -- stops him and says | saw something on the vide'otape and you didn't

mention that. You went back to the store.
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A Yes.

Q  And he says, yeah, | did. | went back to the-store and ! talked to the
clerk and | asked him to call 9-1-1; yes?

A Yes. |

Q And that appeared to be consistent with what you saw in the videotape,
that he'd actually went back to the store, poked his head in and -

A Yes, and from other witness statements, yeah.

Q  Yeah. He went back inand asked for help essentially; right?

A Yeah, for them to call 9-1-1, yeah.

Q Okay. Now, if you hadn't asked the question about that, | suppose you
wouldn't have got the answer; does that make sense?

A Waell, it does -- | believe so, yeah. | believe as - When we asked at the
start of the - or | should say when Detective Johnson asked tell us what happened,
and he gave us his long version, | believe he thinks that that - that was the end of
his statement. That was all he recollected at the time.

Q That's all he recollected at the time. And you knew there was
something a little different on the tape and you just asked for an explanation
because it made -- it made sense. It's one of those 'things the detective -- hey, why
didn’t he mention that?

A Yes.

Q  Again, human and we're not perfect; is that fair?

A Correct.:

Q Okay. And also it’'s important some of the times for detectives to ask

|| the appropriate question, and you're trained to ask the appropriate question, to kind

of fill in those gaps?
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A Correct.

Q At any point in the interview is Mr. Newell asked whether he intended to
kill Teddy?

A | don’t believe so, no.

Q  Atany pointin the interview is he asked specifically did you intend to
catch him on fire? |

A No.

Q He says something along the lines of | was trying to scare him; do you
remember that? |

A | -~ yes.

Q | Okay. Listening to it again, is it clear that Mr. Newell minimized - |
think minimized is the wrong word. Mr. Newell didn't appear to be aware of the
extent of the injuries; is that fair?

A | don't know if | would say he was unaware of the extent of the injuries.
| believe he didn't believe it would cause any injuries. He trivialized the injury
caused.

Q Okay.

A And his -- | believe his words - at one point he said he believed any
sane or normal -- he didn't see a problem in what he did.

Q Okay. Do you remember - and let's take a look. Did you bring a copy
of ihe voluntary statement with you? |

| A The audio -- the franscripts -
Q  Yes.
A -- of the audio?
Q

The transcription.

Rough Draft Transeript Day 3 - 138

oo ded




@ oo ~N ¢ a B W b -

MMMMNM—-\—\—.\_\_A_\_.\_\_\._\.
OT-D*CDN—-\O(.O@“IG)U'ILOJN—*O

A Yes, | have a copy of that.
Q Okay. And | want to walk through it just briefly if we might. You asked

him -- at some point he's asked if he understood the purpose of the interview; yes?

A Yes.
Q  And he said that he did; yes?
A  Yes.

Q - And whatis the purpose? | don't mean to be naTve-, but what is the
purpose of the interview?

A The purpose is to hear his side of the story. To hear what he thinks
transpired; what he perceived; what he believed was going on, and tb hear in his
own words what exactly happened. |

Q From a police perspective, purpose is also to gather evidence; is that
fair?

A Correct. |

Q For example, you might hope that somebody lies about something; is

that fair?
A | don't hope they lie about some -
Q | shouldn’t say hope, but you understand my point?
A Yes

Q  You might catch somebody in alie about something; see if they're
minimizing?
A See if they're minimizing. See if they're trying to deceive us. Seeing if

they're frying to do any number of things; yes.

Q In fact, there’s techniques for that. You might oﬁer them descriptions --

for example, if it's a sexual assault case you might say she actually asked you to do
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this or something; right?

A - There's many techniques to elicit information, yes.

Q  Okay. |think - | can't remember what that one’s called particularly, but
you understand‘my point. Providing an out -

A Yes.

Q -- | think is essentially what they call it. His statement [indiscernible]
though; right?

A Mm-hmm. Pretty straight forward withus. | don't believe he tried to
deceive us in any way.

Q That's what | was going to-ask. He didn't try to deceive you in any way.
He says at some point the man didn't appear any more burned than -- | don't
remember the term that he used. | don't think it was man on the moon, but it was
something like that. |

A Something along those lines.

Q That statement would seem to indicate that he may not be aware how |
extensive Teddy’s injuries are?

A Possible. |

Q On the tape -- afterwards you got to review the tape. After the fire's lit
Teddy confinues to walk around; is that fair? _

A ldon'tknow ifl could say continued to walk around, but - | mean, he
didn’t immediately drop to the ground.

Q  There we go. He didn't immediately drop to the ground. He pulls off
ciothes, takes off -- disrobes -- .

A Tries tb get the fire off, yeah.

Q -~ when the clothes are on fire. And he gets up and walks at different
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points. He sits down at some point and then he gets up and walks again towards
where the fire and water -- the water hose --

A Okay.

Q - might be?

A Maybe. | don't know -- | don't know what his mindset was at the time,
but --

Q Okay. But my pointis, he is not -- you've been to scenes where people
aren't doing any movement?

A I've been to those scenes, yes.

Q And this isn’t one of those scenes necessarily. He as clearly in pain;

yes?
A Yes. Well, | said -- per the video, yeah -
Q ~ Yeah.
A -- it appears he was in pain.

Q Appears that he was in pain, but didn't appear to be completely
immobilized after the fire?

A No, he was not immobiiized until later.

Q Mr. Newell went through great baihs to explain how many times he tried
to get this to stop?

A Yes.

Q In the video it appears that this goes on for a long time. | mean, eight,
ten, twelve minutes; something -- |

A Something like - I d have to see the exact times on the video, but --

Q Butit's—-it'sa fa!riy long -- there’s a pretty good interaction between

them?
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Yes.

It's not simply give me a ride?

No. | |

And you sh_ouldn’t ask me for a ride; I'm going to light you on fire.
No, it's longer than that.

That's not what we got?

0 P O F O P

Yes.

Q And there are numerous opportunities - you were asked by the State
the reason for the arrest and you said the_re were other things that might've been
done; remember that?

A Yes.

Q There were numerous opportunities for Teddy to walk away from this; is
that fair? |

A Yes.

Q Never happened; right?

A No.

Q  And you of course weren'tin Mr. Newell's shoes, so we just kind of
have to put things together after the fact; is that fair?

A Sure.

- Q Did you have a chance to look at the scene before the interview?

A | did not; no.

Q  Okay. |wantto show you Defendant's Exhibit B. See what's hanging
from the rearview mirror there?

A Yes, sir, | do.

Q What is that?
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A it appears to be a handicapped placard.
Q At any point in the interview is Mr. Newell asked about any physical
frailties that he had?
A No. |
Wés he asked specifically about whether or not he's diabetic?
No.
Specifically about whether or not he may have back problems?
No. |
Whether or not he may be on disability?

No.

> 0 ¥ O P

Q Now, you understand -- again, you got some fraining the legal field
here. You understand that in court when we come to a jury the burden is on the

State to prove the case?

A | do.
Q Had you noticed the handicap placard?
A | did not.

Q  And we don't have Detective Johnson, so we don't know whether he
may have or may not have?

A Couldn't say.

Q It's not mentioned anyplace in any of thé reports?

A No.

Q And to the best of your knowledge Detective Johnson, off camera, in
the informal interview, anypiace else in the documentation, there’s no indication that
anyone askéd Mr. Newell about physical frailties; is that fair?

A That'’s fair.
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~Q  Mr Newell did say that Teddy had said, quote, some other threaténing

stuff; is that right?

A | believe so.

Q  Mr. Newell said he'd never had an experience like this?

A That's what he said, yes.

Q  And Mr. Newell also talked about after the fire trying to pat down Teddy
to put the fire out; do you remember that? |

A Mm-hmm. Yeah, that's what he said. |

Q  You looked at the video. He doésn’t actually touch Teddy, does he?

A No, not that | saw.

Q But that's what he said his intentions were. Him and another person
were frying to pat down Teddy afterWards’? |

A Yeah, | believe the security guard was the first one there from the South
Point.

Q  You-- he was asked how he was threatening -- how Teddy was
threatening -~ |

A Yeah, it was asked.

Q - do you remember that?

A Yes.

Q  And he said verbalization and attitude, meaning he'd said something

and | suppose the aggression that took piace during the excha.nges' that are the

videotape is what you take that to mean; right?
A We took it as a generality, yes.
Q Okay. Did you ask him to give any details about what he saw in

Teddy? Did he look at his face? Did Teddy look - | mean, do we go into those kind
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of minute details or that's just not there?

A No, we did not pull out those details. We asked him how was he
threatening you; the only thing we got back was that it was verbalization and his |
attitude.

Q Okay. |

A Mr. Newell didn't expound on it.

Q Okay. He had said beforé though I'm not that kind of person, but when
} think my vehicle or life is in jeopardy, this 60 year old is not going to sit there and
letit happen. He did say that?

A Yes.

| And you're familiar with Nevada's self-defense laws to some extent?

A | am.

Q  You realize that -- are you familiar with trespass also?
A The law of trespass?

Q  Yeah’

A Yeah.

Q Okay. Can | walk out of this courtroom and sit in the front seat ofa

| police cruiser if | wanted?

A Probably not.

Q Probably be illegal; right?
A Yeah.

Q Trespass?

A Yes.

THE COURT RECORDER: | can't hear your responses.
THE WITNESS: Yes. I'm sorry.
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BY MR. COFFEE:

Q And you'd have the right tell me not to do that?

A Yes.

Q  You would probably tell me ndt to do that?

A You'd probably be asked and then told; yes.

Q Yes. And you understand that people have the nght to protect their
property to the extent of -- if | refused to get out of the police cruiser you 'd probably
grab me by the ear and pull me out?

A Yes.

People have the right to protect property?
Yes.

That's a fair characterization?

> O »

That's a fair characterization.

Q  And people who don't mean to start a fight don't have a duty to refreat
in Nevada; right?

MS. WONG: Objection.

THE COURT: Rephfase the question.
BY MR. COFFEE:

- Q Is there any duty to retreat in Nevada? We've agreed on the -
MS. WONG: Objection. The jury’s going to get instructed on that.
BY MR. COFFEE: |
Q Do you know if there’s a duty to retreat in Nevada? You're a trained
officer.
THE COURT: All right. Hang on, hang on, hang on.

Well -- all right. He's a police detective. Here’s what I'm going to do. A
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police -- ladies and gentlemen, I'm going to mstruct you as follows. A pollce
detective obviously has some training and experience in the law; however -- and so
I'm going to allow the question for purposes of the detectlve explalnlng why he came
to the conclusions he did and why he arrested the Defendant. However, you should
know that his training and experience in the law is - he's not a lawyer; he didn't go
to law school. 1t may or may not refiect the law as it will be instructed to you and the
law that you are to apply to this case. Does everybody understand that? So with
that admonishment I'm going to aliow the question.

MR. COFFEE: Okay. |
BY MR. COFFEE:

Q  Does a person need to retreat in Nevada?

A Not that | know of.

Q Okay. You don't have to run away when somebody physically
confronts you; is that fair?

A No, that's fair.
Other states may do something different?
| don’t know about other states.

But you're Nevada trained?

B S B

Nevada.
Q Of course we have a little bit more than just standing ground. Mr.
Newell tried to get help at some point or he said he did; right?
A He said he did, yes.
Q And the video seemed to back that up that he went to the -

A The video backed up him going into the store. | couldn’t say, but the

witnesses said that he --
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Q  The witnesses said as much?

A Ibelieve the clerk said that he was asked to call 9-1-1.

Q And | don't want you to jump to an.y conclusions. Please don't. IfI'm
asking you to, please correct me. But common sense -- he has an interaction with
Teddy on the tape where Teddy’s standing at the back of his truck reaching in or
around the truck. Do you remember that when things started?

A Yes.

Q And he walks up fo Teddy and has a conversation with Teddy and it

appears that they are -- their body language says that something's escalating at

some point?
A | wouldn't go that far, but - | mean -
Q  Okay. |
A -- they were in some sort of conversation.

Q Some sort of conversation. Maybe verbal confrontation. We just don't
know because we don’'t have audio. |

A Exact -- yes.

Q But Mr. Newell approaches Teddy on the passenger side of his fruck?

A Correct.

Q Teddy backs away for a second. Mr. Newell walks away and Teddy
goes right back to where he was?

A Yés’.
That happened sevéral times?
Yes.

And then Mr. Newell walks to the sfore?

> O P O

Yes.
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-_ what was said in the statement?

Q  Pokeshisheadin?

A That's on the video that | saw. 1 didn't see anybody - | only have a
video of the incident at the purhps.

Q | was going to say, you may not have looked at every angle of the
video? |

A | didn't have every angle. Detective Johnson probably did.

Q Okay. The videos are multiple angles. If 1 tell you that there’s a v:deo
admitted ihto evidence where he pokes his head in you wouldn't have any reason fo
disagree?

A [ would not disagree with that.

Q And that certainty might be indicative of him poking his head in to say
call for help. It might corroborate what he said?

A it might, yes.

Q  And that's an important point, corroboratlon As a trained detective you
know what the term corroboration means?

A | do.

Q And corroboration means things that back up what he said. It's a legal
term, but it simply means something that backs up what he said?

A Yes.
Q For example, if Teddy was walking down the street and you just saw

Mr. Newell take a bucket of gasoline and light him on fire that wouldn’t corroborate

A That would be different than what he said in the statement.
Q But most of the things by and large that you could corroborate were

corroborated from the statement?
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A Yes.

Q  You were asked if there was anything glse that you would like to ask or
you would like to get out towards the end of the interview, is that right?

A Correct.

Q And you asked about phone calls to the police?

A Yes. |asked if Mr. Newell had a cell phone on him. If he could -- had
made an attempt to call 9-1-1.

Q Okay. And he said that he hadn’t had his cell phone?

A Correct.

MR. COFFEE: Thank you, Detective Kowalski,

THE COURT: Any redirect?

MS. WONG: Yes, Your Honor.

REDIRECT EXAMINATION

BY MS. WONG: |

Q Detective, Mr. Coffee asked you earlier if he went down and sat in your
patrol car you would have the authority to pull him out and use a littie bit of force and
get him out of your car; right? |

A i he refused to get out after | asked him to leave, yes.

Q Okay. Would you have the right to then set him on fire?

A No. |

Q Now earlier you said it was irrational for the victim to not leave after he
was sprayed with gas?

A Yes, I did

Q  Okay. Now, is that --is sornebody who's been sprayed with gas

required to leave a gas station?
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No.

But lighting somebody on fire can be unlawful?

r O

Yes.

Q Now earlier Mr. Coffee said the Defendant indicated he intended fo pat
down Teddy; right?

A He stated that he patted down Teddy, but the video did not show that
he patted down Teddy.

Q That's right. And then Mr. Coffee asked you, well, his intent was to pat
down Teddy? |

MR. COFFEE: Objection. That's not exactlyrwhat | said. | can repeat the
exact question if you'd like.

MS. WONG: Can you repeat exactly what you said?

MR. COFFEE: | said that Mr. Newell had said that he had patted down Teddy
and the video bear that out? '

THE WITNESS: Yes.
BY MS. WONG: |

MS. WONG: And then -- but then you added that he intended to pat down
Teddy; correct? That's what you said? Is that what you Said, Mr. Coffee?

MR. COFFEE: | don't believe s0.
BY MS. WONG:

Q Al right. So the Defendant never said he intended to pat down Teddy?

A No. He told us he did pat down him down and the video did not
corroborate that.

MR. COFFEE: Andcan| carrect -- because | think what | said he may have

intended, we just don't know. He wasn't asked about it. | think that's what | asked.
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MS. WONG: If that's what he asked then that's fine.
MR. COFFEE: Yeah, | think that's what | asked. |

MS. WONG: But ! didn't -- | heard that he intended to pat him down.

BY MS. WONG:

Q Now you didn't ask the Defendant about his medical conditions?

A No.

Q  He didn't volunteer that information either?

A No, he didn't.

'Q  Did you restrict what the Defendant could talk about during his
interview? o

A No. |

Q  Soif he wanted fo volunteer his medical issues with you he ¢

A He could have, yes.

Q He just chose not t0?

A Yes.

Q Now ! believe Mr. Coffee mentioned something where the Defendant

never indicated he had an intent to light the victim on fire; is that correct?

A

| don't - | don't if that's exactly what he said.

MR. COFFEE: |can repeat the question --
MS. WONG: Go ahead. |

' MR. COFFEE:; — if you'd like,
MS. WONG: Go ahead.

MR. COFFEE: | asked if you - | asked if the detective

intended to light him on fire? ¥ it was ever asked in the interview?

THE WITNESS: No, we did not ask him if he intended to light Teddy on fire.
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Q

BY MS. WONG:

after spraying Teddy he said, if you don't leave I'm gonna light you on fire. And then

when Teddy didn't leave he lit him on fire.

> 0 »r O 0o F

he makes that statement that maybe his vehicle or his life was in jeopardy, this 60

year old wasn't gonna sit there and take it?

|t appears to be ten pages long.

information that he feit either himself or his truck was in jeopardy?

Okay. Did the Defendant admlt to you that he did light Teddy on fi re?
He did make those statements in the interview.
Okay. And he never indicated that that was an accident?

No. He stated -- | believe - the one page of the interview he states,

Or in his words, he lit his ass on fire?

| believe that was a direct quote.

Did the Defendant ever say he was scared’?

| don't believe so specifically saying that he was afraid or scared.
| mean, he did say he wanted to scare the victim?

He did say he wanted to scare the victim.

But he never actually said he himself was scared?

No, he did not say he was in fear.

In fact, the first time he mentions anything being in jeopardy was when

Yes.
And that appears on page 7 of the voluntary statement; correct?
Correct.

And how long is this entire voluntary statement?

Okay. So 70 percent into this interview is when he volunteers the
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A Yes

Q  And then when you asked -- or when Detective Kevin Johnson asked
him how -- What was it the victim was doing that was threatening or saying that was
threatening?

A Yes.

Q  Was the Defendant ever able to articulate what threats the victim
made?

A The only thing he said was in his verbalization and his attitude.

MS. WONG: I'll pass the witness. |

THE COURT: Any recross.?

| RECROSS EXAMINATION

BY MR. COFFEE:

Q  Bottomof page 7.
Um --
Voluntary statement.

Yes.

o > O F

That's the only thing he said? Did you maybe miss something? Let's
look at the last words on the bottom of page 7. What's the last answer?

A When he said, I'll cut you - I'll cut youup. And then Kevin followed up
with, was it after you told him you cut him, and he said he couldn’t remember when
that was said.

Q  Okay. So-

A 5o we don’t know if he was being threatened after he was threatened or
if he was the instigator in the threaténing.

Q | understand, but the point being, he did say that it was more than'just
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words and gestures. He said at some point he said ' cut you -- Teddy had said I‘H
cut you up? |

A Yes.

Q Right? And you were asked questions on the initial cross whether or
not you asked him specifically whether or not he intended to kill Teddy, and you said

that you hadn’t asked him?

A Wehadn't.

Q Did you ask him specifically if he was frightened?

A Did | ask that specific question? No, I_ did not ask, are you frightened?
Q Did Detective Johnson ask specifically if he was frightened?

A No. |

Q It was clear from the c'ontext'that he thought the man had appfoached
his vehicle? This man isn't going to place his life or vehicle in jeopardy, something
along those lines; right? |

A That's what he said later in the interview, yes.

Q  Allright. Anditis clear from the context he talks about threats at some
point; correct?

A  Correct.

Q You were talked about intentionally -- whether he intentionally lit the
pérson on fire and | asked whether you cleared them -- cleared that up or not; night?

A Yes. | |

Q | want you to look at the top of page 6 and let's talk about the whole
quote; okay?

A Okay.

Q What he said -- and 'm going to start with, | said; okay. | said, ! éwear |
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to God, okay, you come further I'm gonna light you. And he did, okay, and [ lit his
ass on fire, but it was not the kind of thing that | -- | mean, by God, we had another
guy there. We patted him down, we made it out. You know, it was something just to
scare him to get him the hell out of there. That's what he says; right?

A Yes.

Q Okay. Was there follow-up after that quote? This is page 6, the
interview continues for some time. Was there follow-up as to whether or not he was
just trying to scare him or whether he was trying to intentionally light him on fire?

A Well, he told us he ihte_ntionally lit him -~ | mean, he said, 1 will light you
up, and then he lit him up. | mean, that's intentional in my opinion and --

Q Understood. He says he’s trying to scare him also --

A Yes.

Q  -- you'd agree with that? If | say I'm going to light you up, that might be
a threat, would you agree with that?

A If 'm covered in gasoline, yes, I'm going to think that's a threat.

Okay. Might be a viable threat; might not be a viable threat?
Yes. '

Okay. And lighting somebody up is a physical action --

Yes. |

-- we could agree with that?

Yes. |

Okay. Did he also tell you nobody tries to injure somebody like that?

> 0 r o Fr o P

He'did say that.

Q Didn't that give pause as to whether or not he was trying to intentionally

lightty him on fire?
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A Well, itkind of - it gave me pause bacause after you light someone on
fire and then say no one does things to that - to other people; well, you just did that
to sorﬁeone alse, so that's kind of why would you do it then if you think that's a bad
thing. | |

Q  You think it's a bad thing?

A Yeah. f you're saying people don't do that and then -- but you had just
done it, to me that's almost trivializing what you did that -- normal people wouldn't do
that. | |

Q  Did you ask him if you thought it was necessary?

A No, we didn’t ask that specific question.

Q  Didyou ask himifthe thought - 1 know you thought he had other ways
out of the situation. Did you ask him if he thought he had other ways out of the
situation - other options?

A Idid notask him that

Q  Did Detective Johnson ask him that?

A No.

Q Lighting somebody on fire is a desperate act, isn't it?

A | woutdn't do it.

Q But, again - |

A l wasr_\‘t in that situation, but that would not be the first thing or the last
recourse | would take. Iflwas worried or in fear of anything | would’ve never left the |
store after | had someone call the police. |

Q  Youwould have retreated and that might --

A | would have waited.

Q -- and that might have been a smarter thing to do. It's not
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[indiscernible] required under Ne_vada law; we talked about that right?
A No.
Q  You don't have to retreat?
A Correct.
Q Don't have to leave your property out there to get keyed or whatever it

might be; right?

A Correct.

Q You have a right to tel! somebody to leave your property alone; right?
A Yes.

Q  Hindsight's 20/20 | suppose?

A That's what | hear. Yes.

MR. COFEEE: Thank you, detective.
THE COURT: Anything further, State?
MS. WONG: Yes, Your Honor, just a few questions.
EFURTHER REDIRECT EXAMINATION
BY MS. WONG:
Q Detective, have- you ever dealt with other cases where the suspects are
claiming self-defense?

A Yes.

Q - Soin this particular case the Defendant didn't talk about his fear, or
how scared he was, Or how threatened he felt?

A He made mention, but nothing -- yes -

Q Okay.
A -1 mean, it was mentioned. |
Q Normally in cases where the suspects are claiming self-defense -~
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MR. COFFEE: Objection; comparing this to other cases. This isn’t another
case. o
| MS. WONG: It's reasonableness.

THE COURT: All right. I'm going to make - I'm going to allow for the same
reasons that | allowed the question by Mr. Coffee, which is, ifit's part of the
detective’s training experience, and if it was one of the reasons why he concluded
that Mr. Newell was - that probable cause existed against Mr. Newell, I'll allow for
that reason, but as to whether or not legally speaking --

MS. WONG: Right. No. Absolutely.
THE COURT: -- those other cases were, you know, valid or not or whether
they should've led to convictions or not is beyond the scope of the detective’s -

MS. WONG: Absolutely.

THE COURT: - knowledge and expertise. But with those -- s0 with those
limitations I'll allow the question.

MS. WONG Thank you, Your Honor.

BY MS. WONG:

Q So in those other self-defense cases that you've been - investigated,
do the suspects volunteer information regarding how fearful they were?

A Yes.

MR. COFFEE: Objection; irrelevance.

MS. WONG: Your Honor just overruled that objection.

MR. COFFEE: No, that was a different objection.

THE COURT: Well, technically it's a different question. So - all right, | think
there’s a way you can rephrase the question. Here's - let's do this. Ms. Wong,

maybe lay a little bit more foundation. | know where you're going, but ! think you
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need to lay a little bit more foundation on his experience with those other cases and
behavior and that kind of thing; all right. | |

MS. WONG: Okay.

BY MS. WONG:

Q Detective, when somebody claims self-defense and you're doing an
investigation to see whether it's a valid seif-defense claim or not, what is one of the
factors that you have to determine to decide whether or not the self-defense claim’s
legitimate?

MR. COFFEE: Objection --

MS. WONG: I'm laying a foundation.

MR. COFFEE: Well, but again - valid has a very interesting connotation
because it's for these people to decide whether or not his self-defense claim is valid,
not for this officer. That's my objection. If you wanted to put it in terms of PC for the
arrest that's fine, but you need to preface it with that because you're asking for his
opinion as to whether or not the charges are valid and that's inappropriate.

MS. WONG: | said for his investigation purposes. To lead you to a probable
cause determination. |

MR. COFFEE: There we go.

THE WITNESS: Yes.

BY MS. WONG:

Q What is something that you look at?

A we usually lock at the imminent threats and if there’s a -- what the fear |
is: if there's a fear for life, property, someone else, that kind of thing.

Q  Allright. Andin this case fear was articulated to you?

A No, fear was not.
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And imminent threat was not articulated to you?
No.

Whereas in other cases they may have?

> 0 r P

Yes. _

Q Now Mr. Coffee directed you to page 6 of the voluntary statement
where the Defendant says - five lines from the bottom where it says nobody tries to
injures somebody like that and disﬁg.ure them for the rest of their life. You don't do
that to a human being. Can you finish the rest of that statement?

A You know, unless you're in War, unless you're combat it's a different
story, th -- but, you know, you treat -- you teach someone a lesson they're not
going to do it again and maybe they'll tell their friends and their friends won't do it
again.

Q So on the one hand the Defendant says he wouldn't do that to a
| person, but on the other hand says he’s going to teach somebody a lesson?

A Yes. |

Q  That's what he says in his statement?

A Yes.

MS. WONG: No further questions.

THE COURT: Any recross?

FURTHER RECROSS EXAMINATION
BY MR. COFFEE: |

Q We talked about the purpose of interviews. Remember when we
started and we talked about voluntary statements, the purpose of interviews and
whether or not Mr. Newell was aware of the purpose?

A Yes.
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Q
evidence?

A

Q

A

Q

A

And we said from the police perspective the purpose may be to gain

Yes.

You agree with that?

| do. ‘ .
Why not ask him if he was afraid?

He -- there are many questions we could and couldn't ask. We don't

ask every single question. If Mr. Newell was afraid he could have volunteered it.

Q

A
Q
A
Q
A
Q
A
Q
A
Q
A

Okay, but hold on. Mr. Newell’s not trained in the law?
Yes.

Mr. Newell doesn't know the -ins and outs of self-defense?
Yes.

You do?

Yes. 7

You know what's pertinent and what's not?

Yes. |

You were gaining information, you were gaining evidence, yes?
Yes.

Why not ask if Mr. Newell was afraid?

Because we didn’t ask that specific question.

MR. COFFEE: No, you didn’t_. Thank you.
THE COURT: State, anything further?

MS. WONG: No further questions.

THE COURT: Thank you, detective, for your testimony. You're free to go.

THE WITNESS: Thank you, sir.
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THE COURT: State, do you have any additional witnesses or evidence to
introduce? |

MS. WONG: Your Honor, at this point the State will rest.

THE COURT: All ight. Mr. Coffee, do you have any evidence that you wish
to introduce at this stage? Do you want a quick break to organize?

MR. COFFEE: | do, Judge. There is the 9-1-1 call. Can 1 have the Court's
indulgence?

THE COURT: Sure.

MR. COFFEE: Permission to approach, Judge?

THE COURT: Sure. |

MR. COFFEE: I'll get it admitted before we play it.

Judge, | have a 9-1-1 call that was made the evening of the event. Itis
made by the clerk at the Circle K. He's unavanable for medlcal reasons as the Court
was aware beforehand, and | think there’s been a pretrial ruling that this was going
to be admissible. I'd ask that it be admitted at this point. I'd ask that it be played
into evidence.

THE COURT: What's the number that was just assigned to it?
MR. COFFEE: It's Defendant’s E.
THE COURT: Defendant's E.

State, any objection?
MS. WONG: No objections.
THE COURT: Aliright. Eis admitted and you may play it for the jury.

[DEFENSE EXHIBIT E ADMITTED]
MR. COFFEE: Very good.
[Defense Exhibit E played -- not transcribed]
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|about this case as you've not heard all the evidence. Do not talk to anyohe about

THE COURT: Mr. Coffee, your next witness of do you want a short break
right now? |

MR. COFFEE: if we could have just a short break, Judge.

THE COURT: All right. Ladies and gentlemen, we're going to take a short
break. During this break you are admonished that until you begin deliberations

you're under oath and have not been discharged. Do not reach any conclusions

this case. Do not investigate any facts of this case. Do not view any media, press
or internet reports about this case. Do not talk to anyone who may be involved in
any way with this case. Do not discuss the facts of this case with each other.
Remember to wear your badge at all times around the courthouse. Please leave
your notebooks on your chairs and let Randy know when you're ready.
[Outside the presence of the jury]

THE COURT: Ali right. We're sfill on the record outside the presence of the
jury. Anything that you guys want to address or memorialize?

MS. WONG: No, Your Honor.

THE COURT: Ali right. Mr. Coffee, let me. jUSt say one quick little thing here.
It;s been a pretty well litigated trial. There haven't been a lot of really, you know, just
sort of shenanigans going on here, but | will say this. | didn't say anything in front of
the jury. | didn'tjump in because it's been really under the case. And as | said, it's
been a pretty well litigated case. When Ms. Wong asks a question, you don't get to
just make a speaking objection and then tell her how to reask the question; okay.
You make an objection; you let me rule on it. Ifit's going to be complex you ask for
a sidebar. | Know you know how to do that becéuse we've had a few sidebars; right.

1 didn't jump in there because it's not my goal to embarrass you in front of the jury,
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but you don’t get to sit there and sort of lecture and play this role of you know more
than she does; all right. |

MR. COFFEE: Understood.

THE COURT: If you have an objection you make the objection. Ifit's going to
be more than one sentence then you‘ ask to approach; all right. Is that clear?

MR. COFFEE: Understood, Judge. Also understand that when we get to
closing arguments and somebody misstates something | will object loud and will
object continuously if | think something's misstated.

THE COURT: Well, you can certainly raise any objections that you think are
proper that you need to raise on behalf of your client, but I'm talking about how you
doit. You make your objection. Ifit's going to be more than just an objection --
hearsay objection, whatever it is, then you ask to appropriate and you can state your
objection to me in a sidebar, but you don't get to sit there and have this
communication with Ms. Wong about hey, here’s how you need to ask that question,
counsel: here's how you need to do, that kind of thing. |

MR. COFFEE: And | wasn't aitempting to do that, Judge. You can fee! free
to look at what we got on the record there. She said I'd asked a question a certain -
way and | said actually it was this.

THE COURT: No, no, no. I'm not talking about that exchange. I'm talking
about --

MR. COFFEE: Okay, because --

THE COURT: --the last one. I'm talking about the --

MR, COFFEE: -- | thought we were talking about that exchange.

THE GOURT: No. I'm talking about that last one where -- unfortunately, |

| didn’t write down the specific question, but you basically got into this argument with
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her. The earlier ones | let go because they were fine. Ms. Wong frankly didn't even |
seem to mind, and frankly it sped things up -

MR. COFFEE: Correct.

THE COURT: -- where you said, okay, no, that's what | -- that's not what |
asked: here's what | asked, it sort of clarified things.

MR. COFFEE: Understood.

THE COURT: I'm talking about that very last one where basicaﬂy you guys
got into this back and forth. You knbw, | probably should've jumped in. | didn’t just
because we're this close to the end of the case, and as | said it hasn't been a
problem yet, but you don't get to do that. You make your objection. Youwaitfora -
ruling from me. If | want you to approach, | ask youto approach, but you don't get to
have this conversation with Ms. Wong in front of the jury; all right.

MR. COFFEE: | apologize to fhe Court then.

THE COURT: Ali right. Thenlet's go ahead and take a short break. And,
you know what, did you want a minute fo talk fo your client by the way?

MR. COFFEE: | did. |

THEA GOURT: Do you want to move him into the back room for second?

MR. COFFEE: If we could. -

THE COURT: Let's go ahead and do that.

[Recess taken at 3:31 p.m.]
[Proceedings resumed at 3:39 p.m.}
[Outside the presence of the jury]

.THE COURT: This is - back on the record State versus Patrick Newell,

C285825. Mr. Newell’s present in custody. We are outside the presence of the jury.

Me. Coffee, have you had an opportunity to discuss with your client
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whether he’s going to testify or not?

MR. COFFEE: 1 have.

THE COURT: All right. And have you reached a decision?

MR. COFFEE: We have.

THE COURT: And what do you intend to do?

MR. COFFEE: Mr. Newell wants to testify.

THE COURT: All right. Mr. Newell, just for the récord, couple things. You
remember a couple days ago | went through a list of questions with you. Do you
remember those questions?

THE DEFENDANT: Yes.

THE COURT: All right. Do you need of them repeated?

THE DEFENDANT: No, Your Honor.

THE COURT: Okay. So have you had a discussion about the possible risks
of you testifying versus not testifying?

THE DEFENDANT: Yes.

THE COURT: Okay. It's my understanding that you do wish to testify; is that
correct?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Now without getting info detail about your -- | want fo make
sure this -- of this. The decision to testify is yours. You are making that decision
freely of your own - voluntarily of your own free will. Is that correct?

THE DEFENDANT: Yes, Your Honor.

THE GOURT: All right. No one, including your attorney's forcing you to
testify; right? |

THE DEFENDANT: That's correct, Your Honor.
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the last witness that you're going to call?

THE COURT: Okay. This is always a tough quéstion to ask. | think it helps
the record, but 1 just want to make sure -- Without getting into the s.ubstan_ce of any
privileged conversations that you and your attorney had. With_out getting into the
specifics, any advice, are you and your attorney in agreement as to your decision to
testify?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Okay. So in other words you're not doing this over Mr.
Coffee’s vociferous objection; is that correct?

THE DEFENDANT: That's correct.

THE COURT: Okay. All right. Let's go ahead and for -- just so | know, is he

MR. COFFEE: Hels.

THE COURT: All right. State, do you intend to call any rebuttal witnesses?

MS. WONG: Probably not.

THE COURT: Okay. Let's go ahead and bring the jury in then.

[In the presence of the jury] |

THE COURT: All right. Before we begin, one of the jurors, | believe Juror
Number 12, during the break asked my marshal what is the process for asking
questions of any witnesses. Who's Juror Number 12?7 That would be -- is that the
question that you asked my marshal? |

JUROR NUMBER 12: Yeah. |just wanted to know if we just have a
particular question that hadn’t been answered. |

THE COURT: Okay. Well, here's the process | know that they were -- it was
one of the instructions given to you the first day, but that was, you know, three days

ago and all that. Here’s the process. If there's a question that you want asked that
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Wasn't asked, or if you want-clariﬁcatidn of any answer given by any witness, what
you need to do is write down the quéestion on a clean sheet of paper in your
notebook, put your juror number on the top of that sheet of paper and then raise
your hand real high so that Randy knows that there are question -- there's a
questions so he can come and get it to you, and then he’ll bring your question to me
and I'lt look at It and make sure that |t’s a question that is actually a proper question
that méets the rule of evidence.

The problem is | don't which witness you had in mind, and | don’t want
you to tell me. That obviously needs to be done before the witness leaves the
courtroom because once they leave the courtroom they’re getting in a car and
drwmg home and getting them back here is a whole thing. But if there’s a question
that you want asked of a witness who is in the courtroom you can do that, but just

make sure you raise your hand real high. And the thing you can dois if the -- for

example at the end of questioning the witness is on his way out of the courtroom,
raise your hand real high so that Randy sees it and !'ll ask the witness to stay for a
second, but once they're gone the problem is they're gone; okay. Any other
questions about the proced_ure?

J.UROR NUMBER 12: [indiscernible ]

THE COURT: Ali right. Mr. Coffee, any other witnesses or evidence that you
wish to introduce?

MR. COFFEE: Defense calls Patrick Newell.

THE COURT: All right. Mr. Newell, let's have you come up and stand and
raise your right hand.

THE MARSHAL: Please step here on the witness stand. Remain standing

and raise your right hand and face the clerk.
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PATRICK NEWELL
[having been called as a witness and being first duly sworn, testified as follows:]
THE COURT CLERK: Please be seated. Please state your name and spell
your first and last name for the record.
THE DEFENDANT: Patrick NeWelI, P-A-T-R-I-C-K, N-E-W-E-L-L.
THE COURT: All right. You may proceed, counsel.
MR. COFFEE: Thank you. |
DIRECT EXAMINATION

|BY MR. COFFEE:

Q  Howoldare you, Patrick?

A Il be 83 in August. |

Q  And before this event - and you know the event that I'm referring to?
A | do.

Q What did you do for a living?

A For 28 years | was in real estate, new home construction. Specifically
new homes sales, sales management. | was disabled in an accident in 2006 and
couldn’t confinue in my career, 0 my wife and | started our own business, which
was a reproduction antique furniture business. We did some work for Paramount
Studios and Disney and a few others.

Q And were you in that self-employed business at the time of the event?

A Yes, | was.

Q | want to ask you about your past and I- want to specifically focus on
violent -- have you ever béen convicted of anything violent?
| A No, sir.

Q Have you ever been arrested for anything violent before this?
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MS. WONG: Judge, 'm going to object to this.

A No, sir.

THE COURT: Hang on for a second. I’nﬁ SOITY.

MS. WONG: I'm going to object to this. This is really irrelevant.
THE COURT: All right. Can ! get counsel to approach.

MR. COFFEE: Sure. | /

[Bench conference - not transcribed]

BY MR. COFFEE:

Q Okay. And just so the last question was clear. Before this have you
ever been arrested for anything violent?

A No, | have not.

Q  Youwentto--

MR. COFEEE: And, counsel, is it akay if | - | don’t mean to lead, but 'm
going to include [indiscernible] when and that kind of things to -

MS. WONG: That's fine.

MR. COFFEE: -- move things alon.g,
BY MR. COFFEE:

Q  You went to a Circle K on October the 10", | believe it was?

A That's correct. |

Q  Or maybe -- was it the evening of the gt

A It was actually the morning the 10"™. | got there about 12:30 in the
morning. | |

Q Okay. Why did you go to Circle K?

A | ran out to get some candy for my wife and some candy for myself and

| wanted to get back as quickly as possible because it was the first time -- excuse
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me. The first time we had a chance to spend with each other -

Q It's okay, Mr. Newell.

A -~ in a long time. We were gonna watch a movie --
Q  Allright. "
A -- which was starting in 15 minutes, so | was anxious o ‘get back.

Q Okay. And what happened when you went to the Circle K? Was there
anything unusual, out of the ordihary when you got to the Circie K, for example?
A Nothing, nothing. I've been there many times before and there was

nothing unusual.

Q Okay. Did you purchase the items you spoke about?

A Yes, | did.

Q  Did you go back in the store after that?
A Yes, | did.

Q Why?

A Because | wanted to get some gasoline because the truck was almost
on empty and | figured I'm gonna need it the following morning anyways, so | figured
I'd put some it the gas tank and avoid having to stop in the morning.

Q Okay. Did you notice anything when you were in the Circle K or
anyone, let me _put it that way?

A The only one | really' noticed was a gentleman who was in front of mein

line.
Q  Okay. Describe him for me.
A He was about 5'8”, probably about 240 pounds, male, Hispanic.
Q  Older than you or younger? '
A Younger than me.
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Q  Heavier?

A Oh quite a bit. |

Q What did you notice about_'him?

A | noticed he smelled of alcohol and he was trying to purchase
something from the -- from the cashier and | — | didn't see what it was, but | know
that he was short money or the clerk said he wasn't gonna sell it to him, and | was
about ready to dig inmy pocket. 1think he was 13 cents short and | was about
ready to dig in my pocket and give him the 13 cents but he was out the door.

Q Okay. Do you remember what it was exactly or the exact amount?

A | don't remember. | remember he was counting out 87 cents and | think
whatever it was was a dollar.

Q Okay. Did he leave the store before or after you?

A  Before | did.

Q When you walked outside where were you going?

A | was going back to my truck to pump the gas that | purchased.

Q Okay. Hold on for me. | want to show you State’s‘6. Is that a picture of]
the back of your truck?

A Yes, itis.

Q And | want to show you Defendant's B. Is that a picture of the front of
your truck? |

A Yes, itis.

Q s that the location it was in that evening?

A Yes,itis.

Q | noticed there are some grab bars on the bed of the truck; is that right?

A That's correct.
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And there's a placard han.g.ing from the rearview mir.ror?
Yes. |

What sort of placard is that? -

It's a permanent disability placard.

Whose is that? Is that yours or your wife’s or someone else?
It's mine. |

Why do you have that?

Because | was disabled in an automobile accident in 2006.

O P Q0 r O r o P o

How were you disabled?

A I've got two herniated discs between L3 and L4, and L4 and L5 in my
lower back. There’s a 11 millimeter herniation in one and 9 millimeter in the other.
The 9 millimeter’s a real bad one. ‘cause you can only go 11 énd you don't have a
disc anymore.

Q Okay. Was that accident your fault when it happened?

A | was -- my son had just gotten a new car and he came over to our
house and said, hey, dad, mom, let’s go up to LA. And we drove up there and went
to a restaurant, went to a park, came back and we were about five minutes from the
house. | was driving because he insisted | drive his new car, against my wishes.
Anyways, | pulled off the freeway ramp and | was at a stoplight and this was a major
thoroughfare. It was Highway 76 in North San Diego County. And as | was stopped
at the light | was rear ended from behind by someone who was -- the police said
was doing about 60 or 65 miles an hour.

Q And we don't want to get into the details other than someone rear
ended you and you were injured?

A That's correct.
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Q  Takentothe hospitai at that poi n.t?.

A Yes. |

Q  And as a result you had a permanent disability -~ you have that
permanent disability piacard?

A That.is correct.

Q Do you have any other medical issues?

A I'ma diabetic. |

Q Diabetic. There was some discussion of gummy bears earlier in the
trial. Sounded like you were nonchalantly eating gummy bears or gummy worms.
Can you tell us why you might've had gummy bear or gummy worms”?

- A | purchased gummy bears and gummy worms because they have a
glucose content. It's not high like a typical candy bar. But my blood sugar gets low.
And when my blood sugar gets low | can pass out and | always try to keep some
with me so if | fee! like 'm getting faint or something's going on | can start eating
some.

Q Now the officers at some point put you in cuffs after the incident?

A Correct.

Q  And they - | think we've had testimony that they took what you had in
your pockets and that kind of thing? ‘

A  That's correct.

Q Did they allow you to keep the gummy bears or the gummy worms?
A Yes.
Q

Did you tell someone that you werée diabetic or why you needed to do

A No.
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Q Okay. They just allowed you to do it?

A There was no reason to bring it up.

said was inebriat -- | mean, he was drunk. That's easier for me. Did he appear
drunk?

A Yes. He smelled drunk.

where was he at?
A He was looking through the side -- the passenger door of my truck,
looking at it like this. |
any conversation in the store?
A No, there was no conversation, no.
Q  What did that make you think when he was looking in your truck?
A Well the first thing | thought was why is he looking in my truck?

Q Okay. Did you see him reaching any place?

my keys in the ignition, so ! kind of got worried that, you know, maybe he was
looking in there at the keys. |

Q Okay. What did you do?
| approached the rear of my truck and | asked him can | help you.
What was his response?
He said homie, | need a ride.

All right. What did you teli him?

> 0 P P P

| said I'm sorry | can’t give you a ride.
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Q

Q
A

And thenas h

a half a mile away.

A

Did you make an excuse?

Well, after about the third or fourth time he asked me | said it was a
company truck, which wasn't entirely the truth. It was actually my personal truck,
but | did use it for business, so it was a company truck in a way. |

And was there a comment | can’t use a company truck because of --
| can't take anybody in rhy truck.

Okay. There's an insurance issue or something -

Correct.

- is that right? Okay. But that's what you told him anyway?

Correct.

How did he take that?

He didn't. He just kept pestering me,

How long did this go on?

| Quite some time.
Did you feel like you were being pressured?
Yeah, | was being coerced by him to give him a ride. But what really --

what | - the part | didn't understand was when he told me he lived two blocks away.

Did those different descriptions cause you some concern?

Yeah. Yes.
What happens next?

well, he offered me 75 cents to give him a ride and | told him -- | said

look, | don't want your money. | just can't

just move away from my vehicle and just move away.
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Q  Now, is there a time you walk frorﬁ -- énd | think we've seen it on the
video, walked from the driver's side of the vehicle to the passenger’s side?

A Yes.

Q  What does he do?

A Well. he was hanging on the sidebar ofthe truck. And | had noticed
that he had a -- it looked like some kind of a belt or metal something object. And the
way he was hanging on the truck | was concerned that maybe he was scratching it.
In all honestly, it's kind of my wife’s baby and | didn't wanna - | didn't want anything
to happen to it.

Q Okay. Did you ask him to get away from the truck?

A Oh, yeah.

Q Did he listen?

A No, he did not.

Q Now looking at the tape it appears there's a point that you're on the
same side and he will back away from the truck and then you go to the other side
and he goes back to the truck?

Yes.
Does a back and forth like that take place?
Yes.

Several times?

> O r O F

Yes.

Okay. At this point are you angry at him?
A Not angry, I'm confused; I'm concernéd. There’s a lot of feelings going |

through my head. I'm wondering if he's -- if he's gonna take the fruck, if he’s gonna

rob me, if he's - you know, everything's going through my mind.
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Q  Okay. This back and forth conﬁnués for a time; yeah?

A Yes, | |

Q Does there come a time that he circles from the passenger side of the
truck to the driver’s side of the truck? | |

A Yes.

Q  What goes. through your head then?

A | couldn't understand why he kept coming up on me when all | asked
him to do was leave, but he wouldn’t leave.

Q Okay. |

A And I've been in this situation probably a couple hundred times in my
life somebody’s come up to me at a convenience store asked me for money, asked
for a ride, asked me for this, asked for that. If | could help ‘em; I'd help 'em. If|
couldn’t help ‘em they woulid just say, hey, thanks a lot and walk away. This guy
wasn't gonna leave.

Q  Okay. Did you think you had the rightto hurt him to make him leave?

A | wasn't thinking in those terms, no.
Q . Okay. Were you afraid?
A Yes.
Q Why?
A Because | was afraid that | couldn’t fight back because of my injury.
Q  You're older than the man?
A Yeah
Q  Smaller?
A I'm sorry?
Q Smaller?
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A Yeah.

Q  Did - | don't want to put words in your mouth. We've heard various
terms around the courtroom, erratic, unfocused, unusual. Gan you describe how the
man was -~ how the man was acting?

A He wasn't acting normally like a human belng would act. |f you asked
them to leave they typically -- | know if somebody asked me to leave | would leave.
| just couldn’t understand why he kept persisting.

Q  Did he become belligerent at any point? |

A Yes. |

Q  Tellme about that?

A He said, homie, you're gonna give me a nde I know you're gonna give
me a ride home, homie. You're gonna give me a ride: right, homie? And he just kept
this up over and over and over again.

Okay. Did you feel like it was a demand?

Because it was escalating.

A Yes.

Q Did you ever say yes?

A No.

Q Did there come a point where you leave the scene of your vehicle?
A Yes.

Q Why?

A

Q

Okay. What did you do?
A | went inside the Circle Kand told the clerk to call the police. That this
guy was out there, it was escalating and he needed to call the police as soon as .

possible. And | made it very clear that he needed to call the police right then.
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Q  Why not just stay at the Gircle K?

A In hindsight, that would've been a great idea. At the time | wasn't
thinking. _ |

Okay. Did you go back intending to engage in a fight?

A Absolutely not. | don't do that.

Q Did you go back intending to light the man oh fire?

A No, absolutely not. |

Q  What happened when you went back?

A He was still there. He was still peréistent. | went around the side of the
truck to finish pumping my gasoline and the door of the truck Was open. |was

standing next to the gas tank pumping my gas and he kept cdming around the side.
He came around the side of the truck while | was pumping the gas. | asked him to
leave.

Q Did you say anything about the conversation that you had with the
clerk?

A Yes. When | -- actually, when | came out of the Circle K | said to him,
look, 1 just went inside and asked the clerk to call the police. Ifyou Ieavé right now
I'm not even gonna tell ‘em which way you went, which was the truth because |
didn’t want to get anybody in trouble and | didn't want to get invoived.

Q Did he.leave?-

A No, he did not.

Q You said you walked to the side of your truck, the door was door.
A [Nodding head in the affirmative ]

Q  Yes?

A Yes.
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Q  And | am facing -- $0 we can put this in perspective. If | am facing the

front of your truck,'the gas pump would be on the left, the truck be on the right?

A Yes.

Q Did you have a easy means of exit going out around the front of the
truck. Do you understand what | mean?

A No. No, | did not.

Did the man approach around the back of the truck?

A Yes.

Q  What did that make you feel?

A | made me feel like | was trapped.

Q  What did you do?

A | asked him to leave again and he wouldn't leave, 50 | pulled the nozzle

out of my truck and | was gonna hit him with it, but | didn’t and sprayed him with
gasoline.

‘Q  How did he react?

A He backed off and went over to the next island over and started
screaming at me that | ruined his shirt he had gotten, | guess as a gift. My wife gave
me this shirt. You ruined my clothes. You ruined my shirt. He was angry.

Q Did it seem that things were spinning out of control at that point?

A  Yeah. |

Q  The man has movedaway though from the pump that you were at to
the second pump. You sprayed him with gas, what are you hoping happens?

A  just hope he leaves. -

Q Did you hear security -- we've heard testimony from a security guard. |

Did you hear security guard telling him to leave also?
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|l and staying at the store. Spraying him with gasoline did that make the situation

Yes.

Did the man Ieéve?

No, he did not.

What did he do?

He came back to me again.

And you're still in that tight space that we talked about? |
That’s correct.

What did you do?

| sprayed him a second time with gasoline.
Why?

Because the first time got him to back off.
Did he back away as far the second time?

I | recall correctly | think | pushed him awéy?

Describe his demeanor at this point?

>o>_o>o>o>o>o>o>'

He was angry. He didn’t seem to have a pleasant look on his face. He

was threatening.

Q Did you think -- you said -- you mentioned something about hindsight

worse?
A Yes.
Q Were you trying to make it worse when you did that?
A Absolutely not.
Q What happened?
A He came at me againand | remembered that | had a lighter in my

pocket. | light'my wife's cigarettes all the time just to be polite. | remember it was in
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there and | pulled it out and | flicked it and said, |iéten, back off man. Just please
back off. And he wouldn't do and | flicked it again and | said, come on, come on,
back off. |

Q Did you threaten to light him on fire?

A No, | did not.

Q Are you sure about that?

A | may have said, hey, I'm gonna hght you up. Yes, yes. When | flicked |-
the lighter | said, come on, man, back off, back off.

Q Were you trying to threaten him to get him to back off?
A Yes.

Q Did you fee! you had any other choices at that point?
A No. |
Q What happens néxt’?

A He came up about three feet from me. At this point | was frantic; okay.
| couldn’t understand why the security guard, which | thought initiaily was the police,
because | thought the clerk had called the police and I'm not familiar with the
uniforms the police wear here. | thought he might've been an offi cer | couldn’t
understand why he wasn't intervening. And | flicked the lighter and | it him up.

Q Did you mean to light him on fire?

A Absolutely not.

Q Pretty dangerous, pretty reckless, pretty -- you have to understand with
fire that there was a possibility that he could — he could go up?

A Absolutely. |wasn't thinking in those terms. | wasn't thinking about
anything. | could've blown myself and everybody eise. |

Q Did you think you had a choice?
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No.

Were you afraid you were going to be injured?
Yes.

What did you think he might do?

| thought he might start beating on me.

Why not engage him fist to cuffs?

I'm not in the physical condifion to do that. A few years ago | might've

been able to, but not -- not then.

There is a large flame that happens immediately after the man’s ignited.

Do you remember that?

Yes.

Do you charge the man after that?
No.

Do you attack the man after that?

No.

Do you throw punches at the man after that?
No.

Do you kick him?

No.

Try to run over him with your truck?
No.

Any of those sorts of things?

No. |

What happens after the fire?

After the fire?
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After the fire.
He -- the security guard took his clothes off. And | tried to help the

security guard; the security guard told me to back away. And then | remember him
sitting on the center island.

- Do you remember saying anything to him afterwards?

Yes.
What did you say?

| was very angry because of what | had been forced to do. And | told

| him not to go anywhere and 'd cut his dick off if he got up.

Okay. You told him not to go anywhere; you'd cut his dick off -
Yes. -

-- if he got up?

That's correct.
Why?

Because | knew the police would be there and | didn’t -- | wanted to

make sure that they knew what happened.

Did you try to run?

No, absolutely not.

Did you try to hide?

No.

Did you refuse to speak with the police?
No. |

You have a college education; right?
Yes, post-graduate work.

You understood the Miranda rights when they were read to you?
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A Yes.
Q  You understood you could have somebody like me present if you

wanted somebody like me present?

A Yes.
Did you ask for that?
A No.
Q How do you feel about having lit this man on fire?
A | feel terrible about it. Words can't even describe how | feel. |

Q  You've listened to the tape. In the tape you say something like it
doesn't look like he was burned that bad or | didi’t think he was burnt. Did you hear
that?

A Yes.

Q What did you think at the time?

A Af the time | didn't see that he had any apparent injuries. He was
getting up and walking around and ! thought he was fine. ,

Q When you learned that he'd been placed in the hospital in a medical
coma how did you feel? |

A | just kept beating myself up day after day.

Q At the time and at the place -- [indiscernible] hindsight, did you feel you
had any choice? ’

A No, I did not.

Were you protecting yourself?
Yes.

~ Were you doing what you thought was necessary to protect yourself?

> 0 F O

Yes.
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When it started were you looking for a fight?
Absolutety not. |

Where you trying to keep the man away from your vehicle?

r D r O

| was trying to keep the man away from my vehicle and then trying to
keep him away from me. | |

Q Did it seem that everything you did turned wrong one way of another?
Sure did.
Were you ever asked by the police whether you were afraid?

No.

o r o P

Were you ever asked by the police how you -- let’s leave it ét that.
MR. COFFEE: Court's indulgence.

Thank you, Mr. Newell. The district attorney’s going to have some
questions for you now.
 THE DEFENDANT: Yes.

THE COURT; Cross-examination?

MS. WONG: Thank you, Your Honor.

| CROSS-EXAMINATION

BY MS. WONG:

Q Mr. Newell, you mentioned your disability with the herniated discs.

A Yes.

Q  And that's what you were afraid of when you encountered the
Defendant that perhaps you couldn’t defend yourself?

A  Yes.

Q Okay. So why didn’t you volunteer this information to the police and

explain to them why you were s0 afraid that you had to light a man on fire?
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A | didn't think it was mportant. | ry to downplay my disability. 1 don’t
even talk about it with people. |

Q Did you also try to downplay how fearful you were?

A No.

Q s that because you weren't afraid?

A Thats not correct, | was afraid. Very afraid.

Q You said in your interview with the police that you were gonna teach
somebody a Ieséon. They're not gonna do it again, and maybe they'll tell their
friends and their friends won't do it again. You were frying to teach the victim a
lesson; correct?

A | wouldn't call it that, but -

Q‘ That's what you said.

A That's what 1 said, yes.

Q | mean, the victim was annoying. | think we can all admit that, He was
annoying; right?

A He was more than annoying.

Q  But he wasn't threatening?

A That's not correct.

Q How was he threatening?

A By his demeanor and by his vocalization. The Way he was verbalizing
things fo me. |

Q He never lunged at you; right?

A | No. |

Q Never postured at you?

A No.
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Never took .a'swing at you?

No.

Never even said he was going to do any of those things?
Correct.

All he said was give me a ride?

That's not all he said.

What else did he say?

He said, homie, you're gonna give me a ride. Homie, | know you're

gonna give me a ride. You're gdnna give me a ride; right, homie.

Okay. Now that's what you're saying today that he said. You never

told the police the victim was saying, homie, give me a ride. Homie, you're gonna

give me aride. That's not what you told the police the victim said.

The police never asked me that question.

Well, but you aiready told the police the victim kept asking you for a

That's correct.

Give me a ridé. Give me a ride.

| didn't get into specifics.

You wanted to make the statement to the police; right?
That is correct.

And so this was your time to tell them your story. And so as you're

telling them, hey, this'guy’s-telﬁng me to give him a ride, wouldn’t you have
volunteered that information to the police. He's demanding a ride from you saying

give me ride, homie, give me a ride. You didn’t tell them that.

No, | did not.
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Q  Yousaid you felt you were coercéd .by the victim; right? What do ydu
mean by you felt coerced by the victim? ,

A Well, he kept asking me over and over and over again, At one point he
made me feel like | was obligated to give him a ride.

Q Based upon the number of times he kept repeating the same question?

A No, he asked me a question, where am | supposed to go.

Q Okay. So you felt coerced because the victim asked you where he was
supposed to go or you felt obligated to give him a ride because --

A | didn’t feel obligated. If | -
But you said he made --
-- felt obligated | would've given him aride.

You said he made you feel obligated; right?

> 0 > O

No, | didn't say that.

Q  Okay. So when the victim said give me a ride, where am | supposed to
go, how does that make you feel? '

A | couldn’t give him a ride.

Q That wasn't my question. How did it make you feel?

A How did it make me feel?

Q  Yeah

A Atthat point when he asked -- when he told me that it didn't make me
feel one way or the other._

Q Okay. So when you say -

A Probably a little sorry for him.

Q  Sowhen you say the victim coerced you, what do you mean by

coerced?

Rough Draft Transcript Day 3 - 181




W O ~ ;o W =

I\JMMI\JNI\)--\-—\-—\-—\-—\-\-\_\..A._\.
th & @ N = o w o0 =~ ;M O A W N - O

O »F

Q

A
Q

ride?

> O r O r o F

Q

A
Q

A

Q

A

Q

| mean he demanded at oné point saying that I'm gonna give him a ride.
Okay.
It escalated to that point.

And when the victim says you're gonna give me a ride, did he do

anything physically to you?

No, he did not.

So he didn't grab you by your collar and say you're gonna give me a

No.

. He just stood there and said you’re gonna give me a ride?

Yes. _

But he never got physical?

No, he did not.

He never advanced towards you?
No, he did not. |

He never made any threats that if you didn’t give him a ride X, Yand Z

would happen?

No, he did not.

Now you said that when you took out the nozzle out of your gas tank

you were going to hit the victim with it; right?

Yes.

~ But then you changed your mind and you sprayed him with it?

No. When | pulled it out it kept on going. The gas was spewing out of

the nozzle. It didn't stop.

Okay. So you had no intent -- your testimony today is you had no
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intentions of actually spraying him with gas?

A No. When | pulled it out the first time, okay, | had no intention of
spraying him with gas.

Q Okay. And that's not -- but that's not what you told fhe police in your
initial interview; right. That's not what you told them in your initial interview?

A | don't know.

Q  Okay. Sodid you not tell the police that | said get the fuck -- excuse
me. Getthe F out of here, okay. Get the F out of here. He wouldn’t leave. | pulled

1|the pump out of my tank and | sprayed him with it. That's what you told the police;

right?

A Yes.

Q  Okay. So youdidn'ttell them, well, | pulied the nozzle out and gas
accidently came out. You didn’t tell them that?

A No, | didn’t put it in those words. No, | did not.

Q Okay. But today you're saying it was accidental?

A That| sprayed him with it? '

Q Yes

A The first time when | pulled out, yes. wasn't intending on gas coming
outof it.

Q Now | was unciear. Was lighting him on fire accidental or not?

A | didn't want to light him on fire.

Q So you meant to light him onfire?

A No, | did not mean to light him on fire.

Q 5o when you flicked your lighter once, twice, three times and put it up

by his shirt what did you think was going to happen?
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A | was just trying to get him to leave.

Q By Iighﬁng him on fire?

A If you want to put it that wéy, okay. My intention was not to light him on
fire.

Q Okay. Your intention was not to light him on fire. So why do you keep
saying | had no other choice? You had no other choice but to tight him on fire, but
you didn't mean --

A | was hoping to scare --

-- to light him on fire.

A -- him away.
Q By lighting him on fire?
A Not by lighting him on fire. By flicking my lighter; that's why | flicked it.
Q  On his shirt?
A No, | flicked it away from his shirt.
Q  Aliright. Let's cue the video.
[Pause in proceedings]
BY MS. WONG:

Q Okay. So, Mr. Newell, your testimony is that you flicked the lighter -
away from his shirt; right? |

A The-ﬁrst couple of times, yes.

Q But then the last time you actual -- you watked up to him and flicked the
flighter on his shirt, right, intending to light him on fire?

A | did not intend to light him on fire.

Q But you intended to put the lighter on his shirt --

A I intend --
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-- and walked towards him?

| intended to scare him away.

No, he was not.

Q
A
Q Now the victim wasn't approaching you at this time; right?
A _
Q In fact, the o'nly person walking forward is you?

A

That is correct.

Q Now you said the reason you told the victim you were going to cut his

dick off was because you didn't want him to leave?
A | didn't want him to leave before the police got there.
Q The victim never attempted to run, did he?
A | didn't see him attempt to run. He was up and moving around.
Q Correct. In fact, when you pointed the knife at his penis he was
standing up? |

A | remember him sitting down.

Q But when you pointed -- oh, you remember when you pointed the knife

at his penis he was sitting down? |
A He was sitting down. | said don't go anywhere; don't dare get up.
Q But he was already sitting down?

A That's correct.

Q Okay. So why do you specifically talk about his penis. Why can't you

just say don't get up?

A | don't know.

Q You were mocking him.
A | wasn't mocking him.
Q

“You were stil angry with him.
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| was not angry with him. 1 was angry with what happened.
So you made fun of the size of his penis and --

No, | did not.

You didn’t call him a pencil dick or -

| may have said it.

Okay. YoU were mocking him.

> 0 B OO OB O P

| wasn’t mocking him.

Q Now you said earlier that if you had thought about it or you had a
chancé to do over again you would've just stayed inside the store when you called
9-1-1 -- or had the store clerk call 9-1-17

A Yes. |

Q Okay. Here’'s my -- would ybu have gotten into your truck and just
driven away in hindsight?

A In hindsight, if | could’ve gotten into my truck quickly enough | would
have, yes.

Q Okay. Let's go back for a second here. So you're saying you never
had time to get into your truck? |

A | would’ve had to turn my back on him when he was between the pump
and the truck. '

Q . So you see where the victim is wiping himself off at gas pump -- at the
other gas pump?

A Yes.

Q And you're by your truck?

A That is correct.

Q

You had no time to get into your truck?
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A | don't know. | wasn't thinking in those terms. |-

Q Because you were SO focused on making the victim go away. You

weren't so much concerned for your safety; you were more concerned about
making him leave, make him listen to you; right?

A No.

Q Now going back to when you waived the knife at the victim's penis.

vou remembered that fact about waving the knife at his penis to make sure he didn't

go anywhere. You remembered that, what, months after this incident; right?

A Notvividly.

Q Because when the police asked you -- when Detective Kevin Johnson

asked you if you had threatened to cut the victim after you lit him on fire, do you

recall what your responseé was?

A | don't recall.

Q So the detective asks, after you lit him on fire did you again threaten to
cut him with your knife? Your response, | don't remember, but | don't believe so.
So, after this incident, after you gave this interview to the police you know remember

that the reason you took out your knife and threatened to cut his penis is so that he

wouldn’'t go anywhere?

A |wasn'tgoing to cut him. | couldn’t do that to somebody.

Q  Butseveral hours after you lit him on fire you didn't even recall whether

or not you threatened to cut him?

A No, ididn't. |

Q  Atleast you didn't admit it to the police?
A Admit?

Q

vou didn't admit to the police that you threatened to cut him?
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A | - my frame of mind was such that | gave the best rendition of what the
facts were that | could. That's all | could do.

Q So your memory now is better almost two years later than it was two,
three hours --

"~ A Oh, no.

Q - after the incident?

A No, Ms. Wong. My memory was better even a week after, not two
years after.

Q. Mr. Newell, if you had to do over would you light the victim on fire?

A No.

Q Why not?
A Because | don't want to hurt another human being, that's why.
Q  Evenifit meant you.would be hurt?
A Ifit meant that | would be hurt? | don'tknow. | don’ £ know.
Q In hindsight, Mr. Newell, you will admit you overreacted?

A | don't know -- think | overreacted. I -- if you could've stepped inside
my shoes at the time maybe you would think a little bit differently.

Q if | were in your shoes, Mr. Newell, | would've gone into my truck and
drove away.

A Getting into -

MR. COFFEE: Objection; move to strike.

A . - my truck wasn't quite that easy.

THE COURT: Hang on. Hang on. Hang on.

What's the objection? | didn't -
MR. COFFEE: Move to strike. She's paraphrasing. She said if | were in your
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shoes. She's testifying.

THE COURT: Yeah. | mean, it's not really a question, Ms. Wong, so maybe
-- do you have a question for the witness?
BY MS. WONG:

Q Did you overreact?

MR. COFFEE: Asked and answered. |

MS. WONG: Will you admit that you overreacted?

Well, he was finishing his answer.

THE COURT: Yeah. Hang on.

MR. COFFEE: Sure.

THE COURT: I'lllet her ask it because we did kind of jump in there and
interrupt him, so -- answer the question, sir.

THE DEFENDANT: In hindsight, | may have overreacted, yes. Atthe time,
no.

MS. WONG: No further questions.

THE COURT: Any redirect?

Hang on. Randy - where’d Randy go? We have a question from one
of the jurors? Are there any other questions? We might as well gather them all
while we're here. Okay. Can | get counsel to approach?

[Bench conference - not tran_scribed]
QUESTIONS OF THE JURORS
THE COURT: We have two questions from members of the jury here. The
first question was from Juror Number 11. Here's -- Juror Number -- who's Juror
Number 11? | just want to make sure. Juror Number 1 1, here’s the situation. Your

- you've asked kind of a complicated question. There's a lot of factual stuff. The
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problem here is - this is the reeson. for the Iengthy discussion. Mr. Newell's @
jayman. What you're talking about here is things like operation of gas pumps, which
Mr. Newell doesn't have the training, or the expertise, or the expetrience to know.
Now, if we had an expert on things like this that would be a valid question to ask
him, but for those reasens this question is not something that a layperson would
know. And even if they do happen to know it, it's not because they have training or
expertise in it, they probably stumbled on it on the internet or something like that. It
appears that you know about it, hut the problem isit's not a questlon that Mr. Newell
as a layperson would necessarily have any factual basis for knowing, 80 that
question is not going to be asked.

| have another question from Juror Number 10. The question - thlS
one | am going to ask. Mr. Newell, here’s the question; all right. Did Mr. Newell
start filling his gas tank before he went into Circle K the second time?

THE DEFENDANT: No.

THE COURT: Okay. Does anyone have any follow-ups to that answer or do
counse! have any follow -- you have another follow -- you need to write it down; all
right. Everything needs to be written down on your notepads so there's a record of
it: all right. And while he's writing it down | don't if counsel - if either counsel has
any follow-up 0 that particular answer hefore we get the next question from the
juror.

MR. COFFEE: Just quickly, if | might
IN RESPONSE TO THE QUSTIONS OF THE JURORS

EXAMINATION BY THE DEFENSE
BY MR. COFFEE:

Q  You actually wentinto Circle K three times; is that right?
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A That is correct.

MR. COFFEE: Okay. And maybe that will help with the follow-up.

THE COURT: And for the record, the two questions that | just mentioned
we're going to mark these as Court’s exhibits -

THE COURT CLERK: One and two.

THE COURT: They will be Court's Exhibits 1and 2 and we’'re waiting on the
follow-up questibn from the other juror.

MS. WONG: If | may just follow-up --

THE COURT: Sure.

MS. WONG: -- on Mr. Coffee’s question.

IN RESPONSE TO THE QUESTIONS OF THE JURORS
EXAMINATION BY THE STATE

BY MS. WONG:

Q S0 after which time going into Circle K did you actually start filling up
your gas tank?

A After | paid for my gas.

Q  Which was the first, second or third time?

A Second time.

Q So the second time you went - second time you went in and then came
back out you filled up your gas tank?

A That's correct.

Okay. Now when you drove your truck to the Circle K was it on empty?

A Probably below empty.
Q Okay. Could you have driven your truck maybe a block or two?
A I'm sorry.
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but I'll ask it anyway.

Q Could you have driven your truck a block or two without it running out of |
gas?

A Yeah.

THE COURT: Anybody else?

All right. Can | get counsel to approach?

MR. GUTIERREZ: | think we had one more hand, Your Honor.

THE GOURT: ls there another hand?

UNIDENTIFIED SPEAKER: Yes.

THE COURT: Oh. Well, let's get counse! to approach anyway since there's
another note coming. |

[Bench conference - not transcribed]
QUESTIONS OF THE JURORS

THE COURT: All right. We have two additional questions from the jurors. |
have a question from Juror Number 10, which it might overlap with the question that
was just asked. I'm guessing that he -- what was going to on as well when he was

finishing up writing this question down that's when that other question was asked,

Did he, meaning you, Mr. Newell, start filling his gas tank after second
entry into Cfrcle K? And then there's a sequence here. I'm assuming the question
is, is this correct, that the first time you went in to buy candy, the second time you
went in to pay for gas, and the third time you wentin to call the police?

THE DEFENDANT: Correct.
THE COURT: All right. That's Juror Number 10. We're going to mark that as
a Court's exhibit. 12also have a question from Juror Number 14. The question is,

why didn't Mr. Newell ask for anyone else, parenthesis, witnesses, to cail the police
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1 \since the clerk's call was not responsive enough ina fimely manner since he
needed?

THE DEFENDANT: 1did. |did.

THE COURT: Any other follow-ups by counsel along those lines?

THE COURT: Sure.

2

3

4

5 MS. WONG: Your Honor, can wé approach?
6

7 [Bench conference -- not transcribed]
8

9

10 || helped or responded, question mark, which ultimately made you go inside the store

11 || shortly after?

12 THE DEFENDANT: | asked the security guard -- | shouldn't say | asked the

13 || security guard. But when | was behind the pump, Linitially thought when the

14 || security guard pulled up because of the uniform he was a police officer. | realized

15 || he wasn't a police officer. | yelled over to him and told him that | had - | yelled at

17 || clerk if they've called the police.
18 THE COURT: All right. Then | have --

19 THE DEFENDANT: | kept looking up and down the boulevard for the lights,

20 || but nothing was coming.

21 THE COURT: All right. We have another question here. This is from Juror
22 || Number 10. Was gas being pumped info truck prior to third entry into Circle K to call

23 || police?
24 THE DEFENDANT: Before calling the police, yes.
25 THE COURT: All right. Then | have two other notes here. | have a note from
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THE COURT: All right. We have some additional questions here. We have a

question from Juror Number 14. Mr. Newell, since you asked for help, no one eise

16 || him saying | asked the clerk to call the police. Ganyou please go inside and ask the
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Juror Number 11. Juror Number 11, who are you again? Yeah, this is nota
question. The purpose of this is if you have a question for the witness you can ask @
question. This is not actually a question here. It's sort of a statement. I'm not even
sure what this is. It's obviously not going to be read because it's not something that
concerns Mr. Newell who's the one sitting up here under oath.

| also have a question from Juror Number 6. Who's Juror Number 67
One, two, three, four, five, six. All right. Ma'am, here's the thing. On this particular |
question -- we're going to this as a Court’s exhibit. That's a question that under the
rules of evidence can't be asked during this kind of proceeding; all 'right. Soit's not
going to be asked, but we'll mark it as a Court’s exhibit.

All right. Any -- do counse! have any follow-up on the questions that
were just ésked? | know we’re not on your redirect yet, but any follow-ups on those
questioné?

MR. COFFEE: 1think | can take care of everything unless the State has some
follow-up on just my redirect. And the State --

MS. WONG: No. |

THE COURT: Okay. Let's just go -

MR. COFFEE: One recross just to [indiscerible].

THE COURT: --to his redirect then. All right. You may proceed.

MR. COFFEE: Okay.

REDIRECT EXAMINATION

BY MR. COFFEE:

Q Mr. Newell, it's not the first time you've pumped gas, I'd imagine?

A No. '

Q You're familiar with how gas pumps work in general?
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A Yes.

Q Did it surprise you when gas squirted out of ihe hose when you've
taken it out of the truck? |

A Yes.

Q Why?

A Because norrhally when you break a vacuum the gas stops. I'msuré
we've all had that problem where the vacuum wasn’t right and keep pressing the
handle and it's not working. |

Q Initially when you were doing the spraying or looking like you're going o
spray, are you doing it to frighten him? |

_A Yes. |

Q  You were asked whether you overreacted in hindsight. Do you
remember that question?

A Yes.

Q | want to take you back to October 10" a couple years ago at two

o'clock in the morning. At that time did you overreact?

A No.

Q Did you think you had any other choice?

A 1did not.

Q  Were you acting on the situation as it appeared to you?
A Yes.

Q Staying inside and getting a scratched up vehicle probably a lot less
significant than what has happened as a result of this | would imagine?

A Yes.

Q  Hindsight, you have fo consider a lot of things; is that fair?
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Yes.

A man was injured?

Yes.

More than you expected him to be?
Yes.

You were piaced in custody for a year.

> 0 > D O F

Yes. . ‘

Q  There were some question from the district attorney about the first time
you talked about wanting the man not to leave the gas station; do you remember
that?

A Yes.

Q And there was an implication that you just made that up or that was
something new; do you remember that?

A Yes.

Q Is that what it felt like, there was some kind of implication -~

A Yes.

Q -- that you were just making it up? You filled out shortly after the
incident -- let me get the date here. And, counsel, you got this 'm sure. January
15" 2013 a complaint with the citizens review board?

A Yes. |

Q In that complaint did you say the following, and this is over a year ago.
| pulled out my pocket knife and told him not to move or | would cut him. | did this to
make sure that he didn't try to run from the police-who were almost there. Did you
say that a year and a half ago?

A Yes.
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Q Okay.

MR. COFFEE: Nothing further.

THE COURT: Any recross? |

MS. WONG: Yes, Your Honor.

RECROSS EXAMINATION
BY MS. WONGC:

Q Mr. Newell, what you actually wrote in that -- in the complaint to the
review board -- citizens review bbard was, | pulled out my pocket knife and told him
not to move or | would cut him. | did this to make sure he didn't try to run from the
police who were almost there. Next paragraph. When the police arrived | believe
there were two cars initially. | explained to them exactly what had taken place. So
how long did it take for the police to arive after you waived the knife at the
Defendant -- at the victim?

A | don’t recall.

Q  You don'trecall. Do you recall what you wrote in your complaint to the
review board?

A I don't recall.

Q  Okay. Dowould it refresh your recollection if | showed you a copy of
your complaint?

A Yes.

Q Okay.

MR. COFFEE: No objection if you'd like to admit the whole complaint.

MS. WONG: I'm not trying to admit the whole complaint.
MR. COFFEE: Okay.
THE COURT: All right. You can approach.
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BY MS. WONG:

Q On page 6 of the complaint, | want to direct you to the second
paragraph here. Can you read that to yourself and let me know when you're ready.

A Down to what point? This point?

Q  Yes. Allthe way upto -

A Okay. |

MR. COFFEE: Counsel, can | keep up where - which part of page 67 I'm
SOrry. '

MS. WONG: The first -- well, second paragraph. First full paragraph, second
[indiscernible].

MR. COFFEE: H starts with, at this point?

MS. WONG: At this point; that's correct.

MR. COFFEE: Okay. Good.

BY MS. WONG:

Q  Now do you recall how - when you pointed the knife at the victim how
far the police were away from you?

A 1-

Q I'm sorry. You know what, let me rephrase my question. After you lit
the victim on fire how far away was the police -- were the police according to your
statement in ydur complaint? |

A | saw lights all the way down by South Point Casino. I'm guessing
maybe a mile away?

Q  Waell, you wrote half a mile away when --

A Half a mile; okay.

- Q Half a mile; okay. So after you lit the victim on fire and tried to pat out

Rough Draft Transctipt Day 3 - 208




1 |l the fire, which now you know did not happen; right?

2 A If you look at the video you'll see | tried to pat him out.

3 Q  Youtried to pat him out?

4 A The security guard told me to back off.

5 Q Okay. And so as you're patting him out you se€ the police half a mile

6 ||away; right?

7 A Correct.

8 Q Okay. And then it's at that poin’t that you then take out your pocket

9 ||knife to Wave it at the victim's penis and told him not to leave because you knew the
10 ||police were on their way; right?
11 A Yes.
12 Q | How fast do you think the police - how long do you think it would take
13 ||the police to drive half a mile?
14 A | don't know. At that point in time it seemed like forever.
15 Q Now I'm not saying in actuality. I'm saying how long do you think it
16 ||would take the police to drive half a mile with their lights and sirens?
17 A | saw lights, | didn't hear sirens. | don't know.
18 Q  Soisn'tittrue it took almost ten minutes for the police to arrive after you
19 |l tried to pat out the victim's fire? |
20 A I'm sorry, | didn't understand the question.
21 Q [Indiscernible] put this way. You claim that you took out the knife and
22 waved it at the victim's penis because you saw the police half a mile away?
23 | A | may have seen the police.
24 MR. GOFFEE: Objection; misstates evidence. 1| don't think he said that's why
25 || he took out the knife that he saw the police nearby.
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THE DE_FENDANT: No.

THE COURT: All right.

BY MS. WONG:

Q Okay. You say a few seconds later | saw the lights of the police car
approximately a mile -- a half mile away; right? |

A Yes.

Q |pulled outmy pocket knife and told him not to move or | would cut him.
| did this to make sure he didn't try to run from the police who were almost there;
fight? |

A Yes.

Q So you took out the knife, waved it at the victim's penis, and at the time

you did that you saw the police. You saw their lights; you heard their sirens; right?

A  Yes.

Q Okay.

A | knew they were coming.

Q  Soyou're saying that it took -

A |didn't hear their sirens. _

Q - the police ten minutes to get - to drive half a mile with their lights and
sirens?

A | don't kKnow.

Q  You saw the video.

A Yes. |

Q It took them ten minutes to get to your location.

MR. COFFEE: Objection; assumes facts not in evidence.

MS. WONG: We all saw it on the video.
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1 THE GOURT: Right. | mean, 'm-not sure that - everybody seenthe video.
2 || Here’s what I'm going fo do is -- you know, the jury can actually go look at the
3 || timestamps if they wanted to, but if they [indiscernible] --
4 MR. COFFEE: Sidebar, please.
5 THE COURT: You can approach.
6 [Bench conference -- not transcribed]
7 I1BY MS. WONG:
8 Q So, Mr. Newell, let me go back. You saw lights and you heard sirens;
g |lright?
10 A Yes.
11 Q  And they were about a haif a mile away?
12 A | didn’t hear sirens, no.
13 Q  You did not hear sirens. You saw the lights?
14 A Yes.
15 Q Okay. And then those same lights did you -- eventually you saw them
16 {] - those lights were at Circle K?
17 A | don't know.
18 Okay. So you lost track of those lights?
19 A | didn’t keep looking down the boulevard.
20 Q  Okay. And how did it take for the police to respond?
21 A | don’t know.
22 Q  On, did you use the auto fill lever on the pump?
23 .A The auto fill level [sic]?
24 Q .Yes.
25 A | don’t recall.
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Q Okay. So you weren’t standing there holding the gas pump pumping

gas into your tank?

A | believe 1 was holding it, yes.

Q  You were holding it?

A | don't know if | was holding the lever or holding the nozzle.

Q  So you had one hand on the nozzle or -

A Yes.

Q -- the pump; okay. S0 while you're in imminent danger, or you feel

.threatened by this victim, you have one hand on the nozzle pumping gas?

A Yes.
- Q Thought you were - but even though you were afraid of the victim you
put an object in your-hand that would prevent you from defending yourself?
A | wasn't thinking in those terms. ‘
Q Because you we're afraid?
A At certain points | was very afraid. Maybe when 1 had my hand on - | :
don't know. | don't know how to answer that, Ms. Wong; | really don't.
MS. WONG: Pass the witness.
FURTHER REDIRECT EXAMINATION
BY MR. COFFEE:

Q How much does a nozzle of a gas pump weight; do you know?
A | would guess probably ten or 15 pounds.

Q - ltis made out of cotton candy?

A No.

Q  Smoke, balloons, anything like that?

A No.
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Q  When someone says you got your hand on a nozzie so you don't have
weapon that's not necessarily accurate, is it?

A No.

Q In fact, | think what you told us before was | had the nozzle and | was
thinking about hitting him with it?

A Yes.

Q | want to put info context because we left out one sentence -- it's in the
plea, if | might. It's page 6.

MS. WONG: Okay.

BY MR. COFFEE:

Q Its about these lights; okay. And we talked about the first sentence,
that a few seconds later | saw the lights of a police car approximately half a mile
away. Now the police arrive some time later — six, ten minutes, whatever it is?

A Yeah, seemed like an eternity.

Q Okay. Do you know if the lights that you saw were the same lights that

came to the Circle K?

A - No.
Q Just didn't track that?
A No.

Q Do you know what happened to the lights that were a half a mile away?

| Well, we don't even know if they're the same lights; you just don’t know?

A No.

Q  The nextline --and this is the one that was left out. 1 was never o0
happy to see help arrive as | was then. Do you remember saying that?

A Yes.
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Q | thought they would take the man into custody and the incident would
be over. Do you remember saying that? |

A Yes.

Q | went over to the man and told him the police were almost there. |
pulied out my pocket knife and told him not to more or | would cut him. | did this to
make sure he didn’t try to run from the police who were almost there. Do you
remember saying that?

A Yes.

Q  Was it your intention to cut the man after the incident where he was set
on fire?

A No.

Q Did you ever make any motions to cut the man after the incident where
he was set on fire? |

A | may have waved a knife, but -

Q Any lunges, anything?

A No.

MR. COFFEE: Okay. Thank you, Mr. Newell.

THE COURT: Anything further, State.

MS. WONG: Yes, Your Honor.

FURTHER RECROSS EXAMINATION
BY MS. WONG:

Q Mr. Newell, you started to say, yeah, | may have waved the knife. How
were you waving that knife?

A | don't exactly recail. if1was waving it, | said | may have waved it.

Q All right. -But you did threaten to cut the victim with it?
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1 A Yes.
2 Q  Only to hold him there until the police arrived? |
3 A That’s correct. | _
4 Q@  Sowhy did you threaten to cut Adam Carlos with it?
5 A | didn't threaten to cut Adam Carlos. Wasn't he the security guard?
5] Q@  Adam Carlos is the individual who confronted you about lighting a
7 \lhuman being on fire at a gas station.
8 A | didn't threaten to cut him.
9 Q Did you put a knife at him?
10 A | may of had a knife in my hand, but | certainly wouldn’t cut him.
1 Q Okay. But you did get into a slight confrontation with Adam?
12 A No.
| 13 Q  No?
14 A No.
15 Q  You didn't have any - did you have a conversation with Adam?
16 A | didn't have a conversation with him, no.
17 Q Okay. So he did not confront you about lighting a human being on fire?
18 A Yes, he yelled at me from the sidewalk.
19 Q  And youignored him? |
20 A No. | told him he didn’t know what he was talking about.
21 Q  You advanced towards him and told him he didn’t know what he was
22 | talking about?
23 A I don't recall advancing towards him. | just yelled back at him and
24 || saying you don't know, and he didn’t know what had happened.
| 25 Q So you did have a slight altercation with him?
1 |
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A | didn’t have any altercation with him.

MS. WONG: No further'qqestions.

FURTHER REDIRECT EXAMINATION
BY MR. COFFEE:

Q No one knows but you what happened; right?

A That's correct.

MR. COFFEE: Thank you, Mr. Newell.

THE COURT: State, anything further?

MS. WONG: No further questions.

THE COURT: All right. Mr. Newell, go ahead and take your seat.

Mr. Coffee, do you have any other witnesses or evidence to introduce?

MR. COFFEE: No, Judge. The defense rests.

THE COURT: All right. State, do you have any rebuttal ewdence or
testimony you wish to introduce?

MS. WONG: No, Your Honor.

THE COURT: All right. Ladies and gentlemen, here’s what we're going to do.
You've now heard all the evidence in this case, however, the case is still not being
submitted to you because you still have not heard the instructions on the law or the
closing arguments. It's now five 0 'clock, so my thinking is, you know, why even start
with the jury instructions right now. Why don’t we just come back tomorrow morning
and do it all at once. |

So for tonight you are admonished that until you begin deliberations you
are still under oath and have not been discharged. Do not reach any conclusions
about this case as you've not heard -- well, you have heard all the evidence, but the

case has not been submitted to you yet. Do not talk fo anyone about this case. Do
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not investigate any facts of this case on your own. Do not view any media press or
internet reports about this case. Do not talk to anyone who may be involved in any
way with this case. Do not discuss the facts of this case with each other.
Remember to wear your badge at all imes in the courthouse. Please leave your
notebooks on your chairs.

Here's what I'm going to do. Originally | told you that we were going to
start tomorrow at ten o'clock. Since we're pretty close to the end of the case - |

MR. COFFEE: Judge, can we approach for a moment.

[Bench conference - not transcribed]

MR. COFFEE: All right. Ladies and gentlemen, here's what we're going to
do. After that, you know, unfortunately kind of lengthy discussion, here's what we
were discussing. | was thinking of having you come back at 11. The problem with
coming hack at 11 is you go for an hour; you take a lunch break, which is an hour.
3o let me see if this is okay with you guys. Instead of having you come back at 11,
go for an hour, then hreak for an hour and you sort of wasted two hours and Spent'
one hour, what about the idea of taking an early lunch and having you guys come
back at 12 and then just go straight through with our, you know, regular hour breaks.
s there any objection to doing that? That way we're not sort of, like 1 said, wasting
an extra hour for no purpose whatsoever. If that's okay with you guys let's go ahead
and do that. We'll have you guys comé back at 12 o'clock tomorrow. Eat an early
lunch; bring snacks if you want to and we'll from there. And then for tonight all the
admonishments that | just read to you apply and we'll see you guys at 12 o'clock
tomorrow then. Thanks.

[Outside the presence of the jury]
THE COURT: All right. We're still on the record outside the presence of the
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jury. There's a few things that we need to memorialize. Do you g'uys want to take a
quick break before we do that?

MR. COFFEE: We can --

MR. STEPHENS: I'm good.

MR. COFFEE: Either way I'm good.

THE COURT: All right. There's a couple things going on here. First of all,
there was a sidebar objection here. Ms. Wong was cross examining Mr. Newell.
And | don’t remember the exact question, but it was along the lines of he indicated
that -- Mr. Newell said that he saw sirens and police officers and that's why he told
the Defendant to stay because he knew the police were on their way. And the
question related to why would the police take ten minutes to drive half amile. Mr.

Coffee asked for a sidebar and made an objection, well, that assumes certain facts

‘notin evidence. That assumes that it is the same police officer that -- it assumes

the police didn't stop anywhere else, those kinds of things.

So what -- at the sidebar what | did is | -- we had a discussion about
that. | asked Ms. Wong that -- well, | guess technically speaking ! did sustain the
objection because your guestion did sort of incorporate some facts which we don't
necessarily know to be true, but | indicated that she was welcome to rephrase the
question along the lines of -- 'm sorry. To rephrase the question sort of limiting it to
what Mr. Newell saw and experienced rather than what the police may or may not

have done because that’s something that's not actually within Mr. Newell's

1l knowledge nor obviously wouldn't be. | know that's a very truncated version of the

discussion, so if you guys want to add to that record you're very welcome to.
MS. WONG: Actually, Your Honor, my recollection is my question was, so it

took the police ten minutes to get to that location. | didn't ask the witness why it took
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the police te'n minutes to get to Circle K.r | simply said, okay, S0 you're saying you
saw lights half a mile away and yet it took the police ten minutes to get the Circle K,
so that was actually my question. | didn't - | didn't realize the Court was mistaken
as to what my question actuaﬂy was, but | just want -

THE COURT: Okay. You know, | guess --

MR. COFFEE: It was clear --

THE COURT: Mr. Coffee, anything you want to add to that?

MR. COFFEE: The only this is it was cleared up. She asked if it was the
same lights that you saw that arrived at Circle K and he said | don't know.

MS. WONG: Caorrect.

MR. COFFEE: | think it cleared up the issue.

THE COURT: Yeah. I'm not sure -

MR. COFFEE: That was the only concern that | had.

THE COURT: Yeah. I’rh not sure this is a big deal anyway because, you
know, in my personal opinion Ms. Wong kind of made her point anyway, $0 I'm not
sure this really matters to the jury’s decision, but nonetheless, we have to
memorialize what the sidebar was S0 that if there’s an issue on that particular ruling,
which again | can’'timage there would be, but you never know, right, there’s at least
a record as to what we discussed at the sidebar. In--go ahead.

MR. COFFEE: Are those not recorded at all?

THE COURT: They're not recorded at all. This microphone is oﬁ when we're
doing sidebars.

MR. COFFEE: If | could just quickly --

THE COURT: Sure.

MR. COFFEE: The objection was assumes facts not in evidence that we
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didm't know it was the same cars -- the lights that he saw were the same cars that
arrived at the Circle K and that was the objection to the question.

THE COURT: Right. Then we also had a couple sidebars. The jurors had a
series of questions, some of which were deemed objectionable -- some of which
were asked some which were not asked. We might as well read those into the
record. There. was a question submitted by Juror Number 6, which was not asked,
and that is currently marked as Court's Exhibit Number 8. The question was have
you made restitution. For obvious reasons that was not asked.

Oh, Juror Number 11 submitted two questions, which I'm going to put to
the side for this -- for the moment just to a make sure everything else is in the right --
because that one | think we need to spend some time on.

THE GOURT CLERK: Everything else was asked.

THE COURT: Yeah, everything else | believe was asked. Those are now all
marked as Court's exhibits.

All right. With Juror Number 11 a couple things happened. Juror
Number 11 initially asked a question while Mr. Newell was on the stand, which I'm
now going to read into the record in its entirety and it raises a whole bunch of
problems here. But'm just going to read it into the record now and then I'm also
going to read his follow-up question to that. Juror Number 11 asked the following
question which I'm reading literaily. How does someone spray gasoline from a
hose, question mark. Since self-serve was established thirty years ago the oil and
gas industry has spent hundreds of millions in technology that is designed to prevent
spilling gasoline. The hose will not work unti! it is vacuumed pressure sealed and
loss of this seal provides an automatic cutoff when released. Was the gasoline

pump not operating correctly, Circle K negligent, question mark. | tried it this
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morning and couldn’'t make a spray. It cut off before | got it out.

That question | did not ask, nor did | let the jury know what the contents
were because it contains a lot of factual information which may or may not be true,
and | so instructed Juror Number 11. In response, Juror Number 11 made the
following note, which is currently marked as Court’s Exhibit Number 7. And for the
record, the one that | just read into the record was Court's Exhibit Number 1, Butin j
response to that comment Juror Number 11 made the following note, which is
currently marked as Court’s Exhibit Number 7. Everyone who has ever pumped
gasoline is a layman and knows how it is supposed to work. On that one | instructed
Juror Number 11 that's not a question - that's nota question that Mr. Newell - it's
not a question -- it's certainiy not a question directed towards Mr. Newell. So those
two things were not asked of Mr. Newell.

Here's my concern. On Court’s Exhibit Number 1, at the bottom, Juror
Number 11 says, | tried it this morning and couidn’t make a spray. !t cut off before I
got it out. That obviously raises the concern that Juror Number 11 may have been
doing some experimenting on his own in uncontrolled conditions with a completely
different gas pump, which may or may not even had been working properly. 1t's sort
of an uncontrolied experiment and so there are obvious concerns there..

The second concern, which | didn't necessarily articulate to you guys at
the sidebar, but it was inmy mind. | don't know that this is a thing that is as
important, but it cerfainly raises a question in my mind. I'm not sure where he’s
going with that, but at least — based on what !'ve heard so and based on Mr.
Coffee’s opening, | gather that the defense is not even contesting that gasoline was
actually sprayed from this hose. That's not_even a fact in contention, and so | have

the question of why is he even going down these lines when that's not a factin
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contention; is he not going to follow a stipulation. Now | don't know that that
disqualifies him a juror, 'but it certainly raises a question in my mind about what he’s
-- where this is all going in his mind.

MR. COFFEE: And if | might, ! think | know why we got the question. We had
somebody in the panel that spent 30 years in the oil and gas industry. | think it's this
gentleman.

MS. WONG: Yeah.

THE COURT: Yeah.

MR. COFFEE: And --

THE COURT: Right.

MR. COFFEE: | think it's almost a -- it's not our indusfry’s fault that this --

MS. WONG: No. Yeah.

MR. COFFEE: -- guy’s able to spray somebody with gas. | don’t know that
the experiment to be quite honest means anything one way or the other. My
preference is to leave him. | waive any objection to an outside experiment or
anything else. 1just don't think it makes any difference at the end of the day It's
clear the gas is sprayed.

THE COURT: Well, there's two things wrong here. One is that he did the
uncontrolled experiment. And number two, that question is loaded with facts that
are not actually in evidence --

MR. COFFEE: Sure.

THE COURT: - about how gas pumps work. So that's a second concern is
that we leave him on the jury. He's going to go there and start tatking about all this
stuff that's not in evidence because he — | don't exactly remember what his job title

is. | do remember during voir dire there was a guy in the oil and gas industry. The
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|problem is he’s not actually been qualified as an expert. We don’'t know what he

knows versus what he just thinks he knows that's not true just because he's in the
industry. That's a second concern that | obviously have.

MR. COFFEE: There’s a case that talks about jurors acting as experts. It
involved a nurse and | want to say the name is Miller. | dor't have it at my fingertips
because obviously | wasn't expecting this -- that talks about'juror_s acting as experts
and basically sitting on other jurors heads about this kind of thing. You see it with
doctofs, lawyers if somebody leaves thoée on. This case involved a nurse. My
recollection is that -- obviously people can bring their common, everyday experience
to the jury pool. Now if he tries to go beyond that it could create a problem, but |
think that's terrible with an instruction. | think it Was a foregone conclusion with his
gas industry background that he might -- if we decided to make this a big debate
whether he’d sprayed him or not might come to this conclusion. We all knew what
his background was. Butif the Court was inclined to have an instruction that says
you are to limit your discussion to your common sense and -- | think there is an
instruction on that and what the testimony is. it's not been read yet, but | think
there's an instruction that talks about limiting consideration to those sorts of things. |
think that cures the problem.

THE COURT: Well, here’s just -- you know, 1 don't exactly kndw the case that}
you're talking about, but here's the concern if 1 could just sort of further articulate -

MR. COFFEE: Sure. |

THE COURT: -- and then hear from both of you. You know, leaving anybody
with any kind of expertise on the panel is always an issue. For example, you leave
a lawyer on there, he's going to have opinions about the law. He's going to -- he

may have opinions about credibility. For example, let's say he's a criminal defense
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attorney: he deals with a lot of people who are accused of crimes, and he deals with
a lot of people who probably lie to him all the time, that's just a fact of life. And so
having him sit in there and say, look, | see a lot of people; | have this instinct for
people who are telling the truth; | deal with liars all the time; | believe this guy's not
telling the truth. That's not necessarily -- at one level that expertise because he'’s
saying | deal with these people all the time: | have an opinion that is arguably more
valuable than that of other people as to whether this person’s telling the truth or not.
That's always a risk you run with people who have any kind of training or education
in anything that relates to the case.

The problem -- the concern that | have here is this is a little bit different
in my mind from that because it's not that this guy is saying, look, | have experience
with angry people, the way a psychologist would. | have experience with'-- you
know, it's more like | have facts. | know how the oil and gas industry works. We
spent hundreds of millions of dollars on this stuff. Those are facts as opposed to |
deal with this thing all the time and | believe [ havea stronger 6pinidn asto
someone’s credibility or believability, those kinds of things. That's my concern.

" MR. COFFEE: And understood. And if the issue was whether or not it was
accidentally or intentionally sprayed, whether the gas pump was not operat‘tronal, ifit
was a civil suit against Circle K1 would understand the concern. There's no
question that Mr. Newell sprayed him. There's no question that he sprayed him a
second time, that's been admitted to too. With those things in mind, | just don’t
know how this -- it affects the jury necessarily. We go through great pains when we
pick juries, obviously, and i don't know that we have an absolute right to have jurors
picked when they get involved in misconduct. The Court has the right to remove

them in certain instances. | just don't believe that we've raised fo that level. | don't
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think there’s any préjudice to the defense. | don't think there's any prejudice to the
State in leaving‘ him on and for that reason would object to moving him to the
alternate. |

It's also going to change the makeup of the panel. We've got about
split men and women on the panel. | noticed when we went through peremptory
challenges the State struck a lot of men; | struck a lot of women. That's how this --

MS. WONG: You struck all women.

MR. COFFEE: And you struck all but one man -- we start changing the
balance of things too. And all those things --

MS. WONG: Well -

MR. COFFEE: -- go into consideration when we pick a jury, Judge, obviously.

THE COURT: Well -- | mean, 'l just be biunt with you. I'm not in love with
that argument because part of the --

MR. COFFEE: | know.

THE COURT: -- because the possibility to have to drag in an altemate is
something that you should've been thinking of all along. | don't -

MR. COFFEE: Understood.

THE COURT: --that that's a - you know, all I'm saying is 'm not -- you know,
that particular argument I'm not really in love with. But anyway, State, anything you
want to add to that?

MS. WONG: Your Honor, | guess - | mean, Mr. Stephens and | don't really
have a problem keeping this particular juror. Our concern is really more so for
app‘ellate purposes. This particular juror has now done an experiment outside of the
courtroom. If he shares that information with the rest of the jurors and somehow the

Defendant's convicted of these charges and it goes up on appeal, well now they're
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going to say that the jury was tainted. Whether they find thatis a réversible error, |
don't know, but maybe they'll come hack and find Mr. Coffee ineffective, so that's
more my concern. | don't have a problem with this juror.

THE COURT: Yeah. Honestly, based on what Mr. Coffee said, 'm pretty
sure that for purposes of direct appeal because he's the one opposing getting rid of
this guy that wouldn't be an issue. But the issue is more along the lines of were you
ineffective in opposing thls guy bemg moved.

MR. COFFEE: And | can also -- Mr. Newell at this pomt - give me two
second. | guarantee Mr. Newell will get up and say he waives any challenge and
any post-convictions rights in that regard. | don't know how effective it is, but the
point is I'm sure Mr. Newell’s in agreement with me. Are you Mr. Newell?

THE DEFENDANT: I'min agreement with both the gentiemen. Both of --
MR. COFFEE: And you have no problem with the gentleman in seat - which
juror was it?

THE COURT: Juror 11.

MR. COFFEE: Juror Number 1 1 .the fact that he knows how a gas pump
operates and played with a gas pump this morning, you have no problem leaving
him on the jury?

. THE DEFENDANT: 1 wouldn't think there’d be a problem.

MR. COFFEE: Okay.

THE COURT: Well -- | mean — again -- yeah, | don't know how
indiscernible] it is because --

MR. COFFEE: | don't know.

THE COURT: -- Mr. Newell as he sits here now isn't, you know, actually in

prison. Things look a little bit different in there -
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' MR. COFFEE: | -
THE COURT: -- as I'm sure you know, Mr. Coffee.
MR. COFFEE: | understand, Judge, but we reserve waivers. And the

—

Supreme Court --
THE COURT: Right.
MR. COFFE-E: -- does take them seriously.
THE COURT: Well -- | mean - all right. Let me -- the panel's not here.

There's not a lot we can do. Let me at least think about this because the concern is

© o ~ 3 O e W M

-- | mean -- look, obviously part of my job is to think about preserving the record,

—_
o

what's going to happen in appeal, what’s going to happen in post-conviction. But,

—
—

you know, in my opinion judges shouldn't live their lives worrying about being

-
N

reserved on appeal because sometimes you're just going to be reversed because

-
[

the Supreme Court decided to just change the law and you can’t controi that.

—
=N

My job here -- yeah, partly it's to protect the record for appellate

—
O

purposes, but the other bigger part of my job is | have to do what | think is right. |

—
(@]

have concerns about this guy. Is it fair to everybody? To you -- you know, you may

—
-~

be waiving it, but if | think it's going to jeopardize your client then, you know, | at

—_
Qo

least arguably have an independent duty to make sure this guy’s not going to screw

—_
O

your client.

MR. COFFEE: Understood.

N
o

THE COURT: And so let me -- since we can’t do anything tonight since the

N
—

N
[y )

jury’s home, let me think about that a little bit and whether or not -- | mean,

obviously, | have some concerns about the fact that he apparently didn't understand

NN
A~ W

1| my instruction that you're not supposed to go out and dd all this stuff on your own.

3]
o

That - it's twofoid.' Number one, the fact that he did the experiment, and number
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two, apparently he’s not following instructions; that's the other concern that | have. -
And the prob!enﬁ is we don't which way that's going to go in the jury room. Isit
going to help you or is it going to hurt your client. And so independently of what
your client wants to do on appeal, if there's an appeal, or wants to do on post-
conviction, if there’s a post-conviction proceeding, | still have to do what | think is the
right thing to do and the fair thing to do to everybody.

MR, COFEEE: Absolutely. The only other point that | would make, Judge, is
what he's talking about doing isn't, for example, putting ice in a freezer to figure out
how long it takes to freeze, something that we might not know regularly. This is a
pretty common thing. if he had pumped his gas two days beforehand and the
question he said, | pumped gas two days beforehand the pump didn't stop, nobody
would have an issue with it. So the experiment -- when we're talking about
expefimenting and things it's something in the common, 1 don’t know if it's fair to
gven call it an experiment. It's something in the common [indiscernible] | pumped
gas and it didn’f stop. He did say | tried it, s0 | guess maybe that makes it an
experiment, but it's not something that uncommon. Does the Court understand my
-- what my point --

THE COURT: No, | understand exactly what you're saying because we all - |
guesé here’s where | --

MR. COFFEE: We all doiit.

 THE COURT: -- here's where my concern is, and I'm not -- I'm not trying to
argue with you or anything like that.

MR. COFFEE: Right.

THE COURT: ! just wanted to make that clear. I'm just expressing my

concerns because | understand where your argument -- | guess my -- maybe -- |
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. they shut off when the seal is broken. And sometimes it's aggravating because you '

don’t know if 'm articulating my concern all that'clearly, maybe that's the problem.

Everybody pumps gas. Everybody kind of knows that sometimes pumps, you know,

want to do the auto fill thing and you have to keep looking at it because it keeps
shutting off and you're like what the hell | -- you know -~

MR. COFFEE: Right.

THE COURT: -- you know, everybody’s got that experience. | guess my -- I
guess the concern, even with the statement you made, is this. | mean, the missing
pieces -- we don't know -- exactly know what he did, but let's assume the worst case
scenario. We've all had the experience of having the aggravating thing where we all
pump gas into the tank, but what most people probably don't do is what this -- what
I'm concemed about what this guy did is hole the pump not anywhere near the car
and just see if it sprays out. That's an experience | can tell you | personally don't
have. I've never tried it. | don’t know -

MR. COFFEE: | have. -

THE COURT: --if you've tried it. Have youreally, okay. But | would guess
most people haven't. | don't know that that particular thing is within thé common
knowledge of just everybody because | can tell you I've never tried it and I've.
pumped gas thousands of times. | wouldn’t do it because it's dangerous. And so
it's -- I'm not s0 'sure that you're right that that is particularly in everybody's
experience, but let me think about it. | mean, I've expressed my concerns. I'm not
making a ruling, but it - the whole thing’s just a little bit troubling to me, obviouély.
And my concern is, you know, it could hurt the State, but my other concernis it --
maybe it hurts Mr. Newell. Maybe he regrets this whole thing. He's like, crap, we

should've kicked his guy off the jury. You know, we don't know that, but let me chew
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on that. | don’t honestly want to waste a whole bunch more time on this. Let me
just think about that a little bit, chew on it a ittle bit and — all right,

MR. COFFEE: Fair enough.

THE COURT: s there something you want fo add to that?

MR. COFFEE: And, Judge, if you do decide to remove him 1 would ask that
we voir dire him as to actually what the experiment before you remove him.

THE COURT: Yeah. | mean, because that’s what the problem is. | guess, |
have this assumption about what he did.

MR. COFFEE: Yeah.

THE COURT: You know, I'm assuming he’s pulled out of the tank and, you
know, poked it in the air. Maybe he -- on the other hand, maybe he’s just observing.
He happened to get gas, maybe he’s observing, | don't know. But let me think about
whether we even need to do that. At the very least | think what we might want to
think about doing because I'm a little bit - this may be an unfounded concern, but |
guess 'm a litle bit concerned with the thrust of ali this which it seems to be he's
trying to revisit something that's been stipulated to. So I'm wondering if we should --
if we leave him on there, throw in an instruction that you are instructed the parties
have stipulated that gas was sprayed from this pump so that he's not in there talking
about, well, how do we know that gas even came out of there. How do we know
what -- you know, that kind of thing.

MR. COFFEE: Sure.

THE COURT: Are you guys okay with at least doing that?

MR. COFFEE: Sure.

THE COURT: Because clearly that’s a stipulation you're making, but I'm not

sure he caught that.
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MR. COFFEE: Sure. _
THE GOURT: Al right. Well, let me chew on that
Anything else you guys want to address while we're here?

MR. COFFEE: No. '

THE COURT: And, Mr. Coffee, did you have & copy of your proposed
instructions so | can at least take a look of them tonight if you got any cases that you
want me to look at.

MR. COFFEE: I did. Hold on.

UNIDENTIFIED SPEAKER: What time is-counsel coming back tomorrow?

THE COURT: | told them to come hack after the morning calendar because
they said they might spend a couple hours on the jury instructions, so | told them to
come back 9:30ish because it’s such a short calendar.

UNIDENTIFIED SPEAKER: The Defendant [indiscernible].

THE COURT: Yeah, we probably need the Defendant 9:30 then as well.

MR. COFFEE: [fit's easier for the transport, let me talk to Mr. Newell
because | don't know if he needs fo be up to settie instructions. He's prob'ab|y
willing to waive - |

THE COURT: Oh, okay, ask him that.

MR. COFFEE: -- being here.

THE COURT: That'd make it easier for the officers, I'm sure. Yeah.

[Colloquy between defense counse! and Defendant]

MR. COFFEE: Mr. Newell's Willing to waive his presence for settling jury
instructions.

THE COURT: Okay. Then we don't need him‘ here until -- do you want him

here a littie bit earlier to talk with him or not?
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MR. COFFEE: Yes.

THE COURT: So what time, 11:30ish? .

MR. COFFEE: 11:45 even, s0 -

THE COURT: All right. So we'll put him down as 11:45. We don't need him
for the 9:30 session then. All right. Excellent.

MR. COFFEE: Very good.

THE COURT: Makes it easier.

Anything else you guys want to address tonight or not?

MR. COFFEE: No, Judge. 1was just going to give you instructions. My
understanding is one through six the State’s not going to object to, 80 i wouldn't
spend too much --

THE COURT: Are they numbered?

MR. COFFEE: Yeah. I've got -- Ms. Wong did it this way and it's a good
idea, put page numbers on it.

THE COURT: Yeah.

MR. COFFEE: Through page six is not objected to. 1think starting at page
seven’s where we're going to be -

- THE COURT: Okay.

MR. COFFEE: -- disagreeing about some things.

THE COURT: Here's what | would ask. If you can also email that to Paula.

MR. COFFEE: Sure.

- THE COURT: That way when they're settled she can just cut and paste them
into the whole thing and we can get them started then; all right.

MR. COFFEE: Sure. And we've already talked about where we're going to

put the instructions in the State’s copy and all that sort of things --
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THE COURT: Okay.

2 MR. COFFEE: -- so we're a step ahead.
3 THE COURT: All right. Excellent. |
4 All right. See you guys tomorrow morning then.
5 MR. COFFEE: Thank you, Judge.
-6 MR. STEPHENS: Thanks, Your Honor.
7 [Jury trial - Day 3 concluded at 5:28 p.m ]
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9
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21 || ATTEST: Pursuant to Rule 3(c)(d) of the Nevada Rules of Appellate Procedure, |
acknowledge that this is a rough draft transcript, expeditiously prepared, not
22 proofread, corrected, or certified to be an accurate transcript.
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