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| MURRAY PETERSEN, an individual,

Electronically Filed
05/23/2014 10:22:12 AM

| Michael Stein, Lsq. m i-ka‘m

i Mevada Bar No, 476U
| Brian B, Reeve, bsq. CLERK OF THE COURT
Nevada Bar No. 10197

SMNELL & WILMER L.L.P.
3883 Howard Hughes Parkway
Suite 1100

| Las Vegas, NV 89169

Telephone (702} 784-5260
Fmatl: mstemi@swiaw.com

Attorneys for Plaintifi

U Bank of Nevada, a Nevada banking corporation

DISTRICT COURT
CLARK COUNTY, NEVADA

BANK OF NEVADA, a Mevada banking b (ase Moo A-13-680012-C
i corporation,

Plaintiff, l Dept. No.: |

Date of Hearing:

.'S- 4 + L . "
K Fime of Hearing:

Diefendant.
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PLAINTIFF'S RULE 89¢) MOTION TO ALTER OR AMEND JUBDGMENT

Plaintifl Bank of Nevada (“BON™), by and through its counsel, Snell & Wilmer LLP, |

files its Motion to Alter or Amend Judgment pursuant to NRCP §9(e) and requests that the Court |

prant summary judgment in its favor. This Motion is based on the papers and pleadings on file
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" herein, the following Memorandum of Points and Authorities, the exhibits attached herete and any

oral argument the Court may entertain,
Drated this 23 day of May, 2014,
SNELL & %‘k LMER g,
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Rrian B. Reeve, Esq. (Nevada Bar No. 10197}
3883 Howard Hughes Parloway, Suite 1100
f.as Vegas, Nevada 89169
Artornevs for Plaindiff Bonk of Nevada

NOTICE OF MOTION

TC:  DEFENDANT MURRAY PETERSEN AND HIS COUNSEL OF RECORD
PLEASE TAKE NOTICE that Plaintiff will bring the foregoing PLAINTIFE'S RULE

5%(e) MOTION TO ALTER OR AMEND JUDGMENT on for hearing/decision on the 23 day
ers

of June 2014, in Department | of the above-entitled Court.

Dated this 23 day of May, 2014,
SNELL & W Qi}*}x LLF

B j;"' : ‘1 : _\:“"i\'?-m\ .
S MicHER] g U Neca Bar No. 4760 I

Brian R. wa Es {(Nevada Bar No, 10197}
3883 Howard Hugheﬂ; Parkoway, Suite 1100
f.as Vegas, Nevada 89169

Astorneys for Plaintifi Bank of Nevada
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MEMORANDUM OF POINTS AND AUTHORITIES

i. MTRODUCTION
The Court should alier or amend its Findiogs of Fact, Conclusions of Law and Judgment |

(“Judgment”) and accompanying Order Denying Plamuff’s Motion for Summary Judgment and |

IV Grantin g Defendant’s Countermotion for Summary Judgment ("M Order”™) for three independent

Il reasons,

fwo promissory notes at issue in this case — Note A and Note B - evidencing two different loan
amounts from BON 1o borrower Red Card, LLC. A First Deed of Trust secured Red {ard's |
repayment of Note A and a Second Dieed of Trust secured repayment of Note B, Defendant Petersen
guaranteed repayment of both foans,

As a first deed of trust holder and a second deed of trust holder — ie., 8 junior Henholder ~ |
RON is governed by two separate statutory schemes for obtaining a deficiency judgment, NRS

40.455 does not apply to holders of junior liens. Rather, NRS 40,4631 through 40,4639 applies 1o

junior Henholders seeking a money judgment when a foreclosure has ocourred,  Importantly, NKS

40.4639 only requites a junior lenholder to commence “{a] civil action” within six months of

q

foreclosure; it makes no mention of an “application.” Since BON indispulably commenced a “civil

- action” for a deflelency against Pelersen, it 18 entitled to summary judgment with respect to the |

remaining indebtedness owed under Note B,

Second, by watving the one action rule, Petersen waived the right to invoke NRS 40,435, and |
that right is not resurrected by NRS 40.495(3). This s a second, independent reason why the six |
month “application” requirement 1o NRS 40.435 does not apply.

Third, although NRS 40,455 is not applicable in this case because the deficiency 15 based

- upon BON’s junior Henholder status, the Court’s striet interpretation of the word “application” — i.¢.
| that “application” means “motion” and nothing else ~ is inconsistent with legislative history, canons

| of statwtory construction, and case law interpreting NRS 40,435, These sources of interpretation |

mandate a broader construction of the term “application” — one that encompasses the initiation of an

-3
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“action” as well as a “molion.”
il RELEVANT FACTUAL BACKGROUND!
BON and borrower Red Card, LLC entered into two promissory notes, Note A and Note B,
evidencing two loans. Note A was in the amount of $1,444,898.00 and was seeured by a First Deed

of Trust. Mote R was int the amount of $1,092,591.00 and was secured by a Sccond Deed of Trust,

See Exhibits 1, 4, 5 and 6 to MSI; Judgment al §9 1.7,

Petersen executed g Commercial Guaranty in favor of BON guaranteeing full and punctual

nayment of both loans. See Exhibit 7 to MBJ; Judgment at Y 9-11. Under NRS 40,495 and the

fermas in the “GUARANTOR’S WAIVERS” section of the Commercial Guaranty, Petersen waived

the provisions of NRS 40,430, fa

The Court found that Red Card failed to make the required loan payments and Petersen failed

| to repay Red Card’s indebtedness as agreed in the Commercial Guaranty. See Judgment at 9 12; see |

also Exhibit 3 to MR, As a result of Petersen’s default, BON filed this guarantor deficiency action |

| on April 12, 2013 pursuant to NRS 40,495, As of the date of the commencement of this action, the |

| amount of indebtedness due under Note A was $1,843,726.54 and the amount of indebtedness due

under Note B was $1,256,071.75 for a total indebiedness in the sum of $3,099,798.19. See Judgment
at § 16; see also Extubit 14 to Mk
Omn June 18, 2013, the property securing the loans was sold via trusiee’s sale for the amount

of $1,400.000. See Judgment at § 12; Exhibit 10 to MSI. A Stipulation and Order was gutered on

L December 13, 2013, wherein BON and Petersen agreed that the fair market value of the Property,

as of April 12, 2013 (the commencement of the action), was $1,990,000. See Exhibit 11 1o M3J.
FEER EEGAL STANDARD

NROP 59¢e) allows a party to file a motion to alter or amend a judgment within 10 days

| after service of written notice of entry of the judgment. The requirements for filing a Rule 39(¢}

motion are minimal: in addition to being timely filed, the motion must “be in writing, . ., state

| with particularity [its] grounds [and] set forth the relief or order sought.™ AA Primo Builders,

R I R R T S L L i

' A complete recitation of the material facts is set forth in Plaintiff’s Motion for Summary
Judgment filed on January 16, 2014
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LLC v Washingion, 245 P.3d 1190, 1192 (Nev, 2010). Rule 5%{¢) motions have been interpreted

as “cover[ing] a broad range of motions, [with] the only real limitation on the type of motion

| permitted [being] that it must request a substantive alferation of the judgment, not merely

correciion of a clerical error, or relief of a type whelly collateral to the judgment.”™ /d at 1193,
“Among the ‘basic grounds’ for a Rule 58(e} motion are ‘correct{ing] manifest errors of law or
fact,” ‘newly discovered or previcusly unavailable evidence,” the need “to prevent marufest |
injustice,” or a ‘change in controlling law.”™” /d

PMlainiiff fles the instant Motion to correct a manifest error of law and prevent a manifest

P injustice,

iV, LEGAL ARGUMENT

A BON, as a Junior Lienholder, is Entitled to Summary Judgment On the Debt

Ewdemed by Note B and Formerly Secured by the Second Deed of Trust

The Court’s Judgment concludes that NRS 40.455 applies to this deficiency action and |

| that BON did not comply with the statute because it did not file a “motion” for g deficiency
. judgment within six months after foreclosure. BON 13 eniitled to an amended judgment in s

| favor because NRS 40.455 does not apply to BON in its capacity as a junior Hepholder. As g first |

deed of trust holder and 2 second deed of trust holder, BON is governed by two separale statutory

 schemes for obtaining a deficiency judgment, NRS 40.455 does not apply o holders of junior Hens, |

Rather, NRS 40,4631 through 40,4639 applies to junior lienholders seeking a deficiency judgment.

1. WRR 44,4631 through 40,4639 govern deficiency actions by junior hienholders
In 2011, the Legislature enacted a statutory scheme governing deficiency actions by junior
Henholders, See NRS 40.4631-40.4639, WNRS 40,4639 provides:

A eivil action not barred by NRS 40,430 or 40.4638 by 4 person to
whom an obligation secured by & Junior mortgage or Hen on real
property is owed to oblain a money | fucgrnbat dgainst the debioy
after a foreclosure sale of the real ;‘nﬂpwm o & sale i Henaf'a
foreciosure sale may only be compuenced within § soathy alter the
date of the foreciosure sale or sale in lieu of a foreclosure.

(Frophasis added). This statuie specifies that a junior Henholder must commence 2 “oivil action”




1 1 within six months of foreclosure to obtain a deficiency judgment, The statute does not use the term |
2 | “application” when referencing the institution of a deficiency judgment proceeding within six

months of foreclosure like it does in MRS 40,455, A jurdor Henholder need only file 2 civil action,

Lok

4liea cormplaint, to satisty the requirernents of MRS 40,4639 °

LA

Here, Petersen waived the one action rule allowing BON to file suit before foreclosure in

6 |\ accordance with NRS 40.495(2) and {4}, See Judgment at ¥ $-11. Plaintff filed thus action on

~

April 12, 2013 and subsequently foreclosed on the Property on June 18, 2013, BON filed its
g | complaint before foreclosure, instead of within six months after foreclosure, but this is not a basia for |
g ) denying BON’s motion for summary judgment. Fust, the United States Dnstrict Court for the

10 i DHstrict of Nevada has rejected the argument that a lender fails to comply with the statute by filing a

11 § complaint before foreclosure instead of after foreclosure:

3_1__161}. & ‘f«‘}i’ itmer

17 The opposition is based on Defendants’ coptention that N.E.S.
& i 401,430, the “one action rule” and NR.S. 40,455, the * d@huem}
: 13 & mdgmgm statpte”, protect them from a deficlaey judgment,
; requiring apphcaimn for judgment within six months ﬁm the date
14 of the foreclosure sale. Plaintiff brought this actiop belore the
foreclosure sale, not afier the foreclosure sale. The Court rejects
15 fhe srewment that this setien venld pot be brovght untll sfter
: the i‘m*eazimag;g: sale, Rrefondant mmmntars W &né‘ti the one
16 il action ruale. The subjset time g}tmmﬂn acts ondy as a Hmitation
of time within which an svtton may be brought. It dees not
2 17 | purpert ie address when the cause of action accrued,
Defendants’ inter premtmn flies in the face of N.R.5. 48,495
18 | which allows actions against guarantors before a sale has
pecurred. Plainfifls canse of action accerued upon default, The
19 | deficiency statute only functions te limit damages.
50 Interim Capital, LLC v. Herr Law Grp., Lid, 2:09-CV-1606-KJD-LEL, 2011 WL 7053800 at '*‘1
91 (D. Nev. Aug. 23, 2011) {emphasis added). Based on the reasoning of Herr, where a guarantor
Fa
o has waived the one action rule 8 lender may file a deficiency action before foreclosure under NRS
. 40,495 without ranning afoul of NRS 40.455 or 40.4639. The six month lumitation period in NRS
33 g P
.1 40,4639 cimplv sets a deadline by which a civil action must be filed; #t does not prescribe when a
24 P ; P
55 deficiency aclion accrues.
26 BON’s pre-foreciose deficiency complaint satisfied the requirements of NRS 40,4639
27 L such that no “amendment” was required after foreclosure. Like the defendant i Herr, Petersen
og 17 2 Under NRCP 3, "‘[ a} civil action is commenced by filing a complaint with the court.”
-6 -
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waived the one action rule allowing BON to file suit separately and independemtly from the |
fareclosure sale. In addition, like the plaintiff in Herr, BON filed its complaint under NEN |
40,495, which specifically authorizes a lender to file suit against a guarantor before foreclosure.

Second, as set forth in Plaintif®s Reply in support of Motion for Swrnary Judgment, the

| argument that BON was required to “amend” its complaint within six months after foreclosure yields |

an unreasonable and absurd result. See Reply at 16-17. Where a guarantor deficiency action is

| already pending, it makes no sense 1o require a party to “amend” its coroplaint within six months |

of a foreciosure 1o re-assert the same claim against the same party under the same facts. The
entire purpose of an amended complaint is to add pew parties, new clairs or new material facts,
See NROP 15, The “amendment” contemplated by Petersen does none of these things,

Further, it is well-established that the law does not require the performance of idle or

unnecessary acts. See Alfenbach v. Ridenour, 31 Nev, 437, 279 P. 32, 37 (1929 (Mhe faw does

| not reguire idle acts” that are unnecessary 10 do justice.); Cox v. United States, 31 US. 172, 202

L {1832) (“the law surely ocught not to be so comstrued as to require of a party a mere idle

ceremony],] the law was intended for real and substantial purposes].]”)y; Southern Pac. Co. v. Cadd.

Adjusiment Co., 237 F. 954 (9th Cir. 1916) (“The law looks to the substance of things, and does

not require useless forms or ceremondes.”). When a lender has already filed a complaint seeking
a deficiency against a guarantor pre-foreclosure, as permitied by WRS 40.495, it would be
unnecessary to make the lender “amend” its complaint within six months of foreclosure o allege
the sarne facts and the same claims, Such a needless act frproperly exalts form over substance o |
contravention of Nevada law.

I tend to agree that it does not necessarily reguire an amendment {o
the Complaint but, you know, a literal reading of 435 just says an
application for a deficiency judgment, That sounds like a motion to
0.

| See Transcript of Proceedings at 12:22-13:1 attached hereto as Exbibit 1. After hearing the Court’s

| cormmments, Defendant’s counsel changed his stance and began to argue that there is no need for an

"7
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18 || was not required to subsequently amend is compdaint or otherwise file an “application.”
3 ¥

o .} Lo

amended complaint, only an “application™

THE COURT: Is - is the purpose notice only? I3 the purpose of
455 --

MR, MOKNIGHT: The purpose is to make sure there 19 ap
application. He’s saying -

THE COURT: Well, but [ mean that’s -

MR, MOKNIGHT: I don’t — Amended Complaint, fhere’s no need
For an Admended Complaint. The day after the stipulation they
could’ve asked — made an application and said, we got the amount,
and this is what our fees are, and this is what the interest is, and et
celera, et cetera, give us a judgment. That would be an application.

Spe Fxhibit 1 at 31:4-14 (emphasis added), Ultimately, the Cowrt’s Judgment was based on

| the finding that Plaintiff had not filed an “application” - ie. a “motion” — within six mounths afier |
| foreclosure under NRS 40,455, Bur ihe Court's conclusion only applies (o Plainilf in its capacity a5

| a first deed of trust holder. The “application” requirement in NRS 40.455 does not apply to Plaintiff

in its capacity as a second deed of trust holder; instead, junior lienholders only have to conunence a

U “civil action,” which is accornplished by filing a complaint. See NRS 40,4039, As & junior |

lienholder, BON was only required to file “an action” for a deficiency judgment, which 1t did, and |
. b ; ; |

Accordingly, the Court should grant summary judgment in BON's favor with respect o the

| indebtedness owed on Mote B,

2. BON is entitled to summary judgment on Note B in the amount of $1,105,794.29

As a junior lenhotder, BON is entitled to summary judgment on Note B, which was secured |

| by the now wiped-out Second Deed of Trast. As of the date of the commencement of this action, the

amount of indebtedness on Note A was $1,843,726.54, See Exhibit 14 to MS8L The amount of

indebtedness on Note B as of the same date was $1,256,071.7S. The parties entered mto a
| stipulation and order sefting the fair market value (“FMVY™) of the Property at $1,990,000. bee

- Exhibit 11 to MSE The Property was 50ld via wustee’s sale for $1,400,000, but since the FMV 13

Z8 .
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rore than the price paid at foreclosure, FMV is used to calenlate the deficiency amount. See Exhibit |

10 to MSJ; see also NRS 40.495(4),

The FMV was sufficient to satisfy the entire indebtedness on Note A secured by the First

| Deed of Trust and a portion of the indebtedness on Mote B, Specifically, afler subiracting |

$1,843,726.54 {indebiedness on Note A) from §1,990,000 (FMV), there is §146,273.46 efi over io
apply towards the indebtedness on Note B, Afier subiracting $146,273.46 from $1,236071.75 |

(indebtedness on Note B, the deficiency remaining on Note B is $1,109,798.23, plus prejudgrnent

U interest in the amount of $150,932. See Fxhibit 14 to M8,

The Court should amend s Judgment by awarding Plaintiff the following amournts and
denying Petersen’s countermotion for summary judgment:

Caleulation of Deficiency

Tudebredusss on Note A % 1,843,726.54
EMV on Action Commencement & (L.990.000.003
Amt. FMV exceeds indebledness
on Mote A 3 (146,273,458}
Indebtedness en Note B 3 1,256,071.75
At FMVY exceeds indebtedness
on Note A S {146,273 463

Deficiency remaining on Nete B § 110979825

Calculation of Inferest
Default Interest Hate 12.24%
Interest Period (4/26/2013 1o

S/2G/2014)

Total Interest

($377.33 X 400 days)

B. NRS 40.455 Does Mot Apply Because Petersen Waived the One Action Rule
Under NRS 40.430(1), an action filed pursoant (o NRS 40.495(2) 13 not required to conform
{0 the provisions of NRS 40,430 to NRS 40,459, inchusive. NRE 40.430(1} provides;
Except in cases where a person proceeds under subsection & of
NRS 40.4¢5 or subsection 1 of NRS 40512, and expept as

otherwise provided in NRS 1IBC.220, there may be bt one action
for the recovery any debt, or for the enforcemenmt of any right
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secured by a morigage or other len upon real estate.  That acfion
must be in accordance with the provisions of NRE 40.438 io
48,459, inclusive. In that action, the judgment must be rendered for
the antount fund due the plaintiff, and the ponrt, by iy deores o1

adgment, may direct @ sale of the supumbered propertyy or such

N .

part thoreel as Iz necessary, and apply the proveeds of the sale as
provided in NRH 40464,

(Fmphasis added), NRE 40.495(2) provides:
Fxcept as otherwise provided in subsection 3, a guatantor, surety of
other obligor, other than the moripagor or grantor of o deed of trust,
may waive the provisions of NRX 40430, I a guavaner, surety or
other obligor waives the provisions of NRS 40.420, an action for
the enforcement of that person’s obligation to pay, satisfy or
purchase all or part of an indebtedness or obligation secured by 2
mortgage or Hen upon real property may be mainiained separately
and Independently fromy: {a) An action on the deby (b} The
exercise of any power of sale; (&) Any action to foreclose or
otherwise enforce a mortgage or len and the indebtedness or
obligations secured thereby; and (d) Any other proceeding against a
mortgagor or grantor of a deed of trust.

(Emphasis added).

NRS 40.430(1) states that wafess an action is brought pursuant to 40.495(2), fat acrion rust
comply with NRS 40,430 to 40.459. Henee, actions brought under NRS 40.495(2) are nor reguired
o be in accordance with NRS 40.430 to 40.4539, which includes NRS 40455, Any other
interpretation would render the first sentence of NRS 40.434(1) meaningless and the Nevada |
Supreme Court has held that “{njo part of a statute should be rendered meaninglessf.]” Cify of Kewno
v. Blde, & Const, Trades Council of N. Nevada, 12 Nev. Adv, Op. 2, 251 P34 718, 722 (2011).

Here, Petersen expressly waived the provisions of NRS 40,430 and BON indisputably filed |
ita action under NES 40.495 — fe. the “exception” io the one action rule. See Exhibit 7 to MiJ;
Judgraent at 9 9-11. Petersen cannot waive the one action rule and then later assert 1is protections.
Such a reading of the statutes wounld eviscerate the direct and express language of NRS 40.430 and |
40.495(2), which provide that when a guarantor waives the provisions of NRS 40.430, a Lender ‘
may maintain an action against a guarantor “separately and independently from” an action on the

debt or any action to foreclose or otherwise enforce a mortgage or Hen and the indebtedness secured

thereby, and that under such circumstances the lender need not comply with NRS 40.430 1o NRS

210 -




P 404359,
Z NRS 40.495(3) does not change the result.  That provision states that “[ijf the ohliges

smaintains an action to foreclose or otherwise enforce a mortgage or lien and the indebtedness or |

i

4 1 obligations secured thereby, the guarantor, surely, or other obligor may assert any legal or equitable

5 || deferses provided pursuant to the provisions of NRS 40451 1o 404639, inchusive.” (Eraphasis
6 | added). Petersen argues that NRS 40.495(3) applies and that one of the available legal defenses is
7 1 the application of NRS 40.455. Petersen is incorrect. NRS 40.495(3) does not apply in this case |
§ || becanse BON has never mainteined an gefion 1o foreclose or otherwise enforce & morigage or len
9 | and the indehtedness or obligation secured thereby.” A trustee’s sale pursuant to NRS 107,080 is

15 | mot “an action” and therefore the trustes’s sale of the property in this case did sor trigger NES |
11 | 40.495(3). See NRS 40.430(6) (“As used in this sechion, an ‘action” does not include any act o ;

12 I proceeding: . . . {e) For the exercise of a power of sale pursuant to NRS 107.080.) In order to

T }‘ N e amn . Ao . X - - . a
W R 13§ trigger NRX 40.495(3), one must initiate an action to foreclose or otherwise enforce a hen

Crtherwise, without an action, a guarantor would have no forum in which to assert legal and

equitable defenses, No such action to foreclose or othevwise enforee a lien has heen filed by BON.

Meither is the instant case “an action to foreclose or otherwise enforee a morigage or lien and

& =
I
i

the indebtedness secured thereby.” Parsuant to the unambiguous language of NRS 40.495(2), BON
18 Il initiated this action against Petersen on the Commercial Guaranty separate and independent from |
19 || the type of foreclosure action contemplated in NRS 40.495(3). Because neither the trustee’s sale of

20 | the property nor the instant sction constituies “an action to foreclose or otherwise enforce g

21 morigage or len and the indebteduess secured thereby,” NRX 40.495(3) does not apply. Petersen
22 8 cannot assert NRS 40455 as a legal defense’ and BON is entitled to summary judgment in its favor.

23 LON Legisiative History, Canens of Statutery Construction and Relevant Case Law Support |
BON's Interpretation of NRS 40.4535 }

24 i
25 | Assuming for sake of argument that BON's deficiency wasn’t based npon being a juniot |
2 B -

| 3 Any concern that Petersen’s waiver of the one action rule might result in a donble recovery

47 | because NRS 40,435 through 40.459 do not apply 18 unfounded bocause the Legixlature
specifically included analogous “fair value™ provision m NRS SLATI(4) that oxist o NRS 40.433
oy I through 40.439. Hence, guaraniors are still protected from a double recovery.

<11
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lienholder and that NRS 40,455 applies, which for the reasons articulated above it does not, the

Cowrt’s striet interpretation of the word “application” — Le. that application” means “motion” and

. nothing else — is inconsistent with legislative history, well-settled canons of statutory construction,

and case law interpreting NRS 40,453, These sources of interpretation dictate a broadet construction |

- of the term “application” than the Cowrt adopied in its Judgment — one that mclodes the indtiation of

| an “action” as well as the filing of a “motion.”

When consiruing a statute, courts first look to the statute’s plain language. Estafe of |
Maxey v. Darden, 124 Nev. 447, 454, 187 P.3d 144, 149 (2008) “When, however, a statute 15
susceptible 1o more than one reasonable interpretation, it is ambiguous, and we must then look
bevond the plain language to ‘examine the statute in the conlext of the entire statutory scheme,
reason, and public policy to effect a construction that reflects the Legistature’s intent.” id
“When a statute js ambignous, this court determines the Legislahure’s intent by evaluating the
legislative history and construing the statute in a manner that conforms to reason and public policy.” |
Great Basin Waler Network v, Stofe Fag'r, 126 Nev, Adv. Op. 20, 234 P3d 912, 918 (2010),
“I'Wihers a statute has no plain meaning, a court should consult other sources such as legislative
history, legislative intent, and analogous statutory provisions,” State Furm Mt duio. s, Co. v
Comm'r of Ins,, 114 Nev., 535, 540-41, 958 P.2d 733, 736 (1998},

k. The term “application” in WHS 48.4535 is ambiguous

The meaning of the term “application”™ in NRS 40,455 i ambiguous because il 19
susceptible to more than one reasonable interpretation.  When the Legislature does not

specifically define a term, the Nevada Supreme Court “presume{s] that the Legislature intended |

L o use words in their usual and natural meaning.” Wyman v, Slate, 125 Nev, 592, 647, 217 P.3d

L 572, $83 (20093, The term “application” has several common definitions, including “request”

and “petition.”  See www.merriam-webster.cor/dictionary/application. Both complaints and

| motions alike “request” or “petition” the court for relief and thus either document could gualify as

an “application” under a plain meaning definition. The ferm is also ambiguous because it is

inconsistent with the Legislature’s use of the phrase “civil action” in NRS 404639, This

- 17 .-




i | inconsistency is especially troubling given the fact that both NRS 40.455 and NRX 44,4639 impose

2§ the same six-month Hmitations period.
3 Under this Court’s interpretation of NRS 40.455, which was enacted in 1969, a beneficiary

4 1 of a first deed of trust is required to file a “motion” for a deficiency within six months after |

L

| foreclosure,” while under the pﬁi_am language of NRS 40,4639, which was enacted in 2011, a junior
& deed of trust holder is only required to commence a “civil action” within six months of foreclosure.
7 | Why would the Legislature treat junior lienholders differently than senior lenholders? The answer |
& is simple: it did not intend to treat them differently. The discrepancy between the two statutes can be |
¢ | reconciled by consuliing legislative history, which clarifies that the Legisiature intended for both |

10 1 statutes to be “statutes of limitation” and to put junior and senior Henholders on equal footing when 1t

11§ comes to deficiency actions. Legislative history reveals that the Legislature enacted WRS 40,455 and |

12 1 MRS 40.4639 to force secured parties to commence the process of obiaining a deficiency within &ix

SR P & months of foreclosure.
14 2. Legislative histery shows the Legislature intended for NRS 483.455 o operate as
5 a statuie of Hmitations
16 | The legisiative history pertaining to NRS 40.455 teaches that the statule was patterned afler

17 | California’s deficiency statute and that one of the purposes of the six-month rule was o avoid stale |
18 || claims such that the “debtor cannot be left banging in limbo for a number of mounths, dcdien has
19 | 1o be started within three months.” You are not faced with the problem of trying to find out what
20 the property was worth say five years ago.” See Minutes of Meeting Assembly Coromittee on

21 | Judiciary, 550 Qaagion, March 13, 1969 at §, 7, attached hereto as Exhibit 2 (emphasis added),

22 || Legistative history reveals the Legislature intended for “action” to be started within (at that ime)
23V three months of the foreclosure. See fooinote 5. The Legisiature’s use of the term “application”™

24 | thmef{.u i qpeuﬁcaﬂv twd 10 the term “action.”

feeeRs R s

™o

35 1 ihw mﬁm 8 ﬁmm;wn w§ ﬁpmmsao*z s presumnably based on \RCP T} 1) which provides
that an “application to the. court for anarder shall be by motion . .. However, this definition of

26 o the e ”*i‘*t}hmimn 1 wod i the statute and, wn analysis of the plam language of the statute

Poalone~ 4y W ithott consulting e getra-lexiis al Narv d.i;i., Rules of Civil Procedure — vields more

'mm oo reasonable interpretation of the term.

27 d
TRRA 40 %“’ % originally had a three month statute of Hmitation, In 1987, the statute of lunitation
~g i wasinergased from three months to six months. See AB 300, 64" Session (1987),

- 13 .




b In 2011, the Legislature significantly changed NRS Chapter 40 in several significant

respects, including the addition of NRS 40.4631 through 40,4639, The legislative history

N2

1 ¥ pertaining to these sections sheds critical light into the meaning of NRS 40.435.
4 O March 23, 2011, Assernblyman Marcus Conklin, the sponsor of the proposed addition

5§ of NRS 40.4631-40.4639, testified that the amendment:

& 1 deals with the statuse of Hmitations on the junior Henholder and
was part of the original intent, but was never part of the ball. There
IR are a lot of homes geing through the foreclosure process because
' they cannot find a suitable short sale. In a short sale, particularly
3 for a home that has two lenbolders, the jundor lenfiolder has a

| statute of fomitarions after foreclosure of six years o get @

g déficiency judement.  The firse Henholder has a staiuie of
Hmitative of sic menths .. The second lienholder does not want o

10 | approve the short sale beoause he knows if he goes to foreclosurs,
he will hive six years o walt R the economic circumstances 1o

11 1 improve for the borswer before he chooses to sue them for any
deficieney he did nol get paide. Why should the second henbolder

17 be in o hetter position then the Yirst?  The result is the first

Heholdor s not able to get a short sale done because the jumor
lienholder is holding up the short sale process, This amendment
seeks to put the second lienholder in the same stufute of
Hemitations position of six months a8 the primary Uenholder,

BTy

See Minutes of Meeting ~ Assembly Comruities on Commerce and Labor, 76" Session, March |

313011 at S, attached hereto as Exhibit 3 (eraphasis added). Assernblyman Conidin reiterated

~tn

T
M
b
e
o
~

17 | later that under the law as it existed pre-2011, junior lienholders had a six year statuie of

18 B limitations to collect a deficiency judgment after foreclosure, but “[bly shortening the time and

3 putting the junior lender on equal footing with the primary lender, it would be more likely that |
20 they would be willing to deal at the front end, because they know things are not going to get
21 || better before the statute of limitations rans out.” Jd at &,

22 On May 3, 2011, Assemblyman Conklin explained the interplay between NRS 40,452 and

33§ NRS 40,4639 gs follows;

34 Senior lienholders have six months from the commencement of g
foreclosure sate to Jile for g deflelency fadgmeny . (. On the othey

26 ol the Juador Heuholider has siv peory o commcence s action.
All the junior Genholder negds to do iy wail for the cconpmic

76 : sttuation 1o Het bttty ﬁ;t‘i;:(‘-i 'ﬁlﬁf‘ i3 {?‘Ii?fi;::iei?s-iﬁi?. jlﬁiﬁlgﬁz;m}jﬂ atb thed tme,
This Wl puts thesecond Henholder in the same position as the Best

27 |l Henholder, . . . fdador Henfioldors swventhd fave @ sbopear

sttty of Smitorions i wo one olve kas, They aead do be ot the

- 14 -




b

3

Smell & Wilmer

.

same basis as the primary lender, who stands to lose far more and
i3 willing to deal.

Seeg Minutes of Meeting — Senate Compnittes on Judiciary, 76" Session, May 3, 2011 at 3-4,

| attached hereto as Exhibit 4 (emphasis added), Assemblyman Conklin's Talking Points on AB.

1 273, attached as an exhibit to the commities meeting. explain that A.B. 273 requires “a second or

jumior lender to commence an action for a money judgment against a borrower within SiX
months—rather than the currert six vears—ust as the senior lender iy required to dol |7 See

Exhibit 8 attached hereto {emphasis added),

ryryey
I
I

In addition, the Legisiative Counsel’s Digest concerning AB. 273 provides:

nder exist uw law, a judgment creditor or g beneficiary of & deed
af Trast may. L,mn after a hearing, a deficisacy | ucis,zrmm afur s
foroclosure w}a wr frustee’s sale if i dppears from the sheriits
re‘&um or the rc.,utdi of consideration in the trustee’s deed that there
s defleiency of the proceads of the sale aud @ balance rensaining
Sue the u&dﬂrm;i greditor or bBong mmv of the desd Ui i**u*ai
.F MHNE;‘ &m e e;a’u’f’f\ S ;smmzma w ’fzru o fenelficiary of adoed
i -ffié}fm ;‘ﬁff{&f!h“t ot within {3-
,f?fw;ém {N 2 ffw fm (*{ i'v, wa; tﬁ‘fe*ef* ur fs wu wosade, L Seutions 3,
Y and 67 of this B ehact stmilar provigiong o gov a,:tn deliciency

judgmmm sought be junior Henholders after a foreclosaire sale. .
the [Junior Hershold w] my bring an action o obtain a pcrmndi
iadpment against the detor only “if the action is brought within 6
muu‘ihx after the Toreclosure sale, trustee’s sale or the aale in Heu of
a foreclosure sale or trustee’s sale,

See Legislative Counsel’s Digest on AB. 273 attached bereto as Exhibit 6 {emphasis added). |

Aceording to legislative history, NRS 40,455 and MRS 40,4639 were both enacted as statutes
of Hmitation. In discussing NRS 40.4639, the Legislature repeatedly stated that 3t wanted to impose
he same shornonth “statute of limitations” on jurtor Henholders that governed semior Henholders.

| “Statutes of Hmitation are procedural bars to a plamtiil’s getion]. | Gadd Assec. v, Frnest W Hahn,

Fre., 113 Nev, 268, 272, 934 P.2d 229, 233 (1997) (emphasis added); see also MRS 11180, By |

repeatedly referring to WRS 40,455 a3 a stanute of limitation and explaining that senior Henboiders

have six months to file & deficiency “action,” legislative history clarifies that the Legislature mtended
the word “application” to mean “to start the deficiency judgment process.”

In the case of a non-fadicial foreclosure, fe a trustee’s sale, one can only initfate the

- 15 -
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deficiency judgment process by filing “an action™ via complaint. The filing of the complaint

| satisfies the six~month “statute of limitation” intended by the Lepislature,  In the case of a judicial |
J

foreclosure, however, the term “application” certainly can mean “motion” because a foreclosure
“action” is already pending and there would be no need to file a new action to obiain a deficiency, |

3. Canons of statutory construction suppert BOM’s interprefation

Three additional canons of statutory construction support BON’s interpretation. Dt
“T'wihen & former statute is amended or a doubtful interprefation rendered certain by subsequent
legistation, it hals] been held that such amendment is persuasive evidence of what the Legisiature
intended by the first statute.” Woofler v. O'Donnell, 91 Nev. 736, 762, 542 P24 1396, 1400 {(1975).
The Legislature’s amendrment of NRS Chapter 40 in 2011 to include NRE 40.4639 is persuastve
evidence of what the Legisiature intended when it enacted NRS 40,455 — fe. to impose a six month
statute of Hmitation within which a lender had to file a document making it known that a deficiency

was being sought.

laws which are “in pari materia.”” State Farm Mid. dwo Ins. Co. v, Comm'y of Ins., 114 Nev. 535,

541, 958 P24 733, 737 (1998). When two statntory “sections velate to the same subject-matier” or

“have the same purpose or ohiect” they are “in pari materia” and should be construed together, M,

| State v, Esser, 35 Nev. 429, 129 P, 3587, 539 (1913). “ln g0 far a3 there is an frreconcilable contlict

batween the two sections, the section which last became a law controls the provisions of the earlier
enactment.” Fsser, 129 P, at 559,

Here, the meaning of NRS 40,455 may be determined by referring to NRS 40.4639 because
these provisions are “in pari materia.” Both sections relate to the same subject matter as they impose
a six month Hmitation period on lenders after foreclosure to seek a deficlency judgment. NES
401.463%"s unequivocal use of the phrase “civil action” informs the proper interpretation of the term
“gpplication” in NRS 40,455, Moreover, as NRS 40.4639 is the more recently enacted statute, it

clear divective io commence a oivil action conirols over the seemingly inconsistent reguirement to

file an application in the forty-five vear old NRES 40,4535,

~ 16 -
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‘harmoniously with one another in accordance with the general purpose of those statutes’ and 1o

avoid unreasonable or absurd resulis, thereby giving effect to the Legislature’s mtent.” & Nev,

Homebuilders dssn v, Clark Catv., 121 Nev, 446, 449, 117 P.ad 171, 173 (2005) {emphasis
£

added). In order to interpret NRE 40.455 harmoniously with NRS 40.4639, the Court must

interpret “application” more broadly to include “complaint” Under NRCP 3, the filing of a |

complaint commences a civil action. NRS 40.4639 requires the commencement of an action

it within six months of foreclosure.

Interpreting “application” in NRS 40,435 to solely mean “motion” puts NRS 40453 in
conflict with NRS 40.4639 and produces an unreasonable result. it makes no sense for the

Legistature to require senior lienholders to file a “motion” within the six months, bul require

junior lienholders to commence a civil action. To barmoenize the statutes, NRS 40.455 should be

| interpreted as requiring the commencement of the deficiency Judgrment process within six months |

of foreciosure, whether via the filing of a complaint if no judicial foreclosure action is pending, or

| a rotion if a judicial foreclosure proceeding is pending,

4, Relevant case law supporis BON’s interpretation

In addition to legislative history and canons of statutory construction, several courts have
interpreted NRS 40455 as requiring the institntion of an “action” within six months of |
foreclosure, See e.g. FBW Enterprises v. Victorio Co., 821 F.2d 1393, 1395-96 (9th Cir, 1987}

{explaining that under NRS 40.4355 “an action for deficiency judgment must be brought within

' three months after the date of the foreclosure or trusie s sale” V" Behwringer Harvard Lake

' Tahoe, LLC v. Bawk of Am., N.A4., 313-CV-00057-MMD, 2013 WL 4006867 (D, Nev., Aug. 5,

20133 (“NRS § 40,455 prevents a lender from bringing an action for a deficiency judgrent after &

| months of a foreclosure salel.{”); Nevada State Bank v, Jamison Family Parinership, 106 Nev. |

| T2, TH7-98, 01 P.2d 1377, 1381-82 (1990} (referring to NRS 40,433 as a statute of iimitation

and explaining that the lendet’s “opportunity to make g claim for a deficiency judgment resulting

from the trustee’s sale” expired on February 12, 1986 under NRS 40.4533.). These cases support

........... Ty

& See footnote 5.
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| amount of $1,109,798.29, plus prejudgment interest in the amount of $154,932. The Court should

o N2 e =g

the interpretation that the timely commencement of “an action” satisfies the requirement of NRS |
46,4535,
Y. CONCLUSION
RBased on the foregoing, BON respectfully requests that the Cowrt alter or amend s
Judgment and accornpanying MSJ Order.  Specifically, the Court should grant summary

judgment in favor of BON with respect lo the remaining indebledness owed on Note B in the

also deny Petersen’s Countermotion for Summary Judgment and vacate any award of cosis o |

Hetersen.
Diated: May 23, 2014, SNELL & WILMERsTr, ™y
N, ‘ !
B &
EB“:?: I_-.'.'.\“ \.'\:5.;“"_\_).\“\:?::‘\. -s\\\ P “\i:\ \\\“ ey \_, A i\&\\-\\i‘x&.:sw‘

Michasl-Stwsin, Esg. (Nevada Bar I\e::s 4760)
Brian R, .Rewc, Fsq. (Nevada Bar No. 18] 9"’)
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NY B0l6%

Artornevs for Plaintiff

CERTIFICATE OF SERVIUK

As an employee of Snell & Wilmer L.L.P., | ceriify that | served a copy of the foregoing
PLAINTIFF’S RULE 59(c) MOTION TO ALTER OR AMEND JUDGMENT on May 23
2014, vig United States Postal Service, postage prepaid, to the following:

Richard Mcknight, Hsq.

The McKnight Law Firm, PLLC
S28 5. Casmo Center | 35&& #3353

Las Yegas, NV 9101

Attorney for Defendont Murvay Petersen
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MINOTES OF MEFTING -~ ASSEMBLY COMMITTEE OH JUDICIARY, 55tk Session
March 13, 1969

§§§§ Maeting way galled fo orxdey at 3:35 P.M. by Chalrman Toxvingn.

PRESENT: Torvinen, Kean, Fry, Reld, Prince, Bryean, Schouweller, Lownan

7

ARSENT: Swackhamer

MR, TORVINEN: This is the day set for & heaving on AB 297, AB 298,
AB 493, AB 494 and we will add AB 133,

Wi, REID: There is sncther bill om this in the Senate, If these people
know about it, I would llke thew Lo omment on that one, too. 1§
would alse iile Mr, Van PFabten te tell us how the Callfornia lsw is

working.

MR, VAR RATIEN lawyel from Celifornisy The present law in Nevada is
pagically desdeguate, IU pavudis the eraditer wheo forecicases undev
deed of trusi ﬁg‘hﬁlﬂ“ﬁ,ﬁ&iﬂ;ﬂnﬂ no one knows of fo, He can geb in 3
o 10 eud Eben wall for the statuts of Limitascions to run oud and then
bring sult dgsinst the boppewer awnd vecover the full amount., 7The debtor
way lose by propeygy at L vants on the dollax and velb end up having
e pay the S:dl swomnt of tho debdl Jater, Many tdmas the ereditor has
golispted Cwicg

vl | and Uhs debrbor bas lost twice, 1t 1g Onlﬁ because of
thie resbtoeint swd goed ﬂ@ﬁﬁ&:ﬂ&‘fﬁﬁli@ relationg of the ba

Rk TR , : ‘ : nka and bulld-
{ng and lesn lastitevious chat Whas has not happened oftensy,

One safeguard agalnat this Uao-called” purchase monay wethed - no  def-
iclency judgment permitted then,

M. WiTnredhtls 5L, 48 ¥38, peoposss to adept this purchase money
dued of teust for the method. In wy experlence, which is more than that
af anglqﬁﬁer;a;geﬁnﬁy-iu-t&&rﬁﬁaﬁ@ of Californis, and I have vepre-
aeahed both Afdes, this la & strdsie method, a vather clumay device.
The only reagewn fey ir ls 8 carxdéls common taw sanstlon which wade 1t
porsibls fov I te by pab Inte eflect Juring the depresaion. 1 adald
talk for s on purchusy dworey dadds. Lo hEw & wiss ving tye ip, bew
1t k8 wery S3S8foult tre dutepmipe. It is wuv au ecorpuinal apgreach

to this Bind of thiag becsuse, sduply he sceldent, aue wili fall dnie

ghis vatugory end some will vot. Male the deed in Iy yout hands yow
cannod ged ¢ defindsney Rdadest.  I¥ yow sall $8 to the bank, he may
ha able to exeruiss db. I bhas garhing o do with the bgrrowesyr, In
sows Statey in the hardy of the awoer, ln dus seavse, 1 would be oa

purchage money deed.

Another problem: A third party lender comes in and loans the $70,000.
tn some states this would ba a purchase money deed and In some states
{¢ would net, It was finally deslded by the courtg that in the hands
of & vhird party puarchase money deed stlll applies.

with AR 298 vou sre closing deors and 1t would take many weny cases
before an attorney could advise bis client whether It was or was not

§§§§ purchase money deed, ox Lyust,

AR 483 would have an adverse gffent to sowe degree on Lendevs., We
think that fn so far as sevings end loens are wconcevned, they &xe

willing to live with this vegliriction,

&
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March 13, 1963
~dn IR T
sfrer the desd of trust iwm gold, the deficiency judgment cen-only e
rhe diffevence ln amount of the sale and the value of the properiy.
It doesn't hurt the debtor and it dossn 't enable the craditor o deal
unfaixrly, The debtor Lls pak 1eft to & haphazard sisuation.

A% 493 also provides that rhe debtor cannot be lefi hanging in limbo
for a punbsr of mooths, sction has to be started within thres monihs.
vou are not faced with the problem of trying to £ind cut whap the pro-

perty was wowth sy five years 850,
Y bhelieve that AR 493 would golve most of the problems. 484 is govind

1§ the caampities feels that one ghould protect the swall howms buyer
ggainst daficlency judgment, iz was Che purpogse of the California

Law. 484 does this fox you.

Gue chingy Thupe oo slight oradty dny saetion E*ﬁh%g%;&ﬂﬂﬁ sty
R e g g iyt ; N i oS g T S N T N R
polay @ CERiragh Nz towfter Dee, 3k, 1 Lo shouial B
gangbe wlowy BhBL g dg belidag shauk g e ped N g 2 Es

: oF

e - e e A WY v T [ A N 2T %8t T PN T K, | 3
;r‘;‘;:_i S8 eoulpai ko gE e T phan Gan W Tike & by FLRR s
B - Nk iy P B I e N e : ot PR ORI LRt a2 ‘ W e "
It z;'iil-i‘.‘-, it Lo t.._‘.—,l LRSS R FGREE tey hon woRa
aooadd all el dha pleghass pFrace

1 think Clark Guild has pointed out to me theve 18 & point of the Senate
side, 5B 35, which deals with defieiency judgment, aort of & shorthand
veralon of the falifornis law on this subjeck.

there are several things you should do. One, you should Introducs faiw
garket value for tha provastion of the debtor, sswme 48 in %3, HoweveX,
it goes further and gutroduces tha purchasze money device which is not

a good approach to the problem,

After 30 yeavs in Caiifornia, thave have been cazes {nterpreting dif-
fovent secbionw of this, We gritl do not know how the Duprewe Court
1g going to interpyet iv, We have had three Cases.

LR

ymu-uaﬁﬂgﬁ-gwwgﬂigﬂd judivial Fovms loatere provediue wn et
oo oall, T ol !

siossrnd

, }‘ \‘3-“. .

cvides fer bwo tedala. Dope, Lo proeids esddy degd
fatk @ﬁ,gugggimﬂmﬁﬂry.ﬁ ayse Syl U g oabiey the gl
au back E foreedoby, what She Faly ot b g,
L oSy W PR af doowe bimaes wlwass bl wies tha
i

W

=

¥

ne hands of & rsosiiely g ks & vy e pirna v
RERTII ity L0t ey B cbhetpvdeyr af WG bedaks,  When yoa dw
1L monyl o wul n

K
pooand the deblwr eride Uy pEEARE RoEm.

RN LN

gl done, Thuwve 308

This law is one which wmoss of the attorneys in Californis think 18 4
very bad lsw but we can't agres on how to change it. Howevay, there
1g unanimous agreswent that it fe a bad law. This ls one Californls

taw. that Nevada ghould ool COPY -
MR, REID: What ls in most ¥ the other states?

MR, VAN PATTEN: Caly plght or nlne states that permit deeds of trust
gg oppesed to moybgages &o your Ave nol really compayakle Lo pther states.
Navada i@ the only stale whiich permits deficlency jugtment afier sale

af trust.

shuut 40 of the states have Lhe fair wmarket Limitation, A foreclosed
debtor ghould not have Lo rely on the vagaries of & trust sale,

8
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Wy

.;s‘s:siil-:u‘:"s ‘ ' ety g by
Xg B tochnieal definition of indobteddess, T weuld like to AUSRETE
che following seven things which should be fneladed

LIRS Gt o dasitriaty N, : )
: ‘ - i sarch 43, 1958 e 34
Lo [

MR, CUILD: 494 could stand on itself then. 493 Just glves Bome Pro-
tecbion, ——

MR, REID: Could we 10%ically adopt bothY It wouldn't have to be one
or the othexr, would it

MIL, VAN PATTEN: You could adopt hoth, 4323 would correct the present
situation. &394 defines vhethex vhe burden should be on the small home

owney or on the creditor.

MR, QUILD: 1 diasgwse. 1 think 1f vou pass both bills there would be
8 problewm of interpratation, Saotion 3 of 494 says judgwent deficiencles
shall not be readered but 493 sets up & system for getiing these dafio~

tencles.,

R, VAN BATTEN: 423 brings Nevada law into accord with the laws of post
other states, 49% goes one step Farther then thet., 1 am only speaving

in favor of
RROOE BRGKLEY v Atteroed foom Las Yegas fer Saelngs & ad Loy pompssles.
The ﬁﬁﬁiﬁi@ﬁ,uﬁ-i?ﬁ'thrﬂﬂ'ﬁﬁviﬁgﬁlﬁﬁﬁ,iﬁaﬂ conpanias Ffor whifeh T aw
ﬁyﬁﬁ@iﬂgxiS'ﬁﬁhﬁﬁﬂiWQf.3; v semn sy that of My, Yep Yatteun, W
apa oppossd o fﬁmﬁﬁ;ﬂﬂﬁ-ﬁﬁ'ﬁﬁﬁ'ﬁﬁyﬁﬁﬁé to the Guhifovids law, ARG
S Pan Pattan Bas pives gs sume fdes of the diffiouiiiss wirh

T e qawly beo vests sge thal wa auan Gonoew fhet thevy s & dRiie

ot
T
i.

X
&

Fudgment gadey O bxnent elaaall

We do support £33 dnd bellieve it will go & long way in preventing
sexious inequities in sale of pxoperty, e do not taks z positien of
support of 4%4, However, We rhink we gould 1live with it If wa had Eo.

We believe 433 will do the job here in the state,
MR, BREVAN: Is theys & statulse in another juvisdiction after which &%3

hag been patterned{ If so, are there decisions to gulde us?

MR, VAN PATIEM: Yes. 493 is virtwally the same as in the fair markel
value protection in the Nalifornia law and very much the vame a8 about

ran other states have,

MR, QUILD: There would be states, then, te glve you pravieus judicial
decisions.

FhldaBn HALE: Abtorney from Benot  Une tuohainal walias: T thded Ry

v of this lepglelaticn L8 very goed,  Hewevwr, iR spoms be s 8
( i |

by 4 , ! Y detintilon of
Yomdstcedaess, | (M fsie'ts statement attoched to wlsppes )
1., Property money

2., Interast )
3. gaastz, Cyele of songideration in the trustee deed, GCysle

of consideration not nacessary in indebtedness.

4. Frustee's fees should be lncluded.

5" pdesnces made during the pexlod of Foreclosure, such &8¢
ipasurance and taxes. ,

5, addicicosl indebtedness undey an omnibus glause,

7. pProvisions for sweditor holding let, 2nd, and Frd fosns.

7

Qo001






MINUTES OF THE MEETING
© OF THE
ASSEMELV COMMITTEE ON COMMERCE AND LABOR

Seventy-Sixth Session
March 23, 2011

The Committee on Commerce and Labor was called o order By
Chalr Kelvin Atkinson gt 1,42 pan on Wednesday, March 23, 2071, in
Room 4100 of the Lagislative Busidmg 407 South Carson Strest, Carson City,
MNevada, The mesting was videstonfersnced in Room 4900 of the
Grant Sawyer State Office Bullding. 585 Fagt Wasbiogton Avdie, Las Vegex,
Nevada, Coples of the minutes, ngluging the Age ada {Exhibit 2 A the
Artendance Roster (Exhibil B), and omm substaitive sxhibily, | aval @iw gnid

o file in the Research Library of the Legistative Cuunsel Buvvay ) angd pn ihe

Nevada Legistature's website al wWww, Igy statanw w‘mtmmm 3mmm~°nw
Iy addition, copseu of the augio record may ba Jt.d‘t:i"_td::s&%fii hrasgh the Legisiative
Counsel Bureau's Publications Qffice {amail:  publications@lch state.nv.us,

telephone; 775-884-6835)

.............................................................................................

Agsernfilyroan Kehin 539 snson, Thai
Agsaintigrmian Marous Sonklin Vice Ohalr
Assemibly o frars E“usmﬁcmm Adamy
AssnmbhpaQmarn Magate Darfion
Assembiyman Rohard {SRip Doy
Assembivman John Elfisen
Assembiyman Ed A, Goedhart
Assemblyman Tom Grady
Assamblyman Cresent Hardy
Assemblyrnan Pat Hickey
Assermbiyman Willlam C. Horne
Assambivwornan Marliyn K. Kirkpatrick
Assamblyman Kelly Kite
Assemblyman John Queguera
Assemblyman James Ohrenschall
Assernblyman Tick Segerbiom
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Assembly Committee on Commerce and Labor
March 23, 2011
Page b

protected against deficlency judgments. What was not In that bill was that
some loans are complicated and have Junior lienholders. We are attempting to
go hack to include in that iagisiation that all of the loans that are originally used
o securs the houss are now covered Under deficiency, If it is part of the
original purchase money mortgage deal, it will now be covered under deficiency

oratection.

Theare are bW poposed aneaurgends, The first amendment {Exhiblt G deals
With the sttt of Gmitetions an Um junior enholder and was part of the
arfgiaal inuent, bt wweas nevel pact of the nil. There are 2 lot of homes going
thraugh the ff:?s‘-r:a»i;imuf&j}"}f’*{}ﬁrs’éﬁs meodiise they cannot find g sultable short sale,
i n owhort sale partivalarly T 8 home that has two Henholgers, 1s the junior
denholder nas a statute of limitations after foreclosure of §x yagrs 10 gat 8
deficiency judgment.  The first enholder has & statite of Fitation of 8ix
months.,  The first Henhoider sees that fa aporeves the short safe, be wil
never have to own or maintain the property. anch e will fake g ss noe matter
what he does. 1t is a slmple transaction to & ROw BOresns s, ',E‘:Lf‘i;si Henholder
can write off the asset, write off the loan, and walk away becauss he knows in
sl maonths the situation will not bnprove and the transaction deoes not make
sense anymore, The sgcond ienholder doss not want to approve the short sale
hecause he knows if he goes to foreciosurs, he wilt have six years to walt for
the pronomic circumstances to improve for the horrower before he chooses 10
sue them for any deflclency he dig not get pald,  Why should the second
lenholder be in a better position than the first? The resuit is the first tienholder
is not able to get a short sale done pecauss the jurdor lienholder is holding up
the short sale process.  This amendment seeks to put the second ilenhoider In
the same statute of Emitations positlon of six months as the primary Henholder,
it seems falr for the property owner because thera will be more short sales and
fewer properties waiting in foreclosure and more transactions taking place.
L belisve it will help the homeowner and the economy get hack an track,

The second proposed amsendmert {Exhibi D) deals with commercial tendlng.
Thic amendment revises Nevavs Rewised Statules 40,485, If you are a
guarantor of a loan, there is & lcophole i the faw that allows the hank to fiig a
suit byt not take the property when the loan is saeured by the property, which
may bankrupt the guarantor, The bank has as much risk as the borrowaer, and
that is why they use property as collateral, | am trying to close that loophole
with this amendment, If 2 bank wanis 1Q take action against 8 borrower o
purchase land, and the lvan is secured by the iand, then before they can sue for
migney, they have to at least gal a juciiclal appraisal of the property and subtract
its vaiue from the amount of the loan, Utherwise, what was the reasen for the
secured loan in the frst place? The amendment provides that, In order 0
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spcurs a judgment against a creditor who has g loan that is secured by property,
you muist get a judicial appraisal and subtract the vaiue from any foan amount,

Chair Stkhison

Thark you for s kil beneusg ® will halp our constituents, My gistrict was
$h8 PLETHEr-Gne district i grawth arsd s the number-one district in feracloswres.
Poople ars looking for telint bt feel thelr hands are tigd, They are concernsd
abcﬁm..‘tﬁfﬁ barks coming sfter thest it six years. f a bank and the second
inger sign off on the shiort sale, does that teke the barrower out of the six
vk OF sl months For the deficinndy vellection?

Assemblymean Lonkding |
There is no statute of limitatlons on & transaction of sale rior @ ;?b;‘gszit;sruml
it s the standard practice of @ trained real estale agent thuy e BrE gUing 1o
conduct a short sale, there bs a refease for deficiency. What homamser vl
“ehort sale” thelr houwse withoul 8 dacumert? 1L is 2 dtandsrd cuwirse of
practice. The law does nat provent & deficiency Judgment for a transaction of
sale that takes place prior 10 foraciosure, That Is a standard practice and s
what the homeowners expect, The bank 13 iosing leas, in that they never nave
fo oW of maintaln the property or ponsfor & deed, ang can sell it and write R
ot the books as opposad o & lengihy court process and ownership. {f s a wine
wine situation, but when there arg wo hanks deaiing with this and one has 3
much fongar period to sollect for & deficiency, why would they ever SigQrn BwWay
that right?

Chale Atkinson:
Do you fesl that second lenders wilh be less tkely to sign?

fAsserabiyman Conkiing

We have resi estate salespeople who are regotiating these deals datly in Las
Vegor, bul the reulty v thwp fs currerily no incentive for the juniar Hennolder
o 8ian o transaetion of welke prine o forsclosure, They Rave sy years 1o wail
for U SUanmgd W if.s;s-}p;:‘wﬁ--and solipot thair deficiency. By shortening the thme
Al pating the Do lenda ot dnual Fowsing with the primary lender, it would
ey rriope Ukely that they weniili B witligy o desl st the fromt grid, bacause thay
keowe ings are neb going o ges el hefore the statute of limitations
Funs out, |

Chair Atkinsom

So tha real ostate peopls will say thal the nomenwnars are insisting that the
Bank sign?

QO 4






MINUTES OF THE
SEMATE COMMITTEE ON JUBHCIARY

Seventy-sinth Session
Pay 3, 2011

The Saave Committee o dudiciery was calied (o grder by Ohalr Yaderia Wiener
s ROB ao. on Tuesday, May 3oRET N Roos 2140 of the Legisiative
Bujfafing,  Carsod ity Neweadtn, The meting was vidsaaonforsnced 10t
Grgnt Sewvar Stere Office Bullding, Roon 44712, 555 Rast Wakhingron Avdnug,
Lag Veges, Nevads Egibivd nthe Agerite. Exiilt B is i Atteiidane Roster.

Ag exhinita sfe suiiabie erd on Tl in the Faswareh Likeary of the Lagistative
Counsel Buraau,

COMMITTEE MEMBERS PRESENT:

Senator Vaierle Wiensr, Chalr
Senator Allison Copening, Vice Chair
Senatar Shivley A, Breeden

Senator Mike MeGinness

Sanator Don Gustavson

Qenator Michae! Raberson

COMBMITTEE MEMBERS ABSENT:

Sapator Ruben J. Kihuen {Excused)

GUEST LEGISLATORS PRESENT:

Assernblyman Marcus Conidin, Assembly District No. 37
Assemiblyman Jeson Friarson, Assemily District Mo, 8

STAFF MEMBERS PRESENT.
Linda J. Eissmann, Pollcy Analyst
Bracley &, Wilkinson, Counsel

Lynn Hendricks, Commities Secratary

OTHERS PRESENT:

Josrne Levy, Nevada Association of Realtors
Venlcia Considing, Legal Aid Center of Southarm Neveda
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Sanate Commities on Judiciary
May 3, 2011
Page 3

panniey o the dptlar. Sextion & suhsaction 2 and sectlon 3, subsection 1,
pavagrapty {v} state et colisoion aganuiay g nly go sty Wi griount they.
actualiy expendesh. For exdnple g deflatsney Jusigment s 10,000 and the
pank sulls 149 @ colleation aganty for 20,000, they ageney xan anly zome afer
e fobrmier hommovener e {2OO00 pan inlerast snd fams, 1L is a chein of
profitesring against the original homaowadr, The purpdns af this bifl iy olea I
the bank was willing 1o sccept $20.000, it should have pegobialad with e
momeowner for that amount, We are tryityg to praans A BEVRORIIENL i wiHsh |
s in evervone's best interest tO negotiate ot tha spol whard tha josn was

originaily negotlated,

Section 3 applies protections o morrowers of secondary of junior leans under
tne same conditions as those glven 10 semor loans by AB. Mo, 477 of the
75¢h Session. That bill gave those pretections only 1o the primary llanholder, the
bank thet made the primary loar, Howevsr, honause thare are. peny CHges in
which & second loan was used in the otging purchane slong, s nevsynary 1o
include secondary ipans under those protestiyrs v AR G
package in the originel purchase o included BY the protet
deflciency judgment [aws.

{ nave o proposed amerdment 10 the bl (Exbible D). Ssction § of the

amendment adds back some language inadvertently left out when the bl was
reprintad,

The purpose of sedtlofe 3.3 s glewr it you are 8 homeowner rying 1o short sell
youir housee fHsny prioery paniks e willing 1o negotiake with you, Mowaver,
many o packhges wer msvie, sueh WU the second henholder is actually In
vhe primary Berindldie Spat hecsuse the statute of mitations for secondary
fdns i Skgnificandly forger - than fop primery loans. Senlor Henhoiders have
sikipnonthy froayn tha ;sf,;;}ﬂfs'nf]&r;tj:@-;ﬁ&irftﬁ o & foreclosure sale (o file For a deficiency
Judgrment, Thy-ars ondy golng Lo wiv 2 deficiency judgment if the person has
the assels W pay o ot a defiviency, | s unlikely that the person's financlal
sityation will change encugh in six months for him o B o havie the susiy (o
pay a geficlency, On the other hend, the junior Hesholir has X yeas 0
commence this action, There is 1o wenefit for the junise Herdakisr to hedpe the
nomeowner get out from under ths joan. Al the jusior Henholdse reeds 1o 46 s
walt for the sconomic situation to get betier and fie & defiblency fudgroaent at
that time. This bill puts the second llenholder in the same pusition as the
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first flanholder. That way, everyone negotiates from the same position and sees
the same financlal benefit or lack of henefit in a foreclosure VErsus a shiory sale.

Mlaewy bewis Rave o mey ade'd ke tw help your constityent on this, but the
problern & they have 8 $H.GR0 secongdsry note, and the secondary fenhoider
' wilhng te deat” Why ae hose subandsry fenders not willing 10 deal?
Nacauas they-do nat hwe to. Thay have a sik-year staluite of {imitations that no
grin dlse has, They ;frtasés;ﬁ" o BB the name basis as the primary lender, whio

stands to lose far more and s wiiling to deal,

Section 5.5 s a Httle harder to understand. The standard investor who Invests in
land requires two people ong whe is willing to loan money and one who i5
willing to risik, For exampie, an investor might say. "I want to buy $30 million
worth of land, and | have $58 million cash.” That parson goes to a dank and gots
a loan secured by the land and the personal guarantes of the investor, who is
kpown to iave $5 million, This i3 not an wunsecured loan,

What s happening from time 19 time is thst if e 8 @ farechntung, insteag of
going after the land first and then going aftar thi gusrantay for thin difeneaee,
banks are choosing to go after the guarantal far the totad amount of the kan, i
we silow banks to continue to do that, People Wil pat nvest i Mevada, Noong

s going to take that kind of position 10 Ggrarangés 8 fvan secued by rropeity. it

would he different if it was an unsecurad oy, What we ars -'tl‘_fﬁff?}g},'tﬁ ge herg s

force banks to choose ane course of action, They can still choose 1o sue the
guaransor, but they have to take the land first,

Think of it this way. I you cosigned 8 loan for your child and your chiid could
not make the payments, would you think the bank could come alter you for the
votal amount of the ican and leave the house? You would not; that [s not what
happens when you coslgn a joan. The loan was secured by land, and all wa are
doing is clearing this up 3o the hanks do not get two bites of the apple—a
awsuit and 3 potental foreciosure—bul oniy ong. If the bank chooses to file &
sult, that is fine, but the bank must take the valua of the property out of what is
collectad from the guarantor, That ls what this provision does.

CHAIR VWIENER!
Doss Exhibit D, Amendment 8738, cover all your concernsy
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TALKING POINTS ON AB. 273 (First Reprint)
Belates to deficiency judgments

ASSEMBLYMAN MARCUS CONKLIN

May 3, 2811

INTRODUCTION

This bill relates to deficiency judgments, which are judgments & court
may award under Chapter 40 of NRS after s foreclosure sale, if'the
proceeds from the sale are less than what the borrower owes the lender.

Last seseion, in A.B. 471, we tightened up the law on deficiency
hidgments to protect humeawnets who borrowed from a fnancial
ingtitution to purphase g home after October 1, 2008, who cominuously
occupied the honw as thelr priveipal residence, and who didn'
refinance.

Tn this bill, we are again fighlening up the rales on deficiency
judgments by:

s Preventing a lender from receiving double payment by obtaining
a judgment for g loss that is covered by lnsurance,

e Preventing a creditor from profiting from 3 fudgment in excess of
the amount the creditor pald for the right to pursue the judgment;

» Extending the protections in AB. 471 from the 2009 session 1o
horeowers who take out "piggy-back” loans for the purchass of
their home,

000318



¢ Reguiring & second or fanior lended 10 SOMIMSHEE 80 wetin for g
DY judgment against e horeover within aix mondhe—rather
fhan the purrent six venRrs--just as the setor Jender ie requived to
do; and

¢ In goneral, making our laws on deficiencies apply to both senior
and junior lenders.

AB. 273 also includes another change o Chapter 40 dealing with
guaranteed loans and actions againgt the persons who guaranied them,

1L DOES

W

Preventing double payments

Tn subsection | of section 2, and in section § {page 3, lines 18 1o 203,
fhe bill eliminates the ability of a lender to go to court and geta
judgment against a borrower for a loss thet s ooverad by INsuTaneR,
The court must reduce the amount ol the judgment by thie aotouat o
any insurance proceeds recelved by or payable to the lender. Beption 2
covers the junior lenders (1.e., sechnd lomus)} and section 3 govers the
genior lenders.

Preventing a lender from profiting from g judgment

in subsection 2 of section 2, and in seetion § (page 3, lines 710 13}, the
hill prevents a person who has purchased the sights to @ loan o
secetving a judgment for more than what they paid, pluy indrest,
Again, sectlon 2 covers second or junior fenders, sad section § covers

the senior lendars.
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Section 3 of the bill takes the provisions of A.B. 471 from the 2009
session and applies them (o a junior lender, if the borrower is in the
same circumstances—he borrows from a financial institution, uses the
laan to buy a home, continuously pccupies the home, and does not

refinance,

{ike the bill last session, these first three provisions apply to new loans
commencing on or after the effective date.

Racuiring the lnndor Jender B agiminenes SEHIRLANR S

A A A

Sefion 3.3 of the Sl ie the section that reguires § junior fender o
comynonce sution for g maney judgment sgainst o borrower, e &
forestosure sale oy salen Heu of frsclosure {Mshot sate™), within 8Ix
weniihs,

Uscleer the current faw, the junioe leardder has sbovears 10 COIRMENCS an
aetion, which just proloogs the agony {or barrdwers whe have alvsady
lost thelr hotoes in the dewntien, SIRcoUTages showt sales, aad oxtends

he taie It takes fur Nevads o get ity seonomy back on teck,

Inthe Assembly sopanittes, we had intended for this section te apply ©

any activn gommenced atter & foreclosure syle or safe i Hey ool
foraclosure ovourring on or after July 1, 8011 Thiv was inadvertently
left out of the armendmignt aud e fest vepring, and sherefore 1 am
proposing au amendment today that winld meke this so. |
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Comment on the “single action rule”

Aften this billwas trosdieed i the Assembly, one concern was that

the bill not inedvertently creaia toephole in what is kanown as the
seinoly antion tule,” which is found in NES 40,430, It says, “[Thhere

R

way bebmd ohed ction for the recovery of any debt, or for the
gnfovoemment of guy right sttured by a MOTEAe OF other lien upon real
gatate.”

go, in sections 2 and 3.3, the bill inclndes Ianguage to make sure we
don’t create a loophole. (See page 3, lines 24 and 37, and page 4,
line 31.)

st aoaunvanterods morkpaps g deed ol st

et e o e St S A

Finally, seotion 5.5 offthe il redntes to a different situation—primarily
having to dowith commnercidd lending and NRE 40,493, If, for

o

exanply, & developer fakes ot a fom 10 develop a large parcel of land,

st bank notonly tukes & secured position—with the fand a8

collateral—but also may ask for and get a guarantee from someone {0
pay the debt in case the borpower fatls to do s0.

Section 5.5 says this:

s Tfthe lender—before foreclosing on the property—sucs the
person who guaranteed the loan to require them to pay off the
debt, the court must hold 4 hearing concerning the fair market
value of the propetty.

« And if the court decides the person whe guaranteed the loan is
tiable for the debt, the judgment can enly be for the amount by
which the debt exceeds the fair market value (o, if the
faveclosure sale has gone through, the amount by which the debt
exceeds the sale price),

000021



s In other words, before the bank can get a judgment against the
guarantor, they must get the property appraised, and subtract that
amount from the what they seek to get from the guarantor,

>

Tt has come fo my atiention that thae needs o be another small changs

in the bill in this section, on page &, Wne 11, Jwant soqnnka it uloay that

3

the court is not reguired fo award 4 ] uedprnent ggainst the person whe

guaranteed the loan, but i-—after a fering---oael & judgment i

warranted, then the provisions of this section would apply.

Conclusion

Thet concludes my remarks. Thank you, madam chair.

Prepured by

Legistative Coungel Buvesy
Research Division

May 2, 2011
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See. B MRS 40450 i horeby apmnded to vend as follows:

40459 F After the hewlng, the cout shall award 8 money
judgment sgaingt e debior, SHAUEte or sursly Who 1§ personally
lighle for the debt The comt stisll aot wade
than,

Hot e The amount by which the gmount of the indebtedness
which was secured exceeds the falr market value of the property
sald at the time of the sale, with intersst from the date of the CIAGR
o
----- 4 (B} The amount which is the difference betwesn the aroun!
For whish the property was sctuslly soid and the amgnut of the
indebtednass which was secured, with interest frof the date of sale
fdrer o |

Sob IF S persps seeking the juslyarent acgrired the right W

udgment for more

pliedn fhe fadyspnd From 8 persast win pre whorsly Raéld e righe,
Pl oo By owdneds tho mronid G He cans {lwrariton padd fov dhat
vigdid exocesdy the fude ket ol of e progey sold wf the B
af safe wr the amoensd for wlifoh phe praperty way soladly vend
afiichever fv prester, with daterest from she dalw i swde ared
reasonabie costs, | |

w whdehaver ia thelesseramonnat. |

Y Fer rie perpesss of iy gpiflen, the Swenn af the

L

Gudettedaers ™ doex apt dnclole dny apnig recetved By e
payable fo the jud

» .
fraat pavsisand to an fruranee pelicy W gopprensae the jedgmant
creditor o beseflolary for qny lossey ngneered with respest i the
property o s defads v the dehy, |
T Beeo 88 NES 40495 ix hereby sraended 10 sead a5 followy;
A0E8F 1, The provighoos of NRSSOATS anel 483
withved by tha puarantoy, suvety ov adber obliger oihy alt

B Brespt as otherwizs pravidesd i sabroghin
gupisador, surety or otber obliger oliwr i it
cranior gbe divd of sl iy walve Uie pravisions of MR
o gusvsintor, sty or ofler obligor weives the prosvision of NRS
S A30, ap aotion for (e onlorgensnd g that person’s oz o
oy, satiefy or purobese alf o prrd wfan ndek g v abligation
seoured by @ mwrgage or e i vead properly may o susitained
separately and fndependently from N

() Ao action o the debivy

() Thvexareise of any pover of sals;

o} Auy soion o fgreehise ar-othefvisg anlOrod 8 moaings o

v

Hevtand the indeldednues v oblioations sscured ey aad

a3

ginent credifor or benfioiary of the deed af
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() Any other proceeding against @ rOOTIgAgOr OF grantov of a
dvod of st

3, Hthe 0*‘5 o z‘z:m
snforos a s;n,z ;,\,,g

st sy action to foreslose or otherwise
g oand the indebtednoss o O uigaﬁmnv
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i NRE &t <}‘> J $iEAGT fuetasive

4, I bafeee i forecluinre wfa af rend propenty. the abligee
SO AN B mm HORERYE REAPSGUEr, SHrdy ar othee obliges,
ofher than the swrigagoer &F gripior wf i FETE TN SR £ ;‘tﬁs‘u'
pi offigadion e Pay safisfy or parehose qll pe part of o
todebiednosy oF eklipation secured By q mprigage or 3’:{ 2 ppan dve
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t*t
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20 3 e fvecoriere Sale I pone feded before @ fudgment 3

arlar 1"‘&5 she wins s that Iy the dfference foswern the amount for
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5, The provisiony of NES L4 way not be walved by 2
graranion, suvety o off hor o *ﬁ i 1 it guavigage o tien:
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ii\ }%’tk‘ A A \;«if“bw‘sn 298 1 ¢

) e
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v stler of real property for which

e obligation wie originalhye i nded o the seller for soy portion
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Electronically Filed
09/18/2014 11:09:05 AM

%;.M

Richard McKnight, Esq. CLERK OF THE COURT

Nevada Bar No. 001313

THE MCKNIGHT LAW FIRM, PLLC
528 S. Casino Center Blvd., #335
Las Vegas, Nevada 89101

Phone: 702-388-7185

Fax: 702-589-9882

DISTRICT COURT
CLARK COUNTY, NEVADA
BANK OF NEVADA, a Nevada banking
corporation,
Case Ne A-13-680012-C
Plaintiff,
Dept. Ne 1
VS,
Date:  September 9, 2014
MURRAY PETERSEN, an individual, Time: 10:00 a.m.
Defendant.

NOTICE OF ENTRY OF ORDER
PLEASE TAKE NOTICE that the Order Denying Plaintiff’s Rule 59(e) Motion To
Alter Or Amend Judgment was entered by the Clerk of Court on the 17" day of September

2014, a copy of which is attached. P

DATED this 18" day of September 2014.

‘?{ McKnight, Esq.
4% Bar No. 1313

/1

[ <]

/Aas Vegas, NV 89101
Attorneys for Murray Petersen

Page 1 of 2
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CERTIFICATE OF MAILING

[ hereby certify that on this 18" day of September 2014, I mailed first-class, postage

Michael D. Stein, Esq.

Brian R.Reeve, Esq.

SNELL & WILMER, LLP

3883 Howard Hughes Pkwy., #1100
Las Vegas, NV 89169

Attorneys for Bank of Nevada

/s/ _Gwen Kopang
An Employee of The McKnight Law Firm, PLLC

Page 2 of 2
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September 18, 2014 (9:53am)
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Electronically Filed
09/17/2014 11:56:51 AM

A b i

ORDR CLERK OF THE COURT
Richard McKnight, Esq.

Nevada Bar No. 001313

THeE MCKNIGHT LAW FiIRM, PLLC

528 S. Casino Center Blvd., #335

Las Vegas, Nevada 89101

Phone: 702-388-7185

Fax: 702-589-9882

Attorneys for Defendant Murray Petersen

DISTRICT COURT

CLARK COUNTY, NEVADA

BANK OF NEVADA, a Nevada banking
corporation,

Case Ne A-13-680012-C
Plaintiff,
Dept. Ne [
Vs,

MURRAY PETERSEN, an individual,
Date:  September 9, 2014
Defendant. Time: 10:00 am.

ORDER DENYING PLAINTIFE’S RULE 59(e) MOTION TO ALTER OR
AMEND JUDGMENT

Plaintiff, Bank of Nevada’s Rule 59(e) Motion To Alter Or Amend Judgment having
been filed with this Court on May 23, 2014; Defendant Murray Petersen’s Opposition To
Motion To Alter Or Amend having been filed on June 6, 2014; Plaintiff’s Reply in Support Of
Rule 59(e) Motion To Alter Or Amend Judgment having been filed on June 16, 2014 ;
Supplemental Points And Authorities In Support Of Defendant’s Motion For Summary
Judgment And In Opposition To Plaintiff’s Motion For Summary Judgment having been filed
on July 3, 2014; and Plaintiff’s Supplemental Brief Regarding Lavi v. Eighth Judicial District
Court then being filed on July 28, 2014, and Richard McKnight, Esq. of The McKnight Law
Firm, PLLC appearing for Defendant Murray Petersen, and Michael D. Stein, Esq. of Snell &
Wilmer, LLP, appearing for Plaintiff Bank of Nevadﬁ, and this matter having come betore the

tonorable Kenneth Cory, and the Court having heard the arguments of the parties, and the

Page 1 of 2
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o]

Court having reviewed the pertinent pleadings and the relevant papers, and good cause
appearing;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plainti{f’s Rule
59(¢) Motion To Alter Or Amend Judgment be, and the same hereby is, denied in all respects.

DATED this ’Lé,_ day of September 2014.
A ‘ - District Court Jud;:e
SUB DB/ / ®

S. Casino (.t,ntcr Blvd. #335
Las Vegas, Nevada 89101
Attorneys for Defendant Murray Petersen

APPROVED AS EMBODYING THE ORDER OF THE COURT:
SNELL & WILMER, LLP

Michael D. Stein, Esq.

Nevada State Bar No. 4760

3883 Howard Hughes Pkwy., #1100
Las Vegas, Nevada 89169

Attorneys for Plaintiff Bank of Nevada

Page 2 of 2
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E-Filacd on 5-914

Richard McKnight, Esq.

Nevada Bar No. 001313

THE MCKNIGHT LAW FIRM, PLLC
528 S. Casino Center Blvd., #335
Las Vegas, Nevada 89101

Phone: 702-388-7185

Fax: 702-589-9882

DISTRICT COURT
CLARK COUNTY, NEVADA
BANK OF NEVADA, a Nevada banking
corporation,
Case Ne A-13-680012-C
Plaintiff,
Dept. Ne I
Vs.
Date:
MURRAY PETERSEN, an individual, Time:
Defendant.

NOTICE OF ENTRY OF ORDER
PLEASE TAKE NOTICE that the Findings Of Fact, Conclusions Of Law And

Judgment was entered by the Clerk of Court on the 8" day of May 2014, a copy of which is

attached.

DATED this 9* day of May 2014.

528 S. Casino Center Blvd., #335
Las Vegas, NV 89101
Attorneys for Murray Petersen

T Gpell & Wilmer
LR

Peceived By:

Page 1 of 2
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CERTIFICATE OF MAILING

I hereby certify that on this 9" day of May 2014, I mailed first-class, postage paid, a
true and correct copy of the foregoing Notice Of Entry Of Order to the following:

Michael D. Stein, Esq.

Brian R.Reeve, Esq.

SNELL & WILMER, LLP

3883 Howard Hughes Pkwy., #1100
Las Vegas, NV 89169

Attorneys for Bank of Nevada

/s/ _Gwen Kopang
An Employee of The McKnight Law Firm, PLLC

Page 2 of 2
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Electronically Filed
05/08/2014 10:40:26 AM

Qi b o

CLERK OF THE COURT
FFCL
Richard McKunight, Esq.
Nevada Bar No. 001313
THE MCKNIGHT LAW FIRM, PLLC
528 S, Casino Center Blvd., #335
Las Vegas, Nevada 89101
Phone: 702-388-7185
Fax: 702-589-9882
DISTRICT COURT
CLARK COUNTY, NEVADA
BANK OF NEVADA, a Nevada banking
corporation,
Case Ne A-13-680012-C
Plaintiff,
Dept. Ne 1
vs,

MURRAY PETERSEN, an individual,

: Date: 4/15/2014
Defendant, Time: 9:00 a.m,

FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT
Plaintiff’s motion for summary judgment and Defendant’s counter motion for
summary judgment having come on regularly for hearing this 15" day of April 2014; Richard
McKnight, Esq. appearing on behalf of Defendant Petersen and Michael Stein, Esq. and Brian

Reeve, Esq. appearing on behalf of Plaintiff Bank of Nevada the court sets forth the following

undisputed material facts, Conclusions of Law and Judgment:

1. Red Card, LLC (“Red Card”) executed a Promissory Note (Note A) dated

: March 30, 2011 in favor of Bank of Nevada, pursuant to which it promised to pay Bank of

- Nevada the principal amount of §1,444,898 with interest on the unpaid principal balance from

' the date of the Note until paid ("Note A").

2. Red Card exccuted a Promissory Note (Note B) dated March 30, 2011 in favor

of Bank of Nevada, pursuant to which it promised to pay Bank of Nevada the principal

- amount of $1,092,591 with interest on the unpaid principal balance from the date of the Note

Page 1 of 4
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until paid ("Note B").

3, Red Card, as Grantor, executed a First Deed of Trust dated March 30, 2011 for

the benefit of Bank of Nevada.

4, The First Deed of Trust was recorded in Clark County, Nevada, on March 31,
2011 as Instrument No. 201103310004688, Official Records, Clark County, Nevada.
5. The First Deed of Trust encumbered the land described in Exhibit A attached

to the First Deed of Trust and commonly known as 8490 Westcliff Dr,, Las Vegas, Nevada

89145 bearing Assessor Parcel No. 138-28-401-009 (the "Property").

6. Red Card, as Grantor, executed a Second Deed of Trust dated March 30, 2011
for the benefit of Bank of Nevada.

7. The Second Deed of Trust was recorded in Clark County, Nevada, on April 1,
2011 as Instrument No. 2011004010000103, Official Records, Clark County, Nevada and also |

encumbered the Property.

8. Under the Loan Documents, an Event of Default has occurred if Red Card fails

to make any payment when due under the Loan.

9. Petersen executed a Commercial Guaranty dated March 30, 2011 in favor of
Bank of Nevada,

10.  Under the terms of the Commercial Guaranty, Petersen absolutely and
unconditionally guaranteed full and punctual payment and satisfaction of the Indebtedness, as
defined therein, of Red Card to Bank of Nevada, and the performance and discharge of all Red |
Card's obligations under the note and the related documents, as defined therein.

11,  Pursuant to NRS 40.495 and the terms set forth in the "GUARANTOR'S
WAIVERS" section of the Commercial Guaranty, Petersen waived the provisions of NRS
40.430,

12.  Red Card failed to make the monthly payments due on September 30, 2011,
and all subsequent payments ("Payment Default"). Petersen, as Guarantor, did not make the

required payments under the Loan as agreed in the Commercial Guaranty.

Page 2 of 4
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13.  Plaintiff caused its legal counsel to provide Red Card and Petersen written
Notice of Defaults and Acceleration and Demand for Payment and Cure (the "Letter of
Default").

14,  In the Letter of Default, Plaintiff's counsel reminded Red Card and Petersen
that the entire unpaid principal balance under the Note with all accrued and unpaid interest
was immediately due and that the breaches not related to the "Indebtedness” had to be cured.

15, On December 22, 2011, Plaintiff recorded a "Notice of Breach and Election to
Sell Under Deed of Trust" in Clark County, Nevada as Instrument No. 201112220000692
pursuant to the First Deed of Trust and Second Deed of Trust.

16. Plaintiff filed its Complaint in this action on April 12, 2013, The amount of

' indebtedness due as of that date was $3,099,798.29,

17.  On June 18, 2013, the Property was sold via trustee's sale with Plaintiff

purchasing the Property for the sum of $1,400,000. The Plaintiff took ownership through a
': credit bid at the trustee's sale.

15 |
‘16 |

18.  On December 13, 2013, this Court entered a Stipulation and Order pursuant to

which Plaintiff and Petersen agreed that the fair market value of the Property, as of the

- commencement of this action, was $1,990,000.

19.  NRCP 7(b)(1) provides that “[a]n application to the court for an order shall be

with particularity the grounds therefor, and shall set forth the relief or order sought.”

20. On January 16, 2014 Plaintiff filed its motion for summary judgment.

21.  Petersen filed his Opposition to Plaintiff’s Motion for Summary Judgment and
Defendant’s Counter Motion for Summary Judgment on March 20, 2014 and mailed it on the

same day. Although filed, the court clerk rejected the filing for fees and the motion had to be

| refiled, the opposition was timely mailed.

26

CONCLUSIONS OF LAw

1. The Court concludes that NRS 40.455(1) applies in guarantor deficiency

Page 3 of 4
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actions.

2. Plaintiff did not file an application within six months of the trustee’s sale under
NRS 40.455(1).
3. The court did not understand the citation of Lavi v. Eighth Judicial Dist. Court

' of State ex rel. County of Clark, 2013 WL 3278563, to be cited as precedent but rather as a

means for dispute settling,

4, Petersen’s opposition to the Bank’s Motion for Summary Judgment was
timely.
5. Defendant, Murray Petersen, is entitled to judgment in his favor on his motion
for summary judgment.

DATED this fZ day of May 2014. WMM
S~

‘ District Court Jud'g%
BMIZTTED BY:
THE wn L
By: et

Attorneys for Defendant Murray Petersen

APPROVED AS EMBODYING THE ORDER OF THE COURT:

Nevada State Bar No. 4760

Brian R. Reeve, Esq.

Nevada State Bar No. 10197

3883 Howard Hughes Pkwy., #1100
Las Vegas, Nevada 89169

Attorneys for Plaintiff Bank of Nevada

Page 4 of 4
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E-Filed on__ 5-9-1Y

Richard McKnight, Esq.

Nevada Bar No. 001313

THE MCKNIGHT LAW FIRM, PLLC
528 S. Casino Center Blvd., #335
Las Vegas, Nevada 89101

Phone: 702-388-7185

Fax: 702-589-9882

DISTRICT COURT
CLARK COUNTY, NEVADA
BANK OF NEVADA, a Nevada banking
corporation,
Case Ne A-13-680012-C
Plaintiff,
Dept. Ne I
Vs,
Date:
MURRAY PETERSEN, an individual, Time:
Defendant.

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that the Order Denying Plaintiff’s Motion For Summary

Judgment and Order Granting Defendant’s Countermotion For Summary Judgment was

entered by the Clerk of Court on the 8" day of May 20 4/ a copy of which is att;

DATED this 9" day of May 2014.

528 S. Casino Center Blvd., #335
Las Vegas, NV 89101
Attorneys for Murray Petersen

Snell & Wilmer
LR

L

WA
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CERTIFICATE OF MAILING

L hereby certify that on this 9" day of May 2014, I mailed first-class, postage paid, a
true and correct copy of the foregoing Notice Of Entry Of Order to the following:

Michael D. Stein, Esq.

Brian R.Reeve, Esq.

SNELL & WILMER, LLP

3883 Howard Hughes Pkwy., #1100
Las Vegas, NV 89169

Attorneys for Bank of Nevada

/s/ _Gwen Kopang
An Employee of The McKnight Law Firm, PLLC

Page 2 of 2
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Electronically Filed
05/08/2014 10:44:53 AM

[N
, CLERK OF THE COURT 2 3
ORDR i g g
Richard McKnight, Esq. 23 g 2
Nevada Bar No. 001313 53}3 3
THE MCKNIGHT LAW Firm, PLLC BEBT
528 S. Casino Center Blvd., #3335 5 é é §
Las Vegas, Nevada 89101 Z2ep
Phone: 702-388-7183 o Sl
Fax: 702-589-9882 B
Attorneys for Defendant Murray Petersen Sele
DISTRICT COURT \é\é 5
, Bop
CLARK COUNTY, NEVADA _.
BANK OF NEVADA, a Nevada banking 2 % %
corporation, ZsR 2
Case Ne A-13-680012-C oopbal
Plaintiff, g |
Dept. Nel Z5E
VS, 2 S B
MURRAY PETERSEN, an individual, 3 ¢
Date: 4/15/2014 2 EH R
Detendant. Time: 9:00 a.m, D2pt

ORDER DENYING PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT and
ORDER GRANTING DEFENDANT’S COUNTERMOTION
FOR SUMMARY JUDGMENT
Plaintiff, Bank of Nevada’s Motion For Summary Judgment having been filed with
this Court on January 16, 2014; Defendant Murray Petersen’s Opposition To Motion For
Summary Judgment, Countermotion For Summary Judgment having been filed on March 20,
2014; Plaintiff’s Reply in Support Of Motion For Summary Judgment And Opposition To

Counter motion For Summary Judgment having been filed on April 3,2014; and a Reply To

Opposition To Defendant’s Motion For Summary Judgment then being filed on April 9, 2014,

and Richard McKnight, Esq. of The McKnight Law Firm, PLLC appearing for Defendant
Murray Petersen, and Michael D, Stein, Esq. and Brian R. Reeve, Esq. of Snell & Wilmer,
LLP, appearing for Plaintiff Bank of Nevada, and this matter having come before the

Honorable Kenneth Cory, and the Court having heard the arguments of the parties, and the

Page | of 2
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Court having reviewed the pertinent pleadings and the relevant papers, and good cause
appearing:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant
Murray Petersen’s Counter Motion For Summary Judgment be and the same hereby is

granted.

| IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff’s
Motion For Summary Judgment be and the same hereby is denied in all respects.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff take
nothing by virtue of its complaint herein.

IT IS SO ORDERED.

DATED this _{F day of May 2014,

| District Court Judgeyg /|
SUBMITTED BY:

J McKnight, Esq.
v State Bar No. 1313
S. Casino Center Blvd. #335
Las Vegas, Nevada 89101

Attorneys for Defendant Murray Petersen

APPROVED AS EMBODYING THE ORDER OF THE COURT:

By:_/£ oy o
(_/Miuhacl D. Stem 5q.
" Nevada State Bar No, 4760

Brian R. Reeve, Esq.

Nevada State Bar No, 10197

3883 Howard Hughes Pkwy., #1100

Las Vegas, Nevada 89169

Attorneys for Plaintiff Bank of Nevada

Page 2 of 2
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The Mc&night Law Firm, PLLC
328 5. Cuasine Center Rivd., #3235
Las Fegas, NV 89101

Address Correction Reguested

Michael D. S

Brian R.Reeve, Esq.
SNELL & WILMER, LLP

3883 Howard Hughes Pkwy., #1100
Las Vegas, NV 89169
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Electronically Filed
09/17/2014 11:56:51 AM

Q%_;.M

ORDR CLERK OF THE COURT
Richard McKnight, Esq.
Nevada Bar No. 001313

| Tie McKNi1GHT Law Firm, PLLC

528 S. Casino Center Blvd., #335

Las Vegas, Nevada 89101

Phone: 702-388-7185

Fax: 702-589-9882

Attorneys for Defendant Murray Petersen

DISTRICT COURT

CLARK COUNTY, NEVADA

BANK OF NEVADA, a Nevada banking
corporation,

Case Ne A-13-680012-C
Plaintiff,
Dept. Ne |
VS.

MURRAY PETERSEN, an individual,
Date: September 9, 2014
Defendant. Time: 10:00 am.

ORDER DENYING PLAINTIFF’S RULE 59(¢) MOTION TO ALTER OR
AMEND JUDGMENT

Plaintiff, Bank of Nevada’s Rule 59(¢) Motion To Alter Or Amend Judgment having
been filed with this Court on May 23, 2014; Defendant Murray Petersen’s Opposition To
Motion To Alter Or Amend having been filed on June 6, 2014; Plaintiff’s Reply in Support Of
Rule 59(e) Motion To Alter Or Amend Judgment having been filed on June 16, 2014 ;

Supplemental Points And Authorities In Support Of Defendant’s Motion For Summary

Judgment And In Opposition To Plaintiff’s Motion For Summary Judgment having been filed

on July 3, 2014; and Plaintiff’s Supplemental Brief Regarding Lavi v. Eighth Judicial District

Court then being filed on July 28, 2014, and Richard McKnight, Esq. of The McKnight Law

| Firm, PLLC appearing for Defendant Murray Petersen, and Michael D. Stein, Esq. of Snell &

Wilmer, LLP, appearing for Plaintiff Bank of Nevada, and this matter having come before the

Honorable Kenneth Cory, and the Court having heard the arguments of the parties, and the

Page | of 2
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Court having reviewed the pertinent pleadings and the relevant papers, and good cause
appearing:

I'T IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff’s Rule
59(e) Motion To Alter Or Amend Judgment be, and the same hereby is, denied in all respects.

DATED this ‘f ‘1','; day of September 2014.

- 3y 7/
i 'f’&fmé ﬁ‘%ﬁ"“’

= / / District Court Judge 'f‘ _g
//
SUBM . /
THEW] w Firm, PLLC
p

McKnight
Mf.nght Esq.
State Bar No. 1313
328-S. Casino Center Blvd. #335
Las Vegas, Nevada 89101
Attorneys for Defendant Murray Petersen

APPROVED AS EMBODYING THE ORDER OF THE COURT:

SNELL & WILMER, LLP

By:

Michael D. Stein, Esq.

Nevada State Bar No. 4760

3883 Howard Hughes Pkwy., #1100
Las Vegas, Nevada 89169

Attorneys for Plaintiff Bank of Nevada

Page 2 of 2
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Electronically Filed
05/08/2014 10:40:26 AM

A b o

_1 CLERK OF THE COURT
| FFCL

| Richard McKnight, Esq.

i Nevada Bar No. 001313

| TaE McKN1GHT Law Firm, PLLC

I 528 S. Casino Center Blvd,, #3353

|| Las Vegas, Nevada 89101

| Phone: 702-388-7185

| Fax: 702-589-9882

DISTRICT COURT
CLARK

COUNTY, NEVADA

BANK OF NEVADA, a Nevada banking
corporation,

Case Ne A-13-680012-C
Plaintiff,
Dept. Ne i
VS,

MURRAY PETERSEN, an individual,
i Date: 4/15/2014
Defendant. Time: 9:00 a.m.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT
Plaintiffs motion for summary judgment and Defendant’s counter motion for
summary judgment having come on regularly for hearing this 15" day of April 2014; Richard

MecKnight, Esq. appearing on behalf of Defendant Petersen and Michael Stein, Esq. and Brian

Reeve, Esq. appearing on behalf of Plaintiff Bank of Nevada the court sets forth the following
undisputed material facts, Conclusions of Law and Judgment:

. Red Card, LLC (“Red Card”) executed a Promissory Note (Note A) dated
March 30, 2011 in favor of Bank of Nevada, pursuant to which it promised to pay Bank of

Nevada the principal amount of §1,444,898 with interest on the unpaid principal balance from

ﬁ the date of the Note until paid ("Note A").

75 2. Red Card executed a Promissory Note (Note B) dated March 30, 2011 in favor
6 || of Bank of Nevada, pursuant to which it promised to pay Bank of Nevada the principal
77 || amount of $1,092,591 with interest on the unpaid principal balance from the date of the Note
28 n \
| Page 1 of 4
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| until paid ("Note B").

3. Red Card, as Grantor, executed a First Deed of Trust dated March 30, 2011 for

| | the benefit of Bank of Nevada.

4, The First Deed of Trust was recorded in Clark County, Nevada, on March 31,
2011 as Instrument No. 201103310004688, Official Records, Clark County, Nevada.

5, The First Deed of Trust encumbered the land described in Exhibit A attached

| to the First Deed of Trust and commonly known as 8490 Westcliff Dr., Las Vegas, Nevada

| 89145 bearing Assessor Parcel No. 138-28-401-009 (the "Property™.

6. Red Card, as Grantor, executed a Second Deed of Trust dated March 30, 2011

for the benefit of Bank of Nevada.

7. The Second Deed of Trust was recorded in Clark County, Nevada, on April 1,

I 2011 as Instrument No. 2011004010000103, Official Records, Clark County, Nevada and also

encumbered the Property,

8. Under the Loan Documents, an Bvent of Default has occurred if Red Card fails

| to make any payment when due under the Loan.

9, Petersen executed a Commercial Guaranty dated March 30, 2011 in favor of

Bank of Nevada,

10.  Under the terms of the Commercial Guaranty, Petersen absolutely and

unconditionally guaranteed full and punctual payment and satisfaction of the Indebtedness, as
5 defined therein, of Red Card to Bank of Nevada, and the performance and discharge of all Red |

' Card's obligations under the note and the related documents, as defined therein.

i1, Pursuant to NRS 40.495 and the terms set forth in the "GUARANTOR'S

| WAIVERS" section of the Comuiercial Guaranty, Petersen waived the provisions of NRS

40.430.
12.  Red Card failed to make the monthly payments due on September 30, 2011,
and all subsequent payments ("Payment Default”). Petersen, as Guarantor, did not make the

required payments under the Loan as agreed in the Commercial Guaranty.
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13.  Plaintiff caused its legal counsel to provide Red Card and Petersen written

a3

Notice of Defaults and Acceleration and Demand for Payment and Cure (the "Letter of

Default”).

e D

14, in the Letter of Default, Plaintiff's counsel reminded Red Card and Petersen

_: that the entire unpaid principal balance under the Note with all accrued and unpaid interest

5
6 || was immediately due and that the breaches not related to the "Indebtedness” had to be cured.
7 15, On December 22, 2011, Plaintiff recorded a "Notice of Breach and Election to

8 Il Sell Under Deed of Trust” in Clark County, Nevada as Instrument No. 201112220000692

9 || pursuant to the First Deed of Trust and Second Deed of Trust.
10 16.  Plaintiff filed its Complaint in this action on April 12, 2013, The amount of

11 | indebtedness due as of that date was $3,099,798.29,

121 17.  On June 18, 2013, the Property was sold via trustee's sale with Plaintiff

13 purchasing the Property for the sum of $1,400,000. The Plaintiff tock ownership through a
14 || credit bid at the trustee’s sale.

15 I8, On December 13, 2013, this Court entered a Stipulation and Order pursuant to

'16 || which Plaintiff and Petersen agreed that the fair market value of the Property, as of the
17 H commencement of this action, was $1,990,000.
18 19.  NRCP 7(b)(1) provides that “[a]n application to the court for an order shall be

19 by motion which, unless made during a hearing or trial, shall be made in writing, shall state

20 || with particularity the grounds therefor, and shall set forth the relief or order sought.”

21 20.  On January 16, 2014 Plaintiff filed its motion for summary judgment.
22 H 21.  Petersen filed his Opposition to Plaintiff’s Motion for Summary Judgment and
23 Il Defendant’s Counter Motion for Summary Judgment on March 20, 2014 and mailed it on the

24 || same day. Although filed, the court clerk rejected the filing for fees and the motion had to be

25 || refiled, the opposition was timely mailed.

26 CONCLUSIONS OF LAaw
27 1. The Court concludes that NRS 40.455(1) applies in guarantor deficiency
28 Page 3 of 4
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actions,

2. Plaintiff did not file an application within six months of the trustee’s sale under
| NRS 40.455(1).
4 3. The court did not understand the citation of Lavi v. Eighth Judicial Dist. Court

5 Il of State ex rel. County of Clark, 2013 WL 3278563, to be cited as precedent but rather as a

means for dispule settling,

4, Petersen’s opposition to the Bank’s Motion for Summary Judgment was
timely,
| 5. Defendant, Murray Petersen, is entitled to judgment in his favor on his motion
for summary judgment.

DATED this ] day of May 2014,

| SUBMIITED BY:

+No. 1313
288./Casgirid Center Blvd. #335

Lai-; [epds, Nevada 89101

Az‘zomeys far Defendant Murray Petersen

| APPROVED AS EMBODYING THE ORDER OF THE COURT:

D. Stﬁm Esq
"“"‘*% atla State Bar No. 4760

Brian R. Reeve, Esq.

Nevada State Bar No. 10197

3883 Howard Hughes Pkwy., #1100

Las Vegas, Nevada 89169

Attorneys for Plaintiff Bank of Nevada

Page 4 of 4

W0 R3S Paderson 8 Pascond vaseFiniing of Faol Conclusions of Law jdgnesd wpd Bay 6, 7014 {2:40pm)




Exhibit A

Docket 66568 Document 2014-34183



1 i! ORDR

Electronically Filed
05/08/2014 10:44:53 AM

A b s

CLERK OF THE COURT

\I Attorneys for Defendant Murray Petersen

© N @

| Richard McKnight, Esq.

| Nevada Bar No. 001313

| Tae McKniguT LAw FirMm, PLLC
L 528 S, Casino Center Blvd., #335
| Las Vegas, Nevada 89101

i Phone: 702-388-7185

| Fax: 702-589-9882

DISTRICT COURT

CLARK COUNTY, NEVADA

BANK OF NEVADA, a Nevada banking
corporation,

10 Sp s

Case Noe A-13-680012-C

TEBL g

Pis L] Stip ddgmt

Plaintiff,
Dept. Ne 1
VS,

MURRAY PETERSEN, an individual,
Date: 4/15/2014
Defendant. Time: 9:00 a.m.

ORDER DENYING PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT and
ORDER GRANTING DEFENDANT’S COUNTERMOTION
FOR SUMMARY JUDGMENT
Plaintiff, Bank of Nevada’s Motion For Summary Judgment having been filed with
| this Court on January 16, 2014; Defendant Murray Petersen’s Opposition To Motion For
| Summary Judgment, Countermotion For Summary Judgment having been filed on March 20,

2014; Plaintiff’s Reply in Support Of Motion For Summary Judgment And Opposition To

if Counter motion For Summary Judgment having been filed on April 3, 2014; and a Reply To

- and Richard McKnight, Esq. of The McKnight Law Firm, PLLC appearing for Defendant
Murray Petersen, and Michael D. Stein, Esq. and Brian R, Reeve, Esq. of Snell & Wilmer,
LLP, appearing for Plaintiff Bank of Nevada, and this matter having come before the

Honorable Kenneth Cory, and the Court having heard the arguments of the parties, and the

Page | of 2
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| Opposition To Defendant’s Motion For Summary J udgment then being filed on April 9, 2014, |




LA

e~ Gh

SUBMI‘TW BY:

| THE i\fiC{KN{éH

Court having reviewed the pertinent pleadings and the relevant papers, and good cause

appearing:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant
Murray Petersen’s Counter Motion For Summary Judgment be and the same hereby is
granted,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff’s
Motion For Summary Judgment be and the same hereby is denied in all respects.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaimntiff take

| nothing by virtue of its complaint herein.

IT IS SO ORDERED.
DATED this /] day of May 2014.

£

- District Court Judge,

| 77 52%S. Casino Center Blvd. #335
Las Vegas, Nevada 89101
Attorneys for Defendant Murray Petersen

APPROVED AS EMBODYING THE ORDER OF THE COURT:

¢ Michael D. Stein, Esq.

Nevada State Bar No, 4760

Brian R. Reeve, Esq.

Nevada State Bar No. 10197

3883 Howard Hughes Pkwy., #1100
Las Vegas, Nevada 89169

Attorneys for Plaintiff Bank of Nevada
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BANK OF NEVADA, a

Nevada Banking corporation,

Appellant,
VS.

MURRAY PETERSEN, an
individual,

Respondent.

SUPREME COURT CASE NO. 66568
Electronically Filed

District Court Case No. A-13- %@gﬁ ,%Oﬁﬁ,ggn?;na'm'

Clerk of Supreme Court

APPEAL

From the Eighth Judicial District Court
The Honorable Kenneth Cory, District Judge

DOCKETING STATEMENT

MICHAEL STEIN

Nevada Bar No. 4760
BRADLEY T. AUSTIN
Nevada Bar No. 13064
SNELL & WILMER L.L.P.
3883 Howard Hughes Pkwy., Suite 1100
Las Vegas, NV 89169

Attorneys for Appellant Bank of Nevada
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GENERAL INFORMATION
All appellants not in proper person must complete this docketing statement. NRAP
14(a). The purpose of the docketing statement is to assist the Supreme Court in
screening jurisdiction, classifying cases for en banc, panel, or expedited treatment,
compiling statistical information and identifying parties and their counsel.

WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c).
The Supreme Court may impose sanctions on counsel or appellant if it appears that
the information provided is incomplete or inaccurate. Id. Failure to attach
documents as requested in this statement completely fill out the statement, or to
fail to file it in a timely manner, will constitute grounds for the imposition of
sanctions, including a fine and/or dismissal of the appeal.
This court has noted that when attorneys do not take seriously their obligations
under NRAP 14 to complete the docketing statement properly and conscientiously,
they waste the valuable judicial resources of this court, making the imposition of
sanctions appropriate. See K171 Sylvan Pools v. Workman, 107 Nev. 340, 344,
810 P.2d 1217, 1220 (1991). Please use tab dividers to separate any attached

documents.
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Judicial District: Eighth; Department: 1; County: Clark;
Judge: The Honorable Ken Cory District Ct. Docket No.: A-13-680012-C
Attorneys filing this docket statement.

Attorneys: Michael Stein and Bradley Austin

Firm: Snell & Wilmer, L.L.P.

Address: 3883 Howard Hughes Parkway, Suite 1100
Las Vegas, Nevada 89169

Client(s): Bank of Nevada

Telephone: (702) 784-5200

If this is a joint statement completed on behalf of multiple appellants, add the

names and addresses of other counsel and the names of their clients on an

additional sheet accompanied by a certification that they concur in the filing

of this statement. (N/A)

3.

20246059.2

Attorney(s) representing Respondent(s).

Attorney:  Richard McKnight, Esq.

Firm: The McKnight Law Firm, PLLC

Address: 528 S. Casino center Blvd., #335
Las Vegas, NV 89101

Client(s):  Murray Petersen

Telephone: (702) 388-7185

Nature of disposition below (check all that apply).

1 Judgment after bench trial [1 Grant/Denial of NRCP 60(h)
[ Judgment after jury verdict relief
Summary judgment [1 Grant/Denial of injunction



20246059.2

L] Default judgment [1 Grant/Denial of declaratory relief

1 Dismissal [ Review of agency determination
L] Lack of jurisdiction [1 Divorce decree:
L] Failure to state a claim [1 Original LI Modification
L] Failure to prosecute Other disposition (specify):
[1Other (specify) Rule 59(e) Motion to Alter or Amend
Judgment

Does this appeal raise issues concerning any of the following.

I Child custody [J Termination of parental rights
O Venue [1 Grant/denial of injunction or TRO
L1 Adoption [1 Juvenile matters

Pending and prior proceedings in this court. List the case name and
docket number of all appeals or original proceedings presently or previously
pending before this court which are related to this appeal:

None.

Pending and prior proceedings in other courts. List the case name,
number and court of all pending and prior proceedings in other courts which
are related to this appeal (e.g., bankruptcy, consolidated or bifurcated
proceedings) and their dates of disposition:

None.



8. Nature of the action. Briefly describe the nature of the action, including a
list of the causes of action pleaded, and the result below:

a. Nature of Action:

This is a breach of guaranty action in which Appellant Bank of Nevada
sought a judgment against Respondent Petersen under NRS 40.495. Bank of
Nevada loaned Red Card, LLC (“Red Card”) over $2.5 million dollars to repay a
loan previously made by Bank of Nevada to Red Card.

Mr. Petersen personally guaranteed Red Card’s repayment of the debt. Red
Card defaulted on the loan, which was secured by certain real property. The fair
market value of the property was less than the amount of Red Card’s indebtedness to
Plaintiff. Accordingly, Plaintiff now seeks a judgment against Petersen. The loan
was evidenced by two separate promissory notes - Note A in the principal amount
of $1,444,898 and Note B in the principal amount of $1,092,591. Red Card
executed two Deeds of Trust, which were recorded in the Clark County Recorder’s
office. Both deeds of trust encumbered the land commonly known as 8490
Westcliff Dr., Las Vegas, Nevada 89145 (the “Property”).

Red Card and Petersen, as Guarantor, failed to make the monthly payments
due under Note A and Note B constituting an Event of Default. The Property was
sold via trustee’s sale with Bank of Nevada purchasing the Property. Bank of

Nevada and Petersen subsequently stipulated that for the purposes of a deficiency

20246059.2 -4-



calculation, the fair market value of the Property, as of the commencement date of
the action, was $1,900,000.

b. List of Causes of Action:

(1) Breach of guaranty; (2) Breach of implied covenant of good faith and fair

dealing.

C. Result Below:

In ruling on Bank of Nevada’s Motion for Summary Judgment and Mr.
Petersen’s Countermotion for Summary Judgment, the District Court found that
NRS 40.455(1) applies in guarantor deficiency actions and that Bank of Nevada
did not file an application within six months of the trustee’s sale under NRS
40.455(1). Based on these findings, the District Court granted Mr. Petersen’s
Countermotion for Summary Judgment.

Bank of Nevada filed a Rule 59(e) Motion to Alter or Amend Judgment,
arguing that (1) because there were two promissory notes, NRS 40.455 did not
apply to Bank of Nevada in its capacity as a junior lienholder; (2) by waiving the
one action rule, Mr. Petersen waived the right to invoke NRS 40.455; and (3) the
District Court misinterpreted the work “application” in its ruling. At the invitation
of the Court, Bank of Nevada filed a Supplemental Brief Regarding Lavi v. Eighth
Judicial District Court, arguing that Lavi does not control the outcome of the

instant case because Lavi dealt solely with the application of NRS 40.455 to first

20246059.2 -5-



deed of trust holders suing guarantors in deficiency actions, whereas Bank of

Nevada was also suing in its capacity as a junior lienholder. Thus, NRS 40.4639 is

the governing statute. The District Court ultimately denied Bank of Nevada’s Rule

59(e) Motion to Alter or Amend Judgment.

9.

10.

11.

20246059.2

Issue on appeal. State concisely the principal issue(s) in this appeal:

(@) Whether NRS 40.455 applies where a lawsuit is commenced pursuant
to NRS 40.495 and in conformity with NRS 40.4639 by a junior
lienholder against a guarantor.

(b)  Whether Lavi v. Eighth Judicial Dist. Ct., 130 Nev. Adv. Op. 38, 325
P.3d 1265 (2014) applies to junior lienholders, given that NRS
40.4639 provides a different limitation period than under 40.455—the
statue addressed by the Court in Lavi.

Pending proceedings in this court raising the same or similar issues. If

you are aware of any proceeding presently pending before this court which

raises the same or similar issues raised in this appeal, list the case name and
docket number and identify the same or similar issues raised:

None.

Constitutional issues. If this appeal challenges the constitutionality of a

statute and the state, any state agency, or any officer or employee thereof is



not a party to this appeal, have you notified the clerk of this court and the
attorney general in accordance with NRAP 44 and NRS 30.130?
N/A XYes  No

If not, explain

12.  Other issues. Does this appeal involve any of the following issues?
[0 Reversal of well-settled Nevada precedent (on an attachment, identify the
case(s))

OO An issue arising under the United States and/or Nevada Constitutions
OO A substantial issue of first-impression
An issue of public policy
0 An issue where en banc consideration is necessary to maintain
uniformity of this court’s decisions
OO A ballot question

13. Trial. If this action proceeded to trial, how many days did the trial last?
(N/A)

Was it a bench or jury trial? ( N/A)

14.  Judicial disqualification. Do you intend to file a motion to disqualify or
have a justice recuse him/herself from participation in this appeal? If so,
which Justice?

No.

20246059.2 -7-



15.

16.

17.

20246059.2

TIMELINESS OF NOTICE OF APPEAL

Date of entry of written judgment or order appealed from: May 8, 2014,

September 17, 2014 Attach a copy. If more than one judgment or

order is appealed from, attach copies of each judgment or order from

which an appeal is taken. Orders attached hereto as Exhibit A, B and

C.
(@) If no written judgment or order was filed in the district court, explain
the basis for seeking appellate review:

(N/A)

Date written notice of entry of judgment or order served: May 9, 2014,

September 18, 2014. Attach a copy, including proof of service, for each

order or judgment appealed from. Attached hereto as Exhibits D, E

and F.

(@) Wasservice by delivery __ orby mail X (specify).

If the time for filing the notice of appeal was tolled by a post-judgment

motion (NRCP 50(h), 52(h), or 59),

(@)  Specify the type of motion, and the date and method of service of the
motion, and date of filing.

NRCP 50(b) _ Date served __ By delivery __or by mail_Date of filing___

NRCP 50(b) _ Date served ___ By delivery __or by mail_Date of filing



18.

19.

20246059.2

NRCP 59 X Date served May 23, 2014 By delivery or by mail_X Date

of filing May 23, 2014

Attached as Exhibit G.

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing
or reconsideration do not toll the time for filing a notice of
appeal.

(b) Date of entry of written order resolving tolling motion: September

17, 2014.
(c) Date written notice of entry of order resolving motion served:

September 18, 2014.

(i)  Was service by delivery _or by mail X (specify).

Date Notice of Cross-Appeal was filed: (N/A)

(@) If more than one party has appealed from the judgment or order, list
date each notice of appeal was filed and identify by name the party
filing the notice of appeal: (N/A)

Specify statute or rule governing the time limit for filing the notice of

appeal, e.g., NRAP 4(a), NRS 155.190, or other:

NRAP 4(a).



SUBSTANTIVE APPEALABILITY

20.

Specify the statute or other authority granting this court jurisdiction to
review the judgment or order appealed from:

NRAP 3A(b)(1) X NRS 155.190 (specify subsection)

NRAP 3A(b)(2) _ NRS 38.205 (specify subsection)

NRAP 3A(b)(3) __NRS 703.376

Other (specify)

Explain how each authority provides a basis for appeal from the
judgment or order:

This is an appeal from a final judgment (summary judgment and
subsequent Rule 59 Motion to Alter and/or Amend).

COMPLETE THE FOLLOWING SECTION ONLY IF MORE THAN

ONE CLAIM FOR RELIEF WAS PRESENTED IN THE ACTION

(WHETHER AS A CLAIM, COUNTERCLAIM, CROSS-CLAIM, OR

THIRD-PARTY CLAIM) OR IF MULTIPLE PARTIES WERE INVOLVED

IN THE ACTION. Attach separate sheets as necessary.

20246059.2
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21.

22,

20246059.2

(@) Listall parties involved in the action in the district court:

Bank of Nevada and Murray Petersen.

(b) If all parties in the district court are not parties to this appeal, explain
in detail why those parties are not involved in this appeal, e.g.,
formally dismissed, not served, or other.

(N/A)

Give a brief description (3 to 5 words) of each party’s separate claims,

counterclaims, cross-claims or third-party claims, and the trial court’s

disposition of each claim, and how each claim was resolved (i.e., order,
judgment, stipulation), and the date of disposition of each claim. Attach

a copy of each disposition.

Claims asserted by Bank of Nevada against Murray Petersen: Breach of

guaranty and breach of implied covenant of good faith and fair dealing. The

district court resolved both claims via countermotion for summary judgment,

as is reflected in the judgment, attached hereto as Exhibits A, B and C.

Attach copies of the last-filed version of all complaints, counterclaims,

and/or cross-claims filed in the district court.

See Exhibit H.
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23.

24,

25,

20246059.2

Did the judgment or order appealed from adjudicate ALL the claims
alleged below and the rights and liabilities of ALL the parties to the
action below:

Yes X No

If you answered “No” to the immediately previous question, complete

the following:

(@)  Specify the claims remaining pending below:

(b)  Specify the parties remaining below:

(c) Did the district court certify the judgment or order appealed from as a
final judgment pursuant to NRCP 54(b):

Yes No

(d) Did the district court make an express determination, pursuant to
NRCP 54(h) that there is no just reason for delay and an express
direction for the entry of .judgment:

Yes No

If you answered “No” to any part of question 25, explain the basis for
seeking appellate review (e.g., order is independently appealable under
NRAP 3A(b)):

(N/A)

-12-



26.

20246059.2

Attach file-stamped copies of the following documents:

The latest-filed complaint, counterclaims, cross-claims, and third-party
claims.

See Exhibit H.

Any tolling motion(s) and order(s) resolving tolling motion(s)

See Exhibits C and G.

Orders of NRCP 41(a) dismissals formally resolving each claim,
counterclaims, crossclaims and/or third-party claims asserted in the action or
consolidated action below, even if not at issue on appeal.

Any other order challenged on appeal.

See Exhibits A and B.

Notices of entry for each attached order

See Exhibits D, E and F.
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VERIFICATION
| declare under penalty of perjury that | have read this docketing
statement, that the information provided in this docketing statement is true
and complete to the best of my knowledge, information and belief, and that |

have attached all required documents to this docketing statement.

/s/ Bradley Austin
Name of counsel of record
October 14, 2014 Signature of counsel of record

State of Nevada — Clark County
State and county where signed
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that | electronically filed the foregoing
DOCKETING STATEMENT with the Clerk of Court for the Supreme Court of
Nevada by using the appellate CM/ECF system on October 14, 2014.

| further certify that all participants in this case are registered CM/ECF users

and that service will be accomplished by the appellate CM/ECF system.

/s/ _Bradley Austin
An employee of Snell & Wilmer L.L.P.
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