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forbearance or extension without releasing Graotor from the obligations of this Desd of
Trust or Hability under the Indebtedness.

Time is of the Essence. Time is of the essence iu the performance of this Deed of Tnst.

Waiver of Homestead Fxemption, Grantor hereby releases and waives all dights and
encfits of the homestead exemption laws of the State of Nevada as to all Indebtedness

secured by this Deed of Trust,

DEFINITIONS. The following capitalized words and terms shall have the foliowing meanings
when used in this Deed of Trust. Unless specifically stated {o the contrary, sl references to
dollar amounts shell mean amounts in fawild money of the United Stales of America, Words
and termms used in the singolar shall include the plural, snd the plural shall include the singular, as
the context may require. Words and terms not otherwise defined in this Deed of Trust shall have
the meanings attributed to such torms in the Uniform Commercial Code:

Beuneficiary., The word “Dencliciary™ racans Bank of Nevada, and its suecessors and
assigns.

Borrower. The word “Borower” means RED CARD LLC and includes all co-signers
and co-makers signing the Nele and all thelr successors and assigns.

Beed of Trust. The words “Deed of Trust” mean this Deed of Trust among CGramtor,
Lender, and Trosies.

Defauit. The word “Defauit” means the Default sef forth in this Deed of Trust in the
seciion titled “Default”

Epvironmental Laws, The words “Environmental Laws” mean any and all state, federal
and local statutes, regulptions end ordinaoees relaiing to the profection of human health
or the environent, including without Hmiiation the Comprehensive Envircmmenial
Response, Compensation, and Lisbility Act of 1980, as amended, 42 U.S.C. Section
9601, et seq. (MCERCLA™), the Superfund Awendments and Reauthorization Acl of
1986, Pub, L. No. 95-49% ("SARA™), the Hazardous Materials Transporiation Act, 48
UU.8.C, Section 1801, ot seg., the Resouree Conservalion and Recovery aAct, 42 US.C
Section 6901, et seq., or other applivable state or federa! laws, yules, or regulations

adopted pursugny thersto,

Event of Default. The words “Bvent of Defaull” mean any of the cvenis of defauli set
forth in this Deed of Trust in the events of defuult seotion of this Deed of Trast,

Grantor. The word “Grantor™ means RED CARD LLC
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Guarsntor, The word “Guarantor” means any guaranion, surety, or sccommedation
party of any or all of the Indebteduess.

Guaranty, The word “Guaranty” means the gusranty from Guaranior to Lender,
inciuding without limitation a guarardy of gl or part of the Note,

Hazardous Substances. The words "Harzardous Substances™ mean matedals that,
because of thelr quantity, concentrafion or physicsl, chemicai or infecltious
characteristics, may cause or pose a present or potential haszard to human health or the
environment when improperly used, freated, stored, disposed of, generaled,
mamifsctured, transporied or otherwise handled, The words “Hazardous Substances” are
used in their very broadest sense and jnclude without limitation any and all hazardous or
foxic substances, materials or waste as defined by or listed under the Environmental
Laws. The term “Harardous Substances” also includes, without Hnitation, petroisum and
petrolsum by-products or any fraction thereof and ashestos.

Tmprovements, The word “Improvements” means sl exdsling and fiuture Improvements,
buildings, structures, mobile homes affixed on the Real Property, facilities, additions,
replacements and other construction on the Real Property.

Indebtedness. The word “Indebiedness” means sl principal, interest, and other
amounis, costs and expenses pavable under the Note or Related Documents, together with
all renewals of, extensions of, modifications of, consolidations of and substitutions for
the Note or Related Documents and any amonnis expended or advanced by Lender o
discharge Grantor's obligations or expenses incwred by Trustee or Lender fo enforce
Grantor's obligations under this Dxed of Trusy, together with interest on such amounis as

provided in this Deed of Trust.
Leader. The word “Lender” means Bank of Navada, it successors and assigns.

Note, The word “WNote” meuns the Promissory Note (Note A) dated March 30, 2011, in
the original principal amount of One Million Four Hundred Forty-Four Thousand Bight
Hundred Ninety-Bight and No/100 Dollars ($1,444,898.00) from Gramtor to Lender,
together with all revewsls of, ouensions of, modifications of, vefinencings of]
consolidations of, and substitutions for the promissory note or agreement,

Persenal Property, The words “Personal Properly” mean all equipment, fixtures,
mobile homes, manufacheed bomes or modualar homes which have not been legally
acceded to the real propemty In secordanee with Nevada law, and other articles of
personal property now or hereafler owned by Orantor, and now or hereafter attached or
affized o or used in the operation of the Real Property; together with all accessions,
parts, and additions to, all replacements of, and all substitutions for, any of such property;
and together with all proceeds {including without limitafion all insurance proceeds and
refunds of preradums) from any sale or other disposition of the Property,
A5046 D04V RNSIWDNMBE 36474872
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Progerty. The word “Froperty’ means collectively the Real Property and the Personal
Property.

Real Property. The wordds “Real Property” mean the real propesty, interests and rights,
as further described in this Deed of Trust.

Reluted Documents. The words *Related Documenis” raean all promissory notes, credit
agreements, loan agreenaenus, environmental agreements, guaranties, security agresmments,
martgages, deeds of trust, security deeds, collaters]l mortgages, and all other instruments,
sgresments and docwments, whether now or hereafter existing, executed in connection

with the Indebtedness,

Remts. The word “Rents™ means all present and future rents, revenues, income, issuss,
royadties, profits, and other benefits derived from the Property.

Trostee, The word “Trustee” means NEVADA TITLE COMPANY, whose address
2500 N, BUFFALC DRIVE, SUITE 150, LAS VEGAS, NV 89128, and any substitute or

SUcCessor usiees,

GRANTOR ACKNOWLEDGES HAVENG READ ALL THE PROVISIONS OF THIS
DEED OF TRUST, AND GRANTOR AGREES TO I'TS TERMS,

CRANTOR:

BERCARE LLE o
T Gy __: Rl

,;j!}'o‘. -.‘5'{{"‘:} )
By St Seatie

-k [
_______ o, =i

C e “‘_7 R AR AR & \‘
MHRRAY .fi&:;;{ BERSEN, Mandgar ¢

-
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EXHIBIT “A”

LEGAL DESCRIPTION
That porion of the West Half (W %4} of the Scuthwest Quarter (8%W 4) of the Southwest (uarter
(SW 14y of Section 28, Township 20 South, Range 60 Bast, MIB.&M., more particularly
deseribed as follows:
Faresl One (1) as shown by map thereof on file in File 81 of Parcel Maps, Page 4 in the Qffice of
the County Recorder of Olark County, Mevada,
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fnst #: 01104040000103

Foes: §33.00
NG Fae 80,00
DA 112011 08:02:02 AW
The undersigned hereby affirms that Reesipt ¥ 726314
tis document submitted for recording Requesiorn
does not contain a Social Seourity Number. SNELL & WILMER
Recorded By BAQ Pygs: 20

Assegsor Parcel Nods): P
o e DEBBIE CONWAY

CLARK COUNTY RECORDER

WHEN RECORDED MAIL TC:
Bank of Nevada

West Sahara Regional Office
2700 W, Sahara Avenue

Las Vegas, NV 89102

SEND TAX NOTICES TO:
RED CARD LLC

1003 ROBIN OAKS DR,

LAS VEBGAS, NV 89117
FOR RECORDES’S USE ONLY

SECOND DEED OF TRUST

THIS DEED OF TRUST is dated March 3G, 01, avong KED. CARD 130, & WEVADA
LIMITED LIABILITY COMPANY, whose address iy 1003 RORIN OAKS D, LAS VROAL,
NV 85117 (“Grastor”); BANE OF NEVADA, whose sddmas is 2700 W SAHARA m,ffﬂ
SUTTE 420, LAB VEGAS, NV §9102 (referred o beluw soimtimes as "Lender™ ared sometinies
as “Dencficiary”); and NEVADA TITLE COMPANY, whose addtess 2500 N, HUPPALO
DRIVE, SUITE 150, LAR VEGAS, NV 89128 (efereed to below g Tl ipd™,
CONVEYANCE AND GRANT. For valuable sonsidention, Grantor imevesablv: granty,
bargains, sells and conveys to Trustes vl prawer of aule for the benefit Gf Lavader m!ﬁ'{m@;ﬁm@
all of Grantor’s right, ttle, and interest in and to e following deseribed vead propenty, wgeth
with all cxisting or subsequemtly erected or nifixed bulldings, tmprovomsshts sl fixinres, alj
easements, rights of way, and sppurtenances; slf waler, watey dights sud diteh dehis ochating
stock in wtllities with ditch or indgation rights); sad all other dghds, rovaliiss, snd pralfitg relating
to the real property, inchuding without Hmitation. ol sminenals, oil, gag, wenthomnid sl simiar
matters, (the “"Real Property™) located in CL}XE;E&-{?s:’-}'us}'il}gﬂiizﬂtﬁ*@Néﬁm@g;ﬁ |
SEE ATTACHED EXHIBEIT “4»

The Real Property or iy sddvess is commonly known as 8490 WESTCLIFR DR., LA VEGAS,
NV 851435, The Real Property tax identification sumber is 138-28-401-009,

Crrantor presndly, abselutoly, sad frevosably wosigns to Londsy (dso known as Beneficiary in
this Droad of Trusth all of Orantors fghy, tide, anddndevest i aod to all present and future leages
of the Proporty and 2l Bents Promthe Propetty. I addition, Sravipr grants to Lender g Unitorm
Crsnnereisd Code seonsity fntereet i the Petvorial Peaperly,

41040 ST OXENS WM 7685 10,0
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'E“Hib E)EEES oF T REJ&T ENLLUDEV& THE ASSEGN\/HNT OF RE‘\(TQ A“ﬁ) THE
SECURITY INTEREST IN THE PERSONAL PROPERTY, IS GIVEN TO SECURE
(A} PAYMENT OF THE INDEBTEDNESS INCLUDING FUTURE ADVANCES AND
(B} PERFORMANCE OF ANY AND ALL OBLIGATIONS UNDER THE NOTE, THE
RELATED DOCUMENTS, AND THIS DEED OF TRUST. THIS DEED OF TRUST IS
GIVEN AND ACCEPTED ON THE FOLLOWING TERMS:

PAYMENT AND PERFORMANCE, Exvept as otherwise provided in this Deed of Trust,
Grantor shall pay to Lender all amounts ssoured by this Deed of Trust as they become due, and
shiall strictly and in g Gmely manner perform all of Grantor's obligations under the Note, this

Deed of Trust, and the Reluted Documents,

STATUTORY C{)‘VENANTS, The following Statutory Covensntz are hereby adopted and
made & part of this Deed of Trost: Covenants Nos. 1,3, 4, 5,6, 7, B and 9 of N.R.S. 107.020. For
Lovenant 4, upon defaudt, including failure to pay upon final mauuity the interest rate on the
Note shail be increased by adding a 5.000 percentage point margin “Default Rate Margin’},
The Default Rate Margin ghall also apply o each su%ce(img interest rate change that would
have applied had there been no defanit. However, in no event will the interest rate exceed the
rnguimann interest rate limitations under applicable law., The percent of counsel fees under
Covenant Mo, 7 shall be ten percent (10%). Except for Covenants Nos. 6, 7, and 8, to the extent
any terms of this Deed of Trust are Inconsistent with the Statuwtory Covenarts the terms of this
Deed of Trust shell control. Covenants 6, 7, and 8 shall control over the express terms of any
inconsistent terms of this Dead of Trust.

POSSESSION AND MAINTENANCE OF THE PROPERTY. Grantor agrees thet Grantor's
possession and use of the Property shall be govemed by the following provisions:

Pasveasion s 1"%& Uil thee poonrsence of an Bvent of Defauly, Grastor may {1}
pergdn i possession wod pontrolbof the Property; (2} use, operate or manage the Property;
anidh {3} vallect the Bents fowy the Proparty,

Duty to Maiataln, Orantor shall maiptain the Property in tensntable condition and
prompily perform all repairs, replacements, and maintenance necessary fo preserve it

value,

Compliance With Envivenmental Leaws, Grantor represents and wearrants to Lender
thats (1) Duslog the peviad of Ousutor’s swnerdiip nf e Praperty, thers by been 1o use,
genevalion, mrnndhciute, Sotege, tsatuent, ﬁzspa}:a&i. il o or threaiensd release of any
Harurdows Substanes iw S pEow iy, wider, about-or T the Propety; (2) Grantor
By Do kmmivdg& of, orreasep & .foiw v that there hay bess XLt 8y pr{mt‘tmh
disclosed 4o gnd ammw\s:dgcu by Lender bnowelting, (v} coy hreseh o vielition of LAY
Envzmmn@nms Tapws; (B) suy e, goneeution mamﬁammm SEOTRER, trealnend, dapdud,
release or Lhrwﬂmei rotesse of any Mazsudous Subsinuce nn, undsr, sboat or from the

Property by any prior ovmers or occupsatts of the Property, or (c} any actual or threatenad
FIM4ENP4Y ORI WDMI 27605 2.1



SECOND DEED OF TRUST
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liigation or claims of any kind by any person relating to such matters; and {3} Bxcept as
previously disclosed to and ackmowledged by Lender in writing, {a} neither Grantor nor
any tenant, contractor, agent or other authorized user of the Froperty shall use, generate,
mamufacture, store, treat, dispose of or release any Hazardous Substance o, under, abhout
or from the Property; acd (&) any such activity shall be conducted in comnpliance with all
applicable federal, state, and local laws, regulstions and ardinances, sncluding without
Lmitaton all Envirommental Laws, Grantor authorizes Lender and its agents to enter
upon the Property Yo make such inspections and tests, at Gramior's expense, a8 Lender
may deem appropriate to determine compliancs of the Property with fhis section of the
Deed of Trust. Any inspections or tests made by Lender shall be for Lender's purposes
onky and shall not be construed io create any responsibilicy or Hability on the part of
Lenler to Grantor or fo any other person. The representations and warranties confained
hevein are based on Grantor's due diligence in investigating the Property 1oy Hazardous
Substances, Urandor hereby (1) releases and walves any future claims against Lendex for
indemnity or contribution in the event Grantor becomes Hable for cleanup or olher costs
under any such laws; and (2) agrees to indemnify, defond, and hold harmless Lender
against any and ail clalms, losses, Habilities, darnages, penalties, and expenses which
Lender may direcfly or indirectly sustain or ‘suﬁ‘{s;r resuiting fram a breach of this section
of the Deed of Trust or a8 2 consequence of auy wss; grueration, manufacture, storage,
disposal, release or threatened release ccowring pricr to (rmior's ownership or iuterest
in the Property, whether or not the sarse was or should have been known o Grantor, The
provisions of this section of the Desd of Trust, including the obligation to indemnuify and
defend, shall survive the payment of the Indsbtednsss and the satisfaction and
reconveyance of the Hen of this Deed of Trust and shall not be affected by Lender's
aequisition of any interest in the Property, whether by foreciosure or otherwise.

Nudsanes, Waste, Grantor shall not cause, conduct or permit ST NURISANCE [OT commit,
permit, or suffer any stripping of or wasie on or to the Property or arty portion of the
Property, Without Holting the gonsality of s foregedug, Geantor will not remove, or
peant {0 any Other party the right fo v,y thaber, minerals fncluding oil and 8as},
coad, dlay, score, sail, grevel or rook prsdiots seiibious Lsnder's iy written consent,
Removal of Tagwavements, (hastes shadl not demolish or remove any Improvements
from the Real Propenty witheut Lender’s prior written consent, As # condition o the
removal of wey huprovenents, Landed may require Grantor fo make ArvAngements
satisfactory to Lender to replace such Improvements with Improvements of at Jeast equal
vaiue,

Leader’s Right fv Enfer. Lender and Lender’s agents and representatives may enter
upon the Real Property at all reasonsble times io attend to Lender's interests and o
inspect the Real Property for purposes of Grantor's compliance with the terms and
conditions of this Deed of Trust,

A30LE BN Y ORENS WM 2769512



SECOND DERD OF TRUST
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Compliznee with Governmental Reguivements. Grantor shali promptly comply with
sl laws, ondinances, and regulations, now or heresfior in effect, of all governmental
awthorities spplicable o the use or ocenpancy of e Propsty, weluding withow
fimitation, the Americans With Disabilijes At Grasor iy conitest fo gond faddl any
sach law, ordinance, or reguiation snd withhsld panypianee Jdusity sa prosesding,
including appropriate appeals, go Jong % Grantos has notitied Donder i ~ritng prise o
<doing 8o and 50 long ss, In Lender’s sofe oplnforn, Lender’s interests i (e Propesty s
not jeopardized. Lender may require Grantor to pest adequate security or a swety bond,
reasonably satisfactory to Lender, o protect Lender's interest,

WA

Dy vo Proteet. Ooanitr agross neither to abandon or iove anstisnded the Propecti,
Grantye shall doiall il wots, in additon o those acts got forth abaove In thiv secaion,
wiich omethe charactey and use of the Property axs reaspnably npcoss@y 1o protect aid

pressrve the Property,

BUE ON SALE - CONSENT BY LENDER. Lender myy, 8t Lender’s ogtion, dealare
irnmediately due and paysble all sums secured by this Deed of Trost apon he sale ar Tranisfer,
without Lender's prior written consent, of all or-any put of the Rosl Property, o sy devest
the Real Property or any mobile home or msmsftctersd homse Jooated o the wsperhy whedher or
not it is legally a part of the veal property. A “wde ot tranediy™ meany the conveyanes of Real
Property or any right, title or interest in the Keal Fropesty; whether fegal, beneficiat o equitalle;
whether voluntary or nvoluntary; whether by ouiright sale, dved, Ingtallmisst aale cotirast, langd
contract, comtract for deed, leaschold interest with o tery - groater tedn Uwee (33 voags, fease
sption cantraet, o by saly assignenent; or hansle of any Benefista! interest in o i sy o
tragt hiohling thde o Hhe Read Propoity, or by sy other wethed of comveyanss ol inigrest in
the Resd Propevty, M aay Ghentos s s sopcnation, pariership or Hmitad: Habiliy tzir:}mpﬁ;i}g
trannder alvo includes aay change in ownersldp oF more s twacpty-Bve porpest (25363 of e
voting stock, partnership intorasts of Hoited Hability Sompany interests, 1 He taw saay by, of
such Grantor,  However, this opticn shall not be sxercised by Londer W such oxorcise s
prohibited by federal Jaw or by Nevada law.

TAXKES AN LIENS. The following provisions relating to the taxes and Hene on the Property
are part of this Deed of Trusn

Payment, CGraator shall pay when due (and dn all evenis poier to delitupsney) sl taves,
specind taonen, susessmss, charges (ncleding vovtor and sevec ey and fopositions

tovied dpatiet or g asconal of Propusty, and shal Py whow ey all olaimy for work

done onoor for dervices rondered v malerial furmisted wothe Propesty, Tiantor shall

maintain the Property free of all Hens hising priveliy ovey or equal o the utoress of

Lender under this Deed of Trast, exospt for the Hen of taxes and assessments not due and
exeept as otherwise provided in this Deed of Trust,

A304L U4V OKERSAS WML 7695 12,
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SECOND DEED OF TRUST
{Controued}

Hight to Contest. Urantor may withhold payment of any tax, assessment, or ¢laim in
connechion with & good faith dispute over the obligation to pay, so long as Lender's
interest in the Property is not jeopardized. If g Hen arises or is filed as a result of
monpayment, Grantor shall within §fleen (15) days after the lon arises or, if a len is
filed, within fifteen {15) days after Grantor has notice of the filing, secure the discharge
of the lien, or if requesied by Lender, deposit with Lender cash or a sufficient corporate
surety bond or other security satisfactory 1o Lender in an amount sufficient to discharge
the lien plus any costs and attorneys® fees, or other charges that could acome as 3 result of
a Toreelosure or sale under the Hen, In any contest, Grantor shall defend iiself and Lender
and shall satisfy any adverse judgment before enforcement against the Property. Grantor
shali name Lender as &n additional obliges uinder any surety bond furnished in the contest
proceedings.

LAy

Page

T,

¥
>

Bvidence of Prywmend. CGrantor shall upon demand fumish to Lender satisfactory
evidence of payment of the taxes or assessments and shall anthorize the appropriate
governmental official to deliver to Lensler at any time o Written statement of the taxes and
assessments against the Property.

Native of Constrnetion, Grantor shall Tty Lander at ferst fifteen (15) days befors any
wark s vonpueroed, say Jerviees wre Turnished, ot any materials are supplied to the
Froperty, if sary- mueckandie’s oy, materiadaion’s lon, or other Ben cowdd be asserted on
acvaunt wlthe wink, sevvives, or pietédals and the cost excecds $1 D000, Gramtor wil]
upon request of Lender fivnish to Lender advance assurances satisfactory to Lender that

Grentor can and will pay the cost of such improvements.

PROPERTY DAMAGE INSURANCE. The following provisions relating to insuring the
Property are a part of this Deed of Trust,

Maintenance of Inguvance. Grantor shall procure and maintain poiicies of fire
msurance with standard extended coverage endorsemaents on & replacement basis for the
full ineurable value covering all Improvemenis on the Resl Froperty in an amount
suflicient to avoid application of any coinsurance clause, and with a standard morigagee
clavse in favor of Lender. Crantor shall alse procure and meintain comprehsnsive
general Hability insurance fn such coveinuy srooanis sy Lendes oy request wilh Trustes
and Lender belng vamed s sdditiony] fnvareds i sweh Habillty losoranes polishos
Additionally, Grantor shall maintain guch other inshranes theluding bt net {rited 1o
hazerd, business infervuption, and bofley inswwnce, & Londer 1oy miscaably require,
Policies shall be written in form, amonnty, coversges anid bavdy easeoably avcopibla o
Lender and issved by a company or compinioy reaspanhly acceptabls to Landes, Tirardor,
upon request of Lender, will deliver fe Londer Bom tme % toe the poliskes w
certificates of nsurance in form satisfclory to Lender, induding st palationy they

coverages will not be cancelled or dindulshed vithow o least ten (108 dawa pdoe writiag

notice to Lender, Each inswance polioy alse dhall fovlode an gridorsemsn providing ey

45045 0PN ORENSS WM 7685 {31

mm s



SECOND DEED OF TRUST .
(Continned) Pege §

2o ' Tl >

AR,

coverage m favor of Lender will oot be impaived in any way by anv act, omission or

defauit of Gramdor or any other person.  Should the Real Property be located in an area
Gesigngted I the Divpiter of the federal Erpergency Meanagement Agency as a spocial

o

i a -

flovd hapard wreq, Dutites apveay to obialn and madntsin Federal Flood Insursnee, if
veatluble, within 45 duys after potice is given by Lender that the Property is iocated in a

R

a
speeial fond hesaed geen, for Go Bl wnpeid principal balance of the loan and any prior
Heny on te property seawring the Joan, ap 1o the maximurn poliey limits set under the

wiona! Tleod Tosursson Program, o a3 otherwise required by Leoder, and (o mainisin

RENGTR

such insurancs for the term of the loan.

Z
=t -
e

Applivation of Proceeds, Grantor shall prampdy nétify Lender of any loss or damage o
the Property it the estimsted cost of repelr ot replavetnont exeeeds §1,000.00. Lender
may meke proof of loss if Graator fails o do so within fifteen (15} days of the casualty,
Whaether ar not Lentder’s seonrity 1§ impadred, Lender may, at Lender's elechion, recefve

Al velgin the procepds of any [nducsnce angd apply the proceeds © the reduction of the

Indshicdness, povomnt ofsay Non affeeing the Froperty, «w the- regtomtive o pepals of
the Property. If Lender ¢lects to apply fhe proseeds 1o restoration and repal, Grastioe
shall repair or replace the dameged or desstroyed Tnprovenenty in s resnner sutistactony
to Lender, Lender shall, upon satisfactory proof of suok sxpraditice, Y OF relmbrese
Grantor from the procesds for the reasanable cost of epaty o restomtion & Candor s e
i default ander this Deed of Trust. Any proceeds which have not been disbursed within
IS0 dayy afite thedr recsipt and which Lender Bas aot dommitied 3o ihe TERRE A
sxetoation of the Frapety dall be ueed fiatto-pay aoy aoomes st Reodsr under

s Daed OF Trost, thest To pay aocrwed inderest, and the vemainder, i duny, dinll be
appivd W the peinvipal Balense of e hudebiedness. I Lepdy halds suye procesds aftes
peymse i Gdl of the Indebredness, sonh procesds shall be paid to Grantor as Grantor's

inferests may appear.

Grantor's Repert on Taswrance. Upon request of Lender, however not ruore than once
g year, Urantor shall fumish to Lender & report on vael axisting poliny 8F idvngines

showing: (1) the name of the famtesr; (23 the viska ingured: (3) the sovount of the poling
{4} the property insured, the then sirrent replacemnent valoe of wueh propecty, ad e
manner of defermining that velue; and (5) the sxpirifon dute of the pefiey, Granag shatl,
upon request of Lender, have an indspendent apprater savsdactony to Lender dotenning
ihe cash value replacement cost of the Property. -

LENDER’S EXPENDITURER, I asy agtion or procesding is commenced fhat would
materially affect Lender’s foterest fn the Propetty or f Omuler fails to comply with amy
provision of this Deed of Trust or ey Belabad Rovihents, imwluding but not Hmited 10 Orantor’s
fadlure to discharge or pay when dus aiy amounts Orantor is required to discharge or pay under
thig Deed of Trust or any Related Documents, Leader on Grantor’s behalf mway (bul shall net be
obligated to) take sny sotfon thet Lender deems appeopriste, including but not limited o
discharging or paying all taxes, Hens, security interests, encumbrances and other claims, at eny
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time levied or placed on the Property and paying all costs for insuring, maintaining and
preserving the Property. AD such expenditures ineurred or paid by Lender for such purposes will
then bear interest at the rate charged wnder the Note from the date incurred or paid by Lender to
the date of repayment by Crantor. AR such expenses will become a part of the Indebtedness arwd,
at Lender's option, will (A} be payable on demand; {8} be added to the balance of the Note ang
be apporticned smong and be pavable with any installment paymaents to beoome dus during
either (1) the torm of any applicabls fnsurance paiiey; or (2) the remaiming lerm of the Mots; or
{C} be treated as 2 balloon payment which will be due and payasle at the Note's maturity, The
Deed of Trust also will secure pavinent of these amounts, Much right shall be in addition to sl
other rights and remsedies to which Lender may be entitled upon Defanli,

WARRANTY; DEFENSE OF TITLE. The fellowing provisions reluting to ewnership of the
Property are a part of this Deed of Trust

Title. Crantor warranis that! (a) Granter kalds goed and marketalle tiile of raverd ey

Property in fee siraple, five and clear of all Heos and snvwmbranees utfier g divss $8
forth in the Real Property description ar b sy St sranss i :
atr .E. i W A E. .

(el

~r

&
1
N
3

< Htbeorepant, ar fina |
title opinion issued in favor of and angupted by, Lender in dotingdton weith thig Deed of

Trust, and (b} Graotor has the ful sght power, and sutherity to exesite aud deliver this
Peed of Trust to Lender.

Belense o Thip, Subjont wothe vuseption in the Paesgraph above, Gramtor warsedy ang
vl Bsrevwe defond the title v the Propory agedast the koeful ladre of all peessas, Iy
e ovent Ay astion of precesding 1 comiond gusstions Urmor's 8 de-or Big
torest of Trugine oy Lender winder s Yhed of Trast, 3 anter shall defend the avtipn gt
Ornptorts capenes. Grantor wy be the sozaienl pasty to sl prooneding, bt Lender

shall be eptitled © participe® iy the procesding wd o b pepressited i the procesding.
by Lovosel of Tender’s own bisvoe, wd Oavior will dediver, oy patse t b delivered, 4

Lender such Hwtnencets sy Dendse oy request: foan dlme o e e vennil such
participation,

Compliance With Laws, Orandor warrsnts that the Property and Grantor's use of the
Froperty somplies with all existing applicable Jaws, ordinances, and regulations of

governmental authiorities,

Searvivel af Hepredentativas g %ﬁfiz,},;’s‘zs‘,x;,rtiﬁ&f, AL representations, warmnifes, wnd
Sgresmiety toatdy by Crantor o this Uesd of Trost shadl sureive the axeoution and
of iy Deent of Teiisy, shad] be-continuing & satues, d0d shall renga o

| . Traron

deli
and affactietl] sech thes as Grantorts Indebrtedarss shell b pdid in Sl

CONDEMNATION. The followieg provisions relating 1o condemnation proceedings are a pat
of this Desd of Trust:

A0 TORENBS WM 27625821
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Praveedings. 1f wny poncceding iy (ff.z;%mimmﬁ,ﬁi;m; i5 Qled, Grantor shall prompily notify
Londer b wyilng, and Cramoe shall prompily ke suck steps as yoRy be fecessary

Srn R i . L ‘ o
Seferd the sotivn. sud oftain the svand, breator oy be the nominal party in such
pebceedivgy, o Lender disdl be entitled fo participate in the proceeding and fo be

represeated in the proceeding by counsel of its own choies, and Grantor will deliver or
cxuse o be delivered to Lender such instraments and documentation as may be requested
by Lender from time {o time to permit such pactivipation,

Application of Net Proveeds. If all or any part of the Property is condemued by eminent
domain proseedings o by any proceeding or purchese in lieu of condenmnation, Lender

may 8t i adeehon feguime that all or any portion of the net procesds of the award be
applied to the Indebiedness or the repair or restoration of the Property. 'I'he net procecds
of the award shall mean the award afler payment of all reasonabic costs, expenses, and
eftomeys” foos incurred by Trustee or Lender in commection with the condemnation,
Lrasttor pagives any legal or equitable interest in the net proceeds and any right 1o require
any spperdonesdit of the net proceeds of the sward,  Craxar agrees that Lender s
ontitled toapply the award in accordance with this paragraph without demonstrating that

ity securily has been frapaired.

IMPOSITION OF TAXES, FEES AND C(HARGER BY GOVERNMENTAL
AUTHORITIES. The following provisivns relating to governmental taxes, foes and charges are
& part of this Deed of Trast:

Current Taxzes, Fees and Charges. Upon request by Lender, Grantor shall executs such
dosuntents i gddition o this Deed of Trust and take whatever other action is regueated
by Lenser to perfect aoad contines Lender’s Hen on the Real Property. Grantor shall
refratorse Lender for all taxes, as described below, twgether with all expenses inowrred in
recording, perfecting or comtinuing thie Theed of Trust, inchiding without Hmitation all
taxes, foes, documentary stamps, and other charges for recording or registering this Deed

of Trust,

Taxes. The following shall constitmte tgxes - which iy seetion pplies: (1) 8 spedifin

tax upon this type of Deed of Trust or upen alf oy sy part of the Todebivdness senured By
this Dead of Trust; (2) a specific tax on Ciwator whink Creantor ds anthortzed L reguived

to deduct from payments on the Indebiedness secured by thistvos of Ereed of Tt (¥

tax on this type of Deed of Trust chargesble sgaing the Lenderqr the holder of the WNote:

and (4) & specific tx on all or sy portion of the Indebtadoess or on peoassts of
principal and intevest made by Grantor. |

Subseguint Tayes, 1 any tex fo whivh this section applies is enacted subsequent to the
dute of this Beed o Tiust, s svent shall have the same sffect as an Bvent of Defauly,
and Londee gy enerclss any or &l of its available remedies for an Bvent of Default £9
penvided belew nnless Orattor sither (1) pays the tax before i becomes delinquent, or (2)

43038 HOSHYORENS\IWOMEIL S 685121
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cortests the tax &5 provided above in the Tuxes and Liens section and deposits with
Lender vash or a sufficient corporate surety bond or other seennty satisfaciory to Lender,

SECURITY AGREEMENT; FINANCING STATEMENTS. The fullowing provisions
relating to this Desd of Trastasa secunty agresment axe 4 part of this Deed of Tmust:

Securfly Agreement. This instument shall constifule a Seciwity Agresment to the
extent any of the Property constitutes fixtures, and Lender shall have all of the nghts of g
seeured party under the Uniform Conamercial Code as amended from time o time.

Seeurity Interest. Upon request by Fonder, Granter shall take whatovet ‘detion i
requesied by Lender to perfoct and Suntings Loty weonelty Tutebest e Réis dnd

crsonad Property.  In additfion f¢ vesonding (g Deed of Trost fg the el propethy
records, Lender may, & any tme and without Ruthey authnization ‘Som ranter, fie
executed counterparts, copies or sywoductions of s Deed af Truat ax- ¢ Anandng
staternend. Grastor shall refmburse Lender foe qif sxponaes ipowred o perfeciieg or
chetinting thiv seearity interesl, Upon defilt, Clrater whiall ROLORITE, Sevr or detach
ihe Porsonad Propeety. frome the Property. Uson defbult, Grantor ahall assenble oy

Porsonal Property not afisad o the Properiy n a mimer dnd | g plane resvonshiy
conveniend to Gramtor snd Lender and wmake it svadtable fo Lendey witlin thies {3 gfs
afler receipt of writion demand frors Lender'to thesciont prrmitied e appioaile fuw,

Addresser. The owsiling addrosses of Grantor {debtor) and Lender (secured party) from
wehich iiftamaton sonceming the securlty interest granted by this Deed of Trust may He

obiatted {eash @ required by the Uniform Commercial Code) are as stated on the first
pige of this Deed of Trag,

FURTHER ASSURANCES; ATTORNEY-IN-FACT, The following provisions relating 1o
further asgurances and atterney-in-fact are a part of this Deed of Trast

Foriier dssarapecy, Al any T wnd oty tne @ tme, wpon regiet of Lendw,

Crrantor will roske, exseunte snd deliven, o will catge to be: rvindle, sxeented or delvered,
to Lendey or to Lender's designve, wnd whint vegusstad by Lender, suave i be filed,
revarded; refiled; or rescorded, as e case niny by at sweh Hmes and fosuch offives sl
plices oy Lendermy desa apprapriale ey wad ol suck mosigages, deeds of s,
sedarity deeds, ssourity sgrecmenls, fhuaping St@smens, continuation SLBmRs,
tostrwiands of Ruther assoranve, vertificstes, and other doovents 48 rage; dnoihe sole
apinion of Leader, be neomstirg ar dositable b osder o effectuste, coraplete; pestint,
copiee, or pravedye () Gras s obiigafione ouder the Rote, thiz Densd of Trost, sad the
Ralated Doements, und {2y ihe o wad sheurity ftorents eronted bythis Dead of Trust

aa first wnd prior Hens on the Property, whether tow . pwned o hereudtor duguived by

Crantor. Undess prohibited by Jew ve Londer agvees (o the onatraey i selting, Grantor
shall relmburse Lender for all costs and sapadses iowmmed i conmsetion with the matiees
referred (o in thds paragraph. |

43046, HNI Y DEENSE WIS 2780301
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Attorney-in-Faet. If Grantor falls to do any o the things teforved o i the proveding
paragraph, Lender raay do so for and in thename of Grantoy wnd Traral s dipense,
For such purposes, Granior hereby frevacally uppoials Londar a Crrapiuets al{omgy .
fact for the pwrpose of muldng, sxecuting, dellvering filing, revornding, angd dofng

Ty e

cther things as may be necessary or desiralds, iy Bénders soke oplaion, w acconpish the
raatiers referred (o in the preceding pravegragdl.

EYENTS OF DEFAULYT, Bach of the following, at Lender's option, shail constitute an Bvent
of Defalt onder this Deed of Trust:

Fayment Default, Gramior fails io make any payment when due under the Indehtedness.

{ider Dedanlls, Gravlor fils 1o somply with o to perform any other term, obligation,
eovengnt s condition ventained in thiy Read uf Trest or in any of the Related Dosuments
r 10 comply with ot ip perform sy term, whligatisn, covenant or condition condained in
avgeiliey Bgreia beesen Lender and Craptor,

Lompliancs Default. Fallure o comply with any other {erm, obligetion, covenant op
condition contained in this Deed of Trust, the Note or in say of the Related Documents,

Default on (her Payments, Pailurs of Grantor within the fime requirsd by this Deed of
Trusi 10 ruske any pavient for tanes or ingurance, or any other pavinent NECEINATY 10
prevent {iliog of or Yo effest discharge of sny Hen.

Fovironmental Default, Failure of ay paity to comply with or perform when dus any

term, obligation, covenant or condition contained in any environmental agreement
executed in connection with the Property.

Befault on Subordinate indebleduesa, Dol by Grantie dnder any subordinae
cbligation or instnenent securing aay subowdinate ol
suit or other action to foreclose aay subnoinate Ben onthe Propsity.

dgstion o commencernent of any

False Statements. Aoy warranty, represenfation o aittemest mude or faendubed 1o
Lender by Grantor or on Grastor's behalf under iy Read of Trost or Ui Radutedd
Docurnents is filse or misleading in amy matetial respisss, ofifier novw drm he tee mads

¢t furnished or becornss falee ar misleading at any time thereafler,

Defective Collateralization, This Deed of Trust or any of the Related Doctnents coases

1o be in full foroe and effect {nchuding failure of any collaieral doonment to create g valid

and perfected security interest or lien) at any thns and for auY reason.

Death or Fusclveney. The dissolution of Granter's (eapsadlegs ol vehsther dleefion
continge 3 made), any member withdrasis fom the fhndted Habdlty sampany, o auy
ather ternination of Grantor's existence as a giing business or (e desthy of mygy mumber,

43046, 00a Y ORENSE WIS 276551 2.1
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the insclvency of Grantor, the appointment of a receiver for any part of Grantor's
property, any assignment for the benefit of creditors, any type of creditor workout, or the
commencenment of any procesding under any bankrupiey or insolvency laws by or against

Grantor,

Ureditor or Forfelture Proccedings. Commencement of foreclosure or forfeiture
procesdings, whether by judicial procesding, selithelp, repossession or any oiher method,
by oy craditar of Cradier o by auy govemanantal agency against any property secring
ihe Indebisdness, This muludes 3 gacoshroest of any of Grantor's accounts, including
deprait secpuns, Witk Landar However, dis Byant of Default shall not apply if there s a
good falth dispate by Orastor 48 the vaility ob reasonableness of the claim which is
the basiz of the creditor or forfeiture proceeding and if Grantor gives Lender written
notice of the ereditor or forfeitwe preceading and deposits with Lender moniss or a
surety tond for the creditor or forfeiture proceeding, in an amount determined by Lender,
in s sole discretion, 48 being an adeguate reserve or bond for the dispute,

Events Affecting Guarantor, Any of e vrecdding Svety Gidny with reapect Ty
Guarantor of any of the Indsbicdness or any Guarniiy' ey or hoasibes incéanpeiand, or
revokes or disputes the validity of, or Hsbility vuder, qny Guarenty of e debiadneus.

In the event of a death, Lender, af ity option, msg, but shell not he reguined 16, permit e

{narantor’s estate to assume wnconditionally the ebligations sdsing wnder th guaratty i
& rasnner satisfactory 1o Lender, and, in doing so; cwe amy Byent of Defidt, |

Adverse Chaunge. A material adverse changse ooours in Crantor's financial condition, ox
Lender believes the prospect of payment or perfortmance of the indebtedness is tnpaired.

Right te Cure. If any defialt, other than & default in payment is ourable and if Crantor
has.not been given @ notice of & breach of the same provision of this Deed of Trast withia
the preveding vwelve (12) menths, it may be cured if Orandior, after receiving writien
notice fem Dondsy demanding cure of such default; (1} crres the defanlt within fificen
(15} days; o () 1F the cuve reguires mors than fiftesn (135} days, immediately inftiates

steps wiich Lender deems in Lender’s sole disorstion to be sufficient to curs the default
and thereafter contioues and completes all reasonable and necessary steps suifficient to
produce compliance as goon a8 reasonably practical,

RIGHTS AND REMEDIES ON DEFAULT, If an Bvent of Default oscurs under $his Deed of
Trust, at any time thereafler, Trustee or Lender roay exercise any one or more of the following
rights and remedies:
Election of Remedies. Election by Lender to pursue any remedy shall not exclude
purault of any other remedy, and an efection fo make expeaditares or to take acon to

perform an obligation of Grantor under this Desd of Trust, after Grantor’s failure to
periorm, shall not affect Lender’s nght to declare s default and exercise its remedies,

43045.004 5V QEENSS WM 27695128
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Accelerate fndebiedness. Lender shall have the tight at ite option withowt notice to
Grantor t¢ declare the entire Indebtednass mnsnediately due and payable, including any
prepayment penally which Grantor would be required to pay.

Forselosure, With reapect tooal] er-auy pat of the Read Property, the Trustee whall have
the right to foreclose by notine s sale, @il Lender Sl bave the right to foreclose by
Judicied foreclosure, in elibor oase Iy arcvrdinies with ©d to the full extent provided by
sppiicable law,

UCC Hemedics, With respect to all or any patt of the Personal Property, Lender shall
have all the rights and remedies of @ secured party under the Uniform Commercial Onde.

Collect Wents, Donder chall have B nght, withor netice to a1 fake. BORReasiR
of and mange de Proporiv, aod, wheler or § of Lender fakey possession, sollect the
Remts, wluding amunis paa due s uapaid, whd apply the pet pravecds, wver and
ahove Lender’s costs, sgaing the Indebtsdosss, T Betheranes of tis tight, Lesder hay
require any tenant or other user of the Froperty o make payments of ret o wse Sy
dueelly fo Leader. 10 the Benty see collected by Lender, then Grantor irrev cably
desipnates Lender ay Grantor's sflomeyviinfact 0 encdorse instraments reosived in
pavanient theepof fu e hame of Grantoy and o negofiate the same apd eoliect the
procpeds. Payments by tenants or oihier veey to Lender n response 1o Lender’s demand
shell satisfy the obligations for which the payments are rade, whether or net any proper
groveds for the demand existed, Lender may exercise {3 righty under this subparagraph
either In person, by agend, or through a receiver,

Appolir Revebver,  Lasider shall have the right & heve a reseiver appointed o take

puasaession of sl ar say part 66 the Praperty, with the power to protect end preserve the
Property, 8 aperds the Property preceding foreclomue or sale, and to collest the Rengs

from the Froperty snd apply the provesds, oversnd abrve the coat of th rensiveship,

against the Indebledness,  The reopiver Ry semve without bond i potitied by ks
Lender’s right fo the appointment of g recenver shall exdal whether or unt Hhesippicsstt
vatue of the Property sxeseds the Indebiadngsy by wsubslantial amount, Emploviass by

Lender shall not disqualify & persen from SEIVIRG ¢ & receiver,

Fenaney at Sufferanee. I Gramtor remdioy in pasgessivn of e Properyy afiyy the
Froperly is sold as provided above or Lender siherwive bepomies eatitled B poszoselon of
e Property woen definll of Qraior, Grawide shall besome g wnant 8 viitioanes of

¥
g

Lender or the purchaser of the Property sad Sl &t }Lz‘;nﬁfr‘-sﬂ;:;;ti%mm:-@&iﬁze@- {13 pity

readonable restal forihe asp ok the Property, o (Y weoite the Farety tumadia ofy dyen
the destiand uif‘:ilmdm,

Other Hemedies. Trustes or Lender shall have any other right or remedy provided in
this Dieed of Trust or the Note or by law,

304 DN CRENSE WIS RY69512



SECOND DEED OF TRUST

{Continued) Page 13

i IR,

LA &

Notice of Sale. Lender shall give Grantor reasonable notice ol the time and place of any
public sale of the Personal Property or of the time afler which auy private sale or other
intended disposition of the Personal Froperty is o be made. Reasonable aotice shall
mean notice given st least ten (10) days before the tme of the sale or drgposition.
Notices given by Lender or Trustes under the real property foreclosurs proceedings shall
be decmed reasonable. Any sale of the Personal Property may be made in cenjunction
with any cale of the Real Propecty.

S

Sale of the Property, To the extent permitied by applioable few, Orantas Sersho waives
any and all rights to have the Property marshailed, In swsrtiaime By vighs s Temedion,
the Trustee or Lender shall be froe to sall all ‘of aly part of the Propesty tagathsr or
sepsrately, in one sale or by separate sales. Lotnder skl be entitfed o bid sty pabils
sale on all or any portion of the ¥ opertys The power of seds under s Do of Feust
shall not be exhavaind by any e or mom sdes (o aRnpis 1o sell} as to 2l or any
partion of the Real Property renvalning unsold, bl shall continie unimpaited untll all of
e Real Fropersy has been sold by exercise of the power of sale and all Indebledness has
been paid in full,

Attorneys' Feos; Expenses. I Lender instiutes any suit or action 1o enforce any of the
terms of this Deed of Trust, Lender shall be entitled to rsoavse sush st ad the court may
adiudge easonable oy sttomeyy’ foe st trialsnd upon any sppesl, Wiether ¢ wd any
gourt seton s involved, snd wo the axtant it prohibited by favy, all rencomible RXponses
Lender incurs that o Lender’s opindon ave Henssary at any-tinte for e protecton of its
dtevest o the enforcement of jts righte shall become @ part of the Indebtedness payable
on dernand and shall bear interest at the Note rate from the date of the sxpenditure unt)
repaid. Expenses covered by this pavagraph inehade, without Hrnitatiog, bowever Ao
w0 any lHmils under applicable law, Lender's sifomevy foon sud Fanders legal TROREREY,
whether or not there is & fuivsui, inclucivg. aftomeys’ foeg and expensey fr bankaptoy
proceadings (including offoris to modify or vaest any atometie sy or Bjuncdon),
sppeals, and any anticipated pest-fudent solestion servicss, fhe sast of sxmhng,
records, obtaining title reports (including foreclomure reportyl, wrveyors' reports; and
appraisal foes, title insurance, and feee for the Trustee, to the extent permitted by
appiicable law.  Grasdor alun, wWitl Pay Ay cowrt coaly, n addition to all other surns
provided by law. Fees and urpenses shall inchuede altorneys’ fess that Lender, Trustes, or
toth incwur, if either or both axe oude pration ity any soting to enjoin foreclosare or o any
legal procesding that Ciranbor lomilintes, The ey s expenses are secwred by this Deed
of Trust and are recoverable from the Property.

Rights of Trustes. Trustee shall have all of the rights and duties of Lender a5 set forth in
this section,

FOWERS AND OBLIGATIONS OF TRUSTEE. The following provisions relating to the

powers and obiigations of Trustee are purt of this Deed of Trust:
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Fowers of Trustee. In addition o aft powers of Trusiee arising @2 & matier of o,
Trustes shall have the power to take the fllewing sctiong with rispeet fo the Peoperty
upon the written request of Lender and Grantor: (i1 joln. i prepaeing snd Sz s P o
plat of the Keal Froperty, including the dedinatinn of stevets ot othies rigls to the poliic;
i

i
a3
2y

(b join in granting any easement or sresting any resiriotipn on fhe Rasl P aperty; sud foy
join in any subordination or other agreement aifepting this Dead nf Frint or the intorsst of
Lender vnder this Deed of Trust,

Ubligations to Netify. Trustee shall not he oblipated to notify any other party of a
pendiog sale under any other trust deed or Hen, or of arty action or prooeeding in which
Grantor, Lender, or Trustee shall be & party, unless the action or proceeding is brought by
Trustee,

Trustee. Trustee shall meet all guedifvations requived R Drowtee under applicable law,
In addition 10 the rights and remvdies set forth aboen, with resjsert o all or any part of the
Property, the Trustee shadl have the sight W Breclose by notive sl sale, snd Lender shall
have the right to foreclose iy judicis] foreclosure, in either case in accordance with and to
the full extent provided by applicable law,

Sucevanor Trastes,  Lender, st Lenddor’s option, ey from Hme to time appeint a
suecessar Tastive to any Trosten appointed wdey this Deed of Trugt by an instrument
exsenind and apkiowledged by Londer sod vepcrded o the office of the recorder of
CLABK Coumty, Stae of Novads: The successor tustee, withowt conveyance of the
Property, shall succced to all the e, power, and dutics conferred upon the Trustee in
this Dead of Trust and by applicable taw. This procedure for substitution of Trustee shali
govern to the exclusion of all other provisions for substitution.

MISCELLANEQUS PROVISIONS, The following miscellaneons provisions sre a part of this
Deed of Trust:

Amendments. This Deed of Trust, together with any Related Doouments, constitutes the
entire understanding and agresment of the parties ss to the matters set forth i i Desd
of Trust. No alteration of or amendment to this Deed of Trust shall be effective unloss
given in writing and signed by the party or parties sought to be charged or bound by the
alteration or smendment,

Anpual Reporte. If the Property isused five puishoses ofher than Griniig' s Tenidence,
Grantor shall furnish o Yender, upon roquest, & @nified wistemad of ne Sperating
income received from the Froperty duwing Grantor's previons fecal yoar o such Hoog and
detail as Lendor shall requive. "ot Operating Income” shall mean all cash receipts fom
the Propenty loss all cash expenditures made in sonnection with the operation of the

Property.
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Laption Headings. Coplion headings in this Deed of Trust are for CONVERIEnoe purposes

only and are not 1o be used to interpret or define the provisions of this Dieed of Trust.

Merger. There shall be no merger of the intorest or estats created by this Deed of Trust
with any other intereat or estate in the Property at any tirae held by or for the benefit of
Lender in sny capacity, without the writlen consent of Lender,

Geoverming Law, This Desd of Trust will be guverzed by federal law appliceble o
Lender aud, to the exiend not pressapied by foderad faw; the laws of the State of Nevada

withont vegard to e soaflicis of Tow provisfons, This Dved of Trust has been accepted by
Lender in the State o Nevads,

Cheioe of Venne, I there is  lowswit, Grantor agrees upon Lender's request to submit
tn the jurisdiction of the courts of Clark County, State of Mevada,

No Waiver by Lender. Londer shall not b desrned to ove walved awe sighie under iy
Dend of Truvt anduss snch walver 15 ghven in wariting and signed by Leudsr. Mo delay ot
cuission on the pat of Lowder in seerafsing sny delt shiall operale as @ watver of suel
rglit-or any other vight & walver by Lender of & provigion of this Beed of Trost shall st
prepudics or constingg a walver off Leensder’ s vlght othasivlae S demyand stefor compliaciss
with thet provision or wiy athor provision of s Desd of Trugt, Mo privr walver by
Leidor, nor say cotrse of ded ing betwern Lotder dnd Crintor, whalls pratiiude & walves

.....

ofagy of Lender's Hphts o of sy of Grantor's obligationy s sy Ribire transeeions.

Whonever the cosdsnt of Lender is regudred nnder Sis Decd oF Trugd, the granting of
sasll entsent by Levider iy any instoce. shad pet Tonsiiutg eobtinging (b
subseruent fnstaowes whers sush coenseit s reguired wnd i afl vases sooh oot AN be
granted or withheld in the sole discretion of Lender.

Severubility. If a count of competont jurisdiction finds any provision of this Desd of
Trugt t be illegal, invalid, or nnenforceable an to sy clreumsianse, thet Sindiog shall wot
weke the offending providon Megal fnealid, or wnenfooitle as dny other
wirewnstancs, I feasible, the pifanding provision abait by cousidernd medifed s¢ that it
Doty fepal, valld snd seforcaahis, IF e offending provision oot by wo modified, &
shall be considered deleted from this Desd of Trust, Urdesy otherwdse raguired bt B,

the ilepality, invalidity, or unenforessbility of sy provision of this Peed of Trugt st

aot atfect the legalily, validity or enforceability of sny other provision of tis Deed of
Trust,

Nuceessors and Assigne.  Subject to any Hmitstions siated in this Deed of Trust op
transfer of Grantor's interest, this Toed of Trust shadl be ety wpow sd s fo e
benefit of the parties, their successors and assigns. i€ wvenarehip of the Propesy besdmss
vested 1o 8 person other then Grantor, Lender, withtut sates e Shantor, way deal with
Urantor's suceessors with seference to this Deed of Proet find the Inclebiadnoss By way of
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SECOND DEED OF TRUST
{Continued) Fage 16

forbearance or extension without releasing Crantor from the obligations of this Desd of
Trust or lability under the Indebtedness.

Time is of the Essenee, Time is of the essence in the performance of this Deed of Trust,

Waiver of Homestead Exemption. Grantor herehy releases and waives all rights and
benefits of the homestead exemption laws of the State of Nevada as to all Indebtedness
secured by this Deed of Trust,

DEFINTTRONS. Thy follovdng sapitaliond words and terms shall have the following meanings
when dsed iu iy Deed of Tonst, rdees speciinally stated to the confrary, ali references io
dollar gmvunis Bl st smeunts i levid money of the Untied $tates of America, Words

Setdl (RN

rnd terms used in the singuiar shall inclhude ¢ ¢-piurad, aned the plural shell nclude the singular, s
the context may require. Words and terms not olheredee defined v iy Taeed of Trust shall have
the meanings attributed to such terms in the Uniform Wommercial Code:

Beneficlary, The word "Beneficiary™ roeans Bank of Nevada, and s seocessors gnd
RESIENS.

Borrower. The word “Borrower” meang RED CARD LIC and includes alt CO-SIENErs
and co-malkers signing the Note and all their successors and ASSIENS,

Deed of Truat. The words “Deed of Trust™ mesn this Deed of Trust among Grantor,
Lender, snd Trustes.

Defanlt, The word “Default” means the Default set forth in this Deed of Trust in the
section filded “Default,”

Envirenmenial Laws. The words “Enviegrhéntal Laws® niear wy-and all stets, federad
and local statutes, regulations and ordimmces relating do the protection of Tumae houlth
ot e sovivedmeni, inciwding withow .Efiaz;tiiic;iﬁtiﬂx the. Compredispaive ,.Ewi;m;;;m‘;«;ﬂﬁeé{'
Mespromse, Compansation, and Llability Aat of 1980, s smondéd, €9 URLL Bectivn
WO, w ssy g‘{‘LRQIﬁR the Supedlisd Amendments and Rewathoriztion At of
TG, Pub. L, Mo, 99.a8n CHARAT, e Basardons Metertals Transpotiution Ant, 4%
UBC Seotionr 180, o0 sey, the Besowree Conservation wad Resviery Act, 42 LR,
Mietion €901, ef s, oF ofhar applicatde: stite o fedgead Tewes, rules, or regntations

adopied presaant teradhy,

Event of Default. The words “Bvent of Defanlt” mean any of the events of default set

Torth in this Deed of Trust in the events of defmudt section of this Deed of Trust,

rrantor. The word “Grantos” means RED CARD LLO.
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SECOND DEED OF TRYUST
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Guaranior. }“he Word “{maramor ICARs any guarantor, suwrety, or accommodation
party of any or all of the Indebtedness.

Guaranty.  The word “Cuarandy” means the o guaranty from Guarantor to Lender,
inchuding without Hmitation & guaranty of all or paxt of the Note,

« Th

mit“

Hazardous Substances. The wordy “if aeardous Nubstanges® :x‘fhm matbtiealy
bposuss, of thexe guandty, \maw nraen or ph;.ﬂs:ﬁag:ei.‘iﬁ chemz iy azre Iw;.,\

u‘“mm:rs\imi TUSY CAUSE OF DUGE & PRt o pitentisl hasasd to ‘mrmm ity or the.

snvirgment  when anps ;:;:vatv usedy tromised,  stoced, dl"m%‘d of,  phnerated,
\.1!

e ‘,:im{“ fmmm.:i x;:ml 80 I Rrvwise, hmzdim ﬂm wuni Hages divus m?whmw e

Rerehiste Handtasion AU and sl h,&asnim o

toxic substamwes* malenials or Wasta as defined | by of Hsted wader the Environmentad
Laws. The term “Hazardous Substances’ Tadss umudw witheat Bodtation, petreloum ad
petroleum by-products or sny fraction therenl sl wsheytos,

Loprevementy, The vord ¥ Empmvwwni% means all existing and future Improvements,
bmhi.nm& Stousiures, mabile homes afficed on the Real Property, facilities, additions,

D

replacementy and offier sonstrediin art the Real Property,

Indebteduness, The word “Tndebtedness™ yasnns alb priveipal, Irfarewt, sad Gthey
amowis sty and ipehses pavable ander the hvf@fu ar Relsted Rovunenisy gether with

ail r*"n“%&i\ of, exidasions w‘ m\sdma,«arm* 08 ctsniidstiong of and subaily stions fur
the Note or Ralated Dogans S dmi ALY RENOURKLY ﬁwmu d oy sdvanced by Londsy 1o
dwuiwge Orantor's obhgmﬁmns or ﬁ.}\}"‘{,ﬂib s invteeed By Trostes oy iu;dr“ i enforgs
Urantor’s obligations under this Desd ¢ of Tras, topether with interist vn sele mnones sy

provided in this Deed of Trust,

Lender. The word “Lender” means Bank of Nevada, {5 successors and assigns.

Naote. The wond "Mote” means the Fromisery Note (Note AY dated Mok 3 3, dn

He origined pmm;&a Smeunt of One Millien ) \mmtw Too Thoussod Flyp Hindred
Nuety-Qie and Nadilng Doltars { l,U‘;‘E\S(}I {0} e (" rantar o Lender, o yethes wuh
s renewaly of, stiensony ofl modifiontons of, mfinsiings of, testsolidations of and
subattivtions forths promisicry note vy Mr SRR,

Pevsenal Property.  The words "Pomsoral Propery™” wmean all Hplpment Extues,
mobile o, msmuhmmui homss or modilér honies xmh Bave nat heen- Togally

u,

wauded to the read Property i avesrdined with Nevads Ia i and other m;nie::u, of

prvantal propeity sow or hevesBor owned § by reantor,. md naw or hercafter flrwhud or

aliignd Yo o woud In Ui npevativn of the Real Peopesty, iu&uih\ ".«Vifg” all ssseesiong,
pasts, aud sdditions o, 8 epdice cnte of, and all substitasiong for, smy of sash pmwﬁpa
@ ui iwwt e itk afl s;srﬁ ol {ing u,nimg without Bidtsidon sl in winee proveeds and

refitods of promduae ‘n‘rmn oy sale arother disposition o the Frapeny,
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SECOND DEED OF TRUST
{ Ceniinued) Page 18
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Froperty. Ihe word “Property’ means c*ﬁectmi) the Beal Propc-‘rw and Lh-“ Persozm
roperty,

Real Propecty. The words "Real Frop serty™ mean the real property, interests and rights,
&3 further described in this Deed of Trust.

Raelated B uummm The words “Rejsted Qobtmsnts’ mean all promissary notes, sl
agréstsniy Joan AETeCRNE, t\ti“i rannentyl AETCS R, Susrdhus, sem ﬁf Ei:-’f”ﬁ*ﬂ‘l"*"h
r'ns“{rm,x,m \m‘ do of Trust seouty deg Lw aotiutarad snm,pspseea. ad ol \nth TAR DR,
agresmeniy and dotanians, Wﬁ*’iﬁ sow ar heresfice existing, oxevied im mmwm 3

with the Indebisdhoss,

Kents. The word *Rents” means s} prosent and fature s, wvenues, income, isguss,
royalties, profits, and other benefits derived from the Property.

Tmsiee The word “Trustes” means NEVADA TITLE COMPANY, whose address
<300 N, BUFFALO DRIVE, SUTTE 150, LAS VEGAR, NV 89128, and any substinute or

SULCLIIor trustees.,

GRANTOR ACKNOWLEDGES HAVING READ ALL THR PROVISIONS OF THIS
DEED OF TRUST, AND GRANTOR AGHEES TO I'TS TERMS,

ey,

GRANTOR: SN

I PR gt =
R PRI N + . .‘
i, we-‘.-.--r“.L~-@ﬁ-‘k-%.ﬁ,-:-~~-—“~"

\\‘n-..

048 IC4NY R EN SIS WIS 1760512.2
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SECOND BEED OF TRUST
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R > S b RN,
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LIMITED LIABILITY COMPANY ACKNO WLE I)G“‘w‘.{ENT
STATE OF NEVADA

COUNTY OF CLARK

Nt o
2]
5>}

;\}‘:}

This instmement was  acknowledged before me on
PETERSEN, Manager of RED CARD LLC

ka’il”\ R:‘\
5

b - + :;
TR R Y= ke by E
O e bl s
(Signatare of va tanial officer:
N

Notary Public inand for Slate of WEVADA

{Sesal, if any}

b PN

RSER Cm«:—. - - .
"&'-F.‘.'-'\.v_\ Ry
SR
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EXHIBIT “A"
LEGAL DESCRIPTION

That portion of the West Hall (W 12} of the Southowest Quarter (3W %) nf the Southwest Quasier
{SW i) of Becton 28, Township 20 Scuth, Range 60 Fast, MD.B.&M., mors particularty
Jdescribed as follows: '

Farcel One (1) 2s shown by map thersef on file in File 81 of Parcel Maps, Page 4 in the OfFios of
{he County Hecorder of Clark County, Nevads,

43048004 MNYOKENS SWIRMSI 27655 1.1
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COMMERCIAL GUARANTY

Borrower: RED CARDLLO Lender: Bank of Nevada
FO03 ROBIN OAKS DR, 2700 W Sahara Ave., Suite 420
LAS VEGAS, NV 89117 Las Vegas, NV #9102

Guarsntor: MURRAY PETERSEN
HIG3 ROBIN OAKS DR,
LASVEGAS, NV 89117

CONTINUING GUARANTEE OF PAYMENT AND PERFQRMANCE. For good and
vaduable congideration, Gostantor shsnlaely amd wnconditionally gusramees Bl and punciual
payment sl satisfaction of the: Indebtegdness of Borrowero Lendsy, and the performance and
dissharge of all Bowowsrs ohiigatinns under the: Mot and the Relsted Docoments. This is a
guananty of pawnentiand performance and oot of eoflsetion, 3o Lender sdn enfisros HEY Goamaty
against Guarantor even when Lender has not exhausted Lender's remudivs against asyone slse
cbligated to pay the Indebtedness or against sny collatens securing the dpdebtedness, this
Guaranty or any other guaranty of the Indebtedness,  Guaranior will make ANy DAYINES v
Lender or its order, on demand, in legal fonder of ihe United Staies of Amenies, in ssmis-day.
funds, without set-off or deduction or couriterclabm, sad will otherwise prfony Borbaver's
obligations under the Note and Related Documents, Usnder this Cruspanty, Cuarantor’s liability is

urdimited and Guarantor’s obligations are continuing.

INDEBTEDNESS. The word “Indebtedness” & gsed i this Goaranty means s} of the prinvipal
amount outstanding from tme 10 time and at any one o mors ey, acerued wnpaid inesest
thereon and all collection cests and legal expenses refated thersto permitied by law, attorneyy’
fees, arising from any and slf debts, Habilities ang oldigations of every watur.or form, menw
existing or hercafler arising or acquirsd, thie Bomower individualty or exlentively or
interchangeably with others, owes or will swe Lender, “ldeltsdness™ includes, without
limitation, loans, advances, debis, overdrafi indebleduess, sradis card fadebiedness, lesse
obligations, labilities and obligations under any iderest rafe protostion agvsements or forgigy
currency exchange agreements or commodity price protection agrermmunty, dthey obligativng, and
habilities of Borrower, and any present or futwre judgroenis againgt Borrowsr, fbure advancss,
foans or transsetions that renew, extend, modify, refinance, sonsolidaie o subsiitite these debiy,
ligbilities and obligations whether: voluntarily or swvalandantly incurred; dug of o besome due
by thelr terms or aceeleration; absolute or contingent liquidated or undiquidated; determined or
undetermined; direct or indireet; primary or sesondary in mgwre o arising {frem & guaranty o
surety; secured o wnserred; jsdnt ov soverat or jolnt snd several; evidenged by u negotiable o
non-negoliable inslnument or writing, originated by Lender or spother or others; baveed O
unenforceable gpanst Boivwer By any reason whatsoever; for ayy tanssctions that iy be
voidable for any reason (such ss infancy, insanfy, ulive vires o otherwise) and eriginated then
reduced or extinguished and then aRerwards increased or redtated. |

1 Lender presently holds one or more guaranties, or hereafler receivesadditiongd plideanties from

Cuarantor, Lender's rights under all guaranties shall be cumulative, Py Quacanty shall not
{unless specifically provided below to the contrary) affect o myvalidate any sach other
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COMMERCIAL GUARANTY
(Continued) Page 2

guaranties, Guarantor's Hability will be Guaranior's aggregate liability under the terms of this
Gruaranty and any such other unterminated guaranties,

CONTINUING GUARANTY. THIS IS A "CONTINUING GUARANTY" UNDER WHICH
GUARANTOR AGREES TO QUARANTEBE THE FULL AND PUNCTUAL PAYMENT,
PERFORMANCE AND SATISFACTION OF THE INDEBTEDNESS OF BORROWER TO
LENDER, NOW EXISTING OR HEREAFTER ARISING OR ACQUIRED, ON AN OPEN
AND CONTINUING BASIS. ACCORDINGLY, ANY PAYMENTS MADE ON THE
INDEBTEDNESS  WILL  NOT  DISCHARGE OR  DIMINISH  GUARANTOR’S
OBLIGATIONS AND LIABILITY UNDER THIS GUARANTY FOR ANY REMAINING
AND  SUCCEEDING INDEBTEDNESS EVEN WHEN ALL OR PART OF THE
QUTSTANDING INDEBTEDNESS MAY BE A ZERO BALANCE FROM TIME TO TIME.

DURATION OF GUARANTY. This Guaranty will take effect when received by Lender
without the necessity of any accepiance by Lender, or any notice to Guaranior or to Borrower,
and will continue in full foree until all the indebtedness incurred or contracted before receipt by
Lender of any notice of revocation shall have been fully and finally paid and satisfied and all of
Guarantor's other obligations uader this Guarsnty shall have been performed in full. If
Guarantor elects w revoke this Guaranty, Guarantor may only do so in wiiting. Guarantor's
written notice of revocation must be mailed to Lender, by certified mail, at Lender’s address
fisted above or such other place as Lender may designate in writing. Written revocation of this
Guaranty will apply only to advances or new indebledness created after actual receipt by Lender
of Guarantor’s writlen revocation.  For this purpose and withowt limitation, the term “new
Indebtedness” does not include the Indebtedness which at the time of notice of revocation is
contingent, unhiquidated, undetermined or nol due and which later becomes absolute, liquidated,
determined or due. This Guaramty will continue to bind Guarantor for all the Indebtedness
incwred by Borrower or committed by Lender prior to receipt of Guarantor’s written notice of
revocation, including any extensions, renewals, substitutions or modifications of the
Indebtedness.  All renewals, exiensions, substitutions, and modifications of the Indebiedness
granted after Guarantor's revocation, are contemplated under this Guaranty and, specifically will
not be considered to be new Indebtedness. This Guaranty shall bingd Guarantor®s estate s to the
Indebledness created both before and afler Guaranior’s death or incapacity, regardless of
Lender’s actual notice of Guarantor’s death. Subject to the foregoing, Guarantor’s executor or
administrator or other legal representative may terminate this Guaranty in the same manner in
which Guarantor might have terminated it and with the same effect.  Release of any other
guarantor or termination of any other puaranty of the Indebtedness shall not affect the lability of
(Gruarantor under tas Guaranty. A revocation Lender receives from any one or more Guaraniors
shall not atlect the liability of any remaining Guarantors under this Guaranty. It is anticipated
that fluctuations may occur in the aggregate amount of the Indebtedness covered by this
Cuaranty, and Guarantor specifically acknowledges and agrees that reductions in the amount of
the Indebtedness, even o zero dollars (30.00), prior to Guarantor's written revocation of this
Guaranty shall nol constitute a fermination of this Guaranly. This Guaranty is binding upon
Guarantor and OGuaranior’s heirs, suceessors and assigns so long as any of the indebtedness
remains unpaid and even though the Indebtedness may from time 1o time be zero doliars (30.00),
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COMMERCIAL GUARANTY
{Continued) Page 3

GUARANTOR'S AUTHORIZATION TO LENDER., Guarantor authorizes Lender, either
before or after any revocation hereof, without notice or demand and without lessening
Guaranior’s lability under this Guaranty, from time to ime: {A) prior fo revocation as set forth
above, tc make one or more additionsl secwred or unsecured loans 1o Borrower, 1o lease
equipment or other goods 1o Borrower, or otherwise o extend additional credit io Borrower; (B)
to alter, compromise, renew, extend, accelerate, or otherwise change one or more times the time
for payment or other terms of the Indebtedness or any part of the Indebtedness, including
increases and decreases of the rate of inierest on the Indebtedness; extensions may be repeated
and may be for longer than the original foan term; (C) to take and hold security for the payment
of this Guaranty or the Indebiedness, and exchange, enforce, waive, subordinate, fail or decide
not to perfect, and release any such security, with or without the substitution of new coljateral;
(13} 1o release, substitute, agree not 1o sue, or deal with aoy one or more of Borrower's sureties,
endorsers, or other guaramiors on any femms or in any manner Lender may choose; (E) to
determine how, when and what application of payments and credits shall be made on the
indebtodiest (T W apply such sevurity and direct the order or manner of sale thereof, ing] uding
without lunitation, any nenjudigiel ssle permitted by the terms of the controlling security
sareement of dead of trust, 3 Lender in #ts discretion may determine; (G} o sell, transfer, assign
oF grant partivipstions i all or any part of the Indebtedness; and (H) to assign or tansfer this
Cuaranty in whole or in part, |

GUARANTOR’S REPRESENTATIONS AND WARRANTIES. Guarantor represents and
warrants 1o Lemder that (A) no representations or agreements of any kind have been made 1o
{(uaranior which would limit or qualify in any way the terms of this Guaranty; {B) this Cuaranty
is executed at Borrower’s request and not at the request of Lender; () Guarantor has full power,
right and authority ‘o enter into this Guaranty; (D) the provisions of this Guaranty do not conflict
with or result in a default under any agreement or other instrament binding upon Guarantor and
do not result in 8 violation of any law, regulation, court decres or order applicable to Gugrantor;
(B) Guarantor has not and will not, without the prior written consent of Lender, sell, lease,
assign, encumber, hypothecate, transfer, or otherwise dispose of all or substantially all of
CGuarantor’s assets, or any interest therein; (F) upon Lender's request, Guarantor will provide 1o
Lender finpncial and credit information in form scceptable to Lender, and a!l such financial
mformation which currently has been, and all futuwre financial information which will be
provided to Lender is and will be true and correct in all material respects and fairly present
Guarantor’s financial conditon as of the dates the financial information is provided; {3} no .
miaterial adverse change has occwred in Guarantor’s financial condition since the date of the
most recent financial statements provided to Lender and no svent has occurred which may
materially adversely affect Guaramtor’s financiel condition; (M) no litigation, claim,
investigation, administrative proceeding or similar action (including those for unpaid taxes)
against Guaranior s pending or threstened; (I} Lender hes made no representation to Gusrantor
as 1o the creditworthiness of Borrower; and (3} Guarantor has established adequste mesns of
obtaining from Borrower on a continuing basis information regarding Borrower’s financial
condition. Guarantor agrees to keep adequately informed from such means of any facts, events,
ot gyewnstaaces whish might in any way affect Guarantor's risks under this Guaranty, and
Chaarantor Rurthey dgresy that, absent a request for information, Lender shall have no obligation
ty disclosy ty {hweastiy any information or documents acquired by Lender in the course of its
relationship with Borrower,
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COMMERCIAL GUARANTY
{Continued) Page 4

GUARANTOR'S WAIVERS. Except as prohibited by applicable law, Guaranior waives any
right to require Lender {A) to continue lending money or to extend other credit to Borrower; (B)
o make any presentment, protest, demand, or notice of any kind, including notice of any
nonpayment of the Indebtedness or of any nonpayment related 1o any collateral, or notice of any
action or nonfiction on the part of Borrower, Lender, any surety, endorser, or other guarantor in
connection with the Indebtedness or in connection with the creation of new or addittonal loans or
obligations; (C} to resort for pavment or o proceed directly or at once against any person,
including Borrower or any other guarantor; (I3 to proceed dircetly against or exhaust &Y
collateral held by Lender from Borrower, any other guaranior, or any other person; (B} to give
notice of the terms, time, and place of any public or private sale of personal property security
held by Lender fom Borrower or to comply with any other applicable provisions of the Uniform
Commercial Code; (F) 1o pursue any other remedy within Lender’s power; or (G) to commit any
act or omission of any kind, or at any time, with respect (o any matter whatsaawrf

Crugrasior alse walvey sayv and al) righis o1 :eii{éiftmzam Dased on wureneshup or impaitment of
collateral inchiding, bat not Himited o, ey rights or dafpasey arfsing by reason of {A) Nevads
Revised Statstes Sectlon 40,430 and ruy “ong action” or Yatb-defivienoy” law ar.any olber faw

-

which may prevest Lender from bringing say aotion, nshuding a elaim for deficieney, against
Gudrantor, before or afler Lender™s COMUNEDCOREN! or Spnt pledion of my Torevtosurs astion,
either judicially or by exercise of g power of sale; (BYany clectivy oof vemedics by Lendsr whick
destroys or otherwise adversely affects Gugramtor's subragation nghts ar Ouarmisss rights
proceed against Borrower for reimbursement, including witheu sndtation, sny foer of Hghts
CGuarantor may suffer by reason of any law limitiog, qualifving, or discharging the Indebledness;
() any disability or other defense of Borrower, of any sther guseantor, ar af any other person, or
by reason of the cessation of Borrower's Hability fromy any cawe whatsosver, sther tan payment

by

in full in fegal tender, of the Indebtednessy {;}:}}m}éﬁsgm W giarn - discharge of the Indebtedness
on the basis of unjustified impairment of any collaters! for the Indebiedness; (B} any siatute of
limitations, if at apy Ume any action or sull brought by Louder against Guarsntor ig Kommenesd,
there 38 outstanding Indebtedness which is not hasred by any applicabde stgbue of Limilations; or
(F} any defenses given o guarantors st law .o in squity oty than setisl paymemt and
performance of the Indebtedness. I payment is made b Bortower, whethey voluntasly or
otherwise, or by any third party, on the Indebtedness and thereafivr Lender 18 forcad to resmt the
amount of that payment to Borrower's trustee in bankruptey or to any similar person under Ay
federal or stale bankruptey law or law for the relief of debtors, the Indebtedness shall be
considered unpaid for the purpose of the enforcement of this Guaranty,

Guasintor forther wadves and agrees not o assert or claim at any tine suy dedostiong 6 e
arnount guarmnced under whis Guaranty for any claim of setoff, counterclaim, sounter demand,
reoupment o sionlar right, whether such claim, demand or right may be msonted by the

Bospewer, the Gusraner, or both,

GUARANTOR'S UNDERSTANDING WITH RESPECT TO WAIVERS. Cuaranior
warrands and ageaes that sach of the Wilvers set forth above is made with Guarantor’s full
kaowledpe of By significaree and copseguences and that, under the circurnstances, the waivers
are reasonable and not contrary to public policy or law. If any such waiver is determined to be
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COMMERCIAL GUARANTY
{Continued) Page §
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confrary to any applicable law of public policy, such waiver shall be effective only to the extent
permitted by law or public policy.

RIGHT OF SETOFF. Tu the oxtent permitted by applicable law, Lender reserves right of
setoff in all Guaranior's sccoums with Letider (whether checking, savings, or some other
asccount). This includes all accounts Guarsatn bolds jointly with someone else and all accounts
Cuaranter may open in the fuuee, However, this doss netinslude any TBA o Kadgh acoounts,
any ust accounts for which setoff would be grohibited by daw, or monies lu any. scodunts thay
were received pursuant to the federal Social Secwsity &, fshediog, without Hhmitation,
retirement and survivors’ benefits, supplernental sestrity mooms besefs and disability
insurance benefifs, Guaranior authorizes Lender, 1o the a;s;’fﬁgim ;}{ﬁzfij:ii'{tgyﬁ';i:}}-t syplisable Jaw, o
hold these funds if there is & defaull, and Lender may sppiyv the Tonds in these seconnrs 1o Py
what Guarsntor owes under the terms of this Guaranty.

SUBCGRITNATION OF BORROWER'S BERTS TO GUARANTOR, Guaranior agrees that
the iﬁi-ﬁiﬁiﬁtﬁﬁh}ﬁ%; whether now existing or Herpafer created, shall be superior 10 any claim that
Cronsantor ‘D% now have or hersafiey ‘anguire against Borrower, whether or not Borrower
bacames froclvent. Cugraater heveby sxpressly subordinates any claim Guarantor may have
against Borrower, upon any account whatsoever, 10 any clatmn that Lender may now or hereafer
have against Borrower. In the svent of wsolvency and conseguent liguidation of the assets of
Borrower, through bankruptey, by an assignment for the benefit of creditors, by voluntary
fiquidstion, or otherwise, the assets of Borrower applicable to the payment of the ciaims of both
Lender and Guarantor shall be paid to Lender and shall be first applied by Lender 1o the
indebtedness.  Guarantor does hereby assign 1 Lender all olatms which it gy have op asquilre
against Borrower or against any assignee or bustee in bankvupey of Bomwwer, povided
however, that such assignment shall be sffective only fu the preposy of asmring 16 Leder full
payment in legal tender of the Indebledness. If Lendsr so TRQUESLS, way noles or oredit
agreesmnenis now of hereafler evidencing any debts or ohligations of Borrower to Cruaranior shall
be marked with 2 legend that the same are subject o this Guaranty and shall be delivered o
Lender. Guarantor agrees, and Lender is hereby authorized, in the name of (uarardor, from time
to time 1o file financing statements and continuation statements and 1o execyte documents and to
take such other actions as Lender deems nEeessary or appropriaie o perfect, preserve and
enforee its rights under this Guaranty.

MISCELLANEOUS PROVISIONS. The following miscellaneous provisions are a part of this
Cuaranty;

Amendments. This Guaranty, logsther with any Related Documents, constitites the
entire understanding and agreement of the parties as 1o the matiers set forth in this
Guaranty. No alteration of or amendment (o this Guaranty shal! be effective unless given
i writing and signed by the party or parties sought to be charged or bound by the
alteration or amendment,

Attorneys’ Fees; Fapenses, Guaramior agrees to pay upon demand all of Lender's costs
and expenses, including Lender’s attorneys’ fees and Lender’s legal expenses, incurred in
connection with the enforcement of this Guaranty, Lender may hire o pay someone else
to help enforce this Guaranty, and Guarantor shall pay the costs and expenses of such
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whether o not there is a lawsuil, including attomeys’ fees and legal expenses for
bankruptcy proceedings {including efforts o modify or vacate any avtomatic stay or
mjunction), appeals, and any snticipated post~judgment collection services. Guarantor
also shall pay all court costs and such additional fees as may be directed by the coust,

Caption Hesdings. Caption headings in this Quaramty are for convenience purposes
only and are not to be used to interpret or define the provisions of this Guaranty,

Governiag Law. This Guaranty will be governed by federa! law applicable to Lender
and, to the extent not proempred by federal Inw, the laws of the State of Nevada without
regard to s conflicts of law provisions. This Guaranty has been aceepted by Lender in

the State of Nevada,

Cheice of Venue. If there is 2 lawsuit, Guarantor agrees upon Lender’s request to submit
to the jurisdiction of the courts of Clark County, Siate of Nevada.

Integration. Guarantor further agrees that Guarantor has read and fully understands the
terms of this Guaranty; Guarantor has had the opportunity to be advised by Guarantor's
atiorney with respect to this Guaranty; the Guaranty fully reflects Guarantor’s intentions
and parol evidence is not required to interpret the terms of this Guaranty,  Guarantor
hereby indemnifies and holds Lender harmless fom all fosses, claims, damages, and
costs (including Lender's attorneys’ fees) suffered or incurred by Lender as a resut of
any breach by Guarantor of the warranties, represeniations and agreements of this

paragraph.

fnterpretation. In all casss where there is more than one Borrower or Guarantor, then
all words used in this Guaranty in the singular shall be deemed to have been uced in the
plural where the context and construstion so require; and whers there is more than one
Borrower named in this Guaranty or when this Guaranty s executed by more than one
Ouarantor, the words “Borrower® and “Guarantor” respectively shall mean all and any
one or more of them. The words “Cusranton,” “Borrower,” and “Lendsr” include the
heirs, successors, assijgug, and transferves of osch of them, If 8 cowrt finds that any
provision of this Guaranty is not valid or should not be axforved, that fact by Hself will
101 mean that the rest of this Guaranty will nos be valid or enforeed. Therefore, a count
will enforce the rest of the provisions of this Uuaranty even if 3 provision of this
Guaranty may be found to be invalid or unenforeeable. If any one or more of Bomower
or Cusrantor are corporstions, partnerships, Hmited liability companies, or similar
entitles, it i3 not necessary for Lender 1o inguire into the powers of Borrower or
Guarantor or of the officers, direciors, partners, managers, or other agents acling or
purporting 1o act on their behalf, and any indebtedness made or created in reliance upon
the professed exercise of such powers shall be guarantesd under this {ugranty,

Notices, Any notice required 1o be given under thiz Crisranty shall by given v sweiting,
and, except for revocation notices by Guwanioe, shall be effeciive when dctuaily
delivered, when sctually received by telefacsimile {umlass othenwvise requived by law),
when deposited with a nationally recognizeg pverpight coutier, or, if nalled, when

AR SRV QUENSSWDME 26672543



COMMERCIAL GUARANTY
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deposited in the United States mall, as first class, certified or registered mail postage
prepaid, directed to the addresses shown near the beginning of this Guaranty, All
revocation notices by Guarantor shall be in writing and shall be effective upon delivery (o
Lender as provided in the section of this Guaranty entiled *DURATION OF
GUARANTY." Any party may change its address for notices under this {uaranty by
giving formal written notice to the other parties, specifying that the purpose of the notice
i$ 10 changs the party's address. For notice purposes, Guarantor agrées to keep Lender
iformed at all times of Guarantor's carent address.  Unless otherwise provided or
required by law, if there is more than one Guarantor, any notics given by Lender to any
Guaraniors is deemed to be notice given o all Guarantors.

Mo Waiver by Lender, Lender shall not be deemed 1o have waived any vights under this
Guaranty unless such waiver is given in writing and signed by Lender. No delay or
omission on the part of Lender in exercising any right shall operate as a waiver of such
right or any other right. A waiver by Lender of a provision of this (Guaranty shall not
prejudice or constitute & waiver of Lender’s right otherwise (o demand striet compliance
with that provision or any other provision of this CGuaranty. No prior waiver by Lender,
nor any course of dealing between Lender and Guarantor, shall constitute a wajver of any
of Lender's rights or of any of Guarantor's obligations as to any future transactions.
Whenever the consent of Lender is required under this Guaranty, the granting of such
consent by Lender in any instance shall not constinste continuing consent 1o subseguent
instances where such consent is required and in all cases such consen may be granded or
withheld in the sole discretion of Lender,

Successors and Assigns. Subject to any Hmitations stated in this Guaranty on transfer of
Guarantor's interest, this Guaranty shall be binding upon and inure 1o the benefit of the
parties, their successors and assigns.

PROVISION FOR PROVIDING FINANCIAL INFORMATION (GUARANTORS),
Guarantor agrees to provide Bank with the following:

{a) Annual federal income tax retums including all schedules and K-1s due within 30
days of the due date. If an extension is filed & copy of the extension request must be submitted
within 30 days of the due date,

(b} Annual financial statements of Guarantor within 30 days of year end,

RELEASE. As a material pant of the consideration for Lender entering into the Loan
Docurnents, Guarantor agress as follows (the “Release Provision™):

{a} Guarantor  hereby releases and  forever discharges Lender and Lender's
predecessors, successors, assigns, participamts, officess, managers, direclors, sharcholders,
employees, agents, attomeys, representatives, parent corporations, subsidiares, and affiliates
(hereinafier all of the above collestively referred to as “Lender Group™} from any and sif claims,
counterclaims, demands, damages, debis, SErOVIIONIN, COVENENTE, SIS, comliaas, obligations,
Liabilities, accounts, offsets, rights, sctlamg, sud sanses of action of any e whatsogver,
including, without limitation, all cluims, demends, and catnes of action oy sontritlation aod
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indemmnity, whether arising af law or in equity, whether presently possessed or possessed in the
futwre, whether known or unknown, whether liability be direct or indirect, liguidated or
unhiquidated, whether presently acerued or o accrue heveafler, whether absolute or contingent,
foresesn or unforeseen, and whether or not heretofore assered, which Guarantor may have or
claim to have sgainst any of Lender Group, sceruing prior to the date of this Amendmens, except
as expressly provided in the Loan Docwments; provided, however, that Lender shall not be
released hereby from any obligation to pay to Guarantor any amounts thet Guaranior may have
on deposit with Bank, in accordance with applicable law and the terms of the documents

establishing any such deposit relationship,

{b) Guarantor agrees not to sue any of Lender Group or in any way assist any other
person or entity in suing Lender Crroup with respect o any claim released hersin, The Release
Provision may be pleaded as a full and complete defense to, and may be used as the basis for an
injunction against, any action, suil, or other proceeding which may be instituted, prosscuted, or
altempied in breach of the release contained herein.

() Guarantor acknewledges, warrants, and represents to Lender Group that:

(i} Guarantor has read and understands the effect of the Release Provision
Coarantor has had the assistance of independent counsel of its own choice, or has had the
apportunity to retain such independent counsel, in reviewing, discussing, and considering all the
terms of the Release Provision; and if ecunsel was retained, counsel for Guarantor has read and
considered the Release Provision and advised Guarantor to execute the same. Before execution
of this Agreement, Guarantor has had adequate opportunity to make whatever investigation or
inquiry it may deem necessary or desivable in connection with the subject matter of the Release

Provision,

(1} Cuarantor is not acting in reliande off sny reprasentation, underatanding, or
agreement npot expressly set forth hereln. Guuwanior sckmowdedges thet Lander Group has not
made any reprosentation with respect 1o the Release Provision except ae wxpressly set forth
herein.

(1)  Cuarantor hes executed this Agreement and the Release Provision thereof
as Hs free and voluntary act, without any duress, coercion, or undue mfluence exeried by or on

behalf of any person.

(v} Cuarantor is the sole owner of the claims released by the Release
Frovision, and Ouarantor has not heretofore conveyed or assigned any interest in any such claimns
10 any other person or entity,

{(dy  Guarantor understands that the Release Provision was a material consideration in
the sgreement of Lender o enter into the Loan Documents.,

{e)  Itis the express intent of Cuarantor that the release and discharge set forth in the
Relesse Frovision be construed as broadly as possible in favor of Lender Group 50 as fo
foreclose forever the assention by Guarantor of any claims released hereby against Lender Group,
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{f) If any termn, provision, covenant, or condition of the Release Provision is held by
3 count of competent jurisdiction to be invalid, iHlegal, or unenforceable, the remainder of the
provisions shall rematn in full force and effect,

DEFINITIONS. The following capitalized words and terms shall have the following meanings
when used in this Guaranty. Unless specifically stated to the contrary, all references to dollar
ammmts shall mean amounts in lawfyl money of the United States of America. Words and terms
used in the singular shall include the plural, and the plural shall include the singular, as the
context may require.  Words and terms not otherwise defined in this Guaranty shall have the
meanings attributed to such terms in the Uniform Comumercial Cods:

Borrower. The word “Borrower” means RED CARD LLC and includes @] co-signers
and co-makers signing the Note and all thelr successors and assigns,

Gusrantor. The word “Guarantor” means everyone signing this Guaranty, including
without limitation MURRAY PETERSEN, and in each case, any signer's successors and
ASSIgNS.

Gusramty. The word “Uuaranty” means this guaranty from Guarantor to Lender.

Indebledness. The word “Indebtedness” means Borower's indebiedness o Lendsr ag
more particularly described in this Guaranty.

Lender. The word “Lender” means Bank of Nevada, ite successors and assigns,

Losn Documents, The words “Loan Documents” mean the Note and the Related
Documents.

Note. 'The word "Note” means and includes without limitation all of Bomower's
promissory notes and/or credit agresments evidencing Borrower’s loan obligations in
favor of Lender, together with all renewals of extensions of modifications of,
refinancings of, consolidations of and substitutions for promissory notes or credit

BETECINCNS.

Related Documents. The words “Related Documents™ mean all promissory notes, credit
agreements, loan agresmernis, environmental agreements, guaranties, security agreements,
mortgages, deeds of trust, security deeds, collateral morigages, and alf other instruments,
agreernents and documents, whether now or hereafler existing, executed in comnection

with the Indebtedness.

FEACH UNDERSIGNED GUARANTOR ACKNOWLEDGES HAVING READ ALL THE
PROVISIONS OF THIS GUARANTY AND AGREES TO ITS TERMS, IN ADDITION,
EACH GUARANTOR UNDERSTANDS THAT THIS GUARANTY IS EFFECTIVE
UPON GUARANTOR'’S EXECUTION AND DELIVERY OF THIS GUARANTY TO
LENDER AND THAT THE GUARANTY WILL CONTINUE UNTIL TERMINATED IN
THE MANNER SET FORTH IN THE SECTION TITLED “DURATION OF
GUARANTY.” NO FORMAL ACCEPTANCE BY LENDER IS NECESSARY TO
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MAKE THIS GUARANTY EEFECTIVE. THIS GUARANTY IS DATED MARCH 30,
3811, N
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Stephen 8. Yoken
702.7684.5235

syoker @swizw.comm November 22% 20

BY MESSENGER RY MESSENGER
Rmd ard LLC Murrray Petarson

3 Robin Calcs Drive 13603 Robin Oaks Drive
I...z;s ‘v«»:: a5, Mevada 89117 fas Vegas, Mevada 29117

Re:  Loan (the “Loaw’”) made by Back of Nevada ("Lender”} to Red Card LLU, &
Nevada lhmited lisbility company {(“Rerrower”); INotice of Defaults and
Acceleration and Demand for Paymerd and Cure

Sir or Madam:

‘We have been retained by Lender i connection with the Loan. The Loan is evidenced
by a oertain Promissory Mote (WNote A) dated March 30, 2011, in the principal amount of
$1,444, 8*38 ﬂfj pd}@i“} by Borrower o Lender ("Naote A7), a certain Promissory Note (Mote 8)
dated March 30, 2011, in the principal amount of §1,092,591.00, payable by Borrower to Lender
(“Note B” and t"g ther with Mote A, the “Nores™), and a cortain Business Loan Agresment dated
March 31, 2011, between Borrower and Lender (the “Loan dgreemeni™), The Loan proceeds

reve used to repay the loan previously made by Lender to Borrower as described on paga 1 of
the Loan Agreement. Al capitalized terms used and not otherwise defined herein shall have the
meanings provided in the Loan Agreement,

Wote A is secured by a certain First Deed of Trust from Bnn‘cwer to Mevada Titie
Company, as Trustee, for the benefit of Lender, dated ”viamh 3G, 2011, and recorded in the
Official Records of Clark County, Nevada {“Official Records™), on Manh 31, 201, in Book Na.
20110331 as Document Mo, 0004688 (the & “First Deed of Truse™). Wolg B is secured by a certain
Second Desd of Trust from Borrower to Nevada Title Company, as Trusies, for the benefit of
Lender, datad March 30, 2011, and recovdad in the Offivial Records on i\pri'& 1, 2011, in Book
Na, 20110401 as Document No. 0000103 (he “Second Deed of Trusd” and together with the
First Deed of Trust, the “Deeds of Trust”™). The Notes, Dieeds of Trust, Loan Agreement, and all
ather documents pertaining to the Loan, as zach may have been amended, moedified, assigned,
supplemented or replaced, are herain collectively referred to as the ‘uocw Daocuments)”
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Snell & Wilmer

Red Card LLOC
Murray Peterson
Navember 22, 2011

vy -
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b C;-Ej'“’ =

The Loan was guarantzed by Murray Petersen as provided in the Commercial Guaranty

%y

dated March 38, 2011 (the "Guaraniy” ).

Berrower has falled to make the monthly pavment due on September 30, 2011, and all
subsegquent payments {each a “Fayment Defouli”). Fach such Payment Default is an Bvent of
Trefault under the Loan Documerds. As a result of the Payment Defaults, Lander hereby declares
the entire unpaid principal balance under the Motes together with all acerued and unpaid interest

irnmediately due, as permitted under the MNotes,

The Loan is in default, furthermore, based on (1) Borrower’s faiture to pay and discharge
when due all taxes imposed upon the real property encumbered by the Deeds of Trust,
(i1} Borrower's fallure to provide Lender with quarterly internally prepared {inancial statements
of Borrgwer within thirty (30} days of guarter end, aud {ili) the outstanding principal amount of
the Loan exceeds seventy-five percent (73%) of the As-ls value of the Property {each an
“ddditional Defondf™. Fach such Additional Defaclt is an Event of Defanit under the Loan
Documents. Lender hereby demands that Borrowsr cure each Additiopal Default within fitteen
{15) days of receipt of tiis notice.

The oulstanding principal balance of the Loan as of November 21, 2011, Is
$7.579.169 57, Please coniact Joel Nishols of Bank of MNevada for the tull payment amount,
which will include the unpaid principal balance plus interest, late charges, default erest
sttorneys’ fess, and cosis and expenses.

Lffective Movember 18, 2011, per diem interest on the cutstanding principal amount has
bear and will be calculated at {he rate set forth in the Motes under the heading “Interest Atier
Defantt” which is the Initial Rate {as defined i cach MNote) plus 5.000% per annum.

Please immediately remit to Lender all Rants as provided in each of the Deeds of Trust,
Thiz letter is also Lender’s demand under Nevada Revised Statutes Section 107A270 that
Borrower pay over 1o Lender the proceeds of any Hents of the property securing the Loan which
have scerued but remain unpaid as of the date on which you receive this letter or which accrue
on Or after that date.

A
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Snell & Wilmer

Rcd \,.uid I..-.x.i'l._
Murray Petarsen
Movember 22, 2011

Fage 3

Lender is currently evaluating its remedies under the Loan Documents and reserves the
right to exercise any and all such zemei “a.iuding without Limitation, foreclosure on the
property described o the Dead of Trust and legal action 1o enforce the Guaranuigs,

Yery truly yvours,

SINELL .& \‘e i} MES LLP
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Stephen B, Yiokon

NBY/cao
04! Joel Michols by e~-mail)
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Burray Pelersen
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3882 Howard Hughes Parkway
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Las Vegas, Mevada 891469
{702) 784-320
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HEVADA TITLE LABVEGAS
) Recorded By: B8H Pgs: 8
APN: 13828403009 NERRIE CONWAY
CLARK QUINTY RECORDER
RETURN TOTRUSTEE CONTACT INFO:
NEVADA TIYLE COMPANY
2500 N, BUFFALQ DRIVE #1530

LAS VEGAS, NEVADA, 59328
(762} 251-5336

NOTICE OF BREACH AND ELECTION TO SELL UNDER DEED OF TRUSY

FORECLOSURE NO. BI-11-0022-FCL
RNOTICE IS HEREBY GIVEN:

That Nevads Title Company, 8 Nevada corporation, s the current Trustes under the
First Dezd of Trust recorded on March 31, 2011 in Book 20110331 as Docurment No, 0004688
of Officisl Records (o the office of the County Recorder of Clark County, Neveda (“Official
Records™), and the Second Deed of Trust recorded on April [, 2011 in Book 20110407 as
Document No. 0000103 of Qfficlal Revords, each as modified or amended, if applicablo
{together, the “Deeds of Trust™), made by Red Cand LLC, a Nevada limited Habillty company,
as Orantor (“Bomower™), securing obligations presently in faver of Bank of Nevada

{*“Beneficiary™)

That a breach of the cbligations for which such Deeds of Trust iz scourity has eccurred in that
the Imstsliment of principsl and interest doc on September 30, 2011 under that certain
Promissory Note (Note A), dated March 30, 2011, which was made by Borrower {"Note A™),
and afl subsequent payments, which have not been psid, romain due, owing and delinguent
topether with all sums (T any) advaaced by the Beneficiary and any interest acciued therson to
preserve the security of the Beneficiary,

Hach such non-payment {5 an Bvent of Defanlt under Mote A and that certain Promissory MNote
(Mote B), dated March 30, 2011, which was made by Boyrower ("Note B and together with
Note &, the “Notes™). That by reason thereof, the undersipned, present Beneficiary under such
Deeds of Trust, has executed and delivered to said Trusice 8 written Declartion of Default and
Demand for Sale, and has declared and docs hereby declare all sums secured thersby
ismediately due and has elected and does hereby elect to caase the trust property o be sold to

satisfy the obligations secured thereby.,

Furthermore, Beneficlary herein elects o conduct 8 unified foreclosure sale pursuant {o the
provisions of the Nevada Uniform Commercisd Code (NES Chapter 104) and to include in the

Pege t of &
}9094556,2



non-judicial foreaiosnre of the estate desgribed in Hhis Moticr of Refaniiand Blestion to Sell any
and all personsl property and fixiwds ‘described in the Desds of Trum snd in any other
instruments in favor of Beneficiary. Benefivlany resprves the flght to sevoke iy election as 1o
some or all of the personal property andlor Sicturdy, or o add additional porsonal property
and/or fixtures o the elections herein expressed, at Beneficiary’s sole election from time to time
and to sny time until the consummation of the Trustes’s sale 1o be conducied pursuant to the
Deeds of Trust and this Notice of Default and Election to Sell. -

Additional defaults have occurred, finthermore, based on (i) Dorrower’s faiture to pay and
disshasgs when doe all taxes impased upon the veal properly encumbered by the Deeds of Trust,
(i) Boyrower’s Yeilurs fo peovids Beneficiary with quarterly internally prepared financial
sttermnends of Bovoowey within thiny (30) days of guarter end, and (3if) the outstanding principal
amonnt of the loan exceeds seventy-five pernent {75%) of the As-Is valus of the Properly {each
ap “Additional Default”), Bach such Additional Default is an Bvent of Diefault undor the Notes
and subject to Borrower’s right to cure each such Additionsl Default in the manser provided in

the Deeds of Trust.

NOTIC

YOU MAY HAVE THE RIGHT TO CURE THE DEFAULTS DESCRIBED HEREIN AND
REINSTATE THE OBLIGATION SECURED BY SUCH DEEDS OF TRUST ABOVE
DESCRIBED. SECTION 107.080 OF NRS PERMITS CERTAIN DEFAULTS TO BE
CURED UPON THE PAYMENT OF THE AMOUNTS REQUIRED BY THAT SECTION
WITHOUT REQUIRING PAYMENT OF THAT PORTION OF PRINCIPAL AND
TNTEREST WHICH WOULD NOT BE DUE HAD NO DEFAULT OCCURRED., WHERE
REINSTATEMENT IS POSSIBLE, IF THE DEFAULT IS NOT CUREBD WITHIN THE
REINSTATEMENT PERIOD, THE RIGHT OF REINSTATEMENT WILL TERMINATE
AND THE PROPERTY MAY THEREAFTER BE S0LD.

To determine if reinstatement is possible and the amount, it any, necessary o cure the default,
contact the Bencficiary, whose name and address as of the date of this notice i«

Bank of Nevada

2700 W, Sahars Avenue
Las Vegas, NV 89102
Aita: Joel Nichols
Phone; {702} 353-6113

[&ignaturs and acknowledgment on following page.]
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DATED: feande Zf , 2011

BANK OF NEVADA

J ;“,«;"‘” “‘*" f/x;
By {’ - “@:gi s
3:‘3@ \““It.‘imis, if\:, Pm&dez*t

\_“5,{'3@_,3, R TN Lt &..»

STATE OF NEVADA
COUNTY OF CLARK

This msiroment was ag kﬁ?wimg i before me o Ja:ig‘( 3 /,f 2011 by Josl Nichols as Vice
Prosident of Bank of ‘fmfmin

N S e e
Signatare Tt ek ﬁw: o Ly
{WNotary Public)

{Exhibit A on following page.]

et
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N BONNA L SICOU Torra L. Sicold
WA Moty Publlc Siete of Mevady §
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Myw . Sunp 17, 2004 o

e = Quee U, 2o

o

Paged of &
140841302



EXHIBIT A
AFYIDAVTY OF AUTEORITY TO EXERCISE THE POWER OF SALE
FORECLOSURE NO. BI-11.8022 ¥FCL

STATE OF NEVADA

58,

NV W N4

COUNTY OF CLARK

I, Joel Nichols, being first duly sworn upon oath attest, as reguired by NRS 107.086(2) (o), the
following, based on personal knowledpe and under the penalty of perjury under the laws of the
State of Nevada.

I, T am a Vice President of Bank of Nevada (“Bank of Nevada™).

2, ! am authorized 1o make this AfBdavit of Authority to Bxercise the Power of Sals {the
*Affidavit™) on beball of Bank of Nevada in conneclion with the foregoing Notice of Breach
and Blection to Sell Under Deed of Trust {(the “Motice of Breach™) to which this Affidavit is
attached,

X As part of nyy obligations to Bank of Nevads, [ have reviewed the file (ths *Loan
Documents™) relating to the loan {the “Loan™) by Bank of Nevada to Red Card LLC, a Nevada
fmited Hability company (the “Bomower™},

4. I know the matiers stated in this Affidavit of my own personal knowledge which is
derived fom roview of the Loan Documents and fom information obiained from the athotized
eraployess or sgents of Barnk of Nevada as o which matiers so derived I believe them fo be

pigt

S Bank of Nevada, baving an address of 2700 West Sahara Avenue, Las Yogas, Nevada
BEI0Z, Is {u} the cusrent beneBciary of record of the First Deed of Trust recorded on Mareh 31,
2011 in Book 28110331 as Document No. 0004688 of Official Records in the office of the
County Recorder of Clark County, Nevada ("Official Records™), which is referenced in the
Notice of Breach (the “First Desd of Trast™); {b) the current beneficiary of record of the Second
FBieed of Trust recorded on April 1, 2011 in Beok 20110401 as Bocurnent No, 8600103 of
{fficial Records, each as modified or amended, if applicable {the “Second Deed of Trust” and
together with the First Deed of Trust, the “Deeds of Trust™, which is referenced in the Notice
of Breach, () the current holder of the Promissory Note (Note A), dared March 30, 2011 (*Nok
A"y which is secured by the First Deed of Trust affecting certain real and persousi property
deseribed therein (the “Property™), (4} the cwrrent holder of the Promissory Note (Note RB), dated

Page 4 of &
14094154 2



March 30, 2011 (“Note B and together with Note A, the *Notes™) which s secured by the
Second Deed of Trust affecting the Property, and (&) the current servicer of the Loan.

&, There are no known prior beneficiaries of each of the Deeds of Trust and no kaown
nstruments conveying the beneficial interest of Bank of Nevada in either Deed of Trust,

7. Bank of Nevada s in actual or construciive possession of each Note,

8. Nevada Thle Company, a Nevada corporation, having an address of 2504 North Buffale
Drive, Suite #150, Las Vegas, Nevada 89128, is the cunrent trustee under each of the Deeds of
Trust and has authority {0 exeveise the power of sale with respect to the Property pursuant to the
instruction of Bank of Nevada.

3. The amounnt of principal and intesest in default as of Divcember 13, 2011 for Mote A ds
$1,471,617.29 {inchuding outstanding principal in the amount of $1,436,578.57}, plus additional
amouits recoverable under the Loan Documents a5 8 result of the default,

{1 The amount of principal and interest in default as of December 13, 2011 forNote B is
$1,149,062.17 {inchuding outstending principal in the amount of $1,092,381.00), plus additionea]
amounts recoverable under the Loan Documents as a result of the default.

1L The aggregate amount of principal and interest in defsult as of December 13, 2011 for
the Loan (Mote A and Note B together) {s $2,620,679.46 {invluding outstanding principal in the
amount of $2,529,168.57), plus additional amounts recoverable under the Loan Docoments as a

result of the defaulf.

12, The maximun principsl amount secured by the First Deed of Trust is $1,444,898.00
and the meaximum principal amount seoured by the Second Deed of Trust s 31,057,591 D0,

i3, A good aith estimate of 8]l fees imposed and 1o be imposed (including legal foes)
because of the default described in the Notive of Breach 1s $35,000.00, plus additional fees and
charges which may accrue in connection with collection effuts relating to such defauht.

14, A good falth estimate of the total costs and fees to be charged to the Borrower in
connection with the sxercise of the power of sale by the Trustes is $6,200.00, plus additional
foes and chargss as may be imposed in connestion with the Trustes's foreclosere services.

[Stgnature and certiffontions on following page.}
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DPated: D@t@mberz'f 20

& 3
.“l ‘.&3“‘\ ‘{; . \ 6{ "?
LT b

ettt ?’Imhs}i« in fiis representative capacity
a5 Vice President of Bank of Nevada

el Maelgls

STATE OF NEVADA
COUNTY OF CLARK

Signed and sworn {or 2 mmﬂ”& to me on December 2017 by Joel MNichols, in his

reprosentative L-ﬂ{?"!keﬂ’jﬁ'-{?{ e President of Bank of N Fevada,
e y:" * g Nuwe

o e AR mwm.ssmm ]
: g ARl Bty Publls Stote of Mewds
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STATE OF NEVADA
COUNTY OF CLARK

This instrument was ackpowledged before me on December __, 2011 by Joel Nichols, in his

reprosentative Mi,uajﬁm‘ a8 Vice President of Bank of Nevada.,
.___f CWE "“%”“ﬂ-ﬁg" C«h.{‘

'-;?“:, ‘.\"f e \'ix‘f‘:-';'
e . A . \_f‘" S
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Bank of Nevada, o Nevada banking corporation
DISTRICT COLRT

CLARKE COUNTY, NEVADRA

BANE OF NEVADA, a MNevada hdhs’d‘( '. Case No.: A-13-080012-C

CUTPROE f.ﬂh;‘ha
Plantifi,
V.

MURRAY PETERSEN, an individual,

"«‘.:‘
e

Nainttl, BANK OF NEVADA (“Lender” or “Plainiif, by and through its undersigned
counse!l of record, brings this Complaint against Defendant MURRAY PETERSEN, an

ollows:

UZ
r"""‘\

individual ("Pesersen’™), and alleges as

L-3

PARTIES, JURISDHUTION AMB VENUE
Plaintiff is a Nevada banking corporation with its principal office m the Stale of
Nevada,

2. Upon information and belief, Petersen 18 a restdent of Clark County, Nevada.

L

The Court has subject matter jurisdiction over this action pursuant to Axticle

Y

Section 6 of the Nevada State Constitation and Nevada Revised Ntatutes ("N.R.ST)

L0
i
.
o
T
(oo

i
\

ORI

e e e
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i,

L5

4, The Court bas personal jurisdiction over Defendants under MRS § 14.06

b by )

because Red Carc

s

s principal place of business is Clark County, Nevada, Murray is a resident of
Clark County, Nevada and regularly conducts business in Clark County, Nevada,
3. Venue in Clark County, Nevada 1s proper pursuant to NRS, § 13,010,
158 GENERAL ALLEGATHINS
6. Plaintiff repeats and incorporates all preceding allegations
A, The Loan Transaction
7. Red Card, LLC, a Nevada Hmited Hability company (“Borrower™) and Lender

o

cntered to a Business Loan Agreement dated March 30, 2011 (he “Logn Aereemeni™) for a toan
& & )

Lo repay a loan previously made by Lender to Borrower as described on page | of the Loan

*\

Agreement (the “Loan™)

T

K. Aun authentic copy of the Loan Agresment is attached hereto as Exhibit 1 aud

incorporated herein by this reference.

'3 ]
e

9. Rorrower exeouted a Pronmussory Mote (Note A) dated March 30, 2011 in favor of

Lender, through which Borrower promised 1o pay Lender the principal amount of $1,444 898

_._.:

with interest on the unpaid principal balance from the date of the Note until paid ("Node A7)

Y

10, An authentic copy of Note A s aliached hereto as HExhibit 2 and tncerporated

herein by this reference,
11, Borrower execuied a Promissory Note (Note B) dated March 30, 2011 in favor of

o ey

Lemder, through which Borrower promised to pay Lender the principal amount of §1,092,5%1

with interest on the unpaid principal balance from the date of the MNote until paid (“Nore B7),

" +§

12. An anthentic copy of the Note B is attached hereto as Exhibit 3 and jncorporated

herein by this reference.

%R Borrower, as Grantor, executed a First Deed of Trust dated March 30, 2011 {or the

hanetfit of Lender.

14, An authentic copy of the First Deed of Trust 1 attached hereto as ¥xhibit 4 and |

incorporated herein by this reference.

3 “~ : " \ o T‘-—r' 4 =TT T T A Lo IR 1 . 2 T a -'1: "‘“‘r ] "1 5 -.:) el '-:ci 3 - ? 'r.-'\—w\ - - ]
i3, The First Deed of Trust was recorded in Clark County, Nevads, on March 31,

-t

P i e e
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2011 as [natrument No. 201 103310004688, Official Records, Clark County, Nevada,

The First Deod of Trust encumbers the land described in Exhibit A attached to the

——t
o
A

[P

Fivst Deed of Trust and comumonly known as 8490 Westeliff Dr., Las Vegas, Nevada 39145

bearing Assessor Parcel Mo, 138-28-401-009 (the “Froperty™),

o
h}#

rower, as CGrantor, executed a Second Dead of Trust dated March 30, 2011 for

}
i
L.

the benefit of Lender,

8. An authentic copy of the Second Deed of Trust ie attached hereto as Exhibit 8 and |

.)

incorporated herein by this reference,
19, The Second Deed of Trust was recorded in Clark County, Nevada, on Aprid i,
2011 as Instrument No. 2011004010000 103, Offictal Records, Clark County, Nevada,

20, The Sscond Dead of Trust encumbers the Property.

21, The Loan Agrecment, Note A, Note B, First Deed of Trust and Sccond Deed of |

2%

Trust are hereafter referred to coliectively as the “Loan Documents.
22. Uinder the Loan Agreement, an Event of Default has ocenrred if Borrower fails o
make any payment when due under the Loan.

23, Under the Loan Agreement, an Event of Default has occnrred if Borrower fails o

comply with or to perform any other term, obligation, covenant or condition coniained in the

Loan Agreement or any of the “Related Documents,” as defined in the Loan Agreement, or 10

3

comiply with or to perform any term, obligation, covenant or condition contained in any other
agreement between Lender and Borrower,

24, Under Note A, an BEvent of Default has occurred if Borrower fails fo meke any

payraent when due under MNote A,

o o e

25, Under Note A, an Bvent of Defanlt has ccowrred 1T Borrower fails to comply with

or to perform any other term, obligation, covenant or condition contained in Mote A or in any of

the related documents or o comply with or to perform any term, obligation, covenant or conduion
cortained in any other agreement betweern Lender and Borrower,

26, Under Note B, an Event of Default has ocourred if Borrowser fails to make any




>t

S1

11 & Wilme

,‘f_’)

& LN S Lk b

]

i

]

[y
-

5y
HEF

oy

[EPPT
Pttt}
e

[
N

i

e i i

e

L

.

i

the related documents or to comply with or 1o perform any term, obligation, covenant or cond

pavient when due vinder Note B,
7. Under Note B, an Bvent of Default has occurred if Borrower falls o comply with
or 1o perform any other term, obligation, covenant or condition contained in Note B or in any of

iomn

;._._-

contaned in any other agreement between Lender and Borrower,
iR, finder the First Deed of Trust, an Fvent of Default has cccurred if Borrower fails

%

make any payroent when due under the “Indebtedness,” as defined in the Furst |

k..z'
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L.

bt
o
o
[&5)
P

EoL

-
i

29, Under the First Deed of Trust, an Event of Default has occurred if Borrower talls |

to comply with or (o perfonm any ather torm, obligation, covenant or condition contained in the
i3 . )

First Deed of Trust or in any of the “Related Documents,” as defined in the First Deed of Trust, or

to comply with or to perform any term, obligation, covenant or condition contained In any other

agreement between Lender and Borrower,

34, Under the Second Deed of Trust, an Event of Default has occurred if Borrower

=

fails to make any payment when due under the “Indebtedness,” as defined in the Second Deed of |

-~ »

31, Tnder the Recond Deed of Trust, an Event of Default has ocourred it Borrower

o term, obligation, covenant or condition contained in

{zils to comply with or to perform any othet

the First Deed of Trust or in any of the “Related Documents,” as defined In the Second Deed of |

Trast, or to comply with or to perform any term, obligation, covenani or condition contained n
any other agreement between Lender and Borrower,

8. The Guaranty

G NPt T 0 x e ewevy vE ':\r} oy i . - : -'l—'w\.r‘i N S re vy Oy { ':\."ﬂi _"q-r'- Ao 'nﬂ '.}ﬂ‘ | ," ‘\‘ LR Y g .
37, Potersen executed a Commercial Guaranty dated March 30, 2011 1w faver of

fender,
13, Aw acthentic copy of the Commercial Guaranty is attached hereto as Exhibit 6 and
incorporated herein by this relerence,

14, Under the Loan Agreement, the execution and delivery of the Commercigl

Guaranty was an express condition precedent to each advence made 1o Borrower under the Loan

o
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35, Plnder the of the Commercial Guaranty, Petersen  absolutely

ynconditionally guaranieed full and punctual payment and satisfaction of fhe |

defined therein, of Borrower to Lender, and the performance and discharge of

Y
1'}

obligations under the note and the related documents, as defined therein.

43.495 and the set forth in the “OGUARAL

MRS

e

Pursuant o LErTS

section of the Commercial Guaranty, Pelersen

WAITVERS”

€ The Defanlts

s

37, Borrower falied to meke the monthly p

all subsequent payments (“Payment Defauis™),
3% Pach Payment Default constituies an Event of Defanlt under the Loan Docume

39, Pete 5 Guarantor, failed to make the required payments under the Lo

agresd in the Commercial Gusranty, counstituting an Event of Detault under the Loan Docum

4

As a result o Foan Documents, Lender caused s

44,

1o provide Borrower and Petersen writien Motice of Detfaults

Ch F et £ - L
Lever of Defauls™).

A

Payment and Cuare {the

- 1

1 the Letter of Defaull, Plaintifls counsel reminded Borrower and Peter

b

41,

7
o Nt

the entire uapaid principal balance under the Note with all gccrued and unp

immmediately due and that the breaches not related 1o the “Indebtedness” had fo be cured,

47, An Letter of Diefault is attached hereio as Exhibi

authentic copy of the

orated herein by this reference.

43, {ender has recorded a “Notice of Breach and Flection to Sell Under

Trust” in Clark County, Nevada pursuant o the First Deed of Trust and Second Deed of T

Yo, _Jr\

{V{}ﬁt(’{ “'}

{the

The Motice of Breach was recorded with the Clark County Recorder on Dece

aA
S
3 ,-i. .

22,2011 as Instrument No, 201 112220000652, ¢ ial Records, Clark County, Nevada,
3

An authentic “the Notice of Breach is ¢

45
b N

HEETA SRR

ayinents due on September 30, 2011,

abid

fndebtedness, as

TORS

waived the provisions of NES 40,430,

, and
nis.
ail 2%

ents,

legal counsal

and Acceleration and Demand for

sen that

aid interest was

7 and

Deed of

r"""

Tus

cmber

attached hereto as Exhibit § and
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mcorporated herein by this reference.

)

46, Pursuant o the Loan Documents, the entire unpaid balance of the loan made

L]

Borrower is immeadiately due and payabla,

47. Petersen breached the terms of the Comimercial Guaranty by failing to pay the

R P R P P P P P P P e o e e m .

S 1 Loan in full when i became immediately due and payable.

& 48, Upon information and belief, the faiv market value of the Property as of the

-----

7 commencement of this action is an approximate amourd of 31,850,000,

8 [, CLAIMS FOR RELIEF
FIRST CEAIlM FOR RELIEF

{Breach of Guaranty)

A i

49, Plaintiff repeals every allegation contained in the preceding paragraphs.
12 5. The Commercial Guaranty (s a valid and enforceable contract existing between the
Plaintifl and Pelersen.

31, Plaintiff has fully performed iis obligations under the Loan Documents and

q

by tailing to pay e

32 Petersen has breached the terms of the Commercial Guaranty ©y
17 4 loan in full at matunty.

18 33, As z resuit of Petersen’s breach of the Commercial Guaranty, Plaintiff is entitled

9 1 1o recover an amount no greater thag:
20k 2. The amount by which the Indebtedness exceeds the fair market vaiue of
21 B the property as of the date of commencement of this action; ot

22 b, I & foreclosure sale i3 coneluded before a judgment is entered, the amount

250 that is the difference between the amount for which the property was
24 actually sold and the Indebiedness;

25 1 whichever is the lesser amourd,

*
1
.5

54, Fursuant o the terms of the Loan Documents and Commercial Guaranty, Plainti

7§ is entitled to recover its reasonable aftomeys’ fees and costs incwred in conpection with the

A6
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enforcement of the Loan Documents and Commercial Guaranty, including, but not Himited to,

costs incurred in bringing this action,

SECOND CLAIM FOR RELIEY

53, Plainti{l repeats every aliegation coptained in the preceding paragraphs.

56. Plainiff and Patersen are parties to a condract — the Commercial Guaranty

57 Under Mevada law, all contracts carry with them an implied duty of good faith
and famr dealing.

S8, Petersen owed Plainiff a duty to act in good faith,
3%, Petersen breached that duty in performing in a manner that was unfaithind to the
purpose of the Commercial Guaranty.
, Plaintiffs justified expectations have been

613, As a result of Petersen’s breact

denied,

malni

ad 1o recover an amount noe

>-u‘

AF Pelersen’s breach, Plaintiff is entitle

o
rrrl
S
e
¥4
£
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L

a. The amount by which the Indebtedness exceeds the falr market value of

!

he property as of the date of comymencement of this action; or

f-J*

.
(]
N

if a foreclosure sale is concluded before a judgment s entered, the amount

PR

Fad

that is the difference between the amount for whick the properly was
actually sold and the Indebtedness;
whichever is the lesser amount,

62, Pursuant to the ferms ol the Conunercial Guaranty, Plaintff is entitled {0 recove
its reasonable attormeys” fees and other ¢osis incurred in connection with the enforcement of the
Loan Documents and Commercial Guaranty, including, but not hmied to, costs ncurred in
bringing this action.

WHEREFORE, Plainift pravs {or relief as follows

i1 the

;.,.

Al Judgmeni in favor of Plaintift and against Petersen, the amount by whic




P

Indehiedness exceeds the (a) falr market value of the property as of the date of comumencement of

2

7 1 this action or (b) If a foreclosure sale is concluded before a judgrent is enfered, the amount that
2 Vi3 the ditference between the amount for which the property was actuslly sold and the

4 i Indebtedness, whihchever is the lesser arount but 1S an amount Ut exeess of $10,000.04;

54 B, For Plairtiff®s reasonahie attornevs’ fees and costs incurred in enforcing the Loan

edlat

&V Documents and Commersial Guaranty, including, but not lmited to costs incurred in bringing thig

8 L. For such other and further relief as the Cowrt may deem just and appropriate.
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BUSINESS LOAN AGREEMENT

" Lender: Baokof Nevada
2700 W Bahars Ave, Suite 428
Las Vegay, NV §91037

Borrower: RBED CARD LLC
1063 ROBIN QGAKS DR,
LAS VEGAS, NV 89417

THIS BUSINESS LOAN AQGREEMENT dated March 38, 2011, is made and excouted between
RED CARD LLC (“Borrowser™) and Bank of Nevada (“Lender™) on the following terms and

conditions.

This Agreement governs:  (a) the Promissory Note (Note A) executed by Borrower dated
March 30, 2011, in the principal amount of One Million Four Hundred Forty-Four Thousand
Eight Hundred Ninety-Eight and No/100 Dollars (31,444,898.80}, and (b} the Promissory Note
(Note B) executed by Borrower dated March 30, 2011, in the principal amount of One Million
Ninety-Two Thousand Five Hundred Ninety-One and No/100 Dollars (31,092,581.00}, together
with (¢} all renewals of, exiensions of, modifications of, refinancings of, consolidations of, and
substitutions for such Pronaissory Notes. Proceeds of the Loans evidenced by such Promissory
Notes shall be used solely for the pwpose of repayment of the loan previously made by Lender
to Borrower as provided in a cenain Business Loan Agreement dated Oclober 23, 2006, and
svidenced by a cerlain Promissory Note dated October 23, 2006, in the stated principal amount
of Two Milllon Four Hundred Thousand and No/100 Dollars ($2,400,000.00) (the "Previous

Loan™).

TERM. This Agreernent shall be effective as of March 30, 2011, and shall continue in full force
and effect until such time ag 8l of Borrower’s Loans in favor of Lender have been paid in full,
including principal, interest, costs, expenses, attorneys’ fess, and other {eey and charges, or until
such time as the parties may agree in writing (0 lermioate this Agreement,

CONDITIONS PRECEDENT TO EACH ADVANCE., Lender's obligation to make the
initial Advance and ezch subseguent Advance under this Agreement shall be subject to the
fulfliment to Lender’s satisfaction of all of the conditions set forth in this Agreement and in the

Related Documents.

Loan Documents. Borrower shall provide to Lender the following documents for the
Laan: (1) the Note; (23 Security Agreements gramting to Lender seourity interests in the
Collateral; (3) Snancing statements and afl other doocuments perfocting Lender’s Security
interests; (4) evidence of insurance as required below; (5) guaranties; {6} together with all
such Related Documents ag Lendsr may require for the Loan; all in form and substance
satisfactory to Lender and Lender’s eounsel,

Borrower's Authorization. Borrower shall have provided in form and substance
satisfactory to Lender properly certified resolutions, duly authorizing the execution and
delivery of this Agreement, the Note and the Related Docurnents, In addition, Borrower
shali have provided such other resolutions, authorizations, documents and instrurments as

Lender or its counsel, may require,

Payment of Fees nnd Kxpenses, Borrower shall have paid to Lender all fees, charges,
and other expenses which are then due and payable as specified in this Agreement or any
Related Document.
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PBUSINESS LOAN AGREEMENY
(Counthmued) Page 2

Representstions and Warrsnties. The representations and warranties sei forth in this
Agreement, in the Related Documents, and in any document or certificate delivered lo
Lender under this Agreement are true and correct,

No Fvent of Befanit, There shall not exist at the ime of any Advance a condition which
would constitute an Fvent of Defaull under this Agreement or under any Related

Document,

REPRESENTATIONS AND WARRANTIES., Borrower represents and warrants 1o Lender,
as of the date of this Agreement, as of the date of each disbursement of loan proceeds, as of the
date of any renewal, extension or modification of any Loan, and at all times any indebledness

exists:

Grgsnization. Borrower is  Hmited liability company which is, and at all times shall be,

duly organized, validly existing, and in good standing under and by virtue of the jaws of

the State of Nevada. -Borrower is duly suthorized to transact business in ali other states in

which Borrower is doing business, having obtained all necessary {iiings, govemmenial
licenses and approvals for each state in which Borrower is doing business, Specifically,
Borrower is, and at all times shall be, duly qualified a5 s foreign Hmited Hability
company in all states in which the failure to so qualify would have s material adverse

effeot on its business or financis! condition. Borrower has the full power and authority to

own its properties and to tansact the business in which # is presently engaged or
presently proposes to engage. Borrewer maintains an office st 100FROBIN OAKS DR, ?ﬁs?
LAS VEGAS, NV 89117, Unless Bormower has designated otherwise in writing, the
principal office is the office at which Borrower keeps jts books and records including its
records concerning the Collateral. Borrower will notify Lender prior 10 any change in the
locastion of Borrower's state of organization or any change in Borrower's name.
Barrower shall de all things necessary to preserve and to keep in full foree and offect i
existence, rights and privileges, and shall comply with all regulations, nuss, ordinances,
statutes, ordure and decress of any governmental or quesi-governmental authoerity or

court applicable (o Borrower and Borrower’s business activities.

Assursed Business Names, Borrower has filed or recorded all documents or filings
required by law relating to all assumed business names used by Borrower, Exchuding the
name of Borrower, the following is a complete list of all assumed business names under

- which Borrower does business: Nong,

Awnthorization. Bomower's exccution, delivery, and performance of this Agreement and
all the Relsted Documents have been duly authorized by sail necessary action by
Rorrower and do not conflict with, result in a violation of, or constitute a defsult under
(1) any provision of {a) Borrowsr's articles of organization or membership agreements,
or {b) suy agreement or other instrument binding upon Horrower or (&) any faw,
governmental regulation, cowrt decree, or order applicable to Borrower or 0 Borrower's

properties.
Financia! Information. Fach of Bormower’s financial stetements supplied to Lender
wuly and completely disclosed Borrower's financial condition ss of the dete of the

statement, and there has been no material adverse change n Bomrower's financial
condition subsequent to the date of the most recent financial statement supplied to
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BUSINESS LOAN AGREEMEINT

- {Covtinued) | Page 3

Lender. Romrower has no material contingent obligations except as disclosed in such
financial statements,

Legal Effect. This Agrecment constitutes, and any instrament or agrecment Borrewer is
required to give under this Agresment when deliversd will constinute legal, valid, and
binding obligations of Borrower enforceabls against Borrower in accordance with their
respective tenms.

Properties. Except as contemplated by this Agreement or as previously disclosed in
Borrower’s financial statements or in writing to Lender and as accepied by Lender, and
except for property tax lens for taxes not presertly due and payable, Borrower owns and
has good title to all of Bomower's properties free and clear of all Security Interests, and
has not executsd any sccwity docwments or financing statemenis relaling to such
properties. Al of Borrewer’s propstties are titled in Borrower’s legal name, and

Borrower has not used or filed 2 financing statement under any other name for ai}&xs} the
{4 2N

lnst five (3} years.

Harardous Substances, Except as disclosed o and acknowledged by Lender in writing,
Borrower represents and warrants that: (1} During the period of Borrower’s ownership of
the Collateral, there hag been no use, generation, manufacture, storage, treatment,
disposal, release or twealened release of any Huzardous Substance by any person on,
under, about or from any of the Collateral. (2) Borrower has no knowledge of, or reason
1o helieve that there bas been {a) any breach or viclation of any Envirenmental Laws; (b}
any use, generstion, manufaciure, storage, treatment, disposal, relesse or threstened
release of any Hazardous Substance on, under, sbout or from the Collateral by any prier
owners or cogupants of sny of the Collateral; or (¢} any actual or threatened 1igation or
claims of any king by any person relating to such matters, (3) Neither Borrower nor any
tenant, contractor, agent of other authorized wser of any of the Collateral shall use,
generate, manufacture, store, treat, dispose of or releass any Harardous Substance on,
under, about or from aoy of the Collateral; and any such activity shall be conducted in
compliance with all applicable federal, state, and local Jaws, regulations, and ordinances,
including without limitation all Environmental Laws, Borrower suthorizes Lender and ite
agents to enter upon the Collateral o meke such inspections and tests as Lender may
deem approprizle to deternine compliance of the Collateral with this section of the
Agreement. Any inspections or tests made by Lender shall be at Borrower’s expense and
for Lender's purpases only and shall not be construed to create any responsibility or
fiability on the part of Lender to Borrower or {o any other person. The representations
and warranties contsined herein are based on Borrower's due diligence in investigating
the Collateral for huzardous waste and Hazardous Substances. Borrower hereby (1)
releases and waives any future claims againgt Lender for indemnity or contribution in the
event Bosrower becomes liable for cleanup or olher costs under any such laws, and {2)
agrees to indemnify, defond, snd hold harmiess Lender against any and all claims, losses,
liabilities, damages, penalties, and expenses which Lender may directly or indircctly
sustain or suffer resulting from a breach of this section of the Agreement or 2s a
consequence of any use, generation, manufacturs, storage, disposal, release or threatencd
relense of a hazardous waste or subsiance on the Collateral, The provisions of this
section of the Agreement, inclading the cbligation to indemnify and defend, shall survive
the payment of the Indebtadness and the termination, expiration or satistaction of this
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BUSINESS LOAN AGREEMENT
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Agreement and shall not be affected by Lender’s acquisition of any interest in any of the
Collateral, whether by foreclosure or otherwise,

Litigation and Clatms. No litigation, clatm, investigation, administrative proceeding or
gimilar action (nchuding those for unpald taxes) against Borrower is pending or
threatened, and no other event has occurred which may materially adversely affect
Borrower's financial condition or properties, other than fitigation, claims, or other events,
if any, that have been disclosed to and acknowledged by Lender in writing.

Taxes, To the best of Borrower's knowledge, all of Borrower's tax returns gnd reports

that are or were required 1o be filed, have been filed, and alf taxes, assessments and other

governmental charges have been paid in full, except those presently being or to be

contested by Borrower in good faith in the ordinary course of business and for which
. adequate reserves have been provided.

Lien Priority. Unless otherwise previously disclosed to Lender in writing, Borrower has
not entered inlo or granted any Sccurity Agreements, or permitted the filing or attachment
of any Security Interests on or affecting any of the Collatergl directly or indirectly
securing repayment of Borrower's Loan and Note, that would be prior or that may in any
way be superior to Lender's Securitly Interests and rights in and to such Collateral,

Binding Kifect. This Agreement, the Note, all Security Agreements (if any), and all
Related Documents are binding upon the signers thereof, as well as upon thelr successors,
representatives and assigns, and are legally enforcesble in accordance with their

respective terms,

AFFIRMATIVE COVENANTS. Borrower covenants and agrees with Lender that, so long as
this Agreement remains In effect, Borrower will:

Notices of Claims snd Litigaties. Promptly inform Lender in writing of (1) all material
adverse changes in Borrower's financial condidon, and (2} all existing and all thresatengd
litigation, claims, investigations, administrative proceedings or simitar sctions affecting
Borrower or any CGuarantor which could materially affect the financial condition of
Borrower or the financial condition of any Guaranior,

Financis! Records. Maintain its books and records in accordance with GAAP, applied
on @ consistent basis, and permit Lender o examine and audit Borrower’s books and

records at all reasonabie times,

Financis! Statements. Furnish Lender with such financial statements and other related
information at such frequencies and in such detail as Lender may reasonably request.

Additiona! Information. Fumish such additional information and stelements, ss Lender
may request from time to Hme,

Insurance. Maintain fire and other risk insurance, public ligbility iosurance, and such
other insurance as Lender mayv requive with respect to Borrower's propertes and
operations, in form, amounts, coverages and with insurance companies accepiable o
Lender. Borrower, upon request of Lender, will deliver to Lender fom time to time the
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BUSINESS LOAN AGREEMENT
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policies or certificates of insurance in form satisfactory to Lender, fncluding stipulations
that coverages will not be cancelled or diminished withowt at least ten (10) days prior
written notice to Lender.  Each insurance policy also shall include sn endorssment
providing that coverage in favor of Lender will not be impaired in any way by any act,
oraission or default of Borrower or any other person.  In connection with all policies
covering assets in which Lender holds or is offered a security interest for the Loans,
Bomrower will provide Lender with such lender’s loss pavable or other endorsements as

Lender may require.

Yosurance Reports. Furnish to Lender, upon request of Lender, reports on each existing
msurance policy showing such information as Lender may reasonably request, including
without limitation the following: (1} the name of the insurer; (2) the risks insured; (3) the
amount of the policy; (4} the properties insured; {5) the than current property values on
the basis of which insurance has been obtained, and the manner of determining those
values; and (6} the expiration date of the policy, In addition, upon reguest of Lender
{(however not more often than annually), Berrower will have an independent appraiser
satisfactory o Lender determine, as applicable, the actual cash value or replacement cost
of any Collatersl. The cost of such appraisal shall be paid by Bomrower,

Guarsaties. Prior {o disbursement of any Loan proceeds, furnish exccuted guarantics of
the Loans in favor of Lander, executed by the guaranter named below, on Lender's
forms, and in the amount and under the conditions set forth in those guaranties.

Name of Guarantor Amount
MURRAY PETERSEN Unlimited

Other Agreements. Comply with all terms and conditions of all other agreements,
whether now or hereafler existing, between Borrower and any other party and notify
Lender immediately in writing of any defauit in conmection with sny other such
BETREMANTS,

Loan Proceeds. Use all Loan proceeds solely for Borrower's business operations, unless
specifically consented to the contrary by Lender in writing.

Tazxes, Charges and Liems. Pay and dischargs when due all of ity indebiedness and
obligations, including without Hmitation all asscssments, taxes, governmental charges,
levies and lens, of overy Xind and nature, imposed upon Bomower or iis properties,
income, or profits, prior to the date on which penaltics would attach, and all lawful claims
that, if unpaid, might become s lien or charge upon say of Borrower’s properties, incomes,
or profits.

Performsnce, Perform and comply, in a timely manner, with all terms, conditions, and
provisions set forth in this Agreement, in the Related Documents, and in all other
instruments and agreements between Borrower snd Lender.  Borrower shall netify
Lender immediately in writing of any defaul! in connection with any agreement,

- Operations, Maintain executive and mansgement personne! with substantiatly the same
gualifications and experiencs as the present executive and management personnel;
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BUSINESS LOAN AGREEMENT
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provide written notice to Lender of any change in sxecutive and rmanagement personnel;
sonduct its business affairs in a reasonable and prudent manner,

Eoviroomental Studies. Promptdy conduet and complete, sl Borrower's expenss, all
such investigations, studies, samplings and testings as may be requested by Lender or any
govemnmental suthority relative o any subsiance, or any waste or by-product of any
substance defined as toxic or @ hazardous substance under applicable federal, siate, or
local law, rule, regulation, order or directive, at or affecting any property or any facility
owned, leased or used by Borrower,

Complisnce with Governmental Requivements. Comply with all laws, ordinances,
and regulations, now or hereafter in effect, of all governmental authorities applicable to
the conduct of Borrower's properties, businesses and operations, and to the use or
oecupancy of the Collateral, including without Himitation, the Americans With
Digabilities Act, Borrowsr may contest in good faith any such law, ordinance, or
regulation and withhold compliance during any proceeding, including appropriate
appeals, so Tong as Borrower has notified Lender in writing prior to doing so and so long
as, in Lender's sole opinion, Lender's interests in the Collateral are not jeopardized.
Lender may require Borrower to post adequate security or a surefy bond, reasonably
satisfactory 10 Lender, to protect Lender's inferest,

Inspection. Permit employees or agents of Lender at any reasonable time 1o inspect any
and all Collaters! for the Loan or Loans and Borrower’s other properties and 1o examing
or gudit Borrower’s books, accounts, and records and {0 make copies and memomnda of
Rorrower's books, accounts, and records.  If Borrower now or at any tme hereafter
maintaing any records (including without limitation computer generated records and
computer software programs fiw the generation of such records) in the possession of &
thivd party, Borrower, upon request of Lender, shall notify such party to pernait Lender
free access to sach records at all ressonable tmes and to provide Leoder with copies of
any records it may request, all at Borrower’s expense.

~ Complianes Certificates, Unless waived in wating by Lender, provide Lender at least
 annually, with a certificate executed by Borrower’s chief financial otlicer, or other officer
or person acoeptable to Lender, centifying that the representations and warrantics set forth
in this Agresment are true and comect as of the date of the certificate and Rether
cortifving that, as of the date of the centificate, no Event of Default exists under this

Agreement.

Bavironmental Compliance and Reports, Borrower shall comply in all respecis with
any and ali Environmental Laws; not cause or permit 1o exist, a5 & result of an intentional
or unintentional sction or omission on Borrower's part or on the part of any third party,
on property owned and/or coccupied by Borrower, any environmental activity where
damage may result to the environmend, wless such environmental setivity is pursuant o
and in cormmphisnce with the conditions of & permit issued by the approprists federal, siate
ot focal governmental suthorities; shall {urnish to Lender prompuly end in any event
within thirty (30) days afler receipt thereof a copy of any notice, summons, ten, citation,
directive, letter or other commupication from any governmental ageney or
instrumentality concerning any intentional or unintentional action or omission on
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Borrower’s part in connection with any environmental activity whether or not there is
damage to the environment and/or other natural resources.

Additional Assurances. Make, execute and deliver to Lender such promissory goles,
morigages, deeds of trust, scowity agreernents, assignments, financing stetements,
instruments, decuments and other agreements as Lender or its atiorneys may reasonably
request o evidence and secure the Loans and fo perfect all Security interesis,

LENDER'S EXPENDITURES. If any action or proceeding is commenced that would
materially affect Lender's interest in the Collateral or if Bogrower fails 1o comply with any
provigion of this Agresment or any Related Documents, including but not limited to Borrower’s
failure to discharge or pay when due any amounts Borrower is required to discharge or pay under
this Agreement or any Related Documents, Lender on Borrower's behaif may (but shall not be
obligated to) take any action that Lender deems appropriate, including but not limited to
discharging or paying ail taxes, lens, security interests, encwmbrances and other claims, at any
time levied or placed on any Collateral and paying all costs for insuring, maintaining and
preserving any Collateral. Al such expenditures incurred or paid by Lender for such purposes
will then bear intersst at the rate charged under the Note from the date incurred or paid by
Lender to the date of repayment by Borrowsr, Al such expenses will become a part of the
{ndehtedness and, at Lender's option, will {A) be paysble on demand; (8) be added o the
balance of the Note and be apportioned among and be payable with any instaliment paymeats to
become due during either (1) the term of any applicable insurance policy: or (2) the remaining
ierm of the Note; or (€ be treated as o balloon payment which will be due and paysble at the
Note's maturity.

NEGATIVE COVENANTS., Borrower covenants and sgrees wilh Leader thet while this
Agreement is In effect, Borrower shall not, withoul the prior written consent of Lander;

Indebtedness aud Lieng, (1) Except for trade debt incurred in the normal course of
business and indebtedness o Lender contemnplated by this Agreement, creale, incur or
assume indebtedness for bomowed money, including capltal leases, (23 sell, transfer,
mortgags, assign, pledge, lease, grant a security interest in, or emcumber amy of
Rorrower's assets {except as allowed as Permitted Lisns), or (3} sell with recourse sny of
Borrower's accounts, except to Lender,

Continaity of Operstions, {1} Engage in any business activities substantially different
than those in which Borrower is presently engaged, {2) cease operations, lguidate,
merge, transfer, acquire or consolidate with any other entity, change its name, dissolve or
ansfer or self Collateral out of the ordinary course of business, or (3) mske sny
distribution with respect to any capital account, whether by reduction of capitsl or

otherwise.

Loaps, Acguisitions and Guarsnties. (1) Loan, invest in or advance money or assels o
any other person, enterprise or entity, (2} purchase, create or soquire any interest in any
other enlerprise or entity, or {3} inour any obligution as surety or guarantor other than in
the ordinary course of busingss.
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Agreements. Domower will not enler into any agreement containing any provisions
which would be viclated or breached by the performance of Borrower’s obligations under

this Agreement or in connection hergwith,

CESSATION OF ADVANCES, If Lender has made any commitment to make any Loan to
Borrower, whether under this Agreement ot under any other agreement, Lender shall have no
obligation to make Loan Advances or w0 disburse Loan prooseds ift {(A) Borrower or any
Guarantor is in defaull under the forms of this Agreement or any of the Related Documents or
any other agreement that Bomower or any Guarantor has with Lender; (B} Borrower or any
Guarantor dies, becomes incompetent or becomes insolvent, files a petition in bankrupicy or
similar procesdings, or is adiudged a bankrupt; (C) there ocours a material adverse change in
Borrower's financial condition, in the financial condition of any Guarantor, or in the vadue of any
Collateral securing any Loaw; or (D) any Guarantor seeks, claims or otherwise attempts to limiy,
modify or revoke such Guarantor’s guaranty of the Losn or any other {oan with Lender,

RIGHT OF SETOFF. To the extend permitied by applicable law, Lender reserves a right of
setoff in all Bomower's accounts with Lender (whether checking, savings, or some other
account). This includes all sccounts Borrower holds jointly with someone else and all accounts
Bomrower may open in the fotwre. Howsver, this does oot include any [RA or Keogh secounts,
any tust accomns for which setoff would be prohibited by law, or monies in any accounts that
were received pursuani to the feders] Sociad Securily Act, including, without Hmitation,
retivement and survivors' benefits, supplemental seowrity income benefits and disability
insurance beneflts. Bomower authorizes Lender, to the extent permitted by applicable law, to
charge or setoff all sums owing on the indebtedness against any and all such sccounts.

DEFAULT. Each of the following shall constitute an Bvent of Default under this Agreement:
Payment Defaull. Borrower fails 10 make anv payment when dus under the Loan,

Other Defaulls. Borrower fails to comply with or tw perform any other term, obligation,
covenant or condition contained in this Agresment or in any of the Related Docoments or
to comply with or to perform any term, obligation, covenant or condition contained in
any other agrecment between Lender and Borrower,

Esvironmentsl Default. Failure of any party 0 comply with or perform when due any
termy, obligation, covenant or condition contained in any environgnenial agreement

executed in connection with any Loan.

False Statcmments. Any warranly, ropresentation or statement made or fumished w
Lender by Bomowsr or on Bomower's behalf under this Agrecment or the Related
Documents is false or misleading in any msterial respect, either now or at the time made
or furnished or becomes false or misicading at any time thercafler,

Death or Insolvency. The dissolution of Borrower (regardiess of whether slection o
continue is made), any member withdraws from Borrower, or any other fermination of
Borrower's existence as a going business or the death of any member, the insolvency of
Borrower, the appointuent of a receiver for any pan of Borrower’s property, any
asgipgnment for the benefit of creditors, any type of creditor workout, or the
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commencement of any procesding under any bankruptcy or insolvency laws by or against
Borrower.

Defective Collateralization. This Agreement or any of the Related Documents ceases to
be in fill foree and effect (ncluding failure of any collateral document to ereale a valid
and perfected security interest or lien) at any time and {or any reason,

Creditor or Forfeiture Procesdings. Commencement of forecloswre or forfeiture
proceedings, whether by judicial proceeding, self-help, repossession or any other method,
by any creditor of Borrower or by any govemnmental sgency against any coliateral
securing the Loan. This includes a gamishment of any of Borrower's aceounts, including
deposit accounts, with Lender, However, this Event of Default shall not apply if there is
s good faith dispute by Borrower as to the validity or reasonableness of the claim which
i the basis of the creditor or forfeiture proceeding and if Borrowsr gives Lender written
notice of the creditor or forfeitire proceeding and deposits with Lender monies or a
surety bond for the ereditor or forfelture proceeding, in an amount determined by Lender,
in its sole discretion, g3 being an adeguate reserve or bond for the dispute,

Events Affecting Guarantor. Any of the preceding events occwrs with respest {0 any
Guarantor of aay of the indehtedness or any Guarantor dies or becomes incompetent, or
revokes or disputes the validity of, or Hability under, any Guaranty of the indebtedness.
In the event of a death, Lender, at #s option, may, but shall not be required to, permit the
Guaranior’s estate to sssume wnconditonally the obligations arising under the guarenty iy
a manner satisfactory 1o Lender, and, in doing s0, cure any Bvent of Defanit.

Adverse Chanpge. A material adverse change oceurs in Borrower’s financial condition,
or Lender believes the prospect of payment or performance of the Losn s inpaired,

Right to Cure, If any default, other than a default on indebtedness, is curable and if
Borrower or Grantor, as the case may be, has not been given a notice of a similar defauly
within the preceding twelve (13} months, § may be cured if Boreowsr or Grantor, as the
case may be, after receiving written notice from Lender demanding cure of such default;
{1} cure the default within fifteen (15} days; or {2) if the cure requires more than fifleen
{15) days, immediately initiate steps which Lender deems in Lender’s sole discretion fo
be sufficient to cure the defsult and thereafier continue and complete all reasongble and
necessary steps sufficient to produce compliance as soon as reasonably practical.

EFFECT OF AN EVENT OF DEFAULT. I any BEvent of Default shall ocour, except where
otherwise provided in this Agreement or the Related Documents, all commitments and
obligations of Lender under this Agreement or the Related Documents or any other agrecment
irunedintely will terminate {including any oblgation to make further Loan Advances or
dishursements), and, at Lender's option, sl indebteduess bmmediately will become due and
pavable, all without notice of any kind to Bomower, except that in the case of an Event of
Default of the type described in the “Insolvency™ subsection sbove, such acceleration shall be
gutomatic and not optional, In addition, Lender shall have all the rights and remedies provided
in the Related Documents or available at law, In equity, or otherwise. Excepl as may be
prohibited by applicable lgw, all of Lender’s rights and remedies shall be cumdative and may be
exercised singularly or concurrently, Election by Lender to pursue aoy remedy shall nol exchide
pursuit of any other remedy, and an election to make expenditures or 1o tuke sction to periomm an
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obligation of Borrower or of any Grantor shall not affect Leoder's right to declare & defanlt and
to gxercise its righis and remedies.

PROVISION FOR PROVIDING FINANCIAL INFORMATION, Borrower agrees o
provide the Bank with the following:

{a) quarterly internally prepared financial statements of Borrower in a form
satisfactory to the Bank to be submitted within 30 days of quarter end.

(b}  annual compiled financial slatements of Borrower prepared according to GAAP
submitied within 30 days of year end.

{c) sanual federal income tax returng of Borrower ingluding all schedules within 30
days of due date, If aa extension is filed a copy of the exiension request must be
submitied within 30 days of the due date,

()  annual federal income tax returns of Guarantor including all schedules and K-1s
within 30 days of the due date, I an extension is filed a copy of the extension
request must be submitied within 30 days of the due date. ‘

(e} annual compiled financial statements of Guarantor prepared according to GAAP
submitied within 30 days of year end.

DERT SERVICE COVERAGE RATIO. Borrower shall maintain a Debt Serviee Coverage
Ratio {0 be madnvtained at mindmum of 1.25:1, 1o be tested quarterly,

LOAN TO VALUE RATID. The outstanding principal amount of the Loan shall not exceed
seventy-five percent {75%) of the As-Is value of the Property as determined by Bank in an
appreissl satisfactory to Bank in its sole discretion from time to time.

APPRAISALS. If deemed necessary by Lender or if required by law, Lender shall have the
right to order appraisak(s) of the Coliateral Property from time to dme from an appraiser selected
by Lender, which appraisals shall comply with sll federsl and state standards for appraisals and
otherwise shall be satisfactory to Lender in all materisd respects, Borrower agrees to pay the cost
and expense for all appraisals and reviews thereof ordered by Lender pursuant to this paragraph,

FORBEARANCE. So long as no other Event of Default shall have occurred under this
Agreement or the Related Documents, Bank shall forbear from exercising any of its rights and
remedies based on a breach by Borrower of the parsgraphs sbove entitled Debt Service Coverage

Ratio and Loan 1o Value Ratio.

MISCELLANEQUS PROVISIONS, The following miscellancous provisions are a part of this
Ageeement

Amendments, This Agreement, fogether with any Related Documents, constitutes the
entire understanding and agreement of the parties as 1o the maflers sai forth in ths
Agreement, No slieration of or amendment {0 this Agreement shall be effective unless
given in-writing and signed by the party or parties sought to be charged or bound by the
alteration or amendment,
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Afterneys’ Fees; Expenses, Borrowsr agrees to pay upon demand all of Lender's costs
and expenses, inchwling Lender's attorneys” fees and Lender’s legal expenses, incurred in
connection with the enforcement of this Agreement. Lender may hire or pay someons
else 10 help enforee this Agreement, and Borrower shall pay the costs and expenses of
such enforcemant. Costs and expenses include Lender’s attomneys’ fees and legal
expenses whether or not there 15 a lawsutt, including attomeys’ fees and legal expenses
for bankruptey pr@cesdmgs (including efforts to modify or vacate any automatic stay or
iojunetion), appeals, and any anticipated post«_]udé,mem collection services. Dorrower
also shall pay all court costs and such additional fees as may be directed by the court,

Caption Headings, Caption headings in this Agreement are for convenience purposes
ondy and are not to be used to interpret or define the provisions of this Agreement,

Consent to Loan Participation. Borrower agrecs and consents {0 Lender’s sale or
transfer, whether now or fater, of one or rore participation interests in the Loan {o one or
more purchasers, whether related or uorelated to Lender. Lender may provide, withow
any Hmitation whatscever, to any one or more purchasers, or potential purchasers, any
information or knowledge Lender may have about Borrower or abowt any other matter
relating to the Loan, and Borrower hereby waives any rights to privacy Borower may
have with respect to such matters. Borrower additionally waives any and all notices of
sale of participation imterests, as well as all notices of any repurchase of such
participation interests. Borrower also agress that the purchasers of any such pagticipation
interests will be considered as the absolute owners of such inlerests in the Loan and will
have all the rights granted under the participation agresment or agreaments governing the
sale of such participation interests. Borrower further waives all rights of offset or
counierclaim that it may have now or Iater sgainst Lender or against any purchaser of
such & participation interest snd unconditionally agrees that sither Lender or such
purchaser may enforce Borower’s obligation under the Loan Lrespective of the failure or
insolvency of any holder of any interest in the Loan. Bomower further agrees that the
murchaser of any such participation interests may enforce its interests trespective of any
personal claims or defenses that Borrower may huve sgainst Lender,

Governing Law, This Agreement will be governed by federal law applicable to Lender
and, to the extent not preempled by federal law, the laws of the State of Nevada withowt
regard o its conflicts of law provisions, This Agreement has been accepled by Lender in

the State of Nevada,

Cholce of Venuwe, [f there is g lawsuit, Borrowsr agrees upon Lender’s request o submit
to the jurigdiction of the courts of Clark County, State of Nevada.

No Waiver by Lender. Lender shall not be deemed to have waived any rights under this
Agreement unless such waiver s given in weiting and signed by Lender. No delay or
omission on the part of Lender in exercising any right shall operate as a waiver of such
right or any other right. A walver by Lender of a provision of this Agreemont shall not
prejudice or constitute 8 waiver of Lender's right otherwise to demand strict compliance
with that provision or any other provision of this Agreement. No prior walver by Lender,
nor any course of dealing between Lender and Bomower, or between Lender and any
Grantor, shall constitute a waiver of any of Lender’s rights or of any of Borrower's or
any Grantor's obligations a3 to any future transactions. Whenever the consent of Lender
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is vequired under this Agreement, the granting of such consent by Lender in any instance
shall not constitule continuing consent fo subsequent instances where such congent is
required and in all cases such consent may be granted or withheld In the sole discretion of

Lender.

Notives, Any notice reguired to be given under this Agreement shall be given in writing,
and shall be effective when actually delivered, when actuslly received by telefacsimile
(urdess otherwise required by law), when deposited with 8 nationally recogrized
overnight courier, or, if mailed, when deposited in the United States mail, as first clasy,
certified or registered mail postage prepaid, directsd to the addresses shown near the
beginning of this Agreement. Any parly may change its address for notices under this
Agreement by giving formsl written notice to the other parties, specifying thal the
purpose of the notice is 1 change the party’s address. For potice purposes, Borrower
agress to keep Lender informed at all times of Bomower's current address. Unless
otherwise provided or required by law, if there is more than one Bomower, any notieg
given by Lender to sny Borrower is deemed to be notice given to ail Borrowers.

Severability, If & court of competent judsdiction finds any provision of this Agreement
to be illegal, invalid, or unenforcesble s to any cirwumstance, that finding shall not make
the offending provision illegsd, invalid, or unenforcesble ag to any other ciroumstance. If
feasible, the offending provision shall be considered modified so that i becomes logal,
valid snd enforceable, If the offending provision cannot be so modified, it shell be
sonsidered deleted from this Agreement. Unless otherwise required by law, the illegality,
invalidity, or unenforceability of any provision of this Agreement shall not affect the
legatity, validity or enforceability of any other pravision of this Agresment,

Subsidiaries and Afftiates of Borrower, To the extent the context of any provisions of
this Agreement makes it appropeiate, including without limitetion any representation,
warranty or covenant, the word “Borrower” as used in this Agreement shall include all of
Rorower's subsidiaries and affiliates. Notwithstanding the foregoing however, under 1o
circumstances shall this Agresment be construed to require Lender to make any Loan or
other financial sccommodation to any of Borrower’s subsidiarizs oy affiliales.

Successors and Assiges, Al covenants and agreements by or on behall of Borrower
somtnined in this Agreement or any Related Documents shall bind Borrower's successors
and assigns end shall fmwe to the benefit of Lepder and its successors and assigns.
Borrower shall not, however, have the right (o assign Horrower’s righls under this
Agreement or any interest therein, without the prior written consent of Lender.,

Survival of Representations snd Warrsnties, Bomrower understands and agrees that in
making the Loan, Lender iz relying on all representstions, warranties, and covenants
mm@; by Bosmrwer i this Agresment or in any sertifipate of gy nsirnmet delivered
by Borrower to Lender under this Agreement or the Related Dodwnents.  Borrower
further spren that repardleny of any oveshgation mads by Lender, all such
representstions, warranties and covenants will sarvive the matiog of the Loan and
delivery to Lender of the Related Documents, shall be continuing in nature, and shall
remain in full foree and effect until such time as Borrower’s indebtedness shall be paid in
fll, or unti] this Agreement shall be terminated in the manner provided above, whichever

iz the last o oocur.
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Time Is of the Bssence. Time is of the essence in the performance of thiy Agreement,

RELEASE. As a materis! part of the consideration for Lender entering into this Agreement and
making the Loans, Borrower agress as follows (the “Release Provision™):

(s}  Bomower: hereby releases and forever discharges Lender and Lender’s
predecessors, SUCCESSOrs, assigns, participants, officers, managers, directors, shareholders,
emplovees, agents, atlorneys, representatives, parent corporations, subsidiaries, and affilistes {all
of the above collectively, “Lender Grouwp™) from any and all claims, counterclaims, demands,
damages, debts, agresments, covenants, suits, contracts, obligations, Habilities, accounts, offsets,
rights, actions, and cruses of action of any nature whatsoever, including, without Hmitation, all
claims, demands, and causes of action for contribution and indemnity, whether arising at law or
in equity, whether presently possessed or possessed in the future, whether knovm or unknown,
whether Hability be direct or indirect, Hiquidated or unliguidated, whether presently sccrued or to
acerue hereafler, whether absolute or contingent, foreseen or unforeseen, and whether or not
heretofore asserted, which Borrower may have or ¢laim to have against any of Lender Group,
accruing pricr to the date of this Agreement, except as expressly provided in the Loan
Documents.

) Bomower agrees not (o sue any of Lender Group or in any way assist any other
person of entity in suing Lender Group with respect lo any claim released herein, The Relsase
Provision may be pleaded as a full and complete defense to, and may be used as the basis for an
injunction against, any action, sult, or other proceeding which may be instituted, prosecuted, or
atiempted in breach of the release contained herein,

{¢} Borrower acknowledges, warrants, and represents to Lender Group that:

{i) Borrower hss read and understands the effest of the Release Provision,
Borrower has had the assistance of independent counsel of its own choige,
or has had the opportunily to retain such independent cournsel, in
reviewing, discussing, and considering all the terms of the Releass
Provision; and if counsel was retained, counsel for Borower has read and
considered the Release Provision snd advised Bomower to execule the
same, Before execution of this Agreement, Bomrower has had adequate
opportunily to make whatever investigation or inquiry i may desm
necessary ar desivable in conpection with the subject matter of the Release

Provision.

(it}  Borrower is not acting in relisnce on any represeniation, understanding, or
agreement not expressly set forth herein. Bomower acknowledges that
T.ender Group has not made any representation with respect to the Release
Provision except as expressly set forth herein,

Gity  Bowower has executed this Agreement and the Release Provision thereof
a5 its free and voluntary agt, withou! any duress, coercion, or undue
influence exerted by or on behalf of any person,
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(v)  Bowrower is the sole owner of the claims released by the Release
Provigion, and Bowrower has not hereiofore conveyed or assigned any
interest in any such claims to any other person or entity,

{) Borrower understands that the Release Provision was & material consideration in
the agreement of Lender to enter into this Agreement and make the Loans.

(&) it is the express intent of Borrower that the release and discharge set forth in the
Release Provision be construed as broadly as possible in favor of Lender Group so as to
forgclose forever the assertion by Borrower of any ¢laims released hereby againat Lender Group.

{£ if any term, provision, covenan, or condition of the Release Frovision 1y held by
a court of competent jurisdiction fo be invalid, illegal, or unenforceable, the remainder of the
provisions shall remain in full force and effect.

DEFINITIONS. The following capitalized words and terms shall have the following
meanings when used in this Agresment. Unless specifically stated to the contrary, alf references
to dollar amounts shall mean amounts in lawfid money of the United States of America. Words
and terms ysed in the singular shall include the phural, and the plural shall include the singular, as
the context may require. Words and terms not otherwise defined in this Agreoment shall have
the meanings attributed to such terms in the Uniform Commercial Code. Accounting words and
terms not otherwise defined in this Agreement shall have the meanings assigned to them in
accordunce with generally accepted scoounting principles as in effect on the date of this

Agreement:

Advance. The word “Advance” means & dishursernent of Loan funds made, or to be
made, 1o Borrower or on Borrower's behalf on 8 line of credit or multiple advance basis
- under the terms and conditions of this Agresment.

Agreement. The word “Agreement” means this Business Loan Agreement, as this
Business Loan Agreement may be amended or modified fom tme o time, together with
all exhibits and schedules stiached to this Business Loan Agreement from time o time.

Borrower. The word “Borrower” means RED CARD LLC and includes all co-signers
and co-malcers signing the Note and sl their successors,

Collaternl. The word “Collateral” means sll property and assels granted a5 collateral
security for a Loan, whether real or persomal property, whether granted dirsctly or
indirectly, whether granted now or in the future, snd whether granted in the form of a
security interest, mortgage, collateral mortgage, deed of trust, sssignment, pledge, crop
pledge, chattel mortgage, collateval chatiel mortgage, chatiel trust, factor’s Hen,
equipment trust, conditional sale, trust receipt, len, charge, lien of title retention contract,
lease o consignment intended as a security device, or any other security or lien interest
whaisoever, whether created by law, contract, or stherwise,

Debt Service Coverage Ratio, The words “Debt Service Coverage Ratio” mean the
cash flow from the business operations of the Property {defined as esmings before
interest tax depreciation and amortization) divided by the sum of the prior year's Current
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period tong term debt plus the current yeae's interest expense, The prior year's current
perivd long term debt will be provated for the number of quarters being tested,

Deed of Trust, The words “Deed of Trust” mean, colicctively, the First Deed of Trust
and Second Deed of Trust securing the Indebiedness to be resorded in the Cificial
Records of Clark County, Nevads.

Environmental Laws. The words "Environmental Laws” mean any and all siate, federal
and iocal statutes, regulations and ordinances relating to the protection of buman health
or the environment, including without limitstion the Comprehensive Environmental
Fesponse, Compensation, and Liability Act of 1980, as amended, 42 US.C. Section
9601, ¢ seq. (“CERCLAY), the Superfund Amendments and Reauthorization Act of
1986, Pub, L, No. 99-499 (“SARA™, the Hazardous Materials Transportation Act, 49
ULS.C. Section 1801, ef seq., the Resource Conservation and Recovery Act, 42 US.C,
Section 6901, el seq., or other applicable state or federal faws, rules, or regulations
adopted pursuant thereto.

Event of Defsult. The words “Event of Defauli”™ mean any of the events of default set
forth in this Agreement in the default section of this Agreement,

GAAP. The word “GAAP" means generally accepted accounting principles.

Grantor. The word “Cranior” means each and all of the persons or entitles granting &
Security Interest in mny Collateral for the Loan, including without limitation all

Borrowers granting such a Security Interest.,

Guarsnter. The word *CGuarantor” mesns any guaranior, surety, or accommodation
party of any or all of the Loan,

Guaranty. The word “Guaranty” means the guaranty from Guaranior {0 Lender,
including without limitation a goaranty of all or part of the Note.

Hazardous Substanees, The words “Hazardous Substances™ mean materialy that,
bhecause  of thelr gquantity, concentration or physical, chemical or infectious
characteristics, may ¢ause or pose a present or potential hazard to human bealth or the
envirormment  when  improperly  used, trested, stored, disposed of, generated,
manufactured, ransported or otherwise handled. The words "Hazardous Substances” are
used in their very broadest sense and include without Himitation any and all hazardous or
toxic substances, materials or wasle as defined by or listed under the Envirormental
Laws, The termn “Hazardous Substances™ also includes, withowt lmitation, petroleum
and petroleurn by-products or gny fraction thereo! and asbestos,

Indebtedness. The word “Indebicdness” means the indebiedness evidenced by the Note
gr Related Documents, including all principal and interest together with @il other
indebtedness and costs and expenses for which Borrower is responsible under this
Agreement or under any of the Related Documents, but does not include the Previous

Loan.

Lender. The word “Lender” means Bank of Nevada, its successors and assigns,
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Lesn, The word “Loan” means any and all loans and financiad sccommuodations from
Lender (o Borvowsr whether now or hersafter existing, and howsver evidenced, including
without limitation those loans and financial accommodations described herein or
described on any exhibit or schedule attached to this Agreement from time o time, but
does not include the Previous Loan,

Loan Documents. The words “Loan Bocuments” mean this Agreement, the Note, the
Deed of Trust, and the Related Documents.

Mote, The word “Note” means {») Promissory Note (Note A) executed by Borrower
dated March 30, 2011, in the principal amount of One Million Four Hundred Forty-Four
Thousand Fight Hundred Ninety-Eight and Ne/100 Dollars (51,444,898.00), and
(b} Promissory Note (Nots B) executed by Borrower dated March 30, 2011, in the
principal amount of One Million Ninety-Two Thousand Five Hundred Ninety-One and
No/I0G Dollars ($1,092,591.00), together with {¢) all renewals of, extensions of,
modifications  of, refinancings of, consclidations of, and substitutions for such

Promissory Notes,

Permitted Liens. The words “Permitted Liens” mean (1) leny and secwrily interests
socuring indebtedness owed by Borrower to Lender; (2) liens for taxes, assessments, of
similar charges cither not yet dus or being contested in good feith, (3} lens of
materialmen, mechanics, warchousemen, or carriers, or other like lens arising in the
ordinary course of business and securing obligations which are not yet delinguent; (4)
purchase money lens or purchase money ssourily inlerests upon o7 in any property
goquired or held by Bormrower in the ordinary course of business 1o secwre indebtedness
outstanding on the date of this Agreement or permitied to be incurred under the paragraph
of this Agreement ttled “Indebtedness and Liens™; (5) liens and security interests which,
as of the date of this Agresment, have been disclosed to and approved by the Lender in
writing; and {6} those Hens and security interests which in the aggregate constifute an
immaterial and insignificant monelary amount with respect to the pet value of Borrower’s

assels,

Property. The word “Property ¥ means the real and personal property described in the
Desd of Trust,

Related Documents. The words “Related Documents” mean all promissory notes, credit
agreements, loan agreements, environmental agreements, guarantiss, gecurity agreements,
mortgagss, deeds of trust, scowity desds, collaieral morigages, and all other instruments,
sgreements and documents, whether now or hereafier existing, executed in commection

with the Loan.

Security Agrecment. The words *Securily Agreement” mean and include without
Hmitstion any agreements, promises, covenants, arrangements, understandings or other
agreements, whether created by law, contract, or otherwise, evidencing, govenuing,
representing, or creating & Security Interest,

Security Interest, The words “Seourity Interest” mean, without limitation, any and all
types of collateral security, present and future, whether in the form of = lien, charge,
encumbrance, morigage, deed of trust, zcourity deed, assignment, pledge, crop pledge,
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chattel mortgage, collateral chantel mortgags, chattel trust, factor’s lien, equipment trust,
conditional sale, trust receipt, lien or tite rotontion contraci, lease or consignment
intended as 8 security device, or any other security or Hen interest whatsoever whether

created by law, contract, or otherwise,
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PROMISSORY NOTE
{Note A)
Borrower: RED CARD LLC Lepder: Bank of Mevada
1003 ROBIN QAKS DR, 2700 W Sahara Ave., Suite 420
LAS VEGAS, NV 89117 Las Vegas, NV 88102

Pripcipsl Ampount: $1,444,898.00  Initial Rate: 7.240% Drate of Note: March 30, 2011

PROMISE TO PAY. RED CARD LLC (“Borrower™) promises to pay to Bank of Nevada
(“Lender’™), or order, in lawful money of the United States of Americs, the principal amount of
One Million Four Hundred Forty-Four Thousand Eight Hundred Ninety-Eight and No/100
Dollars ($1,444,898.00), together with interest on the unpaid principal balance from March 30,

2011, until paid in full,

FAYMENT. Bomower will pay this loan in regular peyments of principal and interest based on
amortization of principal over a hypothetical 28-year period, in the amount of $10,535.55 per
month, Borrower's first payment is due Apnil 30, 2011, and all subsequent payments are due on
the same day of each month afler that. Borrower's final payment will be due on March 30, 2012,
and will be for all principal and all acerved interest not yet paid. Unless otherwise agreed or
reguired by applicable law, payments will be applied to interest; then to unpaid principal: then to
late charges and other charges, The annual interesi rate for this Note Is computed on a 365/360
basis; that is, by spplying the ratio of the annual interest rate over a year of 360 days, multiplied
by the outstanding principal balance, mulliplied by the actual number of days the principal
balance is outstanding. Borrower will pay Leader at Lender's address shown above or st such

other place as Lender may designale in writing.
FIXED INTEREST RATE. The interest rate on this Note is 7.240% per annum.

PREPAYMENT. Borrower agrecs that all loan fees and other prepaid finance charges are
earned fully as of the date of the loan and will not be subject to refund upon early payment
{whether voluntary or a3 a result of default), except as otherwise required by law. BExcept for the
foregoing, Borrower may pay without penalty all or a portion of the amount owed earlier than it
is due. EHarly pavments will not, unless agreed to by Lender in writing, relieve Borrower of
Borrower's obligation to continue 1o make payments under the payment schedule, Rather, early
payments will reduge the principal balance due and may result in Borrower's making fewer
payments. Borrower agrees not to send Lender payments marked “paid in full,” “without
reconurse,” or similar language. If Borrower sends such a payment, Lender may accept it without
losing any of Lender’s rights under this Note, and Borrower will remain obligated 1o pay any
further amount owed to Lender. All written communications concerning disputed amounts,
including any check or other payment instrument that indicates that the payment constitutes
“mayment in full” of the amount owed or that is tendered with other conditions or limitations or
az full satisfaction of a disputed amount must be mailed or delivered to: Bank of Nevada,
West Sahara Regional Office, 2700 W, Bahara Avenue, Las Yegas, NV 89102,
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LATE CHARGE. If a payment is 10 days or more late, Borrower will be charged 3.000% of
the unpaid portion of the regularly scheduled payment or $10.00, whichever is greater.

INTEREST AFTER DEFAULT. Upon default, including failure to pay upon final maturity,
the interest rate on this Note shall be increased by adding a 5.000 percentage point margin
{("Default Rate Margin®™), However, in no event will the inferest rate exeeed the maximum

interest rate Hmitations under applicable law,

DEFAULT. Each of the following shall constitule an event of default (“Event of Default™)
under this Note:

FPayment Defaull, Borrower fails to make any ﬁpa}'me:nt when due under this Note,

Ciiher Defsults. Bomower falls 1o comply with or 0 perform any other ferm, obligation,
covenant or condition conlained in this Nole or in any of the related documents or to
comply with or to perform amy term, obligation, covenant or condition contained in any
other sgreement between Lender and Borrower,

Faviresmenial Defaull. Falluwre of any party 1o comply with or perform when due any
tern, obligation, govenant or condition contained in any environmental agreement

executed in connection with any loan.

False Sistements. Any warrsnly, represenlation or statement made or fumished o
Lender by Borrower or on Borrower's behalf under this Note or the related documents is
false or misleading in any material reapect, gither now or at the time made or fumnished or

becomes false or misieading st any time thereafter,

Denth or [msolvency. The dissolution of Borrower (repardless of whether election o
continue is made), any member withdraws from Borrower, or any other termination of
Borrower’s existence as # going business or the death of any member, the insofvency of
Borrower, the appointment of a receiver for any part of Borrower's property, eny
assignment for the benefit of creditors, any type of creditor workout, or the
commmencement of any proceeding under any bankrupicy or insolvency laws by or against

Borrower,

Creditor or Forfelture Procvesdings. Commencemeni of foreclosure or forfeiture
proceedings, whether by judicial proceeding, self-help, repossession or any other method,
by sny creditor of Bomwower or by any governmentsl agency against any collateral
securing the loan. This includes a garnishment of any of Borrower’s accounts, including
deposit scoounts, with Lender, However, this Event of Default shall not apply if there is
a good faith dispute by Borrower as 1o the validity or reasonableness of the claim which
is the basis of the creditor or forfeiture proceeding and if Borrower gives Lender written
notice of the crediter or forfeiture proceeding and deposits with Lender monies or a
surety bond for the creditor or forfeiture proceeding, in an amount determined by Lender,
in its sole discretion, as being an adequate reserve or bond for the dispute.
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Events Affecting Guaranter. Any of the preceding events occurs with respect o any
Guarantor of any of the indebtedness or any Guaranior dies or becomes incompetent, or
revokes or disputes the validity of, or liability under, any guaranty of the indebtedness
evidenced by this Note. In the event of & death, Lender, at iis option, may, but shall not
be required to, permit the Guaranior’s estate {0 assume unconditionally the obligations
arising under the guaranty in a manner satisfactory to Lender, and, in doing so, cure any

Event of Default,

Adverse Change. A maierial adverse change ocowrs in Borrower's financial condition,
or Lender believes the prospect of payment or performance of this Nots is impaired.

Cure Provisions. [f any default, other than 8 defaull in payment is curable and if
Borrower has not been given a notice of g breach of the same provision of this Note .
within the preceding twelve (12} months, it may be cwred if Borrower, after recelving
written notice from Lender demanding cure of such default: (1) cwres the default within
fifteen (15) days; or {2} if the cure requires more then fifleen (135} days, immediately
initiates steps which Lender deems in Lender's sole discretion to be sufficient to cure the
defavlt and theresfler continues and completes all reasonable and necessary sieps
sufficient t¢ produce complisnce as soon as reasonably practical,

LENDER’S RIGHTS. Upon default, Lender may declare the entire unpaid principal balance
under this Note and all accrued unpaid interest imumediately due, and then Bomower will pay that

ANoumnt,

ATTORNEYS' FEER; EXPEMEES, Lender may hire or pay someone else o help collect this
Note if Borrower does not pay. Bosrower will pay Lender that amount. This includes, subject (o
any limdits undey applicable law, Lender’s attomeys’ fees and Lender’s legal expenses, whether
or not there is a lawsuil, including aBomeys’ fees, expenses for bankruptey proceedings
{including efforts to modify or vacate any automatic stay or injunction), and appesls.  If not
prohibited by applicable lsw, Borrower also will pay any courl costs, in addition to all other

sumns provided by law,

GOVERNING LAW. This Note will be governed by federal law applicable to Lender and, w0
the exient not preemipied by federal law, the faws of the Swte of Nevada without repard to its
conflicts of law provisions. This Note has been accepted by Lender in the Siate of Nevada.

CHOICE OF VENUE, If there is a lawsuit, Borrower agrees upon Lender's request {0 submit
1o the jurisdiction of the courts of Clark County, State of Nevada,

RIGHT OF SETOFF. To the extent permitied by spplicable law, Lender reserves a right of
setoff in all Borrower’s accounts with Lender {whether checking, savings, or some other
account). This includes all accounts Borrower holds jointly with someone else and all secounts
Borrower may open o the future. However, this does not inciude any IRA or Keogh sccounis,
any trust accounis for which setoff would be prohibited by law, or monies in any sccounts that
were received pursuant to the federal Social Security Act, including, without limitation,
refirement and swvivors’ benefits, supplemental security income benefits and disability
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insurance benefits, Borrower authorizes Lender, to the exten! permitted by applicable law, o
charge or setofT all sums owing on the indebtedness against any and all such accounts.

COLLATERAL. Bormower acknowledges this Note is secured by a first priority Deed of Trust
dated March 30, 2011, to a trustee in favor of Lender on real property located in Clark County,

State of Nevada.

DISHONORED ITEM FEE. [ may be charged a fee if { make 2 payment on my loan and the
check or preauthorized charge with which { pay i3 later dishonored.

DUE ON SALE — CONMNSENT OF LENDER. Lender msy, at Lender's oplion, declare
imumediately due and payable all sums secured by this Deed of Trust upon the sale or transier,
without Lender’s prior writlen consent, of all or any part of the Real Property, or any interest in
the Real Property or any mobile home or manufactured home focated on the property whether ot
not it is legally a pant of the real property. A “sale of ransfer” means the conveyance of Regl
Property or any right, title or interest in the Real Property; whether legal, beneficial or equitable;
whether voluntary or involuntary; whether by outright sale, deed, installment sale contract, land
contract, contract for deed, jeasehold interest with a term grester than thwee (3} years, leage-
option contract, or by sale, sssignment, or transfer of any beneficial interest in or to any Jand
trust holding title to the Real Property, or by any other method of conveyance of an interest in
the Real Property, However, this option shall not be exercised by Lender if such exercise is

prohibited by applicable law.

SUCCESSOR INTERESTS. The terms of this Note shall be binding upon Borrower, and upon
Borrower's heirs, personal representatives, successors and assigns, and shall inure to the benefit

of Lender and #s successors and assigns,

NOTIFY US OF INACCURATE INFORMATION WE REPORT TO CONSUMER
REPORTING AGENCIES, Please notify us if we report any inaccwrate information about
your scoount(s) fo a consumer reporting agency. YOour writlen notice describing the specific
inaccuracy{ics) should be sent to us &t the following address: Bank of Nevada, West Sgharg
Regional Office, 2700 W, Sahara Avenue, Las Vegas, NV 89102,

GENERAL PROVISIONS, If any part of this Note cannot be enforced, this fact will not affest
the rest of the Note. Lender may delay or forgo enforcing any of i3s rights or remedies under this
MNote without losing them, Borrower and any other person who signs, gusraniees or endorses this
Note, to the extent allowed by law, waive presentment, demand for payment, and potice of
dishonor. Upon any change in the terms of this Note, and unless otherwise expressly stated in
writing, ne party who signs this Note, whether as maker, guaranior, sccommodation maker or
sndorser, shall be released from liability, All such parties agree that Lender may renew or
extend {repeatedly and for any length of time) this loun or release any party or guarapior or
collateral; or impair, fail to realize upon or perfect Lender’s security interest in the colisieral; and
sake mny other action deemed necessary by Lender without the consent of or notice 1o anyone.
All such partiss also agres that Lender may modify this loan without the consent of or notice to
anyone other than the party with whom the modification is made. The obligations under this

Note are joint and several,



PROMISSORY NOTE

(Mote A}
(Continued) Page 5

The terms of this agreement shall bind and benefit the heirs, Jegal representatives, suceessors and
assigns of the parties; provided, however, that Bommower may not assign this agreement or any
Loan funds, or assign or delegate any rights or obligations, without the prior written consent of
Lender in each instance. Lender, in its sole discretion, may (i) transfer and negotiate its intergst
in the Loan and the Related Documents and (i1} sell or assign participation’s or other inlerests in
all or part of the Loan on the terms and subject 1o the conditions of this Agreement and the
Retated Documents, all without notice to or the consent of Borrower, Also withowt notice o or
the consent of Dorrower, Lender may disclose 1o any actual or prospective purchaser or assignes
of any participation or other interest in the Loan or any other leans made by Lender to Borrower
(whether under this agreement or otherwise), any financial or other information, data or matenial
in Lender's possession reia‘tmg te Borrower, the Loan, the Improverments or the Property.
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PROMISSORY NOTE

{Mofe B}
Borrewer:  RED CARD LLC Lender: Bank of Nevada
1003 ROBIN QAKS DR, - 2708 W Sehera Ave., Sutls 430
LAS VEQAS, NV §9117 Las Vegas, NV B9102

AR AR AN = R e e i o XSS AR

Frincipal Amount: $1,092,591.00 Initial Rate: 7.240% Date of Note: March 30, 2011

PROMISE TO PAY. RED CARD LLC *Borrower”) promises {0 pay to Bank of Nevada
(“Lender™), or order, in lawiul money of the Unlted States of America, the principal amount of
One  Million Ninety-Twoe Thousand Five Hundred Ninely-One and No/i00 Dollars
($1,002,591.00), together with interest on the unpaid prncipal balance from March 30, 2011,

until paid in full

PAYMENT. Borrower will pay all principal and interest on March 30, 2012, Unless otherwise
agreed or required by applicable law, paymenis will be applied to inferest; then to unpaid
principal; then io lste charges and other chasges. The mnnual imerest vate Jor this Note is
gomputed on a 365/360 basis; that is, by applying the ratio of the annual interest rate over a yesr
of 360 days, multiplied by the cutstanding principal balance, multiplied by the actual number of
days the principal balance is onistanding. Borrower will pay Lender at Lender’s address shown
- above or af such other place ay Lender may designate in writing,

PFIXED INTEREST RATE. The interest rate on this Mote is ?,Eéﬁ% PEr BRmMNn,

PREPAYMENT. Borrower agrees that all loan fees and other prepaid finance charges sre
sarned fully ay of the date of the losn and will not be subject {o refund upon early payment
{whether voluntary or a8 a result of defanlt), except as otherwise vequired by law. Hxcept for the
foregolng, Borrower may pay without penalty all or @ portion of the amounnt owed earlier than it
is due, Harly payments will not, unless agreed to by Lender in writing, relieve Borrower of
Borrower's obligation to continue o muke payments under the payment schedule. Rathor, carly
payments will reduce the principsl balance due and may result in Bomrower's making fewer
payments. Borrower agress not {o send Lender paymenis merked “paid in {ull,” “without
vecourss,” or similar langusge. If Borrower sends such s payment, Lender may accept it without
losing any of Lender's rights under this Note, and Borrower will remain obligated o pay any
further amount owed to Lender. Al written communications concerning disputed amounts,
including any check or other pasyment instrument that indicates (hut the payment constitules
“sayment in full”? of the amount owed or that is tendered with other conditions or Kmitativns or
as full satistaction of a disputed amount musst be malled or delivered to: Bank of Nevada,
West Sghara Reglonal Office, 2700 W, Sohara Avenue, Las Vegas, NV 89102,

LATE CHARGE. Iff g payment is 10 days or more late, Borrower will be charged 5.000% of
the unpaid portion of the regularly scheduled payment o 310,00, whichever is greater.

INTEREST AFTER DEFAULT, Upon defaull, including failure to puy upon finel matusity,
the interest rate on this Note shall be incregsed by adding a 5000 percentage polnt margin
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“Defanlt Rate Margin”), However, in no event will the interest rate excesd the maximum
interest vate limitations under spplicable law.

DEFAULT, Each of the following shall constitute an event of default ("Event of Default™
under this Nete:

Pavmont Defanlt, Borrower fails to make any pavment when due under this Note.

Other Defaults, Borrower falls to comply with or to porform any other term, obligation,
covenant or condition contained in this Note or in any of the related documents or to
comply with or to perform any ferm, obligation, covenant or condition contgined in any
other agreement between Lender and Borrower,

Environmesntal Default, Fallure of any parly to comply with or perform when due any
termy, obligation, covensnt or condifion contained in any environmenial agreement
executed in connection with any loan.

False Stsfemuenis, Any warranty, ropreseniation or statement made or frnished to
Lender by Borrower or on Borrower's behall onder this Note or the related doowments is
false or misleading in any material respect; either now or st the time mads or furnished or
hecomes false or misleading at any thoe thereafter,

Desth or lusolvensy, The dissolution of Bomrower {regardiess of whether election fo
continue i3 made), any member whhdraws from Borrowsr, or any other termingtion of
Borrower's existence as a going business or the death of sny member, the insolvency of
Borrower, the sppointment of a recelver for sny pert of Borrower’s property, any
assignment for the benefit of creditors, any iype of creditor workouwt, or the
comsnencement of any proceeding under any bankwuptoy or insolvenecy laws by or sgainst
Borrower,

Creditor or Forfelture Proccedings. Commencement of foreclosure or forfeiture
procesdings, whether by judicial proceeding, self-help, repossession or any other method,
by sy ereditor of Borrower or by any governmental agency against any collateral
securing the loan, This inchudes a gamishment of any of Borrower's sccounts, including
deposit accounis, with Lender. Howeves, this Bvent of Default shall not apply if thers is
a good faith dispute by Borrower as to the validity or reasonableness of the claim which
is the basie of the creditor or forfoiture proceeding and if Borrower gives Lender written
notice of the oreditor or forfeiture procesding and deposits with Lender mondes or g
surety bond for the creditor or forfelfure proceeding, in an amount determined by Lender,
in its sole disvretion, as being an adeguate reserve or bond for the disputs,

Events Affecting Guarantor. Awy of the preceding events occurs with respset to any
Guarantor of any of the indebiedness or any Guarantor dies or becomes incompstent, or
revokes or disputes the validity of, or Hability uvnder, sy guaranty of the indebiedness
evidenced by this Note, In the event of a desth, Lender, at ite option, may, but shall net
be reguired to, permit the Guarantor’s estate to assume unconditionally the obligations
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arising under the guaranty in a manner satisfactory to Lender, and, In doing so, cure any
Event of Default.

Adverse Change, A materisl adverse change ocowrs in Borrower™s financial condition,
or Lender believes the prospect of payment or performance of this Note is impairved,

Cure Provisions, [If any default, other than & default in payment is oursble and if
Borrower has notl been given # notice of & breach of the same provision of this Note
within the preceding twelve (12) months, # may be cwed if Bomower, after receiving
writien notice from Lender demanding cure of such default (1) cures the defaull within
fifieen (13) davs; or (2} i the cure reguires more than fifteen (15} days, immediately
initiates steps which Lender deems in Lender's sole disoretion to be sufficient to cure the
defoult and thersafler continues and completes all reasonable and necessary steps
sufficient to produce compliance as soon 83 reagonably practical,

LENDER’S RIGHTS. Upon defanlt, Lender may declare the entive unpaid principal balance

under this Note and all acerued unpald interest fromediately due, and then Borrower will pay that

amound,

ATTORNEYS? FEES: EXPENSES, Lender may hire or pay someone else 1o help collect this
Note if Borrower does not pay, Borrower will pay Lender that amount, This includes, subject to
any Hmits under applicable law, Lender's attorneys” fees and Lender's logal expenses, whether
or not there Is a lowsull, including sttorneys’ fees, expenses for bankrupicy proceedings
{(including efforls to modify or vacate any wulomatic stay or injunction), and appeals. If not
prohiibited by apphicable law, Bomowes also will pay any eourt costs, fn addition to il other
sums provided by law. |

GOVERNING LAW, This Nofe will by governed by federal law applicabls to Lender and, 1o
the extont not preempied by federsl law, the laws of the State of Nevada without regard to its
conflicts of law provisions, This Mote has been accepted by Lender in the State of Nevada,

CHOICE OF VENUE. If there is a lawsuit, Borrower agrees upon Lender’s request 1o submit
to the jurisdiction of the eowurts of Clark County, State of Nevada,

RIGHT OF SETOFF. To the ewient permitted by applicabls law, Lender reserves a right of
setoff in all Bomowsr’'s accounis with Lender (Wh@mer checking, savings, or some other
aecount), This includes all accounts Borrower holds jointly with someons else and all BCCOUNES
Borrower may open in the future, However, this dosg not include any IRA or Keogh acoounts,
any trust accounts for which setoff would be prohibited by law, ov monies in any accounts that
were received pursuamd to the federal Social Security Act, including, without limifation,
refirernent and swrvivors’ ‘benefits, supplemental security income benefits and dissbility
insurance benefits. Borrowsr authorizes Lender, fo the extent permitted by applicable law, fo
charge ot setoff all sums owing on the indebledness against any and all such accounts,
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COLLATERAL. Borrower acknowledges this Mote s secured by & second priority Deed of
Trust dated March 30, 2011, to & trustee in favor of Lender on real property Iovated in Clark
County, Siate of Nevada,

DISHONORED ITEM FEE. | may be charged s fee if { make 5 payment on my loan and the
check or preauthorized charge with which I pay is later dishonored.

DUE ON SALE -~ CONSENT OF LEMDER. Lender may, at Lender’s option, declare
immediately due and payable all sums secured by this Deed of Trust upon the sale or ransfer,
without Lender's puior written tonsent, of sl or any part of the Resl Property, or any interest in
e Real Property or any mobile homs or vowmuactured home located on the property whether or
not it iy Jegally & part of the real property. A& “sale of {ransfer”™ means the conveyance of Resl
Froperty of any fght, dile or {nfercst huthe Resl Property; whether logal, beneficial or squitable;

whether volasiary oy hevoluutesy; whathar by outright sale, dead, installment sale contract, land
contract, contyact for deed, leasehold interest with a term greater than three (3) yeors, leass-
option contract, or by sale, assignment, or transter of oy beindikdal intwrest in or to any land
trust holding title to the Real Property, or by any other method of conveymnges of an interest in
the Rea! Property. However, this option shall not be exarcised by Lender if such sxercise is
prohibited by applicable law.

SUCCESSOR INTERESTS. The terms of this Note shall be binding upon Borrower, and upon
Borrower's heirs, personal representatives, successors and aasigns, and shall inuvre to the benefil
of Lender and iis successors and assigns,

NOTIFY US OF INACCURATE INFORMATION WE REFORT TO CONBUMER
REPORTING AQENCIES. Please notify ug if we report any inscourate information about
oIy gecomiy) fo 8 onsumer reporting aganey. You written notice describing the specifie
inseouracy(ies) sheuld be senl to e at the fullowing addross: Bank of Mevada, West Sshava
Reghnal Offios, 2700 W, Bubors Averne, Los Vegas, NV 89102,

CENTRAL PROVISIONS. If any part of this Note cannot be enforced, this fact will not affect
the yeat of the Mote. Lender may delay or forgo enforeing any of its rights or remedies wnder this
Note without losing thern, Borrower and any other person who signs, guarantees oF endorses this
Nite, fo the astent allowesd by law, walve preseniment, demand for peyment, and notice of
dishonoy, Upon soy chauge fo the teems of this Note, and unless otherwise expressly stated in
wiiting, no party who sigas this Note, whethar as maker, guarantor, gcconmodation makier oy
endoeasy, shall be relesed fom Hstility, Al such parties agree that Lender may rensw or
ptend (opontodly sl any kngth of timed this lom or release any party of guarantor of
eotluteral; or hupady; fail o vealize npen or perfoct Lender’s seourity interest in the collateral; and
take uny other action dustsd recngsary by Lender without the consent of or noties o anyons,
All such parties also sgrve that Lender may modify this loan without the consent of or notice fo
anyerte othey Than the pady with whom the mpdification is made. The obligations wnder this
Kot are joint and sevoral.

The terms of this agreement shall bind and henefit the heirs, legal representatives, successors and
assigns of the parties; provided, however, that Borrower may not agsign this agrecrent or any
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{oan funds, or assign or delegate any rights or obligations, without the prior writien consent of
Lender in oach instance, Lender, in its sole discretion, may (i} transfer and negotiate its interest
in the Losn and the Related Docwments and (i) sell or assign participation’s or other interests in
all or part of the Loan on the terms and subject to the conditions of this Agreement and the
Related Documents, sl withow notice to or the consent of Borrower. Also withowt notice 1o or
the consent of Borrower, Lender may disclose to any actual or prospective purchaser or assignee
of any participstion or other interest in the Loan or any other loans made by Lender to Borrowst
(whether under this agreement or otherwise), sny fnancial or pther information, data or material
in Lender’s possession relating to Borrower, the Loan, the mprovements or the Property.
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Bank of Nevada

West Sahara Regional Office
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Las Vegas, NV 88142
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BED CARD LLC
G003 ROBIN QAKS DR,
LAS VEGASR, NY 89117
oo, . e - — FOR RECORDER'S USE ONLY

FIRST DEED OF TRUST

THIS DEED OF TRUST is dated March 30, 2011, among RED CARD LLC, A NEVADA
LIMITED LIABILITY COMPANY, whose address is 1003 ROBIN OAKS DR, LAS VEGAS,
NV 89117 ("Grantor™y; BANK OF NEVADS, whose address is 2700 W SAHAM AVE,,
SUITE 420, LAS VEGAS, NV 85102 greferreei i below sometimes as “Lender” and sometimes

as “Beneficiary™); and NEVADA TITLE COMPANY, whose address 2500 N, BUFFALO
BRIVE, SUITE 150, LAS VEGAS, NV 89128 (referred 1o below as “Trustee™),

CONVEYANCE ’hN’i} R ANT.  For valuable considersiion, Grantor e ST S,
bar gzamn selly dm ponveys i Trustes with power of sale iy the benedit of Lendar us. B“wimmv
i of Gronter's vight, Hi@, aret Intevest in and to the following deseilbed rad propty, fegether
with all sodsting ov mi:echmn“iv aoeled or affixed buildings, improvements amd ﬁxtums all
SaAsSinung, Wﬁfﬁ» af veury, amd aypmtmqu all water, water vghis and dite efgits (ncludiog
stock tlt*iim? with el o erigaiioe vig I{f&i}t gl etii other eights, royalties, and i};\(;i‘lj-\ ralating
to the veal proprerlyy Inchading withow hm tation alt minewals; nil, EAS 46 }i‘mmai and almilar

ity fhe YBoal Propaity ’} fosatal] by CLARK County, State of Nevada:

SEE ATTACHED EXHIBIYT “4™
The Real Property or its addyess is commonly known as 8430 WESTCLIFF DR, LAS VEGAS,
NV 83145, The Real Property tax identification number is 138-28-401-009,

Grantor presently, absohstely, and frevocably assigns to Lender (also known as Beneficlary s
this Deed of Trust) all of Grantor’s right, titde, and inferest in and to all present snd fuhure leases
of the Froperty and alf Rents from the Property, [n addition, Grantor grants to Lender a Uniform

Conmuaercial Code seourity interest in the Personal Property.
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THIS DEED OF TRUST, INCLUBING THE ASSIGNMENT OF RENTS AND THE
SECURITY INTEREST IN THE PERSONAL PROPERTY, IS GIVEN TO SECURE
(4} PAYMENT OF THE INDEDTEDNESS INCLUDING FUTURE ADVANCES AND
{B) PERFORMANCE OF ANY AND ALL OBLIGATIONS UNDER THE NOTE, THE
RELATED DOCUMENTS, AND THIS BEED OF TRUST, THIS DEED OF TRUST I8
GIVEN AND ACCEPTED ON THE FOLLOWING TERMS:

PAYMENT AND PERFORMANCE. Except as otherwise provided in this Deed of Trust,
Grantor shall pay fo Lender all smounts secured by this Deed of Trost as they become due, and
snall strictly and in a thmely menner perform all of Grantor's obligations under the MNote, this
Dyeed of Trust, and the Related Documents,

STATUTORY COVENANTS, The {ellowinsg Statutory Covenants are hereby adopted and
made a part of this Deed of Trust; Covenanis Nos. 1,3, 4, 3, 6, 7, 8 and 9 of N.R.8. 107.030, For
Covenant 4, upon default, including fallure fo pay upon final maturity, the futerest wmie on the
Note shall be ncreased by adding a 5.000 percentuge point margin ("Default Rate Margin™.
The Default Rate Margin shall also apply to each succeeding intorest rate change that would
have applicd had there been no default. However, in no event will the interest rate exoeed the
maximum Imersst rate {imitations under applicable faw, The percent of counsel foos under
Covenant No, 7 stall be ten percent (10%). Except for Covenands Nos. &, 7, and B, to the extent
any terms of this Deed of Trust are inconsistent with the Statutory Covenants the terms of s
Deed of Trust shall control. Covenants 6, 7, and § shall control over the express terms of any

inconsistent terms of this Deed of Trust,

POSSESSION AND MAINTENANCE OF THE PROPERTY. Grantor agrees that Grantor's
possession and use of the Property shall be governed by the following provisions:

Possession and Use. Untll the ccowmence of an Event of Default, Grantor may (1)
remain i possession and contvel of the Property; (2} use, opsrate oy manage the Property;
and (3} collect the Rends fiom the Froperty,

Pty to Matndain, Urantor shall roaiotain the Property in lenantable condifion and
promuptly performi all repairs, replacements, snd mainiensnce necessary {o preserve its

value,

Complinnce With Fovironmental Laws, Grantor represents and warvants to Lender
that: (1) During the peried of Grantor’s ownership of the Property, there has been no use,
generation, manufacture, storage, treatment, disposal, release or threstensd release of any
Hazardous Substence by any person on, under, about ox from the Property; {2} Grantor
has oo knowledgs of, or reason to believe that there has been, except as previously
disclosed o and acknowledged by Lender in writing, (8} any breach or viclation of any
Envivonmsental Laws, () any use, generation, manufacthure, storage, troatment, disposal,
relesse or threatened release of any Hazardous Substance on, under, about or from the
Property by any prior owners or oecuparts of the Property, or {2} any actual or threatened
AFEOMSY DEENSS WML 2567487 2
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litiganon or clairay of any kind by auny person relating to such matters; and (3} Except as
proviously disclosed to and acknowledged by Lender in writing, (a) nefther Grantor nor
any tenant, confracion, agent or other anthorized user of the Property shall use, generats,
manufectore, store, teat, dispose of or relesse auy Hazardous Substanee on, under, about
or from the Property; and (&) any such activity shall be conducted in compHance with alf
applivable federal, state, and local lews, rogulations and ordinances, including without
limitgtion: afl Environmental Laws, CGrantor anthorizes Lender and its agents o enter
upon the Properly o make such inspections and tests, st Grantor’s expense, as Lender
may deem appropriate o defermine complisnce of the Property with this section of the
Deed of Trust, Any inspections or tests made by Lender shall be for Lender’s purposss
only and shall not be constrned to ¢reate any responsibility or Hakility on the purt of
Lengler to Granfor or to poy other person. The representations and warpanties contained
herein are based on Grantor’s due diligence in investigating the Property for Hazardous
Substances, Grantor hereby (1) releases and waives any fidure claims against Dender for
inderunity or contribution In the event Gramtor becomes Heble for cleamup or other costs
under any such laws; and (2) agrees to indemnify, defend, and hold harmless Lender
against any and all claims, losses, Habilitles, damages, penalties, and expenses which
Lender may divectly or indirectly sustain or suffer resulting from a breach of this section
of Tn¢ Déed of Trost or as g consegquence of any use, generation, manufacture, SIOTREE,
dispband, relorse or Guvstonad release oconring prior to Grantor’s ownership or interest
i the Poupesty, whethes or oot the same was or should have been known to Grantor, The
provisions of thiz section of the Deed of Traat, including the obligation to indemuify and
defend, shall survive the pavment of the Indebtedness and the satisfaction and
recenveyance of the lien of this Deed of Trust and shall not be adfected by Lenders
acquisiion of any iuterest in the Property, whether by foreclosure or otherwise,

Nulsanee, Waste. Grantor shall not cause, conduct or permit any nuisagce nor commit,
permit, or suffer any siripping of or waste on or fo the Property or any portion of the
Property. Without limiting the genexality of the foregoing, Grantor will not remove, or

-grant (o any other party the right to remowe, suy timber, winerads (neluding oil and gag),

cosl, elay, scoria, soil, gravel or rosk peoditiots withom Tender”s prior weiltten consent,

Removal of Improvements. Orantor shall not demolish or remove any Faprovements
from the Reat Property withouwt Lender’s prior written consent., As a condition to the
removal of any Improvemsnts, Lender msay require Grautor to make arrangernents
salisfactory to Lender to replace such Improvements with Improvements of at feast equal

rahie,

Leader’s Right fo Boter. Lender und Lender’s agents and representatives may enter
upon the Real Property ot all reasonable fimes to attend to Lender’s interssts and o
ispect the Keal Property for purposes of Grantor’s complisnce with the terms and

conditions of this Deed of Trust.
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Comphanw with Governmental Reqmrementw Crra,.itor s}m.‘l provnpti Y mmply with
all laws, ordinances, and regulations, now or hereafler in effect, of all governmental
authorities applicable t© the use or occupsncy of the Property, including without
lirnitation, the Americans With Disabilities Aot Grantor may contest in good faith any
such law, ordinance, or regulation and withhold compliance during any proceeding,
including appropriate fappeals, so long as Grantor has notified Lender in writlng prior to
doing so snd so long as, in Lender’s sole opinion, Lender's inferests in the Property are
not jeopardized, Lender may rxpuire Grantor to post adequate security or a surety bond,
reasemably satisfactory to Lender, to protect Lender’s interest,

Duty to Protet, Grantor Bgrees n gither {o abandon or leave unattended the Property.
{Craptor shall do all other scts, In addition to those acts set forth above n this section,
which from the character and use of the Property are reasonably necessary to protect and

preserve the Property.

DUE ON SALE - CONSENT BY LENDEK. Lender may, at Lender's oplion, declare
immediately due and payable all sumng secured by this Deed of Trust upon the sale or wansfer,
without Lender’s prior writien consent, of all or any part of the Real Property, or any inferest in
the Real Property or any mobile home or manufactured home located on the property whether or
not it is legally a part of the real properly. A “sale or trapsfer” means the conveyance of Real
Property or any right, title or interest in the Real Property; whether legal, beneficial or equitable;
whether voluntary or involantary; whether by oufright sele, deed, installment sale contract, land
contract, contract for deed, leasehold interest with a term greater than threes (3) vears, lease-
option contract, or by sale, sgsignment, or transfer of any beneficial interest fn or fo any land
trust holding title to the Real Property, or by any other method of conveyance of an interest in
the Real Property. If any Grantor is a corporation, parinership or lmited Hability company,
transfer also meledes sny change in ownership of more than twenty-five percent {25%6) of the
voting stock, parinership interests or limited liability company interests, as the case may be, of
such Crantor, However, this option shall not be exercised by Lender if such exercise is
prohnibited by federal law or by Nevada law,

TAXES AND LIENS, The following provisions relating {o the taxes and liens on the Property
are part of this Deed of Trust;

Payment. Grantor shall pay when due (and in all events poor to deﬁmqucm}r) all taxes,

special taxes, assessments, charges (including water and sewer), fines and impositions
levied against or on account of the Property, and shall pay when due all claims for work
done on or for services rendered or material furuished do the Property, Grantor shail
maintain the Property fee of all liens having priordty over or equal to the imerest of
Lender under this Deed of Trust, sacept for the Hen of taxes and assessments not due and
except oy otherwise provided in this Deed of Trust.
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nghs to &‘mstass Graator may wﬁhhsid. payment of agy tax assessynent, or chmn i
conmection with a geod faith dispute over the obligation o pay, so long as Lender's
mnterest in the Property is not jeopardized, If a Hen acses or 18 filed as 8 reenlt of
nonpayment, Grastor shall within {ifteen (15) days aiter the Hen arises or, if & Hen is
ftled, within fifteen (15} days after Crantor has notice of the filing, seoure the discharge
of the lien, or if requested by Lender, deposit with Lender cash or a suificient corporate
surety hond or other seaurity satisfactory 1o Lender in an amount sufficient fo discharge
the len plus any costs and aftormeys® fees, or other charges that could acorue as & result of
a foreclosure or sale vnder the hen, In any contest, Grantor shall defend itself and Lendep
and shall satisfy any adverse judgment before enforcement againgt the Property. Grantor
ghall name Lender a8 zn additions! obligee under any surety bond furnis) gd in the contest

procesdings,

Hvidence of Fayment. Orentor shall upon demand furnish to Lender setisfactory
evidence of payment of the taxes orv asscssments and shell authorize the appropriate
governmental official o deliver o Lender af any thme 2 written statement of the taxes and

assessments agadnst the Property.

Notiee of Constraction. Orantor shall notify Lender at least fieen (15) days before any
work i3 commenced, any services are fumished, or any mealerials are supplied to the
Property, if any mechanic’s fien, materialmen’s len, or other lien could be asserted on
account of the work, services, or matenials and the cost szxceeds $1,000.00. Granior will
upon request of Lender furnish to Lender advance assurances satisfactory to Lendar that

- Crantor can and will pay the cost of such improvements.

PROFERTY DAMAGE INSURANCE. The following provicions r@latm_g:, fo insucing the
Property aro a part of this Deed of Trust.

Maintenance of Insuranee.  Orandor shall procure and maintain policies of five
insurance with standard extended coverage endorsements on & replacement basis for the
fudl insurable value covering all Improvemeniy on the Real Property in sn amount
sufficient to avold application of any colnmwance clause, and with a standard mortgages
clanse in favor of Lender. CGramtor shall aise procwre and maintsin comprehensive
general liability insurance in such coverage amounts as Lender ruay request with Trustes
and Lender being named as additional inswreds in such lability insurance policies.
Additionally, Grantor shall maintain such other insurance, including but not Hmited to
hazard, business loterruption, and boiler inswrance, as Lender may reasonably require,
Policies shall be written in form, ambunts, coverages and basls reasonably acceptable o
Lendsr and fssued by a company or companics reascnably acceptabie to Lender, Grantor,
upon request of Lender, will deliver to Lender from thue to time the policles or
cerdificates of inmwance in form satisfactory 1o Lender, including siipulations that
coverages will not be cancelled or diminished without at least ten {10) days prior written
notice 1o Lender, Esch insurance policy alse shall include an endorsement providing that

34O YORENSSWEMEM 3667487 8



FIRST DEED OF TRUSY
{Continued) Page 6

R AR

coverage in favor of Leoder will not be impaired in any way by any act, omission or
default of Granter or any other person.  Should the Real Property be located in an area
designated by the Dirsctor of the Federal Bmergency Manaperent Agency as & special
fiood hazard ares, Grantor agrees o obtain and maintain Federal Flood Insurance, if
available, within 45 days after notice is given by Lender that the Property is located in a
special flood hazard area, for the full unpaid principal balance of the loan and any poor
liens on the property scenring the lean, up to the maximum policy Hmits set under the
National Flood Insurance Frogram, or as otherwise required by Lender, and to maintain
such insurance for the term of the Joan.

Application of Procesds. Grantor shall promptly notify Lender of any loss or damage to
the Properiy if the estimated cost of repair or replacement excesds $1,000.00. Lender
rugy make proof of loss if Grandor fils to do so within ifleen (13) days of the casualty.
Whether or not Lender's secwity is impaired, Lender may, ot Lender's election, roceive
and refain the procseds of any insumance and apply the proceeds to the reduction of the
Indebteduess, payment of any len affecting the Property, or the restoration and repair of

e Property. IF Lender elects to spply the procesds to restoration and repair, Grantor
shall repair or replace the damaged or destroyed Improvements in a manner satisfactory
w Lender. Lender shall, upon satisfactory proof of such expenditure, pay or veimburse
Urantor from the procesds for the reasonable cost of repair or restoration if Grantor is not
in defsult under this Deed of Trust, Any proceeds which have not been disbursed within
180 days afler ‘their receipt and which Lender has not committed to the repair or
restozation of the Property shall be used first to pay any smownt owing to Lender under
this Deed of Trust, then to pay acormed interest, and the remainder, if any, shall be
applied to the principal balance of the Indebtedness. If Lender holds any proceeds after
payment in fill of the Indebtedness, such proceeds shall be paid to Grantor as Grantor's

inferests may appear.

Gragier's Report on Insurance. Upon request of Lender, however not more than ooce
a year, {ramtor shall furnish 0 Lender & report on each existing policy of insursnoe
showing: {1} the name of the insurer; (2} the risks inswred; (3} the amount of the pelioy;
{4} the property insured, the then cwrend replacement value of soch property, and the
manner of determining that value; and (5) the sxpiration date of the policy. Crantor shall,
upon reguest of Lender, have an independent sppraiser satisfactory to Lender detennine
the cash valus replacement cost of the Property.

LENDER'S FXPENDITURES, If any action or proceeding is comumenced that would
materially affect Lendec's inderest in the Property or if Grastor fails to comply with any
provision of this Dead of Trust or any Related Documents, including but not limited ¢ Granior's
failure to dischaxge or pay when dus any amounts Grantor is required to discharge or pay under
this Deed of Trust or any Related Documents, Lender on Grantor's behalf may (but shall not be
obligaied ) take any action thet Lender deems appropriate, inchuding but not lmited to
discharging or paying all taxes, liens, security interests, encumbrances and other claimes, at any
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time levied or placed on the Property snd paying all costs for inswing, maintaining and
preserving the Property. All such expenditures incurred or paid by Lender for such parposes will
then bear interest at the rate charged under the Note from the date {ncurred or paid by Lender o
the date of repayment by Grantor. All such expenses will becoros a part of the Indebtedness and,
al Lender’s option, will (A) be peyable on demand; (B) be added to the balance of the Note and
Do oappastioned sohwog and be paysble with any installment peyments to become dus during
siflrer 1) the oot of any applicable insurence policy; or {2) the remaining tenm of the Nate: or
() be freated a3 & balloon payment which will be due and payable gt the Note's snaturity. The
Deed of Trust also will secure payment of these amounts. Such right shall be in addition to &l
other rights and remedies to which Lender may be entitled upan Defaul,

WARRANTY; DEYENSE OF TITLE. The following provisions relating to ownership of the
Property are 8 part of this Deed of Trust:

Title, Crandor warrgnts that: {3} Grantor holds good and marketabie title of record to the
Property in fee simple, free and clear of all liens and encumbrances other than those set
forth in the Real Property description or in any title insurance policy, title report, or Bnal
title opinon jssued in favor of, and accepted by, Lender in connection with this Deed of
Trust, and (b} Grantor has the fal! right, power, and authority to execute and deliver this
Peed of Trust to Lander,

Defense of Tifle, Subject to the exception in the paragraph above, Grantor warants and
will forever defend the title to the Property sgainst the lawfll claims of all persons. In
the event any action or proceeding is comumenced that questions Gramtor's tile or the
inferest of Trusiee or Lender under this Deed of Trust, Grantor shall defond the action a¢
Cramtor's expense. Grantor ey be e moniosl oty du snch proceediag, Wi beodes
shall b entitied to partivipaie in the prapewdhug s G beskpressried i the proveeding
by counsel of Lender’s v shioise, snd Srantor will deliver, ot sxugeto be dsliveted, 40
Lender sueh inglvumenis oy Lender sy wognedt’ frome time (6 Sme to pensil sueh

partivipation,

Compliance With Laws., Grantor warrants that the Property and Gramtor's use of the
Property compliss with all existing applicable laws, ordinances, and regulstions of
governmental authorities,

Survivel of Represcntations and Warranties. All representations, warranties, and
agreements made by Cranfor in this Deed of Trust shall swrvive the execution and
detivery of this Deed of Trust, shall be continuing in nature, and shall remeain in full force
sod effect vatif such thne &s Crantor's Indebtedness shall be paid in full,

CUNDEMNATION. The following provisions relating to condenmation procesdings are a part
of this Deed of Trust:
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Preceedings, I any proceeding in condemmnation is fled, Grantor shall promptly notify
Lender in writing, and Grantor shall promptly take such steps as may be necessary o
defend the action and obwin the award, Grantor may be the nominal party in such
proceeding, but Lender shall be entitled to participate In the proceeding and 1o bhe
represented in the proceeding by counsel of Ity own choice, and Grantor will defiver or
cause to be delivered to Lender such instruments and docurdentation as mey be requested
by Lender from time to time (0 permit such participation.

Application of Net Proceeds. I all or sny part of the Property Is condenmed by eminent
domain proceedings or by awy proceeding or purchase in leu of condemuation, Lender
mazy at #s slection reguire thet all or any portion of the net procesds of the award be
applicd to the Indebtedness or the repair or restoration of the Property. The net proceeds
of the award shall mean the sward afler payment of all reasonable costs, expenses, and
aftorneys’ fees incumred by Trustee or Lender in counschion with the condemnation,
Crantor waives any legal or equitable interest in the net proceeds and any right to Eeiiiiys
any apporticgment of the net proceeds of the award. Grantor agrees that Lender ig
entitled to apply the award in accordance with this paragraph witheu! demonstrating that
i security bas been impaired,

IMPOSITION OF TAYXER, FEES AND CHABGES BY GOVERNMENTAL
AUTHORITIES. The following provisions relating to govermmental taxes, fees and charges are

a part of this Deed of Trust;

Current Tazxes, Fees and Charges. Upon request by Lender, Grantor shall execute such
documents in sddition to this Deed of Trust and teke whatever other action is requesied
by Lender to perfect and continue Lender’s lien on the Real Froperty, CGrantor shall
reimburse Lender for all taxes, as desoribed below, together with all expensey incurred in
recording, perfecting or continuing this Deed of Trust, tnciuding without limbation a8}
taxes, foos, docinentary stamps, and other charges for recording or registering this Deed
of Trust,

Taxes. The following shall constitute taxes to which thds section applies: (1) a specific
o Gpon IS dypeof Dived of Trost or upen alf or any part of the Indeblednsss secnred by
this Desd of Towsy () ¢ speeific tax on Grantor which Grantor i suthorized or required
3o dedyet fom pryents on the ladebledness secured by this type of Deed of Trust; (3 a
tax on this type of Deed of Trust chargeable against the Lender or the holder of the Note;
and {4) a specific tax on all or any portion of the Indebiedness or on pavments of

principal and inderest made by Grantor,

Subseguent Taxes. Ifany tax to which this section applies is enacted subsequent to the
date of this Deed of Trust, this event shall have the same effect as an Bvent of Defach,
end Lender may exercise any or all of iis available rernedics for an Event of Delaulf as
provided below unless Grantor either (1) pays the tax before it becomes delinguent, or (2)
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contests the ax as pmv:(ied above in the Ts,x\,s and Lieng section a.nd d&poszts with
Lender cash or a sufficient corpomte surety bond or other ssourity sstisfactory o Lender.

SECURITY ACREEMENT; FINANCING STATEMENTS., The following provisions
relating to this Deed of Trust ag a security agroement are a part of this Deed of Trust:

Security Agreemient, This instrument shall constitute a Security Agrecmcm i the
extent any of the Property constituies fixtures, and Lender shall have all of the rights of a
secured party under the Uniform Commercial Code as amended from tiae (o time,

Security Interest. Upon request by Lender, Gmnt@:r shall tale whetever action is
requested by Lender to perfect and continue Lender’s seourity intorest in the Rents and
Personal Property. In addition to recording this Deed of Trust in the read property
records, Lender may, at any thime and withowt further awthorization from Grantor, file
sxecuted counterparts, copies or reproductions of this Deed of Trust as 2 Snaocing
statement. Grantor shall reimburse Lender for all expenses incwrred in perfocting or
coatinuing this security interest. Upon default, Grantor shall not remove, sever or detach
the Personal Pmp\,rw from the Properly. Upon defavlt, Grantor shall assemble any
Personal Property not affixed fo the Froperty in 3 manner and af a place reasonably
convenient to Gramior and Lender and make it available to Lender within theee (3) davs
after receipt of written demand from Lender to the extent permitted by applicsble law,

Addresses, The mailing addresses of Grantor (debtor) and Lender (secured party) from
which information concerning the ssourity interest granted by this Deed of Trust may be
obtalned {sach as mquxred by the Uniform Commercial € ‘ode) are a3 stated on the st

page of this Deed of Trust,

FURTHER ASSURANCES; ATTORNEY-IN-FACT. The following provisions relating to
farther assurances and attomey-in-fact are a part of this Deed of Trust:

Further Assuramces. At any time, and fom time to dSme, upon reguest of Lender,
Grantor will make, cxecute and deliver, or will cause {o be made, exeouted or deliversd,
o Lender or f0 Lender's designes, and when requested by Lender, cause to be filed,
resordsd, refiled, or revecorded, as the case may be, at such times and in such offices and
places as Lender may desm appropriaie, any and all such mortgages, deeds of trast,
seowrdty deeds, security sgreements, flnancing statoments, cootinuafion statements,
instruments of further assurance, certificates, and other docwmnents as may, in the sole
opinion of Lender, be necessary or desirable In order to effectuste; complete, perfect,
continue, or preserve (1) Grantor’'s obligations under the Note, this Deed of Trust, and the
Helated Docuaments, and (2) the Hens and security nterests created by this Dead of Trust
as fivst and prior Hens on the Property, whether now owned or horeaftor avquired by
Orantor, Unloss prohibited by law or Lender agrees o the contrary in writing, Grantor
shall reimburse Lender for all cogls and expenses inourred in connection with the matters
referred to in this paragraph.
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For such purposes, Grantor hereby frevocably appoinds Lender as Grantor’s sftomey-in-
fact for the purpose of making, excenting, delivering, filing, recording, and doing all
other things s may be necessary or desirable, in Lender’s sols opindon, to accomplish the
maatiers referred to o the proceding paregraph.

EVENTS OF DEFAULT, Each of the following, at Lender’s option, shall constitule an Bvent
of Default vnder this Deed of Trust

Payment Defanlt. Grantor fails to make any payment when due wnder the Indebtedness,

Other Defaults, CGrantor fails to comply with or {0 perfonm any other ferm, obligation,
covenant or condition contalned in this Deed of Trust or in any of the Belated Documents
or to comply with or o perform any lemg, ebligation, covenant or condition contained in
any other agresiment between Lender and Grantor.

Compliance Default. Failore to comply with any other term, obligation, covenant op
condition econtained in this Dead of Trust, the Note or in any of the Related Doouments,

Default on Other Payments. Faillure of Grantor within the time required by this Deed of
Trust 1o make sny payment for taxes or insurance, or any other payment necessary ¢
prevent filing of or to effect dischargs of any lien.

Fuvironmental Defauli, Falhwe of any pariy to comply with or perform when due any
term, obligation, covenunt or condition contained in any environmental agrecment

exscuted in connection with the Property,

Defanit on Subordinats Indebteduess, Default by Grantor under any subordipaie
obligation oy instrument securing amy suboedinate obligation or commencement of any
suit or other action to foreclose any subordingte lien on the Property,

False Statements. Any warranty, represeniation of statement made or furnished o
Lender by Chantor or en Orantor’s belialf under this Desd of Trust or the Related
Documents is false or misleading in any material respect; either now or at the time mads
or fumished or becomes false or misloading at any thme theveafler,

Defective Collateralization. This Deed of Trust or any of the Related Documents ceases
{0 be in full force and effect (lncluding faibure of auy collateral document o create a valid
and perfected seourity futerest or lien) at any time and for any reason,

Beaik or nsolvency. The dissolution of Grantor’s {regardless of whether election o
contimue is made), any member withdraws from the Hmited Hability conpany, or any
other termination of Grentor's sxistence 85 & going business or the death of sny member,
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the insolvency of Grentor, the appolotment of a receiver for sny part of Grantor’s
praperty, any sssignment for the benefit of creditors, any type of crediter workowt, or the
commencement of any proceeding under any bankruptey or insolvency laws by or against

{Srantor.

Creditor or Forfeiture Proceedings. Commencement of forsclosure or forfeiture
proceadings, whether by judicial proceeding, self-help, repossession oe any other methad,
by any creditor of Grauator or by any governmental agency against any properfy securing
the Indebtedness. This includes a gamishment of any of Grantor’s accounts, including
deposit accounts, with Lender, However, this Event of Default shall not apply ifthere ls a
good faith dispute by Gragtor ag {o the validity or ressonableness of the cluim which is
the basis of the creditor or forfeiture proceedivg and if Grandor gives Lender written
notice of the creditor or forfetiure proceeding and deposits with Lender mondes or &
surety bond for the creditor or forfeiture procesding, in an arnount determined by Lender,
in its sole disoretion, as being an adequate reserve or bond for the dispute,

Events Affecting Guarantor. Anv of the preceding svents cecurs with respect to any
Guarardor of any of the Indebledness or any Guarantor dies or becomes incompetent, or
revokes or disputes the validity of, or Hability wnder, any Guaranty of the lndebledness.
In the event of a death, Lender, at its eption, may, bul shall not be regquired to, pemit the
Guarantor’s estate o assume unconditionally the obligations arising wonder the guarenty in
g manner satisfactory to Lender, and, i doing so, cure any Bvent of Default,

Adverse Change. A material adverss change ocours in Grantor's financial condition, or
Lender believes the prospect of payment or performance of the indebtedness is mmpaired.

Right to Cure. If any defiull, other than a default in payment ls curable and if Grantor
has not been given a notice of a breach of the same provision of this Deed of Trust within
the preceding twelve (12) months, it may be cured if Grantor, afier recelving wrilten
notice from Lender demanding cure of such default: (1) cures the default within fifleen
{15} days; or (2} if the cure requires more than fifteen (13} days, nuoediately initiates
steps which Lender deems in Lender’s sole discretion {o be sufficient to cure the defanlt
and thereafler confimues and completes all reasonable and necessary steps suffisient o
produce compliance as soon as reasonably practical.

RIGHTS AND REMEDIES ON DEFAULT. ¥ an Event of Detfaoll ocenrs under this Deed of
Trast, al any fime thersafter, Trustes or Lender may exorcise any one or more of the following

rights and remedies:
Fiection of Remedics. Election by Lender to pursue any remedy shall not exclude
pursuit of sny other remedy, and an election o make expenditbures or to take sction 1o

performn an obligation of Grantor under this Deed of Trust, afler Grantor's failure fo
perform, shall not affect Lender’s vight to declare a defaudt and exercise its remedies.
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Grantor to declare he entire Indebirdiness mu‘mdm&niy due and payable, including any
erepayment penalty which Grantor would be required fo pay,

Foreclosurs. With respect to all or any part of the Real Property, the Trustes shall have
the right to foreclose by notice and sale, and Lender shall have the right 1o foreclose by
jadicial foreclosure, in either case in accordance with and to the fulf extent provided by

applicable law.
UCC Bemedies, With respect o all or any part of the Personal Property, Lender shall

have all the rights and remedies of 8 seoured party wnder the Uniform Commercial Code,
Collecs Rents. Lender shall have the right, withowt notice to Grantor to take possession
of and manage the Property, and, whether or not Lender tekes possession, collect the
Rents, inchuding amounts past due and wopaid, and apply the net proceeds, over and
above Lender’s costs, against the Tudebtedness. In furtherance of this nght, Lender may
requure any tepant or other user of the Property io make payments of rent or use fees
dicectly {0 Lender, If the Rents are collected by Lender, then Granfor irrevocably
designates Lender as Oramtor’s attomey-in-fact t¢ endorse nstruments received in
payment thereof in the name of Grantor and to negotinie the same and collect the
proceeds. Payments by tenents or other users {0 Lender in response to Lender’s demand
shall satisfy the obligations for which the payments are made, whether or not any proper

grounds for the demand exisfed. Lender may exercise its rights under this subpearagraph

either in person, by agext, or through s recelver,

Appoint Reeeiver. Londer shall have the right to have a recelver appeinted to take
possession of all or any part of the Property, with the power {o protect and preserve the
Property, o oporate the Property preceding foreclosues or sale, and fo collect the Rents
from the Property and apply the proceeds, over and above fhe cost of the receivership,
against the Indebleduess, The receiver may serve withowt bond if permitted by law,
Lender's right fo the appointment of a receiver shall exist whether or not the apperent
value of the Property excesds the Indebtedness by & substantisd amount, Bmployment by
Lender shall not disqualify  porson from serving &3 a recelver.

Tenaney at Sufferance. If Goaotor remains in possession of the Property afier the
Property is sold as provided above or Lender otherwise becomes entitled to possession of
the Property upon default of Grantor, Grantor shall become & tenmnt at sufferance of
Lender ox the purchaser of the Property and shall, at Lender's option, either (1) pay a
reagonable rental for the use of the Property, or (2) vacate the Froperty lmmediately upon
the demand of Lendes,

Other Remedies. Trustee or Lender shall have any other right or remedy provided in
this Deed of Trust or the Note or by law,
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Notice of Sale. Lender shall give Grantor reasonable notice of the ime and place of awy
public sale of the Personal Property or of the une affer which any privaie sale or other
intended disposition of the Personal Property is t© be made, Reasonuble notice shall
mesn nodice glven at least ten (I8} days before the sims of the sale or digposition,
Notices given by Lender or Trustes under the real property foreclosure proceedings shall
be deemed reasonable. Any sale of the Personal Property way be made in conjunction
with any sale of the Real Property.

Sale of the Property. To the extent permitied by applicable law, Granter hereby waives
any and all rights to have the Property marshalled. In exercising its rights and remedies,
the Trusiee or Lender shall be fee o sell all or zny part of the Propearty (ogether or
separately, in one sale or by separate sales. Lender shall be entitled to bid at any public
sale on afl or any portien of the Property, The power of sale under this Deed of Trust
shall not be exhausted by sny one or more sales (or atteropts to sell) as to ail or any
portion of the Real Property remaining unseld, but shall continue anirapaired wntil all of
the Real Froperty has been sold by exercise of the power of sale and all Indebtedness has

been paid in full,

Attorneys’ Feos; Expenses. T Londer ingtitutes any sult or action to enforce any of the
terins of this Deed of Trust, Lender shall be entitled to recover such sum as the court may
adfudgs reasonable as attomeys” fees al tal axdd upoo any appeal. Whether or not any
court action s involved, sad to the extent not prohibited by law, all ressonable expenses
Lender incurs that in Lender's opinion are necessary at avy time for the protection of itg
interest or the enforcement of tis rights shall become a part of the Indebiedness payable
on demand and shall bear interest &t the Note rate from the date of the expenditure wutil
vepald, Expenscs coverad by this paregraph inchude, without Bmitation, however subject
to any limits wader applicable law, Lender’s attomeys’ focs and Lender’s legal expenses,
whether or not there s » fawsuilt, inchiding altorneys” {ees and expenses for bankrupicy
proceedings (including efforts o modify or vacate any automatie stay or injunction),
appeals, and any anticipated post-judgment collection services, the cost of searching
records, obtaining title reports (including foreciosure reports), surveyors’ reports, aand
appraisal fees, title ioswrance, and foes for the Trustee, to the exient permitted by
appiicable faw, OCranfor also will pay suy court cosis, in addition to all other sums
provided by law. Fees and expenses shall include attomeys’ foes that Lender, Trustes, or
hoth incur, 1f either or both are made parties to any action o enjoin foreclosurs or o any
fegal procesding thet Grantor instifutes, The fees and expenses are secuved by this Deed
of Trust and are recoverable from the Property,

Rights of Trustee. Trustee shall have all of the rights and duties of Lender as set forth in
ihis gection,

POWERS AND OBLIGATIONS OF TRUSTEE., The follovdng provisions relating to the
powers angd obligations of Trustes are part of this Deed of Trust;
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Powers of Trustes. In addnmn to all powers of 1m*=tev> arising as a walter of law,
Trusiee shall have the power to ke the: following actions with respect o the Property
upen the written request of Lender and Grantor: (@) jofn in preparing and filing a map or
plat of the Real Property, lncluding the dedication of streels or other rights to the public;
(b} join in granting any easement o creating any restriction on the Real Property; and (c)

Fa

jomn i any subordination or other agreement affecting this Deed of Trust or the interest of
Lender under this Deed of Trust,

Ohhgations {0 Nefily, Trustee shall not be obligated to notify any other party of a
pending sale under any other frust deed or lien, or of any action or pmc.eaedir g in which
Grantor, Lender; or Trusiee shall be a party, uniess the action or proceeding Is brought by

Trustesa,

Trusfee. Trustes shall meet all qualifications required for Trusise under applicable law.
In addition to the rights and remedies set forth above, with yespeet to all or any part of the
Property, the Trostes shall have the right to foreclose by notice and sale, and Lender shall
have the right to foreclose by judicial foreclosure, in either case in sccordence with and o
the full extent provided by epplicable law,

Suecessor Trustee. Lender, at Lender’s option, mey from time fo thue appoint a
successor Trustes to any Trusiee appointed under this Deed of Trust by an insingnent
enecuted and acknowledged by Leunder and recorded in the office of the recorder of
CLARK County, $tute of Nevada. The successor trusiee, without convevance of the
Property, shall suweed to all the title, power, and duties conferred upon the Truglee in
this Deed of Trust and by applicable kw. This procedure for substitation of Trustes shall
govern to the exciusion of all other provisions for substitution,

MISCELLANEOUS PROVISIONS. The following miscellanecns provisions are s part of this
Deed of Trust:

Amendments. This Deed of Trust, together with any Related Documents, constitutes the
entive wndersianding and agresment of the parties as to the matters set forth in this Desd
of Trust, Mo alteration of or amendroent to this Deed of Trust shall be effective wless
givert in writing and signed by the party or partiss sought to be fc,hargﬁd or bound by the

alteration or amendment.

Anwual Reporty, I the Pmperw is used for purposes other than Grantor's residence,
Orantor shall fuenish to Lender, upon request, a certified stateraert of net operating
income received from the Property during Grantor's previous flecal year in such form and
detadl as Lender shall require. “Net Operaiing Inpome™ shall mean all cash receipts from
the Propeny less all cush expenditeres made in connection with the operation of the

Property.

43 E 00 YCREN WD 286T482.2



FIRST DEED OF TRUST
Lwrmm-ﬂd) Page 1'?

R AR A AN ARG

£ agstmn Hsaadmgs Cc.n* on }wsadarioa in this Qacd oE Trusi are for convenience purpose
only and are not to be used o interpret or define the provisions of this Deed of Trust,

Merger. There shall be no merger of the interest or estate created by this Deed of Trust
with any other interest or estate in the Property at any time held by or for the benefit of
Lender in any capacity, without the wiitten consent of Lender.

Governisg Law. This Deed of Trust will be governed by federal law applicable to
Lender and, to the extert not presrmpted ‘wy federal law, the laws of the State of Nevada
without regard to ifs conflicts of law provisions, This Deed of Trust has been accepted by

Lender in the State of Nevada,

Choiee of YVewue, IT there is a lawsudt, Grantor agme& upon Lender’s reguest to submit
¢ the junisdiction of the courts of Clark County, State of Nevada,

No Waiver by Lender, Lender shall not be deemed to have waived any rights under this
Deed of Trust unless such watver i3 given o writing and signed by Lender. No delay or
cmission on e part of Lender in exercising any right shall operaie as 8 wabver of such
right or any other right. A wadver by Lender of a provision of this Deed of Trost shall not
prefudice or constitute 8 waiver of Lender's right otherwiss to demand sirict compliancs
witlt that provision or any other provision of this Deed of Trmst. Ne prier walver by
Lender, nor any cowrse of dealing between Lender and Grantor, shall constifute a waiver
of any of Lender’s rights or of any of Grantor’s obligations g3 to any fture fransactions.
Whenever the congent of Lender is required under this Deed of Trust, the granting of
such congent by Lender in any instance shall oot coostitute continuing consent fo
subsequent instances where such consent s required and {n il cases such consent may be

granied or withheld in the sole discration of Lender,

Beverabllity. If & court of competent jurisdiction finds any provision of this Deed of
Trust to be illegal, invalid, or unenforceable as to any circumstance, that finding shall not
make the offending provision {llegal, invalid, or unenforceable as to any other
circumstance, If feasible, the offending provision shall be considered modifisd so that it
becomes legal, valid and enforecable. If the offending provision cannot be so modified, it
shall be considersd deleted from this Deed of Trust, Unless otherwise r(-:quired by law,
the illegality, invalidity, or uneyforoesbility of any provision of this Dreed of Trust shall
not sffect the legality, vahdn} or endorcs abxhty of any other provision of this Deed of

Trust.

Successors apd Assigns.  Subject to any Hmiteons stated 1 this Deed of Trust on
transfer of Grantor’s interest, this Deed of Trust shall be binding upon and inure to the
benefit of the parlies, thelr successors and assigns. If ownership of the Property becomes
vested in & person other than Grantor, Lender, without sotice to Grantor, may Jeal with
Uranfor’s suceessors with reference to (s Deed of Trust and the Indebteduess by way of
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| MURRAY PETERSEN, an individual,

Electronically Filed
05/23/2014 10:22:12 AM

| Michael Stein, Lsq. m i-ka‘m

i Mevada Bar No, 476U
| Brian B, Reeve, bsq. CLERK OF THE COURT
Nevada Bar No. 10197

SMNELL & WILMER L.L.P.
3883 Howard Hughes Parkway
Suite 1100

| Las Vegas, NV 89169

Telephone (702} 784-5260
Fmatl: mstemi@swiaw.com

Attorneys for Plaintifi

U Bank of Nevada, a Nevada banking corporation

DISTRICT COURT
CLARK COUNTY, NEVADA

BANK OF NEVADA, a Mevada banking b (ase Moo A-13-680012-C
i corporation,

Plaintiff, l Dept. No.: |

Date of Hearing:

.'S- 4 + L . "
K Fime of Hearing:

Diefendant.
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PLAINTIFF'S RULE 89¢) MOTION TO ALTER OR AMEND JUBDGMENT

Plaintifl Bank of Nevada (“BON™), by and through its counsel, Snell & Wilmer LLP, |

files its Motion to Alter or Amend Judgment pursuant to NRCP §9(e) and requests that the Court |

prant summary judgment in its favor. This Motion is based on the papers and pleadings on file




7ilmer

Suell &3

s
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" herein, the following Memorandum of Points and Authorities, the exhibits attached herete and any

oral argument the Court may entertain,
Drated this 23 day of May, 2014,
SNELL & %‘k LMER g,

s’ *E
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s \f@iﬁ,hﬁ{\ e, Eag. E\Tm ada Bar No, 4760}
Rrian B. Reeve, Esq. (Nevada Bar No. 10197}
3883 Howard Hughes Parloway, Suite 1100
f.as Vegas, Nevada 89169
Artornevs for Plaindiff Bonk of Nevada

NOTICE OF MOTION

TC:  DEFENDANT MURRAY PETERSEN AND HIS COUNSEL OF RECORD
PLEASE TAKE NOTICE that Plaintiff will bring the foregoing PLAINTIFE'S RULE

5%(e) MOTION TO ALTER OR AMEND JUDGMENT on for hearing/decision on the 23 day
ers

of June 2014, in Department | of the above-entitled Court.

Dated this 23 day of May, 2014,
SNELL & W Qi}*}x LLF

B j;"' : ‘1 : _\:“"i\'?-m\ .
S MicHER] g U Neca Bar No. 4760 I

Brian R. wa Es {(Nevada Bar No, 10197}
3883 Howard Hugheﬂ; Parkoway, Suite 1100
f.as Vegas, Nevada 89169

Astorneys for Plaintifi Bank of Nevada
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MEMORANDUM OF POINTS AND AUTHORITIES

i. MTRODUCTION
The Court should alier or amend its Findiogs of Fact, Conclusions of Law and Judgment |

(“Judgment”) and accompanying Order Denying Plamuff’s Motion for Summary Judgment and |

IV Grantin g Defendant’s Countermotion for Summary Judgment ("M Order”™) for three independent

Il reasons,

fwo promissory notes at issue in this case — Note A and Note B - evidencing two different loan
amounts from BON 1o borrower Red Card, LLC. A First Deed of Trust secured Red {ard's |
repayment of Note A and a Second Dieed of Trust secured repayment of Note B, Defendant Petersen
guaranteed repayment of both foans,

As a first deed of trust holder and a second deed of trust holder — ie., 8 junior Henholder ~ |
RON is governed by two separate statutory schemes for obtaining a deficiency judgment, NRS

40.455 does not apply to holders of junior liens. Rather, NRS 40,4631 through 40,4639 applies 1o

junior Henholders seeking a money judgment when a foreclosure has ocourred,  Importantly, NKS

40.4639 only requites a junior lenholder to commence “{a] civil action” within six months of

q

foreclosure; it makes no mention of an “application.” Since BON indispulably commenced a “civil

- action” for a deflelency against Pelersen, it 18 entitled to summary judgment with respect to the |

remaining indebtedness owed under Note B,

Second, by watving the one action rule, Petersen waived the right to invoke NRS 40,435, and |
that right is not resurrected by NRS 40.495(3). This s a second, independent reason why the six |
month “application” requirement 1o NRS 40.435 does not apply.

Third, although NRS 40,455 is not applicable in this case because the deficiency 15 based

- upon BON’s junior Henholder status, the Court’s striet interpretation of the word “application” — i.¢.
| that “application” means “motion” and nothing else ~ is inconsistent with legislative history, canons

| of statwtory construction, and case law interpreting NRS 40,435, These sources of interpretation |

mandate a broader construction of the term “application” — one that encompasses the initiation of an

-3
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“action” as well as a “molion.”
il RELEVANT FACTUAL BACKGROUND!
BON and borrower Red Card, LLC entered into two promissory notes, Note A and Note B,
evidencing two loans. Note A was in the amount of $1,444,898.00 and was seeured by a First Deed

of Trust. Mote R was int the amount of $1,092,591.00 and was secured by a Sccond Deed of Trust,

See Exhibits 1, 4, 5 and 6 to MSI; Judgment al §9 1.7,

Petersen executed g Commercial Guaranty in favor of BON guaranteeing full and punctual

nayment of both loans. See Exhibit 7 to MBJ; Judgment at Y 9-11. Under NRS 40,495 and the

fermas in the “GUARANTOR’S WAIVERS” section of the Commercial Guaranty, Petersen waived

the provisions of NRS 40,430, fa

The Court found that Red Card failed to make the required loan payments and Petersen failed

| to repay Red Card’s indebtedness as agreed in the Commercial Guaranty. See Judgment at 9 12; see |

also Exhibit 3 to MR, As a result of Petersen’s default, BON filed this guarantor deficiency action |

| on April 12, 2013 pursuant to NRS 40,495, As of the date of the commencement of this action, the |

| amount of indebtedness due under Note A was $1,843,726.54 and the amount of indebtedness due

under Note B was $1,256,071.75 for a total indebiedness in the sum of $3,099,798.19. See Judgment
at § 16; see also Extubit 14 to Mk
Omn June 18, 2013, the property securing the loans was sold via trusiee’s sale for the amount

of $1,400.000. See Judgment at § 12; Exhibit 10 to MSI. A Stipulation and Order was gutered on

L December 13, 2013, wherein BON and Petersen agreed that the fair market value of the Property,

as of April 12, 2013 (the commencement of the action), was $1,990,000. See Exhibit 11 1o M3J.
FEER EEGAL STANDARD

NROP 59¢e) allows a party to file a motion to alter or amend a judgment within 10 days

| after service of written notice of entry of the judgment. The requirements for filing a Rule 39(¢}

motion are minimal: in addition to being timely filed, the motion must “be in writing, . ., state

| with particularity [its] grounds [and] set forth the relief or order sought.™ AA Primo Builders,

R I R R T S L L i

' A complete recitation of the material facts is set forth in Plaintiff’s Motion for Summary
Judgment filed on January 16, 2014

-
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LLC v Washingion, 245 P.3d 1190, 1192 (Nev, 2010). Rule 5%{¢) motions have been interpreted

as “cover[ing] a broad range of motions, [with] the only real limitation on the type of motion

| permitted [being] that it must request a substantive alferation of the judgment, not merely

correciion of a clerical error, or relief of a type whelly collateral to the judgment.”™ /d at 1193,
“Among the ‘basic grounds’ for a Rule 58(e} motion are ‘correct{ing] manifest errors of law or
fact,” ‘newly discovered or previcusly unavailable evidence,” the need “to prevent marufest |
injustice,” or a ‘change in controlling law.”™” /d

PMlainiiff fles the instant Motion to correct a manifest error of law and prevent a manifest

P injustice,

iV, LEGAL ARGUMENT

A BON, as a Junior Lienholder, is Entitled to Summary Judgment On the Debt

Ewdemed by Note B and Formerly Secured by the Second Deed of Trust

The Court’s Judgment concludes that NRS 40.455 applies to this deficiency action and |

| that BON did not comply with the statute because it did not file a “motion” for g deficiency
. judgment within six months after foreclosure. BON 13 eniitled to an amended judgment in s

| favor because NRS 40.455 does not apply to BON in its capacity as a junior Hepholder. As g first |

deed of trust holder and 2 second deed of trust holder, BON is governed by two separale statutory

 schemes for obtaining a deficiency judgment, NRS 40.455 does not apply o holders of junior Hens, |

Rather, NRS 40,4631 through 40,4639 applies to junior lienholders seeking a deficiency judgment.

1. WRR 44,4631 through 40,4639 govern deficiency actions by junior hienholders
In 2011, the Legislature enacted a statutory scheme governing deficiency actions by junior
Henholders, See NRS 40.4631-40.4639, WNRS 40,4639 provides:

A eivil action not barred by NRS 40,430 or 40.4638 by 4 person to
whom an obligation secured by & Junior mortgage or Hen on real
property is owed to oblain a money | fucgrnbat dgainst the debioy
after a foreclosure sale of the real ;‘nﬂpwm o & sale i Henaf'a
foreciosure sale may only be compuenced within § soathy alter the
date of the foreciosure sale or sale in lieu of a foreclosure.

(Frophasis added). This statuie specifies that a junior Henholder must commence 2 “oivil action”




1 1 within six months of foreclosure to obtain a deficiency judgment, The statute does not use the term |
2 | “application” when referencing the institution of a deficiency judgment proceeding within six

months of foreclosure like it does in MRS 40,455, A jurdor Henholder need only file 2 civil action,

Lok

4liea cormplaint, to satisty the requirernents of MRS 40,4639 °

LA

Here, Petersen waived the one action rule allowing BON to file suit before foreclosure in

6 |\ accordance with NRS 40.495(2) and {4}, See Judgment at ¥ $-11. Plaintff filed thus action on

~

April 12, 2013 and subsequently foreclosed on the Property on June 18, 2013, BON filed its
g | complaint before foreclosure, instead of within six months after foreclosure, but this is not a basia for |
g ) denying BON’s motion for summary judgment. Fust, the United States Dnstrict Court for the

10 i DHstrict of Nevada has rejected the argument that a lender fails to comply with the statute by filing a

11 § complaint before foreclosure instead of after foreclosure:

3_1__161}. & ‘f«‘}i’ itmer

17 The opposition is based on Defendants’ coptention that N.E.S.
& i 401,430, the “one action rule” and NR.S. 40,455, the * d@huem}
: 13 & mdgmgm statpte”, protect them from a deficlaey judgment,
; requiring apphcaimn for judgment within six months ﬁm the date
14 of the foreclosure sale. Plaintiff brought this actiop belore the
foreclosure sale, not afier the foreclosure sale. The Court rejects
15 fhe srewment that this setien venld pot be brovght untll sfter
: the i‘m*eazimag;g: sale, Rrefondant mmmntars W &né‘ti the one
16 il action ruale. The subjset time g}tmmﬂn acts ondy as a Hmitation
of time within which an svtton may be brought. It dees not
2 17 | purpert ie address when the cause of action accrued,
Defendants’ inter premtmn flies in the face of N.R.5. 48,495
18 | which allows actions against guarantors before a sale has
pecurred. Plainfifls canse of action accerued upon default, The
19 | deficiency statute only functions te limit damages.
50 Interim Capital, LLC v. Herr Law Grp., Lid, 2:09-CV-1606-KJD-LEL, 2011 WL 7053800 at '*‘1
91 (D. Nev. Aug. 23, 2011) {emphasis added). Based on the reasoning of Herr, where a guarantor
Fa
o has waived the one action rule 8 lender may file a deficiency action before foreclosure under NRS
. 40,495 without ranning afoul of NRS 40.455 or 40.4639. The six month lumitation period in NRS
33 g P
.1 40,4639 cimplv sets a deadline by which a civil action must be filed; #t does not prescribe when a
24 P ; P
55 deficiency aclion accrues.
26 BON’s pre-foreciose deficiency complaint satisfied the requirements of NRS 40,4639
27 L such that no “amendment” was required after foreclosure. Like the defendant i Herr, Petersen
og 17 2 Under NRCP 3, "‘[ a} civil action is commenced by filing a complaint with the court.”
-6 -
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waived the one action rule allowing BON to file suit separately and independemtly from the |
fareclosure sale. In addition, like the plaintiff in Herr, BON filed its complaint under NEN |
40,495, which specifically authorizes a lender to file suit against a guarantor before foreclosure.

Second, as set forth in Plaintif®s Reply in support of Motion for Swrnary Judgment, the

| argument that BON was required to “amend” its complaint within six months after foreclosure yields |

an unreasonable and absurd result. See Reply at 16-17. Where a guarantor deficiency action is

| already pending, it makes no sense 1o require a party to “amend” its coroplaint within six months |

of a foreciosure 1o re-assert the same claim against the same party under the same facts. The
entire purpose of an amended complaint is to add pew parties, new clairs or new material facts,
See NROP 15, The “amendment” contemplated by Petersen does none of these things,

Further, it is well-established that the law does not require the performance of idle or

unnecessary acts. See Alfenbach v. Ridenour, 31 Nev, 437, 279 P. 32, 37 (1929 (Mhe faw does

| not reguire idle acts” that are unnecessary 10 do justice.); Cox v. United States, 31 US. 172, 202

L {1832) (“the law surely ocught not to be so comstrued as to require of a party a mere idle

ceremony],] the law was intended for real and substantial purposes].]”)y; Southern Pac. Co. v. Cadd.

Adjusiment Co., 237 F. 954 (9th Cir. 1916) (“The law looks to the substance of things, and does

not require useless forms or ceremondes.”). When a lender has already filed a complaint seeking
a deficiency against a guarantor pre-foreclosure, as permitied by WRS 40.495, it would be
unnecessary to make the lender “amend” its complaint within six months of foreclosure o allege
the sarne facts and the same claims, Such a needless act frproperly exalts form over substance o |
contravention of Nevada law.

I tend to agree that it does not necessarily reguire an amendment {o
the Complaint but, you know, a literal reading of 435 just says an
application for a deficiency judgment, That sounds like a motion to
0.

| See Transcript of Proceedings at 12:22-13:1 attached hereto as Exbibit 1. After hearing the Court’s

| cormmments, Defendant’s counsel changed his stance and began to argue that there is no need for an

"7
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18 || was not required to subsequently amend is compdaint or otherwise file an “application.”
3 ¥

o .} Lo

amended complaint, only an “application™

THE COURT: Is - is the purpose notice only? I3 the purpose of
455 --

MR, MOKNIGHT: The purpose is to make sure there 19 ap
application. He’s saying -

THE COURT: Well, but [ mean that’s -

MR, MOKNIGHT: I don’t — Amended Complaint, fhere’s no need
For an Admended Complaint. The day after the stipulation they
could’ve asked — made an application and said, we got the amount,
and this is what our fees are, and this is what the interest is, and et
celera, et cetera, give us a judgment. That would be an application.

Spe Fxhibit 1 at 31:4-14 (emphasis added), Ultimately, the Cowrt’s Judgment was based on

| the finding that Plaintiff had not filed an “application” - ie. a “motion” — within six mounths afier |
| foreclosure under NRS 40,455, Bur ihe Court's conclusion only applies (o Plainilf in its capacity a5

| a first deed of trust holder. The “application” requirement in NRS 40.455 does not apply to Plaintiff

in its capacity as a second deed of trust holder; instead, junior lienholders only have to conunence a

U “civil action,” which is accornplished by filing a complaint. See NRS 40,4039, As & junior |

lienholder, BON was only required to file “an action” for a deficiency judgment, which 1t did, and |
. b ; ; |

Accordingly, the Court should grant summary judgment in BON's favor with respect o the

| indebtedness owed on Mote B,

2. BON is entitled to summary judgment on Note B in the amount of $1,105,794.29

As a junior lenhotder, BON is entitled to summary judgment on Note B, which was secured |

| by the now wiped-out Second Deed of Trast. As of the date of the commencement of this action, the

amount of indebtedness on Note A was $1,843,726.54, See Exhibit 14 to MS8L The amount of

indebtedness on Note B as of the same date was $1,256,071.7S. The parties entered mto a
| stipulation and order sefting the fair market value (“FMVY™) of the Property at $1,990,000. bee

- Exhibit 11 to MSE The Property was 50ld via wustee’s sale for $1,400,000, but since the FMV 13

Z8 .
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rore than the price paid at foreclosure, FMV is used to calenlate the deficiency amount. See Exhibit |

10 to MSJ; see also NRS 40.495(4),

The FMV was sufficient to satisfy the entire indebtedness on Note A secured by the First

| Deed of Trust and a portion of the indebtedness on Mote B, Specifically, afler subiracting |

$1,843,726.54 {indebiedness on Note A) from §1,990,000 (FMV), there is §146,273.46 efi over io
apply towards the indebtedness on Note B, Afier subiracting $146,273.46 from $1,236071.75 |

(indebtedness on Note B, the deficiency remaining on Note B is $1,109,798.23, plus prejudgrnent

U interest in the amount of $150,932. See Fxhibit 14 to M8,

The Court should amend s Judgment by awarding Plaintiff the following amournts and
denying Petersen’s countermotion for summary judgment:

Caleulation of Deficiency

Tudebredusss on Note A % 1,843,726.54
EMV on Action Commencement & (L.990.000.003
Amt. FMV exceeds indebledness
on Mote A 3 (146,273,458}
Indebtedness en Note B 3 1,256,071.75
At FMVY exceeds indebtedness
on Note A S {146,273 463

Deficiency remaining on Nete B § 110979825

Calculation of Inferest
Default Interest Hate 12.24%
Interest Period (4/26/2013 1o

S/2G/2014)

Total Interest

($377.33 X 400 days)

B. NRS 40.455 Does Mot Apply Because Petersen Waived the One Action Rule
Under NRS 40.430(1), an action filed pursoant (o NRS 40.495(2) 13 not required to conform
{0 the provisions of NRS 40,430 to NRS 40,459, inchusive. NRE 40.430(1} provides;
Except in cases where a person proceeds under subsection & of
NRS 40.4¢5 or subsection 1 of NRS 40512, and expept as

otherwise provided in NRS 1IBC.220, there may be bt one action
for the recovery any debt, or for the enforcemenmt of any right




1';—,
'

ilmer

Snell & \

3

a2

LA

secured by a morigage or other len upon real estate.  That acfion
must be in accordance with the provisions of NRE 40.438 io
48,459, inclusive. In that action, the judgment must be rendered for
the antount fund due the plaintiff, and the ponrt, by iy deores o1

adgment, may direct @ sale of the supumbered propertyy or such

N .

part thoreel as Iz necessary, and apply the proveeds of the sale as
provided in NRH 40464,

(Fmphasis added), NRE 40.495(2) provides:
Fxcept as otherwise provided in subsection 3, a guatantor, surety of
other obligor, other than the moripagor or grantor of o deed of trust,
may waive the provisions of NRX 40430, I a guavaner, surety or
other obligor waives the provisions of NRS 40.420, an action for
the enforcement of that person’s obligation to pay, satisfy or
purchase all or part of an indebtedness or obligation secured by 2
mortgage or Hen upon real property may be mainiained separately
and Independently fromy: {a) An action on the deby (b} The
exercise of any power of sale; (&) Any action to foreclose or
otherwise enforce a mortgage or len and the indebtedness or
obligations secured thereby; and (d) Any other proceeding against a
mortgagor or grantor of a deed of trust.

(Emphasis added).

NRS 40.430(1) states that wafess an action is brought pursuant to 40.495(2), fat acrion rust
comply with NRS 40,430 to 40.459. Henee, actions brought under NRS 40.495(2) are nor reguired
o be in accordance with NRS 40.430 to 40.4539, which includes NRS 40455, Any other
interpretation would render the first sentence of NRS 40.434(1) meaningless and the Nevada |
Supreme Court has held that “{njo part of a statute should be rendered meaninglessf.]” Cify of Kewno
v. Blde, & Const, Trades Council of N. Nevada, 12 Nev. Adv, Op. 2, 251 P34 718, 722 (2011).

Here, Petersen expressly waived the provisions of NRS 40,430 and BON indisputably filed |
ita action under NES 40.495 — fe. the “exception” io the one action rule. See Exhibit 7 to MiJ;
Judgraent at 9 9-11. Petersen cannot waive the one action rule and then later assert 1is protections.
Such a reading of the statutes wounld eviscerate the direct and express language of NRS 40.430 and |
40.495(2), which provide that when a guarantor waives the provisions of NRS 40.430, a Lender ‘
may maintain an action against a guarantor “separately and independently from” an action on the

debt or any action to foreclose or otherwise enforce a mortgage or Hen and the indebtedness secured

thereby, and that under such circumstances the lender need not comply with NRS 40.430 1o NRS

210 -




P 404359,
Z NRS 40.495(3) does not change the result.  That provision states that “[ijf the ohliges

smaintains an action to foreclose or otherwise enforce a mortgage or lien and the indebtedness or |

i

4 1 obligations secured thereby, the guarantor, surely, or other obligor may assert any legal or equitable

5 || deferses provided pursuant to the provisions of NRS 40451 1o 404639, inchusive.” (Eraphasis
6 | added). Petersen argues that NRS 40.495(3) applies and that one of the available legal defenses is
7 1 the application of NRS 40.455. Petersen is incorrect. NRS 40.495(3) does not apply in this case |
§ || becanse BON has never mainteined an gefion 1o foreclose or otherwise enforce & morigage or len
9 | and the indehtedness or obligation secured thereby.” A trustee’s sale pursuant to NRS 107,080 is

15 | mot “an action” and therefore the trustes’s sale of the property in this case did sor trigger NES |
11 | 40.495(3). See NRS 40.430(6) (“As used in this sechion, an ‘action” does not include any act o ;

12 I proceeding: . . . {e) For the exercise of a power of sale pursuant to NRS 107.080.) In order to

T }‘ N e amn . Ao . X - - . a
W R 13§ trigger NRX 40.495(3), one must initiate an action to foreclose or otherwise enforce a hen

Crtherwise, without an action, a guarantor would have no forum in which to assert legal and

equitable defenses, No such action to foreclose or othevwise enforee a lien has heen filed by BON.

Meither is the instant case “an action to foreclose or otherwise enforee a morigage or lien and

& =
I
i

the indebtedness secured thereby.” Parsuant to the unambiguous language of NRS 40.495(2), BON
18 Il initiated this action against Petersen on the Commercial Guaranty separate and independent from |
19 || the type of foreclosure action contemplated in NRS 40.495(3). Because neither the trustee’s sale of

20 | the property nor the instant sction constituies “an action to foreclose or otherwise enforce g

21 morigage or len and the indebteduess secured thereby,” NRX 40.495(3) does not apply. Petersen
22 8 cannot assert NRS 40455 as a legal defense’ and BON is entitled to summary judgment in its favor.

23 LON Legisiative History, Canens of Statutery Construction and Relevant Case Law Support |
BON's Interpretation of NRS 40.4535 }

24 i
25 | Assuming for sake of argument that BON's deficiency wasn’t based npon being a juniot |
2 B -

| 3 Any concern that Petersen’s waiver of the one action rule might result in a donble recovery

47 | because NRS 40,435 through 40.459 do not apply 18 unfounded bocause the Legixlature
specifically included analogous “fair value™ provision m NRS SLATI(4) that oxist o NRS 40.433
oy I through 40.439. Hence, guaraniors are still protected from a double recovery.

<11




b

LA

&

lienholder and that NRS 40,455 applies, which for the reasons articulated above it does not, the

Cowrt’s striet interpretation of the word “application” — Le. that application” means “motion” and

. nothing else — is inconsistent with legislative history, well-settled canons of statutory construction,

and case law interpreting NRS 40,453, These sources of interpretation dictate a broadet construction |

- of the term “application” than the Cowrt adopied in its Judgment — one that mclodes the indtiation of

| an “action” as well as the filing of a “motion.”

When consiruing a statute, courts first look to the statute’s plain language. Estafe of |
Maxey v. Darden, 124 Nev. 447, 454, 187 P.3d 144, 149 (2008) “When, however, a statute 15
susceptible 1o more than one reasonable interpretation, it is ambiguous, and we must then look
bevond the plain language to ‘examine the statute in the conlext of the entire statutory scheme,
reason, and public policy to effect a construction that reflects the Legistature’s intent.” id
“When a statute js ambignous, this court determines the Legislahure’s intent by evaluating the
legislative history and construing the statute in a manner that conforms to reason and public policy.” |
Great Basin Waler Network v, Stofe Fag'r, 126 Nev, Adv. Op. 20, 234 P3d 912, 918 (2010),
“I'Wihers a statute has no plain meaning, a court should consult other sources such as legislative
history, legislative intent, and analogous statutory provisions,” State Furm Mt duio. s, Co. v
Comm'r of Ins,, 114 Nev., 535, 540-41, 958 P.2d 733, 736 (1998},

k. The term “application” in WHS 48.4535 is ambiguous

The meaning of the term “application”™ in NRS 40,455 i ambiguous because il 19
susceptible to more than one reasonable interpretation.  When the Legislature does not

specifically define a term, the Nevada Supreme Court “presume{s] that the Legislature intended |

L o use words in their usual and natural meaning.” Wyman v, Slate, 125 Nev, 592, 647, 217 P.3d

L 572, $83 (20093, The term “application” has several common definitions, including “request”

and “petition.”  See www.merriam-webster.cor/dictionary/application. Both complaints and

| motions alike “request” or “petition” the court for relief and thus either document could gualify as

an “application” under a plain meaning definition. The ferm is also ambiguous because it is

inconsistent with the Legislature’s use of the phrase “civil action” in NRS 404639, This

- 17 .-




i | inconsistency is especially troubling given the fact that both NRS 40.455 and NRX 44,4639 impose

2§ the same six-month Hmitations period.
3 Under this Court’s interpretation of NRS 40.455, which was enacted in 1969, a beneficiary

4 1 of a first deed of trust is required to file a “motion” for a deficiency within six months after |

L

| foreclosure,” while under the pﬁi_am language of NRS 40,4639, which was enacted in 2011, a junior
& deed of trust holder is only required to commence a “civil action” within six months of foreclosure.
7 | Why would the Legislature treat junior lienholders differently than senior lenholders? The answer |
& is simple: it did not intend to treat them differently. The discrepancy between the two statutes can be |
¢ | reconciled by consuliing legislative history, which clarifies that the Legisiature intended for both |

10 1 statutes to be “statutes of limitation” and to put junior and senior Henholders on equal footing when 1t

11§ comes to deficiency actions. Legislative history reveals that the Legislature enacted WRS 40,455 and |

12 1 MRS 40.4639 to force secured parties to commence the process of obiaining a deficiency within &ix

SR P & months of foreclosure.
14 2. Legislative histery shows the Legislature intended for NRS 483.455 o operate as
5 a statuie of Hmitations
16 | The legisiative history pertaining to NRS 40.455 teaches that the statule was patterned afler

17 | California’s deficiency statute and that one of the purposes of the six-month rule was o avoid stale |
18 || claims such that the “debtor cannot be left banging in limbo for a number of mounths, dcdien has
19 | 1o be started within three months.” You are not faced with the problem of trying to find out what
20 the property was worth say five years ago.” See Minutes of Meeting Assembly Coromittee on

21 | Judiciary, 550 Qaagion, March 13, 1969 at §, 7, attached hereto as Exhibit 2 (emphasis added),

22 || Legistative history reveals the Legislature intended for “action” to be started within (at that ime)
23V three months of the foreclosure. See fooinote 5. The Legisiature’s use of the term “application”™

24 | thmef{.u i qpeuﬁcaﬂv twd 10 the term “action.”

feeeRs R s

™o

35 1 ihw mﬁm 8 ﬁmm;wn w§ ﬁpmmsao*z s presumnably based on \RCP T} 1) which provides
that an “application to the. court for anarder shall be by motion . .. However, this definition of

26 o the e ”*i‘*t}hmimn 1 wod i the statute and, wn analysis of the plam language of the statute

Poalone~ 4y W ithott consulting e getra-lexiis al Narv d.i;i., Rules of Civil Procedure — vields more

'mm oo reasonable interpretation of the term.

27 d
TRRA 40 %“’ % originally had a three month statute of Hmitation, In 1987, the statute of lunitation
~g i wasinergased from three months to six months. See AB 300, 64" Session (1987),

- 13 .




b In 2011, the Legislature significantly changed NRS Chapter 40 in several significant

respects, including the addition of NRS 40.4631 through 40,4639, The legislative history

N2

1 ¥ pertaining to these sections sheds critical light into the meaning of NRS 40.435.
4 O March 23, 2011, Assernblyman Marcus Conklin, the sponsor of the proposed addition

5§ of NRS 40.4631-40.4639, testified that the amendment:

& 1 deals with the statuse of Hmitations on the junior Henholder and
was part of the original intent, but was never part of the ball. There
IR are a lot of homes geing through the foreclosure process because
' they cannot find a suitable short sale. In a short sale, particularly
3 for a home that has two lenbolders, the jundor lenfiolder has a

| statute of fomitarions after foreclosure of six years o get @

g déficiency judement.  The firse Henholder has a staiuie of
Hmitative of sic menths .. The second lienholder does not want o

10 | approve the short sale beoause he knows if he goes to foreclosurs,
he will hive six years o walt R the economic circumstances 1o

11 1 improve for the borswer before he chooses to sue them for any
deficieney he did nol get paide. Why should the second henbolder

17 be in o hetter position then the Yirst?  The result is the first

Heholdor s not able to get a short sale done because the jumor
lienholder is holding up the short sale process, This amendment
seeks to put the second lienholder in the same stufute of
Hemitations position of six months a8 the primary Uenholder,

BTy

See Minutes of Meeting ~ Assembly Comruities on Commerce and Labor, 76" Session, March |

313011 at S, attached hereto as Exhibit 3 (eraphasis added). Assernblyman Conidin reiterated

~tn

T
M
b
e
o
~

17 | later that under the law as it existed pre-2011, junior lienholders had a six year statuie of

18 B limitations to collect a deficiency judgment after foreclosure, but “[bly shortening the time and

3 putting the junior lender on equal footing with the primary lender, it would be more likely that |
20 they would be willing to deal at the front end, because they know things are not going to get
21 || better before the statute of limitations rans out.” Jd at &,

22 On May 3, 2011, Assemblyman Conklin explained the interplay between NRS 40,452 and

33§ NRS 40,4639 gs follows;

34 Senior lienholders have six months from the commencement of g
foreclosure sate to Jile for g deflelency fadgmeny . (. On the othey

26 ol the Juador Heuholider has siv peory o commcence s action.
All the junior Genholder negds to do iy wail for the cconpmic

76 : sttuation 1o Het bttty ﬁ;t‘i;:(‘-i 'ﬁlﬁf‘ i3 {?‘Ii?fi;::iei?s-iﬁi?. jlﬁiﬁlgﬁz;m}jﬂ atb thed tme,
This Wl puts thesecond Henholder in the same position as the Best

27 |l Henholder, . . . fdador Henfioldors swventhd fave @ sbopear

sttty of Smitorions i wo one olve kas, They aead do be ot the

- 14 -
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Smell & Wilmer

.

same basis as the primary lender, who stands to lose far more and
i3 willing to deal.

Seeg Minutes of Meeting — Senate Compnittes on Judiciary, 76" Session, May 3, 2011 at 3-4,

| attached hereto as Exhibit 4 (emphasis added), Assemblyman Conklin's Talking Points on AB.

1 273, attached as an exhibit to the commities meeting. explain that A.B. 273 requires “a second or

jumior lender to commence an action for a money judgment against a borrower within SiX
months—rather than the currert six vears—ust as the senior lender iy required to dol |7 See

Exhibit 8 attached hereto {emphasis added),

ryryey
I
I

In addition, the Legisiative Counsel’s Digest concerning AB. 273 provides:

nder exist uw law, a judgment creditor or g beneficiary of & deed
af Trast may. L,mn after a hearing, a deficisacy | ucis,zrmm afur s
foroclosure w}a wr frustee’s sale if i dppears from the sheriits
re‘&um or the rc.,utdi of consideration in the trustee’s deed that there
s defleiency of the proceads of the sale aud @ balance rensaining
Sue the u&dﬂrm;i greditor or bBong mmv of the desd Ui i**u*ai
.F MHNE;‘ &m e e;a’u’f’f\ S ;smmzma w ’fzru o fenelficiary of adoed
i -ffié}fm ;‘ﬁff{&f!h“t ot within {3-
,f?fw;ém {N 2 ffw fm (*{ i'v, wa; tﬁ‘fe*ef* ur fs wu wosade, L Seutions 3,
Y and 67 of this B ehact stmilar provigiong o gov a,:tn deliciency

judgmmm sought be junior Henholders after a foreclosaire sale. .
the [Junior Hershold w] my bring an action o obtain a pcrmndi
iadpment against the detor only “if the action is brought within 6
muu‘ihx after the Toreclosure sale, trustee’s sale or the aale in Heu of
a foreclosure sale or trustee’s sale,

See Legislative Counsel’s Digest on AB. 273 attached bereto as Exhibit 6 {emphasis added). |

Aceording to legislative history, NRS 40,455 and MRS 40,4639 were both enacted as statutes
of Hmitation. In discussing NRS 40.4639, the Legislature repeatedly stated that 3t wanted to impose
he same shornonth “statute of limitations” on jurtor Henholders that governed semior Henholders.

| “Statutes of Hmitation are procedural bars to a plamtiil’s getion]. | Gadd Assec. v, Frnest W Hahn,

Fre., 113 Nev, 268, 272, 934 P.2d 229, 233 (1997) (emphasis added); see also MRS 11180, By |

repeatedly referring to WRS 40,455 a3 a stanute of limitation and explaining that senior Henboiders

have six months to file & deficiency “action,” legislative history clarifies that the Legislature mtended
the word “application” to mean “to start the deficiency judgment process.”

In the case of a non-fadicial foreclosure, fe a trustee’s sale, one can only initfate the

- 15 -
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deficiency judgment process by filing “an action™ via complaint. The filing of the complaint

| satisfies the six~month “statute of limitation” intended by the Lepislature,  In the case of a judicial |
J

foreclosure, however, the term “application” certainly can mean “motion” because a foreclosure
“action” is already pending and there would be no need to file a new action to obiain a deficiency, |

3. Canons of statutory construction suppert BOM’s interprefation

Three additional canons of statutory construction support BON’s interpretation. Dt
“T'wihen & former statute is amended or a doubtful interprefation rendered certain by subsequent
legistation, it hals] been held that such amendment is persuasive evidence of what the Legisiature
intended by the first statute.” Woofler v. O'Donnell, 91 Nev. 736, 762, 542 P24 1396, 1400 {(1975).
The Legislature’s amendrment of NRS Chapter 40 in 2011 to include NRE 40.4639 is persuastve
evidence of what the Legisiature intended when it enacted NRS 40,455 — fe. to impose a six month
statute of Hmitation within which a lender had to file a document making it known that a deficiency

was being sought.

laws which are “in pari materia.”” State Farm Mid. dwo Ins. Co. v, Comm'y of Ins., 114 Nev. 535,

541, 958 P24 733, 737 (1998). When two statntory “sections velate to the same subject-matier” or

“have the same purpose or ohiect” they are “in pari materia” and should be construed together, M,

| State v, Esser, 35 Nev. 429, 129 P, 3587, 539 (1913). “ln g0 far a3 there is an frreconcilable contlict

batween the two sections, the section which last became a law controls the provisions of the earlier
enactment.” Fsser, 129 P, at 559,

Here, the meaning of NRS 40,455 may be determined by referring to NRS 40.4639 because
these provisions are “in pari materia.” Both sections relate to the same subject matter as they impose
a six month Hmitation period on lenders after foreclosure to seek a deficlency judgment. NES
401.463%"s unequivocal use of the phrase “civil action” informs the proper interpretation of the term
“gpplication” in NRS 40,455, Moreover, as NRS 40.4639 is the more recently enacted statute, it

clear divective io commence a oivil action conirols over the seemingly inconsistent reguirement to

file an application in the forty-five vear old NRES 40,4535,

~ 16 -
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‘harmoniously with one another in accordance with the general purpose of those statutes’ and 1o

avoid unreasonable or absurd resulis, thereby giving effect to the Legislature’s mtent.” & Nev,

Homebuilders dssn v, Clark Catv., 121 Nev, 446, 449, 117 P.ad 171, 173 (2005) {emphasis
£

added). In order to interpret NRE 40.455 harmoniously with NRS 40.4639, the Court must

interpret “application” more broadly to include “complaint” Under NRCP 3, the filing of a |

complaint commences a civil action. NRS 40.4639 requires the commencement of an action

it within six months of foreclosure.

Interpreting “application” in NRS 40,435 to solely mean “motion” puts NRS 40453 in
conflict with NRS 40.4639 and produces an unreasonable result. it makes no sense for the

Legistature to require senior lienholders to file a “motion” within the six months, bul require

junior lienholders to commence a civil action. To barmoenize the statutes, NRS 40.455 should be

| interpreted as requiring the commencement of the deficiency Judgrment process within six months |

of foreciosure, whether via the filing of a complaint if no judicial foreclosure action is pending, or

| a rotion if a judicial foreclosure proceeding is pending,

4, Relevant case law supporis BON’s interpretation

In addition to legislative history and canons of statutory construction, several courts have
interpreted NRS 40455 as requiring the institntion of an “action” within six months of |
foreclosure, See e.g. FBW Enterprises v. Victorio Co., 821 F.2d 1393, 1395-96 (9th Cir, 1987}

{explaining that under NRS 40.4355 “an action for deficiency judgment must be brought within

' three months after the date of the foreclosure or trusie s sale” V" Behwringer Harvard Lake

' Tahoe, LLC v. Bawk of Am., N.A4., 313-CV-00057-MMD, 2013 WL 4006867 (D, Nev., Aug. 5,

20133 (“NRS § 40,455 prevents a lender from bringing an action for a deficiency judgrent after &

| months of a foreclosure salel.{”); Nevada State Bank v, Jamison Family Parinership, 106 Nev. |

| T2, TH7-98, 01 P.2d 1377, 1381-82 (1990} (referring to NRS 40,433 as a statute of iimitation

and explaining that the lendet’s “opportunity to make g claim for a deficiency judgment resulting

from the trustee’s sale” expired on February 12, 1986 under NRS 40.4533.). These cases support

........... Ty

& See footnote 5.
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| amount of $1,109,798.29, plus prejudgment interest in the amount of $154,932. The Court should

o N2 e =g

the interpretation that the timely commencement of “an action” satisfies the requirement of NRS |
46,4535,
Y. CONCLUSION
RBased on the foregoing, BON respectfully requests that the Cowrt alter or amend s
Judgment and accornpanying MSJ Order.  Specifically, the Court should grant summary

judgment in favor of BON with respect lo the remaining indebledness owed on Note B in the

also deny Petersen’s Countermotion for Summary Judgment and vacate any award of cosis o |

Hetersen.
Diated: May 23, 2014, SNELL & WILMERsTr, ™y
N, ‘ !
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Michasl-Stwsin, Esg. (Nevada Bar I\e::s 4760)
Brian R, .Rewc, Fsq. (Nevada Bar No. 18] 9"’)
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NY B0l6%

Artornevs for Plaintiff
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As an employee of Snell & Wilmer L.L.P., | ceriify that | served a copy of the foregoing
PLAINTIFF’S RULE 59(c) MOTION TO ALTER OR AMEND JUDGMENT on May 23
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Richard Mcknight, Hsq.

The McKnight Law Firm, PLLC
S28 5. Casmo Center | 35&& #3353
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MINOTES OF MEFTING -~ ASSEMBLY COMMITTEE OH JUDICIARY, 55tk Session
March 13, 1969

§§§§ Maeting way galled fo orxdey at 3:35 P.M. by Chalrman Toxvingn.

PRESENT: Torvinen, Kean, Fry, Reld, Prince, Bryean, Schouweller, Lownan

7

ARSENT: Swackhamer

MR, TORVINEN: This is the day set for & heaving on AB 297, AB 298,
AB 493, AB 494 and we will add AB 133,

Wi, REID: There is sncther bill om this in the Senate, If these people
know about it, I would llke thew Lo omment on that one, too. 1§
would alse iile Mr, Van PFabten te tell us how the Callfornia lsw is

working.

MR, VAR RATIEN lawyel from Celifornisy The present law in Nevada is
pagically desdeguate, IU pavudis the eraditer wheo forecicases undev
deed of trusi ﬁg‘hﬁlﬂ“ﬁ,ﬁ&iﬂ;ﬂnﬂ no one knows of fo, He can geb in 3
o 10 eud Eben wall for the statuts of Limitascions to run oud and then
bring sult dgsinst the boppewer awnd vecover the full amount., 7The debtor
way lose by propeygy at L vants on the dollax and velb end up having
e pay the S:dl swomnt of tho debdl Jater, Many tdmas the ereditor has
golispted Cwicg

vl | and Uhs debrbor bas lost twice, 1t 1g Onlﬁ because of
thie resbtoeint swd goed ﬂ@ﬁﬁ&:ﬂ&‘fﬁﬁli@ relationg of the ba

Rk TR , : ‘ : nka and bulld-
{ng and lesn lastitevious chat Whas has not happened oftensy,

One safeguard agalnat this Uao-called” purchase monay wethed - no  def-
iclency judgment permitted then,

M. WiTnredhtls 5L, 48 ¥38, peoposss to adept this purchase money
dued of teust for the method. In wy experlence, which is more than that
af anglqﬁﬁer;a;geﬁnﬁy-iu-t&&rﬁﬁaﬁ@ of Californis, and I have vepre-
aeahed both Afdes, this la & strdsie method, a vather clumay device.
The only reagewn fey ir ls 8 carxdéls common taw sanstlon which wade 1t
porsibls fov I te by pab Inte eflect Juring the depresaion. 1 adald
talk for s on purchusy dworey dadds. Lo hEw & wiss ving tye ip, bew
1t k8 wery S3S8foult tre dutepmipe. It is wuv au ecorpuinal apgreach

to this Bind of thiag becsuse, sduply he sceldent, aue wili fall dnie

ghis vatugory end some will vot. Male the deed in Iy yout hands yow
cannod ged ¢ defindsney Rdadest.  I¥ yow sall $8 to the bank, he may
ha able to exeruiss db. I bhas garhing o do with the bgrrowesyr, In
sows Statey in the hardy of the awoer, ln dus seavse, 1 would be oa

purchage money deed.

Another problem: A third party lender comes in and loans the $70,000.
tn some states this would ba a purchase money deed and In some states
{¢ would net, It was finally deslded by the courtg that in the hands
of & vhird party puarchase money deed stlll applies.

with AR 298 vou sre closing deors and 1t would take many weny cases
before an attorney could advise bis client whether It was or was not

§§§§ purchase money deed, ox Lyust,

AR 483 would have an adverse gffent to sowe degree on Lendevs., We
think that fn so far as sevings end loens are wconcevned, they &xe

willing to live with this vegliriction,

&

QUG



March 13, 1963
~dn IR T
sfrer the desd of trust iwm gold, the deficiency judgment cen-only e
rhe diffevence ln amount of the sale and the value of the properiy.
It doesn't hurt the debtor and it dossn 't enable the craditor o deal
unfaixrly, The debtor Lls pak 1eft to & haphazard sisuation.

A% 493 also provides that rhe debtor cannot be lefi hanging in limbo
for a punbsr of mooths, sction has to be started within thres monihs.
vou are not faced with the problem of trying to £ind cut whap the pro-

perty was wowth sy five years 850,
Y bhelieve that AR 493 would golve most of the problems. 484 is govind

1§ the caampities feels that one ghould protect the swall howms buyer
ggainst daficlency judgment, iz was Che purpogse of the California

Law. 484 does this fox you.

Gue chingy Thupe oo slight oradty dny saetion E*ﬁh%g%;&ﬂﬂﬁ sty
R e g g iyt ; N i oS g T S N T N R
polay @ CERiragh Nz towfter Dee, 3k, 1 Lo shouial B
gangbe wlowy BhBL g dg belidag shauk g e ped N g 2 Es

: oF

e - e e A WY v T [ A N 2T %8t T PN T K, | 3
;r‘;‘;:_i S8 eoulpai ko gE e T phan Gan W Tike & by FLRR s
B - Nk iy P B I e N e : ot PR ORI LRt a2 ‘ W e "
It z;'iil-i‘.‘-, it Lo t.._‘.—,l LRSS R FGREE tey hon woRa
aooadd all el dha pleghass pFrace

1 think Clark Guild has pointed out to me theve 18 & point of the Senate
side, 5B 35, which deals with defieiency judgment, aort of & shorthand
veralon of the falifornis law on this subjeck.

there are several things you should do. One, you should Introducs faiw
garket value for tha provastion of the debtor, sswme 48 in %3, HoweveX,
it goes further and gutroduces tha purchasze money device which is not

a good approach to the problem,

After 30 yeavs in Caiifornia, thave have been cazes {nterpreting dif-
fovent secbionw of this, We gritl do not know how the Duprewe Court
1g going to interpyet iv, We have had three Cases.

LR

ymu-uaﬁﬂgﬁ-gwwgﬂigﬂd judivial Fovms loatere provediue wn et
oo oall, T ol !

siossrnd

, }‘ \‘3-“. .

cvides fer bwo tedala. Dope, Lo proeids esddy degd
fatk @ﬁ,gugggimﬂmﬁﬂry.ﬁ ayse Syl U g oabiey the gl
au back E foreedoby, what She Faly ot b g,
L oSy W PR af doowe bimaes wlwass bl wies tha
i

W

=

¥

ne hands of & rsosiiely g ks & vy e pirna v
RERTII ity L0t ey B cbhetpvdeyr af WG bedaks,  When yoa dw
1L monyl o wul n

K
pooand the deblwr eride Uy pEEARE RoEm.

RN LN

gl done, Thuwve 308

This law is one which wmoss of the attorneys in Californis think 18 4
very bad lsw but we can't agres on how to change it. Howevay, there
1g unanimous agreswent that it fe a bad law. This ls one Californls

taw. that Nevada ghould ool COPY -
MR, REID: What ls in most ¥ the other states?

MR, VAN PATTEN: Caly plght or nlne states that permit deeds of trust
gg oppesed to moybgages &o your Ave nol really compayakle Lo pther states.
Navada i@ the only stale whiich permits deficlency jugtment afier sale

af trust.

shuut 40 of the states have Lhe fair wmarket Limitation, A foreclosed
debtor ghould not have Lo rely on the vagaries of & trust sale,

8
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7

p
Wy

.;s‘s:siil-:u‘:"s ‘ ' ety g by
Xg B tochnieal definition of indobteddess, T weuld like to AUSRETE
che following seven things which should be fneladed

LIRS Gt o dasitriaty N, : )
: ‘ - i sarch 43, 1958 e 34
Lo [

MR, CUILD: 494 could stand on itself then. 493 Just glves Bome Pro-
tecbion, ——

MR, REID: Could we 10%ically adopt bothY It wouldn't have to be one
or the othexr, would it

MIL, VAN PATTEN: You could adopt hoth, 4323 would correct the present
situation. &394 defines vhethex vhe burden should be on the small home

owney or on the creditor.

MR, QUILD: 1 diasgwse. 1 think 1f vou pass both bills there would be
8 problewm of interpratation, Saotion 3 of 494 says judgwent deficiencles
shall not be readered but 493 sets up & system for getiing these dafio~

tencles.,

R, VAN BATTEN: 423 brings Nevada law into accord with the laws of post
other states, 49% goes one step Farther then thet., 1 am only speaving

in favor of
RROOE BRGKLEY v Atteroed foom Las Yegas fer Saelngs & ad Loy pompssles.
The ﬁﬁﬁiﬁi@ﬁ,uﬁ-i?ﬁ'thrﬂﬂ'ﬁﬁviﬁgﬁlﬁﬁﬁ,iﬁaﬂ conpanias Ffor whifeh T aw
ﬁyﬁﬁ@iﬂgxiS'ﬁﬁhﬁﬁﬂiWQf.3; v semn sy that of My, Yep Yatteun, W
apa oppossd o fﬁmﬁﬁ;ﬂﬂﬁ-ﬁﬁ'ﬁﬁﬁ'ﬁﬁyﬁﬁﬁé to the Guhifovids law, ARG
S Pan Pattan Bas pives gs sume fdes of the diffiouiiiss wirh

T e qawly beo vests sge thal wa auan Gonoew fhet thevy s & dRiie

ot
T
i.

X
&

Fudgment gadey O bxnent elaaall

We do support £33 dnd bellieve it will go & long way in preventing
sexious inequities in sale of pxoperty, e do not taks z positien of
support of 4%4, However, We rhink we gould 1live with it If wa had Eo.

We believe 433 will do the job here in the state,
MR, BREVAN: Is theys & statulse in another juvisdiction after which &%3

hag been patterned{ If so, are there decisions to gulde us?

MR, VAN PATIEM: Yes. 493 is virtwally the same as in the fair markel
value protection in the Nalifornia law and very much the vame a8 about

ran other states have,

MR, QUILD: There would be states, then, te glve you pravieus judicial
decisions.

FhldaBn HALE: Abtorney from Benot  Une tuohainal walias: T thded Ry

v of this lepglelaticn L8 very goed,  Hewevwr, iR spoms be s 8
( i |

by 4 , ! Y detintilon of
Yomdstcedaess, | (M fsie'ts statement attoched to wlsppes )
1., Property money

2., Interast )
3. gaastz, Cyele of songideration in the trustee deed, GCysle

of consideration not nacessary in indebtedness.

4. Frustee's fees should be lncluded.

5" pdesnces made during the pexlod of Foreclosure, such &8¢
ipasurance and taxes. ,

5, addicicosl indebtedness undey an omnibus glause,

7. pProvisions for sweditor holding let, 2nd, and Frd fosns.

7
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MINUTES OF THE MEETING
© OF THE
ASSEMELV COMMITTEE ON COMMERCE AND LABOR

Seventy-Sixth Session
March 23, 2011

The Committee on Commerce and Labor was called o order By
Chalr Kelvin Atkinson gt 1,42 pan on Wednesday, March 23, 2071, in
Room 4100 of the Lagislative Busidmg 407 South Carson Strest, Carson City,
MNevada, The mesting was videstonfersnced in Room 4900 of the
Grant Sawyer State Office Bullding. 585 Fagt Wasbiogton Avdie, Las Vegex,
Nevada, Coples of the minutes, ngluging the Age ada {Exhibit 2 A the
Artendance Roster (Exhibil B), and omm substaitive sxhibily, | aval @iw gnid

o file in the Research Library of the Legistative Cuunsel Buvvay ) angd pn ihe

Nevada Legistature's website al wWww, Igy statanw w‘mtmmm 3mmm~°nw
Iy addition, copseu of the augio record may ba Jt.d‘t:i"_td::s&%fii hrasgh the Legisiative
Counsel Bureau's Publications Qffice {amail:  publications@lch state.nv.us,

telephone; 775-884-6835)

.............................................................................................

Agsernfilyroan Kehin 539 snson, Thai
Agsaintigrmian Marous Sonklin Vice Ohalr
Assemibly o frars E“usmﬁcmm Adamy
AssnmbhpaQmarn Magate Darfion
Assembiyman Rohard {SRip Doy
Assembivman John Elfisen
Assembiyman Ed A, Goedhart
Assemblyman Tom Grady
Assamblyman Cresent Hardy
Assemblyrnan Pat Hickey
Assermbiyman Willlam C. Horne
Assambivwornan Marliyn K. Kirkpatrick
Assamblyman Kelly Kite
Assemblyman John Queguera
Assemblyman James Ohrenschall
Assernblyman Tick Segerbiom

Q00012



Assembly Committee on Commerce and Labor
March 23, 2011
Page b

protected against deficlency judgments. What was not In that bill was that
some loans are complicated and have Junior lienholders. We are attempting to
go hack to include in that iagisiation that all of the loans that are originally used
o securs the houss are now covered Under deficiency, If it is part of the
original purchase money mortgage deal, it will now be covered under deficiency

oratection.

Theare are bW poposed aneaurgends, The first amendment {Exhiblt G deals
With the sttt of Gmitetions an Um junior enholder and was part of the
arfgiaal inuent, bt wweas nevel pact of the nil. There are 2 lot of homes going
thraugh the ff:?s‘-r:a»i;imuf&j}"}f’*{}ﬁrs’éﬁs meodiise they cannot find g sultable short sale,
i n owhort sale partivalarly T 8 home that has two Henholgers, 1s the junior
denholder nas a statute of limitations after foreclosure of §x yagrs 10 gat 8
deficiency judgment.  The first enholder has & statite of Fitation of 8ix
months.,  The first Henhoider sees that fa aporeves the short safe, be wil
never have to own or maintain the property. anch e will fake g ss noe matter
what he does. 1t is a slmple transaction to & ROw BOresns s, ',E‘:Lf‘i;si Henholder
can write off the asset, write off the loan, and walk away becauss he knows in
sl maonths the situation will not bnprove and the transaction deoes not make
sense anymore, The sgcond ienholder doss not want to approve the short sale
hecause he knows if he goes to foreciosurs, he wilt have six years to walt for
the pronomic circumstances to improve for the horrower before he chooses 10
sue them for any deflclency he dig not get pald,  Why should the second
lenholder be in a better position than the first? The resuit is the first tienholder
is not able to get a short sale done pecauss the jurdor lienholder is holding up
the short sale process.  This amendment seeks to put the second ilenhoider In
the same statute of Emitations positlon of six months as the primary Henholder,
it seems falr for the property owner because thera will be more short sales and
fewer properties waiting in foreclosure and more transactions taking place.
L belisve it will help the homeowner and the economy get hack an track,

The second proposed amsendmert {Exhibi D) deals with commercial tendlng.
Thic amendment revises Nevavs Rewised Statules 40,485, If you are a
guarantor of a loan, there is & lcophole i the faw that allows the hank to fiig a
suit byt not take the property when the loan is saeured by the property, which
may bankrupt the guarantor, The bank has as much risk as the borrowaer, and
that is why they use property as collateral, | am trying to close that loophole
with this amendment, If 2 bank wanis 1Q take action against 8 borrower o
purchase land, and the lvan is secured by the iand, then before they can sue for
migney, they have to at least gal a juciiclal appraisal of the property and subtract
its vaiue from the amount of the loan, Utherwise, what was the reasen for the
secured loan in the frst place? The amendment provides that, In order 0

(00013



Assernbly Committes on LoMmMercs and Labor
parch 23, 4011
RPage 6

spcurs a judgment against a creditor who has g loan that is secured by property,
you muist get a judicial appraisal and subtract the vaiue from any foan amount,

Chair Stkhison

Thark you for s kil beneusg ® will halp our constituents, My gistrict was
$h8 PLETHEr-Gne district i grawth arsd s the number-one district in feracloswres.
Poople ars looking for telint bt feel thelr hands are tigd, They are concernsd
abcﬁm..‘tﬁfﬁ barks coming sfter thest it six years. f a bank and the second
inger sign off on the shiort sale, does that teke the barrower out of the six
vk OF sl months For the deficinndy vellection?

Assemblymean Lonkding |
There is no statute of limitatlons on & transaction of sale rior @ ;?b;‘gszit;sruml
it s the standard practice of @ trained real estale agent thuy e BrE gUing 1o
conduct a short sale, there bs a refease for deficiency. What homamser vl
“ehort sale” thelr houwse withoul 8 dacumert? 1L is 2 dtandsrd cuwirse of
practice. The law does nat provent & deficiency Judgment for a transaction of
sale that takes place prior 10 foraciosure, That Is a standard practice and s
what the homeowners expect, The bank 13 iosing leas, in that they never nave
fo oW of maintaln the property or ponsfor & deed, ang can sell it and write R
ot the books as opposad o & lengihy court process and ownership. {f s a wine
wine situation, but when there arg wo hanks deaiing with this and one has 3
much fongar period to sollect for & deficiency, why would they ever SigQrn BwWay
that right?

Chale Atkinson:
Do you fesl that second lenders wilh be less tkely to sign?

fAsserabiyman Conkiing

We have resi estate salespeople who are regotiating these deals datly in Las
Vegor, bul the reulty v thwp fs currerily no incentive for the juniar Hennolder
o 8ian o transaetion of welke prine o forsclosure, They Rave sy years 1o wail
for U SUanmgd W if.s;s-}p;:‘wﬁ--and solipot thair deficiency. By shortening the thme
Al pating the Do lenda ot dnual Fowsing with the primary lender, it would
ey rriope Ukely that they weniili B witligy o desl st the fromt grid, bacause thay
keowe ings are neb going o ges el hefore the statute of limitations
Funs out, |

Chair Atkinsom

So tha real ostate peopls will say thal the nomenwnars are insisting that the
Bank sign?

QO 4






MINUTES OF THE
SEMATE COMMITTEE ON JUBHCIARY

Seventy-sinth Session
Pay 3, 2011

The Saave Committee o dudiciery was calied (o grder by Ohalr Yaderia Wiener
s ROB ao. on Tuesday, May 3oRET N Roos 2140 of the Legisiative
Bujfafing,  Carsod ity Neweadtn, The meting was vidsaaonforsnced 10t
Grgnt Sewvar Stere Office Bullding, Roon 44712, 555 Rast Wakhingron Avdnug,
Lag Veges, Nevads Egibivd nthe Agerite. Exiilt B is i Atteiidane Roster.

Ag exhinita sfe suiiabie erd on Tl in the Faswareh Likeary of the Lagistative
Counsel Buraau,

COMMITTEE MEMBERS PRESENT:

Senator Vaierle Wiensr, Chalr
Senator Allison Copening, Vice Chair
Senatar Shivley A, Breeden

Senator Mike MeGinness

Sanator Don Gustavson

Qenator Michae! Raberson

COMBMITTEE MEMBERS ABSENT:

Sapator Ruben J. Kihuen {Excused)

GUEST LEGISLATORS PRESENT:

Assernblyman Marcus Conidin, Assembly District No. 37
Assemiblyman Jeson Friarson, Assemily District Mo, 8

STAFF MEMBERS PRESENT.
Linda J. Eissmann, Pollcy Analyst
Bracley &, Wilkinson, Counsel

Lynn Hendricks, Commities Secratary

OTHERS PRESENT:

Josrne Levy, Nevada Association of Realtors
Venlcia Considing, Legal Aid Center of Southarm Neveda
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Sanate Commities on Judiciary
May 3, 2011
Page 3

panniey o the dptlar. Sextion & suhsaction 2 and sectlon 3, subsection 1,
pavagrapty {v} state et colisoion aganuiay g nly go sty Wi griount they.
actualiy expendesh. For exdnple g deflatsney Jusigment s 10,000 and the
pank sulls 149 @ colleation aganty for 20,000, they ageney xan anly zome afer
e fobrmier hommovener e {2OO00 pan inlerast snd fams, 1L is a chein of
profitesring against the original homaowadr, The purpdns af this bifl iy olea I
the bank was willing 1o sccept $20.000, it should have pegobialad with e
momeowner for that amount, We are tryityg to praans A BEVRORIIENL i wiHsh |
s in evervone's best interest tO negotiate ot tha spol whard tha josn was

originaily negotlated,

Section 3 applies protections o morrowers of secondary of junior leans under
tne same conditions as those glven 10 semor loans by AB. Mo, 477 of the
75¢h Session. That bill gave those pretections only 1o the primary llanholder, the
bank thet made the primary loar, Howevsr, honause thare are. peny CHges in
which & second loan was used in the otging purchane slong, s nevsynary 1o
include secondary ipans under those protestiyrs v AR G
package in the originel purchase o included BY the protet
deflciency judgment [aws.

{ nave o proposed amerdment 10 the bl (Exbible D). Ssction § of the

amendment adds back some language inadvertently left out when the bl was
reprintad,

The purpose of sedtlofe 3.3 s glewr it you are 8 homeowner rying 1o short sell
youir housee fHsny prioery paniks e willing 1o negotiake with you, Mowaver,
many o packhges wer msvie, sueh WU the second henholder is actually In
vhe primary Berindldie Spat hecsuse the statute of mitations for secondary
fdns i Skgnificandly forger - than fop primery loans. Senlor Henhoiders have
sikipnonthy froayn tha ;sf,;;}ﬂfs'nf]&r;tj:@-;ﬁ&irftﬁ o & foreclosure sale (o file For a deficiency
Judgrment, Thy-ars ondy golng Lo wiv 2 deficiency judgment if the person has
the assels W pay o ot a defiviency, | s unlikely that the person's financlal
sityation will change encugh in six months for him o B o havie the susiy (o
pay a geficlency, On the other hend, the junior Hesholir has X yeas 0
commence this action, There is 1o wenefit for the junise Herdakisr to hedpe the
nomeowner get out from under ths joan. Al the jusior Henholdse reeds 1o 46 s
walt for the sconomic situation to get betier and fie & defiblency fudgroaent at
that time. This bill puts the second llenholder in the same pusition as the
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Sanate Committes on Judiclary
Nay 3, 2011
Page 4

first flanholder. That way, everyone negotiates from the same position and sees
the same financlal benefit or lack of henefit in a foreclosure VErsus a shiory sale.

Mlaewy bewis Rave o mey ade'd ke tw help your constityent on this, but the
problern & they have 8 $H.GR0 secongdsry note, and the secondary fenhoider
' wilhng te deat” Why ae hose subandsry fenders not willing 10 deal?
Nacauas they-do nat hwe to. Thay have a sik-year staluite of {imitations that no
grin dlse has, They ;frtasés;ﬁ" o BB the name basis as the primary lender, whio

stands to lose far more and s wiiling to deal,

Section 5.5 s a Httle harder to understand. The standard investor who Invests in
land requires two people ong whe is willing to loan money and one who i5
willing to risik, For exampie, an investor might say. "I want to buy $30 million
worth of land, and | have $58 million cash.” That parson goes to a dank and gots
a loan secured by the land and the personal guarantes of the investor, who is
kpown to iave $5 million, This i3 not an wunsecured loan,

What s happening from time 19 time is thst if e 8 @ farechntung, insteag of
going after the land first and then going aftar thi gusrantay for thin difeneaee,
banks are choosing to go after the guarantal far the totad amount of the kan, i
we silow banks to continue to do that, People Wil pat nvest i Mevada, Noong

s going to take that kind of position 10 Ggrarangés 8 fvan secued by rropeity. it

would he different if it was an unsecurad oy, What we ars -'tl‘_fﬁff?}g},'tﬁ ge herg s

force banks to choose ane course of action, They can still choose 1o sue the
guaransor, but they have to take the land first,

Think of it this way. I you cosigned 8 loan for your child and your chiid could
not make the payments, would you think the bank could come alter you for the
votal amount of the ican and leave the house? You would not; that [s not what
happens when you coslgn a joan. The loan was secured by land, and all wa are
doing is clearing this up 3o the hanks do not get two bites of the apple—a
awsuit and 3 potental foreciosure—bul oniy ong. If the bank chooses to file &
sult, that is fine, but the bank must take the valua of the property out of what is
collectad from the guarantor, That ls what this provision does.

CHAIR VWIENER!
Doss Exhibit D, Amendment 8738, cover all your concernsy
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TALKING POINTS ON AB. 273 (First Reprint)
Belates to deficiency judgments

ASSEMBLYMAN MARCUS CONKLIN

May 3, 2811

INTRODUCTION

This bill relates to deficiency judgments, which are judgments & court
may award under Chapter 40 of NRS after s foreclosure sale, if'the
proceeds from the sale are less than what the borrower owes the lender.

Last seseion, in A.B. 471, we tightened up the law on deficiency
hidgments to protect humeawnets who borrowed from a fnancial
ingtitution to purphase g home after October 1, 2008, who cominuously
occupied the honw as thelr priveipal residence, and who didn'
refinance.

Tn this bill, we are again fighlening up the rales on deficiency
judgments by:

s Preventing a lender from receiving double payment by obtaining
a judgment for g loss that is covered by lnsurance,

e Preventing a creditor from profiting from 3 fudgment in excess of
the amount the creditor pald for the right to pursue the judgment;

» Extending the protections in AB. 471 from the 2009 session 1o
horeowers who take out "piggy-back” loans for the purchass of
their home,

000318



¢ Reguiring & second or fanior lended 10 SOMIMSHEE 80 wetin for g
DY judgment against e horeover within aix mondhe—rather
fhan the purrent six venRrs--just as the setor Jender ie requived to
do; and

¢ In goneral, making our laws on deficiencies apply to both senior
and junior lenders.

AB. 273 also includes another change o Chapter 40 dealing with
guaranteed loans and actions againgt the persons who guaranied them,

1L DOES

W

Preventing double payments

Tn subsection | of section 2, and in section § {page 3, lines 18 1o 203,
fhe bill eliminates the ability of a lender to go to court and geta
judgment against a borrower for a loss thet s ooverad by INsuTaneR,
The court must reduce the amount ol the judgment by thie aotouat o
any insurance proceeds recelved by or payable to the lender. Beption 2
covers the junior lenders (1.e., sechnd lomus)} and section 3 govers the
genior lenders.

Preventing a lender from profiting from g judgment

in subsection 2 of section 2, and in seetion § (page 3, lines 710 13}, the
hill prevents a person who has purchased the sights to @ loan o
secetving a judgment for more than what they paid, pluy indrest,
Again, sectlon 2 covers second or junior fenders, sad section § covers

the senior lendars.

£ =
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{oans

Section 3 of the bill takes the provisions of A.B. 471 from the 2009
session and applies them (o a junior lender, if the borrower is in the
same circumstances—he borrows from a financial institution, uses the
laan to buy a home, continuously pccupies the home, and does not

refinance,

{ike the bill last session, these first three provisions apply to new loans
commencing on or after the effective date.

Racuiring the lnndor Jender B agiminenes SEHIRLANR S

A A A

Sefion 3.3 of the Sl ie the section that reguires § junior fender o
comynonce sution for g maney judgment sgainst o borrower, e &
forestosure sale oy salen Heu of frsclosure {Mshot sate™), within 8Ix
weniihs,

Uscleer the current faw, the junioe leardder has sbovears 10 COIRMENCS an
aetion, which just proloogs the agony {or barrdwers whe have alvsady
lost thelr hotoes in the dewntien, SIRcoUTages showt sales, aad oxtends

he taie It takes fur Nevads o get ity seonomy back on teck,

Inthe Assembly sopanittes, we had intended for this section te apply ©

any activn gommenced atter & foreclosure syle or safe i Hey ool
foraclosure ovourring on or after July 1, 8011 Thiv was inadvertently
left out of the armendmignt aud e fest vepring, and sherefore 1 am
proposing au amendment today that winld meke this so. |

QOOGL0



Comment on the “single action rule”

Aften this billwas trosdieed i the Assembly, one concern was that

the bill not inedvertently creaia toephole in what is kanown as the
seinoly antion tule,” which is found in NES 40,430, It says, “[Thhere

R

way bebmd ohed ction for the recovery of any debt, or for the
gnfovoemment of guy right sttured by a MOTEAe OF other lien upon real
gatate.”

go, in sections 2 and 3.3, the bill inclndes Ianguage to make sure we
don’t create a loophole. (See page 3, lines 24 and 37, and page 4,
line 31.)

st aoaunvanterods morkpaps g deed ol st

et e o e St S A

Finally, seotion 5.5 offthe il redntes to a different situation—primarily
having to dowith commnercidd lending and NRE 40,493, If, for

o

exanply, & developer fakes ot a fom 10 develop a large parcel of land,

st bank notonly tukes & secured position—with the fand a8

collateral—but also may ask for and get a guarantee from someone {0
pay the debt in case the borpower fatls to do s0.

Section 5.5 says this:

s Tfthe lender—before foreclosing on the property—sucs the
person who guaranteed the loan to require them to pay off the
debt, the court must hold 4 hearing concerning the fair market
value of the propetty.

« And if the court decides the person whe guaranteed the loan is
tiable for the debt, the judgment can enly be for the amount by
which the debt exceeds the fair market value (o, if the
faveclosure sale has gone through, the amount by which the debt
exceeds the sale price),

000021



s In other words, before the bank can get a judgment against the
guarantor, they must get the property appraised, and subtract that
amount from the what they seek to get from the guarantor,

>

Tt has come fo my atiention that thae needs o be another small changs

in the bill in this section, on page &, Wne 11, Jwant soqnnka it uloay that

3

the court is not reguired fo award 4 ] uedprnent ggainst the person whe

guaranteed the loan, but i-—after a fering---oael & judgment i

warranted, then the provisions of this section would apply.

Conclusion

Thet concludes my remarks. Thank you, madam chair.

Prepured by

Legistative Coungel Buvesy
Research Division

May 2, 2011

Wil1296
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See. B MRS 40450 i horeby apmnded to vend as follows:

40459 F After the hewlng, the cout shall award 8 money
judgment sgaingt e debior, SHAUEte or sursly Who 1§ personally
lighle for the debt The comt stisll aot wade
than,

Hot e The amount by which the gmount of the indebtedness
which was secured exceeds the falr market value of the property
sald at the time of the sale, with intersst from the date of the CIAGR
o
----- 4 (B} The amount which is the difference betwesn the aroun!
For whish the property was sctuslly soid and the amgnut of the
indebtednass which was secured, with interest frof the date of sale
fdrer o |

Sob IF S persps seeking the juslyarent acgrired the right W

udgment for more

pliedn fhe fadyspnd From 8 persast win pre whorsly Raéld e righe,
Pl oo By owdneds tho mronid G He cans {lwrariton padd fov dhat
vigdid exocesdy the fude ket ol of e progey sold wf the B
af safe wr the amoensd for wlifoh phe praperty way soladly vend
afiichever fv prester, with daterest from she dalw i swde ared
reasonabie costs, | |

w whdehaver ia thelesseramonnat. |

Y Fer rie perpesss of iy gpiflen, the Swenn af the

L

Gudettedaers ™ doex apt dnclole dny apnig recetved By e
payable fo the jud

» .
fraat pavsisand to an fruranee pelicy W gopprensae the jedgmant
creditor o beseflolary for qny lossey ngneered with respest i the
property o s defads v the dehy, |
T Beeo 88 NES 40495 ix hereby sraended 10 sead a5 followy;
A0E8F 1, The provighoos of NRSSOATS anel 483
withved by tha puarantoy, suvety ov adber obliger oihy alt

B Brespt as otherwizs pravidesd i sabroghin
gupisador, surety or otber obliger oliwr i it
cranior gbe divd of sl iy walve Uie pravisions of MR
o gusvsintor, sty or ofler obligor weives the prosvision of NRS
S A30, ap aotion for (e onlorgensnd g that person’s oz o
oy, satiefy or purobese alf o prrd wfan ndek g v abligation
seoured by @ mwrgage or e i vead properly may o susitained
separately and fndependently from N

() Ao action o the debivy

() Thvexareise of any pover of sals;

o} Auy soion o fgreehise ar-othefvisg anlOrod 8 moaings o

v

Hevtand the indeldednues v oblioations sscured ey aad

a3

ginent credifor or benfioiary of the deed af

U027



)

() Any other proceeding against @ rOOTIgAgOr OF grantov of a
dvod of st

3, Hthe 0*‘5 o z‘z:m
snforos a s;n,z ;,\,,g

st sy action to foreslose or otherwise
g oand the indebtednoss o O uigaﬁmnv
sovained thar ftor, surety or other obligor may assart
any h‘;.afiét'l'ii‘.ifif syutad , 7?'.»' SO ;r*w'idwd pursuant to the provisions
i NRE &t <}‘> J $iEAGT fuetasive

4, I bafeee i forecluinre wfa af rend propenty. the abligee
SO AN B mm HORERYE REAPSGUEr, SHrdy ar othee obliges,
ofher than the swrigagoer &F gripior wf i FETE TN SR £ ;‘tﬁs‘u'
pi offigadion e Pay safisfy or parehose qll pe part of o
todebiednosy oF eklipation secured By q mprigage or 3’:{ 2 ppan dve
resed segparty

fak T SO SRS Sodd & Resring weal ke evm':?if & presensed
By otk w* g eiperning dhe gal mgrfes valne of G propergs oy
¥ ke deage of rhe usssm‘?m“u s of the gatien. f“mum af ik

t*t

Jreare frg prgsy o sepvsa wgran afl defs ssf;‘ssms* whe have gppearad i

sl ;i,{t*t*ii «HH’ I H}‘l ‘*t*:i“‘i‘i‘s*l i fhs‘.{ﬁ;;‘ﬁsf%f%‘ ,’5\ 3\{;3\\;;3” QF Wi fﬁh‘”
GIERTHERS t*f f&’u.?..? o, #E g-s,’f'tmé‘ f“ -z‘vfzdt 5 r}g‘ﬁu & ;;“ & it yed }‘t”‘ he
fsseering,

i s fier the Rearing, i the vonrt awards ¢ moRey Fudgmend
';,s.sﬂmﬂ e s..%‘wnm 3 s.;;zm‘w [iis wrﬁ'g Wi, gg‘g}&pg{}fugff} ahie ;{33
thee dobs, the vourt st nof reasler ;;szfemwn fosp more o

{}, Pite qmoant by wibeh dhe aoournd of the indedtedness

sycoids the fale markst wibue of the properly 88 of the dave of the
-'<.-§3§§$£-r‘ii, S e of the aition fa

20 3 e fvecoriere Sale I pone feded before @ fudgment 3

arlar 1"‘&5 she wins s that Iy the dfference foswern the amount for

whieh e POy WRE. G i wold asd fhé amonnt of the
nsdebibdiess niied waa e sered,

S iffolaver iy dhedesyer mms:m

5, The provisiony of NES L4 way not be walved by 2
graranion, suvety o off hor o *ﬁ i 1 it guavigage o tien:

{a} Sovurss i Inadebierh
g ol ;g APTOI WO ROAOT REQIIRE

ii\ }%’tk‘ A A \;«if“bw‘sn 298 1 ¢

) e

or v §3 (0,000,
v stler of real property for which

e obligation wie originalhye i nded o the seller for soy portion
of the prarvhiss prios
{od Ty by el proparty which s used primartly for the

oot of a p U\Eu\«@ s of the date e mortgsge oy Hen upon

s ;;-‘a::{r-.q ¢

for widoh the priveipal balance of
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Electronically Filed
09/18/2014 11:09:05 AM

%;.M

Richard McKnight, Esq. CLERK OF THE COURT

Nevada Bar No. 001313

THE MCKNIGHT LAW FIRM, PLLC
528 S. Casino Center Blvd., #335
Las Vegas, Nevada 89101

Phone: 702-388-7185

Fax: 702-589-9882

DISTRICT COURT
CLARK COUNTY, NEVADA
BANK OF NEVADA, a Nevada banking
corporation,
Case Ne A-13-680012-C
Plaintiff,
Dept. Ne 1
VS,
Date:  September 9, 2014
MURRAY PETERSEN, an individual, Time: 10:00 a.m.
Defendant.

NOTICE OF ENTRY OF ORDER
PLEASE TAKE NOTICE that the Order Denying Plaintiff’s Rule 59(e) Motion To
Alter Or Amend Judgment was entered by the Clerk of Court on the 17" day of September

2014, a copy of which is attached. P

DATED this 18" day of September 2014.

‘?{ McKnight, Esq.
4% Bar No. 1313

/1

[ <]

/Aas Vegas, NV 89101
Attorneys for Murray Petersen

Page 1 of 2
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CERTIFICATE OF MAILING

[ hereby certify that on this 18" day of September 2014, I mailed first-class, postage

Michael D. Stein, Esq.

Brian R.Reeve, Esq.

SNELL & WILMER, LLP

3883 Howard Hughes Pkwy., #1100
Las Vegas, NV 89169

Attorneys for Bank of Nevada

/s/ _Gwen Kopang
An Employee of The McKnight Law Firm, PLLC

Page 2 of 2

WAAN 23 135Peterson, CHTsecond case\NEQ re Ord Denying Mitn to Alter or Amend 9-18-14.wpd

| paid, a true and correct copy of the foregoing Notice Of Entry Of Order to the following:

September 18, 2014 (9:53am)
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Electronically Filed
09/17/2014 11:56:51 AM

A b i

ORDR CLERK OF THE COURT
Richard McKnight, Esq.

Nevada Bar No. 001313

THeE MCKNIGHT LAW FiIRM, PLLC

528 S. Casino Center Blvd., #335

Las Vegas, Nevada 89101

Phone: 702-388-7185

Fax: 702-589-9882

Attorneys for Defendant Murray Petersen

DISTRICT COURT

CLARK COUNTY, NEVADA

BANK OF NEVADA, a Nevada banking
corporation,

Case Ne A-13-680012-C
Plaintiff,
Dept. Ne [
Vs,

MURRAY PETERSEN, an individual,
Date:  September 9, 2014
Defendant. Time: 10:00 am.

ORDER DENYING PLAINTIFE’S RULE 59(e) MOTION TO ALTER OR
AMEND JUDGMENT

Plaintiff, Bank of Nevada’s Rule 59(e) Motion To Alter Or Amend Judgment having
been filed with this Court on May 23, 2014; Defendant Murray Petersen’s Opposition To
Motion To Alter Or Amend having been filed on June 6, 2014; Plaintiff’s Reply in Support Of
Rule 59(e) Motion To Alter Or Amend Judgment having been filed on June 16, 2014 ;
Supplemental Points And Authorities In Support Of Defendant’s Motion For Summary
Judgment And In Opposition To Plaintiff’s Motion For Summary Judgment having been filed
on July 3, 2014; and Plaintiff’s Supplemental Brief Regarding Lavi v. Eighth Judicial District
Court then being filed on July 28, 2014, and Richard McKnight, Esq. of The McKnight Law
Firm, PLLC appearing for Defendant Murray Petersen, and Michael D. Stein, Esq. of Snell &
Wilmer, LLP, appearing for Plaintiff Bank of Nevadﬁ, and this matter having come betore the

tonorable Kenneth Cory, and the Court having heard the arguments of the parties, and the

Page 1 of 2
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o]

Court having reviewed the pertinent pleadings and the relevant papers, and good cause
appearing;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plainti{f’s Rule
59(¢) Motion To Alter Or Amend Judgment be, and the same hereby is, denied in all respects.

DATED this ’Lé,_ day of September 2014.
A ‘ - District Court Jud;:e
SUB DB/ / ®

S. Casino (.t,ntcr Blvd. #335
Las Vegas, Nevada 89101
Attorneys for Defendant Murray Petersen

APPROVED AS EMBODYING THE ORDER OF THE COURT:
SNELL & WILMER, LLP

Michael D. Stein, Esq.

Nevada State Bar No. 4760

3883 Howard Hughes Pkwy., #1100
Las Vegas, Nevada 89169

Attorneys for Plaintiff Bank of Nevada

Page 2 of 2
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E-Filacd on 5-914

Richard McKnight, Esq.

Nevada Bar No. 001313

THE MCKNIGHT LAW FIRM, PLLC
528 S. Casino Center Blvd., #335
Las Vegas, Nevada 89101

Phone: 702-388-7185

Fax: 702-589-9882

DISTRICT COURT
CLARK COUNTY, NEVADA
BANK OF NEVADA, a Nevada banking
corporation,
Case Ne A-13-680012-C
Plaintiff,
Dept. Ne I
Vs.
Date:
MURRAY PETERSEN, an individual, Time:
Defendant.

NOTICE OF ENTRY OF ORDER
PLEASE TAKE NOTICE that the Findings Of Fact, Conclusions Of Law And

Judgment was entered by the Clerk of Court on the 8" day of May 2014, a copy of which is

attached.

DATED this 9* day of May 2014.

528 S. Casino Center Blvd., #335
Las Vegas, NV 89101
Attorneys for Murray Petersen

T Gpell & Wilmer
LR

Peceived By:

Page 1 of 2
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CERTIFICATE OF MAILING

I hereby certify that on this 9" day of May 2014, I mailed first-class, postage paid, a
true and correct copy of the foregoing Notice Of Entry Of Order to the following:

Michael D. Stein, Esq.

Brian R.Reeve, Esq.

SNELL & WILMER, LLP

3883 Howard Hughes Pkwy., #1100
Las Vegas, NV 89169

Attorneys for Bank of Nevada

/s/ _Gwen Kopang
An Employee of The McKnight Law Firm, PLLC

Page 2 of 2
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Electronically Filed
05/08/2014 10:40:26 AM

Qi b o

CLERK OF THE COURT
FFCL
Richard McKunight, Esq.
Nevada Bar No. 001313
THE MCKNIGHT LAW FIRM, PLLC
528 S, Casino Center Blvd., #335
Las Vegas, Nevada 89101
Phone: 702-388-7185
Fax: 702-589-9882
DISTRICT COURT
CLARK COUNTY, NEVADA
BANK OF NEVADA, a Nevada banking
corporation,
Case Ne A-13-680012-C
Plaintiff,
Dept. Ne 1
vs,

MURRAY PETERSEN, an individual,

: Date: 4/15/2014
Defendant, Time: 9:00 a.m,

FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT
Plaintiff’s motion for summary judgment and Defendant’s counter motion for
summary judgment having come on regularly for hearing this 15" day of April 2014; Richard
McKnight, Esq. appearing on behalf of Defendant Petersen and Michael Stein, Esq. and Brian

Reeve, Esq. appearing on behalf of Plaintiff Bank of Nevada the court sets forth the following

undisputed material facts, Conclusions of Law and Judgment:

1. Red Card, LLC (“Red Card”) executed a Promissory Note (Note A) dated

: March 30, 2011 in favor of Bank of Nevada, pursuant to which it promised to pay Bank of

- Nevada the principal amount of §1,444,898 with interest on the unpaid principal balance from

' the date of the Note until paid ("Note A").

2. Red Card exccuted a Promissory Note (Note B) dated March 30, 2011 in favor

of Bank of Nevada, pursuant to which it promised to pay Bank of Nevada the principal

- amount of $1,092,591 with interest on the unpaid principal balance from the date of the Note

Page 1 of 4
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until paid ("Note B").

3, Red Card, as Grantor, executed a First Deed of Trust dated March 30, 2011 for

the benefit of Bank of Nevada.

4, The First Deed of Trust was recorded in Clark County, Nevada, on March 31,
2011 as Instrument No. 201103310004688, Official Records, Clark County, Nevada.
5. The First Deed of Trust encumbered the land described in Exhibit A attached

to the First Deed of Trust and commonly known as 8490 Westcliff Dr,, Las Vegas, Nevada

89145 bearing Assessor Parcel No. 138-28-401-009 (the "Property").

6. Red Card, as Grantor, executed a Second Deed of Trust dated March 30, 2011
for the benefit of Bank of Nevada.

7. The Second Deed of Trust was recorded in Clark County, Nevada, on April 1,
2011 as Instrument No. 2011004010000103, Official Records, Clark County, Nevada and also |

encumbered the Property.

8. Under the Loan Documents, an Event of Default has occurred if Red Card fails

to make any payment when due under the Loan.

9. Petersen executed a Commercial Guaranty dated March 30, 2011 in favor of
Bank of Nevada,

10.  Under the terms of the Commercial Guaranty, Petersen absolutely and
unconditionally guaranteed full and punctual payment and satisfaction of the Indebtedness, as
defined therein, of Red Card to Bank of Nevada, and the performance and discharge of all Red |
Card's obligations under the note and the related documents, as defined therein.

11,  Pursuant to NRS 40.495 and the terms set forth in the "GUARANTOR'S
WAIVERS" section of the Commercial Guaranty, Petersen waived the provisions of NRS
40.430,

12.  Red Card failed to make the monthly payments due on September 30, 2011,
and all subsequent payments ("Payment Default"). Petersen, as Guarantor, did not make the

required payments under the Loan as agreed in the Commercial Guaranty.

Page 2 of 4
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13.  Plaintiff caused its legal counsel to provide Red Card and Petersen written
Notice of Defaults and Acceleration and Demand for Payment and Cure (the "Letter of
Default").

14,  In the Letter of Default, Plaintiff's counsel reminded Red Card and Petersen
that the entire unpaid principal balance under the Note with all accrued and unpaid interest
was immediately due and that the breaches not related to the "Indebtedness” had to be cured.

15, On December 22, 2011, Plaintiff recorded a "Notice of Breach and Election to
Sell Under Deed of Trust" in Clark County, Nevada as Instrument No. 201112220000692
pursuant to the First Deed of Trust and Second Deed of Trust.

16. Plaintiff filed its Complaint in this action on April 12, 2013, The amount of

' indebtedness due as of that date was $3,099,798.29,

17.  On June 18, 2013, the Property was sold via trustee's sale with Plaintiff

purchasing the Property for the sum of $1,400,000. The Plaintiff took ownership through a
': credit bid at the trustee's sale.

15 |
‘16 |

18.  On December 13, 2013, this Court entered a Stipulation and Order pursuant to

which Plaintiff and Petersen agreed that the fair market value of the Property, as of the

- commencement of this action, was $1,990,000.

19.  NRCP 7(b)(1) provides that “[a]n application to the court for an order shall be

with particularity the grounds therefor, and shall set forth the relief or order sought.”

20. On January 16, 2014 Plaintiff filed its motion for summary judgment.

21.  Petersen filed his Opposition to Plaintiff’s Motion for Summary Judgment and
Defendant’s Counter Motion for Summary Judgment on March 20, 2014 and mailed it on the

same day. Although filed, the court clerk rejected the filing for fees and the motion had to be

| refiled, the opposition was timely mailed.

26

CONCLUSIONS OF LAw

1. The Court concludes that NRS 40.455(1) applies in guarantor deficiency

Page 3 of 4
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actions.

2. Plaintiff did not file an application within six months of the trustee’s sale under
NRS 40.455(1).
3. The court did not understand the citation of Lavi v. Eighth Judicial Dist. Court

' of State ex rel. County of Clark, 2013 WL 3278563, to be cited as precedent but rather as a

means for dispute settling,

4, Petersen’s opposition to the Bank’s Motion for Summary Judgment was
timely.
5. Defendant, Murray Petersen, is entitled to judgment in his favor on his motion
for summary judgment.

DATED this fZ day of May 2014. WMM
S~

‘ District Court Jud'g%
BMIZTTED BY:
THE wn L
By: et

Attorneys for Defendant Murray Petersen

APPROVED AS EMBODYING THE ORDER OF THE COURT:

Nevada State Bar No. 4760

Brian R. Reeve, Esq.

Nevada State Bar No. 10197

3883 Howard Hughes Pkwy., #1100
Las Vegas, Nevada 89169

Attorneys for Plaintiff Bank of Nevada

Page 4 of 4
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E-Filed on__ 5-9-1Y

Richard McKnight, Esq.

Nevada Bar No. 001313

THE MCKNIGHT LAW FIRM, PLLC
528 S. Casino Center Blvd., #335
Las Vegas, Nevada 89101

Phone: 702-388-7185

Fax: 702-589-9882

DISTRICT COURT
CLARK COUNTY, NEVADA
BANK OF NEVADA, a Nevada banking
corporation,
Case Ne A-13-680012-C
Plaintiff,
Dept. Ne I
Vs,
Date:
MURRAY PETERSEN, an individual, Time:
Defendant.

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that the Order Denying Plaintiff’s Motion For Summary

Judgment and Order Granting Defendant’s Countermotion For Summary Judgment was

entered by the Clerk of Court on the 8" day of May 20 4/ a copy of which is att;

DATED this 9" day of May 2014.

528 S. Casino Center Blvd., #335
Las Vegas, NV 89101
Attorneys for Murray Petersen

Snell & Wilmer
LR

L

WA

Page 1 of 2 Received By:
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CERTIFICATE OF MAILING

L hereby certify that on this 9" day of May 2014, I mailed first-class, postage paid, a
true and correct copy of the foregoing Notice Of Entry Of Order to the following:

Michael D. Stein, Esq.

Brian R.Reeve, Esq.

SNELL & WILMER, LLP

3883 Howard Hughes Pkwy., #1100
Las Vegas, NV 89169

Attorneys for Bank of Nevada

/s/ _Gwen Kopang
An Employee of The McKnight Law Firm, PLLC

Page 2 of 2
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Electronically Filed
05/08/2014 10:44:53 AM

[N
, CLERK OF THE COURT 2 3
ORDR i g g
Richard McKnight, Esq. 23 g 2
Nevada Bar No. 001313 53}3 3
THE MCKNIGHT LAW Firm, PLLC BEBT
528 S. Casino Center Blvd., #3335 5 é é §
Las Vegas, Nevada 89101 Z2ep
Phone: 702-388-7183 o Sl
Fax: 702-589-9882 B
Attorneys for Defendant Murray Petersen Sele
DISTRICT COURT \é\é 5
, Bop
CLARK COUNTY, NEVADA _.
BANK OF NEVADA, a Nevada banking 2 % %
corporation, ZsR 2
Case Ne A-13-680012-C oopbal
Plaintiff, g |
Dept. Nel Z5E
VS, 2 S B
MURRAY PETERSEN, an individual, 3 ¢
Date: 4/15/2014 2 EH R
Detendant. Time: 9:00 a.m, D2pt

ORDER DENYING PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT and
ORDER GRANTING DEFENDANT’S COUNTERMOTION
FOR SUMMARY JUDGMENT
Plaintiff, Bank of Nevada’s Motion For Summary Judgment having been filed with
this Court on January 16, 2014; Defendant Murray Petersen’s Opposition To Motion For
Summary Judgment, Countermotion For Summary Judgment having been filed on March 20,
2014; Plaintiff’s Reply in Support Of Motion For Summary Judgment And Opposition To

Counter motion For Summary Judgment having been filed on April 3,2014; and a Reply To

Opposition To Defendant’s Motion For Summary Judgment then being filed on April 9, 2014,

and Richard McKnight, Esq. of The McKnight Law Firm, PLLC appearing for Defendant
Murray Petersen, and Michael D, Stein, Esq. and Brian R. Reeve, Esq. of Snell & Wilmer,
LLP, appearing for Plaintiff Bank of Nevada, and this matter having come before the

Honorable Kenneth Cory, and the Court having heard the arguments of the parties, and the
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Court having reviewed the pertinent pleadings and the relevant papers, and good cause
appearing:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant
Murray Petersen’s Counter Motion For Summary Judgment be and the same hereby is

granted.

| IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff’s
Motion For Summary Judgment be and the same hereby is denied in all respects.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff take
nothing by virtue of its complaint herein.

IT IS SO ORDERED.

DATED this _{F day of May 2014,

| District Court Judgeyg /|
SUBMITTED BY:

J McKnight, Esq.
v State Bar No. 1313
S. Casino Center Blvd. #335
Las Vegas, Nevada 89101

Attorneys for Defendant Murray Petersen

APPROVED AS EMBODYING THE ORDER OF THE COURT:

By:_/£ oy o
(_/Miuhacl D. Stem 5q.
" Nevada State Bar No, 4760

Brian R. Reeve, Esq.

Nevada State Bar No, 10197

3883 Howard Hughes Pkwy., #1100

Las Vegas, Nevada 89169

Attorneys for Plaintiff Bank of Nevada
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The Mc&night Law Firm, PLLC
328 5. Cuasine Center Rivd., #3235
Las Fegas, NV 89101

Address Correction Reguested

Michael D. S

Brian R.Reeve, Esq.
SNELL & WILMER, LLP

3883 Howard Hughes Pkwy., #1100
Las Vegas, NV 89169
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rJ

Electronically Filed
09/17/2014 11:56:51 AM

Q%_;.M

ORDR CLERK OF THE COURT
Richard McKnight, Esq.
Nevada Bar No. 001313

| Tie McKNi1GHT Law Firm, PLLC

528 S. Casino Center Blvd., #335

Las Vegas, Nevada 89101

Phone: 702-388-7185

Fax: 702-589-9882

Attorneys for Defendant Murray Petersen

DISTRICT COURT

CLARK COUNTY, NEVADA

BANK OF NEVADA, a Nevada banking
corporation,

Case Ne A-13-680012-C
Plaintiff,
Dept. Ne |
VS.

MURRAY PETERSEN, an individual,
Date: September 9, 2014
Defendant. Time: 10:00 am.

ORDER DENYING PLAINTIFF’S RULE 59(¢) MOTION TO ALTER OR
AMEND JUDGMENT

Plaintiff, Bank of Nevada’s Rule 59(¢) Motion To Alter Or Amend Judgment having
been filed with this Court on May 23, 2014; Defendant Murray Petersen’s Opposition To
Motion To Alter Or Amend having been filed on June 6, 2014; Plaintiff’s Reply in Support Of
Rule 59(e) Motion To Alter Or Amend Judgment having been filed on June 16, 2014 ;

Supplemental Points And Authorities In Support Of Defendant’s Motion For Summary

Judgment And In Opposition To Plaintiff’s Motion For Summary Judgment having been filed

on July 3, 2014; and Plaintiff’s Supplemental Brief Regarding Lavi v. Eighth Judicial District

Court then being filed on July 28, 2014, and Richard McKnight, Esq. of The McKnight Law

| Firm, PLLC appearing for Defendant Murray Petersen, and Michael D. Stein, Esq. of Snell &

Wilmer, LLP, appearing for Plaintiff Bank of Nevada, and this matter having come before the

Honorable Kenneth Cory, and the Court having heard the arguments of the parties, and the
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Court having reviewed the pertinent pleadings and the relevant papers, and good cause
appearing:

I'T IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff’s Rule
59(e) Motion To Alter Or Amend Judgment be, and the same hereby is, denied in all respects.

DATED this ‘f ‘1','; day of September 2014.

- 3y 7/
i 'f’&fmé ﬁ‘%ﬁ"“’

= / / District Court Judge 'f‘ _g
//
SUBM . /
THEW] w Firm, PLLC
p

McKnight
Mf.nght Esq.
State Bar No. 1313
328-S. Casino Center Blvd. #335
Las Vegas, Nevada 89101
Attorneys for Defendant Murray Petersen

APPROVED AS EMBODYING THE ORDER OF THE COURT:

SNELL & WILMER, LLP

By:

Michael D. Stein, Esq.

Nevada State Bar No. 4760

3883 Howard Hughes Pkwy., #1100
Las Vegas, Nevada 89169

Attorneys for Plaintiff Bank of Nevada
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P-d

Electronically Filed
05/08/2014 10:40:26 AM

A b o

_1 CLERK OF THE COURT
| FFCL

| Richard McKnight, Esq.

i Nevada Bar No. 001313

| TaE McKN1GHT Law Firm, PLLC

I 528 S. Casino Center Blvd,, #3353

|| Las Vegas, Nevada 89101

| Phone: 702-388-7185

| Fax: 702-589-9882

DISTRICT COURT
CLARK

COUNTY, NEVADA

BANK OF NEVADA, a Nevada banking
corporation,

Case Ne A-13-680012-C
Plaintiff,
Dept. Ne i
VS,

MURRAY PETERSEN, an individual,
i Date: 4/15/2014
Defendant. Time: 9:00 a.m.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT
Plaintiffs motion for summary judgment and Defendant’s counter motion for
summary judgment having come on regularly for hearing this 15" day of April 2014; Richard

MecKnight, Esq. appearing on behalf of Defendant Petersen and Michael Stein, Esq. and Brian

Reeve, Esq. appearing on behalf of Plaintiff Bank of Nevada the court sets forth the following
undisputed material facts, Conclusions of Law and Judgment:

. Red Card, LLC (“Red Card”) executed a Promissory Note (Note A) dated
March 30, 2011 in favor of Bank of Nevada, pursuant to which it promised to pay Bank of

Nevada the principal amount of §1,444,898 with interest on the unpaid principal balance from

ﬁ the date of the Note until paid ("Note A").

75 2. Red Card executed a Promissory Note (Note B) dated March 30, 2011 in favor
6 || of Bank of Nevada, pursuant to which it promised to pay Bank of Nevada the principal
77 || amount of $1,092,591 with interest on the unpaid principal balance from the date of the Note
28 n \
| Page 1 of 4
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| until paid ("Note B").

3. Red Card, as Grantor, executed a First Deed of Trust dated March 30, 2011 for

| | the benefit of Bank of Nevada.

4, The First Deed of Trust was recorded in Clark County, Nevada, on March 31,
2011 as Instrument No. 201103310004688, Official Records, Clark County, Nevada.

5, The First Deed of Trust encumbered the land described in Exhibit A attached

| to the First Deed of Trust and commonly known as 8490 Westcliff Dr., Las Vegas, Nevada

| 89145 bearing Assessor Parcel No. 138-28-401-009 (the "Property™.

6. Red Card, as Grantor, executed a Second Deed of Trust dated March 30, 2011

for the benefit of Bank of Nevada.

7. The Second Deed of Trust was recorded in Clark County, Nevada, on April 1,

I 2011 as Instrument No. 2011004010000103, Official Records, Clark County, Nevada and also

encumbered the Property,

8. Under the Loan Documents, an Bvent of Default has occurred if Red Card fails

| to make any payment when due under the Loan.

9, Petersen executed a Commercial Guaranty dated March 30, 2011 in favor of

Bank of Nevada,

10.  Under the terms of the Commercial Guaranty, Petersen absolutely and

unconditionally guaranteed full and punctual payment and satisfaction of the Indebtedness, as
5 defined therein, of Red Card to Bank of Nevada, and the performance and discharge of all Red |

' Card's obligations under the note and the related documents, as defined therein.

i1, Pursuant to NRS 40.495 and the terms set forth in the "GUARANTOR'S

| WAIVERS" section of the Comuiercial Guaranty, Petersen waived the provisions of NRS

40.430.
12.  Red Card failed to make the monthly payments due on September 30, 2011,
and all subsequent payments ("Payment Default”). Petersen, as Guarantor, did not make the

required payments under the Loan as agreed in the Commercial Guaranty.
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13.  Plaintiff caused its legal counsel to provide Red Card and Petersen written

a3

Notice of Defaults and Acceleration and Demand for Payment and Cure (the "Letter of

Default”).

e D

14, in the Letter of Default, Plaintiff's counsel reminded Red Card and Petersen

_: that the entire unpaid principal balance under the Note with all accrued and unpaid interest

5
6 || was immediately due and that the breaches not related to the "Indebtedness” had to be cured.
7 15, On December 22, 2011, Plaintiff recorded a "Notice of Breach and Election to

8 Il Sell Under Deed of Trust” in Clark County, Nevada as Instrument No. 201112220000692

9 || pursuant to the First Deed of Trust and Second Deed of Trust.
10 16.  Plaintiff filed its Complaint in this action on April 12, 2013, The amount of

11 | indebtedness due as of that date was $3,099,798.29,

121 17.  On June 18, 2013, the Property was sold via trustee's sale with Plaintiff

13 purchasing the Property for the sum of $1,400,000. The Plaintiff tock ownership through a
14 || credit bid at the trustee’s sale.

15 I8, On December 13, 2013, this Court entered a Stipulation and Order pursuant to

'16 || which Plaintiff and Petersen agreed that the fair market value of the Property, as of the
17 H commencement of this action, was $1,990,000.
18 19.  NRCP 7(b)(1) provides that “[a]n application to the court for an order shall be

19 by motion which, unless made during a hearing or trial, shall be made in writing, shall state

20 || with particularity the grounds therefor, and shall set forth the relief or order sought.”

21 20.  On January 16, 2014 Plaintiff filed its motion for summary judgment.
22 H 21.  Petersen filed his Opposition to Plaintiff’s Motion for Summary Judgment and
23 Il Defendant’s Counter Motion for Summary Judgment on March 20, 2014 and mailed it on the

24 || same day. Although filed, the court clerk rejected the filing for fees and the motion had to be

25 || refiled, the opposition was timely mailed.

26 CONCLUSIONS OF LAaw
27 1. The Court concludes that NRS 40.455(1) applies in guarantor deficiency
28 Page 3 of 4
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actions,

2. Plaintiff did not file an application within six months of the trustee’s sale under
| NRS 40.455(1).
4 3. The court did not understand the citation of Lavi v. Eighth Judicial Dist. Court

5 Il of State ex rel. County of Clark, 2013 WL 3278563, to be cited as precedent but rather as a

means for dispule settling,

4, Petersen’s opposition to the Bank’s Motion for Summary Judgment was
timely,
| 5. Defendant, Murray Petersen, is entitled to judgment in his favor on his motion
for summary judgment.

DATED this ] day of May 2014,

| SUBMIITED BY:

+No. 1313
288./Casgirid Center Blvd. #335

Lai-; [epds, Nevada 89101

Az‘zomeys far Defendant Murray Petersen

| APPROVED AS EMBODYING THE ORDER OF THE COURT:

D. Stﬁm Esq
"“"‘*% atla State Bar No. 4760

Brian R. Reeve, Esq.

Nevada State Bar No. 10197

3883 Howard Hughes Pkwy., #1100

Las Vegas, Nevada 89169

Attorneys for Plaintiff Bank of Nevada
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Electronically Filed
05/08/2014 10:44:53 AM

A b s

CLERK OF THE COURT

\I Attorneys for Defendant Murray Petersen

© N @

| Richard McKnight, Esq.

| Nevada Bar No. 001313

| Tae McKniguT LAw FirMm, PLLC
L 528 S, Casino Center Blvd., #335
| Las Vegas, Nevada 89101

i Phone: 702-388-7185

| Fax: 702-589-9882

DISTRICT COURT

CLARK COUNTY, NEVADA

BANK OF NEVADA, a Nevada banking
corporation,

10 Sp s

Case Noe A-13-680012-C

TEBL g

Pis L] Stip ddgmt

Plaintiff,
Dept. Ne 1
VS,

MURRAY PETERSEN, an individual,
Date: 4/15/2014
Defendant. Time: 9:00 a.m.

ORDER DENYING PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT and
ORDER GRANTING DEFENDANT’S COUNTERMOTION
FOR SUMMARY JUDGMENT
Plaintiff, Bank of Nevada’s Motion For Summary Judgment having been filed with
| this Court on January 16, 2014; Defendant Murray Petersen’s Opposition To Motion For
| Summary Judgment, Countermotion For Summary Judgment having been filed on March 20,

2014; Plaintiff’s Reply in Support Of Motion For Summary Judgment And Opposition To

if Counter motion For Summary Judgment having been filed on April 3, 2014; and a Reply To

- and Richard McKnight, Esq. of The McKnight Law Firm, PLLC appearing for Defendant
Murray Petersen, and Michael D. Stein, Esq. and Brian R, Reeve, Esq. of Snell & Wilmer,
LLP, appearing for Plaintiff Bank of Nevada, and this matter having come before the

Honorable Kenneth Cory, and the Court having heard the arguments of the parties, and the

Page | of 2
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LA

e~ Gh

SUBMI‘TW BY:

| THE i\fiC{KN{éH

Court having reviewed the pertinent pleadings and the relevant papers, and good cause

appearing:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant
Murray Petersen’s Counter Motion For Summary Judgment be and the same hereby is
granted,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff’s
Motion For Summary Judgment be and the same hereby is denied in all respects.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaimntiff take

| nothing by virtue of its complaint herein.

IT IS SO ORDERED.
DATED this /] day of May 2014.

£

- District Court Judge,

| 77 52%S. Casino Center Blvd. #335
Las Vegas, Nevada 89101
Attorneys for Defendant Murray Petersen

APPROVED AS EMBODYING THE ORDER OF THE COURT:

¢ Michael D. Stein, Esq.

Nevada State Bar No, 4760

Brian R. Reeve, Esq.

Nevada State Bar No. 10197

3883 Howard Hughes Pkwy., #1100
Las Vegas, Nevada 89169

Attorneys for Plaintiff Bank of Nevada
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BANK OF NEVADA, a
Nevada Banking corporation,
Appellant,

VS.

MURRAY PETERSEN, an
individual,

Respondent.

SUPREME COURT CASE NO. 66568
Electronically Filed

District Court Case No. A-l3-$@§'le§%) &ﬁ]&éﬁ alna'm'

Clerk of Supreme Court

APPEAL

From the Eighth Judicial District Court
The Honorable Kenneth Cory, District Judge

AMENDED DOCKETING STATEMENT

MICHAEL STEIN

Nevada Bar No. 4760
BRADLEY T. AUSTIN
Nevada Bar No. 13064
SNELL & WILMER L.L.P.

3883 Howard Hughes Pkwy., Suite 1100
Las Vegas, NV 89169

Attorneys for Appellant Bank of Nevada

20246059.2

Docket 66568 Document 2014-34230



GENERAL INFORMATION
All appellants not in proper person must complete this docketing statement. NRAP
14(a). The purpose of the docketing statement is to assist the Supreme Court in
screening jurisdiction, classifying cases for en banc, panel, or expedited treatment,
compiling statistical information and identifying parties and their counsel.

WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c).
The Supreme Court may impose sanctions on counsel or appellant if it appears that
the information provided is incomplete or inaccurate. Id. Failure to attach
documents as requested in this statement completely fill out the statement, or to
fail to file it in a timely manner, will constitute grounds for the imposition of
sanctions, including a fine and/or dismissal of the appeal.
This court has noted that when attorneys do not take seriously their obligations
under NRAP 14 to complete the docketing statement propetly and conscientiously,
they waste the valuable judicial resources of this court, making the imposition of
sanctions appropriate. See K171 Sylvan Pools v. Workman, 107 Nev. 340, 344,
810 P.2d 1217, 1220 (1991). Please use tab dividers to separate any attached

documents.
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Judicial District: Eighth; Department: 1; County: Clark;
Judge: The Honorable Ken Cory District Ct. Docket No.: A-13-680012-C
Attorneys filing this docket statement.

Attorneys: Michael Stein and Bradley Austin

Firm: Snell & Wilmer, L.L.P.

Address: 3883 Howard Hughes Parkway, Suite 1100
Las Vegas, Nevada 89169

Client(s): Bank of Nevada

Telephone: (702) 784-5200

If this is a joint statement completed on behalf of multiple appellants, add the

names and addresses of other counsel and the names of their clients on an

additional sheet accompanied by a certification that they concur in the filing

of this statement. (N/A)

3.

20246059.2

Attorney(s) representing Respondent(s).

Attorney:  Richard McKnight, Esq.

Firm: The McKnight Law Firm, PLLC
Address: 528 S. Casino center Blvd., #335
Las Vegas, NV 89101

Client(s): Murray Petersen
Telephone: (702) 388-7185

Nature of disposition below (check all that apply).

O Judgment after bench trial O Grant/Denial of NRCP 60(h)
O Judgment after jury verdict relief
Summary judgment [0 Grant/Denial of injunction



20246059.2

[0 Default judgment O Grant/Denial of declaratory relief

[J Dismissal [0 Review of agency determination
0 Lack of jurisdiction [0 Divorce decree:
O Failure to state a claim O Original O Modification
[0 Failure to prosecute [ Other disposition (specify):
OOther (specify) Rule 59(e) Motion to Alter or Amend
Judgment

Does this appeal raise issues concerning any of the following.

O Child custody O Termination of parental rights
O Venue O Grant/denial of injunction or TRO
[0 Adoption [0 Juvenile matters

Pending and prior proceedings in this court. List the case name and
docket number of all appeals or original proceedings presently or previously
pending before this court which are related to this appeal:

None.

Pending and prior proceedings in other courts. List the case name,
number and court of all pending and prior proceedings in other courts which
are related to this appeal (e.g., bankruptcy, consolidated or bifurcated
proceedings) and their dates of disposition:

None.



8. Nature of the action. Briefly describe the nature of the action, including a
list of the causes of action pleaded, and the result below:

a. Nature of Action:

This is a breach of guaranty action in which Appellant Bank of Nevada
sought a judgment against Respondent Petersen under NRS 40.495. Bank of
Nevada loaned Red Card, LLC (“Red Card”) over $2.5 million dollars to repay a
loan previously made by Bank of Nevada to Red Card.

Mr. Petersen personally guaranteed Red Card’s repayment of the debt. Red
Card defaulted on the loan, which was secured by certain real property. The fair
market value of the property was less than the amount of Red Card’s indebtedness to
Plaintiff, Accordingly, Plaintiff now seeks a judgment against Petersen. The loan
was evidenced by two separate promissory notes - Note A in the principal amount
of $1,444,8398 and Note B in the principal amount of $1,092,591. Red Card
executed two Deeds of Trust, which were recorded in the Clark County Recorder’s
office. Both deeds of trust encumbered the land commonly known as 8490
Westcliff Dr., Las Vegas, Nevada 89145 (the “Property”).

Red Card and Petersen, as Guarantor, failed to make the monthly payments
due under Note A and Note B constituting an Event of Default. The Property was
sold via trustee’s sale with Bank of Nevada purchasing the Property. Bank of

Nevada and Petersen subsequently stipulated that for the purposes of a deficiency

20246059.2 -4-



calculation, the fair market value of the Property, as of the commencement date of
the action, was $1,900,000.

b. List of Causes of Action:

(1) Breach of guaranty; (2) Breach of implied covenant of good faith and fair

dealing.

c Result Below:

In ruling on Bank of Nevada’s Motion for Summary Judgment and Mr.
Petersen’s Countermotion for Summary Judgment, the District Court found that
NRS 40.455(1) applies in guarantor deficiency actions and that Bank of Nevada
did not file an application within six months of the trustee’s sale under NRS
40.455(1). Based on these findings, the District Court granted Mr. Petersen’s
Countermotion for Summary Judgment.

Bank of Nevada filed a Rule 59(¢) Motion to Alter or Amend Judgment,
arguing that (1) because there were two promissory notes, NRS 40.455 did not
apply to Bank of Nevada in its capacity as a junior lienholder; (2) by waiving the
one action rule, Mr. Petersen waived the right to invoke NRS 40.455; and (3) the
District Court misinterpreted the work “application” in its ruling. At the invitation
of the Court, Bank of Nevada filed a Supplemental Brief Regarding Lavi v. Eighth
Judicial District Court, arguing that Lavi does not control the outcome of the

instant case because Lavi dealt solely with the application of NRS 40.455 to first

20246059.2 -5-



deed of trust holders suing guarantors in deficiency actions, whereas Bank of

Nevada was also suing in its capacity as a junior lienholder. Thus, NRS 40.4639 is

the governing statute. The District Court ultimately denied Bank of Nevada’s Rule

59(e) Motion to Alter or Amend Judgment.

9. Issue on appeal. State concisely the principal issue(s) in this appeal:

(a) Whether NRS 40.455 applies where a lawsuit is commenced pursuant
to NRS 40.495 and in conformity with NRS 40.4639 by a junior
lienholder against a guarantor.

(b)  Whether Lavi v. Eighth Judicial Dist. Ct., 130 Nev. Adv. Op. 38, 325
P.3d 1265 (2014) applies to junior lienholders, given that NRS
40.4639 provides a different limitation period than under 40.45 5—the
statue addressed by the Court in Lavi.

10. Pending proceedings in this court raising the same or similar issues. If
you are aware of any proceeding presently pending before this court which
raises the same or similar issues raised in this appeal, list the case name and
docket number and identify the same or similar issues raised:

None.

11. Constitutional issues. If this appeal challenges the constitutionality of a

statute and the state, any state agency, or any officer or employee thereof is

20246059.2 -6-



not a party to this appeal, have you notified the clerk of this court and the
attorney general in accordance with NRAP 44 and NRS 30.130?
N/A X Yes No

If not, explain

12.  Other issues. Does this appeal involve any of the following issues?
[ Reversal of well-settled Nevada precedent (on an attachment, identify the
case(s))

[0 An issue arising under the United States and/or Nevada Constitutions
O A substantial issue of first-impression
& An issue of public policy
[0 An issue where en banc consideration is necessary to maintain
uniformity of this court’s decisions
O A ballot question

13. Trial. If this action proceeded to trial, how many days did the trial last?
(N/A)

Was it a bench or jury trial? (N/A)

14. Judicial disqualification. Do you intend to file a motion to disqualify or
have a justice recuse him/herself from participation in this appeal? If so,
which Justice?

No.

20246059.2 -7-



15.

16.

17.

20246059.2

TIMELINESS OF NOTICE OF APPEAL

Date of entry of written judgment or order appealed from: May 8, 2014,

September 17, 2014 Attach a copy. If more than one judgment or

order is appealed from, attach copies of each judgment or order from

which an appeal is taken. Orders attached hereto as Exhibit A, B and

C.
(a) If no written judgment or order was filed in the district court, explain

the basis for seeking appellate review:

(N/A)

Date written notice of entry of judgment or order served: May 9, 2014,

September 18, 2014. Attach a copy, including proof of service, for each

order or judgment appealed from. Attached hereto as Exhibits D, E

and F.

(a) Was service by delivery ___ or by mail X (specify).

If the time for filing the notice of appeal was tolled by a post-judgment

motion (NRCP 50(h), 52(h), or 59),

(a)  Specify the type of motion, and the date and method of service of the
motion, and date of filing.

NRCP 50(b) __Date served ___ By delivery __or by mail_Date of filing____

NRCP 50(b) __Date served ___By delivery __or by mail_Date of filing



NRCP 59 X Date served May 23, 2014 By delivery or by mail X Date

of filing May 23, 2014

Attached as Exhibit G.

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing
or reconsideration do not toll the time for filing a notice of
appeal.

(b) Date of entry of written order resolving tolling motion: September

17,2014.
(c) Date written notice of entry of order resolving motion served:

September 18, 2014.

(i)  Was service by delivery _or by mail X (specify).
18. Date Notice of Cross-Appeal was filed: (N/A)
(a) If more than one party has appealed from the judgment or order, list
date each notice of appeal was filed and identify by name the party
filing the notice of appeal: (N/A)
19. Specify statute or rule governing the time limit for filing the notice of

appeal, e.g., NRAP 4(a), NRS 155.190, or other:

NRAP 4(a).

20246059.2 -9-



SUBSTANTIVE APPEALABILITY

20. Specify the statute or other authority granting this court jurisdiction to

review the judgment or order appealed from:

NRAP 3A(b)(1) X NRS 155.190 (specify subsection)

NRAP 3A(b)(2) __NRS 38.205 (specify subsection)
NRAP 3A(b)(3) __NRS 703.376

Other (specify)

Explain how each authority provides a basis for appeal from the
judgment or order:
This is an appeal f’rom a final judgment (summary judgment and
subsequent Rule 59 Motion to Alter and/or Amend).
COMPLETE THE FOLLOWING SECTION ONLY IF MORE THAN
ONE CLAIM FOR RELIEF WAS PRESENTED IN THE ACTION
(WHETHER AS A CLAIM, COUNTERCLAIM, CROSS-CLAIM, OR

THIRD-PARTY CLAIM) OR IF MULTIPLE PARTIES WERE INVOLVED

IN THE ACTION. Attach separate sheets as necessary.

20246059.2 -10-



21.

22.

20246059.2

(a) List all parties involved in the action in the district court:

Bank of Nevada and Murray Petersen.

(b) If all parties in the district court are not parties to this appeal, explain
in detail why those parties are not involved in this appeal, e.g.,
formally dismissed, not served, or other.

(N/A)

Give a brief description (3 to 5 words) of each party’s separate claims,

counterclaims, cross-claims or third-party claims, and the trial court’s

disposition of each claim, and how each claim was resolved (i.e., order,
judgment, stipulation), and the date of disposition of each claim. Attach

a copy of each disposition.

Claims asserted by Bank of Nevada against Murray Petersen: Breach of

guaranty and breach of implied covenant of good faith and fair dealing. The

district court resolved both claims via countermotion for summary judgment,

as is reflected in the judgment, attached hereto as Exhibits A, B and C.

Attach copies of the last-filed version of all complaints, counterclaims,

and/or cross-claims filed in the district court.

See Exhibit H.
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23.

24,

25,

20246059.2

Did the judgment or order appealed from adjudicate ALL the claims
alleged below and the rights and liabilities of ALL the parties to the
action below:

Yes X No

If you answered “No” to the immediately previous question, complete

the following:

(a)  Specify the claims remaining pending below:

(b)  Specify the parties remaining below:

(c) Did the district court certify the judgment or order appealed from as a
final judgment pursuant to NRCP 54(b):

Yes No

(d) Did the district court make an express determination, pursuant to
NRCP 54(h) that there is no just reason for delay and an express
direction for the entry of .judgment:

Yes No

If you answered “No” to any part of question 25, explain the basis for
seeking appellate review (e.g., order is independently appealable under
NRAP 3A(b)):

(N/A)
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26.

20246059.2

Attach file-stamped copies of the following documents:

The latest-filed complaint, counterclaims, cross-claims, and third-party
claims.

See Exhibit H.

Any tolling motion(s) and order(s) resolving tolling motion(s)

See Exhibits C and G.

Orders of NRCP 41(a) dismissals formally resolving each claim,
counterclaims, crossclaims and/or third-party claims asserted in the action or
consolidated action below, even if not at issue on appeal.

Any other order challenged on appeal.

See Exhibits A and B.

Notices of entry for each attached order

See Exhibits D, E and F.
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VERIFICATION
I declare under penalty of perjury that I have read this docketing
statement, that the information provided in this docketing statement is true
and complete to the best of my knowledge, information and belief, and that I

have attached all required documents to this docketing statement.

/s/ Bradley Austin
Name of counsel of record
October 14, 2014 Signature of counsel of record

State of Nevada — Clark County
State and county where signed
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that I electronically filed the foregoing
DOCKETING STATEMENT with the Clerk of Court for the Supreme Court of
Nevada by using the appellate CM/ECF system on October 15, 2014.

I further certify that all participants in this case are registered CM/ECF users

and that service will be accomplished by the appellate CM/ECF system.

/s/ _Gaylene Kim
An employee of Snell & Wilmer L.L.P.
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