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CERTIFICATE OF SERVICE

[, the undersigned, declamader penalty of perjury, #t | am over the age of
eighteen (18) years, and | am not a pddynor interested in, this action. On
February 6, 2015, | caused be served a true and correct copy of the foregoing
JOINT APPENDIX VOLUME | (Part 3 of 3) upon the following by the method

indicated:

BY E-MAIL: by transmitting via e-mail the document(s) listed
above to the e-mail addressesfedih below and/or included on the
Court’s Service List fothe above-referenced case.

BY U.S. MAIL: by placing the document(s) listed above in a sealed
envelope with postage thereon futisepaid, in the United States mail
at Las Vegas, Nmda addressed as set forth below.

BY ELECTRONIC SUBMISSION: submitted to the above-entitled
- Court for electronic filing and seioe upon the Court's Service List
for the above-referenced case.

/sl Ruby Lengsavath
An Employee of Snell & Wilmer.L.P.
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Unless otherwise ordered, all discovery disputes (except
disputes presented at a pre-trial conference or at trial) must
first be heard by the Discovery Commissioner.

Dated this / day of August, 2013.

py

DISCOVERY COMMISSIONER
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CERTIFICATE OF SERVICE

I hereby certify that on the date filed, I placed a copy
of the foregoing DISCOVERY SCHEDULING ORDER in the folder (s)
in the Clerk’s office or mailed as follows:

—
N = S

Michael Stein, Esgq.
Richard McKnight, Esq.
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Electronically Filed
08/16/2013 11:16:16 AM
1 "
0123
2 m j. Haw-
3 CLERK OF THE COURT
4 DISTRICT COURT
S CLARK COUNTY, NEVADA
6
7|| BANKOF NEVADA,
8 Plaintiff(s),
CASE NO. A680012
91 v DEPT NO. I
10 MURRAY PETERSEN,
11
Defendant(s).
12
13
ORDER SETTING CIVIL JURY TRIAL AND PRETRIAL PROCEDURES
14
15 IT IS HEREBY ORDERED THAT:
16 A. The above-entitled case is set for a Jury Trial on a FIVE WEEK STACK to begin
17 on Monday, MARCH 17, 2014, 10:00 A.M.
18 B. All Counsel are advised that any motion to withdraw must be filed prior to
19 September 19, 2013. After that date, Counsel may only be relieved from representation by
20
21 substitution of new counsel. Additionally, new counsel is advised that substituting in as new
22 counsel shall not be grounds for a continuance of the trial date.
23 C. All discovery deadlines, deadlines for filing dispositive motions and motions to
24|| amend the pleadings or add parties are controlled by the previously issued Scheduling Order.
25 D. All other pre-trial motions, including motions in limine, MUST be filed by 5:00
26
P.M. onJanuary 27,2014 (50 days prior to stack commencement); Oppositions are to be filed
j 27
28 by 5:00 P.M. on February 12, 2014 (33 days prior to stack commencement); Replies thereto
KENNETH €, CORY
DISTRICT JUDGE
DEPARTMENT ONE
LAS VEGAS NV 89155

—
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are to be filed by 5:00 P.M. on February 19, 2014 (26 days prior to stack commencement).
Hearings on said motions must be set for a date prior to February 27, 2014 (18 days prior to

stack commencement) (EDCR 2.47 and 2.20). Orders shortening time will not be signed

1
2
3
4
5|| except in extreme emergencies.
6 E A Pre-Trial Conference/Calendar Call with the designated attorneys and/or parties in
; proper person will be held on Thursday, February 27, 2014 beginning at 9:00 A.M. in the
9 courtroom. The chief attorney who will be trying the case must be in attendance at this hearing
10|| @ndshouldhave access to his/her calendar availability for trial dates during the next six months.

11|| Be prepared to discuss in detail how much time you will require for your case. You will leave

12 the Pre-Trial Conference with a trial date.

3 ' : L
L F. The date for filing of the Joint Pre-Trial Memorandum, proposed voir dire, and a set
14
15 of cited and a set of uncited proposed jury instructions will be given at the Pretrial Conference.

16 All parties, (Attorneys and parties in Proper Person) MUST comply with ALL

17i| REQUIREMENTS of EDCR 2.67.

18 If the case preceding your trial date settles, you will be notified immediately and may be
19 given as little as 24 hours advance notice for start of trial. Therefore, it is imperative that you
2(1} be ready for trial on March 17,2014. The Court has a very limited number of firm trial dates
22 that it can set to accommodate expert witnesses who will require a definite time. If you have

23|| such acase, filing a request for a firm trial setting would be advisable; otherwise, you will be

24|| subject to the 24-hour advance notice procedure.

25 If this trial date is continued and a new trial order is not issued, all cutoff dates for
26

hearings and motions shall be calculated according to the formula set forth in the Eighth Judicial
27

District Court Rules.
28

KENNETH €. CORY
DISTRICT JUDGE

DEPARTMENT ONE
LAS VEGAS NV 89155
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Failure of the designated attorney or any party appearing in proper person to appear for
any court appearances or to comply with this Order shall result in any of the following: (1)

dismissal of the action; (2) default judgment; (3) monetary sanctions; (4) vacation of the trial

1
2
3
4
5 date; and/or other appropriate remedy or sanction.
6 Counsel are required to advise the Court immediately when the case settles or is
7 . . . .
otherwise resolved prior to trial. A stipulation which terminates a case by dismissal shall also
8
9 indicate whether a Scheduling Order has been filed and, if a trial date has been set, the date of

10 that trial. A copy should be given to Chambers.

1 DATED this 1&7& day of Aug., 2013.
12
13 lonnst oA
14 KENNETH C. CORY
DISTRICT COURT JWD
15
16 1 hereby certify that on the date of filing, I emailed or place a copy in the attorney folder
17| inthe Clerk’s Office, or placed a copy of the foregoing Order in the United States mail to the
following:
18
19 MICHAEL D. STEIN, ESQ., SNELL & WILMER

20 RICHARD McKNIGHT, ESQ.

21

22 Quu Og,.«
23 Joan L{yfson

Judicial Executive Assistant
24
25
26
27

28

KENNETH C, CORY
DISTRICT JUDGE

DEPARTMENT ONE
LAS VEGAS NV 89155
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Michael Stein, Esq.

Nevada Bar No. 4760 CLERK OF THE COURT
Brian R. Reeve, Esq.

Nevada Bar No, 10197

SNELL & WILMER L.L.P.

3883 Howard Hughes Parkway

Suite 1160

Las Vegas, NV 89169

Telephone (702) 784-5200

Ematl: mstein@swlaw.com

Atiorneys for Plaintiff
Bank of Nevada, o Nevada banking corporation

DISTRICT COURT
CLARK COUNTY, NEVADA

BANK OF NEVADA, a Nevads banking Case No.. A-13-680012-C
corporation,

Plaintify, Dept. No.:

V8,
MURRAY PETERSEN, an individual,

Defendant,

MOTION TO STRIKE JURY DEMAND

Plainsiff Bank of Nevada, by and through its counsel, moves to strike Defendant’s Jury
Demand because no eonstitutional or statutory right to a jury trial exists in deficiency actions,
This motion is based upon the pleadings and papers on file berein, the Memorandum of Points

and Authorities below, and any oral argument the Court may entertain.

Dated: September H L2013 SNELL & WlZi.-:-?ﬂfl'fj.&"ff‘ifﬁ‘h;
A g
P

B):;‘,w‘ # *ﬁ}‘;‘ow\\‘&\{“ .

< Michasl Setbin, Bsd (RN, 4760)
Brian R, Reeve, Esa. {(Bar No. 10197)
3883 Howard Hughes Parkway, Saite 1100
Las Vegas, NV §9169

Attorneys for Plaintiff
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NOTICE OF MOTION

it TO:  DEFENDANT MURRAY PETERSEN AND HIS COUNSEL OF RECORD

PLEASE TAKE NOTICE that Plaintiff will bring the foregoing MOTION TG STRIKE

JURY DEMAND on for hearing/decision on the 1 4day of OCTOBER 2613 in
CHAMBERS

Department | of the above-entitled Court.

Dated: September §1 2013 SNELL & WILMERL.P,

¥
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- &
By: ?{“ TN W\Sh\“xﬁvg\ B ]

;““‘viu hael jm*m £sg. (Bar No. 4760)

Byt R, Resve, Esq. (Bar No. 10197)
3883 Howard Hnghfe,&, Parkway, Suite 1100
Las Vegas, NV 89169

Atsorneys for Plaintiff

MEMORANDUM QF POINTS & AUTHORITIES
E INTRODUCTION

This is a deficiency action in which Plaintiff is seeking a deficiency judgment against
Defendant under NRS 49,495, Plaintiff loaned Red Card, LLC over $2.5 million dollars and
Defendani personaily guaranteed Red Card’s repayment of the debt. Red Card defanlied on the
ioan, which was secured by certain real property, and Plaintiff foreclosed on the property. Since
the proceeds from the foreclosure sale were insufficient to satisfy Red Card’s indebtedness,
Plaintiff secks a deficiency judgment against Defendant,

The Court shounld strike Defendant’s demand for a jury trial because he has noright o a

jury trial in a deficiency action. Neither the Nevada Constitution nor NRS Chapter 40 provide for

a jury trial in deficiency cases and thus Defendant’s demand for a jury trial is imprope:

H,  FACTUAL BACKGROUND

Red Card, LLC, (*Horrower”) and Plaintiff, as lender, entered into a Business Loan
Agreement in 2011 (the “Loan 4greement”) for a loan to repay a loan previously made by

Plaintiff to Borrower {the “Loan”). Bormrower executed two Promissory Notes in 2011 in favor of

UOARG4IRR
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Plaintiff, through which Borrower promised to pay Plaintiff the principal amounts of §1,444,898

Il (“Note A7) and $1,092.591 (“Note B} with interest on the unpaid principal balances from the

date of each note until paid.’

Rorrower, as Grantor, executed a First and Second Deed of Trust for the benefit of
Plaintiff, The First and Sccond Deed of Trust encumber the land commonly known as 8490
Westcliff Dr., Las Vegas, Nevada 89145 bearing Assessor Parcel No. 138-28-401-009 (the
*Property”).

Defendant executed a Commercial Guaranty in favor of Plaintiff pursuant fo which he
absolutely and unconditionally guaranteed full and punctual payment and satis{action of the
Indebiedness of Borrower 1o Plaintiff, and the performance and discharge of all Borrower’s
obiigations under the note and the related documents. Pursuant to NRS 40.495 and the terms set
forth in the “GUARANTOR'S WAIVERS” section of the Commercial Guaranty, Defendant
waived the provisions of NRS 40.430.

Borrower failed to make the monthly payments due on September 30, 2011 as agreed in

! the Loan Documents, and all subsequent payments (“Payment Defaule”). Defendant alse failed to

rmake the required payments under the Loan as agreed in the Commercial Guaranty. As a result

of Borrower and Defendant’s defaults, Plaintiff took steps to foreclose on the Property and
initiated the instant action. The Property was sold via trustee’s sale on June 18, 2012 for the sum
of 1,400,000 to Plaintiff leaving a substantial deficiency.

i LEGAL ARGUMENT

Nevada Rule of Civil Procedure 38(a) provides that “[tihe right of trial by jury as declared
by the Constitution of the State or as given by a statme of the State shall be preserved to the
pariies inviolate.” The Court should grant Plaintiff’s Motion to Strike Jury Demand because

Defendani does not have a constitutional or statutory right to a jury wial in a deficiency case,

"The Loan A greement, Note A, Note B, First Deed of Trust and Second Deed of Trust are
hereafter referred to collectively as the “Loan Documernts.”
<3
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A. There Is No Right Te A Jury Trial In A Deficiency Action Under The Nevada
Constitution

Article 1, Section 3 of the Nevada Constitution provides that “{tihe right of trial by Jury
shall be secured to all and remain inviolate forever].]” MNev, Const, art. 1, § 3, The Nevada
Supreme Court has held that this “refers to the right of trial by jury as it existed at the time of the
adoption of the Nevada Constitution, and does not confer any right thereto where it did not exist
at that time.” Hudson v. City of Las Vegas, 81 Nev. 677, 680, 409 P.2d 2435, 246-47 ( 1963}, The
constitutional provision for a jury trial “has not been considered as extending such righs but
simply as confirming and securing it as it was understood at common law.” 4 at 680, Thus, the
types of cases in which a parly was entitied to a jury trial before the Nevada Constitution was
adopied remain subject to a jury trial right today and those cases in which a party was not entitied
to a jury trial do not have such a right under the Constitution. Howard v. Siate, 83 Nev. 53, 57,
422 P.2d 548, S50 (19067,

In Nevada, deficiency actions against guarantors are governed by statute, See NRE

| 40.465 ef seq. Specifically, NRS 40.493 provides that a ereditor may commence an action apgainst

a guarantor to enforce an obligation to pay an indebtedness secured by a morigage or deed of trust
on real property either before or after foreclosure. The statute also provides that if the action is
conmmenced before the foreclosure, *[tihe court must hold a hearing and take evidence presented
by either party concerning the fair market value of the property as of the date of the
commencement of the action” and prescribes the formula by which the court must determine the
amount of the deficiency judgrent. /4 This statule was first enacted in 1987, approximately 1123
years after the adoption of the Nevada Constitution in 1864, Since there was no provision for this
type of statutory action in 1864, Defendant is not entitled to a jury trial under the Nevada
Coustitution.  See Life Investors fns. Co. of America v. Horizon Resources, 898 P23 478, 480-81
(Ariz. Ct. App. 1993) (coneluding that there was no constitutional or statutory right to a jury trial
in a deficiency action.).
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8. There Is No Right To A Jury Trial In A Deficiency Action Under NRS 40,465 ¢f seq.
Drefendant likewise does not have a statutory right to a jury trial. Nowhere in NRS
40.465-40.495 does the legislature grant a gnarantor the right to a jury trial in a deficiency action.

Rather, the legislature expressiy states that “the court” shall hold a hearing, take evidence and
determine the amount of the deficiency,

Courts should give effect to a statute’s plain meaning. MGM Mirage v. Nevada Ins. Guar.
Ass'n, 125 Nev 223, 228, 209 P.3d 766, 769 (2009). “When the language of a statute is plain and
unambiguous, such that it is capable of only one meaning, this court should not construe that
statute otherwise.” fd. at 228-29; see alsc Star Ins. Co. v, Neighbors, 122 Nev. 773,776, 138
P3d 507, 510 €2006) (explaining that when “the text of a statute is plain and unambiguous, a

court should impart it with ordinary meaning and not go beyond that meaning.”). With respect to

| Nevada's deficiency statutes specifically, the Nevada Supreme Cowrt has noted that since such

statutes “derogate from the common law” they should be “narrowly construed.” Key Bank of
Alaska v, Donnels, 106 Nev. 49, 53, 787 P.2d 382, 385 {1690},
WRS 40.495(4) provides:

if, before a foreclosure sals of real property, the obligee
commences an action against a guarantor, surety or other obligor,
other than the mortaagor or grantor of a deed of trusi, to enforce an
obligation o pay, satisfy or purchase all or part of an indebledness
or obligation secured by a mortgage or lien upon the real propeity:

() The conri must hold a hearin g’ and take ovidence pressnted by
either party concerning the fair market valoe of the property as of
the date of the commencement of the action. Notice of such hedring
st he served uponesll defendants who have appeared in the action
‘i against whom a judgment s sought, or upon their attormeys of
record, at keast 13 days befors the date set for the hearing.

(b} After the hearing, if the ¢onef awards winoney judgment
against the guarantor, surety oy other obligar who is personally
liabie for the debt, #he conrt wust nol rendey jirlgment for more
than:

* The hearing procedure set forth in NRS 40,495 undercuts any notion of a jury tral, Specifically,
under NRS 40.495(4)(a) a party seeking a defieiency judgment is only required to provide 15
days notice of the evidentiary hearing to determine the fr market vahue of the property. It would
he extremely difficult, if not unfeasible, to arrange for juries on such short netice,

e
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{1} The amount by which the amount of the indebtedness
exceeds the fair warket vakue of the property as of the date of the
commencement of the action; or

(23 If a foreclosure sale is concluded before a judgment is
entered, the amount that is the difference between the amount for
which the property was actually sold and the amount of the
indebtedness which was secured,

— whichever is the lesser amount.

{emphasis added). The language emphasized above unequivocally states that “the court” is to

{ hold a hearing and take evidence as to the fair market value of the property securing the

indebtedness. It also sets forth the methodology by which “the court” should render a deficiency
judgment after the hearing is concluded. The plain meaning of “court” is “{a] governmental body
consisting of one or more judges who sit 10 adjudicate disputes and administer justice.” BLACK'S
LAW DICTIONARY 356 (Tth ed, 1999). This plain meaning reading of the statute is further
buitressed by Howard v. State, where the appeliant asked the court to construe the term “court” in
a criminal statute to mean “judge and jury” rather than “judge” alone, and the Nevada Supreme
Court rejected such an interpretation, 83 Nev, at 36, The statute is plain and unambiguous — the
court is responsible for determining the deficiency amount, not a jury.

The legislature could have included language in the statute granting guarantors the right to
a jury trial but it did not do so. The fact that the legislature granted the right to a jury trial in NRS
40,310 (the same chapter as the deficiency statuies) in connection with summary proceedings for
obtaining possession of real property, recreational vehicles or mobile homes and unlawful
detainers, demonstrates that the legislature was capable of expressiy granting such a right in
guarantor deficiency actions, It did not do so. The legislature’s silence in this regard cannot be
overstated.

iv. CONCLUSION

Based on the foregoing, Plaintiff respecifully requests that the Court strike Defendant’s

demand for a jury trial.
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Dated: September {| |, 2013 SNELL & WILMER 3.L.P.

.-k‘,r \\
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1 s,
- M;gha@iﬁwm, 284 dfar '\0 476()
Brian R, Reeve, !:f;q {Bar Ne. 10197}
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169

Attarneys for Plaintiff

CERTIFICATE OF SERVICE

As an employee of Snell & Wilmer L.L.#., [ certify that I served a copy of the foregoing
MOTION TO STRIKE JURY DEMAND on Septersber { |, 2013, via United Siates Postal
Service, postage prepaid, to the following:

Richard McKnight, Esq.

Law Offices of Richard McKnight, P.C.
330 8. Third Street, #900

Las Vegas, NV 89101

Attorney for Defendant Murray Petersen
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An nf'thwﬁt: of Snell & Wilmer L.L.P.
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Electronically Filed
09/17/2013 02:13:33 PM

OPPS Qi b s

Richard McKnight, Esq.

Nevada Bar No. 001313

THE MCKNIGHT Law FirMm, PLLC
528 S. Casino Center Blvd., #335
Las Vegas, Nevada 89101

Phone: 702-388-7185

Fax: 702-589-9882

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
BANK OF NEVADA, a Nevada banking
corporation,
Case No A-13-680012-C
Plaintiff,
Dept. Ne 1
VS.
MURRAY PETERSEN, an individual,
Date:
Defendant. Time:

OPPOSITION TO MOTION TO STRIKE JURY DEMAND

Notwithstanding the Plaintiff”s arguments concerning the words “the court shall hold a
hearing...” as some sort of indication that Mr. Petersen is not entitled to a jury trial.!
However, this is not a run of the mill case where the only question is value on the day of the
foreclosure. The issue here is the damage done by the Bank’s receiver while the receiver ran
(or more properly mismanaged the property). Rather than employ a receiver familiar with
gaming and liquor laws in the state of Nevada, the bank employed a receiver from Arizona.
Consequently, for starters, the business lost its gaming revenue and liquor revenue; essential
parts of the business. In addition, a Dairy Queen franchise was lost as was a U-Haul franchise.

This is all set out in a document filed in the United States Bankruptcy Court for the District of

'For what it is worth the case of Thomas v. Valley Bank of Nevada, 97 Nev. 320, 629 P.2d 1205 (Nev.,
1981) tried by the undersigned and concerning a guarantor’s deficiency was a jury trial.

Page 1 of 2
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Nevada (attached hereto) in the Red Card, LLC bankruptcy.

Also during the period that the receiver was in charge, Mr. Petersen’s realtor procured
an offer of $1,990,000 which was from 7-11 an obvious leader in the convenience store
business. The bank refused to deal with this offer instead selling the property to Terrible
Herbst as is detailed in the attachment filed in Bankruptcy Court. Certainly Defendant is
entitled to a jury trial on the question of whether he should be given credit for the
$1,990,000.00 offer that was in hand from 7-11.

CONCLUSION

Defendant is entitled to a jury trial on the question of the damage done to the business

by the receiver and on the question of the whether he is entitled to a $1,990,000.00 credit.

Respectfully submitted 17" day of September 2013.

THE MCKNIGHT LAw Firm, PLLC

By: /s/ _Richard McKnight
Richard McKnight, Esq.

State Bar No. 1313

528 S. Casino Center Blvd., #335
Las Vegas, NV 89101

Attorneys for Defendant

CERTIFICATE OF MAILING

I hereby certify that on this 17" day of September 2013, I mailed first-class, postage
paid, a true and correct copy of the foregoing Opposition to Motion to Strike Jury Demand to
the following:

Michael D. Stein, Esq.
SNELL & WILMER, LLP

3883 Howard Hughes Pkwy., #1100
Las Vegas, NV 89169

/s/ Gwen Kopang
An Employee of The McKnight Law Firm, PLLC

Page 2 of 2
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Case 13-12227-lbr ®Doc 29 Entered 04/04/13 16:13:08“ age 1 of 568

Richard McKnight , Esq.
Nevada Bar No. 001313

The McKnight Law Firm, PLLC
528 S. Casino Center Blvd. #335
Las Vegas, Nevada 89101
rmcknight @lawlasvegas.com
Phone: 702-388-7185

Fax: 702-388-4393

UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEVADA
RED CARD, LLC, a Nevada limited Case Ne CV-§8-13-12227-Ibr
liability company,
Date:
Debtor. Time:

OPPOSITION TO MOTION TO EXCUSE RECEIVER’S
TURNOVER OF THE PROPERTY

Debtor, Red Card, LLC opposes the motion of Receiver to be excused from Turnover of
the Property owned by Red Card, LLC upon the basis that the receiver has not fulfilled his
reporting duties to the court that appointed him, has operated the business without the benefit of
proper licensing and has refused to pursue the best and highest offer for the property.

The Receiver was appointed by the Eighth Judicial District Court on November 19, 2012.
As part of that order (which is Exhibit 11 to the motion to be excused) the receiver was
instructed by the state court to file a report within 30 days of the order. That is to say, the report
was due by December 19, 2012 pursuant to the terms of the state court order (see page 12, | 2ee
of the order). The receiver did not file that report until March 21, 2013 (the day after Debtor filed
this bankruptcy) and even then the report was inaccurate and mis leading,

FACTS

By way of background what is at issue here is a convenience store located on Westcliff
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Drive. The convenience store sells gasoline, operates a U-Haul rental, operates slot machines,
sells tobacco, operates a Dairy Queen, sells liquor and beer. Murray Petersen, the sole member of
the limited liability company, had prior to the request for the appointment of receiver received a
letter of intent from 7 -1 1. Debtors position is as follows:

A) The receiver did not act in a manner of due diligence in responding to the initial
7-11 LOL The LOI was submitted to Anne Marie Berg of Bank of Nevada on November 8,
2012. The receiver was made aware of the LOI at an initial meeting on November, 20, 2012, and
the receiver did not respond to the offer until I anuary 28, 2013-almost 80 days from initial
submission and 70 days from our initial meeting (the LOl is attached as Exhibit A). During the
entire receivership, the receiver failed to inform the owner of potential sales documentation or
information.

B) The receiver is currently operating the store without a valid City of Las Vegas
Business License. Additionally, as of close of business, 5:30 PM, PDT, March 28, 2013, no
application has been submitted or received by the City of Las Vegas Business License Division
on behalf of the receiver.

o)} The receiver has "defaulted” on the Dairy Queen Franchise agreement by failure
to pay monthly royalty fees, and for use of non-authorized supplies and food products;. resulting
in the closure of Red Cards Dairy Queen operation, effective March 9, 2013, and a Notice of
Default submitted March 13, 2013. (Attached as Exhibit B).

D) The receiver used "retail outlets" to make purchases for supplies that are
restricted to purchase from licensed wholesalers in violation of NRS; in particular Tobacco
products (a violation of NRS 370.140 which requires a retailer to purchase tobacco products only

from a Nevada licensed wholesaler) and Alcoholic beverages which is a violation of NRS
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369.487 which provides:

NRS 369.487 Retailers to purchase liquor only from state-licensed wholesalers:
exceptions. Except as otherwise provided in NRS 369.4865 and 597.240, no
retailer or retail liquor dealer may purchase any liquor from other than a
state-licensed wholesaler.

E) The "Receiver's Inventory and Initial Report" due to the court within 30 days of

receivershii: order November 19, 2012 was filed at least 60 days late. Additionally, numerous

accounts by the report are inaccurate:

1) Page 3 of the report, item 3 states "No business tax returns had been filed
since at least 2008"-Nevada Dept. of Taxation records will show returns filed
every year, including 2012;

2) Page 3 of the report states "No financial statements had been prepared for
the past several years"-financials through End of Year, 2011 were provided to
Keith Jarvis of Bank of Nevada at meetings in June of 2012; additionally,
"Operating Financials" were provided to the receiver on November 26, 2012, and
November 28,2012. Operating Financials included year to date store sales, fuel
sales, gaming revenue, misc. revenue, and fuel inventory.

3) On Page 4 of the report the Receiver states: "U-haul removed all rental
vans from the property due to non-payment by Red Card in the amount of
$1,500.00, therefore ceasing all additional income received from this operation.”
This statement wasa not made by the U Haul Area Field Mana ger, who stated the
closure of the operation was based on the licensee, Murray Petersen, no longer
engaged in the operation. Further, the Area Field Manager, Eric Seckner, stated
he told the receiver this exactly, and no mention of an amount due ever became
part of conversation nor a reason for operations closure.

4) On Page 4 of the report the Receiver states: "3rd party gaming machines
were shut down by United Coin until it is determined as to whether the
Defendants gaming license is to be utilized" is direct contradiction to content of
emails of December 28, 2012, and December 31, 2012, which notified the

Receiver he must apply for a gaming license to continue the operation. See emails
attached as Exhibit C.

5) On Page 4 of the report the Receiver states: "the receiver found that
generated revenue from the business had been deposited into Defendant's personal
checking account. The Defendant indicated that the business revenues deposited
into the account was for reimbursement for business expenses.” In particular, a
personal business account at Bank of Nevada was used to pay for Fuel Purchases,
beginning in September, 2012, with full knowledge of the Bank. Those payments
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were made to Thomas Petroleum via ACH transactions, which must be approved
by the Bank.

6) On Page 5 of the report the Receiver states: "The Receiver continues to
work with Defendant in obtaining sufficient financial reports as well as
performing an audit over business operations to analyze staffing needs and
determine whether the additional businesses within the convenience store that
included United Postal Services, U-Haul moving supplies and rental van services,
utility bill payment services under Q Pay, UPS delivery services and 3rd party
gaming machines serve as a sustainable business to remain operating for the
property.” No such communication was directed from December 13, 2012, until
February 18, 2013. All available financials requested were submitted, as
previously noted on November 26, and November 28, 2012, with further
instructions as to the location of the back up hard copy location indicated in an
email of December 13, 2012. (Exhibit D) The receiver allowed the Q Pay account
to suspend around December 13, 2012, eliminating bill pay services, and the
receiver allowed the PC synergy account to suspend around January 8, 2013,
eliminating all postal transactions, therefore, eliminating those sources of revenue.

RECEIVER RESISTS HIGHEST AND BEST OFFER

Murray Petersen, the manager of Red Card, LLC received an offer from 7-11 Stores
offering to purchase the Red Card operation. The offer was transmitted to the receiver but the
receiver refuses to act upon it despite the fact that the offer is for $1,990,000.00.

Attached hereto as Exhibit E is the purchase and sale agreement the receiver received in
February, 2013 with Terrible Herbst as the buyer-through a limited liability company named
Durango Partners, LLC, with Tim Herbst as president. The Durango Partners offer was for
$1,500,000.00 or $490,000.00 less than the 7-11 offer. The connection runs deeper however.
When the receiver replaced Mr. Petersen as the manager on December 5, 2012, the receiver
named as the manager: Art Holt, an employee and store manager for Terrible Herbst. It is
apparent that the receiver is not interested in the best and highest offer but rather is interested in
making sure that the Herbst organization gets the store.

Additionally, the manager in place, Art Holt, purchased alcohol and tobacco supplies

intended for resale from retail establishments, thus violating NRS. Mr. Holt being in a position
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BANK OF NEVADA, a SUPREME COURT CASE NO. 66568
Nevada Banking corporation,
District Court Case No. A-13-680012-C
Appellant,

VS.

MURRAY PETERSEN, an

individual,
Respondent.
APPEAL
From the Eighth Judicial District Court
The Honorable KennethCory, District Judge
JOINT APPENDIX
VOLUME | (Part 2 of 3)

DOCUMENNAME DATHE-ILED VOLUME PAGE
Commissioner'®ecisionon 6/24/2013 I AA114 AA119
Requesfor Exemption
CourtMinutesof Minute Orderre 7/2/2014 v AAG88
PlaintiffsRule59e Motion to Alter
or AmendJudgment
CourtMinutesre Motion to Amend | 6/23/2014 v AAG87
Judgment

1r
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DATH-ILED

VOLUME

PAGE

CourtMinutesre Plaintiff'sMotion
for Summaryudgmentand
Defendant'sOppositionto Motion
for SummaryJudgment
Crossmotiorfor Summary
Judgment

4/15/2014

AAS45

CourtMinutesre Pretrial
Conference

5/8/2014
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Defendant'sAnswerto Complaint

5/20/2013

AA110

AA113

Defendant'sOppositionto Motion
for SummaryJudgment
Crossmotiorfor Summary
Judgment

3/21/2014

AA417

AA433

Defendant'sOppositionto Motion
to Alteror Amend

6/6/2014

AA663

AAGT77

Defendant'sOppositionto Motion
to StrikeJuryDemand

9/17/2013

AA141

AA151

Defendant'sReplyto Oppositionto
Defendant'sMotion for Summary
Judgment

4/9/2014

AA522

AAS44

Defendant'sSupplementaPoints
and Authoritiesin supportof
Defendant'sMotion for Summary
Judgmentndin Oppositionto
Plaintiff'sMotion for Summary
Judgment

7/3/2014

AA689

AAG91

Findingsof Fact,Conclusionsf Law
andJudgment

5/8/2014

AA596

AAS599

JointCaseConferenceReport

7/25/2013

AA120

AA127

Noticeof Appeal

9/22/2014

AA704

AAT17

Noticeof Entryof OrderDenying
Plaintiff'sMotion for Summary
Judgmentand OrderGranting
Defendant'sCountermotionfor
SummaryJudgment

5/9/2014

AAG02

AAG605
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Noticeof Entryof OrderDenying
Plaintiff'sRule59e Motion to Alter
or AmendJudgment

9/18/2014

v

AA700

AA703

Noticeof Entryof Stipulationand
OrderregardingPlaintiff'sMotion
for SummaryJudgment

3/7/2014

AA413

AA416

Noticeof Entryof Stipulationand
Orderregardingthe fair market
valueof property, tried by the
Court,no transferof case

12/16/2013

AA157

AA160

OrderDenyingPlaintiff'sMotion for
SummaryJudgmentand Order
GrantingDefendant's
Countermotionfor Summary
Judgment

5/8/2014

AA600

AA601

OrderDenyingPlaintiffsRule59e
Motion to Alter or AmendJudgment

9/17/2014

AA698

AAG99

OrderSettingCivilJuryTrialand
PretrialProcedures

8/16/2013

AA131

AA133

PlaintiffsComplaint

4/12/2013

AA001

AA107

Plaintiff'sMotion for Summary
Judgment

1/16/2014

AA161

AA410

Plaintiff'sMotion to StrikeJury
Demand

9/11/2013

AA134

AA140

Plaintiff'sReplyin supportof
Motion for Summaryudgmeniand
Oppositionto Countermotionfor
SummaryJudgment

4/3/2014

AA434

AAS521

Plaintiff'sReplyin supportof
Motion to StrikeJuryDemand

10/7/2013

AA152

AA154

Plaintiff'sReplyin supportof Rule
59eMotion to Alter or Amend
Judgment

6/16/2014

AAG78

AA686

Plaintiff'sRule59e Motion to Alter
or AmendJudgment

5/23/2014

AA606

AAGG2
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DOCUMENNAME DATHE-ILED VOLUME PAGE
Plaintiff'sSupplementaBriefre Lavi | 7/28/2014 AV AAG92 AAG97
v. EighthJudiciaDistrict Court
Schedulingrder 8/2/2013 I AA128 AA130
Stipulationand Orderre the fair 12/13/2013 I AA155 AA156
marketvalueof property, tried by
the Court,no transferof case
Stipulationand Orderregarding 3/6/2014 1 AA411 AA412
Plaintiff'sMotion for Summary
Judgment
Summongo Murray Petersorwith | 4/23/2013 I AA108 AA109
the Affidavitof Service
Transcriptof Proceedingse All 5/7/2014 1] AA546 AA594
PendingVotions
Transcriptof Proceedingse 9/26/2014 Y AA718 AAT58

Plaintiff'sRule59e Motion to Alter
or AmendJudgment

4r




CERTIFICATE OF SERVICE

[, the undersigned, declamader penalty of perjury, #t | am over the age of
eighteen (18) years, and | am not a pddynor interested in, this action. On
February 6, 2015, | caused be served a true and correct copy of the foregoing
JOINT APPENDIX VOLUME | (Part 2 of 3) upon the following by the method

indicated:

BY E-MAIL: by transmitting via e-mail the document(s) listed
above to the e-mail addressesfedih below and/or included on the
Court’s Service List fothe above-referenced case.

BY U.S. MAIL: by placing the document(s) listed above in a sealed
envelope with postage thereon futisepaid, in the United States mail
at Las Vegas, Nmda addressed as set forth below.

BY ELECTRONIC SUBMISSION: submitted to the above-entitled
- Court for electronic filing and seioe upon the Court's Service List
for the above-referenced case.

/sl Ruby Lengsavath
An Employee of Snell & Wilmer.L.P.
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Nevada Banking corporation, Electronically Filed

District Court Case No. A-1$%%$e§p<2@01§§doe4&]1;np'm'

Clerk of Supreme Court
Appellant,

VS.

MURRAY PETERSEN, an

individual,
Respondent.
APPEAL
From the Eighth Judicial District Court
The Honorable KennethCory, District Judge
JOINT APPENDIX
VOLUME | (Part 1 of 3)

DOCUMENNAME DATH-ILED VOLUME PAGE
Commissioner'®ecisionon 6/24/2013 I AA114 AA119
Requesfor Exemption
CourtMinutesof Minute Orderre 7/2/2014 \Y AA688
PlaintiffsRule59e Motion to Alter
or AmendJudgment
CourtMinutesre Motion to Amend | 6/23/2014 v AAGB87
Judgment

1r

Docket 66568 Document 2015-04097



DOCUMENNAME

DATH-ILED

VOLUME

PAGE

CourtMinutesre Plaintiff'sMotion
for Summaryudgmentand
Defendant'sOppositionto Motion
for SummaryJudgment
Crossmotiorfor Summary
Judgment

4/15/2014

AAS45

CourtMinutesre Pretrial
Conference

5/8/2014

AA595

Defendant'sAnswerto Complaint

5/20/2013

AA110

AA113

Defendant'sOppositionto Motion
for SummaryJudgment
Crossmotiorfor Summary
Judgment

3/21/2014

AA417

AA433

Defendant'sOppositionto Motion
to Alteror Amend

6/6/2014

AA663

AAGT77

Defendant'sOppositionto Motion
to StrikeJuryDemand

9/17/2013

AA141

AA151

Defendant'sReplyto Oppositionto
Defendant'sMotion for Summary
Judgment

4/9/2014

AA522

AAS44

Defendant'sSupplementaPoints
and Authoritiesin supportof
Defendant'sMotion for Summary
Judgmentndin Oppositionto
Plaintiff'sMotion for Summary
Judgment

7/3/2014

AA689

AAG91

Findingsof Fact,Conclusionsf Law
andJudgment

5/8/2014

AA596

AAS599

JointCaseConferenceReport

7/25/2013

AA120

AA127

Noticeof Appeal

9/22/2014

AA704

AAT17

Noticeof Entryof OrderDenying
Plaintiff'sMotion for Summary
Judgmentand OrderGranting
Defendant'sCountermotionfor
SummaryJudgment

5/9/2014

AAG02

AAG605

2r




DOCUMENNAME

DATH-ILED

VOLUME

PAGE

Noticeof Entryof OrderDenying
Plaintiff'sRule59e Motion to Alter
or AmendJudgment

9/18/2014

v

AA700

AA703

Noticeof Entryof Stipulationand
OrderregardingPlaintiff'sMotion
for SummaryJudgment

3/7/2014

AA413

AA416

Noticeof Entryof Stipulationand
Orderregardingthe fair market
valueof property, tried by the
Court,no transferof case

12/16/2013

AA157

AA160

OrderDenyingPlaintiff'sMotion for
SummaryJudgmentand Order
GrantingDefendant's
Countermotionfor Summary
Judgment

5/8/2014

AA600

AA601

OrderDenyingPlaintiffsRule59e
Motion to Alter or AmendJudgment

9/17/2014

AA698

AAG99

OrderSettingCivilJuryTrialand
PretrialProcedures

8/16/2013

AA131

AA133

PlaintiffsComplaint

4/12/2013

AA001

AA107

Plaintiff'sMotion for Summary
Judgment

1/16/2014

AA161

AA410

Plaintiff'sMotion to StrikeJury
Demand

9/11/2013

AA134

AA140

Plaintiff'sReplyin supportof
Motion for Summaryudgmeniand
Oppositionto Countermotionfor
SummaryJudgment

4/3/2014

AA434

AAS521

Plaintiff'sReplyin supportof
Motion to StrikeJuryDemand

10/7/2013

AA152

AA154

Plaintiff'sReplyin supportof Rule
59eMotion to Alter or Amend
Judgment

6/16/2014

AAG78

AA686

Plaintiff'sRule59e Motion to Alter
or AmendJudgment

5/23/2014

AA606

AAGG2

3r




DOCUMENNAME DATHE-ILED VOLUME PAGE
Plaintiff'sSupplementaBriefre Lavi | 7/28/2014 AV AAG92 AAG97
v. EighthJudiciaDistrict Court
Schedulingrder 8/2/2013 I AA128 AA130
Stipulationand Orderre the fair 12/13/2013 I AA155 AA156
marketvalueof property, tried by
the Court,no transferof case
Stipulationand Orderregarding 3/6/2014 1 AA411 AA412
Plaintiff'sMotion for Summary
Judgment
Summongo Murray Petersorwith | 4/23/2013 I AA108 AA109
the Affidavitof Service
Transcriptof Proceedingse All 5/7/2014 1] AA546 AA594
PendingVotions
Transcriptof Proceedingse 9/26/2014 Y AA718 AAT58

Plaintiff'sRule59e Motion to Alter
or AmendJudgment

4r




CERTIFICATE OF SERVICE

[, the undersigned, declamader penalty of perjury, #t | am over the age of
eighteen (18) years, and | am not a pddynor interested in, this action. On
February 6, 2015, | caused be served a true and correct copy of the foregoing
JOINT APPENDIX VOLUME | (Part 1 of 3) upon the following by the method

indicated:

BY E-MAIL: by transmitting via e-mail the document(s) listed
above to the e-mail addressesfedih below and/or included on the
Court’s Service List fothe above-referenced case.

BY U.S. MAIL: by placing the document(s) listed above in a sealed
envelope with postage thereon futisepaid, in the United States mail
at Las Vegas, Nmda addressed as set forth below.

BY ELECTRONIC SUBMISSION: submitted to the above-entitled
- Court for electronic filing and seioe upon the Court's Service List
for the above-referenced case.

/sl Ruby Lengsavath
An Employee of Snell & Wilmer.L.P.

5r














































































































































































