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LAS VEGAS, NEVADA, THURSDAY, SEPTEMBER 26, 1985

THE COURT: C69269, STATE OF NEVADA VERSUS DALE
FLANAGAN, RANDOLPH MOORE, JOHN LUCKETT AND ROY MCDOWELL. THE

RECORD WILL REFLECT THE PRESENCE OF EACH OF THE DEFENDANTS,

o ;s W -

MR. FLANAGAN REPRESENTED BY MR. PIKE, MR. MOORE BY MR. POSIN,

MR. LUCKETT BY MR. SMITH AND MR, MCDOWELL BY MR. HANDFUSS.

THE RECORD WILI ALSO REFLECT THE PRESENCE OF MR.

HARMON AND MR, SEATON REPRESENTING THE STATE AND THE ABSENCE

o w oo 1

OF THE JURY.

11 WE ARE CONVENING THIS MORNING FOR THE PURPOSE OF
12 EXAMINING, CHARACTERIZING AND DETERMINING ADMISSIBILITY OF

13 VARIOUS ALLEGED CO-CONSPIRATOR STATEMENTS OR DECLARATIONS AND
14 FOR THE DETERMINATION OF VARIOUS MOTIONS.

15 GENTLEMEN, I TRUST THE ACCOMMODATIONS ARE

16 SATISFACTORY; SATISFACTORY IF NOT NOTHING MORE?

17 MR. PIKE: YES, YOUR HONOR.

18 THE COURT: WE ARE RATHER JAMMED IN THIS MORNING.

19 MY PREFERENCE, ALTHOUGH I WOULD HEAR REASON TO ALTER FROM
20 THIS PROCEDURE, WOULD BE TO EXAMINE THE LIST OF THE ALLEGED
21 DECLARATIONS FIRST AND DETERMINE THEIR CHARACTER AND

22 ADMISSIBILITY IF THAT IS AGREEABLE TO COUNSEL.

23 MR. HARMON: YES, YOUR HONCR.

24 MR. PIKE: YES, YOUR HONOR.

25 THE COURT: MR. HARMON, DOES EACH ATTORNEY HAVE A
3
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1 LIST OF THE DECLARATIONS THAT THE STATE HAS PROPOUNDED?

2 MR. PIKE: I HAVE ONE ON BEHALF OF DALE FLANAGAN,

3 MR. POSIN: YES, I DO, YOUR HONOR.

4 THE COURT: MR. HANDFUSS AND MR. SMITH?

5 MR. HANDFUSS: YES, SIR.

6 MR, SMITH: YES, SIR.

7 THE COURT: WE WILL WORK ON THAT LIST. MR.

8 HARMON, WOULD YOU LIKE TO PROCEED?

9 MR. HARMON: YOUR HONOR, THANK YOU. PERHAPS IT
10 WOULD BE APPROPRIATE TO BEGIN BY REFERRING TO THE CASE THAT
11 WE CONSIDER TO BE THE WATERSHED CASE IN THIS JURISDICTION ON
12 THE SUBJECT OF CO-CONSPIRATOR DECLARATIONS, THAT BEING
13 COLDSMITH VERSUS SHERIFF, WHICH IS REPORTED AT 85 NEVADA, PAGE
14 295. DECISION WAS RENDERED IN 1969%.

15 | T WANT TO POINT OUT, AS GOLDSMITH MENTIONS IN THE
16 OPINION, THAT SINCE CONSPIRACY CASES ARE MANY TIMES DIFFICULT
17 TO PROVE AND RARELY IS THERE A SITUATION WHERE THE
18 PROSECUTION IS IN A POSITION TO OFFER DIRECT EVIDENCE TO
19 SUPPORT ITS CHARGES, THAT GREAT LATITUDE SHOULD BE SHOWN IN
20 THE INTRODUCTION OF TESTIMONY.
21 THE OPINION STATES, "IT IS ENOUGH THAT THE
22 EVIDENCE OFFERED TENDS TO ELUCIDATE THE INQUIRY OR TO
23 ASSIST IN DETERMINING THE TRUTH."
24 THE COURT SAYS, "THE COURTS AS A GENERAL RULE DO
25 NOT REVERSE JUDGMENTS BECAUSE OF THE ORDER IN WHICH THE

4
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TESTIMONY WAS RECEIVED."

THE DECISION GOES ON TO READ, "WHEN THE
CONSPIRACY IS ONCE SUFFICIENTLY ESTABLISHED, ACTS AND
STATEMENTS OF THE CONSPIRATOR MAY BE USED AGAINST ALL ENGAGED
IN THE CONSPIRACY. IN THE ADMISSION OF THIS TYPE OF
EVIDENCE, THE TRIAL COURT HAS A WIDE DISCRETION, "

NOW, WITH THAT IN MIND, YOUR HONOR, AND ALSO
CITING AS OUR PRIMARY AUTHORITY THE STATUTE SECTION 51.035,
SUBHEADING 3(E), IT IS OUR CONTENTION THAT MOST OF THE
DECLARATIONS, WHICH WE HAVE SET OUT ON THE LIST WE FILED
YESTERDAY, ARE ADMISSIBLE IN THIS CASE.

THERE ARE TWO AREAS WHERE WE ARE WILLING TO
CONCEDE THAT THE COURT, AT LEAST DURING THE CASE IN CHIEF,
SHOULD NOT PERMIT INTRODUCTION.

AND, IN FACT, WILL ADVISE THE COURT AND COUNSEL
THAT REGARDING THE CONVERSATIONS WAYNE WITTIG HAD WITH THE
DEFENDANT FLANAGAN, WHICH APPARENTLY COMMENCED THE DAY AFTER
THE CRIMES AND CONTINUED IN BITS AND PIECES FOR SEVERAL WEEKS
AFTER THAT, IT SEEMED TO BE STRICTLY A NARRATIVE. I DON'T
THINK IN VIEW OF THE CASE LAW THAT WE ARE IN A POSITION TO
ARGUE.

THE COURT: YOU ARE ALLUDING TO NUMBER 1772

MR. HARMON: NUMBER 17, YOUR HONOR. IT'S NOT OUR
CONTENTION AT THIS POINT THAT THOSE CONVERSATIONS WERE IN THE

COURSE OF AND FURTHERED THE CONSPIRACY.
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ALSO, PARAGRAPH 24, WHICH DEALS WITH MEHLIA EOORE,
THE TELEPHONE CONVERSATION OCCURRING, ACCORDING TO HER,
BETWEEN HERSELF AND HER BROTHER RANDY MOORE, WHICH.EVIDE&TLY
WAS A FEW DAYS AFTER DECEMBER THE 9TH, 1984.

AT THIS POINT, JUDGE, WE ARE NOT PURSUING THE
CLAIM THAT 'THOSE ARE CO-CONSPIRATOR DECLARATIONS.

THE COURT: SO THAT I UNDERSTAND, ARE YOU SEEKING
TO UTILIZE EITHER OF THOSE IN ANY FASHION AS AN ADMISSION
AGAINST INTEREST? i

MR. HARMON: NOT AT THIS POINT, YOUR HONOR.? IF
CERTAIN DEFENDANTS TAKE THE WITNESS STAND AND TESTIFY AﬁD ARE
THEN SUBJECTED TO CROSS-EXAMINATION, THEN THAT PRESENTS;AN
ENTIRELY DIFFERENT SITUATION. .

BUT, IN TERMS OF ADMISSIONS AGAINST INTEREST OR
THE CO-CONSPIRATOR DECLARATION, WE WON'T BE OFFERING THE
WITTIG OR THE MEHLIA MOORE DECLARATIONS. |

WITH THOSE EXCEPTIONS, YOUR HONOR, I WOULD STATE
THAT YN ALL OTHER PARAGRAPHS, IT'S THE POSITION OF THE STATE
THAT THE STATEMENTS ARE ADMISSIBLE UNDER 51.035, SUBHEADING
3(E).

- THE COURT: VERY GOOD, THANK YOU. !

MR. HARMON: I WOULD POINT OUT, AS THE COUR& IS
AWARE, FROM THE CASE OF FISH VERSUS STATE, WHICH WE CITE IN
OUR BRIEF, THE PERSON THROUGH WHOM THE DECLARATIONS_ARE;

PRESENTED TO THE COURT NEED NOT BE A CONSPIRATOR.
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IN THE FISH CASE, CONSTANCE MILLER, WHO WAS THE
WIFE OF DAVID MILLER, ONE OF THE CONSPIRATORS IN THAT CASE,
WAS A WITNESS WHO DESCRIBED MANY DECLARATIONS MADE TO HER.

AND THE SUPREME COURT IN FISH MADE IT VERY CLEAR
THAT IT DIDN'T AFFECT ADMISSIBILITY BECAUSE CONSTANCE MILLER,
LIKE ANGELA SALDANA AND JOHN LUCAS AND MICHELLE GRAY AND
OTHERS IN THE CASE BEFORE THE COURT, ALSO ARE NOT
CO-CONSPIRATORS BUT THAT DOES NOT AFFECT ADMISSIBILITY.

WE UNDERSTAND THAT THERE MUST BE INDEPENDENT
EVIDENCE OF A CONSPIRACY BEFORE THE COURT MAY GO TO THE:
SECOND STAGE AND CONSIDER WHETHER THE STATEMENTS WERE Iﬁ
FURTHERANCE OF THE CONSPIRACY,

THE CASES OF FISH AND CRANFORD AND PETERSON AND
GOLDSMITH, ALL OF WHICH WE CITE IN OUR BRIEF, POINT OUT THAT
INDEPENDENT EVIDENCE OF A CONSPIRACY NEED ONLY BE SLIGHT
EVIDENCE.

AND NOT TO BELABOR THE POINT, IT SEEMS VERYi
CLEAR TO US, YOUR HONOR, THAT AFTER THE COURT HAS CONSIDERED
THE TESTIMONY OF JOHN LUCAS, WHO PLACES BY HIS TESTIMON? FIVE
OF THE SIX CONSPIRATORS AT 337 NORTH 13TH STREET THE NIGHT OF
NOVEMBER THE 5TH, 1984 AND THEN TESTIFIES THAT ALL SIX |
RETURNED TOGETHER THE FOLLOWING MORNING, PERHAPS BETWEEﬁ ONE
O'CLOCK AND 1:30 A.M.

AND ALSO THE TESTIMONY OF TOM AKERS, WHO

TESTIFIES THAT HE AND THE OTHER FIVE CONSPIRATORS LEFT THE




MOORE RESIDENCE IN HIS EL CAMINO.
HE DESCRIBES HEARING A WINDOW BREAK AND SHOTS AND

SCREAMS. HE DESCRIBES THE LOCATION OF MR. LUCKETT, WHO ﬁAD A

R

SMWED-~OFF RIFLE IN HIS HAND. HE DESCRIBES THE QOTHER FOUR
RUNNING FROM THE AREA OF THE FRONT DOOR OF THE GORDON
RESIDENCE.

IT SEEMS VERY CLEAR FROM THE EVIDENCE OFFEREP BY

LUCAS AND AKERS THAT THERE IS EVIDENCE OF A CONSPIRACY.E THAT

o o =1 o O

REALLY, I THINK, BRINGS US, SINCE I SUBMIT THE COURT I8
10 JUSTIFIED IN CONSIDERING NRS 51.035, SUBHEADING 3 (E) IN VIEW
11 OF THAT, AS TO WHETHER THE CONSPIRACY WAS STILL PENDING%AND
12 WHETHER THE STATEMENTS MADE FﬁRTHERED THE CONSPIRACY, :

13 IN GOLDSMITH AND THE CREW CASE AND THE FOSS CASE,

14 | ALL OF WHICH WE HAVE CITED IN OUR BRIEF, IT IS POINTED QUT
15 | THAT A CONSPIRACY DOESN'T NECESSARILY END WITH THE |

16 | PERPETRATION OF THE CRIMES, IT CONTINUES UNTIL ITS CENTRAL
17 | AIM HAS BEEN ACHIEVED. :

18 [N GOLDSMITH, THE CENTRAL AIM WAS OBTAINING!

s | INSURANCE PROCEEDS. AND THAT CASE IS DIRECTLY ANALOGOUS TO
0 | THIS ONE BECAUSE WE ARE CONTENDING, AND I THINK OUR |

21 | CONTENTION IS SUPPORTED BY THE RECORD, THAT THE PRIMARYI

22 | MOTIVATION IN THE KILLING OF THE GORDONS WAS INHERITANCE AND
23 | INSURANCE. :

24 AND SO OBVIOUSLY THE CONSPIRACY WAS STILL PENDING

25 EVEN AFTER THE GORDONS WERE KILLED,'BECAUSE THE PARTIES;HOPED

AA19
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TO COLLECT ON EITHER INHERITANCE OR INSURANCE,

AND AS HAS BEEN POINTED OUT, THE REASON FOR THE
INVOLVEMENT OF OTHERS BESIDES MR. FLANAGAN WAS THAT THEY
HOPED TO RECEIVE PAYMENTS FROM HIM AFTER HE HAD COLLECTED.

GOLDSMITH IS ALSO VERY HELPFUL IN THE FINAL LEGAL
AREA AND THAT IS WHAT IS MEANT BY FURTHERING THE CONSPIRACY.
T DIRECT THE COURT'S ATTENTION TO PAGE 93 OF THAT OPINION.

AND ALSO CERTAINLY ENCOURAGE THE COURT, BEFORE
RULING ON THE MATTERS BEFORE IT, TO CONSIDER WHAT TYPES OF
DECﬂARATIONS WERE CONSIDERED BY THE COﬁRT IN GOLDSMITH TO
FURTHER THE CONSPIRACY IN THAT CASE.

AT PAGE 93, THE COURT POINTS OUT, "THAT
CONSTRUING THE EXPRESSION IN FURTHERANCE OF THE CONSPIRACY
REFERENCES NOT TO THE ADMISSIONS AS SUCH, BUT RATHER TO THE
ACT CONCERNING WHICH THE ADMISSION IS MADE.”

"THAT IS TO SAY, IF THE ACT OR DECLARATION
CONCERNING WHICH THE ADMISSION OR DECLARATION IS MADE BE IN
FURTHERANCE OF THE CONSPIRACY, THEN IT MAY BE SAID THAT THE
ADMISSION IS IN FURTHERANCE OF THE CONSPIRACY, "

THERE ARE SOME GOOD EXAMPLES OF THAT IN THE
GOLDSMITH CASE, WHEN GERNOT MATTHEIS TESTIFIED THAT HE HAD A
CONVERSATION WITH CONSPIRATOR TED LINN ON AUGUST THE 27TH,
1967, THE CONVERSATION WAS AS FOLLOWS:

LINN SAID, "WELL, WE HAD TO KILL A COUPLE OF GUYS

AND BULLETS WERE FLYING AROUND THE CAR AND ONE CREASED GLENN

AA20
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LUCAS IN THE BACK OF THE HEAD. AND ANOTHER ONE ALMOST HIT ME
AND WENT IN THE DASHBOARD OF THE CAR RIGHT NEXT TO THE
RADIO."

YOU KNOW, IT SEEMS TO ME ANYBODY WHO READ THAT
OPINION THINKS HOW COULD THAT FURTHER THE CONSPIRACY., IT
SEEMS TO BE SIMPLY LINN TELLING MATTHEIS, "WE HAD TO KILL A
COUPLE OF PEOPLE AND BULLETS WERE FLYING AROUND AND I ALMOST
GOT HIT."

WELL, IT MAKES SENSE IF WE REALiZE AS GOLDSMITH
ARTICULATES LATER THAT 'TO FURTHER, THAT DOESN'T MEAN THAT THE
STATEMENT ITSELF FURTHERS, BUT IT MEANS THAT THE STATEMENT
REFERS BACK TO ACTS OR STATEMENTS WHICH DID FURTHER THE
CONSPIRACY.

THAT'S FURTHER REITERATED BY THE VERY NEXT
DECLARATION THAT THE COURT RULED FURTHERED THE CONSPIRACY.
T IS LINN AGAIN TO MATTHEIS. AND HE SAYS THAT THE TWO MEN
THEY HAD KILLED WERE LARRY OLINGER AND ROBERT STUCKER.

HE SAID, "WELL, DAVE GOLDSMITH ASKED ME TO FIND
SOMEBODY TO HAVE THEM KILLED. AND I FOUND LINN AND LUCAS TO
DO IT BUT THE WHOLE DEAL WAS A FAILURE FROM THE BEGINNING. "

IN FACT, AS THE COURT GOES THROUGH THESE VARIOUS
STATEMENTS IN GOLDSMITH, IT SEEMS TO ME THAT THE LEAST THAT
CAN BE SAID WITH THE ALREADY STATED PARALLELS BETWEEN THE
CASES, ARE THAT IF THOSE STATEMENTS AND DECLARATIONS WERE

ADMISSIBLE, IF THE COURT COULD FIND USING THE PREMISE THAT

10
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GREAT LATITUDE SHOULD BE SHOWN IN THE ADMISSION, THAT THEY
WERE ADMISSIBLE IN THAT CONSPIRACY CASE, THEN THE STATEMENTS
WE PROPOUND ARE CERTAINLY ADMISSIBLE IN THIS CASE.

AND VERY QUICKLY JUST TO RUN DOWN THE LIST.
RUSTY HAVENS HAS TESTIFIED TO TWO SEPARATE INCIDENTS WHERE
THERE WERE CONVERSATIONS. HE DESCRIBES AN OCTOBER MEETING.

IT'S APPARENT TO THE PROSECUTION THAT THE
CONVERSATION, WHICH HE SAID INVOLVED HIMSELF, AKERS, WALSH,
MOORE AND FLANAGAN, INVOLVED PLANNING AND DISCUSSION OF THE
MODUS OPERANDI OF THE GORDON KILLINGS.

THE COURT: MR, BARMON, IF I MAY, ARE YOU
CONTEMPLATING TO GO THROUGH YOUR LIST NOW IN SUBSTANCE?

MR. HARMON: ONLY IF THE COURT THINKS THAT WOULD
BE HELPFUL. |

THE COURT: I THINK WE WILL HAVE TO DO THAT
ULTIMATELY. BUT WHAT I WAS GOING TO SUGGEST, PERHAPS WE
ALLOW COUNSEL TO RESPOND TO SOME OF THE LEGAL ARGUMENTS AND
WE WILL GO THROUGH THEM ONE AT A TIME.

COUNSEL, IS THERE ANY COMMENT YOU CARE TO MAKE IN
RESPONSE TO THOSE THINGS MR. HARMON SAID THUS FAR? AND I
THINK WE MIGHT ESTABLISH SOME SORT OF PROCEDURE AS TO WHO
WOULD LEAD OFF IN THESE MATTERS AT LEAST AT TRIAL.

IN BETWEEN NOW AND THE TIME WE ACTUALLY BEGIN OUR
TRIAL, YOU MIGHT WANT TO CONFER. I AM ADDRESSING DEFENSE

COUNSEL TO SEE WHAT ORDER YOU WOULD LIKE TO BE ADDRESSED WHEN

11
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IT COMES TIME TO RESPOND.

AT THIS TIME, IT DOESN'T MATTER PARTICULARLY. I
SEE MR. SMITH START TO RISE, IF YOU CARE TO, MR. SMITH.

MR. SMITH: YOUR HONOR, AS THE COURT AND COUNSEL
ARE AWARE, I SUBMITTED RATHER EXHAUSTIVE POINTS AND
AUTHORITIES ON THE ISSUE OF THE CO-CONSPIRATOR EXCEPTIOR TO
THE HEARSAY RULE.

I HAVE INTERPRETED GOLDSMITH ANOTHER WAY, I
THINK IT IS SUBJECT TO A REASONABLE INTERPRETATION ANOTHER
WAY. BUT, IN ANY EVENT, I THINK WE ALL HAVE TO CONCEDE IN
LIGHT OF THE PLETHORA OF CASES WHICH HAVE BEEN HANDED DOWﬂ
AFTER GOLDSMITH, THAT GOLDSMITH IS A LOUSY CASE AS FAR AS ITS
REASONING IS CONCERNED.

IT LEAPS QUANTUMLY TO CERTAIN CONCLUSIONS WITHOUT
ANY REAL HISTORIC BASIS IN THE LAW.

CERTAINLY, THE CRUCIAL BASIS FOR THE
CO~CONSPIRATOR EXCEPTION TO THE HEARSAY RULE IS STATEMENTS
MADE IN FURTHERANCE OF THE CONSPIRACY HAVE INHERENT
TRUSTWORTHINESS.

AND WITHOUT ACTUALLY FURTHERING A MAIN OBJECTIVE
OF THE CONSPIRACY BY THE STATEMENT ITSELF, THERE IS
ABSOLUTELY NO GUARANTEE THAT THE STATEMENT IS TRUSTWORTHY
AND, HENCE, NO BASIS FOR AN EXCEPTION TO THE HEARSAY RULE.

THERE CAN BE NO MORE DAMAGING TESTIMONY, I

SUBMIT, THAN TO HAVE ONE CO-CONSPIRATOR MAKE A STATEMENT TO A

12




1 | THIRD PARTY AFTER THE FACT OF A CRIME IMPLICATING ANOTHER
o | DEFENDANT AND THAT DEFENDANT HAVE ABSOLUTELY NO BASIS TO
3 | CONFRONT THAT STATEMENT WHICH IS MADE AGAINST HIM.
4 THE STATE APPARENTLY HAS CONCEDED THAT STATEMENTS
5 | MADE BY RANDY MOORE ON THE TELEPHONE TO HIS SISTER ARE NOT IN
6 | FURTHERANCE OF THE CONSPIRACY.
7 IF THAT IS CONCEDED, I CANNOT UNDERSTAND HOW IN
§ | THE WORLD THE STATE CAN CONTINUE TO ASSERT THAT STATEMENTS
5 | MADE AFTER THE CRIME BY CODEFENDANTS TO THIRD PARTIES ARE IN
10 | PURTHERANCE OF THE CONSPIRACY.
11 IT SEEMS THAT IT'S IMPORTANT TO FOCUS ON WHAT IN
12 | PURTHERANCE MEANS. I HAVE CITED TO THE COURT THE CASE OF
13 | GRUNWALD WHICH WAS NOT INCLUDED IN MY ORIGINAL MOTIONS. IT
14 | IS A SUPREME COURT DECISION AT 353 U.S. 391, 77 SUPREME COURT
15 | 963.
16 AND AT PAGE 971 OF THE SUPREME COURT REPORTER
17 | OPINION, AND THE PAGES WHICH FOLLOW, THE COURT POINTS OUT
18 | THAT THERE IS A REAL DIFFERENCE BETWEEN FURTHERING A MAIN
19 | OBJECTIVE OF THE CONSPIRACY AND MERELY SAYING SOMETHING TO
20 KEEP THE CONSPIRACY A SECRET.
21 THE COURT RECOGNIZES THAT IN ANY CONSPIRACY, AS A
22 | MATTER OF COMMON SENSE, THE CO-CONSPIRATORS ARE NOT GOING TO
53 | WANT TO BROADCAST IT TO THE WORLD, THAT THERE WILL BE SOME
24 | EFFORT MADE TO KEEP THE MATTERS QUIET.
25 IN THIS CASE, THERE MAY BE CERTAIN STATEMENTS
13




1 | WHICH THE STATE WOULD LIKE TO INTRODUCE WHICH WERE MADE TO

> | THIRD PARTIES THAT ONE COULD INFER WERE INTENDED TO HAVE A

3 | PERSON KEEP THEIR MOUTH SHUT.

4 BUT THAT IS A WHOLE DIFFERENT BALL GAME THAN

5 | FURTHERING THE MAIN OBJECTIVE OF THE CONSPIRACY WHICH, NUMBER
6 | oNE, Is TO RILL PEOPLE AND, NUMBER TWO, IS TO COLLECT

7 | INSURANCE MONEY,

8 IT IS8 EASY TO UNDERSTAND THE DISTINCTION. IF ONE
9 | OF THE CODEFENDANTS HAD GONE TO THE INSURANCE COMPANY AND

10 | FILLED OUT FORMS AND SAID -- OR GONE TO A THIRD PARTY AND

11 SAID, "GO TO THE INSURANCE COMPANY AND SEE IF WE CAN GET THE
12 PROCEEDS DIVVIED UP," THAT IS OBVIOUSLY FURTHERING OBJECTIVE
13 OF THE CONSPIRACY.

14 BUT IT IS ANOTHER THING ALTOGETHER FOR SOMEBODY
15 TO GO AND SAY, "IF YOU KNOW SOMETHING ABOUT THIS, PLEASE KEEP
16 YOUR MOUTH SHUT.”"

17 BECAUSE IT IS INHERENT IN ANY CONSPIRACY THERE IS
18 GOING TO BE SOME EFFORTS MADE TO KEEP THINGS QUIET. I THINK
19 THAT IS THE CASE IN A NUTSHELL.

20 AND THE STATE RELIES SOLELY ON GOLDSMITH WITHOUT
21 ANY EFFORT WHATSOEVER IN THE PLEADINGS OR OTHERWISE TO

22 DISTINGUISH A HOST OF CASES, RECENT CASES CITED PARTICULARLY

23 IN THE NINTH CIRCUIT WHICH HAVE DEALT WITH THIS QUESTION. AS

24 WELI. AS COMMENTARIES BY SCHOLARS LIKE WEINSTEIN WHO HAVE

25 RECOGNIZED THIS PROBLEM.

14
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AND I THINK FOR THE COURT TO ADMIT SOME OF THESE
STATEMENTS IN, WHICH TO ME APPEAR TO BE NOTHING EXCEPT
CRATUITOUS COMMENTS TO THIRD PARTIES, IS A CLEAR INDICATION
FOR ERROR IN THIS CASE.

ABOVE AND BEYOND THAT, WE HAVE A SEPARATE
CONCERN. THAT IS THE CONCERN OF THE SIXTH AMENDMENT
CONFRONTATION CLAUSE, WHICH AS I HAVE POINTED OUT,
PARTICULARLY WITH REFERENCE TO THE ORDONEZ CASE, IS MUCH
BROADER THAN MERELY THE CO—CONSPIRATOR EXCEPTION TO THE
HEARSAY RULE.

ORDONEZ RECOGNIZES THAT YOU CAN HAVE A STATEMENT
WHICH FALLS WITHIN THE FOUR CORNERS OF THE CO-CONSPIRATOR
EXCEPTION TO THE HEARSAY RULE BUT IT MIGHT NOT NECESSARILY
SATISFY SIXTH AMENDMENT CONCERNS.

I THINK THAT IS PARTICULARLY IMPORTANT IN THIS
CASE. DUTTON VERSUS EVANS, SUPREME COURT CASE AND ITS
PROGENY SET FORTH A TWO PRONG TEST FOR SIXTH AMENDMENT
ISSUES.

NUMBER ONE IS THE NECESSITY WHICH IS CLEARLY
ESTABLISHED IF CO—CONSPIRACY CODEFENDANTS DON'T TAKE THE
STAND. THE OTHER PRONG IS RELIABILITY. 'THERE ARE SEVERAL
SUBPARTS TO THAT PRONG.

WE HAVE PROBLEMS IN THIS CASE WITH CODEFENDANTS
MAKING STATEMENTS TO THIRD PARTIES WHICH ARE NOT BASED ON

THEIR CODEFENDANTS' PERSONAL KNOWLEDGE.

15
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THAT IS PARTICULARLY TRUE WITH DALE FLANAGAN
BECAUSE HE HAS APPARENTLY MADE STATEMENTS TO OTHER PEOPLE
STATING WHAT OTHER PEOPLE HAVE DONE. THE TESTIMONY REVEALS

THAT HE WAS IN THE BEDROOM AND APPARENTLY HAD NO WAY TO KNOW

tn b W N M

WHAT OTHER PEOPLE DID.
A SECOND CONCERN IS THERE A POTENTIAL FOR

FABRICATION OF TESTIMONY OR UNRELIABILITY., AND I THINK THE

EVIDENCE IS CLEAR IN THIS CASE THAT THERE IS A GANG

RELATTONSHIP, THAT THREATS HAVE BEEN MADE AND THERE IS A

o w oo ~N o

STRONG POTENTIAL FOR PEOPLE TO FABRICATE EVIDENCE TO SHIFT
11 THE BLAME IN THIS CASE.

12 AS THE COURT KNOWS, I AM PARTICULARLY CONCERNED
13 ABOUT THAT. AND I DON'T THINK WE CAN SIMPLY TRY TO SHOVE
14 SOMETHING IN UNDER THE DOOR IN RELIANCE OF GOLDSMITH AND

15 FORGET ABOUT THE RIGHTS OF THESE DEFENDANTS TO CONFRONT THE
16 WITNESSES AGAINST THEM AND HAVE THE OPPORTUNITY TO

17 CROSS-EXAMINE THEM, I THINK THE COURT HAS TO LOOK AT THOSE

18 CONCERNS AS WELL,

19 THE COURT: MR. SMITH, THANK Y¥OU. MR. HANDFUSS.i
20 MR. HANDFUSS: YOUR HONOR, I JOIN IN EVERYTHING
21 MR. SMITH SAYS. I THINK HE INSTGHTFULLY CITED IN HIS BRIEF
22 AND CITED TO THE COURT THE EXACT PROBLEM IN THIS CASE.

23 THE STATE IS RELYING MAINLY UPON THE GOLDSMITH

24 CASE. THAT IS THE CASE THAT THE STATE CITES AGAIN AND AGAIN,

25 HAS CITED TO THE COURT ORALLY IN ARGUMENT AND WHICH THE STATE

16
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1 WOULD LIKE THIS COURT TO DEPEND UPON.

2 HOWEVER, THERE ARE SEVERAL PROBLEMS WITH THE

3 GOLDSMITH CASE AND I WOULD SUBMIT THAT THE GOLDSMITH CASE IS

4 REALLY AN ABERRATION AND SHOULD NOT BE APPLIED TO THIS CASE.

5 THE STATE SAID THAT ALL STATEMENTS UNTIL.THE END

6 OF THE CONSPIRACY -- THAT THE AIM OF THE CONSPIRACY IS NOT

7 OVER UNTIL THE GOAL, THE COLLECTION OF THE INSURANCE PROCEEDS
8 OR INHERITANCE UNDER A WILL.

9 IF YOU TAKE THAT TQO THIS CASE OR TO ANY CASE

10 SIMILAR, TO CARRY IT TO ITS LOGICAﬂ END, WHAT TURNS UP IS A
11 LUDICROUS CONCLUSION BECAUSE ASSUMING THERE ARE NO INSURANCE

12 PROCEEDS, ASSUMING THERE IS NO WILL AND NO INHERITANCE, THAT

13 ANY STATEMENT MADE 100 YEARS FROM NOW COULD ALSO BE IN

14 FURTHERANCE OF THE CONSPIRACY AND NOT EXCLUDABLE UNDER THE

15 CO-CONSPIRATOR RULE, THE EVIDENCE RULE.

16 WHAT THAT MEANS IS THAT IF 40 YEARS FROM NOW, ONE
17 OF THESE DEFENDANTS MAKES ANOTHER STATEMENT HAVING ABSOLUTELY --
18 AFTER ALL THESE PROCEEDINGS ARE OVER WITH, NOTHING TO DO

19 | ANYMORE, EVERYTHING IS FINISHED, THE CASE IS CLOSED, THAT IS
20 ALSO IN FURTHERANCE OF THE CONSPIRACY.

21 IT NEVER ENDS UNDER THE GOLDSMITH CASE WHICH IS
22 REALLY NOT A LOGICAL CONCLUSION. I WOULD HOPE THIS COURT

23 WOULD AGREE.

24 . THE SECOND THING IS THAT THE STATE ALSO SUBMITS

25 THAT ALL STATEMENTS MADE IN FURTHERANCE OF THE CONSPIRACY ARE

17
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NOT NECESSARILY THOSE STATEMENTS MADE TO A PERSON BUT WHAT
THEY DO IS RELATE BACK TO THE ACTUAL CONSPIRACY.

SO IF ONE DEFENDANT MAKES A STATEMENT THAT THIS
1S WHAT HAPPENED, EVEN THOUGH GRATUITOUS, THAT AS LONG AS IT
REFERS BACK TO SOMETHING THAT OCCURRED IN ORDER TO FULFILL
THIS CONSPIRACY, THAT THOSE ARE ALSO ALWAYS NOT EXCLUDABLE
UNDER THE CO~-CONSPIRATOR RULE,

THE PROBLEM WITH THAT IS, IS THAT NO DEFENDANT
COULD EVER MAKE A STATEMENT REGARDING THE ACTS OF THE
CONSPIRACY. NO DEFENDANT CAN EVER MAKE A STATEMENT REGARDING
THE ACTS OF THE CONSPIRACY WITHOUT IT FALLING UNDER.THE
GOLDSMITH CASE AND WITHOUT IT BEING ADMISSIBLE.

BUT THAT IS LUDICROUS. IF THAT IS THE CASE, YOU

COULD NEVER HAVE ANY STATEMENT BY A DEFENDANT AS TO THE -- OR

ANY STATEMENT BY A DEFENDANT OR ANYBOﬁY ELSE WHO SAYS THAT
THERE WAS AN ADMISSION BY A DEFENDANT THAT WOULD EVER BE
EXCLUDABLE UNDER NRS 51 OF THE STATUTE BEFORE THE COURT HERE.

UNDER THE GOLDSMITH CASE IS NOT APPLICABLE AND
ITS LOGICAL OBJECTIVES DO NOT FALL IN LINE WITH WHAT THE
LEGISLATURE INTENDED. AND I WOULD SUBMIT TO THE COURT THAT
THE COURT SHOULD NOT FOLLOW THE GOLDSMITH CASE.

AND, AGAIN, I WOULD JOIN IN MR. SMITH'S ARGUMENT
AND RULE IN THE DEFENSE FAVOR ON THIS ISSUE.

THE COURT: THANK YOU VERY MUCH. COUNSEL.

MR. PTKE: THANK YOU, YOUR HONOR. I WAS UP AT

18




1 THE SUPREME COURT WORKING AND ONE OF THE JUSTICES TOLD ME
ONCE THAT HEARING AN ARGUMENT THE THIRD TIME BY THE THIRD
ATTORNEY IS LIKE EATING ICE CREAM. YOU ENJOY THE FIRST TWO

TIMES. THE THIRD TIME IT STARTS TO GET OLD.

[+ I S L

SO I WILL ADOPT THE STATEMENTS OF THE PREVIOUS

COUNSEL AS THEY HAVE DIRECTED THEIR ARGUMENTS TOWARDS THE

(=2}

CO-CONSPIRATOR DECLARATIONS AND WHAT IS BEING OFFERED BY THE
STATE.

THE ONLY THING I WOULD OFFER THAT THEY DID NOT

o v m  ~3

TOUCH ON IS THAT I THINK THAT BECAUSE THERE IS SO MUCH

11 INTERTWINING OF THE STATEMENTS WHERE ONE OR WO MAY HAVE BEEN
12 PRESENT BUT NOT ALL OF THEM, OR JUST ONE MAY HAVE BEEN

13 AVAILABLE AFTERWARDS, I THINK THAT THE ONLY REMEDY TO ANY OF
14 THE PROBLEMS INVOLVED IN THIS IS T0 GIVE THE DEFENDANTS A

15 SEPARATE TRIAL.

16 AND TO EITHER.REDACT THE STATEMENTS AS IT APPLIES
17 T0 THEM, WHICH IS ALLOWED FOR, OR TO EXCLUDE THEM AND THAT

18 WAY THE COURT WOULD HAVE MUCH FIRMER CONTRCL COVER THE

19 ADMISSION OF THE EVIDENCE OVER EACH DEFENDANT.

20 ALSO, DURING THE PENDENCY OF THE TRIAL, I WOULD
21 REQUEST THAT I, WITHOUT HAVING TO MAKE THE OBJECTION, BE.

22 DEEMED TO HAVE JOINED IN OBJECTIONS MADE BY CO~COUNSEL UNTIL

23 T SPECIFICALLY MAKE A STATEMENT THAT I DO NOT JOIN IN THAT

24 OBJECTION.
25 THE COURT: WE WILL SET THE FOUNDATION FOR THAT

19
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AT A PROPER TIME, I UNDERSTAND YOUR THINKING. MR. POSIN,
ANYTHING?

MR. POSIN: ARGUMENTS EVERYBODY MADE SO WE WILL
JOIN WITH THE ARGUMENTS OF CO-COUNSEL AT THIS POINT.

THE COURT: I WILL KEEP IN CONSIDERATION THOSE
THINGS THAT HAVE BEEN BROUGHT UP AT THIS JUNCTURE. T WOULD

ASK THAT WE PROCEED THROUGH THE MATERIAL THAT WAS SUBMITTED

BY THE STATE ONE AT A TIME AND WE WILL HEAR THE STATEMENTS,

ARGUMENT AS TO WHY IT IS ADMISSIBLE AND WE WOULD HEAR ANY
ARGUMENT AGAINST IT.

I WOULD SUGGEST THAT PERHAPS AFTER THE FIRST TWO.
OR THREE PARAGRAPHS THAT WE PROBABLY TOUCHED ON THE LAW
PRETTY MUCH THAT APPLIES AND WE CAN THEN APPLY IT PRETTY
SUMMARILY. THE FIRST WILL BE MR. HARMON, YOU ALREADY BEGUN.

MR. HARMON: YES, YOUR HONOR. 1IN FACT, FIRST
FOUR PARAGRAPHS, I THINK, PERHAPS WE COULD DEAL WITH TOGETHER
BECAUSE WE ARE CERTAINLY NOT TALKING ABOUT EVENTS WHICH
OCCURRED AFTERWARDS WITH THE FIRST FOUR PARAGRAPHS. WE ARE
TALKING ABOUT PLANNING AND DISCUSSION OF THE MODUS OPERANDI
BEFORE THE CRIMES OCCUR.

THE DEFENSE, I DON'T REALLY THINK, WANTS TO
ACCEPT WHAT INDEED IS A RULE OF LONG STANDING IN THIS STATE
WHICH IS ONCE A CONSPIRACY HAS BEEN ESTABLISHED, THE
STATEMENTS AND ACTS OF ONE BECOME THE ACTS OF ALL.

IT IS CERTAINLY OUR ARGUMENT THAT THE CONSPIRACY
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HAS BEEN SHOWN WHEN RUSTY HAVENS TALKS ABOUT A DISCUSSION AT
337 NORTH 13TH STREET IN THE LIVING ROOM INVOLVING HIMSELF,
AKERS, WALSH, MOORE AND FLANAGAN.

HE SAYS THAT THE PARTIES DID DISCUSS THE KILLING
OF THE GORDONS.

IN FACT, ORIGINALLY HE WAS ASKED TO BE THE VERY
PERSON WHO KILLED MRS. GORDON. HE SAYS AFTER THE
CONVERSATION, IT WAS DEFENDANT MOORE WHO SAID TO HIM AND
EVERYBODY ELSE PRESENT THAT NO INFORMATION IS T0 GO ANYWHERE
AND IF IT DID, THEY WOULD BE KILLED.

I THINK IT'S APPARENT, YOUR HONOR, THAT THAT IS
IN FURTHERANCE BY ANY DEFINITION OF THE CONSPIRACY, AND I
REALLY ARGUE THE SAME THING WITH RESPECT TO THE ENSUING THREE
PARAGRAPHS.

HAVENS TALKS ABOUT A PARTY WHICH OCCURRED A
LITTLE OVER A WEEK -- I AM SORRY. PARAGRAPH 2, I SEE, DOES
REFER TO AFTER THE OFFENSES, BUT IN ANY EVENT, PARAGRAPHS 3
AND 4 INVOLVING AKERS, ALSO DISCUSS MEETINGS WHICH OCCURRED
BEFOREHAND,

HE TALKS ABOUT THREATS. HE TALKS ABOUT
DISCUSSION BETWEEN THE PERSONS THERE AND ALL SIX WERE PRESENT
ACCORDING TO ARERS AS TO WHO WOULD DO WHAT. HE iS DESCRIBING
THE PRESENCE OF GUNS AND THERE IS A DISCUSSION AS TO WHO IS
GOING TO SHOOT WHOM, HOW THEY WILL GET INTO THE HOUSE.

ALL THIS OBVIOUSLY FURTHERED THE CONSPIRACY.
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THE COURT: MR, HARMON, CONCERNING THE SECOND
PARAGRAPH WHERE Mﬁ. MOORE IS QUOTED AS SAYING HE WAS OVER HIS
HEAD AND THERE WAS NOTHING HE COULD DO, PARAPHRASING, I
THINK, HOW IS THAT IN FURTHERANCE OF THE CONSPIRACY? I MAY
BE MISQUOTING.

MR. HARMON: NO, I THINK THAT THE COURT IS
CERTAINLY ACCURATELY QUOTING THE LANGUAGE. YOUR HONOR, IN
THE FIRST PLACE, IT IS DESCRIBED THAT FOUR OF THE
CONSPIRATORS WERE PRESENT. IT'S APPROXIMATE TO THE TIME OF
THE OFFENSES.

SEE, I THINK WE HAVE TO MAKE A FEW INFERENCES AS
TO HOW CERTAIN THINGS FURTHERED. IN THE GOLDSMITH CASE, THEY
SAID, "WELL, PERHAPS THE PARTIES WANTED TO SEND A MESSAGE TO
MR. GOLDSMITH BECAUSE HE HADN'T PAID OFF LIKE THEY WERE
EXPECTING. "

THE DEFENSE IN THEIR ARGUMENTS, IT SEEMS TO ME,
ENTTRELY OVERLOOKED THE LANGUAGE IN FOSS AND.CREW WHICH TALK
ABOUT A CONCEALMENT PHASE.

NOW, WHETHER CERTAIN COURTS AT THE FEDERAL LEVEL
WANT TO ACCEPT THAT OR NOT, THE FACT REMAINS THAT IN BOTH
FOSS AND CREW THEY SAID IF THE STATEMENTS OR ACTS FUﬁTHERED
THE CONCEALMENT OF THE CRIMES, IN FACT, IN BOTH OF THOSE
CASES IT INVOLVED MOVING BODIES, THEN IT WAS IN FURTHERANCE.

NOW, HERE THE INFERENCE, I THINK, THAT IS MOST

REASONABLE IS THAT MR. MCDOWELL WAS HAVING SOME SECOND
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THOUGHTS. JUDGE, I DON'T KNOW WHETHER HE INTENDED TO GO TO
THE POLICE OR WHETHER HE WAS SAYING HE WAS GOING TO CONFIDE
IN SOMEONE ELSE AND TALK ABOUT WHAT HE HAD DONE AND HIS
PRESENCE AT 5851 WASHBURN.,

THE FACT IS THAT HAVENS SAID THEY WERE HAVING AN
ARGUMENT, MOORE AND MCDOWELL. ANﬁ, JUDGE, THE MOST REASONABLE
INFERENCE IS THAT MOORE WANTED TO PUT THE LID ON MR.
MCDOWELL., HE DIDN'T WANT HIM EITHER GOING TO THE POLICE OR
TALKING TO HIS MOTHER OR A FRIEND OR A GIRLFRIEND AND SO HE .
WAS SIMPLY POINTING OUT TO HIM THAT HE HAD BEEN THERE, HE WAS
IN OVER HIS HEAD AND THERE WAS NOTHING MORE HE COULD DO.

AND, JUDGE, I CERTAINLY THINK THAT THIS FALLS
INTO THE CONCEALMENT PHASE OF THE CONSPIRACY.

THE COURT: ONE OTHER THING. AS WE ARE GOING
THROUGH THESE PARAGRAPH BY PARAGRAPH, I THINK WE OUGHT TO
ADDRESS PRETTY MUCH ALL THE ISSUES AS IT PERTAINS TO EACH
PARAGRAPFH.

1 THROUGH 4. PARAGRAPH 2, THE CONVERSATION
INVOLVED BETWEEN MR. MOORE AND MR. MCDOWELL, I BELIEVE IT WAS
PRETTY MUCH CONCEDED MR. LUCKETT WAS PRESENT.

PARAGRAPHS 1, 3 AND 4, THERE MAY BE SUBSTANTIAL
QUESTION. AND I'D ASK -- AND YOU WILL HAVE AN OPPORTUNITY IN
A MOMENT, MR, SMITH -- MR. HARMON, IF YOU RECALL TESTIMONY
WHICH WOULD PtACE MR. LUCKETT AT THE EVENTS ALLUDED TO IN

PARAGRAPHS 1, 3 AND 47
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MR. HARMON: JUDGE, WHEN HAVENS TESTIFIED, HE
DIDN'T HAVE ANY RECOLLECTION THAT MR. LUCKETT WAS THERE AT
THE OCTOBER MEETING. THAT IS MY RECOLLECTION. WHEN HE
DESCRIBED PARAGRAPH 2, HE SAID THAT ALL SIX WERE THERE.

WHEN MR. SMITH TOOK HIM ON CROSS-EXAMINATION, HE
COULDN'T SAY POSITIVELY THEY WERE ALL IN THE SAME ROOM BUT HE
SAID AT THE PARTY WHICH WAS ABOUT A WEEK AFTER, HE DEFINITELY
SAID THAT MR. LUCKETT WAS PRESENT., |

THE COURT: THE PARTY?

MR. HARMON: WELL, HE DESCRIBED IT AS BEING A
PARTY WHICH OCCURRED A LITTLE OVER A WEEK AFTER THE OFFENSES
AT 337 NORTH 13TH STREET.

THE COURT: WE ARE NOT TALKING ABOUT THE OCTOBER
MEETING ?

MR, HARMON: NO. IN THE OCTOBER MEETING, I THINK
HAVENS MADE IT CLEAR THAT HIS RECOLLECTION THAT HE DIDN'T
REMEMBER LUCKETT BEING THERE,

JUDGE, I AM NOT SURE THAT IS CRITICAL, THOUGH.
OUR POINT IS IF WE HAVE SHOWN EVIDENCE OF A CONSPIRACY AND
THAT LUCKETT IS A PART OF THE CONSPIRACY AND WE HAVE HAD
AKERS TESTIFY HE WENT ALONG, HE HAD A GUN.

THE COURT: I THINK THE POINT IN WHICH MR.
LUCKETT BECAME A CO-CONSPIRATOR IS RELEVANT AND THAT IS WHY I
AM ADDRESSING THE ISSUE. BEFORE YOU BEGIN, MR. SMITH, NOW WE

ARE TALKING ABOUT PARAGRAPHS 1 AND 3 WHICH ALLUDE TO THE
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QCTOBER MEETING.

4 ALLUDES TO THE NOVEMBER 5TH MEETING. IF MY
RECOLLECTION SERVES ME, MR. LUCKETT WAS SAID TO BE IN THE
SHOWER AND THEN IN THE BEDROOM AND THEREABOUTS. AND YOU
MIGHT WANT TO ENLIGHTEN ME FURTHER AS YOUR RECOLLECTION
ALLOWS YOU.

MR. HARMON: THAT IS MY RECOLLECTION, THAT IS
EXACTLY WHAT THOMAS AKERS SAID. AKERS, WHEN HE FIRST
TESTIFIED, SAID ALL SIX WERE THERE AND ON CROSS~EXAMINATION
HE SAID, WELL, LUCKETT LIVED THERE BUT HE COULDN'T SAY
WHETHER HE WAS IN THE SHOWER, IN THE SAME ROOM OR WHAT.

THE COURT: ALL RIGHT. LET'S ALLOW MR. SMITH TO
ADDRESS THIS ISSUE AT THIS TIME.

MR, SMITH: JUDGE, I AGREE WITH YOUR ANALYSIS. I
THINK MR. HARMON CORRECTLY STATES THE FACTS. THERE IS NO
EVIDENCE IN THE RECORD TO INDICATE THAT MR. LUCKETT EVER
HEARD ANY OF THE COMMENTS WHICH ARE MENTIONED IN PARAGRAPHS 1
THROUGH 4.

THE COURT: I BELIEVE 2 THERE MAY BE, HE WAS
PRESENT.

MR. SMITH: 1IN 2, THEY WERE AT A PARTY. AGAIN,
IT IS LIKE AT THE RESIDENCE WHEN DISCUSSIONS WERE HELD, NO
ONE CAN PUT HIM AS PARTICIPANT IN THE CONVERSATION., THE
EXTENT OF THE TESTIMONY PHYSICALLY PRESENT IN THE HOUSE.

T THINK THAT IS A PERVASIVE PROBLEM. I HAVE TO
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AGREE WITH MR, HARMON IT IS NOT NECESSARY WITH RESPECT TO
PARAGRAPH 1, HE NEEDED TO BE PRESENT. IF HE LATER JOINED THE
CONSPIRACY, THEN HE IS ACCOUNTABLE FOR STATEMENTS MADE BY
CO-CONSPIRATORS PRIOR TO THE TIME HE JOINED. BUT I DO AGREE
WITH THAT POINT.

I DON'T THINK THAT PARAGRAPH 2 CONSTITUTES AN
EXCEPTION TO THE HEARSAY RULE FOR THE REASONS THAT I HAVE
STATED. JUST GRATUITOUS COMMENT THAT ROY IS OVER HIS HEAD
AND THERE IS NOTHING HE CAN DO. HOWEVER, IF I HAVE TO GO TO
TRIAL WITH EVERYONE ELSE, I INTEND TO BRING THAT OUT AGAINST
MR. MOORE.

I DON'T KNOW WHETHER IT IS ADMISSIBLE AGAINST
OTHER PEOPLE. IF I WERE MR, MCDOWELL, I WOULD HAVE PROBLEMS
WITH THAT STATEMENT. BUT AS FAR AS MY DEFENSE IS CONCERNED,
WHICH THE COURT IS AWARE OF? I WOULD FEEL THAT IT WOULD BE
TMPORTANT IN MY DEFENSE TO BRING THAT STATEMENT UP. I CAN
SEE HOW IT IS PREJUDICIAL TO MR. MCDOWELL, THOUGH,

THE COURT: ALL RIGHT. COUNSEL.

MR. HANDFUSS: I WAS GOING TO ADDRESS THAT AS TO
PARAGRAPH 2. IF ANYTHING, IT IS ADMISSIBLE OR POSSIBLY
ADMISSIBLE AT THE MOST TO MR. MOORE ON THE STATE'S SIDE. I
DON'T BELIEVE IT IS ADMISSIBLE TO MR. MCDOWELL.

IN ADDITION, NRS 47.110, LIMITED ADMISSIBILITY,
EVEN IF THE COURT IS GOING TO ADMIT THIS STATEMENT, IF THEY

BELIEVE IT IS IN FURTHERANCE OR FOR SOME OTHER REASON BELIEVE
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IT IS ADMISSIBLE, THAT THE COURT SOMEHOW UNDER 47.110 SHOULD
LIMIT THE ADMISSIBILITY AND NOT BRING IN MR. MCDOWELL'S NAME.

I BELIEVE THE COURT HAS THE POWER TO EXCISE HIS
NAME WHEN MR. HAVENS TESTIFIES, TO ADMONISH MR. HAVEN NOT TO
MENTiON MR. MCDOWELL'S NAME AT THE MOST.

IN ADDITION, MR. MCDOWELL STANDS IN THE SAME SPOT
AS MR. LUCKETT AS THE COURT STATED ITS CONCERN WITH REGARDS
TO PARAGRAPH 1. EVEN THE STATE, WHEN IT WAS FIRST ARGUING
THE LAW EARLIER THIS MORNING, STATED THAT SEVERAL INDIVIDUALS
WERE AT THIS MEETING BUT MR, MCDOWELL -- STATE DIDN'T MENTION
NAMES.

MR. MCDOWELL WAS NOT PRESENT AT THE MEETING.
PARAGRAPH 1 ALSO SHOWS THAT MR, MCDOWELL WAS NOT PRESENT AT
THAT OCTOBER MEETING, JUST AS MR, LUCKETT WAS NOT PRESENT AT
THAT MEETING.

SO AS FAR AS WHEN THE CONSPIRACY STARTS, MR.
MCDOWELL AND MR. LUCKETT ARE IN THE SAME BOAT THERE. THE
STATEMENT IN PARAGRAPH 2, ROY WAS IN OVER HIS HEAD, THERE IS
NOTHING HE CAN DO, THERE IS NO EVIDENCE OF SPECIFIC
CONCEALMENT, NOTHING ON MR, MCDOWELL'S PART HE INTENDED TO
EITHER CONCEAL OR INTENDED NOT TO CONCEAL THE THING.

IF.THAT IS ADMISSIBLE, THAT IS GOING TO BE VERY
PREJUDICIAL AGAINST MR, MCDOWELL AND BASED UPON THAT
PREJUDICE WITHOUT ANY FURTHER PREDICATE LAID BY THE STATE,

MR. HAVENS HAS SHOWN NOTHING ELSE AS TO THE BASIS FOR THAT
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1 | STATEMENT.

2 HE SAID ON THE STAND HE COULDN'T HEAR ANYTHING

'3 | ELSE. THAT IS ALL HE HEARD, COULDN'T UNDERSTAND ANYTHING

4 | ELSE. BUT DIDN'T UNDERSTAND THE CONTENTS, HEARD VOICES.

5 | IT TS PREJUDICIAL AS TO MR. MCDOWELL. I DON'T

¢ | BELIEVE IT IS ADMISSIBLE UNDER THE STATUTE I CITED OR BECAUSE
2 | T DOES NOT TEND TO SHOW ANY FURTHERANCE OF ANY CONSPIRACY

¢ | ESSENTIALLY SINCE MR. MCDOWELL IS NOT NAMED IN PARAGRAPH 1.

9 THE COURT: COUNSEL, ANYTHING FURTHER?

10 MR. PIKE: NO, YOUR HONOR. IT'S BEEN ADEQUATELY

11 COVERED AS AND FOR MR. FLANAGAN. I JOIN IN COMMENTS OF BOTH

12 COUNSEL.

13 THE COURT: MR. POSIN?

14 MR, POSIN: I JOIN ON BEHALF OF MR. MOORE.

15 THE COURT: YOUR RESPONSE?

16 MR, HARMON: YES, YOUR HONOR, VERY BRIEFLY., I

17 WOULD POINT OUT THAT THERE IS A GOOD REASON, I THINK, TO
18 CONCLUDE THAT WHEN AKERS DESCRIBES A MEETING WHICH HE SAYS

19 WAS ABOUT A MONTH BEFORE THE CRIMES IN PARAGRAPH 3 AND HAVENS

20 TALKS ABOUT A MEETING ~~- I HAVE CALLED 1T THE OCTOBER MEETING

21 HERE. I THINK HE SAID IT WAS SEVERAL WEEKS, A WEEK AND A
22 HALF OR TWO WEEKS BEFORE - - JUDGE, I THINK THAT HAVENS AND
23 AKERS ARE TALKING ABOUT THE SAME MEETING.

24 ~ ARERS RECALLED THAT CERTAIN PERSONS WERE THERE

25 AND I THINK WE HAVE ACCURATELY SET THAT OUT IN PARAGRAPH 1.
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HOWEVER, IT IS AKERS' RECOLLECTTON THAT ALL SIX WERE THERE.
HE SAYS HAVENS WAS ALSO PRESENT.

THAT IS WHAT CAUSES ME TO THINK THAT AKERS AND
HAVENS IN PARAGRAPHS 1 AND 3 ARE TALKING ABOUT THE SAME

MEETING., THE SUBJECT MATTER ALSO IS SIMILAR.

AS I ARGUED BEFORE, I DON'T THINK WITH RESPECT TO

FURE. ST IO R L

THE COURT THAT MATTERS A GREAT DEAL IF WE SHOW THAT LUCKETT

OR MCDOWELI: JOINED IN THE CONSPIRACY. BUT IN CASE THE COURT

8

9 1S STILL TROUBLED BY THAT, I THINK THERE IS EVIDENCE IN THE

0 RECORD FROM WHICH WE MAY INFER. NOW, WHETHER THEY OVERHEARD
11 AND HOW ACTIVE THEIR PARTICIPATION WAS IN THE CONVERSATION,

12 OF COURSE, IS ANOTHER MATTER.

13 AS WE BEGAN BY SAYING IT IS DIFFICULT IN THESE

14 TYPES OF CASES TO SHOW THERE IS A CONSPIRACY, THAT IS THE

15 REASON ONLY SLIGHT EVIDENCE OF THE CONSPIRACY IS NECESSARY

16 AND THAT IS THE REASON GREAT LATITUDE SHOULD BE SHOWN.

17 BUT IF PARAGRAPHS 1 AND 3 RELATE TO THE SAME

18 MEETING, THEN IT MAY BE ARGUED THAT ALL SIX OF THE DEFENDANTS
19 PLUS HAVENS WERE PRESENT.

20 FURTHERMORE, YOUR HONOR, WITH RESPECT TO

21 PARAGRAPH 2, WE ARE ARGUING THE CONSPIRACY RULE BUT I AM NOT
22 WILLING TO CONCEDE EVEN THE. ABSENCE OF THAT RULE TﬁAT THAT

23 CONVERSATION IS HEARSAY AS TO MR. MCDOWELL.

24 " IF HE IS PRESENT AND IF HE IS ENGAGING IN A

25 CONSPIRACY CONVERSATION, IN FACT, IT WAS APPARENTLY AN
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ARGUMENT WITH MR. MOORE, THEN UNDER BEASLEY VERSUS STATE, AND
UNDER THE AUTHORITY OF A NUMBER OF OTHER CASES, IT WOULD NOT
BE HEARSAY AS TO MCDOWELL.

THE COURT: AS TO MCDOWELL?

MR. HARMON: YES,

THE COURT: WE NEED TO ADDRESS THE THRESHOLD

ISSUE OF WHETHER OR NOT THERE WAS A CONSPIRACY BEFORE WE CAN

PROCEED MUCH FURTHER. I THINK THE EVIDENCE IS OVERWHELMING

© © ~ o ;e W N -

THAT THERE WAS A CONSPIRACY INVOLVED HERE INVOLVING EACH OF

10 THE NAMED DEFENDANTS AND OTHERS UNNAMED.

11 I THINK THERE IS INDEPENDENT EVIDENCE WHICH HAS

12 BEEN SET FORTH BY MR. HARMON, AND MR. LUCAS AND MR. AKERS

13 SUPPLIED MUCH OF THAT, AND OTHERS, S0 I THINK THERE HAS BEEN

14 A PRIMA FACIE SHOWING OF A CONSPIRACY.

15 NOW, AS TO THE PARAGRAPHS 1 THROUGH 4, I AM GOING

16 70 ADOPT THE POSTURE CONTRARY TO WHAT MR, HARMON MAY DESIRE,
17 THAT THERE MUST BE A SHOWING OF SOME DIRECT EFFECT BETIWEEN

18 THE STATEMENT AND A FURTHERANCE OF THE CONSPIRACY.

19 I THINK THIS RELATING BACK ARGUMENT, ALTHOUGH MAY
20 BE FOUNDED IN REASON, IS A LITTLE THIN., AND I HAVE YET TO BE
21 SHOWN CASE AUTHORITY WHICH I BELIEVE GIVES ME THAT PARAMETER.
22 BASED ON THAT POSTURE, IT IS APPARENT THAT

23 PARAGRAPHS 1, 3 AND 4, WHEREIN THE MODUS OPERANDI, AS HAS BEEN
24 SET OUT HERE AND DESCRIBED, IS DESCRIBED AND DISCUSSED AMONG

25 THE CONSPIRATORS, IS8 OBVIOUSLY IN FURTHERANCE OF THE
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CONSPIRACY. 1IN ESSENCE, THIS IS WHERE THE PLAN IS DEVISED.

PARAGRAPH 2, WHERE MOORE SAID HERE THAT ROY WAS
IN OVER HIS HEAD AND THERE IS NOTHING TO BE DONE, THAT WHEN
APPLIED TO THE STANDARD I HAVE JUST ESPOUSED, IS NOT IN
FURTHERANCE OF THE CONSPIRACY PER SE.

NOW, I THINK MR, HARMON'S POINT IS WELL TAKEN
WHEN HE INDICATES UNDER BEASLEY THIS CONVERSATION COULD BE
UTILIZED AGAINST MR. MCDOWELL AND MR. MOORE AND THAT THEY
WERE PARTIES TO THE CONVERSATION.

AND THAT I TEINK BEASLEY, WHICH EMANATED IN THE

LATE SIXTIES, IS A CASE THAT HAS BEEN FOLLOWED BY THIS COURT

'AND MANY OTHERS THROUGHOUT AND SO I AM GOING TO NOT EXCLUDE

THAT STATEMENT PER SE UNDER BEASLEY.

BUT I AM GOING TO INDICATE THAT IT IS NOT IN
FURTHERANCE OF THE CONSPIRACY AND NOT AN EXCEPTION TO THE
HEARSAY RULE UNDER THAT EXCEPTION.

LET'S PROCEED TO 5, MR. HARMON.

MR, HARMON: YOUR HONOR, IN PARAGRAPH 5, WE
REALLY DISCUSSED CONDUCT AND STATEMENTS WHICH OCCURRED WHILE
THE PARTIES WERE DRIVING FROM THE SCENE OF THE CRIME AND ALSO
WHAT HAPPENED WHEN THEY GOT BACK TO THE APARTMENT.

JUST AS AN EXAMPLE, AKERS EXPLAINS SINCE HE WAS
DRIVING, HE WAS TOLD HOW TO DRIVE, FIRST WITH THE LIGHTS OUT.
IT SEEMS TO US THAT THIS IS SO APPROXIMATE IN TIME AND PLACE

TO THE OFFENSES THAT REGARDLESS OF WHO GAVE HIM THAT
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1 INSTRUCTION, THAT THAT WOULD FURTHER THE CONSPIRACY.

2 WHEN HE WAS TOLD TO STOP AND APPARENTLY CERTAIN

3 OF THE PARTIES GOT OUT OF THE VEHICLE AT SOME LOCATION, THERE
4 WAS A HOLE DUG. THEY WERE EVIDENTLY GOING TO LEAVE THE GUNS
5 AT THAT LOCATION AND ALSO ANY CARTRIDGES WHICH THEY POSSESSED
6 AT THAT TIME WERE THROWN AWAY,

7 ALL THAT FURTHERS THE CONSPIRACY. THEN WHEN THEY
8 GOT BACK TO THE APARTMENT, AKERS SAYS THAT ALL OF THE

9 PARTTES, HE IDENTIFIES FLANAGAN, MOORE, MCDOWELL, WALSH AND
10 LUCKETT, WERE TALKING AT A GREAT PACE, EXCITED, A LOT OF

11 ADRENALIN PUMPING.
12 AND WHEN THEY HAD DESCRIBED WHAT THEY HAD DONE AT
13 THE SCENE OF THE CRIME, AND IN THE PROCESS ARE PRODUCING A
14 PURSE OR A WALLET, WHICHEVER IT WAS, WHICH INCLUDED A
15 PHOTOGRAPH AND IDENTIFICATION AND ALSO A SMALL AMOUNT OF

16 MONEY ;
17 | AND, IN FACT, THE PHOTOGRAPHS AND THE
18 IDENTIFICATION WERE BURNED, YOUR HONOR, ALL THIS IS SO

19 APPROXIMATE IN TIME AND PLACE, SO INEXTRICABLY INTERWOVEN

20 WITH WHAT THE PARTIES HAD JUST DONE, WE MAINTAIN FOR THOSE
21 REASONS THAT IT CERTAINLY FURTHERED THE CONSPIRACY.

22 THE COURT: THANK YOU., COUNSEL.
23 MR. SMITH: I DON'T HAVE ANY PROBLEM WITH
24 PARAGRAPH 6 OTHER THAN IF IT COMES OUT THAT DURING THE COURSE
25 OF THESE EVENTS THERE IS MEREL? A DESCRIPTION BY ONE
32
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1 CODEFENDANT TO ANOTHER PARTY OF WHAT HAPPENED., ONCE AGAIN,

2 GRATUITOUS COMMENTS THAT WOULD BE EXCLUDED, BUT THE

3 PARAMETERS DESCRIBED BY MR, HARMON ARE ADMISSIBLE.

4 THE COURT: YOU MEANT PARAGRAPH 57

5 MR. SMITH: YES.

6 THE COURT: COUNSEL, ANYTHING FURTHER?

7 MR. HANDFUSS: I JOIN IN MR. SMITH'S.

8 MR, PIKE: SAME OBJECTION, YOUR HONOR.

9 MR. POSIN: SAME OBJECTION.
10 THE COURT: I SUBSCRIBE TO MR, HARMON'S RATIONALE

11 IN HIS ARGUMENT THERE, I THINK THAT IT IS OBVIOUSLY A METHOD
12 OF, WELL, IT IS SO CLOSE IN TIME IT IS ALMOST ONE ACT BUT IN
13 ADDITION TO THAT IT COULD BE SAID CLEARLY TO BE A METHOD TO
14 GET AWAY WITH THE ACT.

15 IF THEY DID NOT GET AWAY WITH IT THEY CERTAIﬂLY
16 WERE NOT GOING TO OBTAIN THEIR OBJECTIVE AND THAT IS TO

17 COLLECT THE INHERITANCE OR INSURANCE PROCEEDS.

18 IT WILL BE ALLOWED AS FURTHERANCE OF THE

19 CONSPIRACY. PARAGRAPH 6, COUNSEL.

20 MR. HARMON: YOUR HONOR, PARAGRAPH 6 INVOLVES

21 JOHN LUCAS WHO TESTIFIED THAT ABOUT ONE, PERHAPS TWO

22 | MONTHS BEFORE THE CRIMES AT THE DOME HOUSE, WHICH HE

23 CHARACTERIZES AS BEING THE FORMER RESIDENCE OF RANDY MOORE,
24 THAT THERE WAS A CONVERSATION INVOLVING HIMSELF, MOORE, AND

25 FLANAGAN,
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AND BASICALLY, IT WAS MR. MOORE AND MR. FLANAGAN
SAYING HOW EASY IT WOULD BE 7O GET INTO THE HOUSE., THEIR
STATEMENT THAT THE GRANDPARENTS WERE GOING TO BE KILLED AND
THE REASON GIVEN IS THAT THEY WERE WORTH A LOT OF MONEY.

YOUR HONOR, WE SUBMIT WE ARE DISCUSSING AGAIN THE
PLANNING STAGES OF THE CONSPIRACY. AND, IN FACT, THE
DECLARANCE AS DESCRIBED BY MR. MOORE OR TO THE PEQOPLE THAT WE
HAVE SHOWN TO BE PART OF THE CONSPIRACY, MR. MOORE AND MR.
FLANAGAN.

THE COURT: COUNSEL?

MR. SMITH: NO OBJECTION.

MR. HANDFUSS: YOUR HONOR, MY ONLY OBJECTION, OF
COURSE, WOULD BE, AS I SAID, UNDER 47.110, I WOULD ASK THAT IF
THIS COMES IN AT THE TIME OF TRIAL, WHICH IT APPEARS IT MAY,
THAT UNDER THE LIMITED ADMISSIBILITY RULE I WOULD ASK AT THAT
TIME FOR THE COURT TO GIVE.INSTRUCTION TO THE JURY IT IS NOT
ADMISSIBLE AGAINST MR. MCDOWELIL AT ALL SINCE HE WASN'T
PRESENT AS FAR AS MR. LUCAS'S TESTIMONY.

THE COURT: WE WILL TAKE THAT UP AT THE
PROPER TIME DURING THE FORMAL MOTION IN LIMINE.

T UNDERSTAND YOUR POSITION. IT WILL BE YOUR
POSITION THROUGHOUT, I ASSUME?

MR. HANDFUSS: 'YES, YOUR HONOR.

THE COURT: WITH THAT UNDERSTANDING, WE WILL

PROCEED. MR. PIKE.
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MR. PIKE: YOUR HONOR, THERE IS A NUMBER OF
THEORIES THAT THE STATE COULD USE TO BRING THIS IN AS AGAINST
MR. FLANAGAN. SO I AM NOT GOING TO OFFER ANY ARGUMENTS AT
THIS TIME.

MR, POSIN: SAME RATIONALE APPLIES TO MR. MOORE.

o R T T - FUR LR

THE COURT: FINE, MR. POSIN, THANK YOU. WELL,

CLEARLY AMONG OTHER THINGS IT IS FORMULATION OF THE PLAN IN

L |

I7TS EARLY STAGES AND IT WILL BE RECEIVED IN FURTHERANCE OF
9 THE CONSPIRACY.

10 7, MR, HARMON.

11 MR, HARMON: YOUR HONOR, IF I MAY, IT IS OUR

12 POSITION THAT WHEN LUCAS TALKS ABOUT STATEMENTS MADE THE

13 NIGHT OF NOVEMBER THE 5TH AT 337 NORTH 13TH STREET, IN OUR

14 VIEW, BE IS TALKING ABOUT THE SAME MEETING WHICH AKERS

15 DESCRIBED IN PARAGRAPH 4.

16 AND WHEN MR, LUCAS IN 8 DESCRIBES WHAT HAPPENED
17 BETWEEN 1:00 AND 1:30 A.M,. WHEN THE PARTIES CAME BACK TO THE
18 APARTMENT, HE IS TALKING ABOUT THE SAME INCIDENTS BASICALLY -
19 WHICH AKERS DESCRIBED IN PARAGRAPH 5.

20 S0 THE ARGUMENTS WE MADE AS 70 PARAGRAPHS 4 AND 5
21 ALSO ARE APPLICABLE TO PARAGRAPHS 7 AND 8.

22 THE COURT: ALL RIGHT. COUNSEL.

23 MR, SMITH: YOUR HONOR, I HAVE NO OBJECTION TO 7.
24 WITH RESPECT TO 8, MY ONLY OBJECTION WOULD BE, ONCE AGAIN, IF

25 THERE IS A MERE RECITATION BY ONE PARTY AS TO WHAT THEY
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OBSERVED TO HAVE OCCURRED, THEN THAT DOES NOT HAVE A DIRECT
EFFECT ON FURTHERING AN OBJECTIVE OF THE CONSPIRACY BUT
MERELY IT'S A SUMMARIZATION OF THE EVENTS,

ONLY TO THAT I WOULD OBJECT, BUT OTHERWISE I
THINK IT IS ADMISSIBLE.

THE COURT: MR, HANDFUSS.

MR. HANDFUSS: I WOULD JOIN WITH MR, SMITH AND
WITHOUT HAVING TO RAISE THE LIMITED ADMISSIBILITY ISSUE, CAN
I TELL THE COURT -- CAN THE COURT ASSUME I WOULD MAKE THAT
ARGUMENT TO EVERY STATEMENT?

THE COURT: YES. MR, PIKE.

MR. PIKE: YOUR HONOR, I PHINK THAT MR. LUCAS CAN
TESTIFY AS TO THE ACTS THAT HE OBSERVES BUT I JOIN WITH MR.
SMITH WITH ANY LONG RECITATIONS BY ANY INDIVIDUAL CONCERN ING
WHAT OCCURRED.

IF ONE OR ANOTHER INDIVIDUAL IS COUNSELING,
ENCOURAGING OR DIRECTING SOMEBODY TO DO SOMETHING, BURN THIS
OR DISPOSE OF THIS OR DO THAT, THAT CLEARLY WOULD BE IN
FURTHERANCE OF THE CONSPIRACY.

BUT THE MERE RECITATION OF ANY FACTS BY ANY
INDIVIDUAL AT THAT POINT WOULD FALL OUTSIDE OF THE
CONSPIRACY.

MR. POSIN: YES, I WOULD CONCUR IN THAT.

MR. HARMON: YOUR HONOR, COULD I SAY ONE THING

ELSE, PLEASE. COUNSEL ARE BEGINNING TO TALK NOW ABOUT THE
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1 LIMITED ADMISSIBILITY. IT WAS MY UNDERSTANDING THAT WE WERE

2 HERE TO DECIDE, BECAUSE THERE ARE ALREADY MOTIONS IN LIMINE,
3 IF THERE WAS, ONE, A CONSPIRACY AND, TWO, IF THESE

4 DECLARATIONS FURTHERED IT.

5 IF THE COURT FINDS THE ANSWER IS YES TO BOTH OF

6 THOSE QUESTIONS, THEN OUR POSITION IS THAT THE EVIDENCE COMES‘
7 IN AGAINST EVERYONE. THE ACTS AND STATEMENTS OF ONE BECOME

8 THE ACTS AND STATEMENTS OF ALL.

9 AND NOW, IT SEEMS THAT COUNSEL WANT THE COURT TO
10 DEFER ITS RULING AND THAT IS GOING TO PUT US IN SOMEWHAT OF

11 AN AWKWARD POSITION.
12 THE COURT: AS I INDICATED TO MR. HANDFUSS, THAT
13 ISSUE IS NOT BEING ADDRESSED AT THIS TIME. I¥ AT A LATER

14 PIME THERE IS A SHOWING IT SEOULD NOT BE APPLIED TO ALL

15 DEFENDANTS, I WOULD ENTERTAIN IT.

16 INCIDENTALLY, AS I INDICATED SEVERAL DAYS AGO, I
17 WOULD LIKE TO RESOLVE THESE MOTIONS TODAY AND I THINK I

18 ADMONISHED COUNSEL TO TRY TO FORESEE SUCH ARGUMENTS AS EARLY
19 | AS POSSIBLE., 1IN ANY CASE, AS OF THIS TIME IF THESE

20 STATEMENTS ARE DETERMINED TO.BE IN FURTHERANCE OF THE

21 CONSPIRACY AND, THEREFORE, ADMISSIBLE, THEY ARE BADMISSIBLE AS
22 m0 ALI DEFENDANTS AND THEN OF COURSE THERE MAY BE SOME

23 ALTERATION FROM IT AT A LATER TIME.

24 MR, HANDFUSS: THE REASON I DIDN'T BRING IT UP

25 BEFORE I DID NOT THINK THIS 47.110 WAS PROPER FOR MOTION IN
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LIMINE. THAT WHAT ACTUALLY HAPPENS AT THE TIME THE EVIDENCE
1S OFFERED, I MUST MAKE AN OFFER OF PROOF TO YOU AND AT THAT
TIME IF YOU AGREE WITH MY OFFER OF PROOF, YOU MUST INSTRUCT
THE JURY.

I WON'T ANSWER MR. HARMON'S STATEMENTS AT THIS

A W s W N

PIME AND WE WILL TAKE IT UP LATER.

THE COURT: THE DIFFICULTY IN OBJECTING EACH TIME

~J

A STATEMENT IS PRODUCED WHEN YOU HAVE SIX COUNSEL AND LENGTHY
9 TESTIMONY SUCH AS WE HAVE, WE NEVER WOULD GET THROUGH THE

10 TRIAL AS YOU CAN SEE THE PROBLEM THERE.

11 MR, HANDFUSS: I UNDERSTAND. SEE THE PROBLEM

12 HERE, WHEN YOUR HONOR TALKED ABOUT OVERWHELMING EVIDENCE OF

13 THE CONSPIRACY, THE ONLY TIME ANYBODY PUT MR, MCDOWELL AT THE

14 CONSPIRACY IS WHEN MR. AKERS GOT ON THE STAND.

15 MR, HAVENS NEVER PUT HIM AT THE MEETING, MR.

16 LUCAS NEVER PUT HIM AT ANY MEETING BEFORE THEY CAME BACK 1:30

17 NOVEMBER 5TH OR ACTUALLY NOVEMBER 6TH

18 S0 AS TO WHERE MEETINGS, WHERE OTHER INDIVIDUALS
19 WERE PRESENT BESIDES MR. MCDOWELL, IN PARAGRAPH 1 OTHER

20 INDIVIDUALS WERE PRESENT, NOT MR. MCDOWELL OR MR. LUCKETT.
21 WHAT WENT ON THERE, MR. MCDOWELYL, -- THERE IS NO SHOWING MR.
22 MCDOWELL HAS ANY KNOWLEDGE OF THAT MEETING WHATSOEVER.

23 AND THERE IS EVEN NO SHOWING THAT MR. AKERS'

24 TESTIMONY OF OCTOBER MEETING 1S THE SAME MEETING THAT MR.

25 HAVENS WAS TALKING ABOUT.
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T THINK IT IS EXTREMELY PREJUDICIAL AND ITS
PREJUDICIAL EFFECT OUTWEIGHS ITS PROBATIVE VALUE TO ASSUME

THAT OCTOBER MEETING WHERE OTHER INDIVIDUALS WERE PRESENT,

g W N

NOT MR. MCDOWELL, ARE DISCUSSING POSSIBLE MURDER PLANS SHOULD
NOT BE ADMITTED AGAINST MR. MCDOWELL UNDER THE LIMITED
ADMISSIBILITY RULE.

THE COURT: I THINK YOUR ARGUMENT'S A BIT

PREMATURE. I UNDERSTAND YOUR POSITION.

MORE DIRECTLY TO THE ISSUE AT THIS TIME, MR.

o w oo ~N oy W»

HARMON, I THINK COUNSEL HAS BROUGHT UP AN ISSUE AND THAT IS --
11 AND I THINK MR. PIKE, SPECIFICALLY, STATES THAT WHEN THE

12 INDIVIDUALS ARE BACK AT THE APARTMENT, AND I THINK WE ARE

13 TALKING ABOUT PARAGRAPH 8, AND THEY ARE DISCUSSING AND

14 RECOUNTING THE EVENTS, THAT BEYOND ANY DIRECTION TO BURN I.D.

15 OR TO HIDE A PURSE OR WHATEVER IT MIGHT HAVE BEEN WHICH WOULD
16 BE OBVIOUSLY IN FURTHERANCE OF THE CONSPIRACY TO CONCEAL AND

17 70 PROCEED, BUT JUST THE RECOUNTING OF WHAT OCCURRED, MR. PIKE

18 TAKES EXCEPTION THAT ON THAT BASIS THAT IS NOT IN

19 FURTHERANCE. NOW, COULD ¥OU ADDRESS THAT ISSUE?

20 MR. HARMON: WELL, JUDGE, IN THE GOLDSMITH CASE,
21 LINN AND LUCAS WERE TALKING TO NONCONSPIRATORS WEEKS AND

22 MONTHS AFTERWARDS AND THEY WERE EXPLAINING WHAT HAPPENED.

23 WE ARE TALKING ABOUT STATEMENTS THAT WOULD

24 PROBARLY QUALIFY AS EXCITED UTTERANCES EVEN, THE WITNESS HAS

25 TOLD US THAT THEIR ADRENALIN WAS PUMPING, THEY WERE ALL
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TALKING AT ONCE., THEY WERE EXCITED. THE PROXIMITY OF TIME
AND PLACE. THE FACT THAT ALL OF THE CONSPIRATORS ARE
TOGETHER.

WE DON'T KNOW AT WHAT POINT EXACTLY, BECAUSE WE
WEREN'T THERE TO SEE, THE PURSE WAS PRODUCED, THE
IDENTIFICATION, THE PHOTOGRAPHS ARE PULLED OUT AND BURNED, WE
JUST KNOW THERE IS A DESCRIPTION OF THE CONSPIRATORS BEING
PRESENT AND A DESCRIPTION OF WHAT HAPPENED.,

JUDGE, IN OUR VIEW; IT ALL FALLS INTO THE SAME
CATEGORY. IT IS DIFFICULT TO SEE HOW THESE STATEMENTS WITHIN
MINUTES OF THE COMMISSION OF THESE CRIMES ARE NOT IN
FURTHERANCE OF THE CONSPIRACY.

UNDERSTANDABLY, COUNSEL WANT TO TALK ABOUT THE
NINTH CIRCUIT, THEY WANT TO TALK ABOUT SISTER JURISDICTIONS.
THE FACT REMAINS THAT GOLDSMITH HAS NEVER BEEN OVERRULED.

THE FACT REMAINS THAT GOLDSMITH MADE IT VERY
CLEAR THAT INFERENCES HAVE 70 BE DRAWN SOMETIMES TO DETERMINE
WHY CERTAIN STATEMENTS FURTHER THE CONSPIRACY.

AS T ENCOURAGED THE COURT ORIGINALLY, IT'S
IMPORTANT TO LOOK AT THE VARIOUS STATEMENTS WHICH WERE
APPROVED IN THE GOLDSMITH DECISION.

TT REMAINS THE WATERSHED DECISION ON THIS ISSUE.
IN THIS JURISDICTION, IT HAS NOT BEEN OVERRULED. IT
SHOULDN'T BE OVERRULED BY THIS COURT.

IT REMAINS THAT THE COURT IN GOLDSMITH SAID IF
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1 THE STATEMENTS RELATE BACK TO CONDUCT WHICH FURTHERED THE
2 CONSPIRACY. AND WHEN FLANAGAN IS SAYING, "WALSH USED A STICK
3 TO BREAK IN," THAT IS RELATING BACK TO ACTS WHICH FURTHERED
4 THE CONSPIRACY.
| 5 AND HE IS SAYING IT WITHIN 30 MINUTES OR AN HOUR
6 OF WHEN IT HAPPENED. AND WHEN FLANAGAN SAYS, "I KILLED HER"
7 AND WHEN MOORE SAYS, "I KILLED HIM," ALL THIS RELATES TO
8 CONDUCT WHICH FURTHERED THE CONSPIRACY.
9 IN UNEQUIVOCAL LANGUAGE, GOLDSMITH SAID IN ITS

10 DISCUSSION OF FURTHERANCE THAT FURTHERS --
11 THE COURT: ALL RIGHT. I WILL RESERVE RULING ON

12 8 AS TO THAT PORTION FOR THE TIME BEING. LET'S GO TO 9.

13 MR. HARMON: YOUR HONOR, 9 IS LUCAS WHO DESCRIBES
14 THAT HUE HAD A MEETING. IT WAS A COUPLE OF WEEKS.AFTER THE

15 CRIMES ACCORDING TO HIS RECOLLECTION. DEFENDANT MOORE,

16 DEFENDAN@ LUCKETT AND THE GIRLFRIEND OF MR, MOORE CAME BY HIS
17 RESIDENCE., HE TALKED WITH MR. MOORE IN THE YARD.

18 HE SAID, TO MY RECOLLECTION, THAT LUCKETT AND

19 CONNTE LEAVITT, THE GIRLFRIEND, WERE IN THE VEHICLE AND MOORE
20 SAID THEY WERE GOING TQ THE CLIFFS AND THAT THEY WERE GOING
21 TO THROW THE THREE GUNS OVER THE CLIFFS. AND, IN FACT, IF WE
22 WERE TO EXAMINE THE TRANSCRIPT OF HIS TESTIMONY, IT WAS EVEN
23 MORE EMPHATIC THAT iT WAS THE THREE GUNS USED.

24 WE ARE TALKING ABOUT THE CONCEALMENT PHASE.

25 THESE ARE PEOPLE WHO DON'T WANT TO BE CAUGHT. THEY ARE
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1 DISCUSSING DISPOSAL OF MURDER WEAPONS. THAT IS CERTAINLY

2 ANALOGOUS TO THE DISPOSAL OF BODIES WHICH ARE DESCRIBED IN

3 BOTH THE CREW AND FOSS CASES. |

4 THE COURT: COUNSEL.

5 MR. SMITH: I THINK FOR THAT STATEMENT TO BE

6 ADMITTED AGAINST MR, LUCKETT WOULD BE IMPROPER BECAUSE IT

7 WOULD BE ANALOGOUS FOR MR. MOORE SAYING, "WE ARE GOING TO GO
8 ouT AND KILL SOMEBODY TONIGHT. "

9 AGAIN, IT IS SIMPLY A GRATUITOUS COMMENT. THERE

10 I8 NO EFFORT TO SOLICIT LUCAS'S HELP AND ASSISTANCE IN
11 DISPOSING OF THESE WEAPONS.
12 IF THE COURT CONCLUDES THAT THE CONCEALMENT PHASE

13 1S AN INTEGRAL PART OF THE CONSPIRACY, 1,E., ONE OF ITS

14 OBJECTIVES, THIS GRATUITOUS STATEMENT DOES NOTHING TO FURTHER

15 THE CONSPIRACY. IT IS SIMPLY A GRATUITOUS COMMENT.

16 MR. HANDFUSS: I WOULD ALSO JOIN IN MERELY

17 POINTING OUT MR. MCDOWELL WAS NOT PRESENT AT THAT MEETING.

18 MR. PIKE: SAME OBJECTION FOR MR. FLANAGAN.

19 MR. POSIN: AND FOR MR. MOORE, IF YOUR HONOR

20 PLEASE.

21 MR. HARMON: YOUR HONOR, IN THE FOSS CASE, GUNTER
22 WAS IN EL PASO, TEXAS. HE WAS SHOWN TO BE THE ACTUAL KILLER

23 OF GORDON BRADY IN THE CASE.

24 HE WAS MAKING, IF WE WANT TO USE COUNSEL'S WORDS 4

25 A GRATUITOUS COMMENT TO HIS WIFE. I AM SURE SHE WANTED TO
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1 KNOW WHY HE WAS HEADED BACK TO NEVADA AGAIN.
BUT THAT DOESN'T NECESSARILY COME OUT IN THE
OPINION. WHAT GUNTER SAID TO HIS COMMON~LAW WIFE IS THAT, "I

AM GOING UP THERE TO MOVE THE BODY AND BURY IT."

[ SRR N VS R

NOW, IF IT WAS ADMISSIBLE IN FOSS AND THEY TALK

[=)]

ABOUT A CONCEALMENT PHASE, THEN CERTAINLY THE DESCRIPTION BY
MOORE TO LUCAS WHO ACTUALLY WAS THERE -- LUCAS THEY HAD
APPARENTLY TRIED TO BRING IN THE WEB OF THE CONSPIRACY, HE

WAS PRESENT WHEN THEY HAD THE DISCUSSION AFTER IT HAPPENED.

- - - |

FOR WHATEVER THE REASON AND, YOU KNOW, WE CAN

11 DRAW LOTS OF INFERENCES. PERHAPS MOORE WANTS TO DRAW HIM

12 FURTHER INTO IT. HE FIGURES IF HE KNOWS WHERE THE GUNS ARE,
13 HE IS AN ACCESSORY AFTER. THERE ARE LOTS OF REASONS WE COULD
14 ARTICULATE.

15 BUT THE FACT REMAINS GOLDSMITH SAYS IF THE

16 STATEMENT REFERS TO ACTS WHICH FURTHER IT, THEN IT IS IN

17 FURTHERANCE. AND HERE WE HAVE MOORE SAYING, "WE ARE GOING TO

18 GO THROW THE GUNS AWAY."

19 AND THAT CERTAINLY REFERS TO ACTS WHICH FURTHERED
20 THE CONSPIRACY.

21 THE COURT: THAT WAS SAID TO JOHN LUCAS; Is THAT
22 CORRECT?

23 MR. HARMON: EXACTLY, SAID TO JOHN LLUCAS. DWAYNE
24 GUNTER IS SAYING HE IS GOING TO HIDE A BODY TO HIS WIFE. SHE

25 WASN'T PART OF THE BRADY KILLING. THAT BRINGS US BACK TO ONE
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OF THE ORIGINAL PREMISES WHICH IS THE DECLARANT NOT BE A
CONSPIRATOR.

THE COURT: I UNDERSTAND THAT. SO THAT THERE IS
NO MISTAKE, I SUBSCRIBE TO THE THEORY OR THE INTERPRETATION
OF THE LAW AND HAVE FOR SOME TIME THAT THE CONCEALMENT OF A

CONSPIRACY IN A CRIME IS PART OF THE CONSPIRACY WITHIN

e W N

REASONABLE NEXUS.

NOW, AGAIN, WHEN YOU ARE TALXING YEARS LATER,

MAYBE EVEN MONTHS LATER, I THINK YOU WOULD HAVE TO‘HAVE A

(=T ~ B o o

MORE PROMINANT SHOWING AS TO HOW IT RELATES TO THE

11 CONCEALMENT AS TIME PROGRESSES.

12 BUT I THINK THERE IS NO QUESTION THE LAW OF

13 NEVADA IS THAT THE COVERING UP OR GETTING AWAY WITH A CRIME
14 COULD BE CONSIDERED PART OF THE ONGOING CONSPIRACY.

15 PARTICULARLY, WHEN YOU HAVE THE SITUATION SUCH AS
16 THIS WHERE THERE IS THE GOAL ULTIMATELY TO BE ACHIEVED, THAT

17 IS, TO ACQUIRE MONIES.

18 | AND OBVIOUSLY, AS I SAID EARLIER, IF THERE 18 A
1% DISCOVERING OF THE CRIME, THERE WOULD BE NO MONIES RECEIVED
20 AND THAT WOULD BE FRUITS OF THE CRIME. AS WE KNOW, IT CANNOT
21 BE -- NO MONIES COULD BE RECEIVED UNDER THAT CIRCUMSTANCE.

22 AS TO PARAGRAPH 9, I THINK THERE IS A NEXUS

23 BETWEEN THE STATEMENT MADE AND THE GOAL TO AVOID DISCOVERY.
24 GRANTED, IT IS SLIM. BUT MR. HARMON HAS CORRECTLY STATED.THE

25 LAW IN THAT IT NEED NOT BE SUBSTANTIAL IN A CASE OF THIS
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NATURE.

I AM GOING TO RULE THAT THE STATEMENT CONCERNING
PARAGRAPH 9 WOULD BE ADMITTED IN FURTHERANCE OF THE
CONSPIRACY.

LET'S GO ON TO 10.

MR. HARMON: YOUR HONOR, PARAGRAPH 10, I THINK

g o U e W

OUR BASIS FOR ARGUING ITS ADMISSIBILITY IS PRETTY MUCH SET

OUT IN THE PARAGRAPH.

IT WAS A SHORT CONVERSATION, ACCORDING TO LISA

o v o

LICATA, DEFENDANT FLANAGAN TOLD HER PERHAPS T™WO WEEKS BEFORE
11 THE COMMISSION OF THE CRIMES, AND IF WE USE THIS IN OUR FRAME
12 OF REFERENCE ALREADY, THIS IS APPARENTLY AFTER HE HAS HAD

13 CONVERSATIONS WITH OTHER OF THE CO-CONSPIRATORS, HE TELLS

14 HER THAT HE HAS A PLAN TO GET RID OF HIS GRANDPARENTS SO HE

15 CAN INHERIT MONEY.

16 WE THINK THAT, JUDGE, AGAIN I WOULD ANTICIPATE

17 THE OBJECTION THAT THIS IS MERELY GRATUITOUS COMMENT. BUT
18 THE FACT REMAINS THAT IT IS A COMMENT WHICH BEARS DIRECTLY
19 UPON THE CONSPIRACY IN THIS CASE.

20 IT'S DIFFICULT FOR ANY PROSECUTOR TO BE ABLE TO
21 CLIMB INTO THE HEAD OF MR. FLANAGAN AND FIGURE OUT WHAT

22 MOTIVATED HIM EXACTLY TO MAKE THE STATEMENT.

23 IT RELATED TO THE CONSPIRACY. IT ALSO EMBODIES
24 IN IT HIS MOTIVE. HE gAYS SO HE CAN INHERIT MONEY. WHETHER

25 HE IS SEEKING EITHER MORAL JUSTIFICATION FROM HER, OR WHETHER
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HE IS SEERING TO DRAW HER INTO THE WEB OF THE CONSPIRACY,.

SHE IS A GIRLFRIEND. HE MAY BE AFRAID SHE HAS
ALREADY OVERHEARD THINGS, THAT SHE WILL GO TO THE POLICE.

| IT IS VERY DIFFICULT TO DETERMINE EXACTLY WHAT

THE MOTIVATION WAS. THIS IS THE REASON THE COURTS SAY THAT A
TRIAL COURT MUST GIVE GREAT LATITUDE IN THIS AREA.

BUT IT IS A STATEMENT CLEARLY OF A CONSPIRATOR
AND IT CLEARLY RELATES TO THE PLAN AND MOTIVE INVOLV ING THE
GORDON KILLINGS.

THE COURT: COUNSEL.

MR. SMITH: YOUR HONOR, I AM NOT GOING TO GO
PTHROUGH THE OBJECTIONS AGAIN. I THINK IT IS CLEARLY
ADMISSIBLE AGAINST MR. FLANAGAN AS ADMISSION. IF HE WANTS TO
BE TRIED ALONE, THAT IS FINE.

I CAN'T UNDERSTAND HOW IT FURTHERS ANY OBJECTIVE
OF THIS CONSPIRACY. IT IS GRATUITOUS COMMENT AND SHOULD NOT
BE ADMITTED AGAINST MR. LUCKETT.

MR, HANDFUSS: I JOIN, YOUR HONOR.

MR. PIKE: I ALSO JOIN.

MR. POSIN: NOT ONLY DOES IT -- 18 IT GRATUITOUS
STATEMENT AND NOT ADMISSIBLE TO THE OTHER DEFENDANTS OR MR.
MOORE, BUT IT DOESN'T DIRECTLY SPELL OUT THE PLAN AS I
RECALL THE TESTIMONY AS BEING RELATED TO THE GRAVAMEN OF THE
CHARGES BEFORE THE COURT. AS I RECALL THERE IS NO

DEVELOPMENT OF THE SUBSTANCE OF WHAT THAT PLAN IS AND NO°
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TNDICATION AS TO WHO ELSE MIGHT BE INVOLVED OR THAT THERE HAD

1

2 BEEN ANY FURTHERANCE OR FURTHER DISCUSSION OR ACTIVITY WITH

3 REGARD TO WHATEVER THE VAGUE STATEMENT OF THE PLAN MIGHT HAVE
4 BEEN. WE FEEL THIS SHOULD NOT BE PERMITTED. |

5 THE COURT: ALL RIGHT. PARAGRAPH 10, THE

6 COMMENTS ALLUDED TO, I THINK UNDER THE TEST THAT I INDICATED
7 I HAVE UTILIZED AND THE APPLICATION OF THE RELEVANT LAW, I

8 THINK IT COULD NOT CONCEIVABLY BE SAID TO FURTHER THE

9 CONSPIRACY.
10 T DON'T KNOW HOW TELL ING THIS LITTLE GIRL HIS

11 PLAN IN ANY WAY FURTHERS THE CONSPIRACY, IN FACT, THE
12 CONTRARY COULD BE SAID. IT COULD PUT SOME PERSON IN JEOPARDY
13 BEFORE THE EVENT AND WHICH COULD CAUSE A THWARTING OF THE

14 PLAN IF SHE HAD GONE TO THE POLICE OR ANYONE ELSE.

15 s0 I AM GOING T0 DISALLOW THAT WHICH IS SET IN
16 | 10.
17 WR. HARMON: T DON'T MEAN TO QUARREL WITH THE

18 COURT. IT SEEMS TO ME WE HAVE TO FACE HEAD-ON OUR PRECEDENT.
19 NOW, MY RESPONSE AS THE PROSECUTOR TO THE COURT 18 IF WE ARE
20 GOING TO LIMIT IN FURTHERANCE TO A DEFINITION WHICH IS THAT
21 NARROW, IS HOW THE SUPREME COURT COULD DECIDE IN GOLDSMITH

22 THAT A STATEMENT MADE BY LINN TO A NONCONSPIRATOR WEEKS AFTER
23 THE COMMISSION OF THE CRIME THAT "WE HAD TO KILL A COUPLE OF
24 GUYS AND BULLETS WERE FLYING AROUND THE CAR AND ONE CREASED

25 GLENN LUCAS IN THE BACK OF HIS HEAD AND ANOTHER ONE ALMOST
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1 HIT ME AND WENT IN THE DASHBOARD OF THE CAR RIGHT NEXT TO THE
2 RADIO," HOW DOES THAT FURTHER THE CONSPIRACY?

3 THE COURT: IN GOLDSMITH, CAN YOU CITE ANY

4 STATEMENT OF THE PROPOSITION OF LAW?

| 5 MR. HARMON: OF COURSE. I ALREADY CITED IT TO

6 THE COURT. IT IS THE DEFINITION OF WHAT FURTHERANCE MEANS.

7 THE COURT: WHERE IS THAT COMMENT?

8 MR, HARMON: THE COURT AT PAGE 93 OF THE OPINION,
9 THIS IS THE PACIFIC CITATION, 454 P.2D.
10 THE COURT: I DON'T HAVE THAT CITE.
11 MR. HARMON: WELL, I READ FROM PAGE 93. "IN

12 CONSTRUING THE EXPRESSION IN FURTHERANCE OF THE CONSPIRACY,

13 REFERENCE IS NOT TO THE ADMISSIONS AS SUCH BUT RATHER TO THE

14 ACT CONCERNING WHICH THE ADMISSION IS MADE.

15 “THAT IS TO SAY, IF THE ACT OR DECLARATION

16 CONCERNING WHICH THE ADMISSION OR DECLARATION IS MADE BE IN
17 FURTHERANCE OF THE CONSPIRACY, THEN IT MAY BE SAID THAT THE
18 ADMISSION IS IN FURTHERANCE OF THE CONSPIRACY."

19 YOUR HONOR, THAT IS THE ONLY WAY THAT, IT SEEMS
20 TO US AS A PRACTICAL MATTER, YOU CAN DEAL WITH THESE TYPES OF
21 CASES. BECAUSE OTHERWISE IT IS IMPOSSIBLE TO FIGURE OUT WHAT
22 MOTIVATES A FLANAGAN OR A MOORE OR A LUCKETT ON VARIOUS

23 OCCASIONS TO MAKE THEIR COMMENTS.

24 THAT IS THE REASON THE COURTS SAY GREAT LATITUDE

25 | SHOULD BE SHOWN WHERE YOU HAVE A CONSPIRACY CHARGE IN
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INTRODUCING THE EVIDENCE, ONCE, AND THIS IS THE SAFETY VALVE,
ONCE PROOF OF THE CONSPIRACY IS SHOWN.

IN FACT, WE CAN RELATE PARAGRAPH 10 TO 11.
BECAUSE WHAT HAPPENED THE NEXT DAY AFTER THE CRIMES,
ACCORDING TO LICATA, IS THAT FLANAGAN APPROACHED HER AND
SAID, "I HAVE GOT INFORMATION THAT YOU WENT TO THE POLICE AND

YyOU HAVE TOLD THEM THAT I KILLED MY GRANDPARENTS, AND IF

CXJ-.'IO’\U'!;I’:-UJNI—'

THAT HAPPENED, YOU BETTER GET IT STRAIGHTENED OUT WITH THEM."

THE COURT: THAT IS CLEARLY IN FURTHERANCE,

Land
o W

MR. HARMON: THAT CLEARLY IS IN FURTHERANCE BUT

11 1T VERY WELL MAY RELATE AND IF WE ARE NOT TO BE PERMITTED TO
12 GET EVIDENCE OF PARAGRAPH 10 BEFORE THE JURY, THEN IT COMES

13 TN A VACUUM, BECAUSE ALREADY WE CAN SEE THAT FLANAGAN KNOWS

14 THAT SHE KNOWS THAT HE PERHAPS COULD BE INVOLVED.,

15 IN PARAGRAPH 10, JUST AS GOLDSMITH DESCRIBED, IT
16 MAY BE THAT THE STATEMENT TO HER IN AND OF ITSELF DOESN'T

17 FURTHER, BUT THE QUESTION IS DOES FLANAGAN REFER TO A PLAN.

18 DOES HE REFER TO A MOTIVE AND DO THOSE THINGS IN

19 AND OF THEMSELVES FURTHER WHAT THESE PEOPLE WERE INTENDING TO

20 DO. AND IT IS APPARENT THAT THEY DO.

21 PHE COURT: YOU KNOW, IF THAT TEST WOULD BE

22 FOLLOWED, ANYTHING THAT IS RELEVANT TO THIS TRIAL WOULD BE
23 ADMISSIBLE, ANYTHING THAT REEERRED TO ANY OF THE EVENTS THAT
24 TOOK PLACE. AND WE WOULDN'T EVEN BE HERE EVALUATING THESE

25 PARAGRAPHS BECAUSE THEY WOULD ALL BE ADMISSIBLE BECAUSE THEY
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REFER IN SOME WAY TO THE EVENTS. .

MR. HARMON: I THINK WE HAVE TO LIMIT GOLDSMITH
TO THE TYPES OF CONVERSATIONS IT WAS CONSIDERING. NOBODY IN
GOLDSMITH CONTENDED TO THE SUPREME COURT THAT WHEN THE
CONSPIRATORS TALKED TO THE POLICE THAT THOSE THINGS WERE

ADMISSIBLE BECAUSE WE GET INTO A WHOLE DIFFERENT AREA THEN.

NURT- ST B S 7 S

WE ARE TALKING ABOUT BRUTON, THE SIXTH AMENDMENT
AND WE ARE NOT CONTENDING IN THIS CASE THAT STATEMENTS MADE

BY MCDOWELL AND AKERS AND OTHERS TO THE POLICE ARE IN

[ JLY ~ S ¢

FURTHERANCE OF THE CONSPIRACY.

11 WE ARE SAYING WHEN THESE PEOPLE ARE TALKING TO

12 THETR CLOSE FRIENDS, PEOPLE TO WHOM THEY CONFIDED,

13 GIRLFRIENDS, FRIENDS WHO WERﬁ RIGHT THERE AT THE APARTMENTS
14 BEFORE AND AFTER, THAT THESE TYPES OF THINGS DO FURTHER AND
15 THEY ARE TOTALLY CONSISTENT WITH THE LANGUAGE IN GOLDSMITH.

16 WHAT WE HAVE YET TO HEAR 1S FOR THE DEFENSE TO

17 COME UP WITH ANY NEVADA AUTHORITY TO WHERE THE DEFINITION IN

18 GOLDSMITH OF WHAT FURTHERANCE MEANS HAS BEEN REPUDIATED

19 BECAUSE IT HAS NOT.

20 AND FOSS AND PETERSON AND CREW AND FISH ALL DID.
21 THE OTHER CASES ARE TOTALLY CONSISTENT WITH THE LANGUAGE

22 ANNOUNCED IN GOLDSMITH.

23 _ MR. SMITH: YOUR HONOR, I HATE TO KEEP STANDING
24 UP BUT IF YOU READ GOLDSMITH, AND I AM AT PAGE 306 OF THE

25 OPINION, THAT YOU HAVE THE NEXT TO THE LAST PARAGRAPH. THE
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LANGUAGE CITED BY MR. HARMON AS TO WHAT IN FURTHERANCE MEANS
IS TAKEN FROM A 1928 CASE OUT OF THE SECOND CIRCUIT AND,
STRICTLY SPEAKING, IN LIGHT OF THE FACTS OF THIS CASE, THAT
LANGUAGE IS DICTA.

1T IS TOTALLY UNNECESSARY TO THE DECISION IN THIS
CASE AND THAT IS PARTICULARLY SO IF YOU READ THE PARAGRAPH
WHICH IMMEDIATELY PROCEEDS IT.

IT SAYS THIS, "THE DECLARATIONS COULD HAVE BEEN

© © ~ & ;e W N

TNFERRED BY THE MAGISTRATE TO HAVE A TWOFOLD PURPOSE. FIRST,

10 THE WITNESSES WERE BOTH ACQUAINTANCES OF GOLDSMITH AND MIGHT
11 TAKE A MESSAGE TO HIM. _

12 "AND, SECONDLY, THE CONSPIRATORS WERE SCHEMING
13 AMONG THEMSELVES TO PROCURE THE INSURANCE PROCEEDS. WHICH
14 HAD BEEN PAID, ET CETERA AND MATTHEIS AND LAMIR WERE

15 BYSTANDERS AND HAPPENED TO HEAR THE CONVERSATION. BOTH 0}
16 THOSE SITUATIONS ARE CLASSIC IN FURTHERANCE OF STATEMENTS, "
17 I WOULD SUBMIT THIS LANGUAGE QUOTED FROM LEMAN,

18 WHICH HAS VIRTUALLY BEEN ABANDONED BY EVERY JURISDICTION IN

19 THE COUNTRY, IT IS UNNECESSARY. 1T IS UNFORTUNATE IT IS

20 INCLUDED IN THERE BECAUSE IT CERTAINLY DIDN'T HAVE TO BE.

21 T CAN'T FOCUS THE COURT'S ATTENTION ON ANY RECENT
22 CASE WHICH WISHES TO STATE AS A MATTER OF LAW THAT IN

23 FURTHERANCE OF IS AS BROAD AS THE STATE WISHES IT TO BE. SO
24 YOU CAN CONFINE GOLDSMITH ON ITS FACTS AND CONCLUDE THAT THAT

25 REFERENCE TO THE LEMAN CASE 18 DICTA BECAUSE INDEED IT IS NOT
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NECESSARY.

THE COURT: ALL RIGHT. I AM NOT GOING TO STRAY
FROM MY PREVIOUSLY STATED POSITION. IT MUST BE SOME SHOWING
THAT THERE WAS SOME FURTHERANCE AND I THINK THE RULE OF
REASON HAS TO BE APPLIED HERE. I CAN'T BELIEVE THAT

GOLDSMITH CONTEMPLATED THE BROAD PARAMETERS THAT ARE ALLUDED

-.IO\U!J‘-'-(JJNI—’

TO BY THE STATE'S ATTORNEY.

IT JUST IS TOO ENCOMPASSING, NOW, I THINK ON

8
9 THAT BASIS, AGAIN, THAT 10 WOULD BE DISALLOWED. WE GO ON TO
0 11. I THINK WE KNOW THE LEGAL POSITIONS OF EVERYONE |
11 CONCERNED.

12 HERE, WE HAVE AN OBVIOUS ATTEMPT TO KEEP SOMEONE,
13 THIS LITTLE LISA LICATA, FROM GOING TO THE AUTHORITIES OR

14 OTHERWISE DIVULGE WHAT SHE KNEW. AGAIN, THAT WOULD SEEM IN

15 FURTHERANCE.,

16 IF THERE IS ANYTHING ELSE TO BE SAID ABOUT IT

17 THAT HASN'T BEEN SAID, THAT IS MY POSITION. 11 WOULD BE IN
18 FURTHERANCE. LET'S GO ON TO 1l2.

19 MR. HARMON: YOUR HONOR, 12 INVOLVES TESTIMONY OF
20 ANGELA SALDANA., SHE SAID THE CONVERSATION WAS IN FLANAGAN'S
21 TRAILER ABOUT A WEEK AFTER THE CRIMES.

22 AS I REMEMBER IT, SHE SAID THIS WAS THE VERY DAY
23 DETECTIVE LEVOS OF THE POLICE DEPARTMENT HAD PAID A VISIT TO
24 THE SCENE.

25 FLANAGAN CAME TO HER AFTER A MEETING WITH
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DETECTIVE LEVOS, AND I HAVE TO PARAPHRASE THE WORDS, BUT THE
GIST OF IT WAS THAT SOMETHING HAD BEEN FOUND AT THE SCENE
THAT SHOULDN'T HAVE BEEN THERE. AND SHE WANTED TO KNOW WHAT
IT WAS AND HE SAID IT WAS THE KNIFE.

JUDGE, LIKE 10 AND 11, WE REALLY THINK THAT THE
COURT HAS TO CONSIDER 12 AND 13 TOGETHER., BECAUSE HAVING
SAID THAT MUCH, IT IS APPARENT IN 13 THAT THE DEFENDANT DOES
SOLICIT AT LEAST BY INFERENCE THE ASSISTANCE OF ANGELA
SALDANA. BECAUSE HE COMES TO HER ABOUT TWO WEEKS AFTER THE
CRIMES -- APPARENTLY, ABOUT A WEEK LATER AND HE DISPLAYS A
KNIFE AND TELLS HER HE FOUND HIS KNIFE.

AND SHE TELLS HIM, "WELL, THIS ONE LOOKS NEW."
AND, OF COURSE, HIS COMMENT IS A MATTER OF RECORD, "YES, BUT
NO ONE KNOWS THAT AND NOW THE COPS DON'T HAVE ANYTHING ON
ME,"

JUDGE, IT'S APPARENT TO Us THAT SHE WAS HIS
GIRLFRIEND, HE LIVED WwITH HER, HE HAD TO BE CONCERNED THAT
SHE HAD PERCEIVED THINGS ABOUT HIM AND OVERHEARD THINGS, HAD
PUT TWO AND TWO TOGETHER.

THIS IS A GUY WHO DOESN'T WANT HER GOING TO THE
POLICE TO TELL WHAT SHE KNOWS. THE ONLY WAY REALLY TO AVOID
THAT IS PROBABLY THE ONLY REASON THAT A LINN WOULD TELL A
MATTHEIS, "WE GOT INVOLVED IN A SHOOTING OR WE WERE INVOLVED
TN A CONSPIRACY TO KILL THO BUSINESSMEN TO GET INSURANCE. "

THAT IS BECAUSE THEY WANT TO DRAG THESE OTHER

53

AA64




® L J

1 PEOPLE INTO IT SO THAT THEY WON'T TELL WHAT THEY KNOW AND WE
2 CERTAINLY THINK THAT BOTH PARAGRAPHS 12 AND 13 FURTHERED THE
3 CONSPIRACY,

4 THE COURT: OKAY. COUNSEL.

5 MR. SMITH: 1T HAVE THE SAME OBJECTIONS TO BOTH

6 THOSE PARAGRAPHS, YOUR HONOR.

7 THE COURT: VERY GOOD, COUNSEL.

8 MR. HANDFUSS: ALSO JOIN.

9 MR. PIKE: TRUE.
10 MR. POSIN: TRUE, ALSO.

11 THE COURT: I THINK IT IS APPARENT THAT MR.
12 FLANAGAN IN REFERRING TO THE KNIFE IN PARAGRAPH 12 AND 13,
13 REALIZED THAT THE INVESTIGATION WAS GETTING SOMEWHAT CLOSE

14 AND HE ALLUDED TO THE KNIFE TO HIS GIRLFRIEND IN ORDER TO

15 PLACATE HER, TO PUT HER ON NOTICE THAT THERE WAS AN

16 TNVESTIGATION ONGOING AND THAT THERE WAS SOMETHING TO BE

17 AWARE OF.

18 AND I THINK, IN ESSENCE, WAS SETTING THE STAGE TO
19 KEEP HER QUIET, TO KEEP HER FROM SAYING SOMETHING MAYBE

20 INADVERTENTLY THAT MIGHT INVOLVE HIM.

21 HE HAD TQ SAY SOMETHING, I THINK, AT THAT

22 JUNCTURE BECAUSE THE INVESTIGATION WAS ALREADY UNCOVERING

23 THINGS AND COULD EASILY HAVE BEEN CONCEIVED BY HIM THAT THE

24 . | NEXT TIME THE OFFICER WOULD COME OUT, IT WOULD BE MORE

25 INVOLVED AND HE WANTED TO PUT HIS LITTLE GIRLFRIEND ON NOTICE
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THAT "I THINK WE HAVE TO BE CAUTIOUS."

AND THAT I THINK IS REASONABLE INTERPRETATION OF
WHAT HIS MOTIVE WAS. I AM GOING TO ALLOW 12 AND 13 ON THAT
BASIS, IN FURTHERANCE OF THE CONSPIRACY AND COVER-UP.

14 AND 15.

MR. HARMON: WELL, YOUR HONOR, WE PROBABLY SHOULD
DEAL WITH THEM SEPARATELY BECAUSE 14 DEALS WITH DECLARATIONS
MADE BY MR. FLANAGAN. ANGELA SALDANA SAID IT OCCURRED
DECEMBER THE 5TH, 1984.

THE CONTEXT IS INTERESTING. AND, IN FACT, IT'S
PRIMARILY BECAUSE OF THE CONTEXT THAT WE MAINTAIN THAT THIS
FUETHERED THE CONCEALMENT PHASE, IT'S APPARENT THEY WERE
HAVING AN ARGUMENT.

THEY HAD BEEN CLOSE. SHE HAD BEEN LIVING THERE
WITH HIM, THEY HAD BEEN ARGUING OVER A FORMER BOYFRIEND. IF
WE MAY BE GRANTED THE LIBERTY WE HAVE TO DRAW IN CERTAIN
INFERENCES. THE LANGUAGE POINTED OUT IN GOLDSMITH BY MR.
SMITH WAS, WELL, THE CONSPIRATORS MIGHT HAVE INTENDED TO SEND
A MESSAGE TO MR. GOLDSMITH, THEY COULD HAVE INTENDED THIS.

I THINK WE HAVE TO SAY THAT MR, FLANAGAN MAY HAVE --
HE COULD HAVE BEEN CONCERNED THAT SHE IS GOING TO LEAVE AND
WHERE SHE IS GOING IS DIRECTLY TO THE POLICE.

WHAT HE ATTEMPTED THEN TO DO, JUDGE, IN OUR VIEW,
MAYBE PART OF IT WAS PLACATE, BUT WE THINK MORE THAN THAT, HE

WANTED TO MAKE SURE THAT SHE WAS BROUGHT MORE INTO THE WEB OF
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THE CONSPIRACY AND, IN FACT, INTIMIDATED.

IT REALLY COMES BACK TO THE SAME TYPE OF APPROACH
THAT THE COURT HELD IN PARAGRAPH 2 SHOULDN'T COME IN, BUT WE
HAD MOORE ATTEMPTING TO INTIMIDATE MCDOWELL AND IT IS STILL
VERY CLEAR TO ME THAT MCDOWELL IN SO MANY WORDS IS BEING TOLD
"DON'T GO TO THE POLICE. YOU ARE IN THIS UP TO YOUR NECK., "

AND MISS SALDANA HAS TO BE A SOURCE OF CONCERN TO
MR. FLANAGAN ON DECEMBER THE 5TH.

HE HAS TO BE THINKING "IF SHE LEAVES, SHE IS
PROBABLY GOING TO BLOW THE WHISTLE ON ME. IN FACT, SHE MIGHT
EVEN INADVERTENTLY BLURT SOMETHING OUT. IF I TELL HER I
ACTUALLY DID IT" -~ AND THAT IS THE WAY IT CAME OUT. HE SAID,
"HOW DO YOU LIKE THIS, I DID IT., I ACTUALLY KILLED MY
GRANDPARENTS. "

"IF HE IS TELLING HER I DID THAT, THEN SHE HAS TO
GET THE MESSAGE FROM HIM, "IF I AM CAPABLE OF KILLING THEM, I
AM CAPABLE OF DOING THE SAME THING TO YOU IF YOU DON'T STAY
IN LINE, IF YOU DON'T STAY WITH ME."

S0, NUMBER ONE, HE WANTS TO KEEP A GIRLFRIEND
AND, NUMBER TWO, HE WANTS TO MAKE SURE SHE STAYS IN LINE.
SHE IS GOING TO BE INTIMIDATED AND NOT GOING TO THE POLICE BY
UNDERSTANDING JUST HOW VIOLENT, JUST HOW CAPABLE HE IS OF
DEALING WITH PEOPLE WHO GET OUT OF LINE.

THE COURT: COUNSEL.

MR, SMITH: THIS NOTION OF INTIMIDATION WAS NEVER
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EXPLORED ON CROSS~EXAMINATION NOR WAS IT EVER ATTEMPTED TO BE
EXPLORED. THE WITNESS TESTIFIED IT WAS SIMPLY A BOYFRIEND-
GIRLFRIEND RELATIONSHIP., IF ANYTHING, HE MIGHT BE TRYING TO
HOLD THE RELATIONSHIP TOGETHER.

IT IS JUST A QUANTUM LEAP OF FATE FOR US TO
ASSUME THERE WAS AN EVIL PURPOSE INTENDED OR TO FURTHER
ANY OBJECTIVE OF THE CONSPIRACY, I DON'T THINK IT IS
ADMISSIBLE ON THOSE GROUNDS. IT MAY BE ADMISSIBLE ON OTHER
GROUNDS FOR THE DEFENDANTS BUT I DON'T THINK IT IS ADMISSIBLE
UNDER THE THEORY OF CO~CONSPIRATOR EXCEPTION.

THE CQURT: MR. SMITH, HOW DO YOU CONCLUDE
TELLING HIS GIRLFRIEND OF KILLING HIS GRANDPARENTS WOULD
PRESERVE‘THE RELATIONSHIP?

MR, SMITH: I DON'T CONCLUDE THAT., I THINK THAT
1S A POSSIBLE EXPLANATION. IT IS ALSO A MATTER HE IS JUST
SAYING, "I AM TIRED OF IT. I AM SICK OF RUNNING. BHBERE IT
IS." HE IS JUST BARING HIS SOUL.

COULD BE JUST WANTED TO GET SOME THINGS OFF HIS
CHEST, HAD SOMEBODY, A FRIEND TO TALK TO. I THINK THAT IS
REALLY THE INFERENCE THAT I GOT AT HER TESTIMONY HERE IN
COURT AND ALSO THE PRELIMINARY HEARING. HE NEEDED SOMEONE TO
TALK TO.

THE COURT: THANK YOU. COUNSEL.

MR. HANDFUSS: YOUR HONOR, I WOULD ALSO AGREE.

IF THE COURT RECALLS MISS SALDANA'S TESTIMONY, AT NO TIME DID
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SHE EVER MAKE ANY INFERENCE THAT THE STATE IS ATTEMPTING TO
MAKE HERE THAT "I KILLED MY GRANDPARENTS. YOU BETTER KEEP IN
LINE OR I WILL KILL YOU."

SHE NEVER SAID THAT. HER TESTIMONY WAS THEY WERE
HAVING PROBLEMS, HAVING A CONVERSATION WHICH STARTED OUT
BOYFRIEND-GIRLFRIEND DISPUTE. SHE SAID THAT THE CONVERSATION
WAS REGARDING WHERE THEY WERE GOING AS BOYFRIEND AND
GIRLFRIEND, THE RELATIONSHIPF.

AND SHE EVEN STATED, I BELIEVE -- I DON'T HAVE
THE EXACT PAGE. SHE EVEN STATED THAT, ON PAGE 74, "HE STATED
THAT HE DIDN'T CARE AND THEN HE STATED HE DIDN'T CARE WHAT I
DID ANYMORE. HE WAS TIRED OF RUNNING FROM THE PROBLEM, "
THAT TS VERY INDICATIVE OF THE BASIS FOR THAT STATEMENT BY
MR. FLANAGAN.,

IT WAS NO THREAT WHATSOEVER. WHAT THAT WAS WAS
JUST SOMEBODY, AS MR. SMITH INDICATED, SOMEBODY THROWING UP
HIS HANDS SAYING, "I AM TIRED OF THIS THING." ~ALL HE DID WAS

BASICALLY, AS MR. SMITH SAID, BARE HIS SOUL. THERE WAS NO

'INTIMIDATION. THAT IS FROM MISS SALDANA. THAT WAS HER

TESTIMONY,

THE COURT: ANYTHING FURTHER?

MR, PIKE: ONE THING, YOUR HONOR. BY THIS TIME
SHE WOULD BE A POLICE AGENT AND I THINK WHAT SHE WAS DOING
WAS PUMPING HIM TRYING TO GET INFORMATION FOR OFFICER BERNI

THAT SHE COULD TURN OVER TO HIM OR THE DISTRICT ATTORNEY'S
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I THINK ANYTHING BEYOND THE POINT THAT SHE FIRST
CONTACTED OFFICER BERNI AND WAS TURNED OVER AT WHICH POINT
SHE BECAME A POLICE AGENT AND IT WAS ACTING AS AN ARM OF THE
STATE SHOULD BE EXCLUDED IN CONSIDERATION AGAINST MR.
FLANAGAN. |

MR. POSIN: YOQOUR HONOR, JUST ONE OTHER
OBSERVATION., TREATING THIS, WHAT SHE SAID, AS INTIMIDATION
AND SEEKING TO KEEP HER IN LINE SEEMS TO BE A GROSS EXTENSION
OF THE TESTIMONY THAT WE HEARD FROM THE WITNESS STAND.

THERE WAS NOTHING IN THE SENSE OF HER TESTIMONY,
LET ALONE THE WORDS OF HER TESTIMONY, THAT WOULD SO INDICATE
TO THE COURT,

THE COURT: OKAY,

MR. HARMON: MAY I SAY SOMETHING BRIEFLY?

THE COURT: YES.

MR, HARMON: NATURALLY, WE WEREN'T GOING TO HEAR
FROM ANGELA SALDANA EXACTLY WHAT WAS IN THE DEFENDANT'S HEAD,
IF HE HAD GIVEN ﬁP, IF BE WAS TIRED OF RUNNING, WHY DIDN'T HE
TURN HIMSELF INTO THE POLICE.

THAT DIDN'T HAPPEN. SO WHAT WE HAVE TO DO IS TO
INFER THAT HE HAD OTHER MOTIVES.,

NOW, IF HE WAS TRYING TO PLACATE HER, IN GIVING
HER INFORMATION ABOUT THE KNIFE, THE FACT IS HE HAD GIVEN HER

THAT INFORMATION, SHE KNEW THAT, HE KNEW THAT SHE KNEW IT.
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THEN OBVIOUSLY HE HAS TO SAY SOMETHING TO HER IF SHE IS ON
THE VERGE OF LEAVING., FOR ALL HE RNOWS, SHE GOES DIRECTLY TO
THE POLICE. |

1T IS JUST THE TYPE OF AREA WHERE IT SEEMS TO US
CERTAIN REASONABLE INFERENCES HAVE TO BE DRAWN.

I SAY THERE IS INHERENT INTIMIDATION. WHEN I AM
TALKING TO SOMEBODY AND THAT PERSON SAYS, "HOW DO YOU LIKE
THIS? I KILLED TWO INDIVIDUALS." ISN'T THAT GOING TO MAKE ME
HAVE SECOND THOUGHTS ABOUT WHERE I STAND IN THE RELATIONSHIP
AND IF I CROSS THIS INDIVIDUAL WHAT IS LIABLE TO HAPPEN TO
ME,

THE TNTIMIDATION IS INHERENT. NOW, MISS SALDANA
DOESN'T HAVE TO ARTICULATE IT.

THE COURT: ALL RIGHT. I THINK IN THIS LITTLE
EXCHANGE BETWEEN MR. FLANAGAN AND HIS GIRLFRIEND, I THINK
IT SPOKE TO TWO ISSUES ESSENTIALLY OR TWO MATTERS OF CONCERN.

ONE IS THEIR RELATIONSHIP AS BOYFRIEND-GIRLFRIEND
AND THE OTHER IS MR. FLANAGAN'S CONSCIOUSNESS OF THE CRIME
THAT OCCURRED, AT LEAST, WHATEVER HIS INVOLVEMENT MIGHT HAVE
BEEN AND THE FACT THAT SHE WAS IN CLOSE PROXIMITY AND WOULD
HAVE PROBABLY KNOWN SOME FACTS ABOUT IT AS WELL.

THE STATEMENT, "I DON'T CARE WHAT YOU Do"
ALLEGEDLY MADE BY MR, FLANAGAN TO HIS GIRLFRIEND COULD
ADDRESS EITHER ONE OF THOSE ISSUES, BUT MORE LIKELY ADDRESS

THE ISSUE OF THE BOYFRIEND-GIRLFRIEND, "GO BACK TO YOUR
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BOYFRIEND, DO WHATEVER RATHER THAN GO TO THE POLICE."

1 THINK THERE MIGHT BE TWO REASONABLE
INTERPRETATIONS OF THE EFFECT AND THE MOTIVE BEHIND THE
STATEMENT. ONE, AS MR. HARMON SAID, TO INTIMIDATE. NO DOUBT
ABOUT IT, IT IS AN INTIMIDATING STATEMENT,

SECONDLY, TO PUT MISS SALDANA ON NOTICE OF THE
SERIOUSNESS OF HIS INVOLVEMENT IF, IN FACT, HE WAS INVOLVED.

HE IS SAYING HE WAS INVOLVED AND TO THE MAXIMUM EXTENT.

w o ~1 o U e W

AND T THINK THAT APPLIES TO HER UNDERSTANDING THE
10 CONSEQUENCES. "IF YOU GO TO THE POLICE OR IN SOME WAY YOU

1l DIVULGE INFORMATION." I THINK IT IS IN FURTHERANCE OF THE

12 | CONSPIRACY IN THAT IT TENDS TO COVER-UP RIS INVOLVEMENT.

13 15, MR. HARMON.,

14 MR. HARMON: YOUR HONOR, 15 ALSO DEALS WITH

15 | TESTIMONY OF ANGELA SALDANA, SHE IS INVOLVED IN DISCUSSION
6 | AT THE FLANAGAN TRAILER ABOUT TWO WEEKS AFTER THE MURDERS

17 | wiTH THOMAS AKERS. AND EVIDENTLY SHE WAS CONCERNED ABOUT THE

18 INVOLVEMENT OF THE MAN SHE LIVED WITH.

19 AND THE CONVERSATION IS PRETTY MUCH SET FORTH IN

20 PARAGRAPH 15. SHE EVIDENTLY ASKED AKERS AND HE EQUIVOCATED.
21 HE TOLD HER THAT HE WOULD NOT TFLL HER WHETHER FLANAGAN WAS

22 INVOLVED OR NOT, BUT HE WOULD SAY THIS MUCH, IT WASN'T SAFE
23 FOR HER TO REMAIN AT THE TRAILER AND SHE SHOULD LEAVE.

24 YOUR HONOR, THE EVIDENCE HAS ESTABLISHED AKERS

25 WAS PART OF THE CONSPIRACY. THERE IS AN EFFORT IN THIS
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INSTANCE BY AVOIDING A DIRECT ANSWER TO THE QUESTION OF
CONCEALING HIS ROLE AND THAT OF MR. FLANAGAN.

AND YET BY ENCOURAGING HER TO LEAVE, IT SEEMS TO
US SHE IS BEING GIVEN JUST ENOUGH TO PLACATE HER AND WE
MAINTAIN THIS ALSO IS ADMISSIBLE.

THE COURT: COUNSEL.

MR. SMITH: I THINK THAT WOULD JUST BE LIKE
SAYING IF SOMEONE ASKED A CO-CONSPIRATOR, "WHAT DID YOU HAVE
TO DO WITH THIS?" AND HE SAYS, "I AM NOT GOING TO TELL You, "
IT TS THE SAME THING. IT DOESN'T FURTHER ANY OBJECTIVE,
JUDGE.

MR. HANDFUSS: YOUR HONOR, I ALSO JOIN MR. SMITH.
IN ADDITION, TO REITERATE WHAT MR. PIKE SAID LAST TIME. IF
THE COURT WILL RECALL MY CROSS-EXAMINATION OF MISS SALDANA,
SHE STATED THAT SHE CALLED THE POLICE, THAT SHE SPOKE TO
OFFICER BERNI, FORMER BOYFRIEND OF HERS. SHE SPOKE TO
BEECHER AVANTS,

THAT IT WAS HER STATEMENT AS RELATED WITH HER
CONVERSATION WITH THE POLICE AUTHORITIES THAT SHE WOULD GO
AHEAD AND SHE WOULD TRY TO LEARN WHATEVER ELSE SHE COULD.
SHE WAS GOING TO TURN OVER WHATEVER OTHER INFORMATION SHE
COULD TO THE POLICE AUTHORITIES, THE DISTRICT ATTORNEY,
POLICE DEPARTMENT, THE INVESTIGATION DIVISION.

AND SHE SAID THAT SHE SPECIFICALLY LIED ON THE

PHONE TO MR. AKERS IN THAT CONVERSATION FROM JAIL JUST TO GET
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HIM TO TRUST HER AND JUST SO SHE CAN GET MORE INFORMATION SO
THAT SHE COULD TURN AROUND AND GIVE IT TC THE POLICE.

T AGREE WITH MR, PIKE, THAT ANYTHING THAT THIS
SPECIFIC PARAGRAPH AND ALL CONVERSATIONS FROM THERE ON ARE
BASICALLY POLICE AGENT CONVERSATIONS. AND SINCE THERE IS NO
BASIC DISCOVERY, SINCE THEY ARE POLICE AGENT STATEMENTS, I
WOULD ASK THE COURT TO NOT ADMIT THEM.

THE COURT: MR. PIKE.

MR. PIKE: JOIN IN BOTH OF THE ARGUMENTS OF
COUNSEL.

THE COURT: MR. POSIN.

MR. POSIN: ME, TOO, YOUR HONOR.

THE COURT: CONCERNING THE THEORY OF AGENCY, I
FIND THE TESTIMONY DOES NOT SUBSTANTIATE THAT. MISS SALDANA
INDICATED SHE WAS ACTING ON HER OWN VOLITION. THE OFFICER
TOLD HER TO PUT THE KNIFE BACK AND STAY OUT OF HARM'S WAY,
IN ESSENCE.

THE OFFTICER DIDN'T DIRECT HER AND SHE, FOR
WHATEVER REASON, DECIDED TO FOLLOW THE MATTER UP.

NOW, CONCERNING THE QUESTION OF THE STATEMENT.
AGAIN, I SEE NO WAY HOW SUCH A STATEMENT COULD FURTHER THE
CONSPIRACY. NOW, IT WOULD BE DISALLOWED ON THAT BASIS.

GENTLEMEN, WE ARE GOING TO CALL A RECESS AT THIS
POINT, I HAVE A PLACE I HAVE TO BE ALTHOUGH WE WILL RESUME

AS EARLY AS POSSIBLE AND GET THIS CONCLUDED.
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1 LET US TRY TO BE BACK HERE AT QUARTER AFTER ONE.

2 IS THAT AGREED? NOW, DOES ANYONE HAVE ANYTHING IN JUSTICE

3 COURT OR ANY PROBLEMS?

4 MR. PIKE: I HAVE ONE BUT I HAVE -- I GOT IT

5 CONTINUED THIS MORNING. |

6 THE COURT: WE WILL TRY TO BE HERE QUARTER AFTER
7 ONE.

8 {RECESS TAKEN.)

9 THE COURT: THE CONTINUATION OF CASE C69269,

10 STATE OF NEVADA VERSUS DALE FLANAGAN, RANDOLPH MOORE, JOHN
11 LUCKETT AND ROY MCDOWELL. THE RECORD WILL REFLECT THE

12 PRESENCE OF EACH OF THE DEFENDANTS, THEIR RESPECTIVE COUNSEL,
13 MR. HARMON AND MR. SEATON REPRESENTING THE STATE, COUNSEL.
14 MR. HARMON: THANK YOU, YOUR HONOR. I THINK WE
15 WERE DOWN TO PARAGRAPH 16. YOUR HONOR, WITHOUT BELABORING
16 THE POINT, THIS ACCORDING TO SALDANA WAS INFORMATION SHE

17 SOUGHT.
18 EVIDENTLY, HER UNCLE AND AUNT HAD BEEN CURIOUS
19 ABOUT THE DISPOSAL OF THE GUNS AND SO0 AT THEIR REQUEST SHE
20 MADE SURE SHE ASKED THIS QUESTION OF AKERS. AND HIS RESPONSE
21 WAS THAT THE GUNS HAD BEEN PUT IN A POND OR LAKE.

22 IT'S OUR POSITION THAT THEY ARE IN FURTHERANCE

23 BECAUSE, AS WE ARGUED THiS MORNING, WE BELIEVE THAT

24 GOLDSMITH, AT LEAST WITHIN FACTUAL CIRCUMSTANCES ANALOGOUS TO
25 THAT CASE, STANDS FOR THE PROPOSITION THAT WHILE THE
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1 STATEMENT ITSELF MAY NOT FURTHER, IF THE STATEMENT REFERS TO
2 ACTIONS WHICH DID FURTHER THE CONSPIRACY, THEN IT IS |
3 ADMISSIBLE.,

4 THE COURT: THANK YOU. COUNSEL.

5 MR, SMITH: YOUR HONOR, I WILL SUBMIT THE MATTER
6 ON THE ARGUMENTS PREVIOUSLY MADE.

7 MR. HANDFUSS: ALSO JOIN, YOUR HONOR.

8 MR. PIKE: THE ONLY ADDITION I MAKE IS NOW THAT
9 THOMAS AKERS HAS BECOME A WITNESS OF THE STATE, I THINK THE
10 BEST EVIDENCE WOULD JUST HAVE MR. AKERS TESTIFY ABOUT WHAT HE

11 DID WITH IT AND NOT ABOUT WHAT WAS SAID.
12 PHAT IS JUST ATTEMPTING TO CORROBORATE WHAT MR.
13 AKERS IS GOING TO TESTIFY TO, WHAT HIS ACTIONS WERE, NOT HIS
14 KNOWLEDGE.
15 MR. POSIN: I WILL JOIN IN THE ARGUMENT.
16 _ THE COURT: OVER THE LUNCH HOUR, I HAVE HAD
17 OCCASION TO LOOK INTO THE GOLDSMITH CASE ONCE AGAIN AND IT
18 HAS MERELY REAFFIRMED MY INITIAL INTERPRETATION AND THE LAW
19 THAT IT ESPOUSES.
20 I DO NOT SEE THAT THOSE REPRESENTATIONS SET OUT
21 IN PARAGRAPH 16 FURTHER IN ANY WAY THE CONSPIRACY AND BASED
22 ON THE PARAMETERS THAT I CHOOSE T0 UTILIZE, THEY WOULD BE
23 DISALLOWED ON THAT BASIS.
24 T BELIEVE 17, COUNSEL, YOU CONCEDED.
25 MR. HARMON: YES, YOUR HONOR.
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THE COURT: 18, PLEASE.

MR. HARMON: YOUR HONOR, IF THE COURT PLEASE, I
THINK WE CAN PROBABLY CONSIDER PARAGRAPHS 18, 19 AND 20
TOGETHER. THEY RELATE TO DIFFERENT CONVERSATIONS BUT IN EACH
INSTANCE IT WAS MICHELLE GRAY WHO WAS REFERRING TO
CONVERSATIONS SHE HAD WITH THE DEFENDANT.

AND HE IS COMPLAINING THAT HE IS NOT GETTING
ALONG WITH HIS GRANDPARENTS., HE SAID ON ONE OCCASION IF IT
WASN'T FOR HER, HE COULD KILL HIS GRANDFATHER.

HE SAYS ON ANOTHER OCCASION THAT THEY DON'T CARE
FOR HIS FRIENDS. IN SO MANY WORDS, HE IS DESCRIBING HIS
MOTIVE. IN PARAGRAPH 20, HE IS SAYING THAT HE WOULD KILL
THEM IF IT CAME DOWN TO IT.

APPARENTLY, AFTER HE HAD SAID HE WOULDN'T
HESITATE TO DO IT, SHE SAID THAT WOULDN'T ACCOMPLISH ANYTHING
AND THEN HE CHANGED THE SUBJECT.

YOUR HONOR, IT'S OUR POSITION THAT EVIDENTLY
MICHELLE GRAY WAS A RATHER CLOSE FRIEND OF THE DEFENDANT., I
WOULD SAY THAT THIS FURTHERS THE CONSPIRACY BECAUSE FROM ALL
INTERPRETATIONS OF THE EVIDENCE BEFORE US, I THINK MR.
FLANAGAN, AGAIN BECAUSE HE WAS THE BLOOD RELATIVE, HAS TO BE
DESCRIBED AS THE PERSON WHO CONCEIVED OF THE PLAN.

HE, IN FACT, AS THE INSTIGATOR, IS THE PERSON WHO
CAN CERTAINLY DERAIL IT IF HE IS CONVINCED IT IS NOT

PRACTICABLE. AND I SUGGEST TO THE COURT THROUGH HIS CLOSE
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FRIEND TN COMPLAINING ABOUT THE GRIEVANCES HE HAD TOWARDS HIS
GRANDPARENTS, HE WAS SEEKING FOR MORAL JUSTIFICATION FROM
HER.

HE TS LOOKING FOR AN ALLY. HE IS LOOKING FOR
SOMEONE WHO WILL SUPPORT HIM IN WHAT HE PERCEIVES TO BE A
RIGHTEOUS CAUSE. 1IN THAT SENSE, YOUR HONOR, WE CERTAINLY
ARGUE THAT IT DID FURTHER THE CONSPIRACY.

THE COURT: THANK YOU. COUNSEL.

WR. SMITH: YOUR HONOR, I HAVE TO THINK THAT IT
IS REALLY PURE SPECULATION AS TO WHAT HIS MOTIVATION IN
TALKING ABOUT HIS FEELINGS WERE. I DON'T SEE HOW IT FURTHERS
ANY OBJECTIVE OR HOW THIS STATEMENT IS INTENDED TO ELICIT ANY
SUPPORT FOR THE OBJECTIVES.

ONCE AGAIN, I THINK IT I8 JusST GRATUITOUS
COMMENTS AND I DON'T SEE ANY GUARANTEE OF TRUSTWORTHINESS IN
IT OR HOW THOSE STATEMENTS SHOULD BE HELD ACCOUNTABLE AGAINST
MY CLIENT. |

AT LEAST, MR. LUCKETT THERE IS NO EVIDENCE HE WAS
AWARE OF THIS PLAN OR FLANAGAN'S FEELINGS UNTIL THE NIGHT IN
QUESTION. ONCE AGAIN, ASSERT THE SAME ARGUMENTS THAT I HAVE
MADE.

THE COURT: VERY WELL.

MR. HANDFUSS: I JOIN WITH MR. SMITH. IN
ADDITION, PARAGRAPH 18 IS REALLY NO DIFFERENT THAN PARAGRAPH

NUMBER 10 THAT YOUR HONOR DISALLOWED AS TO LISA LICATA'S
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STATEMENT.

PARAGRAPH 18 IS EVEN LESS RELIABLE THAN PARAGRAPH
10 BECAUSE HERE FLANAGAN SUPPOSEDLY SAYS IF HE COULD, HE
WOULD KILL HIS STEP-GRANDFATHER. PARAGRAPH 10, HE SUPPOSEDLY
SAYS HE HAS A PLAN IN THE SAME AMOUNT OF TIME.

JUST A COUPLE OF DAYS, PARAGRAPH 10 AND PARAGRAPH
18 OCCUR WITHIN EACH OTHER., AND I WOULD ASK THE COURT TO
FOLLOW THE SAME REASONING IT USED IN EXCLUDING PARAGRAPH 10
AND, THEREFORE, ALSO EXCLUDE PARAGRAPH 18 FOR THOSE SAME
REASONS.

THE COURT: 18, 19 AND 20 ARE AT ISSUE?

MR. HANDFUSS: YES, YOUR HONOR, ALL OF THEM,

THE COURT: COUNSEL.

MR. PIKE: JOIN WITH THE PREVIOUS COMMENTS.

MR. POSIN: WE WILL ALSO JOIN.

THE COURT: CONCERNING PARAGRAPHS 18, 19 AND 20,
I AM AT A LOSS TO DETERMINE HOW THE RELATING TO MICHELLE GRAY
FLANAGAN'S PLANS IS IN FURTHERANCE OF THE CONSPIRACY IN ANY
WAY.

SEEKING MORAL JUSTIFICATION DOES NOT IN MY
JUDGMENT FURTHER THE CONSPIRACY. THEY WILL NOT BE ALLOWED AS
AN EXCEPTION TO HEARSAY UNDER CONSPIRACY REPRESENTATIONS.

AND WE ARE AT 21, COUNSEL.

MR. HARMON: YOUR HONOR, WITHOUT ARGUMENT, IT

APPEARS THAT THE COURT HAVING RULED ON PARAGRAPH 15 AND I
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THINK DISALLOWING IT, THAT PROBABLY ALTHOUGH OUR POSITION
REMAINS THE SAME THAT IT SHOULD BE ADMITTED, I SUSPECT THAT
21 FALLS INTO THE SAME CATEGORY AS 15.

THE COURT: THANK YOU. YES, THE ISSUE IS VERY
SIMILAR HERE. ANY COMMENTS, COUNSEL?

MR. PIKE: NONE, YOUR HONOR.

MR. POSIN: NONE, YOUR HONOR.

THE COURT: FOR THE REASONS THAT WERE ESPOUSED IN
MY DISALLOWING 15, 21 WILL BE DISALLOWED SIMILARLY. 22.

MR. HARMON: 22, YOUR HONOR, DEALS AGAIN WITH THE
KNIFE. I THINK IT AGAIN REFLECTS THE MENTALITY OF MR.
FLANAGAN. HE WAS SEEKING TO COVER UP WHAT HAD OCCURRED.

AS THE SYNOPSIS INDICATES, HE APPROACHED MICHELLE
GRAY. THIS WAS ABOUT FOUR DAYS AFTER THE CRIMES HAD BEEN
COMMITTED AT HER RESIDENCE.

HE INDICATES THAT HIS RNIFE HAD SOMEHOW BEEN LEFT
AT THE SCENE OF THE CRIME AND IF ANYONE ASKED TO SAY HE HAD
BEEN CARRYING IT WITH HIM ALL THE TIME.

CLEARLY, HE HAS SOLICITED HER SUPPORT IN COVERING
UP A PTECE OF EVIDENCE WHICH TIED HIM TO THE CRIME SCENE AND
FOR THAT REASON, IT'S OBVIOUSLY IN FURTHERANCE OF THE
CONSPIRACY.

THE COURT: COUNSEL.

MR. SMITH: I DON'T THINK THE SITUATION IS ANY

DIFFERENT THAN THE SITUATION WE PREVIOUSLY DISCUSSED WITH
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1 REFERENCE TO THE XNIFE AND I HAVE THE SAME OBJECTION, YOUR
2 HONOR.
3 THE COURT: VERY GOOD.
4 MR. HANDFUSS: I JOIN.
5 MR. PIKE: I JOIN.
6 MR. POSIN: YES.
7 THE COURT: AS I INDICATED, IN MY OPINION  THINGS
8 THAT ARE DONE IN AN EFFORT TO AVOID BEING FOUND OUT OR BEING
9 CAUGHT AND PROSECUTED, PARTICULARLY IN THE FACTS OF THIS CASE
10 AND HOW THEY APPLY, IT IS IN FURTHERANCE AND THIS ISlCLEARLY
11 IN FURTHERANCE WITH THAT RATIONALE BEING APPLIED SO 22.-—
12 MR. HARMON: 23.
13 THE COURT: 22 WOULD BE AN EXCEPTION TO THE
14 HEARSAY RULE. 23.
15 MR. HARMON: YOUR HONOR, 23 INVOLVES TESTIMONY OF
16 MEHLIA MOORE, SHE ESTIMATED THAT THE CONVERSATION WAS ON
17 NOVEMBER THE 12TH, '84. DEFENDANTS MOORE AND LUCKETT WERE
18 PRESENT ALONG WITH MR. MOORE'S GIRLFRIEND.
19 RANDY MOORE SAID THATlTHEY.HAD TO GO TO THE LAKE
20 TO TAKE CARE OF SOME BUSINESS. FROM THAT STATEMENT ALONE, WE
21 ARE NOT SURE WHAT BUSINESS IT WAS, BUT FROM THE TOTALITY OF
22 THE EVIDENCE, WE MAY REASONABLE INFER IT WAS TO DISPOSE OF
23 THE GUNS.
24 .THIS, LIKE SOME OF THE OTHER STATEMENTS, IN AND
25 OF ITSELF A STATEMENT GIVEN TO MEHLIA MOORE MAY NOT FURTHER
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THE CONSPIRACY. BUT THE FACT IS BY THE GOLDSMITH STANDARD,
T RELATES TO CONDUCT WHICH THEY CONTEMPLATE DOING WHICH DOES
FURTHER THE CONSPIRACY,

THE COURT: OKAY, COUNSEL.

MR. SMITH: YOUR HONOR, I WOULD AGREE WITH MR,
HARMON. I THINK THAT THE STATEMENT IS INHERENTLY AMBIGUOUS
WITH RESPECT AS TO SOME BUSINESS. THERE ARE SOME OTHER
RELATED PROBLEMS. I GUESS WE CAN ADDRESS IT.

WE MENTIONED THE INHERENT UNRELIABILITY OF MISS
MOORE'S TESTIMONY, I THINK IN LIGHT OF THAT FACT AND ALSO
THE FACT THIS IS APPARENTLY THE SAME INCIDENT THAT LUCAS WILL
TESTIFY TO, THAT IT COULD BE CONSTRUED AS CUMULATIVE.

AND I WILL SUBMIT IT ON THAT BASIS. I THINK WE
ARE GETTING INTO A REAL CAN OF WORMS WITH MISS MOORE AND I
THINK THE COURT PERHAPS SHOULD, IF THAT IS ALL THEY ARE
OFFERING HER FOR IS THIS ONE INCIDENT, CONCEDE 24 WILL NOT BE
ADMISSIBLE., I REALLY DON'T SEE ANY NEED FOR IT.

MR. HANDFUSS: I WOULD JOIN, YOUR HONOR, AND AS
THE COURT WILL REMEMBER, HER TESTIMONY APPEARS TO BE
INHERENTLY UNRELIABLE, IN ADDITION, TO HOLD A VAGUE AND
AMBIGUOUS STATEMENT, WITHOUT FURTHER FOUNDATION AS TO WHAT
SOME BUSINESS MEANS, ADMISSIBLE WHEN MR, MCDOWELL WASN'T
THERE, I WOULD ASK THE COURT NOT TO ADMIT THIS STATEMENT.

MR. PIKE: SAME OBJECTIONS, YOUR HONOR.

THE COURT: THANK YOU.
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1 MR. POSIN: I WOULD BELIEVE, IF YOUR HONOR

2 PLEASE, TO SUBMIT TO THE COURT, THAT THIS WILL BE THE LEAST

3 PROBLEMATICAL DETERMINATION FOR THE COURT TO MAKE IN TERMS

4 OF EXCLUDING EVIDENCE. THIS CLEARLY SHOULD BE EXCLUDED.

5 THE COURT: I DON'T THINK IT PARTICULARLY TAXES

6 ONE'S IMAGINATION TO UNDERSTAND WHAT BUSINESS IS BEING

7 ALLUDED TO HERE; T DON'T HAVE A PROBLEM WITH THAT

8 PARTICULARLY.

9 HOWEVER, MR. HARMON INDICATES THAT THE STATEMENT
10 REFERS TO CONDUCT WHICH IS IN FURTHERANCE TO THE CONSPIRACY
11 AND AS I HAVE INDICATED, THAT DOESN'T RISE TO THE TEST
12 IMPLYING IT MUST IN ITSELF FURTHER THE CONSPIRACY.

13 AND TO MY WAY OF THINKING MERELY RELATING TO

14 SOMEONE THEY ARE GOING TO THE LAKE TO TAKE CARE OF BUSINESS

15 DOES NOT FURTHER THE CONSPIRACY PER SE. IT WILL BE

16 DISALLOWED ON THE BASIS OF THE EXCEPTION OF THE HEARSAY RULE,

17 COUNSEL, I BELIEVE YOU CONCEDED TO 24 AS WELL.

18 MR. HARMON: YES, YOUR HONOR.

19 THE COURT: GOING BACK TO ONE OF THE PARAGRAPHS

20 THAT I INDICATED I WOULD NOT RULE ON AT THE TIME, 8. IF

21 THERE IS ANYTHING ELSE TO BE SAID THERE, I WOULD ENTERTAIN

22 ARGUMENT.

23 I THINK THAT INITIALLY, AT LEAST, MY FEELING IS

24 AS FOLLOWS. IF THERE WERE DIRECTIONS TO BURN OR TO DISPOSE

25 OF PROPERTY, IDENTIFICATION, PHOTOS, PURSE, WHATEVER IT MIGHT
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1 BE, OR ANY INSTRUCTIONS IN REGARD TO ANYTHING AFTER THEY

2 RETURNED ALLEGEDLY TO THE APARTMENT IN ORDER TO AVOID BEING

3 DETECTED AND AVOID PROSECUTION AND ULTIMATELY BEING BROUGHT

4 TO TRIAL, CERTAINLY IT IS IN FURTHERANCE.

5 THE MERE SITTING ABOUT IN THE APARTMENT RECANTING
6 WHAT THEY HAD DONE AND GLOATING OVER IT OR DISCUSSING IT OR

7 WHATEVER YOU MIGHT WANT TO DETERMINE IT AS, IS NOT IN

8 FURTHERANCE PER SE TO THE CONSPIRACY,

9 NOT TO SAY TEIS MiGHT NOT BE ALLOWED UNDER SOME

10 OTHER EXCEPTION TO THE HEARSAY RULE BUT MY INITIAL OPINION IS
11 THAT IT IS NOT IN FURTHERANCE.
12 I WOULD ENTERTAIN ANY ARGUMENT CONTRARY TO THAT,

13 COUNSEL.

14 MR. HARMON: YOUR HONOR, I AM NOT SURE THAT IT
15 | wouLD BE FURTHER ARGUMENT ON THE ISSUE OF FURTHERANCE. I DO
16 | WANT TO POINT OUT THAT LUCAS AND AKERS ARE IN THE POSITION OF
17 | DESCRIBING THE SAME CONDUCT AND THE SAME CONVERSATIONS

18 | AFTERWARDS.

19 AND WHILE LUCAS WAS NOT AS EXPLICIT ON THE

20 | SUBJECT OF WHERE THE VARIOUS PARTIES WERE, ARERS IS VERY

21 | SPECIFIC.

22 HE SAYS ALL SIX PERSONS WERE SEATED IN THE

53 | RKTTCHEN., THEY WERE TALKING TOGETHER., HE SAID THE ADRENALIN

24 WAS FLOWING, THEY WERE EXCITED AND THEY WERE CHIMING IN WITH

25 WHAT THEY DID.
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YOUR HONOR, IT IS HARD TO.SEPARATE THE STATEMENTS
FROM THINGS THAT WERE HAPPENING, THE PRODUCTION OF THE

WALLET, THE IDENTIFICATION, THE PHOTOGRAPHS WHICH WERE

'BURNED.

IT SEEMS TO ME THAT THIS IS SO APPROXIMATE TO THE
TIME OF THE CRIME. WE ARE TALKING ABOUT THE CONSPIRATORS
THEMSELVES WITH THE EXCEPTION OF LUCAS AND HE KNEW WHAT WAS
HAPPENING FROM WHAT OCCURRED BEFORE.

IT IS DIFFICULT FOR ME TO CONCEIVE UNDER ANY OF
THE CASES CITED BY EITHER THE DEFENSE OR THE PROSECUTION HOW
ALL OF THIS IS NOT ADMISSIBLE AS FURTHERING THE CONSPIRACY.

AND THEN WE HAVE OTHER EXCEPTIONS, ADOPTIVE
ADMISSIONS, EXCITED UTTERANCES, I THINK BEASLEY. THERE ARE
ANY NUMBER OF EXCEPTIONS THAT UNDQUBTEDLY WILL MAKE THIS
ADMISSIBLE.

IT WAS FURTHERMORE OUR UNDERSTANDING THAT THE
COURT HAD INDICATED IN THE ANALOGOUS PARAGRAPH WHICH RELATES
TO AKERS THAT ALL OF THAT WOULD BE ADMISSIBLE AS FURTHERING
THE CONSPIRACY.

THE COURT: WHICH PARAGRAPH?

MR. HARMON: YOUR HONOR, THAT WOULD BE PARAGRAPH
5. IF THE ARGUMENT IS MADE IT IS CUMULATIVE, WELL, OF
COURSE, MANY TIMES IF YOU HAVE THREE EYEWITNESSES TO A CRIME
AND YOU CALL THEM ALL, YOU COULD ARGUE IT IS CUMULATIVE.

BUT THE RESPONSE TO THAT IS THAT THE TESTIMONY OF
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ONE, THAT OF AKERS, WILL CORROBORATE LUCAS AND THE TESTIMONY

OF LUCAS WILL GO A LONG WAYS TOWARD CORROBORATING THAT OF

| AKERS.

THE COURT: ALL RIGHT, THANK YOU FOR BRINGING
PARAGRAPH 5 TO MY ATTENTION. MY THINKING THERE WAS THAT THE
PORTION OF THE TESTIMONY CONCERNING THE DRIVING, WHATEVER
TRANSPIRED AFTER THE ALLEGED INCIDENT IN AN EFFORT TO GET
AWAY FROM THE AREA -- I BELIEVE THERE WAS SOME MENTION OF A
DIGGING A HOLE OR PERHAPS --

MR. HARMON: THERE WAS. IN FACT, THEY DUG A
HOLE.

THE COURT: ALL OF THAT SORT OF THING IN MY
ESTIMATION IS PART OF TRYING TO ESCAPE DETECTION AND
PROSECUTION. NOW, TO WHATEVER EXTENT IN PARAGRAPH 5 MR.
AKERS MIGHT TESTIFY TO, THAT THEY SAT AROUND THEREAFTER OR
DURING THE PERIOD AND ALLUDED TCO WHAT THEY HAD DONE FOR THE
PURPOSE OF AGAIN BRAGGING OR JUST RELIVING IT, I DON'T KNOW
THAT IS IN FURTHERANCE.

MR. HARMON¥ MR, LUCAS IS THERE, HE HEARD WHAT
WAS GOING TO HAPPEN BEFOREHAND. HE DIDN'T GO TO THE SCENE.
HERE IS A GUY AWAKENED. THEY HAD TO GO SOMEWHERE.

SO THEY HAVE COME IN AND IN HIS PRESENCE THEY ARE
BURNING PHOTOGRAPHS AND IDENTIFICATION AND THEY ARE LOOKING,
EVEN THOUGH IT IS A SMALL AMOUNT, AT MONEY THAT THEY HAVE

TAKEN FROM THE SCENE.
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1 CERTAINLY, THERE IS AN INTIMIDATION FACTOR HERE,
2 w00. CERTAINLY, THESE PEOPLE DON'T WANT MR, LUCAS RUNNING
3 OUT TO EXPLAIN WHAT HE KNOWS TO THE POLICE. |
4 S0 IT IS A REASONABLE ARGUMENT THAT THEY TELL IN
5 HIS PRESENCE WHAT HAS OCCURRED SO HE APPRECIATES THE
6 SERIOUSNESS OF WHAT HAS OCCURRED, SO HE IS PART OF THE GROUP.
7 AND, IN A SENSE, IS UP TO HIS NECK IN THIS AND THERE 1S
8 NOTHING NOW THAT HE CAN DO ABOUT IT.
9 THE COURT: THAT IS ARGUMENT THAT HADN'T BEEN
10 | MADE PREVIOUSLY. MR, SMITH. |
11 MR. SMITH: YOUR HONOR, I AGREE WITH YOUR INITIAL
12 INCLINATION WITH RESPECT TO THESE STATEMENTS. IF THEY ARE
13 STMPLY REMARKING WHAT HAS HAPPENED, IT DOESN'T FURTHER AN
14 OBJECTIVE OF THE CONSPIRACY.
15 IF MR. LUCAS COULD COME IN AND SAY THAT HE WAS
16 SPECIFICALLY TOLD DON'T GO TO THE POLICE, THAT'S ONE THING.
17 BUT FOR US TO SIMPLY INFER THAT THE COMMENTS MADE
18 BY VARIOUS CODEFENDANTS CAN BE ADMISSIBLE AGAINST OTHER
19 PEOPLE, THERE HAS TO BE SOME GUARANTEE OF TRUSTWORTHINESS AND
20 TRUTHFULNESS.
21 AND, ONCE AGAIN, I HAVE TO REITERATE MY STRONG
22 CONCERNS THAT THERE WAS A LEGITIMATE ATTEMPT TO SHIFT THE
23 BLAME IN THIS CASE. AND PARTICULARLY IN THIS AREA I THINK
24 THE COURT SHOULD FOCUS ON NOT ONLY THE CO-CONSPIRATOR
25 EXCEPTION BUT ALSO SIXTH AMENDMENT CONCERNS.
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1 AND I THINK WHEN VARIOUS CODEFENDANTS, NOT

2 NECESSARILY IN EARSHOT OF OTHER CODEFENDANTS, ARE MAKING

3 STATEMENTS ABOUT WHAT OTHER PEOPLE DID, THEN THE SIXTH

4 AMENDMENT CONCERNS ARE OF PARAMOUNT IMPORTANCE.

5 NO ONE HAS YET TESTIFIED THAT THEY COULD SAY FOR
6 SURE AT LEAST THAT MY CLIENT OVERHEARD ANY OF THESE

7 CONVERSATIONS THAT WERE MADE IN LUCAS'S PRESENCE, THAT HE

8 OVERHEARD., AND I THINK FOR THOSE STATEMENTS TO BE USED

9 AGAINST HIM COULD BE PREJUDICE OF THE HIGHEST ORDER. I THINK
10 THEY SHOULD BE EXCLUDED.
11 THE COURT: THANK YOU. MR. HANDFUSS, ANYTHING?
12 MR. HANDFUSS: I WOULD JOIN WITH MR. SMITH. ONE
13 OTHER THING., THE STATE HAS ALLUDED SEVERAL TIMES TO THIS
14 INTIMIDATION FACTOR. I THINK THIS IS MERELY AN ATTEMPT TO
15 TRY BOOTSTRAPPING THIS OTHERWISE INADMISSIBLE EVIDENCE IN

16 ON THIS TYPE OF ARGUMENT, POSSIBLE INTIMIDATION.

17 MR, LUCAS TESTIFIED AT THE PRELIMINARY HEARING,
18 HE'S TESTIFIED HERE, HE'S TESTIFIED IN HIS STATEMENTS. AT
19 NO TIME DID HE EVER SAY THAT ANXBODY, AT LEAST NONE OF THESE
20 DEFENDANTS OR SPEAKING FOR MR. MCDOWELL, HAD EVER TRIED TO
21 INTIMIDATE HIM OR THREATEN HIM NOT TO SAY ANYTHING.
22 I WOULD ASK THE COURT TO FOLLOW ITS INITIAL

23 REACTION TO THIS EVIDENCE AND SPECIFICALLY NOT PAY ATTENTION
24 TO ANY INTIMIDATION ARGUMENT-THAT THE STATE MAY BRING FORTH.
25 THE COURT: COUNSEL. | |
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MR. PIKE: THE TWO STATEMENTS DIFFER
SIGNIFICANTLY. THE CRUX OF THE WHOLE THING IS WHAT WAS GOING
ON DURING THE TIME FROM SOMEONE THAT WAS SUPPOSEDLY THERE AS
OPPOSED TO JUST MR, LUCAS WHO WAITED THERE AT THE PLACE WHERE
THEY WENT AND WERE SAFE,

AS FAR AS ANY ARGUMENT FOR EXCITED UTTERANCE, AN
EXCITED UTTERANCE, NRS 51.09%5, IS ONLY ADMISSIBLE WHEN THE -
STATEMENT RELATING TO STARTLING EVENTS OR UNDER THE STRESS OF
EXCITEMENT CAUSED BY THE EVENT, THAT WOULD BE SOMETHING THAT
OCCURRED WHILE HE WAS THERE,

IF ONE SHOUTED AND THE THIRD PERSON OVERHEARD IT
LIKE, "TOMMY, GET THE GUN" OR SOMETHING LIKE THAT, THAT WOULD
BE EXCITED UTTERANCE. NOT COMING BACK, BEING AT A PLACE OF
SAFETY AND SITTING TOGETHER AND TALKING.

MR. POSIN: WE WILL ENDORSE THE ARGUMENT OF
COUNSEL.

MR. HARMON: MAY I SAY ONE THING FURTHER?

THE COURT: YOU MAY,

MR, HARMON: MR, SMITH SAYS IT IS REHASH. THERE
AREN'T ANY EYEWITNESSES., THIS ISN'T A REHASH AT ALL AS TO
EXACTLY WHAT HAPPENED AT THE TIME OF THE SHOOTING. AKERS IS
NOT A WITNESS OF THAT AND NEITHER IS LUCAS. |

THESE ARE PEOPLE WHO ARE DESCRIBING CONVERSATION
WHICH IS OCCURRING AT THE VERY TIME EVIDENCE IS BEING

DESTROYED. HOW CAN YOU REASONABLY DISTINGUISH ONE FROM THE
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OTHER. MR. SMITH AND MR, HANDFUSS SAY WE HAVE A SIXTH
AMENDMENT CONFRONTATION PROBLEM.

THE FACT REMAINS AKERS AND LUCAS ARE OBVIOUSLY
DESCRIBING THE SAME THING AND AKERS HAS SAID ALL SIX WERE
SEATED TOGETHER, THAT THEY ARE IN THE KITCHEN. THEY ARE
OBVIOUSLY WITHIN HEARING DISTANCE. THEY ARE OBVIOUSLY
ADOPTING THE STATEMENTS OF ONE ANOTHER. |

THERE IS NO TESTIMONY THAT WHEN LUCKETT SAYS, "I
DID THIS AND THAT," AND MCDOWELL SAYS, "THIS IS WHAT I DID,"
THAT SOMEBODY ELSE SAYS, "NO, THAT'S WRONG."

SOVTHERE ISN'T AN CONFRONTATION PROBLEM, YOUR
HONOR. IT IS EVIDENT THAT THESE ARE CONSPIRATORS WHO ARE
CONCEALING WHAT THEY HAVE DONE. THEY ARE DESTROYING EVIDENCE
AND THEY ALSO HAD THE FACTOR OF ANOTHER WITNESS THAT THEY
WANT TO DRAW FURTHER INTO THE CONSPIRACY, I SPEAK OF LUCAS,

THE COURT: MR, HARMON, CONCERNING THIS ARGUMENT
OF EXCITED UTTERANCE. I REALIZE YOU DIDN'T MAKE THAT
ARGUMENT PER SE BUT IT WAS RESPONDED TO AS IF YOU HAD. I
KNOW YOU DID ALLUDE TO SOME EXTENT. HOW MUCH TIME HAD
EVOLVED THERE BETWEEN THE ALLEGED EVENTS AND THE
CONVERSATION, DO YOU RECALL?

MR. HARMON: YOUR HONOR, I AM NOT SURE THAT THE
RECORD CLEARLY INDICATES., WHAT WE HAVE INTO THE RECORD IS
LUCAS SAYING THAT HE THINKS THE CONVERSATIONS OCCURRED

BETWEEN 10:30 AND 11:00. AND THEN HE FELL ASLEEP AND THE
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NEXT THING HE KNOWS IS THE KNOCK ON THE DOOR AND HE ESTIMATES
IT WAS BETWEEN 1:00 AND 1:30 IN THE MORNING.

WE HAVE AKERS DESCRIBING WHAT THEY DROVE., IT IS
TRUE THAT THEY STOPPED FOR A PERIOD OF TIME AND CARTRIDGES
WERE DISPOSED OF AND A HOLE WAS DUG, BUT I THINK WE MAY INFER
AFTER THAT THE PARTIES WENT DIRECTLY BACK TO THE APARTMENT.

I THINK THE TIMING DEPENDS UPON WHAT WE ARE
TALKING ABOUT. THESE AREN'T PEOPLE WHO JUST SAW A ROBBERY.
THEY AREN'T PEOPLE WHO JUST HAD SOMEBODY TAKE A SHOT AT THEM.
THESE ARE PEOPLE WHO ALLEGEDLY HAVE JUST COMMITTED A DOUBLE.
MURDER.

AND THE UNREBUTTED TESTIMONY AT THIS POINT IS
THAT THEY WERE ALL SEATED THERE, THEY WERE TALKING AT A QUICK
PACE, THEY WERE EXCITED. A LOT OF ADRENALIN PUMPING. THAT
IS AN EXACT QUOTE FROM THE RECORD.

80 IN RESPONSE TO THE DEFENSE ARGUMENT, I SAY
THAT THESE VERY CERTAINLY DO QUALIFY AS- EXCITED UTTERANCES.

THE COURT: THANK YOU, CONCERNING THE QUESTION
OF EXCITED UTTERANCE, THERE ARE VARIOUS CIRCUMSTANCES THAT
HAVE TO BE TAKEN INTO CONSIDERATION.

IT IS NOT, AS COUNSEL UNDERSTANDS, SOMETHING THAT
HAS TO OCCUR SIMULTANEOUSLY WITH THE STATEMENT. AS LONG AS
THE NATURE OF THE EVENTS IS SUCH THAT WOULD CONTINﬁE
REASONABLY AND EXCITED AND PROMPT SOMEONE TO SPEAK WITHOUT

THINKING, THAT IS THE TEST.
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THE REASON BEING, SOMEONE WHO MAKES THE
STATEMENT OUT OF EXCITEMENT, DOESN'T CONTEMPLATE THE EFFECT
OF HIS STATEMENT, HOW IT MIGHT BE USED AGAINST HIM.

I THINK VIEWING THE NATURE OF THE CONVERSATION
AND THE TOTALITY OF THE FACTS IN THIS CASE, AS TO PARAGRAPHS
5 AND 8, I AM GOING TO DEEM THAT IT IS ADMISSIBLE IN ITS
ENTIRETY BY THE THREE ARGUMENTS ESPOUSED, ADOPTIVE ADMISSION,
EXCITED UTTERANCE AND INTENDING TO INTIMIDATE,

I THINK IN ITS TOTALITY THAT IS A PROPER RULING
IN THIS PARTICULAR INSTANCE,

GENTLEMEN, THAT CONCLUDES THE STATEMENTS THAT WE
HAVE LISTED HERE. ALL THE STATEMENTS THAT -- MY
UNDERSTANDING, AT LEAST, ALL THE STATEMENTS THAT THE STATE
WOULD TEND TO UTILIZE ARE PRESENT ON THIS LIST SO WE WON'T
HAVE ANYTHING SURPRISING US. \

LET'S DIRECT OUR ATTENTION TO THE MOTIONS
THAT ARE SET OUT ON THE CALENDAR. FIRST, IT APPEARS, MR.
FLANAGAN'S MOTION TO SEVER., COUNSEL,

MR. PIKE: YOUR HONOR, THAT HAS BEEN RATHER FULLY
BRIEFED BY ME IN MY POINTS AND AUTHORITIES. I ACTUALLY HAD
FILED ONE OF THOSE IN CONJUNCTION WITH ALSO MOTION FOR CHANGE
OF VENUE IN THIS CASE,

I WILL JUST DIRECT MYSELF AS TO THE SEVERANCE
MOTION AND SUBMIT IT ON THE POINTS AND AUTHORITIES THAT I

HAVE HERETOFORE SUBMITTED BEFORE THE COURT,
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THE COURT: VERY GOOD. WELL, THE STATE, I AM
SURE, WILL HAVE A RESPONSE. I CAN SAY A5 FAR AS CHANGE OF
VENUE IS CONCERNED, IF WE BECOME SO EMBROILED WITH THE
ATTEMPT TO IMPANEL THE JURY, IT MAY BE THAT IT WOULD BE
NECESSARY,

MR. PIKE: THAT IS ALL THAT I ASK ON THAT. 1
WASN'T GOING TO ARGUE FOR IT AS A MATTER OF LAW. JUST
BROUGHT IT BEFORE THE COURT SO THAT ONCE THE QUESTIONING OF
THE JURY IS CONDUCTED, IN THE EVENT THAT IT APPEARS WE CANNOT
OBTAIN A JURY HERE THAT CAN GIVE A FAIR AND IMPARTIAL
TRIAL TO MR. FLANAGAN, THEN IT WOULD TRIGGER THAT MOTION.
UNTIL THEN, IT CAN JUST BE HELD IN ABEYANCE.

THE COURT: ALL RIGHT. THE STATE CARE TO ADDRESS
MR, PIKE'S MOTION FOR SEVERANCE?

MR. SEATON: DO YOU WANT ME TO SPEAK, YOUR HONOR,
TO EACH OF THE DEFENDANTS IN ORDER OR DO YOU WANT TO HEAR
FROM ALL OF THE DEFENDANTS FIRST? IT MAY BE EASIER BECAUSE
MANY OF THE ARGUMENTS WILL BE INCORPORATED INTO ONE.

THE COURT: I THINK PERHAPS MANY OF THE SAME
ARGUMENTS WOULD BE MADE., WHY DON'T WE HEAR FROM EACH OF THE
DEFENSE COUNSEL. IN THE MATTER OF MR. LUCKETT'S MOTION.

MR, SMITH: YOUR HONOR, I THINK YOU WILL HAVE TO,
UNLESS YOU DEEM SEVERANCE PROPER AT THIS TIME, HAVE TO
WITHHOLD AN ULTIMATE RULING UNTIL WE HEAR THE VOIR DIRE

QUESTIONS AND THE RESPONSES CONCERNING WHAT THE VARIOUS
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POTENTIAL JURORS THINK THEY KNOW ABOUT THIS CASE.

LUCKETT'S INVOLVEMENT, NOT ONLY IN THE FACTS OF
THIS CASE BUT ALSO WITH CULT INVOLVEMENT, THERE IS REFERENCE
IN THE PAPER WHICH CAME UP YESTERDAY TO A STATEMENT
ATTRIBUTABLE TO SALDANA THAT ALL THE DEFENDANTS EXCEPT WALSH
WERE INVOLVED IN SATANIC ACTIVITIES.

SHE INDICATED SHE HAD NO PERSONAL KNOWLEDGE OF
THAT ON THE WITNESS STAND. THAT WHETHER THAT TAINTED THE
ATTITUDE OF THE JURY, I DON'T RNOW.

THE REAL CRUX OF OUR ARGUMENT, IT IS REALLY NOT
ARGUMENT SO MUCH THAT WE SAY THAT WE ARE PREJUDICED BY
JOINDER. BUT WE HAVE TO ADVISE THE COURT, I DO AS AN
OFFICER, THAT THE OTHER DEFENDANTS ARE GOING TO BE PREJUDICED
IF LUCKETT IS BROUGHT TO TRIAL WITH THEM.

I THINK THE PROSECUTOR, THEY HAVE US IN TRIAL
BECAUSE THEY REALIZE THAT WE ARE GOING TO DO AS MUCH
PROSECUTING OF THE OTHER DEFENDANTS AS THEY ARE.

THE COURT SHOULD BE AWARE THAT UNDER NO VERY
CERTAIN CIRCUMSTANCES THAT WE WILL PRESENT A DEFENSE OF
COERCION IN THIS CASE, OF INTIMIDATION, OF THREATS AND OF A
VERY STRONG REASON FOR MR. LUCKETT TO BE AFRAID.

IN SOME INITIAL MOVING PAPERS THAT I SUBMITTED TO
THE COURT, I INDICATED I WAS CONCERNED ABOUT THIS TRIAL BEING
TAINTED WITH MENTION OF ANY SATANIC OR CULT INVOLVEMENT ON

THE PART OF THE OTHER DEFENDANTS.
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I HAVE ESSENTIALLY CHANGED HORSES AND FEEL NOW IN
LIGHT OF EVERYTHING THAT HAS COME FORWARD, PARTICULARLY THE
TESTIMONY OF MR, AKERS BROUGHT FORWARD LAST WEEK, THAT IT IS
GOING TO BE ABSOLUTELY ESSENTIAL FOR US IN PRESENTING A

DEFENSE TO PORTRAY OTHER DEFENDANTS AS, QUITE FRANKLY, VERY

SAVAGE, AMORAL INDIVIDUALS.

I AM CONFIDENT UNDER DUE PROCESS RATIONALE, I

WILL BE ENTITLED TO BRING THAT OUT. I CAN'T SEE THAT

EVIDENCE WOULD, IN FACT, BE ADMISSIBLE AGAINST THESE OTHER
DEFENDANTS WERE THEY TO BE TRIED SEPARATE FROM MR. LUCKETT.

I BRING THAT UP BECAUSE I CAN SEE GETTING INTO
THE MIDDLE OF THIS TRIAL WITH ME ATTEMPTING TO BRING ALL THIS
EVIDENCE UP AND THE OTHER DEFENDANTS AT THAT POINT MOVING FOR
SEVERANCE,

MY PERSONAL BELIEF IS THEY WOULD BE ENTITLED TO
SEVERANCE., SO IF THE COURT IS GOING TO HAVE TO CROSS THAT
BRIDGE ANYWAY, THIS WOULD BE THE APPROPRIATE TIME TO
STRUCTURE THE TRIALS TO WHERE THEY COULD PROCEED EFFICIENTLY
AND FAIRLY, I DON'T SEE HOW MY CASE SHOULD BE HEARD ALONG
WITH THE OTHERS. . |
| THE COURT: THANK YOU, MR. SMITH. COUNSEL.

MR. HANDFUSS: YOUR HONOR, A LOT OF WHAT MR.
SMITH SAID ALSO APPLIES TO MR. MCDOWELL. THERE IS A GREAT
PROBLEM HERE ESPECIALLY WITH THE MEDIA COVERAGE, ANY ARTICLES

IN THE PAPER AND ON T.V. ABOUT COVENS AND BLACK MAGIC AND
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WHITE MAGIC AND THINGS LIKE THAT.

THERE HAS BEEN PLENTY OF COVERAGE AND COPIES OF
THOSE THAT I HAVE, AND I BELIEVE MR, SMITH HAVE, HAVE BEEN
SUPPLIED TO THE COURT AS EXHIBITS ATTACHED TO THE MOTIONS.
THE PROBLEM IS HERE MR. SMITH IS OBVIOUSLY GOING TO GO AHEAD
AND, AS HE SAID, PROSECUTE AT LEAST TWO IF NOT ALSO MR.
MCDOWELIL. IN THIS TRIAL IN ORDER TO SEPARATE HIS CLIENT FROM
THE REST OF OUR CLIENTS.

THE PROBLEM WITH THAT IS, IS THAT THERE IS NO
CONFRONTATION RIGHT., AND, IN ADDITION, THE DEFENSES ARE SO
INCONSISTENT THAT ONE DEFENDANT MAY ACTUALLY BE RUNNING OVER
ANOTHER DEFENDANT AND WE MAY BE FORCED TO PREJUDICE EACH
OTHER WITHOUT ANY HELP FROM THE GOVERNMENT, WITHOUT ANY HELP
FROM THE STATE SIMPLY BECAUSE WE ARE BEING TRIED TOGETHER.

SHOULD THE SEVERANCE BE GRANTED, WE HAVE
ALLEVIATED THAT PROBLEM OF ACTUALLY HAVING TO BE PROSECUTING
EACH OTHER AND WHICH WE ARE ORDINARILY NOT CALLED UPON TO DO.

THE STATE IN THAT MATTER COULD PROBABLY JUST SIT
BACK AND WAIT TO SEE WHAT HAPPENS AND WHO IS LEFT AND PUT ON
THEIR EVIDENCE AS TO THAT ONE PERSON OR TWO PEOPLE, WHATEVER.

I BELIEVE ON 'THOSE GROUNDS, THE VERY, VERY
TNCONSISTENT DEFENSES, ABOUT THE COVEN, THE BLACK MAGIC AS
WAS SHOWN ON THE STAND. EVEN IN THE PRELIMINARY HEARING
TRANSCRIPT AS IN THIS HEARING, THE OTHER HEARING THE OTHER

DAY, IT WAS BROUGHT UP ABOUT GANGS, ACES GANGS.,
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AT THE PRELIMINARY HEARING, T HAD OBJECTED TO
SUCH TESTIMONY AS TO MR. MCDOWELI, BECAUSE THERE WasS NO
EVIDENCE THAT MR. MCDOWELL WAS EVER INVOLVED IN ANY ACES GANG
OR ANY GANG HAVING TO DO WITH ANY EVIDENCE IN THIS CASE.

THE PRELIMINARY HEARING JUDGE, JUDGE SLADE,

GRANTED THAT MOTION STRIKING ALL TESTIMONY AS IT PERTAINED TO

*-JQ\U‘-hUNI—'

MR. MCDOWELL. IF THAT PESTIMONY COMES IN, IF YOU AGREE WITH
THAT RULING FROM JUDGE SLADE, WHAT HAPPENS IS THE JURY'S

GOING TO BE SITTING THERE LOOKING AT MR, MCDOWELL BALONG WITH

o 2w W

MR. LUCKETT, MR. FLANAGAN AND MR. MOORE AND SAYING, "WELL, WE
11 UNDERSTAND THAT WE MIGHT HAVE BEEN TOLD THAT THE EVIDENCE WAS
12 STRICKEN AS TO MR. MCDOWELL, " BUT HOW A JURY NOT -- HOW COULD
13 THAT NOT TAINT MR. MCDOWELL AND HIS DEFENSE.

14 IF A SEVERANCE WERE GRANTED, THAT PROBLEM WOULD

15 NEVER COME UP.

16 THE COURT: THANK YOU. I BELIEVE, MR. POSIN, you
17 HAVE A SIMILAR MOTION. |
18 MR. POSIN: IF YOUR HONOR PLEASE, I SUPPORT THE

19 MOTIONS OF BOTH COUNSEL.

20 THE COURT: RESPONSE, MR. SEATON.

21 MR. SEATON: FIRST OF ALL, LET'S GET SOME BASICS
22 QUT OF THE WAY. 1T HASN'T BEEN BROUGHT UP. I WANT EVERYONE
23 TO UNDERSTAND THERE ARE NO BRUTON PROBLEMS IN THIS CASE.

24 THE STATE HAS NO INTENTION OF EVER PUTTING ANY

25 CONFESSIONS TO POLICE OFFICERS INTO EVIDENCE IN THIS CASE.
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1 UNLESS, OF COURSE, AFTER THE STATE HAS RESTED, CERTAIN

2 DEFENDANTS TAKE THE STAND.

3 AND UNDER THE AUSPICES OF THE SUPREME COURT CASE
4 OF NELSON VERSUS O'NEAL AND THE NEVADA SUPREME COURT CASE OF
5 SMITH VERSUS STATE, WE ARE ALLOWED TO BRING IN THOSE THINGS

6 ONCE THOSE PARTICULAR DEFENDANTS HAVE HAD THE OPPORTUNITY TO
7 DO SOME CROSS-EXAMINING. SO THAT REALLY ISN'T A PROBLEM,.

8 WE NEED ALSO TO RECOGNIZE AS A BASIC PREMISE THAT
9 COURTS THROUGHQUT THE UNITED STATES AND PARTICULARLY IN THE
10 NINTH CIRCUIT, AS WELL AS IN THIS STATE AS MR. SMITH, I THINK

11 IT WAS, WANTED TO POINT OUT, THE COURTS HAVE SAID THAT JOINT
12 TRIALS ARE BEST SUITED TO CONSPIRACY CASES.

13 IN FACT, I WANT TO READ SOMETHING TO THE COURT
14 FROM THE CASE CALLED UNITED STATES VERSUS POLIZZI, FOUND AT

15 500 F.2D, 856, 1974 NINTH CIRCUIT CASE.

16 IN THAT CASE, THE COURT HELD THAT "WHERE A

17 CONSPIRACY IS CHARGED, JOINT TRIAL IS PARTICULARLY

18 APPROPRIATE. "

19 THE COURT WENT ON TO SAY, AND I QUOTE, "ONE

20 PURPOSE OF A JOINT TRIAL OF DEFENDANTS ALLEGEDLY INVOLVED IN

21 A SINGLE SCHEME IS TO FACILITATE EVALUATION BY THE JURY OF
22 THE EVIDENCE AGAINST EACH DEFENDANT IN LIGHT OF THE ENTIRE
23 COURSE OF CONDUCT.

24 "SUCH PROCEDURE NOT ONLY INCREASES THE SPEED AND

25 EFFICIENCY OF THE ADMINISTRATION OF JUSTICE BUT ALSO SERVES
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TO GIVE THE JURY A COMPLETE OVERALL VIEW OF THE WHOLE SCHEME
AND HELPS THEM TO SEE HOW EACH PIECE FITS INTO THE ' PATTERN. "

AND POSSIBLY ONE OF THE MOST SUCCINCT STATEMENTS
MADE BY COURTS FAVORING JOINT TRIALS IN CASES LIKE 'THIS ONE
WAS FOUND IN UNITED STATES VERSUS BRADY, ANOTHER NINTH

CIRCUIT CASE, 1978 FOUND AT 579 F.2D, 1121.

AND THE COURT THERE IN A NUTSHELL SAID, "WE MUST
BE GUIDED BY OUR GENERAL.RULE THAT JOINT TRIALS OF PERSONS

CHARGED WITH COMMITTING THE SAME OFFENSE EXPEDITES THE

kDCD--'IO\Lﬂ‘P'-WNI—'

10 ADMINISTRATION OF JUSTICE, REDUCES THE CONGESTION OF TRIAL
11 DOCKETS, CONSERVES JUDICIAL TIME, LESSENS THE BURDENS UPON
12 CITIZENS TO SACRIFICE TIME AND MONEY TO SERVE ON JURIES AND

13 AVOIDS THE NECESSITY OF RECALLING WITNESSES WHO WOULD

14 OTHERWISE BE CALLED UPON T0 TESTIFY ONLY ONCE. "

15 OBRVIOUSLY, IF THE DEFENDANTS CAN SHOW ENOUGH

16 PREJUDICE, IT IS ONLY IN THOSE SITUATIONS THAT COURTS SHOULD
17 SEVER THE DEFENDANTS ONE FROM THE OTHER.

18 ONE THING THIS COURT HAS GOT TO RECOGNIZE, THERE

19 HAS ALWAYS BEEN THIS UNDERCURRENT, PARTICULARLY BY MR. SMITH

20 ON BEHALF OF MR. LUCKETT, THAT HIS CASE IS SOMEHOW BETTER

21 THAN THE OTHER DEFENDANTS. THAT FROM A STATE'S POINT OF VIEW,
22 1T IS WEAKER THAN.
23 I HAVE HEARD THAT COUNTLESS TIMES. THAT HAS

24 NOTHING TO DO WITH THE THOUGHT OF SEVERANCE. ABSOLUTELY

25 NOTHING. IT HAPPENS IN EVERY CASE. THERE IS ALWAYS MORE
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1 EVIDENCE AGAINST ONE DEFENDANT THAN THERE IS ANOTHER.
2 THE QUESTION IS ONLY ONE OF PREJUDICE, BOTH MR.
3 LUCKETT AND MR. MCDOWELL THROUGH THEIR COUNSEL ARE INDICATING
4 THAT ONE OF THE PROBLEMS OF THIS CASE IS THAT THERE IS TALK
5 ABOUT CULT INVOLVEMENT AND GANG INVOLVEMENT AND NEITHER OF
6 THEM HAVE ANYPHING TO DO WITH IT AND THE MENTION OF THOSE AS
7 AGAINST DEFENDANTS FLANAGAN AND MOORE WILL PREJUDICE LUCKETT
8 AND MCDOWELL.
9 FIRST OF ALL, LET ME —- THE FIRST THING I SHOULD
10 SAY IS THE STATE HAS NO INTENTION OF BRINGING OUT ANYTHING
11 HAVING TO DO WITH CULT INVOLVEMENT, ANYTHING TO DO WITH GANG
12 INVOLVEMENT.
13 AND WE HAVE A CASE IN NEVADA CALLED SMITH VERSUS
14 LEWIS, 50 NEVADA, 212, AND IT INDICATES THAT THE FACT THAT
i5 SOME EVIDENCE IS INADMISSIBLE AGAINST ONE DEFENDANT AND IS
16 ADMISSIBLE AGAINST ANOTHER IS NOT ADEQUATE GROUNDS FOR
17 SEVERANCE.
18 AND TO GO ALONG WITH THAT, WE HAVE CASES FROM NEW
19 MEXTICO AND ARIZONA. STATE VERSUS AULL, 435 P.2D, 437, 1937
20 NEW MEXICO CASE. STATE VERSUS ROBERTS, 336 P.2D,ll51, 1959
21 ARIZONA CASE.
22 THOSE CASES HOLD THAT THERE IS NO SEVERANCE
23 ALLOWED BECAUSE ONE DEFENDANT IS WORSE THAN THE OTHER, HE HAS
24 A BAD REPUTATION, HE HAS BAD CHARACTER, HE HAS BEEN CONVICTED
25 OF A PRIOR FELONY WHERE THE OTHER DEFENDANTS HAVE NONE OF
89

AA100

R e




I

o v e ~N o

T T e =
= W N

15
16
17
18
19
20
21
22
23
24
25

2 2 g

THOSE DETRIMENTS,

THOSE ARE NOT GROUNDS FOR SEVERANCE, SO THIS
BUSINESS ABOUT CULT INVOLVEMENT AND GANGS IS SOMETHING TO BE
WORKED OUT AMONGST THE DEFENDANTS. |

THE STATE'S NOT GOING TO SAY ANYTHING ABOUT IT.
IF THEY CHOOSE TO, THAT IS THEIR BUSINESS. BUT THE CASE LAW
IS CLEAR THAT THOSE GROUNDS ARE NOT ADEQUATE GROUNDS FOR
SEVERANCE.

MR, SMITH HAS RIGHTFULLY ACKNOWLEDGED THAT HIS
DEFENDANT IS NOT GOING TO BE PREJUDICED AT ALL SO IT IS NOT
MR, SMITH WE ARE CONCERNED ABOUT,

IT IS PROBABLY MR. MOORE WHO WE ARE CONCERNED
ABOUT. AND HE HASN'T TOLD US, BUT AS I AM GUESSING FROM
HEARING THE TESTIMONY, IT IS PROBABLY THE CONVERSATION IN THE
BEDROOM HELD BY MR. MOORE AND MR, LUCKEIT THAT MR. AKERS WAS
A WITNESS 70, THAT IS GOING TO FORM THE FOUNDATION FOR HIS
SAYING THAT HE WAS INTIMIDATED INTO GOING ALONG. AND HE HAS
THE RIGHT TO TRY TC ATTAIN THE DEFENSE OF DURESS OR COERCION.

WHAT HE FAILS TO FACE OR WHAT ANY OF THE COUNSEL
FAIL TO FACE IN THIS SITUATION IS THAT THE REAL QUESTION IN
THESE KIND OF CASES AS TO WHETHER OR NOT A SEVERANCE IS
GIVEN, IS WHETHER OR NOT THE DEFENDANTS ARE TRYING TO PROVE
THE GUILT OF THE OTHER DEFENDANTS.

'AND WE HAVE A CASE THAT WE HAVE CITED, STATE

VERSUS MCLAIN AND THE DEFENSE HAVE CITED IT, TOO.
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MCLAIN INDICATES THAT IT WAS A CASE WHERE EACH
DEFENDANT ACCUSED THE OTHER OF MURDER, WE DON'T HAVE THAT
HERE. BUT EACH DEFENDANT HAD GIVEN CROSS CONFESSIONS, ONE
SAYING "A" DID THE MURDER AND "A" SAYING THAT "B" DID THE
MURDER.

THE COURT HAD SAID THAT IF IT HAD BEEN POSED TO
THE COURT PROPERLY, IT SHOULD HAVE BEEN GROUNDS FOR SEVERANCE
BECAUSE EACH OF THEM WAS TRYING TO PROVE THE OTHER ONE
GUILTY.

BUT LET'S LOOK AT WHAT MR. LUCKETT AND MR.
MCDOWELL ARE SAYING. THEY ARE NOT GOING TO TRY TO PROVE THE
GUILT OF THESE OTHER DEFENDANTS, THAT ISN'T THEIR ATM. WE
ARE GOING TO BE ABLE TO DO THAT QUITE ADEQUATELY BY
OURSELVES.

THEY ARE GOING TO TRY TO PROVE THE BAD CHARACTER
OF THESE DEFENDANTS. THEY ARE GOING TO TRY TO SAY THAT THESE
DEFENDANTS ARE CULT MEMBERS, THEY ARE GANG MEMBERS AND MORE
THAN THAT, AND MOST IMPORTANTLY, THEY TRIED TO FORCE THEM
UNDER DURESS TO PARTICIPATE.

THAT IS A DEFENSE THAT GOES TO MR, LUCKETT AND TO
MR. MCDOWELL ALONE. IT DOESN'T HAVE ANYTHING TO DO WITH THE
GUILT OR THE INNOCENCE OF MR. MOORE OR MR. FLANAGAN IN THIS
CASE.

YOU KNOW, WE HAVE GOT TO RECOGNIZE THAT THERE IS

AN ACCESSORY~PRINCIPAL ARGUMENT HERE., MR. LUCKETT'S GUILT IS
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GOING TO BE BASED IN PART UPON THE FACT THAT HE WAS AN
ACCESSORY TO THE CRIME OF FIRST DEGREE MURDER.

AND AS SUCH UNDER 195.020, HE IS A PRINCIPAL AND
MUST BE PROCEEDED AGAINST AS SUCH WHICH IS PRECISELY WHAT WE
ARE DOING HERE.

SO WE FIND MR. MOORE AND MR. FLANAGAN GUILTY BY
PRESENTING THE EVIDENCE THAT WE WILL. AND AS TO MR. LUCKETT,
THE FACT THAT HE WAS AN ACCESSORY MAKES HIM A PRINCIPAL AND
EQUALLY GUILTY.

HE IS GOING TO TRY TO SAY NOT THAT HE WASN'T
THERE BUT THAT HE WAS THERE, HE WAS AN ACCESSORY, BUT IT WAS
UNDER DURESS. AND THAT BEING THE CASE IS NOT TRYING TO PROVE
THE GUILT UNDER MCLAIN IN NEVADA WHICH THEY WANT TO RELY ON.

HE IS NOT TRYING TO PROFFER THE GUILT OF MR.
MOORE, MR. FLANAGAN, HE IS TRYING TO PROVE THEIR BAD
CHARACTER AND THE FACT THEY DURESSED HIM INTO IT.

IT GOES TO ANTAGONISTIC DEFENSES WHICH THEY HAVE
ALLUDED TO. THEY DIDN'T MENTION STRAIGHT OUT BUT I THINK
THAT IS PROBABLY WHAT THEY ARE GETTING AT. |

LET ME READ, IF I CAN, THE STANDARD FOR
DETERMINING WHEN ANTAGONISTIC DEFENSES WILL BE SO PREJUDICIAL
AS TO REQUIRE SEVERANCE. UNITED STATES VERSUS HALDEMAN, 559
F;ZD, 31, DISTRICT COURT CIRCUIT 1876.

AND I QUOTE, "WHILE THERE ARE MANY SITUATIONS IN

WHICH INCONSISTENT DEFENSES MAY SUPPORT A MOTION FOR
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SEVERANCE, THE DOCTRINE 1S A LIMITED ONE.

"AS SET FORTH IN STIRONE VERSUS UNITED STATES, I
WILL OMIT THE CITES, THE GOVERNING STANDARDS REQUIRES THE
MOVING DEFENDANT TO SHOW THAT THE DEFENDANTS PRESENT

CONFLICTING AND TRRECONCIABLE DEFENSES AND THERE IS A DANGER

- S T S PL R . S

THAT THE JURY WILL UNJUSTIFIABLY INFER THAT THIS CONFLICT
ALONE DEMONSTRATES THAT BOTH ARE GUILTY..
"APPLICATION OF THE STANDARDS REQUIRES THAT THE

COUNTS OF CODEFENDANTS BE NOT MERELY DIVERGENT FROM ONE

o v o o~

ANOTHER BUT SO CONTRADICTORY AS TO RAISE AN APPRECIABLE
11 DANGER THAT THE JURY WOULD CONVICT SOLELY ON THE BASIS OF THE

12 INCONSISTENCY."

13 THE INCONSISTENCY HERE ON MR. LUCKETT AND MR.

14 MCDOWELL'S BEHALF, THEY ARE SAYING MR. MOORE AND MAYBE MR.

15 FLANAGAN PUSHED US INTO DOING THIS.

16 THAT INCONSISTENCY, WHEN ‘PRESENTED TO THE JURY,
17 18 NOT GOING TO AUTOMATICALLY, AS THIS COURT ASKS IT TO, TO
18 GIVE A SEVERANCE, IS NOT GOING TO AUTOMATICALLY CAUSE THEM TO
19 CONCLUDE THAT BOTH ARE GUILTY.

20 1T IS GOING TO MAKE THEM WONDER ONLY ABOUT THE

21 CHARACTER OF MR. MOORE AND MR. FLANAGAN AND WHETHER OR NOT

22 THEY DID, IN FACT, FORCE MR. LUCKETT OR MR. MCDOWELL INTO

23 PARTICIPATING.
24 AND I THINK THAT IS ALL THAT I HAVE TO ADD IN

25 THAT PARTICULAR AREA. THE ONLY OTHER THING I WANT TO CALL TO
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THE ATTENTION OF THE COURT IS THAT CERTAINLY WHEREVER THERE
ARE DIFFICULTIES WITH CdDEFENDANTS, WHEREVER THERE 15
EVIDENCE THAT SHOULD BE RECEIVED AS TO ONE AND NOT AS TO
ANOTHER, INSTRUCTIONS CAN CERTAINLY BE GIVEN SO THAT THE JURY
CAN SORT ALL OF THAT OUT.

AND POLIZZI, WHICH I CITED BEFORE, TALKED IN
TERMS OF THAT AND WHAT THEY SAILD IN ESSENCE WAS THAT OUR
COURT ASSUMES THAT JURIES LISTEN TO AND FOLLOW THE DICTATES
OF THE COURT'S INSTRUCTIONS AND CERTAINLY THAT COULD BE THE
CASE HERE.

S0 ON THAT GROUND, YOUR HONOR, AND BASED ON THE
RULINGS THAT THE COURT HAS GIVEN THUS FAR, AND BASED ON THE
FACT THAT THE STRENGTHS OR WEAKNESSES OF THE VARIOUS:
DEFENDANT'S POSITIONS ARE CONCERNED, THERE SHOULD BE NO
SEVERANCE.

AND THEY CERTAINLY HAVE NOT BROUGHT BEFORE THIS
COURT ANYTHING THAT WOULD CONCLUSIVELY SHOW THIS COURT, AS
THE CASES SAY THAT THEY MUST, CONCLUSIVELY SHOW THIS COURT
THAT BY PUTTING THESE FOUR DEFENDANTS TOGETHER IN THE SAME

TRIAL, THAT A JURY‘WOULD AUTOMATICALLY BECAUSE OF ANY

DIFFERENCES BETWEEN THEIR TESTIMONY, OR THEIR GOALS, WOULD

AUTOMATICALLY COME TO THE CONCLUSION THAT ALL FOUR ARE
GUILTY.
THE COURT: THANK YOU, MR, SEATON.

MR, HANDFUSS: YOUR HONOR.
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THE COURT: MR. HANDFUSS, BRIEFLY, PLEASE.

MR. HANDFUSS: WHAT WE ARE TALKING ABOUT HERE IS
NOT MERELY THE DEFENSE THAT ONE INDIVIDUAL IS WORSE THAN
ANOTHER INDIVIDUAL. THAT IS NOT WHAT I THINK PROBABLY MR.
SMITH AND ESSENTIALLY I MYSELF DID NOT MEAN TO SAY.

WE ARE TALKING ABOUT INADMISSIBLE EVIDENCE COMING

- e W N

IN AS TO SPECIFIC DEFENDANTS THAT WOULD HAVE TO COME IN IF
SEVERANCE WAS NOT GRANTED,

IN ADDITION, IF MR, SMITH LAYS HIS DEFENSE

o W o

AGAINST MR. FLANAGAN AND MR. MOORE AS HE STATED HE WOULD,
11 THERE IS A SPILLOVER EFFECT THAT CANNOT BE IGNORED BY THIS

12 COURT ON MR. MCDOWELL AS TO THIS CULT ISSUE.

13 IN ADDITION, IF THAT COMES UP AND MR. MCDOWELL IS
14 SITTING HERE IN THIS TRIAL NOT SEVERED, WHAT MR. MCDOWELL MAY
15 HAVE —-

16 AS THE COURT KNOWS, MR. MCDOWELI HAS THE RIGHT

17 NOT TO TAKE THE STAND IN ADDITION TO HIS RIGHT TO TAKE THE
18 STAND. IF THAT EVIDENCE COMES IN, MR. MCDOWELL MAY BE FORCED
19 INTO GIVING UP HIS RIGHT NOT TO TAKE THE STAND IN ORDER TO

20 RERBUT EVIDENCE THAT MAY COME IN REGARDING SOMETHING THAT HAS

21 NOTHING TO DO WITH HIM. THAT'S ALL I HAVE TO SAY.

- 22 THE COURT: ALL RIGHT, THANK YOU. IS THERE

23 ANYTHING FURTHER?
24 MR, SMITH: JUST I FEEL I SHOULD ALSO LET THE

25 COURT KNOW WITH RESPECT TO THIS GANG INVOLVEMENT, THERE WILL
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BE DIRECT TESTIMONY THAT MR, MCDOWELL WAS ALSO A GANG MEMBER.
THERE SHOULD BE NO QUESTION ABOUT THAT AND THAT WILL BE PART
OF OUR DEFENSE WHETHER OR NOT HE IS IN THE COURTROOM.

AND T DON'T MEAN TO LIMIT MY DEFENSE OF DURESS TO
ONLY MCDOWELL OR, RATHER, TO ONLY FLANAGAN AND MOORE. IT
WILL ALSO SPILLOVER INTO MR. MCDOWELL SO —-

THE COURT: ALL RIGHT. IT COMES TO MIND THAT I
SHOULD ADMONISH YOU, MR. SMITH, THAT EVIDENCE, OF WHATEVER
NATURE, HAS TO BE SHOWN TO BE RELEVANT AND I THINK WE OUGHT TO
KEEP THAT IN MIND AND WE CAN PROCEED. WE ARE NOT GOING TO
USE A SHOTGUN HERE TO PAINT EVERYBODY RESPONSIBLE EXCEPT OUR
CLIENT NOTWITHSTANDING THE RELEVANCY.

SO WITH THAT UNDERSTANDING, GENTLEMEN, DUE TO THE
NATURE OF THE CHARGES IN THIS CASE AND THE FACT THAT THE SAME
OPERATIVE FACTS ARE TO BE PROVEN, IF THEY CAN BE, AND THE
FACT OF LACK OF SHOWING, I THINK, OF A LIKELY PREJUDICE WHICH
WOULD RISE TO JUSTIFY SEVERANCE, I AM GOING TO DECLINE TO
SEVER THIS CASE.

I WOULD POINT OUT THAT IF THE COURT WERE TO
SUBSCRIBE TO THE ARGUMENTS OF COUNSEL IN FAVOR OF SEVERANCE,
I WOULD ALMOST BE COMPELLED TO DO SO IN EVERY CASE WHERE YOU
HAVE MULTIPLE DEFENDANTS BECAUSE IN PRACTICALLY EVERY
INSTANCE YOU WOULD HAVE ELEMENTS THAT WERE INCONSISTENT, AND
THAT WOULD LEAVE US WITH A SITUATION WHERE WE WOULD NEVER,

PRACTICALLY NEVER HAVE MULTIPLE DEFENDANTS TRIED AT THE SAME
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2 AND I DON'T THINK I HAVE TO TELL YOU WHAT THE

3 RESULT OF THAT WOULD BE. AND THIS CASE, PARTICULARLY DUE TO
4 THE ALLEGATION OF CONSPIRACY, IT WOULD BE DEEMED APPROPRIATE
5 THIS MATTER BE TRIED AS ONE TRIAL.

6 ARE THERE ADDITIONAL MOTIONS TO RESOLVE?

7 MR. PIKE: YOUR HONOR, AS TO MY REMAINING

8 MOTIONS. I HAD A REQUEST, MOTION FOR EXCULPATORY EVIDENCE

9 AND NUMBER OF OTHER MOTIONS.
10 MR. SEATON AND I CAME IN LAST WEDNESDAY ON THE

11 DATE ORIGINALLY SCHEDULED FOR CALENDAR CALL AND I WILL REPORT
12 TO THE COURT THAT MR. SEATON GAVE ME ACCESS TO THE COMPLETE
13 FILE.

14 I REVIEWED THAT, ALL MY DISCOVERY MOTIONS WERE
15 FULFILLED SO THOSE MOTIONS ARE NOW MOOT AT THIS TIME.

16 THE COURT: ALL RIGHT. MR. HANDFUSS.

17 MR, HANDFUSS: THERE IS MOTION TO DISMISS THE

18 WITH USE COUNTS AGAINST MR. MCDOWELL. I FILED THAT MONTHS

19 AGO AND HEARING DATE WAS NOT SET. MR. SEATON ASKED ME FOR

20 TIME TO RESPOND AS THE CASE KEPT PROGRESSING. THAT MOTION IS
21 STILL STANDING AROUND.

22 IT WAS A SIMILAR MOTION TO THE ONE MR. WATERMAﬁ
23 BROUGHT FOR MR. AKERS THAT THE COURT GRANTED, THE FACT THAT
24 MR, MCDOWELL HAD NO CONTROL UNDER THE ANDERSON CASE OVER ANY

25 OF THE WEAPONS AT THE TIME OF THE COMMISSION, THAT MR,
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1 WATERMAN ARGUED HIS WRIT AND THIS COURT DID GRANT.
2 THERE WAS SIMILAR PRELIMINARY HEARING TESTIMONY
3 ALSO AS TO MR. MCDOWELL AND UNDER THE ANDERSON CASE HE HAD NO
4 CONTROL WHATSOEVER OF THE WEAPONS AT THE TIME THE OFFENSE
5 OCCURRED JUST LIKE MR. AKERS ACCORDING TO THE PRELIMINARY
6 HEARING TRANSCRIPT AND THAT MOTiON 18 STILL SITTING. I DON'T
7 KNOW WHAT MR, SEATON'S POSITION Is. |
8 THE COURT: ALL RIGHT. I HAVE NOT HAD AN
9 OPPORTUNITY TO REVIEW ANY DOCUMENTS FILED IN THAT REGARD BUT
10 ARE YOU FAMILIAR, MR. SEATON?
11 MR. SEATON: I WASN'T AWARE MR, HANDFUSS HAD
12 FILED ANYTHING ALONG THE SAME LINES THAT MR, WATERMAN HAD. I
13 WAS UNDER THE UNDERSTANDING THAT NOTHING HAD BEEN AND THAT

14 THE 21 DAYS FOR FILING WRITS WERE LONG PAST AND THIS ISSUE

15 CANNOT BE BROUGHT BEFORE THE COURT.

16 MR. HANDFUSS: OKAY.
17 MR. SEATON: I AM NOT SURE,
18 MR, HANDFUSS: YOUR HONOR EXTENDED THE TIME FOR

19 WRIT. I FILED IT WITHIN A FEW DAYS OF MY MOTION FOR

20 SEVERANCE. WHAT HAPPENED WAS THE TIME FOR THE SEVERANCE WAS

21 PUT DOWN, WAS CONTINUED, OF COURSE, UNTIL TODAY,

22 HEARING DATE FOR THE MOTION TO0 DISMISS THE COUNTS
23 OF WITH USE OF DEADLY WEAPON WAS NOT GIVEN A DATE.
24 AND I DON'T KNOW IF MR. SEATON RECALLS., WE HAD A

25 PHONE CALL. HE ASKED ME IF HE CAN HAVE OPEN EXTENSION TO
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. | ANSWER THAT, TO DISMISS THE WITH USE COUNTS OF THAT.

2 AND THERE WAS NO PROBLEM BECAUSE IT LOOKED LIKE
3 | SOMETHING MAY HAVE BEEN TAKEN CARE OF THE CASE. THAT WAS

4 | SITTING AROUND FOR A WHILE. I DON'T HAVE THE MOTION IN FRONT
5 | oF ME. I AM SURE IT IS IN THE COURT'S FILE.

6 MR. SEATON: 1T APOLOGIZE, I CAN NEITHER CONFIRM
2 | OR DENY. I JUST DON'T HAVE ANY RECOLLECTION.

8 MR. HARMON: COULD I SAY SOMETHING ADDITIONAL,

9 | YOUR HONOR?

10 THE COURT: YES.
11 MR. HARMON: THERE IS ABUNDANT CASE AUTHORITY TO
12 | INDICATE YOU DON'T HAVE TO BE THE PERSON WHO PHYSICALLY

13 | HANDLED THE WEAPON. IN FACT, IN A SENSE, WE CAN SLIDE BACK
14 | INTO THE CONSPIRACY RULE BECAUSE ONCE A CONSPIRACY IS

15 ESTABLISHED, IF IT IS SHOWN MCDOWELL WAS PART OF THE
16 CONSPIRACY AND HE KNOWS THAT GUNS ARE GOING TO BE USED, THEN

17 THE ACTS OF ONE BECOME THE ACTS OF ALL.

18 CASE AFTER CASE INVOLVES DEFENDANTS WHERE ONE OR

19 TWO HAVE WEAPONS, SOMEBODY ELSE DOESN'T. BUT IF HE IS A

20 PARTICIPANT IN THE JOINT VENTURE, THEN THE USE OF A GUN IS

21 TMPUTED TO THE DEFENDANT WHO DOESN'T HAVE THE DEADLY WEAPON.
22 THE COURT: THAT IS CERTAINLY MY UNDERSTANDING OF
23 THE LAW, I DON'T KRNOW, THOUGH, WHAT MR. HANDFUSS IS ALLEGING

24 IN HIS MOTION HAVING NOT REVIEWED IT. LET'S SET THIS ASIDE.,

25 1 WILL TRY TO FIND THE FILE DURING THE RECESS.
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MR. HANDFUSS: IT IS THE ANDERSON CASE WHICH IS
THE SAME AUTHORITY -- I WAS HERE WHEN MR, WATERMAN'S WRIT WAS
ARGUED AND YOU GRANTED HIS WRIT ON THAT PARTICULAR POINT. ON
ANDERSON VERSUS STATE.

THE COURT: AS I RECALL, MR. HANDFUSS -~ I DON'T

MEAN TO INTERRUPT YOU. AS I RECALL, MR. WATERMAN'S SITUATION

R N T L I -

I8 THAT MR. AKERS DROVE THE VEHICLE AND IT WAS ALLEGED THAT
THE WEAPONS WERE IN THE VEHICLE SOMEWHERE BUT HE PERHAPS

DIDN'T HAVE KNOWLEDGE OF THEIR EXISTENCE.

o o o

HE TRANSPORTED THE INDIVIDUALS AND THE WEAPONS TO
11 THE AREA OF THE ALLEGED KILLINGS AND THEN HE LEFT AND WENT

12 OVER TO THE TRAILER OR SOMEWHERE RWAY,

13 MY POINT IS THAT AS I RECALL THE FACTUAL

14 SITUATION, IT MAY BE SIGNIFICANT HERE, BUT IN ANY CASE, I

15 BRING THAT UP ONLY FOR YOU TO CONSIDER AND FOR MYSELF TO

16 CONSIDER. WE WILL LOOK AT IT DURING THE RECESS AND SEE WHERE
17 WE ARE.

18 ADDITIONALLY, MR. PIKE, YOUR CHANGE OF VENUE IS
19 GOING TO BE CONSIDERED AS WE HAVE DISCUSSED. MR. SMITH.

20 MR, SMITH: PRELIMINARILY, THERE IS A MOTION BY

21 PHE STATE TO USE THE PRELIMINARY HEARING TRANSCRIPT OF DR.

22 GREEN.
23 MR, HARMON: WE WOULD LIKE THE COURT TO DEFER
24 RULING ON THAT. I WILL EXPLAIN TO THE COURT AND COUNSEL OUR

25 APPROACH IS PROBABLY GOING 7O BE THAT WE WILL MAINTAIN
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THAT CERTIFIED COPIES OF THE AUTOPSY REPORTS ARE ADMISSIBLE.,
AND WE WILL CITE SEVERAL SECTIONS UNDER NRS 51.

I THINK OUR REQUIREMENT, OF COURSE, IS, FIRST OF
ALL, GOING TO SHOW THAT DR. GREEN IS UNAVAILARLE AND WE ARE
PREPARED TO DO THAT. HE IS, IN FACT, AS WE HAVE REPRESENTED,
AT A MEDICAL EXAMINERS CONFERENCE.

CHAPTER 171 -- I CAN JUST SAY IT IS IN CHAPTER
171 THAT INDICATES THAT PRELIMINARY HEARING TRANSCRIPTS ARE
ADMISSIBLE IF UNAVAILABILITY IS SHOWN AND ONE IS THAT THE
WITNESS IS OUT OF STATE.

CERTAINLY, DR. GREEN IS OUT OF STATE BUT WE
PREFER THAT THE COURT DEFER RULING ON THAT BECAUSE WE ARE
PROBABLY GOING TO OFFER THE AUTOPSY REPORTS IN LIEU OF THE
REPORTED TESTIMONY.

THE COURT: DO WE KNOW WITH ANY DEGREE OF
CERTAINLY THAT HE WILL BE UNAVAILABLE KNOWING THE SCHEDULING
OF THIS TRIAL HAS BEEN CHANGED FROM TIME TO TIME?

| MR, HARMON: YOUR HONOR, WE KNOW WITH A GCOD DEAL

OF CERTAINTY THAT HE WILL NOT BE AVAILABLE UNTIL OCTOBER THE
7PH. HE WILL BE AVAILABLE ON THAT DATE AND THEREAFTER.
THERE‘IS ONE OTHER THING THAT WE PERHAPS SHOUﬁD MENTION.

WE.DON'T KNOW WHETHER THE COUNSEL ARE AWARE OF
THIS OR UNAWARE BUT ARGUABLY IT FALLS WITHIN THE PARAMETERS
OF BRADY VERSUS MARYLAND SINCE MR. PIKE RAISED THE MOTION

ABOUT EXCULPATORY EVIDENCE.
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1 WITH RESPECT TO WITNESSES SALDANA AND LUCAS, WE
2 WANT TO MAKE IT A MATTER OF RECORD THAT THEY HAVE WORKED WITH
3 THE POLICE DEPARTMENT SECRET WITNESS PROGRAM,

4 THEY HAVE RECEIVED PAYMENTS AS A RESULT OF

5 COOPERATION AND TESTIMONY OFFERED UP TO THIS POINT. AND IT
6 MAY BE THAT THEY WILL RECEIVE FURTHER PAYMENTS., SO WE WANT
7 7O MAKE SURE THAT COUNSEL UNDERSTAND THAT BEFORE THESE

8 WITNESSES ARE CALLED TO THE STAND SO THEY MAY EXPLORE THIS

9 AREA.
10 THE COURT: MR. HARMON, DIDN'T WE HAVE TESTIMONY
11 FROM AT LEAST ONE OF TﬁE YOUNG LADIES THEY WERE NOT INVOLVED
12 IN SUCH A PROGRAM?

13 MR. PIKE: YES, WE DID, YOUR HONOR.

14 THE COURT: NO BEARING ON WHAT YOU ARE

15 INDICATING?

16 MR. HARMON: WITH RESPECT AS TO ANGELA SALDANA.
17 THE COURT: I THINK ONE OF THEM INDICATED THEY

18 DID NOT.

19 MR. HANDFUSS: MR, LUCAS DID ALSO, YOUR HONOR.
20 THE COURT: WELL, MR. LUCAS. WE ARE TALKING

21 ABOUT THE TWO YOUNG LADIES.

22 MR. HARMON: JUDGE, I CAN ONLY SAY THAT WE HAVE

23 SPOKEN WITH DETECTIVE GEARY OF THE POLICE DEPARTMENT. THE
24 INFORMATION HE PASSES ON TO US IS THAT THOSE TWO WITNESSES

25 HAVE WORKED WITH THE SECRET WITNESS PROGRAM.
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THE COURT: ALL RIGHT. MY QUESTION DIDN'T BEAR
ON ANYTHING OF ANY PARTICULAR SIGNIFICANCE, IT SEEMED LIKE
AN INCONSISTENCY. I WANTED TO CLARIFY.

GENTLEMEN, WE WILL TAKE UP THE MATTER OF DR.
GREEN AT THE APPROPRIATE TIME, I WILL LOCK INTO YOUR MATTER,

MR. HANDFUSS, DURING A QUICK RECESS HERE. WE ARE GOING TO

NUTEEY. ST ) IR S * S~ B

BRING IN OUR PROSPECTIVE JURORS HERE SHORTLY. WE WILL HAVE
JUST A SHORT RECESS.
THOSE INDIVIDUALS WHO HAVE CHOSEN TO BE

[T+ S e

SPECTATORS, WE ARE GOING TO HAVE A VERY LARGE PROSPECTIVE
11 JURY PANEL. THERE WILL BE VERY LITTLE, IF ANY, SEATING

12 AVAILABLE., AS YOU CAN WELL IMAGINE, THEY WOULD TAKE

13 PRECEDENCE.

14 LET ME EXPLAIN SOMETHING. THE VOIR DIRE PROCESS
15 IS NOTHING OF PARTICULAR INTEREST, I WOULD THINK, TO THE

16 AVERAGE OR CASUAL OBSERVER.

17 TODAY AND PROBABLY FULLY TOMORROW IT WILL BE A
18 QUESTIONING PROCESS BETWEEN MYSELF, COUNSEL AND THE

19 PROSPECTIVE JURORS. THEY WOULD BE CALLED UPON ONE AT A TIME.
20 IT IS A VERY LABORIOUS PROCESS.

21 YOU WOULD NOT MISS ANYTHING OF ANY SUBSTANCE IF

22 YOU ARE. FOLLOWING THIS TRIAL JUST OUT OF CURIOSITY OR FOR ANY

23 OTHER REASON, FOR THAT MATTER.
24 WE ARE OUT OF NECESSITY GOING TO HAVE TO ASK THAT

25 YOU VACATE THE COURTROOM, ALLOW THE PROSPECTIVE JURORS TO BE
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SEATED AND WE WILL WORK WHATEVER OTHER ROOM WE HAVE AS FIRST
COME, FIRST SERVE, BUT I ASK YOU TO BEAR WITH ME IN THAT
REGARD. |

1 WOULD LIKE TO SEE COUNSEL IN CHAMBERS. COURT
IS IN RECESS.

(RECESS TAKEN.)

THE COURT: CASE C69269, STATE OF NEVADA VERSUS
DALE FLANAGAN, RANDOLPH MOORE, JOHN LUCKETT AND ROY MCDOWELL.,

THE RECORD WILL REFLECT THE PRESENCE OF EACH OF
THE DEFENDANTS, THEIR COUNSEL, MR. PIKE REPRESENTING MR.
FLANAGAN, MR. POSINVREPRESENTING MR. MOORE, MR. SMITH
REPRESENTING MR. LUCKETT, MR. HANDFUSS REPRESENTING MR.
MCDOWELL.

THE RECORD WILL ALSO REFLECT THE PRESENCE OF MR.
HARMON AND MR. SEATON REPRESENTING THE STATE. MiSS CLERK,
WILL YOU CALL THE ROLL OF OUR PROSPECTIVE JURORS.

THE CLERK: YES, YOUR HONOR.,

(ROLL CALL TAKEN.)

THE CLERK: ALL PRESENT, YOUR HONOR.

THE COURT: THE RECORD WILL S0 REFLECT., WILL THE
STATE'S ATTORNEYS PLEASE INTRODUCE THEMSELVES, INDICATE THE
NATURE OF THE CHARGES IN THIS CASE AND LIST OF WITNESSES THEY
PROPOSE TO CALL.

MR. SEATON: CERTAINLY, YOUR HONOR. THANK YOU.

LADIES AND GENTLEMEN, FIRST, LET ME INTRODUCE MYSELF AND MY
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CO-COUNSEL., MY NAME IS DAN SEATON. THE GENTLEMAN SEATED,
AND WHO IS STANDING NOW, IS MEL HARMON. WE ARE BOTH. CHIEF
DEPUTY DISTRICT ATTORNEYS WORKING FOR THE DISTRICT ATTORNEY'S
OFFICE IN CLARK COUNTY.

AND IT IS OUR JOB TO PROSECUTE THE DEFENDANTS IN
THIS PARTICULAR CASE. AND AS vOoU WILL LEARN, THERE ARE FOUR
DEFENDANTS WHO ARE PRESENTLY BEING PROSECUTED IN THIS CASE.

HOWEVER, AT ONE TIME, AND AS THE INFORMATION

(o] o o] ~J (=] 8] Lo (V53 %)

READS, THERE WERE SIX. LET ME BRIEFLY ALLUDE TO WHO THOSE

10 PEOPLE ARE AND THE CHARGES THAT HAVE BEEN ALLEGED AGAINST

11 EACH OF THEM.

12 WE HAVE IN COURT BEFORE YOU DEFENDANT JOHNNY RAY
13 LUCKETT, I AM GOING TO GO FROM RIGHT TO LEPT, DEFENDANT ROY
14 | MCDOWELL, DEFENDANT DALE FLANAGAN, AND DEFENDANT RANDOLPH

15 MOORE.

16 ALSO NAMED AS CO-CONSPIRATORS IN THE CRIMES THAT

17 I AM ABOUT TO ALLUDE TO ARE CO-CONSPIRATORS THOMAS AKERS, AND

18 MICHAEL WALSH.

19 THERE ARE SEVERAL CRIMES THAT THESE PEOPLE HAVE
20 BEEN CHARGED WITH AND YOU NEED TO BE AWARE, FIRST OF ALL,

21 THAT NOT ALL OF THEM HAVE BEEN CHARGED WITH ALL THE CRIMES.
22 AND VERY BRIEFLY LET ME TRY TO EXPLAIN TO YOU THE
23 CRIMES THAT HAVE BEEN CHARGED AND WHO THEY HAVE BEEN CHARGED
24 AGAINST.

25 COUNT I IS CONSPIRACY TO COMMIT BURGLARY CHARGED
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AGAINST -- AND I AM ONLY GOING TO ALLUDE TO THOSE FOUR
DEFENDANTS WHO ARE PRESENT HERE IN COURT TODAY.

THE CONSPIRACY TO COMMIT BURGLARY IS ALLEGED

PO

AGAINST DALE FLANAGAN, RANDOLPH MOORE AND ROY MCDOWELL.
COUNT II, CONSPIRACY TO COMMIT ROBBERY, HAS BEEN
CHARGED AGAINST DEFENDANTS DALE_FLANAGAN, RANDOLPH MOORE AND

ROY MCDOWELL.

o =1 G !

THE' COUNT III, CONSPIRACY TO COMMIT MURDER, IS

CHARGED AGAINST DEFENDANTS DALE FLANAGAN, RANDOLPH MOORE,

o W

JOHNNY RAY LUCKETT AND ROY MCDOWELL.

11 COUNT IV, BURGLARY, HAS BEEN CHARGED AGAINST

12 DEFENDANTS DALE FLANAGAN, RANDOLPH MOORE, JOHNNY RAY LUCKETT
13 AND ROY MCDOWELL., |

14 COUNT V, ROBBERY WITH THE USE OF A DEADLY WEAPON,
15 HAS BEEN CHARGED AGAINST DEFENDANTS DALE FLANAGAN, RANDOLPH

16 MOORE AND ROY MCDOWELL.

17 COUNT VI, MURDER WITH THE USE OF A DEADLY WEAPON,
18 HAS BEEN CHARGED AGAINST ALL FOUR DEFENDANTS, FLANAGAN,

19 MOORE, LUCKETT AND MCDOWELL.

20 AND COUNT VII, MURDER WITH THE USE OF A DEADLY

21 WEAPON, HAS ALSO BEEN CHARGED AGAINST ALL FOUR DEFENDANTS.

22 T AM GOING TO DO TWO THINGS NOW. ONE IS TO

23 BRIEFLY FAMILIARIZE ALL OF YOU WITH SOME OF THE FACTS OF THIS

24 PARTICULAR CASE SO AS TO GIVE YOoU .AN IDEA OF WHAT IT IS WE

25 ARE HERE IN COURT FOR.
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AND THERE IS A PURPOSE BEHIND THIS AND I WOULD
LIKE EACH OF YOU TO THINK OF THIS AS WE ARE GOING THROUGH
THESE PROCEEDINGS.

AND T SAY THAT ALSO ABOUT THE SECOND THING WHICH
I AM GOING TO DO WHICH IS TO READ ALL OF THE LIST OF

WITNESSES. AND THERE ARE MANY THAT THE STATE OF NEVADA ENOWS

oy e W

ABOUT AND FROM WHICH LIST WE WILL CALL SOME OF OUR WITNESSES
TO PROVE THE CASE.

THE REASON THAT YOU ARE GOING T0 HEAR THESE

o w

PARTICULAR FACTS IS SO THAT YOU CAN SEARCH YOUR OWN MIND AND

11 MEMORIES TO DETERMINE WHETHER OR NOT YOU REMEMBER SOMETHING

12 ABOUT THIS CASE., DID YOU READ TT IN THE NEWSPAPER, HAVE YOU

13 SEEN IT ON T.V., HAVE YOU HEARD PEOPLE TALKING ABOUT IT.
14 ' WHATEVER THINGS COME TO YOUR RECOLLECTION, IT'S
15 IMPORTANT THAT WE KNOW, THE DEFENSE ATTORNEYS, MR. HARMON AND

16 MYSELF AND PARTICULARLY THE JUDGE WHEN WE ARE ASKING YOU

17 QUESTIONS EITHER COLLECTIVELY OR INDIVIDUALLY ABOUT THE CASE.
18 OBVIOUSLY, IT WOULD NOT BE A GOOD THING TO

19 SOMEWHERE IN THE MIDDLE OF THE CASE HAVE ONE OF THE JURORS

20 WHO WAS CHOSEN SAY, "OH, NOW I REMEMBER ABOUT THAT CASE, " AND

21 THEY MAY HAVE SOME INDEPENDENT KNOWLEDGE THAT WOULD NOT BE

22 APPROPRIATE WITHIN THE CASE.

23 THE COURT: MR. SEATON, BEFORE YOU BEGIN, WOULD
24 IT BE FAIR TO SAY THAT SOME OF THE ITEMS THAT YOU ARE GOING

25 70 ALLUDE TO HAVE NOT YET BEEN PROVEN FACTS BUT ARE
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ALLEGATIONS?

MR. SEATON: EVERYTHING THAT I SAY AT THIS POINT
IN TIME, LADIES AND GENTLEMEN, ARE SIMPLY THINGS THAT COME
OUT OF THE INFORMATION THAT I HAVE BEEN READING FROM AND THEY
ARE ALLEGATIONS.

YOU ARE NOT TO CONSIDER WHAT I AM SAYING AS PROOF
OF ANY OF THOSE THINGS. ANY OF THAT WILL COME FROM THE

WITNESS STAND IN THE MOUTHS. OF THE WITNESSES.

\DCO--IO\U'I#-(JJI\)I-‘

SO LET ME BEGIN BY TELLING YOU THAT THIS HAPPENED
10 LAST NOVEMBER THE 5TH, NOVEMBER THE 5TH, 1984 AT 5851
11 WASHBURN AVENUE IN CLARK COUNTY, NEVADA. WASHBURN ROAD, 1

12 . BELIEVE IT IS.

13 THAT, JUST SO IT MIGHT HELP SOME OF YOU REMEMBER,
14 I8 IN THE FAR REACHES OF THE NORTHWEST SECTION OF LAS VEGAS.
15 AND IT'S ALLEGED THAT THESE FOUR DEFENDANTS, AND

16 THE OTHER TWO DEFENDANTS WHO I NAMED BEFORE, HAD MET AT THE
17 APARTMENT OF ONE OF THEM, DECIDED TO DO ALL OF THE THINGS
18 THAT I AM GOING TO ALLUDE TO IN A MOMENT, WENT TO THE HOUSE
19 AT 5851 WASHBURN AND DID THOSE THINGS.

20 : | THE TWO INDIVIDUALS WHO WERE MURDERED WERE CARL
21 AND COLLEEN GORDON. AND IT IS ALLEGED THAT THE GRANDSON OF

22 'CARL AND COLLEEN GORDON IS ONE OF THE DEFENDANTS HERE, DALE

23 FLANAGAN.

24 AND I MENTION THAT RELATIONSHIP BECAUSE IT MAY BE

25 THAT FACT THAT YOU HEARD SOMETHING ABOUT A GRANDSON HAVING TO
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1 DO WITH THE DEATHS OF HIS GRANDPARENTS THAT MIGHT TRIGGER
YOUR MEMORIES.
HE AND THE OTHERS WENT TO THAT HOUSE, IT IS

= W

ALLEGED, AND BROKE A WINDOW AND WENT IN AND SHOT BOTH THE

%]

GRANDMOTHER AND THE GRANDFATHER TO DEATH AND THEN LEFT.
AND SEVERAL THINGS OCCURRED OVER A PERIOD OF TIME
AND ULTIMATELY EACH OF THESE FOUR DEFENDANTS, AND THE OTHER

TWO WHO I HAVE MENTIONED, WERE ULTIMATELY ARRESTED.

w o =~ &

THAT, IN ESSENCE, IS THE OVERALL NATURE OF THE
10 CASE AND HOPEFULLY IT WILL BE ENOUGH AND PERHAPS THERE WILL
11 | BE QUESTIONS FROM THE COURT OR COUNSEL WHICH WILL FURTHER
12 TRIGGER YOUR MEMORIES.

13 NOW, WHAT I WOULD LIKE TO DO IS READ TO YOU FROM

14 A LIST OF WITNESSES THAT HAS BEEN COMPILED WHO ARE ALL OF THE
15 WITNESSES WHO KNOW ANYTHING AT ALL ABOUT THIS PARTICULAR CASE
16 AT THE PRESENT TIME.

17 AND I NEED TO LET YOU ALL KRNOW THAT NOT ALL OF

18 THESE WITNESSES WILL BE CALLED, OBVIOUSLY. THERE WILL BE

19 SOME OF THEM CALLED WHICH WILL PROVE HOPEFULLY THE

20 ALLEGATIONS THAT ARE CONTAINED IN THIS INFORMATION}

21 80 T WILL MENTION EACH OF THE NAMES AND IN SOME

22 CASES WHERE THEY WORK AND LISTEN CAREFULLY IF YOU WOULD. AND

23 IF YOU ENOW ANY OF THESE PEOPLE OR THINK THAT YOU DO, JOT IT
24 DOWN ON A PIECE OF PAPER OR REMEMBER IT AND WHEN WE ASK YOU

25 THEN ABOUT WHETHER OR NOT YOU KNOW ANY OF THESE PEOPLE, YOU
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CAN LET US KNOW.
THIS WILL BE A RATHER LENGTHY LIST SO PLEASE BERR

WITH ME. R. BERNI WITH -- I AM GOING TO SAY METRO AND I MEAN

= W N

THE LAS VEGAS METROPOLITAN POLICE DEPARTMENT, IT WILL SAVE A
LOT OF WORDS. R. BERNI IS WITH METRO.

ALLAN BROWN WORKS AT THE OMELET HOUSE., M.
BUNKER, A DETECTIVE WITH METRO; J. CARLSON, A PATROLMAN WITH
METRO; ELLEN CARTER WHO LIVES ON WASHBURN; R. CHILDERS,

DETECTIVE WITH METRO.

PSR - TR - - B B = S S

R. CONBOY, PATROLMAN FOR METRO; DAN CONNELL, A
11 LAB TECHNICIAN FOR METRO; R. COX, A PATROLMAN FOR METRO; RON
12 DAVIS, A CIVILIAN; JOHN DELEON; JIMMY DONNELLY.

13 LYNN DUNLOP, A STENOGRAPHER FOR METRO; LINDA

14 ERRICHETTO, LAB TECHNICIAN FOR METRO; COLLEEANN FLANAGAN; RON

15 FLUD CF THE CORONER'S OFFICE; SIDRO GARCIA WHO LIVES OUT ON
16 WASHBURN.

17 MIKE GEARY, A DETECTIVE FOR METRO; G. GILLINS,
18 PATROLMAN; RICHARD GOOD, A LAB TECHNICIAN: DOUG GORDON; CARL
19 ROBIN GORDON; J. GORSKI, PATROLMAN; MICHELLE GRAY.

20 SHELDON GREEN OF THE CORONER'S OFFICE; KIM

21 GRIGGS; KIM GROOVER, A LAB TECHNICIAN; DEBBIE HANEY; DAVE

22 HATCH, A DETECTIVE; MIKE HERGETT; GWENDOLYN HINTON.

23 VONZ ELL HINTON; IRENE HOTHAM, STENOGRAPHER FOR
24 METRO; THERESA HUDSON; LARRY IRVINE, DETECTIVE WITH METRO;

25 FRANK JERGOVIC, ALSO A DETECTIVE; W. JOHNSON, PATROLMAN,
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12
13
14
15
16
17
18
19
20
21
22
23
24
25

MIKE MORLOCK; AL CABRALES FROM THE LAB.

8 o

YVONNE KACZMAREK WORKS AT CUTLERY WORLD IN THE
MEADOWS; A. KNUDSEN, A DETECTIVE WITH METRO; BLAKE LAWSON
WORKS AT MCDONALD'S AT THE MEADOWS MALL; WAYNE LEE.

BURT LEVOS, A DETECTIVE WITH METRO; LISA LICATA;
NANCY LICATA; JOHN LUCAS, THAT IS, JOHN LUCAS THE THIRD.
ALSO, JOHN LUCAS WITHOUT ANY NUMBERS'AFTER HIS NAME.

MARY LUCAS; DEWANA MANNING; BOB MANRING; PEGGY
MCGINNIS, STENOGRAPHER WITH METRO; CHARLES MCGREGOR; GENEAL
MCGREGOR; JOE MCGUCKIN, DETECTIVE; MEHLIA MOORE; ROBIN
MORRISON.

MUNSON MOSER FROM THE LAB; LOREN OGLE FROM THE
CORONER'S OFFICE; DON PITE FROM MCCARRAN AIRPORT; A MR.
POWELL FROM SPAULDING MORTUARY; C. REDIGER, A PATROLMAN WITH
METRO.

GLENN SALAZAR; ANGELA SALDANA; DEBBIE SAMPLES:;
BARBARA THOMAS; MR, THOMAS FROM SPAULDING MORTUARY; HANK
TRUSZKOWSKI FROM THE LAB; WARD WALLACE; ROBERT WILKINS; S.
WINNE; A PATROLMAN.

WAYNE WITTIG; NORM ZIOLA; CONSTANCE LEAVITT;

THOMAS AKERS; LISA DUPREE; RUSTY HAVENS; CANDACE MCKINNON;

BUD INMAN, HE IS FROM THE NATIONAL PARK SERVICE:
SALUSTIO NAVARRO FROM SAN DIEGO SHERIFF'S DEPARTMENT AND CINDY
EVANS FROM THE MCDONALD'S RESTAURANT AT THE MEADOWS MALL.

THANK YOU VERY MUCH.

111

AA122




-$- @-

1 THE COURT: THANK YOU, MR. SEATON. YOU MIGHT

2 HAVE OMITTED MENTIONING R. RODREICK.

3 MR. SEATON: IF I DID, THAT IS A NAME WHICH

4 SHOULD BE INCLUDED. HE IS A LAB TECHNICIAN, THANK YOU.

5 THE COURT: WILL DEFENSE COUNSEL INTRODUCE

6 THEMSELVES, PLEASE, AND THEIR CLIENT.

7 MR. SMITH: GOOD AFTERNOON, LADIES AND GENTLEMEN.
8 MY NAME IS BILL SMITH AND DURING THESE PROCEEDINGS I WILL BE
9 REPRESENTING JOHN LUCKETT. THANK YOU.

10 THE COURT: THANK YOU.
11 MR. HANDFUSS: MY NAME IS ROBERT HANDFUSS, LOCAL
12 ATTORNEY IN TOWN. THIS IS ROY MCDOWELL AND I WILL BE

13 REPRESENTING HIM, THANK YOU VERY MUCH.

14 MR. PIKE: MY NAME IS RANDOLPH PIKE, RANDY PIKE.
15 T AM AN ATTORNEY IN TOWN HERE WITH MY PARTNER TOM

16 CHRISTENSEN. I REPRESENT DALE FLANAGAN. THANK YOU.

17 MR. POSIN: MY NAME IS MURRAY POSIN. I AM AN

18 ATTORNEY IN TOWN, HAVE BEEN FOR MANY YEARS. I REPRESENT THE

19 DEFENDANT NEXT TO ME, RANDOLPH MOORE.

20 THE COURT: THANK YOU, COUNSEL. GOOD AFTERNOON,
21 LADIES AND GENTLEMEN. I AM JUDGE DONALD MOSLEY.
22 I WOULD LIKE TO BEGIN BY EXPRESSING MY

23 APPRECIATION, AND I THINK COUNSELS', FOR YOUR INDULGENCE THUS

24 FAR. I KNOW THAT YOU HAVE BEEN BANDIED ABOUT SOMEWHAT

25 ALREADY IN THESE PROCEEDINGS AND WE APPRECIATE AND KNOW WHAT
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YOU GO THROUGH.

YOU HAVE BEEN SUMMONED TO DEPARTMENT 14 OF THE
ETIGHTH JUDICIAL DISTRICT COURT TO HEAR THE MATTER OF THE
STATE VERSUS THE DEFENDANTS THAT YOU HAVE HEARD NAMED.

COUNSEL AND I AND ALL PERSONNEL IN THE COURT ARE

o Ui o W H

CONCERNED AT THIS JUNCTURE IN ACQUIRING 12 INDIVIDUALS WHO

~1

CAN SERVE AS JURORS WHO ARE.OBJECTIVE AND UNBIASED IN THEIR
THINKING, TO THIS END, A SERIES OF QUESTIONS WILL BE ASKED

OF YOU.

o o

SOME OF THESE QUESTIONS MAY SEEM SOMEWHAT

11 PERSONAL., PLEASE UNDERSTAND THAT IT IS NOT OUT OF IDLE
12 CURIOSITY THAT THESE QUESTIONS ARE ASKED.

13 | 1T IS IMPERATIVE THAT I AND, MORE PARTICULARLY,

14 COUNSEL KNOW AS MUCH ABOUT YOU IN A VERY SHORT TIME AS IS

15 POSSIBLE SO THAT THEY CAN MAKE AN INTELLIGENT DECISION AS TO

16 WHETHER OR NOT YOU SHOULD SERVE AS A JUROR IN THIS CASE.
17 THIS QUESTIONING PROCESS IS KNOWN AS VOIR DIRE.
18 AND THAT TRANSLATED MEANS TO TELL THE TRUTH. I. ASK THE CLERK

19 TO SWEAR OUR PROSPECTIVE JURORS.

20 THE CLERK: YES, YOUR HONOR.

21 (PROSPECTIVE JURORS DULY SWORN. )

22 THE COURT: . I AM GOING TO ADDRESS YOU INITIALLY
23 AS A GROUP, AT THIS POINT IN THE PROCEEDINGS, WE WILL EﬂGAGE
24 IN SOMEWHAT OF AN INFORMAL DIALOGUE. WE WILL NOT HAVE THIS

25 LUXURY SOMEWHAT LATER.
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THE QUESTIONS I AM ABOUT TO ASK YOU, IF THEY ARE
NOT FULLY UNDERSTOOD OR IF YOU HAVE QUESTIONS ABOUT THEM, YOU
MAY RAISE YOUR HAND AND WE WILL EXPLORE THEM SOMEWHAT.

AS I INDICATED, LATER WE WILL NOT BE ABLE TO DO

THIS. I MUCH PREFER THAT WE RESOLVE ANY QUESTION IN YOUR

MIND EARLY ON THAN TO HAVE US GET HALFWAY THROUGH THE TRIAL

g o ! = W

AND HAVE IT DAWN UPON YOU PERHAPS YOU SHOULD HAVE RESPONDED
OR YOU DO KNOW A WITNESS WHOSE NAME WAS READ OR SOMETHING OF

THIS NATURE,

o wo

SO WE WILL PROCEED SOMEWHAT INFORMALLY AT THIS

11 JUNCTURE, IF YOU WISH TO ANSWER YES, IN THE AFFIRMATIVE, TO
12 ANY QUESTION I ASK, IF YOU RAISE YOUR HAND, INDICATE THE
13 NUMBER ON YOUR BADGE THEY GAVE YOU AND YOUR NAME, WE WILL
14 PROCEED FROM THERE.

| 15 AGAIN, ADDRESSING YOU AS A GROUP., ARE THERE ANY
16 OF YOU WHO ARE ACQUAINTED WITH ANY OF TﬁE FOUR DEFENDANTS IN

17 THIS CASE, MR, FLANAGAN, MR. MOORE, MR. MCDOWELL OR MR.

18 LUCKETT OR THEIR FAMILIES?

19 ARE THERE ANY OF YOU WHO ARE ACQUAINTED WITH ANY

20 OF THE DEFENSE ATTORNEYS, MR, PIKE, MR. POSIN, MR. HANDFUSS

21 OR MR. SMITH?
22
23 DAVID EDWARD SINGER

24 Q (BY THE COURT) YOUR NAME AND NUMBER ON YOUR

25 BADGE?
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1 A DAVID SINGER, 448.

2 o  MR. SINGER, WHO DO YOU KNOW?

3 A MR. POSIN.

4 o  HOW DO YOU KNOW HIM?

5 A USED TO PLAY CARDS WITH HIM A LOT.

6 0 SO SOCIAL RELATIONSHIP?

7 A SOCIAL POKER GAME.

8 o  HOW LONG AGO HAS IT BEEN SINCE YOU HAVE SEEN MR.
9 | POSIN?

10 A A FEW YEARS.
11 o  HOW WELL WOULD YOU SAY YOU KNEW HIN?

12 A OH, CASUALLY.
13 o  DID YOU EVER SEE HIM OUTSIDE OF THE POKER GAME?
14 A I GUESS, OCCASIONALLY.
15 O T AM SORRY?

16 A OCCASIONALLY.
17 o  YOU EVER BEEN TO HIS HOME?

18 A NO, I HAVEN'T.

19 o  HAS BE BEEN IN YOUR HOME AT ALL?

20 A NO.

21 O DO YOU KNOW HIS FAMILY AT ALL?

22 A  NO, I DON'T.

23 0 DO YOU HAVE ANY BUSINESS RELATIONSHIP WITH HIM OR
94 | CLIENT-ATTORNEY? |

25 A NO.
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Q LET ME ASK YOU, MR. SINGER. KNOWING THAT HE
REPRESENTS ONE OF THE DEFENDANTS IN THIS CASE, DO YOU FEEL
THAT YOU CAN MAINTAIN AN OBJECTIVE VIEWPOINT IN THIS CASE
TOWARD HIS CLIENT AND THE STATE, EVALUATING THE CASE EQUALLY
IN AN UNBIASED MANNER NOTWITHSTANDING YOUR RELATIONSHIP TO
HIM?

OR DO YOU THINK THAT WOULD HAVE AN EFFECT? AND
PLEASE BE CANDID IN YOUR RESPONSE. DO YOU THINK YOU WOULD BE
AFFECTED BY IT?

A I DON'T REALLY KNOW AND I DOUBT IT.

Q WELL, WHEN I ASK QUESTIONS SUCH AS THIS, YOU SEE,
I HAVE NO WAY OF KNOWING SO I HAVE TO ASK YOUR OPINION, AND
SO YOU WOULD HAVE TO DETERMINE IT AS BEST YOU CAN WHETHER YOU
THINK YOU COULD BE AN OBJECTIVE, UNBIASED JUROR
NOTWITHSTANDING THE FACT THAT MR. POSIN IS COUNSEL OR THE
FACT THAT YOU CANNOT.

[ MIGHT INDICATE TO YOU, AS I WOULD ALL JURORS,

THERE ARE NO WRONG ANSWERS TO ANY OF THE QUESTIONS I ASK, S0

 PLEASE BE HONEST AND CANDID IN YOUR RESPONSES.

WHAT IS YOUR FEELING, SIR?
A OBJECTIVE,
Q YOU THINK YOU CAN BE OBJECTIVE. ALL RIGHT, SIR,
IF YOU WOULD HAVE A SEAT.

THE COURT: ANYONE ELSE?
//
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ARTHUR RAYMOND HINTON
(BY THE COURT) SIR, YOUR NAME AND NUMBER?

MY NAME IS HINTON. MY BADGE NUMBER IS 464.

Lo T B &

MR. HINTON,

A I AM FAMILIAR WITH MR. PIKE AND MR. HARMON AND
DAN SEATON.

Q ALL RIGHT. HOW DO YOU RNCW THESE GENTLEMEN?

A THROUGH WORK, PRIOR JOB I USED TO HOLD WITH THE
STATE OF NEVADA AS A PAROLE OFFICER.

Q AND DID YOU KNOW EITHER OF THE THREE GENTLEMEN
WELL OR JUST ACQUAINTANCES?
JUST THROUGH WORK.

YOU NEVER SAW THEM SOCIALLY OR OUTSIDE OF WORK?

b & B

NO.

0  HOW LONG WOULD YOU SAY YOU WORKED WITHIN THE
VICINITIES OF THESE GENTLEMEN OR WITH THEM TO AN EXTENT?

A A LITTLE BIT FOR ABOUT FIVE YEARS JUST ON AND
OFF. NO MORE THAN A FEW MINUTES IN COURT.

o  DID YOU KNOW ANY OF THEIR FAMILY OR FRIENDS
PARTICULARLY? o

A NO.

0 I WOULD ASK YOU THE SAME QUESTION I ASKED MR.
SINGER. DO YOU FEEL, NOTWITHSTANDING THE FACT YOU KNOW THESE
GENTLEMEN, YOU COULD SERVE AS AN UNBIASED FAIR JUROR IN THIS

CASE OR DO YOU FEEL ~--
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Q
A

® ®

I FEEL I CAN SERVE AS UNBIASED JUROR,
THANK YOU, MR. HINTON.

THE COURT: ANYONE ELSE THAT KNOWS ANY OF THE

EUGENE W. CHRISTENSEN
(BY THE COURT) YES, SIR, YOUR NAME?

EUGENE CHRISTENSEN, NUMBER 462. I DON'T KNOW ANY

OF THE ATTORNEYS BUT MR. POSIN MENTIONED THAT HIS PARTNER WAS

TOM CHRISTENSEN WHO IS, I BELIEVE, MY COUSIN IF IT IS THE

SAME ONE.

MR. POSIN: MR. PIKE MADE THAT OBSERVATION.

MR. PIKE: IF I COULD GO THROUGH THE GENEALOGY.

THAT IS JUDGE CHRISTENSEN'S SON.

Q

THE JUROR: YES,

(BY THE COURT) ALL RIGHT. HE IS YOUR NEPHEW,

DID YOU SAY?

B = B I o -

Q
SEEN HIM?

A

MY COUSIN.

DO YOU SEE HIM OFTEN?

NO.

HOW LONG HAVE YOU LIVED IN THE SAME TOWN?
I WAS BORN HERE, I BELIEVE HE WAS,

WHEN WAS THE LAST TIME, WOULD YOU SAY, YOU HAVE
IT WOULD BE LAST DECEMBER, FAMILY REUNION.
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Q DO YOU THINK THAT BY VIRTUE OF THAT RELATIONSHIP,
RNOWING THAT HE IS MR. PIKE'S ASSOCIATE, THAT THAT WOULD
COLOR OR AFFECT YOUR OBJECTIVITY IN ANY WAY?

A I DON'T THINK SO.

Q DO YOU THINK YOU COULD MAINTAIN AN OBJECTIVE
VIEWPOINT?

A YES.

Q0  AND PLEASE UNDERSTAND IF THE INFLECTION OF MY
VOICE SUGGESTS AN ANSWER, PLEASE DISREGARD THAT.

A  OFKAY.

Q  BECAUSE I AM TRYING TO FOLLOW ALONG THE TRAIN OF
THOUGHT THAT YOU ARE GIVING ME, BUT I MAY MISCONSTRUE IT
ENTIRELY.

THE CLERK: FOR THE RECORD, WHAT IS MR.
CHRISTENSEN'S BADGE NUMBER?

JUROR CHRISTENSEN: 462.

THE COURT: THANK YOU. ANYONE ELSE THINK THEY
MAY BE ACQUAINTED IN ANY WAY WITH THE ATTORNEYS? AND I HAVE
ASKED SPECIFICALLY OF THE DEFENSE COUNSEL SO WE WILL EXPAND
THAT TO INCLUDE THE PROSECUTORS, MR. HARMON AND MR. SEATON.
ANYONE FEEL THAT THEY KNOW THE PROSECUTORS?

ARE THERE ANY OF YOU WHO ARE ACQUAINTED WITH ANY

OF THE WITNESSES WHOSE NAMES WERE READ?

/7
//
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DAVID RAYMOND WEIR
Q {(BY THE COURT) ALL RIGHT. THE GENTLEMAN IN THE
BACK. YOUR NAME AND NUMBER, SIR.
A DAVE WEIR, 406. I AM WELL ACQUAINTED WITH MIKE
GEARY AND DAVE HATCH, DETECTIVES.
Q HOW DO YOU KNOW THEM?
A SOCIALLY AND BEING A NEIGHBOR. DAVE HATCH FOR

SEVERAL, YEARS AND MIKE GEARY I WORKED WITH HIS WIFE.

Q HOW DO YOU WORK WITH HIS WIFE, HOW CLOSE?

A WELL, SHE WAS MY SECRETARY.

Q FOR HOW LONG?

A ABOUT FIVE YEARS.

Q SHE IS NO LONGER YOUR SECRETARY?

A NO, SHE TRANSFERRED.

Q AND MR, HATCH WAS YOUR NEIGHBOR?

A YES. |

Q FOR HOW LONG? .

A EVER SINCE I LIVED IN WINTERWOOD WHICH IS ABOUT
12 YEARS.

Q BUT NO LONGER?

A I THINK DAVE MOVED.

Q HAD YOU EVER BEEN TO HIS HOUSE?

A HE'S BEEN TO MINE, SOCIALLY.

Q DO YOU FEEL, MR, WEIR, THAT BY VIRTUE OF YOUR

RELATIONSHIP WITH MR, GEARY'S WIFE AND MR. HATCH AND PERHAPS
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MR. GEARY HIMSELF, I ASSUME, TO SOME EXTENT, DO YOU FEEL THAT
IF THEY WERE TO TESTIFY THAT YOU WOULD HAVE A TENDENCY NOT TO
EVALUATE THEIR TESTIMONY AS YOU WOULD OTHER INDIVIDUALS OF
THEIR CAPACITY, BUT BY VIRTUE OF THIS RELATIONSHIP YOU WOULD
ALTER YOUR VIEW OF THEIR TESTIMONY?

A KNOWING THOSE MEN, I AM AFRAID I WOULD.

Q DO YOU THINK THAT BY VIRTUE OF YOUR KNCWING THESE
GENTLEMEN YOU COULD NOT MAINTAIN STRICTLY SPEAKING AN
ORJECTIVE VIEWPOINT?

A NO, I DON'T.

THE COURT: COUNSEL, I HAVE A TENDENCY TO ALLOW
MR. WEIR TO BE EXCUSED.

MR. SEATON: WE HAVE NO OBJECTION.

MR. PIKE: STIPULATING.

MR. HANDFUSS: YES,

THE COURT: WE THANK YOU FOR YOUR CANDOR, SIR.
MR. BAILIFF, WHAT ARE YOUR INSTRUCTIONS?

THE BAILIFF: FREE TO GO TO WORK OR GO HOME.

THE COURT: THANK YOU, MR, WEIR. ANYONE ELSE

OVER HERE THAT MAY RECOGNIZE —-

JOHN PATRICK BRUNTY
Q (BY THE COURT) YES, SIR.
A JOHN BRUNTY AND MY.BADGE NUMBER IS 422.. AND MAY
T ASK THE COURT TO PLEASE READ THE ~- REREAD THE NAMES OF THE
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WITNESSES FROM SPAULDING MORTUARY, PLEASE,
THE COURT: DO WE HAVE THAT AVAILABLE?
MR. SEATON: ONE OF THEM IS MR. THOMAS,
P_H-O-M-A-S. THE OTHER IS MR, POWELL, P-O-W~E-IL-L.
o  (BY THE COURT) MR, BRUNTY, DO YOU KNOW EITHER OF
THOSE GENTLEMEN?
A I MAY HAVE MET MR, THOMAS OR THOMPSON ON A VERY
BRIEF OCCASION. I DID KNOW AT ONE TIME SOMEBODY WHO WORKED
THERE AT SPAULDING MORTUARY.
T HAD THEM IN PHOTOGRAPHY CLASS AND I MAY HAVE
MET THE OWNER OR THE PEOPLE WHO ARE IN CHARGE OF THAT AT ONE
TIME. I AM NOT QUITE SURE.
0  WELL, DO YOU FEEL THAT ONE OF THESE WITNESSES
MIGHT HAVE BEEN IN YOUR PHOTOGRAPHY CLASS?
A MR, POWELL, IF HIS FIRST INITIAL IS D., THEN
PERHAPS.
THE COURT: YOU DON'T HAVE IT?
MR. SEATON: NO.
0  (BY THE COURT) WE DON'T KNOW AT THIS POINT. HOW
LONG AGO HAS IT BEEN?
A  TWO YEARS AGO.
0  AND DO YOU TEACH A CLASS AT THE UNIVERSITY OR
SOMETH ING ?
A NO. T HAD TAKEN A PHOTOGRAPHY CLASS AT THE

COMMUNITY COLLEGE AND THERE WAS SOMEBODY THERE WHO HAD WORKED
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AT SPAULDING MORTUARY IN THAT CLASS.

Q
a

Q
A

HE WAS A CLASSMATE THEN?
YES.
DID YOU KNOW HIM OUTSIDE OF CLASS?

ON A COUPLE OF OCCASIONS WE DID PHOTOGRAPHY WORK

TOGETHER OUTSIDE OF CLASS.

Q

DO YOU FEEL THAT YOUR KNOWLEDGE OF HIM AND YOUR

RELATIONSHIP IS SUCH THAT IF HE WERE TO TESTIFY, YOU COULD

NOT EVALUATE HIS TESTIMONY OBJECTIVELY?

o or 0 W

ol B« B R =

I COULD EVALUATE OBJECTIVELY.

YOU SEE ANY PROBLEM?

NO. I DO NOT SEE ANY PROBLEM AT ALL.
THANK YOU, SIR. HAVE A SEAT.

THE COURT: ANYONE ELSE OVER HERE?

LOYE BROWN DIMITT
(BY THE COQURT) YES, MA'AM.
I AM LOYE DIMITT, NUMBER 427.
THE LAST NAME IS?
DIMITT.
MISS DIMITT.

I AM NOT POSITIVE BUT I THINK I KNOW MICHELLE

GRAY AND LISA DUPREE.

Q
A

HOW WOULD YOU KNOW THEM?

THROUGH THE CHURCH THAT I BELONG TO.
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Q  DESCRIBE THEM FOR ME?
A MICHELLE GRAY -- I HAVE A DAUGHTER, I THINK,
MICHELLE GRAY'S AGE AND LISA DUPREE IS A LITTLE OLDER.
Q  AND HOW WELL DO YOU KNOW THEM?
A JUST THROUGH VISITING THEM IN A CAPACITY OF
HELPING RELIEF SOCIETY.
Q  WELL, THROUGH THE CHURCH?
A YES.
Q  HAD YOU SEEN THEM OUTSIDE OF CHURCH?
A UNLESS MICHELLE IS THE ONE I AM THINKING ABOUT,
THAT IS MY DAUGHTER'S AGE, SHE USE TO RUN WITH HER.
Q S0 SHE HAD BEEN TO YOUR HOME AND THAT SORT OF
THING?
A UH-HUH.
THE COURT: MR. SEATON, MICHELLE GRAY WOULD BE
HOW OLD?
MR. SEATON: I THINK MICHELLE GRAY IS PROBABLY
WITHIN A YEAR OR TWO OF 20.
JUROR DIMITT: MY DAUGHTER IS 23.
MR. PIKE: MICHELLE GRAY IS 18. SHE WOULD BE 19
NOW.
Q (BY THE COURT) MICHELLE PAULETTE GRAY, DOES THAT
SOUND RIGHT? |
A  UH-HUH.

MR. PIKE: LIVING ON SOUTH DECATUR BOULEVARD.
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0 (BY THE COURT) WHEN WAS THE LAST TIME YOU SAW
HER, MISS DIMITT?

A OH, IT'S BEEN QUITE A WHILE. PROBABLY FOUR
YEARS.

Q AND THE OTHER YOUNG LADY, HOW LONG?

A ABOUT THREE,

) DO YOU THINK THAT BY VIRTUE OF YOUR RELATIONSHIP
WITH THESE TWO INDIVIDUALS THAT YOU WOULD BE LESS THAN
TOTALLY ORJECTIVE IN EVALUATING THEIR TESTIMONY IN THE CASE?

A NO. I THINK THAT I COULD BE OBJECTIVE,

Q DO YOU THINK THERE WOULD BE ANY PROBLEM IN THAT
REGARD?

A THE ONLY PROBLEM THAT I FEEL RIGHT AT THIS TIME
IS THAT I HAVE A BOY AND A GIRL THIS AGE BRACKET,

Q WELL, THAT GOES TO A SLIGHTLY DIFFERENT QUESTION.
BUT AS LONG AS YOU BROUGHT IT UP, THE FACT THAT YOU HAVE
CHILDREN, DO YOU THINK THAT WOULD PRODUCE IN YOUR MIND SUCH A
CONDITION THAT YOU COULD NOT OBJECTIVELY EVALUATE THE FACTS
IN THIS CASE?

A I AM AFRAID THAT IT MIGHT.

0 WELL, AGAIN, I HAVE TO ASK YOU. I AM SURE MANY
OF THE PROSPECTIVE JURORS HAVE CHILDREN OF WHATEVER AGE.
THAT IS SOMETHING WE HAVE TO RECOGNIZE.

BUT IF YOU FEEL IN YOUR MIND THAT BY VIRTUE OF

THE FACT THAT YOU HAVE CHILDREN OF ABOUT THE AGE OF THE

125

P
Sp




S w e~ Y U s W

NN NNN N R R e s e
B W N O e o N Y s W

DEFENDANTS, THAT YOU CANNOT BE OBJECTIVE IN EVALUATING THE
CASE, THAT WOULD BE REASON TO BE EXCUSED. I WOULD RECOGNIZE
THAT.
IF YOU THINK IT IS SOMETHING THAT YOU CAN TAKFE
INTO CONSIDERATION AND OVERCOME, THEN WE COULD PROCEED. WHAT
IS YOUR HONEST FEELING IN THE MATTER?
A I REALLY DON'T THINK THAT I CAN.
0 YOU DON'T THINK YOU CAN WHAT?
A OVERCOME.
0 THEN YOUR ANSWER TO MY QUESTION CONCERNING YOUR
OBJECTIVITY IS THAT YOU FEEL YOU CANNOT BE TOTALLY OBJECTIVE?
A RIGHT.
THE COURT: COUNSEL?
MR. SEATON: WE'D STIPULATE.
THE COURT: I WOULD BE INCLINED TO EXCUSE MISS
DIMITT, ANY PROBLEM WITH THAT?
MR. PIKE: NO. I STIPULATE, ALSO.
MR. POSIN: WE WOULD STIPULATE, ALSO.
THE COURT: THANK YOU, MISS DIMITT, YOU ARE

EXCUSED.,

MARK ALAN TROUT
Q (BY THE COURT) THE GENTLEMAN IN THE BACK, YES,
SIR.

A MARK TROUT, 440,
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Q

SIR, WHICH OF THE WITNESSES DO YOU KNOW?
AL, CABRALES.

HOW DO YOU RNOW HIM?

CHURCH AND FRIEND.

I AM SORRY?

HE IS A FRIEND.

HOW WELL DO YOU KNOW HIM?

PRETTY WELL. |

DO YOU SEE HIM OUTSIDE OF CHURCH?

I HAVEN'T SEEN HIM IN ABOUT TWO AND A HALF YEARS.
HOW LONG HAVE YOU KNOWN HIM?

A LONG TIME, ABOUT =--

THE COURT: MR, CABRALES IS WHAT?

MR. HARMON: LAB,

MR. SEATON: HE WILL BE CALLED.

(BY THE COURT) MR. TROUT, IF HE WERE TO BE

CALLED, DO YOU THINK THAT YOUR RELATIONSHIP AND YOUR

KNOWLEDGE OF HIM WOULD AFFECT YOUR OBJECTIVITY?

A
Q

I BELIEVE SO0.

DO YOU FEEL BY VIRTUE OF THAT, YOU COULD NOT

OBJECTIVELY HEAR AND EVALUATE THE CASE?

A

T BELIEVE -- I DON'T BELIEVE I COULD.
THE COURT: COUNSEL, IT APPEARS TO BE ~--
MR. SEATON: WE'D STIPULATE.

MR. PIKE: STIPULATE, YOUR HONOR.
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1 MR. HANDFUSS: YES, YOUR HONOR.
2 THE COURT: MR. TROUT, WE THANK ¥YOU, SIR, YOU ARE
3 EXCUSED.
4
5 SUSAN PATRICIA NEYMAN
6 0 (BY THE COURT) YOUNG LADY, YES.
7 A NEYMAN, 459. I DIDN'T HEAR DAVE HATCH'S NAME ON
8 THE LIST OF WITNESSES UNTIL THE OTHER GENTLEMAN MADE MENTION
9 OF HIM. IS HE ON THERE? | |
10 o) YES.
11 A I KNOW HIM.
12 Q I AM SORRY.
13 A I DO KNOW DAVE HATCH.
14 Q HOW WELL DO YOU KNOW HIM?
15 A SOCIALLY.
16 Q WHEN WAS THE LAST TIME YOU SAW HIM?
17 A A MONTH AGO.
18 0 AND HOW LONG HAVE YOU KNOWN HIM?
19 A SEVERAL YEARS THROUGH MY HUSBAND., HE AND MY
20 HUSBAND USED TO WORK TOGETHER.
21 0 HAS HE BEEN TO YOUR HOME?
22 A NO. SOCIAL FUNCTION AT OTHER PEOPLE'S HOMES,
23 OTHER OFFICERS.
24 0 YOU YOURSELF HAVE ACTUALLY SEEN OR BEEN IN THE
25 COMPANY OF MR. HATCH, HOW_MANY TIMES WOULD YOU SAY?
128 .
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A THREE OR FOUR IN THE LAST TWO YEARS, DIFFERENT
SOCIAL FUNCTIONS.

Q0 DO YOU THINK THAT BECAUSE OF THAT, YOU COULD NOT
OBJECTIVELY EVALUATE THIS CASE?

A  BECAUSE OF THE CIRCLE OF FRIENDS THAT MY HUSBAND
AND I HAVE, I FEEL I COULDN'T OBJECTIVELY HEAR THE CASE,

0  WELL, ARE THERE OTHER INDIVIDUALS IN ADDITION TO
MR, HATCH? |

A NOT IN THIS CASE. MOST OF OUR FRIENDS ARE POLICE
OFFICERS FROM METRO.

Q DO YOU FEEL THAT BY VIRTUE OF THAT OR THE
ASSOCIATION OF MR, HATCH THAT YOU CANNOT EVALUATE THE CASE IN
A FAIR MANNER? |

A I FEEL MY OPINION MIGHT BE BIASED,

Q0  YOU SAY MIGHT BE BIASED. HOW CERTAIN IS THAT? I
CAN'T WORK WITH VARIABLES VERY EASY. I HAVE TO DETERMINE
YOUR MIND, YOU SEE?

A I WOULD PROBABLY,

0  YOU THINK YOU WOULD PROBABLY BE BIASED IN THE
MATTER? |

A UH-HUH, I WOULD BE.

THE COURT: COUNSEL, IT SEEMS TO BE CAUSE,
MR. SEATON: STIPULATE.
MR. PIKE: SO STIPULATED, YOUR HONOR.

THE COURT: MRS, NEYMAN, WE THANK YOU VERY MUCH.
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ANYONE ELSE THAT FEELS THEY MAY KNOW THE WITNESSES? THIS

SIDE OF THE ROOM.

JOSEPH FRANCIS KINKENON

) (BY THE COURT) OKAY, SIR, YOUR NAME AND NUMBER.

A JOE RINKENON, NUMBER 417. JOHN LUCAS, FATHER AND
A SON. T DON'T KNOW IF THEY ARE THE JOHN LUCASES THAT MAY
BECOME WITNESSES OR NOT.

0 ALL RIGHT, DESCRIBE THEM FOR US.

A THE ELDER JOHN LUCAS IS ABOUT 6'3", ABOUT 220
POUNDS, GRAY HAIR. THE SON'S PROBABLY ABOUT 6' TALL, 180,
ABOUT 25 YEARS OLD.

0 WHAT ARE THEIR OCCUPATIONS?

A I AM NOT SURE WHAT EITHER ONE OF THEM ARE DOING
NOW. IT'S BEEN SIX YEARS SINCE I HAVE SEEN EITHER ONE OF
THEM. |

0 HOW OLD WOULD YOU SAY THE YOUNGER LUCAS IS?

A 25 YEARS OLD. THE ELDER IS PROBABLY AROUND 50.

THE COURT: WHAT ELSE DO YOU KNOW ABOUT THE

LUCASES, COUNSEL? I AM REFERRING TO THE STATE, DO YOU HAVE

INFORMATION?

MR. SEATON: I AM TRYING TO THINK.

MR, PIKE: WIFE'S NAME IS MARY LUCAS. THEY MAY
BE RESIDING IN NORTH LAS VEGAS.

JUROR KINKENON: IT IS A DIFFERENT LUCAS THEN.
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Q0  (BY THE COURT) HE MAY HAVE BEEN MARRIED IN THE
LAST SIX YEARS.
A AS FAR AS I KNOW, HE IS NOT DIVORCED.
HE HAD A WIFE.
0O  HE HAD A WIFE. IT WASN'T MARY EARLIER.
THE COURT: ANYONE ELSE FEELS THEY KNOW THE
WITNESSES? IF YOU WANT THE NAME REPEATED OR WANT FURTHER
CLARIFICATION, THAT CAN BE ARRANGED.
ARE THERE ANY OF YOU WHO BELIEVE THAT YOU MAY
HAVE HEARD ABOUT OR READ ABOUT IN SOME FASHION THIS CASE
PRIOR TO COMING TO COURT TODAY? RAISE YOUR HAND IF YOU HAVE,
WE WILL GO INTO THAT MORE FULLY AT A LATER TIME,
ARE THERE ANY OF YOU WHO BELIEVE THAT FOR
WHATEVER REASON YOU WOULD BE UNABLE TO SERVE AS A FAIR JUROR

IN THIS PARTICULAR CASE?

HERB A. HILL

Q (BY THE COURT} YES, SIR.

A I SEEM TO HAVE A PROBLEM WITH COUGHING,
NONPOLLUTED AIR. I DON'T KNOW IF THAT WILL BE VERY
DISRUPTIVE OR NOT.

Q I WOULDN'T SAY OUR AIR IS NONPOLLUTED. ARE YOU
HAVING TROUBLE HERE?

A I WAS A FEW MINUTES AGO. I ADJOURNED TO THE

SMOKING ROOM IN THE JURY ROOM AND THE COUGH WENT AWAY SO.
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Q WHAT IS YOUR NAME, SIR?
A HERB HILL.
Q MR. HILL, ALL RIGHT., IF IT BECOMES A PROBLEM, WE
WILL CERTAINLY LOOK INTO THAT.
THE COURT: ANYBODY ELSE HAVE A PROBLEM WITH
SERVING IN THIS PARTICULAR TRIAL?
MR. POSIN: MAY WE HAVE MR. HILL'S NUMBER?
(BY THE COURT) WHAT IS YOUR NUMBER?
A 470.
THE COURT: VERY WELL.

ROBERT ALBERT DUTE

0 (BY THE COURT) YES, SIR.

A SIR.

Q YES, SIR, YOUR NAME?

A MY NAME IS BOB DUTE., I AM BADGE NUMBER 415. MY
SON WORKS AT A MCDONALD'S AND I UNDERSTAND THAT SOME OF THE
WITNESSES ARE FROM ANOTHER MCDONALD'S. IT IS NOT WHERE MY
SON WORKS, BUT HE WORKS ON THE ONE ON CHARLESTON, NOT THE
MEADOWS ONE.

BUT HE HAS A LOT OF FRIENDS THAT WORK AT

MCDONALD'S AND THEY HAVE HAD A FEW SWIMMING PARTIES AT MY
HOUSE., I DON'T KNOW IF THIS WILL.HAVE AN AFFECT ON IT. I
DON'T RECOGNIZE ANY OF THE PEOPLE IN THE ROOM. BUT AT THIS

TIME I DON'T KNOW OF ANYTHING THAT --

132

AANTZ3




SN U~ T - - TS I« R & S N VS S S B

R O R C S RN S S R S R R i o o
M s W N H O w oo N m s W M

Q DO YOU THINK, MR. DUTE, THAT IF YOU WERE TO
RECOGNIZE ONE OF THE WITNESSES THAT WOULD COME FORWARD AS ONE
OF THE GENTLEMEN OR LADIES THAT HAD BEEN OVER TO YOUR HOME
SWIMMING, DO YOU THINK THAT WOULD HAVE A MATERIAL EFFECT OR
ANY EFFECT FOR THAT MATTER ON YOUR EVALUATION OF THE CASE?

A I DON'T REALLY BELIEVE SO. I WANTED TO BRING IT
UP TO THE COURT SO HE IS AWARE OF WHAT THE SITUATION IS.

Q THANK YOU. THANK YOU VERY MUCH, SIR.

THE COURT: LADIES AND GENTLEMEN, I ALWAYS
PREFACE THE ASKING OF THIS NEXT QUESTION BY INDICATING TO YOU
SINCERELY THAT THE ATTORNEYS AND I UNDERSTAND FULL WELL THAT
YOU HAVE YOUR OWN LIVES TO LIVE. YOU HAVE OTHER THINGS THAT
YOU COULD BE DOING BESIDES SITTING HERE IN THIS COURTROOM AND
THAT IS AN ABSOLUTE AND WE ARE VERY MUCH AWARE OF IT.

WITH THAT UNDERSTANDING, THIS CASE IN ALL
FAIRNESS COULD LAST AS MUCH AS THREE WEEKS. WOULD IT BE AN
UNDUE BURDEN, AND EMPHASIZE UNDUE BURDEN, UNDERSTANDING IT IS
ALWAYS A BURDEN, AN UNDUE BURDEN FOR ANY ONE OF YOU TO SPEND

THE NEXT TWO TO THREE WEEKS SITTING AS A JUROR IN THIS CASE?

ROBERT HENRY DUNNING
Q (BY THE COURT) STARTING OVER HERE, THE MAN IN THE
WHITE, YOUR NAME AND NUMBER?
A BOB DUNNING, MY NUMBER IS 412,

Q MR. DUNNING?
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A MY WIFE IS FLIGHT ATTENDANT FOR CONTINENTAL
AIRLINES. SHE IS OUT OF TOWN FOUR OR FIVE DAYS AT A TIME,
FOUR OR FIVE DAYS., I HAVE TWO CHILDREN.

Q HOW OLD ARE YOUR CHILDREN?

A DAUGHTER, THREE, MY SON'S 14.

Q AND THEY ARE AT HOME WITH YOU?
A

WELL, MY SON IN SCHOOL AND THE BABY'S NURSERY

SCHOOL.
0 BUT, I MEAN, THEY ARE IN YOUR CHARGE?
A THAT'S CORRECT.
0 DO YOU WORK?
A ASSISTANT CARD ROOM MANAGER AT UNION PLAZA.
Q WHAT IS YOUR SHIFT?
A

MY WORK SCHEDULE IS NO PROBLEM BECAUSE I AM IN
CHARGE. I DON'T PUNCH A CLOCK. THE PROBLEM IS CARING FOR MY
DAUGHTER,
0  THE REASON I BRING UP THE WORK SCHEDULE IS THIS.

YOU WILL NOT BE SEQUESTERED., AT LEAST AT THIS JUNCTURE NO
DETERMINATION OF THAT BEING A NECESSITY.

IN OTHER WORDS, YOU WOULD LEAVE HERE AT FIVE
0'CLOCK, REPORT BACK AT TEN IN THE MORNING LIKE A JOB, LIKE
A TYPICAL JOB.

YOUR JOB MAY NOT COMPORT WITH THOSE HOURS. SO IT
WOULDN'T BE ADDITIONAL HARDSHIP OVER MOST EMPLOYMENT. NOW

YOU MAY BE AN EXCEPTION.
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A NO SCHEDULE ON MY JOB.

Q YOU UNDERSTAND WHAT I AM SAYING. IF YOU WERE TO
WORK TEN TO FIVE AS MOST PEOPLE, I SUPPOSE, DO, OR SOME
HOURS SIMILAR TO THAT, YOU WOULD BE AWAY FROM THE HOME, AWAY
FROM YOUR CHILD IN ANY CASE.

THIS IS SOMETHING THAT WOULD TAKE THE PLACE OF
YOUR EMPLOYMENT.

A BUT THE PROBLEM HEREIN LIES. IF I WAS AT WORK,
IF SOMETHING HAPPENS TO THE BABY AT THE NURSERY SCHOOL, I
WOULD HAVE TO GO THERE. ONCE I GOT IN THE COURTROOM, I
DIDN'T SEE HOW I COULD LEAVE, AND WITH MY WIFE OUT OF TOWN,
THERE IS ONLY ONE OF US THAT CAN GO GET HER.

0 YOU SAY YOUR CHILD IS THREE MONTHS?

A THREE YEARS.

Q YOU FEEL THIS IS A SUBSTANTIAL PROBLEM?

A YES, SIR, BECAUSE IF SOMETHING SHOULD HAPPEN, I
COULDN'T COME TO COURT OR I WOULD HAVE TO LEAVE. MY WIFE'S
GONE FOUR DAYS OUT OF THE WEEK, ONLY HOME THREE DAYS A WEEK,

0 IF YOU FEEL THAT YOUR MIND WOULD BE SOMEWHERE
ELSE?

A IT WOULDN'T BE ANYWHERE ELSE BUT THE EMERGENCY
MAY ARISE, I WOULD HAVE TO LEAVE. LIKE THIS MORNING, SHE HAD
JUST A BRUISE LIKE ALL KIDS HAVE AND IT WAS OBVIOUSLY EVEN
INFECTED. I PUT SALVE ON IT, SENT HER TO THE BABYSITTER.

BUT SHOULD IT NOT BE CLEARED UP TOMORROW, I WOULD
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TAKE HER TO THE CHILDREN'S CLINIC. I COULDN'T TAKE HER TO
THE CHILDREN'S CLINIC AND BE IN THE COURTROOM BOTH.

Q I AM HARD PUT Tb EXCUSE YOU ON THAT BASIS IN THAT
WE ARE TALKING ABOUT PROBABILITIES, WHAT MIGHT OCCUR. AND I
SAY THIS TO YOU AND ALL OTHER INDIVIDUALS. WE HAVE A CASE OF
THE NATURE THAT WE ARE GOING TO HAVE TO UTILIZE A NUMBER OF
JURORS. THAT IS MY THINKING. AND THAT IS WHY WE HAVE SUCH A
GROUP HERE, IT IS NOT TYPICAL WE HAVE THIS LARGE OF A GROUP,

A IT WON'T AFFECT MY THINKING OR JUDGMENT IN ANY
MANNER. I THINK IT MIGHT BE EMERGENCY SITUATION.

Q | I APPRECIATE YOUR MAKING KNOWN THIS FACT TO ME.
IF SUCH A THING WOULD ARISE, WE COULD MAKE PROVISIONS FOR IT.
I AM GOING TO DECLINE TO EXCUSE AT THIS TIME.

A THANK YOU.

THE COURT: SOMEONE ELSE HAS SUBSTANTIAL PROBLEM

WITH THE TWO TO THREE WEEKS?

DAVID RAYMOND BEEMAN
(BY THE COURT) YOUR NAME AND NUMBER?

DAVID BEEMAN, BADGE NUMBER 403.

Lo R A &

MR. BEEMAN.

A I OWN MY OWN BUSINESS. I ONLY HAVE ONE EMPLOYEE,
ONLY BEEN WITH ME A WEEK.

Q WHAT SORT OF BUSINESS ARE YOU IN?

A VOLKSWAGEN REPAIRS.
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Q YOU HAVE ONE EMPLOYEE THAT HAS A SHOP OPEN NOW?
A YEAH, HE IS WORKING THERE BY HIMSELF. LIKE I
SAID, HE IS -~ HE HAS ONLY BEEN WITH ME ABOUT A WEEK., HE
DOESN'T KNOW PRICING OR ANYTHING ELSE. FOR A COUPLE OF DAYS,
WE CAN PLAY WITH IT. BUT FOR T™WO TO THREE WEEKS, THAT WOULD
REALLY PUT A HARDSHIP ON MY BUSINESS.
Q THERE IS NO ONE THAT COULD ASSIST?
NO.
ARE YOU MARRIED?
YES.

YOUR WIFE WORK?

[ o - &

PART TIME.

Q IF YOU FEEL THERE IS A SUBSTANTIAL ECONOMIC

IMPACT HERE —--
A I Do, YES, I DO.
THE COURT: I WOULD BE INCLINED TO EXCUSE MR.
BEEMAN.
MR, SEATON: STIPULATE.
MR. PIKE: NO OBJECTION.
THE COURT: MR. BEEMAN, WE THANK YOU, SIR.

ANYONE ELSE IN THIS AREA?
THOMAS N. TRINAYSTICH
(BY THE COURT) YES, SIR.

A TOM TRINAYSTICH, NUMBER 407. THE ONLY QUESTION I
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HAVE IF THIS TRIAL DOES GO THREE TO FOUR WEEKS AS Ydﬁ SAID.

Q TWO OR THREE IS WHAT I SAID.

A TWO OR THREE, WILL THE JURY RE SEQUESTERED IF IT
IS THAT? I COULDN'T HANDLE IT.

Q THERE HAS BEEN NO -- I WILL SAY TO YOU NO.

A I TELL YOU, SEE, I TAKE CARE OF MY PARENTS. MY
FATHER'S 88 AND TOTAL INVALID SO I CANNOT BE SEQUESTERED AT}
NIGHT. |

I UNDERSTAND. I DON'T THINK THERE IS A PROBLEM.

A THAT IS ALL. I WANTED YOU TO KNOW ABOUT IT.

Q THANK YOU, SIR.

DAVID EDWARD SINGER

Q (BY THE COURT) YES, SIR, MR. SINGER.

A YES, 448. I HAVE A TRANSPORTATION PROBLEM. I
ONLY HAVE LIKE ONE CAR NOW AND I HAVE A WIFE., SHE GOES TO
SCHOOL. AND MY LITTLE GIRL, LITTLE BOY HAS TO GO TO
PRESCHOOL. AND ALL THIS TIME LIKE THREE WEEKS I HAVE TO TAKE
CABS. I LIVE WAY OUT ON THE WEST SIDE OF TOWN BETWEEN JONES
AND RAINBOW,

Q WHERE DO YOU WORK?

A I AM SELF-EMPLOYED. I AM A CARD PLAYER. I
USUALLY PLAY NIGHTS. SHE HAS THE CAR DURING THE DAYTIME,

Q THERE IS NO WAY SHE CAN BRING YOU AT TEN O'CLOCK?

A THE TIME THING.,
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Q WHEN DOES SHE GO TO SCHOOL?

A - COMMUNITY COLLEGE.

Q WHEN DOES SHE GO TO SCHOOL?

A IN THE MORNINGS, NINE O'CLOCK.

Q YOU SUPPOSE SHE COULD DROP YOU OFF ON THE WAY TO
SCHOOL?

A WELL, SHE HAS TO GO BY THE PRESCHOOL. SHE HAS TO
DROP HIM OFF.

Q TYPICALLY, MR. SINGER, WE DON'T EXCUSE
INDIVIDUALS FOR SUCH A REASON. I CAN'T HELP BUT THINK THERE
IS SOME WAY IF YOU HAD A VEHICLE. IT MIGHT BE AN ADDED
INCONVENIENCE IN THAT YOU MIGHT HAVE TO COME A LITTLE EARLIER
THAN TEN O'CLOCK., IS SHE OFF BY FIVE? I TAKE IT SHE IS FREE
BY FIVE?

A OH, YES.

Q I AM GOING TO ASK YOU TO REMAIN, SIR, THANK YOU.

JANICE BEATTY LOWDER

Q (BY THE COURT) YES, MA'AM.

A MY NAME IS JANICE LOWDER, 432, I DO HAVE A _
MEDICAL APPOINTMENT IN SALT LAKE ON THE 11TH OF OCTOBER. I
DON'T KNOW IF THAT'S THREE WEEKS FROM NOW. _

Q PRETTY CLOSE, IT IS PROBABLY GOING TO COVER IT,
IS THERE ANY WAY THAT COULD BE CHANGED, POSTPONED?

A IT IS FOR SURGERY. I HAVE BEEN SCHEDULED, I
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DON'T KNOW. I COULD MAYBE GET IT CHANGED.

Q IS IT A SITUATION THAT IS LIFE THREATENING OR
SERIOUS?

A NO.

Q WHY DON'T YOU INQUIRE, MISS LOWDER, ABOUT IT IN
THE MORNING. WITH THE HOUR BEING AS IT IS, WE WON’T GET TOO
FAR TODAY. WE WILL UTILIZE TOMORROW AND TO ITS FULLEST
EXTENT.

IF YOU HAVE A SUBSTANTIAL PROBLEM, YOU CAN NOT

GET IT RESCHEDULED, FIND THAT OUT TOMORROW. IF YOU BRING
THAT UP TO US, WE WILL BRING THAT UP ONCE AGAIN.

A OKAY.

Q THANK YOU.

GENEVIEVE CORBITT BUCHANAN

Q (BY THE COURT) OVER HERE, YES, MA'AM.

A BUCHANAN, 402, I AM A WAITRESS AND I DEPEND ON
TIPS AND I WOULDN'T BE —-- IT WOULD BE A FINANCIAL BURDEN.

0 WHERE DO YQU WORK?Y.
‘THE DUNES.
COCKTAIL OR FOOD SERVICE?
FOOD.
ARE YOU MARRIED?

YES.

Lo I o .« B

DOES YOUR HUSBAND WORK?
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A YES.

Q DO YOU FEEL THAT MISSING WORK FOR THAT EXTENT OF
TIME WOULD BE A SUBSTANTIAL ECONOMIC HARDSHIP?

A  WE COULD GET BY BUT, YOU KNOW, IT WOULD BE KIND
OF A -~

O  THIS IS ALWAYS A MATTER OF DEGREE, I THINK WE
HAVE TO KIND OF EVALUATE. WHAT IS IT? I DON'T KNOW WHAT
THEY GET PAID, 10, $15, INSIGNIFICANT. BASICALLY, IT IS NOT
A GREAT DEAL OF MONEY FOR SERVING AS A JUROR AND IT IS ALWAYS
AN ECONOMIC EFFECT. THERE IS ALWAYS SUCH ON SOMEONE.
WHETHER THEY ARE ABLE TO WITHSTAND THAT, IS THE QUESTION.

WHEN AN INDIVIDUAL'S SPOUSE CONTRIBUTES TO THE

HOUSEHOLD, THEN CERTAINLY IT HAS AN EFFECT. BUT, AGAIN, I
HAVE TO RELY ON YOUR REPRESENTATIONS. DO YOU FEEL THAT YOU
COULD SERVE AND NOT REPRESENT A MAJOR ECONOMIC PROBLEM FOR
YOU?

A  IT WOULDN'T BE MAJOR.

Q I WILL ASK YOU TO STAY THEN, MISS BUCHANAN, AND
THANK YOU VERY MUCH. | |

THE COURT: ANYONE ELSE?

JOSEPH FRANCIS KINKENON
Q  (BY THE COURT) YES, SIR.
A  KINKENON, 417, THE NATURE OF MY JOB SOMEONE CAN

FILL IN FOR ME ABOUT A WEEK BUT THREE WEEK PERIOD.
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Q WHAT SORT OF JOB?

A WORK FOR BORG WAGNER ACCEPTANCE, CHECK INVENTORIES
FOR THEM. THERE IS ONLY FOUR PEOPLE IN THE OFFICE. I CHECK |
INVENTORIES AND THERE IS NO ONE ELSE THAT CAN DO THE JOB
EXTENDED PERIOD OF TIME. I AM REQUIRED TO GO OUT OF TOWN.

Q I GUESS I AM NOT UNDERSTANDING THEN. IF SOMEONE
CAN WORK A WEEK, WHY --

A BECAUSE HE HAS HIS OWN JOB, HE CAN FILL IN PART
TIME FOR ME BUT HIS JOB REQUIRES MOST OF HIS TIME, MY BOSS
REQUIRES HIM TO BE IN THE OFFICE MOST OF THE TIME. HE CAN GO
OUT AND COVER FOR ME A FEW DAYS BUT NOT EXTENDED PERIOD OF
TIME. |

Q THERE IS NO OTHER PROVISION THAT CAN BE MADE?

A SUCH A SMALL OFFICE, THERE IS REALLY NOBODY ELSE
TO COVER FOR ME BUT ONE PERSON.

Q IS THIS RECEIVING ITEMS ON A REGULAR BASIS ALL
DAY LONG OR JUST WHEN THE MAIL COMES IN?

A I ACTUALLY GO OUT ALL DAY LONG AND CHECK
DIFFERENT DEALERS IN TOWN TO MAKE SURE THEIR INVENTORY IS
THERE,

Q T SEE WHAT YOU ARE SAYING. YOU FEEL THAT IT
WOULD HAVE A SUBSTANTIAL EFFECT ON THE BUSINESS?

A I AM NOT REALLY POSITIVE, I HAVE ONLY WORKED
THERE ABOUT SIX MONTHS BUT I KNOW HE CANNOT FILL IN FOR ME

FOR AN EXTENDED PERIOD OF TIME.
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1 Q I GUESS WHAT I AM ASKING IS IF THE JOB WERE NOT

2 DONE FOR, SAY, T™WO WEEKS AFTER THIS MAN'S FILLING IN COULD NO
3 LONGER DO S0, WOULD THAT HAVE SUBSTANTIAL EFFECT?

4 A IT PROBABLY COULD BE COVERED BY PUTTING IN LOT OF
5 TIME AT THE END OF THE MONTH, I WOULD ASSUME.

6 Q I AM GOING TO ASK YOU TO STAY, MR. KINKENON., I

7 WOULD LIKE TO ACCOMMODATE YOUR REQUEST, BUT WE MAY RUN OUT OF
8 JURORS, TO TELL YOU THE TRUTH. THAT COULD BE A SUBSTANTIAL

9 'PROBLEM.

10 THE COURT: ANYONE ELSE?

11

12 EDMOND GARY CORTEZ

13 Q {(BY THE COURT) YES, SIR.

14 A EDMOND CORTE%Z, 452, TWO TO THREE WEEKS WOULD

15 NECESSITATE MY CHANGING SHIFT TO SWING SHIFT. I WORK AT A

16 TELEVISION STATION WHICH IS THE NEWS BLOCK AND I WOULD BE

17 SUBJECT TO SEEING THIS ON THE NEWS PROBABLY QUITE A BIT AND
18 THAT.WOULD BE A PROBLEM. I WOULD LIKE TO MAINTAIN

19 OBJECTIVITY.

20 Q WHAT SHIFT DO YOU WORK NOW?

21 A I WORK A DAY SHIFT WHICH ENDS AT FIVE.

22 Q IF YOU WERE TO SERVE AS A JUROR ~-

23 A I WOULD PROBABLY -~

24 Q WORK IN THE EVEEINGS?

25 A YES, I WOULD BE. I WOULD GO IN AT 6:00, 5:30 OR
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6:00, SPECIFICALLY FOR TWO NEWSCASTS.
Q IT IS A RATHER UNIQUE SITUATION. HOWEVER, THE

POINT IS WELL TAKEN. WHAT CHANNEL IS IT?

A 13.

Q WHAT IS YOUR FUNCTION?

A I AM A CAMERA OPERATOR.

0 AND SO YOU TAKE SHOTS OF THE NEWSCASTS?

A DURING THE NEWSCAST, THEY WOULD SHOOT THE ACTORS

WHO ARE DELIVERING THE NEWS AND THEY WOULD DO THEIR INTROS TO
THE PACRAGES AND THE STORIES WHICH THIS.MOST ASSUREDLY WOULD
BE A STORY.

THE COURT: I AM INCLINED TO SUGGEST THAT MR.
CORTE% HAS A LEGITIMATE PROBLEM HERE. ANYONE TAKE EXCEPTION
TO THAT?

SIR, WE ARE GOING TO EXCUSE YOU. THANK YOU VERY
MUCH.

ANYONE ELSE THAT HAS A SUBSTANTIAL PROBLEM?

PETER'SAMPSON, JR,
Q (BY THE COURT) YES, SIR.
A PETER SAMPSON, JUNIOR, 469.
Q SAMPSON?
A YES. I HAVE BEEN OFF WORK SEVEN WEEKS. I HAD
VACATION FIRST THREE WEEKS AND I WAS GOING TO GET AN

OPERATION DONE WHILE I WAS ON MY VACATION, BUT THE DOCTOR HAD
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STACK OF PAPER THIS TALL. HE COULDN'T GET TO ME UNTIL LAST
WEEK OF THE VACATION, SO I HAD THE SURGERY.
I TRIED IT OQUT LAST NIGHT AT WORK. I WAS DUE

BACK AT WORK TWO NIGHTS AGO, THE KIND OF PAIN MOST WHEN I AM
SITTING DOWN. THAT IS MY ONLY PROBLEM. I HAD TO GO FROM
SIDE TO SIDE, STILL SORE AND TENDER.

Q SOMETHING LIKE APPENDICITIS?

A HERNIA.

0 I NOTICE YOU WERE POINTING TO YOUR SIDE. WELL,
ARE YOU IN PAIN THEN OR DISCOMFORT?

A LIKE PINCHING. WHEN I AM STANDING, IT IS OKAY,

Q WHEN WAS THE OPERATION?

A IT WAS A MONTH AGO, TAKES FROM FOUR TO SIX WEEKS
TO HEAL, BUT THE TYPE OF JOB I HAVE OF DEALING SO HE LET ME
OFF, YOU KNOW, FOR FOUR WEEKS.

Q MR, SAMPSON, I GUESS I CAN'T TELL YOU HOW YOU
FEEL. YOU HAVE TO TELL ME. IF YOU ARE IN DISCOMFORT TO THE
EXTENT THAT YOU DON'T THINK --

A SITTING.

Q JUST A MOMENT, SIR. IF YOU ARE IN DISCOMFORT TO
THE EXTENT YOU DON'T THINK YOU CAN SIT A DAY. YOU KNOW, OF
COURSE, WE HAVE BREAKS. BUT A DAY LONG LIKE THIS AND YOU
THINK YOUR MIND MIGHT BE ELSEWHERE BECAUSE OF THIS OR YOU ARE
DISTRACTED OR IN SUBSTANTIAL PAIN, I THINK WE OUGHT TO TAKE

THAT INTO CONSIDERATION.
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IF YOU THINK THAT IT IS NOT TO THE EXTENT IT
WOULD BE A PROBLEM, WE WOULD ASK YOU TO STAY, WHAT IS YOUR
FEELING? |
A T THINK I WOULD BE ABLE TO STAY BECAUSE STILL
PINCHING JUST SITTING. IF WE WERE STANDING, IT WOULD BE
OKAY. I COULD TAKE IT.
Q S0 YOU ARE SAYING WHAT, SO I UNDERSTAND YOU?
A THAT I WOULDN'T BE ABLE TO STAY.
| THE COURT: OKAY. COUNSEL?
MR, POSIN: WE WILL STIPULATE.
THE COURT: MR. SAﬂPSON, THANK YOU, SIR. YOU CAN
BE EXCUSED.
VERY WELL, MISS CLERK, I WOULD ASK YOU TO CALL
12 NAMES. I WOULD ASK THOSE INDIVIDUALS, UNLESS YOUR NAME IS
CALLED, TO STAND AND COME OUT INTO THE MAIN PART OF THE
COURTROOM BECAUSE WE HAVE TO PUT PEOPLE IN THOSE SEATS AND
YOU HAVE TO RESUME THEIR SEATS IF YOU WOULD.
THE CLERK: GENEVIEVE CORBITT BUCHANAN,
B-U~-C-H~A-N-A-N, NUMBER 402.
THE COURT: MISS BUCHANAN, IF YOU HAVE THE SEAT
RIGHT WHERE THE LADY IN THE WHITE PRINT BLOUSE IS AND IF YOU
JUST MOVE OVER TO HER SEAT TEMPORARILY AT LEAST OR JUST
STAND.
JUROR HOLFORD: COULD I ASK YOU A QUESTION WHILE

I AM STANDING, COULD I GO TO THE RESTROOM?

146

AA157




w0 1Y ;e W N

I C R C RS S U X S S e o i N L o e =
G W N M O W o N U s W N H O

THE COURT: YES, YOU MAY, AND I THINK -~ SOMEONE

SEEN THE BAILIFF?

MR. BAILIFF, WOULD YOU ESCORT THIS YOUNG LADY TO

THE RESTROOM, SHOW HER WHERE IT IS?
THE CLERK: SYLVIA PLESKOVICH FURLAN,
F~-U-R-L~-A-N, NUMBER 426.

THE COURT: THANK YOU.

THE CLERK: RUTH HOLFORD, H-0-L-F-0O-R-D, NUMBER

467. SHE MAY BE THE LADY IN THE LADIES' ROOM.

THE COURT: WE WILL SAVE A SPOT FOR HER THEN.

THE CLERK: GEORGE CARL SCHRAMEK,
S~C~H~R-A-M-E-K, NUMBER 454.

THE COURT: ARE YOU MISS HOLFORD?

JURCR HOLFORD: YEAH.

THE COURT: WILL YOU HAVE A SEAT THERE, PLEASE.

JUROR HOLFORD: WHERE DO YOU WANT ME TO SIT?

THE COURT: AT THE VACANT SEAT.

THE CLERK: DAVID EDWARD SINGER, S~I-N-G-E-R,
NUMBER 448; JOHN MICHAEL BLACK, B-L-A-C~K, NUMBER 425; GWEN
BRISTER PHILLIPS, P—HHI—L—L—I-?-S, NUMBER 416; CARL W.
WHITTINGTON, JR., W~H-I-T~T-I~N-G-T-0-N, NUMBER 471.

THOMAS N, TRINAYSTICH, T-R-I-N-A-Y-5-T-K-C-H,
NUMBER 407; FREDERICK LOLLIS, L~O-L-L-I-S, NUMBER 423 AND
CORA MELISSA BALL, B-A-L~L, NUMBER 409.

THE COURT: I BELIEVE WE NEED ONE MORE AND WE
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NEED TO SHIFT EVERYONE ﬁOWN'ONE SEAT.

I THINK THE GENTLEMAN IN THE BLUE SHIRT, MR,
WHITTINGTON, YOU SHOULD BE THERE,

WE NEED ONE MORE NAME CALLED.

THE CLERK: THE LAST ONE WAS -~ OH, YOU ARE
RIGHT,

THE COURT: YES, SIR. YOU CAN FIND A SEAT
ELSEWHERE. THANK YOU VERY MUCH.

THE CLERK: ROBERT LEE ANDERSON, A-N-D-E-R-S-0-N,
NUMBER 444,

THE COURT: VERY WELL. IF THOSE WHO HAVE BEEN
DISPLACED COULD FIND A SEAT, I WOULD APPRECIATE IT.

ALL RIGHT. LADIES AND GENTLEMEN, AGAIN, T AM
GOING TO ADDRESS YOU AS A GROUP, THE 12 WHO HAVE BEEN CALLED
AT THIS JUNCTURE.

I WOULD ASK THOSE INDIVIDUALS WHOSE NAMES HAVE
NOT BEEN CALLED AS OF YET TO FOLLOW ALONG THE QUESTIONING
PROCEDURES AS I ASK THE QUESTIONS OF THESE INDIVIDUALS
BECAUSE THESE SAME QUESTIONS WILL IN ALL LIKELTHOOD BE ASKED
YOU. AND SO IF YOU WOULD, YOU MIGHT CONSIDER HOW YOU WOULD
RESPOND AND KIND OF FOLLOW ALONG, I THINK IT WOULD BE
BENEFICIAL,

I WOULD ASK EACH OF YOU COLLECTIVELY., HAVE YOU

EVER SERVED AS A JUROR BEFORE?
/!

148

it

=

at




(- (- B - B T = s W 1 B - * B G T

S N T N S X T o i 2 T e o S T S By o o
U e W N H O 1w o o~ U s W N R

Q

GENEVIEVE CORBITT BUCHANAN

(BY THE COURT) WE WILL START IN THE BACK ROW,

IS IT MISS OR MRS. BUCHANAN?

A

FOO o 0 O 0O F O P 0O
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MRS.

¥YOU HAVE SERVED AS A JUROR BEFORE?

I SERVED THE FEDERAL GRAND JURY FOR 18 MONTHS.
WHERE WAS THAT?

HERE AT THE FEDERAL BUILDING.,

FOR 18 MONTHS?

YEAH, ON THE FEDERAL GRAND JURY.

HOW LONG AGO WAS THAT?

ABOUT FOUR YEARS AGO.

WERE YOU THE FOREMAN BY ANY CHANCE?

NO.

OR ADMINISTRATIVE FUNCTION THERE WITH THEM?
NO,

THE COURT: WHO ELSE?

DAVID EDWARD SINGER
(BY THE COURT) MR. SINGER.
FEDERAL GRAND JURY.
HERE IN CLARK COUNTY?
QUITE A WHILE AGO.
HOW LONG AGO WOULD YOU SAY?

ABOUT 12 YEARS.
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HOW LONG DID YOU SERVE?

I THINK 12 MONTHS.

WERE YOU THE FOREMAN?

NO.

THE COURT: ANYONE ELSE IN THE BACK ROW?
GWEN BRISTER PHILLIPS

(BY THE COURT) MISS OR MRS. PHILLIPS?

MRS,

HAVE YOU SERVED AS A JUROR BEFORE?

YES, SIR.

HOW S07?

IT WAS A ONE DAY SERVICE ABOUT THREE YEARS AGO.

WAS IT HERE IN CLARK COUNTY?

YES.

WAS IT A CIVIL OR CRIMINAL CASE?

CRIMINAL.,

IT LASTED ONLY ONE DAY?

YES.

WERE YOU THE FOREMAN BY ANY CHANCE?

NO.

WITHOUT - INDICATING WHAT THE VERDICT WAS, DID, IN

THE JURY REACH A VERDICT?

A

YES,
THE COURT: ANYONE ELSE IN THE FRONT ROW HERE?

CORA MELISSA BALL
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(BY THE COURT) IS IT MISS OR MRS, BALL?
MRS. BALL.

MRS. BALL, HOW DID YOU SERVE?

IN A MALPRACTICE SUIT ABOUT TWO YEARS AGO.
HERE IN CLARK COUNTY?

YES, SIR.

IT WAS A CIVIL MATTER?

YES, SIR.

WERE YOU THE FOREMAN?

NO, SIR.

DID THEY REACH A VERDICT IN THAT MATTER?

PO T 0 0 F o P 0 w0

YES, THEY DID.
THE COURT: I WOULD ASK EACH OF THOSE WHO
RESPONDED, MRS. BUCHANAN, MR. SINGLE, MRS. PHILLIPS, MRS.
BALL, DO YOU FEEL YOUR PRIOR JURY SERVICE WOULD IN ANY WAY
INHIBIT YOUR ABILITY TO SERVE OBJECTIVELY IN THIS JURY?

- JUROR BUCHANAN: NO.

THE COURT: MR. SINGER?

JUROR SINGER: NO.

THE COURT: MRS. PHILLIPS?

JUROR PHILLIPS: NO.

THE COURT: MISS BALL?

JUROR BALL: NO.

THE COURT: OKAY. ARE YOU OR ANY OF YOUR CLOSE

FRIENDS OR RELATIVES INVOLVED IN LAW ENFORCEMENT OR HAVE YQU
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BEEN IN THE PAST? ANYONE?

THOMAS N. TRINAYSTICH
(BY THE COURT) HOW DO YOU PRONOUNCE YOUR NAME?

TRINAYSTICH.

Lo R D -

HOW HAVE YOU BEEN INVOLVED IN LAW ENFORCEMENT?

A NOT ME PERSONALLY BUT I DO HAVE A COUSIN THAT
WORKS FOR METRO.

Q HOW OFTEN DO YOU SEE YOUR COUSIN?

A PROBABLY HAVEN'T SEEN HIM IN ABOUT FIVE YEARS,
FIVE OR SIX YEARS, AT LEAST.

Q PRIOR TO THE LAST TIME YOU SAW YOUR COUSIN, HOW
OFTEN WOULD YOU SAY YOU HAVE SEEN HIM? WERE YOU CLOSE BACK
BEFORE THAT?

A NOT REALLY CLOSE. FAMILY FUNCTION IS ABOUT THE
ONLY TIME WE SEE EACH OTHER, WEDDINGS AND BAPTISMS.

Q DO YOU KNOW HIS JOB AT THIS TIME SPECIFICALLY?

A NO. AS I SAID, IT'S BEEN ABOUT FIVE YEARS, I AM
NOT SURE WHAT HE DOES. I AM SURE HE IS STILL WITH METRO BUT
I HAVE LOST TRACK WITH HIM.

Q DO YOU FEEL, MR. TRINAYSTICH, THAT YOU WOULD HAVE
ANY FEELING OF NECESSITY TO EXPLAIN OR JUSTIFY IN ANY WAY
YOUR VERDICT AS A JUROR IN THIS MATTER TO HIM IF YOU WOULD
LATER SEE HIM?

A NO, SIR, NO.
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0 THE FACT THAT HE IS EMPLOYED BY METRO WOULD YOU
THINK AFFECT YOU IN ANY WAY?
A NOT THAT I COULD THINK OF, NO.

THE COURT: ANYONE ELSE?

JOHN MICHAEL BLACK
(BY THE COURT) MR. BLACK.
I HAVE FRIENDS WHO ARE POLICE OFFICERS.
HOW MANY?

PO ¥ O

TWO THAT COME TO MIND. PROBABLY MORE IF I
THOUGHT ABOUT IT. |

Q  HOW WELL DO YOU KNOW THE TWO?

A ONE OF THEM -- I OPERATE A SERVICE STATION —-- T
SEE HIM EVERY COUPLE OF DAYS. HE STOPS IN THE AREA AND WE
VISIT.

Q DO YOU SEE HIM OUTSIDE OF THE STOPPING IN AT THE
SERVICE STATION?

A AS A VOLUNTEER SCOUTER, I SEE HIM ON OCCASION
DURING TRAINING FUNCTIONS.

Q  HE TRAINS SCOUTS?
RIGHT.
DO YOU SEE HIM SOCIALLY?
ONLY AS INVOLVED WITH SCOUTING.

‘HAS HE BEEN TO YOUR HOME OR YOU HIS?

¥ 0 0 0w

NO.
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Q AND THE OTHER GENTLEMAN?

A THE OTHER GENTLEMAN THROUGH CHURCH. AGAIN, I SEE
HIM AT WORK OCCASIONALLY AND I HAVE BEEN IN HIS HOME, HE HAS

BEEN IN MINE BUT NOT FOR SEVERAL YEARS,

Q WHEN WAS THE LAST TIME YOU SAW THE LATTER
GENTLEMAN?

A A COUPLE OF MONTHS AGO.

Q DO YOU THINK THAT YOUR RELATIONSHIP WITH THESE

.INDIVIDUALS IN ANY WAY WOULD AFFECT YOUR ABILITY TO BE

OBJECTIVE IN EVALUATING THIS CASE?

A
Q

NC, SIR.

WOULD YOU FEEL ANY COMPUNCTION TO EXPLAIN OR

JUSTIFY YOUR VERDICT TO EITHER OF THEM?

A NO.

THE COURT: ANYONE ELSE?

ROBERT LEE ANDERSON

(BY THE COURT)} MR. ANDERSON?

A YES. ONE OF MY FORMER BOY SCOUTS IS METRO
OFFICER.

Q WHEN WAS THE LAST TIME YOU SAW HIM?
A ABOUT A YEAR AGO.
Q HOW WELL DID YOU RNOW HIM?
A OTHER THAN SCOUTING, THAT WAS THE ONLY TIME I

REALLY KNEW HIM.
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Q  WAS HE JUST ONE OF THE BOY SCOUTS?
A YEs,
Q  DID YOU HAVE A PARTICULAR RELATIONSHIP OR
INTEREST?
A NO. HE WAS JUST ONE OF THE BOY SCOUTS. I KNEW
HIS PARENTS.
Q DO YOU THINK THAT THAT RELATIONSHIP WOULD IN ANY
WAY AFFECT YOUR ABILITY TO EVALUATE THIS CASE FATRLY?
A NO, SIR,
Q DO YOU THINK YOU WOULD HAVE ANY COMPUNCTION TO
JUSTIFY OR EXPLAIN YOUR VERDICT TO HIM?
A NoO. |
THE COURT: I WOULD ASK AGAIN ALL THE PROSPECTIVE
JURORS, 12 OF THEM CALLED, WOULD YOU HAVE A TENDENCY TO GIVE
MORE WEIGHT OR CREDENCE TO THE. TESTIMONY OF A LAW ENFORCEMENT
OFFICER SIMPLY BECAUSE THE PERSON WAS AN OFFICER?
DOES ANYONE FEEL THEY WOULD, PLEASE RESPOND.
HAVE YOU OR CLOSE FRIEND OR FAMILY MEMBER EVER
BEEN A VICTIM OF CRIME? THIS INCLUDES SUCH THINGS AS
HOUSEHOLD BURGLARIES AND SUCH THINGS AS PHYSICAL ASSAULTS OR
BATTERY UPON YOURSELF OR A FRIEND,

GEORGE CARL SCHRAMEK
Q (BY THE COURT) ALL RIGHT. WE WILL START IN THE

BACK. MR. SCHRAMEK.
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ASSAULTED.

YES.
YES, SIR.
I HAVE A NIECE THAT HAS BEEN -- WAS SEXUALLY

HOW LONG AGO?

WELL, I WOULD SAY PROBABLY YEAR AND A HALF AGO.
HOW CLOSE WERE YOU TO HER OR ARE YOU TO HER?
SHE IS LIVING WiTH MY PARENTS IN THE SAME HOUSE

THAT I LIVE IN PRESENTLY.

o o O W

AT THIS TIME, HOW OLD IS SHE?
SHE IS ABOUT, COMING UP ON FIVE YEARS OLD.
- AND SO YOU SEE HER DAILY?
YES.
DID YOU SEE HER AS OFTEN BEFORE THE INCIDENT?

I WOULD SAY PROBABLY TWICE A WEEK. SHE WAS IN

HER FATHER'S CUSTODY AT THE TIME,

Q
A

PARTY.

0
A

WAS ANYONE CHARGED WITH THE OFFENSE?

THEY COULD NOT FIND QUT ANYBODY, ANY GUILTY

I ASSUME IT WAS REPORTED?
RIGHT. THE CUSTODY JUST CHANGED HANDS. THAT IS

ALL THAT REALLY HAPPENED.

0

DO YOU FEEL UNDER THE CIRCUMSTANCES THE

AUTHORITIES REACTED APPROPRIATELY?

A

NOT REALLY.
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Q DO YOU THINK THAT THAT INCIDENT AND THE FEELING

THAT YOU HAVE DERIVED THEREFROM WOULD IN ANY WAY COLOR THE

WAY THAT YOU WOULD EVALUATE THE STATE'S CASE OR THE

DEFENDANTS' CASE:IN THIS MATTER?

A I DON'T THINK IT REALLY HAS ANY RELATION, THE TWO

CASES,

JOHN MICHAEL BLACK

Q (BY THE COURT) ON DOWN, I BELIEVE, MR. BLACK,
YES. |

A YES, AN EMPLOYEE THAT I CHARGED WITH
EMBEZZLEMENT STOLE SOME TIRES FROM MY SERVICE STATION,

Q YOU REPORTED IT, I TAKE IT?

A YES, REPORTED. HE WAS ARRESTED., CASE HAS NOT
COME TO TRIAL YET.

Q THUS FAR, DO YOU FEEL THE AUTHORITIES HAVE
REACTED APPROPRIATELY?

A YES.

Q DO YOU THINK THERE IS ANYTHING ABOUT THAT THAT
WOULD INFLUENCE YOU IN THIS CASE AT ALL?

A NO,
DAVID EDWARD SINGER
Q (BY THE COURT) MR. SINGER?

A THE LAST FIVE YEARS I HAD ONE HOUSE BURGLARIZED,
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THREE CARS STOLEN.

Q THESE ARE SEPARATE INCIDENCES?

A YES.

0 WERE THEY REPORTED?

A fES.

Q WAS ANYONE CAUGHT?

A YES.

0 HAVE THEY BEEN PROSECUTED?

A I THINK THEY HAD A PLEA BARGAIN,

Q YOU WERE NOT IN COURT AT A TRIAL THEN, I TAKE.IT?
A NO.

Q DO ¥YOU THINK UNDER THE CIRCUMSTANCES THAT THE .
INCIDENCES WERE TREATED APPROPRIATELY BY THE AUTHORITIES?

A YES.

Q I AM SORRY?

A YES.

0 ANYTHING ABOUT THESE INSTANCES THAT YOU THINK

WOULD AFFECT YOUR OBJECTIVITY IN THIS CASE?

A NoO.
THOMAS N. TRINAYSTICH
0 (BY THE COURT) THE FRONT ROW HERE, MR.
TRINAYSTICH.

A MY SISTER'S HOUSE WAS BURGLARIZED ABOUT TWO YEARS

AGO. EARLIER IN THE YEAR, I HAVE A BROTHER-IN-LAW ASSAULTED
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ON THE GOLF COURSE.

Q  EARLIER THIS YEAR?

A PARDON ME, EARLY IN 1984 SO IT IS ABOUT A YEAR
AND A HALF AGO.

Q  HOW WAS THE ASSAULT ACCOMPLISHED?

A HE WAS ATTACKED BY A GUY WITH A GOLF CLUB, WITH
THE PUTTER.

Q  WERE THEY PLAYING GOLF AT THE TIME?

A NO. THERE WAS A HOUSE ON THE GOLF COURSE AND
SOMEHOW THEY GOT INTO AN ALTERCATION., I DON'T KNOW HOW. BUT

AS MY BROTHER-IN-LAW WALKED OFF, THE MAN CAME OUT AND HIT HIM

"IN THE BACK OF THE HEAD WITH A PUTTER.,

Q  WAS HE INJURED SUBSTANTIALLY?
A YES, HE WAS.
Q  AND YOU SAY THERE WAS A BURGLARY INVOLVED IN ONE
OF YOUR RELATIVES?
MY SISTER'S HOUSE WAS BURGLARIZED.
WAS THAT REPORTED?
YES. |
WAS THE ASSAULT REPORTED?
YES, BOTH OF THEM.

' WAS ANYONE CHARGED OR CONVICTED?

PP 0 » 0

IN BOTH INSTANCES, NO ONE WAS CONVICTED OF THEM.
Q DO YOU THINK THAT THE INSTANCES WERE TREATED

APPROPRIATELY BY THE AUTHORITIES?
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A IN ONE WAY, YES. AND THE ASSAULT CASE, I AM
STILL NOT TQO SURE ABOUT THAT.

Q 1S THERE ANYTHING ABOUT EITHER OF THESE INSTANCES
THAT WOULD AFFECT YOUR OBJECTIVITY IN HEARING THIS CASE?

A I DON'T REALLY THINK SO, NO.,

CORA MELISSA BALL
Q (BY THE COURT)} MISS BALL?
A I WAS PHYSICALLY ASSAULTED IN MY CARPORT ABOUT
THREE YEARS AGO AND THE CASE WAS HANDLED VERY WELL THROUGH
THE COURTS, THE POLICE AND ALL.
0 WAS SOMEONE CONVICTED OF IT?
A YES.
Q WERE YOU INJURED SUBSTANTIALLY?
A NO. I WAS MORE OR LESS FRIGHTENED TO DEATH. I
HAD JUST HAD AN OPERATION ON MY THROAT AND MY THROAT WAS
GRABBED AND I LOST MY WIND, WENT TO THE GROUND. AND HE
PROCEEDED TO BEAT MY DAUGHTER. BUT HE WAS APPREHENDED AND IT
WAS TAKEN CARE OF VERY WELL.
Q ALTHOUGH THERE WAS A FRIGHT INVOLVED, WAS THERE
ANY SUBSTANTIAL PHYSICAL HARM TO EITHER YOU OR YOUR DAUGHTER?
A YES. MY NERVES WERE UPSET OVER IT QUITE A WHILE
BECAUSE IT WAS A NEIGHBOR AND SHE WAS -~ SHE HAD BACK
TREATMENTS FOR QUITE A WHILE,
THE COURT: ANYONE ELSE? ALL RIGHT., HAVE YOU
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READ OR HEARD ANYTHING ABOUT THIS CASE PRIOR TO COMING TO

COURT TODAY? SHOW OF HANDS. ALL RIGHT,

GENEVIEVE CORBITT BUCHANAN

Q (BY THE COURT) WE WILL START HERE WITH MISS
BUCHANAN. WHAT HAD YOU HEARD? WHAT MEDIUM HAD YOU HEARD
THIS THROUGH?

A SUNDAY NEWSPAPER.

Q ANY OTHER MEDIUM?

A WELL, IT WAS SOME IN THE R.J. I READ BOTH
PAPERS.

Q SO0 WOULD YOU SAY NEWSPAPERS, NOT TELEVISION OR

RADIO?
A NOT, NO.
Q DO YOU REMEMBER READING THE ARTICLES?
A YEAH. |
Q HAD ANYONE DISCUSSED IT WITH YOoU?
A NO.

Q DO YOU RECALL YOUR FEELING -- HAD YOU FORMULATED
AN OPINION BY VIRTUE OF WHAT YOU READ AS TO THE GUILT OR
INNOCENCE OF THE DEFENDANTS?

A NO, I DON'T THINK SO0,

Q DO YOU RECALL WHAT YOUR FEELINGS WERE?

A WELL, AT FIRST I DIDN'T KNOW WHO DID IT AND I

THOUGHT IT WAS A TERRIBLE CRIME,

161




1 Q  AND LATER DID THEY INDICATE WHO THEY THOUGHT HAD
2 | DONE IT?

3 A YES.

4 Q DO YOU THINK THAT BY VIRTUE OF THAT EXPOSE, DID

5 | YOU RKNOW WHO DID IT?

6 ‘A No.

7 Q DO YOU HONESTLY BELIEVE THAT, NOTWITHSTANDING WHAT
8 | YOU MAY HAVE READ ABOUT THIS CASE, THAT YOU CAN FAIRLY AND

9 | OBJECTIVELY WEIGH THE EVIDENCE IN THE CASE AND DETERMINE
10 | BASED SOLELY UPON THAT EVIDENCE THE GUILT OR INNOCENCE OF THE
11 | DEFENDANTS?
12 BEFORE YOU ANSWER, I AM GOING TO ASK EVERYONE
13 | THIS QUESTION, ESSENTIALLY, THAT SAYS THAT THEY HAVE HEARD
14 | ABOUT THE CASE. PLEASE CONSIDER YOUR ANSWER, CONSIDER WHAT
15 | YOUR HONEST RESPONSE IS AND GIVE IT TO ME. AS I SAID, THERE
16 | ARE NO WRONG ANSWERS.
17 SO LET ME REPEAT THE QUESTION. DO YOU HONESTLY
18 | BELIEVE THAT NOTWITHSTANDING WHAT YOU MAY HAVE READ ABOUT THE
19 | CASE THAT YOU CAN FAIRLY AND OBJECTIVELY WEIGH THE EVIDENCE
20 IN THE CASE AND DETERMINE BASED SOLELY UPON THAT EVIDENCE,
21 | THAT WHICH COMES FROM THE COURT HERE INSIDE THE COURTROOM,
22 | THE GUILT OR INNOCENCE OF THE DEFENDANTS?
23 A I DON'T THINK IT WOULD MAKE ANY DIFFERENCE. I
24 | THINK I COULD GO WITH THE EVIDENCE. I DON'T THINK WHAT I
25 | READ WILL MAKE ANY DIFFERENCE.
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Q DO YOU UNDERSTAND THAT YOU ARE TO BASE YOUR
DECISION AS A JUROR TO THE DEFENDANTS' GUILT OR INNOCENCE
EXCLUSIVELY ON THE EVIDENCE PRESENTED IN THIS COURTROOM AND
DISREGARD ANYTHI&G'THAT YOU MAY HAVE HEARD ABOUT THIS CASE
PRIOR TO THIS TIME? DO YOU UNDERSTAND THAT?

A  UH-HUH,

Q DO YOU THINK YOU CAN DO THAT?

A YEAH,

SYLVIA PLESKOVICH FURLAN
Q (BY THE COURT) AND DID YOU INDICATE YOUR HEARD
SOMETHING ABOUT THE CASE?
A TELEVISION.
Q IS IT MRS. FURLAN? -
A MRS.

Q TELEVISION THE ONLY MEDIA THAT YOU HEARD FROM?

A I DIDN'T READ IT IN THE PAPERS.‘ I GET THE PAPERS

BUT I DON'T READ ARTICLES LIKE THAT.

Q DO YOU RECALL SEEING A NEWS REPORT OF THE CASE?

A JUST WEEN IT HAPPENED. I BELIEVE IT WAS AROUND
ELECTION TiME,

Q DO YOU RECALL FORMING AN OPINION ONE WAY OR THE
OTHER AS TO THE GUILT OR INNOCENCE OF THE DEFENDANTS?

A NO.

Q DO YOU REMEMBER SPECIFICALLY WHAT YOU HEARD?
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A JUST THAT HUSBAND AND WIFE WERF MURDERED.

Q WAS ANYONE NAMED AS SUSPECT AT THAT TIME OR DO
YOU RECALL?

A NO.

Q DID YOU EVER HEAR A LATER ACCOﬁNT THAT SOMEONE
WAS SUSPECTED OR ANYTHING OF THAT NATURE?

A I HEARD SOMEONE HAD BEEN ACCUSED OF IT.

Q YOU OBSERVED MORE THAN ONE NEWSCAST?

A A COUPLE TIMES, YEBRH.

Q DID YOU HAVE QCCASION TO DISCUSS WHAT YOU WERE
VIEWING WITH ANY OTHER PERSON?

A NO.

Q DO YOU THINK THAT AT THE TIME OR SINCE YCU HAVE
FORMED AN OPINION AS TO THE GUILT OR INNOCENCE OF THE
DEFENDANTS BASED ON WHAT YOU HEARD ON THE NEWS?

A NO.

Q DO YOU THEN HONESTLY.BELIEVE THAT NOTWITHSTANDING
WHAT YOU MAY HAVE HEARD ABOUT THE CASE THAT YOU CAN FAIRLY
AND OBJECTIVELY WEIGH THE EVIDENCE IN THE.CASE AND DETERMINE
BASED SOLELY UPON THAT EVIDENCE THE GUILT OR INNOCENCE OF THE
DEFENDANTS?

A I REALLY DON'T KNOW, YOUR HONOR.

Q WELL, I DON'T EITHER.

A I MEAN, I NEVER BEEN IN A SITUATION LIKE THAT, I

NEVER HAD IT APPROACHED. I REALLY DON'T KNOW. I ALWAYS

164




R ~I R s W N

S W

12
13
14
15
16
17
18
19
20
21
22
23
24
25

LISTEN TO BOTH SIDES OF ARGUMENTS IN THE FAMILY AND WHATEVER
BUT -~

Q  PERHAPS ASKING THIS NEXT QUESTION WILL PROMPT YOU
TO INVESTIGATE YOUR FEELINGS A BIT MORE. DO YOU UNDERSTAND
THAT YOU ARE TO BASE YOUR DECISION AS TO THE DEFENDANTS'
GUILT OR INNOCENCE EXCLUSIVELY UPON THE EVIDENCE PRESENTED TN
THIS COURTROOM AND DISREGARD ANYTHING THAT YOU MAY HAVE HEARD
ABOUT THIS CASE PRIOR TO THIS TIME?

A I UNDERSTAND THAT.

Q DO YOU THINK YOU CAN DO THAT?

A YES, I DO.

Q  ARE THERE ANY FEELINGS HARBORED WITHIN YOU BASED
ON WHAT YOU HEARD VIA THE NEWS AND THE TELEVISION, THAT YOU
THINK WOULD COME TO BEAR HERE AND INFLUENCE YOU IN ANY WAY?

A I DON'T BELIEVE SO.

Q SO THAT I UNDERSTAND, ARE YOU TELLING ME THAT YOU
CAN TAKE THE EVIDENCE AS IT IS PRESENTED HERE IN COURT AND
BASED ONLY ON THAT EVIDENCE DETERMINE THE GUILT OR INNOCENCE
OF THE DEFENDANTS?

A I BELIEVE I COULD, SIR.

RUTH HOLFORD
Q (BY THE COURT) IS IT MISS OR MRS. HOLFORD?
A MISS. BUT I DON'T READ THE PAPERS OR WATCH THE

NEWS.
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Q HAD YOU HEARD ANYTHING ABOUT THIS CASE BEFORE

TODAY?

GEORGE CARL SCHRAMEK

Q (BY THE COURT) AND, MR. SCHRAMEK, HAD YQOU HEARD
ABOUT THE CASE?

A YES., ©PROBABLY WITHIN THE PAST WEEK, I SEEN THE
ARTICLE IN THE NEWSPAPER.

0 HOW ABOUT PRIOR TO THAT?

A PRIOR TO THAT, NO, NOT REALLY. I MAY HAVE SEEN
IT BUT I DON'T REMEMBER ANYTHING ABOUT IT,.

Q A WEEK AGO OR SO, YOU SAID YOU READ SOMETHING IN
THE NEWSPAPER?

A YES.

0 ANY OTHER INFORMATION IN THE NEWSPAPER?

A BASICALLY THE DEFENDANTS WERE AWAITING TRIAL AND
THEY WERE ACCUSED OF -—-

Q | WERE THE DEFENDANTS NAMED, DO YOU RECALL?

A THEY HAD THEIR NAMES IN THE PAPER,‘YES.

Q IF I ASKED YOU BEFORE COMING INTO THIS COURT
TODAY WHAT ANY OF THE NAMES WERE, WOULD YOU RKNOW THEM?

A NO, I KNOW NONE OF THEM.

Q HAD YOU RECEIVED INFORMATION THROUGH ANY OTHER

SOURCE A WEER AGO OR JUST THE NEWSPAPER?
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A JUST THE NEWSPAPER.

Q DO YOU RECALL FORMULATING AN OPINION EITHER THEN
OR SINCE AS TO THE GUILT OR INNOCENCE OF THE DEFENDANTS BY
VIRTUE OF WHAT YOU HEARD OR READ?

A WELL, THE STORY I READ IN THE NEWSPAPER WAS MORE
OF SHOCK THAN ANYTHING ELSE AS FAR AS --

Q SHOCK TO WHOM?

A SHOCK THAT IT HAPPENED.

0 TO YOU, YOU MEAN?

A NO, JUST READING IT. I DON'T KNOW IF IT IS TRUE
BECAUSE THE STORIES I READ, THE NEWSPAPERS ARE NOT TOTALLY
TRUTHFUL.

Q  WELL, I GUESS I AM NOT UNDERSTANDING WHO WAS
SHOCKED., WERE YOU?

A I WAS SHOCKED, YES, TO HEAR OF IT.

Q DO YOU REMEMBER SPECIFICALLY WHAT ‘YOU READ?

A LIKE I SAID, THEY WERE JUST AWAITING TRIAL FOR
WHATEVER THEY WERE CHARGED FOR.
| ) I DON'T RECALL YOUR RESPONSE TO THIS QUESTION.
DID YOU FORM AN OPINION AS TO THEIR GUILT OR INNOCENCE EITHER
AT THAT TIME OR SINCE? |

A NO, SIR.

Q DO YOU HONESTLY BELIEVE, NOTWITHSTANDING WHAT YOU
MAY HAVE READ ABOUT THE CASE, THAT YOU CAN FAIRLY AND

OBJECTIVELY WEIGH THE EVIDENCE IN THE CASE AND DETERMINE
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BASED SOLELY ON THAT EVIDENCE THE GUILT OR INNOCENCE OF THE

DEFENDANTS ?
A I BELIEVE I COULD BE OBJECTIVE, SIR.
Q IS THERE ANY ﬁOUBT IN YOUR MIND?
A NO DOUBTS,

Q DO YOU UNDERSTAND THAT YOU ARE TO BASE YOUR
DECISION AS TO THE DEFENDANTS' GUILT OR INNOCENCE EXCLUSIVELY
UPON THE EVIDENCE PRESENTED IN THIS COURTROOM AND DISREGARD |
ANYTHING THAT YOU MAY HAVE HEARD ABOUT THE CASE PRiOR TO THIS
TIME? DO YOU UNDERSTAND THAT?

A YES, SIR.

Q DO YOU THINK YOU CAN DO THAT?

A YES, SIR.

DAVID EDWARD SINGER

0 (BY THE COURT) MR, siNGER, HAD YOU HEARD ABOUT
THE CASE?

A YES, T HAVE.

0 HOW S0?

A WHEN IT HAPPENED, TELEVISION AND BOTH NEWSPAPERS.
AND WITHIN THE LAST COUPLE OF DAYS, I DID READ AN ARTICLE IN
THE PAPER,

0 DRAWING YOUR ATTENTION TO THE FIRST THAT YOU WERE
MADE AWARE OF THE CASE, YOU SAY THE TELEVISION AND

NEWSPAPERS?

168




O W o <Nl Y U s W N

o =
W N

14
15
16
17
18
19
20
21
22

23

24
25

A YES.

Q DO YOU RECALL ANY SPECIFICS THAT YOU HEARD OR
READ ABOUT?

A I REMEMBER QUITE WELL.

Q DO YOU REMEMBER AT THE TIME WHETHER OR NOT YOU
FORMED AN OPINION AS TO THE GUILT OR INNOCENCE OF THE
DEFENDANTS OR THE TRUTH OF THE STORY?

A IT FIRST CAME OUT, JUST LIKE GENERAI, LEANING BUT
NOTHING STRONG. YOU KNOW, WHEN YOU READ SOMETHING LIKE THAT
ON TELEVISION.

Q WHAT WAS YOUR FEELING AT THE TIME, DO YOU RECALL?

A WELL, THEY HAD SOME EVIDENCE AGAINST THEM,

0 DO YOU REMEMBER WHAT IT WAS WITHOUT INDICATING
WHAT IT WAS?

A AFTER READING THE ARTICLE THE LAST COUPLE OF DAYS
I KNOW WHAT I READ, WHAT THEY HAD, WHAT THAT EVIDENCE IS.

Q AT THAT TIME IT WAS NOTHING IN PARTICULAR SET
ouT?

A WELL, THEY HAD -- FIRST, THEY SUSPECTED THE
NEPHEW. THEN FINALLY THEY ARRESTED HIM AND THEY HAD A YOﬁ
WANT ME TO -- I WILL TELL YOU WHAT I REMEMBER.

Q NOT AT THIS TIME, NO SPECIFICS. BUT WHAT I WANT
TO KNOW, I GUESS, IS AT THE TIME THAT YOU INITIALLY HEARD OF
THE INCIDENT THAT WAS ALLEGED, DID YOU FORMULATE AN OPINION

AS TO WHETHER OR NOT, IN FACT, THOSE WHO WERE SUSPECTED WERE

168

§>
>
—h
o
D




© W W N U s W N

NN N NN R H H R e e o g
B = W N H S W N YT o W R

GUILTY OR NOT GUILTY?

A WHEN I FIRST HEARD ABOUT IT, NO, I HAD NO
OPINION.

Q  SINCE THAT TIME, HAVE YOU DETERMINED IN YOUR OWN
MIND WHETHER THEY ARE GUILTY OR INNOCENT? |

A WELL, AFTER READING THAT ARTICLE A COUPLE OF DAYS
AGO, I HAD A STRONG OPINION THAT THEY WERE GUILTY.

Q  BASED ON WHAT YOU READ?

A RIGHT.

Q DO YOU FEEL THAT IN LIGHT OF THAT, THAT YOU COULD
EVALUATE THIS CASE FAIRLY AND OBJECTIVELY AND WEIGH THE
EVIDENCE AND DETERMINE THE GUILT OR INNOCENCE BASED SOLELY ON
THE EVIDENCE THAT IS BROUGHT BEFORE YOU HERE IN COURT?

A WELL, GET RID OF THAT, MY STRONG OPINION. ONE
THING HAD SOME VERY STRONG EVIDENCE, CONTRADICTION TO WHAT I
READ.

Q  WELL, WHAT YOU MIGHT BE SUGGESTING, IF I
INTERPRET IT CORRECTLY, THAT THEY MIGHT HAVE TO PROVE THEY
DIDN'T DO IT TO YOU?

A RIGHT.

Q DO YOU THINK THAT IN ANY WAY YOU COULD DISREGARD
WHAT YOU HEARD PREVIOUSLY, TO SET ASIDE IN YOUR MIND AND
EVALUATE THEIR GUILT OR INNOCENCE SOLELY ON WHAT EVIDENCE
COMES ACROSS THE STAND HERE?

A BASICALLY, I JUST READ IT TWO DAYS AGO SO WHAT I
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READ, NOT WHAT I HEARD,

Q
A

Q

A

Q

NOW, MY QUESTION, CAN YOU ANSWER IT?

NO, I DON'T,.

YOU THINK THAT WOULD STILL HAVE AN EFFECT ON YOU?

YES, IT WOULD.

FOLLOWING UP WHAT I INDICATED PREVIOUSLY, MY

INTERPRETATION OF SOME OF YOUR STATEMENTS IS, DO YOU FEEL

THAT THE DEFENDANTS BY VIRTUE OF WHAT YOU KNOW OF THE CASE OR

THINK YOU KNOW WOULD HAVE TO PROVE THEIR INNOCENCE RATHER

THAN THE STATE HAVE TO PROVE THEIR GUILT?

A

Q

THEY WOULD HAVE TO PROVE THEIR INNOCENCE,

YOU THINK THEN THAT BASED ON THAT, THAT YOU COULD

NOT BE TOTALLY OBJECTIVE IN DISREGARDING THAT WHICH YOU HEARD

PREVICUSLY?
A I COULD NOT BE TOTALLY NEUTRAL.
THE COURT: COUNSEL.
MR. PIKE: I MOVE TO HAVE MR. SINGER EXCUSED FOR
CAUSE,

THE COURT: COUNSEL, I AM INCLINED TO AGREE.
MR. SEATON: WE WILL STIPULATE.
THE COURT: MR. SINGER, WE THANK YOU VERY MUCH,

SIR, YOU ARE FREE TO GO.

THE CLERK: HAROLD EUGENE TIBBS, T-I-B-B-S,

NUMBER 468,

//
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Q

HAROLD EUGENE TIBBS

(BY THE COURT) MR, TIBBS, HAVE YOU SERVED AS A

JUROR BEFORE?

A

HOO0 OO0 P oo I 0 0

Q
WAY INHIBIT

A

Q
INVOLVED IN

A

0
CREDENCE TO
BECAUSE THE

A
Q

YES.
HOW LONG AGO?

TWO YEARS.

TWO YEARS. WAS THAT HERE IN CLARK COUNTY?

YES.

WAS IT A CIVIL OR CRIMINAL CASE?

CIVIL.

WERE YOU THE FOREMAN?

NO.

DID YOU REACH A VERDICT?

YES.

DO YOU THINK YOUR PRIOR JURY SERVICE WOULD IN ANY
YOUR ABILITY TO FAIRLY SERVE ON THIS JURY?

NO.

ARE YOU OR ANY OF YOUR CLOSE FRIENDS OR RELATIVES
LAW ENFORCEMENT OR HAVE YOU BEEN IN THE PAST?

NO.

WOULD YOU HAVE A TENDENCY TO GIVE MORE WEIGHT OR
THE TESTIMONY OF A LAW ENFORCEMENT OFFICER SIMPLY
PERSON WAS AN OFFICER?

NO.

HAVE YOU OR A CLOSE FRIEND OR FAMILY MEMBER EVER
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BEEN THE VICTIM OF CRIME?

A

LR ol B I - R o T T

Q
THINK MIGHT
CASE?

A

Q

YES.

HOW SO?

HOUSE BURGLARY.

HOW LONG AGO?

A YEAR AGO.

AGAIN, HERE IN.CLARK COUNTY?

YES.

WAS IT REPORTED?

YES.

WAS ANYONE CAUGHT?

NOT TO MY KNOWLEDGE.,

YOU THINK THE AUTHORITIES REACTED APPROPRIATELY?
YES.

IS THERE ANYTHING ABOUT THAT INCIDENT THAT YOU

INFLUENCE YOUR SERVICE AS A JUROR HERE IN THIS

NO.

HAVE YOU READ OR HEARD ABOUT THIS CASE PRIOR TO

COMING TO COURT TODAY?

A

Q
A

Q
YEAR AGO OR

I READ ABOUT IT A YEAR OR S0 AGO, YES.

HAVE YOU READ ABOUT IT OR HEARD ABOUT IT SINCE?

I DON'T RECALL RECENTLY, NO.

DO YOU REMEMBER ACTUALLY HOW YOU HEARD ABOUT IT A

507
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A READ IT IN THE NEWSPAPER,
Q DO YOU RECALL WHAT YOU READ?
A WELL, VAGUELY, YES.
Q DO YOU RECALL THINKING BACK IF WHETHER OR NOT YOU
FORMED AN OPINION AT THAT TIME AS TO THE GUILT OR INNOCENCE
OF THOSE WHICH WERE SUSPECTED?
A NO, I DIDN'T FORM AN OPINION,
HAVE YOU SINCE?
NO. I HAVEN'T THOUGHT ABOUT IT SINCE EITHER,

I AM SORRY?

OO0 o 0

I HAVEN'T THOUGHT ABOUT IT SINCE.

Q DO YOU HCONESTLY BELIEVE, NOTWITHSTANDING WHAT YOU
MAY HAVE READ ABOUT THE CASE, THAT YOU CAN FAIRLY AND
OBJECTIVELY WEIGH THE EVIDENCE IN THE CASE AND DETERMINE
BASED SOLELY UPON THAT EVIDENCE THE GUILT OR INNOCENCE OF THE
DEFENDANTS?

A I THINK I COULD.

Q DO YOU UNDERSTAND THAT YOU ARE TO BASE YOUR
DECISION AS A JUROR AS TO THE DEFENDANTS' GUILT OR INNOCENCE
EXCLUSIVELY UPON THE EVIDENCE PRESENTED IN THIS COURTROOM AND
DISREGARD ANYTHING THAT YOU MAY HAVE HEARD ABOUT THIS CASE
PRIOR TO THIS TIME? |

A YES, SIR.

Q DO YOU THINK YOU CAN DO THAT?

A YES,
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JOHN MICHAEL BLACK

Q (BY THE COURT) MR. BLACK, HAD YOU HEARD ABQUT
THE CASE?

A TELEVISION WHEN IT HAPPENED,

Q HOW LONG AGO WOULD YOU SAY?

A I CAN TELL YOU FROM WHAT I HEARD HERE IN THE
COURT TODAY BUT MY OWN RECOLLECTION I COULDN'T GIVE YOU A
TIME FRAME.

Q HAS BEEN SOME TIME?
YES.
THIS IS NEWS ACCOUNT ON TELEVISION?

YES,

Lo R IR o B S

DID YOU GET ANY OTHER INFORMATION ABOUT THE CASE?

A THE ONLY THING THAT BRINGS IT TO ME AT ALL IS THE
FACT THERE IS A GRANDSON INVOLVED.

0 YOU DID SEE A TELEVISION REPORT OF IT., ANY
NEWSPAPER, RADIO ACCOUNTS?

A NO.

Q ANYTHING SINCE THAT TIME?

A NO. |

Q YOU SAY YOU RECALL THAT THERE WAS A GRANDSON
INVOLVED? |

A YES. THAT'S THE ONLY THING THAT BRINGS IT TO
MIND AT THIS POINT. OTHER THAN THAT, I REMEMBER NO DETAILS

ABOUT IT AT ALL.
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0 DO YOU RECALL WHETHER OR NOT YOU FORMED AN
OPINION AT THE TIME WHETHER OR NOT THE SUSPECTS WERE GUILTY
OR NOT GUILTY?

A NO.

Q HAVE YOU SINCE AT ALL?

A NO.

Q DO YOU HONESTLY BELIEVE THAT NOTWITHSTANDING WHAT

YOU MAY HAVE HEARD ABOUT THE CASE THAT YOU CAN FAIRLY AND
OBJECTIVELY WEIGH THE EVIDENCE IN THE CASE AND DETERMINE
BASED SOLELY UPON THAT EVIDENCE THE GUILT OR INNOCENCE OF THE
DEFENDANTS?

A YES, I CAN,

Q DO YOU UNDERSTAND THAT YOU ARE TO BASE YOUR
DECISION AS A JUROR AS TO THE DEFENDANTS' GUILT OR INNOCENCE
EXCLUSIVELY UPON THE EVIDENCE PRESENTED IN THIS COURTROOM AND
DISREGARD ANYTHING THAT YOU MAY HAVE HEARD ABQUT THE CASE
PRIOR TO THIS TIME?

A YES,

Q DO YOU THINK YOU CAN DO THAT?

A YES.
GWEN BRISTER PHILLIPS
Q (BY THE COURT) HAD YOU HEARD ABOUT THE CASE, MISS
PHILLIPS?

A I AM SURE THAT I READ ABOUT IT, BUT I DO NOT
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REMEMBER WHEN OR ANYTHING ABOUT THE CASE. WE TAKE BOTH
PAPERS AND I READ THEM THOROUGHLY BACK TO FRONT BUT OBVIOUSLY
I DIDN'T CATEGORIZE IT AND KEEP IT,

Q0 HAVE YOU HEARD ANVTHING SINCE?

A NO, SIR. I HAVE BEEN OUT OF TOWN FOR ALMOST A
MONTH ON VACATION.

Q SO ALL YOU CAN SAY IS YOU MUST HAVE READ ABOUT IT
AS YOU READ EVERYTHING PRETTY MUCH BUT YOU DON'T RECALL
ANYTHING ABOUT IT?

A NO, SIR.

CARL W. WHITTINGTON, JR.
(BY THE COURT) THE FRONT ROW, MR. WHITTINGTON.,
YES.
HAVE YOU HEARD ABOUT THE CASE?
YES, BOTH ON T.V. AND NEWSPAPERS.
AND WHEN? |

[ o B o I R =

I THINK WHEN IT INITIALLY HAPPENED AND THEN MORE
RECENTLY THE LAST TWO OR THREE WEEKS.

Q YOU SAY TELEVISION AND NEWSPAPERS; IS THAT RIGHT?

A YES. | _

Q DO YOU RECALL ANY OF THE SPECIFICS THAT YOU HEARD
AT THE TIME OR READ ABOUT?

A YES.
Q DO YOU RECALL WHETHER OR NOT AT THE TIME THAT YOU
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FIRST HEARD OF THE CASE THAT YOU HAD FORMED AN OPINION AS TO
THE GUILT OR INNOCENCE OF THOSE WHICH WERE SUSPECTED?

‘A NO. |

Q DO YOU RECALL YOUR FEELINGS AT THE TIME OF FIRST
HEARING ABOUT THE CASE? |

A ONE OF SHOCK PERHAPS,

Q  ARE YOU SAYING IT MUST HAVE BEEN A FEELING OF
SHOCK OR DO YOU ACTUALLY RECALL WHAT YOU FELT?

A WHEN READING ABOUT THE MURDERS, IT WAS A SHOCK,
AN ELDERLY COUPLE, SO FORTH.

Q  WHAT ABOUT SINCE, IN THE LAST FEW WEEKS? YOU
BELIEVE YOU HEARD ABOUT IT IN THE LAST FEW WEEKS?
LAST COUPLE OF WEEKS.
WHAT MEDIUM?
NEWSPAPER.
NOT TELEVISION?

DON'T RECALL,

Lo R A o I L - -

AND SO YOU READ IN THE NEWSPAPER SOMETHING ABOUT
IT?

YES.

HAD YOU HAD OCCASION TO DISCUSS IT WITH ANYONE?

MY WIFE.

o or 0 >

BACK WHEN YOU FIRST HEARD ABOUT IT AND AGAIN
LATELY, HAVE YOU FORMED AN OPINION AS TO THE GUILT OR

INNOCENCE OF THOSE THAT ARE SUSPECTED?
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A NO.

0 DO YOU HONESTLY BELIEVE, NOTWITHSTANDING WHAT YOU
MAY HAVE READ OR HEARD ABROUT THE CASE, THAT YOU CAN FAIRLY AND
OBJECTIVELY WEIGH THE EVIDENCE IN THIS CASE AND DETERMINE
BASED SOLELY UPON THAT EVIDENCE THAT WHICH IS BROUGHT OUT IN
THIS COURTROOM THE GUILT OR INNOCENCE OF THE DEFENDANTS?

A YES.

Q DO YOU HAVE ANY PROBLEMS WITH THAT AT ALL?

A I DON'T THINK SO,

Q DO YOU UNDERSTAND THAT YOU ARE TO BASE YOUR
DECISION AS A JUROR AS TO THE DEFENDANTS' GUILT OR INNOCENCE
EXCLUSIVELY UPON THE EVIDENCE PRESENTED IN THIS COURTROOM AND
DISREGARD ANYTHING THAT YOU MAY HAVE HEARD ABOUT THE CASE
PRIOR TO THIS TIME? DO YOU UNDERSTAND THAT?

A YES.

| Q DO YOU THINK YOU CAN DO THAT?

A YES.

THOMAS N, TRINAYSTICH
Q (BY THE COURT) HAD YOU HEARD ABOUT THE CASE AS
WELL?
A YES., WHEN IT FIRST HAPPENED A YEAR OR SO AGO,
READ ABOUT IT IN THE NEWSPAPER.
Q ANY OTHER SOURCE OF INFORMATION?

A NOT THAT I REMEMBER, NO.
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DO YOU RECALL WHAT YOU READ?
JUST IN GENERAL TERMS. NOTHING SPECIFIC,
DO YOU RECALL YOUR FEELINGS AT THE TIME?

NGO, SIR, NOT AT ALL.

LR T = o

HAD YOU HEARD ABOUT IT SINCE?

A SOMETHING ABOUT IT, YES, IN THE LAST FEW WEEKS.

I AM NOT SURE WHERE I HEARD IT. IT WAS EITHER ON T.V., NEWS
OR IN THE PAPER AGAIN. JUST SOMETHING, SOME VAGUE REFERENCE
TO IT. I DON'T REMEMBER.

Q HAVE YOU HAD OCCASION TO DISCUSS IT WITH ANYONE?

A NO.

Q DO YOU RECALL WHETHER AT THE TIME YOU FIRST HEARD
THE CASE OR SINCE YOU HAVE FORMULATED AN OPINION AS TO THE
GUILT OR INNOCENCE OF THOSE THAT ARE SUSPECTED?

A NO, I DON'T THINK I HAVE,

Q DO YOU THINK HONESTLY THAT YOU CAN,
NOTWITHSTANDING WHAT YOU MAY HAVE READ OR HEARD ABOUT THE
CASE, FAIRLY AND OBJECTIVELY WEIGH THE EVIDENCE IN THIS CASE
AND DETERMINE BASED SOLELY UPON THIS EVIDENCE THE GUILT OR
INNOCENCE OF THE DEFENDANTS?

A I THINK I CAN, YES.

Q DO YOU UNDERSTAND THAT YOU ARE TO BASE YOUR
DECISION AS TO THE DEFENDANTS' GUILT OR INNOCENCE EXCLUSIVELY
UPON THE EVIDENCE PRESENTED IN THIS COURTROOM AND DISREGARD

ANYTHING THAT YOU MAY HAVE HEARD ABOUT THE CASE PRIOR TO THIS

180




w O ~ Y W B W N

L N - B R R N R i N S S Oy T [ S R S TP
b o W N H O o o NN R WO = oo

TIME?

Q
THE CASE?
A

o 0O PO OO

YES.
DO YOU THINK YOU CAN DO THAT?

I THINK I CAN, YES.

FREDERICK LOLLIS

(BY THE COURT) MR, LOLLIS, HAVE YOU HEARD ABOUT

YES, TELEVISION,
WHEN?

OH, ABOUT A YEAR AGO.
ANYTHING SINCE?

NO.

ANY OTHER MEDIA?

NO.
DO YOU RECALL WHAT YOU HEARD?

JUST BASICALLY HEADLINES IS WHEN IT HAPPENED AS

TO THE PEOPLE WERE KILLED. THAT'S ALL I KNOW.

Q
A

WAS IT ONE NEWSCAST OR SERIES?

ONE, THAT I RECALL., I TRAVEL A LOT SO I DIDN'T

GET A LOT OF IT.

Q

DID YOU HAVE OCCASION TO DISCUSS IT WITH ANYONE

AT THE TIME?

A
Q

NO.

BO YOU RECALL YOUR FEELINGS IN HEARING ABOUT THE
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CASE?

A NOT REALLY, NO.

0 DO YOU KNOW WHETHER OR NOT YOU FORMED AN OPINION
AT THAT TIME OR HAVE YOU SINCE ABOUT THE GUILT OR INNOCENCE
OF THE INDIVIDUALS?

A NO.

) DO YOU HONESTLY BELIEVE THAT NOTWITHSTANDING WHAT
YOU MAY HAVE HEARD ABOUT THE CASE, THAT YOU CAN FAIRLY AND
OBJECTIVELY WEIGH THE EVIDENCE IN THIS CASE AND DETERMINE
BASED SOLELY UPON THAT EVIDENCE THE GUILT AND INNOCENCE OF
THE DEFENDANTS?

A YES.

Q DO YOU UNDERSTAND THAT YOU ARE TO BASE YOUR
DECISION AS A JUROR AS TO THE DEFENDANTS' GUILT OR INNOCENCE
EXCLUSIVELY UPON THE EVIDENCE PRESENTED IN THIS COURTROOM AND
DISREGARD ANYTHING THAT YOU MAY HAVE HEARD ABOUT THIS CASE
PRIOR TO THIS TIME? DO YOU UNDERSTAND?

A YEs.

o) DO YOU THINK YOU CAN DO THAT?

A YES, I CAN..

CORA MELISSA BALL
Q (BY THE COURT) MISS BALL, HAD YOU HEARD ABOUT
THE CASE?

A I DON'T RECALL WHEN, BUT I REMEMBER BY TELEVISION

182

>

>
e
q
g




o WO -1y o ke W N

NN NN NN R e e e e
(5 I -V N - N = U~ T » + TN S N = ) W & ; B - S F'S R X R

WHENEVER IT HAPPENED, BUT I DON'T RECALL WHEN IT HAPPENED,
0 HAD YOU HEARD ABOUT IT SINCE?
NO, I HAVEN'T,

SOMETIME BACK YOU SAY YOU HAVE HEARD ABOUT IT?

PO

I RECALL WHEN IT CAME THROUGH ON THE ELEVEN
O'CLOCK NEWS ON TELEVISION.

ANY OTHER EXPOSURE TO THE STORY?

NO, SIR.

NEWSPAPER, RADIO?

I = B A o

NO, SIR.

Q DID YOU HAVE OCCASION TO DISCUSS WHAT YOU HEARD
ON THE NEWS WITH ANYONE?

A WHEN I WENT HOME AT TEN O'CLOCK EROM THE
COURTROOM TODAY, I MEAN, FROM THE JUROR ROOM, MY DAUGHTER --
I TOLD MY DAUGHTER I HAD TO GO BACK AT ONE O'CLOCK.

SHE SAID, "IS THAT THE JURY TRIAL FOR THOSE BOYS
BACK QUITE A LONG TIME AGO? IT WAS IN THE PAPER THAT THEIR
TRIAL WAS DUE TO COME uUP, "

AND I SAID, "I DIDN'T KNOW, THEY DIDN'T TELL ME
ANYTHING." THAT IS ALL THAT WAS DISCUSSED.

Q DID SHE SAY ANYTHING BEYOND THAT?

A NO.

Q BACK TO THE POINT WHERE YOU FIRST HEARD ABOUT THE
CASE ON TELEVISION. DO YOU RECALL YOUR FEELINGS AT THE TIME?

A I DON'T RECALL. ONLY HOW TERRIBLE IT WAS.

183




v oo ~1 O e W N

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q HAD YOU AT THAT TIME OR HAVE YOU SINCE DETERMINED
IN YOUR MIND WHO MIGHT BE GUILTY OR NOT?

A  NO, SIR.

Q DO YOU HONESTLY BELIEVE NOTWITHSTANDING WHAT YOU
MAY HAVE READ THAT YOU CAN WEIGH THE EVIDENCE IN THIS CASE
AND DETERMINE BASED SOLELY UPON THAT EVIDENCE THE GUILT OR
INNOCENCE OF THE DEFENDANTS?

‘A I BELIEVE I CAN DO THAT.

0 DO YOU UNDERSTAND THAT YOU ARE TO BASE YOUR
DECISTON AS TO THE DEFENDANTS' GUILT OR INNOCENCE EXCLUSIVELY
UPON THE EVIDENCE PRESENTED IN THIS COURTROOM AND DISREGARD
ANYTHING THAT YOU MAY HAVE HEARD PRIOR TO THIS TIME?

A YES.

Q DO YOU THINK YOU CAN DO THAT?

A YES.

ROBERT LEE ANDERSON
Q (BY THE COURT) MR. ANDERSON?
A YES, SIR.
Q HAD YOU HEARD ABOUT THE CASE?

A  YES, SIR. JUST BRIEFLY SOMETIME AROUND WHERE IT

HAPPENED. SOMEONE AT WORK TOLD ME ABOUT IT. THAT WAS ABOUT

IT,
Q HOW LONG AGO WOULD YOU SAY THAT WOULD BE?

A TIME THAT IT HAPPENED, PROBABLY ABOUT A YEAR OR
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WHATEVER IT WAS.

Q  YOU DISCUSSED IT WITH OTHER INDIVIDUALS?

A NO, NOT REALLY. JUST REMEMBER A COUPLE WAS
KILLED DURING A BURGLARY, THAT'S ALL.

Q  HOW DID YOU DERIVE THAT INFORMATION?

A THAT IS WHAT THE PEOPLE WERE TALKING ABOUT.

Q SO YOU JUST WALKED UP TO A CONVERSATION AND HEARD
THAT? |

A THEY WERE TALKING ABOUT IT AS I WALKED BY,

Q  HAD YOU RECEIVED ANY INFORMATION CONCERNING THIS
CASE THROUGH ANY OTHER SOURCE?

A NO.

Q  TELEVISION, NEWSPAPER, RADIO, NOTHING OF THAT
SORT?
NO.

NOTHING SINCE?

=0

NOTHING SINCE.

Q DO YOU RECALL SPECIFICALLY WHAT WAS BEING SAID IN
THIS CONVERSATION ABOUT THE CASE?

A THERE IS A COUPLE WAS MURDERED DURING A BURGLARY,

0 DO YOU RECALL IF ANYONE WAS MENTIONED AS A
SUSPECT? '

A.  NO. I DON'T EVEN REMEMBER THE NAMES OR IF THEY
WERE GIVEN EVEN.

Q WERE YOU INVOLVED IN THE CONVERSATION AT ALL AT
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1 ANY POINT?
2 A NO. THEY SAID THAT AS I WALKED BY.
3 0 DO YOU THINK THAT IN ALL HONESTY NOTWITHSTANDING
4 | WHAT YOU MAY HAVE HEARD DISCUSSED ABOUT THE CASE THAT YOU CAN
5 | FATRLY AND OBJECTIVELY WEIGH THE EVIDENCE IN THE CASE AND
6 | DETERMINE BASED SOLELY UPON THAT EVIDENCE, THE EVIDENCE THAT
7 OCCURS HERE IN COURT, THE GUILT OR INNOCENCE OF THE
8 DEFENDANTS ?
9 A YES, SIR.
10 Q DO YOU HAVE ANY PRECONCEIVED NOTION OR IDEA AS TO
11 THE GUILT OR INNOCENCE OF THE DEFENDANTS?
12 A NO, SIR.
13 0 DO YOU UNDERSTAND THAT YOU ARE TO BASE YOUR
14 | DECISION AS A JUROR AS TO THE DEFENDANTS' GUILT OR INNOCENCE
15 EXCLUSIVELY UPON THE EVIDENCE PRESENTED IN THIS COURTROOM AND
16 DISREGARD ANYTHING THAT YOU HEARD PREVIOUS TO THIS?
17 A YES, SIR.
18 Q DO YOU THINK YOU CAN DO THAT?
19 A YES, SIR.
20 THE COURT: ADDRESSING AGAIN THE 12 JURORS NAMED
21 THUS FAR AS A GROUP, DO YOU UNDERSTAND THAT YOU ARE TO
22 EVALUATE THE STATE'S CASE AGAINST EACH OF THE DEFENDANTS
23 INDIVIDUALLY AND RENDER A VERDICT AS TO THE CRIMINAL
24 INVOLVEMENT OR LACK THEREOF OF EACH DEFENDANT AS AN
25 INDIVIDUAL?
186 B
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DO YOU THINK THAT YOU CAN DO THAT? IS THERE
ANYONE WHO FEELS THAT HE CANNOT? AND I PERHAPS OUGHT TO
EXPLAIN THAT. WE ARE TALKING ABOUT FOUR INDIVIDUALS.

YOU WOULD BE ASKED TO RENDER A VERDICT AS TO EACH
INDIVIDUAL., YOU HAVE TO WEIGH THE CASE AS TO EACH ONE
INDIVIDUALLY. IS THERE ANYONE WHO FEELS THEY CANNOT DO THAT?

JURCR TIBBS: DO THEY GO ~--—

THE COURT: THE EVIDENCE IS GOING TO BE PRESENTED
AND YOU WILL HAVE TO WEIGH IT AS TO EACH OF THE DEFENDANTS,

THE COURT REPORTER: WHAT IS YOUR NAME?

JUROR TIBBS: HAROLD TIBBS, 468.

THE COURT: THANK YOU. DO YOU.FEEL THAT YOU CAN
WAIT IN FORMING YOUR OPINION AS TO THE GUILT OR INNOCENCE OF
THE DEFENDANTS UNTIL ALL THE EVIDENCE HAS BEEN HEARD?

IS THERE ANYONE WHO FEELS THEY CANNOT DO THAT?
THAT WOULD BE MY INSTRUCTION TO YOU, WAIT UNTIL ALL THE
EVIDENCE IS HEARD BEFORE YOU FORMULATE AN OPINION. IS THERE
ANYONE ELSE WHO FEELS THEY CANNOT DO THAT?

WILL YOU FOLLOW ALL THE INSTRUCTIONS OF THE COURT
ON THE LAW EVEN THOUGH THEY MAY DIFFER FROM YOUR PERSONAL
CONCEPTIONS OF WHAT THE LAW OUGHT TO BE? IS THERE ANYONE --

I WILL TELL YOU, AT SOME POINT I WILL GIVE YOU
WRITTEN INSTRUCTIONS AS TO WHAT LAW TO APPLY TO THIS CASE. I
WILL READ THEM TO YOU, THE QUESTION SUGGESTS THAT YOU ARE TO

FOLLOW THE INSTRUCTIONS OF THE COURT ON THE LAW EVEN THOUGH
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THEY MAY DIFFER FROM YOUR PERSONAL CONCEPTIONS OF WHAT THE
LAW OUGHT TO BE. IS THERE ANYONE FEELS THEY CANNOT APPLY THE
LAW I HAVE GIVEN? _

A PERSON WHO IS ACCUSED OF COMMITTING A CRIME IS
PRESUMED TO BE INNOCENT IN A CRIMINAL TRIAL. DO YOU
UNDERSTAND AND AGREE WITH THAT STATEMENT? IS THERE ANYONE
WHO DOES NOT?

ARE YOU AWARE THAT THE DEFENDANTS DO NOT HAVE TO
TAKE THE STAND AND TESTIFY OR PRESENT ANY EVIDENCE IF THEY
CHOOSE NOT TO AND YOU COULD STILL FIND THE DEFENDANTS NOT
GUILTY. THAT BEING BECAUSE THE BURDEN IS UPON THE STATE TO
PROVE THEIR GUILT BEYOND A REASONABLE DOUBT.

DOES ANYONE NOT UNDERSTAND THAT?

JUROR TRINAYSTICH: WOULD YOU REPEAT THAT,
PLEASE? |

THE COURT: I WILL, ARE YOU AWARE THE DEFENDANTS
DO NOT HAVE TO TAKE THE STAND AND TESTIFY OR OFFER ANY
EVIDENCE IF THEY CHOOSE NOT TO AND YOU COULD STILL FIND THEM
NOT GUILTY. THAT BEING BECAUSE THE BURDEN IS UPON THE STATE
TO PROVE THEIR GUILT BEYOND A REASONABLE DOUBT.

THE BURDEN IS NOT UPON THE DEFENDANTS TO PROVE
THEIR INNOCENCE. DOES ANYONE NOT UNDERSTAND?

HAVE YOU OR CLOSE FRIEND OR FAMILY MEMBER EVER
BEEN INVOLVED IN THE CRIMINAL JUSTICE PROCESS, EITHER IN

PROSECUTING A CASE OR AS A WITNESS OR AS A DEFENDANT?
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AT THIS POINT IS THERE ANY ONE OF YOU WHO
BELIEVES THEY COULD NOT SERVE AS A FAIR JUROR IN THIS

PARTICULAR CASE?

GENEVIEVE CORBITT BUCHANAN

Q- (BY THE COURT) BEGiNNING WITH MRS. BUCHANAN,
WILL YOU TELL US PLEASE OF YOUR EMPLOYMENT, NUMBER OF
CHILDREN YOU MAY HAVE AND HOW LONG YOU HAVE LIVED IN CLARK
COUNTY?

A I AM EMPLOYED AT THE DUNES.

Q YOU HAVE TO SPEAK UP JUST A LITTLE BIT.

A I AM EMPLOYED AT THE DUNES AS A WAITRESS., I AM
MARRIED., I HAVE TWO CHILDREN THAT ARE GROWN AND I HAVE BEEN
HERE SINCE 1966.

Q AND WHERE DID YOU MOVE FROM IN COMING HERE?

CALIFORNIA.

A
- Q WHAT CITY?

A NORWALK.

Q HOW LONG HAVE YOU WORKED AS A WAITRESS AT THE
DUNES?

A TEN YEARS ALMOST.

Q PRIOR TO THAT?

A I WAS TEN YEARS, ALMOST TEN YEARS AT THE ALADDIN,

Q YOU SAY YOUR CHILDREN ARE GROWN?

A YES. |
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DEALER.

Q
A

WHAT ARE THEIR OCCUPATIONS?

MY SON IS A ROOFER. MY DAUGHTER IS A DEALER, 21

AND YOUR HUSBAND'S OCCUPATION?

HE IS MAINTENANCE FOREMAN FOR GEMSTOCK OUT AT

BLUE DIAMOND.

©

PO OF 0 O PO O P

Q
EXPERIENCES

A

0
A
Q

HOW LONG HAS HE BEEN INVOLVED IN THAT OCCUPATION?
HE HAS BEEN THERE A LONG TIME,

TEN YEARS?

LONGER.

12 YEARS, WHAT?

WELL, IN THAT OCCUPATION, 25,

HAVE YOU OR YOUR HUSBAND BEEN IN THE MILITARY?

MY HUSBAND'S BEEN IN THE MILITARY.

WHAT BRANCH?

NAVY,

DID HE SEE COMBAT?

YES.

HAVE YOU HAD OCCASION TO TALK TO HIM ABOUT HIS

IN THAT REGARD?

YES.

SOME YEARS BACK OR RECENTLY?

NOT RECENTLY, YEARS BACK,

DO YOU HAVE ANY PREJUDICE AS TO THE NATURE OF THE

CHARGES IN THIS CASE? AND THIS IS ALWAYS A DIFFICULT
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QUESTION TO EXPLAIN AND TO GET AN ANSWER., LET ME ATTEMPT BY
SAYING THIS. I WILL DRAW AN ANALOGY,

THERE ARE THOSE IN OUR SOCIETY WHO WOULD SAY THE
PENALTY OR THE LAW AGAINST POSSESSION AND USE OF MARIJUANA IS
NOT FAIR. IF THEY WERE ON A JURY IN SUCH A CASE, THEY MIGHT
FEEL, "I AM REALLY NOT OPPOSED TO MARIJUANA SO I WON'T FIND A
PERSON GUILTY REGARDLESS OF TﬁE FACTS."

THE OTHER EXTREME.MIGHT BE A CASE OF SOME HEINOUS
TORTURE OR SOMEONE WAS KEPT KIDNAPPED FOR SIX MONTHS AND
TORTURED OVER A LONG PERIOD OF TIME AND SOMETHING -~ THE MOST
HEINOUS THING YOU COULD IMAGINE WHERE A PERSON MIGHT BE SO
INCENSED THAT THEY FEEL IN THEIR OWN MIND THAT "I AM GOING TO
CONVICT THIS PERSON REGARDLESS BECAUSE IT IS JUST SUCH A
TERRIBLE THING THAT WE ARE JUST GOING TO HAVE -- I AM SO
EMOTIONAL OVER IT, I WILL SEE THAT JUSTICE IS DONE" OR
WHATEVER YOU MIGHT WANT TO SAY.

MY QUESTION IS DO YOU HAVE ANY PREJUDICE AS TO
THE NATURE OF THE CHARGE IN THIS CASE OR CHARGES, WITH THE
EXPLANATION, ONE WAY OR THE OTHER? DOES THE FACT THAT THE
NATURE OF THE CHARGES EXIST AS SUCH INFLUENCE YOU AS TO HOW
YOU SHOULD DECIDE THE CASE?

A NO, I DON'T THINK SO.
Q AGAIN, IT IS A HARD QUESTION TO EXPLAIN., WE TRY

OUR BEST.

DO YOU HAVE ANY LEGAL TRAINING, EITHER FORMAL OR
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INFORMAL?
A NO.
Q DID YOU KNOW‘THE ALLEGED VICTIMS IN THIS CASE,

EITHER CARL OR COLLEEN GORDON?

A NO.

Q DO YOU KNOW ANY OF THE OTHER PROSPECTIVE JURORS?
A NO,

Q DO YOU HAVE ANY RACIAL PREJUDICE?

A NO.

Q DO YOU UNDERSTAND THAT AN INFORMATION IS A MERE
ACCUSATION AND NOT EVIDENCE? AND I WOULD EXPLAIN THAT AN
INFORMATION IS JUST WHAT I AM HOLDING HERE. IT IS THE PAPER,
THE DOCUMENT THAT THE CHARGES ARE WRITTEN ON., DO YOU
UNDERSTAND THAT THAT IS A MERE ACCUSATION AND NOT EVIDENCE OF
WHAT IT CONTAINS?

A YEAH.

Q DO YOU UNDERSTAND THAT THE DEFENDANTS ARE
PRESUMED INNOCENT UNTIL PROVEN GUILTY?

A YEAH.

0 AND THAT THE STATE HAS THE BURDEN OF PROVING THE
DEFENDANTS' GUILT BEYOND A REASONABLE DOUBT?

A YEAH.

Q MISS BUCHANAN, IF YOU WERE CHARGED WITH OFFENSES
SIMILAR TO THOSE THAT ARE ALLEGED IN THIS CASE, WOULD YOU

WANT 12 INDIVIDUALS ON YOUR JURY THAT ARE ESSENTIALLY AS YOU
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ARE?

A I THINK SO,

Q DO YOU KNOW OF ANY REASON AT ALL WHY YOU CANNOT
BE COMPLETELY FAIR AND COMPLETELY IMPARTIAL IN HEARIﬁG THIS
CASE?

A I CAN'T THINK OF ANY,

Q  MISS BUCHANAN, THESE PROCEEDINGS WILL BE
CONDUCTED IN TWO SEGMENTS, FIRST, THE JURY WILL BE ASKED TO
DETERMINE THE GUILT OR INNOCENCE OF THE DEFENDANTS.
PUNISHMENT WILL NOT BE A MATTER OF CONCERN AT THAT TIME.

SECONDLY, IF THE JURY FINDS THE DEFENDANTS, ONE
OR ALL, GUILTY OF THE FIRST DEGREE MURDER THEN THE LAW
REQUIRES THAT THE JURY SET THE PUNISHMENT TO THOSE WHO HAVE
BEEN FOUND OR THAT PERSON WHO HAS BEEN FOUND GUILTY OF FIRST
DEGREE MURDER.

AT THAT TIME, THE COURT WOULD SET A DATE FOR A
HEARING OF EVIDENCE CONCERNING PUNISHMENT, DO YOU UNDERSTAND
THAT?

A UH-HUH.

¢ IS THAT YES?

A YES,

Q IN THE STATE OF NEVADA, THERE ARE THREE POSSIBLE
FORMS OF PUNISHMENT THAT THE JURY MAY CONSIDER. THE
IMPOSITION OF THE DEATH PENALTY, LIFE IMPRISONMENT WITHOUT

THE POSSIBILITY OF PAROLE AND LIFE IMPRISONMENT WITH THE
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POSSIBILITY OF PAROLE., DO YOU UNDERSTAND THAT?

A YEAH.

Q IN YOUR PRESENT STATE OF MIND, CAN YOU CONSIDER
EQUALLY ALL THREE POSSIBLE FORMS OF PUNISHMENT AND SELECT THE
ONE THAT YOU FEEL IS MOST APPROPRIATE?

A I FEEL I COULD.

Q DO YOU HAVE ANY CONSCIENTIOUS, MORAL OR RELIGIOUS
OBJECTIONS TO THE IMPOSITION OF THE DEATH PENALTY?

A NO.

THE COURT: COUNSEL, ARE THERE ADDITIONAL
QUESTIONS YOU WOULD HAVE ME ASK?

MR, PIKE: NONE ON BEHALF OF DALE FLANAGAN, YOUR

HONOR.

THE COURT: MR. POSIN?

MR, POSIN: ONE QUESTION.

THE COURT: WILL YOU APPROACH THE BENCH, IF fOU
HAVE.,

MR, POSIN: I AM SORRY.
I AM ASKING FOR CLARIFICATION OF A PRIOR QUESTION.

THE COURT: WHAT IS IT?.

MR, POSIN: I BELIEVE SHE TESTIFIED THAT SHE HAD
SERVED ON THE GRAND JURY FOR ABOUT 12, 18 MONTHS.

THE COURT: 18 MONTHS, YES.

MR. POSIN: HOW LONG AGO. I DIDN'T --

JUROR BUCHANAN: FOUR OR FIVE YEARS AGO,
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MR. POSIN: THANK YOU, YOUR HONOCR.

THE COURT: ARE THERE ADDITIONAL QUESTIONS,
COUNSEL?

MR, HARMON: COULD WE FIND OQUT THE AGES OF ANY
CHILDREN, PLEASE?.

THE COURT: WHAT ARE THE AGES OF YOUR CHILDREN?

JUROR BUCHANAN: 25 AND 29, 28 AND 34,

THE COURT: ADDITIONAL QUESTIONS, COUNSEL?

MR. HANDFUSS: NO, YOUR HONOR.

MR, SMITH: IS THAT OF THIS INDIVIDUAL JUROR,
YOUR HONOR, OR ALL THE PANEL?

THE COURT: THIS JUROR. PASS FOR CAUSE?

MR. HARMON: YES.

MR, POSIN: YES.

MR. PIKE: PASS FOR CAUSE,

MR. HANDFUSS: PASS FOR CAUSE,

MR, SMITH: PASS FOR CAUSE.

SYLVIA PLESKOVICH FURLAN
Q (BY THE COURT) MRS. FURLAN, WILL YOU TELL US OF
YOUR EMPLOYMENT, NUMBER OF CHILDREN YOU MAY HAVE AND HOW LONG
YOU HAVE LIVED IN CLARK COUNTY?.
A I HAVE BEEN IN CLARK COUNTY 18 YEARS AND I AM A
SHOWROOM WAITRESS AT THE RIVIERA ON LAYOFF. TWO CHILDREN;

GIRL, 19 1/2, BOY, 18, BOTH STUDENTS AT THE UNIVERSITY.
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Q HOW LONG HAVE YOU BEEN OFF WORK?

A ON AND OFF ABOUT A YEAR. |

Q HOW LONG HAVE YOU BEEN ENGAGED IN THAT
PROFESSION?

A 16 YEARS.

Q BEFORE THAT?

A I DIDN'T WORK BEFORE THAT.

Q YOU INDICATED HOW OLD YOUR CHILDREN ARE. WHAT
ARE THEIR OCCUPATIONS?

A BOTH FULL TIME STUDENTS.

Q STUDYING WHAT?

A AT THIS STAGE THEY ARE BOTH FRESHMAN. I THINK

SHE WILL GO FOR EDUCATION. THEY HAVEN'T DECLARED THEMSELVES.

Q  AND YOUR HUSBAND'S OCCUPATION?

A I AM SEPARATED.

Q  HOW LONG HAVE YOU BEEN SEPARATED?

A 16 YEARS.

Q  HAVE YOU OR YOUR HUSBAND BEEN IN THE MILITARY?

A NO. HE WAS DURING WORLD WAR II, YES, I AM SORRY.
Q  HAVE YOU SEEN HIM IN THE LAST 16 YEARS?

A NoO.

0 DO YOU HAVE ANY PREJUDICE AS TO THE NATURE OF THE

CHARGES IN THIS CASE?
A NO.
0 DO YOU HAVE ANY LEGAL TRAINING, EITHER FORMAL OR
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INFORMAL?

A NO.

Q DID YOU KNOW THE ALLEGED VICTIMS IN THIS CASE,
EITHER CARL OR COLLEEN GORDON?

A NO, SIR,
DO YOU KNOW ANY OF THE OTHER PROSPECTIVE JURORS?
NO, SIR.

DO YOU HAVE ANY RACIAL PREJUDICE?

I o B

NO.

o) DO YOU UNDERSTAND THAT AN INFORMATION IS A MERE
ACCUSATION AND NOT EVIDENCE?

A YES, SIR.

Q THAT THE DEFENDANTS ARE PRESUMED TO BE INNOCENT
UNTIL PROVEN GUILTY?

A YES.

Q AND THAT THE STATE HAS THE BURDEN OF PROVING THE
DEFENDANTS' GUILT BEYOND A REASONABLE DOUBT?

A YES, SIR.

o) IF YOU WERE CHARGED WITH OFFENSES SIMILAR TO THE
ONES THAT ARE ALLEGED IN THIS CASE, MISS FURLAN, WOULD YOU
WANT 12 INDIVIDUALS ON YOUR JURY THAT ARE ESSENTIALLY AS YOU
ARE?

A YES, SIR.

o) DO YOU KNOW OF ANY REASON AT ALL WHY YOU CANNOT

BE COMPLETELY FAIR AND COMPLETELY IMPARTIAL IN HEARING THIS
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CASE?

A NO, SIR.

0 MISS FURLAN, THESE PROCEEDINGS WILL BE CONDUCTED
IN TWO SEGMENTS., FIRST, THE JURY WILL BE ASKED TO DETERMINE
IF THE DEFENDANTS ARE GUILTY. PUNISHMENT WILL NOT BE
CONSIDERED AT THAT TIME.

SECOND, IF THE JURY FINDS THE DEFENDANTS GUILTY
OF FIRST DEGREE MURDER, THEN THE LAW OF THIS. STATE REQUIRES
THE JURY TO SET THE PUNISHMENT. AT THAT TIME, I WOULD SET A
DATE FOR A HEARING, WE WOULD RECEIVE EVIDENCE CONCERNING THE
QUESTION OF PUNISHMENT. DO YOU UNDERSTAND THAT?

A YES.

Q IN THE STATE OF NEVADA, THERE ARE THREE POSSIBLE
FORMS OF PUNISHMENT THAT THE JURY MAY CONSIDER. THE
IMPOSITION OF THE DEATH PENALTY, LIFE IMPRISONMENT WITHOUT
THE POSSIBILITY OF PAROLE AND LIFE IMPRISONMENT WITH THE
POSSIBILITY OF PAROLE. DO YOU UNDERSTAND THAT?

A YES, SIR.

Q IN YOUR PRESENT STATE OF MIND, CAN YOU CONSIDER
EQUALLY ALL THREE POSSIBLE FORMS OF PUNISHMENT AND SELECT THE
ONE THAT YOU FEEL IS MOST APPROPRIATE?

A YES, SIR.

Q DO YOU HAVE ANY CONSCIENTIOUS, MORAL OR RELIGIOUS
OBJECTIONS TO THE IMPOSITION OF THE DEATH PENALTY?

A NO, SIR.
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THE COURT: ADDITIONAL QUESTIONS YOU HAVE ME ASK,
COUNSEL?

MR. POSIN: PASS THIS JUROR FOR CAUSE,

MR, PIKE: PASS THE JUROR FOR CAUSE,

MR. HANDFUSS: PASS FOR CAUSE, YOUR HONOR.

MR. SMITH: PASS FOR CAUSE,

MR, SEATON: PASS FOR CAUSE,

THE COURT: VERY GOOD.

RUTH HOLFORD

Q (BY THE COURT) MISS HOLFORD?

A YES,

Q WILL YOU TELL US PLEASE OF YOUR EMPLOYMENT,
NUMBER OF CHILDREN YOU MAY HAVE HAD FROM A PREVIOUS MARRIAGE
AND HOW LONG YOU HAVE LIVED IN CLARK COUNTY?

A WORK AT THE TROPICANA HOTEL, CASINO CAGE CASHIER
THERE. I DON'T HAVE ANY CHILDREN AND I HAVE LIVED IN LAS
VEGAS FOR 23 YEARS.

Q HOW LONG HAVE YOU WORKED AT THE TROPICANA?

A A LITTLE OVER TWO YEARS.

Q BEFORE THAT?

A AT THE SAHARA AT THE FRONT DESK.

Q HAVE YOU EVER WORKED IN ANY JOB OUTSIDE OF
GAMING?

A YEAH,
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HUSBAND WORKS AT THE HORSESHOE CASINO CAGE.

Q

THE MILITARY?

A

Q

CHARGES IN THIS CASE?

A

Q
INFORMAL?

A

Q
EITHER CARL

A

Q

WHAT WAS IT?

WORKED IN AN OFFICE AT A BUS COMPANY HERE IN

YOU HAVE NOT BEEN MARRIED IN THE PAST?
YES.

YOU HAVE BEEN?

TWICE.

YOU HAVE NO CHILDREN?

NO. |

WHAT WERE THE OCCUPATIONS OF YOUR HUSBANDS?

MY FIRST HUSBAND WAS A TRUCK DRIVER AND MY SECOND
HAVE EITHER YOU OR YOUR PRIOR HUSBANDS BEEN IN

NO.

DO YOU HAVE ANY PREJUDICE AS TO THE NATURE OF THE

NO.

DO YOU HAVE ANY LEGAL TRAINING, EITHER FORMAL OR

NO.

DID YOU KNOW THE ALLEGED VICTIMS IN THIS CASE,
CR COLLEEN GORDCON?

NO.

PO YOU KNOW ANY OF THE OTHER MEMBERS OF THE
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PROSPECTIVE JURY PANEL?

A NO.

Q DO YOU HAVE ANY RACIAL PREJUDICE?

A NO.

0 DO YOU UNDERSTAND THAT AN INFORMATION IS A MERE
ACCUSATION AND NOT EVIDENCE?

A YES.

Q0  THAT THE DEFENDANTS ARE PRESUMED TO BE INNOCENT
UNTIL PROVEN GUILTY?

A YES.

O  AND THAT THE STATE HAS THE BURDEN OF PROVING THE
DEFENDANTS' GUILT BEYOND A REASONABLE DOUBT?

A YES,

Q0  IF YOU WERE CHARGED WITH OFFENSES SIMILAR TO THE
ONES THAT ARE ALLEGED IN THIS CASE, WOULD YOU WANT 12
INDIVIDUALS ON YOUR JURY THAT ARE ESSENTIALLY AS YOU ARE?

A MOST DEFINITELY. |

Q0 DO YOU KNOW OF ANY REASON AT ALL WHY YOU COULD
NOT BE COMPLETELY FAIR AND COMPLETELY IMPARTIAL IN HEARING
THIS CASE?

A NO.

0  WE WILL PROCEED IN TWO SEGMENTS. FIRST, THE JURY
WILL BE ASKED TO DETERMINE IF THE DEFENDANTS ARE GUILTY.
PUNISHMENT WILL NOT BE CONSIDERED AT THAT TIME.

SECOND, IF THE JURY FINDS THE DEFENDANTS GUILTY --
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AND I USE THE WORDS DEFENDANTS, ONE OR MORE, IS WHAT I MEAN
FOR CLARIFICATION.

SECOND, IF THE JURY FINDS THE DEFENDANTS GUILTY
OF FIRST DEGREE MURDER, THEN THE LAW OF THIS STATE REQUIRES
THE JURY TO THEN SET THE PUNISHMENT. AT THAT TIME, I WOULD
SET A DATE FOR A HEARING AT WHICH TIME WE WOULD HEAR EVIDENCE
CONCERNING THE QUESTION OF PUNISHMENT. DO YOU UNbERSTAND
THAT?

A YES.

Q IN THE STATE OF NEVADA, THERE ARE THREE POSSIBLE
FORMS OF PUNISHMENT THAT THE JURY MAY CONSIDER. THE
IMPOSITION OF THE DEATH PENALTY, LIFE IM?RISONMENT WITHOUT
THE POSSIBILITY OF PAROLE AND LIFE IMPRISONMENT WITH THE
POSSIBILITY OF PAROLE. DO YOU UNDERSTAND THAT?

A YES.

Q IN YOUR PRESENT STATE OF MIND, CAN YOU CONSIDER
EQUALLY ALL THREE POSSIBLE FORMS OF PUNISHMENT AND SELECT THE
ONE THAT YOU FEEL IS MOST APPROPRIATE?

A YES.

0 DO YOU HAVE ANY CONSCIENTIOUS, MORAL OR REtIGIOUS
OBJECTIONS TO THE IMPOSITION OF THE DEATH PENALTY?

A NO.

THE COURT: ADDITIONAL QUESTIONS COUNSEL WOULD
HAVE ME ASK?

MR. SEATON: PASS FOR CAUSE.
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MR, POSIN: PASS FOR CAUSE,
MR. PIKE: PASS FOR CAUSE.
MR. HANDFUSS: PASS FOR CAUSE.
MR. SMITH: PASS FOR CAUSE.,

THE COURT: THANK YOU VERY MUCH.

GEORGE CARL SCHRAMEK

Q (BY THE COURT) MR. SCHRAMEK, WILL YOU TELL US OF
YOUR EMPLOYMENT, YOUR MARITAL STATUS, NUMBER OF CHILDREN YOu
MAY HAVE AND HOW LONG YOU HAVE LIVED IN CLARK COUNTY?

A PRESENTLY I AM WORKING LESS THAN PART TIME AS A
UNITED STATES AIR FORCE RESERVIST AT NELLIS AIR FORCE BASE AS
A CHAPEL MANAGEMENT SPECIALIST.

OTHER THAN THAT I AM UNEMPLOYED., I AM SINGLE,

HAVE NO CHILDREN, AND I HAVE BEEN IN LAS VEGAS ON A PERMANENT
BASIS FOR CLOSE TO SIX YEARS.

Q BEFORE THAT, WHERE DID YOU LIVE?

A STATIONED IN THE AIR FORCE, LUKE AIR FORCE BASE,
ARIZONA FOR THREE AND A HALF YEARS,

Q AND I DON'T KNOW IF I UNDERSTAND YOU CORRECTLY,
ARE YOU IN THE AIR FORCE PRESENTLY?

A WELL, IT IS MORE LIKE COUPLE DAYS A MONTH.

Q ARE YOU A CIVILIAN EMPLOYEE OR ARE YOU IN THE
SERVICE?

A WELL, IT IS MORE OR LESS A CIVILIAN BUT I AM IN
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UNIFORM.

Q - AND YOU WORK IN THE CHAPEL MANAGEMENT?

A YES.

Q IS THAT --

A IT IS ADMINISTRATIVE MAINLY, BOOKKEEPING, SETTING
UP FOR MASS, THAT TYPE.

Q DO YOU HAVE A RELIGIOUS BACKGROUND?

A WELL, I REALLY HAVE NO PREFERENCE AS FAR AS
RELIGION.

Q I GUESS THE QUESTION I AM ASKING ~-

A I HAVE NEVER BEEN IN THAT DEPARTMENT BEFORE.

Q SO IF I CORRECTLY UNDERSTAND YOU, YOUR FUNCT ION
IS MORE ADMINISTRATIVE RATHER THAN THEOLOGICAL?

A RIGHT.

Q WHAT WAS YOUR FUNCTION IN THE AIR FORCE WHEN YOU
WERE ACTUALLY FULL TIME EMPLOYED IN THE AIR FORCE?

A I WAS ADMINISTRATIVE SPECIALIST CLERK.
YOU HAVE NOT BEEN MARRIED IN THE PAST?
NO.
HAVE YOU SEEN COMBAT?

NO, I HAVE NOT.

Lol A« I L.°)

DO YOU HAVE ANY PREJUDICE AS TO THE NATURE OF THE
CHARGES IN THIS CASE? ' |
A NO.

Q DO YOU HAVE ANY LEGAL TRAINING, EITHER FORMAL OR
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1 | INFORMAL?

2 A NONE,

3 Q  DID YOU KNOW THE ALLEGED VICTIMS IN THIS CASE,

4 | EITHER CARL OR COLLEEN GORDON?

5 A NO.

6 Q DO YOU KNOW ANY OF THE OTHER PROSPECTIVE JURORS?

7 A NO.

8 Q DO YOU HAVE ANY RACIAL PREJUDICE?

9 A NO.
10 Q DO YOU UNDERSTAND THAT AN INFORMATION IS A MERE
11 | ACCUSATION AND NOT EVIDENCE?
12 A YEs.
13 Q  THAT THE DEFENDANTS ARE PRESUMED TO BE INNOCENT
14 | UNTIL PROVEN GUILTY?

15 A YEs.
16 Q  AND THAT THE STATE HAS THE BURDEN OF PROVING THE
17 | DEFENDANTS' GUILT BEYOND A REASONABLE DOUBT?

18 A YES,
19 O  IF YOU WERE CHARGED WITH OFFENSES SIMILAR TO THE
20 | ONES THAT ARE ALLEGED IN THIS CASE, WOULD YOU WANT 12

21 | INDIVIDUALS SUCH AS YOURSELF TO BE ON YOUR JURY?

22 A YES. -
23 Q - DO YOU KNOW OF ANY REASON AT ALL WHY YOU CANNOT
24 BE COMPLETELY FAIR AND COMPLETELY IMPARTIAL IN HEARING THIS
25 | CASE?
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A NO.

Q MR. SCHRAMEK, WE WILL BE PROCEEDING IN TWO
SEGMENTS. FIRST, THE JURY WILL BE ASKED TO DETERMINE THE
GUILT OR INNOCENCE OF THE DEFENDANTS. PUNISHMENT WOULD NOT
BE A MATTER OF CONCERN.

SECOND, IF THE JURY FINDS THE DEFENDANTS GUILTY
OF FIRST DEGREE MURDER, THEN THE LAW OF THIS STATE REQUIRES
THE JURY TO SET THE PUNISHMENT. AT THAT TIME, I WOULD SET'A
DATE FOR A HEARING AT WHICH POINT WE WOULD HEAR EVIDENCE
GERMANE TO THE QUESTION OF PUNISHMENT. DO YOU UNDERSTAND
THAT?

A YES.

Q IN THE STATE OF NEVADA, THERE ARE THREE POSSIBLE
FORMS OF PUNISHMENT THAT THE JURY MAY CONSIDER. THE DEATH
PENALTY, LIFE IMPRISONMENT WITHOUT THE POSSIBILITY OF PAROLE
AND LIFE IMPRISONMENT WITH THE POSSIBILITY OF PAROLE. DO ¥YQU
UNDERSTAND THAT?

A YES.,

Q IN YOUR PRESENT STATE OF MIND, CAN YOU CONSIDER
EQUALLY ALL THREE POSSIBLE FORMS OF PUNISHMENT AND SELECT THE
ONE THAT YOU FEEL IS MOST APPROPRIATE?

A YES,

Q DO YOU HAVE ANY CONSCIENTIOUS, MORAL OR RELIGIOUS
OBJECTIONS TO THE IMPOSITION OF THE DEATH PENALTY?

A NO.
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THE COURT: ADDITIONAL QUESTIONS COUNSEL WOULD

HAVE ME ASK?

Q

MR. POSIN: PASS THE JUROR FOR CAUSE.

MR, PIKE: PASS FOR CAUSE.
MR. HANDFUSS: PASS FOR CAUSE.

MR, SMITH: PASS FOR CAUSE,

MR. HARMON: PASS FOR CAUSE, YOUR HONOR.

HAROLD EUGENE TIBBS

(BY THE COURT) MR, TIBBS, WILL YOU TELL US PLEASE

OF YOUR EMPLOYMENT, MARITAL STATUS, NUMBER OF CHILDREN YQU

MAY HAVE AND HOW LONG YOU HAVE LIVED IN CLARK COUNTY?

A

SITE. MARRIED.

21.
Q
A
Q
A
Q
WORK?
A
Q

I WORKED IN MINING INDUSTRY AT THE NEVADA TEST

HAVE SIX CHILDREN RANGING IN AGE FRCOM 37 TO

HOW LONG HAVE YOU LIVED IN CLARK COUNTY?

2) YEARS,
AND YOU HAVE TO DO WITH MINING?

YES.

HOW LONG HAVE YOU BEEN ENGAGED IN THAT SORT OF

SINCE I GRADUATED FROM COLLEGE IN 1950.

WHAT ARE YOUR CHILDREN'S OCCUPATIONS,

AS POSSIBLE?

A

JUST BRIEF

MY OLDEST SON WORKS IN A CASHIER'S CAGE, CASINO.
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MY OLDEST DAUGHTER OPERATES A WALNUT RANCH IN NORTHERN
CALIFORNIA. MY SECOND DAUGHTER IS A HAIRDRESSER. MY SECOND
SON IS AN AUTO MECHANIC. MY THIRD DAUGHTER IS A PHARMACIST
HELPER IN A HOSPITAL. MY YOUNGEST SON IS ATTENDING UNLV,
MASTERS IN MUSIC,

Q IS YOUR WIFE EMPLOYED?

A YES, SHE IS AS A CLERK AT SEARS.

Q HOW LONG HAS SHE BEEN INVOLVED IN THAT SORT OF
WORK?

A 16 OR 17 YEARS.

Q HAVE YOU OR SHE BEEN IN THE MILITARY?

A I HAVE BEEN IN THE MILITARY, YES.

] SHE HAS NOT?

A SHE HAS NOT BEEN.

Q WITH BRANCH WERE YOU IN?

A ARMY AIR FORCE WORLD WAR I.

.Q YOU SEE COMBAT?

A YES.

Q YOU HAVE ANY PREJUDICE AS TO THE NATURE OF THE

CHARGES IN THIS CASE?

A NO.

0 DO YOU HAVE ANY LEGAL TRAINING, EITHER FORMAL OR
INFORMAL?

A NONE.

Q DID YOU KNOW THE ALLEGED VICTIMS IN THIS CASE,
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EITHER CARL OR COLLEEN GORDON?

A NO.

Q DO YOU KNOW ANY OF THE OTHER PROSPECTIVE JURORS?
A NO.

0 DO YOU HAVE ANY RACIAL PREJUDICE?

A NO.

Q DO YOU UNDERSTAND THAT AN INFORMATION IS A MERE
ACCUSATION AND NOT EVIDENCE?

A BEG YOUR PARDON.

0 DO YOU UNDERSTAND THAT AN INFORMATION IS MERELY
BN ACCUSATION AND NOT EVIDENCE?

A YES, I DO.

Q DO YOU ALSO UNDERSTAND THAT THE DEFENDANTS ARE
PRESUMED TO BE INNOCENT UNTIL PROVEN GUILTY?

A YES.

0 AND THAT THE STATE HAS THE BURDEN OF PROVING THE
DEFENDANTS' GUILT BEYOND A REASONABLE DOUBT?

A ‘THAT'S RIGHT.

Q0 MR. TIBRS, IF YOU WERE CHARGED WITH OFFENSES
SIMILAR TO THE ONES THAT ARE ALLEGED IN THIS CASE, WOULD YOU
WANT 12 INDIVIDUALS SUCH AS YOURSELF TO BE ON YOUR JURY?

A I WOULD.

o DO YOU KNOW OF ANY REASON AT ALL WHY YOU CANNOT
BE COMPLETELY FAIR AND COMPLETELY IMPARTIAL IN HEARING THIS

CASE?
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A No.

0  WE WILL PROCEED IN TWO SEGMENTS IN THIS MATTER.
FIRST, THE JURY WILL BE ASKED TO DETERMINE IF THE DEFENDANTS
ARE GUILTY. PUNISHMENT WILL NOT BE A MATTER OF CONCERN.

© SECONDLY, IF THE JURY FINDS THE DEFENDANTS GUILTY
OF PIRST DEGREE MURDER, THEN THE LAW OF THIS STATE REQUIRES
THE JURY TO SET THE PUNISHMENT.

| AT THAT TIME, T WOULD SET A DATE FOR A HEARING AT
WHICH TIME WE WOULD HEAR EVIDENCE CONCERNING THE MATTER OF
PUNISHMENT. DO YOU UNDERSTAND THAT?
| A YES.

O 1IN THE STATE OF NEVADA, THERE ARE THREE POSSIBLE
FORMS OF PUNISHMENT THAT THE JURY MAY CONSIDER, THE
IMPOSITION OF THE DEATH PENALTY, LIFE IMPRISONMENT WITHOUT
THE POSSIBILITY OF PAROLE AND LIFE IMPRISONMENT WITH THE
POSSIBILITY OF PAROLE, DO YOU UNDERSTAND THAT?

A yes.

0 1IN YOUR PRESENT STATE OF MIND, CAN YOU CONSIDER
EQUALLY ALL THREE POSSIBLE FORMS OF PUNISHMENT AND SELECT THE
ONE THAT YOU FEEL IS MOST APPROPRIATE? |

A I THINK I COULD, YES.

0 DO YOU HAVE ANY CONSCIENTIOUS, MORAL OR RELIGIOUS
OBJECTIONS TO THE IMPOSITION OF THE DEATH PENALTY?

A I WOULDN'T BE HAPPY ABOUT IT BUT IF I FELT THE

INDIVIDUAL WAS GUILTY AND THAT WAS THE LAW, I WOULD BE
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WILLING TO GO ALONG WITH IT, YES.

Q LET ME GO BACK THEN TO THE QUESTION I ASKED
PREVIOUSLY AND LET YOU CONSIDER IT A MOMENT. IN YOUR PRESENT
STATE OF MIND, DO YOU FEEL THAT YOU CAN CONSIDER EQUALLY ALL
THREE POSSIBLE FORMS OF PUNISHMENT AND SELECT THE ONE THAT
YOU FEEL IS MOST APPROPRIATE?

A T THINK I COULD, YES.

THE COURT: ADDITIONAL QUESTIONS, COUNSEL?
MR. POSIN: WE WILL PASS THE JUROR FOR CAUSE.
MR. PIKE: PASS FOR CAUSE, YOUR HONOR.

MR. HANDFUSS: PASS FOR CAUGSE.

MR. SMITH: PASS FOR CAUSE,

MR, SEATON: PASS FOR CAUSE,

JOHN MICEAEL BLACK

Q (BY THE COURT) MR, BLACK, WILL YOU TELL US
PLEASE OF YOUR EMPLOYMENT, YOUR MARITAL STATUS, NUMBER OF
CHILDREN YOU MAY HAVE AND HOW LONG YOU HAVE LIVED IN CLARK
COUNTY?

A SERVICE STATION OPERATOR, MARRIED, SEVEN
CHILDREN, LIVED IN CLARK COUNTY 35 YEARS.

Q HOW LONG HAVE YQU BEEN INVOLVED IN THE SERVICE
STATION BUSINESS?.

A AS AN OWNER OPERATOR, THREE YEARS. TOTAL, TEN

YEARS.
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BEFORE THAT?

JANITORIAL SERVICE,

HOW OLD ARE YOUR CHILDREN?

OLDEST IS 16, YOUNGEST, TWINS, TWO YEARS OLD.
ARE YOUR OLDER CHILDREN EMPLOYED AT ALL?
DAUGHTER WORKS FOR MCDONALD'S IN HENDERSON.
AND IS YOUR WIFE EMPLOYED OUTSIDE THE HOME?
SHE HAS A MAINTENANCE BUSINESS.

HAVE YOU OR SHE EVER BEEN IN THE MILITARY?

I WAS IN THE NATIONAL GUARD AND THE ARMY RESERVE.
DID YOU EVER SEE ANY ACTION?

NO.

o E o BT o I B o B e " =

DO YOU HAVE ANY PREJUDICE AS TO THE NATURE OF THE
CHARGES IN THIS CASE?

A NO.

0 DO YOU HAVE ANY LEGAL TRAINING, EITHER FORMAL OR
INFORMAL?

A NO.

O DO YOU KNOW OR DID YOU KNOW THE ALLEGED VICTIMS
IN THIS CASE, EITHER CARL OR COLLEEN GORDON? |

A NO.

O DO YOU ENOW ANY OF THE OTHER PROSPECTIVE JURORS?

A I HAVE NODDING ACQUAINTANCE WITH MR. ANDERSON AND
MR. CHRISTENSEN.

Q VERY WELL, YOU SAY YOU JUST EKNOW THEM?
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A I KNOW THEM THROUGH THE BOY SCOUT PROGRAM,

Q LET ME ASK YOU THIS, MR. BLACK, CONSIDER YOUR
ANSWER. IF YOU WERE TO SERVE ON THE JURY WITH MR.
CHRISTENSEN OR MR. ANDERSON OR BOTH, DO YOU THINK THAT IN
DELTBERATING, DISCUSSING THE CASE WITH YOUR FELLOW JURORS, AS
YOU WILL BE CALLED UPON TO DO IF YOU ARE SELECTED, THAT YOU
WOULD FEEL ANY COMPUNCTION T0 EITHER AGREE OR DISAGREE WITH
EITHER ONE OF THE INDIVIDUALS BY VIRTUE OF YOUR KNOWLEDGE OF
YOUR RELATIONSHIP TO THEM?

A NO.

Q YOU THINK THAT RELATIONSHIP COULD BE PUT ASIDE
AND YOU COULD EVALUATE THE CASE ON ITS MERITS SOLELY?

A YES, SIR.

0 I DON'T MEAN TO PUT WORDS IN YOUR MOUTH BUT IS
THAT CORRECT?

A YES. I WOULD HAVE NO PROBLEM WITH THAT.

Q DO YOU HAVE ANY RACIAL PREJUDICE?

A NO.

Q ARE YOU AWARE THAT THE INFORMATION IS A MERE
ACCUSATION AND NOT EVIDENCE?

A YES.

Q THAT THE DEFENDANTS ARE PRESUMED TO BE INNOCENT
UNTIL PROVEN GUILTY?

A YES.

Q  AND THAT THE'STATE HAS THE BURDEN OF PROVING THE
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DEFENDANTS' GUILT BEYOND A REASONABLE DOUBT?

A YES. |

0  IF YOU WERE CHARGED WITH OFFENSES SIMILAR TO THE
ONES THAT ARE ALLEGED IN THIS CASE, MR, BLACK, WOULD YOU WANT .
12 INDIVIDUALS ON YOUR JURY THAT ARE ESSENTIALLY AS YOU ARE?

A YES.

0 DO YOU KNOW OF ANY REASON AT ALL WHY YOU COULD
NOT BE COMPLETELY FAIR AND COMPLETELY IMPARTIAL IN HEARING
THIS CASE?

A NO.

0  WE WILL PROCEED IN TWO SEGMENTS. FIRST, THE JURY
WILL BE ASKED TO DETERMINE IF THE DEFENDANTS ARE GUILTY.
PUNISHMENT WOULD NOT BE CONSIDERED AT THAT TIME.

SECOND, IF THE JURY FINDS THE DEFENDANTS GUILTY

OF FIRST DEGREE MURDER, THE LAW OF THIS STATE REQUIRES THE
JURY TO SET THE PUNISHMENT. AT THAT TIME, THE COURT WOULD
SET A TIME FOR A HEARING AT WHICH TIME WE WOULD HEAR EVIDENCE
CONCERNING THE MATTER OF PUNISHMENT, DO YOU UNDERSTAND THAT?

A YES,

0 1IN THE STATE OF NEVADA, THERE ARE THREE POSSIBLE
FORMS OF PUNISHMENT THAT THE JURY MAY CONSIDER. IMPOSITION
OF THE DEATH PENALTY, LIFE IMPRISONMENT WITHOUT THE
POSSIBILITY OF PAROLE AND LIFE IMPRISONMENT WITH THE
POSSIBILITY OF PAROLE. DO YOU UNDERSTAND THAT?

A YES.
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Q IN YOUR PRESENT STATE OF MIND, CAN YOU CONSIDER
EQUALLY ALL THREE POSSIBLE FORMS OF PUNISHMENT AND SELECT THE
ONE THAT YOU FEEL IS MOST APPROPRIATE?

A YES.

Q DO YOU HAVE ANY CONSCIENTIOUS, MORAL OR RELIGIOUS
OBJECTIONS TO THE IMPOSITION OF THE DEATH PENALTY?

A NO.

THE COURT: ARE THERE ADDITIONAL QUESTIONS,
COUNSEL?

MR. POSIN: PASS FOR CAUSE,

MR. PIKE: PASS FOR CAUSE,

MR. HANDFUSS: PASS FOR CAUSE.

MR, SMITH: PASS FOR CAUSE.

MR, HARMON: PASS FOR CAUSE.

GWEN BRISTER PHILLIPS
| Q (BY THE COURT) - MRS. BLACK, WILL YOU TELL US OF
YOUR EMPLOYMENT, NUMBER OF CHILDREN YOU MAY HAVE AND HOW LONG
YOU HAVE LIVED IN CLARK COUNTY?
A PHILLIPS IS THE NAME.
Q WHAT DID I CALL YOU, PHILLIPS,
A MY FAMILY LIVED IN CLARK COUNTY FOR 14 YEARS. I
AM MARRIED, HOUSEWIFE. MY HUSBAND IS A MUSICIAN. I HAVE
FOUR CHILDREN; BOY, 30, GIRL, 28, BOY, 24 AND A GIRL, 20.

Q AGAIN, HOW LONG HAVE YOU LIVED HERE?
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WE HAVE LIVED IN CLARK COUNTY 14 YEARS.
PRIOR TO THAT?

WE CAME FROM DALLAS, TEXAS.-

WHAT ARE YOUR CHILDREN'S OCCUPATIONS?

ooor O

A MY OLDEST BOY IS SELF~EMPLOYED APPLIANCE
REPATRMAN. MY DAUGHTER IS A DESK CLERK AT THE MGM, MY NEXT
SON IS COMPUTER TECHNICIAN, AND MY YOUNGEST DAUGHTER IS A
SECRETARY AT THE BANK,

Q AT A BANK?

YES.

AND YOUR HUSBAND'S OCCUPATION?
HE IS A MUSICIAN.

AND --

EMPLOYED AT THE SAHARA HOTEL.

toRE I ol B

HOW LONG HAS HE BEEN INVOLVED IN THAT SORT OF
WORK?

A HIS WHOLE LIFE.

Q AND, AGAIN, WHAT IS YOUR OCCUPATION?

A DURING THE TAX SEASON, I AM A RECEPTIONIST FOR H
AND R BLOCK, THE REST OF THE YEAR I DO VOLUNTEER WORK FOR
THE AMERICAN CANCER SOCIETY,

0} HAVE YOU BEEN EMPLOYED IN OTHER CAPACITIES IN THE
PAST?

A THE FIRST TWO YEARS WE LIVED IN LAS VEGAS, I WAS A

DESK CLERK AND PBX OPERATOR AT ONE OF THE SMALL HOTELS.
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PREVIOUS TO THAT, I DID CLERICAL WORK FOR -- CLERICAL
WORK IN DALLAS FOR A DEPARTMENT STORE.

0  HAVE YOU OR YOUR HUSBAND BEEN IN THE MILITARY?

A HUSBAND IN THE ARMY DURING THE KOREAN WAR BUT DID
NOT SEE ANY FRONT LINE SERVICE.

0 DO YOU HAVE ANY PREJUDICE AS TO THE NATURE OF THE
CHARGES IN THIS CASE?

A NO, SIR.

0 DO YOU HAVE ANY LEGAL TRAINING, EITHER FORMAL OR
INFORMAL?

A NONE.

0  DID YOU KNOW THE ALLEGED VICTIMS IN THIS CASE,

EITHER CARL OR COLLEEN GORDON?

A NO.

Q DO YOU KNOW ANY OF THE OTHER PROSPECTIVE JURORS?
A NO.

Q DO YOU HAVE ANY RACIAL PREJUDICE?

A NONE.

Q DO YOU UNDERSTAND THAT AN INFORMATION IS A MERE

ACCUSATION AND NOT EVIDENCE?

A YES.

Q THAT THE DEFENDANTS ARE PRESUMED TO BE INNOCENT
UNTIL PROVEN GUILTY?

A YES.

Q AND THAT THE STATE HAS THE BURDEN OF PROVING THE
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1 DEFENDANTS' GUILT BEYOND A REASONABLE DOUBT?

2 A YES.

3 Q IF YOU WERE CHARGED WITH OFFENSES SIMILAR TO THE
4 ONES THAT ARE ALLEGED IN THIS CASE, WOULD YOU WANT 12

5 INDIVIDUALS ON YOUR JURY THAT ARE ESSENTIALLY AS YOU ARE?

6 A  YES, SIR.

7 Q DO YOU KNOW OF ANY REASON AT ALL WHY YOU CANNOT
8 BE COMPLETELY FAIR AND COMPLETELY IMPARTIAL IN HEARING THIS
9 CASE?

10 A  NO.
11 o) MRS. PHILLIPS, WE WILL PROCEED IN TWO SEGMENTS.

12 FIRST, THE JURY WILL BE ASKED TO DETERMINE IF THE DEFENDANTS
13 ARE GQUILTY. PUNISHMENT WILL NOT BE A MATTER OF CONCERN AT
14 THAT TIME.

15 SECOND, IF THE JURY FINDS THE DEFENDANTS GUILTY
16 OF FIRST DEGREE MURDER, THEN THE LAW OF THIS STATE REQUIRES
17 THAT THE JURY SET THE PUNISHMENT.

18 AT THAT TIME, I WOULD SET A DATE FOR A HEARING
19 AND YOU WOULD HEAR EVIDENCE CONCERNING THE MATTER OF

20 PUNISHMENT, DO YOU UNDERSTAND THAT?

21 A YES.

22 Q IN THE STATE OF NEVADA, THERE ARE THREE POSSIBLE
23 FORMS OF PUNISHMENT THAT THE JURY MAY CONSIDER. THE

24 IMPOSITION OF THE DEATH PENALTY, LIFE IMPRISONMENT WITHOUT

25 THE POSSIBILITY OF PAROLE AND LIFE IMPRISONMENT WITH THE
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1 POSSIBILITY OF PAROLE. DO YOU UNDERSTAND THAT?
2 A YES.
3 0 IN YOUR PRESENT STATE OF MIND, CAN YOU CONSIDER
4 EQUALLY ALL THREE POSSIBLE FORMS OF PUNISHMENT AND SELECT THE
5 ONE THAT YOU FEEL IS MOST APPROPRIATE?
6 A YES.
7 Q DO YOU HAVE ANY CONSCIENTIOUS, MORAL OR RELIGIOUS
8 OBJECTIONS TO THE IMPOSITION OF THE DEATH PENALTY?
9 A NO.
10 THE COURT: ARE THERE ADDITIONAL QUESTIONS:
11 COUNSEL WOULD HAVE ME ASK?
12 MR. POSIN: PASS THE JUROR FOR CAUSE.
13 MR. PIKE: PASS FOR CAUSE.
14 MR, HANDFUSS: PASS FOR CAUSE.
15 MR, SMITH: PASS FOR CAUSE.
16 MR. SEATON: PASS FOR CAUSE.
17 THE COURT: VERY GOOD., ALL RIGHT, LADIES AND
18 GENTLEMEN, WE WILL ADJOURN AT THIS POINT. BEFORE WE DO,
19 THERE IS AN ITEM OF PARAMOUNT IMPORTANCE I WANT TO DISCUSS
20 WITH YOU. |
21 THE LAW, AND I AM ADDRESSING ALL THE PROSPECTIVE
22 JURORS, THE LAW DEEMS IT OF SUCH IMPORTANCE THAT I AM
23 MANDATED TO READ TO YOU VERBATIM EACH TIME WE RECESS THE
24 FOLLOWING ADMONITION AND I WILL READ IT THIS TIME AND I WILL
25 EXPLAIN IT AT LENGTH.
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1T IS YOUR DUTY NOT TO DISCUSS AMONG YOURSELVES
OR WITH ANYONE ELSE ANY SUBJECT CONNECTED WITH THIS TRIAL, OR
READ, WATCH OR LISTEN TO ANY REPORT OF OR COMMENTARY ON THE
TRIAL OR ANY PERSON CONNECTED WITH THE TRIAL BY ANY MEDIUM OF
INFORMATION, INCLUDING WITHOUT LIMITATION NEWSPAPERS,
TELEVISION AND RADIO OR FORM OR EXPRESS ANY OPINION ON ANY
SUBJECT CONNECTED WITH THE TRIAL UNTIL THE MATTER IS FINALLY
SUBMITTED TO YOU.

NOW, WHAT THIS MEANS IN ESSENCE, IS THAT YOU ARE
NOT TO DISCUSS WITH ANY PERSON, BE IT EACH OTHER, OR SOMEONE
ouT IN THE HALLWAY, THE ATTORNEYS, THE BAILIFF, ANYONE,
ANYTHING THAT TRANSPIRES IN THIS COURTROOM UNTIL THE
APPROPRIATE TIME AND YOU WOULD BE NOTIFIED AS TO WHAT THAT
TIME IS.

AND THIS GOES CERTAINLY TO YOUR SPOUSE AT HOME,.
YOUR FRIENDS, YOUR CHILDREN. WHEN YOU GO HOME TONIGHT AND
YOU ARE HAVING DINNER, NATURALLY THEY ARE GOING TO BE
TNQUISITIVE, PLEASE REFRAIN FROM DISCUSSING THIS MATTER.

DON'T DO IT BECAUSE I AM ASKING YOU OR BECAUSE I
AM ORDERING YOU, WHICH I AM, BUT DO IT BECAUSE IT IS JUST
BASIC FAIRNESS. THE LAW MANDATES THAT THESE ARE THE RULES.
AND I WOULD ASK YOU TO ADHERE TO THEM.

IF THERE WOULD BE A VIOLATION OF THIS ADMONITION,
IT WOULD AMOUNT TO A MISTRIAL AND EVERYTHING THAT WE HAVE

DONE UP TO THAT POINT WOULD BE A WASTE. S0, PLEASE, IT IS A
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1 SMALIL MATTER. SOON YOU WILL BE ABLE TO DISCUSS THIS WITH

2 ANYONE YOU WOULD CARE TO.

3 THE TENOR OF THIS ADMONITION IS SUCH THAT

4 TOMORROW MORNING WHEN YOU COME BACK HERE, YOU MIGHT SEE

5 COUNSEI, IN THE HALLWAY, YOU MIGHT SAY GOOD MORNING, NOD YOUR
(3 HEAD TO THEM. " THEY MAY WELL IGNORE YOU. IT I8 NOT BECAUSE
7 THEY ARE DISCOURTEOUS OR IMPOLITE.

8 IT IS BECAUSE THAT THE SAME THINKING THAT IS

9 BEHIND.THIS ADMONITION APPLIES TO THEM AND THAT THEY ARE NOT
10 TO HAVE ANY RELATIONSHIP WITH YOU OUT OF THIS COURTROOM, ANY
11 COMMUNICATION WITH YOU,
12 S0 PLEASE UNDERSTAND THE IMPORTANCE . OF THIS. IT
13 IS ABSOLUTELY VITAL. AND TONIGHT, NO DOUBT THIS MATTER WILL
14 BE ON THE NEWS, NEWSPAPERS, TELEVISION, RADIO, WHATEVER IT
15 MAY BE. YOU ARE ADMONISHED THAT YOU ARE NOT TO WATCH ANY

16 REPORT OF THIS CASE IN ANY WAY.

17 | PLEASE UNDERSTAND THAT YOUR DECISION IS TO BE
18 MADE FROM WHAT WE HEAR FROM THIS WITNESS STAND IN THE NEXT
19 FEW WEEKS, NOT WHAT SOME NEWSCAS?ER DETERMINES THE FACTS OF
20 THIS CASE ARE. AND IN FAIRNESS TO THE DEFENDANTS, LET'S DO
21 THAT,

22 I WOULD ASK THAT EACH ONE OF YQOU BE PRESENT TEN
23 O' CLOCK TOMORROW MORNING WHEN WE WILL RESUME WHERE WE LEFT
24 OFF HERE, AND I DO UNDERSTAND THAT IT IS A TPTEDIOUS PROCESS
25 BUT I ASK YOUR INDULGENCE.
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COUNSEL, IS THERE ANYTHING FURTHER?

MR. PIKE: NOTHING ON BEHALF OF DEFENDANT

R I

FLANAGAN,
THE COURT: VERY GOOD. THIS COURT IS ADJOURNED
UNTIL TEN O'CLOCK TOMORROW MORNING.

(EVENING RECESS TAKEN.,)}
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IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NE
IN AND FOR THE COUNTY OF CLARK
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BEFORE THE HONORABLE DONALD M. MOSLEY, DISTRICT JUDGE
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LLAS VEGAS, NEVADA, FRIDAY, SEPTEMBER 27, 1985

THE COURT: THE CONTINUATION OF CASE C69269, THE
STATE OF.NEVADA VERSUS DALE FLANAGAN, RANDOLPH MOORE, JOHN
LUCKETT AND ROY MCDOWELL.

THE RECORD WILL REFLECT THE PRESENCE OF EACH OF
THE DEFENDANTS, MR, FLANAGAN REPRESENTED BY MR. PIKE, MR.
MOORE REPRESENTED BY MR. POSIN, MR. LUCKETT REPRESENTED BY
MR. SMITH AND MR. MCDOWELL REPRESENTED BY MR. HANDFUSS.

THE RECORD WILL ALSO REFLECT THE PRESENCE OF MR.
HARMON AND MR. SEATON REPRESENTING THE STATE. MISS CLERK,
WILL YOU CALL THE ROLL OF OUR PROSPECTIVE JURORS.

THE CLERK: YES, YOUR HONOR.

{(ROLL CALL TAKEN.)

THE CLERK: ALL PRESENT, YOUR HONOR.

THE COURT: THE RECORD WILL SO REFLECT, GOOD
MORNING, LADIES AND GENTLEMEN., BEFORE WE RESUME OUR VOIR
DIRE PROCESS, I AM INFORMED WE MAY HAVE A MEDICAL PROBLEM
WITH TWO OF OUR PROSPECTIVE JURORS, 465 AND 453, THOSE ™O
LADIES RAISE THEIR HANDS. COULD I HEAR WHAT THE COMPLAINT

IS,
RHONDA F, THOMPSON
Q (BY THE COURT) WHAT IS YOUR NAME, PLEASE?

A RHONDA THOMPSON, 453.
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Q MISS THOMPSON?
A THREATENED MISCARRIAGE.
Q I SEE. SO YOU FEEL THIS IS SUBSTANTIAL
DIFFICULTY THERE?
A YES, ITS.
MR. SEATON: WE COULD STIPULATE, YOUR HONOR.
MR. POSIN: SO STIPULATED.
MR, PIKE: SO STIPULATED.
MR. HANDFUSS: STIPULATE, YOUR HONOR.
MR. SMITH: SO STIPULATED.,

THE COURT: MISS THOMPSON, YOU ARE EXCUSED.

MARC LESLIE GRISWOLD
(BY THE COURT) YES, MA'AM,
LESLIE GRISWOLD.

MISS GRISWOLD?

O PO

I HAVE A BACK PROBLEM AND IT WENT INTO A MUSCLE
SPASM., I HAVE HAD THE PROBLEM BEFORE BUT I HAVE TO SEE THE
DOCTOR AND GET A REFILL ON MY PRESCRIPTION.
| Q MY BAILIFF INFORMED ME YOU ARE TAKING PAIN PILLS.

A YES. I HAD TO TAKE THE PAIN PILLS BECAUSE I
CALLED.

Q ° DO YOU THINK THAT SITTING A PROLONGED TIME WILL
BE A PROBLEM?

A YESTERDAY I REGRET THAT I DIDN'T SPEAK UP BUT I
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HAD HOPED THAT IT WOULD GET BETTER. IT WOULD BE IMPOSSIBLE
FOR ME TO SIT UNTIL THE SPASM IS RELEASED,

THE COURT: COURSEL.

MR. SEATON: WE WOULD STIPULATE.

MR. POSIN: WE WOULD STIPULATE,

THE COURT: THANK YOU VERY MUCH, MISS GRISWOLD.

YOU ARE EXCUSED. THANK YOU.

CARL W. WHITTINGTON, JR.

0  (BY THE COURT) MR. WHITTINGTON, SIR, WILL YOU
TELL US SOMETHING OF YOUR EMPLOYMENT, YOUR MARITAL STATUS,
NUMBER OF CHILDREN YOU MAY HAVE AND HOW LONG YOU HAVE LIVED
IN CLARK COUNTY?

A I AM EMPLOYED BY CLARK COUNTY BUILDING DEPARTMENT
AS BUSINESS MANAGER. I HAVE BEEN THERE FOR SIX YEARS,
MARRIED, FOUR CHILDREN, OLDEST OF WHICH IS A CHEMICAL

ENGINEER.
SECOND SON IS A GENERAL BUILDING CONTRACTOR,

DAUGHTER IS A MEDICAL OFFICE RECEPTIONIST AND YOUNGEST SONIIS
19, IS A RUNNER FOR AN ENGINEERING FIRM.
BEEN IN TOWN FOR 22 YEARS AND PARDON THE
LARYNGITIS, PLEASE.
Q HOW LONG HAVE YOU BEEN AN EMPLOYEE IN YOUR PRESENT
EMPLOYMENT? |

A SIX YEARS,.
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0 BEFORE THAT?
A GENERAL, CONTRACTOR FOR FOUR AND BEFORE THAT 15

YEARS WITH EG&G.

Q WAS WHAT YOUR FUNCTION AT EG&G?

A MATERIAL MANAGER,

0 IS YOUR WIFE EMPLOYED OUTSIDE THE HOME?
A RETIRED TEACHER.

Q ELEMENTARY ?

A YES.

Q HAVE YOU OR SHE BEEN IN THE MILITARY?
A T WAS IN THE MILITARY, AIR FORCE.

Q DID YOU SEE ANY COMBAT?

A NO.

Q DO YOU HAVE ANY PREJUDICE AS TO THE NATURE OF THE

CHARGES IN THIS CASE?

A NO.

Q DO YOU HAVE ANY LEGAL TRAINING, EITHER FORMAL OR
INFORMAL?

A NONE.

0 DID YOU KNOW THE ALLEGED VICTIMS, EITHER CARL OR
COLLEEN GORDON?

NO.

A :
Q DO YOU KNOW ANY OF THE OTHER PROSPECTIVE JURORS?
A NO. |

Q

DO YOU HAVE ANY RACIAL PREJUDICE?
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1 A NO.
2 0 DO YOU UNDERSTAND THAT AN INFORMATION IS A MERE
3 | ACCUSATION AND NOT EV IDENCE?
4 A I DO.
5 0  THAT THE DEFENDANTS ARE PRESUMED TO BE INNOCENT
6 UNTIL PROVEN GUILTY?
7 A YES.
8 0  AND THAT THE STATE HAS THE BURDEN OF PROVING THE
9 | DEFENDANTS' GUILT BEYOND A REASONABLE DOUBT?
10 A YES,
11 o  IF YOU WERE CHARGED WITH OFFENSES SIMILAR TO THE
12 | ONES THAT ARE ALLEGED IN THIS CASE, WOULD YOU WANT 12
13 INDIVIDUALS ON YOUR JURY THAT ARE ESSENTIALLY AS YOU ARE?
14 A YES.
15 Q0 DO YOU HAVE ANY REASON AT ALL WHY YOU CANNOT BE
16 | COMPLETELY FAIR AND COMPLETELY IMPARTIAL IN HEARING THIS
17 | CASE?
18 A NO. I SHOULD MENTION ONE THING FROM YESTERDAY
19 | mHOUGH. 1IT SEEMS STRANGE THAT I DIDN'T THINK ABOUT IT
20 EARLIER THIS MORNING. ONE OF THE QUESTIONS ASKED YESTERDAY
21 IS HAS THERE BEEN A CRIME OR INCIDENT IN YOUR OR YOUR
22 | FPAMILY'S LIFE AND THERE WAS.
23 MY WIFE'S SON WAS MURDERED. I THINK THAT WAS
94 | EIGHT OR NINE YEARS AGO. I DIDN'T KNOW THE LAD AND, WELL,
25 I REALLY DON'T KNOW MUCH ABOUT THE CASE.
227

AAZS3Y

e




A U e W -

(= NEY- - |

12
13
14
15
16
17
18
19
20
21
22
23
24
25

THIS IS BEFORE YOU WERE MARRIED?
YES.
HOW LONG AGO WAS IT WHEN YOU WERE MARRIED?

SIX YEARS.

o o0 p O

SO THIS HAPPENED TWO OR THREE YEARS PRIOR TO YOUR
MARRYING YOUR PRESENT WIFE?

YES. I THOUGHT THE COURT SHOULD KNOW THAT.

WAS THAT OFFENSE COMMITTED HERE IN CLARK COUNTY?
YES.

DID YOU LIVE HERE AT THE TIME?

YES.

Fo T - T © N N o -

DO YOU RECALL ANYTHING INDEPENDENT OF WHAT YOUR
WIFE HAS TOLD YOU ABOUT THE OFFENSE?

A NOTHING, NONE. IT WAS REMOTE FROM MY MEMORY AND
T DIDN'T THINK ABOQUT IT YESTERDAY,

Q0 WAS ANYONE PROSECUTED IN THAT CASE?

A YES.

Q DO YOU THINK THAT THAT SITUATION WOULD IN ANY WAY
AFFECT YOUR ABILITY TO OBJECTIVELY EVALUATE THIS CASE?

A NO.

Q DO YOU UNDERSTAND THAT THE ADMONISHMENT I
INDICATED, YOU ARE NOT TO DISCUSS THIS CASE WITH YOUR WIFE?

A YES. _

4) THAT WOULD GO TO, OF COURSE, THIS INCIDENT AS

WELL?

228




| o @
1 A YES.
2 Q I WOULD ASK YOU TO KEEP THAT IN MIND. VERY GOOD
3 THEN,
4 MR. WHITTINGTON, WE WILL PROCEED IN THIS MATTER
5 IN TWO SEGMENTS. FIRST, THE JURY WILL BE ASKED TO DETERMINE
6 IF THE DEFENDANTS ARE GUILTY, PUNISHMENT WILL NOT BE A
7 MATTER OF CONCERN.
8 SECOND, IF THE JURY FINDS THE DEFENDANTS GUILTY
9 OF FIRST DEGREE MURDER, THE LAW OF THE STATE REQUIRES THE
10 JURY TO SET THE PUNISHMENT.
11 AT THAT TIME, I WILL SET A DATE FOR A HEARING AT
12 WHICH TIME WE WILL HEAR EVIDENCE CONCERNING THE PUNISHMENT.
13 DO YOU UNDERSTAND THAT?
14 A YES.
15 Q IN THE STATE OF NEVADA, THE LAW ALLOWS THE JURY
16 TO CONSIﬁER THREE POSSIBLE FORMS OF PUNISHMENT, ONE IS
17 IMPOSITION OF THE DEATH PENALTY, ANOTHER IS LIFE IMPRISONMENT
18 WITHOUT THE POSSIBILITY OF PAROLE AND THE THIRD IS LIFE
18 IMPRISONMENT WITH THE POSSIBILITY OF PAROLE, DO YQU
20 UNDERSTAND THAT?
21 A YES.
22 Q IN YOQOUR PRESENT STATE OF MIND,.CAN YOU CONSIDER
23 EQUALLY ALL TEREE POSSIBLE FORMS OFJPUNISHMENT.AND SELECT THE .
24 ONE THAT YOU FEEL IS MOST APPROPRIATE?
25 A YES.
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Q DO YOU HAVE ANY CONSCIENTIOUS, MORAL OR RELIGIOUS
OBJECTIONS TO THE IMPOSITION OF THE DEATH PENALTY?
A No.

THE COURT: ADDITIONAL QUESTIONS COUNSEL WOULD
HAVE ME POSE? |

MR. POSIN: PASS THE JUROR FOR CAUSE.

MR, PIKE: PASS FOR CAUSE

MR. HANDFUSS: PASS FOR CAUSE.

MR. SMITH: PASS FOR CAUSE.

MR. HARMON: PASS FOR CAUSE.

THOMAS N. TRINAYSTICH

Q (BY THE COURT) MR, TRINAYSTICH, WILL YOU TELL US
OF YOUR EMPLOYMENT, MARITAL STATUS, NUMBER OF CHILDREN YOU
MAY HAVE AND HOW LONG YOU HAVE LIVED IN CLARK COUNTY?

A PRESENTLY SELF-EMPLOYED AS A CAR REPAIRMAN. I
HAVE LIVED IN CLARK COUNTY 38 YEARS AND I AM SINGLE., I HAVE
NO CHILDREN.

Q HOW LONG HAVE YOU WORKED AS A CAR MECHANIC?
APPROXIMATELY TEN YEARS.
PRIOR TO THAT?
I WORKED FOR CENTRAL TELEPHONE AS A SWITCHMAN.
YOU HAVE NOT BEEN'MARRIED IN THE PAST?

NO, NEVER.

o o 0O o 0O

HAVE YOU BEEN IN THE MILITARY?
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A NO.

Q DO YOU HAVE ANY PREJUDICE AS TO THE NATURE OF THE
CHARGES IN THIS CASE?

A NONE.

Q DO YOU HAVE ANY LEGAL TRAINING, EITHER FORMAL OR
INFORMAL?

A TWO YEARS OF BUSINESS LAW WHEN I WENT TO COLLEGE.
WAS THIS PURSUANT TO A BUSINESS DEGREE?
YES,

IT WASN'T PRE-LAW IN THE SENSE YOU WERE GOING?

O P O

NO.

0  YOU SAY TWO YEARS. IS THAT FOUR SEMESTERS OF
BUSINESS LAW?

A YES. TWO OF BUSINESS LAW, ONE OF INSURANCE LAW
AND ONE OF REAL ESTATE LAW.

Q0  DID YOU TOUCH ON CRIMINAL LAW?

A JUST IN PASSING.

0 DO YOU UNDERSTAND THAT ALTHOUGH YOU MAY HAVE SOME
KNOWLEDGE OF THE LAW BY VIRTUE OF YOUR TRAINING, THAT THE LAW
THAT YOU WOULD APPLY IN EVALUATING THIS CASE IS THAT WHICH I

GIVE YOU IN THE JURY INSTRUCTIONS?

A YES. |

Q DO YOU THINK YOU CAN DO THAT?

A YES.

Q0  DID YOU KNOW THE ALLEGED VICTIMS IN THIS CASE,
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EITHER CARL OR COLLEEN GORDON?

A  NO.

0 DO YOU KNOW ANY OF THE OTHER PROSPECTIVE JURORS?
A NO. |

A DO YOU HAVE ANY RACIAL PREJUDICE?

A NONE THAT I AM AWARE OF.

Q DO YOU UNDERSTAND THAT AN INFORMATION IS A MERE
ACQUISITION AND NOT EVIDENCE?

A YES, I KNOW THAT.

Q THAT THE DEFENDANT IS PRESUMED TO BE -- OR
DEFENDANTS ARE PRESUMED TO BE INNOCENT UNTIL PROVEN GUILTY?

A YES.

0 AND THAT THE STATE HAS THE BURDEN OF PROVING THE
DEFENDANTS' GUILT BEYOND A REASONABLE DOUBT? |

A YES.

Q IF YOU WERE CHARGED WITH OFFENSES SIMILAR TO THE
ONES ALLEGED IN THIS CASE, WOULD YOU WANT 12 INDIVIDUALS SUCH
AS YOURSELF TO BE ON YOUR JURY?

A IN THIS CASE, YES.

Q WELL, I AM NOT SURE I UNDERSTAND THE
EQUIVOCATION.

A IF YOU ASKED ~- YOUR NEXT QUESTION IS ON THE
DEATH PENALTY SO, AS I SAID, IN THIS CASE, YES? I WOULD WANT
12 PEOPLE SUCH AS MYSELF ON THE JURY,

Q WE WILL PROCEED THEN. DO YOU KNOW OF ANY REASON
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AT ALL WHY YOU CANNOT BE COMPLETELY FAIR OR COMPLETELY
IMPARTIAL IN THIS CASE?

A I AM OPPOSED TO THE DEATH PENALTY,

Q0  ALL RIGHT. DO YOU FEEL THAT YOU CANNOT EQUALLY
CONSIDER THE THREE POSSIBLE FORMS OF PUNISHMENT THAT ARE
PROVIDED BY LAW IN THIS MATTER?

A I COULD NOT CONSIDER THE DEATH PENALTY.

0 IS THIS A CONSCIENTIOUS, MORAL OR RELIGIOUS
OBJECTION? |

A IT'S A RELIGIOUS OBJECTION,

0 IN AN APPROPRIATE CASE AND IF THE STATE PROVES TO
YOU BEYOND A REASONABLE DOUBT THAT THIS IS AN APPROPRIATE
CASE, COULD YOU BRING BACK THE DEATH PENALTY?

A  NO, SIR., I DON'T THINK I COULD.

THE COURT: I WILL ALLOW COUNSEL TO QUESTION MR.
TRINAYSTICH.

MR. SMITH: I DON'T HAVE ANY QUESTIONS OF THIS
JUROR, YOUR HONOR,

THE COURT: ANY QUESTIONS, MR. HANDFUSS?

MR. HANDFUSS: NO, YOUR HONOR.

MR, SEATON: I WOULD CHALLENGE FOR CAUSE AT THIS
JUNCTURE, YOUR HONOR. |

THE COURT: VERY WELL,

0 (BY THE COURT) I WOULD ASK ONE ADDITIONAL

QUESTION OF THE PROPOSED PROSPECTIVE JUROR. 1IN THE MOST
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HEINOUS OF CIRCUMSTANCES, THE MOST BIZARRE AND SERIOUS SET OF
CIRCUMSTANCES, WHICH WOULD AMOUNT TO A MURDER, DO YOU THINK
YOU COULD BRING BACK THE DEATH PENALTY?

A WITH MY RELIGIOUS BACKGROUND, NO, BECAUSE I WOULD
FEEL I WOULD BE AS GUILTY OF MURDER AS THE PERSON I HAD
ACCUSED OF MURDER.

0 YOU ARE EXCUSED FOR CAUSE, SIR, THANK YOU VERY

MUCH.
A SORRY TO HAVE TAKEN UP YOUR TIME,
Q THAT'S QUITE ALL RIGHT,
THE CLERK: JON T. DULANEY, D-U-L-A-N-E-Y, NUMBER
414.

JON T. DULANEY

Q (BY THE COURT) MR. DULANEY, HAVE YOU SERVED ON A
JURY BEFORE?

A NO, SIR.

Q ARE YOU OR AN¥ OF YOUR CLOSE FRIENDS OR RELATIVES
INVOLVED IN LAW ENFORCEMENT OR HAVE YOU BEEN IN THE PAST?

A NO, SIR.

Q WOULD YOU HAVE A TENDENCY TO GIVE MORE WEIGHT OR
CREDENCE TO THE TESTIMONY OF A LAW ENFORCEMENT OFFICER SIMPLY
BECAUSE THE PERSON WAS AN OFFICER?

A NO, SIR.

Q HAVE YOU OR A CLOSE FRIEND OR FAMILY MEMBER EVER
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BEEN THE VICTIM OF CRIME?

A
Q

NO, SIR.
HAVE YOU READ OR HEARD ABOUT THIS CASE PRIOR TO

COMING TO COURT TODAY?

A

o o 0 = O P O

NO SUSPECTS

ANYONE?

A

Q

JUST A SMALL THING WHEN IT FIRST HAPPENED.
HOW LONG AGO, WOULD YOU SAY?

IT WAS ABOUT NOVEMBER, LAST NOVEMBER.

HOW DID YOU HEAR ABOUT IT, DO YOU RECALL?
JUST THROUGH THE NEWSPAPER.

NO OTHER MEDIA?

- NO.

DO YOU REMEMBER WHAT YOU HEARD ABOUT IT?

JUST THAT TWO PEOPLE WERE MURDERED AND THEY HAD
AT THE TIME.

AND YOU ONLY HEARD THE ONE ACCOUNT?

YERH.

DID YOU HAVE OCCASION TO DISCUSS THE MATTER WITH

NO, SIR.

DID YOU FORM AN OPINION AT THE TIME AS TO GUILT

OR INNOCENCE OF ANY INDIVIDUAL?

A

Q
A
Q

NO, SIR.

HAVE YOU SINCE?

NO, SIR.

DO YOU HONESTLY BELIEVE THAT NOTWITHSTANDING WHAT
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YOU MAY HAVE HEARD ABOUT THE CASE THAT YOU COULD FAIRLY AND
ORJECTIVELY WEIGH THE EVIDENCE IN THE CASE AND DETERMINE
BASED SOLELY UPON THAT EVIDENCE THE GUILT OR INNOCENCE OF THE
DEFENDANTS ?

A YES, SIR.

Q DO YOU UNDERSTAND THAT YOU ARE TO BASE YOUR
DECISION TO THE DEFENDANTS' GUILT OR INNOCENCE EXCLUSIVELY
UPON THE EVIDENCE PRESENTED IN THIS COURTROOM AND DISREGARD
ANYTHING THAT YOU MAY HAVE HEARD QOUTSIDE THE COURTROOM? DO
YOU THINK YOU CAN DO THAT?

A YES, SIR.

Q DO YOU UNDERSTAND THAT YOU ARE TO EVALUATE THE
STATE'S CASE AGAINST EACH OF THE DEFENDANTS INDIVIDUALLY AND
RENDER A VERDICT AS TO THE CRIMINAL INVOLVEMENT OR LACK
THEREOF OF EACH DEFENDANT AS AN INDIVIDUAL? DO YOU
UNDERSTAND THAT?

A YES, SIR.

Q DO YOU THINK YOU CAN DO THAT?

A YES, SIR.

0 CAN YOU WAIT IN FORMING YOUR OPINION AS TO THE
GUILT OR INNOCENCE OF THE DEFENDANTS UNTIL ALL THE EVIDENCE
HAS BEEN HEARD?

A YES,

0 WILL YOU FOLLOW ALL OF THE INSTRUCTIONS OF THE

COURT ON THE LAW EVEN THOUGH THEY MAY DIFFER FROM YOUR
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PERSONAL CONCEPTIONS OF WHAT THE LAW OUGHT TO BE?

A YES.

0 A PERSON WHO IS ACCUSED OF COMMITTING A CRIME IS
PRESUMED TO BE INNOCENT IN A CRIMINAL TRIAL. DO YOU
UNDERSTAND THAT STATEMENT?

A YES.

O . DO YOU AGREE WITH THAT CONCEPT?

A YES.

0  ARE YOU AWARE THE DEFENDANTS DO NOT HAVE TO TAKE
THE STAND AND TESTIFY OR OFFER ANY EVIDENCE IF THEY CHOOSE
NOT TO AND YOU COULD STILL FIND THEM NOT GUILTY. THAT BEING
BECAUSE THE BURDEN IS UPON THE STATE TO PROVE THEIR GUILT
BEYOND A REASONABLE DOUBT?

A YES.

0  HAVE YOU OR CLOSE FRIEND OR FAMILY MEMBER EVER
BEEN INVOLVED IN THE CRIMINAL JUSTICE PROCESS, EITHER IN
PROSECUTING A CASE OR AS A WITNESS OR AS A DEFENDANT?

A NO, SIR.

Q0 DO YOU KNOW OF ANY REASON AT THIS POINT YOU COULD
NOT SERVE AS A FAIR JUROR IN THIS PARTICULAR CASE?

A NO.

0  WILL YOU TELL US SOMETHING OF YOUR EMPLOYMENT,
YOUR MARITAL STATUS, NUMBER OF CHILDREN YOU MAY HAVE AND HOW
LONG YOU HAVE LIVED IN CLARK COUNTY?

A T LIVED IN CLARK COUNTY 17 YEARS, WORKED AT THE
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ET. CORTEZ FOR 12 YEARS AS CASINO EXECUTIVE, HAVE FOUR KIDS,
AGES 27, 25, 24 AND 14.

0  WHAT ARE THE OCCUPATIONS OF YOUR CHILDREN?

A THE OLDEST GIRL IS SERGEANT IN THE AIR FORCE IN
OKINAWA. THE BOY IS MECHANICS HELPER, MY DAUGHTER IS
NEXT-DOOR TS A HOMEMAKER AND MY 14 YEAR OLD IS IN GIBSON

JUNIOR HIGH.

Q AND ARE YOU PRESENTLY WORKING AT THE EL CORTEZ?
A YES,

Q AND YOU ARE EXECUTIVE AT THAT HOTEL?

A CASINC EXECUTIVE.

Q AND T THINK YOU SAID 12 YEARS THERE?

A YES.

Q PRIOR TO THAT, WHAT WAS YOUR OCCUPATION?
A LETTER CARRIER, UNITED STATES POST OFFICE.
Q IS YOUR WIFE EMPLOYED QUTSIDE THE HOME?

A NO. |

0 HAS SHE BEEN IN THE PAST?

A NO, SIR.

Q HAVE YOU OR SHE EVER BEEN IN THE MILITARY?
A I WAS IN THE MILITARY.

Q WHAT BRANCH?

A ARMY,

Q DID YOU EVER SEE COMBAT?

A NO, SIR.
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