1 THE COURT: Before I call you as jurors I’d like to

2[apologize for not starting this morning at 9:00. The fault was

3|l totally mine. Had an unfortunate accident which required me to

4/ ...g0 all the way out to Treopicana and come back. Nobody's

5[ fault; it happens. And I do apologize for it.

] The Clerk will now draw twelve names., When your name is
7| called, please come forth.

8 THE CLERK: Alma Antonia Arriola, Badge No. 431,

9/ A-R-R-I-0-L-A.

10 THE COURT: Pleage come forth and have a seat to my
11|| right.
12 THE CLERK: Car]l M. Jacintho, Badge No. 432, J-A-C-I-N-

13| T-H-O0. Larry James Mitchell, Badge No....

14 THE COURT: Walit a;minute. Mr., Jacintho, please come
15)land take a seat. Go on.

16 THE CLERK: Larry James Mitchell, Badge No. 433, M-I-T-
17| C-H-B-L-L; Carlos Rafael Guerra, Badge No. 434, G-U-E-R-R-A;

1B || Peter Franklin Blagzi, Badge No. 435, B-L-A-%-I; Truman Albert

19)| Pangburn, Badge No. 491, P-A-N-G-B-U-R-N; Allen Gene Reinken,

20 | Badge No. 492, R-E-I-N-K-E-N.

21 THE COURT: Mr. Reinken, please take the first seat to
22\lmy right on the front row.

23 THE CLERK: @Garrell Lee Boone, Badge No. 493, B-0-0-N-
2 [lE; Dwain Clifford Livingston, Badge No. 494, L-I-V-I-N-G-8-T-0-N:

25 IRichard Allen Pearlstein, Badge No. 496, P-E-A-R-L-8-T-E-I-N;

L
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Gail Lynn Brush, Badge No., 497, B-R-U-5-H; William Charles

7| LeMaster, Badge No. 498, L-E-M-A-S5-T-E-R.

3 THE COURT: Ladies angd gentlemen of the entire panel,

4 il those of vou who are gitting in the jury beox and those of you on

5| the outside, at thisg time I wish to say a few words to you and

6 |[2lsy to 211 those members om the jury panel who are still outgide

7 hthe rail. This Court, the lawyers and all peragons present who

8|lare involved in this case are:deeply interested in this case

9 /| being heard and decided by a jury composed of twelve open-minded

10

11

12 In order to accomplish this it is necessary for me to ask

13!l you some questions. Then each of the lawyers may also quegtion

4 you.—We have no desire to pry into your personal lives: Our——

15l only objective is to determine whether or not there is any reason

1€}l that each of you camnot sit as a fair and impartial juror in this

17 || case,

18 Those of you who are still outside the rail, please pay

19|l attention, becaugse T can almogh amsure you that prior teo a jury

20 || being pelected one or more of ;you will be sitting in the jury

| pox.

22 It is important that you understand the significance of

2| full, complete, and honest answers to all of the guestiong that T

24 [ may agk you or that the lawyers may ask you that may touch upon

25l your qualifications as jurors in this case. I caution you not Lo
1-28
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try to hide or withhold anything which might indicate bias or

prejudice of any part by any of you. Should you fail to anawer

Y
£ v 1o
E= LA

11

2

alifications, that fact may tend to contaminate your verdict | |

and subject you to further inquiry even after you’re discharged

o

as jurors.

~

If during the trial any of the attorneys or the defendants

should gee you in the hall or anyplace, do not speak or smile or

0

say anything to you like "CGood morning," please do not hold it

-
QD

11

trial. And conversely, if you ses them, please don’t stop and

12

say, "Oh, it's a hot day today" or "it’'s a cogl day," because

13

they'1l stand right there ang look at you and run right straight

14

] a ot o
= L LIl

15

outside of everybody's presence.

The District Attorney has given you some nature of the case,

gome indications in your gquestionnalres. are 13

case at this time, please don't give me your reason, bhut just

2tand and we’ll take your name and your number,

Yer, mzanm.

£35: Ne. 535

THE CQURT: 535. And vour name?

PROSPECTIVE JUROR NO. 535: Sharon Shepherd.




PROSPECTIVE JUROR NO. 545: 545, my name 1s Michele...

n

THE-COURT Wait, wait, wait
oL COURLDS ' ’ o e

PROSPECTIVE JUROR NO. 545: 545.

3

4 THE COURT: I don’t take shorthand, I did at cne time,
Sjbelieve it or not.

g Yos, ma'am, name now? s

7 PROSPECTIVE JURCR NO. 545: Michele LaRiene Taketa,

B THE COURT: How do you spell your last name?

9 PROSPECTIVE JURCR NO, 5457 T, a8 im Tom, A-K-E-T-A.

10 THE COURT: Yes, sir?

1 PROSPECTIVE JURCR NO, 523; T’'m Bob Bornaise, 523,

12 THE COURT: Aand your name again, sir?

13 PROSPECTIVE J"R@RNE.%?&TRcbertﬁornaise.That4ir{
14]/|BR-0-R-N-A-T-8-F

18 THE COURT: All right. Have a seat.

16 I"'m going to admonish you at this time, please do not

17 {|discuss your feelings or thoughts with any of the jurors
18 || concerning this matter, T

19

For the entire panel T will be asking questions that are

already on your gquestignnaires. There are Lwo reasons why I ask

. ‘ N i . . .
H““BE%Q;ISI PEMEH&Y—EQ—HIQQ—GJE—Q&H@H—E&HMQ geEE3H§ iT}

the habit of being in a courtroom and someone asking you

questions; and sometimes some of my lawyers--not necessarily

24

= ghe yme pia 4= Y 3 T | 3=} » P | = L] Ja g
Cnegs-—-rtney pounce on you S0 quickly that they frighncen youa

25

sometimes But by the time they get to you, I‘ve had a chance to
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kind of calm you down.

And again, if you are selected ag a juror in this case, the

only thing you'll be concerned with is the penalty hearing and
il § Taddd o J VR Ak R Wl bl

4||bringing back either a vexdict of either death, life imprisonment |
5{lwith the possibility of parole, or life imprisonment without the
6 (fpossibility of parole. The reason why you are back here is

7|l because we had some procedural irregularities in the last penalty
8| hearing, so our Supreme Courh'ééid weé had to go back over it
9f[again.

10 Let—me see; Ma.—Antenio,—Is that correctr —
1 PROSPECTIVE JUROR NO. 432: Alma

12 THE COURT: All right. Ms. Alma, how long have you

13| 1ived in Clark County, Nevada?

14 PROSPECTIVE JUROR NO. 432+  Bxcuse me, sir? ——
15 THE COURT: How long have you lived in Clark County, |
18 || Nevada?

17 PROSPECTIVE JUROR NO. 4327 Over 30 years.

18 THE COURT: Are you married or simngle? —
19 PROSPECTIVE JUROR NO. 432: dingle.

20 THE COURT: Do you have any children?

21 PROSPECTIVE JUROR NO. 432+ No, sBir:

22 THE COURT: Qutaide what you've heard in the court
23 |l today, do you know anything about thig case?

24 PROSPECTIVE JUROR NO. 432:; No, sir.

26 THE COURT: Do ¥y kn T £

FICWOr Y - = o g
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their clients?

z PROSPECTIVE JURCR NO. 432+ No; sir:

3 THE COURT: Do you know anyone in the district

4 || attorney’s office? R

5 PROSPECTIVE JUROR NO., 432: NO, 8ir.

B THE COURT:—Did you recognize any of the persons whose
7l names were given to you as possible witnesses in this case?

B PROSPECTIVE JUROR NO. 432: TI've heard of Steve Wynn,
9||That's about 1itT.

10 THE - COURT: —Ma’am?

11 PROSPECTIVE JUROR NO, 432: I've heard of Steve Wynn,
12| that I heard the people mention.

13 THE COURT: You don'E.knOW‘ﬁim‘pErﬂonally?

14 PROSPECTIVE JUROR NO. 432: No, sir

15 MR. WALL: Excuse me, your Honeor, May I just ask that
16 || she maybe hold the microphohé‘a little closer so we can hear.

17 TH : oft—voice. 8o do I at

19 lecdmag . T - 1 yvou folks --

19| please raise your voice.

20 Are you now involved in or have you ever been involved 1n
2Hany Yaw enforcement work?

22 PROSPECTIVE JUROR NO, 432: No, sir

23 THE COURT: Do you have any clozZe friends or relatives
24

who are members of any law enforcement agencyy
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THE COURT: Have you ever been or anyone close to you

yilever been a victim of a crime?
3 PROSPECTIVE JUROR NO, : —air
4 THE COURT: Have you ever perved on a jury before?
B PROSPECTIVE JUROR NO. 432: No, sir.
6 THE COURTy Mg, Alma, if you are selected as a juror in
?
g||select a form of punishment kthat vou may consider and then select
9|l the one that you feel is most appropriate under the law and facta
10 shment are:
11| (a) the imposition of the death penalty; {(b) life imprisonment
12 ||without the possibility of parole; and (¢) life imprisonment with
17| che posgibility of parcle. Do you understand, ma’am?
14 PROSPROTIVE JUROR NO-—432+  Yes, sir.
15 THE CQURT: Tn your present state of mind, can you, if
1€llyou are selected as a juror, consider egually all three possible
17 forms of punishment and then select the ong that you feel is most
18 [l appropriate?
19 PROSPECTIVE JUROR NO. - 432: Yes, mir
20 THE COURT: Do you have any coanscleatious, moral
2Hor religious objection to the imposition of the death
22 Pnnn‘l ty? P
23 PROSPECTIVE JUROR NOQ, 432: No, sir.
2 THE COURT: Where were you born?
26 PROSPECTIV ; . Mexico,
1-33
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THE COURT: How long have you been in the United

ol Statap?

3 PROSPECTIVE JUROR'.NOQ. 432: Over 30 years

4 THE COURT: What is your educational background?

5 PROSPECTIVE JUROR NO. 4327 Mainly my sachool I did in
5!IMEXiCOT———BuE—IighE—ﬂ@W—ILm—gﬁiﬂgghﬂf84EﬁgﬂChGGl to get my high

7|l school diploma here.

B THE COURT; All right. What has been your employment
grfor—the astten years?

10 PROSPECTIVE JUROR NC. 432: For the Clark County Scheool
11| District. I work at Sunrise Acres Elementary School for eleven

12| yeara, and two years for Kirk Adams Elementary School.

13 THE COURT: What did you do thexre?r ]
14 PROSPECTIVE JUROR NO. 432: T'm g teacher’s aide, |
15 THE CQURT: What ia_your religious preference? |
16 PROSPECTIVE JUROR NO, 4327 ExcusSe me, 8ir? |
17 ik H

18 PROSPECTIVE JUROR NO. 432: I'm Catholic

19 THE COURT: Do you attend mass reqularly?

a6 PROBPECTIVE JUROR NU. 432: Yeo, sSir.

a1 THE COURT: How old are you? —————
22 PROSPECTIVE JUROR NO., 432: Porty-eight

23 THE COURT: I don’'t recall whether I asked this

24 {lquestion but I‘ll ask it nowr Do you know any of the persons

25
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PROSPECTIVE JUROR NO, 432: No, s8ir.

THE COURT: Do you have any close friends or relatives

who are involved in any law enforcement agency?
[~ 4 FJ

4 PROSPECTIVE JUROR NO. '432: No, sir.
5 THE COURT: Have you ever appeared as a witness in any
gl criminal case?
7 PROSPECTIVE JUROR NQ. 432: No, sir,
8 THE COURT: Have you.9ver served on any grand jury?
g PROSPECTIVE JUROR NO. 4327 No, gir.
10 THE COURT+Have you ever served on any jury before?
11 PROSPECTIVE JUROR NO, 432: No, sir.
12 THE COURT: Have you ever been in military service?
13 PROSPECTIVE JUROR NO. 4327 No, sir.
14 THE COURT: Can you and will you fcllow the Court’'s

I 15 || ingt ructions on the law even though you may disagree with those
18 || instructiona? v
7 For everybody's concern, everybody will be asked that
18 question. And the reason being in the last few years we've had
19|l such a high influx of courtrBom casges. You can start with the OJ
20 || simpson case, and you come on down to Night Court and Divorce
2t {l court, and Superior Court, and Law and Order, Hemicide and God
22 l knows what slse.
ad But we see those programs and sometimes they tell you what
2%

the law is and is not the law, sometimes it is the law for a

N>
o0

ifferentJuritsdiction:—Most gtates have some laws that are

[+

T 15
- -
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different from others, although generically most are the same,

R

Yoao 4 L
DUL we O THO

7 firgt thing we say, "That's the
all law, " i it i it,—and go-along
4|lwith it. And the first thing, we believe it.

5 S50 I'11 ask you if you can set aside any convictiong you

& [t have as to what the law ocught to be and follow the Court’=s

7l instructions as T give it to you?

B PROSPECTIVE JUROR NO. 432: I think so, sir.

] THE COURT: Do you know of any reascn, whether I've
10-{88ked—you—or not; why you cannot sit as a fair and impartial

11}] juror in this case? c

12 FROSPECTIVE JUROR NO. 1: Not, really, sir.

13 THE COURTT My, Schieck? Mr, Wolfbrandt?

14 TH

18flma‘am. TI'm going to try and not te be redundant; but hecause of
16| che way you answered some of the questions on this jury

17| guestionnaire, I‘ve got to follow up and ask you =ome fUrther

18 |l questions

19 In response to cne of the questions as to whether or ..,

20 THE COURT: Pleage, Counsel, report the number so we
2eanall follow you.

22 MR. WOLFBRANDT: Certainly, it‘s Question Number 55-

23 )| You indicated that you mightfteﬁd to give more weight or

24 rcredibility to police officer’s testimony simply because they're
26 police officers. Now, although we don’t expect any actual police]

LML W And 4 LINJRINRLIMT 10, LY,
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officers to physically come in and testify, there is going to be

MR, WOLFBRANDT: Okay. That’s why I thought that

||
= 2t scme prior testimony read to you that came from a police officer.
= 3 Yourangwer was that, ves,you would tend to give that more
III 4l credibility because they represent the law. That is your | |
[ 5 ’opinion?
= :
= 7
| 8| mistakes or that they can lie?
= 9 PROSPECTIVE JUROR NQ. 1; No, maybe I misunderstood the
= 10 jrquestion, but I understood that if a police officers would say
= 1§l gomething that I automatically would say that he's saying the
[ ] 12|l truth. So I would believe what he says.
- 13 MKE. WOLFBRANDT: Okay. Excuse me, Judge. The bhottom
Hitof page 8 and the top of page 9.
15 THE COURT: Numberz
16 MR, WOLFBRANDT: 59, Question 59, B and C.
17 Ma'am, do you recall you were agked pome questions regarding
18
1%llas a juror you could crmnidef equally all three posaible forms of
20|l punishment. Now, in your questionnaire you answered, no, but
2Hithipg morming you angwered, yes,
a2
23

perhaps you maybe misunderstood the written question. You can

congsider -- as you sit here right nmow, you don’t have any




preconceived ideas to what punighment you want to impose right

now, do you?

ﬁR_e%FEW h Yy fm | T gy roayn? 4+ o] Jar ey Arnvoar
r NS, [ - AV oIL Ak LRt = e e e ey £

i to really say. Do you understand what T mean?

MR. WOLFBRANDT: Well, let me follow it up with some

other guestions. You're not here to decide whether these two

determined for you. Now, the fact that they’ve already been

convicted of a murder, or two murders actually, dees that tend to

PROSPECTIVE JUROR NO. 1: Yes, sir.

MR. WOLFBRANDT: OQkay. What is that opinion?

PRUSPRECTIVE JUROR NO. I Death pemalty—— |

MR, WOLFBRANDT: Okay. Without hearing any evidence |

whatsoever you already...

PRUSPECTIVE JUROR NO. 1: That's why I asked.

WY
T H L

PROSPECTIVE JUROR NO., 1: So far, yes, sir.

MR. WOLFBRANDT: All right. Is there anything that

would cause you to congider either of the other two penalties-- |

. . s ' ] . .

the posgihility of parole? )

PROSPECTIVE JUROR NO. 1: T would have to listen to the

regt, I mean;

300 ARNOLD STREET LAS VEGAS, MY 89106 {201} 4B4-0B30
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ME. WOLFBRANDT:

But as you sit here right now, your

opinion would be ig that they should get the death penalty, and

! oy o Py
we—have to convinee you otherwisge?

PROSPE

MR.. WOLFERANDT:

Judge, I would challenge for cause,

MR. SEATON: May I traverse, Judge?

L bt

THE COURT: Sure may.

MR, SEATONT You have the unfortumnate problem of being

.
the first person to listen to all of these lawyers talk, but

somebody’s got to be first.

Let me talk to you just a little bit

13 || about the questions that have been asked to you,

14 First of all, let me state something to you and mee if you |
16 || agree with this When we do a trial like this, and this is sort |
18]l of the second part of the trial, the trial'’s already happened;

17 they’ve been found quilty. You understand that?

18 PROSPECTIVE JUROR NO. 1: Yes, gir.

19 MR, SEATON: Okay. What we're doing now is trying to
20|l determine what their penalty will be. It’'s still a trial.

2H[ There*s going to be evidence put on before you so that you can

22

23 || other pergons who might be placed on the jury can decide what |

Ehelr pemalties should be.

Follow me so0 far?

IVEJUROR NO. 1+ Yom, sir.

- Ay

I=-35
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MR, SEATON: The defense attorneys, there are four of

]

them here who are representing these two individuals, are

3|l obviously--1 mean this doesn’t take a rocket scientist to figure
4fout--are going to be trying to convinee you that you should come

§[fback with one of the Jlesser penalties, like with the

6| possibili i i ibitity of

7]l parcle, but certainly not the death penalty. You underatand

8l that?

9 PROSPECTIVE JUROR NO. 1: Yesm, sir.

10 MR. SEATON: And I -can tell you as we stand here

11| talking now that myself, as ayrenresentative of the gtate, is

12jgoing to be suggesting to you that the death penalty is the

13- tappropriate penalty-

14 Now, what the Judge and the attorneys are geoing to try to-do

15{l in thig selection that we’re going through is to find twelve

18] jurors who are capable of coming back with any of those [:
Hlrpenaltiess—They're all sort of in neutral. They haven't heard

18llany of the evidence. They don’t know anything other than the

19 fact that these two have already been found guilty of first-

20 degree murder,

21 And-the defense attorneys would want you to be able to yo

22 ||into the jury delibaratinnrﬂomandaaytoyourselfT"weil74MMLi
23||I've got teo think about all the evidence I’'ve just heard and |
24l decide whether T*m guing to give them the death penalty, life I
B lwith, or 1iFE4WiEhQuETi——Aﬂd—EheygweH%é4W&ﬂE‘fﬁﬁ‘%ﬂ‘hﬁﬂ&ﬂﬁfY““*

T-40
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consider all three of those penalties just as I would. Do you

nnnnnnn

a PROSPECTIVE JUROR-NQ. 1: Yes, gir.

4 MR. SEATON: You have suggegted to Mr. Wolfbrandt that | |
5(a8 you sit here today you are leaning toward the death penalty,
6{{-and-yet you have heard nu evidence, My question Lo you izs: Can
7[|we assume that that isn’t a foregone conclusion in your mind,
g||that you will listen to all of the evidence that we put on before
9| YOU mMEZKe up your mind?

10 PROSPECTIVE JUROR NO. 1 Yes, oir.

" MR. SEATON: Have you made up your mind now?

12 PROSPECTIVE JURQR NO. 1l: Ng, sir.

13 MR. SERTON: Let me ask you the real Key question.

14}l Let’'s gay that Ms. Arriola was sitting in the chair of Dale

15 || Flanagan or Randy Moore. TIfnyyou were on trial and you are facing)
'] the death penalty, or life with, or life without, would vou want
twelve jurors sitting on the jury panel that have your frame of

18 lmind? I
19 PROSPECTIVE JUROR NO. 1: Yeg, gir

20 MR, SEATON: You are that willing and that open to

A listentoall of the evidence?

28 PROSPECTIVE JURCR NO., 1: Yes.

23 MR. SEATON: And you have no preconceived

24 THE COURT: I'm gorry. Folks, I can't take nods. 1

25 can‘t-take uh-huhs and huh-uhs, It*s either yes, or no. This is

305 ARNOED STREET EAS-VEGAS, INV- 89106 (702) 386-0430




being recorded, and the recording machine will not take a nod.

SPECTIVE JUROR NO. 1T I'm sSOrry.

Qr na.,

PROSPECTIVE JUROR NO. 1: Yes,

MR-—SEATON: You ate open and objective right miow?

PROSPECTIVE JURCR NQ. 1: Yes, gir.

MR. SEATON: And you don’t have any preconceived

Notiong? T

ME. SEATON: Okay Thank you I would. .

THE COURT: Mr. Wolfbrandt, any other questions from

her?

d
MR WOLFBRANDT: — Yes, sir.

THE COURT: And on the challenge?

MR, WOLFBRANDT: Yes, ma’am.

4

THE COURT: T’11 have to make a ruling as soon as you

get through on that,.

MR, WOLFBRANDT: Let’s see 1f I understood you

correctly, though. Desplte the questions of Mr. Seaton, you

still are going to require that the defense convince you that the

penalty after this hearing should be something other than death?

PROSPECTIVE JUROR NO, 1: I would like to listen to the

3 T LAS VEGAS, NV 39106 (707} 386-083C
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'whola thing before deciding. You asked me as in general: that’s

4]

what I thought. But I would 1ike to listen before make my

decision.

———

MR. WOLFBRANDT: You underaLand;;argmaybagyougdonLtTgﬁm}———447

I"m going to explain it you--that the death penalty is not

automatic in the state of Nevada. You do not Nave to impose the

7|l death penalty in any case. Do you understand that?

B8 PROSPECTIVE JUROR NO. 1: I didn’t know that

9 MR, WOLFBRANDT: Okay. Simply because gomebody has

10 b —3 i ) igcretion as

1M jl to what the penalty should be. Your hands are not tied. There —
2] 18 no mandatory death penalty in the state of Nevada.

13 Okay. Do you understand that now?

14 DHOSP—EME—G:URQR—I%B'.—}:—Y-QS,—ELI.

15 MR. WOLFBRANDT: Before you can even consider the |
18| poseibility of a death penalty, you ag the jury would have to

17 -determine that the State has PTOVED beyond a reasonable doubt at
18 leaaL4gna4aggrauating4gireumstaneeT—4{mﬁﬁHLA——ggggg“““““““
19 PROSPECTIVE JUROR NO, 1: Yes, gir

20 MR. WOLFBRANDT: Now, will you hold the State to that

At burden? In other words, will you require the State to prove to
22 |you, if you're selected;aagai;g;ornge—pxsvegte—yau—beyeﬁd a

|| reasonable doubt any aggravating circumstances that they’'ve

24 {ralleged?

25

PRO 01z make myge

1
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1|lclear, or I don't understand you, but I -- to me I would like to
z{ tigten and see if I'm selected. I can't say right offhand until
3T -- I'm sorry, but I‘m very nervous with this

4 THE COURT: Please, don’t be nervous. There are no

5| Tight Or wrong answers.

i) MR-V ANDT:— Relax, we don' t+

7 PROSPECTIVE JUROR NO. 1: It‘s hard to explain what I'm
8| feeling right now, and I'm getting very nervous now.

] MR. WOLFBRANDT: Okay. Well, just xelax., In criminal
10 prOcedures,—in criminal matters,deo youunderstand the concept

11 [ that the State hasg the burden of proof, that they have to prove
12| the case to you as a juror?

13 PRUSPECTIVE JUROR NO. 1; Yeg&, gir.

14 MR. ¥ : : ! ill you held
15]) the State to that burden and make them prove their case to you,

16|l a8 opposed to making the Defénse prove to you scomething else? In
T other worde, do you feel that the Dofense has ©o prove anythimg
1BH to you? =

19 THE COURT: May see counsgel at bench, please?

20 {Bench conference)

21 THE COURTT I have a little problem with your last

22 duty to

2% || determine the mitigating circumstances. If you sat there and did
24 lInothing and said nothing, this case wculd be reversed right

25 -quick. —So you do have a job to show mitigating circumstances.




Yes, Ms. Mounta? Now, 1f you ask me for case law; I don’t have

Z|[any case law. Thig just seems Lo me logically. Questions?

3 MR WOLFBRANDT: I don’t have to prove beyond a

4 || reasonable doubt.

5 THE COURT: No, no, no, but he said "We got nothing to
6([do."” You do have @ job, at least putting on mitigating

7l =irecur . ' i nd do nothing.

a" (Bench conference concluded)

9 ME. WOLFERANDT: Let me restate that, becausge I think I
10{[actually migspoke there. What we anticipate will happen is im
11|} penalty hearings such as this, the State goes first. They have
12 || the burden of proving t¢ you any aggravating circumstances that
13|| they feel exist, and they have the burden of proving that to you

E-9

L P, | )
|| beyond the reasonable doubt. Do you understand that?

15 PROSPECTIVE JUROR NO. 1: Yes, sir.

18 ME. WOLFBRANDT: It would be your decision as a juror
17l to determine whether or not the State has in fact proven to you
@ rany aggravating circumstances beyond a reasonable doubt; okay?

19 PROSPECTIVE JUROCR NO. 1: Right

20 MR. WOLFBRANDT: It is also the purpose of the defense
21|and the obligation of the defende to present to you any

22 lmitigating circumstances--in other words, evidence that you might
2 [l congider in order to mitigate any of the three forms of

24

punishments that you may consider. Do you understand that?

PROSPBUTLIVE JUROR NQ., 1: 1e3, 81r,.
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MR. WOLFBRANDT: Now, the Defense is not held to the

2 || same burden of proof. We do mot have to prove Lo you beyond a

3

4

&

]

7l if you are selected as a juror and when you're deliberating, if

all you determine that the State has in fact proven aggravating

9| circumstances, and further you find that in your mind there are
o no mitigating circumstances, you still do neot have toimpose a

11{l death penalty. You can consider and impose any of the other two
12 || possible punishments. Do you understand that?

15 PROSPECTIVE JUROR NO. 1: Yes, Bir.

14

15|l of the three possible punishments after you’ve heard all the

16 || evidence and deliberated?

17 PROSPECTIVE JUROR NO. 1: Yes, sir.

18 THE COURT:+Motionitodischarge is denied. Please

18 || continue.,

20 MR. WOLFBRANDT: Is there anything about the nature of
27|l the case iteself as wam described to you by Mr, Seaton that causes
22 [l you concern or difficulty in sitting as a—p£95pEGLi¥E—quG£—hEI£ﬁL44444I7
23 PROSPECTIVE JUROR NO. 1: Tt's the first time I've been
24

here, 50 everything -- even though it wasn’t a murder case I

would still be nervous just being here; that T don’t really




1 )| enjey.
o MR WOL : . nat—I'm
sl concerned with though, is there any -- T mean you heard the
4 || factual pattern as described by Mr, Seaton. Did you not?
5 PROSPECTIVE JUROR NO., 1: Yesg, sir.
] MR- LFBRANDT: Okay. Tg8 there anything about the
7|l fact that this was a double homicide and that the victims were
8| relatives of Mr. Flanagan, does that cause you any concern Or any
9| difficulty inm you being seated af¥ a perepective Juror?
10 EBRO HNO— 1 , 8ir,
" MR. WOLFBRANDT: Have you ever had discussions, just
12 || general discusslons with friends or at social gatherings or
faywhatnot,about—the death penalty?
14 PROSPECTIVE JUROR NO. 1: Occasionally, not often, but |
15| I have had some, yes, gir.
16 ME. WOLFBRANDT: Do you have your own pers2cnal opinicn
17 {| about the death penalty?
18 PROSPECTIVE JUROR NO. 1: Yes, sir.
19 MR. WOLFBRANDT: Has that opinion changed at all over
20| the years?
21 PROSPECTIVE JUROR NO. 1: I don’'t think so, sir.
2 MR. WOLFBRANDT: What type of case do you feel -- or
23 ||do you feel that there are certain cases that require the death
24 |i penaley?
25 PROSPECTIVE JUROR NO. 1; If a pergon im found guilty,
I-47
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I imagine so,

2 MR, WOLFBRANDT: TIn other words, in your mind, even
3 thoughgliuegtold—yeu—earliEfgthatgdeath‘pena1Cy in Nevada iz not
4 || mandatory, in your pérsonal opinion do you feel that there are— |+
Flfcages where in your mind theﬁéeath penalty is mandatory?
8 PROSPECTIVE JURQR NOU, 1: Well, I think if a person is
7l found guilty and a person is guilty. I think it should be a death
Bl penalty; but like I said, T have to listen
9 This is my First time. I'm 80rry, I’m very nervous here.
10 MR-—WOLFBRANDT: I understand that. You have to
Mflegually unﬂerEtandADMEAGDHG9¥H—a64WE}%T“MIT‘MDDIE‘hHH‘bEEn found
12llguilty of two murders. &nd what we want is a jury that is net
| leaming one way or the other, but is going to consider and
14 |l congider all three forme of purrishment and then make a decision
15flat the end.
16 But what I want to make._sure is that is that you are
7 answering truthfully that yd%ﬁ personal opinion ig not such rhat
18 »ight now-starting outof the blocks, because he ig already

:
19|l convicted of two murders, that the only option—in your mind is
7l the death penalty.
21 PROSPECTIVE JURCR NO. 1: T would gay, ves, sir.
22 MR WOLFBRANDT: Judge, again I would renew my
23|l challenge for cause.
24 THE COURT: Mr. Seaton, Please, let’s not go back
25 through the whole scenario again,
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MR. SEATON: No, T-understand. The problem that we’re

2]l having here is there’s probably a little bit of a language

3 problem as well as the nervousness? Am I correct in assuming

4l that? e

5 PROSPECTIVE JUROR NO. 1: Yes, gir.

& MR. SEATON: Qkay. You know what? Let me tell you

7 something else. If you want to ask us any questions to

8[| straighten out what we’re gaying, please feel free to, We can
9|l talk back and forth here. This hopefully is more of a

W conversation than lecturs, but we need to tell you a little bit

Nl about the law,

12 The law requires that the twelve people that go inte the

¥ Jury deliberation room could actually think about all three

4l penalties; ] . Woltbran us

¥l now, it sort of sounded to me, and I think maybe to the Judge,
®l[like you may have made up your mind--that in your mind if a

|| person ig found quilty of first-degree murder and they actually

@ }ldid it, then they should get the death penalty without much |
19l regard to anything else

20 And these two have been found guilty., They are guilty of

I jithe crimes of killing Dale Flanagan’s grandparents. We know Ehat
221 roday. And this jury, whoever it is that's chosen, can't —
2|l challenge that at all. It’g just something that’s a given right |
241 now.

25

Andd what—we—wantgtogknqwtia:‘and‘maybe I can explain thisg a

-
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237 E0L

little bit more. You’ve heard aggravating circumgtances and

2|imitigating circumatances, and this may help out the whole panel,
3{and you’ll learn that we talk about this a lot at the very
4| beginning. And then once everybody understands the procedures, |
5||we can go through the guestions more gquickly. That’s why you're
6| sort of a gulnea pig at this time, I know.
7 The aggravating circumstances are things that I, the State;
8llmust prove to you beyond a reascnable doubt and must show you
9|l that these things exist. And these are things that the Nevada
10 legisiaturE‘has‘tﬂid‘Uﬁ‘wii?:make a firgt-degree murder case
11}l worse than a normal first-degree murder case.
12 Just as an example, if a fireman or a policeman is killed in
13| the line Of duiy--and that wasn’t the case here--that would make

i Wit worse, and that would aggravate the first-degree murder case.

| 15| Tf torture wag used, if it was done during a robbery, or a
16 i burglary, or there are various things, that if those things are
17 pregent 1n a case, it makea the case worse, it aggravates It and
18ilit allo j i ;
19 On the other sidagﬁfgthgfggin4LhQugh+4lngkinggangingtmmn444f
#0 ]l thelr perspective, there are mitigating things, things that say
2t good things about the Defendanc. And the legislature has said it
2% |l can be anything--they got good grades in school, they were nice —
@ | to their friends, they belcnéed to gertain clubs--just good |
24)'things that happened to the Defendant. And what this system of
25

ouUrs reqgquires you @g JUrors to do0 18 it’g sort of a threefold

8- ARNOLD FTREET LAS VEGAS NV sotod L) 3R Og Wy




process, I think.

the testimony I put on and decide have I proven to you that there

are aggravating circumstancesg beyond a reasonable doubt.

whatever evidence they might have put on, or even brought out in

crogg-examination of the State’s witnegses and declde: Are there

0

things that mitigate this crime? Are these otherwise nice

11

ple, and they’'ve led good lives and they have good friends
ople, and th .

12

and people care about them and whatever the mitigation might be?

And then the law requires you to weigh the mitigation,

-
I

1 a P S S L] - 3+t
whatever 1t ig, whatever you've declided on against the

15

doubt. And by the way, they don’'t have to prove the mitigation

beyond a reagonable doubt; they just have to show 1t to you.

L ¥ PO SV, TV S TP ™ 3 Ml wpeary yama el A=Y om Apn e 2 g Yoy
Youtake thoge twothingsand you weigh them—and—if the

then the law saye you are entitled to coneider the death penalty,

not that you must give it,

a] Py Ha_ﬂ_se_e_therej_s_a T e g J b PO OO S CIEPOERO T SO S S
(=17 A ALY S A0 Lildd . WO WU LLLLUAUAYIL LW oL LU

doubt, if the mitigation outweighs the aggravation, then you

can’'t give the death penalty. The law says you are not allowed

3059 AKNOLD STREET LAS VEGAS, NV 89105 {70Ly 360810




Lo in thar circumstance.

Do you £ol)

Q

4]

w-evervthing that I've said so far?

3 PROSPECTIVE JUROR NO. 1: Yeg, air-.

4 MR, SEATON: Okay. Are getting less nervous?

5 FROSPECTIVE JURCE NO, “1: Yes, gir.

8 MR . SEATON: Good, me too.

7 THE COURT: Excuse . —3 (2)4 b

8 ||have any mistake. When Mr. .Seaton says "I," he means the State

g ofNevada, ‘

10 MR SEAIQN+——¥@ST—a1wayﬁgthat. 80 that sort of boils
11{jus down to how you're going to conduct yourself in thig
12jjparticular case. What all of us want, and we need ta know if you|
t3reanagree with this, and it sort of sounds like maybe you're

14 [|having tr i it j

15| communicating well, and that’s what I want to make sure we're
¥ rable to do hera.

17 What we all want in this case is when you’re sitting on the
18 || jury, Randy Moore and Dale Flé\ﬂ&g&ﬂ—&ﬂd—bﬁeﬁm to

19|/ feel like they’ve got a chance with you, that you might vote with
20rthe posgibility of parole, of .without the possibility of parcle.
21 fJust like I have a right to feél that you might vote for the |
22 || death penalty. You gee what I'm sayingz |
23 PROSPECTIVE JUROR NO. 1: Yes, gir.

24 MR- SEATON: And you before -- the reagson I jumped up

25 )land started chatting with you again is that you seemed to
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H-

ndicated t6 Mr. Wolfbrandt that because a person is found guilty

o

f firat-degree murder; you pretty much think that that ought to

be the death penalty

Now, I'm not telling vou to change your answer. The only | |

thing we want is the truth frem you. And ag the Judge said,

fheregaEE—nB—WfBﬁg—aﬂBWEfﬁT“NUbody is going to hold one answer

or another against you. We just want to find out how you‘re

Lteeling so that we all feel comfortable with you sitting on the

jury.

L Y

the question of: As you're

Q-

S0 I guess it beoils dowd t

gitting here now, would you be willing to listen to all of the

evidence before coming to any conclusion?

PROSPECTIVE JUROR N@. 1: I feel -- I mean, in general

what I feel is if a person is guilty of a crime, he should have

the death penalty,

MR. SEATON: Okay.

PROSPECTIVE JUROR NC. 1: That’s my belief,

MR. SEATON; Would-you be willing, depemting on the

evidenge that is being presented to you, to change that Gpiﬁiﬁﬁr

and -- do they have the chance with you of the evidence coming

outin-a ecertain way that you might vote for the 1ife with Che

possibility or without the possibility?

PROSPECTIVE JUROR NO. 1: T4 have to ligten +o the

rest, but T mean my general feeling is if somebody commits a

I think that they should have the death

Ju? ARNOLD ﬂnm—l;m%ﬁs—m (701} 386.0810




penalty.

MR SEATON: All right. Judge, my response is I don’t

think enOugﬂ;haSgcame—gua—fGf—&*ﬂ&ﬂﬁé‘tﬁﬁiﬁéﬁj@ at this time. T

leave it to the Court’s discretion.

+HE LUURT: I'm going to sustain the challenge at this

tima+4gli¥9—heaEé—thganEWELH, and any burden that’s Put upon the

Defendants in this kind of drhearing puts the Defendant ar a

disadvantage. The jury must set agide any convictions that they

?

=

r—have and determine the case only from the evidence it hears

h

ke

from the gtand.

And with certain rare exceptions, I will tell the jury that

\
n—this

(58

dt the time when I read the instructions. But T think

=

case there may or may not be & language problem. I don’t know.

But ip all falrness to all parties concerned, I'm going to excuse

her,

M=. Alma, thank you very much for coming down, and thank you

for your cander. Report back ta the jury commissioner and tell

him I have excused you.

PROSPECTIVE JUROR*NO. 1: gExcused mepr —

tHE COURT: Report back to the Jury commisgicner and

tell him I have excused you,

PROSEECTIVE J"PORANQT—1144¥EBT‘Bir, thank vyou.

THE COURT: And thank you very —mueh —for —coming
down:

MR, SCHIRCK: Your Homor, may we approach the bench for
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a second?

o

THE COURT: Yes, you may.

3 (Banch conference)
4 THE COURT: Before vou gtart, there’s something I want {
| &l to talk about. Ms. Mounts, please join us.
I 6 MS. MOUNTS: Sorry, your HONOT.
I 7 THE CQURT: (Indiscernible)
| a {Indiscernible colloquy)
I ] UNIDENTIFIED COUNSEL: On the record that ie the
! 1Hdunbeat—thing T ve ever heard;
| 11 THE COURT: I want you to understand that this is being
I 12| tranacribed.
13 UNIDENTIFIED COUNSEL: T understand. That's why I
14 legaid it. I said the same thing to the Supreme Court in
15 || arqument ,
bl THE COURT: T don’t want to have any problems.
17 MR. " SCHIECK: I don’t know if you’ve noticed but the
1Bl Railiff from DepartmentIX has come down. Both Mr, Wolfbrandt
19fland I have matters trailing, and they’re ready for us. The next
20 juror’s going to be his anyway. Can I just be excused. go up and
2H-take care of this mattsr, and then come back.
a2 THE COURT:—Oh, go right ahead:
2 MRE. SEATON: I just wanted to let the Court know.
24 (Bench conference concliuded)
25 {Mr—Schieck exits courtroom)

O ARNOID SRR 1S VEGAS NV 89106 {702) 3860830
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THE COURT: The Clerk will now draw one additional

2 || Dame.

3 THECLERX:—Jamil Ur Rehman, Badge No. 499, R-E-H-M-3A-

ol N, W

5 THE COURT: Mr., Rehman, please come forth and take the

& [ ¥eat just vacatced.

7 $ir, how long have you lived in Clark County, Nevada?

B PROSPECTIVE JUROR NO. 1: About eleven years.

8 THE COURT: Where were you born and raised?

10 PRUGPECTIVE JUROR NO. 1: T was born in Pakistan.

1 THE - COURT:— Where in Pakistan?

12 PROSPECTIVE JUROR NO. 1: Opilahoxr, yas.

13 THE COURT: How loﬁg“have You been in the United

M States?

15 FPROSPECTIVE JURCR NO. 1: Eleven years.

18 THE COURT: What fs{your educaticnal background?

17 PROSPECTIVE JUROR NO. 1: I have a Bachelor’'s of

18|l Science in computer scisnce, r4
19 T : : l
20 PROSPECTIVE JUROR NO. 1: Yes I
21 THE COURT: Did you take any courses in what is know as
2~=—any law course in collegqe?

23 FROSPECTIVE JURCOR NO. 1: I‘'ve taken a c¢riminal |

24 | justice, the freshman course.

THE COURT: And what college was Chat, sir?
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PROSPECTIVE JUROR NO. 1: Excuse me?

2 THE COURT: At what college?

3 PROSPECTIVE JURCR NO. 1 U N. L. V.

4 THE COURT: Where did you graduate from -- let me |
5 || rephrase it. Which college did you graduate from?

g PROSPECTIVE JUROR NOU, 1: U.N.L.,V.

7 THE COUR¥+4—Ba—yeufha}d—an“ ather degrees?

8 PROSPECTIVE JUROR NO. 1: No

a THE COURT: What has been your employment over the last
10| ten years? ‘

11 FROSPECTIVE JURGR NO. 1: I've been working for

12 || Lockheed Engineering and Sciences Company as a computer

13 || programmer.

14 THE COURT: And who do you work for now?

15 EPRQ —L ! i i <
18 THE COURT: What ig your religious preference?

17 PROSFPECTIVE JUROR NO. 1: I am a Muslim,

18 THE COURT: Do you atternd the mosque regularly?

19 PROSPECTIVE JURORNO-—1+— When I can, yes, I do-

20 THE COURT: How old are you, gir?

21 PROSPECTIVE JURQR NO. 1: I am thirty-cone,.

22 THE COURT: Arm you married or single?

23 PROSP NO- 1+ T'm married.

24 THE COURT: I8 your wife employed?

25 PROSPECTIVE JUROR NO. 1: No, she’'s not,
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THE COURT: Do you have any children?

2 PROSPECTIVE JUROR. EIO. +: No,
3 THE COURT: Are you acquainted witheither of the
a4/l Refendants or their attorneys?
[ PROSPECTIVE JUROR NO, 1: No.
6 THE COURT: Are yvou acquainted with any member of the
7 District Attorney’'s Office or anybody in the District Attorney's
gl Cffice?
9 PROSPECTIVE JUROR NO. 1l: Na.
10 THE COURT: Did you recognize any of the persong whoge
11{| names have been give to you as posgible prosecution witnesses?
12 PROSPECTIVE JUROR NO. 1: No.
13 THE COURT: Are you now involved in, or have you ever
14| been involved in, any law enforcement work?
15 OSPECTIVE JUROR NO— 1: No-
16 THE CQURT: Do you have any cloge friends or relatives
17 || who are members of any law enforcement agency?
18 PROSPECTIVE JUROUR NO. 1: No, 0o I doa't,
19 THECOURT:—Have you ever appeared as a witnessinany
20 criminal progecution?
21 PROSPECTIVE JURQR NOQ, 1: No.
22 THE COURT: Have you ever served on any kind of a jury
23 before?
24 PROSPECTIVE JURQOR NO, 1: Neo.
25 THE COURT: Have you ever been in the military gervice?
. I-58
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PROSPECTIVE JUROR NO. 1: No, I haven’t.

)

HE COURT: Can you and will you follow the Court's

3|} instructions on the law even though you may differ with them?
4 PROSPECTIVE JUROR NO. 1: Depending on the
i circumstances.
8 THE-COURT:+— Would you mind explaining, sir?
. 7 PROSPECTIVE JUROR NO. 1: Like, persocnally I believe in
E 8|l death penalty, but I know tﬁéfe have been crimes of passion where
o || people Kill each other.
10 THE-COURT:—But my question’s mot on the factuals., T
11| will give you a set of rules to guide you by. Perhaps I can give
12} you -- this is perhaps the best example.
13 You have seen and you've heard gso many times on T.V. and the
14 | movies and God knows where else, "You can’t convict me on
15! circumstantial evidence." I want you to understand that T would
18] instruct you that you ¢an be convicted on circumstantial
17|l evidence. And you’ve heard that 80 many times a lot of folks
18|f believe that.
| 19 I'm asking you: Can you set agide any viewpoint that you
; 20| may have as to what the law should be, or what the law ouaght to
2t be, or what it is someplace elge, and follow the Court’'s
21 ingtructiongs on the law?
23 PROSPECTIVE JUROR ND. 1: Yes, T can,.
<4 THE COURT: In the state of Nevada there are three
25 possible forms of punishment that the Jury may consider and then
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select the one that they believe is the most appropriate under
L4

the law and facts of this case. Those three pogsible forms of

hment are: (a} the imposition of the death penalty;

b) 1i i ili H

(c) life imprigonment with the posgibility of parole. Do you

undergtand that, air?

PROSPECTIVE JUROR NO. 1 Yes, I do.
] . =
THE COURT: In your present state of mind, can you, it

you are selected as a juror, consider equally all three posagible

forms of punishment and then select the one that you feel is

-
mogtappropriate?

PROSPECTIVE JUROR NO. 1. Say that agalﬂ?

THE COURT: Do you have any conscientious, moral or

religious objections to the imposition of the death penalty?

PROSPECTIVE JUROR NGO~ 1+ No.

THE COURT: You indicated a minute ago that you felt

that the death penalty was appropriate. We’ve juat gone through

a series of guestions from the juror before you con that aspect,
Doycu-understand that there must be a unanimous verdict of all

the jurors for either of those sentences, whether they be death

of life with or life without the possibility of parole?

PROSPECTIVE JUROR NO. 1: Yes.

OURT:—And the jury must consider all those in

1ight of the evidence they hear from the gtand. Both the State
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understand that, sir?

z PROUSPECTIVE JUROR NO. 1: Yesz, I do.
3 THE CQQURT: —And where you-indicate you'll be that when
4llone has committed a murder, one -- of the death penalty ig -- 7 |
5( believe you indicated it was available or you believed in that.
6{{Are you saying that you believe in mandatory death penalty?

I 7 PROSPECTIVE JUROR NG. 1: T feel, depending on the

: 8llnature of the crime. Like personally, I think people who kill
¢l children should be executed.
10 TH H .
1 of
12||this mtate requires the jury or whoever is selected as a jury to
¥ || hear all the evidence before it makes up itz mind. And when you
M back in the jury room to deliberate, we expect you to voice your
15 llopinion and listen to the opinions of the others, 3o we may get a
16 || fair and impartial verdict, .Do you understand that, sir?
17 FROSPECTIVE JUROR NO. 1: Yes, I do.
18 THE COURT: Can you set aside any previous convictions
18 one
2| pof the three causes I've just given you on the evidence you have
tiheard or will hear from the gtand?
22 PROSPECTIVE JUROR NO. 1:  Yes, I can:
23 THE COURT: Mr. Wolfbrandt? OCh, T have one more
4 llquestion -- two other questions. If you were either of the
25

Defendants, would you want twelve people in your present atate ot
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® - @
+mind to sit and judge your case?
a FROSPECTIVE JUROQR NO. 1: No, I wouldn’t,
3 THE COURT: AN why not, sir?
L 4|l PROSPECTIVE JURCR NOQ. 1: Cause nobody wants to die.
L] THE COURT: Mr. Wolfbrandt?
8 MR. WOLFBRANDT: Thank you, your HoOnor,
7 THE COURT:; Should I challenge or not?
8 MR. WOLFBRANDT: Yes, your Honor.
g THE COURT: Ms. Mounts, you folks join in?
10 M3, MOUNTS: We do, your HOmnor.
11 TH : 2 ton?
12 M. SEATON; What is the bapis of the challenge?
13 THE COURT: The basis, Counsel, is that he's indicated,
14|\ one, he has a belief that if one is killed, cone should get the
5
18 [ him whether or not if he would sit in the place of the
17 || befendants, if he was asked if he were in his place, and he
18 ||wanted a jury to come forward with twelve folks like himmelf:
19 (| The record’s there, Mr. Seaton,.and his answer wasg, no, he
20 | wouldn't.., The guestion wag why. Because of the death penalty.
21 || 8o please gee...
22 . H ' ould not—makea fairand
23 | impartial juror?
24 PROSPECTIVE JUROR NO. 1: T think I can make a fairx and
25 || {mpartial juror because I think analytically.
I-62
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MR. SEATON: I'm gsorry, vou think analvticallvy?

2 PRUSPECTIVE JUROR NG. 1: Yes,.

3 MR—SBATON:—That's what you said?

4] = PROSPECTIVE JUROR NO. 1: Yes

5 MR. SEATON: Okay.M

8 PROSPECTIVE JUROR NO. 1: Cauge I've been in the

7| computer profession for a long time,

8 MR. SEATON: Dale Flanagan and Randolph Moore may not
9| think analytically. They want to know they’ve got somebody on
10 the jury that might vote their way. Might you not vote their
N Hway? Ts that the likelihood that we’re looking at here?

12 PROSPECTIVE JURCR NO, 1: That’'s one of the

13| possibilities, yes.

14 MR, SEATON: OQkay.n~dt’s a possibility. There's a

15l pogaibility you might not vote the way of the State as well, is
8l there not?

LA | PROSPECTIVE JUROR*NO. 1: Correct.

18 MR- SEATONT When you tuld the Judge that if you were
19 gitting in one of these two chairs here, you wouldn‘t want a

20|l Juror like yourself, how did you mean that? Can you explain that
2 for us?

2 PROSPECTIVE JUROR NO. 1r Well, like I said, nobody
23 || wants to die, so T wouldn’t want somebody just to execute me., If
24T know I have done a crime, and I'm guilty of it, I’d rather

25

serve the time than to die.
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MR. SEATON: Sir, there are going to be twelve jurors

mately wit inm judgment of Mr. Moore and Mr. Flanagan.

fes
=
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What Mrnglanagan—and—MfT—M66fe—ar54entitied‘tv‘aré‘twe1ve

| a||people, all of whom j EE—

4
§[{circumstances, come back with a finding of something legs than

¢ [death Just as the State iz entitled to have twelve people who
7llcould posaibly come back with a verdiet of death,; given the right
gj|set of circumstances. Do you follow that?

9 FROSPECTIVE JURCOR NO, 1: Yes, I do.

10 MR:—SEATON: Do you agres with that?

11 FPROSPECTIVE JUROR NO, 1: Yes, I -- that’'s what jury is
12)|all akout.

3 MR. SBATON: Okay. I think the last question that you
14 answered onthe questionnaire was that you would want to rely on
15 | seeing the evidence befare you made any decision, something to
16| that effect. Is that correct?

1? PROSPECTIVE JUROR NO. 1: Correct.

18 MR . SEATON: —And do you believe that truly?

19 PROSPECTIVE JUROR I : . ! just—sit
0 (lhere and execute somebody. I'm going to have to think twice

2+ {fabout 1t

22 ; o ; that I'm trying
2 |lto point out is that when twelve people are finally seated on
4lthat jury, the very strong likelihood is that all twelve of them
25 will—have the capacity, the ability, to render a death verdict
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against these two individuals. Is it that possibility that made

YOu say that you wouldn't want twelve people on the jury -- are

]
«
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| believe in the death penalty at all if you were sitting in this

chair?

PROSPECTIVE JUROR NO, 1 Yeah, I guesgssg., If I were

MR, SBATON: T don't know how analytical that it, but

it's pretty smart. But with it in mind that -- well, we’ve got

different interests here, the State and the Defense.  The State

e does not

Those are two diametrically-opposed propositions. Nobody’s going

to be happy; nobody’'s going to have their jury. 5o I want to

reask the question with that inm mind:

people up there who are truly able to render any one of the three

decisions, and you're one of them, Now, if you were sitting down

LY A4 Ay g

o £y e ammp duogm
LIS TUuLy L& Silily LA

: o, i : T LI 1 P S T
intheir chair, knowing that that*s the wa

“q
n)

bha, would vou be satisfied with the jury composed of twelve

people who were just like you are?

PROSPECTIVE JUROR NCO, 1: I think I will be satisfied.

MR Falnl Fal 1r 13 ot dn 3 oy
i, Q08 1LVIV, 10U WO a oe 8atis

PROSPECTIVE JUROR NQ. 1: Yes,

MR. SEATON: And I would resist their c¢hallenge,

Judge,
51765
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1 THE COURT: Okay. Any other questiong on this one
2 fague?
3 MR. WALL: If T might Just with some follow-up
4||questions. I think the recnrﬁ'sgcleazTAané—that—the—chaiieuge*‘*““‘”
o[ 8heuld be sustained. If you want me to go further,
6 THE COURTr No, only if vou feel you must go into it,
7Zllg9ir. I'm ready to render a deeision. But if you feel vou must
8[[go into it further... P
9 MR. WALL: Well, if you're considering gustaining the
10 ftobjection, I don‘t need to go any further,
n THE COURT: Coungel, whether I am or am not, you have a
I 2llright to give questions. Those are known ag tactics,
I 13 MR.“WALL: Then, yes, I would 1like to proc¢eed further
| 4flon this issue, in this area.
15 THE COURT: You may do so. Ir
16 MR. WALL: Mr. Rehman, earlier in the Judge's I»
rquestioning, you indicated that it kind of depended on the facts
18|[in the caseTgthatgiﬁ—%his—wefe—a—crime*cf‘passion then you could
19 ]| see where a death penalty in your mind might not even be
20 rappropriate at all. Okay. We understand this is not a situation
21||where thig was a crime of passion, right?
22 PROSPECTIVE JUROR-NO-—1+Okay-
23 MR. WALL: Okay, 1In fact, in the jury questionnaire on|
4 llpage 7, as well as this morning, you‘ve been given a amet of
25 £ if3 ing the Court and everyone’s attention
I-66
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1llto page 7 where... Ve

7 THE COURT: May I have a question number on page 77

a MR, : ! i == it

4 || heading, "Pretrial Publicity,"

5 THE COURT: What‘s the number? Every question has a

& {Tmamber.

7 MR, WALL: Just above 58

8 THE COURT: Thank you. That's much faster when you

gl look for 58 than number...

10 MR. WALL: Okay. Whether the Defense agrees with the

11|l conviction is irrelevant for this proceeding. You were told in |
12|/ the questionnaire that in this case Dale Flanagan and Randy Meoore

19 || have been convicted of killihg Dale’s grandparents, and that the

T i i i i . .

1Sl those are the facts of thie case

16 With those factg in mind, can you consider any of the other

17 || poseible punishments other tharn the death penalty?y And because

18l welre not—talking about the killing of a pelice officer, the

19l killing of a child I mean, these are the facts that we’re

20 || talking about here. B
a 8o with those facts and the knowledge that those are those I
22l facts, can you consider any of the other two possible |

23 || puniahments?

24 PROSPECTIVE JUROR NO. 1: I think I can.

N
3

MR WALL: Can youwrcdonsider them equally?
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PROSPECTIVE JUROR NO. 1: I can condider them equally,

2|[yes.

3 MR, : . t going to move on.
4 THE COURT: What number on the page before?

5 MR. WALL: T guess -- we do have the challenge for

§| cause, and I‘1l submit that €& the Court.

7 THE COURTy Denied— Now, it your — 1 have one more
8|l question to ask. Mr, Rehman, do you know of any reason

9 || whatsoever, whether I've asked you or not, why you cannot sit as
10f|a fair and impartlial juror on this case?

AN PROSPECTIVE JURQR NO, 1: No, I really don't.

12 THE COURT: Now, Mr, Wolfbrandt

13 MR. WOLFERANDT: It must be page 6 here, your Honor,

4l although there’'s no page num -- oh, there it is. Page 6, it's

15t got—the noteat the bottom of the page. But for the purpose of
16|lthie question, T'm on Question 38 at the top of the page.

17 THE COURT: Thank you,.

18 MR. WOLFBRANDT: oiﬁy. Now, that was where your

18 | opinion of the criminal justice system, you answered you think

20 || the system works very well if not abused by legal loopholes and I47
21| technicalities. |
s PROSPECTIVE JUROR NO. 1: Good.

23

24|l that the reason that we’re here now and that there has been ten
25

vears in between iz because there have heen some irregularities

I-68
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and that the Supreme Court has directed Cthis new hearing. 1In

L]

light of your answer to that question, does that -- going to

3| influence your decision in any way?

4 PROSFECTIVE JUROR NO. 1: No, but I'm just surprised it
§|ftook so long to get to this point.

8 - : : p ill not consider that
7]l fact in any of your deliberations, will you?r

8 PROSPECTIVE JUROR NO. 1: Oh, no. No.

9 THE COURT: Let me state for all concerned, You may not
1wl considexr those facts, that it‘s taken this long to get here.

" MR. WOLFBRANDT: Thank you, Judge. And you're going to
2] put that totally out of your mind.

13 PROSPECTIVE JUROR NO, 1: Yes, air,

14 MR : Y- Now, you note at the very

15 || bottom of that page, though, it said you also think a speedy

¥ trial and capital punishment can save taxpayers a lot of money.
7| ¥Youunderstand that’s not the interest of anybody here today?

18 PROSPECTIVE JUROR NO. 1: Veg

19 MR. WOLFBRANDT: Okay. And whether that's your

0 personal belief or not, yOou can set that aside and then follow

21l the instructions of the Judge, won't you?

22 PROSPECTIVE JUROR NO. 1+ Yes, T can.— Tt's something I
¢ ||picked up when I was taking my criminal juatice clags.

24 4HE COURT: Now you know why we have three years of

26 law

I-69
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MR. WOLFBRANDT: You've got an older brother who’s a

¢ || legal assistant?

3 PROSPECTIVE JUROR NO-—1+ Yes.

4 MR. WOLFBRANDT: Okay. I8 he here in Lasg Vegag? | -
5 FROSPECTIVE JUROR NO, 1: No, He worka in Pakisgtan,

3 ME. WOLFBRANDT: Oh, in Pakistan.

7 PROSPECTIVE JUROR NO+— 1+ Yeg, oirs

| MR. WOLFBRANDT: Okay. Do vou discuss with him at all
gflthe differences in the legal system in Pakigtan versus the legal
0 || system here in the Umited Stakes?

1 BPRO Lt d imea-
12} And he just started this legal work, what, two years ago.

13 MR. WOLFBRANDT: Yesterday, everybody was here for a

W pretty fatr amount of time, and then for some time this morming.
15 Before coming in here yesterday afterncon and then today, did you
168 [[discuss any of thig case with any of the other progpective

17 [{ Jurors? Cause you all had some underatanding ag a regult of the
18l questiomnaire,; did you have any convargations with any of the

18 l other prospective jurors about thisg?

20 PROSPECTIVE JURQOR NO. 1; Just briefly. I guess why it
21| took =20 long, cause we didn’t know it was a re -- they’re already
22 Hconvieted,

23|[in ten years,

24 MR. WOLFBRANDT: Did you have any conversations with

any other prospective jurors who might have said that they knew

¥ ARNOIDSTREET — IAS VEGAS, RV P06 (703) 566-0E30
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1] facts about this case or that they were familiar with this cage?

2 PROSFECTIVE JUROR NO. 1: No,

3

4|[any of the other prospective Jjurors have any impact where it

9 [|would intluence your decision should you be selected as a juror
gllin this case?

7 PROSPECTIVE JURQR NO. 1: No-

8 MR. WOLFBRANDT: And the reason why T ask that is

arx

9 berause your decision is to be based solely upon the evidence

0Jithat you hear in the proceedings here and in conjunction with the

instructions that will be given by the Court.

12 PROSPECTIVE JUROR NO. 1: Correct, ves.

13 VK. WOLFBRANDT: Okay? And not about any discussions
14 ll you may-have-had previously or anything you may have read in the
1% | newspaper. You understand that?

1o PROSPECTIVE JUROR NO., 1: Yes, I do.

17 MR, WOLFBRANDT: And can you...

18 THE-COURT:—Counsel; do you mean any discussion he may
19 ) have had with anyone elae prior to the cage going to the Jury?
20 MR. WOLFERANDT: Correct.

21 PROSPECTIVE JUROR No 1: Yes, sir.

22 MR. : -—= n set any

2 || other prior conversations you may have had, you can set that
3 d . []
“Tl[as1de and base your decision eolely on this case -- on the
2 levidence in this case?
I-71
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PROSPECTIVE JUROR NO. 1: Yes, I caq

MR, WOLFBRANDT: Have you had any general discussions

abgug—the—éeath—pedalty'amonézfriends OF ¢hurch members, or

4 || members of your helief?
5 PROSPECTIVE JUROR NO. 1: With friends, and alsoc in a
& |[debate at schosl -- in college. It was a speech class.

MR WOLFBRANDT: In a speech claas. ..

8 PROSPECTIVE JUROR NGO, 1: Yeg.

9 MR. WOLFERANDT: ...you participated in a debate?

10 PRUSPECTIVE JUROR NO. 1: Yes, I did. That was my

11|l speech for the semester.

12 MR. WOLFBRANDT: Was that & topie that was assigned by
13 [| the teacher to everyone, or was that...

—
5

PROSPECTIVE JUROR NO. 1: Yesg, 1t...

15 MR WOLFBRANDT: .y a topic that you selected on your
16 || ownt?
17 PROSPECTIVE JUROR NO. 1: I selacted the tapic
18 MR. WOLFBRANDT: And were you -- in your speech, were
19 Il yon advocating the death penalty or were you speaking agalnst it?
20 PROSPECTIVEAJURDR4HD+41+44I—was—adveeating it
g MR. WOLFBRANDT: And you had a choice of picking one
22rdirection or the other? In other words, you could -- your choice
23 |[was to adVOCate—ﬁhe—dﬂaEhgﬁéﬁaitY‘ﬁr‘tU‘Bpeak against it?
24 PROSPECTIVE JUROR NO. 1: It was up to me, Go either
25 way,

L. L-72
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MR. WOLFBRANDT: Q(kay. And did you select that

sj|direction because that’g your pergonal opinion?

3 PROSPECTIVE JUROR NO-—1L: Yes:

4 MR. WOLFERANDT: That is also consistent with your

5| beliefs and teachings in the'Muslim faith, is it not?

] PROSPECTIVE JUROR NO. 1:; Yes. Part of it is.

7 MR . WOLFERANDT: Has your opinion, your personal

g8l opinion, about the death penalty and when it’'s appropriate ever
g || changed over the years?

10 PROSPECTIVE JUROR NO, 1t Ses, kack then I used to

b

12 i the years I've seen or heard about so many crimee, crimes of

13 || passion, and I’'ve come to an understanding that sometimes we
Hshould be lenient on people,

15 MR. WOLFERANDT: So now you kind of believe that every
18 || pame should be determined on its own particular merits?

17 PROSPECTIVE JUROR NO. 1: Correct. It should be

18 treated as individual case.

12 MR. WOLFBRANDT: And that's your belief today?

20 PROSPECTIVE JUROR NO. 1: Yes.

21 MR. WOLFBRANDT: And as you heard some of my gquestions
22learlier, do you understand that Nevada does not have a mandatory
23 l death penalty?

24

PROSPECTIVE JUROR NQ, 1: Yes, I can recall that.

=9

MR. WOLFBRANDT: OKay. And do you agree with that, or
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can you live with that?

2 PROSFECTIVE JUROR NO. 1: I c¢an live with it.

3 MR. : . in-your -mind,
4|[do you have any set of facts that in your opinion requires a

5 (| death penalty and no other option?

& PROSPECTIVE JUROR NO. 1: No, I don’t have any.

7 MR. WOLFBRANDT: Actually, let me just focus it. With
8|/ the set of facts that you've been given for this case, in your
9||mind the death penalty isn’t mandatory, is it?

10 PROSPECTIVE JUROR NO. 1t No, it’s one of the options I
1|l have

12 MR. WOLFBRANDT: quy. Thank you, your Honor., TI'd

13 lpass the prospedctive juror.

4 THE COURT: Mr. Wall

16 . - an?
18 PROSPECTIVE JUROR NO. l: Yes, Rehman,

17 MR. WALL: Okay. My name is Mr, Wall. TI’'ve got a

13 ecouple of questions to a . as
191l the juror before you did, you may feel that after waiting for a
20)iday and a half, you’'re the one in fact on trial,

21 The process of voir dire, which i1s what it's called, it's
2| Latin, and loosely translated means to tell the truth. This

23 || process is designed not to change your cpinions but just so that
29

we understand what they areij .The Court has indicated there’s no

right answers and no wrong answers. Everybody comes into this

WP ARNOLD STREET— LAS VEGAS, NVISI%S {702) 384.0830




courtroom with a different get of life experiences. Now, all

2|lwe're Trying to do is gage those and see what they are and share
3|l some make a
d4{ldecision on who j ' i
5| answers Or wrong answers.
L Let me ask you thias, first of all: You’'ve been in Las vegas
7
8||eleven years ago?
9 PROSPECTIVE JUROR NO. 1: Yea, I did.
10 MR, WALL: Do they have the death penalty in Pakistan?
n PROSPECTIVE JUROR NO. 1: They do.
12 MR. WALL: Do you know in what types of cases they uss
131 it? Do they use it for all murder cases?
14 PROSPECTIVE JURCR NO. 1:r From what I remember, for
15 || heinon - R = a5,
16 MR, WALD: OQOkay. I know that you said that at one time
rijlat leastC you belleved that in all murder cases, if a person’s
Bl eonvicted, —four ; s death
Bllpenalty. Did you bring that idea with you when you came from
20 || Pakistan? |
21 PROSPECTIVE JUROR NO, 1: Yes, I did,
22 MR-—WALL:—Okay-— You've answered questions about
20 || congidering all three possibilities. and it’s been explained to
¢4 |lyou that there are three possibilities available to you. But as
2 you sit here now -- let me explain something to you. When our
IsTs
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1|| lawmakers here in Nevada decided what certain penalties should be

z|| for certain crimes, for the crime of first-degree murder they

L] =y
»

1 PR Y : 3 3 a
said-there's generally two possible penalties: life in prison

allwith the possibility of parole someday, or life jin prison without| |

5|f the possibility of parcle someday.

6 Now, 1f the State in a particular case alleged that there

8|/ first -- any other firs;;ﬂﬁgﬁﬁégmurdergmasefgandgprﬂved those to

9| you beyond a reasonable doubt if you were a juror, then and only

10| then do you have three options: life imprisonment with the

11 F

12l penalty. Do you understand that?

13 PROSPECTIVE JUROR NO. 1: Yeah, I understand.

14 MR, WALL: Okay. So until anything is proven to you
15 |l beyond a reasonable doubt, you have two choices now. Does that
6[ -- firgst of all, is that clear?

17 PROSPECTIVE JUROR NO. 1: Yeah, I can follow you, uh-
184huh

19 MR- : ; i £?

20 PROSPECTIVE JUROR NO. 1: To me a first-degree murder
27fis a premeditated murder, right? That’s -- so there should be a
22 rthird option automaticaltly.

23 MR. WALL: Okay. in”fact, under our law that's not the

24|l cage. And when you answered the question before about I think

25l{that -- and I'm paraphrasing, and if I‘m not correct, tell me --
I-76
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I think that someone convicted of murder should geb the death

- ¥ Y ] ! ! o= T b
penalty, but then sometimes there’s crimes maybe committed in th

fol

heat of passion, and maybe those T wouldn’'t congider the death

penalty on. Do you remember! that?

PROSPECTIVE JUROR NO. 1: Yeszs, I did.

ot
ar
il
o

MR- : . i

in the heat of passion is not even murder.

THE CQURT: Counsel, it looks like the ones that’s laws

other than that which is germane To this case.

D i} WY 3
O, Wl VA Y .

THE COURT: That cuestion hag been decided by the jury

below.

MR. WALL: Right. “I'm not For one moment inferring

[n )
[=
[
T
'1s
:§
T
s
T
o.g
B
5]
a1
ol
1]
1]

THE COURT: T understand, Counsel, but we have one set

of laws for this case, and wé ‘have to keep that in its

perspective.

vouw've bhean told, if

LY - = T o {

you were a juror, it wouldn’'t be your duty to decide whether Dale

Flanagan or Randy Moore are guilty or not. That’'s already been

21

done. And the crime for which they were convicted is first-

i

degree murder which involves an act of killing another human

being with premeditation,

And in this case, as you know already, that the victims were

T

Faed

Dale’'s grandparents. Hven that set of circumstances - and
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again, we’re just trying to get your idea of what you think is

right. I'm trying to learn what your feelings are. Do you think

that a sentence of life in prison with the possibility of being

| released

just as you could congidexr death if you got to that point?

PROSPECTIVE JURQR NO. 1: If I do, IT'm going to have to

s N .

; a—qood

citizen then.

MR. WALL: In determining which one you think is the

right penalty, would you want some information other than the

crime itself about what kind of person Dale Flanagan is?
Gk T

PROSPECTIVE JUROE NO. 1: I would like to know about

their moral characters, yes.

MR, WALLT That would Make a difference to you 1o

PROSPECTIVE JURQR NO, 1: It would certainly influence

my decision.

grandparents, could you consider the posaibility of sentencing

him to life in prison with the possibility of parole if you were

presented some evidence thattshowed you what kind of individual

he's heen?

PROSPECTIVE JUROR NO. 1: Yesn, I can consider that,

MR. WALL: Okay. Do you have any -- and the Judge may

I-78
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have asked you this gquestion. T may have migsed it. If he has,

2/|I apeologlze, Do you have any.friends or relatives who have €ver
3 beenaccused of a crime? '

4 P -
5 MR, WALL: Okay. Were they cloge friends or relatives?
5 || People close to you?

7 PROSPECTIVE JUROR NO-—1:+—Yes-

8 MR, WALL: Has it been recently, here in Nevada?

9 PROSPECTIVE JUROR NO. 1: No, it was awhile back,

10 || before 1 came.

11 MR WALL: —Before you came to Nevada?

12 PROSPECTIVE JUROR NO, 1; Yes.

13 MR. WALL: Okay. Back in Pakistan?

14 PROSPECTIVE JUROR™NO. 17 Oh, it was here.

15 MR WALL+——9h7—iﬁ—ﬁas—he%eT——In—EhE—UniEed—Statea?

16 PROSPECTIVE JUROR NO. 1: Yes.

17 THE COURT: Counsel, the Court asked him whether or not
18 [[there are any person who had been convicted.  If he had any close
19 || friends or relatives who had been convicted of a crime. And

20 || there’s a difference between being accused and being convicted.
21)|And it does not -- the word, to be accuased, dones not have

22 [lanything to do with this case. These men have been convicted.

23 a

24 || conviction.

25

MR, WALL: I was just going to explore his opinions of
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I 1| the criminal justice system in light of those accusations made
giiagainst
a3 THE COURT: —And I'm not going to go into those. If you
|want to explore the criminal“justice system on your own. In thisj |
5||case, it'a over with. I'm gquite sure you sure can find someplace
I 6|[to go out and debate it right and lefr, but I'm not going to have
I 7 it in fh*ﬂ%ﬂ&%ﬂﬂg—ﬁmmt—&r%geman&e&ehu
3' 8 || preceeding.
8 MR. WALL: May I inquire of the prospective juror if
10
1
12 |lhig opinion of the system?
13 THE COURT: No, Counsel, I don’t want to go into that,
tHbecause the accusation is indicated. If you want to repeat my
15 || question wi == d
16 || convicted, if he says, yes, it changes his opinion -- his anawer
7]|on that, 171l let you g0 into that, But the mere accusations are
18 {{not-—a part of thig case. I‘m not going to go into it.
;; 19 MR. WALL: Okay. Mr. Rehman, were your friends or
ir- 20 || relatives convicted of any crime?
21 PROSPECTIVE JUROR NO. 1: Yes, they were,
2 MR- WALL: —Okay- —And you said that was not here in the’
23 || State of Nevada?
&4 PROSGPECTIVE JUROR NO, 1l: It was here.
25 MR, WALL: It was here in the State of Nevada. Do you
L~al
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. . yeeen ’

1 || remember how long ago that wAs?

2 PROSPECTIVE JUROR NO. 1: I'd say about right before I
3l eame.,—So—I1f I make, about 83

44 000 MR, WALL: Was it here in Clark County, in Las Vegas? | |

5 PROSPECTIVE JUROR NO. 1: Yes,

) MR. WALL: Did the fact that your friends or relatives

,
v m L |
7l were convicted --ig there more than one?

8 PROSPECTIVE JURCR NO. 1: Just Qne

) MR. WALL: Just one. Is it a friend or a relative?

10 PROSPECTIVE JUROR NO. 1: Relative.

1 MR WALL; —Qkay-—Isthe fact that a relative of yours
12|was convicted of a crime probably i 1did 5

131l that affect your ability at all to git as a juror?

14 PROSPECTIVE JUROR NO. I: No, it doesti’t. I have

15 belief in the system.

16 MR. WALL: You have what?

17 PROSPECTIVE JUROR NO. 1: I believe in the system,

18 MR, WALLr Okay. Did you feel that your relative was

19 | treated fairly by the system?

20 PROSPECTIVE JUROR NQ. 1: He went through a trial, yes
21 MR. WALL: He actually went through a jury trial?

22 PROSPECTIVE JUROR NO. 1 Yes.

22 MR. WALL: That was before you got here, so you didn’t
24 lattend?

25 PROSPECTIVE JUROR NO. 1: No.
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MR. WALL: Did the fact that your relative -- I mean,

Add +Th 1 —ap  Apps £ ki a O P 1
ard—that in any way shape the way you feel about the criminal

justice system?

4 PROSPECTIVE JUROR NO. 1: No, it doesn’t.

5 MR- WALLT Did you‘Eninx that your relative was
gllconvicted unfairly? s

T PROSPECTIVE JUROR NG, 1: I don't have all the facts at
gljthe time -- from the time, but -- I don’t have an answer to that.
g MR, WALL: Okay. Do you still keep in contact with
tpyour relative?

11 PROSPECTIVE JUROR NO, 1: Yem, I do.

12 MR, WALL: The one question, I think it waa Question

13 : == P P you W I i ire

14 labout capital -

16 || ia that gomething you discugsed during your speech claga? |
18 PROZPECTIVE JUROR NO. 1: That's something we discussed I
17

18}l justice class,

19 MR. WALL: Okay. Even if that were true, does that

2 |[affect your ability at all to &it as a juror?

21 PROSPECTIVEJUROR NO-— I+ No,—itdoesn’t—————
22 MR. WALL: In this case?

23 PROSFECTIVE JUROR NO. 1: No.

24 MR, WALLT You wouldn't feel as though sitting inm a

25 jury room, "You know, the death penalty will save us some money. |




. - .
Bl

I'm on the fence, and that’'s a consideration I'm going to use to

[

vote for the death penalty in this case"?

PROSPECTIVE JUROR NO. 1: No, it wouldn’t influence my

4 || dacision.

5 MR. WALL: Okay. You wouldn’'t consider as a juror

§{{ returning a verdict of dearh so that the taxpayers in your

7| opinion can save gsome money? -

B PROSPECTIVE JUROR NO. 1: No

L] MR. WALL: Okay. Thank you, Judge.

10 THE COURT: Mr. Ssaton?

1 MR. SEATON: Judge, I have no further guestions, and
12!1'd pass for cause,

T3 THE COURT: And I thank you, sir.

14 We're going to adjourn at this time until 1:45. T@ the
15 limeantime, it is your duty not to talk ameng - yourselves or with
6 ||anyone else on any subject connected with this trial; read, watch
17{[or listem to any report of or commentary on the trial by any
18| person or by any medium of information, including without

19

20]lany opinion on any subject that is connected to this trial until
2Ythis case is finally submitted to you,

22 Those of you in the jury box recall where your 6eats are,
23 )i cause they’ll be your seats until further order of Court-—So
24|[when you come back from lunch, these are your seats. Those of

LU

you who are outside the jury box there, as usual, any seats you
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can find. We’'ll see you back here at 1:45.

L]

3

bk a] T TR A1} L4
A0 Dl aipre; HAll LT'1ILHPG,

3 THE COURT: Oh, will Prospective Juror 435 and 545

4 || please remain? o

5 THE CLEEK: Which ones?

& THECOURT:— 535 and 545 -~ and 523

7 (Jury excused at 12:08 p.m.)

B THE COURT: 535, 545 and 523. Those are the three

g pecple who said they have gome knowledge. All other jurors are
10 || excused.

" All right. As to you three prospective jurors, will you
12l take a peat right outside the hall, and we’ll call you in

13 individualliy. o

14 THE BAILIFF: Do you want them to remain outside in the|
15 [ hallway?

L1 THE COURT: Yeah,vgll threae.

7 THE BATILIFF:  Okay.

18 THE COURT: We'll call in one by one.

19 THE BAILIFF: Thank you.

20 THE COURT: Don’t go anyplace.

a1 Will Counsel stipulate to the absence of all jurorsy
22 MR. SEATON: Yes, dudge

23 MR. WALL: Yesg, Judge.

24 MS. MOUNTS: Yes, gir,

25 MR . SCHIECK: Yes, Judge,
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THE CQURT: let me say this off the record, please.

(Proceedings go off the record)}

your full name?

[

BADGE NO. 523: Robert Henry Bornaise.
=

something about this case. What is it that you know about this
A

case, sir? o

BADGE KO, 5237 I remember reading about it.

THE COURT: When was this?
EETT™] Arhd AN L. L)

BADGE NO. 523: Well, this was probably not too long

after 1t happened. I read usually everything in the papers, and

the gentlsman on the end said if we remember anything to mention

3+
o

-

THE COURT: What do you recall about the cage?

BADGE NO. 523: I remember that two people were slain,

THE COURT: We've had several cageg tn Cthe last ten

BADGE NO. 523: Huh?

THE COURT: We'wve Héd peveral ¢ases in the last ten

Yyears. ..

BADGE NO 5219« Yeg I understand that but T remember
¥ 13 ] ] e

at the time, whenever it was, I think 1t was in 1984 or '85, in

that area, that I remember that how it wag covered, and I
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remember different porticns at a time that I thought how gruesome

it was and everything. And 'he said if you remember anything to

hat's what I remember.

BADGE NO. 523: And I thought it was an awful...

THE COURT: We Just want €to find out what you

recall. What do you recall — do you recall anything else about

the cage?

BADGE NO. 523: No, I just know that they were slain

for -- by relatives at the time as I recalled. And it was for an
inheritance, I remember that.
THE COURT: Have you formed any conclusion as to what

their penalty should be?

BADGE NO. 523: I lean heavily towards one, yes.

THE COURT: Can you consider any of the other

penalties?
=

BADGE NO, 523: Probably not.

THE COURT: There are three of them.

ey

BADGE NO. 5237 Yeah, I filled out the questicmmnaire,

and I go for one. There’s one question on there I putat the
end, and I thoroughly bhelieve in that. I don’t know the number,
cause 1 don’t have the -- where it says it’s out of the Bible.
I-86
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And the guestion on there was do you believe in an eye for an

Zlfeye-

3 ; 4 tion62, Judge-

4 BADGE NO. 523: And I really belleve in that, (¢ |
6 THE COURT: 1Is it my underatanding that you cannot

6 [[¢onsider any other of the two possible forms of punishment under
7zlany circumstances?

8 BADGE NO. 523: I would go with the death penalty

B[ 1€"8 Just my way of thinking. It‘s just my belief. And I don't
10 yeu den't say any one or the other. I've just been brought up
ithat way in my mind, I don’t want to sound like -- I don’t know
12 [|what it would sound like in a case like this, but that's my

13 [|belief.

14 THE COURT: Pleasges, sir, it s. .-

15 BADGE NO, 523: I don‘t go to -- I'm gorry.

18 THE COURT: We’re not here to question what you beliave
17 |for why you believe it. We’'re just happy that you’re here and

18l being honest with un-

19 BADGE NO. 523: Well, I'm really trying to be hcnest
20||with you if T can. Vo

L]
par 4

THE COURT: And, Mr. Wolfbrandt?

22 MR. WOLFBRANDT: We challenge for cause, your Honor.
23 THE COURT: Did you want to challenge?
24 MR. SCHIECK: Yes, we would, your Honor.

MR- SEATON: No jurors.

309 ARNOLD STREET LAS VEGAS, NV §510¢ {702) 3B6-0B3)




THE COURT: Thank you, sir. We’re going to excuse vyou.

Z[Report back to the Jury Commissioner and tell her Lhat yvou hawve

3|/ been excused. And let me admonish you further. You’‘re not to
4|ldiscuss this case with anybody whatsoever until this case ig | |
5||finally decided. Do you understand?

& BADGE NO. 523: Yesah.

7 TH . . i t
8||includes friends, relatives, wives, children, newspapers, radio., |
9| Do you understand?

10 BADGE NO. 523: You don’t want me to look at anything,
1Nlllisten to anything

12 THE COURT: You can look at what you want. Just don’t |
|| digcuss it with anybody. i

14 BADGE NO. 523 Just don’t discuss it with anyone. |
15 THE COURT: Yeah, until the case ig finally settled.
16 BADGE NO, 523: Yeah, I'm gsorry. I have a problem

7 rwith it

18 THE COURT Until the case is finally settled., Okay?

19 BADGE NO. 523: (h, okay I'm not,

20 THE COURT: That’'s all right.

24 BADGE NO. 5237 You know, I just have a little problem
22 lwith my. .

23 THE COURT: I speak a little fast sometimes, too, so |
2¥Irthat’s all right.

25 BAD

GENO. 5237 No, it's not that, It’s just I have a
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time at the grocery store. We'd patronize the same veterinarian.

1) problem up here sometimes, and it’s -- now, do I come back

2 || tomorrow, or what?

|y THE COURT: You go back to the jury room to the Jury
| a}{Commissioner and tell them that T have excugsed youl

5 BADGE NO. 523: Oh, ckay.

;] THE COURT: ...from any further proceedings in thie I

T cases {

| BADGE NO. 523: Okay Now what -- thank you, your

2 | Honoxr.

0 THE COURT: Juror No. 535. You'Te welcome, s§ir,

" BADGE NO-— 523+ 523

12 THE COURT: You're gone. 535,

13 Counsel, for your information, when you come to the sidebar,

¥l it is being recorded.

15 MS, MOUNTS: Thank you.

16 || THE CQURT: Take any seat there. Take it right by the

17 || microphone there. You're Juror 535, and may I have your full

Bimame—again?

!QL BADGE NQ, 535: Yeg., Sharon K. Shepherd.

20 THE COURT: Ms. Shepherd, you indicated that you know

21|l zomething about thia case. What do you recall about this case?

22 BADGE NO. 535 I knew the Gordons. They lived a

23l couple blocks down the street from us. I ran into them all the

24

My daughteY worked for the véterinarian and knew Mrg, Gordon Very
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well. Two of my children attended school with Mr. Flanagan. I

remember a lot of the neighbors who were very familiar with the

2

3

a|| what the grandchildren thought about it and how they reacted to
6j/it. I think I would be very biased.

6 THE COURT:  Mr, Woltbrandt?

7 MR . WOLFBRANDT: Judge, I had this one marked from the
8|/ beginning, and we'd move for cause. Challenge for cause.

2 MR. WALL: We’d join her.

10 MR-—SEATON: NO traversa.

11 THE COURT: Thank you. Ms. Shepherd, thank you for
12| your candor and honesty. You are excused. Report back to the
3 j| Jury Commissicner and tell them I've excused you. However,

¥ ryou're not to-di i o fimally
15| submitted. That'a friends, relatives, husbands and children and
16 || newspapers and writers, nobody. Once this has been decided,

17| fine, you can talk about it all you want to.

18 BADGE NO-.— 535+ Okay Thark you:

19 THE COURT: Have a good day

20 Juror No. 545. May I have your full name again, please?
21 BADGE NO. %35: Michele LaRiene Taketa.

22 T 3 s eta—Taketa?

23 BADGE NOQ, 53%: Taketa

2 THE COURT: You'’ve indicated that you know something

L™

about this case. Can you tell me what it is that you know?

3G ARNOLD STREET LAS VEGAS, NV 89106 (702} 3B6-0830




BADGE NO, 535: Well, I was here when the murdera were

committed. I remember reading about it in the newspaper.

THE CQURT: What do you recall?

BACGE NO. 535: What I recall was that it was a very |

brutal murder, that druge were involved. And I could be wrong,

and this is just what I remember. Basically that's it,

THE COURT; Have you formed any opinion as to what

these two gentlemen ghould receive as to -- what you read?

@

BADGE NO. 535: Not really.

“OAITOImM L ¥ .
THE—COQURT:— Mr— p v iong

-
D

1

you want to ask her?

12 MR. SCHIECK: 1I’'ll do thig, vour Honor.
T3 THE COURT: Well, Mr. Schieck, glad to have you back.
14 MR—SCHIECK:—Did-you follow the case in the news when |
15lit went to trial?
18 BADGE NO. 535: I"gid, yes.
17 MR, SCHIECK: T meaﬁ, did you see news reports as to
18l the outcome of the trial?
19 BADGE NO, 535: Ag far as them being convicted? |
20 MR, SCHIECK: Yes,.
21 BADGE WO, 5357 Yes.
22 MR. SCHIECK: Okay. What about as to asentence? |
23 BADGE NO, 535: No, I don’t remember that.
24 MR. SCHIECK: Tg there anything about the case, what
25 i you heard about the case, orvany conversations you hidad about the |
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case that would cause you to prejudge what your decision would

2 be—

a BADGE NO. S35: No.,

4 MR. SCHIECEK: ...in this hearing? That’s 11 T have,

5| your Honeor. g1

8 THE COURT: Ms. , 81 ,

7llwant to change now? Your turn?

B8 MS. MOUNTS: Thank@you. Mr. Wall will cuestion,

9 THE COURT: Mr. w;ii.

10 MR-—WALL:+—Actually T don't have any — I mean, when

11l you rad j e
12)lin the media or because you thought maybe, "What I remembered

¥ [[about this case puts me in a different position from all the

14 || othey jurors in judging the factgn?

15 BADGE NO. 535: Yesn., When he agked if there wag -- if
16{| T had some knowledge of the case, it was because I had followed
17 it in the newspaper. 1 was Eere when the murders occurred. And
18 || that wags why,

19 MR. WALL: Do you think the knowledge you might have
20|l from following the case in the media puts you in a position in

24 your mind different*frvm‘sam;sné who has never heard of this

22 || pane? I
a3 BADGE NO. 535: No, because it‘s a penalty phage, and
24 'not the actual trial where someone’s guilt or innocence ig

25 || determined,

LMY
[ Bl ¥4

OLIMTIIWRE ST 17T IAl™
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1 MR. WALL: ©OQkay. I’ll pass, your Honor.
3 THE CQURT: Mr. Seaton?
3 MR.—SEATON: —For purposes of what we're doing here;

41| I'11l pass, Judge,

5 THE COURT: Thank you very much. Ycu may go to lunch.

]
b=

YT ses you back here at 1:45.

-
]
qT
el
e
o3
1)
[ip)
=
T
o
(T
by
Pl
m

Bli room or the jury room?

] THE COURT: Yesg, mza’am.

10 BADGE NQ- 5357 Okay.

11 THE COURT: What do vou want, Mr PBailiff?

12 THE BATLIFF: Yem, right here,

13 THE COURT: Eight here, ERemain ocuiside that door until
14 f-youtre called in: o

15 Mr. wall+4¥9ugaakad_a4qﬁésLinn+4andglgatnppﬂdgynugandgthen
16|/ it went somewhere else. Do you want to make any further record?
17 MK, WALL: Well, because that's your -- the friend or
18 relative actually ;i z iggue—with

19l that juror. But as to those, it may become an issue in the |

20 || future. If somecne ie accused of a crime and either acquitted or

2tlenters into some other agreement and has some connection with the
22
23 | about whether that involvement in the system -- and maybe if

<% || somecne’s wrongly accused and goes through the system and finally

-1 | I P £ 11 - 3. } 3 4o B P M P
sHjtaeTcase Iinally gets dismiaged, they may have formed an opinion

2




about the system, the penalty systéma, that jailed the person or

3]

something. And I just wanted to inguire about that.

3 THE COURT: My viewpointon it —is that if that question
4||were asked at the beginning of the guilt phase, I wouldn't have | |
5)lany problem with it, But it’s not a question of one's being
6raccused.  They have been convicted. And then when it gets the
7guilt phaﬂe+4I4might4wonder;ﬁhapgyguirE—askinggabeut, but T
8||wouldn‘t let it in,.

9 But this 1s not a question of anybody being accused of any
10-erir i igi = go free or not go
Nyl free. They’'re going to come out with one of three verdicts, |
12| There’s no upe or downs or anything else. That was the reason

18| why I stopped you on that question. Your record is made.

14 And by the wayT—aﬁytime—if—I—step—youAand—you—wantAtﬁﬁﬁﬂafwr
15 )i record later on, please be happy -- let me know and we’'ll do it
®]in this fashion.

17 MR WALLT May 1 ask what the court’'s preference
®fwoeuld be 4if that issue should come up again in order
Vto just preserve it? Shouid I just mention a continuing

20 objection?

21 THE COURT: Counsel, I think once you've made the |
2 |motion on it, to contimve to do 80 -- this ig trial tactics.

A You've got your record on it.

24 MR. WALL: Right.

26 THE COURT: aAnd T've always put it as a trial counsel, |
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.

1|l unless the Judge tells me no, the better is my credibility to the

2 jury.
3 MR. WALL: Right
4 THE COURT: And if you did it twelve times or fifteen | |
5"times*and‘each‘timé 1 tell you no, the jury’s going to point a
8|l finger, "Doesn‘t he know not to ask that question? The Judge
7|[teold him that." Your record’s made
B MR, WALL: That’s Fine.
Y e
8 THE COURT: But 1t’you want to, you may do so. l
10 MR 2
11 || presence at some later time,
12 THE COURT: Yeah. ~
13 MR—WALL: Just the way the Court’'s done it.
14 THE COURT: Talk to these jurors semetime. And that's—
% Jwhy I tell the jurors regarding the expresgions I may have ar the

objections I might have, don’t take it as anything else.

17

~h

c

ek’g go—to—lunch,

18 SEATDHL44Ma¥4wE;lEaVEAQu¥4PaPE£BA%f—W64Wiﬂhggﬂﬁﬂg6?“
19]|Will they be all right?

20 THE COURT: Everybody but you,

by | MRT435A$QN+——9kayTi—%ﬁaﬂk—youf——f+ii4tak94the chance.

a2 THE COURT: Lock the door tao the jury room. We'll be |
23in recess. See you at 1:45.

24 (Recess taken at 12:21‘p.m.)

25
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o] CAN YOU GIVE ME SOME SORT OF IDEA FROM YOUR BACK

Ww 0 N T s W N

OF THE COURTROOM TO MY BACK, ALL THE WAY BACK TO THE
COURTROOM?

A APPROXIMATELY, TWO AND A EHALF.

Q TWO AND A HALF TIMES THIS DISTANCE?

A YES.

Q WHEN YOU WENT IN THE TRAILER, WAS THE TRAILER JUST

OPEN, OR DID YOU NEED A KEY TO GET IN?
A IT WAS OPEN.

Q WAS THE FRONT DOOR JUST OPEN ITSELF,

%
5|
L)
t
&
N

WAS JUST OPEN?

A T
& -

3
3]
B
2]

2

Q

0
ol
o

(o)

Q  AND YOU WENT INTO THE TRAILER. DID YOU PULL THE
DOOR BEHIND YOU?
A YES, I DID.

Q SO, WHEN YOU WERE IN THE TRAILER GETTING THE TAPE

CASE, THE DOOR TO THE TRAILER WAS ACTUALLY CLOSED?
A YES, IT WAS.
Q BUT UNLOCKED?
A RIGHT.
Q

WHILE YOU WERE IN THE TRAILER, YOU SAID YOU HEARD

A WINDOW BREAK; IS THAT RIGHT?

o mean
o v

DADN
XIS ATV

3
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Wi, -

1
t).

QORFoERIOD 2a00oWd

Q DID YOU HEAR A WINDOW BREAK?

A AND I BEARD A WINDOW BREAK.

Q@ I AM NOT TALKING IN TIME. CHRONOLOGICALLY, YOU

DID HEAR A WINDOW BREAK?

m | W N

A RIGHT.

6 | Q@  YOU HEARD TWO THUMPS?

.8 | o 'aAND YOU BEARD A WOMAN SCREAM?

A RIGHT.

9 A RIGHT.
10 Q  AND YOU HEARD FIVE OR SIX SHOTS?
11 A YES.
12 Q  DID YOU ALSO SAY YOU HEARD A MAN SCREAM?
: 13 A 1 HEARD A MAN YELL.
14 Q  IN BETWEEN THE TIME YOU HEARD THE WINDOW BREAR AND
15 | THE LAST SHOTS BEING FIRED OR THE MAN YELLING, CAN YOU TELL -
16 |ME, APPROXIMATELY, WHAT DISTANCE IN TIME THIS WAS? DO YOU
17 | THINK 60 SECONDS, 60 MINUTES WENT BY?
18 A 60 SECONDS IS CLOSER.
19 Q  WERE YOU IN THE TRAILER ALL THAT 60 SECONDS?
20 A I HEARD THE LAST GUN FIRE AS I STEPPED OUT OF THE
21 | TRAILER.
22 Q  AND THEN, YOU SAW EVERYBODY RUNNING AWAY FROM THE
23 | SIDE OF THE HOUSE? |
24 2
25 | TO GET OUT OF THERE.
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1 Q  AND THE CAR DIDN'T START?
p4 A YES.
3 Q  CAN YOU TELL ME WHO ACTUALLY STARTED THE CAR?
4 A JOHNNY RAY LUCKETT.
5 MR. HANDFUSS: COURT'S INDULGENCE FOR JUST A
6 | SECOND.
7 | BY MR. HANDFUSS: |
| 8 Q - NOW, AFTERWARDS, DID ROY MCDOWELL EVER SAY HE SHOT
———————9——| ANYBODY IN THAT HOUSE THAT NIGHT?
10 A  NO, SIR, HE DIDN'T.
. 11 | 0  DID ANYBODY ELSE SAY ROY MCDOWELL SHOT ANYBODY |
12 | THAT NIGHT? |
. 13 A NO.
14 Q  DID ANYBODY SAY ROY MCDOWELL HANDLED TEHE GUN IN
15 | TBE BOUSE THAT NIGHT?
16 A NoO.
17 Q QN4THE4NOvEMBER;5TH;MEETING+4HASAMR@4LDCAS;IHERE4444;4447
18 | IN MR. MOORE'S HOUSE? |
19 A MR. LUCAS, ON NOVEMBER 5TE. I COULDN'T RECOLLECT.

21 | 5TH TO MR. -- I BELIEVE YOU SAID MR. MOORE'S APARTMENT?
22 A YE .

23 Q  WAS THERE ANY BEER THERE?

24 A AFTER A LITTLE BIT, THEY WENT AND GOT SOME.

25 Q DO YOU RECALL APPROXIMATELY HOW MUCH THEY GOT?
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1 A1 THINK THEY BOUGHT A CASE.
89§ DID YOU DRINK ANY OF THAT?

3 A APPROXIMATELY, ONE OR TWO BEERS.
A YEs.
QO  DID YOU VISIT ROY MCDOWELL IN JAIL WHILE BE BAS

O8TFi2edos gaI00Wd

)

5

6

7 BEEN IN JAIL ON THESE CHARGES?
8 A NO, I bIDN'T.

11 -A . NO, I DIDN'T, :
12 Q HAVE YOU EVER OBTAINED ANY MONEY OR HAS ANY MONEY

13 EVER BEEN OFPERED TO YOU AS A RESULT OF YOUR OFFERING TO

14 TESTIFY OR GIVE ANY INFORMATION?

15 A—NO, IT BASN'T.

16 ‘ : .Q CAN YOU TELL ME APPROXIMATELY HOW MANY ROOMS ~-

18 A FIVE.

19 Q  HOW MANY BEDROOMS ARE THERE?

20 A TWO. |

21 Q  AND IS THERE A LIVING ROOM?

22 A YES,

23 Q0  KITCHEN?

24 A KITCHEN-DINING ROOM AND A BATHROOM.
25 Q  THOSE ARE THE FIVE ROOMS?
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1 A YES.
2 0 AND WAS EVERYBODY GENERALLY IN ONE LOCATION?
3 A YBS. WAIT, WHAT NIGHT ARE YOU TALKING ABOUT?
4 O NOVEMBER STH.
5 NOVEMBER 5TH. EVERYONE WAS MOVING ABOUT THE = .
7 | TO THE LIVING ROOM.
8 Q  CAN YOU TELL ME, WAS THERE A MAIN PORTION OF THE
9 | CONVERSATION TAKING PLACE IN ONE AREA?
10 A Y¥ES.
: 11 O WHAT ROOM WAS THAT IN?
12 A THE LIVING ROOM.
. 13 'Q AND CAN YOU TELL ME WHO WAS STANDING AROUND CLOSE
14 | TO THIS MAIN PORTION OF THE CONVERSATION, APPROXIMATELY?.
15 A  EVERYBODY, |
16 Q  NOW, YOU SAID SOME PEOPLE WENT OTHER PLACES, INTO
17 | THE BEDROOM OR
18 A YEAH. FOR INSTANCE, IF I HAD TO GO TO THE
19 | BATHROOM OR IF SOMEONE HAD TO GO TO THE BATEROOM, THEY WENT TO
20 | THE BATHROOM.. JOENNY RAY AND ROY —- I AM SORRY, JOENNY RAY
‘21 | AND RANDY WENT IN RANDY'S BEDROOM MOMENTARILY AND MIKE WAS
22 '
23 Q PROM WHERE YOU ARE SITTING, AND YOU GIVE ME
24 | APPROXIMATE EXAMPLE, TO THE TABLE I AM SITTING AT, WHERE TRE |
25

OTHER BEDROOMS WERE AT IN THE APARTMENT?
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THE JUDGE IS AT AND THE BATHROOM IN BETWEEN.

Q WAS THE T.V., ON AT THAT TIME? DO YOU RECALL AT

ALL?

3 Y U &

A NO, I DON'T RECALL.

12 _ MR. HANDFUSS: I HAVE NO PURTHER QUESTIONS.
13 ' MR. SMITH: MAY I EAVE A COUPLE PROMPTED BY
14 | COUNSEL'S QUESTIONS, YOUR HONOR, BRIEFLY?
15 THE COURT: YES.
16
17 . CROSS-EXAMINATION (CONTINUED)

18 BY MR. SMITH:

19 Q MR. AKERS, WHEN YOU WERE QUESTIONED BY THE POLICE,
20 YOU TOLD THEM ON AT LEAST ONE OCCASION THAT JOHN LUCKETT FIRED

22 A YES, I DID.
23 | = Q  IN GREAT PART THAT WAS TRUE BECAUSE YOU WERE =~ |
24 AFRAID OF MR, MOORE AND MR. FLANAGAN; ISN'T THAT TRUE?

25 A COULD YOU REPHRASE THE QUESTION, PLEASE.

[
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Q ONE OF THE REASONS THAT YOU TOLD THE POLICE THAT

SORFTrEI0 SX00W

1

2 JOHN FIRED THE GUN WAS BECAUSE YOU WERE AFRAID OF MR, MOORE

3 AND MR. FLANAGAN; ISN'T THAT TRUE?

4 A YES.

5 \

Q AND THE REASON THAT YOURIFEAR OF THEM PLAYED INTO

OCCURRED THEY WISHED TO PROTECT MR. WALSH; ISN'T TEAT TRUE?

7
8 A ¥Es,
5 Q  THAT IS TRUE BECAUSE OF MR. WALSH'S CLOSE
10 | FRIENDSHIP PRIMARILY WITE MR, MOORE; ISN'T THAT TRUE?
: 11 a
12 MR, SMITH: THANK YOU.'
14 MR. EARMON: NO, YOUR HONOR.
15 THE COURT: OKAY. YOU MAY STEP DOWN.
16 MR, SEATON: BEFORE HE DOES, WE ARE THROUGH WITH
17 | THE EXAMINATION ~-
18. MR, POSIN: ONE FURTHER QUESTION.
19 | THE COURT: COUNSEL, WE HAVE A SEQUENCE HERE. |
20 MR. POSIN: I AM SORRY, MY APOLOGIES, YOUR HONOR.
21 THE COURT: I DON'T WANT TO PRECLUDE YOU FROM
22 | SOMETHING IF IT IS ABSOLUTELY IMPORTANT BUT WHAT IS TEE NATURE |
23 | OP THE QUESTION?
24 MR, POSIN: CONCERNS ITSELF ABOUT THE WITNESS'S |
25 | LAST ANSWER AND I WANT TO MAKE CERTAIN THAT I UNDERSTOOD HIS

10 | ,"Mu_,w»,w,".SAJ.
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1 | RESPONSE.
2 HE TESTIFIED THAT IN RESPONSE TO TWO OF THE PARIES
3 | PRESENT THAT THEY CONSIDERED THEMSELVES BROTHERS. I WANT TO
4
5 | MAKING REFERENCE TO.
. 6 |  THE COURT: I BELIEVE MR. MOORE AND MR. WALSH WERE
"7 | THE INDIVIDUALS MENTIONED; IS THAT CORRECT?
8 THE WITNESS: YES, SIR, IT IS.
9 MR, POSIN: TEAT'S ALL. |
10 MR. SEATON: I UNDERSTAND THE WITNESS IS EXCUSED
‘ 11
12 | OF A MOTION TO THE COURT.
13 WHEN HE WAS BEING ASKED QUESTIONS I BELIEVE BY MR.
14

SMITH, HE WAS ASKED WHERE HIS PLACE OF EMPLOYMENT WAS AND HE

16 THE DEFENDANTS, AN OBVIOUS INTEREST IN THAT PARTICULAR PFACT.
- 17
18 TALKED TO A NUMBER OF WITNESSES, I KNOW MR. HARMON HAS. MY
19 EXPERIENCE IS THAT MANY OF THESE WITNESSES HAVE BEEN
20 INTIMIDATED, IF NOT OUTRIGHT THREATENED, BY VARIOUS PEOPLE AND
21 I AM NOT SUGGESTING THAT ANY OF THESE DEFENDANTS HAVE DONE SO.
—— 22— BUT,; OBVIOUSLY, IT WOULD BE IN TEEIR INTERESTS — |
23 THAT IT WOULD HAVE BEEN DONE IF IT HAS BEEN.
24 ] I AM VERY CONCERNED THAT MR. AKERS NOW IS AT A
25 LITTLE MORE RISK THAN HE MIGHT HAVE BEEN BEFORE AND I WOULD
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1 | JUST ASK THE COURT TO ADMONISH ALL THE PARTIES, PARTICULARLY
) - :
' 3 | HAVE ANY KIND OF CONTACT WITH MR. AKERS OTHER, OF COURSE, THAN
4 | THEIR DEFENSE ATTORNEYS WHO HAVE EVERY RIGHT TO SPEAK TO HIM |
5 IP HBE WISHES THEM TO. _ h
6 I JUST TEINK IT IS SOMETHING THAT IN THIS KIND OF
7 | A CASE IS SO IMPORTANT WITE ALL THE THREATS OF KILLING AND
8
9
10
11
12 THE COURT: ALL RIGHT. THERE WOULD BE NOTHING

16 I WOULD GO FURTHER TO SAY THAT IF THERE ARE ANY

17 | ACTUAL THREATS OR PHYSICAL INJURY DONE TO THIS WITNESS OR ANY

18 - | OTHER AND IT CAN BE ATTRIBUTED TO ANY INDIVIDUAL, I WILL DO
19 | EVERYTHING IN MY POWER TO SEE THAT INDIVIDUAL PAYS THE PRICE. |

20 AND THAT IS NOT DIRECTED ONLY TO DEFENDANTS BUT
21 | aALL INDIVIDUALS THAT MIGET INEIBIT OR IN ANY WAY TRY TO

22 | OBSCURE THESE PROCEEDINGS IN SUCH A MANNER.

23 INCIDENTALLY, FOR THE RECORD, MR, WATERMAN'S BEEN

24 | PRESENT THROUGHOUT THESE PROCEEDINGS THIS AFTERNOON OBSERVING. |

25 GENTLEMEN, IS THERE ANYTHING PURTHER?
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1 . A
2 MR, SMITH: YOUR HONOR, MAY I SAY SOMETHING?
3 THE COURT: YES, MR, SMITH.
4 . : _
5 | TESTIMONY OF MR. ARERS BECAUSE I THINK I AM IN A DIFFERENT
" & | PosITION LEGALLY. | |
7 AND RATHER THAN BRIEF THIS ISSUE SOME LATER
8 | TIME, THE COURT MAY WANT TO GO ABEAD, MAKE A RULING ON THIS
9 | ISSUE DURING THE INTERIM. I UNDERSTAND THIS MATTER HAD BEEN
10 | CONTINUED UNTIL THE 17TH.
nu THE COURT: YES. FOR THE RECORD, THAT IS A GOOD
12 |pommw,
13 MR. SMITH: AT 10:00 A.M.?
14 THE COURT: THAT'S CORRECT.
15 MR. SMITH: I OBJECT TO THE ADMISSION OF ANY
16 | TESTIMONY BY MR. AKERS AGAINST MR. LUCKETT IN THAT I DON'T
17 :
18 | ACCOMPLICE STATUTE TO PERMIT ITS ADMISSIBILITY. JUST IN A
19 | NUTSHELL AS THE COURT WILL RECALL ESSENTIALLY THE ONLY
20 | EVIDENCE WEICH OR AT LEAST I BELIEVE WHAT THE COURT --
21 . : ' : -
22 | BE EXCUSED IF WE ARE GOING TO HAVE ARGUMENT.
23 | THE COURT: LET ME SUGGEST THIS. THE POINT IS
24 |WELL TAKEN. THIS IS NOT THE TIME FOR LEGAL ARGUMﬁNT.A
25 | CERTAINLY, YOU WILL HAVE AN OPPORTUNITY TO MAKE THAT ARGUMENT.

" an | SA[22




MR, SMITH: I WILL GO AHEAD, SUBMIT A BRIEF ON

A08FZEIOD SIQON

THAT POINT, YOUR HONOR.

W NN

THE COURT: COURT IS ADJOURNED AT THIS TIME.

o

* % ¥ % %

ATTEST: FULL, TRﬁE AND ACCURATE TRANSCRIPT OF THE PROCEEDINGS.

14

SHARON J. THIELMAN, CSR §O. 72

o o N3 A
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2

3 THE BAILIFF: All rise. Department XI is now in

4| session, the Honorable Addeliar D. Guy presiding.

5 THE COURT: Good afterncoon,. Please be seated.

6 Cage No. C69269. Let the record reflect the presence of

7 coungel and the absence ¢of the defendants. '

8 Will the Clerk please call the roll call of the jury panel?

5 THE CLERK: Alma Antonic Aerclla [phonetic].

10 T t v "

MNijlcalled. F
12 {(Clerk continues to call roll of prospective jurors) 1
13 T H uge oyc 4F
14 I Norris Shields, Badge No. 4952 F
15 (Clerk continues to call roll of prospective jurors)

18 THE CLERK: Eonald Allen Shaner? (pause) Ronald Allen

17 Shaner; Badge No-—5067 T

18 THE COURT: Rwﬂnseﬁnieﬁ—SiL.—ple&ae—take—oibygumLmﬁ

19| It’'s not raining in here, I promise vou,.

20 continue.

21 {Clerk continues to ecall roll of prospective jurors)

22 THE CLERK: Suzanne Renee Back? (pause) Suzanne Renee

23| Back, Badge No. 513?

24 (Clerk continues to call roll of prospectivée jurors)

25

THE CLERK: Jessie Lee Mitchell -- or Michell? {(pause}|

[

a |
E o
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Jespie Lee Michell, Badge No. 5197

N

THE COURT;

EXcuse me. What's that name again?

3 THE CLERK: Pardon?
4 THE COURT: May I have his name again?
5 THE CLERK: Jessie Lee Michell, M-I-C-H-E-L-L, Badge
6| No. 9~
7 Judge, part of these afé;aﬂ—my—list—ﬂf—abgenteeg_ T just
| 8l haven’t had a chance to find them.
9 THE COURT: All right.
10 {Clerk continues to caii roll of prospective jurors)
11 THE CLERK: Brenda Sue Kacheloni Noble {phonetic]?
2 () (pause) That’'s on my list,
13 THE COURT: Number again?
14 THE-CLERK:— 541~
15 THE COURT: Okay
16 (Clerk continues to call roll of proapective jurora)
17 AHeCLERK: Lee G. Gibson? (pause) Lee G. Gibeon,
18 ll Badge No, 5472
19 (Clerk continues to caiigrollggigpxespeetivegiﬁfafs)
20 THE COURT; Mr. Bailiff, would you Dleasaggdomn%Lle
eHithe jury commissioner and lcok for Jurors 485, 513... |
22 THE CLERK: Judgc,”SGG, 513 and 519 were on my 1ist. i
23 THE COURT: That’ll be 495, 541 anég44,$ee%ifl
24llthey’re here, If they have not been excused - - §95 [sic], 540
¥ |{sicl; 547 See if they’'re here or mot. TF they have not been

M0 ARNOLD STREET

LAS VEGAS, NV §9106 (702) 386.0830




excuged, have the magistrate issue an order to show cause why

7| they should mot be held inm contempt.

3 TH : - ist, not..
4 THE BAILIFF: 547 and 4957

5 THE COURT: That’s Gibson and Scouse [phonetic]. Qkay?
6 Ladies and gentlemen of the potential jury, I assemble you
b : i oraing loay

8[| wondering what‘s happening. We have some small technicalities

¢l which arose last week, and cur Supreme Court halfway solved some
toffon last Friday, and I'm waiting for them to golve the rest of

11}t them today Fortunately or unfortunately, depending on how you
12|]|want to look at it, they are seelng this morning and hearing oral
13 || argqumenta before the Supreme Court today. I understand that
Hhep , i n—cown
16 || herea

16 Inasmuch as you folks are go interegted, one way or the

17 || other I thought you might want to know what's happening and why
& you‘ve heen sitting around and also for the bad news of why I‘m
19 {l going to excuse you until 9:00 tomorrow morning It's now 2:30.
20| Tt's too late to get gtarted at this time; it wouldn‘t do
21justice, 1It’d waste your time, my time, I‘m quite sure you all
22

23

24 |i questions?

25 Yes, sir?

L=
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‘A PROSPECTIVE JUROR: T work at the Detention Center,

and I have to be there because of security problems. One of the

f
K-
M
H
!
(o
g
1]

getting out of this.

THE C : i i i ‘

every other citizen. The answer is "no" at this time.

I #saw another harnd,.  Yes, ma’amr

A PROSPECTIVE JURQOR:Yes. I was told only a judge

could excuse me. T have two young children

THE COURT: I'm a judge.

THE COURT: Stick around, ma‘am. We’ll sgee.

PROSBPECTIVE JUROR NO. 540: My husband is going out of

town.

THE COURT: Stick around, ma‘am. We'll see. Anybody

elso?

Let metell you right now before we get further. It’'s Like

the old savi

policy. Everybody here has 1obs; everybody here has family. |

Some jobs are more important-than others, but to each and every

ﬂinglE—GBE—GE—yBH——YGﬂfgjﬂbgiS‘thE‘mDSt‘impUTtHntgﬁﬂE going. &And

unfortunately, I have strict guidelines under which I may excuse

you. And I try to be extremely strict on not excusing you.

So—ifyou’ Il hold your requescts (except for the one young

30-ARNOLD-STREET LAS VEGAS, NV $3106 [T02) ¥84-0830




lady) until tomorrow, we’ll ¥ry and get you out of here as fast

L]

ag-we posaibly can.— You may give your numberz and names o the

|
i af| jury commissioner, if that is it. But I’1l tell you - quite
I 4| frankly, to be quite honest with you, I excuse verv few pecple.
I 5 Now, did I see two more hands? Yeg, ma’am.
I 8 A PROSPECTIVE JUROR: Sir, I‘m not sure if the cage
7] that I'm going to be interviewed to sit on
| 8 THRE COURT: Well, ma'am, if you’ll hold thoge kinds of
| $rquestions until tomorrow, fine., T don’t koow what you knaw, but
101 don't want to hear anybody at this time-
11 A PROSPECTIVE JUROR: Well, T didn’t know if I should
Teftasx to be excused, because I know this man.
13 THE-COURT: No, matam. No, ma’'am, If you’ll notice,
14 | the Defendants aren't here. That's why I'm taking no tegal
15)jactions whatsoever, And they must be present for everything.
16 Anything else I c¢an do--which 86 far as been 90 percent of
7 fraothing? Then have a good night, Sse YOouU COmMOTIrow morning.
18 {Prospective jurors out at 2:32 p.m.)
19 THE COURT: Will counsel stipulate as ta the abgence of
2 thie jury panel, with Ehe exception of -- what’e your name and
21 I juror number, ma’am?
22 PROSPECTTVE JUROR.NO. 540: My number’s 540.
23 THE COURT: Speak real loud.
2q PROSPECTIVE JUROR NO. 540: My number is 540, Paula Ann
25 || Anderson T o

SOUTHWEST TRANSCRIPTS INC
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THE COURT: Yes, ma‘am. Will counsel stipulate?

7 MR. SCHIECK: Yes, your Heonor.

3 M5 —MOUNTS:— Yes, your Honor.

4y MR, SEATON: Yes, your Honor,

5 THE COURT: Yes, ma'am?
| 8 PROSPECTIVE JUROR, NO. 540: The reason I'm asking you
| 7|} to bhe exeuseéfis—beeaﬁse—I—haQe—two—ama11 chiildrent one nine-
I 8|land-a-half month - ~a- rs old.
I ] The reason for this is it’'gs a great hardship for me
I Wirto be here. My nine-and-a-half-month old was born with a birth
H 1 scheduled
| 12|} therapy.

13 THE COURT: When?

4 PROSPECTIVE JUROR NO, 540: It’s in August. However,

16 |l my husband iS—GHPGf—WQFk;—hﬁ%Eﬂmempiayed.—Hew—traveling

16 || around the country looking for a job Bagically I‘m the sole

17| 8upporter of the family, and I am responsible for the children,

B and this is a hardship for m&¥. I'm under a lot of gtress, and

19}l doing this would even bring more stress upon me.

20 THE COURT: Would you step outside a second, down by

2¥ I the dooxr?

2z PROSPECTIVE JUROR NO. 5420: Sure

23 (Prospective Juror No. 540 exits courtroom)

<4 THE COURT: What do you folks say?

MR. SEATCON: No objection.

6

e
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MR, WALL: We'd have no objection and submit it to the

.
MR . SCHIECK: We have no objection, your Honor.

4 THE COURT: I don‘t have any problem with excusing her, | B
S|I Think I'11 bring her hack tomorrow when we have the Defendants
¢ present—and excuse her while they*re here, unless you folks want
7y to at this time waive any defects on that,

8 MR. WALL: No, Judge, I think for this one instance, I
g|| think that we would, on behalf of Mr. Flanagan, waive any defect
1By

11 )| hardghip on her. i

12 THE COURT: Mr. Schieck?

13 MR. SCHIECK: We would waive any defects, your Henor.
14 THE-COURT:—Bring her in,

15 {Prospective Juror No. 540 reenters courtroom)

16 THE COURT: May I have your name again?

17 PROSPECTIVE JUROR NO. 540: Paula Anderson,

18 THE COURT:+——Ma-——Anderson?

19 PROSPECTIVE JURCR NO. Bd40: Paula Anderson,

20 THE COURT: Ms. Anderson, you may thank the counsel

¢t present. They have agreed that you may be excused. Go back to
22 { the jury commissioner and tell them I've excuged you from any

23 || further duty at this time. They will probably call you again in

Lour or five months, I’ll tell you, to be quite frank about it.

25 | Okay. And good luck to you,
7
AT ITINYDCT T Y TRT
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.

| PROSPECTIVE JUROR NO. 540: I have a question for vou

h2

We might be relocating. If that's the casie, at that time what

"

j({should I dO--justgLeli—Ehem—lim—félGcating?
4 THE COURT: Being relocated where--out of the statep | |

5 PROUSPECTIVE JUROR HO. 540: Uh-huh.

6 THE-QOURT:— Well, ;a'am, if you go out of state, you' re
7/|no longer in my jurisdiction.

8 PROSPECTIVE JURQR NO. 540: Well, T know. But if T get
glcalied before, but T know I'm moving in the next month or so.

10 THE—COURT+—Well, let us crogs that bridge when and if
M|iwe come to it,

12 PROSPECTIVE JURQR NO. 540: Okay. Thank you,

13 THE COURT: I don’t like -- I can’t angwer the gueation
14l "what if " All right. Good luck to you.

18 PROSPECTIVE JUROR &6,“549: Thank you.

16 THE COURT: Please do not discuss this matter with any

Hlef—the other jurors:

18 (Prospective Jurer No. 540 exits courtroom)
19 THE COURT: BRefore vou go, this morning T indicated

20 that there was case law from my viewpoint on 37.585 -- or 34.585.

21T i . ie © Iind that case law, And the more I

22| thought about it, it was justthe opposite,

23 The statute was brought in in 1949, because—the Supreme

24 I'Court was hearing these writs and was hearing the other matters,

25 That's why we got the statute, because we were just losing cases

[
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right and left or losing control of them. The Supreme Court all

2jfof a sudden found itself with more writs, partigularly from Clark
alland Washoe Counties, so they weren’t able to get anything else

4 || done.

5 S0 Tthey didn"™t oppoBe the statute on it. 2And I can’t recall
g[ratthig time whether they also encouraged or what onm it. But

71l from our standpoint, it was just horrible, So I wanted to get
B||that part on the record, in éase I mig -- if it goes to the

g || Supreme Court and you folks want to pay, "Well, the judge said

1ol thi ; ‘ ; incorrect—on

1 [j that, ;

12 Any question on what I said?

13 MR.SEATON: Judge, before you leave, could I take care
14 fof the housekeeping matter, the filing of the motion to use

15 || reported testimony?

[ THE COURT: VYes, you may. I won't give you a decision
17lon Lt until the Dafendants are present,

18 . U

19| coungel, Judge,

20 THE COURT: Thank fou. Off the record.

e (Proceedings concluded at 2:40 p.m.)

22 ok h %

23

2%

28
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MO 12 H

THE—QQHRT+——P}6ase—he—seated, folks., ate Nev.

vs. Dale Flanaqgs

5 || presence of Defendant with counsel, District Attorney, officers

6| of the court;

7 All right, folkes. Please settle down.

8 Starting on my left, will you please stand, tell us who you
9| are and who you represent?

19 Ma“am, court*s in gegsion!

11 Mr. Beaton?

12 MR. SEATON: Dan Seaton, Chief Deputy Digtriect

13]| Attorney, representing the District Attorney’s Office, Judge.

14 MR- WALLr David Wall from the Public Defender’s Office
15|l on behalf of Dale Flanagan,

16 MS. MOUNTS: Your Honor, Rebecca Mounta from the Public|
7 Defender’'s Office, also on behalf of Dale Flanagan,

13 MR. WOLFBRANDT: Lew Wolfbrandt representing Randy

19 || Moore.

20 MR. SCHIECK: David Schieck representing Randy Moore.
21 THE COURT: The status of this case is as follows. The
22 l pefendants £iled writ of habeas corpud last week or week before,
23 [|and the Court ruled upon it, denying their writ. Defendants thern]

filed a partition for a writ of mandamus; the Supreme Court, on |

either Monday, Tuesday or Wednesday of last week, denied their

1
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writ of mandamus.

L]

And in that writ of mandamus they state aa follows:

"Specifically we note that the Pistrict Court's demial

of the petition for writ of habeas corpus is

5 independently appealable pursuant to NRS 34.575(1) and
& it may appeal as generally an adequate remedy in the
7 ordinary course of the law that precludes the issuance
8 of an extracordinary writc."
9 IIC'B my understanding that either Friday a notice of appeal waa
10 £iled with the Supreme Court pursuant to NRS 34.575. I*
11 For the record, a brief history of 34.575, we understand the
12| reading of the statute and what ig hoped to accomplish.
13 At one time in this jurisdiction, defendants appealed

I 14 ll denial i : eer]

i 15|l around for quite some time would file their writ perhaps a week
W]l or so before the case was set for trial in the district court.

I 7 Tfthe writ was denied, then sometime prior to trial they would
18]l th i i i
19 || Court,
20 Counsel have indicated today that this Court no longer haa
24l jurisdiction; based upon Roherts, 109 Nevada Advance Opinion 161,
22 || (23083), decided November 29th, 1993 T won‘t go into the facts
23 || of Roberts, because they are different here.
24 Upon the filing of the writ of habeas corpus, the court
25 denot.es the district court lost jurisdiction. What that meant

309 ARNOLD STREET LA} VEGAS. NV 89104 {707) ¥86-0830




insofar as a tourist town ig concerned, where at that time mogt

n

of the victims wore out of state, victims all of a sudden were

broughLAin%andgthen—sen%—baek—hemET—gsﬁgthe court had leost

4|l jurisdiction.

5 At sometime thereafter (and I don’t have the cage number,

6l case notes here; this matter is just now being brought before the
7]l Court) the decision hag been made that defendants could not

8 || appeal writs of habheas corpus. It was appealable but only at the
gl conclugion of the case,

10 Two-reason:— (1)} it prevented description of the ordinary

1 || flow of the case, and (2} 1f the defendant was found not guilty,
12/ then of courge the Supreme Court would not he burdened with
13 trying ta decide the writ; it would be a moot question.

14 Th dto file an immediate notice of

15 || appeal, because if the writ’s granted, the State is out of court—
10| There is nothing to go forward on; there would be no triml So
7 the—State would have gutfersed harm. A&nd those are the different
18 {| positions

19 I have been given NRS 34,075 [sic). (pause} T will note
201 that 34.575(1) is almost identical to NRS 177.385, S0 let me

21l read NRS—34-575(1})

22 "An appellate who, after conviction or whils no

22 criminal action is pending against him, has petitiened |

the district court for a writ of habeas corpus and

25

whose application for the writ is denied may appeal to

M2 ARMOQLD STREET TAS VEGAS, NV 85106 (102} 384-0830




the Supreme Court from the order and judgment of the

2 i I ; ppeal must be made within 30

3 days after gervice by the court or writtem notice of

4 entry of the order of judgment."

5| Paragraph 2:

8 "The 8tate of Nevada is an interested party in

7 proceedings for a writ of habeas corpus. If the

8 district court grants the writ and orders the discharge
9 OL or a change in custody of the petitioner, the

10 district attorney of the county im which application

AL for the writ was made, or the city attorney of the eity
12 which is situated in the county in which the

13 application was made, or the attorney general on behalf
14 of the state may appeal to the Supreme Court for the

15 order of the digtrict court within 30 daye after the

18 service by the court or written notice of entry of the
L order. "

18 When you read those twe, we find there is nothing mew inm it
9l District attorneys may still file a notice of writ of appesal

20l immediately or within 30 days thereafter. Let me read it again,
211 As T stated, it's out of court; there’'s nothing pending. That

22|l case has gone bye-bye.

23 And as ig stated in here, that had granted a writ of habeag
24| corpus, this case, insofar as the defendants are concerned, has
25l gone bye-bye: The D, &, does nothing. So they may file. And in




& case where there is a trial to be going on, no trial.

bBefendant—is released from custody; he’'d be long gone before the

n

defective t you,

31D.A. may do anything. So the D.A. may do that.
4 The defendant’s right of petition for an appeal isan | 1
5| appealable order, as Lor any other order. But it's appealable
8- ' imi i ing. i there is
7|la pending action. This matter is before thig Court fer a penalty
8| hearing. There has been no judgment on the penalty hearing. The
gffonly judgment of the court, ruling has been on the writ of habeasa
10 ficorpug. Where I -don't-have a written motion for this Court hag
N |lno jurisdiction, I believe--and correct me if T'm wrong, counsel [
12{| have made an oral motion. Is that correct?
3 MR SCHIECKY I'm sorry, your Honox?
14 THE COURT: I don’t have a written motion before me to
15 | loge the jurisdiction, but I do have an oral motian, Ts that
16 correct?
17 MR- SCHIECK: That's correct, your Homnor.
18 THE COURT: Okay. That's for all the parties. Is that|
| 18 || correct?
I 20 MR."WALL: Well, it’s correct also as to Mr. Flanagan.
H 21} There is no oral motion, It would be our position that the mere
] 2 filing of the notice of appeal divests jurisdiction, and then |
231 there is no court to file a motion to.
24 THE COURT: Well, this court finde that your notice is
25 i : ; i
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and 1'm going to proceed, if there is no oral motion before me.

I'm-going to presume that there iz one or we wouldn't be

ke

3|l concerning thisg, because I think you would have had an order from

4||the Supreme Court staying it. But T have no order staying me or | |
5| anything else; I'm going to proceed.

& Ihave—in the meantime placed a phone ¢all to the Supreme

7 || Court, what their position is on it. And if they wish to stay

gflme, I have no problem,

9 Yes, =ir?

10 MR . : P o the record’'s clear,

1)} T*'d like to point one thing out. In the statute that you read it

2]l says "conviction or other action pending." It doesn‘t require I
B3 both; it requives one or the ochar:

14 THE COURT: It " i iminal action is

15 || pending." H
L) MR. SCHIECK: OQx.

17 THECOURT: " while no criminal action is pending."

18 There;iagnngnnyictiongheregﬁeﬁgyeu—tegappea%7—4¥ﬂur—canvictian‘*

19}l was made ten years ago, and that has been before the Supremae
e0]ICourt at least once, and they denied that on appeal.

21 MR—SCHIECK+ T would also point out, your Honor, that |

22|l there are other charges that thege Defendants were convicted of —

23 || that have not been the subject of a remand for purposies of a new

24 penalty hearing--specifically robbery charges, burglary charges,

25 | conspiracy charges--which those convictions are final and went to
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the validity of the entire gquilt phase; and therefore, it’s ocur

(]

position that the appeal divests this Court of Jurisdiction.

3 THE COURT: Well, Counsel, the only thing this Court
4 has, that the Supreme Court are to determine, is a hearing for a { |
vl penalty hearing. It’s not determining any other thing elge, and
6 I-have nojurisdiction to determine anything else. You have
7] £iled two appeals. The Supreme Court has, on your first appeal
8|{in 1991, granted your appeal insofar as the penalty phase was
gljconcerned, And as T recalled last week ag I quoted from the
10l opinion, it said there ig—overwhelming evidence of the
11 || Defendants’ guilt,
12 The United States Supreme Court came out with -- T forgot
13 the name of the case. 1 never could recall those things, even in
14} law school. I recall the facts of it.
15 MR. SCHIECK: Dawson vg, Delaware.
L THE CCURT: Daw » thank you.
17 The Nevada Supreme Court on the second penalty hearing also
13 reversed for a new penalty hearing. —In the meantime, Dawson came
19 lout in the United States Supreme Court, 8o in 1993 the Supreme
20| Court granted a new appeal based upon that matter--which I've -
¢Halready discussed, and let's Hot §o any further with it.
22 N0wfguDIESS—ILM—9£d&¥6d—b¥—%hﬁgsﬂﬁf&m&geﬁﬂft‘ﬁn‘agﬁtﬂYTgwE
28 ||will proceed with the jury trial. And that’s about 15 minutes.
24 MR. WALL: May I ask the Court’s permission to make a
% | record-on behalf of Mr. Flanagan?
7
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1 THE COURT: Yeg, you may, sir.

) ME. WALL: A8 to the procedural history, the Court is

jcorrect, We went before the Supreme Court on a petitionm for a
4||wric of mandamus last week, Tt wag filed on the morning of June | |}
5| 8th--last Thursday. The opinion that came down in the afternoon
6| of June 8th essentially gays, "Mandamus is improper, because in

7| order for us to grant an extraordinary writ of mandamus, we have

8||te find that there ig no other adequate remedy at law. And,

«Q

counsel for Petitioneras Flanagan and Moore, you have an adequate

™mas Py lamdn s 3 K] L] 4
remedys——And-that remsay I 1n . -

1 The Supreme Court in the three-paragraph opinien (1) —

12| recognized that it was a postconviction writ of habeas corpus,

ry
0o

1Wand (2} said "You have an immediate appeal under 34.575(1).°

g8 Court is saying today, I don‘t think that statute applies

15 || here, " but the Supreme Court four days ago told us that it does, -

16| and that essentially directed us to file an irmediate notice of

7[appeal.

191111 read it to you again.

20 "Specifically we note that the District Court’s denial
21 of the petition for writs of habeas corpus is

23 it may appeal as generally an adequate remedy in the |
24 ordinary course of the law that precludes the igssuance
25 of an extraordinary writ."

8
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MR. WALL: Correcr,

¥ 80 it doean’'t tell you that you have an

3 || immediate r1ggL4iQr4anglmmeéiaze—ffgitggives YOou a very general
4lirtule of law. And in accordance wi i *““‘

Ro—eriminal action is pending. "

Go on further, Counsel.

MR. WALL: Judge+4they—teié—ﬂs—thatgif‘it‘waB -- Tet me

“AeY never got to tlie merits of whether or not these

10| individuals phase. They simply

' sald mandamus ign’'t right, becan lg 4 i

12 p

petition for relief and You can appeal it by direct appeal rather

13 {] than by an—extraordinary writ,

14 THE COURT: [, i ls way, Counsel.
15 MRE. WALL: That’s what the Opinion gays to me.
16 THE COURT: OKay. I’ve made my decision, first of all,

7l on that opinion., If ie ; a can always go up to the
8| Supreme Court and gay, "Look here The Court below refuses tg

HOL proceed on the finding of thig appeal.* And I'p
20| 1

h
ar

tocontinue this to next year,

MR. WALL: Let me make Qne—9Eher—pﬂintT—JudgeT‘aﬁa““‘

23 f-that s the Court’s interpretation of Robingon. The language that
24|l the Court ug i G not appear to strictly construe

%5 | Robinzon to the very factsg

resented in that cage.

o
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What they said was, and I‘'m gquoting on page— 1089,

e

"Atimely notice of appeal divests the district court

3 of jurisdietion to act and vests jurisdiction in thig
4 court., "
S -——and a citation to the Rysat, R-U-8-T, case.
& THE—COURT:r T read Rust, by the way, and I wag quite
7 (| surpriged @E;ﬂhﬂtgitgdidﬂLtgﬂay. And I read it. It almost hag
8|| N bearing whatgoever to this Matter,
9 MR, WALL: Right., 1t's a4 civil cage that bears no
10| factual regemblanece to this came or Robingopn.
11 The point I want to make, Judge, iz if you are Baying "I
2| find this not to be a postconviction wriE—ef—habeaﬂ—corpuﬁ‘fﬁéf“’
13 you filed in my court and that I denied on June 6th.___» -
14 THE COURT: Ho, Counsel, I'm not Paying that. What I'm
15l saying to you ig very simple, LeE—me4read‘it‘ﬁﬁ‘?ﬁﬁ‘ﬁ§f§44444447
, 16 carefully again. and T think your record ig made:—and T zigo
| 17 would suggest to you that if you want to do anything about it,
18 || the SuDrem34Cou££TAyeﬁ—hetter‘get on the phone, _
19 "An appellate who, after conviction or whils ng |
20 criminal action is pending : f Tia
21 the~<court for a writ ©of habeas.,."
2|And I'm Baying to you there ig a criminagl action pending against
23 'him, that being a penalty hearing -. against them, thae being a
24 [l penalty hearing. Now, I think that point is pretty well clear. —
25 MR . WALL: Well, 1ot me make one final point if T

10
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could, your Honor.

N

]

HE COURT: And if you want to go up any further, fine.

3 MR. WALL: If I could just make one final point?

4 The Court ig saying that pursuant to that statute. =

5 THE COURT: No, Counsel, quit,

& MR~ WALL: —Judge?

7 THE COURT: No, no, ne, no. I have said what T am

g |l saying.

g ME.WALL:  Okay.

10 THE COURT: Now, you may interpret it any way you want

M) to, Bbut T've gaid it threes or FDur—timesj—I—dgn’—H:}eea—gemeeﬂefgr

12| to come in and tell me what I am gaying. I
I 13 MR, WALLT I apologize, your Honor. I
I 14 THE COURT:—Very clearly I read the statutetuywﬁheuuri

15(| I said, very frankly, there 1LaJrJ-minaLactmnqaend;ngLEh&t7—r

16{/ being a penalty hearing. Now, I don't want any interpretation of

17 Sﬂﬁﬂgﬂﬂﬁﬁkﬂﬂm-—ﬁm%

18 )| folks hﬂfﬂl&r—ula%m%}&eﬁef—aﬁﬂrmmgl“

19 || the President of the United StateLSpeakLﬁixL&mimmesv_t;akesqgmgl»

V) Rather 15 minutes to tell us what he saild in five minutes. |

2 I think it‘s pretty clear what I said. And your record is |

2 |lmade. T'd like to get you a transeript of this. —

23 How soon can you get me a transcript of thig, please?

24 COURT REPORTER: This afterncon?

26 THE COURT: No, that*1l be too late,

30¢ ARMOLD STREET LAS VEGAS, NV 89105 [702) 3B4~0R3O




4 . .

1 But you c¢an go to the Supreme Court and tell them I am -- in

2| 8pite of your writ that you f£iled, the notice you filed, I am

g to proceed

4 MR. WALL: Thank you, your Honor

5 THE COURT: Sure.

& It"s now 9125, We’'ll commence here at 10:30. That'll give
7lyou plenty of time to get in touch with them,

8 D.A., anything you want to say?

g MR. SEATON: Judge, there is--very briefly,

10 ¥ou-have-indicated that the language "while no criminal

Mllaction is pending" applies here. I agree—wholeheartedly-

12 I algo want to say that I believe the language "after
W3 conviction™ that's found in £his statute does not apply. "After
1|} sonviction® r i ; i . - M

19| Schieck is right that certain of the 1essercrimeahavea1

0| Judgment of conviction, which has always been upheld, the death

sentences do not,

19§ judgment of conviction, whereas there wag in the Robertgon case,

</l And that iz a distinguishing feature in this case.
21 Touge the Court’'s analogy, the reagon that we’'re in this
2 ll procedural poature is because all of these appeals that used to —

2| cut trials short, if thig Court or the Supreme Court were to rule|

“H[differently, then this penalty hearing is going to get put off

# |l for the appeal to be heara, |
-
4k
; :
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Worse than that, every single time a jury came back with a

[

guilty VexdiGE—aﬂdgyeﬁABEt‘a‘BenEencing Rearing somewhere down

3| the line, a writ could begfilEd—iﬂ—EhE—iﬂE&fiMT“ft‘WUuld be

4| denied; an appeal could be taken prior to the sentencing hearing,| |
sl divesting the Court of jurisdiction. We would never get to

é || sentencing hearings.,

7 S0 I just want to say, Judge, I think both of thoge

Bl provizions are inapplicable, and I truly believe that what wag

9| filed as a writ of habeag Corpus could not have been entitled a

10 || writ of haheaagﬂorpuaTgbeeauseAthﬁse—ﬁan—oniy‘ba‘fiiéﬁ‘after

1| Judgment of convicrion.

12 THE COURT: Let me gstate this tao you. If I'm

13l incorrect--I doubt that T am=-we're right back into chacs. Let’s I
14 || take this case here for pxamplenglth—beEﬂ—aimoﬂtgten‘yeara““*
18] 'gince conviction, and I already have petitions hefore me trying

18 to find witnesses you can't find.

17 ND%W_HWWW
18 || denied, whether it be a HEEk*++E¥é£¥thiﬂ9LS—&ﬁEﬂmﬁtiCaiiY‘HtHYEﬁ4
19 upont the mere notice of an appeal being filed. Thia ig what |
20 || happened here today; it's a great example.

21 I havegagjurygeueSide4that*s4beEn‘givéﬁ‘tﬁéif‘ﬁﬁééfiBﬁﬁEIi@@?
22 || that was requested by the defenae+44TheyLve—beenggiven—thmaer“‘*
23 they’*ve £illed them out, and I believe they were in the hands of
24 Fhegde£EHEE—Bﬂ—FridﬁY‘prrhapa Thursday). T was asked at that

25

time whether T wasggoinggtg—al}ew—time—forgccunsﬂi‘tﬁ‘fééa‘fﬁéiff

13
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I said, "Well, yes, I'll give you until Monday morning."

[

Everything has gone forth, Witnesses have been summoned.

o

4|l corpus, filed an appeal, and tell me I don’t have jurisdiction. |
5| I was presumed -- because all they have is a notice that’s been

6| filed, There is no grounds or anything written. Given that they
7!l have 30 d 1 i it would automatically

B|| be determined at this point. If they’'re amart, they would. And
Bll the District Attorney would fille hig answer., And the Supreme

W Court would try to find some time, with its busy schedule, to go.
11 Let’s just consider ordinary trials. In that pexiod of

12| time, generally three to six months or more, witnesses disappear,
o] they die, they become disgusted with the system.

14 S50—anyway,; you have until 10:30 in order to get a stay-

15 THE BAILTIFF: Al] rise

16 {Recegs taken)

17 X * %k * *

18

19

20

21

22

23
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(Prospective jurors out)

| THE BAILIFF: Departmen i i ]

Honorable Judge Addeliar D. Guy presiding.

THECOURT— Pleagse be socatod,

Mogre. L&t the record reflect the presence of Defendants with

counsel, District Attorney and other officers of the Court.

W i jury.

Who wants to get started firgt?

MR. WALL: I can, your Honor.

First—of all I think we should probably make a record of the

fact that I'm sure the Court has recelved notice from the Nevadzs |

Supreme Court denying the petition for writs of prohibition |

and/or motions for stay. That came to our office about 4:30

esterday afternocon, as I think at the very least we ought to get

that on the record that they did make that decision.

Secondly, there’s an issue that has come up., One of the |

Stdte’s witnesse@, an individual by the name of Rusty Havens,

H-A-V-E-N-8;who testified at I believe the guilt phase inm "B5

and the penalty phase in 89 and ig scheduled to testify probably

tomorrow, has acquired a new case and apparently had absconded.

and there was a bench warrant issued.
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as well as in the State’'m efforts to £ind him to have him

|
= Z2|| testity. It appears that the Public Defender’s Office
= 3 represented him before he had abasconded: It also appears that
= 4| the Public Defender's Office has to some extent at least
B 5 || negotiated a deal for him on hig new felony charges which I think
= 6 j[are Durglary and forgery. 1 don'r know the gtatug of that deal
= 7itin light of the fact that he absconded.
| a He is on this morning before Judge Huffaker on the return of
= 9| the bench warrants. I have left inatructiona for our deputy who
= 1 [will be present before Judge Huffaker this morning, left word
n N fthat he is a witness for the prosecution in this case, that we
12f|need to cross-examine him, and that our office should withdraw
13]| this morning. I left a message for Mr. Seaton and have since
S im, : :
15|l going to appear in Department IX also of those facts,
16 I wagn’'t really aware that we--and when I say "we," the
7 public defender's office--had made at least a tentative
18l negotiation on behalf of Mr: Havens until this morning. When I —
19 || became aware that he was a public defender client, I did not |
20 review the file.
21 I did mot represent him in Justice Court, and I don’'t
2 ipelieve Ma. Mounts did either. But I think because this case is |
23 || obvigugly going to be continued to be reviewed by other courts,
241'including the effective assistance of counsel and the fact that
26

. .
the conflict may arise, I wanted to bring it tov the Court's |
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o |
= 1 || attention,
= 2 And I‘ve brought it to Mr. Flanagan’s attention this morning
] 3]las well as last night, and I don’t know exactly what should
= 4| happen to preserve the record, whether he needs to waive any | |
= 5||conflict or not, But I think it needed to be on the record.
= 8 THE-COURT:— Mr. Seaton?
[ 7 MR. SEATON: Judge, everything that Mr. Wall just said
- B|{is correct. I want to add to the record that I have not yet
I 9spoken with Mr. Havens. 1 Knew that he was in jail. T had not
= 10 fluntil this morning spoken with any of our deputies about his
| Njcase. T was informed by Ms. Lynn Robinson this merning that a
12) tentative negotiation had been struck by Kim Maxson of our office
13| seme time ago prior to his absconding,
14 ila, i i ;
— 15| indicated that that deal was probably off and they were hack at |
16|square one. I told her to put the same sort of thing on the
17| record up in Department IX so that everybody would be aware CHAt
18 [Ino talking had gone on between counsel. I'm sure that until this
19 ||morning or yesterday that counsel for the defense had not done
& anything with their deputies.
Faa I've i ; it 1is
22 )lalways solved by the public defender getting off of the laesger
“3|[case, which is our plan this morning. The State certainly has no
24objection to the defenze crogs-examining Mr. Havens with whatever
6 llinfo
I ]
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other deputies,

(' ]

- oy 72
That*sabout all I have " to say on the matter.

THE COURT: I he going to be brought down here today?

4 MR, SEATON: He will be -- I really haven’t addressed | |
5|/ that problem. I just told Ma. Mounts this morning that I didn’t
éjreven—plan—on pretrialing him— I‘m going to have an investigator
7]l take & copy of his last transcript to him and let him read it:
8||and then whenever his testimony is ready to be had, which T would
$llagree with Mr. Wall should be sometime tomorrow, we’ll Just i7
10} simply have our investigators bring him over to the courtroom and|
M|[put him on the stand and ask him questions

12 So the direct answer to your guestion is today, no, we don’t
3 rhave any plans to bring him down here.

14 THE COURT:—Well 1Bt me ask this then: What is it you—
15 || folks want me to do?

16 MR. SEATON: I think Mr. Wall’s and my poeiticn was

17 justsimply toapprise the Court of what's going on and make a

18|l record of something that may come up in the future so that we —
19l know precigely how we stand at this time.

20 THE COURT: Have him brought down here tomorrow morning
21 145, ' O Wi m,

22 MR. SEATON: We‘l)l dothat. |
23 THE COURT: That’s the best way on it, and then we’ll

24 have that on the record here and go Trom there. Tf the public

25 || defender is abl ; ; ,

T 4
C R 3

SOUTHWEST TRANSCRIPTS. INC.

LIz [ 250

FEDERAILY APFROVED TRANSCRIFTION SERVICE

309 ARNOLD STREET FAS VEGAS, My 80106 (02860830




1| chat?11, .,

2 MR SERTON:  Could tho, .-

3 THE COURT; . ..s80lve that problem,

4 MR. SEATON: I'm s0rry. Could the Court direct the
5|jcourt Services Officer at this time to make sure that he's

& brought over? I think your say-so may have a little more...

7 THE COURT: I can direct him, gir, but I feel much
g8l|better with a2 written order.

g MR, SEATON: FEetter with what, Judge?

10 THE-COURT: A written order.

" MR. SEATON: A written order? Do you want me to

12|| prepare one for you?

13 THE COURT: You van do it during luacdh hour.

14 MR. : ; i1l

15 THE COURT: Just go over there, and they can do it

16|} tonight.. v

17 Now, I'm going to take -- I missed my calendar. Do you have
18l a morning calendar for me with all these geodies on it that you
19]| folks put on it? Thank vou.?,

20 I have Defendant Flanagan’s Motion to Prohibit Testimony by
2ZHeh i ze Witnesses' Testimony or in the
2l altern i i i d . alvea

3 ||made no decision on that.

24 MR. WALL: You have that on your calendar as

25 ||being on this morning?

I-5
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THE CQURT: Yes.

L]

MR."WALL® I think that's already been determined,

9r0hablyglasg—weekTAAELm—ﬂatgsure—why*that*s o there,

4 THE COURT; Well+4tellﬁme4whatgizgwasT—beeause—myge}efkuggg—*4
5|[didn’t have a record of it except that’s on my calendar. What
¢rwas—our determimation?
7 MR. WALL: I think we’ve probably taken care of that
8|l isaue,
9 MR. SCHIECK: I think ‘informally the Court has notified
toreverybody that it was going to accept tesgstimony from witnesses
" that had appeared in the last penalty hearing. The State has
i2j)indicated--at least in chambers and will do 8o now on the record
1¥]=-that we have no objecticn to the defense utilizing any of the
14 jlwitnegses that they needed to read into the record thiz time who
15l had appeared at. the lagt penalty hearing-.
16 And at this time what I think Ms. Mounts did it onp behalf of
7 [fone transcript and I did it on another, she took Mel Harmon‘s
18 { transeript-and sanitized it so that it dossn't appear that it
19 ]l comes from any particular person, and we’re going to call it a
20 1 ecourt officer or something to that neutral extent. And she‘s
¢Hlprovided me with a copy of it."
22 I too-have gone through the testimony of Dr. Green who is
23 |unavailable and taken things out of it that wouldn’‘t be
24|l appropriate for this pemalty.hearing. The five of us had a
25 imeeting -~ yeah, the five of us had & meeting and decided what
I-6
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should come out. I've redacted all of that and given them --

2ilhave 1 given you your copy yet? Yea, I’ve given them their copy
atef it ;

4 And 80 we think that all the reading part of it has been | |
5)| virtually stipulated to and agreed to by the parties with the

6| knowledge that the Court wag pretty inclined to let it come in

T Y-

8 THE COURT: Ms, Mounts, did you give it to Schieck?
g|]And you've been standing and ready to go; and Mr. Schieck stood
10 up and you sat. dowrr.

1 MR, WALL: Well, I Know.

12 THE COURT: You are not Ms, Mounts,

13 MR. SCHIECK: I‘ve been standing longer now.

14 THE COURY: Are you Ms. Mounts?

15 M. WALIL: I'‘m nn'r'"‘r:y? .

16 THE COURT: He im not Ma. Mpuntg,

17 MR. WALL: Oh, I'm sorxy.

18 THE COURT: She was standing, and Mr. Schieck stood up
19jland she sat down, and T don’t want to be accused of any sexual

20 || harassment around here.

21 MS. MOUNTS: Thank yon, your HONor,

22 Your

23 || the trangcripts, Included among that was Mr. Harmon’s testimony.
24 [ Tt was my understanding that the Court had ruled, had basically
2 lordered us to get together because the Court was going to allow

300 ARNOLD STREET A5 VEGAS. NV 49106 (702 SBS-0830




that testimony in.

Lagst week, your Honor, we were attempting to preserve our

objecticns that were made last time, and it is nmot our intention

at all to waive thoaggabjectionagtongfgﬂarmen—testiﬁyiﬁggthat———f—————f

4

§||were made prior to the 1989 penalty hearing. Judge, he

6| funmarized the testimony of three wiknesges and we have

7jiconfrontation rights as to those witnesses— We objected at the

g8(|time to his testimony and obﬂéct now to his testimony being

g]j Teread 1nto the record.

10 THE COURT:  Just so we understand the text of what I

1]/ stated, T aaidgtngynugﬁolkaLiﬁ—yeu—waneeé—fe—pfeaerve the
12||cbjections I have no problem with it. However, T would use the
13| testimony of those witfiesses that he was goihg to summarize.
14 If theyghave—beeﬂ4ﬂaed7—if4they‘are‘unavaiiébié‘éﬁﬁ‘EH§?4444
15l have been used, and the rights of cross-examination were upheld
6|lat that time, they’re not present now, then T have no problem

7 {fwith that. But if you're going to make that objection, I’11 tell
18 fvou again: We will use that testimony,

19 The effort here was to try and save time as it is a matter —
20 lof record what they said and what they didn’'t say. So any of youl
2Hfolks, if any of you mind and to want to object to it, I‘11 |
22 fl sustain the objection gquite frank about ir. And wetll uge the
23 || testimony.
24 MR. SEATON: We would just need to know that now,
25 1y i o out o ose larger

I-8
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transcripts.

] THE COURT: Well, I thought I'd said before, but if you
a3t £olka ¢a

4|lmy statement, T didn‘t caredﬁho it was, because all they're going
5/l to do is read the testimony aloud. But if you can’t agree upon
g|[ic, then fine; we*ll use the testimony that was actually done in
7|l court where there was ¢rogs-examination. That’'s the rules

] Mr. Schieck, now it’s your turm, sir.

9 MR. SCHIECK: Well, first of all we’'d joln 1in what Mz,
fo{[Mounts said. And then I would add given the rules the Court hase
1|l 1laid down, from our standpoint it’s preferable to do it the way
12| that we're going to do it after being with Mr. Seaton which is

13 || read that redacted testimony;

14 THE COURT: Counsel, T understand that.You can't have
15 lyour cake and eat it too. If you’re gning tn presgorve your

16 || objection, I'm going to grahﬁkyou your objections. I'll sustain
17||them. And we’'ll use the testimony. That i a matter of the

8 transcription:

19 MR. SCHIECK: Well, it'’s not a matter of having our

20 || cake and wanting to eat it top as much as wanting te do

21 ||everything possible in the best interegt of our client. It's our
22 {{pogition that reading the entire testimeny of all those witnesses
23!lis the worst of all the alternatives and therefore...

24 THE COURT: Well, Counsel, that may be; I don’t know.

o4a)

All I'm saying to you i that you objected to Mr, Harmon's

309 ARNOLLY STREET LAS VEGAS, NV i9106 (702 3R6-0830
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testimony, and vou want to preserve that objection. And I have

the objection?

2 (|no preblem in sustaining that objection. I want you ta

slunderstand that; I have no problem with that.—And we’ll use the
L dllrestimony

5 Bukt you ¢an't say we want to object, but we’ll use it

6 |because 1t may save some time. That's a tactical decisicn., And

7 I*m concernad with the legality of it: I have no problem uging

8llthe testimony. It makes a long proceeding, but I get paid by the

9lyear, and I'll ke here until January.

10 MR, SCHIECK: YoOur:rHONGTL, I think that...

+ THE COURT: Till December 3lgt anyway-

12 MR. SCHIECK: I think we’ve beaten this horge probably

13 || long encugh.

4 THE COURT: Yes. And my question again to you...

15 MR. SCHIECK: We agreed to use -- for Mr. Moore, agreed

16| to use the testimony of Mr, Harmon, redacted without reference to

17 (|[Mr. Harmom. ..

18 THE COURT: Are you withdrawing your objectiona toit?

19 That's where your stay comes in

20 MR. SCHIECK: That’s where the problem comes in.

21 || Based on everything that’'s been said, it’'s a tactical decigion on

22 ffour part, given the position-of the Court, to withdraw that

23 | objection. [::

24 THE COURT: Ms. Mounts, will you folks withdraw

25

309 ARNOLD STREET LAY VEGAS, NV #5106 {702y 386G
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indulgenece fust—a moment? T

3 THE COURT: T want—vyoutounderstand that T am willing
4||to grant your objections. Understand that. T am willingte | |
§||grant your objections, sustain them, and we'll use the testimony.
8{{And if you don't want that, then of course you want Mr. Harmon'’s
7l redacted testi it i . to
8|[read and summarize the tegtimony that was given. I have pno
9problem with that. It's not something the Court is foreing vou
10 finto, because I-will have no problem reading the complete
1 /| transcript and go from there--ingofar as it does not interfere
12]|with Dawsaopn.
13 MR WALL: Could we have the CourL’s indulgence for one
14 || mement ?
15 THE COURT: Uh-huh. I thought we made thig sgquare gsome
| t6rcime ago.
| 17 (Pause)
18 While you folks are doing that, let me make a racord here,
I 19]|1t isn’t often I get a chance to make a record like this.
20 1 received a fax from the Supreme Court, apparently on Junpe
21 12th, and—it—feadSAasgfoiiuwsT‘déa1ing with Flanagan and Randolph
22 || Moore:
23 "The Petitioner v. the 8th Judicial Districe Court
24 of the State of Nevada and therefore the County of
25 Clark, and the Honorable Addeliar D, Guy, bDigtrict
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Judge, respondents, and the State of Nevada, a real

]

O L LI |
- 4=T1 UgLTa

w

o : Y e e £} g T -y -
Patlrty 1n interesc, lLiled June 12, 1

Bloom from the Supreme Court ., Qrder Denying Petition

||
| ]
n
|
= 4 for Real Prohibition.
= 5 "We have comnsidered the petition on file herein
= & and-weare not—gati i ntion
= 7 by any extraordinary writ ia warranted at thig time
- 8 Specifically we note that petitioners have an adequate
= B remedy in the ordinary course of the law in the form of
= 10 an immediate appeal.
B 1 "Further, petitioners note an appeal in the
- 12 postconviction matter did not divest this Court of
13 Jjuriediction to conduct the mew penalty hearing ordered
14 by this court. Accordingly W&Weﬁnanigr
15 CNRAP 31 (b) . |
18 "Finally, we deny petiticner’s alternative request H
17 for-a stay of proceedings in the district court, both |
18 because we conclude that no stay ig warranted at thig |
19 time and because the motion has not been properly
20 docketed in this court. It is so ordered."
21 i 8igned -Steffen, Chief Judge;, Young and Springer-
22 1've actually been upheld twice in one week, in seven days |
22llby a court. I won't use Mr. Harmon’'s word either.
24 Anything? Mg, Mounts, please continue,
25 MS, M : ; ; i
I-12
SOUTHWEST TRANSCRIPTS, INC.
FEDERALLY AFPFROVED TRANSCRIFTION SFRAVICE
309 ARNOID STREPT . TAGVEGAS, NV 20106 (202} 3850830




4|lwith Mr. Wall and Mr. HFlanagin, we too would agree to use the

2| teatimony, the prigr testimeony, of Mr. Harmon that we've agreed

alfupon with Mr. Seaton, which will delete all references to the

1 ’

6 THE COURT: Aall right., Let’s have no problem, folks,

8 || You kKeep telling me you want to preserve your objections to

. . .
2lland I'm telling you I will grant your objections

i
ity

L L e ]

B MS, MOUNTS: We will withdraw those at this time, your

g || Honor.

10 THE COURT: Now, it‘s so nice.

11 MR. SEATON: Has Mr. Schieck withdrawn his, Judge? | I
12 THE COURT: Yes, he tried to get cozy though and tell

13||me basically what the Court-@aid. So I want you to understand

14| thig Court is not coerced, and I -have no problemusing the

15|l transoript. [:

16 But it’s a tactical decimpion he'’'s decided -- they have

17 ||decided to make, and of course, I can't have any comment on that
18 rone WaY‘ﬂf‘th94ﬂﬁh&fT“BﬂE‘iﬁ‘he—waHEB—Ee—make—%hE—ije"fiQ“,
19lithia Court would be happy. I want him fully to infer you with a |
20 | capital H.

21 Aind that Il have mothing to do with the mext two weeks

23 lmorning calendar, that I had thought we could get started this

24 || morning at 9:00 -- yesterday morning at 9:00., Tt is now 10:20,

5 lland we're atill Jawing back agnd forth.—

T - 3
L™ L
oM I TIIW OO T ‘TR A M
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e
1 State’s Motion to Use the Purported Testimony on the penalty
Z([hearing--the State hag on three people they tell me they can't
3{{locate and the defenne aloo has ‘some people they can't loecate:—T
4 [lunderstand there were some opjections made. If there areno [ |
5|iobjections made, I'm going to grant beth the State's Motion and
& (| the Defense Motion, iy
T MR. SEATON: The State has no objections.
8 THE COURT: Defense?
9 MR. SCHIECK: No objection.
10 MST MOUNTS: No objection.
" THE COURT: Is there anything else to come before this
12 [| Court now?
13 MR. WALL: Yes, your Honor.
4 THE COURTT Besides the jury?
15 : A ig -- it of the
16 || reagons that we’'re here at 10:20 instead of 9:00.
17“ Our communications--and when I say "our” I'm talking about
18 both counsel for Mr, Flanagan, both counsel for Mr. Moore, amd
19l probably algo Mr., Seaton--have made. ..
20 (Pause, Court/Clerk colloguy not on the record)
21 THE COURT: Go ahead, sir.
22 MR-—WALL:—Our—efforts to contact the jail din the last
23 || four days...
24 (Pauge, Court/Clerk colloguy not on the record)
25 THE COURT: Your contact with the jail. I'm listening
v 114
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to you, Counsel, go ahead.

MR. WALL: Apparently the ja&il is under the impression

this time; therefore, they are being held in a portion of the | |

jail where they are not allowed access to showers, shaveg, things

like that, and it resulte in difficulties like the one we had

this mornin

[
Lo B

The jail has indicated to évexyone that if they were aware

@«

from some official capacity that there was no death sentence at

this time hanging over these two individuals, they would put them

N . .. = oAl
in a Fac;l;ty—whEEE—we—wauiéﬁLE—have—a—éel&y—%ike—the—a&e—w: had

this morning. We have been in contact with almost eVeryone over

there; but for some reason they're not willing to take our word

h

-
H

for the fact that the Supreme Court reversed the sentence of

15

death

16

If there’'s a way for the Court te at least make contact with

the transportation officers to say, "Look, these guys do not have

a-death sentence over them at this time, take it as an order or

H

T n
whatever you want; therefore, they ghould be treated as such.

know the Court isn’t going to order the GL to do anything,

because you don’t have the ability to, I don‘t think.

= & L. 1
THE-COURT:— Oh; T have the ability and the power, 28

long ag it's ip my jurisdiction

MR, WALL: Well, then I’'d ask for that.

Ly
&

THE COURT: ...and as long as it is a good kosher

FOr ARNOLD STREET LAT VEGAS, NV 89106 {702) 396-08%0
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order. If it’s a bad order, then of course I don't have any duty

- L L .|
toupholia.

Clark County Detentlion Center allow these individuals to shower

and shave to be presentable'-for court each day.

MLy

b N ] s - ' - P P = L L Bl | 1
H 4 I WL YOLlily LU Wo L 1t But I will make

a4 reqeest
7

Inform your fcolks rthat the Supreme Court of the State of

Nevada has reversed

the death penalty hearing -- or death

another jury, what they might do on the three possible forms of

punishment, which of course 18 death or life with or l1ife

. '  of thi n

I would request, however, that you either do it in one of

two ways, and I don

't care which. Make Bure they are able to get

their showers and so forth. /They may have to get up at 4:00 in

ika T As ir srder to ar 44+ A
+ F 7 oraer—To | e v e ¥ 3

| o
Ll T AS = LR I ge

care. But they should be able to get their showers and come here|

looking presentable

and in a position that their counsel can sit

nexXt to then

QFFICER:

IT'11 turn

THE COURT: 1I°'ve been defense coungel, and I know what

those Jalls will do

to you sometimes--you can’t get showers and

goforth.— Your breath smells bod 11 d
= ' yuu.x. UUU_Y SilCLLb, allid _YUU- cVEll




know it yourself, and you can‘t get away from it.

Anything elge?

CIR A MTEAT « Oy e
] - .

MR. SEATON: No, I don’'t think that was me.

THE COURT: One is singular,

MR . : i e-bring the Jjury
in, the Court is going to ask m ve a

few opening remarks, tell them. ..

THE COURT: Very briefly.

In this case because of the nature of the ten years that

have passed and the nature of the facts originally, I would like

four defendants did, and really not much more than that, but to

bring out fairly clearly what this case was all about so that the

ury, if they are triggered by any facts, it will come up during

[

our volr dirse of them.

It's going to take me maybe two

longer than it might otherwise, but T just wanted to apprise all

the parties.., [

hearing -- no, I won't let you say thisg is the penalty hearing.
MR. SEATON: ©Ch, I don't want to -- no, L jusdt wanted
I-17
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1| tO say that they had been found quilty by a jury before, and
allthat’g the end of it
3 THE COURT: And in the guilt phase-
2 MR. SEATON: In the guilt phase.
5 tHE LOURT: I have no problem with that. I said it
gl b i e COurt.
7 MR, SEATON: Yeah Of course, in the voir dire we're
8[{go1ng to have to explain to them that thev’re here for a penalty
Hrhearing, but—in the
10 THE COURT:Counsel,—¥'1l do that, and I think I"11l do
1M[it the way Mr. Howard suggested. There are procedural
12l irregqularicties. That's why I wouldn’'t use that word yegsterday.
13 MR, SEATONT Yeah, No, I don’t -- T'm not going to
14 faTkedgabnutgthegpreeedure94weLve—gﬁneft&nanﬂTr““““““““‘*
1% THE COURT: I ghall,
16 MR, SEATON: Yeg, you will do that and we're going
17 to..
18 THE CQURT: Before you even get up. And I‘1l also ask |
19| anybody who recalls anything about thig ta gtand and give me
2 their name and number., S0 when we get to them, I may give you an
21 | individual voir dire on thoge
22 MR. SEATON: Perhapa the Court could do that just as
2d||8con as I'm through with my opening. ..
24 THE COURTT No, Mr. Seaton, I'11l do it before you even
25 open your mouth,
I-18
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MR. SEATON: Okay. All right. However the Court wantsg

grte—do3its

3 THE COURT: Do ¥y —8ir, t you

4llwant to say?

5 MR, SEATON: Well, the Court realizes how senile I'm

s8llgetting. I may have forgotten something, but I think not,

7 THE COURT: Mr, Seaton, I've known you for 20 yearg, |

8 MR, SEATON: 25, )

9 THE COURT: And that's a physical process that started

101 20 years aqgo!

ik MR. SEATON: I’11 sit down.

12 THE COURT: You never had the last years in 20 years, I

13 Hdon' t - know why you should get it now:

14 Next

15 MR. WALL; I don't think there’'s anvthing else on

16 ("behalf of Mr. Flanagan.

17 THE COURT:— Next-— 7o — — |
| 18 MR. SCHIECK: Nothing, your Honor.
I 18 THE COURT: Bring in my jury, please,

20 Offthe record. K

21 (Colloquy not on the recerd)

22 (Jury in at 10:31 a.m.)

23 THE COURT: Case No. C069269, State of Nevada v, Dale
————— 24 Planagan & Rendoiph Moore. Let the record reflect the presence

25

of Defendants with counsel, District Attorney and other officers

I-19
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of the Court.

2 Will the Clerk please call roll call of the jury panel?

3 Please answer "pregent! o

4 (Clerk calla roll of prospective jurors)

5 THE CLERK;: Joyce Norris Skeels? (pause) Joyce Norris
& (| Skegls, Badge No, 4957

7 THE

8|l ghe should not be held in contempt.

8 No. 547 has already been excused.

10 {Clerk continues roll call of prospective jurors)

11 THE CLERK: Charles Neagle? (pause) Charles Neagle,
12 || Badge No. 5027

13 {Clerk continues roll call of proapective Jjurors)

T4 THE €LERK: Sheryl_Lynn Koepke? —{pause) Sheryl Lynn
15 || Koepke, K-0-E-P-K-E, Badge No. 5157

16 (Clerk continues roll call of prospective jurors)

17 THE COURT: Walt one, wait ome,

18 THE CLERK: —Pardon?

19 THE COURT: May we have your badge numbers, pleasge?
20 PROSPECTIVE JUROR #515: 515, Sheryl Koepke.

21 THE COURT: Have a seat,

22 PROSPECTIVE JUROR #5002 —And 502~

23 THE COURT: Have a seat.

24 {Clerk continues roll call of prospective jurors)

309 ARNOLD STREET TAS VEGAS NV 85104 {702) 3860030




1 THE CLERK: Lee G, Gibson? (pause) Lee G. Gibson,

2 (| Badge No. 5477

3 (Clerk continues roll call of prospective jurors)

4 THE COURT: Mr. Bailiff?

5 THE BAILIFF: Yes,

6 THE COURT: You go down to that jury commission and

[

8||Gibgon. You might check the jury room just to be sure before you

¢|/do that. If he‘s there, zend him here.

10 THE CLERKT Angd 495.

H THE COURT: Who?

12 THE CLERK: 495,

13 THE COURT: And also Juror 495, $he was not here

W ryesterday either,

15 THE BAILIFF;: 4957

16 THE COURT: Yeg. Mr., Seaton, I am golng to uge your

17 || suggestion and let you do it first, because they won't know

20 THE COURT: Not yvet,
4 MR. SEATON: Oh,
22 THE COURT+—Not vyet, notready.
23 Does either mide wish to challenge any individual members of |
24 the panel or the entire panel? State?
25 MR. SEATON: The State doss not, Judge.
I-21
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MR. WALL: ©Not at this time on behalf of Mr. Flanagan.

2 MR, : L this time, your Honor,

3 THE COQURT: —The District Atteorney will now sgtate the

4 ||nature of this case to the prospective jurors whose names have | |
Sflbeen called and also the names of the witness he intends to call,

6 MR- SEATON: Thank you, Judge.

7 Good morning, ladies and gentlemen. My name is Dan Seaton-

8||I'm a Chief Deputy District Attorney with the Clark County

9||Pistrict Attorney’'s Office, dnd I'm the individual who is going

. . . .
to-be prosecuting this particular case that some of you will be

1

[|chogen to sit upaon,

12

There are a couple of reasons for my standing before you and

-
Lo

saying a few things Lo you this morning. One of them is to tell

14

case in the jury questionnaire that was given to you, but perhaps

just a little bit more, sc that we can find out whether or not

youas some of you have already imdicated remember

L]

any—o

anything about the case

The cage happened ten years ago. Obviously many of you

weren't here, and aome of you who were here might have heard

those memories are triggered at all for thoge of you who were

here at the time and had heard something about it.

L]
Y

S50 I'm eure you’'ve been.thinking about it since you did the

&

:
qvegcinhﬂn ire; and when

& L] =
I'm-through with my remarks, and indeed —
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1j{a88 we question you throughout this process, please be mindful of

I trying to remember whether or niot you do recall anything about

alithe cagse. 2And if you do, volunteer it to us and let us know-
4 The gecond thing I'm going to be doing this morning i | 1

§|[teliing you the names of all of the witnesses that we originally

§{|called at the first trial angd finding out whether or not you Know

8| also going to tell you the people that I intend to call in this l

rather short hearing that we’'ll be having here before you at thisg

©

-
Q

time. —Those will be the same names, but I want to emphagize them
11 jjto you 80 that vou’re able to tell ug MHHHQFW

12|l of those folks.

13 The only other thing that I'm goling to suggest to you at

15 || questionnaire that you were all-given, this is a death penalty

6]lcase. Our questions are going to be given teo you in such a

tr|[manner so as to find out what you think about the death penalty,

14l thig £4

19 Jlare abouk ic.

20 Some of you probably haven’t given it much thought

eH-throughout—vyour Iives, and now iz the time that you're going to

22 |be gertring a series of questions about it. And so be thinking —

23 |about that as well as we go through thie process., And yourll he

L]
-9

able to hear some of the guestions, many of which will be
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and what our interests are in asking you these questions.

z Now, let me get back Lo the facts for just a moment if I
3can.—Thisisabout—a case that occurred on November the Sth;
4)1984., It was a killing that happened ocut on Washburn Road in the| [
5 (| northwest part of Las Vegae., The twn gentlemen that are here

8 ([with us today, Dale Flanagan and Randy Moore, and four other

71 people went to Dale Flanagan's grandmother’s house. And just so
8llyou’ll know, and you'll find out in a moment, this gentleman in

9|l the striped shirt is Dale Flanagan (I know it's hard for many of
W {lyou to gee). And the person-sitting to his immediate left in the
Mllplaid shirt 'is_Ra,ndy_Mﬂnrn

12 It was Dale Flapagan’s grandparents who were killed. You
13{|will learn that there was a trial in this matter and that they

¥ irwere found guilty. Dale Flanagan was convicted of killing his

15 || grandmother, Randy Moore of killing Dale‘’s grandfather. 2and they
18 ||actually were found to be regponsible for those acts, each of
17them that -- That's the role that each of these gentlemen played
18 in this partiecular case.

19 There were four other individualas involved with them in the |
20} killing. Their names were Johnny Ray Luckett, Roy McDowell,
2{IMichael Walsh, and Tom Akers, Two of those individuals were

22

23 ||been Johnny Ray Luckett and Roy McDowell. They were all found
“Z4lguilty,

26 We arye here today to determine what the penalty will be for

Fla ¥
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that killing for these two ipdividuals, and the Judge will speak

to you a little blit more about that later in the proceeaings.

s 1| trigger memories that you may have had from reading newspaper

articles or talking to friends or seeing it on TV--that of the

r that 1idn -t t t 'Z,M'i 1 Walst 3ddgu.i."L a4

wag -- he pled quilty to voluntary manglaughter, and in fact

you'll meet him; he’ll be testifying here in the next couple of

days

8¢ that essentially are the facts -- those are the facts

that occurred in thig particular case, and that's what I'm asking

yOou to Search your memories Lo see if you remember anything

about—

I'm going to read a ligt of names. These are the pnames of

16

the witnesses who were called at the very first trial in 1985.

17

(Not only is my handwriting bad, but my eyes aren't S0 hat

18

These are the witnesses: Rusty Havens, Lisa Licata, Janelle

Gregor, Bob Manring, Yvonne Kaczamek, Tom Akers, John Lucas,

Angela Saldana, Mike Morlock, Sal Lavaro, Cindy Evans, Blake

officers, among them Steve Winne, Dan Connell, Bob Rodreick, R.

Conboy, Bert Levos, Norm Ziola, Mike Geary, Alk Morales, Dr.

Sheldon Green, Kim Groover, and Richard Good. Those are all of

LA

e




%
1t
2l

the wicnegses that were called at the trial in 198§,

Z In this hearing you are going to hear directly from, live
3
4| priox hearing, the testimony of Rusty Havens, Dan Connell, Dr.
5|[Green, John Lucas, Tom Akers, Angela Saldana, Wayne Wittig, Mike
6 || Geary, Richard Good, and Johnny Ray Luckett,
7 Thank you very much |
8 THE COURT: Mr. Wall, you may introduce your ¢o-counsel
g|land your client. ”ﬁ“
10 MR+—WALL+—Thank you, your Honor-:
11 Good morning, ladies and gentlemen. My name ig David Wall;
12]|and along with Rebecca Mounts, we repregent Dale Flanagan. Dale,
13|Iwhy don 't you stand up and turn around?
14 Thank you—very mach-
15 THE COURT: Mr. Schieck, you want to introduce yourself
16 |t and your client?
17 ME : . N ’
18
19 || Lew Wolfbrandt, we represent Randy Moore in this case. Randy?
20 Thank you,
21 THECOURT: Swear%EhEm4in74pie393744444444444444444444
22 THE CLERK: Would you all please rise and raise your
23 || right hands?
24 (Clerk swears in prospective jurors)
& THE CLERK: —Thank you, you may be seated:
I-26
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57

1 DURING THE TIME THIS HOLE WAS BEING DUG, YOU HAVE
2 | INDICATED MR. FLANAGAN, MR. MOORE DUG THE HOLE.
3 THE WITNESS: MR. FLANAGAN, MR, MOORE AND MIKE
4| WERE STANDING ==
5 THE COURT: MIKE?
6 | THE WITNESS: WALSH -- WERE STANDING
7 | APPROXIMATELY 10 TO 15 FEET AWAY FROM THE CAR. THERE WAS A
8 | SMALL HILL APPROXIMATELY TEREE,” FOUR FEET HIGH. THE HOLE WAS
9 BEING DE ON THE OTHER SIDE o;;na BILL. o
o T~
10 THE CUUKTY S S0, JUDY THE THAXKEE ILNUILVIUUALOD JVU
11 | MENTIONED AND YOURSELF WERE PRESENT AT THAT TIME?
12 THE WITNESS: ALL FIVE OF THE DEFENDANTS.
13 | EVERYBODY WAS PRESENT. BUT ONLY THEY WENT TO THE EILL.
14 .| EVERYONE ELSE STOOD BY MY CAR. |
15 . THE COURT: HOW FAR WAS YOUR CAR FROM THE PLACE
16 | THE HOLE WAS BEING DUG?
17 THE WITNESS: APPROXIMATELY 10 TO 15 FEET.
18 THE COURT: IN PLAIN VIEW?
19 THE WITNESS:. YES, SIR.
20 THE COURT: PROCEED.
21 ' MR. HARMON: THANK YOU.
22 | BY MR. HARMON:
23 'Q  MR. AKERS, WEAT HAPPENED AFTER YOU GOT BACK TO 33
24 | NORTH 13TH STREET?
25 A ALL FIVE OF THE DEFENDANTS AND MYSELF WENT IN THE

Ab7
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FLETRLIOD Sa00Wd |

1 HOUSE. WE KNOCKED ON THE DOOR, AND MR. LUCAS OPENED THE DOOR.
2| 'WE ALL WENT IN. '
3 | THE LONG RIFLE AND THE SAWED-OFF WERE PUT AWAY.
4 0 BY 2
5 A BY RANDY MOORE, _ e
- 6 Q  WHAT HAPPENED THEN? .
T . Y MR.
8 APPROXIMATELY ANOTHER 20, 30 MINUTES. AND THEN, I DIDN'T SEE
9 |TEam, |
10 Q  DID YOU SEE A PURSE AT ANY TIME? r-\\\\
: 1 A I SAW A WALLET, FEMALE'S WALLET OUT OF A PURSE AND //
12 BAD VARIOUS FORMS OF'IDENTIF;CATION, A SMALL AMOUNT 0F~nouzi;///’
- 14 APPROXIMATELY SIX INCHES LONG. : (//
15 0 THE WALLET WAS BLUE? :
16 A YES, SIR. |
17 Q  REMEMBER THE DENOMINATION OF ANY OF THE CURRENCY
18 | YOU Saw?
19 A  ONE OF
— 20— ‘ DTD-YOU EARN WHERE TBH WA - HAD ; R ?
. S Sasinlbing
21 ‘A Y¥YBS, SIR, I DID. |
.22 ! o  HOW DID YOU LEARN THAT? .t
23 A RANDY MOORE SAID.
v.— .
24 Q  WHERE EXACTLY WAS THE WALLET AND WHERE WERE THE
25 |

OTHER PEOPLE WHEN YOU SAW IT?

O _58,__-_.._, B U




ST LETEIOD BI00WY

WHEN I SAW IT, IT WAS BEING HELD BY ROY MCDOWELL.

1 A

2 IN WHAT ROOM OF THE APARTMENT AT 337 NORTE 13TH
3 | STREET?

1 A THE KITCHEN.

5 Q  WHAT OTHER PERSONS WERE 'PRESENT IN TEE KITCHEN?
6 . - . R

7

8

9 | BEEN OBTAINED?
10 A

RANDY MOORE SAID TEHAT ROY MCDOWELL HAD TAKEN THE

12 Q  DID ANYONE SAY WHOSE WALLET IT WAS?

13 A COLLEEN GORDON.

14 WHO SAID THAT?

15 A DALE FLANAGAN.

16 Q  DID YOU HEAR ANYONE DESCRIBE, APTER YOU HAD ARRIVED

18 A YES, SIR, I DID.

19 Q  WHAT PERSONS WERE PRESENT?

20 A  THE FPIVE DEPENDANTS, MYSELF, AND MR. LUCAS.

21 Q  WHAT PERSON OR PERSONS EXPLAINED WHAT BAPPENED AT
—22 | THE HOUSE? ,

23 MR. SMITH: YOUR HONOR, I WOULD REQUEST A LITTLE

24 , i

25




ITLTFEEIOD EJCOHHM.

1 |wrTHIN EARSBOT'OF'THE‘CONVERSATION._
2 THE WITNESS: IN THE KITCHEN.
3 THE COURT: THAT IS FINE.
4 | BY MR. HARMON: | , |
5 Q  WHERE WERE THE FIVE DEFENDANTS, YOURSELP AND MR.
7 A IN THE DINING ROOM-KITCHEN AREA. IT WAS A SMALL
8 |AREA. IT WAS -- IT IS LIKE THE KITCHEN AND THE SHELVES, THE
9| REPRIGERATOR AND THE TABLE WERE ALL IN ONE ROOM, THE DINING
10 ROOM.

14 THE GORDON'S HOUSE? - |
15 A IT WAS QUITE -- EVERYONE WAS Tﬁtﬁiﬁc‘cﬁtwa*ﬁxsf._
16 Q WEAT DO YOU MEAN BY EVERYONE? ‘

17 A

18 THEY WERE LIKE EXCITED, A LOT OF ADRENALIN PUMPING.

20 SPEAKER IS?
21 A . MICHAEL WALSH SAID HE BROKE THE WINDOW. HE EIT IT
22 BT B
e - e
23 TAPE. HE HIT IT TWICE. IT DIDN'T BREAK.
24 = DALE FLANAGAN PUT HIS FIST THROUGH THE WINDOW.

25.

THEN, DALE FLANAGAN WENT TEROUGH THE WINDOW. RANDY MOORE




ATLTTEIOD excomﬂ?

1 | CLEARED THE REST OF THE GLASS --

2 . : : E—
3 | SPEAKING NOW?

4 | THE WITNESS: IT WAS DALE.

5 | BY MR, HARMON:

6 Q  DALE FLANAGAN? .

7 A ¥ES, SIR. |

8 Q  WEAT ELSE DID YOU HEAR? AND ALTHOUGH IT IS

MOORE SAID HE WAS IN THE HOUSE SECOND AND WAS POINTING THE

12
I3 .| LONG RIFLE UP THE STATRS WHERE THE GRANDFATHER SHOULD BE
14 | COMING DOWN. ' |
16 |RAY, STUCK TEE GUN THROUGH THE WINDOW, FIRED A SHOT AND nag_nin‘
.17 | IT BACK TO EIM. JOENNY RAY SAID EE GOT SCARED AND HE WENT ==
| 18 | HE WENT OUT TO THE FRONT BY MY CAR. | O
19 FROM THEN, ROY MCDOWELL THEN ENTERED. AND DALE

21 MR, HANDFUSS: I AM SORRY., 1 AM STILL CONFUSED AS
22 | TO WHO IS TALKING.

23 _ THE COURT: I THINK YOU INDICATED ROY MCDOWELL

24 THEN ENTERED. 1 THINK PROBABLY YOU LOST CONTINUITY THERE.

25 THE WITNESS: ROY MCDOWELL SAID BE ENTEREDiTHE

e e T S




8FLFoedon saoowd L

1  |HOUSE. HE WAS THE FOURTH PERSON TO ENTER THE HOUSE.

2 | BY MR, HARMON: |
3 Q  DID MR. FLANAGAN SAY WHAT HE DID AT THAT POINT?
4 A MR. FLANAGAN SAID HE GRABBED HIS GRANDMOTEER BY

5 |THE LOWER JAW AREA AND PUT EER DOWN, BACK DOWN ON THE BED
7 Q  DID HE SAY WHAT GUN EE USED TO SHOOT HIS
8 | GRANDMOTHER?" - |
9 A THE .22 REVOLVER PISTOL.

10 'Q ' DID HE SAY HOW MANY TIMES HE SHOT HER?

11 _ cT.

12 Q  DID ANYONE SAY WHAT HAPPENED TO MR. FLANAGAN'S
| 14 A RANDY SHOT ONCE. MIKE SHOT THROUGE THE WINDOW A
15 | SECOND TIME. »
16 THE COURT: THE QUESTION IS, DID ANYONE RELATE
o 18. THE WITNESS: YES, SIR.
~© 19 |BY MR. HARMON:
; 20 Q  WHAT WAS SAID AND WHO IS THE PERSON WHO MAKES THE
21 | STATEMENT?
23 |ATR AND HEARD A BULLET GO BY HIS EAR. MICHAEL WALSE SAID THAT
FROM THEN, RANDY SAID HE FIRED A FEW MORE SHOTS.




ROY THEN SAID THAT HE.WENT THROUGE THE HOUSE TRYING TO MAKE IT

6% L FTEI0D 2n00Wd | |

1
2 LOOK LIKE AS MUCH A BURGLARY AS POSSIBLE IN THE SHORT TIME _
3

THEY HAD.,

5
6 .
7 ROOM CLOSET. THAT'S ABOUT AiaL I CAN REMEMBER.
8 Q DID YOU HEAR ANYONE SAY WHO ACTUALLY SHOT MR.
— \\
9 | GORDON, THE GRANDFATHER?
e
10 A RANDY SAID THAT RANDY SHOT-EHIM.

= .

Q — WHAT DID HE SAY ABOUT THAT?
W .

14 KEPT COMING. I HEARD A SHOT BEBIND ME, PELT THE AIR GO BY MY
vemaaa———" ) ' : . T —
15 EA&:_______\
—
16 ) MIKE TEEN STATED TEAT HE HAD MADE THE SHOT. RANDY
17
18
is Q DID YOU LEARN WHO HAD ACTUALLY PICKED UP THE
20 WALLET FROM THE RESIDENCE?
21 A MR. ROY MCDOWELL.

23 | IN YOUR PRESENCE?
24 A YES, SIR, I DID.
25 ' Q  DID YOU SEE WHAT CONTENTS THERE WERE IN THE

63
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s 1 | wALLET?
87} ‘ .
= 2 A APPROXIMATELY, THREE CREDIT CARDS WITH COLLEEN
3 | GORDON'S NAME ON THEM, A FEW PIECES OF PAPER, SMALL AMOUNT OF
4| MONEY, A COUPLE PIECES OF IDENTIFICATION.
5 Q  YOU KNOW WHAT HAPPENED TC EITHER THE WALLET OR THE
. 6. |IDENTIFICATION? N S _—
7 A THEY WERE BURNED IN AN ASHTRAY IN THE KITCHEN
8 | TaBLE. |
9 0  DID YOU SEE THAT HAPPEN?
10 A YES, SIR, I DID.
11 Q@  DID YOU SEE WEAT PERSON OR PERSONS BURNED THE
12 | WALLET OR CONTENTS?
13 A . TEAT WAS RANDY.
14 Q  RANDY MOORE?
15 "A YES, SIR.

16 | Q  WHAT EXACTLY WAS BURNED? 1S IT JUST THE CONTENTS
T . _ - TS
o 18 - A  JUST THE CONTENTS. BASICALLY, THE PIECES OF

19 | IDENTIFICATION, ANYTHING WITH A NAME ON IT. . |
20 Q  HOW LONG DID YOU REMAIN AT THE APARTMENT OF MR.
21 | MOORE APTER THE SIX OF YOU HAD RETURNED?
22 A APPROXIMATELY, WO HOURS.
23 Q DO YOU KNOW, BASED UPON WHAT YOU HAD HEARD ANYONE




TSALFTEIOD 2a00Wd

1 a YES, SIR.
2 Q  HAVE YOU HEARD SOMEONE SAY WHY?
3 YES, SIR, I DID. BECAUSE THEY HAD A WILL.
4 MR, PIKE: OBJECTION.
5 THE COURT: INDICATE WHO IS SPEAKING.
, 6 THE WITNESS: DALE FLANAGAN SAID THAT HIS
——7 | GRANDPARENTS BAD MADE A WILL LEAVING EVERYTHING TO HIM.
8 |BY MR. HARMON:
9 ' Q  WHEN DID BE MAKE THAT STATEMENT?
10 A APPROXIMATELY A MONTH BEFORE.
3 1 Q  WAS THAT DURING THE SAME CONVERSATION THAT YOU
12 | BEGAN YOUR TESTIMONY BY DESCRIBING?
13 A YES, SIR.
14 Q  THAT WAS ALSO AT 337 NORTH 13TH STREET?
15 | A  ¥Es, SIR. |
16 " MR. HARMON: MAY I HAVE THE COURT'S INDULGENCE?
17 | BY MR. HARMON: | |
18 @  MR. AKERS, DURING THIS MEETING ABOUT A MONTH
19 | BEFORE NOVEMBER THE 5TH, 1984, WAS JOHN LUCAS PRESENT?
20 K NO; SIR.
21 Q  YOU KNOW A PERSON IDENTIFIED AS RUSTY HAVENS?
22 A YES, SIR, I DO. |
23 | Q  WAS HE PRESENT AT THE RESIDENCE OF RANDY MOORE AT
24 | 337 NORTH 137H STREET EITHER ON THE OCCASION YOU BAVE REFERRED |
TO ABOUT A MONTH BEFORE, OR WAS HE THERE ON THE EVENING OF
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s 1 | NOVEMBER THE 5TH, 19842 : |
ol o
o 2 A HE WAS THERE THE MONTH BEFORE, BUT HE WASN'T THERE . |
3 |ON THE 57TH.
4 ,
-5 | THE 5TH, 1984, WAS THERE ANY DISCUSSION BY THE PERSONS PRESENT
6 | ABOUT EOW THEY MIGET ALIBI WEAT THEY WERE GOING TO DO?
7 A DALE FLANAGAN SAID THAT APTER THE INCIDENT HE
8

WOULD BE SHOT. _HE WOULD BE SHOT IN THE LEG. AND IT WAS TO BE

A YES, SIR.

10 | MALE OR VICE VERSA -- I AM NOT POSITIVE -- WOULD BE RUNNING
11 | OUT OF THE HOUSE.
12 | WE wm TO GET THE TAPES, DALE WALKED
I3 |OVER TO SEE WHAT WAS GOING ON, AND HE WAS SHOT IN THE LEG.
.14 |THEY GOT IN THE TRUCK AND LEFT. WE DIDN'T SEE THE LICENSE
16 |- Q  WHAT PERSONS WERE PRESENT AT THE APARTMENT AT THE
- 17 |TINE MR. FLANAGAN MADE THAT STATEMENT?
| 18 | A  RUSTY, MYSELF, AND THE FIVE, ROY MCDOWELL, JOHNNY
. 19 | RAY LUCKETT, DALE FLANAGAN, AND RANDY MOORE AND MICHAEL WALSH.
21 | ABOUT A MONTH BEFORE NOVEMBER 5, 19842 |
| 22 | A - yEs, SIR. —
23 Q  DID MR. FLANAGAN AT ANY TIME EXPRESS THAT THERE
24 | WAS ONLY ONE PERSON HE COULD REALLY TRUST?
.25
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Q  WHEN DID HE SAY TEAT?

FSATFTRICD sa00oWd

1
2 A ON THE MONTH BEFORE THE INCIDENT, ON THE MONTHE |
3 | BEPORE.
s Q  WHAT DID HE SAY?
5 MR. POSIN: COULD WE ESTABLISE WHO WAS PRESENT, IF
6 | YOUR HONOR PLEASE? IT WAS TESTIFIED IT WAS SAID ABOUT A MONTE
7 | BEFORE. WE DON'T HAVE A PLACE. T |
8 THE COURT: I THINK THE MONTH BEPORE REFERENCES
9 | THIS INTTIAL MEETING.
10  MR. HARMON: IT DOES.
12 | DETERMINE AT LEAST WHAT APPROXIMATE DATE WE ARE TALKING ABOUT.
13 |AND THEN, WE CAN REFER TO IT AS THAT DATE, RATHER THAN A MONTE
14 | BEFORE.
15
16 | seecrFIC.
18 O  CAN YOU TELL US WHAT DATE IT WAS WHEN YOU HAD THE
19 | PIRST CONVERSATION?
21

THE COURT: WELL, FROM TEIS POINT ON, LET'S REFER

23 OCTOBER MEETING. BECAUSE WHEN YOU KEEP SAYING A MONTH BEFORE,
24 WE DON'T KNOW. ' '
//
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BY MR. BARMON:
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1 |
2 Q AT THE OCTOBER MEETING, DID MR. FLANAGAN MAKE SOME
3 | EXPRESSION THAT THERE WAS ONLY ONE PERSON HE COULD REALLY
4| TRUST?

5 A YES, SIR. |
6 0  WHAT DID HE SAY? -
7 A HE SAID THAT THE ONLY PERSON HE COULD REALLY TROST
8 | WAS RANDY MOORE, BECAUSE THEY WERE LIKE BROTHERS.
| 10 A HE SAID IF ANYONE CROSSED EIM, HE WOULD KILL THEM.
11 ' |
12 | COULDN'T, HE COULD FIND SOMEBODY THAT WOULD.
13 MR. HARMON: THAT CONCLUDES DIRECT, YOUR HONOR.
14 THE COURT: VERY WELL. GENTLEMEN, | |
16 | PLEASURE. DO YOU CARE TO LEAD OFF, MR. KELESIS? IT IS YOUR
17 | MOTION, MR. SMITH.
18 | MR. SMITH: COURT MIND IF I STAND UP, YOUR HONOR?
19 | I BAVE A BAD BACK.
20 THE COURT: QUITE ALL RIGHT.
21
22 CROSS-EXAMINATION
23 |BY MR. SMITE: |
24 ~ Q  MR. AKERS, YOU HAVE REFERRED TO TWO MEETINGS IN
25 |WHICH THESE RILLINGS WERE DISCUSSED AMONG VARIOUS
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CODEFENDANTS. ONE ON. TEE NIGHT IN QUESTION AND ONE SOMETIME

PRIOR. I TAKE IT, THOSE ARE THE ONLY TWO TIMES THAT SUCE

DISCUSSIONS WERE EELD?

ABOUT TWO, THREE YEARS,
Q BUT AS PAR AS -~ AS FAR AS YOU PERSONALLY BEING

A YES,
12 Q  BOTH OF THEM AT RANDY MOORE'S HOUSE?
13 A ¥Es, |
14 'Q  YOU MENTIONED ON THE FIRST MEETING RUSTY HAVENS
15 '
16
17
18 | BOTE OF THEM OCCURRED GENERALLY IN A SIMILAR FASHION. YOU
15 | SHOWED UP AT THE HOUSE WITHE DALE, YOU WENT INTO THE HOUSE, YOU
20 | DRANK BEER AND THEN THERE WAS A DISCUSSION? ’
21 A ¥ES, SIR.
22| o1 v
| 23 | YOU MENTIONED THAT PIRST MEETING THAT JOHNNY LUCKETT WAS
24 | PRESENT IN THE HOUSE. ARE YOU SURE ABOUT THAT?
25

“A - I AM NOT POSITIVE.




Q ARE YOU FAMILIAR OR HAVE YOU READ OR IN DEALING

QG TFrEIOD eaoowgf..

1
2 |WITH THE POLICE A STATEMENT MADE BY RUSTY HAVENS WITH RESPECT ~ | =
3 |TO THE FIRST MEETING? | ' o
3 A NO, SIR, I HAVEN'T. ;
5 Q  WOULD IT SURPRISE YOU —
7 MR, SMITH: I AM TRYING TO REFRESH HIS
8 | RECOLLECTION. HE STATED HE IS NOT POSITIVE. |
9 " THE COURT: I WILL ALLOW THAT.

10 |BY MR. SMITH: |

11 Q  FOR PURPOSES ONLY OF REFRESHING YOUR RECOLLECTION |
12 = |AS TO WEAT MAY HAVE OCCURRED, WOULD IT SURPRISE YOU TO KNOW |

14 | PIRST MEETING, BUT TEAT MR, LUCKETT WAS NOT PRESENT AT THAT

15 | MEETING? — |

| 16 A AT TEAT TIME, MR. LUCKETT WAS STAYING AT MR.
18 . |WAS STAYING THERE, SO —-

19 '

20 | THERE AND THERE WAS DISCUSSION WITHE DALE FLANAGAN AND/OR RANDY

21 | MOORE OR ANYBODY ELSE ABOUT KILLING THE GRANDPARENTS SOME

22 | MONTH BEFORE THIS OCCURRED, YOU CANNOT TESTIFY UNDER OATH WITH

23 | CERTAINTY, CAN YOU, THAT MR. LUCKETT WAS PRESENT DURING ANY OF

24
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4 1 Q 50, IN FACT, IT MAY WELL BE AS YOU SIT THERE AND
a2 \ ' ' ‘ —
2 | RECOLLECT ON IT AND TESTIFYING UNDER OATH THAT YOUR BEST |
3 | RECOLLECTION IS THAT HE WAS NOT PRESENT AT TEAT TIME?
4 A I CANNOT SAY THAT EITEER.
5 THE COURT: HE MIGHT BE PUTTING WORDS INTO THE
6 | WITNESS'S MOUTH, BUT I DON'T ENOW IF IT IS ARGUMENT. LET'S BE
7 | MORE OBJECTIVE. -
8 |BY MR. SMITH:

REMEMBER JOHNNY LUCKETT BEING PRESENT THERE DURING ANY OF

10
11 | THOSE PIRST CONVERSATIONS?
12. A No, SIR.
13 Q  NOW, HOW MANY TIMES HAVE YOU SUBMITTED YOURSELF TO
14 | INTERVIEWS IN THIS CASE BY ANY MEMBERS OF THE POLICE |

| 16 A _THREE. | o

17 Q  AND DO YOU RECALL WHEN THOSE OCCASTONS WERE?

18 A NOT THE EXACT DATES, NO, I DON'T. |

19 Q  ARE THOSE THE THREE WRITTEN STATEMENTS THAT HAVE

.~ . 20 | BEEN PROVIDED-TO US?

A YES, SIR, THEY ARE.

23 | THAT LAST STATEMENT WHICH YOU REFERRED TO IN YOUR DIRECT
24 | EXAMINATION? |
25 |

A NO, SIR, I BAVEN'T.
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3

4 A SINCE THOSE THREE STATEMENTS, YES, THEY ARE.

5 HAVE YOU SUBMITTED TO A POLICE POLYGRAPE IN THIS

6 |case? — B '

7 A NO, I HAVEN'T.

. g | g  BAVE YOU SUBMITTED TO ANY POLYGRAPHS?

9 A NO, SIR, I EAVEN'T,

10 Q I DON'T RECALL YOU BAVING MENTIONED ANYTHING,
11 | DURING YOUR DIRECT TESTINONY, THAT YOU EVER HEARD JOHN LUCKETT |
12 | SAY WITH RESPECT TO THESE KILLINGS. HAS HE EVER MADE ANY

MOST OF ~- ON THE DATE OF NOVEMBER 5TH, HE WAS

14 A
15 | VERY SCARED, VERY NERVOUS,-DID VERY LITTLE TALKING. AND THE
16 | TALKING THAT HE DID WAS NOT DETRIMONY (SIC) OR IT WAS NOT
——"I7 | IMPORTANT TO THIS CASE.
18 . Q SO, HE NEVER MADE ANY STATEMENT THAT HE WAS GOING
19
20 | AFFIRMATIVE ROLE IN THESE KILLINGS, DID HE?
21 A NO, SIR,
22 ©Q  AFTER THE KILLINGS OCCURRED, CAN YOU RECALL ANY
23 | STATEMENTS THAT HE MADE WHICH YOU HEARD WHICH PERTAIN TO WHAT
——————24 | BAD HAPPENED? -
25 A WOULD THIS BE ANY TIME AFTER OR JUST SHORTLY
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1 AFTER?

2 Q ANY TIME AT ALL, EVER?

3 A WHENEVER -~

5 THAT YOU HEARD ABOUT THESE KILLINGS?""

6 A . ' 3 .

7 - | TOGETEER, HE MENTIONED ON ONﬁ OCCASIdN THAT HE WAS THREATENED
8 BY B'IS LIFE AND HIS MOTHER'S LIFE THAT IF HE DIDN'T GO ALONG,
9 HE WOULD LOSE EITHER HIS MOTHER OR HIS LIFE OR EHIS MOTHER'SF
10 LIFE OR BOTH,

12 | THERE ANY OTHER STATEMENTS AT ALL THAT YOU EEARD HIM MAKE
14 A NOT THAT I COULD BE POSITIVE WITE. |
15 Q  NOW, YOU MENTIONED THAT ON THE EVENING IN QUESTION
16 | THERE WAS SOME DISCUSSION AMONG THE VARIOUS CODEFENDANTS ABOUT
17 | w :
18 . CAN YOU WITH CERTAINTY STATE UNDER OATH TEAT
19 | JOHNNY RAY LUCKETT WAS PRESENT ALONG WITH EVERYBODY ELSE |
20 | BEFORE YOU WENT TO THE HOUSE WHEN TEESE DISCUSSIONS OCCURRED;
21 | TEAT IS, THAT HE WAS SITTING THERE AND LISTENING TO WHAT WAS
— 22 | GOING ON?
| ”s .

A - YES, SIR, HE WAS.




Q  WHAT I AM TRYING TO FIND OUT IS WHAT,

09LFZEIOD SIGOWYT

SPECIFICALLY, CAN YOU TESTIFY UNDER OATE TO THAT HE HEARD?

A I WOULD IMAGINE THAT EVERYTHING I HAVE HEARD.

1l

2

3

40 I DON'T WANT YOU TO IMAGINE. I KNOW IT IS
5 |DIFFICULT, BUT IP YOU CAN. YOU HAVE STATED -- I KNOW YOU ARE

7 | IN AND OUT OF THE AREA WHEN CERTAIN DISCUSSIONS WERE HAD.
8 | __CAN YOU STATE UNDER OATH THAT EE WAS THERE AT ANY

9 | SPECIFIC TIME AND OVEREEARD ANY SPECIFIC DETAILS BEING
10 | DISCUSSED ABOUT HOW HE WAS GOING TO DO BEFORE THIS HAPPENED?
11 A— I COULD NOT GIVE YOU SPECIFICS. BUT, TO THE BEST —|

12 | OP MY RECOLLECTION, HE WAS THERE 90 PERCENT OF THE TIME I WAS

13 - | THERE,

14 | 0  NOW, DO YOU RECALL HIM TAKING A SHOWER THAT

~ 15 |EVENING?
16 | ‘A I RECALL BE WAS IN THE SHOWER WHEN WE GOT THERE,

18 Q DO YOU RECALL IF THERE WAS A SIGNIFICANT AMOUNT OF
19 |piscuss ABOUT WHAT - TO BEAPPEN WHILE HE WAS IN THE
20 SHOWER? - - '

21 A I COULDN'T TESTIFY TO THAT.

—%%MWWUE?
23 . A NO, I COULDN'T EVEN SAY THAT.

24 | - @  IT WAS SHORTLY APTER HE GOT OUT OF THE SHOWER THAT |
25 | BE WAS CONFRONTED BY RANDY MOORE AND THEY WENT INTO THE
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= 1 BEDROOM?
o . .
o 2 A YES, TEAT IS TRUE.
3 o IT WAS ONLY THEREAFTER THAT HE EVER TOOK
pmmgmmmmwmmmm
5 Y0U SAW; IS THAT TRUE?
6 ' A YES, SIR, THAT IS TRUE. .
7 )
8 | FROM DALE FLANAGAN'S TRAILER OUT AT THE GORDON'S RESIDENCE?
10 Q TAKE YOUR TIME AND TELL ME HOW LONG WAS IT FROM
11 THE TIME YOU EEARD THE FIRST SHOT UNTIL YOU ARRIVED BACK AT
12 YOUR VEHICLE?
13 A NO MORE THAN THREE TO FOUR MINUTES.
14 Q  WHAT DID YOU DO DURING THREE TO FOUR MINUTES IN
15 THE TRATLER?-
16 A I STOOD THERE NOT ABLE TO MOVE, BECAUSE I WAS 0.
_ 17 | SCARED. |
18 Q WOULD IT BE POSSIBLE THAT IN TRUTH AND IN FACT YOU
19 ARRIVED BACK AT YOUR CAR WITHIN A MATTER OF 15 TO 20 SECONDS?
20 A T WAS MOVING QUITE QUICKLY, YES,
21 Q  AND WHEN YOU GOT BACK TO THE CAR, MR. LUCKETT WAS
22 | PRESENT AT THE CAR; ISN'T THAT TRUE? |
23 A EHE WAS NOT PRESENT AT THE TIME AT THE cmz HE WAS
24 APPROXIMATELY 25 FEET, 30 FEET IN FRONT OF THE CAR. '
25 Q  BUT, HBE WAS HIDING DOWN IN FRONT OF A BUSH?
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A HE WAS RNEELING DOWN ON ONE KNEE, KIND OF FOOTBALL

L

| TYPE STANCE, VERY NERVOUS AND VERY CAUTIOUS OF WHAT WAS GOING |
ON AROUND HIM.

Q NOW, WAS EE IN BETWEEN THE CAR AND THE RESIDENCE,

Ut | B W

N

OR WAS WHERE HE WAS RNEELING SOME OTHER PLACE?

A MY CAR BEING HERE, THE RESIDENCE BEING HERE, HE
a v v ’

WAS APPROXIMATELY THERE.
| 0 LET THE RECORD REFLECT THE WITNESS HAS INDICATED |

APPROXIMATELY MIDWAY IN BETWEEN THE CAR AND THE RESIDENCE OFF
TO ONE SIDE?

A NOT QUITE MIDWAY. BHE WAS CLOSER TO MY CAR THAN |
BE WAS TO THE RESIDENCE.

Lo

A WHEN HE SAW ME, HE KIND OF MADE A MOTION HE WAS

GOING TO MOVE THE OTHER WAY AND THEN COMING TO MY CAR.

Q WHAT ARE THE TERMS OF YOUR AGREEMENT WITH THE

=

GOVERNMENT IN ORDER TO TESTIFY IN THIS CASE?
1I5 C

A THE TERMS OF MY AGREEMENT?

Q@  YES, SIR.

A I HAVE FIVE YEARS PROBATION.
Q IS THAT IT?

THAT I WILL TESTIFY AS TRUTHFULLY AS POSSIBLE.
MR, SMITH: I HAVE GOT NO FURTHER QUESTIONS.

THE COURT: VERY WELL. NEXT DEFENSE COUNSEL
RE TO CROSS-EXAMINE.
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1 'CROSS-EXAMINATION
2 | BY MR, KELESIS:
3 Q  MR. AKERS, HOW OLD ARE YOU?
3 A 18 YEARS OLD.
5 Q  YOU GRADUATED HIGH SCHOGL?
- 6 | A No, I BAVEN'T, —
| 7 Q  HOW FAR DID YOU GO THROUGH SCHOOL?
.8 . A I WAS KICKED OUT OF SCHOOL APPROXIMATELY ONE WEEK
9 | BEFORE THIS OCCURRENCE CAME UP,
10 Q  WHY WERE YOU KICKED OUT OF SCHOOL?
11 A FOR NOT ATTENDING ALL OF MY CLASSES. ACTUALLY, |
12 | MISSING ONE OF MY CLASSES A NUMEROUS AMOUNT OF TIMES.
13 Q  ARE YOU WORKING?
14 A YES, SIR, I AM,
15 Q  WHERE ARE YOU WORKING?
16 A  WHERE I --
17 Q WHERE ARE YOU WORKING?
18 A I AM WORKING AT MT. CHARLESTON INN.
19 Q
20 A NO, SIR, I WASN'T.
21 Q I AM GOING TO GO DOWN THE ROW OF THE CODEFENDANTS.
22 | HOW WELL DO YOU KNOW MICHAEL WALSH?
23 A NOT VERY WELL.
——————————24—¥f————————Q————BGW—LONG—ﬂAVE—%GH—KNGWN—H%H?4
25 A APPROXIMATELY, TWO TO THREE WEEKS BEFORE NOVEMBER

m SAT7
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1 A
2 Q
3 | RESIDENCE?
4 | A NO, SIR.
5 Q  WERE YOU DRINKING WHILE YOU WERE AT THE RESIDENCE?
6 A I IMAGINE I DRANK ABOUT .A BEER.
7 Q  WERE YOU TAKING ANY DRUGS?
8 A NO, SIR.
9 @ DO-YOU USE DRUGS?
10 A AT THIS MOMENT, NO.
11 Q I AM NOT ASKING YOU AT THIS MOMENT., I AM ASKING
12 YOU ==
13 A YOU SAID, DO I? AT THE OCTOBER MEETING, YES, I . |
14 |DID. I SMOKED POT AT THE TIME. |
15 | o AT THE OCTOBER MEETING?
16 A NOT AT THE OCTOBER MEETING, BUT AT THAT TIME I
17 | DpID.
18 Q  BOW WELL DO YOU KNOW MR, MOORE? |
19 A APPROXIMATELY, A MONTH AND A HALF, MAYBE EVEN TWO
26
21 Q  HOW WELL DO YOU KNOW MR. FLANAGAN?
22 A APPROXIMATELY, FOUR MONTHS BEFORE NOVEMBER 5TH. |
23 Q  WHERE DID YOU MEET MR. FLANAGAN? |
24 A MET HIM AT A PARTY AT A GIRL CALLED CHRISTY
25 | AVALA'S (PHONETIC) FRIEND OF MINE, HOUSE. |

e T
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WHO IS THE FRIEND?

1 Q
2 A CHRISTY AVALA.
3 Q  WHERE DID YOU MEET MR, MOORE?
1 A AT CIRCUS CIRCUS.
5 Q  YOU REMEMBER WHEN THAT WAS? .
6 A NOT THE DATE. . R
7 Q  WHERE DID YOU MEET MR. LUCKETT?
8 A AT RANDY'S HOUSE.
9 THE COURT REPORTER: YOUR HONOR, I HAVE RUN OUT
10 | OF PAPER. MAY I HAVE A MOMENT?
11 TRE COURT: WE WILL TAKE JUST A BRIEF RECESS, |
12 |15 MINUTES OR SO. AND I ASK THOSE THAT ARE PRESENT TO REMAIN
13 | IN THE IMMEDIATE AREA, DON'T WANDER OFF,
14 (RECESS TAKEN.)
15 THE COURT: THE CONTINUATION OF CASE C69269, STATE
16 | OF NEVADA VERSUS DALE FLANAGAN, RANDOLPE MOORE, JOHNNY
17 | LUCKETT, MICEAEL WALSH AND ROY MCDOWELL. THE RECORD WILL
18 . | REFLECT THE PRESENCE OF EACH OF THE DEFENDANTS IN CUSTODY AND

20 RECORD WILL REFLECT THE PRESENCE OF MR. HARMON

21 REPRESENTING THE STATE.

22 MR. AKERS, YOU MAY RESUME THE STAND AND YOU ARE |
23 ADMONISHED, SIR, THBAT YOU ARE STILL UNDER OATEH.

24 HRf4E%E&ﬁH—%P££LH?EF%4HE?ASKHK¥%Rr4E$£S

‘25 SOME QUESTIONS,

w T mm»mpm““uSA
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1 |BY MR. KRELESIS:
2 | Q  WHILE THESE INDIVIDUALS BAVE BEEN IN JAIL, HAVE

3 | YOU BEEN TALKING WITH THEM?

) A NO. ]

5 Q  YOU HAVEN'T TALKED TO ANY ONE OF THEM WHILE THEY

6 WERE IN JAIL? . ' — '.

7 A JOHNNY RAY CALLED ME ONCE, TWICE.
. 8 | Q9 SO, ONE IS MR. JOHNNY RAY LUCKETT? |

9 A  YES, SIR.

10 Q  HE CALLED YOU HOW MANY TIMES?

11 A TWICE.

12 Q  TWO TIMES?

13 A RIGHT.

14 Q  WHAT DID YOU DISCUSS AT THAT TIME?

15 "A  OH, STUFF LIKE IF I HAD A JOB YET, WHAT KIND OF

16 |ENGINE DID I HAVE IN MY EL CAMINO, IF I HAD MY FOUR-SPEED
—— 17 | 'TRANSMISSION PUT IN YET, IF I GOT TEHE POSI (PHONETIC) FIXED, |

18 . | GENERAL THINGS ABOUT MY CAR.
39 | o yoU DIDN'T DISCUSS ANYTHING REGARDING THIS CASE? |

20 A NO, SIR, WE DIDN'T.

21 Q  DID YOU HEAR FROM ANY OF THE OTHER DEFENDANTS?

22 A NO, SIR, I HAVEN'T.

T 23 Q  YOU GAVE HOW MANY STATEMENTS TO THE POLICE?
24 A THREE.
25 Q DO YOU REMEMBER YOUR DECEMBER 7TH, 1984 STATEMENT?

&l | SA80




A WHICH STATEMENT WOULD THAT BE, FIRST, SECOND OR

L9LFepol gI00Kd

1

2 | THIRD?

3 Q  THAT WOULD BE YOUR SECOND, I BELIEVE. THAT WOULD

. & | BE YOUR THIRD,

5 A YES, SIR, I DO.

7 | STATED THAT -- DO YOU RECALL WHAT YOU HAD STATED THAT JOENNY
8 | RAY SAID REGARDING HIS INVOLVEMENT IN THE SHOOTING?

9 A  NO, SIR, I DON'T.
10 Q  WOULD YOU LIKE ME TO -~- IF I SHOWED YOU TEIS

TS
14

12 A YES, SIR, IT WOULD.

13 MR. KELESIS: MAY I APPROACH THE WITNESS?

14 THE COURT: YOU MAY.

15 MR. KELESIS: COUNSEL, IT IS ON PAGE SIX OF THE

16 THIRD STATEMENT, THE DECEMBER 7TH STATEMENT.

17 BY MR. KELESIS:

18 Q WHY DON'T YOU JUST READ TO YOURSELF. START FROM
19 | HERE AND READ DOWN.

20 NOW, DOES THIS JAR YOUR MEMORY IN ANY WAY AS TO

21 ANY STATEMENTS MADE BY JOHNNY RAY IN YOUR PRESENCE?
22 | A THE STATEMENT I MADE TO THE POLICE, I WAS VERY |

23 | NERVODS. -
——————————24———4;——————Q————l—AM—ASKING—¥QUf—DOES—QEIS—QELE—XOURﬁMEMQRY°

25 A TO ANYTHING THAT JOHNNY RAY SAID?
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1 Q0  IN YOUR PRESENCE.
2 A I WAS TRYING TO EXPLAIN ON THAT -- ON THIS
3 | STATEMENT.
~—~ 4 | Q  JUST TELL ME, DO YOU RECOLLECT THIS STATEMENT THAT |
5 | YOU MADE HERE? .~
6 | A yes, 1 DO. I |
7 Q DO YOU REMEMBER TELLING THE POLICE WHAT IS DOWN ON
8 | THIS PAPER?
9 A YES, I DO.
Q  WHAT DID YOU TELL THE POLICE? )

TIME THAT RANDY SHOT.

13 '} Q SO, YOU DID TELL TEE POLICE THAT LUCKETT SHOT A |

14 GUN, T00?

15 A I DID TELL TEE POLICE THAT.

16 Q NOw, AT THE TIME OF PRELIMINARY HEARING, YOU WERE
17

i8. EXCUSE ME?

19 | a  yms, sIR.

Q YOU WERE NOT IN CUSTODY, WERE YOU?
A AT THE PRELIMINARY?

22 —Q  PRELIMINARY BEARING.,  §{ —

A NO, SIR, I WASN'T.

A YES, SIR.

83 ' QA do
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1 Q  WHO IS PRESENT TODAY?
2 YES, SIR.
3 WHEN WERE YOU FIRST APPROACHED BY EITHER MR.
4 | WATERMAN OR THE STATE AND INFORMED THAT THEY'RE POSSIBLY
5 | NEGOTIATING THE CASE AS TO YOU? i
6 A FOUR DAYS AGO. _
7 Q  WHO WAS IT THAT APPROACHED YOU?
8 A MY ATTORNEY, MR. WATERMAN,
9 Q AT THAT TIME, DID YOU SPEAK TO ANY OF THE DISTRICT
10 | ATTORNEYS? |
11 A AT THAT TIME, NO.
12 Q  WHEN WAS THE FIRST TIME YOU SPOKE WITH THE
13 | DISTRICT ATTORNEYS?

14 A YESTERDAY.
15 Q  WHO WAS THAT?
16 A THAT WAS MR. SEATON.
17 Q  WAS THAT AFTER OR BEFORE APPEARING BEFORE JUDGE
18. | MOSLEY?
19 2 YESTERDAY, IT WAS AFTER.
20 APTER YOU APPEARED?

2 | YES, SIR.

~ 22 | Q  WHAT DID MR. WATERMAN TELL YOU THE TERMS OF THE

23 | NEGOTIATIONS WERE?
24
25




CHARGE OF VOLUNTARY MANSLAUGHTER.
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Q

A IT WAS EXPLAINED THAT IT WAS PROBATIONABLE,

1
2
3 PROBATIONABLE AT THAT TIME?
4
5

Q WAS IT ALSO EXPLAINED TO YOU THAT IF YOU VIOLATE

7 A FOR FIVE YEARS.
8 Q YOU COULD GO BACK TO PRISON?
9 A FOR FIVE YEARS OR THE REMAINDER OF MY SENTENCE.
10 Q  WHEN YOU MET WITE MR. SEATON, DID THEY GIVE YOU
" I1 | YOUR STATEMENTS AT THAT TIME TO REVIEW?
12 A YES, SIR, THEY DID.

14 YOUR STATEMENTS?

15 A YES, SIR, I DID..

16 ' 0 WHICH STATEMENT IS THE TRUTH?

3 —
18 . Q WHICH ONE OF THE THREE STATEMENTS IS THE TRUTH? |
WELL, THE FIRST TWO WERE BLUNT LIES.

™

20 Q HOW LONG WERE YOU WITH MR. SEATON YESTERDAY?
21 A APPROXIMATELY, 45 MINUTES TO AN HOUR.
22 Q HOW MANY TIMES DID YOU MEET WITH MR. SEATON?
e A ONCE, PREVIOUS TO TODAY, |

WHAT ABOUT MR. HARMON?

©

ey

HE WAS THERE, TOO.

- SA%M
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Q YESTERDAY?

A YESTERDAY,

j

Q AND YOU ONLY MET WITH HIM ONCE?

DID YOU MEET WITH EITHER OF THEM TODAY?

I WENT IN AND HE TOLD ME ~--—

0 ~3 & U»

WHO IS BE?

» 0O P 0O

MR. HARMON TOLD ME THAT I WOULD PROBABLY BE THE

0

FIRST PERSON ON THE STAND.
DID YOU GO OVER YOUR TESTIMONY THERE AGAIN?

NO. WE DIDN'T GO OVER ANY TESTIMONY EVER.

YOU DIDN'T GO OVER YOUR TESTIMONY YESTERDAY?

HE ASKED ME ~-

WHO IS HE?

0 ¥ O P O

Q THAT WAS YESTERDAY?

| A THAT WAS YESTERDAY.
Q DID YOU TARKE YOUR STATEMENTS HOME WITHE YOU LAST

A YES. AND I HAVE COPIES OF THOSE, ALSO.

BOW MANY TIMES DID YOU REREAD YOUR STATEMENTS?

LAST NIGHT?

86 e e
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| 1 'Q  YEaH.
—®————2 | & I DIDN'T.
3 Q  HOW ABOUT TODAY?
4 A NO, I DIDN'T.
5 Q  YOU JUST TOOK THEM HOME, TOSSED THEM OFF TO THE
6 |smE? e |
7 A NO, I KNOW. I HAVE READ THEM BEPORE.
v , 8 DO YOU HAVE THEM WITH YOU HERE TODAY?
9% | K NO, SIR, I DON'T.
'Q  DID YOU DISCUSS THE NEGOTIATIONS WITH ANYBODY ELSE

12 A YESTERDAY?
13 Q  YEaH.
14 A I THOUGHT IT WOULD BE NICE IF I TOLD MY MOM,
15 | PATEER, STEPMOTHER, BROTHER. '
16 Q DID YOU TELL TEEM?
17 A I TOLD THEM THAT I HAD PIVE YEARS PROBATION. |
18 Q  DID YOU TALK TO ANY OF THE DEFENDANTS AND TELL
15 | TEEM? i
20 A NO, SIR, I DIDN'T. | .
21 Q DO YOU DO MUCH SHOOTING? |
22 | A SBOOTING? AS IN LIRE
23 Q  GUNS? ;
24 A I GO DEER HUNTING APPROXIMATELY ONCE A YEAR.
25 - | - Q DO YOU OWN A GUN? |

o
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1 A I EAVE A COLLECTION OF GUNS THAT WAS LEFT TO ME BY
2 MY STEPFATHER. i
3 Q  AND YOU DO DEER HUNT? ;
4 A  YEAH, l
5 Q  SKIN THE DEER? |
6 A————oNcz:44145ﬁvE—saow?onz¥ﬁsga¥fﬁfnz—ﬁifs. §
7 Q  YOU SKINNED THEM? '
8 A ¥YES, I DID.
9 Q  YOU WEREN'T AFRAID, THEN, WERE YOU?
10 A WHAT DO YOU MEAN?
11 | @ ALL OF THAT BLOOD? "
12 A IT BOTHERS ME.
13
14 THE COURT: ALL RIGHT.
15 MR. PIKE: TEANK YOU.
16
17 CROSS-EXAMINATION
18. |BY MR. PIKE:
19 Q
20 | INDIVIDUAL THAT YOU KNOW TO BE A WITNESS IN THIS CASE?
21 A YEAH, I HAVE ONE STANDING OUTSIDE.
22 Q  ORAY. WOULD YOU NAME THOSE PEOPLE?:
23 A  RUSTY, MICHELLE, LISA LICATA, THAT WAS ABOUT IT.
24 Q-
25 - | ABOUT THIS CASE?
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Q DID YOU EVER TELL THEM ABOUT THE CONVERSATIONS

1 A~ LAST TIME I TALKED WITE HER ABOUT THE CASE WAS
2 | ABOUT A MONTH AND A HALF AGO, TOO. '
3 Q  AND WHERE WAS THAT AT?
4 A  ON THE TELEPHONE. :
5 Q ~ WHAT WAS THE SUBSTANCE OF THAT CONVERSATION?
6 A SHE ASKED ME IP I WAS DOING OKAY. I SAID, YES. |
7 | SHE ASKED ME IF EVERYTHING WAS GOING ON OKAY. I SAID I HADN'T
8§ | HEARD ANYTHING ELSE. THAT WAS THE EXTENT OF THE CONVERSATION
—— 9 | ABOUT THE —-
| 10 Q  NOW, HOW ABOUT RUSTY HAVENS, WHEN WAS THE LAST
b 11 TIME YOU TALKED WITH HIM?
12 A ABOUT TWO WEEKS AFTER I GOT OUT OF JAIL.
13 .| g IS TRAT BEFORE OR AFTER THE PRELIMINARY HEARING?.
14 A APTER,
15 " Q  WHAT WAS THE SOURCE OF THAT? WHAT WAS THE
16 | CONTENTS OF TEAT CONVERSATION?
17 ,
18 = |ORAY. EE THEN ASKED ME IF HIS NAME HAD BEEN BROUGHT UP., AND
1o |1 SAID I DON'T RNOW. AND THAT WAS ABOUT THE EXTENT OF TEAT
| 20 | CONVERSATION, BECAUSE I WAS WALKING OUT THE DOOR AT THAT TIME.
21 Q  DID YOU EVER TALK WITH LISA LICATA OR RUSTY HAVENS
22 »
23 | YOU 'MAY ENTER INTO?
24 | A NO, I NEVER DID.
25

89




THAT YOU TESTIFIED ABOUT IN COURT TODAY?

SLLAFEEIOD 200N

1
2 A NO, I DIDN'T.
3 Q  WHEN WERE YOU FIRST APPOINTED AN ATTORNEY IN THIS
4 | CASE, OR WHEN DID YOU FIRST RETAIN ONE?
5 A APPROXIMATELY TWO WEEKS BEFORE THE —- WELL,
. F T
7 | NOT QUITE THAT LONG.
8 Q  THAT WAS MR. WATERMAN?
9 A YES, SIR, IT WAS.
10 Q  WHAT DATE WERE YOU ARRESTED?
11 . I DON'T KNOW THE EXACT DATE.
12 Q  APPROXIMATELY, WHAT MONTH?
13 A IT WAS DECEMBER, APPROXIMATELY, THE 12TH OR 13TH, |
14 | APPROXIMATELY. | . |
15 | 0  IT WAS SOMETIME AFTER THANKSGIVING AND BEFORE
16 | CHRISTMAS? |
17 _ A RIGHT. ’ ’ . -
18. | MISTAKEN. I SPENT BOTH THANKSGIVING AND CERISTMAS IN JAIL.
19 O WHEN YOU WERE GOING -- LET'S GO BACK TO THE
20 | WITNESSES TEAT ARE OUTSIDE. HAVE YOU EVER TALKED ABOUT THIS
21 | CASE TO MICEELLE GREY? |
22 A NO, SIR, I HAVEN'T.
23 Q  DEWANA MANNING, HOW WELL DO YOU KNOW HER? -
24 A HO?
25 Q  DIANA?
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1 A I DON'T.
2 Q  YOU DON'T KNOW HER AT ALL?
3 A NO.

CONVERSATION, HOW MANY BEERS DID YOU DRINK?
N ONE. . ,

Q YOU INDICATED THAT YOU BAD SMOKED SOME MARIJUANA.

HOW MUCH HAD YOU SMOKED?

% | A 1 DID NOT INDICATE THAT I SMOKED SOME MARIJUANA.

10 | HE ASKED ME AT THE TIME DID I PRACTICE IT. AND I SAID I DID,
31 |occAsIoNALLY, NOT AT THAT TIME. '
12 Q  WEAT OTHER DRUGS DID YOU OCCASIONALLY USE DURING
13 | THAT TIME?
14 A THAT, APPROXIMATELY, IT. ALCOHOL AND POT.
15 |~ Q  ANY QUAALUDES? —
16 A  No, SIR.

¥ @ ANY PCP?

18 A NO, SIR.

19 Q  EBAVE YOU EVER DONE PCP?

20 A No, SIR.

21 Q  HOW WAS THIS CONVERSATION BROUGHT UP ABOUT TEIS

— 22 | ALLEGED PLAN?

23

A BY MR. DALE FLANAGAN. -

25

24 * —— T . "I THINK I WILL GO OUT

AND KILL MY GRANDPARENTS TODAY"?

|
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1 A PROM WHAT I UNDERSTAND —- |
2 Q NOT FROM WHAT YOU UNDERSTAND. TELL ME HOW IT WAS
3 | BROUGHT UP?
4 A HOW IT WAS BROUGHT UP? :
5 Q  ¥ES. . |
6. A HE HAD BEEN TALKING ABOUT IT POR SEVERAL YEARS. . |
7 Q NO -- =
8 THE COURT: JUST A MOMENT.
9 MR. PIKE: NOT FRON WHAT YOU UNDERSTAND?
10 THE COURT: WHAT YOU KNOW, PERSONAL RNOWLEDGE.
11 THE WITNESS: PERSONAL KNOWLEDGE.
12 | BY MR. PIRE:
13 Q  WHAT YOU SAW AND WEAT YOU EEARD THAT NIGHT. I
. 14 | WANT 70 EEAR EXACTLY WHAT YOU REMEMBER DALE FLANAGAN SAYING
15 | WHEN "THAT FIRST WAS EVER MENTIONED IN YOUR PRESENCE?
16 A YOU WANT EXACT WORDS OF EXACTLY EVERYTHING DALE
. 17 | rLanacaw satp? .
18 Q YES.
19 A ORAY. HE STARTED OFF BY SAYING, "I WANT TO KILL
20 | MY GRANDPARENTS, * |
21 Q  MR. AKERS --
22
23 | ANSWER.
24 : RD. 2 -
25

P ;92,,“-4,__4, R R T
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MR. HARMON: HE ASKED FOR HIM TO TELL US THE EXACT

8LLFTRIOD SI0ONY

1

2 | WORDS, EVERYTHING THAT HE SAID. HE STARTED TO ANSWER, AND HE

3 |cor EIM OFF. |

4 -~

5 MORE TIME AND LET THE WITNESS RESPOND.

. . 6 | BY MR. PIKE: - L ‘
7 Q0 YOU INDICATED THE FIRST WORDS OUT OF DALE
8 | PLANAGAN'S MOUTH ARE, "I AM GOING TO GO KILL MY GRANDPARENTS."
————9 | A I DIDN'T INDICATE THAT. "I WANT TO KILL MY |

10 | GRANDPARENTS." o

11 Q ~ IN WHAT CONTEXT DID HE BRING THIS UPZ |
12 A NO CONTEXT,

13 Q  HE JUST CAME OUT OF THE BLUE AND EE SAID THAT?

14 A  FROM —- | |

15| O I AM SAYING WHAT HAPPENED TEAT NIGET. THAT WAS |
16 |THE PIRST TIME YOU EVER HEARD THAT?

17 A IS THIS THE FIRST -- IS THIS THE FIRST MEETING,
18 | OCTOBER MEETING OR NOVEMBER 5TH?

19 Q  OKaY.

20 A WE WENT OVER THERE AND THEY WERE ALL TEERE, WELL,

21 | FOUR OF THE DEFENDANTS. I CANNOT SAY POSITIVELY IF JOHNNY RAY

yiiodenas
B Nle

23 | PLAN THE MURDER OF HIS GRANDPARENTS.
24 QI AM NOT ASKING THAT.

MR. HARMON: BEE ASKED FOR THE CONTBXI., AND IT WAS
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1 GIVEN THE CONTEXT.

2 THE COURT: THAT WOULD BE THE CONTEXT. NOW, YOU

3 WANT TO ASK THE FIRST THING MR. FLANAGAN SAID.

4 | BY MR. PIKE:

5 Q THE FIRST THING THAT HE' 'SAID.

.6 | A T COULDN'T TELL YOU EXACTLY. .

7 Q  AND IT'S TRUE AT THIS TIME THAT YOU THOUGHT THEY
"8 | WERE JORING; ISN'T THAT TRUE? |

9 A YES, IT 1S. |
10 Q  FOR QUITE SOMETIME YOU THOUGHT THEY WERE JOKING;
11 ISN'T THAT TRUE?

12 . A YES, IT WaS.

13 | Q AT THIS FIRST MEETING, DID YOU OBSERVE ANY OF THE

14 DEFENDANTS CONSUME ANY CONTROLLED SUBSTANCES?

15 ' A ALCOBHOL.

16 | Q  ANYTHING ELSE BESIDES THAT?
| A NO, SIR, I DIDN'T. |

8 Q  HOW ABOUT IN THE SECOND MEET » WAS THERE ANY

19 ALCOHOL OR DRUGS IN THE NOVEMBER MEETING?

20 A~ THERE WAS PROBABLY ABOUT A WHOLE SIX-PACK OF BEER
: . —

21 | BETWEEN US.

22 S (MR, SEATON ENTERS THE COURTROOM.) —

23 . Q WHAT KIND OF BEER WAS IT?
‘24 | A  BUDWEISER.

25 Q IS TBAT THE BRAND YOU USUALLY DRINK?

Y R
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1 A I DON'T DRINK. AT THE TIME, I DID. AT THE TIME,
2 WAS THE B "USUAL . ' B
3 Q  WAS THAT YOUR NORMAL BRAND?
4 F WY , AS
5 Q  WHEN YOU WENT OVER TO THE 7-ELEVEN, WEO PAID FOR
6 | THE GAS? T |
7 A DALE FLANAGAN.
8 Q  WAS HE WORKING DURING TEIS TIME?
9 A - YES, EE WAS.
10 Q  DID YOU GO OVER TO HIS PLACE OF EMPLOYMENT?
3 11 A MANY TIMES.
12 Q  HOW WELL DID YOU KNOW DALE FLANAGAN?
13 A ABOUT FOUR MONTHS PREVIOUS. MAYBE EVEN FIVE
14 | MONTHS PREVIOUS TO THE NOVEMBER 5TH INCIDENT.
15 Q _ - '
16 ﬁ:u? WERE YOU FRIENDS? DID YOU GO PLACES TOGETHER? DID YOU
17 |DO A LOT OF THINGS TOGETHER? |
18 A HE CALLED ME, ASKED ME FOR A RIDE TO WORK, A RIDE
19 |TO HIS GIRLFRIEND'S, CALLED ME, ASKED ME IF I WANT TO COME
20 | OVER AND BULLSEIT, EXCUSE IE. '
21 Q  YOU SPENT TIME TOGETHER WITH HIM?
22 A YE .
23 Q  WHO IS THE FIRST PERSON THAT YOU SAW WITH TEE
24 | WALLET? _ - |
25 A ROY MCDOWELL.
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1 Q@  WHOSE DECISION WAS IT TO BURN THE WALLET?
2 RANDY MOORE'S.
3 Q DID YOU EVER GO BACK TO THE SCENE WHERE THE
4 | CARTRIDGES WERE THROWN AND ATTEMPT TO LOCATE THOSE?
5 A  NO, SIR, I HAVEN'T. ]
6 | Q  WHEN YOU WERE PRESENT IN THE DISTRICT ATTORNEY'S |
—— 7 | OFFICE GIVING A STATEMENT TO MR. SEATON AND MR. BARMON, WAS |

8 'THERE ANY TAPE RECORDING OR DICTATION DEVICES GOING THAT YOU

8 | SAW?

10 A NO, SIR, THERE WEREN'T.

11 Q DO YOU KNOW IF THERE WERE ANY THAT YOU DIDN'T SEE?
12 A NO, SIR, T DON'T. |

13 O  BASED ON YOUR TESTIMONY, THEN, YOU INDICATE YOU

14 DID NOT SEE ANYTHING THAT WENT ON INSIDE OF THE BOUSE?

15 A NO, SIR, I DIDN'T,

16 . 0 YOU GAVE THREE STATEMENTS. YOU INDICATED THAT YOU
- 17 | HAD A COPY OF EACH ONE OF THOSE, WOULD IT BE FAIR TO SAY THAT

18 YOUR TESTIMONY OR YOUR STATEMENTS, TEE CONTENTS' OF YOUR
19 STATEMENTS, HAS VARIED FSIGNIFICANTLY ON EACH OF THE THREE

L. W1 ”y
20 PREVIQUS STATEMENTS?

21 A ¥ES, IT WOULD.

22 Q  AND VERY, VERY SIGNIFICANTLY TO THIS STATEMENT, |
23 ALSO? -

24 ' A  YES, SIR.

25 Q YOU STATED THAT PART OF THE PLEA NEGOTIATIAONS THAT




JeLFTERIOD 8I00WY

‘1 | PROBATION WAS NOT GUARANTEED. WEAT DID YOUR ATTORNEY TELL YOU
2 | THE DISTRICT ATTORNEY WOULD DO AS FAR AS PROBATION WAS
3 | CONCERNED? |
~ - 4 | A  STAND SILENT.
= 5 Q  DID, IN FACT, THE PROSECUTOR STAND SILENT AT THE
B | | \ T
| 7 A YES, THEY DID.
8 Q  BE DID NOT APFIRMATIVELY RECOMMEND PROBATION?
9 A~ NO, HE DIDN'T. |
10 Q  YOU INDICATED IN YOUR THIRD STATEMENT THAT RANDY
: 11
12
13
14 A FIND OUT WEO GOT HIM ARRESTED AND KILL HIM.
‘15 "Q  THAT ISN'T WEAT YOU STATED IN YOUR STATEMENT.
16 A I COULDN'T COME UP WITH EXACT WORDS.
17 0
18 . | STATED THAT IF HE WAS ARRESTED, THAT RANDY MOORE WOULD SHOOT
10 |amp ®riL ommw
20 A WELL, IF DALE FLANAGAN WAS ARRESTED AND RANDY -
21

MOORE COULD GET TO HIM, AND DALE FLANAGAN WAS SENTENCED TO

i
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1 | REGULAR BASIS?
—@ 3 | &  ALCOHOL AND MAYBE POT.
3 Q = THAT'S ALL YOU HAVE EVER SEEN ANY OF THEM USE?
4 A THEY TOOR SOME ACID ONE TIME.
5 Q  WHEN WAS THAT? o
€ A I COULDN'T TELL YOU A SPECIFIC DATE.
7 MR. SHITH: CAN WE KNOW WHO THEY ARE, PLEASE?
8 THE WITNESS: RANDY MOORE, DALE FLANAGAN.

w0

BY MR. PIKE:
Q0  THAT WAS IN YOUR PRESENCE?

YES.

Q - DID YOU TARE LSD WITH THEM?

A NO.I DIDN'T.

MR, PIKE: I HAVE NO FURTEER QUESTIONS.

MR. POSIN: YES. JUST -~ MOST OF THE TERRAIN HAS

BEEN COVERED.

CROSS—~EXAMINATION

BY MR. POSIN:.
Q DIRECTING YOUR ATTENTION TO THE MEETING, THE

STIFIED THAT YOU THINK IT WAS A CASE OF BEER OR SIX-PACK OF

ER ‘CONSUMED AMONG THE GROUP?

a YES.

e
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1 Q  WHO WAS TEERE WHEN YOU GOT TO THE APARTMENT?
2 A LIKE I SAID, ME AND DALE FLANAGAN ARRIVED, RANDY
3 | WAS THERE, JOHNNY RAY WAS THERE, AND MIKE WAS THERE. ROY
4 | ARRIVED APPROXIMATELY TEN MINUTES LATER.
5 O  NOW, AT THE TIME YOU ARRIVED, DID YOU SEE ANY
7 A EVERY TIME I HAVE EVER BEEN AT THAT APARTMENT,
8 | THERE WAS EMPTY CANS AND EMPTY BOTTLES.
9 Q0 SO, THERE WOULD BE NO WAY OF KNOWING EOW MUCH BEER |
10 . | MAY HAVE BEEN CONSUMED PRIOR TO YOUR ARRIVAL AT THE APARTMENT?
s 11 A TRERE 15 WO WAT.
12 Q IS IT YOUR TESTIMONY, THEN, THAT ABOUT A SIX-PACK
13 | OF BEER WAS CONSUMED AFTER YOU ARRIVED?
14 A RIGHT. | |
15 Q@ I THINK YOU TESTIFIED THAT YOU KNEW RANDY MOORE
16 | POR ABOUT -- MET RANDY MOORE ABOUT TWO AND A HALF MONTHS

| 18 A RIGHT.
4444444444;L944;44444444Q4444HQH4HELL4DID4!QH4CQM242Q4£NOW RANDY MOORE?
20 A WENT OVER HIS HOUSE OCCASIONALLY ON FIRST NAME
\él BASIS. BUT I COULDN'T TEtL YOU MUCE ABOUT HIS PAST. .

APTER HE HAD BEEN DRINKING, THAN PRIOR TO THE TIME HE HAD BEEN

24 | DRINKING?

A COULD YOU REPHRASE THAT?
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1
— 2
3 A ¥YEs.
4 Q IN WHAT FASHION?
5 A GOT DRUNK. | - |
6 Q  DID IT DIFFER -~ YOU TOLD US YOU KNEW HE CONSUMED
7 | OR USED SOME SORT OF NARCOTICS; IS TEAT RIGET?
8 A ¥Es.
=
10 | RNOW?
n A REACTIONS SLOWED, MINOR THINGS.
12

Q NOW, AFTER WHEN YOU ATTENDED THE -- WHEN YOU WERE

16 Q  HE DID NOT?
17 A HE DID NOT.
N 18 0  WERE YOU ABLE TO TELL WHETHER HE CONSUMED A
- BETY QUANTITY OF NARCOTICS?
f—f——é—ef—ze———————f——4%———amh—amﬁk-—z—was—uewgasﬁﬂg%e—wzsa—gaag.
2 Q  THAT WAS THE OCTOBER MEETING. EOW ABOUT THE
22 | NOVEMBER MEETING?
23 | A  BOTH THE SAME, NOT TO MY KNOWLEDGE.
24 O  YOU COULDN'T TELL US THAT HE WAS -= DID HE APPEAR |
25 | INTOXICATED? |

e T .,
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1 A NO. ‘
2 Q ‘DID HE APPEAR GAY, LIGHTHEARTED, HAPPY?
3 A NO.

5 | TAREN OR UsED?
6 A NO, I BAVEN'T. ~
7 Q  NOW, WEAT WAS IT -- DID YOU EVER SEE HIM USE ANY
8 | DRUGS?
9 | A LIKE I SAID, HE TOOK SOME ACID. AND I HAVE SEEN
10 | BIM DRINK BEER AND SMOKE POT.
11 0
12 | ACID ON ANY OCCASION?
13 A I SAW IT ONCE. AND I WAS QUITE DRUNK AT TEE TIME.
. 14 |SO I WAS NOT OF ~- I WOULD NOT BE ABLE TO TELL YOU, BECAUSE
—— 15 I WoULD NOT BE ABLE TO.
16 Q SO THERE IS NO WAY OF YOUR KNOWING WHEN YOU

NOVEMBER MEETING, WHETHER OR NOT BE CONSUMED ACID OR HOW MUCH ’

18

19 |ACID HE MIGHT EAVE CONSUMED PRIOR TO YOUR ARRIVAL?

20 A THERE IS NO WAY. I WOULDN'T KNOW.

21 THERE ALSO IS NO WAY OF YOUR ASCERTAINING EOW MUCE

A NO. WELL, HE WASN'T STUMBLING DRUNK.

0 BUT ——

A HE MIGHT HAVE DRANK A COUPLE BEERS. BUT, LIKE I

T S
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‘STUMBLING DRUNK. HE WASN'T FALLING DOWN. HE WAS MANEUVERING
IN A REGULAR FASHION.

Q NOW, YOU TOLD US THAT ON'TEE WAY TO TEE GORDON

RESIDENCE, YOU STOPPED SOMEWHERE AND FIRED, OR RANDY FIRED A

| TEST SHOT?

A YES.

wwjmm bwj

Q WHERE WAS THAT?

10 A TEAT WAS DOWN AT THE END OF JONES. IF YOU TRAVEL

11 DOWN JONES, AND NORTH —- IF YOU TRAVEL JONES NORTHWARD, IT

12 TURNS TO DIRT. APPROXIMATELY, A MILE AFTER IT TURNED TO DIRT.
~ 13 | Q DID ALL OF YOU GET OUT OF THE CAR AT TBAT TIME?

14

A EVERYONE GOT OUT OF THE CAR AND KIND OF DUCKED, SO

IS THAT THE ONLY WEAPON THAT WAS FIRED?

16 Q

17 A YES.

18 Q  DID RANDY FIRE IT?

19 A -YES.

20 Q HE FIRED IT ONLY ONE TIME?

21 YES.
44444444442244f44444444Q444;DID4ANXQNEgEIREglﬁﬁgklELE%;THE;SAHED-OFF?

23 A NO.

24 Q HOW ABOUT THE .22°?

25 A ‘THE REVOLVER?

e e I
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1 Q  ¥ES.

2 A NoO.

3 Q  DID YOU HAVE ANY CONVERSATION WITH RANDY WHILE YOU

) _

5 A  NO, SIR, I DIDN'T. |

.. 6 | Q  DID YOU HAVE ANY CONVERSATION WITH RANDY SINCE YOU |

7 | WERE RELEASED FROM CUSTODY? o

8 A NO, SIR, T BAVEN'T.

9 R, : HA -
10 | WITNESS, IF YOUR EONOR PLEASE,

13 MR, BANDFUSS: YES, YOUR BONOR.

12 .

13 CROSS-EXAMINATION

14 |BY MR. HANDFUSS: |

15 Q  MR. AKERS, ON THE NOVEMBER S5TH MEETING IN RANDY |
16 MOORE'S APARTMENT, I BELIEVE YOU TESTIFIED THAT MR. FLANAGAN

A YES, SIR.

19

20 Q - AND DID MR, FLANAGAN SAY THAT HE KNEW WHERE THAT
21 PISTOL WAS COMING FROM?

22 A NO.

23 Q BE DIDN'T RNOW WHERE ROY MCDOWELL GOT THAT PISTOL,
24 DiD HE?

25 A BE SAID THAT IT HAD BEEN TAKEN FROM A HOUSE. BUT

yos T




G6eLTOEIOD a:cong?

1 | HE DIDN'T RNOW WHERE IT WAS COMING FROM.
2 Q S9T—BE—BfaNlT—sAx—wa#E—ﬂessz—z?—was—anzu—PRen?
3 A NO, SIR. EHE DIDN'T EVEN SAY THAT ROY TOOK IT.
4 O  BE DIDN'T EVEN 'SAY THAT ROY TOOK IT. WHEN DID YOU
5 | FIRST MEET ROY MCDOWELL? i )
6 | A APPROXIMATELY, FOUR, FIVE DAYS BEFORE THE OCTOBER
8 Q  WHERE DID YOU MEET HIM? : e
] ‘A | AT RANDY'S HOUSE. )
10 Q  DID YOU MEET HIM IN THE DAY OR AT NIGHT?
11 A IN TEE EVENING.
12 Q  DID YOU KNOW APPROXIMATELY WHAT TIME THAT WOULD BE
13 | IN THE EVENING? A
14 A I COULDN'T TELL YOU APPROXIMATELY‘WHAQ'TIHE. |
15 Q  WAS IT CLOSER TO FIVE O'CLOCK, OR WAS IT CLOSER TO |~
16 | TWO O'CLOCK IN THE MORNING? |
17 A IT WAS CLOSER TO FIVE O'CLOCK IN THE AFTERNOON OR
18 IN THE EVENING. :
19 Q  WERE YOU DRINKING AT THAT TIME?
20 A NOT YET.
21 Q  BUT YOU DRANK SOMETHING A LITTLE LATER, MEANING
22 | BEER OR SOME TYPE OF ALCOHOL?
23 : A YEs.
‘;“““‘ﬁzl“*‘;“7“fn“‘ﬁTHAT‘SEME NIGET?
25 A ¥ES.

O, e e 104‘.,._‘w e e
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1 Q DO YOU RECALL, APPROXIMATELY, HOW MUCH YOU HAD?
< P , RS. |
3 Q DO YOU RECALL, APPROXIMATELY, HOW MUCH BEER WAS
4 | PRESENT IN THE APARTMENT?
5 A NO, I DON'T. /
6 Q

DO YOU RECALL IF YOU HAD TO GO OUT OR SOMEBODY HAD

‘ n A NO.
12 Q  CAN YOU TELL ME WHO WAS THERE WHEN YOU FIRST MET
13 | ROY MCDOWELL?
14 A QUITE A FEW PEOPLE. I COULDN'T TELL YOU THE
15 | NAMES, BECAUSE HALF OF THEM I DON'T KNOW. | |
16 Q  BOW ABOUT THE ONES YOU DO KNOW?
17 A DALE WAS THERE, I WAS THERE, RANDY WAS THERE,
——18 | ROY WAS THERE, JOBENNY RAY WAS THERE, AND I AM NOT QUITE SURE |
19..’ IF MIKE WAS THERE OR NOT.
20 | Q  AND THIS IS AT THE FIRST MEETING YOU EVER MET ROY |
21 | MCDOWELL; IS THAT RIGHT? |
22 A ¥Es. |
23 | Q  DID ANYBODY TELL YOU THEY WERE GOING TO KILL
24 | ANYBODY AT THAT TIME?
25 A NO.

- JRUDUR —— - e e e 1f°5_.,_.,., . . C e s e ‘...H--v.‘, fmes e
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1 Q  ANYBODY SAY THEY WERE PLANNING TO KILL ANYBODY AT
—+————2 | THAT TIME?
3 A NO.

THIS WAS THE FIRST TIME YOU HAD HEARD ANY OF THE DEFENDANTS

POSSIBLY PLANNING TO KILL FLANAGAN'S GRANDPARENTS?

A NO, IT WASN'T.
Q = WHEN WAS THE FIRST TIME?

13 Q DO YOU HAVE ANY IDEA WHAT MONTH THAT MIGHT HAVE
14 BEEN? '
15 A I DON'T.
16 Q  WHEN DID YOU MEET DALE?
17 A IT WAS A LITTLE BIT AFTER SCHOOL STARTED LAST |
18 | YEAR, |
19 Q I HAVE NO IDEA WHEN SCHOOL STARTS. COULD YOU,
——— 20 | PLEASE, TELL ME?
21 A AROUND OCTOBER. IT WOULD HAVE BEEN EARLY OCTOBER.
22 | o OF THE SAME YEAR TEAT THI§ ==
23 A 1984. |
24 Q  ON THE NOVEMBER 5TH MEETING AT RANDY MOORE'S
25

APARTMENT, YOU SAID THAT ROY MCDOWELL SHOWED UP APPROXIMATELY

106
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g 1 | TEN MINUTES AFTER YOU DID; IS TEAT RIGHT?
> 2 A YES.
3 Q  YOU WERE THERE BEFORE ROY MCDOWELL; IS THAT RIGHT?
4 A RIGHT,
5 Q  AND WHO WAS IN THERE, TO.THE BEST OF YOUR
6
7 | WERE THERE, BUT BEFORE ROY MCDOWELL SHOWED UP?
8 A ALL POUR OF THE DEPENDANTS EXCLUDING ROY, MYSELF
— 9 |AND MR. LUCAS,
10 Q I AM A LITTLE CONFUSED ABOUT YOUR ANSWER.
11 | EVERYBODY WAS TEERE EXCEPT MR, MCDOWELL?
12 A EVERYBODY, MIKE, RANDY, DALE, JOHNNY RAY, MYSELF
13 | AND MR. LUCAS.
14 Q  EXCLUDING ROY MCDOWELL?
———15 | A RIGHT. AND HE SHOWED UP ABOUT TEN MINUTES LATER. |
16 Q  WAS LUCAS THERE BEFORE YOU WERE?
17 A ¥ES,
18 Q  CAN YOU —- DO YOU KNOW APPROXIMATELY HOW LONG —-
19 | NEVER MIND.
20 AND IT WAS MENTIONED AT THAT TIME ON THE NOVEMBER
21 | 5TH MEETING THAT IT WAS POSSIBLE THAT THEY WERE GOING TO KILL
22
23 A YES.
24 Q - AND YOU SAID THAT MR. FLANAGAN TOLD YOU THAT YOU
25 | WERE GOING TO DRIVE; IS THAT RIGHT?

107 - SA106
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A YES. WELL, FIRST, HE ASKED ME TO USE MY CAR.

TEEN HE TOLD ME THAT I WAS GOING TO DRIVE.

Q WHAT DID YOU SAY WHEN HE ASKED YOU TO USE YOUR

CAR?

[-)]

A I TOLD HIM BOTH TIMES, I WANTED NOTHING TO DO WITE

-
H3

Q SO, HE ASKED YOU TO USE YOUR CAR. AND YOU SAID,
"I DON'T WANT ANYTHING TO DO WITH IT"; IS TEAT RIGHT?

w (0 3

A RIGHT.
Q HE SAID, "YOU ARE GOING TO DRIVE THE CAR"; IS

| PHAT CORRECT? ,
A WELL, GIVE IT A FEW MINUTES BETWEEN, YOU RNOW.

FIRST, BE ASKED ME IF HE COULD USE MY CAR. I SAID, "I DON'T

LET PEOPLE USE MY CAR."™ HE TOLD ME I WAS GOING TO DRIVE.
QS0 YOU DIDN'T SAY YOU DIDN'T WANT ANYTHING TO DO |

WITH IT. YOU SAID --

A YEAH,

Q YOU SAID YOU DON'T WANT ANYBODY TO USE YOUR CAR;
IS THAT RIGHT?

A I SAID, "I DON'T WANT NOTHING TO DO WITH IT, AND I
DON'T LET ANYBODY USE MY CAR."

Q

AND YOU DON'T LET ANYBODY USE YOUR CAR. YOU SAID BOTH THINGS?

A RIGHT.

Q AND A COUPLE OF MINUTES LATER, HE CAME OVER TO YOU

lo8
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1 | AND HE SAID, "YOU ARE DRIVING"?
2 A RIGHT.
3 Q  DID YOU THINK THIS WAS SERIOUS?
4 A NO.
5 YOU THOUGHT IT WAS JUST A JORE?

g | A I DON'T KNOW IP YOU CALL IT A JOKE. BUT I DIDN'T
7 | THINR IT WAS SERIOUS.
8 Q  WHAT WAS YOUR IMPRESSION WHEN HE SAID THIS?
9 A I DIDN'T BELIEVE HIM. I COULDN'T KILL MY
10 | GRANDPARENTS, COULD YOU? I DIDN'T BELIEVE EIM.
11 Q v | ; -
12 | THEY ARE GOING TO GO OVER AND KILL THEIR GRANDPARENTS, - YOU

- 13 | SAY YOU DON'T WANT ANYTHING TO DO WITH IT; IS THAT CORRECT? |
14 A RIGHT. |
15 Q  NOW, WEAT DID YOU NOT WANT ANYTHING TO DO WITH?
16 A ANYTHING THAT WAS GOING TO HAPPEN.
17 Q
18 A I DIDN'T KNOW. BUT I DIDN'T THINK ANYBODY COULD
19 ACTUALLY KILIL THEIR GRANDPARENTS.
20 Q  WELL, I AM ASKING YOU THIS. IF IT IS JUST A JOKE,
21 |YOU REALLY DIDN'T TAKE THEM SERIOUSLY; IS TEAT CORRECT? '
22 A RIGHT.
23 Q SO, THERE WAS REALLY NOTEING NOT TO GET INVOLVED
24 WITH; ISN'T THAT CORRECT? =}
25 A RIGHT. BUT, IF YOU -- |

109 _SA1(
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1 THE COURT: HE CAN CONTINUE.
2 .
3 | IT IS JOKING OR NOT, YOU STILL SAID IT, SO THERE IS SOMETHING
4 |TO DO WITH IT. WHETHER I BELIEVE IT OR NOT IS IRRELEVANT TO |
5 | WHETHER HE SAID IT OR NOT.
6 MR. HANDFUSS: YOUR HONOR, THAT LAST PORTION WAS
7 | UNINTELLIGIBLE, AMBIGUOUS, VAGUE, AND I MOVE TO STRIKE THAT |
8 | LAST PORTION. IT WAS NONRESPONSIVE TO THE QUESTION.
9 R IT
'10 | WAS CLEAR OR NOT IS ANOTHER QUESTION. BUT, AGAIN, WE WILL
: 11 | JUST TARE WHAT WE CAN MAKE SENSE OF AND GO LEAVE THE REST,
12 | BY MR. HANDFUSS: |
13 Q  MR. FLANAGAN ASKED YOU TO USE YOUR CAR, FIRST YOU |
14 | SAID ~- FIRST YOU DIDN'T WANT ANYTHING TO DO WITH IT. THEN,

16 YOU SAID, "I DON'T WANT ANYTHING TO DO WITE IT, AND I DON'T

17 LET ANYBODY USE MY CAR." AND YOU THOUGHT HE WAS JUST

18 | JOKING?

19 A NOT WANTING ANYTHING TO DO WITH IT WOULD MEAN NOT

20 LETTING HIM USE MY CAR,

21 Q SO, WHEN YOU SAID, "I DON'T WANT ANYTHING TO DO

22 WITH IT," WHAT YOU REALLY MEANT WAS WHAT YOU ARE TALKING

23 ABOUT, YOU DON'T WANT ANYBODY TO USE YOUR CAR; IS THAT RIGHT?

24 A I DON'T WANT ANYTHING TO DO WITH IT, AND I DOR'T |
25

WANT ANYONE TO USE MY CAR.
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1 Q A PEW MINUTES LATER, HE CAME OVER AND SAID YOU ARE
2 | GOING TO DRIVE? |

3 A RIGHT.

[ HE TOLD YOU THBAT?

5 A YES.

6 Q  BE DIDN'T ASK YOU THAT?

7 A RIGHT.

8 Q  WHAT DID YOU SAY?

9 A I DIDN'T SAY ANYTHING.
10 Q  DID YOU TELL HIM YOU WERE GOING TO DRIVE?

11 A NO.
12 Q  DID YOU TELL HIM YOU WEREN'T GOING TO DRIVE?
13 A NO.
14 Q  WHAT HAPPENED WHEN EVERYBODY STARTED TO LEAVE?
15 A HE HAD A GON.
16 Q I AM SORRY?
17 A HBE BAD IT, AGON. — ———— — —————f
18 Q  DID BE POINT IT AT YOU?
39 | A  NO. HE TAPPED IT ON EIS LEG.
20 Q  HE TAPPED IT ON HIS LEG?
21 A YES.

23 THAT RIGHT?
24 A RIGHT. I WASN'T BEHIND EVERYBODY. T WASN'T IN |
25 FRONT OF EVERYBODY. WE ALL WENT OUT OF THE HOUSE. -
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5
g
5
g ‘ 1 Q  YOU WENT OUT TOGETHER?
? 2 A RIGHT.
3 Q  THEN, YOU GOT IN BY THE DRIVER'S SIDE; IS THAT
4| RIGET?
5 A ¥ES,
6 Q AND YOU STARTED TO DRIVE. FIRST, YOU WENT TO
7 | CIRCLE K OR 7-ELEVEN; IS THAT RIGHT? |
8 A RIGHT.
9 Q  AND THEN YOU SAID THAT SOMEBODY WAS GIVING YOU
10 | DIRECTIONS?
12 Q  WHO WAS GIVING YOU DIRECTIONS, AGAIN?
13 A MR, FLANAGAN.
14 . Q  YOU FOLLOWED THOSE DIRECTIONS?
15 A YES, I DID.
16 Q  YOU HAD BEEN TO THE GORDON'S HOUSE PREVIOUSLY;

18 A YES, I HAD.

19 0 BOW MANY TIMES HAVE YOU BEEN THERE?

20 A 10, 20. I COULDN'T GIVE YOU A REAL DOWN-TO-EARTH
21 ANSWER.

22 Q

23 TO THE TRAILER; IS TBAT RIGHT?

24 A YES.

25 Q AND THE TRAILER IS WHERE MR. FLANAGAN WAS LIVING:;
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1 IS THAT RIGHT?
2 A YES.
3 Q  AND WHO TOLD YOU TO GO OVER TO THE TRAILER?
4 A MR. FLANAGAN. |
5 Q  DID BE TELL YOU WHY?
6 A TO GET SOME TAPES.
7 Q  DID HE TELL YOU WHOSE TAPES THEY WERE?
8 A THEY WERE HIS. I KNEW THEY WERE BIS. |
9 Q  DID HE TELL YOU WHICH TAPES?
10 A THE WHOLE TAPE CASE.
11 Q  YOU HAD BEEN IN MR. FLANAGAN'S TRAILER PREVIOUSLY? |
12 A YES.
13 Q — YOU RNEW EXACTLY WHICH TAPE CASE?
14 A YES, I DID.
15 Q  WHEN TEEY LEFT THE HOUSE, ROY MCDOWELL DIDN'T HAVE
16 THE .22 PISTOL IN HIS POSSESSION, DID HE?
17 A NO, HE DIDN'T,
18 CAN YOU TELL ME, APPROXIMATELY, HOW FAR THE
19
20 A 50 FEET, 100 FEET BETWEEN THERE.
21 DO YOU KNOW, APPROXIMATELY, HOW LONG AN AVERAGE
22 | CaRr 18?
23 A YES, I DO.
————24—{—————THE COURT: COUNSELOR, IF WE ARE GOING TO USE SOME |
25 | REFERENCE FOR MEASUREMENT, LET'S USE THE LENGTE OF THE
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1 LAS VEGAS, NEVADA, FRIDAY, AUGUST 30, 1985

6E89FTEIOD 2000HY
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THE COURT: C69269, STATE OF NEVADA VERSUS DALE

> W

w

LUCKETT, MICHAEL WALSH AND ROY MCDOWELL. THE RECORD WILL

6 | REFLECT THE PRESENCE OF EACH OF THE DEFENDANTS IN CUSTODY, MR.
7 | PIKE REPRESENTING MR. FLANAGAN, MR. POSIN REPRESENTING MR.
8 | MOORE, MR. SMITH REPRESENTING MR. LUCKETT, MR. KELESIS

10 MCDOWELL. THE RECORD WILL ALSO REFLECT THE PRESENCE OF MR.

11 HARMON AND MR. SEATON REPRESENTING THE STATE.

12 COUNSEL, I SEE YOU'RE RATHER INCONVENIENTLY JAMMED
13 | IN THERE AT COUNSEL TABLE. WE DIDN'T REALLY ENTERTAIN TEAT |

14 | PROBLEM.

15 IF YOU BEAR WITH US FOR THIS INTERIM PERIOD, WE

16 WILL TRY TO ARRANGE SOMETHING A LITTLE MORE COMFORTABLE IN THE
17 FUTURE.

18 THESE MATTERS ARE SET ON FOR MOTION IN LIMINE,
19 THE MOTION MADE ADDITIONALLY BY MR. RELESIS IS ON BEHALF OF

21 ATTORNEYS.

22 I BELIEVE THERE IS SOME PRELIMINARY MATTERS TO

23 RESOLVE. ARE ALL PARTIES READY TO PROCEED?

24 MR, SEATON: YES, YOUR HONOR, THE STATE IS.
25 MR. KELESIS: YOUR HONOR, PRIOR TO PROCEEDING, ON
3
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1 | BEHALF OF MR. WALSH, I WOULD LIKE TO PUT ON THE RECORD WEAT WE
2 2 | BAD DISCUSSED IN CEAMBERS.
3 THE COURT: VERY WELL, MR. KELESIS.
4 MR, KELESIS: EARLIER, I DISCUSSED WITH YOUR HONOR
5 | IN CHAMBERS. AT THIS TIME, ON BEHALF OF MR. WALSH, WE WOULD
, 6 | INTEND AND WE WOULD DESIRE TO CONTINUE THIS HEARING BASED ON
7
. 8 | INFORMED YESTERDAY THAT MR. AKERS WILL BE TESTIFYING AGAINST
o | THE REMAINING CODEFENDANTS IN THIS CASE. |
10 WE DO HAVE SOME PRELIMINARY STATEMENTS THAT WERE
11 | PROVIDED WITH US IN DISCOVERY. BOWEVER, WE WOULD DESIRE TO
12 | PRESERVE AND RECEIVE ANY FURTHER STATEMENTS THAT AUGMENTED
13 | THOSE THAT WERE INITIALLY DELIVERED TO THE DEFENDANTS, AS WELL |
14 | AS ANY ROUGH NOTES OF COUNSEL.
15 SECONDLY, I POINTED OUT TO THE COURT THE
16 | TRANSCRIPT FROM JUNE 26TH OF 1985, AT WHICH TIME MR. SEATON
17 | MADE REPRESENTATIONS FOR THE STATE WHICH WE BELIEVE OR, I
18 | SHOULD SAY, WHICH WE RELIED ON. AND, TEAT IS, THAT THE
19 | INDIVIDUALS TESTIFYING ON BEHALF OF THE STATE AT THIS HEARING

21 MY UNDERSTANDING IS THE STATE HAS SUBPOENAED EIGHT
22 WITNESSES, WHICH IS FIVE MORE THAN TESTIFIED AT THE

23 PRELIMINARY BEARING.

24 AGAIN, ON THOSE GROUNDS, WE WOULD ASK FOR ANY

25 FURTHER AND ADDITIONAL STATEMENTS MADE BY THOSE INDIVIDUALS.
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1 AND, IN LIGHT OF THE FACT THAT WE ARE SURPRISED, AND I BELIEVE
e 2
3 UNTIL WE RECEIVE THE FURTHER INFORMATION,
4 THE COURT: VERY WELL.
5 MR, SMITH: YOUR HONOR, I WOULD LIKE TO SUPPLEMENT
, 6 ON THAT. ON THE 7TH OF AUGUST WHEN WE ARRANGED THIS DATE FOR
I .
8
9 AT THAT TIME, THERE WAS A REAFFIRMATION OF OUR
10 UNDERSTANDING THAT ANY ADDITIONAL WITNESSES WHICH WERE KNOWN
11 BY TEE STATE, WHO WOULD BE CALLED UPON TO TESTIFY, WOULD BE
12 PROVIDED TO US SO WE COULD SETTLE THE MANY COMPLEX PROBLEMS
13 WHICH ARE PRESENT IN THIS CASE AT ONE TIME.
14 1 SPECIFICALLY OBJECT TO ANY CONTINUANCE OF THE
15 TRIAL DATE, BECAUSE MY CLIENT IS IN CUSTODY. I WOULD REQUEST
16 IMMEDIATE PRODUCTION OF ANY NOTES WHICH ARE DISCOVERABLE WITH
17 RESPECT TO ANY INTERVIEWS CONDUCTED INVOLVING THE VARIOUS
18| WITNESSES WHOM THE STATE INTENDS TO CALL AT THIS HEARING OR AT |
19 | TRIAL. I THINK WE ARE ALSO ENTITLED TO ANY WRITTEN STATEMENTS
20 | WHICH THEY HAVE MADE.
' 21 I WOULD REQUEST THE NAMES OF ANY AND ALL POLICE
22 OFFICERS OR DISTRICT ATTORNEYS WHO WERE PRESENT WHEN ANY OF
23 THESE WITNESSES GAVE STATEMENTS TO AGENTS OF THE GOVERNMENT,
24 | ADDITIONALLY, I WOULD REQUEST ANY ADDITIONAL |
25 DISCOVERY, WHICH WOULD OTHERWISE BE PROPERLY OBTAINABLE BY US.
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1 WE HAVEN'T RECEIVED ANY ADDITIONAL DISCOVERY IN THIS CASE
s 2] . ‘ -
3 GENERALLY AN OPEN FILE POLICY JURISDICTION, AND THAT SOUCE
4 y
5 AND, I CAN'T HELP BUT THINK WIfH ALL THE
. 6 CONTINUING INVESTIGATION AND INTERVIEWING THAT éAS BEEN GOING
7 ON, THAT TEE STATE IS NOW IN POSSESSIOﬁ OF.SUBSTANTIALLY MORE
- 8 MATERIAL THAN WE HAVE RECEIVED.
9 THE COURT: WOULD THE STATE CARE TO RESPOND?
i0 MR, SEATON: YES, YOUR HONOR., LET ME TRY TO
- 11 | RESPOND IN KIND OF THE WAY THEY ARE OBJECTING. =+
12 MR. KELESIS INDICATES HE WANTS A CONTINUANCE
i3 BECAUSE HE IS SURPRISED BY MR. AKERS. THIS IS NO DIFFERENT
14

THAN A TRIAL. WE DON'T TELL DEFENSE ATTORNEYS WHAT WITNESSES

16 DISCOVERY.

17 THEY HAVE ALL THE NQOTES, ALL OF THE STATEMENTS

18 MADE BY THOSE PEOPLE., AND WHEEN THAT PERSON GETS ON THE STAND,
19 THEY PULL OUT THAT PARTICULAR FILE, AND THEY CROSS-EXAMINE

21 WE WERE THEN.,

22 AS A MATTER OF FACT, THEY ARE GETTING AN EXTRA BITE |
23 AT THE SO-CALLED APPLE AT THIS PARTICULAR JUNCTURE. MR. AKERS

24 SHOULD BE NO SURPRISE WHATSOEVER TO THEM. TEESE GENTLEMEN

25 HAVE KNOWN ABOUT HIM SINCE YESTERDAY.




1 ONE OF THE DEFENSE COUNSEL EVEN ASKED ME IF MR.
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3 THAT WOULD BE UP TO MR. WATERMAN, BUT THE STATE NEVER HAS ANY
4 | OBJECTION TO OTHER PEOPLE INTERVIEWING OUR WITNESSES, |
5 AND THAT'S WHAT HE WAS AT THAT TIME. BEE WAS ONE

6 OF OUR -- ANOTHER ONE OF OUR WITNESSES. SO, HE HAS BEEN

7 | AVAILABLE FOR A DAY, HIS STATEMENTS TO THE POLICE HAVE ALWAYS

8 | BEEN AVAILABLE TO THESE PEOPLE.
9 | 2ND AS A PART OF THEIR PREPARATION, THEY SHOULD |
10 | HAVE ACKNOWLEDGED THAT ANY ONE OF THE DEFENDANTS COULD HAVE

11 BEEN IN THIS POSITION, THAT THEY MIGHT HAVE TAKEN A PLEA

12 BARGAIN AND BEEN IN THE POSITION TO TESTIFY FOR THE STATE.

13 THE LORD RNOWS WE HAVE HAD ENOUGH DEFENSE COUNSEL

14 TALK TO US ABOUT IT, AND EVERYBODY IS AWARE THAT MIGHT HAPPEN,

16 REASON TO CONTINUE THIS PARTICULAR HEARING THAT WE ARE IN NOW.

17 b IT IS ALSO COMPLAINED THAT WE ARE HAVING FIVE MORE |
18 | WITNESSES AT THIS JUNCTURE THAN WE HAD AT THE PRELIMINARY

19 HEARING. NOW, I DON'T HAVE ACCESS TO THE RECORD THAT MR.

21 MADE IN CHAMBERS ALONG WITE TEAT WHICH MR. SMITH WAS STATING.
- 22 y  CERTAINLY, THEY HAD TO KNOW THAT I WAS SPEAKING IN |
23 GENERAL TERMS THAT TEE PEOPLE WHO HAD TESTIFIED AT THE

24 PRELIMINARY HEARING WOULD BE TESTIFYING AT THIS. OBVIOUSLY,

25 AS TBEY READ TBROUGH THE DISCOVERY, TBEY COULD DISCOVER JUST




1 AS EASILY AS MR, HARMON AND I DID THAT THERE WERE OTHER
2 | PEOPLE WHO HAD RECEIVED STATEMENTS FROM THESE PARTICULAR |
3 DEFENDANTS. AND THEY WOULD POTENTIALLY FALL UNDER THE

6E9TFIEIOD gID00WY

THEM TODAY.

5

6 FOR THEM NOT TO BE PREPARED FOR THAT IS TO SAY
7 THBEY WANT US TO PREPARE THEIR CASE FOR‘THEM, FOR US TO

8

SPOON-FEED TO THEM THE LIST OF OUR WITNESSES. AND, I AM

10 PLAN TO BEGIN AT THIS TIME.

11 {  NOW, THE LAST THING THAT CAME UP WAS MR. SMITH'S |
12 REQUEST THAT WE TURN OVER OUR PERSONAL NOTES, OUR WORK PRODUCT

13 TO HIM. I AM NOT ABOUT TO DO THAT. I BAVE NEVER DONE IT IN

14 15 YEARS, AND THE DISCOVERY STATUTE DOES NOT REQUIRE ME TO.

16 KNOW OF, TO LAW ENFORCEMENT AGENTS OTHER TEAN TO MR. HARMON

18 AND I WASN'T IN ON THE MEETING TODAY, ONLY MR. HARMON WAS.

19 SO, THAT'S THE STATUS OF THINGS AS I SEE IT, YOUR
~ 20 [ HONOR, A MOTION FOR CONTINUANCE NOW IS ORLY TO POINT OUT |
21 DEFENSE ATTORNEY'S OWN INABILITY TO PREPARE PROPERLY FOR A

23 RIGHT SQUARE IN THE FACE.

24 THE COURT: MR. SEATON, AS TO MR. SMITH'S CONCERN

25 ABOUT DISCOVERY, GENERALLY, IS THEIR ADDITIONAL DISCOVERY TO BE
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1 HAD HERE?
s 2] .
3 KNOWLEDGE. AND I WILL HAVE TO ASK MR. HARMON IF HE IS AWARE
4 OF ANY THAT SHOULD BE TURNED OVER TO THE DEFENSE COUNSEL.
5 . : ' ) A 44447
. 6 MR, SEATON: THE STATE HAS NO FURTHER DISCOVERY
7 THAT WE ARE AWARE OF AT THIS TIME, — — — — — —
8 MR, HANDFUSS: YOUR HONOR, FIRST OF ALL, AS TO
9 TEIS BEING JUST LIKE A TRIAL; AS MR, SEATON KNOWS, IN A TRIAL
10 WE ARE GIVEN A LIST OF WITNESSES THAT THE STATE MAY CALL.
11 AND, IN THIS INSTANCE, MR. SEATON SAID THAT THE DEFENDANTS'
12 DEFENSE COUNSEL WERE AWARE OF MR. AKERS' TESTIMONY YESTERDAY.

COURT AND DID NOT FIND OUT ABOUT THIS UNTIL SEVEN O'CLOCK

14

15 LAST NIGHT.

16 IN ADDITION, I DON'T THINK THAT IS PROPERbTIMING

17 FOR ME TO PREPARE FOR MR. AKERS, WHO IS OBVIOUSLY A CODEFENDANT

20 NOTICE. JUST AS IN A TRIAL, IF ONE.SIDE COMES UP AT THE LAST
21 MINUTE OR THE STATE COMES UP AT THE LAST MINUTE TO ENDORSE NEW
22 NAMES ON THE INFORMATION FOR WITNESSES, A LOT OF TIMES A

23 CONTINUANCE IS GRANTED ON THAT BASIS.

24

25 MR. AKERS NOT BE ABLE TO TESTIFY TODAY, BECAUSE OF THE LATE
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1 NOTICE THAT MR. AKERS MAY TESTIFY.

—o——— 2
3 ANY FURTHER STATEMENTS, MR. AKERS HAS OBVIOUSLY BEEN TALKING
4 TO THE STATE AND THE STATE'S AGENCIES.
5 NOW, IT SEEMS HARD TO UNDERSTAND THAT MR. AKERS
6

HAS NOT MADE ANY OTHER STATEMENTS, OTHER THAN THAT THAT HAS

DISCOVERY WAS GIVEN TO DEFENSE COUNSEL.

9 00000 IF MR. AKERS DID NOT GIVE A WRITTEN STATEMENT |
10 HIMSELF OR DID NOT SIGN A WRITTEN STATEMENT, IF THERE WAS NO
11 TRANSCRIPTION, IF THERE WAS NO RECORDING OF ANY STATEMENT
12 GIVEN TO THE STATE, THEN I WOULD SAY THAT THE ROUGH NOTES OR

14 STATEMENTS OF MR. AKERS.

15 AND, UNDER THOSE CIRCUMSTANCES, WE WOULD BE

16 ENTITLED TO THOSE NOTES OR THOSE STATEMENTS, BECAUSE THAT IS
17 THE ONLY TEBING WE HAVE. AS TO MR. AKERS, I DON'T RNOW WHAT HE
18 IS GOING TO TESTIFY TO BASED UPON THE PRIOR DISCOVER&.

19 | THE COURT: ALL RIGHT.

-~ 20 { MR, PIKE: I JOIN IN THE PREVIOUS OBJECTIONS THAT

21 HAVE BEEN MADE AND ALSO CITE FOR AUTHORITY OF THE PRODUCTION

22 OF THE ORIGINAL ROUGH INTERVIEW NOTES THE CASE OF UNITED

23 STATES VERSUS HARRIS, LOCATED AT 543 F.2D 1247, NINTHE CIRCUIT
24 CASE 1976, AND THAT FALLS UNDER THE NUMBER OF BRADY V.

25 MARYLAND IN UNITED STATES VERSUS LAYTON. THAT IS LOCATED AT

10
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1 |564 P.SUP. 1391,
— =2 | THE COURT: MR. SMITB?
3 MR. SMITH: JUST TO CLARIFY A POINT. TEE PURPOSE
4 OF THIS HEARING TODAY IS TO DETERMINE WHETHER OR NOT CERTAIN
5 | STATEMENTS WILL BE ADMISSIBLE AT TRIAL. AND ALSO, TO CONSIDER
¢ | THE QUESTION OF WHETHER OR NOT A SEVERANCE IS IN ORDER, AT
——7 | LEAST, INSOFAR AS MY CLIENT IS CONCERNED. — |
8 AT THIS POINT, I AM GOING TO ARGUE THAT MR. AKERS
9
10 | ACCOMPLICE AND THERE IS INSUFFICIENT EVIDENCE TO CORROBORATE
11 | HIS TESTIMONY. I CAN CERTAINLY CITE AUTHORITY FOR THAT.
12 BASED ON ADMISSIONS WHICHE OTHER CODEFENDANTS HAVE
13 | MADE, I THINK IT IS CLEAR THAT MR. AKERS AT SOME POINT WILL |
14

BE ABLE TO TESTIFY AGAINST THEM BASED ON THEIR OWN ADMISSIONS.

16 AS FAR AS THAT IS CONCERNED, BUT, I DON'T THINK THE QUESTION
17 AT LEAST INSOFAR AS I AM CONCERNED, THE QUESTION OF AKERS

18‘ TESTIFYING IS REALLY ALL THAT IMPORTANT.

19 WHAT I AM CONCERNED ABOUT, AND AS FAR AS MR.

21 IN A POSITION -- A DIFFERENT POSITION TEAN THE OTHER DEFENSE

22 COUNSEL IN THIS CASE, BECAUSE MR. LUCKETT BAS MADE NO

23 ADMISSIONS, WHEREAS, THE OTHER DEFENDANTS HAVE.

24 WHAT I AM PRIMARILY CONCERNED ABOUT ARE STATEMENTS o
25 MADE BY MR, LUCKETT'S CODEFENDANTS WHICH WERE MADE OUT OF

11
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1 COURT,

2 THAT IS THE ESSENTIAL TERUST OF MY PROBLEMS,

3 WHETHER IT BE BASED ON THE CO-CONSPIRATOR EXCEPTION, THE
4 | CONFRONTATION CLAUSE, OR TEE BRUTON PROBLEM.

5

THE COURT: WELL, THAT IS A SLIGHTLY DIFFERENT

TO ME THAT IT IS A MOOT POINT IF WE CONDUCT VOIR DIRE IN AN

7

8 EXPEDITIOUS FASHION IN FAIRNESS TO YOUR CLIENT AND THE OTEERS.
] IF WE HAVE JURORS WHO, FIRST OF ALL, HAVE SAID THAT THEY HAVE
10 READ THESE OUT-OF-COURT STATEMENTS, THE STATEMENTS THAT HAVE

12 DISREGARD THEM, THEN WE BAVE COMMITTED ERROR RIGHT THERE IN
13 | IMPANELING THESE JURORS, =
14 SO, THE QUESTION IS RENDERED MOOT IN A SENSE IF
15 WE ACQUIRE A JURY THAT HAS NOT, IN FACT, BEEN EXPOSED TO THIS

16 NEWSPAPER EXPOSE, IF I AM READING CORRECTLY YOUR CONCERN.
17
18 OTHER CONCERN, OF COURSE, INVOLVES THE STATEMENTS WHICH THE

19 | CODEFENDANTS HAVE MADE TO THE VARIOUS WITNESSES WHO WILL BE

20
21

CALLED UPON TO TESTIFY THAT THE STATE WANTS TO PUT INTO

EVIDENCE.

12 QAT
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1 BEAD AN OPPORTUNITY TO HEAR ARGUMENT ON MR. ARERS' TESTIMONY
—w 2 | UNDER THE ACCOMPLICE EVIDENCE QUESTION. |
3 THE COURT: WELL, AT THIS TIME, WE ARE
4 | ENTERTAINING THE ISSUE OF WHETHER CERTAIN STATEMENTS WERE MADE |
5 IN FURTHERANCE OF A CONSPIRACY. THAT IS WHAT WE ARE HERE
6 TODAY FOR. ESSENTIALLY, I WOULD REMIND COUNSEL, CONTRARY TO
7 | WHAT MR. SEATON MIGHT SAY, THIS IS NOT A TRIAL. THERE ARE
8 SOME DISTINCT DIFFERENCES. NOW, I AM GOING TO RULE ON THE
———————Q———s——f—9BJsew;QNS—AS—;—EEARB—%HEM—MADE.
10 MR. KELESIS IS CONCERNED ABOUT SURPRISE. AS I
11 RECALL, AT TEHE TIME WE MET LAST ON THE RECORD, I ASKED COUNSEL
12 TO TRY TO GET TOGETHER AND DETERMINE WHAT STATEMENTS WOULD BE
I3 REVIEWED.
14 I DID TEAT IN ORDER TO EXPEDITE THESE PROCEEDINGS,

16 TO DISCUSS., I MADE A LIST, TWO-PAGE DOCUMENT AND SUBMITTED IT
17 TO ALL COUNSEL OF THE STATEMENTS THAT I WAS ABLE TO GLEAN FROM
18’ VARIOUS PROCEEDINGS EARLIER ON, THAT PROBABLY WOULD BE AT

19 ISSUE.

20 I

21 REGARD. AND HE MADE THE STATEMENT THAT ALL THE STATEMENTS

22 THAT WERE GOING TO BE ASKED TO BE ADMITTED AND TESTIFIED AROUT
23 WERE THOSE WHICH WERE CONTAINED IN THE PRELIMINARY HEARING

24 TRANSCRIPT,

25 NOW, THAT SHOULD PUT COUNSEL ON NOTICE AS TO WHAT

13
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1 WE ARE DISCUSSING. AT THAT TIME, I WAS NOT PARTICULARLY

2 CONCERNED WITH WHAT WITNESSES WERE GOING TO BE CALLED.

3 SINCE THAT TIME, THERE HAVE BEEN SOME REVELATIONS,

———————————4———%EV%BEN¥£¥T—WB%GH—NE€ESS£TA?ES—FR6M4?EE—S?A%ELS—VEEW—€A££{N64€EL4*4444*

5 OTHER WITNESSES. MR. ARKERS IS A NEWLY DISCOVERED MATTER.

6 AGAIN, I DON'T SEE WHERE THE SURPRISE IS COMING. -
7 MR. AKERS CERTAINLY HAS NOT JUST NEWLf'ENTERED THIS CASE.

8 I THINK COUNSEL CAN UNDERSTAND, FROM TEE

9 IT HAD, : I
10 INVOLVEMENT IS. I DON'T RNOW WHAT OTHER WITNESSES ARE

12 INDICATE TO ME WEO, IN ADDITION TO THE THREE THAT TESTIFIED

13 AT THE PRELIMINARY HEARING, DO YOU INTEND CALLING?

14 MR. SEATOﬁ: YOUR HONOR, TO ACCOMMODATE THE COURT,

15— | I WILL TELL THE COURT AND COUNSEL THAT -- WE HAVE ALREADY TOLD |
16 THEM, MISS LISA LICATA WHO WAS THE INDIVIDUAL WHO DISCOVERED

17 THE BODIES ORIGINALLY,

18 SHE HAS HAD AN OPPORTUNITY TO BAVE A COUPLE OF

15 DISCUSSIONS WITH DALE FLANAGAN. ONE PRIOR TO THE KILLINGS,

20 AND ONE AFTER TEE KILLINGS.

21 AND, IF MEMORY SERVES ME CORRECT -- AND, BELIEVE

22 ME, AT THIS POINT I AM GOING FROM MEMORY -- THOSE STATEMENTS — |
23 OR ALLUSIONS TO THEM, AT LEAST, ARE CONTAINED IN HER WRITTEN

24 STATEMENT, WHICH HAS BEEN PROVIDED TO DEFENSE COUNSEL BY

25 "DISCOVERY.

14
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1 THE NEXT PERSON IS AN INDIVIDUAL BY THE NAME OF
2 WAYNE WITTIG. AND HE, ALSO, HAS HAD STATEMENTS WITH DALE
3 FLANAGAN AFTER THE KILLING. AND THERE WERE A SERIES OF

5 | THE GENERAL STORY, AS MOST OF US KNOW IT BY THIS TIME, CAME

6 | OUT TO MR. WITTIG. ' |

7 THOSE REVELATIONS ARE ALSO CONTAINED IN HIS

8 | WRITTEN STATEMENT WHICH WAS MADE AVAILABLE TO DEFENSE COUNSEL

9 BY DISCOVERY.

10 WE HAVE AN INDIVIDUAL BY THE NAME OF RUSTY HAVENS

11

12 | GROUP OF DEFENDANTS WHEN IT WAS IN THE ~- WHEN THEY WERE IN

13 | THE PLANNING STAGES. AND HE HAS STATEMENTS MADE -- AS I

14 | ONDERSTAND IT. I HAVE NOT SPOKEN WITH HIM. BUT I BELIEVE I
—— 15 | KNOW FROM MR. HARMON THAT HE MADE STATEMENTS. HE IS GOING TO |

16 | TELL US STATEMENTS MADE TO HIM BY MR. MOORE AND MR. FLANAGAN

18. AND WHEN AND HOW.

19 THEN WE HAVE -~

20 THE COURT: JUST A MINUTE. EOW DID THAT COME TO
21 LIGHET, TO WHAT EXTENT?

22 MR, SEATON: TBAT IS AN INTERESTING ONE. IT SHOWS
23 THE COURT THE VERY DIFFICULTY THAT WE HAVE IN THIS CASE,

24 FIRST OF ALL, MR, HAVENS AND HIS STATEMENTS ARE

25

CONTAINED IN A WRITTEN DOCUMENT TEAT WAS MADE DISCOVERABLE TO

15
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THE DEFENSE ATTORNEYS. IT WAS ~- I THINK IT WAS LAST NIGHT.

JO0LFCRIOD 5aIPONY

14 ’ ’ 2

THE FIRST TIME IN A LONG TIME, REREAD EIS STATEMENT.

5 THAT HE BE QNE OF THE PEOPLE TO TESTIFY HEﬁE, BECAUSE HE EAD

6 CO-CONSPIRATOR STATEMENTS TO OFFER THIS COURT.

7 I WENT BACK THE NEXT MORNiNG AﬁD TOLD MR. HARMON,
8 ASKED HIM ABOUT IT. HE, AS WELL, MISSED -- FAILED TO REMEMBER
S

10 AND I HAVE BOTH BEEN TAKEN UP IN CAPITAL MURDER CASES; ME, FOR
11 ABOUT THREE WEEKS, AND MR. HARMON, FOR A COUPLE OF WEEKS.

12 SO, WE ARE JUST NOW CGETTING AROUND TO FINDING OUT
13 THESE THINGS. THE IMPORTANT THING TO NOTE, HOWEVER, IS TEAT
14 MR. HAVENS AND HIS TESTIMONY WAS IN THE FILE OF EACH ONE OF

WE, ALSO, HAVE MICHELLE GREY. SHE HAS SPORKEN TO

16

17 DALE FLANAGAN ON THREE DIFFERENT OCCASIONS PRIOR TO THE

18 KILLINGS, AND RECEIVED CERTAIN INFORMATION FROM HIM WHICH

19 INDICATED THAT HE WAS GOING TO KILL, AT LEAST, HIS GRANDFATHER
20 |AT THAT TIME OR WANTED TO. AND SHE, ALSO, ASKED HIM ABOUT WHO |

21 DID THE KILLING AFTER THE KILLINGS HAD TAKEN PLACE. AND IT IS

23 SOMEWHAT INTERESTING IN THIS PROCEEDING.
24 SHE WAS RNOWN AS A WITNESS THROUGH DISCOVERY. AND
25 SHE HAS A WRITTEN STATEMENT THAT EAS BEEN MADE AVAILABLE TO




LTFEEJICDH agooyd

1 | COUNSEL. IN FAIRNESS, IF MEMORY SERVES ME CORRECT, THE NATURE
%2 | B
3 | APPEAR IN THOSE STATEMENTS,
4 IT WAS ONLY IN THE LAST DAY OR SO WHEN MR.
5 | HARMON AND I CALLED HER IN TO INTERVIEW HER, AND I THINK WE
6 | TALKED TO HER YESTERDAY, THAT WE FIRST LEARNED IN DEPTE WHAT
| 7 I '
8 | BER BY MR. FLANAGAN.
9 THE POINT NEEDS TO BE MADE, THOUGH, AT THIS
10 | JUNCTURE THAT SHE AND HER RELATIONSHIP WITH DALE FLANAGAN WERE
I1 | CLEARLY KNOWN TO THE DEFENSE COUNSEL THROUGH DISCOVERY AT THIS
12 | POINT IN TIME AND THROUGHOUT THE CASE.
o aa
14 | DEWANA MANNING. SHE HAS CERTAIN STATEMENTS MADE TO HER BY MR.
15 WALSH AND MR, MOORE., AND SHE IS NOT - SHE DOESN'T HAVE A
16 | STATEMENT, AS I RECALL,
17 HOWEVER, SHE IS MENTIONED BY NAME IN OTHER
—— 18 | STATEMENTS MADE BY OTHER PEOPLE INCLUDING POLICE OFFICERS. |
15 | AND S0, BER CONNECTION WITH THE CASE, EER ABILITY TO BE
20 | INTERVIEWED IS PRESENT,
‘ 21 I WOULD HAVE TO ACKNOWLEDGE THAT SOMEONE MAY NOT
22 | READ HER PARTICULAR STATEMENT AND KNOW RIGHT OFF THE BAT THAT
23 | SHE BAD CO-CONSPIRATOR STATEMENTS TO OFFER. AND, AS MR.
24
25 | WITNESSES, WHICH IS ANOTHER IMPORTANT THING.

17
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1 EVERY WITNESS WE ARE CALLING IS ON THE LIST OF

2 7

3 EXCEPT RUSTY HAVENS, I AM TOLD. HOWEVER, HIS STATEMENT IS IN
4 THE HANDS OF COUNSEL.

5 SO, THOSE ARE THE WITNESSES THAT WE ARE PREPARED
6 TO OFFER THIS AFTERNOON. AND, VIRTUALLY, ALL OF THEM HAVE

OWN DILIGENCE, THOSE DEFENSE COUNSEL SHOULD BE PREPARED TODAY

10 | TESTIMONY.
11 MR. HANDFUSS: EXCUSE ME, YOUR HONOR. I MIGHT
12 | HAVE MISSED IT. BUT IN GOING OVER TEE WITNESSES THE STATE
—— 13 | INTENDS TO CALL, AND AS TO WHO THEY MIGHT MAKE STATEMENTS |
14 | AGAINST, I DIDN'T HEAR ANY OF THE FACTS THAT THE WITNESSES
15 ‘
16 MR. SEATON: I DON'T KNOW. BUT, THAT IS NOT TO
17 | SAY SOMEBODY WON'T SAY SOMETHING ABOUT HIM.
18 MR, HANDFUSS: I WOULD LIKE TO INFORM THE COURT |
19 | NOW, THAT IF THE WITNESSES GET UP AND TESTIFY AND THERE IS

21 TO STRIKE ALL THAT TESTIMONY AS TO MR, MCDOWELL, AND ALSO TO
22 RENEW THE MOTION FOR SEVERANCE AND TO CONSIDER THAT, OF

23 | COURSE, VERY SERIOUSLY, SINCE MR. MCDOWELL'S NAME HAS NOT COME
24 UP ONCE, AS FAR AS I CAN RECALL, IN THE WITNESSES NAMED.

25 THE COURT: WE WILL ENTERTAIN THE MATTER OF

18




1 SEVERANCE AT A LATER TIME.
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%] 2 . . r [ 4

3 AS WELL AS -- I WOULD LIKE TO READ INTO THE RECORD WHAT

5 STATED, AND THERE ARE NO WITNESSES THAT WOULD COME WITEIN THE
6 SPECTRUM THAT DID NOT TESTIFY AT THE PRELIMINARY HEARING?"

7 AND MR, SEATON STATED, "AT THIS JUNCTURE, NO."

8 AND THE COURT, "ALL RIGHT. I WOULD ASK IF SOMETHING COMES IN

10 "CERTAINLY, IF THERE IS A DRASTIC CHANGE."

11 WE HAVE ONE PERSON HERE THAT THERE IS NOT 2
12 WRITTEN STATEMENT, AND WE HAVE FOUR ADDED. AND IF THAT IS NOT
13 | A DRASTIC CHANGE, THIS IS A MURDER TRIAL. WE ARE TALKING |

14 ABOUT PUTTING PEOPLE ON THE STAND THAT ARE GOING TO

16 THESE KIDS.
17 NOW, THIS IS DRASTIC, THREE TO EIGHT. AND,

18 PEOPLE, I AM SUPPOSED TO SURMISE THAT TEIS GUY FROM HIS
19 STATEMENT IS GOING TO COME IN AND TESTIFY., A GUY WHO DOESN'T

21 QUT. I AM NOT ASKING THE STATE TO PREPARE MY CASE. I PREPARE

22 MYSELF WELL.

.23 TEE COURT: WHICH PERSON ARE YOU INDICATING?
24 MR, RKELESIS: WE WERE JUST TOLD --

25 MR. HARMON: DEWANA,

19
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MR. RELESIS: SHE IS GOING TO COME IN AGAINST MY

[

/ 3 THE COURT: MISS MANNING, ALL RIGHT.
4 MR. KELESIS: MR. HAVENS, WE ARE SUPPOSED TO
5 | GUESS, ‘
6 MR. HARMON: BAS GIVEN A STATEMENT.
7 ' '
8 | FROM THE STATEMENT.
] NOwW, THIS IS‘ NOT A TRIAL, AS YOUR EONOR POINTED b
,
10 |OUT. THIS IS TO RESOLVE AN ISSUE OF LAW, AN EVIDENTIARY ISSUE
11 | THAT THE STATE IS REQUIRED TO SHOW THAT A CONSPIRACY EXISTS.
12 AND TEESE STATEMENTS WERE MADE IN COURT. AND WE
—— 13 | HAVE A RIGET TO RELY ON TEEM. AND WE DID RELY ON THEM, JUST |
14 |AS THEY RELY ON TEEIR ENDORSEMENT, WE RELIED ON THESE

16 Is.

17 THE COURT: ALL RIGHT.

18 MR, HARMON: YOUR HONOR, IF I COULD SAY bNE OTHER
19 THING. IT SEEMS TO ME, THOSE WITNESSES WHO TESTIFIED AT THE

21 ANYWAY, BECAUSE THEIR TESTIMONY IS ON TEE RECORD.

22 IF WE HAD TO, WE COULD ARGUE THE LEGAL ISSUES FROM

23 WHAT MISS SALDANA AND WHAT MR. LUCAS EAVE ALREADY TESTIFIED
24 . ' r+ WE ] . o

25 AND, IF WE ARE GOING TO TRY TO DECIDE BEFOREHAND IN THIS CASE

20




LATForIOCD sgooWd
[

|

WHAT EVIDENCE IS ADMISSIBLE, IT IS PARTICULARLY IMPORTANT THAT
| PEOPLE WHO DIDN'T TESTIFY AT THE PRELIMINARY HEARING TESTIFY |

\

AT THIS EVIDENTIARY HEARING, WHICH, IN FACT, WAS REQUESTED BY

THESE GENTLEMEN, NOT US. TEEY'RE THE MOVING PARTY.

T

\

WE ARE HERE BECAUSE THEY ASKED TO SEVER AND THEY
ASKED TO EXCLUDE CERTAIN EVIDENCE. '

8 ASSUMING, MR. BARMON, THAT THE FIVE WITNESSES THAT MR. SEATON
/ 9 HAS MENTIONED DID NOT TESTIFY AT THE PRELIMINARY HEARING?

10 MR. HARMON: YES, YOUR HONOR, THAT'S CORRECT.
- 11 | THE COURT: ALL RIGET, GENTLEMEN. ONE THING, MR.

12 KELESIS, IN YOUR READING OF THE TRANSCRIPT, I DID ASK THAT

133

14 ATTEMPT TO SIMPLIFY THESE PROCEEDINGS. AND, AS I INDICATED

15 A MOMENT AGO, SO TEAT WE WOULD KNOW WHAT WE WERE GOING TO

16 DISCUsS TODAY, |

17

THE FACT THAT I ASKED COUNSEL TO COOPERATE IN THAT

R, IF

YOU WANTED SUCH REDUCED TO AN ORDER, YOU SHOULD HAVE ASKED
20 TBAT ON THE RECORD,} AND I WOULD RAVE ENTERTAINED IT. BUT, A
21 | REQUEST IS NOT AN ORDER.
22 IT DOES NOT CLOTHE COUNSEL AND THE DEFENDANTS WITH
23 | THE INDICIA OF A RIGHT. AND SO, I CAN'T GO ALONG WITH TEIS

I REQUESTED THAT THERE BE DIALOGUE BETWEEN COUNSEL.

21
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1 I THINK THAT WITH TEE EXCEPTION OF MISS GREY AND

2 , B : S
3 WHAT COUNSEL HAS ALLUDED TO, THE OTHERS ARE CERTAINLY OF NO

4

5 PROCEED.

6 AS TO MISS GREY, MISS MANNING,>WE WILL TAKE THAT

7 AS IT COMES. I AM NOT SURE TO THE EXTéNT TﬁE STATEMENTS GO

8 AND WHAT KIND OF CROSS-EXAMINATION MIGHT BE NECESSITATED. BOT

10 | THOSE WHO TESTIFIED AT THE PRELIMINARY HEARING, MY RULING IS
.11 | THAT COUNSEL SHOULD NOT BE SURPRISED. THE DEFENDANTS ARE NOoT |
12 | PREJUDICED BY PROCEEDING AT THIS TIME. AND WE WILL PROCEED.

13 NOW, DO WE KNOW WHAT STATEMENTS WE ARE GOING TO

14 | ENTERTAIN EERE? DO YOU HAVE A LIST OF THOSE MATTERS THAT YOU

15 | ARE GOING TO BRING TO ISSUE? [

16 MR. HARMON: YOUR HONOR, IT WAS OUR INTENTION JUST
17 |TO BEGIN TO CALL WITNESSES, SO THAT THE COURT AND COUNSEL CAN |

18 | FIND OUT WHAT THEY KNOW.

19 BUT WE INTEND TO START WITH MR. AKERS. WE

20 UNDERSTAND WHAT THE LEGAL ISSUES ARE. AND TEE STATE'S FIRST

21 | BURDEN IS TO SHOW EVIDENCE OF A CONSPIRACY. IT SEEMS LOGICAL,
EEY ' ONY.

23 THE COURT: ALL RIGHT, THEN.

24 MR. RELESIS: ON BEHALF OF MR. WALSH, WE MOVE TO

25 | EXCLUDE ALL WITNESSES.

22
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1 MR. SMITH: I AM JUST WONDERING HOW THE COURT
2
3 | ON ALL OF THESE VARIOUS STATEMENTS AS THEY COME IN. LET'S
4 | SsAY, AFTER A WITNESS TESTIFIES IN EACH, COUNSEL WILL BE GIVEN
5 WHETEE : | BE |
6 | ADMISSIBLE OR THE TESTIMONY GIVEN WOULD BE ADMISSIBLE AGAINST
7 | TR INDIVIDUAL CLIENT, ’
8 THERE IS GOING TO BE EIGHT WITNESSES. IT IS GOING
9 |TO BE IMPOSSIBLE FOR COUNSEL TO ARTICULATE.
10 THE COURT: YOUR POINT IS WELL TAKEN. MAYBE WE
11 [ WOULD WANT TO ADDRESS IT PERIODICALLY.
12 MR. HARMON: DUE RESPECT, IT IS NOT WELL TAKEN AT
13 | ALL, THEY ASKED FOR AN EVIDENTIARY EEARING. I THINK WE
14 | SHOULD HEAR TEE EVIDENCE. AND AFTER WE HAVE HEARD THE
15 | EVIDENCE, THEN I THINK WE CAN ADDRESS THE LEGAL POINTS.
16 | OTHERWISE, WE ARE DOING TEIS IN A VACUUM,.
17

THE COURT: WELL, THE DIFFICULTY TEAT I AM

21 OF THE TESTIMONY,
22 MR. HARMON: JUDGE, WE HAVE EIGHT WITNESSES
23 OUTSIDE. IF WE ARE GOING TO STOP TO HAVE LEGAL ARGUMENT FROM

23
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1 MR. SMITH: WHAT WE CAN DO AS AN ALTERNATIVE

~ 2 SUGGESTION IS TO OBTAIN A COPY OF THE TRANSCRIPT OF TODAY'S

3 PROCEEDINGS. WE CAN DO THAT EXPEDITIOUSLY. BRIEF THE ISSUE

THAT IS FINE WITH ME, TOO. BUT I CERTAINLY

5

6 EMPHASIZED IN MY MOTION T LIKE TO GET THE ISSUES RESOLVED
7 WELL IN ADVANCE OF TRIAL SO WE CAN HA&E AN OPPORTUNITY TO
8

PREPARE. MAYBE IT WOULD BE BETTER TO EANDLE IT IN THAT WAY

10 THE COURT: BOTH GENTLEMEN MAKE GOOD POINTS HERE.

12 . |WBICE TO PROCEED.

i3 I WOULD ASK THAT THIS MATTER BE TRANSCRIBED AS

14 QUICKRLY AS POSSIBLE, WITH THE UNDERSTANDING TEAT THERE ARE
15 OTHEER DEMANDS ON THE STENOGRAPHER'S TIME.

16 : WE WILL PROCEED IN TEE MANNER THAT YOU HAVE

18_ HARMON AS WELL, WE WILL WORK FROM THE TRANSCRIPT. WE WILL
19 GET THE TESTIMONY OVER WITH, THE EVIDENTIARY PORTION OF THE
20 NG. WE WILL WORRY ABOU E
_ 21 INTERPRETING WHAT WE HAVE IN THE WAY OF TESTIMONY.
- 22— ALL RIGHT. VERY GOOD, TEEN, YOUR MOTION-TO— — |
23 EXCLUDE IS GRANTED., DO WE HAVE POTENTIAL WITNESSES IN COURT?

24 MR, POSIN: YOUR HONOR, TO SUPPLEMENT THE MOTION

25 TO EXCLUDE, AT THE TIME OF PRELIMINARY HEARING NOTWITHSTANDING

24
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1 THE MOTION TO EXCLUDE BEING GRANTED THERE, THERE WAS A GREAT
2
3 WITNESSES HAD TESTIFIED, OUTSIDE THE COURT TO THE EXTENT THAT
4 THE BAILIFF BELOW FREQUENTLY EAD TO CAUTION THE PEOPLE IN THE
5 | CORRIDOR. N
6 WE WOULD ASK TEE COURT POST A BAILIFF OUTSIDE, AS
; _ ,
8 | CONVERSATION WITH REGARD TO WITNESSES WEO HERETOFORE
9 | TESTIFIED, WHO WILL HAVE TESTIFPIED. |
10 MR, SMITH: I WOULD ALSO LIKE TO INQUIRE IF AT THE
11 PRELIMINARY HEARING, ANY OF THESE NEW WITNESSES WHICH TEE
12 STATE IS PRESENTING TODAY REMAINED DURING THE COURSE OF THE
— 13 | PRELIMINARY EEARING, BECAUSE THE EXCLUSIONARY RULE WAS
14 INVOKED. .
15 | = SEVERAL WITNESSES REMAINED, AND IT IS MY POSITION |
16 THAT IF ANY OF THESE FIVE NEW WITNESSES WERE PRESENT
17 TEROUGHOUT THE COURSE OF THE PRELIMINARY HEARING, TEAT WOULD
““““‘18“*‘BE‘AﬁVIUBHTION‘oF‘THE‘EictﬁSIOﬁKRY‘RUrET‘xND‘THEIR‘Tﬁsvwmxnﬁf“‘*““*
19 | AT THE TRIAL SHOULD BE PRECLUDED.
20 THE COURT: THE EXCLUSIONARY RULE DOES NOT
21 CONTEMPLATE ALL THE TESTIMONY THAT MIGHT BE ELICITED IN FUTURE
22 PROCEEDINGS. THE EXCLUSIONARY RULE, TO MY WAY OF THINKING,
23 BAS TO DO WITH THE WITNESSES THEAT WILL BE CALLED AT THAT
24 HEARING, THE FACT THAT SOMEONE MIGHT HAVE REMAINED IN TEE
25 COURTROOM AND MAY LATER TESTIFY AT THE TRIAL IN THE DISTRICT

25
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1 | COURT LEVEL, UNLESS IT IS SPECIFICALLY FORBIDDEN, IT IS NOT
2 | INAPPROPRIATE. "
3 MR. SEATON: IT IS A MOOT QUESTION. THE ONLY

WHO WILL BE HERE TODAY IS LISA LICATA, AND SHE DID NOT REMAIN
’ ' SIONARY RULE

TIME.

THERE WASN'T A PROBLEM OUT IN THE HALLWAY, AS MR,

12 BETWEEN SPECTATORS AND WITNESSES. AND THE COUNSEL SAW IT,
13 AND THE JUDGE SAW IT, AND CALLED A HALT TO IT.
) 14 WE HAVE GOT OUR WITNESSES OUTSIDE RIGET NOW. OUR

““**““IS“*fHﬂHEﬂEGKTORT‘MIKE‘CKEUNIN‘TPHUNETICf‘IS‘UUT‘THERE*WITH‘THEMT“‘”“‘f

16 WE EAVE INSTRUCTED THEM TO SPEAK WITH NO ONE. AND WE HAVE

17

i8 THE COURT: ALL RIGHT. I WOULD ASK IN DEFERENCE

19 TO THE CONCERN EXPRESSED BY COUNSEL THAT TEE BAILIFF GO OUT

20 AND FURTHER ADMONISH THE POTENTIAL WITNESSES OF THE

21 EXCLUSIONARY RULE, AND I WILL SPEAK TO THEM AS THEY TESTIFY.

———————22 |1 WOULD POINT OUT TO COUNSEL THAT IF THEY ARE —

23 GOING TO BURST AS SOON AS THEY GET OUT OF THIS COURTROOM AWAY
24 FROM THE BAILIFF AS YOU SUGGESTED, MR. POSIN, THEY MAY WELL DO
25 THAT. SO, THERE IS A LIMIT TO WEAT WE CAN CONTROL.

26
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- 1 MR. POSIN: I UNDERSTAND THAT,
=
© 2 THE COURT: VERY WELL. YOU MAY CALL YOUR FIRST
3 | WITNESS, COUNSEL.
4 RS
5 MR. HANDFUSS: YOUR HONOR, JUST BEFORE -- WELL, IF
6 | ONE COUNSEL MARES AN OBJECTION AT THE PRELIMINARY HEARING, CAN |
7 | IT BE ASSUMED IT IS FOR ALL COUNSEL?
8 THE COURT: AT THIS HEARING?
9 MR. HANDFUSS: AT TEIS HEARING.
10 TEE COURT: YES. ARE WE -- HAVE WE SETTLED WHO
11— | MIGHT BE THE PERSON WHO WOULD BE DESIGNATED TO MARE THE
12 | INITIAL OBJECTIONS?
13 MR. PIKE: I DON'T THINK WE CAN. WE ARE ALL |
14 |DEALING WITH DIFFERENT CLIENTS AND DIFFERENT INTERESTS.
~ 15 | I AM SURE WE WILL RESERVE OUR COMMENTS. BUT 17O
16 | RELEASE UNFETTERED CONTROL OF MY CASE, I AM NOT WILLING TO DO.
~-17 | THE COURT: WE HAVE TO ARRANGE THAT AT THE TRIAL. |
18
19 THOMAS LEWIS ARERS
20 | WAS CALLED AS A WITNESS ON BEHALF OF THE STATE AND, HAVING
21 | BEEN FIRST DULY SWORN, TESTIFIED AS FOLLOWS:
22
23 DIRECT EXAMINATION
24 |BY MR. HARMON:
25 Q  STATE YOUR NAME, PLEASE,
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+ 1 A THOMAS LEWIS AKERS.
[ .
He 2 o) SPELL YOUR NAMES FOR THE RECORD?
3 A MY FULL NAME?
4 Q YES. _
5 a T~H~0-M~A-S, L~E-W-I~-S, ‘A-K-E-R~-S.
6 0 MR. AKERS, WHAT IS YOUR AGE? _
7 A 18 YEARS OLD.
8 0 DID YOU ON NOVEMBER THE 5TH, 1984 LIVE IN LAS
9 VEGAS, NEVADA?
10 A YES, I DID.
11 0
12 ADDRESS OF 337 NORTH 13TH STREET? -
13 a YES, I DID.
14 Q IS THAT IN LAS VEGAS, NEVADA?
15 A  YES, IT 1IS. ‘
16 0 WITH WHOM DID YOU GO TO 337 NORTE 13TH STREET?
17 A MR, DALE FLANAGAN.
18 Q DO YOU SEE MR. FLANAGAN PRESENT IN THE COURTROOM?
19 A YES, I DO.. |
20 0 WILL YOU POINT TO HIM AND DESCRIBE HOW HE IS
21 DRESSED?
————————22 A HE'S SECOND ONE OVER FROM THE LEFT, AND HE IS |
23 DRESSED IN BROWN PANTS AND BROWN SHIRT.
24 Q WILL YOU POINT TO HIM, PLEASE?
25 A HE IS RIGHT THERE.

28 QAS
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g 1 | Qo  AND YOU SAY, FROM YOUR LEFT HE IS THE SECOND ONE? |
m &
b 2 A YES, SIR.
~]
- 3 MOVING FROM LEFT TO RIGHT?
3 A RIGHT.
5 : MR, HARMON: YOUR HONOR, MAY THE RECORD SHOW THAT
7 THE COURT: IT SHALL.
8 BY MR. HARMON:
9 Q  MR. AKERS, HOW DID YOU AND MR. FLANAGAN GET TO 337
10 NORTH 13TH STREET?
11 a I HAD A 1971 CHEVY EL CAMINO I DROVE.
12 O WAS THAT YOUR VEHICLE? — | ——
L 19 s ks
13 A YES, SIR.
14 |  Q  CAN YOU TELL US ABOUT WHAT TIME YOU ARRIVED AT THE |
15 | ADDRESS WE HAVE REFERRED TO?
16 A OH, APPROXIMATELY FOUR O'CLOCK IN THE AFTERNOON,
——17 | Q  HOW LONG DID YOU REMAIN AT THAT ADDRESS? |
18 A APPROXIMATELY TWO, TWO AND A HALF HOURS.

2C WAS ON THAT DATE?

21 A YES, SIR. IT WAS MR. RANDOLPH MOORE.
22 Q WéﬁN YOU AND MR, FLANAGAN ARRIVED AT TEE

23 | RESIDENCE, WAS MR. MOORE PRESENT? " "/7/V0 1
24 A YES, HE WAS,

-~ 25 | Q  WERE OTHER PERSONS ALSO PRESENT?

28
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1 A YES, THEY WERE,
—r————2 |0 WILL YOU EXPLAIN WHO WAS PRESENT? — |
3 A  MIKE WALSH, MYSELF, DALE FLANAGAN, RANDY MOORE,
4 | JOHNNY RAY LUCKETT AND ROY MCDOWELL.
5 Q DO YOU SEE RANDY MOORE PRESENT IN COURT?
6 A  YES, SIR, I DO.
7 0 WILL YOU POINT TO HIM AND DESCRIBE AS YOU LOOK AT
8 THE DEFENDANTS FROM LEFT TO RIGHT WHICH NUMBER HE IS?
-~ 9 A HE'S RIGHT THERE, HE IS TEE TEIRD ONE FROM THE
10 LEFT GOING TOWARDS THE RIGHT.
11 MR. HARMON: YOUR HONOR, MAY THE RECORD INDICATE
12 THAT THE WITNESS HAS IDENTIFIED DEFENDANT RANDOLPH MOORE?
13 | THE COURT: MR. ARERS, IS IT THE YOUNG MAN SEATED |
14 NEXT TO THE GENTLEMAN THAT YOU REFERRED TO EARLIER AS MR.
15 PLANAGAN?
16 THE WITNESS: YES, IT IS.
17 THE COURT: THE RECORD WILL SO REFLECT.
18 | BY MR. HARMON:
19 Q  YOU HAVE REFERRED TO MICHAEL WALSH. DO YOU SEE

20 | HIM PRESENT IN COURT
A

21

"~}

YES, SIR. HE IS THE LAST PERSON ON THE LEFT OR

22

THE FIRST PERSON ON THE LEFT.

23 MR. HARMON: YOUR HONOR, MAY THE RECORD SHOW THAT
24 THE WITNESS HAS IDENTIFIED DEFENDANT MICHAEL WALSH?
25 THE COURT: IT MAY.

30
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1 BY MR. HARMON:

2 Q YOU HAVE MADE REFERENCE TO JOHNNY RAY LUCKETT. IS
3 HE PRESENT IN COURT?

4 A YES,; SIR, HE IS.

5 MR, SMITH: I WILL STIPULATE TO THE IDENTIFICATION
6 OF MR. LUCKETT, YOUR HONOR.

7 THE COURT: I WOULD LIKE TO KNOW WHO HE IS.

8 THE WITNESS: HE IS THE SECOND ONE FROM THE RIGHT
J GOING TO THE LEFT.
10 THE COURT: ALL RIGHT. THE RECORD WILL SO

—————33— | REFLECTTHANK YOU.

12 BY MR. HARMON:

13 Q YOU ALSO REFER TO ROY MCDOWELL. IS HE PRESENT IN
14 THE COURTROOM?

~Is | A EE IS ALL THE WAY ON THE RIGHT. THE FIRST PERSON |

16 ON THE RIGHT.

17

18 IDENTIFICATION OF DEFENDANT ROY MCDOWELL?

19 THE COURT: 1IT MAY.

20 BY MR. HARMON:

21 Q MR. ARERS, IS IT YOUR TESTIMONY THAT EACH OF THE

23 STREET ON NOVEMBER THE 5TH, 1984 WHEN YOURSELF AND DEFENDANT
24 FLANAGAN ARRIVED?
25 A YES, SIR.

31
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| 1 Q  WHAT HAPPENED AFTER YOU ARRIVED AT THE RESIDENCE
—® 2 | OF RANDY MOORE? ‘ '
3 A WE WENT IN, AND I AM NOT REAL SURE, BUT I THINK WE
4 | BAD A FEW DBEERS AND SAT AND TALKED.
5 Q  DID THERE COME A TIME WHEN DALE FLANAGAN BROUGHT A
6 | PARTICULAR SUBJECT TO THE ATTENTION OF THOSE OF YOU WHO WERE
7 | THERE?
8 A  YES, SIR. ,
9| Q@  CAN YOU TELL US ABOUT HOW LONG THAT WAS AFTER YOUR |
10 | ARRIVAL AT THE RESIDENCE?
11 A BETWEEN 20 AND 30 MINUTES.
12 Q  WERE ALL FIVE OF DEPENDANTS WHO WERE PRESENT IN
13 | COURT STILL AT 337 NORTH 13TH STREET WHEN MR. FLANAGAN BROUGEHT
14 | somETHING UP?
15 A YES, THEY WERE.
16 Q  WHAT DID HE SAY?
17 A HE WAS TALKING ABOUT MURDERING HIS GRANDPARENTS. |
18 Q  DID HE INDICATE WHEN THAT WAS TO HAPPEN?
19 A NO, HE DIDN'T.
20 Q  DID YOU HEAR ANY DISCUSSION ABOUT WEAPONS OF WHICH
21 | WERE TO BE USED?
22 A THEY SAID THAT THERE WOULD BE SOME.
23 MR. PIKE: OBJECTION AS TO "THEY." I ASK THAT IT
24 | BE CHARACTERIZED AS TO WHAT EACE SPECIFIC PERSON STATED.
25 THE COURT: ALL RIGHT.

32




BTLATZRIOD aa0oW

1 TEE WITNESS: YES, SIR.

2

3 | BY MR. HARMON:

4 Q  YOU HAVE INDICATED "™PHEY SAID.® CAN YOU TELL US,
5 | MR. AKERS, TO THE BEST OF YOUR RECOLLECTION, WHAT PERSON OR

6 | PERSONS EXPRESSED SOMETHING ABOUT GUNS OR WEAPONS, EXCUSE ME?
7 A DALE FLANAGAN SAID THAT ROY WOULD BE BRINGING A

8 .22 PISTOL. THERE WAS A .22 LONG RIFLE THAT WAS IN MR.

. .

10 Q  WHEN YOU REFER TO ROY, TO WEOM ARE YOU SPEAKING?
11 A ROY MCDOWELL.
12 Q DID YOU SEE GUNS IN THE RESIDENCE THAT EVENING?
13 A NO, I DIDN'T.
14 Q  WAS THERE ANY DISCUSSION AS TO HOW THIS OFFENSE OF
15
16 A THEY DISCUSSED GOING --
a7 | MR. HANDFUSS: ORJECTION, YOUR HONOR.
18 THE COURT: PLEASE INDICATE WHO YOU ARE REFERRING
19 | To.
20 THE WITNESS: DALE DISCUSSED GOING IN THE BACK |
21 | DOOR.
22 | BY MR. HARMON:

23 Q  DALE FLANAGAN?

24 A DALE FLANAGAN. IT WAS DISCUSSED BY ROY THAT —
25 | NO, IT WAS DISCUSSED BY RANDY THAT THE BACK DOOR WOULDN'T BE
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1 | GOOD, BECAUSE SOMEBODY MIGHT THINK THAT IF YOU ARE GOING IN
o] DOOR, Y qZ R HEN, OB' JSLY, THEY WOULD
3 | KNOW WHO YOU ARE,
4| Q — WAS A DECISION MADE AS TO BOW ENTRY WOULD BE MADE |
5 | INTO THE EOUSE?
6 A THROUGH THE WEST SIDE WINDOW.
7 Q  DID YOU HEAR ANY DISCUSSION AS TO HOW?
8 'MR. POSIN: YOUR HONOR, WE ARE GETTING INTO THE

PRECISE INDIVIDUALS MADE WHICH STATEMENT.

10

11 _THE COURT: WELL, ALL RIGHT. PROCEED.
12 | BY MR. HARMON:

13 Q DO YOU RECALL WHO SAID THAT? ]
14 A DALE FLANAGAN.

18 AND THEN, UPON ALL ENTRY WOULD BE MADE.

19 Q DID YCU HEAR ANYONE SAY HOW THE GRANDPARENTS OF

20 MR. FLANAGAN WERE TO BE KILLED?

21 A MR. FLANAGAN SAID THAT IF IT HAD TO BE DONE, HE
22

23 SOMEONE ELSE TO DO IT,

24 MR, MOORE SAID THAT IF IT HAD TO BE DONE, ﬁE WOULD
25

s ———

SHOOT THE GRANDFATHER. BUT, IF POSSIBLE, WOULD GET SQMEBQDXQ_‘_w
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& 1 ELSE TO DO THAT.
B .
—F/ 2 | Q  DID YOU HEAR ANYONE SAY ANYTHING ABOUT TAKING
3 ANYTHING FROM THE GRANDPARENTS' RESIDENCE APTER ENTRY WAS MADE?
4 A MR. FLANAGAN SAID TEAT IT SEOULD BE MADE TO LOOK |
5 AS MUCH LIKE A ROBBERY AS POSSIBLE. THE FURNITURE SHOULD BE
6 MOVED TO NEAR THE DOOR. AND ANY MONEY, COINS, $2 BILL
ettt T e—
7 | COLLECTION, THEY WOULD TRY TO FIND THEM AND TAKE THOSE.
| 8 Q  WERE YOU AT ANY TIME ASKED TO PARTICIPATE THAT
9 | EVENING IN THIS?
10 A NOT AT TEAT MOMENT.
11 | CAN YOU LY WHAT TIME AND NOW
12 THE EVENING YOU'RE REFERRING TO?
13 BE APPROXI LY 7:00, 7:30. ““*
14 Q DID THERE COME A TIME WHEN YOU WERE ASKRED TO
15 | PARTICIPATE?
16 A APPROXIMATELY, TWO TO THREE WEEKS LATER.
17 0 BUT, MR. UNDERSTOOD MY .
18 FRAME, I AM DIRECTING YOU TO THE EVENING OF NOVEMBER THE 5TH,
19 1984. T AM NOT TALKING ABOUT THE FIRST TIME YOU HAD
21 OCCURRED.
22 | MR, POSIN: IF I PLEASE, THE WITNESS TESTIFIED
23 THIS CONVERSATION WHICH HE RELATES TOOK PLACE NOVEMBER 5TH,
24 | THAT WAS HIS BASIC TESTIMONY. '
25 MR, HARMON: I HEARD HIM,
35 N
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ﬁ 1 THE COURT: SO, WHAT IS YOUR QUESTION, MR. HARMON?
I . :
b2 2 BY MR; HARMON: ,
3 Q SO, MY QUESTION IS DID HE UNDERSTAND THE TIME
4 | FRAME TO WHICH I HAVE REFERENCED? I AM TALKING ABOUT TEE |
5 EVENING OF THESE OFPENSES. »
6 A OKAY., COULD YOU REPEAT THE LAST QUESTION?
8 ABOUT =--
9 A YES.
10 THE COURT: ALL RIGHT. FOR CLARIFICATION, MR.
11 ARKERS, WBAT YOU HAVE INDICATED, DO YOU RNOW WHAT DATE THAT
12 WAS?
) 13 THE WITNESS: I KNOW THE DATE. I DIDN'T
14 ONDERSTAND THE QUESTION.
15 THE COURT: ALL RIGHT, LET'S GET IT OUT SO WE ARE |
16 ALL THINKING ALONG THE SAME LINES.
17 ALL THEESE THINGS THAT YOU HAVE INDICATED THUS FAR,
18 DID THEY HAPPEN ON ONE EVENING?
19 THE WITNESS: YES, SIR.

21 THE WITNESS: NOVEMBER THE 5TH.

22 THE COURT: ORAY, .

23 BY MR. HARMON:

24 Q MR. AKERS, DID THERE COME A TIME WHEN YOU WENT
25

SOMEWHERE IN YOUR CHEVROLET EL CAMINO WITE THE OTHER FIVE
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1 | DEFENDANTS WHO ARE PRESENT IN COURT?
2 A  ¥YES, SIR.
3 Q  WHERE DID YOU GO?
" 2
5 Q DO YOU KNOW THE EXACT ADDRESS?
e { A  NO, SIR, I DON'T. IF I HEARD IT, I WOULD KNOW IT. |
7 Q  ARE YOU REFERRING TO 5851 WASHBURN ROAD?
8 A YES, SIR. |
9 Q DO YOU KNOW WHO RESIDED AT 5851 WASHBURN ROAD? |
10 A CARL AND COLLEEN GORDON.
11 | Q@ - DO YOU KNOW WHAT THEIR RELATIONSEIP, IF ANY, WAS |
12 TO DALE FLANAGAN?
13 A GRANDPARENTS,
14 Q DO YOU KNOW ON WHAT DATE YOU WENT TO THEIR =- THAT
—— 15 | RESIDENCE?
16 A IT WAS DECEMBER THE 6TH, I THINK.
17 | MRf—HANBFBSSf——¥6BR—H6NGRi—JHS?—QG—éEAR£F¥—¥HE
18 PROBLEM WE HAD BEFORE ABOUT THE DATE. IF I MAY JUST TAKE ONE
19 VOIR DIRE QUESTION, ALL I WOULD LIKE TO ASK MR, AKERS, IF THE
20 COURT WOULD ALLOW, WHEN HE TALKED ABOUT TWO TO THREE WEEKS
21 LATER, IS THIS NOW THE DATE HE THOUGHT HE WAS MENTIONING?
22
23 MR. HARMON: YOUR HONOR, WE ARE GOING TO CLARIFY

25

24 AM TRYING TO LAY

FOUNDATION MYSELF. THAT IS THE REASON I BACKTRACKED.,
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1 THE COURT: 1IF IT IS NOT CLEARED AT A LATER TIME,

[N

WE WILL LOOK INTO IT.

3 BY MR, HARMON:

4 0

5 STATEMENTS TO REPRESENTATIVES OF THE LAS VEGAS METROPOLITAN

6 POLICE DEPARTMENT?

7 A -YES, I DID.

8 Q EAS REFERENCE IN THOSE STATEMENTS BEEN MADE TO THE

12 INDULGENCE?

13 THE COURT: YES, YOU MAY.
14 MR. HARMON: MAY I APPROACH THE WITNESS?
15 —THE COURT: YES.

16 BY MR. HARMON:
17 | 2 Q MR, ARERS, I AM SHOWING YOU A COPY OF A DOCUMENT |
18 WHICH APPEARS TO BE A STATEMENT YOU GAVE TO REPRESENTATIVES OF

19 THE LAS VEGAS METROPOLITAN POLICE DEPARTMENT. IS IT A
————20 | STATEMENT YOU GAVE? '

21 2 YES, IT IS.
22 MR, SMITH: MAY WE HAVE THE DATE, COUNSEL? |
23 BY MR, HARMON:

24 Q DO YOU RECALL THE DATE ON WHICE YOU GAVE THIS

25 STATEMENT?
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1 A 12-7-84,
2 Q DECEMBER 7TH, 19847
3 A YES, SIR.

4 | ©  CAN YOU, BY REFERRING TO THIS STATEMENT, REFRESE |

YOUR MEMORY AS TO THE EXACT DATE IT WAS THAT YOU AND THE FIVE

5

6 DEFENDANTS WENT TO 5851 WASHBURN ROAD?

7 MR. POSIN: THERE IS NO BASIS FOR THIS WITNESS'S
8

RECOLLECTION BEING REFRESHED., HE TESTIFIED TO DATE., AND I

10 | RESURRECT OR ENHANCE HIS TESTIMONY. BUT WHEN A WITNESS
12 | IS NO REASON POR HIS RECOLLECTION TO BE REFRESHED.

13 THE COURT: MR, ARERS, WOULD REVIEWING THAT

14 DOCUMENT REFRESH YOUR MEMORY AS TO DATES?

15 THE WITNESS: YES, IT WOULD.
16 - THE COURT: ARE YOU UNSURE TO ANY EXTENT AS TO

17 WHAT THE DATES ARE WITBOUT REFERRING TO THE DOCUMENT? |

18 THE WITNESS: IT WAS EITHER -~
19 THE COURT: ANSWER MY QUESTION. ARE YOU UNSURE TO

20 ANY E WHAT THE EXACT
21 | EVENTS?

22 THE WITNESS: YES, SIR. TO WHAT THE EXACT DATES |
bl 3 [2 .
23 | ARE, I AM,

24 THE COURT: I WILL ALLOW HIM TO REFERENCE THE

25 MATERIAL.
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1 MR. BARMON: THANK YOU, YOUR EONOR.

2 BY MR. HARMON:

3 Q MR, AKERS, WOULD YOU REFER TO TBE TOP PART OF PAGE

. _

5 READ THAT TO YOURSELF AND TELL US IF THAT REFRESHES YOUR

6 MEMORY REGARDING THE DATE WHICE YOU AND THE OTHER FIVE

7 DEFENDANTS, WHO WERE PRESENT IN COURT, WENT TO 5851 WASHBURN

8 ROAD IN YOUR CHEVY EL CAMINO?

9 A YES, IT DOES.

10 WHAT WAS E DATE?
- 11 A 11-5-84,

| 12 Q IS THAT NOVEMBER 57TH, 1984?

13 A YES.

14 Q NOW, YOU PREVIOUSLY GAVE TESTIMONY ABOUT
~ 15 | ENCOUNTERING CERTAIN PERSONS AT THE RESIDENCE OF RANDY MOORE? |

16 A YES, SIR, I DID.

17 Q

18 WHICH YOU HAVE PREVIQUSLY TESTIFIED?

19 A WHEN WAS IT?

20 Q YES.

21 A COULD YOU, PLEASE, REPHRASE IT?
————— 22— Q——SURE, YOU BAVE ALREADY TESTIFPIED THAT ONA — | —

23 PARTICULAR DATE THAT YOU TOOK MR. FLANAGAN TO THE RESIDENCE OF

24 RANDY MOORE., AND ALL FIVE DEFENDANTS, IN ADDITION T6

25 YOURSELF, WERE PRESENT AT THAT RESIDENCE, AND YOU HAVE
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A MR, FLANAGAN WAS WITH ME.

1 | DESCRIBED CERTAIN CONVERSATIONS.
2 A YES, SIR.
3 Q  CAN YOU TELL US WHEN THAT WAS, APPROXIMATELY, IN
4 | RELATIONSHIP TO NOVEMBER THE 5TH, 19842 . |
5 A APPROXIMATELY, ONE MONTE BEFORE THAT.
6 Q  THANR YOU. I #ZEE—EE-;E—;;;; YOU UNDERSTAND.
7 | NOW, I AM ASKING YOU ABOUT NOVEMBER THE 5TH, 1984.
8 A - OKAY.
9 Q
10 WASHBURN ROAD?
11 A YES, SIR, IT WAS.
12 Q  MR. ARERS, ON THAT DATE, DID YOU AGAIN GO TO THE
I3 | RESIDENCE OF RANDY MOORE? '
14 A YES, SIR, I DID.
'15——7———————<%———{s%TﬁAE—Af—%%?—uekfa—iafa—seassw?
16 A YES, SIR, IT IS.
17 0 IN LAS VEGAS, NEVADA?
18 A YES, SIR.
19 Q  HOW DID YOU GET TO MR. MOORE'S RESIDENCE?
————20 | & BY MY 1971 CHEVY EL CAMINO.
21 Q  TBE SAME VEHICLE YOU HAD PREVIOUSLY REFERRED TO?
22 A YES, SIR.
23 Q  DID YOU GO TO THE RESIDENCE BY YOURSELF OR WITH
34 | SOMEONE ELSE? '
25
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N 1 Q EE WAS, AGAIN, WITH YOU?
= 2 A YES.
3 Q  WHAT HAPPENED AFTER THE TWO OF YOU ARRIVED AT THE
4 RESIDENCE OF RANDY MOORE?
5 A  WE WENT INSIDE. WE DRANK SOME BEER. ROY MCDOWELL
6
7 DALE FLANAGAN SAID THAT IT WAS ON FOR TONIGHT.
8 Q  WHAT OTHER PERSONS WERE PRESENT AT THE TIME DALE |
9 FLANAGAN MADE THAT STATEMENT?
10 a MICHAEL WALSH, ROY MCDOWELL, DALE FLANAGAN,
i1
12 THE OTHER ONES NOW.
-+ 13 | O ARE YOU REPERRING TO JOHN LUCAS?
14 A YES, SIR, I AM.
15 Q  WERE ALL THESE PERSONS PRESENT IN THE RESIDENCE AT
16 THE TIME MR. FLANAGAN SAID, "IT'S ON FOR TONIGHT"?
~— 1T | A  YES, SIR, THEY WERE.
18 o) DID MR. FLANAGAN PROCEED TO EXPLAIN WHAT HE MEANT
19 WHEN HE SAID IT WAS ON FOR TONIGHT?
20 A YES, SIR, HE DID.
21 0 WHAT DID HE SAY?
22 A HE SAID THAT WE WERE GOING TO GO KILL THE
23 GRANDPARENTS.
24 0
25 A I WAS TOLD I WAS GOING TO DRIVE. -

e —

42 SA42




chLTForadol sdaoWd

1 Q WBO TOLD YOU YOU WERE GOING TO DRIVE?
e "
- 2 } A  DALE FLANAGAN.
3 Q DID YOU WANT TO GO ALONG AT THAT TIME, SIR?
4 A NOT PARTICULARLY.
.5 Q DID YOU GO ALONG?
6 A YES, SIR, I DID.
7 0 WHY?
S 8 A IT WAS MENTIONED THAT IF ANYONE CROSSED HIM, HE
o S
9 WOULD GET VENGEANCE WITH THE MOST IMPORTANT PEOPLE IN THEIR
—_ —_—
10 LIFE. . -
/ e —
11 0 THAT WAS A STATEMENT MADE BY MR. FLANAGAN?
12 A YES, SI WAS.,
13 |} @ — DID YOU SEE GUNS AT THE RESIDENCE ON THIS DATE,
14 NOVEMBER THE 5TH, 19847
15 ).\ YES, SIR, I DID.
| 16 0 WHAT DID YOU OBSERVE?
17T | A .22 CALIBER PISTOL, REVOLVER.
18 o) DID YOU SEE SOMEONE WITH THAT GUN?
19 A MR. DALE PLANAGAN,
20 Q DID YOU SEE WHAT HE DID WITE THE .22 CALIBER
21 REVOLVER? ‘
22 A HE WAS TAPPING IT ON BIS LEG AT THE TIME.
23 Q DID YOU SEE WHETHER IT WAS LOADED WITH AMMUNITION?
25 Q HOW DO YOU KNOW IT WAS LOADED?
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19 | BEEN THREATENED,

1 A WELL, HE TOSSED IT TO ME BEFORE HE LOADED IT, AND

2 ASKED ME TO MAKE SURE IT WORKED, AND I.  THREW IT BACK, AND

3 SAID, "I DON'T RNOW IF IT IS GOING TO WORK OR NOT."
4 | Q DID YOU SEE OTHER GUNS AT THE RESIDENCE THE

5 EVENING OF NOVEMBER 5, 19842

6 A YES, SIR, I DID.

7 Q WHAT OTEER WEAPONS?

8 A .22 CALIBER LONG RIFLE, SEMIAUTOMATIC, IF I AM NOT

9 MISTAKEN.

10 Q DID YOU SEE WHO HAD THAT GUN?

i1 A MR RANDY MOORE.

12 DID YOU SEE A THIRD WEAPON?
o 13 A ,22 CALIBER SAWED-OFF SINGLE SHOT RIFLE. =~}

14 | Q DID YOU SEE WHO HAD THAT WEAPON? |

15 A MR. JOHNNY RAY tUCKETT.

16 Q DID YOU OBSERVE HOW MR. LUCKRETT WAS ACTING ON THE

17 EVENING IN QUESTION? -

18 A VERY SCARED, VERY NERVOUS. MAYBE PERHAPS HE HAD

Q YOU ARE JUST SPECULATING THAT PERHAPS HE HAD BEEN?
A YES, SIR, I AM.

MR. MOORE GO INTO SOME OTHER ROOM?

24 | A YES, SIR. THEY WENT INTO RANDY'S BEDROOM.

Q DO YOU KNOW WHAT THEY SAID ONCE THEY WERE IN THE
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a3 1 BEDROOM?
2t A No, SIR, I DO NOT.
3 Q  DID EITHER MR. LUCKETT OR MR. MOORE EAVE A WEAPON
4 | WBEN THEY WENT INTO THE BEDROOM?
5 A MR. MOORE HAD THE .22 LONG RIFLE.
6 Q HOW LONG WERE THEY IN THE BEDROOM?
7 A APPROXIMATELY, FIVE TO TEN MINUTES.
8 Q 72
9 A JOHNNY RAY WAS REAL QUIET, REAL NERVOUS, I COULD
e e— B
10 | TELL. AND RANDY WENT ON ABOUT WHAT HE WAS DOING.
Sm——————— ) ———— ’
11 MR. DPOSIN: I DIDN'T HEAR THE LAST PORTION OF THAT
12 | ANSWER.
13
14 | DOING.
15 | BY MR. HARMON:
16 Q  DID YOU SEE MR. LUCKETT WITE THE SAWED-OFF .22
B A IFLE BEFO
18 | BEDROOM WITH MR. MOORE?
. 49 | A apmpR,
20 Q  WAS THERE, DURING THE EVENING OF NOVEMBER THE 5TH,
21 | 1984, ANY DISCUSSION ABOUT HOW ENTRY WOULD BE MADE INTO THE
22

RESIDENCE OF MR. FLANAGAN'S GRANDPARENTS?
A COULD YOU REPHRASE THAT?

WOULD GET INTO THE GRANDPARENTS' RESIDENCE?

| 45 | | “SA?
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A IS THIS ON THE NIGHT OF TEE 5TH?

Q NOVEMBER 5TH, 1984.

A THEY SAID THEY WOULD ~-

MR. SMITH: LACK OF SPECIFICITY AS TO WBO SAID

U1 (W N

N

9 | GOING IN THROUGH THE WEST WINDOW BY BREAKING IT AND THEN
10 | GAINING ENTRY.

11 THE COURT: MR. HARMON, IF I MIGHT. PERHAPS SOME |
12 | INDICATION AS TO WHAT THE PHYSICAL LAYOUT OF THIS ROOM OR

13 ' ‘

14 |DURING THESE CONVERSATIONS. WE HAVE INDIVIDUALS SPEAKING TO

15 | EACH OTHER, BUT I AM CURIOUS ABOUT WHERE THE OTHER

16 | INDIVIDUALS ARE DURING THIS. |

17 Ymmmm. :

18 | ARE WE TALKING ABOUT A GROUP SITTING TOGETHER IN A ROOM? ARE

20 |BY MR. HARMON: | .
21 Q  DID YOU HEAR THE CONCERN THAT THE COURT HAS?
22 A YES, I DID.
23 Q  CAN YOU ATTEMPT TO ANSWER HIS QUESTIONS?
24 | A EVERYBODY"WAS BASICALLY IN THE LIVING ROOM. A FEW |
25 | PEOPLE WOULD LEAVE TO THE BATHROOM OR GO TO ANOTHER ROOM OR
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BACK AND FORTH. BUT EVERYBODY WAS BASICALLY IN THE LIVING

ROOM,

w M

THE COURT: THIS IS NOVEMBER 5TH?

7 APARTMENT THAT EVENING?
8 A MR. ROY MCDOWELL BROUGHT THE .22 REVOBVER, PISTOL.
9 Q WAS THAT THE SAME WEAPON THAT WAS GIVEN TO MR,
10 FLANAGAN?
1X A— YES; SIR, IT Was,
12 Q - DID YOU HEAR MR. MCDOWELL OR ANYONE ELSE SAY WHERE
_+ 13 | THAT WEAPON HAD COME FROM?
14 | A MR. MCDOWELL SAID THAT IT HAD BEEN STOLEN FROM A
15 HOUSE. ~ I DO NOT KNOW THE ADDRESS OF THE HOUSE.
16 MR, HANDFUSS: YOUR HONOR, I MOVE TO STRIKE THAT

18 | THE COURT: MR. HARMON.
18 | MR. HARMON: YOUR HONOR, WE DON'T HAVE A JURY

20 | BERE. I AM NOT SURE WHETHER THE TESTIMONY DEVELOPED IS GOING

21 | TO BE RELEVANT OR IRRELEVANT, BUT --

22 MR. HANDFUSS: MY PROBLEM IS ==

23 MR. HARMON: IT OCCURS TO ME THAT IT PROBABLY IS
24 | RELEVANT. IF A WEAPON IS GOING TO BE USED IN A MURDER, THEN |

25 | THE PARTIES THAT ARE USING THEIR HEADS DON'T WANT IT T0 BE A

47 SAA




!
H

FoAFORIOD Sa00W

1 GUN THAT IS REGISTERED TO THEM OR OTHERWISE CONNECTED TO THEM.
2 MR. EANDFUSS: IT IS STILL NOT RELEVANT TO THE
3 PROCEEDING BERE. THIS IS EVIDENTIARY HEARING POR SPECIFIC
""""‘1F“fﬂﬂﬁ@33%‘ﬂﬂﬂﬂfi$1ﬂlJURX!umﬁ.
5 BUT IF WORSE COMES TO WORSE, AND FOR SOME REASON

7 | INTRODUCED INTO EVIDENCE, EITHER POR CROSS-EXAMINATION
8 | PURPOSES OR OTHER PURPOSES, I DON'T THINK THAT PARTICULAR.
9 | QUESTION OR RESPONSE IS RELEVANT TO ANYTHING WE EAVE TO DO
10 | HERE OR EVEN WOULD BE RELEVANT TO ANYTHING IN A TRIAL.
11
12 | AS EVIDENCE OF OTHER WRONGDOINGS, AND IT COULD BE EXCLUDED ON
: 13 | TEAT GROUND. : . |
14 THE COURT: ALL RIGHT. MR. MCDOWELL, IT IS
15 | SUGGESTED AT LEAST THROUGH THE LAST STATEMENT BY THE WITNESS, |
| 16 | BROUGET THE .22 PISTOL TO THE HOME. ANY KNOWLEDGE HE BAS OF
17 ‘ ' :
- 18 | POSSESSION OF IT AND KNOWINGLY BROUGHT IT 70 THE RESIDENCE.
44;4444444;L2%4f444444444;444XQHB4EQIHI4IS4HELL4IA5EH41EAE4lI4QQQngﬁgggfggggggggﬁgggf
| 20 | PREJUDICIAL AT A LATER PROCEEDING IF, IN FACT, SUCH WOULD
21 | COME OUT. I DON'T ENOW THE CIRCUMSTANCES THAT MIGHT HAPPEN.
22
23 | TESTIMONY WOULD BE APPROPRIATE. -
24 |  Av THIS TIME, I AM NOT GOING TO RESTRICT TEAT |
25

EVIDENCE BASED ON YOUR MOTION FOR RELEVANCE, OBJECTION BASED
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1 ON THAT. PROCEED.
2 BY MR. HARMON:
3

Q MR, AKERS, DID THERE COME A TIME WHEN YOURSELF AND

13TE STREET LEFT TEE APARTMENT IN YOUR CHEVY EL CAMINO? .

5
6 A YES, SIR.
7 Q0  CAN YOU ESTIMATE ABOUT WHAT TIME IT WAS?
8 A APPROXIMATELY, 10:30, 11:00.
————————9 | Q@ 15 IT STILL THE EVENING OF NOVEMBER 5TE, 19847
10 A  YES, SIR, IT 1S.
11 Q WBAT VEHICLE WAS USED?
12 A MY 1971 CHEVY EL CAMINO.
13 Q  WHO DROVE THE VEHICLE?
14 A MYSELF. |
15 0 WHAT OTHER PERSONS WERE PRESENT IN THE VEHICLE |
16 | WITH YOURSELF?
17 A DALE PLANAGAN, JOENNY RAY LUCKETT IN THE FRONT
18 | SEAT. RANDY MOORE, ROY MCDOWELL AND MICHAEL WALSE IN THE BACK
19 | OF THE TRUCK.
20 0  YOU HAVE SATD THAT JOHN LUCAS HAD ALSO BEEN
21 | PRESENT AT MR. MOORE'S APARTMENT. DID HE COME WITH YOU?
22 A NO, SIR, HE DIDN'T.
23 Q  DID YOU SEE WHERE HE WAS WHEN YOU LEFT?
24 A ASLEEP ON THE RECLINER CHAIR.
25 0

WERE GUNS TAKEN WHEN THE SIX OF YOU GOT INTO YOUR
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T 1 | CHEVROLET EL CAMINO?
W
N Y4 A YES, SIR.
3 Q  WHO BROUGHT THE GUNS?
5 | LONG RIFLE, AND JOHNNY RAY LUCKETT HAD THE SAWED-OFF.
6 Q  DID YOU SEE WEERE THOSE GUNS WERE PLACED WHEN THE
7 | PARTIES GOT INTO YOUR VEHICLE?
8 A DALE KEPT THE PISTOL. THE LONG RIFLE AND THE
9
10 Q  WHAT HAPPENED THEN, SIR?
1 A - WE PROCEEDED TO DRIVE TO 7-ELEVEN BY THE HOUSE, |
12 | GOT FIVE DOLLARS IN GAS. THEN WE DROVE DOWN JONES PAST THE
. 13 | RESIDENCE, ALL THE WAY TO THE END OF JONES ABOUT A MILE AFTER
14 | IT TORNS TO A DIRT ROAD, - B
, 15 E.— WE ALL
16 | LOADED BACK IN THE CAR, WENT BACK, TURNED AND WENT TO THE =
18 Q  YOU WENT TO WHICH RESIDENCE?
19 A  DALE FLANAGAN'S GRANDPARENTS.
20 Q  THE RESIDENCE AT 5851 WASHBURN ROAD?
21 A YES, SIR.
23
24 A YES, I DID.
25 Q  DID YOU PARK YOUR VEEICLE IN SOME PLACE WHICH WAS
2 oy
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1 |CLOSE TO THE HOUSE?
2 A IT WAS THE NEXT LOT OVER, BUT IT WAS STILL THE
3 | SAME PERSON'S PROPERTY,
4 Q  WHAT HAPPENED TEEN? —
5 A I WAS INSTRUCTED TO GO TO THE TRAILER AND GET A
. 6 |BOX OF TAPES, AND EVERYONE ELSE MOVED TOWARDS TEE BOUSE. |
7 I DIDN'T SEE THEM GET TO THE HOUSE, BUT I SAW
8 | THEM ALL MOVING TO THE EOUSE.
9 Q  YOU'RE REFERRING TO ALL FIVE DEFENDANTS?
10 A YES, SIR, I AM.
11 0
12 | TAPES?
13 A DALE FLANAGAN. :
14 Q  WEAT TRAILER ARE YOU SPEARING OF?
15 A HIS RESIDENCE IN THE NEXT LOT OVER.
16 Q  PROM THE HOUSE OF HIS GRANDPARENTS?
17 A YBS, SIR.
18 Q  DID YOU, IN FACT, FOLLOW THOSE INSTRUCTIONS AND GO
19 | TO HIS TRAILER?
20 A YBS, SIR, I DID.
21 Q  DID YOU GET SOME TAPES?
22 A YES, SIR,; I DID.
23 Q  WHAT TYPE OF TAPES ARE YOU TALKING ABOUT?
24 | A CASSETTE TAPES TO BE PLAYED IN THE STEREO.
25 Q  APTER YOU GOT SOMEWHERE IN THE AREA OF THE TRAILER
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1 OF MR, FLANAGAN, DID YOU HEAR ANYTHING?
2 a I WAS INSIDE THE TBAILER., I HEARD A WI REAK
—— INDOW BREAK, |
3 TWO GUNSHOTS, A WOMAN SCREAM AND A-MANYRLL-AND.,
4 APPROXIMATELY, FIVE OR SIX MORE GUNSEOTS. |
i .
5

Q  WHAT WAS YOUR REACTION, IF ANY, TO THIS?

QUITE A PACE TOWARDS MY CAR.

7
8 0 WHAT WERE YOUR INTENTIONS AT THAT TIME?
9 A LEAVING.
10 Q  WERE YOU ABLE TO LEAVE?
11 A NO, I WASN'T,
12 | Q  WHY?
13 | A MY CAR WOULDN'T START.
14 Q  DID YOU TRY TO START IT?
15 A ¥ES, SIR, I DID.
16 Q - EITHER AT OR SHORTLY APTER TEE TIME WHEN YOU

18. | OTHER DEFENDANTS NEARBY?

19 A JUST ABOUT THE TIME I GOT TO MY CAR, JOHNNY RAY

20 | STOOD UP AND WAS VERY SCARED, EAD SAWED-OFF IN BIS BAND.

21 Q  WHERE WAS HE WHEN HE STOOD UP? | -
——22{ &  BIDING BY SOME TUMBLEWEED BUSHES ON THE OUTSIDE OF |

23 | THE FENCE. P

24 E—

25

l
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YOU SAW MR. LUCKETT WITH THE SAWED-OFF RIFLE?

BELTFOEIOD = T00OHY

1

2 A ONE, TWO MINUTES AT THE MOST.

3 Q YOU SAY HE WAS ACTING VERY SCARED?
4 A YES, SIR, HE WAS SCARED.

5 Q

WHAT HAPPENED, THEN, AFTER HE STOOD UP AND YOU SAW

A I STILL TRIED TO START MY CAR. HE CAME OVER TO

THE CAR. D HE SAID, "LET'S GET OUT OF HERE.," I OPENED THE

TO START THE CAR." 1I BEAT ON THE BATTERY POSTS. AND I YELLED

HOOD AND TOLD HIM WHENEVER -- I TOLD HIM, "I WILL TELL YOU WEEN

AT HIM TO TRY TO START THE CAR. IT WOULDN'T START.
. I BEAT ON TEE BATTERY POSTS SOME MORE. I YELLED

| AT HIM AGAIN, "START THE CAR." HE AGAIN TRIED AND THE CAR
STARTED.

Q EITHER AT THE APPROXIMATE TIME THE VEHICLE STARTED

16 OR SHORTLY AFTER THAT, DID YOU SEE ANY OF THE OTHERS?
C“““‘A““YEST‘Sikf“I‘SKW‘THEM‘KEB‘COMING‘GUT‘OFiTﬁE‘FRONEF“*““*
18 OF THE HOUSE. I DIDN'T SEE THEM COME OUT OF THE DOOR, BECAUSE
Lo : - —
20 WHERE THE GARAGE IS AT, AND THEY ALL RAN TOWARDS MY CAR.
21 Q WHAT PERSONS RAN TOWARDS YOUR CAR? o
22 | A 1T WAS MIKE WALSH, ROY MCDOWELL, DALE FLANAGAN,
23 AND ~- I AM SORRY. IT WAS MICHAEL, IT WAS DALE, ROY, AND
24 RANDY,
25 Q ALL FOUR OF THE DEFENDANTS WITHE THE EXCEPTION OF
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1 | MR. LUCKETT?
2 A YES, SIR.
3 Q IS THAT CORRECT?
3 A YES, SIR. ,
5 Q IS IT YOUR TESTIMONY TEAT THEY WERE COMING FROM
) P
7 A  YES, SIR.
8 | o  HOW WERE THEY MOVING?
0 A FAST, RUNNING.
10 Q  ALL OF THEM?
.11 A XES, SIR.
12 Q  DID YOU SEE WEAPONS AT THAT TIME?

14 LONG RIFLE.

15 RANDY MOORE, YOU'RE REFERRING TO?

16 A YES, SIR.

17 0 WHAT HAPPENED THEN? |

18 A DALE INSTRUCTED ME TO SHUT THE HOOD, GET IN THE

20 INSTRUCTED TO DRIVE DOWN THE ROAD, MAKE A RIGHT, TURN ON MY
21 LIGHTS, DRIVE SOME MORE, MAKE ANOTHER RIGHT, MAKE A LEFT, MAKE
22 | A RIGHT. ‘ |
23 Q  WHBO GAVE YOU THOSE INSTRUCTIONS?
-~ 24 | A DALE FLANAGAN,
25 Q  DID YOU FOLLOW THE INSTRUCTIONS?
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A YES, SIR, I DID.

1
% 2 | o  DID YOU DRIVE FOR A CERTAIN DISTANCE WITHOUT THE |
-3 | LIGHTS ON?
- 4 A  YES, SIR, I DID.
5 Q  WEY DID YOU DO THAT?
-6 A I WAS INSTRUCTED TO. :
| 7 Q  BY MR. FLANAGAN?
. 8 A YES, SIR.
9 Q  DID YOU REACE A CERTAIN POINT WHERE YOU WERE TOLD
| f 10 | TO STOP?
112 | & YES, SIR, I DID.
12 ' Q  WHAT HAPPENED THEN?
13 a
14 | CARTRIDGES --
15 MR. SMITH: OBJECTION, AS TO WHO GOT OUT OF THE
16 CAR AND WHO THREW THE CARTRIDGES.
17 ’ THE WITNESS: ALL SIX OF THE == ALL FIVE OF THE
18 .| DEFENDANTS. |
19 | BY MR, HARMON:
20 Q0  DID YOU ALSO GET OUT OF THE CAR?
21 A YES, SIR, I DID.
22 THE COURT: FOR CLARIFICATION, ALL GOT OUT OF THE |
23 | CAR. ALL DIDN'T THROW CARTRIDGES, DID THEY?
24 THE WITNESS:+ NO SIRe—
25

THE COURT: LET US CLARIFY THAT. DO YOU KNOW WHO
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BY MR. HARMON:

Q WAS THERE ANY CONVERSATION AT THAT TIME ABQUT WHAT

BT R S I VR X

WAS TO BE DONE WITH THE THREE GUNS? '

TWO RIFLES BY A HILL. THEY DECIDED NOT TO DO THAT.

9

10 _TEEY ALL GOT BACK, ALL FIVE OF THE DEFENDANTS AND
11 MYSELF GOT BACK INTO THE CAR AND PROCEEDED TO 337 NORTH 13TH |
12 | srreer. ' |

13 B¥;ﬁR7—BARM9N:

14 | Q  BEFORE YOU WENT ONTO THE RESIDENCE OF MR. MOORE,
15 | WAS THERE ANY EFFORT TO, IN FACT, BURY THE TWO RIFLES?

16 T A_ THEY DUG A HOLE. o

YA Q  WHO?

.18 . A _ RANDY MOORE AND DALE FLANAGAN DUG A HOLE, DECIDED
————%;44——}9f——uz2—weaL9NL%—BE—BES&—&9;393¥—¥HEM. | .

20 Q  AND THEN YOU PROCEEDED BACK TO 337 NORTH 13TH

21 STREET?

22 A YES, SIR, I DID.

23 Q . WHAT HAPPENED AFTER YOU GOT BACK THERE?

24 |  THE COURT: MR. HARMON, I DON'T MEAN 70

25 | INTERRUPT, BUT I AM TRYING TO FOLLOW THIS PROGRESSION.,




