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THE COURT. What do you think you're entitled to an 

on?, 

evidentiary hearing 

1-1 
MR. ORAM: Well -- 1)) 
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4 THE COURT: Because, I mean, I know we're talking about claim 40 and 
1-,  

5 
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42, but they include 	30 probably 	claims. 

MR. ORAM: Yes. 

7 THE COURT: Because even 	I counted 18. 

8 MR. ORAM: Right. 

9 THE COURT: Of those 18, there's several subparts. 

10 MR. ORAM: And she incorporates. What you mean is that she'll say -- 

11 THE COURT: Right. She -- 

12 MR. ORAM: -- we incorporates -- 

13 THE COURT: 	-- she incorporates everything. 

14 MR. ORAM: 	-- all those other things. 	I would think, Judge, I would only 

15 be entitled to an evidentiary hearing on matters regarding the third penalty 

16 phase. 	In other words, if I was to say to Mr. Schieck: 	Wel , Mr. Schieck 

17 wasn't the original trial attorney, you know. 	But if I was to say to Mr. Schieck: 

18 Why didn't you do something, or I called a witness who said: Why didn't you 

19 do something in the first trial? That would seem, to me, to be completely out 

20 of bounds of issue 40 and 42. 

21 If I asked Mr. Schieck: Why didn't you call Jan o Doe? 	My 

22 investigators found Jane Doe. Jane Doe says that he was beaten as a child; 

23 why didn't you interview Jane Doe? 	For the third penalty phase. 	Then I think 

24 that would be a legitimate issue and I should be allowed to iluestion Mr. 

25 Schieck as to that. 
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2 customary, international legal principles prohibit the death penalty in the United 
hi 

• 	• 	 • 	 . 	• 	a 

peremptory norm of international law. 	Courts that have considered the 
-a 
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-a 
5 of 	international law bars question 	whether 	 capital punishment in the United 

6 States have uniformly concluded that it does not. 	Mere citation to Paquete, [P- 

7 A-Q-U-E-T-E1 and Habana, [H ABA N Al, and the notion that U. S. follows 

8 customary international law, is insufficient. 

9 The next subpart, Petitioner claims any current or future 

10 international law norms which is claim 35. This argument does not present and 

11 could not -- a cogni7able basis for relief. 	The next subpart, the Nevada 

12 Supreme Court conducted inadequate appellate review during Petitioner's direct 

13 appeal and failed to adequately address Petitioner's appeal of his third penalty 

14 hearing conviction, claim 36. 

15 Again, this is not a cognizable issue in a State Court post 

16 conviction proceeding. 	I can obviously not rule on whether the Nevada 

17 Supreme Court conducted an adequate appellate review, and it does not 

18 address the effectiveness of Petitioner's counsel in relation to the third penalty 

19 hearing. 

20 The next subpart, Petitioner was deprived of an opportunity for 

21 clemency, claim 37. 	This is a political question, does not inwlicate the 

22 effectiveness of Petitioner counsel. 

23 Number 4 failed to file a motion in limine to prohibit prosecutorial 

24 misconduct. 	The Petitioner did not cite to any legal authority for this argument 
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2 and rejected by the Nevada Supreme Court. Bennett v Sta e, Riley v State. 
hi 
p.) 3 Number 17 failed 	 State's failure 	include in L,) 
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to challenge the 	 to 	the charging 

information a designation of aggravating circumstances. 
co 

5 Claim 28, Petitioner failed to 	how 	at the third establish 	counsel, 

6 penalty hearing, could have raised this issue. 	And number 118, failed to object 
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unavailability based on Luckett's [phonetic] anticipated invocation of his 5th 

9 Amendment privilege. 

10 Claim 29, this has no bearing on the effectiveness of counsel at the 

11 third penalty hearing and subsequent appeal 	As to claim 42, this claim repeats 

12 the above incorporation by reference approach adopted in claim 40. Thus, 

13 claim 42 fails for the same reason. 

14 The only additional argument is that counsel for Petitioner's appeal 

15 of his third penalty hearing was ineffective for -- and we've already discussed 

16 this, but I'll state it for the record, for failing to reassert unsuccessful appellate 

17 arguments from Petitioner's prior appeal, for what I believe are obvious 

18 reasons, appellate counsel is not ineffective for electing not to assert these 

19 same unsuccessful arguments a second time. 

20 Petitioner's claim that the probable outcome of his appeal would 

21 have been different as belied by the record in the Nevada Sopreme Court 

22 decisions and Petitioner's prior appeals, and for all those reasons, the petition 

23 as to Plaintiff's 40. 	Okay. 	All right, when I was reaaing my notes, it should 

24 have been justiciable. 	I said: 	justifiable, I think. 	So, I'm sorry. 

• •., 	fi-.•• - 
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THE COURT: 	So, Kerry, when -- every time I said -- I 

justifiable. 	Let me look because I think it was a typo. 	Did I 

think I aid say 

say it every time? 
li 
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THE COURT: Do you remember? 

P. 
MR. 5 

6 

ORAM: 	I don't recall. 

THE COURT: 	I think I might have. 

7 MR. DRAM: 	But I 	I 	 it, 

8 

promise 	won't say anything on appeal about 

Judge. 

9 _ 	• 	- 	■ 	 - 	•• 	e! 	•0 	!•" _ 	 11 - 	. - 	 - 0! 	0 	!' -•! 

10 a typo. 	I don't know if I corrected myself but I meant to say: justiciable. 

11 MR. ORAM: Okay. 

12 THE COURT: Okay. 

13 MR. ORAM: Yes, Your Honor 

14 THE COURT: So, do the parties have any objection to Kerry making that 

15 correction? 

16 MR. ORAM: No. 

17 MR. OWENS: No objection. 

18 THE COURT: So that -- 

19 MR. ORAM: 	No; no objection at all. 

20 THE COURT: 	-- it's really clear. 

21 MR. ORAM: 	No; I understand; it's very clear. 

22 THE COURT: 	And, I mean, I don't -- I can't -- I don't want to read the 
1 1 

23 whole thing again. 

24 MR. ORAM: No. 

25 THE COURT: And I can't remember if I corrected myself. 

22 
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THE COURT: Okay. 
1-1 
W 	3 MR. ORAM: One 	 The State 	 the 	in question. 	 obviously will prepare 	order r,) 
-I 
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this particular case and I imagine it sort of being piece meal. 
cri 

5 THE COURT: Oh, April liked the notes because it makes her minutes 

6 easier. 

7 MR. ORAM: With regard to the order, State will just make sure it's 

8 served on me so that the 30 day -- 

9 THE COURT. Okay 	I was going to ask Mr Owens because, you know 

10 how this has gone back and forth, and when I decided the McConnell issue, I 

vi decided that 40 and 42 were moot and then it came back to decide, you know, 

12 what they told me to decide after the McConnell issue and then we still had to 

13 decide 40 and 42. Do you not think we now have to have a complete order 

14 that disposes of all the claims? 

15 MR. OWENS: Just the McConnell harmless error deciion. 

16 THE COURT: Okay. 

17 MR. OWENS: And your decision here today. 

18 THE COURT: Okay. So we have not done that one? 

19 MR. OWENS: 	I think we discussed it, JoNell and I, on the record at the 

20 time and we suggested, because previously there had been three separate 

21 findings and we said it shouldn't be piece meal. 	Resolve ev6rything and we'll 

22 do one final order so we just need to resolve what it was rerhanded for and 

23 that was McCOnnell harmless error -- 

24  THE COURT: Right. 
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