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A. INTRODUCTION

Defendants filed a writ petition challenging only one aspect of the Court’s ruling on the
motions to dismiss: that the case is a direct claim for damages to stockholders surrounding a
merger rather than a derivative claim on behalf of the corporation. See Cohen v. Mirage Resorts,
Inc., 119 Nev. 1, 19, 62 P.3d 720 (2003) (“if the complaint alleges damages resulting from an
improper merger, it should not be dismissed as a derivative claim™). Defendants do not question
the Court’s ruling that the Complaint in Intervention adequately alleges claims for breach of
fiduciary duty against the individual defendants, as well as aiding and abetting against Parametric
Sound Corporation (“Parametric™) and VTB Holdings, Inc. (“Turtle Beach™). Plaintiffs should not
be precluded from litigating the breach of fiduciary duty and aiding and abetting claims while
defendants’ writ on the direct/derivative issue is under consideration.

Courts consider the following factors when a party requests a stay pursuant to an appeal or
writ petition:

(1)  whether the object of the appeal or writ petition will be defeated if the stay or
injunction is denied;

(2)  whether appellant/petitioner will suffer irreparable or serious injury if the stay or
injunction is denied;

(3)  whether respondent/real party in interest will suffer irreparable or serious injury if
the stay or injunction is granted; and

(4)  whether appellant/petitioner is likely to prevail on the merits in the appeal or writ
petition.

NRCP 8(c). Defendants’ primary case, Fritz Hansen A/S v. Dist. Ct., 116 Nev. 650, 6 P.3d 982
(Nev. 2000) (“Fritz Hansen™), strongly counsels against a stay here. Defendants set forth no
reason why this Court should stay the case in contravention of direct Supreme Court precedent.
For the reasons discussed herein, the litigation should continue on plaintiffs’ breach of fiduciary

duty and aiding and abetting claims.

985095 _1




(ad

e 3 oy i B

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

27
28

B. ANALYSIS OF THE FOUR FACTORS

1. The Object of the Writ Petition Will Not Be Defeated if the
Stay Is Denied

The object of defendants’ writ petition, which challenges the Court’s ruling on the motions
to dismiss, is to obtain dismissal of the litigation. That object, dismissal, will not be defeated if
the litigation continues at this time. Fritz Hansen considered a similar issue. There, the defendant
filed a “petition for a writ of prohibition challenging a district court order that denied a motion to
quash service for lack of personal jurisdiction.” 116 Nev. at 652. The object of the petition, thus,
was to “challenge . . . the district court’s jurisdiction.” Id. at 658. Because the defendants’
continued appearance after denial of a stay would not “amount to a waiver of its challenge to the
district court’s jurisdiction,” the Supreme Court held that the object of the petition would not be
defeated by continued litigation. Jd. The same logic applies here. Defendants can still obtain
dismissal of the litigation in the unlikely event that the Supreme Court issues a writ and, moreover,
defendants can attempt to dismiss the case at later stages of the litigation as well. (See Hearing on
Motions to Dismiss, August 28, 2014, Tr. at 32 (“THE COURT: . . . While I understand there are
issues that you may raise on a motion for summary judgment, which is a different standard, at this
stage of the pleadings I'm denying it.”).})

Factor one is firmly against defendants in the stay analysis, so defendants’ brief sidesteps
the issue by touting an illusory object of the writ. Defendants now claim they are not seeking
dismissal, but instead they are seeking “the protection of the corporate right to manage litigation
on [Parametric’s] own behalf.” (Defendants’ Motion for Stay Pending Consideration by the
Nevada Supreme Court on an Order Shortening Time (“Mot.”) at 8.) But in reality, defendants
are not attempting to “manage” the litigation. They are trying to make the case go away and
dismiss adequately pleaded claims for breaches of the duty of loyalty. (See Defendants’ Motions
to Dismiss.) Indeed, later in the same brief, defendants forget the ruse and contend that the parties
will be “spared . . . further litigation if the Supreme Court orders the dismissal of the case.” (Mot.
at9.) In any event, even if “management of the litigation” were defendants’ true intent, that object
would not be defeated if the case proceeds. Nothing prevented Parametric from instituting

-
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litigation against its directors when the fraudulent Merger came to light. Parametric could still
manage the litigation at a later point in time if the case is derivative and if it believes the current
plaintiffs have not fully investigated the egregious and self-interested conduct of its former
directors. Either way, the object of the writ petition, whether dismissal or management of the
litigation, will remain when the Supreme Court issues its decision.

Z. Defendants Will Not Suffer Irreparable or Serious Injury if the
Stay Is Denied

Defendants argue that they will be irreparably harmed if they abide by their discovery
obligations under the NRCP while the writ is pending (Mot. at 8), but the Supreme Court squarely
r¢jected that argument in Fritz Hansen. It held:

Fritz Hansen would not suffer irreparable or serious injury if the stay is denied. It

argues that it should not be required to participate “needlessly” in the expense of

lengthy and time-consuming discovery, trial preparation, and trial. Such litigation

expenses, while potentially substantial, are neither irreparable nor serious.

116 Nev. at *658 (emphasis added). For that proposition, the Nevada Supreme Court cited several
cases reaching the same conclusion. Jd. Four years later, defendants’ own authority (see Mot. at
8) recognized that “[w]e have previously explained that litigation costs, even if potentially
substantial, are not irreparable harm.” Mikohn Gaming Corp. v. McCrea, 120 Nev. 248, 253, 89
P.3d 36 (Nev. 2004). In contrast, defendants cite no authority for their contrary position other
than Shoen v. Sac Holding Corp., 122 Nev. 621, 137 P.3d 1171 (Nev. 2006), which of course does
not involve a motion to stay. It is indeed remarkable that, rather than concede that this factor is
not in their favor, defendants advance this argument in the face of overwhelming authority to the
contrary.

Defendants” argument fails on the facts as well. Just prior to the December 2013 vote on
the Merger, defendants told stockholders that Parametric and Turtle Beach internally projected the
combined company to yield cash flows (called “adjusted EBITDA™) of $62.3 million in 2014 and

$93.2 million in 2015." Yet now, despite telling shareholders less than a year ago that they were

! Preliminary Proxy available at: http://www.sec.gov/Archives/edgar/data/1493761/
000119312513425181/d621612dprem14a.htm.
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expecting over $150 million in cash flows for this year and next and despite their insurance
policies, defendants claim that producing documents and sitting for a few depositions will “drain
already-limited corporate funds” (Mot. at 8). If defendants’ proxy materials are to be believed,
they will have no problem funding this litigation while the Supreme Court considers the writ on
the direct/derivative issue.? Either way, the Supreme Court has held in no uncertain terms that
litigation expense does not constitute harm sufficient to stay litigation during the consideration of
a writ.

3. Plaintiffs Are Not Likely to Suffer “Irreparable Harm” if a
Stay Is Granted, but Litigation Will Be Delayed

Unlike factors one, two, and four, the third factor does not often play a significant role in
the decision whether to issue a stay. The Supreme Court addressed the issue in Fritzz Hansen as
follows: “it does not appear from the documents before us that [plaintiff] would suffer irreparable
or serious injury if the stay were granted. Nevertheless, the underlying proceedings could be
unnecessarily delayed by a stay, particularly where the district court has made only a preliminary
determination as to personal jurisdiction, and the issue remains for trial.” 116 Nev. at 658. The
Supreme Court similarly noted that “delay in pursuing discovery and litigation normally does not
constitute irreparable harm.” Mikohn Gaming, 120 Nev. at 243. On the other hand, the Supreme
Court explained in Thompson, that writ “petitions [challenging denials of motions to dismiss and
motions for summary judgment| have generally been quite disruptive to the orderly processing of
civil cases in the district courts, and have been a constant source of unnecessary expense for
litigants.” Stare ex. rel. Dep’t of Transp. v. Thompson, 99 Nev. 358, 361, 662 P.2d 1338 (Nev.
1983). Plaintiffs concede the third factor does not weigh heavily towards denial of the stay.

2 Defendants also claim that “Plaintiffs have subpoenaed banks and other financial advisors
to Parametric, without consideration of how such legal actions may affect Parametric’s future
relationships with these entities.” (Mot. 8.) That is a correct statement. We did not consider the
matter because it strains credulity to suggest that J.P. Morgan, for example, with a $230 billion
market capacity, would sever a relationship with Turtle Beach simply because it was served with
a subpoena from Parametric shareholders requesting documents in connection with a merger for
which J.P. Morgan was paid millions in fees.

-4 -
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4. Defendants Are Not Likely to Prevail on the Merits of the Writ
Petition

Factor four heavily weighs against staying this litigation. Defendants’ primary argument
on this factor attempts to amplify the Supreme Court’s boilerplate language of “arguable merit” to
a substantively significant “likelihood of success” finding. (Mot. at 9.) If defendants were correct,
a writ review would always warrant a stay. But see Fritz Hansen, 116 Nev. 650 (denying a stay).
In addition, the fact that the Supreme Court ordered an answering brief does not dramatically
increase the chance of defendants’ success; the Supreme Court has stated that in this context,
“[e]ven in cases where we ordered the respondents to file answers, see NRAP 21(b), the number
of writs [of mandamus] actually issued was minimal.” Thompson, 99 Nev. at 361.

To address this factor, the Court need not reach beyond the finding it already made when
denying defendants’ motions to dismiss. This is not a motion for reconsideration. Rather, two
possibilities exist. If defendants present new arguments, they would not be properly raised on a
writ and will be rejected by the Supreme Court. See, e.g., Cal. St. Auto Ass’nv. Dist. Ct., 106 Nev.
197, 788 P.2d 1367 (1990) (issues raised for first time on writ petition would not be considered).
Alternatively, if defendants raise old arguments, the Court rejected those same arguments at the
motion to dismiss stage. This Court properly followed black-letter Supreme Court precedent that
“if the complaint alleges damages resulting from an improper merger, it should not be dismissed
as a derivative claim.” Cohen, 119 Nev. at 19. Put differently, “allegations [that] involve wrongful
conduct in approving the merger and/or valuing the merged corporation’s shares . . . are not
derivative claims.” Jd. The law has not changed since the demurrer hearing and defendants are
unlikely to convince the Supreme Court to overturn its longstanding precedent.

Nevertheless, we address defendants’ two new arguments here. In their motion to stay,
and in the writ petition, defendants trot out a new theory that Cohen does not apply because
Parametric was purportedly never a party to the Merger. (Mot. at 9.) Defendants’ own Agreement
and Plan of Merger (the “Merger Agreement”), to which Parametric was a signatory, undermines

that new assertion. The following is a screenshot of the opening page of the Merger Agreement:
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AGREEMENT AND PLAN OF MERGER
BY AND AMONG
PARAMETRIC SOUND CORPORATION,

PARIS ACQUISITION CORP.

AND

V1B HOLDINGS, INC.
DATED AS OF AUGUST 5. 2013

3

In addition to the binding Merger Agreement, defendants made similar statements indicating that
Parametric was a party to the Merger: “Turtle Beach and Parametric Sound (NASDAQ: PAMT)
today announced that Turtle Beach has designated two independent directors to be appointed to
the board of directors immediately after the closing of the pending merger of the two companies.”
4 Having told shareholders one thing, defendants are estopped to contend otherwise now.
Perhaps worse, defendants also contend for the first time that Parametric was not a
“constituent entity” to the merger because “Parametric’s shareholders were not asked to approve

any merger . . ..” (Mot. at 10) (emphasis added.) That is wrong. Defendants made just the

3 Merger Agreement available at:  http://www.sec.gov/Archives/edgar/data/1493761/
(}0010]968713002865/13&11111 8k-ex0201.htm.

1 Schedule 14A available at: http://www.sec.gov/Archives/edgar/data/1493761/
000101968713004881/pamt_defal4a-121813.htm. (Emphasis added.)
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opposite representation when asking Parametric’s shareholders to approve the Merger. The
opening page of the Proxy states:

The Parametric board of directors, referred to as the “Parametric Board,” has
determined that the merger agreement and the transactions contemplated thereby,
including the issuance of shares pursuant to the merger and the corresponding
change of control of Parametric, are fair to, advisable and in the best interests of
Parametric and its stockholders. The Parametric Board recommends that
Parametric stockholders vote “FOR” the merger proposal. . . . Your vote is
important. The affirmative vote of the holders of a majority of the votes cast on
the merger proposal at the Special Meeting (assuming a quorum is present in
person or by proxy), excluding abstentions, is required for approval of the merger
proposal.”

In sum, this case is properly a direct stockholder action, defendants’ new arguments will
not be well received by the Supreme Court, and the Court should allow plaintiffs to continue
forward with the litigation.

C. CONCLUSION

For the foregoing reasons, plaintiffs respectfully request that the Court deny defendants’
motion to stay and allow plaintiffs to continue litigating their claims for breach of fiduciary duty
and aiding and abetting while the Supreme Court considers the writ on just the direct/derivative
issue.

DATED: December 5, 2014 Respectfully submitted,

THE O’'MARA LAW FIRM, P.C.
DAXID C. O’MARA (Nevada Bar No. 8599)

311 East Liberty Street
Reno, NV 89501
Telephone: 775/323-1321
775/323-4082 (fax)

Liaison Counsel

3 Preliminary proxy available at:  http//www.sec.gov/Archives/edgar/data/1493761/
000119312513425181/d621612dprem14a.htm.
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Dawvid C. O’Mara, Esq.
Valerie Weis (assistant)
David Knotts

Randall Baron

Jamie Meske (paralegal)
Adam Warden
Jonathan Stein

Mark Albright

Loren Ryan (paralegal)
Steve Peek

Bob Cassity

Alejandro Moreno

John P. Stigi III

Tina Jakus

Valerie Larsen (assistant)
Richard Gordon
Gaylene Kim (assistant)
Joshua Hess

Brian Raphel

Reginald Zeigler

DATED: December 5, 2014.
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correct copy of the foregoing document by sending the document via email to the addresses

listed below and the Court’s electronic filing system.
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Plaintiffs val@omaralaw.net
Plaintiffs DKnotts@rgrdlaw.com
Plaintiffs RandyB@rgrdlaw.com
Plaintiffs JaimeM(@rgrdlaw.com
Plaintiffs awarden{@saxenawhite.com
Plaintiffs jsteinf@saxenawhite.com
Plaintiffs gma@albrightstoddard.com
Plaintiffs e-file@saxenawhiie.com
Defendants speck@holandhart.com
Defendants beassitvi@hollandhart.com
Defendants amoreno@sheppardmullin.com
Defendants JStigi@sheppardmullin.com
Defendants tjakus@sheppardmullin.com
Defendants VLLarsen@hollandhart.com
Defendants rgordon@swlaw.com
Defendants : gkim@swlaw.com
Defendants Joshua.Hess@dechert.com
Defendants Brian Raphel@dechert.com
Defendants Reginald.Zeigler@dechert.com
/s/ Valerie Weis
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TRAN
DISTRICT COURT

CLARK COUNTY, NEVADA

* % % * %

IN RE PARAMETRIC SOUND CONSOLIDATED
CORPORATION SHAREHOLDERS' CASE NO.: A-13-686890
LITIGATION.

)
)
)
)
) DEPT. NO.: XI
)
)
)

Transcript of Proceedings

BEFORE THE HONORABLE ELIZABETH GONZALEZ, DISTRICT COURT JUDGE

MOTION TO EXTEND STAY

WEDNESDAY, MAY 13, 2015

SEE APPEARANCES ON PAGE 2

RECORDED BY: JILL HAWKINS, DISTRICT COURT
TRANSCRIBED BY: KRISTEN LUNKWITZ

Proceedings recorded by audio-visual recording, transcript
produced by transcription service.

Page 1




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

APPEARANCES:
(All appearances were telephonically)

For the Plaintiffs: DAVID A. KNOTTS, ESQ.

RANDALL J. BARON, ESOQ.

JONATHAN M. STEIN, ESQ.

ADAM WARDEN, ESQ.

DAVID O'MALLEY, ESQ.

For the Individual Defendants:
J. STEPHEN PEEK, ESQ.

JOHN PETER STIGI, IIT,

For the Corporabe Defendants:

RICHARD C. GORDON, ESQ.

BRIAN C. RAPHEL, ESQ.

JOSHUA D. N. HESS, ESQ.
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WEDNESDAY, MAY 13, 2015 AT 1:04 P.M.

THE COURT: Good morning. Roll call. I'm sorry.

Good afternoon. Can I do a roll call?
MR. GORDON: Good afternoon, Judge Gonzalez.
Yes. This is Richard Gordon from Snell and Wilmer on

behalf of the corporate defendants and also on the call for
the corporate defendants are Josh Hess and Brian Raphel
from Dechert.

MR. RAPHEL: Good afternoon, Your Honor.

THE COURT: Good afternoon. Mr. Gordon, it’'s —--

MR. PEEK: Good afternoon, Your Honor.

THE COURT: —— your molion.

MR. PEEK: Good afternoon, Your Honor. Stephen
Peek and John Stigi on behalf of the individual defendants.

THE COURT: Mr. Peek, I was just thinking about
you moments ago.

MR. PEEK: I hope it wasn’t in context of a
decision that you issued that I haven’'t seen yet.

THE COURT: I haven’t. I’m down to 39 pages.

MR. PEEK: Oh my gosh. [Indiscernible] you that
much, huh? I thought it would just be easy.

THE COURT: Okay. Thanks, Mr. Peek.

MR. BARON: Your Honor, this is Randall Baron and

David Knotts with Robins Geller on behalf of plaintiffs.
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THE COURT: Okay. I have before me —--

MR. STEIN: BAnd Your Honor -—=

THE COURT: Yes.

MR. STEIN: I'm sorry, Your Honor. This is
Jonathan Stein and Adam Warden from Saxena White also on
behalf of the plaintiffs.

MR. O'MALLEY: And, Your Honor, finally David
O'Malley with the 0’Malley Law Firm on behalf of the
plaintiffs.

THE COURT: Thank you. Mr. Gordon, it’s your
motion.

MR. GORDON: And I am going to defer to Josh Hess
to speak on behalf of the corporate defendants.

MR. HESS: Yes, thank you, Your Honor. We’re here
just to extend the stay that’s been in peace since
December, you know, at the time, you know, we —-- the
Supreme Court took our petition up on review and nothing
really has changed to alter the calculus that the Court
considered when it entered the stay originally other than
we now know that the Court is going to review the decision
en banc.

So according to the procedures that exist, the
Court is going to enter a substantial precedent. So we
think that further supports not taking any action here

until the Supreme Court can take whatever action they’re
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going to take.

THE COURT: You understand my experience with the
Nevada Supreme Court is not that they move very quickly.
Right?

MR. HESS: Yes. I was —-—- in the last times that
we were before you, you did mention that and --

THE COURT: Pokey would be a nice way.

MR. HESS: What’s that?

THE COURT: Pokey or really slow.

MR. HESS: Well I defer to your experience on
that, but given, you know, that, you know, we believe the
factors for a stay when it’s first entered still hold true
here and given that, you know, the Supreme Court may take a
long time, but those factors still support continuing the
stay because if this litigation were to continue before
this Court, you know, the issue is whether or not -- who
controls this litigation and if the litigation proceeds
with the -- here, before the Supreme Court can move forward
and you’re right. The Supreme Court does move at a glacial
pace and I'm sure that you would move at not quite the same
glacial pace the Supreme Court would, if we have a
resolution of this case before the Supreme Court does
anything, then we will have lost, effectively, the relief
we are seeking from the Supreme Court.

THE COURT: Okay. Anybody else want to speak on
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behalf of the motion?

MR. PEEK: Yeah, other than say that the corporate
directors join in the request for the stay.

THE COURT: Okay. Thank you. Anyone like to
speak in opposition to the motion?

MR. BARON: Yes, Your Honor. This is Randall
Baron. How is the Court today?

THE COURT: Lovely, thank you.

MR. BARON: I vote for extra, extra pokey and I
think this is a -- you know, none of us are surprised. You
made it very clear that you did not believe that the
Supreme Court would act on this quickly at all, if at all,
and we still don’t know that they will ever do anything. I
think that you never went down the path of saying that you
thought that the basis for a stay on a factor by factor
basis had been met, it was more along the lines of: Well,
let’s give it a chance and see whether the Supreme Court
chooses to take this one up quickly, but my experience is
that they won’t and, you know, when we come back after a
few months and they haven’t done anything, we can revisit
and we can start moving forward because there’s no reason
to delay.

And I think the -- a couple of the things that the
Court noted the last time was that there’s nothing to

indicate that this is a significant issue that would
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actually stop this case. As you noted, we would -- if the
Court determined this was some sort of derivative instead
of direct, we’d just amend. I don't think that that would
change anything going forward. I really don’t buy the

merits of the argument but there’s no reason for us to

argue. I think that while they tried something unigque in
their opening brief and their reply brief, they wholly

abandoned that and they’re back to the same argument that
they made in front of you, which is even though we called
it a merger eight million times, it’s not really a merger.

I don't think at the end of the day that is
something that is -- that should delay the progress any
further. We’'re already six, seven months in without doing
anything since the Motion to Dismiss was denied.

I have nothing further, Your Honor.

THE COURT: So, anybody else want to speak in
opposition to the motion?

Okay. Before I rule on the motion, I need someone
to update me on where we are related to the search and
production of the information.

MR. STIGL: This is Jobmn Stigi. I — 1is Yonur
Honor referring to the issue regarding of collection of
electronic documents that we were before the Court on
several months ago?

THE COURT: Yes, February 17, 2015 is the la=t
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time we discussed it in person.

MR. STIGI: Right, and the Court had indicated
that -- in a -- in the prior ruling that we were to be
discussing and agreeing on the various ESI protocols and
the parameters for doing it but that the actual work to do
it would be subject to the stay. If that was not what the
Court intended and that’s what the language of -- and we
went back to the transcript on that, and expected us to
have been doing all of that work despite the stay,
obviously we have collected and produced already tens, if
not hundreds of thousands, of pages of documents or a
hundred thousand pages of documents already. So there’s
been plenty of production already.

The additional work that we had discussed though
was subject to the stay, at least that’s the way we
certainly read the Court’s instruction going back, I think,
in December.

THE COURT: I thought I was trying to get you to
do the ESI production despite the stay but I'm looking to
see if I have a written order that says that.

MR. STIGI: I am not aware of one. If there is
one, I'm -- I have not seen that. Again, the understanding
was that we would come to an agreement on the terms of it,
but that the work itself was subject to the stay.

THE COURT: Hold on. T found the order. 0Okay.
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[Pause in proceedings]

THE COURT: You're right. I didn’'t require
compliance with the ESI protocol, only the finalization of
negotiating the search terms, conditions, and execution of
It &ALl Fight.

Anybody else? Okay. The motion is denied. While
I certainly understand the issues related to the Nevada
Supreme Court’s progress and the appearance that they may
actually be considering this, the continued pace needs to
occur in some way, shape, or form, especially since this
has not been a total stay of the proceedings. For that
reason, the motion is denied. 1If you’'d like to ask the
Nevada Supreme Court, perhaps they can give you an idea as
to what their plan is.

So, now I need to talk about production pursuant
to the ESI protocol.

MR. PEEK: Your Honor, before you go into that,
may we at east have some time in order to take it to the
Supreme Court to ask them?

THE COURT: Absolutely, but I want the answer to
my questions first so that the issue is framed
appropriately for them so the next time --

MR. PEEK: ©Okay.

THE COURT: -- I say to them, hey, guys, you

screwed up one of my cases and the lawyers got three months
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to get ready for trial so that I can comply with the five-
year rule, I will have given them a chance not to make a
bad decision.

MR. PEEK: ©Okay.

THE COURT: And you don’t know anything about what
I'm talking about, Mr. Peek.

MR. PEEK: I have no clue, Your Honor. I'm --
this is the Sergeant Schultz defense right now.

THE COURT: Yeah. So can we talk about the
productions? I -- we all at least have the framework that
when you go ask the Nevada Supreme Court as to what the
issues are. Nobody?

MR. PEEK: I -- if I understand the inquiry, Your
Honor, you want to know how we are going to proceed now
that the search terms have been identified and agreement
reached on them?

THE COURT: Yes. And I would like —-

MR. PEEK: And how we’re [indiscernible] --

THE COURT: -—= ko say: =
MR. PEEK: -- production.
THE COURT: -- Gosh, Judge, I think we can produce

them in 30 days or gosh, Judge, we’re going to start
ordering productions in 30 days, or something like that
that I usually hear.

MR. PEEK: Yeah, that’s what I figured and I'm
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going to have to rely on John because it is -- I think the
search terms were directed to us and somewhat to the
company, so I'm going to let John speak to that issue as to
when we can commence a rolling production because I'm sure
it will be a rolling production.

THE COURT: Sure.

MR. STIGI: Sure. This is John Stigi. Basically
I will get, after this phone call, get on the phone with my
team and have them go and meet with the individuals as soon
as possible. If I can get them there tomorrow or Friday, I
will do that. We will then -- with an E -- with an
attorney sitting next to Mr. Potashner and Mr. Wolfe,
etcetera, start doing exactly the -- what we agreed to and
what the Court instructed.

I don’t know off the top of my head whether that
means a start of production in 30 days or 45 days, that
sort of thing, but that’s, I would imagine, the time frame
with the proviso that -- whether we would be able to do a
comparison between this, you know, additional collection
against what’s already been produced. There may well be a
lot of duplicates, I would imagine, and an incredibly large
number of duplicates of what has already has been produced,
but with the proviso that’s what plaintiffs’ counsel
understands is the result of all of this, so be it. But,

yeah, I see no reason we wouldn’t be able to begin rolling
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productions of these additional documents if there are even
that many of them, in the next 30 to 45 days.

THE COURT: Great. Then we will use an
aspirational goal for the start of the rolling productions
in 30 days. If there is going to be an impediment to that,
I would rather hear about it sooner rather than later.

MR. BTTET: Understood.

THE COURT: Okay. Anything else, counsel?

MR. PEEK: Just ——

THE COURT: Mr. Gordon, do you want to —-—

Sorry, Mr. Pesk?

MR. PEEK: I was just going to say just to go just
back to my inquiry about a stay pending an application --

THE COURT: Well, hold on. Mr. Gordon, you now
need to send me an order that says I denied your request to
further extend the stay that I had previously entered on

A™, 2015, apparently, and that you are seeking a

February
stay from the Nevada Supreme Court.

MR. GORDON: sSure.

THE COURT: Once you give me that, I will give you
a stay of five days of anything, which will not be added to
the 30 days for the aspirational goal for the rolling
production. So I"1ll give you a five-day stay to seek

relief with them.

MR. GORDON: Very good.
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THE COURT:

And then they’1ll decide if it’s urgent

or not urgent and if they want the stay or not want the

stay.
MR. GORDON:
order.
THE COURT:
e Ehomgh,
MR. GORDON:
THE COURT:
ME. PEEK:

Very good. We will prepare that

Okay. Get it over here so I can sign

You gol it. Thank you, Yaur Honor.

Have a lovely day. Bye.

Thank you, Your Honor. Thank you.

PROCEEDING CONCLUDED 1:18 P.M.

* * * * *
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CERTIFICATION

I certify that the foregoing is a correct transcript from
the audio-visual recording of the proceedings in the

above-entitled matter.

AFFTRMATION

I affirm that this transcript does not contain the social
security or tax identification number of any person or

entity.

t “\\ b — L —

KRISTEN LUNKWITZ

INDEPENDENT TRANSCRIBER
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Plaintiffs continue to believe that this case should move forward while defendants® writ
petition is pending, for the reasons stated in plaintiffs’ original motion to stay opposition (attached
hereto as Exhibit A). In their current motion, defendants articulate no reason why a decision is
“imminent,” apart from their observation that the passage of time means that a decision is closer
today than it was yesterday, closer tomorrow than it is teday, and so on. Plaintiffs request that the

Court lift the stay and allow the mafter to proceed.

10
11
12
13
14
15
16
17
18
19
20
21
22
23

25
26

28

DATED: May 12, 2015
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A, INTRODUCTEON

Defendants filed a writ petition challenging only one aspect of the Cowrt’s ruling on the
motions to dismiss: that the case is a direct claim for damages to stockholders surrounding a
merger rather than a derivative claim on behalf of the corporation. See Cohen v. Mirage Resorts,
Inc., 119 Nev. 1, 19, 62 P.3d 720 (2003) (“if the complaint alleges damages resulting from an
improper merger, it should not be dismissed as a derivative claim™). Defendants do not question
the Court’s ruling that the Complaint in Intervention adequately alfeges claims for breach of
fiduciary duty against the individual defendants, as well zs aiding and abetting against Parametric
Sound Corporation (“Parametric™} and VTB Holdings, Inc. (“Turtle Beach™). Plaintiffs should not
be preciuded from litigating the breach of fiduciary duty and aiding and abetting claims while
defendants” writ on the direct/derivative issue is under consideration.

Courts consider the following factors when a party requests a stay pursuant to an appeal or
writ petition:

(1) whether the object of the appeal or writ petition will be defeated if the stay or
injunction is denied;

(2)  whether appellant/petitioner will suffer irreparable or serious injury if the stay or
injunction is denied;

3) whether respondent/real party in interest will suffer irreparable or serious injury if
the stay or injunction is granted; and

{4) whether appellant/petiticner is likely to prevail on the merits in the appeal or writ
petition.

NRCP 8(c). Defendants’ primery case, Fritz Hansen A/S v. Dist. Ct., 116 Nev. 650, 6 P.3d 982
{Nev. 2000} (“Fritz Hansen™), strongly counsels against a stay here. Defendants set forth no
reason why this Court should stay the case in contravention of direct Supreme Court precedent.
For the reasons discussed herein, the litigation should continue on plaintiffs’ breach of fiduciary

duty and aiding and abetting claims.

9850935_1
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B. ANALYSIS OF THE FOUR FACTORS

L The Objeci of the Writ Petition Will Not Be Defeated if the
Stay Is Denied

The object of defendants’ writ petition, which challenges the Court’s ruling on the motions
to dismiss, is to obtain dismissal of the litigation. That object, dismissal, will not be defeated if
the litigation continues at this time. Friiz Hansen considered a similar issue. There, the defendant
filed = “petition for a writ of prohibition challenging a district court order that denied a motion to
quash service for lack of personal jurisdiction.” 116 Nev, at §52. The object of the petition, thus,
was to “challenge . . . the district court’s jurisdiction.” Id. at 658. Because the defendants’
continued appezrance after denfal of a stay would not “amount to a waiver of its challenge to the
district court’s jurisdiction,” the Supreme Court held that the object of the petition would not be
defeated by continued litigation. [d. The same logic applies here. Defendants can still obtain
dismissal of the litigation in the unlikely event that the Supreme Court issues a writ and, moreover,
defendants can attempt to dismiss the case at later stages of the ltigation as well. (See Hearing on
Motions to Dismiss, August 28, 2014, Tr. at 32 (“THE COURT: . . . While I understand there are
issues that you may raise on a motion for summary judgment, which is a different standard, at this
stage of the pleadings I'm denying it.”).} _

Factor one is firmly against defendents in the stay analysis, so defendants® brief sidesteps
the issuc by touting an illusery object of the writ. Defendants now claim they are not seeking
dismissal, but instead they are seeking “the protection of the corporate right to manage litigation
on [Parametric’s] own behsif.” (Defendants” Motion for Stay Pending Consideration by the
Nevada Supreme Cowrt on an Order Shortening Time ("“Mot.”) at 8.) But in reality, defendants
are not attempting to “manage”™ the litigaion. They are trying to make the case go away and
dismiss adequately pleaded claims for breaches of the duty of loyalty. (See Defendants’ Motions
to Dismiss.} Indeed, later in the same brief, defendants forget the ruse and contend that the parties
will be “spared . . . further litigation if the Supreme Court orders the dismissal of the case.” (Mot
al 9.} In any event, even if “management of the litigation™ were defendants’ true intent, that object
would not be defeated if the case proceeds. Nothing prevented Parametric from Instituting

.5
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litigation against its directors when the fraudulent Merger came to light. Parametric could still
manage the litigation af a later point in time if the case is derivative and if it believes the current
plaintiffs have not fully investigated the egregious and self-interested conduct of its former
directors. FEither way, the object of the writ petition, whether dismissal or management of the
lidgation, will remain when the Supreme Court issues its decision,

2. Defendants Will Not Suffer Irreparable or Serious Injury if the
Stay Is Denied

Defendants argue that they will be irreparably harmed if they abide by their discovery
obligations under the NRCP while the writ is pending (Mot at 8), but the Supreme Court squarely
rejected that argument in Fritz Hansen. 1t held:

Fritz Hansen would not suffer irreparable or serious injury if the stay is denied. It

argues that it should not be required fo participate “needlessly” in the expense of

lengthy and time-consuming discovery, trial preparation, and trial. Such litigation

expenses, while potentially substantial, are neither irreparable nor serious.

116 Nev. at *658 (emphasis added). For that proposition, the Nevada Supreme Court cited seversl
cases reaching the same conclusion. Jd. Four years later, defendants’ own authority (see Mot. at
8) recognized that “[wie have previously explained that litigation costs, even if potentially
substantial, are not itreparable harm.” Mikohn Gaming Corp. v. McCrea, 120 Nev. 248, 253, 89
P.3d 36 (Nev. 2004). In contrast, defendants cite no authority for their contrary position other
than Shoen v. Sac Holding Corp., 122 Nev. 621, 137P.3d 1171 (Név. 20086), which of course does
not involve a motion to stay. It is indeed remarkable that, rather than concede that this factor is
1ot in their favor, defendants advance this argument in the face of overwhelming authority to the
contrary.

Defendants’ argument fails on the facts as well. Just prior to the December 2013 vote on
the Merger, defendants told stockholders that Parametric and Turtle Beach internally projected the
combined compary to yield cash flows (called “adjusted EBITDA™) of $62.3 million in 2014 and

$93.2 million in 2015.! Yet now, despite telling shareholders less than a year ago that they were

! Preliminary Proxy available at: http://www.sec.gov/Archives/edgar/data/1493761/
000119312513425181/d621 612dprem14a htm.

985068 1
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expecting over $150 million in cash flows for this year and next and despite their insurance
policies, defendants claim that producing documents and sitting for a few depositions will “drain
already-limited corporate funds” (Mot. at 8). If defendants’ proxy materials are to be believed,
they will have no problem funding this litigation while the Supreme Court considers the writ on
the direct/derivative issue.? Fither way, the Supreme Court has held in no uncertain terms that
litigation expense does not constitute harm sufficient to stay litigation during the consideration of
a writ.

3. Plaintiffs Are Not Likely to Suffer “Irreparable Harm” if a
Stay Is Granted, but Litigation ' Will Be Delayed

Unlike factors one, two, and four, the third factor does not ofien play a significant role in
the decision whether to issue a stay. The Supreme Court addressed the issue in Frizr Hansen as
follows: “it does not appear from the documents before us that [plaintiff] would suffer irreparable
or serious injury if the stay were granted. Nevertheless, the underlying proceedings could be
unnecessarily delayed by a stay, particularly where the district court has made only a preliminary
determination as to personal jurisdiction, and the issue remains for trial.® 116 Nev. at 658. The
Supreme Court similarly noted that “delay in pursuing discovery and litigation normally does not
constitute irrcparable harm.” Mikohn Gaming, 120 Nev. at 243. On the other hand, the Supreme
Court explained in Thompson, that writ “petitions [challenging denials of motions to dismiss and
motions for summary judgment] have generally been quite disruptive to the ordetly processing of
civil cases in the district courts, and have been a constani source of unnecessary expense for

litigants.” Stare ex. rel. Dep't of Transp. v. Thompson, 99 Nev. 358, 361, 662 P.2d 1338 (Nev.

1 1983). Plaintiffs concede the third factor does not weigh heavily towards denial of the stay.

z Defendants also claim that “Plaintiffs have subpoenaed banks and other financial advisers
to Parametric, without consideration of how such legal actions may affect Parametric’s future
relationships with these entities.” (Mot. 8.) That is a correct statement. We did not consider the
matter because it strains credulily to suggest that J.P. Morgan, for example, with a $230 billion
market capacity, would sever a relationship with Turtle Beach simply because it was served with
& subpoena from Parametric shareholders requesting documents in connection with a merger for
which J.P. Morgan was paid millions in fees.

-4
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4. Defendants Are Not Likely to Prevail on the Merits of the Writ
Petition

Factor four heavily weighs against staying this litigation. Defendants® primary argument
on this factor attempts to amplify the Supreme Court’s boilerplate language of “arguable merit” to
a substantively significant “likelihood of success” finding. (Mot. at9.) If defendants were correct,
a writ review would always warrant a stay. But see Fritz Hansen, 116 Nev. 650 (denying a stay).
In addition, the fact that the Supreme Court ordered an answering brief does rot dramatically
increase the chance of defendants’ success; the Supreme Court has stated that in this context,
“[elven in cases where we ordered the respondents to file answers, see NRAP 21(b}, the number
of writs [of mandamus] actually issned was minimal.” Thompson, 99 Nev. at 361.

To address this factor, the Court need not reach beyond the finding it already made when
denying defendants” motions t0 dismiss. This is not a motion for reconsideration. Rather, two
possibilities exist. If defendants present new arguments, they would not be properly raised on a
writ and will be rejected by the Supreme Court. See, e.g., Cal St. Auto Ass’nv. Dist. Ct., 106 Nev.
197, 788 P.2d 1367 (1990) (issues raised for first ime on writ petition would not be considered).
Alternatively, if defendants raise cld arguments, the Court rejected those same arguments at the
motion to dismiss stage. This Court properly followed black-letter Supreme Court precedent that
“if the compleint alleges damages resulting from an improper merger, it should not be dismissed
as a derivative claim.” Cohen, 119 Nev. at 19. Put differently, “allegations [that] involve wrongful
conduct in approving the merger and/or valuing the merged corporation’s shares . . . are not
derivative claims.” Jd. The law has not changed since the demurrer hearing and defendants are
unlikely to convince the Supreme Court to overturn its longstanding precedent.

Nevertheless, we address defendants’ two new arguments here. In their motion to stay,
and In the writ petition, defendants trot out a new theory that Coker does not apply because
Parametric was purpertedly never a party to the Merger. (Mot. at 9.} Defendants’ own Agreement
and Plan of Merger (the “Merger Agreement”), to which Parametric was a signatory, undermines

that new assertion. The following is a screenshot of the opening page of the Merger Agreemen::

989095_1
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AGREEMENT AND PLAN OF MERGER
BY AND AMONG
PARAMETRIC SOUND CORPORATION, 4

PARIS ACQUISITION CORP.
AND

VIS HOLDINGS, INC.
DATED AS OF AUGUST 5. 2013

3

In addition to the binding Merger Agreement, defendants made similar statements indicating that
Parametric was a party to the Merger: “Turtle Beach and Parametric Sound (NASDAQ: PAMT)
today anrounced that Turtle Beach has designated two independent directors to be appointed to
the board of directors immediately after the closing of the pending merger of the twe companies.”
* Having told shareholders one thing, defendants are estopped to contend otherwise now.
Perhaps worse, defendants also contend for the first time that Parametric was not a
“constituent extity” to the merger because “Parametric’s shareholders were not asked to approve

any merger . ...” (Mot. at [0} {(emphasis added.} That is wrong. Defendants made just the

. Merger Agreement available at:  httpy//www.sec.gov/Archivesfedgar/data/1493761/
000101 968713002865/}}311’11 8k-ex0201 him.

% Schedule 14A  available at: http:/fwww.sec.gov/Archives/edgar/data/ 1493761/
000101968713004881/pat defal4a-121813 htm. (Emphasis added.)

-5-
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opposite representation when asking Parametric’s sharsholders to approve the Merger. The
opening page of the Proxy states:

The Parametric board of directors, referred to as the “Parametric Board,” has

determined that the merger agreement and the transactions contemplated thereby,

including the issuance of shares pursuant to the merger and the corresponding
change of control of Parametric, are fair to, advisabie and in the best interests of

Parametric and its stockholders. The Parametric Board recommends that

Parametric stockholders vote “FOR? the merger proposal. . . . Your vote is

important, The affirmative vote of the holders of & majority of the votes cast on

the merger proposal at the Special Meeting (assuming a quorum is present in

person or by proxy), excluding abstentions, is required for approval of the merger

proposal, *

In swm, this case is properly a direct stockholder action, defendants’ new arguments wiil
not be well received by the Supreme Court, and the Court should allow plaintiffs to continue
forward with the litigation.

C. CONCLUSION

For the foregoing reasons, plaintiffs respectfully request that the Court deny defendants’ |
motion to stay and allow plaintiffs to continue litigating their claims for breach of fiduciary duty
and aiding and abetting while the Supreme Court considers the writ on just the direct/derivative
issue.

DATED: December 3, 2014 Respectfully submitted,

THE O’MARA LAW FIRM, P.C.
DANID C. O'MARA (Nevada Bar No. 8599)

DAVID'C. O'MARA

311 East Liberty Street
Reno, NV 89501
Telephone: 775/323-1321
775/323-4082 (fax)

Liaison Counsel

3 Preliminary proxy available at: http:/fwww.sec.gov/ Archives/edgar/data/1493761/
06001 19312513425181/d621612dpremi4ahtm. ‘
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Defendants, by and through their undersigned attorneys, hereby submit this MOTION TO
EXTEND STAY PENDING CONSIDERATION BY THE NEVADA SUPREME COURT AND
REQUEST FOR AN ORDER SHORTENING TIME (“Motion™) seeking an Order extending the
stay of all district court proceedings, previously granted on December &, 2014, pending the
resolution of Defendants’ Petition For Writ of Mandamus Or, In The Alternative, Prohibition by
the Nevada Supreme Cowrt.

This Motion is made and supported by the Declaration of Richard C. Gordon, Esg., below,
the pleadings and papers on file in this matter including the prior briefing related to this stay, and
any argument presented at a hearing on this Motion,

Dated: May 11, 2015, SNELL & WILMER L.L.P.

P
Bt

By: B
rickH

LARD C. GORDON, ESQ.
KELLY #H. DOVE, ESQ.

3883 Howard Hughes Parkway
Suite 1100

Las Yepgas, Nevada 89169

NEIL A. STEINER, ESQ. (Pro Hac Vice)
10935 Avenue of the Americas
New York, NY 10036

JOSHUA DN, HESSK, ESQ. (Pro Hac Vieg)
(e Bush Street, Suite 1600
San Francisco, CA 94104

Attorneys for Defendanis Turile Beach Corporation
and VB Holdings, inc.

STHPHEN PEEK, ESQ.
ROBERT J. CASSITY, ESQ.
G35 Hillwood Drive, 24 Floor
f.as Vegas, Nevada 85134

JOHN P, STIGI HI, ESQ. (Pro Hac Vice)
1901 Avenue of the Stars, Suite 1600
Los Angeles, CA 90067

Attorneys for Defendants Kenneth Potashner,
Elwood Norris, Seth Putterman, Robert Kaplan,
Andrew Wolfe, James Honoré
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ORDER SHORTENING TIME

With good cause appearing, it is hereby ordered that the time for hearing of the toregomg?

Maotion be, and the same will be heard on the '&%; 52015 at $

A.m. in Department i E,_. : W
0ATED this P Tay of May 2015,

Prepared and Submitted by
SNELL & WILMER L.L.P.

By:
RICHARD C. ¢ x{“)RE}f }1\ ES6.
KELLY H. DOVE, ES(.

3883 Howard Hucghcs Parkway
Suite 1100

Las Vegas, MNevada 89169

NEIL A, STEINER, ESQ. (Pro Hae Vice)
1095 Avenue of the Americas
New York, NY 10636

JOSHUA D. N. HESS, ESQ. (Pro Hac Vice)
Ome Bush Nireet, Suite 1600
San Francisco, CA 94104

Attorneys for Petitioners Turtle Beach Corporation
and VIB Holdings, Inc.

STEPHEN PEEK, ESQG.
ROBERT 1 CASSITY, ESQ.
G535 Hillwood Dirive, 2d Floor
Las Vegas, Nevada 89134

JOHN P, STIGI {1, ESQ. (Pro Hac Vice)
1901 Avenue of the Siars, Suite 1600
Los Angeles, CA 90067

Attorneys for Defendants Kenneth Potashner,
Elwouod Narris, Seth Putierman, Roberi Kaplan,
Andrew Wolfe, James Honoré
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DECLARATION OF RICHARD €, GORDON, £80,

INSUPPORT OF MOTION FOR STAY ON AN ORDER SHORTENING TIME

1, Richard C. Gordon, declare and state under penalty of perjury:

1. I am an atiorney with the law firm of Spell & Wilmer LLP, counsel of record for
Defendants Turtle Beach Corporation (formerly known as Parametric Sound Corporation) and
VTB Heldings, Inc. in the above-titled action. [ have personal knowledge of the following facts
and would testify thereto under oath if called as a witness.

L I make this declaration in support of this Motion to Extend Stay Pending
Consideration By The Nevada Supreme Cowrt And For An Order Shortening Time Thereon
{“Motion™),

3. This Motion asks the Court to extend the current stay of all proceedings pending
the resohttion of Defendants’ Petition For Wril of Mandamus Or, In The Alternative, Probibition
(“Writ Petition”™). Briefing before the Nevada Supreme Court has been completed, the status on
the docket reads “Screening Completed,” and the case has been assigned for en banc review. A
true and accurate copy of the Nevada Supreme Court’s docket for the Writ Pelition is attached
hereto as Exhibit A,

4, (rood cause exists 1o hear this Motion on shortened time. This Court previously
granted this stay on December 8, 2014, and previcusly extended it upon a stipulation by all of the
parties on February 17, 2015, There has been no development in this case or in the proceedings
before the Nevada Supreme Court that would alier the Court’s — or the parties” — prior analysis. [If
the stay is not extended, the stay will expire on May 15, 2015, and Defendants will suffer the
irreparable harm that the current stay is designed io avoid. A true and accurate copy of
Defendant’s original Motion for Stay of Proceedings Pending Counsideration by the Nevada
Supreme Court i attached a3 Exhibit B
5. A status check s already scheduled in this case for May 15, 2015, Because the
stay is scheduled to expire on that date, Defendants request that this motion be heard before that

date,

i
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6. On May 4th, 2015, I spoke to Plaintiffs’ local counsel, David O"Mara, Esq., to ask
if Plaintiffs would consent to extend this stay by stipulation in advance of the upcoming status
check, as they did in advance of our last status check. Mr. O"Mara indicated that he would speak
with lead counsel for Plaintiffs and contact me once he had more information. On May 6%, 2015,
Mr. O"Mara contacted me by telephone fo inform me that Plaintiffs declined Defendants’ request

to extend the stay period. At that time, T informed Mr. O Mara that Drefendants would file the

~ pending Motion.

7. Defendants make this request for an erder shortening thme in good faith and not for

~any improper purpose. Defendants respectfully request that this Court hear this motion before its

day 15, 2015, status check and before the current stay expires.

{ declare under penalty of perjury under the law of the State of Nevada that the foregoing

s true and correct,

Executed this 11th day of May, 2015

Richard C. (}o'i'ciz;n
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORY OF DEFENDANTS®
MOTION TO EXTEND STAY OF PROCEEDINGS PENDING CONSIDERATION BY
THE NEVADA SUPREME COURT

On December 1, 2014, after the Nevada Supreme Court ordered additional briefing on
Defendants Petition For Writ of Mandamus Or, In The Alternative, Prohibition (“Writ Petition”),
Defendants filed their Motion for Stay of Procesdings Pending Consideration by the Nevada
Supreme Court (“Original Motion”). In the Original Motion, Defendants set forth the procedural
background pertaining to the stay, the legal standards, and the faciors necessary to grant the
requested stay. On December 8, 2014, after considering briefing and oral argument from all
parties, this Court granted the stay for 90 days “{ulnless someone asks me to extend it.” Dev. &,
2014 He'g Tr. at 21:1-17. The Court memorialized this decision in an Order dated Febroary 2,
2015 (“Stay Order™), in which the Court set a status check for March 13, 2015, and stated that “if |
the Supreme Court has not ruled on the Writ Petition by the March 13, 20135 status cheek, the
parties can, by motion or by stipulation, reguest an extension of the stay.” Stay Order at 1.

On February 17, 2013, the parties appeared again before this Court. At that hearing, the
parties informed the Court that they had stipulated to a six-weelk extension of the stay. The Court
extended the stay to May 15, 2015 and vacated the March 13, 2013, status check. Feb, 7, 2015
Hr'g Tr. at 18:11-19:14. The Cowrt ebserved that “petitions for extraordinary relief” are
generally “not very fast” and noted that it has “had cases stayed for a couple of years while we're
waiting.” fd at 19:11-17.

Briefing has been completed in the Supreme Court proceedings. Currently, the case status
listed on the docket is “Screening Completed” and the writ has been assigned for en banc review.
See Fxhibit A to Declaration of Richard C. Gordon (*Gerdon Decl”). Given that the Supreme
Court proceedings have made progress but have not yet reached a conclusion, Defendants
requested that Plaintiffs again agree to extend the stay by stipulation. Gordon Decl. § 6.
Plaintiffs denied that request, prompting Defendants to file this motion. Id

/1
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In the interest of brevity, Defendants expressly incorporate by reference the legal
standards and arguments set forth in their Original Motion. See Gordon Decl. Ex. B. As
previousty briefed, and found persuasive by this Court, a stay Is appropriate here because (1) the
object of Defendant’s Writ Petition——protection of Parametric’s corporate sight to manage lega!
claims that properly belong to it—would be defeated if Plaintiffs are permitted to continue to
litigate such claims on their own behalves, prior to the Nevada Supreme Cowrt having the
opportunity to address the derivative nature of these claims; (2) violating this corporate right
would cause irreparable harm to Parametrie; (3) Plaintiffs will suffer no harm from a siay; and (4)
Defendants” Writ Petition presents a substantial case on the merits of these important legal issues.

Nothing has changed in this case that should alter this Court’s prior analysis of these
factors. If anything, now that several months of progress have been made in the Nevada Supreme
Court proceedings, the stay is more appropriate because the resolution of the Supreme Court |
proceedings is more imminent now than it was when this stay was originally granted in
December., Moreover, the fact that the Defendants’ Writ Petition has been tracked for en banc
review demonstraies the significance of the issue presented in the petition. “Cases tracked for en
banc decision are Himited to those raising substantial precedential, constitutional or public policy
issues, of when en bane consideration is necessary o secure or maintain uniformity of the court’s
decisions.” Nevada Supreme Court Internal Operating Procedures, Rule 2(b)2)(i1) (last amended
June 1, 2013). The parties — and the Court — should not move forward with this litigation when
the Nevada Supreme Court has telegraphed that il intends to make a “substantial” decisionona
ceniral issue in this case, Therefore, Defendants respectiully request that the Court extend the
stay provided in the Stay Order for an additional 90 days or until the Supreme Court hss made a

determination on the Writ Petition,
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Drated: May 11, 2015,

21619920

SNELL & WILMER L.L.P.

By: & T
RICHARD €. GORDON, ESQ.
KELLY H. DOVE, ES{Q.

3883 Howard Hughes Parkway
Nutie 1100

Las Vegas, Nevada 89169

NEIL AL STEINER, ESQ. (Pro Hac Vice)
1098 Avenue of the Americas
Mew York, NY 10036

JOSHUA D. N, HESS, ESQ. (Pro Hac Vice)
(e Bush Street, Suite 1600
San Francisco, CA 94104

Attorneys for Defendants Turtle Beach Corporation
and VTB Holdings, Inc.

STEPHEN PEEK, ESQ.
ROBERT I CASSITY, ESQ,
9535 Hillwood Drive, 2d Floor
Las Vegas, Nevada 89134

JOHN P, STIGE I, ESQ. ¢Pro Hac Vice)
1901 Avenue of the Stars, Suite 1600
Los Angeles, CA 50067

Altorneys for Diefendants Kenneth Potashner,
Elwood Norris, Seth Putterman, Robert Kaplan,
Andrew Wolfe, James Honoré
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CERTIFICATE OF SERVICE

As an employee of Snell & Wilmer L.L.P., | certify that T served a copy of the foregoing

DBEFENDANTS' MOTION TO EXTERD STAY PENDING CONSIDERATION BY THE

NEVADA SUPREME COQURT AND REQUEST FOR AN ORDER SHORTENING TIME

on the 11th day of May 20135, via e-service through Wiznet to all counsel who are registered in

the service list for this case, as well as elecironic mail to the ematl addresses listed below:

Name Party Hom a.i;E Address
David C. O’Mara, Esg. Plaintiffs david@omaralaw.net
Valerie Weis (assistant) | Plaintiffs val@omaralaw.net
David Knotts Plaintiffs DX notts@rgrdlaw.corn
Randall Baron Plaintitts | RandyB@rgrdlaw.com
Jamie Meske {paralegal) | Plaintiffs JaimeM@rgrdlaw.com
Adam Warden Plaintiffs awarden{@saxenawhite.com
; Jonathan Stein Plaintiffs : istein{&)saxélﬁlawhite.cam
Adarn Warden Plaintiffs awarden@saxenawhite.com
Mark Albright Plaintiits | gma@albrightstoddard.com
Loren R}ﬁﬂ {paralogal) Plaintifis | e~file@saxenawhite.com
Steve Peck Diefendants speck@holandbart.com
Bob Cassity T Defendants boassity@hollandhart.com
:”Alejandm Moreno Defendants amoreno@sheppardmuliin.com
John P, Stigi 1 Defendants | IStigi@sheppardmuliin.com
Tina Jakus Defendants tiakus(@sheppardmullincom )
Valerie Larsen (assistant) Defondants Vi Larsen@holiandhart.oom
Neil Steiner Defendanis neil.steiner@dechert.com
Joshua Hess Defendants .iﬁshua..f.iﬁ-iess@ dechert.com
Brian Raphel | Defendants Brian Raphel@dechert.com
Reginald Zeigler Defendants Reginald. Zeigler@dechert.com

fsiGaylene Kim

An employee of Snell & Wilmer L.L.P.
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1§ Richard C. Gordomn, Esg.
i Nevada Bar No, 9036

2 & Karl Biley, Esq.
§ Wievada Bar 1‘~< o 12077 CLERK OF THE COURT

3§ SNELL & WILMERLLP,

{3883 Howard Hughes Parkway, Suite 1100

4 § Las Vogag, NV 85169

- Tel. (782) T84-5200
*"ff' ¥ ’.'fivi ‘“‘2“42

5
6.
7 { DECHERTLLP
.

i Neil A, Steiner, Esq. (ddmiied Pro Hac Vice)
§ 1099 Avenue of the Americas
8§ Ni.w "fcsrk N‘“x 10{}%6

2 - Joshua I3, N, Hess, Bsq. (ddmitted Pro Hae Vice)
© 12 1 One Bush Street, Suite 1600

3 San Francisoe, CA 94104

CTel (4153 ?f}" 4583

Pax (415} 262-4555

: -'&ssiwai 1ess e;‘\*dec.,ﬂ&{ com

- dtiorneys for Tarile Beach Corporation and VI8

Srnel é’;}{%’iﬁﬁfzer

- Holdings, I
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Defendants, by and through thelr undersigned atioreys, hersby subsmit this MOTION
FOR STAY PENDING COMBIDERATION BY THE NEVADA SUPREME COURT ON AN
ORDIER SHORTEMING TIME “Motion™) secking an Order staying all districl coust

procecdings pending & reselution of Defendants” Petition For Wil of Mandamus Or, In The

i Alternative, Prohibition, for which the Nevada Supreme Court ordered additional brieting en

- November 26, 2014,

This Motion is made snd supported by the Declarstion of Joshaa D, N Hess, Esq,, below, |

1§ the pleadings and papers on file in this matier, and any argument presented gt a heating on this

- Motion,

Dated: December 1, 2014,

RICHARD C. GORDON, B
KRLLY H. DOVE, BSG.
883 Howard Huoghes Parkway
Suite 1100

f.as YVegas, Mevada 89168

NEIL A, STEINER, B8Q. (Pro Hac Vicel
1098 Avenue of the Americas
WNew York, NY 10036

JORHUA DN, HESS, ESQ. (Pro Hac Viee)
Ons Bush Sirest, Sudte 1800
San Francisco, CA 94104

Attorneys for Defendants Turtle Beach Corporation |
arit VTB Holdivgs, inc. '

STEPHEN PEEK, BESQ.
ROBERT I CASSITY, ESQ.
455 Hitbwond Dirive, 2nd Floor
Las Vegas, Nevada 89134

JOFN P.STIGH, HSQ. (Pro Hae Vies)
1801 Avenue of the Riars, Suite 1800
Los Angeles, UA 80067

Atteraeys for Defendants Eonneth Potashner,
Efwood Norris, Seth Putterman, Roburi Kaplon,

Androw Wolfe, James Honove

-
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- Motion be, and the same will be heard onthe [/ day st |

o A da

ek

1 RICHARD C. GORDON, B850,
KELLY H DOVE, BSQ,
§ 3BE3 Howard Hughes Pagkway
- Suite 1138
- Las Vegas, Novada 89169

2

oo

With good eause sppearing, it is hereby ordered that the

RDER SHORTENING YIME

20t

time for heasing of the foregoing |

. in Department \{;L

-

(é ;
DATED this ’Z?’“%ay of December, 2014, €

| Prepured and Submitted by

SNELL & WHMER LLE
» ) e

il . “M i »w
By ¢ e

”

g

o AR
_..'_...\_,ng__ i,

: ;b NEIL A. STEINER, E8Q. (Pro Hae Vics)

0SS Avenue of the Americas

- New Yok, NY 10036
§ HOSHUA D, M. HESS, BSQ. (Pro Hue Viee)
1 DOne Bush Street, Sutle 1600

| Ban Francisco, A& 94104

8 Astorneys for Petitionery Turile Beach

Carporaiion and VB Holdings, Fac,

STEPHEN PEEK, ESQ,
ROBERT 1 CAESITY, ERG,
545 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

JOHN P STIGHL, BESG. (Fro Hae Vice)

- 1901 Avenue of the Slavs, Saite 1600
- Los Angeles, CA 90067

- dttarneys for Defendants Kenneth Poiashner,
- Ebwood Norris, Seth Putierman, Robert Kaplan
- Andvew Wolfe, James Honore
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EN SUFPORT OF MOTION FOR STAY O AN ORDER SHORTENING TIME

I, Joshus £3, M. Hess, declare and state under penaliy of perhury

a2

i. ¥ am stomey with the law firm of Dechert LLF, coungsl of record for Defendants

- “Purtie Beach Corporation (formerty known e Paramatric Sound Corporation) snd YTH

Holdings, Ine. in the above-titled action. 1 have personal knowledge of the following tacts ant

- would testify thereto under cath if called as @ witness.

2 § make this declaration in sapport of this Motion to Stay Pending Considerstion i’éyj

The Nevada Supreme Cows On An Ovder Shortening Time (“Motlon”).

Lo B~ [+ ] a (= Eey

3, This Motion asks this Court to stay ail procesdings pending the resolution of
i1 - Defendants” Petition For Writ of Mandamus O, in'The Alernative, Prokibition, for which the
12 § Novada Supreme Court ordersd additional briefing on November 26, 2014, Atue and avcurat
3} copy of the Nevada Supreme Cowt's order is attached herete as Exhiblt A,

i4 4, Cood cause exists to hear this Motion on shoriened time 10 ensure that this Motion

£5 1 is heard and decided before key diseovery and beiefing deadiines so that the parties are oot

16 § needlessly propounding and completing discovery, or providing logal brieting, that is ultimatcely

iY § unnecessary.
ik . For example, Defendants are owrrently engaged in broad rolling discovery, which |

19§ must be completed by Febraary 13, 2015, Plaintifls have already served deposition subpoenas o
200 § pwmmerous third pariies and, absent a stay, additional depositions will Hkely be noticed by all |
2} parties. Further, Plaintifi’ motion for olass ceriification, and any related briefing, must ke fifed
22 by Desember 11, 2014 and Defendsants must fle any opposition by March 28, 2013, Properly
15 : : responding to any motion for class certification will require additional discovery o be

i propounded,

25 6. Morsovesr, the very nature of Delendants’ petition — that Plaintifty’ olaim is

26 '. derivative and that they have no standing fo pursue it without meeting statutory preveguisiivs 1o
27 ¥ permit the company to control its owa litigation — rerits determining whether such litigation

38 1 should continue as promptly as possible,
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7. Drefendants’ Petition For Wit of Mandames Or, In The Al ternative, Frohibitionis |

- dispositive and, if granted, will oot any discovery or elass certification briefing.

8. A hearing in this matter is already seheduled before this Court on December &,

§ 28ldat 860 am. This Motion could he addressed at that bearing.

. Shortly after learning that the Nevada Sepreme Court had requested additional

briefing on Defondants’ petition, I e-malled Plaintifly’ cowssel o agk if they wouold consenttoa
 gtay. That same day, Plaintiffs’ cowmsal deolined Defendants’ reguest and I inforred them that

£ Defendants would file his Motion.

16, This Motion is reade in good faith and will not result in prajudics to any pasty.

§ declare under penalty of perjury under the law of the Mate of Nevada that the foregoing :

g frue and coriect

Exsouted this 1st day of December, 2614,




Spelt & Wilmer

Pyt
et
8
A2
o0
o
&

18

B2

e

N [==] g s ey

On Cetober 14, 2014, Defendants filed & petition for writ of mandarous or, in the

- alternative, prolibition to the Nevada Supreme Court requesting that court to review this Cowt’s

- decision dismissing Defendants’ motion fo dismiss and finding that Plainialfs" claim was propedy

brought directly and not derivatively. Subseguently, on Nuvember 26, 2014, the Nevada

- Ruprerse Court ordered briefing on Defendants” petition, In exervising its disceretion to ordes
* additional briefing, the Supreme Court noted the “arguable merit” of Defervdanis’ position that

- Plaintiffs claims must be asserted derivatively, i at all, as well as the lack of any “plain, apsedy,

and adeguate rernedy in the wedinary course of the law™ if the petition were not granded. Se¢
Exhibit A (Nov, 26 Orde at 1. The Supreme Court has requested a short briefing schedule, with |
Plaintiffs reguired to respond to the petition within 30 days of the order and Defendants being
given 15 days thereaftor for any reply. T order to allow all parties to focus on the potentiaily
dispositive proveedings now before the Suprame Uourt and to avoid potentially wasteful
expenditures of resources by the Cowrt and the parties, Defeondants belisve a temporary stay of
procesdings in this Court pending the resolution of Defendants”™ writ potition is wartanted.

This case is based on sllegations by 8 minortiy of shareholders of the company formerly

: known as Pavamnetric Sound Corporation {"Parametric™). Plaintifts alloge that Parametric’s Board |
? - of Directors breached their fiduciary duties by negotiating and agreeing to a reverse friangular
merger under which VTR Holdings Ine. (VTBH™ would mergs with Puris Acguiaition

f Corporation (“Paris™), 3 subsidiary of Parametric, and Parametric would own the combined entity {
: and would issue new shares of stock to the former shareholders of VIBH, In sddition to
- asserting breach of fduciary duty claims against the directors, Plaintiffs have also asserted aiding |
and abetting claims againgt VTBH and Parsmetrie. Defendants’ writ petition asks the Supreme

| Court to determine whether these claims properly belong o Parametric or the individual
~shareholders of Parametric, If the clalms belong to Parametric, then Plaintiffs’ complaint must be
dismissed because Plaintiffs have failed to comply with the statitory requirements for asserting a

- derivative claim,




snell & Wilmer

' A favorable ruling from the Supreme Court will dispose of this case entively but, sbsent a .
| stay, the parties will be required to engage in burdensome and unnecessary discovery and class
? certification proceedings while awaiting a ruling from the Supreme Court, resulting in irmversi&h:.
: harmt to Parametric and the frusteation of the welt pelitton’s purpose of protecting Patarpelic’s
o
: right to manage Htigation propesty asserted on Hs own behalfl, On the other band, if the Supreme
6 Court rales that the claims may be brought directly by Plaintitty, then Plaintifii” ability to
" continue to litigate at that point will not be prejudiced by the stay, Accordingly, and as set forth
’ maore fully below, a stay of procesdings s appropriste here,
’ L Al Relevant Factors Weigh Is Faver Of Granting A Stay
10 Under Nevada Rule of Appeilate Procedure 8(e), Nevada courts consider the following
8 " - four factors in evaluating whether to grant a stay peading the resclution of @ writ patitions “(1)
:}( - - whether the object of the appeal or writ petition will be defeated if the stay or injunction is
,éi‘; H - demted; (2) whether appeliant/petitioner will suffer irreparable or seriowus injury i the stay or
brf
1 fnjunction is denied; (3) whether respondent/real parly in Intevest will sufley brepargble or sexious
i - injury if the stay or injunction is granted; and (4) whether appeliant/petitioner is likely to prevail »
o on the merits in the appeal or writ petition” NRAP Bloy; see alse Hansen v, Eighth fudicial Dise.
17 Cours ox rel, County of Clark, 1o Nev, 630, 657 (20003, Al four factors weigh in favor of
18
granting the stay,
H A, Granting A Siay Of Proccedings Will Proteol Parsmetvic’s Exclusive
=0 Corpovate Right To Manage Litigaiion Un Iz Own Behelf
o Defendanis’ writ petition asserts that allowing Plaintlffs to litigate these claims direcily
2 violates fundamental tenants of corporate law, both fn Mevada and elsewhere, Plainsifls have
=
B alleped that Parametiic’s directors breached thelr fduciary duties, but Plaintiils have fuiled o
-
&4 recognize the basic legal principle that directors owe fiduciary duties o the company, not the
“ company’s shareholders, See, e.g, Sweeney v, Harbin Elec., Ine, 2011 WL 3236114, at*3n. 1
o _
# (. Nev, July 27, 2011} (_“fiduciary‘ dutics are owed to the corporation™) (infernal quole amitted).
g Although this nile specifically sddresses a stay of procoedings pending an appeal, the Nevada |
28 Suprems Court k?\s z‘cw,jwmi -i?tz's‘z;_-_ih_i;s__r:uie aﬂag appliss to writ petitions challenging orders
issued by the district courts, See fansen, 116 Mev, at 657,
7
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: Accordingly, Parametric has the sxclusive right o assert these claims. & Conseguently, the

- bresch of duty claim pressed here belongs solely to the company ~ Pavametric ~ and got is
shargholders, the Plaingif¥s here. The object of Defendants” wilt petition is the protection of that
: exclusive corporate vight. Ta furtherance of this right, individual sharcholders may not usurp

. corporate claims for their own benetit and can only assert such olaims derivatively on behalf of
- the corporation, and even then only after certain factors are met. But allowing Plaintiffs to
continue to litigate this case foy thelr persoral benefit is irreconcilable with that corporate right,
if the Nevada Suprome Court sltimately conchdes that only Pavametric bad the right fo litigate

4 these cleims, such a roling will have little meaning if it is issued after Plaintiffs have alveady

subsiantially Hiigated these clalms against Parmmetric and without any determivation by the
company that such lHigation is in iis best interest. Granting the stay is the only way © snsure that ]

the object of Defondants’ petition—the proiection of the corporate right (0 manage Hiigation on

4 s own behalf—ig not fnstrated before the wrll petition s resclved.

B, Absent A Stuy Of Proveedings, Defendants Will Suller frveparable Havm

A central aspect of the exclusive vight of a corporation i manage liligation on its own
Behatf is the notion that the corporation is enditled to decide whether Hitigation is in the best
interests of the company. See, e.g., Shoen v, S4C Holiding Corp., 122 Mev, 821, 632 2006) "In
mansging the corporation’s affuirs, the board of dirsctors may generally decide whather to take
legal action™), Bt individual stockhedders in g direct aetion have po similar obligation to
consider the best intorests of the company. Plaintiffs have sued Poramettie and now seek an
unspecified ghiooation of damages be paid by Parametric. Plalndiflh have engaged in broad and
burdensome discovery requests that drain already-limited corporate funds, Plaintiffs have

subpoenaed banks and other financial advizors to Parametric, withount constderation of how such

- legal sctions may affect Parametrie’s future relationships with these entities, If the Nevada
- Supreme Court ultimately concludes that these claims belong (o Pavametric, it will be ioo late for
- Parametzic 1o decide refroaciively whether any of the actions faken by the Plaintifts were in the

 best interests of the company. That decision will have already been made for the company by
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- plaintiffs whose inferssts are not the same s the compay

v’s and, at that point, any damage caused

o

: by this lawsait will be lrreversible. The Supreme Court has alveady highlighted the clear risk that |
- Defendants may suffer irreversible harm by holding that *it appears thal petitioners . . . vasy have
5o plain, speedy, and adequaie remedy in the ordinary course of the law.” See Exhibit A (Nov.

- 26 Order) at 1, Granting s stay will prevent this lawsuit from causing any further negative

: consequences for Parmmetric™s business and will preserve Parametrio’s right to determine whether
further litigation is in the best intevests of the company unless and until the Supreme Court

- decides that Parametric is not extitied to make that decision hers.

Le Piaintiffs Will Not Be Projudiced By A Stay
Plaintiffs will seffer no prejudice if this stoy i geanted. The delay itself does not
constitute prejudice sufficient to warrant denial of a stay. See Mikohn Gaming Corp. v. McCrea,

120 Nev, 248, 233, 89 P.3d 26, 39 (2004 ("a mere delay in pursuing discovery and litigation

aormally does not constitute frreparable barm™), Plaintifts are seeking porely coonomic damages |
that will remain available if the Mevada Supreme Cowrt ultimately denies Detondants” wiit

- petition. Further, Defendanis have already provided Plaimifis with substantial discovery and all

- of the Defendants have put litigation holds in place so there iy no risk that any sdditional polential
- discovery will be rendered usavaitable by # stay of proceedings. There also s no risk that any

- witnesses will become unavaliable. if anyihing, a stay of procecdings will only benefit Plaintiffa _
- as it will allow thern the opportunily to address the issues mived In Defondanty” wiit petition

- without ihe distraction of conducting sdditional fact discovery and preparing class certification

| briefing, all of which can be sccomplished ot o later date if Defondants” writ petition is denied,

- All parties will also be spared the potentistly unnecessary expense of further litigation i the

Supreme Court orders the dismissal of this case.
1. Befendants Are Likely To Prevall On The Morits

in orderine briefing on Defendants” writ petition, which it does spavingly, the Swpreme
E}e & L= p

- Court has already noted the “arguable werit” of Defendants’ wiit petition. See Exhibit & (Mov,

26 Order) at 1. Plaintiffs’ position that they may diveetly assert theie iduciary breach and aiding
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! and abetting claima is based on a flawed understandiog of Cohen v, Mirage Resorts, fne,, 118
‘ Mev. 1 (2001). As explained in Defendants’ writ petition, Cohen established a narrow exeeption
’ {10 the general rule that claims for breach of fiduciary duty piust be asserted derivatively, Under
‘. Coben, a plainttif may directly assert such a clajm when the plaintiffis @ shareholder ofa
’ : onstituent entity to 8 merger, that merger is invalid, and the plaintiff lost unique and personai
o property as a result of the invalid merger. However, that exception doees not apiply here because
"1 Plainiffs are shareholders of Parametsic, which did not merge with any other company and thus
; was pot # constituent entily to a merger. /4 at 19, Reeause the merger occurred between ¥TBH
i and Paris {a wholly owned subsidiary of Pararetric), Parsroetrle’s shareholders were not asked (o
w0 approve of any merger and were never offered (or entitled to) any covapensation in connection |
g H - with auy merger. The only issus sobject to shaveholder approval in this transaction was whethe
ol Parametric should issue new shares of stock to the shareholders of VIBH - a corporate action
2 that was met with overwhelning approval despite the fact that 1t would resalt in the shareholders
. ;
g " owning & dilited inderest in a more profifable company. Plainiiffz are therefors not shareheldess
. of & constituent entity of a merger and cannot invoke the exception crested in Coken,
o ] Plaintiffs also cannot rely on Cohen because they have failed to idemity any “unique
v ] personal property” that was purportedly fost as a result of this transaction. I oat 19, Instead,
e Plaintiffs base their claims entirely on vague assertions that the economic value of their shares
a
i : ZE and voling interests have declined. Bven if these sllegations are true, these are harms suffered
ad equally be every sharcholder and are thus properly charactorized as harms o the company, and
2 { not anigue to any particular shareholders, Unlike the plaintiff in Cohen, whose specific “unigue
U _
"{'{E - pessonal propersy” lost in the merger was his “interest in a spevific corporation,” here no plaintiil |
3. or purported class member hers was obligated to tender any portion of hig or her sharss and thus
g B
“{ 0 “unigue personst property” has been fost, 1d
b
- Rased on the strengih of the arguments submitted in Defendants” writ petition, the
ag
% _' andisputed fact that Plaintifts are not shareholders of a constitusnt entity to u merges, and the fact |
“ 1 that the Supreme Court has exercised its discretion fo treat Drefendants’ writ petition as one of the
28§ '
1
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that they are likely to prevail on the mexits,

minority of petitions for which they reguest additiona] hriefing, Defendants resperifully submit

Because all four considerations welgh in favor of granting g stay, Defendants reqoest that |

this Clourt staye all further procsedings pending the resolution of Defondants” st petition o the

Nevada Supreme Court.

Dated: December 1, 2014,

SNELL & WILMER L4 &

.

<D C. GORDION, BRG.
KELLY H. DOVE, ESG.

3883 Howard Hughes Parlowsy
Suite 1100

L.as Vegas, Nevada £9169

MEIL A, STHINER, IR, (Pro Hae Vies)
1094 Avenue of the Americas
Mew York, NY 10936

JOSHUA DL W, BESS, E3Q), Pro Hae Vice
{ne Bush Street, Saite 1600
San Francisco, CA 94104

Attorneys for Petitioners Turtle Beack Corporation
and VI8 Holdings, Inc.

STEPHEN PEEK, E8Q.
ROBERT L CASSITY, E8Q.
955 Hillwood Drive, 2nd Floor
fas Vegas, Meovada 29134

FOMN B, STIGE L, BSQ. (Pro 8uc Vice)
1901 Avenue of the Stars, Suite 1600
Los Angeles, CA S0067

Aftorsgys for Defendants Kenneth Potashner,

Etwood Norris, Seih Putterman, Robert Kaplon,
Andrew Wolfe, Jumes Honove

i1
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IRICATE OF SERVICE

As an smploves of bneii éc Wzimer L., 1 eertify that § served o copy of the

foregoing DEFENDANTS' MOTION TO STAY VENDING CONSIDERATION BY THE |

? . - " : 4
MEVADA SUPREME COURY ON AN ORDER SHORTEMING TIME on thevdst day of |

Decernber 2014, via e-service throuph Wiznet to all counsel who are registered in the servies list

for this case, as well as elecironic mail (o the email sddreoses Hsted below,

- awsansn

5":“‘4&&;19 | E’ME} ¥ F~maﬁ fmaire‘se

[David €. O"Mara, Faq. Plainitts | T ro——
: 'Vaieme Weis {msiétant‘} iiiiii i e _

;itﬂm ot Telainins T Di{}imts@gzdlaw oo

Randall Baron TPlaintifts T RandyBi(irgrdiaw.com
Tarie Meske ({‘&raiigéi} Plainifs ' TameM@rgrdinv.oom

5 Eﬁadmn Warden ” Plaintitts 3 awardm@m:«:mmh {e. wm”"
Jowathan Stein T Plantifts Frraer. 3 ® G
Mok Afbright Plantills
| [Toren Ryan {p.mﬁegal} B

E :?b“"*’ﬁf Peck Defendants | speekia 5}1105131.}”53,3;’1 o
TBob Cassity Defendants _?Ibcaw,y ”"‘*{ﬂimdha deom
giﬁﬁiejan;ﬁi Mareno " Defendants

:_:'Jolm P ‘mgz il “Defendants

e . §\_'E)'*'¢$fefn.tian'is

Valerie La.mm {3.331.‘3 ;mt} """" _::E}efemiariis

: Hedl Steimer VBefendants

| Joskua Hess TDefondants

- :?;Bnam Raphel {Defondants | _'Brt.m Ré;ﬁ::lka dwhe:r;”wm
Rg,g,mald .émgicr """"" Diefendants "‘s’{::&z* id.2 ezg}ier dechert.com |







IN THE SUPREME COURT OF THE STATE OF NEVADA

PARAMETRIC SOUND | No. 86689
CORPORATION; VTB HOLDINGS,

INC.; KENNETH POTASHNER; EL EILED
WOOD NORRIS; SETH PUTTERMAN;

| ROBERT KAPLADN; ANDREW WOLKE; | WOV 7§ 20k
- AND JAMES HONORE, : .
i Patitionsvs, SRS CouRe

TUCERSTY RiERs '

v,

CTHE BIGHTH JUDICIAL DISTRICT

1 COURT OF THE STATE OF NEVADA,

Y IN AND FOR THE COQUNTY OF
- CLARK; AND THE HONOERABLE

i BELIZABETH GOFF QONIALEEL,

{ DISTRICT JUDGE,

+ Hespondents,

i1 and .

1 VITIE RAKAUSEAS, INDIVIDUALLY
CAND ON BEHALF OF ALL OTHERS

§ BIMILARY BITUATED, AND

{1 INTERVERING PFLAINTIFFS

1 BAYMOND BOYTIM AND GRANT

- GAKES,

Real Parties in Intersat,

QRDER DIRBCTING ANSWER AND GRANTING MOTION T0 BEAL

_ This oviginal petition for g writ of mandamus or prehibition
challenges a district court order in & corporations sction,

Having reviewed the petition, it appears that petiticners have

- set forth lssues of arguable merit and that they may have no plain, speedy,

and adequate yemedy in the ovdinary course of the faw. Thevefore, real

i parties in interest, on behalf of respondents, shall have 30 days from the

date of this order within which to file and serve an answer, including

R COUNT
3
s,

5 waTs e




authorities, againet issusnce of the requested writ. Petitionsrs shall have
15 dave from service of the answer to Sle and aewé any reply.
Additionally, on Cotober 16, 2014, petitionsrs moved to seal
gertain doonmnents. Real parties in interest have not opposed the reetion.
' - Petitioners seek to vedact cerbain portions of thelr district court motion o
 disraiss and the rveply to the opposition to that motion and to seal the
unredacted copies of these doowsents, Petitioners included exbibits o
their October 16 motion contaluing upredacted coples of these documents,
{1 but the proposed sppendix they submitted, which was provisionally
i received on October 22, 2014, contains an vuredacted copy of only one of
: these documents—ihe motion fo dismiss—along with various other
- documents.
Wo grant petitionors’ motion a8 fo the motion to dismiss and
the rolated veply.! SRCE 3(4). But in Hght of the issnes with peotitioners’
proposed appendix neoted above, the clerk of this court shall returs,
. » unfiled, the appendix volume received on Ocioher 22 and petitioners shall
;? have five days from this order's date to resubmit two appendices to replace
thie volume. The. first appendix, which shall be filed under seal, shall
. contain unredacted copies of petitionerd district court motion to dismiss
1 and their reply to the opgosition to that motion. Thas second appendix,

Y which will not be sealed, shall contain all documents from the proposed

1 district covrt motions to seal, or the distriet court eealing order he
- redacted or sealed.

Burasaz (G
oF
Mavara 3 . 2

iy s e




@ ere, R

' appendix for which sealing was not requested along with a redacted copy

of the veply to the opposition to the motion to dismiss, Finally, the elerk of
this court ghall seal exhibite five and six to petitioners’ Getober 10 motion.
Tt is so ORDERED,

'E-iarciéé

ﬁéﬁgﬁaa &

o Hollnnd & Hart LLP/Las Vegas

Sheppard, Mullin, Richter, & Hamilton LLP
Diechert LLPSan Franecisco

Snell & Wilmer, LLP Las Vepas

Dechert LLP/MNew York

Oiisrs Law Firm, P.C,

Hobbine Geller Budmeasn & Dowd, LLY
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Richard C. Gordon, Esqg.
Mevada Bar No. #2036
Karl Riley, Esq.

Nevada Bar Mo, 12077
SNELL & WILMER L1LP

- 3883 Howard Hughes Parkway, Suite 1100

Las Vegas, NV 89169
Tel. (702} 784-5200
Fax. (702) 784-5252
rzordon@swlaw.com
kriley@swiaw.com

DECHERT L.L.P.

Neil A, Steiner, Esq. (Admitted Pro Hac Vice)
1095 Avenue of the Americas

New Yark, NY 10036

Tel. (212) 698-3822

Fax (212) 698-3599
Neil.steiner@dechert.com

Joshua 13, N, Hess, Esq. (ddmitted Pro Hac Vice}
One Bush Street, Suite 1600

San Francisco, CA 94104

Tel, (415) 262-4583

Fax (415) 262-4555

Joshua Hess@dechert.com

Attorneys for Turtle Beach Corporation and VI8
Holdings, Inc.

Electronically Filed
02/06/2015 02:19:14 PM
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CLERK OF THE COURT

EIGHTH JUBICIAL DISTRICY COURY

CLABRK COUNTY, NEVADA

IN RE PARAMETRIC SOUND

LEAD CASE NO.: A-13-686890-B

CORPORATION SHAREHOLDERS DEPT. NOC. X1

LITIGATION
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NOTICE OF ENTRY OF ORDBER
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PLEASE TAKE NOTICE that the ORBER ON DEFENDANTS' MOTION TO STAY
ACTION PENDING CONSIDERATION OF WRIT PETITION BY THE NEVADA SUPREME

COURT was entered with this Court on February 4, 20135, a copy of which is attached hereto.

Dated: Febroary | € 2015 SNELL & WILMER L.L.P.

By: §} N X

Richard C. Gordon {Bar Nao, 9036)

Karl Riley (Bar No. 12077)

3883 Howard Hughes Parkway, Suite 1100
Las Yegas, NV 82169

Tel. (702 784-5200

Fax {702) 748-3252

&
X
3

DECHERTLLEPO

Netl A, Steiner, Esq. (ddmitted Pro Hae Viee)
1095 Avenue of the Americas

MNew York, NY 10036

Tel (212 698-3822

Fax (212} 698-3599

Joshua £, N. Hess, Esq. (ddminted Pro Hac Vice)
One Bush Street, Suite 1600 '
San Francisco, CA 94104

Tel. (413) 262-4583

Fax (415} 262-4555

Attorneys jor Defendants Parametric
Sound Corporation, VIR Holdings, Inc.
and Paris dcguisition Corp

| ROUTAOSEY
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I CERTIFICATE OF SERVICE
2 As an emplovee of Snell & Wilmer L.LP., [ certify that T served a copy of the foregoing
3 . NOTICE OF ENTRY OF ORDER on the _Qi day of February 2013, via e-service through
4 | Wiznet to all counsel who are registered in the service list for this case, as well as electronic
5 & mail o the email addresses listed below:
6
7 Neme Party E-mail Address
David C. O"Mara, Esq. Plaintiffy davidi@omaralaw.net
i Valerie Weis (assistant) Plaintiffs &'&E@Oi‘namiaw.net
9 | [David Knotts Plaintiffs DX nouts@rgrdiaw.com
1% | | Randall Baron Plaintiffe RandyB@rgrdlaw.com
i1 Jamie Meske (paralegal) Plaintiffs JaimeMﬁ@,rgrdis.w.é't;in
+ Adam Warden Plaintif¥s awarden{@saxenawhiie.com
: TJonathan Stein Plaintiffs | istein@saxenawhite com
Adam Warden | Plamntiffs awarden@saxenawhite.com
Mark Albright Plaintiffs | gma@aibrightstoddard.com
Loren Ryan (paralegal} " Plainuifs e-file(@saxenawhite.com
Steve Peck Defendants | speek{@holiandbart.com
“Bob Cassity Defendants beassity@uhollandhart. com
'8 j Alejandre Moreno Defendants | amoreno@sheppar&muﬁin,com
John P, Stigi I | Defendants JStigi@sheppardmullin.com
9 Tina Jakus | Defendants takus@sheppardmuilin.com
200 Yalerie Larsen (assistant) Defendanis T ViLarsen@hollandhart.com
21 Neil Steiner Defendants | neil.steineri@dechert.com
27 Joshua Hess Defendants Joshua Hess@dechert.com
73 Brian Raphel | Dcfenﬁams | Brian Raphel@dechert.com ”
” Reginald Zeigler Defendants | Reginaid.Zeigier@decheﬁ.lpom
25
26 - L LG
: U Anemployer of Snell & Wilmer L.LP
27 . 4 i
28 ;
-3
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' Richard C. Gordon, Esqg.
- MNevada Bar No, 9036 e
Farl Riley, Esa CLERK OF THE COURT

LITHIATION

Electronicaily Fied
32/04/2015 02:43:07 PM

Ngvads Bay Mo, 12077

SMELL & WILMER LLp.

3883 Howard Hughes Parkway, Saite 1100
Las Yegus, NV BOL6Y

Tel, (702 T84-5200

Fax. {702) 784-3252

B reordondoswiaw.oom

krilevidawlaw.com

 DECHERT LLP

Neil A, Steiner, Bog. (ddmitted Pro Hae Vice}

095 Avenue of the Americas
- Mew York, NY 10036

Vel (212} 698-3822

*axﬁi"} 698-3559

| Foshaa . N, Hess, Bsq. (Adwitted Pro Hac Vice)

{ine Bush Strest, ‘éws.-t 1600
San Francigeo, CA 94104

el (415) 2624543
- Fax (43 15) 2624558
- Joshualt ic:g s@decherteon

Asiorneys for Turtle Beack Corporation and V15

- Holdings, Inc.

FIOHTH JUDICIAL DISTRICT COURY
CLARE COUNTY, NEVADA

IN BB PARAMETRIC SOUMI2 L LEAD CASE NO.2 A-13-636390-B

CORPORATION SHAREHOLDERS’ DEPT. MO X

| RROTOSER] ORDER ON DEFENDANTS
i M{B FION TO $TAY ACTION PENDING
COMSIDEZATION OF WRIT PETITION
BY THE NEVADA SUPREME COURY




' Befrre the Cowrt is Defendants’ Motion for Stay Action Pepding Consideration by the |
: i Mevada Supreme Court on an Uvder Bhortening Time {(the “Motion™).  The Court heard oral |
5 srguinent on the Motion on December 8, 2014 st §:00 arn. David O'Mars, Hsq,, of the O'Mara |
§ § Law Fion, P00 Jonmban Stedn, Esg and Adam Warden, Bag., of Saxens White, P.A, and
’ ii Randall Baron, Esqy. and David Knotis, Hsq. of Robbins Gelier Rudman & Dowd, LLP appeared |
® | on behalf of Plaindiffs, Richard Gordon, Fsq. of Suell & Wiltmer, LLP and Joshua D. N. Hess, |
7 Esq., of Dechert, LLP appeared on behalf of Detendants Turtle Beach Corporation and VB _.
; - Holdings, Inc.; Robert Casstty, Esq, of Holland & Hanl, LLP and John Sipl, Eag. of Sheppard
?; Mullin Richier & Hampton, LLP sppeared on behalf of the individual defondanis Kenveth |
o ,f Powshner, Elwood Norris, Seth Putlerman, Robert Kaplan, Andrew Wolle, James Honove,
H E Based on fhe motions and pleadings on flle, oral srgunent from counsel, and for good
2 cause appoaring, the Courl bereby orders as follows:
o T IS ORDERED thel the Motion is granted in part. Because the Nevads Supreme Court
B has ordered additional briefing on the Defendanis/Petitionars’ pending Writ Petition in Supreme
v Cowrt Case Mo, 66689, this Action will be staved for & period of 90 days from Degomber 8, 2014,
e 1T IS FURTHER ORDERED that the Cowrt will hold a stalus check in chambers on |
s March 13, 2015 regarding the status of the Wril Petition with the Supreme Court of Navads;
' . IY 15 FURTHER ORDERED that if the Supreme Court has net ruled on the Wiit |
=, Petition by the March 13, 2015 status check, the parties can, by motion or by stipulation, request |
20 - an extension of the stay;
<! 17 IS PURTHER ORDERED that the only exveption to the stay of this Action will be |
i resolution of the ESI protocol, including the negotiation of search terms and custodians; |
“ 118 FURTHER CRDERED that s in chembers status check regarding the HSE i:
“ protocol is set for January 23, 20135;
A
26
27
" "
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TS SO GRDERED,
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1 Submitted by

9 E
10 ¢
{1 RICHARD C. GORDON, ESQ. BAVID &N "

'KARL O, RILEY, BSQ. LAW FIRM
HSNFLL & WILMER, LLP. 11 s Liveity Street
iy 13883 Howard Hughes Parkway, Suite 1100 ["3“‘} NV 89301

Y i G168
Las Vegas, Nevada 89169 Liazon Counsel for Flaiveiffs

DECHERT LLY SAXENA WHITE P.A,
_ UINEIL A, STEINER, BSQ. (Fro Hac Viee) .E():{hfufa
16 1093 Avenue of the Americas
7 SMew York, NY 10036

. STEIN, ESQ.

Al

' -E;EN B8Q. (Fro Hac Vice)
; Sorth Zw&\iami 1¥=L,m,a» Suite 257
1¢ LIOSHUA D.N. HESS, BSQ. (Pro Hac Viee) Bouu Raton, FL 3341

5 One Bush _ft;f.mer& Siite L‘, ) Co-Lead Counsel for Plabwiffs
#9471 Feancisen, CA 94104

Attorne s for Dafendants Turtle Beack Corporaiion ROBBINS GELLER RUDMAN
o and VTR }f{,imrng,” Ine. & DOWD LLY

6,‘,_,,,, :i“ 4"*"’ {Iaxi

Co-Lead Counsel for Plaintiffs
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HROBERT L C
FHOULLAND & HART LLP

& Approved as to form and contet by:

St
ASSITY, ESQ.

555 Hillwood Drive, 2nd Fioor

Las Vegas, Nevada 88134

S.E-ii“;fi“}*;%}i}} MULLIN RICHTER & HAMPTON LLP
i

JOHRW P, STIOT I, BSQ. (Pro Hac Vice)

11961 Avenue of the Stars, Suite 1600

#1.os Angeles, CA 90067

Wdstorneys for Defendants Kennerh Potashner,

Ehwocd Novris, Setfy Putterman,
Robert Kaplon, Andrew Wolfe,
coved Jamer Honove

B oanssaess




EXHIBIT B

Docket 66689 Document 2015-15264



Snell & Wilmer

A

LAY OFFICES

RENZAY, SUITE 1300

i3

N - S > T B

Richard C. Gordon, Esq.
Nevada Bar No. 9036
Karl Riley, Esq.

Nevada Bar No. 12077
SNELL & WILMER LL.P.
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169
Tel. (702) 784-5200

Fax. {702) 784-5252
rgordon(@swlaw.com
kriley@swiaw.com

DECHERT LLP

Neil A. Steiner, Esq. (ddmitted Pro Hac Vice)
1095 Avenue of the Americas

New York, NY 10036

Tel. (212) 698-3822

Fax (212) 698-3599 _
Neil.steinerf@dechert.com

Joshua D. N. Hess, Esq. (ddmitfed Pro Hac Vice)
One Bush Street, Suite 1600

San Francisco, CA 94104

Tel, (415) 262-4583

Fax (415) 262-4555

Joshua, Hessi@dechert.com

Attorneys for Turtle Beach Corporation and VTB
Holdings, Inc.

Electronically Filed
12/02/2014 03:19:16 PM

%;.M

CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

IN RE PARAMETRIC SOUND
CORPORATION SHAREHOLDERS’
LITIGATION

1 LEAD CASE NO.: A-13-686890-B
DEPT.NO.: XI

DEFENDANTS MOTION TO STAY
PENDING CONSIDERATION BY THE
NEVADA SUPREME COURT OGN AN
ORDER SHORTENING TIME
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Defendants, by and through their undersigned attorneys, hereby submit this MOTION
FOR STAY PENDING CONSIDERATION BY THE NEVADA SUPREME COURT ON AN
ORDER SHORTENING TIME ("Motion”) secking an Order staying all distriet court
proceedings pending a resolution of Defendants’ Petition For Writ of Mandamus Or, In The
Alternative, Prohibition, for which the Nevada Supreme Court ordered additional briefing on
November 26, 2014,

This Motion is made and supported by the Declaration of Joshua D, N, Hess, Esq., below,
the pleadings and papers on file in this matter, and any argument presented at a hearing on this
Motion,

Dated: December 1, 2014,

‘HARD C. GORDON, ESQ.
KELLY H. DOVE, ESQ.

3883 Howard Hughes Parkway
Suite 1100

Las Vegas, Nevada 89169

NEIH. A, STEINER, ESQ. (Pro Hac Vice)
1095 Avenue of the Americas
New York, NY 10036

JOSHUA DU N, HESS, ESQ. (Pro Hac Vice)
One Bush Street, Suite 1600
San Francisco, CA 94104

Attorneys for Defendants Turtle Beach Corporation
and VIB Holdings, Inc.

STEPHEN PEEK, ESQ.
ROBERT I CASSITY, ESQ.
955 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

JOHN P. STIGI I, ESQ. (Pro Hac Vice)
1901 Avenue of the Stars, Suite 1600
Los Angeles, CA 90067

Attorneys for Defendants Kenneth Potashner,

Elwood Norris, Seth Putierman, Robert Kaplan,
Andrew Wolfe, James Honore

2




ORDER SHORTENING TIME
P
With good canse appearing, it is hereby ordered that the time for hearing of the foregoing
3 .
Motion be, and the same will be heard on the day of |
4
., in Department \il
n
DATED this Qs *~ day of December, 2014,
&
7
8
Prepared and Submitted by:
9 1 SNBLL & W.[LMER L. L P o
0l o Sy &
11 RELHARD C. GGRDO’\ ESQ

8 KELLY H. DOVE, ESQ.
@ 12 § 3883 Howard Hughes Parkway

Snell & ‘%%imer

1 Suite 1100
- Las Vegas, Nevada 89169
i4
NEIL A. STEINER, ESQ. (Pro Hac Vice)
8FE 15 | 1095 Avenue of the Americas
a> : New York, NY 10036
2 7 JOSHUA D, N. HESS, ESQ. (Pro Hac Vice)

One Bush Street, Suite 1600
1g ¢ San Francisco, CA 94104

19 § Attornevs for Petitioners Turtle Beach
Carporation and VIB Holdings, Inc.

STEPHEN PEEK, ESQ.
ROBERT J. CASSITY, ESQ.
2o & 955 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
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DECLARATION OF JOSBUA D, N, HESS, ESQ.
INSUPPORT OF MOTION FOR STAY ON AN ORDER SHORTENING TIME

1, Joshua D. N, Hess, declare and state under penalty of perjury:

1. 1 am attorney with the law firm of Dechert LLP, counsel of record for Defendants
Turtle Beach Corporation (formerly known as Parametric Sound Corporation) and VTB
Holdings, Inc. in the above-titied action. T have personal knowledge of the following facts and
would testify thereto under oath if called as a witness.

2. I make this declaration in support of this Motion to Stay Pending Consideration By
The Nevada Supreme Court On An Order Shortening Time (“Motion™).

3, This Motion asks this Court to stay all proceedings pending the resolution of
Defendants’ Petition For Writ of Mandamus Or, In The Alternative, Prohibition, for which the
Nevada Suprerne Court ordered additional briefing on November 26, 2014. A true and accurate
copy of the Nevada Supreme Court’s order is attached hereto as Exhibit A

4. Good cause exists to hear this Motion on shortened time to ensure that this Motion
is heard and decided before key discovery and briefing deadlines so that the parties are not
needlessly propounding and completing discovery, or providing legal briefing, that is ultimately
WHNECeSSAry.

3. For example, Defendants are currently engaged in broad rolling discovery, which
must be completed by February 13, 2015, Plaintiffs have already served deposition subpoenas on
numerous third parties and, absent a stay, additional depositions will likely be noticed by ali ..
parties. Further, Plaintiffs’ motion for class certification, and any related briefing, must be filed
by December 11, 2014 and Defendants must file any opposition by March 20, 2015, Properly
responding to any motion for class certification will require additional discovery to be
propounded.

6. Moreover, the very nature of Defendants’ petition — that Plaintiffs” claim is
derivative and that they have no standing to pursue it without meeting statutory prerequisites to
permit the company to control its own litigation — merits determining whether such litigation

should continue as promptly as possible,
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7. Defendants’ Petition For Writ of Mandamus Or, In The Alternative, Prohibition i
dispositive and, if granted, will moot any discovery or class certification briefing.

8. A hearing in this matter is already scheduled before this Court on December 8,
2014 at 8:00 a.m. This Motion could be addressed at that hearing.

9. Shortly after learning that the Nevada Supreme Court had reguested additional
briefing on Defendants’ petition, 1 e-mailed Plaintiffs’ counsel to ask if they would consent to a

stay. That same day, Plaintiffs’ counsel declined Defendants’ request and | informed them that

- Defendants would file this Motion.

10.  This Motion is made in good faith and will not result in prejudice to any party.
f declare under penalty of perjury under the law of the State of Nevada that the foregoing
is true and correct.

Fxecuted this Ist day of December, 2014,
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MEMORANDUM OF POINTS AND AUTHORITIES

On Cctober 14, 2014, Defendants filed a petition for writ of mandamus oz, in the
alternative, prohibition to the Nevada Supreme Court requesting that court to review this Court’s
decision dismissing Defendants’ motion to dismiss and finding that Plaintiffs’ claim was properly
brought directly and not derivatively. Subsequently, on November 26, 2014, the Nevada
Supreme Court ordered briefing on Defendants’ petition. In exercising its discretion to order
additional briefing, the Supreme Court noted the “arguable merit” of Defendants’ position that
Plaintiffs claims must be asserted derivatively, if at all, as well as the lack of any “plain, speedy,
and adegnate remedy in the ordinary course of the law” if the petition were not granied. See
Exhibit A (Nov. 26 Order) at 1. The Supreme Court has requested a short briefing schedule, with |
Plaintiffs required to respond to the petition within 30 days of the order and Defendants being
given 15 days thereafier for any reply. In order to allow all parties to focus on the potentially
dispositive proceedings now before the Supreme Court and 1o avoid potentially wasteful
expenditures of resources by the Court and the parties, Defendants believe a temporary stay of
proceedings in this Court pending the resolution of Defendants” writ petition is warranted.

This case is based on allegations by a minority of shareholders of the company formerly
known as Parametric Sound Corporation (“Parametric™). Plaintiffs allege that Parametric’s Board
of Directors breached their fiduciary duties by negotiating and agreeing to a reverse triangular
merger under which VTB Holdings Inc. (“VTBH”) would merge with Paris Acquisition
Corporation (“Paris™}, a subsidiary of Parametric, and Parametric would own the combined entity
and would issue new shares of stock to the former shareholders of VIBH. In addition to
asserting breach of fiduciary duty claims against the directors, Plaintiffs have also asserted aiding
and abetting claims against VIBH and Parametric. Defendants’ writ petition asks the Supreme
Court to determine whether these claims properly belong to Parametric or the individual
sharcholders of Parametric. If the claims belong to Parametric, then Plaintiffs’ complaint must be
dismissed because Plaintiffs have failed to comply with the statutory requirements for asserting a

derivative elaim.
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A favorable ruling from the Supreme Court will dispose of this case entirely but, absent a
stay, the parties will be required to engage in burdensome and unnecessary discovery and class
certification proceedings while awaiting a ruling from the Supreme Court, resulting in irveversible
harm to Parameiric and the frustration of the writ petition’s purpose of protecting Parametric’s
right to manage litigation properly asserted on its own behalf. On the other hand, if the Supreme
Court rules that the claims may be brought directly by Plaintiffs, then Plaintiffs’ ability to
continue o litigate at that point will not be prejudiced by the stay. Accordingly, and as set forth
more fully below, a stay of proceedings is appropriate here,

1 All Relevant Factors Weigh In Faver Of Granting A Stay

Under Nevada Rule of Appellate Procedure 8(c), Nevada courts consider the following
four factors in evaluating whether to grant a stay pending the resolution of a writ petition:’ “(1)
whether the object of the appeal or writ petition will be defeated if the stay or injunction is
denied; (2) whether appellant/petitioner will suffer irreparable or serious injury if the stay or
injunction is denied; (3) whether respondent/real party in interest will suffer irreparable or serious
injury if the stay or injunction is granted; and (4) whether appellant/petitioner is likely to prevail
on the merits in the appeal or writ petition.” NRAP 8(¢); se¢ also Hansen v. Eighth Judicial Dist,
Court ex rel. County of Clark, 116 Nev. 650, 657 (2000). All four factors weigh in favor of
granting the stay.

A, Granting A Stay Of Proceedings Will Protect Parametric’s Exclusive

Ceorporate Right Te Manage Litigation On s Own Behalf

Defendants’ writ petition asserts that allowing Plaintiffs to litigate these claims directly
viclates fundamental tenants of corporate law, both in Nevada and elsewhere. Plaintiffs have
alleged that Parametric’s directors breached their fiduciary duties, but Plaintiffs have failed to
recognize the basic legal principle that directors owe fiduciary duties to the company, not the
company’s sharcholders, See, e.g, Sweeney v. Harbin Elec,, Inc., 2011 WL 3236114, at*3 n. |

(D, Nev. July 27, 201 1) (“fiduciary duties are owed to the corporation”™) (internal quote omitted).

' Although this rule specifically addresses a stay of proceedings pending an appeal, the Nevada
Supreme Cowrt has recognized that this rule also applies to writ petitions challenging orders
issued by the district courts. See Hansen, 116 Nev. at 657,




=nell & Wilmer

[

E-R -« Y A

Accordingly, Parametric has the exclusive right to assert these claims. Id Consequently, the
breach of duty claim pressed here belongs solely to the company ~ Parametric — and not its
shareholders, the Plaintiffs here. The object of Defendants’ writ petition is the protection of that
exclusive corporate right. In furtherance of this right, individual shareholders may not usurp
corporate claims for their own benefit and can only assert such claims derivatively on behalf of
the corporation, and even then only after certain factors are met. But allowing Plaintiffs to
continue to litigate this case for their personal benefit is irreconcilable with that corporaie right.
If the Nevada Suprerae Court ultimately concludes that only Parametric had the right to litigate
these claims, such a ruling will have little meaning if it is issued after Plaintiffs have already
substantially litigated these claims against Parametric and without any determination by the
company that such litigation is in its best interest. Granting the stay is the only way to ensure that
the object of Defendants’ petition—the protection of the corporate right to manage litigation on
its own behalf—is not frustrated before the writ petition is resolved.

B. Absent A Stay Of Proceedings, Defendants Will Suffer {rreparable Harm

A central aspect of the exclusive right of a corporation to manage litigation on its own
behalf is the notion that the corporation is entitled to decide whether litigation is in the best
interests of the company. See, e.g., Shoen v. SAC Holding Corp., 122 Nev. 621, 632 (2006) (“In
managing the corporation’s affairs, the board of directors may generally decide whether to take
legal action™). But individual stockholders in a direct action have no similar obligation to
consider the best interests of the company. Plaintiffs have sued Parametric and now seek an
unspecified allocation of damages be paid by Parametric. Plaintiffs have engaged in broad and
burdensome discovery requests that drain already-limited corporate funds. Plaintiffs have
subpoenaed banks and other financial advisors to Parametric, without consideration of how such
legal actions may affect Parametric’s future relationships with these entities. If the Nevada
Supreme Court ultimately concludes that these claims belong to Parametric, it will be too late for
Parametric to decide retroactively whether any of the actions taken by the Plaintiffs were in the

best inferests of the company. That decision will have already been made for the company by
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plaintiffs whose interests are not the same as the company’s and, at that point, any damage caused
by this lawsnit will be irreversible. The Supreme Court has already highlighted the clear risk that
Defendants may suffer irreversible harm by holding that “ii appears that petitioners . . . may have
no plain, speedy, and adequate remedy in the ordinary course of the law.” See Exhibit A (Nov.
26 Order) at 1. Granting a stay will prevent this lawsuit from causing any further negative
consequences for Parametric’s business and will preserve Parametric’s right to determine whether
further litigation is in the best interests of the company unless and until the Supreme Court
decides that Parametric is not entitled to make that decision here.

C. Plaintiffs Will Not Be Prejudiced By A Stay

Plaintiffs will suffer no prejudice if this stay is granted., The delay itself does not
constitute prejudice sufficient to warrant denial of a stay. See Mikohn Gaming Corp. v. McCrea,
120 Nev. 248, 253, 89 P.3d 36, 39 (2004) (“a mere delay in pursuing discovery and litigation
normally does not constitute irreparable harm™). Plaintiffs are seeking purely economic damages
that will remain available if the Nevada Supreme Court ultimately denies Defendants’ writ
petition. Further, Defendants have already provided Plainti{fs with substantial discovery and all
of the Defendants have put litigation holds in place so there is no risk that any additional potential
discovery will be rendered unavailable by a stay of proceedings. There also is no risk that any
witnesses will become unavailable. If anything, a stay of proceedings will only benefit Plaintiffs
as it will allow them the opportunity to address the issues raised in Defendants” writ petition
without the distraction of conducting additional fact discovery and preparing class certification
briefing, all of which can be accomplished at a later date if Defendants’ writ petition is denied.
All parties will also be spared the potentially unnecessary expense of further litigation if the
Supreme Court orders the dismissal of this case.

B, Defendants Are Likely To Prevail On The Merits

In ordering briefing on Defendants” writ petition, which it does sparingly, the Supreme
Court has already noted the “arguable merit” of Defendants’ writ petition. See Exhibit A (Nov.

26 Order) at 1. Plaintiffs’ position that they may directly assert their fiduciary breach and aiding
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and abetting claims is based on a flawed understanding of Cohen v. Mirage Resorts, Inc., 119
Nev. 1 (2003). As explained in Defendants’ writ petition, Cohen established a narrow exception
1o the general rule that claims for breach of fiduciary duty must be asserted derivatively. Under
Cohen, a plaintiff may directly assert such a claim when the plaintiff is a shareholder of a
constituent entity to a merger, that merger is invalid, and the plaintiff lost unique and personal
property as a result of the invalid merger. However, that exception does not apply here because
Plaintiffs are sharcholders of Parametric, which did not merge with any other company and thus
was not a constituent entity to a merger. fd at 19. Because the merger ocourred between VIBH
and Paris (a wholly owned subsidiary of Parametric), Parametric’s sharebolders were not asked to
approve of any merger and were never offered {or entitled to) any compensation in connection
with any merger. The only issue subject to shareholder approval in this transaction was whether
Parametric should issne new shares of stock to the shareholders of VIBH - a corporate action
that was met with overwheiming approval despite the fact that it would result in the shareholders
owning a diluted interest in a more profitable company. Plaintiffs are therefore not sharehoiders
of a constituent entity of a merger and cannot invoke the exception created in Cohen.

Plaintiffs also cannot rely on Cohen because they have failed to identify any “unique
personal property” that was purportedly lost as a result of this transaction. /4 at 19, Instead,
Plaintiffs base their claims entirely on vague assertions that the economic value of their shares
and voting interests have declined. Even if these allegations are true, these are harms suffered
equally be every sharcholder and are thus properly characterized as harms to the company, and
not unique to any particular sharcholders, Unlike the plaintiff in Cohen, whose specific “unique
personal property” lost in the merger was his “interest in a specific corporation,” bere no plaintiff
or purporied class member here was obligated to tender any portion of his or her shares and thus
no “unique personal property” has been lost. 1d.

Based on the strength of the arguments submitted in Defendants’ writ petition, the
undisputed fact that Plaintiffs are not shareholders of a constituent entily to a merger, and the fact

that the Supreme Court has exercised its discretion to treat Defendants’ writ petition as one of the

Lk
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minority of petitions for which they request additional briefing, Defendants respectfully submit

that they are likely to prevail on the merits,

Because all four considerations weigh in favor of granting a stay, Defendants request that

this Court stays all further proceedings pending the resolution of Defendants’ writ petition to the

Nevada Supreme Court,

Dated: December 1, 2014,
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KELLY H. DOVE, ESQ.

3883 Howard Hughes Parkway
Suite 1100

Las Vegas, Nevada 89169

NEIL A. STEINER, ERQ. (Fro Hac Vice)
1095 Avenue of the Americas
New York, NY 10036

JOSHUA D.N. BESS, ESQ. (Pro Hac Vice)
One Bush Street, Suite 1600
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Attorneys for Petitioners Turile Beach Corporation
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STEPHEN PEEK, ESQ.
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955 Hillwood Dirive, 2nd Floor
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CERTIFICATE OF SERVICE

As an eroployee of Snell & Wilmer L.L.p, [ certify that I served a copy of the

foregoing DEFENDANTS' MOTION TO STAY PENDING CONSIDERATION BY THE

<)
NEVADA SUPREME COURT ON AN ORDER SHORTENING TIME on the<st day of

December 2014, via e-service through Wiznet to all counsel who are registered in the service list

for this case, as well as electrontic mail to the ematl addresses listed below:

Name Party E~-mail Address

| David C. (" Mara, Esq. Plaintiffs david@omaralaw.net

Valerie Weis (assistant) | Plaintiffs val@omaralaw.net

David Knotts | Plaintiffs | DXnotts@rgrdlaw.com
Randall Baron | Plaintitfs .Randyﬁ@rgrd!awxcom

Jamie Meske (paralegal} Plaintiffs ".J'aimeMﬁ@xgrdiaw.com

Adam Warden | Plaintiffs { awarden(@saxenawhite.com
Jonathan Stein Plaintiffs { istein(@saxenawhite.com

“Mark Albnght Platitts “gmag@albrightstoddard.com
Loren Ryan (paralegal) Plaintiffs | e-file@saxenawhite.com
Steve Peck Defendants speek(@hollandhart.com

| BobCaes;w Defendants ” beassity@hollandhart.com

; Alejandro Moreno Defendants amoreno@sheppardmullin.com
John P. Stigi [il Defendants JStigi@sheppardmullin.com |
Tina Jakus Defendants ‘tjakus@sheppardmullin.com

| Valerie Larsen (assistant} Defendants | .VLLE&E‘SGH@’}h{}iEandl}ai‘t.cﬁlﬁ
Neil Steiner Defendants ‘neil.steiner@dechert.com

“Joshua Hess Defendants 3 oshua. Hess@dechert.com
‘Brian Raphel Defendants Brian Raphel@dechert.com
‘Reginald Zeigler Defendants

': Reginald. Zeigler@dechert.com {

205342377

Afi puiploves of Snell & WilmerLip.







IN THE SUPREME COURT OF THE STATE OF NEVADA

PARAMETRIC SOUND
CORPORATION; VTB HOLDINGS,
INC,; KENNETH POTASHNER; EL
WOOD NORRIS, SETH PUTTERMAN,;

ROBERT KAPLAN; ANDREW WOLFE;

AND JAMES HONQORE,

Petitioners,

V8.

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF
CLARK; AND THE HONORABLE
ELIZABETH GOFF GONZALFZ,
DISTRICT JUDGE,

Respondents,

and ,

VITIE RAKAUSKAS, INDIVIDUALLY
AND OGN BEHALF OF ALL OTHERS
SIMILARY SITUATED; AND
INTERVENING PLAINTIFTS
RAYMOND BOYTIM AND GRANT
OAKES,

Real Parties in Interest,

ORDER DIRECTING ANSWER AND GRANTING MOTION TO SEAL

This original petition for a writ of mandamus or prohibition
challenges a district court order in a corporations action.

Having reviewed the petition, it appears that petitioners have
set forth issues of arguable merit and that they may have no plain, speedy,
and adequate remedy in the ordinary course of the law. Therefore, real

parties in intersst, on behalf of respondents, ghall have 30 days from the

date of this order within which to file and serve an answer, including

No, 66689
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autherities, against issuance of the requested writ. Petitioners shall have
15 days from service of the answer to file and serve any reply.

Additionally, on October 16, 2014, petitioners moved to sesl
certain documents. Real parties in interest have not opposed the motion.
Petitioners seek to redact certain portions of their district court motion fo

- dismiss and the reply to the opposition to that motion and to seal the
unredacted copies of these documents, Petitioners included exhibits to
their October 16 motion containing unvedacted coples of these decuments,
but the proposed appendix they submitted, which was provisionally
recoived on October 22, 2014, containe an unredacted copy of only one of
these documents—the motion to dismiss—aleng with varicus other
documents.

We grant petitioners’ motion as to the motion to dismiss and
the related reply.! SRCR 3(4). But in light of the issues with petitioners’
proposed appendix noted above, the clerk of this court shall return,
unfiled, the appendix volume received on October 22 and petitioners shall

- have five days from this order’s date to resubmit two appendices to replace
this volume. The first appendix, which shall be filed under seal, shall
contain unredacted copies of petitioners’ district court motion to dismiss
and their reply to the opposition to that motion. The second appendix,

-~ which will not be sealed, shall contain all documents from the proposed

1Petitioners have not requested that the district court minutes, their
district court motions to seal, or the district court sealing order be
redacted or sealed.
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appendix for which sealing was not reguested along with a redacted copy

of the reply to the opposition to the motion to diamiss. Finally, the clerk of

this court shall seal exhibits five and six to petitioners’ October 16 motion.
It is so ORDERED.

f

Hard&aﬁy

I}aglaa re

¢c:  Holland & Hart LLP/Las Vegas

Sheppard, Mullin, Richter, & Hamilton LLP
Dechert LLEP/San Francisco

Snell & Wilmer, LLP/Las Vegas

Dechert LLP/New York

O'Mara Law Firm, P.C.

Robbins Geller Rudman & Dowd, LLP
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i IN RE PARAMETRIC SOUND LEAD CASE NO.: A-13-686890-B
. I CORPORATION SHAREHOLDERS’ DEPT. NGO XT
“ i LITIGATION
3
[PROPOSED] ORDER DENYING
4 BEFENDANTS MOTION TO EXTEND
STAY PENDING CONSIDERATION BY
S | THE NEVADA SUPREME COURT AND
6 | REQUERT FOR AN ORDER
? SHORTENING TIME
¢
&
9
10
1 Before the Court is Defendants” Motion to Extend Stay Pending Cousideration by the
9 Mevada Supreme Court and Request for an Order Shortening Time (the “Motion™). The Court
1 heard argument telephonically on Wednesday, May 13, 20135,
(4 Based on the motions and pleadings on file and oral argument from counsel, the Court
15 hereby orders as follows:
15 IT IS ORDERED that the Motion s DENIED,
17 IT IS FURTHER ORDERED that the existing stay will remain in place for five days
13 following the entry of this Order, so that Defendanis may seek a stay from the Nevada Supreme
19 Court on an emergency basis,
20
21
22
23
24 |
23 :
26
27
18
SNELL & WiLMER
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2 IT IS SO ORDERED,
a

4 Bated: May 515_; 2015.

5

6 i
7 || Submitted by:

8

o |RICHARD C. GORDON, ESQ.

KELLY H. DOVE, ES(.

11 IKARL O, RILEY, ESQ.

SNELL & WILMER, L.LP

12 {3883 Howard Hughes Parkway, Suite 1100
Las Vegas, Nevada 89169

13
DECHERT LLP
14
15 MNEIL A, STEINER, ESQ. (Pro Hae Viee)

1095 Avenue of the Americas
14 New York, NY 10036

17 JOSHUA D. N, HESS, ESQ. (Pro Huc Vice)
{ne Bush Street, Suite 1600
18 Gan Francisco, CA 94104

Attorneys for Defendants Turtle Beach Corporation
20 Land VIB Heldings, inc.
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DECLARATION OF BRIAN C. RAPHEL, ESQ. IN SUPPORT OF
EMERGENCY MOTION TO STAY DISTRICT COURT PROCEEDINGS
PENDING APPEAL

I, Brian C. Raphel, declare and state under penalty of perjury:

1. | am an attorney with the law firm of Dechert LLP, counsel of record
for Petitioners Turtle Beach Corporation (formerly known as Parametric Sound
Corporation) and VTB Holdings, Inc. in the above-titled action. | have personal
knowledge of the following facts and would testify thereto under oath if called as a
witness.

2. I make this declaration in support of this Emergency Motion To Stay
District Court Proceedings Pending Appeal.

3. A true and correct copy of the district court’s Order denying
Defendants’ Motion To Extend Stay in the underlying action, dated May 15, 2015,
Is attached hereto as Exhibit A.

4, A true and correct copy of Defendants’ Motion To Stay Pending
Consideration By The Nevada Supreme Court On An Order Shortening Time in
the underlying action, dated December 1, 2014, is attached hereto as Exhibit B.

5. A true and correct copy of the district court’s Order granting
Defendants’ Motion To Stay Pending Consideration By The Nevada Supreme
Court On An Order Shortening Time in the underlying action, dated February 6,

2015, is attached hereto as Exhibit C.

Docket 66689 Document 2015-15264



6. A true and correct copy of Defendants’ Motion To Extend Stay
Pending Consideration By The Nevada Supreme Court And Request For An Order
Shortening Time in the underlying action, dated May 11, 2015, is attached hereto
as Exhibit D.

7. A true and correct copy of Plaintiffs” Opposition to Defendants’
Motion To Extend Stay P in the underlying action, dated May 12, 2015, is attached
hereto as Exhibit E.

8. A true and correct copy of the transcript of a telephonic hearing held
before the district court in the underlying action on May 13, 2015, is attached
hereto as Exhibit F.

9. A true and correct copy of Plaintiffs” Opposition to Defendants’
Motion To Stay Pending Consideration By The Nevada Supreme Court in the
underlying action, dated December 5, 2014, is attached hereto as Exhibit G.

| declare under penalty of perjury under the law of the State of Nevada that

the foregoing is true and correct.

Executed this 18th day of May, 2015.

/s/ Brian C. Raphel
Brian C. Raphel

21677453



IN THE SUPREME COURT OF THE STATE OF NEVADA

PARAMETRIC SOUND CORPORATION,
VTB HOLDINGS, INC., KENNETH
POTASHNER; ELWOOD NORRIS; SETH
PUTTERMAN; ROBERT KAPLAN;
ANDREW WOLFE; and JAMES HONORE

Petitioners,
V.
THE EIGHTH JUDICIAL DISTRICT
COURT, in and for the County of Clark, State

of Nevada, and THE HONORABLE
ELIZABETH GONZALEZ, District Judge

Respondents,
and
VITIE RAKAUSKAS, individually and on
behalf of all others similarly situated, and
Intervening Plaintiffs RAYMOND BOYTIM
and GRANT OAKES,

Real parties in interest.

Electronically Filed

May 18 2015 04:50 p.m.
Case No. 66689 Tracie K. Lindeman

Clerk of Supreme Court

District Court No. A-13-686890-B
Dept. No. Xl

PETITIONERS’ EMERGENCY MOTION TO STAY DISTRICT COURT
PROCEEDINGS PENDING APPEAL
RELIEF REQUESTED BY MAY 26, 2015
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Telephone: (415) 262-4583
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Attorneys for Petitioners Turtle Beach Corporation and VTB Holdings Inc.
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JOHN P. STIGI 11, ESQ. (Admitted Pro Hac Vice)
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LLP
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E-mail: jstigi@sheppardmullin.com
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NRAP 27(e) Certificate of Counsel

I, Richard C. Gordon, declare and state:

1. I make this declaration in support of Petitioners’ Emergency Motion to
Stay.

2. I am an attorney with the law firm of Snell and Wilmer, L.L.P. and
counsel of record for Petitioners Turtle Beach Corporation (“Parametric”) and VTB
Holdings, Inc., in the above-entitled action.

3. The district court previously granted a stay of proceedings in the
underlying matter for 90 days on December 8, 2014, and previously extended it upon
a stipulation by all of the parties on February 17, 2015. On May 13, 2015, the district
court denied a request to further extend the stay and directed Petitioners to seek relief
from this Court. This decision was memorialized in an Order dated May 15, 2015,
which was entered on May 18, 2015, and which provided Petitioners with a limited
five day stay “so that Defendants may seek a stay from the Nevada Supreme Court on
an emergency basis.” That stay expires on Tuesday, May 26, 2015.

4. The Petition for Writ of Mandamus, or, in the alternative, Writ of
Prohibition currently pending before this Court asserts that all of Plaintiffs’ claims in
the underlying action are derivative in nature and belong to Parametric. Absent a stay

of the district court proceedings, the Plaintiffs in the underlying action will continue to



litigate their claims before this Court has an opportunity to address whether such
claims properly belong to them. Such a result will immediately cause irreparable
harm to Parametric’s right to manage its own legal affairs since Parametric will be
unable to retroactively undo Plaintiffs’ actions if this Court rules that Parametric has
the exclusive right to assert these claims.
5. The contact information of the attorneys for the parties is as follows:
Attorneys for Petitioners Turtle Beach Corporation and VTB Holdings, Inc.:

RICHARD C. GORDON, ESQ.
KELLY H. DOVE, ESQ.
SNELL & WILMER L.L.P.
3883 Howard Hughes Parkway
Suite 1100

Las Vegas, Nevada 89169
Telephone: (702) 784-5200

NEIL A. STEINER, ESQ.
DECHERT LLP

1095 Avenue of the Americas
New York, NY 10036
Telephone: (212) 698-3822

JOSHUA D. N. HESS, ESQ.
DECHERT LLP

One Bush Street, Suite 1600
San Francisco, CA 94104
Telephone: (415) 262-4583

Attorneys for Petitioners Kenneth Potashner, Elwood Norris, Seth Putterman,
Robert Kaplan, Andrew Wolfe, James Honoreé:

STEPHEN PEEK, ESQ.
ROBERT J. CASSITY, ESQ.



HOLLAND & HART LLP
9555 Hillwood Drive, 2d Floor
Las Vegas, Nevada 89134
Telephone: (702) 669-4600

JOHN P. STIGI Ill, ESQ.

SHEPPARD MULLIN RICHTER & HAMPTON LLP
1901 Avenue of the Stars, Suite 1600

Los Angeles, CA 90067

Telephone: (310) 228-3700

Attorneys for Real Parties In Interest:

DAVID C. O’MARA

THE O’MARA LAW FIRM, P.C.
311 East Liberty Street

Reno, NV 89501

Telephone: (775) 323-1321

RANDALL J. BARON

A. RICK ATWOOD, JR.
DAVID T. WISSBROECKER
DAVID A. KNOTTS

655 West Broadway, Suite 1900
San Diego, CA 92101
Telephone: (619) 231-1058

JOSEPH E. WHITE, HlI

JONATHAN M. STEIN

SAXENA WHITE P.A.

2424 North Federal Highway, Suite 257
Boca Raton, FL 33431

Telephone: (561) 394-3399

6. Plaintiffs were made aware of Defendants’ intention to move for relief
before this Court during the hearing before the district court on May 13, 2015.

Further, I informed Plaintiffs’ local counsel that we would be filing this motion on an



emergency basis on May 18th and provided a copy of this Motion immediately upon
filing with the Court.

7. This Request is made in good faith and will not result in prejudice to any

party.

/sl Richard C. Gordon
Attorney
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l. Introduction

Defendants” move for a stay of this action pending this Court’s adjudication of
Defendants’ pending Petition for Writ of Mandamus (the “Petition”). This action
arises out of breach of fiduciary duty claims asserted by certain shareholders of Turtle
Beach Corporation, formerly known as Parametric Sound Corporation (“Parametric”),
based on an allegedly dilutive stock issuance that Parametric provided as
consideration for a merger between a subsidiary of Parametric and a third party. The
Petition presents this Court with an important question, which has now been tracked
for en banc review, of whether such claims belong to Nevada corporations or whether
they belong to individual shareholders to assert directly. If this Court concludes that
the claims asserted here belong solely to Parametric, then prosecution of those claims
cannot be usurped by the individual Plaintiff shareholders without satisfying the
demand requirements under Nevada law. However, if Plaintiffs are permitted to
litigate these claims on their own behalves in the proceedings below before this Court
issues its ruling on who owns the claims, and thus has sole legal standing to pursue
them, then a ruling from this Court that these claims have always belonged to

Parametric will be rendered meaningless.

' For ease of reference, this motion continues the practice from the Petition of

referring to Petitioners as “Defendants” and Real Parties In Interest as
“Plaintiffs.”



Based on this reasoning, the district court initially granted a temporary stay of
proceedings on December 8, 2014. It then denied a request to extend the stay beyond
its expiration point on May 14, 2015, even though Plaintiffs were unable to advance
any new argument to suggest that the stay should expire. Instead, noting its concerns
about the time this Court might take to issue its decision, the district court directed
Defendants to seek such relief from this Court and issued an order on May 15, 2015,
which granted Defendants a limited stay of only five days to “seek a stay from the
Nevada Supreme Court on an emergency basis.” EX. A to Declaration of Brian C.
Raphel (“Raphel Decl.”), attached as Exhibit 1. Accordingly, Defendants request that
this Court issue an emergency order staying all further district court proceedings. This
stay is necessary to ensure that Plaintiffs do not cause irreparable harm to Parametric’s
corporate right to manage its own legal affairs by usurping legal claims that belong to
Parametric, a harm that would negate the Petition’s entire purpose, before the en banc
panel of this Court has had a sufficient opportunity to determine whether Plaintiffs
have any right to assert such claims on their own behalves under Nevada law. As set
forth more fully below, and as originally recognized by the district court, Defendants
satisfy all criteria for a stay under NRAP 8(c) and the request should be granted.

1. RELEVANT BACKGROUND
On November 26, 2014, this Court ordered additional briefing on Defendants’

Petition for Writ of Mandamus, or, in the alternative, Writ of Prohibition, which seeks
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a review of the district court’s determination that, despite Cohen v. Mirage Resorts,
Inc., 119 Nev. 1 (2003), individual shareholders of a specific company may directly
challenge a merger between a subsidiary of that company and a third party that did not
cause those shareholders to lose their stock or any other “unique personal property.”
Id. at 19. Following this Court’s decision to hear this Petition, Defendants filed a
motion to stay the district court proceedings on December 1, 2014, in which
Defendants noted that (1) a stay was necessary to protect Parametric’s corporate rights
pending this Court’s review, (2) denying a stay would cause irreparable harm to
Parametric, (3) granting a stay would cause no harm to Plaintiffs, and (4) that
Defendants had a presented a substantial case on the merits. See Raphel Decl. Ex. B.
Based on those arguments, the district court granted the motion on December 8, 2014,
and stayed all further proceedings for 90 days. That order was memorialized in an
Order dated February 2, 2015. See Raphel Decl. Ex. C. On February 17, 2015,
pursuant to stipulation by the parties, the district court further extended the stay until
May 15, 2015.

One week before the stay was set to expire, Plaintiffs informed Defendants that
they intended to object to any further extension of the stay. Accordingly, Defendants
filed a motion to extend the stay for an additional 90 days on May 11, 2015. Raphel
Decl. Ex. D. This motion incorporated each of the arguments from the prior motion

and noted that nothing had changed in these proceedings other than (1) briefing on the
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Petition had been completed before this Court and (2) that this Court had tracked the
Petition for en banc review. Id. Plaintiffs filed a one-paragraph opposition that
merely incorporated their prior opposition to the stay and did not make any new
arguments or allege that any circumstances had changed rendering the then-current
stay inappropriate. Raphel Decl. Ex. E. Nevertheless, the district court denied the
motion to extend the stay on May 13, 2015, based on its concern that this Court’s
deliberations would be “[p]okey or really slow” and that this Court previously
“screwed up one of [the district court’s] cases and the lawyers had three months to get
ready for trial so that [it could] comply with the five-year rule.” Raphel Decl. Ex. F at
5:2-9; 9:6-14; 9:24-10:2.% In an Order dated May 15, 2015, the district court granted
Defendants only five days to seek a stay from this Court “on an emergency basis.”
Raphel Decl. Ex. A.

I1l. ARGUMENT

A. Defendants Satisfied NRAP 8(a)(1) By First Moving For A Stay
Before The District Court.

Under NRAP 8(a)(1), a party must ordinarily move first in the district court for
a stay of proceedings pending the adjudication of an extraordinary writ. State ex rel.
Public Serv. Comm’n v. First Judicial Dist. Court, 94 Nev. 42, 44,574 P.2d 272, 273

(1978). Inthis case, the district court was not only first to consider a motion to stay, it

2 Notably, the length of an anticipated stay is not one of the factors to be

considered under Nevada Rule of Appellate Procedure 8(c).
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granted that initial motion and even extended it by stipulation of the parties to May 15,
2015. On May 13, 2015, however, although neither party identified any relevant
change in circumstances to lift the stay, the district court reversed course and suddenly
refused to extend that stay while this Court continued to consider the Petition. The
district court expressly stated that any further stay of proceedings must be obtained
from this Court. Raphel Decl. Ex. F at9. As Defendants have exhausted any hope of
obtaining relief from the district court, their request for stay is now properly before
this Court.

B. Defendants Satisfied NRAP 8(c).

Under Nevada Rule of Appellate Procedure 8(c), Nevada courts consider the
following four factors in evaluating whether to grant a stay pending the resolution of a

writ petition:® “

(1) whether the object of the appeal or writ petition will be defeated if
the stay or injunction is denied; (2) whether appellant/petitioner will suffer irreparable
or serious injury if the stay or injunction is denied; (3) whether respondent/real party
in interest will suffer irreparable or serious injury if the stay or injunction is granted;

and (4) whether appellant/petitioner is likely to prevail on the merits in the appeal or

writ petition.” NRAP 8(c); see also Hansen v. Eighth Judicial Dist. Court ex rel.

% Although this rule specifically addresses a stay of proceedings pending an
appeal, the Nevada Supreme Court has recognized that this rule also applies to
writ petitions challenging orders issued by the district courts. See Hansen, 116
Nev. at 657.
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County of Clark, 116 Nev. 650, 657 (2000). All four factors weigh in favor of
granting the stay.

1. The Object Of The Petition Will Be Defeated if the Stay Is Denied.

If this Court grants the Petition, it will mean that Plaintiffs’ breach of fiduciary
duty claims are derivative and belong to Parametric and not Parametric’s individual
shareholders. As the Petition sets forth, the fiduciary duties that Plaintiffs claim were
breached were owed to Parametric. See, e.g., Sweeney v. Harbin Elec., Inc., 2011 WL
3236114, at *3 n.1 (D. Nev. July 27, 2011) (“fiduciary duties are owed to the
corporation”) (internal quote omitted). If such duties were truly breached, resulting in
damage to Parametric and a consequential decrease in the value of all Parametric
stock, then Parametric has the exclusive right to assert and manage any claim to
recover for that loss.

The Petition’s object is the protection of that exclusive corporate right.
Individual shareholders, such as Plaintiffs, may not usurp corporate claims for their
own benefit and can only assert such claims derivatively on behalf of the corporation,
and even then only after certain factors are met. Shoen v. SAC Holding Corp., 122
Nev. 621, 633 (2006) (“because the power to manage a corporation’s affairs resides in
the board of directors, a shareholder must, before filing suit, make a demand on the
board, or if necessary, on the other shareholders, to obtain the action that the

shareholder desires”). But allowing Plaintiffs to continue to litigate this case for their
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personal benefit is irreconcilable with that corporate right. If this Court ultimately
concludes that only Parametric had the right to litigate these claims, such a ruling will
be rendered meaningless if Plaintiffs have already substantially litigated these claims
against Parametric and without any determination by the Company that such litigation
IS in its best interest. Granting the requested stay is the only way to protect
Parametric’s right to manage its own legal affairs at least until this Court has had an
opportunity to determine if the underlying action violates that right.

2. Defendants Will Suffer Irreparable Injury If The Stay Is Denied

A central aspect of the exclusive right of a corporation to manage litigation on
its own behalf is the notion that the corporation is entitled to decide whether litigation
Is in the best interests of the company. See, e.g., Shoen, 122 Nev. at 632 (“In
managing the corporation’s affairs, the board of directors may generally decide
whether to take legal action”). Plaintiffs have no similar obligation and, instead, seek
to further only their own, divergent pecuniary interests by demanding an unspecified
allocation of damages from the same company that would rightfully recover damages
if these claims were valid and asserted derivatively. Further, Plaintiffs have
subpoenaed banks and other financial advisors to Parametric, effectively depriving
Parametric of its right to decide if such efforts are worth the potential risk that such
actions may have on long-term relationships with these entities. To be clear, the

irreparable harm here is not the financial cost to Defendants of allowing Plaintiffs to
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run this litigation, although such costs are—and already have been—substantial, but
the loss of Parametric’s fundamental right to manage its own legal affairs and decide
which actions serve the Company’s best interests. If this Court ultimately concludes
that these claims belong to Parametric after this litigation is allowed to progress, it
will be too late for Parametric to decide retroactively whether any of the actions
already taken by the Plaintiffs were in the best interests of the Company. Plaintiffs
will have already made decisions that only Parametric had the right to make and the
deprivation of Parametric’s rights will be irreversible.

3. Plaintiffs Will Not Be Prejudiced By A Stay

In the district court proceedings, Plaintiffs conceded that a stay of proceedings
would not cause any prejudice to them. See Raphel Decl. Ex. G at 4.

4. Defendants Are Likely To Prevail On The Merits

Briefing has been completed on this Petition and Defendants respectfully
submit that they have established at least a substantial likelihood that they will prevail
on the merits. The parties are in agreement that Cohen, 119 Nev. 1, governs the
central question of whether Plaintiffs’ claims are derivative in nature. In their
opposition, Plaintiffs do not dispute that, under Cohen, a “dissenting shareholder” to a
corporate merger may directly challenge that merger only after establishing that he or
she “lost unique personal property—his or her interest in a specific corporation.”

Cohen, 119 Nev. at 19, 62 P.3d at 732. Here, Plaintiffs are not *“dissenting
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shareholders” of a company that merged with any other entity and, even if they were,
they have not sufficiently alleged that they “lost unique personal property.” To the
contrary, they owned stock only in a corporate parent of a merging company and they
presumably still hold that same stock today.

As set forth in more detail in the Petition, the only merger that occurred here
was between VTBH, a third party, and Paris Acquisition Corp. (“Paris”), a subsidiary
of Parametric. That merger took place pursuant to a “Merger Agreement” that
required Parametric to issue new stock to the former shareholders of VTBH as
consideration for the merger. The Merger Agreement did not cause Parametric to
merge when any company and it did not require any Parametric shareholders,
including Plaintiffs, to relinquish their stock. The transaction at issue involved both a
merger and a stock issuance, but Plaintiffs have never owned stock of either entity that
took part in the merger side of the transaction. Accordingly, Plaintiffs are not
dissenting stockholders to the merger between VTBH and Paris and have no personal
right to challenge it. See NRS 92A.315; NRS 92A.380(1)(a); NRS 92A.015(1).

Any alleged harm to Plaintiffs is simply the byproduct of Parametric’s decision
to issue new stock to VTBH’s for shareholders, which had, at most, a dilutive effect
on the value of Parametric’s stock. But a dilution in the value of the stock, even if
established, is not tantamount to a loss of “unique personal property.” Cohen, 119

Nev. at 19, 62 P.3d at 732; Sweeney v. Harbin Elec., Inc., 2011 WL 3236114, *2 (D.
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Nev. July 27, 2011) (equity dilution claims are derivative). Plaintiffs have not “lost”
any property. Recognizing the absence of any true loss of property, Plaintiffs resort to
an unprecedented theory that they effectively “lost” their Parametric stock because the
company in which they still hold stock is now somehow “new and different” from the
company in which they originally invested. See Ans. Br. at 3, 25. This argument is
not only unprecedented and unsupported by any authority, it is illogical and would
effectively eliminate derivative claims by impermissibly ceding every conceivable
fiduciary breach claim resulting from any transaction directly to shareholders so long
as they could vaguely argue that the company was somehow “different” after the
alleged breach. That is not the law in Nevada or any other jurisdiction, and for good
reason.

This Court has tracked this Petition for en banc review, which suggests that it
has already correctly recognized the importance of this case. Nev. Supreme Ct.
Internal Operating Proc., Rule 2(b)(2)(ii). Regardless of the outcome of the Petition,
this Court’s ruling could have a large and lasting impact on the legal rights of Nevada
corporations to manage their own legal affairs. Ata minimum, the proceedings in the
district court should be stayed so as to avoid violating Parametric’s corporate rights
while this Court carefully considers this important issue that will clarify those rights.
Because all four considerations weigh in favor of granting a stay, Defendants request

that this Court stay all further proceedings pending the resolution of the Petition.
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Submitted on May 18, 2015

SNELL & WILMER L.L.P.

By: _ /s/ Kelly H. Dove
RICHARD C. GORDON, ESQ.
KELLY H. DOVE, ESQ.

3883 Howard Hughes Parkway
Suite 1100

Las Vegas, Nevada 89169

NEIL A. STEINER, ESQ.
(Pro Hac Vice)

DECHERT LLP

1095 Avenue of the Americas
New York, NY 10036

JOSHUA D. N. HESS, ESQ.
(Pro Hac Vice)

DECHERT LLP

One Bush Street, Suite 1600
San Francisco, CA 94104

Attorneys for Petitioners Turtle Beach
Corporation and VTB Holdings Inc.

J. STEPHEN PEEK, ESQ.
ROBERT J. CASSITY, ESQ.
HOLLAND & HART L.L.P.
9555 Hillwood Drive, 2d Floor
Las Vegas, Nevada 89134

JOHN P. STIGI Ill, ESQ.

(Pro Hac Vice)

SHEPPARD, MULLIN, RICHTER, &
HAMPTON LLP

1901 Avenue of the Stars, Suite 1600
Los Angeles, CA 90067
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Attorneys for Petitioners Kenneth
Potashner, Elwood Norris, Seth Putterman,

Robert Kaplan, Andrew Wolfe, James
Honoré
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CERTIFICATE OF SERVICE
I, the undersigned, declare under penalty of perjury, that | am over the age of
eighteen (18) years, and | am not a party to, nor interested in, this action. On May 18,
2015, | caused to be served a true and correct copy of the foregoing PETITIONERS’
EMERGENCY MOTION TO STAY DISTRICT COURT PROCEEDINGS

PENDING APPEAL by the method indicated:

L BY FAX: by transmitting via facsimile the document(s) listed above to the
fax number(s) set forth below on this date before 5:00 p.m. pursuant to
EDCR Rule 7.26(a). A printed transmission record is attached to the file
copy of this document(s).
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BY EMAIL: by emailing a PDF of the document(s) listed above to the
email addresses of the individual(s) listed below:

Name Party E-mail Address

David C. O’Mara, Esq. Plaintiffs david@omaralaw.net

Valerie Weis (assistant) Plaintiffs val@omaralaw.net

David Knotts Plaintiffs DKnotts@rgrdlaw.com
Randall Baron Plaintiffs RandyB@rgrdlaw.com

Jamie Meske (paralegal) Plaintiffs JaimeM@rgrdlaw.com

Adam Warden Plaintiffs awarden@saxenawhite.com
Jonathan Stein Plaintiffs jstein@saxenawhite.com

Mark Albright Plaintiffs gma@albrightstoddard.com
Loren Ryan (paralegal) Plaintiffs e-file@saxenawhite.com

Steve Peek Defendants speek@hollandhart.com

Bob Cassity Defendants bcassity@hollandhart.com
Alejandro Moreno Defendants | amoreno@sheppardmullin.com
John P. Stigi Il Defendants | JStigi@sheppardmullin.com
Tina Jakus (assistant) Defendants | tjakus@sheppardmullin.com
Valerie Larsen (assistant) Defendants VLLarsen@hollandhart.com
Neil Steiner Defendants neil.steiner@dechert.com
Joshua Hess Defendants | Joshua.Hess@dechert.com
Brian Raphel Defendants Brian.Raphel@dechert.com
Reginald Zeigler (assistant) Defendants | Reginald.Zeigler@dechert.com

O BY OVERNIGHT MAIL: by causing document(s) to be picked up by an
overnight delivery service company for delivery to the addressee(s) on the
next business day.
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BY U.S. MAIL.: by placing the document(s) listed above in a sealed
envelope with postage thereon fully prepaid, in the United States mail at Las
Vegas, Nevada addressed as set forth below:

Honorable Elizabeth Gonzalez
Eighth Judicial District Court
Regional Justice Center

200 Lewis Avenue

Las Vegas, NV 89155
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BY ELECTRONIC SUBMISSION: submitted to the above-entitled
Court for electronic filing and service upon the Court's Service List for

the above-referenced case and the following list:

ALBRIGHT

G. Mark Albright, Esq.

801 South Rancho Drive, Suite D-4
Las Vegas, NV 89106

Email: gma@albrightstoddard.com

SAXENA WHITE P.A.

Jonathan M. Stein, Esq.

Adam Warden, Esq.

5200 Town Center Circle, Suite 601

Boca Raton, FL 33486

(Pro Hac Vice pending)

Email: jstein@saxenawhite.com
awarden@saxenawhite.com
e-file@saxenawhite.com

Attorneys for Kearney IRRV Trust

ALBRIGHT STODDARD WARNICK &

HOLLAND & HART LLP

J. Stephen Peek, Esq.

Robert J. Cassity, Esqg.

9555 Hillwood Drive, 2" Floor

Las Vegas, NV 89134

Email: speek@hollandhart.com
bcassity@hollandhart.com
VLLarsen@hollandhart.com

SHEPPARD MULLIN RICHTER &

HAMPTON LLP

John P. Stigi I, Esq.

Alejandro Moreno, Esqg.

1901 Avenue of the Stars, Suite 1600

Los Angeles, CA 90067

(Pro Hac Vice pending)

Email: jstigi@sheppardmullin.com
amoreno@sheppardmullin.com
tjackus@sheppardmullin.com

Attorneys for Kenneth Potashner, Elwood

Wolfe and James Honore

O’MARA LAW FIRM, P.C.

David C. O’Mara, Esq.

311 E. Liberty Street

Reno, NV 89501

Email: david@omaralaw.net
val@omaralaw.net

ROBBINS GELLER RUDMAN &

DOWD LLP

Randall Baron, Esqg.

David Knotts, Esq.

655 West Broadway, Suite 1900

San Diego, CA 92101

Email: DKnotts@rgrdlaw.com
randyb@rgrdlaw.com
JamieM@rgrdlaw.com

Counsel for Intervening
Plaintiffs/California Plaintiffs

DECHERT L.L.P.

Neil A. Steiner, Esq

1095 Avenue of the Americas
New York, NY 10036

Email: neil.steiner@dechert.com

Joshua D. N. Hess, Esq

Brian Raphel, Esg.

One Bush Street, Suite 1600

San Francisco, CA 94104

Email: Joshua.hess@dechert.com
Brian.Raphel@dechert.com
Reginald.Zeigler@dechert.com

Attorneys for Defendants Parametric
Sound Corporation, VTB Holdings, Inc.
and Paris Acquisition Corp

/s/ Ruby Lengsavath

An Employee of Snell & Wilmer L.L.P.

21661034
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