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IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

THE BANK OF NEW YORK MELLON 	) Case No. A-1 2-661179-C 
F/KJA THE BANK OF NEW YORK AS 	) 
TRUSTEE FOR THE HOLDERS OF THE ) Dept. No. XXXI 
CER-TIFICATES,_FIRST HORIZON 	) 
MORTGAGE PASS- 	 ) 
THROUGH CERTIFICATES SERIES 	) MOTION FOR SUMMARY JUDGMENT 
FHAMS 2005-AA5, BY FIRST HORIZON ) 
HOME LOANS, A DIVISION OF FIRST ) 
TENNESSEE BANK NATIONAL MASTER ) 
SERVICER, IN ITS CAPACITY AS AGENT ) 
FOR THE TRUSTEE UNDER THE ) 
POOLING AND SERVICING GREEMENT, ) 

) 
Plaintiff; 	 ) 

v. 	 ) 
) 

CATHERINE RODRIGUEZ; DOES I—X; and ) 
ROES 1 -10 inclusive, 	 ) 

) 
) 
) 
 ) 

COMES NOW Plaintiff, THE BANK OF NEW YORK MELLON F/K/A THE BANK OF 

NEW YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST 

HORIZON MORTGAGE PASS-THROUGH CERTIFICATES SERIES PRAMS 2005-AA5, BY 

FIRST HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE 

POOLING AND SERVICING GREEMENT, by and through its attorneys, McCarthy & Holthus, 

LLP, and moves the Court for summary judgment in favor of Plaintiff. This Motion is brought 

pursuant to NRCP 56(b) based upon the assertion that there is no genuine issue of material fact. 
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1 	This Motion is based upon this Notice, the attached Memorandum of Points and 

2 Authorities, and upon all pleadings and documents herein, as well as any argument that may be 

3 presented at the hearing of this, or any other motions/matters; the Court is requested to take 

4 judicial notice as appropriate. 

5 Dated: April 29, 2013 

6 
Christopher M. Hunter (NSB# 8127) 

7 
NOTICE OF HEARING ON MOTION 8 

9 
	PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion for 

10 Summary Judgment on for Hearing in Depaffinent XXXI on the 	4 	day of 

June 	, 2013 at the hour of  9 am , or as soon thereafter as may be heard. 

Dated: April 29, 2013 

 
 

et,g,t)  
Christopher M. Hunter (NSB# 8127) 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. FACTUAL BACKGROUND 

17 Accompanying the filing of this Motion is an Affidavit signed by Lacy Reasons, Assistant 

18 Secretary of Nationstar Mortgage LLC, servic,er for the Plaintiff; ("Affidavit"). As set forth in the 

19 Complaint and in the Plaintiffs Affidavit, Plaintiff asserts that the following facts are not in 

20 dispute: 

21 1. 	On or about April 21, 2005 Defendant, Catherine Rodriguez, executed a Note secured by a 

22 Deed of Trust on the real property commonly known as 6845 Sweet Pecan Street, Las Vegas, NV 

89149 ("Subject Property") for a loan currently in favor of Plaintiff. The Deed of Trust was 

24 recorded on April 27, 2005 in the official records of Clark County as document number 

20050427-0003843. A true and correct copy of the Note and Deed of Trust as attached as 

exhibits to the Plaintiff's Affidavit. 

27 2. 	Plaintiff is now, and at all times relevant to this action was the beneficial interest holder 

28 under the Deed of Trust. Plaintiff is entitled to enforce the Note and Deed of Trust. 
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1 3. 	Plaintiff has defaulted under the terms of the Note and Deed of Trust. The default began 

2 with the failure to make the monthly payments of $1,436.28 commencing on December 1, 2009 

3 and has continued to the present. 

	

4 4. 	The Deed of Trust provides, that, if the Trustor defaults in paying any indebtedness 

5 secured by the Deed of Trust, or in the perfounance of taut of the subject agreement or Deed of 

6 Trust, the entire principal and interest with all advances and fees and costs secured by the Deed of 

7 Trust, will upon notice to the Borrower, become immediately due and payable. 

	

8 5. 	. Plaintiff sent an acceleration letter on March 20, 2012 declaring all sums immediately due 

9 and payable and accelerated the loan. 

	

10 6. 	Plaintiff filed this action on May 3, ,2012. Defendant has not raised any material facts 

which would preclude entry of summary judgment in favor of Plaintiff. 

	

7. 	All exhibits referenced herein are attached to this Motion or the Affidavit. Plaintiff 

respectfully requests judicial notice of the deed of trust, as well as the other exhibits. NRS 

47.130; NRS 47.150; Jory v. Bennight, 91 Nev. 763, 766, 542 P.2d 1400, 1403 (1975). All 

recorded exhibits hereto should be judicially noticed because they are a public record in the Clark 

County Recorder's office. 

II. PLEADING STANDARD 

18 	Summary Judgment is appropriate and is authorized by NRCP 56 when no genuine issue 

19 remains for tria l  Summary Judgment is available to resolve issue of law where the facts are not 

20 in dispute. 2  

21 	Nevada Rule of Civil Procedure 56 (a) allows a claimant party to move the Court for 

22 Summary Judgment at any time .3  Summary Judgment is appropriate when the moving Party is 

23 entitled to judgment as a matter of law, and there are no genuine issues remaining for trial. 

24 Shepard v. Harrison, 100 Nev. 178 (1984). The purpose of Summary Judgment is to avoid 

25 unnecessary trials when they would serve no useful purpose, because there is no real dispute 

26 
Shepard v. Harrison 100 Nev. 178, 678 P.2d 670 (1984); Pacific Pool Constr. Co. V. McClain 's Concrete Inc. 101 

Nev. 557, 706 P.2d. 849 (1985). 
2  Molino v. Asher 96 Nev. 814,618 P.2d 878 (1980). 
3  Cummings v. City of Las Vegas Murr. Corp. 88 Nev. 479,499 13.2d. 650 (1972). 
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I about the facts of the case. Short v. Hotel Riviera, Inc., 79 Nev. 94 (1963). The Summary 

2 Judgment proceduie is not to decide any issue of fact which may be presented, but to discover if 

3 any real issue of fact exists. Dougherty v. Wabash Life Ins. Co.. 87 Nev. 32 (1971). The function 

4 of the Summ  ary Judgment proceeding is not to test the legal sufficiency of the complaint to state a 

5 claim. Force v. Peccole, 74 Nev. 64, (1958). Rather, it is to pierce the pleadings and to test 

6 whether, under the uncontroverted facts, one party is entitled to judgment as a matter of law. 

7 Nev.R.Civ.P. 56(e). The moving party bears the initial burden of establishing the nonexistence of 

8 any genuine issue of material fact. Pacific Pools Constr. Co. v. McClain 's Concrete, Inc. 101 

9 Nev. 557 (1985). 

10 	Once the moving party has met its burden, an adverse party may not rest upon the mere 

11 allegations or denials of the adverse party's pleadings, but the adverse party's response, by 

12 affidavits or as otherwise provided in this rule, must set forth specific facts demonstrating the 

13 existence of a genuine issue for trial. Nev.R.Civ.P.56(e). When this rule speaks of a "genuine" 

14 issue of material fact, it does so with the adversary system in mind. The word "genuine" has moral 

15 overtones; it does not mean a fabricated issue. Aldabe v. Adams, 81 Nev. 280, 402 P.2d 34 

16 (1965). In addition, the adverse party must come forward with documentation admissible in 

17 evidence in the form of specific facts to show the existence Of a genuine issue of material fact; 

18 otherwise the court is required to enter judgment according to the law. Nev.R.Civ.P.56(e); 

19 Posadas v. City of Reno, 109 Nev. 448, 452 (1991). Conclusory statements along with general 

20 allegations do not create an issue of material fact. Michaels v. Sudeck, 107 Nev.332 (1991). Not 

.21 only must the party opposing the motion set forth specific evidence, that evidence must be 

22 admissible as well. Posadas v. City of Reno, 109 Nev. 448, 452 (1991). The opposing party is not 

23 entitled to build a case on the gossamer threads of whimsy, speculation and conjecture. Collins v. 

24 Union Fed. Say. & Loan Ass'n, 99 Nev. 284, 662 P.2d 610 (1983). 

25 III. LEGAL ARGUMENT 

26 	Plaintiff is the holder of the first mortgage on the property commonly known as 6845 

27 Sweet Pecan Street, Las Vegas, NV 89149. As alleged in the Complaint, and admitted in the 

28 answer filed by Defendant, Defendant signed a Note in the principal amount of $269,000.00, 
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1 which was secured by a Deed of Trust recorded on April 27, 2005. The Note and Deed of Trust 

2 were subsequently assigned to Plaintiff, the party entitled to enforce the Note and Deed of Trust. 

3 	Defendant paid the installments of principal and interest which became due under the Note 

4 and Deed of Trust through December 1, 2009. Defendant has not made payments that have come 

5 due on or after December 1, 2009. 

	

6 	The attached payment history is provided to support the assertion that Defendant is in 

7 default under the terms of the Note and Deed of Trust. The payment history shows that no 

8 payments have been made on the property since December 1, 2009. According to the payment 

9 history, Defendant is currently due for all payments commencing December 1, 2009 to the 

10 present. As such, Plaintiff declared all sums under the Note and Deed of Trust immediately due 

11 and payable and accelerated all sums due in December 1, 2009. 

	

12 	Under the terms of the Note, admittedly signed by Defendant, if the default is not cured on 

13 or before the date specified in the note of acceleration, Lender at its option, may invoke the power 

14 of sale, including the right to accelerate full payment of the Note, and any other remedies 

15 permitted by Applicable Law. Plaintiff therefore seeks a judicial declaration that it is entitled to 

16 foreclose on its interest in the property. 

17 	The material issue of fact in a foreclosure claim is whether the trustor is in default at the 

18 time of foreclosure. There cannot be a wrongful foreclosure when the borrower is in default and 

19 the foreclosing party is entitled to enforce the Note and Deed of Trust as is Plaintiff herein. An 

20 action for the tort of wrongful foreclosure will only lie if the trustor or mortgagor can establish 

21 that at the time the power of sale was exercised or the foreclosure occurred, no breach of 

22 condition or failure of performance existed on the mortgagor's or trustor's part which would have 

23 authorized the foreclosure or exercise of the power of sale. Collins v. Union Federal Savings and 

24 Loan Ass 'n, 662 P.2d 610, 99 Nev. 284 (Nev. 1983). As Defendant is in default at the current 

25 time, Plaintiff is entitled to a judgment allowing it to exercise the power of sale under the terms of 

26 the Deed of Trust. 

	

27 
	

CONCLUSION 

	

28 
	

There are no genuine issues of fact in dispute. As such Plaintiff respectfully requests: 
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1. Plaintiff shall receive an Order and Judgment against Defendant Catherine Rodriguez, 

for the minimum sum of $269,000_00, plus all post-filing costs and attorney's fees, and 

interest from December 1, 2009, until paid in full, plus post-judgment interest on costs 

and attorney's fees from the date each was due until paid in full, for its costs incurred 

herein, including post-judgment costs, for its attorney's fees, including post-judgment 

attorney's fees, pursuant to the terms of the Note and Deed of Trust. 

2. Plaintiff shall receive an Order and Judgment that the Deed of Trust be foreclosed and 

directing a sale of the encumbered property and application of the proceeds of sale as 

provided in NRS 40.462 in satisfaction of the judgment herein; 

3. For immediate possession of the property following the sale; 

4. That the sums prayed for and alleged to be 'secured by the Property are secured and 

that the Deed of Trust is a valid lien on the Property described in the Complaint and on 

the whole thereof, and on the rents, issues, and profits of the Property, and all 

buildings and improvement thereon and fixtures attached thereto as used in connection 

with the Property; 

5. That the Deed of Trust be declared superior to any right, title, interest, lien, equity or 

estate of the Defendants; 

6. That the Defendants, and all persons claiming by, through or under them, or any of 

them, be foreclosed of and forever barred from any and all right, title, claim, interest, 

or lien in or to the Property or with respect thereto except such rights of redemption as 

they may have by law; 

7. That Plaintiff is granted any further relief in satisfaction of the judgment as may be 

permitted under Nevada law; 

8. That Plaintiff is entitled at its discretion to the appointment of a receiver to protect the 

Property from neglect and waste during the pendency of this action and to collect any 

rents to which any Defendants would be entitled; 
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1 	9. That if the proceeds of the sale do not satisfy Plaintiffs' judgment in full, the Plaintiff 

	

2 	may amend its complaint to include a deficiency judgment against Defendant, 

	

3 	Catherine Rodriguez for the remaining sums due and; 

	

4 	10. For such other and further relief as the court deems just and appropriate in the 

	

5 	circumstances. 

6 Dated: April 29,2013 	 McCarthy & Holthus, LLP 

By: 
Christopher M. Hunter(NSB# 8127) 

CERTIFICATE-OF SERVICE  

On April 30, 2013 I served the foregoing documents described as MOTION FOR 

SUMMARY JUDGMENT, on the following individuals by depositing true copies thereof in the 

United States mail at Las Vegas, Nevada, enclosed in a sealed envelope, with postage paid, 

addressed as follows: 
Via US Mail 

Tara Newberry Esq. 
7854W. Sahara Ave 
Las Vegas, NV 89117 
Attorney for defendant Catherine Rodriguez' 

	

18 	I declare under penalty of perjury under the laws of the United States of America 
19 that the foregoing is true and correct. 

	

20 
	

/s/Christina Reeves 

	

21 	 An Employee of McCarthy & 

	

22 
	 Holthus, LLP 
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Case No.: A-12-661179-C 
Dept No.: XXXI 

DEFENDANT'S OPPOSITION 
TO PLAINTIFF'S  
MOTION FOR 
SUMMARY JUDGMENT  

Hearing Date: June 4, 2013 
Hearing Time: 9:00 am 

Tara D. Newberry 
Nevada Bar No.: 10696 
CONNAGIIAN NEWBERRY LAW FIRM 
7854 West Sahara Avenue 
Las Vegas, NV 89117 
Telephone: (702) 608-4232 
Facsimile: (702) 946-1380 
Inewberry(ci),cnlawlv.com  
Attorneys for Defendant Catherine Rodriguez 

THE BANK OF NEW YORK MELLON 
F/KJA THE BANK OF NEW YORK AS 
TRUSTEE FOR THE HOLDERS OF THE 
CERTIFICATES, FIRST HORIZON 
MORTGAGE PASS-THROUGH 
CERTIFICATES SERIES FHAMS 2005-AA5, 
BY FIRST HORIZON HOME LOANS, A 
DIVISION OF FIRST TENNESSEE BANK 
NATIONAL MASTER SERVICER, IN ITS 
CAPACITY AS AGENT FOR THE 
TRUSTEE UNDER THE POOLING AND 
SERVICING AGREEMENT, 

Plaintiff, 
vs. 

CATHERINE RODRIGUEZ, REPUBLIC 
SERVICES; CITY OF LAS VEGAS; DOES I-
X, and ROES I-X, inclusive. 

28 	 Defendants. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
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1 
DEFENDANT'S OPPOSITION TO PLAINTIFF'S  

MOTION FOR SUMMARY JUDGMENT  

2 
COMES NOW Defendant, CATHERINE RODRIGUEZ, (hereinafter "the Defendant") 

3 
4 by and through her undersigned counsel Venicia G. Considine Esq., of the LEGAL Al 

5 CENTER OF SOUTHERN NEVADA, INC., and Tara D. Newberry of CONNAGHAN 

NEWBERRY LAW FIRM, and submits this Opposition to Defendant's Motion for Summary 

7 Judgment (hereinafter, the "Opposition"). Plaintiffs Opposition is made pursuant to NRCP 56, 

8 
NRCP 11, the Memorandum of Points and Authorities outlined below, as well as the Exhibits 

9 

10 attached hereto. 

11 
	

MEMORANDUM OF POINTS AND AUTHORITIES 

12 	 I. 	INTRODUCTION 

13 

14 
	Plaintiff, THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK 

15 AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON 

16 MORTGAGE PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST 

17 
HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

18 
19 MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE 

20 POOLING AND SERVICING AGREEMENT (hereinafter, "Plaintiff'), has filed a Motion for 

21 Summary Judgment (hereinafter, the "Motion") alleging that "there is no genuine issue of 

22 material fact." 111  In her Opposition, Defendant will demonstrate that there arc genuine issues of 

23 
material fact as to (1) whether Plaintiff is entitled to enforce the Note and Deed of Trust and (2) 

24 

25 whether Plaintiff has a valid security interest. 

26 II. 	DEFENDANT'S STATEMENT OF UNDISPUTED AND DISPUTED FACTS 

27 	Defendant provides the following response to Plaintiffs "1. Factual Background" 

28 
	

LI]  See Plaintiffs Motion, Pg. 1, line 27, filed herein on April 29, 2013. 
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commencing on page 2 of Plaintiffs Motion: 

1. Partially admitted in that Defendant executed a Note and Deed of Trust for the 6845 

Sweet Pecan Street, Las Vegas, NV 89149 property (hereinafter, "Subject Property") and 

partially controverted by Defendant's Statement of Facts 11 1 (No true and correct copie 

of the Note). 

2. Controverted by the Defendant's Statement of Facts IN 2-4. (Plaintiff was not beneficia 

interest holder at the time of the bankruptcy) 

3. It is not possible for this to be an undisputed fact, as Plaintiff appears to misstate it 

argument. However, if Plaintiff intended to claim Defendant defaulted, this i 

controverted by the Defendant's Statement of Facts 	2-4. (Plaintiff did not default as 

unsecured debt was discharged in bankruptcy) 

4. Partially admitted in that those were the terms of the Deed of Trust and controverted in 

Defendant's Statement of Facts VI 2-4. (Debt was discharged in bankruptcy) 

5. Admitted. 

6. Partially admitted in that Plaintiff filed original Complaint in May 2012 and controverted 

in Defendant's Statement of Facts 11N 12. (Defendant raised material facts at issue.) 

7. Controverted by the Defendant's Statement of Facts 1111-12. (Endorsements are no 

recorded, etc...) 

STATEMENT OF FACTS 

1. Defendant, Catherine Rodriguez, obtained a mortgage from First Horizon Home Loa 

Corporation on April 22, 2005 to purchase her home at 6845 Sweet Pecan Street, Las Vegas, 

Nevada 89149. Defendant signed an Adjustable Rate Note, Interest Only Addendum t 

Adjustable Rate Note, and Deed of Trust to lender First Horizon Home Loan Corporation. S 

Plaintiffs Amended Complaint, Exhibit 1. 

2. Defendant filed a Chapter 7 bankruptcy in the District of Nevada (Las Vegas) on May 20, 

2008. See Exhibit A. 

3. Defendant listed First Horizon Home Loan Corporation as a Creditor Holding Secured 

Claim and noticed First Horizon of the bankruptcy. See Exhibit B. Defendant also indicated in 
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her Statement of Intention that the property was claimed as exempt and the lien was to b 

avoided. See Exhibit C. 

4. Defendant was discharged from the bankruptcy on December 1, 2008. See Exhibit D. 

5. A Notice of Breach and Default and of Election to Cause Sale of Real Property Undei 

Deed of Trust was recorded with the Clark County Recorder's Office on March 18, 2010. S 

Exhibit E. The Notice lists Mortgage Electronic Registration Systems, Inc (hereinafter, 

"MERS") as Nominee for First Horizon Home Loan Corporation as holder of the obligation. Id. 

6. Defendant elected to participate in the Nevada Foreclosure Mediation Program in on 

April 13, 2010. See Exhibit F. 

7. On June 16, 2010, MERS recorded an Assignment of the Deed of Trust with the Clar 

County Recorder's Office. See Exhibit G. The Assignment was dated and notarized May 24, 

2010. Id. The document assigns "[a]ll beneficial interest under that certain Deed of Trust" t 

The Bank of New York Mellon from MERS. Id. 

8. The mediation took place on July 17, 2010, and at the time the servicer of my loan was 

MetLife. The mediator deteimined that MetLife did not provide the required document 

according to the rules, and issued a mediator's statement reflecting the deficiencies. 

Exhibit H I  

9. On August 3, 2010, Defendant was sent a letter from First Horizon Home Loans 

indicating that they could offer a trial modification, but offered a payment that was higher than 

what Defendant had previously paid. See Exhibit I. The document only gave Defendant until 

August 15, 2010 to accept the trial modification. Id. The correspondence confused Defendant 

because at mediation Met Life Home Loans claimed to own the loan. See Exhibit J. 
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1  Mediator's Statement was attached as Exhibit 4 to Petition for Judicial Review filed by MetLife in Case No. A-10- 
622878-J in the Eighth Judicial District Court County of Clark State of Nevada. 
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10. On August 11,2010, before the deadline to accept the trial modification had expired, 

MetLife Home Loans filed a Petition for Judicial Review Case No. A-10-622878-J, requesting 

certificate of completion to foreclose on Defendant's property. See Exhibit K. 

11. Judge Moseley denied MetLife's request and found in Defendant's favor at a hearing on 

September 16, 2010. See Exhibit L. Defendant was present at the hearing when the Flonorabl 

Judge Donald Mosley determined that MetLife had acted in bad faith and ordered that the Lette 

of Certification would not issue. See Exhibit J and Exhibit L. 

12. Sometime after March 21, 2011 another Breach and Election to sell was posted on 

Defendant's property and she again elected to participate in the Foreclosure Mediation Program. 

Another Nevada Foreclosure Mediation was held on October 6, 2011. See Exhibit J. 

13. A copy of the Note with a copy of an undated endorsement was supplied at this 

mediation. See Exhibit M. The endorsement states, "Pay to the Order of Nationstar Mortgage 

L LC. Id. 

14. The Amended Complaint in this filing includes a copy of the Note with a copy of an 

undated endorsement. See Plaintiff's Amended Complaint, Exhibit 1. 

15. This version of the endorsement is exactly the same except the endorsement is now in 

blank; "Nationstar Mortgage LLC" is missing. Id. 

16. Defendant filed her Answer to Plaintiffs Amended Complaint on February 15, 2013, 

asserting various denials and defenses, raising material issues of fact to be determined by the 

trier of fact in this case, a Nevada jury. 

IV. STANDARD OF REVIEW 

Regarding a Motion for Summary Judgment, NRCP 56(c) states in relevant part, "Nile 

judgment sought shall be rendered forthwith if the pleadings, depositions, answers to 
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interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment as 

matter of law." (Emphasis added). "Summary judgment is only appropriate if the pleadings an 

other evidence on file, viewed in a light most favorable to the nonmoving party, demonstrate that 

no genuine issue of material fact remains in dispute and the moving party is entitled to judgment 

as a matter of law." Schmidt v. Washoe County, 123 Nev. Adv. Rep. 16, 159 P.3d 1099, 1103 

(2007) (citing Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005); overrule 

on other grounds by Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. Adv. Rep. 21, 181 P.3d 

670, 672 (2008)). 

"Summary judgment is appropriate if, after viewing the record before the [court] in the light 

most favorable to the nonmoving party, 'no genuine issue of material fact exists, and the moving 

party is entitled to judgment as a matter of law.' Whether an issue of fact is material is 

controlled by the substantive law at issue in the case, and a factual dispute is genuine if 'the 

evidence is such that a rational trier of fact could return a verdict for the nonmoving 

party.' Maven Management v. Mt. Falls Acquisition Corp. 124 Nev. Adv. Rep. 67, 191 P.3d 

1189, 1192 (2008) (citing Wood v. Safeway, Inc. 121 Nev. 724, 729, 121 P.3d 1026, 1029 

(2005)). "A party is entitled to a trial when there is the slightest doubt as to any material facts." 

Dennison v. Allen Group Leasing Corp., 110 Nev. 181, 184, 871 P.2d 288, 290 (1994) (citing 

Walker v. American Bankers Ins., 108 Nev. 533, 536, 836 P.2d 59, 61 (1992)). 

To prevail on its Motion for Summary Judgment, Plaintiff must demonstrate that there is n 

genuine issue of material fact, even if all the pleadings and evidence on file are viewed in the 

light most favorable to Defendant. Plaintiff has failed to meet this burden, and the court should 

deny the instant motion or in the alternative stay this court's ruling until the Nevada Suprem 
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Court issues a ruling in the question certified by the Honorable Bruce A. Markel] In re Bryce L. 

Montierth and Maile L. Montierth, BK-S-11-27788-BAM, and until Defendant has had an 

opportunity to conduct discovery, as set forth below. 

V. 	ARGUMENT 

Due to the severe inconsistencies between Plaintiffs list of "Undisputed Facts" an 

Defendant's evidence attached hereto, there are genuine issues of material fact in this case. 

Defendant filed bankruptcy in 2008. At that point, MERS was the beneficiary of the Deed o 

Trust. Due to the inconsistent and undated endorsement stamps, it is unclear who held the Note. 

MERS did not assign the Deed of Trust until May 2010, nearly two years after the bankruptc 

discharge. 

The Nevada Supreme Court has held that when "MERS is the named beneficiary and 

different entity holds the promissory note, the note and the deed of trust arc split." Edelstein v. 

Bank of New York Mellon, 286 P.3d 249, 252 (Nev. 2012). Defendant argues the Note and Deed 

of Trust were split at the time of the bankruptcy filing because MERS was the named beneficia 

to the Deed of Trust and a separate entity held the promissory note. The attempt to reunify th 

Note with the Deed of Trust occurred after the discharge of the bankruptcy. Bank of New York 

Mellon did not hold a security interest at the time of the bankruptcy. The holder of Note at th 

time of the bankruptcy held an unsecured obligation, which was then discharged. 

The Bank of New York Mellon cannot foreclose because the obligation under the note was 

unsecured at the time of the bankruptcy filing. The deed of trust was held by a separate entity. 

The note was discharged and the deed of trust was satisfied. 

The Court further concluded, "such separation is not irreparable or fatal to either the 

promissory note or the deed of trust, but it does prevent enforcement of the deed of trust through 
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1 
foreclosure unless the two documents are ultimately held by the same party." Id at 260, quotinz 

2 Cervantes v. Countrywide Home Loans, Inc., 656 F.3d 1034, 1039 (9th  Cir. 2011). In thi, 

3 situation, the note and deed of trust cannot be reunified because note was discharged with othe 

4 unsecured debt and the deed of trust was satisfied. The documents cannot be held by the sana 

5 
party and therefore foreclosure is not an option. 

6 

7 
	Further, this question was certified to the Supreme Court by Bankruptcy Court Judge Bruc 

8 Markell on March 1.2013. In re Bryce L. Montierth and Maile L. Montierth, BK-S-11-27788 

9 BAM. See Exhibit N. Judge Markell requested the Nevada Supreme Court to answer wha 

10 happens when the note and deed of trust remains split at the time of foreclosure. Id at 1. In In r 

11 
12 Montierth, the debtors signed a promissory note and deed of trust in 2005. Id at 1.2 The deed 

13 of trust names MERS as the beneficiary. Id at 2. The Note was later negotiated to Deutsch 

14 Bank National Trust Company as Trustee for a mortgage pool trust. Id. The Montierths elected 

to participate in the Nevada Foreclosure Mediation Program after Deutsche Bank initiated 

foreclosure. Two mediations followed with no resolution 2  and the Montierths filed a Chapter 13 

bankruptcy. Id. When the bankruptcy was filed, Deutsche Bank held the note and MERS wa 

the beneficiary of the deed of trust. Id. An assignment from MERS to Deutsche Bank occurred 

after the filing of the bankruptcy. Id. The Nevada Supreme Court then published its Edelstein 

decision. Judge Markell points out the issue of whether and how a creditor can reunify a deed of 

trust and a promissory note. Id at 7. In re Montierth speaks to an issue during the pendency of 

the bankruptcy. Defendant's situation is slightly different. 

Defendant signed a note and deed of trust which were then split, the note going to an 

unknown entity and the MERS becoming the beneficiary of the deed of trust. In 2008, 

2  At a subsequent Petition lor Judicial Review, the court round that Deutsche Bank has not acted in good Faith at the 

mediation. Id at 2. 
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Defendant filed bankruptcy, listing the mortgage debt. Defendant was discharged. Defendan 

elected to participate in the Nevada Foreclosure Mediation program. After foreclosure ww 

initiated and after Defendant elected mediation, MERS assigned the Deed of Trust to Bank 

New York Mellon. Multiple non-judicial foreclosure attempts initiated by different servicers an 

resulting mediations deemed unsuccessful with regard to Defendant's loan pre-date this matter 3 . 

Now, Bank of New York Mellon is attempting to judicially foreclose on Defendant because i 

has been unable to receive a certificate of completion from the Foreclosure Mediation Program 

as a direct result of an inability to show a proper chain of title, and an enforceable security 

interest. Plaintiff is attempting to circumvent the pivotal foundation of litigation: standing. 

Currently, there is no answer from the Supreme Court on the question of reunification of th 

note and deed of trust post bankruptcy filing. Until the Nevada Supreme Court responds t 

Judge Markell's certified question, this court must stay any ruling on this matter, as the outcom 

of the case may have a direct impact Defendant's property rights. 

Furthermore, Defendant has presented sufficient evidence to demonstrate that there is 

genuine issue of material fact as to who is actually entitled to enforce the alleged note and 

security interest, despite the outcome of In re Montierth. In repeated non-judicial foreclosur 

attempts, various entities have claimed to be the holder of the note and the true party in interest. 

The Petition for Judicial review referenced herein named -MetLife Home Loans" as the tru 

party in interest, the Note produced at the October 2011 mediation alleges that Nationstar is thc 

true party in interest and Plaintiff in this case claims it is the true party in interest attaching ye 

another variation of the note to an Amended Complaint and this motion. The various "copies" o 

the original note are inconsistent and unreliable. 

3  There were document deficiencies at each of the mediations. 
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Should the Court be inclined to grant Plaintiffs Motion for Summary Judgment, Dcfendan 

would request a stay on ruling until discovery is conducted in this matter pursuant to NRCP 

56(0. While Defendant believes the foregoing sufficiently warrants a denial of Plaintiff 

motion for summary judgment, in the alterative, would ask the court to continue its ruling on th 

motion until discovery has been conducted. Specifically, Defendant would need the opportunit 

to depose the person most knowledgeable for Plaintiff, as well as individuals identified it 

Plaintiffs exhibits, including Lacy Reasons who provided an Affidavit in Support of Plaintiff 

Motion. Defendant should also be permitted to receive responses to requests for production o 

documents and answers to interrogatories regarding the issue of standing and ownership of th 

note. 

As stated by Plaintiff in her Affidavit attached hereto as Exhibit J, without conductin 

discovery in this case, Plaintiff cannot present by affidavit or produce evidence as to certain fact 

essential to justify, at least in part, an opposition to summary judgment regarding Plaintiff 

alleged right to enforce the security instrument. Those facts, among others, are: 

(a) Who owned the note at the time the Bankruptcy Case was filed 

(b) Why there appears to be variations of endorsement on the note produced to date 

(c) Among other facts that may arise in the course of discovery to shed light on the legal 

questions in this matter. 

See (Plaintiffs Affidavit: Exhibit J) 

"Where a party had not been dilatory in pursuing discovery and has demonstrated its 

diligence by requesting additional time to obtain depositions, it was an abuse of discretion to 

deny their request at such an early stage in the proceedings." Ameritrade, Inc. v. First Interstat 

Bank, 105 Nev. 696, 782 P.2d 1318 (1989). Discovery has not even begun in this matter, in fact, 

10 
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1 
	Plaintiff has yet to file a notice of 16.1 conference pursuant to NRCP 16.1(b)(1) or participate in 

discovery. Defense counsel has contacted Plaintiffs counsel regarding this issue and received 

3 response "consider this {email} our 16.1" on May 3, 2013 Exhibit 0. No JCCR has been file 

4 and Plaintiff has not provided Initial 16.1 disclosures. 

5 

	

6 
	Thus, there have been no opportunities for Defendant to depose witnesses or parties, or t 

7 propound discovery and even if the court is inclined to grant Plaintiffs motion, any ruling on th 

8 motion should be stayed until Defendant has the opportunity to conduct basic discovery tha 

9 would further support Defendant's opposition to this motion and would be likely to lead to 

10 discoverable evidence for Defendant's use at trial. Most of the documents at issue in this mattet 

11 
12 are in the exclusive control of Plaintiff, and without discovery, Defendant is substantiall 

13 prejudiced in presenting an adequate defense to Plaintiffs Complaint. 

	

14 
	

VI. CONCLUSION 

	

15 	Defendant has shown genuine issues of material facts through the use of Plaintiffs own 

16 
conflicting documents. This is true in that: 

17 

	

18 
	1. Defendant has brought to light numerous facts demonstrating that Plaintiff did not tak 

	

19 
	timely steps to reunify the mortgage documents prior to or during the Defendant' 

	

20 
	

bankruptcy; 

	

21 	
2. Defendant has brought to light the issue presented to the Nevada Supreme Court; when 

22 
note and deed of trust arc split at the time of the bankruptcy filing, the note is the 

23 

	

24 
	unsecured and in accordance with bankruptcy code, thereby discharged. 

	

25 
	

3. If the bankruptcy is discharged, does the discharge bar reunification of the note and dee 

	

26 	of trust? 

	

27 	
4. Even if a secure interest survived the bankruptcy matter, who is actually the true party in 

28 
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1 
	interest and demonstrable right to foreclose? 

2 
	Based on the above, Defendant has met her burden to set forth specific facts that demonstrate 

3 the existence of a genuine factual issue. At a minimum, Defendant requests this case to be 

4 stayed pending the decision of the Nevada Supreme Court on the question presented by the 

5 
Honorable Bruce Markell and until Defendant has had an opportunity to conduct discovery. 

6 
7 Further, Defendant is asking for leave to file an amended Answer in order to include all relevant 

8 facts and new counter claims based upon the evidence brought to light through Plaintiffs Motion 

9 for Summary Judgment. 

10 	
DATED this 16th 	day of May 2013. 

11 

12 

13 
	 Respectfully Submitted: 

14 
	

CONNAGHAN NEWBERRY 

15 

16 
	 Js/Tara D. Newberry 	 

TARA D. NEWBERRY, ESQ. 
17 
	

Nevada Bar No. 10696 
7854W. Sahara Ave. 

18 	 Las Vegas, Nevada 89117 

19 
	 Attorney for Defendants 
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1 

IRTIFICATE OF SERVICE 

. 	• iIE.REITY CERTIFY that en the 	'  d ay ( .4 	 2013, 1 :- e .rved a true and correct 

copy th" the titrewirw. 'DEFENDANT'S OPPOSI.TIONTO 	 M()TION VOR. 

SUMMARY JUDGMENT,  pursuant to NRCP 5(b)., by depositing for mailing in the United 

!:•; .•ates Man, with ogage .1111.ly prepaid. an  envelope containing the t-ltbove.-identitied docturtent at 

:8 Las Ve.tts.. Nevada. addressed to the following: 

.3 

4 

5 

.11 

1.2 

14 

.16 

17 

18 

19 

20 

21 

MeC.ARTH Y 	1TICS. L.I..1)  
Kristin A. Schuler-Hintz. Esq. 
9510 W. Sahara A e., Suite 110 
Las V e.s.as, NV 89117 

An I.:‘.mplOyee o`f 
CONNA6TIAX .  N PIWBERRY :[:/\ • 
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Case 08-15209-lbr Doc 6 Entered 05/21/08 09:58:18 Page 1 of 3 

UNITED STATES BANKRUPTCY COURT District of Nevada 

Notice of 
Chapter 7 Bankruptcy Case, Meeting of Creditors, & Deadlines 

A chapter 7 bankruptcy case concerning the debtor(s) listed below was filed on 5/20/08. 

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your Rights. 
All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below. NOTE: The staff of the 
bankruptcy clerk's office cannot give legal advice. Case documents may be viewed at www.nvb.uscourts.gov . 

Important Notice to Individual Debtors: Debtors who are individuals must provide government—issued photo identification and proof of 
social security number at the meeting of creditors. Failure to do so may result in dismissal of their case. 

See Additional Pages Reverse Side For Important Explanations and Notices 
Debtor(s) (narne(s) used by the debtor(s) in the last 8 years, including married, maiden, trade, and address): 
CATHERINE ANN RODRIGUEZ 
6845 SWEET PECAN STREET 
LAS VEGAS, NV 89149 

Case Number: 
08-15209—lbr 
Judge: LINDA B. RIEGLE 

Social Security/Taxpayer ID/Employer ID/Other Nos.: 
xxx—xx-9204 

Attorney for Debtor(s) (name and address): 
DONALD B. RANDLES 
8610 S.EASTERN AVE. SUITE 19 
LAS VEGAS, NV 89123 
Telephone number: (702)382-3335 

Bankruptcy Trustee (name and address): 
YVE'TTE WEINSTEIN 
6450 SPRING MTh RD #I4 
LAS VEGAS, NV 89146 
Telephone number: (702) 364-8919 

Meeting of Creditors 
Date: June 23,2008 	 Time: 01:00 PM 
Location: 300 Las Vegas Blvd., South, Room 1500, Las Vegas, NV 89101 

Presumption of Abuse under 11 U.S.C. § 707(b) 
See "Presumption of Abuse" on reverse side. 

The presumption of abuse does not arise. 

Deadlines: 
Papers must be received by the bankruptcy clerk's office by the following deadlines: 

Deadline to File a Complaint Objecting to Discharge of the Debtor or to Determine Dischargeability of Certain Debts: 8122/08 

Deadline to Object to Exemptions: 
Thirty (30) days after the conclusion of the meeting of creditors. 

Creditors May Not Take Certain Actions: 
In most instances, the filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the 
debtor's property. Under certain circumstances, the stay may be limited to 30 days or not exist at all, although the debtor can request the 
court to extend or impose a stay. If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be 
penalized. Consult a lawyer to determine your rights in this case. 

Please Do Not File a Proof of Claim Unless You Receive a Notice To Do So. 

Creditor with a Foreign Address: 
A creditor to whom this notice is sent at a foreign address should read the information under "Do Not File a Proof of Claim at This Time" 
on the reverse side. 

Address of the Bankruptcy Clerk's Office: 
300 Las Vegas Blvd., South 
Las Vegas, NV 89101 
Telephone number: (702)388-6257 

For the Court: 
Clerk of the Bankruptcy Court: 

g & al 	lett 

V 
Mary A. Schott 

Hours Open: Monday — Friday 9:00 AM — 4:00 PM Date: 5/21/08 

Ex 15 Pg 0000015 
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Case 08-15209-lbr Doc 6 Entered 05/21/08 09:58:18 Page 2 of 3 

. 	 . 	. 

Filing of Chapter 7 	A bankruptcy case under Chapter 7 of the Bankruptcy Code (title 11, United States Code) has been filed in this court 
Bankruptcy Case 	by or against the debtor(s) listed on the front side, and an order for relief has been entered. 

Legal Advice 	The staff of the bankruptcy clerk's office cannot give legal advice. Consult a lawyer to determine your rights in 
this case. 

Creditors Generally 	Prohibited collection actions are listed in Bankruptcy Code §362. Common examples of prohibited actions include 
May Not Take Certain contacting the debtor by telephone, mail or otherwise to demand repayment; taking actions to collect money or 
Actions 	 obtain property from the debtor; repossessing the debtor's property; starting or continuing lawsuits or foreclosures; 

and garnishing or deducting from the debtor's wages. Under certain circumstances, the stay may be limited to 30 
days or not exist at all, although the debtor can request the court to extend or impose a stay. 

Presumption of Abuse If the presumption of abuse arises, creditors may have the right to file a motion to dismiss the case under § 707(b) of 
the Bankruptcy Code. The debtor may rebut the presumption by showing special circumstances. 

Meeting of Creditors 	A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor (both spouses 
in a joint case) must be present at the meeting to be questioned under oath by the trustee and by creditors. Creditors 
are welcome to attend, but are not required to do so. The meeting may be continued and concluded at a later date 
without further notice. 

Do Not File a Proof of There does not appear to be any property available to the trustee to pay creditors. You therefore should not file a 

Claim at This Time 	proof of claim at this time. If it later appears that assets are available to pay creditors, you will be sent another notice 
telling you that you may file a proof of claim, and telling you the deadline for filing your proof of claim. If this 
notice is mailed to a creditor at a foreign address, the creditor may file a motion requesting the court to extend the 
deadline. 

Discharge of Debts 	The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that you may 
never try to collect the debt from the debtor. If you believe that the debtor is not entitled to receive a discharge under 
Bankruptcy Code §727(a) or that a debt owed to you is not dischargeable under Bankruptcy Code §523(a)(2), (4), or 
(6), you must start a lawsuit by filing a complaint in the bankruptcy clerk's office by the "Deadline to File a 
Complaint Objecting to Discharge of the Debtor or to Determine Dischargeability of Certain Debts" listed on the 
front side. The bankruptcy clerk's office must receive the complaint and any required filing fee by that Deadline. 

Exempt Property 	The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and distributed 
to creditors. The debtor must file a list of all property claimed as exempt. You may inspect that list at the bankruptcy 
clerk's office. If you believe that an exemption claimed by the debtor is not authorized by law, you may file an 
objection to that exemption. The bankruptcy clerk's office must receive the objections by the "Deadline to Object to 
Exemptions" listed on the front side. 

Bankruptcy Clerk's 	Any paper that you file in this bankruptcy case should be filed at the bankruptcy clerk's office at the address listed 
Office 	 on the front side. You may inspect all papers filed, including the list of the debtor's property and debts and the list of 

the property claimed as exempt, at the bankruptcy clerk's office or at www.nvb.uscourts.gov . 

Creditor with a 	Consult a lawyer familiar with United States bankruptcy law if you have any questions regarding your rights in this 

Foreign Address 	case, 
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Case 08-15209-lbr Doc 6 Entered 05/21/08 09:58:18 Page 3 of 3 

EXPLANATIONS 
(CONTINITRD) 	 Ft9A (COrtriql Frirm qA) (12/07)1  

Trustee Information The United States Trustee has appointed the herein named person as interim trustee effective the date of filing as 
shown on page 1 of this form. The case is covered by a trustee's blanket bond, the original of which is on file with 
the court. 

The trustee may abandon property of the estate that is burdensome or is of inconsequential value and benefit to the 
estate without further notice of abandonment, pursuant to II U.S.C. Section 554(a). Further notice will be provided 
upon request only. Any non—exempt property scheduled, but not administered at the time of closing of a case will be 
deemed abandoned pursuant to II U.S.C. Section 554(c). 

Please note that the trustee may use, sell or lease all non—exempt property of the estate which has an aggregate value 
of less than $2,500 WITHOUT FURTHER NOTICE TO CREDITORS. Pursuant to Federal Bankruptcy Rule 
6004(d) any objection to the sale of estate property may be filed and served by a party in interest within 25 days of 
the mailing of this Notice of Commencement of Case. 

Refer to Other Side for Important Deadlines and Notices 
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Case 08 - 152091br Doc 1 Entered 05/20/08 21:52:28 Page 15 of 39 

1160 (Off-trial Form 60) (121011 

In re 	Catherine Ann Rodriguez 
	

Case No. 	  

Debtor 

SCHEDULE D - CREDITORS HOLDING SECURED CLAIMS 

State the name, mailing address, including zip code, and last four digits deny account number of all entities holding claims secured by property of the debtor as of 
the date of filing or the petition. The eomplato account number or any account the debtor has with the creditor is uscfnl to the trustee and the creditor and may be provided 
if the debtor chooses to do so. List creditors holding all types of secured interests such as judgment liens, garnishments, statutory liens, mortgages, deeds ()thrust, and 
other security interests. 

List creditors in alphabetical order to the extent practicable. Ifs minor child is a creditor, the child's initials and the name and address of the child's parent or 
guardian, such as "A.D., a minor child, by John Doe, guardian." Do not disclose the child's name. See, 11 U.S.C. I 12 and l'ed. R. Bankr. P. 1007(m). Wall secured 
creditors will not fit on this page, use the continuation sheet provided. 

If any entity other than a spouse in a joint ease miry be jointly liable on a claim, place an 'X" in the column labeled "Codebtor ,include dro entity on the appropriate 
schedule of creditors, and complete Schedule 1.1 Codcbtors. If a joint petition is filed, state whether the husband, wife, both of than, or the marital community may be 
liable on each claim by placing an 'I l'',"W", '1", or 'C" in the column labeled "Ilosband, Wife, Joint, or Community". 

the claim is contingent, place an "X" in the column labeled "Contingent". If the claim is unliquidated, place an "X" in the column labeled "Unliquidatcd". II' the 
claim is disputed, place an "X" ill the column labeled "Disputed". (You may need to place an 'X" in more than one of these three columns.) 

Total the columns labeled "Amount of Claim Without Deducting Value of Collateral" and "Unsecured Portion, if Any" in the boxes labeled "Total(s)' on the hist 
sheet of the completed schedule. Report the total from the column labeled "Amount of Claim' also on the Summary of Schedules and, if the debtor is an individual with 
primarily consumer debts, report the total from the column labeled "Unsecured Portion' on the Statistical Summary orCcrtain Liabilities and Related Data. 

o Check this box if debtor has no creditors holding secured claims to report on this Schedule!). 

CREDITOR'S NAME 
AND MAILING ADDRESS 

INCLUDING ZIP CODE, 
AND ACCOUNT NUMBER 

(See instructions above.) 

C 
0 
0 
E 
a 
T 
o 
n 

H 

w 
J 
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I•tosoartrl, Nile. Joint. &Community C 
O 
N 
T 

I  ti 
o 
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U 
u 
t. 
I 

Q  U 
I 
0 
A 
T 
E 
o 

D 
t 
S 
p 

u  T 
E 
0 

AMOUNT OF 
CLAIM 

wratoui 
DF.DUCTING 
VALUE OF 

COLLATERAL 

UNSECURED 
PORTION, IF 

ANY 

DATE CLAIM WAS INCURRED, 
NATURE OF LIEN, AND 

DESCRIPTION AND VALUE 
OF PROPERTY 

SUBJECT TO LIEN 

Account No. xxxxxxxxx4520 

. 

HOME MORTGAGE 

REAL ESTATE 

289,000.00 Unknown 

FIRST HORIZON 
PO BOX 830148 
Irving, TX 75063 

7 Value $ 	 Unknown 

Account No. 

Wino $ 

Account No. 

Value $ 

Account No. 

Value $ 

0 	continuation sheets attached 

Subtotal 

(Total of this page) 

Total 

(Ninon on Summary of Schedules) 

269,000.00 0.00 

269,000.00 0,00 

Copyright (c) 1098.2008 • Bost Case Solutions • Evanston, Ii. • MOO) 402.8007 
	 Bost Case Etaniquptcy 
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Catherine Ann Rodriguez 
Debtor 

Lessor's Name 

Signature Is/ Catherine Ann Rodriguez 

Description of Leased 
Property  

-NONE- 

Date May 20, 2008 

Lease will be 
assumed pursuant 
to I I U.S,C. 
362(11)(1)(A)  

Case 08-15209-lbr Doc 1 Entered 05/20/08 21:52:28 Page 34 of 39 

Faint 8 
( 10.105) 

United States Bankruptcy Court 
District of Nevada 

In re Catherine Ann Rodriguez 

 

Case No. 

Chapter 

  

 

Debtor(s) 

CHAPTER 7 INDIVIDUAL DEBTOR'S STATEMENT OF INTENTION 

• I have filed a schedule of assets and liabilities which includes debts secured by property of the estate. 

0 	I have filed a schedule of executory contracts and unexpired teases which includes personal property subject to an unexpired lease. 

• I intend to do the following with respect to property of the estate which secures those debts or is subject to a lease: 

Description of Secured Property Creditor's Name 
Property will be 
Surrendered 

Properly 
is claimed 
as exempt 

Property will be 
redeemed 
pursuant to 
II U.S.C. 4 722 

Debt will be 
reanirmed 
pursuant to 
Ii U.S.C. § 524(c) 

REAL ESTATE FIRST HORIZON X 
(avoid lien) 

21 

software Copyfieht (e) 1908-2008 Bast Case Satutaans - Evanston, It (0110) 4924037 
	 Met Cage lianlatOtcY 
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Case 08-15209-lbr Doc 26 Entered 12/01/08 15:27:19 Page 1 of 2 

818 (Official Form 18) (12/07) 

United States Bankruptcy Court 

District of Nevada 
Case No. 08-15209—lbr 

Chapter 7 

In re: Debtor(s) (name(s) used by the debtor(s) in the last 8 years, including married, maiden, trade, and address): 

CATHERINE ANN RODRIGUEZ 
6845 SWEET PECAN STREET 
LAS VEGAS, NV 89149 

Social Security No.: 
xxx—xx-9204 

Employer's Tax ID. No.: 

DISCHARGE OF DEBTOR 

It appearing that the debtor is entitled to a discharge, 

IT IS ORDERED: 

The debtor is granted a discharge under section 727 of title 11, United States Code, (the Bankruptcy Code), 

Dated: 12/1/08 BY THE COURT 

fq„7  g Seat 

Mary A. Schott 
Clerk of the Bankruptcy Court 

SEE THE BACK OF THIS ORDER FOR IMPORTANT INFORMATION. 
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Case 08-15209-lbr Doc 26 Entered 12/01/08 15:27:19 Page 2 of 2 

B18 (Official Form 18) (12/07) — Cont. 

EXPLANATION OF BANKRUPTCY DISCHARGE 
IN A CHAPTER 7 CASE 

This court order grants a discharge to the person named as the debtor. It is not a dismissal of the case and it 

does not determine how much money, if any, the trustee will pay to creditors. 

I 	• 	toil 	Is 	 ?$I.$I 

The discharge prohibits any attempt to collect from the debtor a debt that has been discharged. For example, a 

creditor is not permitted to contact a debtor by mail, phone, or otherwise, to file or continue a lawsuit, to attach wages 

or other property, or to take any other action to collect a discharged debt from the debtor. [In a case involving 

community property: There are also special rules that protect certain community property owned by the debtor's 

spouse, even if that spouse did not file a bankruptcy case.] A creditor who violates this order can be required to pay 

damages and attorney's fees to the debtor. 

However, a creditor may have the right to enforce a valid lien, such as a mortgage or security interest, against 

the debtor's property after the bankruptcy, if that lien was not avoided or eliminated in the bankruptcy case. Also, a 

debtor may voluntarily pay any debt that has been discharged. 

Debts That are Discharged  

The chapter 7 discharge order eliminates a debtor's legal obligation to pay a debt that is discharged. Most, but 

not all, types of debts are discharged if the debt existed on the date the bankruptcy case was filed. (If this case was 

begun under a different chapter of the Bankruptcy Code and converted to chapter 7, the discharge applies to debts 

owed when the bankruptcy case was converted.) 

)Debts That are Not Discharged, 

Some of the common types of debts which are riot discharged in a chapter 7 bankruptcy case are: 

a. Debts for most taxes; 

b. Debts incurred to pay nondischargeable taxes; 

c. Debts that are domestic support obligations; 

d. Debts for most student loans; 

e. Debts for most fines, penalties, forfeitures, or criminal restitution obligations; 

f. Debts for personal injuries or death caused by the debtor's operation of a motor vehicle, vessel, or aircraft 

while intoxicated; 

g. Some debts which were not properly listed by the debtor; 

h. Debts that the bankruptcy court specifically has decided or will decide in this bankruptcy case are not 

discharged; 

i. Debts for which the debtor has given up the discharge protections by signing a reaffirmation agreement in 

compliance with the Bankruptcy Code requirements for reaffirmation of debts; and 

j. Debts owed to certain pension, profit sharing, stock bonus, other retirement plans, or to the Thrift Savings 

Plan for federal employees for certain types of loans from these plans. 

This information is only a general summary of the bankruptcy discharge. There are exceptions to these 

general rules. Because the law is complicated, you may want to consult an attorney to determine the exact 

effect of the discharge in this case. 
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LM181 900 
FIRST 

 HORIZON. 
HOME LOANS 

First Hodson 
Home Loan Corporation 

4000 Horizon:Way 
Irving, Tens 75063 

%rms. ihhtc. com  

August 03, 2010 

Catherine Rodriguez 
6845 Sweet Pecan St 
Las Vegas, NV 89149-3040 

Dear Catherine Rodriguez ; 

We have good news about providing you a more affordable mortgage. 
You are eligible for the Trial Period Modification. 

Please carefully read the enclosed Trial Period Agreement. The 
monthly trial period payments are based on the income information 
that you previously provided. These payments are an estimate of what 
your payment(s) will be IF we are able to modify your loan under the 
terms of the program. Defaulting on this Trial Period Modification 
eliminates the opportunity for a modification of your lean terms. 
Please read all enclosed documents provided and make sure you 
understand the statements set forth in the Dian. 

Step 1 - Accept the Trial Period Plan Offer 

To accept this offer and enter into the Trial Period Modification, 
all borrowers must sign both copies of the enclosed Trial Period 
Plan. You must then return BOTH signed copies to us - along with your 
first trial period payment in the amount of $ 1,460.00 - no later than 
08/15/10. 

Step 2 - Make Your Trial Period Payments On Time 

Your remaining trial period payments in the amount of $ 1,460.00 will 
be due on or before 09/15/10. Your trial period payments should be 
sent instead of - NOT IN ADDITION TO - your normal monthly mortgage 
payments. 

By no later than 08/15/10, please mail two signed copies of the Trial 
Period Plan and your first trial period payment to 

First Horizon Home Loans 
cc 6207 
4000 Horizon Way Ste. 100 
Irving, TX 75063 

EXHIBIT ^4" 
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PAI FIRST 
Lei HORMON. 

Homaoms 

Brat Horizon 
Home Loan Corporution 

4000 Horizon Way 
Irving, Tcoit 75053 

www.fhhlccom 

Page 2 

Step 3 - Contact Us 
Once your final payment has been submitted, contact us for a re-
review of your modification. 

If you have any questions, please contact us at (800) 364 - 7662 

Respectfully, 

Loss Mitigation Specialist 

LM181-003 TWX 
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FIRST 
riaai HORrZON. 

Homs LOANS 

First Horizon 
Homo Loan Ouporation 

4000 Horizon Wray 
Tom 7100 

www.fhbiccom 

Page 3 

TRIAL PERIOD PLAN/MODIFICATION AGREEMENT. The Trial P
eriod Plan is 

the first step. If/Once we are able to finalize your
 modified loan 

terms; we will send you a loan modification agreement ("Mo
dification 

Agreement"), which will reflect the terms of your modi
fied loan. 

In addition to successfully completing the trial perio
d, you will 

need to sign and promptly return to us both copies of 
the 

Modification Agreement or your loan will not be modifi
ed. 

NEW PRINCIPAL BALANCE. Any past due amounts as of the
 end of the 

trial period, including unpaid interest, real estate t
axes, insurance 

premiums and certain assessments paid on your behalf t
o a third 

party, will be added to your mortgage loan balance (th
e "Peat Due 

Axrearage Amount"). 

FEES AND COSTS. Should a modification of your loan be
 approved; 

outstanding fees and costs will be assessed. The total
 outstanding 

amount of these costs will be required to be included 
upfront In 

order to complete the modification process. 

EST/MATED MONTHLY PAYMENT. At this time, we are not 
able to 

calculate precisely the Past Due Arrearage Amount or t
he amount of 

the modified loan payment that will be due after suc
cessful 

completion of the trial period. However, based on i
nformation we 

currently have, your trial period payment may be close to your 

modified loan payment. As we near the end of the
 trial period, we 

will calculate any past due amount to determine your n
ew permanent 

monthly payment and other modified loan terms. 

ESCROW ACCOUNT. The terms of your Trial Period Plan and your 

Modification Agreement may require the servicer to 
set aside a 

portion of your new monthly payment in an escrow accou
nt for payment 

of your property taxes, insurance premiums and other required fees. 

Your current loan may also require escrows. If it does 
not, the 

previous waiver of escrows is cancelled under your Trial Period Plan. 

First Horizon Home Loans will draw on this account to 
pay your real 

estate taxes and insurance premiums as they come due. 
Please note 

that your escrow payment amount will adjust if your ta
xes, inaurance 

premiums and/or assessment amounts change, so the amount of your 

monthly payment that the servicer must place in escrow
 will also 

adjust as permitted by law. This means that your month
ly payment may 

change. Your monthly escrow payment of $ 246.6B is inc
luded 

in your trial payment amount. 

CREDIT COUNSELING. If you have very high levels of 
debt, you will be 

required to obtain credit couneeling and provi
de the HUD completed 

certification letter prior to the completion of your t
rial period 

agreement. 
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FIRST 
rde. HOREON- 

HOME LOANS 

First Horizon 
lionie Loan Corporaiian 

4000 Horizon Way 
Irving, Texas 75063 

www.fhblc.cora 

Page 4 

CREDIT REPORTING. During the trial peried, we will report your loan 

as delinquent to the credit reporting agencies even if you make your 

trial period payments on time. However, after your loan is modified, 

we will only report the loan as delinquent if the modified payment is 

not received in a timely manner. 

LM182-005 TWX 
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Catherine Rodriguez 
Loan Number 0053334520 
August 03, 2010 
Page Three 

FORBEARANCE AGREEMENT: 

PLAN DATE 
	AMT 
	 PLAN DATE 
	AMT 

01 	08/15/10 
	

1,460.00 
	 02 	09/15/10 
	

1,460.00 

03 	10/15/10 
	1,460.00 
	 04 	11/15/10 
	

13,938.01 

I understand and acknowledge the terms of this agreem
ent executed 

by my/our hand(s) this 	 day of 	 , 20__. 

Return to: 
First Horizon Home Loans 
Attention: COLLECTIONS 
4000 Horizon Way, Suite 100 
Irving, TX 75063 

Catherine Rodriguez 

Accepted by First HOrizon Home Loans 

Loan Counselor's Signature 
	 Date 

LM006-005 TWX 

Ex 15 Pg 0000034 



35 

EN.  FIRST 
ri HORrZON. 

HOMB LOANS 

Fist Horizon 
Home Loan Corporation 

4000 Horizon Way 
Irving, Texts 7500 

www.fithic.corn 

Frequently Aaked Questions: 

Q. What if my trial period payment is less than 
the payment I 

currently owe on my loan? 

We will add the difference between the monthly p
ayment that you 

currently owe on your loan and the trial period 
payment to your 

loan balance and allow you to pay it over the re
mainder of the 

modified loan term, 

Q. Will a foreclosure Occur if I participate in 
the Trial Period 

Modification? 

As long as you comply with the terms of the Trial P
eriod Plan, we 

will not start foreclosure proceedings or conduc
t a foreclosure 

sale if foreclosure proceedings have started. I
f you fail to 

comply with the terms of the Trial Period Plan, 
your loan will be 

enforced according to its original terms, which 
could include 

foreclosure. 

Q. What happens to my trial period payments if I
 do not comply with 

the terms of the Trial Period Plan? 

Your trial period payments will be applied to yo
ur existing loan 

according to the terms of your loan document
s. 

Q. If I get a Trial Period Modification, caft my 
modified loan terms 

ever revert to the original terms? 

No. This i$ one of the advantages of the Trial P
eriod Modification. 

Once your loan is modified, the ftew terms stay i
n place for the 

remainder of your loan. 

Q. Do all borrowers have to sign the Trial Perio
d Plan and other 

documents? 

Unless a borrower or co -borrower is deceased, all borrowers who 

signed the original loan documents or their
 duly authorized 

representative(s) must sign the Trial Period Pla
n, the Modification 

Agreement and all other required modificati
on documents. Contact 

your servicer if it would be difficult or 
impossible for you to 

comply with this requirement. 

Q. Could my trial period payment be more than my
 current payment? 

Yes. For example, if your current payment does 
not include an 

escrow payment and you are now required to make 
monthly escrow 

payments, your trial rpriod payment could be higher than your 

current payment. Note, however, that t
he increase in your payment 

under these circumstances would be offse
t by other tax and 

insurance bills you would no longer ha
ve to pay directly as we will 

pay those for you out of your escrow account
. 

LM183-004 TWX 
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Addendum to Special Forbearance Plan 

You have agreed to enter into a Loss Mitigation Special 

Forbearance Type II Plan. Compliance With this plan will give 

you the opportunity to save your rionie. 

As per our discussion as of the date of this agreement, you wil
l 

comply with all terms set forth in the Forbearance Type 11 

agreement. Should you comply with the scheduled payments, First 

Horizon will re-conoider you for further options prior to the 

last Balloon payment scheduled. We will convert the Special 

Forbearance Type II Plan to one of the following options: 

1. Mortgage Modification: If you can make the payments on your 

loan, but you do not have enough money to bring your account 

current, First Horizon may be able to change one or more 

terms of your original loan to make the payments more 

affordable. 

• Partial Claim Advance: If your mortgage is HUD insured, you 

may qualify for an interest-free loan to bring your account 

current. The repayment of this loan may be delayed for 

several years. 

While complying with the Loss Mitigation Special Forbearance 

Type II Plan, late fees will not be assessed. Should you be 

offered one of the above options, please be advised that any 

foreclosure cost and fees will be collected as part of the 

agreement. The options available to you will be reviewed in the 

ordered mentioned above. 

Should you fail to comply: As we discussed, should you not be 

able to meet the requirements of the Special Forbearance Type II 

Plan, the following options are available to avoid foreclosures
 

1. Sale: If you can no longer afford your home, First Hor
izon 

will work with you allow time to find a purchaser and pay 

off the total amount owed. You will be expected to obtain 

the services of a real estate professional who can 
aggressively market the property. This is subject to 

foreclosure timeframes and action. 

2. Pre-Foreclosure Sale or Short Payoff: If the propertyls
 sales 

value is not enough to pay the loan in full, First Horizon 

may be able to accept less than the full amount owed. This 

option can also include a period of time to allow your real 

estate agent to market the property and find a qualified 

buyer. Monetary help may also be available to pay other lien 

holders and/or help toward paying your moving costs. 

3, Deed-in-lieu: First Horizon may agree to allow you to 

voluntarily "give back" your property and forgive the d
ebt. 

Although this option sounds 1.1.ce the easiest way out fo
r you, 

generally, you must attempt to sell the home for its fair
 

market value for at least 90 days before First Horizon will 

consider this option. Also, this option may not be available 

if you have liens such as judgments of other creditors, 
second mortgages, and ITS or State Tax liens, 

36 
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MY/OUR SIGNATURE (S) BELOW ACKNOWLEGES THAT I/WE HAVE READ AND 
AGREE WITH THE TERMS AND CONDITIONS CONTAINED IN THIS AGREEMENT, 
I/WE HAVE RECEIVED HOMEOWNERSHIP COUNSELING FROM FIRST HORIZON 
HOME LOANS OR FROM A HOUSING AGENCY OF OUR CHOICE. I/WE FURTHER 
UNDERSTAND THAT WE MUST RE-QUALIFY FOR THE OPTIONS LISTED ABOVE 
UPON OUR COMPLIANCE WITH THE HUD SPECIAL FORBEARANCE TYPE /I 
PLAN. 

I/WE AGREE TO ABIDE BY THE AGREEMENT SET FORTH. 

Mortgagor Date 

Co-Mortgagor Date 

Co-Mortgagor Date 

Co-Mortgagor Date 

Please sign, date and return the original agreement. Retain a 
copy for your records. The original agreement must be returned 
to the address below. It is recommended that you fax a copy 
first to 214-441-7390. 

First Horizon Home Loans 
Attn: Loss Mitigation Dept - CC 6207 
4000 Horizon Way, Suite 100 
Irving, Texas 75063 

Accepted by First Horizon Home Loans 

Loss Mitigation Specialist's Signature 
	

Date 

LM007 -008 TWX 
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1 	 AFFIDAVIT OF CATHERINE RODRIGUEZ 

2 STATE OF NEVADA 

3 
COUNTY OF CLARK 
	) ss. 

4 	
CATHERINE RODRIGUEZ, being first duly sworn, deposes and says: 

5 

6 
	I. 	I have personal knowledge of and am competent to testify as to the facts stated 

herein. 

8 	2. 	I obtained a mortgage from First Horizon Home Loan Corporation on April 22, 

9 2005 to purchase my home at 6845 Sweet Pecan Street, Las Vegas, Nevada 89149. 

10 	3. 	I filed a Chapter 7 bankruptcy in the District of Nevada (Las Vegas) on May 20, 

2008. 

4. I listed First Horizon Home Loan Corporation as a Creditor Holding Secured Claim 

and noticed First Horizon of the bankruptcy. 

5. I was discharged from the bankruptcy on December 1, 2008. 

16 	6. 	Due to the economy, my income was significantly reduced and I was struggling to 

make ends meet. I contacted First Horizon Home Loans in 2009 on several occasions to see if I 

qualified for a loan modification, I sent in worksheets, bank statements, paystubs and tax returns 

on several occasions to try and get a loan modification, but the bank refused to work with me and 
20 

21 
never responded to my requests. 

22 
	7. 	I received a Notice of Breach and Default and of Election to Cause Sale of Real 

23 Property sometime after March 18, 2010. The Notice listed Mortgage Electronic Registration 

24 Systems, Inc (hereinafter, "MERS") as Nominee for First Horizon Home Loan Corporation as 

25 owner of the loan. 

26 	
8. 	I elected to participate in the Nevada Foreclosure Mediation Program on April 13, 

27 
2010. 

28 
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1 
	

9. 	I reviewed an Assignment of the Deed of Trust pertaining to my property that was 

2 recorded with the Clark County Recorder's Office on June 16, 2010, by MERS and was provided 

3 to me during the mediation process. The Assignment was dated and notarized May 24, 2010. The 

4 
document assigned "141 beneficial interest under that certain Deed of Trust" to The Bank of New 

5 
York Mellon from MERS. 

6 

7 
	10. 	The mediation took place on July 17, 2010, and at the time the servicer of my loan 

8 was Metlife. The mediator determined that Metlife did not provide the required documents 

9 according to the rules, and issued a mediator's statement reflecting the deficiencies. 

10 	11. 	On August 3, 2010, I was sent a letter from First Horizon Home Loans indicating 

11 
that they could offer a trial modification, but offered a payment that was higher than what I had 

12 
previously paid, and confuse me because at mediation Met Life Home Loans claimed to own the 

13 

14 
loan. The document only gave me until August 15, 2010 to accept the trial modification. 

15 
	12. 	On August 11, 2010, before the deadline to accept the trial modification had 

16 expired, Metlife Home Loans filed a Petition for Judicial Review Case No. A-M-6228784 

17 requesting a certificate of completion to foreclose on my property. 

18 	13. 	Judge Moseley denied Metlife's request and found in my favor at a hearing on 
19 

September 16, 2010. I was present at the hearing and heard the judge say that Metlife had acted in 
20 

bad faith and ordered that the Letter of Certification would not issue. 
21 

22 
	14. 	Sometime after March 21, 2011 another Breach and Election to sell was posted on 

23 my property and I again elected to participate in the Foreclosure Mediation Program. 

24 
	

15. 	Another Nevada Foreclosure Mediation was held on October 6, 2011. 

25 	16. 	At mediation, an attorney representing Nationstar appeared and said the loan had 

26 
been sold from Met Life to Nationstar. The attorney gave me a copy of the Note at this mediation. 

27 
Exhibit XX is the Note that was provided at mediation, and the endorsement states, "Pay to the 

28 
Order of Nationstar Mortgage LLC. 
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20 

2 1  

22 

23 

24 

25 

27 

29 

26 

17 

1E3 

deed of trust therefore satisfied, it is my understanding that there is a-case pending in bankruptcy 

court certifying this issue to the Supreme Court of the State of Nevada. and the outcome of this 

case could have an impact on this matter. 

Further, your Ailiant speth-natt4ht. NOTARY PlitiLIC 
STATE OF NEVADA 

county Of Clark 
GERI ROBINSON 

N? ntrnent__Excoltos April 19. 2014 

to before me 
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1 	I 7. 	I have no idea who owned my loan at the time I filed for Bankruptcy. but had been 

2 Making payments to First Horizon. and I have never been provided with an explanation of who 

3 owns or who has owned my loan since that time. 

4 	
18. 	I have not been able to conduct discovery in this matter. and investigate through my 

5 

6 
attorneys who owned my note at the time of the bankruptcy case. and whether it was sold or 

7 
	transferred thereafter. 

8 
	

19. 	In order to properly respond to Plaintiff's Motion for Summary Judgment. I believe 

9 I should be afforded the opportunity to take depositions, have answers to interrogatories and 

10 responses to requests for production of documents to fully develop a defense in this action. 

11 	
20. 	I do not believe I owe any money to Bank of New York Mellon. nor do I believe 

12 
they have standing to foreclose. but I need to conduct discovery to obtain documents in their 

13 

14 possession. First Horizon ' s possession, Met Life's possession and Nationstar's possession in order 

15 to have evidence to present to the court. 

t.4 
	

16 
	

Based on recent case law. I believe the note was discharged in bankruptcy and the 
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2 

3 Entered on Docket 
March 01, 2013 

-74 

xr,A4, 
Honorable BruceBruce A. Markel, 

United States Bankruptcy Judge 

Case 11-27788-bam Doc 63 Entered 03/01/13 14:45:23 Page 1 of 8 

UNITED STATES BANKRUPTCY COURT 

DISTRICT OF NEVADA 

* * 	* 

Case No.: BK-S-11-27788-BAM 

BRYCE L. MONT1ERTH and MAILE 
MONTIERTH, 

Hearing Date: January 15, 2013 
Hearing Time: 300 p.m. 

ORDER CERTIFYING QUESTION OF LAW TO THE NEVADA SUPREME COURT 

I. 	Question of Law Certified —NEV. R. APP. P. 5(c)(1) 

In Edelstein v. Rank of New York Mellon, 286 P.3d 249, 262 n.14 (Nev. 2012), the Nevada 

Supreme Court left open the question of "what occurs when the promissory note and deed of trust 

remain split at the time of foreclosure." As shown below, this court requires an answer to that 

question to resolve the particular dispute in this case, and in many similar cases currently pending 

in this court Depending on the response to this question, this court may also require guidance as 

to the legal effect of the recordation of an assignment of a beneficial interest in a deed of trust As 

answers to these questions are necessary to resolve these cases, this court believes that the 

standard for Rule 5 certifications set fii.rth in Volvo Cars of North America, Inc. v. Ricci, 122 Nev. 

746, 137 P.3d 1161 (2006), has been met, 

Statement of Facts —NEV. R. APP. P. 5(c)(2) 

In June 2005, Bryce and Maile Monticrth (the 'Debtors") signed a promissory note (the 

1 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

In re: 

Debtors. 

) 
) 
) Chapter 13 
) 
) 
) 

	
) 
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I 	"Note") with 1st National Lending Services in the amount of $170,400. The Note was secured by 

	

2 	a deed of trust (the "Deed of Trust") on property located in Logandate, Nevada (the "Property"). 

	

3 	The Deed of Trust named Mortgage Electronic Registration System ("MERS") as the beneficiaiy. 

	

4 	At some point alter the loan was made but before June 2009, the Note appears to have 

	

5 	been negotiated to Deutsche Bank National Trust Company, as Trustee of the IndyMae IN DX 

	

6 	Mortgage Loan Trust 2005-A1231, Mortgage Pass-Through Certificates, Series 2005-A1231 under 

	

7 	the Pooling and Servicing Agreement dated November 1, 2005 ("Deutsche Bank")) OneWest 

	

8 	Bank, FSB, along with its subsidiary IndyMac Mortgage Services, serviced the Note as Deutsche 

	

9 	Bank's agents, and were Deutsche Bank's points of contact with the Debtors. 

	

10 	Debtors last made a payment on the Note in June 2009. In October 2009, Deutsche Bank 

	

11 	initiated foreclosure by recording a notice of default. Debtors then elected to enter the 

	

12 	Foreclosure Mediation Program per Nevada Revised Statutes, Section 107, 

	

13 	After two unsuccessful attempts at mediation, Debtors petitioned for judicial review and a 

	

14 	Nevada district court Found that Deutsche Bank had not acted in good faith during the mediation, 

	

15 	illantierth v. One West Bank, No. A-09-609899-J (Nev. Dist. Ct., March 19, 2012), Deutsche 

	

16 	Bank then filed another notice ofdefault. Debtors again elected to mediate, and a mediation date 

	

17 	was set For November 29, 2011. Debtors, however, filed for Chapter 13 bankruptcy on November 

	

18 	15, 2011, and thus the mediation never occurred. The Debtors confirmed  their Chapter 13 plan on 

	

19 	September 21, 2012. 

	

20 	As set forth in note 1, no one disputes that, when the Debtors filed their bankruptcy ease, 

	

21 	Deutsche Bank was the Note's holder and MERS was the beneficiary under the Deed of Talk 

	

22 	MERS, however, purported to assign its interest in the Deed of Trust on November 25, 2011, 

23 

	

24 	
'The parties have not disputed that Deutsche Bank possesses the original Note, properly 

	

25 
	endorsed to it, and thus is the Note's holder. NEV. REV. STAT. §§ 104,3201, 104.3204 (2011). 

References in this certification to Deutsche Bank are intended to be references to its agents, 

	

26 
	

OrcWcst Bank and IndyMac Mortgage Services, as appropriate. 

2 

r. 
	 r• 
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1 	some ten days after the Debtors lied their Chapter 13 bankruptcy (the "Assignment"). The 

	

2 	Assignment was not recorded until December 23, 201 1, when it was filed in the office of the 

	

3 	Clark County Recorder. This was more than a month after the Debtors filed their bankruptcy 

	

4 	ease. Before the Assignment was recorded, Deutsche Bank had filed its proof of claim in the 

	

5 	Debtors' bankruptcy case under 11 U.S.C. § 501, stating that it was a secured creditor of Debtors' 

	

6 	bankruptcy estate. 

	

7 	On September 5, 2012, alleging that Debtors had not made sufficient payments 

postpetition, Deutsche Bank moved for relief from the automatic stay under 11 U.S.C. § 362 to 

	

9 	enable it to foreclose on the Property. Later that month, the Nevada Supreme Court published 

	

10 	Edelstein. The Debtors then promptly objected to Deutsche Bank's standing to bring a motion for 

	

11 	relief from stay as a secured creditor, and objected to Deutsche Bank's proof ofclairn to the 

	

12 	extent that the claim was asserted as secured. In both pleadings, the Debtors contended that the 

	

13 	Note and Deed of Trust were split as of the date of their bankruptcy filing, and that the automatic 

	

14 	stay rendered void any attempts to reunify them, including the purported postpctition assignment 

	

15 	of the Deed of Trust to Deutsche Bank. In their view, Deutsche Bank held, at most, an unsecured 

	

16 	claim against the Debtors. 

	

17 	This court consolidated the claim objection with the request for relief from stay and held 

	

18 	hearings on January 15, 2013. For the reasons stated below, this court cannot decide either matter 

	

19 	without a definitive ruling from the Nevada Supreme Court on the question left open in footnote 

	

20 	14 of Edelstein. 

	

21 	III. 	Nature of Controversy and Need for Decision— NEV. R. APP. P. 5(c)(3) 

	

22 	Under the Bankruptcy Code, once an objection to a claim is made, 

	

23 	the court, after notice and a hearing, shall determine the amount of such claim in 
lawful currency of the United States as of the date of the filing of the petition, and 

	

24 	shall allow such claim in such amount, except to the extent that: 
(1) such claim is unenforceable against the debtor and 

	

25 	 property of the debtor, under.  ... applicable law 

	

26 	11 U.S.C. § 502(b) (201 1) (emphasis supplied). 

3 
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1 	 The blicinecl language is the root of the issue. Section 502(b) requires determination of 

	

2 	the claim as of the date of the petition, here November 15, 2011 I. But the beneficial interest in the 

	

3 	Deed of Trust was not formally assigned to Deutsche Bank until over a month later, on December 

	

4 	23,2011. 

	

5 	 Under Edelstein, the use of MERS as the initial beneficiary of the Deed ofTrust splits the 

	

6 	note and deed of trust, subject to a later reunification. 286 P.3d at 252. In Edelstein, the 

	

7 	reunification had occurred before the initiation of foreclosure, so the Nevada Supreme Court did 

	

8 	not have to address the issue of what woukl have happened if reunification had not occurred. As 

	

9 	it said in footnote 14: 

	

10 	Because it is not at issue in this case, we need not address what occurs when the 

promissory note and the deed of trust remain split at the time of the foreclosure. 

	

11 	 See, e.g., U.S. Bank Nat'l Asen v. Ibanez, 458 Mass. 637, 652, 941 N.E. 2d 40, 

53-54 (2011) (discussing what occurs in instances "where a note has been 

	

12 	 [transferred] but there is no written assignment of the [deed] underlying the note"). 

	

13 	Edelstein, 286 P.3d at 262 rt.14. 

	

14 	Under Section 502(b), as set forth above, the status of the claim as secured or unsecured is 

	

15 	viewed as of the time of the filing. If there are infirmitie.s in the legal claim of the creditor as of 

	

16 	the date of thc filing, the creditor may not correct them.' 11 U.S.C. § 362(a)(3)-(6) (2011). 

	

17 	 If footnote 14 is read to require unification of the note and deed of trust as a condition of 

	

18 	secured status, and correlatively as a condition ofbeing able to foreclose, then Debtors' objections 

	

19 	to Deutsche Bank's standing and its secured status are valid. See Edelstein, 286 P.3d at 262 n.14; 

	

20 	see also Leyva v. Nat 7 Default Servicing Corp., 255 P.3d 1275, 1279-80 (Nev. 2011) 

	

21 	(recognizing that the note and the deed of trust must be held by the same person to kneelosc 

	

22 	under NRS Chapter 107). 

23 

	

24 	
'Although there are some exceptions, none cover the activities in this ease. See, e.g., 11 

	

25 
	

U.S.C. § 362(b)(3) (2011) (allowing mechanics' liens claimants to file postpetition notices as 

contemplated by 11 U.S.C. § 546(b) and allowing postpetition perfection of purchase money liens 

	

26 
	

as contemplated by ii U.S.C. § 547(c)(2)(A)). 

4 

4 9 
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1 	Another possible reading of footnote 14, however, is that the Nevada Supreme Court 

	

2 	could rule that a foreclosure commenced with split documents should be dismissed without 

	

3 	prejudice, thus giving the creditor a chance to reunify the instruments and restart the foreclosure 

	

4 	process. This would be consistent with the thread of Edelstein holding that splitting the note and 

	

5 	deed of trust is not irrevocable. 

This option, however, would not satisfactorily resolve the issues before the bankruptcy 

court. The Bankruptcy Code's automatic stay provision, found in II 	§ 362(a), actively 

	

8 
	

prevents creditors, once a petition is filed, from improving their legal position against debtors and 

	

9 
	

their estates. Among other things, the automatic stay prevents creditors from performing: 

	

10 
	

(3) any act to obtain possession of property of the estate or of property from 
the estate or to exercise control over property of the estate; 

	

11 
	

(4) any act to create, perfect, or enforce any lien against property of the 
estate; 

	

12 
	

(5) any act to create, perfect, or enforce against property of the debtor any 
lien to the extent that such lien secures a claim that arose before the 

	

13 
	commencement of the case under this title; [and] 

. 	(6) any act to collect, assess, or recover a claim ay: nst the debtor that arose 

	

14 
	

before the commencement of the case under this title[.] 

	

15 
	

II U.S.C. § 362(a) (2011). 

	

16 
	

As a result, any transfer of a property interest that betters the creditor's position, such as 

	

17 
	

by perfecting its interest, is prohibited. Id. § 362(a)(4). Moreover, at least in the Ninth Circuit, 

	

18 
	actions taken in violation of thc stay arc void. Schwartz v. U.S. (In re Schwartz), 954 F.2d 569, 

	

19 
	

571 (9th Cir. 1992) (citing Williams v. United Inv. Corp. (In re Williams), 124 B.R. 311, 316 

	

20 
	

(Bankr. C.D. Cal. 1991) ("The Ninth Circuit adheres to the general rule that actions taken in 

	

21 
	violation of the automatic stay are void and without effect.")). Thus, if the stay applied to the 

	

22 
	

December 23 Assignment, and if that Assignment or its recordation fell within the prohbition of 

	

23 
	

Section 362(a), Deutsche Bank cannot rely on the Assignment to reunify the Note and Deed of 

	

24 
	

Trust. 

	

25 	The automatic stay does not, however, preclude creditors from performing certain 

	

26 	"ministerial" acts. McCarthy, Johnson & Miller v. N. Bay Plumbing, Inc. (In re Pettit), 217 F.3d 

5 
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1 	1072, 1080 (9th Cir. 2000); Soares v. Brockton Credit Union (In re Scares,), 107 F.3d 969, 974 

	

2 	(1st Cir, 1997). "A ministerial act is one that is essentially clerical in nature 	when an 

	

3 	official's duty is delineated by .. . a law or a judicial decree with such crystalline clarity that 

	

4 	nothing is la to the exercise of the official's discretion or judgment[J" In re Soares, 107 F.3d at 

	

5 	973-74 (citing U.S. ex rel. McLennan v. Wilbur, 283 U.S. 414,420 (1931); BLACK'S LAW 

	

6 	DICTIONARY 996 (Brian A. Garner ed., 6th ed. 1990)). The current veision ofBlack's Law 

	

7 	Dictionwy similarly defines a ministerial act as "[a]n act performed without the independent 

	

8 	exercise of discretion or judgment." Buicic's LAw DICTIONARY 28 (Brian A. Gamer ed., 9th ed. 

	

9 	2009). Therefore, if recording the Assignment was a ministerial act, then Deutsche Bank did not 

	

10 	violate the automatic stay and could have continued with the foreclosure notwithstanding the 

	

11 	nonunifieation of the Note and Deed of Trust on the date the Debtors filed bankruptcy. 

	

12 	The character ization of the effect of the Assignment is, at heart, a determination ofNevada 

	

13 	state property law. To the extent that the Nevada Supreme Court confirms that recording an 

	

14 	assignment of a deed of trust is the transr of a property interest — a conclusion Zreshadowed in 

	

15 	large part by the change in Nevada law in 2011 to require that "any assignment of the beneficial 

	

16 	interest under a deed of trust must be recorded," NEV. REV. STAT. §106.210 (2011) (amended by 

	

17 	2011 Nev. Stat., ch. 81, § 1, at 327 3) — then the Assignment is void as against the Debtors under 

	

18 	bankruptcy law.' 

	

19 	There are thus potentially two issues that must be answered. The first is whether and how 

	

20 	a creditor can reunify a deed of trust and a promissory note. If initiating 6aredosure with split 

21 

22 

23 

24 

25 

26 

6 

51 

'The date of the Assignment is after the effective date of *106.210. 

'The contractual assignment between MERS and Deutsche Bank would appear to involve 
a transaction between two non-debtors, and thus not subject to the automatic stay. This 
certification thus focuses on the recordation of the Assignment as the transfer of some interest in 
the Property that might violate the automatic stay in the sense that recordation gives a creditor 
better rights against the Debtors than it held before the recordation. Even if this court's 
interpretation is incorrect about the contractual assignment on November 25, that date is still alter 
the date of the commencement of Debtors' bankruptcy case. 
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1 	instruments creates an irrevocable split, then under kderal bankruptcy law there would be no 

	

2 	"cause" to lift the automatic stay to allow foreclosure because reunification would not be possible 

	

3 	and the creditor could never have standing to foreclose. 11 U.S.C. § 362(d)(1) (2011). 

	

4 	If the foreclosure would simply be dismissed without prejudice, or there would be some 

	

5 	other nonfinal consequence of premature initiation, and reunification is possible, the second issue 

	

6 	is the nature of the assignment of a deed oftnist that effectuates the reunification. If recording 

	

7 	such an assignment is a purely ministerial act, then it would not violate the automatic stay. 

	

8 	Alternatively, if such assignments alter the substantive rights of the debtor or the bankruptcy 

	

9 	estate, then they could only validly occur if the bankruptcy court granted relief from the automatic 

	

10 	stay. 

If the Nevada Supreme Court determines that the recordation of the Assignment is 

ministerial in nature, Deutsche Bank's postpetitkin actions may have sufficed to reunify the Note 

and Deed of Trust and Deutsche Bank would thus have "cause" for relief from the automatic stay. 

Any other result would leave the Note unsecured and thus dischargeable on the completion of 

Debtors' plan payments. 

IV. Names of the Parties — Nev. It APP. P. 5(c)(3) 

The parties are Bryce and Mak Monticrth, the Chapter 13 Debtors, and Deutsche Bank, 

the creditor. 

V. Names and Addresses of Counsel NE v. R. APP. P. 5(0(5) 

Counsel for Deutsche Bank: 
Gregory L. Wilde, Esq. 
Matthew K. Schriever, Esq. 
Tiffany and Bosco, P.A. 
212 S. Jones Blvd. 
Las Vegas, NV 89107 

Counsel for Debtors: 
David Crosby, Esq. 
Troy Fox, Esq. 
Crosby and Fox, LLC., 
711 S. Eighth St. 
Las Vegas, NV 89101 

7 
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1 	VI. 	Costs of Certification 

	

2 	Because the bankruptcy estate is insolvent and given the importance of this issue, this 

	

3 	court respectfully asks the Supreme Court to waive the costs of certification. 

	

4 	VII. Order Regarding Certification 

	

5 	Having complied with the provisions of Nev. R. App. P. 5(c), 

	

6 	IT IS ORDERED that upon entry, the Clerk ofCotut shall rward this Order to the 

	

7 	Supreme Court of the State ofNevada, Capital Complex, 201 South Carson St, Carson City, 

	

8 	Nevada 89701, under seal of the Clerk of this court; and 

	

9 	IT IS FURTHER ORDERED that upon receipt ofthc opinion of the Nevada Supreme 

	

10 	Court, this matter shall be transferral to the Bankruptcy Court for further proceedings consistent 

	

11 	with the opinion of the Nevada Supremo Court. 

	

12 	 /OM 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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T Newberg 

From: 

Sent 

To: 
Cc: 
Subject: 

Christopher Hunter <chunter@McCarthyHolthus.com > 

Friday, May 03, 2013 8:54 AM 

T Newberry 
IDSMH 
Nationstar v Rodriguez/NV-11-478461-JUD 

Ms. Newberry: I received your phone call regarding my summary judgment motion. There is nothing to be puzzled 

about. Under the rules I can move for summary judgment at any time. I have a complete, comprehensive package to 
present to the court and your client hasn't made a payment in three and one half years. Your client already had one 

chance to step up in mediation and wasn't interested. 

Regarding discovery, consider this our 16.1 meeting if you like. If you want discovery you can prepare a JCCR, standard 
180 days to discovery bar date, plug in the other dates, disclosures within 10 days and send to me to sign. Thanks. 

Regards, 

Chris Hunter 

9510 West Sahara, Suite 110 

Las Vegas, Nevada 89117 
Phone: (702) 685-0329 Ext. 3748 

Fax: (866) 339-5691 
chunterPmccarthyholthus.com   

www.mccarthv-holthus.com   

Service second to none 

CONFIDENTIALITY NOTICE: This e-mail message is a confidential communication and the 
information contained herein may be privileged and protected by the attorney/client and/or other 
privilege. It is confidential in nature and intended for use by the intended addressee only. If you are not 
the intended recipient, you are hereby expressly prohibited from dissemination distribution, copy or any 
use whatsoever of this transmission and its contents.. If you have received this message in error, or are 
not the named or intended recipient(s), please immediately notify the sender at 702-685-0329 and delete 
this e-mail message and any attachments from your workstation or network mail system. If necessary 
arrangements will be made to retrieve the originals from you at no charge. 

Federal law requires us to advise you that communication with our office could be interpreted as an attempt 

to collect a debt and that any information obtained will be used for that purpose. 
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atEivED MAY 2 9 2013 Electronically Filed 
05/23/2013 02:51:34 PM 

I Kristin A. Schuler-Hintz, Esq., Nevada SBN 7171 
Christopher M. Hunter, Esq., Nevada SBN 8127 

2 McCarthy & Holthus, LLP 
9510W. Sahara, Suite 110 

3 Las Vegas, NV 89117 
Phone (702) 685-0329 

4 Fax (866) 339-5691 
nvjud@mccarthyholthus.com   

5 Attorney for Plaintiff 

CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY NEVADA 

THE BANK OF NEW YORK MELLON 
F/KJA THE BANK OF NEW YORK AS 
TRUSTEE FOR THE HOLDERS OF THE 
CERTIFICATES, FIRST HORIZON 
MORTGAGE PASS- 
THROUGH CERTIFICATES SERIES 
FHAMS 2005-AA5, BY FIRST HORIZON 
HOME LOANS, A DIVISION OF FIRST 
TENNESSEE BANK NATIONAL MASTER 
SERVICER, IN ITS CAPACITY AS AGENT 
FOR THE TRUSTEE UNDER THE 
POOLING AND SERVICING GREEMENT, ) 

Plaintiff, 
V. 

CATHERINE RODRIGUEZ; DOES I—X; and 
ROES I -10 inclusive, 

Defendants  

COMES NOW Plaintiff, by and through its counsel of record, Christopher M. Hunter, 

Esq.; of McCarthy & Holthus, LLP, and files this Reply to the Opposition to the Motion for 

Summary Judgment filed by Defendant, Catherine Rodriguez ("Defendant"). 

This Reply is based upon this Notice, the attached Memorandum of Points and 

Authorities, and upon all pleadings and rlocuments herein, as well as any argument that may 

be presented at the hearing of this, or any other motions/matters; the Court is requested to 

take judicial notice as appropriate. 

Dated: May 23, 2013 
	

I n 
\-1  

Christopher M. Hunter, Esq. 

Case No.: A-12-66I179-C 

Dept. : =CI 

PLAINTIFF'S REPLY TO 
DEPENDANT'S OPPOSITION TO 
PLAINTIFF'S MOTION FOR SUMMARY 
JUDGMENT 



 wriO O. 
COAVS CraNNVM:i 



	

1 
	

MEMORANDUM OF POINTS AND AUTHORITIES 

2 

	

3 
	A. Plaintiff's motion is procedurally proper and supported by ample evidence 

	

4 
	Defendant alleges that Plaintiff has not provided any evidence to support the Motion. 

5 Accompanying the Motion for Summary Judgment is an Affidavit signed by an officer of 

6 the servicer of the loan on behalf of Plaintiff. Paragraphs 1 and 4 of the Affidavit allege that 

afflant is authorized to make the Affidavit and that Plaintiff is the owner and holder of the 
7 

note and the beneficiary of the deed of trust. A pay history is included, a summary of the 
8 

accounting on the loan is included and the acceleration letter is included. None of this is 

9 disputed by Defendant who is now three and one half years in default on the loan. 
10 

The chain of title on the loan is also included. The promissory note is endorsed by 

11 the original lender in blank Plaintiff now has possession of the note and may enforece the 

12 note. An endorsement in blank becomes payable to bearer and may be negotiated by transfer 

13 of possession alone. NRS 104.3205. The holder of an instrument is the person entitled to 

14 enforce the instrument. NRS 104.3301. 

	

15 	The chain of title also includes an assignment of record of the deed of trust showing 

16 transfer of the deed of trust to Plaintiff. This is sufficient to satisfy the requirements of Leyva 

17 v. National Default Svcg. Corp., 127 Nev. Advance Opinion 40 (July 7, 2011) and Edelstein 

18 v. Bank of New York Mellon, 286 P.3d 249, 128 Nev. Adv. Rep. 48 (Nev. 2012). This 

19 presentation is more than sufficient evidence under NRCP 56 to support the granting of 

20 summary judgment, particularly given that Defendants have provided absolutely no evidence 

21 to the contrary_ 

22 

	

23 
	B. Defendant's reference to a mediation is improper 

	

24 
	One of the two bases Defendant raises in her Opposition is a variety of documentation 

25 and information relating to her prior mediations. Nevada Mediation Rule 19 provides as 

26 follows: 
27 

I. All documents and discussions presented during the mediation shall be 

	

28 
	

deemed confidential and inadmissible in any subsequent actions or 



proceedings, except in an action for judicial review according to these rules. 
In that case, non-privileged evidence submitted for mediation is discoverable 
to the extent that it is relevant to a determination of bad faith, enforceability of 
agreements made between parties within the Program, including temporary 
agreements, and appropriate sanctions pursuant to NRS Chapter 107, as 
amended. . . 

All of this documentation and discussion is confidential and inadmissible because this is not 

an action for judicial review. As a result, under no circumstances can Defendant statements 

or arguments concerning mediation be considered here. 

Further, the suggestion that Plaintiff is usurping the Nevada Mediation Program has  

no merit whatsoever. The Nevada Supreme Court has ruled that if a non-judicial foreclosure 

and resulting mediation result in the non-issuance of a mediation certificate the lender is 

always free to initiate a new foreclosure. Holt v. Reg'l Tr. Serv. Corp., 266 P.3d 602, 127 

Nev. Adv. Rep. 80 (2011). Secondly, a lender is free to use its absolute discretion in 

initiating either a judicial or non-judicial foreclosure. See Edelstein v. Bank of New York 

Mellon, 286 13.3d 249, 128 Nev. Adv. Rep. 48 (Nev. 2012). Thus, Plaintiff is acting entirely 

'within its rights in prosecuting this judicial foreclosure. 

C. Defendant cites no support for her bankruptcy issues 

Defendant asks this Court to allow Defendant, who already has lived rent free for 

three and one half years, to continue doing so for an unlimited and undeterminable period of 

time until the Nevada Supreme Court makes a ruling on a certified question from Judge 

Markell. This is merely a question raised by the bankruptcy court and is not authority which 

this Court can use to make a determination that Plaintiff has no standing to foreclose. 

Further, the question of the security interest held by Plaintiff is something that should have 

been raised four years ago when Defendant filed her bankruptcy not now. 
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CONCLUSION 

Plaintiff has proper standing to foreclose and has provided ample evidence of same. 

Defendant has offered nothing to counter the fact that she has been in default for three and 

one half years. All references to mediation are inadmissible For the reasons set forth in this 

memorandum, Plaintiff respectfully requests that the Court grant the Motion for Summary 

Judgment. 

DA I ED: May 23, 2013 

McCarthy & Holthus, LLP 

By: 
Christopher M. Hunter, Esq. 
Attorneys for Defendant 

CER fit ICATE OF MAILING 

I hereby certify that on the 23d day of May, 2013, a true and correct copy of the 

foregoing Reply to Opposition to Motion for Summary Judgment was forwarded by United 

States-Mail postage prepaid to the addresses listed below. 

Tara Newberry Esq. 
7854 W Sahara Ave 
Las Vegas, NV 89117 
Attorney for defendant Catherine Rodriguez 

/s/Christina Reeves 
An employee of McCarthy & Holthus, LLP 
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CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CATHERINE RODRIGUEZ, 

Petitioner, 

en 
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CASE NO.: A-13-685616-J 
) 

	

DEPT. NO.: XXV 
) 

18 

Electronically Filed 

10/06/2014 01:37:23 PM 

5 

1 NOE 
Venicia Considine, Esq. 
Nevada Bar No: 11544 
LEGAL AID CENTER OF 
SOUTHERN NEVADA, INC. 

4 725 E. Charleston Blvd. 
Las Vegas, NV 89104 
Telephone: (702) 386-1070 x 1437 

6 Facsimile: (702) 388-1642 
vconsidine@lacsn.org  

2 

3 

Pe4 

Tara D. Newberry 
Nevada Bar No.: 10696 
CONNAGHAN NEWBERRY LAW FIRM 
7854 West Sahara Avenue 
Las Vegas, NV 89117 
Telephone: (702) 608-4232 
Facsimile: (702) 946-1380 
tnewberry@cnlawlv.com  
Attorneys for Petitioner Catherine Rodriguez 

NATIONSTAR MORTGAGE LLC.; THE 
BANK OF NEW YORK MELLON F/K/A 
THE BANK OF NEW YORK AS TRUSTEE 
FOR THE HOLDERS OF THE 
CERTIFICATES, FIRST HORIZON 
MORTGAGE PASS-THROUGH 
CERTIFICATES SERIES FHAMS 2005- 
AA5, BY FIRST HORIZON HOME LOANS, 
A DIVISION OF FIRST TENNESSEE 
BANK NATIONAL MASTER SERVICER, 
IN ITS CAPACITY AS AGENT FOR THE 
TRUSTEE UNDER THE POOLING AND 
SERVICING AGREEMENT 

Respondents. 
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NOTICE OF ENTRY OF FINDINGS  
OF FACT, CONCLUSIONS OF LAW 

AND ORDER 

NOE EFC0 



I NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

2 	Please take notice that the attached FINDINGS OF FACT, CONCLUSIONS OF LAW AND 

3 ORDER was entered on October 3, 2014. 

DATED this 6 th  day of October 2014. 

CONNAGHANINEWBERRY LAW FIRM 

/s/ Tara D. Newberry  
TARA D. NEWBERRY, ESQ. 
Nevada Bar No. 10696 
7854 W. Sahara Avenue 
Las Vegas, NV 89117 
(702) 608-4232 
Attorneys for Petitioner 

CERTIFICATE OF SERVICE 

I hereby certify that on the 6 th  day of October 2014, I mailed via United States Mail, postage 

fully prepaid thereto, a true and correct copy of the foregoing NOTICE OF ENTRY OF FINDINGS 

OF FACT, CONCLUSIONS OF LAW AND ORDER addressed as follows: 

16 

17 McCarthy Holthus, I JLP 
Kristin A. Schuler-Hintz, Esq. 

1 8 9510 W. Sahara Avenue 
Las Vegas, NV 89117 

1 9 Attorneys for Respondent 
The Bank of New York Mellon 

20 

Akerman, LLP 
Ariel Stern, Esq. 
Allison Schmidt, Esq. 
1160 N. Town Center Drive #330 
Las Vegas, NV 89144 
Attorneys for Respondent 
Nationstar Mortgage 

/s/ Kathleen Seckinger  
Kathleen Seckinger, An Employee of 
Connaghan 'Newberry 
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Summary Judgmnt 
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6 

7 	vs. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4 

3 

5 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

CATHERINE RODRIGUEZ, 

Petitioner, 

THE BANK OF NEW YORK MELLON F/RJA 
THE BANK OF NEW YORK AS TRUSTEE 
FOR THE HOLDERS OF THE 
CERTIFICATES, FIRST HORIZON 
MORTGAGE PASS-THROUGH 
CERTIFICATES SERIES FHAMS 2005-AA5, 
BY FIRST HORIZON IIOME LOANS, A 
DIVISION OF FIRST TENNESSEE BANK 
NATIONAL MASTER SERVICER, IN ITS 
CAPACITY AS AGENT FOR THE TRUSTEE 
UNDER TIIE POOLING AND SERVICING 
AGREEMENT, 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

THIS COURT, having conducted a hearing on September 5, 2013, and evidentiary 

hearings on November 1, 2013 and December 13, 2013, as provided by NRS Chapter 107 

and the Foreclosure Mediation Rules ("FMR") adopted by the Nevada Supreme Court for 

the Nevada Foreclosure Mediation Program (the "Program"), for the limited purposes of 

determining the compliance by the owner of the loan and beneficiary of the deed of trust, 

in attending the mediation, having authority or access to a person with authority, bringing 

to mediation each document required, and participating in the mediation in good faith, 

compliance with the rules of the Program, enforcing agreements made between parties 

within the Program, including temporary agreements, and determining appropriate 

sanctions, pursuant to FMR and the Court's Order to Show Cause dated July 23, 2013, and 

good cause appearing; the Court hereby finds, concludes and orders as follows: 

Respondents. 

Case No.: A43-685616-J Electronically Filed 

10/03/2014 01:27:13 PM 
Dept No.: XXV 

CLERK OF THE COURT 



	

1 	 FINDINGS OF FACT  

	

2 	1. 	On or about October 21, 2013, the parties stipulated that Nationstar 

3 Mortgage LLC, as servicer, was acting as the agent of The Bank of New York Mellon at 

4 the October 6, 2011, foreclosure mediation and that this court has jurisdiction over both 

5 Nationstar Mortgage LLC and The Bank of New York Mellon, pursuant to NRS 

	

6 	107.086(5). 

	

7 	2. 	Respondent Nationstar Mortgage LLC attended Mediation on October 6, 

8 2011, overseen by Mediator, Steve E. Wenzel, and that this was the third mediation 

9 attended by Petitioner, Petitioner's attorney Tara D. Newberry, Esq. and McCarthy 

10 Holthus, LLP as attorney for entities claiming authority over Petitioner's mortgage. 

	

11 	3. 	Petitioner filed a Chapter 7 Bankruptcy on May 20, 2008 and was 

12 discharged on December 1, 2008. Case #08-15209-lbr. 

	

13 	4. 	An Assignment of Deed of Trust was recorded with the Clark County 

14 Recorder's office on June, 16, 2010, assigning Petitioner's mortgage to The Bank of New 

15 York Mellon f/k/a The Bank of New York as Trustee. 

	

16 	5. 	Respondent MetLife Home Loans appeared at mediation on July 19, 2010, 

17 as an agent on behalf of The Bank of New York Mellon. 

	

18 	6. 	Respondent The Bank of New York Mellon, by and through its servicing 

19 agent, Respondent MetLife Home Loans, filed a Petition for Judicial Review on 

20 August 11, 2010, after the first mediation, which resulted in a finding by the Honorable 

21 Donald M. Moseley that the beneficiary failed to bring all required documents and lacked 

22 authority, thereby ordering a letter of certification to not be issued by the Foreclosure 

23 Mediation Program. 

	

24 	7. 	Respondent MetLife Home Loans appeared at the December 10, 2010, 

25 mediation which resulted in a finding by the mediator that the beneficiary failed to provide 

26 proper documentation according to the Foreclosure Mediation Rules. 

	

27 	8. 	Respondent The Bank of New York Mellon, by and through its servicing 

28 agent, Respondent MetLife Home Loans, provided certifications for the Promissory Note 
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I and Deed of Trust on or about November 16, 2010, indicating that MetLife was in actual 

2 possession of the original note, and that the copy of the note attached to the certification 

3 was a true and correct copy of the original. 

4 
	

9. 	Respondent Nationstar Mortgage, LLC, appeared at the October 6, 2011 

5 mediation and presented a Promissory Note, consisting of a copy of the Note with an 

6 endorsement to Nationstar Mortgage, LLC, (Dec. 13 th  hearing, page 74, lines 23-25.) 

7 
	

10. 	Respondent Nationstar Mortgage, LLC held themselves out as the new 

8 owner of Petitioner's loan at the mediation by presenting the Promissory Note, and by 

9 stating during mediation that Nationstar Mortgage, LLC was both the servicer and owner 

10 of the loan. (Nov I ss  hearing, page 31, line 23 through page 35, line 2; Dec. 13th  hearing, 

11 page 165, lines 5-10.) 

12 
	

11. 	The October 6, 2011, mediation resulted in a finding by the mediator that 

13 Respondents failed to provide all required documents required by the Foreclosure 

14 Mediation Rules. 

15 
	

12. 	Respondent The Bank of New York Mellon filed a Verified Complaint for 

16 Judicial Foreclosure and Deficiency Judgment of Deed of Trust against Petitioner on May 

17 3, 2012, which included a copy of Petitioner's Promissory Note payable to First Horizon 

18 Home Loan Corporation with no endorsements. 

19 
	

13. 	Petitioner filed a Motion to Cancel Lis Pendens and Dismiss Complaint on 

20 December 7, 2012. 

21 
	

14. 	Respondent The Bank of New York Mellon filed a Verified Amended 

22 Complaint for Judicial Foreclosure and Deficiency Judgment of Deed of Trust against 

23 Petitioner on December 14, 2012, with a copy of Petitioner's Promissory Note payable to 

24 First Horizon Home Loan Corporation, but included a blank endorsement with a 

25 rectangular block to the right of the blank space. 

26 
	

15. 	Respondent The Bank of New York Mellon filed a Motion for Summary 

27 Judgment against Petitioner on April 29, 2013. 

28 
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1 	16. 	A hearing was held on the Motion for Summary Judgment on June 18, 

2 2013, resulting in a denial of summary judgment without prejudice. 

	

3 	17. 	The mediations held previous to the October 6, 2011 mediation, and the 

4 subsequent judicial foreclosure, along with all of the documents provided by Respondents 

5 in those cases, are relevant as they illustrate a pattern of practice by Respondents and give 

6 a. full picture of this loan and the circumstances surrounding the loan as it relates to the 

7 foreclosure mediation on October 6, 2011. (Dec. 13 th  hearing, page 138, lines 15 — 19.) 

	

8 	18. 	The original Promissory Note includes an endorsement in blank surrounded 

9 by a clear and distinct red circle, and there are no hole punches in the original note. (Nov. 

10 l s` hearing, page 70, lines 4 —7.) 

	

11 	19. 	Upon inspection of the Original Note, the Collateral File, testimony 

12 provided by Faye Janati, and statements made by Respondents' counsel, the Certification 

13 executed on November 16, 2010 by Respondent The Bank of New York Mellon, by and 

14 through its agent, MetLife Home Loans, was made falsely, as the copy attached to the 

15 certification was not a true and correct copy of the original, and the affiant was not in 

16 possession of the original note. ( Dec 13 th  hearing, page 9 line 18-2, page 10 lines 12-1, 

17 page 12 lines 2-8, page 54 line 8-11, page 137 line 18 through page 138 line 5,page 140 

18 line 25 though page 177 line 16, page 195 lines 5-10.) 

	

19 	20. 	The endorsement provided in the Amended Complaint overlays the 

20 endorsement provided in the October 6, 2011, mediation exactly, except the visible 

21 rectangular white text box block in the Amended Complaint endorsement exactly blocks 

22 out the "Nationstar Mortgage, LLC" wording on the endorsement provided at the 2011 

23 mediation. 

	

24 	21. 	Respondent Nationstar Mortgage, LLC was aware of the altered 

25 endorsements between the documents, as referenced above, as were its attorneys, 

26 McCarthy & Holthus LLP, who concurrently represented Respondent The Bank of New 

27 York Mellon prior to the mediation on October 6, 2011. (Dec. 13 th  hearing page 162 line 

28 18 through page 163 line 2.) 
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1 	22. 	Respondents, by and through Nationstar Mortgage, LLC, did not 

2 investigate how the altered endorsement was created. (Dec. 13" hearing, page 39 lines 6- 

3 21, pages 66-67 lines 5-25 & 1-19, page 68 lines 3-9.) 

	

4 	23. 	Respondents, by and through Nationstar Mortgage, LLC, disregarded 

5 issues of bad faith in the handling of Petitioner's loan, evidenced by the altered 

6 Promissory Note's creation and use, and failed to correct the misrepresentation near the 

7 time of the October 6, 2011, mediation. 

	

8 
	

24. 	Since the October 6, 2011, mediation, Respondents have continued to fail 

9 to investigate how the altered Promissory Note was created, who created it, and to create a 

10 process to ensure that such bad faith would not be repeated. (Dec. 13 th  hearing, page 39 

11 lines 6-21, page 58 lines 12-16, pages 66-67 lines 5-25 & 1-19, page 68 lines 3-9.) 

	

12 
	

25. 	The only evidence of movement of the Collateral File from the Custodian 

13 after August 29, 2005 is the Bailee Letter dated June 5, 2013, showing that the Collateral 

14 File was transferred to McCarthy & Holthus LLP. (Dec. 13 th  hearing, pages 149 - 150, 

15 page 152, lines 6-13.) 

	

16 
	

26. 	Respondents attorney did not have the Collateral File prior to or during the 

17 October 6, 2011 mediation. (Dec. 13 th  hearing, page 171.) 

	

18 
	

27. 	The pattern and practice of Respondents is to have their attorneys obtain 

19 copies of notes from an imaging file when preparing documents for mediation and exhibits 

20 for filing in court, rather than making actual copies of the original for such use. (Nov. .1" 

21 hearing, page 64, lines 20-22; Dec 13" hearing, page 9, line 18-22, page 10 lines 12-17, 

22 page 12 lines 2-8, page 54, line 8-11, page 137, line 18, through page 138, line 5, page 

23 140, line 25, though page 177, line 16, page 195 lines 5-10.) 

24 
	

28. 	The Collateral File holding the original Promissory Note with endorsement 

25 and Deed of Trust was not used to create any of the copies Respondents sent to 

26 Respondent's counsel in preparation for any of Petitioner's mediations or the filing of the 

27 Judicial Foreclosure. (Nov. 1" hearing, page 64, lines 20 - 22; Dec 131h  hearing, page 9 

28 
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1 line 18-2, page 10 lines 12-1, page 12 lines 2-8, page 54 line 8-11, page 137 line 18 

2 through page 138 line 5,page 140 line 25 though page 177 line 16, page 195 lines 5-10.) 

3 	29. 	The documents presented by Respondents in Petitioner's multiple 

4 mediations and judicial foreclosure were various versions of copies taken from an imaging 

5 system and were never verified against the original documents in the Collateral File. 

6 (Nov. I hearing, page 64 lines 9 - 12, 15 17, page 65 lines 3-10, pages 66-67 lines 21 — 

7 25 & 1, Dec. 13 1h  hearing, page 159, lines 3 — 14, Dec. 13 th  hearing, page 161, lines 20- 

8 24, page 162, lines 15 — 17.) 

9 	30. 	Respondents failed to provide a qualified witness to testify as to 

10 Petitioner's specific account history. (Dec. 131h  hearing, page 20-23, pages 42-43, 

11 	lines11-25 & I- 18, page 47 lines 23-25, page 50 lines 8-14, page 51 lines 6-7,) 

12 	31. 	Respondents failed to produce Daniel Marks as a witness at any of the 

13 evidentiary hearing dates in this matter. Daniel Marks, who appeared at the October 6, 

14 2011, mediation as representative of Respondents, is still currently employed by 

15 Respondent Nationstar Mortgage LLC. (Dec. 13 th  hearing pg. 58 line 1-5.) 

16 	32. 	Respondent The Bank of New York Mellon is the owner of the Note, as 

17 Fay Janati testified on two different occasions. (Nov. I' hearing, page 62 lines 21- 23; 

18 Dec. 13th  hearing, page 13, lines 7- 11.) 

19 	33. 	Respondent Nationstar Mortgage, LLC has a Document Execution 

20 department whose purpose is to provide documents to foreclosure attorneys. (Dec. 13 th  

21 hearing, page 23, lines 18- 25.) 

22 	34. 	Respondents, by and through Nationstar Mortgage, LLC, admitted to 

23 creating the altered endorsement. (Dec. 13" hearing, page 40 lines 6-7.) 

24 	35. 	The certifications presented at Petitioner's Mediation on December 10, 

25 2010, were printed off an imaging system and did not contain the endorsement in blank 

26 from First Horizon, yet the original Promissory Note, with an endorsement in blank, had 

27 been received by the Custodian in possession of the Collateral File on August 29, 2005, 

28 according to the First Horizon Document Header contained in the Collateral File and as 
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1 supported by testimony during the evidentiary hearing. (Dec. 13"' hearing, page 145, 

2 lines 6-7) 

3 	36. 	Respondents admit Petitioner's loan was not treated any differently than 

4 other loans serviced by Nationstar Mortgage, LLC (Nov. 1 hearing, page 64, lines 1-2.) 

5 
	

37. 	Respondent Nationstar Mortgage, LLC does not pay additional fees to the 

6 law firms processing the foreclosure even in cases where additional documents or work is 

7 necessary. (Dec. 13 th  hearing, page 52 lines 8-18.) 

8 	38. 	Respondents knew original documents were not going to be provided for 

9 the October 6, 2011 mediation and, instead, created their own set of documents and 

10 certifications to lead Petitioner and the Foreclosure Mediation Program to believe that the 

11 documents were compliant with the Foreclosure Mediation Program Rules. (Dec. 13 th  

12 hearing, pages 76, lines 16-25, page 77, lines 1-8, page 79, lines 24-25, page 80, lines I - 

13 6, page 83, lines 2-4 & 22-25, page 84, line 1, page 91 lines 8-16, page 94, lines 17-25, 

14 page 95, lines 1-2, page 121 lines 19-25, page 122, lines 1-16.) 

15 	39. 	Respondents were prepared to execute certifications stating possession of 

16 original documents when in fact, neither Nationstar Mortgage, LLC nor their attorneys 

17 were in possession of the originals and had already stated they would not be in possession 

18 of the originals by the October 6, 2011 mediation. (Dec. 13 th  hearing, page 100 lines 11- 

19 24, pages 101-102 lines 20-25 & 1-25.) 

20 	40. 	The law firm for Respondents prepared and generated the documents and 

21 certifications for the purposes of foreclosure mediation. (Dec. 13" hearing, page 139, 

22 lines 13- 25, page 140, lines 1-4.) 

23 	41. 	Respondents practice is to alter certifications to state "the attached is a 

24 copy of the original, a certified copy of which is in the possession of the undersigned" 

25 when they are unable to meet the requirements of the Foreclosure Mediation Program 

26 Rules, and unable to aver they are in possession of the original as required by the rules, in 

27 order to obtain a foreclosure certificate. (Dec. 13" hearing, page 102, lines 17-25, page 

28 104, lines 23-25, page 105, lines 1-8, page 122, line 25, page 123, lines 1-6.) 
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1 	42. 	Respondents presented documents at the October 6, 2011 mediation which 

2 Respondents knew were inconsistent with prior versions. (Dec. 13th  hearing, page 107- 

3 109 lines 24-25, 1-25, & 1-4, page 111-113 lines 25, 1-25 & 1-2) 

	

4 	43. 	Respondent The Bank of New York Mellon knew that Respondent 

5 Nationstar Mortgage LLC was acting on its behalf, as evidenced by the Pooling and 

6 Servicing Agreement, Master Servicing Agreement and Sub-Servicing Agreement it 

7 contractually entered and thereby delegated authority to Nationstar Mortgage LLC, as 

8 agent of The Bank of New York Mellon. 

	

9 	44. 	There is a significant difference between the original Promissory Note and 

10 the alleged certified copies in this ease; since the Custodian was in possession of the 

II original Promissory Note with an endorsement on August 29, 2005 according to the First 

12 Horizon Document Header contained in the Collateral File, and as supported by testimony 

13 during the evidentiary hearing, all other versions of the note that were produced thereafter 

14 should have contained the endorsement in blank. (Dec. 13 th  hearing, page 39, lines 19-21, 

15 page 145, lines 6-7, page 151 lines 4-11. page 94 lines 10-13.) 

	

16 	45. 	As of June 18, 2013, the original Promissory Note had an endorsement in 

17 blank with a distinct red circle around it, and, while there is no evidence of when the red 

18 circle was drawn around the endorsement, the Promissory Note was presented at the 

19 Motion for Summary Judgment Hearing on that date and contained the red circle and all 

20 copies of the original Promissory Note after June 18, 2013, should reflect the distinct red 

	

21 	circle around the endorsement. 

	

22 	46. 	Respondent The Bank of New York Mellon, in its response to the Petition 

23 in this case, included altered documents regarding the Promissory Note in this matter. 

24 McCarthy & Holthus LLP filed a response on behalf of The Bank of New York Mellon on 

25 August 13, 2013, with an exhibit containing a copy of the Promissory Note with the stamp 

26 from Old Republic Title on the first page and with an endorsement in blank that did not 

27 contain the red circle, nor did it have the "Nationstar Mortgage LLC" stamp. As testified 

28 to by attorney Kristin Schuler-Hintz, the Old Republic stamp indicates that it was a copy 
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1 made at the time of closing in April of 2005, and is the version obtained from an imaging 

2 file. Despite being in possession of the original Promissory Note at some point before 

3  June 18, 2013, at which time the Promissory Note had a distinct red circle around the 

4 endorsement in blank, Respondent The Bank of New York Mellon's response to the 

5 Petition did not contain a copy of the Promissory Note as it existed on August 13, 2013. 

6 The version of the Note presented at the October 6, 2011, mediation was in fact Exhibit I 

7 in this matter, which contains the Nationstar Mortgage LLC stamp as Petitioner, and 

8 counsel for Respondents, Lindsey Bennett-Morales, testified, and therefore Respondents 

9 failed to include in their response the actual document it presented at mediation. (Dec 

10 13th hearing, page 9 line 18-2, page 10 lines 12-1, page 12 lines 2-8, page 54 line 8-11, 

11 page 137 line 18 through page 138 line 5,page 140 line 25 though page 177 line 16, page 

12 	195 lines 5-10.) 

13 	47. 	The exhibit attached to Respondent The Bank of New York Mellon's 

14 response in this matter, as well as Respondent The Bank of New York Mellon's Motion to 

15 Amend the Complaint filed in the Judicial Foreclosure case on September 5, 2013, 

16 containing the same inaccurate copy of the Promissory Note demonstrates a pattern and 

17 practice by Respondent and its counsel to utilize inaccurate and untrustworthy copies of 

18 documents. 

19 	48. 	Respondents had a financial interest and financial incentive throughout 

20 Petitioner's foreclosure process to complete the foreclosure sale. Respondents were 

21 contractually required to make advances for the payment of principal and interest, taxes 

22 and insurance and legal fees, as well as ancillary costs of foreclosure, but earned interest 

23 on these advances as amounts deposited in collection accounts referred to as float money. 

24 Respondents were in first priority for reimbursement from liquidation proceeds, also 

25 known as foreclose sale proceeds, as stated in the Prospectus dated February 25, 2005, the 

26 Pooling and Servicing Agreement dated May 1, 2005, Nationstar Mortgage LLC's 

27 Registration Statement filed with the SEC on August 11, 2011, and the Subscrvicing 

28 Agreement effective June 21, 2011, filed by Nationstar Mortgage LLC with the SEC. 
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49. Respondents had a financial interest and financial incentive throughout 

Petitioner's foreclosure process to complete the foreclosure sale, as it was contractually 

permitted to impose late payment charges and servicing fees for each month the loan 

remained past due, and Respondents were in first priority for recovery of those fees from 

liquidation proceeds, also known as foreclose sale proceeds, as stated in The Pooling and 

Servicing Agreement dated May 1, 2005; Nationstar Mortgage LLC's Registration 

Statement filed with the SEC on August 11, 2011, and such charges were assessed against 

Petitioner's loan as evidenced by Nationstar Mortgage LLC's Servicing records. 

50. Respondents would have collected all of the monies advanced by 

Respondents with interest, in addition to late payment fees and servicing fees, once a 

foreclosure was completed and the liquidation proceeds realized. 

51. Respondents' intentional use of altered documents to avoid good faith 

participation in the Foreclosure Mediation Program is egregious conduct. 

52. Agents of Respondent The Bank New York of Mellon attended Petitioner's 

Mediations without proof of authority. 

53. Respondents failed to provide the required documents at each of 

Petitioner's Mediations and refused to offer a loan modification depriving Petitioner of an 

opportunity to keep her home. 

54. Respondents repeated violations of FMR were intentional and repetitive 

and caused harm to the Petitioner and to the integrity of the Foreclosure Mediation 

Program. 

CONCLUSIONS OF LAW 

1. NRS 107.086(8)(d) requires the Supreme Court to adopt rules to establish 

procedures to protect the mediation process from abuse and to ensure that each party to the 

mediation acts in good faith. 

2. NRS 107.086(4) and the Foreclosure Mediation Rules ("FMR") require the 

original or certified copy of the Promissory Note to be produced at mediation. At the time 

of the mediation on October 6, 2011, FMR 11(4) requirement that a certified copy of the 
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1 original note, and each endorsement of the note, could only be satisfied when the mediator 

2 received a statement under oath signed before a notary public that specifically states that 

3 the person making the certification is in actual possession of the original mortgage note, 

4 that the attached copy of the mortgage note is a true and correct copy of the original 

5 mortgage note, which is in the possession of the person making the certification. 

6 Respondents failed to comply with FMR 11. 

7 
	

3. 	A compliant certified copy is a copy made of the original document at the 

8 time it is being certified by an affiant. As indicated throughout the Court's finding of 

9 facts, the Respondents in this case never made an actual copy of the original for use as an 

10 exhibit in any court filing or for the purposes of certification in accordance with the FMR 

11 	11. In its response to the Petition, Respondent used a copy from its imaging file rather 

12 than making a copy of the original Promissory Note and, furthermore, failed to include the 

13 version of the Promissory Note that it presented at mediation. A copy of a copy of the 

14 Promissory Note, Deed of Trust and/or any Assignments is prima facie noncompliance 

15 with NRS 107.086(4) and FMR 11. 

16 	4. 	Respondents were required to mediate in good faith, provide required 

17 documents, and provide a person with authority to modify the loan or have "access at all 

18 times during the mediation to a person with such authority." NRS 107.086(4), (5); FMR 

19 5(7)(a). Respondents failed to mediate in good faith, failed to provide all required 

20 documents, and failed to present a person with authority. 

21 	5. 	The Court may issue an order imposing sanctions against the beneficiary of 

22 the Deed of Trust or the representative as the Court determines appropriate. See FMR 

23 5(7)(0.8 See NRS 107.086(2)(c)(2), (3), (6), (7). Pasillas v. Hsbc Bank US., 2011 WL 

24 2671894, 255 P.3d 1281, 127 Nev. Adv. Op. 39 (Nev., 2011) If the Court finds 

25 noncompliance with the requirements, the bare minimum sanction is that an FMP 

26 certificate must not issue. Holt v. Reg7 Tr. Servs. Corp., 127 Nev. _, _, 266 P.3d 602, 607 

27 	(2011). 

28 
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1 	6. 	The nature of the sanctions imposed on the beneficiary or its representative 

2 is within the discretion of the Court. Pasillas v. HSBC Bank USA, 127 Nev. _, 	255 

3 P.3d 1281, 1287 (2011). The Nevada Supreme Court previously listed factors to aid 

4 district courts when considering sanctions as punishment for litigation abuses, violations 

5 of Foreclosure Mediation Rules or NRS 107,080 et al, including but not limited to, the 

6 degree of willfulness of the offending party, the severity of the sanction relative to the 

7 severity of the abuse, the financial condition of the party being sanctioned and the need to 

8 deter both the parties and future litigants from similar abuses. See Young v. Johnny 

9 Ribeiro Building, 106 Nev. 88, 93, 787 P.2d 777, 780 (1990); see also Bahena V. 

10 Goodyear Tire & Rubber Co., 126 Nev. 	„ 235 P.3d 592, 598-99 (2010); 

11 Arnold, 123 Nev. at 415-16, 168 P.3d at 1053 Positlas v. Hsbc Bank U.S., 2011 WL 

12 2671894, 255 P.3d 1281, 127 Nev. Adv. Op. 39 (Nev., 2011). 

13 	7. 	In Pasillas, the Nevada Supreme Court set forth a nonexhaustive list of 

14 factors for the district court to consider in weighing the appropriate sanctions to impose 

15 when a party has violated the FMP requirements. 127 Nev. at _, 255 P.3d at 1287. In 

16 light of Respondents violations of the FMR, repeated use of inaccurate copies of required 

17 documents including in its responses filed in this matter, sanctions are necessary to 

18 demonstrate to Respondents that they arc not free to act with wayward disregard of 

19 Nevada law, the FMR, or the judicial system. See Foster v. Dingwall, 227 P.3d 1042 

20 (Nev., 2010). 

21 	8. 	The conduct exhibited in relation to Petitioner's loan and the mediation at 

22 issue was egregious and in the consideration of imposition of sanctions, this Court finds 

23 that under NRS 107.080, FMK., and the case law of this state, that substantial sanctions are 

24 appropriate. 

25 	9. 	The Court concludes that since Petitioner received a discharge of liability 

26 for the Promissory Note at issue in this matter by decree of the United States Bankruptcy 

27 Court District of Nevada issued on December 1, 2008 in case #08-15209 by the Honorable 

28 
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THE COURT FURTHER ORDERS Petitioner's counsel to file a Memorandum of 

Costs and Fees including all costs and fees accrued from the election of mediation in 2011 

to the date of this order, such memorandum must be filed with the Court within 14 days of 

entry of this order. The Court shall issue a separate order regarding the total amount of 

fees and costs to be awarded. 

THE COURT FURTHER ORDERS that a Certificate shall not issue regarding the 

October, 2011 mediation. 
7, 4 

DATED this .0  day of October, 2014 

'Iono 
District 

ble Kathleen E. Delaney 
curt Judge 

1 Linda B. Riegle, there can be no offset with regard to sanctions imposed by this Court as 

2 this would be in violation of the discharge injunction, 

	

3 	 ORDER 

4 NOW THEREFORE: 

	

5 	THE COURT ORDERS a sanction of $50,000.00 dollars to be imposed against 

6 Respondent The Bank of New York Mellon, payable to Petitioner within 30 days of entry 

7 of this order. Respondents shall be sanctioned an additional $5,000 per day for failure to 

8 do so within 30 days of the entry of this order. 

	

9 	THE COURT FURTHER ORDERS a sanction of $50,000.00 dollars against 

10 Respondent Nationstar Mortgage LLC payable to Petitioner within 30 days of entry of this 

11 order. Respondent shall be sanctioned an additional $5,000 per day for failure to do so 

12 within 30 days of the entry of this order, 

	

13 	THE COURT FURTHER ORDERS that Respondents are jointly and severally 

14 liable for Petitioner's reasonable attorney fees and costs as an additional sanction in this 

15 matter. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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CERTIFICATE OF SERVICE  

I HEREBY CERTIFY that on or about the date filed, the foregoing FINDINGS 

OF FACT, CONCLUSIONS OF LAW AND ORDER  was e-served, mailed or placed 

in the attorney's folder in the Clerk's Office as follows: 

Kristin A. Schuler-Hintz, Esq. — McCarthy & Holthus 
Allison R. Schmidt, Esq. — Akerman LLP 
Venicia Considine, Esq. — Legal Aid Center of Southern Nevada 
Tara D. Newberry, Esq. — Connaghan Newberry Law Firm 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Cindy Sprineerg 
Judicial Executive Assistant 
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STATE GF NEVADA .. 
FORV..CLOSORE - MEDIATIO.N PROGRAM: 

MEDIATION SCHEDULING REMINDER 

ASSESSOR PARCEL NUMBER (APN) 125-2a-212-037 

Property Owner (.$) Catner(ne Rodriguez 

PROPERTY ADDRESS: 

6345 Sweat Pecan Street 

Las Vegas, NV 89149 

NEFICIARY; MetLife.Honle Loans 

TRUSTEE: Quality Loan Service Corp. 

TS NV-10-35135644F 

DoT Doet$ 412•120P6 

SookiPage #: 200.0427-000843. 

Viet #: 

The tTledon in this matter will be held ,  on October 6. 2011 at 1i00 

'Location; Nevada State M -Otol .  Pool, 7060 La Cienega Street., Las Vegas ).:NeVadn, 

This is a courtesy reminder of several Nevada Foreclosure Mediation Program requirements that are very 
important or are somewhat new: 

The parties must make contact, request and exchange all necessary documents•and inibrmation .as soon as 
possible prior to the mediation. Please ensure that you have asked Fr and/or provided all information 
needed prior to the mediation. As a last resort bring.sueh doeument and inforMation with. you to the 
mediation as complete Info nation is essential to a successful meeting., 

2, 	'Me LemierlDenelleiary representative must bring to the mediation separately certified copies of the 
orightal mortgage note and deed of trust, and each endorsement of the note and each assignment of the 
deed of trust, Loch certified document brought to the mediation must be accompanied by an twiginai 
Opet signed) certification esec uted by or hofore a notary public meeting the requirements ()MRS 
24.0,14555M Pale 1 1(4). 

Please carefully again 1:eVieW the Foreclosure Mediation Instruction Letter that was sent to Ou when the 
mediation was scheduled and make very sure that yOu have Complied with each. every and all of the 
requirements contained in that document. 

I look forward to a successall medi auo .n sesSion. Please call with any questions. 

Sincenk. , 

Steve l Wen#1, Esq. 
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ADJUSTABLE RATE NOTE 
(LIBOR Six-Month Index (As Published In The Wall Street Journal) - Rate Caps) 

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST RATE 
AND MY MONTHLY PAYMENT. THIS NOTE LIMITS THE AMOUNT MY INTEREST RATE CAN 
CHANGE AT ANY ONE TIME AND THE MAXIMUM RATE I MUST PAY. 

April 21st, 2005 
	

HENDERSON 
	

NEVADA 
[thm] 
	

[City] 
	

prate) 

6845 SWEET PECAN STREET, LAS VEGAS, Nevada 89149 
propulyikddres4 

1. BORROWER'S PROMISE TO PAY 
In return for a loan that I have received, I promise to pay U.S. $ 

'Principal"), plus interest, to the order of Lender. Lender is 
FIRST HORIZON HOME LOAN CORPORATION 

269,000.00 (this amount is called 

I will make all payments under this Note in the form of cash, check or money order. 
I understand that Lender may transfer this Note. Lender or anyone who takes this Note by transfer and who is entitled to 

receive payments under this Note is called the "Note Holder.' 

2. INTEREST 
Interest will be charged on unpaid Principal until the full amount of Principal has been paid. I will pay interest at a yearly 

rate of 	5.625 	 %. The interest rate I will pay may change in accordance with Section 4 of this Note. 
The interest rate required by this Section 2 and Section 4 of this Note is the rate I will pay both before and after any 

default described in Section 7(B) of this Note. 

3. PAYMENTS 
(A) Mae and Place of Payments 
I will pay Principal and interest by making a payment every month. 
I wil make my monhly payments on the first day of each month beginning on aune ls t 	2005 • 

I will make these payments every month until I have paid all of the principal and interest and any other charges 
described below that I may owe under this Note. Each monthly payment will be applied as of its scheduled due date and will be 
applied to interest before Principal. If, on May 1st, 2035 , I still owe amounts under this 
Note, I will pay those amounts in Rill on that date, which is called the "Maturity Date." 

I will make nay monthly payments at 	PO Box 809 
=was, TN 38201 

or at a different place if required by the Note Holder. 
(B) Amount of My Initial Monthly Payments 

1,. Each of my initial monthly payments will be in the amount of U.S. $ 	 260 94 	 . This amount 
may change. 

(C) Monthly Payment Changes 
Changes in my monthly payment will reflect changes in the unpaid Principal of my loan and in the interest rate that I must 

pay. The Note Holder will determine my new interest rate and the changed amount of my monthly payment in accordance with 
Section 4 of this Note. 

MULTISTATE ADJUSTABLE RATE NOTE LIBOR SIX-MONTH INDEX (AS PUBUSHED IN THE WALL STREET JOURNAL) - 
Single Family - Fannie Mao UNIFORM INSTRUMENT 
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4. INTEREST RATE AND MONTHLY PAYMENT CHANGES 
(A) Change Dates 
The interest rate I will pay may change on the first day of May, 2010 	 , and on that day every 
6th 	month thereafter. Each date on which my interest rate could change is called a "Change Date." 
(B) The Index 
Beginning with the first Change Date, my interest rate will be based on an Index. The "Index" is the average of interbank 

offered rates for six month U.S. dollar-denominated deposits in the London market ("LIBOR"), as published in 77re Wall Street 
Journal. The most recent Index figure available as of the first business day of the month immediately preceding the month in 
which the Change Date occurs is called the "Current Index." 

If the Index is no longer available, the Note Holder will choose a new index that is based upon comparable information. 
The Note Holder will give me notice of this choice. 

(C) Calculation or Changes 
Before each Change Date, the Note Holder will calculate my new interest rate by adding 

TWO MID 013E-QUARTER 	 percentage points ( 	2 • 250 	 %) to the Current 
Index. The Note Holder will then round the result of this addition to the nearest one-eighth of one percentage point (0.125%). 
Subject to the limits stated in Section 4(D) below, this rounded amount will be my new interest rate until the next Change Date. 

The Note Holder will then determine the amount of the monthly payment that would be sufficient to repay the unpaid 
Principal that I am expected to owe at the Change Date in full on the Maturity Date at my new interest rate in substantially equal 
payments. The result of this calculation will be the new amount of my monthly payment. 

(D) Limits on Interest Rate Changes 
The interest rate I am required to pay at the first Change Date will not be greater than 	11.625 

or less than 	2 . 250 	 %. Thereafter, my interest rate will never be increased or decreased on any single 
Change Date by more than TWO at 00/100 	 percentage point(s) ( 	2 • 00 	%) 
from the rate of interest I have been paying for the preceding 	6 	months. My interest rate will never be greater 
than 	11.625 	%. 

(E) Effective Date of Changes 
My new interest rate will become effective on each Change Date. I will pay the amount of my new monthly payment 

beginning on the first monthly payment date after the Change Date until the amount of my monthly payment changes again. 
(F) Notice of Changes 
The Note Holder will deliver or mail to me a notice of any changes in my interest rate and the amount of my monthly 

payment before the effective date of any change. The notice will include information required by law to be given to me and also 
the title and telephone number of a person who will answer any question I may have regarding the notice. 

5. BORROWER'S RIGHT TO PREPAY 
I have the right to make payments of Principal at any time before they are due. A payment of Principal only is known as a 

"Prepayment." When I make a Prepayment, I will tell the Note Holder in writing that I am doing so. I may not designate a 
payment as a Prepayment if I have not made all the monthly payments due under this Note, 

may make a full Prepayment or partial Prepayments without paying any Prepayment charge. The Note Holder will use 
my Prepayments to reduce the amount of Principal that I owe under this Note. However, the Note Holder may apply my 
Prepayment to the accrued and unpaid interest on the Prepayment amount before applying my Prepayment to reduce the 
Principal amount of this Note. If I make a partial Prepayment, there will be no changes in the due dates of my monthly 
payments unless the Note Holder agrees in writing to those changes. My partial Prepayment may reduce the amount of my 
monthly payments after the first Change Date following my partial Prepayment. However, any reduction due to my partial 
Prepayment may be offset by an interest rate increase. 

6. LOAN CHARGES 
If a law, which applies to this loan and which sets maximum loan charges, is finally interpreted so that the interest or other 

loan charges collected or to be collected in connection with this loan exceed the permitted limits, then: (a) any such loan charge 
shall be reduced by the amount necessary to reduce the charge to the permitted limit; and (b) any sums already collected from 
me that exceeded permitted limits will be refunded to me. The Note Holder may choose to make this refund by reducing the 
Principal I owe under this Note or by making a direct payment to me. If a refund reduces Principal, the reduction will be treated 
as a partial Prepayment. 

ForrAVL.  
lattals: 	 
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7. BORROWER'S FAILURE TO PAY AS REQUIRED 
(A) Late Charges for Overdue Payments 
If the Note Holder has not received the filll amount of any monthly payment by the end of 15  

calendar days after the date it is due, I will pay a late charge to the Note Holder. The amount of the charge will be 
5 . 00 	% of my overdue payment of principal and interest. I will pay this late charge promptly but 

only once on each late payment. 
(B) Default 
If I do not pay the fidl amount of each monthly payment on the date it is due, I will be in default. 
(C) Notice of Default 
If I am in default, the Note Holder may send me a written notice telling me that if I do not pay the overdue amount by a 

certain date, the Note Holder may require me to pay immediately the full amount of Principal that has not been paid and all the 
Interest that I owe on that amount. That date must be at least 30 days after the date an which the notice is mailed to me or 
delivered by other means. 

(0) No Waiver By Note Holder 
Even if, at a time when I ant in default, the Note Holder does not require me to pay immediately in full as described 

above, the Note Holder will still have the right to do so if I am in default at a later time. 
(E) Payment of Note Holder's Costs and Expenses 
If the Note Holder has required me to pay immediately in full as described above, the Note Holder will have the right to 

be paid back by me for all of its costs and expenses in enforcing this Note to the extent not prohibited by applicable law. Those 
expenses include, for example, reasonable attorneys' fees. 

8. GIVING OF NOTICES 
Unless applicable law requires a different method, any notice that must be given to me under this Note will be given by 

delivering it or by mailing it by first class mail to me at the Property Address above or at a different address if I give the Note 
Holder a notice of my different address. 

Unless the Note Holder requires a different method, any notice that must be given to the Note Holder under this Note will 
be given by mailing it by first class mail to the Note Holder at the address stated in Section 3(A) above or at a different address 
if I am given a notice of that different address. 

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE 
If more than one person signs this Note, each person is fully and personally obligated to keep all of the promises made in 

this Note, including the promise to pay the full amount owed. Any person who is a guarantor, surety or endorser of this Note is 
also obligated to do these things. Any person who takes over these obligations, including the obligations of a guarantor, surety 
or endorser of this Note, is also obligated to keep all of the promises made in this Note. The Note Holder may enforce its tights 
under this Note against each person individually or against all of us together. This means that any one of us may be required to 
pay all of the amounts owed under this Note. 

10. WAIVERS 
I and any other person who has obligations under this Note waive the rights of Presentment and Notice of Dishonor. 

"Presentment" means the right to require the Note Holder to demand payment of amounts due. "Notice of Dishonor" means the 
right to require the Note Holder to give notice to other persons that amounts due have not been paid. 

11. UNIFORM SECURED NOTE 
This Note is a uniform instrument with limited variations in some jurisdictions. In addition to the protections given to the 

Note Holder under this Note, a Mortgage, Deed of Trust, or Security Deed (the "Security astrument"), dated the same date as 
this Note, protects the Note Holder from possible losses that might result if I do not keep the promises that I make in this Note. 
That Security Instrument describes how and under what conditions I may be required to make immediate payment in full of all 
amounts I owe under this Note. Some of those conditions read as follows: 

CZ1-838N (cal 
ca) 
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WITNESS THE HAND(S) -AND SEAL(S) OF THE UNDERSIGNED, 

	

(Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

0053 3 34 52 0 

Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, "Interest in the 
Property" means any legal or beneficial interest in the Property, including, but not limited to, those beneficial 
Interests transferred in a bond for deed, contract for deed, installment sales contract or escrow agreement, the intent 
of which is the transfer of title by Borrower at a future date to a purchaser. 

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not a 
natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written consent, 
Lender may require immediate payment in full of all sums secured by this Security Instrument. However, this option 
shall not be exercised by Lender if such exercise is prohibited by Applicable Law. Lender also shall not exercise this 
option if: (a) Borrower causes to be submitted to Lender information required by Lender to evaluate the intended 
transferee as if a new loan were being made to the transferee; and (b) Lender reasonably determines that Lender's 
security will not be impaired by the loan assumption and that the risk of a breach of any covenant or agreement in 
this Security Instrument is acceptable to Lender. 

To the extent permitted by Applicable Law, Lender may charge a reasonable fee as a condition to Lender's 
consent to the loan assumption. Lender also may require the transferee to sign an assumption agreement that is 
acceptable to Lender and that obligates the transferee to keep all the promises and agreements made in the Note and 
in this Security Instrument. Borrower will continue to be obligated under the Note and this Security Instrument 
unless Lender releases Borrower in writing. 

If Lender exercises the option to require immediate payment in full, Under shall give Borrower notice of 
acceleration. The notice shall provide a period of not less than 30 days from the date the notice is given in 
accordance with Section 15 within which Borrower must pay all sums secured by this Security Instrument. If 
Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke any remedies permitted by 
this Security Instrument without further notice or demand on Borrower. 

	 (Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

	 (Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

	 (Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

(Sign Original Only] 

CO-833N 0210 
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INTEREST ONLY ADDENDUM 
TO ADJUSTABLE RATE NOTE 

THIS ADDENDUM is made this 21st day of April 	 2005, and is incorporated into 
and intended to form a part of the Adjustable Rate Note (the "Note") dated the same date as this Addendum 
executed by the undersigned and payable to FIRST HORIZON HOME LOAN CORPORATION 

(the "Lender"). 

THIS ADDENDUM supereedes Section 3(A), 3(B) 1  4(C) and 7(A) of the Note, None of the other provisions of 
the Note are changed by this Addendum. 

3. PAYMENTS 
(A) Time and Place of Payments 
I will pay interest by making payments every month for the first 120 payments (the "Interest 

Only Period") in the amount sufficient to pay interest as it accrues. I will pay principal and interest by 
making payments every month thereafter for the next 240 payments in an amount sufficient to fully 
amortize the outstanding principal balance of the Note at the end of the Interest Only Period over the 
remaining term of the Note in equal monthly payments. 

I will make my monthly payments on the first day of each month beginning on awl* 3.n t 
2005 . I will make these payments every month until I have paid all of the principal and interest and 
any other charges described below that I may owe under this Note. Each monthly payment will be 
applied as of its scheduled due date and will be applied to Interest before principal. If, on May 
let, 2035 	, I still owe amounts under this Note, I will pay those amounts in full on that date, 
which is called the "Maturity Date. 

will make my payments at Po BOX 809, MEMPHIS, TN 38101 
, or at a different place if required by the Note Holder. 

(B) Amount of My Initial Monthly Payments 
Each of my initial monthly payments will be in the amount of U.S. $ 1, 260.94 This payment 

amount is based on the original principal balance of the Note. This payment amount may change. 

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES 
(C) Calculation of Changes 
Before each Change Date, the Note Holder will calculate my new interest rate by adding 

Two AND ONE-QUARTER percentage points (2.250%) to the Current Index, 
The Note Holder will then round the result of this addition to the nearest one-eighth of one percentage 
point (0.125%). Subject to the limits stated in Section 4(D), this rounded amount will be my new interest 
rate until the next Change Date. 

During this Interest Only Period, the Note Holder will then determine the amount of the monthly 
payment that would be sufficient to repay accrued interest. This will be the amount of my monthly 
payment until the earlier of the next Change Date or the end of the Interest Only Period unless I make a 
voluntary prepayment of principal during such period. If I make a voluntary prepayment of principal 
during the Interest Only Period, my payment amount for subsequent payments will be reduced to the 
amount necessary to pay interest on the lower principal balance. At the end of the Interest Only Period 
and on each Change Date thereafter, the Note Holder will determine the amount of the monthly payment 
that would be sufficient to repay in full the unpaid principal that I am expected to owe at the end of the 
Interest Only Period or Change Date, as applicable, in equal monthly payments over the remaining term 
of the Note. The result of this calculation will be the new amount of my monthly payment. After the 
end of the Interest Only Period, my payment amount will not be reduced due to voluntary prepayments. 

Interest Only Addendum to Note 
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7. BORROWER'S FAILURE TO PAY AS REQUIRED 
(A) Late Charge for Overdue Payments 
If the Note Holder has not received the full amount of any monthly payment by the end of 15 

calendar days after the date it is due, I will pay a late charge to the Note Holder. The amount of the 
charge will be 5.00 % of my overdue payment of interest, during the period when my payment is interest only, and of principal and interest thereafter. I will pay this late charge promptly but only once on each late payment. 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Addendum. 

Date 
	

Date 

Date 
	

Date 

Date 
	

Date 

Interest Only Addendum to Note 
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STATE OF NEVADA 
FORECLOSURE MEDIATION PROGRAM 

MEDIATOR STATEMENT 

PART 1: SIGN-IN SHEET APN:125-20-212-037 

Mediator: 
Name: 	SteVP F VUrzn7p1, PQri 

Print 

Contact Info:AMNAvarta@omaii r•nm_ 

Signature 

Email fe7l:PiCZ:#" 

Homeowner(s) (Grantor): 
) 

Name: 	-OVA .' • 	- 

, 

• 	• 	 -ado' ......A A411111K--' 	4, 

Print 

Contact Info 	SE-6C ( 

SI ature 	a 

 A  Rcc). 0  o vxr 	-1°1.3 7".  2-Y33  

Email 

Participated: 	2il In Person 

Telephone # 

0 By Telephone 

Homeowner(s) (Grantor): 
Name: 

Print 

Contact Info .  

Signature 

Email 

Participated: 	0 In Person 

Telephone # 

0 By Telephone 

Homeowner At 	or Rep: Name: 6-c--- 	\ 	— ( 	 — r'' 

10(.0 CI) Cp 
Prinit 

Contact Info: 	I-  A'ekki 	p c\-\Na.w1v. (-6,n, 	707 -  

NV Bar/FIRS 645F License # Email 	 Telephone # 

Participated: 	n Person 	 13 By Telephone 

Lender (Beneficiary): Name: 	6 1 	• 	IA Glitik-g 
/ 
--A1P.4111 ht 	Ka 	0114 

"rint 

Contact Info .  

Signature 

Email 

Participated: 	0 In Person 

Telephone # 

tEi 	 ephone 

Lender Attv or Rep: Name: 	ijndfil  Befinittrnird‘f (1-q-inaae4d 

/I c / q 
Print 	 Signature 

Contact Info .  Ibeguy#6inerm/--wpfi 1D Ill-ilav . ( /)n 	hg5 
NV Bar/FIRS 645F License # Email 	 Telephone # 

Participated: 	ED- raerson 	 0 By Telephone 

Other: Name: 
Print 

Contact Info: 

Signature 

Email 

Participated: 	0 In Person 

Telephone # 

0 By Telephone 

If needed, a separate sheet may be utilized for additional attendees. 

The attending parties are signing this sheet only to memorialize their presence  at the mediation. If an agreement 
is reached, the parties will be requested by the mediator to execute the agreement section of this Mediator 

Statement, which will outline the basic terms agreed upon at mediation. Neither the mediator nor the mediation 

administrator may be compelled to testify in any subsequent proceedings regarding the contents of an agreement. 

Mediator Statement 
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STATE OF NEVADA 

FORECLOSURE MEDIATION PROGRAM 

MEDIATOR STATEMENT 

HOMEOWNER'S NAME: Catherine Rodriguez 
	

BENEFICIARY: MetLife Home Loans 

CO-OWNER'S NAME: 	TRUSTEE: Quality Loan Services Corp. 

ASSESSOR PARCEL NUMBER (APN)  125-20-212-037 

PROPERTY ADDRESS 6845 Sweet Pecan Street 

Las Vegas, NV 89149 

 

Ts if 	NV-10-3513560NF 

Loan # 	  

4 DoT Doc # 121/2005  

 

Book #: 20050427 Page if 0003843  

 

Inst if 

 

 

  

• If no mediation is held:  Please ensure the Mediation Summary, Mediation Certification and Mailing Certification 

(Parts 2, 2A & 4) are completed. 

• If no agreement is reached:  please ensure the Attending Parties, Mediation Summary, Mediator Certification 

and Mailing Certification (Parts 1, 2, 2A & 4) are completed. 

• If an agreement is reached by the parties:  please ensure all applicable parts of this form are attached. 

PART 2: MEDIATION SUMMARY (Please check all that apply) 

A Foreclosure Mediation was held on: October 6, 2011  

O A Foreclosure Mediation was not held (Explain): 	  

El Parties came to an agreement prior to mediation (Explain): 	  

The Mediator files the following report of the mediation (please check all that apply): 

O The parties resolved this matter. If this box is marked, please complete PART 3: MEDIATION  

AGREEMENT. 

The parties participated but were unable to agree to a loan modification or make other arrangements. 

O Lender (Beneficiary or designated representative) failed to attend the mediation. 

Lender (Beneficiary or designated representative) failed to bring to the mediation each document required. 

Please specify which document(s) were not provided: Lender failed to produce walled copies of Note, Deed of Trust, Assignments and Transfers, 

(Lender indicated original documents have not been located after recent transfer to new seivicer-Nationstar). Lender also fated to provide NRS 645.2515 

compliant BPO (initial BP° was dated "9/30/2006 and second BP° dated 9/2/2011 carried no signature). 

O Lender (Beneficiary or designated representative) did not have the authority to fully negotiate and modify 

the loan. 

0 Lender (Beneficiary or designated representative) failed to participate in good faith. 

Please explain: 	
 

O Homeowner (grantor or person who holds the title of record) failed to attend the mediation. 

O Homeowner (grantor or person who holds the title of record) failed to bring to the mediation each document 

required. Please specify which document(s) were not provided: 	  

0 Homeowner (grantor or person who holds the title of record) failed to participate in good faith. Please 

explain: 	
 

Other: Homeowner attorney stated this was FMP third mediation with Lender unable to produce proper loan documents each time. 

Mediator Statement 	
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STATE OF NEVADA 
FORECLOSURE MEDIATION PROGRAM 

MEDIATOR STATEMENT 

PART 2A: MEDIATOR CERTIFICATION 

The Mediator hereby certifies, under the penalty of perjury, that the foregoing is true and accurate of 

the proceedings as required by NRS Chapter 107. 

DATED this 

 

11th  

Steve E. Wen2e1, Esq. 
Print Name: 

day of October 

Mediator Statement 	
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STATE OF NEVADA 

FORECLOSURE MEDIATION PROGRAM 

MEDIATOR STATEMENT 

All documents and discussions presented during the mediation are confidential except in an action for Judicial Review as set forth in the 

applicable State of Nevada Foreclosure Mediation Rules and NRS Chapter 107. 

PART 3: MEDIATION AGREEMENT (Sections A-G) 

THE PARTIES AGREED TO THE FOLLOWING (Please Check all that apply): 

A. RETAIN THE HOME 

D l. Reinstatement 

o 2. Repayment Plan 

O 3. Extension 

CI 4. ARM to Fixed Rate 

5. Amortization Extended 

0 6. Interest Rate Reduction 

0 7. Principal Forbearance 

0 8. Other Forbearance 

0 9. Principal Reduction 

O 10. Refinance 

0 11. Temporary Modification 

Expiration Date : 	  

D 12, Permanent Modification 

• 13. Short payoff: $ 	 
When: 	  
Conditions: 

B. RELINQUISH THE HOME  

LI 1. Deed in Lieu of Foreclosure 

0 2. Short Sale 

D 3. Voluntary Surrender 

0 4. Cash for Keys $ 	 
When: 	  
Conditions: 

0 5. Gov't. Program: 	  

0 6. Other: 	  

O 14. Gov't. Program: 	  

0 15. Other: 	  

C. DETAILS  

0 Lender/Beneficiary will report the loan as paid in current status effective as of: 	  

0 Treatment of arrearages: 	  

Waiver of Fees and Penalties: 

Other treatment of fees/costs (list and outline details): 	  

• Rescind Notice of Default: 

D. THE FOLLOWING TERMS REMAIN UNCHANGED (Please check all that apply.) 

0 The balance due as shown on beneficiary's books, which is 	  

D The interest rate stated in the original Note, which is 	  

The loan term stated in the original Note, which is 	  

Mediator Statement 	
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3. Loan Term 	There are 	monthly payments 
remaining as of 	  

Begin Date: 
	

End Date: 	 

There are 	 
remaining as of 
Begin Date: 	 

monthly payments 

End Date: 

STATE OF NEVADA 

FORECLOSURE MEDIATION PROGRAM 

MEDIATOR STATEMENT 

E. LOAN MODIFICATION (Please complete all that apply) 

Temporary Modification Permanent Modification 

 

1, Loan Balance Total loan balance shall be modified to 

Effective date 	 

 

Total loan balance shall be modified to: 

Effective date: 	 

 

 

 

 
 

2. Interest Rate Period 1 	 Period 1 

a. Interest rate will be temporarily modified to 	a. Interest rate will be temporarily modified to 	% 

b. Effective as of 	 b. Effective as of 

c. For the Period of 	months 	 c. For the Period of 	months 

Period 2 	 Period 2 

a. Interest rate will be temporarily modified to 	a. Interest rate will be temporarily modified to 	% 

b. Effective as of 	 b. Effective as of 

c. For the Period of 	months 	 c. For the Period of 	 months' 

4. Payment 	Resulting initial payment: $ 
	

Resulting initial payment: $ 	  

Principal & Interest:$ 
	

Principal & Interesa 	  

Escrow: $ 
	

Escrow: $ 	  

Total:  
	

Total: 	  

5. Fees & Costs 

	

	
The aforementioned loan balance includes fees & costs for temporary and permanent modifications as 

follows: 
Incurred 

Interest $ 	  

Costs $ 	  

Fees $ 	  

Other $ 	  

TOTAL: $ 	  

Waived 

Interest $ 	  

Costs $ 	  

Fees $ 	  

Other $ 	  

TOTAL: $ 	  

Other 	
 

Comments: 	
 

if additional Periods agreed upon by the parties, please indicate on a separate sheet and attached hereto. 

Mediator Statement 	
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STATE OF NEVADA 

FORECLOSURE MEDIATION PROGRAM 

MEDIATOR STATEMENT 

F. DEFICIENCY & TAX LIABILTY 

Please be advised that the mediator is not permitted to provide any legal or tax advice to the parties on any issues related to the 

mediation or the terms of any potential settlement agreement. It is suggested that the parties contact a licensed professional of their 

choice for legal or tax advice related to this mediation and any potential settlement. 

1. Deficiency: 
El The settlement agreement will include a provision waiving any deficiency resulting from 

recovery by the Trustee/Beneficiary of less than the full amount the Trustee/Beneficiary 

claims now to be due on the loan. 

o Comments: 	  

2. Other deficiency and/or tax liability terms not mentioned above: 
Additional terms, details are as follows: 

3. Is this agreement contingent upon the signing of other document S and/or forms 
(i.e. updated financial information; tax returns, divorce decree, etc.)? 

If yes, please provide a detailed list and/or attach: 

Mediator Statement 	
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STATE OF NEVADA 

FORECLOSURE MEDIATION PROGRAM 

MEDIATOR STATEMENT 

G. SIGNATURE OF PARTIES 

IN WITNESS WHEREOF, each of the participants in this mediation has executed this mediation agreement on the date set 

forth. The parties agree to separately prepare and execute the documents necessary to accomplish the terms of this agreement 

Date 
Homeowner (Grantor) 

Date 
Homeowner (Grantor) 

Date 
Homeowners Attorney/Representative 

Date 
Lender (Beneficiary) 

Date 
Lenders Attorney/Representative 

Date 
Other (Please specify relationship to Lender or 
Homeowner) 

Date 
Other (Please specify relationship to Lender or 
Homeowner) 

Mediator Statement 	
© 2010 Nevada Foreclosure Mediation Program 
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STATE OF NEVADA 
FORECLOSURE MEDIATION PROGRAM 

MEDIATOR STATEMENT 

PART 4: MAILING CERTIFICATION 

I hereby certify that I served the foregoing Mediator Statement on the 11th 	day of  October 	 • 

20 11  , by placing true and correct copies thereof in the U.S. mail, postage prepaid, addressed to the 
following: 

Homeowner (Grantor): 
	

Homeowner's Attorney/Representative: 
Catherine Rodriguez 
	 Tara D. Newberry 

6845 Sweet Pecan Street 
	

Connaghan Newberry 

Las Vegas, NV 89149 
	

7854 W. Sahara Avenue 

Las Vegas, NV 89117 

Trustee: 
	

Trustee's Attorney/ Representative:  
Quality Loan Service Corp. 

2141 5th Avenue 

San Diego, CA 92101 

Lender (Beneficiary):  Lender's Aftornev/Re P resentative: 
Lindsey Bennet Morales. Esq. 

McCarthy and Hollhus 

9510 West Sahara Avenue, Suite 110 

Las Vegas, NV 89117 

Other: Other: 

  

Signature: 

Print Name: 

Title: 

Steve E. Wenzel 

Mediator 

Mediator Statement 	 8 of 8 
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18 

19 

20 

21 

22 

23 

24 

13 

14 

15 

16 

C(OPY 
Kristin A. Schuler-Hintz, Esq., SBN 7171 
Stephanie Richter, Esq., SBN 12075 
McCarthy & Holthus, LLP 
9510 W. Sahara Ave., Suite 110 
Las Vegas, NV 89117 
Phone (702) 685-0329 
Fax (866) 339-5691 
Email NVJud@McCarthyHolthus.com  

Attorneys for Plaintiff; 
6 THE BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW YORK AS TRUSTEE 

FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE PASS-

THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON HOME 

LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER SERVICER, IN 

ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING AND 

SERVICING AGREEMENT 

IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

10 
IN AND FOR THE COUNTY OF CLARK 

1 

2 

3 

4 

5 

7 

8 

9 

THE BANK OF NEW YORK MELLON) Case No. A-12-661179-C 

F/KJA THE BANK OF NEW YORK AS 
TRUSTEE FOR THE HOLDERS OF THE) Dept. No. XXXI 

CERTIFICATES, 	FIRST 	HORIZON 
MORTGAGE 	 PASS-THROUGH 
CERTIFICATES SERIES FHAMS 2005-AA5,) SUMMONS — CIVIL 

BY FIRST HORIZON HOME LOANS,  
DIVISION OF FIRST TENNESSEE BANK ARBITRATION EXCEPTION CLAIMED: 

NATIONAL MASTER SERVICER, 	IN ITS TITLE TO REAL ESTATE 

CAPACITY AS AGENT FOR THE 'IRUSTEE 
UNDER THE POOLING AND SERVICING 
AGREEMENT, 

) 
) 

CATHERINE RODRIGUEZ; REPUBLIC 	) 
SERVICES; CITY OF LAS VEGAS; DOES I—) 
X; and ROES 1 -10 inclusive, 	 ) 

Defendants. 

NOTICE! YOU HAVE BEEN SUED. TUE COURT MAY DECIDE AGAINST YOU 

25 WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS. READ 

THE INFORMATION BELOW. 

TO THE DEFENDANTS: a Civil Complaint has been filed by the Plaintiff against you 

27 
for the relief set for in this Complaint. 

28 

V. 

) 

) 

) 

26 

Ex 12 Pg 000001 
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8 

9 

10 

11 

18 

19. 

20 

21 

i 

. if you intend to defend this lawsuit,. within 20 tl'aA:4ft.otithi.S. 1-1,1iaietion's is ktved, on 

you,, eN.elntid.ve  of the day of service, yoti must. 04 follow ng' 

(a) File with the Clerk of This Cotirt, viihOs0 addtes. 	 wititteb 

response to 	Cornphitt in:O.:00danoe.witirt he. .RIes of the Cowl; with the. 

ivpiapriate filing fee. 

(b) Serve t topy  of  yourt6polise upon the attorney whose :flame and address is s.howu 

belOW, 

IJuiess you mspoud, your default will be eote7ted ilpoh:tipptiotioA:otthe. Vaiiitiff and 

failure toso tespand will rault in a judgment 'of do cult against yan; fat the relief 

kraanded: in the Complaint, which could result 41. the. takir4of motley or property or 

other relief tequestcgl by the Complaint.. 

3. if you intend to seek the advice of an itttterneyin this IniOter..„ ypo shouW do so 

proinpayso that vow re.spaug may be filed on 

4. The State. of -Jeva.dai, it.s.iun I ubth \mo 	ine ofli iemployees, board 

rrianbens, cominissiOn Tmembers and led:gal:ors •ez,,teh havi_t.4,5 days aflor senr,10 07. 

Summon:i withinLun o :file an Answer:at otter .to.;1:1011SiVO,:ploacting, tote. 

Complaint. 

.Respotitfally submitted, 

L , 

fly 	(C  ... 	 

	

kfts.tin 	 (NSR# 7171)—--  
-stbohanie.itiehtfet ( 1'S13# . 12075): 
9510.1N.est. -SalaaM Ave 8.aiw 
1.A$.Vegas,.NV t9i 17 
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Electronically Filed 
05/0312012 09:07:35 AM 

Kristin A. Schuler-Hintz, Esq., SBN 7171 
Stephanie Richter, Esq., SBN 12075 

2 McCarthy & Holthus, LLP 
9510 W. Sahara Ave., Suite 110 	 CLERK OF THE COURT 

3 Las Vegas, NV 89117 
Phone (702) 685-0329 

4 Fax (866) 339-5691 
Email NVJud@McCarthyHolthus.com  

Attorneys for Plaintiff, 
6 THE BANK OF NEW YORK /v1ELLON F/K/A THE BANK OF NEW YORK AS TRUSTEE 

FOR THE HOLDERS OF  THE CERTIFICATES, FIRST HORIZON MORTGAGE PASS- 

7 THROUGH CERTIFICATES SERIES FHAMS 2005-AM, BY FIRST HORIZON HOME 

LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER SERVICER, IN 

8 ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING AND 

SERVICING AGREEMENT 
9 

IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CLARK 

16 

18 

19 

20 

THE BANK OF NEW YORK MELLON 
F/K/A THE BANK OF NEW YORK AS 
TRUSTEE FOR THE HOLDERS OF THE 
CERTthICATES, FIRST HORIZON 
MORTGAGE PASS-THROUGH 
CERTIFICATES SERIES RUMS 2005-AA5, 
BY FIRST HORIZON HOME LOANS, A 
DIVISION OF FIRST TENNESSEE BANK 
NATIONAL MASTER SER.VICER, IN ITS 
CAPACITY AS AGENT FOR THE TRUSTEE 
UNDER THE POOLING AND SERVICING 
AGREEMENT 

Plaintiff 

V. 

CaseNo. A — 1 2 — 6 6 1 1 7 9 — C 

Dept. No. XXX I 

VERIFIED COMPLAINT FOR JUDICIAL 
FORECLOSURE AND DEFICIENCY 
JUDGMENT OF DEED OF TRUST 

ARBITRATION EXCEPTION CLAIMED: 
TITLE TO REAL ESTATE 

CATHERINE RODRIGUEZ; REPUBLIC 
21 SERVICES; CITY OF LAS VEGAS; DOES 

I—X; and ROES 1 -10 inclusive, 
22 

Defendants. 
23 

24 
COMES NOW Plaintiff THE BANK OF NEW YORK lvfELLON F/K/A. THE BANK OF 

NEW YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST 

HORIZON MORTGAGE PASS-THROUGH CERTIFICATES SERIES PRAMS 2005-AA5, BY 

FIRST HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

NV-11-478461-JUD 
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25 

26 

27 

28 
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MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE 

POOLING AND SERVICING AGREEMENT, filing this civil action against Defendants for (1) 

Judicial Foreclosure and (2) Deficiency Judgment on Deed of Trust. 

INTRODUCTION  

1. This action is a judicial foreclosure with money demand within the jurisdictional limits 

of this Court and this venue is appropriate because the property involved is within this Court's 

jurisdiction, Plaintiff is authorized to bring this action in the state of Nevada by NRS 40.430. 

2. The real property on which Plaintiff seeks foreclosure consists of a single-family 

residence commonly known as 6845 Sweet Pecan Street, Las Vegas, Nevada 89149 and more 

specifically described in Exhibit "1" attached hereto and incorporation herein by this reference. . 

3. Plaintiff, THE BANK OF NEW YORK IvIELLON F/KJA THE BANK OF NEW 

YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON 

MORTGAGE PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST 

HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

MAS'I'ER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE, 

POOLING AND SERVICING AGREEMENT, is an Entity authorized to do business within the 

State of Nevada. Nationstar Mortgage LLC is the servicer of the loan. 

4. Defendant, Catherine Rodriguez, is an individual believed to be residing in Clark 

County, Nevada who executed the subject Note and Deed of Trust relative to real property located 

in Clark County, Nevada of which this Complaint arises, or claims an interest in the property, or 

both. 

5. Defendant, Republic Services, is an entity that may claim an interest in the subject 

property pursuant to a recorded lien. 

6. Defendant, City of Las Vegas, is an entity that may claim an interest in the subject 

property pursuant to a recorded lien. 

7. Plaintiff does not know the true names, capacities or bases of liability of Defendants 

sued as Does I-X and Roes 1-10 inclusive. Each fictitiously named defendant is in some way 

liable to Plaintiff or claims some right, title or interest in the subject property that is subsequent to 

NV-11-478461-JUD 
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and subject to the interest of Plaintiff, or both. Plaintiff will amend this Complaint to reflect the 

2 true names of said Defendants when the same have been ascertained. 

	

3 	 FACTUAL BACKGROUND  

	

4 	8. Plaintiffs incorporates and re-alleges the allegations of paragraphs 1 through 7 above, as 

5 if fully set forth herein. 

	

6 	9. The real property which is the subject matter of this action is commonly Imo -wn as 6845 

7 Sweet Pecan Street, Las Vegas, Nevada 89149 (hereinafter the 'Property"). The Parcel ID 

8 Number of the Property is 125-20-212-037. The subject real property is more particularly 

9 described in Exhibit "I", attached hereto and incorporated herein by this reference.' 

	

10 	10. The Property that is the subject matter of this action is in Clark County, Nevada. 

	

11 	11. On or about 4/21/2005, Catherine Rodriguez signed a Note in the principal amount of 

12 $269,000.00, which was secured by a Deed of Trust recorded on 4/27/2005 as document number 

13 20050427-0003843 in the records of Clark County, Nevafla  A copy of the Note (made at or near 

14 the time of loan origination), Deed of Trust, and Assignment are attached hereto collectively as 

15 Exhibit "1". The Note and Deed of Trust were subsequently assigned to THE BANK OF NEW 

16 YORK MELLON F/K/A THE BANK OF NEW YORK AS TRUSTEE FOR THE HOLDERS OF 

17 THE CERTII.ICATES, FIRST HORIZON MORTGAGE PASS-THROUGH CERTIFICATES 

18 SERIES FHAMS 2005-AA5, BY FIRST HORIZON HOME, LOANS, A DIVISION OF FIRST 

19 TENNESSEE BANK NATIONAL MASTER SERVICER, LNT ITS CAPACITY AS AGENT FOR 

20 THE TRUSTEE UNDER THE POOLING AND SERVICING AGREEMENT, 

	

21 	 FIRST CAUSE OF ACTION  

	

22 	 (Judicial Foreclosure) 

	

23 	j 	12. Plaintiff incorporates and re -alleges the allegations of paragraphs 1 through 11 above, 

24 as if fully set forth herein. 

	

25 	13. Counsel is informed and believes and on that basis alleges that Defendant, Catherine 

26 Rodriguez, has defaulted under the terms of the Note and Deed of Trust by having failed and 

27 refused to make monthly payments of $1,547.17 (P&I) commencing with the payment due on 

28 

NV-11-478461-JUD 
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12/1/2009 and in subsequent months. Counsel is informed and believes that the delinquent 

2 monthly installments total $46,415.10 exclusive of associated fees, costs and advances. 

	

3 	14. The Deed of Trust provides that, if the Trustor defaults in paying any indebtedness 

4 secured by the Deed of Trust, or in the performance of any agreement in the subject agreement or 

5 Deed of Trust, the entire principal and interest secured by the Deed of Trust will, upon notice to 

6 the Borrower, become immediately due and payable. 

	

7 	15. Pursuant to the terms of the Note and Deed of Trust and the acceleration letter attached 

8 hereto as Exhibit "2", THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW 

9 YORK AS TRUSTEE FOR THE HOLDERS OF THE CERIVICATES, FIRST HORIZON 

10 MORTGAGE PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST 

HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE 

13 FOOLING AND SERVICING AGREEMENT, has declared all sums immediately due and 

payable and accelerated all sums due. 

	

15 	16. THE BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW YORK AS 

16 TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

PASS-THROUGH CERTIFICA1ES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 

HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

AND SERVICING AGREEMENT is entitled to foreclose on its interest in the property. 

17. THE BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW YORK AS 

1RUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

PASS-THROUGH CERTIFICATES SERIES FRAMS 2005-AA5, BY FIRST HORIZON 

HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

AND SERVICING AGREEMENT is entitled to an award of its attorney's fees and costs pursuant 

to the terms of the Note and Deed of Trust, including post-judgment attorney's fees and costs. 

1 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

NV-I1-478461-IUD 

Ex 12 Pg 000006 



18, THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS 

2 TRUS1EE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

3 PASS-THROUGH CERTIFICATES SERIES PRAMS 2005-AA5, BY FIRST HORIZON 

4 HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

5 SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

6 AND SERVICING AGREEMENT's lien is prior and paramount to the interest of any Defendants 

7 hereto, and all such subordinate interests should be eliminated by this foreclosure action. THE 

8 BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS TRUSTEE FOR 

9 TEE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE PASS- 

10 THROUGH CERTIHCATES SERIES PRAMS 2005-.AA5, BY FIRST HORIZON HOME 

11 LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER SERVICER„ IN 

ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING AND 

SERVICING AGREEMENT is entitled to judgment foreclosing the interests of any Defendant 

hereto in the Property and forever barring that interest, and that of any successors, assigns or 

heirs. 

19.. THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS 

TRUSTEE FOR THE HOLDERS OF ME CERTIFICATES, FIRST HORIZON MORTGAGE 

PASS-THROUGH CERIIFICATES SERIES PRAMS 2005-AA5, BY FIRST HORIZON 

HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

AND SERVICING AGREEMENT is entitled to the appointment of a receiver to protect the 

Property from neglect and waste during the pendency of this action and to collect any rents to 

which any Defendants would be entitled. 

24  20. THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS 

25 TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

26 PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 

27 HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

28 SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

NV-11-4784.61-JUD 
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1 AND SERVICING AGREEMENT is entitled to decree or judgment of the court directing a sale 

2 of the encumbered property and application of the proceeds of sale as provided in NRS 40.462. 

3 	21, THE BANK OF NEW YORK MELLO'N F/KJA THE BANK OF NEW YORK AS 

4 TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

5 PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 

6 HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK. NATIONAL MASTER 

7 SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

8 AND SERVICING AGREEMENT is entitled to a judgment permitting it to bid all or part of its 

9 judgment at sale. 

10 

11 
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SECOND CAUSE OF ACTION 

(Deficiency Judgment on Deed of Trust) 

22. Plaintiff incorporates and re-alleges the allegations of para graphs 1 through 21 above, 

as if fully set forth herein. 

23. If a Borrower has obtained a bankruptcy discharge then no deficiency will be sought. 

If there has been no discharge and a deficiency remains after the application of proceeds from the 

sale, plaintiff is entitled to seek a deficiency judgment against the Borrower(s), pursuant to NRS 

40.455. 

A. Against Defendants, Catherine Rodriguez, for the minimum sum of $269,000.00, 

plus all post-filing advances, costs and attorney's fees, and interest from 12/1/2009 until paid in 

plus post-judgment interest on advances, costs and attorney's fees from the date each was due 

until paid in full, for its costs incurred herein, including post-judgment costs, for its attorney's 

fees, including post-judgment attorney's fees, pursuant to the terms of the Note and Deed of 

Trust, and for such other and further relief as the Court deems just and proper- 

B. Against Defendants Catherine Rodriguez, Republic Services, City of Las Vegas 

Does I-X inclusive and Roes 1-10 inclusive, individually and collectively, jointly and severally as 

follows: 

27 11 	 (1) 	That the slims prayed for and alleged to be secured by the Property are 

28 secured and that the Deed of Trust is a valid lien on the Property described in the Complaint and 

NV-11-478461-TUD 
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1 on the whole thereof, and on the rents, issues, and profits of the Property, and all buildings and 

improvement thereon and fixtures attached thereto as used in connection with the Property; 

	

3 
	 (2) 	That the Deed of Trust be declared superior to any right, title, interest, lien, 

4 equity or estate of the Defendants; 

	

5 
	 (3) 	That it be adjudged and decreed that said Deed of Trust be foreclosed and a 

6 decree or judgment of the court directing a sale of the encumbered property and application of the 

7 proceeds of sale as provided in NRS 40.462 in satisfaction of the judgment herein; 

	

8 
	 (4) 	That the Defendants, and all persons claiming by, through or under them, or 

9 any of them, he foreclosed of and forever barred from any and all right, title, claim, interest, or 

10 lien in or to the Property or with respect thereto except such rights of redemption as they may 

11 have by law; 

(5) That THE BANK OF NEW YORK MELLON F/KJA THE BANK OF 

NEW YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST 

HORIZON MORTGAGE PASS-THROUGH CER Ifl, ICAIES SERIES FRAMS 2005-AA5, BY 

FIRST HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BA.NK NATIONAL 

MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE 

POOLING AND SERVICING AGREEMENT is granted any further relief in satisfaction of the 

18 judgment as may be permitted under Nevada law; 

	

19 
	 (6) That THE BANK OF NEW YORK MELLON F/K/A THE BANK OF 

20 NEW YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST 

21 HORIZON MORTGAGE PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY 

22 FIRST HORIZON HOME LOANS, A DIVISION.  OF FIRST TENNESSEE BANK NATIONAL 

23 MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TR.  USTEE UNDER THE 

24 POOLING AND SERVICING AGREEMENT is entitled. at its discretion to the appointment of a 

25 receiver to protect the Property from neglect and waste during the pendency of this action and to 

26 collect any rents to which any Defendants would be entitled; 

	

27 
	

(7) 
	That if the proceeds of the sale do not satisfy Plaintiffs' judgment in full, 

28 the Plaintiff may amend its complaint to seek a deficiency judgment against Defendants, 

NV-11-478461-ND 
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1 Catherine Rodriguez for the deficiency; No deficiency judgment shall be sought against 

Defendants, Republic Services, or City of Las Vegas. 

3 
	

(8) 
	

For its costs incurred herein, including post-judgment costs; 

4 
	

(9) 
	

For its attorney's fees, including post-judgment fees, pursuant to the Note 

5 and Deed of Trust; and 

6 
	 (10) For any other further relief as this court deems just and proper. 

7 

8 

ofd, 
Dated: May a., 2012 Respectfully submitted, 	 

MCCARMY & ROM HOS, LLP 

By:  Nser4-  
Step 	e Richter(NSB# 12075) 
Kristin A. Schuler-Hintz (NS134. 7171). 
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9 

10 

1 1 

VERIFICATION 

1, Stephanie Richter, Esq., am one of the attorneys for Petitioner, THE BANK OF NEW 

YORK MELLON F/KJA THE BANK OF NEW YORK AS TRUSTEE FOR THE HOLDERS OF 

THE CERTIFICATES :  FIRST HORIZON MORTGAGE PASS-THROUGH CERTIFICATES 

SERIES FHAMS 2005-AA5, BY FIRST HORIZON HOME LOANS, A DIVISION OF FIRST 

TENNESSEE BANK NATIONAL MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR 

6 THE TRUSTEE UNDER THE POOLING AND SERVICING AGREEMENT. Such party is 

7 absent from the county aforesaid where such attorneys have their office and I make the 

verification for and on behalf of that party for that reason. I have read the Complaint for Judicial 

Foreclosure and know its contents. I am informed, believe, and on that ground allege the matters 

stated are true. 

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing 

is true and correct. 

 

Date: May 3,2012 Vada'S  

Stephanie Richter (NSB #12075) 
Kristin A. Schuler-Hintz (NSI3-# 7171) 
9510 West Sahara, Suite 110  
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APgil 21et, 2005 
	 ITENDNISON 

	 =MA 

Wm) 	
panel 

5045 SWEET PECAN STREET, MIS VEGAS, Nevada 09149 

WmponyAnalrac 
I hereby certify that this is a 

true and exect of the 

original. ad Prep4blic Title 

L BORROWER'S PROMISE TO PAY 

In return for a loan that I have received, I promise to pay U.S. $ 

"Principal"). plus interest, to the order of Lender. Lender is 

FTRST,HORIZoN HOME LOAN CORPORATION; 

269,000b2e (this amount is called 

'REDACTED 

ADJUSTABLE RATE NOTE 
(LIBOR Sc.-Month Index (As Published In The Wall Sired Journal) • Rate Caps) 

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST RATE 

AND MY MONTHLY PAYMENT. THIS NOTE LIMITS THE AMOUNT MY INTEREST RATE CAN 

CHANGE AT ANY ONE TIME AND THE MAXIMUM RATE I MUST PAY. 

E will make all payments under this Note in the from of cash, check or money older. 

I understand that Lender may transfer this Note. Leader or anyone who takes this Note by transfer and who is entitled to 

receive payments under this Note is called the 'Note Hokler." 

Z. INTEREST 
Interest will be charged ou nopahl Priecipal until tre fall anus= of Principal has been paid.! will pay interest at a yearly 

rate or 	5.625 	 %. The interest rate I will pay may chaage in accordance with S=tiora 4 or this Nate. 

The interest rate required by this Section 2 and Section 4 of this Note is the rate I will pay both Wore and after any 

default described in Section 7(B) of this Note. 

3. PAYMENTS 
(A) Time and Place of Payments 

I will pay Principal and interest by making a payment every month. 

will make my monthly paymonts on the first day of each month beginning on 

I will make awn payments every month until I have paid all of the principal and interest and any soh= charges 

described below that I may owe under this Nine. Each atonally payincre will be applied as of its scheduled due date and will be 

applied to interest before Principal. 1f on IfaY 1ti 203  • I 00 owe amounts ander this 

Not I will pay those amounts in full CO ihat date, which is called the 'Maturity Date.' 

I will make my monthly payine.nis at 	P° BOX  809  
SUMMITS, TN 3E101 

oral a different place if required by the Note Holder. 

(5) Amount of' My Initial Mottlidy Payments 

Each of my initial monthly payments will be hi the zunnunt of U.S. $ 	
1,260.94 	 . This amount 

may change. 
(C) Monthly Payment Changes 
Changes in my monthly payment will reflect changes in the unpaid Principal of my loan and in the interest rata that I must 

pay. The Note Holder will determine nay new Interest rate and the changed amount of my monthly payment in accordance with 

Section 4 of this Not*. 

MULTISTATE ADJUSTABLE RATE NOTE - USOR SIX-MONTH INDEX (AS PUBLISHED IR THE WALL SITIEr J0111WAL)• 

Famay - Fannin Men UNIFORM INSTRUMENT 

Ztasati saw 	 Form Si 1/01 

vIAP 1441TGASS FORMS • (80a)523•72411 

Pew 1 ri 

of 6) 
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(Peqa 2 QC 6) 

REDACTED 

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES 

(A) Change Dates 
The interest ram I will pay may change on the first day of Hoy, 201.0 	 , and on that day evety 

6th month thereatin. Each dine on which my interest rate could change is called a "flange Date." 

(a) The lndex 
Beginning with the first Change Date, my interest rate will be based Co an Index. The "Index" is the average or interbank 

offered rates far six nuinth U.S. dollar-denonneated deposits in the Landon market ("LIBOR"), as published in The Wall Stree: 

Journal. The most meal Index figure available as of the first hasiness day of the month immediately preceding the month in 

which the Change Date occurs is called the "Current index." 

If the Index is no longer available, the Note Holder will choose a new Index that is based upon comparable information. 

The Note Holder will give me notice of this choice, 

(C) rnioulation of Changes 
Before each Change Date, the Note Holder will calculate my new ialerest rate by adding 

Two ASP 0,113-gt1aRTIM 	 percentage points ( 	2. 250 	 5) to the Carnal 

lodes. The Note Holder will then round the result of this addidon to the nearest one-eighth of ore percentage point (0.125%). 

Subject to the limits stated in Section 4(D) below, this rounded amount will be ray new interest. ram until the =at Change Date. 

The Note Holder will drat determine the amount of the monthly payment thin would be sufficient to repay the unpaid 

Principal that I am expected to owe at the Change Dam hi full on the Maturity Date at my new interest rate in substantially equal 

payments. The result of this calculation will be the new amount of my monthly payrneat. 

(D) LimIts on interest Rate Changes 
The Interest rate tarn requited in pay at the first Change Date will not be gleaner than 

or less than 	2 . 2$0 	 %. Thereafter, my Interest rate will never be increased or decreased on any single 

Change Date by inure than TWO Si 00/100 	 percentage rin(s) ( 	2.00 	%) 

from the rate of lamest have beer paying for the preceding 	6 	months. My Interest rate will never be greater 

than 	1.3..625 
(B) Effective Date of Changes 
My new interest rate will become cffeedve on each Change Date. I will pay the amount. or my new Muddy payment 

beginain,g on the first monthly payment data afair the Change Data until the amount of my monthly payment changes again. 

(r) Notice or Changes 
The Note Holder will deliver or mail to me a notice of any cbanits in my interest rate and the amount of my monthly 

payment before the effective data of any change. The notice will include information required by law to be given to me and also 

the title and telephone number of a person who w01 answer any question I may have rewinding the notice. 

S. BORROWER'S RIGHT TO PREPAY 
I have the right le make payments of Principe/ at any lb= bcfore they ate dtm. A paymmat of Principal only is known as a 

"Prepaynsent? When I make a Prepayment. I will tell the Note Holder in wtidng that I am doing so. I may not designate a 

paynle.tu as a Prepayment if ) have not made an the monthly payments don under this Note. 

I may make a full Prepayment or partial Prepayments without paying any Prepayment charge. The Note Holder wilt use 

my Prepayments to reduce the ammmt of Principal that I owe tinder this Note. However, the Note Holder may apply ray 

Prepayment to the accrued and unpaid interest on the Prepayment amount before applying my Prepayment to reduce the 

Principal amount of this Note. If I make a partial Prepayment, there will be no changes in the clue dales of my monthly 

payments unless the Not Holder agrees In writing to those changes. My partial Prepayincat may reduce the amount of my 

monthly payments after the first Change Date following my partial Prepayment, However, any reduction due to my paniai 

Prepayment may be offset by an interest rate Lacrease. 

6. LOAN CHARGES 
If a law, which applies to this loan and which sets maximum loan charges, is finally interpreted so that the interest or other 

loan charges collected or to be collected in connection with this loan exceed the permitted lIteRs, then: (a) any sach loan charge 

shall be reduced by the amount necessary to reduce the charge to the permitted Brain and (b) any sums already collected front 

me that exceeded permitted limits will be refunded In me. The Note Holder may choose to make this refiux1 by reducing the 

Principal I owe under this Note or by making a direct payment to gm if a refund reduces Prireipal, the reduction will be treated 

as a partial Prepayment. 

qak-MILIN tam) 
	 1...02W4 
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• 	• 	REDACTED 

7, BORROWER'S FAILURE TO PAY AS REQUIRED 

(A) Late Charges for Overdue Payments 

lithe Note Holder has not received the full amount of any monthly payment by the end of 15  

calendar days aflor the date it is due, I will pay a late charge to the Nate Holder. The amount of the charge will he 

5.00 	 army overdue payment of principal and interest. I will pay this late charge oromptiy but 

only once on each late payment. 
(13) Default 
If I do not pay the MI amount of each. monthly payment on the dam it is due, I will he In default. 

(C) Notice of Default 
If I am in default, the Note Holder may send roe a written notice telling me that if I do not pay the overdue amount by a 

certain date, the Note Holder may require ne to pay immediately the MI ammo of Principal that has not been paid and all the 

Interest that I owe on that amount, That dam must be at least 30 days after the dale on which the notice is mailed to me or 

delivered by Eder means. 
(D) No Waiver By Note Heider 
Even if, at a time when I am in default, the Note Holder does not require me to pay immediately in till as described 

above, the Note Holder will still have the right to do so if I gm in default at a later 

(6) Payment of Note Holder's Costs and Expenses 

If the Note Holder has required me to pay immediately in full as described above, the Note Holder will have the right to 

be paid hack by me for all of Us costs auti expenses in enforcing this Note to the extent not prohibited by applicable law. Those 

expenses laciest, for example, reasonable attorneys' fees. 

8. GIVING OF NOTICES 
Unless applicable law 'egoists a different triethod, any notice that must be given to me under this Note will be given by 

delivering her by mailing it by first class mall to me at the Property Address above or at a differtra address if I give the Note 

Holder a nail= of my differ= address. 
Hitless the Note Holder requires a different method, arty notice that must be given to the Note Holder coder this Nom will 

be given by mailing it by first class mail to the Note Bolder at the address stated in Section S(A) above or at a dIffe.rent address 

if! am given a notice of that different address. 

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE 

If more than one person signs this Note, each person is fully and personally obligated to keep all of the ptomises made in 

this Note, including the promise to pay the full anxnux owed, Any person who Is a guarantor, surety or endorser of this Note is 

also obligated to do these things. Any person who takes over these obligations, including the obligations of a guarantor, surety 

or endorser of this Note, is also obligated m keep all of the promises made in this Note. The Note Holder may admix its rights 

under this Note against each person individually or against all of us together. This means that arty one of us may be required to 

pay all of the amounts owed under this Note. 

ID. WAIVERS 
and any other person who has obligations under this Note waive the rights of Presentment and Notice of Dishonor. 

'Preseatment" means the tight to require the Nate Holder to demand payment of amounts due. 'Notice of Dishonor' means the 

right to require tbe Note Holder to give notice to other pemoos that amounts due have not been paid. 

11. UNIFORM SECURED NOM 
This Note is a uniform instrument with limited variations In same jtrrisdicilons. III addition to the protections given to the 

Nom Holder under this Note, a Mortgage, Deed of Trust, or Security Decd (the 'Security Instrument'), dated the same date as 

Ws Note, protects the Note Holder front posalble losses that might result if I do not keep the promises Mat I make in this Note. 

Thai Security Instrument describes bow and under what conditions 1 may be required to make immediate payment in MI of all 

amounts I owe under this Note, Snare of those conditions read as follows: 

lar,f0-413EN ccC to 
(.9 
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L(S) OF THE II NDERS1ONED. 

	

(Seal) 	 (Seal) 

	

-Borrower 	
-Borrower 

wrness THE HAND 

(Pave 4 of 6) 

• 	• 	REDACTED 

Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section IS. Inizrest in the 

Property' oraana any legal or beneficial interest in the Property, imluding, but not limited to, those beneficial 

interests transferred in a bond for deed, Contract for deed, installment sake contract or escrow ugreement, the intent 

of which is the transfer of title by Borrower at a future date to a purchaser. 

If all or any part of des Property or any Interest in the Property Is sold or transferred (or If Borrower is not a 

oaratral person and a =errata] interest in Borrower is sold or transferred) without Lender's prier written consent, 

Lender may require immediate payment hi full of all sums secured by this Security Merritt:nem. However, this option 

shall not be exercised by Lender if such exercise is prohibited by Applicable Law. Leader also shall not exercise this 

option if: (a) Borrower causes to be submitted to Lender information required by Lender to evaluate the imeuded 

transferee as if a new loan were being made to the transferee; and (13) Lender reasonably determines that Lender's 

security will not be Impaired by the loan assarription and that the risk of a breach of any covenant or agreement in 

this Security Manua= is acceptable to Lender. 
To the extent permitted by Applicable Law, Lender oray charge a reasonable foe as a conclithra to Lender's 

consent to the lant assumption, Lender also may require the transferee to sign an assumption agreement that is 

acceptable to Lender and that obligates the transferee to keep all the promises and agreements made in the Note and 

in this Security Instrument Borrower will continue to be obligated under the Note and this SeCurity Instrument 

unless Lender releases Borrower in writing. 
If Lender exercises the option to require immediate payment in full. Lender shall eve Borrower notice of 

acceleration. The notice shall provide a period of not less than 30 days from the date the notice is given in 

accordance with Section Li within which Borrower rout pay all sums secured by this Security Instrument. If 

Borrower fails to pay these stuns prior to the expiration of this period. Lender may invoke any remedies permitted by 

this Sectrity Instrument without father notice or demand on Borrower. 

	 (Seal) 	
(Seal) 

	

-Borrower 	
-Borrower 

	 (Seal) 	
(Seal) 

	

;Borrower 	
-aorrower 

	 (Seal) 	
(Seal) 

	

-Borrower 	
-Borrower 

A ga Original Only) 
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• 	• REDACTED 

INTEREST ONLY ADDEIOUNI 

TO ADJUSTABLR RATE NOTE 

THIS ADDENDUM is made this 22.at day of 2,,pri1 	 , 2rtn5, and is Incorporated Into 

and intended to farm a part of the Adjustable Rate Note (the "Note") dated die same date as this Addeudum 

executed by the undersigned and payable to nataT RORSZ015t 20W1 LOAN CORPORATION 
(the "Lender"). 

This ADDMUM sive:cedes Sectinn 3(A), 303), 4(C) and 7(A) of the Note. None of the other provisions of 

the Note are changed by this Addendum. 

3. PAYMENTS 
(A) Time and Place of Payments 
I will pay interest by making payments every month for the first 220 payments (the Interest 

Only Period") III the amount sufilaient to pay interest as it aecrues. I will pay principal and interest by 

making payments every month thereafter for the next 240 payments in an annum miff-mina to fully 

amortize the outstanding principal balance of the Note at the end of the Interest Only Period over the 

remaining term of the Note in equal monthly payments. 

will make my monthly payments on the first day of each month beginning on 'Tune Lut 

2005 . I will make there payments every mouth until I have paid all of the principal and interest and 

any other charges described below that I may owe under this Note. Each monthly payment will be 

applied as of its scheduled due date and will be applied to interest before principal. If, on May 

let r  2035 	, t still owe amounts under this Note, I will pay those amounts in full an that date, 

which is called the "Maturity Date". 
I will make my payments at Po BOX 309, DIENPITIB,1N 38103. 

, or at a different place if required by the Not: Holder. 

(B) Amormt of My Initial Monthly Payments 

Each of my Initial monthly payments will he in the amount of U.S. 	3,260.94, This payment 

amount is based on the original principal balance of the Note. This payment amount may change. 

wrwsr RATE AND MONTHLY PAYMENT CHANGES 

(C) Calculation of Changes 
Before each Change Date, the Note Holder will calculate my new interest rate by adding 

TWO AND 0NTI - Q0ARTER 	 pace:Mtge points (2 250 %) to the Current Index. 

The Note Holder will than =nod the result of this addition TO the nearest one-eighth of one percentage 

point (0.125%). Subject to the limits stared in Section 4(1)), this rounded amount will be my new interest 

rate until the next Change Date. 
During this Interest Only Period, the Note Holder will then determine the amount of the monthly 

payment that would be sufficient to repay accrued interest. This will be the amount of my monthly 

payment until the earlier of the next Change Date or the end of the Interest Only Period unless I make a 

voluntary prepayment of principal during such period. If I maim a voluntary prepayment of principal 

during the Interest Only Period, my payment amount for subsequent payments will be reduced to the 

amount nee.essary to pay interest on the lower principal balance, At the end of the Interest Only Period 

and on each Change Date thereafter, the Note Holder will. determine the amount of the monthly payment 

that would be sefficient to repay in full the unpaid principal that I am expected to owe at the end of the 

Interest Only Period or Change Date, as applicable, in equal monthly payments over the =seining terra 

of the Note. The result of this calculation will be the new amount of my monthly payment. After the 

cad of the Interest Only Period, roy payment amount will not be roduced due to votuurary prepayments. 
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CATIZEILTN71 RODRIGUEZ Daie 
Date 

Date 
Date 

. Date 
Dine 

BY SIGNING BELOW. Borrower scr.epts and agrees to the terms and covenants contained in this Addendum 

r- 

Date 
	 Date 

(Peeve 6 of 6) 

• 	REDACTED 

7. BORROWER'S FAILURE TO PAY AS REQUIRED 

(A) Late Charge for Overdue Payments 
If the Note Bolder has not received the full amount of any monthly payment by the, and of 15 

calendar days after the date it is due, I will pay a late charge to the Note Bolder, The amount of the 

charge  will be 5. 00 % of my overdue payment of interest, during the period when my payment Is 

Interest only, and of principal and interest thereafter. I will pay Ns late charge promptly but only once 

an each tale payment, 
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Assessor's Parcel Number: 
Countyr 125-20-312-037 Cityt 

ReMmsTo: 

FENIX - POST CLOSING MAIL Roam 

1555 W. WALNUT HILL LK. #200 MC 6712 

IRVING, TX 75038 

PrrpmedRT FIRST HORIZON nom LOAN CORPORATION 

1111111111111111111111111{11111111Ifill 
20050427-0003843 

Fee: $36,41 
NIG Fee: $0.13 
44127/2005 	14:01:32 
T2OOSB311114 
Requestor: 

REPULIC TITLE coM OF MIR 
Fralites Deane 	PO 
Clark County Recorder 	Pos: 23 

7375 PRAIRIE FALCON DR STX 120 

LAS VEGAS, NV 8912B 

ReensfiNrReipmaol-Syt 

FIRST HORIZON BuSE LOAN CORPORATION 

4000 HORIZON WAX 
IRVING, TX 75063 	

tH.  

16.1.3 S.C>c7C4ace  Above This Line For Recording Data] R EDACTED 

DEED OF TRUST 
MIN 	100005200533345205 

DEFINITIONS 
Words used in multiple sections of this document are defined below and other words arc defmnd in Sections 

3, IL, 13, 18,20 and 21. Certain roles regarding the usage of words used in this document are also provided 

in Section 16. 
(A) "Security Instrurreme means this document, which is daind April 21st, 2005 

mIgsturwilhaltidastotWsdamorrui. 
(B) "Borrower" is 

CATHaRTNN RODRIuuSZ , An Unmarried Woman 

Borrower is the trustor under this Security Instrument. 
(C)clendee Is TRST HORIZON BONN LOAN CORPORATION 

Lendotisa CORPORATION 

organized andexistingunder the Laws of THE STATE OF KANSAS 

NEVADA.-Single Nay-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT 	Form 3029 1/01 
WITH 1WERS 
4:4R-6A(NV) (0307) 
Pap 1 of 15 	 111111111111111 111141)MmIlmoSoWdam521.4291 
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Lender's address is 4000  Rarizon tiny, riving, 'Team a 750 63 

"TrWift" is OLD REPOBLIC TITLE 

140 N. STEIVANTE ST., HENDERSON, NV 00074 

(E) tli0M1.5" is Mortgage Electronic Registration Systems, Inc. MEM is a separate  nnsPoralinn that is acting 

tmlely as a nominee for Lender and Lender's successors and assigns. MERE Is the beraritclAry uncle,- this 

Security Instrinnent . MERE is organized and existing under the laws of Delaware, and has an address and 

telephone number of P.O. Box 2026, Flint, Ml 40501-2026, tel. (888) 679-MERE. 

(F) "Note" means the promissory note signed by Borrower and dated Aar±i 21.n t, ZOOS  

The Note states that Borrower owes Leader 
TKO HUNDRED SIXTY NINE THOUSZND & 00/100 	

Dollars 

(11.S. $ 	.2 6 9, 0 00 . 0 0 ) plus interest. Borrower bas promised to pay this debt in regular Periodic 

Payments and to pay the debt in full not later than boa 1, 2 035  

(G) "Property' means the property that is described below under the heading 'Transfer of Rights in the 

Property." 
(E) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late climes 

due under the Note, and all sums due under this Security Instrinnent, plus interest: 

(I) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following 

Riders are to be executed by Borrower [check box as applicable): 

Ell Adjustable Rate Rider 	Condominium Rider 	 Second Rome Rider 

ri Balloon Rider 	 Plumed Unit Develop:rent Rider 	1-4 Family Rider 

El VA Rider 	El Biweekly Payment Rider 	 Other(s) [specify] 

(3) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations, 

ordinances and administrative rules and orders (that have the effect of law) as -well as all applicable final, 

non-appealable judicial opinions. 
(E) "Community Association Dues, Fees, and Assessments" means all dues, foes, assessments and (Alex 

charges that are imposed on Borrower or the Property by a condominium aSsociation, homeowners 

association or similar organization. 
(L) "Electronic Funds Transfer" means any bansfer of funds, other than a transaction originated by check, 

draft, or similar paper instrument. which is initiated through an electronic terminal, telephonic instrument, 

computes, or magnetic tape so as to order, instruct, or authorize a financial institution to debit or credit an 

account. Such term includes, but is not limited to. point-of-sale transfers, automated teller machine 

=sections, transfers initiated by telephone, wire transfers, and automated clearinghouse transfers, 

(M) "Escrow Items" means those items that are described in Section 3. 

("N) "Miscellaneous Prnceeds" means any compensation, settlement, award of damages, or proceeds paid by 

any third party (other than insurance proceeds paid under the coverages described In Section 5) for: (i) 

ciam3g,r• to, or destruction of, the Property; (ii) coninumation or other taking of all or any pan of the Property; 

(iii) conveyance in lieu of conderonation; or (iv) misrepresentations of, or omissions as to, the value and/or 

condition of the Piopcsty. 
(0) "Mortgage Insurance" means insurance protecting Lender against the nonpayment of, or default on, the 

Loan. 
(P) "Periocrie Payment" weans the regularly scheduled amount due for (i) principal and interest tinder the 

Note, plus (ii) arty amounts under Section 3 of this Security Instrument. 

(Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and Us 

implementing regulation, Regulation X (24 C.F.R, Parr 3500), as they might be amended from time to 

REDACTED 
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time, or any additional or successor legislation or regulation that governs the same subject matter. A.s used in 

this Security  Instrument, "RESPA refers to all requirements and restrictions that are imposed in regard to a 

'federally related mortgage loan' even if fa:. Loan does not qualify as a 'federally related mortgage loan" 

under RESPA. 
(14 "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or not 

that party has assumed Borrower's obligations under the Note and/or this Security Inst=nent. 

TRANSk,Elt OF RIGHTS IN TEE PROPERTY . 

The Lc r...ftciary of this Security Instrument is MERS (solely as norninee for I Peeler  and Lender's successors 

and assigns) and the successors and assigns of MERS. This Security Instrument secures to Lender: (1) the 

repayment of the Loan, and all renewals, extensions and modifications of the Ncrte; and (b) the performance 

of Borrower's covenants and agreements under this Security Instrument and the Note. For this purpose. 

Borrower irrevoceibly grants and conveys to Trustee, in trust, with power of sale, the following described 

property located in the County (Type of Recording Jurisdiction] 

of 	CLARK 	 (Name of Recording Jurisdiction): 

All that tract or parcel of land as shown on Schedule uXN attached 

hereto which is incorporated herein mad made a part hereof. 

Parcel ID Number: county s 3.25 -20 - 212 - 037 City 	which currently has the address of 

6845 swp.sx PECAN STREET 	
[Sumer] 

LAS VSGAS 	 [City], Nevada 	88149 	gip Code) 

('Property Address"): 
TOGETHER Wrilf all the improvements now or hereafter erected on the property, and an easements, 

appurtenances, and futures now or hereafter a part of the property. All replacements and additions shall also 

be covered by this Security Instrument. All of the foregoing is referred to in this Security Instrument as the 

"Property.' Borrower understands and agrees that MERS holds only legal title to the interests granted by 

Boriower in this Security Instrument, but, if necessary to comply with law or custom, KERS (as nominee for 

Lender and Lender's successors and assign's) has the right to exercise any or all of those interests, inclarling, 

but not limited to, the right to foreclose and sell the Property; and to take any action required of Lender 

including, but not limited to, releasing and canceling this Security Instrument. 

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has 

the right to grant and convey the Property and that the Property is unencumbered, except for encumbrances 

REDACTED 
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of record. Borrower -warrants and will defend generally the title to the Property against all claims and 

demands, subject to any =cumbrances of record. 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform 

covenants with limited variatioas by jurisdiction to constitute a uniform security instrument covering real 

property. 
UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows: 

I. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Lutz Cbarges. 

Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any 

prepayment charges and late deign due under the Note. Borrower shall also pay funds for Escrow heats 

pursuant to Section 3. Payments due under dm Note and this Security Instrument shall be made in U.S. 

currency. However, if any chine or other instrument received by Lender as payment under the Note or this 

Security instentrneat is returned to Leader unpaid, Lender may require that any or all subsequent payments 

due under the Note and this Security Instrument be mark in one or more of the followin,g forms, as selected 

by Lender: (a) cash; (b) money order; (c) certified chock, bank check, treasurer's check or cashier's check, 

provided arty such check is drawn upon an institution whose depesits arc insured by a federal agency, 

instrumentahty, or amity; or (d) Electra= Fs, . Transfer. 
Payments are deemed received by Lender when received at the location designated in the Nom or at 

such or location as may be designated by Lender in accordatre with the notice provisions in Section 15.. 

Lander nary return any payment or partial payment lithe payment or partial payments are insufficient to bring 

the Lana current. Leader may accept any payment or partial payment insufficient to bring the Loan current, 

without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial payments in 

the future, but Lender is not obligated to apply such payments at the time such payments are accepted. If each 

Periodic Payment is applied as ef in scheduled due date, then Lender need not Fey interest on unapplext 

funds. Lender may held such =applied funds until Borrower makes payment to bring the Loan =mem. If 

Borrower do= not do so within a reasonable period of time, 'leveler shall either apply such funds or return 

them to Borrower. If not ?replied earlier, such feeds will be applied to the outstanding principal bale= under 

the Note itramdiately prior to foreclosure. No offset or claim which Borrower might have now or in the 

future against Lender shall relieve Borrower from making payments due under The Note and this Security 

Instrument or performing the covenants and agreements secured by this Security Instrument. 

2. ApplIcation of Payments or Proceeds. Except as otherwise described in titils Section 2. all payments 

arnepted and applied by Lender shall be applied in the following order of priority: (a) interest due mkt the 

Nom; (b) principal due under the Note; (c) amounts due under Section 3. Such payments shall be applied to 

each Periodic Payment in the order in which it became duc. Any remaining ausouots sea be applied first La 

late charges, second to any other amounts due =der -  this Secmity Instrument, and then to reduce the principal 

balance of the Note. 
If Lender receives a payment from Borrower for a deem/tem Periodic Payment which includes a 

sufficient allaCalg to pay any late charge due, the payment may be applied to In delinquent payment and the 

late charge. If more than one Periodic Payment is outstanding, Lender may apply arty payment received from 

Borrower to the repayment of the Perio&c Payments if, and to the extent that, each payment can be paid in 

Fill. To the extent that any excess exists after the payment is applied to the full payment of one or more 

Periodic Payments. such excess may be applied to any late charges duo Voluntary prepayments shall be 

applied first to any prepayment charges and then as described In the Note. 

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the 

Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments. 

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payment are due under 

the Note, until the Note is paid in full, a sum (the `Puede) to provide for payment of amounts due for: (a) 

taxes and assessments and other items which can amain priority over this Security Instrument as a lien or 

encutubrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (c) premiums 

for any and all insurance required by Lender under Section 5; arid (d) Mortgage insurance premiums, if any, 

or any sums payable by Borrower to Lender in lieu of the payment. of Mortgage Insurance prom/mos in 

accordance with the provisions of Section 10. These items are called °Escrow Iteme* At originals= or at any 

rime during the temt of the Loan, Lender may require that Community Association Dues, Fees, and 

Assessments, if any, be escrowed by Borrower, and such dues, fees and assessments shall be an Escrow Item. 

Borrower shall promptly furnish to Lender all notices of amounts to be paid under this Section. Borrower 

shall pay Lender the Funds fur Escrow Items unless Lender waives Borrower's oblipdon to pay the Funds 

-6A(NV) (0307) 
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for any or all Escrow Items. Lender may waive Borrower's obfigatien to pay to Lender Funds for any or all 

Escrow Items at any Cure. Any such waiver may only be in writing. In the event of such waiver, Borrower 

shall pay directly, when and where payable, the amounts due for any Escrow Items for which payment of 

Funds has been waived by Lender end, if Lender requires, shall furnish to Lender receipts evidencing such 

payment within such time period as Lender may require. Borrower's obligation to maks such payments and 

to provide receipts shall for all purposes be deemed to he a covenant and agreement contained in this Seearky 

Instrument, as the phrase "covenant and agreernwit" is used in Section 9.1± Borrower is obligated to pay 

Escrow hems directly, pursuant to a waives, and Borrower fails to pay the amoute due for an Escrow RCM. 

Lender may exercise its rights under Section 9 and. pay such =arra and Borrower shall then be obligated 

under Section 9  to repay to I  eevier  any such anerune Leader may revoke the waiver as to any or all Escrow 

Items at any time by a notice given in accordance with Section 15 and, upon such revocation, Borrower shall 

pay to Lender all Fauns, and in such amounts, that are then required under this Section 3, 

Leader may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply 

the Funds at the time specified under RESPA, and (b) not to exceed the maxim= Yemeni a lender can 

require under RESPA. Lender shall estimate the amount of Funds due on the bask of miners data and 

reasonable estimates of expeordimres of future Escrow Items or otherwise in accordance with Applicable Law. 

The Funds shall be held in an institution whose deposits arc insured by a federal agency, Monumentality, 

or entity (including Lender, if Lemcles is an institution whose deposits are so insured) in in any Federal Ho= 

Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than die lam specified under 

RESPA. Lender shall not charge Borrower for holding and applying the Funds, oinvedly analyzing tee 

escrow =oust, or verifying the Escrow Items, unless Lender pays Borrower interest on the Funds and 

Applicable Law peunits Lender to inake such a charge. Unless an agreement is made kr writing or Applicable 

Law retenires interest to he paid on the Funds, Lender shall not be required to pay Borrower any newest or 

earnings on the Funds. Borrower and Lender can agree in writing, however, that interest shall be paid on the 

Ferule. Leader shall give to Borrower, without charge, an annual accounting of the Funds as required by 

RESPA. 
If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to 

Borrower for the exe.ess funds in accordance with RESPA. U there is a shortage of Funds held in escrow, as 

defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to 

Lender the amount necessary to make up the shortage in accordance with RESPA, but in En more than  12 

monthly payments. If there is a deftly:my of Funds held in escrow, as defined under RESPA, Lender shall 

notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make up 

the deficiency in accordance with RESPA, but in no more than 12 monthly payments, 

Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund to 

Borrower any Feeds held by Lender. 
4. Charges; Liens, Borrower shall pay all taxes, assessments, charges, fines, and impositions 

attributable to the Property which can attain priority over this Security Instrument, leasehold payments or 

ground tents on the Property, if any. and Community Association Dues, Fees, arid Assessments. If any. To the 

totem that these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3. 

Borrower shall promptly discharge any lien which has priority over this S4CILTity Instrument unless 

Beer:ewer: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to 

Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or 

defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to prevent the 

enforcement of the lien while those proceedings are pending, but only until such proceedings are concluded 

: or (c) secures from the bolder of the lien an agreement satisfactory to Lender subordinating she lien to this 

Security Instrument. If Lender deternekes that arty part of the Property is subject to a lien which can attain 

priority over this Security Instraneent, Lender may give Borrower a notice identifying the lien. Within 10 
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days of the date on which that notice is given. Borrower shall satisfy the lien or take one or more of the 

actions set forth above in this Section 4. 
Lender may require Borrower to pay a one-time charge for a real estat tax verification and/or reporting 

service used by Lender in warm:Woo with this Lean_ 

. 	5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on the 

Property insured against loss by fut, bawds included within the term "extended coverage," and any other 

hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance. This 

insurame shall be maintains' d in the amounts (hselnding deductible levels) and for the periods that Lender 

=quires. What Lender requires pursuant to the preceding sentences can change during the term of the Loan. 

The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's right to 

disapprove Borrower's choice, which right shall not be exercised unreasonably. Lemke may require 

Borrower to pay, in connection with this Loan, either (a) a one-time charge for flood nem determined= 

certification and tracking services; or (b) a one-time charge for flood zone determination and certificatioa 

services and 'subsequent charges each time remappings or similar changes occur which reaSonably might .  

affect such derorminaticm or certification. Borrower shall also be responsible for the payment of any fees 

imposed by the Federal Fm-rgesicy Mar/agent= Army in connection with the review of any flood zone 

determination reselling from an objection by Borrower. 

If Borrower fails to maiMain any of the coverages described above; rrereler  may obtain insurance 

coverage, at Lender's option and Borrower's expense. Leader is under no obligation to purchase *  any 

particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might not 

protect Borrower, Borrower's equity in the Property, or the contents of the Properly, against any risk, hazard 

or liability and might provide greater or lesser coverage than was previously in effect. Borrower 

acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of 

insurance that Borrower Could have obtained. Any amounts disbursed by Lender under this Section 5 shall 

become additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest at 

the Note rate from the data of disbursement and shell be payable, with such interest, upon notice from Lender 

to Borrower requesting payment. 
All insurance patties required by Lender and renewals of such policies shall be subject to Leader's 

right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as 

mortgagee and/or as an adrinional loss payee. Ueda shall have the right to bold the policies and renewal 

certificates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and 

renewal minces. If Borrower obtains any form of insurance coverage, not otherwise required by tenser, for 

damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and shall 

name Lender as mortgagee and/or as an additional loss payee. 

In the event of loss, Borrower shall give prompt notice to the insurance Carrier and Lender. Lender may 

make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in 

writing, any insurance proceeds, whether or not the underlying Were= was rewired by Lender, shall be 

applied to restoration or repair of the Property, if the restoration or repair is economically feasible and 

lzader's security is not lessened. Daring such repair and . restoration period, Lender shall have the rigid to 

bold such insurance proceeds mail Lauder has had an opportunity to inspect such Property to ensure the work 

has been completed to Lender's satisfaction, provided that such inspection snail be undertaken promptly. 

I  render  may disburse proceeds for the repairs and restoration in a single payment or in a series of progress 

payments as the work is completed Unless an agreentem is made in writing or Applicable Law requires 

isamest to be paid an such insurance proceeds, Lender shall not be required to pay Borrower any interest or 

earnings on such proceeds. Fees for public adjusters, or other third parties, retained by Borrower shell not be 

paid out of the insurance proceeds and shall be the sole obligation of Borrower. If the restoration or repair is 

not economically feasible or Lender's security -would be lessened, the insurance proceeds shall be applied to 
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the sums secured by this Security Instrument, whole= or not era due, with the excess, if any, paid to 

Borrower. Stich insurance proceeds shall be applied in the order provided for in Seetitut 
If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance claim 

aud related matters. If Borrower does not respond within 30 days to a notice Erma Lender that the lasurarce 
carrier has offered to settle a realm, then Lender may negotiate and mute the claim. The 30-day period will 
begin when the notice is given_ In either event, or if Leader empires the Property mid= Section 22  or 

otherwise, Borrower hereby assigns to Lender (a) Borrower's rights to any insurance proceeds in an mama 
ace to exceed the amour:Oa unpaid rimer or Note or this Security instrument, and (b) any other of Borrower's 

rights (tat= than the right to any refund of unearned premiums paid by Borrower) under all insurance 

Policies coveting the Property, insofar as such rights are applicable m the coverage of the Property. Lender 
may use the insurance proceeds either to repair or restore the Property or to pay amounts unpaid under the 

Note or this Security Instrument, whether or not then due. 

6. Occupancy. Borrower shall weepy, establish, and use the Property as Borrower's principal residence 

within 60 days after the execution of this Security Instrument and shall continue to occupy the Pmperty as 
Borrower's principal =Wm= for at least one year after the date of occupancy, unless Lender otherwise 

agrees in writing, which consent shall riot he unreasonably withheld, or unless extenuating circumstances 

exist which are beyond 13carower's control. 
7. Preservation, Mainteatince and Protection of the Property; Inspections. Borrower shall not 

destroy, damage or impair the Pruperty, allow the Property to deteriorate or commit waste on the Property. 
Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in order to prevent 

the Property from deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to 

Section 5 that repair or restoration is not economically feasible, Borrower shall promptly repair the Property if 
&waned to avoid thither deterioration or damage. If insurance or condemnation proceeds are paid In 
connection with damage to, or the taking of, the Property, Borrower shall be responsible for repairing or 
restoring the Property only if Leader has released proceeds for such purposes. Lender may disburse proceeds 
for the repairs and restoration in a sheen papal= or in a series of progress payments as the work is 
completed. If the insurance or condemnation proceeds are not sufficient to repair or restore the Property, 

Borrower is not relieved of Borrower's obligation for the completion of such repair or restoration. 
Lender or its agent may make reasonable caries upon and inspections of the Property. If it has 

reasonable cause, Lender may inspect the interior of the improvements an the Property. leader shall give 

Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause. 
B. Borrower'a Loan Application. Borrower shall be in default if. during the Loan application process, 

Borrower or any parsons or entities acting at the direction bf Borrower or with Borrower's knowledge or 
consent gave materially false, misleading, or inaccurate information or statements to Lender (or failed to 
provide Leader with material information) in connection with the Loan. Material represemations include, but 
are nut limited 1D, representations concerning Borrower's occupancy of the Property as Borrower's principal 
residence. 

9. Protection or Lender's Interest in the Property and ;tights Under this Security Instrument. If 
(a) Borrower hits to perform the covenants and agreements oemaired in this Security Instrument, (b) there is 
a legal proceeding that might significantly affect Lender's interest in the Property and/or rights under this 
Security Instrument (such as a proceeding in bankruptcy, probate, for condermiation or forfeiture, for 
enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or 

regalatiara). or (°) Borrower has abandoned the Property, rhea Leader may do and pay for whatever is 
reasonable or appropriate to 'roe:et Lender's interest in the Pr 
Instrument, including protecting and'or assessing the value of the ProoPTeYrtyand, andrighIssecunlagderartdror repairing 
the Property. Lender's actions can include, but are not limited to: (a) 	' any 
has priority over this Security Instrument; (b) a 	ring in court; azdila(cy7 payiegreasosnabecull:datrobYrotysllen' fees to h  
prefect its interest in the Property and/or rights under this Security Instrumera, Inc

* lei:Una its secured position 
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in a bankruptcy proceeding. Securing the Property irriudes, but is not limited to, enierieg the Property to 

make repairs, change locks, replace or board up doors and windows, drain water from plpe%, elmunam 

building or rehmi code violations or dangerous conditions, and bave unlides turned on or off. Although 

Leader may take action under this Section 9, Lender does not have to do so and is not under arty duty or 

obligation to do so. It is agreed that Lender incurs no liability for not teeing any or all actions authorized 

raider this Section 9_ 
Any amounts disbursed by Lender imam this Section 9 shall become additional debt of Borrower 

secured by this Security Instrument. These amounts chRil bear interest at the Note rate from the date of 

disbursement and stall be payable, with such interest, upon notice from Lender to Borrower requesting 

payment. 
If this Security Instrument is on a leasehold, Borrower shall comply with all the provisioes of the lease. 

If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless Lender 

agrees to the merger in writing. 
10, Mortgage Insurance. If Lender required Mortgage Insurance as a candidata of making the Loan, 

Borrower shall 'pay the preminms required to maintain the Mortgage Insurance in effect. la for any reason, 

• the Mortgage Insure= coverage required by I  erifier  ceases to be available from the mortgage insurer that 

previously provided such insurance mad Borrower was required to make separately designated payments 

toward the premiums for Mortgage Insurance, Borrower shall pay the premiums requited to obtain coverage 

substantially equivalent to the Mortgage Insurance previously in effect, at a oast substantially equivalent to 

the mist ro Borrower of the Mortgage Insure= previously in effect, from an ahem* mortgage insurer 

selected by Lender. If substantially equivalent Mortgage Insurance coverage is not available. Borrower shall 

continue to pay to Leader the amount of the separately designated payments that were due when the insurance 

coverage ceased to be in effect. Lender will accept, use and retain these payments as a non-refundable loss 

reserve in lieu of Mortgage Insurance. Such bass reserve shall be non-refundable, notwithstanding the fact that 

the Loan is ultimately paid in full, and tender shall Dot be required to pay Borrower any Interest or earplugs 

on such loss reserve. 17nrIPT can no larger require loss reserve payments if Mortgage Insurance coverage (in 

the amount and for the period that Lender requires) provided by an insurer selected by Lender again beeper= 

available, is obtained, and TPTOPir requites separately designated payments toward the prenduros for Mortgage 

Insurance. If Lender required Mortgage Insure= as a condition of making the   eau and &nowar was 

required to make separately designated payrnenes toward the premiums for Mortgage Insurance, Borrower 

shall pay the prerniuros required to maintain Mortgage Insurance in effect, or to provides nan-refandable loss 

reserve, until Lender's requirement for Mortgage Insurance ends in accordance with any written agreement 

letween Borrower and Lender providing for such termination or until tenninadota is required by Appfir'able 

Law. Nothing in this Section 10 affects Ben aneer's obligation to pay interest at the rate provided in the Note. 

Mortgage Insure= reimburses Lender (or any entity that :purchases the Note) for certain losses it may 

incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage Insurance. 

Mortgage insurers evaluate their total risk on ail such insure= in force from time to time, and may 

enter into agreements with other parries that share or modify tbeir risk, or rear= losses. These agreements are 

on terms and conditions that are satisfactory to the mortgage insurer and the otter party (or parties) to these 

agreements. These agreements may require the mortgage insurer to make payee= using any source of funds 

that the mortgage irsurer may have available (which may include funds obtained from Mortgage Insurance 

premiums). 
As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reiosurer, any 

other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that derive 

from (or might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in exchange 

for sharing or modifying the mortgage insurer's risk., or reducing losses. If such agreement provides that an 

affiliate of Lender rakes a, share of the insurer's risk in exchange for a share of the preminms paid to the 

insurer, the artangenzent is often termed "captive reinsurance," Further: 

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for 

Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount 

Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund. 

(b) Any such agreements will not affect the rights Bon-ower has - if any - with respect to the 

044A(NV) (0307) 

(10---  
Page 8 of 15 	 Form 3Ct29 1/01 

Ex 12 Pg 0000026 



Mortgage Insurance under the lkoneorruers Protection Act of 3998 or any other law. These rights may 

Include the right to receive certain ctisnlasures, to request and obtain canceller-km of the Mortgage 

Inscrrance, to have the Mortgage. Insurance terminated automatically, sandier to recetve a refund of any 

Mortgage Insurance premiums that were materned at the time of such cancellation or termination. 

11. Assignment of lniseellaneorts Proceeds; Forfeiture. All Miscellaneous Proceeds run hereby 

assigned Ionnit shall be paid to Letter. 

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the 

Property, if the =tonal= or repair is economically feasible axxl Lender's security is not lessen:ed. During 

such repair and restoration period, Lauder shall have the tight to hold such Miscellaneous Proceeds until 

Lender has had an opportunity to inspect such Property to ensure the work has been completed to Lender's 

satisfaction, provided that such inspection than be undertaken promptly. Lender may pay for the repairs and 

restoration ins single disbursement or in a series of progress payments as the work is completed. Unless an 

agreement is made in writing or Applicable Law requires internal to he paid on such Miscellaneous Proceeds, 

Lender shall not be requirert to pay Borrower any interest or earnings on such Miscellaneous Proceeds. If the 

restoration or repair is not economically feasible or Loader's security would be lessened, the Miscellaneous 

Proceeds shall be applied to the sums secured by this Security instrument, whether or not then due, with the 

excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be applied hi the order provided for in 

Section 2. 
In the enter of a total taking, destruction, or loss in value of the Property, the Miscellaneous Proceeds 

shalt be applied to the num secured by this Security Instrument, whether or roc then due, with the excess, if 

any, paid to Borrower. 
In the event of a partial taking, destitution, or loss in value of the Property in which the fair market 

value of the Property immediately before the partial taking, destruction, or loss in value is equal to or greater 

than the amount of the mans secured by this Security Instrument immediately refine the partial taking. 

destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums secured by this 

Security Instrument shall be reduced by the amount of the Minantaneous Proceeds multiplied by the 

following freedom (a) the total amount ante sums secured Immediately before the partial faking, destruction, 

or loss in value divided by (b) the fair market value of the Property immediately before the partial taking, 

destruction, or loss in value., Any balance shall be paid to Borrower. 
In the event of a partial taking, destruction, or loss in valve of the Property in which the fair market 

value of the Property immediately before the partial taking, destruction, or loss in value is less than the 

amount of the sums secured immediately before the partial taking. destruction, or loss in value, noteas  

Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the marts 

seamed by this Smarty Instrument whether or not the sums are thea due. 

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing 

Party (as defined in die next sentence) offers to make an award to settle a claim for damages, Borrower fails 

to respond tot Prvinr  within 30 days after the dale the notice is given, Lauder is authorized to colt= and 

apply the Miscellaneous Proceeds either to restoration Or repair of the Property or to the sums secured by this 

Security Instrument, whether or not then tine. "Opposing Party' means the third party that owes Borrower 

Miscellaneous Proceeds or the party against whom Borrower has a tight of action in regard to Miscellaneous 

Proceeds. 
Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, irt 

Parity's  judgment, could result in forfeiture of the Property or other material impairment of Lender's interest 

in the Property or rights artier this Security Instrument. Borrower can cure such a default and, if acceleration 

has occurred, reinstate as provided hi Section 19, by causing the action or proceeding to be dismissed with a 

ruling that, in Lender's judgment, precludes forfeiture of the Property or other material impairment of 

Lender's interest in the Property or rights under this Security Instrument. The proceeds of any award or claim 

for damages that are attributable to the impairment a Lender's interest in the Property are hereby assigned 

and shall be paid to Lender. 
Al] Miscellaneous Proceeds that ate not applied CO restoration or repair of the Property shall be applied 

in the order provided for in Section 2. 
1.2. Borrower Not Released; Forbearance By Lender Not a Waiver, Extension of the time for 

payment or modification of amortization of the sums secured by this Security instrument granted by Leader 
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to Borrower or any Successor in Interest of Borrower shall not operate to releese the liability of Borrower or 

any Successors in lutertst of Borrower. Lender shall not be required to commenee proceedings against any 

Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify innertimtkur 

of the 411,TK  secured by this Security Instrument by reason of any demand made by the original Borrower or 

any Successors in Interest of Borrower. Any fort:cam= by Lender in exercising any eight or remedy 

inchuling, without limiation, I  ender's  acceptaxce of payments from third persons, e 'nudes or Successors in 

Interest of Borrower or in amounts less thin the awe= than due, shall rot be a waiver of or preclude the 

exereiseof any right or remedy. 

13. John and Severn/ Liability; Consigners; Successors and Assigns Round. Borrower covenants and 

agrees that Borrower's obligations and liability shall be joint and several. Flowever, any Borrower who 

co-nips this Security Instrument but does not =mute the Note (a 'co-sip:ex"): (a) is co-signing this Security 

Instrument only to mortgage, grant and convey the reo-signer's interest in the Property under the terms of this 

Security Instrument; (b) is not personally obligated repay the sums seemed by this Security Insturnent; and 

(c) agrees that Lender and any other Borrower can agree to extent, modify, forbear or make any 

accommodations with regard to the terms of this Security Instrument or the Nate without the co-signer's 

consent 
Subject to the provisions of Section 18, any Successor to Interest of Borrower who assumes Borrower's 

obligations under this Security lostrurnera in writing, and is approved by Leader. shall obtain all of 

Borrower's rights and berefn:s under this Security Instalment. Borrower shall not he released from 

Borrower's obligations and liability under this Security Instrumear unless Lender agrees to such release in 

writing. The covenants and agreements of this Security Instrument shall bind (extreet as provided in Section 

20) and benefit the successors and assigns of Lerner. 

14. Loan Charges Lervier may charge Borrower fees for services performed in connect/en with 

. Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this 

Security hastnurem, including, but not limited to, attorneys fees, property inspection and valuation fees. In 

regard to any other fees, the absenc.e of express authority in' this Security Instrurnera to charge a specific fee 

to Borrower Shall not be construed as a prohibition on the charging of such fee. Lender sissy not charge this 

that are expressly prohibited by this Security Instrument or by Applicable. Law. 

If the Lean is subject to a law which sets maximum loan charges, and that law is finally interpreted so 

that the interest or other loan charges collected or to be collected in connection with the Loan exceed the 

permitted limas, then: (a) any such loan charge shall be reduced by the :mown necessary to reduce the charge 

to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted limits 

will be refunded to Borrower. Lender may choose to make this refund by reducing the principal owed under 

the Note or by snaking a direct payment to Borrower. If a refund reduces pritripal, the reduction will be 

treated as a partial prepayment without any prepayment charge (whether in not a prepayment charge is 

provided for uoder the Nate). Borrower's acceptance of any such refund made by direct payment to Borrower 

will voretinue a waiver of any right of action Borrower mielr have arisinn out of such overcharge. 

1.S. Notices. All notices giver by Borrower or Lender in connection with this Security Instrument roan 

be in writing. Any notice to Borrower in connection with this Security Instrument shell bç deemed to have 

been given to Borrower when mailed by first class mail or when actually delivered to Borrower's notice 

address if sent by other means. Notice to any cee Borrower shall constitute notice to all Borrcrwers unless 

Applicable Law expressly requires otherwise. TM notice address shall be the Property Address unless 

Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly thtify 

Lender of Borrower's change of address. If I enaler  specifre.s a procedure for reporting Borrower's change of 

address, then Borrower shall only report a change of address through that specified procedure. There may be 

only one designated notice address wider this Security Instrutttent at any one time. Any entice to Lender shall 

be given by delivering it or by mailing it by first class mail to Lender's address stated herein unless Lender 

has designated another address by notice to Borrower. Any notice in connection with this Security testament 

shall not be deemed to have been given to Lender until actually received by Lender. If any notice required by 

this Security Instrumeot is also required under Applicable Law, the Applicable Law requirement will satisfy 

the corresponding requirement under this Security Instrument. 

16, Governing Lew; Severabllity; Rules of Construction. This Security Instrument shall be governed 

by federal law and the law of the jurisdiction in which the Property is located. All rights and obligations 
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=mired m this Security Instrument are subject to any requirements and limitation .  of . Apra:able Law. 

Applicable Law might explicitly or implieidy allow the patties to agree by =rat or it might be silent, but 

such silence shall not be construed as a prohibition against agreement by contract. In the event that any 

provision or clause of this Security Instrument or the Note conflicts with Applicable La.  w, such conflict.  shall 

riot affect other provisions of this Security Insure:rant or the Note which can be given effect without the 

conflicting provision. 
As used in this Security Instnment (a) words of the masculine gender shall mean and leclude 

corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and 

inchide the plural and vice versa; and (c) the word 'nay" gives sole discretion without any obligation to take 

any action, 
17. Borrower's Copy. Borrower shalt be given one copy of the Note and of this Security Instrument. 

18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, 

Interest in the Property' =cans any legal or beneficial interest in the Property, including, but not limited to, 

those beneficial interests oansferred in a bond for deed, contract for deed, installment sales centract or escrow 

agreement, the intent of which is the transfer of title by Borrower at a fume date to a purchaser. 

If all or any part of the Property or any Interest in Property is sold or transferred (or if Borrower is 

not a Datum) person and a beneficial batmen in BOUM= is sold or transferred) without Lender's prior written 

consent, Lender may require immediate payment in fall of all sums secured by this Security Instrument. 

However, this option shall not be exercised by Lender if such exercise is prohibited by Applitable Law. 

If Lender exercises this option. Lender shall give Borrower notice of acceleration. The notice shall 

provide a period of not less than 30 days from tie date the notice is gives in accordance with Section 15 

within which Borrower moat pay all MIMS secured by this Security lestrumenn If Borrower fails to pay these 

sum prior to the expiration of this period, Lender may invoke any remedies permitted by this Security 

Instrument without further notice or demand on Borrower. 

19. Borrower's Right to Aeinstate After Acceleration, If Borrower meets certain conditions, 

Borrower shall have the right to have enforcement of this Seeurhy Instrument discontinued at any time prior 

to the earliest of; (a) five days before sale of the Property pursuant to any power of sale contained in this 

Security Instrumem; (b) such other period as Applicable Law might specify for the termination of Borrower's 

right to reinstate; or (c) entry of a judgment enforcing this Security Instrument. Those conditions are that 

Borrower: (a) pays Lender all sums which then would be due raider this Security Instrument and the Note as 

if no acceleration bad occurred; (b) cures any default of any other covenants or agreements; (c) pays all 

expenses incurred in enforcing this Security Instrument, including, but not Limited to, reasonable attorneys' 

fees, property inspection and valuation fees, and other fees incurred for the purpose of protecting Lender's 

interest in the Property and rights under this Security Instrument; and (d) takes such action as Lender may 

reasonably require to assure that Lender's interest in the Property and rights lirtriPS this Security Instrument, 

and Borrower's obligation to pay the sums secured by this Security Instrumenz, shall condom =changed. 

Lender may require that Borrower pay such reinstatement sums and expenses in one or more of the following 

forms, at selected by Lender: (a) cash; (b) money order; (e) certiBed check, bank check, treasurer's check or 

cashier's check, provided any such chock is drawn upon an institution whose deposits are insured by a federal 

agency, instrumentality or entity; or (d) Bean:info Funds Transfer. Upon minstaiemetit by Borrower, this 

Security Instrument and obligations secured hereby shall remain fully effective as if no acceleration had 

occurred. However, this right to reinstate shall not apply in the case of acceleration under Section 18. 

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest In the 

Note (together with this Security Instrument) can be sold one or mom times without prior unite to Borrower. 

A tale might result in a change In the unity (known as the 'Loan Servicer') that collects Periodic Payments 

due under the Note and this Security Instrument and performs other mortgage ban servicing obligations 

under the Note, this Security Instrument, and Applicable Law. There also might be one or more changes of 

the Loan Servicer unrelated to a sale of the Note, If there is a change of the Loan Servicer, Borrower will be 

given write* notice of the change which will state the name and address of the new Loan Services, the 
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address to which payments .  sheath) be made and any other information RESPA requires in connection with a 

=dee of transfer of servicing, If the Note is sold and thereafter the Loan is serviced by a Loan Services other 

than the purchaser of the Note, the mortgage loan servicing obligati= to Borrower will remit) with the 

Loan Servicer or be transferred to a successor Loan Service and are not assumed by the Note purchaser 

unless otherwise prodded by the Note purchaser. 

Neither Borrower MX 	ender may commence, join, or be joined to any judicial action (as either an 

individual litigant or the member of a class) that arises from the other party's actions pursuant to this Swarlty 

Instrument or that alleges that the other party has breached any provision of, or any duty owed by reason of, 

this Security Instrumeut, undl such Borrower or Lender has notified the other party (with such notice given in 

compliance with the requirements of Section 15) of such alleged breach and afforded the other party hereto a 

reasonable period after the giving of such notice to sem corrective anion. If Applizable Law provides a time 

period which must elapse before certain action can be taken, that time period will be deemed to be reaseneble 

for purposes of this paragraph. The notice of acceleration and opportunity to cute given to Borrower pursuant 

to Section 22 and the notice of acceleration given to Borrower pursuant to Section 18 shall he deemed to 

satisfy the notice and opportunity to take corrective action provisions of this Section 20. 

21. Hazardous Substances. As used in this Section 21: (a) 'Hazardous Substances" are those 

substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the 

following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and 

herbicides, volatile Solvents, materials containing asbestos or formaldehyde, and radioactive materials; (b) 

'Environmental Law' means federal laws and laws of the jurisdiction where the Property is located that relate 

to health, safety or envimmxtental protection; (e) '''Euvirocarsental Cleanup' includes any response action, 

remedial action, or removal action, as defined in Enviromnental Law; and (d) an 'Environmental Condition' 

means a condition that can cause, contribute to, or otherwise trigger an Environmental Clearmp. 

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous 

Substances, or threaten to release any Hazardous Sucre:axes, on or in the Property. Borrower shall not do, 

nor allow anyone else to do, anything affecting the Property (a) that is in violation of any Environmental 

Law, (b) which creates an Environmental Condition, or (c) which, due to the presence, use, or release of a 

Hazardous Substance, creates a =edition that adversely affects the value of the Property. preceding two 

sentences shall not apply to the presence, use, or storage on the Property of small quantities of Hazardous 

Substances that are generally recognized to be appropriate to nonnal residential uses and to maintenance of 

the Property (including, but DOI arIlltDi to, hazardeats substances in consumer products). 

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or 

other action by any governmental or regulatory agency or private party involving the Property and any 

Hazardous Substance or Envirteemental Law of which Borrower has actual knowledge, (b) any 

Environments) Condition, including but not limited to, any spilling. leaking, discharge, release or threat of 

release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a 

Hazardous Substance which adversely affects the value of the Property. If Borrower Icarus, or is notified by 

any govenimmaral or regulatory authority, or any private party, that any removal or other remeliation of any 

Hazardous Substance affecting the Property is necessary, Borrower shall promptly trim all necessary remedial 

actions in accordence with Environmental Law. Nothing herein shall create any oblivion on Lender for air 

Environmental Cleanup. 

initials-641?-- 

4;4A(NV) (0307) 	 Page 12 of 15 	 Form 3029 1101 

Ex 12 Pg 0000030 



NON-UNIFORM COVENANTS. Borrower and Lend= further covenant and agree as follows: 

22. Acceleration; Remedies. Lender shalt give notice to Borrower prior to acceleration following 

Borrower's breach of any covenant or agreement in this Security Instriurtent (but not prior to 

acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a) 

the default; (b) the action required to cure the default (c) a date, not less than 38 days from the date 

the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the 

default on or before the date specified trt the notice may result In acceleration of the sums secured by 

this Security Instrument and sale of the Property. The notice shall further inform Borrower of the 

right to mitigate after acceleration and the right to bring a court adieu to assert the non-existence of a 

default or any other defense of Borrower to acceleration and sale. If the default is not cured on or 

before the date specified In the Police, Lender at its option, and without further demand, may invoke 

the power of sale, Including the right to accelerate full payment of the Note, and any other remedies 

permitted by Applicable Law. Lender shall be entitled to collect all expenses incurred in pursuing the 

remedies provided in this Section 22, including, but not limited to, reasonable attorneys fees awl costs 

of title evidence. 
If Lender invokes The power of sale, Lender shall execute or cause Trustee to execute written 

natlee or the occurrence of an event of default and of Lender's election to cause the Property to be Sold, 

and shall cause such notice to be recorded in each county in which any part of the Property is loaded. 

Lender shall malt copies of the notice as prescribed by Applicable Law to Borrower and to the persons 

prescribed by Applicable law. Trustee shall give public notice of sale to the persons and he the raanner 

prescribed by Applicable Law. After the dine required by Applicable Law, Trustee, without demand 

on Borrower, shall sell the Property at public auction to the highest bidder at the time and place and 

under the terms designated In the notice of sale in one or more parcels and in any order Trustee 

determines. Trustee may peritpone sale of all or any parcel of the Property by public announcement at 

the lime and place of any previously scheduled sale. Lender or its designee may purchase the Property 

at any sale. 
Trustee shall deliver to the purchaser Trustee's deed conveying the Property WithOOt any 

covenant or warranty, expressed or implied. The cede& in the Trustee's deed shall be prima fade 

evidence of the truth of the statements made therein. Trustee shall apply the proceeds of the sale in the 

following order: (a) to all expenses of the sale
' 
 Including, but not limited to, reasonable Trustee's and 

attorneys' fees; (b) to all sums secured by this Security Instrument; and (c) any excess to the person or 

persons legally entitled to It. 
23, Reconnyance. Upon payment of all sums secured by this Security hatrureent, Lender shall request 

Trustee to reconvey the Property and shall surrender this Security Instrument and all notes evhameme, debt 

secured by this Security Instrument to Trustee. Tnastee shall money the Property without warranty to the 

person or persons legally =aided to it. Such person or persons shall pay any reconiabOa costs. Lender may 

charge such person or persons a fee for reconveyine the Property, hut only it'd= fee is paid to a thitd party 

(WI as the Trustee) for services rendered and the charging of the fee is permitted under Applicable Law. 

24. Substitute Trustee. Lender at its option, may front time to time remove Trustee and appoint a 

successor trustee to any Trustee appointed hereunder. Without conveyance of the Property, the successor 

trustee shall seemed to all the title, power and duties conferred upon Trustee herein and by Applicable Law. 

25. Assumption Fee. If there is an assumption of this loan, Lender may charge ea assurrettion fee of 

U.S. S Varies per investor 

:
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Witnesses: 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this 

Security instrument and in any Rider executed by Borrower and recorded with it. 

	  (Seal) 
-Borrower 

	  (Seal)   (Seal) 

-Borrower 	 -Borrower 

	  (Seal)   (Seal) 

-Borrower 	 -Borrower 

	  (Seal)   (Scat) 

-Borrower 	 -13otonwer 

REDACTED 
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STATE OF NEVADA 

COUNTY OF MARX 

This instrument was aclatowledged before me on 	April 22 • 2005 
	

by 

CATHERINE R0DRIGM3Z 

te,a\ 
( Geri'Mus iner 

Ma a Tax Statements To: TOTAL ISOETGAZE soLuTTONS, LE 

1555 W. WALNUT KILL WM, WITH 2 DOA 

IRTING TX 7 50 3 8 
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'Order No. s 5116003581-MI 

XTHIS/T 'A' 

The land referred to is situated3n the State of Nevada, County of Clark, 

City oE Las Vegas, and is described as follows: 

Lot 3/ in Block 3 of Concordia e Deer Springs Unit 3, au shown by map 

thereof on file in Book 112 of Plats, Page ZO, in the Office of the County 

Rocorder, Clark County, Nevacia. 
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PLANNED UNIT DEVELOPMENT RIDER 

	

THIS PLANNED UNIT DEVELOPMENT RIDER is made this 	21et 	day of 

April, 2005 	
, and Is incorporated into and shall be 

deemed to amend and supplement the Mortgage, Deed of Trust, or Security Deed (the 

"Security Instrument') of the same date, given by the undersigned (the "Borrower) to 

secure Borrower's Note to 
PERST HORIZON' NOME LOAN COTCPORATION 

(the 'Lender) of the same date and . covering the Property described in the Security 

Instrument and located at 
6845 SWEET PECAN WZREET, LAS VEGAS, Nevada 89149 

[Property Addreas] 

The Property Includes, but is not limited to, a parcel of land improved with a dwelling, 

together with other such parcels and certain common areas and facilities, as described in 

PER OCr.E'S 

(the 'Declaration"). The Property is a part of a planned unit development known as 

CONCORDIA 0 DEMC SPRINGS 

[Name of Planned Unit Developmenq 

(the PLID"), The Property also includes Borrower's interest in the homeowners association 

or equivalent en* owning or managing the common areas and facilities of the PUD (the 

'Owners Assoclatbre) and the uses, benefits and proceeds of Borrower's interest 

PLO COVENANTS. In addition to the covenants and agreements made in the Security 

Instrument, Borrower and Lender further covenant and agree as follows: 

A. POD Obligations. Borrower shall perform all of Borrower's obligations under the 

PUD's Constituent Documents. The "Constituent Documents" are the (I) Declaration; (ii) 

articles of incorporation, trust Instrument . or any equivalent document which creates the 

Owners Association; and (ill) any by-laws or other rules or regulations of the Owners 

Association. Borrower shall promptly pay, when due, all dues and assessments Imposed. 

pursuant to the Constituent Documents, 

REDACTED 

MULTISTATE PUD RIDER - Single Family - Fannie Mae/Freddie Mao UNIFORM 

INSTRUMENT 
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B. Property Insurance. So long as the Owners Association maintains, with a generally 

accepted Insurance carrier, a "master' or 'blanket' policy Insuring the Property which Is 

satisfactory to Lender and which provides Insurance coverage in the amounts (including 

deductible levels), for the periods, and against loss by fire, hazards included within the term 

`extended coverage,' and any other hazards, including, but not limited to, earthquakes and 

floods, for which Lender requires insurance, then: (i) Lender waives the provision in Section 

3 for the Periodic Payment to Lender of the yearly premium installments for property 

insurance on the Property; and (II) Borrower's obligation under Section 5 to maintain 

property insurance coverage on the Property is deemed satisfied to the extent that the 

required coverage is provided by the Owners Association policy. 

What Lender requires as a condition of this waiver can change during the term of the 

loan. 
Borrower shall give Lender prompt notice of any lapse In required property Insurance 

coverage provided by the master or blanket policy. 

In the event of a distribution of property insurance proceeds in lieu of restoration or 

repair following a toss to the Property, or to common areas and facilities of iha PUB, any 

proceeds payable to Borrower are hereby assigned and shall be paid to Lender. Lender 

shall apply the proceeds to the sums secured by the Security Instrument, whether or not 

than due, with the excess, if any, paid to Borrower. 

C. Public Liabiltty Insurance. Borrower shall take such actions as may be reasonable 

to insure that the Owners Association maintains a public liability insurance policy 

anceptable in form, amount, arid extent of coverage to Lender. 

D. Condemnation. The proceeds of any award or claim for damages, direct or 

consequential, payable to Borrower in connection with any condemnation or other taking of 

all or any part of the Property or the common areas and facilities of the PUD, or for any 

conveyance in lieu of condemnation, are hereby assigned and shall be paid to Lender. Such 

proceeds shall be applied by Lender to the sums secured by the Security Instrument as 

provided in Section 11. 
Landers Prior Consent. Borrower shall not, except after notice to Lender and with 

Lender's prior written consent, either partition or subdivide the Property or consent to: (1) 

the abandonment or termination of the PUD, except for abandonment or termination 

required by law in the case of substantial destruction by fire or other casualty or in the case 

of a taking by condemnation or eminent domain; (it) any amendment to any provision of the 

'Constituent Documents' if the provision is for the express benefit of Lender; (ill) 

termination of professional management and assumption of self-management of the 

Owners Association; or (Iv) any action which would have the effect of rendering the public 

liability Insurance coverage maintained by the Owners Association unacceptable to Lender. 

F. Remedies. If Borrower does not pay PUD dues and assessments when due, then 

Lender may pay them. Any amounts disbursed by Lender under this paragraph F shall 

become additional debt of Borrower secured by the Security Instrument. Unless Borrower 

and Lender agree to other terms of payment, these amounts shall bear interest from the 

date of disbursement at the Note rate and shall be payable, with Interest, upon notice from 

Lender to Borrower requesting payment, 

[REDACTED I 
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(Seal) 
-Borrower 

	(Seal) 
-Borrower 

BY SIGNING BELOW, Borrower accepts and agrees to the terrns and covenants contained 

	 (Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

(Seal) 
-Borrower 
	 (Seal) 

-Borrower 

	 (Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

REDACTED I 
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ADJUSTABLE RATE RIDER 1REDACTED 

(LIBOR Six-I'd crab Index (As Published In The Wall Saver Journal) - Rate Caps) 

THIS ADJUSTABLE RATE RIDER is made this zist day  ot April , 2005 

and is Incorporated Into and shall be deemed to amend and supplement the Mort gage, 

Dead of Trust, or Security  Deed (the 'Security  Instrument') of the same date g iven by  the 

undersigned ("Borrower"). to secure Borrower's Adjustable R ate Note (the 'Note") to 

FIRST NAPS 160N N01:53 LOAN CORPORATION 

("Lender") of the same date and coverin g  the property  described in the Security  Instrument 

and located at 
6545 &MET PECAN STR.NNT 

LAS VNGAB , NV 59149 
[Property  Address] 

THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN THE 

INTEREST RATE AND THE MONTHLY PAYMENT. THE NOTE UMITS THE 

AMOUNT BORROWER'S INTEREST RATE CAN CHANGE AT ANY ONE 

TIME AND THE MAXIMUM RATE BORROWER MUST PAY. 

ADDITIONAL COVENANTS, In addition to the covenants and st greemen made In the 

Security  Instrument, Borrower and Lenderfurther covenant and a gree as follows: 

A. INTEREST RATE AND MONTHLY PAYMENT CHANGES 

The Note provides for an Initial Interest rate of 	5.625 	"Yo. The Note provides 

for changes In the interest rate and the monthly paymsnts, as follows: 

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES 

(A) Change Dates 
The Interest rate I will pa y  may  change on the first day  of 	Nay ,  , 2010 

and on that day  every 	Sett 	month thereafter. Each date on which m y  interest 

rate could chan ge is called a 'Chan ge Data.' 

(B) The index 
Beg inning  with the first Chan ge Date, my  interest rate will be based on an Index. The 

"Index" is the average of Interbank offered rates for six month U.S. dollar-denominated 

deposits in the London maricet ("LIBOR'), as published in The Wall Street Journal  . The most 

recent Index figure available as of the first business da y  of the month Immediately  

preceding  the month in which the Chan ge Date occurs is called the 'Current Index." 

If the Index is no lon ger available, the Note Holder will choose a now index that is 

based upon comparable Information. The Note Holder will g ive ma notice of this choice. 

(C) Calculation of chan ges 
Belem each Change Date, the Note Holder will cabulate m y  new interest rate b y  

adding  TWO AND OM - QUARTEIL 	 percentage points 

2 .25o 	%) to the Current Index. The Note Holder will then round the result of 

MULTISTATE ADJUSTABLE RATE RIDER - UBOR SIX-MONTH INDEX (AS PUBUSHED 

IN THE WALL STREET JOURNAL  - Single Family  - Fannie Mae Uniform Instrument 

1 111111111 HUI 
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this addition to the newest one-eighth of one percentage point (0.125%). Subject to the 

limits stated in Section 4(D) below, this rounded amount will be my new Interest rate until 

the next Change Data 
The Note Holder will then determine the amount of the monthly payment that would be 

sufficient to repay the unpaid principal that I am expected to owe at the Change Date in full 

on the Maturity Data at my new interest rate In substantially equal payments. The result of 

this calculation will be the new amount of my monthly payment 

(0) Limits on Interest Rata Changes 
The Interest rata I am required to pay at the first Change Date we not be greater than 

• 625 . 	% or less than 	B • 250 	%. Thereafter, my interest rate will 

never be increased or decreased on any single Change Date by more than 

TWO e 00/3_00 	 percentage points 

2 .00 	%) from the rate of interest I have been paying for the preceding 

6 months. My Interest rate wIll never be greater than 	 11. 525 	%. 

(E) Effective Date of Changes 
My new interest rate will become effective on each Change Date. I we pay the amount 

of my new monthly payment beginning on the first monthly payment date after the Change 

Date until the amount of my monthly payment changes again. 

(F) Notice of Changes 
The Note Holder we deliver or mall to ins a notice at any changes in my interest rate 

and the amount of my monthly payment belore the effective date of any change. The notice 

will include information required by law be be given to me and also the tee and telephone 

number of a person who will answer any question I may have regarding the notice. 

B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER 

Uniform Covenant 18 of the Security Instrument Is amended to read as Wows: 

Transfer of the Property or a Beneficial Interest In Borrower. As used in 

this Section 18, "interest in the Property means any legal or beneficial interest in 

the Property, Including, but not limited to, those beneficial Interests transferred In a 

bond for deed, centraot for deed, installment sales contract or escrow agreement, 

the intent of which is the transfer of tee by Borrower at a future data to a 

purchaser 
If all or any part of the Property or any Interest in the Property is sold or 

transferred (or If Borrower is not a natural person and a beneficial Interest in 

Borrower is sold or transferred) without Lender s prior written consent. Lender may 

require immediate payment In full of all sums secured by this Security instrument. 

However, this option shall not be exercised by Lender if such exercise is prohibited 
by Applicable Law. Lender also shall not exercise this option if: (a) Borrower 

causes to be submitted to Lender information required by Lender to evaluate the 

intended transferee as if a new loan were being made to the transferee; and (b) 

Lender reasonably determines that Lender's security will not be impaired by the 

loan assumption and that the risk of a breach of arty covenant or agreement In this 

.Security Instrument is acceptable to Lender. 

To the extent permitted by Applicable Law, Lender may charge a reasonable 
fee as a condition to Lender's consent to the loan assumption. Lender also may 

require the transferee to sign an assumption agreement that is acceptable to 

Lender and that obligates the transferee to keep all the promises and agreements 
made in the Note and in this Security Instrument Borrower will continue to be 

obligated under the Note and this Security Instrument unless Lender releases 

Borrower in writing, 

REDACTED 
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It Lender exercises the option to require immediate payment In full, Lender 

shall give Borrower notice of acceleration. The note shall provide a period of not 

less than 30 days from the date the notice Is given in accordance with Section 15. 

within which Borrower must pay all sums secured by this Security Instrument. If 

Borrower faits to pay these sums prior to the expiration of this period, Lender may 

Invoke any remedies permitted by this Security Instrument without further notice or 

demand on Borrower. 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants 

tamed in thter-Adiestable-Rate Rider. 

(Seal) 
CATIMR.111:13 RODR/GITEn 	_Borrower  

	 (Seel) 
-Borrower 

	 (Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

	 (Seal) 	 (Seal) 

	

-Borrower 	 -Borrower - 

	(Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

REDACTED 
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Date 

INTEREST ONLY ADDENDUM 

TO ADJUSTABLE RATE RIDER 

TE113 ADDENDUM is made this 23.at day of 2tpri.1 	, 	2005 , and is incorporated into am) intended 

to form a part of the Adjustable Rate Rider (the "Bider") dated the same date as this Addendum executed by the 

undersigned and payable WI FrP..ST ItORTZOli EOM LO AX CORPORA.TION 
(the "Lender"). 

'rats ADDENDUM supercades Section 4(C) of the Rider. None of the other provisions of the Rider are changed 

by this Addendum. 

4. INTEREST BATE AND MONTHLY PAYMENT CHANGES 

(C) Calculation of Changes 
Before each Change Date, the Note Holder will calculate my new interest rate by adding 

TWO AND 01,78-cruaRISR. 	 percentage points ( 2.250 	%) to the Current Index. 

The Note Holder will then round the result of this addition to the nearest one-eighth of one percentage 

point (0.125%). Subject to the litnits stated in Section 4(D), this founded amount will be my new interest 

rate until the next °terve Date. 

During this Interest Only Period, the Note Holder will then determine the =aunt of the 

monthly payment that would be sufficient to repay accrued imemst. This will be the amount of my 

monthly payment until the earlier of the next Change Date or the end of the Interest Only Period unless I 

make a voluntary prepayment of principal during such period. If I make a voluntary prepayment of 

principal during the Interest Only Period, my payment amount for subsequent payments will he reduced 

to the amount necessary to pay interest on the lower principal balance. At the end of the Interest Only 

Period and on each Change Date thereafter, the Note Holder will determine the amount of the numthly 

payment that would be sufficient to repay in full the unpaid principal that I am expected to owe at the end 

of the Interest Only Period or Change Date, as applicable, in equal monthly payments over the remaining 

term of the Note. The result of this calctilaticat will be the new amount of my monthly payment. After 

the end of the Interest Only Period, nay payment amount will not be reduced due to voluntary 

prepayments. 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Addendum. 

Date 
	 Date 

Date 	 Date 

Date 

REDACTED 
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MetUfe Home Loans a division of MetLife 
Bank NA 
4000 Horizon Way 
Foreclosure Dept. 46205 
Irving, TX 75053 

pn1/20 	- V3 
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lnst 201006160002631 
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WC Fee: SWIM 
OVISt2010 1224:11 PM 
Receipt#: 390718 
Reguestor: 
1111.8 DEFAULT SERVICES 

• Recorded By: DXI Pgs: 2 

DEBBIE CONWAY 
CLARK COUNTY RECORDER 

Space elm= this fine fcr mordere 

APN: 12.5-20-212-037 

Order # 30240344 

Assignment of Deed of Trust 

For value received, the undersigned corporation hereby grants, assigns, and transfers to 

The Bank of New York Mellon 'Ride. The Bank of New York, as Trustee for the holders of the 
Certificates, First Horizon Mortgage Pass-Through Certificates Series FHAMS 2005-AA5, 
Horizon Home Loans, a division of First Tenneseso Bank National Association, Master Servi&lr, hi 

its capacity as agent for the Tiustee under the Pooling and Servicing Agreerneht 	• 	• • , 	. 	• 

All beneficial interest under that certain Deed of Trust 'dated 41214005 executed by CATHERINE 

RODRIGUQ., AN UNMARRIED WOMAN, as Trustorfs) to OLD REPUBLIC 'TITLE, as Trustee and 
recorded as Instrument No. 20050427-0003343, on 412712005, in Book XXX, Page XXX of Official 
Records, in the office of the County Recorder of CLARK County, NV together With the Promissory Nate 
secured by said Deed of Trust and also all rights accrued o: -  to accrue under said Deed of Trust 	' • 

Page 1 of 2 
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SHERIAN HOPKINS 
Notary  Public. State of Texas 

My Cornmissisn Expires 
AV 	JuIY 06,2913 

NV-10-35136S-NF 
Page 2 

Dated.  

MORTGAGE ELECTRONK REGISTRATION SYSTEMS, 
INC. AS NOMINEE FOR FIRST HORIZON HOME LOAN ' 	: • 	; • 

GORPORATION 	# - . • 
• 

MVO 
) 

County  of 	Daltas 	
• 

On 	  

Wanda after 
• At &slant $ecretary . State of 

before me, 	telq-13M 	yib ficA,s  
. 	

. 	%D.., 

undersigned Notary  Puldc, personalty appeared 	.. Wanda  collier 	personally  kruiwn ., • 

to me tor proved to ma on the basis of satisfactory evidence) to be the pemon(s) whose name(s) is/are subscribed to . 

the within instrument and acknowted g =1 to me that hoist's/ba y  executed the same in his/her/their authorized 

capactly(tes), and that by histherithetr si gnature(s) on the Instrument the person(s), or the entit y  upon  behalf of which 

the person(s) acted, imputed the 'flatmate-rd. 

Page 2 al 
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Nabonstar 
44OUTCAti 

0312012012 

CATHERINE RODRIGUEZ 
6845 SWEET PECAN ST 
LAS VEGAS, NV 89149-3040 

Loan Number: 
Property Address: 	6845 SWEET PECAN STREET 

LAS VEGAS, NV 89149 

Sent Via Certified Mail 

7196 9006 9295 8655 0711 

Dear CATHERINE RODRIGUEZ : 

You are hereby provided formal notice by Nations= Mortgage, LW, the Servicer of the above-referenced 

loan, on behalf of First Tennessee Bank National Association, the Creditor to whom the debt is owed, that you 

are in default under the terms and conditions of the Note and Security Mainline= (Le. Deed of Trust, Mortgage, 

etc.), for failure to pay the required installments when due. 

This letter serves as further notice that Nationstar Mortgage, LLC intends to enforce the provisions of the Note 

and Security Instrument. You must pay the full amount of the default on this loan by the thirty-fifth (35th) day 

from the date of this letter which is 04r2412012 (or if said date falls on a Saturday, Sunday, or legal holiday, 

then an. the first business day thereafter). If you do not pay the fall amount of the default, we shall accelerate 

the entire sum of both principal and interest due and payable, and invoke any remedies provided for in the Note 

and Security Instrument, including but not limited to the foreclosure sale of the property. If you received a 

bankruptcy diseharge which included this debt, this notice is not intended and does not constitute an attempt to 

collect a debt against you personally; notice provisions may be contained within your mortgage/deed of trust 

which notice may be required prior to foreclosure. 

You are hereby informed that you have the right to "cure" or reinstate the loan after acceleration and the right 

to assert in the foreclosure proceeding the nan-existence of a default or any other defense you may have to 

acceleration and sale. 

As of 03/20/2012 the amount of the debt that we are seeking to collect is 836,242.41, which includes the 

sum of payments that have come due on and after the date of default 12/0112009, any late charges, periodic 

adjustments to the pa.yroent amount (if applicable) and expenses of collection. Because of interest, late charges, 

and other charges or credits that may vary from day to day, or be assessed during the processing of this letter, 

the amount due on the day that you pay may be greater. Please contact Nationstar Mortgage, LW at (888) 

480-2432 on the day that you intend to pay for the full amount owed an your account. This letter is in no way 

intended as a payoff statement for your mortgage, it merely states an amount necessary to cure the current 

delinquency. 

Please note, however, that your right to cure this default as referenced herein does not suspend your payment 

obligations, Pursuant to the terms of the Note, your 04101/2012 installment is still due on 04/01/2012 (or if 

Fl"ie 
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Pagel of3 7196 9006 9295 8655 0711 

Ex 12 Pg 0000045 



said date(s) falls on a Saturday, Sunday, or legal holiday, then on the first business day thereafter). In addition, 

any subsequent advances made by the Servicer to protect their lien position must be added to the total amount 

necessary to cure the default. Please disregard this notice if a payraent suffici eat to cure the default has already 

been sent. 

A "CURE" cir "Reinstatement Right" similar  to that described in the prior paragraph may be available in many 

states. at any time, you make a written request to us not to be contacted by phone at your place of 

employment, we will not do so. If, at any time, you make a. written request to us not to contact you, we will not 

do so, ezteept to send statutorily and/or contractually required legal notice. 

Nationstar Mortgage, LLC would like you to be aware that if you are unable to make payments or resume 

payments within a reasonable period of time due to a redaction in your income resulting from a loss or 

reduction in your employmesit, you may be eligible for Homeownership Counsplinz, To obtain a list. of HUD 

a.ppraved counseling agencies, please call (800) 569-4287 or by visitiug 

hup://wwvvlauclgov/officeaaisgisfb/hcc/hcs.efui  You may also contact the Homeownership Preservation 

Foundation's Hope hotline at (888) 995-HOPE (4673). 

Attention Servicemembers and dependents: The Federal Servieemembers' Civil Relief Act ("SCR.A.") wad 

certain state laws provide important protections for you, including prohibiting foreclosure under most 

circu.mstances. If you are currently in the military service, or have bean within the last nine (9) months, AND 

joined after signing the Note and Security histriunent now in default, please notify Nationstar Mortgage, LW 

immediately. When contacting Natiatistar Mortgage, LW as to your military service, you must provide 

positive proof as to your military status. If you do not provide this information, it will be asstun5d that you are 

not entitled to protection under the above-mentioned Act. 

You are notified that this default and any other legal action that may occur as a result thereof may be reported 

to one or more local and national credit reporting agencies by Nationatar Mortgage, LLC. Nationstar 

Mortgage, LLC requests that all payments be made in certified funds, cashier's check or money order(s) 

payable to and mead to Nationstar Mortgage, LLC at PO Box 650783, Dallas TX 75265-0783. You may 

contact Nationstar Mortgage, LLC at (888) 480-2432 should you have servicing questions regarding your 

account or by mail at 350 Highland Drive, Lewisville, TX 75067-4177, You may have options available to you 

to help you avoid foreclosure. Please contact Nationstar Mortgage, LLC's Loss Mitigation Department at (888) 

480-2432 or by visiting www.nationstantragcom for additional information and to see what options are 

available to you. 

The matters discussed herein are of extreme importance. We trust you will give them appropriate attention. 

Sincerely, 

Viviatia Acosta 
Assigaed Foreclosure Prevention Specialist 
Nationstsx Mortgage, LLC 

(800)766-7751 ext. 6874 
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350 Highland Drive 
Lewisville, TX 75067 

Unless you notify us within SO days after receiving this notice that you dispute the validity of 
this debt or any portion thereof, we will assume this debt is valid. If you notify us in writing 
within 30 days from receiving this notice that you dispute the validity of this debt or any 
portion thereol we will obtain verification of the debt or obtain a copy of a judgment and mail 
you a copy of such judgment or verification. Upon your written request within thirty days 
after the receipt of this notice, we will provide you with the name and address of the original 
creditor, if the original creditor is different from the current creditor. 
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I. Party Information 

 

 

  

Plaintifgs) (name/address/phone): THE BANK OF NEWYORK MELLON 
F/K/A ruE BANK OF NEW YORK AS TRU&Li1I FOR THE HOLDERS OF 
THE CERTIFICATES, FIRST HORIZON MORTGAGE PASS-THROUGH 
CERTIFICATES SERIES PRAMS 2005-AA5, BY FIRST HORIZON HOME 
LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 
SERVICER, IN ITS CAPACITY AS AGENT FOR thth TRUSTEE UNDER THE 
POOLING AND SERVICING AGREEMENT 

Attorney (name/address/phone): 
Kristin A. Schuler-I-n.1112, Esq., SBN 7171 
Stephanie Richter, Esq., SBN 1207$ 
McCarthy & Holthus, LLP 
9510 W. Sahara Ave., Suite 110 
Las Vegas, NV 89117 
Phone (702) 685-0329 
Email: NVIudgMoCarthyliolshus.com  

Defendant(s) (nameiaddress/phone): Catherine Rodriguez 
6845 SWEET PECAN STREET, LAS VEGAS, NV 89149 

Republic Services / C/O The Corporation Trust Company of 
Nevada / 311 S Division St, Carson City, NV 89703 

City of Las Vegas! 200 Lewis Avenue, Las Vegas, NV 89)01 

Attorney (name/address/phone): 

IL Nature of Controversy (Please check applicable bold category and 
applicable subcategory, if appropriate) 	'  
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0 Landlord/Tenant 
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Kristin A. Schuler-Hintz, Esq., SBN 7171 
McCarthy & Holthus, LLP 
9510W, Sahara Ave., Suite 110 
Las Vegas, NV 89117 
Phone (702) 685-0329 
Fax (866) 339-5691 
Email NVJud@McCarthyHolthus.com  

Attorneys for Plaintiff, 
THE BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW YORK AS TRUSTEE 
FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE PASS-
THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON HOME 
LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER SERVICER, IN 
ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING AND 
SERVICING AGREEMENT 

IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CLARK 

TRUSTEE FOR THE HOLDERS OF THE 
CERTIFICATES, FIRST HORIZON 
MORTGAGE PASS-THROUGH 	 VERIFIED AMENDED COMPLAINT FOR 
CERTIFICATES SERIES FHAMS 2005-AA5, JUDICIAL FORECLOSURE AND 
BY FIRST HORIZON HOME LOANS, A 	DEFICIENCY JUDGMENT OF DEED OF 
DIVISION OF FIRST TENNESSEE BANK TRUST 
NATIONAL MASTER SERVICER, IN ITS 
CAPACITY AS AGENT FOR THE TRUSTEE ARBITRATION EXCEPTION CLAIMED: 
UNDER THE POOLING AND SERVICING TITLE TO REAL ESTATE 
AGREEMENT 

Plaintiff 

V. 

CATHERINE RODRIGUEZ; REPUBLIC 
SERVICES; DOES I—X; and ROES 1 -10 
inclusive, 

Defendants. 

COMES NOW Plaintiff, THE BANK OF NEW YORK MELLON F/KJA THE BANK OF 

NEW YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST 

HORIZON MORTGAGE PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY 

FIRST HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE 

Case No. A-12-661179-C 

F/K/A THE BANK OF NEW YORK AS 	Dept. No. XXXI 
THE BANK OF NEW YORK MELLON 
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1 POOLING AND SERVICING AGREEMENT, filing this civil action against Defendants for (1) 

Judicial Foreclosure and (2) Deficiency Judgment on Deed of Trust. 

INTRODUCTION  

1. This action is a judicial foreclosure with money demand within the jurisdictional limits 

of this Court and this venue is appropriate because the property involved is within this Court's 

jurisdiction. Plaintiff is authorized to bring this action in the state of Nevada by NRS 40.430. 

2. The real property on which Plaintiff seeks foreclosure consists of a single-family 

residence commonly known as 6845 Sweet Pecan Street, Las Vegas, Nevada 89149 and more 

specifically described in Exhibit "1" attached hereto and incorporation herein by this reference. 

3. Plaintiff, THE BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW 

YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON 

MORTGAGE PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST 

HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE 

POOLING AND SERVICING AGREEMENT, is an Entity authorized to do business within the 

State of Nevada. Nationstar Mortgage LLC is the servicer of the loan. 

4. Defendant, Catherine Rodriguez, is an individual believed to be residing in Clark 

County, Nevada who executed the subject Note and Deed of Trust relative to real property located 

in Clark County, Nevada of which this Amended Complaint arises, or claims an interest in the 

property, or both. 

5. Defendant, Republic Services, is an entity that may claim an interest in the subject 

property pursuant to recorded liens as instrument numbers 0002691, 0001923, 0003893, and 

0002984. 

6. Plaintiff does not know the true names, capacities or bases of liability of Defendants 

sued as Does I-X and Roes 1-10 inclusive. Each fictitiously named defendant is in some way 

liable to Plaintiff or claims some right, title or interest in the subject property that is subsequent to 

and subject to the interest of Plaintiff, or both. Plaintiff will amend this Amended Complaint to 

reflect the true names of said Defendants when the same have been ascertained. 
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3 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 	 FACTUAL BACKGROUND 

2 	7. Plaintiffs incorporates and re-alleges the allegations of paragraphs 1 through 6 above, as 

if fully set forth herein. 

4 	8. The real property which is the subject matter of this action is commonly known as 6845 

5 Sweet Pecan Street, Las Vegas, Nevada 89149 (hereinafter the "Property"). The Parcel ID 

Number of the Property is 125-20-212-037. The subject real property is more particularly 

described in Exhibit "1", attached hereto and incorporated herein by this reference. 

8 	9. The Property that is the subject matter of this action is in Clark County, Nevada. 

10. On or about April 21, 2005, Catherine Rodriguez signed a Note in the principal 

amount of $269,000.00, which was secured by a Deed of Trust recorded on 4 ./27/2005 as 

document number 20050427-0003843 in the records of Clark County, Nevada. A copy of the 

Note (made at or near the time of loan origination), Deed of Trust, and Assignment are attached 

hereto collectively as Exhibit "1". The Note and Deed of Trust were subsequently assigned to 

THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS TRUSTEE 

FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE PASS-

THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON HOME 

LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER SERVICER, IN 

ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING AND 

SERVICING AGREEMENT. 

FIRST CAUSE OF ACTION  

(Judicial Foreclosure) 

11. Plaintiff incorporates and re-alleges the allegations of paragraphs 1 through 10 above, 

as if fully set forth herein. 

12. Counsel is informed and believes and on that basis alleges that Defendant, Catherine 

Rodriguez, has defaulted under the terms of the Note and Deed of Trust by having failed and 

refused to make monthly payments of $1,547.17 (P&I) commencing with the payment due on 

December 1, 2009 and in subsequent months. Counsel is informed and believes that the 

delinquent monthly installments total $57,245.29 exclusive of associated fees, costs and advances. 

6 

7 
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1 	13. The Deed of Trust provides that, if the Trustor defaults in paying any indebtedness 

2 secured by the Deed of Trust, or in the performance of any agreement in the subject agreement or 

3 Deed of Trust, the entire principal and interest secured by the Deed of Trust will, upon notice to 

4 the Borrower, become immediately due and payable. 

	

5 	14. Pursuant to the terms of the Note and Deed of Trust and the acceleration letter attached 

6 hereto as Exhibit "2", THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW 

7 YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON 

8 MORTGAGE PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST 

9 HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

10 MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE 

ii POOLING AND SERVICING AGREEMENT, has declared all sums immediately due and 

12 payable and accelerated all sums due. 

	

13 	15. THE BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW YORK AS 

14 TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

15 PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 

16 HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

17 SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

18 AND SERVICING AGREEMENT is entitled to foreclose on its interest in the property. 

	

19 	16. THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS 

20 TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

21 PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 

22 HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

23 SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

24 AND SERVICING AGREEMENT is entitled to an award of its attorney's fees and costs pursuant 

25 to the terms of the Note and Deed of Trust, including post-judgment attorney's fees and costs. 

	

26 	17. THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS 

27 TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

28 PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 
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1 HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

2 SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

3 AND SERVICING AGREEMENT's lien is prior and paramount to the interest of any Defendants 

4 hereto, and all such subordinate interests should be eliminated by this foreclosure action. THE 

5 BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW YORK AS TRUSTEE FOR 

6 THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE PASS- 

7 THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON HOME 

8 LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER SERVICER, IN 

9 ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING AND 

10 SERVICING AGREEMENT is entitled to judgment foreclosing the interests of any Defendant 

11 hereto in the Property and forever barring that interest, and that of any successors, assigns or 

12 heirs. 

13 
	

18. THE BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW YORK AS 

14 TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

15 PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 

16 HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

17 SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

18 AND SERVICING AGREEMENT is entitled to decree or judgment of the court directing a sale 

19 of the encumbered property and application of the proceeds of sale as provided in NRS 40.462. 

20 
	19. THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS 

21 TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

22 PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 

23 HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

24 SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

25 AND SERVICING AGREEMENT is entitled to a judgment permitting it to bid all or part of its 

26 judgment at sale. 

27 
	 SECOND CAUSE OF ACTION  

28 
	 (Deficiency Judgment on Deed of Trust) 
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I 
	

20. Plaintiff incorporates and re-alleges the allegations of paragraphs 1 through 19 above, 

2 as if fully set forth herein. 

	

3 
	

21. If a Borrower has obtained a bankruptcy discharge then no deficiency will be sought. 

4 If there has been no discharge and a deficiency remains after the application of proceeds from the 

5 sale, plaintiff is entitled to seek a deficiency judgment against the Borrower(s), pursuant to NRS 

6 40.455. 

	

7 	A. 	Against Defendant, Catherine Rodriguez, for the minimum sum of $269,000.00, 

8 plus all post-filing advances, costs and attorney's fees, and interest from 12/1/2009 until paid in 

9 full, plus post-judgment interest on advances, costs and attorney's fees from the date each was due 

10 until paid in full, for its costs incurred herein, including post-judgment costs, for its attorney's 

11 fees, including post-judgment attorney's fees, pursuant to the terms of the Note and Deed of 

12 Trust, and for such other and further relief as the Court deems just and proper. 

	

13 	B. 	Against Defendants, Catherine Rodriguez, and Republic Services, Does I-X 

14 inclusive and Roes 1-10 inclusive, individually and collectively, jointly and severally as follows: 

	

15 	 (1) 	That the sums prayed for and alleged to be secured by the Property are 

16 secured and that the Deed of Trust is a valid lien on the Property described in the Amended 

17 Complaint and on the whole thereof, and on the rents, issues, and profits of the Property, and all 

18 buildings and improvement thereon and fixtures attached thereto as used in connection with the 

19 Property; 

	

20 
	 (2) 	That the Deed of Trust be declared superior to any right, title, interest, lien, 

21 equity or estate of the Defendants; 

	

22 
	

(3) 
	

That it be adjudged and decreed that said Deed of Trust be foreclosed and a 

23 decree or judgment of the court directing a sale of the encumbered property and application of the 

24 proceeds of sale as provided in NRS 40.462 in satisfaction of the judgment herein; 

	

25 
	 (4) 	That the Defendants, and all persons claiming by, through or under them, or 

26 any of them, be foreclosed of and forever barred from any and all right, title, claim, interest, or 

27 lien in or to the Property or with respect thereto except such rights of redemption as they may 

28 have by law; 
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(5) That TITE BANK OF NEW YORK. MELLON PK/A THE :BANK 'OP . ! 

NEW 	.K. .AS TRu.STEE FOR. THE BOLDER:S. -OF THE :CERTIFICATES„ FIR:ST 

HORIZON MORTGAGE PASS-THROU01.4.-CIR.TIFICA .FES SERIES FHAMS.-2005,AA5, BY' 

FIRST HORIZON HOME I.„0ANS, A. DIVISION OF FIRST .TENNESSEE.IBANK.NATIGNA. 

MASTER SERVICER, IN rES CAPACITY AS AGENT FOR THE TRUSTfl:;; - •LINDER THE:: 

POOLING AND SERVICING AGREEMENT is granted any -further - relief Ity'salistUctiOn: of t:11: 

judgment as. may he permitted under Nevada law; 

(6) That THE BANK OF NEW YORK MELI,ON FtwA. 'THE BANK - OF- - 

NEW YORK AS TRUSTEE FOR THE HOIDER.S OF THE -CERTIFICATES:, 'FIRST-1: 

HORIZON 'MORTGAGE -PASS-THROLIGH -CE,RTIFICATES SERIES FHAMS 2005.AAS., BY l• 

FIRST HORIZON HOME L.OANS„ .A DIVISION OF FIRST TENNESSEE .BANK NATIONAL

MASTER. SERVICER, IN ITS CAPACITY AS AGENT .FOR THE TRUSTRE .-LiNDER THE 

13 POOLING AND SERVICING AGREEMENT is entitled at its discretion to the appointment of a - 

receiver to protect the'Property From neglect and waste during the pendency of this action and to 

collect any rents to which any Defendants would be entitled; 

4  

6 

R 

9 

10 

1 I 

12, 

(7) That if the proceeds of the sale do not satisis Plaintiff:3 judgment in full, 

the Plaintiff may amend its Amended ill:omplitint to seek a deficiency judgment against. 

1)eibudalits, Catherine Rodriguez for the deficiency; No deficiency judgment shall be sought 

against Defeildants, Republic Services, or City of Las Vegas, 

(8) For its costs incurred herein. including post-judgment costs:. 

Fot its attorney's fees, including post-judgment fees, pursuant to the Note 

and Deed of Trust; and 

(10) For any other further raid as this court deems just and proper.- 

16 1 

17 
I 

19 

20 

21 

23 

24. 

".$ 

28 

Dated; December I 4 20.12 Respectfully submitted. 

MCCARTHY & Hourtuus„ LLP 

By; ,  	 
Kristin A, Schuler-Hintz (NSII# 7171) 
Christopher M. Hunte,r (NS:1W 8127) 
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CERTIFICATE OF MAILING  

I hereby certify that on the 14 th  day of December, 2012, a true and correct copy of the 

foregoing AMENDED COMPLAINT was forwarded by United States Mail, postage prepaid to 

the addresses listed below. 

Tara Newberry, Esq. 
7854 W. Sahara Ave. 
Las Vegas, NV 89117 
Attorney for Catherine Rodriguez 

Fennemore Craig Jones Vargas 
300 South Fourth Street 
Suite 1400 
Las Vegas, NV 89101 
Attorney for Republic Services 

/s/Courtney Lonardo  
An Employee of McCarthy & Holthus, LLP 

I 

2 

3 

4 

5 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 
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19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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2 6 9 00b.V (this amount is called 

Form 30201101 111111111111111 11111 It VAV,  3313N (0210) 

VMP Ii011TGAG5 FORMS - (1100)521.72111 

Popo 1 014 

(eage 1 or 6) 

• 	REDACTED 

ADJUSTABLE RATE NOTE 
(LIBOR Six-Month Index (As Published In The Wall Street Journal) - Rate Caps) 

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST RATE 

AND MY MONTHLY PAYMENT. THIS NOTE LIMITS THE AMOUNT MY INTEREST RATE CAN 

CHANGE AT ANY ONE TIME AND THE MAXIMUM RATE I MUST PAY. 

April 21dt, 2005 
	 HENDERSON 

	 NEVADA 

'Date] 
	 tcIlyJ 

	 (Siam! 

6845 MET PECAN STFtEET, LAS VEGAS, Nevada 89149 
1,Propeny Addressl 

I hereby certify that this is a 
true and exact ..py of the 
vaginal. Old blic Title 

I, BORROWER'S PROMISE TO PAY 

In return for a loan that I have received, I promise to pay U.S. $ 

"Principal"), plus interest, to the order of Lender. Lender is 
F/REVII MORISON' NOM LOAN CORPORATION, 

I will make all payments under this Note in the form of cash, check or money order. 

I understand that Lender may transfer this Nom. Lender or anyone who takes this Note by transfer and who is entitled to 

receive payments under this Note is called the "Note Holder.' 

2. INTEREST 
interest will be charged on unpaid Principal until the hill amount of Principal has been paid. I will pay interest at a yearly 

rate of 	5.625 	 %. The Interest rate I will pay may change in accordance with Section 4 of this Note. 

The interest rate required by this Section 2 and Section 4 of this Note is Mc rate I will pay both before and after any 

default described in Section 7(B) of this Note, 

3. PAYMENTS 
(A) Time and Place of Payments 
I will pay Principal and interest by making a payment every month. 

I will make my monthly payments on the first day of each month beginning 4:m avna let 2005  

I will make these payments every month until I have paid all of the principal and interest and any other charges 

described below that I may owe under this NoW. Each monthly payment will be applied as of its scheduled due date and will be 

applied to interest before Principal. If, on May le t 1  2035 	 , I still owe amounts under this 

Note, I will pay those amounts in full on that date, which is called the "Maturity Date.' 

I will make my monthly payments at 	PO BOX 809 

MEMPHIS, TN 38101 

or at a different place if required by the Note Holder. 

(II) Amount of My Initial Monthly Payments 

Each of my Initial monthly payments will be in the amount of U.S. $ 	I., 260. 94 	 . This amount 

may change. 
(C) Monthly Payment Changes 
Changes in my monthly payment will reflect changes in the unpaid Principal of my loan and in the interest rate that I must 

pay. The Note Holder will determine my new interest rate and the changed amount of my monthly payment in accordance with 

Section 4 of this Note. 

MULTISTATE ADJUSTABLE RATE NOTE - LISOFI SIX•MONTH INDEX (AS PUBLISHED IN THE WALL STREET JOURNAL) - 
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4. INTEREST RATE AND MONTHLY PAYMENT CHANGES 

(A) Change Dates 
The interest rate I will pay may change on the first day of May, 2010 	 , and on that day every 

6th 	month thereafter. Each date on which my interest rate could change is called a "Change Date." 

(B) The Index 
Beginning with the first Change Date, my interest rate will be based on an Index. The "Index" is the average of interbsek 

offered rates for six month U.S. dollar-denominated deposits in the London market ("LIBOR"). as published in no Wall Strew 

Journal. The most recent Index figure available as of the first business day of the month immediately preceding the month in 

which the Change Date occurs is called the "Current Index." 

If the Index Is no longer available, the Note Holder will choose a new index that is based upon comparable information. 

The Note Holder will give me notice of this choice. 

(C) Calculation of Changes 
Before each Change Date, the Note Holder will calculate my new interest rate by adding 

Two AND Me-QUARTER 	 percentage points ( 	2.250 	 %) to the Current 

Index. The Note Holder will then round the result of this addition to the nearest one-eighth of one percentage point (0.125%). 

Subject to the limits stated in Section 4(D) below, this rounded amount will be my new Interest rate until the next Change Date. 

The Note Holder will then determine the amount of the monthly payment that would be sufficient to repay the unpaid 

Principal Mal I ant expected to owe at the Change Date in full on the Maturity Date at my new interest rate In substantially equal 

payments. The result of this calculation will be the new amount of my monthly payment. 

(0) Limits on Interest Rate Changes 
The interest rate I am required to pay at the first Change Date will not be greater than 	11.625 

or less than 	2.250 	 %. Thereafter, my Interest rate will never he increased or decreased on any single 

Change Date by more than TWO ft 00/100 	 percentage pings) ( 	2.00 	%) 

from the sale of Interest I have been paying for the preceding 	6 	months. My interest rate will never be greater 

than 	11.625 	%. 
(E) Effective Date of Changes 
My new interest rate will become effective on each Change Date. I will pay the amount of my new monthly payment 

beginning on the first monthly payment date after the Change Dale until the amount of my monthly payment changes again. 

(F) Notice of Changes 
The Note Holder will deliver or mail to me a notice of any changes in my interest rate and the amount of my monthly 

payment before the effective date of any change. The notice will include information required by law to be given to me and also 

the title and telephone number of a person who will answer any question I may have regarding the notice. 

S. BORROWER'S RIGHT TO PREPAY 
I have the right to make payments of Principal at any time before they are due, A payment of Principal only is known as a 

"Prepayment." When I make a Prepayment, I will tell the Note Holder in writing that I am doing so. I may not designate a 

payment as a Prepayment if I have not made alt the monthly payments due under this Note. 

I may malt a full Prepayment or partial Prepayments without paying any Prepayment charge. The Note Holder will use 

my Prepayments to reduce the amount of Principal that I owe under this Note. However, the Note Holder may apply my 

Prepayment to the accrued and unpaid interest on the Prepayment amount before applying my Prepayment to reduce the 

Principal amount of this Note. If I make a partial Prepayment, there will be no changes in the due dates of my monthly 

payments unless the Note Holder agrees in writing to those changes. My partial Prepayment may reduce the amount of my 

monthly payments after the first Change Date following my partial Prepayment. However, any reduction due to my partial 

Prepayment may be offset by an interest rate increase. 

6. LOAN CHARGES 
If a law, which applies to this loan and which sets maximum loan charges, is finally Interpreted so that the interest or other 

loan charges collected or to be collected in connection with this loan exceed the permitted limits, then: (a) any such loan charge 

shall be reduced by the amount necessary to reduce the charge to the permitted limit; and (b) any sums already collected from 

me that exceeded permitted limits will be refunded to me. The Note Holder may choose to make this refund by reducing the 

Principal I owe under this Note or by making a direct payment to me. If a refund reduces Principal, the reduction will be treated 

as a partial Prepayment. 
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7. BORROWER'S FAILURE TO PAY AS REQUIRED 

(A) Late Charges for Overdue Payments 

If the Note Holder has not received the Rill amount of any monthly payment by the end of 15  

calendar days after the date it is due, I will pay a late charge to the Note Holder. The amount of the charge will be 

5.00 	 IL of my overdue payment of principal and interest. I will pay this late charge promptly but 

only once on each late payment. 
(B) Default 
If I do not pay the Dill amount of each monthly payment on the date it is due, I will be in default. 

(C) Notice of Default 
If I am in default, the Note Holder may send me a written notice telling me that if I do not pay the overdue amount by a 

certain date, the Note Holder may require me to pay immediately the full amount of Principal that has not been paid and all the 

interest that I owe an that amount, That date must be at least 30 days after the date on which the notice Is mailed to me or 

delivered by other means. 
(1)) No Waiver By Note Holder 
Even it: at a time when I am in default, the Note Holder does not require me to pay Mutt:dimly in full as described 

above, the Note Holder will still have the right to do so if I am in default at a later time. 

(E) Payment of Nate Holder's Costs and Expenses 

If the Note Holder has required me to pay immediately In full as described above, the Note Holder will have the right to 

be paid back by me for all of its costs and expenses In enforcing this Note to the extent not prohibited by applicable law. Those 

expenses include, for example, reasonable attorneys' fees. 

B. GIVING OF NOTICES 
Unless applicable law requires a different method, any notice that must be given to roe under this Note will be given by 

delivering it or by malting it by first class mail to me at the Properly Address above or at a different address if I glve the Note 

Holder a notice of my different address. 
Unless the Note Holder requires a different method, any notice that must be given to the Note Holder under this Note will 

be given by mailing it by first ekes mail to the Note Holder at the address staled in Section 3(A) above or at a different address 

if I am given a notice of that different address. 

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE 

If more than one person signs this Note, each person is fully and personally obligated to keep all of the promises made In 

this Note, including the promise to pay the hill amount owed. Any person who is a guarantor, surety or endorser of this Note is 

also obligated to do these things. Any person who takes over these obligations, including the obligations of a guarantor, surety 

or endorser of this Note, Is also obligated to keep all of the promises made in this Note. The Note Holder may enforce its rights 

under this Note against each person individually or against all of us together. This means that any one of us may be required to 

pay all of the amounts owed under this Note. 

10, WAIVERS 
I and any other person who has obligations under this Note waive the rights of Presentment and Notice of Dishonor. 

'Presentment" means the right to require the Note Holder to demand payment of amounts due. "Notice of Dishonor" means the 

right to require the Note Holder to give notice to other persons that amounts due have not been paid. 

11. UNIFORM SECURED NOTE 
This Note is a uniform Instrument with limited variations In same jurisdictions. In addition to the protections given to the 

Note Holder under this Note, a Mortgage. Deed of Trust, or Security Deed (the "Security Instrument"), dated the same date as 

this Note, protects the Note Holder from possible losses that might result if I do not keep the promises that 1 make in this Note. 

That Security Instrument describes how and under what conditions I may be required to make immediate payment in fun of all 

amounts I owe under this Note. Some of those conditions read as follows: 

mout 888N /um) 
papa of 4 

FormMI 

Inhtal 

Ex 13 Pg 0000012 



L(S) OF THE UNDERSIGNED. 

	

(Seal) 	 (Seal) 

-Harrower 	
-Borrower 

WITNESS THE HAND 

(Page 4 or 6) 

• 	• 	REDACTED 

Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, 'lamest in the 

Property' means any legal or beneficial interest in the Property, including, but not limited to, those beneficial 

interests transferred in a bond for deed, contract for deed, Installment sales contract or escrow agreement, the intent 

of which is the transfer of title by Borrower at a future date to a purchaser. 

If alt or any part of the Properly or any Interest In the Property is sold or transferred (or if Borrower is not a 

natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written consent, 

Lender may require immediate payment in full of all sums secured by this Security instrument. However, this option 

shall not be exercised by Lender if such exercise is prohibited by Applicable Law. Lender also shall not exercise this 

option if: (a) Borrower causes to be submitted to Lender information required by Lender to evaluate the intended 

transferee as if a new loan were being made to the transferee; and (b) Lender reasonably determines that Lender's 

security will not be impaired by the loan assumption and that the risk of a breach of any covenant or agreement in 

this Security Instrument is acceptable to Lender. 
To the extent permitted by Applicable Law, Lender may charge a reasonable fee as a condition to Lender's 

consent to the loan assumption. Lender also may require the transferee to sign an assumption agreement that is 

acceptable to Lender and that obligates the transferee to keep all the promises and agreements made in the Note and 

in this Security Instrument. Borrower will continue to be obligated under the Note and this Security Instrument 

unless Lender releases Borrower in writing. 
If Lender exercises the option to require immediate payment in full, Lender shall give Borrower notice of 

acceleration. The notice shall provide a period of not less than 30 days front the date the notice is given in 

accordance with Section 15 within which Borrower must pay all sums secured by this Security Instrument. If 

Borrower fails to pay these sums prior to the expiration of this period. Lender may invoke any remedies permitted by 

this Security Instrument without further notice or demand on Borrower. 

	 (Seal) 	 (Seal) 

-Bonower 	 -Borrower 

	 (Seal) 	 (Seal) 

	

;Borrower 	
-Borrower 

	 (Seat) 	 (Seal) 

	

-Borrower 	
-Borrower 

!Sign Original Only) 

[131D-a3f3N (am) 	 Papo4a14 	
Forrn 35201/01 
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INTEREST ONLY ADDENDUM 
TO ADJUSTABLE RATE NOTE 

THIS ADDENDUM is made this 21st  day of April 	 • 2005u and is incorporated into 

and intended to form a part of the Adjustable Rate Note (the "Note") dated the same date as this Addendum 

executed by the undersigned and payable to n/REIT HORIZON 1101512 LOAN CORPORATION 
(the "Lender"). 

THIS ADDENDUM supercedes Section 3(A), 3(B), 4(C) and 7(A) of the Note. None of the other provisions of 

the Note are changed by this Addendum. 

3. PAYMENTS 
(A) Time and Place of Payments 
will pay interest by making payments every month for the first 1.20 payments (the "Interest 

Only Period") in the amount sufficient to pay interest as it accrues. I will pay principal and interest by 

making payments every month thereafter for the next 240 payments in an amount sufficient to fully 

amortize the outstanding principal balance of the Note at ate end of the Interest Only Period over the 

remaining term of the Note in equal monthly payments. 
I will make my monthly payments on the first day of each month beginning on June ist 

2005 	I will make these payments every month until I have paid all of the principal and interest and 

any other charges described below that 1 may owe under this Note. Each monthly payment will be 

applied as of its scheduled due date and will be applied to interest before principal. If, on Nay 

lob. 2035 	t  1 still owe amounts under this Note, I will pay those amounts in full on that date, 

which is called the "Maturity Date". 
1 will make my payments at PO BOX 809, IttiMPHI5 , TN 382.01 

, or at a different place if required by the Note Holder. 

(B) Amount of My Initial Monthly Payments 
Each of my initial monthly payments will be in the amount of U.S. $ 2., 260.94. Thls payment 

amount is based on the original principal balance of the Note. This payment amount may change. 

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES 

(C) Calculation of Changes 
Before each Change Date, the Note Holder will calculate my new interest rate by adding 

TWO AND ONR -QUARTER 	 percentage points (2.250 511) to the Current Index. 

The Note Holder will then round the result of this addition to the nearest one-eighth of one percentage 

point (0.125 %). Subject to the limits stated In Section 4(0), this rounded amount will be my new interest 

rate until the next Change Date. 
During this Interest Only Period, the Note Holder win than determine the amount of the monthly 

payment that would be sufficient to repay accrued Interest. This will be the runount of my monthly 

payment until the earlier of the next Change Date or the end of the Interest Only Period unless I make a 

voluntary prepayment of principal during such period. If I make a voluntary prepayment of principal 

during the interest Only Period, my payment amount for subsequent payments will be reduced to the 

amount necessary to pay interest on the lower principal balance. At the end of the Interest Only Period 

and on each Change Date thereafter, the Note Holder will determine the amount of the monthly payment 

that would be sufficient to repay In full the unpaid principal that I am expected to owe at the end of the 

Interest Only Period or Change Date, as applicable, in equal monthly payments over the remaining term 

of the Note. The result of this calculation will be the new amount of my monthly payment. After the 

end of the Interest Only Period, my payment amount will not be reduced due to voluntary prepayments. 
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7. BORROWER'S FAILURE TO PAY AS REQUIRED 

(A) Late Charge for Overdue Payments 
If the Note Holder has not received the full amount of any monthly payment by the end of 1.5 

calendar days after the date it Is due, I will pay a late charge to the Note Holder. The amount of the 

charge will be 5. 00 % of my overdue payment of interest, during the period when my payment is 

Interest only, and of principal and interest thereafter. I will pay this late charge promptly but only once 

on each late payment. 

13Y SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Addendum. 

Date 

Date 
	 Date 

Date 
	 Date 

Date 
	 Date 
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DEFINITIONS 
Words used in multiple sections of this document are defined below and other words are defined in Sections 

3, 11, 13, 18,20 and 21. Certain rules regarding the usage of words used in this document are also provided 

in Section 16. 
(A) "Security Instrument" means this document, which is dated April 219t, 2005  

together with all Riders to this document. 
(B) "Borrower" is 

CATHERINE RODRICUISZ , Ass Unmarried Woman 

Borrower is the trustor under this Security Instrument. 
(C) "Lender" is FIRST HORIZON H010 LOAN CORPORATION 

Lender is a CORPORATION 
organized and existing under the laws of 7'112 STATE OF RANSAS 

NEVADA-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT 
WITH MERS 

-6A(NV) (0307) 
Page 1 of 15 
VMP Mortgage Solutions (800)521-7291 
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Lender's address is 4000  Horizon Way, Irving, Taxan 7 50 6 3 

(D) "Trustee" is OLD REPUBLIC TITLE 

140 N. 8173PHANIE ST., HEI1DERSON, NV 89074 

(E) "MERS" is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is acting 

solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary under this 

Security Instrument. MERS is organized and existing under the laws of Delaware, and has an address and 

telephone number of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS. 

(F) "Note means the promissory note signed by Borrower and dated April 21st, 2005 

The Note states that Borrower owes Lender 

TWO HUNDRED SIXTY NINE THOUSAND & 00/100 	 Dollars 

(U.S. $ 	2 6 9, 0 00. 00 ) plus interest. Borrower has promised to pay this debt in regular Periodic 

Payments and to pay die debt in full not later than MAY 1, 2035 

(G) "Property" means the property that is described below under the heading "Transfer of Rights in the 

Property.' 
(H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges 

due under the Note, and all sums due under this Security Instrument, plus interest. 

(I) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following 

Riders are to be executed by Borrower (check box as applicable]: 

p Adjustable Rate Rider ED  Condominium Rider 	 Second Home Rider 

	 Balloon Rider 	kJ Planned Unit Development Rider E 1-4 Family Rider 

[Ti VA Rider 	El Biweekly Payment Rider 	fl Other(s) (specify] 

(.1) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations, 

ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final, 

non-appealable judicial opinions. 
(K) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other 

charges that are imposed on Borrower or the Property by a condominium association, homeowners 

association or similar organization. 
(L) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by check, 

draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument, 

computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit or credit an 

account. Such term includes, but is not limited to, point-of-sale transfers, automated teller machine 

transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse transfers. 

(M) "Escrow Items" means those items that are described in Section 3. 

(N) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid by 

any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i) 

damage to, or destruction of, the Property: (ii) condemnation or other taking of all or any part of the Property; 

(iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the value and/or 

condition of the Property. 
(0) "Mortgage Insurance" means insurance protecting Lender against the nonpayment of, or default on, the 

Loan. 
(P) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the 

Note, plus (ii) any amounts under Section 3 of this Security Instrument. 

(Q) "RFSPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2401 et seq.) and its 

implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to 

REDACTED 
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time, or any additional or successor legislation or regulation that governs the same subject matter. As used in 

this Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard to a 

"federally related mortgage loan" even if the Loan does not qualify as a "federally related mortgage loan" 

under RESPA. 
(R) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or not 

that party has assumed Borrower's obligations under the Note and/or this Security Instrument. 

TRANSFER OF RIGHTS IN THE PROPERTY 

The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's successors 

and assigns) and the successors and assigns of MERS. This Security Instrument secures to Lender: (i) the 

repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii) the performance 

of Borrower's covenants and agreements under this Security Instrument and the Note. For this purpose, 

Borrower irrevocably grants and conveys to Trustee, in trust, with power of sale, the following described 

property located in the County (Type of Recording Jurisdiction] 

of 	CLARE 	 [Name of Recording Jurisdiction]: 

All that tract or parcel of land as shown on Schedule 
nAn attached 

hereto which is incorporated herein and made a part hereof
. 

Parcel ID Number: Countys 128-20-212-037 City: 	which currently has the address of 

6845 SWEET PECAN STREET 	
[Street] 

LAS VICOAS 	 [City], Nevada 	89149 Pp Code] 

("Property Address"): 
TOGETHER WITH all the improvements now or hereafter erected on the property, and all easements, 

appurtenances, and fixtures now or hereafter a part of the property. All replacements and additions shall also 

be covered by this Security Instrument. All of the foregoing is referred to in this Security Instrument as the 

"Property." Borrower understands and agrees that MERS bokW only legal title to the interests granted by 

Borrower in this Security Instrument, but, if necessary to comply with law or custom, MERS (as nominee for 

Lender and Lender's successors and assigns) has the right: to exercise any or all of those interests, Including, 

but not limited to, the right to foreclose and sell the Property; and to take any action required of Lender 

including, but not limited to, releasing and canceling this Security Instrument. 

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has 

the right to grant and convey the Property and that the Property is unencumbered, except for encumbrances 

REDACTED 
vivo,  -6A(NV) (0307) 

Initials:71AL" 
Page 3 of 15 	 Form 3029 1/01 

Ex 13 Pg 0000019 



of record. Borrower warrants and will defend generally the title to the Property against all claims and 

demands, subject to any encumbrances of record. 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform 

covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real 

property. 
UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows: 

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges. 

Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any 

prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items 

pursuant to Section 3. Payments due under the Note and this Security Instrument shall be made in U.S. 

currency. However, if any check or other instrument received by Lender as payment under the Note or this 

Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments 

due under the Note and this Security Instrument be made in one or more of the following forms, as selected 

by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or cashier's check, 

provided any such check is drawn upon an institution whose deposits are insured by a federal agency, 

instrumentality, or entity; or (d) Electronic Funds Transfer. 
Payments are deemed received by Lender when received at the location designated in the Note or at 

such other location as may be designated by Lender in accordance with the notice provisions in Section 15. 

Lender may return any payment or partial payment if the payment or partial payments are insufficient to bring 

the Loan current. Leader may accept any payment or partial payment insufficient to bring the Loan current, 

without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial payments in 

the future, but Lender is not obligated to apply such payments at the time such payments are accepted. If each 

Periodic Payment is applied as of its scheduled due date, then Lender need not pay interest on unapplied 

funds. Lender may hold such unapplied funds until Borrower makes payment to bring the Loan current. It' 

Borrower does not do so within a reasonable period of time, Lender shall either apply such funds or return 

them to Borrower. If not applied earLier,such funds will be applied to the outstanding principal balance under 

the Note immediately prior to foreclosure. No offset or claim which Borrower might have now or in the 

future against Lender shall relieve Borrower from making payments due under the Note and this Security 

Instrument or performing the covenants and agreements secured by this Security Instrument. 

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all payments 

accepted and applied by Lender shall be applied in the following order of priority: (a) interest due under the 

Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments shall be applied to 

each Periodic Payment in the order in which it became due. Any remaining amounts shall be applied first to 

late charges, second to any other amounts due under this Security Instrument, and then to reduce the principal 

balance of the Note. 
If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a 

sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and the 

late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received from 

Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be paid in 

full. To the extent that any excess exists after the payment is applied to the inn payment of one or more 

Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall be 

applied fast to any prepayment charges and then as described in the Note. 

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the 

Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments. 

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due under 

the Note, until the Note is paid in full, a sum (the "Funds") to provide for payment of amounts due for: (a) 

taxes and assessments and other items which can attain priority over this Security Instrument as a lien or 

encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (c) premiums 

for any and all insurance required by Lender under Section 5; and (d) Mortgage Insurance premiums, if any. 

or any sums payable by Borrower to Lender in lieu of the payment of Mortgage Insurance premiums in 

accordance with the provisions of Section 10. These items are called "Escrow Items." At origination or at any 

time during the term of the Loan, Lender may require that Community Association Dues, Fees, and 

Assessments, if any, be escrowed by Borrower, and such dues, fees and assessments shall be an Escrow Item. 

Borrower shall promptly furnish to Lender all notices of amounts to be paid under this Section. Borrower 

shall pay Lender the Funds for Escrow Items unless Lender waives Borrower's obligation to pay the Funds 
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for any or all Escrow Items. Lender may waive Borrower's obligation to pay to Lender Funds for any or all 

Escrow Items at any time. Any such waiver may only be in writing. In the event of such waiver, Borrower 

shall pay directly, when and where payable, the amounts due for any Escrow Items for which payment of 

Funds has been waived by Lender and, if Lender requires, shall furnish to Lender receipts evidencing such 

payment within such time period as Lender may require. Borrower's obligation to make such payments and 

to provide receipts shall for all purposes be deemed to be a covenant and agreement contained in this Security 

Instrument, as the phrase *covenant and agreement' is used in Section 9. If Borrower is obligated to pay 

Escrow items  directly, pursuant to a waiver, and Borrower fails to pay the amount due for an Escrow Item, 

Lender may exercise its rights under Section 9 and pay such amount and Borrower shall then be obligated 

under Section 9 to repay to Lender any such amount. Lender may revoke the waiver as to any or all Escrow 

Items at any time by a notice given in accordance with Section 15 and, upon such revocation, Borrower shall 

pay to Lender all Funds, and in such amounts, that are then required under this Section 3. 

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply 

the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can 

require under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and 

reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable Law. 

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality, 

or entity (including Lender, if Lender is an institution whose deposits are so insured) or in any Federal Home 

Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time specified under 

RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually analyzing the 

escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the Funds and 

Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing or Applicable 

Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower any interest or 

earnings on the Funds. Borrower and Lender can agree in writing, however, that interest shall be paid on the 

Funds. Lender shall give to Borrower, without charge, an annual accounting of the Funds as required by 

RESPA. 
If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to 

Borrower for the excess hinds in accordance with RESPA. If there is a shortage of Funds held in escrow, as 

defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to 

Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more than 12 

monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall 

notify Borrower as required by RF-SPA, and Borrower shall pay to Lender the amount necessary to make up 

the deficiency in accordance with RESPA, but in no more than 12 monthly payments. 

Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund to 

Borrower any Funds held by Lender. 
4, Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions 

attributable to the Property which can attain priority over this Security Instrument, leasehold payments or 

ground rents on the Property, if any, and Community Association Dues, Fees, and Assessments, if any. To the 

extent that these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3. 

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless 

Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to 

Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or 

defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to prevent the 

enforcement of the lien while those proceedings are pending, but only until such proceedings are concluded; 

or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating the lien to this 

Security Instrument. If Lender determines that any part of the Property is subject to a lien which can attain 

priority over this Security Instrument, Lender may give Borrower a notice identifying the lien. Within 10 
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days of the date on which that notice is given, Borrower shall satisfy the lien or take one or more of the 

actions set forth above in this Section 4. 
Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or reporting 

service used by Lender in convection with this Loan. 
5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on the 

Property insured against loss by fire, hazards included within the term "extended coverage," and any other 

hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance. This 

Insurance shall be maintained in the amounts (including deductible levels) and for the periods that Lender 

requires, What Lender requires pursuant to the preceding sentences can change during the term of the Loan. 

The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's right to 

disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may require 

Borrower to pay, in connection with this Loan, either: (a) a one-time charge for flood zone determination, 

certification and tracking services; or (b) a one-time charge for flood zone determination and certification 

services and subsequent charges each time remappings or similar changes occur which reasonably might 

affect such determination or certification. Borrower shall also be responsible for the payment of any fees 

imposed by the Federal Emergency Management Agency in connection with the review of any flood zone 

determination resulting from an objection by Borrower. 
If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance 

coverage, at Lender's option and Borrower's expense. Lender is under no obligation to purchase any 

particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might not 

protect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk, hazard 

or liability and might provide greater or lesser coverage than was previously in effect. Borrower 

acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of 

insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall 

become additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest at 

the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from Lender 

to Borrower requesting payment. 
All insurance policies required by Lander and renewals of such policies shall be subject to Lender's 

right to disapprove such policies, shall include a starntard mortgage clause, and shall name Lender as 

mortgagee and/or as an additional loss payee. Lender shall have the right to hold the policies and renewal 

certificates. If Lender requires, Borrower shall promptly give to Under all receipts of paid premiums and 

renewal notices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender, for 

damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and shall 

name Lender as mortgagee and/or as an additional loss payee. 
In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 

make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in 

writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall be 

applied to restoration or repair of the Property, if the restoration or repair is economically feasible and 

Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to 

hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the work 

has been completed to Lender's satisfaction, provided that such inspection shall be undertaken promptly. 

Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of progress 

payments as the work is completed. Unless an agreement is made in writing or Applicable Law requires 

interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any interest or 

earnings on such proceeds. Fees for public adjusters, or other third parties, retained by Borrower shall not be 

paid out of the insurance proceeds and shall be the sole oblie: lion of Borrower. If the restoration or repair is 

not economically feasible or Lender's security would be lessened, the insurance proceeds shall be applied to 
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the sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid to 

Borrower, Such insurance proceeds shall be applied In the order provided for in Section 2. 
If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance claim 

and related matters. If Borrower does not respond within 30 days to a notice from Lender that the insurance 

carrier has offered to settle a claim, then Lender may negotiate and settle the claim, The 30-day period will 

begin when the notice is given. In either event, or if Lender acquires the Property under Section 22 or 

otherwise, Borrower hereby assigns to Lender (a) Borrower's rights to any insurance proceeds in an amount 

not to exceed the amounts unpaid under the Note or this Security Instrument, and (b) any other of Borrower's 

rights (other than the right to any refund of unearned premiums paid by Borrower) under all insurance 

policies covering the Property, insofar as such rights are applicable to the coverage of the Property. Lander 

may WC the insurance proceeds either to repair or restore the Property or to pay amounts unpaid under the 

Note or this Security Instrument, whether or not then due. 
6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence 

within 60 days after the execution of this Security Instrument and shall continue to occupy the Property as 

Borrower's principal residence for at least one year after the date of occupancy, unless Lender otherwise 

agrees in writing, which consent shall not be unreasonably withheld, or unless extenuating circumstances 

exist which are beyond Borrower's control. 
7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not 

destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the Property. 

Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in order to prevent 

the Property from deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to 

Section 5 that repair or restoration is not economically feasible, Borrower shall promptly repair the Property if 

damaged to avoid further deterioration or damage. If insurance or condemnation proceeds are paid in 

connection with damage to, or the taking of, the Property, Borrower shall be responsible for repairing or 

restoring the Property only if Lender has released proceeds for such purposes. Lender may disburse proceeds 

for the repairs and restoration in a single payment or in a series of progress payments as the work is 

completed. If the insurance or condemnation proceeds are not sufficient to repair or restore the Property, 

Borrower is not relieved of Borrower's obligation for the completion of such repair or restoration. 

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has 

reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give 

Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause. 

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application process, 

Borrower or any persons or entities acting at the direction of Borrower or with Borrower's knowledge or 

consent gave materially false, misleading, or inaccurate information or statements to Lander (or failed to 

provide Lender with material information) in connection with the Loan, Material representations include, but 

are not limited to, representations concerning Borrower's occupancy of the Property as Borrower's principal 

residence. 
9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If 

(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there is 

a legal proceeding that might significantly affect Lender's interest in the Property and/or rights under this 

Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for 

enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or 

regulations), or (c) Borrower has abandoned the Property, then Lender may do and pay for whatever is 

reasonable or appropriate to protect Lender's interest in the Property and rights under this Security 

Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing 

the Property. Lender's actions can include, but are not limited to: (a) paying any sums secured by a lien which 

has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable attorneys' fees to 

protect its interest in the Property and/or rights under this Security Instrument, including its secured position 
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In a bankruptcy proceeding. Securing the Property includes, but is not limited to, entering the Property to 

make repairs, change locks, replace or board up doors and windows, drain water from pipes, eliminate 

building or other code violations or dangerous conditions, and have utilities turned on or off. Although 

Lender may take action under this Section 9, Lender does not have to do so and is not under any duty or 

obligation to do so. It is agreed that Lender incurs no liability for not taking any or all actions authorized 

under this Section 9. 
Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower 

secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of 

disbursement and shall be payable, with such Interest, upon notice from Lender to Borrower requesting 

payment. 
If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the lease. 

If Borrower acquires fee tide to the Property, the leasehold and the fee title shall not merge unless Lender 

agrees to the merger in writing. 
10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan, 

Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect. lf, for any reason, 

the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage insurer that 

previously provided such insurance and Borrower was required to make separately designated payments 

toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to obtain coverage 

substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially equivalent to 

the cost to Borrower of the Mortgage Insurance previously in effect, from an alternate mortgage insurer 

selected by Lender. If substantially equivalent Mortgage Insurance coverage is not available, Borrower shall 

continue to pay to Lender the amount of the separately designated payments that were due when the insurance 

coverage ceased to be in effect. Lender will accept, use and retain these payments as a non-refundable loss 

reserve in lieu of Mortgage Insurance. Such loss reserve shall be non-refundable, notwithstanding the fact that 

the than is ultimately paid in full, and Lender shall not be required to pay Borrower any interest or earnings 

on such loss reserve. Lender can no longer require loss reserve payments if Mortgage Insurance coverage (in 

the amount and for the period that Lender requires) provided by an insurer selected by Lender again becomes 

available, is obtained, and Lender requires separately designated payments toward the premiums for Mortgage 

Insurance. If Lender required Mortgage Insurance as a condition of making the Loan and Borrower was 

required to make separately designated payments toward the premiums for Mortgage Insurance, Borrower 

shall pay the premiums required to maintain Mortgage Insurance in effect, or to provide a non-refundable loss 

reserve, until Lender's requirement for Mortgage Insurance ends in accordance with any written agreement 

between Borrower and Lender providing for such termination or until termination is required by Applicable 

Law. Nothing in this Section 10 affects Borrower's obligation to pay interest at the rate provided in the Note. 

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain lasses it may 

incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage Insurance. 

Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may 

enter Into agreements with other parties that share or modify their risk, or reduce losses. These agreements are 

on terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to these 

agreements. These agreements may require the mortgage insurer to make payments using any source of funds 

that the mortgage insurer may have available (which may include funds obtained from Mortgage Insurance 

premiums). 
As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer, any 

other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that derive 

from (or might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in exchange 

for sharing or modifying the mortgage insurer's risk, or reducing losses. If such agreement provides that an 

affiliate of Lender takes a share of the insurer's risk in exchange for a share of the premiums paid to the 

insurer, the arrangement is often termed "captive reinsurance." Further: 

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for 

Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount 

Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund. 

(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the 
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Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may 

Include the right to receive certain disclosures, to request and obtain cancellation of the Mortgage 

Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive a refund of any 

Mortgage Insurance premiums that were unearned at the time of such cancellation or termination. 

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby 

assigned to and shall be paid to Lender. 
If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the 

Property, if the restoration or repair is economically feasible and Lender's security is not lessened. During 

such repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds until 

Lender has had an opportunity to inspect such Property to ensure the work has been completed to Lender's 

satisfaction, provided that such Inspection shall be undertaken promptly. Lender may pay for the repairs and 

restoration in a single disbursement or in a series of progress payments as the work is completed. Unless an 

agreement is made in writing or Applicable Law requires interest to be paid on such Miscellaneous Proceeds, 

Lender shall not be required to pay Borrower any interest or earnings on such Miscellaneous Proceeds. If the 

restoration or repair is not economically feasible or Lender's security would be lessened, the Miscellaneous 

Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with the 

excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be applied in the order provided for in 

Section 2. 
In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous Proceeds 

shall be applied to the sums secured by this Security Instrument, whether or not then due, with the excess, if 

any, paid to Borrower. 
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market 

value of the Property immediately before the partial taking, destruction, or loss in value is equal to or greater 

than the amount of the sums secured by this Security Instrument immediately before the partial taking, 

destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums secured by this 

Security Instmment shall be reduced by the amount of the Miscellaneous Proceeds multiplied by the 

following fraction: (a) the total amount of the stuns secured immediately before the partial taking, destruction, 

or loss in value divided by (b) the fair market value of the Property immediately before the partial taking, 

destruction, or loss in value. Any balance shall be paid to Borrower. 
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market 

value of the Property immediately before the partial taking, destruction, or loss in value is less than the 

amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless 

Borrower and Lender otherwise agree In writing, the Miscellaneous Proceeds shall be applied to the sums 

secured by this Security Instrument whether or not the sums are then due. 

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing 

Party (as defined in the next sentence) offers to make an award to settle a claim for damages, Borrower fails 

to respond to Lender within 30 days after the date the notice is given, Lender is authorized to collect and 

apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the sums secured by this 

Security Instrument, whether or not then due. "Opposing Party" means the third party that owes Borrower 

Miscellaneous Proceeds or the party against whom Borrower has a right of action In regard to Miscellaneous 

Proceeds. 
Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in 

Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's interest 

in the Property or rights under this Security Instrument. Borrower can cure such a default and, if acceleration 

has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be dismissed with a 

ruling that, in Lender's judgment, precludes forfeiture of the Property or other material impairment of 

Lender's interest in the Property or rights under this Security Instrument. The proceeds of any award or claim 

for damages that are attributable to the impairment of Lender's interest in the Property are hereby assigned 

and shall be paid to Lender. 
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied 

in the order provided for in Section 2. 
12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for 

payment or modification of amortization of the sums secured by this Security Instrument granted by Lender 
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to Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower or 

any Successors in Interest of Borrower. Lender shall not be required to commence proceedings against any 

Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify amortization 

of the sums secured by this Security Instrument by reason of any demand made by the original Borrower or 

any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or remedy 

Including, without limitation, Lender's acceptance of payments from third persons, entities or Successors in 

Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or preclude the 

exercise of any right or remedy. 

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and 

agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who 

co-signs this Security Instrument but does not execute the Note (a *co-signer'): (a) is co-signing this Security 

Insuument only to mortgage, grant and convey the co-signer's interest in the Property under the terms of this 

Security Instrument; (b)  is not personally obligated to pay the sums secured by this Security Instrument; and 

(c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or make any 

accommodations with regard to the terms of this Security Instrument or the Note without the co-signer's 

consent. 
Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes Borrower's 

obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all of 

Borrower's rights and benefits under this Security Instrument. Borrower shall not be released from 

Borrower's obligations and liability under this Security Instrument unless Lender agrees to such release in 

writing. The covenants and agreements of this Security Instrument shall bind (except as provided in Section 

20) and benefit the successors and assigns of Lender. 

14. Loan Charges. Lender may charge Borrower fees for services performed in connection with 

Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this 

Security Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees. In 

regard to any other fees, the absence of express authority in this Security Instrument to charge a specific fee 

to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge fees 

that are expressly prohibited by this Security Instrument or by Applicable Law. 

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so 

that the interest or other loan charges collected or to be collected in connection with the Loan exceed the 

permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charge 

to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted limits 

will be refunded to Borrower. Lender may choose to make this refund by reducing the principal owed under 

the Note or by making a direct payment to Borrower. If a refund reduces principal, the reduction will be 

treated as a partial prepayment without any prepayment charge (whether or not a prepayment charge Is 

provided for tinder the Note). Borrower's acceptance of any such refund made by direct payment to Borrower 

will constitute a waiver of any right of action Borrower might have arising out of such overcharge. 

15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument must 

be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to have 

been given to Borrower when mailed by first class mail or when actually delivered to Borrower's notice 

address if sent by other means. Notice to any one Borrower shall constitute notice to all Borrowers unless 

Applicable Law expressly requires otherwise. The notice address shall be the Property Address unless 

Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly notify 

Lender of Borrower's change of address. If Lender specifies a procedure for reporting Borrower's change of 

address, then Borrower shall only report a change of address through that specified procedure. There may be 

only one designated notice address under this Security Instrument at any one time. Any notice to Lender shall 

be given by delivering it or by mailing it by first class mail to Lender's address stated herein unless Lender 

has designated another address by notice to Borrower. Any notice in connection with this Security Instrument 

shall not be deemed to have been given to Lender until actually received by Lender. If any notice required by 

this Security Instrument is also required under Applicable Law, the Applicable Law requirement will satisfy 

the corresponding requirement under this Security Instrument. 

16. Governing Law; Severabllity; Rules of Construction. This Security Instrument shall be governed 

by federal law and the law of the jurisdiction in which the Property is located. All rights and obligations 
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contained in this Security Instrument are subject to any requirements and limitations of Applicable Law. 

Applicable Law might explicitly or implicitly allow the parties to agree by contract or it might be silent, but 

such silence shall not be construed as a prohibition against agreement by contract. In the event that any 

provision or clause of this Security Instrument or the Note conflicts with Applicable Law, such conflict shall 

not affect other provisions of this Security Instrument or the Note which can be given effect without the 

conflicting provision. 
As used in this Security Instrument: (a) words of the masculine gender shall mean and include 

corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and 

include the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to take 

any action. 
17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument. 

18. Transfer of the Property or a Beneficial Interest In Borrower. As used in this Section 18, 

"Interest in the Property" means any legal or beneficial interest in the Property, including, but not limited to, 

those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or escrow 

agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser. 

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is 

not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written 

consent, Lender may require immediate payment in full of all sums secured by this Security Instrument. 

However, this option shall not be exercised by Lender if such exercise is prohibited by Applicable Law. 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall 

provide a period of' not less than 30 days from the date the notice is given in accordance with Section 15 

within which Borrower must pay all aunts secured by this Security Instrument. If Borrower fails to pay these 

sums prior to the expiration of this period, Lender may invoke any remedies permitted by this Security 

Instrument without further notice or demand on Borrower. 
19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions, 

Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time prior 

to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in this 

Security Instrument; (b) such other period as Applicable Law might specify for the termination of Borrower's 

right to reinstate; or (c) entry of a judgment enforcing this Security Instrument. Those conditions are that 

Borrower: (a) pays Lender all sums which then would be due under this Security Instrument and the Note as 

if no acceleration had occurred; (b) cures any default of any other covenants or agreements; (c) pays all 

expenses incurred in enforcing this Security Instrument, including, but not limited to, reasonable attorneys' 

fees, property inspection and valuation fees, and other fees incurred for the purpose of protecting Lender's 

interest in the Property and rights under this Security Instrument; and (d) takes such action as Lender may 

reasonably require to assure that Lender's interest in the Property and rights under this Security Instrument, 

and Borrower's obligation to pay the sums secured by this Security Instrument, shall cantina ,. unchanged. 

Lender may require that Borrower pay such reinstatement sums and expenses in one or more of the following 

forms, as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or 

cashier's check, provided any such check is drawn upon an institution whose deposits are insured by a federal 

agency, instrumentality or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower, this 

Security Instrument and obligations secured hereby shall remain fully effective as if no acceleration had 

occurred. However, this right to reinstate shall not apply in the case of acceleration under Section 18. 

20. Sate of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in the 

Note (together with this Security Instrument) can be sold one or more times without prior notice to Borrower. 

A sale might result in a change in the entity (known as the "Loan Servicer") that collects Periodic Payments 

due under the Note and this Security Instrument and performs other mortgage loan servicing obligations 

under the Note, this Security Instrument, and Applicable Law. There also might be one or more changes of 

the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan Servicer, Borrower will be 

given written notice of the change which will state the name and address of the new Loan Servicer, the 
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address to which payments should be made and any other information RESPA requires in connection with a 

notice of transfer of servicing. If the Note is sold and thereafter the Loan is serviced by a Loan Servicer other 

than the purchaser of the Note, the mortgage loan servicing obligations to Borrower will remain with the 

Loan Servicer or be transferred to a successor Loan Servicer and are not assumed by the Note purchaser 

unless otherwise provided by the Note purchaser. 

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an 

individual litigant or the member of a class) that arises from the other party's actions pursuant to this Security 

Instrument or that alleges that the other party has breached any provision of or any duty owed by reason of, 

this Security Instrument, until such Borrower or Lender has notified the other party (with such notice given in 

compliance with the requirements of Section 15) of such alleged breach and afforded the other party hereto a 

reasonable period after the giving of such notice to take corrective action. If Applicable Law provides a time 

period which must elapse before certain action can be taken, that time period will be deemed to be reasonable 

for purposes of this paragraph. The notice of acceleration and opportunity to cure given to Borrower pursuant 

to Section 22 and the notice of acceleration given to Borrower pursuant to Section 18 shall be deemed to 

satisfy the notice and opportunity to take corrective action provisions of this Section 20. 

21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those 

substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the 

following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and 

herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials; (b) 

"Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that relate 

to health, safety or environmental protection; (c) "Environmental Cleanup" includes any response action, 

remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental Condition" 

means a condition that can cause, contribute to, or otherwise trigger an Environmental Cleanup. 

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous 

Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do, 

nor allow anyone else to do, anything affecting the Property (a) that is in violation of any Environmental 

Law, (b) which creates an Environmental Condition, or (c) which, due to the presence, use, or release of a 

Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding two 

sentences shall not apply to the presence, use, or storage on the Property of small quantities of Hazardous 

Substances that are generally recognized to be appropriate to normal residential uses and to maintenance of 

the Property (including, but not limited to, hazardous substances in consumer products). 

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or 

other action by any governmental or regulatory agency or private party involving the Property and any 

Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any 

Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of 

release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a 

Hazardous Substance which adversely affects the value of the Property. If Borrower learns, or is notified by 

any governmental or regulatory authority, or any private party, that any removal or other remediation of any 

Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all necessary remedial 

actions in accordance with Environmental law. Nothing herein shall create any obligation on Lender for an 

Environmental Cleanup. 
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 

22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following 

Borrower's breach of any covenant or agreement in this Security Instrument (but not prior to 

acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a) 

the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the date 

the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the 

default on or before the date specified in the notice may result in acceleration of the sums secured by 

this Security Instrument and sale of the Property. The notice shall further inform Borrower of the 

right to reinstate after acceleration and the right to bring a court action to assert the non-existence of a 

default or any other defense of Borrower to acceleration and sale. If the default is not cured on or 

before the date specified In the notice, Lender at its option, and without further demand, may invoke 

the power of sale, including the right to accelerate full payment of the Note, and any other remedies 

permitted by Applicable Law. Lender shall be entitled to collect all expenses incurred in pursuing the 

remedies provided in this Section 22, including, but not limited to reasonable attorneys' fees and costs 

of title evidence. 
If Lender Invokes the power of sale, Lender shall execute or cause Trustee to execute written 

notice of the occurrence of an event of default and of Lender's election to cause the Property to be sold, 

and shall cause such notice to be recorded in each county in which any part of the Property Is located. 

Lender shall mail copies of the notice as prescribed by Applicable Law to Borrower and to the persons 

prescribed by Applicable Law. Trustee shall give public notice of sale to the persons and In the manner 

prescribed by Applicable Law. After the time required by Applicable Law, Trustee, without demand 

on Borrower, shall sell the Property at public auction to the highest bidder at the time and place and 

under the terms designated in the notice of sale in one or more parcels soul in any order Trustee 

determines. Trustee may postpone sale of all or any parcel of the Property by public announcement at 

the time and place of any previously scheduled sale. Lender or its designee may purchase the Property 

at any sale. 
Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any 

covenant or warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie 

evidence of the truth of the statements made therein. Trustee shall apply the proceeds of the sale In the 

following order: (a) to all expenses of the sale, including, but not limited to, reasonable Trustee's and 

attorneys' fees; (b) to all sums secured by this Security Instrument; and (c) any excess to the person or 

persons legally entitled to it. 
23. Reconveyance. Upon payment of all nuns secured by this Security Instrument, Lender shall request 

Trustee to reconvey the Property and shall surrender this Security Instrument and all notes evidencing debt 

secured by this Security Instrument to Trustee. Trustee shall reconvey the Property without warranty to the 

person or persons legally entitled to it. Such person or persons shall pay any recordation costs. Lender may 

charge such person or persons a fee for reconveying the Property, but only if the fee is paid to a third party 

(such as the Trustee) for services rendered and the charging of the fee is permitted under Applicable Law. 

24, Substitute Trustee. Lender at its option, may from time to time remove Trustee and appoint a 

successor trustee to any Trustee appointed hereunder. Without conveyance of the Property, the successor 

trustee shall succeed to all the title, power and duties conferred upon Trustee herein and by Applicable Law. 

25. Assumption Fee. If there is an assumption of this loan, Lender may charge an assumption fee of 

U.S. $ Varies per investor 
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Witnesses: 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this 

Security Instrument and in any Rider executed by Borrower and recorded with it. 

	  (Seal) 
-Borrower 

	  (Seal)   (Seal) 

-Borrower 	 -Borrower 

	  (Seal)   (Seal) 

-Borrower 	 -Borrower 

	  (Seal)   (Seal) 

-Borrower 	 -Borrower 
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NOTARY PUBLIC 
County of aifirStilSC of Nevada 
GERI MUSLINER 

No. 01-68593-1 
My Appoltacacat Expo April X 2005 

STATE OF NEVADA 
COUNTY OF CLARK 

This instrtunent was acknowledged before me on 	April 22 • 2005 
	

by 

CATHERINE RODR/GITEZ 

Mail Tax Statements To: TOTAL MORTGAGE SOLUTIONS, LP 

1555 W. WALNUT HILL LANS, STITH 200A 

IRVING, TX 75038 

REDACTED 

Ci-.6A(NV) (0307) 

Initial
Page 15 of 15 	 Form 3029 1/01 

Ex 13 Pg 0000031 



Order No, : 5116003582-ON 

BXRIB/T "A" 

The land referred to is eituated in the State of Nevada, County of Clark, 
City of Las Vegas, and is described as follows: 

Lot 37 in Block 3 of Concordia @ Deer Springs Unit 3, as shown by map 
thereof on file in Book 112 of Plats, Page 28, in the Office of the County 
Recorder, Clark County, Nevada, 
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PLANNED UNIT DEVELOPMENT RIDER 

	

THIS PLANNED UNIT DEVELOPMENT RIDER is made this 	23.st 	 day of 

April, 2005 	 , and Is incorporated Into and shall be 

deemed to amend and supplement the Mortgage, Deed of Trust, or Security Deed (the 

'Security Instrument") of the same date, given by the undersigned (the "Borrower") to 

secure Borrower's Note to 

FIRST HORIZON HOME LOAN CORPORATION 

(the 'Lender") of the same date and covering the Property described in the Security 

Instrument and located at: 

6845 SWEET PECAN STREET, LAS VEGAS, Nevada 89149 

(Property Address] 

The Property includes, but is not limited to, a parcel of land improved with a dwelling, 

together with other such parcels and certain common areas and facilities, as described In 

PER CC&R• 

(the 'Declaration"). The Property Is a part of a planned unit development known as 

CONCORDIA 49 DEER SPRINGS 

(Name of Planned Unit Development] 

(the 'PUD"). The Property also includes Borrower's interest In the homeowners association 

or equivalent entity owning or managing the common areas and facilities of the PUD (the 

'Owners Association') and the uses, benefits and proceeds of Borrower's interest. 

PUD COVENANTS. In addition to the covenants and agreements made in the Security 

Instrument, Borrower and Lender further covenant and agree as follows: 

A. PUD Obligations. Borrower shall perform all of Borrower's obligations under the 

PUD's Constituent Documents. The "Constituent Documents" are the (i) Declaration; (ii) 

articles of Incorporation, trust instrument or any equivalent document which creates the 

Owners Association; and (iii) any by-laws or other rules or regulations of the Owners 

Association. Borrower shall promptly pay, when due, all dues and assessments imposed 

pursuant to the Constituent Documents, 

REDACTED 
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B. Property Insurance. So long as the Owners Association maintains, with a generally 

accepted Insurance carrier, a "master" or "blanket" policy insuring the Property which is 

satisfactory to Lender and which provides insurance coverage in the amounts (Including 

deductible levels), for the periods, and against loss by fire, hazards included within the term 

"extended coverage," and any other hazards, including, but not limited to, earthquakes and 

floods, for which Lender requires insurance, then: (I) Lender waives the provision in Section 

3 for the Periodic Payment to Lender of the yearly premium installments for property 

Insurance on the Property; and 00 Borrower's obligation under Section 5 to maintain 

property insurance coverage on the Property Is deemed satisfied to the extent that the 

required coverage is provided by the Owners Association policy. 

What Lender requires as a condition of this waiver can change during the term of the 

loan. 
Borrower shall give Lender prompt notice of any lapse in required property insurance 

coverage provided by the master or blanket policy. 

In the event of a distribution of property insurance proceeds in lieu of restoration or 

repair following a loss to the Property, or to common areas and facilities of the PUD, any 

proceeds payable to Borrower are hereby assigned and shall be paid to Lender. Lender 

shall apply the proceeds to the sums secured by the Security instrument, whether or not 

then due, with the excess, if any, paid to Borrower. 

C. Public Liability insurance. Borrower shall take such actions as may be reasonable 

to insure that the Owners Association maintains a public liability Insurance policy 

acceptable In form, amount, and extent of coverage to Lender. 

D. Condemnation. The proceeds of any award or claim for damages, direct or 

consequential, payable to Borrower in connection with any condemnation or other taking of 

all or any part of the Property or the common areas and facilities of the PUD, or for any 

conveyance in lieu of condemnation, are hereby assigned and shall be paid to Lender. Such 

proceeds shall be applied by Lender to the sums secured by the Security instrument as 

provided in Section 11. 
E. Lender's Prior Consent. Borrower shall not, except after notice to Lender and with 

Lenders prior written consent, either partition or subdivide the Property or consent to: (i) 

the abandonment or termination of the PUD, except for abandonment or termination 

required by taw In the case of substantial destruction by fire or other casualty or in the case 

of a taking by condemnation or eminent domain; (II) any amendment to any provision of the 

"Constituent Documents" if the provision is for the express benefit of Lender; (iii) 

termination of professional management and assumption of self-management of the 

Owners Association; or (Iv) any action which would have the effect of rendering the public 

liability insurance coverage maintained by the Owners Association unacceptable to Lender. 

F. Remedies. If Borrower does not pay PUD dues and assessments when due, then 

Lender may pay them. Any amounts disbursed by Lender under this paragraph F shall 

become additional debt of Borrower secured by the Security Instrument. Unless Borrower 

and Lender agree to other terms of payment, these amounts shall bear interest from the 

date of disbursement at the Note rate and shall be payable, with interest, upon notice from 

Lender to Borrower requesting payment. 

'REDACTED 
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained 

In this PUD RI 

CATKERINS RODRX 

	

(Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

	

(Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

(Seal) 
-Borrower 

 

	(Seal) 
-Borrower 

 

	  (Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 
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ADJUSTABLE RATE RIDER REDACTED I 
(LIBOR Six-Month Index (As Published In The Wall Street Journa() - Rate Caps) 

THIS ADJUSTABLE RATE RIDER is made this 21et day of April, 2005 

and is incorporated Into and shall be deemed to amend and supplement the Mortgage, 

Deed of Trust, or Security Deed (the "Security Instrument) of the same date given by the 

undersigned ("Borrower") to secure Borrowers Adjustable Rate Note (the "Note") to 

riaST HORIzON NOM LCUiN CORPORATION 

("Lender) of the same date and covering the property described in the Security Instrument 

and located at: 
6845 SWEET PECAN STREET 

LAS VEGAS, NV 89149 
(Property Address] 

THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN THE 
INTEREST RATE AND THE MONTHLY PAYMENT. THE NOTE LIMITS THE 
AMOUNT BORROWER'S INTEREST RATE CAN CHANGE AT ANY ONE 
TIME AND THE MAXIMUM RATE BORROWER MUST PAY. 

ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the 

Security Instrument, Borrower and Lender further covenant and agree as follows: 

A. INTEREST RATE AND MONTHLY PAYMENT CHANGES 

The Note provides for an Initial Interest rate of 	5.625 	%. The Note provides 

for changes in the Interest rate and the monthly payments, as follows: 

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES 

(A) Change Dates 
The Interest rate I will pay may change on the first day of 	may, 2010 

and on that day every 	6th 	month thereafter. Each date on which my interest 

rate could change Is called a 'Change Date." 
(B) The Index 
Beginning with the first Change Date, my interest rate will be based on an Index. The 

"Index° is the average of interbank offered rates for six month U.S. dollar-denominated 

deposits in the London market (LIBOR"), as published in The Wall Street Journal  . The most 

recent Index figure available as of the first business day of the month immediately 

preceding the month in which the Change Date occurs is called the "Current Index." 

If the Index is no longer available, the Note Holder will choose a new index that is 

based upon comparable information. The Note Holder will give me notice of this choice. 

(C) Calculation of Changes 
Before each Change Date, the Note Holder will calculate my new Interest rate by 

adding TWO AND ONE-QUARTER 	 percentage points 

2.250 	%) to the Current Index. The Note Holder will then round the result of 

MULTISTATE ADJUSTABLE RATE RIDER - LIBOR SIX-MONTH INDEX (AS PUBLISHED 
IN THE WALL STREET JOURNAL ) - Single Family - Fannie Mae Uniform Instrument 

A-838R (0402) Form 3138 1/01 
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this addition to the nearest one-eighth of one percentage point (0.125%). Subject to the 

limits stated in Section 4(0) below, this rounded amount will be my new Interest rate until 

the next Change Date, 
The Note Holder will then determine the amount of the monthly payment that would be 

sufficient to repair the unpaid principal that I am expected to owe at the Change Data in full 

on the Maturity Data at my new interest rate In substantially equal payments. The result of 

this calculation will be the new amount of my monthly payment. 

(D) Llmtts on Interest Rate Changes 
The interest rate I am required to pay at the first Change Date will not be greater than 

11.625 	 % or less than 	 2.250 	%. Thereafter, my interest rate will 

never be increased or decreased on any single Change Date by more than 

TWO C. 00/3.00 	 percentage points 

2.00 	 %) from the rate of Interest I have been paying for the preceding 

6 months. My Interest rate will never be greater than 	 11.625 	%. 

(E) Effective Date of Changes 
My new interest rate will become effective on each Change Date. I will pay the amount 

of my new monthly payment beginning on the first monthly payment date after the Change 

Date until the amount of my monthly payment changes again. 

(9 Notice of Changes 
The Note Holder will deliver or mail to me a notice of any changes in my Interest rate 

and the amount of my monthly payment before the effective date of any change. The notice 

will include information required by law to be given to me and also the title and telephone 

number of a person who will answer any question I may have regarding the notice. 

B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER 
Uniform Covenant 18 of the Security Instrument is amended to read as follows: 

Transfer of the Property or a Beneficial Interest In Borrower. As used in 

this Section 18, "Interost in the Property" means any legal or beneficial interest in 

the Property, Including, but not limited to, those beneficial interests transferred in a 

bond for deed, Contract for deed, installment sales contract or escrow agreement, 
the intent of which is the transfer of title by Borrower at a future date to a 

purchaser. 
If all or any part of the Property or any Interest in the Property is sold or 

transferred (or if Borrower Is not a natural person and a beneficial Interest In 
Borrower Is sold or transferred) without Lender's prior written consent, Lender may 

require immediate payment in full of all sums secured by this Security Instrument. 

However, this option shall not be exercised by Lender if such exercise is prohibited 

by Applicable Law. Lender also shall not exercise this option if; (a) Borrower 

causes to be submitted to Lender information required by Lender to evaluate the 

Intended transferee as if a now loan were being made to the transferee; and (b) 
Lender reasonably determines that Lender's security will not be impaired by the 
loan assumption and that the risk of a breach of any covenant or agreement In this 

Security Instrument is accoptabii) to Lender. 

To the extent permitted by Applicable Law, Lender may charge a reasonable 

fee as a condition to Lendor' q consent to the loan assumption. Lender also may 
require the transferee to sign an assumption agreement that is acceptable to 

Lender and that oblige les the transferee to keep all the promises and agreements 
made In the Note and in this Secunly instrument Borrower will continue to be 
obligated under the Note and this Security Instrument unless Lender releases 

Borrower In writing. 

REDACTED 	 Initials: e,a_.  
laiR-838R (041) 	 Page 2 of 3 	 Form 3130 1/01 

Ex 13 Pg 0000037 



If Lender exercises the option to require immediate payment in full, Lender 
shall give Borrower notice of acceleration. The notice shall provide a period 01 not 
less than 30 days from the date the notice is given in accordance with Section 15 
within which Borrower must pay all sums secured by this Security Instrument. If 
Borrower tails to pay these sums prior to the expiration of this period, Lender may 
Invoke any remedies permitted by this Security Instrument without further notice or 
demand on Borrower. 
BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants 

tamed in thieu:1 

	

(Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

	

(Seal) 	(Seal) 

	

-Borrower 	 -Borrower 

	

(Seal) 	(Seal) 

	

-Borrower 
	 -Borrower 

	 (Seal) 
-Borrower 

 

	(Seal) 
-Borrower 
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Z2-05.  
Date Date 

;(.4.e"-Ai:ViAes•  
CATIORINE RODR 

r 
GUS 

INTEREST ONLY ADDENDUM 
TO ADJUSTABLE RATE RIDER 

THIS ADDENDUM is made this 2 lo t day of April 	, 	2005 , and is incorporated into and intended 

to form a part of the Adjustable Pate Rider (the "Rider") dated the same date as this Addendum executed by the 
undersigned and payable to FIkST HORIZON HONE LOAN CORPORATION 	

(the "Lender"). 

TIES ADDENDUM supercedes S ction 4(C) of the Rider. None of the other provisions of the Rider are changed 
by this Addendum. 

4. INTEREST RATE AND ■\ ioNTHLY PAYMENT CHANGES 
(C) Calculation of Chuu cs  

Before each Change Date, the Note Holder will calculate my new interest rate by adding 
TWO AND ONE -QUART,M 	 percentage points ( 2.250 	%) to the Current Index. 

The Note Holder will th round the result of this addition to the nearest one-eighth of one percentage 
point (0.125%). Subject Me limits stated in Section 4(D), this rounded amount will be my new interest 
rate until the next Change Date. 

During this Iry rnst Only Period, the Note Holder will then determine the amount of the 
monthly payment that wouid be sufficient to repay accrued interest. This will be the amount of my 
monthly payment until the earlier of the next Change Date or the end of the Interest Only Period unless I 
make a voluntary prepay' t of principal during such period. If I make a voluntary prepayment of 
principal during the Internn Only Period, my payment amount for subsequent payments will be reduced 
to the amount necessary t pny interest on the lower principal balance. At the end of the Interest Only 
Period and on each Chan Date thereafter, the Note Holder will determine the amount of the monthly 
payment that would be st, lent to repay in full the unpaid principal that I am expected to owe at the end 
of the Interest Only Perin r Change Date, as applicable, in equal monthly payments over the remaining 
term of the Note. The re 1 1 of this calculation will be the new amount of my monthly payment. After 
the end of the Interest Only Period, my payment amount will not be reduced due to voluntary 
prepayments. 

BY SIGNING BELOW, Borrower ('idts and agrees to the terms and covenants contained in this Addendum. 

Date 

Date 

Date 

Date 

Date 

Date 

REDACTED 
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OH/112C' c20 	031. 
Recording requested by: 

When recorded mail to: 

MetUfe Home Loans a division of Metl ,fe 
Bank NA 
4000 Horizon Way 
Foreclosure Dept. #6205 
Irving, TX 75063 

inst #: 201006160002631 
Fees: $15.110 
WC Fee: MAKI 
6611612010 12:24:11 PM 
Receipt 0: 390718 
Rcquestor: 
UTLS DEFAULT SERVICES 
Recorded By 	Pgs: 2 

DEBBIE CONWAY 
CLARK COUNTY RECORDER 

Space above this fins for rucordors uso 

APN: 125-20-212-037 

Order # 30240344 

Signment of Deed of Trust 

For value received, the undersigned corporation hereby grants, assigns, and transfers to 

The Bank of New York Mellon fikla The Bank of New York, as Trustee for the holders of the 	. 

Certificates, First Horizon Mortgar e Pass-Through Certificates Series FHAMS 2005-AA5, by Flrit:' 

Horizon Home Loans, a division oF First TennesSee Bank National Association, Master Servider, In 

Its capacity as agent for thentl5f.e under the Pooling and Servicing Agreement 

All beneficial interest under that certain Deed of Trust 'dated 412112005 executed by CATHERINE 

RODRIGUEZ, AN UNMARRIED V `01VIAN, as Trustor(s) to OLD REPUBUC TITLE, as Trustee and 

recorded as instrument No. 2005 427-0003843, on 4127/2005, in Book XXX, Page XXX of Official 

Records, in the office of the Count '3econler of CLARK County, NV together with the Promissory Note 
secured by said Deed of Trust and cc at rights accrued or to accrue under said Deed of Trust. ' 

Page 1 of 2 
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46,),Wteo, 	SHERIAN HOPKINS 
" • 	•'-^i Notary Pubtla, State of Teicas 

My Commission Expires 

1.4 	
July  06, 2013 

NV-10-351356-NF 
Page 2 

Dated:  
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, 
INC. AS NOMINEE FOR FIRST HORIZON HOME LOAN 
CORPORATION 

- Wanda Collier 

Assfstant Secretary 
Texas 

Dallas 
	

)ea 

\  
undersigned —Notary Public, personally tippoured' Wanda Collier • • personally knciwn 

to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to . 
the within Instrument and acknowledgad to me that he/she/they executed the same In his/her/their autherlied 

capacity(ies), and that by his/her/their s!nnatun2(s) on the Instrument the person(s), or the entity upon behalf of which 

the person(s) acted, exepated the instrument. 

Slate of 	 

County of 

On &5".::2,.  40 before me, .,S11W1,) the • 

WITNESS my han 	o at I 

Signature 
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Nationstir 
MO 111 GAG 

03/20/2012 

CATHERINE RODRIGUEZ 
6845 SWEET PECAN ST 
LAS VEGAS, NV 89149-3040 

Sent Via Certified Mail 
7196 9006 9295 8655 0711 

Loan Number: 
Property Address: 
	6845 SWEET PECAN STREET 

LAS VEGAS, NV 89149 

Dear CATHERINE RODRIGUEZ : 

You axe hereby provided formal notice by Nationstar Mortgage, LLC, the Servicer of the above-referenced 
loan, on behalf of First Tennessee Bank National Association, the Creditor to whom the debt is owed, that you 
are in default under the terms and conditions of the Note and Security Instrument (i.e. Deed of Trust, Mortgage, 
etc.), for failure to pay the required installments when due. 

This letter serves as further notice that Nationstar Mortgage, LLC intends to enforce the provisions of the Note 
and Security Instrument. You must pay the full amount of the default on this loan by the thirty-fifth (35th) day 
from the date of this letter which is 04/24/2012 (or if said date falls on a Saturday, Sunday, or legal holiday, 
then on the first business day thereafter). If you do not pay the full amount of the default, we shall accelerate 
the entire sum of both principal and interest due and payable, and invoke any remedies provided for in the Note 
and Security Instrument, including but not limited to the foreclosure sale of the property. If you received a 
bankruptcy discharge which included this debt, this notice is not intended and does not constitute an attempt to 
collect a debt against you personally; notice provisions may be contained within your mortgage/deed of trust 
which notice may be required prior to foreclosure. 

You are hereby informed that you have the right to "cure" or reinstate the loan after acceleration and the right 
to assert in the foreclosure proceeding the non-existence of a default or any other defense you may have to 
acceleration and sale. 

As of 03/20/2012 the amount of the debt that we are seeking to collect is $36,242.41, which includes the 
sum of payments that have come due on and after the date of default 12/01/2009, any late charges, periodic 
adjustments to the payment amount (if applicable) and expenses of collection. Because of interest, late charges, 
and other charges or credits that may vary from day to day, or be assessed during the processing of this letter, 
the amount due on the day that you pay may he greater. Please contact Nationstar Mortgage, LLC at (888) 
480-2432 on the day that you intend to pay for the full amount owed on your account. This letter is in no way 
intended as a payoff statement for your mortgage, it merely states an amount necessary to cure the current 
delinquency. 

Please note, however, that your right to cure this default as referenced herein does not suspend your payment 
obligations. Pursuant to the terms of the Note, your 04/01/2012 installment is still due on 04/01/2012 (or if 
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said date(s) falls on a Saturday, Sunday, or legal holiday, then an the first business day thereafter). In addition, 
any subsequent advances made by the Servicer to protect their lien position must be added to the total amount 
necessary to cure the default. Please disregard this notice if a payment sufficient to cure the default has already 
been sent. 

A "CURE" or "Reinstatement Right" similar to that described in the prior paragraph may be available in many 
states. If, at any time, you make a written request to us not to be contacted by phone at your place of 
employment, we will not do so. If, at any time, you make a written request to us not to contact you, we will not 
do so, except to send statutorily and/or contractually required legal notice. 

Nationstar Mortgage, LLC would like you to be aware that if' you are unable to make payments or resume 
payments within a reasonable period of time due to a reduction in your income resulting from a loss or 
reduction in your employment, you may be eligible for Homeownership Counseling. To obtain a list of HUD 
approved counseling agencies, please call (800) 569-4287 or by visiting 
http://www.hud.gov/offices/hsg/sfh/hcc/hcs.cfm .  You may also contact the Homeownership Preservation 
Foundation's Hope hotline at (888) 995-HOPE (4673). 

Attention Servicemembers and dependents: The Federal Servicemembers' Civil Relief Act ("SCRA") and 
certain state laws provide important protections for you, including prohibiting foreclosure under most 
circumstances. If you are currently in the military service, or have been within the last nine (9) months, AND 
joined after signing the Note and Security Instrument now in default, please notify Nationstar Mortgage, LLC 
immediately. When contacting Nationstar Mortgage, LLC as to your military service, you must provide 
positive proof as to your military status. If you do not provide this information, it will be assumed that you are 
not entitled to protection under the above-mentioned Act. 

You are notified that this default and any other legal action that may occur as a result thereof may be reported 
to one or more local and national credit reporting agencies by Nationstar Mortgage, LLC. Nationstar 
Mortgage, LLC requests that. all payments be made in certified funds, cashier's check or money order(s) 
payable to and mailed to Nationstar Mortgage, LLC at PO Box 650783, Dallas TX 75265-0783. You may 
contact Nationstar Mortgage, LLC at (888) 480-2432 should you have servicing questions regarding your 
account or by mail at 350 Highland Drive, Lewisville, TX 75067-4177. You may have options available to you 
to help you avoid foreclosure. Please contact Nationstar Mortgage, LLC's Loss Mitigation Department at (888) 
480-2432 or by visiting www.nationstarmtg.com  for additional information and to see what options are 
available to you. 

The matters discussed herein are of extreme importance. We trust you will give them appropriate attention. 

Sincerely, 

Viviana Acosta 
Assigned Foreclosure Prevention Specialist 
Nationstar Mortgage, LLC 

(800)766-7751 ext. 6874 
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350 Highland Drive 
Lewisville, TX 75067 

Unless you notify us within 30 days after receiving this notice that you dispute the validity of 
this debt or any portion thereof, we will assume this debt is valid. If you notify us in writing 
within 30 days from receiving this notice that you dispute the validity of this debt or any 
portion thereof, we will obtain verification of the debt or obtain a copy of a judgment and mail 
you a copy of such judgment or verification. Upon your written request within thirty days 
after the receipt of this notice, we will provide you with the name and address of the original 

itr̂jrg 
creditor, if the original creditor is different from the current creditor. 
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1 

2 

3 

4 

6 

5 this Court, pursuant to NRS 107.080, NRS 107.086, and Nevada Supreme Court decisions, for 

7 

8 

9 

Petitioner, CATHERINE RODRIGUEZ (hereinafter "PETITIONER"), by and through 

her attorneys, Venicia G. Considine, Esq., of the LEGAL AID CENTER OF SOUTHERN 

NEVADA, INC., and Tara D. Newberry of CONNAGHAN NEWBERRY LAW FIRM, petition 

review of the Nevada foreclosure mediation conducted on October 6, 2011 pursuant to NRS 

107.086 and the Nevada Supreme Court Amended Foreclosure Mediation Rules 11 and 21, and 

to hold a hearing to determine bad faith and appropriate sanctions. Alternatively, the Petitioner 

seeks declaratory relief under NRS 30.040 and injunctive relief under NRS 30.010. 

1 1 STATUTORY AND REGULATORY SCHEME  

12 	A. 	NRS 107.080 and NRS 107.086 

13 
	

NRS 107.080 establishes certain requirements a trustee must follow to sell an estate in 

14 	real property. NRS 107.086 requires the trustee to provide a grantor of a deed of trust or the 

15 
person who holds title of record a form on which the grantor may elect mediation in order to try 

16 
to work out an alternative to foreclosure, such as a loan modification. Once mediation is 

17 

18 
	requested, no further action may be taken to exercise the power of sale until the completion of 

19 
	the mediation. 

20 	The Supreme Court has adopted rules outlining mediation procedures and protecting "the 

21 	mediation process from abuse and to ensure that each party to the mediation acts in good faith." 

22 	
[See NRS 107.086(8)(d)]. 

23 
The Court may issue an order imposing sanctions against the beneficiary of the deed of 

24 

25 
	trust or his representative as the court determines appropriate, including without limitation, 

26 requiring a loan modification in the manner determined proper by the court. See NRS 

27 	107.086(5). Basis for sanctions include: (I) failure to attend the mediation; (2) failure to 

28 	participate in the mediation in good faith; (3) failure to bring to the mediation each document 
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required by the statute; or (4) not having the authority (or access to a person with the authority) 

2 	required by the statute. 

3 	
According to NRS 107.086, the Supreme Court is to adopt rules governing the 

4 
procedures of mediation and to ensure that such rules "protect the mediation process from abuse 

5 

6 
and to ensure that each party to the mediation acts in good faith." [Emphasis added; see NRS 

7 
	107.086 (8)(d)]. 

8 	B. 	Nevada Supreme Court Foreclosure Mediation Rules  

9 	Rule 21(1) of the Nevada Supreme Court Amended Foreclosure Mediation Rules in 

existence at the time of the mediation states that "a party to the mediation" may file a "petition 

for judicial review" in district court for "limited purposes." Limited purpose includes a 

determination of bad faith, the enforcement of an agreement made during the mediation, and the 

determination of appropriate sanctions. 

C. Nevada Supreme Court Decisions  

On July 7, 2011, the Nevada Supreme Court released decisions in two foreclosure 

mediation cases; Pasillas v. HSBC Bank, USA, 127 Nev. Adv. Op. 39, 255 P.3d 1281 (Nev. 

2011) and Leyva v. National Default Servicing Corp., 127 Nev. Adv. Op. 40, 255 P.3d 1275 

(Nev. 2011). The decisions require strict compliance by lenders to the foreclosure mediation 

statutes and rules provisions. Violations of the statutes and/or Rules are sanctionable offenses. 

D. Declaratory Judoment  

NRS 30.040(1) states that any person interested under a written contract or other writings 

constituting a contract, or whose rights, status or other legal relations are affected by a statute or 

contract may have determined any question of construction or validity arising under the statute, 

or contract and obtain a declaration of rights, status or other legal relations there under. 

//// 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 	E. 	In iunetive Relief 

	

2 	NRS 33.010 states that an injunction may be granted if "it shall appear by the complaint 

	

3 	
that the plaintiff is entitled to the relief demanded, and such relief or any part thereof consists in 

4 

	

5 
	restraining the commission or continuance of the act complained of, either for a limited period or 

	

6 
	perpetually" or "... the commission or continuance of some act, during the litigation, would 

	

7 
	produce great or irreparable injury ...." 

	

8 
	

F. 	Supplemental Relief 

	

9 
	

NRS 30.100 states "further relief based on a declaratory judgment or decree may be 

	

10 	granted whenever necessary or proper." 

	

11 	 JURISDICTION  

12 
NRS 107.086, the Nevada Supreme Court Foreclosure Mediation Rules, and NRS 

13 

	

14 
	30.040, 33.010 and 33.010 vests this court with jurisdiction over the instant case. 

	

15 
	 STATEMENT OF FACTS  

	

16 
	Petitioner entered into an agreement for the purchase of a home located at 6845 Sweet 

	

17 
	

Pecan St., Las Vegas, NV 89149, on April 21, 2005. See Exhibit "1". The terms of the 

	

18 	Adjustable Rate Note included $269,000 in principal at 5.625% interest over a term of 30 years 

	

19 	
with a monthly payment of $1,260.94 for the first five years. After the first five years, the 

20 
interest rate adjusts every six months with a capped interest rate of 11.625%. Id. The Deed of 

21 
22 Trust was originally in First Horizon's name with MERS as nominee. See Exhibit "2". 

	

23 
	Petitioner has lived in the home continuously since the purchase. 

	

24 
	

Petitioner works in the tourist industry at the MGM Mirage. She was hit particularly hard 

	

25 	by the recession. Petitioner defaulted on her mortgage, after being advised by an employee of 

26 First Horizon that she could not obtain a loan modification unless she was behind on payments. 

	

27 	
Petitioner defaulted and then applied for a loan modification; however, First Horizon ignored all 

28 
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1 	of her requests for modification. Eventually a Notice of Default was recorded and upon notice, 

	

2 	Petitioner elected to participate in the Nevada Foreclosure Mediation Program believing she 

3 would be able to secure an affordable mortgage payment through the mediation program. 

4 
Instead, Petitioner has been through three mediations and is currently in the judicial foreclosure 

5 
6 process. During the judicial foreclosure process Defendant provided the original Note with an 

	

7 
	endorsement clearly different than the endorsement provided at the last mediation, which is the 

	

8 
	

basis of this Petition for Judicial Review. At each foreclosure mediation, different documents 

	

9 
	

have been produced with conflicting entities claiming ownership and authority over the 

10 mortgage. Each mediation resulted in essentially the same outcome by different mediators: no 

	

11 	
proper documentation by beneficiary. Petitioner is filing this Petition for Judicial Review timely 

12 
to preserve her rights, avoid losing this avenue of relief and to stop future abuses of the Nevada 

13 

	

14 
	Foreclosure Mediation Program. A short history of the litigation follows. 

15 Mediation #I: July 19, 2010  

	

16 
	

A Notice of Breach and Default and of Election to Cause Sale of Real Property Under 

17 Deed of Trust was recorded with the Clark County Recorder's Office on March 18, 2010. See 

	

18 	Exhibit "3". The Notice lists Mortgage Electronic Registration Systems, Inc (hereinafter, 

19 "MERS") as Nominee for First Horizon Home Loan Corporation as holder of the obligation. Id. 

20 
Petitioner elected to participate in the Nevada Foreclosure Mediation Program on April 

21 

	

22 
	13, 2010. See Exhibit "4". 

	

23 
	On June 16, 2010, MERS recorded an Assignment of the Deed of Trust with the Clark 

24 County Recorder's Office. See Exhibit "5". The Assignment was dated and notarized May 24, 

25 2010, two months after the recording of the Notice of Default. Id. The document assigns lap 

26 beneficial interest under that certain Deed of Trust" to The Bank of New York Mellon from 

27 
MERS. Id. 

28 
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1 	The mediation took place on July 17, 2010 with MetLife Home Loans as the servicer of 

	

2 	the mortgage. See Exhibit "6" (mediator's statement). The mediator found against MetLife 

	

3 	
Home Loans for failure to provide the proper documents for the mediation. Id. 

4 
MetLife Home Loans filed a Petition for Judicial Review on August 11, 2010 contesting 

5 
6 the mediator's determinations. See Exhibit "7". MetLife Home Loans stated "Counsel for the 

	

7 	Petitioners attended the 07/17/2010 Mediation with copies of the documentation pursuant to the 

8 documentary requirements of the Nevada Foreclosure Mediation Rules..." Id page 3, lines 21 — 

	

9 	23. Further, Counsel stated she had the "requisite authority" to "make loss mitigation decisions 

	

10 	with full force and effect." Id page 4, lines 1-4. After the Petition for Judicial Review hearing, 

	

11 	
Judge Moseley issued his "Findings of Fact Conclusions of Law and Order" on October 1, 2010, 

12 
upholding the mediator's findings of a lack of required documents and a lack of authority. See 

13 
Exhibit "8". 

14 

15 Mediation #2: December 10, 2010 

	

16 
	Quality Loan Servicing recorded a Breach and Election to Sell with the Clark County 

17 Recorder's Office on September 20, 2010 (Ten days before Judge Moseley issued his Order on 

	

18 	the bank's Petition for Judicial Review). Petitioner elected to participate in the Nevada 

19 Foreclosure Mediation program again. A Nevada Foreclosure Mediation was held on December 

20 
10, 2010, and Met Life Home Loans again appeared as the servicer of the loan. 

21 

	

22 
	The mediation resulted in the same outcome as the previous mediation; there was a 

	

23 
	failure to produce documents by the bank and no certification issued. 

	

24 
	Quality Loan Servicing rescinded the Breach and Election to Sell on February 7, 2011. 

25 Mediation #3: October 6, 2011  

	

26 	In late March, 2011 a Breach and Election to Sell was posted on Petitioner's property by Quality 

27 Loan Servicing on behalf of Met Life Home Loans who was still the servicer at that time. 

28 
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I 	Petitioner timely elected to participate in the Nevada Foreclosure Mediation Program. The 

	

2 	mediation was initially scheduled to occur on September 15, 2011, however, counsel for Met 

	

3 	
Life indicated that the servicing of the loan had been transferred to Nationstar Mortgage LLC., 

4 
and requested a continuance. Petitioner's counsel agreed to the continuance and the mediation 

5 

	

6 	
was held on October 6, 2011. See Exhibit "9". 

	

7 	At this mediation, Nationstar Mortgage, LLC presented a copy of the Note, but this time 

8 Counsel provided a copy of an undated endorsement unlike the version of the note produced at 

9 the two prior mediations. See Exhibit "10". The endorsement stated, "Pay to the Order of 

10 Nationstar Mortgage LLC." Id. Nationstar claimed to be the owner and beneficiary of the Note 

	

11 	
at mediation. 

12 
Daniel Marks appeared telephonically on behalf of Nationstar and Attorney Lindsey 

13 

14 
Bennett-Morales of McCarthy & Holthus appeared in person at mediation, in addition to 

	

15 	Petitioner and undersigned counsel, Tara D. Newberry. The mediation resulted in no certificate 

	

16 	being issued. The Mediator's Statement cited a failure of the lender to bring the required 

	

17 	documents. See Exhibit "11". 

18 Judicial Foreclosure: May 4, 2012  

	

19 	
On May 4, 2012, the Bank of New York Mellon et. al. (hereinafter "BONY") filed a 

20 
Verified Complaint for Judicial Foreclosure and Deficiency Judgment of Deed of Trust. See 

21 
22 Exhibit "12". Petitioner filed a Motion to Cancel Lis Pendens and Dismiss Complaint arguing a 

23 lack of standing. BONY then filed an Amended Complaint which included a copy of an 

24 endorsement in blank. See Exhibit "13". BONY subsequently filed a Motion for Summary 

25 Judgment See Exhibit "14" and Petitioner filed an Opposition to the Motion for Summary 

26 Judgment See Exhibit "15". BONY filed its Reply to Defendant's Opposition to Plaintiff's 

27 Motion for Summary Judgment See Exhibit "16" and a hearing was held on the matter. BONY 

28 
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I 	then brought the original Note to the Summary Judgment hearing with an endorsement in blank. 

	

2 	The endorsement in blank produced at the hearing on BONY's motion for Summary 

	

3 	
Judgment directly contradicts the endorsement to Nationstar Mortgage, LLC produced at the 

4 
October 6, 2011 mediation. 

5 

	

6 	
POINTS AND AUTHORITIES 

	

7 	Overview of NRS 107.086 and the Rules  

	

8 	The Nevada Legislature passed Assembly Bill 149 ("AB149") during the 2009 legislative 

9 session. It became effective July 1, 2009. The purpose of the law was to give homeowners and 

	

10 	lenders the opportunity to resolve a potential foreclosure and to discuss alternatives to 

	

11 	
foreclosure. The law, codified in NRS 107.086 seeks to "make foreclosure a remedy of last 

	

12 	
resort." (Hearing on A.13. 149 before the Joint Commerce and Labor Committee, 2009 Leg., 75 th  

13 

	

14 
	Sess., February 11, 2009) (Statement of Barbara Buckley, Speaker of the Nevada Assembly). 

	

15 
	The Supreme Court has adopted rules outlining mediation procedures and protecting "the 

	

16 
	mediation process from abuse and to ensure that each party to the mediation acts in good faith." 

	

17 
	

[See NRS 107.086(8)(d)]. These Rules have been revised five times. The program's 

	

18 	requirements are found in two sources, the law (NRS 107.080 et. al.) and the Nevada Supreme 

19 Court Amended Foreclosure Rules. 
20 

The goal of the statutes and the rules is to bring lenders and borrowers together to review 
21 

	

22 
	available options for the subject property to avoid foreclosure when possible. 

	

23 
	Rule 21(1) of the Nevada Amended Foreclosure Mediation Rules states that "a party to 

	

24 
	the mediation" may file a "petition for judicial review" in district court for "limited purposes." 

25 Limited purposes determining bad faith, enforcing an agreement made during the mediation, and 

	

26 	determining appropriate sanctions. I  

27 

	

28 
	

I  The instant mediation was held October 6, 2011 and therefore, subject to Foreclosure Mediation Rules in existence 
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1 	The non-judicial foreclosure process is governed by NRS 107.080. MRS 107.086 

2 	requires mandatory mediation under certain situations prior to a trustee's exercise of power 

3 under NRS 107.080. NRS 107.086 imposes some specific obligations which include but are not 

4 
limited to: 

5 
1. Requiring the lender to produce the original or certified copies of three 

documents, the note, the deed of trust, and each and every assignment of the 
note and deed of trust. 

a. Additionally, it requires the lender to: 
i. Bring an appraisal or broker's price opinion. 

ii. Provide an estimate of the short sale value. 
iii. Provide the evaluative methodology used to determine whether 

the homeowner qualifies for a modification. 
iv. Offer a proposal to resolve the foreclosure. 

2. It imposes a good faith requirement upon the lender. The lender must 
participate in good faith. 

3. It requires the beneficiary of the note to be physically present and participate 
in good faith. 

This section also gives the Court the power to order a loan modification in the manner deemed 

proper by the Court. Another source of such authority comes from the Nevada Supreme Court 

Amended Foreclosure Rule 21 which states that an aggrieved party may file a Petition for 

Judicial Review. 

The question of whether or not the failure of a lender to fully comply with NRS 107.086 

and the rules, as well as whether non-compliance was sanctionable, was decided in two Nevada 

Supreme Court cases. The Court concluded: 

[T]hat NRS 107.086(4) and (5) and FMR 5(7)(a) 2  clearly and unambiguously 

mandate that the beneficiary of the deed of trust or its representative (1) attend the 
mediation, (2) mediate in good faith, (3) provide the required documents, and (4) 
have a person present with authority to modify the loan or access to such a person. 
Pasillas v. HSBC Bank, USA, 127 Nev. Adv. Op. No. 39, 255 P.3d 1281 (Nev. 

2011). 

	 (continued) 
at that time (See Order Amending Foreclosure Mediation Rules (ADKT No. 435), dated February 16, 2011, 

effective March 1, 2011). 

2  Refers to the FMR in effect at the time of the Pasillas' mediation; Rule 10 and 11 in the FMR 

rules in effect at the time of the mediation. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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2 

3 

4 

5 

6 

Here, we again conclude that, due to the statute's and the FMRs' mandatory 
language regarding documents production, a party is considered to have fully 

complied with statute and the rules only upon production of all documents 
required. Failure to do so is a sanctionable offense, and the district court is 
prohibited from allowing the foreclosure process to proceed. Leyva v. National 
Default Servicing Corp., 127 Nev. Adv. Op. No. 40, 255 P.3d 1275 (Nev. 2011). 

The Court determined, "...that NRS 107.086 and the FMRs necessitate strict compliance." Id. 

Although recommending sanctions is within the purview of the mediator, it is the district court 

8 which must impose any sanctions. Especially when the discovery of fraudulent documentation is 

	

9 	discovered after the mediation. This court has the power to determine the amount of sanctions. 

I. The Endorsement Provided at the October 6, 2011 Mediation was Fabricated and 
Shows the Banks Failure to Attend the Mediation in Good Faith.  

	

12 	Foreclosure Mediation Rule 21(1) (hereinafter "FMR"), effective as of the time of this 

mediation, states that "[a] party to the mediation may file a petition for judicial review with the 

district court in the county where the notice of default was properly recorded. A hearing shall be 

held... for the limited purposes of determining bad faith... and determining appropriate 

sanctions ..." (emphasis added). 

Here, Nationstar Mortgage, LLC intentionally provided a false endorsement of the Note 

at the mediation and claimed the Note was a copy of the original in order to deceive Petitioner 

and Mediator after failing to fulfill the FMP requirements in the previous mediations. This was 

the third mediation for the same loan and the legal representation was provided by the same law 

firm at each mediation. Nationstar Mortgage, LLC provided the false endorsement and claimed 

it was the owner of the Note in order to perpetrate a fraud on the mediator and the Nevada 

Foreclosure Mediation Program. 

a. This Petition is Timely Filed 

	

27 	The FMP rules state that a Petition for Judicial Review "shall be filed within 30 days that 

	

28 	the party to mediation received the Mediator's Statement." See FMR 21(2). In this case, the 
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breach of the rules and the fraud committed against Petitioner was not known until the day of the 

hearing on the Motion for Summary Judgment. Petitioner was unaware of the documented fraud 

and bad faith committed by lender and beneficiary. When this issue was brought up by 

Petitioner, BONY cited FMP Rule 19: 

All documents and discussions presented during the mediation shall be deemed 
Confidential and inadmissible in any subsequent actions or proceedings, except 
in an action for judicial review according to these rules. In that case, non-
privileged evidence submitted for mediation is discoverable to the extent 
that it is relevant to a determination of bad faith, enforceability of agreements 
made between parties within the Program, including temporary agreements, and 
appropriate sanctions pursuant to NRS Chapter 107, as amended. See Exhibit "16". 

BONY also claimed 101 of this documentation and discussion is confidential and inadmissible 

because this is not an action for judicial review. As a result, under no circumstances can 

Defendant statements or arguments concerning mediation be considered here." Id page 3, lines 5 

- 7. BONY argued that the endorsement was provided at mediation, that everything at mediation 

is confidential and, at the same time, argued the proper forum to argue over fraudulent 

documentation at a mediation is exclusively in an action for Petition for Judicial Review. 

BONY wants to utilize the Nevada Foreclosure Mediation Rules as both a sword and a 

shield. A sword, in order to provide fraudulent documentation without repercussion, and a 

shield, to claim that because those documents were provided at the mediation, the documents, no 

matter how flawed, cannot be questioned later. 

FMP Rule 11(1), in effect at the time of the mediation, states that parties to the mediation 

shall exchange documents 10 days prior to the mediation. "These documents, at a minimum 

shall include the following, outlined in Rules 11.2, 11.3 and 11.4." Rule 11(3)(a) is the rule on 

mortgage documents, requiring, among other documents, the original or a certified copy of the 

note and each endorsement. The Defendant provided the note and fraudulent endorsement at the 

mediation instead of 10 days prior to the mediation, as required by the Rules. The Defendant 
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then argued that because it did not follow the rules but produced the documents at the mediation, 

it should be allowed to claim the documents are confidential. The documents required prior to 

the mediation are not confidential and producing them late doesn't magically make them 

confidential. 

Petitioner was unaware of the fraud until the hearing on BONY's Motion for Summary 

Judgment. It was not possible for Petitioner to file a Petition for Judicial Review within 30 days 

of the Mediator's Statement because Petitioner was not aware of fraud. However, once 

Petitioner was shown the true endorsement, Petitioner drafted this Petition for Judicial Review 

requesting sanctions against Defendant. FMP Rule 21(2) is met because Petitioner is filing this 

Petition within 30 days of the discovery of the breach of the rules. 

b. Defendant Should Be Sanctioned for Bad Faith and Fraudulent Documentation  

The beneficiary failed to provide Petitioner and the mediator with the statutorily-required 

documents under NRS 107.086(4) prior to the mediation and when the documents were produced 

at the mediation, a fraudulent document was provided and as a certified copy of the original Note 

and endorsement. The failure to provide all of the required documents and providing a 

counterfeit endorsement must be deemed an intentional violation of NRS 107.086 and the FMP 

Rules. As this was the third mediation, Nationstar Mortgage, LLC, MetLife Bank, and/or First 

Horizon knew the rules of mediation, knew what documents were required to be exchanged and 

brought to the mediation, and knew the documents provided were false/altered reproductions of 

the real documents. 

"In Pasillas we held that if a party fails to (1) provide the required documents, or (2) 

either attend the mediation in person or, if the beneficiary attends through a representative, that 

person fails to have authority to modify the loan or access to such a person, the district court is 

required to impose appropriate sanctions." Leyva v. National Default Servicing Corp., 127 Nev. 
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3 

1 	Adv. Op. No. 40, 255 P.3d 1275, 1278 (Nev. 2011) (citing Pasillas v. HSBC Bank, USA, 127 

2 	Nev. Adv. Op. 39, 255 P.3d 1281 (Nev. 2011)). 

4 
"We interpret NRS 107.086(5) to mean that the commission of any one of these four 

statutory violations prohibits the program administrator from certifying the foreclosure process 

to proceed and may also be sanctionable." Pasillas, 127 Nev. Adv. Op. 39, 255 P.3d at 1286. 

7 	"The nature of the sanctions imposed on the beneficiary or its representative is within the 

8 discretion of the district court." Pasillas,  127 Nev. Adv. Op. 39, 255 P.3d at 1287. 

9 When the court is considering factors for sanctions, certain mediation specific factors 

should be considered. See Pasillas 127 Nev. Adv. Op. 39, 255 P.3d 128. The list is not 

nonexhaustive but should include: "whether the violations were intentional, the amount of 

prejudice to the nonviolating party, and the violating party's willingness to mitigate any harm by 

continuing meaningful negotiation." Id. 

The violation of the rules and the attempt to deceive the FMP through the use of a fake 

endorsement in order to prejudice the mediation were intentional. This was not their first 

mediation. The use of the counterfeit endorsement gave Nationstar Mortgage, LLC the authority 

to deny the Petitioner a true opportunity to obtain relief from foreclosure which is the entire 

purpose of the mediation. Nationstar Mortgage, LLC refused foreclosure relief to Petitioner and 

later filed a Judicial Foreclosure. 

These are intentional violations of NRS 107.086 and the FMP rules. The use of 

fraudulent documents to avoid true participation in the Nevada Foreclosure Mediation Program 

is egregious behavior. These violations are sanctionable and Defendant should be heavily 

sanctioned. The appropriate amount for sanctions is determined by this Court. Sanctions can be 

strictly monetary, a loan modification, or whatever the Court determines is a just amount to stop 

any further abuse of the mediation program. 
28 
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CONCLUSION 

Defendant failed to comply with the NRS 107.086 or the rules governing the Foreclosure 

Mediation process. The intentional presentment of the fraudulent endorsement is a sanctionable 

offense. The bad faith introduction of the endorsement is egregious and sanctions should be 

enforced. 

WHEREFORE, Petitioners pray that: 

1. The Court review the record and hold an evidentiary hearing to determine the 

appropriateness of imposing sanctions pursuant to NRS 107.086; 

2. The Court find the Lender and Beneficiary provided fraudulent documentation at 

the mediation; 

3. The Court find that the Lender and Beneficiary failed to strictly comply with the 

NRS and FMR; 

4. The Court issue an injunction staying all other litigation pending the outcome 

here; 

5. After review, the Court order Nationstar Mortgage, LLC and the beneficiary to: 

a. Void all interest, late fees, and ancillary fees accrued and compounded since 

October 6,2011; 

b. Review Petitioner for a loan modification 

c. Award Petitioner attorney's fees and costs to be imposed on Nationstar 

Mortgage, LLC 3; 

3  Plaintiffs are entitled to an award of attorney's fees and costs. In Miller v. Wilfong, 121 Nev. 619, 622, 119 P.3d 
727, 729 (Nev., 2005), the Supreme Court of Nevada held that, "... awards of attorney's fees to pro bone counsel 
are proper, provided a legal basis exists and proper factors are applied in making the award." The proper factors to 

be applied are the qualities of the advocate, the character and difficulty of the work performed, the work actually 
performed by the attorney, and the result obtained. IL at 623, 730 (Citing Brunzell v. Golden Gate National Bank, 

85 Nev. 345, 455 P.2d 31 (Nev., 1969)). 
In addition to Miller, ample authority exists to support this request for attorney's fees. 121 Nev. at 622. A 

non-profit, private legal services organization which represents person who would otherwise receive no legal 
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d. Issue sanctions against the Lender and Beneficiary appropriately to ensure the 

presentation of fraudulent documents is not an acceptable practice for lenders 

and beneficiaries. 

DATED this _18th 	day of_ July , 2013. 

Respectfully Submitted by: 

CONNAGHANINEWBEFtRY LAW FIRM 

/s1 Tara D. Newbeny 
TARA D. NEWBERRY, ESQ. 
Nevada Bar No. 10696 
7854 W. Sahara Ave. 
Las Vegas, Nevada 89117 
Attorney for Petitioner 

LEGAL AID CENTER OF 
SOUTHERN NEVADA, INC. 

/s/Venicia G. Considine 
VENICIA G. CONSIDINE, ESQ. 
Nevada Bar No: 11544 
LEGAL AID CENTER OF 
SOUTHERN NEVADA, INC. 
725 E. Charleston Blvd. 
Las Vegas, NV 89104 

	 (continued) 
assistance can receive an award of attorney's fees in a civil rights class action where, although the organization is 
funded to a substantial extent from public funds, it exercises independent judgment in performing its legal 
function. Palmer v. Columbia Gas of Ohio. Inc., 375 F.Supp. 634 (N.D. Ohio 1974). Attorney's fees are routinely 

awarded to legal services, pro bono, or other nonprofit legal organizations every day. age, e.g., Blum V. Stenson, 
465 U.S. 886, 104 S.Ct. 1541,79 L.Ed.2d 891 (1984); Washington v. Seattle School Dist. No. 1 458 U.S. 457, 102 

S.Ct. 3187,73 L.Ed.2d 896 (1982); Dennis v. Chang, 611 F.2d 1302 (9th Cir. 1980); Holley v. Lavine, 605 F.2d 638 

(2nd Cir. 1979). It is well settled that attorney's fees under 42 U.S.C. § 1988 are not barred merely because counsel 

"is a legal services organization providing free legal representation." Dennis,  supra, 611 F.2d at 1304. Accord: 

Blunt, supra, 465 U.S. at 894, 104 S.Ct. at 1547. See al o: Washington, 458 U.S. at 488 ii. 31, 102 S.Ct. at 3204 n. 
31 (courts "have held with substantial unanimity that publicly funded legal services organizations may be awarded 

fees"). 
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VERIFICATION  

1, CATHERINE RODRIG131 : 7... am the Petitoner in the above-efflitled action: that I have 

read The foregoing document and am cotopetent to testify that the contents are true of my own 

knowledge except for those matters stated therein OD Information and belief:. and, as to those 

Twitters, I believe thew to he true. 
5 

'6 

7 

8 	Date 

.2 • 

Siiat ut'e.'of Petit:1 .61'1er .('AtHEIUNI :A01)RICIIIJEZ 

9 

10 	Pursuant to NRS 51045: 

11 	
''1 declare under penalty of perjury under the law of the State of Nevada that the 

21 

24 

foregoing 1..4:ruc,- . and eom.i.t. 
A 

rxi:outed on jUly 
, 	

• 

‘\. 	•: 	4 

Signal:13x—  't " 

\ C,P 

Print - Name 

N.1t)iikFiY Puf3LiC 

CAW 

GEM ROBIN:iON 
knxgrm -1; v-otz 	'411.4 e 

1 -5 
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17 
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26 

27 
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PP:117110N FOR It 1)R 	REV] ENV. on the fo1l0k ,..ing indiviidna1s by d.epositing tr.ue and 

correct. copies .thereoti with postage: prepaid, in the United States mail at Las Vegas, 'Nevada, 

addressed as fbliows:' 

7 

8 

9 

Lindsev fiennea Morales, Esq. 
c/a McCarthy :11.oltntis 
9510 W. Sahara Avenue Suite 110 
Las Vegas, NV 89117 

Certified -Mail 

Quality „Loan Service Corp. 	 Certified Mail 
2141 5 Avenue 

11 
	San Diego, CA 921 01 

13 

14 

16. 

17 

Foreclosure Mediation Ptograin 
Attn: Program Administrator 
200 Lo‘ is Avenue_ 17 th  floor 
1:as Vegas. NV 89101 

Nlea...ifc.! Home L.oans 
4000 Horizon Way 
Irving, TX 75063 

NationStar 
350 Highland Drive 
Lewisville, 'EX 75067 

Certified :Mail 

-Certified Mail 

Certified Mail 

I. i 
I declare tinder penalty of perjury under Oe laws orthe UtiWed S tes nf America 

	

that the foregoing . .i:;.true.and correct 	\ ......-, ,...N 

	

Bv: 	'4\ 
A n  1srip ove ,. 
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24 

25 

26 
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the' foretwint4 .documents. .described as VERIFIED 
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'"?'"".■ 
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of Connaghan Newberry Law Firm 
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SOLA 
Venicia Considine, Esq. 
Nevada Bar No. 11544 
LEGAL AID CENTER OF 
SOUTHERN NEVADA, INC. 
725 E. Charleston Blvd. 
Las Vegas, NV 89104 
Telephone: (702) 386-1070x 1452 
Facsimile: (702) 388-1642 

Attorney for Plaintiff Catherine Rodriguez 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CATHERINE RODRIGUEZ, 
Case No. 

Plaintiff, 

VS. 

THE BANK OF NEW YORK MELLON F/K/A THE BANK OF 
NEW YORK AS TRUSTEE FOR THE HOLDERS OF THE 
CERTIFICATES, FIRST HORIZON MORTGAGE 
PASS-THROUGH CERTIFICATES SERIES FHAMS 
2005-AA5, BY FIRST HORIZON HOME LOANS, A DIVISION 
OF FIRST TENNESSEE BANK NATIONAL MASTER 
SERV10ER, IN ITS CAPACITY AS AGENT FOR THE 
TRUSTEE UNDER THE POOLING AND SERVICING 
AGREEMENT, 

Defendants. 

Dept. No. 

STATEMENT OF LEGAL AID 
REPRESENTATION 

(PURSUANT TO NRS 12.015) 

a Filin Statement: 
	Plaintiff/Petitioner 

	Defendant/Res ondent 

STATEMENT 

CATHERINE RODRIGUEZ, has qualified and been accepted for placement as Pro Bono clients or as direct client 
of LEGAL AID CENTER OF SOUTHERN NEVADA, INC.,  a nonprofit organization providing free legal assistance to 
indigents, and is entitled to pursue or defend this action without costs, including filing fees and fees for service of writ, 
process, pleading or paper without charge, as set forth in NRS 12.015. 

Dated .  July 18 2013 

VENIC1A CONSIDINE, ESQ.  
Printed Name of Legal Aid Center of S.N., Preparer 
Nevada Bar No.: 11544  

Is! Venicia Considine. Esq.  
Signature of Legal Aid Center of S.N. Preparer 

Submitted by: 
LEGAL AID CENTER OF 
SOUTHERN NEVADA, INC. 
725 East Charleston Blvd. 
Las Vegas, Nevada 89101 
Phone: (702) 386-1070 
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IREDACTED I 

ADJUSTABLE RATE NOTE 
(LIBOR Six-Month Index (As Published In The Wall Sired Journal). Rate Caps) 

TUB NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST RATE 

AND MY MONTHLY PAYMENT. THIS NOTE LIMITS THE AMOUNT MY INTEREST RATE CAN 

CHANGE AT ANY ONE TIME AND THE MAXIMUM RATE I MUST PAY. 

Apria 21att, 2005 
	 BIOIDERSON 

	 ISIEVADA. 

L 	. fOatel 
	 ICItyl 

	 [Scam 

S045 MOW MAR STRWX, MIS =MB, Newnan 89149 

pnosnyenarms) 
I hereby certify that this is a 
true and exact 	py of the 
originaL Old 	tic Tide 

BORROWER'S PROMISE TO PAY 

in return for a loan that I have received, I promise to pay U.S. $ 

"Prixipal"), plus bluest, to the order of Lender, Lender is 
FT.itsT HortY2oN stOmB LOAN COMPORATIoN. 

will stake all payments under this Note in the form of cash, check or money order. 

I understand that Lender may transfer this Note. Lender or anyone who takes this Note by transfer and who is entitled to 

receive payments tinder this Note is called the 'Note Holder.' 

2. INTEREST 
Interest will be charged on unpaid Pitielp4 until U full amount of Principal has been paid. I will pay interest at a yearly 

rate of 	5.625 	 %. The Interest rate I will pay may change in accordance with S=tion 4 of this Nom. 

The intetest rate required by this Section 2 and Section 4 of this Note is the rate I will pay both before and after any 

default described in Section WE) of this Note. 

3. PAYMENTS 
(A) Time and Place of Payments 
I will pay Principal end interest by making a payment every month. 

I will make my monthly payments on the first day of each month beginning an aun° 1" • 2005  

I will make Use payments every numith until I have paid all of the principal and interest and any other charges 

described below that I may owe under this Note. Each monthly payment will be applied as of its scheduled due dale and will be 

applied to interest before Primipal.11, cui May let, 2035 	
5tjowe arnotutts tinder this 

Not I will pay those amounts In full an that date, which is called the 'Maturity Data.' 

	

I will make toy monthly payinems at 	9° BOX  609  
mamas, TN 311101 

oral n different place if required by the Note Holder. 

(It) Amount of My Initial Monthly Payments 

Each of my initial monthly payments 
,260.94 

ents will to in the amount of U.S. $ 	 . This amount 

may change. 
(C) Monthly Payment Changes 
Changes in my monthly payment will reflect changes in the unpaid Principal of my loan and in the interest rate that I insist 

pay, The Note Holder will determine my new Interest rate and the changed amount of my monthly payment in accordance with 

Section 4 of this Note. 

MULTISTATE ADJUSTABLE RATE NOTE - UBDEI six-MONTH INDEX (AS PUBLISHED III 7Ird WALL STFIT JounNAL). 

Shuio Fanity - Fannie Muer UNIFORM INSTRUMENT 

(gkesahl tato 	 Form UZI 1/01 
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• 	REDACTED 

4, INITREST RATE AND MONTHLY PA.YMEN'T CHANGES 

(A) Change Dates 
The laterest rate I will pay may change on the first day of /play, 2010 	 , and on that day every 

6th month thereabn. Each date on whirl my interest rate could change is called a "Change Date.' 

(B) The Index 
Beginning with the first Change Date, my interest sale will he hued on an Index. The Index is the avenge of interbank 

offered rates for six month U.S. dollar-denemlaared deposits In the London market ("LIBOR"), as published in The Wall Street 

Journal. The most resent Index figure available as of the first bigness day of the month immediately preceding the month in 

which the Change Date occurs is called the "Current Index." 

If the Index is no longer avertable, the Nate Holder will choose a new Index that is based upon comparable information. 

The Note Holder will give um notice of this choice. 

(C) Calculation of Changes 
Before each Change Date, the Note Holder will calculate my stew thIerest rare by adding 

Two .ablia 02313-0110z1z0 • 	 percentage points ( 	2.250 	 %) to the Current 

hider. The Note Holder will then round the result of this addition to the ne a rest one-eighth of cam per-enrage point (0.125%). 

Subject to the limits stated in Section 4(0) below, this rounded amount will he my new interest rate until the next Change Date. 

The Note Holder will firest determine the amount of the monthly payment that would be sufficient to repay the unpaid 

Printpal that] am expected to owe at. the Change Date in full on the Maturity Date at my tele interest rate in subsianthilly equal 

payrrens. The result of this calculation will be the new amount of my monthly mama. 

(/)) Limns on Interest Rate Changes 
The Interest rate f am required to pay at the first Change Date will nor be greater than 	Li .62 

or less than 	2 .250 	 %. Thereafter, my Interest nue will never be Increased or decreased on any single 

Change Date by ntore than TWO & 00/100 	 percentage pings) ( 	2.00 	96) 

from the rate of interest 1 have been paying for the preceding 	6 	months. My Interest me will never be greater 

than 	11.625 
(E) Effective Date of Changes 
My new interest rate will become effective on each Change Date. I will pay the amount of nay new monthly payment 

beginning on the first monthly payment date rifler the Change Date until the amount of my monthly payment changes again. 

(fr) Notice of Changes 
The Note Holder will deliver or mail to me a notice of any changes in any interest rate and the aroma of nay monthly 

carat= before the effective date of any change. The notice will include Information required by law lobe given to toe and also 

the title and telephone =bet of a person who will answer any questinn I may have regarding the notice. 

5. BORROWER'S RIGHT TO PREPAY 
I have the right in make payments of Prizeipal at any time bac= they are due. A payment of Principal only is blown as a 

'Prepayment.' When I ranks a Prepayment. I will cell the Note Holder in writing that I am doing so. tansy not dmignate a 

payment as a Prepayment ill have not made all the monthly payments che under this Note. 

I may make a full Prepayment or partial Prepayments without paying any Prepayment charge. The Note Holder will use 

my Prepayments to reduce the amount of Principal that I owe under this Note. However, the Note Holder may apply my 

Prepayment to Ote accrued and unpaid interest on the ?repayment amount before applying my Prepayment to reduce the 

Principal amount of this Note. if I make a partial Prepayment, them will be no changes in the due dales of my monthly 

payments unless the Note Holder agrees In writing In those changes. My partial PrepayMent may reduce the amount of my 

monthly payments after the first Change Date following my partial Prepayment, However, any reduetion due to my partial 

Prepayment may be offset by an interest rate increase. 

6. LOAN CHARGES , 
If a law, which applies to this loan and which sets maximum loan charges, is finally Interpreted so that the interest or other 

loan charges collected or to be colletted in cormectIon with this loan exceed the permitted limb. them (a) any tacit loan charge 

shall be reduced by the amount necessary to reduce the charge to the permitted limin and (b) any sums already collected from 

me that exceeded permitted limits will be refunded to me. The Note Holder may choose to make this ratted by reducing the 

Principal I owe under this Note or by snaking a direct payrnent to am. If a refund reduces Prircipal, the rednelion will be treated 

as a partial Prepayment. 

Cp2;43;313N torto) 	 D,n,t 13'4 
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• 	• 	REDACTED 

7, BORROWER'S FAILURE TO PAY AS REQUERED 

(A) Late Charges for Overdue Payments 

If the Note Holder has not received the full amount of any mom* payme-ns by the end of 15  

calendar days leer the date it is doe, I will pay a late charge to the Nate Holder. The =arta of the charge will be 

S.00 	 oErny overdue paymezu of pricelpal and interest. I will pay this late charge prompdy but 

only care on each late payment- 
(B) Default 
III do not pay the full amount of each monthly payment on the dam It is due, I will be in  default. 

(C) Notice of Default 
If I am in defeelt, the Note Helder may send rrie a written notice telling on that if I do not pay the overdue amount by a 

certain date, the Note Holder may require roe to pay immediately the MB amount of Principal that has not been paid and all the 

interest that I owe on that amount, That date niust be at least 30 days after the date on which the notice is mailed to me or 

delivered by other means. 
(D) No Waiver By Note Holder 
Even if, at a time when I am in default, the Note ffolder does not require me to pay hantediavely itt 1141 as described 

above, the Note Holder will still have the right to do so if I arn in default at a later thee. 

Payment of Note Hokleett Costa and Expensee 

the Note Holder has resulted me to pay immediately in full as described above, the Note Holder will have the right to 

be paid back by me for all of its oasts and expenses in enforcing this NOIE to the extent not prohibited by applicable law. Those 

expenses include, for example, reasonable attorneys' fees. 

8. GIVING OF Naricps 
Unless applicable law requires a different method, any notice that must be given to rue under this Note will he given by 

delivering it or by mailing it by first class mail to me at the Property Address above or at a different address if 1 give the Note 

Holder a notice of my different address. 
Unless the Note Holder requires a differ= method. any notice that must be given to the Note Holder under this Note will 

be given by malting it by first class mail to the Note Holder at the address stated iii Section S(A) above or at a different titidirss 

ii i arti given a notice of that different address. 

9. OBLIGATIONS OF PERSONS UNDER THIS NOFE 

If more than one person signs this Note, each person is fully and personally obligated to keep all of the promises rude in 

this Note, including the promise to pay the full amount owed, Any person who Is a guarantor, surety or endorser of this Nom is 

also obligated to do these things. Any person who takes over these obligations, including the obligations of a guarantor, surety 

or endorser of this Note, is also obligated to keep all of the promises made in this Note, The Note Holder may enforce its rights 

under this Note against each person MO) Heftily or against all of us together. This means that any one of us may be required to 

pay all of the amounts owed under this Note. 

M. WAIVERS 
and any other person who has obligations under this Nom waive the rights of Presentment and Notice of Dishonor. 

'Presentment" means the right to require the Note Holder to demand payment of amounts due. w Notice of Dishonor' means the 

right to require the Note Holder to give notice to other persons that amounts due have not been paid. 

IA. UNIFORM SECURED NOTE 
This Note is a uniform histruneent with liatimel variations In scam jurisdictions. In addition to the protections given to the 

Nom Holder wader this Note, a Mortgage, Deed of Trust, or Security Dried (the 'Security Instrument'), dated the same date as 

this Note, protects the Note Holder Learn possible losses that might result if 1 do not keep the promises that! nuke in this Note, 

Thu Security lament:ea describes bow and trader what conditions I may be required to make immediate payment in full of all 

amounts I owe under this Note, Some of those conditions read as follows: 



WITNESS THE HAND( -AND S L(S) OF THE T,J NDERS1GNED. 

	 (Seal) 	 (Seal) 

	

Zommer 	 -Borrower 
tVrEzattre  llzo 

(Pave 4 of 6) 

• 	• 	REDACTED 

Transfer of the Proper(' or a Beneficial Interest In Borrower. As used in this Section 1. Itaerest in the 

Property' means any legal or beneficial interest In the Property. briuging, but not limited to, these beneficial 

interests transferred in a bond for deed, contract for deed, installment sake contract or escrow agreement, the intent 

of Which is the transfer of tide by Borrower at a future date to a perehaser. 

If all or any part of the Property or any lamest in the Properly is sold or transferred (or If Borrower is not a 

natural person and a beneacial interest in Borrow= is sold or transferral) without Lender's prior written consant. 

Lender may require immediate parrusra in full of all SUM5 secured by this Security instrument However, this option 

shall not be exercised by Lender if such exercise is prohibited by Applicable Law. Leader also shall not exercise this 

option if: (a) Borrower causes to be submitted to Lender information inquired by Leader to evaluate the threaded 

transferee as if a new loan were Wing made to the transferee; and (b) Lender reasonably determirra that Lender's 

security will not be Impaired by the loan assumption atut that the risk of a breath of any covenant or agreement in 

this Security instrument is acceptable to Lender. 
To the extent permitted by Applicable Law, Lender may charge a reaumable fee as a condition to Lender's 

consent to the loan assumpdon. Lender also may require the transferee to sign an assamption agreement that is 

acceptable to Lender arid that obligee= the transferee to keep all the promises and agreements made in the Note and 

In this Security Instrument. Borrower will continue to be obligated under the Note and this SeCurity Instrument 

unless Lender releases Borrower in wridAg. 
If Lender exercises the option to require immedlate payment in full. Lender shall give Borrower notice of 

nceeleration, The notice shall provide a period of rot less than 30 days from the date the notice is given in 

accordance with Section IS within which Borrower most pay all sums secured by this Security Instrument. If 

Borrower fails to pay these sums prior to the expiration of this period. Lender may invoke any remedies permitted by 

INS Stark)/ Instrument without further notice or demand on Borrower. 

	 (Seal) 	 (Seat) 

	

-Borrower 	 -Borrow= 

	 (Seal) 	 (Seal) 

	

Aorrouror 	 -Ma:rower 

	 (Seal) 	 (Seal) 

	

-Borrower 	 aurower 

XIV Original CNN 

ari) 3381.1 (tOiet 	 Pa. e54 
	 Vorm ao lm1 
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REDACTED 

INTEREST ONLY ADDENDUM 
TO ADJUSTABLE RATE NOTE 

TECIS ADDENDUM is nuale this 234e day of eerril 	 • 2005, and is Incorporated into 

and intended to form a part of the Adjustable Rate Note (the "Note") dated tlie same date as this Addendum 

executed by the undasigned and PaYabie to FTRST HORIZON 3011I LOAN CORPORATION 
(the "Lonkr"). 

THIS es.DDENDUM supereedes Section 3(A), 3(B), 4(C) and 7(A) of the Note. None of the other provisions of 

the Note are changed by this Addendum. 

3. PAYMENTS 
(A) Time and Place of Payments 
I will pay interest by making payments every month for the first 	.2O  payments (the "Interest 

onv eerier) in tire amorm sufficient to pay interest as It acmes. I will pay priacipal and interest by 

making payments every month thereafter for the next 240 payments in an amount sufficient to fully 

amortize the outstanding principal balance of the Note at the end of the Interest Only Period over the 

remaining term of the Note in equal monthly payments. 

[will make my monthly payments on the first day of each month beginning on amnia Lot, 

2205 . 1 will make these payments every month untll I have paid all of the principal and interest and 

any other charges described below that I may owe under this Nate. Earl monthly payment will be 

applied as of its scheduled due date and will be applied to interest before principal. If, on eday 

Lat e  2035 	, t sell owe amounts under this Note, I will pay those amounts in full on that date, 

which is celled the "Maturity Date. 
I will make my payments at Po BOX 309, tionsma B. TN 3 8102. 

, or at a different place if required by the Note Holder. 

(B) AMMAlt of My Initial Monthly Payments 

Each of my initial raonthly payments will he in the =own of U.S. $ x, o .94. This payment 

amount is based on the original principal balance of the Note. This payment amount may change. 

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES 

(C) Calculation of Changes 
Before each Change Date, the Note Holder will calculate my new interest rate by aiding 

TWO AND ONN - CRIARTER 	 percentage points (2. 2SO 91) to the Current Index, 

The Note Holder will then mead the result of this addition to the nearest oneeelghth of one percentage 

point (0.125%). Subject to the limits stated in Section 4(D), this rounded amount will be my new interest 

rate until the next Change Date. 
During this Interest. Only Period, the Note Holder will then determine the amount of the monthly 

payment that would be sufficient to repay accrued interest. This will be the amount of my monthly 

payment until the earlier of the next Change Date or the end of the Interest Only Period unless I make a 

voluntary prepayment of principal during such period. If I make a voluntary prepayment of principal 

during the Interest. Only Period, my payment amount for subsequent payments vele be reduced to the 

amount necessary to pay interest on the lower principal balance. At Me end of the Interest Only Period 

and on each Change Dale thereafter, the Note Holder will determine the amount of the monthly payment 

that would be sufficient to repay in full the unpaid principal that I am exp=ed to owe at the end of the 

Icemen Only Period or Change Date, as applicable, In equal monthly payments over the remaining terra 

of the Note. The result of this calculation will be the now amount of my monthly payment. After the 

end of the Interest Only Period, my payment amount will not be reduced duple voluntary prepayments. 

interest Only Addendtun to Note 
	 Page I of 2 	 PHE.DSIT 
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• 	• 	REDACTED 

7. BORROWER'S FAILURE TO PAY AS REQUIRED 

(A) Late Charge for Overdue Payments 
If the Note 1-bidet has not received the full amount of ray monthly payment by the end of 15 

calendar days afte.r the dine it is dae, I will pay a late charge to tbe Nate Holder, The amount of the 

charge will be 5.00 % of ray overdue payatent of interest, during the Period Id= ritY PaYuleni Is 

Interest only, and of principal and interest thereafter. I will pay this late charge promptly but only once 

an each late payment. 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Addendum. 

Date 	
Date 

. Date 
	 Date 

Date 
	 Date 
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Assessor's Parcel Number: 
Countyr 125-20-212-037 City' 

Return To: 
FRELC - POST CLOSING MA/L ROOM 

1555 W. WALNUT HILL IX. 0200 b1c 6712 
IRVING, Tx 75038 
Prcpm-MRT FIRST HORIZON HONE LOAM CORPORATION 

MENIMERNINEMIli 
20050427-0003843 

Fee: $38.84 
NiC Fee: 

04(2712085 	14:81:32 
120058077114 
Requester: 

OLD REPLBLIC TITLE CORRY OF EWA 

Frances Deane 	PRO 
Clark County Recorder 	Pus: 23 

7375 PRAIRIE FALCON DR STH 120 

LAS VEGAS, NV 89125 
RaeovilnOcovesiod-Ar 
FIRST HORIZON ROHS LOAN CORPORATION 

4000 HORIZON WAX 
IRVING, TX 75063 	 te-f 
---5-7-144235-2 6111-2ce Al"ve. This Liae FwItec°rding Datal  'REDACTED 

"Debit  'jr "f"kijd"ri"  
MIN 	10000520063 3345205 

DEFINITIONS 
Words used in multiple sections of this document are defined below and other words arc debncd in Sections 
3, 11, 13, 18, 20 and 21. Certain roles regarding the usage of words used in this document are also provided 
in Section 16. 
(A) "Security Instrsmunt" means this document, whicit is dated April 21st, 2005 
together with all Riders to this document. 
(B) "Borrower °  is 
CATHERINE RODRIvuEZ , Am Unmarried Woman 

Borrower is the uustor under this Securhy instrument 
(C) "Lender" Is EentET HORIZON' BONE LOAN CORPoRATION 

Lender is a conFOKATION 
organized and existing under the laws of Ism STATE OF KANSAS 

NEVADA-Single Family-Fannie Mae/Freddle Mac UNIFORM INSTRUMENT 	Form 3029 1101 
WITH KERS 

-6A(NV) (0307) 
Page.°  1 of 15 (,.1/4-  :e.-- 	1111111111111 VMP Mortgage Solutions (800)521-7291 
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I enet"r's  address is 4000  Horizon Way, Irving, Texas 75 0 63 

(D) "Trustee" is OLD REPUBLTC TITLE 
140 N. STRIVANIS ST ., BENDErasoir, liar 8 9 0 7 4 

(E) "NIERS" is Mortgage Electronic Registration Systems, Inc. NIERS is iseparsie corporation that is acting 

solely as a 110n3±ftee for Lender and T aaatar's  successors and assigns. MERS is the beneficiary under this 

Security Instrument. MIMS is organized and existing under the laws of Delaware, and has an address and 

tacplume number of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS. 

(F) "Note" means the promissory note signed by Borrower and dated April 2 lut, 2005 

The Note states that Borrower owes lender 
Two HDNDRED SIETY NINE TEONSitatia a 00/100 	 Dollars 

(U.S. $ 	2 6 9, 00 . 00 )plus interest. Borrower has promised to pay this dela in regular Periodic 

P-ayinents and to pay the debt in full not later than. aiAX I, 2 03 5 

(G) "Property' means the property that is described below under the heading 'Transfer of Rights in the 

Property." 
(11) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and laze charges 

due levier the Note, and all sums due under this Security Instnnuent, plus interest: 

(I) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following 

Riders are to be executed by Borrower (check box as applicable): 

FEI  Adjustable Rate Rider 
El Balloon Rider 
ri VA. Rider 

CcarIoninitan Rider 	 Second Home Rider 
Flamed Dal/Develop:neat Rider 	1-4 Family Rider 

El Biweekly Payment Rider 	 Other(s) (specify) 

(3) "Applicable Law" means all controlling applicable federal, stale and local statutes, regulations, 

ordinances and administrative rules and orders (that have the effect of law) as 'well as all applicable final, 

con-appealable judicial opinions. 
(IQ "Community Association Dues, Rees, and Assessments" means all dues, fees, assessments and other 

charges that are imposed on Borrower or the Property by a comlaminium alsociation , homeowners 

association or similar organization.. 
(L) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by check, 

draft, or shadier paper instrument, which is initiated through an electronic pennirial, telephonic lumen:sent, 

computer, or magnetic tape so as to order. instruct, or authorize a financial institution to debit or credit an 

amount. Such term includes, but is not limited to, point-of-sale transfers, automated teller machine 

transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse transfers. 

(M). "Escrow Items" means those items that are described in Section 3. 
(N) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid by 

any third party (other than insurance proceeds paid under the coverages described la Section 5) for: (i) 

• damage to, or destruction of, the Property; (a) comierrmaticra or other taking of all or ay part of the Properly, 

(iii) conveyance in lieu of coademnation: or (ire) misrepresentations of, or omissions as to, the value anal/or 

condition of the Property. 
(0) "Mortgage Iusurance" means insurance protecting Lender against the nonpayment of, or default on , the 

Loan. 
(P) "Perloclic Payment" means the regularly scheduled amount due for (i) ptincipal and interest trader the 

Nom, plus (ii) any amounts under Section 3 of this Security Instrument. 
(Q) "SPA" means the Real Estate Settlement Procedures Act (12 U.S.C.SectiOn 2601 at seq.) and its 

implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to 
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time, or any additional or successor legislation or regulation that governs the same subject matter. As used in 

this Security Instrument, 'RESPA" refers to all =quiz -ewer= and resided= that are irsiposl in regard to a 

'federally related mortgage loan' even if the Loan does not qualify as efederafty related mortgage loan' 

under RESPA. 
(R) "Successor in Interest of Borrower" means any party that. has taken title to the Property, whether or not 

that party has assumed Borrower's obligations under the Note .and/or this Security Instrument. 

TRANSthit CIF RIGHTS TN T'ECE PROPERTY . 

The beneficiary of this Security Instrument is 11/4.413P.S (solely as nominee for Lender and Lender's successors 

and assigns) and the successors and assigns of IvIERS. This Security Instrument secures to Lender: (i) the 

=payment of the Loan, and all renewals, extensions and modifications of the Note; and (ii) the performance 

of Borrower's covenants and agreements under this Security Instrument and the Note. For this putpose, 

Borrower irrevocably grants and conveys to Trustee, in hum, with power of sale, the following described 

property located in the county [Type of Recording Jurisdiction] 

of 	Mahn 	 [Name of Recording Jurisdiction): 

)0.1 that tract or parcol of Land as .alacywn on Schedule sAir attached 

hereto which in incorporated heroin =1 made a part hereof. 

Parcel IT) Number: county .  r 12S- 2 0 -212 - 03 7 Ci ty t 	which currently has the address of 

6845 smrer vseAs STRZRT 	 Direct] 

LAS VSGAS 	 [City], Nevada 	8 S1.4 9 	[Zip Coda] 

('Property Address"): 
TOGETHER wrnr all the improvements Dow or hereafter erected on the property, and all easements, 

appurtenances, ami fixtures now or hereafter a parr of the property. MI replacements and additions sball also 

be covered by this Security Instrument. All of the foregoing is referred to in this Security Instrument as the 

'Property.* Borrower understands and agrees that MERS holds only !mil title to the interests granted by 

Borrower in this Security Instrument, but, if necessary to comply with law or custom, NIERS (as nominee for 

Lender and Lender's successors and assigns) has the tight to exercise any or all of those interests, Including, 

but not linnted to, the right to foreclose and sell the Property; and to take any action required of Lander 

including, but not limited to, releasing and canceling this Security Instrument. 

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has 

the right to grant and convey the Property and that the Property is =encumbered, except for encumbrances 

REDACTED 	 ' 
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of record. Borrower 'warrants and will defend generally the title to the Property against all claims and 

demands, subject to any encumbrances of record. 

rms SECURITY INSTRUMF..NT combines tmlfcern covenants for national use and non-uniform 

covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real 

property. 
UNIFORM COVENANTS. Borrower and Leader covenant and agree as follows: 

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Leda Charges. 

Borrower Mai/ pay when due the principal of, and interest on, the debt evidenced by the Note and any 

prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow nee= 

pursuant to SeCtiCal 3. Payments due under the Note and this Security Instrument shall be made in U.S. 

currency. However, if any check or other instrument received by Lender as payment under the Note or this 

Security Instrument is returned to Lender unpaid, Lemke may require that any or all subsequent payments 

due under the Note and this Seeurity Immure= be made in one or more of the following forms, as selected 

by Lender; (a) cash; (h) money order; (c) certified check, hank check treasurer's check or =hire's cheek, 

provided any such check is dawn upon an institution whose deposits are insured by a federal agency, 

instrumentality, or amity; or (d) Electronie. F .dei  Transfer. 
Payments are deemed received by ' r 	received at the location designated ia the Note or at 

such other location as may be designated by Lender in accordance with the Mike provinces in Section 15.. 

Lender may return any payment or partial payment if the payment or petal payments are insufficient to bring 

the Loan contra. Lender may accept any payment or partial payment insufficient to bring the Loan CUIrtni, 

without waiver of any rights hereunder or prejudice to its rights tri refuse such payment or panial payments in 

the future, but Lender is not obligated to apply such payments at the dine such payments are accepted. If each 

Periodic Payment is applied as pf its scheduled due date, then Lender need not pay interest on nnapplied 

hmrls. Lender may hold such =applied funds until Borrower makes payment to bring the Loan cement. If 

Borrower do= not do so within a reasonable period of time, Lender shall either apply mch funds or return 

them to Barrower. If not applied earlier, such funds will be applied to the outstanding principal balm= under•
the Note immediately prior to foreclosure. No offset or claim which Borrower mien have now or in the 

future Against I  ender  shall relieve Borrower from roaking payments due under the Note and this Security 

Instrument or performing the covenants and agreements secured by this Seclude ,  Instrument. 

2. Application of Pap:mots or Proceeds. Except as otherwise described be ibis Section 2. all payments 

accepted and applied by I  ender  shall be applied in the following order of priority: (a) interest due end= the 

Note; (b) principal due under the Note; (a) amounts due under Section 3. Such payments shall be applied to 

each Periodic Payment in the order in which it became due. Any remaining amounts shall be applied first to 

late charges, second to my other amounts due under this Security Instrument, and tt.L.n to reduce the principal 

balm= of the Note. 
If Lender receives a payment from Borrower for a delicqueet Periodic Payment which inclodes a 

sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and the 

late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received from 

Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be paid in 

MI. To the extent that any excess exists after the payment is applied to the full payment of one or more 

Periodic Payments, such excess may be applied to any late charges dam Voluntary prepayments shalt be 

applied first to any prepayment charges and then as described in the Note. 

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the 

Nate Neal} not extend or postpone the due date, or change the amount, ef the Periodic Payments. 

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payment are due under 

the Note, until the Note is paid in full, a sum (the `Funds'') .  ID provide for payment of amounts due for: (a) 

taxes and assessments mut other items which can main priority OM this Security Instrument as a lien or 

=Matra= on the Property; (b) leasehold payments or ground tents ott the Property, if any; (c) premiums 

for any and all insunurns required by Lender under Section 5; and (d) Mortgage Insurance premiums, if any, 

or any sums payable by Borrower to Leader in lieu of the payment. of Mortgage Insurance /entrains in 

accordance with the provisions of Section IO. These items are called 'Escrow Items.' At origination or at any 

tine during the teem of the Loan, Lender may require that Community Association Dues, Fees, and 

Assessments, if may, be escrowed by Borrower, and such dues, fees and assessments shall be an Escrow Item. 

Borrower shall promptly furnish to Leader all notices of amounts to be paid under this Section. Borrower 

shall pay Lender the Funds for Escrow Items unless Lender waives Borrower's obligation to pay the Fusels 
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for any or all Escrow Items. Lender may waive Borrower's obligation to pay to Lender Funds for any or all 

Escrow Items at any titan. Any such waiver may only be in writing. In the event of such waiver, Borrower 

chatt  pay directly, when and where payable, the anniunts dun for any Escrow Items for which payment of 

Funds has been waived by Lender and, if Lender requires, shall furnish to Lender receipts evidencing melt 

payment within such time period as Lender may require. Borrower's obligation to make such payments and 

to provide receipts shall for all purposes be deemed to he a covenant and agreement contained in this Security 

Inannneat, as the phrase "covenant and agreement" is used in Section 9. If Borrower is obligated to pay 

Escrow Items directly, pursuant to a waiver, and Borrower fails to pay the amount due for an Escrow Item. 

I  fisvio-r  may exercise its rights under Section 9 and pay such amain and Borrower shall then be obligated 

tinder Section 9 to repay to I  nroPe  an such amount. Lender may revoke Ote waiver as to any or all Escrow 

hems at any time by a notice given in accordance with Section 15 and, upon such revocation, Borrower shall 

pay to Lender all Funds, and in such mounts, that are then required mks this Section 3. 

Lender may, at arty time, collect and hold Funds in an amour (a) sufficient to permit Leader to apply 

the Funds at the time specified under RESPA, and (h) not to exceed the maximum amount a lender can 

require under RESPA. Lender shall estimate the amount of Funds due on the basit of current data and 

reasanable estimates of expnulinues of future Escrow Items or otherwise in aceordarre with Applicable Law. 

The funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality, 

or entity (including Lender if Lander is an institution whose deposits are so insured) Or in any Federal Home 

Loan Bank. Lender shall apply the Funds to pay the ESCCOVf It= no latex than the time specified under 

RESPA. Lender shall not charge Borrower for holding and applying the Funds, nermally analyzing the 

escrosv account, or verifying the Escrow Items, unless Lender pays Borrower interest on the Funds and 

Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing or Applicable 

Law requires interest to be paid on the Funds. Lender shall not be required to pay Borrower any balmiest or 

earnings on the Funds. Bormwer and Lemler can agree in writing, however, that interest shall be paid on the 

Furvic.  Lender shall give to Borrower, withbut charge, an annual aceounting of the Funds as required by 

RESPA.. 
If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to 

Borrower for the excess funds in accordarce with RESPA. If there is a shortage of Funds held in escrow, as 

defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to 

Lender the amount necessary to make up the shortage in accordance with RESPA, but in no mom than 12 

moodily payments. If there is a deficiency of Funds held in escrow, as defined under RESPA. Lender shall 

notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make rip 

the deficiency in accordance with RESPA, but in no more than 12 =rattly payments 

Upon payment in &II of all sums secured by this Security Instrument, Leader shall promptly refund to 

Borrower any Funds held by Lender. 
4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions 

attributable to the Property which can attain priority over this Secmity Instrument, leasehold payments or 

ground rents on the Property, if any. and Community Association Dues, Fees, aod Assessments. If any. To the 

extent that these items are Escrow Items, Borrower shall pay them in the reamer provided in Section 3. , 

Borrower shall promptly discharge any lien which has priority over this Security Instrument 'miens 

Bermwer: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to 

Leader, but only so tang as Borrower is performing such agreement; (b) contents the lieu in good faith by, or 

defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to prevent the 

enforeemeau of the lien while those proceedings are pending, but only nail such proceedings are concluded; 

or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating the lien to this 

Security Instrument. If Lender determines that arty part of the Property is subject to a lien which can attain 

priority over this Security Instrument, Lender may give Borrower a notice identifying the lien. Within 10 
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days of the date on which that notice is given. Borrower shall satisfy the lice or take one or more of the 

actions sex forth above in this Section 4 
Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or reporting 

service used by Leader In connection with this Loan. 
5. Property Insurance. BOTIOwel" stall keep the improvements now exisdng or hereafter erected on the 

Property insured against loss by fire hazaerls included within the term "extended coverage," and may other 

hazards including, but not limited to. earthquakes and floods, for which Lender requires insurance. This 

insurance shell he maintained in the amounts (ineleeing deductible levels) and for the periods that Lender 

requires. What Lender requires pursuant to the preceding sentences can change during the term of the Loan. 

The human= carrier providing the Insurance shall be chosen by Borrower subject to Leader's right, to 

disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may require 

Borrower to pay, in connection with this Loan, either: (a) a one-tine charge for flood zone determination, 

=reification and tracking services; or (b) a one-time charge for flood zone determination and certification 

services and 'subsequent charges each time remappings or similar changes occur which reasonably might. 

affect such determined= or certification. Borrower shall also be responsible for the payment of any fees 

imposed by the Federal Emergency Management Agency in connection with Ile review of any Rood zone 

determination resulting from an objection by Borrower. 
if Borrower fails to maintain any of the coverages described above; Lender may obtain insurance 

coverage, at Lender's option and Borrower's expense. Leader is wader no obligation to purchase' any 

particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might not 

protect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk, hazard 

or liability and might provide greater or lesser coverage than was previously in effect. Borrower 

aciemwedges that the cost of the insurance coverage so obtaired might significantly exceed the cost of 

insurance that Borrower Could have obtained. Any amoines disbursed by Lender under this Section 5 shall 

become additional debt of Borrower secured by this Security instrument. These amounts shall bear interest 

the Note rate fi ma the dare of disburaemera and shall be payable, with such interest, upon notice from Lender 

to Borrower requesting payment. 
All insurance policies required by Leader and renewals of such policies shall be subject to Leader's 

right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as 

mortgagee and/or as an additioeal loss payee. Lender shall have the right to hold the policies and renewal 

certificates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and 

renewal notices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender, for 

damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and shall 

name Lender as mortgagee and/or as an additional loss payee. 
In the event of lass, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 

make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in 

writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall be 

applied to restoration or repair of the Property, if the restoration or repair is economically feasible and 

Lender's security is not lessened. During such repair and restoration period, 1 ,ndfl‘ shall. have the right to 

bold such insurance proceeds until Lender has had an opporamity to inspect such Property to ensure the work 

has been completed to Lender's satisfaction, provided that such inspection shall be undertaken promptly. 

eneer may disburse proceeds for the repairs and restoration in a single payment or in a steles of progress 

payments as the work is completed. Unless an agreement is made in writing Of Applicable i..2W requires 

interest to be paid an such insurance proceeds, Leveler shall not be required to pay Borrower any interest or 

earnings an such proceeds. Fees for public adjusters, or other third parties, retained by Borrower shall not be 

paid out of the insurance proceeds and shall be the sole obligation of Borrower. If the restoration or repair is 

net economically feasible or Lender's security would he lessened, the insurance proceeds shall be applied to 
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the sums secured by this Security instrumma, whether or not then due, with the excess, if any, paid to 
Borrower. Such insurance proceeds shall be applied in the order provided for in Section 2. 

If Borrower abandons the Property, Lender may hie, negotiate and settle any available insure= claim 
and related matters. if Borrower does rot respond within 30 days to a notice from Lender Orat the insurance 
carrier has offered to senle a rimer, then Lender may Negotiate and mute the claim. The 30-day period will 
begin when the notice is givers. In either event, or if Lender acquires the Property undm Section 22 or 
otherwise, Borrower hereby assigns to Lender (a) Borrowers rights to arty insurance proceeds in an amoral 
not to exceed the amounts unpaid under Or Note or Ibis Security insthuncre, and (b) any other of Borrower's 
rights (other than the right to any refund of unearned premiums paid by Borrower) %letter all insurance 
policies covering the Property, insofar as such rights are applicable n the coverage of the Property. Lender 

may use the insurance proceeds either to repair or restore the Property or to pay amounts unpaid under the 
Note or this Security instrument, whether or not  then due. 

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence 
within 60 days glee the execution of this Security Instrument and 	 centime to occupy the Property as 
Borrower's principal residence for at least one year after the date of oceepeey, unless Leader otherwise 
agrees in writing, whirl cooed shall not be unseasonably withheld, or unless extenuating circumstances 
exist which are beyond Borrower's control. 

7. Prixrervatioro Maintenance and Protection of the Property; Inspections. Borrower shall not 
destroy, damage or impair the Property, allow the Property to deteriorate or coromit waste on the Property. 
Whetter or not Borrower is residing in the Properly, Borrower shall maintain the Property in order to prevent 
the Property from deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to 
Section 5 that repair or restoration is eat economically feasible, Borrower shall promptly repair the Property if 
donned to avoid further deterioration or damage. If insurance or concletemation proceeds are paid in 
connection with damage to, or the taxing of, the Property, Borrower shall be responsible for repairing or 
restoring the Property only if Leader has released proceeds for such purposes. Lender may disburse proceeds 
for the repairs and restoration in a single payment or in a series of progress payments as the work is 
completed. If the insurance or condemnation proceeds are not sufficient to repair or restore the Property, 
Borrower is nor relieved of Borrower's obligation for the completion of such repair or restoration. 

Leader or its agent may make reasonable entries upon and inspections of the Property. If it has 
reasonable cause, Lender may inspect the interior of the improvements on. the Property. Leader shall give 
knower notice at the time of or prior to such an interior inspection specifying such reasonable cause. 

8. Borrower's Loan Applkation. Borrower shall be in default if, during the Loan application process, 
Borrower or any persons or =titles acting at the direction Of Borrower or with Borrower's knowledge or 
consent gave materially false, misleading, or inaccurate information or statements to Leader (or failed to 
provide Lender with =wed tnformation) in connection with the Loan. Material representations include, but 
are not limited to, representations concerning Borrower's occupancy of the Property as Borrower's principal 
residence. 

9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. IT 
(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there is 
a legal  Proceeding that might significantly affect Lender's interest in the Property and/or rights under this 
Security Instrument (suds as a proceeding in bankruptcy, probate, for corldernuan 	• 
enforcement of a lien which may attain priority over this S Instnlment oeraffoorr:"Plarews

, for 
 regulations). or (c) Borrower has abandoned the Property, then Leader may do and pay  for whatever 

reasonable or appropriate to protect Lender's interest in the Property and rights under this Security 
 is 

Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing 
lollies  Property. vLe:derthis'asecarityacrioos Inscantnu=1;include, (bbu) tare not limbed to: (a) paying any sums second by a lien welch 

appearing in court and (c) paying reasonable anorneys' fees to 
Prt6"- its interest In the Property  and/or rights ender this Security Instrument, lac.  lucring its warm position  
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in a bankruptcy proceeding. Securing the Property Ur-hides, but is not limited to, entering the Property to 

mese  repairs, change locks, replace or beard up doors and windows, drain water from pipes, climate' m 

building or other code violations or dangerous conditions, and have utilities turned on or off. Although 

Leader ratty take action under this Section 9, Lender dots net have to do so and is not under any duty or 

obligation to do so. It is agreed that Lender incurs no liability for not taleirig any or all actions authorized 

1124er this Section 9_ 
Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower 

seemed by this Security Instrument. These amounts shell bear interest at the Note rate from the date of 

disbursement taxi shall be payable, with suck interest, upon notice from Lander to Borrower requesting 

payment. 
If this Security Instrument is on a leesehold, Borrower shall comply with all the provisions of the lease. 

If Borrower =quires fee tide to tbe Property, the leasehold and the fee tide shall not merge unless Lender 

agrees to the merger in writing. 

10.. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan, 

Borrower shall pay the prefab= =qui' ed to maintain the Mortgage Insurance ist effect. If for any reason, 

' 

 

the Mortgage Insurance coverage required by Lender ceases to be available from the morqrage insurer Mat 

previously provided such insurance and Borrower was required to make separately designated payments 

toward the prenthrms for Mortgage Insurance, Borrower shall pay the premiums required to obtain coverage 

substenially equivalent to the Mortgage Insurance previously in effect, at a cost substantially equivalent to 

the cost to Borrower of the Mortgage Laurance previously in effect, from an altercate mortgage insurer 

selected by Lender. If substantially equivalent Mortgage fresurance coverage is not available. Borrower shall 

continue to pay to Lauder *be =care of the separately designated paymems that were due when the insure= 

coverage ceased to be in effect Lender will accept, use and retain these payments as a non-refundable loss 

reserve in lieu of Mortgage Insurance. Such loss reserve shall be nan-refurelable. notwithstandieg the fact that 

the Lenz is ultimately paid in full, and Lender shall not be required to pay Borrower arty interest or earnings 

on SUCh lOss reserve. Is-wise can no longer require loss reserve payments if Mortgage Imam= coverage (in 

the amount and for the peeled that Lender requires) provided by an insurer selected by Lender again becomes 

available, is obtained, and Lender requires separately designated payments toward the prendwas for Mortgage 

Insurance. If Lender required Mortgage Insurance as a condition of making the Loan and Borrower was 

required IA make separately designated payments toward the premiums for Mortgage Insurance, Borrower 

shall pay the premiums required to nentain Mortgage Insurance in effect, or to provide a non-refundable loss 

reserve, until Leeder's requirement for Mortgage Insurance ends in accordance with any written agreement 

between Borrower and Lezuka -  providing for such termination or until termination is required by Applicable 

Law. Nothing in this Sectien 10 affects Borrower's obligation to pay interest at the rate provided in the Note. 

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it may 

incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage Insurance. 

Mortgage insurers evabTaie their total risk on all .such insurance in force from time to time, anti may 

eater into agreements with other parries that share or modify their risk, or reduce losses. These agreements are 

on teems arid conditions that are satisfactory to the mortgage insurer and the other party (or parties) to these 

agreements. These agreements may require the mortgage insurer to wake payments using any source of funds 

that the mortgage insurer may have available (which may include funds obtained from Mortgage Insurer= 

premiums). 
As a result of these agreements, leader, any purchaser of the Note, another jaunt, any reiosnren any 

other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that derive 

front (or might be characterized as) a portion of Borrower's payineate for Mortgage Insurance, in exchange 

for sharing or morilfyiog the mortgage iosurer's risk, or reducing losses. If such agreement provides that an 

affiliate of Lender mkes a share of the insurer's risk in exchange for a share of the premiums paid to the 

insurer, the arrangement is often termed "captive reinsurance." Further: 

(a) Any such agreements will not erect the amounts that Borrower has agreed to pay for 

Mortgage Insurance, or any other terms of the Loan. Such agreements will not Increase the amount 

Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund. 
(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the 
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Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may 

include the sight to receive certain disclosures to request and obtain maceration of the Mortgage 

Insurance, to have the Mortgage Insurance ter -eluded automatically, audfor to receive a refund early 

Mortgage Insurance premiums that were unearned at the time of such cancellation or termination. 

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby 

assigned Wand shall be gad to Lenda. 
If the Property is damaged. such Miscellaneous Proceeds shall be applied to restoration or repair of the 

Property, if the restoration or repair is emumaically feasible and Lender's security is not le:4=d. During 

such repair real restoration period, Leader shalt have the tight to hold suds Miscellaneous Proceeds ureil 

Lander has had an opportunity to inspect such Property to ensure the work has been completed to Lender's 

satisfaction. provided that such inspection shall be undertaken promptly. lender may pay for the repairs and 

restoration is a single disbuzsement or in a series of progress payments as the work is completed. Unless an 

agreement is made in writing or Applicable Law requires interest to he paid on such Miscellaneous Pt-weeds, 

Leerier shall not be required. to pay Borrower any interest or earnings on such Miscellaneous Proceeds. If the 

restoration or repair is not economically feet.slle or Leader's security would be lessened, the Miscellaneous 

Proceeds shall be applied to the suits secured by this Security Instrument, whether or not then due, with the 

men, if any, paid to Borrower. Such Miscellaneous Proceeds shall be applied in the order provided for in 

Section 2. 
in the event of a rota/ raking, destruction, or loss in value of the Property, the Miscellaneous Proceeds 

shall be applied to the mum secured by this Security instrument, whether or not then due, with the excess. if 

any, paid to Borrower. 
In the event of a partial taking, destruction, or loss in value of the Property ia which the fair market 

value of the Property immediately before the partial taking, destrootion, or Joss in value is equal to or greater 

than the amount of the sums scoured by this Security Instrument immediately before the partial taking, 

der-auction, or loss in value. tioless Borrower and Leader otherwise agree in writing, the smut secured by this 

Security lastrumeat shell be reduced by the amount of the Miscellaneous Premeds multiplied by tire 

following fraction: (a) the total amount of the swot secured immediately before the partial caking, destruction. 

or Loss in value divided by (b) the fair market value of the Property immediately before the partial taking, 

destruction, or loss in value, Any balance shall be paid to Borrower. 
In the event of a partial taking, destruction, or loss in value of the Property in which the fair =let 

value of the Property immediately before the partial taking, destruetion, or loss in value is less than the 

amount of the stuns secured immediately before the partial taking, destruction, or loss ha value, unless 

Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums 

secured by this Security Instrument whether or not the sums are tiara due. 

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing 

Party (as defined in the next sentence) offers to make an award to settle a claim for damages. Borrower falls 

to respond to  andor  within 30 days after the dale the notice is given, Leader is authorized to collect and 

apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the sums secured by this 

Security Instrument, whether or pot then dm. "Opposing Party meats the third party that owes Borrower 

Miscellaneous Proceeds or the party against whom Borrower has a right of action in regard to Miscellaneous 

Proceeds. 
Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in 

Leader's judgment, could result in forfeiture of the Property or other malarial impairment of T orator's  interest 

in the Property or rights under this Security Instrument. Borrower can cure such a default and, if acceleration 

has occurred, reharate as provided in Section 19, by causing the action or proceeding to be dismissed with a 

mans that, in Leruder's judgment, precludes forfeiture of the Property or other material Impairment of 

Lender's interest in the Property or rights under this Security Instrument. The proceeds of any award or claim 

for damages that are attributable to the impairment of Lender's interest in the Property are hereby assigned 

and shall be paid to Lender. 
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied 

in the order provided for in Section 2. 
12. Borrower Not Relerisedr Forbearance By Lender Not a Waiver. Extension of the time for 

pap= or modification of amortization of the sums accrued by this Security instrument granted by Leader 
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to Borrower or any Successor in Interest of Borrower shall not operate to release 04 liability of Borrower or 

any Successors in Interest of Borrower. Lauder shall nor be required to commence proceedings against any 

Successor in Interest of Borrower or to refuse to extend time for paynrart or otherwise modify amortizatires 

of the sums secured by this Security InsMenent by reason of any demand made by the =Copal Borrower or 

any Seocossors in Interest of Borrower. Any forbearer= by Lender in exercising any right or remedy 

includiag, without limitation, Lender's accepter= of paymeas from third persons, entities or Success= in 

Interest of Borrower or in omelets less than the amount then due, shall not be a waiver of or preclude the 

exercise of any right or remedy. 

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and 

/Ogees that Borrower's obligations and !lability shall be joint and severaL However, any Borrower who 

co-sign this Security bistrnonent but Om not execute the Note (a 'co-signor'): (a) is co-signing this Security 

Instrument only to mortgage, grant and convey the co-signer's interest in the Property under the terms of this 

Security Instrument; (b) is not personally obligated to pay the sums seemed by this Security Instrument; and 

(c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or make any 

accommodations with regard to the terms of this Security Instrument or the Note without the co-signer's 

consent 
Subject to the provisions of Section 18, any Successor in Interest of Borrower who assrunes Borrower's 

obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all of 

Borrower's rights and termfres under this Security Instrument Borrower shall not be released from 

Borrower's obligations and linbitity under this Security lusaument unless Lender agrees to such release in 

writing, The covenants and agreements of this Security lastrurcent shalt bled (except as provided in Section 

2(1) and benefit the successors and assigns of 1  Porter  

14. Loan Charges. Leneho may charge Borrower fees for services performed In connection with 

. Borrower's default, for the purpose of protecting Lender's interest in the Prowaty and rights under this 

Security instrument, bromine, bln not Ihnited to, attorneys fees, property inspection and valuation fees. In 

regard to any other fees, the alio= of express authority births Security Instrument to charge a specific -fee 

to Borrower shall not be construed as a prohibition on the charging of such fee. Leader may not charge fees 

that are expressly prohibited by this Security Instrument or by Applicable, Law. 

If the Loan is subject to a law which sets maximum loan charges, and that Jaw is finally interpreted so 

that the interest or other loan charges collected or to be collected in connection with the Loan exceed the 

peonitted limits, then: (a) any such loan charge shall be reduced by the amoont necessary to reduce the charge 

to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted limits 

will be refunded to Borrower. Lender may choose to make this refund by reducing the principal owed under 

the Nom or by making a direct payment to Borrower. If a refund reduces pritripal, the reduction will be 

treated as a partial prepayment without any prepayment charge (whether or not a prepayment charge is 

provided for under the Note). Borrower's acceptance of any such refund made by direct payment to Borrower 

will constitute a waiver of any right of action Borrower might have arising out of such overcharge. 

15. Notices. All notices given by Borrower or Lender in commerical with this Security instrument mast 

be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to have 

been given to Borrower when mailed by first class mail or when actually delivered to Borrower's notice 

address if sent by other means. blotit.-e to any one Borrower .shall constitute notice to all Borrowers unless 

Applicable Law expressly requires otherwise. Tce notice address shall be the Property Address unless 

Borrower has designated a substitute notice add/Ms by notice to Lender. Borrower shall promptly nthify 

Under of Borrower's change of address. If tonelor specifies a procedure for reporting Borrower's change of 

address, tb= Borrower shall only report a Orange of address through that specified procedure. There may be 

only one designated notice address under this Security Instrument at any one time. Any notice to Lender shall 

be given by delivering it or by inninag it by first class marl to Lender's address stated herein unless Lender 

has designated another address by notice to Borrower. Any notice in connection with this Security Instrument 

shall not be deemed to have been given to Lender until actually received by Lender. If any notice required by 

this Security Luso-unreel is also required under Applicable Law, the Applicable Law requirement will satisfy 

the (=responding requirement under this Security Instrument. 

16, Governing Law; Severablitty; Rules of Construction. 'lids Security Inetruomat shall be governed 

by federal law and the law of the jurisdiction in which the Property is located. All rights and obligations 
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=Mired in this Serenity Instrument are subject to any requirements and limitations of Applicable Law. 

Applicable Law might explicitly or implicitly allow the parties to agree by contract or it might be silent, but 

such silence shall not be construed as a prohibition against agreement by contra= In M event that any 

provision or clause of this Security Instrument or the Note conflicts with Applicable Law, such conflict shall 

not affect other provisions of this Security beam:text or the Note which can be given effect without the 

conflicting provision, 
As used in this Security Insmement (a) words of the masculine gender shall mean and include 

corresponding neuter words or words of the feminine gender; (h) words in the singular shall mean and 

include the plural and vice versa; and (c) the word may gives sole discretion without any obligation to Mkt 

any action. 

17. Borrower's Copy. Harrower shall be even one copy of the Note and of dais Security Instrument. 

18. Transfer of the Property or st Benefit:lel Interest in Borrower. As used in this Section 18, 

'Interest in the Property' roeens any legal or beneficial interest in the Property, including, but not limited to, 

those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or escrow 

agreement, the latent of which is the transfer of title by Borrower at a femme date to a puichaser. 

If all or any part of the Property or arty Interest in the Property is sold or transferred (or if Borrower is 

not a natural person mut a. beneficial interest in Borrower is sold or transferred) without Lender's price written 

coasem, Lender may require immediate payment In fall of all sons secured by Brit Security Instrument. 

However, this option shall not be exercised by Leader if such exercise is prohibited by Applicable Law. 

If Lender exerciser this option. Lender shall give Borrower notice of acceleration. The notice shall 

provide a period of not less than 30 days from the date the notice is given in accordance with Section 15 

within which Borrower most pay all sums secured by this Security 'estrum= If Borrower fails to pay these 

sums prior to the expiration of this period, Lender may invoke any remedies permitted by this Security 

Instruinere without further notice or demand on Borrower. 
19. Borrower's Right to *instate After Acceleration. If Borrower meets certain conditions, 

Borrower rlrell have the right to have enforcement of this Security Instnapeat discontinued at any thee prior 

to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in this 

Security Instrummt; (b) such Ether period as Applicable Law might specify for the termination of Borrower's 
right to reinstate; or (c) entry of a judgment enforcing this Security Instrument. Those eninutions are that 

Borrower. (a) pays Lender all sums which theta would be due under this Security Instrument and the Note as 

if ao acceleration had occurred; (b) cures any default of any other covenants or agreements; (c) pays all 

expenses Incurred in enforcing this Security Instrument, including, but WC Limited to, reasonable attorneys' 

fees, property inspection and valuation fees, and other fees incurred for the purpose of protecting Lender's 

interest in the Property and rights under this Security Instrument; and (d) takes such action as Lender may 

reasonably require to assure that Lender's interest in the Property and rights under this Security Instrument, 

and Borrower's obligation to pay the sums seemed by this Security Instrument, shell  continue unchanged. 
Lender may require that Borrower pay such reinstatement sums and expenses in ane ot more of the following 

forms, as selected by Lender: (a) cash; (b) money order: (C) certified Check, bank check, treasurer's check or 

cashier's check, provided any such rht,-k  is drawn upon an institution whose deposits are insured by a federal 
agency, instrumentality or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower, this 

Security Instrument and obligations secured hereby shall remain fully effective as if no aemleration bad 
occurred. However, this right to reinstate shall not apply in the case of acceleration under Section 113. 

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest In the 

Note (together with this Security Instrument) can be sold one or mom times without prior notice to Borrower. 

A sale might result in a change in the eerily (known as the `Loan Smelter') that collects Periodic Payments 
due under the Note and this Security Instrument and performs other mortgage loam servicing obligations 
under the Note, this Security Instrument, and Applicable Law. There also might be one or more changes of 
the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan Stryker, Borrower will be 

given written notice of the change which will state the name and address of the new Low Servieer, the 
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address to which payments .  should be made and any other information RESP.A requires in connection with a 

ware of transfer of servicing. If the Note is sold and thereafter the Loan is serviced by a Loan &Nicer other 

than the purchaser of du Note, the =law loan servicing obligations to Borrower will remain with the 

Loan Servicer or be transferred to a successor Loan Soxvieer and are not assumed by Use Note purchaser 

unless otherwise provided by the Note purchaser. 

Neither Borrower nor LonfifT may conomence, join, or be jrdned to any judicial action (as either an 

individual litigant or the member of a class) that arises from the other party's actions pursuant to this Security 

thstrument or that alleges that the other party has littachbl any provision of, or any duty owed by reason of, 

this Security Instrument, until such Borrower or Lender has notified the other party (with such notice given in 

compliance with the requirements of Section 15) of such alleged breach and afforded the other party hereto a 

reasonable period after the giving of such notice to 'calm corrective action. If Applicable Law provides a time 

period which natst elapse before certain action can be taken, that time period will be deemed to be reasonable 

for purposes of this paragraph. The notice of acceleration and opportunity to cure given to Borrower pursuant 

to Section 22 and the notice of acceleratioc. given to Borrower pursuant to Section 18 Oat, he deemed to 

satisfy the notice and opporomity to adz concretive action provisions of this Section 20. 

21. Hazardous Substances. As used in this Section 21: (a) 'Hazardous Substances' are those 

substances defined as toxic or hazardous substances pollutants, or wastes by Environmental. Law and the 

following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and 

herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials; (b) 

'Enviroomeatal Law' means federal laws and laws of the jurisdiction where the Property is located that rebut 

to health, safety or erwioartraeural protection; (e) 'Environmental Cleanup' inehides any response action, 

remedial action, or =oval action, as defined in Envirouncenral Law; alIld (d) an 'Envirocunental Condition" 

means a condition that can cause, contribute to, or otherwise trigger an Environmental Clearmp. 

Bomo,ver shall not cause or permit the presence, use, disposal, storage, Or release of any Hazardous 

Substances, or threaten to release any Hazardous Sulistarmes, on or in the Property. Borrower shall not do, 

nor allow anyone else to do, anything affecting the Property (a) that Is in violation of any Environmental 

Law, (b) which =taxes an Environmental Condition, or (c) which, due to the presence, use, or release of a 

Hazardous Substance, creates a corytition that adversely affects the value of the Property. The preceding two 

seatenees shall not apply to the pretence, use, or storage on the Property of small quantities of Hazardous 

Substances that are generally recognized to be appropriate to normal residential uses and to maintenance of 

the Property (including, but not limited to, hazardous substances in consumer products). 

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or 

other action by any governmental or regulatory agency or private party involving the Property and any 

Hazardous Substance or Eavirotomental Law of which Borrower has actoal knowledge, (b) any 

Environments) Condition, ine.luding but not limited to, arty spilling, holing, discharge, release or threat of 

release of any Hazardous Substance, and (c) any condition ceased by the presence, use or release of a 

Hazardous Substance which adversely affects the value of the Property. If Borrower learns, or is notified by 

any governmental or regulatory airdiatity, or any private party, that any =nova) or other remediation of any 

Hazardous Substance affecting the Property is necessary, Borrower shall promptly take ail necessary remedial 

actions in accords ore with Environmental Law. Nothing herein shall create any obligation on Leader for an 

Environmental Cleanup. 
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NON-UNIFORM COVENANTS. Borrower and Lander further covenant and agree as follows: 

22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following 

Borrower's breach of any covenant or agreement in this Security Instriarient (but not prior to 

acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a) 

the derma; (b) the action required to care the defoul4 (c) a date, not has than 30 days from the date 

tho notice Is given to Borrower, by Ivbich the default must he cured; and that failure to erre the 

default on or before the date specified in the notice may result in acceleratirin of the sums secured by 

this Security Instrument and sale of the Property. The notice shall further inform Borrower of the 

right to reinstate after acceleration and the right to bring a court action to assert the non-existence of a 

default or any other defense of Borrower to acceleration and bale. It the default is not cured on or 

before the date specified in the notice, Lender at its option, and without further demand, may invoke 

the power of sale, including the right to accelerate full payment of the Note, and any other remedies 

permitted by Applicable Law. Lender shall be entitled to pollee all expenses incurred in pursuing the 

remedies provided in this Scalars 22, includliag, but not limited to, reasonable attorneys' fees and costs 

of title evidence. 
If Leader invokes the power of sale, Lender shall execute or cause Trustee to execute written 

mince of the occurrence of an event of default and of Lender's election to cause the Property to be bold, 

and shall came such notice to be recorded in each enmity in which any part or the Property is located. 

Lender shall mail copies of the notice as prescribed by Applicable Law to Borrower and to the persons 

prescribed by Applicable Law. Trustee shall give public notice of sole to the persons end in the manner 

prescribed by Applicable Law. After the time required by Applicable Law, Trustee, without depend 

on Borrower, shall sell the Property at public auction to the highest bidder at the time and place and 

under the terms designated in the notice of sale in one or more parcels and in any order Trustee 

determines. Trustee may postpone sale of all or any parcel of the Property by public raraouncenterd at 

the time and place of any previously scheduled sale. Lender or its designee may purchase the Property 

at any sale. 
Trustee shall deliver to the purchaser Trustee's deed coaveying the Property without any 

covenant or warranty, expressed or implied. The redtels in the Trustee's deed shall be prima facie 

evidence of the truth of the slatemeren made therein. Trustee shall apply the proceeds of the sale in the 

following order: (a) to all expenses of the sale
' 
 including, but not limited to, reasonable Trustee's and 

attorneys' fees; (h) to all sums secured by this Security Instrument; and (c) any 'excess to the person or 

persons legally entitled to it. 
23, Reconreyance. Upon payment of all sums secured by this Security testament, Lender shall request 

Trustee to reconvey the Property and shall surrender this Security Instrument and all notes evidencing debt 

secured by this Security Instnsment to Trustee. Trustee than xeccoavey the Property without warranty in the 

person or persons legally entitled to it. Such person or persons shall pay any recordation costs. Lender may 

charge such persou or persons a fee for reconveying the Property, but only if the fee is paid to a third party 

(such as the Trustee) for services rendered and the charging of the fee is permitted under Applicable Law. 

24. Substitute Trustee. Loehr at he option, may from the to time remove Trustee and appoint a 

successor trustee to any Trustee appointed hereunder. Without conveyance of tb: Property, the successor 

trustee shall succeed to all the title, power and duties conferred upon Trustee herein and by Applicable Law. 

25. Assumption Fee. If there is an assumption of this loan, Leader may charge an assumption fee of 

U.S. S Varies per investor 

REDACTED 
ef/fio 
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Witnesses: 

EY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained ia this 

Security Instrument and ba any Rider executed by Borrower and =creed with it. 

	  (Seal) 

-Bonnwer 

	  (Seal)   (Seal) 

-Borrower 	 -Borrower 

	  (Seal)   (Seal) 

-Borrower 	 -Borrower 

	  (Seal)   (Seal) 

-Box 
	 -Borrower 

REDACTED 

 

 

 

Ci...)-6A(NV) (0307) Page 14 of 15 Form 3029 1/111 

Ex 2 Pg 0000014 



r.,Oiz  
Can 'Hun Lner 

STATE OF NEVADA 
COUNTY OF =ADZ 

This instrument was acknowledged before rat on 	APril 22 . 2005 
	

by 

CATEZItIRK R0DRIGM3Z 

Mall Tax Staten:cats To: TOTAL 3102TGAG3 SOLS1TEONS , LP 

1555 W. WALNUT Fa LL LANR, SUITE 200A 

IRVING, TX 7 503 8 

REDACTED  1 
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"Order No. 	5116003502-OK 

RIRTBIT 'A' 

The land referred to is situated 5-n the State of Nevada, County of Clark, 

City of Las Vegas, and is described as follows: 

Lot 37 in Block 3 of Concordia Q Deer Springs Unit 3, as shown by map 

thereof on file in Book 112 of Rlats, Page 28, in the Office of the ConntY 

Recorder, Clark County, Nevada. 
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Assessors Rarsol No(s): 125.20-212-037 

Recording requested by: 

When recorded mall to: 
Quality Lean Service Corp.. 
2141 51h Avenue 
San Diego, CA 921 01 
619-645-7711 

!rot #: 201003180003719 
Fees: S66.00 

=Fee: $26.00 

0311812010 02:4:05 PM 

Receipt ft:276208 

Reguestor: 

UTLS DEFAULT SERVICES 

Recorded By: SUO Pgs: 3 

DEBBIE CONWAY 
CLARK COUNTY RECORDER 

Spade above this line for =eiders use only 

TS# NV-10-331356 --NF 
	 Order 1130240344: 

Notice of Breach and Default and Of Election to Cause Select eel Property Under Deed 

of Trust 

NOTICBIS HERESY ,a1VER: That Quality Leah Service Corp. le either the originattruataa, the 

duly appointed substituted trustee, or acting as agent for the trustee or beneficiary under a 

Deed of Trust dated. 4/21/2605', .executeci by CATHERINE ROD.R1GUEZ, AN UNMARRIED 

WOMAN,. .as Truster, to sedum certain obligatiOns 14 favor of MORTGAGE ELECTRONIC 

REGISTRATION SYSTEMS, INC, AS NOMINEE FOR FIRST HPF.11ZQN HOME LOAN 

CORPORATION, as beneficiary,. recorded 4/27/2005, as Instrument: No 20050427 0003843, in. 

Book MC, Page XXX of Official Records in the Office of tbe Recorder of PARK County, 

Nevada seething, among other obligations including 1 NOTE(S) FOR THE ORIGINAL awn of 

$269,000,00, that the beneficial interest .under such Deed of Trust and the obligations secured 

thereby are presently field by the beneficiary; that a .breach of, and .default In, the obligations for 

which such peed of. Trust Is security has occurred In that PaY.rnent has not been made of; 

The Installments of principal and interest which becarne due on 1211/2009 .,. and all 

subsequent installments of principal and interest through the date Of this Notice ;  plus 

amounts that are due for late charges ;  delinquent property taxes,. insurance premiums, 

advances made on senior liens,taxes.and/cir inSurance, trustee'Sfee.s: i  and any attorney 

fees and court costs arising fromor associated With the beneficiaries efforts to protect 

and preserve its security, all of which nitist be paid as a COndition of reinstatement, 

including all puma that shall accrue through reinstatement or pay off This amount Is 00 

less than $7,4g4, 9 6. as of 30712010 and Will Increase until your account tfaoome8 

current Nothing in this notice shall he construed as a Waiver of any fees .owing. to the 

•Beneficiary poor the Deed of Trust purSUantle-the terms of the loan doOdMents.. 

That by reason thereof the present Beneficiary under subh deed of Trust has executed and 

delivered a written Declaration of Default and Demand for Sale arid has declared and does 

hereby declare all slims secured thereby immediately duo and payable and ha a elected and 

.does hereby elect to cause the trot' property to be sold to satisfy The obligations secured 

thereby 

EXHIBIT "1" 



TS .  No.: NV-10-351356-NP 

Notice of Default 
Page 3 

NOTICE 

You may have the right to cure the default hereon and reinstate the one obligation secured by 

such Deed of Trust above described. Section NRS 107.080 permits certain defaults to be 

cured upon the Payment of the amounts required by that statutory section without requiring 

payment of that portion of principal and interest which would not be due had no default 

occurred. As to owner occupied property, where reinstatement is possible, the time to reinstate 

may be extended to 5 days before the date of sale pursuant to NRS 107.080. The Trustor may 

have the right to bring a court action to assert the nonexistence of a default or any other 

defense of Trustor to acceleration and Sale. 

To determine if reinstatement is passible and the amount,. ifany, to cure the default, 

.contact: 

IVIetLife Horne Loans a division of MetLife Bank NA 

CIO Ouefity Loan Service Corp. 

21.41 5th Avenue 
San Diego', CA 921.01 
619-645-7711 

To reach a Loss IVIitigation Representa:thre who IS authorized to negotiate a Loan 

Modification, please contact: 

tiletLife Home Loans a division of IVietLife E3ank NA 

Contact: 	SHANTELLWILLIAIVIS 

Department: 	Loss Mitigation Department 

Phone: 	214-441-6013 

Contact: 
	

OEVVANNA RICHARD 

Department: 
	

toss Mitigation Department 

Phone: 
	214-441!-7518 - . 

You may wish to .conailt:a credit-ootinsaling agency to assist you.. The. Departm'ent:01 

Housing and Urban Development (HUD) can provide you Mal tha.narne qrid address of the 

local HUD approved counseling agency loy calling their toll-free hotline at (800) 589-42870r 

you can go to The Department .  of Housing and Urban Development (RUD) web site at 

wWw:hud.gOv/officesihegfefhihooticsCom. 

If yeti have any qu:estions, you..shouid contact alawyer or the gOvernmerttal agency which 

may have .insured your 104n, Notwithstanding the fact that your property Is in foreclosure., you 

may offer your property for sale provided the saleIs concluded prior te the conclusion of the 

foreclosure. 



Quality Loan Service Corp:, AS AGENT FOR 
BENEFICIARY 
BY: UTLS Default Services fira Land America 
Default Services 

) se. 

TS No.: NV-10-351356-NF 
Notice of Default 
Page 4 

Dated: 311712010 

State of 

County of 

On 	,//rf-ha 	before me, 	,D, ,. ,,q. ,,..evs4 s. 	a notary public, 

personally. appeared  .6 r",' /C.'q .44  te'S Ci r'i , .who proVed tem° on the basis 

of satisfactory .ovidonce• to be the person(e) whose name(s) islare subscribed to the within' 

Instilment and .acknowledged to M8 that he/she/they executed the same In Ns/her/their 

authorized .capacity(ies) 1. and that by his/het/their .signature(s) on the Instrument the 

persor.*), or - the entity .upon behalf of which the person(s) acted, executpcf the: instrument. 

I certify Under PENALTY .  OF PERJURY unclerthe  laws of the fate of palitornla that the 

foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 
	 (Seal) 

THIS OFFICE IS ATTEMPTING TO COLLECT .  A DEBT AND ANY INFORMATION 
OBTAINED WILL BE USED FOR THAT PURPOSE. 

As required by lavv, you are hereby notified that .a negatiVe credit report reflecting on your 
credit record may be submitted to a credit report agency if you fail to kat the terms of your 

credit obligations. 

z W-45•11 florMY nitre i`ticc '9 4  
C0h1A4 

OC DANA A. Pr, 

CO4f opp, CP14.111, 
C}RANGR'- l'At•iFf4;1114 
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?Alife Home Loans 
	 P . 34 

pp 125- ,2fl 	. p3 - 
Recording requested try: 

When recorded mail to: 

MetLife Home Loans a division of MetLife 

Bank NA 
4000 Horizon Way 
Foreclosure Dept. #6205 
Irving, TX 75063 

Inst #: 201006160002631 
Fees: $15.00 
NA: Fee: $25.00 
0811812010 12:24:11 PM 
Receipt #: 390718 
Requestor: 

• UTLS DEFAULT SERVICES 
Recorded By: DXI Pgs: 2 

Ella3EHE COMM 
CLARK COUNTY RECORDER 

Space etiove this line for recorders use 

APN: 125-20-212-037 

Order # 30240344 

Assignment of Deed of Trust 

For value received, the undersigned corporation hereby grants, assigns, and transfers to 

The Bank of New York Mellon .f/Ida The Bank of New York, as Trustee for the holders of the 

certificates, First Horizon Mortgage Pass -Through Certificates Series FHAMS 21:105 -AA5, by Firet :' 

Horizon Home Loans, a division of First Tennessee Bank National Association, Master Servitor, in 

its capacity as agent for the Trustee under the Pooling and Servicing Agreement 

All beneficial interest under that certain Deed of Trust dated 4121/2005 executed by CATHERINE 

RODRIGUEZ, AN UNMARRIED WOMAN, as Trustor(s) to OLD REPUBLIC TITLE, as Trustee and 

recorded as Instrument No, 20050427-D0D3843, on 412712005, in Book )0CX, Page XXX of Official 

Records, in the office of the County Recorder of CLARK County, NV together With the Promissory Note 

secured by said Deed of Trust and also all rights accrued or to accrue under said Deed of Trust. 

Pagel of 2 

IS # NV-10-351356-NF 
11++,,tt(y. 	111)...:■••"' 



WITNESS my handerffoff)eisl 

Signature 

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, 
INC. AS NOMINEE FOR FIRST HORIZON HOME LOAN 
CORPORATION,. 

• 
	t= 

Wanda Collier 

Assistant Secretary 
) as 

SHERIAN HOPKINS 

Aft Notary Public, State of TeXes 
My Commission Expires 

July 06, 2013 

NOV-16-2010 12:27 	'etlife Home Loans 
	 P . 35 

NV-10-351356-NF 
Page 2 

Dated: 6 

Tens 
State of 	  

Dallas 
County of 

the 

undersigned Notary Public, personally appeared 	. , Wanda Collier 	per:born:111y knOwn 

to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to 

the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 

capactly(les), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which 

the person{s} acted, oxepated the instrument. 

\ 1 1 H 	. • 

On 	  - 	before MC, unoum) Ro 1  

Page 2 o12 

TOTAL P.35 





Ts#  N V-1 0 351 354 - F Property  Addre,,s. (a1.45 &Yee; 

STATE OF NEVADA 
FORECLOSURE MEDIATION PROGRAM 

MEDIATOR'S STATEMENT 

Assessor Parcel Number (APN) 	S iao-a.19,-039.  
Property  Owner atilltri he, /4:U-iietta-2_ Beneficiar y 	 e-11M 

	 DoT Bookiinst 

1 

arran gements. 

The beneficiary  or his representative failed to attend the mediation, No further action is 
required. 

	 The beneficiary  or hia representative failed to participate in good faith. No further action is 
required. Please explain: 	  

The beneficiary  failed to bring  to the mediatio n  each document required. No further action is 
required. dtti -eft Ctet..R-4 00 ci,_ Ile hi') V. app/v1.65et.e e...e- 651:20 

0 
X . The beneficiary  did not have the required authority, or access to ...., .person with the re quired 

authority. No further action is required. Ste- arK.0.4k.ad  CWOrelf-1-1 

The Grantor di- person who holds the title of record (homeowner) failed to attend the 
mediation. 

The Grantor or person who holds the title of record (homeowner) failed to participate in good 
faith. Please explain: 	  

Mediator's Statement Form 	 0 2009 Nevada Foreclosure Mediation Program 
	 MIA Form #9 rev 5-09-09 

Page 1 of 2 

Trusteel 

A Foreclosure Mediation conference was held on 

The Mediator files the followin g  report of the proceedin gs: 

The parties resolved this matter. No further action is re quired, 

The parties participated but were unable to a gree to a loan modificati on or make other 

ac t 0 

EXHIBIT " 2' 



Li JMiZL Lit, 

AO Hha6- e 0 
awl MIN, 	 tif bwi Vat,61-  

TY)   

w i 	fl-La'' 4-4-9-4WA- 

A,  A 	A 	0/171 

LAIL 

Ct4h e (LILA-  1? 04-61,,Uay 
)sm„, 1,1 

STATE OF NEVADA 
FORECLOSURE MEDIATION PROLx'RAIVI 

The Grantor or person who holds the title of record (horneownei) failed to brin g  to the 

mediation each document re quired. 

Other 

The Mediator hereb y  certifies, under the penalty  of perjury, that the foregoing is a true and accurate 

report of the proceedin gs as required by  NRS Chapter 107. 

n  
DATED this 	t;  day  of 

CERTIFICATE OF MAILING 
• 	 4.yt 

I hereby  eertify . that I served the foregoing Mediator's Statement on the pet) —aay of 

	, 20j 	by placing true and correct copies thereof in the U. S. mail, postage prepaid, 

addresseno the followin g : 

ilne±A)F6 Ran LOCCrKS' 

ipco tiorirr VI/9 
17-rvi 

Mediator's Statement Form 	 CO 2009 Nevada Foreclosure Mediation Program 
	

FMP Form 49 rev 9-03-09 
Page 2 of 2 



APN No: 125-20-212-037 
Property Owner: Catherine A. Rodriquez 
Property Address: 6845 Sweet Pecan Street, Las Vegas, Nr89149 

Beneficiary: 1VictLife Home Loans 
TS4: NV-1--351356-NF 
Date of Mediation: July 19, 2010 

ADDENDUM TO MEDIATOR'S STATEMENT 

It is my opinion that the beneficiary's representative did not have the required authority 

or access to a person with the required authority to negotiate and modify the loan secured by the 

deed of trust" as required by FivIP Rule 5(8)(a). The representative was severely limited in the 

modification terms which she could offer and did not have authority to negotiate a legitimate, 

good faith modification proposal. The representative offered a traditional modification which 

consisted of a temporary interest rate reduction, which wOuld have reduced the horneofterts 

monthly payment by approximately $150.00 per month from $1547.00 to approximately 

$1403.00 per month. The homeowner and her counsel indicated the homeoWner did not have the 

means to comply with the terms of this proposed modification, as was clear from the financials 

submitted. The representative indicated the beneficiary Was not a participant in the Federal 

HAMP Program and. that the representative was limited in terms of the modification she could 

offer by the beneficiary's pulling and servicing agreeinent. The beneficiary's representative 

stated that there is no person with authority to negotiate. terms that are outside the scope of the 

beneficiary's pulling and servicing agreement. It is therefore my opinion that the representative 

did not have proper authority to participate in good faith modification negotiations of the loan 

given the rigid, inflexible guidelines to which the representative was bound. 





IMCMETM 
1 6 

BY: 	  

Electronica4r Filed 
08/1112010 03:152:22 PM 

CLERK OF THE COURT 

ii 

- stin A. Schuler-Hintz, Esq., Nevada SBN 7171 
cth J. Adams, Esq., Nevada SBN 11034 
au Fox Miller, Esq., Nevada SBN 11656 
cCarthy & Ho'thus, LLP 

• 510W. Sahara, Suite 110 
Las Vegas, NV 891 [7 
Phone (702) 685-0329 x 2015 
Fax (866) 339-5691 
kfmiller@mccarthyholthus.eom 

\Itomeys for Petitioners MetLife Home Loans a division of MetLife Bank NA as subservicer 
'or The Bank of New York Mellon fikia The Bank of New York, as Trustee for the holders of 
he Certificates, First Horizon Mortgage Pass-Through. Certificates Series MAW 2005-AA5, 

[737  First Horizon Home Loans, a division of First Tennessee Bank National Association, Master 
■ ervicer, in its capacity as agent for the Trustee under the Pooling and Servicing Agreement 

IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CLARK 

METLIFE HOME LOANS 

Petitioners, 

CATHERINE A. RODRIGUEZ; 
SARAH J. BEAN, ESQ. 

Respondent. 

) Case No. A-10-622878—J 
) 
) Dept. No. 	X I V 
) 
) 
) 
) PETITION FOR JUDICIAL REVIEW 
) PURSUANT TO AB 149 
) 
) 
) 
) 
) 

VERIFIED PETITION FOR JUDICIAL REVIEW 

Petitioners, METLIFE HOME LOANS A DIVISION OF METLIFE BANK NA 

SUBSERVICER FOR TIAE BANK OF NEW YORK MELLON F/K/A THE BANK 01 

NEW YORK, TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRS-1 

28 
HORIZON MORTGAGE PASS-THROUGH CERTIFICATES SERIES PRAMS 2005 
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I 

3 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

AA5, BY FIRST HORIZON HONE LOANS, A DIVISION OF FIRST TENNESSE 

2 BANK NATIONAL ASSOCIATION, MASTER SERVICER, IN ITS CAPACITY A 

AGENT FOR THE TRUSTEE UNDER THE POOLING AND SERVICING 
4 
5 AGREEMENT ("Petitioner"), by and through its counsel, Kali Pox Miller of McCarthy 

6 Holthus, LLP, petitions this Court, pursuant to NRS 107 as amended by AB 149 (2009) 

7 inclusive, for review of the mediation conducted pursuant to NRS 107, as amended by AB 14 

(2009), and Nevada Supreme Court Foreclosure Mediation Rule 5 for a determination of Goo 

Faith participation, compliance with the Mediation Rules and an Order granting Petitioners righ 

to receive a foreclosure mediation certificate. 

I. 
JURISDICTION  

1. NRS 107, as amended by AB 149 (2009), Nevada Supreme Court Foreclosure 

Mediatio Rule 5(7)(f), NRS 30.040 and NRS 31010 vests this Court with sole jurisdiction over 

the determination of mediation proceedings. 

PARTIES 

2. Petitioner is the Beneficiary of a Deed of Trust on owner-occupied residential 

property commonlylnown as 6845 Sweet Pecan Street, Las Vegas, NV 89149, MN 125-20- 

212-037. 

HI. 

STATEMENT OF FACTS 

3. Petitioner caused to be recorded a Notice of Default on 03/18/2010 due to 

default in the monthly payment obligations due and owing beginning with the 12/01/200 

payment. (A true and correct copy of the Notice of Breach and Default is attached as Exhibit 1). 

2 
MRL11 File No. NV10-4233 
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25 

26 

27 
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4. On 03/26/2010, the Petitioners' Foreclosure Trustee Quality Loan Service Corporatio 

2 ("Trustee") mailed an Election/Waiver of Mediation forms, the Foreclosure Mediatiol 

3 
4 Frequently Asked Questions, an addressed envelope, and a copy of the Notice of Default to Ms 

Catherine Rodriguez ("Borrower"). 

5. The Trustee received an Election to Mediate from the Borrower's Attorney, Ms. 

Tara Newberry, Esq., indicating that Respondent elected to mediate on or about 04/13/201 

within the 30-day window provided by Rule 5, subsection 5(a) of the Amended Foreclosur 

Mediation Rules ("Rules"). (A true and correct copy of the Mediator's Statement is attached a 

Exhibit 2). 

6. On or about 06/29/2010, the Foreclosure Mediation Program Administrate 

assigned the file to Sarah J. Beau, Esq. ("Mediator") who set the mediation for 07/17/2010 an 

' mailed the notice to appear. (A true and correet copy of the Notice to Appear is attaehed a 

Exhibit 3). 

7. Borrower and her Attorney appeared at the scheduled mediation. 

8. Petitioner was represented during the mediation by undersigned counsel, Kali Fo 

Miller, Esq. of McCarthy & Holthus, LLP ("Counsel"). 

9. Counsel for the Petitioners attended the 07/17/2010 Mediation with copies of th 

documentation pursuant to the documentary requirements of the Nevada Foreclosure Mediator 

Rules, namely: 1) Certified copies of the Note, Deed of Trust, and Assignment to Petitioner, 2) 

Mediation Brief containing a proposed short sale list price and other proposals, 3) an Evaluativ 

Methodology, 4) and a valuation. 

28 

29 

3 
M&H File No. NV10-4233 
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10. Additionally, Counsel for the Petitioners represented that she had the requisite 

authority on behalf of the named Petitioner to participate in the mediation program and make 

loss mitigation decisions with full force and effect. 

11. The mediation was conducted at the office of Borrowers Attorney, Ms. Newberry, 

and the parties were unable to reach an agreement during the mediation. The parties were present 

1 
at 8:00 am and the mediation concluded at approximately 10:30 am, a total of two and a hal 

hours. 

12. The Mediator did not provide a copy of the Mediator's Statement at th 

mediation. 

13. On or about 07/20/2010, the Mediator signed and mailed her Mediator' 

Statement to Petitioners' Counsel indicating that "The beneficiary failed to bring to thi 

mediation each document required. No further action is required. Beneficiary did not bring 

appraisal or MI0" and "The beneficiary's representative did not have the required authority a 

access to a person with the required authority 'to negotiate and modify the loan secured by the 

deed of trust' as required by FMP Rule 5(8)(a.. .there is no person with authority to negotiato 

terms that are outside the scope of the beneficiary's pulling and servicing agreement[sic]...It 

therefore my opinion that the representative did not have proper authority to participate in good 

faith modification negotiation..." 

14. Counsel for Petitioners is unable to determine, and accordingly seeks a 

determination by the Court, as to Petitioner's ability to receive a mediation certificate given the 

statements by the Mediator. Petitioner has filed this petition for Judicial Review to preserve its 

rights. • 

4 
M861-I File No. NV1 04233 
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CLAEV1 FOR RELIEF 

A. 	Petitioners Satisfied the Foreclosure Mediation Requirements for 

information 

15. 	Petitioner hereby incorporates by reference the allegations of paragraphs numbe 

1 

2 

3 

4 

5 

6 

7 

8 	16. 	Rule 8, subsections (1) though (7), of the Amended Foreclosure Mediation Rule: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 subject of the notice of default and shall prepare an estimate of the 'sh.ort sale' value of the 

memorialize the documents the beneficiary must present at a Foreclosure Mediation, namely 

Document Certification, a Certified. Copy (or Original) of the Deed of Trust, Promissory Note 

and "each assignment." Additionally, Rule 8(3) provides additional requirements such as at 

appraisal, estimate of the short sale value the beneficiary may be willing to consider, a 

nonbinding proposal for resolving the foreclosure and the evaluative methodology used by the 

beneficiary. 

17. In the instant case, the Petitioner satisfied the documentary requirements by 

providing a document certification dated 07/01/2010 attesting to the Possession of the copies 'o 

the Promissory Note, Deed of Trust, and Assignment, a valuation, a Mediation Brief (which 

included a proposed short sale value), and the Evaluative Methodology utilized by the Petitioner 

in attempting to resolve the foreclosure. 

18. AB 149 does not provide a requirement for the valuation of the property for th 

mediations. 

19. However, the Mediation Rules designated by the Supreme Court of Nevada 

04/13/2010 specify that the beneficiary "shall produce an appraisal done no more than 60 day 

before the commencement date of the mediation with respect to the real property that is th 

1 through 14 as though fully set forth herein. 

5 
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10 

11 

12 

13 

14 

15 

16 

17 
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20 

21 
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23 

24 

25 

26 

27 

28 

residence that it may be willing to consider as a part of the negotiation if the loan modification 

2 not agreed upon." Rule 8(3). 

20. 	Under NRS 645C.030, an Appraisal means "an analysis, opinion or conclusion 

4 
5 whether written or oral, relating to the nature, quality, value or use of a specified interest in, o] 

6 aspect of, identified real estate for or with the expectation of receiving compensation." 

21.. Here, Counsel provided the Borrower with a document valuation and an oral 

concrete amount the beneficiary was willing to accept during the mediation as a short sale value. 

22. Counsel is at a loss as to just what was not gained by the Borrower by not 

receiving a document which guesses at a value as opposed to the actual value itself and. how it 

might have had any bearing upon. the mediation, when the short sale value was not the reason the 

parties failed to reach an agreement. 

23. A lengthily portion of the discussions during mediation was the likelihood that th 

Borrower could retain the property through a modification; however Borrower did not want t 

pay an amount contractually due. 

24. Borrower only wanted to retain the property if the loan amount and arrear 

magically dissipated via principle reduction or were hidden in principle forbearance. Borrowei 

was not willing to pay a monthly payment representative of the balance owed or their ability t 

pay. 

25. Despite the lack of intent on behalf of the Borrower to repay the debt to retain th 

property, the Mediator's Statement is silent as to the Borrowers intentions for retaining th 

property. 

26. The Borrower herself did not submit financials until 07/15/2010 at 3:13 pm, tine, 

days before mediation, one business day before the weekend. 

6 
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27. 	As opposed to the appraisal, which is only necessary if the property is listed fo 

2 short sale and only gives an estimation of what the beneficiary is willing to consider, till 

documents which are essential to mediation are the financials. (Only without the financials i; 
4 
5 mediation unable to determine if alternative to foreclosure can be extended to the BOITOWer: 

6 prior to the mediation.) 

28. It was the Borrowers strategic decision to not reach an agreement in an effort tc 

maximize the time in the property without paying the contractual obligation. 

29. The mediation was not halted by the Beneficiary's failure to provide an Appraisal 

or BPO. In the end it was irrelevant. 

30. Furthermore, as evidenced by the date the Notice to Appear, 06/29/2010, and the 

date of the actual mediation, 07/19/2010, the beneficiary only had 12 business days, to receive 

the Notice to Appear, provide all of the documentary requirements of the program, and offer 

, options to modify the loan. 

31. The Mediator seeks to circumvent the true intention of the program which is t 

bring both parties together to discuss alternatives to foreclosure and reach an agreement based on 

the totality of all options available. 

32. Counsel spent over two hours explaining modification and non-retention options 

scrutinizing and getting clarification on the incomplete financials provided during mediation, an 

showing compliance with the documentary requirements. 

• 33. This should be indicative of a person with the kind of experience arid authority whic 

the program seeks. Counsel is at a loss as to just what was not gained by the Borrower by no 

receiving a piece of paper which would have served no purpose. 

7 
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34_ 	Petitioner appeals the finding by the Mediator that they failed to bring eac 

document required as the rule was fully complied with 

B. 	Petitioners were at all times in good faith in their negotiations 

2 

3 

4 

5 

6 
35. Counsel for Petitioner was at all times a person with requisite authority tp 

negotiate a loan modification during the mediation. This was proven by the several offers mad 

during mediation which were rejected by the Borrower. 

36. The Mediator would have us believe that the program entitles she and her fellov 

mediators to force Petitioners' into contractual agreements that go against their own bes 

interests. 

37. No where in AB 149 or the rules adopted thereunder is the Mediator granted thc 

authority to require the Petitioner to override their own judgment because in the opinion of thc 

Mediator their offers are not good enough. The only determination the mediator is permitted I 

make is whether or not the attending representative had the requisite authority, as discusse 

above. 

38. Authority to modify the loan was present as show by the attached Trial Perla 

Modification which capitalized over twelve thousand dollars in missed payments, dropped till 

interest rate to 2% for five years, and extended the term was rejected by the Borrower. (A tru 

and correct copy of the Loan Modification offered is attached as Exhibit 4). 

39. The Mediator seeks to circumvent the fact that the Borrower rejected the Trai 

Period Modification. 

40. The Mediator seeks to circumvent the fact that non-retention alternatives were 

proposed during the mediation, namely a short-sale and a deed-in-lieu (of foreclosure). 

8 
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41. 	The Mediator seeks to circumvent the fact that Borrower rejected the non- 

retention alternatives. 

	

42. 	The Mediator's Statement, as a whole, contains irrelevant, immaterial, ancoj 

5 unsupported allegations regarding the PSA and how the Servicer did not have "proper authority' 

6 because they would not magically extinguish the obligation of a borrower to repay thc 

7 contractual obligation. 

8 

	

43. 	Petitioner appeals the finding by the Mediator that they did not have the requisite 

authority to negotiate the loan. 

CONCLUSION 

	

44. 	Petitioners provided documented and oral valuations of the property and refute 

the finding that they di.d not provide an appraisal. 

	

45. 	Petitioners refute that the Mediators opinion of the offers made during mediation 

has any bearing On the authority to reach an agreement. 

46. 	This petition was filed to preserve Petitioners' rights and remedies wider the law 

as undersigned Counsel is unable to ensure that the program administration will issue a 

certificate. 

/// 

/// 

/// 
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28 

29 
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47. 	'WHEREFORE, for the above reasons, Petitioner respectfully request that the 

Court determine that Petitioner participated in Good Faith and met the documentation 

requirements as imposed by the Amended Foreclosure Mediation Rules in effect. Petitioner 

respectfully requests an Order of the Court that Petitioner be able to receive a Mediation 

Certificate from the Foreclosure Mediation Program Administration. 

Dated: August 11, 2010 
	 McCarthy & Holthus, LLP 

By: /s/ Kali Fox Miller 
Kali Fox Miller, Esq. 
Attorney for Petitioners 
9510W. Sahara, Suite 110 
Las Vegas, NV 89117 
(702) 685-0329 
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1 	 VERIFICATION 

2 	I, Kali Fox Miller, am Counsel for the Petitioners in the above-entitled action; that I have 

3 read the foregoing document and am competent to testify that the contents are true of my own 

4 knowledge except for those matters stated therein on information and belief; and, as to those 

5 matters, I believe them to be true. 

6 

Date 08/11/2010 
Kali Fox Miller, Esq. 

SUBSCRIBED and SWORN to before me this ll th  day of August, 2010. 

Not9iy Public 

Notary PLC. State bi Nevada 
County of Clark 

JONI L RISPALJE 
My Appointment Evirest 

No :  94.2732.1 	January B, 2014 
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CERTIFICATE OF SERVICE 
8/13/2010 

On 881, 1 served the foregoing documents described as PETITION FOR 

JUDICIAL REVIEW PURSUANT TO AB 149, on the following individuals by depositing 

true copies thereof in the United States mail at Las Vegas, Nevada, enclosed in a sealed 

envelope, with postage paid, addressed as follows: 

1 

2 

3 

4 

Ms. Sara J. Bean, Esq. 
300 S. fourth St. 
Las Vegas, NV 89101 

Ms. Catherine A. Rodriguez 
6845 Sweet Pecan St. 
Las Vegas, NV 89149 

Ms. Tara Newberry 
Deaner Deaner Scan 
720 Fourth Street, Suite 300 
Las Vegas, NV 89101 

Via Certified Mail 

Via Certified Mail 

Via Certified Mail 

Is/ Ellen McAbee 

Ellen McAbee 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I declare under penalty of perjury under the laws of the United States of America that the foregoing 

is true and correct. 
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Assessors Parcel No(s): 2520-212-037 

Recording -reguosted by: 

When regarded .mall to 
Quality Len,Service Corp.. 
2141 5th .Avenue 
:San Diego, CA 92101 
619-645-7711 

Ins #: 201003180003719 
Fees: $66.00 

NM Fee: $26.0o 

03/1312010 02:48:05 PM 

Receipt fifi: 276208 

Requestor: 

UTLS DEFAULT SERVICES 

Recorded By: SUO Pgs: 3 

DEBBIE CONWAY 
CLARK COUNTY RECORDER 

Spade above this line for recorders use only 

TS.-010- -10-35135&-NF 
	 Qrder 4 30240344, 

Notice of Breach and •Defaultand Of Election to Oause.Saie. of I:teal - Property Linder Deed 

of Trust 

NOTICE1S H Ek EBY .a NEN:: That Quality Loan. Service Corp. Is either the original:trustee, the 

.duly appointed substituted trustee, or :acting as agent for the trustee or beneficiary under a 

Deed of "Flint dated. 4/2112005 .i  executed by CATHERINE BODRI:GUEZ, AN UNMARRIED 

WOMAN,. .as Trustor, to secure certain obligatiOns in favor of MORTGAGE ELECTRONIC 

REG ISTRATION SYSTEMS, INC AS NOMINEE FOR FIRST HORIZON HOME WAN. 

CORPORATION, as beneficiary,. recorded 4/21/2005,. as Instrument No 20050427-000384%. in 

Book XXX, Page XXX of Official. Records in .the Office of the Recorder of CLARK County 

Nevada securing, among other obligations including 1 NOTE(S) FOR THE ORIQINAL, sum of 

$269,000,00, that the beneficial interest under such Peed of Trust and the obligations secured 

thereby are presently field by The beneficiary; that 0.1:Teach of and default in, the obligations for 

which such .need.of Trust is security bee occurred In that payment has not been made of; 

The installments of principal and interest which becatne .dtie on 12/1/2009 .„ and all 

subsequent Installments of principal and interest Through. the ..date of this Notice;  plus 

amounts that are due for late charges ;  delinquent property taxes, insurance premiums., 

advances made on senior liens, taxes .and/or Insurance, trustee's: fees, and any attorney 

foes and court costs prising .  •from or associated With the beneficiaries efforts to protect 

and preserve its security, all of which Mutt be paid as a Condition. Of reinstatement ?  

1.001pding all sums that shall accrue through reinstatement or pay-off. This amount Is no 

lose than $7,424 96 as of 311712010 and will Increase until your account .becomes 

current. Nothing In this notice shall be construed as a Waiver of any fees owing to the 

•Beneficiary under the Deed of Tram p.urStiant to terms of the .  loan d001.1rrjerit$,, 

That by reason thereof the present Beneficiary ,under snail deed of Trust nee: execbted and 

delivered .a written Declaration* of Default and .Demand for :Sale and has declared and does 

hereby declare all sums secured thereby immediately due and payable and has elected and 

.does hereby elect to cause the trust property to be : sold to satisfy The obligations .secured 

thereby:: 

EXHIBIT "1" 
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TS1 No,: NV-10-351356-NF 
Notice of Default 
Page 3 

NOTICE 

You may have the right to cure the default hereon and reinstate the one obligation secured by 

such Deed of Trust above deScribed. Seetion NR8 107.0.8.0 permits certain defaults to be 

cured upon the Payment of the amounts required by that statutory section without requiring 

payment of that portion of principal and interest which would not be due had no default 

occurred, As .  to owner occupied property, ,whore reinstatement Is possible, the time to reinstate. 

May be extended to 5'days before the date of sale pursuant to NRS 107,080. The Trustor may 

have the right to bring a court action to assert the nonexistence of a default or any other 

defense of Trustor to acceleration and .Sale, 

To determine if reinstatement is possible and the amount, if any, to cure the default, 

contact: 

MetLife Home Loans a division of MetLife Bank NA 

D/0 Quality Loan Service Corp. 

2141 5th Avenue 
San Diego, CA 92101 
619-645-7711 

To reach a Loss Mitigation Representative who is authorized to negotiate a (..pan 

Modification, please contact: 

Met Life Home Loans a division of MetLife Dank NA 

Contact: 	SHANTELL.WILLIAMS 

Department: 	Loss Mitigation Department 

Phone: 	214-441-6013 

Contact: 
	

OEWANNA RICHARD 

Department: 
	

. Los Mitigation Department 

Phone: 
	214-441.-7: 518. 

You may wish to .o.oneOlt:a credit--counseling agency to assist you.. The.Departrnent:c1 

Housing and Urban Development (HUD) can provide you with the .1"Wile and address • of the 

local. HUD -  approved counseling agency by calling their toll-free hotline et (800) 569-42870r 

you can go to The Department of Housing and Urban Development (HUD) Web site at 

wvirw -.htid.govioffiees/hsg/sfhihcc/hcs,eo.m. 

if yea have any questions, 'you-should contact a.lawyer Or the governmental agency Which 

may have insured your lean. Notwithstanding the fact that your property is in foreclosure ., you 

May Offer your property for sale provided the sale Is concluded prior to the conclusion of the 

foreclosure. 

Ex 7 Pg 0000014 



Dated: 3/17/2010 

State of 
) ss. 

County of 

Quality Loan Service Corp;, AS AGENT FOR 
BENEFICIARY 
BY: UTLS Default Services fka Land America 
Default Services 

TS Noi: NV-10-35135 .6-NF 
Notice of Default 
Page 4 

On 	, //e/i/i0  	before me, 	6,1-,q "eas4 s 	 a notary public, 

personally appeared  ;6' o'elc 4 44 r--4 C) ,--w 
.t who proved torn.° on the basis 

of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 

Instrument and acknowledged to me that he/she/they executed the same In his/her/their 

authorized capacity(les), and that by his/her/their signature(s) on the Instrument the 

person(s), or the entity upon behalf of which the person(s) acted, executed thei Instrument. 

I certify under PENALTY OF PERJURY underthe laws of thp State of qalifornla that the 

foregoing [Paragraph is true and correct. 

WITNESS my hand and official 
	 (Seal) 

THIS OFFICE IS ATTEMPTING TO COLLECT A DEBT AND ANY INFORMATION 

OBTAINED WILL BE USED FOR THAT PURPOSE. 

As required by law, you are hereby notified that a negative credit report reflecting cn your 

credit record may be submitted to a credit report agency If you rail to fulfill the terms of your 

credit obligations. 
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Property Addreals 6RI-1)." 	 
ve42_6_ 

.T.s#  NV-i0 - 35i356 - IJ F"- 

Trustee_a(it 
LI 

A Foreclosure Mediation conference was held on 

	 DoT Book/Inst_ 	 

aci 

STATE OF NEVADA 
FORECLOSURE MEDIATION PROGRAM 

MEDIATOR'S STATEMENT 

Assessor Parcel Number (APN) 	 0 -9.1a - 034 
Property Owner ez,„tkitri ry, AlZed 

	
Beneficiary 	 .e,bxch s 

The Mediator files the following report of the proceedings: 

The pasties resolved this matter. No further action is required, 

The parties participated but were unable to agree to a loan modification or make other 
arrangements, 

L.. The beneficiary or his representative failed to attend the mediation, No further action is 
required. 

	 The beneficiary or his representative failed to participate in good faith. No further action is 
required. Please explain: 	  

The beneficiary failed to bring to the mediation each document required. No further action is 
required. 62A.6flatvu ci) et. l'Or 12,4 n9-. 424-fpf-c46-5?-e-e ,  a- eetv • a 
	, The beneficiary did not have the required authority, or access to a person with the required 

authority. No further action is required. Se.e....-axp.akact Odae-P-P-7 

	 The Grantor 6r person who holds the title of record (homeowner) failed to attend the 
mediation, 

The Grantor or person who holds the title of record (homeowner) failed to participate in good 
faith. Please explain: 	  

Mediator's Statement Form 	 ©2009 Nevada Foreclosure Mediation Program 
	 Flv1P Form #9 rev 9-03-09 

Pagel of 2 

EXHIBIT "2" 
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Ca, ex ifilh  `Rod-611(0y  

STATE OF NEVADA 
FORECLOSURE MEDIATION PROGRAM 

The Grantor or person who holds the title of record (homeowner) failed to bring to the 

mediation each document required. 

Other 

The Mediator hereby certifies, under the penalty of perjury, that the foregoing is a true and accurate 

report of the proceedings as required by NRS Chapter I07 

DATED this C? 0  clayof 17‘ 	 A 	20/0  

CERTIFICATE OF MAILING 

....111,  I hereby certify that I served the foregoing Mediator's Statemont on the (2 .0.11/Lday of 

- 	, 20„/ CL, by placing true and correct copies thereof in the U. S. mail, postage prepaid, 

addresse

1 
to the following: 

nia6 kityne_ t-tp&ri,y 

LiOCO 	1.91 V1/61 
'Trvi n-- 

5b2 3 

L.4! 	.1 	

Lit/IP faramr4witAINIR 	, 	beei --tri

.' 	
ffha& e On- )  

Mediator's Statement Form 	 CO 2009 Nevada Foreclosure Mediation Program 
	 FMP Form #9 rev 9-03-09 

Page 2 of 2 
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APN No: 125-20-212-037 
Property Owner: Catherine A. Rodriquez 
Property Address: 6845 Sweet Pecan Street, Las Vegas, NV'89149 

Beneficiary: 1VietLife Home Loans 
TS#: NV4-351356-NF 
Date of Mediation: July 19, 2010 

ADDENDUM TO MEDIATOR'S STATEMENT 

It is my opinion that the beneficiary's representative did not have the required authority 

or access to a person with the required authority "to negotiate and modify the loan secured by the 

deed of trust" as required by FIVIP Rule 5(8)(a). The representative was severely limited in the 

modification terms which she could offer and did not have authority to negotiate a legitimate, 

good faith modification proposal. The representative offered a traditional modification which 

consisted of a temporary interest rate reduction, which would have reduced the horneoWiter'S 

monthly payment by approximately $150.00 per month from $1547.00 to approximately 

$1403.00 per month. The homeowner and her counsel indicated the horneoWner did not have the 

means to comply with the terms of this proposed modification, as was clear from the financials 

submitted. The representative indicated the beneficiary as not a participant in the Federal 

HAMP Program and that the representative was limited in terms of the modificationS she could 

offer by the beneficiary's pulling and servicing agreement. The beneficiary's representative 

stated that there is no person with authority to negotiate, terms that are outside the scope of the 

beneficiary's pulling and pervicing agreement. It is therefore my opinion that the representative 

did not have proper authority to participate in good faith inodifieation negotiations of the loan 

given the rigid, inflexible guidelines to which the representative was bound. 
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. 	 . 

• . 

• , 	
• 	

, 

:/k .s.ESOR PARCEL; NUIV,1131:2,(APRI)125-20-2,12.tt37  

Property Owner (s)Catherine Rodnquez  
. 	 , , 	 • 

. 	 , . 	 . 	
. 

egtO0CliOriViet'Life Home Loans 

uEE:QitLoánServiái Corp  

:NVAV4g.f .56*F.' 
10)6.6/!4/2712005' 

'".A6PEkTY 'ADDR ESS 634 :S\kreet Paean St Las Veqas NV 89149 

a.6q.tf. • • •• 	•. 	• 

Inst 	• 	• 

•Catherine.ROdrigtiez;Proper 

-IvIetLifestion e Loan,,s;:i3enefics'iary;.  
• .... 	, 

invoice foreclOsure againta hanie ,*iner, Shall participate in the . foreclasUre niediatiOn:prOgr.ain; ai -4#411. 

repreS.ented at all times during a mediation :1 ,3:r a person or ersons who.haVe the authority to modi 

or .a certified:c0 oftyp.t ::  

the mOrtgagenete iand each ..asSignMent. Of,the'deed of trust and the mortgage note 

The homeoWner and lender representative :with authority to MOdi the underlymg loan shall be 

physically preSent, or, if approved by the mediator, may participate by phone for good cause. 

Failure 1).3;7;00 benefiCiarieS.Of thedeedpf trust, or their rePresentativeS, to attendparticipate at 

the 	
auth orities 

in the mediator preparing and submitting a statement to the Foreclosure Mediation Fri .:Trani Manager".Of 

the facts which may result in an inability to proceed with the foreclosure. 

C> 2010 Neva da Foreclosure Mediation Program 

• 

• 	 : 

103 

V2 
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All parties are h.erein noticed to edrnii. IY:virithAnle$ oftlie Foreclosure Mediation Pi.ogram. The 

t e recyunie.  statenients:diSclosure,forms and documents to the "priding me iatora 

Pursuant to Rule 9 Of the Fat eClosUre Mediation Rules:in the event the foreclosure issues arc 

resoh7ed before the scheduled mediation, the.partjespustoO later. than two business'dayS prior to the 

:scheduled mediation date, notify the mediator of their .  settlement Failure to abide by Role 9 may subject 

, 	. 
ease Print Naine:Sai-ah  j. Bean 

copy TOi •ForeclbsUre Mediation PrograM cooKdina:tor 

.• V2 6-27-10. ;: 
`0 2610 Nevada Fore4?sor .e .Mediation.  Program .  

• Ex 7 Pg .060000 



:Scheduling hOfiCe 

CERTIFICAIT OFIi4ATLI1SIG  

Please Print Narne:Sarali  J: j3ean 

:Attorne •y(s)/Representath'iv for Beneficiary(i0S):KriStip Sclialer7Hintz/McCARTI-ly Sz sflOLTHPS, L.;13, 9510 

West Sahara Avenue, Suite 110, Las Vegas. NV 89117.. 

Att6i.illi(s)/R'Of'sOlt4tiN'T 	pf:Opr 

:MAIAN 84 .  LARSON, 720 South Fourth Street Stn.te, 390, Las ;Vegas, NV 89101 

Property Owner(s 

rt*qe 3 Quahty Loan Se 

:.Catherine A Rodriguez6845.wet Pecan Street, Lis Vegas, NV 89149 

vice Corp 2141 5t1L.Avenue San DiegO''CA 9210 

Title:Mediator 

Ex 7.P6 0000021 
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. 'V 2 5;274 , 	. 	. 	. 

(-2,  2010 Nevada Foreclosure M?diation.1?,rodrrii 
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SAM1-1 f.EAN, 
MDI TOR  

.: •sarah  b'ear vmaii..corn  

; . 	. 

Catherine A:R.Odrignez 
045 Sweet Pecan St., 

Las Vegas, NV $9142 
• MetLiye Home Loans 

000 Horiipri Way 
TX 7500.  

Newberry:: 
DE:A.N.R.1)13:/,1R. S,CNNN . 	. 

....1y/fAbAN.4 . 
.'72:0 ..Sbual-Foin-ttilSfre4'Suite.3 1  
Las aS, w8910 

!ualiy.i.CO 
1.41 5thA e.' 
an Diego, 

Kristin Schuler-Hintz.  
MCCARTHY Fz •HOLTHUS, LLP 

9510 WeSt Sahara Avenue; Suite 110 

yc,ids, NV 891_11 

SCHEDULED DATE & TIME 'OF MEDIATION: July 19, -,206, 86 4:in. 

To All Interested  Parties,: • 

Please be 'advised that .:a foreclosure mediation llas been scheduled in the abosie- 
• . 

. 	
. 	. 	, 

. 	, 	, 	 . 

referenC*1.'iliatiPt..' The mediation *11:1i9  held in accordance *iihNOY4d4.. :149. 4*1. :  

the gulPs.,'4461-d  by the Nei.fada.  Supreme Court . :P./0,4S.P,:bo. 440 ,560 tliat.;5113 149 and 

the Rules require the parties mediate in gegtaitk. T rail* to abide by this requirement . 

may result in termination: of the mediation process and imposition Of sanctions  by the 

District Court 

73649-1 

Pursuant to ..,643 149 and the Rules, 	be advised of the following: 

. This mediation has been SchedUlcd .  because the borrower has ',elected mediation 

No further action may be taken by the Lender to foreclose on the Pioperl 

which is the subject of this•Mediatien:iiiiti16.004ion Of..0*,0-01. 1*Qn*** 

The Lender : •must.1 ,be , rePreSente0 at all times at the ineOiatiOn*,'hYa person or 

persons who have written authority to modify the lean seemed by the deed Of 

trust being foreclosed uPon. 'Pursuant to Rule 8, a beneficiary of the deed of 

trust of its representative shall be physically pr,esent, or, if approved by the 

. niediator..in advance, and for good cause shown, may participate in the 

inediatiOn by phone. 



• 

This iriediation will heldati . :the  slaW offiCeS*Of Deaner:Deaner SámMa1 itn.  8r..;targon.;120' So -6th: 

Fourth Street, .:\7a ...1■IV• 89161  Please be ..ac*i...i.e . :that..:thr6 are. no facilities available at • 

this location for children The mediation session *41 \last 'fiip jcOge.K:I1144:1'9#...:(4).?.1c*I.4/441.):P4  the 

methation session could 

. 	 , . 

take less time dependii upon the facts nd circumstances regarding"the loan 

issue 
„ 	. . 

49.16ab':tiotd.Jb.o,-( .: 	 e•:,,serviceS ,,Of4d-miterpreter 	iceSpalelOr • 

.cOntaetilig, Scheduling and ensuring an interpreter is present for the mediation The interpreter's 

compensation is the responsibility Of the party reqUeSting the SerVice. 	
. 

. 	 • 	. 	• 	• 	. 

Additicna1. inforination on the State Of Nevada :  Foreclosure Mediation process is available 

on the Nevada Supreme Cotes website ,(wwW.neVadaitidiCiary.us). *as .  well As the web site 

niairetained by the Legal Aid ,  Center of Southern l',1e-Vada*.ladSri:oro) 

, 

ciSC no te 
If the :Lender fails to attend the 'mediation and/or . ly::94:44j/ .•"*i..,th•the retitiireine*:6 

. ..A.I3 149 and the 	 le, inelif4i:ng fl;ie..prO4-.LietiO4 .'••,6f. 464404. 4nd :dip Tegiiii.errierit. ,fo • 
. 	. 	. 	. 	. 	 : 	. 	.. 	. 	•. 

negotiate • in good faith,. the 'Lender '. s ability to proceed with the foreclosure may be .. 

restricted .or citivr sanctions may be imposed by the Clark County District Courts. •:•.* • .. 

If the I-36rroWer fails ' .0 a#ei-jc1.*.i.-i,fe.4iati.On .6r,i).1;ovi4 The .Te.4414te.dOcntnents(s), listed 

:60*, the Vendei: in'ay be permitted to f)iikeed:ivitii:the'foieeloSi*••••: :  ' . ..'• ..•'•.' : ' 	• 

	

ns•Inediattonis•not a...jucliciai.:procee mg. 	 . 	.„ ...• 
e role.Pt:',111e.:1110.40-to•E::s  to facilitate negotiations: with .the gPal:pf.tege 

Although 'the mediator is in ittoiney, the mediator does .not r.eñd ny legal Opinions, • 
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The Lender inUst bring to the niediation: . .... 
. 	

.. 	. 	. 
. 	., 	. 	. 

. 	, 	, 	. 
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August 03, 2010 

Catherine Rodriguez 
6845 Sweet Pecan St 
Las Vegas, NV 89149-3040 

Dear Catherine Rodriguez : 

We have good news about providing you a more affordable mortgage. 
You are eligible for the Trial Period Modification. 

Please carefully read the enclosed Trial Period Agreement. The 
monthly trial period payments are based on the income information 
that you previously provided. These payments are an estimate of what 

your payment(s) will be IF we are able to modify your loan under the 
terms of the program. Defaulting on this Trial Period Modification 

eliminates the opportunity for a modification of your loan terms. 

Please read all enclosed documents provided and make sure you 
understand the statements set forth in the plan. 

Step 1 - Accept the Trial Period Plan Offer 

To accept this offer and enter into the Trial Period Modification, 
all borrowers must sign both copies of the enclosed Trial Period 
Plan. You must then return BOTH signed copies to us - along with your 

first trial period payment in the amount of $ 1,460.00 - no later than 

08/15/10. 

Step 2 - Make Your Trial Period Payments On Time 

Your remaining trial period payments in the amount of $ 1,460.00 will 
be due on or before 09/15/10. Your trial period payments should be 

sent instead of - NOT IN ADDITION TO - your normal monthly mortgage 
payments. 

By no later than 08/15/10, please mail two signed copies of the Trial 
Period Plan and your first trial period payment to 

First Horizon Nome Loans 
cc 6207 
4000 Horizon Way Ste. 100 
Irvin, TX 75063 

EXHIBIT "4" 
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Step 3 - contact Us 
Once your final payment has been submitted, contact us for a re-
review of your modification. 

It you have any questions, please contact us at (800) 364 - 7662 

Respectfully, 

L098 Mitigation Specialist 

LM181-003 TWX 
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TRIAL PERIOD PLAN/MODIFICATION AGREEMENT. The T
rial Period Plan is 

the first step. If/Once we are able to finalize
 your modified loan 

terms; we will send you a loan modification agre
ement ("Modification 

Agreement'), which will reflect the terms of you
r modified loan. 

In addition to successfully completing the trial 
period, you. will 

need to sign and promptly return to us both copi
es of the 

Modification Agreement or your loan will not be 
modified. 

NEW PRINCIPAL BALANCE. Any past due amounts as 
of the end of the 

trial period, including unpaid interest, real es
tate taxes, insurance 

premiums and certain assessments paid on your be
half to a third 

party, will be added to your mortgage loan balance 
(the "Past Due 

Arrearage Amount"). 

PEES AND COSTS, Should a modification of your l
oan be approved; 

outstanding fees and costs will be assessed. The
 total outstanding 

amount of these costs will be required to be incl
o.ded upfront in 

order to complete the modification process. 

ESTIMATED MONTBLY PAYMENT. At this time, 
we are not able to 

calculate precisely the Past Due Arrearage Amount or
 the amount of 

the modified loan payment that will be due after s
uccessful 

completion of the trial period. However, ba
sed on information we 

currently have, your trial period payment may be
 close to your 

modified loan payment. As we near the end of th
e trial period, we 

will calcu1ate any past due amount to determine 
your new permanent 

monthly payment and other modified loan terms. 

ESCROW ACCOUNT. The terms of your Trial Period 
Plan and your 

Modification Agreement may require the service
r to set aside a 

portion of your new monthly payment in an escrow
 account for payment 

of your property taxes, insurance premiums and o
ther required fees. 

Your current loan may also require escrows. If 
it does not, the 

previous waiver of escrows is cancelled under yo
ur Trial Period Plan. 

First Horizon Home Loans will draw on this accou
nt to pay your real 

estate taxes and insurance premiums as they come d
ue. Please note 

that your escrow payment amount will adjust if you
r taxes, insurance 

premiums and/or assessment amounts change, so th
e amount of your 

monthly payment that the servicer must place in escr
ow will also 

adjust as permitted by law. This means that your
 monthly payment may 

change. Your monthly escrow payment of $ 246.6B 
is included 

in your trial payment amount. 

CREDIT COUNSELING. If you have very high levels of de
bt, you will be 

required to obtain credit counseling and 
provide the HUD completed 

certification letter prior to the completion of 
your trial period 

agreement. 
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CREDIT REPORTING. During the trial period, we will report your lo
an 

as delinquent to the credit reporting agencies even if you make your 

trial period payments on time. However, after your loan is modified, 

we will only report the loan as delinquent if the modified payment is
 

not received in a timely manner. 

LM182-005 TWX 
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Catherine Rodriguez 
Loan Number 0053334520 
August 03, 2010 
Page Three 

FORREARANCE AGREEMENT: 

PLAN DATE 
	ANT 
	 PLAN DATE 
	

AMT 

01 	08/15/10 
	

1,460.00 
	

02 	09/15/10 
	

1,460.00 

03 	10/15/10 
	1,460.00 
	

04 	11/15/10 
	

13,938.03 

I understand and acknowledge the terms of this agreement executed 

by my/our hand(s) thi$ 	 day of 	 , 20 

Return to: 
First Horizon Home Loans 
Attention: COLLECTIONS 
4000 Horizon Way, Suite 100 
Irving, TX 75063 

Catherine Rodriguez 

Accepted by First Horizon Home Loans 

Loan Counselor's Signature 
	 Date 

LM006-005 TWX 
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Frequently Asked Questions: 

Q. What if my trial period payment is less than the p
ayment 

currently Owe on my loan? 

We will add the difference between the monthly pay
ment that you 

currently owe on your loan and the trial per
iod payment to your 

loan balance and allow you to pay it over the rema
inder of the 

modified loan term. 

Q. Will a foreclosure occur if I participate in the 
Trial Period 

Modification? 

As long as you comply with the terms of the Trial P
eriod Plan, we 

will not start foreclosure proceedings or conduct a 
foreclosure 

sale if foreclosure proceedings have started. 
If you fail to 

comply with the terms of the Trial Period Plan, your 
loan will be 

enforced according to its original terms, which 
could include 

foreclosure. 

Q, What happens to my trial period payments if I 
do not comply with 

the terms of the Trial Period Plan? 

Your trial period payments will be applied to your 
existing loan 

according to the terms of your loan documents. 

Q. if I get a Trial Period Modification, can my 
modified loan terms 

ever revert to the original terms? 

No. This is one of the advantages of the Trial 
Period Modification. 

Once your loan is modified, the view terms stay 
in place for the 

remainder of your loan. 

Q. Do all borrowers have to sign the Trial Period Pl
an and other 

documents? 

Unless a borrower or co-borrower is deceased, al
l borrowers who 

signed the original loan documents or their duly author
ized 

representative(s) must sign the Trial Period Plan
, the Modification 

Agreement and all other required modification docu
ments, Contact 

your servicer if it would be difficult or impossible for you to 

comply with this requirement. 

Q. Could my trial period payment be more than my c
urrent payment? 

Yes. For example, if your current payment does not i
nclude an 

escrow payment and you are now required to make monthly
 escrow 

payments, your trial period payment could be h
igher than your 

current payment. Note, however, that the increase in your payment 

under these circumstances would be offset by oth
er tax and 

insurance bills you would no longer have to pay direc
tly as we will 

pay those for you out of your escrow account. 

LM183-004 TWX 
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Addendum to Special Forbearance Plan 

You have agreed to enter into a Loss Mitigation Special 

Forbearance Type II Plan. Compliance with this plan will give 

ygu the gpportunity to save your home. 

As per our discussion as of the date of this agreement, yo
u will 

comply with all terms set forth in the Forbearance Type II
 

agreement. Should you comply with the scheduled payments,
 First 

Horizon will re-consider you for further options prior to 
the 

last Balloon payment scheduled. We will convert the 
Special 

Forbearance Type II Plan to one of the following opti
ons: 

1. Mortgage Modification: If you can make the payments on 
your 

loan, but you do not have enough money to bring your 
account 

current, First Horizon may be able to change one or more 

terms of your original loan to make the payments more 

affordable. 

2. Partial Claim Advance: If your mortgage is HUD ins
ured, you 

may qualify for an interest-free loan to bring your accoun
t 

current. The repayment of this loan may be delayed for 

several years. 

While complying with the Loss Mitigation Special Forb
earance 

Type II Plan, late fees will, not be assessed. Should yo
u be 

offered one of the above options, please be advised that a
ny 

foreclosure cost and fees will be collected as part of the 

agreement. The options available to you will be reviewed in the 

ordered mentioned above. 

Should you fail to comply: As we discussed, should you not
 be 

able to meet the requirements of the Special Forbea
rance Type II 

Plan, the following options are available to avoid foreclos
ure: 

1. Sale: If you can no longer afford your home, First Horizon 

will work with you allow time to find a purchaser and pay 

off the total amount owed. You will be expected to obtain 

the services of a real estate professional who can 

aggressively market the property. ThiS is subject to 

foreclosure timeframes and action. 

2. Pre-Foreclosure Sale or Short Payoff: If the propertyls sales 

value is not enough to pay the loan in full, First Horizon 

may be able to accept less than the full amount owed. This 

option can also include a period of time to allow your real 

estate agent to market the property and find a qualified 

buyer. Monetary help may also be available to pay other li
en 

holders and/or help toward paying your moving costs. 

3, Deed - in - lieu: First Horizon may agree to allow you to 

voluntarily "give back" your property and forgive the debt
. 

Although this option sounds like the easiest way out 
for you, 

generally, you must attempt to sell the home for its fair 

market value for at least 90 days before First Horizon wil
l 

consider this option. Also, this option may not be available 

if you have liens such as judgments of other creditors, 

second mortgages, and IRS or State Tax liens. 
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mWouR SIGNATURE (S) BELOW ACKNOWLEGES THAT I/WE HAVE READ AND 

AGREE WITH THE TERMS AND CONDITIONS CONTAINED IN THIS AGREEMENT. 

I/WE HAVE RECEIVED HOMEOWNERSHIP COUNSELING FROM FIRST HORIZON 

HOME LOANS OR FROM A HOUSING AGENCY or OUR CHOICE. I/WE FURTHER 
UNDERSTAND THAT WE MUST RE-QUALIFY FOR THE OPTIONS LISTED ABOVE 

UPON OUR COMPLIANCE WITH THE Hun SPECIAL FORBEARANCE TYPE II 
PLAN. 

I/WE AGREE TO ABIDE BY THE AGREEMENT SET FORTH. 

Mortgagor 

Co-Mortgagor 

Co Mortgagor 

Co Mortgagor 

 

 

Date 

 

 

Date 

 

 

Date 

 

 

Date 

Please sign, date and return the original agreement. Retain a 
copy for your records. The original agreement must be returned 

to the address below. It is recommended that you fax a copy 

first to 214-441-7390. 

First Horizon Home Loans 
Attn: Loss Mitigation Dept - CC 6207 
4000 Horizon Way, suite 100 
Irving, Texas 75063 

Accepted by First Horizon Home Loans 

Loss Mitigation Specialist's Signature 
	 Date 

LM007-008 TWX 
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IN THE SUPREME COURT OF NEVADA 

 

NATIONSTAR MORTGAGE, LLC; 
AND THE BANK OF NEW YORK 
MELLON F/K/A THE BANK OF NEW 
YORK AS TRUSTEE FOR THE 
HOLDERS OF THE CERTIFICATES, 
FIRST HORIZON MORTGAGE PASS-
THROUGH CERTIFICATES SERIES 
PHAMS 2005-AA5, BY FIRST 
HORIZON HOME LOANS, A 
DIVISION OF FIRST TENNESSEE 
BANK NATIONAL MASTER 
SERVICER, IN ITS CAPACITY AS 
AGENT FOR THE TRUSTEE UNDER 
THE POOLING AND SERVICING 
AGREEMENT, 
 
                                       Appellants, 
 
vs. 
 
CATHERINE RODRIGUEZ, 
 
      Respondent. 
 

Supreme Court No. 66761 
 
District Court Case No. A685616 
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