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46 

xr.ku oe4,,,tee-- 
Honorable Bruce A. Markel! 

United States Bankruptcy Judge 

1 

2 

3 5ntered on Docket 
March 01, 2013 

5 

6 

7 

8 	In re: 

UNITED STATES BANKRUPTCY COURT 

DISTRICT OF NEVADA 

4, 4"1"1<*qt 

Case No.: BK-S- I 1-27788-BAM 

1 I 

9 BRYCE L. MONTIERTH and MAILE L, 
MONTIERTH, 

10 

12 

13 

14 

15 	I. 	Question of Law Certified NEV. R. APP. P. 5(c)(1) 

16 	In Edelstein v. Bank of New York Mellon, 286 P.3d 249, 262 n.14 (Ncv. 2012), the Nevada 

17 	Supreme Court left open the question of"what occurs when the promissory note and deed of trust 

18 	remain split at the time of Zreclosure." As shown below, this court requires an answer to that 

19 	question to resolve the particular dispute in this case, and in many similar cases currently pending 

20 	in this court. Depending on the response to this question, this court may also require guidance as 

21 	to the legal effect of the recordation of an assigotrent of a beneficial interest in a deed of trust As 

22 	answers to these questions are necessary to resolve these cases, this court believes that the 

23 	standard for Rule 5 certifications set forth in Volvo Cars of North America, Inc. v. Ricci, 122 Nev. 

24 	746, 137 P.3d 1161 (2006), has been met, 

25 	II. 	Statement of Facts — N EV, R. APP. P. 5(0(2) 

26 	In June 2005, Bryce and Made Montierth (the "Debtors') signed a promissory note (the 

Ex 15 Pg 0000046 

Debtors. 

) 
) 
) Chapter 3 
) 
) 

Hearing Date: 
Hearing Time: 

January 15, 2013 
300 p.m. 

ORDER CERTIFYING QUESTION OF LAW TO THE NEVADA SUPREME COURT 
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I 	"Note") with 1st National Lending Services in the amount of $170,400. The Note was secured by 

	

2 	a deed of trust (the "Deed of Trust") on property located in Logandale, Nevada (the "Property"). 

	

3 	The Deed of Trust named Mortgage Electronic Registration System ("MERS") as the beneficiary. 

	

4 	At some point after the loan was made but before June 2009, the Note appears to have 

	

5 	been negotiated to Deutsche Bank National Trust Company, as Trustee of the IndyMac 1NDX 

	

6 	Mortgage Loan Trust 2005-Alt31, Mortgage Pass-Through Certificates, Series 2005-AR31 under 

	

7 	the Pooling and Servicing Agreement dated November 1, 2005 ("Deutsche Bank")) OneWest 

	

8 	Bank, FSB, along with its subsidiary IndyMac Mortgage Services, serviced the Note as Deutsche 

	

9 	Bank's agents, and welt Deutsche Bank's points of contact with the Debtors. 

	

10 	Debtors last made a payment on the Note in June 2009. In October 2009, Deutsche Bank 

	

II 	initiated foreclosure by recording a notice of default. Debtors then elected to enter the 

	

12 	Foreclosure Mediation Program per Nevada Revised Statutes, Section 107. 

	

13 	After two unsuccessful attempts at mediation, Debtors petitioned for judicial review and a 

	

14 	Nevada district court Faund that Deutsche Bank had not acted in good faith during the mediation, 

	

15 	Mantienh v. ate West Batik, No. A-09-609899-J (Nev. Dist. Ct., March 19, 2012), Deutsche 

	

16 	Bank then filed another notice of default. Debtors again elected to mediate, and a mediation date 

	

17 	was set for November 29, 2011. Debtors, however, filed for Chapter 13 bankruptcy on November 

	

18 	15, 2011, and thus the mediation never occurred. The Debtors confirmed their Chapter 13 plan on 

	

19 	September 21, 2012. 

	

20 	As set forth in note 1, no one disputes that, when the Debtors filed their bankruptcy case, 

	

21 	Deutsche Bank was the Note's holder and MERS was the beneficiary under the Deed ofilust. 

	

22 	mErts, however, purported to assign its interest in the Deed of Trust on November 25, 2011, 

23 

	

24 	
The parties have not disputed that Deutsche Bank possesses the original Note, properly 

	

25 
	endorsed to it, and thus is the Note's holder. Nav. REV. STAT. §§ 104.3201, 104.3204 (2011). 

Rerences in this certification to Deutsche Bank are intended to be references to its agents, 

	

26 
	

OneWest Bank and IndyMac Mortgage Services, as appropriate. 

2 
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1 	sonic ten days after the Debtors filed their Chapter 13 bankruptcy (the "Assignment"). The 

	

2 	Assignment was not recorded until December 23, 2011, when it was filed in the office of the 

	

3 	Clark County Recorder. This was more than a month after the Debtors filed their bankruptcy 

	

4 	ease. Bebre the Assignment was recorded, Deutsche Bank had filed its proof of claim in the 

	

5 	Debtors' bankruptcy case under 11 U.S.C. § 501, stating that it was a secured creditor of Debtors' 

	

6 	bankruptcy estate. 

	

7 	On September 5, 2012, alleging that Debtors had not made sufficient payments 

	

8 	postpetkion, Deutsche Bank moved for relief from the automatic stay under 11 U.S.C. § 362 to 

	

9 	enable it to foreclose on the Property. Later that month, the Nevada Supreme Court published 

	

10 	Edelstein. The Debtors then promptly objected to Deutsche Bank's standing to bring a motion for 

	

11 	relief from stay as a secured creditor, and objected to Deutsche Bank's proof ofelatin to the 

	

12 	extent that the claim was asserted as secured, In both pleadings, the Debtors contended that the 

	

13 	Note and Deed of Trust were split as of the date of their bankruptcy filing, and that the automatic 

	

14 	stay rendered void any attempts to reunify them, including the purported postpctition assignment 

	

15 	of the Deed of Trust to Deutsche Bank, In their view, Deutsche Bank held, at most, an unsecured 

	

16 	claim against the Debtors. 

	

17 	This court consolidated the claim objection with the request for relief from stay and held 

	

18 	hearings on January 15, 2013. For the reasons stated below, this co nit cannot decide either matter 

	

19 	without a definitive ruling from the Nevada Supreme Court on the question left open in footnote 

	

20 	14 of Edelstein. 

	

21 	III. 	Nature of Controversy and Need for Decision—NEV. R. APP. P. 5(c)(3) 

	

22 	Under the Bankruptcy Code, once an objection to a claim is made, 

	

23 	the court, after notice and a hearing, shall determine the amount of such claim in 
lawfid currency of the United States as of the date of the filing of the petition, and 

	

24 	shall allow such claim in such amount, except to the extent that: 
(1) such claim is unenforceable against the debtor and 

	

25 	 property of the debtor, under .. . applicable law.  .. . . 

	

26 	II U.S.C. § 502(b) (2011) (emphasis supplied). 

3 

Ex 15 Pc} 000004(1 
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1 	 The italicized language is the root of the issue. Section 502(b) requires determination of 

	

2 	the claim as of the date of the petition, here November 15, 2011. But the beneficial interest in the 

	

3 	Deed ofTrust was not formally assigned to Deutsche Bank until over a month later, on December 

	

4 	23,2011, 

	

5 	Under Edelstein, the use of MERS as the initial beneficiary of the Deed of Trust splits the 

	

6 	note and deed of trust, subject to a later reunification. 286 P.3d at 252. ln Edelstein, the 

	

7 	reunification had occurred before the initiation of foreclosure, so the Nevada Supreme Court did 

	

8 	not have to address the issue ofwhat would have happened if reunification had not occurred. As 

	

9 	it said in footnote 14: 

	

10 	Because it is not at issue in this case, we need not address what occurs when the 

promissory note and the deed of trust remain split at the time of the foreclosure. 

	

11 	 See, e.g , U.S. Bank Nat'l Ass'n v. Ibanez, 458 Mass. 637, 652, 941 N.B. 2d 40, 

53-54 (2011) (discussing what occurs in instances "where a note has been 

	

12 	[transferred] but them is no written assignment of the [deed] underlying the note"). 

	

13 	Edelstein, 286 P.3d at 262 n.14. 

	

14 	Under Section 502(b), as set forth above, the status of the claim as secured or unsecured i s 

	

15 	viewed as of the time of the filing If there arc infirmities in the legal claim of the creditor as of 

	

16 	the date of the filing, the creditor may not correct them.' 11 U.S.C. § 362(a)(3)-(6) (2011). 

	

17 	 If footnote 14 is read to require unification of the note and deed of trust as a condition of 

	

18 	secured status, and correlatively as a condition of being able to foreclose, then Debtors' objections 

	

19 	to Deutsche Bank's standing and its secured status arc valid. See Edelstein, 286 P.3d at 262 n.14; 

	

20 	see also Leyva v. Nat'l Default Servicing Corp., 255 P.3d 1275, 1279-80 (Nev. 2011) 

	

21 	(recognizing that the note and the deed of trust must be held by the same person to foreclose 

	

22 	under NRS Chapter 107). 

23 

	

24 	
2Although there are some exceptions, none cover the activities in this ease. See, e.g., 11 

	

25 
	

U.S.C. § 362(b)(3) (2011) (allowing mechanics' liens claimants to file postpetition notices as 

contemplated by 11 U.S.C. § 546(b) and allowing postpctition perfection ofpurchase money liens 

	

26 
	

as contemplated by 11 U.S.C. § 547(c)(2)(A)). 

4 
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1 	Another possible reading of footnote 14, however, is that the Nevada Supreme Court 

2 	could rule that a cnreclosure commenced with split documents should be dismissed without 

3 	prejudice, thus giving the creditor a chance to rem* the instruments and restart the foreclosure 

4 	process, This would be consistent with the thread of Edektein holding that splitting the note and 

5 	deed of trust is not irrevocable. 

This option, however, would not satisfactorily resolve the issues before the bankruptcy 

court. The Bankruptcy Code's automatic stay provision, found in 11 U.S . C. § 362(a), actively 

prevents creditors, once a petition is flied, from improving their legal position against debtors and 

their estates. Among other things, the automatic stay prevents creditors from performing: 

(3) any act to obtain possession of property of the estate or of property from 
the estate or to exercise control over property of the estate; 

(4) any act to create, perfect, or enforce any lien against property ofthe 
estate; 

(5) any act to create, perket, or enforce against property of the debtor any 
lien to the extent that such lien secures a claim that arose before the 
commencement of the case under this title; [and] 

(6) any act to collect, assess, or recover a claim at inst the debtor that arose 
before the commencement of the case under this title[.] 

II U.S.C. § 362(a) (2011). 

As a result, any transfer of a property interest that betters the creditor's position, such as 

byperfecting its interest, is prohibited. Id, § 362(a)(4). Moreover, at least in the Ninth Circuit, 

actions taken in violation of the stay are void. Schwartz v. U.S. (In re Schwartz), 954 F2d 569, 

571 (9th Cir. 1992) (citing Williams v. United Inv. Corp. (In re Williams), 124 B.R. 311,316 

(Bankr. C.D. Cal. 1991) ("The Ninth Circuit adheres to the general rule that actions taken in 

violation of the automatic stay are void and without effc,ct.”)). Thus, if the stay applied to the 

December 23 Assignment, and if that Assignment or its recordation fisH within the prohibition of 

Section 362(a), Deutsche Bank cannot rely on the Assignment to reunify the Note and Deed of 

Trust, 

The automatic stay does not, however, preclude creditors from performing certain 

"rninisteriar acts, McCarthy, Johnson & Miller v. N. Bay Plumbing, Inc. (In re Pettit),217 F.3d 

5 

50 
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1 	1072, 1080 (9th Cir. 2000); Scares v. Brockton Credit Union (In re Soares), 107 F.3d 969, 974 

	

2 	(1st Cir. 1997). "A ministerial act is one that is essentially clerical in nature. . . when an 

	

3 	official's duty is delineated by 	a law or a judicial decree with such crystalline clarity that 

	

4 	nothing is left to the exercise ofthe official's discretion or judgrnent[.]" In re Scares, 107 F.3d at 

	

5 	973-74 (citing U.S. ex rel. McLennan v. Wilbur, 283 U.S. 414,420 (1931); BLACK'S LAW 

	

6 	DICTIONARY 996 (Brian A. Gamer ed., 6th ed. 1990)). The current version ofBlack's Law 

	

7 	Dictiontny similarly defines a ministerial act as lain act perfoimed without the independent 

	

8 	exercise of discretion or judgment." BLACK'S LA w DICTIONARY 28 (Brian A. Gamer ed., 9th ed. 

	

9 	2009). Therefore, if recording the Assignment was a ministerial act, then Deutsche Bank did not 

	

10 	violate the automatic stay and couki have continued with the foreclosure notwithstanding the 

	

11 	nonunification of the Note and Deed of Trust on the date the Debtors filed bankruptcy. 

	

12 	The characterization of the effect of the Assignment is, at heart, a determination ofNevada 

	

13 	state property law. To the extent that the Nevada Supreme Court confirms that recording an 

	

14 	assignment ofa deed of trust is the transfer ofa property interest — a conclusion foreshadowed in 

	

15 	large part by the change in Nevada law in 2011 to require that "any assignment of the beneficial 

	

16 	interest under a deed oftrust must be recorded," NEV. REV, STAT. *106.210 (2011) (amended by 

	

17 	2011 Nev. Stat., eh 81, § 1, at 32V)— then the Assignment is void as against the Debtors under 

	

18 	bankruptcy law. 4  

	

19 	There are thus potentially two issues that must be answered. The first is whether and how 

	

20 	a creditor can reunify a deed of trust and a promissory note. If initiating foreclosure with split 

21 

22 

23 

24 

25 

26 

6 

ro 
Ex 15 P50000051 

'The date of the Assignment is der the effective date of §106.210. 

ilte contractual assignment between MERS and Deutsche Bank would appear to involve 
a transaction between two non-debtors, and thus not subject to the automatic stay. This 
certification thus focuses on the recordation of the Assignment as the transfer of some interest in 
the Property that might violate the automatic stay in the sense that recordation gives a creditor 
better tights against the Debtots than it held before the recordation. Even if this court's 
interpretation is incorrect about the contractual assignment on November 25, that date is still after 

the date of the commencement of Debtors' bankruptcy case. 

2423 



Case 11-27788-bam Doc 63 Entered 03/01113 14:45:23 Page 7 of 8 

	

1 	instruments creates an irrevocable split, then under federal bankruptcy law there would be no 

	

2 	"cause" to lift the automatic stay to allow foreclosure because reunification would not be possible 

	

3 	and the creditor could never have standing to foreclose. 11 U.S.C. § 362(d)(1) (2011). 

	

4 	If the foreclosure would simply be distills' sed without prejudice, or there would be some 

	

5 	other nonfinal consequence of premature initiation, and reunification is possible, the second issue 

	

6 	is the nature of the assignment of a deed oculist that effectuates the reunification. lfrcoording 

	

7 	such an assignment is a purely ministerial act, then it would not violate the automatic stay. 

	

8 	Alternatively, if such assignments alter the substantive rights ofthe debtor or the bankruptcy 

	

9 	estate, then they could only validly occur if the bankruptcy court granted relief from the automatic 

	

10 	stay. 

	

11 	If the Nevada Supreme Court determines that the recordation of the Assignment is 

	

12 	ministerial in nature, Deutsche Bank's postpctition actions may have sufficed to reunify the Note 

	

13 	and Deed of Trust and Deutsche Bank would thus have "cause" for relief from the automatic stay, 

	

14 	Any other result would leave the Note unsecured and thus dischargeable on the completion of 

	

15 	Debtors' plan payments. 

	

16 	1V. 	Names of the Parties — NEV. R. APP. P. 5(0(3) 

	

17 	The parties are Bryce and 'Waite Montierth, the Chapter 13 Debtors, and Deutsche Bank, 

	

18 	the creditor. 

	

19 	V. 	Names and Addresses of Counsel NEV. R. APP. P. 5(05) 

	

20 	Counsel for Deutsche Bank: 
Gregory L. Wilde, Esq, 

	

21 	Matthew K. Schriever, Esq. 
Tiffany and Bosco, P.A. 

	

22 	212 S. Jones Blvd. 
Las Vegas, NV 89107 

23 
Counsel for Debtors: 

	

24 	David Crosby, Esq. 
Troy Fox, Esq. 

	

25 	Crosby and Fox, LLC 
711 S. Eighth St. 

	

26 	Las Vegas, NV 89101 

7 

52 
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I 	VI. 	Costs of Certificatio n  

	

2 	Because the bankruptcy estate is insolvent and given the importance of this issue, this 

	

3 	court respcotgally asks the Supreme Court to waive the costs ofeertification. 

	

4 	VII. Order Regarding Certification 

	

5 	Having complied with the provisions of Nov. R, App. P. 5(c), 

	

6 	IT IS ORDERED that upon entry, the Clerk of Court shall filrvvard this Order to the 

	

7 	Supreme Court ofthc State o f Nevada, Capital Complex, 201 South Carson St., Carson City, 

	

8 	Nevada 89701. under seal of the Clerk of this court; and 

	

9 	IT IS FURTHER ORDERED that upon receipt of the opinion of the Nevada Supreme 

	

10 	Court, this matter shall be transferred to the Bankruptcy Court for further proceedings consistent 

	

11 	with the opinion of the Nevada Supreme Court. 

	

12 	 WO/ 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

8 
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T Newberry 

 

From: 
Sent 
To: 
Cc: 

Subject: 

 

Christopher Hunter <chunter@mcCarthyHolthus.com > 

Friday, May 03, 2013 8:54 AM 

T Newberry 

IDSMH 

Nationstar v Rodriguez/NV-11-478461-JUD 

Ms. Newberry: I received your phone call regarding my summary judgment motion. There is nothing to be puzzled 

about. Under the rules I can move for summary judgment at any time. I have a complete, comprehensive package to 

present to the court and your client hasn't made a payment in three and one half years. Your client already had one 

chance to step up in mediation and wasn't interested. 

Regarding discovery, consider this our 16.1 meeting if you like. If you want discovery you can prepare a JCCR, standard 

180 days to discovery bar date, plug in the other dates, disclosures within 10 days and send to me to sign. Thanks. 

Regards, 

Chris Hunter 

9510 West Sahara, Suite 110 

Las Vegas, Nevada 89117 
Phone: (702) 685-0329 Ext. 3748 

Fax: (866) 339-5691 
chunter@mccarthyholthus.com   

www.mccarthy-holthus.com   

Service second to none 

CONFIDENTIALITY NOTICE: This e-mail message is a confidential communication and the 

information contained herein may be privileged and protected by the attorney/client and/or other 

privilege. It is confidential in nature and intended for use by the intended addressee only. If you are not 

the intended recipient, you are hereby expressly prohibited from dissemination distribution, copy or any 

use whatsoever of this transmission and its contents.. If you have received this message in error, or are 

not the named or intended recipient(s), please immediately notify the sender at 702-685-0329 and delete 

this e-mail message and any attachments from your workstation or network mail system. If necessary 

arrangements will be made to retrieve the originals from you at no charge. 

Federal law requires us to advise you that communication with our office could be interpreted as an attempt 

to collect a debt and that any information obtained will be used for that purpose. 
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De fen dan  

COMES NOW Plaintiff; by and through its counsel of record, Christopher M. Hunter, 

Esq.-,-  of McCa.rthy & Holthus, LLP, and files this Reply to the Opposition to the Motion for 

Summary Judgment filed by Defendant, Catherine Rodriguez ("Defendant"). 

This Reply is based upon this Notice, the attached Memorandum of Points and 

Authorities, and upon all pleadings and documents herein, as well as any argument that may 

be presented at the hearing of this, or any other motions/matters; the Court is requested to 

take judicial notice as appropriate. 

Dated: May 23, 2013 

CATHERINE RODRIGUEZ; DOES I—X; and 
ROES 1 -10 inclusive, 

THE BANK OF NEW YORK MELLON 
FiK/A THE BANK OF NEW YORK AS 
TRUSTEE FOR THE HOLDERS OF THE 
CERTIFICATES, FIRST HORIZON 
MORTGAGE PASS- 
THROUGH CERTIFICATES SERIES 
FHAMS 2005-AA5, BY FIRST HORIZON 
HOME LOANS, A DIVISION OF FIRST 
TENNESSEE BANK NATIONAL MASTER 
SERVICER, IN ITS CAPACITY AS AGENT 
FOR THE TRUSTEE UNDER THE 
POOLING AND SERVICING GREW:ENT, 

PLAINTIFF'S REPLY TO 
DEFENDANT'S OPPOSITION TO 
PLAINTIFF'S MOTION FOR SUMIVIARY 
JUDGMENT 

Case No.: A-12-661179-C 

Dept. : 

Christopher M. Hunter, Esq. 
a,Ot, 

1 

5 

'RECEIVED MAY 29 2013 

Kristin A. Schuler-Hintz, Esq., Nevada SBN 7171 
Christopher M. Hunter, Esq., Nevada SBN 8127 

2 McCarthy & Holthus, LLP 
9510W. Sahara, Suite 110 

3 Las Vegas, NV 89117 
Phone (702) 685-0329 

4 Fax (866) 339-5691 
nviud®mccarthyholthus.com   
Attorney for Plaintiff: 

Electronically Filed 

05/23/2013 02:51:34 PM 

CLERK OF THE COURT 

6 
	

DISTRICT COURT 

7 	 CLARK COUNTY NEVADA 

8 
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1 
	

MEMORANDUM OF POINTS AND AUTHORITIES 

2 
A. Plaintiff's motion is procedurally proper and supported by ample evidence 

3 
Defendant alleges that Plaintiff has not provided any evidence to support the Motion. 

4 
5 Accompanying the Motion for Summary Judgment is an Affidavit signed by an officer of 

the servieer of the loan on behalf of Plaintiff. Paragraphs 1 and 4 of the Affidavit allege that 
6 

affiant is authorized to make the Affidavit and that Plaintiff is the owner and holder of the 
7 

note and the beneficiary of the deed of trust. A pay history is included, a summary of the 

8 accounting on the loan is included and the acceleration letter is included. None of this is 

9 disputed by Defendant who is now three and one half years in default on the loan. 

	

10 	
The chain of title on the loan is also included, The promissory note is endorsed by 

11 the original lender in blank. Plaintiff now has possession of the note and may enforece the 

12 note, An endorsement in blank becomes payable to bearer and may be negotiated by transfer 

13 of possession alone. NRS 104.3205. The holder of an instrument is the person entitled to 

14 enforce the instrument NRS 104.3301. 

	

15 	The chain of title also includes an assignment of record of the deed of trust showing 

16 transfer of the deed of trust to Plaintiff. This is sufficient to satisfy the requirements of Leyva 

17 v. National Default Sveg. Corp., 127 Nev. Advance Opinion 40 (July 7, 2011) and Edelstein 

18 v. Bank of New York Mellon, 286 P.3d 249, 128 Nev. Adv. Rep. 48 (Nev. 2012). This 

19 presentation is more than sufficient evidence under NRCP 56 to support the granting of 

20 summary judgment, particularly given that Defendants have provided absolutely no evidence 

21 to the contrary. 

22 

	

23 
	B. Defendant's reference to a mediation is improper 

	

24 
	One of the two bases Defendant raises in her Opposition is a variety of documentation 

25 and information relating to her prior mediations. Nevada Mediation Rule 19 provides as 

26 follows: 

	

27 	
1. All documents and discussions presented during the mediation shall be 

	

28 
	

deemed confidential and inadmissible in any subsequent actions or 

2431 



proceedings, except in an action for judicial review according to these rules. 
In that case, non-privileged evidence submitted for mediation is discoverable 
to the extent that it is relevant to a determination of bad faith, enforceability of 
agreements made between parties within the Program, including temporary 
agreements, and appropriate sanctions pursuant to NRS Chapter 107, as 
amended. .. 

All of this documentation and discussion is confidential and inadmissible because this is not 

an action for judicial review. As a result, under no circumstances can Defendant statements 

or arguments concerning mediation be considered here. 

Further, the suggestion that Plaintiff is usurping the Nevada Mediation Program has 

no merit whatsoever. The Nevada Supreme Court has ruled that if a non-judicial foreclosure 

and resulting mediation result in the non-issuance of a mediation certificate the lender is 

always free to initiate a new foreclosure. Holt v. Reg? Serv. Corp., 266 P.3d 602, 127 

Nev. Adv, Rep. 80 (2011). Secondly, a lender is free to use its absolute discretion in 

initiating either a judicial or non-judicial foreclosure. See Edelstein v. Bank of New York 

Mellon, 286 P.3d 249, 128 Nev. Adv. Rep. 48 (Nev. 2012). Thus, Plaintiff is acting entirely 

'within its rights in prosecuting this judicial foreclosure. 

C. Defendant cites no support for her bankruptcy issues 

Defendant asks this Court to allow Defendant, who already has lived rent free for 

three and one half years, to continue doing so for an unlimited and undeterminable period of 

time until the Nevada Supreme Court makes a ruling on a certified question from Judge 

Markell. This is merely a question raised by the bankruptcy court and is not authority which 

this Court can use to make a determination that Plaintiff has no standing to foreclose. 

Further, the question of the security interest held by Plaintiff is something that should have 

been raised four years ago when Defendant filed her bankruptcy not now. 
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CONCLUSION 

Plaintiff has proper standing to foreclose and has provided ample evidence of same. 

Defendant has offered nothing to counter the fact that she has been in default for three and 

one half years. All references to mediation are inadmissible For the reasons set forth in this 

memorandum, Plaintiff respectfully requests that the Court grant the Motion for Summary 

Judgment. 

DATED: May 23, 2013 

McCarthy & Holthus, LLP 

By: 
Christopher M. Hunter, Esq. 
Attorneys for Defendant 

CER I 	VACATE OF MAILING  

hereby certify that on the 23d day of May, 2013, a true and correct copy of the 

foregoing Reply to Opposition to Motion for Suminmy Judgment was forwarded by United 

States-Mail postage prepaid to the addresses listed below. 

Tam Newberry Esq. 
7854 W Sahara Ave 
Las Vegas, NV 89117 
Attorney for defendant Catherine Rodriguez 

/s/Christina Reeves 
An employee of McCarthy & Holthus, LLP 
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Colette Thorne 

Sandye Johnson 
Monday, December 01, 2014 10:28 AM 

To: 
	

Everybody 
Subject: 
	

Holiday Luncheon 

The Partners request your presence at our Holiday Luncheon on December 12 th  It will be held at Undo Michoacan 
located at 645 Carnegie Street, Henderson, NV 89052. The luncheon will be from 2pm to 5pm. Please plan on working 
over the noon hour as it will only be a 5.5 hour work day. 

If you will not be attending, please let me know by Monday, December 8 th . Thank you. 
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08/30/2013 03:50:43 PM 

1 

2 

3 

4 

5 

6 

7 

RSPN 
ARIEL E. STERN, ESQ. 
Nevada Bar No. 8276 
ALLISON R. SCHMIDT, ESQ. 
Nevada Bar No. 10743 
AKERMAN SENTERFITT LLP 
1160 Town Center Drive, Suite 330 
Las Vegas, Nevada 89144 
Telephone: 	(702) 634-5000 
Facsimile: 	(702) 380-8572 
Email: ariel.stern@akerman.com  
Email: allison.schmidt@akerman.com  

c2gx. kgALK--- 
CLERK OF THE COURT 

Attorneys for Defendant 
Nationstar Mortgage LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CATHERINE RODRIGUEZ, 	 Case No.: 	A-13-685616-J 
Dept.: 	XXV 

Petitioner, 
RESPONSE TO PETITION FOR 

V. 	 JUDICIAL REVIEW 

NATIONSTAR MORTGAGE LLC,; METLIFE 
HOME LOANS; and THE BANK OF NEW 
YORK MELLON F/KJA THE BANK OF NEW 
YORK AS TRUSTEE FOR THE HOLDERS OF 
THE CERTIFICATES, FIRST HORIZON 
MORTGAGE PASS-THROUGH 
CERTIFICATES SERIES FHAMS 2005-AA5, 
BY FIRST HORIZON HOME LOANS, A 
DIVISION OF FIRST TENNESSEE BANK 
NATIONAL MASTER SERVICER, IN ITS 
CAPACITY AS AGENT FOR THE TRUSTEE 
UNDER THE POOLING AND SERVICING 
AGREEMENT, 

Defendants. 

Nationstar Mortgage, LLC (Nationstar) responds to Catherine Rodriguez's Petition for 

Judicial Review as follows: 

MEMORANDUM OF POINTS AND AUTHORITIES 

This matter arises out of a foreclosure mediation that took place approximately two years 

ago, pursuant to the amendments to Chapter 107 of the Nevada Revised Statutes. Rodriguez asks 

the court to ignore a bright-line deadline on filing petitions for judicial review. The statutory scheme 

(27004443 ;1 ) 
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1 	and the foreclosure mediation rules that were in effect at the time of the mediation (as well as those 

2 in effect now) do not provide for the relief Rodriguez seeks. The Court should deny her petition. 

	

3 	 I. 

	

4 	 STATEMENT OF FACTS 

	

5 	Rodriguez purchased the property located at 6845 Sweet Pecan Street, Las Vegas, NV in 

	

6 	April of 2005 for $269,000. Pet. at 4:16-19. Rodriguez admits intentionally defaulting on her loan 

	

7 	in hopes of obtaining better terms. Id. at 4:25-26. Following her default, Rodriguez participated in 

8 Nevada's foreclosure mediation program. Rodriguez had three separate mediations, on July 19, 

9 2010; December 10, 2010; and October 6, 2011. Id. at p. 5-6. Rodriguez was represented by 

10 counsel at each mediation. Id. Following the three mediations, Rodriguez did not cure her default, 

	

11 	despite being offered a modification in August 2010. See Pet., Ex, 7, at 0000026. The current 

12 beneficiary of the deed of trust, Bank of New York-Mellon (BNY-Mellon) filed a judicial 

13 foreclosure action on May 3, 2012. See Register of Actions, attached hereto as Exhibit A. The 

ic  
>L4T Lx1 c4 z  14 judicial foreclosure action is still open; the court denied BNY-Mellon's motion for summary 

	

° 	15 	judgment and permitted Rodriguez to conduct discovery. See Minutes, Exhibit B. 

-t 
h 16 	Rodriguez did not file a petition for judicial review until July 22, 2013, nearly two years after 

w 
17 the mediator's statement issued on the October 6, 2011 mediation, The untimely petition alleges an 

endorsement presented at the October 6, 2011 mediation differed from the endorsement presented by 

BNY-Mellon in the judicial foreclosure action. Pet. at 8:2-5. Rodriguez asserts, without basis, that 

the endorsement produced at the mediation was fraudulent Id. at p. 14. 

LEGAL ARGUMENT 

A. 	The Petition is Untimely  

The FMRs as they existed in October 2011 required a petition for judicial review be filed 

within "30 days of the date that the party to mediation received the Mediator's Statement." FMR 

I  The rules have since been amended to require the Foreclosure Mediation Program Administrator to issue a notice to 

homeowners stating whether a certificate will issue. Under the current rules, a petition must be filed within 30 days of 

receipt of the notice. FMR 21(3) (as amended Dec. 2012) 

127004443,1) 	 2 
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1 	21(2). The mediator served the Mediator Statement on October 11, 2012. See Pet., Ex. 11, 

	

2 	Rodriguez was required to file her petition for judicial review by November 14, 2012. 2  Instead, 

3 Rodriguez waited more than 20 months after receiving the Mediator Statement to file her petition. 

	

4 	See Pet., filed on July 22, 2013. This is not a case where a pro se petitioner missed the deadline by a 

5 couple of days; Rodriguez, who was and is represented by counsel, missed the filing deadline by 

	

6 	nearly two years. Due to this failure, this court lacks jurisdietion. 3  

	

7 	Rodriguez argues her petition is timely because she did not discover the endorsement issue 

8 until the hearing on BNY -Mellon motion for summary judgment in the judicial foreclosure action. 

	

9 	Pet. at p. 11. The court should reject this argument, for two reasons. First, no authority supports 

10 Rodriguez' s delayed discovery argument. The supreme court did not add a " delayed discovery"  

	

11 	exception in any of the five rule amendments. No statute, regulation, rule, or case (published or 
cro 

LL7 

ES' VI 12 otherwise) has a delayed discovery exception. Second, even assuming there was a " delayed 
r oo  cis 

	

13 	discovery "  exception to the petition deadline, the verified amended complaint for judicial 

eA 14 foreclosure, which contains the second endorsement upon which Rodriguez bases her demand for 

8 .5' 
15 sanctions, was filed on December 14, 2012. See Pet., Ex. 13. The petition was not filed until seven 

	

16 	month later. Regardless of when this court considers the 30 -period to begin, the petition is untimely. 
‘,13 

	

17 	B. 	Nationstar Does Not Seek to Utilize the FMR as "Both a Sword and a Shield"  

	

18 	Nation star does not seek to use the rules as both a sword and a shield. BNY -Mellon sought, 

	

19 	unsuccessfully, to bar the admissibility of the first endorsement in the judicial foreclosure. Pet., Ex. 

20 16. The court denied BNY -Mcllon's motion for summary judgment and permitted the parties to 

	

21 	conduct discovery related to the documentary issues. see Ex. B. 

	

22 	Here, Nationstar seeks only to enforce the clear, longstanding rule that a petition for judicial 

23 review must be filed within 30 days of receipt of the mediator 's statement. Nationstar has no interest 

24 in the outcome of the judicial foreclosure. See Ex. A. Subjectively carving out exceptions to the 30 -  

2  This date assumes the standard three days for mailing. 
3  The Nevada Supreme Court has held that the failure to timely file a petition for judicial review of an administrative 

proceeding is a jurisdictional defect, divesting the district court of jurisdiction over the matter. See, e.g. SITS v. Partlow-

Hursh, 101 Nev. 122, 125, 696 P.2d 462, 464 (I 985)(workers compensation); Crane v. Continental Telephone Co. of 

California, 775 P.2d 705, 105 Nev. 399 (Nev., 1989)(Publie Service Commission proceedings); and Baxter v. State 

Labor Cotnintr, 281 P.3d 1154 (Nev., 2009)(petitions before the State Labor Commissioner). 

(27004443;1) 	 3 
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1 	day petition deadline would render the deadline useless. Once a mediation has concluded, a party to 

2 the mediation should not be left to wonder whether it will be subject to judicial review years down 

3 the road. Administrative proceedings require finality, Rodriguez's remedy to the perceived 

	

4 	documentary issue properly lies in the judicial foreclosure action. Rodriguez is not entitled to any 

	

5 	relief. The court should deny her petition. 

	

6 	 IlL 

	

7 	 CONCLUSION 

	

8 	Rodriguez has remained in possession of the subject property for three .  and a half years 

9 without payment and now seeks to recover additional funds vis-a-vis her untimely petition for 

10 judicial review. Her failure to timely file the petition for judicial review divests this court of 

	

11 	jurisdiction over this matter. Nationstar requests the Court deny the petition for judicial review. 
H3 

	

12 	DA 	FED this 30th day of August, 2013. 
--7e 

	

13 	 AKERNIAN SENTERFITT LLP 
rz t>j'a 

0  , 	 /s/ Allison R. Schmidt, Esq.  

`) 5 
o<0 
2 Li 

18 

19 
	 Attorneys for Defendant 

Nationstar Mortgage LLC 

20 

21 

22 

23 

24 

25 

26 

27 

28 

14 

15 

16 

17 

ARIEL E. STERN, ESQ. 
Nevada Bar No. 8276 
ALLISON R. SCHMIDT, ESQ. 
Nevada Bar No. 10743 
1160 Town Center Drive, Suite 330 
Las Vegas, Nevada 89144 

{270044431) 	 4 
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8 TARA D. NEWBERRY, ESQ. 
Connaghan Newberry Law Firm 
7854 West Sahara Avenue 
Las Vegas, NV 89117 

Attorneys for Petitioner 

KRISTIN A. SCHULER-HINTZ, ESQ. 
McCarthy & Holthus, LLP 
9510 W. Sahara Avenue, Suite 200 
Las Vegas, NV 89117 

Attorneys for Defendant 
The Bank of New York Mellon 

f/k/a The Bank of New York 
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1 
	

CERTIFICATE OF SERVICE 

2 
	

HEREBY CERTIFY that on the 30th day of August, 2013 and pursuant to NRCP 5(b), I 

3 served and deposited for mailing in the U.S. Mail a true and correct copy of the foregoing 

4 
RESPONSE TO PETITION FOR JUDICIAL REVIEW, postage prepaid and addressed to: 

5 
VENICIA CONSIDINE, ESQ. 

6 Legal Aid Center of Southern Nevada, Inc. 
725 E. Charleston Blvd. 
Las Vegas, NV 89104 

/s/ Adam Crawford 
An employee Of AKERMAN SENTERFITT LLP 

{ 27004443;1 ) 	 5 
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Location 1 District Court CiviVCriminal Help 

REGISTER OF ACTIONS 
CASE No. A-12.661179-C 

The Bank of New York Mellon, Plaintiff(s) vs. Catherine Rodriguez, 
Defendant(s) 

PARTY INFORMATION 

Defendant 	Rodriguez, Catherine 

Plaintiff 	The Bank of New York Mellon 

Case Type: Title to Property 
Subtype: Foreclosure 

Date Filed: 95103/2012 
Location: Department 31 

Conversion Case Number: A881179 

Lead Attorneys 

Venlcia G. Considine 
Retained 

702-388-1070(W) 

Kristin A. Schuler-Hintz, ESO 
Retained 

702-685-0329(M 

EVENTS & ORDERS OF THE COURT 

DISPOSITIONS 

10/16/2012 Voluntary Dismissal (Judicial Officer: Kishner, Joanna S.) 
Debtors: Las Vegas City or (Defendant) 
Creditors: The Bank of New York Mellon (Plaintiff) 
Judgment: 10/15/2012, Docketed: 10/23/2012 

04/09/2013 Voluntary Dismliseal (Judicial Officer: Kishner, Joanna S.) 
Debtors: Republic Services (Defendant) 
Creditors: The Bank of New York Mellon (Plaintiff) 
Judgment: 04/09/2013, Docketed: 04/17/2013 

OTHER EVENTS AND HEARINGS 

05/0312012 Case Opened 
05/0312012 Complaint 

Complaint for 'Judicial Foreclosure and Deficiency Judgment of Deed of Trust 
06/03/2012 initial Appearance Pee Disclosure 

Initial Appearance Fee Disclosure 
05/03)2012 Notice of Pendency of Action 

Notice of Pendency of Action 
05/07/2012 Summons 

Summons 
05/0912012 Affidavit of Service 

Affidavit of Service 
05/09/2012 Affidavit of Due Diligence 

Affidavit of Due Diligence 
05/11/2012 Affidavit of Service 

Affidavit of Service 
05/15/2012 Affidavit of Due Diligence 

Affidavit of Due Diligence 
06/22/2012 Affidavit of Service 

Affidavit of Service 
07102/2012 Stipulation and Order 

Stipulation and Order 
07/06/2012 Notice of Entry of Order 

Notice of Entry of Order 
10115/2012 Voluntary Dismissal 

Voluntary Dismissal 
10/25/2012 Stipulation and Order for Dismissal With Prejudice 

Stipulation and Order 
12/03/2012 Notice of intent 

Notice of Intent to Default 
12/07/2012 Motion 

Motion to Cancel Lis Pendens and Dismiss Complaint 
12/10/2012 initial Appearance Fee Disclosure 

Initial Appearance Fee Disclosure (NRS Chapter 19) 
12/1412012 Amended Complaint 

Verified Amended Complaint for Judicial Foreclosure and Deficiency Judgment of Deed of Trust 
12/18/2012 Amended Summons 

Amended Summons 
01/08/2013 Notice 

Notice to Withdraw Motion to Cancel Lis Pendens and Dismiss Plaintiffs First Complaint 
01/10/2013 CANCELED Motion to Dismiss (9:00 AM) (Judicial Officer Kishner, Joanna S.) 

Vacated 
Defendant Catherine Rodriguez's Motion to Cancel Lis Pendens and Dismiss Complaint 

https://www.clarkeountycourts.us/Anonymous/CaseDetail.aspx?CaseID -9271807 	8/30/2013 
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0211512013 Answer 
Defendant's Answer and Affirmative Defenses to Plaintiffs Verified Amended Complaint for Judicial Foreclosure and Deficiency Judgment of Deed 
of Trust 

03/0412013 Notice of Intent 
Notice of Intent to Default 

04/0912013 Voluntary Dismissal 
Voluntary Dismissal 

04/2912013 Affidavit in Support 
Affidavit in Support of Motion 

04/29/2013 Memorandum of Costs and Disbursements 
Memorandum of Costs and Disbursements 

04/29/2013 Motion for Summary Judgment 
Motion for Summary Judgment 

05/1712013 Opposition to Motion For Summary Judgment 
Defendant's Opposition to Plaintiff's Motion for Summary Judgment 

05/2312013 Reply to Opposition 
Plaintiff's Reply to Defendants Opposition to Plaintiff's Motion for Summary Judgment 

06/18/2013 Motion for Summary Judgment (9:30 AM) (Judicial Officer Bonaventure, Joseph T.) 
Plaintiff's Motion for Summary Judgment 
Parties Present 

Minutes  

06/04/2010 Reset by Court to 06/18/2013 
Result: Denied Without Prejudice 

07/3112013 Order 
Order Denying Plaintiff's Motion for Summary Judgment 

08/01/2013 Notice of Entry 
Notice of Entry of Order Denying Plaintiff's Motion for Summary Judgment 

08/2712013 Notice of Entry of Order 
Notice of Entry of Order Denying Plaintiff's Motion for Summary Judgment 

FINANCIAL INFORMATION 

Defendant Rodriguez, Catherine 
Total Financial Assessment 
Total Payments and Credits 
Balance Due as of 08/3012013 

12110/2012 Transaction Assessment 
12110/2012 Wznet 	 Receipt # 2012-151263-CCCLK Rodriguez, Catherine 

223.00 
(223,00) 

Plaintiff The Bank of New York Mellon 
Total Financial Assessment 
Total Payments and Credits 
Balance Due as of 0813012013 

473.00 
473.00 

0.00 

05/03/2012 
05/03/2012 
05/04/2012 
05104/2012 
04/30/2013 
04/30/2013 

Transaction Assessment 
Wiznet 
Transaction Assessment 
Payment (Window) 
Transaction Assessment 
Wanet 

Receipt ft 2012-57665•CCCLK 

Receipt # 2012-58231 -WOLK 

Receipt # 2013-53112-CCCLK 

The Bank of New York Mellon 

NatIonwkie Legal 

The Bank of New York Mellon 

270.00 
(270.00) 

3.00 
(3.00) 

200.00 
(200.00) 
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The Bank of New York Mellon, Plaintiff(s) vs. Catherine 
Rodriguez, Defendant(s) 

Case Type: Title to Property 
Subtype: Foreclosure 

Date Filed: 0510312012 
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PARTY INFORMATION 
Lead Attorneys 

Defendant Rodriguez, Catherine 

Plaintiff 	The Bank of New York Mellon 

EVENTS & ORDERS OF THE COURT  
06/18/2013 Motion for Summary Judgment (9:30 AM) (Judicial Officer Bonaventure, Joseph T.) 

Plaintiff's Motion for Summery Judgment 

Minutes 
06/0412013 9:00 AM 

06/18/2013 9:30 AM 
- Arguments by counsel. Court stated its findings and 

ORDERED, Plaintiffs Motion for Summary Judgment is 
DENIED WITHOUT PREJUDICE. Court will allow limited 
discovery, Plaintiff may then renew motion. 

Parties Present 
Return to Register of Actions 

Venlcla G. Considine 
Retained 

702-386-1070(W) 

Kristin A. Schuler-Hintz, 
ESQ 
Retained 

702-685-0329(W) 
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I 
	

LAS VEGAS, CLARK COUNTY, NEVADA 

	

2 
	

SEPTEMBER 5, 2013, 9:00 A.M. 

	

3 
	

PROCEEDINGS 

	

4 
	 * * * 

	

5 	THE COURT: This is the time and date set for 
6 the Order to Show Cause in the Petition of Catherine 
7 Rodriguez versus Nationstar Mortgage. Also named in the 
8 Petition is Bank of New York Melon and MetLife Home 
9 Loans. This mediation actually took place back in 2011 

10 and there is some issue with regard to that in the 
11 timeliness of this Petition and, of course, we have the 
12 substantive arguments as well. And we have the added 
13 wrinkle that there's a judicial foreclosure proceeding 
14 also pending. 

	

15 	Why don't we get appearances from counsel and 
16 who is present for our record and then we'll look at 
17 further argument 

	

18 	MS. NEWBERRY: Good morning, Your Honor. Tara 
19 Newberry on behalf of Ms. Rodriguez, along with 
20 co-counsel from Southern Nevada Legal Aid Center — 

	

21 	MS. CONSIDINE: Venicia Considine. 

	

22 	THE COURT: Good morning. 

	

23 	MR. NAM: Inlcu Nam, on behalf of Bank of New 
24 York Melon. 

	

25 	THE COURT: Thank you. And I do think that the 
3 

1 first issue that we need to address today, unless there's 
2 something else going on that the court needs to be made 
3 aware of. 

	

4 	MS. NEWBERRY: Your Honor, I would say that I 
5 did see Allison Schmidt in the courthouse today; she does 
6 represent, I believe, Nationstar in this matter. There 
7 was a filing of a response on Friday, which 1 received 
8 yesterday in the mail, so I don't know if she checked in 
9 to the court. 

	

10 	THE COURT: No. We have not had her check in 
11 yet this morning. We did get the response from..- I did 
12 not know and should have asked before we got started if 
13 counsel was going to stand in for, and that has happened 
14 on occasion when we have had multiple parties. 

	

15 	MR. NAM: I am only representing Bank of New 
16 York Melon today. 

	

17 	THE COURT: All right. Do you think we need to 
18 trail it? 

	

19 	MS. NEWBERRY: I know Ms. Schmidt from a along 
20 time ago. I can't imagine that she would miss, so I 
21 would prefer that we trail it just to give her that 
22 opportunity to be here. 

	

23 	THE COURT: It is ten after ten; calendar starts 
24 at nine. We could also — I'll have my clerk send a note 
25 to my JEA to try to reach out to Ms. Schmidt, because we 

4 

1 have done that on occasion, as well, if counsel is not 
2 present and they might be somewhere in the courthouse. 
3 Sometimes their staff could track them down. So we will 
4 try that and see if staff can track them down and say 
5 that we are ready to have the matter called. But we will 
6 trail it to at least to the end of the calendar. 
7 	MS. NEWBERRY: Fair enough, Your Honor. 
8 	THE COURT: We will call you up again when we 
9 see counsel. 

10 
	 * * 

11 	THE.' COURT: Calling the matter on page 6, 
12 Rodriguez versus Nationstar Mortgage. 
13 	MS. NEWI3ERRY: Tara Newberry on behalf of 
14 Ms. Rodriguez. 
15 	MS. CONSIDINE: Venicia Considine on behalf of 
16 Ms. Rodriguez. 
17 	MR. NAM: Mhz Nam on behalf of Bank of New York 
18 Melon. 
19 	MS. SCHMIDT: Alison Schmidt on behalf of 
20 Nationstar Mortgage LLC. And my apologies to the Court 
21 and counsel for our calendaring error. 
22 	THE COURT: That's all right We know you were 
23 around. We were actually all in agreement to trail it 
24 assuming you were coming, but also out of an abundance of 
25 caution bad staff reach out and contact your office to 

5 

1 make sure that you knew. 
2 	MS. SCHMIDT: I appreciate that. Thank you. 
3 	THE COURT: We had received the pleadings. The 
4 Court had sort of oriented everybody to what the Court 
5 was looking at, first and foremost, to the procedure 
6 issue that was raised to whether or not the Petition was 
7 timely in that it does relate to a mediation that took 
8 place in October of 2011. 
9 	And the argument that was made by the petitioner 

10 is that it is timely because the first that the 
11 petitioner could have or would have been aware that there . 
12 was different documentation being offered by the entity 
13 seeking to foreclose was at the tune that the Motion for 
14 Summary Judgment took place in the judicial foreclosure 
15 action, and within 30 days of that date is when this was 
16 filed. 
17 	Now, I double checked the dates and Tarn just 
18 going to throw them out there to make sure that we are at 
19 least on the same page as we proceed with the argument on 
20 this aspect of the case that the Motion for Summary 
21 :Judgment hearing took place on June 1Sth and the Petition 
22 appears to have been filed on July 22nd. So it does 
23 technically seem to be outside the 30-day window even if 
24 you go to the latest date argued by the petitioner as far 
25 as when it became aware of the need to file this 

6 
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I Petition. 

	

2 	Now, the Court certainly has the discretion and 
3 has exercised it in appropriate circumstances to not have 
4 that act as a procedural bar. Of course, there is some 
5 argument being made in one of the responses, and I forget 
6 which, that really the date in which the petitioner 
7 should have been aware of these other documents was when 
8 the Amended Complaint was filed back in December of 2012. 

	

9 	So I guess I just want to get for the record the 
10 input on whether or not you believe this was timely. If 
11 it was timely, what your good cause argument would be for 
12 why it wasn't timely and should not be a procedural bar. 

	

13 	MS. NEWBER1tY: Thank you, Your Honor. 

	

14 	First, we did file on July lath. There was a 
15 problem with the filing because of this being a joint 
16 representation between the Legal Aid Center of Southern 
17 Nevada and my office. My office filed on the lath, which 
18 would have been within 30 days of the hearing on Motion 
19 for Summary Judgment that Your Honor discussed. The 
20 clerk rejected it because it was not filed with the SOLA, 
21 which is required by the court so their office had to go 
22 in and fix it. So that's the difference between the Iath 
23 and 22nd was it was a clerk issue. The motion was filed. 
24 It was actually served on McCarthy liolthus when we 
25 actually filed it believing that it was going to be 

7 

1 accepted by the court. 

	

2 	THE COURT: Okay. 

	

3 	MS. NEWBERRY: That is the issue with regards to 
4 the couple of days. So I do believe there is a good 
5 cause to make that allowance since this was a clerical 
6 issue with regard to accepting the filing without the 
7 SOLA. ft was our understanding we could file the 
8 Petition and then file the SOLA once we had the case 
9 number. The clerk then rejected the filing stating that 

10 it had to be filed together. So that was the issue with 
11 regard to the filing. 

	

12 	As far as the heating, let me take you back to 
13 when the judicial foreclosure was originated to explain 
14 the time standard with regards to our revelation that 
15 this document was in fact forged. 

	

16 	THE COURT: Okay. 

	

17 	MS. NEWBERRY: When the case was filed there was 
18 no endorsement on the note, and there was a Motion to 
19 Dismiss that we filed because this was a lack of 
20 standing. Bank of New York Melon had filed a judicial 
21 foreclosure, and it was our last understanding that 
22 Nationstar, based on the mediation, had not only taken 
23 over the servicing of the loan but they also had been 
24 transferring the note because that's the note that we 
25 had. 

8 

	

1 	So we filed a Motion to Dismiss because we 
2 didn't think Bank of New York Melon was the proper party. 
3 They then, rather than responding to the Motion to 
4 Dismiss with an opposition, amended the Complaint. When 

they amended the Complaint, and 1 have a copy of the 
courtesy copy that was sent to me by McCarthy Holthus. it 

7 shows the endorsement with a white text box covering up 
8 that endorsement to Nationstar that we had originally 
9 received. And I have it for you to look at today and 

10 compare the exact ones that I was given that I retained. 

	

11 	So even at the time that Amended Complaint was 
12 tiled, because of this whiteout box that's laying over 
13 it, we still didn't know who fabricated the document. 
14 Was it Bank of New York Melon; were they the ones that 
15 whited this out and were now trying to pretend to be the 
16 lender with the right to foreclose. Or Nationstar back 
17 at the time of the mediation were they the ones that put 
18 their name on the endorsement without any authorization 
19 to do so. 

	

20 	Without having that original in our hand, all we 
21 have is two copies of a note with different entities 
22 claiming to be the note holder, which is why when the 
23 Motion for Summary Judgment occurred, McCarthy Holthus 
24 shows up with the original note. Wet ink. Our client's 
26 signature on it. We examined it. The client examined 

9 

1 it. It looked like the original. And sure enough, there . 	. 
2 was never an endorsement byNationstar on that note. 

	

3 	So at the time of the hearing on the lath is the 
4 first moment that we had absolute proof that the document 
5 that was offered at the mediation was not a true copy of 
6 the original, nor was it in any manner Nationstar's right 
7 to hold that note as an owner. 

	

8 	So it's counsel's argiunent that we should have 
9 known in December. Well, we still had another copy of 

10 the note. And until we actually have the original I do 
11 not see how we were possibly put on valid notice that 
12 there was a forged instrument 

	

13 	The other issue that I have is in neither of 
14 their responses to the Petition did they deny that the 
15 document was forged. It's simply too late. You can't 
16 bring this to the court. 

	

17 	If I had tiled a Petition for Judicial Review 
18 back in October of 2011 asking Your Honor to find them in 
19 bad faith for a forged document what proof would I have 
20 had? I was in violation of Rule 11. I would have signed 
21 a document based on a supposition and a guess. I had no 
22 proof. I was not put on adequate notice. 

	

23 	And like Your Honor said in hearings earlier 
24 today, the counsel that appeared at the mediation at 
25 their word under the judicial canon that their 

10 
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I representations are truthful and accurate. I did the 
2 same thing. I had to look at the opposing counsel at 
3 that mediation and take in good faith that that document 
4 was true. We were told about a month before the original 
5 mediation day that the servicing had transferred from 
6 MetLife to Nationstar and that they were having problems 
7 getting all the documents together. No problem. 
8 Continued the mediation. Gave them an additional three 
9 weeks to come up with the document. They showed up at 

10 mediation with this endorsement saying that Nationstar 
11 now owned the loan. 
12 	I'm sure you have heard many cases and many 
13 instances where that has happened and when counsel says, 
14 Look, we have had some problem with getting the 
16 certification. But Nationstar is the servicer, 
16 Nation.star owns the note. Mr. Mark (phonetic) who 
17 appeared on behalf of Nationstar telephonically, 
18 confirmed that representation. We had no reason to 
19 believe that anybody else should be sitting at mediation 
20 than Nationstar. 
21 	So how could we have tiled a Petition for 
22 Judicial Review claiming that that endorsement had been 
23 fraudulently presented when we didn't have any facts that 
24 support that, nor were we on notice that that was even a 
25 possibility. Even when a complaint was filed we still 

11 

1 didn't have confirmation. And I would like to offer this 
2 to Your Honor to review for yourself the two note 
3 endorsements that we were given. 
4 	THE COURT: Please. 
6 	MS. NEWBERRY: This is what was attached to the 
6 Amended Complaint. And that is what was sent to us. And 
7 then this is what was provided at mediation. 
8 	THE COURT: All right Thank you, Counsel. 
9 	Because this part of the argument is related to 

10 the procedural issue of timeliness and whether there is a 
11 particular bar, let me hear from counsel. 
12 	MR. NAM: Your Honor, we do stand our on brief, 
13 this RIR was brought untimely. We have heard argument 
14 today as far as discovery of a certain breach and 
16 whatnot. We are not contesting that here today. We are 
16 not here to argue that matter. Those issues which are 
17 being determined in the judicial proceeding right now we 
18 are approaching discovery on that particular matter and I 
19 believe that is the -- in our respect I believe that is 
20 the proper forum to discuss that. 
21 	THE COURT: Counsel, would you agree it is 
22 possible to have parallel tracks that you could have a 
23 Petition for Judicial Review on mediation and proceed 
24 here with whether or not there was mediation in good 
26 faith, etcetera, and authority, etcetera, and still 

12 

1 have a judicial foreclosure proceeding pending 
2 separately. 
3 	I mean, your argument seems to be can't have 
4 both. But we see that situation occur all the time. Or 
5 if not a judicial foreclosure, some type of an action to 
6 stop a nonjudicial foreclosure that's filed in the 
7 regular course in a civil pleading that it goes to 
8 whatever judge is assigned to the civil case versus this 
9 matter pending here. So are you suggesting that we can't 

10 have both? 
11 	MR. NAM: I am not suggesting that. I believe 
12 that is best left to the determination of this court 
13 whether or not that should proceed. We're just urging 
id this court as a matter ofjudicial efficiency if we are 
15 approaching discovery in the judicial matter if we could 
16 go ahead and conclude that versus finding out if there 
17 are further facts that may come to support this 
18 particular proceeding. We do believe that this is an 
19 untimely brought PJR, especially given the mediator's 
20 statement that dates back 10 2011, which states that 
21 homeowner's attorney believed that there was some 
22 insufficient production of whether there's authority 
23 document at that time. We were surprised why that was 
24 not moved upon and it wasn't moved upon until the 
25 judicial matter was brought. 

13 

1 	THE COURT: Counsel, did you have something to 
2 add? 
3 	MS. SCHMIDT: I did just want to add a few 
4 things. We obviously agree with the assertion that this 

is an untimely Petition. Counsel has argued that the 
6 very first time they had concrete proof that something 
7 was amiss was at the hearing. I would disagree with 
8 that. And I don't think that's the standard for delayed 
9 discovery. And there is no case law or statutory law 

10 supporting delayed discovery rule, but even if there 
11 were, it is not when you're on notice, when you have the 
12 smoking gun or the bloody glove in your possession. Its 
13 when you are on notice when fraud might have occurred or 
14 something Might have occurred.. And that was when the 
15 Amended Verified Complaint was filed. 
16 	It had the endorsement upon which they base this 
17 Petition attached to it That was in December. It was 
18 served upon the counsel who is presenthere today. Their 
19 counsel who was also present at mediation, they should 
20 have said, Hey, endorsement A is different from 
21 endorsement B and acted upon that right away. And now 
22 we're two years out of the gate. 
23 	As we stated in our brief it is our position 
24 that the 30-day timeline of the jurisdictional deadline, 
26 as the supreme court has never reached that issue in the 

14 
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1 foreclosure mediation program context, but in any other 1 ability to force BJ Cooly (phonetic) who signed, 
2 Petition for Judicial Review of an administrative- 2 allegedly signed, this document at one point. We don't 
3 proceeding it has always been held rtO the jurisdictional 3 have the ability to explore discovery. So they are using 
4 bar. We're outside of that window no matter when we 4 both of these cases to nullify their fraudulent conduct, 
5 start the time clock. Whether we start it when they 6 I don't think when the legislature decided on 
6 first had notice of the second endorsement or whether you 6 the 30-day time period that in that calculation they had 
7 start it when the mediator's statement was delivered, 7 to factor in subversive forged fraudulent actions by the 
8 which is what the rules state. 8 lender. And there is not an ability for the homeowner's 
9 There has been five amendments to these rules. 9 side to delve into the authenticity of the signatures or 

10 They have never added a delayed discovery type of thing. 10 to force the original. We allowed them to bring 
11 And it's our position that their remedies lie within the 11 certified copies. We allowed them to provide a copy of 
12 judicial foreclosure action where there is •transference, 12 the original for efficiency under the presumption that 
13 there is discovery and they can assert the fraud claims 13 they're telling the truth. 
14 if they vvant. 14 I think it is a rarity, especially in this 
15 And the Motion for Summary Judgment as the 16 scenario, a rarity that a homeowner or a homeowner's 
16 record reflects was denied and discovery was allowed with 16 attorney would be in this type of situation where they 
17 respect to this issue. So they have their remedy there. 17 actually could discover and prove that a fraud occurred. 
18 And it doesn't make sense in terms of judicial efficiency 18 Not being able to foreclose after the mediation based on 
19 or any type of certainty within this program to allow 19 what's in the mediator's statement, in my opinion, at 
20 petitions to be filed years after a mediation. There is 20 that time with the facts and information I had, I believe 
21 just no authority that supports that and it just doesn't 21 that to be an appropriate sanction. 
22 make sense. So that's our position. 22 Why would I waste the Court's resources to come 
23 THE COURT: All right_ Thank you. 23 in and hammer home that they're not allowed to foreclose. 
24 MS, NEWBERRY: I do have a response, Your Honor. 24 I think it would be an absolute waste of the Court's 
25 THE COURT: You may. 25 time, resources, as well as the bank's resources. And 

16 17 

1 MS. NEWBERRY: First, it is convenient for them 1 every time they have to appear in court they charge my 

2 to point back to the judicial foreclosure that's pending, 2 client for it with regards to the atrearages. So for 
3 however, their main stunmary argument in that motion is 3 homeowner's counsel to file a Petition for Judicial 
4 that we're not allowed to mention the mediation. We are 4 Review after every single mediation would waste the 
5 not allowed to mention any of these documents. We can't 5 court's time. 
6 bring up the fact that this forged document was presented 6 Based on what! knew at that time, based on what 
7 at mediation because the proper forum was in front of you 7 my client knew at that time, Nationstar was the proper 
8 on a Petitions for Judicial Review. 8 party. They were the beneficiary and the servicer based 
9 Based on their argument in their own motion or 9 on the documents and the representation. I had no idea 

10 their reply to opposition in the Motion for Summary 10 that that wasn't true until we went to the Motion for 
11 Judgment we determined we would file a Petition for 11 Summary Judgment hearing and I got to see the original. 
12 Judicial Review in order for Your Honor to make that 12 That's when I knew that Nationstar had forged that 
13 ruling. 13 document. 
14 If this document was presented at mediation and 14 What could have come out at the Motion for 
15 was falsified, there was no way for us to know that until 15 Summary Judgment is they could have brought the original 
16 the hearing where we were actually able to touch the 16 with the Nationstar endorsement and then Bank of New York 
17 original. Because what's been happening is Nationstar 17 Melon would have to explain why they had filed the ease 
18 now as the servicer and Bank of New York Melon is 18 with this enclotsement withNationstar on it. 
19 claiming to have a right to foreclose are pointing 19 So as I showed Your Honor, there is this 
20 fingers at each other. 20 whiteout text box. I don't know who committed the fraud 
21 And in sense of the mediation, we dealt with 21 until ! bad the original in my hand. So ! don't believe 
22 Nationstar and in the judicial foreclosure, the only 22 this Petition is untimely. I think it is timely and I 
23 party in that action is plaintiff's side, Bank of New 23 think because this court is supposed to make a 
24 York Melon. So we have no ability to force deposition of 24 determination not only based on the rules but on the 
25 Mr. Marks, who participated in the mediation. We have no 25 matter of the facts that are presented, this is an 

16 18 

_. 
11/15/2013 06:13:05 PM 

	
Page 15 to 18 of 40 
	

of 12 snee 

2460 



I exception to the 30 days from the date of mediation 
2 statement because we had no basis to file a PJR. until we 
3 absolutely had the document in hand showing they 
4 committed this fraud at mediation. 

	

5 	If Your Honor doesn't address this and says that 
6 it is untimely, then they are free to file forged 
7 documents whenever they want and have no repercussions 
8 because it is going to take more than 30 days for anyone 
9 to figure it out or prove it. 

	

10 	This is, to me, looking at the documents on a 
11 whole, it's clearly fraud. This is the only argument 
12 they have to go with, which is untimely because they 
13 can't explain how this happened. There is no explanation 
14 for it other than we tried to fudge the documents to pass 
15 muster with the mediator and now we got caught with our 
18 hands in the cookie jar. What's the court going to do 
17 about it? Hopefully we get out on a procedural argument 

	

18 	I understand their position. I think ifs a 
19 matter of equity. Your Honor should entertain the 
20 Petition for Judicial Review. I believe an evidentiary 
21 hearing is necessary and I believe that all of the 
22 parties that were present at the mediation; DJ Cooly, who 
23 signed the endorsement; Daniel Marks, and Lindsey 
24 Bennett, who was representing the servicer at the time of 
25 the mediation, should all be called upon to testify for 

19 

1 an evidentiary hearing in order for us to discover fully 
2 what the sanctions should be and who is ultimately 
3 responsible. 

	

4 	THE COURT: Thank you, Ms. Newberry. 

	

6 	Couple of things. A lot of things were flying 
6 around here, notably discovery rule. I don't necessarily 
7 disagree with that that's ever been built into the rules. 
8 No, it could be a jurisdictional bar. Lots of arguments 
9 being thrown out. 

	

10 	This is how the Court looks at this matter; the 
11 rules do contemplate that a Petition for Judicial Review 
12 would be filed within 30 days of the mediation statement. 
13 No doubt. The Court, however, has on occasion and 
14 believes that it is supported by a supreme court decision 
16 to exercise its discretion to not effectuate a procedural 
16 bar to proceeding with the Petition for Judicial Review 
17 that may have been filed untimely when there is good 
18 cause shown for the reason for that. 

	

19 	And, of course, we always know that the 
20 overarching mandate of our supreme court has been that 
21 matters should proceed on their merits whenever possible. 
22 With that said, I do not find that this Petition is 
23 untimely anyway. 

	

24 	I do believe that what has been offered by 
25 counsel that it is appropriate to consider the Motion for 

20 

1 Summary Judgment hearing date to be the appropriate date 
2 upon which it was understood that there was a basis to 
3 file a Petition for Judicial Review and against whom. 

	

4 	And that it appears from representations of 
6 counsel that that was filed in a timely fashion and that 
6 the clerical error shouldn't have technically made it 
7 untimely. Ultimately, there is still evidence that it 
8 was filed within 30 days as required. 

	

9 	So the Court is first and foremost finding that 
10 it was meant to file in 30 days that it makes it not 
11 untimely. To the extent that, technically, because of 
12 the clerk's rejection of the filing it was untimely by a 
13 few days that that is certainly excusable in the 
14 circumstances. And that ultimately there is good cause 
15 for the filing when it occurred. So there is no 
16 procedural or jurisdictional bar to the Court proceeding 
17 substantively with regard to this Petition. 

	

18 	There has already been a lot of argument made my 
19 Ms. Newberry with regard to the nature of the document 
20 that was filed or utilized at the time of the mediation 
21 and what that means and how that should impact this 
22 Court's determination through it's authority to proceed 
23 by the party who is seeking to proceed at the time of the 
24 mediation, namely, Nationstar. 

	

25 	And I think at this time I would like to hear 
21 

1 from counsel any substantive argument that they would 
2 like to make, and then I will get final word from 
3 Ms. Newberry. 

	

4 	MR. NAM: I just wanted to go ahead and clarify 
5 that the position that my client took in the MSJ in the 
6 judicial proceeding that the KR was an appropriate forum 
7 for any determination on that note. It was denied and 
B. the parties were urged to seek discovery immediately. We 
9 are approaching discovery. I just wanted to clarify 

10 that. 

	

11 	THE COURT: Sorry, that I did not give you a 
12 chance to do that, Counsel. I saw you kind of stand up 
13 and then it back down. And typically I do call for 
14 additional discussion. And, fair enough, I am not 
16 holding it against anybody that a certain argument was 
16 made in a certain forum and different argument or what 
17 appeared to be contrary argument being made here. I am 
18 just dealing with what I have here. 

	

19 	And from what I have here, I do not believe in 
20 any way, shape or form that the judicial foreclosure 
21 proceedings is necessary to only be the one that goes 
22 forward. If there is any basis to necessarily 
23 consolidate the matters, if that's what is effectively 
24 being asked, but certainly not that this matter needs to 
25 be dismissed for judicial economy or otherwise. This 
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I matter is this matter and it will proceed. 

	

2 	The question then to be answered was is there 
3 any kind of procedural bar that would preclude the 
4 petitioner from going forward substantively, as I made my 
6 findings that there is not a procedural bar. I do not 
6 find the matter to be untimely. And to the extent that, 
7 again, the actual electronic filing date is a couple of 
8 days outside the 30-day window that that is, again, a 
9 clerical issue that was not the responsibility of the 

10 petitioner and certainly should not act as any kind of a 
11 procedural bar. And the efforts to comply were made and, 
12 again, outside the control of the petitioner. We do not 
13 see any prejudice from any handling of this going forward 
14 in that sense. 

	

16 	I appreciate the arguments were made that there 
16 was much more than a few days, when it should have been 
17 known there was some significant time in the past. I 
18 find compelling the argument that the first time it was 
19 understood what had occurred and who perhaps had done it 
20 was in that Motion for Summary Judgment hearing, and 
21 therefore, that's why I am finding this matter to be 
22 timely, To the extent that it can be determined to be 
23 untimely, that was excused. 

	

24 	So substantively now, do you have any specific 
26 argument that you wish to make to add to your response to 

23 

1 the Petition? 

	

2 	MS. SCHMIDT: Was Your Honor looking for 
3 substantive argument with respect to the endorsement or 
4 whether a fraud occurred? 

	

6 	THE COURT: The basis for the Petition. The 
6 substantive basis for the Petition. 

	

7 	MS. SCHMIDTty: .Just .ftoinut.pointpfyieW;Wc::.:.. 
8 Were.a .past .benefiCiary.1:13ank ofNaW.YorkAttelOn is now 
9 theberieficiat'...We do not have a dog in the fight with 

10 judicial foreclosure. If they can foreclose, good for 
11 them, but it does not have any bearing on us. 

	

12 	It seems counterintuitive that my client would 
13 fraudulently forge an endorsement when they didn't have 
14 any of the other documents that they needed. Why forge 
15 an endorsement when you are not going to get a 
16 certificate. It doesn't make sense. 

	

17 	THE COURT: So are you conceding then on the 
18 part of your client that they were not at the mediation 
19 with proof of authority, and such that the mediation 
20 obviously was not appropriate under the rules and that 
21 there should be sanctions in some determination of the 
22 court at this time? 

	

23 	MS. SCHMIDT: I do not concede that. I am just 
24 noting from the mediator's statement that there were 
25 other document deficiencies, so it makes it 

24 

1 counterintuitive from my point of view to forge one thing 
2 when you have other deficiencies that are going to 
3 prevent you from getting a certificate. 
4 	There's also many other possible explanations as 

to why the endorsements are different. When our clients 
6 transfer a loan file we transfer the originals and 
7 everything over to the beneficiary. If an allonge was 
8 lost that would necessitate a new endorsement. 
9 Edelstein allowed lenders to cure a slip between a note 

10 and deed of trust. Bank ofNew York Melon is the deed of 
11 trust, beneficiary. If they want to get an endorsement, 
12 the easiest way to do it would be to get it from the 
13 original lender to Bank of New York Melon, which it 
14 appears is what occurred here. 
15 	I don't know what happened to the original 
16 endorsement that was presented by Nationstar. As I said, 
17 there is nothing to be gained by my client forging a 
18 document like that. I think there is many other 
19 explanations possible other than forgery as to why this 
20 occurred. And as a practical matter it didn't have any 
21 bearing on the outcome of the mediation. 
22 	So if Your Honor is concerned that a fraud 
23 occurred then we can certainly have some discovery with 
24 respect to that, I know they are also doing discovery in 
25 a judicial foreclosure action. 

25 

1 	But I did want to separate us because we are not 
2 just the bank. We are Nationstar and Bank of New York 
3 Melon. We're past beneficiary. The current beneficiary, 
4 whether they can foreclose isn't our issue. So this will 
6 just go back to what happened to the Nationstar 
6 endorsement after the loan was transferred, which we 
7 don't even know. 
8 	THE COURT: Okay. Counsel, did you want to add 
9 anything? I appreciate that we focused on Nationstar as 

10 the participant at the mediation. Do you have anything 
11 for the record that you want to add before I hear from 
12 Rs. Newberry? 
13 	MR. NAM: I have nothing further to add. 
14 	THE COURT: Thank you, Counsel. 
15 	Ms. Newberry. 
16 	MS. NEWBERRY: Thank you, Your Honor. 
17 	First off, let me give the timeline of what 
18 happened in this file. This was a First Horizon 
19 servicing and origination. When it went from First 
20 Horizon it was securitized allegedly and put into a trust 
21 that First Bank of Tennessee was the master servicer for. 
22 Servicing eventually from First Horizon went to MetLife. 
23 Then the servicing went from MetLife — or while it was 
24 still with First Horizon is when the bankruptcy case was 
26 filed. Then it went to MetLife, and while it was with 
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I MetLife there was an assignment from MERS to Bank of New 
2 York Melon, the beneficiary of deed of trust. 
3 	So Bank of New York Melon on paper as of May of 
4 2010 was the beneficiary. MetLife continued to do the 
5 servicing. They go through two mediations, can't comply 
6 with the rules. Third mediation I get an e-mail a couple 
7 weeks before saying, Hey, this file is not with MetLife 
8 anymore. It all just went to Nationstar. So I'm 
9 expecting not only the endorsement that they show, but an 

10 assignment from Bank of New York Melon to Natimistar. 
11 	Practically speaking, it's rare that it comes 
12 out of the sectuitized trust but the banks continuously 
13 represent that all of these documents are truthful and 
14 everything that they are saying is correct. We have to 
15 take them at face value. So to say that Bank of New York 
16 Melon didn't come in as a beneficiary until after 
17 Nationstar is not true. They were as of 2010 according 
18 to their own assignment they recorded. 
19 	Nationstar never was a beneficiary according to 
20 it the original note. It was endorsed in blank. If that 
21 original note had ever had an endorsement from Nationstar 
22 there would be an endorsement from Nationstar back to 
23 Bank of New York Melon. That is not on the original 
24 note. 
25 	What is on the original note and it was in my 
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hand and counsel from McCarthy Holthus presented it at 
2 the hearing with this endorsement (indicating) without 
3 the Nationstar on it. Okay. It was in blank. RI 
4 Cooley. There's one endorsement on the back of that 
5 original note. Myself and Ms. Considine, as well as 
6 Ms. Rodriguez looked at it. 
7 	So we're here today to talk about why did 
8 Nationstar fill its name in on an endorsement and provide 
9 it at the mediation trying to pretend to be the servieer 

10 and the beneficiary when that simply wasn't true, 
11 	THE COURT: Counsel, let me jump in and just by 
12 to make sure I understand where you are going with the 
13 thought process. So assuming everything pans out as you 
14 have just argued it through the evidence and whatever 
15 testimony, and there is no credible dispute to any of 
16 that. If Nationstar was never the beneficiary and 
17 Nationsttu is really not the entity then whatever relief 
18 could be attained against Nationstar isn't really going 
19 to have any impact on your client, is it? 
20 	MS. NEWI3ERRY: Well - 
21 	THE COURT: Don't you need relief against Bank 
22 of New York Melon? 
23 	MR. NEWBERRY: Well, the judicial foreclosure 
24 proceeding is going forward as counsel indicated, and we 
26 are conducting discovery in that matter. On an agency 

28 

1 theory, yes, they are liable because Nationstar was the 
2 servicer the whole time and were the beneficiary. They 
3 delegated their authority for their servieer. Their 
4 servicer appeared on their behalf at mediation and fudged 
5 the document. 
6 	And rather than have them come forward and say, 
7 Well, we're just the servicer. Bank of New York Melon is 
8 really the true party in interest here, they didn't say 
9 that. They gave an alternative theory, which is, Here, 

10 ifs been endorsed to us. We just don't have the 
11 assignment yet. 
12 	So with regards to the mediation program, if in 
13 fact, Bank of New York Melon had been the beneficiary 
14 since that assignment in 2010, if that's the true case 
15 and Nationstar was the servicer they are both on the hook 
16 here today with regards to the conduct that happened at 
17 mediation, Agency theory ties Nationstar's Bank of New 
18 York Melon from the point that they took over the 
19 servicing of the loan. 
20 	THE COURT: Okay. I'm assuming counsel will 
21 want to respond. 
22 	Ms. Considine, you stood up. Did you want to 
23 make any comments? 
24 	MS. CONSIDINE: No. I was just agreeing with 
25 everything. I think in the larger spectrum of this is if 

29 

1 this was a pattern and practice of Nationstar throughout 
2 the mediation, this is something that we would like a 
3 sanction against Nationstar for in order to stop this 
4 behavior and make sure that it is not repeated if it has 
5 been repeated in any other mediations. 
6 	THE COURT: I am assuming counsel would like to 
7 respond to the assertion that agency theory would be 
8 applicable as both entities would be amenable is not 
9 the right word I'm looking for but I can't come up with a 

10 better one right now — as to any decision this court 
11 would make, and ultimately that sanctions should be 
12 imposed against both. 
13 	MS. SCHMIDT: Your Honor, I would like to 
14 respond to that and I apologize for using the term 
15 beneficiary when it was in fact a servicer from my 
16 information. And obviously the rules allow us as a 
17 scrvicer to appear at a mediation. But you can't on one 
18 hand say, We need to keep these people in because they 
19 were the beneficiary represented at the mediation but we 
20 want sanctions against both of them. I don't see how the 
21 agency there's just no liability for — I'm sorry. 
22 There is nothing to suggest that Nationstar had anything 
23 to gain out of this. 
24 	As a servieer working for a beneficiary the 
25 program contemplates Petition for Judicial Review against 
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1 the beneficiary. The beneficiary is the one with the 1 and you get your evidence together and you come in and 
2 ability to foreclose. If its going to be this court's 2 present it. But since there is already a judicial 
3 ruling that they can't foreclose based on whatever 3 foreclosure proceeding happening in discovery I did not 
4 occurred at the mediation, that ruling would have nothing 4 know why we would need to have or take any additional 
5 to do to with Nationstar. 6 discovery in this matter period. And, again, I don't 
6 And I think that with respect to the fraud, 6 order it anyway. So no discovery will be permitted in 
7 there would certainly need to be some degree of discovery 7 this matter. 
8 with that. Like I said, when we sent our files out we 8 But I will give you the date for the evidentiary 
9 don't know what happens to them. And obviously this is 9 hearing, and I hope this works for everybody; October 

10 something that happened two years ago, so it is 10 11th is a Friday. It is a day that I have available and 
11 questionable as to what evidence we would even be able to 11 I would give whatever time is necessary to it. If that 
12 find with what happened to that endorsement. Or if the 12 date does not work, we'll have to find another one, but 
13 endorsement is incorrect why shouldn't they be allowed to 13 there really isn't much to work with. 
14 correct it. 14 MS. NE'WBERRY: I am out of the state that day. 
15 Nationstar is not a beneficiary, then perhaps 15 THE COURT: Okay, 
16 the endorsement was incorrect. Perhaps they obtained the 16 MR. NAM: Your Honor, does the Court mind to 
17 endorsement from the original and decided, Oh, we're just 17 maybe schedule that a little further out to allow for 
18 the servicer we need to correct this. And there are just 18 some time for discovery in the other proceeding. It 
19 so many explanations for it. So they are painting it as 19 might — whatever is determined in that discovery may be 
20 this smoking gun and this is a fraud. We clout have any 20 helpful for all the parties. 
21 evidence of that. We have two different documents. No 21 THE COURT: I'm just trying to find a date. I 
22 one knows who did what. 22 have a November 1st. Here's my problem: If I try to put 
23 I can't tell on my copy that there was a 23 lion Monday through Thursday in the afternoon it just 
24 whiteout box. If there is, then rm unaware of that. 24 messes up my trial schedule. If I can put it on a Friday 
25 I'm unaware of who whited out what. But it's not just 25 in the morning then I still have the ability to schedule 
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1 fraud. You can't just say there's two different 1 trial if I need to. Does November 1st work for 
2 documents, this is a fraud. There are so many different 2 everybody? 
3 explanations for that. And we would be happy to do 3 MS. NEWBERRY: Your Honor, what time of day 
4 discovery into that. 4 would it be set? My client works until 2:00 p.m. on 
5 And you know if Your Honor feels it would he 5 Fridays. 
6 helpful to have Nationstar staying in this then I would 8 THE COURT: I have to set it in the morning. 
7 agree, but I think the sanctions would have to lie 7 MR. NAM: We are available for November 1st. 
8 against the beneficiary and they would work that out a MS. SCHMIDT: I am available November 1 st as 
9 through their serving contract. 9 well. 

10 THE COURT: Counsel, your client just got thrown 10 THE COURT: I'm not going to start something in 
11 under the bus to pay sanctions. 11 the afternoon and not be able to potentially finish it. 
12 MR. NAM: As fas as agency, I don't think I can 12 Before we get into any additional questions, it 
13 speak to that today. I think as to both agency and to 13 will be on Friday, November 1st at 9:30 for the 
14 how the endorsement appeared in two different forms, I 14 evidentiary hearing. 
15 believe that discovery is needed to determine that 15 Let me tell you for me the scope of the 
16 properly. That's what we had suggested earlier and this 16 evidentiary hearing is. We have representations that 
17 court denied that we follow the judicial proceeding. If 17 were made at the time of the — well, as you said there 
1$ you feel we do need to make a determination, I would ask 18 were documents that were not produced at the time. There 
19 that we have some time to conduct proper discovery. 49 were documents that were produced at the time. The Court 
20 THE COURT: I am going to set an evidentiary 20 ultimately wants evidence on what occasioned with how 
21 hearing in this matter and I am not going to allow for 21 this mediation went forward, who was there, what their 
22 discovery in this case because I don't think it's 22 actual capacity was, what documentation they had, what 
23 necessary for a couple of reasons. I am not going to 23 documentation they presented. 
24 order discovery because there's nothing in the rule to 24 Bottom line is we want to get to the bottom of 
25 contemplate it. What I do is set evidentiary hearings 25 what happened at this mediation. Why did we have certain 
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I documents there that have raised questions. What is the 
2 actual status — we have been back and forth today with 
3 servicers, beneficiary. Bottom line is an evidentiary 
4 hearing, to me, is to get to the truth. What were the 
5 circumstances of the status of who was the beneficiary of 
6 the deed of trust, the note, the circumstances of time 
7 the foreclosure was sought and mediation took place, and 
8 ultimately to determine authority for the time of 
9 mediation and/or bad faith at the time of mediation and 

10 what appropriate sanctions should be occurring. 
11 	So to the extent that implicates both Nation.star 
12 and Bank of New York Melon, there has been an issue 
13 raised today that maybe agency is an issue. Prior to 
14 that November 1st evidentiary hearing, again, I cannot 
IS tell you what evidence to put on, I can only tell you 
16 that you are going to need to put some evidence on. 
17 	You have some very compelling argument that 
18 there was a fraud attempted to be perpetrated on the 
19 program at the time of that mediation. If you have a way 
20 to dispute that and you can clarify who was who and who 
21 was what and why certain documentations were presented, 
22 great. If you can't, that's going to be a potential 
23 problem. 
24 	But the legal issue of agency and whether or not 
25 the court would be appropriate, and if it does find lack 
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1 of authority and/or bad faith and imposed sanctions 
2 whether it could do it to both or just one. 1 think that 
3 needs to be briefed. And I would like to have that brief 
4 prior to the November 1st hearing date. 
5 	And so what would like to do is I will give 
6 each side an opportunity to file a brief and I will give 
7 each side an opportunity to respond to the others' brief. 
8 But we'll kind of do it on the same day rather than One 

9 goes first and the other follows up. 
10 	So I would like to, if possible, have any 
11 briefing on the agency issue by Friday, October 4th, 
12 close of business. And then I would like any responsive 
13 pleading by close of business on Friday, October 18, And 
14 then I will take a look at those and go through 
16 everything and I'll be ready for the evidentiary hearing. 
16 	And my intent always at the evidentiary hearing 
17 is that will be the culmination of our proceedings and we 
18 will take evidence and the Court will ultimately make a 
19 determination from there. 
TO 	MS. SCHMIDT: Your Honor, I have one question 
21 with respect to what's on the table here. Are we just 
22 looking at the authority and agency and potential fraud 
23 issue, which is what they did not discover until June. 
24 Or what I'm concerned about is that they're going to say, 
28 Well, they didn't have a BPO, which was disclosed in the 

36 

1 mediator's statement, and they could have filed a 
2 Petition on years ago. 
3 	THE COURT; The evidentiary hearing is 
4 ultimately, from the 30,000-foot view, what happened at 
5 mediation. Everything that is being alleged that did or 
6 didn't happen at mediation, that may or may not give rise 
7 to the finding of lack of authority and/or bad faith and 
8 impose sanctions is fair game, and that is coming up at 
9 the time of the evidentiary hearing. 

10 	We're going to hear argument on it; we're going 
11 to take whatever evidence needs to be brought in. If 
12 there's really no dispute that we didn't bring the 
13 documents or any kind of BPO, then, fine. Its always a 
14 hybrid. There's some factual information that's being 
15 provided at the time of the evidentiary hearing. There's 
16 going to be some legal argument. 
17 	If you think their legal argument that the BP0 
18 was sufficient under the current case law was sound, make 
19 that argument. You do not necessarily have to put on the 
20 evidence with regard to that. But it's all part and 
21 parcel of what the Court is going to be reviewing. So 
22 whatever you think you need to put on to convince the 
23 Court that your position is the prevailing position, have 
24 at it. And same for Ms. Newberry and Ms. Considine. 
25 	MR. NAM: Your Honor, to clarify the parties 
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1 that are going to the evidentiary hearing is it all the 
2 parties that were in attendance of 
3 	THE COURT: That is up to you, Counsel. I am 
4 not telling you certain persons has to be here. 1 am 
5 telling you, if you want to defend this Petition and you 
6 want to show the Court what the actual status of the 
7 actual parties really were at the time, what document was 
8 presented and why, where it came from, anything that you 
9 think will help explain to the Court why it is other than 

10 what Ms. Newbeny has argued today what occurred at the 
11 time of that mediation, you put on whatever evidence you 
12 see fit. 
13 	1 am not going to mandate certain witnesses that 
14 l wanttoseeatthispoint because it is not up to me to 
15 determine what evidence you can or should put on. You 
16 pout on whatever evidence you can get in this time frame, 
17 which I think is ample to help substantiate your position 
18 as to who was who and what was what. And if there were 
19 other explanations, for why these documents looked the 
20 way the did and represented the way they were, we'll hear 
21 it and we'll weigh it and we'll see. 
22 	And Ms. Newberry is obviously going to have some 
23 questions and perhaps her own evidence that she is going 
24 to put forward and we'll deal with it at the time. 
25 	MR. NAM: Thank you, Your Honor. 
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2 
MS. NEWBERRY: Thank you, Your Honor. 
(Proceedings were concluded.) 
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1 

2 

3 

4 

Kristin A. Schuler-Hintz, Esq., SBN 7171 
McCarthy & Holthus, LLP 
9510 W. Sahara Ave., Suite 110 
Las Vegas, NV 89117 
Phone 855-809-3977 
Fax (866) 339-5691 
Email NVJud@McCarthyHolthus.com  

CLERK OF THE COURT 

5 
IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

6 
IN AND FOR THE COUNTY OF CLARK 

7 

8 

9 

10 

THE BANK OF NEW YORK MELLON 
F/KJA THE BANK OF NEW YORK AS 
TRUSTEE FOR THE HOLDERS OF THE 
CERTIFICATES, FIRST HORIZON 
MORTGAGE PASS- 
THROUGH CERTIFICATES SERIES 

) Case No, A42-661179-C 
) 
) Dept. No. XXXI 
) 
) 
) MOTION TO AMEND COMPLAINT 

FRAMS 2005-AA5, BY FIRST HORIZON ) 
HOME LOANS, A DIVISION OF FIRST ) 
TENNESSEE BANK NATIONAL MASTER ) 
SERVICER, IN ITS CAPACITY AS AGENT ) 
FOR THE TRUSTEE UNDER THE ) 
POOLING AND SERVICING GREEMENT, ) 

) 
Plaintiff, 	 ) 

v. 	 ) 
) 

CATHERINE RODRIGUEZ; DOES I—X; and ) 
ROES I -10 inclusive, 

Defendants. 

COMES NOW Plaintiff, THE BANK OF NEW YORK MELLON F/K/A THE BANK OF 

NEW YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST 

HORIZON MORTGAGE PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY 

FIRST HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE 

POOLING AND SERVICING GREEMENT, by and through its attorneys, McCarthy & Holthus, 

LLP, and moves the Court to. allow Plaintiff to amend its complaint. This Motion is brought 

pursuant to NRCP 15. 

NV-11-478461 -JUD 
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1 	This Motion is based upon this Notice, the attached Memorandum of Points and 

2 Authorities, and upon all pleadings and documents herein, as well as any argument that may be 

3 presented at the hearing of this, or any other motions/matters; the Court is requested to take 

4 judicial notice as appropriate. 

5 Dated: September 5, 2013 

6 

7 

8 

9 

10 

11 at the hour of  9 : 00 am 	or as soon thereafter as may be heard. 

12 

13 Dated: September 5, 2013 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Complaint on for Hearing in Department XXXI on the 

Esq. 

NOTICE OF BEARING ON-MOTION 

PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion to Amend 

8 	day of 	. 	2013 

■-4 -4t 

cion 
tt`Q 1•41' 

e 
.•<C U MEMORANDUM OF POINTS AND XUTHORITIES  

I. FACTUAL BACKGROUND 

Plaintiff filed this action on May 3, 2012. Plaintiff filed an amended complaint on 

December 14, 2012 and Defendant Rodriguez filed an answer on February 15, 2013. Plaintiff 

filed a Motion for Summary Judgment on April 28, 2013. Defendant filed an opposition and 

Court denied the motion at a hearing on June 18, 2013. The parties are presently attempting to 

coordinate a 16.1 hearing and to proceed with discovery and a scheduling 

Plaintiff desires at this time to further amend the Complaint in order to make it abundantly 

clear that no personal liability is being sought in this action against Rodriguez given her previous 

bankruptcy discharge. A copy of the proposed Second Amended Complaint is attached hereto. 
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1 II. LEGAL STANDARD 

	

2 	FRCP 15(a) states in pertinent part: "a party may amend the party's pleading only by 

3 leave of court or by written consent of the adverse party, and leave shall be freely give when 

4 justice so requires." In ruling on a motion to amend, the Court should consider several factors 

5 including: (1) the existence of bad faith; (2) undue delay; (3) prejudice to the opposing party; (4) 

6 futility of amendment; and (5) whether the plaintiff has previously amended the complaint. Allen 

7 v. City of Beverly Hills, 911 F.2d 367,373 (9th Cir. 1990). 

8 III. LEGAL ARGUMENT 

	

9 	Here, there is no bad faith and the filing of the Second Amended Complaint will not cause 

10 undue delay or prejudice to the opposing party. 

	

11 	 CONCLUSION 

	

12 	For the foregoing reasons Plaintiff requests that the Court grant the Motion to Amend. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: September 5, 2013 
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1 	 CERTIFICATE OF SERVICE  

2 	On September 5, 2013 I served the foregoing documents described as MOTION TO 

3 AMEND COMPLAINT, on the following individuals by depositing true copies thereof in the 

4 United States mail at Las Vegas, Nevada, enclosed in a sealed envelope, with postage paid, 

5 addressed as follows: 
Via US Mail 

Tara Newberry Esq. 
7854 W. Sahara Ave 
Las Vegas, NV 89117 
Attorney for defendant Catherine Rodriguez 

I declare under penalty of perjury under the laws of the United States of America 
that the foregoing is true and correct, 

/s/Christina Reeves 

An Employee of McCarthy & 
Holthus, LLP 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 	 Defendants. 

23 

24 	COMES NOW Plaintiff, THE BANK OF NEW YORK MELLON E/K/A THE BANK OF 

25 NEW YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST 

26 HORIZON MORTGAGE PASS-THROUGH CERTIF1CAIES SERIES FRAMS 2005-AA5, BY 

27 FIRST HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

28 MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE 

v. 

CATHERINE RODRIGUEZ; REPUBLIC 
SERVICES; DOES I—X; and ROES 1 -10 
inclusive, 

Case No. A-12-66I179-C 
THE BANK OF NEW YORK MELLON 
F/K/A THE BANK OF NEW YORK AS 	Dept. No. VOCI 
TRUSTEE FOR THE HOLDERS OF THE 
CERTIFICATES, FIRST HORIZON 
MORTGAGE PASS-THROUGH 	 PROPOSED SECOND AMENDED 
CERTIFICATES SERIES FHAMS 2005-AA1 COMPLAINT 
BY FIRST HORIZON HOME LOANS, A 
DIVISION OF FIRST TENNESSEE BANK 
NATIONAL MASTER SERVICER, IN ITS 
CAPACITY AS AGENT FOR THE TRUSTEE 
UNDER THE POOLING AND SERVICING 
AGREEMENT 

Plaintiff 

IN AND FOR THE COUNTY OF CLARK 

1 Kristin A. Schuler-Hintz, Esq., SBN 7171 
McCarthy 84 Holthus, LLP 

2 9510W. Sahara Ave., Suite 200 
Las Vegas, NV 89117 

3 Phone (702) 685-0329 
Fax (866) 339-5691 

4 Email NVJud@McCarthyHolthus.coni 

5 Attorneys for Plaintiff, 
THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS TRUSTEE 

6 FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE PASS-
THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON HOME 

7 LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER SERVICER, IN 
ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING AND 

8 SERVICING AGREEMENT 

9 	IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

N V-11-478461 -Jill) 
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1 POOLING AND SERVICING AGREEMENT, filing this Second Amended Complaint against 

2 Defendants for (1) Judicial Foreclosure on a Deed of Trust. 

	

3 	 INTRODUCTION 

	

4 	1. This action is a judicial foreclosure with money demand within the jurisdictional limits 

5 of this Court and this venue is appropriate because the property involved is within this Court's 

6 jurisdiction. Plaintiff is authorized to bring this action in the state of Nevada by NRS 40.430. 

	

7 	2. The real property on which Plaintiff seeks foreclosure consists of a single-family 

8 1 residence commonly known as 6845 Sweet Pecan Street, Las Vegas, Nevada 89149 and more 

9 specifically described in Exhibit "1" attached hereto and incorporation herein by this reference. 

	

10 	3. Plaintiff; THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW 

11 YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON 

12 MORTGAGE PASS-THROUGH CERTIFICATES SERIES Fl-JAMS 2005-AA5, BY FIRST 

13 HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

14 MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUS'1'EE UNDER THE 

15 POOLING AND SERVICING AGREEMENT, is an Entity authorized to do business within the 

16 State of Nevada. Nationstar Mortgage LLC is the servicer of the loan. 

	

17 	4. Defendant, Catherine Rodriguez, is an individual believed to be residing in Clark 

18 County, Nevada who executed the subject Note and Deed of Trust relative to real property located 

19 in Clark County, Nevada of which this Amended Complaint arises, or claims an interest in the 

20 property, or both. 

	

21 	5. Defendant, Republic Services, is an entity that may claim an interest in the subject 

22 Property pursuant to recorded liens as instrument numbers 0002691, 0001923, 0003893, and 

23 0002984. 

	

24 	6. Plaintiff does not know the true names, capacities or bases of liability of Defendants 

25 sued as Does IX and Roes 1-10 inclusive. Each fictitiously named defendant is in some way 

26 liable to Plaintiff or claims some right, title or interest in the subject property that is subsequent to 

27 and subject to the interest of Plaintiff, or both. Plaintiff will amend this Amended Complaint to 

28 reflect the true names of said Defendants when the same have been ascertained. 
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1 
	 FACTUAL BACKGROUND  

	

2 
	7. Plaintiffs incorporates and re-alleges the allegations of paragraphs 1 through 6 above, as 

3 if fully set forth herein. 

	

4 
	8. The real property which is the subject matter of this action is commonly known as 6845 

5 Sweet Pecan Street, Las Vegas, Nevada 89149 (hereinafter the "Property"). The Parcel ID 

6 Number of the Property is 125-20-212-037. The subject real property is more particularly 

7 described in Exhibit "1", attached hereto and incorporated herein by this reference. 

	

8 
	9. The Property that is the subject matter of this action is in Clark County, Nevada. 

	

9 
	10. On or about April 21, 2005, Catherine Rodriguez signed a Note in the principal 

10 amount of $269,000.00, which was secured by a Deed of Trust recorded on 4/27/2005 as 

11 document number 20050427-0003843 in the records of Clark County, Nevada. A copy of the 

12 Note (made at or near the time of loan origination), Deed of Trust, and Assignment are attached 

13 hereto collectively as Exhibit "1". The Note and Deed of Trust were subsequently assigned to 

14 THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS TRUSTEE 

15 FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE PASS- 

16 THROUGH-  CERTIFICA1ES SERIES FFIAMS 2005-AM, BY FIRST HORIZON HOME 

17 LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER SERVICER, IN 

18 ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING AND 

19 SERVICING AGREEMENT. 

	

20 
	 FIRST CAUSE OF ACTION 

	

21 
	

(Judicial Foreclosure) 

	

22 
	

11. Plaintiff incorporates and re-alleges the allegations of paragraphs 1 through 10 above, 

23 as if fully set forth herein. 

	

24 
	12. Counsel is informed and believes and on that basis alleges that Defendant, Catherine 

25 Rodriguez (Trustor), has defaulted under the tents of the Note and Deed of Trust by having failed 

26 and refused to make monthly payments of $1,547.17 (MO commencing with the payment due on 

27 December 1, 2009 and in subsequent months. Counsel is informed and believes that the 

28 delinquent monthly installments total $57,245.29 exclusive of associated fees, costs and advances. 

NV-11-475461-JUD 
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13. Plaintiff is informed and believes that Trustor has previously received a discharge in a 

2 chapter 7 bankruptcy proceeding. Nothing contained herein is intended in any way to be an 

3 attempt to enforce any personal liability against Trustor. Plaintiff seeks only to foreclose on its 

4 security interest and for a judgment against the Property for all principal, interest, fees and costs 

5 which have accrued under the Note and Deed of Trust. 

	

6 
	

14. The Deed of Trust provides that, if the Trustor defaults in paying any indebtedness 

7 secured by the Deed of Trust or in the performance of any agreement in the subject agreement or 

8 Deed of Trust, the entire principal and interest secured by the Deed of Trust will, upon notice to 

9 the Borrower, become immediately due and payable. 

	

10 
	• 15. Pursuant to the terms of the Note and Deed of Trust and the acceleration letter attached 

11 hereto as Exhibit "2", THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW 

12 YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON 

13 MORTGAGE PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AM, BY FIRST 

14 HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

15 MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE 

16 POOLING AND SERVICING AGREEMENT, has declared all sums immediately due and 

17 payable and accelerated all sums due in order to enforce its interest against the security only. 

	

18 
	

16. THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS 

19 TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

20 PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 

21 HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

22 SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

23 AND SERVICING AGREEMENT is entitled to foreclose on its interest in the property. 

	

24 
	

17. THE BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW YORK AS 

25 TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

26 PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 

27 HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

28 SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 
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AND SERVICING AGREEMENT is entitled to an award of its attorney's fees and costs pursuant 

2 to the terms of the Note and Deed of Trust, including post-judgment attorney's fees and costs, 

3 against the property. 

4 	18. THE BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW YORK AS 

5 TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

6 PASS-THROUGH CERTIFICA1ES SERIES FF1AMS 2005-AA5, BY FIRST HORIZON 

7 HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

8 SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

9 AND SERVICING AGREE1VIENT's lien is prior and paramount to the interest of any Defendants 

10 hereto, and all such subordinate interests should be eliminated by this foreclosure action. THE 

11 BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS TRUSTEE FOR 

12 THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE PASS- 

13 THROUGH CERTIFICATES SERIES FHAMS 2005-AM, BY FIRST HORIZON HOME 

14 LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER SERVICER, IN 

15 ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING AND 

16 SERVICING AGREEMENT is entitled to judgment foreclosing the interests of any Defendant 

17 hereto in the Property and forever barring that interest, and that of any successors, assigns or 

18 heirs. 

19 
	

19. THE BANK OF NEW YORK MELLON F/K/A. THE BANK OF NEW YORK AS 

20 TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

21 PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 

22 HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

23 SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

24 AND SERVICING AGREEMENT is entitled to decree or judgment of the court directing a sale 

25 of the encumbered property and application of the proceeds of sale as provided in NRS 40.462. 

26 
	

20. THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS 

27 TRUSTEE FOR THE HOLDERS OF TIM CERTIFICATES, FIRST HORIZON MORTGAGE 

28 PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 

NV-11-478461-JUD 

2475 



HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

2 SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

3 AND SERVICING AGREEMENT is entitled to a judgment permitting it to bid all or part of its 

4 judgment at sale. 

	

5 
	

Wherefore, Plaintiff prays for judgment as follows: 

	

6 
	

A. 	Judgment, against the property, for the minimum sum of $269,0000 to be entbreed 

	

7 
	

by foreclosure of the property commonly known as 6845 Sweet Pecan Street, Las Vegas, 

	

8 
	

Nevada 89149, plus judgment against the property for: 

	

9 
	

(1) 
	

all pre- and post-tiling costs and attorney's fees; 

	

10 
	

(2) 
	

interest from December 1, 2009 until paid in full; 

	

11 
	

(3 ) 
	

pre- and post-judgment interest on all advances, costs and attorney's fees from the 

	

12 
	

date each was due until paid in full; and 

	

13 
	

(4) 	for costs incurred herein, including post-judgment costs, for attorney's fees, 

	

14 
	

including post-judgment attorney's fees, pursuant to the terms of the Note and Deed of 

	

15 
	

Trust, 

	

16 
	

B. 	Against Defendants, Catherine Rodriguez, and Republic Services, Does I-X 

	

17 
	

inclusive and Roes 1-10 inclusive, individually and collectively, jointly and severally as 

	

18 
	

follows: 

	

19 
	

(1) 	That the sum prayed for is a lien against the property; 

	

20 
	

(2) 	That the Deed of Trust be declared superior to any right, title, interest, lien, 

	

21 
	equity, or estate of the Defendants; 

	

22 
	

(3 ) 
	

That it be adjudged and decreed that said Deed of Trust be foreclosed, and 

	

23 
	a decree of the Court directing a sale of the encumbered property and application of the 

	

24 
	proceeds of sale as provided in NRS 40.462 in satisfaction of the judgment herein; 

	

25 
	 (4) 	That the Defendants, and all persons claiming by, through or under them, 

	

26 
	

or any of them, be foreclosed of and forever barred from any and all right, title, claim, 

	

27 
	

interest, or lien in or to the Property or with respect thereto, except such rights of 

	

28 
	redemption as they may have by law; 
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(5) 	No personal money judgment or deficiency judgment is being sought 

against Catherine Rodriguez, and Republic Services. 

C That THE BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW 

YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST 

HORIZON MORTGAGE PASS-THROUGH CERTIFICATES SERIES FHAMS 2005- 

AA5, BY FIRST HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE 

BANK NATIONAL MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE 

TRUSTEE UNDER THE POOLING AND SERVICING AGREEMENT is entitled at its 

discretion to the appointment of a receiver to protect the Property from neglect and waste 

during the pendency of this action and to collect any rents to which any Defendants would 

be entitled; 

D 	For any other further relief as this court deems just and proper. 

Dated: September 5, 2013 
	

Respectfully submitted, 

MCCARTHY & HOLTHUS, LLP 
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• 	410 
	IREDAC-"ftl) 

ADJUSTABLE RATE NOTE 
(LWOR Six•Menth Index (As Published En The wan &feet Jouniat). Rale Caps) 

TNIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST RATE 

AND MY MONTHLY PAYMENT. THIS NOTE LIMITS THE AMOUNT MY INTEREST RATE CAN 

CHANGE AT ANY ONE TIME AND THE MAXIMUM RATE I MUST PAY. 

April 21nt, 2005 
	 ILENDERSON 

	 NEVADA 

tDatel 
	 (Q4 

	 puce] 

ot 6) 

6145 an= PECAN STREET, LAS VEGlAZ. Nevada 8 R 149  
torapeny Amass' 

1. BORROWER'S PROMISE TO PAY 

In return for a loan that I have received, I promise to pay U.S.$ 

"PrInci I"), plus interest, to the order al Lender, Lender is 

FIRE HOR%201•1 ICOME LOAN CORPORATIOX 

I hereby certify that this is a 
true and exact j.çpy  of the 
original. Old blie Title 

269, (this amount is called 

i will make all payments under this Note in the form of cash, check or money ender. 	
• 

I understand that Lender may transfer this Note. Lender or anyone who lakes this Note by transfer and who is entitled to 

receive payments tinder this Note is called the "Note Holder.* 

2. INTEREST 
Interest will be charged on unpaid Primipat until the fidl amount of Principal has been paid. I will pay interest at a yearly 

rate of 	5 .62 5 	 95, The interest rate I will pay may change lam accordance with Seettort4 of this Note. 

The interest rate required by this Section 2 and Section 4 of this Note is the rate I. will pay both before and miter any 

default described in Section 7(E) of this Note, 

3. PAYMENTS 
(A) Time and Place of Payments 

I will pay Principal and interest by Junking a payment every month. 

I will make nay monthly payments on the Drat day of each:Meath beginning cm aone 1nt , 2005 

I will nicks these payments every month twill I have paid all of the principal and interest and any other charges 

described below that I may owe under this Nom. Ezell monthly payment will be applied aa of its scheduled due date and will be 

applied to interest before Principal. If, on 	If lot, 2035 	 offil owe amounts under• 

Note. I will pay those axtionntSits Mlon that date, which is called the "Maturity Cate." 

I will make my monthly payments at 	P° MIE  B°9  
atEMPHXS, TN 38101 

or at a different place if required. by the Note Holder. 

(13) Amount of My Initial Monthly Payments 

Each of my initial monthly payments will be in 11w minium of U,S.$ 	
2..260.94 	 . This atrium 

may change. 
(C) Monthly Payment Changes 

Changes in my monthly payment will reflect changes in the unpaid Principal of my loan and In the introst sate that I Mgt 

pay, The Note Holder will determine my DM interest me and the changed airman of my monthly payment in accordance with 

Seetien 4 of this Note. 

MULTISTATE ADJUSTABLE RATE NOTE ,L13011 Stx-MONTH INDEX (AS PUBLISHED IN THE WALL STREET JOURNAL). 

Skiote Pantry • Fannie Mae UNIFORM INSTRUMENT 

=tank roam 	 Pomo 88201/01  

ship biORTGAGg fORM .1000)521-7031 

Poo.) or 4 	
tnhtKle: 

111111111111111 
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(2e4C 2 or IS) 

• 	• 	VEDACTED  
4. INTEREST RATE AND MONTHLY PAYMENT CIUNGES 

(A) Change Dates 
The interest rate I will pay may change on the first day of Ray, 2010 	 • and on that day every 

$th 	month thereafter. Each date ma which my interest_ rate could change it Galled n -Change Date.' 

(i3) The Index 
Beginning with the first Change Date. my intereat rate will be based on an Index. The "Index" is the average of interbank 

offered rates for six month ELS. dollar-denominated deposits to tho London market ("IA13011"), as published in The Wail Sower 

faurittel. The moat recant Index figure available as of the first business day of the month immediately preceding the month in 

which the Chimp Date occurs is called the "Current Index." 

If the Index It no longer evailable, the Note Holder will choose a new Index that is based upon comparable information, 

The Note Meer will give use notice of this choice. 

(C) Ctilculailon of Changes 

Before each Change Date, the Note Holder will calculate my new interest rate by adding 

TWO AND 0146-QUARTER 	 percentage points ( 	2 .250 	 16) to the Current 

Index, The Note Holder will then round the result of this addition ta the nearest one-eighth of one percentage point (0,125%). 

Subject to the limits slated in *mit/114(D) below + dee rounded amount will be my new interest rate until the next Change Date. 

The Note Haider will then determine the amount of the monthly payment that would he aufficeent to repay the unpaid 

Principal that I ant expected to owe at the Change Date in NI on the Maturity Date at iny new interest rate in. substantially equal 

payMente. The result of this calculation will be the now amount of my monthly payment. 

(I)) Limits on Interest Rote Changes 

The Interest rate l'ain required to pay at the first Change Date will not be greater than 	IA. 625 

or less than 	2 • 250 	 %. Thereafter, any interest rate will never be increased or decreased on any single 

Change Date by more than TWO IL 00/1.00 	 percentage point(e) ( 	2.00 

from the rate of Interest I have been paying for the preceding 	6 	months. My Interest rate will never be greater 

than 	11.625 	' %, 

(.,E) Effective Date of Changes 

My stew iaterest rate will become effective an each Change Date, I will pay the amount or MY new 1 11013111 0 payment 

beginning on the first monthly payment date after the Change Date until the meow of my monthly payment chants ep eeist, 

(V) Notice of Changes 
The Note Holder will deliver or mall to mc a notice of any changes In  my Interest rate and the amount of my ramtillY 

payment before the effective dale of any ehaege. The notice will Include laerrnation required by law to be given to ins and also 

the title and telephone number of a person who will answer any question I may have regarding the twice. 

S. BORROWER'S RIGHT TO PREPAY 

I have the right to make payments of Principal at any time before they are due. A payment of Principal only it known as a 

"Prepayment." When I make a Prepayment, I wilt tell the Note Holder hi writing that I sin doing so, I may. not designate a 

payment at a Prepayment if I have not made all the monthly peymeats due under this Note. 

may mate A full Propaynient cc partial PrepAytilente Without paying any Prepayment charge. The Note Holder will use 

my Prepaymetus so reduce the amount of Principal that I awe under thn Note. However, the Note Haw may apply my 

Prepayment 10 the accrued and unpaid Interest on (lie Prepaymedt amount before applying my Prepayment to reduce the 

Principal amount of this Note. If I make a partial Prepaymeat, there will be no changes in the doe dales of my monthly 

payments unless the Note Holder agrees in writing to those changes. My partial Prepayment Inv reduce the amount of my 

monthly payments after the first Chenge Date following my melee! Prepayment However, any redaction due to my partial 

Prepayment may be offset by an interest rate increase, 

6. 1,0AN CHARGES 
If a law, which applies to this loan and which sets maximum loan charges, is finally Interpreted se dial the interest or ether 

loan Charges collected or to be collected in conticetfon with this loan exceed die permitted limite, them (a) nay atteh loan charge 

shall be redeced by the amount necessary to reduce the charge to the permitted Melts and (b) any sums already collected from 

me that exceeded permitted limits will be refunded to me, The Note Holder May eiMose to nuke this  rofiliel by reducing the 

Principal I owe under this Note or by making a direct payment to me. Ifs refund reduces Principal, the reduction will be treated 

as a partial Prepayment 

Form 

401L-3,3414. 02107 
	 Pop 2014 	 Welt 	 
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(Page 3  

• 	• 	REDACTED] 
	

• 

7, BORROWER'S FAILURE TO pity As REQUIRED 

(A) Late Charges for Overdue Payments 

If the Note Holder lies not received the full amount Dearly monthly payment by the end of 15  

calendar days after the date it is dec. I will pay a late charge to thes Note fielder. The amount of the charge will be 

5 .60 	9/,  of my overdue payment of principal and interest. I will pay this bele charge promptly but 

only once on each late payment. 

(0) Default 
If I do not pay the full eminent of each monthly payment on the date it is &Le, I will be in default. 

(C) Notice of Default 

if 1 am in default, the Note Holder may send me it written notice telling me that If I do not pay the overdue amount by a 

certain date, the Nate Holder may acquire me to pay immediately the EMI amount of Principal that has not been paid and all the 

Interest that I owe on that amount, That date must be at least 30 days eller the date on width the notice is mailed to the or 

deliverthl by other means, 
(1)) No Waiver By Note fielder 

Even if, at a time when I am in dcfrodl, the Note Helder does not require me w pay Inorkentately ht full as described 

above, the Note Helder will still Nye the right to do so if I male default at a later lane, 

(It) Payment of Nate Holder's Costs and Ex' posses 

If the Note Holder has required sue to pay immediately In Ml as deserthed above, the Note Holder wilt have the right to 

be paid bank by ino for all of be costs and expenses in enforcing this Note to the extent not prohibited by applicable law. Those 

expenses include, for example, reasonable attorneys' fees. 

S. GIVING OF NOTICES 
Unless applicable law requires a different method, arty notice that mug he given to ate under this Note will be given by 

delivering it or by mailing it by (Ira class mail to me at the Property Address above or at a different addiesss if I give the Note 

fielder a notice of my different endless. 

Unless the Note Holder requires a different method, any notice that must be p„ivert so the Note Holder under this Note will 

be given by malting it by first class mall to the Note Helder at the address stated in Section 3(A) above or at a different address 

if I am given a notice of that different addre,n, 

9. OBLIGA.TIONS OF PERSONS UNDER THIS NOTE 

If more dam one person signs this Nolo, each person is fully nod personally oblip,ated to keep all of the poothhes made to 

this Note, including the promise to pay the tithe:win owed. Any person who Is a guarantor, surety or endorser of this Note is 

also obligated to do these things. Any person who lakes over these obligations, Including the obligations ohs guarantor, surety 

or endorser of this Note, is also obligated to keep all of the promises Made in this Note, The Note Helder may enforce its rights 

under this Note against each person individually or against all of an together. 'this Metals that any one erns may be required to 

pay all drily amounts owed under this Note. 

11, WAIVERS 
I anti any other person who has obligations under this Noce waive the rights of Presentment and Notice of Dishonor. 

"Presentment" means the right G6 require the Note Holder to demand payment of amounts clue. 'Notice of Dishonor" mean tile 

right to require the Note lioktt to give notice to other persons that amounts dee have not been paid. 

11. UNIFORIA SECURED NOTE 
This Note is P. uniform instrument with limited variation in some jurisdictions. In addition to the protections given to the 

Notc Holder wide: this Note, s Mortgage. Deed of Trust, or Security Deed (the 'Security Instrument"), dated the sante date as 

This Note, protects the Note fielder from possible tosses that might result HI do not keep the promises that Imake in this Note. 

That Security Instrument describes how and under what conditions tinny be required to make inarexliate payment in fell at all 

amounts I owe under this Note. Some of those conditions read as faiitIWS: 

=VIM MIN 	
eaph ed 
	

Fern= 
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WITNESS THE li A NrArs)-iyo 	L(8) OF THE li N PERSIGNED. 

( 

Tumid= Iota:Gun , 	 .11errower 

(Seal) 
-Darrow 

(Scat) 
-tionowei 

(Seal) 
-narrow* 

(Seal) 
.-Siorrovar 

 

	 (80.1) 
-Borrower 

 

(Ero.ge 4 of 4) 

• 	• 	rEbAcien 

Transfer of the Property or a Beneficial Interest In Borrower, As used in, this Section 18, "Interest in the 

Property" means any legal or beneficial interest in the Property, including, but not limited to, those beneficial 

interests transferred in a bond for deed, contract for deed, installment sales contract or worrier agreement, the intent 

of which ts the transfer of title by Borrower at Ft flitlite isle to a purchaser, 

If all Or Any part of the Properly or any Interest In the Property is sold or transferred (or if Borrower is not a 

natural Person and a beneficial 'interest in Borrower is sold or transferred) without Lender's prbar written moot. 

Lender may require immediate payment in full of all sums secured by this Security Instrument, However, this option 

shall not be exercised by Lender if such exercise is prohibited by Applicable Lem. Lender also shall not exercise this 

option if: (a) Borrower causes to be submitted to Lender information required by Lender to evaluate the intended 

transferee as If a xtow loan were being made to the transferee; and (b) Lender reasonably determines that Lender's 

security will not be impaired by dto loan antlniptioll and that the risk of a breach of any ommrsint or agreement in 

this Security Instrument is acceptable to Lender. 

To the extent perniirted by Applicable Law. Lender may charge a reasonable feo as it COrati011 to Lender's 

consent to the loan assumption. Lender also may require the transferee to sign an assumption agreement that is 

acceptable to Lender and that obligates die transferee to keep all dm promises and agreements made sri the Note and 

In this Security Instrument. Borrower win cnnitnue to be obligated under the Note and this Secitity harm/mit 

unless Lender releases Borrower in writing. 

If Lender exercises the option to require immediate payment in fell, Lender shall give Borrower notice of 

acceleration, The notice shall provide a period Of not less than 30 days front the date the notice is given in 

accordance with Section 15 within vitich Borrower must pay all sums secured by this Security Instmnient, If 

Borrow& fails to pay these sums prior to tho expiration of this petted, Lender may invoke any remedies permitted by 

this Smart,  Instrument without further notice or demand on Borrower. 

	  (seal) 	
(Seal) 

	

-norrower 	
•sorrower 

CitinfiN 

 

[Sign Original Only) 

autos 
	 P0110 4E44 
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by 

Pay la ths orcier of 

Without rout
Ft Horl:sh fiStYio Loan Corporation 

• 	Oogity, kilo@ Prookiartt 
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5 rar 5) • REDACTED 

INTEREST ONLY ADDENDUM 

TO ADJUSTA13LE RATE NOTE 

THIS ADDENDUM is made this nut daY er April 	 • loos, and Is itbotporated into 

and intended to forrn a part of the Adjustable Pate Note (the "Note) dated the same date as this Addendum 

executed by the undersigned and payable to FIRST litOftrEon' Bowl LOAN CARPoRATtLY0 
(the "Leader"). 

TDB ADDENDUM suporeedes Section 3(A), Nro. 4(C) and 7(A) of the Note, None of the other provisions of 

the Note are changed by this Addendum. 

3. PAYMENTS 
(A) Time and Place or Payments 

will pay interest by making payuguta every month for the first 220 payments (the "Intere,st 

Only Period") in the amount sufficient to pay interest as it pennies, I will pay principal mid interest by 

making payments every month thereafter for the next 20 0 payments in an amount sufficient to fully 

amortize the outstanding principal balance of the Note at the end of the Interest Only Period over the 

remaining term of the Note in equal monthly payments. 

I will make my monthly payments en ths first day of each month beginning on aurae lac, 

2 	I will snake these payments every Month until I have paid au of the principal and interest anti 

any other charges described below that I may owe under this Nom. Bach monthly payment will be 

applied as of its scheduled due date and will be applied to interest before principal. If on Hay 

Let 2035 	, 1 stilt owe amounts under this Noce, I will My these anocanns in dill on that date, 

which is called die "Maturity Date. 

will make my payments et PD BOX 809J MIMES, TN 3 nol 

, or at a different place if required by the Note Holder, 

(1l) AMOUnt of My initial Monthly Payments 

Each of my initial monthly porticos will be in the amount of U.S. 	a., 260 • 94. This payment 

nttletutt is based on the original principal balance of the Note. This payment amount may change. 

4, lNTERBST RATE AND moptratx PAYMENT' CHANGES 

(C) Calculation of Changes 

Before each Change Date, the Note Holder wilt calculate my new interest rate by adding 

ne0 AND talig-QUARTBR pereentagc points (2 250%) lo the Current Index. 

The Note Holder will Mon round the result of this addition to the nearest orte-cightb of one percentage 

point (0,125%). Subject to the limits stated in Section 4(D), this rounded amount will be my new interest 

rare until the next Change Date. 
During this Interest Only Period, the Note Holder will then determine the mount of the monthly 

payment that would be sufficient to repay accrued interest. This, will be the amount of any monthly 

payment until the earlier of the non Change Date Or the cad of the interest Only Period unless) make a 

voluntary prepayment of principal. during suth period. if I make a voluntary prepayment of principal 

during the Interest Only Period, nay paymni amount for subsequent payments will be reduced to the 

amount necessary to pay interest on the lower principal balance, At the end of the Interest Only Period 

and on each Change Date thereafter, the Note Holder will deterraille the amount of the monthly paymem 

that would be sufficient to repay in full the wupaid principal that I ant expected to owe at the cud of the 

Interest Only Period or Change Date, as applicable, in equal monthly payments over the remaining term 

of the Note. The result of this calculation will be the new amount of my monthly payment. Allor the 

end of the Interest Only Period, my payment amount will not be reduced duo to voluntary prepayments. 

Interat Only Addendum to Note 	 Page 1 of 2 	
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Date 

(etvo 5 of 4) 

[REDACTED 1 

7. BORRfJWEIVS PAILURE TO PAY AS REQUIRED 

4A) Tate Charge for Overdue Payments 

If the Note flakier has not received the MI amonnt of any monthly payment by the end of 15 

calendlu-  days after the date it is due, I. will pay a late charge to the Note Holder, Tfte amount of Uic 

charge will be 5 . Do % of rny overdue payment of interest, during the period when ray payment is 

interest only, and of mincipal and interest thereafter. I will pay this late charge promptly hut only ante 

on each late payment. 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Addendum. 

Date 

Date 
	 Date 

Date 
	 Date 

Interest Only Addendum to Note 	 Page 2 a 2 	 PET6D51U 
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DEED OF TRUST 
REDACTED 

MIN 	10000S200S33345205 

DEFINITIONS 
Words used in multiple 	tions of this document are defined below and other words are defined in Sedions 

3, 11, 13, 15, 20 nnd 21. Certain rules regarding the usage of words used in this document ate also provided 

in Section 16, 
(A) "Security Ingtrument" means this docontient, which in dated April 21st, 2005 

together with all Riders to this document. 

(13) "Burrower* is 

cmulawB NODRIGNTEz , An Vnmarried Woman 

Borrower is the tutstor under this Security Instrument, 

(C) "Lender" is FIRST kiORIZON norm 1.,DA24 CORP0RAT1011 

Lender is a CORFORXTION 

organized and existing under the laws Of THE sycz or Kiiiiati,g 

NEVADA-Single Family-Faunte Mae/Freddie Mac UNIFORM INSTRUMENT 

WITIIMERS 
teak 4M1sIV) (0307) 

Page 1 of 15 
VMP Mortgage Solutions (800)521-7291 
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Lender's ddress is 4000  norizon Way, Irving, Toltain 750 6 3 

(D) '"Trustee" is urn REPUBLIC TITLE 
140 N. STEPHAA12 ST., HRKDARSON, NV 09074 

(E) %FRS" is Mortgage Electronic Registration Systems, hic. MERS is a separate OIMParatioa that 1'8  acting 

solely as a nominee for Lender and Lender's successors and assigns. NIERS is the beneficiary under this 

Security instrument. MMS is organized and existing under the laws of Delaware, and has an address and 

telephone number of P.O. Box 2026, Hint, HI 48501-2026, tel. (888) 679-HERS. 

(P) "Note" means the promissory note signed by Borrower and dazed npril 21s t „ 2905 

The Note states that Borrower owes Lender 

TKO HUNDRED STXTYtI1WTHaUSAND & 00/100 	 Dollars 

(U.S. $ 	2 4 9, 000 , 00 ) plus interest. Borrower has primaised to pay this debt in regular Periodie 

Payments tuul to pay the debt in full not later than My 	2035 

(G) "Property" means the property that is described below under the heading "Transfer of Rights M the 

Property." 
(H) "Loan" means the debt evidenced by the Note, plus Interest, any prepayment charges and late eleirges 

due under the Note, and all sums dub under this Security Instrument, plus interest. 

(1) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The' folfewing 

Riders ate to be executed. by Borrower [check box as applicable): 

Adjustable Rate Rider 
1-1 Balloon Rider 

VA Rider  

Condominium Rider 	 —1 Second Home Rider 

Plaznell Unit Development Rider 	1-4 Family Rider 

Biweekly Payment Rider 	 Other(s) (specify] 
hr I 

0) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations, 

ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final, 

non-appealable judieial opinions. 

(K) 'Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other 

charges that are imposed on Borrower or the Property by a caadendulunt association, homeowners 

association or similax organization. 

(//) ' I Electronie Funds Transfer" means any transfer offends, other than a transaction originated by cheek, 

draft, or similar paper instrument, which is initiated through an electronic eculdnali telephonic  ilukorneni, 

computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit or credit an. 

account. Snell term includes, but is not limited to, point-of-sale transfers, automated teller machine 

transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse transfers, . 

(M) "Escrow Items" means those items that are described In Section 3. 

(N) "Miscellaneous Proceeds" moans any compensation. settlement, award of damages, or proceeds paid by 

any third party (other than insurance proeteris paid under the coverages described in Section 5) for: (i) 

Manage to, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the Property; 

(iii) conveyance in lien of condemnation; or (iv) misrepresentations of, or omissions as to, the value and/or 

crmdition of the Property. 
(0) "Mortgage Insurance" mons insurance protecting Lender against the tionpayment of, or default on, the 

Lean. 
(P) "Periodic Payment" means the regularly scheduled unlearnt due for (i) principal and interest under the 

Note, plus OD any amounts under Section 3 of this Security Instiument. 

(Q) "RESPA" means the Real Estate Settlement Proeedirres Act (12 U.S.C. Section 2601 et seq.) and its 

implementing regulation, Regulation X (24 C.ER. Part 3500), as they might be amended front time to 

rk-t- 1-5/TO---Iff5--  

-6A(NV) (05.07) 
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time, or any additional or successor legislation or regulation that governs the same subject matter, As used in 

this Security Instrument, "RESPA" refers to all requirements and restrietions that are imposed in regard To a 

"federally related mortgage loan even if the Lean does nor qualify as a "federally related mortgage loan" 

under RESPA. 
(R) "Successor in Interest of Borrower' means any party that has taken. title to the Property, whenaer or riot 

That party has assumed Borrower's obligations under the Note and/or this Security Inetatittent. 

TRANSPETt OF RIGETS IN THE PROPERTY 

The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and tender's successors 

and assigns) and the successors and assigns of MERS. This Security Imminent secures to Lender: (i) the 

repayment of the Loom, end all renewals, extensions and modifications of the Note; and (ii) the peribrecance 

of Borrower's covenants and agreermans under this Security Instrument and the Note, Per this purpose, 

Borrower irrevocably grants and conveys to Trustee, in treat, with power of sale, the following described .  

property located in the County IType of Recording Jurisdictioal 

of 	CLAIM 	
[Name of Recording Jurisdiction]: 

All that tract or parcel of land as ahown on achedula "Ag attached 

hereto which /at incorporated herein and made a part hereof. 

Parcel ID Number: County 12 S -2 O -212 -037 Ltyi 	which currently has the address of 

6A45 SWEET PECAN STREET 	
Otre0) 

I.,AS VEGAS 	
[City], Nevada 	89149 	Rip Code] 

("Property Address"): 
TOGETHER WMI all the improvements now or hereafter erected on the property, and all easements, 

appurtenances, and fixtures now or hereafter a part of the property. AU replacements and additions shall also 

be covered by this Security Instrument. All of the foregoing is referred to in this Security Instrument as the 

'Property.' Borrower underetands and agrees that MERS holds only legal title to dm interests granted by 

Borrower in this Security tristnunent, but, if necessary to comply with law or custom, MERS (es nominee for 

Lender and Lenders successors and assigns) has the right; to exercise any or all of those interests, including, 

but not limited to, the right to foreclose and sell the Property; and to take any action required of Lender 

including, hot not limited to, releasing and canceling this Security Instrument. 

BORROWER COVENANTS that Borrower is lawfully seised of the estate herelry conveyed and has 

the right to grant and convoy the Property and that the Property is unencumbered, except far exteumbrances 

r. El:MOTED1 
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of record. Borrower warrants and will defend generally the title to the Property against all claims and 

demands, subject teeny encumbrances of record.. 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform 

covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real 

property, 
UNiPORM COVENANTS. Borrower sod Lender covenant end agrees as follows: 

I. Payment of Principal, Infixest, Escrow Items, Prepayment Charges, and Late Charges. 

Borrower shall pay when due she principal of, and interest on, the debt evidenced by the Note and any 

prepayment charges and late charges due muter the Note. Borrower shall also pay funds for Escrow Items 

pursuant to Section 3, Payments due under the Note and this Security Instrument shall be made to U.S. 

currency. However, if any check or other instrument received by Lender as payment under the Note or this 

Security bistniment is returned to Lander unpaid, Lender may require that any or all subsequent payments 

due under the Note and. this Security Instrument be made le one or more of the following forms, AS selected 

by Lender (a) cash; (b) money order; (c) certified check, tank cheek, treasurer's cheek or cashier's check, 

provided any such check is drawn upon sol instemion whose deposits are insured by a federal agency, 

instrumentality, or entity; or (d) Electronic Panda Transfer. 
Payments are deemed received by Lender when received at the location designated in the Note Or at 

such other location as may be designated by Lender In acconslauce with the notice provisions in Section 15. 

Lender may return any payment or partial payment if the payment or partial payments are Insufficient to bring 

the Loan current, Lender may accept any payment or partial paymeat insufficient to bring the I  coin  current, 

without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial payments in 

the future, but Lender is not obligated. to apply such payments aide> time such payments ore accepted. If each 

Periodic Payment is applied as of its scheduled due date, then Lender need not pay interest on unapplied 

funds. Lender may hold such unapplied feeds until Borrower makes payment to bring the Loan current. If 

Borrower does not do so within a retteonable period of time, Lender shall either apply such funds or return 

them to Borrower. If not applied earlier, sueh fiends will be applied to the outstanding principal balance under 

the Note imumilately prior to foreclosure. No offset or claim which Borrower might have now or in the 

future against Lender shall relieve Borrower from making payments due under the Note and this Security 

reeteemeet or performing the covenants and agreements secured by this Seemity Instrument, 

2. Applloation of Payments or Proceeds. Except na otherwise described la this Section 2, all payments 

accepted and applied by Lender shall lie applied in the following order of priority; (a) interest due under the 

Notes (b) principal due-under the Note; (e) amounts due under Section 3. Such payments ehall lie applied to 

each Periodic Payment in the order in which it became due. Any remaining amounts shell be applied fiat to 

late charges, second to any other amounts due under this Security Instrument, and that to reduce the principal 

balance of the Note. 
If Lender receives a payment from Borrower for a delinqualt Periodic Payment which includes a 

soffit:lent amount to pay any late charge due, the payment may he applied to the delinquent payment and the 

late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received from 

Borrower to the repayment Of the Periodic Payments if, and to the extent that, each payment can be paid in 

itill. To the extent that ony eXCOSS exists after the payment is applied to the full payment of one or more 

Periodic Payments, such excess may he applied to any tote charges doe. Voluntary prepayments shall be 

applied first to any prepayment charges and then as described in the Note. 

Any application of payments, insurance proceeds, or Miscellaneous Proceed& to principal due under the 

Note shall not extenet or postpone the due date, or change the amount, of the Periodic Payments. 

3. Funds for Escrow Items. lierrower shall pay to Lender on the cloy Periodic Payments are due under 

the Note, until the Note is paid in foil, a Milt (the Tunis") to provide for payment of amounts due for: (a) 

taxes and assessments and other Items which can attain priority over this Security Instrument as a lien or 

encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (c) premiums 

for any and all Insurance required by Lender under Section 5; and (d) Mortgage Insurance premiums, if any, 

or any sums payable by Borrower to Lender in lieu of the payment of Mortgage Insurance premiums in 

accordance with the provisions of Section 10. These items are called "Escrow Items." Al utiginauon at At any 

time during the term of the Loan, Lender may require that Col:emus -iv Association Dues Pees, and 

Assessments. if any, be escrowed by Borrower, and inch dues, fees and assessments shall be an Escrow Item. 

Borrower shall promptly furnish to Lender all notices of amounts to be paid under this Section. Borrower 

shall pay Lender the Funds for Escrow Items unless Lender waives Borrower's obligation to pay the Funds 
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for any or all Escrow Items. Lender may waive Borrower's obligation to pay to Lender Funds for any or all 

Escrow Items at any time. Any such waiver may only be in writing. In the event of such waiver, Borrower 

shall Pay directly, when and Where payable, the amounts due for any Escrow Items for which payment of 

Flincrs has been waived by Lender Ind, if Lender requires, shall firralsh hi Lender receipts evidencing such 

payment within such time period as Lender may require. Borrower's obligation to make such payments and 

to provide receipts shalt for all purposes be deemed to be a covenant and agreement contained in this Security 

Instrument, as the phrase "covenant and agreement" is used in Section 9, If Borrower is obligated to pay 

Escrow Items directly, pursuant to a waiver. and Borrower fails to pay the amount due for an Escrow Ran, 

render may exereise its rights under Section 9 arid pay such antount and Borrower shall then be obligated 

uncles Section 9 to repay to Lender any such amount Lender may revoke the waiver as to any or all Escrow 

Items at any time by a notice given in accordance with Section 15 and, upon such revocation, Borrower shall 

pay to Lender all Funds, and in such amounts, that are then required under this Section 3. 

Lender may, at any time, collect and hold Rinds in an amount (a) sufficient to permit Lander te apply 

the Funds at the time specified tinder RF.SPA, and (h)- run to exceed the maximum amount a lender can 

require under RESPA. Lender shall estimate the amount of Funds tine on the basis of current data and 

reasonable estimates of expenditures of Arline Escrow Items or otherwise in accordance with Applicable Law. 

The Funds shall be held 1st an institution whose deposits ere insured by a federal agency, instannentality, 

or entity (including Lender, if Lender is an institution whose deposits are so insured) or in any Federal Herne 

Loan Bank. Lender shall apply the Funds to pay the Escrow limns no later than the time specified under 

RESPA. Lender Snail not charge Borrower for holding and applying the Funds, annually analyzing the 

escrow aCeount, or verifying the Escrow items, unless Lender pays Borrower interest on the Fentis and 

Applicable Law permits Lender to make such a chargn, Unless an agreement is made In writing or Applicable 

Law requires interest to be paid on the Funds, Lender shell riot be required to pray Borrower any interest or 

earnings on the Funds. Borrower and Lender can agree in writing, however, that interest chid he paid on the 

Funds. Lender shall give to Borrower, without Charge, art annual accounting of The Raids as required by 

RFSPA. 
If there is a surplux of Rinds held in escrow, as defined under RDSPA, Under shall account to 

Borrower for the excess funds in accordance with RESPA, If there is a shortage of Rinds held in escrow, as 

defined under RESPA, Lender shalt notify ,  Borrower as requited by RESPA, mut Borrower shall pay to 

Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more Man. 12 

monthly payments. If there is a deficiency of Funds held In escrow, as defined under RESPA, Lender shell 

notify Borrower as required by RESPA. and Borrower shall pay to Under the Macon necessary to make up 

the deficiency in accordance with RESPA, Inn in no owe than 12 monthly payments. 

Upon payment in fill of all sinus secured by this Security Instrument, Lender shall promptly refund to 

Borrower any Rinds held by Lender, 

4. Charges; Liens. Borrower shall pay an taxes, assessments, charges. fines, and hnposittons 

attributable an the Property which can attain priority over this Security Instrument, leasehold payments or 

ground rents on the Property, if any, and Conummity Association Nee, Fees, and Assessments, if any. To the 

extent that these items are Escro -w Items, Borrower shall pay them to the manner provided in Section 3, 

Borrower shall promptly discharge any lien which has priority over ibis Security Instrument unless 

Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a trianuaer acceptable 10 

1,:ilder, but only so long as Borrower is performing such agreement; (b) contests the lien in pod faith by, or 

defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to prevent the 

enforcement of the lien while those proceedings are pending, but only until such proceedings arc conchnled: 

or (a) secures from the holder of the lien an agreement satisfactory to Lender subordinating the lien to this 

Security Instrument. If Lender determines that any part of the Property is subject to a lien which can wain 

priority over this Security Instrument, Lender may give Borrower a notice identrfying the lien. Within 10 
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days of the date on which that notice is given. Borrower shall satisfy the lien or take one or more of the 

actions set forth above in this Section 4. 

Lender may require Borrower to pay a onc-timc charge for a real estate tax verification and/or reporting 

service used by Lender in connection with this Loan, 

5, Property Insurance. Borrower shall keep the improvements now existing or hemafter erected an the 

Property insured against loss by fire, hazards included within the Senn "extended coverage," and way other 

hazards including, but not limited to, earthquakes and floods. for which Lender requires insurance. This 

insuraaue shall be maintained in the amounts (including deductible levels) and for the periods that Leader 

requires, What Lender requires pursuant to the preceding sentences can change during the terra of the Loan. 

The imurarme carrier providing the insurance shall be chosen by Borrower subject to Lender's right to 

disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may require 

Borrower to pay, in connection with this Lean, either: (a) a One-lime charge for Good zone determination, 

certification .and trackiog services; or (b) a onedirne charge for flood zone determination and certification 

services and subsequent charges each time ten:tappings or similar changes occur which reasonably might 

affect such determination or certification. Borrower shall also be responsible for the payment of any fee* 

imposed by the Federal Breergency Management Agency in connection with the review of any flood zone 

determination resulting from an objection by Borrower. 

If Borrower fails to maintain any of the coverages described above, lender may obtain insurance 

coverage. at Lender's option and Borrower's expense. Lender is under no obligation to purchase any 

particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might on might not 

protect Borrower, Borrower's equity in the Property, Or the contents of the Pmperty, against any risk, hazard 

or liability and might provide greater or lesser coverage than was previously in. effect. Borrower 

acknowledges that the cost of the insurance coverage to obtained might significantly exceed the cost Of 

insurance that Borrower could have obtained. Any amounts -disbursed by I  PITAPT  under this Section 5 Shall 

become additional debt of Borrower secured by this Security Instrument. These amounts shalt bear interest at 

the Note rate from the date of disbursement and shall be payable, with such interest, epees notice from Vender 

to Borrower requesting payment. 
All insurance policies required by Lender and renewals of such policies shah be subject to Lender's 

right to disapprove such policies, shall include a standard mortgage clause, end shall narne Lender as 

mortgagee and/or as an additional loss payee. Lender shall have the right to hold the policies and renewal 

certificates, If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and 

renewal notices. if Borrower obtains any form of insurance coverage, not Otherwise required by Lender, for 

damage to, or destruction of, the Property, such polity shall include a standard mortgage clause and shall 

Mate Lender as mortgagee and/or as an additional loss payee 

In the evear of less, Borrower Shalt give prompt nod= to the insurance carrier arid Lender, Lender may 

make proof of loss if tint Made promptly by Botrorver. Unless Lender and Borrower otherwise agree in 

writing, any itrusance proceeds, Whether or not the underlying insurance was required by Lender, shall be 

applied to restoration or repair of the Property, if the restoration or repair is economically feasible and 

Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to 

hold such inntrance proceeds until Lender has had an opportunity to inspect such Property to ensure the work 

has been completed to Lender's satisfaction, provided that such inspection shall be undertaken promptly. 

Loader may disburse proceeds fur the repairs and restoration in a single payment or in a series of progress 

payments as the work is completed. Unless an agreement is made its writing or Applicable Law requires 

interest to be paid on such insurance proceeds. Lender shall not be required to pay Borrower any interest or 

earnings on such proceeds. Fees ffar public adjusters, or other third parties, retained by Borrower shall not be 

paid out of the insurance proceeds and shall be the sole Obligation of Borrower. If the restoration or repair is 

not economically feasible or Lender's security would be lessened, the insurance proceeds shall be applied to 

0,g4-6A(NV) (Or) 
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the sums scoured by this Security instrument, whether or 1101 then due, with the excess, if any, paid to 

Borrower. &fell insurance proceeds shall be applied in the order provided for ha Section 2. 

If Borrower abandons the Property, Lender may file. negotiate and settle any available Insurance claim 

and related matters. if Borrower does not respond within 30 -  days to a notice from Lender that the insurance 

carrier has offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day period will 

begin when the notice is given. In either event. or if Lender acquires the Property under Section 22 or 

otherwiSe. Borrower hereby assigns to Lender (a) Borrower's rights to any insurance proceeds in an amount 

not to exceed the runounts unpaid under the Note or this Security Instrument, and 00 any other of Borrower's 

rights (other than the right to any refund of unearned premiums paid by Borrower) under all insurance 

policies covering the Property, insofar as such rights are applicable to the coverage of the Property. Lender 

may usc the insurance proceeds either to repair or restore the Property or to pay anioUntS =paid under the 

lObte or this Security Instrument, whether or not then due. 

6. Occupancy. Borrower shall occupy, esteblish, and use the Poverty as Borrower's principal residence 

within 60 days after the execution of this Security Instrument arid Olen continue to- occupy the Property as 

Borrower's principal residence for at least one year after the date of occupancy, unless Lender otherwise 

agrees in Writing, which coneent shall not be unreasonably withheld, or unless extenuating circumstances 

exist which are beyond Borrower's control. 

7, Preservation, IVIrtintenarree and Protection of the Property; Inspections. Borrower shell not 

destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the Property. 

Whether or not Borrower is residing in the Property, Borrower shall maintain the Property he order to prevent 

the Property from deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to 

Section 5 that repair or restoratio'on is not oconorcrically feasible, Borrower shall promptly repair the Property if 

damaged to avoid further deterioration or damage, If insurance or condernetation proceeds are paid in 

connectiou with damage to, or the taking of, the Property, BOrnMer shall be responsible for repairing or 

restoring the Property only if Lender has released proceeds for such purposee. Lender may disburse proceeds 

for the repairs and restoration in a single payment or in a series of progress paynienta as the work is 

completed. If the insurance or condemnation proceeds are not sufficient to repair or restore the Property, 

Borrower is not relieved a Borrower's obligation for the completion of such repair or restoration. 

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has 

reasonable cause, Lender may inspect the interior of the improvements on the Property. Leader shall give 

Borrower notice at the time or or prior to sueh an interior inspection specifying such reasonable cause, 

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan applization process,' 

Borrower or any persons or entities acting at the direction of Borrower or with Borrower's knowledge or 

Consent gave materially false, Misleading, or inaccurate Informatien or statements to Lender (or failed to 

provide Leader with material infonnadoo) in connection with the Loan Material reereseetations include, but 

are not limited to, repn:neatations coneerning Borrower's occupancy of the Property as Borrower's principal 

residence. 
9. Protection of bender's Interest in the Property end Rights 'Under this Security Instrument. If 

(a) BorroWer fails to perform the covenants arid agreements contained in this Security Instrument, 00 there is 

a legal proceeding that might significantly effect Lender's interest in the Property and/or rights tinder this 

Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for 

enforcement of a lien which may attain priority over this Security instrument or to enforce laws or 

regulations), or (e) Borrower has abandoned the Property, then Lender may do and pay for whatever is 

reasonable or appropriate to protect. Lender's interest in the Property and rights under Otis Security 

instrument, inetuding protecting and/or assessing the value of the Property, and securing antler repairing 

the Property. Lender's actions can include, but are not limited tot (a) paying wry sums secured by a lien which 

has priority over this Security Instrument; (b) appearing in COUrr, and (e) paying reasonable attorneys' fees to 

protect its interest in the Property and/or rights under this Security Instrument, Including its secured position 
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in a bankruptcy proxeding, Securing the Property includes, but is net limited to, entering the Property to 

make repairs, change locks, replace or board up doors and windows, &tie water from pipes, eliminate 

building or other code violations or dangerous coeditions, aed have utilities turned on or off. Althoughi 

Lender may take action under this Section 9, Lender does not have to do so and is not under any duty or 

obligation Ira do so. It is agreed that Lender incurs no liability for not Wring any or all actions authorized 

under this Section 9. 

Any Amounts disbursed by Lender under this Section 9 shalt beanie additional debt of Borrower 

secured by this Security Instrument. These amounts shall bear interest at the Note rate from the dale of 

disbursement and shall be payable, with such interest, upon notice from Lender to Bon -fewer requesting 

payment. 
If this Seeuriry lastroment is on a leasehold, )3orrower shall ccoiply With all the provisions of the lease. 

If Borrower acquires fee title to the Property, the leasehold and the fee title stunt not merge unless Lender 

agrees to the merger in writing. - 

10. Mortgage Insurance, If Under required Mortgage Murat= as a audition Of Making the Loan, 

Borrower shall pay the premiems required to maintain the Mortgage Insurance in effect. If, for arty tenon, 

the Mortgage lesurance coverage recoiled by Lender ceases to be available frosn the mOttgage insurer that 

previously provided earth insurance and Borrower was required to make separately designated payments 

toward, the premiums for Mortgage Insurance, Borrower shall pay the premiums required to obtain coverage 

substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially equivalent to 

the cost to Borrower of the Mortgage humeri= previously in effect, from an alternate mortgage insurer 

selected by Lender. If substantially equivalent Mortgage Insurance coverage is net available, Borrower shall 

continue to pay to Lender the amount of the separately designated payments that were due when the insurance 

coverage ceased to be in effect. Lender will accept, use and retain these payments as a non-refundable loss 

reserve in lieu of Mortgage insoranee. Such lout reserve shall be non-refundable, aonvithstanding the fact that 

the Loan is ultimately paid in full, and Lender shall not he required to pay Borrower any interest or amines 

on such loss reserve, Leader can no longer require loss reserve payneerts if Mortgage Insurance coverage (in 

the amount and for the eeriod that Lender requires) provided by an insurer selected by Lender again becomes 

available, is obtained, and Lender requires separetely designated payments toward the premiums for Mortgage 

Insurance, If Lender rewired Mortgage Insurance as a condition of realang the Loan and Borrower was 

requires' to make separately designated payments toward the prentiume for Mortgage Insurance, Borrower 

shall pay the woollens required to maintain Mortgage Insurer= in effect, or to provide a non-refundable loss 

reserve, until Lender's requirement for Mortgage Insurance meths in accordance with any written agreement 

• between Borrower and Lender providing for such termination or toll termination is required by Applicable 

Law. Nothing in this Seetion 10 affects Borrower's obligation to pay interest at the rate provided in the Note. 

Mortgage insurance reimburses Leader (or any entity that purchases the Note) fur certain losses it may 

Moir if Borrower does not repay the Lose as agreed. Borrower is not a party to dm Mortgage Insurana, 

Mortgage insurera evaluate their total. risk on all such insurence in force from time to time, and !nay 

enter into agreements with other parties that share or modify their risk, or reduce losses. Them agreements are 

on terms and coalitions that are satisfactory to the mortgage Meurer and the other party (or parties) to these 

agreements. These agreements may require the mortgage insurer to make payments using any some of funds 

that the mortgage insurer may have available (which may Include funds obtained flow Mortgage Insurance 

premiums). 
As a result of these aexcements, Lender,  any purchaser of the Note, another hunter, any Measurer, any 

other entity, or any affiliate of any of the forego*, may receive (directly or indirectly) amounts that drerive 

from (or might be characterized as) a portion of Borrower's paymeets for Mortgage Insuranee, in exchange 

for sharing or modifying the mortgage insurer's title, or reducing losses. If such agreement Provides that an 

affiliate of Lender takes a share of the insurer's risk in exthange for a share of the premiums paid to the 

insurer, the arrangement is often termed 'captive reinsurance." runlet: 

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for 

Mortgage Insurance, or arty other terms or the Loan. Such agreetnents will not iftercesn the amount 

Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund. 

(h) Any :arch agreements will not affect the rights Borrower has if any - with respect to the 
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Mortgage Insurance under the HOtneDivkiers Protection Act of 1998 or any other law. These rights may 

Include the right to receive certain disclosures, to request and obtain cancellation of the Mortgage 

Insurance, to have the Mortgage Insurance terminated automaticelly, and/or to receive a refund of any 

Mortgage Insurance premiums that were unearned at the lime of such cancellation or termination. 

11. Assignment of Miscellaneoue Proceeds; Forfeiture. All 'Miscellaneous Proceeds are hereby 

assigned to and shall be paid to Lender. 	 • • 

If the Property is eamaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the 

Property, if the restoration or repair is economically feasible and Lender's security is not lessened. During 

such repair and restoration period, Lender shall have the right to hold such Miseellarteous Proceeds until 

Leoder has bad an opportunity to inspect such Property to ensure the work has been completed to Leader' e 

satisfaction, provided that such inspection Shall be undertaken promptly. Lender may pay for the repairs and 

restoration in a single disbursement or in a series of progress payMente as the work is completed. Unless an 

agreement is made in writing or Applicable Law requires interest to be paid on such Miscellaneous Proceede, 

Lender shall not be required to pay Borrower any interest or carebete on such Miscellaneous Proceeds. If the 

restoration or repair is not economically feasible or Lender's security would he lessened, the Miscellaneous 

Proeteds shall he applied to the sums secured by this Security Instnanent. whether or not then due, with the 

excess, if any, paid to Borrower. Sun. Miscellaneous Proceeds shall be applied in the order provided for in 

Section 2. 
in the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous Proceeds 

shall be applied to 1115 SLIMY secured by this Security Instrument, whether or not then due, with the excess, if 

any, paid to Borrower. 
In the' event of a pullei rafting, destruction, or loss in value of the Property in which the fair nterket 

value of the•Property immediately before the partial taking, destruction, or loss in value is equal to or greater 

than the amount of the turas secured by this Security Instrument immediately before the partial taking, 

destmetion, or loss in value, unless Borrower and Lender otherwise agree in writing, the stuns secured by this 

Security Instrument shall be reduced by the AMNIA of the Miscellaneous Proceeds multiplied by the 

following freedom (a) the Intel amount of the sums scoured immediately before the partial taking, destruction, 

or loss in value divided by (b) the fair market value of the Property immediately before the partial taking, 

destruction, or leas in value. Any balance shall be paid to Borrower. . 

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market 

value of the Property inweedlately before the partial taking, destruction, or loss in Value is less tan the 

anemia of the teens secured immediately before the partial taking, destruction, or less in .vahae, unless 

130nOWOf and Lender otherwise agree in writing, the Miscellaneous Proceeds shell be applied to the same 

secured by ihts.Secarity Instrument whether or not the giD:11.4 are then due. 

If the Property is abandoned by Borrower, or if. after notice by Lender to Borrower that the Opposing 

Party (as defined in the next sentence) offers to make an award to settle a claim for damages, Borrower fails 

to respond to Lender within 30 days after the date the notice is given, Lender is authorized to collect and 

apply tbe Miseellancoue Proceeds either to restoration or repair of the Property Of to the sums secured by this 

Security Insolence; whether or not then due. 'Opposing Party' wane the third party that owes Borrower 

Miseellanetrus Proceeds or the party against whom Borrower has ariht of action in regard to Miscellaneous 

Proceeds. 
Borrower shalt be ia default if any action or proceeding, whether civil or criminal, is begun that, in 

Lender's judgment, could resaltin forfeiture of the Property or other material impairment of Leader's Interest 

in the Property or rights under this Security instrument, Borrower can cure such a default and, if acceleration 

has =erred, reinstate as provided in Section t9, by causing the action or proceeding to be dismissed with a 

rulheg that, in Lender's judgment, precludes forfeiture of the Property or other material impairment of 

Lender's interest iti the Property or rights under this Security Instrument. 'The proceeds of any award or claim 

for damages thal ere attributablo to the impairment of Lender's interest in the Property are hereby assigned 

and shalt be paid to Lender. 
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied 

in the order provided for irt Section 2. . 

12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for 

payment or moditiearion of amortization of the sums secured by this Security Instrument grained by Lender 
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to Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower or 

any Successors in Interest of Borrower, Lender shall' not be required to comenenee proceedings against any 

Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify amortization 

of the sums secured by this Security Instrument by reason of any demand made by the original Borrower or 

any Successors in Interest of Borrower, Any forbearance by Lender in exercising any right or remedy 

including, without limitation, Lender's acceptance of payments from third parsons, entities or Successore in 

Interest of Borrower or in amounts less than die amount ftn due, shall not be a waiver of or preclude the 

exercise of any right or remedy. 

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and 

agrees that Borrower's obligations and liability shall be joint anti several. However. any Borrower who 

co-signs this Security hump/mint but does not execute the Note (a 'co-siguer"): (a) is co-signing this Security 

Instrument only to mortgage, grant and convey the co-signer's interest in the Property under the terms of this 

Security Instrument; (b) is not personally obligated to pay the sums secured by this Security lirstrunierit; and 

(c) agrees that Lender and any other Borrower eau agree to extend, modify, forbear or make any 

accommodations with regaxd to the tenna of this Security Instrument or the Note without the co-signer's 

coneent. 
Subject to the provisions of Section 18, any Suctessor In Interest of Borrower who assumes Borrower's 

obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all of 

Borrower's rights and 'benefits under this Security Instrument. Borrower shall not be released from 

Borrower's obligations and liability under this Security Instrument unless Lender agrees to such release in 

writing, The covenants and agreements of this Security Instrument shall bind (except as provided in Section 

20) and benefit the successors and assigns of Lender. 

14. Loan Charges. Lender may charge Borrower fees for services performed in memeetioni with 

Borrower's default, for the purpose of mute** Lender's interest in the Property and rights under this 

Security Instrument, including, but nut limited to, attorneys' fees, property inspection and valuation fem. hi 

regard to any other fees, the absence of express authority in this Security Instrument to charge a specific fee 

to Borrower &bell not be =Stifled as a prohibitiom on the charging of such fee. Lender may not charge fees 

that are expressly prohibited by this Security Instrument or by Applicable Law. 

If the Loan is subject to a law which sets maximusu loan charges, and that law is filially interpreted so 

that the interest or other ball charges collected or to be collected in conneetion with die Loan exceed the 

permitted limits, them (n) any such lean charge shall be reduced by the tunount neeessery to reduce the charge 

to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted limits 

will be refunded to Borrower,. Lender may -choose to make this refund by reducing the principal owed under 

the Note or by snaking a direct payment to Borrower. If a refund reduees principal, the reduction will be 

treated as a partial prepayment without any prepayment charge (whether or not a prepayment charge is 

provided for wider the Note). Borrower's acceptance of any such refund made by direct payment to Borrower 

will constitute a waiver of any eight Of action Borrower might have arising out of such overcharge. 

15. Notices. Alt nottees given by Borrower or Lender in CMUleetiOli with WS Security IrOtrtlinCni must 

be in writing. Any notice to Borrower in connective with this Security Instrument shell be deemed to have 

been given to Borrower when mailed by filet Class mail or when actually delivered to Borrower's notice 

address if sent by other means. Notice to any one Borrower shall constitute notice to all Borrowers unless 

Applicable Law expressly requires otherwise, The notice address shall be the Property Address unless 

Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly notify 

Lender of Borrowers change of address, If Lender specifies a procedure for reporting Borrower's change of 

address, than Borrower shall only tepee( a change of address through that specified procedure. There may be 

Othy one designated notice address under this Security Instrument at any one time. My notice to Lender shall 

be given by delivering hoe by mailbag it by fast class morel to Lender's address stated herein unless Lender 

Inca designated another address by notice to Borrower, Arty Rorke in connection with this Security blare:meat 

shall nut be deemed to have been given to Lender mill actually received by Lender. If any notice required by 

this Security Instrtuirent is also reqnired under Applicable Law, the Applicable Law requirement will satisfy 

the corresponding requirement under this Security Instrument. 

16. Governing Law; Severabliity; Rules of Construction. This Security Instrument shall be governed 

by federal law and the law of the jurisdiction in which the Property in located. All rights and obligations 
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contained in this Security Instrument are subject to any requirements and limitations of Applicable Law. 

Applicable Lew might evlicitly or implicitly allow the parties to agree by contract or it might be silent, but 

such silenee shall not be construed as a prohibition against agreement by contract. In the event that any 

provision or clause of this Security Instrument or the Note conflicts with Applicable Law, such millet shall 

not affect other provisions of this Security histrurnent or the Note which can be given effect without the 

conflicting provision. 

As used in this Security immanent: (a) words of the masculine gender shall mean and include 

corresponding neuter words or words of the feminine gender; (h) words in the singular shalt mean And 

include the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to take 

any action, 
17. Borrosver's Copy. Borrower shall be ghren one copy of the Note and of this Seemity Instrument. 

IS. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section IS, 

"Interest in the Property" means any legal or beneficial interest in the Property, including, but not limited to, 

those beneficial interests transferred in a bond for deed,. contract for decd. installment sales contract or escrow 

agreement, the intent of which is the transfer of fide by Borrower at a future date to a. purchaser. 

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is 

not n natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written 

consent, Lender may require immediate payment in full of all AIM secured by this Security Instrument. 

However, this option shall not be exercised by Lender if such exercise is prohibited by Applicable Law. 

If Lender exercises this option, Lender shalt give Borrower notice of acceleration. The rotics shall 

provide a period of not less than 30 days from the date the notice is given in =order= with Section 15 

within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails re pay these 

sums prior to the expiration of this period, Lender may invoke any remedies permitted by this Security 

Instnunent without further notice or demand =Borrower: 

9. Borrower's Right to Reinstate After Ancelerallon, If Borrower meets certain conditions. 

Borrower shall have the right to have enforcement of this Security instrument discontinued at any time prior 

to, the earliest of; (a) five days before sale of the Property pursuant to any power of sale contained in this 

Security Instrument; (b) such other period as Applicable Law )niglit specify for the termination of Borrower's 

right to reinstate; or (c) entry of a judgment enforcing this Security instrument. Those conditions are that 

Borrower: (a) pays lender all soros which then would be due under this Security instrument and the Nom as 

if no acceleration bad occurred; (b) cues any default of any other r,oventints or Agreements; (e) pays all 

expenses incurred in =Paining this Security Instrument, including, but not limited to reasonable attorneys' 

feos, property inspection and valuation foes, and other fees imairred for the purpose Of protecting Lender's 

interest in the Property and rights under this Security Insttutnen and (4) takes such action as Lender may 

reasonably retire to assure that Lender's interest in the Property And rights under this Security Instruntent. 

and Borrower's obligation to Day the aunts secured by this Security Instrument, shall continue unchanged. 

Lender may require that Borrower-pay such reinstatement SUMS and expenses in one or room of the following 

forms, as selected by Lender: (a) rash; (13) money outer; (0) certified check, bank check, treasurer's check or 

cashier's cheek. Provided any such cheek is drawn upon tut institution whose deposits are insured by a federal 

agency, instnuneundity or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower, this 

Security Instrument and obligations secured hereby shell remain Atli),  effective as if no acceleration had 

occurred. However, this right to reinstate shall not apply in the case of acceleration under Section IS. 

20. Side of l'iole; Change of Lea's Services.; Notice of Grievance. The Note or a partial interest in the 

Note (together with this Security Instrument) can be sold One or more times without prior notice te Borrower. 

A, sale might result in a change in the entity (known as the "Loan Servicor") that collects Periodic Payments 

due under Om Note and this Security Instrument and performs other mortgage loan servicing obligations 

muter the Note, this Security Instrument, and Applicable Law, There also might be one or more changes of 

the Loan Seri/Icor unrelated to a sale of the Note, It'd= is a change of the Loan Scrvicer, Borrower will be 

given written notice of the change which wilt state the name and address of the new Loan Servicer, the 

Initials: 044,  
4=i-dA(1.4V) (0301) 	 Page II of 15 	 Perm 3029 lin 

2496 



address to which payments should be made and any other information ESPA requires in CollileClion with a 

notice of transfer of servicing. If the Note is sold and thereafter the Loan is serviced by a Loan Servicer other 

than the purchaser of the Note, The mortgage loan serviclug obligations to Borrower will remain with the 

Loan Service; or be transferred to a Successes Loan Servicer and BIB not assumed by the Note purchaser 

unless otherwise provided by the Note purchaser. 

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an 

individual litigant or the member of a class) that ariaes from the Other parry's actions pursuant to this Security 

Instrument or that alleges that the ether party has breached any provision of, or any dory owed by reason of, 

this Security Instrument, until such Borrower or Lender has rtatiffed the other patty (with such notice given in 

compliance with the requirements of Section 1S) of such alleged breach and afforded the other party hereto a 

reasonable period after the giving of such notice to take corrective action. If Applicable Law provides a time 

period which must elapse before certain actioer can be taken, that time period wilt he deemed to be leant:noble 

for purposes of this paragraph. The notice of acceleration and opportunity to cure given to Borrower pursuant 

to Section 22 and Use notiee of acceleration given to Borrower pursuant to Section 18 shall be deeined to 

satisfy the notice and opportunity to take corrective action provisions of this Section 20. 

21. Hazardous Substances, As used in this Section 21: (a) 'Hazardous Substances" are those 

substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the 

following sabsuares.; gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and 

herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive MaterialS: t(a) 

"Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that relate 

to health, safety or environmental protection; (c) "Enviretuncrual Cleanup" includes any response action, 

remedial aetion, or removal action, as defused in Environmental Law; and (d) an "Eavirourimatal Condition" 

means a condition that can cause, contribute to, or otherwise trigger an Environmental Cleanup. 

Borrower shall not cause or permit the presence, use, disposal, storage, at release of any Hazardous 

Substances, or threaten to release any liararcloua Substances, on or in the Property. Borrower shall nor du. 

nor allow anyone else to do, anything affecting the Property (a) that is in violation of any Environmental 

Law, ((a) which creates an Environments) Condition, or (c) which, due to the presence, use, or release of a 

Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding two 

sentences shall not apply to the presence, use, or storage on the Property of small quantities of Hazardous 

Subatancet that are generally recognized to be appropriate to normal residentiat uses sod to maintenance of 

the Property (Including, but not limited to, bazardons substances in consumer products). 

Borrower shall promptly give Leader written notice of (a) any investigation, clairea• demand, lawsuit or 

other action by any governmental or regulatory agency or private party involving the Property and any 

Hazardous Substance or Enviminnental Law of which Borrower has actual knowledge, (b) any 

Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of 

release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a 

Hazardous Substance which adversely affects the value of the Property, If Borrower learns, or is notified by 

any governmental or regulatory au.thority, or any private party, that any removal or other remedimiort of any 

Hazardous Substance affecting the Property is necessary. Borrower shall promptly take all necessary remedial 

actions in accordance with Environmental Law. Nothing herein shall create any obligation an Lender for an 

Environmental Cleanup. 
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COVENANU. Borrower and Lender further covenant and agree as follows: 

22. Acceleration; Remedios. Lender shall give notice to Borrower prior to acceleration following 

Borrower's breach of any covenant or agreement in this Security Instrument dint not prior to 

acceleration under Section 1$ indess Applicable Law provides otherwise). The notice shall specify: (a) 

the default; (Is) the action required to core the default; (c) a date, not less than 30 days from the date 

the notice Is given to Borrower, by which the default must he cured; and (d) that failure to cure the 

default on or before the date specifier' In the notice may result in aeceleration of the sums secured by 

tale Security Instrument and sale of the Properly. The notice shalt further inform Borrower of the 

right to reinstate after acceleration and ttul right to bring a court action to assert the non-existence of a 

default ex-  any other defense of Burrower to acceleration and sale. If the default is not cured on or 

before the date specified in the notice, Lender at lb option, and without further demand, may invoke 

the power of sale, including the right to accelerate full payment of the Note, and any other remodas 

permitted by Applicable Law. Lender shall be entitled to collect all expenses incurred in pursuing the 

remedies provided in this Section 22, including, but not limited to, reasonable attorneys' fees and costs 

of title evidence. 
If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written 

notice of the occurrence of an event or default and of Lender's electron tO cause the Property to be sold, 

and shall cause such notice to be recorded in each county in which any part of the Property Is located, 

Lender shall mail copies at the notice as preseribed by Applicable Law to Borrower and to the persons 

prescribed by Applicable Law. Trustee shall give public notice crackle to the persons and In the manner 

prescribed by Applicable Law. After the time required hy Applicable Law, Trustee, without demand 

on Borrower, shall sell The Property at public auction to the highest bidder at the time and place and 

under the terms designated in the notice of sale in one or more parcels unit in any order Trustee 

determines. Trustee may postpone sale of WI or any parcel of the Property by public announcement at 

the time and place of any previously scheduled sale. Lender or Its designee may purchase Int Property 

at any sale. 
Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any 

covenant or warranty, expressed or implierL The recitals in the Trustee's deed shall be prima facie 

evidence of the truth of the staternents made therein. Trustee shall apply the proceeds of the sale in the 

following order: (a) to all expenses of the tale, Including, but not limited to reasonalde Trustee's and 

attorneys' fees; (b) to all sums secured by this Security instrument; and (c) any excess to the person or 

persona legally entitled. to It. 
23. Reeouveyanue. Upon payment of all stuns scoured by this Security instrintent, Lender shall request 

Trustee to reconvey the Property and shall surrender this Security Instrument and all notes evidencing debt 

secured by this Security Instrument so Trustee. Trustee shall recenvey the Property without warranty to the 

person or persons legally entitled to it. Such person or persons shalt pay any recordation C0614. I-coder may 

charge such person or persons a fee for =conveying the Property, but only if the fee is paid to a third party 

(such as Ore Trustee) for services rendered and the charging of the fee is pet-witted under Applicable Law. 

24, substitute Trustee, Lender at its option, may from time to time remove Trustee and appoint a 

successor trustee to any Trustee appointed hereunder. Without conveyance of the Property, the successor 

trustee shall suceeed to all the title, power and duties conferred open Trustee herein and by Applicable law. 

25. Assumption Pee. If there is an assumption of this loan, Leader may charge an assumption fee of 

U.S, $ Varies; per invert t.or 

R5PACT-ED I 

14-45.4 (NV) (o307) 

InitiaLsa 
Page 13 of 15 	 Perm 3029 1/01 
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Witnesses: 

BY SIGNING BELOW, Borrower accepts and agrees Io the tern and covenants contained in this 

Security instrument and in any Rider executed by Borrower and recorded with it. 

(Seal) 
-Borrower 

	  (Seal) 
-Borrower 

(Seal) 
-Borrower 

	

— (Seal)  
 (Seal) 

..Borrower 	
-Bommer 

	  (seat)  
 (Seal) 

-Borrower 	
-Borrowe.s- 

rffffi5A-5-FE-5-11 
dkaiwvflon Page 14 of 15 	 Form 3029 1101 
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STATE OF NEVADA 
COUNTY OF MARX 

This instruMerit was aeknoixfiedged before me on 	April 22. 2005 
	 by 

CATHER IN& RODRtNUEZ 

NOTARY PUBLIC 
County Ctarie,4tou er Nen& 
GEM IVIUSLINER. 

No 01-689-1 
My Appaitaavrit Expirc4 Aptg 24 2005 
olitaoats6■31...1...011410600[1rot16136061111 

Mail 	 Tv: TOTAL MORTGAGE SOLUTIONS, XP 

LEES W. WALNUT HILL LANE, surTH 20
0A 

ERVING, TX 75038 

REDACTED _J 

4R-6A(NV) P307 ) 
hiluagg._ 
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Ord ar NO. s s1l6003e2-aw 

ExHIS1T 010 

The lend refereed to le eituated in the State oe Nevada, County of Clark. 

City cf Las Vegas, and iu described es folio 

Lot 37 in Block 1 of Concordia n ■ Doer Spring Unit 3, es Shown by MaP 

thereof on tile in Book 112 of Slate r  rage 20, in the Office of the County 

Recorder, Clark County, Nevada. 
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PLANNED UNIT DEVELOPMENT RIDER 

	

THIS PLANNED UNIT DEVELOPMENT RIDER is made ins 	21st 	 day of 

April, 2005 	
, and is Inaorporeted Into and shall be 

deemed to amend and supplement the Mortgage. Deed of Trust, or Security Deed (the 

'Security instrument) of the same date, given by the Undersigned (the "Borrower) to 

secure Borrower's Note to 

rittax 11ORIZON ROHR LOAN GORPoTtnIoN 

(the "Lender') of the same date and covering the Property described in the Security 

Instrument and teemed at: 

6545 SWEET Pzaaisl STRNET, IS vim.% Nevada 89149 

1Property Address] 

The Property Includes, but is not limited to, a parcel at land improved with a dwelling, 

together with other such parcels and certain common areas and facilities, as described in 

P&R CO&R'S 

(the 'Doclaration"). The Property Is a part of a planned unit development known as 

ConantoXA@ ntsEtt 5PRX1 ,100 

IName of Planned Unit Development] 

(ihe "PUD"). The Property eiso includes Borrower's Interest in the horheownens association 

or equivalent entity owning or managing the common areas and facilities of the Rita (the 

'Owners Association") and the uses, benefits and proceeds of Borrower's Interest, 

PUD COVENANTS. In addition to the covenants and agreements made in the Security 

Instrument, Borrower and Lender further covenant and agree as follows: 

A. PUD Obligations. Borrower shall perform all of Borrower's obligations under the 

PhD's Constituent Documents. The "Constituent Documents" are the (i) Declaration; (ii) 

articles of Incorporation, trust Instrument or any equivalent document which creates the 

Owners Association; and (iii) any by-laws or other rules or regulations of the Owners 

Association. Borrower shall promptly pay, when due, all clues and assessments imposed 

pursuant to the Constituent Documents. 

REDA& 'ED I 
RIDER - Single Family - Fannie Mae/Freddie Mac UNIFORM 

IN tniumeNT 

roan 8160 1101 Page I of S 	 Initials; 	 

4/4-7R (0411) 	VMP Mortgage Solutions, Inc. (800)521-72,91 

111111 	I1 III! 1111111 
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Property Insurance. So long as the Owners Association maintains, with a generally 

flacepted insurance carrier, a "master" or 'blanket" policy insuring the Property which is 

satisfactory to Lender and which provides insurance coverage in the amounts (including 

deductible levels), for the periods, and against loss by lire, hazards included within the term 

"extended coverage," and any other hazards, including, but not limited to, earthquakes and 

floods, for whioh Lender requires Insurance, then; (i) Lender waives the provision in Section 

4 for the Periodic Payment to lender of the yearly premium installments for property 

insurance on the Property; veld (ii) Borrower's obligation under Section 5 to maintain 

property insurance coverage on the Properly is deemed satisfied to the extent that the 

required coverage is provided ter the Owners Association police 

What Lender requires as a condition of this waiver can ohange during the teen of the 

loan, 
Borrower shall give !ender prompt notice of any lapse in required property insurance 

coverage provided by the master or blanket policy. 

In the event of a distribution of property insurance proceeds in lieu of restoration or 

repair following a lose to tee Property, or to- common areas and fa.ellitles of the PUD, any 

proceeds payable to Dorrower are hereby assigned and shall be paid to Lender. Lender 

shall apply, the proceeds to the sums Seoured by the Security instrument, whether or not 

then due, with the excess, if tiny, paid to Borrower. 

C. Public Liability Insurance, Borrower shall take such actioes as may be reasonable 

to Insure that the Owners Association maintains a public liability Insurance policy 

acceptable in form, amount, and extent of coverage to Lender. 

0. Condemnation. The proceeds of any award or claim for damages, direct or 

consequential, payable to Borrower in connection with any condemnation or other taking of 

all or any part of the Property Or the common areas and facilities of the PUD, or for any 

conveyance In lieu of condemnation, are hereby assigned and ehai be paid to Lender. Such 

praceede shall be applied by Lender to the sums secured by the Security instrument as 

provided in Section It 
E. Landees prior Consent. Borrower shall not, except after notice to Lender and with 

Lender's prior written consent, either partition or subdivide the Property or consent to: (I) 

the abandonment or termination of the PUD, except for abandonment or termination 

required by law in the case of substantial destruction by fire or other casualty or In the case 

of a taking by condemnation or eminent domain; (II) any amendment to any provision of the 

"Constituent Documents" if the prevision is for the express benefit .0 Lender; (ii) 

termination of professional management and assumption of selemanagement of the 

Owners Association; or (Iv) any action which would have the effect of rendering the public 

liability insurance coverage maintained by the Owner() Association unacceptable to Lender. 

F. Remedies. if Borrower does not pay PUD dues and ASOMISMOIILS when due, then 

Lender may pay them, Any amounts disbursed by Lender under this paragraph F shall 

become additional debt of Borrower secured by the Security Instrument, Unless Borrower 

and Lender agree to other terms of payment, these amounts shall bear interest from the 

date of disbursement at the Note rate arid shall be payable, with interest, upon notice from 

Lender to Borrower requesting payment, 

[REDACTED1 

-40--eFt (0411) 	 Page 2 of -3 	 Form 51501/01 
Initiate (T4, 
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BY SIQrANG BELOW, Borrower accepts and agrees to the terms and covenants containod 

In thls PUD Fi 

	(Seal) 
-Borrower (Seat) 

-Borrower 
C.ATIEERINS RODRIO 

	  (Seat)   (Seal) 

-Borrower 	
-Borrower 

(Seal) 
-Borrower 

(Seal) 
-Borrower 

	

(Seal) 	 (Seal) 

	

-Borrower 	
-Borrower 

.I5-A--6-11,-.1 
1477R (0411) Page 3 of 3 	 Form 3150 1/01 
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ADJUSTABLE RATE RIDER I REDA  
• 	(LIBOR Six-Month Index (A4 Published In The Well Street fee ma!) - Rate Caps) 

THIS ADJUSTABLE RATE RIDER Is mode this 2est day of eerie 2005 

and is inoorporeted Into and shall be deemed to amend and supplement the More:lege. 

Deed ot Trust, or Security Deed (the "Security Instrument") of the same date given by the 

undersigned ("Borrower") to secure Borrower's Adjustable Rate Note (the "Note) to 

eee5T renewer FLOUR LOAN OcntPotteTioll 

(lender") of the same date and covering the property described in the Serenity Instrument 

and located at: 
6845 SWEET PECAN STREET 

X,AS VEGAS, Nv 8914 
(Property Address) 

THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN THE 

INTEREST RATE AND THE MONTHLY PAYMENT. THE NOTE LIMITS THE 

AMOUNT BORROWER'S INTEREST RATE CAN CHANGE AT ANY ONE 

TIME AND THE MAXIMUM RATE BORROWER MUST PAY. 

ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the 

Security Instrument, Borrower and Lender further covenant and agree as follows: 

A INTEREST RATE AND MONTHLY PAYMENT CHANGES 

The Note provides for an initial Interest rate of 	5 .625 ' %. The Note provides 

for changes In the interest rate and the monthly payments, as follows: 

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES 

(A) Change Dates 

The interest rate I will pay may change on the first day of 	may, 2010 

and on that day every 	6ele 	month thereafter. Each date on which my interest 

rate could change is called a "Change Pate,' 

(11) The Index 
aegInnIng with the first Change Date, my interest rate wit he eased on an index. The 

index' is the average of interbank offered rates for six month U.S. dollar-denominated 

deposits in the London market ("LIBOR"), as published In The Wall Street Journal  . The most 

recent Index figure available as of the first business day of the month immediately 

preceding the month in which the Change Date occurs is called the 'Current Index." 

If the Index is no longer available, the Note Holder will choose a new index that is 

based upon comparable information. The Note Holder will give me notice of this choice. 

(0) Calculation of Changes 

Before each Change Date, the .Note Holder will calculate my new interest rate by 

oeleg Two AND ONE-WAETER 	
percentage points 

2 250 	ef:.) to the Current Index. The Note Holder will then round the result of 

MULTISTATE ADJUSTABLE RATE RIDER - LIBOR SIX-MONTH INDEX (AS PUBLISHED 

IN THE WALL STREET JOURNAL ) - Single Family - Fannie Mae Uniform Instrument 

et -838R (0402) Fornt 313,8 1/01 

Page 1 of 3 
VMP Mortgage Solutions, Inc. 

(800)521-7291 
11111 
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this addition to the nearest one-eighth of one percentage point (0,125%). StIbloel to the 

Mite stated in Section 4(0) below, this rounded amount we be my new Interest :rate until 

the next Change Date. 
The Note Holder will than determine the amount of the monthly payment Mai would be 

sufficient to repay the unpaid principal that I are expected to owe at the Change Date In full 

on the Maturity Date at my new interest rate ln substantially equal payments. The result of 

this calculation will be the new amount of my monthly payment 

(p) Limas an Interest Rate Changes 

The interest rate 1 am required to pay at the first Change Date will not be greater than 

11.625 	 % or less than 	2-250 	%, Thereafter, my interest rate will 

never be increased or decreased on any single Change Date by more than 

	

TWO 4 00.400 	
percentage points 

	

2.00 	%) from the rate of Interest I have been paying for the preceding 

6 months, fee interest rate will never be greater than 11.625 

(E) Effective Dale of Changes 
My new interest rate will become effective on each Change Data. 1 will pay the amount 

of my new monthly payment beginning on the first monthly payment date after the Change 

Date until the amount of my monthly payment changes again. - 

(F) Notice of Changes 	
• 

The Note Holder will deliver or mall to me a notice of any changes in my Interest rate 

and the amount of my monthly payment before the effective date of any ehange. The notice 

will include information required by law to be given to me and also the title and telephone 

number of a person who will answer any question I may have regarding the notice, 

B. TRANSFER OF THE PROPERTY OR A BENEFICIAL- INTEREST IN BORROWER 

Uniform Covenant 18 of the Security Instrument is amended to read as follows; 

Transfer of the Property or a Berleficiat Interest In Borrower. As used in 

this Section 18, Interest in the Property" means any legal or beneficial interest In 

the Property, including, but not limited to, these beneficial Interests transferred in a 

bond for deed, contract for deed, installment sales contract or escrow agreement, 

the intent a which Is the transfer of this by Borrower at a future date to a 

purchaser. 
If all or any part of the Property or any Interest In the flroperW Is sold or 

transferred (or if Borrower is not a natural person and a beneficial Interest In 

Borrower Is sold otetransterred) without Lender's prior written consent, Lender may 

require immediate payment in lull of all sums secured by this Security Instrument 

However, this option shall not be exercised by Lender Ii such exercise is peeled 

by Applicable Law. Lender also shall not exercise this option if: (a) )3orrower 

causes to be submitted to Lender information required by Lender to evaluate the 

intended transferee as if a new loan were being made to the transferee; and (b) 

Lender reasonably determines that Lender's security will not be impaired by the 

lean assumption and that the risk of a breach of any covenant or agreement in this 

Security Instrument is acceptable to Lender. 

To the extent permitted by Applicable Law, Lender may charge a reasonable 

foe as a condition to Lender's consent to the loan assumption. Lender also may 

require the transferee to elm an assumption agreement that Is acceptable to 

Lender and that obligates the transferee to keep all the promises arid agreements 

made In the Note and In this Seculity Instrument, Borrower will continue to be 

obligated under the Note and this Security Instrument unless Lender releases 

Borrower In writing. 

[REDACTED I 	 Initials: edE ,  
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If Lender exercises the option to require immediate payment in full, Lender 

shall give Borrower notice of acceleration. The notice shall provide a period of not 

less than 30 days irom the date the notice is given in accordance with Section 15 

within which Borrower must pay all sums secured by this Security Instrument. If 

Borrower falls to pay these sums prior to the expiration of this period, Lender may 

invoke any remedies permitted by this Security Instrument without further notice or 

demand on Borrower. 
BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants 

tafned in thirAtflustalle-Rate Rider. 

THSRIVE RODRIGUE 
(Seal) 

-Borrower  
	 (Seal) 

Borrower 

	  (Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

	 (Seal) 
	 (Seal) 

	

-Borrower 
	 -Borrower 

	  (Seal) 	  (Seat) 

	

-Borrower 	 -Borrower 

04436R (04(2) 
	 Page 3013 	 Form 1381/O1 •  
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INTEREST ONLY ADDENDUM 

TO ADJUSTABLE RATE RIDER 

TOTS ADDENDUM is made this 2a.attriuy of April 	 BOOS , and is incorporated Into and intended 

to form a part of the Adjustable Rate Rider (the "Rider") dated the same date as this Addendum executed by the 

undersigned and payable to rxRor uoltszolr Roads LOAN' CoRPORATIorr 
(the 'Lender"). 

THIS ADDENDUM supercecics Section 4(C) of the Rides. None of the other provisions of the Rider ore changed 

by this Addendum. 

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES 

(C) Calculation of Changes 
Before each Change Date, the Note Holder will calculate any new interest rate by adding 

Two AM 0147-Q11ARTE1t 	 percentage points ( 2.250 	%) to the Current Index, 

The Note Holder will then round the result or this addition to the nearest one-elglath of one percentage 

point (0.125%). Subject to the limits mewl in Section 4(D), this rounded amount will be my new interest 

rate until the next Change Date. 

During this Interest Only Period, the Note Holder will then determine the amount of the 

monthly payment that would be sufficient to repay accrued interest, This will he the amount of my 

monthly payment until the earlier of the next Change Date or the end of the Interest Only Period unless I 

make a voluntary prepayment of principal during such period, If I make a voluntary prepayment of 

principal during the Interest Only Period, my payment auto= for subsequent payments will be reduced 

to the amount necessary to pay interest on the lower principal balance. At the end of the Interest Only 

Period and on each Change Date thereafter, the Note Holder will determine the smotmt of the monthly 

payment that would be sufficient to repay in full the unpaid principal that) am expected to owe at the end 

of the Interest Only Period or Change Date, as applicable, in equal monthly payments over the remaining 

term of the Note. The result of this calculation will be the new atroutt of ray monthly payment. After 

the end of the Interest Only Period, any payment amount will not be reduced doe to voluntary 

prepayments :  

BY SIGNING RBEOW, Borrower accepts and agrees to the terms and covenants contained in this Addendum. 

____A'‘42e..-e  • 	 0*.ae42-:°5-  
c.A.THZEINE Ittkb GITZ4/ 	 Dare 

Date 
	 D ate 

Date 
	 Date 

Date 

FTENTffEc-1 

"litleffsT0ifirrldft' end= to ARM Rider 

Date 

Page 1 of 1 	 Fli6DO3U 9/04 
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memez man Itt: 

MelLtro Name Loans a divIsinn of Idettife 

Bonk NA 
4000 Horizon Way 
Foreclosure Copt, #02.00 
Irving, TX 75003 

tryst 20100616006231 
, Res: 16,112 

FinWA 

0311/2010 122411 P14 

Receipt if: 3136P18 

- Reipicaet; 
• MS DEFAULT 5E1'0/W

: Re cortied Sy: DX1 Pgs; 2 

DEBBIE CONWAY 
CLARK coutiry-  RE CORDER 

eittiaTaOirvatlangavaq tewfdes4 

APN: 125.20-Z12-M7 

NV-10-351968-NF Order ft 30240344 

Assignment of Deed of Trust 

 

 

tuntor No  IR EDAM" E D 
	 „ 

For value ragelveck. tio IfIldersigned acfporatIon hereby grants, fissions, and transiere Le 

The tOonk a New York Mellon 	Tint 13a nit of New York. as 'trustee fin' the holders of ifte 

Gertfitaabss, Most Horizon adoregage Pass-Through Ceritgeotas solo FHAMS2006kAA6„ by' Eli:str:.: 

Horkato Nome Loans, a division of First Tenneaame tank National Asaociaban k  Master Servreer. fit 

Ita 'capacity as agent for the Trustee under the Pooling and Sandal AgretlfteAt • •• • .' - 

All bannilolat Intetest under that oartah Deed of Truat dated 4/21 .12006 executed by CATHERINE 

ROORIdUEZ, AN I/Nit/ARMCO WOMAN, at Trustor(s) to OW REPUBLIG TITLE. as Truatc-e/ arid 

recorded as Instrument No. W0G0427-0003E43, on 4/2712001L in Book. X.10 .t, Page XXX of °Motet 

Records, in the offito of the County Reconder of CLARK County, NV together with the Prorrisaory Nato 

secured by said Deed of True! end Atso all rights accrued or to Accrue no4nro1d Dctiti of 

Page I 1.7f 2 
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MORT6AGE-  atiSTRONI .0 REGtMMIONSYSTENIS, 
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' • Assisfaritiatystary 1  ) 

Counly of 	Dallas  

oi, d-2R-16, _ 
tindaMignoci Wary PubN4',punksoolly wooled 	. wrida..Colli.er i 	, •  

to Ma (e:6 mulled to me on II-04 basis of satitfattory anrictanr.a) to be. 4119 	 na Ithav avbtaviborl Ike 

Me vain tracumonl nucl noknowfockad In mn That befs1fAb4y executed tI •4 stunst 'al Ntfiserithaft taillumbyad 

oapaWles), and !hal by hlaihertibelr sisinntura(o) nn tho fratounent to purgo(t1 orpo entity won. boIsolf or %filch . . 

Mu pu=n(0 swled, ..xoputecl Ifut Intl:rumors!. 	. 	
. 

. 	 . 	. 	. 

WITNt'Se soy bon 

STE/nature 

Pogo 2 (42 

onfore ran, Witek)  Pkif(\ — • 	 • • • 
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Not?", 	sime, Wm,  
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EXHIBIT "2" 



Nabonstar 

03/20/2012 

CA,THEiRME RODRIGUEZ 
6845 swriET PECAN ST 
LAS VEGAS', NV 8414-40 

Sent Via Certified Mail 
71'16 9006 '155 81,55 C711 

Loan Numb
Propoty Address: 
	6s45 SWEET PECAN STRBET 

LAS VEGAS, 34V ft9.l49 

Dear ,dATEIERINE Rt)DRIGUP2 

You are hereby provided ihrosal .notice, by Nationsizr 141ortgage, LLC, tbs Servinor of the above-rellatoced 

loan, an behalf of:First Tentmeeo 13anicNational Association, the Creditor to whom the debt iv owed, that you 

are M. default under lhe terms an onditions of the Note ttuti Swarity Instrument 0.e. Deed of Trost, Mortvp, 

etc.), Por failure to pay the required installments when due, 

This letter sem* as farther notice that Nationstar IVIottgage, LI.0 intends to enforce the provisions oftho Not* 

and Security Instrument. You must pay the full amount of the /iota* on this loan by the rhisty-liftli (35th) day 

from the date of this letter :,vhith Ia 04P412012 (or if said date fah o» a simony, Sunday, or 1W1  holiday,  

then on the first busine.ss day thereafter), If you do not pay the full amount of the default, weshallancelernte 

the eathe sumof both prhscipal and intetest due and payable. and invoice any remedies provided for in the Noto 

and Security Instrument, int:hiding but not limited to the foroclogiita gale of the property. If you received a 

bankruptcy discharge which included this debt, this notice is not intended and does not constitute an attempt to 

collect a debt tigtthist you psonally; notice provisions may he contained within your in  of at 

which notice may berequired prior to forlostito. 

You fir0 hereby informed that you haw the right to "cure or reinstate the loan, aRer acceleration and the right 

to tasgon in the  fom,ctomie vrowerling: the rion-existence of a de:fault or any other defense you may MVO VS 

acceleration and sale. 

Ai,toft1M20/201.2 the amount of the debt that we ore seeking to collect in $56,Z42.41, which includes the 

sum of payments that have come clue on and after the date a default 12/01/2099, any late dunes, petiodio 

adjustments to the payment amount (irapplicable) and expanses of collection. Demise of interat, late charges,. 

and other charges or credits that may vary fiat'a day to day, or be'assessed during the processing of this letter, 

the amount duo on the day that you pay inay he greater. Please contact Nationstar Mortgage, LL.C.! at (888) 

480-2432 an the day that you intend to pay for the MI amount owed on your. account. This letter is in no way 

Mond. ed as a, payoff statement for your mortgage, it merely states an amount newssaty to cure the current 

delinquency. 

Please note, however, that your right to cure this del:Mitt as .refel-euoccl herein does not suspend your payment 

obligations, Pursuant to the terms of the Note, your 04/01/2012 installment. is still due on 1l4/01/2012 (or if 

Nz‹,.1 nIB 
	 1:116 utias. 	,es 011 
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aaid datc(s) falls (Ina Saturday, Sunday, or fogal holiday, then ea the first husin= day thassfter).. In addition, 

any subsequent advances roade by tha Servicer to protect Their lite,n position inalgt he added to the total munnot 

necesoary to cure the default. Please disregard this notice if a payrnentauffwicat to core the default hu already 

been sent 

A 'CM" or 'It ..entztatertwit, Right" similar to that tlescribcd iti the prior paragraph may he nvallabb in many 

states. II', at. any time, you make a, 'written =quest to we not to be tsoutactea by phone at your place of 

'employment, we will not do en. 1f tit any feu; you. make a written seque7t to us not to contact you, we will llot 

do so, cue4it to send statutorily aruitor contractually requirod legal notice. 

NIttiOtslar Mortgage, T.,/,C would like you to he aware that if you are unable to make payments or resume 

payments within a reasonable period of time Line, to a redaction in your income retulting from a toss or 

ruction in.your erriployracut, you nay eligiblo for Homeownership Coutaging. To obtain a list of MID 

approved. ccamseliitg agencies, please call (Mt) 569-4287 or by visiting 

1.1.4):ftSvww.liu,d,geivioc.ficeers_g/sfhiliociltos,dm You may atm contact the Ilennecnentwahip Proservtuion 

Foundation's liopehotlite ot (888) 995-HOP] (4673). 

Attution Servic,emembers and depondoxits: The Fecieral Servicemembers Civil Relief Act ("SCRA") and 

=lain state laws provide itopotcant protections for you, iaelucting prohibiting foreclosure under moat 

circumstances. If you are currootly in the military service, or how been within Cue WA the (9) rannibs, AND-

joined after signing the Noba and Security Instrument, now in default, please notify Natioaster 'Mortgage, LIR, 

inottediokly, When contacting NationRiat Mortgage, LL.0 as to your military sorviw, you. must provide 

positive proof as to your military status, Ifyou do not provide this information, it will be assumed that you are 

aitt Cat tett to protection under the a bove-mattioned Art 

You are notified that Ibis default and any other legal accino that may occur as a result thereof nay bereport:0cl 

to me .  or VittiC local and notional credit reporting age,ocics by Nations -tar Mortgage, 11.C.. Nacionster 

ivlortgage, LLC requests that all paymenta be made in eettitled funds, cashier's cheek or money order(s) 

payable to and inallei to Natienstar Mortgage, Lid:: at rO ,  Bo:1_650783, Dallas TX 75265.47S. You. DIV 

contact Nationstar iviortwigo, LI,C at (a8g) 4110-2432 should you 'have servicing questiots regarding your 

account or by mail at 350 filpbland Drive, Lewisville, Tx 750674177. You may have options available to you 

41 help you avoid foreclosure, Plegfia contact Netionstar Mortgage, LLC's „ms  .Mitigstion Department at (88) 

480-2432 or by visiting www.naticustanutg.com . for additional information and to see what options are 

available to you. 

The matters discussed herein are of extreme importatrut. We trust yin will give them appropriate Wootton. 

Sincerely, 

Vivian& Itco,;tta 
As siva-111:o rec Insure Prevention Specialist. 

blationstar Mortgage, LLC 
(800)766-7751 eat, 6874 

'MN NOT 
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350 Highland Dve 
Lewisville;  TX 75067 

Unless you notify us wiliAict 30 days after receiving this notice that you dispute the validity of 

this debt or aay portion thereof, we will assume this dP,bt is valid. If you notify us in writing 

within 30 ilays frottt ceceiving this notice that you dispute the validity oft:his dobt or any 

portion/ thereo4 we will obtain verification of the delit err bbtaixt a copy of a judgment and naiI 

YOU a copy of such judgmont or verification. firma your -written request within thirty days 

after the receipt of tbis notice, we will provide you witk the name and Ilddregi of the original 

creditor, if the original creditor is different from the current creditor. 

OLW„)110r 
Pbag. 3 *4:3 
	 71,41, 9006 9RiSM,SC 07LI 
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I Kristin A. Schuler-Hintz, Esq., SBN 7171 
McCarthy & Holthus, LLP 

2 9510W. Sahara Ave., Suite 110 
Las Vegas, NV 89117 

3 Phone (702) 685-0329 
Fax (866) 339-5691 

4 Email NVJud@McCarthyHolthus.com  

5 Attorneys for Plaintiff, 
THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS TRUSTEE 

6 FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE PASS-
THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON HOME 

7 LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER SERVICER, IN 
ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING AND 

8 SERVICING AGREEMENT 

IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 
IN AND FOR THE COUNTY OF CLARK 

THE BANK OF NEW YORK MELLON 
F/K/A THE BANK OF NEW YORK AS 
TRUSTEE FOR THE HOLDERS OF THE 
CERTIFICATES, FIRST HORIZON 

14 MORTGAGE PASS-THROUGH 	 VERIFIED AMENDED COMPLAINT FOR 
CERTIFICATES SERIES FHAMS 2005-AA5, JUDICIAL FORECLOSURE AM) 

15 BY FIRST HORIZON HOME LOANS, A 	DEFICIENCY JUDGMENT OF DEED OF 
DIVISION OF FIRST TENNESSEE BANK TRUST 
NATIONAL MASTER SERVICER, IN ITS 
CAPACITY AS AGENT FOR THE TRUSTEE ARBITRATION EXCEPTION CLAIMED: 
UNDER THE POOLING AND SERVICING TITLE TO REAL ESTATE 
AGREEMENT 

Plaintiff 

V. 

CATHERINE RODRIGUEZ; REPUBLIC 
SERVICES; DOES I—X; and ROES 1 -10 
inclusive, 

Defendants. 

COMES NOW Plaintiff, THE BANK OF NEW YORK MELLON F/K/A THE BANK OF 

NEW YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST 

HORIZON MORTGAGE PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY 

FIRST HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE 

Ex 13 Pg 000001 
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10 

11 

12 

13 

Case No. A-12-661179-C 

Dept. No. XXXI 
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I POOLING AND SERVICING AGREEMENT, filing this civil action against Defendants for (1) 

2 Judicial Foreclosure and (2) Deficiency Judgment on Deed of Trust. 

	

3 	 INTRODUCTION 

	

4 	1. This action is a judicial foreclosure with money demand within the jurisdictional limits 

5 of this Court and this venue is appropriate because the property involved is within this Court's 

6 jurisdiction. Plaintiff is authorized to bring this action in the state of Nevada by NRS 40.430. 

	

7 	2. The real property on which Plaintiff seeks foreclosure consists of a single-family 

8 residence commonly known as 6845 Sweet Pecan Street, Las Vegas, Nevada 89149 and more 

9 specifically described in Exhibit "1" attached hereto and incorporation herein by this reference. 

	

10 	3. Plaintiff, THE BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW 

11 YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON 

12 MORTGAGE PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST 

13 HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

14 MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE 

15 POOLING AND SERVICING AGREEMENT, is an Entity authorized to do business within the 

16 State of Nevada. Nationstar Mortgage LLC is the servicer of the loan. 

	

17 	4. Defendant, Catherine Rodriguez, is an individual believed to be residing in Clark 

18 County, Nevada who executed the subject Note and Deed of Trust relative to real property located 

19 in Clark County, Nevada of which this Amended Complaint arises, or claims an interest in the 

20 property, or both. 

	

21 	5. Defendant, Republic Services, is an entity that may claim an interest in the subject 

22 property pursuant to recorded liens as instrument numbers 0002691, 0001923, 0003893, and 

23 0002984, 

	

24 	6. Plaintiff does not know the true names, capacities or bases of liability of Defendants 

25 sued as Does I-X and Roes 1-10 inclusive. Each fictitiously named defendant is in some way 

26 liable to Plaintiff or claims some right, title or interest in the subject property that is subsequent to 

27 and subject to the interest of Plaintiff, or both. Plaintiff will amend this Amended Complaint to 

28 reflect the true names of said Defendants when the same have been ascertained. 

Ex 13 Pg 000002 	 NV-1 I-478461-JUD 
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I 
	

FACTUAL BACKGROUND 

	

2 
	

7. Plaintiffs incorporates and re-alleges the allegations of paragraphs 1 through 6 above, as 

3 if fully set forth herein. 

	

4 
	

8. The real property which is the subject matter of this action is commonly known as 6845 

5 Sweet Pecan Street, Las Vegas, Nevada 89149 (hereinafter the "Property"). The Parcel ID 

6 Number of the Property is 125-20-212-037. The subject real property is more particularly 

7 described in Exhibit "1", attached hereto and incorporated herein by this reference. 

	

8 
	

9. The Property that is the subject matter of this action is in Clark County, Nevada. 

	

9 
	

10. On or about April 21, 2005, Catherine Rodriguez signed a Note in the principal 

10 amount of $269,000.00, which was secured by a Deed of Trust recorded on 4/27/2005 as 

11 document number 20050427-0003843 in the records of Clark County, Nevada. A copy of the 

12 Note (made at or near the time of loan origination), Deed of Trust, and Assignment are attached 

13 hereto collectively as Exhibit "1". The Note and Deed of Trust were subsequently assigned to 

14 THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS TRUSTEE 

15 FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE PASS- 

16 THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON HOME 

17 LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER SERVICER, IN 

18 ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING AND 

19 SERVICING AGREEMENT. 

	

20 
	 FIRST CAUSE OF ACTION 

	

21 
	 (Judicial Foreclosure) 

	

22 
	11. Plaintiff incorporates and re-alleges the allegations of paragraphs 1 through 10 above, 

23 as if fully set forth herein. 

	

24 
	12. Counsel is informed and believes and on that basis alleges that Defendant, Catherine 

25 Rodriguez, has defaulted under the terms of the Note and Deed of Trust by having failed and 

26 refused to make monthly payments of $1,547.17 (P&I) commencing with the payment due on 

27 December 1, 2009 and in subsequent months. Counsel is informed and believes that the 

28 delinquent monthly installments total $57,245.29 exclusive of associated fees, costs and advances. 

Ex 13 Pg 000003 	 NV-1 I-478461-JUD 
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13. The Deed of Trust provides that, if the Trustor defaults in paying any indebtedness 

secured by the Deed of Trust, or in the performance of any agreement in the subject agreement or 

Deed of Trust, the entire principal and interest secured by the Deed of Trust will, upon notice to 

the Borrower, become immediately due and payable. 

14. Pursuant to the terms of the Note and Deed of Trust and the acceleration letter attached 

hereto as Exhibit "2", THE BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW 

YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FrRST HORIZON 

MORTGAGE PASS-THROUGH CERTIFICATES SERIES FRAMS 2005-AA5, BY FIRST 

HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE 

POOLING AND SERVICING AGREEMENT, has declared all sums immediately due and 

payable and accelerated all sums due. 

15. THE BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW YORK AS 

TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 

HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

AND SERVICING AGREEMENT is entitled to foreclose on its interest in the property. 

16. THE BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW YORK AS 

1 	RUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 

HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

AND SERVICING AGREEMENT is entitled to an award of its attorney's fees and costs pursuant 

to the terms of the Note and Deed of Trust, including post-judgment attorney's fees and costs. 

17. THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS 

TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

AND SERVICING AGREEMENT's lien is prior and paramount to the interest of any Defendants 

hereto, and all such subordinate interests should be eliminated by this foreclosure action. THE 

BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS TRUSTEE FOR 

THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE PASS-

THROUGH CERTIFICATES SERIES FH_AMS 2005-AA5, BY FIRST HORIZON HOME 

LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER SERV10ER, IN 

ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING AND 

SERVICING AGREEMENT is entitled to judgment foreclosing the interests of any Defendant 

hereto in the Property and forever barring that interest, and that of any successors, assigns or 

heirs. 

18. THE BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW YORK AS 

TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 

HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

AND SERVICING AGREEMENT is entitled to decree or judgment of the court directing a sale 

of the encumbered property and application of the proceeds of sale as provided in NRS 40.462. 

19. THE BANK OF NEW YORK MELLON F/KJA THE BANK OF NEW YORK AS 

TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON MORTGAGE 

PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY FIRST HORIZON 

HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL MASTER 

SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE POOLING 

AND SERVICING AGREEMENT is entitled to a judgment permitting it to bid all or part of its 

judgment at sale. 

SECOND CAUSE OF ACTION  

(Deficiency Judgment on Deed of Trust) 

Ex 13 Pg 000005 
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1 
	

20. Plaintiff incorporates and re-alleges the allegations of paragraphs 1 through 19 above, 

2 as if fully set forth herein. 

	

3 
	

21. If a Borrower has obtained a bankruptcy discharge then no deficiency will be sought. 

4 If there has been no discharge and a deficiency remains after the application of proceeds from the 

5 sale, plaintiff is entitled to seek a deficiency judgment against the Borrower(s), pursuant to NRS 

6 40.455. 

	

7 
	

A. 	Against Defendant, Catherine Rodriguez, for the minimum sum of $269,000.00, 

8 plus all post-filing advances, costs and attorney's fees, and interest from 12/1/2009 until paid in 

9 full, plus post-judgment interest on advances, costs and attorney's fees from the date each was due 

10 until paid in full, for its costs incurred herein, including post-judgment costs, for its attorney's 

11 fees, including post-judgment attorney's fees, pursuant to the terms of the Note and Deed of 

12 Trust, and for such other and further relief as the Court deems just and proper. 

	

13 
	

B. 	Against Defendants, Catherine Rodriguez, and Republic Services, Does I-X 

14 inclusive and Roes 1-10 inclusive, individually and collectively, jointly and severally as follows: 

	

15 
	 (1) 	That the sums prayed for and alleged to be secured by the Property are 

16 secured and that the Deed of Trust is a valid lien on the Property described in the Amended 

17 Complaint and on the whole thereof, and on the rents, issues, and profits of the Property, and all 

18 buildings and improvement thereon and fixtures attached thereto as used in connection with the 

19 Property; 

	

20 
	 (2) 	That the Deed of Trust be declared superior to any right, title, interest, lien, 

21 equity or estate of the Defendants; 

	

22 
	

(3) 
	

That it be adjudged and decreed that said Deed of Trust be foreclosed and a 

23 decree or judgment of the court directing a sale of the encumbered property and application of the 

24 proceeds of sale as provided in NRS 40.462 in satisfaction of the judgment herein; 

	

25 
	 (4) 	That the Defendants, and all persons claiming by, through or under them, or 

26 any of them, be foreclosed of and forever barred from any and all right, title, claim, interest, or 

27 lien in or to the Property or with respect thereto except such rights of redemption as they may 

28 have by law; 
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(5y T:hat: 1 -11;v: -  RANK .  OF NEW 'YORK MHLON 1K/A. liE BANK OF 

N:ENV ORK AS. 	FOR THE HOLDERS. OF THE :CERTIFICATES. .FIRST 

.3: HORIZON MORTGA C1E :  PASS:-THROUGH cEloloicATFS ..SERrEs. frIAMS. 2005 ,AA5„13 Y .  

'FIRST :HORIZON HO 4E LOANS A. IM VISION OF :FIRST TENNESSEE BANK .NATTONAL 

- MASTER SE:RVICPA, N 11(:',A1.). .k( 1TY 	.A.C,11: ::,N.T FOR TIM. 'TRUSTEE -UNDER THE; 

i'DOLIIN(..J. AND .  SE1.;!(:,\1 1(.1Nci .AGREEMENT granted .any.  'further :relief in .satilstactiOn oftho 

7 j odo*rit 	tiayb permitted :  tinder..N07adp, Iw 

	

- 	 lti.) 	INA I UI BANK. .QP NEW YORK .M1310:x.m I . A THI $.ANIK OF - - 

.9 NEW YORK AS TRUSTEE. FOR, THE . 0:,1,0 -ER5 OF 'ME. -CERIWNATES:, T11041 

ZON .1q0RT QA: PAS 	614 1 RI 	 I I \\I flfl'in,AA5.1Y 

11 FiRST HORIZON .14..W.A.i.',OANS,  TYWD.4015,,V mtsIrriNNEssu, 14A10',2NATIMIkt I 

'MASTER. SONJCVajN :ff -SA',-ARYMMY AS -AcirM' FOR THE TRUSTEE trOEICTHt: • 
POUT INU. AND .SERVICING . 	R.F*I.CM ENT is c..ntnkd 	dixreti cs,: n.: to the. aptiointment Of a .  

	

14. 	tb plvt0,:p1; tho pl;.0pcoy ftom Fk iiid waste:doting .  the: pendency of this aetion and to 

15 . collect itOy ents to >•ild ally Ok1.0.doilt8v,fould_ he. 4:'.1(3:tiki:st, 

	

: 	 ( 7) 	lbal,  I fild •pro.08 of the sok do not satisfy ntintifre judgment in full 

:the PlaiotitT 	irn. od its Ninendcd omp4.i.nt to *seek a deficiency judgtnent against 

18 DeFaidant8, Catherine Rodriguez for the doticiency; No de.ficiency judgment shall be sought 

19 apinst Defendants,. Republic Services, or City of Fes VCP15`,. 

20 
	

(8) 	For its costs incurred herein, including post-judgment costs -, 

( 34 ) 

	

For its attorney's fceS, Including post -judgment fec$ pursuant to the. "Note 

of...Trust -and 

24 
DW&• .lcemlirI4. 2012 	 .R.c;3pco.futly.sobmitted. 

MCC -APT:HY & POLTITUS„ Ltrp 
26 

27 
13v: 

2 
	

Kristhi ,k.SallicIA4int2JNS13g 7171) 
Ctirist4her NT. 141/1q6-  (NtIg $1.27 

Ex 13 Pg 000007 
	 5\j 73.16n301) 

2325 



1 
	

CERTIFICATE OF MAILING  

2 
	

I hereby certify that on the 14 th  day of December, 2012, a true and correct copy of the 

3 foregoing AMENDED COMPLAINT was forwarded by United States Mail, postage prepaid to 

4 the addresses listed below. 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Tara Newberry, Esq. 
7854 W. Sahara Ave. 
Las Vegas, NV 89117 
Attorney for Catherine Rodriguez 

Fennemore Craig Jones Vargas 
300 South Fourth Street 
Suite 1400 
Las Vegas, NV 89101 
Attorney for Republic Services 

/s/Courtney Lonardo  
An Employee of McCarthy & Holthus, LLP 
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(this amount is called 

(Page 1 of 6) 

• 	REDACTED 

ADJUSTABLE RATE NOTE 
(LIBOR Six,Mondi Index (As Published In Me Wall Simi Journal) Rate Caps) 

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST RATE 

AND MY MONTHLY PAYMENT. THIS NOTE LIMITS THE AMOUNT MY INTEREST RATE CAN 

CHANGE AT ANY ONE TIME AND THE MAXIMUM RATE I MUST PAY. 

April 21et, 2005 
	

NENDERSON 
	 NEVADA 

patel 
	 [Ciryl 

	 [State! 

6848 SWEET PECAN SEREV, LAS VEGAS, Nevada 89149 

(Propftrty Addressy 

BORROWER'S PROMISE TO PAY 

In return for a loan that I have received, I promise to pay U.S. $ 

"Plinciflali. plus interest, to the order of Lender. Lender is 
FTRST MORISON HOME LOAN CORPORATION 

I hereby certify that this is a 
true and exact py of the 
original. Old e blic Title 

269,000h.ft  

I will make all payments under this Note in the form of cash, check or money order. 

I understand that Lender may transfer this Note. Lender or anyone who takes this Note by transfer and who is entitled to 

receive payments under this Note is called the "Note Holder.° 

2. INTEIREST 
Interest will be charged on unpaid Principal until the MI amount of Principal has been paid. I will pay interest at a yearly 

rate of 	5.625 	 %. The Interest rate I will pay may change ht accordance with Section 4 of this Note, 

The interest rate required by this Section 2 and Section 4 of this Note is the rate I wilt pay both before and alter any 

default described in Section 7(B) of this Note. 

3. PAYMENTS 
(A) Time and Place of Payments 
I will pay Principal and interest by making a payment every month. 

I will make my monthly payments on the first day of each month beginning on 

I will make these payments every month until I have paid all of the principal and interest and any other charges 

described below that I may owe under this Note. Each monthly payment will be applied as of its scheduled due date and will be 
a 

applied to interest before Principal. If, on My le t, 2035 	 , I still owe amounts under this 

Note, I will pay those amounts in full on that date, which IS called the "Maturity Dale.' 

I will make my monthly payments at 	P° /A°X 8" 
MEMPHIS, IN 38101 

or at a different place if required by the Note Holder. 

(II) Amount of My Initial Monthly Payments 
Each of my initial monthly payments will be in the amount of U.S. $ 	1,260.94 	 . This amount 

may change, 
(C) Monthly Payment Changes 
Changes in my monthly payment will reflect changes in the unpaid Principal of my loan and in the interest rate that I must 

pay. The Note Holder will determine my new interest rate and the changed amount of my monthly payment In accordance with 

Section 4 of this Note. 

MULTISTATE ADJUSTABLE HATE NOTE - LIBOR SIX-MONTH INDEX (AS PUBLISHED IN THE WALL STREET JOURNAL ) • 

Sin& Family • Parini° Mao UNIFDEM INSTRUMENT 

CkgSBN =It) 	 Form59201/01 

IMP MOCITGAGE FORMS • (66466214201 

Pulpit/ 4 	 int/laic 1111 11111 111111 	1111111 
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(Pogo 2 of 6) 

• 	• 	REDACTED 

4, INTEREST RATE AND MONTHLY PAYMENT CHANGES 

(A) Change Dauer 
The interest rate I will pay may change on the first day of Maar, 2010 	 , and on dint day every 

ebb month thereafter. Each date on which my interest rate could change is called n "Change Date." 

(B) The Index 
Beginning with the first Change Dale, my interest rate will be based on an Index. The "Index" is the average of interbank 

offered rates for six month U.S. dollar-denominated deposits in the London market ("LIBOR"). as published in The Wall Street 

Journal:  The most recent Index figure available as of the first business day of the month immediately preceding the month in 

which the Change Date occurs is called the "Current Index." 

If the Index Is no longer available, the Note Holder will choose a new Index that Is based upon cvmparable information. 

The Note Holder will give me notice of this choice, 

(C) Calculation of Changes 
Before each Change Date, the Note Holder will calculate my new interest rate by adding 

TWO AM ONES -QTJART4R 	 percentage points ( 	2.250 	 %) to the Current 

Index, The Note Holder will then round the result of this addition to the nearest one-eighth of one percentage point (0.125%). 

Subject to the limits stated in Section 4(0) below, this rounded amount will be my new interest rate mull the next Change Date, 

The Note Holder will then determine the amount of the monthly payntent that would be sufficient to repay the unpaid 

Principal that I ern expected to owe at the Change Date in full on the Maturity Date at my new interest rate in substantially equal 

payments. The result of this calculation will be the new amount of my monthly payment. 

(D) Limits on Interest Rate Changes 
The Interest rate I am required to pay at the first Change Date will not be greater than 	11.625 

or less than 	2.250 	 %. Thereafter, my interest rate will never he Increased or decreased on any single 

Change Date by more than TWO si 00/100 	 percentage point(s) ( 	2.00 	%) 

from the rote of Interest I have been paying for the preceding 	6 	months, My interest rate will never be greater 

than 	21.625 	%. 
(E) Effective Date of Changes 
My new interest rate will become effective on each Change Date. I will pay the amount of my new monthly payment 

beginning on the first monthly payment date after the Change Date until the amount of may monthly payment changes again. 

(E) Nonce of Changes 
The Note Holder will deliver or mail to me a notice of any changes In my interest rate and the amount of my monthly 

payment before the effective date of any change. The notice will include information required by law to be given to me and also 

the title and telephone number of a person who will answer any question I may have regarding the notice. 

5. BORROWER'S RIGHT TO PREPAY 
I have the right to make payments of Principal at any time before they are due. A payment of Principal only is blown as a 

"Prepayment." When I make a Prepayment, I will tell the Note Holder in writing that I ant doing so, I may not designate a 

payment as a Prepayment if I have not made all the monthly payments due under this Note. 

I May make a full Prepayment or partial Prepayments without paying any Prepayment charge. The Note Holder will use 

my Prepayments to reduce the amount of Principal that I owe under this Note. However, the Note Holder may apply my 

Prepayment In the accrued and unpaid interest on the Prepayment amount before applying my Prepayment to reduce the 

Principal amount of this Note. If I make a partial Prepayment, there will be no changes in the due dates of my monthly 

payments unless the Note Holder agrees In writing to these changes. My partial Prepayment may reduce the amount of my 

monthly payments after the first Change Date following say partial Prepayment, However, any reduction due to my partial 

Prepayment may be offset by an interest rate Increase. 

6. LOAN CHARGES 
If is law, which applies to this loan and which sets maximum loan charges, is finally interpreted so that the interest or other 

loan charges collected or to be collected in erenteetfon with this loan exceed the permitted limits, then: (a) any Such loan charge 

shall be reduced by the amount necessary to reduce the charge to the permitted limit: and (b) any sums already collected from 

roe that exceeded permitted limits will be rethaded to rne. The Note Holder may choose to make this reflud by reducing the 

Principal I owe under this Note or by making a direct payment to me. If a refund reduces Principal, the reduction will be treated 

as a partial Prepayment. 
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7. BORROWER'S FAILURE TO PAY AS REQUIRED 

(A) Late Charges for Overdue Payments 

If the Note Holder has not received the Pill amount of any monthly payment by the end of 15  

calendar days alter the date it is due, I will pay a late charge to the Note Holder. The amount of the charge will be 

5 . 0 	la of my overdue payment of principal and interest. I will pay this late charge promptly but 

only once on each late payment. 
(B) Default 
If I do not pay the full amount of each monthly payment on the date it is due, twill be in default, 

(C) Notice of Default 
If I am in default, the Note Holder may send me a written notice telling me that If! do not pay the overdue amount by a 

certain date, the Note Holder may require mn to pay immediately the fith amount of Principal that has not been paid and all the 

Interest that I owe on that amount. That dater must be at least 30 days after the date on which the notice is mailed to me or 

delivered by other means. 
(0) No Waiver By Note Holder 
Even if, at a time when I am in default, the Note Holder does not require me to pay immediately In full as described 

above, the Note Holder will still have the right to do so if! am in default at a later time. 

(6) Payment of Note Holder's Costa and Expenses 

If the Note Holder has required me to pay immediately in full as described above, the Note Holder will have the right to 

be paid back by me for all of its costs and expenses in enforcing this Note to the extent not prohibited by applicable law. Those 

expenses include, for example, reasonable attorneys' fees. 

K. GIVING OF NOTICES 
Unless applicable law requires a different method, any notice that must be given to me under this Note will be given by 

delivering it or by mailing it by fast class mail to me at the Property Address above or at a different address if I give the Note 

Holder a notice of my different address, 
Unless the Note Holder requires a different method, any notice that must be given to the Note Holder under this Note will 

be given by nulling it by first class mail to the Note Holder at the address stated in Section 3(A) above or at a dIfibrent address 

if I am given a notice of that different address. 

9. OBLIGATIONS OF PERSONS UNDER THIS NtYll'E 

If more than one person signs this Note, each person is fully and personally obligated to keep all of the promises made In 

this Note, including the promise to pay the MI amount owed. Any person who is a guarantor, surety or endorser of this Note is 

also obligated to do these things. Any person who takes over these obligations, including the obligations of a guarantor, surety 

or endorser of this Note, is also obligated to keep all of the promises made in this Note. The Note Holder may enforce its rights 

under this Note against each person individually or against all of us together. This means that any one of us may be required to 

pay all of the amounts owed under this Nate. 

10. WAIVERS 
I and any other person who has obligations under this Note waive the rights of Presentment and Notice of Dishonor, 

'Presentment" means the right to require the Note Holder to demand payment of amounts due. "Notice of Dishonor" means the 

right to require the Note Holder to give notice to other persons that amounts due have not been paid. 

IL UNIFORM SECURED NOTE 
This Note is a uniform Instrument with limited variations in some jurisdictions, hi addition to the protections given to the 

Note Holder under this Note, a Mort tege, Deed of Trust, or Security Deed (the "Security Instrument"), dated the same date as 

this Note, protects the Note Holder from possible losses that might result if 1 do not keep the promises that 1 make in this Note. 

That Security Instrument describes how and under what conditions I may be required to make immediate payment in full of all 

amounts I owe under this Note. Some of those conditions read as follows: 
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WITNESS THE HAND(,S)-*ND SBAL(S) OF THE UNDERSIGNED. 

	

(Seal)   (Seel) 

-Borrower 	 -Borrower TEERrEE RODRIGUEZ 

CPage 4 of 6) 

• 	REDACTED 

Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, "Interest in the 

Property' means any legal or beneficial interest in the Property, including, but not limited to, those beneficial 

Interests transferred in a bond for deed, contract for deed, Installment sales contract or escrow agreement, the intent 

of which is the transfer of title by Borrower at a future date to a purchaser, 

If all or any part of the Property Or any Interest in the Property is sold or transferred (or if Borrower is not a 

natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written consent, 

Lender may require immediate payment in full of all stuns secured by this Security Instrument. However, this option 

shall not be exercised by Lender if such exercise is prohibited by Applicable Law. Lender also shall not exercise this 

option if: (a) Borrower causes to be submitted to Lender information required by Lender to evaluate the intended 

transferee as if a new loan were being made to the transferee; and (b) Lender reasonably determines that Lender's 

security will not be impaired by the loan asstunptien and that the risk of a breach of any covenant or agreement in 

this Security Instrument is acceptable to Leader. 
To the extent permitted by Applicable Law, Lender may charge a reasonable fee as a condition to Lender's 

consent to the loan assumption. Under also may require the transferee to sign an assumption agreement that is 

acceptable to Lender and that obligates the transferee to keep all the promises and agreements made in the Note and 

in this Security Instrument. Borrower will continue to be obligated muter the Note and this Security Instrument 

unless Lender releases Borrower in writing. 
If Lender exercises the option to require immediate payment in full, Lender shall give Borrower notice of 

acceleration. The notice shall provide a period of not less than 30 days from the date the notice is given in 

accordance with Section 15 within which Borrower must pay all sums secured by this Security Instrument. If 

Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke any remedies permitted by 

this Security Instrument without further notice or demand on Borrower. 

	 (Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

	 (Seal) 
;Borrower 

 

	 (Seal) 
-Borrower 

 

	 (Seat) 	 (Seal) 

	

-Borrower 	
-0orrowef 

(Sign Original Only) 

41)-090N (0210) 
f4 
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by 

Pay to the order of 

, Without raeourso 
Fltut Harmon Home Loan Corpotatton 
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INTEREST ONLY ADDENDUM 
TO ADJUSTABLE RATE NOTE 

TIHS ADDENDUM is made this 21.0t day of April 	 , at)05, and is incorporated Into 

and intended to form a part of the Adjustable Rate Note (the "Note") dated the same date as this Addendum 

executed by the undersigned and payable to pima+ aORIZON ROME( LOAN CORPORATION 
(the "Lender"). 

THIS ADDENDUM supercedes Section 3(A), 3(B), 4(C) and 7(A) of the Note, None of the other provisions of 

the Note are changed by this Addendum. 

3. PAYMENTS 
(A) Time and Place of Payments 
I will pay Interest by making payments every month for the first 120 payments (the interest 

Only Period") in the amount sufficient to pay interest as it accrues. I will pay principal and interest by 

making payments every month thereafter for the next 240 payments in an amount sufficient to fully 

amortize the outstanding principal balance of the Note at the end of the Interest Only Period over the 

remaining term of the Note in equal monthly payments. 
I will make my monthly payments on the first day of each month beginning on Juno let, 

2 00 5 , I will make these payments every month until! have paid all of the principal and interest and 

any other charges described below that I may owe under this Note. Each monthly payment will be 

applied as of its scheduled due date and will be applied to interest before principal, If, on May 

Let, 2 03 5 	, I stilt owe amounts under this Note, I will pay those amounts in full on that date, 

which is called the "Maturity Date". 
I will make any payments at PO BOX 009, MEMPHIS , TN 361.03. 

, or at a different place if required by the Note Holder, 
(B) Amount of My Initial Monthly Payments 
Each of my initial monthly payments will be in the amount of U.S. $ 1,260 . 94 . This payment 

ailment is based on the original principal balance of the Note. This payment amount may change. 

4. INTEREST RATE, AND MONTHLY PAYMENT CHANGES 

(C) Calculation of Changes 
Before each Change Date, the Note Holder will calculate my new interest rate by adding 

TKO ,AKO ORR -QUARTER 	 percentage points (2 .2 50%) to the Current Index, 

The Note Holder will then round the result of this addition to the nearest one-eighth of one percentage 

point (0,125%), Subject to the limits stated in Section 4(D), this rounded amount will be my new interest 

rate until the next Change Date. 
During this Interest Only Period, the Note Holder wilt then determine the amount of the monthly 

payment that would be sufficient to repay accrued interest. This will be the amount of my monthly 

payment until the earlier of the next Change Date or the end of the Interest Only Period unless I make a 

voluntary prepayment of principal during such period. If I make a voluntary prepayment of principal 

during the Interest Only Period, my payment =Dual for subsequent payments will be reduced to the 

amount necessary to pay interest on the lower principal balance. At the end of the Interest Only Period 

and on each Change Date thereafter, the Note Holder will determine the amount of the monthly payment 

that would be sufficient to repay In full the unpaid principal that I am expected to owe at the end of the 

Interest Only Period or Change Date, as applicable, in equal monthly payments over the remaining term 

of the Note. The result of this calculation will be the new amount of my monthly payment. After the 

end of the Interest Only Period, my payment amount will not be reduced due to voluntary prepayments. 
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All 	...., 

CATHERINE RODRIQUEZ Date 

(Page 6 of 6) 

• 	REDACTED 

7. BORROWER'S FAILURE TO PAN AS REQUIRED 

(A) Late Charge for Overdue Payments 
If the Note Holder has not received the full amount of any monthly payment by the end of 15 

calendar days after the date it is due, I will pay a late charge to the Note Holder. The amount of the 

charge will be 5.00 % of my overdue payment of interest, during the period when my payment Is 

Interest only, and of principal and interest thereafter. I will pay this late charge promptly but only once 

on each late payment. 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Addendum. 

Dale 

Date 
	 Date 

Date 
	 Date 

Date 
	 Date 

Interest Only Addendum to Note 
	 Page 2 of 2 	 1416D5IU 9104 

Ex 13 Pg 0000016 

2334 



Assessor's Parcel Number; 
County: 125-20-212-037 City: 

EetaniTo: 

FHSLC - POST CLOSING MAIL ROOM 

1.555 W. imarriT HILL LM. #200 14C 6712 

IRVING, TX 75038 
Prepared By: FIRST HORIZON HOME LOAN CORPORATION 

7375 PRAIRIE FALCON DR STE 120 

LAS VEGAS, NV 89128 

Root dirig-Requeetod-Er 
FIRST HORIZON HOME LOAN CORPORATION 

4000 HORIZON WAY 
IRVING, TX 75063 

111111111111111111111111111111111111}1111111 
20050427-0003843 

Fee: $3613 
WC Fee: WOO 

04/2712005 	14:01:32 
T2005t077114 
Requestor: 

OLD REPUBLIC TITLE COMPANY OF NEVADA 

Frances Deane 	ARO 
Clark County Recorder 	Ags: 23 

/e493 I.P02  -  C4fice Above This Line For Recording Data] REDACTED 
DEED OF TRUST 

MIN 	100085200533345205 

DEFINITIONS 
Words used in multiple sections of this document are defined below and other words are defined in Sections 

3, 11, 13, 18,20 and 21. Certain rules regarding the usage of words used in this document are also provided 

in Section 16. 
(A) "Security Instrument" means this document, which is dated April 21nt, 200S 

together with all Riders to this document. 
(B) "Borrower" is 
CATHERINE RODRILUSZ , An Dhmarriod Woman 

Borrower is the trustor under this Security Instrument. 
(C) "Lender" is FIRST HORIZON HOME LOAN CORPORATION 

Lender is a CORPORATION 

organized and existing under the laws of THE STATE OF KANSAS 

NEVADA-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT 
WITH MERS 

-6A(INTV) (0307) 
Page 1 of 15 	InitiaLsZ,XP---7- 
VMP Mortgage Solutions (800)521-7291 
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Lender's address is 4000  Horizon Way, Irving, Texan 75 0 6 3 

(D) "Trustee is Oraa REPUEL/C TITLE 
140 N. STERIANzre ST., HENDERSON, NV a90'74 

(E) "MERS" is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is acting 

solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary under this 

Security Instrument. MERS is organized and existing under the laws of Delaware, and has an address and 

telephone number of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS. 

(1?) "Note" means the promissory note signed by Borrower and dated April 2 1at, 200  5 

The Note states that Borrower owes Lender 

TWO HUNDRED SINT"( NINE THOIISAIM S‘ 0 0/10 0 	 Dollars 

(U.S. $ 	2 6 9, 0 0 0 .0 0 ) plus interest. Borrower has promised to pay this debt in regular Periodic 

Payments and to pay the debt in full aot later than MAY 1, 2035  

(G) "Property' means the property that is described below under the heading "Transfer of Rights in the 

Property.' 
(II) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges 

due under the Note, and all sums due under this Security Instnmaent, plus interest. 

(I) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following 

Riders are to be executed by Borrower [check box as applicable): 

Adjustable Rate Rider El Condominium Rider 	 Second Home Rider 

Balloon Rider 	El Planned Unit Development Rider El IA Family Rider 

VA Rider 	 El Biweekly Payment Rider 	El Other(s) [specify) 

(1) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations, 

ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final, 

non-appealable judicial opinions. 
(K) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other 

charges that are imposed on Borrower or the Property by a condominium association, homeowners 

association or similar organization. 
(L) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by cheek, 

draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument, 

computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit or credit an 

account. Such term includes, but is not limited to, point-of-sale transfers, automated teller machine 

transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse transfers. 

(M) "Escrow Items" means those items that are described in Section 3. 

(N) "Miscellaneous Proceeds" means any compensation. settlement, award of damages, or proceeds paid by 

any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i) 

damage to, or destruction of. the Property; (1) condemnation or other taking of all or any part of the Property; 

(iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the value and/or 

condition of the Property. 
(0) 'Mortgage Insurance" means insurance protecting Lender against the nonpayment of, or default on, the 

Loan. 
(P) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the 

Note, plus (ii) any amounts under Section 3 of this Security Instrument. 

(Q) "RF,SPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its 

implementing regulation, Regulation X (24 C.F.R, Part 3500), as they might be amended from time to 

REDACTED 
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time, or any additional or successor legislation or regulation that governs the same subject matter. As used in 

this Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard to a 

'federally related mortgage loan" even if the Loan does not qualify as a "federally related mortgage loan" 

under RESPA. 
(R) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or not 

that party has assumed Borrower's obligations under the Note and/or this Security Instrument. 

TRANSFER OF RIGHTS IN THE PROPERTY 

The beneRciary of this Security Instrument is MEM (solely as nominee for Lender and Lender's successors 

and assigns) and the successors and assigns of MERS. This Security Instrument secures to Lender: (i) the 

repayment of the Loan, and ail renewals, extensions and modifications of the Note; and (ii) the performance 

of Borrower's covenants and agreements under this Security Instnunent and the Note. For this purpose, 

Borrower irrevocably grants and conveys to Trustee, in trust, with power of sale, the following described 

property located in the County [Type of Recording Jurisdiction] 

of 	CLARE 	 [Name of Recording Jurisdiction): 

A11 that tract or parcel of land an shown on Schedule "A" attached 

hereto which in incorporated herein and made a part hereof. 

Parcel ID Number: County: 125 -20 - 212 - 037 city: 	which currently has the 

W 

	address of 

6845 ERT PECAN STREET 
LAS VEGAS 	 [City], Nevada 	89149 	[Zip Code] 

("Property Address"): 
TOGETHER WITH all the improvements now or hereafter erected on the property, and all easements, 

appurtenances, and fixtures now or hereafter a part of the property. All replacements and additions shall also 

be covered by this Security Instrument. All of the foregoing is referred to in this Security Instrument as the 

"Property." Borrower understands and agrees that MERS holds only legal title to the interests granted by 

Borrower in this Security Instrument, but, if necessary to comply with law or custom, MERS (as nominee for 

Lender and Lender's successors and assigns) has the right: to exercise any or all of those interests, including, 

but not limited to, the right to foreclose and sell the Property; and to take any action required of Lender 

including, but not limited to, releasing and canceling this Security Instrument. 

BORROWER COVENANTS that Borrower Is lawfully seised of the estate hereby conveyed and has 

the right to grant and convey the Property and that the Property is unencumbered, except for encumbrances 

Initials:/Q- 
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of record. Borrower warrants and will defend generally the title to the Property against all claims and 

demands, subject to any encumbrances of record. 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform 

covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real 

property. 
UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows: 

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges. 

Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any 

prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items 

pursuant to Section 3. Payments due under the Note and this Security Instrument shall be made in U.S. 

currency. However, if any check or other instrument received by Lender as payment under the Note or this 

Security Insmunent is returned to Lender unpaid, Lender may require that any or all subsequent payments 

due under the Note and this Security Insttument be made in one or more of the following forms, as selected 

by Lender; (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or cashier's check, 

provided any such check is drawn upon an institution whose deposits are insured by a federal agency, 

instrumentality, or entity; or (d) Electronic Funds Transfer. 
Payments are deemed received by Lender when received at the location designated in the Note or at 

such other location as may be designated by Lender in accordance with the notice provisions in Section 15. 

Lender may return any payment or partial payment if the payment or partial payments are insufficient to bring 

the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan current, 

without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial payments in 

the future, but Lender is not obligated to apply such payments at the time such payments are accepted. If each 

Periodic Payment is applied as of its scheduled due date, then Lender need not pay interest on unapplied 

funds. Lender may hold such unapplied funds until Borrower makes payment to bring the Loan current. If 

Borrower does not do so within a reasonable period of time. Lender shall either apply such funds or return 

them to Borrower. If not applied earlier, such funds will be applied to the outstanding principal balance under 

the Note immediately prior to foreclosure. No offset or claim which Borrower might have now or in the 

future against Lender shall relieve Borrower from making payments due under the Note and this Security 

Instrument or performing the covenants and agreements secured by this Security Instrument. 

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all payments 

accepted and applied by Lender shall  be applied in the following order of priority: (a) interest due under the 

Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments shall be applied to 

each Periodic Payment in the order in which it became due. Any remaining amounts shall be applied first to 

late charges, second to any other amounts due under this Security Instrument, and then to reduce the principal 

balance of the Note. 
If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a 

sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment anti the 

late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received from 

Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be paid in 

full. To the extent that any excess exists after the payment is applied to the full payment of one or more 

Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall be 

applied first to any prepayment charges and then as described in the Note. 

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the 

Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments. 

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due under 

the Note, until the Note is paid in full, a sum (the "Funds') to provide for payment of amounts due for: (a) 

taxes and assessments and other items which can attain priority over this Security Instrument as a lien or 

encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (c) premiums 

for any and all insurance required by Lender under Section 5; and (d) Mortgage Insurance premiums, if any, 

or any sums payable by Borrower to Lender in lieu of the payment of Mortgage Insurance premiums in 

accordance with the provisions of Section 10. These items are called 'Escrow Items.* At origination or at any 

time during the term of the Loan, Lender may require that Community Association Dues, Peer, and 

Assessments, if any, be escrowed by Borrower, and such dues, fees and assessments shall be an Escrow Item. 

Borrower shall promptly furnish to Lender all notices of ameuets to be paid under this Section. Borrower 

shall pay Lender the Funds for Escrow Items unless Lender waives Borrower's obligation to pay the Funds 

(gpo-6A(NV) (0307) 
	 Page 4 of 15 	 Form 3029 1/01 

Ex 13 Pg 0000020 

2338 



for any or all Escrow Items. Lender may waive Borrower's obligation to pay to Lender Funds for any or all 

Escrow Items at any time. My such waiver may only be in writing. In the event of such waiver, Borrower 

shall pay directly, when and where payable, the amounts due for any Escrow Items for which payment of 

Funds has been waived by Lender and, if Lender requires, shall furnish to Lender receipts evidencing such 

payment within such time period as Lender may require. Borrower's obligation to make such payments and 

to provide receipts shall for all purposes be deemed to be a covenant and agreement contained in this Security 

Instrument, as the phrase *covenant and agreement" is used in Section 9. If Borrower is obligated to pay 

Escrow Item directly, pursuant to a waiver, and Borrower fails to pay the amount due for an Escrow Item, 

Lender may exercise its rights under Section 9 and pay such amount and Borrower shall then be obligated 

under Section 9 to repay to Lender any such amount. Lender may revoke the waiver as to any or ail Escrow 

Items at any time by a notice given in accordance with Section 15 and, upon such revocation, Borrower shall 

pay to Lender all Funds, and in such amounts, that are then requited under this Section 3. 

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply 

the Funds at the time specified under RFSPA, and (b) not to exceed the maximum amount a tender can 

require under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and 

reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable Law. 

'Ike Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality, 

or entity (including Lender, if Lender is an institution whose deposits are so insured) or in any Federal Home 

Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time specified under 

RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually analyzing the 

escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the Funds and 

Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing or Applicable 

Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower any interest or 

earnings on the Funds. Borrower and Lender can agree in writing, however, that interest shall be paid on the 

Funds. Lender shall give to Borrower, without charge, an annual accounting of the Funds as required by 

RFS PA. 
If there is a surplus of Rinds held in escrow, as defined under RESPA, Lender shall account to 

Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow, as 

defined under RESFA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to 

Lender the amount necessary to make up the shortage in accordance with RFSPA, but in no more than 12 

monthly payments. If there is a deficiency of Funds held in escrow, as defined under ItESPA, Lender shall 

notify Borrower as required by RF.SPA, and Borrower shall pay to Lender tire amount necessary to make up 

the deficiency in accordance with RESPA, but in no more than 12 monthly payments. 

Upon payment in full of all aunts secured by this Security Instrument, Lender shall promptly refund to 

Borrower any Funds held by Lender. 
4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions 

attributable to the Property which can attain priority over this Security Instrument, leasehold payments or 

ground rents on the Property, if any, and Community Association Dues, Fees, and Assessments, if any. To the 

extent that these items are Escrow Items, Borrower shalt pay them in the manner provided in Section 3. 

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless 

Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to 

Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or 

defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to prevent the 

enforcement of the lien while those proceedings are pending. but only until such proceedings are concluded; 

or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating the lien to this 

Security Instrument. If Lender determines thin any part of the Property is subject to a lien which can attain 

priority over this Security Instrument, Lender may give Borrower a notice identifying the lien. Within 10 
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days of the date on which that notice is given, Borrower shall satisfy the lien or take one or more of the 

actions set forth above in this Section 4. 
Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or reporting 

service used by Lender in connection with this Loan. 
5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on the 

Property insured against loss by fire, hazards included within the term "extended coverage," and any other 

hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance. This 

insurance shall be maintained in the amounts (including deductible levels) and for the periods that Lender 

requires, What Lender requires pursuant to the preceding sentences can change during the term of the Loan. 

The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's right to 

disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may require 

Borrower to pay, in connection with this Loan, either: (a) a one-time charge for flood zone determination, 

certification and tracking services; or (b) a one-time charge for flood zone determination and certification 

services and subsequent charges each time remappings or similar changes occur which reasonably might 

affect such determination or certification. Borrower shall also be responsible for the payment of any fees 

imposed by the Federal Emergency Management Agency in connection with the review of any flood zone 

determination resulting from an objection by Borrower. 
If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance 

coverage, at Lender's option and Borrower's expense. Lender is under no obligation to purchase any 

particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might not 

protect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk, hazard 

or liability and might provide greater or lesser coverage than was previously in effect. Borrower 

acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of 

insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall 

become additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest at 

the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from Lender 

to Borrower requesting payment. 
All insurance policies required by Lender and renewals of such policies shall be subject to Lender's 

right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as 

mortgagee and/or as an additional loss payee. Lender shall have the right to hold the policies and renewal 

certificates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and 

renewal notices, If Borrower obtains any form of insurance coverage, not otherwise required by Lender, for 

damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and shall 

name Lender as mortgagee and/or as an additional loss payee. 
In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 

make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in 

writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall be 

applied to restoration or repair of the Property, if the restoration or repair is economically feasible and 

Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to 

hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the work 

has been completed to Lender's satisfaction, provided that such inspection shall be undertaken promptly. 

Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of progress 

payments as the work is completed, Unless an agreement is made in writing or Applicable Law requires 

interest to be paid on such insurance proceeds. Lender shall not be required to pay Borrower any interest or 

earnings on such proceeds. Fees for public adjusters, or other third parties, retained by Borrower shall not be 

paid out of the insurance proceeds and shall be the sole obligation of Borrower. If the restoration or repair is 

not economically feasible or Lender's security would be lessened, the insurance proceeds shall be applied to 
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the sums secured by this Security instrument, whether or not then due, with the excess, if any, paid to 

Borrower. Such insurance proceeds shall be applied in the order provided for in Section 2. 
If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance claim 

and related matters. If Borrower does not respond within 30 days to a notice from Lender that the insurance 
carrier has offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day period will 
begin when the notice is given. In either event, or if Lender acquires the Property under Section 22 or 
otherwise, Borrower hereby assigns to Lender (a) Borrower's rights to any insurance proceeds in an amount 
not to exceed the amounts unpaid under the Note or this Security Instrument, and (b) any other of Borrower's 
rights (other than the right to any refund of unearned premiums paid by Borrower) under all insurance 
policies covering the Property, insofar as such rights are applicable to the coverage of the Property. Lender 
may use the insurance proceeds either to repair or restore the Property or to pay amounts unpaid under the 

Note or this Security Instrument, whether or not then due. 
6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence 

within 60 days after the execution of this Security Instrument and shall continue to occupy the Property as 
Borrower's principal residence for at least one year after the date of occupancy, unless Lender otherwise 
epees in writing, which consent shall not be unreasonably withheld, or unless extenuating circumstances 

exist which are beyond Borrower's control. 
7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not 

destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the Property. 
Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in order to prevent 
the Property from deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to 
Section 5 that repair or restoration is not economically feasible, Borrower shall promptly repair the Property if 
damaged to avoid finther deterioration or damage. If insurance or condemnation proceeds are paid in 
connection with damage to, or the taking of, the Property, Borrower shall be responsible for repairing or 
restoring the Property only if Lender has released proceeds for such purposes. Lender may disburse proceeds 
for the repairs and restoration in a single payment or in a series of progress payments as the work is 
completed. If the insurance or condemnation proceeds are not sufficient to repair or restore the Property, 
Borrower is not relieved of Borrower's obligation for the completion of such repair or restoration. 

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has 

reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give 
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause. 

S. Borrower's Loan Application. Borrower shall be in default if, during the Loan application process, 
Borrower or any persons or entities acting at the direction of Borrower or with Borrower's knowledge or 
consent gave materially false, misleading, or inaccurate information or statements to Lender (or failed to 
provide Lender with material information) in connection with the Loan. Material representations include, but 
are not limited to, representations concerning Borrower's occupancy of the Property as Borrower's principal 
residence. 

9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If 
(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there is 
a legal proceeding that might significantly affect Lender's interest in the Property and/or rights under this 
Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for 
enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or 
regulations), or (c) Borrower has abandoned the Property, then Lender may do and pay for whatever is 
reasonable or appropriate to protect Lender's interest in the Property and rights under this Security 
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing 
the Property. Lender's actions can include, but are not limited to: (a) paying any sums secured by a lien which 
has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable attorneys' fees to 
protect its interest in the Property and/or rights under this Security Instrument, including its secured position 
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in a bankruptcy proceeding. Securing the Property includes, but is not limited to, entering the Property to 

make repairs, change locks, replace or board up doors and windows, drain water from pipes, eliminate 

building or other code violations or dangerous conditions, and have utilities turned on or off. Although 

Lender may take action under this Section 9, Lender does not have to do so and is not under any duty or 

obligation to do so. It is agreed that Lender incurs no liability for not taking any or all actions authorized 

under this Section 9. 
Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower 

secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of 

disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting 

payment. 
[(this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the lease. 

If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless Lender 

agates to the merger in writing. 
10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan, 

Borrower shall pay the Premiums required to maintain the Mortgage Insurance in effect. It for any reason, 

the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage insurer that 

previously provided such insurance and Borrower was required to make separately designated payments 

toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to obtain coverage 

substantially equivalent to the Mortgage Insurance previously in effect, at a cast substantially equivalent to 

the cost to Borrower of the Mortgage Insurance previously in effect, from an alternate mortgage insurer 

selected by Lender. If substantially equivalent Mortgage Insurance coverage is not available, Borrower shall 

continue to pay to Lender the amount of the separately designated payments that were due when the insurance 

coverage ceased to be in effect. Lender will accept, use and retain these payments as a non-reftmdable loss 

reserve in lieu of Mortgage Insurance. Such loss reserve shall be non-refundable, notwithstanding the fact that 

the Loan is ultimately paid in full, and Lender shall not be required to pay Borrower ally interest or earnings 

on such loss reserve. Lender can no longer require loss reserve payments if Mortgage Insurance coverage (in 

the amount and for the period that Lender requires) provided by an insurer selected by Lender again becomes 

available, Is obtained, and Lender requires separately designated payments toward the premiums for Mortgage 

Insurance. If Lender required Mortgage Insurance as a condition of making the Loan and Borrower was 

required to make separately designated payments toward the premiums for Mortgage Insurance. Borrower 

shall pay the premiums required to maintain Mortgage Insurance in effect, or to provide a non-refundable loss 

reserve, until Lender's requirement for Mortgage Insurance ends in accordance with any written agreement 

between Borrower and Lender providing for such termination or until termination is required by Applicable 

Low. Nothing in this Section 10 affects Borrower's obligation to pay interest at the rate provided in the Note. 

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it may 

incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage Insurance. 

Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may 

enter into agreements with other parties that share or modify their risk, or reduce losses. These agreements are 

on terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to these 

agreements, These agreements may require the mortgage insurer to make payments using any source of fends 

that the mortgage insurer may have available (which may include funds obtained from Mortgage Insurance 

premiums). 
As a result of these agreements, Lender, any purchaser of the Note, another insurer, any teinSUter, any 

other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that derive 

from (or might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in exchange 

for sharing or modifying the mortgage insurer's risk, or reducing losses. If such agreement provides that an 

affiliate of Lender takes a share of the insurer's risk in exchange for a share of the premiums paid to the 

insurer, the arrangement is often termed "captive reinsurance." Further: 

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for 

Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount 

Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund. 

(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the 
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Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may 

Include the right to receive certain disclosures, to request and obtain cancellation of the Mortgage 

Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive a refund of any 

Mortgage Insurance premiums that were unearned at the time of such cancellation or termination. 

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby 

assigned Wand shall be paid to Leader. 

If the Property is damaged. such Miscellaneous Proceeds shall be applied to restoration or repair of the 

Property, if the restoration or repair is economically feasible and Lender's security is not lessened. During 

such repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds until 

Lender has had an opportunity to inspect such Property to ensure the work has been completed to Lender's 

satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the repairs and 

restoration in a single disbursement or in a series of progress payments as the work Is completed. Unless an 

agreement is made in writing or Applicable Law requires interest to be paid on such Miscellaneous Proceeds, 

Lender shall not be required to pay Borrower any interest or earnings on such Miscellaneous Proceeds. If the 

restoration or repair is not economically feasible or Lender's security would be lessened, the Miscellaneous 

Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with the 

excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be applied in the order provided for in 

Section 2. 
In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous Proceeds 

shall be applied to the sums secured by this Security Instrument, whether or not then due, with the excess, if 

any, paid to Borrower. 
in the event of a partial taking,  destruction, or loss in value of the Property in which the fair market 

value of the Property immediately before the partial raking, destruction, or loss in value is equal to or greater 

than the amount of the sums secured by this Security Instrument immediately before the partial taking, 

destruction, or loss in value, unless Borrower and Lender otherwise agree In writing, the sums secured by this 

Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds multiplied by the 

following fraction: (a) the total amount of the sums secured immediately before the partial taking, destruction, 

or loss in value divided by (b) the fair market value of the Property immediately before the partial taking, 

destruction, or loss in value. Any balance shall be paid to Borrower. 
In the event of a partial taking, destruction

' 
 or loss in value of the Property in which the fair market 

value of the Property immediately before the partial taking, destruction, or loss in value is less than the 

amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless 

Borrower and Lender otherwise agree In writing, the Miscellaneous Proceeds shall be applied to the sums 

secured by this Security Instrument whether or not the sums are then due. 

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing 

Party (as defined in the next sentence) offers to make an award to settle a claim for damages Borrower fails 

to respond to Lender within 30 days after the date the notice is given, Lender is authorized to collect and 

apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the sums secured by this 

Security Instrument, whether or not then due. "Opposing Party* means the third party that OWCS Borrower 

Miscellaneous Proceeds or the party against whom Borrower has a right of action In regard to Miscellaneous 

Proceeds. 
Borrower shall he In default if any action or proceeding, whether civil or criminal, is begun that, in 

Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's interest 

in the Property or rights under this Security Instrument. Borrower can cure such a default and, if acceleration 

has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be dismissed with a 

ruling that, in Lender's judgment, precludes forfeiture of the Property or other material impairment of 

Lender's interest in the Property or rights under this Security Instrument. The proceeds of any award or claim 

for damages that are attributable to the impairment of Lender's interest in the Property are hereby assigned 

and shall be paid to Lender. 
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied 

in the order provided for in Section 2. 
12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the tints for 

payment or modification of amortization of the sums secured by this Security Instrument granted by Lender 
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to Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower or 

any Successors in Interest of Borrower. Lender shall not be required to commence proceedings against any 

Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify amortization 

of the sums secured by this Security Instrument by reason of any demand made by the original Borrower or 

any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or remedy 

including, without limitation, Lender's acceptance of payments from third persons, entities or Successors in 

Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or preclude the 

exercise of any right or remedy. 

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound, Borrower covenants and 

agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who 

co-signs this Security Instrument but does not execute the Note (a "co-signer"): (a) is co-signing this Security 

Instrument only to mortgage, grant and convey the co-signer's interest in the Property under the terms of this 

Security Instrument; (b) is not personally obli ted to pay the sums secured by this Security Instrument; and 

(c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or make any 

accommodations with regard to the terms of this Security Instrument or the Note without the co-signer's 

consent, 
Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes Borrower's 

obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all of 

Borrower's rights and benefits under this Security Instrument. Borrower shall not be released from 

Borrower's obligations and liability under this Security Instrument unless Lender agrees to such release in 

writing. The covenants and agreements of this Security Instrument shall bind (except as provided in Section 

20) and benefit the successors and assigns of Lender. 

14. Loan Charges. Lender may charge Borrower fees for services performed in connection with 

Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this 

Security Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees. In 

regard to any other fees, the absence of express authority in this Security Instrument to charge a specific fee 

to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge fees 

that are expressly prohibited by this Security Instrument or by Applicable Law. 

If the Loan is subject to a law which sets maximum loan charges, and that law is finally Interpreted so 

that the interest or other loan charges collected or to be collected in connection with the Loan exceed the 

permitted limits, then; (a) any such loan charge shall be reduced by the amount necessary to reduce the charge 

to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted limits 

will be refunded to Borrower. Lender may choose to make this refund by reducing the principal owed under 

the Note or by making a direct payment to Borrower. If a refund reduces principal, the reduction will be 

treated as a partial prepayment without any prepayment charge (whether or not a prepayment charge is 

provided for under the Note). Borrower's acceptance of any such refund made by direct payment to Borrower 

will constitute a waiver of any right of action Borrower might have arising out of such overcharge. 

15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument must 

be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to have 

been given to Borrower when mailed by first class mail or when actually 'delivered to Borrower's notice 

address if sent by other means. Notice to any one Borrower shall constitute notice to all Borrowers unless 

Applicable Law expressly requires otherwise. The notice address shall be the Property Address unless 

Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly notify 

Lender of Borrower's (-hone of address. If Lender specifies a procedure for reporting Borrower's change of 

address, then Borrower shall only report a change of address through that specified procedure. There may be 

only one designated notice address under this Security Instrument at any one time, Any notice to Lender shall 

be given by delivering it or by mailing it by first class mail to Lender's address slated herein unless Lender 

has designated another address by notice to Borrower. Any notice in connection with this Security Instrument 

shall not be deemed to have been given to Lender until actually received by Lender. If any notice required by 

this Security Instrwnent is also required under Applicable Law, the Applicable law requirement will satisfy 

the corresponding requirement under this Security Instrument. 

16. Governing Law; Severability; Rules of Construction. This Security instrument shall be governed 

by federal law and the law of the jurisdiction in which the Properly is located, All rights and obligations 
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contained in this Security Instrument are subject to any requirements and limitations of Applicable Law. 

Applicable Law might explicitly or implicitly allow the parties to agree by contract or it might be silent, but 

such silence shall not be construed as a prohibition against agreement by contract. In the event that any 

provision or clause of this Security Instrument or the Note conflicts with Applicable Law, such conflict shall 

not affect other provisions of this Security Instrument or the Note which can be given effect without the 

conflicting provision. 
As used in this Security Instrument: (a) words of the masculine gender shall mean and include 

corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and 

include the plural and vice versa; and (c) the ward "may" gives sole discretion without any obligation to take 

any action. 
17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument, 

18. Transfer of the Property or a Beneficial Interest Ira Borrower. As used in this Section 18, 

'Interest in the Property' means any legal or beneficial interest in the Property, including, but not limited to, 

those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or escrow 

agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser. 

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is 

not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written 

consent, Lender may require immediate payment in NI of all sums secured by this Security Instrument. 

However, this option shall not be exercised by Lender if such exercise is prohibited by Applicable Law. 

If Lender exercises this option. Lender shall give Borrower notice of acceleration. The notice shall 

provide a period of not less than 30 days front the date the notice is given in accordance with Section IS 

within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these 

aunts prior to the expiration of this period, Lender may invoke any remedies permitted by this Security 

Instrument without further notice or demand on Borrower. 
19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions, 

Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time prior 

to she earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in this 

Security Instrument; (b) such other period as Applicable Law might specify for the termination of Borrower's 

right to reinstate; or (c) entry of a judgment enforcing this Security Instrument. Those conditions are that 

Borrower: (a) pays Lender all sums which then would be due under this Security Instrtunent and the Note as 

if no acc.cleration had occurred; (b) cures any default of any other covenants or agreements; (c) pays all 

expenses incurred in enforcing this Security Instrument, including, but not limited to, reasonable attorneys' 

fees, property inspection and valuation fees, and other fees incurred for the purpose of protecting Lender's 

interest in the Property and rights under this Security Instrument; and (d) takes such action as Lender may 

reasonably require to assure that Lender's interest in the Property and rights under this Security Instrument, 
and Borrower's obligation to pay the sums secured by this Security Instrtunent, shall continue unchanged. 

Under may require that Borrower pay such reinstatement sums and expenses in one or more of the following 

forms, as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or 

cashier's check, provided any such cheek is drawn upon an institution whose deposits are insured by a federal 

agency, instrumentality or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower, this 

Security Instrument and obligations secured hereby shall remain fully effective as if no acceleration had 

occurred. However, this right to reinstate shall not apply in the case of acceleration under Section 18, 

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in the 

Note (together with this Security Instrument) can be sold one or more timer without prior notice to Borrower. 

A sale might result in a change in the entity (known as the "Loan Servicer") that collects Periodic Payments 

due under the Note and this Security Instrument and performs other mortgage loan servicing obligations 

under the Note, this Security Instrument, and Applicable Law, These 111,94 might be one or more changes of 

the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan Servicer, Borrower will be 

given written notice of the change which will state the name and address of the new Loan Servicer, the 
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address to which payments should be made and any other information RESPA requires in connection with a 

notice of transfer of servicing. If the Note is sold and thereafter the Loan is serviced by a Loan Servicer other 

than the purchaser of the Note, the mortgage loan servicing obligations to Borrower will remain with the 

Loan Servieer or be transferred to a successor Loan Servicer and are not assumed by the Note purchaser 

unless otherwise provided by the Note purchaser. 
Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an 

individual litigant or the member of a class) that arises from the other party's actions pursuant to this Security 

Instrument or that alleges that the other party has breached any provision of, or any duty owed by reason of, 

this Security Instrument, until such Borrower or Lender has notified the other party (with such notice given in 

compliance with the requirements of Section 15) of such alleged breach and afforded the other party hereto a 

reasonable period after the giving of such notice to take corrective action. If Applicable Law provides a time 

period which must elapse before certain action can be taken, that time period will be deemed to be reasonable 

for purposes of this paragraph. The notice of acceleration and opportunity to cure given to Borrower pursuant 

to Section 22 anti the notice of acceleration given to Borrower pursuant to Section 18 shall be deemed to 

satisfy the notice and opportunity to take corrective action provisions of this Section 20. 

21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those 

substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the 

following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and 

herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials; (b) 

"Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that relate 

to health, safety or environmental protection; (c) "Environmental Cleanup" includes any response action, 

remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental Condition" 

means a condition that can cause, contribute to, or otherwise trigger an Environmental Cleanup. 
Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous 

Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do, 

nor allow anyone else to do, anything affecting the Property (a) that is In violation of any Environmental 

Law, (b) which creates an Environmental Condition, or (c) which, due to the presence, use, or release of a 

Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding two 

sentences shall not apply to the presence, use, or storage on the Property of small quantities of Hazardous 

Substances that are generally recognized to be appropriate to normal residential uses and to maintenance of 
the Property (including, but not limited to, hazardous substmnr•Ps In consumer products). 

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or 

other action by any governmental or regulatory agency or private party involving the Property and any 
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any 

Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of 

release of any Hazardous Substance, and (e) any condition caused by the presence, use or release of a 

Hazardous Substance which adversely affects the value of the Property. If Borrower learns, or is notified by 

any governmental or regulatory authority, or any private party, that any removal or other =mediation of any 

Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all necessary remedial 

actions in accordance with Environmental Law. Nothing herein shall create any obligation oa Lender for an 

Environmental Cleanup. 
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 

22. Acteleration; Remedies. Lender shall give notice to Borrower prior to acceleration following 

Borrower's breach of any covenant or agreement In this Security Instrument (but not prior to 

acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a) 

the default; 04 the action required to cure the default; (c) a date, not less than 30 days from the date 

the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the 

default on or before the date specified in the notice may result In acceleration of the sums secured by 

this Security Instrument and sale of the Property. The notice shall further inform Borrower of the 

right to reinstate after acceleration and the right to bring a court action to assert the non-edstence of a 

default or any other defense of Borrower to acceleration and sale. If the default is not cured on or 

before the date specified In the notice, Lender at Its option, and without further demand, may invoke 

the power of sale, including the right to accelerate full payment of the Note, and any other remedies 

permitted by Applicable Law. Lender shall be entitled to collect all expenses incurred in pursuing the 

remedies provided in this Section 22, Including, but not limited to, reasonable attorneys' fees and costs 

of title evidence. 
If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written 

notice of the occurrence of an event of default and of Lender's election to cause the Property to be sold, 

and shall cause such notice to be recorded in each county in which any part of the Property is located. 

Lender shall mail copies of the notice as prescribed by Applicable Law to Borrower and to the persons 

prescribed by Applicable Law. Trustee shall give public notice of sale to the persons and in the manner 

prescribed by Applicable Law. After the time required by Applicable Law, Trustee, without demand 

on Borrower, shall sell the Property at public auction to the highest bidder at the time and place and 

under the terms designated In the notice of sale in one or more parcels and in any order Trustee 

determines. Trustee may postpone sale of all or any parcel of the Property by public announcement at 

the time and place of any previously scheduled sale. Lender or its designee may purchase the Property 

at any sale. 
Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any 

covenant or warranty, expressed or implied. The recitals in the Trustee's deed shall be prima fade 

evidence or the truth of the statements made therein. Trustee shall apply the proceeds of the sale in the 

following order: (a) to all expenses of the sale, including, but not limited to, reasonable Trustee's and 

attorneys' fees; (b) to all sums secured by this Security Instrument; and (c) any excess to the person or 

persons legally entitled to it, 
23. Reconveyance. Upon payment of all sums secured by this Security Instrturtent, Lender shall request 

Trustee to reconvey the Property and shall surrender this Security Instrument and all notes evidencing debt 

secured by this Security Instrument to Trustee. Trustee shall reconvey the Property without warranty to the 

person or persons legally entitled to it, Such person or persons shall pay any recordation costs. Lender may 

charge such person or persons a fee for reconveying the Property, but only if the fee is paid to a third party 

(such as the Trustee) for services rendered and the charging of the fee is permitted under Applicable Law. 

24. Substitute Trustee. Lender at its option, may from time to time remove Trustee and appoint a 

successor trustee to any Trustee appointed hereunder. Without conveyance of the Property, the successor 

trustee shall succeed to all the title, power and duties conferred upon Trustee herein and by Applicable Law. 

25. Assumption Fee. If there Is an assumption of this loan, Lender may charge an assumption fee of 

U.S. $ Varies per investor 
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this 

Security Instrument and in any Rider executed by Borrower and recorded with it. 

Witnesses: 

	  (Seal) 
-Borrower 

	  (Seal)   (Seal) 
-Borrower 	 -Borrower 

	  (Seal)   (Seal) 
-Borrower 	 -Borrower 

	  (Seal)   (Seal) 
-Borrower 	 -Borrower 

'REDACTED 
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STATE OF NEVADA 
COUNTY OF CLARK 

This instrument was acknowledged before ME on 	April 22. 2005 
	

by 

CATIIERINE RODRIGUEZ 

Mail Tax Statements To: TOTAL MORTGAGE SOLUTIONS, LP 
1555 W. WALNUT RILL LANE, SUITE 200A. 
IRVING, TX 75038 

'REDACTED 
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order Uo i5116003582-OM 

EXHIBIT "ItO 

The land referred to is eituated in the State of Nevada, County of Clark, 
City of Lae Vegas, and ie described as follows: 

Lot 31 in Block 3 of Concordia O Deer Springs Unit 3, as shown by map 
thereof on file in Book 112 of Plats, Page 28, in the Office of the County 
Recorder, Clark County, Nevada. 
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PLANNED UNIT DEVELOPMENT RIDER 

	

THIS PLANNED UNIT DEVELOPMENT RIDER is made this 	21st 	 day of 

April, 2005 	 , and Is incorporated Into and shall be 

deemed to amend and supplement the Mortgage, Deed of Trust, or Security Deed (the 

"Security Instrument") of the same date, given by the undersigned (the "Borrower') to 

secure Borrower's Note to 
PIRST HORIZON SONE LOAN CORPORATION 

(the 'Lender') of the same date and covering the Property described in the Security 

Instrument and located at: 
6845 SWEET PECAN STREET, LAS VEGAS, Nevada 89149 

[Property Address] 

The Property Includes, but Is not limited to, a parcel of land improved with a dwelling, 

together with other such parcels and certain common areas and facilities, as described In 

PER CC&R'S 

(the 'Declaration"). The Property Is a part of a planned unit development known as 

CONCORDIA St DEER SPRINGS 

[Name of Planned Unit Development] 

(the TUD"). The Property also includes Borrower's interest in the homeowners association 

or equivalent entity owning or managing the common areas and facilities at the PUD (the 

"Owners Association) and the uses, benefits and proceeds of Borrower's interest. 

PUD COVENANTS. In addition to the covenants and agreements made in the Security 

Instrument, Borrower and Lender further covenant and agree as follows: 

A. PUD Obligations. Borrower shall perform all of Borrower's obligations under the 

PU D's Constituent Documents. The "Constituent Documents' are the (I) Declaration; (ii) 

articles of Incorporation, trust instrument or any equivalent document which creates the 

Owners Association; and OD any by-laws or other rules or regulations of the Owners 

Association. Borrower shall promptly pay, when due, all dues and assessments imposed 

pursuant to the Constituent Documents. 

1REDACTED 
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B. Property Insurance. So long as the Owners Association maintains, with a generally 

accepted Insurance carrier, a "master or "blanket" policy Insuring the Property which is 

satisfactory to Lender and which provides insurance coverage in the amounts (including 

deductible levels), for the periods, and against loss by fire, hazards included within the term 

"extended coverage," and any other hazards, including, but not limited to, earthquakes and 

floods, for which Lender requires Insurance, then: (i) Lender waives the provision In Section 

3 for the Periodic Payment to Lender of the yearly premium Installments for property 

Insurance on the Property; and (II) Borrower's obligation under Section 5 to maintain 

property insurance coverage on the Property Is deemed satisfied to the extent that the 

required coverage Is provided by the Owners Association policy, 
What Lender requires as a condition of this waiver can change during the term of the 

loan. 
Borrower than give Lender prompt notice of any lapse In required property insurance 

coverage provided by the master or blanket policy. 
In the event of a distribution of property insurance proceeds in lieu of restoration or 

repair following a loss to the Property, or to common areas and facilities of the PUD, any 

proceeds payable to Borrower are hereby assigned and shall be paid to Lender. Lender 

shall apply the proceeds to the sums secured by the Security Instrument, whether or not 

then due, with the excess, if any, paid to Borrower. 
C. Public Liability Insurance. Borrower shall take such actions as may be reasonable 

to insure that the Owners Association maintains a public liability insurance policy 

acceptable in form, amount, and extent of coverage to Lender. 

U. Condemnation. The proceeds of any award or claim for damages, direct or 

consequential, payable to Borrower in connection with arty condemnation or other taking of 

all or any part of the Property or the common areas and facilities of the PUD, or for any 

conveyance in lieu of condemnation, are hereby assigned and shall be paid to Lender. Such 

proceeds Shall be applied by Lender to the sums secured by the Security Instrument as 

provided in Section 11. 
E. Lender's Prior Consent. Borrower shall not, except after notice to Lender and with 

Lender's prior written consent, either partition or subdivide the Property or consent to: (i) 

the abandonment or termination of the PUD, except for abandonment or termination 

required by law In the case of substantial destruction by fire or other casualty or in the case 

of a taking by condemnation or eminent domain; (ii) any amendment to any provision of the 

"Constituent Documents" if the provision is for the express benefit of Lender; (iii) 

termination of professional management and assumption of self-management of the 

Owners Association; or (Iv) any action which would have the effect of rendering the public 

liability insurance coverage maintained by the Owners Association unacceptable to Lender. 

F. Remedies. If Borrower does not pay PUD dues and assessments when due, than 

Lender may pay them. Any amounts disbursed by Lender under this paragraph F shall 

become additional debt of Borrower secured by the Security Instrument. Unless Borrower 

and Lender agree to other terms of payment, these amounts shall bear Interest from the 

date of disbursement at the Note rate and shall be payable, with interest, upon notice from 

Lender to Borrower requesting payment. 

1REDACTED 
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained 

In this PUB RI 

	

(Seal) 	 (Seal) 

	

-Borrower 	 -Borrower CATEgR114E RODRI 

 

	(Seal) 
-Borrower 

(Seal) 
-Borrower 

 

 

	(Seal) 
-Borrower 

(Seal) 
-Borrower 

 

	(Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 
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REDACTED 
ADJUSTABLE RATE RIDER 

(LIBOR Six-Month Index (As Published In The Walt Street Journal) - Rate Caps) 
THIS ADJUSTABLE RATE RIDER is made this 21st day of April, 2005 

and is Incorporated Into and shall be deemed to amend and supplement the Mortgage, 
Deed of Trust, or Security Deed (the "Security Instrument") of the same date given by the 
undersigned ("Borrower"), to secure Borrower's Adjustable Rate Note (the "Note") to 
VII= HORIZON HOER LOAN CORPORATION 

• ("Lender") of the same date and covering the property described in the Security Instrument 
and located at: 
684 5 SWEET PECAN STREET 
LAS VEDAS, NV 89149 

[Property Address] 
THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN THE 
INTEREST RATE AND THE MONTHLY PAYMENT. THE NOTE LIMITS THE 
AMOUNT BORROWER'S INTEREST RATE CAN CHANGE AT ANY ONE 
TIME AND THE MAXIMUM RATE BORROWER MUST PAY. 

ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the 
Security Instrument, Borrower and Lander further covenant and agree as follows: 
A. INTEREST RATE AND MONTHLY PAYMENT CHANGES 

The Note provides for an Initial Interest rate Of 	5.625 	%. The Note provides 
for changes In the interest rate and the monthly payments, as follows: 
4. INTEREST RATE AND MONTHLY PAYMENT CHANGES 

(A) Change Dates 
The Interest rate I will pay may change on the first day of 	Nay, 2010 

and on that day every 	6th 	 month thereafter. Each date on which my interest 
rate could change is called a "Change Date." 

(B)The Index 
Beginrang with the first Change Date, my interest rate will be based on an Index, The 

"Index" is the average of interbank offered rates for six month U.S. dollar-denominated 
deposits in the London market ("LIBOR"), as published in The Wall Street Journal  . The most 
recent Index figure available as of the first business day of the month immediately 
preceding the month in which the Change Date occurs is called the "Current index." 

If the Index is no longer available, the Note Holder will choose a new index that is 
based upon comparable information. The Note Holder will give me notice of this choice. 

(C) Calculation of Changes 
Before each Change Date, the Note Holder will caloulate my now Interest rate by 

adding TWO AND ONE-QUARTER 	 percentage points 
2 .250 	%) to the Current Index. The Note Holder will then round the result of 

MULTISTATE ADJUSTABLE RATE RIDER - LIBOR SIX-MONTH INDEX (AS PUBLISHED 
IN THE WALL STREET JOURNAL ) Single Family - Fannie Mae Uniform Instrument 
Ca-838R (0402) Form 313,8 _1/01 
Page 1 of 3 
VMP Mortgage Solutions, Mo, 
(800)521-7291 II I 1111 
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this addition to the nearest one-eighth of one percentage point (0.125%). Subject to the 
limits stated In Section 4(0) below, this rounded amount will be my new Interest rate until 
the next Change Date. 

The Note Holder will then determine the amount of the monthly payment that would be 
sufficient to repay the unpaid principal that I am expected to owe at the Change Date In full 
on the Maturity Date at my new Interest rate In substantially equal payments. The result of 
this calculation will be the new amount of my monthly payment. 

(D) Llmtts on Interest Rate Changes 
The Interest rate I am required to pay at the first Change Date will not be greater than 

11.625 	 % or less than 	2.250 	%. Thereafter, my interest rate will 
never be Increased or decreased on any single Change Date by more than 
TWO & 00/100 	 percentage points 

2.00 	%) from the rate of Interest I have been paying for the preceding 
6 months. My Interest rate will never be greater than 	 3.1.625 	%. 

(E) Effective Date of Changes 
My new interest rate will become effective on each Change Date. I will pay the amount 

of my now monthly payment beginning on the first monthly payment date after the Change 
Date until the amount of my monthly payment changes again. 

(F) Notice of Changes 
The Note Holder will deliver or mail to me a notice of any changes in my Interest rate 

and the amount of my monthly payment before the effective date of any change. The notice 
will include Information required by law to be given to me and also the title and telephone 
number of a person who will answer any question I may have regarding the notice. 
B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER 
Uniform Covenant 18 of the Security Instrument is amended to read as follows: 

Transfer of the Property or a BenefIcIal Interest In Borrower. As used In 
this Section 18, Interest in the Property" means any legal or beneficial interest In 
the Property, Including, but not limited to, those beneficial Interests transferred in a 
bond for deed, contract for deed, installment sales contract or escrow agreement, 
the Intent of which is the transfer of title by Borrower at a future date to a 
purchaser. 

If all or any part of the Property or any Interest in the Property is sold or 
transferred (or If 'Borrower Is not a natural person and a beneficial Interest in 
Borrower Is sold or transferred) without Lenders prior written consent, Lender may 
require immediate payment in full of all sums secured by this Security Instrument. 
However, this option shall not be exercised by Lender it such exercise is prohibited 
by Applicable Law. Lender also shall not exercise ihls option if: (a) Borrower 
causes to be submitted to Lender Information required by Lender to evaluate the 
intended transferee as if a new loan were being made to the transferee; and (b) 
Lender reasonably determines that Lender's security will not be Impaired by the 
loan assumption and that the risk of a breach of any covenant or agreement In this 
Security Instrument is acceptable to Lender. 

To the extent permitted by Applicable Law, Lender may charge a reasonable 
fee as a condition to Lender's consent to the loan assumption. Lender also may 
require the transferee to sign an assumption agreement that is acceptable to 
Lender and that obligates the transferee to keep all the promises and agreements 
made in the Note and in this Security Instrument. Borrower will continue to be 
obligated under the Note and this Security Instrument unless Lender releases 
Borrower In writing. 
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If Lender exercises the option to require immediate payment In full, Lender 
shall give Borrower notice of acceleration. The notice shall provide a period of not 
less than 30 days from the date the notice Is given In accordance with Section 15 
within which Borrower must pay all sums secured by this Security Instrument. If 
Borrower falls to pay these sums prior to the expiration of this period, Lender may 
invoke any remedies permitted by this Security Instrument without further notice or 
demand on Borrower. 
BY SIGNING BELOW, Borrower accept:3 and agrees to the terms and covenants 

contained in thia-Adiustable-Rate Rider. 

	

(Seal)   (Seal) 
-Borrower 	 -Borrower 

	(Seal) 	 (Seal) 

	

-Borrower 	 -Borrower 

— (Seal) 	(Seal) 
-Borrower 	 -Borrower 

_ (Seal) 	(Seal) 
-Borrower 	 -Borrower 
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INTEREST ONLY ADDENDUM 
TO ADJUSTABLE RATE RIDER 

THIS ADDENDUM is made this 2 latday of April 	, 	2005 , and is incorporated into and intended 
to form a part of the Adjustable Rate Rider (the "Rider") dated the same date as this Addendum executed by the 
undersigned and payable to FIRST HORXZON HOME LOAN CORPORATION 

TIDS ADDENDUM supereedes Section 4(C) of the Rider. None of the other provisions of the Rider are changed 
by this Addendum. 

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES 
(C) Calculation of Changes 

Before each Change Date, the Note Holder will calculate my new interest rate by adding 
TWO ANN ONE -QUARTER 	 percentage points ( 2 • 250 	%) to the Current Index. 

The Note Holder will then round the result of this addition to the nearest one-eighth of one percentage 
point (0.125%). Subject to the limits stated in Section 4(D), this rounded amount will be my new interest 
rate until the next Change Date. 

During this Interest Only Period, the Note Holder wilt then determine the amount of the 
monthly payment that would be sufficient to repay accrued interest. This will be the amount of my 
monthly payment until the earlier of the next Change Date or the end of the interest Only Period unless I 
make a voluntary prepayment of principal during such period, If I make a voluntary prepayment of 
principal during the Interest Only Period, my payment amount for subsequent payments will be reduced 
to the amount necessary to pay interest on the lower principal balance. At the end of the Interest Only 
Period and on each Change Date thereafter, the Note Holder will determine the amount of the monthly 
payment that would be sufficient to repay in full the unpaid principal that I am expected to owe at the end 
of the Interest Only Period or Change Date, as applicable, in equal monthly payments over the remaining 
term of the Note. The result of this calculation will be the new amount of my monthly payment. After 
the end of the Interest Only Period, my payment amount will not be reduced due to voluntary 
prepayments. 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Addendum, 

Date 
	

Date 

Date 
	

Date 

Date 
	

Date 

1REDACTED 
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Order #30240344 
Investor No. REDACTED 

Assignment of Deed of Trust 

For value received, the undersigned corporation hereby grants, assigns, and transfers to 

The Bank of New York Mellon .f/kfa The Bank of New York, as Trustee for the holders of the 
Certificates, First Horizon Mortgage Pass-Through Certificates Series Fl-IAMB 2005-AA5, by First: 
Horizon Home Loans, a division of First Tennesdee Bank National Association, Master Serviodr, in 
its capacity as agent for the Trustee under the Pooling and Servicing Agreement 

All beneficial Interest under that certain Deed of Trust dated 412112005 executed by CATHERINE 
RODRIGUEZ, AN UNMARRIED WOMAN, as Trustor(s) to OLD REPUBLIC TITLE, as Trustee and 
recorded as Instrument No. 20060427-0003843, on 4127/2005, in Book X.XX, Page XXX of Official 
Records, in the office of the County Recorder of CLARK County, NV together with the Promissory Note 
secured by said Deed of Trust and also all rights accrued or to accrue under said Deed of Trust. 
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NV-10-351356-NF 
Page 2 

Signature 

Dated: 5 _ 24  _ cl op 
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, 
INC. AS NOMINEE FOR FIRST HORIZON HOME LOAN 
CORPORATION 

fpZ 

- 'Wanda Collier 
ASsiStant escretary 

TexAts:. 
State of 	  

County of 	Dallas 	)9. 

On 	"1,446  before me, 	 git11413 %/kik \ 
personalty knewn undersigned Notary Public, pereonally appeared 	.. 	arida  c 

to me (or proved to me on the basis, of sat isfactory evidence ) :te -be the°1pleier 
n(s) whose name(s) is/are subscribed to 

the within Instrument and acknowledged to ma that he/she/they executed the same In Mahar/their authoriked 
capacity(ies), and that by his/her/their signature(s) on the Instrument the person(s), or the entity upon behalf of which 
the person(s) acted, oxelauted the Instrument. 

SHERIAN HOPKINS 	

II Notary Publid, State of Takes k- 	Cormission Expires 
*  

July 06,  2013 
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Nataonstar 

03/20/2012 

CATHERINE RODRIGUEZ 
6845 SWEET PECAN ST 
LAS VEGAS, NV 89149-3040 

Sent Via Certified Mail 
7196 9006 9295 8655 0711 

Loan Number: 
Property Address: 
	6845 SWEET PECAN STREET 

LAS VEGAS, NV 89149 

Dear CATHERINE RODRIGUEZ : 

You are hereby provided formal notice by Nationstar Mortgage, LLC, the Servieer of the above-referenced 
loan, on behalf of First Tennessee Bank National Association, the Creditor to whom the debt is owed, that you 
are in default under the terms and conditions of the Note and Security Instrument (i.e. Deed of Trust, Mortgage, 
etc.), for failure to pay the required installments when due, 

This letter saves as further notice that Nationstar Mortgage, LLC intends to enforce the provisions of the Note 
and Security Instrument. You must pay the full amount of the default on this loan by the thirty-fifth (35th) day 
from the date of this letter which is 04/24/2012 (or if said date falls on a Saturday, Sunday, or legal holiday, 
then on the first business day thereafter). If you do not pay the full amount of the default, we shall accelerate 
the entire sum of both principal and interest due and payable, and invoke any remedies provided for in the Note 
and Security Instrument, including but not limited to the foreclosure sale of the property. If you received a 
bankruptcy discharge which included this debt, this notice is not intended and does not constitute an attempt to 
collect a debt against you personally; notice provisions may be contained within your mortla ge/deed of trust 
which notice may he required prior to foreclosure. 

You are hereby informed that you have the right to "cure" or reinstate the loan after acceleration and the right 
to assert in the foreclosure proceeding the non-existence of a default or any other defense you may have to 
acceleration and sale. 

As of 03/20/2012 the amount of the debt that we are seeking to collect is $36,242.41, which includes the 
sum of payments that have come due on and after the date of default 12/01/2009, any late charges, periodic 
adjustments to the payment amount (if applicable) and expenses of collection. Because of interest, late charges, 
and other charges or credits that may vary from day to day, or be assessed during the processing of this letter, 
the amount due on the day that you pay may be greater. Please contact Nationstar Mortgage, LLC at (888) 
480-2432 on the day that you intend to pay for the full amount owed on your account. This letter is in no way 
intended as a payoff statement for your mortgage, it merely states an amount necessary to cure the current 
delinquency. 

Please note, however, that your right to cure this default as referenced herein does not suspend your payment 
obligations. Pursuant to the terms of the Note, your 04/01/2012 installment is still due on 04/01/2012 (or if 
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said date(s) falls on a Saturday, Sunday, or legal holiday, then an the first business day thereafter). In addition, 
any subsequent advances made by the Servicer to protect their lien position must be added to the total amount 
necessary to cure the default. Please disregard this notice if a payment sufficient to cure the default has already 

been sent. 

A "CURE" or "Reinstatement Right" similar to that described in the prior paragraph may be available in many 

states, If, at any time, you make a written request to us not to be contacted by phone at your place of 
employment, we will not do so. If, at any time, you make a written request to us not to contact you, we will not 

do so, except to send statutorily and/or contractually required legal notice. 

Nationstar Mortgage, LLC would like you to be aware that if you are unable to make payments or resume 
payments within a reasonable period of time due to a reduction in your income resulting from a loss or 

reduction in your employment, you may he eligible for Homeownership Counseling. To obtain a list of HUD 

approved counseling agencies, please call (800) 569-4287 or by visiting 
hap://www.huci.gov/offices/hsg/sfh/hcc/hcs.cfm .  You may also contact the Homeownership Preservation 

Foundation's Hope hotline at (888) 995-HOPE (4673). 

Attention Servicemembers and dependents: The Federal Servicemembers' Civil Relief Act ("SCRA") and 

certain state laws provide important protections for you, including prohibiting foreclosure under most 

circumstances. If you are currently in the military service, or have been within the last nine (9) months, AND 

joined after signing the Note and Security Instrument now in default, please notify Nationstar Mortgage, LLC 
immediately, When contacting Nationstar Mortgage, LLC as to your military service, you must provide 

positive proof as to your military status. If you do not provide this information, it will be assumed that you are 

not entitled to protection under the above-mentioned Act. 

You are notified that this default and any other legal action that may occur as a result thereof may be reported 
to one or more local and national credit reporting agencies by Nationstar Mortgage, LLC. Nationstar 

Mortgage, LLC requests that all payments be made in certified funds, cashier's check or money order(s) 
payable to and mailed to Nationstar Mortgage, LLC at PO Box 650783, Dallas TX 75265-0783. You may 

contact Nationstar Mortgage, LLC at (888) 480-2432 should you have servicing questions regarding your 

account or by mail at 350 Highland Drive, Lewisville, TX 75067-4177. You may have options available to you 
to help you avoid foreclosure. Please contact Nationstar Mortgage, LLC's Loss Mitigation Department at (888) 
480-2432 or by visiting wwvv.nationstarmtg.com  for additional information and to see what options are 
available to you. 

The matters discussed herein are of extreme importance. We trust you will give them appropriate attention. 

Sincerely, 

Viviana Acosta 
Assigned Foreclosure Prevention Specialist 
Nationstar Mortgage, LLC 

(800)766-7751 ext. 6874 
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350 Highland Drive 
Lewisville, TX 75067 

Unless you notify us within 30 days after receiving this notice that you dispute the validity of 
this debt or any portion thereof, we will assume this debt is valid. If you notify us in writing 
within 30 days from receiving this notice that you dispute the validity of this debt or any 
portion thereof, we will obtain verification of the debt or obtain a copy of a judgment and mail 
you a copy of such judgment or verification. Upon your written request within thirty days 
after the receipt of this notice, we will provide you with the name and address of the original 

r. creditor, if the original creditor is different from the current creditor. 
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Kristin A. Schuler-Hintz, Esq., SBN 7171 
McCarthy & Holthus, LLP 
9510W. Sahara Ave., Suite 110 
Las Vegas, NV 89117 
Phone 855-809-3977 
Fax (866) 339-5691 

4 Email NVJud@McCarthyliolthus. com  
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: Electronically Filed 
04/29/2013 04:35:47 PM 

CLERK OF THE COURT 

IN THE EIGHTH.  JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CLARK 

THE BANK OF NEW YORK MELLON 	) Case No. A-12-661I79-C 
F/KJA. THE BANK OF NEW YORK AS 	) 
TRUSTEE FOR THE HOLDERS OF THE ) Dept. No. XXXI 
CERTIFICATES,.F1RST HORIZON 	) 
MORTGAGE PASS- 	 ) 
THROUGH CERTIFICATES SERIES 	) MOTION FOR SUMMARY JUDGMENT 
PRAMS 2005-AA5, BY FIRST HORIZON ) 
HOME LOANS, A DIVISION OF FIRST ) 
TENNESSEE BANK NATIONAL MASTER ) 
SERVICER,11■1 ITS CAPACITY AS AGENT ) 
FOR THE TRUSTEE UNDER THE ) 
POOLING AND SERVICING GREEMENT, ) 

.) 
Plaintiff, 	 ) 

) 
) 

CATHERINE RODRIGUEZ; DOES I—X; and ) 
ROES 1 -10 inclusive, ) 

) 
) 
) 
 ) 

COMES NOW Plaintiff, THE BANK OF NEW YORK MELLON F/KJA THE BANK OF 

NEW YORK AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST 

HORIZON MORTGAGE PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AA5, BY 

FIRST HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE 

POOLING AND SERVICING GREEME.  NT, by and through its attorneys, McCarthy & Holthus, 

LLP, and moves the Court for summary judgment in favor of Plaintiff. This Motion is brought 

pursuant to NRCP 56(b) based upon the assertion that there is no genuine issue of material fact. 

V. 

Defendants. 

28 

NV-11-478461 -IUD 

2365 



a, 11 
fI 	 ,P; 

13 

,076, 14 

Poi 	t 

 12 

15 _ g ...  
t.) 

MEMORANDUM OF POINTS AND AUTHORITIES 

16 

	

L FACTUAL BACKGROUND 

17 	Accompanying the filing of this Motion is an Affidavit signed by Lacy Reasons, Assistant 

18 Secretary of Nationstar Mortgage LLC, servicer for the Plaintiff ("Affidavit"). As set forth in the 

19 Complaint and in the Plaintiffs Affidavit, Plaintiff asserts that the following facts are not in 

20 dispute: 

Dated: April 29,2013 

June 	, 2013 at the hour of  9 am 

Christopher NI_ Hunter (NS13# 8127) 

, or as soon thereafter as may be heard. 

60,41)  

1 	This Motion is based upon this Notice, the attached Memorandum of Points and 

2 Authorities, and upon all pleadings and documents herein, as well as any argument that may be 

3 presented at the hearing of this, or any other motions/matters; the Court is requested to take 

4 judicial notice as appropriate. 

5 Dated: April 29, 2013 

6 
Christopher M7Hunter (NSB# 8127) 

7 
NOTICE OF HEARING ON MOTION 8 

9 
	PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion for 

10 Summary judgment on for Hearing' .  in Department XXXI on the 	4 	day of 

	

91 1. 	On or about April 21, 2005 Defendant, Catherine Rodriguez, executed a Note secured by a 

Deed of Trust on the real property 'commonly known as 6845 Sweet Pecan Street, Las Vegas, NV 

89149 ("Subject Property") for a loan currently in favor of Plaintiff. The Deed of Trust was 

recorded on April 27, 2005 in the official records of Clark County as document number 

20050427-0003843. A true and correct copy of the Note and Deed of Trust as attached as 

exhibits to the Plaintiff's Affidavit. 

	

27 2. 	Plaintiff is now, and at all times relevant to this action was the beneficial interest holder 

28 II under the Deed of Trust. Plaintiff is entitled to enforce the Note and Deed of Trust. 

NV-11-478461-RJD 
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1 3. 	Plaintiff has defaulted under the terms of the Note and Deed of Trust. The default began 

2 with the failure to make the monthly payments of $1,436.28 commencing on December 1, 2009 

3 and has continued to the present. 

	

4 4. 	The Deed of Trust provides, that, if the Trustor defaults in paying any indebtedness 

5 secured by the Deed of Trust, or in the performance of temi of the subject agteement or Deed of 

6 Trust, the entire principal and interest with all advances and fees and costs secured by the Deed of 

7 Trust, Will upon notice to the Borrower, become immediately due and payable. 

8 5.. ,. Plaintiff sent an acceleration leftet on March 20, 2012 declaring all sums inunediately due 

9 and payable and accelerated the loan. 

	

10 6. 	Plaintiff filed this action on May 3, ,2012. Defendant has not raised any material facts 

which would preclude entry of 'summary judgment in favor of Plaintiff. 

	

7. 	All exhibits referenced herein are attached to this Motion or the Affidavit. Plaintiff 

respectfully requests judicial notice of the deed of trust, as well as the other exhibits. NRS 

47.130; NRS 47.150; Jury v. Bennight, 91 Nev. 763, 766, 542 P.2d 1400, 1403 (1975). All 

recorded exhibits hereto should be judicially noticed because they are a public record in the Clark 

County Recorder's office. 

IL PLEADING STANDARD 

18 	Summary Judgment is appropriate and is authorized by NRCP 56 when no genuine issue 

19 remains for trial.' Summary Judgment is available to resolve issue of law where the facts are not 

20 in dispute.2  

21 	Nevada Rule of Civil Procedure 56 (a) allows a claimant party to move the Court for 

22 Summary Judgment at any time. 3  Summary Judgment is appropriate when the moving Party is 

23 entitled to judgment as a matter of law, and there are no genuine issues remaining for trial. 

24 Shepard v. Harrison, 100 Nev. 178 (1984). The purpose of Summary Judgment is to avoid 

25 unnecessary trials when they would serve no useful purpose, because there is no real dispute 

26 

27 

28 

Shepard v. Harrison 100 Nev. 178, 678 P.2d 670 (1984); Pacific Pool Constr. Co. v. McClain',s.  Concrete, Inc. 101 
Nev. 557, 706 P.2d. 849 (1985). 
1 Molino v. Asher 96 Nev. 814, 618 P.2d 878 (1980). 
3  Cummings v. City of Las Vegas Mun. Corp. 88 Nev. 479,499 P.2d. 650 (1972). 
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1 about the facts of the case. Short v. Hotel Riviera, Inc., 79 Nev. 94 (1963). The Summary 

2 Judgment procedure is not to decide any issue of fact which may be presented, but to discover if 

3 any real issue of fact exists. Dougherty v. Wabash Lift Ins. Co., 87 Nev. 32 (1971). The function 

4 of the Summary Judgment proceeding is not to test the legal sufficiency of the complaint to state a 

5 claim. Force v. Peccole, 74 Nev. 64, (1958). Rather, it is to pierce the pleadings and to test 

6 whether, under the uncontroverted facts, one party is entitled to judgment as a matter of law. 

• 7 Nev.R.Civ.P. 56(c). The moving party bears the initial burden of establishing the nonexistence of 

any genuine issue of material fact. Pacific Pools Constr. Co. V. McClain 's Concrete, Inc. 101 

9 Nev. 557 (1985). 

.10 	Once the moving party has met its burden, an adverse party may not rest upon the mere 

5: 11 allegations or denials of the adverse party's pleadings, but the adverse party's response, by 

5 12 affidavits or as otherwise provided in this rule, must set forth specific facts demonstrating the 

13 existence of a genuine issue for trial. Nev.R.Civ.P.56(e). When this rule speaks of a "genuine" 
Ot6P•dt: 
.,3r4 grit:, 14 issue of material fact, it does so with the adversary system in mind. The word "genuine' has moral 

Nis:g 15 overtones; it does not mean a fabricated issue. Aldabe v, Adams, 81 Nev. 280, 402 P.2d 34 
gl 

16 (1965). In addition, the adverse party must come forward with documentation admissible in c.) 
17 evidence in the form of specific facts to show the existence of a genuine issue of material fact; 

18 otherwise the court is required to enter judgment according to the law. Nev.R.Civ.P.56(e); 

19 Posadas v. City of Reno, 109 Nev. 448, 452 (1991). Conclusory statements along with general 

20 allegations do not create an issue of material fact. Michaels v. Sudeck, 107 Nev.332 (1991). Not 

.21 only must the party opposing the motion set forth specific evidence, that evidence must be 

22 admissible as well. Posadas v. City of Rena, 109 Nev. 448, 452 (1991). The opposing party is not 

23 entitled to build a case on the gossamer threads of whimsy, speculation and conjecture. Collins v. 

24 Union Fed. Say. & Loan Ass'n, 99 Nev. 284, 662 P.2cl 610 (1983). 

25 M. LEGAL ARGUMENT 

26 	Plaintiff is the holder of the first mortgage on the property commonly known as 6845 

27 Sweet Pecan Street, Las Vegas, NV 89149. As alleged in the Complaint, and admitted in the 

28 answer filed by Defendant, Defendant signed a Note in the principal amount of $269,000.00, 
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1 which was secured by a Deed of Trust recorded on April 27, 2005. The Note and Deed of Trust 

2 were subsequently assigned to Plaintiff, the party entitled to enforce the Note and Deed of Trust. 

	

3 	Defendant paid the installments of principal and interest which became due under the Note 

4 and Deed of Trust through December 1, 2009. Defendant has not made payments that have come 

5 due on or after December 1, 2009. 

	

6 	The attached payment history is provided to support the assertion that Defendant is in 

default under the terms of the Note and Deed of Trust. The payment history shows that no 

payments have been made on the property since December 1, 2009. According to the payment 

history, Defendant is currently due for all payments commencing December 1, 2009 to the 

present. As such, Plaintiff declared all sums under the Note and Deed of Trust immediately due 

and payable and accelerated all sums due in December 1, 2009. 

Under the terms of the Note, admittedly signed by Defendant, if the default is not cured on 

or before' the date specified in the note of acceleration, Lender at its option, may invoke the power - 

of sale, including the right to accelerate full payment of the Note, and any other remedies 

permitted by Applicable Law. Plaintiff therefore seeks a judicial declaration that -it is entitled to 

foreclose on its interest in the property. 

The material issue of fact in a foreclosure claim is whether the trustor is in default at the 

18 time of foreclosure. There cannot be a wrongful foreclosure when the borrower is in default and 

19 the foreclosing party is entitled to enforce the Note and Deed of Trust as is Plaintiff herein. An 

20 action for the tort of wrongful foreclosure will only lie if the trustor or mortgagor can establish 

21 that at the time the power of sale was exercised or the foreclosure occurred, no breach of 

22 condition or failure of performance existed on the mortgagor's or trustor's part which would have 

23 authorized the foreclosure or exercise of the power of sale. Collins v. Union Federal Savings and 

24 Loan Ass'n, 662 P.2d 610, 99 Nev. 284 (Nev. 1983). As Defendant is in default at the current 

25 time, Plaintiff is entitled to a judgment allowing it to exercise the power of sale under the terms of 

26 the Deed of Trust. 

	

27 	 CONCLUSION  

	

28 	There are no genuine issues of fact in dispute. As such Plaintiff respectfully requests: 
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1 
	

1. Plaintiff shall receive an. Order and Judgment against Defendant Catherine Rodriguez, 

	

2 
	

for the minimum sum of $269,000_00, plus all post-filing costs and attorney's fees, and 

	

3 
	

interest from December 1, 2009, until paid in. full, plus post-judgment interest on costs 

	

4 	and attorney's fees from the date each was due until paid in full, for its costs incurred 

	

5 
	

herein, including post-judgment costs, for its attorney's fees, including post-judgment 

	

6 	attorney's fees, pursuant to the terms of the Note and Deed of Trust, 

	

'7 
	

2. Plaintiff shall receive an Order and Judgment that the Deed of Trust be foreclosed and 

	

8 
	

directing a sale of the encumbered property and application of the proceeds of sale as 

	

9 	provided in NRS 40.462 in satisfaction of the judgment herein; 

	

10 
	

3. For immediate possession of the property following the sale; 

4. That the sums prayed for and alleged to be 'secured by the Property are secured and 

that the Deed of Trust is a valid lien on the Property described in the Complaint and on 

the.  whole thereof, and on the rents, issues, and profits of the Property, and all 

buildings and improvement thereon and fixtures attached thereto as used in connection 

with the Property; 

5. That the Deed of Trust be declared superior to any right, title, interest, lien, equity or 

estate of the Defendants; 

	

18 
	

6. That the Defendants, and all persons claiming by, through or under them, or any of 

	

19 
	

them, be foreclosed of and forever barred from any and all tight, title, claim, interest, 

	

20 	or lien in or to the Property or with respect thereto except such rights of redemption as 

	

21 
	

they may have by law; 

	

22 
	

7. That Plaintiff is granted any further relief in satisfaction of the judgment as may be 

	

23 	 permitted under Nevada law; 

	

24 
	

8. That Plaintiff is entitled at its discretion to the appointment of a receiver to protect the 

Property from neglect and waste during the pendency of this action and to collect any 

	

26 	rents to which any Defendants would be entitled; 

27 

28 
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1 	9. That if the proceeds of the sale do not satisfy Plaintiffs' judgment in full, the Plaintiff 

may amend its complaint to include a deficiency judgment against Defendant, 

Catherine Rodriguez for the remaining sums due and; 

10. For such other and further relief as the court deems just and appropriate in the 

circumstances. 

Dated: April 29, 2013 	 McCarthy & Holthus, LLP 

By: Christopher M. Hunter(NSB# 8127) 

CERTIFICATE-OF SERVICE  

On April 30, 2013 I served the foregoing documents described as MOTION FOR 

SUMMARY JUDGMENT, on the following individuals by depositing true copies thereof in the 

United States mail at Las Vegas, Nevada, enclosed in a sealed envelope, with postage paid, 

addressed as follows: 
Via US Mail 

Tara Newberry Esq. 
7854 W. Sahara Ave 
Las Vegas, NV 891.17 
Attorney for defendant Catherine Rodriguez' 

declare wider penalty of perjury wider the laws of the United States of America 
that the foregoing is true and correct. 

/s/Christina Reeves 

An Employee of McCarthy & 
Holthus, LLP 
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Elecironically Filed 

05/17/2013 09:45:00 AM 

OMSJ 
Venicia Considine, Esq. 
Nevada Bar No: 11544 
LEGAL AID CENTER OF 
SOUTHERN NEVADA, INC. 
800 S. Eighth Street 
Las Vegas, NV 89101 
Telephone: (702) 386-1070 x 159 
Facsimile: (702) 388-1642 
vconsidine(iMacsn.org  

Tara D. Newberry 
Nevada Bar No.: 10696 
CONNAGHAN NEWBERRY LAW FIRM 
7854 West Sahara Avenue 
Las Vegas, NV 89117 
Telephone: (702) 608-4232 
Facsimile: (702) 946-1380 
tnewberry@enlawlv.com  
Attorneys for Defendant Catherine Rodriguez 

THE BANK OF NEW YORK MELLON 
F/KJA THE BANK OF NEW YORK AS 
TRUSTEE FOR THE HOLDERS OF THE 
CERTIFICATES, FIRST HORIZON 
MORTGAGE PASS-THROUGH 
CERTIFICATES SERIES FHAMS 2005-AA5, 
BY FIRST HORIZON HOME LOANS, A 
DIVISION OF FIRST TENNESSEE BANK 
NATIONAL MASTER SERVICER, IN ITS 
CAPACITY AS AGENT FOR THE 
TRUSTEE UNDER THE POOLING AND 
SERVICING AGREEMENT, 

Plaintiff, 
VS. 

CATHERINE RODRIGUEZ, REPUBLIC 
SERVICES; CITY OF LAS VEGAS; DOES I- 
X, and ROES I-X, inclusive. 

28 	 Defendants. 
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CLERK OF THE COURT 

Case No.: A-12-661179-C 
Dept No.: XXXI 

DEFENDANT'S OPPOSITION 
TO PLAINTIFF'S 
MOTION FOR 
SUMMARY JUDGMENT 

Hearing Date: June 4, 2013 
Hearing Time: 9:00 am 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
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DEFENDANT'S OPPOSITION TO PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT 

COMES NOW Defendant, CATHERINE RODRIGUEZ, (hereinafter "the Defendant"), 

by and through her undersigned counsel Venieia 0. Considine, Esq., of the LEGAL AID 

CENTER OF SOUTHERN NEVADA, INC., and Tara D. Newberry of CONNAGHAN 

NEW13ERRY LAW FIRM, and submits this Opposition to Defendant's Motion for Summary 

Judgment (hereinafter, the "Opposition"). Plaintiff's Opposition is made pursuant to NRCP 56, 

NRCP 11, the Memorandum. of Points and Authorities outlined below, as well as the Exhibits 

attached hereto. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 	INTRODUCTION 

Plaintiff, THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK 

AS TRUSTEE FOR THE HOLDERS OF THE CERTIFICATES, FIRST HORIZON 

MORTGAGE PASS-THROUGH CERTIFICATES SERIES FHAMS 2005-AM, BY FIRST 

HORIZON HOME LOANS, A DIVISION OF FIRST TENNESSEE BANK NATIONAL 

MASTER SERVICER, IN ITS CAPACITY AS AGENT FOR THE TRUSTEE UNDER THE 

POOLING AND SERVICING AGREEMENT (hereinafter, "Plaintiff"), has filed a Motion for 

Summary Judgment (hereinafter, the "Motion") alleging that "there is no genuine issue of 

material fact.' 411  In her Opposition, Defendant will demonstrate that there are genuine issues of 

material fact as to (1) whether Plaintiff is entitled to enforce the Note and Deed of Trust and (2) 

whether Plaintiff has a valid security interest. 

DEFENDANT'S STATEMENT OF UNDISPUTED AND DISPUTED FACTS 

Defendant provides the following response to Plaintiff's "1. Factual Background" 

Eli See Plaintiff's Motion, Pg. 1, line 27, filed herein on April 29, 2013. 
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commencing on page 2 of Plaintiff's Motion: 

1. Partially admitted in that Defendant executed a Note and Deed of Trust for the 6845 
Sweet Pecan Street, Las Vegas, NV 89149 property (hereinafter, "Subject Property") and 
partially controverted by Defendant's Statement of Facts `)1 1 (No true and correct copies 
of the Note). 

2. Controverted by the Defendant's Statement of Facts ¶ 2-4. (Plaintiff was not beneficial 
interest holder at the time of the bankruptcy) 

3. It is not possible for this to be an undisputed fact, as Plaintiff appears to misstate it 
argument. However, if Plaintiff intended to claim Defendant defaulted, this 
controverted by the Defendant's Statement of Facts IN 2-4. (Plaintiff did not default 
unsecured debt was discharged in bankruptcy) 

4. Partially admitted in that those were the terms of the Deed of Trust and controverted in 
Defendant's Statement of Facts ill 2-4. (Debt was discharged in bankruptcy) 

5. Admitted. 

6. Partially admitted in that Plaintiff filed original Complaint in May 2012 and controverted 
in Defendant's Statement of Facts In 1.2. (Defendant raised material facts at issue.) 

7. Controverted by the Defendant's Statement of Facts 1-12. (Endorsements are no 
recorded, etc...) 

STATEMENT OF FACTS 

1. Defendant, Catherine Rodriguez, obtained a mortgage from First Horizon Home Loan 

Corporation on April 22, 2005 to purchase her home at 6845 Sweet Pecan Street, Las Vegas, 

Nevada 89149. Defendant signed an Adjustable Rate Note, Interest Only Addendum to 

Adjustable Rate Note, and. Deed of Trust to lender First Horizon Home Loan Corporation. See 

Plaintiff's Amended Complaint, Exhibit 1. 

2. Defendant filed a Chapter 7 bankruptcy in the District of Nevada (Las Vegas) on May 20, 

2008. See Exhibit A. 

3. Defendant listed First Horizon Home Loan Corporation. as a Creditor Holding Secured 

Claim and noticed First Horizon of the bankruptcy. See Exhibit B. Defendant also indicated in 

3 
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4 

1 her Statement of Intention that the property was claimed as exempt and the lien was to be 

2 avoided. See Exhibit C. 

	

3 
	

4. Defendant was discharged from the bankruptcy on December 1, 2008. See Exhibit D. 

	

4 	5. A Notice of Breach and Default and of Election to Cause Sale of Real Property Under 

5 
Deed of Trust was recorded with the Clark County Recorder's Office on March 18, 2010. See 

6 
7 Exhibit E. The Notice lists Mortgage Electronic Registration Systems, Inc (hereinafter, 

8 "MERS") as Nominee for First Horizon Home Loan Corporation as holder of the obligation. Id. 

	

9 
	

6. Defendant elected to participate in the Nevada Foreclosure Mediation Program in on 

10 April 13, 2010. See Exhibit F. 
11 

	

12 
	7. On June 16, 2010, MERS recorded an Assignment of the Deed of Trust with the Clark 

13 County Recorder's Office, See Exhibit G. The Assignment was dated and notarized May 24, 

14 2010. Id. The document assigns 141 beneficial interest under that certain Deed of Trust" to 

15 The Bank of New York Mellon from MERS. Id. 

	

16 	
8. The mediation took place on July 17, 2010, and at the time the servicer of my loan was 

17 
18 MetLife. The mediator determined that MetLife did not provide the required documents 

	

19 
	according to the rules, and issued a mediator's statement reflecting the deficiencies. 	Sec 

20 Exhibit H 1  

	

21 	9. On August 3, 2010, Defendant was sent a letter from First Horizon Home Loans 

22 
indicating that they coul.d offer a trial modification, but offered a payment that was higher than 

23 
24 what Defendant had previously paid.. See Exhibit I. The document only gave Defendant until 

25 August 15, 201.0 to accept the trial modification.. Id. The correspondence confused Defendant 

26 because at mediation Met Life Home Loans claimed to own the loan. See Exhibit J. 

27 

28 622878-j in the Eighth Judicial District Court County of Clark State of Nevada. 
Mediator's Statement was attached as Exhibit 4 to Petition for Judicial Review filed by MetLife in Case No. A-10- 

4 
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10. On August 11, 2010, before the deadline to accept the trial modification had expired, 

MetLife Home Loans filed a Petition for Judicial Review Case No. A-10-6228784, requesting a 

certificate of completion to foreclose on Defendant's property. See Exhibit K. 

11. Judge Moseley denied MetLife's request and found in Defendant's favor at a hearing on 

September 16, 2010. See Exhibit L. Defendant was present at th.e hearing when the Honorable 

Judge Donald Mosley determined that MetLife had acted in bad faith and ordered that the Letter 

of Certification would not issue. See Exhibit J and Exhibit L. 

12. Sometime after March 21, 2011 another Breach and Election to sell was posted on 

Defendant's property and she again elected to participate in the Foreclosure Mediation Program, 

Another Nevada Foreclosure Mediation was held on October 6, 2011. See Exhibit J. 

13. A copy of the Note with a copy of an undated endorsement was supplied at this 

mediation. See Exhibit M. The endorsement states, "Pay to the Order of Nationstar Mortgage 

LLC, Id. 

14. The Amended Complaint in this filing includes a copy of the Note with a copy of an 

undated endorsement. See Plaintiff's Amended Complaint, Exhibit 1. 

15. This version of the endorsement is exactly the same except the endorsement is now in 

blank; "Nationstar Mortgage LLC" is missing. Id. 

16. Defendant filed her Answer to Plaintiff's Amended Complaint on February 15, 2013, 

asserting various denials and defenses, raising material issues of fact to be determined by the 

trier of fact in this case, a Nevada jury. 

IV. STANDARD OF REVIEW 

Regarding a Motion for Summary Judgment, NRCP 56(c) states in relevant part, "[t]he 

judgment sought shall. be  rendered forthwith if the pleadings, depositions, answers to 
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interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment as 

matter of law." (Emphasis added). "Summary judgment is only appropriate if the pleadings an 

other evidence on file, viewed in a light most favorable to the nonmoving party, demonstrate that 

no genuine issue of material fact remains in dispute and the moving party is entitled to judgment 

as a matter of law." Schmidt v. Washoe County, 123 Nev. Adv. Rep. 16, 159 I?.3d 1.099, 1103 

(2007) (citing Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005); overruled 

on other grounds by Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. Adv. Rep. 21, 181 P.3d 

670, 672 (2008)). 

"Summary judgment is appropriate if, after viewing the record before the [court] in the light 

most favorable to the nonmoving party, 'no genuine issue of material fact exists, and the moving 

party is entitled to judgment as a matter of law.' Whether an issue of fact is material is 

controlled by the substantive law at issue in the case, and a factual dispute is genuine if 'the 

evidence is such that a rational trier of fact could return a verdict for the nonmoving 

party." Maven Management v. Mt, Falls Acquisition Corp. 124 Nev. Adv. Rep. 67, 191 P.3d 

1189, 1192 (2008) (citing Wood v. Safeway, Inc, 121 Nev. 724, 729, 121 P.3d 1026, 1029 

(2005)). "A party is entitled to a trial when there is the slightest doubt as to any material facts." 

Dennison v. Allen Group Leasing Corp., 110 Nev. 181, 184, 871 P.2d 288, 290 (1994) (citing 

Walker v. American Bankers Ins., 108 Nev. 533, 536, 836 P.2d 59, 61 (1992)). 

To prevail on its Motion for Summary Judgment, Plaintiff must demonstrate that there is n 

genuine issue of material fact, even if all the pleadings and evidence on file are viewed in the 

light most favorable to Defendant. Plaintiff has failed to meet this burden, and the court should 

deny the instant motion or in the alternative stay this court's ruling until the Nevada Suprem 
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1 
Court issues a ruling in the question certified by the Honorable Bruce A.. 'Markell In re Bryce L. 

2 Montierth and Maile L. Montierth, BK-S-11-27788-BAM, and until Defendant has had an 

3 opportunity to conduct discovery, as set forth below. 

	

4 	
V. 	ARGUMENT 

5 
Due to the severe inconsistencies between Plaintiffs list of "Undisputed Facts" and 

6 

7 Defendant's evidence attached. hereto, there are genuine issues of material fact in this case. 

	

8 
	

Defendant filed. bankruptcy in 2008. At that point, MERS was the beneficiary of the Deed of 

9 Trust. Due to the inconsistent and undated endorsement stamps, it is unclear who held. the Note. 

10 MFRS did not assign the Deed of Trust until May 2010, nearly two years after the bankruptcy 
11 
12 discharge. 

	

13 
	The Nevada Supreme Court has held that when "MERS is the named beneficiary and a 

14 different entity holds the promissory note, the note and the deed. of trust are split." Edelstein v. 

15 Bank of New York Mellon, 286 P.3d 249, 252 (Nev. 2012). Defendant argues the Note and Deed 

16 
of Trust were split at the time of the bankruptcy filing because MERS was the named beneficiary 

17 
18 to the Deed of Trust and a separate entity held the promissory note. The attempt to reunify the 

19 Note with the Deed. of Trust occurred after the discharge of the bankruptcy. Bank of New York 

20 Mellon did not hold a security interest at the time of the bankruptcy. The holder of Note at the 

21 time of the bankruptcy held an unsecured obligation, which was then discharged. 
22 

The Bank of New York Mellon. cannot foreclose because the obligation under the note was 
23 
24 unsecured at the time of the bankruptcy filing. The deed of trust was held by a separate entity. 

25 The note was discharged and the deed of trust was satisfied. 

	

26 
	

The Court further concluded, "such separation is not irreparable or fatal to either the 

27 promissory note or the deed of trust, but it does prevent enforcement of the deed of trust through' 
28 
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foreclosure unless the two documents arc ultimately held by the sarn.e party." Id at 260, quoting 

Cervantes v. Countrywide Home Loans, Inc., 656 F.3d 1034, 1039 (9 th  Cir. 2011). In this 

situation, the note and deed of trust cannot be reunified because note was discharged with other 

unsecured debt and the deed of trust was satisfied, The documents cannot be held by the same 

party and therefore foreclosure is not an option. 

Further, this question was certified to the Supreme Court by Bankruptcy Court Judge Bruce 

8 Markell on March 1, 2013. In re Bryce L. Montierth and Maile L. Montierth, BK-S-11-27788- 

BAM. See Exhibit N. Judge Markell requested the Nevada Supreme Court to answer what 

happens when the note and deed of trust remains split at the time of foreclosure, Id at 1. In In re 

Montierth, the debtors signed a promissory note and deed of trust in 2005. Id at 1.2 The deed 

of trust names MERS as the beneficiary. Id at 2. The Note was later negotiated to Deutsche 

Bank National Trust Company as Trustee for a mortgage pool trust. Id. The Montierths elected 

to participate in the Nevada Foreclosure Mediation Program. after Deutsche Bank initiated 

foreclosure. Two mediations followed with no resolution2  and the Montierths filed a Chapter 13 

bankruptcy. Id. When the bankruptcy was filed, Deutsche Bank held the note and MERS was 

the beneficiary of the deed of trust. Id. An assignment from MERS to Deutsche Bank occurred 

after the filing of the bankruptcy. Id. The Nevada Supreme Court then published its Edelstei 

decision. Judge Markell points out the issue of whether and how a creditor can reunify a deed o 

trust and a promissory note. Id at 7. In re Moritierth speaks to an issue during the pendency o 

the bankruptcy. Defendant's situation is slightly different. 

Defendant signed a note and deed of trust which were then split, the note going to an 

unknown entity and the MERS becoming the beneficiary of the deed. of trust. In. 2008, 

2  At a subsequent Petition for Judicial. Review, the court found that. Deutsche Bank has not acted in good faith at the 

mediation, Id at 2. 

8 

Ex 15 fl'a offloco 

2380 



9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I Defendant filed bankruptcy, listing the mortgage debt. Defendant was discharged. Defendant 

2 elected to participate in the Nevada Foreclosure Mediation program. After foreclosure was 

3 initiated and after Defendant elected mediation, MERS assigned the Deed of Trust to Bank of 

4 New York Mellon. Multiple non-judicial foreclosure attempts initiated by different servicers and 

5 
6 resulting mediations deemed unsuccessful with regard to Defendant's loan pre-date this matter. 

7 Now, Bank of New York Mellon is attempting to judicially foreclose on Defendant because it 

8 has been unable to receive a certificate of completion from the Foreclosure Mediation Program 

as a direct result of an inability to show a proper chain of title, and an enforceable security' 

interest. Plaintiff is attempting to circumvent the pivotal foundation of litigation: standing. 

Currently, there is no answer from the Supreme Court on the question of reunification of the 

note and deed of trust post bankruptcy filing. Until the Nevada Supreme Court responds to 

Judge Markell's certified question, this court must stay any ruling on this matter, as the outcom 

of the case may have a direct impact Defendant's property rights, 

Furthermore, Defendant has presented sufficient evidence to demonstrate that there is 

genuine issue of material fact as to who is actually entitled to enforce the alleged note and 

security interest, despite the outcome of In re Montierth. In repeated non-judicial foreclosur 

attempts, various entities have claimed to be the holder of the note and the true party in interest. 

The Petition for Judicial review referenced herein named "MetLife Home Loans" as the tru 

party in interest, the Note produced at the October 2011 mediation alleges that Nationstar is th 

true party in interest and Plaintiff in this case claims it is the true party in interest attaching ye 

another variation of the note to an Amended Complaint and this motion. The various "copies" o 

the original note are inconsistent and unreliable. 

3  There were document deficiencies at each of the mediations. 
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10 

Should the Court be inclined to grant Plaintiffs Motion for Summary Judgment, Defendant 

would request a stay on ruling until discovery is conducted in this matter pursuant to NRCP 

56(0. While Defendant believes the foregoing sufficiently warrants a denial of Plaintiffs 

motion for summary judgment, in the alterative, would ask the court to continue its ruling on the 

motion until discovery has been conducted. Specifically, Defendant would need the opportunity 

to depose the person most knowledgeable for Plaintiff, as well as individuals identified in 

8 Plaintiffs exhibits, including Lacy Reasons who provided an Affidavit in Support of Plaintiffs 

Motion. Defendant should also be permitted to receive responses to requests for production of 

documents and answers to interrogatories regarding the issue of standing and ownership of the 

note. 

As stated by Plaintiff in her Affidavit attached hereto as Exhibit J, without conductin 

discovery in this case, Plaintiff cannot present by affidavit or produce evidence as to certain facts 

essential to justify, at least in part, an opposition to summary judgment regarding Plaintiff's 

alleged right to enforce the security instrument. Those facts, among others, are: 

(a) Who owned the note at the time the Bankruptcy Case was filed 

(b) Why there appears to be variations of endorsement on the note produced to date 

(c) Among other facts that may arise in the course of discovery to shed light on the legal  

questions in this matter. 

See (Plaintiff's Affidavit: Exhibit 3) 

"Where a party had not been dilatory in pursuing discovery and has demonstrated its 

diligence by requesting additional. time to obtain depositions, it was an abuse of discretion to 

deny their request at such an early stage in the proceedings." Ameritrade, Inc. v. First Interstate 

Bank, 105 Nev. 696, 782 P.2d 1318 (1989). Discovery has not even begun in this matter, in fact 

10 
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11 

1 Plaintiff has yet to file a notice of 1.6.1 conference pursuant to NRCP 16.1(b)(1.) or participate in 

2 discovery. Defense counsel has contacted Plaintiff's counsel regarding this issue and received a 

3 response "consider this {email} our 16.1" on May 3, 2013 Exhibit 0. No JCCR has been filed ,  

4 and Plaintiff has not provided Initial 16.1 disclosures. 

5 

	

6 
	Thus, there have been no opportunities for Defendant to depose witnesses or parties, or to 

7 propound discovery and even if the court is inclined to grant Plaintiff's motion, any ruling on th ' 

8 motion should be stayed until Defendant has the opportunity to conduct basic discovery that 

9 would further support Defendant's opposition to this motion and. would. be  likely to lead. to 

10 discoverable evidence for Defendant's use at trial. Most of the documents at issue in this mattet 

11 
12 are in the exclusive control of Plaintiff, and without discovery, Defendant is substantiall 

13 prejudiced in presenting an adequate defense to Plaintiff's Complaint. 

	

14 
	

VI. CONCLUSION 

	

15 	Defendant has shown genuine issues of material facts through the use of Plaintiff's own 

16 
conflicting documents. This is tru.e in that: 

17 

	

18 
	1. Defendant has brought to light numerous facts demonstrating that Plaintiff did not tak 

	

19 
	timely steps to reunify the mortgage documents prior to or during the Defendant' 

	

20 
	

bankruptcy; 

	

21 	2. Defendant has brought to light the issue presented to the Nevada Supreme Court; when 

22 

	

23 
	note and deed of trust are split at the time of the bankruptcy filing, the note is then 

	

24 
	unsecured and in accordance with bankruptcy code, thereby discharged. 

	

25 
	

3. if the bankruptcy is discharged, does the discharge bar reunification of the note and dee 

	

26 	of trust? 

	

27 	
4. Even if a secure interest survived the bankruptcy matter, who is actually the true party in 

28 
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1 
	interest and demonstrable right to foreclose? 

	

2 
	Based on the above, Defendant has met her burden to set forth specific facts that demonstrate 

3 the existence of a genuine factual issue. At a minimum, Defendant requests this case to be 

4 stayed pending the decision of the Nevada Supreme Court on the question presented by the 

5 
6 Honorable Bruce Markell and until Defendant has had an opportunity to conduct discovery. 

7 Further, Defendant is asking for leave to file an amended Answer in order to include all relevant 

8 facts and new counter claims based upon the evidence brought to light through Plaintiff's Motion 

9 for Summary Judgment. 

	

10 	
DATED this _16th 	day of May 2013. 

11 

12 

	

13 
	 Respectfully Submitted: 

	

14 
	

CONNAGHAN NEWBERRY 

15 

	

16 	 _/s/Tara D. Newberry 	 
TARA D. NEWBEIZRY, ESQ. 

	

17 
	

Nevada Bar No. 10696 

	

18 	 Las Vegas, Nevada 89117 
7854 W. Sahara Ave. 

Attorney for Defendants 19 
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CERTIFICATE OF SFR:VICE 

I HEREBY CERTIFY that on the  11  	dav of Nilay, 2013,1 servo.d a iruc and oorroot 

copy of the. foregoing DEFENDANT'S_OPPOSLFIONYO PLAINT114"8 MOTION FOR. 

SIIMMARY 

 

•1.1D7MENT .  pursuant NRCP 5.(b), by depositing -for mailing in the United 

Stato.s•Mail, 	p(mtuge fidly prepaid, an envdope contain 	ihe abovQ,.identifie:d cioctunont at 

Las Vegas, Nevada. addressed to the ibiloWitv,: 

9 

10 

11 

1.2 

14 

16 

17 

18 

19 

20 

21 

Mc:CAR 'THY 	OUTET.IS, Li.. P 
Y.ristin A. Schnkir-Hiruz.,..E„sil., 
9:,i10 W. Sahlara 	Suite 110. 
Las Vegus., NV. 89 1 - 1 

An EmplOyee cif 
(..ONNA0111,504 NEWBERRY 1.:A •W 

• „. , 

-11 
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Case 08-15209-Ibr Doc 6 Entered 05/21108 09:58:18 Page 1 of 3 

.. 	„ 	.. ,.. .......„ 	....... 	___, ...... 
UNITED STATES BANKRUPTCY COURT District of Nevada 

Notice of 
Chapter 7 Bankruptcy Case, Meeting of Creditors, & Deadlines 

A chapter 7 bankruptcy case concerning the debtor(s) listed below was filed on 5/20/08. 

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your Rights. 
All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below. NOTE: The staff of the 
bankruptcy clerk's office cannot give legal advice. Case documents may be viewed at www.nvb.uscourts.gov . 

Important Notice to Individual Debtors: Debtors who are individuals must provide government—issued photo identification and proof of 
social security number at the meeting of creditors. Failure to do so may result in dismissal of their case. 

See Additional Pages Reverse Side For Important Explanations and Notices 
Debtor(s)(name(s) used by the debtor(s) in the last 8 years, including married, maiden, trade, and address): 
CATHERINE ANN RODRIGUEZ 
6845 SWEET PECAN STREET 
LAS VEGAS, NV 89149 

Case Number: 
08-15209—lbr 
Judge: LINDA B. RIEGLE 

Social Security/Taxpayer ID/Employer 1D/Other Nos.: 
xxx—xx-9204 

Attorney for Debtor(s) (name and address): 
DONALD B. RANDLES 
8610 &EASTERN AVE. SUITE 19 
LAS VEGAS, NV 89123 
Telephone number: (702) 382-3335 

Bankruptcy Trustee (name and address): 
YVETTE WEINSTEIN 
6450 SPRING MN RI) #14 
LAS VEGAS, NV 89146 
Telephone number: (702) 364-8919 

Meeting of Creditors 
Date: June 23,2008 	 Time: 01:00 PM 

Location: 300 Las Vegas Blvd., South, Room 1500, Las Vegas, NV 89101 

Presumption of Abuse under 11 U.S.C. § 707(b) 
See "Presumption of Abuse" on reverse side. 

The presumption of abuse does not arise. 

Deadlines: 
Papers must be received by the bankruptcy clerk's office by the following deadlines: 

Deadline to File a Complaint Objecting to Discharge of the Debtor or to Determine Dischargeability of Certain Debts: 8/22/08 

Deadline to Object to Exemptions: 
Thirty (30) days after the conclusion of the meeting of creditors. 

Creditors May Not Take Certain Actions: 
In most instances, the filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the 
debtor's property. Under certain circumstances, the stay may be limited to 30 days or not exist at all, although the debtor can request the 
court to extend or impose a stay. If you attempt to collect a debt or lake other action in violation of the Bankruptcy Code, you may be 
penalized. Consult a lawyer to determine your rights in this case. 

Please Do Not File a Proof of Claim Unless You Receive a Notice To Do So. 

Creditor with a Foreign Address: 
A creditor to whom this notice is sent at a foreign address should read the information under "Do Not File a Proof of Claim at This Time" 
on the reverse side. 

Address of the Bankruptcy Clerk's Office: 
300 Las Vegas Blvd., South 
Las Vegas, NV 89101 
Telephone number: (702)388-6257 

For the Court: 
Clerk of the Bankruptcy Court: 

7 g Sciatt 

Mary A. Schott 

Hours Open: Monday — Friday 9:00 AM — 4:00 PM Date: 5/21/08 
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Case 08-15209-lbr Doc 6 Entered 05/21/08 09:58:18 Page 2 of 3 

Filing of Chapter 7 	A bankruptcy case under Chapter 7 of the Bankruptcy Code (title II, United States Code) has been filed in this court 
Bankruptcy Case 	by or against the debtor(s) listed on the front side, and an order for relief has been entered, 

Legal Advice 	The staff of the bankruptcy clerk's office cannot give legal advice. Consult a lawyer to determine your rights in 
this case. 

Creditors Generally 	Prohibited collection actions are listed in Bankruptcy Code §362. Common examples of prohibited actions include 

May Not Take Certain contacting the debtor by telephone, mail or otherwise to demand repayment; taking actions to collect money or 
Actions 	 obtain property from the debtor; repossessing the debtor's property; starting or continuing lawsuits or foreclosures; 

and garnishing or deducting from the debtor's wages. Under certain circumstances, the stay may be limited to 30 
days or not exist at all, although the debtor can request the court to extend or impose a stay. 

Presumption of Abuse If the presumption of abuse arises, creditors may have the right to file a motion to dismiss the case under § 707(b) of 

the Bankruptcy Code, The debtor may rebut the presumption by showing spacial circumstances. 

Meeting of Creditors 	A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor (both spouses 

in a joint case) must be present at the meeting to be questioned under oath by the trustee and by creditors. Creditors 
are welcome to attend, but are not required to do so. The meeting may be continued and concluded at a later date 
without further notice. 

Do Not File a Proof of There does not appear to be any property available to the trustee to pay creditors. You therefore should not file a 

Claim at This Time 	proof of claim at this time. If it later appears that assets are available to pay creditors, you will be sent another notice 

telling you that you may file a proof of claim, and telling you the deadline for filing your proof of claim. If this 
notice is mailed to a creditor at a foreign address, the creditor may file a motion requesting the court to extend the 
deadline. 

Discharge of Debts 	The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that you may 
never try to collect the debt from the debtor. If you believe that the debtor is not entitled to receive a discharge under 

Bankruptcy Code §727(a) or that a debt owed to you is not dischargeable under Bankruptcy Code §523(a)(2), (4), or 
(6), you must start a lawsuit by filing a complaint in the bankruptcy clerk's office by the "Deadline to File a 
Complaint Objecting to Discharge of the Debtor or to Determine Dischargeability of Certain Debts" listed on the 
front side. The bankruptcy clerk's office must receive the complaint and any required filing fee by that Deadline. 

Exempt Property 	The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and distributed 
to creditors. The debtor must file a list of all property claimed as exempt. You may inspect that list at the bankruptcy 
clerk's office. If you believe that an exemption claimed by the debtor is not authorized by law, you may file an 
objection to that exemption. The bankruptcy clerk's office must receive the objections by the "Deadline to Object to 
Exemptions" listed on the front side. 

Bankruptcy Clerk's 	Any paper that you file in this bankruptcy case should be filed at the bankruptcy clerk's office at the address listed 

Office 	 on the front side. You may inspect all papers filed, including the list of the debtor's property and debts and the list of 

the property claimed as exempt, at the bankruptcy clerk's office or at www.nvb.uscourts.gov . 

Creditor with a 	Consult a lawyer familiar with United States bankruptcy law if you have any questions regarding your rights in this 

Foreign Address 	MSC. 
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EXPLANATIONS 
(CONTINITED)  R(1A J'Ifyiriql FArm QA) (17/117A 

 

Trustee Information The United States Trustee has appointed the herein named person as interim trustee effective the date or filing as 
shown on page I of this form. The case is covered by a trustee's blanket bond, the original of which is on file with 
the court. 

The trustee may abandon property of the estate that is burdensome or is of inconsequential value and benefit to the 
estate without further notice of abandonment, pursuant to II U.S.C. Section 554(a). Further notice will be provided 
upon request only. Any non—exempt property scheduled, but not administered at the time of closing of a case will be 
deemed abandoned pursuant to 11 U.S.C. Section 554(c). 

Please note that the trustee may use, sell or lease all non—exempt property of the estate which has an aggregate value 
of less than S2,500 WITHOUT FURTHER NOTICE TO CREDITORS. Pursuant to Federal Bankruptcy Rule 
6004(d) any objection to the sale of estate property may be filed and served by a party in interest within 25 days of 
the mailing of this Notice of Commencement of Case. 

Refer to Other Side for Important Deadlines and Notices 
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Case 0845209-11N Doc 1 Entered 05/20/08 21:52:28 Page 15 of 39 

11612 1Offitial Form 60) (12107) 

In re 	Catherine Arm Rodriguez 
	

Cose No. 	  

Debtor 

SCHEDULE D - CREDITORS HOLDING SECURED CLAIMS 

Stele the mune, nailing address, including zip code, and last four digits of ony account number of all entities holding claims secured by property oldie debtor as of 
the data of filing of the petition. The complete account number of any neaten the debtor has with the creditor is usefid to the trustee and the creditor and may be provided 
lithe debtor chooses to do so. List creditors holding all typos of scented interests such as judgment liens, gamislitnents, statittory liens, mortgages, deeds of trust, and 
other security interests. 

List creditors in alphabetical order to the extent practicable. If a minor child is a creditor, the child's initials and the some and addre.sa of the child's parent or 
guardian, such as "A.B., a minor child, by John Doe, guardian." Do not disclose the child's name. SC-0, II U.S.C. §I 12 and Fe. R. Bankr, P. 1007(m), If alt secured 
creditors will not lit on this page, use the continuation sheet provided. 

If atty entity other than a spouse in a joint case may he jointly Noble on a claitn, place an "X' in the column labeled "Codabtor" jock& Its entity on the appropriate 
schedule of creditors, and complete Schedule Ii. Codebtors. If a Joint petition is filed. state whether the husband, wife, both of them, or the marital community may he 
liable an each claim by placing an '11',"W", "1", or "C" in the column labeled "Husband, Wife, Joint, or Community". 

If the claim is contingent, place an "X" in the column labeled "Contingent". If die claim is tmliquidated, place an "X" in the column labeled "Unlinuidated". l i the  
claim is disputed, place an "X" in the column labeled "I)isputed". (You may need to place en °X" in more than one of these titres columns.) 

Total the columns labeled "Atnount of Claim Without Deducting Value al - Collateral" anti "Unsecured Portion, if Any" in the boxes labeled 'Total(s)" on the last 
sheet of the completed schedule, Report the total from the column labeled 'Amount of Claim" also on the Summary of Schedules and, titles debtor is an individual with 
primarily consumer debts, report the total from the column labeled "Unsecured Portion" on the Statistical Summary of Certain Liabilities and Itelatcd Data. 

0 Check this box if debtor has no creditors holding neared claims to report on this Schedule I). 

CREDITOR'S NAME 
AND MAILING ADDRESS 

INCLUDING ZIP CODE, 
AND ACCOUNT NUMBER 

(See instructions above.) 

C o 
0 
E 
9 
7 
0 
P 

H 

W 
J 
c 

Husband, WM. Joint, 0/ Communhy C 
0 
ti 
T 
t N 
G 
E 
N 
T 

U 
N 
t. 
1 

0  U 
I 
° A 
T 
E 
0 

D 
1 
S 
P 
u  T 
E 
0  

AMOUNT 01 7  
CLAIM 

wrntom 
DEDUCTING 
VALUE OF 

COLLATERAL 

UNSECURED 
PORTION, IF 

ANY 

DATE CLAIM WAS INCURRED , 
NATURE OF LIEN, AND 

DESCRIPTION AND VALUE 
OF PROPERTY 

SUBJECT TO LIEN 

Account No. xxxxxxxxx4520 

_ 

HOME MORTGAGE 

REAL ESTATE 

289,000.00 Unknown 

FIRST HORIZON 
PO BOX 830148 
Irving, TX 75063 

Value S 	 Unknown 

Account No. 

Value $ 

Account No. 

Value $ 

Account No. 

Value $ 

0 	continuation sheets attached 
Subtotal 

(Total or this page) 

Total 

(Report on Sumnutry of Schedules) 

269,000.00 0.00 

269,000.00 0.00 

copoom(ci 1990,2000 .909 Clap 601L111141% • EVdr1S7011, IL. 1000) 40243037 
	 Bast Cue Bankruptcy 
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Lessees Name 

Signature Is! Catherine Ann Rodriguez 
Catherine Ann Rodriguez 
Debtor 

Description of Leased 
Property  

.NONE. 

Date  May 20, 2008 

Lease will be 
assumed pursuant 
to I I U,S,C. § 
362(ItX I )(A)  

Case 08-15209-lbr Doc 1 Entered 05/20/08 21:52:213 Page 34 of 39 

Ittnnt 8 
(10/05) 

  

United States Bankruptcy Court 
District of Nevada 

 

In re Catherine Ann Rodriguez Case No. 
Chapter 	7 

   

Debtor(s) 

CHAPTER 7 INDIVIDUAL DEBTOR'S STATEMENT OF INTENTION 

I have filed a schedule of assets and liabilities which includes debts secured by property of the estate. 

0 	I have filed a schedule of executory contracts and unexpired leases which includes personal property subject to an unexpired lease. 

NI 	I intend to do the following with respect to property of the estate which secures those debts or is subject to a lease: 

Description of Secured Property • Creditor's Name 
Property will be 
Surrendered 

Property 
is claimed 
as exempt 

Properly will be 
redeemed 
pursuant to 
it U.S.C. 4 722 

Debt will be 
reaffirmed 
pursuant 10 

Ii U.S.C. § 524(e) 
REAL ESTATE FIRST HORIZON X 

(avoid lien) 

21 

&Iowa CopyrioN (s) 1090.2000 Cost Cosa Soh/toms - Evanston, - 000) 4024031 
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Case 08-15209-lbr Doc 26 Entered 12/01/08 15:27:19 Page 1 of 2 

B18 (Official Form 18)(12/07) 

United States Bankruptcy Court 

District of Nevada 
Case No. 98-15209--Ibt  

Chapter 7 

In re: Debtor(s) (name(s) used by the debtor(s) in the last 8 years, including married, maiden, trade, and address): 
CATHERINE ANN RODRIGUEZ 
6845 SWEET PECAN STREET 
LAS VEGAS, NV 89149 

Social Security No.: 
noc—xx-9204 

Employees Tax ID. No.: 

DISCHARGE OF DEBTOR 

It appearing that the debtor is entitled to a discharge, 

IT IS ORDERED: 

The debtor is granted a discharge under section 727 of title 11, United States Code, (the Bankruptcy Code). 

Dated: 12/1/08 
	

BY THE COURT 

ila7 a Sciatt 

Mary A. Schott 
Clerk of the Bankruptcy Court 

SEE THE BACK OF THIS ORDER FOR IMPORTANT INFORMATION. 
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Case 08-15209-1br Doc 26 Entered 12/01/08 15:27:19 Page 2 of 2 

B18 (Official Form 18) (12/07) Cont. 

EXPLANATION OF BANKRUPTCY DISCHARGE 
IN A CHAPTER 7 CASE 

This court order grants a discharge to the person named as the debtor. It is not a dismissal of the case and it 
does not determine how much money, if any, the trustee will pay to creditors, 

Collection of  

The discharge prohibits any attempt to collect from the debtor a debt that has been discharged. For example, a 
creditor is not permitted to contact a debtor by mail, phone, or otherwise, to file or continue a lawsuit, to attach wages 
or other property, or to take any other action to collect a discharged debt from the debtor. [In a case involving 
community properly There are also special rules that protect certain community property owned by the debtor's 
spouse, even if that spouse did not file a bankruptcy case.] A creditor who violates this order can be required to pay 
damages and attorney's fees to the debtor. 

However, a creditor may have the right to enforce a valid lien, such as a mortgage or security interest, against 
the debtor's property after the bankruptcy, if that lien was not avoided or eliminated in the bankruptcy case. Also, a 
debtor may voluntarily pay any debt that has been discharged. 

Debts That are Discharged 

The chapter 7 discharge order eliminates a debtor's legal obligation to pay a debt that is discharged. Most, but 
not all, types of debts are discharged if the debt existed on the date the bankruptcy case was filed. (If this case was 
begun under a different chapter of the Bankruptcy Code and converted to chapter 7, the discharge applies to debts 
owed when the bankruptcy case was converted.) 

Debts That are Not Discharged.  

Some of the common types of debts which are not discharged in a chapter 7 bankruptcy case are: 

a. Debts for most taxes; 

b. Debts incurred to pay nondischargeable taxes; 

c. Debts that are domestic support obligations; 

d. Debts for most student loans; 

e. Debts for most fines, penalties, forfeitures, or criminal restitution obligations; 

f. Debts for personal injuries or death caused by the debtor's operation of a motor vehicle, vessel, or aircraft 
while intoxicated; 

g. Some debts which were not properly listed by the debtor; 

h. Debts that the bankruptcy court specifically has decided or will decide in this bankruptcy case are not 
discharged; 

i. Debts for which the debtor has given up the discharge protections by signing a reaffirmation agreement in 
compliance with the Bankruptcy Code requirements for reaffirmation of debts; and 

j, Debts owed to certain pension, profit sharing, stock bonus, other retirement plans, or to the Thrift Savings 
Plan for federal employees for certain types of loans from these plans. 

This information is only a general summary of the bankruptcy discharge. There are exceptions to these 
general rules. Because the law is complicated, you may want to consult an attorney to determine the exact 
effect of the discharge in this case. 
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z..4 HORIZON. 

Flow LOANS 

First Horizon 
Home Loan Corponglon 

4400 Horizon 'Wu 
Irving, Texas 75063 

wets,. fhhle.com  

August 03, 2010 

Catherine Rodriguez 
6845 Sweet Pecan St 
Las Vegas, NV 89149-3040 

Dear Catherine Rodriguez 

We have good news about providing you a more affordable mortgage. 
You are eligible for the Trial Period Modifioation. 

Please carefully read the encloaed Trial Period Agreement. The 
monthly trial period payments are based on the income information 
that you previously provided. These payments are an estimate of what 
your payment(s) will be IF we are able to modify your loan under the 
terms of the program. Defaulting on this Trial Period Modification 

eliminates the opportunity for a modification of your loan terms. 
Please read all enclosed doCuments provided and make sure you 
understand the statements set forth in the plan. 

Step 1 - Accept the Trial Period Plan Offer 

To accept this offer and enter into the Trial Period Modification, 
all borrowers must sign both copies of the enclosed Trial Period 
Plan. You must then return BOTH signed copies to us - along with your 

first trial period payment in the amount of 8 1,460.00 - no later than 
08/15/10. 

Step 2 - Make Your Trial Period Payments On Time 

Your remaining trial period payments in the amoUnt of 1,460.00 will 

be due on or before 09/15/10. Your trial period payments should be 

sent instead of - NOT IN ADDITION TO - your normal monthly mortgage 

payments. 

By no later than 08/15/10, please mail two signed copies of the Trial 

Period Plan and your first trial period payment to 

First Horizon Home Loans 
cc 6207 
4000 Horizon Way Ste. 100 
Irving, TX 75063 

EXHIBIT "4" 
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FIRST 
HoRrzoN. 
HONsg LOANs 

But Horizon 
Homo Loan Corporation 

4000 Horizon Way 
Irving, Texnt 76063 

www.fhlilecom 

Page 2 

Step 3 - Contact Us 
Once your final payment has seen submitted, contact ue for a re-
review of your modification. 

If you have any questions, please wntaat ug at (800) 364 - 7662 

Respectfully, 

Loss Mitigation Specialist 

LM181-003 TX 
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TRIAL PERIOD PLAM/MODIPICATION AGREEMENT, The Trial Period 
Plan is 

the first step. If/Once we are able to finalize your modifi
ed loan 

terms; we will send you a loan modification agreement ("Modification 

Agreement"), which will reflect the terms of your modified loan. 

In addition to successfully completing the trial period, you 
will 

need to sign and promptly return to us both copies of the 

Modification Agreement or your loan will not be modified. 

NEW PRINCIPAL BALANCE. Any past due amounts as of the end Of the 

trial period, including unpaid interest, real estate taxes, 
insurance 

premiums and certain assessments paid on your behalf to a thir
d 

party, will be added to your mortgage loan balance (the "Past Due 

Arrearage Amount"), 

FEES AND COSTS. Should a modification of your loan be 
approved; 

outstanding fees and costs will be assessed. The total outst
anding 

amount of these costs will be required to be included 
upfront in 

order to complete the modification process. 

EST/MATED MONTHLY PAYMENT. At this time, we are not able to
 

calculate precisely the Past Due Arrearage Amount or the amo
unt of 

the modified loan payment that will be due after successful 

completion of the trial period. However, based on informati
on we 

currently have, your trial period payment may be close to yo
ur 

modified loan payment. As we near the end of the trial peri
od, we 

will calculate any past due amount to determine your new perm
anent 

monthly payment and other modified loan terms. 

ESCROW ACCOUNT, The terms of your Trial Period Plan and your 

Modification Agreement may require the servicer to set aside
 a 

portion of your new monthly payment in an escrow a
ccount for payment 

of your property taxes, insurance premiums and other required
 fees. 

Your current loan may also require escrows. If it does not, the 

previous waiver of escrows is cancelled under your Trial Peri
od Plan. 

First Horizon Home Loans will draw on this account to pay yo
ur real 

estate taxes and insurance premiums as they come due. Please
 note 

that your escrow payment amount will adjust if your tax
es, insurance 

premiums and/or assessment amounts change, so the amount of your 

monthly payment that the servicer must place in escrow will als
o 

adjust as permitted by law. This means that your monthl
y payment may 

change. Your monthly escrow payment of $ 24$.68 is includ
ed 

in your trial payment amount. 

CREDIT COUNSELING. If you have very high levels of debt, yo
u will be 

required to obtain credit counseling and provide the Hu
n completed 

certification letter prior to the completion of your tr
ial period 

agreement. 

Ex 15 P50000032 

2404 



33 

FIRST 
'ALA HoRrzoN 

HOME LOANS 

First limisatit 
Home Loan C.orporatinn 

40110 Horizon Way 
Irving, Texas 75069 

www,thbiccom 

Page 4 

CREDIT REPORTING. During the trial period, we will report your loan 
as delinquent to the =edit reporting agencies even if you make your 
trial period payments on time However, after your loan is modified, 
we will only report the loan as delinquent If the modified payment is 
not received in a timely manner. 

11M182-005 TWX 
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Catherine Rodriguez 
Loan Number 0053234520 
August 03, 2010 
Page Three 

FORSEARANCE AGREEMENT: 

PLAN DATR 
	AMT 
	 PLAN DATE 	AMT 

01 	08/15/10 
	

1,460.00 
	

02 	09/15/10 	1,460.00 

03 	10/15/10 
	1,460.00 
	04 	11/15/10 	13,938,03 

understand and acknowledge the terms of this agreement executed 

by my/our hand(s) this 	 day of 	  20 

Return to: 
Firet Horizon Home Loans 
Attention: COLLECTIONS 
4000 Horizon Way, Suite 100 
Irving, TX 75063 

Catherine Rodriguez 

Accepted by First Horizon Home Loans 

Loan Counselor's Signature 
	 Date 

LM006 -005 TWX 
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PIP FIRST 
HORTZON. 
HOME LOANS 

Fee Not-lien 
HomelAanCorporatio 

40E0 Harizan Way 
Irving, Texas 70s3 

www.fIthkeors 

Frequently Asked Questions; 

Q. What if my trial period payment is less than the payment I 

currently owe on my loan? 

We will add the difference between the monthly pa
yment that you 

currently owe on your loan and the trial period p
ayment to your 

loan balance and allow you to pay it over the rem
ainder of the 

modified loan term. 

Q. Will a foreclosure occur if / participate in the
 Trial Period 

Modificaticn? 

As long as you comply with the terms of the Trial Pe
riod Plan, we 

will not start foreclosure proceedings or conduct
 a foreclosure 

sale if foreclosure proceedings have started. If
 you fail to 

comply with the terms of the Trial Period Plan, y
our loan will be 

enforced according to its original terms, which c
ould include 

foreclosure. 

Q. What happens to my trial period payments if I 
do not comply with 

the terms of the Trial Period Plan? 

Your trial period payments will be applied to you
r exieting loan 

according to the terms of your loan documents. 

Q. Tf I get a Trial Period Modification, can my m
odified loan terms 

ever revert to the original terms? 

No. This is one of the advantages of the Tr
ial Period Modification. 

Once your loan is modified, the new terms stay in
 place for the 

remainder of your loan. 

Q. Do all borrowers have to sign the Trial
 Period Plan and other 

documents? 

Unless a borrower or co-borrower is deceased, all
 borrowers who 

signed the original loan documents or their d
uly authorized 

representative(s) must sign the Trial Period 
Plan, the Modification 

Agreement aftel all other required modification do
cuments. Contact 

your servicer if it would be difficult or imp
ossible for you to 

comply with this requirement. 

Q. Could my trial period payment be more than my 
current payment? 

Yes. For example, if your current payment does not include an 

escrow payment and you are now required to make monthly escrow 

payments, your tvial pez-iod payment could be higher than your 

current payment. Note, however, that the increase in your payment 

under these circumstances would be offset by other tax and 

insurance bills you would no longer have t
o pay directly as we will 

pay those for you out of your escrow account. 

LM183-004 TWX 
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Addendum to Special Forbearance Plan 

You have agreed to enter into a Loss Mitigation Special 
Forbearance Type II Plan. Compliance with this plan will give 

otY_Je_tAc_)2P.2.L_:)rtunitt<_ye_L_3ave_y_ouue. 

Ao per our discussion as of the date of this agreement, you will 

comply with all terms set forth in the Forbearande Type II 
agreement. Should you comply with the scheduled payments, First 
Horizon will re-consider you for further options prior to the 
last Balloon payment scheduled. We will convert the Special 
Forbearance Type II Plan to one of the following options: 

1. Mortgage Modification: If you can make the payments on your 
loan, but you do not have enough money to bring your account 
current, First Horizon may be able to change one or more 
terms of your original loan to make the payments more 
affordable. 

2. Partial Claim Advance: If your mortgage is HUD insured, you 
may qualify for an interest-free loan to bring your account 
current. The repayment of this loan may be delayed for 
several years. 

While complying with the Loss Mitigation Special Forbearance 
Type II Plan, late fees will not be assessed. Should you be 
offered one of the above options, please be advised that any 
foreclosure cost and fees will be collected as part of the 
agreement. The options available to you will be reviewed in the 
ordered mentioned above. 

Should you fail to comply: As we discussed, Ohould you not be 
able to meet the requirements of the Special Forbearance Type II 
Plan, the following options are available to avoid foreclosures 

1. Sale: If you can no longer afford your home, First Horizon 
will work with you allow time to find a purchaser and pay 
off the total amount owed. You will be expected to obtain 
the services of a real estate professional who can 
aggressively market the property. This is subject to 
foreclosure timeframes and action. 

2. Pre-Foreclosure sale or Short Payoff: If the propertyrs sales 
value is not enough to pay the loan in full, First Horizon 
may be able to accept less than the full amount owed. This 
option can also include a period of time to allow your real 
estate agent to market the property and find a qualified 
buyer. Monetary help may also be available to pay other lien 
holders and/or help toward paying your moving costs. 

3, Deed-in-lieu: First Horizon may agree to allow you to 
voluntarily "give back" your property and forgive the debt. 
Although this option sounds like the easiest way out for you, 

generally, you must attempt to sell the home for its fair 
market value for at least 90 days before First Horizon will 

consider this option. Also, this option may not be available 
if you have liens such as judgments of other creditors, 
second mortgages, and ITS or State Tax liens, 

36 
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MY/OUR SIGNATURE (S) BELOW ACKNOWLEGES THAT I/WE HAVE READ AND 
AGREE WITH THE TERMS AND CONDITIONS coNTAINrn IN THIS AGREEMENT. 
I/WE HAVE RECEIVED HOMEOWNERSHIP COUNSELING FROM FIRST HORIZON 
HOME LOANS OR FROM A HOUSING AGENCY OF OUR CHOICE. X/WE FURTHER 
UNDERSTAND THAT WE MUST RE-QUALIFY FOR THE OPTIONS LISTED ABOVE 
UPON OUR COMPLIANCE WITH THE HUD SPECIAL FORBEARANCE TYPE // 
PLAN. 

I/WE AGREE TO ABIDE BY THE AGREEMENT SET FORTH. 

Mortgagor 

Co-Mortgagor 

Co-Mortgagor 

Co-mortgagor 

Please sign, date and return the original agreement. Retain a 
copy for your records. The original agreement must be returned 
to the address below. It is recommended that yoU fax a copy 
first to 214-441-7390. 

First Horizon Home Loans 
Attn: Loss Mitigation Dept - CC 6207 
4000 Horizon Way, Suite 100 
Irving, Texas 75063 

Accepted by First Horizon Home Loans 

Lo sa Mitigation Specialist's Signature 
	Date 

LM007-008 TwX 
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Date 

Date 

Date 

Date 
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1 	 AFFIDAVIT OF CATHERINE RODRIGIJEZ 

2 STATE OF NEVADA 

3 COUNTY OF CLARK 
	) ss. 

4 	
CATHERINE RODRIGUEZ, ling first duly sworn, deposes and says: 

5 

6 
	1. 	I have personal knowledge of and am competent to testify as to the facts stated 

7 herein. 

8 
	

2. 	I obtained a mortgage from First Horizon Home Loan Corporation on April 22, 

9 2005 to purchase my home at 6845 Sweet Pecan Street, Las Vegas, Nevada 89149. 

1 0 	3. 	I filed a Chapter 7 bankruptcy in the District of Nevada (Las Vegas) on May 20, 

11 
2008, 

12 
4. 	I listed First Horizon Home Loan Corporation as a Creditor Holding Secured Claim 

13 
14 and noticed First Horizon of the bankruptcy. 

1 5 
	5. 	I was discharged from the bankruptcy on December 1, 2008. 

16 
	

6. 	Due to the economy, my income was significantly reduced and I was struggling to 

17 make ends meet I contacted First Horizon Home Loans in 2009 on several occasions to see if I 

18 qualified for a loan modification, I sent in worksheets, bank statements, paystubs and tax returns 
19 

on several occasions to try and get a loan modification, but the bank refused to work with me and 
20 
21 never responded to my requests. 

22 
	7. 	I received a Notice of Breach and Default and of Election to Cause Sale of Real 

23 Property sometime after March 18, 2010. The Notice listed Mortgage Electronic Registration 

24 Systems, Inc (hereinafter, "MERS") as Nominee for First Horizon Home Loan Corporation as 

25 owner of the loan. 

26 	
8. 	I elected to participate in the Nevada Foreclosure Mediation Program on April 13, 

27 
2010. 

28 
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1 
	

9. 	I reviewed an Assignment of the Deed of Trust pertaining to my property that was 

2 recorded with the Clark County Recorder's Office on June 16, 2010, by MERS and was provided 

3 to me during the mediation process. The Assignment was dated and notarized May 24, 2010. The 

4 document assigned "[a]ll beneficial interest under that certain Deed of Trust" to The Bank of New 
5 

York Mellon from MERS. 
6 

7 
	10. 	The mediation took place on July 17, 2010, and at the time the servicer of my loan 

8 was Metlife. The mediator determined that Metlife did not provide the required documents 

9 according to the rules, and issued a mediator's statement reflecting the deficiencies. 

10 	11. 	On August 3, 2010, I was sent a letter from First Horizon Home Loans indicating 

11 
that they could offer a trial modification, but offered a payment that was higher than what I had 

12 
13 previously paid, and confuse me because at mediation Met Life Home Loans claimed to own the 

14 loan. The document only gave me until August 15, 2010 to accept the trial modification. 

15 
	12. 	On August 11, 2010, before the deadline to accept the trial modification had 

16 expired, Metlife Home Loans filed a Petition for Judicial Review Case No. A-1 0-622878-J 

17 requesting a certificate of completion to foreclose on my property. 

18 	13. 	Judge Moseley denied Metlife's request and found in my favor at a hearing on 
19 

September 16, 2010. I was present at the hearing and heard the judge say that Metlife had acted in 
20 
21 bad faith and ordered that the Letter of Certification would not issue. 

22 
	14. 	Sometime after March 21, 2011 another Breach and Election to sell was posted on 

23 my property and I again elected to participate in the Foreclosure Mediation Program. 

24 
	

15. 	Another Nevada Foreclosure Mediation was held on October 6, 2011. 

25 	16. 	At mediation, an attorney representing Nationstar appeared and said the loan had 

26 been sold from Met Life to Nationstar. The attorney gave me a copy of the Note at this mediation. 
27 

Exhibit XX is the Note that was provided at mediation, and the endorsement states, "Pay to the 
28 

Order of Nationstar Mortgage LLC. 
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17. 1 have no idea who owned my loan at the time I filed for Bankruptcy. but had been 

making payments to First Horizon. and I have never been provided with an explanation of who 

owns or who has owned my loan since that time. 

18. 1 have not been able to conduct discovery in this matter. and investigate through my 

attorneys who owned my note at the time or the bankruptcy case. and whether it was sold or 

transferred thereafter. 

19. In order to properly respond to Plaintiff's Motion for Summary Judgment. I believe 

I should be afforded the opportunity to take depositions, have answers to interrogatories and 

responses to requests for production of documents to fully develop a defense in this action. 

20. 1 do not believe I owe any money to Bank of' New York Mellon. nor do I believe 

they have standing to foreclose. but I need to conduct discovery to obtain documents in their 

possession. First Horizon's possession. Met Life's possession and Nationstar's possession in order 

to have evidence to present to the court. 

Based on recent case law. I believe the note was discharged in bankruptcy and the 

deed of trust therefore satisfied, it is my understanding that there is a case pending in bankruptcy 

court certifying this issue to the Supreme Court of the State of Nevada. and the outcome of this 

case could have an impact on this matter. 

Furth.e.r, your Milani speth-naught. 

ERNE RODRICIUE 

to before me 

NOTARNy tPUB I_ IC 
fa said Oounty and State 

2 

3 

5 

6 

NOTARY PURLIC 
STATE OF NEVADA 

Caunty of Clark 

GERI ROBINSON 

SUB 
this 
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