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1 hours, maybe?

A. Hewaswith us the whole day, basically;

3 throughout the whole day. Except for the time whenwe

4 broke and the 15 minutes before the shooting, wewere

5 together the wholeday.

6

7

8

Q. Fran the time you carneback in the apartment --

A. Db-huh.

Q. to the time that you left whenthe shooting

9 happened

10

11

Db-huh.A.

Q. -- did you ever go to the right-hand side andgo

12 in your motherI s bedroom?

13

14

15

16

A. No, sir.

Q. Neverdid?

A. No, sir.

17 left into that room?

Q. Did you ever go into that hallway andgo to the

18

19

A. No, sir.

Q. So, there I s two bedroansthat you were not in at

20 all that night?

21

22

A. Yes, sir.

Q. Youhad, however,gone into the bedroomwhere

23 Dajonwassleeping?

24

25

A. During the

Did at any time -- at any time, fran the timeQ.
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1 you went back to the house --

A. Yes, sir. Because I had school the next day, so

3 I was preparing myself for school.

4

5

6

7

Q.

A.

Q.

A.

So, you had gone in there?

Yeah.

And you had gone into the bathroom there?

Got my clothes out of the closet, shoes from

8 under the bed, and got in the shower. So, there could

9 have been no one else in that room.

10

11

12

Q.

A.

Q.

Right. In that bedroom?

Yes, sir.

Now, A.I. is with you guys and A.I. at some

13 point in time says he's leaving to go get some water or

14 get a drink?

15

16

17 him?

18

A.

Q.

A.

Yeah; get a drink.

And at the moment he leaves, are you scared of

No. We gave him -- we gave him the money to go

19 get the drink.

20

21

22

A.

Q.

Q. Is he getting drinks for you guys, too?

Yes, sir.

Is he getting drinks for all of you or just one

23 of you, or what?

24 A. We went in halves, so whatever he would have

25 came back with, we would have all, basically, shared it.
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Q.

A.

Q.
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Q. Now,are wetalking about, like, Gatoradeand --

2

3

4

5

6

7

No. NoGatorade.

What? Beer?

Alcoholic beverages.

Anything he gets?

Yeah.

Okay. So, you guyswould occasionally drink

8 tcgether?

9

10

A.

Q.

Yeah.

Now,prior to that, prior to him going to get

11 somethingto drink you guyshadnot beendrinking, though?

12

13

14

15

16

17

18

A.

A.

A.

A.

Throughoutthe day?

Q. Yes.

Yeah,wehad.

Q. Youhad beendrinking?

Q.

Yeah.

All of you had?

I donI t knowabout my brother, becausehe came

19 later on that night. But me,Derrick, Jason, and --

20

21

22

23

24

Q.

A.

Q.

A.

A.I. ?

Yeah.

Wewasdrinking.

Whendid you all start drinking?

Whenwecameback in from playing basketball,

25 and in the midst of it kicking, you can add the drinking
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(702) 898-7676 001054



2

12-8-05 of Nevada v. Budd 114

1 in, as part of the kicking it.

3

4

5 drink?

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Were you drinking beer?

Yes, sir.

Did you drink -- how much beer did you all

I don't know.

How much beer did you drink?

I had a couple.

Two beers?

More than two.

More than two?

Yeah.

Three beers?

About three.

You didn't have six beers yourself, did you?

No, sir.

You didn't have five beers yourself?

No, sir.

Did Derrick have sc:mething to drink?

Yes, sir.

Jason had sc:mething to drink?

Yes, sir.

You never saw Dajon have anything to drink?

Huh-uh. No, sir.

You saw A.I. drinking?
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2

3

Yes, sir.

Q. How much did A.I. drink?

We all was consuming it all together. So, it

4 was about even. We all shared everything evenly.

5 Q. Is it fair to say that A.I. had about three

6 beers the same as you?

7

8

A.

Q.

Yes.

9 about three beers?

Is it fair to say that Derrick probably had

10

11

12

13

14 weed?

15

16

17

18

19

20

21

22

23

24

A.

A.

A.

A.

A.

A.

A.

Yeah. We were all about on the same level.

Q. Okay. Now, were any of all sm:::>king weed?

No, sir.

Q. Did you all do anything else, other than smoking

No, sir.

Q. Were you drunk?

No, sir. I wasn t t drunk.

Q. Did you feel intoxicated?

Yeah.

Q. You had a little buzz?

Yeah.

Q. Did you see any signs that A.I. was buzzed?

Yes, sir.

Q. So, he t s gonna go - - when he leaves, he t s going

25 to get some more of something to drink
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Yeah.

- - because you all were nmning out?

Yeah.

And, basically, you all were going to split it;

5 whatever he brought back, you all were going to drink it?

2

3

4

6

7

A.

Q.

Yes, sir.

So, you all were having a good on time in your

8 drinking together, and you want to keep the good time

9 going?

10

11

A.

Q.

Yes, sir.

So, he leaves and he I s gone for about 10

12 minutes?

13

14

A.

Q.

10 to 15 minutes, lid say.

He canes back. Now, when he comes back, at that

15 time were you aware of Krissy being around?

16

17

18

19

20

21

A.

Q.

A.

Q.

A.

Q.

No, sir.

Because you never see Krissy in the apartment?

No, sir.

At that time, you're staying in the apartment?

Yes, sir.

Okay. He canes back into the apartment, you I re

22 sitting on the couch; correct?

23

24

25

A.

Q.

A.

11m laying on the couch.

And Derrick and Jason are on the couch?

Yes, sir.

PRESTIGE COURTREPORTING
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A.

A.

A.
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2

3

4

5

6

7

8

9

10

11

12

13

14

Q. And Dajon lS in that bedroom?

Yes, sir.

Q. Sleeping, you think.

Yes, sir.

Q. Does A.1. have any liquor with him?

Yes, sir.

Q. How much did he bring back?

A can.

Q. One can?

Yes, sir.

Q. 'iliat's it?

Yes, sir.

Q. Were you surprised by that?

Not really; because, we only had -- we only gave

15 him $2, so I was hoping he was going to get something, at

16 least, enough for all of us. So, whatever he had and

17 whatever he put, whatever he was with, is what we were

18 gonna get.

19

20 to the bathroom?

Q. Okay. So, he canes in, and he irrmediatel y goes

21 A. He says -- he sets the drink down on the little

22 table in the living roan, and says he has to use the

23 bathroom, and he goes irrmediately in.

24

25

Q.

A.

And he I s going in that bedroom to the left?

Yes, sir.
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1
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Q.

2 jury?

3 A.

And he was going to use the bathroom there, you

Yes, Slr.

I mean, really, in terms of how close you are to

5 that bedrocm where Dajon is sleeping, if you're right

6 here -- I mean, isn't it like 10 or 15 feet to that

4 Q.

7 bedroan door?

12 right?

10

11

13

14

15

16

17

18

8 A. You could say it's close to that area.

I mean, you're really close.

Yeah.

I mean, there's just a little wall betweeni

Yes, sir.

There's no hallwaYi right?

Yes, sir.

You just step right in there?

Yeah.

So, you guys are sitting right here. He walks

19 into that bedroom, and he closes the door to the bedroom?

20

21

22

23

9 Q.

Yes, sir. Behind him.

All right. That was unusual, wasn't it?

Yes, sir.

That was something you would not expect, the

24 fact that he closed the bedroan door?

25

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Well, I didn't think anything of it. Because,

118

PRESTIGE COURTREroRTING
(702) 898-7676 ru"lHt:::9'·\1- ._- .•.••.. ,l

-----------------------------------~~--"'-. ,--



5

12-8-05 of Nevada v. Budd 119

7

8

9

13

14

16

17

19

23

25

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

1 like I said, he would be over there every day. So, I

2 wasn't fearing anything about him moving around. It was

3 no curiosity or nothing towards his actions. It was

4 normal to me.

Okay. Was the bedroom door open before, or was

6 it closed before, when he went in there?

It was closed.

It was closed?

Yes, sir.

Okay. So, in other words, he comes in, says

11 he's going to go in there and use the bathroom. He opens

12 the door and goes in there, and then closes it again?

Yes, sir.

Okay. Do you hear any sounds that would suggest

15 he went into the bathroom?

No, sir. I heard gunshots.

Okay. Did you hear any conversation before the

18 gunshots?

No, sir.

The first thing you ever hear that suggests any

21 trouble is the sound of gunshots?

Yes.

And you hear one or two gunshots?

I hear two.

Two gunshots?
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Yes, sir.

And they are in -- they're, like, in quick

3 succession?

2

4

5

A.

Q.

Yes; right after another.

Okay. And then you say there's a break i

6 correct?

7

8

9

10

A.

Q.

A.

Q.

11 right?

12

13

A.

Q.

Yes, sir.

And it's a long break?

Yes, sir.

It's two minutes long, you testified. Is that

Yes, sir.

Okay. So, you and the other two gentlemen are

14 sitting in here, you've heard two gunshots, and you don't

15 even know where this happened; right.

16

17

18

19

20

21

22

23

24

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

I knew where it was caning from.

You did know?

Yes, sir.

You immediately knew?

Yes, sir.

That it was in that bedroom?

Yes, sir.

Could you smell anything?

No. I could tell fram the echo sound that I

25 heard that it was coming fran in the room.
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Q.
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3

4

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Okay. What did you do when you heard the first

2 two shots?

I ran to the door and I opened it.

Okay. The door to the bedrcx:xn or the door to

5 the outside?

The front door going outside.

And thatls just a few steps away for you; right?

Yes, sir.

Okay. You turn and you open the front door?

Yes, sir.

And you start to go outside?

No, sir.

You stand there?

Yes, sir.

And you stopped there?

Yes, sir.

Okay. What do you do, then?

11m listening.

Okay. What are you listening for?

Anything I can hear in the room.

Do you hear anything?

Yes, sir.

What do you hear?

I hear, "Where's my stuff at?"

NowI do you think that was Glenford I s voice that
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1 said that?

3

4

5

6

7

8

9

10

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

It was his voice.

It was his voice?

Yes, sir.

Do you hear a response?

No, sir.

And what are these two guys doing?

Derrick and Jason?

Correct.

They had got behind the couch, 1ike towards the

11 ki tchen area. Because right behind the couch was the

12 kitchen, so they had got behind the couch.

13 Q. So, is it fair to say -- I'm pretending like I'm

14 in the apartment facing the kitchen and the den. Okay?

15

16

A.

Q.

Uh-huh.

17 me. That sofa is somewhere over here between me and the

The door and the window going outside are behind

18 kitchen?

19

20

21 sofa?

22

23

24

A.

Q.

A.

Q.

A.

Yes, sir.

They come around from the kitchen side of that

They jurrped over the sofa to the back of it.

Okay. What are they doing over there?

They're getting down, telling me to get back in

25 the house.
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Does that suggest to you that someone thought

2 there was shooting outside?

3

4

5

6

7

8

9 here?

10

A.

Q.

A.

Q.

A.

Q.

A.

Yes, sir.

But you disagreed with that?

Yes, sir.

You knew the shooting was inside?

Yes, sir.

Did you tell them to cane on and get out of

No, sir. I didn't have the chance to. The only

11 I said to them was that it's coming from in here.

12

13

14

A.

Q. And when did you decide to go ahead and leave?

After I heard the third shot.

16

17

19

20

21

22

24

25

A.

A.

A.

A.

15 and left out the front door?

Q. You heard the third shot and then you went ahead

Yes, sir.

Q. And those two guys stayed in that room when you

18 left; right? They were still there.

Yes, sir.

Q. They had never gone outside?

No, sir.

Q. You cane outside. When you come outside, you're

23 on the second floor, aren't you?

Yes, sir.

Q. When you come outside the apartment, you can

PRESTIGE COURT REFORTING
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2

1 make a left-hand turn onto a little balcony area; right?

3

A.

Q.

Yes, sir.

Or you can make a right-hand turn and go

4 downstairs; correct?

5

6

7

8

9

10

11

A.

Q.

A.

Q.

A.

Q.

A.

Yes, sir.

Was that area well lit?

No, sir.

It was not well lit?

No, sir.

I mean, basically, it's almost midnight; right?

Right in front of the - - the light from the

12 living room and the crack of the blinds is the only light

13 that lit that area.

14

15

16

Q.

A.

Q.

So, it was dark outside?

Yes, sir.

17 you're taking a right-hand turn and going downstairs;

It's dark outside. You're going out there,

18 correct?

19

20

A.

Q.

Yes, sir.

And then you go down a little bit more stairs

21 down to the ground level; right?

22

23

A.

Q.

Yes, sir.

Then you're taking a right and heading towards

24 Charleston?

25 A. Yes, sir.
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---- ----. --------------------,

1 Q. Did you ever look back at the apartment as

2 you're walking away?

3

4

5

6

A. No, sir. I was running away.

Q. And you didn't see Krissy out there, did you?

A. No, sir.

Q. Okay. You start running away. Now, you say, I

7 think, that at sane point you turned and looked back and

8 saw A.I. someplace?

9 A. That was after I had dialed 911 and was waiting

10 for the police to cane to the 7-Eleven.

11 Q. Okay. So, what happens is, you leave, you go

12 all the way out of the complex, down by Charleston to the

13 7-Eleven; right?

14

15

16

17

A. Yes, sir.

Q. You call the police?

A. Yes, sir.

Q. And you're staying there by the telephone? Is

18 that right?

19 A. After I called the police, I walked to the curb

20 and was watching the street.

21 Q. Okay. And you see -- around that time, you see

22 A.I. leaving that area?

23 A. Yes. I seen him running across the street with

24 a gun in his hands.

25 Q. Okay. How long from the time you get on that
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1 telephone, how long before you start seeing emergency

2 personnel arriving?

3 A. (Witness whistles.) About three or four

Who arrives first, if you know?

Police cars was the first ones to fly past me.

How many?

Like, three.

Three cars?

Yes, sir.

And they went inside the complex?

Yes, sir.

And they went to that apartment?

Yes, sir. As far as I know.

Did one of those cars cane over and pick you up?

Yes, sir.

18 the 7-Eleven?

So, you stayed roughly where you were over near

4 minutes.

5 Q.

Yes, sir.

And they came over and picked you up and they

21 take you back over there?

6 A.

Yes, sir.

24 time after thatj right?

I mean, you stayed in the area for quite some

7 Q.

After the shooting?

PRESTIGE COURT REPORTING
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A.
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12-8-05 of Nevada v. Budd

1

A. I didn't go back into the apartment until

Q. Yes.

2 A. I was -- I stayed on that corner after I got off

3 the phone with police for about five more minutes before I

4 was picked up.

5 Q. Okay. When they took you back over to the

6 apartment, you didn't go back inside at that time, or you

7 did go back inside?

8 A. I didn't even go back through the front gate,

9 because all my parents and everyone was standing around

10 right there. So, I was in the squad car right there.

11 Q. Did you stay in the squad car when you went back

12 over there?

13 A. Yes, sir.

14 Q. Did your mother - - how long before she got

15 there?

16 A. She was on the scene before I was. After I

17 arrived in the squad car, everyone was already back by the

18 front gate. So, I couldn't tell you when she got there.

19 Q. How long before you were allowed back inside the

20 apartment?

21 A. I don't know.

22 Q. I mean, was it, like[ hours or days?

23

24 that - - until they - - until everyone was done doing what

25 they was doing, then we went back in the apartment.

PRESTIGE COURTREPORTING
(702) 898-7676 Oltlt)68

127



12-8-05

-------------- --- .- ----

of Nevada v. Budd

1 Q.

A.

Q.

A.

Q.

I mean, I would think this was hours; isn't it?

Well, yeah.

Hours?

Yeah.

I mean, you talked -- did you give a statement

6 to the police about 2:00 o'clock in the morning; right?

2

3

4

5

7

8

A.

Q.

Yes, sir.

So, you're up all that time, through, at least,

9 2:00 o'clock?

10

11

A.

Q.

Yes, sir.

Were you allowed into the apartment shortly

12 after giving the statement to the police?

13 A. Not shortly. Not shortly. It was a while after

14 I gave my statement before we went back into the

15 apartment. Because we all kind of hunq around outside.

16 No one really wanted to even go back up there.

17 Q. Eventually, you go back in, and basically you

18 guys pack up and trove out; right?

19

20

A.

Q.

Yes, sir.

Okay. That's when you found this bullet in your

21 clothing?

22

23

A.

24 fired?

Q.

25 A.

Yes, sir.

Now, was that bullet a fired bullet or not

It was a slug.
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1

2 before?

Q.

5 you had heard the three shots right there and you were

6 real close by. As you're nmning away, did you hear rrore

7 shooting?

12 outside the apartment complex has a crowd gathered out

13 there?

20 between other and us what had happened. I was talking to

21 my rrother. But I couldn't tell you what anybody else was

22 saying.

3

4

8

9

10

11

14

15

16 all?

17

18

19

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

It was a slug from the firing that had occurred

Yes, sir.

By the way, when you say you were leaving there,

No, sir.

Never did?

No, sir.

When you come back in the police car and you're

Yes, sir.

People from all the neighbors' apartments and

Yes, sir.

And people were talking about what happened?

Not as far as I know. We weren't discussing

Do you know who Celeste Palau is?

NO, sir.

You had no idea who she was?
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2

No, sir.

If a person was standing next to you named

3 Celeste Palau, you wouldn't have any idea?

4

5

A.

Q.

No, sir.

Okay. So, you never had a conversation with

6 Celeste Palau, that you know of?

7

'8

9

10

11

12

13

A.

Q.

A.

Q.

A.

Q.

No, sir.

Okay. Do you know who Tracey Rich-

Troy?

I'm sorry?

Troy.

I think you might be ahead of me here.

Tracey Richards? Yeah, Tracey Richards. Do you

14 know who she is?

15

16

17

18

19

20

A.

Q.

A.

Q.

A.

Q.

No.

I'm sorry?

No.

You don't mow who she was?

No.

Were friends of your mother's around there in

21 the evening to help your mother?

22

23

24

25

A.

Q.

A.

Q.

Pack.

Just friends in general?

Oh, yes.

But you didn't
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1

A.

of Nevadav. Budd

A.

2 A.

The family wasthere.

The family wasthere.

3 And the people were talking about what happenedj

4 right?

5 A. Yeah.

And, I mean,you madeno bones about it, that

7 A.I. had done thisj right?

6 Q.

I knowhe did it.

Right. Andyou told these people that he had

Hedid.

Whenyou told them, you -- I mean,you told them

13 everything. You told themabout the fact you all were

8 A.

14 playing basketball?

9 Q.

Yes, sir.

Andyou told themabout the fact that there had

17 been a disagreementover this marijuana or the weed;

18 right?

20

10 done it.

11 A.

Yes, sir.

Andyou told themabout hearing the shots and

21 running from the scene?

25 III

22

23

24

12 Q.

15 A.

16 Q.

19 A.

Q.

Yes, sir.

MR.BROOKS:The CourtI s indulgenceI please.

THECOURT:Of course.
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1 BYMR.BROOKS:

Q. During the time that you guys were hanging out2

3 in your apartment, whenyou guys were just kicking it in

4 the apartment, was anyoneelse coming and going from the

5 apartment?

6 A. NO, sir.

7 Q. Did anybodyelse at all comein there?

8 A. Not that I'm awareof, no, sir.

9 MR.BROOKS:Okay. Thankyou for your

10 testimony.

11 THEWITNESS:You're welcome.

12 MR.BROOKS:I '11 pass the witness.

13 MR. KANE: No redirect, Your Honor.

14 THECOURT:No redirect?

15 Youmaystep down, sir. Thankyou very much.

16 Who's next?

17 MR. KANE: Call Dr. RexeneWorrell.

18 THECOURT:I think while the witness is coming

19 forward, for the record, if there's anyone in the

20 courtroom whoanticipates being called as a witness, they

21 should, of course, leave the courtroom.

22 RESENEWORRELL:

23 having been first duly sworn through the clerk to tell the

24 truth, the whole truth, and nothing but the truth, was

25 examinedand testified as follows:
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1 THE CLERK: Would you please state your name and

2 spell it for the record.

3 THE WITNESS: Rexene Worrell, R-e-x-e-n-e

4 W-o-r-r-e-l-l.

5 DlRECI' EXAMINATION

6 BY MS. PANDUKHT:

7 Q. What is your profession?

8 A. I'm a physician.

9 Q. And how long have you been a physician?

10 A. Ten years, nine years.

11 Q. Where are you currently employed?

Orrrently, I am self-employed. I have the Las12 A.

13 Vegas Autopsy Service. I am also a contract employee with

14 Nye County as a medical examiner, and I'm doing the cases

15 for anything south of Tonopah. But I'm also employed as

16 an assistant professor at the medical school.

17 Q. Could you describe your education, training, and

18 experience that qualifies you to testify today?

19 A. Yes, ma'am.

I did four years of college. After that I went20

21 to four years of medical school. And after medical school

22 you pick your residency that you're going to, so I did a

23 residency in pat.hol.cqy. And during that residency,

24 forensic pathology became an interest. So, after I

25 finished my residency, I did two years of forensic
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1 pat.hol.cqy. And, at that point, I took an appointment in

2 Las Vegas.

3 Now, where were you working when you worked InQ.

4 Las Vegas?

5 A. I worked at the Clark County Coroner's Office up

PRESTIGE CDURT REPORTING
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6 until a year ago, when I went out on my own.

7 How many years did you work at the Clark CountyQ.

8 Coroner's Office, then?

9 Three years.A.

10 Q. Three years.

11 And during the course of your career,

12 approximately how many autopsies have you performed?

13 I've done over a 2000 cases. Now, not all ofA.

14 those are autopsies, but the majority of them were

15 autopsies.

16 All right. And have you testified previously asQ.

17 an expert witness?

18 Yes, I have.A

19 In what courts, and when was the first time?Q.

20 The first time was in Chicago, in the IllinoisA.

21 Court System; there were several times there. I've

22 testified in Clark County Court System, as well as the Nye

23 County Court System multiple times.

24 Now, of course, I'm assuming that you are aQ.

25 licensed medical doctor in the state of Nevada?
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A. Yes, I am.

3 or licenses?

Q. Do you have any other particular certifications

4

5

A. No.

6 order to be a coroner?

Q. Is there anything special that is required in

7

8

9

A. Urn -- you mean, a medical examiner?

Q. Yeah.

A. A coroner is different than a medical examiner.

10 A coroner is not a physician.

11

12

Q. Medical examiner.

13 It is required that you do a forensic pathology

14 residency.

15

A. Okay, a medical examiner.

Q. And, other than that, which you have of course

16 done, are there any other qualifications that the jury

17 should know about?

18

19

A. NO.

Q. Now, you have testified approximately how many

20 times as an expert witnesses?

21

22

A. Between 50 and 100.

MS. PANDUKHT: Your Honor, at this time I rrove

23 to offer this witness as an expert medical examiner.

24

25

fv1R. BROOKS: No obj ection.

THE COlmT: She will be so qualified.
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3

A.

1 You may proceed.

2 BY MS. PANDUKHI':

Q. Now, while you were employed at the Clark County

4 Coroner's Office, did you have occasion to perform three

5 autopsies on or about May 28th, 2003?

6 A. Yes, I did.

7 Q. Did you perform autopsies on the bodies of Jason

8 Moore, Dajon Jones, and Derrick Jones on that date, May

9 28th, 2003?

10 A. Yes, I did.

11 Q. Which was the autopsy that you performed first?

Is it -- can I refer to my notes, my autopsy12 A.

13 notes for the time?

14 Q. Would they assist you in testifying, in order to

15 be able to refer to your notes occasionally?

16 A. Yes, it will.

17 MS. PANDUKHT: Is there an objection from the

18 Defense?

19

20

MR. BROOKS: No obj ection.

THE COURT: You may do so.

THE WITNESS: The first case I did was Jason21

22 Erik Moore.

23 BY MS. PANDUKlIT:

24 Q. Does it state what time did you that?

I began this case at 8: 30 in the mo:rning.25
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1 Q. And when did you complete that particular

2 autopsy?

3 A. This one would have been completed approximately

4 1:30, because I started the second one at 1:30.

5 Q. Now before we actually get into

6 A. Oh, I'm sorry 11:30. I'm not reading my

7 handwriting.

8 Yes, I completed it, and at 11:30 I started the

9 second one.

10 Q. Generally, who is actually present during an

11 autopsy?

12 A. During an autopsy we have an ancillary staff

13 that assists us, which would consist of an autopsy tech

14 working with me, who I s assigned just to work with me. We

15 also have a circulator that will handle any fluids that I

16 withdraw, labeling to go to the lab. Also at the autopsy

17 in the cases of a homicide, such as these, oftentimes the

18 homicide detectives are present.

Q. Were homicide detectives present on this date?19

20 A. I don't recall. Right offhand, I don't recall.

What about crime scene analysts?21 Q.

22 A. They were present in the opposite room

23 processing any cases, but not actually present when I'm

24 doing the autopsy.

Q. Do they take any photographs before you perform25
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2

Q. And do you have an opinion as to whether or not

1 the autopsy?

A. Yes. 'They take their own set of photographs, as

3 well as our employees at the coroner's office will take

4 photographs.

5 Q. And could you tell us about the external

6 examination that you conducted on the body of Jason Moore?

7 A. Are you asking me to go into the findings?

8 Q. Yes. What were your significant findings during

9 your external examination?

10 A. The external exa~nation of Jason Moore revealed

11 that there were three gunshot wounds, one of them being on

12 the back of the head. Another one on the right side of

13 his neck. And the third one being to the back of the

14 right shoulder.

15 Q. And could you describe, first, the injury, or

16 the wound, to the back of the head?

17 A. 'This entered the back -- the left back of the

18 head, which I call the area -- I split the head, the back

19 of the head in half; and then there I s the right half and

20 the left half. So, this would have been on the left back

21 of the head. And then it exited the body on the left

22 forehead. So, the exit wound was a little bit higher, but

23 it did go in the back of the left and enter the left

24 front.

25
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1 that wound would have been fatal?

2 A. Yes, that would have been a fatal wound.

3 Q. Why would that be?

The bullet passed through the brain and did a4 A.

5 maj or amount of damage to the brain substance when it went

6 through.

7 Q. What about the second gunshot wound?

The second wound entered the right side of the8 A.

9 neck, and it exited the left upper chest, neck area. It's

10 kind of like a high left upper chest. So, it went in the

11 right neck up the chest is.

12 Q. Do have you an opinion as to whether or not that

13 second gunshot wound would have been fatal?

A. urn -- let me -- may I correct what I said first?14

15 I mean, I pointed and I don't want to deceive the jury.

16 Q. Certainly.

17 Q. It was actually the left chest to the back, not

18 the front. I was pointing to the wrong area.

19 And, yes, I believe this would have been a fatal

20 wound.

21 Q. Why is that?

22 A. When it passed through the neck, it transected

23 the trachea. And the trachea is that big tube that we

24 breath through. So, a lot of blood would have been

25 dumping or pouring into his lungs from that wound. And
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7

Q. Now, was that actually -- how would you describe

1 when we breath, air needs to go through that to get to the

2 longs, so that would have been disrupted.

3 It also, as it passed further and went through

4 the top of the left lung, that would have caused major

5 hemorrhage in to the left chest cavity, which we, in deed,

6 found in autopsy.

Q. And what about the third gunshot wound?

The third gunshot wound was to the right back of8 A.

9 the shoulder. It crossed over and broke the spinal cord,

10 or the spinal column, the vertebra -- comes a fracture of

11 the spinal vertebral - - the vertebral bodies - - and

12 transecting his spinal cord. It then ended up on the left

13 side of the neck, where I recovered a bullet. It did not

14 exit the body.

15 Q. With the first two gunshot wounds, did that

16 bullet exit the body?

17 A. Yes.

18 Q. But not with the third gunshot wound?

19 A. Correct.

20 Q. And where, again, did you locate that bullet?

21 A. This one was in the left back of the neck.

22 I just want to verify that on the picture that

23 what I wrote was correct.

24 The left back of the neck, correct.

25
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2

A. The findings on the internal exam were

1 that bullet?

A. urn -- a large caliber, deformed, copper-jacketed

3 bullet was recovered from the musculature of the left

4 neck.

5 Q. Would that third gunshot wound have been

6 considered fatal?

7 A. Perhaps. He definitely would have been

8 para 1yzed, because of the transect of the cord. And

9 untreated, of course, it would have been fatal. He,

10 perhaps, could have survived this if it was an isolated

11 wound and he had received medical treatment.

12 Q. Did you also conduct an internal examination of

13 the body of Jason Moore?

14 A. Yes, I did.

15 Q. What were the significant findings of your

16 internal examination?

17

18 associated with the gunshot wounds. I was looking for the

19 paths that they took, what organs had they injured, the

20 effects that they have on those organs, the hemorrhage

21 that it caused. And then I also, on every autopsy, look

22 for natural disease and abnormalities that perhaps could

23 be associated with the person I s death. And he had no

24 other injuries or disease processes that could have

25 contributed to his death.
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Q.

4

5

6

7

8

9

11

12

13

15

17

18

19

21

23

1

A.

Q.

A.

A.

Q.

A.

Q.

A.

A.

A.

Q.

A.

So, based on both of your internal and external

2 examinations on the body of Jason Moore, do you have an

3 opinion as to the cause of death?

142

Yes, I do.

What is that opinion?

Q.

He died of multiple gunshot wounds.

And the manner of death?

Homicide.

Did you then conduct a second autopsy right

10 after that first one?

Yes, I did.

And which body was that on?

That was on Dajon Jones. Is that the correct

14 pronunciation? Dajon.

Q. And, so, you would have started that, I believe

16 you said, at 11:30?

Yes. I started his at 11:30.

Q. And when was that autopsy canpleted?

That would have been completed right before I

20 started the third one. And that time was 1: 30.

22 examination of this body?

Could you describe your external and internal

Yes. The external examination on Dajon, he had

24 a gunshot wound in the left neck, or the left side of the

25 neck, that exited the back of the head on the right. So,
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1 it was a very angled gunshot wound. This transected his

2 spinal cord at a very high level, right under the base of

3 the skull, and caused a fracture in the base of the skull

4 as well. He had a second one on the left neck that exited

5 out the back of the neck.

6 Q. So, were either of those gunshot wounds

7 associated with a bullet that you recovered?

8 A. Both of these wOilllds, there were exit wounds.

9 He was not holding any bullets.

10 Q. How close were the two gunshots wounds together?

11 You said they were both on the left neck.

12 A. Yes, they were very close. I think I measured

13 the closeness.

14 They were wi thin an inch of each other. One was

15 7.8 inches beneath the top of the head; the other one was

16 8.4 inches. So, it's very close from the top of the head.

17 And then one of them was 2.6, or about two and a half

18 inches to the left of midline; the other one was 2.3. So,

19 they were very close together.

20 Q. Did you notice anything else about the exterior

21 of those 91IDshot wounds on the front of the left neck?

22 A. Yes. There was a stippling pattern around --

23 covering the -- it's the left. 11m sorry. There was

24 stippling extending up on his face and arollild on the neck.

Q. Could you explain to the jury what stippling is?2S
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1 A. Stippling is unburned gun powder that actually

2 imbeds in the skin when a gun is fired in close proximity

3 to the skin. And it actually bums or tattoos a pattern

4 in the skin.

5 Q. Is there a certain distance that saneone has to

6 be firing that weapon from, in order to get stippling?

7 A. You know, it's very variable on guns. Some

8 guns, the stippling will only occur up to, say, 12 inches;

9 some guns, you'll see stippling up to 18 inches, and I

10 mean 18 inches from the person that you're firing at.

11 Others go up 24; sore can go even farther. And I,

12 generally in the literature that I have reviewed and the

13 cases that I have done in my experience, I say that if I

14 is see stippling, that gun was within 24 inches of that

15 body.

16 Now, in this case, I can't say which wound the

17 stippling was caused from, or if it was caused from both;

18 if they were, you know, fired at the very same time from

19 the same distance. So, I'd have to assume or have to say

20 it's one or the other or both. I can't say, but there is

21 stippling.

22 Q. Was that because of how close the two wounds

23 were together?

24 A. Correct.

25 Q. And how extensive was this stippling pattern
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A. urn -- I would say both of these were fatal.

1 aroundthose gunshotwounds?

2 A. It extended3.7 inches above and 4.5 inches

3 below. So, you haveseven- - an eight -inch spreadof

4 stippling fran the center of those two wounds. AndI

5 measuredit fran the center of them, instead of the wound,

6 becauseI don't knowwhichwoundis the woundwith the

7 stippling.

8 Is everybodyfollowing me here?

9 Okay. Andthen the spreadside to side wasfive

10 anda half inches, or just under five and a half inches

11 this way, wasthe spread.

12 Q. So, baseduponyour experience, would that be

13 considereda small or a great amount?

14 A. Wow.

15 Q. Just to you give us an idea.

16 A. Well, it's stippling. I really can't makea

17 ccmnenton that.

18 Q. Andhowabout - - do you havean opinion as to

19 whetheror not they were firing at close range?

20 A. Well, to me, less than 24 inches is close range.

Okay. Now,wouldeither of the gunshotwounds21 Q.

22 the neck havebeen fatal in this case?

A. Yes, they were.23

24 Q. Oneor both?

25
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1 Q. Andyou said that oneof the woundshad actually

2 transected the spinal cord. Theother wound>

3 A. Theother onewent through the external and

4 internal jugular veins. Andthose are major vessels; even

5 thoughthey're veins, they're major vessels in the neck,

6 andyou can bleed to death from those.

7 Basedon uPJIlyour examination, did you havean

8 examinationas to the causeof death?

Q.

9 A. Yes. Also in Dajon, I found no other illnesses

10 or injuries in the body that could be related to him

11 dying. And I determinedhis death to be due to rrrultiple

12 gtmShotwounds.

13

14 death?

15

16

A.

Q. Anddid you makean opinion as to the rnannerof

Yes. Hanicide.

Q. Did you then performeda third autopsy after the

17 secondone?

20

22

18

19

21

A. Yes, I did.

Q. Youbeganthat autopsy - - that wouldbe at 1:30?

A. 1:30, correct.

Q. Whendid you completethe third autopsy?

I believe this onewent well into lateA.

23 afternoon, about 5:00 0 Iclock.

24

25

Q. Andthis autopsywasperformedon whom?

OnDerrick MorganJones.A.
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1

Thenext woundwasin the right upperback. And

Q. Couldyou describeyour significant findings

2 with regard to that autopsy?

3 A. Yes. Wehadsevenwoundson Mr. Jones, andthe

4 first onewasto the foreheadandit exited -- it was

5 along the midline, or in the midline. Andit exited the

6 left forehead, so that waspretty close -- it is an exit,

7 pretty close.

S Thenext onewasin front of the right ear, and

9 that bullet endedup -- he washolding that bullet. And,

10 by IIholding," I meanthat that bullet remainedin the

11 l::ody. It did not exit the body, but I recoveredit from

12 the tissues in the body. Andthat wasin the left neck,

13 upperchest neck.

14 Thenext woundwasto the left ear, and it wasa

15 through whatwecall through-and-throughof the left

16 ear lobe. It just enteredandwentright back out.

17 Thenext onewasto the left shoulder, the back

18 on the left shoulder. Andthat wasa graze wound. And

19 what I meanby that, it didn't really enter the body,

20 other than just graze the surface. It took off the

21 surface skin andthe fatty tissue, but it didn't actually

22 enter bodycavities.

23

24 that oneentered the right -- or exited the right midback.

25 Andthis woundcovered-- or did not enter a bodycavity.

147
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1 It just kind of went through -- it entered the back and

2 went through the fat and the muscletissue, and then

3 exited the back. So, it didn't really go into a body

4 cavity; it just stayed in the fat andmuscle.

5 Hethen had a woundon the back of his right

6 handthat exited the front of the hand. Andthe front of

7 your hand is the palmof the hand, so it went in the back

8 of the handand exited the palm. Andthere wasstippling

9 aroundthis wound,or stippling -- yeah, stippling on his

10 hand.

11 Andthen the last woundon Mr. Joneswasthe

12 back of the left upper arm. So, this wouldbe your upper

13 arm. This is the back of your left upper arm. Andthat

14 woundcameout on the back of the left forearmbut the

15 characteristic -- and I say that, just becauseone's

16 higher than the other -- but the characteristics of this

17 wound- - and it's very seldan that wecannot;tell which is

18 the entrance andwhich is an exit wound,and that's what

19 we're trained to do -- but in this case I wasunable --

20 they were -- the characteristics wereso close, I could

21 not, to a reasonabledegreeof medical certainty,

22 detenninewhich onewasthe entrance and the exit woundon

23 this arm, this non-lethal annwound. I just could not

24 actually say which one it was. Nor the position. I

25 couldn't line themup to figure out the position.
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1 Q. So, there wereentrance wounds,there were

2 gunshotwoundsthat entered to the back of the body of

3 Derrick Jones?

4 A. Correct.

5 Q. Howmanyentered fran his back or - - andby the

6 "back," I mean the back of his entire bc:x:ly?

7 A. Including the handandarm?

8

9

Q. Yes.

A. Four.

10 Q. Four gunshotwoundsentered from the back of

11 Derrick Jones's body?

12

13

A. Correct.

Q. Whichof those sevengunshotwoundswouldhave

14 beenconsidered fatal, andwhy?

A. The first one I described to the forehead that15

16 went in the head, that did significant amountof damageto

17 the underlying brain with hennrrhage,that wouldhavebeen

18 a fatal wound. I believe the secondone that went in the

19 front of the right ear that onedid significant amount

20 of damageto the neck. That wouldhavebeen - - and the

21 structures in the neck, andthe neck is very concentrated

22 with a lot of important veins andvessels. That one would

23 havebeen fatal.

24 Theear lobe wouldhavebeen irritating, but not

25 fatal.
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7

A. Toxicology is when we obtain fluids from the

1 The graze, the fourth one I told you about,

2 would not have been fatal.

3 The fifth wound that went through that fat and

4 the muscle in back, that would not have been a fatal

5 wound. The back of the right hand, and the left upper

6 arm, neither of those would have been fatal.

Q. Did you also conduct an internal examination?

Yes, I did.8 A.

9 Q. What were the results of your internal

10 examination?

11 A. The only thing I found -- and I didn't mention

12 the other -- he most likely was a smoker, and there was no

13 other significant disease or injuries.

14 Q. Do you have an opinion as to the cause of death?

15

16

A. Yes.

Q. What was that opinion?

17 A. He died of multiple gunshot wounds.

And the manner of death?18 Q.

19 A. Homicide.

20 Q. Is it also custarary for you when you perform an

21 autopsy to run what you called a toxicology?

22 A. Yes.

23 Q. Could you briefly, first, tell the jury what a

24 toxicology is?

25
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1 body, various fluids, sometimes just blood, scmetimes

2 vitreous fluid. And we run tests on it to determine if

3 there's any poisons or toxins or abnormal blood levels of

4 certain substances that we're looking for.

5 We send the fluids to a lab, and they test it

6 for us.

7 Q. What were the results of the toxicology tests,

8 with regard to each of the three bodies?

9 A. All three of these gentlemen were negative for

10 toxicology, except there was evidence of marijuana in

11 their system. And marijuana shows up for -- up to 30

12 days. And we don't quantitate it to tell you how much is

13 there, just the fact that it's there.

14 MR. KANE: The Court's indulgence.

MS. PANDUKlIT: Yes. Yes.15

16 BY MS. PANDUKHT:

17 Q. And, you know, when you were speaking about

18 first, second, third gunshot wounds, you were going in

19 that order, is that an order that you assigned to the

20 wounds?

21 A. Yes, it is.

Q. So, you would have no idea what order the22

23 gunshots were actually fired into the bodies?

24 A. very sel- -- I mean once in a while you can

25 tell. But I always number my gunshot wounds or injuries
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1 from head to toe, regardless of what was first and what

2 was second. Usually, we have no idea the order.

3 So, as they're laying on the stretcher, I go

4 from head to toe, so I don't miss anything. That's the

5 order I dictate, that's the order I number them;

6 everything goes from head to toe.

7 MS. PANDUKHT: Thank you, Ms. Worrell. I have

8 no further question.

9 I'll pass the witness.

10 'mE COURT: Cross-examination.

11 MR. BROOKS: I have a few brief questions

12 CROSS-EXAMINATION

13 BY MR. BROOKS:

14 Q. You testified that all three individuals were

15 positive for marijuana?

16 A. I believe so.

17 Q. And were all three individuals negative for

18 alcohol?

19 A. Let me check my reports to make sure.

20 Derrick Jones, negative, except for marijuana.

21 Dajon Jones, negative, except for marijuana. No

22 alcohol.

23 And Jason Moore, negative for everything

24 including alcohol, except for marijuana.

Q. I'm sorry? Jason was negative for marijuana?25
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1 A.

Q.

They all three had marijuana, and nothing else.

Okay. Now, you have no assigned values of any

3 kind to marijuana, here?

2

4

5

6

7

A.

Q.

A.

Q.

No.

No metabolite value?

No.

All right. Do you have any kind of

8 distinguishing factor between metabolized marijuana or

9 non-metabolized marijuana?

10

11

12

A.

A.

No. We don't do that at the coroner's office.

Q. You used to, at one time?

Not that I - - not since I worked - - I mean, not

13 while I was working there. It's never a cause of death,

14 and it's just not quantitated. They just qualitate it.

15 Q. Is there a cutoff between when you decide there

16 is marijuana and not marijuana?

17

18

19

A.

A.

I don't know those cutoff values.

Q. But somewhere, someone has a cutoff value?

I can't answer that. You'd have to ask the lab,

20 one of the toxicologists in the lab. I'm just not aware

21 of whether it's there or no.

22 Q. Basically, you just rely on a report provided to

23 you by a lab?

24

25

A. Quest Laboratories, correct.

I don't believe these were sent out. Quest does

153
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1 all of our laboratories, but I'll check Quest.

2 Q. Is that Q-u-e-s-t?

3 A. Correct. Quest Diagnostics.

4 Q. Is the toxicology being done from blood or

5 urine?

6 A. Blood.

7 Q. And do you saretimes do it from eyes? The

8 vitreous fluid.

9 A. You know, I can do a tax on eyes. Frequently,

10 if it I S an auto accident, I'll do an alcohol. But when we

11 do vitreous fluid, we're looking for electrolyte studies;

12 you know, the potassium, the chloride, sodium. Glucose is

13 done off the fluid of the eyes. But, generally, tox is

14 not done unless you can't get blood.

15 Q. You've also testified that all three individuals

16 died by what you called harrUcide.

17 A. Correct.

Q. What does had mean, exactly.18

19 A. Homicide, to a forensic pathologist, is strictly

20 one person taking the life of another. It makes no

21 meaning of intent or mission. It's just strictly one

22 person causing the death -- yeah, cause the death of

23 another.

Q. So, it has nothing to do with a legal conclusion24

25 about whether it's first-degree murder, second-degree
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2

3

A. -- without knowing the amount that they took in.

MS. PANDUKI-IT: No further questions.

1 murder, voluntary manslaughter, or anything like that?

A. Absolutely not.

4

MR. BROOKS: Okay. Thank you.

Pass the.

5 MS. PANDUKI-IT: I just have a couple of redirect

6 questions.

7 REDIRECT EXAMINATION

8 BY MR. PANDUKHI':

9 Q. You had stated that marijuana stays in your

10 system for up to 30 days?

11 A. Correct.

12 Q. How long does alcohol stay in your system?

13 A. Wow.

14 Q. Is it as long others marijuana?

I don't believe so. No.15 A.

16 Q. And if sanebody was drinking alcohol on May

17 26th, would that still be in their system two days later

18 on May 28th?

19 A. perhaps if they had a lot of alcohol, it might

20 be there. I -- the clearance rate, it's linear. I just

21 really can't answer that

22 Q. Okay.

23

24

25 III
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3

MR. BROOKS: All right. Thank you.

THE COURT: Anything further, Ms. Pandukht?

1 RECROSSEXAMINATION

2 BY MR. BROOKS:

A. Well, just to clarify that -- I'm sorry. You

4 did these autopsies on the 28th; correct?

5 A. Correct.

6 Q. Okay. And what's time -- it the afternoon,

7 wasn't it?

8 A. From morning till afternoon. All day.

9 Q. So, let's assume a person was drinking, say,

10 three beers on the 26th in the evening, sometime between,

11 say 6: 00 or 11: 00 at night. would you anticipate that the

12 beer would still be there in the body and show up two days

13 later when the autopsy is done?

14 A. Not if they were alive, no. Three beers, two

15 days later, no. If they had been -- if they died shortly

16 after drinking those and I did the autopsy three days

17 later, yes; I would expect to see it. But in a live

18 person, no, three beers would have been --

19 Q. Okay. So, if they were drinking beer between

20 6:00 and 11:00, say on the 26th. Let's assume they died

21 at approximately 11:45 12:00 o'clock that night, it should

22 still be there?

23 A. I would expected to see something, yes.

24

25
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1 MS. PANDUKHT:No, Your Honor.

2 THECOURT:This witness maystep down.

3 MR.KANE: Mayweapproach, Your Honor?

4 THECOURT: Certainly.

(Sidebar discussion held off the record.)5

6 THECOURT:Ladies and gentlemenof the jury

7 weI re going to take our overnight recess. We'll be in

8 recess until tomorrowat 8:30.

9 (TheCourt adrronishesthe jury, and the jury

10 panel exits the courtroomfor the evening recess.)

11 THECOURT:Pleasebe seated, Counsel.

12 I learned at the last break that there is a

13 possibility that waswhat I obligated -- at least I

14 thought I wasobligated to attend -- tomorrowafternoon

15 maynot be happening. If that's the case, we'll be

16 continuing this trial into the afternoon. I knowthat we

17 pranised the jury that wewouldnot do that, but I

18 particular say that, becauseI want the State to be

19 prepared. I'll knowfirst thing in the morning. I hoped

20 to knowbefore we convened-- before we adjourned this

21 evening. But I I 11 knowfirst thing in the morning. f

22 So, if you needto sort of be thinking about the

23 order, if you're proceedingwith trial, keep that in the

24 back of your mind.

MR.KANE: We'll haveplenty off witnesses25
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1 standing by.

2 MS. PANDUKHT:Yes.

THECOURT:I would also like to note to those3

4 folks whoare here - - and I haveno wayof knowingwho

5 are - - whobelongs to who. I do know, or I assume,at the

6 very least, that wehave a numberof victim family members

7 here in the courtroom, as well as the defendant's family

8 members.

9 This is to say, at the very least, an

10 extraordinary difficult situation for all of you.

11 However,I have beenalerted by mybailiff of someconduct

12 that I amconcernedabout. And if I find that anyoneis

13 not observing what is appropriate courtroom conduct, you

14 will be rerrovedfrom the courtroc:rnand not allowed back in

15 the courtroom.

16 And "appropriate courtrcx::mconduct" meansthat

17 you pay attention to the witnesses whoare testifying, not

18 to anyoneelse in the courtroom, unless one of our

19 attorneys speaksto you, and they would, of course, speak

20 to you directly. And they wcrnanof course speak to you

21 directly.

22 There is no contact in any form allowed with the

23 defendant. And I just want all parties to makethat very

24 clear, or understand that you can't have that conduct.

25 And if I find that there is any inappropriate conduct that
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6

Dated: December 9, 2005

1 deals with a witness who testifies in this case, I will

2 similarly take appropriate action. And that would be far

3 more severe than just removing someone from the courtroom.

4 And, with that in mind, we will stand in recess.

5 (Whereupon, court adjourned at 6: 00 p.m.)

7 * * * * *
8

9 I hereby certify that the foregoing is a tru.e,

10 accurate and complete transcription of my stenographic

11 notes taken at the time of the aforementioned trial

12 proceedings.

13

14
JEAN MODAHLBERG, RPR, CCR 7sj?CSR 11715

15

16

17

18

19

20

21

22

23

24

25
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A.

Q.

of Nevadav. Budd

2

K-o-k-i-t-h-a.

And whenyou were living there, howmany

3 bedroomswere there?

4

5

A.

Q.

Three.

Did anyonehave their ownbedrooms? Howdid

6 that work?

7 A. My rrother and my sister had their ownroom, and

8 us boys shared the master bedroom.

9

10

11

Q.

A.

Q.

By "us boys, fI you and your brother?

And Derrick and Jason.

Now,howlong had you been living in that

12 apartment?

13

14

A.

Q.

About a rronth.

Did you also knowsaneoneat that apartment by

15 the nameof A.I.?

16

17

18

19

A.

Q.

A.

Yes, ma'am.

Is A.I. in the courtroom today?

Yes, ma'am.

Q. Could you point him out and describe an article

20 of clothing he is wearing today?

21

22

A. Black button-up shirt and a red tie.

MS.PANDUKI-IT:Maythe record reflect the

23 identification of the defendant?

24

25 III

THECOURT:The record will so reflect.
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1 BYMS. PANDUKHT:

2

3 other than A.I.?

Q. Did you knowthe defendant by any other name,

12 howdid you knowhim? Fran where?

14 there, he was there already at the house.

16 guys did?

18 every day.

19

4

5

6

7

8

9

10

11

13

15

17

20

21

22

23

24

25

A. No, ma'am.

Q. Did you knowwhat "A.I." st.ood for?

A. A guess, but I never actually knew.

Q. Whatdid you guess it stood for?

A. Allen Iverson.

Q. And whowasAllen Iverson?

A. A basketball player.

Now, at the time that you knewthe defendant,Q.

A. The apartment canplex. WhenI first rroved

Q. Did he live in the sameapartment complexyou

A. I'm pretty sure he did. Hewas in the building

Q. Doyou knowwhich apartment he lived in?

A. No, ma'am.

Q. Do you knowwhich building he lived in?

A. No, ma'am.

Q. Doyou knowwhohe lived with?

A. His aunt and uncle.

Q. Doyou knowtheir names?
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A.

Q.

of Nevada v. Budd

2

NO, mat am.

And how did he look, specifically May 26th and

3 May 27th of 2003, in terms of his hair?

4 A. It was all cut off; and, before, it was longer.

5 He had braids.

6

7 were?

8

9

Q.

A.

Q.

Okay. Could you describe how long. the braids

Not that long. About three, four inches.

How about, could you point on own head, to kind

10 of show the jury?

11

12

A.

Q.

Compared to mine, about here it stops.

Okay. All right. So, you think it goes to

13 about the top of your shoulder?

14

15

A.

Q.

16 shoulder?

17

18

19

20

21

22

23

24

A.

Q.

A.

Q.

A.

Q.

A.

Q.

No. Huh-uh.

Okay. So, a little above the top of your

Back of the neck.

Back of the neck?

Yeah.

Okay. And how long had you known the defendant?

About a month.

What did you used to do with the defendant?

Play basketball and just chill.

And who used to hang out where the defendant,

25 other than yourself?
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A.

Q.

A.

Q.

of Nevada v. Budd

2

3

4

We all did.

But "we all," who do you mean?

Me, my brotherr Derrick, and Jason.

Now, I'd like to draw your attention to May

5 26th, 2003, during the day some time.

6

7

8

9

A.

Q.

A.

Q.

Uh-huh.

Did you spend time with the defendant?

Majority of the whole day.

Okay. And could you tell the jury a little bit

10 about what you did back thenr early evening?

11

12

A.

Q.

Play basketball.

Okay. And when you were playing basket.ba.l L,

13 where were you playing?

14 A. In the court in front of the apartment complex

15 by the front gate entrance.

16 Q. Where you were playing basketballr was it

17 actually on the grounds of the complex?

18

19

20

21

A.

Q.

A.

Q.

Yeah.

Is it on that diagram?

Yeah.

Could you mark an "X" or circler if it's

22 labeled.

23

24

25

A.

Q.

A.

(Witness complies.)

Is it actually labeled "basketball court"?

Yes, ma'am.
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Q.
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of Nevada v. Budd

3

4

5

6

8

9 time.

10

12

14

15

16

17

19

20

23

24

A.

A.

A.

A.

A.

Q.

A.

18 that--

Q.

A.

78

Okay. Now, when you say you were playing

2 basketball, who actually was playing basketball?

Me, him, Derrick, and Jason.

Q. Okay. Was Dajon there?

No, rna ' am.

Q. And do you remember about what time you were

7 playing basketball?

No. But it was in the a.m., in the morning

Q. Okay. And then did anything unusual happen

11 while you were playing basketball?

Before, they had got into a confrontation, a

13 argument.

Q. Who's "theyll?

A. I. and Derrick.

What was that about?

Offer some weed. He said someone told him

THE COURT: Who is "he"?

21 Derrick had stole his weed.

TIIE WITNESS: A. I. said someone told him that

22 BY MS. PANDUKHT:

And what happened after that?

We just started playing basketballi shooting

25 cans and just started playing basketball.
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Q.

A.

of Nevada v. Budd

Did it seem as though that had been resolved?

Yeah.

THE COURT: Is that a "yes"?

THE WITNESS: Yes, ma ' am.

5 BY MS. PANDlOOIT:

11 game?

6

7

8

9

10

12

13

14

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Did the defendant appear to be angry?

Not at the time; no, ma'am.

Did you think anything else of it?

No, ma'am.

Did anything else happen during the basketball

Yes, ma'am.

What?

We were just playing, and him and Jason, they

15 had fouled each other -- however it happened -- but they

16 got into a confrontation over a foul.

17

18

19

Q.

A.

Q.

And, again, who is "they"?

Jason and A.I.

Okay. And what did he - - what did the defendant

20 say, if anything?

21 A. The defendant told him that he wasn't going to

22 fight him; he was going to put some slugs in him.

23 Q. And when you I re saying the defendant told

24 someone, who did he tell?

25 A. Jason.

79
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Q.

A.

of Nevada v. Budd

2

What happened after that?

Nothing. We played -- finished playing

3 basketball, and then we went to the apartment and just

4 kicked it.

5 Q. Did the defendant appear to be angry when he was

6 making that comment to Jason?

7

8

9

10

11

A.

Q.

A.

Q.

A.

Yes, ma ' am.

Could you describe how he seemed?

Serious, like he will do it.

How do Jason act?

Jason didn't take it into much concern. He kind

12 of brushed it off, didn't pay no attention to it.

13

14

15

Q.

A.

Q.

Did you boys finish the game?

Yes, ma'am.

Did it appear as though anyone was going to go

16 out and have a fight or anything like that?

17

18

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

No, ma'am.

So, what did you do after the game?

We went back to the apartment.

Which apartment?

Apartment 2068, our house.

Who actually went back to that apartment?

Me, Derrick, Jason, and A.I.

And where was Dajon?

He came later on that night before all this
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1 happened. So, he really wasn't aware of nothing else

2 going on.

4

5

6

7

Q.

A.

Q.

A.

Q.

Do you remember about when Dajon came back?

It was dark. I know it was dark.

And how long were you at the apartment?

Between the time he came.

Well, I meant, how long were you and Jason and

8 Derrick and A. I. at the apartment?

9 A. Oh, we were there until the incident. We were

10 there until the rest of the -- for the remainder of the

11 day.

12

13

14

15

16

A.

A.

Q. What were you guys doing in the apartment?

Just rapping, kicking it, watching TV.

Q. Did anybody else came over?

Huh-uh.

Q. Now, were you guys in any particular part of the

17 apartment?

18

19

A.

Q.

In the living room.

In the living room. What kind of furniture was

20 in the living roam?

21

22

A. Two couches and a TV and coffee table.

Q. Was there a TV in any other part of the

23 apartment?

24

25

A. No, ma 'am.

Q. Now, you said that Dajon came home.
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A.

Q.

4

5

7

8

9

10

12

13

14

15

16

18

20

24

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Uh-huh.

When Dajon carne hane, where did he go in the

3 apartment?

1

2

He went to the room and layed down in the bed.

NowI the room that you're talking about, is that

6 the one that you and Derrick and Jason

Yes, ma'am.

-- all shared?

Yes, ma'am.

And when he went back III there and layed down on

11 the bed, was he alone?

Yes, ma'am.

Do you know if he shut the door, or not?

The door was closed.

How'd you know?

How do I know the door was closed? Because A.I.

17 opened it before he went in.

Now, before the incident actually occurred did

19 A.I. stay inside the apartment the entire time?

I am not sure. I know when he left, he was

21 supposed to go to the store. So, I can't tell you where

22 he went when he left outside the door. I don't know if he

23 left the apartment complex, or not.

Okay. But could you tell the jury about; what

25 happened when he left. So, he left the apartment at some
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1 point?

2

3

4

5

6

7

8

9

10

11

12

A. Uh-huh.

13 went in the room. He opened the door and went in the room

14 where my brother Dajon was.

15

16

Q. Do you know when that was?

About 10, 15 minutes before the incident.

17 "Where I s my stuff at?" And then I heard another gunshot.

18 And then I left. I ran.

20 could you tell who was saying that?

19

21

22

23

24

25

A.

Q. Okay. And what time was the incident r about?

A. 11:30, 11:45.

Q. Where did he say he was going?

To the store to get something to drink.A.

Q. How long was goner about?

A. 10, 15 minutes.

Q. And then what happened when he came back?

He said he needed to use the bathroomr so heA.

Q. Then what happened?

I heard two gunshots and then I heard him say,A.

Q. When you say you heard "Where's my stuff at?"

A. Yes.

Q. Could you recognize the voice?

A. Yes, ma'am.

Q. Whose voice did you recognize it to be?

A. A.I. 's.
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Q. Now, when you heard all of this, where were you

2 in the apartment?

3

4

5

A.

A.

Q.

Laying down on the couch.

And where was Derrick?

On the other couch. Him and Jason was on the

6 smaller sofa, and I was laying on the bigger sofa.

7

8 A.

Q. What were you guys doing at the time?

Waiting on him to come back from the store with

9 the drink.

10

11

12

13

A.

Q. Was the T.V. on?

Huh-uh ,

THE mURT: Is it a "no"?

14 BY MS. PANDUKHT:

THE WITNESS: No, ma' am.

15

16

17

18

19

A.

A.

Q. Now, you said that you heard gunshots?

Yes, ma'am.

Q. What did they sound like? How did you know?

I knew they were gunshots. I could tell.

Q. Okay. And how much time was in between the

20 first and the second one?

21 A.

22 after each other.

Second apart; like they were fired immediately

23 Q. Okay. And what did you do after you heard the

24 first and second gunshot?

25 A. I ran to the door and opened it. And while I
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1 was stand there with the door open, Derrick and Jason was

2 telling me to get back in the house 'cause they thought

3 the gunshots was coming from the outside. But I knew they

4 was coming from in the room.

How do you know?Q.5

Because I heard it.6 A.

Where could you hear that the gunshots cameQ.7

8 fran?

Fran the master bedroom.9 A.

Was anyone else in that back master bedroomQ.10

11 besides A.I. and Dajon?

12 A. NO, ma'am.

Was there anybody else inside the apartment,13 Q.

14 other than you, Dajon, A.I.t Derrick, and Jason?

15 A. No, ma'am.

And so what did Jason and Derrick do when you16 Q.

17 guys had that conversation about where the shots were

18 caning from?

They were hiding behind the couch they were19 A.

20 sitting on, and they got, like, behind it, and was telling

21 me to get back in the house.

Did you get back in the house?22 Q.

23 A. No.

When did you leave?24 Q.

25 After I heard the third shot.A.
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Q.

of Nevada v. Budd 86

And how much time passed between the second shot

2 and the third shot?

3

4

5

6

7

8

9

10

A.

Q.

A.

Q.

A.

Q.

A.

Q.

About t.wo minutes.

How did you leave?

I ran down the stairs.

What were you wearing?

Boxers.

Were you wearing any shoes?

NO, ma'am.

When you ran down the stairs, are you talking

11 about outside the apartment or inside the apartment?

12

13

A.

Q.

14 there?

Inside the apartment.

Okay. And do you still have that diagram up

15 Could you take that pen and draw the direction

16 you ran out of the apartment, and where you went.

17

18

A.

Q.

So, it was -- I can't really tell.

And if you want to use this one first, the

19 black-and-white copy.

20

21

A.

Q.

I guess this is

So, when you were actually at your apartment

22 could you -- and if could you actually look at this, but

23 then draw on the color copy.

24 A.

25 this way, Icause I ran towards the back.

I'm assuming that the back of the apartment is

PRESTIGE COURT REPORTING
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2

THEo)URT: can you speakup, please.

THEWITNESS:I canlt really tell on the diagram

3 where the front and the back of the apartment begins, but

4 I ran towards the back of the apartment.

5 BYMS. PANDUKHT:

6

7 headed?

Q.

8

9

10

11

12

13

14

15

16

A.

Q.

A.

A.

A.

A.

Well, let meask you this, then: Wherewere you

Towardsthe 7-Eleven on Charleston.

Okay. Is Charleston labeled on the diagram?

No, malam.

Q. Is it written anywhereon there?

Q.

Oh, yeah. Here it is.

Okay. And, so, did you run towards Charleston?

Yes, malam.

Q. Do you knowif you --

So, it would be this way. To Charleston and

17 downto the 7-Eleven.

18 Q. Okay. Now,did you go out - - did you go out the

19 front entrance or main entrance to the complex?

20

21

22

23

24 like?

25

A.

A.

A.

NO, maI am. The rear of complex.

Q. Howdid you actually get out of the complex?

Jumpedthe fence.

How- - what did that part of the fence lookQ.

It was steel rods with the curved tops.
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Was it locked?

No. It was a gate -- a fenced area. Didn't

3 have a way in or out, so the only way out was over it.

Q.

2 A.

Okay. So, you didn't actually go through the

I hopped the fence.

You went over the fence?

Yes, ma'am.

So, you weren't exiting out the front, over

No, ma'am.

MS. P.M1[)UKHT: At this time, I am going to move

13 State's Proposed Exhibit 2A with the markings of Lazon

4 Q.

MR. BROOKS: Could I see that for a minute,

MS. PANDUKHT: And I'm going to - - after I show

18 it to Mr. Brooks, I was also going to publish it to the

19 jury so they could see it, as well.

5 gate?

6 A.

MR. BROOKS: Judge, we have no objection to the

21 admission of this exhibit being used.

7 Q.

THE COURT: It will be admitted.

(Exhibit 2A was marked into evidence.)

THE COURT: It may be an exhibit, and you may
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1 MS. PANDUKIIT: And, just, the only marking on

2 this diagram that I didn't ask Mr. Jones to actually draw,

3 there's a little squiggly line underneath Building 5, so

4 there's really no --

5

6

7

'IHE COURT: A non-related matter, insignificant.

MS. PANDUKlIT: May I -- is it okay to publish?

THE COURT: Yes.

8 BY MS. PANDUKHT:

9 Q. Okay. So, can you see that up on your screen,

10 also, Lazon?

11

12

A. Yes, ma'am.

Q. Just for the jury1s benefit, is this right here

13 where you said your apartment was?

14

15

A. Yes, ma'am.

Q. And, then, is this where you said you guys

16 played basketball?

17

18

A. Yes, ma'am.

Q. Now, the line that you drew to actually run out

19 of the apartment complex, is this that line --

20

21

22

23

A.

24 here?

25 A.

A. Yes, ma'am.

Q. -- that I'm going over here with my pen?

Yes, ma'am.

Q. And this is East Charleston Boulevard right

Yes, maam.
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1 Q. And the 7-Eleven that you ran to, was it out

3

5

7

8

9

10

11

12

14 A.I.?

15

16

17

19

21

22

23

24

A.

A.

2 here, where you have a -- it looks like a little arrow.

Yeah. It was a right turn I had to makein

4 order get to the 7-Eleven.

Q. Okay. And the front entrance to the actual

6 complexwould be over here?

Yes, malam.

Q. Right in this area?

A. Yes, ma'am.

Q. And you didn I t go out that way?

A. No, ma'am.

Q. Okay. Now,while you were at the apartment

13 before this all happened,did everything seemokay with

A. Yeah.

THEmURT: That's a "yes"?

THEWITNESS:Yes.

18 BYMS. PANDUKHT:

Q. The other thing I forgot to ask you is: Was

20 your rrother or your sister homethat night?

A. No, ma'am.

Q. Okay. Theywere out that whole night?

A. Yes, malam.

Q. Now, as you were running downthe stairs and

25 awayfrom your apartment, other than the three gtmshots
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1 you already told us about, did you hear any other

2 gunshots?

4

A.

Q.

No, ma'am.

And as you were running out, did you notice any

5 other people around you?

6

7

A.

Q.

No, ma'am.

Now, you said that you weren r t wearing any shoes

8 and you were wearing boxers. What were you wearing on

9 top--

10

11

12

A.

Q.

13 here it.

14

Nothing.

-- do you remember?

MS. PANDUKI-IT: He said "nothing"? I couldn I t

THE WI'INESS: Yeah .

15 BY MS. PANDUKlIT:

16 Q.

17 you do?

18

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

Q.

And when you ran over to the 7 - Eleven, what did

I called the police.

How did you call the police?

911.

What kind of phone did you use?

The pay phone.

And the pay phone at the 7-Eleven?

Yes, ma'am.

And when you called the police, did you actually

PRESTIGE COURTREPORTING
(702) 898-7676

91

Oul032



12-8-05 of Nevada v. Budd

1 connect with someone?

2 A. Yes, ma'am.

3 MS. PANDUKHT: At this time, I'm going to move

4 to admit and play the 911 tape of his phone call.

5 THE COURT: Objection, Counsel.

6 MR. BROOKS: Judge, I simply will make the

7 objection previously made before the court, to preserve

8 the issue.

9 THE COURT: And my ruling will be the same.

10 You may, therefore, proceed.

THE REroRTER: Mr. Kane, did you want me to11

12 report this?

13 MR. KANE: No.

14 (911 tape being played to the jury.)

15 BY MS. PANDUKHT:

16 Q. Lazon, I wanted to ask you a couple of questions

17 about what you said to 911. You said that "He was in the

18 house when r ran." When you ran out the front door of

19 your apartment, who was left inside your apartment?

20 A. Derrick, Jason, A.r., and my brother.

21 Q. Your brother Dajon?

22 A. Yes, ma'am.

23 Q. You had not seen A. I. leave that apartment

24 before you ran out?

25 A. No, ma'am.
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1 Q. Now, you also mentioned -- when the 911 operator

2 asked you, "Did you see him with a gun.?11 you said, "Yes."

3 Can you explain that?

4 A. I seen him -- after I had called the police, I

5 was standing on the corner, watching, like, the streets.

6 And that's what I seen him with the gun running across the

7 street, away from the apartments.

8

9

10

Q.

A.

Q.

And who do you mean by "he"?

A.I.

So, let me make sure I got this right. It was

11 after you called the police?

12

13

14

15

A.

A.

Q.

Q.

Yeah. Is when I seen him with the gun.

And where on his body was the gun?

In his hand.

Where was he in the apartment complex when you

16 saw him?

17 A. He wasnlt. He was in the middle of the street

18 crossing from the apartment ccmplex and crossing to the

19 next street.

20

21

22

Q.

A.

And which street are you talking about now?

Johnson.

Q. And was this before you actually spoke to any

23 police officers, in person?

24

25

A.

Q.

Yes.

Okay_ So, this was how long after you called
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1 911?

2 A. It wasas soonas I hungup, I ran into the curb

3 andwatched. Andabout three minutes after I hunqup, I

4 seenhim running across the street.

5

6

Q. So, that wasafter you called 911?

A. Yes, maam.

7 Q. Did ever see him with a gun -- A.I. with a gun,

8 before you called 911?

9 A. No, ma lam.

10 Q. Now,of course, whenyou mentioned"he;" A.I.

11 wasone of your homeboys, whatdid you meanby that?

12 A. I thought he wasmy friend.

Now,you said that before the incident A. r. had13 Q.

14 the longer braids?

15 A. His hair waslonger.

16 Q. Okay. And I also wantedto ask you about

17 somethingthat happenedlater on that samemorning; so,

18 nowit would be May27th, you know,after midnight. But

19 did somethinghappenafter the police were donegoing

20 through the apartment?

21 A. Sanething, like?

22 Q. Well, did you andyour family go back to the

23 apartmentat somepoint?

24 A. Yes, ma'am. Wewerepacking our clothes to

25 leave.
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2

Okay. Do you remember when that was?

I don't know the exact time, but it was after

3 everyone had cleaned up and left. So, it was just family

4 there when --

5 Q. And by IIeveryone, II you mean there I s no more

6 police officers --

7

8

9

10

11

A.

Q.

A.

Q.

A.

NO, ma lam.

-- or anybody like that there?

No, maam.

And could you tell the jury what happened?

I was picking my pants up to pack them inside my

12 suitcase, and then a bullet fell out of them.

13

14

15

16

17

Q.

A.

Q.

A.

Q.

Now, where were those pants?

In the closet.

In what rcx:xn?

The master bedrcx:xn.

Was at that time room that you shared with your

18 brother?

19

20

21 rcx:xn?

22

A.

Q.

A.

Yes, ma'am.

And how close is the closet to the door of the

The closet is directly be- -- when the door

23 swings open, the closet is directly behind the door when

24 it swings open.

25 Q. And your pants, were they inside the closet or
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1 outside the closet?

2 A. They were in the closet on the floor, but the

3 door of the closet was open.

4 Q. And when the object fell out of your pants, what

5 did you do with it?

6 A. We kept it. And then I told my daddy i he called

7 somebody to come get it.

8 And did sornebcxiy ccme and get that object from

16 I don't see him in here, but he was the

9

Q.

you?

A.

Q.

A.

Q.

A.

Q.

A.

11 Do you know who that person was?

12 Reggie Weaver (phonetic).

13 Did you know who Reggie Weaver was?

15 Who is he?

17 gentleman that was standing outside.

18

19

20

21

22

23

24

Q. Do you know who he works for?

A. Yes, ma'am.

Q. Who does he work for?

A. The District Attorney.

MS. PANDUKHT: Pass the witness.

THE COURT: Mr. Brooks.

MR. BROOKS: May I have that exhibit again, the

25 exhibit with his drawing on it, please.

PRESTIGE COURT REPORTING
(702) 898-7676

96

OulO:~7



,-------------------

of Nevada v. Budd12-8-05

1 CROSS-EXAMINATION

2 BY MR. BROOKS:

3 Q. Lazon, my name is Howard Brooks. 11m just going

4 to ask you some questions to clear up some things I don't

5 understand. Is that okay?

6 A. No problem.

Let me first ask you: This is all new, all this7 Q.

8 t.echnol.cqy- it's a new courtroom, a new building. Are you

9 looking at that on your 'IV screen

10 A. Yes, sir.

11 Q. -- beside of you there?

12 I put on the screen here, the exhibit that was

13 admitted by the State, which I believe is identified as

14 2A, and I want to make sure I understand some things.

15 First of all, using your markings there, you

16 were living in apartment 2068j is that correct?

17 A. Yes, sir.

18 Q. And that IS up there in the corner of this

19 building that's mark as Building 9 or Building 7?

20 A. Building 9.

Building 9, okay.21 Q.

22 Now, as you look at that picture there,

23 Charleston Boulevard is at the bottom; correct?

24 A. Yes, sir.

Q. Okay. Now, do you know north and south on here?25
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1 A.

Q.

Yes, sir.

Okay. Is Charleston Boulevard to the north of

3 where your apartment was?

2

4 A. From displaying on the screen, it's to the south

5 of our apartment.

6 Q. Okay. If you walk outside of your apartment,

7 just walking straight out, you're going to turn right to

8 go over to Charleston; correct?

9

10

A.

Q.

Yes, sir.

If you were to go walking outside of your

11 apartment and you wanted to go downtown, you'd take a

12 right also, wouldn't you?

13

14

15 here.

16

17

18

19

A.

Q.

A.

Q.

A.

Q.

Downtown, like?

Just to where the courthouse is. TI1is area down

I don't know --

You're not sure?

No, sir. I'm not sure.

Okay. All right. If you walked outside of your

20 apartment there and you wanted to go to the Stratosphere

21 Tower -- do you know where the Stratosphere Tower is?

22

23

24

25

A.

Q.

A.

Q.

Yes, sir.

- - wouldn't it be over to your left someplace?

Yes, sir.

Okay. Isn't the Stratosphere Tower to the south
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1 of where you lived?

2 A. I'm not sure.

3 Q. Okay.

4 MR. KANE: Judge, obj ect to the form of the

5 question.

6 And if what we1re really trying to do is get

7 oriented, there is a compass ruler that is visible

8 THE COURT: Right.

9 MR. KANE: -- to the right of the photograph

10 that shows that north is downwards towards East Charleston

11 Boulevard, and east is towards the left of the page.

12 THE COURT: Correct.

13 MR. BROOKS: I don I t want to say that. I don I t

14 see that on mine. Are we seeing just, like, one quarter

15 of it?

16 THE COURT: Youre seeing half of it, yeah.

MR. KANE: Correct.17

18 MR. BROOKS: I see. Okay.

So, basically, then the bottom, where Charleston19

20 is, is the north; correct? And then the other direction

21 to the left is south, okay.

22 BY MR. BROOKS:

23 Q. So, when you came running out of that apartment,

24 you were running towards Charleston Boulevard; correct?

25 A. I ran down the stairs; so, yes, sir, that would
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1 be going towards Charleston.

2 Q. And when you came out of that apartment and came

3 down the stairs, you then took a right?

4

5

A.

Q.

Yes, sir.

Correct? Okay.

6 I want to go back and go over a few of the

7 details here.

8 First of all, how long had you lived in that

9 apartment?

10

11

A.

12 lived?

Q.

13

14

15

16

17

18

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

About a rronth.

And this was the apartment where your mother

Yes, sir.

This is the apartment where Dajon lived?

Yes, sir.

Is Dajon also called Day-Day?

Yes, sir.

Dajon was younger than you?

Yes, sir.

At this time, he was 13?

Yes, sir.

Alrrost 14?

Yes, sir.

And at this time you were 16?

Yes, sir.

100
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2

3

4

5

6

Andnowyou're about 18?

I'm 19.

You're 19 years old.

Derrick Johnson

Jones.

- - Der~'ickJones -- excuseme- - he wasnot your

7 brother?

8

9

10

11

12

13

A.

Q.

A.

Q.

A.

Q.

No, sir.

Hehad the samelast name,but not your brother?

Yes, sir.

JasonMoorewasnot your brother?

No, sir.

But both JasonandDerrick lived in the

14 apartment?

15

16

A.

Q.

Yes, sir.

Okay. Now,if you enter the apartmentwhereyou

17 lived, you enter into the apartmentand you enter a

18 immediately into a den area; correct?

19

20

A.

Q.

Yes, sir.

Andonceyou enter into the apartment, you can

21 turn left and there's a bedroomthere; correct?

22

23

24

A.

Q.

A.

25 brother.

Yes, sir. Themasterbedroom.

Wholived in the masterbedroom?

Us four boys: Me,Derrick, Jason, and my

101
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Q. Okay. Standing back in the middle of that den,

2 if you walk straight ahead there's sort of a kitchen and

3 den area; correct?

6 meals?

4

5

7

8

A.

A.

Yes, sir.

Q. And all of you all would use that to eat and fix

Yes, sir.

Q. Standing in the middle of that den, if you take

9 a right-hand side, you go over and there'S a hallway;

10 correct?

11

12

A. Yes, sir.

Q. And once you get to that hallway, there's a

13 bathroan; correct?

14

15

16

17

18

19

A.

A.

A.

Yes, sir.

Q. And there I s a bedroom to the left?

Q.

And one to the right.

And another bedroon to the right?

Yes, sir.

Q. Is that bathroom the only bathroom in the

20 apartment?

21

22

23

24

A.

Q.

A.

Q.

NO, sir.

Where's the other bathroan?

It I S located in the master bedrcx:xn.

Okay. So, your mother lived in one of these two

25 bedrooms over here?
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Yes, sir; the one to the left.

And who lived in the other one?

My sister.

Now, when A. I. came over, your younger brother

5 was in the master bedroom?

2

3

4

6

7

8

9

10

11

A.

Q.

A.

Q.

A.

Q.

Yes, sir.

The room to the left?

Yes, sir.

And there was a bathroom adj oining that roan?

Yes, sir.

Where did you live before you came to live in

12 this apartment?

13

14

15

16

A.

Q.

A.

Q.

With my father.

Is that in Las Vegas or sanewhere else?

It's in California.

You never knew A.I. before you came to this

17 apartment complex?

18

19

A.

Q.

No, sir.

In fact, you met him once you came to the

20 complex?

21

22

A.

Q.

Yes, sir.

And you met him because he hung out there and

23 you hung out there?

24

25

A.

Q.

Yes, sir.

And it would be fair to say that during that
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1 time that you knew him, during this one month, he was your

2 friend?

3 A. Yes, sir.

4 Q. It's fair to say he was the friend of Derrick

5 Jones?

6 A. Yes, sir.

7 Q. It's fair to say he was a friend of Jason

8 Moore's?

9 A. Yes, sir.

10 Q. It's fair to say he was a friend of your little

11 brother, Dajon?

12 A. Yes, sir.

13 Q. And all of you guys would hang out together?

14 A. Yes, sir.

15 Q. All of you guys would play basketball together?

16 A. Yes, sir.

17 Q. There were really no big problems between you?

18 A. No, sir.

19 Q. You had no reason to be scared of him?

20 A. No, sir.

21 Q. And you weren't scared of him?

22 A. No, sir.

23 Q. In fact, you trusted him?

24 A. Yes, sir.

25 Q. And that's why you let him into your house;
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2

1 correct?

6 do you know where he lived?

8 knew he lived in the apartment complex. I haven't

9 actually been to his house.

14 exactly where he lived. We just all assumed he lived in

15 the complex, because he was there every day.

17 long had they been there in that apartment?

19 time as me. And Jason had only been there for about two

20 weeks. He came -- he came later, after we all came.

21 Q. On May 26th -- we're talking about; late May.

22 It's warm outside; correct?

3

4

5

7

10

11

12

13

16

18

23

24

25

A. Yes, sir.

Q. Had you been inside his house?

A. No, sir.

Q. Now, if you had not been inside his house, how

A. I didn't say I knew where he lived. I said I

Q. Did you ever see your brother or Jason --

A. No.

Q. or Derrick go to his house?

A. We never went to his -- neither one of us knew

Q. Okay. Now, Derrick and Jason and Dajon, how

A. Dajon and Derrick was there for about the same

A. Yes, sir.

Q. And it stays light fairly late in the evening?

A. Yes, sir.
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2 approximately?

Do you know what time the sun would go down,

3

4

A.

Q.

NO, sir.

And I wouldn't know that either, but I'm just

5 thinking maybe you might.

6

7

8

A.

Q.

A.

No, sir.

What time that day had you hooked up with A.I.?

From the morning when we were playing

9 basketball.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

In the morning.

Do you know what time In the morning?

No, sir.

Had you played basketball during the morning?

Yes, sir.

You played basketball in the afternoon?

Yes, sir.

Did you all eat lunch together?

No, sir.

Did you all skip lunch?

No, sir.

Did A. I. leave and come back and join you later?

Yes, sir.

So, you guys had been together in the morning,

24 you left for lunch, and got back together in the

25 afternoon?
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2

3

4

107

Yes, sir.

That's a fair statement?

Yes, sir.

You describe a confrontation between A.I. and

5 Derrick; correct?

6

7

8

A.

Q.

A.

No. Jason.

Jason. Jason

Well, there was a confrontation between both of

9 them, so which confrontation are you referring to?

10

11 fellas?

Q.

12

13

14

15

A.

Q.

A.

Q.

There was a confrontation between both of those

Yes, sir.

They were two separate events?

Yes, sir.

16 confronted Jason and wanted to know if he had stolen his

And in one of the confrontations, A.I.

17 marijuana?

18

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

Q.

No, sir. 'Ihat was Derrick.

That was Derrick?

Yes, sir.

Okay. What happened in the other confrontation?

It was over a file.

A file? It had nothing to do with a marijuana?

No, sir.

Okay. Neither one of those confrontations ended

PRESTIGE mURT REPORTING
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1 up being violent?

3

4

5

6

7

A.

Q.

A.

A.

NO, sir.

They were just words?

Yes, sir.

Q. He didn I t make you worried about anything?

No, sir.

Q. Were any other people playing basketball with

8 you guys during these hours?

9

10

11

12

13

14

15

16

17

A.

A.

A.

A.

A.

No, sir.

Q. When did you all stop playing basketball?

After the game was over.

Q. Do you know about what time it was?

No, sir.

Q. Is it fair to say the late afternoon?

Yes, sir.

Q. And the sun is still out?

I wouldnlt say completely out. Itls still

18 daytime, but it I S getting towards the late evening.

19 Q. Do you think itls closer to 5:00 01 clock p.m. or

20 7:00 o'clock p.m. or 9:00 p.m.?

21

22

23

24

25

A. Between there.

Q. 11m sorry?

A. Between 5:00 and 7:00.

Q. Between 5:00 and 7:00?

A. Between that time, yeah.

PRESTIGE COURT REPORTING
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When you break up playing basketball, do all

2 four of you go to that apartment, 2068?

3

4

5

6

7

8

9

10

11

12

13

14

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Yes, sir.

And you all hang out there together?

Yes, sir.

The four of you?

Yes, sir.

Now, Krissy was with you, also; right?

With me?

With you all, the four of you.

No, sir.

There was no girl named Krissy there?

NO, sir.

She wasnlt hanging out with you in the

15 apartment?

16

17

A.

Q.

Not in the apartment, no, sir.

She had not been hanging out with you at the

18 basketball court, either?

19

20

21

22

A.

Q.

A.

Q.

No, sir.

Who is Krissy, by the way?

Shels A.I.ls girlfriend, or whatever.

Did she show up outside at some point or inside

23 at some point?

24

25

A.

Q.

In the apartment?

Yeah.

PRESTIGE mURT REPORTING
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A.

3

4

5

8

9

11

13

16

17

18

19

21

22

24

25

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

No. She left -- I never seen her go In the

2 apartment.

6 apartment, and at sane point in time there's - - one of you

110

That evening?

No, sir.

Now, you guys are hanging out inside the

7 is gone. Dajon is not there; correct?

1

Yes, sir. He's in the roam.

Okay. And is he sleeping or watching 'IV, or do

10 you know?

I'm assuming he was asleep, because there was no

12 'IV in the room.

14 remainder -- the four of you guys were out there, still,

Okay. The other four -- this is the

15 in the den; right?

Yes, sir.

And that includes A.1.?

Yes, sir.

And you guys are hanging out there and watching

20 'IV and rapping, you say?

Yes, sir.

And when you say "rapping," you mean just,

23 talking; right?

Yeah. Talking.

I mean, you guys hung out there for several
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3

'TIIE COURT:Do you have any attitudes or beliefs

1 jury assembly area.

2 WhoIS next , Ms. Clerk?

4

'mE CLERK: BadgeNumber139, Joseph DeMilliano.

THE COURT: Counsel, would you approach?

Strike that. Strike that.5

6 Sir, you've heard the questions that the others

7 have been asked. Anything with regards that the attorneys

8 need to know?

9 PROSPECTIVEJUROR139: No. Not at this point.

10 I know --

11 THECOURT:Have you ever --

PROSPECTIVEJUROR139: I'm sony.

'!HE COURT:Go ahead.

12

13

14 PROSPECTIVEJUROR139: I know it was discussed

15 earlier in the time period, and that. I mean, I just, for

16 the record, I don't think it's going to be a conflict I but

17 we'll be leaving town on the 20th of December, a week fran

18 Tuesday.

19 THECOURT:Let me ask you: Have you ever been

20 a juror before?

21 PROSPECTIVEJUROR139: I have not.

22 THECOURT:And anyone close to you ever been

23 accused of or tried for a crime?

24 PROSPECTIVEJUROR139: No.

25
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1 that would keep you fran being fair and Irrpart i.al , as to

2 judges, lawyers, the justice system?

3 PROSPECTIVEJUROR139: Not at all.

4 THECOURT:Mr. Kane or Ms. Pandukht?

5 MR. KANE: Judge, I have no questions for

6 Mr. DeMill iano , and pass for cause.

7 'IHE COURT:And Mr. 0'Brien or Mr. Brooks?

8 MR. O'BRIEN: Thank you, Your Honor. Wepass

9 for cause.

10 THECOURT:Now, C01IDSel,would you approach.

(Sidebar discussion held off the record.)11

12 THECOURT: I'm going to thank and excuse Juror

13 Number137, Mr. Buch, and Juror NumberlOS, Mr. Delbridge.

14 Thank you both for your time and your attention. Hope to

15 see you again in another jury selection process.

16 Ms. Clerk, next in order.

17 THECLERK: BadgeNumber145, wren Willis.

18 Seat number three -- or four, I'm sorry.

19 And BadgeNLmiber147, Beverly Daisley.

THECOURT:Welcaneto both of you. You've20

21 heard the questions that the attorneys have asked those

22 who have been seated up here before you.

23 Anything that you think they might need to Jmow

24 about you?

25 PROSPECTIVEJUROR145: No.

25

PRESTIGECOURTREPORTING
(702) 898-7676

Ou0966



of Nevadav. Budd 2612-8-05

1

MR. 0' BRIEN: Thank you, Your Honor.

PRESTIGECOURTRERJRTING
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THECOURT: Ma'am?

2 PROSPECI'IVEJUROR147: Other than what's

3 listed on the questionnaire

4 THECOURT: Well, they'll get to that, probably.

PROSPEcrIVEJUROR147: Okay. No.

THECOURT: Have either of you been jurors

5

6

7 before?

8 PROSPECI'IVEJUROR145: No.

9 PROSPEcrIVEJUROR147: No.

10 THECOURT: Have either of you had saneone close

11 to you, or yourself, accused of or tried for a crime?

12 PROSPECI'IVEJUROR145: No.

13 PROSPECI'IVEJUROR147: No.

14 THECOURT:And attitudes, beliefs, biases,

15 about attorneys, judges, the justice system, that would

16 affect your ability to be fair and impartial?

17 PROSPECTIVEJUROR145: No.

PROSPECTIVEJUROR147: No.18

19 THEQ)URT: Mr. Kane or Ms. Pandukht?

20 MR. KANE: Your HonorI I have no questions for

21 Mr. willis and we'll pass for cause.

22 THEQ)URT: Mr. 0'Brien or Mr. Brooks?

23

24 III

25 III
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1 VOIRDIREEXAMINATION

2 BYMR. O'BRIEN:

3

4

5

6

Q.

A.

Good afte:rnoon, Mr. Willis.

Gocd aft.ernocn.

MR.0' BRIEN: The Court's brief indulgence.

THE COURT;Of course.

7 BYMR.O'BRIEN:

8 Q. Mr. Willis, you had mentioned in your

9 quest.i.onnai.re, in sane cases -- you gave of a very

10 thoughtful answer -- in sane cases the death penalty may

11 be appropriate and in sane others it maynot. Canyou

12 give mea sense of whenyou believe it might be

13 appropriate?

14 A. Whenthere's no doubt that the person is guilty

15 of the crime of murder.

16

17 verdict.

Q.

18

19

20

21

A.

Q.

A.

Q.

Okay. I think they call that a not guilty

Whenthere's no doubt whatsoever.

Okay. Anything else?

No.

Any aspects of the person convicted that would

22 be important to you?

23

24

A.

Q.

No. Not really.

Wouldyou -- if you, as part of a jury,

25 convicted a manof intentional murder -- in this case, of
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1 course there's several counts, there's several counts of

2 intentional murder - - in a case where a manmaybe

3 convicted of several counts of intentional murder, would

4 you be able to consider factors of his backgroundand his

5 life?

A. Oh, of course. Yes.6

7 Q. Oh. Is there anything regarding your spiritual

8 life or beliefs that would either makeyou lean more

9 towards -- heavily towards the death penalty, or a lesser

10 sentence?

11 A. No.

12 Q. Just basedan what you've heard through this

13 lengthy process, do you have any inkling what your vote

14 might be now, sentence-wise?

15 A. NO. Nonewhatsoever.

16 MR.0' BRIEN: Thankyou very much. I '11 pass

17 for cause, Your Honor.

18 THE COURT: Thank. you very much.

19 Ms. Pandukhtor Mr. Kane?

20 MR.KANE: No questions for Ms. Daisley. Pass

21 for cause, Your Honor.

22 THE COURT: Mr. Brooks or Mr. O'Brien?

23 VOIR DIRE EXAMINATION

24 BY l'vlR. 0' BRIEN:

Q. Goodafternoon, Ms. Daisley.25
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1 A. Goodafte:rnoon.

2 Q. Howlong have you lived in Las Vegas?

3 A. Alrrost 20 years.

4 Q. Andyou enjoy our town or

5 A. Excuseme?

6 Q. Doyou like Las Vegas? Doyou like living here?

So far, so good.

Whenaskedabout;our criminal justice system,

7 A.

8 Q.

9 you thought that it neededto be revarrped. There's a

10 judge here, tell her what needsto be fixed.

11 THECOURT:Well, that presupposesthat she can

12 do anything about it.

13 PROSPEcrlVEJUROR147: Exactly. Exactly.

There -- specifically, I can't say. I just know14

15 that there are things -- be it, due process, timely

16 fashion, or things getting accanplished. I don't know

17 what -- as far as someof the restraints of why things

18 canI t get donequicker, rrore expediently. But those

19 are -- that's one of the things I'd like to see fixed.

20 BYMR.O'BRIEN:

21 Q. Anything else that you would like to vol- --

22 after hearing all these questions -- somenamed,somenot,

23 maybe- - anything else you want to tell us? Anything you

24 think weneed to know?

25 A. Just the fact that I, as well, that I mentioned
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1 on mybrochure, that I amin a sales, camrission-only

2 capacity, and my livelihood dependson mebeing there.

3 So, this would not be a case in which I would feel

4 canfortable being on and following through with.

5 Q. Well, just -- you knowsomeof these civil

6 trials can be monthslong; so, time commitment-wise,I

7 understand the heavy commitmentand the heavy sacrifice.

MR.01 BRIEN: Thank.you very much.8

9 And, Judge, I111 pass for cause.

THEmURT: Counsel, will you approach.10

11 (Sidebar discussion held off the record.)

THEmURT: I amgoing to thank.and excuse Juror12

13 No. 145, Mr. Willis.

Thankyou, sir, for your time and your14

15 attention. I hope to see you on another jury selection

16 process.

17 And next in order.

18 THECLERK: BadgeNumber150 I SharonKirby.

19 'lEE mURT: WelcaneI Ms. Kirby.

20 Anything you think our attorneys need to know

21 about you, with respect to your ability to be a fair and

22 impartial jurist?

23 PROSPECTIVEJUROR150: NO.

24 THEmURT: Haveyou ever served as a juror

25 before?
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1 PROSPEcrIVEJUROR150: No, I haven't.

THE COURT: Anyone close to you ever been

3 accused of a crime or arrested for a crime?

PROSPECI'IVEJUROR150: No.4

5

6

THE COURT: Howabout you?

PROSPECTIVEJUROR150: No.

7 THE COURT: Any attitudes, beliefs or biases

8 that you that we might need to know about>

PROSPECI'IVEJUROR150: No.9

10 THE CDURT: Ms. Pandukht or Mr. Kane.

11 MS. PANDUKm': The State has no questions.

12 We'll pass for cause.

13 THE COURT: Mr. Brooks or Mr. 0' Brien?

14 MR.. 0' BRIEN: The Court's indulgence, Your

15 Honor.

16 THECDURT:· Sure.

17 VOIR DIRE EXAMINATION

18 BY MR.. O'BRIEN:

19 Good afternoon.Q.

20

21

Good afternoon.A.

Q. Whenasked in your questionnaire whether or not

22 the death penalty was appropriate in somecases, you

23 responded, "Probably. It depends on what the crime is."

24 Uh-huh.A.

25 Of course, we're dealing with murder, anQ.
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1 intentional tmlrder. And in this case, the allegation

2 involved three count.s of intentional murder. Other than

3 just what the crime is, what other factors do you think

4 would make the death penalty appropriate?

A. Um -- just the most serious of cases. Murder.5

6 Q. Sol the most serious cases being murder?

7 A. Uh-huh.

8 Q. Do you think it's most appropriate for the worse

9 of the worse of murders?

10 A. Well, I guess there's murder.

Do you believe the death penalty is appropriate11 Q.

12 for all murder cases?

13 A. It depends.

And what would that depend on?

I guess just the situation and what happened.

Other than the facts of the incident itself,

14 Q.

15 A.

16 Q.

17 what other factors would being important for you in

18 deciding whether or not to impose the death penalty?

19 MR. KANE: Judge, I repeat an early objection to

20 that type of question.

21 THE COURT: I will sustain the objection.

22 Rephrase your question, please.

23 BY MR. O'BRIEN:

Q. Faced with the decision -- let me back up a step24

25 for a moment.
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1 Canyou think of another situation whereyou've

2 had to makea very weighty decision that I'm sure it's not

3 ccmparableto this, but that we could draw saneanalogies

4 fran?

5 A. I can't think of anything like this. Just

6 day-to-day decisions.

7 Q. Whatis your feeling about the -- about

8 psychologists and psychiatrists?

9 A. Urn - - I don't know. I think they help people.

Okay. I mean,you know, sore people just think10 Q.

11 they're junk science, and the dismiss themout of hand. I

12 take that that's not your thought?

13 A. No.

14 Q. Do you think they can provide people with

15 insight?

A. I think so.16

17 Q. Anddo you think they can help explain human

18 behavior?

19 A. I think so.

Q. Wewere talking to another juror earlier before20

21 our Lunchbreak and, you mow, it soundedlike he had a

22 pretty tough start in life. And I askedhim that question

23 about, liDo you think regardless of our start in life that

24 we've all got the chanceto makegood, or do you believe

25 it's tougher for somepeople than others?" Whatare your
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1 thoughts on that? .

2 A. I believe weall have a choice and wecan choose

3 to be good.or chooseto be bad, chooseto irrprove or make

4 life better.

5 Q. Twopeople. Saythey both got a

6 moderately-challenging childhood. Somepretty significant

7 problems, but nothing horrendous. Oneperson can overcome

8 those obstacles i the other cannot. Doyou think that's

9 just becausethe other person doesn't want to?

10 A. I guess it dependsif they have it in them.

Okay. So, sometimes- - and that's whena11 Q.

12 psychologist or a psychiatrist might camein handy?

13

14

A. I guessthey could.

MR.0' BRIEN: Thankyou, ma'am. Nothing

15 further.

16 Passfor cause, Your Honor.

17 THEmURT: Counselwill you approach.

(Sidebar discussion held off the record.)18

'IRE mURT: Ladies and gentlemen, I have sane19

20 goodnewsand somebad news. For those of you whoare

21 seated in the jury box, congratulations. Youare our

22 jury. For those of you whoremain, I think it is the bad

23 news. It is suchan honor anda privilege for meto be

24 part of this, and I havenever had a honor of sitting on a

25 jury, for, what I think, are probably obvious reasons.
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1 And I think that it is a wonderfulJ wonderful experience.

2 So, for those of you whowonI t have that

3 opportunity, I think - - I think that is the bad new. The

4 goodnewsis for these guysi and the bad newsis you all

5 have to go home.

6 You'll be excusedtoday fran this courtroom.

7 You'll have to report again to the jury assemblyarea. I

8 rrost certainly hope that wesee you again in a jury

9 selection process.

10 Andknowthat you I re here nowunder subpoena.

11 If you have an opportunity at scmetimeto cometo our

12 courthousewhenyou are not under subpoena,I urge you to

13 do so. 1'm very proud of what we do in this building and,

14 as a ccmnmi.ty, this is your courthouse. l'd like you to

15 see howgreat these attorneys are, the attorneys that work

16 here, and howour public systemcan work.

17 Thankyou so much. Youmaybe excused. Thank.

18 you very much.

19 (Prospective jurors exit the courtroom.)

THECOURT:Ladies andgentlemen,20

21 conqrat.ul.at.i.ons, and welcometo your time as jurors in the

22 case of the State versus Budd.

23 Everything, of courseJ as you know, that wedo

24 is doneunder oath. Everyoneis swornto tell the truth.

25 Wouldyou nowall please stand and take the f inal. juror
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1 oath.

2 (Theclerk swearsthe jmy panel.)

3 'mE COURT:Ladies andgentlemen, the trial will

4 proceed in a pretty simple manner. The State gets to go

5 first. ThatI S becausethey have the burdenof proof. We

6 talked about that a numberof times. TheState also gets

7 to go last. That meansthey sort of have two shots.

8 Again, that 1 S becausethey have the burden.

9 Now,during the course of this case, of course,

10 the State puts on witnesses, the Defensehas the

11 opportunity to cross-examinethose witnesses. Andat any

12 given time during that process, these attorneys mayhave

13 to enter an objection.

14 1'm guessingthat all of you have seenon

15 television somedramatization of the courtroomsceneof

16 sometype. And I think that in those situations I

17 sometimesthe audience, us of those whoare viewing the

18 TV, are lead to believe that attorneys jumpup and downin

19 court makingObjections becausethey want to keep

20 sanething fran the jury, or sanething of that nature.

That1 S not the case. Theseattorneys are under21

22 an obligation to makeobjections to what they believe is

23 improper -- an improperquestion, a question that may

24 elicit an inappropriate answeror somethingthat is

25 precluded by our EvidenceCodeor by our case law. And so
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1 whenthey attorneys jurop up to enter an objection, I want

2 you to knowthat it is becausethey are obligated to do

3 so. It is their ethical duty. Theyare not trying to

4 interrupt the flow of things or to keepsomethingfrom

5 you. Theseare fine attorneys that wehavehere and, as I
-

6 said, it's their job to makethose objections.

7 Theremaybe, sometimes,wheresaneof the

8 attorneys ask for somethingto be doneoutside the

9 presenceof the jury, or as weIve donehere a numberof

10 times, they will approachthe benchand talk to me. If

11 you don't hear whatI s being said whenthey're here at the

12 bench, that's a goodthing, becauseyou're not supposed

13 to. Andthat I S becausethey either have simple questions

14 for me, suchas, "Youknow,what? I drank too muchsoda

15 at Lunchtime, I really needto take a break. II Or, it may

16 be somethingvery important. Youdon't needto be

17 concernedwhat gets said here at the bench.

18 Youdon1 t evenneedto be concernedif weask

19 you to leave the courtroan. Sometimesthere are just

20 evidentiary matters that weneedto take up, that the High

21 Courts have told us needsto be doneoutside your

22 presence.

23 Again, as I said, both sides havethe

24 opportunity, the right, to put on witnesses. Both sides

25 havethe right to cross-examineany witness that is on the
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1 witness stand.

2 Now,I want to remindyou -- wetalked about

3 this a bunchof times -- the Defensedoesnot haveto put

4 on any witnesses. They- - I think they sit in an

5 i1llfX)rtantposition; and that is, that they don't haveto

6 do anything unless the State proves their casebeyonda

7 reasonabledoubt. So, they don't haveto ask any

8 questions, they don't haveto put on any witnesses. So,

9 whateverthoughts or feelings you haveabout that --

10 either they're being too quiet or you think they're asking

11 too manyquestions of the State's witnesses. That's their

12 job.

13 Pleaseunderstandhowandwhythey are doing

14 these things. Sometimesthere are tactical decisions that

15 they needto make,and that's becausethey knowbetter

16 than the rest of us. Theyknowbetter wherethey want

17 their case to go.

18 TIle red badgesthat you've just beengiven by

19 the second-bestbailiff in this courthouse, is a badge

20 that you will nowhaveto display every single time you

21 get of your car in the rro:minguntil you go back to your

22 car at night. That badgemustalwaysbe di.spl.ayedin a

23 place wheresomeoneapproachingyou can see it

24 immediately.

25 Noone should talk to you about this caseor

PRESTIGE COURTREroRTING
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1 about whatyou're doing here, or "Hey, what's going on in

2 Department187 I seeyou're a juror. II Noone shouldbe

3 taking to you that way.

4 Again, as I mentionedbefore wetook our Lunch

5 recess, it's entirely possible that you maycomeandgo

6 into this building or in andabout this building -- for

7 instance, in restroomsandsnackareas -- wherethere are

8 other employeesof these attorneys' offices, other

9 witnesses, family members.Pleasebe mindful of that.

10 Youshouldn't be talking about this caseor let anyone

11 talk to you. Andbe careful whenyou're in public areas.

12 with that in mind, what's going to happened

13 next, our attorneys will makeopeningstatement, if they

14 choose. Theydon't haveto. Again, the State will go

15 first. Theyalwaysget to go first; they alwaysget to go

16 last. Becauseit's their burden. 'Theyhavethe burdenof

17 proof.

18 Anything that these attorney say is not

19 evidence. Theonly thing that is evidenceis that which

20 you hear from the witness here an the stand or what I

21 instruct you is evidencethat has beenadmitted that you

22 mayconsider during your deliberation process.

23 If these attorneys makeoneof those objections

24 that I talked about, I'm either going to sustain it or I'm

25 going to overrule it. If I sustain the objection, that
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1 meansthat the question can't be asked. '!he person who's

2 OIl, can't give the answer. And, then, I mayevenask you

3 to disregard what that person has just said. Youhave to

4 do that.

5 If I overrule it, then the question is fair

6 gamei the answerwill caneout. And so long as it's not

7 subject to further objection, it's okay for you to

8 consider it. If, for instance, a question is askedand an

9 objection is made,which I sustain before an answeris

10 given by a witnesses, you should not speculate as to what

11 you think the answerwill be. Becausethe only thing that

12 you can do this case is listen to the evidence fran the

13 witnesses and from any evidencethat is admitted, and

14 render a decision baseduponthat.

15 I'm going to not say too muchnore. If you have

16 any questions about this process, concernsabout someone

17 talking to you, you would communicatethat to methrough

18 Mr. Bailiff. Again, wewill ignore you, as will any of

19 these attorneys, if we see you in the hall or at the

20 theatre or at the grocery store, becausewe can't talk to

21 you; and for us to do so might taint your verdict.

22 With that in mind, Mr. Kane,Ms. Panciukht,are

23 you prepared for openingstatements?

24 MR.KANE: Yes, Your Honor.

25 THECOURT:Youmayproceed.
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1 THECOURT:And, again, just so that you are

2 aware: RememberwhenI introduced Ms. Brownto you, I

3 told you that she's the court clerk and she keeps tract of

4 all the evidence. And, in fact, what's happeningright

5 nowis that one of our attorneys is speaking to her about

6 a piece of evidence that he mychoseto use during his

7 opening statement. Rememberalso, that Ms. Pierpont I who

8 is seated to my far right, is the one who'S in charge of

9 all the tedmology. So, if you see any of our at.corneys

10 talking to either Ms. Pierpont or Ms. Brown, that's what

11 they're doing. It just that simple. Theyeither want the

12 equipnent turned on or they want a piece of evidence, and

13 that's nowwhat they're doing, Mr. Kane.

14 And I would also ask that all of you understand

15 that is the only the secondtrial that we've had in this

16 brand newcourtroan, so if any of our technology or our

17 ability to makethe technology work is a little bit

18 delayed, just bear with us. We're doing our best.

19 MR. BROOKS:The first criminal trial, Judge?

20 THECOURT:This is the first criminal trial,

21 yes. Thankyou.

22 OPENINGSTAT'EMENI' BYTHESTATE

MR.KANE: Ladies and gentlemen, I'm not going23

24 to take up a lot of your time. And saneof you maybe

25 thinking, "If what the lawyers say isn't evidence and the
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1 evidencecanesfran the witness stand, whydo wehave to

2 listen to an openingstatementanyway.

3 Andthe mainreasonis that life doesn't work

4 out the waywewant it to. Andby that I mean,an ideal

5 case - - both the State andthe Defense, if they wish to

6 call witnesses -- wouldpresent witnesses in exactly the

7 order that they want. Eachwitness wouldhave a discrete

8 piece of the story andwouldbe able to piece themall

9 t.oqet.hezchronol.cqrcal.Ly. Life doesn't work out that way.

10 It's very rare that there wouldevenbe a group of

11 witnesses like that. But I guaranteeyou, if there were,

12 they'd all havetheir individual work and travel problems.

13 And, so, by giving you an openingstatement,

14 whenyou listen to the evidencethat canesin moreor less

15 out of order, you'll knowwhereto fit it in. Thebest

16 comparisonI've heard, and it's a hairy old chest nut, is

17 it's like the picture on the cover of a jigsaw puzzle box.

18 As you look at eachpiece, you automatically glance at the

19 picture to seeexactly whatpart of the picture it fits

20 in. So, maybethis will help you out a little in that

21 way.

22 We'regoing to be presenting three maingroups

23 of witnesses. Onegroupwill be eyewitnesses,people who

24 werepresent whenthese murderswerecommitted,in or near

25 the location wherethey werecommitted,andwhowill tell
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1 you what they saw and heard and observed. And those

2 witnesses will be Lazon Jones, Krissy Smith, and Celeste

3 Palau.

4 We'll also be presenting a number of law

5 enforcement or law-enforcement-related witnesses. And

6 they' 11 be the coroner, Dr. Rexene Worrell i the homicide

7 detectives that I mentioned to you, Jimmy Vaccaro and

8 Marty Wildemanni a couple of other detectives who were the

9 first police officers on the scene and who got in even

10 before the homicide detectives, Detective Mike Wallace and

11 Detective Patricia Spencer. And they'11 tell you about

12 the scene of these murders as they actually observed it,

13 just minutes after they happened.

14 We'll be presenting the testirrony of crime scene

15 analyst Louise Renhard who will testify about some

16 cartridge cases that she recovered from the crime scene,

17 and you'll hear from a James Krylo who will be the

18 firearms expert who will tell you that he examined those

19 cartridge cases and what the results of his examination

20 were.

21 And finally, we'll be presenting some witnesses

22 to testify about what the defendant did and said, and how

23 he acted in the days following the commission of the

24 offense. And you may wonder why you have to listen to

25 stuff like that. Well, in judging a person's intent and
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1 their state of mind at the time that they do sanething,

2 the way they react to it afterwards and what they do and

3 say, is something that you can and ought to consider.

4 And, so, we I11 be presenting the testirrony of Tracey

5 Richards, of Winston Budd, and of Greg

6 Lewis.

7 And, again, with the understandirig that the

8 evidence upon which you 1 re going to have to base your

9 decision comes from that witness stand and from

10 documentary evidence, here's what we believe the evidence

11 will show you:

12 The Las Vegas Metropolitan Police Department

13 assigns numbers to every event in their day. So, every

14 time they're contacted by a citizen, someone calls and

15 says, "!here's a break-in," "There's a gun shot, II they

16 assign a number to that.

17 And the way they arrive at that number is the

18 first part of the number is the date. So, in our case,

19 since this incident happened on May the 27th of 2003, the

20 first part of the number is 030527, the year, the month,

21 the day.

22 The second m.nnber indicates when that call was

23 received on May the 27th, the very first call gets the

24 number one, the next one gets the number two, and as high

25 as they need to go. This event number is 030527-0001.
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1 Andthat I s becausethe 911operator whogot the call, who

2 started this investigation, heard the ringing of that call

3 as the chimesof midnight were sounding. And that I s why

4 weIve told you that wealleged that murdersoccurred nay

5 the 26th to Maythe 27th, becausethey happenedeithe~

6 right before or right after midnight.

7 But the 911call wasjust a minute or so after

8 midnight. And it wasmadeby LazonJones. AndyouI 11

9 hear the 911 call played here in the courtrcx:m,and you'11

10 hear the first wordsthat LazonJonesspoketo the 911

11 operator, which were, "Yes, I want to report a shoot-out

12 at myhouse. I think everybodyin there is dead."

13 NOW, LazonJones1 houseswasan apartment,

14 located at the SaratogaPalmsApartmentsat 2895East

15 CharlestonAvenue,here in Las Vegas,Building 9,

16 apartment2068.

Lazonwas17 years old at the time. He lived at17

18 the apartmentwith his m:mj with his youngerbrother

19 Dajon, whowas14 years old; with a friend of theirs with

20 the samelast name,Derrick Jones, whowas19 years old;

21 andwith another friend namedJasonMoore,whowasalso

22 19.

23 Theywereall acquaintedwith a person wholived

24 in the sameapartmentcanplex SaratogaPalmsApartments,

25 and that wasa personwhothey knewas A.I. Andall the
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1 people whoyou will hear fran, whoknewthat washis

2 nicknameunderstoodthat the nicknamewasattributed to

3 Allen Iverson. Allen Iverson is a quite flamboyant -- and

4 justifiably flamboyantbecausehe's quite talented -- a

5 National Basketball Association Player. Andone of the

6 flamboyantthings that he doesis he wearshis hair in

7 kind of a fanciful hairstyle. AndA.1. VJOrehis hair that

8 way, too. A.I. is Glenford Budd,andA.1. knewall of

9 these people -- DajonJones, Derrick Jones, JasonMoore.

10 Heknewall of these people andwasacquaintedwith them.

11 Andthe evidencewill showthat six hours or so

12 before this telephonecall wasma.de,that this 911call

13 wasmadewhenLazonJonestold the police, "Everybodyin

14 my apartmentis dead," he wasliving a fairly nonnal life.

15 Hewasout watchingbasketball games.

16 And if you look at the diagramthat I haveup in

17 front of you -- and it's just a diagramof the apartment

18 cCXTIplexto kind of give you an idea of wherethings are

19 the apartmentwhereweLl, be spendingmost of our time

20 talking about is 2068. AndyouIII havea copy of this to

21 take back in the jury room,so don't strain to read the

22 numbers. But that I s whereit I S located.

Thebasketball court wherethe kids wereplaying23

24 is right over here. TheapartmentwhereMr. Buddactually

25 lived in the apartmentcCXTIplexis right back in this area
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1 behind the storage andmaintenance- - andweI 11 trove that

2 aver becausethe light Is washingout that building. You

3 seeJ there I s another building hereI and that wasMr.

4 Budd's apartment.

5 So, everybcxiylived in the samearea, and they

6 wereall playing basketball in the afternoon. AndLazon

7 wasdownwatching the basketball game,and the basketball

8 gamewasbasically betweenA.I. and the two 19-year-olds,

9 Derrick JonesandJasonMoore.

10 Andwhile Lazonwaswatching the basketball game

11 he noticed that there seemedto be somefriction between

12 them. At onepoint Lazonwill testified that he heard the

13 defendantask Derrick Jones, "Where!s myweed? Where!s my

14 stuff?" Andat another point there wasa fight or

15 somethingthat looked like a start of a fightJ a foul in

16 the basketball gamebetweenJasonMooreandA.I.,and A.I.

17 said, "Therea.in' t going to be any fight I II which Lazon

18 meanthat there wasgoing to be violence.

19 So, what the boys under'st.oodat that point was

20 that A.I. thought somebodyhad taken saneweed,sane

21 marijuana that washis property, andhe wantedit back or

22 wantedto knowwhowasresponsible.

23 And, so, after the boys finished playing

24 basketball, A.I. and the boys go back to their

25 apartment- - and that I S that apartmentI wastalking about
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1 up here, 2068, and they hang out for a while.

2 And after a while A.I. leaves and he's gone for

3 about; 15 minutes, and he canes back, and when he canes

4 back, all the same people are there. And he goes into a

5 back bedroan where 14-year-old Dajon Jones is, saying that

6 he needs to use the bathroom. And he goes back to that

7 back bedroan and closes the door. And LaZOIl can hear a

8 conversation back there, and he hears the defendant yell,

9 "Where' s my stuff?" And then he hears gunshots. And at

10 that point, he tears out of the apartment.

11 NOW, Derrick Jones and Jason Moore are either in

12 the living roan of the apartment or out on the landing

13 patio area -- and you'll see photographs of all these

14 areas, so you'll understand the spacial relationships.

15 For whatever reason, Derrick Jones and Jason Moore,

16 instead of running out of the apartment run into the

17 apartment; whether to be assistance or because they

18 thought that the shots were coming from somewhere else,

19 they run into the apartment. And, for that, they wind up

20 dead also.

21 Now, also present at the apartment at the time

22 of the shooting is a young woman named Krissy, and Krissy

23 is out to the patio landing, just outside the front door

24 of the apartment. And when - - when Lazon comes running

25 you out and says, "There's gunfire inside," she hears it,
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1 too, and the two of themrun downthe stair to the

2 apartment.

3 Now,Krissy knowssaneof the people wholive in

4 the apartmentright :belowthe apartmentwherethe shooting

5 takes place. So, she runs to themand they stick her in

6 the apartmentso she1sout of the line of fire.

7 Lazon will tell you that he kept going in this

8 direction. Andhe crossed.this street here and then went

9 behind these buildings andwoundup at a 7-Elevenstore,

10 which is downthe street in this direction. And, looking

11 at this, you maywonder, IIWell, the entrances seemto be

12 over here or the other endof the apartmentcanplex, why

.13 is he running this way?II

14 Andthat1s wherethe testimony of Detectives

15 Patricia SpencerandMike Wallacewill help you. Because

16 Directives Wallaceand Spencerwerepatrolling this

17 neighl:x:>rhood;not for any reasonhaving to do with the

18 shooting, but becausethere werekids hangingaround,

19 there wasweedbeing used, there wasweedbeing sold, and

20 they werekeepingan eye on things. Andby pure

21 happenstance,they happenedto haveenter the ccmplexa

22 few minutesbefore the shooting, driven up this way,

23 driven aroundbehind these apartments,and they were

24 driving right up here at the exact time that LazonJones

25 wascomingacross the street.
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1 Nowf Patricia Spencerwasdriving, and she had

2 the windowof the car rolled down,and she heard sanething

3 and thought it wasgunshots. Askedher partner, Mike

4 Wallace, whohadnI t heard it. But she said, "No. No, I

5 heard sanething.II Andjust about that time Dajon

6 excuseme- - LazonJones, whoI 5 not wearing shoesbecause

7 he ran out of the houseso fast, crosses right by their

8 car, andheI 5 headeddownbehind these buildings. And

9 SpencerandWallaceknowfram having patrolled the area

10 that there is a hole, either cut or madeby bending the'

11 fenceI right in that area whereheI s headedfor. Andkids

12 use it to get in andout of the canplex, people whoare

13 doing chug transactions that donI t want to deal with

14 Detectives SpencerandWallaceuse it to get in and out.

15 Andthat I s wherehe washeaded. ThatI S whereLazonwas

16 headed. ThatIS howhe got outside, and that I s howhe got

17 downto the 7-Elevenstore to makethe 911call.

18 While he's calling 911, Detectives Spencerand

19 Wallace, of course, tUTIl the co:rnerand drive up to

20 apartment2068. They're both going to testify for you,

21 and they will testify about their observations inside the

22 apartment, that they found a bodyof DajonJoneshaving

23 beenfatally shot in the north bedroomof the apartment;

24 that they found Derrick Jonesstill alive, but barely,

25 having beenshot several times lying in the south hallway

l
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Shehears the first couple of shots. Shelooks

1 of the apartment;and that they foundJasonMooreon the

2 patio or landing area of the apartment,kind of curled up

3 in the corner of the patio.

4 NOW, while all this is going on, Celeste Palau,

5 who's another resident of SaratogaPalmsApartments- - and

6 her apartmentis right at the corner of this Building 7 --

7 is sitting on her balconywith a friend of hers. Andher

8 balconygives a goodline of sight over to the apartment,

9 here. Sheknowthe peoplewholive in the apartment, she

10 knowsA.!, Shehas seenthemall aroundthe apartment

11 complexfor the time that she's beenliving there.

12

13 towardsCharleston, which is downhere at the bottomof

14 the diagram,becauseshe initially thinks that I s wherethe

15 shots are comingfrom. ShedoesnI t see anything, and so

16 she turns aroundand looks in this direction. As she

17 looks, what she seesis A.I., whoshewill identify adds

18 Glenford Budd,standing in the doorwayof Apartment2068,

19 andhe's holding a gun andhe's firing it straight downat

20 the ground.

21 Andthen she seeshim raise it a little bit like

22 this and fire a secondshot. Andthen she seeshim take a

23 few steps andshe seeshim fire a third shot. And, again,

24 you will hear testimony that the body of JasonMoorewas

25 found in the corner of that patio after he'd beenshot on
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1 the doorstep, shot again as he tried to crawl awayfor his

2 life, and shot a third time and lay in the corner of the

3 patio wherehis lifeless body wasfinally found.

4 Andthe coroner will testify as to the numberof

5 bullet woundsthat eachof these youngmenreceived -- two

6 for Dajon, sevenfor Derrick Jones, and the three that

7 Celeste Palau sawwereJasonMoore.

8 NowI the investigation of the crime scenedid

9 not result in the recovery of the weapon,and the weapon

10 has never beenrecovered. But it did result in the

11 recovery of a numberof cartridge cases, eleven to be

12 exact, anda lot of bullets andbullet fragments. And

13 morebullet fragmentswererecoveredfrom the bodies of

14 DajonJones, Derrick Jones, andJasonMoorein the course

15 of their autopsies. Andall of these items were submitted

16 to Jim Krylo, who'SMetro's firearms expert for his

17 exarrrination. Andalthough he didn't havea gun to corrpare

18 themto, obviously, he'll tell you that he can comparethe

19 cartridge casesto eachother, andhe can tell you whether

20 or not they wereall fired from onegun, so that you'll

21 knowwhetherthere wasonly onegunpresent in this

22 apartmentthat night. AndJim Krylo will tell, "All

23 eleven cartridge caseswerefired from the samegun."

24 He'll also tell you that all of the bullet

25 fragmentsthat were recoveredwereeither damaged,had hit
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14 morningafter the killings, andwassitting an a benchat

22 he seemedextremely nervousandhe waschain-smoking.

23 And, so, whenshe wokeup the next rroming, she said,

or parts of the apartment --

except to say that they

fireann that the

things -- bodies or furni

were fired from the same

cartridge

L~,,~.vepositive identification of

in the apartment firing the

Jonesand from Celeste Palau.

evidenceof the witnesses to

the police gathered at the

ve evidence -- as I told

And

UUI..u..,-,=, and Tracy Richards was

Shesawhim on the

So, you will

the defendantas the T"I01ra,.,ri

fatal shots from both ~.~~.

the crime and the evidence

crime scene, you will

you - - of what the ae:[erlOClIlc,

you'll

an acquaintanceof the

a fast-food joint and just tseerreo to be at loose ends.

Sheaskedhim what he was andhe told her he had a

fight with his girlfriend really didn't have any place

to stay. Andshe said," ,why don't you comeover to

my house?"

And, so, he went

spent the day after the

to her house, wherehe

and that night. Shesaid

"Well, I'll go downto the

cigarettes. " Andas she

and get sanemore

getting ready to leave, the
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1 defendant said to her, III had the weirdest dream. I

2 dreamedthat three guys stole my weedand I had to kill

3 themall. II Andshe just sort of laughedit off, went out

4 to the store, andby the time she got back, he wasgone.

5 You'll hear from the defendant's uncle, Winston

6 Budd,whosawhim later that day. So, we're nowtwo days

7 out fran the rrn.rrder. Andwhenhe sawhim, the first thing

8 he noticed about him is -- about the defendant -- wasthat

9 all of his Allen Iverson hair wasbald. It wasgone. He

10 looked like Michael Jordan, maybei but not like Allen

11 Iverson anymore. Andyou'll see photographsthat the

12 police took whenthey arrested him later that sameday,

13 that will showyou that he basically shavedhis head in

14 the day or two betweenthe murderand the time that he was

15 arrested two days later.

16 Thedefendantdiscussedwhat happenedwith his

17 Uncle Winston. Hetold him that three guys had tried to

18 rob him and that he had to kill them. His Uncle Winston

19 had already heard that the police were looking for

20 Mr. Buddandwantedto talk to him, and he said to him,

21 "Glenford, you could get life in prison or eventhe

22 death penalty for this. You'vegot to turn. yourself in. 11

23 Andthe defendant told him, "I Id rather run." Andbefore

24 he would run, he wasarrested by membersof the Las Vegas

25 Metropolitan Police Department.
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1 The final witness that you'll hear frem -- or

2 maybe not the final witness, but the final one I want to

3 talk to you about -- is a man named Greg Lewis.

4 MR. BROOKS: Judge, we obj ect and ask to

5 approach the bench.

6 THE COURT: Certainly.

(Sidebar discussion held off the record.)7

MR. 0 IBRIEN: You'll hear fran a gentlerre.n8

9 called Greg Lewis, and Greg Lewis will testify that he met

10 the defendant about a year after these murders were

11 committed; that he struck up an acquaintance with the

12 defendant, and over the course of that acquaintance I the

13 defendant told him what had happened at the Saratoga Palms

14 Apartments back in May of 2003. And Greg Lewis will say

15 that the defendant told him he was mad because he thought

16 somebody tried to steel his weed. He played basketball

17 wi th him in the afternoon to try to ferret out who it was

18 that stole it, but he couldn't find out, so he went to the

19 apartment to make sure. Nobody would tell him, and so he

20 snapped and he killed the three people who were there, but

21 he let one person get away. And he I 11 say the defendant

22 told him that he shaved his head afterwards and that he

23 went over to a girl's house to lay low, but he figured the

24 girl must have turned him in, because he was arrested a

25 short time later. So, Lewis, no matter how believable or
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1 not believable you find him -- andhe's a criminal and

2 won't makeany secret about it -- will tell you things

3 that the defendanttold him, andyou'll haveto judge

4 whetherthat makeshis story credible enoughfor you to

5 accept.

6 But in addition to the statementsthat the --

7 the oral statementsthat the defendantmadeto GregLewis,

8 we'll producea letter that the defendantsent to Greg

9 Lewis, and it wasshortly after they had struck up their

10 acquaintance. And, again, this is a little over a year

11 after the murders. Andthe letter wasbasically a "Hi,

12 howare you doing? Youknow,I'm still waiting to go to

13 trial on mycase." But the last pageof the letter wasa

14 rap songthat the defendanthadwritten. Andthe rap song

15 is entitled "Killer In Me," off the CD"MurdaMusic.II And

16 you'll hear a lot about it in the courseof the trial, and

17 I'm going to read it to you onetime right nowandthen

18 si t . Andthe songreads:

19 "Theycall meSmallz, akaA.1.

20 Every day on the street I usedto get high.

There's rules for a killa don't get it

confused.

21

22

I'm wearingcountyblues with myface on the23

24

25

news

Blewthese niggaz" off "the earth
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1 That's the way it had 2 go.

2 I on.ly killed 3 but I shoulda killed 4.

3 Left them deadon the floor, but just right

4 before

5 They was cryin ' and pleedin', screamin' for

6 Jesus.

7 Y' all can keep the weedcuz you can't smoke

8 it now,

9 Cuz ya ass is underground.

10 Cross me I blow like a bomb,

11 Took 3 niggaz from they nons.

12 I'm a Thrilla Killa

13 Ask Saratoga Palms.

14 Call me- 'MurdaMannI • "

15 And after wepresent all that evidence to you,

16 I'm going to get up here again, and 11m going to ask you

17 for a verdict of guilty of three counts of murder in the

18 first degree.

19 THE CDURT: '!hank you, Mr. Kane.

20 Mr. Brooks?

21 rvIR. BROOKS:Thankyou, Judge.

OPENINS STATEMENT BY THE DEFENSE22

23 rvIR. BROOKS:WeIve had time to get to knoweach

24 other a little bit in the last few days. My nameis

25 HowardBrooks. Tim 0' Brien is my co-counsel. Glenford is
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1 my client.

2 Let meemphasizeto all of you that this is

3 incredibly serious, andnothing that wesayar do during

4 the courseof these proceedingsis in any wayintended to

5 minimize the importanceof whathappenedor the tragedy of

6 three people dying in this case. Nevertheless, we're here

7 becausethe issue exists regarding what the liability is

8 underour law for whathappened,andwhetherGlenford is

9 criminally responsible.

10 Mr. Kanesays the evidencewill showthat

11 Glenford.killed these three people. Let memakeit

12 absolutely clear, someevidencewill slow that Glenford

13 killed these three people. TheState's owneyewitness,

14 however,Celeste Palau, wasfar too far awayto seewhat

15 she claims to haveseen. Whenshedescribes the detail

16 that shehas of whathappened,shewastoo far awayto

17 haveseenthat.

18 TheState will also present evidenceof people,

19 saying that myclient admitted the killing. In eachand

20 every case, those peoplehadability and the meansto find

21 out whathappenedin other ways. Theyhad the ability to

22 makeup their stories, becausethey've heard the

23 .inforrnation from other people. I wouldsutmit to you that

24 the evidencewill showthey had the motive, as well, to

25 create false stories to protect themselves.
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Mr. Kanehas discussedhere the letter,1

2 allegedly sent by my client to GregoryLewis. In

3 particular, he has referencedthe rap song,that was

4 attached.to the letter. Whenyou look at the actual rap

5 song, the handwriting of the rap songis dramatically

6 different than the handwriting of my client's letter.

7 It's a highly stylized document. It could easily have

8 beenwritten by GregLewis, andthe evidencewill show

9 that he hadevery rrotivation in the world to concoct this

10 piece of evidenceto help himself.

11 In other words,whatwe1 re suggestingto you is

12 that there is reasonabledoubthere, as far as what

13 precisely happened.Whenthis caseis over, we're asking

14 you to keepan openmindthroughoutthe case, consider all

15 the evidencei and if the evidenceshowsa reasonable

16 doubt, then we're asking you to follow the law andfind

17 Glenfordnot guilty.

18 Onthe other hand, somecasesare whodunits;

19 other casesare aboutwhatprecisely the liability is

20 under the law. In the event the evidenceshowsmy client

21 killed these three boys, then I'm asking you to take

22 particular care to look at what the evidenceshowsabout

23 Glenford's state of mind.

24 Theevidencewill not showthat he plannedthis

25 killing. Theevidencewill not showthat there wasa
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1 sophisticated scheme. Whatthe evidence will showis that

2 there wasan impulsive and stupid and horribly tragic act

3 by a very youngman.

4 Underthese circumstances, if my client is

5 criminally guilty of doing this, I submit to you the

6 evidence showsthat he is guilty of three counts of second

7 degreemurder.

8 Weask you to keepan openmind. This is a

9 tough case. But thank you.

10 THE mURT: Thankyou, Mr. Brooks.

11 Ladies and gentlemen,before wehear our first

12 witness, I think it I s important that we take a very short

13 recess. WeI 11 be in recess for about, ten minutes.

14 (TheCourt admonishesthe jury, and the jury

15 panel exits the courtroomfor the afternoon break.)

16 THE mURT: Pleasebe seated.

17 I understandthere are somematters that we need

18 to take up outside the presence.

19 MR. KANE: I think just one.

20 MR.O'BRIEN: I have four issues.

MR.KANE: Oh, okay. Let meget my one doneand21

22 get it out of the way.

23 My one is that LazonJones is going to be our

24 first witness, and he, naturally, wantedto stay and watch

25 the proceedings after he testifies. TheDefensehas
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5

THECOURT:It is noted. It is filed. And,

1 indicated they're going to object becausehe would be

2 subject to recall, since he's such a crucial witness. I

3 just told him weld relay the request to the Court and we

4 will allow the Court to --

THECOURT:So long as he is anticipated to be a

6 rebuttal witness, he can't stay.

7 MR.KANE: I understand.

8 THECOURT:Mr. Brooks.

9 MR.BROOKS:Judge, Issue One, I've asked the

10 Court to allow the filing in opencourt of a document

11 entitled "Defendant's Surrmaryof DevelopmentRegarding

12 Jury Questionnaire." I've provided that to the clerk a

13 while ago. Just, in surrmary,all this does is surrmarize

14 the history of the jury questionnaire and includes a

15 samplecopy of the questionnaire, and includes the fact

16 that it was, in fact, given to the jury, and also that the

17 Court has ordered it be part of the pennanentrecord of

18 the case.

19 I only thing I failed to include in my

20 declaration is that the Court also ordered that it be

21 sealed.

22 THECOURT:Sealed.

23

24 filed.

MR.BROOKS:So, I sirrply ask that that be

25
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1 again, for the record, the agreement was is that the juror

2 questionnaires will be filed under seal.

3 Mr. Brooks, Issue Number - - or Question Number

4 'IWo?

5 MR. BROOKS: I ssue Two, Judge: I'd I ike to make

6 a record of the status of the jury composition, simply

7 because this case will possibly involve a great deal of

8 scrutiny in years to come. I'd like to make sure that

9 my -- what I've done is subject to some type of analysis.

10 So, I'd like to make the following record: This morning

11 when we came back in, we ccxrmenced picking a jury. The

12 remainder of the jury voir dire came into the room. And

13 at that time I counted, and at that time we had we grand

14 total of 46 people who could have been on the jury, and of

15 the 46 people, five were black.

16 I did not object -- I have not objected to their

17 being a misrepresentation of the black minority in the

18 jury voir dire, because the five is roughly ten percent of

19 46, and the last time I checked the black community, it

20 was roughly ten percent of the population of Las Vegas;

21 and, therefore, that's why I did not do anything in that

22 particular regard.

THE CDURT: The calculation is noted for the23

24 record.

25 Mr. Brooks.
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1 MR. KANE: Judge, may I just say, so the record

2 will be complete, I realize Mr. Brooks has noted his

3 calculation for the record. We're not conceding that it's

4 accurate. Quite frankly --

5 THE CDORT: As to the popul at i.on or as to the

6 representation in these particular panel?

7 MR. KANE: As to the representation in this

8 particular panel. Quite frankly, one of the jurors, when

9 I picked up her questionnaire I read she was black, I was

10 astonished. But I had no -- and that's happened to me

11 many times in many trials. So, I think that these

12 physical observations, where we say there's only five

13 black people on the voir dire, are inherently suspect.

14 And if anybody really thinks that's important enough, they

15 can go look at the jury questionnaires and see what the

16 jurors conceded.

17 1HE COURT: And the fact that because they are

18 now part of this court's record, I'm going to be able to

19 do so.

20 MR. BROOKS: And, Judge, also, at 10:45, after I

21 made that compilation of my own observations, I did pass

22 Mr. Kane a copy of that, just letting him know what I was

23 doing, so he had a chance to --

TIIE COURT: I think I saw that on a yellow piece24

25 of paper.
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1 MR. BROOKS: Finally, Judge, after the jury has

2 been impaneled -- we now have a jury -- I just want to

3 make sure that the record reflects what the composition of

4 the jury is. And based on my visual observation, there

5 are two black women on the jury, one black man I one Asian

6 manI one Asian womenI four white women, three white men.

7 Among the alternates I there are -- there are -- there is

8 one black women and one white woman. And that I again I is

9 just my visual observation.

10 THE CDURT: I understand that i based on your

11 visual observation.

12 Anything I Mr. Kane I for the record?

13 MR. KANE: No, Your Honor.

THE COURT: And the f inall y I Mr. Brooks?

MR. BROOKS: Judge, al so, I would like to make

14

15

16 sure that the record reflects that I have invoked an

17 exclusionary rule during the course of the proceedings.

18 I don't know if Glenford's mother is going to

19 try to watch part of the trial or not. I did not see her.

20 She is not a witness in the trial phase of the

21 proceedings. She would be a witness in a possible penalty

22 proceeding. In most cases such as thisl the State does

23 not object to our allowing my client's family to be

24 present, as long as they're not testifying in the trial

25 phase. I don't know if Mr. Kane has an objection or not I
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1 because

2 MR. KANE: Only if we're applying that is such

3 for the goose is such for the gander rule in my mitigation

4 and sentencing phase, the witnesses can stay --

5 THE COURT: I think that would be a precipitable

6 agreement.

7 MR. BROOKS: That's correct, Your Honor.

8 'IRE COURT: Very well.

9 MR. BROOKS: And it's fine. We'll make a record

10 regarding our objection during Mr. Kane's opening

11 statement. Mr. Kane referenced to Greg Lewis testimony.

12 He also referenced the letter which I anticipate he will

13 attempt to introduce when Greg Lewis testifies.

14 At that time, we will be objecting regarding a

15 lack of foundation for the letter. I simply want to make

16 sure that if there is a risk involved, in terms of

17 Mr. Kane presenting that letter to the jury that that be

18 at the State's risk. And at that time, if the letter is

19 excluded, then we will be making a motion for a mistrial

20 based on the opening statement.

THE OOURT: And, for the record, that concern21

22 was subject to a non-recorded bench conference at the time

23 that Mr. Kane -- I think before he actually began, but

24 during his opening statement.

25 But, at any rate, Mr. Kane, do you wish to be
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1 heard? I would certainly like for you to put on the

2 record what you stated here at the bench.

3 MR. KANE: Yeah. Only to say that I under st.cod

4 the risk and made the statements to the jury with full

5 knowledge of that. I am not, however, by saying that,

6 conceding that objection at this point is timely.

7 Disclosure of the letter was made quite some time ago when

8 I did a translation of that hard-to-read last page,

9 including that part where the defendant writes, in the

10 hard-to read writing, "I'm writing his in hard-to-read

11 writing so nobody else will be able to read it."

12 I immediately disclosed that translation and

13 transcription to Mr. Brooks; I had it about a week or so

14 before the trial. So, I just don't want the impression

15 left on the record that this was some sort of surprise

16 piece of evidence that I just mentioned in my opening

17 statement that Mr. Brooks was previously not aware of.

18 THE CDURT: I didn't share that representation,

19 Mr. Brooks. That was not the intent of your conment, was

20 it?

21 MR. BROOKS: No, it was not.

22 THE mURT: Very well. Can we bring the jury

23 in, Counsel?

24 Mr. Bailiff.

THE REPORTER: Mr. Kane, did you want to tell25
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1 the judge about the 911 tape now?

2 MR.KANE: No. 1111do it later.

3 THE CDURT:Welcaneback/ ladies and gentlemen.

4 Let the record reflect that all parties are

5 present.

6 Sir/ removeyour hat.

7 Counsel, will you stipulate/ please, to the

8 presence of the jury?

9 MS. PANDUKHT:Yes, Judge.

10 MR.BROOKS:Defensewill, Your Honor.

11 THE COURT:Very well.

12 Whols the first witness?

13 MS. PANDUKI-IT:The State calls Lazon Jones.

14 LAZON JONES,

15 having been first duly SWOITl through the clerk to tell the

16 truth, the whole truth/ and nothing but the truth/ was

17 examinedand testified as follows:

18 THECOURT:Wouldyou please state your nameand

19 spell it for the record.

20 THEWITNESS:LazonJones/ Jr. L-a-z-o-n

21 J-o-n-e-s

22 THECOURT:Thankyou. And you said there wasa

23 jlUlior?

24 THEWIlNESS: Yes, maI am.

THE COURT:Please keep your voice up.25
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6

7

8

13

15

19

23

1 Everything that's is being said in the courtroom is being

2 recorded.

3 Ms. Pandukht?

4 DIRECT EXAMINATION

5 BY MS. PANDUKHT:

Q. Lazon, how old are you?

A. I'm 19.

Q. In May of 2003, a couple years' ago, where were

9 you living?

10

11

A. At Saratoga Palms.

Do you know the address of the of the Saratoga

12 Palms?

Q.

14

A. No. But apartment 2068.

Q. If I may approach the witness.

THE COURT: You may.

16 And, Counsel, you should all feel free to move

17 about the well, as you need.

18 BY MS. PANDUKlIT:

Q. Lazon, I am showing you what has been marked as

20 Proposed State's Exhibit Number 2A. Do you recognize this

21 diagram?

22

24

25

A. Yes.

Q. What is this diagram of?

A. The apartment complex.

And does it have the address listed on the frontQ.
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1 of the diagram?

10 accurate representation of the apartment complex that you

11 were living at in May of 2003?

17 time, also. And that's the unmarked copy I displayed to

18 the jury during opening argument.

20 could be used during opening statement?

23 moving to admit, actually, is just 2 -- 2A I'm going

24 actually move to admit, once I have them finish drawing on

25 it. So, thank you, Counsel.

2

3

4

5

6

7

8

9

12

13

14

15

16

19

21

22

A. Yes.

Q. Does that address appear to be correct to you?

A. Yes.

Q. And what is that address?

A. 7895 East Charleston.

Q. Is this where you were living in May of 2003?

A. Yes, ma'am.

Q. Does this diagram appear to be a fair and

A. Yes, ma'am.

MS. PANDUKHT: I move to admit State's Proposed

Exhibit 2A.

MR. BROOKS: No objection.

MR. KANE: And, Judge, we'd move 2 in at this

THE CDURT: As your demonstrative evidence, it

MR. KANE: Yes, Judge.

MS. PANDUKHT: And that's technically what I'm
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1

THE CDURT: You have to answer out loud

MR. KANE: And, so the jury understands what

2 we're doing, Judge, we have 2 and 2A, and then we have 3,

3 4, and 5, which are additional copies of the diagram which

4 will be marked a particular witness.

5 THE CDURT: Each witness will use it?

6 MR. KANE: Yeah. So they're not all using the

7 same one.

8 THE CDURT: Understood.

9 MR. BROOKS: And, just for the record, Judge,

10 we're looking at 2, 2A, 3, 4, and 5, essentially being a

11 diagram of the Saratoga Palm Apartments; correct.

12 TIlE COURT: Being the same diagram.

MR. BROOKS: The same diagram?13

14 1HE CDURT: Yes.

15

16

MR. BROOKS: Okay. No obj ection to all those.

THE COURT: Thank you very rnich

17 BY MS. PANDUKHT:

18 Q. Now, of course, at the bottom of this page, it

19 has your name on here, Lazon Jones.

20

21 A. Uh-huh.

22 THE CDURT: Is that a yes.

MS. PANDUKHT: Oh, yes.

THE WITNESS: Yes.

23

24

25
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1

THE COURT: Ms. Pandukht, you may proceed.

Counsel, any objection to the black-and-white

THE WITNESS: Yes, ma' am.

2 BY MS. PANDUKHT:

3 Q. Could you use this pen, now, and mark where the

4 apartment was where you were living at.

5 And take your time, because I know it's small.

6 A. (Witness complies.)

7 Q. Do you remember what building it was?

8 A. Seven or eight. I'm not sure I but it's

9 apartment 2068.

10 Q. Take your time.

11 A. It's one of these. I can't read the -- I

12 believe it's Building Number 8.

13 Q. Well, why don't you go ahead for now -- is it

14 clear here?

15 A. (Witness shakes head In the negative.)

16 Q. Okay.

17 MR. KANE: For the record, Judge, I've handed

18 counsel a black and white Xerox copy of that same diagram.

19 I found, in Xeroxing it, it made the numbers look rrore

20 legible.

21 THE COURT: Is that a little better for your

22 ability to read, Mr. Jones?

23 THE WITNESS: Yes I ma' am.

24

25
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2

3

4

6

7

8

10

11

13

14

18

19

21

22

23

25

A.

A.

A.

A.

A.

A.

24 sister.

1 being used?

72

MR. BROOKS: No objection.

THE COURT: Very well.

THE WI1NESS: Building 9.

5 BY MS. PANDUKHT:

Q. Okay. IX:> you see it on there?

Uh-huh.

Q. And, then, could you actually draw on the color

9 copy, circle the apartment.

(Witness complies.)

12 we're clear.

Q. Now, could you write next to it "2068," just so

Q.

(Witness complies.)

All right. Now, I'm going to leave that up

15 there with you -- and, actually this one.

16 That apartment complex that we were talking

17 about, is that located here in Clark County, Nevada?

Yes, ma'am.

Q. Back then, in 2003, were you living with anyone

20 in that apartment?

Yes, ma'am.

Q. Who were you living with?

My brother, my two friends, my mother, and my

Q. What was your brother'S name?
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4

5
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Q.

A.

Q.

A.

Q.
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Dajon Jones.

Could you spell "Dajon"?

D-a-j-o-n. Jones.

How old was Dajon?

Thirteen.

7 friends?

You said you were also living there with two

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Yes.

What are their names?

Derrick Jones and Jason MCXJre.

How old was Derrick Jones?

Nineteen.

How old was Jason MCXJre?

Nineteen.

And you said your mother, as well?

Yeah.

What is your mother's name?

Sheryl Jones.

Could you spell that for the record? Sheryl.

S-h-e-r-y-l.

And who else was living there with you?

My sister.

What's your sister's name?

Kokitha Jones.

Spell it.
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1 THE CLERK: Badge No. 129, Shannon

2 Santos.

3 THE COURT: Would you please call

4 two, one to fill the empty seat we are going

5 to be putting in the front?

6 THE CLERK: Okay. Badge No. 130,

7 Andrew Sharp.

8 THE COURT: And, Counsel, just

9 technically speaking, you should begin with

10 the juror in the chai r .

11 MR. BROOKS: Is the juror in the

12 chair No. 130, Your Honor?

13

14

15

THE COURT: Yes. Mr. Sharp, welcome.

PROSPECTIVE JUROR 130: Hello.

THE COURT: You have not been at

16 least in the courtroom for the last couple of

17 days. You filled out a questionnaire. Our

18 attorneys are going to ask you questions about

19 your biases and your prejudices. Do you think

20 you could be a fair and impartial juror in

21 this type of a case.

22

23

PROSPECTIVE JUROR 130: Yes.

THE COURT: And could you consider

24 all of the options fo~ -- in fact, let me

25 explain for those of you who are now just

L---------------------------------------------------IOI
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1 getting into the room. In a situation like

2 this with the charges that are before us,

3 what's going to happen is the trial where the

4 state has to prove beyond a reasonable doubt

5 that the person who is charged is the person

6 who committed the crime, that's sort of part

7 one of the trial.

8 If in fact the jury were to come back

9 with a guilty verdict, then there would be

10 trial part two. So there are two phases, or

11 at least potentially two phases, to this

12 process. If the jury were to find the state

13 met its burden and proved beyond a reasonable

14 doubt that this is the person who committed

15 the crime and the jury found him guilty, we

16 would go to what is referred to as the penalty

17 phase because the jury makes the decision

18 about the penalty 1n this case, at least about

19 the death penalty in this case.

20 So there could potentially be two

21 parts. But you have heard me state what the

22 schedule is going to be. Our attorneys have

23 assured me by close of business next

24 Wednesday, we will be done with both phases if

25 need be. So is there anything about that
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1 schedule or a possibility for two parts in the

2 trial that concerns you in terms of being a

3 fair and impartial juror.

4

5

PROSPECTIVE JUROR 130: No.

THE COURT: Have you ever been a

6 juror before.

7

8

9

10

11

12

PROSPECTIVE JUROR 130: Yes, I have.

THE COURT: Where, sir?

PROSPECTIVE JUROR 130: Here.

THE COURT: Here in Clark County?

PROSPECTIVE JUROR 130: Yes.

THE COURT: Do you know any of these

13 attorneys?

14

15

PROSPECTIVE JUROR 130: No.

THE COURT: Do you recognize any of

16 the persons that they have identified who are

17 going to be potential witnesses?

18

19

PROSPECTIVE JUROR 130: No, I don't.

THE COURT: Do you have any attitudes

20 about lawyers or judges that would affect your

21 abili ty to be fair and impartial?

22

23

PROSPECTIVE JUROR 130: No.

THE COURT: The last time you served

24 as a juror, was it civil or criminal?

25 PROSPECTIVE JUROR 130: It was an

~-----------------------------------------------103
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2

3

THE COURT: You weren't in charge.

1 automobile accident.

THE COURT: That would be civil.

PROSPECTIVE JUROR 130: So that would

4 be civil.

5 THE COURT: Okay. Were you the

6 foreperson of that jury?

7

8

PROSPECTIVE JUROR 130: No.

9 Without telling me what your verdict was, did

10 you get to reach a verdict?

11

12

PROSPECTIVE JUROR 130: Yes, ma'am.

THE COURT: And nothing about that

13 experience would affect your ability to be

14 fair and impartial in this case?

15

16

PROSPECTIVE JUROR 130: No.

THE COURT: You understand civil and

17 criminal are different in subject matter.

18 They are also different because the state in a

19 criminal case has a different burden, because

20 the burden of proof is upon them, it's beyond

21 a reasonable doubt. If you are chosen as a

22 juror, I will give you the instruction, legal

23 definition, of what reasonable doubt is.

24 Do you think you could consider the

25 death penalty?

~----------------------------------------------104
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1

2

PROSPECTIVE JUROR 130: Yes.

THE COURT: Do you think you could

3 consider all of the options, not just

4 immediately move into a death penalty

5 decision?

6 PROSPECTIVE JUROR 130: I believe you

7 should be held responsible for your actions.

8 If you are guilty of murder, we all know what

9 the penalty for that should be.

10 THE COURT: Well, but the State of

11 Nevada provides for other options. Could you

12 consider all of those options equally?

13

14

PROSPECTIVE JUROR 130: No.

THE COURT: So, in other words, you

15 believe that if a finding of guilt or

16 responsibility was made in the first part of

17 the trial, that the second part is already a

18 foregone conclusion in your mind?

19

20 yes.

21

PROSPECTIVE JUROR 130: For me it is

THE COURT: And, again, if I told you

22 that the law requires you, as a juror, to

23 consider all of those options, would you do

24 that?

25 PROSPECTIVE JUROR 130: Not really.
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1 THE COURT: Not really, meaning

2 one of the previously explained jurors

3 explained it very well. When you say you

4 would consider it, is it outside the box and

5 okay, yeah, fine, I considered it, but

6 actually already know what your decision is?

7

8

9

10

11

12

13

14

15

PROSPECTIVE JUROR 130: Yes.

THE COURT: Mr. Kane? Ms. Pandukht?

MS. PANDUKHT: I have no questions.

THE COURT: Is that a pass for cause?

MS. PANDUKHT: Pass for cause.

THE COURT: Mr. Brooks? Mr. O'Brien?

MR. O'BRIEN: I'm sorry, Judge.

THE COURT: He feels --

MR. O'BRIEN: Was there a cause

16 challenge?

17

18

PROSPECTIVE JUROR: There was not.

MR. O'BRIEN: Oh, sure. I'll ask him

19 a couple of questions.

20

21

22 VOIR DIRE EXAMINATION

THE COURT: Very well.

23 BY MR. O'BRIEN:

24 Q. Hi. Mr. Sharp, about the only thing

25 you don't like about the death penalty is it's
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2 It's not carried out. Even though

n·· ng------------------------------------------~,,~tH~21

1 not used enough?

A.

3 it's been -- that was the verdict, they never

4 execute them, or very rarely.

5 Q. If there is there is a conviction in

6 this case on three counts of intentional

7 murder, you already know what your penalty lS

8

9

10

11

12

going to be, don't you?

A. Yes, I do.

Q. What penalty would that be?

A. The death penalty.

Q. And you know that without

13 considering -- you would not consider the

14 other options, would you?

15

16

17

A. No.

MR. O'BRIEN: Challenge for cause.

THE COURT: In your mind, sir, if a

18 finding of guilt was made in this case or any

19 other murder case, would the second phase of

20 that trial be meaningless to you?

21

22

PROSPECTIVE JUROR 130: Yes.

THE COURT: Thank you very much.

23 I'll grant tha t challenge for cause. I ask

24 you to return, please, to the jury assembly

25 area.
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1

2

Who is next, Ms. Clerk?

THE CLERK: Badge No. 132, Mike

3 Carlquist.

4 THE COURT: Sir, I'm going to ask

5 you, please, to take the seat here in front of

6 the jury box. Even though we are in a nice,

7 new courthouse, sometimes we still run out of

8 space.

9 Have you ever been a juror before?

10

11

PROSPECTIVE JUROR 132: No.

THE COURT: Well, that's remarkable

12 actually. Any attitudes or beliefs about

13 lawyers or judges or the justice system in

14 general that would affect your ability to be

15 fair and impartial?

16

17

18

PROSPECTIVE JUROR 132: Probably.

THE COURT: What would that be?

PROSPECTIVE JUROR 132: I have

19 respect for the judiciary, and varying degrees

20 of disrespect for the practitioners.

21 THE COURT: So, in other words, you

22 think judges are pretty good, but you're not

23 so sure about lawyers.

24

25

PROSPECTIVE JUROR 132: Yes.

THE COURT: And, of course, you know
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1 that judges are lawyers.

2

3

PROSPECTIVE JUROR 132: Yes.

THE COURT: So we might have started

4 out not so good and then all of a sudden, we

5 got good? You can say no to that because that

6 would be the correct answer.

7

8

PROSPECTIVE JUROR 132: Okay, no.

THE COURT: You don't know any of

9 these folks, do you.

10

11

PROSPECTIVE JUROR 132: No.

THE COURT: And you didn't recognize

12 any of the names of the witnesses that either

13 side is going to call.

14

15

PROSPECTIVE JUROR 132: No.

THE COURT: And if I were to tell you

16 that one of the things that I think is

17 particularly unique about being a juror is

18 that when you sit as a juror, you get to

19 assess the credibility of the witnesses, you

20 get to assess actually how well these

21 attorneys do their job, and more importantly,

22 because of that unique position, you get to

23 have a say about that, about whether the

24 witnesses were believable, whether or not you

25 think these guys did the best that they could.
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1 In fact, the state is held to such a high

2 standard that unless they prove their case

3 beyond a reasonable doubt, you couldn't

4 convict.

5 So it's a pretty unique place. Would

6 you hold your attitude about lawyers against

7 these guys?

8

9

PROSPECTIVE JUROR 132: No.

THE COURT: And when I say "guys," I

10 mean, of course, guys and gals. You wouldn't

11 hold it against them, would you?

12

13

PROSPECTIVE JUROR 132: No.

THE COURT: Because one of the things

14 that we talked about -- believe it or not, you

15 are not unique in this opinion. And one of

16 the things that we talked about over the

17 course of the last couple of days is none of

18 us take any great or have any great concern

19 about people who say that about lawyers

20 because I think we would all acknowledge there

21 are some lawyers who don't do the right thing

22 and they are certainly not worthy of respect.

23 And I think that's true in just about every

24 profession; some are good and some are bad.

25 PROSPECTIVE JUROR 132: (Nodding. )
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1 THE COURT: If you were seated at

2 either of these tables, would you want

3 somebody like you to be on the jury?

4

5

6

7

8

9

10 VOIR DIRE EXAMINATION

PROSPECTIVE JUROR 132: Yes.

THE COURT: Ms. Pandukht? Mr. Kane?

MR. KANE: Pass for cause.

THE COURT: Mr. Brooks? Mr. O'Brien?

MR. O'BRIEN: Thank you, Your Honor.

11 BY MR. O'BRIEN:

12 Q. Good morning, Mr. Carlquist. Am I

13 saying it right?

14 A. Yes, you are.

15 Q. You had some legal training?

16 A. Yes.

17 Q. And could you tell me about that?

18 A. I completed the legal assistant

19 program at the Community College.

20 Q. And did you end up using that ln your

21 profession at all?

22

23

24

25

A. Very little.

Is that kind of like a paralegal?

Yes.

Q.

A.

Q. Is that where you started your

PRESTIGE COURT REPORTING
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1 distaste of lawyers or --

2

3

A.

Q.

No.

You acquired that through other

4 means?

5 A. Yes. I don't have a general

6 distaste. I said -- I believe I said in

7 varying degrees of disrespect.

8 Q. Sure. Actually, on the questionnaire

9 it sounded like you admire both prosecutors

10 and defense attorneys, so ...

11 A. Yes, I do.

12 Q. I was just trying to -- I find it

13 curious, you know.

14 A. Okay.

15 Q. How long did you live in Alaska?

16 A. Ten years.

17 Q. Now, you mentioned on your

18 questionnaire that the death sentence might be

19 appropriate in some cases and it might not be

20 appropriate in some other cases. Do you

21 recall that?

22

23

A. Yes.

Q. Can you tell me the kind of cases

24 that you could envision where it might not be

25 appropriate?
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1 A. The old line about a cr1me of

2 passion, possibly.

3 Q. Okay. And you also mentioned in your

4 questionnaire that you thought the death

5 penalty was under-utilized?

6

7

A.

Q.

Yes.

Do you think that the death penalty

8 1S the -- should be the only consideration 1n

9 killings that are intentional?

10

11

A.

Q.

No.

Do you believe that the death penalty

12 should be the only option in multiple

13 killings?

14

15

A. No.

So you would be able to consider allQ.

16 of the options and weigh between those options

17 if in fact we went to a penalty phase?

18 A. I'm not so sure I could. The only

19 it would have to be a special set of

20 circumstances where I would consider the

21 non-death penalty options.

22 Q. Okay. Would your biggest concern be

23 between life forever in prison, no chance of

24 ever getting out, and the death penalty --

25 where are you at between those two choices?

~---------------------------------------------113
PRESTIGE COURT REPORTING

(702) 898-7676
n009?7



,-------------------~- --- .----~--~.-

1 A.

e 12-8-05, State of Nevada v. Wd

I would lean heavily in favor of the

Q.

2 death penalty.

So given the choice of every day the3

4 rest of your life in prison, no opportunity to

5 get released or the death penalty, you are

6 biased towards the death penalty?

7

8

A.

Q.

Yes.

9 intentional murder?

Would that opinion be the same in any

10

11

A.

Q.

No.

Would that conclusion or that opinion

12 of yours, would that equally be true in a

13 situation where there was allegedly one

14 killing?

15

16

A.

Q.

I don't think so.

So if there was one killing, you

17 might be more balanced towards the other

18 sentencing options?

19

20

A.

Q.

Yes.

21 say there is allegedly two murder victims.

Just ln the sake of continuity, let's

22

23

A.

Q.

Right.

In that situation you got the -- and,

24 of course, just for simplicity let's just

25 focus on two choices for our discussion:
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1 Death penalty or life without any possibility

2 of parole. Where are you at now?

3

4

A.

Q.

Death penalty.

And now in this case, of course, the

5 state is alleging three murder counts.

6

7

A. Right.

How serious would your considerationQ.

8 be of life with the possibility of parole or

9 life without the possibility of parole?

10 A. I don't believe I -- if I understand,

11 I don't believe I would be inclined towards

12 either one of those. I would be leaning

13 towards death.

14 Q. Okay. And when we talk about

15 leaning, would you be -- I'm sorry. Go ahead.

16 A. I would be -- it would be the

17 opposite of presumed innocence.

18 Q. Okay. You would have a presumption

19 for the death penalty; is that right?

20

21

A. Yes.

Q. I believe you said you would be able

22 to consider all of the options. Is that a

23 real consideration?

24 A. Probably not. If I even understand

25 these circumstances we are talking about here,

L---------------------------------------------------llS
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1 I would say no.

2 Q. Your best feeling right now is if you

3 sat on this jury and went to a penalty

4 hearing

5

6

A.

Q.

Yes.

-- you are going to impose the death

7 penalty; is that right?

8

9

A. Yes.

Q. Would there be anything that would

10 come out during the mitigation case -- you

11 know, the mitigation case is part of the

12 penalty phase where we would offer evidence to

13 say not to kill -- is there any kind of

14 evidence that would change your opinion?

15

16

A.

Q.

I doubt that very seriously.

By the same token, if the state were

17 to put on aggravating evidence, would that

18 push you even more firmly in the death penalty

19 camp?

20 A. I don't think I can be any more

21 firmly in the death penalty camp.

22 Q. I know we try to slice this pretty

23 thin, but now that we've talked a little bit,

24 do you think if there was a conviction on

25 three counts of murder, that you would be able
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1 to consider any or all four options: Death

2 penalty, life without possibility of parole,

3 20 to life for each count of a murder or 20 to

4 50 years? You would be able to consider those

5 honestly?

6

7

A.

Q.

I doubt it.

Can you make it more certain than

8 that?

9 A. No, I wouldn't consider it.

10 Realistically, I wouldn't consider it.

11 MR. O'BRIEN: Thank you for your

12 honesty. I appreciate it. I know it's tough.

13

14

Judge, we challenge for cause.

THE COURT: Sir, the law of the State

15 of Nevada requires that if a case goes into

16 what we refer to as the penalty phase, that

17 all options are considered by the jurors. Are

18 you telling me that even given the order of

19 this Court, that you would not consider them?

20 Give them meaningful consideration?

21 PROSPECTIVE JUROR 132: I don't like

22 to sit in court and say I would disobey the

23 law. I'm not comfortable doing that. If you

24 are asking me, but if you want the truth, I

25 don't see how I can comply with those
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1 instructions.

2 THE COURT: So, in other words, you

3 think that if a finding of guilt is made in

4 any murder case, then we don't even know to go

5 to the second part because it should be death

6 penalty, in your mind.

7 PROSPECTIVE JUROR 132: I think for

8 the next five years or so, that would be an

9 appropriate method.

10

11

12

THE COURT: Mr. Kane? Ms. Pandukht?

MR. KANE: No, Your Honor.

THE COURT: I'm going to grant the

13 for cause and ask that you please return to

14 the jury assembly area. I think this is a

15 good time for us to take our lunch recess.

16 Mr. Bailiff, before we do the recess

17 and I give the admonishment, would you

18 approach for a moment, please?

19 (Bench conference with the bailiff off the

20 record. )

21 THE COURT: We'll be in recess,

22 ladies and gentlemen, until 1:30. At that

23 time you will return to the area that

24 Mr. Bailiff tells you to return and we will

25 again be in our afternoon session.
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1 During the recess, I want you to know

2 that you cannot discuss this case among

3 yourselves or with anyone else; you can not

4 read, watch, listen to any report of,

5 commentary on or to any person who might be

6 associated with this matter. Do not form or

7 express an opinion in any of these matters

8 until this case has been fully and finally

9 completed and submitted to you under

10 instruction of law by me.

11 For those of you who just carne into

12 the courtroom today, it is important that you

13 wear your juror 10 badge in an area -- in a

14 place where it is immediately available for

15 others who approach you to see it. I prefer

16 that they be on the outside of a jacket, for

17 those of you who are wearing jackets. You

18 leave it on for -- from the moment you get out

19 of your car in the morning until you return to

20 your car at night.

21 Please be mindful of the facts if you

22 corne and go into the courtroom, people that

23 you may be in line with, people that you may

24 be sharing a rest room with, our potential

25 witnesses, members of even the district
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1 attorney's office, our defense team's office,

2 members of families of victims, members of

3 families of witnesses, and you should not in

4 any way discuss this case, nor should you

5 allow anyone to discuss this case with you.

6 If in fact someone should try and discuss this

7 case with you, you would tell Mr. Clifton and

8 he would report back to me.

9 Very quickly, before we recess, I

10 want you to know that Mr. Clifton is the only

11 person with whom you can have direct contact.

12 None of us can have any contact with you. If

13 we were to pass you in the hallway or outside

14 at one of our local luncheon restaurants, we

15 would ignore you. We would not do that

16 because we want to be rude, but instead

17 because it is our obligation to do so.

18 And, finally, my name's Nancy Saitta,

19 as I think you have seen. I think it's below

20 me here on the bench. And I want to introduce

21 to you a few of the people that work with me.

22 To my far right is Jo Anne Pierpont. She is

23 the court recorder. She records everything

24 that is said in the courtroom.

25 To my immediate right 1S Kristen
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1 Brown, and she is the court clerk. She makes

2 sure that all of the evidence and the exhibits

3 are properly maintained and in general she

4 keeps me in line. In front of me and to my

5 left is Gayle and you're, Gayle, you're

6 going to have to help me with your last name.

7

8

THE COURT REPORTER: Gayle Pichierri.

THE COURT: Gayle is a court

9 transcriber or reporter. She is also taking

10 down everything that is being said in this

11 courtroom. Before we adjourn for the lunch

12 recess, are there any of you who have just

13 come into the courtroom who know any of us?

14 Yes, sir.

15 PROSPECTIVE JUROR: I was on a jury

16 once and she was the -- you know.

17

18

THE COURT: Ms. Pandukht?

PROSPECTIVE JUROR: Yeah, well, just

19 from tha t trial.

20

21

22

THE COURT: You are juror number

PROSPECTIVE JUROR 212: 212.

THE COURT: 212? So without telling

23 us what your verdict was, did anything happen

24 in that trial that you would hold against her

25 an this tria]?

PRESTIGE COURT REPORTING
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1

2 THE COURT: You could still be fair

PROSPECTIVE JUROR 212: No.

3 and impartial, despite the fact you have

4 already been in trial with Ms. Pandukht

5 before?

6

7

PROSPECTIVE JUROR 212: Yes.

THE COURT: Thank you very much.

8 Anyone else who thinks you know any of us?

9 PROSPECTIVE JUROR: I don't know

10 anybody

11 THE COURT: You're going to have to

12 stand up, speak up, and give us your jury

13 number.

14 PROSPECTIVE JUROR 177: 177. I don't

15 know anybody. I won't be here next week. I

16 am going out of the country.

17

18 that?

THE COURT: Do you have proof of

19

20

PROSPECTIVE JUROR 177: Yes.

THE COURT: Mr. Bailiff, if you would

21 take that.

22

23

24

25

MR. BROOKS: What number?

PROSPECTIVE JUROR 177: 177.

THE COURT: One more time.

PROSPECTIVE JUROR: 177.
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THE COURT: Counsel, will you1

2 approach?

3 (Bench conference held off the record)

4 THE COURT: Sir, did you have a

5 question?

6

7

8

9

10

PROSPECTIVE JUROR: Yes, I did.

THE COURT: Badge number?

PROSPECTIVE JUROR: 133.

THE COURT: 133? Yes, sir?

PROSPECTIVE JUROR: My wife is

11 expecting. She dilated to a three and she

12 started having contractions last night. And I

13 didn't want to give an excuse, but I am a

14 little worried about that. She is on her way

15 to the hospital. My phone is off, but --

16 THE COURT: Thank you very much.

17 Mr. Bailiff, would you approach?

18 (Bench conference with the bailiff off the

19 record.)

20 THE BAILIFF: There is another hand

21 over here.

22 THE COURT: I missed that one.

23 Sorry.

24

25

THE COURT: Was there another hand?

PROSPECTIVE JUROR: Yes.
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THE COURT: You know some of us.

PROSPECTIVE JUROR: No. But I

3 have -- yesterday I have a back procedure and

4 it is not healthy for me being seated.

5 THE COURT: What type of procedure

6 did you have?

7 PROSPECTIVE JUROR: I had an

8 epidural, and I have my paperwork with me

9 because I will have another one next

10 Wednesday. I brought all the paperwork.

11 THE COURT: What did your doctor tell

12 you you were supposed to do today?

13 PROSPECTIVE JUROR: Rest a lot and

14 not stay in the same position for a long time.

15

16

17

18

19

20

THE COURT: Okay. Thank you very

much.

MR. KANE: What was the badge number,

again, Judge, I'm sorry?

THE COURT: Badge number?

PROSPECTIVE JUROR: 214.

21 THE COURT: 214. Very well. In the

22 meantime, please remember the admonishment ...

23 (Whereupon, the Court re-admonished the

24 prospective jurors.)

25 THE COURT: Mr. Bailiff, the two that
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1 I spoke to you about.

2

3 1:30.

Thank you very much. See you at

4 Counsel, will you stay just for a

5 second?

6 (Thereupon, the prospective jurors exited the

7 courtroom. )

8 THE COURT: Counsel, as you know, I

9 explained to you Mr. Cabrera was going to be

10 excused for cause. I granted a for cause

11 challenge. I found him to be very credible.

12 I think that he is so concerned about his

13 ability to provide for his family, that he

14 would not be able to give the attention to

15 this case that he should.

16 I would also like you to know that in

17 addition to the young lady who is going out of

18 the country, I am also going to excuse. And

19 I've already told Mr. Bailiff that the

20 gentleman whose wife is apparently about to

21 deliver is also to be excused.

22

23

MR. KANE: 133?

THE COURT: 133, yes. The young

24 woman who is seated directly behind counsel

25 table having had the epidural is of no
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1 consequence to me. She can get up and down as

2 much as she needs to. She is not going to be

3 excused, at least not on my motion.

4

5

MS. PANDUKHT: So you did excuse 177?

THE COURT: Yes. The lady traveling

6 out of the country, yes.

7 MR. KANE: Judge, the only thing I

8 want to add about the lady with the epidural,

9 and I agree that's not an excuse, she did

10 mention she had further surgery scheduled next

11 week.

12 THE COURT: We can take it up when I

13 come back. But I sure would be surprised if

14 she had another epidural in a week. So let's

15 see what we hear this afternoon.

16 MR. KANE: Thank you, Judge.

17 (Thereupon, Court adjourned for lunch recess at

18 12:35 p.m.)

19

20

21

22

23

24

25
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1

2

3

4

5 I hereby certify that the foregoing

6 is a true, accurate and complete transcription

7 of my stenographic notes taken at the time of

8 the aforementioned trial proceedings.

9

10

11

12

13

14

15

16 Dated:

17

18

19

20

21

22

23

24

25
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1

2

3

PROSPECTIVEJURy136: I go by --

THECOURT; 'I11atI S okay.

LASVEGAS,CLARKCOUNI'Y,NEVADA

THURSDAY,DECEMBER8, 2005j 1:40 P.M.

-dJo-

4

5 PROCEEDINGS

6 (Prior to the commencementof the afternoon

7 session of Day Three, Volume 3B, the Clerk called the roll

8 call for the potential jurors.)

9 THECOURT: Please be seated. Welcomeback.

10 Ms.. Clerk, \<VOUldyou call the next number juror,

11 please.

12 THECLERK: Badgenumber 136, Heriberto Beltran.

THECOURT:And let the record reflect that all13

14 parties are present with counsel.

15 Will you stipulate to the presence of the jury?

16 MR. KANE: Yes, Your Honor.

MR. BROOKS:Defense wi.Ll , Your Honor.17

18 THECOURT: Thank you very much.

19 Goodafternoon, sir.

PROSPECTIVEJUROR136: Hi .20

21 THECOURT;And we have.a new court reporter

22 with us this afternoon.

23 Would you state your nameplease for my jurors.

24

25
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1 Ms. Reporter, I Id like you to please state your

2 name.

3 THE REPORTER:My nameis Jean Dahlberg.

THECOURT:And does anyoneknowMs. Dahlberg?4

5 (NO answer fran anyone in attendance.)

6 THE COURT:Very well,

7 Sir, anything that you think our atto:rneys need

8 to knowabout you?

9

10

PROSPEcrIVE JUROR 136: No.

THECOURT:Ms. Pandukht? Mr. Kane?

11 MS. PANDUKHT:Thankyou, Your Honor,

12 VOIR DIRE EXAMINATION

13 BY MS. PANDUKHT:

14 Q. Mr. Beltran, where do you work?

At the Rio.15

16

A.

Q. At the Rio?

17 Are you in security or anything like that?

18 A. No.

19 'llien - - you had mentioned that there had been aQ.

20 time whensomeone,either yourself or someoneclose to

21 you, had been arrested?

22

23

A. Yeah. My uncle.

Q. Okay. Do you have any feelings ,one way or

24 another, about howyour uncle was treated?

25 Well, I was really young. I was only, liket 10.A.

PRESTIGE COURT REPORTING
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2

3

4

6

7

9

10

11

12

13

14

16

19

20

23

24

A.

1 It waskind of scary. I waswatching the whole thing.

Q. Youactually witnessed it?

Yeah. It was in my back yard.

Did you feel as though the police treated themQ.

5 fairly that day?

A. Yes. Becausehe wasgoing crazy.

Okay. Anything about that experience that wouldQ.

8 makeyou feel like you couldn't be fair and impartial?

A. No.

Q. Youcould be fair to both sides?

A. Yeah.

MS. PANDUKIIT:Pass for cause.

TIIE COURT: Mr. 0' Brien?

MR. 0' BRIEN: Thank you.

15 BYMR. O'BRIEN:

Q. Goodafternoon Mr. Beltran.

17 Youhad mentionedin your questionnaire that

18 you're very quiet.

A. Yeah.

Q. Doyou think if you were to serve as part of

21 this jury that you would have an equal voice and be able

22 to express your opinions?

A. It's hard to say. I -- I don't know.

How-- you also mentionedthat you had a hardQ.

25 time makingup your mind.

PRESTIGE COURT REPORTING
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21 A. Because I just want to get out of here,

22 obviously. I'm just --

24 you're a little bit indecisive in a group?

1

A. That's it.

A. Yeah.

2 Q. can you think of a situation where you had to

3 get together with a group of people and make a very

4 important decision?

5

6

A. Urn -- no.

Q. I'm just kind of curious. I guess what I would

7 really like to know is: You know, given the fact that

8 you're kind of quiet and you may have a hard time making

9 up your mind, if you're just kind of gonna go with the

10 flow and not have an independent voice?

11 A. Well, I'm loosing rroney. I'd rather be working;

12 so, it's kind of -- you know, I have a lot of bills and --

13 Q. So, given those points, I --

14 A. I want it be fair and - - I don I t know.

15 Q. So --

A. I'd probably go with the flow.

Q.17 1'm sorry?

18 A. TO be honest, I'd probably go with the flow.

Just kind of go with the flow.

And part of that would be because

19 Q.

20

Q. Okay. Part of that would be because maybe

PRESTIGE COURT REPORTING
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1 Q. Andyou're also a little bit quiet?

2 A. Yeah.

3 Q. And then another large part of that would be

4 becauseyou simply would want to get out of here as quick

5 as possible?

6 A. Yeah.

7 Q. Well, I mean- - you knowI what we've been

8 talking about here, do you really think you would make

9 that kind of rash decision just to get out of here, given

10 what's at stake?

11 A. Urn - - prabably I yeah. 'cause - - you know.

12 Q. Whenaskedabout your thoughts regarding the

13 death penalty, you said, IlGetwhat they deserve.II Could

14 you tell merrore about that?

15 A. Un -- yeah. If they -- you know, if he's guilty

16 and he really killed, like, three people, I think he

17 should get the death penalty.

18 Q. But I you would consider other options, wouldn't

19 you? Or would you just pick the death penalty?

20 A. Pick the death penalty.

21 Q. However,whenasked if the death of penal- --

22 excuseme -- if the death penalty wasappropriate in all

23 cases, you said, "Not always.II

A. Well, not always. I mean,if it's not a murder24

25 case, then --

7
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1 Q. Oh, okay. Do you think the death of penal- --

2 excuseme. Do you think: the death penalty is the only

3 appropriate verdict in an intentional murdersituation?

4 A. Unless there Is sanethingwrong-- unless heIs

5 insaneor scmething. Psychologically, you know.

6 Q. Is there any -- youmentionedif he wasinsane

7 or had sameserious psychological problems

8 A. Yes.

9 Q. -- I guessis

10 A. Thenit wouldn't be his fault.

11 Q. Right. Anyother situations wherethe death

12 penalty might not be appropriate in an intentional murder

13 situation?

14 A. No.

15 Q. And, on the other hand, you're a law-abiding

16 citizen; right?

17 A. Yeah.

18 Q. Andif this judge askedyou for your pranise to

19 follow the law as shegives it to you, are you going to be

20 able to do that, given whatyou told me?

21 A. I don't think that I can.

Q. Okay. As you know, if this casegoesto a22

23 penalty phase, there I s going to be four sentencing

24 options: Thedeathpenal.ty, a term of years in two

25 variations, onewith basically a 20 to life for each

PRESTIGE COURT REPORTING
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lor, excuse me -- basically a 40 to life in each count; a

2 20 - - to 40 to 100 on each count; and life without the

3 posai.bi Li.ty of parole. Given those four options, and

4 assuming there I s not a severe psychological - - any

evidence regarding a severe psychological perform-5 or,

6 you know, problem, are you just going to vote for the

7 death penalty?

8 A. Yeah.

9 Q. You're not going to consider those other

10 options?

11 A. No.

12 MR. O'BRIEN: 1111 move to strike the cause,

13 Your Honor.

14 BY THE COURT:

15 Q. Sir, if you were seated in the seat where the

16 defendant is seated, and you were going through a trial

17 for murder, you sure would want everybody to consider all

18 the options in te:rms of sentencing I wouldn't you?

19 A. Yes.

Q. And you've heard me say, at least a couple of20

21 times since this rrorrunq, how important it is for all of

22 us that a jmy be chosen that will be free of bias and

23 listen to the facts and circumstances in the first part of

24 the trial. And if we need to get to a second phase -- the

25 thing needs to be here. We need an open -minded jury. Do
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1 you think you could do that?

2 A. Un - - I donI t think I could be really

3 open-minded. I mean--

4 Q. So, you would disregard the law as I would

5 instruct you, when I say that there are several sentencing

6 options and you need to consider all of those with your

7 fellow jurors. Is that a fair statement?

8 A. I donI t want to say no, but I have to go with

9 what I think. You know, I donI t think the death penalty

10 is it.

11 THE COURT: Ms. Pandukht, Mr. Kane, anything for

12 follow up?

13 MS. PANDUKHT:No, Your Honor.

14 THE COURT: I will grant the for cause.

15 Mr. Beltran, if you could return to the jury

16 area, sir.

17 THE CLERK: BadgeNumber137, John Bueb or Buch

18 (pronounced Buck and Butch.)

19 PROSPECTIVE JUROR 137: Buck.

20 THE CLERK: Thank you.

21 THECOURT: Gcx:xis afternoon I sir.

22 PROSPEcrIVEJUROR137: Hi.

23 THECOURT: Thank you for your patience in this

24 process.

PROSPECTIVEJUROR137: No problem.25
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'IRE COURT: You've heard the questions that the

2 attorneys have been asked of the other folks. Anything

3 you think they need to know about you?

8 of or arrested for a crime?

11 to know about you, any attitude or belief that we might

12 need to consider in order to be sure that you're going to

13 be a fair and irrpartial jurist?

15 take the information given, to makedecisions.

4

5

6

7

9

10

14

16

17

18

19

20

21

22

23

24

25

PROSPECTIVEJUROR137: Nope.

'!HE COURT: Have you been a juror before?

PROSPECTIVEJUROR137: No.

THECOURT:And anyone close to you been accused

PROSPECTIVEJUROR137: No.

THECOURT: Is there anything you think we need

PROSPECTIVEJUROR137: No. I'm very fair. I

'IRE COURT: Ms. Pandukht, Mr. Kane?

MR. KANE: No questions, Your Honor. Pass for

cause.

THECOURT: Pass for cause?

Mr. Brooks?

MR. BROOKS:Thank you, Judge.

VOIRDIREEXAMINATION

BY MR. BROOKS:

Q. It's Mr. Buch?

A. Correct.

PRESTIGECOURTREPORTING
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1 Q. And I apologize. I wasn't quite sure I

2 underst.andthis. You're part of the secondgroup that

3 cameIn, you weren't in here the first part i correct?

4

5

6

7

A.

Q.

A.

Q.

Mondayand Tuesday?

Right.

No. I wasactually out of town on business.

Okay. Sol you camein -- today is the first day

8 in the courtroom?

9

10

A.

Q.

Correct.

In listening to these proceedings so far, do you

11 find it helpful?

12 A. I believe everybodyhas their ownbeliefs. My

13 reasoning iSI I'm going to listen to the information

14 given. I feel I can makean educateddecision or opinion

15 on what I feel.

16

17

18

19

20

Q.

A.

Q.

A.

Q.

Andyou're going to follow the law?

Of course.

Did you want to be on the jury?

Particularly, no.

Doyou haveconflicts that you can -- that would

21 allow you to motivate you to not be on the jury?

22

23

24

A.

Q.

A.

Yes.

Whatare those conflicts?

I zun mul.t.i.pl.e businesses. So, I just spent two

25 weeksin London. I just returned. Spent a couple days

PRESTIGECOURTREFDRTING
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1 out of t.own, so I'm pretty far behind in my work, and I

2 work about 14 hours a day. So, as I would be here all

3 day, I would spendmaybeeveningsand rro:mingcatching up

4 on myday-to-day work. So -- but, that's my main reason.

S And I leave out of town on vacation on the 18th, so, that

6 doesn't really give muchtime to catch up.

7 Q. Are you suffering from jet lag?

Not anymore. I caught up after three day.

Youtravel lots, so you're pretty used to --

Not too often. I'm busy this time of year at

8

9

10

A.

Q.

A.

11 the middle of the rronth, becausein eachpart of my

12 businesses I haveboard meetings, which is why I wasn't

13 here Mondayand Tuesday. And I'm responsible for

14 organizing at the end of the year - - which caneson the

15 15th -- all bonusesand everything for funding, so there'S

16 a lot of things at this time of year that creates

17 additional work on top of what I have. So, it's that time

18 of the year that creates, I guess, a work problem; which

19 means,I'll be working night and day to try to stay on top

20 of my normalbusiness. But be here to listen to the

21 information and provide the best options I can.

Q. Canyou handle all that?22

23 A. I do now. I mean,I sleep on average, a lot of

24 times -- right now, two to three hours a night, and it

25 gets tiring. So, sitting in a chair gives methe

PRESTIGE COURT REPORTING
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1 pot.ent.Lal, becauseI moveall day. I'm on the go. So,

2 sitting in a chair like this, in what I feel is a warm

3 room, I start dozing off. So -- but can I do it? If

4 chosento, I don't have a choice.

5 Q. Now,you realize if you end up on the jury and

6 you can't stay awake,you should tell us. Tell the Court.

7 A. I just gaveyou my -- my truth and reality of

8 howI knowI am. In terms of afternoon, after I work

9 until 3:00 in the rrorrrinq and doing what I do, and get

10 back up at 6:00 in the rrorning till 5: 00 in the afternoon,

11 I do get tired. And I take a break, I go get somecoffee,

12 and I continue on from there.

13 Q. In your crnmen.tsin your questionnaire on

14 "Public Defenders,II you mentionedIINoCcmnent.II Whatdoes

15 that mean?

16 A. I don't have an opinion one way or the other.

17 Q. On IIProsecutors,II you said, "They try to win

18 their case.II Doyou haveany elaboration on that?

19 A. You're here to defend and the prosecutors are

20 here to win the case for the State. Everyl::xxiyhas their

21 ownobjectives.

Q. In talking about the death penalty, you stated22

23 that, "If proven guilty, I don't want to keep themin

24 jail. I would rather execute themand moveon. II Is that

25 your view?

PRESTIGECDURT REPORTING
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1 A. My opinion is yes in the situation wherethe

2 evidence is very clear and the defendant is guilty of one,

3 two, three, whateverthe casemaybe. I've never beenbig

4 on -- you know, they spenda lot of time in jail and so

5 forth. If it's one that they're going to get sentenced

6 for life, whereis the point of -- you know,yeah, I guess

7 for his family or the defendant's family side wouldbe

8 able to caneandvisit the defendant. But in t.ezmsof the

9 defendantpaying for their actions, comparedto spending

10 the government'smoneyfor the next 80 years, I believe

11 that whynot just finish the situation andmoveon.

12 Q. Onejuror this morning-- you mayhaveheard

13 her she remarkedthat it wasmoreexpensiveto actually

14 put themin prison -- I'm sorry, to kill themthan it is

15 to put themin prison. Any responseto that?

A. I'd say long term, youI re going to spendmore16

17 moneyand State moneykeepingthat person locked up and

18 going through that process. I've never really weighedthe

19 cost of it. I'd say, over the course of 60 years or 70

20 years, dependingon howlong the defendantmight endup in

21 prison, if they're found guilty, that is going to

22 definitely outweighit.

23 And, you know,as I hear, you know,very medium,

24 you should take mediumfor what it is, becauserhey

25 pranote what they want to prorrote. Overa long per.iodof

PRESTIGE COURT REPORTING
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1 timeI the expensesare going to well outweigh the costs,

2 I'm sure, of -- but that's not really a consideration ~

3 terms of whetherto keep themin prison or not. If

4 they're found guilty andwith no reasonabledoubt or

5 donI t knowthe exact words you guys are usingi but,

6 basically t I donI t look at things in that naturet but long

7 term, yeah, I assumeit wouldcost the State andus,

8 eventuallYt the taxpayers, moremontyto keep somebody

9 sitting in a cell.

10 Q. Do you think by putting a person in prison for

11 the rest of their life is punishment?

A. Punishmentfor what?12

13 Q. Is it punishment?

It dependson the person. Sanepeople like to14 A.

15 be confined by themselvesandprison might not be a bad

16 place for them. ThereIs other people that if this person

17 is found guilty of three murdersfor really no reason, I

18 donI t knowif I really consider that punishment. I meant

19 becausethey're continuing an with their life whenthey,

20 for no reason, took the life of three others or howmany

21 they're being accusedof.

22 Q. Wetalked about the presurrptionof innocence

23 here. TheCourt will instruct you that you're supposedto

24 presumemyclient innocent. Any problemwith that?

25 A. No.

PRESTIGE COURT REPORTING
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1 Q. You don't have any objection to making the State

2 prove their case?

3 A. Not at all.

4 Q. In the event that my client is convicted of

5 first-degree murder -- and first-degree murder is an

6 intentional killing, with the intent to kill -- if you

7 find him guilty of first-degree, intentional murder, are

8 you open to putting him in prison forever?

9 A. Would that be my first choice? No. Am I open

10 to it? Yes. But, as I'm very outspoken, what I do, I

11 will go with what I wrote in my answers - - questions and

12 answers - - that, you know, if that is the case, my first

13 recommendation would be the death penalty.

14 Q. TI1at's your first -- that's the one you favor

15 the most?

16 A. Yes.

17 Q. But you're open to the other alternatives?

I'm open to what the jury decides and discusses.

Are you open to yourself to go and decide other

18 A.

19 Q.

20 alternatives?

21 A. I make changes to what I don't believe every

22 day. So, that would be yes, I guess.

Q. Okay. The law does not require you to23

24 necessarily weigh everything equally. The law merely

25 requires you to be open to all four possible punishments.

PRESTIGE mURT REPORTING
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6

Ms. Pandukht, Mr. Kaneyou may

MR. KANE: Thank you, Your Honor.

1 And the samegoes if you were in favor of life in prison.

2 You only have to consider the death penal.ty, you don't

3 necessarily have to -- I mean, the fact that you were

4 against the death penalty or dislike it does not meanthat

5 you cannot serve on a jury.

A. I'm not against the death penalty.

I understand that. I amjust trying to use it7 Q.

8 as an example.

9 A. Oh, okay.

Is there anything else that we should know about10 Q.

11 you before we makeour decision on who's on the jury?

12 A. No.

13 Q. Okay. Thank you for your honesty and your

14 openness.

15 MR. BROOKS:Pass for cause, Your Honor.

16 MS. PANDUKHT:Wehave a couple more voir dire

17 questions for 129, please.

18 THECOURT: I'm saying we do.

19

20

21 VOIRDIREEXAMINATION(continued)

22 BY MR. KANE:

23 Ms. Santos, I'm sure it will corneas no surpriseQ.

24 to you, but we have a couple questions about your views on

25 the death penalty.
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1 In the portion of the questionnaire whereyou

2 were just an open-endedquestion to ccmnenton the death

3 penalty , you wrote, 11I donI t agreewith it. Noperson

4 should haveto die for the crime camlitted." Wasthat

5 your feeling at the time?

6 A. Yes. Still is.

7 Q. Is it your feeling now?

Andyou went00, "Life is punishableby8

9 self-guilt enoughthroughouta lifetime. II Whatdid you

10 meanby that?

11 A. I think if you carmit a crime, youI re going to

12 haveto live with it regardless, and that shouldbe

13 punishabl.e enough. AndI don't - - I don't view killing a

14 personas just punishment. I don't think that it would

15 makeanything better.

16 Q. Okay. But whenI wentdownto question 44, and

17 that's the one that says, "If Mr. Buddhere is convicted

18 of murder, will yoube able to consider all of the

19 available penalties including death, life without, or life

20 with," your answerwas"Yes.II Is that really your honest

21 answer?

A. It Is kind of changednow. I do think that he22

23 shouldbe punished;but I donI t think that parole wouldbe

24 anypart of meconsidering that. Like, I wouldnot go for

25 that.

19
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1 Q. Okay. So I I sense a narrowing of options here.

2 If he's convicted, you're not going to consider the

3 possibility of parole?

A. No.4

5 Q. And youlre not going to consider the possibility

6 of death; correct?

A. No.7

8 Q. So, all that leaves is life without?

9 A. Yes.

10 Q. So, out of the four available penalties, therels

11 really only one that youlre willing to consider?

12 A. Yes.

13 Q. Now, would your views on not considering the

14 death penalty change under one of these hypothetical

15 examples welve all been tossing around. You've got

16 Charles Manson or Adolph Hitler. Are you in favor of the

17 death penalty then?

18 A. No.

19 Q. You'd be opposed to it at any time?

Yeah.20 A.

Q. If you I re back in that jury room, there I s going21

22 to corne a point where all 12 people are going to take a

23 vote on a penalty. Can you conceive of any circumstance

24 under which you could raise your hand and say, "I vote in

2S favor of the death penal ty"?
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1 A. No.

2 Q. Andwould that changeno rratter what legal

3 inst:ructions you weregiven by the judge?

4 A. No.

5 Q. would that changeno matter what evidenceyou

6 heard from either side during the penalty?

7 A. No.

8 MR. KANE: Challengefor cause.

9 THE COURT: Mr. 0' Brien or Mr. Brooks?

10 MR. 0 J BRIEN: Thank you.

11 BY MR. O'BRIEN:

12 Q. Gcxxl afternoon Ms. Santos.

13 A. Goodafternoon.

14 Q. Haveyou ever had to makea decision comparable

15 to the oneyou might haveto makeduring the course of

16 this trial?

A. It wasa lot morepetty, becauseit was17

18 involving an animal.

19 Q. Well, tell meabout it.

20 A. I mean,the way -- I was thinking about this the

21 other day. And I feel like if I'm being placed in this

22 position, I have to look at humanbeing like an anirnal., if

23 it wasto get that f'ar, you know, as far as putting them

24 to death. Like, one of mydogs, like, had bit a child,

25 andwehad to put him downfor that. So, that, to me,
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1 is - - I canI t lCXJkat a humanbeing in the sameway I

2 would look at an animal, becausethey know. Theyshould

3 already knowwhat is right and what is wrong. An animal

4 sanetirnescan't control it, so --

5

6 that dec-

Q. Okay. 50, I mean- - and you were able to make

8 him down.

11 decision than mine.

22 Andthis isn't the kind of decision you want to

23 makeeither; right?

25 close. I wouldnr t want to have to - - I mean,I knowthat

9

10

14

15

16

17

18

19

20

24

7 A. I had to makethe decision and end up putting

Q. Right. But you were able to makethat decision?

I wasyounger. It wasmoreof my parents'A.

Q.

A.

Q.

it?

A.

Q.

A.

Q.

it?

A.

Q.

13 But I did have sanesay in it.

Okay. Youwere a part of the discussion about

Yes.

It wasn't easy, wasit?

No.

And it wasn't a decision you wantedto make,was

A. But -- I mean,with all honesty, no. Not even
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1 you mentionedpreviously that nobodywants to be faced

2 with that kind of decision, but -- I mean, I wouldn't want

3 to hold that myconscious that I wasa part of sanelxx:ly--

4 sorebcdy' s having their life taken away. Andeven though

5 he did carrnit crimes, I couldn't hold myself to it.

6 Q. Okay. Youdid respondin your questionnaire

7 that if you were involved in a penalty phase, that you

8 wouldbe able to consider all the options. Do you recall?

9 A. I did say that. But, like I said, it has

10 changed. As far as the options? As far as, like,

11 imprisonmentwith parole and things like that? Is that

12 what you're referring to?

13 Q. Right; the four options that we've talked about.

14 Basically, the life without any possibility of parole or a

15 long term -- a long, long term of years.

16 A. Yes. As I told the State I I - - I have changed

17 mymind about that. Like, I can't - - I can't agree to the

18 death penalty. I can't agree with imprisonmentwith

19 parole.

20 Q. Andyou couldn't evenconsider the death

21 penalty?

22 A. No.

23 IVlR.0 IBRIEN: I I 11 sutrnit it to the Court.

THECOURT:Thankyou. I Imgoing to grant the24

25 for cause, and rm going to ask the juror to return to the

23
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PROSPECTIVE JUROR 118: I don't know.1

2 THE COURT: You don't know because

3 you haven't heard any evidence or you don't

4 know because you are concerned you would have

5 a bias or a prejudice?

6

7

8

PROSPECTIVE JUROR: Probably a bias.

THE COURT: Tell me about your bias.

PROSPECTIVE JUROR: My bias is not

9 just from my father's point of view, but

10 murder, but jt would be about his -- not just

11 what he did, but he himself. He made -- what

12 he has done.

13 THE COURT: What he is accused of

14 doing.

15 PROSPECTIVE JUROR 118: Yeah, what he

16 is accused of doing and the person himself.

17 THE COURT: You would listen to all

18 of the facts and evidence; correct.

19

20

PROSPECTIVE JUROR 118: Yes.

THE COURT: You would be able to

21 balance and weigh that evidence and render a

22 decision based only upon what you see in this

23 courtroom by way of witness testimony or

24 admitted evidence?

25 PROSPECTIVE JUROR 118: No, I am not

Docket 66815   Document 2014-36953
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1 sure on that.

2 THE COURT: So have you made up your

3 mind about guilt or innocence in this case?

PROSPECTIVE JUROR: Yes, I have.

THE COURT: And.so you, despite the

4

5

6 instruction that I have given you that says

7 that no one can make a decision because at

8 this point the only decision or the only

9 conclusion that one could come to is that

10 Mr. Budd is presumed innocent, is your

11 conclusion different than that?

PROSPECTIVE JUROR: It is.12

13 THE COURT: Ms. Pandukht, Mr. Kane,

14 anything you want to follow with?

15

16 VOIR DIRE EXAMINATION

17 BY MS. PANDUKHT:

18 Q. Well, I was a little confused by what

19 you just said. Just because in your

20 questionnaire the question of if a prosecutor

21 has taken someone to trial, then the person

22 must be guilty, you put false?

23 A. That may be true. But from what I

24 have learned in this case, my opinion has

25 changed.
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You mean by sitting in jury

Yes. My observation, yes. From what

4 r have gathered. r have just gathered bits

5 and pieces about the drug relation and the

6 murder itself.

Q.

2 selection?

3

7 Q. You had mentioned that you didn't

8 talk about an arrest that you had, but it was

9 in your questionnaire?

10

11

A.

Q.

Yes.

Were you talking about the DUl

Yes.

Did you resolve that our case?

Yes.

Or did you go to trial?

It went to trial.

Did you go to trial?

Yes.

Were you in any way thinking that the

21 police officers treated you unfairly?

12 arrest?

13

14

15

16

17

18

19

20

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Yes, Highway Patrol.

You did feel as though Highway Patrol

24 treated you unfairly?
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A.

Q.

Yes.25 A.
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1

2

Q.

A.

How about the prosecutor?

No. I didn't have any problem with

3 the Judge or prosecutor.

Q. Luckily, we don't have any Nevada4

5 Highway Patrol officer witnesses. But

6 regardless, would you have any ill will

7 towards any of the police officers that would

8 testify in this case because of that

9 experience you had?

10

11

No, none whatsoever.A.

Q. And then would you be able to

12 consider all four of the possible penalties in

13 this case?

14 A. I have a problem with the 14-year

15 old, and that has a tendency to sway me more

16 towards -- if I may explain myself.

17

18

Q.

A.

Sure.

The intent in other words, if the

19 three victims were unarmed and the defendant

20 went to seek them out, I would have a problem

21 with that.

22 Q. And your problem would be against

23 who?

24

25

A. The intent.

Q. The state or the defense?
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1

2

Good morning.

Good morning.

You mentioned that in your

A.

Q.

The defendant.

Would you still be able to consider

3 after hearing all of the evidence, all four of

4 the possible punishments in this case?

5

6

A. Oh, I would.

You would be able to consider allQ.

7 four?

8 A. And on the opposite side, if the

9 defendant was 1n a -- defending himself, then

10 I would weigh heavily on the acquittal.

MS. PANDUKHT: Okay. Pass for cause.

THE COURT: Mr. Brooks? Mr. O'Brien?

11

12

13 MR. O'BRIEN: Thank you, Your Honor.

14 BY MR. 0' BRIEN:

Q.

A.

Q.

15

16

17

18 questionnaire that your opinion of the

19 criminal justice system was big business. Can

20 you tell me more about that?

21 A. Well, I have had an opportunity to

22 study, took a -- class, UNLV. And we -- it

23 was a good class. It was a good instructor.

24 And we talked about the system itself, how the

25 system is built. And to use an analogy, if I
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1 may, the first question he asked when we went

2 to class, this was at UNLV, he asked if there

3 was any criminals in the classroom and nobody

4 raised their hand. Once we went through the

5 systems, the theories, how the system works,

6 his last question in the class is: Are there

7 any criminals in the class? And everyone

8 raised their hand. So he did a very thorough

9 job. He got theories involved, the money

10 involved, and it was very practical. It was

11 very good.

12 Q. NOw, you also mentioned your father.

13 He ran an institution in Utah for the

14 criminally insane?

15

16

A.

Q.

Yes, state hospital.

And you also -- I believe you said

17 something about "my father's point of view" in

18 regards to the death penalty. Did I get that

19 correctly?

20

21

A.

Q.

That's correct.

Tell me about that. What was your

22 father's point?

23 A. Well, his expertise were psychopaths.

24 And he was having a conversation with one of

25 the social workers; it was the Fall of 1968.
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1 During that period of time, the death penalty

2 was being attacked from all sides. And so he

3 was in a conversation with a social worker who

4 took the side of no death penalty. My father

5 came out and said, "Well, there are certain

6 cases where the death penalty is applicable,

7 depending on the individual, not necessarily

8 the crime." But he put more weight on the

9 individual because with psychopaths you

10 don't -- with a psychopath there is a lot of

11 things you don't know about that person, they

12 are not obvious to you or the court or anybody

13 else. I mean, their behavior.

14 Q. How long did your father have that

15 job?

16 A. He was with the state hospital for

17 approximately, let's see, I would say

18 approximately 25 years.

19 Q. Did you spend a lot of time at that

20 institution?

21 A. I spent not a lot of time, but I was

22 there on several occasions. Several.

23 Probably about, I would say I vis i ted the

24 hospital 50 times.

25 Q. Can you -- you mentioned that in a

PRESTIGE COURT REPORTING
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1 nutshell that your father thought sociopaths

2 should be --

3

4

5

A.

Q.

A.

Psychopaths.

Psychopaths? Sociopaths?

No, he didn't -- at that time he

6 wasn't explicit about whether a psychopath

7 or -- it was strictly subjective, talking

8 about certain individuals that he felt that

9 deserved the death penalty. So he didn't --

10 he wasn't explicit about it.

11 Q. And it would be those individuals who

12 killed for no reason at all, for joy or

13 pleasure?

14

15

A. He didn't discuss that.

If you were -- if this jury -- weQ.

16 have to prepare for the contingency that there

17 is a conviction in this case. And, of course,

18 there's three murder a potential of three

19 murder convictions. From reading your

20 questionnaire -- I'll just be as open and

21 honest wi th you as I can. From reading your

22 questionnaire, if this jury were to find

23 Mr. Budd guilty of three murders, I believe

24 you are going to look at one option and one

25 option only and that's the death penalty. And
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1 is that a fair statement?

2 A. Well, again, the intent, as I

3 described to the prosecution, in a case where

4 if this gentleman took an active role and

5 seeked out the victims, and the victims had no

6 way to defend themselves, then that would

7 yes, I would vote for the death penalty.

8 Q. Okay. Depending on what the facts

9 and circumstances are, you can envision a set

10 of facts and circumstances that would prohibit

11 you from considering all of the relevant

12 sentences. Is that accurate?

13 A. No. I thought I was pretty explicit

14 on that part. I made a specific statement,

15 not a general statement. I was going with the

16 intent of the parties.

17 Q.

A.

Urn-hum.

18 Describing it, again, if he -- if the

19 individual in this case seeked (ph) the three

20 victims out, and the victims were unarmed,

21 unaware he was going to be there, then I would

22 ask for the death penalty.

23 Q. Okay. And you would not be able to

24 consider the other options; is that right?

25 A. Not in that case, no.

PRESTIGE COURT REPORTING
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1 Q. Okay. That's why in your

2 questionnaire, when asked if there was a

3 conviction in this case and you had to

4 consider all of the sentences, you responded

5 death penalty only?

6 Well, again, that questionnaireA.

7 leaves a lot of things out.

8

9

Q.

A.

Sure.

There is no psychiatric evaluation.

10 It doesn't give me the facts on his intent.

11 So those are pretty cri tical areas.

12

13

Q.

A.

Right.

But under what the statement said,

14 yes, I would. That seems to me to be black

15 and white. It shows intent. It shows a

16 person that you know is capable of killing

17 again. It shows me the victims, in a way,

18 were defenseless.

19 Q. So in that instance you would be

20 unable to consider any option but for the

21 death penal ty?

22

23

A. Yes.

MR. O'BRIEN: Judge, I'm going to

24 challenge for cause.

25 THE COURT: Mr. Kiger, let me ask you

PRESTIGE COURT REPORTING
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1 a couple of questions. Assume that we get to

2 a penalty phase, I would instruct you that the

3 law requires you to consider all three

4 options. In fact, as we've discussed before,

5 the state would provide in their presentation

6 of the facts and evidence why they believe the

7 death penalty should be imposed. And the

8 defense would set forth mitigators or reasons

9 why the death penalty should not be imposed.

10 Regardless of what you determine the

11 facts of this case ultimately to be, and you

12 touched on some pretty interesting words:

13 Intent -- at any rate, could you consider all

14 three of the options when instructed to do so?

15 PROSPECTIVE JUROR 118: If he was

16 convicted of murder?

17 THE COURT: Yes.

18 PROSPECTIVE JUROR 118: If it goes to

19 my -- it goes back to my word "intent." The

20 word I used was "intent." And again, his

21 behavior, whether he would seek the victims

22 out or not --

23 THE COURT: You would have heard all

24 of that In the first part, the first part of

25 the trial.

PRESTIGE COURT REPORTING
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1 PROSPECTIVE JUROR 118: Oh, okay. I

2 apologize. The death sentence.

3 THE COURT: So you would not consider

4 the other two?

5 PROSPECTIVE JUROR 118: No, not in

6 this case.

7 THE COURT: So even though you would

8 be instructed by me that the law in the State

9 of Nevada requires you to consider all three

10 options when you deliberate during the penalty

11 phase, you would not do so.

12 PROSPECTIVE JUROR 118: No, I

13 wouldn't.

14 THE COURT: I'll grant the for cause.

15 There was a for cause, was there not?

16

17

18

MR. O'BRIEN: There was, Your Honor.

THE COURT: Grant the for cause.

Ms. Clerk, could you call the next

19 number, please. You can return to the jury

20 services area.

21 THE CLERK: Badge No. 120, Jenine

22 Alston.

23

24

25

THE COURT: Welcome, Ms. Alston.

PROSPECTIVE JUROR 120: Hi.

THE COURT: You heard the questions

PRESTIGE COURT REPORTING
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1 that our attorneys have asked the others, and

2 I know that we talked to you previously about

3 the death penalty.

4

5

PROSPECTIVE JUROR 120: Yes.

THE COURT: Anything else you think

6 they need to did know?

7 PROSPECTIVE JUROR 120: This is just

8 a sensitive time for me. My mom died

9 recently, and I'm just a little sensitive to

10 the loss of life and I feel that that may play

11 a part

12 THE COURT: Sensitive to the point

13 that you don't believe you could listen with

14 an open mind to the facts and the evidence?

15 PROSPECTIVE JUROR 120: It may be a

16 little tainted, yes.

17 THE COURT: Tainted or sensitive?

18 Because if you are sensitive, that probably

19 makes you a real good juror because you will

20 listen with an open mind. Tainted meaning a

21 bias or prejudice I would be concerned about.

22 PROSPECTIVE JUROR 120: Yes, it would

23 be somewhat biased. And I would not want to

24 look at the pictures of the victims that the

25 state said they were going to --
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1 THE COURT: You don't report to us --

2 and I don't mean to inquire into a sensitive

3 area, but you did not report your mother was

4 killed as a result of a crlme.

5 PROSPECTIVE JUROR 120: No, she

6 wasn't killed. She died. No, she died. No,

7 it wasn't as a result of murder.

8 THE COURT: Okay. Do you think that

9 the state or the defense needs to be concerned

10 about having somebody like you on the jury?

11 PROSPECTIVE JUROR 120: Well, to be

12 fair, I mean, because just whether you have

13 someone in your life that dies as of natural

14 causes unexpectedly or if someone that was

15 murdered, you can understand how you would

16 feel for the victim's family. Whether

17 Mr. Budd is guilty of it or not, whomever it

18 may be, that's still an issue.

19 THE COURT: And one of the jury

20 instructions I will give you will tell you

21 that the jury can never, ever be influenced by

22 sympathy. Could you put that aside?

23 PROSPECTIVE JUROR 120: I would try.

24 I would really try, but it's a little

25 difficult for me and I would rather be honest
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1 with you right now than later --

2 THE COURT: I understand. Jury

3 service in any criminal case is difficult, and

4 in a murder case it is particularly

5 heightened. I think all of us understand

6 that.

7

8

9 VOIR DIRE EXAMINATION

Ms. Pandukht? Mr. Kane?

10 BY MS. PANDUY.HT:

11 Q. Yes. So your concern lS that you

12 would be tainted in Mr. Budd's favor?

13

14

A.

Q.

Somewhat.

What makes you feel as though you

15 would be?

16 A. Well, I would say more so, if this

17 can make sense, I'll try to put it to where it

18 can be understandable. Just knowing that

19 someone was taken away. I mean, it may not be

20 in his favor due to me like say losing someone

21 close to me, and I can understand how the

22 families of the victims feel. So that

23 wouldn't be in his favor then. But I'm not

24 one for the death penalty and that's something

25 even though I'm required by law to, because I
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1 wouldn't want to. I wouldn't want to.

2 Q. And that was going to be another one

3 of my questions. You actually left one of our

4 questions blank, No. 45. It said: If you

5 believe the evidence warranted the death

6 penalty, could you personally vote to impose

7 the death penalty? And you left it blank.

8

9

A.

Q.

No. I'm sorry, I skipped that. No.

What would your answer be to that

10 question?

11

12

A. Would I oppose the death penalty?

Could you personally vote to imposeQ.

13 the death penalty?

14

15

16

17

A. No, no.

Q.

A.

Your answer would be no?

Correct.

Q. Are there any facts, any

18 circumstances, that would change that mind of

19 yours?

20 A. No. Like the previous jurors have

21 said, eye for an eye, I don't believe in that

22 at all. That shouldn't be in my hands. I

23 wouldn't want that, no.

24 Q. If tne Judge told you you had to

25 consider all four of the possible penalties,
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1 you still could not consider the death

2 penal ty?

3 A. Even if I had to consider it, it

4 would be like outside the box. Well, okay,

5 sure, I'll consider it, but I would never vote

6 for it.

7

8

9

Q.

A.

Q.

You would never --

No.

You would never actually vote for it.

10 And you know that now --

11

12

13

14

15

16

A. Yes.

Q. -- before you even hear any evidence?

A. Yes, that is true.

Q. SO there are no circumstances

A. Urn-urn.

Q. -- where you would actually vote to

17 impose the death penalty?

18

19

A. No.

Q. What about those previous examples

20 Mr. O'Brien mentioned?

21

22

23

A. Like Hitler?

Q.

A.

Hitler, Manson?

He should be tortured, it should be

24 something like that. But, no, I just can't.

25 Q. By someone else?
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Yes, of course.

MS. PANDUKHT: Judge, I'll have to

3 challenge for cause?

A.

4

5

THE COURT: Mr. O'Brien? Mr. Brooks?

6 BY MR. O'BRIEN:

MR. O'BRIEN: Thank you, Your Honor.

7

8

9

Good morning, Ms. Alston?

Urn-hum.

In reviewing your questionnaire, when

10 you were asked if you could consider all of

11 the potential penalties in this case, you had

12 written undecided?

13

14

15

16

A.

Q.

A.

Q.

I did. I don't remember.

You want to look at it?

Oh, I don't doubt you.

I didn't think you doubted me. I

17 just thought you might want to refresh your

18 recollection.

19 Let me ask it this way: Can you

20 compare this decision whether or not to kill

21 somebody, you know, jus t in our hypothetical,

22 for doing something albeit terrible, that's a

23 tough decision; right?
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O()0882



12-8-05, Stateof Nevada v.edd

1 with anything you've ever done before or any

2 other decision you have had to make?

3 A. Okay. Now, say that again. That's a

4 Li. ttle

Q. When you think of this weighty5

6 decision whether or not to impose the death

7 penalty

8 A. Yes.

9 Q. -- whether or not to exterminate

10 someone, can you compare that decision to any

11 other decision that was difficult for you?

12 A. I haven't had a decision that extreme

13 in my life, no.

14 Q. So is it fair to say that just like

15 you told us in question 44, you're kind of

16 undecided?

17 A. Well, I can clarify that is that I

18 know -- I was just filling that out. I was .i n

19 a hurry, and it was just a long day. But, no,

20 I couldn't go there with the death penalty

21 ever. I don't care if it was regarding

22 someone in my family, and someone did that to

23 me, I still couldn't choose that.

24 Q. Okay. And, of course, the fact that

25 you never have to vote for the death penalty,
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1 only consider it, does that offer you any kind

2 of out?

3 A. Wouldn't it be silly to consider

4 something that you never would choose as an

5 option? To me, that's just my opinion.

6 MR. O'BRIEN: I'll submit it to the

7 Court, Your Honor.

8 THE COURT: I'm going to grant the

9 for cause.

10 I ask Ms. Alston, please, to return

11 to the jury assembly area. Thank you so much.

12

13

Next badge number.

THE CLERK: Juror No. 121, Keith

14 Nelson.

15 THE COURT: Now, Mr. Nelson, if my

16 notes are correct you've been here through

17 this whole process already?

18

19

PROSPECTIVE JUROR 121: Yeah.

THE COURT: You've been in the

20 courtroom?

21

22

PROSPECTIVE JUROR 121: Yes.

THE COURT: Very well, sir. As you

23 take your seat, I'm going to ask you to

24 determine whether or not you think our

25 attorneys need to know anything more about you
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1 or anything about you because you didn't talk

2 to us during this process.

3 PROSPECTIVE JUROR 121: No. If I

4 could just ask what that schedule is.

5 THE COURT: The schedule is going to

6 be we are 8:30 to 12:30 tomorrow. We will be

7 half day on Monday, half day on Tuesday, half

8 day on Wednesday.

9 Do we think, Counsel, that we'll need

10 an extra day?

11 MR. KANE: No, Your Honor. I don't

12 believe so.

13

14 it.

15

THE COURT: That looks like that's

PROSPECTIVE JUROR 121: The only

16 thing I would say is that for six months I

17 have had an obligation for next week, Friday,

18 that is

19

20

THE COURT: Next week Friday?

PROSPECTIVE JUROR 121: Next week

21 Friday.

22

23

THE COURT: I think you'll be okay.

And, of course, the time frames we

24 are all talking about, Counsel, includes the

25 second phase if necessary.
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MR. KANE: Yes, Judge.

THE COURT: Very well. You're all

Ms. Pandukht? Mr. Kane?

MR. KANE: I have no questions. Pass

6 this juror for cause.

3 set.

4

5

7

8

9

THE COURT: Mr. Brooks?

MR. BROOKS: Thank you, Judge.

10 VOIR DIRE EXAMINATION

11 BY MR. BROOKS:

12 Q. You're a musician?

13 A. That's right.

14 Q. What kind of musician are you?

15 A. As an ins trumen t that I p l ay?

16

17

18

19

A.

Q.

A.

Q. Yes, yes?

Base guitar.

How long have you been in Las Vegas?

Since 1974 for the most part. I

20 toured for about 10 years, so I was gone.
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Q.

A.

Q.

A.

Q.

Where are you from originally?

Pontiac, Michigan.

Do you like Las Vegas?

Yeah, it's great for musicians.

I was a little confused. Were you
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2

3

Q.

1 here during all of the prlor things?

A.

Q.

Yes.

So you're not part of the new group

4 that carne in?

5

6

A. No.

We've talked about the presumption of

7 innocence. Right now, if we stopped the trial

8 and you are part of the jury and the Court

9 said render a verdict, what would the verdict

10 be?

11

12

13

14

15

A.

Q.

A.

Q.

A.

Stop right now?

Stop right now.

He's innocent.

Why is that?

16 proven guilty.

Because he's presumed innocent until

17

18

19

Q.

A.

Q.

Do you have any problem with that?

None whatsoever.

Do you have any problem with the idea

20 the state has to prove their case beyond a

21 reasonable doubt?

22

23

A.

Q.

No.

This is a very serious case. We are

24 looking at three murder charges. In the event

25 that we get to the point that my client is
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1 actually convicted of three counts of murder,

2 are you open to all of the punishments at that

3 point?

4

5

A.

Q.

Yes.

And, obviously, three murder

6 convictions are much worse than one murder

7 conviction. Are you still open to that -- the

8 whole realm of punishment, even though he

9 could be convicted of three?

10

11

A. Yes.

Q. And you understand that I ask these

12 questions as I ask him -- I am not conceding

13 in any way that that's what we are admitting.

14 Does that make sense to you?

15

16

17

18

A.

Q.

A.

Yes, it does.

Will you give my client a fair trial?

Absolutely.

MR. BROOKS: Thank you. We'll pass

19 for cause, Judge.

20 THE COURT: Counsel, will you

21 approach, please?

22 (Bench conference held off the record.)

23 THE COURT: Ms. Pandukht and

24 Mr. Kane, would you like to make a

25 brief question of Mr. Gregorio?
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1 VOIR DIRE EXAMINATION

2 BY MR. KANE:

3 Q. Mr. Gregorio, my crystal ball tells

4 me the defense is going to have some questions

5 for you on your views of the death penalty.

6 All I want to ask you about is the

7 second question on the questionnaire, the one

8 that says have you read or heard anything

9 about the case. You left that blank because

10 you didn't hear anything?

11

12

A. I didn't hear anything, no.

MR. KANE: That's what I assumed.

13 Thank you. Pass for cause, Judge.

14 THE COURT: Mr. Brooks?

15 BY MR. BROOKS:

16 Q. Mr. Gregorio?

17 A. Yes.

18 Q. Did you think we were going to forget

19 about you hear?

20

21

22

23

24

25

A. I thQught you were.

Where are you from originally?

New York.

Q.

A.

Q.

A.

How long in Las Vegas?

Four years.

Do you like it?Q.
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1

2

A.

Q.

Yes.

You've heard us discuss all these

3 different issues here from -- and the things

4 we have talked about during the time you have

5 been here. Do you have any problems with

6 anything?

7

8

A.

Q.

No.

Okay. In your questionnaire there is

9 the question about do you think that a

10 defendant should be required to prove his

11 innocence, and you said yes in your

12 questionnaire.

13

14

A.

Q.

Yes.

Do you still have that view or have

15 you changed?

16

17

18

19

A.

Q.

A.

No. I still have --

You still have that view?

Yes.

Q. I mean, obviously, the court is going

20 to instruct you that you my client is presumed

21 innocent. And the implication of that is we

22 don't have to prove anything. We don't have

23 to prove our innocence.

24 Do you have a problem with that rule

25 of law?

------ -------------
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A.

Q.

A.

Q.

No.

You don't have a problem with it?

No.

Okay. So would you say now that you

5 would disavow your statement that the

6 defendant should be required to prove his

7 innocence?

8

9

A.

Q.

I don't remember what I put down.

I'll show it to you. Look at

10 question 38.

11

12

Yes.

Okay. Now, originally when you

13 filled out the questionnaire, you said that

14 you thought the defendant should be required

15 to prove his innocence?

16

17

18

19

A.

Q.

A.

Q.

Yes.

Do you still have that position?

Yes.

20 Court's instruction that we presume innocence?

So that decision is contrary to the

21

22

A.

Q.

Right.

But we don't have to prove anything;

Yes.

So your position now is listening to

PRESTIGE COURT REPORTING
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1 what the Court would say?

A.

Q.

Yes.

How would you resolve that, the

4 difference? Are you gOlng to follow the Court

5 or are you going to follow your own beliefs?

6

7

8

9

10

11

A.

Q.

A.

I'm going to follow my own beliefs.

Are you a strong person?

I would say so, yes.

Do you stick to your convictions?

Yes, I do.

So your conviction that we should be

12 required to prove our innocence, which is

13 contrary to what the Court will tell you, you

14 are going to follow your on conviction?

15

16

A.

Q.

Yes.

Okay. Also, in the questionnaire we

17 discussed the death penalty, and there is the

18 statement that the death penalty is

19 appropriate in some cases but not others. And

20 in your questionnaire you say in all cases.

21

22

A.

Q.

Right.

Does that mean you are not open to

23 the death penalty in this case if the client

24 was convicted of murder?

25 A. I would say the death penalty, yes.

PRESTIGE COURT REPORTING
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1 Q. And you would not consider the other

2 choices?

3

4

A.

Q.

No.

Okay. And agaln, in question 44 it

5 asks, you know, whether you would consider the

6 other punishment, and you said nOi death

7 penalty. That just reiterates what you have

8 told us.

9

10

A. Right.

MR. BROOKS: I really appreciate your

11 honesty and openness.

12 Judge, we do challenge for cause.

13

14

15

THE COURT: Mr. Kane? Ms. Pandukht?

MR. KANE: No, Your Honor.

THE COURT: I am going to grant the

16 for cause.

17 Thank you, Mr. Gregorio. I hope to

18 see you on another panel.

19

20

21

PROSPECTIVE JUROR: Thank you.

THE COURT: Ms. Clerk, next in line.

THE CLERK: Badge No. 122, Karen

22 Romney.

23 THE COURT: Welcome, Ms. Romney. You

24 were one of the jurors that would have been,

25 should have been, could have been in the first

PRESTIGE COURT REPORTING
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1 group, but you were absent the first couple of

2 days.

3

4

PROSPECTIVE JUROR 122: Yes.

THE COURT: You've -- Monday and

5 Tuesday. You were told to report here today.

6

7

PROSPECTIVE JUROR 122: Yes.

THE COURT: So you are very much like

8 the new group who have corne in, although you

9 filled out the questionnaire. Okay.

10 Is there anything that you think our

11 attorneys might need to know about you that

12 would touch upon your ability to be fair and

13 impartial?

14 PROSPECTIVE JUROR 122: My mind would

15 not be here.

16

17

THE COURT: What does that mean?

PROSPECTIVE JUROR 122: I have seven

18 children, six of which are still at home, but

19 one is multi-handicapped, profoundly retarded,

20 and he escapes my house. He doesn't know how

21 to wipe his burn.

22 THE COURT: Who is caring for him

23 now?

24 PROSPECTIVE JUROR: He is at school

25 right now. He gets out of school at 2:30 in
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1 the afternoon. And I have -- I've only been

2 in Las Vegas for two years. I don't have any

3 family around here, or close friends, that

4 could take care of him.

5 THE COURT: Who is going to pick him

6 up today?

7 PROSPECTIVE JUROR 122: Well, you

8 know, I don't have

9 THE COURT: Simple question. Who is

10 going to pick him up today?

11 PROSPECTIVE JUROR 122: Hopefully me.

12 Hopefully I am going to be there. I did

13 not -- I was told on the phone, when I called

14 and said I had gotten the dates confused, that

15 the jury had already been picked. So I didn't

16 think I was going to be here --

17 THE COURT: Then you got a call from

18 our office that told you to show up; right?

19 PROSPECTIVE JUROR 122: No, ma'am. I

20 called in and said I mixed up on the dates.

21 What do I need to do? And they said come here

22 at ten o'clock. But the man said they've

23 already chosen a Jury, so I didn't figure that

24 I would be staying today.

25 THE COURT: You know what? I don't
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1 know what it is.

2 Mr. Kane, Ms. Pandukht, any

3 questions?

4

5

6

MS. PANDUKHT: I have no questions.

THE COURT: Mr. Brooks? Mr. O'Brien?

MR. O'BRIEN: Are you inclined to --

7 no questions, Your Honor.

8 THE COURT: Very well. I'm going to

9 thank you and excuse Ms. Romney. I hope to

10 see you again on another jury. Return to the

11 jury assembly area.

12 Ms. Clerk, next in line.

13 THE CLERK: Badge No. 123, Idona

14 Huntt.

15 THE COURT: NOw, Ms. Huntt, I know

16 you have been here for a while because one of

17 the things I have enjoyed is the

18 every-now-and-then smile that breaks on your

19 face. Anything that you think our attorneys

20 need to know about?

21

22

PROSPECTIVE JUROR: No.

THE COURT: Now, we do know that you

23 have served as a juror before. You have a son

24 who has been accused of a crime. Do any of

25 those things affect your ability to be a fair
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1 and impartial juror?

2 PROSPECTIVE JUROR 123: Do I have to

3 say what my son was

4 THE COURT: No. You only have to

5 tell me whether or not that experience would

6 affect your ability to be fair and impartial.

7 PROSPECTIVE JUROR 123: No, it

8 wouldn 't.

9 THE COURT: Okay. You hesitated a

10 little bit. I assume that your son was

11 prosecuted; is that correct?

12

13

PROSPECTIVE JUROR 123: Yes, he was.

THE COURT: Was he prosecuted by the

14 district attorney's office of Clark County?

15 PROSPECTIVE JUROR 123: No, this was

16 in Chicago, Illinois.

17 THE COURT: Okay. The fact that you

18 went through a difficult time with your son

19 and that a state agency prosecuted him, would

20 you hold that against the state?

21 PROSPECTIVE JUROR 123: Nope, I

22 wouldn't.

23 THE COURT: How about if you were

24 seated over here on the defense side? Would

25 you want somebody like you on the jury?
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1 PROSPECTIVE JUROR 123: I would say

2 so.

3

4

5

6

7

8

9

THE COURT: Very well.

Ms. Pandukht? Mr. Kane?

MR. KANE: No questions, Your Honor.

THE COURT: Pass for cause?

Mr. Brooks? Mr. O'Brien?

MR. BROOKS: Thank you, Judge.

10 VOIR DIRE EXAMINATION

11 BY MR. BROOKS:

12 Q. You have heard us talk about the

13 various issues here in this -- these

14 proceedings. That's right, you have been here

15 the entire time; correct?

16 A. Yes.

17 Q. Anything we should know about? Any

18 views you have?

19 A. Well, I mean I don't believe in the

20 death penalty. But if, you know, ordered to

21 weigh everything, I will.

22 MR. BROOKS: Thank you. We'll pass

23 for cause, Your Honor.

24 MR. KANE: Well, then I guess do I

25 have a question.
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1 BY MR. KANE:

2 Q. On your questionnaire when you were

3 asked if you could consider all four penalties

4 including death, you said yes. That's what I

5 read.

6 A. Yes. But I don't believe in it. But

7 I will, you know, consider it.

8 Q. Okay. "Consider" is a word that's

9 been tossed around here a lot.

10

11

A.

Q.

Yeah.

If I were asking a girl out on a date

12 and she's made up her mind she was going to

.13 say no, and then she said no and later told me

14 she considered it, I wouldn't consider that

15 much of a consolation. Would you? So

16 consider means consider and it's a realistic

17 option.

18

19

A.

Q.

Yes.

And that's all we can really can ask

20 you.

21 A. Right.

22 Q. I f you get back there in the jury

23 room, are there any circumstances in which you

24 could put up your hand and say I vote in favor

25 of the death penalty?
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1

2

A.

Q.

Yeah.

Okay. So it's not something you

3 could do easily?

4

5

A. No.

Q. But under certain circumstances if

6 you thought it was the right thing to do, it

7 is something you could fairly consider?

8

9

A. Yes.

MR. KANE: Nothing further, Your

10 Honor.

11

12

THE COURT: Pass for cause?

MR. BROOKS: Just pass for cause,

13 Your Honor.

14 THE COURT: Counsel, will you

15 approach?

16 (Bench conference held off the record.)

17 THE COURT: I'm going to thank and

18 excuse juror No. 63, Ms. Castro. Thank you so

19 much for your time and your attention. I hope

20 to see you again on another jury someday.

21 Next in order, Ms. Clerk.

22 THE CLERK: Badge No. 126, Rodolfo --

23 strike that. He is not present.

24

25

Badge No. 127 Evelyn Dagher.

MS. PANDUKHT: What seat?
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THE CLERK: 4.

THE COURT: And Ms. Dagher, you have

3 also been present from the very beginning.

4 Thank you for your patience. You have heard

5 the questions that our attorneys have asked

6 the other jurors. Anything you think they

7 need to know about you?

8

9

10

11

12

13

14

15

16

17

PROSPECTIVE JUROR 127: It's just

that my mom call last night. She lS very sick

and she is -- and she is 106

THE COURT: She's very sick?

PROSPECTIVE JUROR 127: And she is

106 years old.

THE COURT: 106?

PROSPECTIVE JUROR 127: Urn-hum.

THE COURT: I would like to know what

in the world she has done that has made her

18 such an amazing human being.

19 PROSPECTIVE JUROR 127: She has been

20 allover the world. She's in the hospital.

21 THE COURT: God bless her. She is in

22 the hospital where?

23 PROSPECTIVE JUROR 127: In the Middle

24 East, Lebanon.

25 THE COURT: Let me ask you whether or
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1 not her condition would affect your ability to

2 listen to this case with an open mind.

3

4

5

PROSPECTIVE JUROR 127: No.

THE COURT: It would not affect it?

PROSPECTIVE JUROR 127: It won't, but

6 still I would like to go over.

7 THE COURT: Let me ask you this: God

8 forbid should something serious happen to your

9 morn during the course of this trial, would you

10 be able to continue your deliberations?

11 PROSPECTIVE JUROR 127: I would, but

12 it would be a little bit hard. I would like

13 to be there.

14 THE COURT: Of course. If you were

15 seated on either side of either of these

16 tables, would you want someone in your state

17 of mind to be a juror in your case?

18 PROSPECTIVE JUROR 127: Not at that

19 time, no.

20

21

22

THE COURT: No, not now.

Ms. Pandukht? Mr. Kane?

MR. KANE: No questions, and no

23 objection if the Court's inclination is what I

24 t hi n kit is.

25 THE COURT: Mr. O'Brien? Mr. Brooks?
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I

2

3

4

MR. BROOKS: May we approach, Judge?

THE COURT: Certainly.

(Bench conference held off the record.)

MR. BROOKS: Judge, we have no

5 obj ection.

6 THE COURT: Ms. Dagher, I'm going to

7 allow you to be excused from this jury with

8 the hope that your mother continues to be the

9 amazing human being that she obviously lS.

10 PROSPECTIVE JUROR 127: Thank you

II very much.

12 THE COURT: I ask that you please

13 return to the jury services area.

14 Ms. Clerk, next in order.

15 THE CLERK: Badge No. 128, Abel

16 Cabrera.

17 THE COURT: Welcome, Mr. Cabrera.

18 While you are moving up into that seat, I know

19 you told us before that you had a financial

20 concern about being on this jury. I thank you

21 for your patience. Is there anything else you

22 think our attorneys need to know about you?

23 PROSPECTIVE JUROR 128: It's on the

24 questionnaire. Not that I -- no.

25 THE COURT: Ms. Pandukht? Mr. Kane?
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1 VOIR DIRE EXAMINATION

2 BY MS. PANDUKHT:

3 Q. On your questionnaire you had written

4 down that your father had been arrested maybe

5 a couple of times?

6

7

8

9

A.

Q.

A.

Q.

Yes, ma'am.

For a couple of different things?

Yes.

10 fairly by the police?

Did you feel as though he was treated

11 A. I witnessed on a couple of occasions

12 violence just because of the fact that he

13 provoked it.

14

15

16

Q.

A.

Q.

17 it?

18

19

A.

Q.

You mean violence by who?

Between the cop and him.

You felt like your father provoked

Yeah.

Could that have been the result of

20 him drinking?

21

22

A.

Q.

Of course.

Now, did your father -- were you

23 living with your father at the time this

24 happened?

25 A. No. I've been -- he's been in and

~------------------------------------------------90
PRESTIGE COURT REPORTING

(702) 898-7676 OuOS04



~-----------------------------------------------91
PRESTIGE COURT REPORTING

(702) 898-7676 0009 n5,

,---------------------------------------------------

e 12-8-05, State of Nevada v. Wd

lout of my life since day one.

2 Q. So there would be no reason --

3 anything that happened with your father, that

4 you would hold that against the state or any

5 police officers that testified in this case?

6

7

A.

Q.

No, no.

How about the incident where you were

8 a victim of a crime? Would that affect your

9 ability to be fair and impartial in this case?

10 A. No. To be honest, no, because

11 dealing with all that situation has nothing to

12 do with what's going on here today.

13

14

Q.

A.

Was that a while ago?

Eleven -- twelve years ago, to be

15 exact.

16 Q. Twelve years ago. And it was you

17 yourself that received that injury?

18

19

A. Yes.

Q. Would having been a victim of

20 something like that cause you to not be fair

21 toward the defense in this case?

22 A. No, but I must state being an ex-gang

23 member, and being honest, I know the state of

24 mind that I was in back then and now. No, it

25 wouldn't have no effect. But back then, young
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1 and dumb.

2 Q. And when you say ex-gang member, that

3 was another lifetime ago for you?

4 A. That situation we are talking about

5 changed my life.

6 Q. Okay. It was related to that?

7 A. Yes, ma' am.

8 Q. And you certainly wouldn't hold

9 anything that happened during that time in

10 your life against the State of Nevada in this

11 case?

12 A. No. But I must say honestly being

13 here missing work, I'm really frustrated. I

14 don't think it's fair to Mr. Budd for me to

15 sit here and being as frustrated as I am,

16 missing work. I have a family to support just

17 like everybody else. It's not fair for me to

18 sit here and put his life in my hands, to be

19 quite honest.

20 Q. I know that you had mentioned that

21 with your job, you referred to the financial

22 hardship. You had mentioned that. That's

23 actually not something that the defense or the

24 state has anything to do with. So I guess we

25 would equally be hurt by that. But anyway,
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1 with regard to your belief in the death

2 penalty, you stated that you do believe in it?

3

4

A.

Q.

(Nodding. )

You would be able to vote to impose

5 the death penalty?

6

7

A.

Q.

Sure.

Would you be able, though, to

8 consider all four of the possible punishments?

9

10

A.

Q.

Yes.

You know, I have one other question.

11 You did mention there was another family

12 member -- you said in your answer to No. 36

13 stating that something happened to another

14 family member?

15 A. He was wi th me at the time.

16 Q. At the time when you were a victim?

17 A. Yes.

18 Q. That all happened at the same time?

19 A. Yes.

20 MS. PANDUKHT: Okay. All right.

21 1'11 pass for cause.

22

23

THE COURT: Mr. Brooks? Mr. O'Brien?

MR. O'BRIEN: Thank you, Your Honor.

24 BY MR. O'BRIEN:

25 Q. Good morning, Mr. Cabrera.
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A. Good morning.

Q. You kind of went through the School

of Hard Knocks, it sounds like.

A. Most definitely.

Q. If I had to guess, I would say you

6 had some pretty tough challenges growing up.

7

8

A.

Q.

Throughout my whole life.

But you were able to straighten up,

9 and it sounds like you're doing great. You've

10 got a nice family and --

11

12

A. My family is the world to me.

Do you think life's pretty equal forQ.

l3 all people?

14 A. At this time in my life, yes.

15 Q. Let me ask you this: I mean, like I

16 said, obviously you had a tough start. You

17 had some bad influences, but you have been

18 able to straighten up and fly right. Do you

19 think everybody is able to do that?

20

21

A. No.

Okay. Do you think for some peopleQ.

22 life is just -- life's obstacles are harder to

23 overcome?

24 A. Yeah. The only reason I straightened

25 up, to be quite honest, is having to be
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1 resuscitated six times and a life-changing

2 experience, to be honest.

3 Q. And at that same time was it your

4 brother that was killed?

5 A. No. Nobody was killed. I had -- my

6 cousin was with me and he was the same victim.

7 Q. Okay. But you have had a family

8 member

9 A. Yes.

10 Q. But that was a different incident?

11 A. I could have wrote a whole paragraph

12 on stuff. I just put what involved me, to be

13 honest.

14 Q. That family member who was killed,

15 was that as a result of a criminal act or --

16 A. He was involved in gangs. I'm sure

17 he was involved in criminal things. And at

18 the time when they carne to his door and shot

19 him dead, no, he was not involved in it.

20 Q. But he unraveled up all the string;

21 right?

22

23

A.

Q.

Righ t.

So you're kind of a leader, take

24 charge kind of guy. I mean, let me cut to the

25 chase. If you believe there was a killing
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1 here that was intentional, you're not gOlng to

2 consider the other options, you're just going

3 to vote for the death penalty; is that right?

4 A. To be quite honest, it's hard to say.

5 I can speak for myself. I believe in an eye

6 for an eye, just from what I have been through

7 in my life.

8 Q. Well, and you were honest. When I

9 asked you that question on the questionnaire,

10 you wrote only the death penalty.

11

12

13

A.

Q.

A.

Correct.

Is that accurate?

What I was thinking, honestly, is me.

14 If my family member, yes, eye for an eye. But

15 somebody else, I can't -- I don't know, to be

16 honest.

17 Q. Okay. You may hear from family

18 members of the deceased. That's going to be

19 very persuasive for you, isn't it?

20 A. I think it would be persuasive to

21 hear the defendant's family also.

22

23

Q.

A.

Okay.

Just because of the fact that it has

24 nothing to do with me and my family

25 personally.
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Q. Okay. Can you tell me why you were1

2 asked that question, if you were able to

3 consider all of the penalties, you wrote

4 only--

5

6

A.

Q.

Why I was asked that?

No. Could you tell me why, when we

7 asked you if you were able to consider all of

8 the penalties if there was a conviction here

9 for an intentional murder, you chose to write

10 down only the death penalty?

11 A. I think I was in the state of mind

12 where I was taking that personal for a family

13 member of my own, to be honest.

14 Q. And, you know, honestly what scares

15 me is -- it sounds like you are in a better

16 place now, but what if something happens

17 during this trial that, you know, like flashes

18 you back somewhere emotionally where you were

19 and, you know -- is that a concern? Should I

20 be worried about that?

21 A. Be concerned if it was, yes, a family

22 member taken -- their life being taken

23 violently, yes, be concerned. But not

24 don't be concerned, you know, for Budd, I

25 mean, here and his trial.

PRESTIGE COURT REPORTING
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1 Q. Okay. I mean, you're talking like a

2 family member killing another family member?

3

4

5

A. No, no.

Q.

A.

I lost you.

To lose a family member to me in my

6 eyes is beyond -- I don't know how I would be

7 able to deal with that, to be honest with you.

8 I've been through a lot in my life. I've seen

9 a lot. My family is my life, to be honest

10 with you. And to sit here and go through this

11 and hear his side of the story, I can

12 sympathize with his family -- and the people

13 that were murdered, I can sympathize with

14 them, too, just because I wasn't involved in

15 that. I don't feel, to be honest with you, to

16 put Mr. Budd to death or to put him in jail,

17 to be honest with you, I don't really -- I

18 don't want to use the word care, but I'm not

19 really interested, to be honest with you.

20 Q. Okay. So you would be able to

21 consider all sentencing options if we go to a

22 penalty phase?

23 A. Honestly, at this time, being as

24 frustrated I am missing work and worried about

25 my family having a Christmas, to be honest

PRESTIGE COURT REPORTING
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1 with you, no, I wouldn't want to be put in

2 that situation and to have keep coming back.

3 I would go with the majority, to be honest

4 with you, just to get out of here.

5

6

7

Q.

A.

Q.

You would just go along to get along?

Pretty much.

Just to get out of here? I don't

8 believe that. I mean, corne on. After all you

9 said, do you think you would do that?

10 A. Only because of the fact it doesn't

11 involve me. I'm not -- I've been through my

12 ups and downs. I don't feel I should be

13 putting this guy's life in my hands.

14 Q. Yeah. But Old Yeller wasn't my dog,

15 but when I see the movie, I still cry. You

16 are going to see things here that are going to

17 make you emotional. You're not just going to

18 write it off and say whatever you guys want to

19 do, do that. Could you do that?

20 A. Yeah. I've seen enough ln my life.

21 I don't need --

22 Q. So even is it accurate to say,

23 Mr. Cabrera, that you wouldn't even consider

24 other options other than death if everyone was

25 saying death?

~--------------------------------------------99
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1

2

3

A.

Q.

A.

No.

You would not?

No. I just, to be honest, I would

I'm here against my will, to be honest4 try

5 with you, for this past four days, being

6 frustrated and losing money, worried about my

7 family not having Christmas.

8 Q. I agree with you.

9 A. That's my honest answer.

10 Q. Well, do you think you could be a

11 fair and unbiased juror?

12 A. No, just because of the fact I would

13 go with the majority just to get out of here.

14 MR. O'BRIEN: I'll submit it to the

15 Court.

16 THE COURT: Counsel, will you

17 approach?

18 (Bench conference held off the record.)

19 THE COURT: I'm going to thank and

20 excuse juror No -- Mr. Bailiff? -- I'm going

21 to thank and excuse juror No. 73, Mr. Johnson.

22 Thank you for your time and your attention. I

23 hope to see you on another jury panel as well.

24 And our Clerk will call the next in

25 order.
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1 (10:17 a.m.)

2 THE COURT: Good morning. We have

3 some matters we need to take up outside the

4 presence?

5 MR. BROOKS: Yes, Judge. Excuse me.

6 Howard Brooks on behalf of Mr. Budd, Your

7 Honor. On Tuesday in discussions with

8 Mr. Kane, I asked Mr. Kane what he intended to

9 do about the testimony of Winston Budd.

10 Winston Budd is the uncle of Glenford Budd.

11 Winston Budd testified at the preliminary

12 hearing. He testified that Glenford made

13 admi ss ions to him. Wins ton Budd, as of thi s

14 moment, is currently living in Belize.

15 Mr. Kane informed me he did intend to

16 move to admit the testimony from the

17 preliminary hearing in this case. NRS 51.325

18 provides former testimony in the same case is

19 not inadmissible under the hearsay rule if the

20 declarant is unavailable as a witness.

21 NRS 51.055 defines unavailability.

22 And Subsection 1 d regarding the statute

23 states that the witness must be absent from

24 the hearing and beyond the jurisdiction of the

25 court to compel appearance and the proponent

PRESTIGE COURT REPORTING
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1 of the state has exercised reasonable

2 diligence, but has been unable to procure his

3 attendance to take his deposition.

4 As of today, Winston Budd is In

5 Belize. Mr. Kane has told me the state has

6 called his telephone number and has spoken

7 with people at his residence who confirmed

8 that he is in fact living there. Mr. Kane has

9 informed me that he has asked for Mr. Budd to

10 call him back, but Mr. Budd has not done so.

11 I'm not aware that anything else has

12 been done beyond that and I could be wrong,

13 but that's what I understand. I have

14 personally talked to Winston Budd on the

15 telephone presumably at the same address, the

16 same phone number, as where Mr. Kane talked

17 tried to talk to him. He does live at that

18 house. He has a job. He can be reached on

19 the telephone at certain hours, usually at

20 nighttime.

21

22

23

THE COURT: Does he have a job here?

MR. BROOKS: No, in Belize.

THE COURT: Okay. So you're not

24 disputing the fact he is out of the country?

25 MR. BROOKS: No, he is in definitely
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1 In Belize right now. He has a job there. He

2 can be reached on the telephone.

3 When we talked to him, he is willing

4 to come here to testify. We decided not to

5 bring him in. Belize has a consulate in Los

6 Angeles. The consul there is available to

7 assist the state in procuring witnesses In

8 Belize. I believe there is a procedure by

9 which the state could have obtained a subpoena

10 and procured his attendance.

11 I also believe that had the state

12 actually contacted Mr. Budd, he would be

13 coopera ti ve wi th the s ta te .

14 Under these circumstances, we dispute

15 the contention that simply calling and not

16 receiving a return phone call is reasonable

17 diligence in procuring his testimony.

18 THE COURT: Or an appropriate showing

19 of unavailability.

20 MR. BROOKS: Correct. And because

21 they have not exercised reasonable diligence,

22 they have not satisfied the unavailability

23 requirements of NRS 51.055, which therefore

24 does not satisfy the requirement of NRS

25 351.325 for the former testimony to be

-- ------------- - -
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admitted; therefore, we object to the

2 admission of Mr. Budd's testimony. We object

3 to the state referencing that testimony in

4 opening stat~ment.

5 And also, just so the record is

6 clear, Judge, we are ourselves are bringing in

7 one or two witnesses from Belize. In fact,

8 from the same household where Winston Budd

9 currently resides. And I'm bringing this to

10 the Court's attention now just because we do

11 probably have opening arguments coming up

12 within the next several hours.

13 THE :OURT: Mr. Kane, do you wish to

14 be heard?

15 MR. KANE: Judge, I think Counsel has

16 made the record for me better than I could

17 have, both earlier in the trial and today.

18 Counsel has repeatedly complained that he has

19 had trouble getting cooperation from the

20 victim's family in preparing a mitigation case

21 to present to the court.

22 NOW, I issued a subpoena well in

23 advance of the trial. My investigator managed

24 to obtain information that led him to believe

25 that Winston Budd was living in Belize. He

PRESTIGE COURT REPORTING
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1 called down there. For all I know, the person

2 he was talking to was Winston Budd, but he was

3 told by someone that Mr. Budd lived there. He

4 called back on several other occasions --

5 first of all, he explained to the person he

6 was talking to that we were anxious to obtain

7 Mr. Budd's appearance here in Las Vegas for

8 this trial.

9 My investigator then called on

10 several subsequent occasions and left messages

lIon the phone pleading wi th Mr. Budd to call

12 us. Had I received any of the information

13 that Mr. Brooks just disclosed in open court

14 that there might have been another number that

15 I could call at certain hours, or that the

16 witness was willing to travel, I certainly

17 would have been happy to make those

18 arrangements.

19 .We wanted to, and we would much

20 prefer to, present his live testimony than his

21 preliminary hearing testimony.

22 The court can certainly take judicial

23 notice that Nevada subpoenas on their face

24 have no extraterritorial application. And I'm

25 glad Mr. Brooks is so confident without
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citation of authority that there are

2 procedures in place for dragging a witness

3 back here from Belize, because my experience

4 has been any time that I've tried to enforce a

5 Nevada state subpoena internationally, I've

6 had no luck whatsoever. We can't get

7 extraditions done most of the time, much less

8 be dragging witnesses back here who don't want

9 to come.

10 And if he did want to come, we would

11 have been happy to make the arrangements. We

12 couldn't do that because he refused to make

13 contact wi th us.

14 And Mr. Brooks in his statement has

15 now confirmed that the place we tried to make

16 contact with him is in fact the place where he

17 lives. So the evidence is even stronger than

18 if it was only me saying so, that he is

19 deliberately not returning our calls and

20 deliberately not willing to come back and

21 testify.

22 Under those circumstances the state

23 has proceeded in good faith. The witness is

24 clearly unavailable. The prior testimony fits

25 all other requirements for admissibility, it
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1 was subject to cross-examination, it was in

2 the same case, and we asked that it be

3 admitted.

4 THE COURT: Anything further,

5 Mr. Brooks?

6

7

MR. BROOKS: Submit it, Your Honor.

THE COURT: I'm going to allow -- I

8 presume there will be a formal request to use,

9 unless you want to have this substitute as,

10 the formal request for use of that transcript,

11 but I presume you could provide by

12 affidavit -- can I presume that you could

13 provide by affidavit the representations that

14 you made here that you attribute to your

15 investigator?

16 MR. KANE: Absolutely, Judge. I'll

17 make sure th2t that's on file.

18 THE COURT: For the time being, any

19 concern about the use of that is, as far as

20 I'm concerned, yet to be determined. We'll

21 deal with it when you bring that motion. I

22 presume you'll bring a formal motion.

23 MR. KANE: Yes, I will, Judge. What

24 I would like to do, though, now is offer as an

25 offer of proof the statements that I have made

~------------------------------------------------8
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1 so we can get a ruling because we are going to

2 want to reference briefly, not In any great

3 detail, what Winston Budd will be saying, in

4 our opening statement.

5 THE COURT: So long as you have the

6 proof to support the representations that you

7 have made regarding the efforts of your

8 investigator.

9 MR. KANE: And I am aware of the risk

10 there and I'll assume it, Judge.

11 THE COURT: My ruling would be that

12 an informal finding of unavailability and/or

13 an effort to avoid contact with the state is

14 sufficiently made and you can use the

15 preliminary hearing transcript.

16 MR. KANE: Let me just make one final

17 offer, Judge, since Mr. Brooks and his

18 cocounsel are apparently in touch with the

19 family, if Mr. Budd is flying up with these

20 other people and he is going to be here

21 tomorrow, I would be more than happy to put

22 him on as a live witness rather than use his

23 testimony, and I make that offer in open

24 court.

25 THE COURT: Very well. Anything else

L--------------------------------------------------9
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outside the presence?

MR. BROOKS: Yes, Judge. This is not

a formal motion. It's more a sense of a

4 discussion here on the record regarding what

5 we want to do in terms of the seating of the

6 alternate jurors. Mr. Kane, Ms. Pandukht,

7 Mr. O'Brien and myself discussed these issues.

8 I can't recall if the court was here when we

9 were discussing it or not.

10 THE COURT: No, I was not. You left

11 it to you all to decide.

12

13

MR. BROOKS: I think basically we

just have different preferences here. I can

14 tell you what our preference is and the state

15 can tell you what their preference is. My

16 preference is that we go ahead and select the

17 last two jururs as alternates and we simply

18 not tell them they're alternates. But that

19 way, we will know when were choosing the last

20 two jurors, that they are in fact alternates.

21 I believe that complies with the

22 statute. I'm not a hundred percent sure the

23 statute wasn't changed in the last

24 legislature. I know there was an issue that

25 it was discussed. But we are opposed to the
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1 idea of just having a random drawing at some

2 later time to determine who the alternates

3 are.

4

5

THE COURT: Mr. Kane?

MR. KANE: Well, Judge, the purpose

6 of not letting the jurors know who the

7 alternates are until the end of the trial is

8 frankly, alternate jurors, there is a risk

9 they won't pay as close attention

10

11

THE COURT: Absolutely.

MR. KANE: -- because they think they

12 won't be part of the deliberations. The other

13 side 0 the coin is jurors aren't stupid. They

14 are going to figure that the last two people

15 are the ones who are going to be told they are

16 the alternates unless we do it randomly. So

17 if we are going to select the alternates at

18 the end of the trial, I think it defeats the

19 purpose to decide in advance it's going to be

20 the last two because they will have figured

21 that out before the end of the trial.

22 THE COURT: As I told you before, the

23 trial I was in last week, and although we did

24 have some argument, I boiled it down to chair

25 selection in that case was the last three
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PRESTIGE COURT REPORTING

(702) 898-7676 n "".8- '.")5-·dUll {'

----------- ---_.-------------------------------'



r------. 12-8-05, Stateof Nevada v·tdd

1 seated were the alternates and I don't tell

2 them that's the way I'm going to do it. And

3 you'll be surprised how some jurors do get it

4 and some jurors don't.

5 But given that, we are going to do

6 the last two seated are the alternates and

7 they don't get advised.

8 MS. PANDUKHT: Judge, can I ask then

9 as people are removed for cause or for

10 peremptories removed, are we gOlng to have

11 them moved up?

12 THE COURT: No, we don't do that

13 unfortunately. And I know that is a problem

14 with the last two. But it will be by seat.

15 You'll know who it is. If you feel they need

16 to be moved up, if for some reason you have a

17 crystal ball and you want that person to be an

18 alternate, let me know.

19 MS. PANDUKHT: Once we get to our

20 alternate peremptories, it's just those two if

21 they're still sitting there?

22 Pretty much.THE COURT: I know we

23 were having some prob~ems convening the jury

24 downstairs.

25 MS. PANDUKHT: We were?
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THE COURT: We're going to bring

2 Mr. Shubert in outside the presence.

3 MR. KANE: Judge, there is one other

4 outside-the-presence issue.

5

6

THE COURT: Yes.

MR. KANE: The court proposes to play

7 the 911 tape of Lazon Jones, the survivor.

8 THE COURT: At least I had no

9 pretrial motion to keep it out.

10 MR. KANE: I was just informed today

11 the defense might have an obj ection and I' rn

12 just preemptively mentioning it to the court

13 again because it's one of the things we would

14 like to mention in opening statement and I

15 just wanted to get a ruling.

16

17

THE COURT: Mr. Brooks? Mr. O'Brien?

MR. BROOKS: Judge, our position is

18 the state has certain:y presented the

19 testimony of Lazon Jones regarding what he

20 told the police in the call. What we object

21 to the playing of the 911 tape as being overly

22 emphasizing that particular event. It's a

23 highly emotional tape and we just think it's

24 cumulative and unnecessary, so we object to

25 it.
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MR. KANE: I'll remember that the

2 next time the defense objects to a witness's

3 testimony on the grounds that the tape

4 recording of what he said at the time would be

5 the most reliable record, and it is. And it's

6 a classic excited utterance, and he says in

7 the call that he reported events that happened

8 two minutes before he picked up the phone.

9

10

11

THE COURT: It's coming in.

MR. KANE: Thank you, Judge.

THE COURT: Now, usually Cliff would

12 have given me some type of a heads up. I

13 don't see him yet. I know we were having

14 problems convening. Do you mind stepping

15 outside to see if we have them there?

16 (Pause.)

17

18

THE BAILIFF: They're coming up now.

THE COURT: Coming up now? Okay,

19 good.

20

21

22

23

24

25

MS. PANDUKHT: Judge, are we going to

deal with Mr. Shubert first?

THE COURT: Yes.

MR. KANE: And, Judge, I hadn't asked

you before, but do you proceed on the basis

that waiver of the challenge lS not a waiver
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I of all subsequent challenges?

2 THE COURT: Correct.

3 (Long Pause.)

4 (Whereupon, Mr. Shubert entered the courtroom.)

5 THE COURT: Good morning,

6 Mr. Shubert. We need to talk to you outside

7 the presence because, quite candidly, we think

8 you may have been involved in another case

9 that involved one of our attorneys. I'm going

10 to ask you to take a look at the four

11 attorneys that are here representing the

12 parties. Do you recognize any of them?

13 PROSPECTIVE JUROR SHUBERT: Your

14 Honor, after the first day, yes. As a matter

15 of fact

16 THE COURT: Which means that you

17 might recognize me, too, huh?

18 PROSPECTIVE JUROR SHUBERT: Yes, Your

19 Honor.

20 THE COURT: And what is your

21 recollection of the last time that we were all

22 together?

23 PROSPECTIVE JUROR SHUBERT: I believe

24 it was the Greg Chow case.

25 THE COURT: That is correct.

~--------------------------------------------------15
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1 Obviously, now you would recall that Mr.

2 O'Brien was the attorney in that case.

3 Obviously, Mr. O'Brien was defending

4 the accused in that case, and a lot of his

5 investigation, I suspect, had to do with your

6 hotel. And I suspect that a lot of your

7 personnel, your security folks, yourself

8 included, were subject to either to inquiries

9 made directly by Mr. O'Brien or by

10 investigators on his behalf. Is that a fair

II statement?

12

13 yes.

14

PROSPECTIVE JUROR SHUBERT: Fair,

THE COURT: What, if anything, about

15 that situation, about Mr. O'Brien's

16 representation, that someone was accused

17 causing the death of someone in your hotel,

18 would affect your ability to sit as a fair and

19 impartial juror?

20 PROSPECTIVE JUROR SHUBERT: Your

21 Honor, to be truthful with you, nothing

22 whatsoever. Mr. O'Brien had a job to do. He

23 does it to the best of his ability. There

24 was -- he did nothing to offend me or anyone

25 associated with the hotel that I am aware of.
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1 THE COURT: Mr. O'Brien, would you

2 like to do follow up?

3 MR. O'BRIEN: Sure. Were you aware

4 of the verdict in the Chow case, Mr. Shubert?

5 PROSPECTIVE JUROR SHUBERT: Excuse

6 me. I'm having a problem with the flu and the

7 throat. I had heard through the grapevine, I

8 was not told officially, but I heard it was a

9 mistrial if I'm not mistaken.

10 MR. O'BRIEN: Urn-hum. Did that

11 affect you in any way when you learned about

12 the verdict, knowing what did you about the

13 case?

14 PROSPECTIVE JUROR SHUBERT: My

15 personal opinion -- maybe to a certain extent

16 because I knew certain things about the case,

17 but once again, I've been involved in law

18 enforcement for quite a bit of my life and I

19 understand, you know, it's how it's presented,

20 what is presented. And, no, it's definitely

21 out of my hands.

22 MR. O'BRIEN: Would it be fair to say

23 that you had expected a guilty verdict in that

24 case?

25 PROSPECTIVE JUROR SHUBERT: I
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1 wouldn't say I expected it. I had hoped they

2 would have found a guilty verdict, but they

3 did not. And, you know, I had nothing to do

4 with it at that point. So I have no qualms

5 about it whatsoever. That's the way the legal

6 system works.

7

8

MR. O'BRIEN: I'll submit it, Judge.

THE COURT: Mr. Kane, anything you

9 want to add?

10

11

MR. KANE: No, Judge, thank you.

MR. BROOKS: Judge, I would like to

12 ask for a qualification. Was Mr. Shubert an

13

14

15

16

17

18

19

actual witness In that case?

THE COURT: I believe so.

MR. O'BRIEN: Yes.

MR. BROOKS: He testified in the Chow

case?

THE COURT: I believe so.

MR. BROOKS: And our office

20 represented Mr. Chow?

21 THE COURT: Urn-hum. Anything else

22 you are concerned about or any other additions

23 to the record, Mr. Brooks?

24

25

MR. BROOKS: That's all, Your Honor.

THE COURT: Mr. Shubert, are you
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1 comfortable -- and I have no way of knowing

2 whether or not you will be chosen for this

3 jury, but are you comfortable sitting again

4 or strike that - sitting in or being a part

5 of a murder trial?

6 PROSPECTIVE JUROR SHUBERT: I believe

7 so. I only have one real problem, Your Honor,

8 and that is as I put in the questionnaire, I

9 do have a vacation planned. I have flights

10 scheduled leaving actually the 21st, 22nd. I

11 also brought airlines if you need to see them.

12 THE :OURT: I trust you. And for the

13 21st, you said?

14

15

PROSPECTIVE JUROR SHUBERT: Yes.

THE COURT: I think we'll be done by

16 then. I don't think it will a problem.

17

18

PROSPECTIVE JUROR: Okay.

THE COURT: Very well. You can go

19 out in the hallway with the rest of the

20 jurors.

21 Mr. Bailiff, whenever you're ready,

22 we are ready to bring the jurors in.

23 For your information, Counsel, we

24 will be going until 12:30, taking a break,

25 hour break, and then coming back.
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1

2

3

MS. PANDUKHT: An hour break?

THE COURT: Hour break, yes.

MR. O'BRIEN: Your Honor, what would

4 you like to do with Mr. Shubert? Are you

5 going to insert him back in order?

6 THE COURT: He will go back in order,

7 but what that really means is he is the next

8 called because we already passed his number.

9 (Whereupon the prospective jurors entered the

10 courtroom. )

11 THE COURT: Just for the record,

12 Counsel, we are missing 92, juror No. 92

13 again?

14 MR. BROOKS: Has there been any call

15 or anything, Judge?

16 THE COURT: Not that we are aware.

17 For what I think is a pretty good reason, I'm

18 going to -- we can't have this type of

19 unreliability. And, of course, you should all

20 be aware we are bringing in the second group

21 of jurors.

22

23

MS. PANDUKHT: Oh, we are, okay.

THE BAILIFF: Everybody check their

24 phones and make sure they're turned off.

25 THE SOURT: Welcome back to those of
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1 you who have been here before. And welcome to

2 those of you who are joining us for the first

3 time. We are here in the matter of State of

4 Nevada versus Glenford Budd. It lS case No.

5 193182. For those of you who have already

6 been here, some of what I am about to say, you

7 have already heard it. So for at least a very

8 short period of time, you can tune out.

9 For those of you who have just joined

10 us, and I know you have been waiting

11 downstairs for a couple of days, thank you so

12 very much for your patience. Even though I

13 love our new courtrooms, we don't have enough

14 room to house all of the people for jury

15 selection that we need, so that's why you were

16 kept downstairs. Nothing more nefarious than

17

18

that. It just is the way it is.

What's going to happen here is we are

19 in the jury selection process. We are going

20 to be asking you a series of personal

21 questions, questions that you wouldn't

22 ordinarily ask in a group of strangers. But

23 the reason that you are being asked these

24 questions and the reason that your open and

25 candid answers are so important is because
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1 these attorneys who represent certain clients

2 have to be sure that they have a jury that is

3 like a hand-in-a-glove fit. As I usually say,

4 I was born and raised in the Midwest and there

5 were a couple of different hand gear, hand

6 wear, we could use to keep our hands warm when

7 it got cold. One was mittens, one was gloves.

8 Gloves, we had to be sure we got every finger

9 in the right place. Mittens, we would just

10 sort of put our hand in and it didn't matter,

11 the effect was the same, we still were able to

12 keep our hands warm. What we are looking for

13 in jury selection is hand in the glove. A

14 mitten-fit isn't going to be good enough.

15 These attorneys are going to ask you

16 personal questions. They are going to talk

17 about things that sometimes are very difficult

18 to talk about: Biases, prejudices. You

19 filled out the jury questionnaires. We have

20 that information here. So you know what a

21 very serious case this is.

22 This case involves an accusation that

23 indicates three people were killed; that in

24 fact, in any courtroom there sits a person

25 charged. That person is called the defendant.

L-----------------------------------------------------22
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1 In our case it's Mr. Budd. But one of the

2 things so very important lS that anyone,

3 Mr. Budd or 2nyone else, who would be charged

4 with a crime, any type of crime, is allowed

5 and entitled to have the absolute presumption

6 of innocence.

7 That means that whoever sits on the

8 defendant's table is merely accused of a

9 crime. And you, as prospective jurors, have

10 to be able to understand and embrace and

11 believe that concept. It is one of the most

12 important parts of all of our rights, and that

13 is tha t the state or the state enti ty has to

14 prove beyond a reasonable doubt, which is a

15 legal standard that I will instruct you on,

16 that the person they have here in court lS In

17 fact the person who committed this crime.

18 They have to meet everyone of the

19 elements that make up the crime. It's a very,

20 very large burden. And unless they meet that

21 burden, then jurors cannot return with a

22 verdict of guilt.

23 In this situation In all

24 situations because of that presumption, that

25 means that the defendants by and through
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1 defense counsel don't have to do anything;

2 they can sit back in the courtroom and rely

3 upon that important presumption because if the

4 state doesn't do their job, there can be no

5 finding of guilt.

6 If the state doesn't prove beyond a

7 reasonable doubt that the person charged is

8 the person who did the crime in Clark County,

9 then it has to be a verdict of innocent or not

10 guilty in this case because the defendant is

11 presumed innocent.

12 This case involves the possibility of

13 imposition of the death penalty. That's a

14 very, very difficult concept for most people

15 to kind of get their arms around. And we need

16 to know if you are someone who can and would

17 consider the death penalty, but if you are

18 also someone who can and would consider other

19 penal ties.

20 So when we ask you questions about

21 your background that would touch upon your

22 qualifications to serve as a juror in this

23 very unique case, we are not doing it to

24 embarrass you. And more likely than not, we

25 will be a little bit tough on you. We know
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1 that you would prefer to be elsewhere,

2 particularly this time of the year. We all

3 have other things that we would rather be

4 doing. But the justice system doesn't work

5 unless we have people who are willing to give

6 up the other important things in their life

7 and serve as jurors.

8 We also know for some of you it's a

9 financial hardship. For some of you it may be

10 a hardship because you may be caring for young

11 children or elderly family members. You may

12 be the only person in the family that's

13 bringing in a paycheck. I tend not to be

14 particularly sympathetic to that. As I said,

15 the jury system and the important rights that

16 are attached to the jury system are far too

17 significant to allow just those situations to

18 create an excuse for jury serVlce.

19 Everything that we say in this

20 courtroom is being recorded. Everything that

21 you say, when you answer these questions, is

22 going to be done under oath. If you lie or

23 withhold information that could touch upon

24 your qualifications to serve as a juror, it

25 could subject you to further proceedings.
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1 Would those of you who have not been

2 previously sworn, please stand and raise your

3 right hands.

4 (Whereupon, the additional prospective jurors

5 were sworn in by the Clerk of Court.)

6 THE COURT: Thank you very much. We

7 will also refer to you by the last three

8 digits on your juror badge. So if you feel

9 you need to respond to a question, you would

10 raise your hand, I would ask that you stand

11 and please give me your juror badge number.

12 That's how we can identify you.

13 As I said, we have your

14 questionnaires. We also have a list of each

15 and everyone of you and a bit of information,

16 generally speaking limited to whether you are

17 married, what zip code you live in, and

18 whether or not you are employed. But we do

19 have that information.

20 It's important for these attorneys to

21 be able to determine who are going to be fair

22 and impartial jurors. We do have an empty

23 seat to be filled. And, for the attorneys, I

24 want you to note that I have formally excused

25 Ms. Slick from jury service. As you know, we
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1 have had some concerns about her ability to be

2 here in a timely manner in the past. And I

3 will on my own motion strike Ms. Slick.

4 For the new jurors, I would ask

5 please, Mr. Kane, Ms. Pandukht, if you would

6 introduce yourselves, make a brief statement

7 about the case and identify those witnesses

8 you intend to call.

9 MR. KANE: Thank you, Your Honor.

10 Ladies and gentlemen, those of you who haven't

11 been here before, my name is Edward Kane.

12 Seated with me at counsel table is Taleen

13 Pandukht. Ms. Pandukht and I are deputy

14 district attorneys. And we are going to be

15 presenting to you the state's case, that is

16 the evidence in support of the allegations in

17 the case of State of Nevada versus Glenford

18 Anthony Budd.

19 This is a case of murder. The state

20 alleges three people, those being Dajon Jones,

21 age 14; Derrick Jones, age 19; and Jason

22 Moore, age 19, were killed with a handgun in

23 an apartment in the 2800-block of East

24 Charleston here in Las Vegas, Nevada.

25 We are going to be presenting a
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1 number of witnesses. And we may not present

2 all of the witnesses whose names I am going to

3 read to you, but the reason we are reading

4 these is because if you know any of these

5 people, the Judge will ask you about that and

6 ask you if that will affect your ability to be

7 fair and impartial.

8 We will be presenting a couple of

9 homicide detectives, those being James

10 Vaccaro, Martin Wildemann and Michael Wallace.

11 Also, Detective Spencer with the Las Vegas

12 Metropolitan Police Department.

13 There will be a number of witnesses

14 who are crime scene analysts, people who you

15 see on television and go out to crime scenes

16 and actually pick up the bullets, blood, other

17 things that are found at crime scenes; and

18 they would be Mark Washington, Ebony McGhee,

19 Thomas Kern and Louise Renhard.

20 And finally, on the police side of

21 things, we will be presenting the testimony or

22 conclusions of experts who take a look at that

23 crime scene evidence and make judgments based

24 on it. James Krylo, who is a firearms expert,

25 and David Welch, who is a DNA expert.
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1 We will also be presenting testimony

2 from Rexene Worrell from the Clark County

3 coroner's office concerning her autopsies of

4 the bodies of these three young men and state

5 her opinion as to the cause of death.

6 And finally, we will be presenting

7 the following witnesses who are not in any way

8 affiliated with law enforcement, who are

9 citizens: Lazon Jones, Celeste Palau, and

10 that's spelled P-A-L-A-U, Tracey Richards,

11 Linda Moore, Greg Lewis, Sheryl Jones, Winston

12 Budd, Krissy Smith, Nakia Washington and Terry

13 McKinley Key. Thank you.

14 THE COURT: Mr. Brooks, Mr. O'Brien,

15 would you like to introduce yourself and your

16 client?

17

18

MR. BROOKS: Thank, you, Judge. My

name is Howard Brooks. I am a criminal

19 defense counsel. My cocounsel is Tim O'Brien,

20 and my client is Glenford Budd.

21

22

MR. Q'BRIEN: Stand up.

MR. BROOKS: The burden in this case

23 is for the state to prove their case. We do

24 not decide whether to present any witnesses

25 until we have heard their case. Thank you.
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THE COURT: Thank you.

Ms. Clerk, would you fill the empty

seat, please?

THE CLERK: Badge No. 104,

Mr. Shubert.

THE COURT: Mr. Shubert, I'm going to

7 ask you that you take the empty seat. Thank

8 you. You have heard the questions the

9 attorneys have asked of those of everybody

10 seated in the box. Anything you think they

11 need to know about you?

12

13 I--

14

PROSPECTIVE JUROR 014: No, not that

MR. BROOKS: Court's indulgence, Your

15 Honor. I think we have a problem with seating

16 here. I think Ms. Slick was seated in

17 position No. 9 and

18

20

19 that's correct.

THE CLERK: Hang on a second. Oh,

21 have Miss Sannicolas swi tch. I think it's

THE COURT: Okay. We are going to

22 just a switch.
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24

25

MS. PANDUKHT: It's just a switch.

MR. BROOKS: Correct.

THE COURT: Thank you, Mr. Brooks.
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MR. BROOKS: I only call that to the

2 Court's attention because I can't keep track

3 of things. 1t 's --

4 THE COURT: Ms. Pandukht, did I hear

5 a pass for cause?

6

7

8

9

10 VOIR DIRE EXAMINATION

MS. PANDUKHT: Yes.

THE COURT: Mr. Brooks? Mr. O'Brien?

MR. O'BRIEN: Thank you, Your Honor.

11 BY MR. O'BRIEN:

12 Q. You were 24 years in the armed

13 service; correct?

14

15

16

17

18

19

20

21

22

23

No, sir.A.

Q. Did I misread that? Were you in the

Air Force?

A. No, sir.

Q. I'm sorry. Were you in the Army?

A. I was in the Army, yes, sir.

Q. And were you in the Army for

24 years?

A. No, sir.

Q. I'm sorry. I guess I can't read your

24 writing. How long were you in the Army?

25 A. I was in the Army for approximately
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I four years.

2 Q. Okay. Did you do security 1n the

3 Army?

4

5

A. Yes, military police officer.

And subsequent to that, was a largeQ.

6 part of your career before and since been in

7 securi ty?

8 A. Yes. I had worked in the Federal

9 Bureau of Investigation, fingerprint division

10 prior to my military, and then after my

11 military. And then with the Erie Police

12 Department as a police clerk, as a police

13 officer. And since then, I've been working as

14 either the assistant director of corporate

15 security at the Imperial Palace; and recently,

16 the last three or four years, I have been the

17 chief of security for two different downtown

18 casinos with Barrick Gaming Corporation.

19 Q. I see. Of course, you have a lot of

20 contact with law enforcement?

21

22

23

24

A.

Q.

A.

Q.

Correct.

As a security director?

Yes, sir.

And, of course, you were a police

25 officer?

PRESTIGE COURT REPORTING
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1

2

Q. Is it fair to say that your dealings

A.

Q.

Yes, sir.

And you were with the Erie Police

3 Department?

4

5

A.

Q.

Erie. City of Erie.

How often would you have to testify

6 in your duties as a police officer?

7 A. It actually depended. Probably on

8 average maybe three times, four times a year.

9

10 with defense counsel were maybe less enjoyable

11 than those wi th prosecutors?

12

13

A.

Q.

At times.

Tell me how you feel about

14 prosecutors.

15 A. I make no preconceived judgments of

16 any individual or any either the prosecution

17 or the defense tables. You know, I just do my

18 job. I just state the facts I know, and, you

19 know, that's it. Let the legal justice system

20 work in its own way.

21 Q. I mean, you understand why we might

22 be concerned about having you on this Jury,

23 given your vast experience with law

24 enforcement?

25 A. (Nodding. )
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1 Q. Do you honestly believe that you

2 could be fair and unbiased to the defense as

3 well as the prosecution?

4

5

I believe so.A.

Q. Of course, one of the largest jobs

6 for a juror is to determine the credibility

7 and weigh the evidence, particularly that of

8 live testimony, of course. We have police

9 officers, criminologists testifying here

10 today. Isn't it going to be almost a

11 knee-j erk reaction for you to give them more

12 credibility because of your experience?

13 A. Sometimes I think it can be jus t the

14 opposite. Working in the field, I think you

15 believe and you get to know that they are not

16 infallible; wistakes can be made. People can

17 say certain things. And in a case such as

18 this, I believe you have to deal with what is

19 said in court, and you know what the

20 prosecution the witnesses that they bring

21 up and what is told by the witnesses, what the

22 defense asked them in return and what their

23 response is. I think that's what you have to

24 take into consideration. Not necessarily a

25 person's position or, you know, if a person is
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1 a police officer or if he is a technician or

2 whatever the case might be that worked on the

3 case. It's their testimony.

4 Q. How about if we had a situation where

5 two people, one being a police officer, viewed

6 the same thing and, yet, their opinions about

7 what happened are completely different. They

8 had the same opportunity to see, the same

9 perspective, the same lighting, all things

10 were equal; and, yet, they both arrived at

11 different conclusions. Would you tend in that

12 situation to favor the testimony of one over

13 the other?

14 A. I don't believe I would. I think I

15 would just use my own judgment.

16 Q. Now, you wrote in your questionnaire

17 that you thought that you would be able, of

18 course, to vote for the death penalty; is that

19 correct?

20

21

A.

Q.

Correct.

And you also mentioned it should be

22 handed down for the most serious crimes.

23 Could you tell me more about that?

24 A. Well, I don't believe that a death

25 sentence is a sentence that should be handed
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1 down lightly. It's something that you have to

2 weigh the facts of the case and you have to

3 make a judgment calIon it. It's not

4 something that I don't believe that anyone

5 person really wants to go out and make a

6 judgment in another person's life. I think

7 you have to take a look at all of the evidence

8 and decide on the evidence that's presented,

9 you know, what the finding should be as far as

10 the penal ty.

11 Q. Is it fair to say you believe the

12 death penalty should be reserved for the worst

13 of the worst murder cases?

14

15

A. I would believe so.

MR. O'BRIEN: Thank you, Mr. Shubert,

16 nothing further.

17 Pass for cause, Your Honor.

18 THE COURT: Very well. Counsel, will

19 you approach?

20 MS. PANDUKHT: There is one other

21 juror we haven't questioned yet.

22

23

24

THE COURT: There is?

MS. PANDUKHT: Yes, Ms. Shields.

THE COURT: I'm sorry. Ms. Pandukht

25 or Mr. Kane?
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MS. PANDUKHT: Yes, thank you.

VOIR DIRE EXAMINATION

BY MS. PANDUKHT:

Q. Ms. Shields?

A. Yes.

Q. I read in your questionnaire that you

do not believe in the death penalty?

A. No.

Q. And it lS against your religious

11 beliefs?

12 A. Absolutely.

13 Q. SO are there any circumstances in

14 which you would be able to consider the death

15 penal ty?

16

17

A. I could not.

MS. PANDUKHT: Judge, I have to

18 challenge for cause?

19

20

THE COURT: Mr. O'Brien? Mr. Brooks?

21 BY MR. O'BRIEN:

MR. O'BRIEN: Thank you, Your Honor.

22

23

24

Q.

A.

Q.

Good morning.

Good morning.

Before we've heard any facts, any

25 evidence in this case, is there any situation
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1 that you could envision, any crime that you

2 have either heard of or you could imagine,

3 that you might be able to consider, not

4 necessarily impose, but consider the death

5 penalty?

6 A. I couldn't consider the death penalty

7 because I do not believe that an eye for an

8 eye. I do not believe -- I believe thou shalt

9 not kill. No one should kill. I could not

10 sentence somebody -- I could not vote for the

11 death penalty.

12

13

14

Q.

A.

Q.

So regardless of the circumstances?

Regardless.

Be it Adolph Hitler on trial, no

15 death penalty?

16 A. I don't feel that's my place. I feel

17 that's God's hand, you know, not mine.

18 Q. And I understand it's a fine

19 distinction, but I think it's an important

20 distinction in that, of course, under the law

21 you never have to vote for the dea th penal ty.

22 It's never mandated.

23 Could you consider the facts and

24 circumstances, consider the possibility of the

25 death penalty and make a decision based on the

~-------------------------------------------38
PRESTIGE COURT REPORTING

(702) 898-7676

--------------- ------- ---------------------- -----

0(J0852



~--------------------------------------------39
PRESTIGE COURT REPORTING

(702) 898-7676 () U0 8 5 3

e 12-8-05, Stateof Nevada v. Wd

1 evidence?

2 A. I've heard you ask that to other

3 people, and I guess you mean -- I don't know

4 what. I guess I don't know what you mean by

5 could I consider. I still haven't been clear

6 on tha t.

7 I could never vote for the death

8 penalty. I could only vote against it.

9 That's all I could tell you.

10 might answer your question.

I think that

11 Q. NOw, you mentioned in your

12 questionnaire that -- and correct me if I'm

13 wrong, but I gather that you said that the

14 death penalty was expensive. Do you remember

15 writing that down?

16 A. You know, I have to say when I filled

17 out that questionnaire, I was having a bad

18 day, I was very upset. And I apologize. I

19 don't even know what's on there. So, yes, I

20 do believe t~at. I do believe it does cost

21 the taxpayers more.

22

23

Q.

A.

Do you believe that --

That's what I have heard. I just

24 remember learning that in school.

25 Q. Do you believe that because you think
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1 the cost of appeals, and post conviction

2 and relief --

3

4

A.

Q.

Correct.

-- ultimately costs us more money

5 than incarceration?

6

7

8

9

A.

Q.

A.

Q.

Yes.

You are a law-abiding citizen; right?

Yes.

If the Judge says, Ms. Shields, you

10 don't have to impose the death penalty, but

11 the law says you have to consider it, would

12 you be able to follow the law?

13 A. You know, I guess I have to say no.

14 I don't want to say no, that I wouldn't follow

15 the law. But, no, I couldn't vote for the

16 death penalty.

17 MR. O'BRIEN: Okay. Thank you very

18 much. We'll submit it to the court.

19 THE COURT: I'm going to excuse the

20 juror for cause. You can return to the jury

21 assembly area. We will call the next in

22 order.

23 THE CLERK: Badge No. 116, Darrell

24 Miller.

25 THE COURT: Good morning, Mr. Miller.
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1

2

PROSPECTIVE JUROR: Good morning.

THE COURT: You have heard the

3 questions our attorneys have asked the others.

4 Anything we need to know about you?

5

6

PROSPECTIVE JUROR: No.

THE COURT: You are completely -- no.

7 Other than you have had some instances with

8 crime and a former jury, you've been real

9 quiet. Nothing much you want to tell us.

10

11

12 VOIR DIRE EXAMINATION

Ms. Pandukht? Mr. Kane?

13 BY MS. PANDUKHT:

14 Q. Hello. I noticed that you had a

15 couple of answers with regard to the death

16 penalty that seemed a little bit different to

17 me. And then I was wondering if maybe you did

18 have an opportunity to actually sit in here

19 the first two days?

20

21

A. Yes.

Q. Okay. So we're still part of that

22 group. You had said the death penalty should

23 be reserved for the most heinous of crimes and

24 imposed rapidly, not 20 years later. But then

25 on a later question when asked if you could
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1 personally vote to impose the death penalty,

2 you said, "I don't know."

3 Has sitting through the proceedings

4 helped you kind of figure out where you stand

5 on that issue?

6 A. I don't know because I think I would

7 have to hear all of the evidence, all of the

8 mitigating circumstances. And going back to

9 my first answer, I think it's reserved for the

10 most heinous of crimes, and I believe I would

11 cons ider it and I don't know if I would

12 actually vote yes.

13 Q. So is it more based on you need to

14 know the facts and the basis for it rather

15 than as just a general concept?

16 A. I think it's two different things.

17 One, I would have to know all of the

18 circumstances and the mitigating circumstances

19 to even consider it, if I would consider it.

20 Also, number two, I do have pretty strong

21 religious belief against it, but I don't think

22 that's going to preclude me from saying I

23 won't consider it.

24 Q. And you didn't -- the next question

25 after that was, you know, having an

------------!.------------------------------
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1 organization that opposes the death penalty,

2 you said you had religious beliefs. Is that

3 something that would be in the back of your

4 mind throughout listening to the evidence,

5 whatever this organization is?

6 A. I don't think it's going to be in the

7 back of my mind. I would listen to the

8 evidence. I think when it comes time to

9 deliberate, if this moves into the penalty

10 phase, then it might be in the back of my

11 mind, yes.

12 Q. Okay. So would you be able to give

13 consideration to the death penalty?

14

15

A. I would consider it.

Q. Would you be able to vote for the

16 death penalty?

17

18

A. I don't know.

Q. So you still don't know. No matter

19 what the evidence is, you still don't know?

20 A. I don't know because I think we have

21 no idea what the evidence really is.

22 Q. Okay. Let me ask you this: If for

23 some reason evidence was presented that you

24 did consider, in your words, heinous and that

25 you did consider the death penalty was
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1 warranted, so given all of that, would you

2 then be able to vote to impose the death

3 penal ty?

4

5

A. I don't know.

Q. Okay. Was there anything about your

6 son's arrest that caused you to be unhappy

7 with either the police agencies or the

8 prosecuting agencies?

9

10

11

12

13

14

15

16

17

18

A.

Q.

A.

No, I don't think so.

So you thought he was treated fairly?

It was incomplete in the fact that it

never went to trial, and it was a pleaded

case. So I don't harbor any ill feelings

about that.

Q. And you wouldn't hold that against

the state in this case?

A. No.

Q. I also thought I remembered reading

19 something about here it is. The statement

20 if a prosecutor is taking someone to trial,

21 then the person must be guil ty. You said not

22 true because evidence may not be complete and

23 or tainted. Can you explain what you mean by

24 that?

25 A. Ask the question again.
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1

2

3

Q.

A.

Q.

You had said --

NO, just read the question.

Just the question? If a prosecutor

4 has taken someone to trial, then the person

5 must be guilty?

6

7

A. No, they're not.

And I was actually more interested lnQ.

8 your answer.

9

10

A.

Q.

Okay. No, they're not guilty.

What did you mean by the evidence

11 may

12 A. I think the evidence must be fairly

13 strong if it ends up into a trial si tuation,

14 but I don't believe that that has anything to

15 do with innocence or guilt.

16 THE COURT: You don't believe it has

17 anything to do with

18

19 guil t.

20 MS. PANDUKHT:

PROSPECTIVE JUROR: Innocence or

21 Q. And when you said the evidence may

22 not be complete or tainted, what made you say

23 that? What would make you think that?

24 A . I'm not sur e .

25 MS. PANDUKHT: Okay. I'll pass for
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1 cause. Thank you.

2

3

THE COURT: Mr. O'Brien? Mr. Brooks?

MR. O'BRIEN: Thank you, Your Honor.

4 BY MR. O'BRIEN:

5

6

7

Q.

A.

Good morning, Mr. Miller.

Good morning.

Just coming back briefly to yourQ.

8 son's problem, were you happy with the

9 representation he got from his defense

10 attorney?

11

12

A. No.

Q. Are you going to hold that against

13 myself and Mr. Brooks?

14

15

A. No.

Q. That hasn't left a forever-tainted

16 view of defense attorneys in general?

17

18

A. No.

MR. O'BRIEN: Okay. Thank you,

19 Mr. Miller. Pass for cause.

20 THE COURT: Ladies and gentlemen, for

21 those of you who have just come into the

22 courtroom, there are a number of ways we make

23 t hat j u r y hand - i n - a- g10ve fit and i tis a

24 series of challenges. You may have heard the

25 attorneys say a couple of times "I pass for
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1 cause." That means they pass for-cause

2 challenge. One of the types of challenges

3 that can be made to prospective jurors is when

4 they believe there is a reason or a cause that

5 makes a juror unsuited to sit on a particular

6 jury. The attorneys have to state the reason

7 for a for-cause challenge, and I determine

8 whether or not it should be granted. Those

9 are unlimited because in fact we don't have

10 want to have a juror that is carrying a bias

11 or a prejudice or some trait or belief that

12 would keep them from being fair and impartial.

13 Now, on the other hand, each of the

14 attorneys, or each side of the case gets what

15 are called peremptory challenges. Peremptory

16 challenges are limited in nature; a certain

17 number is assigned to each side; an equal

18 number, by the way. But the attorneys don't

19 have to give a reason. They can just say,

20 well, you know, today's the day that I am not

21 going to have people on my jury that have

22 multi-colored hair, in which case I probably

23 would be kicked for a peremptory challenge.

24 I don't today see anybody else with

25 as multi-colored hair as I have. But they
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1 don't have to state a reason. They can just

2 decide this is the day I don't want

3 multi-colored hair on the jury; they corne up

4 here and they tell me, and that person gets

5 challenged.

6 Now, if you happen to fall into those

7 categories, please don't feel bad and don't

8 take it personally. It is these attorneys'

9 ethical obligation to be sure they do their

10 very best to pick a jury that is well suited

11 for their particular client.

12 So if today is the day they decide

13 they don't want multi-colored hair people on

14 their jury, that will be the challenge.

15 Now, the good news is multi-colored

16 hair people may fit i~ other juries quite

17 nicely. So if I were to be kicked today, it

18 doesn't matter because we've got lots of

19 trials going on in this courthouse, and you'll

20 fit into the next group of jurors.

21 With that in mind, Counsel, will you

22 approach?

23 (Bench conference held off the record.)

24 THE COURT: I am gOlng to thank and

25 excuse Ms. Sannicolas and Mr. Miller. Thank
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1 you both for your time and your attention. I

2 hope to see you again on another jury

3 selection process.

4 And, Ms. Clerk, if you would call the

5 next in order.

6 THE CLERK: Badge No. 117, John

7 Gregorio, seat 3.

8

9

PROSPECTIVE JUROR 117: Okay.

THE CLERK: And badge No. 118, Steven

10 Kiger.

11 THE COURT: Welcome to both of you.

12 You all have been here, you both have been

13 here through this process, so you know what

14 the attorneys have been asking the others,

15 fair statement?

16

17

PROSPECTIVE JUROR: Yes.

THE COURT: Anything you think they

18 need to know about you?

19 PROSPECTIVE JUROR 118: No. I didn't

20 state IT verbally, but I've got it on my

21 questionnaire about

22 MR. BROOKS: I apologize, Judge.

23 This is 117; correct?

24

25

PROSPECTIVE JUROR 118: 118.

THE COURT: I'm sorry. Mr. Kiger,
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1 118 .

2 MS. PANDUKHT: Who are we starting

3 wi th?

4

5 117.

6

7

8

MR. BROOKS: I thought we had 115 and

THE COURT: We should, but --

THE CLERK: 115 is not present.

THE COURT: That means we did 117 and

9 118; correct?

10 MR. BROOKS: In that case is the

11 gentleman in the front row 118?

12

13

14

THE COURT: He is.

MR. BROOKS: Okay. Thank you.

THE COURT: Why don't you go ahead

15 and tell us anything else you need to tell us.

16 PROSPECTIVE JUROR 118: My father was

17 a psychiatrist who worked in the State of

18 Utah. He ran the state hospital for 5 to

19 10 years and he worked with prisoners and

20 psychopaths.

21

22

23 it.

24

THE COURT: Anything else?

PROSPECTIVE JUROR 118: That would be

THE COURT: You think that would

25 affect your ability to be fair and impartial.
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