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REQT Ry -

STEVEN B. WOLFSON

Clark County District Attorney CLERR OF THE COURT
Nevada Bar #001565

MICHAEL V, STAUDAHER

Chief Deputy District Attorney

Nevada Bar #008273

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT '
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff,

V8- CASENO: (C-13-294266-1
JONATHAN QUSANO, DEPT NO: XXI
#5991702 _

Defendant,

STATE’S REQUEST FOR WITNESSES TO APPEAR BY SIMULTANEOUS
AUDIOVISUAL TRANSMISSION EQUIPMENT

DATE OF HEARING: JUNE 3, 2014
TIME OF HEARING: 9:30 AM.

COMES NOW, the State of Nevada, by STEVEN B, WOLFSON, District Attorney,'| .
through MICHAEL V. STAUDAHER, Chief Deputy District Attorney, and hereby requests
that this Honorable Court allow witnesses listed infra to appear by simultaneous audiovisual
transmission equipment.

This Request is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.
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POINTS AND AUTHORITIES

LEGAL ARGUMENT
Part IX-B, of the Rules of the Nevada Supreme Court governing appearance by

audiovisual transmission equipment is defined as follows:

(B) RULES GOVERNING APPEARANCE BY SIMULTANEOUS
AUDIOVISUAL TRANSMISSION  EQUIPMENT FOR
CRIMINAL PROCEEDINGS

Rule 1. Definitions.
In these rules, unless the context or subject matter otherwise requires:

1. “Simultancous audiovisual fransmission equipment” means transmission
accomplished through the use of:

(@)  One or more cameras at a location other than the courtroom that
depict the witness in real time so that the parties, their counsel, the
court, and the jury, if any, can see the witness to the same or
greater extent than they would see if the witness was present in the
courtroom; and

(b)  One or more cameras in the courtroom that depict the parties, their
counsel, the court, and the jury, if any, in real time on a screen
visible to the witness who is at another location.

2. “Court” means a proceeding before a judicial officer, magistrate, judge,
or master for all criminal proceedings in the State of Nevada.

3. “Party” shall include the plaintiff, defendant, petitioner, respondent,
applicant, and adverse party and also apply to such party’s attorney of

record.

4. “Witness” shall mean a party or other person testifying in the court
proceeding.

5. “Shall” is mandatory, and “may” is permissive.

[Added; effective January 1,2013.]

Rule 2. Policy favoring simultaneous audiovisual transmission
equipment appearances.

The intent of this rule is to promote uniformity in the practices and procedures relatin
to simultaneous audiovisual transmission appearances, To improve access to the courts an
reduce litigation costs, courts shall permit parties, to the extent feasible, to appear by
sizpultaneous audiovisual transmission equipment at appropriate proceedings pursuant to these
rules,

[Added; effective January 1, 2013.]
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Rule 3. Application.

These rules apply to all criminal cases except juvenile and appellateiﬁ{oceedin s, A
court may follow the procedures set forth in these rules or in NRS 50.330 or NRS 171.1975.

[Added; effective January 1, 2013.]

Rule 4. Personal appearances; appearance by simultaneous
audiovisual transmission equipment,

Except as set forth in Rule 3 and Rule 4(2), a party or witness may request
to appear by simultaneous audiovisual transmission e?ulpment in all
other criminal proceedings or hearings where personal appearance is
recéuire;;i. Parties may stipulate to appearance by simultaneous
audiovisual transmission equipment, but the stipulation must be approved
by the court.

Except as provided in NRS 50.330, the personal appearance of a party or
a party’s witness is required at triel unless: '

(a)  The parties stipulate to allow the party or the party’s witness to
?ipltgcar by simultaneous audiovisual transmission equipment, the
efendant expressly consents to the use of simultaneous
audiovisual transmission equipment, and the court approves the
stipulation; or

(b)  The court makes an individualized determination, based on clear
and convincing evidence, that the use of simultaneous audiovisual
transmission equipment for a particular witness is necessary and
that all of the other elements of the right of confrontation are

preserved.

Court discretion to modify rule.

(2) Applicable cases. In exercising its discretion under this
provision, the court should consider the general policy favoring

simultaneous audiovisual transmission equipment appearances in
criminal cases.

(b)  Court may require personal appearances. Upon a showing of

good cause either by motion of a party or upon 1ts own motion, the

court may require a par? or witness to appear in person at a

groccedjng listed in Rule 4(1) if the court determines on a hearing-

y-hca.rln% basis that a personal appearance would materially

assist in the resolution of the particular proceeding or that the

quality of the simultaneous audiovisual transmission eéquipment is
inadequate.

(c) Subsequent personal appearance. If at any time during a
proceeding conducted by simultaneous audiovisual transmission
equipment the court determinés that a personal appearance is
necessary, the court may continue the matter and require a
personal appearance by the party or witness.
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Notice by party; opportunity to object.

(a) A party (or a witness for a party) wishing to appear at a criminal |
proceeding by simultaneous audiovisual transmission equipment
under this rule shall, riot later than 10 days before that proceeding,
file a request that the court allow the party (or a witness for a party).
to a?pear (or testify) at the proceeding through the use of
simultaneous audiovisual transmission equipment. A party who

requests that the court allow a party (or a witness for a é{arty) to

appear (or testify) throu%lh the use of simultaneous audiovisual
transmission equipment shall provide written notice of the request
to all other parties at or before the time of filing the request by
personal delivery, fax transmission, express mail, electronic
service through the court’s online docketing system, if available,
or by other means reasonably calculated to ensure delivery to the
parties no later than the close of the next business day. Copies of
any exhibits that the party participating by simultaneous
audiovisual transmission equipment intends to present at the

Froceeding shall be delivered to the court and all other parties at

east by noon on the court day prior to the proceeding.

(b)  Not later than 7 days after receiving notice of a request that the
court allow a party (or a witness for a party) to appear (or testify)
at the identified proceeding through the use of simultaneous
audiovisual transmission equif)rnent, any opposing party may file
an objection to the request. If an opposing Farty fails to file a
timely objection to the request, that party shall be deemed to have
consented to the granting of the request. If an opposing party
timely files an obI;ection to the request, the court shall hold a
hearing and shall make specific findings on the facts and
circumstances of the request. -

(¢) If a party who has requested a simultaneous audiovisual
transmission equipment appearance for the party or a witness
subsequently chooses to appear in person, that tparty must so notify
the court and all other parties at least 2 days before the appearance.

Notice by court.  After a party has requested a simultancous audiovisual
transmission equipment appearance for the party or a witness, if the court
requires the personal appearance of the party (or a witness for a party),
the court must give reasonable notice to all parties before the proceeding
and may continue the proceeding if necessary to accommodate the
personal appearance. The court may direct the court clerk or a party to
provide the notification.

Private vendor; charges for service, A court may provide simultaneous
audiovisual transmission equipment for court appearances by entering
into a contract with a grivate vendor, The ¢ontract may provide that the
vendor may charge the party appearing by simultaneous audiovisual
transmission equipment a reasonable fee, specified in the contract, for its
services. The court or the vendor may impose a cancellation fee to a party
that orders services and thereafter cancels them on less than 48 hours’
notice. A court, by local rule, may designate a particular audiovisual
provider that must be used for audiovisual transmission equipment
appearances.
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7. Procedure,

(a)

(b)

10.

The court must ensure that the statements of participants are
audible and visible to all other participants and the court staff and
that the statements made by a participant are identified as being
made by that participant, The court may require a party 1o

- coordinate with a court-appointed person or persons within a

certain time before the proceeding to ensure the equipment is
compatible and operationa

Upon convening a simultancous audiovisual transmission
proceeding, the court shall:

(1)  Recite the date, time, case name, case number, names and
locations of the parties and counsel, and the type of
proceeding; :

(2)  Ascertain that all statements of all parties are audible and
visible to all participants; .

(3)  Give instructions onhow the proceeding is to be conducted,
including notice if necessary, that in order to preserve the
record, speakers must identify themselves each time they
speak; and

(4)  Place the witness under oath and ensure that the witness is
subject to cross-examination.

Reporting.  All proceedings involving simultancous audiovisual
transmission equipment appearances must be reported to the same
extent and in the same manner as if the participants had appeared
in person. '

Information on simultancous audiovisual transmission equipment.
The court must publish a notice providing parties with the
particular information necessary for them to appear or have a non-
party witness testify by simultaneous audiovisual transmission
equipment at proceedings in that court under this rule.

Public access. The right of public access to court proceedings
must be preserved in accordance with law.

[Added; effective January 1, 2013.] (emphasis added)
The State has received requests by witnesses residing in Hawaii to appear via

audiovisval transmission equipment in the instant proceeding. As resently as this morning,

the undersigned spoke via telephone with witness Jason Ninomiya, M.D., who stated that it

would be a significant disruption in his practice to travel to Las Vegas the week of June 9,

2014, to provide in-court testimony in this matter. Dr. Ninomiya stated that his practice has

just entered into a very busy summer schedule and that his patients and practice would suffer
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greatly if he was required to make a pefsona] appearance in court anyﬁme during the month
of June.

The district attorney out of state witness desk has informed the undersigned that
because of limited flight s;:hedules, as well as the time difference between Hawaii and Las
Vegas, that a minimum of three days of travel time is required to have someone testify from
Hawaii. To that end, the State believes that this Court, in light of the Nevada Supreme Court’s
general policy favoring simultaneous audiovisual transmission appearances in criminal cases,
should exercise its discretion and allow these witnesses to testify via audiovisual transmission,
The specific witnesses that this request directly affects are: Steven Choy, or designee; Chad
Kojima, or designee; Iwaniani Lum, or designee; Jason Ninomiya, or designee; FErin S.
Tanaka, or designee; and Carol Titcomb, or designee. In addition, although the State is NOT
aware at this time of any other State witnesses who may also need to testify via audiovisual
transmission, to the extent that conditions change as trial draws near, the State includes in this
notice the remaining noticed State witnesses to comport with the requirements of Rule 4(a) of
Part IX-A.

CONCLUSION

Based on the foregoing, the State, respecffully requests that this Honorable Court allow
the appearance of State witnesses by audiovisual transmission equipment,

DATED this 27th day of May, 2014.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney

Nevada Bar #001565
BY -
A
Chlef De Bputy District Attorney
Nevada Bar #008273
6
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CERTIFICATE OF SERVICE

I certify that on the 27th day of May, 2014, I e-mailed a copy of the foregoing State’s

Request For Witnesses To Appear By Simultaneous Audiovisual Transmission Equipment,

to:

MVS/1j/M-1

NANCY M. LEMCKE
PHILIP J. KOHN
Public Defenders Office

pdclerk@clarkcoun;zNV.gov

- ?Qm/m

Secreta for the District Attorney’s Office
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| JONATHAN QUISANO,

Electronically Filed
05/29/2014 04:05:48 PM

OPPM. | 40
PHILIP 1, KOHN, PUBLIC DEFENDER Qb

CLERK OF THE COURT

}-'} hl ader
ada Bari\‘n ':4}6

Depuiy Public Defonder

Nevada Bir No. 3798

309 South Thivd Strses, Suiie 226
Las Veas, Noevada 89?*"%‘5 '

(T 45 54085

Attareys for Defendant
PISTRICT COURT
CLARK COUNTY, NEVADA.

CRHE STATEOF NEVADA, )

CASE RO, C-13-294266-)
DIEPE. NO, XX1

DATE: duned, 2014
TIME: 9:00 4.

Plaintif,

A,

i N e i gt s i

Drefendant.

OPPOSITIGN 0 PROSECUTION'S MOTHON 1O ADMIL
EVIDENCE OF OTHER CRIMES, WRONGS QR ACTS

COMES NOW, 'i‘h{: Dipfendant, 3()‘41&’1’1-?&?*‘1’- QUI“S*’&NQ by and through "NAH{:?Y M.
LEMCKE wd NORMAN REED, Tty Pubtic Pefendes; aud herghy apposes the: prosevutiog’s

Motion to At Eedaned of Ohér Crints; Wrogy or Aetsr, This Opposition fs mate and bused

wgon all the-papivs and pﬁ&mﬁngg ‘ot file herein and orak argunient at the fime set for henrfivg this
DATED fily 20th day of May, 2004,

PHELIP ) KOEN PHILIP ). KOHN | |
CLARK COUNTY PUBLIC DEFENDER CLARK COUNTY PUBLIC DEFENDER

By

e )f_{”( Do
NORMAR REED, 43705
Deputy Pu;l& % )Efﬂﬂﬁu

K«. -~
e
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1 SEATEMENT OF FACTS

e head. ¥ PHT p IR-4L Khayden lived with lis mother, Chilstina. Rodiigues; bis' father,

B

e

*x
H
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H
H
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H
H
i
i

Tonathay Quisans; his Hule brother, Khaysan and s matema) grandmother, Ly Rodigues, 1

PR pe 233, On the morming of Jane 6 Jongthan fefi for work st before dvwn, in keejing with

Z;:j)

his wsual work schedule. TPHT p. 23924, Chiristing woke Khayden and Khaysen sronnd 630, 1

PHT p. 240. She dressed thom and drove them fo her prandparents’ home, afler which she drove

W e o

to work for her 8;-3(}»5:(?(} slift a cardjimwascu{m specidist's offiwe. i PHT o 239241, As

| aypieally happened, Christina’s grandparents’ drove Khayden and Khaysen home after Jonathay

returned home Trom wark, sonetime in the aflerneon.  PHT p. 233-40. At spproximately 5:10
“thal evening, 45 Christina was-driving hom frony work, she seeived 4 phone el from-Jonathan, |

PHT p. 24142, Jonathan told her to hurey home. T PHT . 2430 A few nrintes futer, Clirigting:

galled Johathiin back ahid psked why fie fckdisd her @ by home, 4 PHT po 243, Josathair

wiphetited Ut Khiyden el offof {lback of hie conch intheile-Noored Hiving oot and hithis

Wewd, [TRHYT po 24340 261, Jomiton tok! Chiristing that Khayden was not opsiing his-tyes and
wis spitting up. TREET p. 284; 256, Cheistiisa Tong up andzalled 011 TPHT p 244 t
17 .Emwgem:y-]m*ammt:f responded and Tound Khayden unrosponsive snd Tifbless, | PHT p. |
155, I;';{rm;wdimz:ilhn}u‘:c‘li‘a&e:@ initiated life-saving mensures, inclading CPR/chest compressions, |
PHT p. 1631»_64;; [ ?ﬁ?ﬁ? When asked what happeoed o Khayden, Jonathan told presmedic
f‘f’ia-sw_t_:i)gs Kline this Khayden ;7;‘&3] from a lving voom chaironio the tle Boor. 1 PET p. 160-61,
“ N’mgﬁb“};,_-ﬂ, the Hiving waom howsed a love seat, two reckmr chyirs, and a thressseat couch, 1 PHT .
237 24546, Jonathan shailaly told paranedic Patrick Burkhalter that Khaysden fell backsvatdy
| off of “a chaivrectiner omte the Noor. T PHT p, 21012 Jungthan Jaier cluilied hat be did bt +
actirally witriess th-fudl; fiat e ondy saw Khaydon playingon top of the chair when be fell. 1 PHT

g poRTE, Lag Végas Fire Dipuitaent Captain Tobivkey Pedrol alio agked Jonathan how Khayden
sustained. hiy Tnjurics _;I%Fﬂ"‘i’”iia; 192-93, Jouatan pragiodedly tolE Capt, Pediol that both of s

SONE Yy ;.}ji;_t_fi.ﬁg‘:ﬁn:iizf'liair when Khayder fell off, hitting hix Head on the flpor, ¥ PHYT p. 193,

E gomathan later reftexated thls version of'events to Christing wlen the Couple drove 1o the hospital, PHT po 24445,

q -

=
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Witably, when askied, Chirtsting Rodeigues vould not identify anything in the home approxinatiog

& *Bab norwii she aware of yting do which Jonathi tefeved.as 3 "bar” ather than 4 barstool

foced in the kitchen area, T PHT p.287.

Chiisting acrived Kome to find paransedics alséudy fonding: Khayden, T PIET po 249

‘ :3 ;gi}\‘;}ﬁ“k}us.(-;:if":;l'b'h§1iigaﬁ‘..g a{zﬁmﬁt'iﬁg._ﬁf Khamien’s iilii!f}’{tﬂﬁ), Qﬁ}}h‘-mﬁfﬂi glerted LVMED

| officials, 1PHT p. 100, Khayden was transporied 1o UMC Haspital where doetors deteimined

him to b chuically braimdead. T PHT p, 38, Khaydendiod not long thereafier,

LVMPD detectives vesponded 10 the hospital aud, 1li:t§§i?;1;tafe‘§3;',, by Khayden's home o

fvestigaes. 1 BHT p, '23_3«5&, lovestigating ofﬁamdlmﬂs_d Jonathan to feave the hospital and

yeturn home for further fnvestigation of fhe incident, §PHT 253-54; 11 PHT p, 101 lsitially,

LVMPD Abuse/Negleet detectives sesponded to the hospital and Jonathan’s horae. I} PEIT p. 101

03, Onge it appeared s though Khayden would succnnb {o biy injuries, LVMPD offieers

Seamvinoned-homizide déteetives, TUPHT p. 101-03. . Homicide Detectives Dolphis Brucher amd
Tate Sanborn responded. HPHEp 10103,

Investigating officials obiained & wanant to scarch Jonathan's issidence. [LPHY p. 102, By

e Uie Dets, Boucher and. Banbicrn aodved st Jonaban's home, Tonathan had rétwsed fo the

residence, and merots other EMVPD offiwidls, fncluding CSas gnd IVMPD Child

AhuaeﬁN;glmait,kuww w_er&{pf --léé?zni':l;s?cn:)}pmﬁem i the home investiguing, TEPHTp. 103,

Dets. ':l}nrtjl't;i'it:r anid Sag_miqm interragated Jonnihaw in his kitehen. 1 FHT p. 77100, They did

o Mirandize i‘fi_imi‘ Jonathas told Det. Boucher that ﬁ.‘.}ﬁﬁszi:rm-"s',gr;amiparcms a;'inappi:;d hayden

anil Khayser off at howse at approximately 4:30 i the afteroon. ITPHTp 77, fonathan indieated

that the children appuared to be fine, 1 PHT p 77, Jonathan told Det. Bovucher that everyone ook

% b For & short while, afler which the kids played. T PHT p. 78, Al some poinr, the kids were

pleying o the Tiving room-sofy witile Joosthan sat fe oni of Hie fecHiner chies watching TV, 1

PHT p, 78, Jonathan-indicated hat, at'saine point, hie Jeeked over ut 18 kids and saw Khaydén
flling over the back of (he couch vnto the (e floor, TEPHT p. 127-28. Jondthas Inddicaled to
detectivis that he did xot see (e beginning.of the fall; only die “aphit seeand” wha Khiwden wag

golng over the vouch, ¥ PHT p. 78-82% 127-28.
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Jovuthar explained (it he irmmediately went to tend © Khayden, and found hiny lyivg iy hig
tiaek, paratiel fo tie couch, {1 PHT p. 85, Jodathan deseribed Khaydon as being “Rozen up,”

making some type of noise. 11 PHT p. 87, Jonathan indieated he picked Khayderr up, thinking he

Tiad been knocked out frony the Bl TLPHT p. 87, Not sesing any bload, Jonathan tried o rivive

Khayden by splashing water onhis face. 1EPHT p. 880 Khayden did notrespond (o the cold water

and began te vomit, at which point Jonthan called Cheisting, a mediesl assistant in a doctet's

office, urging her to hurry home. X PHT p. 88, Shonly after his interrogation, investigating

afficers arvested Jonathar and chorged him with morder,

D, Iiﬁa(mxm performed wr putopsy on Khayden, NEPED A0, 312;,5§i£¥?¢:‘f‘:‘i .ih,t}t‘td_'ﬁ?'ﬂi_

Khinyder suffored o stellate shall factors - the Buek of bis head, stighily to the right of the

midlive, T PHT p. 14, "D, Gavio diso Guind subgateal ind subdural hewmorrhaging in this area,

Ul PHT po ¥2-16; 52, D Gavin noted:a, significant amoyat of bleeding on the loft side of

Khaydén's bugin, along with somé liemorthaging around the gyes, a8 well, TINPHY g 1920, 24
52, Clonsistent wilh ferging performed at the hospltal, Dy, Gavin observed a midiing shift of the
brain of & oy millimetees. 1 PHT p. 51-52. Newopathologic testing further revenled diffuse

corebral edoma, as well as early-onset hypoxic ischamia and diffuse axomal injury. HE PHT p. 46-
4232, |
Dr. Gavin opined thet Khayden died ax the result of blant force trawna W the head. TIVRHT

3, 53, However, Dy, Gavin did n:n‘ij'g:lass‘ii’xg-"Isii}aydé:i’_s' death a5, 8 homicide.  HPHT p. 55.36,

Rather, she'eould not deteraing the:manoer of Khagden's death. 1 PR p. 58-36. e Govin.

ekplained Hiat-shi-voidd ot e oul thie possibilit: that Khayden's death s the resilt of s

weeident, T PHTp. 35560

Prosecitans now seek i adindt evidence regaiding the death of Jonathan's Tiest child with

Cluistiig, Javdén Quisano. Prosecutors furiher sook 1o vt evidenve that, over ibred years
before Khayden suffered the fatal hesd injury af fssue Tere, & routing chest xaay revested rib
fractores, A folow-up sheletal survey disclosed & femurial fravture, as weell. Khayden was theee

months ol ai the tme. Jonathan wag ngver charged in coneetion with ibose fractores,

L] ffa'
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ey Quivano s deady
Jayien Guisaing ivas the Nest ehild bary to Fonathan and Chiisting. Ot day of hs death
"‘#Itf'-h'ifif;ﬁf@ﬁ’%ﬁ;'1i§iiz“1_iﬁ$&ﬁlﬁ;;Cl]‘k?iﬁ[it&ii ivoke tvike pre-dawin hotrs 1o feed aud change him. Motion to
Admit Bvideiee of Other Crimes, Wrongs, oi- Acts, Bxhibi 2, DA Butes Swmp 000100, Jonathan |

was asheep,. Jayden ate as usnel and, afler changing him, Chrdsting retarned hing to his arth, When

Cloistine checked on him u short fime Ruter, she found Jayden wresponsive, pate, and not
breathing. Clisting immediately woke Jonathan sad the conple rushest Jayden ta the bospital,
Jopathan. drove while Cliristina held Jayden in the back sent. Hospital physieians tried
-us:iﬁx:as:e@ssi‘_tiiiy for tenive Jﬂ§f<§ax1. S%xoﬁ:ly after hie-wasadmitted, hospital officials prosounced him
- dead. Motion, Exhibit 2 DA Butes Stanip GOG101, A subsequent sutopsy revested that be died s
g.ﬂm?r:s:suifi of an uwspecified goewimatic condition, Motion, Rxhibit 3, DA Bates Stamp (l_!}f}l YO Y
(e davsihonrs procedivig, s desth, Jayden exhibited po signs of fllvess o distress.  Motion,
Txhibit 2, 13A Batey Stamp UO0I0E. Jonathan amt Cheisting were cleated ol sy wrangdaing in

coniection widh Jaydenta death, Motion, BXBibie 7 DA Reted St 000101,

Khavden Didtsoino’s fracturey failure. todhrive,

When Khavden was approsimsiely 3 roomths old, he began suniniig o fever and had 2
cough and runiy rose. Motion, Ehiibit 2, DA Butes Stamp (100, Affera fow days, Christing.
took fim-to the pedistsician. Given Jayden's preumatic-related death, Khayden's pediatricias, Dr,
Ninqm—iﬁ;_‘ veferred Jayden for a chest xrwy, Motion, Bxhibil 2, DA Bates Stamp 000100, The
xray vevealed the presence of seversl healing tib fracturss. Motion, Exhibit 2, DA Dates Stamp
000100, Klusyden was then admitied o Kapiolawni Hospital for Women-and Childven for further
evalation arid Hrestnend,

A sibseguent skeletal survey revealed midistad fenver fractive, o well, Khaydon’s wreating

dovors indivated Hist e Toosifon of the tib fractues 0y te postgrior part-of e vibils) sugizested

“ihi possibility of sy ving Gf thotcio eavity orshaken baliy syvdvame,” Motion, Tshibit 2, DA
Baitew' Stamp 00010 However, doclors: noted that 't factures cpuld have resehed flom.
conditions such av “osteogendsis Tmpirfocta, rickets, endeaiologie-hypo, hyperparathywoid, rénal

disease affocting caleurn: andior phasphorois roetabolism” Motien, Exhibit Exhibit 2, DA Bates

3
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“Skamyp 000F03, White the ticating dotiors aithe hospital indieated that Khayden wag sl for his

e, thershy prompiing & diagnosls of sirmmetele Gl b theive {FEY), the docteds also noted

thai Khayden was small for his gestational age (SGAY ot tirth, Motion, Exhibit 2, DA Bates

Stamp GG0126; DODI2Y. Tndeed, st Khayden's 2 month checkup Just var 3 month peior o his
hospititization For the fieetures, his treating: pediatriclas, Dr. Ninositya, Found that he was

surgwing well with notmal development for his-age.”

Asroselt of Khayden's sib/femur fractures, Jonathn and-Chyisting. were referred to the.

Heowali Deparsnent of Family Services (HDFS) foi futher investigation, While HDFS uliimaiely.

ideiitified “hioth parents ug peipeimtors of hﬁr;-a.gf“? it appears ‘az though ﬂn mi‘ex{mgﬂ;ﬂ “harm’
iricluded megleet. See gonerily, Bxlubit 1, Motioi o Admit I -.-‘ii{!‘m;:é of Orher Crinses, Wrongs or
Acts.  Noetably, HDFS delormined that ealy Christina posed a thrent of abuse to Khayden,
Specitically, the department found that:  “AHegations of medical neglect, threat of wegleet, wyd
threat of ;ﬁ?z)}wfﬂaﬁ abuse- by bis nother, Chiisting Rodvigues, ars contivmed.” Mation, | Ihibit 1,

D Bates Stamp JO0076-77 femphasiy atided), By contragt, the HDFS coidimed-only allegations

I 000077, When fnterviewed by Clark County Department of Family Servives (CCREFSY following

Khayden's death, Hi)l& Supervisor Barbara Hatw related that *.. Somuething way off aboul o

anitwe netuadly thewghit 1t was her {who caused Khaydon's i faetures] Bt e coutdn't prove itL"

Ultinrately, niitter Chirfsting nor Jorathan irxfefei"'ﬁh’ﬂrgcd_'_{?'ri}rﬁllmi'i.;;fi‘_n connection wiih Khayden®s

maladiss, -Aceordingly, ‘reither parent was .‘ﬂdjﬁ{lﬁiﬁ;&i@d suilty of abusing or othenvise infuring

.......

H, POINIS AND AUTHORITIES

NRS 48,045(2) states:
Bvidence of other criines, Wrongs or sels i et adinistible w prove the character of
peeson in order toshow that be acled i conforrity thevewith, 1t may, howeyer,
bo - adivissible Tor other purposes, such as prool of motive, opportunily, intent,
preparation, plan, knowhadge, tdentity; or absenees of pristake or aecident

frequently “irvlovant and prejudicial.” Rhymes v. Stag, 107 P30 1278, 1281-82 (Nev. 2005)

b

of medical nogteet, and ieeal of pegleet™ a8 to Jonathan, Motion, Exhibit 1, DA Bates Stamap,
{ [

The Nevada Supreme Cotrd segards pricr: bad sets with disfavoer, deseribing: thiy evidence ay
‘ ; & ; @ T .
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{citing Richmond v, St 1 118 \’t‘%’ 904, 93X (2002 Accordingly, *laj presumption of

fridraissibility attaches 1o aff privr bad act evidence.™ Ledbumer v, Slate. 126 P, 3 671, 877 (Nev,
2006) (qroting Rosky. v, State, 111 0.3 690, 697 {2008)), “The principle conveny with-adniitting

R PR

thistype of 'as{-n.d;:n e 3 hat dbve juey will b unduly fnfloenced by Hand eoivicte defondant simply

r v, Siate, 116 Nev, 492,445

heciuse heds sbad person®  Ladbattor, supra, 8t 877 {guoling Walk

{ﬁ(ﬁil(’}i}}}, The preswnpiion ﬁf : i‘nadn*lissiﬁiiity may be evercome anly after a finding by the tial

cout, cutside the presence of the jery sod priot lo the adission of the evidence, thit the bad act

evidened tsi41) relevanty (2} clene dnd convineing: and {3) mwrg probative: than prejudictal.

' ,hdhg{;k&l\_q At {57‘?
L Clear'and convibeing evidenes,

. Javden Dulsano
Tt ohild born to-Christisn and Joosibae, died as resull of & prowmstic

Tapdeti Quisano, the:

condition: seratimes desetitied as SIDS {sudden infat-death syodrone). Despite this, proseeutors,
‘have fried to porteay Jayden's death as something more jnstilions, telting this Conrt that his deslh

was-“Secondary to phevvonia and faek of medical atfention.” Motion (o Adint Byidence of Other

Crimes, Wiongs, Asts, p 10 {emphasis added),  Tiving to lay blame for layden’s death at

Jonaihan's feet, presecutors nssert: VB this case, by 2008, Javden Quisann, the Deferdant’s first

child with Chisting Reidriguer, died due 1o complications from prewnonia o the very same day
T wiirs finally taken for medival wreatment. Netably, Clrisiag §s the parent who lially took the
child i the docter and thers s no indivation Defendant went with her, TR event Pidicites

efencast, b o mintmn, lacked gwareness-af he severity of Jayden's medien] eondition

Jolled to seek timely medival trecrment™ Mation, p. 19 (emphasis udded).

This i fdse, Jayden exhibited no gy orsymptoms of prevonia i the lime preceding his.
death. T the: contrary; Fe-ate, slepty and behaved Yike o oormal Jmonth-old infant. On the
nmnmg « G his dcath, Chelsting fed and changed him while Jossabian slept, Jayden e as usual,
Chelsting n:mrmd him T hw i‘i‘iﬂ@ib‘iswlnf When she checked on hinva short time lofer; she Found
hine. unresponsive; pole, and rmi-hrmihmg Clyrisiing and Jomathan inviediately rushed Jayden to

e hogtal.  Atemipds o revive Tisn proved wisneoessful, and haspital alficials promounced i

dead, A subsequent autopsy revvealed that Jayden died as e resalt of an wspecilied peuratie

cendition.
Aceordingly, Jayden's death was never autributed 0 3 ‘lack of medieal atteation;” as

prosecutors.claim, Yayden exbibited no signs of Ulness priorto bis death. He was not admitied to
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the hospitatalive and with an watrented tondition tha, wisheartier medical intarvention, would ot

Tave. besn fitdl, Additionally, despie prossenitord” lalin 1o the contrary, Jonatbiui devempanied

Christingand Saydin 1o the hospial, Jongthai-and Cheisting were cleared of any wiongdolag in.

sonnection with Jayden's death.  Thus; the prosecution’s.reeitation of facks surionnding Jayden's
: , H . e

death are patently Taloe, and skewied i s mannel intended o convinee this Courl that Jonathan

neglecizd Jayden to the point of Tacililating his demwise Accordingly, prosecutors falled to
establish by elear and convincing evidence fhat Joouthai, througl ary a¢l or om isaion, neglected
andfor abnged Javihen rvany manner thersby contributing o his death,

Y Khyeden Quiseom’s fracturesifoilive fo thrive.

Again, Khaydon’s fraciores were discovered wie he wag approximatily 3 monthy oid. by the

Linte preveding discovery of the fractures, Cluisting was Khayden’s primary caretaker as Jonathay

worked outéide the honze. When Cliristing returngd fowerk as medical agsistant, Kiaydon way

with & Babysitter,

White Klvayilens infutes were cerininly suspicious for abuse, tie' ticating physicians noted

{hat they sonld also - Have resulisd: from dusy oné.of sever Wiological/genetiv disonlers. Whily

HBFS ultimately identified “both parenly s jrimfpéfrmcirs of tann,” vecords. suggest that the

referenced *harm’ neluded neglect, Notably, HDPS detoimined thatonly Christing pesed a threat
of abuse 1o, Khayden, HDES did not confirm allegations of abuse as o Jougihon.  Indeed,
favestigators believed that Christing was sesponsible for Kheyden's ijurics,  Absent more, this.
ex;-ji‘d;é‘u;:e_i‘ails.t-aﬁabii.é;h:-;hat Jonathan aisusegi Khayden, theseby cavsing the fractures idontilied in
the skeletal surveys.

Thé sarte §y e of he *failurzio tive’ gliegation, Prosecntors claim that Khayden's treating:

dootons st Kapiolasi Hospital dingnosed him as FIT. Batproscoutors. failed to mention that t

doctérs noted, By coijunetion with the FTT concerns, that Khayden was small for hig gestational

ape at birth: Khoyden's pediatrician sincs hivth, DY, Nindsuiya, the peison niost capable of making

hefore hospital doctors noted the FEY thsue o be porfecdy normal. Thus, the evidence fails o
establish that ¥hayden was Tailing o thifve due {o. Some act of emission o commission by

Jonathan.
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. Jayeen’s death.

Prosceutors srgue that Jayden's death is relevant to the instant proceedings because “{tfhe jury.
-aléiguffd‘ be qware it the: Defendant had, .at 2 wipiosem, previously neglected his childeen’s
medical noeds to such a degree that Jayden died ftom Tocdical complications wlated to
prowmonia’ Motion, 20, This clafin s fack Hy defoetive as Jayden did nat die as the resudt of
-at-i?%'.":.}ied'ii:‘éai"ﬁc‘eg—lééﬁ:— Pripi -t his dedth, Jayden it nof exbibitsigis of ilness or distress. Wihen

Chissting diseovered Jayden's dive citcunibtances, both parests Sinouedistely rushed bim o the

hospital.  Efbos 10 resuséitate bim futled.  Chnstiss angd Jomathit were clesved of any

| wrongdoinig.. Thus, there s no *prier neglect” evidenes 1o pregent (o the iy,

Now susprigingly, proseentors Bailed 63 present any duthority authorizing the admission of

ovidence of such a¢ thal sought here lavolving Javden, Jonathen is vol charged with fiiling 1o,

| timely ¢t 91 1o spoure medicst help for Khiagden, Aad even if he was, Jayden's sudden demise

&

| due to patusl couses would aef bear on the issue of whether Jonaflian abused Khayden dfor

| faited 1o propely seotws isiodical attention forkim, Thus, svidenve of Taydien's death i ielevant

to the proveedings &t bar,
RIs Mcucfm'wmmnymie\

:Ei’;.t;le)ﬁ%’?i’f;uiﬂl‘is 'e:@?fguggr—g]m;ﬁ"?}‘fh;&jﬁﬂf ahmﬂd fl_]%iﬂ:'iﬁjm‘.f ihatasa -r;:su'l; af Khayden's tlti_!ﬂ«_ai:ﬂ:iﬁsﬁ:ﬂi&l
inprdes, the Defendant wag found 1o have perpeteated havm against Khayden and required to.
cimplete gounseling and other services 1o fearn how to cire for-his chitldren and provide for their
doeds,  Netwithstanding the histoly of negrive consequnees and services neglecting his
chifldren's care and non~accidental Injurics, the Defendant failed 10 call 911 to summon medical
dskfstaiice for Khayden afier Khayden's condition clerrly and dramaticstly changed,”™ Motion, pe

S0.47, Aside frun the Bttt HDES il a0t sonfie allegations of stuse #s to Jonsthay,

pi‘{-)fi*;‘f.“-ﬁtﬁf&hﬁﬂ3 nat chavped Jonathing with failing to titly syrmnen niedical help i the ifstant

case. They have elarged Jongthan wigh stusing Khayden by inflicting Wunt force tuma to s

fead. So the evidence of Khayden's prior hjucies and the HDEFS nterveation that folldwed bests
¥

| norelevance o whether Jonathan inflfeted the fatal injuries here.

9
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This. proseution ites Bludswuith v, State, 9% Nov. 289 {1982) and Ftelle v, Mo, 02

18, 62 (19913 i suppoit.of e proposition thal neithor Nevada taw sior federal conglitutionnt

prineiples prohibit admission of the bad uct evidence pevigining to Khayden. Bt buth cases are.

distingishable from fhie case 4t bar, o both eases, prosecutors sought To negaie & defunse sladm of
accidental. {njm*;-' by demonstrating (hat the doceased child #t isste in cach matier was a *battered
chitd,” In Bludsworth, proseeutors charged $udi Bludswostls and her usband, Cust, in canpeotion
with the death of J;ﬁtﬁl}*ﬂ son, Hrie. The defendants suintained it Erie died when Curt

secidentally dropped hin, Progecutors. presented evidencs thet Exic's death was nof: the result of

w. aecident b, gather, he fact that-he was g “batiered child.® In supiport of this, proseentors

itroducid Svidente thit Ericd had several fpuigiey o Ris head and @ bitenark on hilg: scrotun.
Shmiladly, v MeGuire, prosécutars ddmitted evidenee that, :iﬁ‘a(’iﬂitiﬁﬂ to her fiital dnjurics, the
difendant’s G-kt old daughter, Tor, sulfered 63 Blae ks Vm‘o‘u.m_f hier vars, rectal tearing, sl
partially hieted 16 fracty e which were approxinately 7-secks old. This, prosecutors contendid,
ctahlished hanered ¢hild syndsome.” ‘Y Revada Suprmie Comt aod the LES, Siprenie Count
held (ha mﬂﬁng in cither Nevada law or e Feders] Dug Process Clavss, respestively, precluded
acimission of the batreredchild evidense.

Here, prosecwion have pot alleged thet Bhayden was a batiored obilld, Tndecd, there s no
gvidence 1o support dils claim, Khayden’s purporied 5ib andior femural fracture(s) were
disgovered when Khiyden was + muanths old, over 3 yarsbefore Khayden's death, The evidence

Fails tordisclose that Khayden sffervd ehronie abuse during his tifetime. Thus, neither Bludsworth

Suite atthorizes the admission of the evidenes of Klmyden's isolated, Svyenr old fracting |

aitdfop FTT dolieens..

Prosecutinsalso oité Stalg

T digtinguishable Trom the caseat bar, Tozunis was awother

Y%l

i
27

authority -discussed above,
‘battered ehild: syndrone’ paie in which progeeutdrs sohght 1o exiablish thet the defendant
clironically abused the d-year old decetent in the time preceding his déath. Under Washingion
law, proseouiors had wo prove that Toennis “powingly inflicted grievous bodily haim®™ upen the

doecdast in order to-conviet Toennis of the predicate sssal charge widerlying te felony-murder

10

CTocnns, TS8P 5 (Wash., App. 1988}, Like the ather

RSFPREPRERPLPY
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I | allsgation. Since Toennis™ defense wis (il b i, indead, strike the child but ntt with e et

o grlevausly injure biin (i ‘Washington Supreme Court upheld the e ot et

Here, prosecutors-néed nob-prove. the: sume meny red, Prosecifions et only piove it

e

| Khayden suffered a vos-accilomal injury at the: havds of Jomathan, Thoy acéd it prove

IS

Janathan iniended to injure or havar Khayden. Additionally, the fnstant proseautory, have not

alloged that Khayden wag the subject of ‘battored child syndrome’ of which his fatad injories were

o pet. The evidenee o Khaydan's isolated fravtures over three yerrs before his death do not

b and the other authority discussed

o [i wsierar-the “battered child syndrone” evidence present in 1

10 || above.
‘State v, Teuschioy, 883 P:2d 922 (Wtah App. 1994) wd State v, Widdison 4. £.3d 100 ({Liah

Apip. 2000)-shave’simsitar Taetand divtinctions from the case at bar. The Teusch or defendant way o

diyeare. provider whe veas chivged with killing one of the ehildren T bur cate, The I

Conit aphiekl the sdwission bl evidence that, of prior decisions; biliet childre: had Been injiret
while n the -defendint®s. care; much of that Bvidence Involved eyewithess sccounts of the
defendant viofertly shaking anil grabibling some of the chilifren fo whom she was entrusied. In

16
7 | diddn,,prosssers hargeC < mother and step=father with the death of B.A., an infaot. o her

18 shost {ife; B.L, sustained many bruises and broken boses; she eventually dicd after havihg

romiracted pognnonia.  Prosceutors charged that B.1.'s collective injuries oceasioned: ber desith.
Undes tital v, peoseautors T to-prove fhat the defendants knowingly “inflictfed] apon a child
sirions physical injuey-or, havieg the care of cusiody of such ¢hild, causfed] or pormit[led] snother

o infhict serions. physital injury upor-a child, . Aceorlingly, the Widdison Courl upheld the

o
2 -

adiission oF testimony from B.L,'s older sisier that she witiessed Hith defondiants spank B, and

Bk
W

it she saw BiLs step-Tathier bit her in the-nose and hit Berwith & belt.

s
Lon

Again, vidike the cageat bar, both Tenshor and Wikdison. iavelved angoing, chronic

ok ,;mﬁ-anm;nf-atms.é- in the e oediately preseding. the Tofbad injuwiies at T in gach dade.

Additionatly, fhe bad-act evidence.admitted in Teuscher it Widdison inchided divect, cyewitness:

ap | aecounts of the respective defendants Srveting committed oher abusive acte, This Is exseedingly

1
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diffevent Fom the bad st widente profiired here, Kligyder’s yeaes-old b fractures were never

atiributed 1o Jonatian. This, neither Teugcher ror Widdisen awthorizes the xdmissien of evidence

of ivoluted vib/formur Facture(s) discovered and treated over fhree ysars prior to the doath atissuc.

Simittar factual diiibrences separate the Tnstan mabter Trom State v Kuchh, 724 N.W.2d 589

{Neb: 2007)as welt, Prosecutors charged Kuehn, o dayeore provides, with intentionally abusing

10-monithiold Cameron Lanipert, oue af the chitdren for whomshe-cared. ‘Cameron sustained bead
: :mmnm-mmjmgggg;w@ in-subdural lematormas and-retinal hemerrhaging. This left Cameron blind

andl tisabled. Ruehmclaimid that Camgron sustainedd the head trammg wwhon hehit s head an the

side and bottom. of 8 playpen when she tried to Tl him eul. However, in the month and a half
preceding this meident, Cameron susiained at Teast tworoeher injuries while in the defendmt’s care.
e sostained a butp and Muise to his head, after which he vomited for 10 days, When asked
about bunp/braise fo e hesid, tve defendait. told Caimeron’s parents that he hit bis iead whon
Teaied forward whike sltting on (he oo, Oh-andther accsion, the defontdant called a nutse and
repotied thal Cameroit had gone Riap and that s syes swere rolling back in his heiad. When his
psther picked b up that day, she noticed that Ciineran was pate and dridibaving, The Nebraska

Suprenw Courl affirmed (he adiission of evidence of the humpuuise 1o The head; as well

evidence of the tater Bmpnessfeye-rollingfdry heaving.

But, sigain, nalike the case st bur, Kuehyy bvolved chvanic sbuse in the Gve immedistely

preveding the - injurics fhiat Jeft the infant victim piesmnrienty disabled, Additionslly, ulike here,

thidse Tnjiiries were directly atiribotable 1o the defendant as they all occurred ‘&iﬂhi}&fﬁi&- victin was.

i fre defendants selé carcieastody. - Thus, like the other cases cited by the prosecution. Kuchu is

| ot digpositive of the bid sots issue here.

Funally, proseoutors cited Staiey, Swith, 634 P20 | {Ariz. App. 1981) as suthorizing the

adimission of Khayden®s ribvfemur fractures. The Smith defendants were charged wilh “reckhessty”

| substecting their children to ansanitary and snsafe Hying conditions, Preseeutors admitted evidence

that ihe children had, on a prior occasion, been temoved from the home due o unsanitary

conditions, The Smith eourl summarily upheld the: adotission of this evidence, noting that it
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aetibutable to sach df

established that the defendaits aoted “recklossly’ by altfosving their ehildren ¥o fohtinne to ekist i

such condifions,

Fuit Spoith Beiwes vios velation to the instant etst, Thre I3 no-chage-of reekless condvet dn this

| cage, There is wo-charge ov alfegation-of vnsanitary Reing conditions. Thu, the Smitly cast can be

distinguished from. the case at bar as the-aHlegations are complelely difforent i Jonathan's

sHuation,

T sum, ihe cases eited by prosecutors invelver (1) repeated injuriesfitbusive acts that (2)

oeewred within the dime -imimedimely proceding the charged injuy: and () are dirsotly:

ol care of the chuesed defeidant None of those factors extst hore Jaycen's death, over four
i yones hefory Khayden®s, wis ot due 0 any injury orneglect. He divd of el cauies despite

il the bost efforts of Jansthar and Clvisting fo obtain iivnadiate medical help, Khavden's Fracturds

annd purported FTT issue(s) preveded his duath by over 3 years. They were not part of any esgeing
etk of abuse, And-iberdis nd proot that Jonathan caused the fractores identifisd on the skeletal
imaging.  Fhus, the Geses eited by prosecutors do nof sithorize the admission of the bad act
evidence sought here.

'3, Probativev. prejudicialvalne,

Sinee no-proof exists that Jovathan did anything w barm Jayden or Khayden, the probative-

wiilye ol the bad aet evidence perisining o sach child i 2ew, But the prejudice verasioned by the

evidente iggrent, Prosecutors claimthat the bad agt evideiee; i essence, shows.(1) that lonatlan

should hive kot calt 911 right way, and (2) that Khaydn's boad infuriés wére nat thi result
ofan:aeeident,  Agaiiy Jonmthag iy not charged with fiiBog to tmely scoure modical assistance.
Andany argument that (h bad soty shovw tdiat Khayden’s bisad infordes were not the result of i

aoident & siniply s pooddy dispuised peopansity atgument,  Uliniately, prosbbutors sant the

fnervedibly sonipdlling but nsidiows nferoce. generated by the Bad et evidence -~ fhist Hphtoing
daesa’t stitke three tiises in the sume place - wiless Jonsthan Quisano i child abuser and, now, o
wiurderer, 1 @ ease in which the prosecution’s owiy experis coneede fhat Khayden could have

sustained his Yol bead fojury from the Gl desoribed by Jonathan: aod in which the medical

i3

fichiiit ~ fie, witiwssed by ofhers-uroeeured when gash vieting was n the
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examiner, because of this, refused to declare Khayden's death 2 homicide, prosccuters need every

propensity inference they can get.

Accordingly, the bad act evidence sought in the case at bar is far more prejudicial than probative

mid should be excluded as such,

this Honorable Court deny the prosecution’s Motion {0 Admit Evidence of Other Crimes, Wrongs

Rased on the foregoing, the Defendant, JONATHAN QUISANG, respectfully requests that

And the evidence sought here gives them preciscly that.

1. CONCLUSION

or Acts from the upcoming trial of this matter,

DATED this 29th day of May, 2014,
PHILI? J. KOIIN

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By

v W

NANCY M CEMCKE
Depuiy Public Del‘end

sf;lb

14

CLARK COUNTY PUBLIC DEFENDLER

By:

A b~

NORMAN ¥ RBED4479
Deputy Public Defender
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CERTIFICATE OF ELECTRONIC SERVICE
I hereby certify that service of QPPOSITION TO PROSECUTION’S MOTION TO

ADMIT EVIDENCE OF OTHER CRIMES, WRONGS, OR ACTS, was made this 20TH day of

May, 2014, by Electronic Filing to:

CLARK COQUNTY DISTRICT ATTORNEY'S OFFICE
Motjons@clarkcountyda.com

MICHAEL STAUDAHER, Chief Depuly Districl Aftorncy
I-Mail: michael.slavdaher@clarkcountyda.com

S. Ruano
Scerctary for the Public Defender’s Office
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Electronically Filed
05/30/2014 07:50:26 AM

OPPS | e b franm

STEVEN B. WOLFSON .
Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

MICHAEL V. STAUDAHER

Chief Deputy District Attorney

Nevada Bar #008273

MICHELLE Y. JOBE

Chief Deputy District Attorney

Nevada Bar #010575

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, Case No. C-13-294266-1
V8- | Dept No. XXI .

L?%?;{%AN QUISANO,

| Defendant. 3

OPPOSITION TO DEFENDANT’S MOTION TO EXCLUDE EXPERT WITN ESSES

DATE OF HEARING: JUNE 3, 2014
TIME OF HEARING: 9:00 AM.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, District Attorney,
through MICHAEL V. STAUDAHER and MICHELLE Y. JOBE, Chief Deputy District
Attorneys, and files this Opposition to Defendant’s Motion to Exclude Expert Witnesses.

This Oppositibn is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

I
I

13F09094-OPPS-(Quisano_Jonathan)-003 docx
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POINTS AND AUTHORITIES
STATEMENT OF FACTS REGARDING DEATH OF KHAYDEN QUISANO
Thursday, June 6, 2013, started out like a normal day; Christina Rodrigues woke up her

two sons with the Defendant, Khayden and Khaysen Quisano, around 6:30 a.m., got ready for
work and prepared the boys ready for their day. (PHT Vol. 1, 240:11-12). That morning both
Khayden and Khaysen were acting normal; happy, smiling, watching television and getting
dressed. (PHT Vol. 1, 240:20-24). Christina then took her boys to her grandmother Clara
Rodrigues' house around 7:15 a.m., where they would stay until they were taken home to their
father. (lPHT, Vol. 1, 240:6-14) Christina then went to work, where she would work until
approximately 5 p.m. (Vol 1, 240:14-15). While Christina was at work, her grandfather and
grandmother dropped the boys off to Jonathan Quisano during the affernoon. (PHT Vol. 1,
239:19-23.) From there, Jonathan was solely responsible for the care of Khayden and Khaysen.
(PHT Vol. 1, 239:24-240:2). Christina worked the entire day of June 6, 2013, without any
phone calls or updates as to how the boys were doing. (PHT Vol. 1, 241:13-19.) Everything
changed shortly after she clocked out of work, (PHT, Vol 1, 241:20-24.)

Jonathan called Christina around 510 p.m., after she had clocked out of work and as
she was walking to her car to drive home. (PHT Vol. 1, 241:20-24.) During the call Jonathan
asked Christina where she was and urged Christina to hurry home. (PHT, Vol, 1, 242:10-14.)
Jonathan didn't tell her why she needed to hurry or describe anything as being wrong at the
house. (PHT, Vol. 1, 242:20-24,) A few minutes later Jonathan called Christina a second time,
again, asking Christina where she was and urging her to hurry home. (PHT, Vol. 1, 242:24-
243:2.) Jonathan still didn't provide any information as to why she needed to hurry home, but
rather, urged her to hurty home and then hung up the phone. (PHT, Vol. 1, 243:2-3.) Christina
called Jonathan back a few minutes later asking why she needed to hurry home. (PHT, Vol. 1,
243:3-5.) Christina wanted to know why Jonathan wanted her to hurry home. (PHT, Vol. 1,
243:21-23.) Specifically and only in direct response to Christina's call and question, Jonathan
said, "The boys were playing on the couch, and Khayden fell over, and I guess hit his head,

and -- um - - he said he wasn't opening his eyes, and he tried to put water on him, he wasn't
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getting up." (PHT, Vol. 1, 244:9-13.)

After Jonathan explained what happened Christina asked Jonathan if he had called 9-
J-1, but he hadn't done so and gave no explanation as to why not. (PHT, Vol. 1, 244:13-14,
247:11, 17-20.) At that point Christina told Jonathan she was going to call 9-1-1 and this time
she hung up on Jonathan, (PHT, Vol. 1,247:21-24.) Armed only with the information Jonathan
had provided, Christina called 9-1-1 right away. (PHT, Vol. 1, 248:4-5.) Christina advised the
9-1-1 operator who she was, that she was driviﬁg home from work and that Jonathan told her
the baby was playing on the couch and fell over. (PHT, Vol. 1, 248:8-11.)

Las Vegas City Fire Department responded to the family home around 5:56 or 5:58
p.m, as a result of the 9-1-1 call. (PHT, Vol. 1, 153:3-5, 154:22-24.) The call was initially
coded as a Bravo level response based on the information provided by Christina., (PHT, Vol.
1, 153:5-14.) Upon arriving at the residenée, Timothy Kline, a paramedic, was approached by
a male who opened the front door holding a small child, (PHT, Vol. I, 155:2-5). That male
was the only other adult at the home with the children. (PHT, Vol. 1, 214:22-25, 216:3-5.)
Timothy Kline's first impression was that the patient was "[ifeless...not
breathing...cyanotic...meaning that their oxygen level has dropped and they've been not
breathing, or not breathing adequately for at least several minutes.” (PHT, Vol. 1, 155:8-14.)
Kline directed the male to place the child on a bench in the hallway so Kline could render care.
(PHT, Vol. 1, 156:18-23.) Kline evaluated Khaydeﬁ‘s eyes, noting the pupils were dilated,
opened up and wide, nonresponsive and fixed in a wide position, (PHT, Vol. 1, 157:19-22.)
Based on the child's condition, Kline noted the call was much more severe than a Bravo level
response. (PHT, Vol. 1, 158:6-10.)

In an effort to treat the child, paramedic Kline asked the male who presented the child
what had happened. (PHT, Vol. 1, 160:13-16.) Defendant told Kline that Khayden had fallen
from a chair. (PHT, Vol. 1, 160:18.) For clarification Kline pointed or gestured to the two
chairs he saw and asked, "Those chairs right there?" (PHT, Vol 1, 161:5-5, 186:8-9.)
Defendant replied, "Yes, those chairs.” (PHT, Vol. 1, 161:5-6, 186:10-14.) Defendant further
stated to Kline that the child had fallen out of the chair and hit his héad on the floor, which
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appeared to be tile. (PHT, Vol. 1, 161:10-12.) Notably, Kline could only see two La-Z-Boy
recliners from where he was positioned working on Khayden. (PHT, vol. [, 160:25-161:2,
186:15-20.) Kline rushed to the ambulance with Khayden where treatment continued. (PHT,
Vol. 1, 163:4-8.) The medical treatment included breathing for the child, including chest
compressions and using a bag. (PHT, Vol. 1, 163:10-13, 177:23-12.) The child was also placed
on an EKG to ascertain the presence of electrical heart pulses. (PHT, Vol. 1, 163:10-15.)

An American Medical Response (AMR) unit also responded to the residence shortly
after Las Vegas City Fire Department. (PHT, Vol. 1, 206:4-24.) The child patient was already
in the back of the Fire Department unit when AMR arrived. (PHT, Vol. 1, 207:1-5.) AMR
emergency technician Patrick Burkhalter inquired separately of Jonathan as to what had
caused Khayden's injuries to try to determine the nature of the fall. (PHT, Vol. 1, 208:21-25.)
Defendant initially reported to Burkhalter that Khayden was playing on the back of a recliner
type chair and fell off the back hitting his head on the floor. (PHT, Vol. 1, 210:1-3.) Defendant
specifically said the child fell backwards. (PHT, Vol. 1, 211:18-23.) |

Burkhalter spoke with the Defendant a second time in an attempt to clarify how the
child fell off the chair. (PHT, Vol. 1, 212:18, 225: 15-16.) Burkhalter made the second inquiry
because "the injuries that were sustained didn't - - um - - seetm compatible to what we were
dealing with." (PHT, Vol. 1, 225:15-16.) Defendant then told Burkhalter he actually hadn't
seen the child fall, but, rather he saw Khayden playing on a chair, then turned around and when
Defendant turned back Khayden was on the floor. (PHT, Vol. 1, 212:19-22, 213:11-22.)

Due to the quick pace at the house Fire Captain Mickey Pedrol, was unaware Defendant
had already been asked what had happened to the child, so he, too, asked Defendant what had
happened to Khayden. (PHT, Vol. 1, 181:15-25.) Defendant told Captain Pedrol that both of
his sons had been playing on the bar and he turned around to see his son, Khayden, fall off of
the bar and hit his bead on the floor. (PHT, Vol. 1, 193:6-10.) Captain Pedrol made no further
attempts to clarify Defendant's statement, as Defendant was getting into the driver’s seat of an
SUV to go to the hospital, (PHT, Vol. 1, 203:20-25.) Christina arrived at the family home

sometime after the Fire Department and AMR arrived, though her primary focus was to rush
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in and get Khaysen and Jonathan to follow the ambulance to the hospital. (PHT, Vol. 1,
249:14-20.)
Khayden was transported to University Medical Center ("UMC") as required by Fire

‘Department Trauma Destination protocols arriving at approximately 623 p.m. (PHT, Vol. 1,

168:2-21.) At the hospital, Khayden received treatment performed by and under the
supervision of Michael Casey, M.D. (PHT, Vol. 1, 20:7-17.) The CT scan of Khayden's head
revealed a linear skull fracture, extensive intracranial bleeding with a midline shift, and a
tentorial shift caused by blood pushing the brain down. (PHT, Vol. 1, 27:4-7, 19-21.) The
herniation of the brain caused Khayden’s heart to stop during initial resuscitation, such that
the herniation would have slowed his heart and caused the blood pressure to drop until the
heart ultimately stopped working, though medical personnel restarted his heart. (PHT, Vol. 1,
30:19-23, 31;8-11.) Dr. Casey concluded the injuries to the brain were caused by trauma,
(PHT, Vol. 1, 28:23-29:2.) The child also had contusions or bruises developing in the lungs.
(PHT, Vol. 1, 30:6-8.) Dr. Casey concluded the lung contusions were a different injury from
the injuries to the head, and would not have been a result of the intubation process. (PHT, Vol.
1, 65:18-22.)

Dr. Casey spoke with investigative personnel to try to determine the cause of
Khayden’s injuries for purposes of treatment. Based on the information provided to Dr. Casey,
he ultimately concluded "The injury pattern [of Khayden] is not consistent with the height of
the fall...in this particular child." (PHT, Vol. 1, 37:21-24.) Khayden ultimately succumbed to
the injuries and was declared clinically brain dead. (PHT, Vol. 1, 38:3-6.)

At the preliminary hearing, Dr. Casey opined that Khayden’s injuries would have
required the reported fall to include some amount of rotational force that was not disclosed by

Defendant. (PHT, Vol. 1, 143:24-144:6.)
Based on the information gleaned at the hospital, Las Vegas Metropolitan Police

(LVMPD) detectives conducted a recorded interview with Jonathan Quisano at the family
residence to find out what happened to Khayden. (PHT, Vol. 2, 75:24-76:2.) Defendant
received Khayden and Khaysen from their caretaker around 4:30 p.m., at which time Khayden
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appeared fine and showed no signs of injury. (PHT, Vol. 2, 77:11-14, 20-24.) Defendant
described Khayden playing on the couch with Khaysen while Defendant sat in a recliner in
the living room. (PHT, Vol. 2, 78:16-23.) Defendant provided LVMPD detectives with
different information as to whether or not he saw Khayden fall off the couch; at first stating
he didn't see Khayden go over the coubh, then stating' he did. (PHT, Vol. 2, 81:11-18.) In the
account where Defendant said he saw Khayden go over the couch he described looking over
and seeing Khayden falling over the couch onto the floor. (PHT, Vol. 2, 78:23-79:4.)
Defendant re-enacted the fall using the doll and showed LVMPD detectives Khayden was
facing down, head first and demonstrated Khayden slipping over the back of the couch. (PHT,
Vol. 2, 83:6-13; 92:2-5.) Defendant said and then demonstrated finding Khayden lying on his
back parallel to the couch. (PHT, Vol. 2, 85:15-17.) Defendant did not mention Khayden
jumping around on the couch or adopt jumping as part of the events leading up to Khayden’s
injuries, though detectives suggested jumping in the interview. (PHT, Vol. 2, 91:22-92:2)

Defendant told LVMPD detectives that as soon as he picked up Khayden after the fall,
Khayden was making noise and appeared frozen, which he demonstrated with his arms. (PHT,
Vol. 2, 87:6-13.) Defendant reported splashing water on Khayden's face to try to wake him up
and also observing Khayden vomit. (PHT, Vol. 2, 87:25-88:18.) Defendant told LVMPD
detectives that he tried to keep air in Khayden's lungs. (PHT, Vol. 2, 01:6-7.) Interestingly,
Defendant placed tissues and other items he used to clean up Khayden in trash cans around
the house before paramedics arrived. (PHT, Vol. 2, 97:5-15.) By his own admissions,
Defendant waited to contact Christina and did not call 9-1-1 to summon assistance for
Khayden.

Defendant stated he waited approximately ten minutes before calling his girlfriend,
instead of calling 9-1-1. (PHT, Vol. 2, 88:25-89:14.) Defendant provided two different
explanations as to why he called Christina rather than 9-1-1. First, Defendant stated he wanted
Christina to come home first because she works in a doctor’s office as a nurse. (PHT, Vol. 2,
88:24-89:2.) During the initial cail, Defendant curiously didn’t tell Christina what was going
on with Khayden stating he didn’t want her to get into an accident. (PHT, Vol. 2, 89:2-7.)
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Defendant also explained to detectives that he didn’t call 9-1-1 himseif because “he gets
nervous and he didn’t know where to tell them to go.” (PHT, Vol. 2, 02:24-93:4.)

Dr. Montes, a pediatric radiologist, reviewed the June 6, 2013 imaging of the Khayden
from UMC and rendered his own opinions as to the findings contained therein. (PHT, Vol. 2,
7:9-12.) Dr. Montes noted the chest CT revealed symmetric consolidation in the lungs, which
he opined is evidence of a collapsed lung from lack of oxygen, not pulmonary contusions.
(PHT, Vol. 2, 12:3-5, 12-22.) Dr. Montes noted in the abdominal CT that there appeared to
be inflammation or fluid around the pancreas. (PHT, Vol. 2, 14:10-15.) Dr. Montes also
reviewed the head CT that showed multiple injuries. (PHT, Vol. 2, 15:18-24.) Khayden
suffered a subdural hemorrhage on the left side of his skull that extended along the whole side
of the head from front to back. (PHT, Vol. 2, 17:4-7, 14-16.) The subdural hemorrhage was
acute, in that it was less than 48 hours old, and the heterogeneous color indicated the bleeding
was either active or not old enough to have started clotting, (PHT, Vol. 2, 17:21-18:1,) There
was also a small amount of blood in the posterior region of the brain, which Dr. Montes
associatcd with the stellate skull fracture, (PHT, Vol. 2, 18:2-19.) The point of impact causing
the fracture would have been the center with the lines extending from the impact site in
multiple directions. (PHT, Vol. 2, 18:25-19:10.) Dr. Montes also noted a midline shift as a
result of brain herniation. (PHT, Vol. 2, 19:23-20:3.) The CT of the brain also revealed diffuse
cerebral edema signifying a global injury from either significant trauma or lack of oxygen,
(PHT, Vol. 2, 22:7-12.) More significantly, Dr. Montes opined the injuries to Khayden's head,
as depicted in the CT scan indicate he had suffered multiple injuries; one ijury causing the
fracture and blood localized to the fracture site, and a separate injury causing the left-side
subdural hemorrhage and cerebral edema. (PHT, Vol. 2, 24:15-19; 25:14-19.)

Dr. Lisa Gavin performed the autopsy of Khayden Quisano on or about June 7, 2013,
(PHT, Vol. 3, 6:12-14.) The majority ofthe injuries salient to the autopsy findings were located
in the brain and skull, (PHT, Vol, 3, 11:8-14.) The injuries to the brain would have had to
oceur within hours of the time of death. (PHT, Vol. 3, 133:17-21.) On the back of the skull,
Dr. Gavin located a stellate fracture and corresponding subgaleal hemorrhage. (PHT, Vol. 3,
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13:22-14:9.) There was also a subdural hemorrhage predominantly on the left side of the brain,
though there was also some bleeding on the right side. (PHT, Vol. 3, 13:13-19,) The right side
subdural hemorrhage was mostly at the back portion of the brain. (PHT, Vol. 3, 19:9-11.) Dr.
Gavin noted the left side had a "great deal of hemorrhage” that extended along most of the left
side of the brain from the back to the front. (PHT, Vol. 3, 19:11-14.) The brain was also very
swollen, as indicated by the lack of prominent grooves. (PHT, Vol. 3, 22:3-7.) The eyes also
had subdural hemorrhage present. (PHT, Vol. 3, 24:16-17.) At autopsy, the lungs were filled
with blood, which could have obscured evidence of pulmonary contusions. (PHT, Vol. 3, 26:7-
15, 108:9-17.)

The brain, spinal cord, and eyeballs were sent to a neuropathologist for further testing.
(PHT, Vol. 3, 35:15-17.) The additional testing of the eyeballs revealed subdural
hemorrthaging in the optic nerve sheaths, with more in the right side than the left. (PHT, Vol.
3,37:11-15.) The greater blood on the right side suggests more of an impact or focus of trauma
on the right side versus the left. (PHT, Vol. 3, 38:5-9.) The testing of the brain revealed
multiple findings. (PHT, Vol. 3, 39:1-4, 15-17.) One finding was diffuse cerebral edema, or
swelling of the entirc brain. (PHT, Vol. 3, 40:8-12)) The brain also revealed injury from
hypoxic ischemia, which appeared to be carly in the process of oxygen deprivaﬁon causing
damage to the brain. (PHT, Vol. 3, 40:19-41:14.) There was also diffuse axonal injury, which
is damage to the axons of the brain cells. (PHT, Vol. 3, 41:19-25.) The axonal injuries were
found in the decper areas of the brain. (PHT, Vol. 3, 43:2-44:1.) Such injury occurs when the
strands of the axon are torn or sheared, indicating the injury was caused by some sort of torsion
or rotational force. (PHT, Vol. 3, 42:1-4, 58:1-19.) The neuropathologist noted the extent of
the axonal injuries were caused by mixed etiologies, such that the injuries would have resulted
from both rotational forces and hypoxic ischemia. (PHT, Vol. 3, 142:20-143:1 N

Based on the constellation of injuries, Dr. Gavin concluded the cause of Khayden's
death was "acute brain injury due to the biunt force trauma." (PHT, Vol. 3, 53:5-9.} Dr. Gavin
noted there were multiple areas of injury to the brain such that there could be more than one

component involved in the case. (PHT, Vol. 3, 57:12-25.) Prior to making a determination as
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to manner of death, Dr. Gavin also reviewed the investigative statements of the Defendant to
LVMPD and to the medical personnel who responded to the family home. (PHT, Vol. 3, 54:4-
55:7.) Ultimately Dr. Gavin determined manner of death to be undetermined. (PHT, Vol. 3,
56:5.) Dr. Gavin chose manner of death undetermined because she couldn't rule it an accident
or a homicide. (PHT, Vol. 3, 55:21-56:2.) Notably, "in this case the information [revealed]
from the investigation doesn't match the severity of the injury, and because of that it's
undetermined in terms of what ended up causing this injury.”" (PHT, Vol. 3, 53:21-24, )}

After the death of Khayden, Detectives conducted additional mvestlgatlon obtaining
records from Hawan involving the death of an older sibling and additional non-accidental
injuries suffered by Khayden in 2010. This resulted in greater scrutiny of the Defendant’s
versions of the events leading up to Khayden’s injuries and the Defendant failure to summon
medical assistance or render aid,

PROCEDURAL HISTORY
The State has filed three sequential notices of expert witnesses, on May 16, 19 and 20,

2014, respectively. Each notice contains all of the information the State had regarding each
noticed expert, such that supplemental disclosures contained additional information obtained
by the State. In fact, where a curriculum vitae, per se, was not available, the State filed and
served counsel with each physician’s Nevada State Board of Medical Examiners Licenéee
Details, which includes the physician’s schooling, contact information, any notice or
restrictions on their medical license or other board actions, See Exhibits attached to 5/16/14
Notice of Expert Disclosure, 5/19/14 Supplemental Notice of Expert Disclosure and 5/20/14
Second Supplemental Notice of Expert Disclosure.

Additionally, the State was able to secure additional curriculum vitae for Michael
Casey, M.D., Sandra Cetl, M.D., Peter Egbert, M.D., Lisa Gavin, M.D., Stuart Kaplan, M.D.,
Asthur Montes, M.D., and, Meena Vohra, M.D. Those curriculum vitae were produced via
clectronic transmission to defense counsel on May 27, 2014, and counsel confirmed receipt

May 28, 2014. (Exhibit 1!, email chain regarding additional curriculum vitae.} In the same

I Attachments not included in Exhibit 1 but will be provided upon request.
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email, the State clarified that two listed crime scene analysts also go by different last names;
Stephanie Fletcher is also known as Stephanie Smith, while Danielle Keller is also known as
Danielle Carvounians. Id.

The morning of May 28, 2014, the State produced additional information regarding
multiple noticed radiologists obtained online, of which the information is akin, at least in part,
to a curriculum vitae. (Exhibit 2, email regarding radiologists.) The radiologists are Shahrokh
Assemi, M.D., Thomas E. Costello, M.D., Jerrell L. Ingalls, M.D,, Dianne Mazzu, M.D,,
Pejman M. Motatjem, M.D., Jimmy C. Wang, M.D., and Lisa K. Wong, M.D.

ARGUMENT

N.R.S. 174.234(2) and (3)(b) provide:

“3  Ifthe defendant will be tried for one or more offenses that
are punishable as a gross misdemeanor or felony and a witness that
a party intends to call during the case in chief of the State or during
the case in chief of the defendant is expected to offer testimony as
an expert witness, the party who intends to call that witness shall
file and serve upon the opposing party, not less than 21 days before
trial or at such other time as the court directs, a written notice
containing:

(a) A brief statement regarding the subject matter on which
the expert witness is expected to testify and the substance of the
testimony;

(b) A copy of the curriculum vitae of the expert witness, and

(c) A copy of all reports made by or at the direction of the
expert witness.

3. After complying with the provisions of subsections 1 and
2, each party has a continuing duty to file and serve upon the

opposing party:

(b) Any information relating to an expert witness that is
required to be disclosed pursuant to subsection 2, A party shall
provide information pursuant to this paragraph as soon as
practicable after the party obtains that information. The court shall
prohibit the party from introducing that information in evidence or
shall prohibit the expert witness from tcsti%ing if the court
determines that the party acted in bad faith by not timely
disclosing that information pursuant to subsection 2.”

il
I
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Reading both sections together, it is clear the legislature understood that parties will
likely receive additional information or documentation that would satisfy the requirements of
subsection 2 by creating a continuing duty to turn over information in subsection 3. Moreover,
the Supreme Court has held that challenges to the sufficiency of an expert notice focus on
whether or not the State acted in bad faith in the information disclosed and if the defendant’s
substantial rights were prejudiced, Perez v. State, 313 P.3d 862, 870, 129 Nev. Adv. Op. 90,
(2013); Mitchell v, State, 124 Nev, 807, 819, 192 P.3d 721, 729 (2008). In Mitchell, the State

failed to disclose the expert who tgstiﬁcd at trial, conceded the same on appgal, yet there was
no claim or finding the State acted in bad faith or prejudice to defendant’s substantial rights.
Id

The State’s timely updates regarding curriculum vitae and information regarding each
expert belies any claims the State is- acting in bad faith in noticing expert witnesses and
complying with the requirements of NRS 174.234%. Additionally, other than Dr. Cetl, each
and every expert noticed by the State comes from the medical records of the victim child
Khayden Quisano and/or reports and/or records produced prior to the preliminary héaring held
over the course of three days in November 2013. The medical records and/or reports
documenting the involvement of each individual are the basis of each noticed expert’s
anticipated téstirnony. As such, the Defendant has had more than forty (40) days to “chase
down” information about these experts and “conduct a thorough inquiry into each” individual
and their anticipated testimony.

Defendant also challenges the sufficiency of the notice as to the crime scene analysts
claiming the testimonial summary lacks sufficient detail. As with the physicians, all work done
by each crime scene analyst arises from their work in the investigation of the .case, the details
of which are contained in the records produced prior to the November 2013 preliminary
hearing. For instance, the State produced the CSA reports, bates stamped as DA — Quisano
00404-004 14, which document what each CSA did by each CSA’s name and unique personnel

2 There are no expert reports to disclose as no expert has prepared a report in anticipation of trial. Any report by a named |
expert was generated as part of his or her work on the case as a first responder, medical provider, investigator and/or at
the request of someone other than the District Attorney’s Office,
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number. Thus, the description provided in the Notices of Experts should be sufficient for
counsel to review the discovery provided and prepare for what each crime scene analyst may
be called to testify about.

The State cannot be expected to produce a notice of expert witness that summarizes the
details of the work, evaluations, reports, and photographs completed by each and every expett,
as such a task would result in a notice almost as long as the hundreds upon hundreds of pages
of records, photographs, and reports of discovery produced in this matter. Accordingly, the
State’s notices of expert witnesses and ongoing disclosures are sufficient in accordance with
NRS 174.234 subsections (2) and (3)(b).

CONCLUSION

Based on the above and foregoing Points and Authorities, the State .respectfully requests
that this Court deny Defepdant’s Motion to Exclude Expert Witnesses.

DATED thi@_trfday of May, 2014

STEVEN B. WOLFSON

DISTRICT ATTORNEY
Nevada Bar #001565

BY §
MICHELLE Y. JOBE
Chief Deputy District Attorney
Nevada Bar #010573

i
1
i
1
i
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CERTIFICATE OF E-MAIL 7’1&
I hereby certify that service of the above and foregoing, was made thi§30 day of
May, 2014, by e-mail to:

Nancy Lemcke, DPD
Email: lemckenl@ClarkCountynv.gov

Norman Reed, DPD
Email: reedni{@clarkcountynv.gov

pdclerk@clarkcountynv.gov

%%retary 1for %%e %istrict Attorney's Office

13F09094X/MY J/jt/MVU
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EXHIBIT “1”



‘Michelle Jobe ‘ ,
]

From; Michelle Jobe

Sent: _ Tuesday, May 27, 2014 600 PM

Tor ) ‘Nancy Lemcke’; Norman Reed

Cc: Michael Staudaher

Subject; CVs for Experts - Quisano

Attachments: ' CaseyM.pdf; Cetl court cv.doc; GavinL.pdf; KaplanStuart.rtf, MontesA.pdf; Peter Egbert
‘ CV.doc; VohraM.doc

Hi, Nancy & Norm,

Here are the CVs | was able to locate regarding your motion and inquiry today.
Doctors:
Michael Casey, MD
Sandra Cetl, MD
Peter Egbert, MID
. Lisa Gavin, MD
Stuart Kaplan, MD
Arthur Montes, MD
Meena Vohra, MD

As for the CSAs:

All cv's were disclosed.

Note: Stephanie Fletcher is also Stephanie Smith
Note: Danielle Keller is also Danielle Carvounians

Additional information may be found online for certain doctors (1 looked at length), but no additional CVs were found
online. Notably, there is additional information on some of the radiologists that may be located at
desertradilogy.com/directory/people. | printed out the details for alf of the radiologists on that website and will send it

over tomorrow.

Thanks!
Michelle

Michelle Y. Jobe

Chief Deputy District Attorney

Clark County District Attorney's Cffice
General Litigation Team L-2

TEL: (702) 671-2674

FAX: (702) 868-2427

Email; Michelle.Jobe@clarkcountyda.com
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Michelle Jobe

R
From:’ Norman Reed <reednj@ClarkCountyNV.gov>
Sent: Wednesday, May 28, 2014 10:08 AM
To: Michelle Jobe; Nancy Lemcke
Ce Michael Staudaher
Subject: RE: CVs for Experts - Quisano

Thanks for your help....| appreciate it.

From: Michelle Jobe [mailto:Michelle.Jobe@clarkcountyda.com]
Sent: Tuesday, May 27, 2014 6:00 PM

To: Nancy Lemcke; Norman Reed

Cc: Michael Staudaher

Subject: CVs for Experts - Quisano

Hi, Nancy & Norm,

Here are the CVs | was able to locate regarding your motion and inquiry today.
Doctors:
Michael Casey, MD
Sandra Cetl, MD
" Peter Egbert, MD
Lisa Gavin, MD
Stuart Kaplan, MD
Arthur Montes, MD
Meena Vohra, MD

As for the CSAs:

All cv's were disclosed.

Note: Stephanie Fletcher is also Stephanie Smith
Note: Danielle Keller is also Danlelle Carvounians

Additional information may be found online for certaln doctors (1 looked at length), but no additional CVs were found
online. Notably, there is additional information on some of the radiologists that may be located at

desertradilogy.com/directory/peopie. | printed out the detalls for all of the radiologists on that website and will send it

over tomorrow.

Thanks!
Michelle

Michelle Y. Jobe

Chief Deputy District Attorney

Clark County District Attorney's Office
General Litigation Team L-2

TEL: {702) 671-2674

FAX: (702) 868-2427

Email; Michelle.Jobe@clarkcountyda.com
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Micheile Jobe

-
From: Michelle Jobe

Sent: Wednesday, May 28, 2014 7:.42 AM
To: , ‘Nancy Lemcke'; Norman Reed

Ce: ] _ Michael Staudaher

Subject: Quisano - Radiologist Profiles

Attachments: SCAN_D860.pdf

Hi, Nancy and Norm,

As promised, here Is the remainder of what | could find on the noticed experts. Attached are the profile print outs from

desertradiology.com.
Thanks!

Michelle

Michelle Y. Jobe

Chief Deputy District Attorney

Clark County District Attorney's Office
General Litigation Team L-2

TEL: {702) 671-2674 |

FAX: {702) 868-2427

Email: Michelle.Jobe@clarkcountyda.com

--—-0riginal Message---—

From: Mary Bailey
Sent: Wednesday, May 28, 2014 6:51 AM

To: Michelle Jobe
Subject: Emailing: SCAN_0860.pdf

Your message is ready to be sent with the following file or link attachments:

SCAN_0860.pdf

Note: To protect against computer viruses, e-mail programs may prevent sending or recelving certain types of file
attachments. Check your e-mail security settings to determine how attachments are handied.
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Shahrokh Assemi, MD - Our Radiologists - Desert Radiologists Page 1 of 1

| Shahrokh Assemi; MD

Medical SchoolUniversity of Vermont College of Medicine, 1993 InternshipKaiser Foundation
Hospital Medical Center, 1996 ResidencyEmory University School of Medicine, 2003

FellowshipBody Imaging
Emory University School of Medicine, 2004 Sub-SpecialtyBody/Urology Imaging

Board CertificationsAmerican Board of Radiology
American Board of Internal Medicine

Biography

Dr. Assemi served as Emergency Department Physician and Hospitalist/Internist at Kaiser
Permanente Medical Center in Los Angeles, California from 1999 0 2001. Dr. Assemi joined Desert
Radiologists in January of 2005.

Professional Affiliations

American College of Radiology
American Roentgen Ray Society

Clark County Medical Society
Radiological Society of North America

Back to Directory (htip://www.desertradiology.com/directory/people)

+

http:/fwerw.desertradiology.conv/directory/people/show/shahrokh-assemi 5/27/2014

917



Thomas E. Costello, MD - Qur Radiologists - Desert Radiologists Page 1 of 1

Thomas E. Costello, MID

Medical SchoolUniversify of Nevada _
Schoo! of Medicine, 1983 ResidencyParkland Memorial Hospital, 1987 Sub-SpecialtyCardiac

Imaging
Board CertificationsAmerican Board of Radiology

Biography

Dr. Costello joined Desert Radiologists in 1987. He currently serves as the Medical Director for
Desert Radiologists Cathedral Rock facility.

Professional Affiliations

American College of Radiology
American Roentgen Ray Society

Clark County Medical Society

Nevada State Medical Association
Radiological Society of North America

Back to Directory ( httn://www.deseljtradiology.comzdirectg' ry/people)

http://www.desertradiology.com/directory/people/show/thomas-costel10 5/27/2014
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Jerrell L. Ingalls, MD - Our Radiologists - Desert Radiologists Page 1 of |

Jerrell L. Ingalls, MD

Medical SchooBaylor College of Medicine, 2004 ResidencyGrand Rapids Medical Education and
Research Center, 2009 FellowshipMusculoskeletal Imaging

‘University of Cincinnati School of Medicine, 2010 Sub-SpecialtyMusculoskeletal Imaging

Board CertificationsAmerican Board of Radiology

Biography

Dr, Ingalls served as Chief Resident from 2008 -2009 at Grand Rapids Medical Education and
Rescarch Center at Michigan State University. During his four-year residency, he was the recipient
the anmual "Top Radiology Resident Research" award.

Dr. Jerrell Ingalls joined Desert Radiologists in 2011. At the University of Cincinnati, Dr, Ingalls
served as Assistant Radiology Professor in the MSK Section and Assistant Radiology Residency
Program Director. In 2011, he was the recipient of the Resident Teaching Award. He has coauthored

several research projects, and was awarded first place at the Michigan Radiologic Society Resident
Research Forum in 2008.

Professional Affiliations

American College of Radiology
Association of University Radiologists
Radiologica! Society of North America

Back to Directory (http://www desertradiology.com/ directory/people)

http://www.desertradiology.com/ directory/people/show/jerrell-ingalls 5/27/2014
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Dianne Mazzu, M.D. - Our Radiologists - Desert Radiologists Page 1 of 1

Dianne Mazzu, M.D.

Medical SchoolUniversity of Nevada School of Medicine, 1991

Alpha Omega Alpba InternshipUniversity of Nevada Affiliated Hospitals, 1992 ResidencyStanford
University Medical Center, 1996 FellowshipBody Imaging/Mammography '
Stanford University Medical Center, 1997 Sub-SpecialtyBody/Urology Imaging

Women's Imaging
Board CertificationsAmerican Board of Radiology

Biography

Dr. Mazzu completed her undergraduate degree at Pennsylvania State University. She joined Desert
Radiologists in July 1997 following completion of her fellowship.

Professional Affiliations

American College of Radiology
American Roentgen Ray Society

Clark County Medical Society

Nevada State Medical Association
Radiological Society of North America

Back to Directory (http://www.desertradiology.com/directory/people}

http://www.desertradiology.com/directory/people/show/dianne-mazzu 5/27/2014 |
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Pejman M. Motatjem, MD - Our Radiologists - Desert Radiologists Page 1 of 1

Pejman M. Motarjem, MD

EducationB.A. in Cellular Biology
California State University Nortbridge, 1995 Medical SchoolBoston University School of Medicine,

2004 InternshipHarvard University School of Medicine,

Mount Auburn Hospital, 2007 ResidencySaint Vincent Hospital
2011 FellowshipCross-Sectional Imaging

Johns Hopkins Hospital, 2012 Sub-SpecialtyBody/Urology Imaging
Board CertificationsAmerican Board of Radiology

Biography

Dr. Motarjem graduated from St. Vincent Hospital in Worcester MA where he served as chief
resident. While a medical student, he spent one year participating in research at the Tissue
Engincering Laboratory at the Massachusctts General Hospital, Harvard School of Medicine. During

this time, he coauthored multiple papers on tissue engineered cartilage and nerve repair.

Dr. Motarjem joined Desert Radiologists in 2012. He has co-authored numerous publications, as well
as, presented a research poster at the 2011 Society of Computed Body Tomography and Magnetic
Resonance, in Washington, DC.

Professional Affiliations

American College of Radiology
American Medical Association
American Roentgen Ray Society
Radiological Society Of North America
National Board Of Medical Examirers

Back to Directory ( hitn://www.desertradiology.com/directory/people)

htfp://www.desertradiology.com/directory/people/show/pejman-motaﬂ em 5/27/2014
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Jimmy C. Wang, MD - Our Radiologists - Desert Radiologists Page 1 of 1

Jimmy C. Wang,'MD

Medical SchoolUniversity of California - San Diego, 2005 ResidencyMeGaw Medical Center of
Northwestern University, 2010 FellowshipMusculoskeletal Imaging

University of California - San Diego, 2011 Sub-SpecialtyMusculoskeletal Imaging

Board CertificationsAmerican Board of Radiology :

Biography

Dr. Wang graduated in 2000 from Illinois Institute of Technology with a Bachelor of Science in

Molecular Biochemistry and Biophysics. After recieving his Medical Degree in 2005, he completed a
one-year trapsitional internship at Santa Clara Valley Medical Center and earned Transitional Intern

of the year.

Dr. Wang joined Desert Radiologists in 2013, as a teleradiologist.

Professional Affiliations
American College of Radiology

Radiological Society of North America
American Roentgen Ray Society

Back to Directory (hitp://www.desertradiology.com/directory/people)

http://www.desertradioIogy.com/directory/people/show/jirnmy—c-wang 5/27/2014
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Lisa K. Wong, MD - Our Radiologists - Desert Radiologists Page 1 of 1

Lisa K.. Wong, MD

Medical SchoolUniversity of Nevada - Reno School of Medicine, 2000 InternshipUniversity of
Nevada - Reno School of Medicine, 2001 ResidencyLouisiana State University School of Medicine,

2005 FellowshipPediatric Radiology
Children's Hospital of Los Angeles, 2009 Sub-SpecialtyPediatric Imaging

Board CertificationsAmerican Board of Radiology
Certificate of Qualification in Pediatric Radiology

Biography
Dr. Wong served as an Assistant Professor of Thoracic Radiology at the LSU School of Medicine
Department of Radiology. She joined Desert Radiologists in 2006. '

Professional Affiliations

American College of Radiology
American Roentgen Ray Society

Clark County Medical Society
Radiological Society of North America

Back to Directory (http://www.desertradiolo,qy.com/directory/peoplc)

http://www.desertradiology.coni/directory/people/show/lisa~wong 5/27/2014
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
MICHAEL V. STAUDAHER
Chief Deputy District Attorney
Nevada Bar #008273
MICHELLE Y. JOBE

Chief Deputy District Attorney
Nevada Bar #010575

200 Lewis Avenue

Las Vc%as, Nevada 89155-2212
(702) 671-2500

Attorneys for Plaintiff

THE STATE OF NEVADA,
Plaintiff,
-VS'_

JONATHAN QUISANO,
#5991702

De_fendant.

Electronically Filed
05/30/2014 07:56:26 AM

w@i/gﬁ.‘w

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No. C-13-294266-1
Dept No. XXI

OPPOSITION TQO DEFENDANT’S MOTION TO LIMIT EXPERT TESTIMONY

1 deemed necessary by this Honorable Court.
/
"

DATE OF HEARING: JUNE 3, 2014
TIME OF HEARING: 9:00 A M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, District Attomey,
through MICHAEL V. STAUDAHER and MICHELLE Y. JOBE, Chief Deputy District
Attorneys, and files this Opposition to Defendant’s Motion to Limit Expert Testimony.
| This Opposition is made and based upon all the papers and pleadings on file herein, the

attached points and authorities in support hereof, and oral argument at the time of hearing, if

13F05094-OPP5-(Quisano_Jonathan)-004 dacx
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POINTS AND AUTHORITIES
STATEMENT OF FACTS REGARDING DEATH OF KHAYDEN QUISANO
Thursday, June 6, 2013, started out like a normal day; Christina Rodrigues woke up her

two sons with the Defendant, Khayden and Khaysen Quisano, around 6:30 a.m., got ready for
work and prepared the boys ready for their day. (PHT Vol. 1, 240:11-12). That morning both
Khayden and Khaysen were acting normal; happy, smiling, watching television and getting
dressed. (PHT Vol. 1, 24(:20-24). Christina then took her boys to her grandmother Clara
Rodrigues' house around 7:15 a.m., where they would stay until they were taken home to their
father. (PHT, Vol. 1, 240:6-14) Christina then went to work, where she would work until
approximately 5 p.m. (Vol 1, 240:14-15). While Christina was at work, her grandfather and
grandmother dropped the boys off to Jonathan Quisano during the aflernoon. (PHT Vol. 1,
239:19-23.) From there, J onathan was solely responsible for the care of Khayden and Khaysen.
(PHT Vol. 1, 239:24-240:2). Christina worked the entire day of June 6, 2013, without any
phone calls or updates as to how the boys were doing. (PHT Vol. 1, 241 :13-19..) Everything
changed shortly after she clocked out of work. (PHT, Vol. 1, 241:20-24.)

Jonathan called Christina around 510 p.m., afier she had clocked out of work and as
she was walking to her car to drive home. (PHT Vol. 1, 241:20-24,) During the call Jonathan
asked Christina where she was and urged Christina to hurry home. (PHT, Vol. 1, 242:10-14.)
Jonathan didn't tell her why she needed to hurry or describe anything as being wrong at the
house. (PHT, Vol. 1, 242:20-24.) A few minutes later Jonathan called Christina a second time,
again, asking Christina where she was and urging her to hurry home, (PHT, Vol. 1, 242:24-
243:2) Jonathan still didn't provide any information as to why she needed to hurry home, but
rather, urged her to hurry home and then hung up the phone. (PHT, Vol. 1, 243:2-3.) Christina
called Jonathaﬁ back a few minutes later asking why she needed to hurry home, (PHT, Vol. 1,
243:3-5.) Christina wanted to know why Jonathan wanted her to hurry home. (PHT, Vol. 1,
243:21-23.) Specifically and only in direct response to Christina's call and question, Jonathan
said, "The boys were playing on the couch, and Khayden fell over, and I guess hit his head,

and -- um - - he said he wasn't opening his eyes, and he tried to put water on him, he wasn't
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getting up.” (PHT, Vol. 1, 244:9-13.)

After Jonathan explained what happened Christina asked Jonathan if he had called 9-
1-1, but he hadn't done so and gave no explanation as to why not. (PHT, Vol. 1, 244:13-14,
247:11, 17-20.) At that point Christina told Jonathan she was going to call 9-1-1 and this time
she hung up on Jonathan. (PHT, Vol. 1,247:21-24.) Armed only with the information Jonathan
had provided, Christina called 9-1-1 right away. (PHT, Vol. 1, 248:4-5 .} Christina advised the
9-1-1 operator who she was, that she was driving home from work and that Jonathan told her
the baby was playing on the couch and fell over. (PHT, Vol. 1,248:8-1 1.)

Las Vegas City Fire Department responded to the family home around 5:56 or 5:58
p.m. as a result of the 9-1-1 call. (PHT, Vol. 1, 153:3-5, 154:22-24.) The call was initially
coded as a Bravo level response based on the information provided by Christina. (PHT, Vol
1, 153:5-14.) Upon arriving at the residence, Timothy Kline, a paramedic, was approached by
a male who opened the front door holding a small child, (PHT, Vol. 1, 155:2-5). That male
was the only other adult at the home with the children. (PHT, Vol. 1, 214:22-25, 216:3-5.)
Timothy Kline's first impression was that the patient was "lifeicss...ndt |
breathing...cyanotic...meaning that their oxygen level has dropped and they've been not
breathing, or not breathing adequately for at least several minutes." (PHT, Vol. I, 155:8-14.)
Kline directed the male to place the child on a bench in the hallway so Kline could render care.
(PHT, Vol. 1, 156:18-23.) Kline evaluated Khayden's eyes, noting the pupils were dilated,
opened up and wide, nonresponsive and fixed in a wide position, (PHT, Vol. 1, 157:19-22.)
Based on the child's condition, Kline noted the call was much more severe than a Bravo level
response. (PHT, Vol. 1, 158:6-10.)

In an effort to treat the child, paramedic Kline asked the male who presented the child
what had happened. (PHT, Vol. 1, 160:13-16.) Defendant told Kline that Khayden had fallen
from a chair. (PHT, Vol. 1, 160:18.) For clarification Kline pointed or gestured to the two
chairs he saw and asked, "Those chairs right the;e?“ (PHT, Vol. 1, 161:5-5, 186:8-9.)
Defendant replied, "Yes, those chairs." (PHT, Vol. 1, 161:5-6, 186:10-14.) Defendant further
stated to Kline that the child had fallen out of the chair and hit his head on the floor, which
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appeared to be tile. (PHT, Vol. 1, 161:10-12.) Notably, Kline could only see two La-Z-Boy
recliners from where he was positioned working on Khayden. (PHT, Vol. 1, 160:25-161:2,
186:15-20.) Kline rushed to the ambulance with Khayden where treatment continued, (PHT,
Vol. 1, 163:4-8.) The medical treatment included breathing for the child, including chest
compressions and using a bag, (PHT, Vol. 1, 163:10-13, 177:23-12.) The child was aléo placed
on an EKG to ascertain the presence of electrical heart pulses. (PHT, Vol. 1, 163:10-15.)

An American Medical Response (AMR) unit also responded to the residence shortly
after Las Vegas City Fire Department. (PHT, Vol. ll, 206:4-24.) The child patient was already
in the back of the Fire Department unit when AMR arrived. (PHT, Vol. 1, 207:1-5.) AMR
emergency technician Patrick Burkhalter inquired separately of Jonathan as to what had
caused Khayden‘s injuries to try to determine the nature of the fall. (PHT, Vol. 1, 208:21-25.)
Defendant initially reported to Burkhalter that Khayden was playing on the back of a recliner
type chair and fell off the back hitting his head on the floor. (PHT, Vol. 1, 210:1-3.) Defendant
specifically said the child fell backwards. (PHT, Vol. 1, 211:18-23.)

Burkhalter spoke with the Defendant a second time in an attempt to clarify how the
child fell off the chair. (PHT, Vol. 1, 212:18, 225:15-16.) Burkhalter made the second inquiry
because "the injuries that were sustained didn't - - um - - seem compatible to what we were
dealing with,” (PHT, Vol. 1, 225:15-16.) Defendant then told Burkhalter he actually hadn't
seen the child fall, but, rather he saw Khayden playing on a chair, then turned around and when
Defendant turned back Khayden was on the floor. (PHT, Vol. 1, 212:19-22, 213:11-22.) |

Due to the quick pace at the house Fire Captain Mickey Pedrol, was unaware Defendant
had already been asked what had happened to the child, so he, too, asked Defendant what had
happened to Khayden. (PHT, Vol. 1, 181:15-25.) Defendant told Captain Pedro! that both of
his sons had been playing on the bar and he turned around to see his son, Khayden, fall off of
the bar and hif his head on the floor. (PHT, Vol. 1, 193:6-10.) Captain Pedrol made nlo further
attempts to clarify Defendant's statement, as Defendant was getting into the driver’s seat of an
SUV to go to the hospital. (PHT, Vol. 1, 203:20-25.) Christina arrived at the family home
sometime after the Fire Department and AMR arrived, though her primary focus was to rush
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in and get Khaysen and Jonathan to follow the ambulance fo the hospital. (PHT, Vol. 1,
249:14-20.)

Khayden was transported to University Medical Center ("UMC") as required by Fire |
Department Trauma Destination protocols arriving at approximately 623 p.m. (PHT, Vol. 1,
168:2-21.) At the hospital, Khayden received treatment performed by and under the
supervision of Michael Casey, M.D. (PHT, Vol. 1, 20:7-17.) The CT scan of Khayden's head
revealed a linear skull fracture, extensive intracranial bleeding with a midline shift, and a
tentorial shift caused by blood pushing the brain down. (PHT, Vol. 1, 27:4-7, 19-21.) The
herniation of the brain caused Khayden’s heart to stop during initial resuscitation, such that
the herniation would have slowed his heart and caused the blood pressure to drop until the
heart ultimately stopped working, though medical personnel restarted his heart. (PHT, Vol. 1,
30:19-23, 31:8-11.) Dr. Casey concluded the injuries to the brain were caused by trauma.
(PHT, Vol. 1, 28:23-29:2.) The child also had contusions or bruises developing in the lungs.
(PHT, Vol. 1, 30:6~8.) Dr. Casey concluded the lung contusions were a different injury from
the injuries to the head, and would not have been a result of the infubation process. (PHT, Vol,
1, 65:18-22.)

Dr. Casey spoke with investigative personnel to try to determine the cause of

Khayden’s injuries for purposes of treatment. Based on the information provided to Dr. Casey,

he ultimately concluded "The injury pattern [of Khayden] is not consistent with the height of

the fall...in this particular child." (PHT, Vol. 1, 37:21-24.) Khayden ultimately succumbed to
the injuries and was declared clinically brain dead. (PHT, Vol. 1, 38:3-6.)

At the preliminary hearing, Dr. Casey opined that Khayden’s injuries would have
required the reported fall {o include some amount of rotational force that was not disclosed by
Defendant. (PHT, Vol. 1, 143:24-144:6.) o

Based on the information gleaned at the hospital, Las Vegas Metropolitan Police
(LVMPD) detectives conducted a recorded interview with Jonathan Quisano at the family
residence to find out what happened to Khayden. (PHT, Vol 2, 75:24-76:2.) Defendant
received Khayden and Khaysen from their caretaker around 4:30 p.m., at which time Khayden
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appeared fine and showed no signs of injury. (PHT, Vol. 2, 77:11-14, 20-24.) Defendant
described Khayden playing on the couch with Khaysen while Defendant sat in a recliner in
the living rdom. (PHT, Vol. 2, 78:16-23.) Defendant provided LVMPD detectives with
different information as to whether or not he saw Khayden fall off the couch; at first stating
he didn't see Khayden go over the couch, then stating he did. (PHT, Vol. 2, 81:11-1 8.) In the
account where Defendant said he saw Khayden go over the couch he described looking over
and seeing Khayden falling over the couch onto the floor. (PHT, Vol. 2, 78:23-79:4.)
Defendant re-enacted the fall using the doll and showed LVMPD detectives Khayden was
facing down, head first and demonstrated Khayden slipping over the back of the couch. (PHT,
Vol. 2, 83:6-13; 92:2-5.) Defendant said and then demonstrated finding Khayden lying on his
back parallel to the couch. (PHT, Vol. 2, 85:15-17)) Defendant did not mention Khayden
jumping around on the couch or adopt jumping as part of the events leading up to Khayden’s
injuries, though detectives suggested jumping in the interview. (PHT, Vol. 2, 91:22-92:2)

Defendant told LVMPD detectives that as soon as he picked up Khayden after the fall,
Khayden was making noise and appeared frozen, which he demonstrated with his arms. (PHT,
Vol. 2, 87:6-13.) Defendant reported splashing water on Khayden's face to try to wake him up
and also observing Khayden vomit. (PHT, Vol. 2, 87:25-88:18.) Defendant told LVMPD
detectives that he trie:d to keep air in Khayden's lungs. (PHT, Vol. 2, 91:6-7.) Interestingly,
Defendant placed tissues and other items he used to clean up Khayden in trash cans around
the house before paramedics arrived. (PHT, Vol. 2, 97:5-15.) By his own admissions,
Defendant waited to contact Christina and did not call 9-1-1 to summon assistance for
Khayden.

Defendant stated he waited approximately ten minutes before calling his girlfriend,
instead of calling 9-1-1. (PHT, Vol. 2, 88:25-89:14,) Defendant provided two different
explanations as to why he called Christina rather than 9-1-1, First, Defendant stated he wanted
Christina to come home first because she works in a doctor’s office as a nurse. (PHT, Vol. 2,
88:24-89:2.) During the initial call, Defendant curiously didn’t tell Christina what was going
on with Khayden stating he didn’t want her to get into an accident. (PHT, Vol. 2, 89:2-7.)
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Defendant also explained to detectives that he didn’t call 9-1-1 himself because “he gets
nervous and he didn’t know where to tell them to go.” (PHT, Vol. 2, 92:24-93:4.)

Dr. Montes, a pediatric radiologist, reviewed the June 6, 2013 imaging of the Khayden
from UMC and rendered his own opinions as to the findings contained therein. (PHT, Vol. 2,
7:9-12.) Dr. Montes noted the chest CT revealed symmetric consolidation in the lungs, which
he opined is evidence of a collapsed lung from lack of oxygen, not pulmonary contusions.
(PHT, Vol. 2, 12:3-5, 12-22.) Dr. Montes noted in the abdominal CT that there appeared to
be inflammation or fluid around the pancreas. (PHT, Vol. 2, 14:10-15.) Dr. Montes also
reviewed the head CT that showed multiple injuries. (PHT, Vol. 2, 15:18-24.) Khayden
suffered a subdural hemorrhage on the left side of his skull that extended along the whole side
of the head from front to back. (PHT, Vol. 2, 17:4-7, 14-16,) The subdural hemorrhage was
acute, in that it was less than 48 hours old, and the heterogeneous color indicated the bleeding
was either active or not old enough to have started clotting. (PHT, Vol. 2, 17:21-18:1.) There
was also a small amount of blood in the posterior region of the brain, which Dr. Montes
associated with the stellate skull fracture. (PHT, Vol. 2, 18:2-19.) The point of impact causing
the fracture would have been the center with the lines extending from the impact site in
multiple directions. (PHT, Vol. 2, 18:25-19:10.) Dr. Montes also noted a midline shiit as a
result of brain herniation, (PHT, Vol. 2, 19:23-20:3.) The CT of the brain also revealed diffuse
cerebral edema signifying a global injury from either significant trauma or lack of oxygen.
(PHT, Vol. 2, 22:7-12,) More significantly, Dr. Montes opined the injuries to Khayden's head,
as depicted in the CT scan indicate he had suffered multiple injuries; one injury causing the
fracture and blood localized to the fracture site, and a separate injury causing the left-side
subdural hemorrhage and cerebral edema. (PHT, Vol. 2, 24:15-19; 25:14-19.)

Dr. Lisa Gavin performed the autopsy of Khayden Quisano on or about June 7, 2013.
(PHT, Vol. 3, 6:12-14.) The majority of the injuries salient to the autopsy findings were located
in the brain and skull. (PHT, Vol. 3, 11:8-14.) The injuries to the brain would have had to
occur within hours of the time of death. (PHT, Vol. 3, 133:17-21.) On the back of the skull,
Dr. Gavin located a stellate fracture and corresponding subgaleal hemorthage. (PHT, Vol. 3,
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13:22-14:9.) There was also a subdural hemorrhage predominantly on the left side of the brain,
though there was also some bleeding on the right side. (PHT, Vol. 3, 13:13-19.) The right side
subdural hemorrhage was mostly at the back portion of the brain. (PHT, Vol 3, 19:9-11.) Dr.
Gavin noted the left side had a "great deal of hemorthage” that extended along most of the left
side of the brain from the back to the front, (PHT, Vol. 3, 19:11-14.) The brain was also very
swollen, as indicated by the lack of prominent grooves. (PHT, Vol. 3, 22:3-7.) The eyes also
had subdural hemorrhage present. (PHT, Vol. 3, 24:16-17.) At autopsy, the lungs were filled
with blood, which could have obscured evidence of pulmonary contusions. (PHT, Vol. 3, 26:7-
15,108:9-17.)

The brain, spinal cord, and eyeballs were sent to a neuropathologist for further testing.
(PHT, Vol 3, 35:15-17.) The additional testing of the ecyeballs revealed subdural
hemorrhaging in the optic nerve sheaths, with more in the right side than the left. (PHT, Vol.
3,37:11-15.) The greater blood on the right side suggests more of an impact or focus of trauma
on the right side versus the left. (PHT, Vol. 3, 38:5-9.) The testing of the brain revealed
multiple findings. (PHT, Vol. 3, 39:1-4, 15-17.) One finding was diffuse cerebral edema, or
swelling of the entire brain. (PHT, Vol. 3, 40:8-12.) The brain also revealed injury from
hypoxic ischemia, which appeared to be carly in the process of oxygen deprivation causing
damage to the brain. (PHT, Vol. 3, 40:19-41:14.) There was also diffuse axonal injury, which
is damage to the axons of the brain cells. (PHT, Vol 3, 41:19-25.) The axonal injuries were
found in the deeper areas of the brain. (PHT, Vol. 3, 43:2-44:1.) Such injury occurs when the
strands of the axon are torn or sheared, indicating the injury was caused by some sort of torsion
or rotational force. (PHT, Vol. 3, 42:1-4, 58:1-19.) The neuropathologist noted the extent of
the axonal injuries were caused by mixed etiologies, such that the injuries would have resulted
from both rotational forces and hypoxic ischemia. (PHT, Vol. 3, 142:20-143:1.)

Based on the constellation of injuries, Dr. Gavin concluded the cause of Khayden's
death was "acute brain injury due to the blunt force trauma.” (PHT, Vol. 3, 53:5-9.) Dr. Gavin
noted there were multiple areas of injury to the brain such that there could be more than one

component involved in the case. (PHT, Vol. 3, 57:12-25.) Prior to making a determination as
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to manner of death, Dr. Gavin also reviewed the investigative statements of the Defendant to
LVMPD and to the medical personnel who responded to the family home. (PHT, Vol. 3, 54:4-
55:7.) Ultimately Dr. Gavin determined manner of death to be undetermined. (PHT, Vol. 3,
56:5.) Dr. Gavin chose manner of death undetermined because she couldn't rule it an accident
or a homicide. (PHT, Vol. 3, 55:21-56:2.) Notably, "in this case the information [revealed]
from the investigation doesn't match the severity of the injury, and because of that it's
undetermined in terms of what ended up causing this injury.” (PHT, Vol. 3, 53:21-24.)

After the death of Khayden, Detectives conducted additional investigation obtaining
records from Hawaii involving the death of an older sibling and additional non-accidental
injuries suffered by Khayden in 2010. This resulted in greater scrutiny of the Defendant’s
versions of the events leading up to Khayden’s injuries and the Defendant failure to summon

medical assistance or render aid.
PROCEDURAL HISTORY

The State has filed three sequential notices of expert witnesses, on May 16, 19 and 20,
2014, respectively. Each notice contains all of the information the State had regarding each
noticed expert, such that supplemental disclosures contained additional information obtained
by the State. In fact, where a curriculum vitae, per se, was not available, the State filed and
served counsel with each physician’s Nevada State Board of Medical Examiners Licensee
Details, which includes the physician’s schooling, contact information, any notice 6r
restrictions on their medical license or other board actions. See Exhibits attached to 5/16/14
Notice of Expert Disciosuré, 5/19/14 Supplemental Notice of Expert Disclosure and 5/20/14
Second Supplemental Notice of Expert Disclosure.

Additionally, the State was able to secure additional curriculum vitae for Michael
Casey, M.D., Sandra Cetl, M.D., Peter Egbert, M.D., Lisa Gavin, M.D., Stuart Kaplan, M.D.,
Arthur Montes, M.D., and, Meena Vohra, M.D. Those curriculum vitae were produced via
electronic transmission to defense counsel on May 27, 2014, and counsel confirmed receipt
May 28, 2014,

i
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The morning of May 28, 2014, the State produced additional information regarding
multiple noticed radiologists obtained online, of which the information is akin, at léast in part,
to a curriculum vitae. The radiologists are Shahrokh Assemi, M.D., Thomas E. Costello, M.D,,
Jerrell L. Ingalls, M.D., Dianne Mazzu, M.D., Pejman M. Motarjem, M.D., Jimmy C. Wang,
M.D., and Lisa K. Wong, M.D.

ARGUMENT

The State opposes the Defendant’s motion to limit expert testimony as to the

mechanism of the victim’s injuries since neither the statute nor case law require such a
prerequisite for admissibility. NRS 50.275 establishes the threshold for qualified expert.
testimony such that “scientific, technical or other specialized knowledge will assist the trier of
fact to understand the evidence or to determine a fact in issue.” NRS 50.275; Townéend V.
State, 103 Nev. 113, 117, 734 P.2d 705, 708 (1987). The three requirements for the
admissibility of expert testimony are:

“(lﬁn[the expert] must be qualified in an area of “scientific,
technical or other specialized knowledge” (the qualification
requirement); (2) his or her specialized knowledge must “assist the
trier of fact to understand the evidence or to determine a fact in
issue” (the assistance requirement); and (3) his or her testimony

must be limited “to mafters within the scope of [his or her
specialized] knowledge” (the limited scope requirement).”

Perezv. State, 313 P.3d 862, 870, 129 Nev. Adv. Op. 90, (2013), quoting Hallmark v. Eldridge,

124 Nev. 492, 498, 189 P.3d 646, 650 (2008) (second alteration in original} (quoting NRS
50.275). The factors used to help determine whether or not a witness is qualified to testify
include “(1) formal schooling and academic degrees, (2) licensure, (3) employment
experience, and (4) practical experience and specialized training,” Id. at 867, quoting Hallmark
at 499, 189 P.3d at 650--51 (footnotes omitted). Nowhere in the factors enumerated by the
Supreme Court is there a requirement of testing or certain specialized knowledge.

Once an expert is qualified and provides an expert opinion at trial, it is ultimately up to
the trier of fact to determine the weight and credibility to assign to the expert’s testimony.
Allen v, State, 99 Nev. 485, 487-488, 665 P.2d 2338, 240 (1983). The trier of fact is not bound

by the expert opinion and may believe or disregard the expert testimony in its entirety. Clark

10
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v. State, 95 Nev. 24, 28, 588 P.2d 1027, 1029 (1979).
This case revolves around the significant injuries sustained by Khayden Quisano that

resulted in his presentation to UMC for medical treatment where he ultimately died as a result

of those injuries. The source or mechanism of those injuries is a significant factor in rendering

medical treatment, medical prognosis, mandated reporting requirements of medical personnel,
and determining cause of death. The experts noticed to testify about the mechanism of injury
in the instant case all have a medical background to assess, diagnose and treat medical injuries.
Moreover, the experts noticed by the State have employment, practical experience and training
in injuries and the mechanism of such injuries as it relates {o diagnosis, treatment, mandated
reporting of child abuse, and determining cause and manner of death. It is this very training
and professional experience by which they routinely encounter patients with medical injuries
and must assess the reported mechanism of injury to render care, diagnose, treat and/or
conclude the effect of the injuries to the patient. It is also the breadth of experience each of
these experts has from treating children with minor injuries to significant injuries and
analyzing the mechanism of injury as part of the medical process. Notably, the experts noticed
by the State have previously been qualified to testify and render expert opinior;s about medical
injuries and the mechanisms of those injuries. In light of the qualifications, training and
experience that each noticed expert has regarding assessing and treating injuries, as well as
assessing reported mechanisms of injury, each one should be qualified to testify as to the
injuries sustained by Khayden Quisanq and the mechanism of injury that could have caused
such injuries without testimony from a biomechanical expert. Ultimately, the trier of fact will
determine what weight, credibility or bclievability to assign each expert’s testimony based on
their qualifications, experience and testimony. |
Accordingly, the Defendant’s claim that these expérts should be limited or precluded
from testifying about the mechanism of injury to the victim absent a biomechanical expert is
inconsistent with case law and prior rulings by the Eighth Judicial District Court.
i
/!
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CONCLUSION

Based on the above and foregoing Points and Authorities, the State respectfully requests

that this Court deny Defzdant s Motion to Limit Expert Testimony.
DATED this ay of May, 2014,

STEVEN B. WOLFSON
DISTRICT ATTORNEY
Nevada Bar #001565

BY -

MICHELLE Y”K’)BE 770 (0
Chief Deputy District Attorney
Nevada Bar #010575

CERTIFICATE OF E-MAIL .
I hereby certify that service of the above and foregoing, was made this 30 I/ "day of
May, 2014, by e-mail to:

Nancy Lemcke, DPD
Email: lemckenl@ClarkCountynv.gov

Norman Reed, DPD
Email: reednji@clarkcountynv.gov

pdclerk@clarkcountynv.gov

15~/
cretary for the District Attorney's Office

13F09094X/MYV/jr/MVU
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Electronically Filed
05/30/2014 09:11:22 AM
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STEVEN B. WOLFSON

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565
MICHAEL V. STAUDAHER
Chief Deputy District Attorney
Nevada Bar #008273
MICHELLE Y. JOBE

Chief Deputy District Attorney
Nevada Bar #010575

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500 :

Attorneys for Plaintiff
| DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, CaseNo.  C-13-294266-1
Vs- Dept No. XXI
%?%?;[%AN QUISANO,
Defendant.

STATE’S OPPOSITION TO DEFENDANT’S MOTION IN LIMINE TO EXC LUDE

FIMONY REGARDING TRAUMA DESTINAT] A
. PROTOCOL

DATE OF HEARING: JUNE 3, 2014
TIME OF HEARING: 9:00 A M.

' COMES NOW, the State of Nevada, by STEVEN B, WOLFSON, District Attorney,
through MICHAEL V. STAUDAHER and MICHELLE Y. JOBE, Chief Deputy District
Attorneys, and files this Opposition to Defendant’s Motion in Limine to Exclude Testimony
Regarding Trauma Destination Fall Criteria Protocol.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court, |
/

W:A2013F\090194113F09094-OPPS-(Quisano__Jonathan)-003.docx
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POINTS AND AUTHORITIES
STATEMENT OF FACTS REGARDING DEATH OF KHAYDEN QUISANO
Thursday, June 6,2013, started out like a normal day; Christina Rodrigues woke up her

two sons with the Defendant, Khayden and Khaysen Quisano, around 6:30 a.m., got ready for
work and prepared the boys ready for their day. (PHT Vol. 1, 240:1 1-12), That morning both
Khayden and Khaysen were acting normal; happy, smiling, watching television and gefting
dressed. (PHT Vol. 1, 240:20-24). Christina then took her boys to her grandmother Clara
Rodrigues' house around 7:15 a.m., where they would stay until they were taken home to their
father. (PHT, Vol. 1, 240:6-14) Christina then went to work, where she would work until
approximately 5 p.m. (Vol 1, 240:14-15). While Christina was at work, her grandfather and
grandmother dropped the boys off to Jonathan Quisano during the afterncon. (PHT Vol. 1,
239:19-23.) From there, Jonathan was solely responsible for the care of Khayden and Khaysen,
(PHT Vol. 1, 239:24-240:2). Christina worked the entire day of June 6, 2013, without any
phone calls or ﬁpdates as to how the boys were doing. (PHT Vol. 1, 241:13-19.) Everything
changed shortly after she clocked out of work. (FHT, Val. 1, 241:20-24.)

Jonathan called Christina around 510 p.m., after she had clocked out of work and as
she was walking to her car to drive home. (PHT Vol, 1, 241:20-24.) During the call Jonathan
asked Christina where she was and urged Christina to hurry home. (PHT, Vol. 1, 242:10-14.)
Jonathan didn't tell her why she needed to hurry or describe anything as being wrong at the
house. (PHT, Vol. 1, 242:20-24.) A few minutes later Jonathan called Christina a second time,
again, asking Christina where she was and urging her to hurry home. (PHT, Vol. 1, 242:24-
243:2.) Jonathan still didn't provide any information as to why she needed to hurry home, but
rather, urged her to hurry home and then hung up the phone. (PHT, Vol. 1, 243:2-3.) Christina
called Jonathan back a few minutes later asking why she needed to hurry home. (PHT, Vol. 1,
243:3-5.) Christina wanted to know why Jonathan wanted her to hurry home. (PHT, Vol. 1,
243:21-23.) Specifically and enly in direct response to Christina's call and question, Jonathan

said, "The boys were playing on the couch, and Khayden feli over, and I guess hit his head,
I
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and - um - - he said he wasn't opening his eyes, and he tried to put water on him, he wasn't
getting up." (PHT, Vol. 1, 244:9-13.)

After Jonathan explained what happened Christina asked Jonathan if he had called 9-
1-1, but he hadn't done so and gave ho explanation as 'to why not. (PHT, Vol. 1, 244:13-14,
247:11, 17-20.) At that point Christina told Jonathan she was going to call 9-1-1 and this time
she hung up on Jonathan, (PHT, Vol. 1,247:21-24.) Armed only with the information Jonathan
had provided, Christina called 9-1-1 right away. (PHT, Vol. 1, 248:4-5.) Christina advised the
9-1-1 operator who she was, that she was driving home from wdrk and that Jonathan told her
the baby was playing on the couch and fell over, (PHT, Vol. 1, 248:8-11.)

Las Vegas City Fire Department responded to the family home around 5:56 or 5:58
p.m. as a result of the 9-1-1 call. (PHT, Vol. 1, 153:3-3, 154:22-24.) The call was initially
coded as a Bravo level response based on the information provided by Christina, (PHT, Vol.
1, 153:5-14.) Upon arriving at the residence, Timothy Kline, a paramedic, was approached by
a male who opened the front door holding a small child. (PHT, Vol. 1, 155:2-5). That male
was the only other adult at the home with the children. (PHT, Vol. 1, 214:22-25, 216:3-5.)
Timothy Kline's first impression was that the patient was "lifeless...not
breathing...cyanotic...meaning that their oxygen level has dropped and they've Been not
breathing, or not breathing adequately for at least several minutes.” (PHT, Vol. 1, 155:8-14.)
Kline directed the male to place the child on a bench in the haltway so Kline could render care.
(PHT, Vol. 1, 156:18-23.) Kline evaluated Khayden's eyes, noting the pupils were dilated,
opened up and wide, nonresponsive and fixed in a wide position. (PHT, Vol. 1, 157:19-22.)
Based on the child's condition, Xline noted the call was much more severe than a Bravo level
response. (PHT, Vol. 1, 158:6-10.)

In an effort to treat the child, paramedic Kline asked the male who presented the child
what had happened. (PHT, Vol. 1, 160:13-16.) Defendant told Kline that Khayden had fallen
from a chair. (PHT, Vol. 1, 160:18.) For clarification Kline pointed or gestured to the two
chairs he saw and asked, "Those chairs right there?" (PHT, Vol. 1, 161:5-3, 186:8-9.)
Defendant replied; "Yes, those chairs." (PHT, Vol. 1, 161:5-6, 186:10-14,) Defendant further

3
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stated to Kline that the child had fallen out of the chair and hit his head on the floor, which
appeared to be tile, (PHT, Vol. 1, 161;10-12,) Notably, Kline could only see two La-Z-Boy
recliners from where he was positioned working on Khayden. (PHT, Vol. 1, 160:25-161:2,

186:15-20.) Kline rushed to the ambulance with Khayden where treatment continued. (PHT,

Vol. 1, 163:4-8.) The medical treatment inclﬁded breathing for the child, including chest
compressions and using a bag. (PHT, Vol. 1, 163:10-13, 177:23-12.) The,child was also placed
on an EKG to as‘certain the presence of electrical heart pulses. (PHT, Vol. 1, 163:10-15.)

An American Medical Response (AMR) unif also responded to the residence shortly
afier Las Vegas City Fire Department. (PHT, Vol. 1, 206:4-24.) The child patient was already

in the back of the Fire Department unit when AMR arrived. (PHT, Vol. I, 207:1-5.) AMR

emergency technician Patrick Burkhalter inquired separately of Jonathan as to what had

caused Khayden's injuries to try to determine the nature of the fall, (PHT, Vol. 1, 208:21-25,) |

Defendant initially reported to Burkhalter that Khayden was playing on the back of a recliner
type chair and fell off the back hitting his head on the floor. (PHT, Vol. 1, 210:1-3.) Defendant
specifically said the child fell backwards. (PHT, Vol. 1, 211:18-23.) |

Burkhalter spoke with the Defendant a second time in an attempt to clarify how the
child fell off the chair. (PHT, Vol. 1, 212:1 8, 225:15-16.) Burkhalter made the second inquiry
because "the injuries that were sustained didn't - - um - - seem compatible to what we were
dealing with." (PHT, Vol. 1, 225:15-16.) Defendant then told Burkhalter he actually hadn't
seen the child fall, but, rather he saw Khayden playing on a chair, then turned around and when
Defendant turned back Khayden was on the floor. (PHT, Vol. 1, 212:19-22, 213:11-22.)

Due to the quick pace at the house Fire Captain Mickey Pedrol, was unaware Defendant
had already been asked what had happened to the child, so he, too, asked Defendant what had
happened to Khayden. (PHT, Vol. 1, 181:1 5—2.5.) Defendant told Captain Pedrol that both of
his sons had been playing on the bar and he turned around to see his son, Khayden, fall off of
the bar and hit his head on the floor. (PHT, Vol. 1, 193:6-10.) Captain Pedrol made no further
attempts to clarify Defendant's statement, as Defendant was geiting into the driver’s seat of an

SUV to go to the hospital. (PHT, Vol, 1, 203:20-25.) Christina arrived at the family home

4
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“sometime after the Fire Department and AMR arrived, though her primary focus was to rush

in and get Khaysen and Jonathan to follow the ambulance to the hospital. (PHT, Vol. 1,
249:14-20.)

Khayden was transported to University Medical Center ("UMC") as required by Fire
Department Trauma Destination protocols arriving at approximately 623 p.m. (PHT, Vol. 1,
168:2-21,) According to Kline, UMC was the required destination based on the child’s level
of consciousness, the status of the child’s pupils and his lack of response to painful stimuli.
(PHT, Vol. 1, 168:10-13.) Khayden’s presentation mandated he be taken to UMC trauma.
(PHT, Vol. 1, 168:13-14.) The Trauma Destination protocols related to child falls has to do
with the mechanism of injury to the child, where the height of the fall is part of the analysis,
(PHT, Vol. 1, 168:22-169:5) The mechanism of injury described by the adult male at the house
to Kline was less than ten feet or twice the height of the child, such that based on the reported
mechanism of injury alone, UMC Trauma was not a required destination for medical
treatment. (PHT, Vol. 1, 169:6-21.)

At the hospital, Khayden received treatment performed by and und-ér the supervision
of Michael Casey, M.D. (PHT, Vol. 1, 20:7-17.) The CT scan of Khayden's head revealed a
linear skull fracture, extensive intracranial bleeding with a midline shift, and a tentorial shift
caused by blood pushing the brain down. (PHT, Vol. 1, 27:4-7, 19-21.) The herniation of the |
brain caused Khayden’s heart to stop during initial resuscitation, such that the herniation
would have slowed his heart and caused the blood pressure to drop until the heart ultimately
stopped working, though medical personnel restarted his heart. (PHT, Vol. 1, 30:19-23, 31:8-
11.) Dr. Casey concluded the injuries to the brain were caused by trauma. (PHT, Vol. 1, 28:23-
29:2.) The child also had contusions or bruises developing in the lungs. (PHT, Vol. 1, 30:6-8.)
Dr. Casey concluded the lung contusions were a different injufy from the injuries to the head,
and would not have been a result of the intubation process, (PHT, Vol. 1, 65:18-22.)

Dr. Casey spoke with investigative personnel to try to determine the cause of
Khayden’s injuries for purposes of treatment, Based onthe information provided to Dr, Casey,

he ultimately concluded "The injury pattern [of Khayden] is not consistent with the hei ght of -

5
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the fall...in this particular child." (PHT, Vol, 1, 37:21-24.) Khayden ultimately succumbed to
the injuries and was declared clinically brain dead. (PHT, Vol. 1, 38:3-6.)

At the preliminary hearing, Dr, Casey opined that Khayden’s injuries would have
required the reported fall to include some amount of rotational force that was not disclosed by
Defendant, (PHT, Vol. 1, 143:24-144:6.)

Based on the information gleaned at the hospital, Las Vegas Metropolitan Police
(LVMPD) detectives conducted a recorded interview with Jonathan Quisafto at the family
residence to find out what happened to Khayden. (PHT, Vol. 2, 75:24-76:2.) Defendant
received Khayden and Khaysen from their caretaker around 4:30 p.m., at which time Khayden
appeared fine and showed no signs of injury. (PHT, Vol. 2, 77:11-14, 20-24.) Defendant
described Khayden playing on the couch with Khaysen While Defendant sat in a recliner in
the living room. (PHT, Vol. 2, 78:16-23.) Defendant provided LVMPD detectives with
different information as to whether or not he saw Khayden fall off the couch; at first stating
he didn't see Khayden go over the couch, then stating he did. (PHT, Vol. 2, 81:11-18.) In the
account where Defendant said he saw Khayden go over the couch he described looking over
and seeing Khayden falling over the couch onto the floor. (PHT, Voi. 2, 78:23-79:4.)
Defendant re-enacted the fall using the doll and showed LVMPD detectives Khayden was
facing down, head first and demonstrated Khayden slipping over the back of the couch. (PHT,
Vol. 2, 83:6-13; 92:2-5.) Defendant said and then demonstrated finding Khayden lying on his
back parallel to the couch. (PHT, Vol 2, 85:15-17.) Defendant did not mention Khayden
jumping around on the couch or adopt jumping as part of the events leading up to Khayden’s
injuries, though detectives suggested jumping in the interview, (PHT, Vol. 2, 91:22-92:2.)

Defendant told LVMPD detectives that as soon as he picked up Khayden after the fall,
Khayden was making noise and appeared frozen, which he demonstrated with his arms. (PHT,
Vol. 2, 87:6-13.) Defendant reported splashing water on Khayden's face to try to wake him up
and also observing Khayden vomit. (PHT, Vol. 2, 87:25-88:18.) Defendant told LVMPD
detectives that he tried to keep air in Khayden's lungs. (PHT, Vol. 2, 91:6-7.) Interestingly,

Defendant placed tissues and other items he used to clean up Khayden in trash cans around

6
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the‘ house before paramedics arrived. (PHT, Vol. 2, 97:5-15.) By his own admissions,

Defendant waited to contact Christina and did not call 9-1-1 to summon assistance for

Khayden,
Defendant stated he waited approximately ten minutes before calling his girlfriend,

instead of calling 9-1-1, (PHT, Vol. 2, 88:25-89:14.) Defendant provided two different
explanations as to why he called Christina rather than 9-1-1, First, Defendant stated he wanted
Christina to come home first because she works in a doctor’s office as a nurse, (PHT, Vol. 2,
88:24-89:2.) During the initial call, Defendant curiously didn’t tell Christina what was going
on with Khayden stating he didn’t want her to get into an accident. (PHT, Vol. 2, §9:2-7.)
Defendant also explained to detectives that he didn’t call 9-1-1 himself because “he gets
nervous and he didn’t know where to tell them to go.” (PHT, Vol. 2, 92:24-93:4.)

Dr. Montes, a pediatric radiologist, reviewed the June 6, 2013 imaging of the Khayden
from UMC and rendered his own opinions as to the findings contained therein, (PHT, Vol.r 2,
7:9-12.) Dr. Montes noted the chest CT revealed symmetric consolidation in the lungs, which
he opined is evidence of a collapsed lung from lack of oxygen, not pulmonary contusions.
(PHT, Vol 2, 12:3-5, 12-22.) Dr. Montes noted in the abdominal CT that there appeared to
be inflammation .or fluid around the pancreas. (PHT, Vol. 2, 14:10-15.) Dr, Montes also
reviewed the head CT that showed multiple injuries. (PHT, Vol. 2, 15:18-24.) Khayden
suffered a subdural hemorrhage on the left side of his skull that extended along the whole side
of the head from front to Back. (PHT, Vol, 2, 17:4-7, 14-16.) The subdural hemorrhage was
acute, in that it wés less than 48 hours old, and the heterogeneous color indicated the bleeding
was either active or not old enough to have started ciotting. (PHT, Vol. 2, 17:21-18:1,) There
was also a small amount of blood in the posterior region of the brain, which Dr. Montes
associated with thé stellate skull fracture, (PHT, Vol. 2, 18:2-19.) The point of impact causing
the fracture would have been the center with the lines extending from the impact site in
multiple directions. (PHT, Vol. 2, 18:25-19:10.) Dr. Montes also noted a midline shift as a
result of brain herniation. (PHT, Vol. 2, 19:23-20:3.) The CT of'the brain also revealed diffuse
cerebral edema signifying a global injury from either significant trauma or lack of oxygen.

7
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(PHT, Vol. 2, 22:7-12.) More significantly, Dr, Montes opined the injuries to Khayden's head,
as depicted in the CT scan indicate he had suffered multiple injuries; oné injury causing the
fracture and blood localized to the fracture site, and a separate injury causing the lefi-side
subdural hemorrhage and cerebral edema. (PHT, Vol. 2, 24:15-19; 25:14-19.)

Dr. Lisa Gavin performed the autopsy of Khayden Quisano on or about June 7, 20.13.
(PHT, Vol. 3, 6:12-14.) The majority of the injuries salient to the autopsy findings were located
in the brain and skull. (PHT, Vol. 3, 11:8-14.) The injuries to the brain would have had to
occur within hours of the time of death. (PHT, Vol. 3, 133:17-21.) On the back of the skull,
Dr. Gavin located a stellate fracture and corresponding subgaleal hemorrhage, (PHT, Vol, 3,
13:22-14:9.) There was also a subdural hemorrhage predominantly on the left side of the brain,
though there was also some bleeding on the right side. (PHT, Vol. 3, 13:13-19.) The right side
subdural hemorrhage was mostly at the back portion of the brain, (PHT, Vol. 3, 19:9-11,) Dr,
Gavin noted the left side had a "great deal of hemorrhage” that extended along most of the left
side of the brain from the back to the front, (PHT, Vol. 3, 19:11-14.) The brain was also very
swollen, as indicated by the lack of prominent grooves. (PHT, Vol. 3, 22:3-7.) The eyes also
had suﬁdural hemorrhage present. (PHT, Vol. 3, 24:16-17.) At autopsy, the lungs were filled
with blood, which could have obscured evidence of pulmonary contusions. (PHT, Vol. 3, 26.7-
15, 108:9-17.)

The brain, spinal cord, and eyeballs were sent to a neuropathologist for further testing.
(PHT, Vol. 3, 35:15-17.) The additional testing of the eyeballs revealed subdural
hemorrhaging in the optic nerve sheaths, with more in the right side than the left. (PHT, Vol.
3,37:11-15.) The greater blood on the right side suggests more of an impact or focus of trauma
on the right side versus the left. (PHT, Vol. 3, 38:5-9.) The testing of the brain revealed
multiple findings. (PHT, Vol.' 3, 39:1-4, 15-17.) One finding was diffuse cerebral edema, or
swelling‘ of the entire brain. (PHT, Vol. 3, 40:8-12.) The brain also revealed injury from
hypoxic ischemia, which appeared to be early in the process of oxygen deprivation causing
damage to the brain. (PHT, Vol. 3, 40:19-41:14.) There was also diffuse axonal injury, which

is damage to the axons of the brain cells. (PHT, Vol. 3, 41:19-25,) The axonal injuries were

8
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found in the deeper areas of the brain, (PHT, Vol. 3, 43:2-44:1.) Such injury occurs when the
strands of the axon are torn or sheared, indicating the injury was caused by some sort of torsion
or rotational force. (PHT, Vol. 3, 42:1-4, 58:1-19.) The neuropathologist noted the extent of
the axonal injuries were caused by mixed etiologies, such that the injuries would have resulted
from both rotational forces and hypoxic ischemia. (PHT, Vol. 3, 142:20-143:1.)

Based on the constellation of injuries, Dr, Gavin concluded the cause of Khayden's
death was "acute brain injury due to the blunt force trauma.” (PHT, Vol. 3, 53:5-9.) Dr. Gavin
noted there were multiple areas of injury to the brain such that there could be more than one
component involved in the case. (PHT, Vol. 3, 57:12-25,) Prior to making a determination as
to manner of death, Dr. Gavin also reviewed the investigative statements of the Defendant to
LVMPD and to the medical personnel who responded to the family home. (PHT, Vol. 3, 54:4-
55:7.) Ultimately Dr. Gavin deteﬁnined manner of death to be undetermined. (PHT, Vol. 3,
56:5.) Dr. Gavin chose manner of death undetermined because she couldn't rule it an accident
or a homicide, (PHT, Vol. 3, 55:21-56:2.) Notably, "in this case the information [revealed]
from the investigation doesn't match the severity of the injury, and because of that it's
undetermined in terms of what ended up causing this injury." (PHT, Vol. 3, 53:21-24.)

' After the death of Khayden, Detectives conducted additional investigation obtaining
records from Hawaii involving the death of an older sibling and additional non-accidental
injuries suffered by Khayden in 2010. This resulted in greater scrutiny of the Defendant’s
versions of the events leading up to Khayden’s injuries and the Defendant failure to summeon
medical assistance or render aid.

ARGUMENT

The State opposes the Defendant’s motion in limine to exclude testimony regarding
trauma destination fall criteria protoco! since it goes directly to paramedic Kline’s training,
experience, and medical treatment provided in the instant casé. Relevant evidence is “evidence
having any tendency to make the existence of any fact that is of consequence to the

determination of the action more or less probable.” NRS 48.015,

/I
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Kline was the first paramedic on scene to render medical care to Khayden Quisano, In
the process of assessing Khayden’s condition he asked the defendant what happened to
determine what injuries Khayden may be suffering from. The Defendant reported that
Khayden fell off the chair and when Kline clarified which chair, the La-Z-Boy recliner he had
to make decisions regarding Khayden’s medical care and treatment. According to Kline, the
mechanism of injury described by the Defendant stood in stark contrast to Khayden’s apparent
“lifeless” condition. It is at this juncture that Kline’s training and experience were paramount
because he recognized that Khayden’s injuries were inconsistent with the reported fall from
the chair and he had to treat Khayden for more significant injurics than the mechanism
| suggested. Thus, the trauma destination protocol is part of Kline’s decision-making process
because it takes into account the height of a fall in determining trauma destination. Based on

Kline’s testimony at the preliminary hearing, it appears that the greater the fall, the more

serious the potential injury, and the higher level of care or hospital required. It also follows
from Kline’s testimony at the preliminary hearing that but for Khayden’s “lifeless”
presentation, UMC trauma may not have been the mandated hospital destination for the
mechanism of injury described by the Defendant.

As such, Kline should be permitted to testify regarding the trauma destination protocol
as part of his training, experience and decision-making process in the instant case.
f
1
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CONCLUSION

Based on the above and foregoing Points and Authorities, the State respectfully requesis

that this Court deny Defendant’s Motion in Limine to Exclude Testimony Regarding Trauma

Destination Fall Criteria Protocol.
DATED this 30th day of May, 2014,

STEVEN B, WOLFSON
DISTRICT ATTORNEY
Nevada Bar #001565

BY ’

CHE BE  Z—
Chief Deputy Disgtrict Attorney

Nevada Bar #010575

CERTIFICATE OF E-MAIL
I hereby certify that service of the above and foregoing, was made this 30th day of May,

2014, by e-mail to:

Nancy Lemcke, DPD
Email: lemckenl@ClarkCountynv.gov

Norman Reed, DPD
Email; reednj{@clarkcountynv.gov

pdclerk@clarkcountyny. gov

_Z ,
> District Attorney's Otfice

13F09094X/MYYjr/MVU
11
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STEVEN B. WOLFSON

Clark County District Attorney

Nevada Bar #001565

MICHAEL V. STAUDAHER

Chief Deputy District Attorney

Nevada Bar #008273

MICHELLE Y. JOBE

Chief Deputy District Attorney

Nevada Bar #010575

200 Lewis Avenue :

Las Vegas, Nevada 89155-2212
702) 671-2500

UPON THE AUTO

ttorneys for Plaintiff

| DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )

* Plaintiff, CaseNo.  C-13-294266-1

-vs- Dept No. XXI
gﬁgéqg?;r(%AN QUISANO,
Defendant.

OPPOSITION TO DEFENDA'II‘\IT’S MOTIO]
UPON THE AUTOMATIC EXCLUS]

Electronically Filed
05/30/2014 09:14:27 AM

b b

CLERK OF THE COURT

N TO STR.(I)KE JU%{Y VENIRE BASED
- e—— L —

Attorneys, and files this Opposition to Defendant

the Automatic Exclusion of Convicted Felons.

deemed necessary by this Honorable Court.
| //

DATE OF HEARING: JUNE 3, 2014
TIME OF HEARING: $:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, District Attorney,

through MICHAEL V. STAUDAHER and MICHELLE Y. JOBE, Chief Deputy District
’s Motion to Strike Jury Venire Based Upon

This Opposition is made and based upon all the papers and pleadings on file herein, the

attached points and authorities in support hereof,

and oral argument at the time of hearing, if

Wi2013F090\94\ ] 3F02094-OFPS+{Quisana__Jonathan)-006.docx
947




R =T - N T - T ¥, TR - % R . R

R R O N I SR
o 3 XSG R I P2 Eo x93 5 3Fr 3 s

POINTS AND AUTHORITIES
ARGUMENT

Defendant seeks to strike the jury venire, before trial commences, based on the
automatic exclusion of convicted felons. Following this argument to its logical, though

nonsensical end, Defendant essentially claims he can never be brought to trial in Clark County,

" Nevada, any federal court in the country, or most states, based on the “automatic exclusion of

convicted felons.” The State stands in opposition to this motion since the Defendant’s assertion
as to the exclusion of felons misstates the law with respect to jury venires, and convicted felons
are not a distinctive group in the community’,

Nevada Revised Statute 6.010 articulates those who are qualified to serve as jurors, as
follows:

*“Except as otherwise provided in this section, every qualified
elector of the State, whether registered or not, who has sufficient
knowledge of the English language, and who has not been
convicied of freason, a felony, or other infamous crime, and who
is not rendered incapable by reason of physical or mental
infirmity, is a qualified juror of the county in which the person
resides. A person who has been convicted of a felony is not a
qualified juror of the county in which the person resides wntil the
person’s civil right to serve as a juror has been restored pursuant
lo NRS 176A.850, 179.285, 213.090, 213.155 or 213.157”
(emphasis added)

The plain language alone belies the Defendant’s assertion that all convicted felons are
excluded as a matter of course from being called for jury service. Rather, it is only convicted
felons who have not had their civil rights restored who are precluded,

In order to make a ¢laim that his Constitutional right has been violated, the Defendant

must show:

(1) that the gro%g)alleged 1o be excluded is a distinctive group in

the community; (2) that the representation of this group in venires
from which juries are selected is not fair and reasonable in relation
to the number of such persons in the community; and (3) that this
underrepresentation is due to systematic exclusion of the group in
the jury-selection process.”

Evans v. State, 112 Nev. 1172, 1186, 926 P.2d 265, 275 (1996),

! Since the Defendant’s motion necessarily calls into question the validity of the Constitution of Neveda and Nevada statutes, the
Antorney General’s office should have been served with the instant motion and given an opportunity (o respond. However, since the
motion is without merit, the State provides the following response.

2
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.The Defendant cannot meet the first prong necessary to show his Constitutional right

has been violated because convicted felons who have not had their civil rights restored are not

a distinctive group in the commu'nity. A “distinctive group” is based on such categories as race
or other protected classes, See Evans v. State, 112 Nev, 1172, 1186-1 187,926 P.2d 265, 274-
275 (1996); Bishop v. State, 92 Nev, 510, 515-517, 554 P.2d 266, 270-271 (1976).

Thus, the guarantee of an impartial jury chosen from a fair cross-section of the

community is a Constitutional right, but is not violated by the exclusion of convicted felons

who have not had their civil rights restored. Accordingly, the Defendant’s claim that venire

“should be stricken is without merit,

CONCLUSION
Based on the above and foregoing Points and Authorities, the State respectfully requests

that this Court deny Defendant’s Motion to Strike Jury Venire Based Upon the Automatic

Exclusion of Convicted Felons.

DATED this 30th day of May, 2014.

STEVEN B. WOLFSON
DISTRICT ATTORNEY
Nevada Bar #001565

BY ;
EYJOBE 7Zg
Chief Deputy District tto&fé?
Nevada Bar #010575 :
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2014, by e-mail to:

13F09094X/MY1/jr/MVU

CERTIFICATE OF E-MAIL
T hereby certify that service of the above and foregoing, was made this 30th day of May,

Nancy Lemcke, DPD
Email: lemckenl@ClarkCountynv.gov

Norman Reed, DPD
Email: reednj@eclarkcountynv.gov

pdclerk@clarkcountyny.gov

UYL

Jecretary Tor the District Attorney's Otffice
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Electronically Fited
06/02/2014 08:52:15 AM

NOTM - e 3 Mranin—

STEVEN B. WOLFSON
Clark County District Attorney CLERK OF THE COURT
|| Nevada Bar #001563

MICHAEL V. STAUDAHER
Chief D%)uty District Attorney
Nevada Bar #008273

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

I
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE.OF NEVADA,

Plaintiff,
CASENO:  C-13-294266-1

-8~

JONATHAN QUISANO, DEPTNO: XXl HEARING DATE
#5991702 ‘ ALREADY ENTERED
- INODYSSEY

Defendant.

- STATE’S MOTION IN LIMINE TO STRIKE OR LIMIT THE TESTIMONY
ﬁ OF DEFENDANT'S EXPERTS JOHN FARLEY AND ROBERT ROTHFEDER OR
IN THE ALTERNATIVE A REQUEST FOR AN EVIDENTIARY HEARING

DATE OF HEARING: JUNE 5, 2014
TIME OF HEARING: 9:30 A.M.

COMES NOW, the State of Nevada,' by STEVEN B. WOLFSON, Clark County
District Attorney, through MICHAEL V. STAUDAHER, Chief Deputy District Attorney, and
files this State’s Motion in Limine to Strike Defendant’s Experts John Farley and Robert
Rothfeder or in the Alternative a Request for an Evidentiary Hearing,

This Motion is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

"
"
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POINTS AND AUTHORITIES
PROCEDURAL BACKGROUND
On May 19, 2014, Defendant Quisano filed an expert witness notice identifying John
Farley, Ph.D., and Robert Rothfeder, M.D., as defense experts in the instant case. Dr. Farley

was noticed as providing testimony about the application of G-force in a domestic environment
and the results of G force testing that he apparently conducted in this case. Dr. Rothieder was

noticed as a physician/pathologist who would provide opinions and findings pertaining to the

‘observations, diagnoses, and treatment of Khayden Quisano, as well as the cause/manner of

Khayden’s death. In addition, Dr. Rothfeder, was noticed as providing expert testimony
concerning injury patterns, mechanisms of injury and causes of injury.

The notice that Defendant Quisano filed did not contain any reports produced by either
expert or any information concerning the results of any testing that was performed by either
noticed witness. On May 20, 2014, the State specifically requested said reports and testing
results, as well as any video or photographs associated with said testing. The State also
requested a list of items or information that each witness was provided in arriving at their
opinions.

On May 27, 2014, the defense provided the State with a report of testing from Dr.
Farley, but no accompanying video or photos of that testing, No information was provided
for Dr, Rothfeder and no information concerning what materials were provided to either expert
for their review. The State has yet to receive any video, photographs or supplementary

material or reports from said experts.
STATEMENT OF FACTS

Thursday, June 6, 2013, started out like a normal day; Christina Rodrigues woke up her

two sons with the Defendant, Khayden and Khaysen Quisano, around 6:30 a.m., got reeidy for
work and prepared the boys ready for their day. (PHT Vol. 1, 240:11-12). That morning both
Khayden and Khaysen were acting normal; happy, smiling, and watching television and
getting dressed. (PHT Vol. 1, 240:20-24). Christina then took her boys to her Grandmother

Clara Rodrigues' house around 7:15 a.m., where they would stay until they were taken home
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to their father. (PHT, Vol. 1, 240:6-14) Christina then went to work, where she would work
until approximately 5 p.m. (Vol 1, 240:14-15), While Christina was at work, her grandfather
and grandmother dropped the boys off to Jonathan Quisano during the afternoon. (PHT Vol.
1, 239; 19-23.) From there, Jonathan was solely responsible for the care of Khayden and
Khaysen. (PHT Vol. 1, 239:24-240:2), Christina worked the entire day of June 6, 2013,
without any phone calls or updates as fo how the boys were doing. (PHT Vol. 1, 241:13-19.)
Everything changed shortly after she clocked out of work. (PHT, Vol. 1, 241:20-24.)

Jonathan called Christina around 510 p.m., after she had clocked out of wbrk and as
she was walking to her car to drive home. (PHT Vol. 1, 241:20-24.) During the call Jonathan
asked Christina where she was and urged Christina to hurry home. (PHT, Vol. 1, 242:10-14.)
Jonathan didn't tell her why she needed to hurry or describe anything as being wrong at the
house. (PHT, Vol. 1, 242:20-24.) A few minutes later Jonathan called Christina a second time,
again, asking Christina where she was and urging her to hutry home. (PHT, Vol. 1, 242:24-
243:2.) Jonathan still didn't provide any information as to why she needed to hurry home, but
rather, urged her to hurry home and then hung up the phone. (PHT, Vol. 1, 243:2-3,) Christina
called Jonathan back a few minutes later asking why she needed to hurry home, (PHT, Vol. 1,
243:3-5.) Christina wanted to know why Jonathan wanted her to hurry home. (PHT, Vol. 1,
243:21-23.) Specifically and only in direct response to Christina's call and question, Jonathan
said, "The boys were playing on the couch, and Khayden fell over, and I guess hit his head,
and -- um - - he said he wasn't opening his eyes, and he tried to put water on him, he wasn't
getting up." (PHT, Vol. 1, 244:9-13.) '

After Jonathan explained what happened Christina asked Jonathan if he had called 9-
1-1, but he hadn't done so and gave no explanation as to why not, (PHT, Vol. 1, 244:13-14,
247:11, 17-20.) At that point Christina told Jonathan she was going to call 9-1-1 and this time
she hung up on Jonathan. (PHT, Vol. 1, 247:21-24.) Armed only with the information Jonathan
had provided, Christina called 9-1-1 right away. (PHT, Vol, 1, 248:4-5.) Christina advised the
9-1-1 operator who she was, that she was driving home from work and that J onathaﬁ told her

the baby was playing on the couch and fell over. (PHT, Vol. 1, 248:8-11.)
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Las Vegas City Fire Department responded to the family home around 5:56 or 5:58
p.m. as a result of the 9-1-1 call. (PHT, Vol. 1, 153:3-5, 154:22-24.) The call was initially
coded as a Bravo leve! response based on the information provided by Christina, (PHT, Vol.
1, 153:5-14.) Upon arriving at the residence, Timothy Kline, a paramedic, was approached by
a male who opened the front door holding a small child. (PHT, Vol. 1, 155:2-5). That male
was the only other adult at the home with the children. (PHT, Vol. 1, 214.:22-25, 216:3-5.)
Timothy Kline's first impression was that the patient was "lifeless...not
breathing...cyanotic...meaning that their oxygen level has dropped and they've been not
breathing, or not breathing adequately for at least several minutes." (PHT, Vol. I, 155:8-14.)
Kline directed the male to place the child on a bench in the hallway so Kline could render care,
(PHT, Vol. 1, 156:18-23.) Kline evaluated Khayden's eyes, noting the pupils were dilated,
6pened up and wide, nonresponsive and fixed in a wide position. (PHT, Vol. 1, 157:19-22.)
Based on the child's condition, Kline noted the call was much more severe than a Bravo level
response. (PHT, Vol. 1, 158:6-10.)

In an effort to treat the child, paramedie Kline asked the male who presented the child
what had happened. (PHT, Vol. 1, 160:13-16.) Defendant told Kline that Khayden had fallen
from a chair. (PHT, Vol. 1, 160:18.) For clarification Kline pointed or gestured to the two
chairs he saw and asked, "Those chairs right there?" (PHT, Vol 1, 161:5-5, 186:8-9.)
Defendant replied, "Yes, those chairs." (PHT, Vol. 1, 161:5-6, 186:10-14.) Defendant further
stated to Kline that the child had fallen out of the chair and hit his head on the floor, which
appeared to be tile. (PHT, Vol. 1, 161:10-12.) Notably, Kline could only éee two La-Z-Boy
recliners from where he was positioned working on Khayden. (PHT, Vol. 1, 160:25-161:2,
186:15-20.) Kline rushed to the ambulance with Khayden where treatment continued. (PHT,
Vol. 1, 163:4-8.) The medical treatment included breathing for the child, including chest
compressions and using a bag, (PHT, Vol. 1, 163:10-13, 177:23-12.) The child was also placed
on an EKG to ascertain the presence of electrical heart pulses. (PHT, Vol. 1, 163:10-15.)

An American Medical Response (AMR) unit also responded to the residence shortly
after Las Vegas City Fire Department. (PHT, Vol. 1, 206:4-24.) The child patient was already
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in the back of the Fire Department unit when AMR arrived. (PHT, Vol. 1, 207:1-5.) AMR
emergency technician Patrick Burkhalter inquired separately of Jonathan as to what had
caused Khayden's injuries to try to determine the nature of the fall. (PHT, Vol. 1, 208:21-25.)
Defendant initially reported to Burkhalter that Khayden was playing on the back of a recliner
type chair and fell off the back hitting his head on the ﬂobr. (PHT, Vol. 1, 210:1-3.) Defendant
specifically said the child fell backwards. (PHT, Vol. 1, 211:18-23.)

Burkhalter spoke with the Defendant a second time in an attempt to clarify how the
child fell off the chair. (PHT, Vol. 1, 212:18, 225:15-16.) Burkhalter made the second inquiry
because "the injuries that were sustained didn't - - um - - seem compatible to what we were
dealing with." (PHT, Vol. 1, 225:15-16.) Defendant then told Burkhalter he actually hadn't
seen the chiid fall, but, rather be saw Khayden playing on a chair, then turned around and when
Defendant turned back Khayden was on the floor. (PHT, Vol. 1, 212:19-22, 213:11-22.)

Due to the quick pace at the house Fire Captain Mickey Pedrol, was unaware Defendant
had already been asked what had happened to the child, so he, too, asked Defendant what had
happened to Khayden. (PHT, Vol. 1, 181:15-25.) Defendant told Captain Pedrol that both of
his sons had been playing on the bar and he turned around to see his son, Khayden, fall off of
the bar and hit his head on the floor. (PHT, Vol. 1, 193:6-10.) Captain Pedrol made no further
attempits to clarify Defendant's statement, as Defendant was getting into the driver’s seat of an
SUV to go to the hospital. (PHT, Vol. 1, 203:20-25.) Christina arrived at the family home
sometime after the Fire Department and AMR arrived, though her primary focus was to rush
in and get Khaysen and Jonathan to follow the ambulance to the hospital. (PHT, Vol. 1,
249:14-20.)

Khayden was transported to University Medical Center ("UMC") as required by Fire
Department Trauma Destination protocols arfiving at approximately 623 p.m. (PHT, Vol. 1,
168:2-21.) At the hospital, Khayden received treatment performed by and under the
supervision of Michael Casey, MD (PHT, Vol. 1, 20:7-17.) The CT scan of Khayden's head
revealed a linear skull fracture, extensive intracranial bleeding with a midline shift, and a

tentorial shift caused by blood pushing the brain down. (PHT, Vol. 1, 27:4-7, 19-21.) The
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herniation of the brain caused Khayden’s heart to stop during initial resuscitation, such that
the herniation would have slowed his heart and cansed the blood pressure to drop until the
heart ultimately stopped working, though medical personnel restarted his heart, (PHT, Vol, 1,
30:19-23, 31:8-11.) Dr. Casey concluded the injuries to the brain were caused by trauma,
(PHT, Vol. 1, 28:23-29:2.) The child also had contusions or bruises developing in the lungs.
(PHT, Vol. 1, 30:6-8.) Dr. Casey concluded the lung contusions were a different injury from
the injuries to the head, and would not have been a resuit of the intubation process. (PHT, Vol.
1,65:18-22.) .

Dr. Casey spoke with investigative personnel to try to determine the cause of
Khayden’s injuries for purposes of treatment. Based on the information provided to Dr. Casey,
he vitimately concluded "The injury paitern [of Khayden] is not consistent with the height of
the fall...in this particular child." (PHT, Vol. 1, 37:21-24.) Khayden ultimately succumbed to
the injuries and was declared clinically brain dead. (PHT, Vol. 1, 38:3-6.)

At the preliminary hearing, Dr. Casey opined that Khayden’s injuries would have
required the reported fall to include some amount of rotational force that was not disclosed by
Defendanf. (PHT, Vol. 1, 143:24-144:6.) | '

Based on the information gleaned at the hospital, Las Vegas Metropolitan Police
(LVMPD) detectives conducted a recorded interview with Jonathan Quisano at the family
residence to find out what happened to Khayden. (PHT, Vol. 2, 75:24-76:2)) Defendant
received Khayden and Khaysen from their caretaker around 4:30 p.m., at which time Khayden
appeared fine and showed no signs of injury. (PHT, Vol. 2, 77:11-14, 20-24.) ' Defendant
described Khayden playing on the couch with Khaysen while Defendant sat in a recliner in
the living room. (PHT, Vol. 2, 78:16-23.) Defendant provided LVMPD detectives with
different information as to whether or not he saw Khayden fall off the couch; at first stating
he didn't see Khayden go over the couch, then stating he did. (PHT, Vol. 2, 81:11-18.) In the
account where Defendant said he saw Khayden go over the couch he described looking over
and seeing Khayden falling over the couch onto the floor. (PHT, Vol. 2, 78:23-79:4.)
Defendant re-enacted the fall using the doll and showed LVMPD detectives Khayden was
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facing down, head first and demonstrated Khayden slipping over the back of the couch. (PHT,
Vol. 2, 83:6-13; 92:2-5.) Defendant said and then demonstrated finding Khayden lying on his
back parallel to the couch. (PHT, Vol. 2, 85:15-17.) Defendant did not mention Khayden
jumping around on the couch or adopt jumping as part of the events leading up to Khayden’s
injuries, though detectives suggested jumping in the interview. (PHT, Vol. 2, 91:22-92:2.)

Defendant told LVMPD detectives that as soon as he picked up Khayden after the fall,
Khayden was rfiaking noise and appeared frozen, which he demonstrated with his arms. (PHT,
Vol. 2, 87:6-13.) Defendant reported splashing water on Khayden's face to try to wake him up
and also observing Khayden vomit. (PHT, Vol. 2, 87:25-88:18.) Defendant told LVMPD
detectives that he tried to keep air in Khayden's lungs. (PHT, Vol. 2, 91:6-7.) Interestingly,
Defendant placed tissues and other items he used to clean up Khayden in trash cans around
the house before paramedics arrived. (PHT, Vol. 2, 97:5-15.) By his own admissions,
Defendant waited to contact Christina and did not call 9-1-1 to summon assistance for
Khayden. _

Defendant stated he waited approximately ten minutes before calling his girlfriend,
instead of calling 9-1-1. (PHT, Vol. 2, 88:25-89:14.) Defendant provided two different
explanations as to why he called Christina rather than 9-1-1, First, Defendant stated he wanted
Christina to come home first because she works in a doctor’s office as a nurse. (PHT, Vol. 2,
88:24-89:2.) During the initial call, Defendant curiously didn’t tell Christina what was going
on with Khayden stating he didn’t want her to get into an accident. (PHT, Vol. 2, 89:2-7.)
Defendant also explained to detectives that he didn’t call 9-1-1 himself because “he gets
nervous and he didn’t know where to tell them to go.” (PHT, Vol, 2, 92;24-93:4.)

Dr. Montes, a pediatric radiologist, reviewed the June 6, 2013 imaging of the Khayden
from UMC and rendered his own opinions as to the findings contained therein. (PHT, Vol. 2,
7:9-12.) Dr. Montes noted the chest CT revealed symmetric consolidation in the lungs, which
he opined is evidence of a collapsed lung from lack of oxygen, not pulmonary. contusions.
(PHT, Vol. 2, 12:3-5, 12-22.) Dr. Montes noted in the abdominal CT that there appeared to
be inflammation or fluid around the pancreas. (PHT, Vol. 2, 14:10-15.) Dr. Montes also
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reviewed the head CT that showed multiple injuries. (PHT, Vol. 2, 15:18-24,) Khayden.
suffered a subdural hemorrhage on the left side of his skull that extended along the whole side
of the head from front to back. (PHT, Vol. 2, 17:4-7, 14-16.) The subdural hemorrhage was
acute, in that it was less than 48 hours old, and the heterogeneous color indicated the bleeding
was either active’or not old enough to have started clotting. (PHT, Vol. 2, 17:21-18:1.) There
was also a small amount of blood in the posterior region of the brain, which Dr. Montes
associated with the stellate skull fracture. (PHT, Vol. 2, 18:2-19.) The point of impact causing
the fracture would have been the center with the lines extending from the impact site in
multiple directions. (PHT, Vol. 2, 18:25-19:10.) Dr. Montes also noted a midline shift as a
result of brain herniation. (PHT, Vol. 2, 19:23-20:3,) The CT of the brain also revealed diffuse
cerebral edema signifying a global injury from either significant trauma or lack of oxygen.
(PHT, Vol. 2, 22:7-12.) More significantly, Dr. Montes opined the injuries to Khayden's head,
as depicted in the CT scan indicate he had suffered multiple injuries; one injury causing the
ﬁécture and blood localized to the fracture site, and a separate injury causing the left-side
subdural hemorrhage and cerebral edema. (PHT, Vol 2, 24:15-19; 25:14-19.)

Dr. Lisa Gavin performed the autopsy of Khayden Quisano on or about June 7, 2013.
(PHT, Vol. 3,6:12-14.) The majofity ofthe injuries sélient to the autopsy findings were located
in the brain and skull. (PHT, Vol. 3, 11:8-14.) The injuries to the brain would have had to
occur within hours of the time of death. (PHT, Vol. 3, 133:17-21.) On the back of the skull,
Dr. Gavin located a stellate fracture and correéponding subgaleél hemorrhage. (PHT, Vol. 3,
13:22-14:9.) There was also a subdural hemorrhage predominantly on the left side of the brain,
though there was also some bleeding on the right side. (PHT, Vol. 3, 13:13-19.) The right side
subdural hemorrhage was mostly at the back portion of the brain. (PHT, Vol. 3, 19:9-11,) Dr.
Gavin noted the left side had a "great deal of hemorrhage" that extended along most of the left
side of the brain from the back to the front. (PHT, Vol. 3, [9:11-14.) The brain was also very
swollen, as indicated by the lack of prominent grooves, (PHT, Vol. 3, 22:3-7.) The eyes also
had subdural hemorrhage present. (PHT, Vol. 3, 24:16-17.) At autopsy, the lungs were filled
with bloo'd, which could have obscured evidence of pulmonary contusions. (PHT, Vol. 3, 26:7-
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The brain, spinal cord, and eyeballs were sent to a neuropathologist for forther testing,
(PHT, Vol. 3, 35:15-17.) The additional testing of the eyeballs revealed subdural
hemorrhaging in the optic nerve sheaths, with more in the right side than the left. (PHT, Vol.
3,37:11-15.) The greater blood on the right side suggests more of an impact or focus of traﬁma
on the right side versus the left. (PHT, Vol. 3, 38:5-9.) The testing of the brain revealed
multiple findings. (PHT, Vol. 3, 39:1-4, 15-17.) One finding was diffuse cerebral edema; or
swelling of the entire brain. (PHT, Vol. 3, 40:8-12.) The brain also revealed injury from
hypoxic ischemia, which appeared to be early in the process of oxygen deprivation causing
damage to the brain. (PHT, Vol. 3, 40:19-41:14.) There was also diffuse axonal injury, which
is damage to the axons of the brain cells. (PHT, Vol. 3, 41:19-25.) The axonal injuries were
found in the deeper areas of the brain. (PHT, Vol. 3, 43:2-44:1.) Such injury occurs when the
strands of the axon are torn or sheared, indicating the injury was caused by some sort of torsion
or rotational force. (PHT, Vol. 3, 42:1-4, 58:1-19.) The neuropathologist noted the extent of
the axonal injuries were caused by mixed etiologies, such that the injuries would have resulted
ﬁ'bm both rotational forces and hypoxic ischemia. (PHT, Vol. 3, 142:20-143:1.)

Based on the constellation of injuries, Dr. Gavin concluded the cause of Khayden's
death was "acute brain injury due to the blunt force trauma.” (PHT, Vol. 3, 53:5-9.) Dr. Gavin
noted there were multiple arcas of injury to the brain such that there could be more than one
'component involved in the case. (PHT, Vol. 3, 57:12-25.) Prior to making a determination as
to manner of death, Dr. Gavin also reviewed the investigative statements of the Defendant to
LVMPD and to the medical personnel who responded to the family home. (PHT, Vol. 3, 54:4-
55:7.) Ultimately Dr. Gavin determined manner of death to be undetermined, (PHT, Vol. 3,
56:5.) Dr. Gavin chose manner of death undetermined because she couldn't rule it an accident
or a homicide. (PHT, Vol. 3, 55:21-56:2.) Notably, "in this case the information [revealed]
from the investigation doesn't match the severity of the injury, and because of that it's
undetermined in terms of what ended up causing this injury.” (PHT, Vol. 3, 53:21-24.)

After the death of Khayden, Detectives conducted additional investigation obtaining
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records from Hawaii involving the death of an older sibling and additional non-accidental
injuries suffered by Khayden in 2010, This resuited in greater scrutiny of the Defendant’s
versions of the events leading up to Khayden’s injuries and the Defendant failure to summon
medical assistance or render aid.
ARGUMENT
NRS 50.275 states that “[i]f scientific, technical or other specialized knowledge will

assist the triér of fact to understand the evidence or to determine a fact in issue, a witness
qualified as an expert by special knowledge, skill, experience, training or education may testify
to matters within the scope of such knowledge,”

Expert testimony generally is admissible to aid the jury when the subject matter is
distinctly related to a science, skill or occupation which is beyond the knowledge or experience
of an average lay person. NRS 50.275; Yamaha Motor Co. v, Arnoult, 114 Nev. 233, 243, 955
P.2d 661 (1998).

Conversely, expert testimony is not admissible where the issue involves a matter of

common knowledge. In assessing the credibility of a witness, jurors must rely on their ordinary
experiences of life, common knowledge of the tendencies of human behavior, and
observations of the witness' character and demeanor.

“Clearly, before a witness may testify as to his or her expert opinion, the district court
must first determine that the witness is indeed a qualified expert. See, e.g., Fernandez v.

Admirand, 108 Nev, 963, 969, 843 P.2d 354, 358 (1992) (stating that once a witness is

qualified as an expert, he or she may testify to all matters within his or her experience or
training); Houston BExploration v. Meredith, 102 Nev. 510, 513, 728 P.2d 437, 439 (1986)
(indicating that the proffered expert.testimony may be admitted only afier the witness is

qualified as an expert).

The Supreme Court of Nevada has consistently held that a Trial Court has discretion to
qualify a particular witness as an expert and to permit that witness to give opinion evidence.”
See Rudin v. State, 120 Nev. 121, 135, 86 P.3d 572, 581 (2004).

In Hallmark, v. Eldridge, 124 Nev. 492, 189 P.3d 646 (2008), the Nevada Supreme

10
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Court extensively reviewed the requirements of NRS 50.275 in determining whether or not it

was proper for a designated expert to provide testimony. In addressing this issue the Court

stated that:

To testify as an expert witness under NRS 50,275, the witness
must satisfy the fol owing three requirements: (1) he or she must
be qualified in an area of “scientific, technical or other speciatized
knowledge” (the qualification requirement); (2) his or her
specialized knowledge must “assist the trier of fact to understand
the evidence or to determine a fact in issue” (the assistance
requirement); and (3) his or her testimony must be limited “to
matters within the scope of [his or her specialized] knowledge”
(the limited scope requirement). :

Id. at 497, 189 P.3d at 650. With regard to the qualification requirement, the Court stated

that a district court “[i]n determining whether a person is properly qualified, a district court

should consider the following factors: (1) formal schooling and academic degrees, (2)

licensure, (3) employment experience, and (4) practical experience and specialized training.”

Id. The Court went on to state that the factors were not exhaustive and that a reviewing court

should accord them varying weights which may be different from case to case.

With regard to the assistance requirement, the Court stated that:

"

If a person is qualified to testify as an expert under NRS 50.275,
the district court must then determine whether his or her expected
testimony will assist the trier of fact in understanding the evidence
or determining a fact in issue. An expert's testimony will assist
the trier of fact ongrr when it is relevant and the product of reliable
methodology. In determining whether an expert's opinion is based
upon reliable methodology, a district court should consider
whether the opinion is (1) within a '

recognized field of expertise; (2) testable and has been tested;
(3) published and subjected to peer review, %4) generally
accepted _in the scientific cg_mmuni_t{z not always
determinafive); and (5) based more on particularized facts rather
than assumption, conjecture, or genetalization. If the expert
formed his or her opinion based upon the results of a technique,
experiment, or calculation, then a district court should also
consider whether (1) the technigue, experiment, or calculation was
controlled by known standards; (2) the testing conditions were
similar teo the conditions at the time of the incident; (3) the
technique, experiment, or calculation had a known error rate;
and (4% it was developed by the proffered expert for purposes of
the present dispute.

11
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Id. at 501-02, 189 P.3d at 652-53 (emphasis added). The Court again reiterated that these
factors were not exhaustive and that a reviewing court should accord them varying weights
which may be different from case to case.

In Hallmark, the expert in question offered biomechanical testimony. The expert had
relied upon photographs, the complaint, the answer, medical records and depositions. The
Court held that a biomechanical expert’s testimony lacked a sufficient factual basis on which
to form his opinion and, therefore, the testimony was improperly admitted.

In the instant case, with regard to Dr. Farley’s proposed testimony, the report he
produced does not provide any information about the items Dr. Farley was provided or which
he relied upon or considered in his evaluation. Dr. Farley does not disclose what type of
anthropomorphic dummy he employed. Dr. Farley does not reference any supporting
literature which would indicate that the dummy he used has been used to measure low velocity
impacts, as occurred in the instant case. Dr. Farley has not indicated that the methods he
employed in the experiments he bonducted are generally accepted in the scientific community
for the situation presented in the instant case. Dr. Farley has not provided any information or
cited to any studies which show that the methods he employed are in anyway valid under the
conditions tested.

It appears as though Dr. Farley simply ordered up an anthropomorphic dummy, turned
it on, dropped it from several different positions and recorded some measurements. There is
nothing in of Dr. Farley’s testing results which indicates that the tests he employed are valid
or that they meet any of the assistance requirements of NRS 50.275 as outlined supra. In fact,
as an example, there is not a single reference in any of the results of Dr. Farley’s test of any
measurement of time interval of impact. A review of even the cited materials in Dr. Farley’s
report specify that this measurement is ctitical and that results can vary greatly depending on
the time interval involved. Since said time measurements were not included in his report, one
must speculate about what the time interval was and how that may have affected his results.

In any case, we have no ihformation that the methodology Dr, Farley used is reliable

in this particular scenario, that similar methodology has been published or subject to peer

12
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1 H review, that it is generally accepted in the scientific community, that it is based on
2 | particularized facts, that Dr. Farley used known standards, or that the testing conditions were
3 || similar to those occurring at the time of the incident. Furthermore, Dr, Farley never mentions
4 | anything about what his experiment’s known error rate was or if he even able to determine it.
5 It should be noted that anthropomorphic test dummies (ATDs) were developed to
6 || evaluate motor vehicle crashes and the safety of occupant protection systems during high
7 |i energy events. There is no published peer reviewed literature which has extended the use of
8 || ATD’s in evaluating lower energy events. Dr. Farley mentions biofidelity in his report, but
9 | the true context of that term in this evaluation pertains to whether or not there is any true
10 || biofidelity in the use of an ATD for low velocity energy events as compared to the high
11 | velocity energy event where the ATDs were designed to be used. The State submits that Dr.
12 || Farley’s lacks a sufficient factual basis on which to form his opinions and, therefore, his
13 FI testimony should not be admitted.
14 With regard to Dr. Rothfeder, the State does not have aﬁy'infonnation about what
15 || materials were provided to Dr. Rothfeder, what he reviewed and what his opinions and
16 { findings actually are in this case. The State also has, therefore, no information with which to
17 || determine if Dr. Rothfeder has relevant information to provide and to what extent that
18 { information comports with the requirements of NRS 50.275. It should be noted that Dr.
19 || Rothfeder, is both a physician and an attorney and is actually of counsel with a law firm in
20 || addition to maintaining a full time medical practice. According to his curriculum vitae, Dr.
21 || Rothfeder has been “seriously interested in brain injury issues in children and adults, infant
22 | injury evaluation, and child abuse cases for the past 15 years.” Said interest does not
23 || necessarily comport with any expertise in any particular field and without more the State
24 || submits that Dr. Rothfeder also lacks a sufficient factual basis on which to form his opinions
25 | and, therefore, his testimony should not be admitted.
26 FJ i '
27 | //
28 | //
13
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CONCLUSION
For the reasons stated above, the State respectfully requests that the Court strike or

limit the testimony of the defense experts or in the alternative, conduct an evidentiary
hearing to determine whether or not the defense witnesses meet the requirements of NFS
50.275 and Hallmark, and if so, what the scope of their allowed testimony will be in the
instant matter.
DATED this 2" day of June, 2013.
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

MICHAEIL7 V,_ STAUDAHEF

Chief DeBputy District Attorne
Nevada Bar #008273
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COMES NOW,‘ the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through MICHAEL V. STAUDAHER, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Reply in Support of Motion to Admit
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This reply is made and based upon all the papers and pleadings on file herein, the

attached points and authorities in support hereof, and oral argument at the time of hearing, if

deemed necessary by this Honorable Court.
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POINTS AND AUTHORITIES
STATEMENT OF FACTS REGARDING DEATH OF KHAYDEN QUISANO
On June 6, 2013, the Defendant received Khayden and his brother Khaysen from

relatives who had watched the boys earlier in the day. According to all individuals, both the
relatives who had watched the boys earlier and the day and the Defendant, both Khayden and
Khaysen were without injury and normal at the time they were delivered to the Defendant.
From the time the boys were placed in his sole care and custody until paramedics artived,
something traumatic happened to Khayden that resulted in multiple, life-threatening injuries
that ultimately led to his death.

The Defendant, the only eye-witness to the event, gave multiple versions of what
happened to Khayden to Christina and first responders. The Defendant first contacted
Christina at approxirnately 510 p.m., a time when he knew she would be done with work and
headed home. (PHT Vol. 1, 241:20-24.) Interestingly, the Defendant did not relay to her
Khayden's dire condition or that he had reportedly fallen off the couch. (PHT, Vol. 1, 242:20-
24.) Rather, the Defendant simply told Christina to hurry home. (PHT Vol. 1, 241 20-24.) A
short while later, the Defendant, again, initiated a phone call to Christina while she was driving
home, (PHT, Vol. 1, 242:24-243:2.) Again, the Defendant failed to mention anything about
Khayden'é condition or what had happened. (PHT, Vol. 1, 242:24-243:2.) And, again, the
Defendant urged Christina to hurfy home, and terminated the phone call. (PHT, Vol. 1, 243:2-
3.) |

Christina became alarmed and called the Defendant back to ask why she needed to
hurry home. (PHT, Vol. 1, 243:3-5, 21-23.) Then, and only then, did the Defendant tell
Christina, "The boys were playing on the couch, and Khayden fell over, and I guess hit his
head, and -- um - - he said he wasn't opening his eyes, and he tried to put water on him, he
wasn't getting up.” (PHT, Vol. 1, 244:9-13.) With that brief explanation, Christina
immediately recognized the seriousness of Khayden's condition. She asked Jonathan ifhe had
called 9-1-1, at which time she learned he hadn't done so and without any explanation as to

why he called her first. (PHT, Vol. 1, 244:13-14, 247:11, 17-20.) Christina decided she would

WI201IRCS0154\ L IF02054.-0PPS-(QUISANQ__JONATHAN0G7.DCCK
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call 9-1-1 and relayed this to Jonathan. (PHT, Vol. 1, 247:21-24,) She then hung up on
Jonathan and immediately called 9-1-1 and told the operators what little information Jonathan
had relayed to her. (PHT, Vol. 1, 248:4-5, 8-11.)

Timothy Kline, a paramedic with Las Vegas City Fire, was first on scene to encounter
the Defendant and Khayden. (PHT, Vol. 1, 155:2-5). The Defendant was the only other adult.
at the home with the children. (PHT, Vol. 1, 214:22-25, 216:3-5.) Timothy Kline's first
impression was that the patient was "lifeless...not breathing...cyanotic...meaning that their
oxygen level has dropped and they've been not breathing, or not breathing adequately for at
least several minutes." (PHT, Vol. 1, 155:8-14.) Kline directed the male to place the child on
a bench in the hallway so Kline could render care. (PHT, Vol. 1, 156:18-23.) Kline evaluated
Khayden's eyes, noting the pupils were dilated, opened up and wide, nonresponsive and fixed
in a wide position, (PHT, Vol. 1, 157:19-22.)

In an effort to treat the child, paramedic Kline asked the male who presented the child
what had happened. (PHT, Vol. 1, 160:13-16.) Defendant told Kline that Khayden had fallen
from a chair. (PHT, Vol. 1, 160:18.) For clarification Kline pointed or gestured to the two
chairs he saw and asked, "Those chairs right there?" (PHT, Vol. 1, 161:5-5, 186:8-9.)
Defendant replied, "Yes, those chairs." (PHT, Vol. 1, 161:5-6, 186:10-14.) Defendant further
stated to Kline that the child had fallen out of the chair and hit his head on the floor, which
appeared to be tile. (PHT, Vol. 1, 161:10-12.) Notably, Kline could only see two La-Z-Boy
recliners from where he was positioned working on Khayden, (PHT, Vol, 1, 160:25-161:2,
186:15-20.) Kline rushed to the ambulance with Khayden where treatment continued. (PHT,
Vol. 1, 163:4-8.)

Patrick Burkhalter with American Medical Response (AMR) also responded to the
residence shortly afier Las Vegas City Fire Department. (PHT, Vol. 1, 206:4-24.) Burkhalter
inquired separately of Jonathan as to what had caused Khayden's injuries to try to determine
the nature of the fall. (PHT, Vol.. 1, 208:21-25.) Defendant initially reported to Burkhalter that
Khayden was playing on the back of a recliner type chair and fell off the back hitting his head
on the floor. (PHT, Vol. 1, 210:1-3.) Defendant specifically said the child fell backwards.

WAZONIROION1IF09094-OPPS-{QUISANG _JONATHAN}H07.LOCK
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(PHT, Vol. 1, 211:18-23,) Burkhalter spoke with the Defendant a second time in an attempt to
clarify how the child fell off the chair. (PHT, Vol. 1, 212:18, 225:15-16.) Burkhalter made the
second inquiry because "the injuries that were sustained didn't - - um - - seem compatible to
what we were dealing with." (PHT, Vol. 1, 225:15-16.) Defendant then told Burkhalter he
actually hadn't seen the éhild fall, but, rather he saw Khayden playing on a chair, then turned
around and when Defendant turned back Khayden was on the floor, (PHT, Vol. 1, 212:19-22,
213:11-22.)

Due to the quick pace at the house Fire Captain Mickey Pedrol, was unaware Defendant

had already been asked what had happened to the child, so he, too, asked Defendant what had

" happened to Khayden, (PHT, Vol. 1, 181:15-25.) Defendant told Captain Pedrol that both of

his sons had been playing on the bar and he turned around to see his son, Khayden, fall off of
the bar and hit his head on the floor. (PHT, Vol, 1, 193:6-10.)

Khayden was transported to University Medical Center ("UMC") where he received
treatment performed by and under the supervision of Michael Casey, M.D, (PHT, Vol. 1, 20:7-
17.) The CT scan of Khayden's head revealed a linear skull fracture, extensive intracranial
bleeding with a midline shift, and a tentorial shift caused by blood pushing the brain down.
(PHT, Vol. 1, 27:4-7, 19-21,) The herniation of the brain caused Khayden’s heart to stop
during initial resuscitation, though medical personnel restarted his heart. (PHT, Vol. 1, 30:19-
23,31:8-11.) Dr. Casey concluded the injuries to the brain were caused by trauma. (PHT, Vol.
1, 28:23-29:2,) The child also had contusions or bruises developing in the lungs. (PHT, Vol.
1, 30:6-8.) Dr. Casey concluded the lung contusions were a different injury from the injuries
to the head, and would not have been a result of the intubation process. (PHT, Vol. 1, 65:18-
22.)

Dr. Casey spoke with investigative personnel fo try to determine the cause of
Khayden’s injuries for purposes of treatment. Based on the information provided to Dr. Casey,
he ultimately concluded "The injury pattern [of Khayden] is not consistent with the height of
the fall...in this particular child." (PHT, Vol. 1, 37:21-24.) Khayden ultimately succumbed to
the injuries and was declared clinically brain dead. (PHT, Vol. 1, 38:3-6.)
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At the preliminary hearing, Dr. Casey opined that Khayden’s injuries would have
required the reported fall to include some amount of rotational force that was not disclosed by
the Defendant, (PHT, Vol. 1, 143:24-144:6.)

Dr. Montes, a pediatric radiologist, reviewed the June 6, 2013 imaging of Khayden
from UMC and rendered his own opinions as to the findings contained therein. (PHT, Vol. 2,
7:9-12.) Dr. Montes noted the head CT showcd Khayden suffered from multiple injuries.
(PHT, Vol. 2, 15:18-24.) Dr. Montes confirmed Khayden suffered from a skull fracture, but
the fracture was more complex that what Dr. Casey noted. Specifically, it was a stellate
fracture meaning there was a point of impact that caused the fracture, noted to be at the center
with the multiple lines extending from the impact site in different directions. (PHT, Vol. 2,
18:25-19:10.) There was also a small amount of blood in the posterior region of the brain,'
which Dr. Montes associated with the stellate skull fracture. (PHT, Vol. 2, 18:2-19.) |

The brain imaging also revealed Khayden suffered a subdural hemorrhage on the left
side of his skull that extended along the whole side of the head from front to back. (PHT, Vol.
2, 17:4-7, 14-16.) The subdural hemorrhage was acute, in that it was less than 48 hours old,
and the heterogencous color indicated the bleeding was either active or not old enough to have
started clotting, (PHT, Vol. 2, 17:21-18:1.) Dr. Montes also noted a midline shift as a result of
brain herniation. (PHT, Vol. 2, 19:23-20:3,) The CT of the brain also revealed diffuse cerebral
edema signifying a global injury from either significant trauma or lack of oxygen. (PHT, Vol.
2,22:7-12.) '

More significantly, Dr. Montes opined the multiple injuries to Khayden's head, as
depicted in the CT scan indicate Khayden suffered multiple injuries; one injury causing the
fracture and blood localized to the fracture site, and a separate and distinct injury causing the
left-side subdural hemorrhage and celjebral edema. (PHT, Vol. 2, 24:15-19; 25:14-19.) Dr.
Gavin confirmed these injuries at autopsy.

The majority of the injuries salient to the autopsy findings were located in the brain and
skull, (PHT, Vol. 3, 11:8-14.) The injuries to the brain would have had to occur within hours
of the time of death. (PHT, Vol. 3, 133:17-21.) On the back of the skull, Dr. Gavin located a
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stellate fracture and corresponding subgaleal hemorrhage. (PHT, Vol. 3, 13:22-14:9.) There
was also a subdural hemorrbage predominantly on the left side of the brain, though there was
also some bleeding on the right side. (PHT, Vol. 3, 13:13-19.) The right side subdural
hemorrhage was mostly at the back portion of the brain, (PHT, Vol. 3, 19:9-11.) Dr. Gavin
noted the left side had a "great deal of hemorrhage" that extended along most of the left side
of the brain from the back to the front. (PHT, Vol. 3, 19:11-14.) The brain was also very
swollen, as indicated by the lack of prominent grooves. (PHT, Vol. 3, 22:3-7.) The eyes also
had subdural hemorrhage present. (PHT, Vol. 3, 24:16-17.)

Additional testing of the eyeballs revealed subdural hemorrhaging in the optic nerve
sheaths, with more in the right side than the left. (PHT, Vol. 3, 37:11-15.) The greater blood
on the right side suggests more of an impact or focus of trauma on the right side versus the
left. (PHT, Vol. 3, 38:5»9.) The testing of the brain revealed multiple findings. (PHT, Vol. 3,
39:1-4, 15-17.) One finding was diffuse cerebral edema, or swelling of the entire brain. (PHT,
Vol. 3, 40:8-12.) The brain also revealed injury from hypoxic ischemia, which appeared'to be
early in the process of oxygen deprivation causing damage to the brain. (PHT, Vol. 3, 40:19-
41:14.) There was also diffuse axonal injury, which is damage to the axons of the brain cells.
(PHT, Vol. 3, 41:19-25.) The axonal injuries were found in the deeper areas of the brain. (PHT,
Vol. 3, 43:2-44:1,) Such injury occurs when the strands of the axon are torn or sheared,
indicating the injury was caused by some sort of totsion or rotational force. (PHT, Vol. 3,
42:1-4, 58:1-19.)

Based on the constellation of injuries, Dr. Gavin concluded the cause of Khayden's
death was "acute brain injury due to the blunt force trauma." (PHT, Vol. 3, 53:5-9.) Dr. Gavin
noted there were multiple areas of injury to the brain such that there could be more than one
component involved in tﬁe case. (PHT, Vol. 3, 57:12-25.) Prior to making a determination as
to manner of death, Dr. Gavin also reviewed the investigative statements of the Defendant to
LVMPD and to the medical personnel who responded to the family home. (PHT, Vol. 3, 54:4-
55:7.)

I
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On June 6, 2013, LVMPD detectives conducted a recorded interview with the

Defendant at the family residence to find out what happened to Khayden. (PHT, Vol. 2, 75:24-

76:2.) The Defendant confirmed Khayden appeared fine and without injury when he received
Khayden him around 4:30 p.m. (PHT, Vol. 2, 77:11-14, 20-24.) The Defendant described
Khayden playing on the couch with Khaysen while Defendant sat in a recliner in the living
room. (PHT, Vol. 2, 78:16-23.) Defendant provided LVMPD detectives with different
information as to whether or not he saw Khayden fall off the couch; at first stating he didn't
see Khayden go over the couch, then stating he did. (PHT, Vol 2, 81;11-18.) In the account
where Defendant said he saw Khayden go over the couch he described lboking overand seeing

Khayden falling over the couch onto the floor. (PHT, Vol. 2, 78:23-79:4.) Defendant re-

|| enacted the fall using the doll and showed LVMPD detectives Khayden was facing down, head

first and demonstrated Khayden slipping over the back of the couch. (PHT, Vol. 2, 83:6-13;
92:2-5.) Defendant said and then demonstrated finding Khayden lying on his back parallel to
the couch. (PHT, Vol. 2, 85:15-17.) Defendant did not mention Khayden jumping around on
the couch or adopt jumping as part of the events leading up to Khayden’s injuries, though
detectives suggested jumping in the interview, (PHT, Vol. 2, 91:22-92:2.)

Defendant told LVMPD detectives that as soon as he picked up Khayden after the fall,
Khayden was making noise and appeared frozen, which he demonstrated with his arms. (PHT,
Vol. 2, 87:6-13.) Defendant reported splashing water on Khayden's face to try to wake him up
and also observing Khayden vomit. (PHT, Vol. 2, 87:25-88:18.) Defendant told LVMPD
detectives that he tried to keep air in Khayden'é lungs, (PHT, Vol. 2, 91:6-7.) Interestingly,
Defendant placed tissues and other items he used to clean up Khayden in trash cans around
the house before paramedics arrived. (PHT, Vol. 2, 97:5-15.) By his own admissions, |
Defendant waited to contact Christina and dia not call 9-1-1 to summon assistance for

Khayden.
Defendant stated he waited approximately ten minutes before calling his girlfriend,

instead of calling 9-1-1. (PHT, Vol. 2, 88:25-89:14.) Defendant provided two different

explanations as to why he called Christina rather than 9-1-1, First, Defendant stated he wanted
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Christina to come home first because she works in a doctor’s office as a nurse, (PHT, Vol. 2,
88:24-89:2.) During the initial call, Defendant curiously didn’t tell Christina what was going
on with Khayden stating he didn’t want her to get into an accident. (PHT, Vol. 2, 89:2-7.)
Defendant also explained to detectives that he didn’t call 9-1-1 himself because “he gets
nervous and he didn’t know where to tell them to go.” (PHT, Vol. 2, 92:24-93:4.)

After reviewing investigative information about how Khayden sustained the ihjuries
found at autopsy, Dr. Gavin ultimately ruled the manner of death to be undetermined. (PHT,
Vol. 3, 56:5.) Dr. Gavin chose manner of death undetermined because she couldn't rule the

injuries causing Khayden's death as either an accident or a homicide, (PHT, Vol. 3, 55:21-

56:2.) Notably, "in this case the information [revealed] from the investigation doesn't match | -

- the severity of the injury, and because of that it's undetermined in terms of what ended up

causing this injury." (PHT, Vol. 3, 53:21-24,)
THE OTHER BAD ACTS

Death of Jayden Quisano

The Defendant and Christina Rodrigues’ first child, Jayden Quisano, was born
December 15, 2007, in Hawaii. On February 8, 2008, Christina had taken Jayden to the
doctor’s office in the morning but Jayden was found to not be breathing when doctors checked
on him. Doctors transferred J ayden to the ER but he could not be revived. Records from
Hawaii indicate Jayden’s cause of death was secondary to pneumonia and a lack of medical
attention. See, Hawaii CPS Records (bates stamped DA - 000070-000079) at 75. Following
the birth of Khayden and in light of the demise of Jayden, pediatrician Dr. Jason Ninomya
urged Christina and Defendant to seek immediate medical attention should Khayden show
conditions similar to Jayden when he presented before death. Id. ,

The death of Jayden Quisano and admonition by Dr. Ninomya had little to no effect on
the Defendant or Christina as to when and under what circumstances to seek medical care of
Khayden Quisano.

/
I
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2010 Fractures and Failure to Thrive of Khayden Quisano

On October 24, 2009, when Khayden was barely over one month old, Christina took
Kﬁayden to pediatrician Dr. Ninomya for coughing and congestion. See. Hawaii Medical
Records (bates stamped DA 000095-000135) at 105.) Dr. Ninomya ordered a chest x-ray,
which revealed no apparent signs of injury. Id. Also, in October 2009, Khayden, though small,

was following along the growth curve. Id.

Khayden next presented to Dr. Ninomya on January 4, 2010, as an ill child. Christina
reported that Khayden had suffered from a fever for the previbus five days, Which was
recorded as high as 101 degrees. Id. Khayden also had a cough and runny nose. Id. Dr.
Ninomya, again, ordered a chest x-ray which revealed that Khayden had multiple healing
posterior rib fractures, on ribs four through seven. Id. at 99. The rib fractures were indicative
of non-accidental trauma and a squeezing mechanism, and neither Christina nor the Defendant
knew how Khayden sustained the fractures.

Khayden was sent to KAPIOLANI WOMEN & CHILDREN Hospital where he was
admitted and received additional evaluation and medical care. Additional testing revealed
Khayden also suffered a metaphyseal fracture of the distal femur, which was in the healing
stages. 1d. at 106-107. Doctors noted the femur fracture resulted from a shearing force that
was non-accidental in nature. Id. at 107. An ophthalmologic evaluation revealed Khayden also
had a subconjunctival hemorrhage in his left eye that should resolve spontaneously. Id. at 104.
In January 2010, Khayden was also diagnosed as failure to thrive, as he had fallen below the
growth curve. Id. at 107. Neither the Defendant nor Christina had any insight as to how, when
or what had happened to cause these non-accidental injuries to Khayden. Id. at 100. Notably,
the medical records reveal doctors considered organic causes for Khayden’s injuries, but
ultimately concluded the injuries were non-accidental. Id. at 103.

Law Enforcement and the Department of Human Services, Social Services Division
conducted investigations into Khayden’s injuriés. The Defendant and Christina initially
blamed the babysitter, though she was ruled out as the perpetrator during the investigation.

Ultimately, law enforcement could not determine who caused the injuries to Khayden, and
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though the Defendant was not excluded as the possible cause of the injuries to Khayden. On
the other hand, Social Services conducted two investigations (one in January 2010 and another
in July 2010) and found both parents to be perpetrators of harm and removed Khayden from
the care of his parents. Exhibit 1, at 76. Khayden was placed with a relative, during which time
there is no record of fractures or other injuries.

The case remained open for 2 1/2 years while the Defendant and Christina received
training, education and services on how to better parent and protect Khayden from injury.
Specifically, both Christina aﬁd the Defendant were required to engage in services, including
a Clinical Psychological Evaluation and follow recommendations, couples counseling and
various classes to improve parenting skills and bonding with the children. The focus of the
services was to educate the Defendant and Christina in all aspects of child care for newborns
up to three years old. The education included recognizing and preventing non-accidental
trawma, providing a safe environment for children, identifying when to contact medical
personnel to assist a sick or injured child, what to do if the parent thinks the child has been
hurt by someone e¢lse, and much more. The education varied in format, including classes,
hands-on work with professionals and counseling. The Defendant and Christina could not have
Khayden and Khaysen returned to their care until each person could articulate what they had
learned in order to provide for and protect their children, both to workers and to the child
welfare court who oversaw their case. In September 2010, both parents continued to lack
insight info their role and responsibility as parents. Id. In January 2011, after six months of
services with a counselor, the Defendant and Christina continued to demonstrate a lack of
understanding and insight into Khayden’s injuries. The children were reunited with the
Defendant and Christina in April 2011, but continued to be monitored until July 2012 when
the case was closed. 1d. at 79.

/i
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N.R.S. 48.045(2) provides as follows:
Evidence of other crimes, wrongs, or acts is not admissible to
prove the character of a person In order to show that he acted in
conformity therewith, It may, however, be admissibie for other
purposes, such as proof of motive, opportunity, intent,
prepgratlon, plan, knowledge, identity, or absence of mistake or
accident.

Evidence of certain types of injury to a child can be probative of the fact that the
physical damage was causéd intentionally rather than by accident and thus can be persuasive
of intent. United States v. Leight, 818 F.2d 1297, 1299 (7th Cir.) Cert. denied, 484 U.S. 958
(1987), abrogated on other grounds, Huddleston v. United States, 485 U.S. 681, 108 S.Ct.
1496, 99 L.Ed.2d 771 (1988); United States v. Verkuilen, 690 F.2d 648 (7th Cir. 1982).

In order to admit such evidence, the State must establish that (1) the act is relevant to

the crime charged; (2) the act is proven by clear and convincing evidence; and (3) the evidence

is more probative than prejudicial. Cipriano v, State, 111 Nev. 534, 541 (1995) (citing Berner
v. State, 104 Nev. 695, 697 (1988)). |

L Evidence May Be Admitted to Prove Motive, Intent, Knowledge
and Absence of Mistake or Accident

Pursuant to NRS 48.045(2), evidence of other acts may be admitted in this case to show
motive, intent, knowledge and/or absence of mistake or accident. As articulated below, the
statute and case law are not as restrictive as the Defendant suggests in the opposition to the
motion. The volume of Nevada and federal case law on this issue suggests that the
admissibility of other bad act evidence, particularly in child abuse cases, must be case specific.
The Supreme Court of Nevada recently noted:

"The admissibility of evidence of other crimes, wrongs,
or acts to establish...absence of mistake or accident is well
established, particularly in child abuse cases.' United States v.
Harris, 661 F.2d 138, 142 (10th Cir.1981). This is because
TpIroof that a child has experienced injuries in many purported
accidents is evidence that the most recent injury may not have
resulted from yet another accident.’ Bludsworth v. State, 98 Bev,
289, 292, 646 P.2d 558, 559 (1982)."

11
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Newman v. State, 298 P.3d 1171, 1178 (2013) rehearing denied. In fact, the Supreme Court in

Newman articulated that admissibility of other bad act evidence is fact specific, such that the

acts may be inadmissible under one exception, but admissible under another. Id. at 1179, In
Newman, the defendant admitted to using corporal discipline, such that evidence of prior acts
of striking a different son were inadmissible to establish absence of mistake or accident
(because he admitted to striking his son), but were probative to the defendant’s intent. Id.

Evidence of certain types of injury to a child can be probative of the fact that the
physical damage was caused intentionally rather than by accident and thus can be persuasive
of intent. United States v. Leight, 818 F.2d 1297, 1299 (7th Cir.) cert. denied, 484 U.S. 958
(1987); United States v. Verkuilen, 690 F.2d 648 (7th Cir. 1982).

In Estelle v. McGuire, 502 U.S. 62, 112 8.Ct 475 (1991), the United States Supreme

Court also visited the issue of allowing into evidence of prior bad acts in cases involving child
abuse. In this case, Mark McGuire and his wife took their six month-old baby to the hospital
because the baby was bluish and not breathing. The physician noticed a large and relatively
recent bruise on the baby’s chest and multiple bruises around it and the baby’s ears. Effbrts
to revive the child were unsuccessful. An autopsy revealed 17 contusions on the baby’s chest,
29 contusions in her abdominal area, a split liver, a split pancreas, a lacerated large intestine
and damage to her heart and one of her lungs. The autopsy also revealed evidence of rectal
tearing and evidence of partially healed rib fractures. Upon quéstioning, the defendant stated
that when his wife left the room to mafce a telephone call, he left the child alone on the couch,
When he returned to the room, he discovered the baby Iying on the floor.

At trial, the prosecution introduced evidence that the baby was a “battered child”, and
evidence from other witnesses as to défendant’s treatment of the baby. The case was
overturned at the federal level, by the Court of Appeals for the Ninth Circuit. However, the
Supreme Court found that California law permitted the prosecution to introduce expert
testimony and evidence related to prior injuries in order to prove “battered child syndrome™.
(Citations omitted). The Court went further in explaining its decision to reverse the decision

of the court of Appeals for the Ninth Circuit:
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The demonstration of battered child syndrome “simply indicates
that a child found with [serious, repeated injuries] has not suffered
those injuries by accidental means.” (Citation omitted). Thus,
evidence demonstrating battered child syndrome helps to prove
that the child died at the hands of another and not by falling off a
couch, for example; it also tends to establish that the “other,”
whoever it may be, inflicted the injuries intentionally, When
offered to show that certain injuries are a product of child abuse,
rather than accident, evidence of prior injuries is relevant even
though it does not putx%lport to prove the identity of the person who
might have inflicted those inﬂAuries. (Citations omitted). Because
the prosecution had charged McGuire with second-degree murder,
it was required to prove that Tori’s death was caused by the
defendant’s intentional act. Proof of Tori’s battered child status
helped to do just that; although not linked by any direct evidence
to McGuire, the evidence demonstrated that Tori’s death was the
result of an intentional act by someone, and not an accident, The
Court of Appeals, however, 1gnored the principle of battered child
syndrome evidence in holding that this evidence was incorrectly
admitted, For example, the court stated that, “[evidence camnot
have probative value unless a party connects it to the defendant in
some meaningful way.” (Citation omitted). We conclude that the
evidence of prior injuries presented at McGuire’s trial, whether it
was directly linked to McGuire or not was probative on the
question of the intent with which the person who caused the
injuries acted.

Estelle v. McGuire, 112 S.Ct at 480,
The instant case is similar to the McGuire case. The Supreme Court of the United States

upheld the admissibility of prior non-accidental injuriés to the victim chﬂd, though not directly
linked to McGuire, because it was probative as to intent. Notably, in McGuire, that defendant
also tried to explain away the injuries as being caused from the victim child félling off a couch.
Like the child victim in McGuire, Khayden had suffered multiple non-accidental injuries in
2010, while in the care of multiple adults, including the Defendant who was not ruled out as
having caused those injuries, Thus, the prior death of Jayden and prior injuries of Khayden are
probative to intent, as well as motive to explain why the Défendant failed to call 9-1-1 or
summon assistance for Khaydén when he should have known Khayden was in medical
distress.

Likewise, other jurisdictions have upheld the use of prior instances of abuse to show
absence of mistake or accident and intent. In State v. Hassett, 859 P.2d 955 (Idaho App. 1993),
the Idaho Appellate Court addressed the issue of admission of prior bad acts of child abuse in
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order to prove absence of mistake or accident and intent. The defendant was found guilty of
felony injury to a child based on allegations that he had injured his month-old son. On appeal,
the defendant challenged the State’s presentation of “prior bad acts” during his trial. The Court
addressed the felony child abuse statute, which is practically identical to Nevada’s statute, and
the propriety of allowing into evidence prior bad acts by a defendant in child abuse cases. The
Court stated:

.. . [we observe that “the admissibility of evidence of other crimes,
wrongs, Or acts to establish intent and an absence of mistake or
accident is well established, particularly in child abuse cases.”
United States'v. Harris, 661 F.2d 138, 142(10th Cir, 1981).

Further, we agree that:

when the crime is one of infanticide or child abuse, evidence of
repeated incidents i3 especially relevant because it may be the only
evidence fo fprove the crime. A child of évery young age] ...isa
helpless, defenseless unit of human life. Such a child is too young,
if he survives, to relate the facts concerning the attempt on his life,
and too young, if he does not survive, fo have exerted enough
resistance that the marks of his cause of death will survive him.
Absent the fortuitous presence of an eyewitness, infanticide or
child abuse . . . would argel%,go unpunished. (Emphasis added)
Id., quoting United States v. Woods, 484 F.2d 127 (4th Cir. 1973),
cert. denied, 415 U.S, 979 (1974).

More specifically, one commentator has observed that:

The courts often admit uncharged misconduct in child abuse cases
when the defendant claims that he or she accidentally injured the
child. If the defendant claims that he accidentally touched a -
-child’s genital organs, evidence of the defendant’s similar
uncharged sexual misconduct is admissible to prove the
defendant’s lewd intent.

If the defendant claims that she intended to merely discipline the
child, evidence of uncharged misconduct may be admissible to
establish the defendant’s intent to injure the child. Ifthe defendant
claims that he accidentally bumped into or ran down the victim,
evidence of the defendant’s other assaults on the same or similar
victims 1s admissible to show intent. Edward J. Imwinkelried,
Uncharged Misconduct Evidence sec. 5:10 (1993).

Hassett, 859 P.2d at 960.
In State v. Smith, 634 P.2d I (Ariz. App. 1981), the Arizona Court of Appeals allowed

into evidence the fact that the defendant’s children had previouély been removed from the
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home due to the unsanitary conditions in order to allow the State to prove that the defendant
acted recklessly as required by statute, The court found that the evidence was admissible to
show intent, knowledge, and absence of mistake or accident, 634 P.2d at 3.

The Hassett court specifically noted the comion practice of admitting uncharged
misconduct where the defendant claims the child was accidentally injured, emphasizing the

lack of eyewitnesses to infanticide and the defenseless nature of the victim, In Smith, evidence

that a child had been previously removed was admissible to prove the defendant acted

reckleésly. Like Hassett, in this case the Defendant claims Khayden accidentally rolled off the

couch resulting in these catastrophic injuries that caused his death, The fact that there is a prior
death of a sibling from unknown circumstances and a prior non-accidental injury to Khayden
should be admissible to show intent and absence of mistake or accident, Additionally, like in
Smith, Khayden was previously removed and the Defendant was required to undergo
counseling, education, training and court supervision for a period of two and a half years to
learn about non-accidental injuries, child safety, and when to seek medical attention. This
evidence goes directly to the Defendant's knowledge and absence of mistake or accident.
Unlike many of the cases cited, the Defendant's experience in Hawaii demonstrates he had
greater knowledge than-the average parent about non-accidental injuries, as well as what to do
in an emergency to help a child. The fact that he knew what to do and did none of those things
is evidence of motive, knowledge, intent anﬁ absence of mistake or accident.

Later, in State v. Widdison, 4 P.3d 100 (Utah App. 2000), citing Teuscher, 883 P.2d at
927-28, the Utah Appellate Court upheld the admission of evidence of prior instances of abuse

against a victim and other children to show identity, intent or lack of accident or mistake. In

Widdison, supra, the Court stated:

Because the prior bad act evidence at issue here related to
defendant’s intent or knowledge, it was admissible in the State’s
case in chief. By pleading not guilty, defendant placed all
elements of the crime at issue, including knowledge and intent.
See Teuscher, 883 P.2d at 927. Therefore this evidence goes
directly to proving the clements of the crime, _reguirin the State
to rely on circumstantial evidence, Further, both defendants made
statements to the police and other witnesses which put absence of
mistake or accident at issue. As such, it was necessary and
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a prtgpriate for the State to introduce this evidence in its case in
chnicl.

Widdison, 4 P.3d 100 at 109. _
As demonstrated by the State's Motion and Reply, case law is Nevada, across other

jurisdictions and the Supreme Court of the United States is replete with courts admitting
evidence of prior bad acts of child abuse or unexplained injury in cases exactly like this one

for purposes of motive, intent, knowledge, and absence of mistake or accident.

IL The State Need Not Prove the Defendant Caused the Death
of Jayden or Inflicted the Prior Injuries to Khayden To
Admit Those Prior Acts Under NRS 48,045 (2)(%)

The Defendant also claims the State cannot introduce evidence of other acts because
the Défendant has not been shown to have directly caused the death of Jayden or inflicted the
rib fractures or femur fracture Khayden suffered as an infant. This claim is belied by the case
law. In Bludsworth v. State, 98 Nev. 289, 646 P.2d 558 (1982), the two-year-old victim died

after sustaining severe head injuries. The State charged the step-father with Murder and Child
Abuse and charged the victim’s mother with Child Abuse. The step-father claimed he
accidentally injured the victim by dropping him as the step-father climbed the stairs in the
family home. During the trial, the State presented evidence of numerous bruises sustained by
the victim prior to his death. The Appellant argued that the lower court erred in admitting
evidence of prior injuries wherein the State could not prove who inflicted the injuries upon the
victim. | ‘
The Nevada Supreme Court held that admissibility of the other injuries did not

depend on connecting either defendant to the infliction of the injury. Specifically, the
Court held that:

s i e ot s el o

injured on the day in question, Proof that a child has experienced

injuries in many purported accidents is evidence that the most

‘recent injury may not have resulted from yet another accident.”
(Emphasis added§

16
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Bludsworth, 98 Nev. at 291-92, Similarly, in Estelle v. McGuire, the Supreme Court of the
United States of America held:
"We conclude that the evidence of prior injuries presented at
McGuire’s trial, whether it was directly linked to McGuire or not

was probative on the question of the intent with which the person
who caused the injuries acted.”

Estelle v. McGuire, 112 S.Ct. at 480.
In this case, in 2008, Jayden Quisano, the Defendant’s first child with Christina

Rodriguez died due to complications from pneumonia on the very same day he was finally

taken for medical treatment. Notably, Christina is the parent who finally took the child to the

doctor and there is no indication Defendant went with her. Defendant claims Jayden had no
signs of illness or sickness immediately before the day he died, though the State note this is
not independently verified because there is no record anyone else cared for the child during
this time period. The death of Jayden resulted in the physicians for Khayden emphasizing the
need to seek immediate medical attention should Khayden present in a condition similar to
Jayden. |

On or about October 24, 2009, Christina took Khayden to the pediatrician for a runny
nose and cough. There were no signs of injury to Khayden at that time and there is no
indication of a delay in seeking treatment. This is significant in contrast to January 2010,

In January‘ 2010, Khayden had been sick with a runny nose, cough and fever for five
days before he was taken to seec Dr. Ninomya. According to representatives in Hawaii,
Christina took the child to the doctor at the prompting of the babysitter, In early January 2010,
Khayden had multiple healing rib fractures and a healing femur fracture, all of which were
determined to be non-accidental in nature. Khayden also presented as failure to thrive in
January 2010, based on a lack of adequate feeding. Again, the Defendant lacked any
explanation for the source of injuries, awareness as to when Khayden may have suffered these
injuries and the failure to thrive. As aresult of these injuries and the delay in treatment, Hawaii
DHS found fault with the Defendant and removed Khayden from his parents’ care to secure

Khayden’s saféty; The Defendant had to engage in counseling and other services to address

Wi201 3709019441 3F09094-0PPS-{QUISANGQ__JONATHAN)-007.DOCX
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his lack of awareness and learn how to better care for his children before Khayden and his
brother Khaysen were returned to the family home.

These prior eventé, some of which are non-accidental in nature, followed by the death
of a Khayden under suspicious circumstances are the exact type of prior events deemed
admissible and upheld by the Supreme Court of Nevada and other courts around the country,
See Newman, Bludsworth, McGuire, Hassett, Smith, et. al. The jury should be aware that the

Defendant had failed to identify his child’s medical needs to such a degree that Jayden died
from complications related to pneumonia. The jury should also know that Khayden and his
brother were removed from the family home for their own safety after Khayden was found to
have multiple rib fractures and a femur fracture that were all non-accidental in nature. The
Defendant had no explanation for the fractures and was not eliminated as a potential
perpetrator by law enforcement. Even so, the body of case law is clear that the State need not
link the Defendant directly to the cause of these prior injuries in order to admit the prior acts
for purposes of establishing motive, intent, knowledge and absence of mistake or accident.

The jury should also know that as a result of Khayden’s non-accidental injuries, the
Defendant was found to have perpetrated harm against Khayden and required to complete
counseling and other services to learn how to care for his children and provide for their needs.
This is certainly classic evidence to show motive, intent, knowledge and absence of mistake
or accident.
I
"
I
I
/4
/!
i
Z
1
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CONCILUSION

Based on the above and foregoing Points and Authorities, the State respectfully requests

that this Court permit into evidence the facts surrounding the death of Jayden in 2008,

Khayden’s non-accidental injuries in 2010 and the subsequent services received by Defendant.

DATED this 2nd day of June, 2014,

June, 2014, by e-mail to:

13F09094X/MVS/MYJ/jt/MVU

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attormey
Nevada Bar #001565

Chief Deputy District Attofne
Nevada Bar #010575

CERTIFICATE OF E-MAIL

I hereby certify that service of the above and foregoing, was made this 2" day of

NANCY LEMCKE, Deputy Public Defender
e-mail: lemckenl@ClarkCountyNV.gov

NORMAN REED, Deputy Public Defender
email: reednj@clarkcounfyny.gov

pdclerk@clarkcountynv.gov

J.

s
Secretary for the District Attorey's Office

WiA2013F\020\24\13FQ9094-0PPS-(QUISAND_ JONATHAN)-007.DOCX

983




| Bross:Tom
g CORTA, RONANNE
REIRA; CHENTELL

Fi

Electronically Fited

06/02/2014 02:22:24 PM

R

CLERK OF THE COURT
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CERTIFICATE OF ELECIRONIC SERVICE

! hereby certify that service of DEFENDANT'S NOTICE OF WITNESSLS, was |

made this 2nd day of June, 2014, by Elcetranie Filing to:

CLARK COUNTY DISTRICT ATTORNEY'S OFFICE
Motions@clarkcountyda.com

MICHAEL STAUDAHER, Chiel Deputy Districl Attorncy
B-Mail: micahel.staudaher@clarkcountyda.com

Sara Ruat

Secretary ‘E}r the Public Defender’s Office
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CLERK OF THE COURT

BISTRICT COURT
CLARK COUNTY, NEVADA.

THE STATE OF NEVADA, ¥

Plaintift, ) CASENO. C1320066

i, DEPT. NE) m

30 JONATHAN QUIBANG,

Digfendant.

}
i
}
)

e

SUPPLEMENTAL DEFENDANT'S NOTICE OF WIERESSES
PURSUANT TO NRS 174234

TO:  CLARK COUNTY DISTRICT NTTORNEY:
‘ | YOU, ANE BACH OF YOU, WILL PLEASE TAKE NOTICE tht the Defoadam, |
9 J’(Z’INE&"I‘?%!’;&N QUISANG; intends 1o wall the following witness fn his case in chief)
NAME ADDRESS

3230°W. Hacienda #304, LN 89118
92538 Unlehed $1., Kapoles, 11 96707
86228 Leihua 5k, Waianae, HI 96792
DLES Bvishiy Toil Ave, LYN 89149

2| GOMEZ JARME
8 | HOSEORD, ROGER
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KUBHU, THERERA P BOX 892534, Mililant, HE 96789

TESSARY ©IS 92573 Pilipeno 86, Kapolei, HI.96707

RiEG Cherokee Ave, LVIV 89147

1221001 Port Weaver R, Ewa Beach, 1 96706
i T.‘Z# Y a%ié*i**?{&- @hmnpézi;ﬁm;& 61820

11.96786.

KODRIGUES, CLARA 208 g Ave, LY 89108
| RODRIGURS, LESTER G432 Plabiirst B, TV 89104
RODIIGUES, WILLIAM A208 Jasper Ave,  LVN $9108
BAN NICOLAS, VERNA 208 Jasper Ave, LN §9108
SILVA, FRANCES 4218 Bougadnville Ave, Uit &, Kapolei; HI 96797
SOARES, ROMAN 921129 Mikekito Dr;, Kapolel, HL 96707
CVENTURA-KAHQUKELIG REVELYN 925539 1alehel St Kapelei, HI 96767

“The Detendant hereby incorporates by refevence att the witness wotived by the Siute as
_;«.pgﬁiﬂ:ﬁ;ﬁi&i_;al'_'iiezifrzg}&f? Wiiﬁﬁ:«sm :

DATED, ihmﬁ‘?_ duy of hang, 2014, -

} ﬁ*‘i?‘h
Dnmﬂx ._u{gh;: Drefeader:
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CERTIFICATE OF ELECTRONIC SERVICE
| hereby certify that service of SUPPLEMENTAL DEFENDANT'S NOTICE OF -

WITNESSES, was made this 3rd day ot Junc, 2014, by Electrenic Filing to:

CLARK COUNTY DISTRICT A'TTORNEY'S OFFICE
Moliml si@elarkcountyda.com

MICHAEL STAUDAIIER, Chiel Deputy District Atlerney
- E-Mail: mi¢ahel. st'ﬂldaherr’:?cldrkcountyda com

}M/,Qa Mo

~ Sara Rﬁanu
Secrelary for the Public Defender’s Office
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'THE STATE OF NEVADA,

Electronically Filed
06/04/2014 09:19:34 AM

 NWEW | Qi i-[éﬁw:"v—

STEVEN B, WOLFSON
Clark County District Attorney
Nevada Bar #001565
MICHAEL V. STAUDAHER
Chief Deputy District Attorney
Nevada Bar #008273

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

Plaintiff,
s CASENO; (C-13-294266-1

JONATHAN QUISANO, )
#5991702 DEPT NO: XXI

Defendant.

THIRD SUPPLEMENTAL NOTICE OF EXPERT WITNESSES
[NRS 174.234(2)]

TO: JONATHAN QUISANO, Defendant; and

TO: NANCY L. LEMCKE, DEPUTY PUBLIC DEFENDER, Counsel of
Record: |

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF
NEVADA intends to call the following expert witnesses in its case in chief:
Kimberly D. Dannenbergér - P#13772, or Designee, a Criminalist with the Las Vegas
Metropolitan Police Department. She is an expert in the area of DNA technology and will
give scientific opinions related thereto. She will testify regarding the DNA profiling analysis
and related procedures she was involved with or reviewed in this case.

These witnesses are in addition to those witnesses endorsed on the Information or
Indictment and any other witnesses for which a separate Notice of Witnesses and/or Expert

Witnesses has been filed

W2013R090\94\1 3F09094-NWEW-(QUISANO__JONATHAN)-005.DOCX
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The substance of each expert witness’ testiniony and a copy of all reports made by or
at the direction of the expert witness has been provided in discovery.

A copy of gach expert witness’ curriculum vitae, if available, is attached hereto.

In addition, to the witnesses listed in this notice or in any previously filed State nofice,
the State specifically endorses any and all witnesses and/or experts disclosed in any notice
filed by the defense or disclosed by the defense in this case. The State specifically reserves

the right to call any or all said defense witnesses and/or experts in its case in chief.

STEVEN B. WOLFSON
Clark County Disirict Attorney
Nevada Bar #001565

BY

MICHAEIL V/¥TAUDAHER
Chief Deputy District Attorney
Nevada Bar #008273

CERTIFICATE OF ELECTRONIC MAIIL,
I hereby certify that service of Third Supplemental Notice of Expert Witness,

was made this 4™ day of June, 2014, by e-mail to:

NANCY L. LEMCKE, Deputy Public Defender
E-Mail: LemckeNL@cIarlgcountvnv gov

dclerk@clarkcountynv. 20V

BY: Q Qﬂéﬁe/u;rm\D
. J. Rébertson
Employee of the District Attorney’s Office

13F09094X/jr/mvu

WA2013F0909N] IF09094-NWEW-(QUISANO__JONATHAN}-005.DOCX

991




CURRICULUM VITAE:TAYLOR

LAS VEGAS METROPOLITAN POLICE DEPARTMENT

Name: Kimberly Dannenberger

FORENSIC LABORATORY
CURRICULUM VITAE
' Date:  06.28.2014
" P# 13772 Classification:  Forensic Scientist I

Current Discipline of Assignment. Biology/DNA

* EXPERIENCE IN THE FOLLOWING DISCIPLINE(S)

Arson Analysis

Controlled Substances Toxicology/Blood Alcohol

Toolmarks Toxicology/Breath Alcohol

Trace Evidence Toxicology/Drugs
Firearms

Latent Prints

Crime Scene Investigations

Serology X Clandestine Laboratory Response Team
Document Examination DNA Analysis X
Footwear Impressions Technical Support / Quality
Quality Assurance '
| EDUCATION .
institution Dates Attended Major Degrée
Completed
University Nevada, Reno 08/2002-05/2003 Nutritional Sciences .No

University Nevada, Las Vegas

08/2003-05/2008

Cellf Molecular Biology Yes

ADDITIONAL TRAINING / SEMINARS

Dales

to Make Casework Easier

Course / Seminar Location
NIST DNA Analyst Webinar Series: Las Vegas, NV 05.28.2014
Probabilistic Genotyping and Software
Programs (Part 1)
2014 Annual Review of DNA Data accepted | Las Vegas, NV 12.23.2013
at NDIS
Technical & Administrative Review Training | Las Vegas, NV 10.15.2013

Page 1 of 3
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CURRICULUM VITAE:TAYLOR -

ADDITIONAL TRAINING / SEMINARS

| Course / Seminar Location Dates

2013 Annual Review of DNA Data accepted | Las Vegas, NV (online) 04.23.2013
at NDIS
NIST DNA Mixture Interpretation Workshop | Webcast — NIST 04.12.2013
AAFS Conference: Science in the Washington D.C. 02.18.2013-
Courtroom, DNA in Real Time: Amplifying 02.23.2013
Productivity in today’s Forensic Laboratory,
and general session falks
Promega Conference: How to tackle a DNA | Nashville, TN 10/14/12 -
backlog, Mixture interpretation workshop, 10/18/12
and general session talks
Forensic relationship statistic training Las Vegas, NV 08/2312

| Interpreting DNA Mixtures Las Vegas, NV 01/25/12
Annual Review of NDIS Las Vegas, NV 01/19/12

Emerging DNA Technologies

Huntington, WV

12/05/11-12/07/11

2011 NSDIAI Quarterly Training Las Vegas, NV 07/13/11
Testifying in Court Las Vegas, NV 05/02/11
NCIC Training Las Vegas, NV 09/24/10
Driver's Training Las Vegas, NV 04/09
New Hire Orientation Las Vegas, NV 01/09
| COURTROOM EXPERIENCE
Court Discipline Number of
Times
A EMPLOYMENT HISTORY
Employer Job Title Date

Las Vegas Metropolitan Police Department Forensic Scientist Ii 03/14 - Present
Las Vegas Metropolitan Police Department Fdrensic Scientist | 03/12 - 03/14

Page 2 of 3
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CURRICULUM VITAE:TAYLOR

EMPLOYMENT HISTORY

Empioyer Job Title

Date

Las Vegas Metropolitan Police Department Forensic Scientist Trainee

03/11 - 0312

Forensic Lab Aide
Las Vegas Metropolitan Police Department

12/08-03/11

PROFESSIONAL AFFILIATIONS
Organization Date(s)
American Academy of Forensic Science — Associate Member 02-2014-
present
American Academy of Forensic Science — Trainee Affiliate 02.2013 -
02.2014

PUBLICATIONS / PRESENTATIONS:

OTHER QUALIFICATIONS:

Page 3 of 3
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. ASCLD/LAB-International

STATEMENT OF QUALIFICATIONS

| Name | Kimberly Dannenberger | Date | 05/28/2014 I

| Laboratory | Las Vegas Metropolitan Police Department Forensic Laboratory |

[ Job Title [ Forensic Scientist II |

Indicate all disciplinés in which you do casework:

[ ]| Drug Chemistry [] | Toxicology

| 1] | Firearms/Toolmarks Biology

[] | Trace Evidence ] | Questioned Documents
| [] [ Latent Prints [] | CrimeScene

[ ] | Digital & Multimedia Evidence

List all category(ies) of testing in which you do casework:

| Nuclear DNA, CODIS, Body Fluid Identification |

Breath Alcobol Calibration Categories

[ | Texicology - Breath Alcohol Measuring Instruments (The work of the laberatery MUST include calibration certificates-
do not check the box if work is limited to breath/alcohol testing)
[ ] [ Toxicology - Breath Alcohol Calibration Reference Material

Education: List all higher academic institutions attended (list high school only if no colleze degree has been attained)

Institution Dates Attended Major | Degree Compisted:
University of Nevada, Reno 08/02 - 05/03 B.S. Nutritional Sciences NIA

University of Nevada, Las 08/03 - 05/08 B.S. Cell/Molecular Biology | 05/2008

Vegas

Other Training: List continuing education, workshops, in-service and other formal training received. Please includs the course
title, source and date of the training,

NIST DNA Analsyt Webinar Series: Probabilistic Genotyping and Software Programs (Part 1) 05.28.14
2014 Annual Review of DNA Data Accepted at NDIS Las Vegas, NV - online 12.23.2013

Technical & Adminstrative Review Training to make Casework easier Las Vegas, NV 10.15.2013

2013 Annual Review of DNA Data Accepted at NDIS Las Vegas, NV - online 04/23/2013

NIST DNA Mixture Interpretation Workshop Webcast - NIST 04/12/2013

American Academy of Forensic Science Conference Science in the Courtroom, DNA in Real
Time:Amplying Productivity in today's

Forensic Laboratory, and general session talks Washington D.C. 02/18/13-02/23/13
Promega Conference: How to tackle a DNA backlog, Mixture interpretation workshop, and general
session talks ‘ Nashville, TN 10/14/12 - 10/18/12
Forensic relationship statistic training Las Vegas, NV 08/23/12

Interpreting DNA Mixtures Las Vegas, NV 01/25/12

Annual Review of NDIS Las Vegas, NV 01/19/12

Emerging DNA Technologies Huntington, WV 12/05/11 - 12/07/11
2011 NSDIAI Quarierly Training Las Vegas, NV 07/13/11
ASCLD/LAB-/mernational Statement of Qualifications _ Page 1 of 2
Approval Date: August 3, 2012 Effective Date: August 3, 2012
Approved By: Executive Director AL-PD-3018-Ver 3.0
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Testifying in Court ' Las Vegas, NV 05/02/11
NCIC Training ‘Las Vegas, NV 09/24/10
Driver’s Training Las Vegas, NV 04/09
New Hire Qrientation Las Vegas, NV 01/09

Courtroom Experience: List the discipline/category(ies) of testing in which you have qualified to testify as an expert witness
and indicate over what period of time and approximately how many times you have testified in each.

Professional Affiliations: List any professional organizations of which you are or have been a member. Indicate any offices or
other positions held and the date(s) of these activities.

[T\merican Academy of Fprensic Sc_ienoe - Associate Merr_xber X J

Employment History: List all scientific or technical positions held, particularly those related to forensic science. List current
position first. Be sure to indicate employer and give a brief summary of principal duties and tenure in each position.

Job Title | Forensic Scientist I1 | Tenure [ 03/14 - present

Employer | Las Vepas Metropolitan Police Department

Provide a brief description of principal duties:

Perform serology on items of evidence, employ various extraction techniques, gerenate scientific reports, perform data
interprefation, calculate of statistics, handle casework and database samples, as well as various lab duties as assigned by the
Biology/DNA detail

Job Title  Forensic Scientist | __ Tenure  03/12 -03/14

. Employer _ Las Vegas Metropolitan Police Department

Provide a brief description of principal duties:

Perform serology on items of evidence, employ various extraction techmqucs, gerenate scientific reports, perform data
interpretation, calculate of statistics, handle casework and database samples, as well as various lab duties as assigned by the
Biology/DNA detall

Job Title  Forensic Lab Aide Tenure 12/08 - 03/11

Employer  Las Vegas Metropolitan Police Department

Provide a brief description of principal duties;

Asslsted the Forensic Laboratory, as a whiole, with a variety of duties, including but not limited toe: chemical inventory, supply
ordering, reagent preparation, _ﬁ]ing, instrument maintenance, and guality checks throughout,

Job Title | Tenure _|

Employer

Provide a brief description of principal duties:

Job Title | Tenure

Empleyer

Provide a brief description of principal duties:

Other Qualifications: List below any scientific publication and/or presentation you have authored or co-authored, research in
which you are or have been involved, academic or other teaching positions you have held, and any other mformatlon which you
consider relevant to your qualification as & forensic scientist.

(Use additional sheets if necessary.)

ASCLD/LAB-international Statement of Qualifications Page 2 of 2
Approval Date: August 3, 2012 Effective Date: August 3, 2012
Approved By: Executive Director . : : AL-PD-3018-Ver 3.0
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PHILIP J. KOEN, PUBLIC DEFENDER
NEVADA BAR NO. 0556

309 South Third Street, Suite 226

I.as Vegas, Nevada 89155

(702) 455-4685

"CLERK OF THE COURT

Attorney for Defendant
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, ‘)

Plaintiff, ; CASE NO. C-13-294266-1

3 DEPT. NO. XXI

JONATHAN QUISANO, %

Defendant. %

EX PARTE ORDER FOR TRANSPORT

Upon the ex parte application of the above-named Defendant, by and through
NANCY L. LEMCKE and NORMAN J. REED, Clark County Public IDefender, and good cause
appearing therefore,

IT IS HEREBY ORDERED that the Clark County Detention Center transport the
Defendant, JONATHAN QUISANO, 1.D. No. 5991702, to the Clark County Public Defender’s
Office, 309 S. Third Street, 2™ Floor, Las Vegas, Nevada 89155 on Tuesday, June 10, 2014 from
10:00 a.m. to 12:30 p.m. for the purposes of trial preparation, The Public Defender’s Office has
already arranged the date and time with Sandy Molina, Court Services Supervisor on behalf of Lt.
Zolman with the Clark County Detention Center and it does not present an undue burden to them.

DATED this__{p _day of June, 2014,

_ Ukl Afr,

DISTRICT COURT JUDGE Ve

NORMAN J. REED, #3795
Deputy Public Defender
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‘g}lﬁggzu B. WOLFSON F*gig,@:.%?é%‘s%‘éé’.g T
ark Count 1strict Attorne . COUR
Nevada Bar ¥001565 Y CLERK OF THE
MICHAEL V. STAUDAHER JUN 10 201

Chief Deg)uty District Attorne

Y
Nevada Bar #00008273 ’ (,;l /
200 Lewis Avenue BY Oy»wv"-/ Q«M ‘
%7"*‘523’2 as, Nevada 89155-2212 EENSE FUSTED, DEPUTY
Attorney for Plaintiff
- DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
oS CASENO. C-13-294266-1
DEPTNO, XXI
JONATHAN QUISANO, o
#3991702 SECOND AMENDED
Defendant. INFORMATION
STATE OF NEVADA
SS.
COUNTY OF CLARK

STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State
of Nevada, in the name and bS/ the authority of the State of Nevada, informs the Court:

That JONATHAN QUISANO, the Defendant(s) above named, having committed the
crimes of VOLUNTARY MANSLAUGHTER (Category B Felony - NRS 200.040,
200.050, 200,080 - 50020) and CHILD ABUSE, NEGLECT, OR ENDANGERMENT
WITH SUBSTANTIAL BODILY HARM (Category B Felony - NRS 200.508(1) - 55222),
on or about the 6th day of June, 20 13, within the County of Clark, State of Nevada, contrary
to the form, force and effect of statutes in such cases made and providéd, and against the peace
and dignity of the State of Nevada,

7.
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COUNT 1 ~ VOLUNTARY MANSLAUGHTER
did then and there wilfully, unlawiully, feloniously, without malice and without

deliberation, kill KHA YDEN QUISANO, a human being, by striking the head and/or body of
the said KHAYDEN QUISANO and/or by shaking him and/or by throwing him against a hard
surface and/or by other manner or means unknown, all of which resulted in the death of the

said KHAYDEN QUISANQO.

COUNT 2 - CHILD ABUSE, NEGLECT, OR ENDANGERMENT WITH SUBSTANTIAL
‘BODILY HARM

did wilfully, unlawfully, and feloniousty cause a child under the age of 18 years, to- |
wit: KHAYDEN QUISANO, being approximately three (3) year(s) of age, to suffer
unjustifiable physical pain or mental suffering as a result of abuse or neglect, to wil: severe
head trauma resulting in brain injury and/or lung contusions, and/or cause the said KHAYDEN |
QUISANO to be placed in a situation where he might have suffered unjustifiable physical pain
or mental suffering as a result of abuse or neglect, to wit: severe head trauma resulting in brain |
injury and/or lung contusions causing the death of the said KHAYDEN QUISANO, by the
Defendant striking the head and/or body of the said KHAYDEN QUISANO and/or by shaking |
him and/or by throwing him against a hard surface and/or by other manner or means unknown,
resulting in substantial bodily hafm or mental harm and causing death to the said KHAYDEN
QUISANO.

STEVEN B. WOLFSON
DISTRICT ATTORNEY
Nevada Bar #00 1 565

L X "
Chief D uty District Attorney
Nevada Bar #00008273

DA#13F09094X/ir
LVMPD EV# 1306063235
(TKIZ)
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT

PAGE &
EVENT #: 130606-3235

STATEMENT OF: QUISANQ, JONATHAN

Yeah.
Q:  Okay. So how long have you guys been together?

Um, | think it was goin'- ‘cause it was back in "06 so right now it’s {unintelligible) -

whal's that '08.

20087

Yeah.

Un-'kay.

06 - yeat,

Seven years. Okay. Um, okay so wha's your next child?
That - that's where Khayden come in.

Un-‘kay.

{Unintetligible).

And |s Khayden the...

{Uninlefligible).

...one's thal injured or the one that's in the room?
Thie one that injured righl now.

Okay and how old is Khayden?

Khayden is 3.

Okay.

He'll turn 4 in Sept- in September.

e » O 0D » O PP O 220 0P O X DO OP O

Does Khayden have any prior injuries - prior to today - has he been substantially

Yaluntary Staterment {Raey. G6414)
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LAS VEGAS METROPOLITAN POLIGE QERARTMENT

VOLUNTARY STATEMENT

PAGE 6
EVENT #: 130606-3235

STATEMENT OF:; QUISANO, JONATHAN

injured...

Yeah, because...
..before?

..we was in CPS before.

Un-*kay, whal was that about?

® o 2 L 0F

That was because me and wife we used 1o - no, my girffriend. We used to work

in Hawaii.

QO Okay.
And we never have nobody for watch my kid - on - (unintelligibre} mean
{unintelligible) Khayden. So, she look for babysitter - she found one - she used
lo drop him off every morning and then she pick him back up.

Q:  Okay. |

A And then like - 'cause bables they need their pediaticians, right? They gotla go
eﬁrew week and 1 hink every monlh then so and s0 - golla see pedialrician, One
day he seen the pediatrician. Ah, | guess he did his normals - checkup and stulf.
He get an x-ray and he found like hairline cracks on his ribs.

Q:  Okay.

A:  And then from there we went o the - a regular hospital name Kap- Kaplofani

Medical Center, We - we all over there and then that's where CPS jumped in

and got involved. And then thay took my Kids - my - him from us right then and

there. And gave him ta my aunly t guess - her aunly. Her sister.

Yolumpsy Statement {Rev. D60}
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LAS VEGAS METROFOLITAN POLICE DERARTMENT

VOLUNTARY STATEMENT

PAGE?
EVENT #: 130608-3235

STATEMENRT OF: QUISANO, JONATHAN

Okay and how long did they have Ihe kids?

Um, for about, About one - about a year because then i had my other boy -
Khaysen (unintelfigible).

Ckay,

Soon as he was horn - he was taken away.

They 1ook him too?

Yeah.

Okay.

So they had him aboul maybe & year.

Ckay. At what point cid they return them?

Right after we was done at our case - ‘cause { think it was like one other - ‘cause
we had to go therapy - we had to go counseling.

Right.

Had to go parenting classes and then,

Did you guys get arrested?

No.

Okay, just - you had to go through the CPS program?

Had to go through everything.
Okay. Did they figure out what happenad to the - how the baby got hun?

No, ‘cause they - they - they - they - we couldn't blame the babysilter or nothing

because we never have proof was her.

Voluniasy Statament (Rev. 06/10)
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LAS VEGAS METRQPGOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT

PAGE 8
EVENT #: 130605-3235

STATEMENT OF: QUISANO, JONATHAN

Okay, 50 you didn't have the baby whe's injured now for about & year and then
when this baby was born they took this baby away lor a period of time.
Yeah.

As well until...

Yeah.

...they gave lhem both back o you,

They - they were with the same aunty - saen as she gave birth.

Right.

Then they had - aunty camae lake.

Okay. All righl and then who's the other baby that's in here now?

My - my son that was born.

And what's his name?

Khaysen.

Okay. And how old is Khaysen now?

He's 2 - he gonna lurn 3 in Seplember.

Okay. Let's run through the whole series of events lhat happened today.
Today?

Yeah. Um, did...

Yeah,

.you work today?

Yeah.

Voluntary Statemant |Rov, 4610)



LAS VEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT

PAGE 9
EVENT #; 1305606-323%

STATEMENT OF: QUISANG, JONATHAN

Q:  {Unintelligible).

A:  |came -1 came home around like 11:30.

Q. 'Kay, where do you work at?

A: Um, with Beverage Doglors?

Q. Okay.

A: We're aflilialed with, um, Coors and Works Beverage - {(uninfelligible} in there.

Q: Un-kay.

A: Weclean beer lings.

Q:  Okay, so0 you go into the companies that have beer and you keep the lines clean
50 the heer tastes good.

A Yeah, prelly much all the bars or.

Q:  Okay. So, what time did you go to work last nighl?

A: What you ask me?

Q:  Didyou -

A: |- Istarlat 2;:00 and about at 10:00 ¢r 11:0C.

Q:  Ckay so 2:00 this marning and then you came home at 11:00.

A Yeah.

Q; Okay who was walching the kids 1hal morning - and s that ya'ur mom cu-r...

A:  Thats...

Q:  ..yourgirliriend’s mom?

A: My giclfriend’s grandma.

Yolunlary Statemen! {Rev. QRM0)

755



LAS VEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT

PAGE 10
EVENT #: 130606-3235

| STATEMENT OF: QUISANO, JONATHAN
Q:  Okay. So she had them. What's her nama?

A: Um, Clara Rodrigues.

Q:  Un-kay and | think we have the phone number for Clara already - you might
have given that to... |

A Yeah

Q: ..somebody before. Okay, so Clara had the kids.

A Mrm-hm. |

Q:  Allright and does she normally watch the kids - is that usually a routine”?

A:  Yeah lhat's the routine.

Q:  Okay, does your girlfriend work?

A Yeah, she work. |

Q. Where does she wark?

A She works, um, for, ah, small clinic down on East_em and Flamingo - | don'l know
what It's called.

Q: Okay.

A Same kind of cardiology office.

Q:  Okay. And what time dogs she go to work?

A: She go to work - she starts at 8:00 - 8:30.

Q:  So-okay.

A She - she drops the kids off at grandma's - | don't know what lime - maybe like

7:50 or sormelhing.

Yalurlary Staloment (Rey 0610)
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LAS VEGAS METROPOLITAN POLICE DEPRRTMENT
VOLUNTARY STATEMENT

PAGE 11 o

_ BVENT #: 1306083235

STATERENT OF: (LISANG, JONATHAN

Okay, st whert you'te at work she drops the Kids off?

Yeah.
Oy, did’shi tlk about anything happening witts the kids last night - were they

firig when she droppedt ‘em off as far.as you know?
Yeah:

Okay, whin they got-brought back fo you today what time did you gst them
back?

| got fhem back - ‘cause grandmea them nonwelly drop them off aroumd -
somelimes they come fike 3:50 and somelimes 4130 - normadly #'s 3:00 - 4:30 10
4:45.

Okay.

Yeah, ‘cause grandpa-- grandpa-warks at the Cannery. He picks - e goes - |
madn He went - onee he firmsh work at 230 he domes homi, grabe - 1 mean
spend some time with the boys {unintelligible). And then they come and drop
therm off,

(kay.

And then froms there 1 get ‘erer from like 4:30 to 800 - "cause then mom come
haitie,

Okay, 4:30 10...

Yeah,

EOG Okay, 50 - but foday she dropped thern off what time?

i’a!ur?i ii_fg:&#-a.w_[;&,afit e TRUELF
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT

PAGE 12
EVENT #. 130606-3235

STATEMENT OF: QUISANG, JONATHAN ‘

Around thal time - 4:30 around then.

Okay. And she brings them to you?

Yeah. Oh no, she - grandma stay in the car - grandpa usually he ring the bell.
I mean brings them to the house?

Yeah - yeah.

Yeah.

{Unintelligible}.

Like you gign't have to go pick them up?

No.

Okay, ware they fine when they got home?

~Yezh.

Okay. She didn't talk about any injuwies to them.

{Unintelligible).

Anybody hurt or anything?

No.

‘Kay, were they acting fine?

Yeah,

Okay. So then did you feed ‘em teday - did - did they eal?

Um, yeah, ‘cause soon as they came fiome - would - | was just - we was watchin'
a mavie - cartoons - whatever. And then they fell agl- they fell back asleep even

though grandma told ‘em that they already took a nap.

Volumary Statemeni [Aey, 06710)

758



LAS VEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT

PAGE 13
EVENT #: 130606-3233

STATEMENT OF: QUISANG, JONATHAN

_ Q: Okay.
They fell asteep just waiching the movies and then lhey woke up - start playing in
a while and then that's when the incident just happened.

Q:  Okay and tell me what happened?

A:  Okay. | was outside - brought "em outside. Ah, sitdown on the chair - they was
just playin’ with their toys like normal - they just stared playing. And they was on

the chair. Thert for - for & split second he just fell right over.

Q:  Okay lhis chair - the couch right here that we're talking aboul?
A Yeah, this one - this one right here -yeah.

Q.  Okay.

A: He just went right overboard.

Q:  Okay, so the one we're clogest 1o and you're sayin.g he fell nght here...
A: Yeah.

Q:  ..uptothelile?

A:  Right,

Q:  Okay. Did he get pushed?

A: Uh, see, |, - | wasn't paying attention.

Q:  Okay. So you just heard him fall?

A Yeah.

Q:  Okay.

A

I just see him go rght over — | just take fast glance - seen him just...seen, ke a

Voluniary Siaternent (Rev. TEAQ)
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT

PAGE 14
EVENT #: 130606-3235

STATEMENT OF: QUISANO, JONATHAN

split second - boom, right there he was on the floor
Okay. Where were you when that happened?

On that first chair where the pillow was at. The recliner.
The - the farther recliner?

Yeah.

Okay and the two boys were on this couch together?
Yeah.

Okay and - and he falls 1o the tile?

Yeah.

Okay. Does he starl crying?

He - tie made ke a funny noise like | think, - if | - lef's see - like was sore.
Like what? -

Like what - | mean I.ike he was hurl.

Okay.

I'm sorry for my language.

That's okay. Al right, so then you picked him up?

I picked him up - 1.

Or did you pick him up - ...

Yeah, l...

..don't kKnow.

| pick - | picked him up.

Votuniary Statemean| [FAegv. 064903



LAS VEGAS METROFPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT

PAGE 15
EVENT #: 130606-3235

STATEMENT OF: QUISANO, JONATHAN
Q: Ckay.
A:  {picked him up. He just - like he went into like shock - like he just - like he was
fr- like frozen and he was just like all like.

Q:  Okay. And.

| don't know what for do so | - | - | figured | just - ke run the cold water on him

maybe he wake up.

Q:  Okay.

A: But- so then- afler that | just called my girlfrignd.

Q:  Okay, so you ran cold - where'd you get the cold water from?
A: In the - the bathroom.

Q:  Ohkay, s0 you look him into the...

A: Bathroom.

Q:  Bathroom?

A Yeah.

Q:  The one over here by the bedroom?

A Yeah.

Q:  Okay.

A Just like to see if he would.

0 Okay, were his eyes closed or open?

A, His eyes were like half open.

Q:  Okay. Woere they rolled back in his head - have you ever seen somebody get

Yoluhlary S1atémnm (Hev. 9610}
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT

PAGE 16
EVENT #: 130606-3235

STATEMENT OF: QUISAND, JONATHAN

knocked oul?

No, it wasn't rolled back - he just - he was - he's like right there with me.
Okay.

Yeah.

Was he...

He was - he was responding a little bit bul not.

Ckay and then...

But slowly he - he started...

So you put some water on his face? s thal what you said?
Yeah.

You put water on his face.

Yeah.

Okay, so you pul waier on his face.

Then - then ...

Thal didn't help so then what'd you do?

{ just - | just carried him and [ called mom.

Okéy. Your girliriend?

Yeah.

Ckay and what'd you tell her?

> 0 2P 0 2P Q P O 2P 0 XD PF R EDLD RO P

That she gotta come home - ‘cause | naver like - ke scare her, so i 1old you

golta come home - you gotta - your Doy. | - 1 don't - there's something wrong

Velunkary Staloent (RRey. 06410)
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT

PAGE 17
EVENT #: 130606-235

STATEMENT OF: QUISANO, JONATHAN

with him.

Q:  Okay.

A:  He's acting kind of funny right riow. She's - | never like scare her or spook her
'cause she was coming on her way home - | never like har race home or.

Q:  Okay. And what happened lhen?

A: So then | just - then she would just - | told her just for call 8-1-1 and iI's - she
never like 'cause we know expense for pay for an ambulance.

Q:  Okay.

A Sowe just - |just told her justto a...

G Okay.

A:  And that's when she called paramedics and 9-1-1 and then they came 1o the
house.

Q¢ What did you do with him until the paramedics got here?

A:  Inotice thal he had - he - he was vomiling - clammy.

Q:  Uh-huh. _

A Spitting out (unintelligible). So | just - gel the napkins in here. {unintelligible}
{uninielligible).

Q:  They're in the trash can then?

A: Yeah.

Q. Okay.

A:  He was spitling up swull right there.

wglgntary Statement [Fev. 081 0)
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EVENT #: 1306053235

STATEMENT OF: QUISANO, JONATHAN

He was apilting up what?

| don’i know - is like - like blood. Um...

Un-kay.

Mucous - like or throw- smell like vomit too.

Okay, g0 he was - but he's yomiting blood and...

Yeah.

Other stuff. And you said you - there's - and we're on tape, but behind...
Yeah.

...us there's a trash can...

Yeah.

..that you thraw it in?

Yeah, it's just - the frash can is right there.

Okay. s there ahythlng alse thal you cleanad up over that period of time?

Um, no ‘cause | had him - | had him right down top he rug. Just - I was just tryin
for get air in his lungs loo.

Okay. Did he ever stop breathing?

No.

Did he ever close his eyes?

| was - | was scared that he - rio {unintelligible).

Okay. Um...

| kept talking to him so he know | was still there,

yolustary Stalamant (Rey. 66730}
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STATEMENT OF: QUISANG, JCNATHAN

Was he saying anything to you?
{Unintelligible).

Or does he talk now? Does he talk at ali?
What you mean - like right now?

No, in - in general does he speak. ..

Oh - yeah - yeah - yeah. He - he - he mumbied - he hardly talk.
Okay. Words - dad - mom?

Yeah - yeah - yeah.

Can he say stuff iike that?

Yeah - yeah.

Dkay - but he can't carryon a conversation?
Yean.

Okay. Does he slill wear diapers?

No.

~ Okay go he pees in the bathroom and he poops by himself?

Yeah.

Okay. Um, so did you ever feed them - wg - we lalked bri- briefly about that - did
you ever feed them?

No not - not in that period of time.

Okay. All right, did anything else happen you're notteling us aboul?

No.

" Veluntary Siatement {Rey. 06710}

765



LAS VEGAS METAQPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT -

PAGE 20
EVENT #: 130606-32356

STATEMENT OF: QUISANO, JONATHAN

Q:  Un-kay. Um, well here - here's - this - this is the problem and ihis is why we‘fe
here - this - the injurles to your child - they're substantial, He has - he has, um, 2
severe brain blesd, ah, and without going into great detail his brain shifled seven
mir{imeteré. Am | sayin® it properiy?

A Yeah.

Q:  Milimeters. Um, which is a substantial amount and ii's more than - than would
account for him falling off that couch. So whal thal tells the daosters and that tells
us is something else more...

A Happened to him.

Q: ..substantial happenad 1o him hat you're not sxplaining. S0 we want {0 - we

want to find out what happened.

Yeat

We don't know if you hurt him on purpose.

k never hit my kids.

Or if - or if he ever (unintslligible).

| would never abuse my kids.

He also has a - ﬁnothér injury 1o his ribs here and 1o his chest.

Forreal?

2o 0 F L2 2 QX

Yeah, for real. And the problem is - and unless you dign! tell us something -
you're the only ong here with him - those injuries. .

A: {Uninleliigible).

Volintary Statement (Rev. 0610}
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STATEMENT OF; QUISANG, JONATHAN
O L.are all consistent with when he got the: head injury. So they'ra all - | mean we
can tell heyre allat the same ime so we're lying fo find out what ebe 7
happenad.
Right-- righit ~ right,
O:  Bocauss W - e 1l from the souch to ke fiabr couldn't do the kind of brain
trauri that the hag - i ﬁ‘*{s a su_h_rat&fﬂiai brain bleed, wm, to bis head, So,
somelhing olse had 10 happen other than whal you'ie telling us.
That's - that's all what happensd. Honest, |- | never do nothin' to my kids.
Well, {uninteligible} and...
Fialdd nigvier hurt iy Kids.
Lunderstand what you're saying.

{Uninteligible).

2 2 R ® O =

{Unittaligibie) - which - here’s. what you have 10 understand. Those injurles dan'

happen iie way you're deseribing. Something else had to happsn because...

A - Thkilow.

6 SR U F ﬁim ‘A~ vith a seveh -milflin::‘et‘;:éfr breatiy - wheni your brain shifts it means
your head moves enou- it hits a object hard enough that i shiis seven
millimeters fom where it ‘should be. Al the way over and all the way back and
they can lell that from a CAT soan. And it - it serambles your brain,

A: Right - right.

Q:  And 5o because of thal - that's not an injury you cansustain from that distance.

Yoturiney Stetement e SHEHD
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STATEMENT OF: QUISANG, JONATHAN

A: (Uninteligible).

Q- I's not - yeah, its not. So there either had lo ke force in - in him hitting the
ground. Ha was hit in the head with something.

A No.

Q:  Or, something else you're not telling us. So...

A: | would nevar strike my kids.

Q: | Okay, well I'm not saying that you struck your kids - I'm trying to ask you for an
explanation as to whal happened beyond what you're telling us ‘cause it has to
be something more substantial.

A; | know - | khow what you mean.

Q:  Did you lose your tlemper?

A: No, ..

Q: sl

A: |

Q:  ..somelhing...

Al ...hever lose my temper,

Q:  You never lose your temper?

A I'm good with kids. {unintelligible).

Q:  Okay, well then - then can you offer me an alternative explanation for what

happened?

Al What's an alternative?

Volunlary Stalenieat {Rev. 0640}
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STATEMENT OF: QUISANC, JONATHAN

A different - what you're telling me gan't be true,

i -1- (don't know {unintelligible) {uninteliigible),

Soll...

| (uninteligible) for (unintelligible) - that's - hat's all whal happened.
Right, but...

| have no {unintelligible).

Do you understand what I'm saying?

Yeah, | know what you're...

Yeah.

...trging to say, but.

Can you explain 1he other injuries that he has - the injuries to the ribs?

No. | would never hit my kid.

Un-‘kay, well - | know you keep saying that and...

Yeah.

And I'm not saying you're lying.

b-tm..

But what I'm telling you. is, the injurles we're talking about are way more
substantial.

AN there's - therg's more than just the head - | mean there's injuries 1o his lungs

- there's injuries to his 1ibs. He's presenting as though somebody - somebody

weluntary Statement {Rev. G5/10)
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STATEMENT OF; QUISANQ, JONATHAM

beat him.

Bea! him vp.

‘Cause here's the thing - | mean we're out hers - your son’s probably gonna die -
that's why we're here. And if you can't offer me more than that we're stuck with
you're the kinda guy who did beat your kid to death. And | know you're saying
you're not and I'd like 10 think you're not.

Yeah,

You seerm...

| meanl...

.. Jike & geod father - this is & nice home. |

| would never strike my kids,

So | have - | have to think there's some other explanation hesides what you're
telling me that you're not tellin’ me, Did your wife come home - did your wife
have - was she here prior?

She - she - she came home when they got 1aken avay.

After the fact - right, she wasn' here before hand. Was there anybody else
here?

Na,

‘Kay.

It's just...

Would grandma have beat your kid?

Vofuniary Stalement (Rev. 06:10)
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A No

Q:  Okay. Did your other son beat your kid? .

A {Unintelligitie) | woulgn't think so.

Q: Right - right, so you see where I'm al.

A (Uninteligible).

Q. I'm stuck with you're not really offerin’ me...

A And Fm just - I'm like the number one.

Q:  Wellil's not even...

A Andl.

Q: ...you're the number one - it - il's just medical scienca.

A: Yeah - yeah - yeah.

Q:  The doclors can iell the - the Kind of injuries that a6 - ihat are there. And they
can...

A: It's like - it's like cormon sense 'causle | was with my boy last.

. Rignt.

A:  Thal just common sense.

Q:  Right and i concerns me that your bay had this before - that...

A: Yeah.

Q:  Before he had some injuries 1o his ribs and he hag those now. I'm wondering if
he did something that upsel you...

A: No.

Valuntary Staterneni |Rev. 0619}
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STATEMENT OF: QUISANG, JONATHAN

And this is - ‘cause there’s a difference between a guy who loses temper and
didn’t mean too and a guy who just kills his kid.

| never lose my lemper.

Okay, you hear what I'm saying?

Yeahl-l..

There is a difference.

I don't- |- | don™t...

And so if lhere’s - if - if you lost your temper and it's nct what you meant to do
thal's different than a guy who just beal his Kid and doesn't care. And that's
kinda what you're givin’ me is I'm - 'm kinda stuck with that - if you're not gonna
explain what happened. And | would like 1o understand - ‘cause you don'l seem
fike you don care for your children. But the injuries 1o your child are - dont
suggest that. And so ! - Jonathan | just - you krow, | want to know what -
happened - if this is out of character for you and you didn't mean to do this than -
and now you're sitting here goin’ fugk | didn'l mean to do this.

(Uninteliigible).

And | don't know how 1o take il back.

1 know.

I understand how thal happens, We do this all the fime.  And if that's the case al

 least explain that so we ¢an explain that to your wife - girlfriend.

(Unintelfigible) that all | have to say is whal happened?

Valumary Statamen! (Fev. 08:10)
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BTATEMENT OF: QUISANO, JONATHAN

C:  Okay, but you understand...

hi. 1-yeah...

Q:  ..something else hap...

A Yeéh.

Q:  We know something else had to happen. There's - you know, there's evidence.

A:  Had to have somethin’ else whal happened.

Q: There’é substantial Injuries to your child that go way beyond one falf off of a
couch - even if he landed right on his head you can't substan- you - you can'l gt
that kind of brain injury from ihat - that fow of a fall. Even onlo a flile concrete
floor like this - it's - the - the injuries don't make sense. | - the - the brain bieed is
substantial. So there's force behind what happened. Were you playing with him
and you pushed him off the couch?

A No.

Q:  Un-kay. Well, we're kinda stuck with - you know, we - I'd like you {o explain what
happened and you're really not, bul | mean we're kinda stuck with this - you need
to..

- | am explaining. Thal's - that’s how...

But you understand somethin’ else had to happen buddy, right?

Yeah - yeah - yeah, I...

You understand that?

0 2 Q0 F

Just - just that - just that injuries you just talkin® about,

Matuniary Staiomant (Rev. 06410}
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STATEMENT OF: QUISANG, JONATHAN

Right, there's more than one injury.

Yeah.

Ckay. So | mean we know somethin’ happened - it's just a matter of you're
gonna tell me the truth abouw! it or not. The thing is...

{Unintelligible).

If you're. If this is a mistake and - and - look | understand what happens - people
lose their temper - | have a bunch of kids and | know that I've - I've lost my
temper with my children and before you kriow it you did somethin’ you didn’t
mean too and all of a sudden you can't take it back.

{Unintelligible}.

But it doesn't mean you don't love your ohild. It doesn't mean you don't care
about your child. It jus! means that you're a human and you made a mistake.
But, um, stickin” with what you're telling me just we know isn't ue. And I'd just
fike to know the truth. I'd fike to be ablg 1o explain the iruth to your...

Girlfriend.

Girlfriend. And your family. And if it's you lost yourtemper and you did well then
that's what you did.

Nah-uh,

That's whal you did. But, somethin’ more nappened than what you're tellin® us.
And | mean, you know, Tet's - let's just hear it - | mean you're nol & bad guy. |

car toll that from the (uninteliigibile) - ok what you're providing for your family.

Yalumary Sratemon |Rev. 06:10)
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STATEMENT OF: QUISANQO, JGNATHAN

This i$ a beautiful home and your ki...

Thig is not - this is not my home.

Okay, but this is where you live - this is where you keep your family.

| don't know whal 10 say.

A couple things. When did you come here from Hawaii - when did you leave
Hawaii?

Ah, was in October - somewhere in October.

Ocicber...

Late - late October,

Of what year?

Last year.

Last yéar’?

Yeah, So |'was only living here like seven - seven months. Seven - eight
manths.

Un-'kay and when you lecked over and you saw...

My boy Khayden.

Khayden goir’ over the couch - which way was he faging?

He was just fike - his head was like this, facing that way.

No - no - did - whal - did you say you saw him go over - did you see him go over
at all - \he couch?

Yeah, like an fast glance.

Voluniary Staternen (Rev. BE0)
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STATEMENT OF: QUISAND, JONATHAN

Q1:  Whigh - was he lookin' at you or was he logkin' - how did he go...

{{Crosstalk))

Q1: Howdid he...

A Woall - well - well when | seen, it was on a fast glance - when | seen him go over -
I just seen him go [ke right over.

Q: Okay, but is his...

Q1: Which way was his feel?

(: Is he facing towards where we are or is he facing towards you?

A He was facing like this way.

O1:  He's facing to the south.

A Yeah.

O1:  And {hen - so you just see his fest kinda go up overthe - and wiere - and where
does - where’s Knayden at - or Khaysen at?

Ar Was right - right - right next to the brother.

Q1t: Right on the couch - both of ‘em?

A: Both of ‘e {unintelligible) {unintelligible).

Qi:  Were they standin’ up on {he couch?

A: Yeah.

Gi:  Both standin’ up on the couch?

A: Yeah.

Q1:  Andthen are they rough housin’ - are they playin’ or- | mean...

Valulary Statement (Pov. 88£10)
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STATEMENT OF: QUISAND, JONATHAN

A: well they...

1:  Are you sleeping - did you fall asleep or somethin’ or have you besn up - you
work - | mean you go to work from 2:00 to 11.C0.

A: Two to {uninteliigible) - well | get tired because of (unintelligible). | {unintelligible)
my time what was (unintelligitle).

Qi:  Did you stay up all day?

A No.

Q1:  Yau slept during the day?

A:  Yesh, we - we fook a nap when they came home.

Q1:  Okay, $0 when you...

A: when they look a nap | took, | took a partial map and then before - like when |
came hame around 11:00 - 10:00 - $1:00 | get that - like two - three hoﬁrs sieep -
fall aslesp tefore grandma come and bring ‘em home.

ot Okay but they're - they're slandin’ up on the couch - were they jumpin’ up on -the
couch playin’ around ot - you're watchin' the game or.

A:  Yeah they do. They were just farlin’ around - playin' around.

Q1: an-hrn. And then what draws your attention o the couch to see...

A:  All's just seen my boy just - like on giance he Jusl went right over.

01: Does he make a noise or is there a scream - is there like a somethin’ that makes

you...

A {Unintelligible] like - like when he hit.

voluntary Statement §Rev. 0BG
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STATEMENT OF: QUISANG, JONATHAN
Is there somethin’ that make you look over there - if you're just waichin’ the TV or
someathing - they...
(Unintelligible) ‘cause | - yeah, ) got up and check on - up on them once in a
while - look at them. Right - right - right there when | take one laok.
Yes. |
Right over. |
And then when you come around and you see him, his head is facing which
way'?
Thal way.
His head is that way to the east and then his feet.
Thal way. |
Are to the west?
Yeah, He was just...
Was he face down or face up’f
Up.
Or on his side?
Up.
Face - 50 he's on his back?
Yeah:
And Khaysen's still on the other side?

Well yeah...

Volunary Statement {Fev. 0617}
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Standing en the...

...| totd him ge! off the chair.

But he's still standin’ up?

Yeah.

The ¢hair or couch?

well, | call them chairs {uninelligible) couch - couch - chair,

Ha's standin’ up on that - i he lookin’ over at his brother or?

No, | to- | fold him for gat off the chair.

Waere they standin’ on the very top of the back at allor no?

MNo. |

No - on the cushion side.

On the cushion.

They're just on - on the cushion side?

Yeah, 'Cause if they was on ihe top I'm - I'm gonnatold ‘em get off,
And you don't have anything 1o drink when get home from work today ot
anything?

Nah.

No bears or nothin'?

No.

Did you clean anylhing up hera?

Huh? No.

valuntary Siatrment (Rev. 18/10)
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STAYEMENT OF: QUISANO, JONATHAN

Did you clean anylhing?

No.

Clher than what he was vomiting?

No. When he was vomiting that - that was way after.
Okay.

Yeah.

So nothing right away - he...

No, nothin'...

..dign’t starl...

..nothing' right away.

.throwin' up,

He just went boom - | pick him up.

But you described him as bein’ - you described hm as being locked up - lke
frozen.

Yeah.

His body was locked up.

Like - he was just like fr- like just straight.

Stuck.

Yeah. So | just figured | just slap some water an him or somethin’ - just - just for

gel him- see it he would like respond 1o the coldness of the waler.

fim-hrm.

Vil ieMazy Statemnent {Rey. 06:160)
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STATEMENT OF: QUISANG, JONATHAN
Nothin'.
Did you see any injuries on hifn?
Nah.
On his face or anything? Blood anywhere?
I - well when | was rubbin’ his head, | fel; like one - ke one - | see it on whal - the
left side of the right side - Ike one - like ene indention on his head.
A dent on his head - where at? Toward the...
Like in - Hke when - yeah, | could feel his skull - was like...
But...
Indenied like.
Toward the back or the front?

{ think it was on the side or something.

~Onthe slde?

Yeah.

Do you know which side? Just if you remember.

It's {unintelligible) - it's ihe lefl side.

Now the brothers - do the rough - do they play rough or no - they...
{Unintelligible)

They mess around a lot? ‘Cause they're prelly close - what 2 and 37
Especially the fat one.

The what?

Vvalunary Statoment {Rev. 06110}
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The big boy - big boy - my big boy.
Which one's the fat one?

Ka...

The one...

Khaysen.

The one that's In there is the fat one?
Yeah.

So Khayden's thinner?

Yeah.

S0 does Khaysen pick on Khayden?

Pretty much,

EVENT #: 130606-3235
STATEMENT COF: QUISANOD, JONATHAN

Yeszh doss he - have you ever seen him hit him with anyihing or?

Um, well grandma always tell me like they always fighting at the house and stuff -

sometimes they (unintelligible) too.
{Unintelligible}.

They rough house -yeah.

Yeah.

Yeah, but for kids it's minor.

Normally like kicking each other - hitting sach other?

Not kicking - like - just like pushing around.

Yeah,

Volunlary Stalement {fey. 0810
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STATEMENT OF: QUISAND, JONATHAN
Whacking the head - (unintglligible).
But they're not messing around on the couch oday when - you're sure you're
awake when this happens - are you fallin’ - or you kinda faliin’ asleep walchin’ the
game or what - what do you...
No we - we dan'l no more cable - we just get ene (unintelfigible). | watch Family
Feud.
vhal were you watching?
Um, we {uninielligible) - ah, | had Judge Matthew was on, something like that.
Were you awake...
Judge Alex - get that - get the court - thal court {unintelligible) that come on.
8ul you're wide awake - you're not sleeping?
You're not like...
Yeah - yeah, | just watching - just normal - watching - kicking back - watching.
No drinking?
No drinking.
You're not impaired?
L':ke_.‘...
Drugs?
No.

And you don't have any toys on the couch or anylhing? They're just - they're

just...

Voluntary Statemont (Rey. 05:10)
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STATEMENT OF: QUISANO, JONATHAN

Just - just playing around.

They're just ptaying around with gach other on ihe...

Yeah.

...couch - jumgin’ up and down.

Yeah.

No...

Chasing each other - they're just running around {uninteliigible).

Where do they normally play at - do they have toys in their room - a specilic
TQOIL.

All - all of 'em. They either play over here by their train sel or they playin’ with
their fire trucks or they playin’ in the closet- with all their Lego’s - nol Lego’s but
their blocks and stulf like that.

How quickly did you call your - your girlfriend?

Was about like arﬁund five - ten minutes.

Okay. s there - is there & reason you called her instead of the police first or like
an ambulance - like you obviously thought...

‘Cause...

...he was bad.

‘Cause -~ ‘cause she - she's like a medical assistant - she's almost a nurse
{unintelligible).

Whal did she say - did she get freaked out or?

Valuriary Statement {Rey. 0810}
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A Yeah she told - she told me we got to call the ambulance - we got to
tunintelligible) - this serious - | said, oh shit. | came up lo - ‘cause we never like -
like what | say - we never like call the ambulance but this is - this is my S0n we're
talking aboul 5o we told him - told her just call the ambulance.

O Okay. Isthere - I'm jusl kyin’ to get arourtd is {here a reason why you didn call

as opposed to her - she's net here - you are here.

A ‘Cause | - | get nervous where | - | cannot Tike give like - | couldn'l even give the
right address and stuff.

Q. Okay.

A | get nervous.

Q: Do you ever spank the kids jusl in general - do you discipline ‘am?

A Yeah

.  Okay.

A |do that - that's - thal's not fike full force or whalnot - just - just...

Q:  Spank ‘em on the bult?

A: Just general - yeah,

Q:  Okay. Do you ever - what kind of discipﬁne doyoudo? s it spanking with a bell

- spanking with your hand?

| got, urm, the back seratcher.

>

O You use a back scraicher?

A Yeah.

yeisnary Statemant (Boy, 06:10)
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STATEMENT OF: QUISAND, JONATHAN

Q:  Whereis thal at?

A Ah...

Q:  Did that - did you have {o do that today - did they do anything wrong today?

A No.

Q:  Okay. Where's - do - so that's what you - like my mom used to use a spaula
when she'd spank me - that's what you use is 1he back scraicher?

A Or - or they face the walil. |

Q:  What do you mean they face to itha wal?

Like if they don't listen | - they - they - they swear or - ‘cause they stanin’ swear
and all that so. Or 1hey talk back or he - he punched the brother or he push on

the brother - just make ‘em stand up for a fittle while.

Q:  Like inlime-out?

A Yeah, like ime-out kinda.

Q:  Oh,jvsl..

A Yeah - yeah - yeah - yeah -yeah.

& Like stand in a corner - okay - okay.

A Just stand in the corner a little while and then (urinteliigible).
Q:  Okay - or you spank ‘em with the back scratcher?

A: Just not - not hard but, yeah.

Q:  Okay. I'mjust trying to get a baseline on...

A: Yeah

Vafunmary Statement {Hev, 0610)
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STATEMENT OF: QUISAND, JONATHAN

{{Crosstalk))

o

Q = R * ©Q

> 2 2 Q0 2 Q 2 2 &

...how you discipline,

{Unintelligible) weapons.

What aboul your girlfriend? Ooes she spank them?

Nah.

Okay, so are you the one who does all the discipline?

wWell, (unintelligible) she yell at 'em.

Un-kay. I'm saying if i comes. down to discipling - puilin’ "em in time-out -
spankin’ ‘em - that’s you?

Yeah, well not heavily.

Can - can you offer me any other explanation what happened to your son? |
mean you understand your son's probably gonna die right?

[« 1~ | understand officer,

| mean you...

{Unintelligibla).

_understand that it's a substantial injury - this is...

That - that is. 7

This isn’t like the CPS thing last time.

Yeah.

This is.

This is...

Yolumary Statemen [Rev. 0610}
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PAGE 42
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STATEMENT OF; QUISANO, JONATHAN

A lot more ssrious.

This is more serious. Just listening - yeah.

Un-kay. And you didn't do any cleaning up over there? ‘Cause that kind of

injury should have left some kind of mark.

No.

There's nothin' on the tils. You're cerlain that it happened right there?
Yeah, |

Da you have any other questions Tate?

No - no.

For right now?

No - no.

Do you have any gquestions for me right now?

No.

| don't know {unintelligible) {unintelligible).

| don'l see the foolprinis on fhis ¢oueh on thal side.

Can you paint out for. ..

| mean this...

_.us where you - where he's on The ground. Come show us where he is on he
ground.

This one still has fike the lines fram where it was vacoumed in L,

\Cause it was sittin' - 1 was sitiin’ on the chair with him. | had this pilow was - the

Volumary Slatement {Rov. BE/10)
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LAS YEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT

PAGE 43
EVENT #: 1306063235

STATEMENT OF: QUISANO, JONATHAN

pillow was Iike this - | had on the chair. {unintelligible} {unintelligible). Least one
more {unintelligible). 1have - | have (unintelligible) {uninteliigible} {unintelfigibie).
O1. Ohkay, where were they jumping - that's where 1..,
il was rlght here - they were just playing right here. Just right over the thing.
Q- Okay, so when you plek him up he's fight here?
This right hers - the couch - came around and pick him up (uninieliigible) on the
ground.
Okay, 0 this tile right here?
Boom.
Give or take these twa?
Yeah.
Not farther up there where the chair is?
Mo - no. |
Okay. |
So just siting right there.
Come sit - come sit. All righl, um - um, CP$ is obviously gonna come out and...
Yeah.
We're gonng taik to them.

Ah - ah, | know the whole thing.

O » Q 2 QO 2 Q@ FT Q@ F R EQ

Okay. Um, we're gonna have you hang here for just a minute “til we go lalk 10

them. Um, and then, um, we're gonng talk ta the doctor one more time at the

Yolunlary Sintement {(Fev. 45710
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VOLUNTARY STATEMENT

PAGE 44
EVENT #: 130608-3235

STATEMENT OF: QUISAND, JONATHAN
hospital and then figure aut what we're gonna do with you. Okay? You ceriain
you don't want to explain this ‘cause | really would fee! beiter if you wollld explain
lh‘is as opposed to lettin’ this...
| tellin’ you the whole - | tell you the truth.

Yeah, but - but you're not.

(Unintelligible).

But you're nol. And - and I'm just teling you the injuries that happened 1o your
son aren't what you're saying happened. Something else had io happen. It just
had lo - it's - It's a scientific physical impossitility for what you're saying
happened for those injuries to be will your son. So, you know - I'm nof irying to
be mean to you - {'m just tryin' o understand...

You just - just Iryin’ to find out what happened...

Right.

_and I'm 1eliing you what happened.

But...

But you - you think...

You understand what I'm sayin'?

Yeah, you think I'm lying because the injuries thal he got is...
Well...

Serious and stuf,

What I'm telling you Is the injuries ihal - that he has couldn’t have happened the

voluntary Staterren! (Fey. 0E:10}
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YOLUNTARY STATEMENT

PAGE 43
EVENT #: 130606-3235

STATEMENT OF ; QUISANG, JONATHAN
way you're describing - something else had to happen. Someathing more than
what you're felling us. And $0 I'm just trying (o figure oL why you're - you know,

what it is. Did you do it - is It something you don't want us 10 know.

A No.

o Isit..

A | did not do nothing to my child,
Q:  Um-kay. Anything?

a1 Ne.

G:  Allright, we're gonna conclude the interview. it's a 2150 hours.

THIS VOLUNTARY STATEMENT WAS COMPLETED AT 4720 TRIMWATER COURT
ON THE 6™ DAY OF JUNE 2013 AT 2150 HOURS.

DB: TS: (NET TRANSCRIPTS)
13V0706

voluniary Statement {Aev. 06710}
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On Jone 6, 2013, three year-otd Kayden Quisaria died as the result of blunt foree trauma to the
head, TPHT IS-«%.;I. Kayeden lived with Jis mother, Christing Rodrigues; his father, Jonathan

Quisand; Iis e -brother, Khaysen; and Bis matermal grandmother, Lyone!l Rodrigues. | PHT P

3% Onthe rnoming of wie 6, Jonathan feft for work just hefore dawn, i keeping with his usual

work sehedule. L PHT g 23924, - Cliisting woke Kayden sud Khaysen avound 6:30. 1 PHT p.
240, She dressell thersi and drove them to hor gréndparents’ home, afler which she diove 16 work

For her $:30-5:00 shifl af cardiovaseular speciatist’s offee. T PHT p. 239241, Asg typicatly

happened, Christina’s grandpavents drove Kayden and Khagsen Home afler Jonsthan retatied

hotne from work, samelisme in the-alorioon: TPHT 3 23340, Ar approximately 510 that

| evening, as Christiive was driving bome from work, she received a. phone calf from Jondthas, |
P 241242, Janathan told-her fo bony home. T PHT p. 243, A fow minwes Jater, Christing
wikd ‘—_rgmlﬂmgn.‘, back and agked why e needed her to barry home, | PHT p. 243, Jonsthan

exphiined that Khayden feli off of the back of the coush in the tE‘ie’}dI{mmﬂ Tivig room! and hit-his

head, T PUT p. 243-44; 261, Jonathan lold Cheistim that Khapden was not opentng his eves and
was spitting up. PPHT p. 244256, Chyistina hung op and ealled 911, PR p. 244,
Emergency personriel responded and fund Khayden wiresponsive snd lifoless. | PHT p. 155.

Pavawtedics inmedintely inifiated ile-snving nieasures, inchk ng CPRAchest compressions. | PHT

oI63-B4; 176:79,  When asked what bappenid o Khawlen, Josiathan told prssmedic Timody

§f Kline that Khayden fell from i fiving room chair ont the tle Nocr. 1 PHT p. 160-61.. Notably, the

ving room housed @ fove gedl two recliner chinis; diid o Weee-seat coveh, TPHIT 237 24546,

Jonathan similadly told pammedic Pavick Butkhalter that Khuyden foll Backwards off of &

bfiall‘«’i@”m@f oo the ﬂﬁm‘y I T’}{{"?"p} 21612, Jonathas later elaritied that e did not actually

witiess the fall; that he only saw Khayden playing on top of the-chair when he foll. 1 PRT p. 243

Ty, Vegas Fire Dipartent Captain Mickey Pedrot alse asked Jonathan how Khiayden sustained

Tiis injuries. | PHTp, 192:93. Jonsthan prrportedily told Capt. Pedro! that both of his SORS WETE

plaving on & bar wheo Khayden fell off, hitting bis head on the fleor. TPHT p. 193, Notabiy,

| ¥ Jonathe Tter veiterated iy version ol events o Chiisting when the caple drovve b the bospial, PHT B 3449,

)
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whion asked, Clristing Rodrigues could nay identify anythiog in ihe home, spprostinting & “han®

§ e was she gwite 0F anithing fo whith Jonuthan referted asd e athier than 4 Barstvol logsted i

hie kitohon are: 1 PHTp. 257,

Chyisting arrived honigste find. pardoedics slveddy tending 1o Khaydea, | PHT p. 249

‘Suspicious- of Jonalhar’s acconinting of Khayden's frijury(ies), Capt. Pedrol alested LVMPD

officials. T PHT p. 190, Ebayden was trusported to UME Hlospital whers doctors determained

frim do be olinically brais dead, TRHT p. 38, Kbayden died not long therealler,

LYMPD dotectives responded o the hospital and, witimately, to Khayden's home to

"i:*ﬁ*e‘s{ig;ﬁé; Det. Dolphis Boocher interrogated Jonathan. I PHT p. 77-180. Jonathan lold Dt
Bowcher that Christine’s grandparents dropped  Khaydon and Rhaysen off st homa at

approximately 4:30 s the $fternoon. I PHY p. 77 Jonathen indicated that the ehildren appeared

fo be fne, 3 PHT p. 77, Jonathan told Det, Boucher that everyone ook a nap for a short while,

afiei whi@h]th{:-_iz.i'dé;--pﬂlg&w&s‘i_.. IEPEIT p. 780 Adsome point the-fads were }'ilagiﬂg_itfqls,"the"i.i#i'iugrqﬁm

sofs while Jonathat sal in e of the rechingt - chabrs wating TV. H PHY-p. 78, Avdording to.

. 83, Jonathan explatged that by framediatehe went to-tend 6 Khayddo, and Fonnd hios dying on

His buck, pariiletto the couch. TEPHTp, 8%, Jundthan described Khayden oy being “fozen up,"

moking some ype of noise. 1 PHT p. 87, Jonathan fudicated he picked Khayden op, tinking he

had been knocked out from the fall. 1 PHT p, 87, Not seving sy hlood, fomathan tried 1o revive

K hayden by splashing water on fis face. I1PHT p. 88 Khayden did not respond ta the cold water

wnd began o yoni, at which ‘;}iﬁim"Eﬁil&lfiﬁ!ﬂﬁ't}aﬂﬂd Cheisting, 8 medical assistant in a doctor’s

offiee. HPHT p. 88.

Pir: Lisw Gavin }‘ri':ffﬂ'i‘l‘i:'l't?d- a0 anfopsy on Khaydon W PHT p &0 D Cavin found that
Khayden suffergd a siellate skoll fraeture o fhe back of hiy head, slightly to fhe vight of the
midline. WEPHT . 14, Dr. Gavin ghso fornd, subgalend wid subdueal hemuiliaging in this e,
HPET o B216 82, P Gigvin iyotad ‘o significant amovst of Bleading on thy fef -Aside of
Kliayden's b, -;‘i}ﬁt‘fg;"@ii*fiii,,lsﬁ“f‘itfe-lhé’s}'_{n'-irli;igifjg around e eves, nswell, PHT f 1920, 24,

%2 Constafent with iadging peformed bt hospital, T, Gavin obsgtved annidling shift-of the
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badit of & fow millimeters, 1 PHT p. $1-52, Weurapathologie testing. further revosted diffuse.

corebital edeis, ay well as carly-onset Nepoxic ischeria and diffuse axonal injury, 315 PHY p. 40+

| explained ‘giat-she- coidd not rale-ont the possibitity that Khayden's death was the result of an
{ accident. 11 BHT p. 55-56.
It showdd_Be_noted Gt the instont presecuters fuve bevs very copperative_whery

discovery fn the instot matter is concarned. The instant motion is not a reflection on the often-
times greal lengths to which the instant proseeutors have gone (o limely provide redevant dsvavery
orthis mitter. Ratbier, the jostentaotion is bore oul of the My, Quisano’s need o ansore that that
all relevant discovery, somie of Which has been provided, has been ordered by this Hovorable

Lourk

A. PROSECUTORS AREREQUIRED TO DISCLOSE BOTH INCULPATORY AND
EXCULIATORY INFORMATION PRIOR TO TRIAL.

evidenge.

LProsecutorsmust diselose fuenlpator

‘Nevada Revised Statate 174,235 requires disclosure of:

Wiiiltﬁ or rebodded shatenionts or: goritessions made by the defendant, o wny
writen or recorded statemonts amade. by 3 witnesy thﬁ, proseeuiing attorney
‘intends to edll durisig the case v chiet of the stete, or coples theresT, within the
possession, uia’m&} or contral of the state; he extstence of which is known, or
by the exercise of due diligence by become known, the proseeuting attorney.

7, Resulty o7 gpouts of ph}mud or mental examinations, scientific losts or
‘wwm:ﬁa pxpeinients pude in connection with the padicular case, or CORRS
thereof, within the possession, r.nstn:}d) or control of the state; the existence of
whiclyis kiown, or tw the exercive of due diligence may bectane knovwn, o the

pm geguling aorRey.

PERRREIIEEIRERLEP RS RN

*Phin. netudes medical eiflwunagmgninmfwmms andor sHdes, Meilogiad, colpescapie, o offsey’ wise, The Bixth
&menﬁmuﬂ‘s rtgh‘i m. m{mm gm writeey obligate defense cowsel 1o comduct “an atdequate prestelal dnvestigation inte
ekl 426 F.34 938, 608 24 Cir, 2008). - Tids duty § ncludes obtaining. and
inuagmkwt a5 0ol @pluiidﬁs. sveit whai the Sinte's medical expert has dplngd that
SEIHRTLS i tige aammak™ B B0S, 66710 ("1 nedical

it filled 1o reveal iy emdmn

;,mm mmm nr ﬂte ailegm'l v ity indicitive:of seiwal pensl rationt; Tt Tridure

A2 S0 Gaviy opined thal K mzlm died as the result of Mant force tranms 1 the bead. THEPHT
53 However, D Gavin did ot classify Khayden's death as & howiie! e, HLPHT . 55-56.

Rither, shie owdd ot determisie the minnet oF Klingden's déah. I PHIp. 8556, Dr. Gavin
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Feveriment's.case

‘potlrary would AHow proscouton o engags i wnfair surprise

slatehnmnt(s) sndior suy stetem

T, Dooks, papers, documpnts, gl ghjects, or coples tervuf, which the
proseciting sttormey. infends fo infroditee during the cise fu chief of the sl
‘and which ame within the possession, tustedy o contrel of the state, the
extsterice of whith is knowa, ot by the exasise of due diligence may become
Koy, 1o the prosesuting atorey.

4 Prosecutors must disclose 8if inculpatory evidence, 1€ ardiess of
whether the material is ivtended foruse ) ' '

Prosecutors 1nay ot Jawlidly withhold - invulpatary wiiterial wd inforation from the

o

Jeferise simply Because ey do net intend fo present thy wiatertal oF Friforiation guring the

kS

Suitev. Hardsigton, 9 Nav, 91, 93 (1873); People v. Carter, 313 P

e,

0 63,675 (Lal 1987y People . Bunyard, 736 P 795, 309(Cal. 1988), Any holding fo the

by wwithholding inculpatory material

from the government's case in ehiet only o surprise the deferse by using it in rebuttal.
b NRS_174235 renuives disclosure of all_sistensents made by g
defendant, regardless ol whether the statement(s) sre iedueed 1o

Notebly, while KRS 174,235 obligates proseculns e diseloss o defendant’s written or
vecorded. statemenits, fuidainental fairoess peqquiress e slafute extend 1o any unteeorded orat

wii(s) Sor whichi a defendant can he hold: vicariously able: Courts

have recognized the *fundamontal Frirness” divolved it “granting the secused pqual access o s

pwn. words, no maker how the Govermuent camie. by e LS. v Caldwell, 543 F.2d 1333,

1353 {i)i)t 195749.: This falraess showld exlend not only o wittten or tecorded sfatements, but:

taamcprsi@ﬁ"ﬁrﬂi Sfﬁiﬁﬁ’ﬁlefﬁﬁ as well as those’ fir- which-a defendant-can be hetd vicariousty Hable

Under NRS 51 (135(3}(‘3)@:), a defendunt can e felet vicariousty liable for o slatement made by &

v, State, 220 9:3d 709 (2009) {evidence of defendant’s silence

n,
. e

third paty.’ See also Fiel

- following wilie’s cormplaint that she was in jui) because of his conduet admissible us on adoptive

A AL A A s

woulit vanstiiute strdng. affinmative cvidence that foreed stkunl pengration did not occer) T, the discovury
bligationts) yot farth in. NRE PI23S() requiry prosegutons fo disclose oiherwise invasive physival maging snidior

tling. 7 ‘
FuRs .:si,i};?.ii;‘:}'}fg;_gi}{_whivh excepis Fom the dhefinition of heassey A “staienwnt offerest against s party” that 3 “fal

CRIVPES e

y

sratenentoliehich [tie packy. sgainst dbnt T3 otlred} o mnilested his adaption or befizve i its ™

5
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|| adniission),  Thus, NRS 174.235 should :be consitisd fo inehad within the defivition of a. |
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& Raw notes made by any law coforcement officer or other prosecution agenl in connection
3 [ with the investigation of fnstamt matter must be disclosed o the defonse. Notably, this does ot

g [} inchade. fnformstion ampunting to work product, iy Hickman, y.. Taylor, 329 118, 4935, S08-11

o I {19473, the ULE: Supreme Court recognized the privilezed matwee of diseussions: relating fo the

6 | preparation of o case af 'l‘rif,;ij’ The ‘work product doctine’ spnounced in Hickiman shelters not

T only migerisl gewerated by an atforagy fn peaparation for frial, but by istheragent, as well:

i Atitaodus, Tz work product doetiine shelfers the meatal processis of the atiomey,
- providing a privileged area within. which he carvangtyze and prepare his olient’s
cave.. But thedoetrine I an intensely practival one, grounded e reakities of
14 fitigarion in owr sdversary systern. One of those reibitics s that atlemeys olien
: must rely or the assi stance-of investipators sad other agents in preparation fov trial,
13 1t iy therefore necessary thal (e doctring protect sigterial prepared by ngents fons fhe
_ atormey as well a3 those preparesd by the-atiorney s well ay those prepared by the
6 atterniy hsell, Morgover, the concerns reflected fn the worksproduct doctrine do
17 not disappear once trial has begun...

Nobles, 422 1.8, 225, 238-39 (1975).

19§ Codifying this, NR& 174.235(2) exempts from discovery by s arinunal defendant:

‘ ta) An intental report, document or memitandumm that is prepared by or on
M| hehalf of the proseeuting atloraey in connestion with the investigation or
| prosecution of the cuse.

ek
ferd

T

it 15 szsentisl Gt _t’a.wa:’er,_ﬁm_rsi with & gerfaln degros of jieharey, free
wmd helr eoungel.. Propar prepavativnof Slrents ease danands i
it S Wie drreleyad repare s fegal theorivy
.. B woik & ref i conese, Ty interviows, -
personil teliehs, angopnnifege oiher tingible aad
wyer,” Wete sty watérials apeir 10 apposing
srié dhenitard; i g sl venmin tritien, An altcraey's taughts,
. hevetofure Tnviatate, would not be Hiv-owi.. Breft clovey, wufsivness:and s practices would ivevitably develup i
28 e giving of Tegal advive and i the prepuration of ¢ases for tinl, The effvet on thi fepal profession: would be
devnratizing. And ibe interests of plisnts and fre-vausy of justice woukl be poorty wrved ™ I

¥ gy perloeniing bis vactous didics, hovever,.
54 "ft‘(!m"ﬂtll}ggﬂ-ﬁﬁar}!'“i‘tﬁ__l“l_!,‘ﬁi}ﬂ'iii_‘:-:.; ppessinng et
<F 0 nensseobly. fnformation, sift
angd plare Bis Stranegy Aiion
shatenies, Mo i, W
intapgibile e wbrk prodi

"‘."{} cininseh on e aeniitid; mEch fwhat s ow put ddwi e
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{h} A statemest, report, book, paper, docurnent, fangible objeat or any ather
type. of ftem ov Giformation that 48 privileged -or protectesd from

disclosute ot inspoction pursiaut to the constitution of kws of this st
or the Constitation of the United Sutes, '

disclogire, Ay dthef raw rorils) eempiled during this Hivestightion of fhis miatier st be torngd

over purshiait 10 the dischosare obligation‘canferred by KRS 1235 o, in the case of exXculputsry.

material, Brady v Marlang, infra.

. Prosceutors must disclose exealpatory evidencs ny reguived by the U8, sod
Revads Constitytions,

e L i

“The United Brates.and Nevada Constitutions requize disclosure of afl exculpatory evidence

of which prosecstors are i actual or constructive passesgion prior to drial. US.CAV, Y X1V,

‘N, Conste At [, Sect. § frady v Margland, 373 U8, B3 (1963) Kyles v, Whidey, 514 U.S,

§10, {1993); Yimenez v Statg, 112 New, 610, 618 (1996) (It is a vivlation of due process for the

progecutor 1o withiold exculpatory evidence; and his motive for-doing s is. imeaterdal, . The:

proseentor raprescats the state and has a ity to see thal Josticd Iy dose i crimiinal prosecuion.”).

“Thig paess ptiseeitons niust funt over it Tl pvidence thal iy fuvorable o thidefandant. .8y,

Bagley, 473 U667, 675 (1985), Materal evidétics dx dvidence that by fopically connveted with

e Taets of conseqnédens or the issuts i this thse. Wyman ¥, Slerg, 217 P.3d 572, 583 (Nev
2009, “he.rule applics regardless-of how a prosecutorial ageney srustures. its overdlh diseovery

process: Striekler v, Greene, 527 U8, 263, (1999).

1. *Favorable svidence’ lnchudes impeachment information.

“Fie Pue Process Clause of the Fifth and Fourteenth Amendments reguire that the Siate

| diselose “any information ahout ity witnesses that coulid east doubt on thair cradibility.” UK v

| Jonnings, 960 .24 1488, 1490 (9 Cir. 1992% see als U, v, Baley, supes, 473 U.S. 667

(19855 Accutdingly, favoralde evidence’ nchules impeachiment iformation pevaining 1o anyfall

ROVEFMEN witnessey. Chglio v, 4.8, 405 U8, 130, T34 {1972); Youngblond ¥, Wast Virgliia,
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547 1.8, 867 (U5, 20060 LS. v. Bagley, supta, 473 U8 ot 676 (requiring disclosure of all

I inspeachment evidoiwe),

8, Copperation spreements and benelits,

Impeachiment evidence inclides anyfall cooperation agreement(s)h between @ govemmient

witngss and prosecutors, Gighio v, M8, 405 US. 130, 154 (1972) {requiring disclosure of

coapiration ageeinent betwedn ghvernment witness and prosecutors). 1 also includes beneits

provided to & stats withess, regardless of whether.an axplicit deal 15 cutined. Browning v. Slale,

120 Nev, 347, 369 (2004). Tt is the witridss® own &nticipation of teward, vot the intont-of the

prosectlor, sibicl gives tise 1o e requived diseloseré. Moorey. Kemp, 809 F.2d 702,726, 725-30

AR ACh

(13 Cir. 1987), cort, denfed, 481 U8, 1054 (1987} Duigian ¥, State; 7% $.W. 26465, 468 (Tex.

Cim: App. 1989) (Agreements need ot be oxpress or formal arangements, and understanding

merely impliod, suggested, insionated, or infereed ta-be of possible benefit to witness constitutes

proper materiil for 'i't-‘nlps:a_eii-ﬂ'i"mm’}; And ‘benefits” are not limited to agreement wade s relation to

the specific case o issue. Jimengz v State, 112 Nev. 610, 62213 (19963, For exanmle,

progecutors ymust disclose evidenve that & witness acted a8 @ paid nformant on one oF morg
occastons. State v, Bennett, 119 Nev, 589, 603 Q003

Finally, ‘hevefity’ ‘can inchudg, bul are ol necessarily limited 1o, tavel anddor lodging
benefits, a¢ well 88 cdunseling, fréaiment, or othey assistance, incloding Smimigration assistance of

any kind, whether sctuid -or anticipatory. This-is relevst 10 sswes regariling possible. Mg,

credibility, aod mbtive o He, alt of which cuistitate inpeichment ovidende, Sde

15108308 (1979).. Cheek Cites.
b, Crimiis)istories,

8

frapeachnient vaterial inchides evidence relating o « witnesé” criminal history. Briggs v,
Raines. 652 1.2 $67, $65-66 (9th Cir, 1981 fondler Brawdy, rap sheet wieful 10 prove 8 wiliiess’
history or propensity for & felevant chavacter tdit stonld be produced).  This encompasses
informdion that is more than ten (10) years old. Sge Moore v, Renip, 809 F.2d 702 (9th Cir,
1987) {entire crinsnal record should be distlosedy It further includes criminal history infarmation

waintained by law enforcament ageocies other than the Tas Vegns Metropolitan Police
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Diépaneat’, such 3§ i “federal govermimnts Natioil Ciime Tnfarmation Ceoer (NEIC

fing statements.of government wilnesses,

Impeschinent ovidence éncompasses prior statements andfor other evidence thial contradieis

povesament witnesses.  Actordingly, prossoutors must disclose prior Inconsistent statements by

| key goverument witnesses, Ly v, Btate, 116 Nev. | 185, 1199 (2000). Proseontors must also

disclose Vatomenty. dnd/or evideiice that contradict(s} the festimony of .other povernmment

witness(es). Rudin v Staty, 120 New, 121, 139 (2004,
' 4. Confidentinl records.

A witiwss cagt be attacked by “revealing possible tases, prejudicss; of yhterior- molives of

Al witilegses ag ﬂijt:}-'fmg;j'im}aia.‘;:_:ifiir.e::{*:‘iiy"td-rti&e Axsuss. o persoiiditioy on the case &t Raid, The

partiality of & wiliiess 15, abways relevontas discrediing the wilaoss arid affecting e weiglit of

his testinsony.” Dasls v, Alaske, supra, ot 184; Seeatdo Lobato v Stite, 120 Nev, 512 (2008)

{discunsing the “ping basic modes of impeachment”) Sccordingly, impeachuient evidenee ¢an
derive from otherwise privileged andfor confidential materiad,  When this oceurs, the pﬂ\-’ilr:gc&

andfor confidential natee oF the materfal af issue most gield t a defendant’s constitutionaly

*5re OdIy v, 8. 65 F. Supp. 241063 (N.D. Cal, 1999), xew'd o ethse grounds by Cudle v, Wondsord, 238 F.33 1084
60 Cir, 2001 %: (holding ihat * .. knawiedge may b fmgrded to thie proseciier, ar st gy (o Search mop.be fmposed, in
ases whave & search for readily availabie background infornaiion is reatinely precformed, sueh as roviine criminal
backgrowmd checks of witnezses” 13, 3t 1072 (citeions omited) (enphasis added); 13, v, Perdotng, 929 F.2d 587

(P Cin, 19913 (adopting 5P Cireuit's rationale iv vequiring goverstent ta ablal conplete crmingl history an

pensceution witness(es)), Marinez. v Weinwright, 621 R4 189, 1808 (5% Cir. 1980 {defondantentitled 1o criminal
cecords pf state-goverrivent witnesses, including duis pbiainable. from the FBE, prosecuiors lack of awiiviess of
alleged vietim®s.erininal histary dous not sxcuse duty to obiain i podisee s sheet); n 4R 149
=y it his possession

(3™ Cir. 1993) {prasecutor charged with producing impeachment svidence actually of const ol

as “proseendors Twve an obligation o wake 8 thunugh snguley af ol endorvenien agonelos that bad 2 potential
comociion with the:witnesses... "} Butef U8 hond; 435 K30 612,620 46" Cir. 2006) (o Brydy viohstion where.
prosecitordid net produce b the defeise ihe printant of fte NEIC clrerk bu-akactosed that e witness e question bad
siocriminat Bistory; 2 the Government ¥ onty requined fo-disclose i inforusant’s wriininal hlstory Ifhe iy aRE,

o Aaderat Taw - parits disclosure of NCKS information tidy clrcamstisioes 30k 3 it heve. 38 CRR
Cirprer 1 addresses-the LS: Drept. of Jushics and Oebininal Jistice Tformation Systtims. . 28 CHER. Soo 0.8 ety
forth-fhe histanees in which RCIC: aformation rmay bi isvtosed, It provides for NEIE disclosare . £1) To esioingl.
justice agencies for criminal justice purposes..” 28 ©.F R, Sec. 20.3g) defines criminal fustive agencies asr *.(1)
Contrts; et {other entities set ol i stat sediion}” Ad ooy, 2R CEH: See. 26,3 defines e “Twihindsteation of

criprinal justioe™ to nelude the “performance of any of the Tollowing wivitles , . . adjudication . . . Therefore, the

- CFR. anthord hars to-aeess, wnd disclose NOIC data pursiant o Court avder us gart of-a erivaling) case

. anthorizes prosesy
adiudication.

9

800



i i R R

%2

secured vight toconfront and sross-examine those whir tesfify against hith. Davi s Alagka, suprg,

goverment swilnesses when the recordls contalal information bearing on Wwitiess cradibifity,” 5

Cir: 1983) (requiring diselosure of government witness® mental health records); Uk v, Robinson:

SR3 Fo3d 1268, 1271-74 (30t Cir, 20097 (requiring disclossre of material porlions of confidentiul

Z o % w o

informant’s- meital henlth reeouts); ‘Wyomn v Ste, 123 Nev. 592, 607- 08 12009) ftrisl count

P abused disoretion by denying defendant’s request for cortificate of materiafity to obtain acouser's

ﬂui«miﬂstfﬂu mental foalth reconds); Bugas ¥, Stale. Q68 A2 1012, 192423 (Del, 2009) (delendany

entdiled m therapy recorls). [t slso includes Chitkl Protective Serviees for e funstional
‘ py reeonds) 1Ak , i

Twid propensity W e and Bail: Gibricated prior fape alfegitions). I fartber fachides

parole/probation records, dwwelbag jaillprison récords. . S US, v Suifler, 831 F.2d 1197, 1201

at 356 (state’s Toterest in maintaining confidestiality of juveniky reeords must yield Wy defendsut’s

'--'fiﬁ’;ht 10 a;rde»%--émmﬁm.maw*bi‘as;}::séﬁ-a[‘m LES, v Nivon, 418 118, 683, 713 (1-53?14) .{.gfemr:ﬁigaﬁ

ciige).. 'J‘.hti's:,.';st‘(}’sﬁmﬁiﬁiﬁ ‘-:fﬁﬁstsgibtmn bt -;;-lis'clidsae: -i}:‘iwaiﬁgeéith:tazmmi pecardy pertaining W

This includes mental healih records. See U8, v Lindsirors, 698 F2d 1154, 1166-67 (11t s

L4

Rt Y

eqivalinit) and sthiool records. Sge Peonsylvagis v, Ritehig, 480 118, 39, 60 ¢ FORT) (defodr
entitled o camerty review of Child and Youih Services mnrds““), aad Sate. vedall, 082 Poxd 3

79, 86 (Uix. 1999) (efendant cntitled to complaingat’s sehool psychelogical records Tndivating she

(0t Gir.. 1988), eest. donied, 489°U.S. 1032 {1989 Candper v Stowat, 132 F3d 463, 47982 (9%

Cir. 1997) Grequiring production of Department of Comctions (il on prineiple government

wilness), And it inchudes juvenile recoeds.  Davis v, Alsks, supes, at 356, See also State v,

Bennet,, 119 Nev, 589, 603 (2003) (hxilyre to diselose co-conspiator’s fevenile records in penalty

A& & tinfmanm; uﬂmwlw vonfidential or prm!tgm wigerial muist be wibwined to the Couit T in i R

i’enm Avarifa v, Ritchic, 430 11.8. 35, 60 (IE}E? ' (abset statute prohibiing disclosare.of records 1o proseeation,.

defendant entitedto have trisl court reviswy Chifdand Yo Services weords o dutermine i records contain materiad

mformatmne}?_ _

‘:rmn&ug {hbﬁlnaum te a gmn : & supm, 4&0 U S
s For diselosure of sueh’ t‘ewh!s m lhe q"mwwzm wnd 1o the S0k for da

i.&ﬂiltﬁ! I‘Uc‘it‘ﬂ'

¢

801




SRS

Guk

s

:

Bins, and itsexclugion implicates

antowt 1Ak exveption to raps sield laws, Millery,

isngsetehment information on the hws thit the nformation is privileged andfor confidential.
Mecations of sexup) _misconduct and prior sexus)

Imwleﬂg £

I cases wwolhvdng atlegations of sexval misconduct, impeachment evidence includes
gvidence that a vemplaiting witness made prior sliegations of sexusd miscondut, See Jucksen v,
Suate, 688 F.3d 1091, 1096:1101 (5th- Cir. 2012) {defendmat entitied o present ovidence thal
complainant miade prior contradioted andlor nconahorated asswult egusation s:npaiont defendant

wy Fsuch [extelnsic pvidente] was ighly-relevimt .. 0., witdess seredibiliny g otive to-He and.

476 1.8 683, GO0 {1986). Under Nevigla taw, prior false allegations of sexvnl misconduet’

Siate 105 Nev, 497 (1989), which allows. for

“such oviderice asan exdeption to rape shick! laws, NRS 4328,290 (3), stades: “An agengy which

provides. child welfare servives shall disclose the identily of & person who makes & weport o

atlierwise initiates afi investigation pursnant to this chapter if o cout, affer reviewing the record in

camera mid deformining that there is reason to believe tat the person knowingly made a false

report, oders the diselosure.” Seg also Fowler v. Sacramento Co. Sherifi”s Dept,, 421 F. 38 1027,

F032-33; 14D {9&% Civ, 2005) {errar to.exchude evidence af prior False sexunl-agsault allegations as

svidente “might reasonably have influenced the jury's essessnient of fthe ﬂﬂmpiﬁmﬂl-li’ﬂ?

f@iiﬁi?ﬁ'ﬁi??i‘-‘? ersdibitity:. . . Jand] e jurors we sotitled fo have the beneof i defisse theery

hefore theoy $o- that thty voulkd irake oo riforived: juilgment /s to i_h'e;&i’gfi_;giit to place. o Jthe

""\;"g‘dﬂs}.a 415108, 308, 317 (15974)),

NS

knowleidpe,  Samimitl ¥

1091, 10991106 (9th i, 2009) (error to exclude evidence that complainant made comments to
fiiends reparding a prior sexwd encounter and clabmed other boys expressed a desire to engage in

sexuab acks with her, as this evidince revealed complainent’s “active sexual imagination,” and,

; defendait’s: due process s eiting Craoe v Reatweky,

bearing awmounted 10 Brady viclation). - This, prosecutons cannot Jawinlly refuse diselosure of

802



and evaliation. .. Henthory,at 3043 ¥ (quoting Cadil,

|| 72y,

accordinl, way have altered fuiy’s perception of he coraplainant’s “sredibiliy endvelabikity of

Che elaing)y

filos:

1. L enforcemont persopned

Under U8, v, Henthom, 931 £.24 29, 31 (9% Cir. 1991), prosecutors aust pxamine law

el

enfarcendent personnsd fHes-when 3 defendant makes such 8 requests, See also U8, v Cadet, 727
I T2 1453 (U Cir, 1984). A defendant i§not required (o make s initial showing of materiabity

‘hefore prosscutdrs nwst examine. te Tiles — flie cxamdnation obligation arises solely from the

defendant’s request. n, 931 F.2d et 31, “Absent such an axandnation, [the State] capngt

ordinaily. detennine whather it iy wbligated ot bver the files 1, wt 310 Duce sxaniaed,

prosecutars must disclose infarmation Savarable to fhe defense that meels the sppropristy

standard of materidfity. .. 1f the prosecution is uncertain.sbout the sateriadity of the infonuation

within _iii:-xpnssgssiim‘,.it Ry subnul the information o the el coust foran eamera-inspection

T2 F 2t 1467:68),

urable evidense ncludes witnesseg with exe wipatory infurmation,

% Ka

Proseoulors must diselose the identity of witnesses possessing exculpatory information, as

nd fegitimete hterest is served by prechudiog the defonse from colling such witpesses for fvial.

D s v, Jiley, 335 RSupp. 353 (ND. G 1972) 1S

3. Faveysbleevidence insludes svidence of third:p

e U8, Congtitution guarsniees d-erimingl defodant the right 16 present. Svidency of
thigd-paity guilf, See Holnes. v, South, Careling, 547 118, 319 (2006) (holding thai refusal

altow. defendant o present svidenice of Briid pacty guilt deprives tir of & medningtul Fight 1o

présent @ -eonplete defense.uader e T and 6™ Aragadimiont of the 1§ Constinidon),  Thus,
prosceutors. must disclose angdall evidence “thit whother peipetrdtor committed the dlirged

erimel(s)e Layoy, State, 116 Nev. | 185, T195:96 (2000) (Suae’s Taiture to diselose evidenee of

another perpetrator viotted Frady), This includes evidence that anther individual swas arrested in

connection with the t:hafgv:d crime. Banks v, Reynolds, 54 8.3d LSO, 1518 021 (10 Cir. 1995,

{2

e
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i alse ingludes evidence of westigative Jeads polnting to other suspects. Jintenez v, Siates 112
§ Nev, 610, 62223 (1996) (withholding evidencs of investiyative leads 10 other suspeets, regardloss

-of adimissibility, constitates Broh vivlationy.  Finally, prostctiony: must provide the actual

5 -n:‘-gm-i:sz-‘réi&tii-rg;ki.pdiélaiiiﬁ'fwspééf&s werevonstitutionatly inadoquate aid reparts shoukl have begn
disclosed pursnent 1o Brods; Moodsworili v Stk 512 A2 156, 105960 (1986)
i

nuitizate W

4. Favorghle vvidenes ineludes auy/all ‘evidence fhat pn
defendant’s sentence,

Tavorable evidence alfso includes evidenve which could serve 1o mitigate 3 defondunt’s

sentones upon conviction. Jimensz v, Sy, 113 Nev, 10 (1596).

5, Any_guestion as o yelet gmounts to Brady material should be
resolved i favor of diselosuie,

Ultimately, prosecutors are tasked with a “broad daty of disclostre.” Strickler v, Groene,

Agurs, 427 U8 97, 108 (1976) (finding that “the prudent

“ 527 US.263, 281 (1999); ¢f. UB v

prosecuior sill resolve doubtful questions.in. fvor of disclosure™), As ilie Nevada Suproms Cowrt

B explained: |
' ‘Tue process does fol require siaply the: disclosure. of Segenlpatory™ evidenee,
Evidence also-must be disclosed 101 provides geouwnds for the defense o atack the
eliabitify, thetodghiess, lice tavestigaiion; to impeach the
‘credibility of the staie’s witnesses; or to bolster the defense cese against prosecutorial
attacks. Puitheifnore, “discovery in a criminal case is ot limited fo fnvestigtive
feads or reports that are sdmissible In evidence.” Pvidence “nced not have been
independently admissible to bave been material.”

“ Mazzdn v, Warden, 116 Nev, 48, 67 (2008) {citatipns omitted).  Significandy, the government’s

diselosune oblipation exists ¢ven savhien the defpndant does ol make & Brady reqm'st_"’-"‘ Ragley,

* Howevir, « speciie Pady request witl rosylt i veversal “if thewe exists @ seasonable possibifity (ot this clajinedt
| evidonee would have aftectedd thie Judgmen oF the trier of fet” Rebos v, Stale 10 Nev. 1 (199 Bee alse
{ - ST Sh oy Nenmett, |19 Nov, J89 (2003). Abstnt a specific veqiiest, reversal iy wartanted, “if
vralide. profsabifity tha, had the eiideiten been disclosed, the result/of. the priveeditg would have:

Bapley, supr, 413 L8, ot 667, 683 685 (1958) Ponysylvania v, Rirchle, 480 1.8, 39, 57

13

docwments, eeidaos, and/or reperts pertaining jo evidenes of shird-party guil; i is not enough for

prosecudrs to provide the defense witha sunshaary of the Infoiistion relating: for wthiek susposts.,

e
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| 18, at 678, 685; &

shpra at 68082, Accordingly, any question s o whether coplgin materisl, information, sadfor

pvidwice falls within e pundew of Brady should be resodved in Faver of disclosure, WS, ¥,

Apuis, 2708, 97 108 (1976) ([ Tihe prudent prosgeutor will resolve dowbstul questions i favor
of disclornre”™; See also Kyles v, Whitley, 514 US. 419, 439 (1995} {[A] proseeutor ausious

about tacking fao cloge to the wind will distlose a favorsble picce of evidence.”.

IR'i ii {XR{)VF. f‘(fﬂﬂl}’l’{) Al

iy §s & wiokition of de provess for tie prosceutor © withhold sxcalpatory evidenict, and

Tk mative e doing o i Wninatertal,”  Hmenes suprg at 618, Accowdingly, AROSTOULONS. are

i yosponisitle for disclosing evidene i their inssession av well a¢ evidense heldfmaintained by
i : P 3

other government. agents, 14 ot 620; See also State v. Hennel, H1 New, 589, 603 (2003) ("We

conclude that it s appropriate {o charge the St with construetive knowledge of the evidence

ecavse (he Utah police assisiéd in the investipation of this crime...”).  This cansiruetive
prasession rule applies to. evidence that is eithdeld by other agencles: “Been if the deteetives
withhield their reputs without the prosecutor’s kowledge, “the stafe atlorney s churged with
comstructive fowledge and passession of evidence weithbeld by other sfate agenfs, such as law
‘ entorcement officers,”™ 1d {citation povitkd) (emphasis added). “Exeulpatory svidence canopt b

(| Eept vus of i Tuiads af the defiisd just becausy the. prosecator Joes oot have i, swhere an

.nm.mgaiwu aum} Bobe LS, v Fand-Aees 44 3d 1426, 1427 {91k Cir, 1995).

Ta fiet, prosecutors: hove a0 ffemadive. oblisation 1o obtiin Brady vraténal and
pravide it w0 the defense; even I the proseentor I inflally snvare of fts existence. “The
proseention’s sffitmative duty to diselose evidonce favorable to 3 defendsot can frace its origing to

early 20" century siictures against misrepresentation and is of course most prominently assoviatest

with shis Court's decision in Brady v Marvland. .. Kyls v. Whitley, supra, 314 US. at 432,
“This obligation exists even where the defose does not make a request for such evidence. Id. As

fhie 1.8, Suprome Coutexplained:

{1996). A ‘rewsomable peobabitiey’ s o probubifity sufficiont 1 tal‘lt!mmmu chnfidence in by oweoms. Bogley, 473
Shiie, 450 LES, at 57,1 Roburly suped, o j134

14
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I Carelger v, Stewerd; V32 .34 463, 479-82 (O™ Cr. 1997) (holding that ... the prosecution has'a

Wecause the prosecation iy e wdque position to oblain biformationknowi o other agents of the.
7 gerts o

- has o dwy o dearn of vy favorable

neit’s betialf in the vase, ineluling
- fails I meeting i ubhgd{iem
y diseloss s iy go "az.ih ov bae fithy, the prosecution’s
mz’apcm ﬂ;ly fm Haimh. disclose kabwea, -\_;\'r_.__.réibh gvidence Hising 1o 0 waterial
Jevel of tmportance is nmscamhic“ Smw them, the prosecator ey the. means 1o
discharge the goversment’s Brady responsibitity i he will, any argeme for
excusing 4 prosecutor from disoldsing what he does aot happen lo keow abont boils
down o @ plea to substitnle the polics for Ihe pHoseoutor, and even Jor the courts
thémselvey, as the final arbiter's-of the g;mommem s phligation fo ensuse fair frials,

Koles, sapea; 51408, at 437-38 (emphasis added) (cifations and foototes omitted}. Sce also

doty 1o leatn of any exculpaiory evideice koo to others scling on'the govérament’s behath

goveramens; it may nol be-exeised from disclosing what it does not knaw bur conld have learned ™

'{@ﬁaﬁg‘ms-mxﬁit&r&}’ '(ﬁi;ﬁ;ﬁhaﬁsis-ﬂdﬁcé}.: ‘ “l‘b;r_s;;\.;;tim-{aii;sc]nsum ahligations ontlined sbove extend not

-oaly to material disectly By the possession of prosecutors, Tt materinf of which prosecutors are in

cppstractive possession, s well,

CAN OPEN FILE' POLICY DOES NOT UBVIATE THE DISCLOSRUE
'GBLI{LXTI{)’\% (IUT'I INER ABOY Eh.

Historically, the Clark County IHstrict Attoraey's Office has employed an ‘open file’
polley in which prosecutors sllew defense counsel to wview the discovery contained in the
goveriaient's tal fle This does notvitinte abovereferenced disclogwe obligations.  Stickler v,

Green, 327 L8, 263, 283 (1999 (holding that s prosecutor’s open file poliey does ot any way

substitate for or dinvinish the Stale's t?b}ig@timf oo AEEver .I;%;n;c-{v praterial). '“If'-:i; prosecutor

redy-on fhit jﬁg[_gg_.‘f-ﬁ} - ¢oninin 7l inaterials i];:e.—; Htate is contiiionally obligated fo '&hs&slﬂsﬁ: g

Brady Syicklet, SPTELRH 283, w2y Seaalso Amando v Gongader, Now 118642005t 27 (9

| Civ, 201 3 Mékee v Satg, 12 Nev, 842, 644, 917 P.2d 940, 944 (1996) (reversing a jndgment

of conviction based on prosesuienial wiscondunt whete the prosecutor did not ke wyailable all

relevant incelpatory and exculpatory evidence consistent with the county district atterney’s open

o
LA
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file pmimv}, see glso Farbayv. State, Hﬁ Nevi 481, 998 PAL 5 5'% {2000) (dsevssing prosscntion's

‘St dersn nfonraition otierssiss ohtuinéd tnd miaibt

- duty o provide allevidencr in s possession where it has promised todo se). Accordingly, i the

| difenseridies of the govermimehi's assurance of an ‘opercfily’ polivy, the defense is aet iiquired w

ol piesuant o that policy.

HEDREENDANT'S SPECIFIC DISCOVERY REQUESTS

Bazed-upon tlig forepoing, the instant defendunt requests that this Honorable Court enter in

order directig prosecutors to dischose the Btlowing™;

Geweral discovery

1. Al siaterments, regardiess of whether the statements were written o recorded, made by

E’«J‘

the defentant, including any commests made at the e of arrest or during tratsport 1o
the detention conter. This fnchudes mn'mmatimis, telephanic or otherwise, Intercepted
‘ !I.,Iaw mfmwmr:m agmwm., '?’hi% furthm 'im:ludus '{Iw sabs*fdmu m-“ *my

gt tmi mt:iutimg but zmt iti?llfﬁ'{i to am}f mnvm&tmm or- u;srte'»pundmm meulmard o

mta;s,e.y_;e;d_by wry fal personeiet or other inmatey wiich have wot ben recorded or
memaettalized.

: _;An); *md nll %tal& mc‘m!s of any/all potential withesses in the-case, ncluding any gudiv

ing.ofany. tm*m {:ﬂliﬁﬁ ti:d hﬁ nm:*ihg,mmg <:dﬁc,m oF an} uihﬂ law

'or iwm of pimm vaﬂx mmir.v I\ pmum al. mmme:s, or altfempta
; ‘Thiv also inclutis sy m*:hct, Teports, noles, or other

: zinmmwm:a lhm aﬁmdm information: ;Miamm&, To this-cave or any. witnesses in this case,
v vtier swhat the form or tile of the xoport, ls;clmimg “Case Monftoring Ferms™, 91

mmrg{mp, relevant dispateh Jog(s), audfor any repott of information reldted 1o the case
given by anyone to sy polive department o crime 1ip wrpaoization such ay Crime

Stoppers, and any rs:ward o benefit received for such tip. The aforementioned request

fnchuces, but 35 not limited to, interviews of Cheisting Rodrigues, Clun Rodrigues,

Lynglle Rodrigues, Mark Willinghway, George Lessary, William Rodrigues, Verna San
Wieolas and BiH San Nicolis, aod any other {ay witness involved in or with information
relevan to the instanl matier; pasamedicive and rescue parsoanel Patrick Burkhatier,
Tigwothy Kling, Mickey Petirol, or apy other parsotedic/fire/freseues presonnel invotved
in the instant matter (inclding Kris Chigsoan, Martin Delgado, Brandon (’m}h {'SAs
i Ms:l*hmi 1, Carvounains, S, Fletebar, T, Knuse, and sy biher O8A involved in the
{il_’tl*luding, Joel Afbent, Dieborah Brotherson, L.Smith, Danielle Keller,
), Christopher Flyink); C CME Iipvestigator Alner Modghin, COME
s rensie techiician  Jenoa- Eloigett, snd any othey JCOME persenms]
nmﬂwd in the Tnstant gnatier; any mudical - expert lmfnive-:l i the instont iatter,

16
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‘pelatest satter, such as anychild abuse
in Havwait: and Da Iﬁve;-pilgﬂﬂfﬂ Rosi A, . Wit Johms, andior any ofter

'I{Lqumi TeSY

: p}mwgiap h 5

'Vugﬂ Dr Dmmi Arber; Dr. Peter Egbert
Shahrokh Asset, Sendra Cegl

inchiding Dr. Hannes Vogel, Dr. Dantel Arber, Br. Peter Eghert, I3, Michazl Casey,
Dr. Asihur Montes {and Shahrokh Asseri, Sandra Cetl, David Chao, L. Chen, Thowas
Costello, Juanita Crespo, Andrea Davis, Doase Bvangelista, Sheri Fabliro, Srinivas
Halthore, Jorrcli logalls, Stuart Kaplan, Nelson Marietta, Dignne Mazzu, Sashs
Mitligay, Patricts Mo

Offie oiued ngluding Dets. Dalphis Boucher,
Sanbuorn, M. Dosch, Det Tafoys, LL R, Steiber, Spt. I,
Seot, Sgt. T Mifler, Qificers Hardwick, A, Qmiw, . Reweh, 1. Schmit, 8. Mohder, B,
Chiweia, L ). Wcmkupi Sgt. 1 Bitko, ﬁf‘\l Investigalor . Campbell-Tofimr, Det, C.

Cirivag, and ‘any. other investigative official invelved in the instant. matier and . any
¢ invostigal ion(s) imvolbving the instant Defendant

t"'J

al ivvelved Fo thy Distant mrigtter snd any related matter,

inventigative-offic

i formed Inthis-vase, mciudmg, bt not Fmited w0,y and wll

the resilts of A0y i print coliection and  comparisiny,  AFIS
(Autormated Fiogarmint Ydentification | o) searches sndior resulls, DINA testing,
COIMS {Coinbined DNA Tackex System) searches andior fesulls, toxieclogicat andlyses,
foobwear impressions, tace evidence amalyses, any forensic -asslysis of cellular
ielephones, any requests for forensic analysiy regandless of the outcome of such request.
Newropathological, toxicological, or other medival evaluations of the deceased,
performed theough this- lmest;g,atmn, ‘This mcludes the complele case file for any

testing done, nchiding bat i3 not fimited to; raw data, photographs, rongh notes, drali

repoits m,f;nrd;,d or atherwise memetialized notes relied upon by experts in rendering

g opinion in thiscase.  Thiy requust sncompasses, bt 1ot Tonited o, any work done
hy: pucamedie/five and tesoue personnel Patrick Burkhalter, [um:sthy K e, Mickey
Fedrol, ‘or any other paranedicirefreseues porsonmel invalved in the wistant matter

{:"iclmimg, Keis Chipman, Marin Delgade, Brsdon Gray) €SAS R. MePhit, T
Carvounainis, $: Fletcher, T, Kruse, and any other C8A {avolved in the. istant - Inﬁﬁ{.l‘

{including Joel Albery, Deboigh Brofberson, LSmith, Datelle Kefler, Michael

-Pwkms}, Christopher Hyink);
forensic teuhnmmn Jennn He

CME Tnvestigator Alines Modghn, COME Lisn Gavin,
1, angd any other COME persomel dnvolved 1o the
ed Tt the Pisfant ey, iwctuding D Hennes
r. Michae! Casey, Dr. Arthur Montes (and

any mgdival expert ivvaly

Fogalls, Stwaet Kaplae, Nelson Marteita, Dianne Mavan, Saiha Mrlhgﬂn Patricia

Moore; Peiman Molarjeni, Ashiey Pistosio, Kelly Postll, Latia Rabming, Conile

Saqueton, Karalyn Smalley, Erin Sturgeon, Meena Vohra, Jmmy Wang, and Lisa
Wong), LYMPL Officersipersanued including Dets, Dolphis Boucher, Travis Ivie, Joel

Miller, Dﬁmmiimdmrk A, Quiles, R. Rasch, T, Schinitr, 8. Mohlor, B, Gaveia, L4 J.

“Weiskopf, Sgt. . Bitsko, AN [Tﬂ’fthh&ﬂlﬁl‘ H. Carapbell-Dotingr, Det, C, Grivas, and
any other vestigative offivial involved in the instant matter and any refated matter,
such as.any ehild abuse investigation(s} involving the instant Defendant in Mawait; sod

17

e, Pejman Mulm;wm, ﬂushfw Pistorio, Kelly Postell, Latia
Ralimiing, Connie Saqueton, Karslyn Smalley, Erin Sturgeon, Meena Vohwa, Huiny
“Wang, and Lisa-Wong), LVMP
Travis Toie, Joel Kisier, Tate

13 aztdfm reporty: of anp-and all crime scene anatysis, evitlence eollection:

, Divid Clae, L. Chen, llmmm Costello, Juanity
(jrespu, Andren Davis, Dontia }Vam,dlﬂi‘l Shived Fabbeb, Srinivas Halthore, Jerell

Kisner, Tale Saaborn, M. Dosch, Dot Taloys, Lo R, Steibur, Sgt 1 Seott, Spu T.
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vohved i the in

ridiceiing the dfury(ies) ot

¢ Jolns, andior any other fnvestigative official

A Tnvestigators Ro

Access o and pressrvation.of any and al matsrial coltected i the investigation of this

‘gase 4 include but Hot Jintiled o forensic witerial, raw data, video surveillance,

photographic negatives, digital negatives, bivlogical samples and toxicotogical

sgmples,

Any i all intereepted slectronie andfor ol conpnunications and/or any and sl
commuitications sent (o aid from handset andior klephone andfor compters pursuant

1o the Ivestipation in this.case, Bctuding ut not Himited to: Audio, Pushto Talk, Dats,

Pagket Data, clectonic messaging: encompsssing Global -System for  Mobile

N

Commmnications. (GMS), Short Mossege Serviee (SMS), Multimedin Messaging

Service (MMS), and Tnternet Relay Chat, File Transfer Protocel (FIF), Intorael
Protweol (IP), Voice Cver Intéret Profocel (VORY, Transmission Control Protoco]

{TCI) and electronte wail or other internet based communications, dhtained by theany
Jave: eaforcenient agency; including: federal suthoities, wia. subpoend, laterception or
-other means, perishning tothe instadt muather, oty related matter:

ivfs and dothheitation of voice molitoring devices

ed ﬁ;isijﬁﬁ__ 7 W nferception, wanmt of othet means; as oblaimed by any law
govent-Agency,
aiiy related oty

Any and il 931 -and 311 recondings 1o include, but not Fmitud o, war-to-cor audio-

commonications, car-to-dispateh radio comamsications, and the Unit Log incident print
ont pefated fo the event.

Ay aiid dll infernation which shows that the defendant did not comnit the orime(s)
alleged, that the fncident in question was accidental in nanwe, or which shows the:

possihility af snother perpefratar, co-sonypinater, dider angd abettor, or seceysery after

the-fack, ineluding the name(s) of those: individasi(s). This intindes, but is not limited

10, My il;ifmm;;nian L’;ﬁﬁi\i’%&?‘f‘ixing R of iy athier tngtividual for the charged Goime

and ady infoimwtion suggesting a possible petpeitator other than the defendant,

All statements of ientifiention, or witness interviewed who did nol fdentify the
Defendant s the perpetrator of the alleged wdme o include: (1) any Starementis)
; isxuevereoetdentad in nattire; (2) stitenient(s) Idewtifying
ariother peison as e frator of this. affense; (3) amy pridt. stoterent by
eyowitnesses. who pew identity
frpviougly could ol iduitily- anyone; (»4) acopy of ull photographic Haenps shewn o

any witnosses £or the purposes of identifying suspects in this case, fncluding Hoeups

erepted without they _I};:Efezng:‘lmt-fin '(Imn,n_;_(ib}—mlmr identificadion procedurs, ifany, used
‘to identify suspecls in this case: This reguest includes, but i not limited to, any

showups, lincups, phetographic neups, single photo-shawups, photo compilations and

camposits drgwings made or shiown, This vequest further includes (1) the identify of

each witness whe was shown ad identificadion procedure: (2) the date such progeduire

18

863

s stdfor pen register and/or-trap and trace device.

inctuding federal autlioviies, peraining ® (he irdtant matter or

my chient & involved in this offense that thoy.
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oecurred; (3} the time such 4 pmi.exjurn, oecened; {4) the names of all poisons who
swore. prestit when the procedure ok | p Yooes (5) Instructions given (o the witness prior
u: lht, pmwduw bmr;g mneim,ted i (6 } the.

5 it %&iﬂ.!l’t&d&& ami_;mi} hc\ttﬂn K
) ‘ a0k th mtxms beim'c or- aﬁﬂr lha pmmiurg s

Hoers efigved comivitd the ering,

10, Al relevant yeports-of chain of custotly, fncliding reports of any dustruction of any

evidence in the tage!

. Any docurnenty used {o prépare State’s witassses fo prelimivacy hearing or sl us

wieht o any/al vough or othet non work-product notes and repons of ary wilsess i the
case, inchading experts and miental health workers. This includes any prediminary
reports or notes not necessarity Incloded i a final report,

12, Al updated witess contact Indirmation, to include Jast known address and phone
pomher. This inclides. the namesfoontael information for wiloesses who may have

information tending 1o exculpate the instant defendant,

L3 Any and a‘il records of the Las Vegas Metropolitan Police Depariment and any other

Jaw enforcement agency(ies) invelved in the Investigation of this or any related matter,
mlmimg phototopies or other teproduction(s) of any and all handwrition o vtber
potes. This inelodes; but B not Himited 1o, auy notes ducurnenting mp!amnm{@) for he

i ais bing aecidental in nature; alictate suspiects, investigative {eads

&
thatwere ot followed wp o or any. m%:e.:.mmmr beating on the eredibility of sny State

witngss,

IUJHF}’{IL&} o 1%

sil {nformation -mblqmed by the uise of confidential informants for any aspect

: investigation of this.case, This inchidss, but is not lmited 10; informants who
pm;mrkdi; ohtained -infermation about his sase while incarcerated, whether the
information conw from. the Defendant o asmber souree, regardless ol whiher
prosecutors fntend to use the nformant-refated information at the upwnmig, s tital of this

Toate,

Sreneral impeachment

15 Disclosure of any and-all compeusation, sxpess or implied, promises of favorable
teatment of leniency, orany other beaefit that any of the State’s withesses may of have
received in ;ﬁch’%ﬂg& for thedr Gooperation with this or ahy reldted prosceution. This

inckudes but is.not Timited to: (E}an\* and sl reconds and voles from the victin witpess.

offive ‘of the, Disirict Autorney, Inchiding anyfll records of any sxpeciation of any
henefit orassistance to be reeeived, or alroady mesived by any witniss s Gils-Sase {8)
‘any oneluy benelits received ag well as.any express or foplied promises made to any
witidss 1o gmmdu eomiseliiig andfor teatment andéor provide immigration agsistance

ﬂ H Syistenction:
h» ma%;!t: m

A jley mslfuumn *«ld!iﬁ(& such-evidenee:is presumed
95 ‘Ew S’i? Sﬁfﬁ t;iﬂ'fi‘-‘} “Spake v Suie 104 Moy, 316, 319 {1988%;

19
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(mcludmé,, but not Heiied 1o, U-Visa documeniation) as a tesull of the witness'
participation i this case; (3) the naniss of any anid all-agencies and workers or other
refirealy tHat wore gn'an i any Witness aselior histher family membsr, relative or
guardian in connection with this case or any related matier; (4) an estimate of fature
benefite (o be rocéived by sy witnbss. durhng ot &ﬁw fhe twisl, inchubing travel

LXPUISES,

16, Disclosure of any sod 2l stalémenis, !an;;rb]b or inténgible, recorded or wreeordsd,
pade by any- witness that-are in any manner consistent or inconsistent with the written
andior wmrded stateinenits provivusly provided 1o the definse. This includes, but is.not

l:mliui % any -:smi %E;ﬁﬁn‘ii&mﬁ ade 10 any. einployee or representative of e Distriet
A - LOVEITH Nmptcme, oeal or Tederal, during jre-trial

7.Any aid all hepechoent. information locsttl in the persoumel fils of any police

Hieited to; any Statemeént of Complaint reparding the wilsess or this investigation, aqy

i lupldytn Notice of Inlernaf Inviestigation, wny Inteinal Aftairs Investigative Report of

Complaint; any. witness stiement, any Hureau fnvestigation Supervisory Intervention,
and any- othdr docament maintained of y:nemlml by the Office of laternal AfTairs,

Ciitieal Incident Review Pane, o other inve ostigative ngency,

8. Criminet history information on any witness, actial or potentia, relaling W specific
instssices of misconduct or from umtruthfulness may be inferred andlor which could
load to-adinissible evidenca, impeachient or otherwise, This includes, bt is net
lindted o, NCIC data, juventle wecords, wisdememors, oobofstate srests ond
convietions, ouistanding arrest wrrants or bench warrands, and cases which werng
‘diswilssed ar ot ;mrsue::% by the pmswuimg sgenvy, and any other information Mhat
woulkd go fo the dssuels) of credibility andfor bing, or lead te the discovery of
information  bearing o Lrgd;hﬂuymms whether or the information i directly
admissible by the rules of & evidence,” In-addition those witiesses, actual or poiential,

kown Lo e Siate or any law enforcerient ap lqr tm*&‘ai\'ed #y the Investigation.of this

o may celated mintter, the defense regbe

-ﬁinxtt:-rwimjwachmmt mfmmﬂnm on dhe Eﬂilmwng individusls: Cheisting Rodrigues,

Clara Ro s, Motk Willingham, Georpe Lessary, Wiltigm

E.Rmingues& Vemin San Nxsmlas and BHlL San Wicolss, Yo addition o any other

rguiranients imposed by Brady, the dofense fequests that the: District Attormey Be

reguised o the afore mentioned witnesses, in gddition to aiy otlior ay witnesses
progecttors iniend o vall or upon whose kestimony or statements the Swie will rely
during either the goilt oo penalty phases of trigd, theough an NCIC cheek and ailuw

T A A YRR S BN N A

'” “Fhe State yarally is.upder the mrs:.alu:n imprenaton that they onty must disclose felory vowvickon s Trons the bast 10
et Wil can be umi g impeachoent undsy NRIAC005. However, i Qayis v Ak, supr the US :mpmm Conrt
tmmd that s witnress ean b atincked by “reveling possible bisves, picjudives, or vhenior matives of the witnesses a5
ehite. divestly @ e fsoes of perwjﬂahhﬁs an the cuse Al hard. The pardaliey of & withess §s. abways
igi&\ I 41 tghtmg e witness and affecting the welght of his tishwony. Tdh, gt 354, Fhe ccurt fotmd that the
Btabs's polivy wilerest T ;}miwnnﬁ thie confidentiafity of 4 juvenite ohendsr's recoid must yield 1o the defendunt’s
fight to Saming 38 1o Biss, B 356, See also Lobata v Swie, 130 Nev, 512 (20043, discussisg the "nine basic

inpdes of mmeadtmeur > Thessling, 3’m renitle nuconds, m;sdmwmm el ol ceimival records oy yigld informadon
rélevsnt ko iy fions of impeachiment wthter thase dhat outhined i NRS 30,098

20

they 1wty

witness called t Testily af vl ox any pretial heaitag it this mwtter, ricluding, bot ot

Cthie sbove-referenced  éviminal
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ity onthose witnesses, The defense reguosts

1§ 1 KRS ulaﬁ' wiltiess, e Ridle can muake that representation,
While the défense | is: nm ""‘"'img. g pmewiﬁm ron NUICs expert or law
eriforboment Witinsses, (s defen: requissts that the State be ordered te' connply with
_ry Brady obligations with respect to these witnesses,

U Wisa and retated infovaation

19, W heﬂm the aloged victim{s), an bnmediate funily member, or any other gualifying
person' has consalted with a represeatative b vietim advocste, er any other person
%chn% i 4 repesentative capacity, rogdeding obiaining a U Visa as & tesalt of thiy

GRS,

has applied for.a U'Visass a resuli of this case:®

G
adiit ;wat;zttn»*e services, amf mim zmﬁmmv {hai has Uw nrhpuzmbdlly im she
-Im'uu;;mm: or jrosetition of & qziahiymg uzma or erimingl aelivity, ar any oty
certifving sgeiicy a8 a gesult of this: eage,! mludmg any additionat doguments,
atiachments, or addends submitied with Forny 19188,

Wohe 1 vise s avallable tnan-alieged vieting her nneried clildeen wnder the age of twenty-one £21); her spouse; her
pareis, il'she is onder twemtysong (3 l}, aﬁd winarried giblings under efghteen (18) voury old iF the afleged victin is
under age twentypne- @ty W Visa Law Bnfreenient Certification Resource Guide Jor Federal, Stite. Local, Tribad

... Jertdterdal Law l ﬂiqrmm& Diepartment of Hemeland Becurity,
Fttp: thgwwdhs. gmmiahmr}'**mﬂvﬂhs w_visa certiffcation guidepdlel 5. Furtlwrmors, when the pnna:lpa! ﬂieged
viothir is under twenty-one {21) years uiﬂ her noncitizen pareak tay app&} for o 4 visy s an “indiect vietio®
: -rewdlm of whethenthe pr mmpnl afteged vietig dsa LLS. cirizen or noneftizen, Id. ot 13,

Higiven the complexity of U visa pemfam peiitioners ofben wivk with o Tegal represeniative o victim advocatey™
andd, i Sxet, 6 wsnadly dupe vith the assistance ol ayadvoeste,” I i, §

have. pmvmusl} wsststed dowe enforcement in the nvestigtion or ;mswmtm of 4 ctime, of who are likely to be helpfsl
it ::msugatimt or pmscwtitm ot oclmingl activity, . . . The 17 v pmw{iﬂ atigibfe viciims with :mmmtmgs.mt
sttt avder o lemporarily reaiin i th U Hed Neares (1.3 while ssvinting howe ondovecment; 1T cenafnconditions
ave e, an. individual with tooninmiigrant shidus may adjna iy fawlid Nmmneﬂi rosident stafws® Id ot 1.

NA Phils mm H"v;-‘ﬂ form tsit must he.completed by the individy at seoking thet] visa, 19, at-2,
) - et or other. cm"‘-mg ageaRy o.qmp!a.m For. the

% B -cerfifioation document that g fv ot 7
gl soeking e U viss. Without fhe confiietion, “the wiotin will st e ofigible fora U vis® i onder b be
(!E!E\ibih for a li s, thioovietin pst: sutnms % fw epforcernent sortifieation mmp!etﬁf by-a certifiing fgeney.
ey ing apenciss Include alt authorities respunsible Tor fe lm«csffgmima prosecution, conviction or senfencing of
e g v crimimad ackivity, including but ner fiseited t° kw enliearsent sgenvivs, prossculors’ aftices, Judges,
Tamily. profective services, Bqgual Broployment Qpporiity Commission, Federal and Siate Departmants-of Labar and

“other investigative agencics.” jd. ot 23 (eophasis sdded), 9. Adler signing Form B9ISH, the eertification must be
mumui to the alleged vietiw-or her representative. [d, at 6,

W eurtifying agency may snbisit addifonat documentation, and i so, it wust e see attachment” or “eeo
addendu” o Porm 19158, Id.at 6.
21

3 eoprsel 98 500K B8 possible, thare

2 Whether the alfeged victim, immediate fonily mestbes; or any other qualifying. person

e ¢ visa b an mnshgration benefit that van by sought by victins of wmiu erimes who are comrently assisting or.
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:
_ 23 The law enforcement ageney's and the prossentor’s office’s polivies and procedures
. ! hag established regurding U vis cestification,”
3 23, Whisther an dndividugl has requested @ ceﬂsi}lagﬁgiﬁw {itl out Fornt LOIEB, even'if
: 4 thic centifyingngency dechned to Tilout Form L9181,
: )
& 35, Whetlier & centifying agency as rofiy o 1-sign o complete For LOLER, and any
i 5| informtion regarding that verifidng agency’s refusal to sign or Gl out Eurm L0188,
; i 26. Ang evidenes submitiend 1o i LS, Citizenship and Hoodgration Servites (USCUS) as :
- part.of 'a U visa.application by & certifying agency or the individual applying for e U
7 visn. This evidence ineludes, but s wot linited to, fingerprint check, the individual's
| wristfoal  history, Bamigration reoprds, stGwily eoncerns, snd other background
. B iiformintion.”
7. Whether the USCIS has contacled the cerfifying ageney reganding issues oF questions
(i bised on the information provided .‘i.n;a the certification, st what Tssues o questions the |
i USROS had for the centifving ageney.”
i
12 I 28, Whetticr the USCIS bas found the atleged victim or other qualifying person :
e inadmissible and any information regarding the reason for the inadmissibility
13 detersination,” |
14 29, Whether the cerifying agency contacted the USCIR regarding any. later disvovered
| ok informustion ragarding the. vietim, rimg, or sitilication that the agemey believes the
I5. USCIS should be aware of or whether the agenty contaciod the USTIS to withdraw or
16 disvow the certifivation, inclading withdmiwil or disavowal based upon-the ‘sleged
_ .
ig [ Piwiester a comifyig rpency sS4 eepifioation . . [depedion e} puticies and provedure 1 hs astiblishedt
% B regarding 1 viss ceificaion 1, 4t 3; seals il cussinyihe hest peactices in U viga certifiafions. and
9 d;}:;'zar;meﬁt-;peiﬁ;;.i_tzs};.'j.;_i_,;_,éﬁi:{@‘- (DS ehoobiages all Jurigifictions 1o iiplemenr U visa certification pravtices. aud
' bt o _ - o i
20 '?”‘i‘ar:re.is- b giatute of Hmikiens on gigning e Jaw gafircement gertificmian, s dew enforcament certification
A wean even b submitted for vovivtivrin g chssed vaee” 1, ab o, 10, An alleged victhn "ty be eligible for a U visa
7 Brased on Teeviisg been hetplol b vt fo nvestipaty or proseetls & aime. I, ot 10 Theefore 2 certifylng agency
i condid wiit wtil after e elose of the-cave 10 Bl oat Fomn IE8R wad then argue that there is no discoverable

onnigration infoemation o iivnigeation beaslit received as purtof this case, Howeser, if et fudividual bas fequested |

A & veriiving ageney ou B 188, thal ik_idividié_al{is revefore dlerapling 1o gob 4 immigration bonefi as pant
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vietim's failure 1o cooperate®  1f the agenty has notified the USCIS in writing

regarding the withdrawal or disavowal, & copy of the writing s requested. :

30, Whether the corifying agency has notified the USCIS that the alleged victin has
wareasonably vetosed todoaperate in the investigation or proseeution of the crime.

3. Whethiey the USCIR has requested further evidence fram the petitioner guel/ar certifying
ageney as pait of the U visa process.  Aay wd all information fiom the cortifying

agency that the USCIS sugpects fravd fn the U vi&a‘za-;rptiﬁ.ai=it1;1,H

ey

32, Whether s sieged victim or witness has selitpetitioned for Violewee Against Women

and cowoborating evidence.

At (VAWAY reliefas o part ofthis case; and ifso, & copy o the ceimpheted Fomg 1360

A

33, Wihethisr any Witness i the guse Tras.been-granted Sigmificant Public Benefit Parole
(SPBF) in connection wifh this.ease™

34, Finally, the Defendunt respeotfully requests thit this Count erder the Staie 10 conlact
any agencies-or agents.acling on behalf of or working with the proscoution, or in any
othir way.a pirt of the prosecution tedm, and tosscertain whether any of those agénties
ar agents possess or know of any material fefomtion that would tend ® exculpate the
Dok '
puisisinent,

CPY related information

35, Any and all Diepartment pf Child and Faosily Services andior Child Protective Service
or eyuivalent depariment it another State {inclading complete records maintained by
Ay Hawail Dept, of Spciat Services), records material to the case 10 foclude any and ail
notes of eiseworkers or thetr agents or sssistants. This fncludes infornsation of any and
all refereats to therapists by snyone-at sny of the above mentioned agencies. This atso
includes any Feports prapared For Family Cowrtor any domgstic relations peaceudings,
related fo the issuesor witiwsses in the-vese,

and @ fotes of soeia) wrkiens br case worker, working, oo behalt of thieany state
vy including

ven, OF aly govertyaentl agency suporvising foster care.or any

12-1:!@:*3\! -ﬂ?«

4 the alleged vittim stops coaperating, the conitying ngeny ean witlidiw o dissvow Form LOE8H, but mast notify
{iie USCTR Vermont Sevvice Center i wrigng, Jdow 13

“Ed, af £
b ISCES suspects foaud 1n a1 vise petition, LISCIS may tequest Pather evidense from the pelitfoner and way.elso

rench i Ao the daw suibresment agency for furfer informatinn.” KL st 15 The HSCIS hos a dedicated fod

‘detection.nait salled the Fraud Vgtection s Nationsl Securdey unit Jg

SThe VAWA. visy aftows an alleged victim ® selfspotition for vefiel without 2 Taw enforoement centification. This
selict apphes equalty 1o e and witnen -and is afmil;_ii;h; 10 the abused spense or Forraer sponse of & V58, cliizen or
Fawhdl Permanent Resident, tie abused ohild of 8 1EE, eitbren or Lawiyd Permanent. Residend, or the abused parent of

A tLS, cittzen. , |
PEREP. allows 8 withess, defendant; coapérating sourey, sl imisediate fanlly atembees inte fie Unfted Siates tor up

i o year,. It 1.
13

wridant, tmpeach. s prosecution witness, or mitigate the Défendail’s possible

;
;
;
H
H
i

the Hawait Dept. of Homan Services, and inelading
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any: a]is,y‘é wiolim or witness in the-case, even if
Ary Dasis, i sl informiation on all referrals 1o any
;ug :s,mans; psjmimlumt&, paychigirists, social workérs or other dieste) health
workers ot hcahh eare providers-wid and afl notes of any contisel prov idery ter
sl ingtiution.

mh& v Em ﬂ 4 arvangemeni jmde fm‘-‘

37, Any and wll reeords and notes of any mental heathworkers who bave had contact with
the a0y parly o withess to the events in this sse. This includes wiy records refleeting
the mental s.!qui‘m,mtwc abilities of any witness that is relevant to hisher competoney

R
a8 jowitness.”

38. Any andh-al) notes and records of pertaining to the medical higtory and weatment of the
deodent, Kinvden Diigano, amd hig mﬁhmﬁ, Javden and Kiaysen Quiisano, inchading,
bt ot inmtmi toy, sy physical exams,. mmgmg, arother testing conducted upan those
individuals or in' conpettion with ity cose. This jnclades nny medicsl imaging,
phintographs, videos, mlpmmpe:, recondings or ather medicat testing, any Jab oc
foxieology reports dupe i i ,]um,tmn with suth exam.  This ineludies ol documents
Fecording wiiat physical svidence was taken i the-cise, where it was stored, and any
related chain of custody. dovuments.

V. CONCLUSION

“Based upon- the ﬁ:ﬂﬁ&g@ing*; aii}ﬁﬁftffl;&‘kﬁ'ﬂ{}ﬁﬁ%ﬁiﬂ(} Tegquests ih;it this Honorable Court
dy

PLE B L Aot

IATED s \jﬂi‘vﬂw of May, 2014,

{ L.’\Rh {‘(}{?\‘ I ¥ FUBLIC DEFPENDER CLARK COUNTY PUBLIC DEFENDER
e LA f
By ( \\{ AN _ By, bl f( WAL
CNARGYM T CH, #5416 NORMAY I{RL; Y, #3793
]_);}j:ui} }_)u_:}_}l;‘_ eff ﬁ;i&;ﬁr I)eputy Puixhc Defender

By ddd ftion lofe auiimnsy ouklined. alove; H such. fmime!m nive sgeing the alleged vitins alter belng referved }&y H
State or Cmnrd:. ageney of wotker, of are patd By victim witness or tiough wid egpeciflly due to stutis 25 2 “wigin®

| then. there is oy peavidespatical privilege se th information is befng sought witl the prrpose o divelose 1o tinﬁi
- parties. Further; undey gehesat distavery mmupies‘ anyihing disetosed tiat bears onthe tfe(hhmry of the wilness, on

fhe credibility of wny other witsess or disy evidence, hat suggess it the defendam. did not condt the orime; tha
someone. else mpy Beve perpetrated thie crime, oranything else sehevait to discovery, then suchi information st be
disclosed wider case byw gited-iy this biief.
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NOTICE, OF MOTION
TO:  CLARK COUNTY DISTRICT ATTORNEY, Attomey for Plaintifl:
| YOU WILL PLEASE TAKE NOTICE that the Public Defender’s Office will bring the
above and foregoing Motion on for hearing beforc the Covrt on the 3 day of June, 2014, at 9:30

a.m., in District Court Department XX,

DATED this_\A day of May, 2014,

PHILIP ). KOUN
CLARK COUNTY PUBLIC DEFENDER

w W Co s

NANCY M, LEMCKEF5416 7+
Deputy Public Defender '

CERTIFICATE OF ELECTRONIC SERVICE
T hereby certify that service of MOTION TO COMPEL PRODUCTION OF

DISCOVERY, was made this 21st day of May, 2014, by Electronic Filing to:

CLARK COUNTY DISTRICT ATTORNEY’S OFFICT,
Motionsiidclakeountyda.com

MICHAEL STAUDAHER, Chief Deputy District Attorney
E-Mail: michacl standaher@elarkcountyda.com

S. Ruano
Secretary for the Public Defender’s Office
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Electronically Filed
05/23/2014 03:13:20 PM

OPPM i+ Bbrtn—
STEVEN B. WOLFSON

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

MICHAEL V. STAUDAHER

Chief Deputy District Attorney

Nevada Bar #008273

200 Lewis Avenue

Las Vegas, Nevada §9155-2212

QOZ) 671-2500 :

ttorney for Plaintiff |
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )

Plaintiff, CASENO: (C-13-294266-1

vs- | DEPTNO:  XXI

gﬁ %‘Ig?;rgfo QUISANO,

Defendant.

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO COMPEL DISCOVERY

DATE OF HEARING: 6/3/14
TIME OF HEARING: 9:30 A.M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, District Attorney,
through MICHAEL V. STAUDAHER, Chief Deputy District Attorney, and hereby submits

the attached Points and Authorities in Opposition to Defendant's Motion to Compel Discovery.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Couut,

i
i
i
f
it
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POINTS AND AUTHORITIES
LEGAL ARGUMENT

The State agrees with defense counsel that the State has an affirmative duty to provide
any exculpatory information that the State possesses Or COMES to poss'ess during the course of
its crimina)] prosecution. The State does not agree, however, that it is under any affirmative
obligation to root out or otherwise seck discovery of information that defense counsel hopes
might in some way aid in the representation of his client.

The current discovery motion before the Court is extremely overbroad and makes
requests for many items which Defendant knows are not at issue in the present case. For
example, “evidence of sexual misconduct and prior sexual knowledge.” There has been no
allegation or charge related to any sexual misconduct in the instant matter. The fact that an
entire section of Defendant’s discovery motion is directed at this subject makes it clear that
that the motion is simply a boilerplate request and is not specific to any defined or legitimate
area of discovery under NRS 174.235. Additionally, Defendant in his motion requests items
such as U-visa information pertaining to any victim in the case. The fact that such a request
is made in the instant motion where the only witness victim was killed and was three years old
at the time further shows that Defendant is not making a legitimate discovery request.

It is the position of the Clark County District Attorney to permit discovery and
inspection of any relevant material pursuant to NRS 174.235 et. seq., and.any exculpatory

material under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963). To the extent that

Defendant’s request for discovery exceeds the statutory and legal requirements outlined in
Brady, the State objects to the defense’s motion for discovery.

The Rule of Brady, which requires the State to disclose to the defendant any
exculpatory evidence, is founded on the constitutional requirement for a fair trial. Brady is
not a rule of discovery, however. In construing Brady the Court, in Weatherford v. Bursy, 429
U.8. 545 (1977), held that “[t]here is no general constitutional right to discovery ina criminal
case, and Brady did not create one . . . the due process clause has little to say regarding the

amount of discovery which the parties must be afforded.” 1d.
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Under Brady, and its progeny, the defense cannot require that the prosecution conduct
further investigation to uncover purported exculpatory evidence that it does not possess. The
defendant is not entitled to all evidence known or believed to exist which may or may not be
favorable to the accused, or which pertains to the credibility of the prosecution’s case. In U.S.
v. Gardner, 611 F.2d 770 (9" Cir. 1980), the court stated that the prosecution . . .

does not have a constitutional duty 10 disclose every bit of
information that might affect the jury’s decision; it need only
disclose information favorable to the defense that meets the
appropriate standard of materiality.

611 F.2d at 774-775 (internal citations omitted; See also U.S. V. Qukumolachan, 610 F.2d 685,

687 (9 Cir. 1980} (prosecution not required to create exculpatory material). Under federal
law, Brady does not create any pretrial discovery privileges not contained in the Federal Rules
of Criminal Procedure (which served as the model fof Nevada law). U.S. v. Flores, 112 Cal
Rptr. 540 F.2d 432, 438 (9% Cir. 1980).

A. The State is not Required to Perform Investigations at the Request of the
Defense

Kyles, requires that the State “has a duty to learn of any favorable evidence known to
the others acting on the government’s behalf in the case.” Kyles V. Whitley, 514 U.S. at 437,

(emphasis added). The Court did not, however, require the State to actively learn of possible
evidence known to those acting outside the government.

Additionally, Brady does not require the State to disclose evidence which is available
to a defendant from other sources through a diligent investigation by the defense. Stockton v.

Murry, 41 F.3d 920, 927 (4% Cir. 1994); accord U.S.v. Davis, 787 F.2d 1501 (11 Cir. 1986).

While the State will gladly comply with legally required discovery obligations pursuant to
statute and Brady, the State is not obligated to indulge the defendant’s request for the State t0
investigate for the defense.

In the instant case, the defense has asked for all exculpatory evidence in this case, as
well as all evidence relevant to the guilt or innocence of the defendant. The defense has been

provided access to the entirety of the evidence in the State’s possession and the State has both
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recently and previously offered to facilitate the defense access to the vault where any

remaining evidence has been impounded, as well as the files contained at the Las Vegas

Metropolitan Police Department (LVMPD). The State also has repeatedly invited defense

counsel to come to the State’s office and review the discovery in this matter.

To the extent, therefore, that the defense is using its discovery motion as a method to

attempt to force the State to conduct any investigation on the behalf of the defendant the State

objects. The defense bas an investigator at their disposal and can seek out whatever

information they deem important. As such, the Court should deny the defense motion.

Again, to insure that defense counsel has full access to the available discovery,
the State formally invites the defense to review the State’s case file in the instant

matter. This invitation is ongoing and is intended to make all discovery in the
State’s possession available and accessible to the defense, In addition, the State,

at the request of the defense, will facilitate a review of the case file information
housed at the Las Vegas Metropolitan Police Department (LVMPD) under event
4060821-3209, as well as access to all evidence at the evidence vanlt which has
been impounded under event #130606-3235. It is the desire of the State to
provide the defense with full access to all discovery in the actual or constructive
possession of the State. That access has been and currently is available now.

The State acknowledges that its discovery obligations are confinuing and the

State will make all subsequent discovery received, if any, available to the defense

in compliance with the r uirements of NRS 174.235, as well as Brady v.
3197%5.

Maryland, 373 U.S. 83 (1963) and Giglio v. United States, 405 U.S. 150

The State also again takes this o ortunity to formally request reciprocal
discovery Irom ihe defense and for tEe defense to provide ﬁme&g access to any

discovery that It intends to use at trial.

B. To the Extent that the Defense Motion Exceeds or Brodens the Re
of NRS 174.235, the State Objects and Respectfully Requests that t
Motion be Denied ,

NRS 174.235 states that: _

1. Except as otherwise provided in NRS 174.233 to 174.293,
inclusive, at the request of a defendant, the prosecut'm% attorneﬁ
shall permit the defendant to inspect and to copy or photograp

any

(ﬁ) Whitten or recorded statements or confessions made by
the defendant, or any written or recorded statements made by a
witness the prosecuting attorney intends to call during the case in
chief of the State, or copies thereof, within the possession, custody
or control of the State, the existence of which is known, or by the

exercise of due diligence may become known, to the prosecuting
attorney, :

nirements

e Defense
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(b) . Results or reports of hysical or mental examinations,
scientific tests or scienilfic experiments made In connection with
the particular case, or copies thereof, within _the possession
custody or control of the State, the existence ol which 15 Knowi,
ot by f%e exercise of due diligence may become known, to the
prosecuting attorney; and

(c) Books, papers, documents, tangible objects, or copies
thereof, which the grosecuting attorney intends to introduce during

the case in chief of the State and which are within the possession,
custody or control of the State, the existence of which is known,

or by the exercise of due diligence may become known, to the
prosecuting attorney.

2. The defendant is not entitled, pursuant to the provisions of
this section, to the discovery or inspection of:

(2) An internal report, document or memorandum that is
pregared_by or on behalf of the prosecuting attorney in connection
with the investigation or prosecution of the case.

A statement, rff{port, book, paper, document, tangible object
or any other type of item or information that is privileged or
protected from disclosure or inspection pursuant to the
Constitution or laws of this state o the Constitution of the United
States.

3. The provisions of this section are not intended to affect any
obligation ~placed upon the rosecuting attorney by the
Constitution of this state or the Constitution of the United States

to disclose exculpatory evidence to the defendant.
(Bmphasis Added) '

Defendant, in his motion, specifically- requests that the State produce any oral
statements of the defendant or of any State witnesses including those in for which Defendant
may be vicariously liable. This request would seem to include any oral statement which may
also be obtained during pretrial conferences. Defendant further requests documentation and
disclosure of any interactions with outside agencies, such as child protective services or other
family services agency, and also requests that the State provide documentation and disclosure
of any oral communications between any witness and any said outside agency(s). Such a
request far exceeds the State’s discovery obligations outlined in NRS 174.235, and does not
comport with Nevada law. Defendant has not cited to any statute or case which would provide

authority for his request for said oral statements. As such, said request should be denied.

i

821




ot

(O~ R - R - Y o

MNNNNNNMN#—!H&—-HP—AF—H#H#
ooﬂONM&wNv—-O\Doo-—chm.an.—-c

Defendant further requests that the State provide Defendant with privileged or
confidential information, including any juvenile records, mental health records, school records
and child protective services records pertaining to any State witness. Again, beyond the fact
that such a re.quest far exceeds the statutory requirements under NRS 174.235, such a request
also violates the privacy rights of said individuals and the relevant statutes that would protect
against the release of said information if it existed. In addition, the State does not possess such
information pertaining to any State witness and does not have access to said information.

Again, Defendant has not provided any authority to support such a broad discovery
request and therefore, the current discovery motion violates current law under NRS 174.235
and should be denied.

C. A Witness or Victim’s Criminal Background is not Relevant or Material to the
Defense of the Accused

Although a witnesses’ criminal record may be material under some circumstances, itis

not always relevant. Hill v. Superior Court, 1 12 Cal Rptr. 257, 518 P.2d 1353 (1974). In Hill

the defense sought production of a witness’s felony conviction record. Because the witness
was the only eyewitness other than the defendants, and the corroboration of his report was not
strong, the court found the requisite materiality and granted the defense motion, However, the
court concluded, “[w]e do not hold that good cause exists in every case in which a defendant
charged with a felony seeks discovery of any felony convictions any “rap sheet” of prosecution
witnesses.” Id. at 1358.

In the present case, Defendant has requested that the State perform a National Crime
Information Center (NCIC) inquiry on all possible State witnesses and to provide that inquiry
to the Defendant. The State has not run an NCIC inquiry on all witnesses, nor does it plan to
do so in this matter. The State has no legitimate reason to make such an inquiry and
strenuously objects to defense requests that the State provide this information.

Although Defendant liberally touts Brady v. Maryland, 373 U.S. 83 (1963) as the basis

for his NCIC request, the defense has failed to establish that the requested NCIC information
falls within the scope of Brady, that is, that it might in some way be exculpatory or that it

6
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might somehow constitute impeachment evidence. Moreover, Defendant has not shown how
such information might be "material." In other words, the defense has failed to show that the
lack of any State witnesses’ NCIC information will somehow result in an unfair trial or will
produce a verdict that is not worthy of confidence. See Kyles v. Whitley, 514 U.S. 419, 434
(1995). '

The Supreme Court has sta.ted that information is considered material if there is a
"reasonable probability that, had the evidence been disclosed to the defense, the result of the
proceeding would have been different.” U.S. v. Bagley, 473 U.S. 667, 682 (1985). The

Supreme Court defined reasonable probability as probability sufficient to "undermine

confidence in the outcome" of the trial. Id. In addition, the Court in Bagley, stated that
"[ijmpeachment evidence . . . as well as exculpatory evidence, falls within the Brady rule." Id.
at 675. The Court defined impeachment evidence as "evidence favorable to an accused . .. 50
that, if disclosed and used effectively, it may make the difference between conviction and
acquittal.” Id. (internal quotes omitted).

In the present case, Defendant has failed to articulate even an arguable use of the

witnesses” NCIC information that would comport with the requirements as outlined by the

Supreme Court in Brady, Kyles and Bagley. Defendant is simply looking for any information

that he can use to cloud the facts of the case at bar and 1o cast aspersions on those witnesses.

D. The Defense has not Established the Materiality or Exculpatory Nature of the
Evidence it Seeks

The defense has not identified, much less established the materiality or exculpatory
nature of any of the evidence that it seeks. As such, this Court should not conclude that the
purported evidence falls within the ambit of Brady.

As noted by the language of NRS 174.245, the defense must satisfy two requirements
before non-exculpatory criminal records of prosecution witnesses or documents or papers must
be produced. First, the defense must show that such records may be material to the preparation

of his defense. Second, he must show the request for such discovery is reasonable.

/I
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While the defense lays out what Brady and its progeny require, it does not apply the
requirements to the facts of the instant matter. The defense simply leaves this burden it up to
this Court and the State. The defense, without basis in the record, seems to hold to the position
that the State is out of compliance with the statute and Brady if it does not provide the results
of NCIC inquiries of all witnesses to the defense. As the defense has not alleged how such
material would be exculpatory, the State has no framework upon which to respond on that
issue.

Furthermore, Defendant’s motion lacks an allegation that his request for discovery is
reasonable — the second element required by NRS 174.245. The Defendant’s bare assertion
that impeachment information might be contained in the victim’s NCIC report is not sufficient
under the circumstances of thié case.

Tn U.S. v. Flores, 540 F.2d 432 (9" Cir. 1976), prior to trial defendants moved fo compel
the government to disclose the criminal histories of informant-witnesses claiming that the
information sought was needed for impeachment purposes. Similarly, the defense in the
instant matter seeks criminal background information concerning the victim. In both Flores
and the instant matter, the defense made claims that the criminal background information was
needed to impeach the credibility of the witness, In Flores, the Ninth Circuit affirmed the trial
court’s denial of that motion by holding that the defendant had made no showing of
reasonableness. The court stated, “ftfheir request was tantamount to asking the government
to fish through public records and collate information which was equally avatlable to the
defense.” 1d. at 437 (emphasis added).

In the present case, similarly, Defendant essentially is requesting an NCIC inquiry on
the witnesses and victims for the State. As in Flores, such a shotgun request is inherently
unreasonable as fhe State cannot be expected to go on a fishing expedition by providing the

victim’s NCIC resulis which contains far more than the victim’s criminal background. The

defense investigators can explore this information themselves, but the defense cannot require

the State to investigate and discover that information.

/4




(U= T - R B« Y YT T R

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Because the evidence Defendant requests is not material or exculpatory, discovery is
not mandated under Brady. The defense request is, therefore, inherently unreasonable and this
Court should reject it. The Defendant is merely on a fishing expedition and is attempting to
use the mandates of Brady as a tool for discovery. This approach is improper and wastes both

the State’s and the Court’s limited resources. As such, Defendant’s motion should be denied.

E. The State Is Prohibited From Providing Information Contained In NCIC
Reports To Anyone Other Than Legitimate Law Enforcement Personnel

Pursuant to 28 C.F.R. §20.33(b) as codified under 28 U.S.C.A. §.534 (2002), criminal

history information may only be disseminated to law enforcement agencies, those hired by

law enforcement agencies and to those who have entered into signed agreements for the

specific and authorized use of criminal background information. Pursuant to 28 CF.R. §20.25,

Anv agencv or individual violating suhnart B of these regulations
shall he subiect to a civil nenaltv not to exceed $10.000 for a
violation nccurring before Sentemhber 29. 1999. and not to exceed
$11,000 for a violation occurring on after September 29, 1999,

In addition, pursuant to 28 C.F.R. §20.38,

Access to systems managed or maintained bv the FRIis subiect to
cancellation in regard to anv agency or entity that fails to comply
with the provisions of subpart C of this part.

If the State is forced to disseminate such information to the defense in this matter, the

| State and/or the individual who actually provides the NCIC information runs the risk of civil .

penalties and loss of future aceess 1o the NCIC system. In addition, the Multi-System Guide

4 (MSG4) published by the Las Vegas Metropolitan Police Department (LVMPD) states that
“{d]ata stored in each of our criminal justice systems . . . must be protected to ensure correct,
legal and efficient dissemination and use” P. 21. The MSG4 further states that
“[d]issemination of CHI [Criminal History Information] that does not belong to the LVMPD
or is obtained through NCIC, NCJIS or NLETS is prohibited.” Id..

As a user of the National Crime Information Center (NCIC) database, the State is

prohibited from disseminating criminal history information to non-ctiminal justice agencies

* as defined by Title 28 Code of Federal Regulations (CFR)§ 20.3, which describes a criminal

9
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justice agency as: (1) Courts; and (2) a government agcncy or any subunit thereof which

performs the administration of criminal justice pursuant to a statute or executive order, and

which allocates a substantial part of its annual budget to the administration of criminal justice.

Unless specifically authorized by federal law, access to the NCIC/III for non-criminal justice

purposes is prohibited.

A 1989 United States Supreme Court case looked at this issue from the standpoint of

an invasion of privacy and ruled accordingly:

Accordingly, we hold as a categorical matter that a third party's
request for Jaw enforcement records or information about a private
citizen can reasonably be expected to invade that citizen's privacy,
and that when the request seeks no "official information” about a
Government agency, but merely records that the Government
happens to be storing, the invasion of privacy is "unwarranted."

United States Department of Justice v. the Reporters Committee for Freedom of the Press, 109
S.Ct. 1468, 1485 (1989). |

Criminal defense attormeys, public or private, are not within the definition of “criminal
justice agency,” nor is the criminal defense function considered a “criminal justice purpose.”
Therefore, Defendant is not entitled to the criminal history information he seeks.

F. NCIC Policy of the District Attorney’s Office as of 6/11/08

If the District Attorey runs an NCIC inquiry on a witness and that NCIC inquiry is in
our file, the FBI has NO policy prohibiting us from disclosing that NCIC inquiry. If, on the
other hand, we have not run the NCIC repott already, it is a violation of FBI regulations to run
it on request of defense counsel, or court order,

In short, if we already have it, we make the call--pursuant to our obligations under
Brady and Giglio--whether or not to divulge any information contained in the NCIC report. If
we don't have the NCIC report in our file, the defense has to follow FRI-outlined procedures
to get it.

Defense must obtain an order from the judge directed to the FBI requested describing

specifically what they need. The FBI then reviews the judge's order and almost always

10
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complies with it, but the FBI sends the NCIC report to the judge, who then reviews the
information and decides on its admissibility before turning anything over to the defense.

G. Reciprocal Discovery Request by the State
NRS 174.234 states in pertinent part that:

2. Ifthe defendant will be tried for one or more offenses that
are punishable as a gross misdemeanor of felony and a witness that
a party intends to call during the case in chief of the State or during
the case in chief of the defendant is expected to offer te_stimon{ as
an expert witness, the party who intends to call that witness shall
file and serve upon the opposing party, not less than 21 days before
trial or at such other time as the court directs, a wriiten notice

“containing: '

a) A brief statement regarding the subject matter on
which the expert  witness is expected t0 testify and the
substance of the testimony;

g (b)  Acopyofthe curriculum vitae of the expert witness;
an
(c) A copy of all reports made by or at the direction
* of the expert witness, :

3. After complying with the provisions of subsections 1 and

2, each party has a continuing duty to file and serve upon the

opposin par%:/

(g) ritten notice of the names and last known
addresses of any additional witnesses that the party intends to call
during the case in chief of the State or during the case in chief of
ihe defendant. A party shall file and serve written notice pursuant
to this paragraph as soon as practicable after the party determines
that the party intends to call an additional witness during the case
in chief of the State or during the case in chief of the efendant.
The court shall prohibit an additional witness from testifying if the
court determines that the party acted in bad faith by not including

the witness on the written notice required pursuant to subsection

(b) Any information relating to an expert witness
that is reciuired to be disclosed pursuant to subsection 2. A
party shall provide information pursuant te this paragraph as
soon as practicable after the party obtains that information.
The court shall prohibit the party from intreducing that
information in evidence or shall prohibit the expert witness
| from testifying if the court determines that the party acted in
bad faith by not timely disclosing that information pursuant

to subsection 2.
(emphasis added)

Defendant has noticed two expert witnesses in this matter and the filed expert witness
disclosure references testing that was performed by one or both witnesses. On May 23, 2014,

the State specifically requested copies of all reports, tests, videos, photographs or any other

11
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items prepared by or produced from either of the noticed witnesses. The State renewed that
request on May 23, 2014. The State has yet to receive any responsive items from the defense.

The State formally requests said information pertaining to any defense experts,

CONCLUSION

The State respectfuily requests that the defense motion be denied in its entirety since
the State has consistently made discovery available thronghout this case and has provided full
access to the. State’s files, the vault and the case file of the Las Vegas Metropolitan Police
Department. However, with respect (0 the speciﬁc inquiries outlined in the defense motion,
the State answers as follows:

1. All statements, regardless of whether the statements .. ..

See ROC dated October 7, 2013 - The State previously provided discovery
to the defense responsive to this request and has not obtained any new witness
statements or other discovery since the last production of discovery in this matter,
however, the State invites defense counsel to review the State’s case information
to insure that they have all written or recorded statements, as well as all other
discovery available at the present time.

To the extent that this discovery request exceeds the requirements imposed
upon the State by NRS 174,235, the State objects to this discovery request. NRS
174.235 does not impose upon the State the obligation to search out or otherwise

disclose any possible statements made which were not written or recorded.

2. Any and all statements of any/all potential witnesses. . . .
Same response as request #1.
3. Request, results and/or reports. . . .
See ROC dated October 7, 2013 - The State previously provided discovery
to the defense responsive to this request and has not obtained any new witness

statements or other discovery since the last production of discovery in this matter,
12
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however, the State invites defense counsel to review the State’s case information
to insure t_hat they have all written or recorded statements, as well as all other
discovery available at the present time.

To the extent that this discovery request exceeds the requirements imposed
upon the State by NRS 174,235, the State objects to this discovery request. With
respect to the specific request for rough notes, raw data and backup files, etc. from
the Las Vegas Metropolitan. Police Department Crime Laboratory or other
outside agencies, the defense is fully able to independently subpeena said
documents and should seek out any and all such discovery which they desire, if it

exists, which was not previously obtained by and produced by the State.

. Access to and preservation. . .\

Same response as request #3.

. Any and all intercepted electronic. . ..

See ROC dated October 7, 2013 - The State previously provided discovery
to tﬁe defense responsive to this request and has not obtained any new witness
statements or other discovery since the last production of discovery in this matter,
however, the State invites defense counsel to review the State’s case information
to insure that they have all written or recorded statements, as wéll as all other
discovery available at the present time. |

To the extent that this discovery request exceeds the requirements imposed
upon the State by NRS 174.235, the State objects to this discovery request. With
respect to the specific request for discovery pertaining to federal authorities or
other outside agencies, the defense is fully able to independently subpoena said
documents and should seek out any and all such discovery which they desire, if it

exists, which was not previously obtained by and produced by the State.

. Any and all data. . . .

Same response as request #5.

. Anyandall 911....

13
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See ROC dated October 7, 2013 - The State previously provided discovery
to the defense responsive to this request and has not obtained any new witness
statements or other discovery since the last production of discovery in this matter,
however, the State invites defense counsel to review the State’s case information
to insure that they have all written or recorded statements, as well as all other
discovery available at the present time.

To the extent that this discovery request exceeds the requirements imposed
upon the State by NRS 174.235, the State objects to this discovery request, With
respect to the specific request for 911, 311 or other discovery available from Las
Vegas Metropolitan Police Department Dispatch, the defense is fully able to
independently subpoena said records and should seek out any and all such
discovery which they desire, if it exists, which was not previously obtained by and

produced by the State.

. Any and all information which shows that the defendant did not commit. . ..

The State is unaware of any said evidence, however, the State would refer
the defense to the previously disclosed evidence to make their own independent
determination. See ROC dated October 7, 2013 - The State previously provided
discovery to the defense'responsive to this request and has not obtained any new
witness statements or other discovery since the last production of discovery in this
matter, however, the State invites defense counsel to review the State’s case
information to insure that they have all written or recorded statements, as well as

all other discovery available at the present time.

9. All statements of identification. . ..

Same response as request #38.

10. All relevant reports. . . .

The State is unaware of any reports of destruction of evidence, however, the

State refers the defense to the ROC dated October 7, 2013 - The State previously

14
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provided discovery to the defense responsive to this request and has not obtained

any new witness statements or other discovery since the last production of

discovery in this matter, however, the State invites defense counsel to review the

State’s case information to insure that they have all wriften or recorded
statements, as well as all other discovery available at the present time.

With respect to any chain of custody issues, the State is unaware of any such

. issues. The State has, however, invited the defense to review the evidence

contained at the evidence vault to make their own determination.

11. Any documents used to prepare State’s witnesses. . . .

See ROC dated October 7, 2013 - The State previously provided discovery
to the defense responsive to this request and has not obtained any new witness
statements or other discovery since the last production of discovery in this matter,
however, the State invites defense counsel to review the State’s case information
to insure that they have all written or recorded statements, as well as all other
discovery available at the present time.

12. All updated witness contact. . ..

The State is aware of its continuing discovery obligations and has recently
filed updated and supplemental expert and lay witness notices in this case with the
most current contact information that the State possesses. If there are any specific
tisted witnesses which the defense is having difficulty locating, the State will

endeavor to aid the defense in obtaining additional contact information for said

witnesses.

13. Any and all records of the L.as Vegas Metropolitan. . . .

See ROC dated October 7, 2013 - The State previously provided discovery
to the defense responsive to this request and has not obtained any new witness
statements or other discovery since the last production of discovery in this matter,
however, the State invites defense counsel to review the State’s case information

to insure that they have all written or recorded statements, as well as all other

15
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discovery available at the present fime.

The State has repeatedly offered to facilitate a review of the Las Vegas
Metropolitan Police Department case file which may have additional material
responsive to this request. The State and the defense are currently in the process
of arranging a time for said file review., |

14. Any and all information obtained by the use of confidential informants. . ..

At the present time, the State is unaware of the use of any confidential
informants in the instant case and is not in possession of any discovery that is
responsive to this request.

15. Disclosure of any and all compensation. . .

The State may have provided a witness fee of $25.00, mileage and/or
transportation expenses to witnesses who testified at the preliminary hearing,
Other than possibly the witness fee and transportation expenses described above,
the State has not provided any compensation to or entered into any cooperation
agreement with any State witness at the present time. The State is aware of this
request by the defense and will supplement this response if necessary as the case
progresses.

The State has nﬁt provided any favorable treatment, benefit or leniency to
any witness in the instant matter. The State is not aware of any U-Visas that
may have been issued related fo this case, In fact, the State has not listed any
non-US citizens in its witness notices. |

16. Disclosure of any and all statements. .
Redundant request, same response as #1 and #2.

17. Any and all impeachment information located in the personnel ﬁles

The State objects to this discovery request as being overbroad, lacking
materiality and requesting discovery not available to the State. The State,
however, will make a request from the investigative agency in the instant matter

for any materials which may be disclosed under Brady pertaining to any law

i6

83z




O oo ~a n o b W N

o o e O N R R R e e
wqmmhuwwoomqmazaﬁ:g

enforcement officer whom the State jntends to call as a witness at t:_'ial.

18, Criminal history information. . . .

The State objects to this discovery request as being overbroad, lacking
materiality and requesting discovery that the State cannot legitimately obtain
and tarn over to the defense. See Motion Response C-F supra.

19, Whether the alleged victim(s). . ..

The State objects to this discovery request as being irrelevant, overbroad,
lacking materiality. As stated before, the State is not aware of any U-Visas that
may have been issued related to this case. In fact, the State has not listed any
pon-US citizens in its witness notices. Furthermore, the victim in this case is
dead and was only three and a half years old. No U-Visa was issued to the
victim.

20. Whether the alleged victim. . ..

Same response as #19.

21. All USCIS Form(s). . -

Same response as #19.

22, All USCIS Form(s), [-918. Supplement B. . . .

Same response as #19.

23, The law enforcement. . . .
Same response as #19.
24, Whether an individual. . ..
Same response as #19.
25. Whether a certifying. . . .
Same response as #19.
26. Any evidence submitted. . . .
Same response as #19.
27. Whether the USCIS. . ..

Same response as #19.

17
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28, Whether the USCIS has found. . . .
Same response as #19,
29, Whether the certifying agency. . . .

Same response as #19.

30. Whether the certifying agency has notified. . . .

Same response as #19.
31, Whether the USCIS. . ..

Same response as #19.
32. Whether the alleged victim. . . .

Same response as #19.
33. Whether any witness. . ..

Same response as #19,
34.Finally, the Defendant. . . .

Same response as #19. In addition, the State objects to this request. It is

not the State’s responsibility to perform investigations or inquiries on behalf of

the defense.
35, Any and all Department of Child. .. .

See ROC dated October 7, 2013 - The State previously provided all Child
Protective Services (CPS) discovery it has in its possession to the defense
responsive to this request and has not obtained any additional CPS discovery,
however, the State invites defense counsel to review the State’s case information
to insure that they have all CPS records in the State’s possession.

Furthermore, the State objects to this request. The State is not the holder
of records for any State CPS division, therefore, the defense must utilize their own

resources, including req!iesting Court orders, to obtain any additional CPS

records that they may desire.
36. Any and all notes. . ..

Same response as #35.

18
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37.Any and all records. . . .

See ROC dated October 7, 2013 - The State previously provided all records
it has in its possession to the defense responsive to this request and has not
obtained any additional discovery, however, the State invites defense counsel to
review the State’s case information to insure that they have all such records in the
State’s possession. |

Furthermore, the State objects to this request. The State is not the holder
of specific records of mental health workers, therefore, the defense must utilize
their own resources, including requesting Court orders, to obtain any additional
mental health records that they may desire.

38. Any and all notes. . ..

See ROC dated October 7,2013 - The State previously provided all records
it has in its possession to the defense responsive to this request and has not |
obtained any additional discovery, however, the State invites defense counsel to
review the State’s case information to insure that they have all such records in the
State’s possession.

Furthermore, the State objects to this request. The State is not the holder
of specific medical records, therefore, the defense must utilize their own resources,

including requesting Court orders, to obtain any additional medical records that

they may desire.

DATED this 22 ay of May, 2014.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY )
"MICHAEL V/$TAUDAHER
Chief Deputy District Attorney
Nevada Bar #008273
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CERTIFICATE OF FACSIMILE TRANSMISSION &/OR | ELECTRONIC MAIL

I hereby certify that service of STATE'S OPPOSITION TO DEFE ANT'S MOTION
rO COMPEL PRODUCTION OF DISCOVERY, was made this iﬂy of MAY, 2014,
hy Facsimile Transmission &/or email to:

NANCY M. LEMCKE, ESQ.
E-mail Address: LemckeNL(’a)clarkcountvnv gov

NORMAN J. REED
E-mail Address: REEDNIJ@clarkcountyny.gov

pdclerk@clarkcoung[nv.gov

FAX #702-455-5112

bl latser=>
obertson
ecretary for the District Attorney's Office

13F09094X/jr/MVU
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GLERK OF THE COURT

" ' : . Electronically Filed

BLICDEFENDER

‘ l eet " Saifte 236
;N \s”hd& &91 53

Atiﬁrm’ys lur !3Lf£‘ilﬂflm
HSTRICTY CGOURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plainiifl, CARENQ. €:13294246-1
DIEPT: NQ, XX] |

RATE: Jing 3,201 4
FIME: 9308

¥,
JONATHAN QUISANG,

)
)
)
]
|
Diefeindait, g

MOTION IO STRIKE JURY YENIRE BASED GPON THE

AUTOMATIC EXCLUSIORN OF CONVICTED FELONS

COMES NOW, the Delendant, JONATHAN QUISANG, by and throngh. NANCY ‘M.
TEMOKER and NORMAN REED; Deputy Publie Defenders, and heveby moves to m’.rika,ilae' jury
venire bigoanse the C}ark-(ﬁmmty Jury Comnaissioner anlematically excludes convicted felons that
" “may be eligible 1o sit i jury service.
| Tiis Motici is -'tﬁ*idr:' and hhsed et ol this paper and pleadings on file hevein and oy
sagumentat the time set for lmars% jlw; Motici.
| DATED this 5" & m of ¥ay, 2014,

PHILIRS. KOHUN - PHILIPLKOHN o
CLARK COUNTY § vaz.;c* DEEENDER CLARK COUNTY PUBLIC DEFENDER

Dcpuiy E’uhiw I} .imﬁer )
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il requests tiat this Honorable Court conchit an evidentiney edring on thiy issue snd divest the Jury

i| Commissioner to contply with the statutory provisions outhined above,

Currently, the Clark- Connty Jory Comintssiorer simarily g awsy ex-felong supmmpned
far jury duty. While some ex-felons are, indeed, incligibieto skrve, others ve ot
NRS 213.185 provides, in relevant part, as follows:

I. Except as otherwise provided in subsection 2, & porson who reeeives s
Bonorable discharge from pavole gursuant to NRS 213.154:... () Six yoaes sfter
the-date of Bis of her honorable dischasge Trom pacdle, iy resfored e right 1w :
serve av g uror Inaerimingl action. | |

The qﬁlf};ﬂ-:'a:gsfﬁptiun'j:n-—f'i;mm:dﬁiam ‘restoration after the requisite-shx years from dischanze i for

category AR B Folonits-—sirions or vielent erimel. NRS 213.1352).

A similar statute extsts Tor henorable dischargs From probation; NRS 1764850 movides:

1. A pecson whoo () Has fulfilled the conditions of probation for the eitire period

thereof; (W) Fs recomnrended for emlier discharge by the Diviston; or (¢} has
dembnistrated . fitness for honorable dischatge but, beonase of eeonomie hardship,
verificd by the Division, has been wiable to make restitution a3 orderetl by the
coiiet, may be granted an honorable discharge frons mrobation by order of the cowt,
2. Bxeeplas otherwise provided in subseotion 4, a person who has been fonerably
dinchurged fromi probation: {d) Six yoars after the date of honorabledischarge fram

probation, i estored the right to serve s  juror i a orimial aution,

This statite also mokes an-exdeption for category A or B flouies, but - other fransnccesstil

completion of probation versys parle - s identicat,

“Fhe United States and Nevads Constitutions guaranies fhe vight foa fairand impacial fiwy

chosen feom:a faii cross«sestion of the.community. U8, CA. VE X1V Nev. Const. Art 1, See. 1

Att, 4, See, 8; See al so Yaylory, Louisiang, 419 VA 522 (1975). Bewummatily taming away ex-
“fetong withowt: A{ﬁi‘i’liﬂl@ﬂ;ﬁi‘g&i‘!ﬁigjl'l:i*’?ﬂ':—l -i*;ti*-’ﬁﬁ;{ﬁhi.ﬁi}*‘ inq#iw,.ﬂw Clark Connty Jury Com ssioner is
xtizing a seprent of the loal phpulation fram he jury venlre. This viokass the statutory
provistons cutlided above, 84 well as an aecused’s Tight 1o have ajury venire comprised of weross
soetion of the comimedtys USC.A. VE XIV: Nev. Const. At 1, See. Ty Art. 1, See. §; Seaalso,
Lavioey. Lovisians, 419 U8, 323 (1975), Thes, the Defendant, JONATHAN QUISANQ

respectiu [ty requésts that this Honorable Court shvke the st Jury venive. Mr. Quisano further

2
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‘Based-on the Tovegoing, the Defendant, JONATHAN QUISARNQ; respestfully roquasis it

B Couort that ex—f‘é!ans are not b@iﬂg ﬁgllﬁmalﬁy tupned away from jury servioe,
DATED this ¢ g;_m day of May, 2014,

PHILIP J, KOHN
CLARK COUNTY PUBLIC DEFENDER

J

: L / ) {E}(?

Nﬁ\N’LV W" ENECEN WS40
Dc'iemh.r

Departy Ptifzb

CNORMANI REEIRG795
Deputy Pubilic Defmijer

this Honorable Court-stiike fiw jusy venive until the Jury Cormissioner can dssure his Honorable
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NOTICE OF MOTION

TO: CLARK COUNTY DISTRICT ATTORNEY, Attomey for Plaintiff:
YOU WILL PLEASE TAKE NOTICE that the Public Defender’s Office will bring the
above and foregoing Motion on for hearing before the Court on the 3rd day of June, 2004, at 9:30
a.m., [nstrict Court Depariment XXT,
DATED (his __ day of May, 2014,

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDLR

CERTIFICATE, OF ELECTRONIC SERVICE
1 hereby certify thal service of MOTION TO STRIKE JURY VENIRE BASED

UPON THE AUTOMATIC EXCLUSION OF CONVICTED IFELONS, was made this 23rd day of
May, 2014, by Clectronic Filing to:
CLARK COUNTY DISTRICT ATTORNEY’S OFFICE

Motions@elarkcountyda.com

MICHAEL STAUDAHER, Chief Deputy District Attorney
E-Mail: nyichael ul’ludaherffi"clarkcountyda oI

8. erag‘
Secretary for the Public Defender’s Office
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13 IO, PUBLIC DEFENDER
Rk A BAR NG (J"rﬁﬁ
'N-'K?N‘("\"M LEMCER
Deputy Public: t)ﬁemlu
Nevada Baf No, 3416
MORMAN §, REED
Deputy Public Detonder
vade Bat Mo, 3793
309 South 3 Strect, Suite 226

ia 89155
Atorneys foridant

Electronically Filed
05/23/2014 03:40:43 PM
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CLERK OF THE COURT

DIRTRICT COURY
CLARK COUNTY, NEVADA

THE STATE OF NEVADRA, )
Phaiotif], %
JONATHAN QUISANG, );
Defendant. 3’

s,
St
ey

MOFION 1

pam
-ﬁ"
g
“_
"
'
!

CASE NO, €-13-204266-1
DEPT. ], KT

DATE: Jwne 3, 2014
FIME: 9:30-20m.

Ai’i&a!ﬁ TERSIMONY

COMES NOW, ithe Defandant, JONATHAN QUISANO, by aad th ough NANCY M,

u{pwi te&tmmm pgk

ropRE qualﬂmlmn by thie: ildd ol expeortiss. ihh
and pleadings on Hile ereinand f;n‘ai Arguanit 4t e tise st for hearisg Wiy Motion,

Tk M(‘“M* zmd \J(}RMA\J“ J REED, l}ﬁ;ml} Public Ticfenders, and hereby moves 1 exclude

rlaining {0 s iotigchaichl. foroes Recéssary 4 cnse eertpi njuces absent

Mfotion s nigde and trased upon & the papers

BATED k}n;ﬁﬁ@ day of May, 2014,

FHILIP L KOQHN
CLARK C DUNTY FU BLIC DEFE NOER

"NANEY W TINOKE, #5416
Depnly i’u,t_alﬁa [3;,1 endér

PHILIP.J, KOMN
CLARK COUNTY PUBLIC DEFENDER

* ok M T RER, iz
Deputy E“‘ui‘zht.fmi tider
L
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Ot Jueie B 2013, hree. yenr-old Kliyden Quisano died a8 the result of bt forse i to

e hend, T PHT p T4 Khiiyden lved swith his mother, Chuisting Rodrigues; hs: Tather,

g | Jomathan Quismno; his litthe brother; Khaysen, wd his ateral granduother, Lyan Rodriguss, §

PHT p. 233, O the morning of hune 6, Torathan lefl for work just before daws, in keeping, with

bis pisuat work schedule. T PHT p. 239-24, Cheistina woke Khaydon and Ehaysen around 630 |

PHT p, 240, Shefressed thom and drove'them to her grandparents® home, sfter which she drove

to work for her 8:30-5:00 it eardiovaseular specidlist's oifiee. 1 PHT p. 239241, As
typically happened, Chidstina’s grandparsnts: drove Khayilen sind Khayses hops after Jonathan
::;f.:n_ir_nfg:{i? hoie from wnrk soimetine i the afteracan, | BHT p. 21340, At approximately $:10

st eveninig; ay Christiog was driving home from work, shrereceived a phone-call from Sonathan. |

PHT s 24142, Totathm iold her 1o husery hoine. EPHTp 243, A fow minndes lator, Cheistina

ealted Joraithns, back and asked why he needed her-to hury home. 1 PHT p. 243, Jonuthan

| explained that Khayden foll off oF the back of tie coveh fnthe tle-flopred living vocun! mud hig s
beac, TPHT po 24344 261, Sonatian bold Clyisting that Khayden was adt apenifig Bis eyes and
was spitting up. ¥ PHT p. 244 256, Christing hung vp and eattel 911, TPHT p. 344

Rmergency personnel resporided and found Khaydes wnresponsive and tifeless. | PHT p, ;
155, Paramadics immediniely initiated ifo-saving measures, inchuling CPRAchest compressions. I

PUT p. 16364 17679, When asked whet happened to Ehﬁ}fdﬂn,- Jonathan {old peramedic

sy | Timothy Kline that Khatyden fell from a fiving wom chair onte the 4ile floor, 1 PHT p. 160481,
Notabby, the living room lowsed & love seat, two reeliner dhairs, and & three-seat cowh. T PHT p.
1| 237,245-46, Jomathan ‘shmitaily tekl ggmmedic- Patrick Buckhalter that Khayder foll backwards

SEE ol & chaiivraclings onte the flger 1 PHTp. 21012 Jormihan Jatir chuified. that he did not

ety vvitness v Tl thiat hionly sey Khayden jslayi oo top of te chaje when he fell. TPHT

P, 213 Las Vs Fire Depatment Coptainn Mickey Pedvrol alsy sisked fonsthin bow Khayden
sustidied his wiories, LEHT p 19293, Jougthan purportedly told Capt, Pedrol thal Both of his

- sons were playig on a har whey Khayden fell off, hitting his head on the floor. I PHT p. 193,

! onathun fater reiterated this veision af ovents to Christint yehen e touple drove to dhe hosgdtal, PHY p.o 3449,

3
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Notibly, whiy asked, Chrigting Rodrigues could niat identfy arsgilsing in i honss sppraximating
bt iior Was she feviers of anything to which Jomthan referrd s *hart othee thai @ barstool
Sogated i thirkiichen-aren, '{ PHT p. 257,
 Christina arived home 1o find parantedies siroady tending 1o Rbayden. T PHT p. 249,
Suspletous of Jonathmn's accounting of Khaydes's fnjury(ies) Caph Pedral alerted LVMPLY
officials, 1 PHT p. 190, Khayden was sransporied to UMC: Hospital where docters detenmined
_hien to i clinfestly brain dead. 1 FHT p, 38, Khuyden died not long thereatter, |
EVMPD detectives responded to the hogpital and, whimately, (o Khayden's home to
-l investigare. | PHT g 25384, hivestigating officers dirested Jomathan to feave the hospital and
ceturn hemse Tor fother investigation of thir isexdent. 1 PHT 25554 1E PHT P 1L Initially,
TVMED Abiyge/Neglest detectives responded o hie hospital and Jonathan's home, ¥ PHT p, 101
03, Once iU appeard as though Khayden would suceuin to Ky ihfudes, LYMPD- officers -
cumaoned honsieids detectivés,. I-PHT p, 10105, Fonicide Defgetives Dolphis Boacher and:
“Fiate Savhornresposided. HPHT p. FE1-03
tavestigating officials bitihed o teasiant 1o search Jonathan's fesidence. 11PHT p. 102
By the fowe: Dets. Boncherand Senbom.anived at Jenathis™s home, Jonathan tad refurned sothe
residence, and pumerouy other EMVPD officials, including CSAs and LYMPD Child
s&h;ﬂm@ﬁfgiecrAdeiecl"iws, were (or lradd been) present in thie home ivestigating: TEPHT p 103,
Dets, Boudher and Sanbom interragated Jomathan in his Kicchen, TF PHT p, 77-100. They
4id not Mirandize hivy.  Jonathan teld Det.” Boucher (il Chitsting’s grandparents dropped
Khoydefand Khaysen offat hoime approxinately 4:30 i the afternoon, TEPHT p. 77, Jonathan
I indicated what the children appenrcd to be fine WL PHT p 77, Fonathan okl Det. Boachar that
sveryone teik o sap for 4 kol while, afier which the kids played. 11 PHT p. T8, Al some poim,
the kids were playing 0n the- living foom sofe while Jomithan st in one of the rechner chairs
walching TV, 11 PRI p. 78 Jonathan iudicsted that, al sdie point, he looked over st hiv kids fnd
saw Khayden falling-overibe fack of the couch ongo thitile Noor: T PHT p. 12728 Jonathan
indizated 10 detectives that e did not. see-the beginning of the fallyonly the Heplit seeond” when

Kha}:dgn Was gﬁing Qver {hﬁ rouchs I P‘Iif P ?8»%2:}2?«28,
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for anly 6.

Jorathan explained that he iiI’i‘!‘nE!t‘-]iﬁEi‘il}' went (o lond & Khayden, and found bim Iptng on

‘his binck, parallel 1o the cotche JURHT p. 85, Jonathan dosorilied Khmypden ss being “Hozen up,”
mking semetype of noise, TEPHT p 87 Jonathan tndicated he picked Khayden op, thinking he

had boen knocked cut from the il 1T PHT p, 87, Not. seging any blood, Jorathan tried 0 vovive

Khayden by splighing wateron his face, 11 RHT p. 88, Khayden did potrespond to the cold water

and began fo vousit, ot which. point Jonsthan called: Christina, o-medical assistant. in.a-doctor's

T p, 88, Shorly sfter His interropation, Investigating

officers anfested Jowithan and dharged him witli mrde.

By, Lisa Gain 11’&!%’{'@‘!%1&1{&‘1 an pojopsy on Khayden, 111 PHT p. 410, Dy, Gavin Found fhat

Khavden suffered 4 stéllowe skl fraetore to fhe back of his head, shightly s (s tight of the

| midiine. UTPHT po34, DroGavin also found subgaleal and subdural hemurrhaemg i thiy gren,

I PHT p 122165 52, Br. Gavin anted a sipnifieant amound of bleeding on the tefl side of

Khiayden's Hray, dlong with sotiie Herorriging v sround fhe oyes, as well, HIPHT p. 19:20, 24

53 - Condistent With Imaging pacforored af the hospital, Dr., Cavin obiserved & pnidline shift of the
by of 8 fow millimetors. $1 PHT p, 5152, Neugopahologic testing {unther revedted diffuse

cercbrat edoma, s well as enrly .onset hypoxde-ischomia and diffuse axanal infury. TH PHT p. 40-

42; 52,
Dor, Gavin u;'-nwd sl Khayden died as the result of Tlunt force trauma: to the Iu:*ad Hi
;Pﬁl‘;l‘}}“’p “z% However, Dr. {m:n did not clﬂssxfy hhavdw § death ws » homicide, T B p. 85

56 Ra't%ﬁn:.3;%!1_;!1%_:ﬁ‘_gt_'lﬁ,:1i’:;ii‘i_‘!éite}%imm"th‘e‘_ mmmer:m.‘-!{lmy_dcu e, T PHT p 3556, Dr. Gavin
7 A@piaiigifdﬁihﬁl;:fslaé‘-ti‘.-smffiﬁfnﬁm rigle Gut Hhie pogsibility that Khaydens death was the resull of an

secident. 11 PHT p, 55:56,

1, PROCEDURAL HISTORY

On May 16, 2014, prosecuton fited & Notice of Expert Witness ("Notiee™), That

‘Mofice identified no {oss than 46 cxpert witnesses proseulors intend & ondl at wial, 17 all are

calted, the lal of this matter may et 2 sevord in Clark County for most experts ever utilized in a

crimiial progecation. However, of jhie 46 witnesses listed, prosecutors provided euvrieniing vitaes

Ax o 16 of the expért withesses, pragecutor provided licenswe peirinty from the

4
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| skibl, experience,
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Nevada Siate Board of Medical vxantiners. A fo the remulring 24 wismesses, PEOSECUHTS

provided no additional information,

On May 1 G, 2014 prosceutors filled o Supplemental Natice of Experl Wilnoss

FSupplemental Nﬁticez""} aidding Dr. Jason Ninomiya.and Dr, Gscar Tgaranto to the government’s

expoit witiess Hst. The Sopplamental Notice included @ curricalom vitge for Pr. Consolacion

-Sﬁi{mﬁﬁmﬁiiéQﬁf‘ﬂi&:_éﬁz}érlﬁ"t?:h»‘;_idl‘&i:df i The oriahial Notice of Txpeit Witness, as-well as what

appears 1 bea jukntout of an Taternet deseription of D Nuwmiys.dnd his pediatric practice in

timwali, The- internet printout ineludes. photos: of . Ninomiys and tie buikling m whieh: hig

pediaire practios I housed, together with # photo of the parking: parage for bis office Also
“attched is D Nivomiyats Hewnse Hifemation frony the: Department of Commetey and Consumer
Abbaiis; s gonerated and privged from s nderpet seireh, The Supplernental Notice coniams no

caurieolun vitae For Dec Ninowiya.

G May 20, 2014, prosorwiers filed 2 Becond Supplerental Notice of Bxpert Wilhess in

which they attached a curictlom vitwe for Dr Hannes Yogel, 8 medical cxpert Hsted in the

priging Natice of }\pmt Witrsess, The instant Motion to Limit Expert Testimony follows.

THL.POINTS AND AUTHORITIS

To date, prosecutors have noticed 48 expart whtnesses, many of whits are medical experty,

As to several of those medical experts, prosections tiatend 1o solich opiian testimony regacding

he mechanism of infury in the instiot matter. The gefonse .onpucls prosesutons to gehicit

opirion(s) from these wxperts that the:falf deseribed by Jongthan cou I not have caused the dnfuries

Khaydeiy susigined, - Absent ¢ walication by-any ong of the prosecution’s 48 experts as having

npertise ke at.t‘:i%?t__'1g;;’j’iiigm{:x:ﬁimﬁés} and having vonduted approjrinte testing :m;;-fi‘eatiing fall
Jonathay-desoibed in he g doiestic euviromment i which Khayden's Ijnties octurred, any

i stich opinton testinioy should be exvhuded ot the upcoming rial of this patter.

NRS 50275 provides thal; ... & witness qualified ps an expert. by special knowledge,
Iraining, oF edocation, miy watity o matters within the scope of such

knowledge” Bxpert testimony s admissitle i it medts thee requiterents: (1) the expert must be

845
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described by Jonathar-could genera

|-qualified in an wea of sciendific, technical, or other speefalized. knowledge: 12) fisor her
5paz<cmémd ;Ek];lj.t)‘,«.}’.izél‘!“g;;: st assist the trier of fact fo tnderstand the evideace or. to-deteeniinic a-faet
Jav-fssue; and (3) Wisler testimony must be linited to matiees within the scope of Bisther

spuciatized knuwluigp. Porey, ¥ b e, 313 P 8&2 {Néy. 2(}13} Addittonally, NRY 174.2: ;4(2)

AR BT A s

obligates prosecutors, mo tater Ovin 21 dayy bei‘um tial, to provide notice c:f By expett prosecutors

dntend to eall din e phvernfuent'y ‘-caﬁé;*.»iﬁ.-aiiiei‘i The notice st provide s il statenweng

repnrding the sabject matter on which the expert is expetted © festify and the substamice of the

Testimony,” and contain & copy of the éxpen’s cuesiouin vitag, NRS 74.234(2),

Flerg, prosecitors Sndorsed several mddidal experts from whom they intend to solicit
mdchanism of iguey’ opisions,  Nous of the experts identified t the prosceution’s Expert
Witness Rotices appears to have say background aiud/or qualification in the dréa of biorhechanics,

Mareover, none of the prosecution’s 48 experts appears-to have conducted biomcechanival testing

i1y the domestic envivonment at issue here. Thus, proseeutors-onst be prechuded from introducing

opinion testimony oy wny swrently-endorsed medieal export regarding whether the fall

rate the fDiCE RECERIATY W CANSE thz‘:iiﬁj‘iﬁifiﬁs ‘K.la:_ﬁydﬁ:n-ﬁusi&ins:d:.

WCONCLUSION

Based tn the Toregoing, the Defondant, JONATHAN QUISANO, respectiully requests that

this Honerable Gousl exclude opinion testimony from ay curtemtly-cndorsed prosecution medical

expert regarding whother the fall described by lonathan conkl have generated the foree necegsary

| fcause tie fnfuries Khayden: Stlbi_%_ié!:'ﬂ.d

DATED this. 773 Sy of May, 2014.

PHILW L KOHN PRILIPY KOHN

CLARR COUNTY PUBLIC DEFENDER

-~
I‘&}! Y ,f" //‘? | By

NAN Yf riﬁ; ‘

CLARK COUNTY PUBLIC DEFENDER

NORMAN 1, BRI
I_}z,,pmgg I’ubé'g, ofender

g\\v ’
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NOTICE OF MOTION
TO: CLARK COUNTY DISTRICT ATTORNEY, Antorney for Plaintiff:
YOU WILL PLEASE TAKE NOTICE that the Public Defender’s Office will bring the
above and loregoing Motion on for hearing before the Court on the 3rd dé}' of June, 2014, at 9:30
am., Distr.ict Court Depertment XXL. -

DATED this 23rd day of May, 2014.

PIIILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

¥ . ’é)
NANGY I'v. W #5416

Deputy Publicy efé‘ndcr

CERTIFICATE OF ELECTROXI RVICE

[ hereby certify that service of MOTION TO LIMIT EXPERT TESTIMONY, was

made this 23rd day of May, 2014, by Electronic Filing 1o:

CLARK COUNTY DISTRICT ATTORNKEY'S OFFICE
Motions@elarkcomntyda.com

MICHAEL STAUDAIER, Chiel Deputy District Attorney
E-Mail: michaclstawdaher@clarkcountyda.com

Sccretary for the Public Defender’s Office
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Electronically Filed
05/23/2014 03:46:22 PM

WMoY . _&Kn..
PHILIP 1. KON, PUBLIC DERENDER Cw;“i‘

}I:LE%Q%\*I LN, ‘3;5‘3“ CLERK OF THE COURT
ity Putitic Difender

f Par No ‘3&}1&

NORMAN I, RE TR

! :i)a,pmi. ¢ Public Defender
| Hewva

Bar No. 3795

400 South Third Strest, Suite 126,
Las Vtga\ Nevada 89135

(702} 435-468 5

 Atorneys for Defendant

DISTRICT COURT
CLARK COUNTY, REVADA

THESTATE OF NEVADA, )
Phaingiff, % CASEING, C-13-294266-1
v, 3 DEPT.NO, XXI
o D]
FONATHAN QUISANO, ) DATE June 3, 2014
o ‘ ‘ 3 TIME: 430 agn,
Defeadant. %

MOTION TQ EXCLEDE RXPERT WITNESSES

COMES NOW, the Daf&i!d«mt; IC}N;&IHM%I A HSANG, by and through NANCY M.
FEMCKE and WORMAN . Rll"[} Diéputy Public Trefonders, and oreby moves his Honotable

Conivt 1o exctude gy Jall prosecriion witness nol praperty sotived pursipnt to NES 174234, This

WMotion s made and based wpon all the papers sined. pkﬂdmgs on file herein aud onal srgument at the

tinie set for hearing this Muotion

o !f,

DATED tils F5. dity of Wy, 2014

PHIL P TN ?Hihil’l KOHN
'{31 Ahh E‘{)lJ"éT‘s’ F’LJBi i(? HE i NI}E‘R ¥ M\K COUN' IY PLUBEIC DEFENDER.
o - .(“" ‘.~
By: \\/ T/ /Y { /.

M)mmiu - vn“”i%m%
Beputy Public ’e B :(:J)tff‘r

\
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On Jane. 6; 2013, thics year-old IKhayden' Guisano died a5 the result of bluit free traunt- o

| the. heid, 1 PHT p. AL Khayden Hved with bis mother, Christing Rodrigues, his -father,

St Oisairgy s fiile Biothisr, Khiaysen; and his smaernal grandinother, Lynn Rodrigues, |
PET p. 233; On the ioming of Jane-6, Tanathan left for work just befoe:duwn, I keeping with
his usual work schedule. TPHT p. 239:24, Cliisting woks Khaydenand Khaysen aonnd 630, 1
FECT ;a\,ﬂii‘?:’sm She dressed them and drove thent to her grandparents” home, after which she drase
to- work for her 8:30-5:00 shift at cordiovascular speciatist's office. 1 PHT p. 239241, As

ppicatly happened; Christing’s grandparents drove Khayden and Khaysen home after Jonathan

returned home froay work, sometime in the affernoon, ¥ PHT . 333-40. At approximately 5:10

fhat evening, s Christing wag driving howe fron work, she receiveda phone tall from Jonathan. |

§ PHT p, 241-42, Jonathan told her to hury hamme, TPHT p. 243. A few inutes. fater, Christing
‘walled Jonathun back wd ssked swhy he needed Ber (o by home. L PHY b, 293, Hoathig
1| Sxptained it Kyt fell off of the Habk.afthe Souch ju the til-flgored Hiving coom’ and Hithis

hend, TEHT p. 243440 261, Jonathan told Cheisting that Khyden Sy nofapeniig his eyes and

way spiting up. T PFT 2045 296, Chyisting hung up and ealled 911 TPHT p. 244.
Ernerpency personned resporded and feund Khaydor aoresponsive amd liteless, TPHT p.
155. Fargmudies immediately inftinted life-saving meastees, incloding CPR/chest-compressions. |

PHT p. 163-64; 17679, When asked what happened to Khayden, Jonathan told paramedic

,‘:fi'irﬂ.&?ﬂi}-"RE*T‘?"{_?@" '_.;;;ﬁa:m]_e;\-}h]l‘_ from a Hying room chal oute the tite foor. T PHT p. 160-61.

Naotably, fhie Hving room housed 8 love seat, two reehiner chairs, el o three-seal couch, 1PHT p,

| 237: 245-46. fonathan similady told paraedie Patrick Hurkhaler that Khayden Tell backwards

off 9T 2 chaivfrecliner onto the foor. | PHT p.2 1042, Jg:ﬁalhm: Hater claified that he did not
sotally sitriess the fall; that lie only s Khayden playing on toprof the hair when he fell. 1 PHT
. 213, Las Vegas Fire Deparuint Captain Mickey: Pedrol lso-asked jonathan how Khayden
sustained b bfades, TPHT po 19203, Foinathan proponedly (old Copt. Pedrol-that both of Tiis

o wiere playiig on &'bar sien Khaydei S0 off hitting his head on the flace.. { PHT p. 193,

{ Jomathan tater seiterated this versian oF ovents to Christhinhen aie couple drove 1o fhe hospital, PHT p. 34449,
¥

S
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Notinly; when asked, Chiristing Rodrigues vould fiot dentify wnythitg in the home approxiviating

‘o “bar, nor wiss she aware af anything o wh e Tonathan xefermed a5 & “hat” other than a bargtoo!

Il tocated in the kiwhen arca, 1 FHT p. 257,
Uhyisting awrived home to find peramedics alteady fending to Khayden. U RHT P 249,
Sugpicions of Jonathan’s accounting of Khayiden's injury(iesy, Capt. . Pedrol alerted TVMPD.

officials TEHT jet 19, Khayden was tran%;mrmd tw IDC Hospital where dociors. determined

“hinvtere fﬁﬁﬂi’ﬁﬁi3§§*‘"-b;-ia_;n-;d:{aii_,; IPHT pi 38, Khaydendicdnot .Iﬁi% ¢ thareadier.

LYMPD detectives vesponded 1o the :];.;yspiiaﬁl, angl, ulimagely, to Khaydien's home’ o

“invistigate, 1 PHE . 35334, Trvestigating officery hirected Jonathaw to Teave the hospital and

votury home for fapier investigation- of the indident. § PHT 25384 13 PHT p M. Twidiadly,

LAMPD Abuse/Negleot detectives respondd to fhe Tiospitat mit Jonathan’s honse, 1 PHT p. 101
03, Onge # dppested a8 though Khayden would suceumb 1o his injuries, LYMPD offtcers
sunmiioned honsoide detectives. 11 PHT p. 10163, Homitide Detectives Dolphis Boucher and

Tase Sanboin responded. W BHT p. 101-03,

Investigating officials obtaiied & warranl o seaveh Jonnthen's residence. 1L PHT p, 102, By
the lime Dets, Boucher and Sanbom. ardived at Jonatha's home, Jonathon b retwradd to the
reNidente; and. MUNRIONS other LMVPD oificily; cluding TSAs and. LY MBED  Child
';zfih:*ns&f‘%egkm dswctiv«ff;;-werﬁfth:*‘-‘ha(l"ii&;::rf}vmsm't in thic home iavestigating. 1 PHT p. 103,

Dets.. Bm‘m}m andd- Sanbors interragated fouathian in hisKitchen, 31 PHT p. 75100, They-did
ot Mirsidize Wim,  Jopathws. fold. Dit. Boucher hat Cheistina™s gragdparents dm;};mi Khayden
and Khaysen ofF at home at approximately 434 tw afteroen, THPHT e 77, Jmmhau indivated

thint the elildren appeiared o he B, 1 PHT p. 77, Jonathan tald Det. Bowcher that everyone ook

playing on the Hiving-room §ofa while Jonatban sat in one of the fecliner chairs watching TV,

PHT . 78, Jonathan indicated th, al some point; he looked aver af his kids snd saw Khayden
falling -aver the back of the couch onfo the tike Boor, TERHT p. 12798, Jonathan indicated to
detentives that be did ot ses the heginning of the fally only ihe™split second”™ when Khayden waes

going over the sauch. 1t PHT p. 78-82; 127-28.

858

a nap tor u short wliile, afier which the Kids played. 11 PHT p. 78, At omie pint, the kidy were
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“Forathan explained Wat ke iantedistely’ went lo teitd 16 Khayden, and found bim lyiag-on his

bavk; patatiel 2o the ouehc T PHT po8%, Jonsthan desvribed Khiyden a8 being “froven up.”
| siaking souste type of noise. H PHT p. 47, Jonsthan indicafed he picked Khayden up, thinking he

hadd been knocked out from the fall. 1T PHT p. 87, Mot seeing any blood, Jomathan tried 10 revive

Khayder by splashing waler on his face: |1 PRT p. 88, Khaydendid not respond to the gold water

and began ta voiil, ot which point Jonathan called. Christing, a medics] assistant in & doctor’s
offive, wging ber to hury homeo TUPHT p. 88, Shonly after his intersogation, investipating

i otficers acrsgted 1 prvathan and-chasged hiny with order,

Dy, Lisa Gavie performid an.autopsy on Khavden, IIEPET p, 410, D Gavin Toand that
Khayden suffered ¥ stellate skull fracture o the back of iy head, stightly ® the dght of the

sidBne. T PRT R 18 D Gavin alSo found subgaleal and subduny femerrhaging by His area,

CHUPHT pe 12:168 520 D Gavin noted & sigaificant guguat of Mecding on the left side of

Khavdens bedin, alohg with sore Hemprrhajging ardund the eyes, as well. 111 PHT p 19-20; 24

52, Consistent with Jmaghog performied:at the hospital; Dr. Gevity observed & widiine shift of the

Teatiof o fow millimeters. {1l PHT p. $1-32. Newropathelogic testing favther revéaled diffuse

cerebral odema, a3 well as early-onset hyposie ischemia sad diffose axonal infury. 1HPHT p. 40

42383,
iy, (5;;13,455;;;{;{;1;‘.::5&&‘th_m Khayden died as the result of blont force travma io {he head.

PHT p. 53, 'I%i@rxsfgwﬁri,‘[)r-. Gavin did not classiy Khaydes's death ag.a bomicide. [ PHT p. 35

156, Rather, she conld sot deterating the _.vimmm?-ai"‘Klm}-@;igen‘“s.g!emh. I PHT p. 5 S5-56. Dr. Gavin

explained thiat she could pot rule aut the possibility that _‘I'ti}:myﬂ%:i;*s'a;?eat"h» vigs the result of an
wecident. T FHT p. 35456,

H. PROCEDURAL 1S

TORY

‘OnMay 16, 2014, prosecutors filed ¢ Notioe of Expat Wikness ("Notiee™), attached hereto

as Faciibin A, Thar Notice identified no legs than 46 expent witnesses prosecutors intend $o-call at

wial. IFall are cafled, the teial of s mintter-migy set g revord in Clark County for most experts

pver-utilized ina eriminal prosecution. However, of the 46 wilnesses listed, prosecutors provided

' curriehun vitges for omdy 6, As to 16 of the expert wimesses, proseeviors provided Heensure

;‘1
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| {“Supplomental Notice®) addding Dr. Jason Ninoruiys and Dr. Osear Igaramo to the goverament's

Il expert witaess list. The Supplemental Notice included & cusfenlum vitge for Dr. Couselacion

printouts frons e Nevida State Boped ‘of Medical examiners. A fofhe remaining 2 witiesges,
prosecstors provided ne addiional information,
Oy May 1 2014 prosgedtons- hied B ﬁzxpﬁ?ﬁmgmi ﬂ&tmt of Bxpert Witnesy

Sagueton, one of fhe experts endorsed in the original Notice of Fxpen Witness, s well as whit
appears 1o be a primout of an intenet description of Dr. Ninomiya and his pediniric practice in |

Hawaii. The interet pivtowt ingludes photos of Dr, Ninomiya and the boilding in which his

pediairic: practice’ is housed; togettier vt o phito of the parking garage for his offios Also

attiched {8 Dr. Ninbmiycs Hesnse forination fom ‘the Dispartment oF Commerce and Consuimer

Albtaies, a3 peverated qud printed frons an beteriiel searchs The Sapplemental Notice comaing na

crircientuns vitae for Dr Ninomiya

O Mgy 20, 2014 prosecaters. filed a Secn ol Sopplemental Notiee of Bxpert Witness in
which they atiached: o varricnluny vitee Sor e, j]’-ia‘r;r;xx‘ss-‘\f;mge}_,. s medical axpent Hsted in the

oripinal Notice of Expert Winess, The st Motion to ExeludiExpert Witnesses follows,

HLPOINTS ANDAUTHORITIES

‘Nevada Revised Statute 174.234(2) states thal:

it the defondant will be tifed for one ormore gffenses that are panishable a5 1.gross:
misdemganor of felony and 8 witness that aparty fntends to call during the case in
chish of the State or during the case in chief of the defendant amd iy axpected o
offer restimony 2§ 80 expert withess, 1he parly whe dntengds o call thal witness shall
fite s sorve upor the opposing party, not Jess than 21 days before rial or ut such
other time as-the court diseets, @ written nutice condedning () A hriel statement
regarding the subject matter en wh ieh the expert wittess is expoeted to teslify wxd
the subistance of the testimony; {h) A copy of the cairieuhnn vitas of the expert
witness; and (o) A copy of all reports made by or ot the ditection of the expert
Wiindss.

The prosecution’s Notice of Pxpert Wiihess and Supplemental Notice” of Expent Witiiess.
fatled to provide eurticalum vitass for the following expeits prosviniors intend 1 eall ot the trial of
dis matier: Shahrokh Asseint, M. Patrick Burkhalter, First Respondér, AMR; Michas! Casey,

k{"{,‘)”'.“eﬁﬁng‘Fh}rsiﬂzih“; Bandra Cotl, MY, physician; Devid Chae, M., treating physician L
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Chiy, MDD, Torensie néuropathologis; Kris Chipnan, First Responder, LTI Thomas Costeilo,

M.B., midiologist; Fuonits Crospo; RN, tirsé, UMES Andeen Davis, RN, narse, UMC; Mastin

Drelgado, First Responder, LVFD; Pefer Eobwt, MD, foremsis nswopathologisty Dorna,

Trangelista, RN, nurse, IR0 Shewd Rabbeo, RN, nurse, LM Siephanic Flether, CSA; Lisa

.-M%'Iiigaﬁ‘; RN, musing, UMC; Amie J. Modglin, coroner Jnvesiipator, Arthue Montes, MDD,
pediatrie raciologist; Patisicy Moors, RN, nurse, UMC; Pejman Motarjens, M., mdotogist
Ashley Fistorio, MLx, treating physiclan/vasident physicia, Kelly Postdl, RN, narse, UM
Latioe Rabring, RN vorsing, VMO, Katalyn Smalley, RN, tursing, LIMC; Brin Sturgean, RN,
warsing, UM Meena Volid, MDD, Treating Physician; Jmmy Wang, MY, radiplogist; Lisa
Wong, MU, tadiologist; A#ﬁ@i&iﬁgmilm.~gmet‘p-izgm;nt‘-fﬁil_ﬂd (o provide proper nutice for these
experts, as tequired by NRS. 174.23402). The idea that o défendant should e required to chase

down some 40 cprriculom viwes in the days leading up te 2 lifosentonce tial, and corduet

lmul and Right to- Counsel guanniess. AS such, alb testimony from the improperty oticed

ERpRHS S x’ht}uh‘d e mduﬁud from the upconring teial of this patter. NES 174, :;-3(2% ER.CLALCY,
V1, KIV: Nev, Consto At 1, Seot. 3, 8. '
Additionally, the' povermment’s Thxper Witness: Nﬁtnw fidled W progedy- 'ﬂﬂﬂmai‘iﬁi‘ the
expected tfestimony of the Crime Scene Artlysts noticed therein. I‘msmuurc: sumianized cach
C8A%S (Yool Albert, Deborah Botherson, Stepbasie Flicher, Tracy Keuse, Daielle Kelkr,
Randall MePhail, and Kichuel Parking) expectind expert testimony by siating that cach witness "l
axpéct to provide: imunmn}* as e expert In the field of wrime seene amalysis; as well a8 bisher
| dieet favolventent undes LYMPD Evert #130606-3235° This is the. functioned equivalent of

- ctating thet & radiologist is expected o pravide testimeny & an expert inthe fickt of radilogy. In

'I.mma M. !) msdical sxamines; Bravidon Ci#aj«dirat mpmxder, f\\ﬂ{, Srinkvas N, Halthom, M,
¢ hmwp«hu Ilyin}“ first - responder; I‘ﬁ*I} Jorrelt Ingalls. MDD Stawt Kaplso, MJJ.,:
HOUFOSHIREON Danielle Keller, C34; Timothy Kline,’ first xesponder, ANR; Nebson Mavietia,

| f?,gfl,__;,],i?g,aqmﬁi&’gi:gi;:si‘guw, freating phy&m&m ¢’spihd:1w!ngm L‘Jmnm Marzu, M., diologist; Sasha.

ihiorough incpiry: info cach s cerous To Uie point of infingiiy wpon histher Due Provess, Fati

| other words, . says nthing abewt whet the expacted. tegtimony will by sueh Ahat- the instant.
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Defendant can be properly prepared to defend against it. Thus, each CSA for whom prosecutors
failed to provide the testimonial summary required by NRS 174.234 must be excluded from the
upcoming trial of this malter.
V. CONCLUSION

Based on the foregoing, the Defendant, JONATHAN QUISANO, respeetfully requests that
this Honorable Court exclude the testimony of any/all prosecation cxperts not properly noticed
pursuant ta NRS 174.234.

DATED this ﬂwdg}r of May, 2014.

PHILIP J. KOHN PINILIP k. KOHN
CLARK COUNTY PURLIC DEFENDER CLARK COUNTY PUBLIC DEFENDER

Deputy Pllbhl. Deéfepder
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NOTICE OF MOTION
TO: CLARK COUNTY DISTRICT ATTORNEY, Attomey for Plaintifl:
YOU WILL PLEASE TAKE NOTICE that the Public Defender’s Office will bring the
above and foregoing Motion on for hearing before the Court on the 3rd day of June, 2014, at 9:30
a.m., District Court Departiment XXI, '

DATED this 23d day of May, 2014,

PIILIP J. KOIN
CLARK COUNTY PUBLIC DEFENDER

CERTIFICATE OF ELECTRONIC SERVICE
I hereby certify that service of MOTION TO EXCLUDE EXPERT TESTIMONY,

was made (his 23rd day of May, 2014, by Electronic Filing to:

CLARK COUNTY DISTRICT ATTORNEY'S OFFICE
Motions{2clurkeountyda.com

MICHAEL STAUDAHER, Chiel Depuly District Attomey
E-Mail: michael. staudaher@gclarkcountyda.com

tﬂ/«ﬂﬂ B

S Ruano
Secretary tor the Public Defender’s Office
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Electronically Filed
05/23/2014 04.20:29 PM

MLIM sg
I‘H’!I 123, KOHN, PUBLIC DEFENDER % 2

R .""‘:’i{\' jﬁ’ﬁf;\];“é,}&gib@ CLERK OF THE COURT
IJ::;mr Pabilic Defender
Nwar; a Bar No, 5416

DISTRICT COURT.
CLARK COUNTY, REVADA

THESTATE QP NEVADA,

{'ﬁ\qii NO, Ca1 204766~
BEPT, MO, XX

DATE: haee 3, 2014
FIME. 9:30 aam.

Phaintify,
Vv,
JONATHAN QUISAND,

Pefendant,

Nt i ot A, o g gt

MOTION IN LIMINE TO EXCLUDE TESTIMORY REGARDING
TRAUMA DESTINATION FALL, CRITERIA PROTOCOL

LEMCKE sad }g;;q{{;zgigﬁ }gz}:,-};g.[’;?g :}fmgmiy Pablic =.E;il¢;t;ziidars,, and h::_sfc‘r:j!:;y Moves 0 exp!u;i:&‘: any

testimony regarding frauma destnation fall eriteria protocel® at the upcoming trigt of this hratter:

This Meation is svad snd based upon sl Ghe papers and pleadings on fike hereins and oval srgument

atthe time sel for hearing this Mcsi:qrg
DATED this 27" day of May, 2014,

PHILAP J, KOHN PHILIP ), KOHN
LLARE COUNTY PLBLIC DEPENDER CLARK COUNTY PUBLIC DEPENDER

A~ . "“.%7
Fiv LN

H‘rmll}* F‘u{)lm EU e

856



LR e

s

TITEIN

e se o~ o

[

L -STATEMENT OFRACTS

O Jaie- 6, 2813, thirge your-old Khayden Quisant divs s the resolt of blund force i to

e Bedd. | PHT po 1841, Khayden Nved with hs mother, Christina Rodrigues; his father,
Jonathan Cuisane; his fittle boother, Khiayser; aud his msternal grandmother, Lyne Rodripues, 1

FHY p. 233, On.the moming of Fee 6; Jontsthan lefl or work just befoie dais, in keeping with

his wsh workeschedade, TRHT p. 2324, Cluisting woke Khayden and Kbaysen aronnd 6:30, 1

PHT p. 240, She dressed themvand drove thent o her grandpatems” hope, after which she diove

o work Ton Hey $:30:-5:00 shilt ot cordiovaseular specidlist’s office. 1 BHT 230241, As
Aypleally bappened, Christinn’s. grandparents diove Khayden and Khaysen hone after Jomiban

- retirtiod ﬁmne,i‘i;‘tm_z.:wt?;ig;,, ggmj;cﬁme -:;’!_I:f?i1@-._5Iiﬁ€§3{!§111-? 1 _fi’l-i'i“.‘p;.f‘iﬂ'ﬁ?ﬁﬂi, At approximately. $:10

3

Ihat evening, as Christing wos driving home fom-work, she received a phone call from Jonathan, 1

PHT p. 24142, Jonathan: lold hor to' by heme. TEHTp. 243, A fw minutes later, Clilsting

“cadled -Fotathan back and asked why he ndeded v to burry home. | PHT p. 293, Jonsthan

explained that Khaycén full ofPof the back of the couch inthe tile-floored K ving rocut’ and hit bis
head. TPHT p. 243445 268, Jonatht told Chistiva that Khaydan was nat apenivy his eyes and
wais spitting ap: FPHT p. 284,256, Chiisting hong ap and called 935, [PHT p. 244,

Ermergency peesonnd vesponded and Tonad Khayden anresponsive and fifeless, 1 PHY p.
155, Paramedicy i’:ﬂnmdil&f@i}* initiated life-saving measares, ncluding CFR/chest compressions, |

PHT p. 163-64; 176-79.  When asked what happesed 1o Khayden, Jonothan told paramedic

| Timothy Kline tat Khayden fell from @ tiving reem chair onto the tile-floor, 1 PHY p. 160.61.

Nottably, the {iving oo boused s ove seal, bvo reetiner ohai rs; and u theee-seat couch. T RHT p,

P 213 Las Vegas Fire Departinent Cptain Mickey Pedeol also asked Jonathan how Khaydew

sustained His injuries. T PHT p, 19293, Jopathan purportedly wld Copt. Pedrol ihat both of his

1| Sony were-pliying on a b when Khayden Rl off, hitting Ks head on the floor, T FHT p. 193,

* famattyn-ter reitevated TS vedsTon. o evenre o Clivisting whes e ssuples diove to the hospital. PHT p. 24449,

2

:
\

H
¢
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| Falling over. the back of the

Notably, whin, asked, Chisiing Riddgudy could not idenify ahythia in the Fome appeaciviating

A b wiok v she aware o mvthing o which Jonathanrefored by “bar otlier then 3 barston].

Togated in-the kitchen vres. TPHITp 257

Chisting arived hoiwe to find parsasedics alroady wnding o Khaydes, 1 PHT p, 249,

Suspicious: of Jonathans: accounting of Khaydin's ijuwyGes), Capt. Pedml aloiied LYMPD

officials, 1 PHY p. 190 Khawden vas traisporied 1o UMC Hospital where ductors deterningd

Tim o be clinically braindead. TPHT p, 38, Khayden died not fong therealtor,

'll,‘;fki.I’.fi detestives mspm}.dﬂd to the hospital and, witimately, to Khayden's home to

'{liifﬂﬂfjiggi!l'ﬁ;.'.[ PHT p, 253-54, Investipating officers directed Jonathan fo leave the hospisal and

retue home for further investigation of the incident. ¥ PHT 253-34; 1L PHY p. 101, Initially,

LYMPD Abuse/Negleet detcetives respondid (s the hospitil and Jonathan's liome. 11 PHT p, 101-

03, Quce it appeared as though Bhaydin would succunb to bis igjuries, LVMPD offices

Tate Sankony respoaded. 1 PHTw 10103 _
Tovestipaling officials obtaitied o whrcant ®'seaich Jopathan's residence. 11 PHT p. 102, By
the time Dets, Bovcher and Sanbofe atkived at lordthan's home, Jonsthan had retuened. to (he

wesidoice, and. nomorows other GBMVPEY officiads, - wluding OSAs and TYMPD Child

| Abuse/Neglect detectives, were (or had been} present i tw home investigating. 11 PHT p. 102,

I3ats. Boucher gnd Sanborn intervogated Jonathan in his kitchen, [FPHT p, 77100, They did

aot Mirendise fim,  Jonathan told Det. Boucher that Chiristing’s grandpurents dropped Khayden

and Khaysen off a1 home at spproximstely 4:30in the afteroon. 11 PEIT p: 77, Jonathus indicated

shat the children appesred fo be fine, T PHp. 72, Jenathes tokd Det. Boucher that everyone took

& nop o shioet whides after which the Tdds played. 1EPHTp 78, At some point, the kids wers

plaging on the Hyitg room-sofa while Jonathan set-in one of e reobiner ehairs watching TV, 11

PHT . 78, Foriathany ingigated hat, at some point, e lodked gver ot Bis kids. and saw Khayden

oiehy onter the- e Soor. T PHT p. 137280 Joriihaiy idicatd 1o

going over the cond, PHT . 78-82; 12738,
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st explained tiat he miedistaly went © tond-t Khayden, and found hira Iying on hiy
ik, paratiel fo theé couch, TEPHT 285, Jonathnn destribed Khyden as belog *frozer up*

makiveg some typeof nokke. 1T PHT p. 87, Jonathin fndionied he picked Khayilen up, thinking he-

had been kiotked out from the k. 1FRHT p. 87, Not secing any blood, Jonathan fried to revive

Khayden by splashing waler on Wy fabe, [TPHT p 88, Khayden dith mot tespond 4o e cold water
i and-bepan - vonsy atwhich peint Jomithan eafled Chiisting, s niedical asgidtnt in s doctor’s
office, urging her 1o huery honiee IUPHTp, 3%, Shonly alfer his interogation, investigiting

efficers arrested Jomthan and charged Him with onader:

ié];!l'rigigéi {'}m"-if_n{ pﬁ?!"fb,i.’il}ﬂd: :a;n';a;igifupsy on Khagﬁit:}m B EHT p, 4210 D, Gavin Tound that

Kihyden suffered @ stellate skoll fiacture 10 the back of his head, stightly to the right of the

midline: HEPUT p id D Gavin adso found subgateal and subdural emorrhaging i this area.

HEPHT po 12-36; 32, Dr. Gaedn noted a significant amount of Bleeding on the left side of

Khayden's brain, along with some Femorthaging dround the eyes, ag well, 1 PHT p 1920, 24;

520 Clemsistent with woaging performed at the hogpital, D Gaviu observed 3 midling shift of the

brainyof o Tow millimeters. WEPHT po 5132, Nearopathologie testing further révealed diffuse

cerébnal edems, as well os early-onsel fypoxis ischenia and diffuse aonat fnjry, NLEHT p.4p-

42 5

Dr. Gavin-epined that Khayden died.as the result of hhuint force traving {o the head. N

PHT . 83, However, D, Gavin-did-not clossify Kbayden's doith sy a homicide. TH PHT p. 55

36, Rather, she could not defermine the manner-of Khayden's death. 11§ PHY p. 5556, Dir. Gavin
explained that sfﬁé‘; eould not adle out the possitiliy that Khayden's death was the result of an

avaident, 1 PHT p, 55-38,

i POINTS AND AUTHORITIES

At the preliminary hearing of this watier, LVFIY paramedic Timothy Kline wstified that the
fire department follows a -‘"]‘r,a‘mma Diestivation Cittovia Proteal™ with regpect o head njusies,

Modr, Khine fadicandd thai:
1t's kind-of a step by step sequence that you fellow i tis traums destination
crfteria protocol, And I ftdosen’t mest the Best steg, you move oo Ne. 2, If it
doesntmeet No. 2, yoit move on fo No, 3, dnd basicatly down under No. 3, it talks
dboyt mechanism of injury, and that's whwre the distance of the fll would come.

4.
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it ]}Ln'*' 3 thf: p"‘“i%m'& e eriterts weie norel... So i everything: else way
nirinal, and T U gmg wlaiy aur-the. mechanisiy of fijury -~ pia ~ ford ohild, 3
pudiatvic — uny < Tall of ten feef or greater, woukd fadicate that § tske that patiet to.
the trapn center. And 1 believe theve's also o stipulation that says or two tines the
child's iimghl

TRHT p. 168069, Wit this, preosecutors tried 10 -suggest Bat only falls from a cectain height ane

capable: ﬂfaaumn & fraumg worlhs: of transport o the UIMIC trauma center,
Yet, the fall height onfy becomes part of the *destivstion eriterta” it a1l other vital signs are
pormal. Whicl was sot thecase hete. So the fall helght eriteria bears no relevaiee 40 fhecase at

biar, and imust be excluded Srom i upeoming gl of this matter,

48,015 defines relevant evidence s “evidence having any tndency to mike the existence

of any faet that _?f;;a*.'"r);i‘,-,;:tmﬁg:t;;_m,u;:& 16 thss-fﬁi&lerm‘iaatig‘:mfs:igf the aetion mare or less probuble tha it
wonld be without the svideioe” How parsinedics agsesy whae lo tuke hond travmn patienty who
i showw sn-duwiwakd sigesof distress bepes o mk*mnm: 10 the situdtion at bor, given fhe natire’ wd

goverity of Khaydei’s symptoms. As Mi Kling explaineds “So right off the bit the ¢ipld

Ehapden] met these initial qualifications, without aven going intd the ~ levet of fall eriferin.” )

PHY p 168, Thus, testimony regauding the “level of @l witerls’ emplayed i fronting

asytaptomalic head njury paticats should be excluded from the uproming trisl ol this matter,

HLCONCLUSION

Based on the foragoing, the Difendant; FONATHAN QUISANO, respectially requests ifiat-

s Honorable Court exchide testimony regarding wavima destination fall criteria protocat from the:

upeaning fifal of tiis matter, D

e *
£ R .

DATED {his £ )J dy-of May, 2014.

ILIP J, KOHN PHILIP L ROHN
CLARK COUNTY PUBLIC DEFENDER

o~
>~

*infm AT R“i“t:‘“i‘» i
Deputy Puldie Dcf‘}idm

By:

NANECT M TERIE m}’/fé}m

Preputy Public I}tlengr
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NOTICE OF MOTION

TE:  CLARK COUNTY DISTRICT ATTORNEY, Attemey for Plaintiif:
YOU WILL PLEASE TAKE NOTICFE that the Public Defender’s Office will bring the

above and foregoing Motion on for hearing before the Court on the 3rd day of June, 2014, at 9:30

a.m., District Couit Department X X1,
DATED this 23rd day of June, 20(4.

FHILIP J, KOHN
CLARK COUNTY PURLIC DEFENDER

NANGY M.TH%
Deputy Public

CERTIFICATE OF ELECTRONIC SERVICE
1 hereby ceddify that service of MOTION IN LIMINE TO EXCLUDE
TESTIMONY REGARDING TRAUMA DESTINATION FALL CRITERIA PROTOCOL, was

made this 23rd day of May, 2014, by Elcctronic Filing to:

CLARK COUNTY DISTRICT ATTORNEY'S OFFICE
Mptionsrﬁlciarkcounlyda.com

MICHAEL STAUDAHER, Chiel Deputy District Attoraey
E-Mail: michael staudahergclarkcountyda.com

BT ‘3/”@%’ ’ ajww\ﬁ-—-__

S. Ruang
Secrelary for the Pablic Defender’s Oftice
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STEVEN B. WOLFSON

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

MICHAEL STAUDAHER

Chief Deputy District Attorney

Nevada Bar #008273

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500 :

Attorney for Plaintiff
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, 7
vs- | | CASENO: C-13-204266-1
JONATHAN QUISANO, - ~ DEPTNO: XXI
Defendant.

STATE’S OPPOSITION TO DEFENDANT’S MOTION
TO SUPPRESS DEFENDANT’S STATEMENT

DATE OF HEARING: JUNE 3, 201
TIME OF HEARING: 930 AM.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, District Attorney,
through MICHAEL STAUDAHER, Chief Deputy District Attorney, and hereby submits the
attached Points and Authorities in Opposition to Defendant’s Motion to Suppress Defendant’s
Statement.

This brief is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court,

1
I
/"
I

w201 3F\090\4\] 3F02094-OFPS-(Quisano__ Jonathan)-002.docx
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POINTS AND AUTHORITIES
STATEMENT OF FACTS REGARDING THE DEATH OF KHAYDEN QUISANO
Thursday, June 6, 2013, started out like a normal day; Christina Rodrigues woke up her

two sons with the Defendant, Khayden and Khaysen Quisano, around 6:30 a.m,, got ready for
work and prepared the boys ready for their day, (PHT Vol. 1, 240:11-12). That morning both
Khayden and Khaysen were acting normal; happy, smiling, watching television and getting
dressed. (PHT Voi. 1, 240:20-24). Christina. then took her boys to her grandmother Clara
Rodrigues’ house around 7:15 a.m., where they would stay until they were taken home to their
father. (PHT, Vol. 1, 240:6-14) Christina then went to work, vslzhere she would work until
approximately 5 p.m. (Vol 1, 240:14-15). While Christina was at work, her grandfather and
grandmother dropped the boys off to Jonathan Quisaro during the afternoon, (PHT Vol. 1,
239:19-23.) From there, Jonathan was solely responsible for the care of Khayden and Khaysen.
(PHT Vol. 1, 239:24-240:2). Christina worked the entire day of June 6, 2013, without any
phone calls or updates as to how the boys were doing. (PHT Vol. 1, 241:13-19.) Everything
changed shortly after she clocked out of work. (PHT, Vol. 1, 241:20-24.)

Jonathan called Christina around 5:10 p.m., after she had clocked out of work and as
she was walking to her car to drive home. (PHT Vol. 1, 241:20-24.) During the call Jonathan
asked Christina where she was and urged Christina to hurry home, (PHT, Vol. 1, 242:10-14.)
Jonathan didn’t tell her why she needed to hurry or describe anything as being wrong at the
house. (PHT, Vol, 1, 242:20-24.) A few minutes later J onathan called Christina a second time,
again, asking Christina where she was and urging her to hurry home. (PHT, Vol. 1, 242:24-
243 :2.) Jonathan still didn’t provide any information as to why she needed to hurry home, but
rather, urged her to hurry home and then hung up the phone. (PHT, Vol. 1, 243:2-3.) Christina
called Jonathan back a few minutes later asking why she needed to hurry home. (PHT, Vol. 1,
243:3-5.) Christina wanted to know why Jonathan wanted her to hurry home. (PHT, Vol. 1,
243:21-23.) Specifically and only in direct response to Christina’s call and question, J onathan

said, “The boys were playing on the couch, and Khayden fell over, and I guess hit his head,

P - | 1 SRR
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and -- um - - he said he wasn’t opening his eyes, and he tried to put water on him, he wasn’t
getting up.” (PHT, Vol. 1, 244:9-13,)

After Jonathan explained what happened Christina asked Jonathan if he had called 9-
1-1, but he hadn’t done so and gave no explanation as to why not. (PHT, Vol, 1, 244:13-14,
247:11, 17-20.) At that point Christina told Jonathan she was going to call 9-1-1 and this time
she hung up on Jonathan. (PHT, Vol. 1, 247:21-24.) Armed only with the information Jonathan
had provided, Christina called 9-1-1 right away. (PHT, Vol. 1, 248:4-5.) Christina advised the
9-1-1 operator who she was, that she was driving home from work and that Jonathan told her
the baby was playing on the couch and fell over. (PHT, Vol. 1, 248:8-11.)

Las Vegas City Fire Department respondéd to the family home around 5:56 or 5:58
p.m. as a resuit of the 9-1-1 call. (PHT, Vol. 1, 153:3-5, 154:22-24.) The call was initially
coded as a Bravo level response based on the information provided by Christina. (PHT, Vol.
1, 153:5-14.) Upon arriving at the residence, Timothy Kline, a paramedic, was approached by
a male who opened the front door holding a small child, (PHT, Vol. 1, 155:2-5). That male
was the only other ‘adult at the home with the children. (PHT, Vol. 1, 214:22-25, 216:3-5.)
Timothy Kline's first .impression was that the patient was “lifeless...not
breathing...cyanotic...meaning that their oxygen level has dropped and they’ve been not
breathing, or not breathing adequately for at least several minutes.” (PHT, Vol, 1, 155:8-14.)
Kline directed the male to place the child on a bench in the hallway so Kline could render care.
(PHT, Vol. 1, 156:18-23.) Kline evaluated Khayden’s eyes, noting the pupils were dilated,
opened up and wide, nonresponsive and fixed in a wide position. (PHT, Vol, 1, 157:19-22.)
Based on the child’s condition, Kline noted the call was much more severe than a Bravo level
response. (PHT, Vol. 1, 158:6-10.)

Tn an effort to treat the child, paramedic Kline asked the male who presented the child
what had happened. (PHT, Vol. 1, 160:13-16.) Defendant told Kline that Khayden had fallen
from a chair. (PHT, Vol. 1, 160:18.) For clarification Kline pointed or gestured to the two
chairé he saw and asked, “Those chairs right there?” (PHT, Vol. 1, 161:5-5, 186:8-9.)
Defendant replied, “Yes, those chairs.” (PHT,_VO]. 1, 161:5-6, 186:10-14.) Defendant further
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stated to Kline that the child had fallen out of the chair and hit his head on the floor, which
appeared to be tile. (PHT, Vol. 1, 161:10-12.) Notably, Kline could only see two La-Z-Boy
recliners from where he was positioned working on Khayden. (PHT, Vol. 1, 160:25-161:2,
186:15-20.) Kline rushed to the arﬁbulance with Khayden where treatment continued. (PHT,
Vol, 1, 163:4-8.) The medical treatment included breathing for the child, including chest
compressions and using a bag. (PHT, Vol. 1, 163:10-13, 177:23-12.) The child was also placed
on an EKG to ascertain the presence of electrical heart pulses. (PHT, Vol. 1, 163:10-15.)

An American Medical Response (AMR) unit also respended to the residence shortly
after Las Vegas City Fire Department. (PHT, Vol. 1, 206:4-24.) The child patient was already
in the back of the Fire Department unit when AMR arrived, (PHT, Vol. 1, 207:1-5.) AMR
emergency technician Patrick Burkhalter inquired separately of Jonathan as to what had
caused Khayden’s injuries to try to determine the nature of the fall. (PHT, Vol. 1, 208:21-25,)
Defendant initially reported to Burkhalter that Khayden was playing on the back of a recliner
type chair and fell off the back hitting his head on the floor. (PHT, Vol. 1, 210:1-3.) Defendant

- specifically said the child fell backwards. (PHT, Vol. 1, 211 :18-23.)

Burkhalter spoke with the Defendant a second time in an attempt to clarify how the
child fell off the chair. (PHT, Vol. 1,212:18, 225:15-16.) Burkhalter made the second inquiry
because “the injuries that were sustained didn’¢ - - um - - seem compatible to what we were
dealing with.” (PHT, Vol. 1, 225:15-16.) Defendant then told Burkhalter he actually hadn’t
seen the child fall, but, rather he saw Khayden playing on 2 chair, then turned around and when
Defendant turned back Khayden was on the floor. (PHT, Vol. 1, 212:19-22, 213:1 1-2?.)

Due to the quick pace at the house Fire Captain Mickey Pedrol, was unaware Defendant
had already been asked what had happened to the child, so he, too, asked Defendant what had
happened to Khayden. (PHT, Vol. 1, 181:15-25.) Defendant told Céptain Pedrol that both of
his sons had been playing on the bar and he turned around to see his son, Khayden, fall off of
the bar and hit his head on the floor. (PHT, Vol. 1, 193:6-10.) Captain Pedro] made no further
attempts to clarify Defendant’s statement, as Defendant was getting into the driver’s seat of

an SUV to go to the hospital. (PHT, Vol. 1, 203:20-25.) Christina arrived at the family home
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sometime after the Fire Department and AMR arrived, though her primary focus was to rush
in and get Khaysen and Jonathan to follow the ambulance to the hospital. (PHT, Vol. 1,
249:14-20.) | |

Khayden was transported to University Medical Center (“UMC”) as required by Fire
Department Trauma Destination protocols arriving at approximately 623 p.m. (PHT, Vol. 1,
168:2-21)) At the hospital, Khayden received treatment performed by and under the
supetvision of Michael Casey, M.D. (PHT, Vol. 1, 20:7-17.) The CT scan of Khayden’s head
revealed a linear skull f'racture,' extensive intracranial bleeding with a midline shift, and a
tentorial shift caused by blood pushing the brain down. (PHT, Vol. 1, 27:4-7, 19-21,) The
herniation of the brain caused Khayden’s heart to stop during initial resuscitation, such that
the herniation would have slowed his heart and caused the blood pressure to drop until the
heart ultimately stopped working, though medical personnel restarted his heart. (PHT, Vol. 1,
30:19-23, 31:8-11,) Dr. Casey concluded the injuries to the brain were caused by trauma.
(PHT, Vol. 1, 28:23-29:2.) The child also had contusions or bruises developing in the lungs.
(PHT, Vol. 1, 30:6-8.) Dr. Casey concluded the lung contusions were a different injury from
the injuries to the head, and would not have been a result of the intubation process. (PHT, Vol.
1,65:18-22.) _

Dr. Casey spoke with investigative personnel to try to determine the cause of
Khayden’s injuries for purposes of treatment. Based onthe information provided to Dr. Casey,
he ultimately concluded “The injury pattern [of Khayden] is not consistent with the height of |
the fall...in this particular child.” (PHT, Vol. 1, 37:21-24.) Khayden ultimately succumbed to
the injuries and was declared clinically brain dead. (PHT, Vol. 1, 38:3-6.)

At thé preliminary hearing, Dr. Casey opined that Khayden’s injuries would have
required the reported fall to include some amount of rotational force that was not disclosed by
Defendant. (PHT, Vol. 1, 143:24-144:6.)

Based on the information gleaned at the hospital, Las Vegas Metropolitan Police
(LVMPD) detectives conducted a recorded interview with Jonathan Quisano at the family

residence to find out what happened to Khayden. (PHT, Vol 2, 75:24-76:2.) Defendant
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received Khayden and Khaysen from their caretaker around 4:30 p.m., at which time Khayden
appeared fine and showed no signs of injury. (PHT, Vol. 2, 77:11-14, 20-24.) Defendant
described Khayden playing on the couch with Khaysen while Defendant sat in a recliner in
the living room. (PHT, Vol. 2, 78:16-23,) Defendant provided LVMPD detectives with
different information as to whether or not he saw Khayden fall off the couch; at first stating
he didn’t see Khayden go over the couch, then stating he did, (PHT, Vol. 2, 81;11-18.) In the
account where Defendant said he saw Khayden go over the couch he described looking over
e;nd sceing Khayden falling over the couch onto the floor. (PHT, Vol. 2, 78:23-79:4.)
Defendant re-enacted the fall using the doll and showed LVMPD detectives Khayden was
facing down, head first and demonstrated Khayden slipping over the back of the couch. (PHT,

Vol. 2, 83:6-13; 92:2-5,) Defendant said and then demonstrated finding Khayden lying on his

back paraliel to the couch. (PHT, Vol. 2, 85:15-17.) Defendant did not mention Khayden
jumping around on the couch or adopt jumping as part of the events leading up to Khayden’s
injuries, though detectives suggested jumping in the interview, (PHT, Vol. 2, 91:22-92:2 )
Defendant told I.VMPD detectives that as soon as he picked up Khayden after the fali,
Khayden was making noise and appeared frozen, which he demonstrated with his arms. (PHT,
Vol, 2, 87:6-13.) Defendant reported splashing water on Khayden’s face to try to wake him
up and also observing Khayden vomit. (PHT, Vol. 2, 87:25-88:18.) Defendant told LVMPD
detectives that he tried to keep air in Khayden’s lungs. (PHT, Vol. 2, 91:6-7.) Interestingly,
Defendant placed tissues and other items he used to clean up Khayden in trash cans around
the house before paramedics arrived. (PHT, Vol 2, 97:5-15.) By his own admissions,
Defendant waited to contact Christina and did not call 9-1-1 to summon assistance for
Khayden. ,
Defendant stated he waited approximately ten minutes before calling his girlfriend,
instead of calling 9-1-1. (PHT, Vol. 2, 88:25-89:14.) Defendant provided two different
explanations as to why he called Christina rather than 9-1-1. First, Defendant stated he wanted
Christina to come home first because she works in a doctor’s office as a nurse. (PHT, Vol. 2,

$8:24-89:2.) During the initial call, Defendant curiously didn’t tell Christina what was going
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on with Khayden stating he didn’t want her to get into an accident. (PHT, Vol. 2, 89:2-7.)
Defendant also explained to detectives that he didn’t call 9-1-1 himself because “he gets
nervous and he didn’t know where to tell thém to go.” (PHT, Vol. 2, 92:24-93:4.)

Dr. Montes, a pediatric radiologist, reviewed the June 6, 2013 imaging of the Khayden
from UMC and rendered his own opinions as to the findings contained therein, (PHT, Vol. 2,
7:9-12.) Dr. Montes noted the chest CT revealed symmetric consolidation in the lungs, which
he opined is evidence of a collapsed lung from lack of oxygen, not pulmonary contusions.
(PHT, Vol. 2, 12:3-5, 12-22.) Dr. Montes noted in the abdominal CT that there appeared to
be inflammation or fluid around the pancreas. (PHT, Vol. 2, 14:10-15.) Dr. Montes also
reviewed the head CT that showed multiple injuries. (PHT, Vol. 2, 15:18-24.) Khayden
suffered a subdural hemorrhage on the left side of his skull that extended along the whole side
of the head from front to back. (PHT, Vol. 2, 17:4-7, 14-16.) The subdural hemorrhage was
acute, in that it was less than 48 hours old, and the heterogeneous color indicated the bleeding
was either active or not old enough to have started clotting. (PHT, Vol. 2, 17:21-18:1.) There
was also a small amount of blood in the posterior region of the brain, which Dr. Montes
associated with the stellate skull fracture. (PHT, Vol 2, 18:2-19.) The point of impact causing
the fracture would have been the center with the lines extending from the impact site in
multiple directions. (PHT, Vol. 2, 18:25-19:10.) Dr. Montes also noted a midline shift as a
result of brain herniation. (PHT, Vol. 2, 19:23-20:3.) The CT of the brain also revealed diffuse
cerebral edema signifying a global injury from either significant trauma or lack of oxygen.
(PHT, Vol. 2, 22:7-12.) More significantly, Dr. Montes opined the injuries to Khayden’s head,
as depicted in the CT scan indicate he had suffered multiple injuries; one injury causing the
fracture and blood localized to the fracture site, and a separate injury causing the left-side
subdural hemorrhage and cerebral edema. (PHT, Vol. 2, 24:15-19; 25:14-19.)

Dr. Lisa Gavin performed the autopsy of Khayden Quisano on or about June 7, 2013.
(PHT, Vol. 3, 6:12-14.) The majority of the injuries salient to the autopsy findings were located
in the bfain and skull. (PHT, Vol. 3, 11:8-14.) The injuries to the brain would have had to
occur within hours of the time of death. (PHT, Vol. 3, 133:17-21.) On the back of the skull,
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Dr. Gaviri located a stellate fracture and corresponding subgaleal hemorrhage. (PHT, Vol. 3,
13:22-14:9.) There was also a subdural hemorrhage predominantly on the left side of the brain,
though there was also some bleeding on the right side. (PHT, Vol. 3; 13:13-19.) The right side
subdural hemorrhage was mostly at the back portion of the brain. (PHT, Vol. 3, 19:9-11.) Dr.
Gavin noted the left side had a “great deal of hemorrhage” that extended along most of the left
side of the brain from the back to the front. (PHT, Vol. 3, 19:11-14.) The brain was also very
swollen, as indicated by the lack of prominent grooves, (PHT, Vol. 3, 22:3-7.) The eyes also
had subdural hemorrhage present. (PHT, Vol. 3, 24:16-17.) At aufopsy, the fungs were filled
with blood, which could have obscured evidence of pulmonary cohtusions. (PHT, Vol. 3,26:7-
15,108:9-17.)

The brain, spinal cord, and eyeballs were sent to a neuropatholegist for further testing,
(PHT, Vol. 3, 35:15-17.) The additional testing of the eyeballs revealed subdural
hemorrhaging in the optic nerve sheaths, with more in the right side than the left. (PHT, Vol.
3, 37:11-15.) The greater blood on the right side suggests more of an impact or focus of trauma
on the right side versus the left. (PHT, Vol. 3, 38:5-9.) The testing of the brain revealed
multiple findings. (PHT, Vol. 3, 39:1-4, 15-17.) One finding was diffuse cerebral edema, or
swelling of the entire brain, (PHT, Vol. 3, 40:8-12.) The brain also revealed injury from
hypoxic ischemia, which appeared to be early in the process of oxygen deprivation causing
damage to the brain, (PHT, Vol. 3, 40:19-41:14.) There was also diffuse axonal injury, which
is damage to the axons of the brain cells. (PHT, Vol. 3, 41:19-25.) The axonal injuries were
found in the deeper areas of the brain. (PHT, Vol. 3, 43:2-44:1.) Such injury occurs when the
stfands of the axon are torn or sheared, indicating the injury was caused by some sort of torsion
or rotational force, (PHT, Vol. 3, 42:1-4, 58:1-19.) The neuropathologist noted the extent of
the axonal injuries were caused by mixed etiologies, such that the injuries would have resulted
from both rotational forces and hypoxic ischemia. (PHT, Vol. 3, 142:20-143:1.)

Based on the constellation of injuries, Dr. Gavin concluded the cause of Khayden’s
death was “acute brain injury due to the blunt force travma.” (PHT, Vol. 3, 53:5-9.) Dr. Gavin

noted there were multiple areas of injury to the brain such that there could be more than one
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component involved in the case. (PHT, Vol. 3, 57:12-25.) Prior to making a determination as
to manner of death, Dr. Gavin also reviewed the investigative statements of the Defendant to
LVMPD and to the medical personnel who responded to the family home. (PHT, Vol. 3, 54:4-
55:7.) Ultimately Dr. Gavin determined manner of death to be undetermined. (PHT, Vol. 3,
56:5.) Dr. Gavin chose manner of death undetermined because she couldn’t rule it an accident
or a homicide. (PHT, Vol. 3, 55:21-56:2.) Notably, “in this case the information [revealed]
from the investigation doesn’t match the severity of the injury, and because of that it’s
undetermined in terms of what énded up causing this injury.” (PHT, Vol. 3, 53:21-24.)

After the death of Khayden, Detectives conducted additional investigation obtaining

records from Hawaii involving the death of an older sibling and additional non-accidental

| injuries suffered by Khayden in 2010. This resulted in greater scrutiny of the Defendant’s

versions of the events leading up to Khayden’s injuries and the Defendant failure to summon

medical assistance or render aid.

LEGAL ARGUMENT
Miranda warnings are not required where a suspect, not under arrest, voluntarily makes

a statement. California v. Beheler, 463 U.S, 1121, 103 8.Ct. 3517 (1983). Neither are Miranda

warnings required simply because the questioning takes place at the police station, or because

the questioned person is one whom the police suspect. Oregon v. Mathiason, 429 U.S. 494,

495,97 S.Ct. 711, 714 (1977). Furthermore, “in custody” status is not created simply because
the interview is “coercive.” The United States Supreme Court has repeatedly recognized the
reality that “any interview of one suspected of a crime by a police officer will have coercive
aspects to it, simply by virtue of the fact that the police officer is part of law enforcement
system which may ultimately cause the suspect to be charged with a crime. Mathiason, 429
U.S. 494, 495, 97 S.Ct. 711, 714, _

In Oregon v. Mathiason, the defendant was a suspect in a burglary, The police left a
note at the defendant’s apartment asking him to call them, Upon reading the note the defendant
called and arranged a meeting at the police station. When he arrived he was told that he was
not under arrest and was not given Miranda warnings, During questioning the officers told

him that his prints had been found at the crime, even though they had not been. The defendant
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subsequently confessed to the burglary. At trial, the trial court denied the defendant’s motion
to suppress this confession, The United States Supreme Court on appellate review ruled that
no Miranda violation had occurred and the confessioh was properly admitted. The court noted
that even though the police had focused on the defendant as a suspect, Miranda warnings were
not required. .

Also, in California v. Beheler, 463 U.S. 1121, 103 S.Ct. 3517 (1983), the defendant,
who was a murder suspect, agreed to go to the police station and was questioned a few hours

after the murder. Although Miranda rights were not given, the Court ruled that the defendant’s

statements were admissible since he was not subject to custodial interrogation, Moreover,
an objective test is used to determine whether a custodial situation is present. Factors such as
show of authority, involuntary restraint and passage of time are important, See State v, Carter,
700 P.2d 488 (Ariz. 1985), State v. Stanley, 809 P.2d 944 (Ariz, 1991).

Courts have regularly held that “... Miranda warnings are not required simply because

the questioning takes place in the station house, or because the questioned person Is one

whom the police suspect.” Feltrop v. Delo, 46 F.3d 766, 773 (8th Cir. 1995). See also Dannels,

supra., quoting Qregon v. Mathiason, supra.

In the instant case, however, Defendant’s interview did not take place at a police station.
The Defendant was initially contacted by detectives at University Medical Center (UMC)
following the transport of decedent, Kayden Quisano to that facility. At the time, the injuries
Kayden sustained were not consistent with the story Defendant proffered. Detectives asked
Defendant if he would to go back to his residence and explain what happened. Defendant
agreed and drove both himself and his other child back to the residence to talk with the
detectives. _

At no time was Defendant under arrest or otherwise detained in any way. Defendant
was never handcuffed at any time and the questioning that took place was actually at the
Defendant’s own home. Also, when the detectives and Defendant arrived at his home, there
was only a single patrol officer on scene. In no way were the circumstances of the questioning
coercive. The detectives also did not immediately begin questioning when they arrived at
Defendant’s residence. In fact, Defendant initially played with and interacted with his other

child for a time before the initiation of any questions by the detectives.
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Detectives then asked Defendant to tell them what happened so they could understand
what had occurred. Defendant never refused to talk with officers or acted as though he was
forced to do anything. Defendant, in fact, told the officers that he had been through a similar
situation in the past and was familiar with the process. Defendant readily offered his
explanation to the detectives and showéd them where and how Kayden had supposedly been
injured. Additionally Defendant demonstrated with a doll what had supposedly taken place.

Defendant never “confessed” to any wrong doing and never offered any other
explanation of events to detectives, despite his knowledge that Kayden’s injuries were not
consistent with Defendant’s explanation. Defendant did not have his will overborn by

detectives and Defendant maintained that he had done nothing wrong,

In Alward v, State, 112 Nev. 141, 154, 912 P.2d 243, 252 (1996), fhe Nevada Supreme

Court stated that the test for determining whether a defendant who has not been arrested is in

custody ““is how a_reasonable man in the suspect’s position would have understood his
situation.” “ (Berkemer v. McCarty, 468 U.S. 420, 442, 104 8.Ct. 3138, 82 L.Ed.2d 317

(1984)(emphasis added)).
In State v. Taylor, 114 Nev. 1071, 1082, 968 P.2d 315, 323 (1998) the Nevada Supreme

Court stated that there are seven factors to consider in determining whether objective indicia
of arrest are present: (1) whether the suspect was told that the questioning was voluntary or

that he was free to leave; (2) whether the suspect was not formally under arrest; (3) whether

the suspect could move about freely during questioning; (4) whether the suspect voluntarily {

responded to questions; (5) whether the atmosphere of questioning was police-dominated; (6)
whether the police used strong arm tactics or deception during questioning; and (7) whether
the police arrested the suspect at the termination of the questioning. 114 Nev, at 1082 n.1, 968
P.2d at 323 n.1, |

With regard to the instant case, Factor #1, while it is true that in Defendant’s interview
he was not told he was free to leave, Defendant was at his home and voluntarily agreed to meet
detectives at that location so he could tell them what had happened. Factor #2, Defendant was
not formally under arrest at any time during or even immediately after his interview. Factor

#3. Defendant was allowed to freely move about during the interview, Defendant walked
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about during the interview showing detectives where and how things had supposedly occurred.
In addition, Defendant, unaccompanied by police, drove himself and his other child, to |
Defendant’s residence and interacted with his son before any questioning took place. Factor
#4, Defendant voluntarily responded to questions and freely engaged with detectives during
the interview. At no time did Defendant indicate that he did not want to speak with the police
or that he needed or might want a lawyer. Factor #5, Defendant’s interview was not police
dominated. It occurred at Defendant’s own home with few other police present. Factor #6,
police did not use any strong arm tactics or deception during questioning. The tone of the
questioning was reasonable and Defendant was not threatened in anyway. Factor #7, while it
is true that police later arrested Defendant that same day, they did not do so immediately
following the interview. In fact, police terminated the interview and continued their
investigation only later deciding to arrest Defendant.

In this case, there are simply no facts which support an argument that Defendant’s
statement was involuntarily given or was the subject of coercive police action.

CONCLUSION

Based upon the foregoing arguments, the State asserts that Defendant’s statement to

police was voluntary and Defendant was not coerced in any way. The State will provide a
copy of the audio recording of Defendant’s statement so that the Court can assess for itself the
voluntariness of Defendant’s responses to questions and whether or not the questioning and
tactics employed by detectives involved any coercion, Defendant also provided a hand written
voluntary statement to the police before any questioning took place which provided some of
the details Defendant provided to detectives during his later interview. That statement is
attached to this Opposition as Exhibit 1,
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- The State, therefore, respectfully requests that this Court dény the defense motion, The
State, however, does not object to the Court holding a pretrial Jackson v. Denno hearing in

{ this matter so that the Court can further assess the voluntariness of Defendant’s statements to

I police.

DATED this 27th day of May, 2014,
I Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY
MICHAEL STAUDAHER
Chief Deputy District Attorney
Nevada Bar #008273

_ CERTIFICATE OF SERVICE
I certify that on the 27th day of May, 2014, I e-mailed a copy of the foregoing State’s
Opposition To Defendant’s Motion To Suppress Defendant’s Statement, to:

NANCY M, LEMCKE

PHILIP J. KOHN

Public Defenders Ofﬁce
delerk@eclarkcountyNV.gov

o D s

"R.JO
Secreta or the District Attorney’s Office
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