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required to disclose impeachment evidence before a plea of guilty is entered, 

no error occurred. (State's Brief at pp. 4-5). Yet, a prosecutor is required to 

disclose evidence that is material to either guilt or punishment. Roberts. v 

State 110 Nev., 1121, 881 P.2d 1(1994), citing, Brady,373 U.S. at 83. "It is a 
6 

7 
violation of due process for the prosecutor to withhold exculpatory evidence, 

8 and his motive for doing so is immaterial." Wallace v. State, 88 Nev. 549, 

9 
551-52, 501 P.2d 1036(1972). The prosecutor represents the state and has a 

10 

11 duty to see that justice is done in a criminal prosecution. 

12 
	

NRS 174.235(1)(a) requires the prosecution attorney to provide copies 

13 
of witness statements. This statute includes affidavits, as that is a written or 

14 

15 recorded statement of a witness. The witness, Ms. Rodrigues, was on the 

16 State's witness list. Certainly, the State should have disclosed this information 
17 

18 
under both Brady and the statute. It matters not that the witness testified at a 

19 sentencing hearing rather than trial. 

20 	The evidence (affidavit) was material. The Supreme Court held that, in 
21 

22 all cases except the prosecutor's knowing use of perjured testimony, evidence 

23 is "material" if there is a reasonable probability that, had the evidence been 

24 
disclosed, the result of the proceeding would have been different." United 

25 

26 States v. Bagley, 473 U.S. 674, 682(1985). A "reasonable probability" is a 

27 

28 
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probability sufficient to undermine confidence in the outcome. Bagley,  473 

U.S. at 678. 

In the case at bar the affidavit was both discoverable and material. This 

is a statement of a witness, and documentation in the possession of the State. 

Discovery applies to sentencing proceedings. The affidavit is material as the 

prosecution used this evidence against the one and only witness that testified 

at the sentencing hearing. Thus, it is likely that the outcome of the sentencing 

hearing—the defendant receiving the maximum possible sentence—would 

have been different. Bagley, supra.  

Thus, Mr. Quisano has established that a willful discovery violation 

occurred. The failure to disclose the material evidence severely prejudiced 

him. Thus, he respectfully requests that the appeal be granted and that Mr. 

Quisano be sentenced again. 

Respectfully submitted, 

PHILIP J. KOHN 
CLARK COUNTY PUBLIC DEFENDER 

By 	/s/ Norman J Reed 
NORMAN J. REED, #3795 
Deputy Public Defender 
309 South Third St., Ste. 226 
Las Vegas, NV 89155-2610 
(702) 455-4685 
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