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~.|| BRENDA J. ERDOES, Legislative Counsél S REC R s
KEVIN C. POWERS, Chief Litigation Counsel T gocT-8 PHE 4
Nevada Bar No. 6781 .
J. DANIEL YU, Pnnc1pa1 Deputy Leg1slat1ve Counsel AL ANE,LPJE%%@
Nevada Bar No. 10806 ‘. e, B a TR

LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION

401 S. Carson Street

Carson City, NV 89701 .

Tel: (775) 684-6830; Fax: (775) 684-6761
kpowers(@lcb.state nv.us; Dan. Yu@lcb.state.nv.us ,
Attorneys for Defendant Legislature of the State of Nevada

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

~ IN AND FOR CARSON CITY ‘ B

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

‘Plaintiff, - | Case No. 12 OC 00168 1B
: ~ Dept. No. 1
VS,

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA; THE LEGISLATURE OF
THE STATE OF NEVADA; and DOES 1-20,
inclusive,

Defendants. :

NOTICE‘ OF ENTRY OF ORDER AND JUDGMENT

- PLEASE TAKE NOTICE that on the _ Gth day of October, 2014, the Court in the above- -

titled action entered an Order and Judgment i_n w_hich a final judgment _Was entered in favor of the

Defgnd;ciﬁts on all caﬁses 6f actioﬂ and claims fdr réliel.C alléged in Plaintiff City of Fernley’s complaint.A
:1\ copy of the Order and J udgment is attached hereto as Exhibit 1 -
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DATED: This __8th__ day of October, 2014.

- By:

Respectfully submitted,

BRENDA J. ERDOES
Legislative Counsel

KEVINC POWERS

Chief Litigation Counsel
Nevada Bar No. 6781
kpowers@lch.state.nv.us

J. DANIEL YU

Principal Deputy Legislative Counsel

" - Nevada Bar No. 10806

Dan. Yu@lch.state.nv.us

'LEGISLATIVE COUNSEL BUREAU, LEGAL Drvision

- 401 S. Carson Street -

Carson City, NV 89701 _
Tel: (775) 684-6830; Fax: (775) 684- 6761

_ Attorneys for the Legislature
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CERTIFICAT_E OF SERVICE
- Ihéreby certify thatI am an émployee of the Nevada Legislati;ie Counsel Euréé,u, Légal ]jivisioﬁ
and that on the _ 8th day of October, 2014, pursuant to NRCP 5(b) and the partles stlpulation and
consent to service by electronic means, I served a true and correct copy of the foregoing Notice of Entry

of Order and Judgment,_ by electronic mail, directed to the following:

JOSHUA J. HICKS ' _ CATHERINE CORTEZ MASTO
BROWNSTEIN HIYATT FARBER SCHRECK, LLP Attorney General :
50 W. Liberty St., Suite 1030 . GINA C. SESSION
Reno, NV 89501 o ‘ Chief Deputy Attorney General
jhicks@bhfs.com - ANDREA NICHOLS
— . .. Senior Deputy. Attorney General
CLARK V. VELLIS . L -~ - OFFICE OF THE ATTORNEY GENERAL
CoOTTON, DRIGGS, WALCH, HOLLEY, 5420 Kietzke Ln., Suite 202
WOLOSON & THOMPSON o Reno, NV 89511
800 S. Meadows Pkwy., Suite 800 : gsession@ag.nv.gov; amchols@ag nv.gov
Reno, NV 89521 _ o : Att_orneys for Defendants Nevada Department -
cvelhs@nevadaﬁnn.com o " of Taxation and Kate Marshall, State Treasurer .

BRANDI L. JENSEN
Fernley City Attorney

" OFFICE OF THE CITY ATTORNEY

595 Silver Iace Blvd.

Fernley, NV 89408

bj ensen@citvoffernley.org

Attorneys for Plaintiff
City of Fernley, Nevada

| 'AhvEmpldyee of the Legislative Counsel Bureau
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REC'D & FILED

. IN THE F IRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

lN AND FOR CARSON CITY
CITY OF FERNLEY NEVADA, 4 -
Nevada mumelpal corporation, ' : -
Case No. 12 OC 00168 1B
Plamtlff, : ' Dept. No. 1
STATE OF NEVADA ex rel. THE NEVADA | ORDER AND JUDGMENT -
- DEPARTMENT OF TAXATION; THE N - '
HONORABLE KATE MARSHALL; in her
official capacity as TREASURER OF THE
STATE OF NEVADA; THE LEGISLATURE OF
THE STATE OF NEVADA,; and DOES-1-20,
mcluswe ‘
: Defendants. =
INTRODUCTION

This action was brought by Plalntlff Clty of Femley (Femiey) which is a general -law city

mcorporated under NRS Chapter 266 and located in Lyon County, Nevada. Femiey seeks money

'damages and deciaratory and mjunctlve relief" against Defendants State of Nevada ex rel. the State

Department of Taxatlon (Department of Taxation) and the Honorable Kate Marshail n her 0fﬁc1al

capa01ty as the Treasurer of the State of Nevada (State Treasurer). Femley challenges the

constitutionality of Nevada s“system of allocating certain statew1de tax revenues whilch are deposited
and consolidated in the Local Government Tax Distribution Account and distributed to Nevada’s local

go?emmental entities aadef NRS 360.600-360.740. The system is administered by the Department of
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Taxation and the State Tr_easurer, and it is commonly referred to as the consolidated {ax system or the C-

| Tax system. The'LegiSIature of the State of Nevada (Legislature) was pennitted to intervene as a

|| Defendant under NRCP 24-and NRS 218F.720 to defend the constitutionality of the C‘—Tax system.

On September 2, 2014, the Court heard oral arguments from the partles regardlng the following
motions: (1) Fernley ] Motxon for Summary Judgment ﬁled on June 13, 2014; (2) Femley s Motion for
Pamal Reconsxderatlon and Reheanng of the Court s June 6, 2014 Order ﬁled on June 18, 2014 (3) the
State ] Renewal of Motion to DISInISS, filed on May 5, 2014 which the Court converted into a Motion

for Summary Judgment in the COm'T’s June 6, 2014 Order' and (4) the Legislature’s Jomder in the

State s RenewaI of Motlon to’ Drsmlss ﬁled on May 6, 2014, which the Court also converted 1nto a

Motion for Summary Judgment in the Court’s June 6, 20]4 Order. Therefore at the hearmg, each party
presented the Court with a Motion for Summary Judgxnenr, and each party ‘asked for a final judgment to
be entered in irs 'favor on aIl remaining claims for relief aileged in Fernley’s complaint,

| ) In 1ts complalnt Fernley alleged both federal constitutional claims and state COl’lStltuthnal claims.

However on January 25,2013, the Nevada Supreme Court issued in thrs matter a Wnt of Mandamus

and Order Grantmg n Part and Denymg in Part Petition for Writ of Mandamus whlch directed this

Court to dismiss Fernley s federal constitutional claims because they were time-barred as a matter of
law by the 2-year statute of limitations that applies to such claims, State Dep’t of Taxation v. First Jud.

Dist. Ct., No. 62050 (Nev. Jan. 25, 2013). Aocordi'_ngly, on February 22, 2013, this Court entered an

Order Pursuant to "Writ of Ma'ndamus which granted the Defendants® Motions to Dismiss “in respect to

the federal constrtutronal claims belng asserted by Plaintiff.” Therefore, before the hearlng on the
parties’ summary-Judgment motlons the Court had already dlsnnssed Femley s federal constitutional
claims, which were its first claim for relief (denial of equal protection under the F ourteenth Amendment

to the United States Constitution) and its fifth claim for relief (denial of due process under the

Fourteenth Amendment to the United States Constitution).

2.
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Fernley’s remaining claims fot' relief are its state -oonotimtional clairﬁs, which are its second claim
for relief (violation of the scparation-of-powers provisiori of Article 3, Seotion 1 of the Ncoada
Constitution), its third claim for relief (creation of a speclal or local Iaw in violation of Article 4,
Section 20 of the Nevada Constitution), and its fourth claim for relief (v1olat10n of Article 4, Section 21
of the Nevada Constitution Wthh proVIdes that in all cases where a general law can be made applicable,
all laws Shall be general and of uniform operation throughout the State) Fernley asks for money

damages and declaratory and injunctive relief rcgarding its state constitutional claims.

At the hearing, the following counsel appeared on behalf of the parties: Joshua J. Hicks, Esq., and |.

| Clark V. Vellis, Esq., who appoared on behélf_ of Plaintiff City of Férnley; Andrea Nichols, Esq., Senior

Deputy Attorney General; \_vl_to appeared on behalf of Dofentia!hts State of Nevada ex rel. the Department
of Taxation and Statc 't‘rcasurcr; and Kevin C. foworo,' ﬁEsq., Chief Litigati'on Counsel, and J. Daniel Yu,
Es.q‘,' Ptincipal Dcpﬁty L'egisle‘ltivc»Counsel,_ of tho‘Lc_gaI- Division of the Legislative Coonocl Bureau
(LCB), who appeared on bohalf of D.efcndant Legislaturc-.‘ o
| -Having co_nsidcred the pleadings, documents and exhtbits in this oase' a;td having received the
arguments of counsel for ttie partios, the Court denies F ernley’s Motien for Summary Judgment and
grants the Défendants’ Motions to Dismiss, which were converted into Motions for Summary Judgment,
on all remaining claims for relief .allcged in Fernley’s _compltiint. Because the Court concludes that the
Defendants are entitled to judgment as a maiter of law, the Court denies, as moot, Fernley’s Motion for
Partial. Reconsideration and Retloftfing of the Court’s June 6, 2014 Order. Therefore, having adjudicatet_l
and donied- all remaining claims t“or tetief alleged in Fernley’s complaint, the Court enters t'mal judgment
in favor of the Defendants for the following reasons. o
First, the Court holds that Feml-cy’s" stato constitutional 'o]airos are time-barred by the .4-year

statute of limitations under NRS 11.220 as a matter of law Second to the extent that Fernley’s state

conshtut:onal claims scek money damages, the Court holds that Fernley’s claims for money damages are

3.




- 10

12

13
14
15
16
17
18
19
20

21

22

23

24

additiona.llji/ barred by sovereign irhfnunityhnder NRS 4]!(-)32-(1) as a matter of law. Third, the Court
holds that, as a political subdivision of the state, Fernley lacks standing as a matter of law to _bring
separatioo‘-oﬂpowers claims against the state under Artiole 3, Seetionl of the Nevada Constitution
because that constitutional 'p‘.rovisionooes': not-exist for the protection of political subdivisions of the
stste. Fourth, evtan if the Court assumes that Fernley has standing to bring separation-of-powers claims
against ‘the state and even.if the Court also assumes that those claims are not otherwise bariei:i as a
matter of law by the statute of limitations and soveieién immunit&, the Court holds that the Defendants
are entitled to judgment as a matier of law on the merits of those claims because the C-’i"ax statutes do
iiot viol-ate the separation—of—powers provision of Artiole"a‘, ‘ASeotion'l of the Nevada Constitition.
Fin_'ally,' in contrast to _it_s separation-of-powers claims, Ferhiey has standing as a matter of law to bring

oohstitutional claims against the state alleging that the C-Tax statutes violate the special-or-local law

.piovisioos of Article 4, Sections “20 and 21 of the Nevada Cohstitution. Nevertheless, even if the Court

fassumes that Fernley’s claims under Article 4, Sections 20 and 21 are not otherWise barred as a matter of

law by the statute of Jlimitations and - sovereign 1mmun1ty, the Court holds that the Defendants are -

entitled-to judgment as a matter of law on the merits’ of those olaims because the C-Tax statutes do not

-violate either Article 4, Section 20 or Article 4 Section 21 of the Nevada Constitution.

In reaohmg its dec:swn the Court sympathizes with Fernley’s desire to receive increased C-Tax

{ distributions to provlde 1mprOVed services to its residents. However, the Court finds that the Legislature

did not exceed its constitutional power over the distribution of state tax dollars when it made public
poliey determmations regarding how those state tax doliars are dlstributed to local governments under

the C-Tax statutes. In particular the legrsiatwe history of the C-Tax statutes demonstrates that the

Legislature determined as a matter of pubhc policy to limit any new locai government which is formed

or mcorporated after the enactment of the C-Tax statutes such as the Cily of Femley, frOm receiving

increased C-Tax distributions unless the new local government: (1) provides certain general-purpose.

-
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govemmental services, such as pollce protectlon and f ire protectmn as set forth in NRS 360.740;

1(2) assumes the functlons of another local government as set forth in NRS 354 598747 or (3) enters into

a- cooperattve agreement w1th another local govemrnent to establzsh a]ternattve formuias for C-Tax
dlstnbutrons as set forth in NRS: 360 730 |

Because the Court f' nds that the Leglslature ] pubhc policy determmatlons in this regard do not
result in any of the eonstrtutronal vrolatlons alleged in Fernley s complamt the Court’s 3ud1cral review

of the C- Tax statutes is at an end and the Court rnay not judge the wzsdom poltcy or farmess of the C-

- Tax Statutes because matters of pohcy or convemence or nght or Jus’uce or hardshlp or questlons of

whether the Iegzslat:on is good or bad are solely matters for consrderatlon of the Iegtslature and not of

the courts i ng V. Bd of Regents 65 Nev 533 542 (1948) As further aftrculated by the United

|t 'States Supreme Court in the context of state tax systerns “it is not W1th1n either the dlspos1t1on or power

of this court to revise. the necessarzly comphcated taxrng systems of the States for the purpose of
attemptrng to produce what might be thought to be a more Just dlstnbutlon of the burdens of taxatron" '

than that amved at by the state legrslatures ” Dane v. Jackson 256 U.S. 589, 598 99 (1921)

L Thus, if Fernley des1res to rece1ve mcreased C~Tax dIStI‘IbutionS without complymg with the
current provrsxons of the C-Tax statutes its answer lies w1th the Leglslature not with the courts

Accordmgly, beeause the Defendants are entrtled to _]udgment asa matter of law on all remaining claims

for rehef alIeged in Fernley s eomplalnt the Court enters the foliowrng ﬁndmgs of fact, concIuslons of 1

law, and Order and }udgment pursuant to NRCP 52 56 and 58.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A Procedural hlstory

Femley ﬁled 1ts complamt on June 6, 2012, In response the State ﬁled a MOUOH to DlSHllSS on

'August 3, 2012 and the Leg1slature ﬁled a Iomder in the State s Motlon to Dlsmlss on August 16, 2012

Fernley ﬁled an Opposrtlon to the State 5 Mot1on to Dlsrmss on August 20, 2012 in whlch Fernley

-5
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argued that the State’s Motion to Disrniss should be treated as a motion for summarjr judgment and
Fernley moved for a contznuance to complete. discovery under the summaryqudgment rule in |

NRCP 56(:{) On September 18 2012, the Couﬂ approved a Stlpulatlon and Order in which the partres

agreed to treat the Legrslature s Joinder in the State s Motion to Dlsmlss as the Legrslature s own

Motlon to Drsmlss A

-On October 15, 2012, the Court entered an Order Granting a Contmuance to Complete Discovery
in which the Court denied both Motions to Dismiss to allow Fernley a period of time to complete

discovery | That Order also provided that the Defendants, upon completion of a reasonable discovery

period were allowed to renew thelr Motrons to Drsrmss which would then be duly consrdered by the

Court On NovemberS 2012, the State and the Legrslature jointly filed a Petrtlon for Writ of
Mandamus ‘with the Nevada Supreme Court that asked the Supreme Court to review th1s Court’s order
deuying their Motiorrs to Dismiss. |

-On Ja'nuary 25, 2013, the Nevada Supreme Court issied a Writ of Mandamus and an Order
Grantmg in Part and Denymg in Part the Petrtlon for Writ of Mandamus ﬁIed by the Defendants State
Dep’t of Taxatzon v. Fzrst Jud Dist. Ct., No. 62050 (Nev. Jan. 25,2013). The Supreme Court stated that
“the dlstnct court was obhgated under clear fegal authorlty to dismiss the federal constltutronal claims
because Fernley “was requrred to brmg its federaI constrtutronal claims w1th1n two years of its
incor poratmn and its failure to do so renders those claims barred by the statute of limitations, " Id
However w1th regard to the Defendants argurnents that Fernley’s state constltutlonal claims should be -
drsmlssed ‘the Supreme Court stated that “although we. make no comment ‘on the merits of these
arguments we nonetheless decline to exercise our dlscretron to entertain this Wl‘lt petltron with regard to .

these issues,” Id. Asa result, on February 22 2013 this Court entered an Order Pursuant to Writ of

Mandamus whlch dismissed Femley S federal constrtutrona] cla1ms but ordered the parties to complete

discovery regarding Fernley’s state‘constrtutlonal claims.

. .
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, Summary Judgment seekmg relief. on 1ts state const1tut10na1 elalms

Followlng the cornpletion of discovery, the State ﬁled.a Renewal of Motion to Dismiss on May 5,
2014, in which it a_rgued that‘Fernley;s state. constitu_tional claims should be dismi'SSed as a matter of
law. On May 6, 20114, the Leg_iSlature filed a Joinder in Renewal of Motion to Dismiss. On June 6,
2014, the Court entered an Order_conyerting-the Defendants’ Renewed Motiousyto'Disntiss into Motions

for Summary Judgment. Additionally in its June 6, 2014-Order, the Court dismissed all claims against

the State Treasurer because the Court determined that the State Treasurer is entitled to sovereign

' 1mrnun1ty under NRS 41. 032(1) as a matter of law.” On June 13 2014, Femley ﬁled a Motlon for

On June 18, 2014 Femley also

filed a Motton for Part1a1 Reconstderahon and Rehearlng of the Court s June 6, 2014 Order. On

September 2, 2014, the Court heard oral arguments from the parties regarding each party’s Motron for
Summary Judgment and Fernley’s Motron for Partlal Reconsideration and Rehearmg of the Court’s

June 6, 2014 Order Therefore, each party has préesented the Court thh a Motion for Summary

Judgment, and each party has askéd for a final judgment to be entered in its favor on all remaining .

clalms for rehef alleged in Fernley s complamt

B Hlstory and overvnew of the C—Tax system
In 1995, the Leglslature ereated an 1nter1rn commrttee to study Nevada s laws govemrng the

distribution of state tax revenues to 1ocal governrnents ~ Senate Concurrent Resolution No 40

(S.C.R. 40), 1995 Nev. Stat., file no. 162, at 3034-36. ~The Legislature authorized the interim study
because it found that the existing laws relating to the distribution of tax revenues were inadequate 10
meet the demands ,'for'.new and- expanded seryices placed on local governments by Nevada’s rapid
populatron and econonuc growth Id Based on lts study, the interim committee reCDmrnended
consolidating six statew1de tax revenue sources into a single account and establlshmg base dmiounts that
would be distributed from the account to local governments LCB Bulletin No. 97 5 Laws Relatmg to

the Distribution Among,Local Gov’emme_nts of Revenue from Srare and Local Taxes -(Nev. LCB

-
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specific statutory formulas and credited to the county’s subaccount.

Reseérch Library, Jan, 1997)-'(Leg.’-s Ex. 5). The interim committee also 'recomntended establishing
apprci);iate ‘acljlt_stments. t_e' the base amounts vtd;eri public services prcvided by local goxtemmente are
taken .oA\.rer ‘by other entities or are eliminated. - Id The interim " commitice" also recomrhended
establishing the number and type of public services that new local governments must ptovide in order to
pa'rticipate in the distﬁl:tut'ion of revenue from the account. Id | "

_ In 1997 based on the results of the interim study, the Leglslature enacted Senate Bill' No. 254
(SB 254) Wthh created the C-Tax system codified in NRS 360. 600 360.740. 1997 Nev. Stat.,
ch. 660 at 3278- 3304 The Department of Taxation was glven the duty to administer the C-Tax system
and the state tax revenues deposned in the Local Govemment Tax Distribution Account (Account)
NRS 360 660 The proceeds from the followmg 31x state tax revenues are depos:ted in ‘the Account
(1) the hquor tax—NRS 369, 173 (2) the cigarette tax—NRS 370.260; (3) thc real property transfer
tameRS 375 070 (4) the basic city-county rehef tax—NRS 377. 055 (S) the supplemental city-county
rehef tax—NRS 377. 057 and (6) the basw governmental services taxﬁNRS 482 181. .

The state tax m01_1ey in the Account is d;stnbuted to local governments under a two-tier eystem.
Under the first-tier, a certain portion from each revenue source is allocated to each county according to
A A The first-tier revenues in the
county’s sub.accoﬁn_t a:el_then d.istn'buted to the county and the cities, tcwn_s,‘ enterprise districts® and

speciél districts® in the cou'nty that are eligible for a second-tier distribution.

"'n. 1997, the Account was enacted as the Local Government Tax Distribution Fund in the State
Treasury.” 1997 Nev. Stat.,, ch. 660, § 8, at 3278. In 1999, it was changed to the Local Government
_Tax:Distribution Account in the Intergovemmental Fund (NRS 353.254) in the State Treasury 1999

Nev. Stat., ch. 8, § 10, at 10. .
% Enterprise districts are local governmental entities which are not counties, cities or towns and Wthh

are determined to be enterprise districts by the Executive Director based on the criteria in

NRS 360.620 and 360.710. Examples of enterprise districts include certain’ general 1mprovement

" districts (GIDs) and certain water, sewer, sanitation and television districts.
* Special districts are local governmental entities which are not counties, citics, towns or enterprise
districts. NRS 360.650. Examples of spec;al chstncts include certain hospital, library, fi re—prctectlon

" and mosquito—abatement districts. o
.8-
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To be eligible for a second-tier distribution, the entity must be an enterprise district, or it must be a
county, city, town or spéCial district that received “before July 1 1998, any portion of the proceeds of a
tax which is 1ncIuded in the Account ” NRS 360.670. In addition, a county, mty, town or spemal district

is aIso elxglble for a second tier dlstrlbutlon 1f it was created after July 1, 1998, and it provides pollce

protecnon and at least two ‘of the foliowmg services: ( 1) fire protection; (2) constructmn mamtenance

and repair of roads or (3) parks and recreatlon NRS 360. 740

The second-tier distributions in each county have two components—base amounts calculated
under NRS.360.680 énd exceés amounts AcaIculated under- NRS 36_0.690.- The base amounts for the
enterprise districts in the county are distributed before any base amoﬁnts are distributed to the county
and the cities, towné and special ‘d_istricts‘ in the county. NRS 360.680. If there is sufﬁcien’; money

remaining in the county’s subaccount after the enterprise districts receive their base amounts, the county

and the éi’gies, towns and special districts in the county are entitled to receive their -base amounts.

NRS 360.690. However, if there is not sufficient mone‘yire_maining in the county’s subaccount to
distribute the full base amounts to the county and the pitiés, towns and special districts in the county,

their base amounts are prorated in proportionate percentages. Id.

After distribution of all base amounts, if there is any excess money remaining in the county’s |

subaccount, the county and the cities, towns and special districts in the county are entitled to receive

| distributions of excess émounts,_bﬁt the enterprise disiricts are not entitled to receive such distributions.

NRS 360.690. If excess amounts are distributed, the particular amount received by each entity ‘isv

calculated using statdfpry formﬁlas that take into account dhanges in population or changes in the
assessed valuation of taxable pl‘él;)crty, or changes in 1t;':)’sh. Id Bccausé tﬁe statutory formulas used to
calculate excess amounts involve varying faétor_s, the excess amounts ultimately distributed to the
county and the ‘cities, tow.n-s and special districts in the county are significantly impacted by the specific

population and property tax conditions attribuiable to each such entity.

9.
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Under the 1997 version of the C-Tax statutes, the base amounts distributed to the county and the
cities, towns and spemal dlstrlcts in the county were adjusted each fiscal year based on certam changes

in the Consumer Price Index. S.B. 254, 1997 Nev. Stat. ch. 660, § 10, at 3279 (codlﬁed at

NRS 360. 680) In addition, any excess amounts dlstrtbuted in the pnor fiscal year were added to base

amounts in subsequent fiscal years. 7 However, in 2001, the Leglslature amended the C-Tax statutes
to exclude exbess amounts from being added to base amounts n subsequent fiscal years, so that base
amounts were adjusted based only on certain changes in the Consumer Price Index, Assembly Bill

No. 10 2001 Nev Stat 17th Spec. Sess., ch. 7, §1 at 109 (amendmg NRS 360 680) In 2013, the

Leglslature amended the C-Tax statutes to provide that any excess amounts distributed in ﬁscal years

begmnlng on or aﬂer July 1, 2014 are added to base amounts in subsequent ﬁscaI yea.rs Assembly Blll
No. 68, 2013 Nev Stats ch. 3, §3,at II 12 (amendmg NRS 360. 680) Thus under the 2013 version of
the C-Taxstatutes, base. amounts are adjusted each ﬁse’allyear based on certain _changes in the Consumer
Price Index and the addition of any excess amounts disti*i'bnted on or after July 1, 2014.

C. Statutory methods for mcreasmg ‘C-Tax distributions to new-local governments. '

When the Leglslature enacted the C-Tax systern 1n 1997, 1t prov1ded several statutory methods for

mcreasmg C-Tax dtstrlbutlons o new local governments created aﬂer July 1, 1998 S.B. 254, 1997 Nev.

Stat., ch 660 §§ 14, 15 & 24, at 3282-86 & 3293-94 (COdlﬁed at NRS 360.730, 360.740° &
354, 598747) First, 1f a new IocaI governrnent is created after Julyl 1998 it is eligible to receive
mcreascd C-Tax dlStI‘IbuthIlS 1f it elects to prov1de police protectlon and at least two of the foltownng

serv1ces (1)ﬁre proteetton (2) eonstructlon ma}ntenance and repair of roads; or (3)parks and

recreation. NRS 360 740 Second ifa new local govermnent assumes the functions of another local

governrnent it is entttled to 1ncreased C Tax dzstnbuhons NRS 354, 598747 Thlrd a new Ioca!

government may enter intoa cooperatlve agreement w1th another local govemment to lncrease its C- Tax

d1str1but1ons such as when the new locaI government agrees (o take over services prowded by the other

.10-
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local government. NRS .360.730.

" The parties,disagree as to- whether Fernley is eligible to request an increase in its C-Tax

distributions under NRS 3‘60.740 if it elects to provide police' protection and at least tw_o of the other

rcquired sewices. Femtey contcnds that a netv local governiment which incorporates after July 1, 1998,
and elects to provide the requlred services has only a l-year wrndow after incorporation in whrch to
request an mcrease in its C-Tax d1stnbut1ons undeér NRS 360.740, Femley s contention 18 based on the
statutory provision mandatmg that the new IocaI 'government must subm1t its request for increased C-
Tax distributions “[o}n or before December 31 of. the year immediately preceding the first fiscal year

that the local govcrnment . would receive money from the Account ” NRS 360.740(2) (emphasrs

added) In support of its’ contentlon Femiey produced an advisory oplmon from the Department of

Taxatton which stated in relevant part: _

Question Four: Is Fernley eligible to receive an adjustment pursuant to the prov1sxons of
NRS 360. 740, as a munmlpahty created after July 1, 19987

- NRS 360 740 authorlzes a .newly created local govemment to receive an additional" -
allocation of Tier 2 Base C-Tax. At the time the City of Fernley was created in 2001, ithad -

~the option of takmg on police protectlon and two additional services (fire protection;
construction, maintenance and repair of roads; or parks and recreation). At the time of its
creation, Fernley had the option of taking on ‘these services and receiving an additional
allocation. Fernley did not opt to assume pohce protection At this time, if Fernley assumes
additional services it may be eligible for an adjustment of its C-Tax distribution pursuant to -
NRS 354.598747. Ia accordance with NAC 360, 200(2) thxs opmlon may be appealed to the

Nevada Tax Comm1s31on

(Femtey s'Ex. 24.)

The Leglsiature contends that NRS 360. 740 does not hm]t a new local govemment to a I—year

? Despite having the right to pursue an appeal of th'e Depal‘tment’s advisory opinion to the Ne'vada Tax
Commission and the further right to seek Jjudicial review under the Administrative Procedure Act,
Femley did not pursue any such relief "See NRS360.245 & NAC360.200 (providing for
administrative appeals of the Department’s advisory opmlons ‘to the Nevada Tax Commission);
NRS 233B.120 (providing for judicial review of an agency’s advisory opinions). Thus, Fernley did
not exhaust its administrative and judicial remedies to obtain a dispositive ruling concerning whether
it is eligible to request an increase in 1ts C- Tax dlsmbutlons under NRS 360,740 if it elects to provide

the required services. ,
.'.1'1_
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window afier incorporation in which to request an increase in its C-Tax distributions. The Legislature

centends that the term “ﬁhe' first fiscal year” in the statute does not refet to the first fiscal year after
\ : - . '

incorporation, but rather to the first fiscal year after the local government elects to provide the required

: ser\_rices and files its request for increased C-Tax disfributions, which can occur in any year after
incorporation. The Legislature 'f_urtlli_er eentends that even if NRS 360.740 is ambiguous because it is

subject to more ‘than one reasonable interpretation such ambiguity should be resolved in favor of new

local governments be-mg able to request increased C-Tax dlStE‘IbutIOI]S in any year after mcorporatlon in
order to carry out. the 1ntent of the C- Tax statutes and to av01d any alIeged constltutlonai problems
Thus in the Legislatute’s view, Fern]ey remains ehglble to submlt a request under NRS 360.740 for
1ncreased C-Tax dlstmbutlens 1f it elects to prov1de the requu'ed services. |
Fern}ey counters that even if it is e11g1ble to request an 1ncrease in its C- Tax d]StHbUthIlS under
NRS 360 740, it is caught in a “classic catch 22” because 1t must ﬁrst pr0v1de police protectlon to

request- an increase 1n its C—Tax dlstnbutions under NRS 360.740 but it is currently unable to provide

'pollce protecnon ‘because it does not have sufficient tax revenues to do so without first recelvmg an

increase in 1ts C-Tax distributions. F ernley also argues that even if it elects to provxde police protection
and the other services required by NRS:360.740, it would not be entitled to an increase in its C-Tax
distﬁbutions bec_ause ‘its request would have to lbe revienved and approved by the Committee on Local
Government Finanee(CL(}F) and thie Najéada Tax Commission. NRS 360.740(4)-(6). Fernley believes
“there is no likelihood of success for a new entity in 'st_leh a nrocess_’ ’ Bas_ed on its assertion that the
membens of the CLGF are representatives of .other local gove_rnments which wouldr stand to lose C-Tax

IEVENUEs upon their redistribution to a new local govemment like Femley

The Leg1siature contends that Femley s 1nterpretat10n of NRS 360.740 is not consmtent w1th the

> The CLGF consists of eleven members. NRS 354.105. The following assoc1at1ons eaeh appoint three
members: (1) the Nevada League of Cities; (2) the Nevada Association of County Commissioners;
and (3) the Nevada Schoo! Trustees Association. Id. The Nevada State Board of Accountancy

appoints the other two members. . 7d.
' : -12-
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local governments.

intent or purpose of the statute and produces unreasonable or absurd results that must be avoided. The
Legislature contends that because the intent or purpose of NRS 360 740 is fo encourage the formation of

new general-purpose local governments that prov1de their own tradrtional general purpose governmental

|| services, such as police protectlon and fire protectlon the statute must be 1nterpreted in a reasonable

manner that facilit:ates, rather than impedes, distributing C-Tax revenues to those new general-purpose

The Legislature c_ontends that it would be unreasonable or absurd to interpret

NRS 360.740 to require Femley to provide_a fally operational police depa_rnnent and the other required

services before it may request an increase in its C-Tax drstnbutrons to fund those services. Instead, the
Leg1slature contends that a reasonable readrng of NRS 360 740 would require Fernley to take

appropnate leglslatlve action expressang the clty s 1ntent to provrde pohce protection and the other

requ1red servrces begmnrng m an, upcomlng fiscal year and thereafter Fernley could submzt a request

under the -statute “[o]n or before Decernber 31 of the year umned]ately precedmg the ﬁrst fiscal year”
that Fernley wouid receive mcreased C—T ax d1str1butzons to fund those Services. Addltlonally, the
Legrslature contends that, regardless of the proper statutory 1nterpretatton of NRS 360. 740 no pohtlcal
subd1v1s1on has a constltutlonal right to obta;n an adjustment or increase in its C- Tax dlstrlbutxons and
that the issue of whether Fernley is eligible to request an increase. in.its C- Tax distributions under
NRS 360.740 hasno beartng on its state constitutional claims. R

" Although the parties are in dispute regarding the proper statutory interpretation of NRS 360.740, it
is not'necessary for the Court to resolve the disputed statutory issues in order to adjudicate Fernley’s
state'constitutional claims. Bven if it IS imclear whether _the C-Tax statutes allow Fernley to submit a
request under NR‘S‘360'.740 for increased C;Tax'-disuibutions, it is clear that _the C-Tax statutes allow
Fernley to receive 1ncreased C Tax distributions under NRS 354.598747 if Fermley assumes the
functtons of another Iocal govemment Itis also clear that the C Tax statutes allow F ernley to enter into

cooperatlve agreements with other local governments to lncrease its . C-Tax d1str1but10ns undet

13-
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NRS 360,730, including_,in circumstdnees where Fernley agrees to take over services provided by
another local_goyemment.' -'Thus contrary to Fernley’s claims," the- 'e)tisting C-Tax statutes contai_n
everal statutory methods for F ernley to receive mcreases in 1ts C-Tax dlST,I'lbuthnS

Desprte the avarlabrhty of these statutory methods Fernley contends that Lyon County is unlrkely

or unw11hng to enter 1nto any cooperat'lve-agreements to increase Femley s C-Tax distributions given

11 that Lyon County has already rejected several of Fernley ] prevrous ‘requests to enter into such

a_greements. The Leglslature contends however, that Lyon County has officially represented on the

public record in legislative proceedings that it is willing to negotiate a cooperative agreement to increase

Fernley’s C-Tax distributions it Femley is willing take oyer one. or more of the services-the eounty is
presently prov1d1ng to the city. |

"The Legrslature points to testimony g1ven by Lyon County officials before the Leglslature s 201 -
2013 Intenm C-Tax Study, which was ereated by tbe Leglslature to comprehenswely study the C-Tax
system. _Assembly Bill No.,?l, 2011 Nev. Stat., ch. 384, § 1, at 2391-92. Dunng the 2011-2013 Interim
C-Tax Study, 'the Lyon County Comptroller testitied that the county did not oppose providing additional
C-Tax fundingfto Fernley. and would be yvilling to discuss a redistribution of C-Tax funding oetween the
county and the city if Fernley would be witling totake oyer one or more of the services provided by the
county to the city, such as police protection. (Leg. Ex.6.) The Comptroller further testified that if
Fernley had opted to" assurne policeiprotectton services when it ineorporated and had engaged Lyon
County in a d—iscussion ot C-Tax 'alloeatton “Fernley Would have received an allocation from Lyon-

County - to go to the city coffers to pay for those servrces Id. - According to the Comptroller’s

testlmony, ,beeause Fernley drd not opt to provide polrce-proteetlon serv1ees ‘when it 1neorporated ‘the
on’ly reason the Cit'y of Femnley had [C-Tax revenue at all] was beeause-the city -was _recemng
distributions when they were an'unine_orporated town proyidin'g.parlr services previously.” Id.

A_lthough the parties disagree as to whether Lyon County is willing to enter into any cooperative

-14-
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agreemerits.with Femley‘to increase its C-Tax distributions under NRS 360.730, it is not necessary for

the Court to resolve that disagreement in order to adjudicate Fernley’s state constitutional claims. Based’

on its plain terms, NRS 360.730‘autl_10rizes, but does not require, local govemtnents to enter into

cooperative- agreements to adjust C-Tax distributions .among the local governments. Thus, a '_looal
government’s decision whether to enter into any cooperative agreements under NRS-360.730 is purely a -

discretionaty decision entrusted to its .govem,ing body. Given that ‘Lyon County has previously
exercised its diseretilon'undei‘ NRS 360.730 to reject such coopei_"ative agreements, Fernley argues that
NRS 360.730 is an “iilusory i'emedy” because the possioility of Lyon County actually entering into any

cooperatlve agreements with Fernley is so remote. Femley, however fails to cite any authority for the

proposmon that a pOl]thﬁl subd1v1s1on has any constitutional nght to a statutory remedy for mcreasmg

its C-Tax dlstrlbutlons In the absence of such a constitutional nght the Leglslature 1s empowered to

determme as a matter. of pubhe pohey, whether and under what circumstances a political subdivision
may request or receive any inereases in its C-Tax distnbutxons."‘ | |

In. tﬁis 'case, the. .-Legislatu're has pfovided. several statutory methods for inereasing ..C-Tax
distribations to new Io_eal governments. While the Court ae}mowle‘dges that the existing statutory
naethods for i_ncreasing C-Tax distributiohs_toay be _difﬁcutt for Fernley to meet, especiatly if it_-A must
take over one or more serVioes vprovided by aoother Iocal government, it was with.in the Legislature_’s
eonstltutzonal power over the dlStl_‘lbutIOIl of state fax doﬂars to determme as. a matter of public policy,
whether to pI'OVIde such statutory methods in the C-Tax statutes in the first place and, if it decides to do
5o, {0 determme the criteria that must be satisfied m order to obtain an increase in C-Tax dlstrlbuttons
Given Fernley’s des1re to receive mcreased C Tax dIStI‘ibuthIlS to prov1de xmproved services to ItS
residents it is understandable that Fernley is dlssatlsﬁed with the statutory methods chosen by the

Leglslature as a matter of public p0110y, for i 1ncreasmg C Tax dlstnbut:ons to new looal governments.

Nevertheless because the Court finds that the Legislature s public policy determmatzons in this regard

o =15
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do not.result in any.of the constitutional violations alleged in Femley’s complaint, Femlefs
dissatisfaction with the statutory methods chosen by the Legislature for increasing C-Tax distributions
does not provide any evidentiary support for its state constitutional claims.

D.  Application of the C-Tax system to Fernley.
was eligible for a second-tier distribution. To facilitate Nevada’s transition to the new C-Tax system,
the Legis'lature' included transitory provisions in sections 35-36 of S.B.254 which initially took

.prec_:edence over NRS 360.600-360.740. S.B. 254, 1997 Nev. Stat., ch.’ 660,. §§ 35—36; at 3301-04.

was the fiscal year beginning on Jhly 1, 1998, and ending-on June 30, 1999, ar'ld the base amount for

3301-02. After thé period in which Fernley’s C-Tax distributions were calculated pursuant to S.B.254’s

tranéitq}’y provisions, the base amounts of Femnley’s C-Tax distributions were thereafter caléulated
pursuailt to the statutory formulas in NRS 360.680, as amended, and any excess amounts included in

Fernley’s C-Tax 'di.stribution's. were thereafter calculated pursuant to the statutory formulas in

NRS 360,690, as amended:

._ Since the enactment of the C-Tax Systém in- 1997, Fernley is the only governmental entity to

incorpor‘ate. as ‘a new city .in Nevada® In 1998, a sufficient number of qualified electors of the

only entity to consider incorporation. -In 2012 for example, the voters of the Town of Laughlin in

proposal. See Senate Bill No. 262, 2011 Nev. Stat., ch. 481, at 2997-3026 (providing for an election
to be held on the question of the.incorporation of'the City of Laughlin). '
| ' -16-

'Whe_n the Legislature enacted the C-Tax system in 1997, Fernley was an unincorporated town that

Under section 35 of S.B. 254, Fernley’s initial year of C-Tax . distributions as an unin'corpofated town

Fernley’s. initial year of C-Tax (_ﬁstn'butidrfs was calculated ‘gsing the formula in that section. Id. § 35, at

ﬁninc’o;porafed Town of Fernley formed the Fernley Incorporation Committee to take the steps required '

to éircuiate an incorporation petition and bring about. Femley’s' incorporation under NRS Chapter 266, |

¢ Although Fernley is the only entity to incorporate as a new city in Nevada since 1997, it is not the |

Clark County, Nevada, consideréd a proposal to incorporate as a new city, but they rejected the -
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Nevada’s general law for municipal incorporation.’ (Leg.’,s Ex. 11.) Under NRS Chapter 266, an

ineorpomtion petition must include, among other 4things, the incorporation committee’s plans for
providing police protec.tieﬁ, fire p'rote,ction., road maintenance and other goVéfninental sefvices, along
with an estimate of the costs anci the sources of reeenue for providing those services. See NRS 266.019.
As a result, the Fernley Incorporatlon Commlttee corresponded. with the Department of Taxation in 1998

to obtain estimates of the C- Tax dlStI’IbllthIlS and the other tax revenues that Fernley could expect if it

|| incorporated. (Leg.’s Ex. ]~1.) _

On June 25, 1998, using seve;al_different population growth eates s.'ubn;litte'd by the Incorporation
Commitiee, the Department of Texation edvieed rthe Incorporation Committee that F efnley woul;i realize
little to ﬁo increase in ite C-Tax di'stributions as. the result of its incorporation “and the Department
directed the Incorporatlon Committee to examine NRS 354.598747 to determine the impact on Femley ]

C- Tax distributions if Fernley were to assume any of the services that WOuld be prov1ded to the

ineorpei‘ated city by Lyon County.® (Leg.’s Ex. 12.). On July 17, 1998, the Departmeht of Taxation

again advised the Committee that Fernley would not experience any significant increase in its C-Tax

distributions if it incorporated within its existing boundaries unchanged. “(Leg. Bx. 13.) On March 3,

1999, the Departnient of Taxation also advised the Committee of the requirements of NRS 360.740

concerning the provision of required services for a-newly incorporated city to receive increased C-Tax

distributions. (Leg, Bx.14.)

-On March 27, 2000, the Incorporaﬁon Committee submitted an informational letter along with its

|7 The Nevada Constitution allows the Leglslature to provide for the organization of cities through

- general laws for municipal incorporation. Nev: Const. art. 8, § 8; State ex rel. Williams v. Dist. Ct., 30
Nev, 225, 227-28 (1908). It also allows the Legislature to create cities through special acts. Nev.
- Const. art. 8, § 1; State ex rel. Rosenstock v. Swifi, Il Nev 128, 142- 45 (1876) W. Realty v. Czty of

‘Reno, 63 Nev. 330, 350-51 (1946).

® For example, based on a population of 6,510, the Department projected Fernlcy s C-Tax dlStI‘IbUthI}

would be $83,824.89 for the fiscal year beginning on July 1, 1999, and based on a hypothetical

population growth rate of 9.09% with a resulting population of 12,000, the Department projected |-

Fernley s C-Tax dlStI‘lbI.IthIl would be $84,075.91, a net 1ncrease of only $251 02. (Leg.’s Ex. 12.)
. -17_ 5
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| incorporation petition to the CLGF'which has a statutory duty under NRS Chapter 266 to determine
| Leg. Ex. 16.). The informational letter indicated that Fernley’s fire protection was being provided by the

‘County Sheriff’s Department and the construction, maintenance and repair of ifs roads was being

{provided by Lyon. County. (Leg. Ex. 15.) " The informational letter also .indicated that Fernley’s

County Fire Protectlon District to continue prov1d1ng its fire-protection services and that it anticipated

continue providing a number of services and therefore expressed some concern that:

whether certain requirements for incOrporation of a general-law city have been sa_,tisfied. (Leg. Ex. 15 &

North Lyon County _Fire.Protection District, its police protection was being provided by the Lyon

recreational facil‘ities which 'included three ptiblic parks in Fernley, were being funded by Lyon County.
Id. The mcorporatron petltzon set forth Femley’s plans for provzdlng these governmental services after

1ncorporatton (Leg Ex. 16 ) The incorporation petmon indicated that ernley expected the Nolth I.yon

negotiating and entering -into interlocal agreements with Lyon County for. the continued provision of

services relating to-police protection, parks and recreation and the construction, maintenance and repair

of roads. Id. .

Dnrmg a meetlng of the CLGF to address the feasibility of Fernley s proposed incorporation, the

CLGF noted that Fernley s incorporation petition relied on the expectatlon that Lyon County would

- how effective this can be is gonna [sic] be determined largely on how willing and how able
the city is to reach agreement with the County eventually on the provision of services or the
. trading back and forth of this'mioney,; mostly from the consolidated tax I would assume . . . if
“indeed, the working with the County goes smoothly I think we clearly have the abihty to
provlde the revenues needed for a crty [but if] the County’ says no, go take a walk, then

~ you’ve got big.problems.”

(Leg Ex. 17) In response ‘Debra Brazell the Chair of the Incorporatlon Committee, assured the CLGF t

that “the change in {C- Tax] law. is really equltable and really, 1eally works nlcely and that because of

Fernley’s relattonshlp with Lyon County Fernley expected to maintain service levels “either by funds or

negotiated serv1ces;” i
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- Fernley’s inoofporatioil became-effective‘ on July 1, 2001. As evidenced by the public record

preceding its incorporation, Fernley was aware in 2001 that it would receive little to no increase in its C-

Tax distributions as a result of its incorporation regardless of any projected populationr growth. Fernley
was also aware in 2001 that its C-Tax distributions could be increased only_'if it or0vided the required

services under NRS 360.740,‘ assumed the functions of another local govemment' under

|| NRS 354.598747, or entered into a cooperative agreement with another local government under

NRS 360.;730. ‘Thus,. Fernley was -aware in 2001 fhat its C-Tax distributions would continue to be
calculated and adjusted usinig its origioal base eniount under sec;cion 35-36 of 8.B. 254 and the statutory
formuljas in NRS 360.580 and'360._690, as arheoded, unlees it complied v'yith one or‘more'of. the statutory
methods for inefeasing its C-Tax distributions. As stated by the Ne’vada, Supreme Court in its order
regardmg the mandamus petltzon “{n]elther party dtsputes that, at the tnne of the Clty ] moorporatmn n
2001 the City was aware that absent specific c1reumstanoes, its base consohdated-tax diSt[’lbuf!OIlS

would be set by its prev1ous dlStl’lbuthIlS and would 1_'ema1n at that level.” State Dep’t of Taxation v.

Fzrst.}ud Dzst Ct No. 62050 (Nev Jan. 25, 2013)

Unhke many other Nevada OltISS Fernley does not prowde the traditional general purpose

govemmental services of poliee_prot‘eetlon and fire prot_eetlon. Instead, pohce-proteetlon services are

provided by the Lyon County Sheriff’s Department, and ﬁre-_proteetion services are provided by the

North Lyon Coud:ty Fire Protection District. EQen fhough Femley does not provide the traditional
general—purpose govemmental serwees of pohce protectlon and fire protection, it asks to be compared to
the C1t1es of Elko, Mesqulte and Boulder Clty which have similar popuiahons to Femley but which are
different. from Fernley beeause they prov1de the tradltlonal general—purpose governmental servmes of
pohce protecnon and fire proteenon Thus whlle Fernley believes it should receive the same C-Tax
dzstnbutmns as those general-purpose govemments it does not seem that Fernley wants to provxde the

same services” as those- general-purpose governments or assume the functions of another local.

10




10
11
12
13
14

15

16 |

17

18

19

20

21
22
23

24

govemrﬁeht as required by the C-Tax statutes.

: '. F_emley contends,- however, that ifs residents .shoulder‘ a ﬁnique burden‘amon'g general_-léw cities
beceuge they pay a proi)erty tax ehafge that directly funds the fire-protection services of the North Lyon
County Fire Pl;otectioh_. ]jistfict, whi'ch is é speeiei district under the C—Tei stafutes ahd which receives
its owﬁ C-'_Ta)_( distrib:utions'.._: (Ferniey’s Ex.'33.) ‘ However; it was representatives of Fernley who

lgbbied for the passage ofvspeeial legislation 1n 2001 to preserve the North Lyon County Fire Protection

District in order to avoid- having to create a cify fire department immiediately upon Fernley’s

1ncorporat1on Assembly B1Il No. 663, 2001. Nev. Stat., ch. 135, at 701-02.

When a city 1ncorporates under NRS Chapter 266, the general law prov1des that fire protection |

districts may no ionger exist within that city after the incorporation becomes effective. NRS 266.043(2).
Ho_wever, before .Ferﬁley’s incorporation bécame .‘eft.‘ective on July 1, 200 1, 'representativee of Fernley
lobbie'd for the passage of sf)eeial Iegislation “pro;fidingefor the continued existence of the North Lyon
County Fire Protection Dlstnct followmg the lncorporatlon of the City of Fernley.” Assembly Bill

No. 663 2001 Nev. Stat ch 135, at 701. The spec1a1 leglslataon prov1ded that:

: Notw1thstand1r1g the provisions of subsectron 2 of NRS 266.043, the North Lyon County
Fire Protection District- may continue’ to exist on and after the date on which the
incorporation of the City of Fernley becomes effective and the boundaries that district may
continue to include territory incorporated into the new City of Fernley.

Id §3,at701-02.
Based on the legislative committee testimony,. regarding the special legislation, its sole purpose

was to maintain the ‘North Lyon Fire Protection District “in ‘status quo’ position” in order to avoid

having to create 3- city fire deparhnen:[ immediately upon Fernley’éjincorpdrat‘ion. Hearing on A.B. 663 |

before As&éinbly Comm. on Gov’t Affairs, T1st Leg. (Nev, .Apr. 25, 2001). However, given that the

spemal legzslatzon uses the penmsswe term “may,’ thefe is no requirement that the North Lyon Fire

Protection District must contmue to exist’ 1ndeﬁn1te£y within the mcorporated boundanes of Femley

20-
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Instead, Femley’s city council may create a city fire department under the general law in NRS 266.310, |

which authorizes the city council to “[o}rganize, regulate and maintain a fire department.” See Hearing

|fon A.B. 663 before Assembly Comm. on Gov"t Affairs, 71st Leg.. (Nev. Apr. 25, 2001)"(testim0ny of

LeRoy Goodman, Lyon County Commissioner, stating: “It was felt the fire district should remain the

same until Ferhley could afford to establish théir own department.”), Consequently, even though

Fernley’s fire-protection services are currently pr_q-vided by the North Lyon County Fire Protection

Distr;'ct, Fernley is authorized by existing law to take over those servibes, and Femley could receive

increased C-Tax distributioné under NRS 354.59874‘7 by assuming the fire-protection functionsv of the

|| North Lyon County Fire Protection District.

Sirﬁilariy, Fernley’s city coun_ci] may creét_e a_f_;ity police department under the general law in NRS
Chapter 266. See NRS 266.390, 266,455, 266,460 & 266.530. Thus, even though Fernley’s police-
protection ,seﬁices are éux_‘rently pfoVided by Lyon County, Fernley is author_ized by existing law to take
over those services, a.nd Fernley could receive iﬁcrcésed C-Tax disuibutions under NRS 354._598747 by
asspming the police—prdtectiron functions of the county. Accordingly, if.Fem-le;y wants to be comparable
to the Citics of Elko, Mesquite_and Boulder Cit)-z, it héé the statutory é.uthority to provide the traditional
general-purpose ggvemment_ai]ﬂservicés of police‘_pr.otection and fire protection like those othér cities,

and it would be entitled to increasedrc-Tax distributions uhder NRS 354.598747 if it provided those

services.

E. Standards of review.

A ﬁafty is entitled to summar‘y judgment under NRCP 56 whén the 7submissions in the record
adeh_ioﬁstr&te th-at nc:) génuine issue of _méterial fact éxists, ahd. the -m‘oVing party is entitled to jpdgnient
asa matter of law.” _Wood v. Safeway, 121 Nev. 724; 731 (2005). The purpose of granting summary
judgmént “is to avoid a needless trial when an appropriate showing is m_a.de: in advance that there is no

genuine issue of fact to be tried, and the movant is entitled to judgment as a matter of law.” McDonald
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v. D.P. Azexdndgr, 121 Nev. 812, 815 (2005) (quoting Coray v. Hom, 80 Nev. 39, 40-41 (1964)).

In addition,_ a party_i's entitled to summary judgxn_ent when the cléim_s 'against the party are barred
'es a matter of law by one or more aﬂirmati.ve defenses. See 'Williams v Cottonwobd Cove Dev., 96 Nev
857, 860 61 ( 1980) An affirmative defense isa legal argument or assemon of faot that, 1f true, prohlblts
proseoutron of the olalms agamst the party even if all allegatlons in the cornplamt are tme Douglas
_Dzsposal. v. Wee Haul, 123 Nev. 552, 557-58 (2007). Such afﬁrmatrve defenses include the statute of
h'mitations and sovereign imrnunit_y. ' See NRCP 8(c); Boulder 'Ci't)‘)‘v. Boulder Excavating, 124-Nev.
749, 754-55 (2008); Kellar v. Snowden, &7 Nev’: 488, 451—92 (1971). Finally, a party is entitled'_ to
sumrnary judg‘ment when the other party lacks standing as a matter of law to bring a claim. See Gunny
V. Allstate Ins., 108 Nev. 344, 345 (1992) | .- |

In thiS case, the on]y clarms remaining are Fernley s state constrtutional c]auns in Wthh Fernley
aIieges that the C—Tax statutes violate the separ‘ation-of—powers provision of Artiele 3, Section 1 of the
Nevada Constitution and the soeolal-or-local law provrsmns of Article 4, Sections 20 and 21 of the

As a general rule, when the p]arntrff pleads claims that a state statute is

to decide and which may be decided on summary judgment where no genuine issucs of material fact

exist and the record is adeouate for consideration of the constitutional issucs presented.9 ‘
With regard to Fernley’s state constitutional claims, each party moved for summary judgment, and
ea.chvrparty argued that no genui.ne issues of material fact exist and that the Court could enter summary

judgment in its favor as a matter of law. No party contended that.the record is inadequate for

consideration of the oonstitutionai issues presented. Therefore, the Court finds that summary judgment

? See Flamingo Paradzse Gaming v. Ckanos 125 Nev. 502, 506-09 (2009) (affirming district court’s
summary judgment regarding oonstrtutlonahty of a statute and stating that “[tlhe determination of

284, 294-95 ( 1983) (holding that a-constitutional claim may be decided on summary judgment where

constltunonal issues presented)
22-

unconstitutional, the plaintiff’s.claims present only issues of law which are matters purely for the Court

whether a statute is constitutional is a question of law.”); Collins v. Union Fed. Sav. & Loan, 99 Nev. .

no genuine issues of material fact exist and the record 1s. adequate for consideration of the -
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1s appropriate because there are no genuine issues of material fact which need to be tried and because

Fernley’s state .constitutional claims fail on their merits as a matter of Jaw. In addition, the Court also

finds that summary judgment is appropriate because Fernley’s state constitutional claims are barred as a

_gdditionally barréd as a matter of law by. sov'erei.gn immunity. ‘Finail-y, the Court finds that summary

{judgment is appropriate because Fernley lacks standing as a matter of law to bring separation-of-powers

: )

claims against the state.

In reviewing the merits of Femley’s sbafe constitutional claims, the Court must presume the C-Tax
statutes are consﬁtuti’o‘nai, end “[i]n cese bf doubt, every possible presumption wiH be made in favor of
the constltutlonahty of a statute, and courts will 1nterfere only when the Constitation is clearIy \.nolated ”

List v. thsler 99 Nev. 133 137 (1983) ~The presumption places a heavy burden on the chaﬂenger to

| make “a clear showing that the statute is unconstitutienal ” Id. at 138. As a result, the Court must not

invaliéatea statute on censtituﬁonal grounds'uhless the statﬁte’s invalidity appears “beyond a reasonable
doubt.” Cauble v. Beemer, 64 Nev., 77 101 (1947); State ex rel.-Lewis V. Doron, 5 Nev. 399 468 (1876)
(“every statute 1s to be upheld unless plame and without reasonable doubt in conflict with the
Constltutlon.”). Fuﬁheﬁno_re, it is a fundamental rule of constltutlonai sev1ew that- “the Jud101ary w111 not
declare an act void becabse‘ it ‘disagrees with the wisdom of the Legislahlre.” Anthony v. State, 94 Nev.

337 341 (1978). Thus in rev1ew1ng the consntutlonahty of the C-Tax statutes the Court must not be

| concerned with the wisdom or policy of the statutes- because [q]uestlons relating to the pohcy, WISdom

and expedlency of the law are for the people s representatlves in the legislature assembled, and not for

the courts to determine.” Worthington. v. Second Jud. Dist. Ct., 37 Nev, 212, 244 (1914) 10 Gu1ded by

1 See also In re McKay's. Estate, 43 Nev. 114, 127 (1919) (“Much has been said by counsel for
appellant of the injustice of a [statute] that will deprive appellant of her inheritance. Even so, we
cannot amend the statute. The policy, wisdom, or expediency of a law is within the exclusive theater
of legislative action. It is a forbidden sphere for the judiciary, WhICh courts cannot invade, even under

pressure of constant importunity.”).
23
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these standards of review, the Court concludes that the C-Tax statutes are-constitutional and that the
Defendants are entitled to judgment asa matter of law for the following reasons.

F : Fernley’s claims are time-barred by the statute of limitations.

A defendant is entitled to summary Judgment when the plamtxff’s clalms are time- barred by the .

statute of hmltatlons as a matter.of law. Ash Sprmgs Dev v. O Donnell 95 Nev 846 847 (1979). In

th1s case, the Defendants contend that FernIey s state constitutional clalms are time- balred by the statute

of 11m1tat10ns in NRS Chapter 11 as a matter of law. The Defendants, posit that there are two potentlal '

limitations periods in NRS Chapter 11 that apply to Fernley’s state constitutional claims. The first

limitations period c1ted by.the Defendants is-the 2-year Ilmltatlons penod for personal mjury actions in
NRS 11.190(4)(e), which apphes to all federal constttutional clatms arlsmg in Nevada under 42 U.S.C.
§ 19831 The second limitations penod cxted by the Defendants is the 4-year hrmtatlons per;od in

NRS 11.220 whlch' applies generally to all causes of action arising in Nevada -unless a‘.d1fferent

hmltatlons period is provrded by a speclﬁc statute 12 The Defendants contend that because the events -

that form the basis of Femley s state constxtutlonal claims occurred when Fernley mcorporated 1in 2(}(}1 :

which was more than a decade before it commenced this action in 2012, Fernley’s state constlt_utlonal

claims are time-barred as a matter of law- by the statute of limitations, regardless of whether the Court

applies the 2-year or 4-year limitations period to those claims. |

" See Wilson v. Garcia, 471 U.S. 261, 279-80(1985) (holding that because “§ 1983 claims are best

characterized as personal injury actions,” the staté’s personal injury statute of limitations should be

applied to all § 1983 claims arising in the state); Perez v. Seevers, 869 F.2d 425, 426 (9th-Cir. 1989)

(holding that NRS 11.190(4)(e) “being the residual statute of limitations for personal injury actions is

the statute of limitations applicable to section 1983 cases in Nevada.”); Day v. Zubel, 112 Nev. 972, -

977 (1996) (stating that “Wilson was mterpreted by the Nmth Circuit [in Perez] to mandate a two year
' statute of limitations for such actions in Nevada.”}.

2 See State v, Yellow Jacket Silver Mining, 14 Nev. 220, 230 (1879) (holdmg that Nevada’s statute of
limitations “embraces every civil action, both legal and equitable, whether brought by an individual or
the state; and if the cause of action is not particularly specified elsewhere in the statute, it is embraced

- in section 1033 [presently codified in NRS 11.220], and the action must be commenced within four
years after the cause of action accrued. Such is the plain readlng of the statute and the evident

intention of the leglslature M.
' -24-
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| Fernley’s state cons'titutional clalms at the same time in 2001;

Fefnl'oy contonds that it has not-boon logislatively or juﬁicially deionﬂinoo in chada whethier the | -
statuto of. Ilm:tatlons in NRS Chaptor 11 applles to state const:tutlonal claims, although Fomloy does not
cite any authonty or make any’ argurnents to support a concluswn that Nevada s statute of llmltatlons
does not apply to state oonontutlonal clalms. Fernley also contends that even if the statute of limitations
applies to state constitutional claims generally, a_Iimitations period longer than 4 years should apply to

1ts state constitutional claims, although Fernley fails to cite any specific statute which sets forth a longer

i limitations period for its state constitdtiona.l‘claims. '_F‘inally, Fernley c_:oritonds that even if the statute of

limitations applies to its state constitutional. qiaims, the continuing violations doctrine recognized Byr

federal Iaw permits.FemIey to bﬁng, all of ifs claims that havelariscn oinoe at least its incorporation in
ZObl boo_ause th.e'-'C-.Tox Systeni from its ihoeption 'has. produced _systomatic and continuing
constitutionaI v.iolations With cifor'y oollar ﬁis{ﬁouted uhdor the ‘system and therefore -every such
unconstltutlonal C- Tax dlsmbutwn is stlll actlonablo as part of a senos of contmumg violations of
Femley ] constltutlonal nghts R -

" The Court holds -that Novado’s statuié of limitations in NRS Chaoter 11_ dpplios- to Fc.m‘lley’s staté
constitutional cléiros and that the. 4-year limitat-ions period in NRS 11.220 is thodgovemving limitations
pcﬁod,bocaus_e .no other specific statotc prescribes a different }imifations pcriod for those claims. Thé
Court also holds that the continuing vioia'.tions”doctrine rooognizod by .fcdefal law does not save‘

Fernley’s state constitutional claims.: In its mandamus order, the-Novada Supreme Court detomnined that

the statute of l1m1tatlons bcgan to tun on Fomloy ] fedoral constltutlonal claims at the txmc of its

incorporation in 2001. This Court Izkcwme concludes that thc statute of limitations bcgan to run.on -

The chada Supreme Court also

determmod that no exoeptlon apphod under federal law that wouid allow Fernley to avoid the oxpxratxon :

of the limitations porxod on its foderaI constltunonal clazms ThlS Court likewise concludes that no

exceptiori applies, mcludmg the contmumg VIoiatlonS doctrine under fcdcral law that would allow

_25_
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Fernley to avoid the expiration of the limitations-perioﬂ'on its state 'COnstitutionai claims. Therefore,
because Femleys state const1tut1onal clalms are tlme ban'ed by the 4 year hrrutatlons period in

NRS 11.220 as a matter of law, the Court holds that the Defendants are ent1t1ed to }udgment ds a matfer

of law on F emley § state constttutlonal claxms

At the federal level the United States Supreme Court has determined that “[a} constltutlonal claim
can. become time-barred _]USt as any other clalm can.” Rlock v. North Dakota ex rel Bd. of Univ. &
School Lands, 461 U.S. 273, 292 (1983), Umted States V. Clmtwood Elkhom Mmmg, 553 US I, 9
(2008) Even though the Nevada Supreme Court has not determmed the premse issue of whether the
statute of limitations in NRS Chapter 11 apphes to state constitutional clazms it has stated “it is clear
that our Statute ‘of Limit'etions embraces alI characters of actions, legal and equitable, .'and 'is as

obligatory upoﬁ the Courts in a suit in equity as in actions at law.”” White v. Sheldon, 4 Nev. 280, 288-89

(1868). Fernley did not provide the Court with any authority or arguments to support a conclusion that

its state constitutional claims are not subject to Nevada’s statute of limitations in the same manner as
other civil causes of action seeking legal or equitable relief. Therefore, the Court holds that Nevada’s

statute of limitations applies to Fernley’s state constitutional claims.

The Nevada Supreme Court has also stated that when the statute of limitations is raised as a

| defense in Nevada, the only questions for the .C0urt are: “First—The precise time when the statute

begms to run in each particular case; and, Secondehlch clause of the statute covers the case?” szte
4 Nev at 289, Wlth regard to the first question the Court finds that the Nevada Supreme Court has
already determmed the precuse time when the statute of limitations began to run in this partlcular case
because 1t determmed that the statute of hmltatlons began to run on Femley ] federal const1tut10nal
clalms at the time of 1ts mcorporatlon in 2001. Stare Dep tof Taxation v. Fzrst Jud. DlSi Ct., No. 62050
(Nev. Jen. 25, 2013). This Court does not believe a different standard should be app_hed to Fernley’s

state constitutional claims. Therefore, the Court concludes that the statute of limitations began to run on

26-
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: Femley"s state constit_utipnail claims at the same time as its federal constitutional claims, which the

Supreme Court detenﬁined was et the time of Ferﬁley’s incorporation in 2001.

~ With rege;d. to the. second question, the Court finds that the ‘4-year limitations period in
NRS 1 1.220 covers this case. Nevada’s statute of limitations in NRS Chaptef 11 pro‘vides that “[e]ivi'l
actions cen only be coremeﬁced within the periods prescribed in this chapter, after the cause of action
shall have eccrued except where a dlfferent hmxtatmn is prescribed by statute.” NRS 11. 010 Nevada’s
statute of Jimitations also prqwdes that [a]n action for relief, not herembefore provided for must be
commenced within 4 yeare' eifter the cause of action shall have aecrued.” NRS 11.220. Read together,
these provisions mean that every civil action in Neveda must be"eommenced within 4 years after' the
cause of actlon accrued except where a dszerent limitations period is. prescribed by a speczﬁc statute.
State v. Yellow Jacket Szlver Mmmg, 14 Nev. 220, 230 (1879). |

Relying on thre Pme Lumber v. Czty of Reno 106 Nev 778 779-80 (1990) Femley suggests

that a limitations period longer than 4 years should apply to its state. constitutional claims, but Fernley ‘
fails to cite any specific statute which sets forth a loﬁgef limitations period _for_ its state constitetional
clai;fns. In VWhite Pine Lumf;er, the Nevada"Supireme. Court held that'_--t}le 2-l—)/"‘aelr limitations period .in

NRS 11.220 did not apply to the plaintjff’s, constitutional takings claim because a specific statute;

eituation in White Pine Lumjber where a speoiﬁc statute provided a lenger.lix-nitations_ period for the
pIai.nt'iff’s censtiﬁtfon‘al takings claim, there is no spec_i_ﬁc‘statute in this case that provides a longer |
Iim_itétioﬁs period fe-r Fernley’s state constitutional ciaims_, Therefore, the Court concludes that the 4-
year limitatiens period in NRS 171.22:0 chers-FerriIey_’s state constitutional claims. |

Finally, Femley argues that' its "state_constitutional claims are not time;barred based on the
continuing \{io_latione doctrine recognized bjf-federal law which, according to_Femley, allows a plaintiff

to evoid expiratiOn of the limitations vperiod where the plainiiff is injured by a systematic and continuing

27-.
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policy of unlawful acts.or a series of related and continuing violations of the plaintiff’s rights. The

Nevada Supreme Court has not recognized a continuing violations doctrine for sfatc_ constitutional
claims, and. it has never applied the doctrine to dvoid the running of Nevada’s statute of limitations for
any type of claims Although some federal courts have recognized such a doctrine for federal

constﬂ:utlonal claims, its apphcation has been stncﬁy hrmted by the Umted States Supreme Court. See

Nat l RR Passenger Corp. v. Morgan, 536 U.S. 101 (2002); RK Ventures v. City of Seattle, 307 F.3d

1045, 1061 (9th Cir. 2002),- Cherosky v. Henderson, 330 F.3d 1243, 1246 n.3 (9th Cir. 2003).”

Given that the contimuing violations docirine is a creature of federal law and has never been.
applied by the Nevada Suprerné Court to avoid the running of this state’s statute of Iimitatibns,' it is

questionable whether the Acontinuing violations doctrine has any application in Nevada to state

constitutional élaims, Based on the record in this case, however, the Court does not need to resolve this

z.‘iuestion"becaﬁse tﬁe _Ne\;'ada Supfemé éoﬁrt has aireﬁdy' 'detelimined in its-rr;andamus order that no |
exception applied under féderal I.aw. that would allow Fernley -.tor avoid the expiration o:f the ii'.niit_a't'ions
period on its féderal -constitﬁtional claims. Because the Supremé _Court’s determination is now the law
of this ca;@,e, Fernley cannot rely on any éxceptibn underr.fe'deral law, including the continuing violations
dootrin#, to avoid thé expiration of the limitations perio'd on its staté coz;stitutional claims.

| I:As explained By the Nev;da Supfe;nc Co"\‘lrt, “It]he l‘eiwnof—the-case. docfrine provides that when an
appellate coﬁrt décide;s a prin_cipIe.-qr rule of law, that ‘aecision governs the,same issues in subséquént‘
i)l‘oceedingS' in that case.” Dic?dr- v. Créative Mgmt Servs., _126 N;a;f. Adv. Op. 4, 223 P.3d 332, 334
(2010). In order for the 1aw-of~th__e—caé¢ .d“ocAtring to apﬁly, “the appellate court must actually address and

decide the issﬁe_expligitly}zm by-necessa'ry implication.”. /d. '

B To support its arguments regarding the continuing violations doctrine, Fernley relies on several Ninth
Circuit cases that were decided before the U.S. Supreme Court’s decision in Morgan in 2002. See
 O’Loghlin v. County of Orange;.229 F.3d 871 (9th Cir. 2000); Douglas v. Cal. Dep’t of Youth Auth.,
271 F.3d 812 (9th Cir. 2001). Because Morgan changed the law, Fernley’s reliance on these pre-
Morgan cases is mlsplaced especially since Morgan reversed a Nmth Circuit decision.
: 28
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15 |

action. until June 6, 2012, ‘more than a decade later, the Court holds that Fernley’s state constitutional

When this case was beforc_thé Nevada Supreme Court on the mandamus petition, Fernley argued
for application - of the continmuing violations doctrine as an exception under federal law to avoid the
expiration of the limitations period on its federal constitutional claims. In decidi'ng that Fernléy’s
federal constitutional claims were time-barred by the statute of limitations, the Supreme Court stated:

[A]t oral argument the City conceded that its federal constitutional claims would be barred
unless this court applied an exception to allow it to avoid the expiration of the limitations
period, and we find that no such exception applies here. Under these circumstances, the -

City was required to bring its- federal constitutional claims within two years of its
incorporation, and its failure to do so renders those claims barred by the statute of

limitations.
State Dep t ofr axation v. First Jud. Dist. Ct., No. 6205()' (Nev. Jan, 25,.2013) (emphasis added).

Thus, 111 its mandamus crdef; the Supreme Court. ordered the disn.lissal of Fernley’s féderal
constitutional claims based on the sf:atuté of limitations even though' Fernley arguqd for'appiiéation'of
the continuing violati:bns doctrine as an exception under federal law. ‘In doing so, the Supreme Court
ciearly rejected Femiey’s. reliénce on tﬁe continuiﬁg violations doctrine to alloﬁ it to avoid the
expiration of the hmltatlons period and that is now the law of. thls caser Given that t.he contmumg
violations doctrine, which is a creature of federal law, did not save Fernley s federal constltutlonal
claims from the cﬁpira’tion- of the statut¢ of limitations, 1t.followsrthat the doctrine does not save
Fernley’s state constitutional claims from the .expir'atior}' of the statute of limitatib_ns‘ either.

7 Thérefore, bécauée the -4:—year statuté of iiﬁitations began to run on Fernley’s state constitutional

claiﬁ_:is at the time of its incorporation on July 1, 2001, and because Femley did not commence this

claims are time-barred by the 4-year statute of limitations as a matter of law and that the Defendants are
therefore ex_ltitléd to judgment as a matter of law."

L Bccause the Court holds that Fernley s state constitutional claims are’time- barred by the statute of
limitations, the Court does not need to address the Defendants’ additional arguments that Fernley s
state constitutional cla1ms are also t:me—barred by-the ‘equitable doctrine of laches.

-29- '
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- G.  Fernley’s claims for money damages are barred by sovereign immunity.

irhmunity as a matter of law. See Hagblom v. State Dpir. of Mir. Vehs., 93 Nev. 599, 601-05 (1977}, In

| this “case, ,the Defendants contend that Femley’s claims for money damages are barred by sovereign

1mmun1ty However the Defendants do not contend that Fcrnley s clalms for declaratory and 1njunct1ve

relief are barred by soverelgn 1mmunrty See Hagblom 93 ch 601 05 (applymg sovereign 1mmun1ty

Court_ E dcclslon. that Femley’s claims for money damages are'barred by sovereign immunity as a matter
of 1aw does not apply to chley s cla1ms for. declaratory and 1njunct1vc relief. |

The Dcfendants contend that a political subdmsxon hke Femley cannot brmg a lawsult to recover
money-damagesvagainst the state- unless the-state has Wa;ved.-lts soverelgn immunity and the pohtrcal
subdivision has been g'i'\.('en'speci'f'rc statutory authofizatiori for such a Iawsrli’t.-ES Thc Defendants con'tcnd
that the only Nevada statrrtc vrhiclrargoably could authorize F ernley'to bring a la\;vsuit against the state
to recover money dar_nagcs is NRS 41.031(1 ), which is the statc’s conditional waiver of sovcreigrl

immanity for .certain-actions for money damages. Thc Dcfendants contend, however, that thc state’s

condltlonal walver of soverergn 1mmun1ty is cxprcssly limited by NRS 4]. 032(1) Wthh protects the
state from clarms for money damages based on any acts or omissions of its agencies, ofﬁcers and

employees “exercising dué care, in ‘the executzon‘ ofa stamtc or regulation, whether or not such statute or

jurisdiction.” The Deferldants contend that because the state has exercised due care in the execution of

15 See Clark County v. State, 65 Nev. 490, 501 (1948) (“By the act the state waived its immunity to suit
and permitted the county to su€, and likewise definitely vested in the district court jurisdiction of the
subject matter.”); State v. Bd. of County Comm’rs, 642 P.2d 456, 458 (Wyo. 1982) (“the County
cannot sue the State, its creator, in the absence of a specific constitutional or statutory provision
authorizing such an action.”); Sch. Dist. No. 55 v. Musselshell County, 802 P.2d 1252, 1255 (Mont.

. 1990) (“in the absence of a specific statufory or constitutional provision, one governmenial

subdivision may not sue another for damages.”).
_30-

A defendant is entitled to sumxﬁary judgment when the plaintiff’s claims are barred by sovereign

to- clalms for moncy damages but not to claims for declaratory and Injunctwe rehef) Thereforc the !

regulation is valid, if the statute or regulation has not been declared invalid by a court of competent
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the C-Tax statutes and bec'ause_'those statutes have not previously been declared invalid by a court of
competent jurisdiction, Fernley’s claitns for money damages are barred by sovereign immunity under .

NRS 41, 032(1) as a matter of law

Fernley contends that the state bears the burden of .showing that it is entltied to sovereign

1{ immunity under NRS 41.032(1) and that the D,efendants have not produced evidence to meet their

‘burden of showing that the state has exercised due.care.in the execution of the C.—Tax statutes. Fernley

also contends tht-there is evidence that’ the state has not exercised due care in the execution of
NRS_360.695 because the '_state has not exercised Aits authon’ty undei the statute to.‘ reduce C-Tax.
distributions to local govenrn_rents:'that have exnerienced decreases in both population and the assessed
value o.f taxable property. Ifnder NRS 360 695' if a local .éovemment experiences decreases'in both
populat:on and the assessed Value of taxable property in three consecutwe ﬁscaI years the Executive
Drrector of the Departrnent of Taxatron has the author;ty to recommend a decrease in the C Tax

drstnbutrons recewed by the, locai govermnent but the Executwe Dlrector s recommendatron does not

become effectlve unless approved by the CLGF and the Nevada Tax Comm1ssmn Femnley alleges that

ih exermsmg this authority under NRS 360.695, the Executwe D1rector has not recommended a decrease
in the C-Tax dlstrlbuuons recerved by several loca} governments that have met the statutory criteria for
such a 'decrease; including the Cities of Mesquite and Boulder City. Fern_Iey contends that the Executive
Director’s decisions in .7 this | regard do not reﬂect the exercise of due care in the execution of

NRS 360.695 when a city like Fernley has been répeatedly denied an increase in its C-Tax distributions.

16 The Defendants note that at least one state court has held that the enactment ofa general law waiving
'a state’s sovereign immunity for certain actions for money damages does not provide the type of | -

" specific statutory authorization that is necessaryfor a political subdivision to bring a lawsuit against '
the state to recover money damages,” Carbon County Sch. Dist. v. Wyo. State Hosp., 680 P.2d 773,
775 (Wyo, 1984). The Defendants contend that it is questionable whether the state’s conditional
waiver of sovereign immunity in- NRS41.031(1) constitutes the type of specific statutory
authorization that would allow Fernley to brmg a lawsuit against the state to recover money damages.
Because the Court holds that Fernley’s claims for money damages are barred by sovereign 1rnmun1ty

under NRS 41 032(1) the Court does not need to address this contention.
. 31
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" The Defen'dants counter tbat Femley has the burden to show that the state has failed to exercise
due care by proof that the state has deVIated from the statutory requ:rements in its execution of the C-
Tax statutes with regard to Femley The Defendants contend that Fernley has not met its burden
because Femley repeatedly alleges that the state has mechamcally followed the statutory requlrements
and has d1str1buted C-Tax revenues to Felnley based solely on the outcome of its mechamcal application
of the de51gnated malhematlcal formulas in the stat_utes. The Defendants also contend that the issue of
whether the state has exercised olﬂe case in exercising its discretionary authority under NRS 360.695 to

decrease the C-Tax distributions reeeived' by other local governments has no relevance to the issue of

whether the‘state has exercised due care in the execution of the C-Tax statutes with regard to Femley.

The Defendanls contend  that because the state haslfollowe‘d the statutory requirements in the C-Tax
statutes with regard to Fernley, tbe state has exercised dae eare in the execation of the C-Tax statutes
with fegard 'to Fern.ley.,' and tlie-state is entitled to sovereign immunity under l\lRS 41.032(1-)' fronl
Femley s olalms for money damages | '

The Court holds that Fernley § claims for money damages are barred by sovereign immunity

under NRS 41.032(1) as a matter of Iaw. ‘Based on the state’s conditional waiver of . sovere1gn immunity

in NRS 41.03 I.(l), the state may be held liable in a civil action for damages, but such liability is

expressly subject to the statutory exceptions and limitations in NRS 41.032-41.038, which preserve the
state’s sovereign immunity in eertain circumstances. See Boulder City v. Boulder Excavdting,'124 Nev.

749, 756 (2008). In lhis oaSe, the Defendants claim sovereign immunity under the statutory exception in

NRS 41. 032( 1) which proVIdes
[NJo action may be brought {agamst the State] under NRS 41.031 or agamst an immune
contractor or an officer or employee of the State or any of its agencies or pohtlcai

subdivisions which is: :
- 1. Based upon an act or omission of an ofﬁcer employee or immune contractor

exercising due care, in the execution of a statute or regulation, whether or not such statute or
regulation is valid, if the statute or regulation has not been declared mvalid by a court of

competent jurisdiction.]
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-Beeau.se the stntutory excebtion in NRS 41.032(1) is modeled on-an enalogous provision in the
Federal Tort Claims Act (FTCA) 28 U.S.C. §2680(a) federal cases interpreting the FTCA are relevant
m interpreting Nevada’s statute Hagblom 93 Nev at 602; Martinez v. Maruszczak, 123-Nev. 433, 444
(2007, Frank Brzscoe Co v. County of Clark, 643 F. Supp 93, 97 (D Nev. 1986) In interpreting the
analogous provision in the FTCA the United States Suprerne Court has stated that the exceptlon “bars
tests by tort action of the Iegahty of statutes and regulattons ” Dalehzte V. Umted States, 346 U.S.-15, 33
(1953); see also 2 Lester S. Jayson & Robert C. Longstreth Handling Federal‘ Tort Claims § 12.03

(Lex1sNex1s 2014) (collectmg federaI cases and statmg that the exceptlon “bars the use of a FTCA suit

to challenge the constitutionality or validity of statutes or regnlations.”). The Supreme Court S

interpretation of the exception is supported by_its legislative history where Congress stated that it was

‘not “desirable or intended that the constitutionality of legislation, or the Iegality of a rule or regulation

should be tested through the medium of Aa ‘darnage su.it for-tort.” Dalehite, 346 US at 29 n.21 (quoting
several Senate and House reports regarding the purpose of the exception). Consequently, bﬁi enacting
the exception Congress made clear that a claim for darnages against the government cannot be premised
on the unconstltutronahty or invalidity of a statute or regulatlon

The Nevada Supreme Court has taken a s:mllar view of the statutory exceptlon in NRS 41.032( 1)
Hagblom 93 Nev at 603-04. In Hagblom the plalnuff brought clalrns for declaratory and injunctive
relief rega_rdmg the _Vahdlty of a state ag_ency s regulatzon' and also elanns for money damages based on
the state agency’s implementation of the regulation. The Suprerne Court upheld dtsmissal of the claims
for money damages based on NRS t}-1.032(1),i7-nfhich the' court s.tated “provides immunity to all
individuals' i-mplernenting the nev\t' regulation -'_si.nce that- policy,r applied »with duve care and without
chscrlmlnahon had not been declared invalid by a court of competent _]LlI'lSdlCtIOIl » fd at 603,

In this case, Fernley’s clanns for damages agalnst the state are the exact. types of claims that the

state’s sovereign immunity under NRS 41.032(1) is mtended to prohlblt because Fern!ey s claims for |
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damages are premised on the unconstifutionality of statutes that have not been declared invalid by a
court of competent jurisdietion._ Fernley contends, however, that the Defendants have not produced

evidence to meet their butden of showing that the state has exercised due care in the execution of the C-

1 Tax statutes-and therefore the_De_fendants cannot claim the protection of sovereign immunity under

NRS 41.032(1).

Withlregard to the' issue of wtlether public ‘oftie_ers have ertereised due care in the execution of a
statute, federal cotirts interpreting the'FTCA have found that the plaintiff has the burden to prevethe
efﬁcers: “'in any Way de‘riated from the statute’s requtrements ” and “[a]bsent any allegation of such a
deviation it-cannot be sa1d that the ofﬁeers aeted with anything other than due care.” Welek v. United
States, 409 F.3d 646, 6_52 (4th Cir._ 2005); '_.Therefore, “it rs the plaintiff’s burden to show that an -

uneqtlivocal waiver of _srovereigﬁ immunity exists and that none of the statute’s waiver exceptions apply

to his particular elai.rn. .If the plaintiff fails to meet this burden, then‘tltre claim must be dismissed.” Id

at 651 (citations omltted)

The Court finds that Femley has not met its burden to show that the state has devrated from the
statutory requlrements in' the execution of the C-Tax statutes w1th regard to Fernley. In support of its

cIaims', Fernley alleges that the state has mechanically followed the statutory .requirements of the C-Tax.

systern and has distributed C-Tax revenues to Fernley based solely on the outcome of its mechanical

application of the designated mathematieal_ formulas in the statutes. Thus, Ferhley’s allegations do not

support a ﬁndmg that the state has devrated from the statutory requrrements in the execution of the C-.

_Tax statutes with regard to Fern}ey The Court also agrees with the Defendants that the issue of whether

the state has exercised due care in exercising its d1scret10nary authority under NRS 360.695 to decrease

the C-Tax distributions received by other local governments has no relevance to the issue of whether the

‘state has exercised due care in the execution of the C-Tax statutes with regard to Fernley. Therefore, the

Court holds that Fernley’s eIaims_ for money damages are barred by ‘sovereign immunity under |
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N'RSA;H.OIS»Z( 1) as a matter of law and that the Défendénfs are thérefdre'cntitlcd to. judgmenf as a matter
of law on those claims.'” | . |

H. _Fem.lt_ey lacks standing to .bring separatioil—of-puwers'ciajms agaili_st the state, '

A defendant -is entitled to Su;nmary judgl;ﬁe'nt when the plaintiff ‘lacks ;s'tanding to bring 1ts
constitutional claims against the defendant. See Doe v. Bryan, 102 Nev. 523, 524-26 (1986). When the
plaintiff laéks.sta-z-lding, thle' plaintiff does not havé fhc lcgai right to set judicia] machinery in motion,

and the plamtlﬁ‘ is barred as a matter of law from prosecutmg its constltutlonal claims. Héller V.

Leglslature 120 Nev.. 456 460- 62 (2004)

In ﬂ:us-case, the Defendants contend that political subdivisions like Fernley lack standing to bring
claims against the state alleging violations of state constitutional provisions unless the pfovisions exist
for the protection of the pelitical subdivisions, such as proviéions whiéh ‘protect political subdivisions

from certam types of spemal or local laws, See Czty of Reno v. County of Washoe, 94 Nev. 327, 329-32

that the Aseparatlon—of—powers prov1510_n of the Nevada Constitution does not exist for the protectlon of

political . subdivisions but exists for the protection of state govérnment, not lo¢al government, by
prohibiting one branch of state government from imping‘ing on the functions of another branch of state

government. Therefore, the Defendants contend that Fernley lacks standing to bring separation-of-

powe’fs claims against the state as a matter of lawibecéusc the separation-of-powers provision does not
exist for the protection of political subdivisions of the statc.

Fer_n]cy contends that courts in other states have allowed political subdivisions to bring separation-

"7 Because the Court holds that Fernley’s claims for money damages are barred by sovereign immunity
under NRS 41.032(1), the Court does not need to address the Defendants’ additional arguments that
Fernley’s claims for money damages are also barréd by sovereign immunity under NRS 41. 032(2).

18 See also Clty of New York v. State, 655 N.E.2d 649, 651-52 (N.Y. 1995) (“the traditional principle
throughout the United States has.been that munlclpahtles . lack capacity to mount constitutional
challenges to acts of the State and State legislation. . . . Moreover, our Court has extended the docirine
of no capacity to sue by municipal corporate bodies- to a wide variety of challcnges bascd as well upon

claimed violations of the State Constitution.”}.
.35
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administration of govemment

the proposition that political subdivisions lack standing fo challenge certain decisions in which the state
itself gives or takes awdy rlghts or powers to or from a local govemment Femley contends that the

cases do not stand for the pI‘OpOSItIOH that political subdmsuons cannot allege that the state government

has exceede_d its constitutional authdrity in Violaﬁon of the separation of powers. _Rather Femley

contends that the separation—of—powers provision protects not only the three branches of state
government but also the eonst1tutlonal rlghts of individuals. See Bond v. Umted States, 564 U S,

131. S.Ct. 2355, 2365 (2011) (“Separatlon-of-powers prlnmples are mtended, 11'1- part, to ptotect each

‘branch of government from inéursion'by the others. Yet the dynamic between and among the branches

is not the only object 6f the Constitution’s concern. The structural principles secured by the seoaration

‘ of powers protéct the individual as well.”). Therefore, Fernley contends that it would undermine the

sign_iﬁcance of the separation—of,-powers doctrine if a pohtical subdivision could not bring separation-of-

powers claims to redress i mjurles caused by the state to 1ts constltutlonal rights.
The Court holds that Fernley lacks standmg to bring- separat1on—of-powers clalms agamst the state

as a matter'of law. Femley' is a pohtlcaI subdivision of the state created for the convenient

constltutxonal ri ghts enjoyed by 1nd1v1duals under federal and state law:

Public enfities which are political subdivisions of states do not pessess constitutional.
rights ... in the samé sense as private corporations or individuals. Such entities are
creatures of the state, and possess no rights, privileges or immunifies mdependent of those

expressly conferred upon them by the state

Randolph Counly‘v.rAla. Power Co., 784 F.2d 1067, 1072 (ﬂth Cir.. 1986) (qooting City of Safety

19 See City of Austm v. Quick, 930 S.W. 2d 678, 684 (Tex. App. 1996) (holdmg that cities have standing
to “challenge statutes on separation of powers grounds.”); State v. Fairbanks N. Star Borough; 736
P.2d 1146, 1142 (Alaska 1987) (affirming decision in which two local governments sucecessfully
argued that “the statute violates the. principle of separation of powers.”); 1 John Martinez, Local
Government Law § 3.2 (2d ed. Supp. 2012) (“local government units are held to have standing to
mvoke the: followmg state constltuttonal provisions against the state: . (3) separation of powers .

-36-
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Harbor v. B_irchﬁeld, 529 F.'Zd 1251, 1254-55 ( 1976))._. Thgrefore, the fact‘that individuélé or private
entities 'm'ay have standing 'to'bn'ng separation-of-powers claims ag;iiflst the state does "nAbt, ipso facto, |
meaﬁ Fefnley has standing to bring ;eparation—Of—Bbwers claims agaﬁﬁst-thé state. Fernlc_sy is the only
plaintiff in fhis cas’é, and it mu’ét have i-ts'own stan_ding to pursue separation-of—po;&ers claims against the
stafe. Whether individuals or pr_ivaté entities would have standing has r_xo‘bea}i'n'g on thi_s case.

_ Tilﬁ determination of whether political subdivisions ha*{re 'standiﬁg to invoke the protections of a
;tate ‘constitutional provision “is a‘quésﬁon of ét-ét(_a practic;é.” Cit};' of Austin, 930 S'.'W.2d ét_ 684

(quoting ‘Williams v. Mayor & City of Baltimore, 289 U.S. 36, 47-48 (1933)). Therefore, although

[l courts in other states have allowed political subdivisions to bring separation-of-powers claims against

the state, this Court may not cdnsider‘lthosc decisions without first looking to the Nevada Supreme

Court’s decisions to determine the practice in this state.

In City of Reno v. County of Wa.tghoe; the Nevada Supreme Court held that Nevada’s- political
subgliﬁs‘ior;s»lack standing to bring claims for violations of the due process clause of Article 1, Section 8
of the Nevada Constitution because that provision does not exist for the protection of political

subdivisions of the state. 94 Nev at 329- 31 By contrast, thé Supreme Court also held that Nevada’s

pohtlcal subdivisions have standmg to bring claims for violations of Article 4, Sections 20 and 21 of the
Nevada Constitution because those proviéionS' “exist for the protection of poh’tical subdivisions; of the
State. Their effect is to limit .the_Legisléture, i_n. certain ins_tances, to t‘herénactment of general, rather
than special or .local, IaWs.”- id at 332. _Thus, in Ne\'fadé, the dete_rminétion of Whethef poiiticai
subdivisioné have standing to invoke the pfotectiéns of a state consfitutiofxéi provision depends on
whether the state constlﬁtlonal provision ¢ ex1sts for their protection, |

Aithough there are several prov1s1ons of the Nevada Constltutlon that exist for the protectlon of

pohtlcal Subd1v1310ns the separation-of—powers provision is not one of them. The purpose of the

separation- of -powers prov1510n is to protect the constltutlona} des1gn and structura} framework of state

©-37-
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go_verhm_ent by preventing one branch of state government from encroaching on the powers of another

branchl. _Comm n orz"Eth.tes W, Hartiy; 125 Nev. 285,.291-9'2 (2009). By its pl_ai_h terms, the‘separation—

N of—powers prov131on has no apphcatlon to pohtlcal subdivisions and provzdes them with 1o protettion

from state action. Nev -Const. art 3,-8 1(1) (“The powers of the Govemment of the State of Nevada
shall be divided into three separate depattments”); Mariposa County v. Merced Irrig. Dist.; 196 P.2d
920, 926 tCal. 1 948) (“it is settled that the separation of powers provision of the con'stitotiotl, srt.'__3, § 1,
does- not apply to to_cal govemntettts as d‘istinguished:frorrt depariments of the state government.”),
Because the separa_tionfof—powers provision does not exist for the protection of political subtiivisions ot
the state, the Court holds. thatF errﬂey lacks standing to t)ring separetion-of—powers claims against the
state es a matter of law. | | | - | |

L Fei'niey’s s@aratton-of-—powers claims have no merit,

Femley clalrns that the C Tax statutes violate the separation- of-powers prov1slon of Article 3,
Sectlon 1 of the Nevads Constitution. Even 1f the Court assumes that Fernley has standmg to bring
separatlon of~powers claims against the state and even if the Court also assumes that those claims are

not otherw13e barred as a matter of law by the statute of hmltatlons and sovereign immunity as dlseussed

previously, the Court h‘lo‘lds that theDefendaI_lts are entitled to judgment as a matter of law on the merits

of those claims because the C-Tax statutes do not vielate the separation-of-powers provision of
Article:3, Section 1 of the Nevada Constitution,
Fernley. contends that the C-Tax system violates separation of powers because the power to make

approprlatlons is a non- delegable functlon of the leglslatlve branch and the C-Tax system
unconst:tutzonally delegates the Leglslatule ] power over approprlatlons to an executwe braneh agency

by a_uthorlzmg the Depart‘ment of Taxation to coHect and appropnate C-Tax revenues without any
legislative participation or oxtersigh't.' Fernley contends that, in the abserice of a spécial request, the

Législature does not refer to local government budgets for C-Tax purposes and that based on the
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Leglslature s adoptlon of this “hands off” approach the C- Tax system is essenttalIy appropnatlon by

auto—pﬂot. Fernley contends that the Department of Taxation co]lects and appropnates C Tax revenues

1 based solely on the outcome of its mechamcal apphcat1on of des;gnated mathematlcal formulas in the C- -

| Tax statutes W:thout regard to whether Ieglslatlve objectives are being met. Fernley contends that the

Legislature has made a few minor adjustments to the designated mathematical formulas in the C-Tax

statutes sincé they Wete enacte‘d in 1997, but has offe,ted the Department of Taxation no-guidance'in the
collection -and appropriation process. Therefore, Fernley contends that the C-Tax system violates
separation- of powers  because the Legislature .has unconstitutionally ‘d'elegated its power over
appropriation of C?'I?ax revenues to the Debar‘tinent of Taxation without any legislative patticipation or
oversight. ,' | |

~The Defendants contend that. the Legislature has not unconstitutionally dele‘gated tts power over
approprratlon of C- Tax revenues fo the Department of Tanatlon but has constn‘uttonally enacted an
ongomg applopnatlon of C-Tax revenues that comphes w1th Separation of powers because (1) the

Leglslature has prov1ded a clearly deﬁned statutory method whereby the Department of Taxat1on can

ascertain the‘ exact amount to be- appropriated under the C-Tax statutes in each fiscal year based on

| specific statutory formulas; and (2} those specific statutory formilas provide the Department of Taxation

the Legtslature s partlclpatIon and overS1ght concermng the C Tax system is demonstrated by the nearly

20-year legislative hlstory of the C-Tax system whlch shows that the Legtslature has conducted

' numerous mtenm studies of the system and has cons1dered legislation proposing matenal changes to the

system durmg every leglslatlve session since its enactment .in 1997, - The Defendants contend that, over

the past two decades the Leg1slature has regularly, repeatedly and comprehenswely constdered,

‘examined and studied all asPects of the C-Tax system and when the Leglslature has deemed it necessary

to change the C-Tax system as a matter of public- policy, the Legislature has enacted legislation

30
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amending the C-Tax statutes to conform with its public policy determinations. Therefore, the

Defendants contend that the Legisiature has not unconstitutionally delegated’ its power over
appropriation o_-f C-Tax revenues to the Department of Taxatton without any legislative participation or
e\)ersi'ght.

The Couzt agrees thh ‘the Defendants and holds that the C-Tax statutes do not v101ate the
separatlon-of powers provision of Artxcle 3, Section 1 of the Nevada Constitution. The puipose of the
separation-of-powers doctrme is to. prevent one bIBIlCh of state government from encroachmg on the

powers of another branch. .Comm 'n on Ethics v. Hardy, 125 Nev. 285, 291:92 (2009). The Legislature

{| can_violate the separatiort—'of—powers ‘doctrine when it enacts a.statute that unconstitutionally delegates

legislative power to an executive branch agency. Id. at 292-300. However, there is no unconstitutional

delegatzon of legislative power to an executive branch agency when the agency must Work within

sufﬁmently defmed statutory standards to carry out the statutory provmons Sheriff v. Luqman, 101

Nev. 149 153-54 ( 1985). As explamed by the Nevada Supreme Court:

Although the legistature may not delegate its power to legislate, it may delegate the power to
determine the facts or state of things upon which the law makes its own operations depend.
Thus, the legislature can make the application or operation of a statute complete within itseif
dependent upon the existence of certain facts or conditions, the ascertainment’ of which.is
left to the administrative agency. In doing so the legislature vests the agency with mere fact
finding authority and not the authority to legislate. The agency is only authorized to
determine the facts' which will make the statute effective. Such authority will be upheld as
constitutional so long as suitable standards are established by the legislature for the agency’s

~ use of its power. These standards must be sufficiént to guide the agericy with respect to the
purpose of the law and the power authorized, Sufficient legislative standards are required in
order to assure that the agency will neither act capriciously nor arbitrarily.

Ia' (mtatxons omttted)
thh regard to the power to make appropriations, the Nevada Constttutzon pr0v1des that [n]o

money shall be drawn from the’ treasury but in® consequence. of appropnatlons made by law.” Nev

Const. art. 4, § 19. Thus, under the Nevada Cohstitu’tion, the power to make appropriations is a

'legislative power. See State'v. Eggers, 29 Nev. 469, 475 (1907) (“The provision that no moneys shall be
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21

drawn from- the treasury but in consequence of 'a}ﬁpropriations made by law requires that their
expendlture shall first be authorlzed by the leglslature which stands as the representatlve of the
people.”), When the Leglslature exercises the power to make appropriations, “[i]t is not necessary that

all expendimres be a_uthorized by the general appropriation bill. The Ianguage in any act which shows

that the legislature intended to authorize the expenditure, and which fixes the amount and indicates the .

fund, is sufficient” Jd.  Furthermore, the Legislature may constitutionally emact an ongoing

appropriation i;}‘a pgrmaéent aﬁd continuing statute which operates prqspectively on a recurrent basis in
future years sc; long as “a'method 18 provided whérgby the exact amount to be exp_énded in pursuarnce of
the act may be ascer_tained.” No;;crosg v, C’ole,.44 Nev. 88, 93 (153526).20 |

The Court finds that the C-Tax stétutes contain a consti_tﬁtionally valid ongoin-g apprbpfiatioh and
provide the Department of Taxation with cleaﬂy defined staf.utoryr standards fo carry out the statutory
provisi(_)ns.j Under the C—Tax"s_t‘atut;s, the Legislature has provided a clearly. defined statufory methéd
whereby the Department of Taxétioq cal'}"asder't.'c;in the exact amount -to be apﬁrdpriated fro;ﬁ the Local
Go_ven;'ment Tax Di's'trilz.)ution Acpouﬂf in each fiscal year .bas_ed on specific stafutory formulés.
NI.{.S,36._0,.60“0—360.740.,- The Department of Taxation is oniy authorized to apply its ﬁndings of fact,
based on ﬁs;:al data, to the ma't]iemz;,tical equations set forth in the C-Tax statﬁtes to arrivé at the exact
amount to be appropriated to each local gbverhll-lent, and Fernley acknowledges that the Department of 7
Taxa'tion'distributs.as C-—Ta.x revenues based solely on theA butooﬁie of its meohanical applicétion of the

mathematical formulas in the C-Tax statutes. Because the Department of Taxation properly functions as

a factfinder under the C-Tax statutes and must peffbrm its statutory duties in accordance with clearly

2 See also State v. LaGrave, 23 Nev. 25, 26-27 (1895) (“an appropriation may be prospective, that s, it
may be'made in one year of the revenues to accrue in another.or future years, the law being so framed
as to address itself to such future revenues.” (quoting Ristine v. State, 20 Ind. 328, 339 (1863))); State
v. Cooper, 536 SE.2d 870, 877 (S.C. 2000) (“An appropriation may be made by & permanent
contmumg statute. A continuing approprlatmn is an appropriation running on from year to year
without further legislative action until the purpose of Ievy and appropriation has been accomplished.”

(01tat10ns omitted)).
41-
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|| legislative partzc:lpatlon and oversight concermng the C- Tax system.

defined ‘Statutor'y standards, the Court concludes that the _C~'_1“ax statutes do not unconstitutionally
delegate the Legislature’s Aoo'wer over apprOpriation of C-Tax revenues totile ISepart,ment of Taxation.

In 'reaehingits—c‘,onelnsion the Court rejeots Fer‘nIey’s contention that there has been inadequate
As the. Defendants arnply
demonstrated the C-Tax system has been the sub_] ect of the Legislature s continumg study, mvestlgation
and serutiny since 1ts enactment in 1997 and when the Legislature has deemed it necessary to change

the C—Tax system as a maiter of public policy, the Legislature has enacted legislation amendlng the C-

Tax statutes to conform with its pubhc policy determmatlons The Court recognizes that-Femley

disagrees wtth the Legislature S pubhc pollcy deterrnmatlons and that Fernley beheves it should receive

'greater C-Tax dist:ributions under the system. However, beeau_se the Court holds that the Legislature did

seeond-guess tile Lepgislatire’s publicvpoiicy detei"minationsor judge the wisdom, poiicy or fairness of
hoi’ir.C—Tax revenues are distributed under the system. Therefore, it" Ferniey desires to reeeive increased
C-fax distributions, its ansnier lies with the Legislature‘,‘ not with the courts. | | -

‘J Fern]ey’_s special-or-local law claims have o merit,

-Fernley claims that the C-Tax statutes violate the special-or-local law provisions of Article 4,

| Sections 20 and 21 of the Nevada Cons_titution. Under Nevada law, political subdivisions have standing

to bring eonstitutional claims against the state alleging violations o-f Article 4, Sections 20 and 21 of the

Nevada Constitution because those provisions “exist for the protection of political subdivisions of the

‘State. Their efféct is to limit the Legislature in certain instances, to the enactment of general, rather

than specrai or local, iaws ? City of Reno v. County of Washoe, 94 Nev 327,332 (1978) Nevertheless,
even though Fernley has standmg to bring its constltuttonal clalrns under Article 4, Sections 20 and 21

and even if the Court assumes that Fernley s claims are not othermse barred as a matter of law by the

42~

not exceed its eonstitut_ional power over the appropriation of state tax dollars when it made public policy

determinations regarding how C-Tax revenues are distributed to local gouernments, the Court may not |
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statute of limitations and sovereién immunity as discussed previously, the Court holds that the
Defendants are entitled to Judgment as a matter of law on the merlts of those claims because the C- Tax

statutes do not v101ate erther Artlcle 4, Sectron 20 or Article 4 Section 21 of the Nevada Constrtutmn

1. Fernley s Artxc!e 4, Sectmn 20 cla:ms have no merit,’
‘. Amele4 Sect1on 20 sets forth certain pr0h1b1ted categorles of speeml or local laws that the

Legislature may not enact under‘any- e1rcumstanees. See Att y Gen. v. Gypsum Res., '129 Nev. Adv.

Op_'. 4,294 P.3d 404, 407-]1 (2013). Under one of the prohibited categories, the Legislatmejmay not.
enact special or local laws “[flor the assessment and collection of taxes for state, eounty, and townshlp
purposes. See Clean Water Coalzzzon vwM Resort 127 Nev.. Adv.. Op 24, 255 P.3d 247 253-59
(2011). Fernley eontends t_hat'the C-Tax statutes are speeial or IoeaI laws “[f]or the assessment and

colIection of taxes for state county, and township purposes” and. therefore come within one of the
prohlb:ted categones of special or local laws enurnerated in Artle!e 4, Seetlon 20,

However asa threshold matter, the Court must first determme whether the C- Tax statutes are, in
fact, special or local laws before the Court may consider whether the C-Tax statutes come within one of
the proh1b1ted eategones of specral or local laws enumerated in Artlcle 4, Section 20. By its plain terms,

Article 4, Sectron 20 apphes only to spe01al or Eocal laws. It does not apply to general laws Therefore,

{|when statutes are challenged as unconstltutronal spee1al or local laws, the threshold issue is whether the

statutes are, in fact, specl_aI or loeal Iaws. Youngs v. Hall, 9 Nev. 212, 21’-7-22 (1874). Ifthe statutes are

general laws, Article 4, _Seetion 20 has no application.

Fernley contends that the C-Tax statutes are special or local laws because, as applied to Fernley,

the C-Tax statutes do not place Fernley dn an equal-basis with other participants in the C-Tax system,

but rather impose on Fernley a far lesser status and burden Fernley like no other. Névada city because it
is the only city to have incorporated in Nevada since the enactment of the C-Tax statutes. Fernley -

contends that its low C-Tax base distribution originally allocated to it nearly 20 years ago when it was a
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small unincorporated town dictates the amount of C-Tax revenues that it receives today even though it
has rapidly grown into Nevada’s seventh largest city and other comparably sized cities, like Elko,
Mesquite and Boulder City, do not suffer from the same handicap because, having existed at the time the

Lc_-t:gislauire enacted the C-Tax statutes, they started with a significantly higher base distribut_idn. Fernley

| contends that the Legislamre has made 1t impo'ssiblc for a city like Fernley to obtain an adjustment to its

C-Tax-d'iéﬁibutions; has demonstrated a shocking'leyel of indifference to the inequitable situatioﬁ and
has chésen_ instead to ignore- the piight of politically isolated communities like Fernley. Therefore,
Femléy contends _that although the C-Tax statutes may have stz-ltcw{de effccf, they are nonetheless
uqconstimtional speéial or local iawsrin.their applic.;df_ion when they ha\_/e the effect of burde‘n_lzng a
particular locality like Fernley. '

The Defendants coﬁtend that me C-Tax statutes are general laws tﬁat_ apply statewidé to all
s‘imilarly situated local gdvermngnts and that all disbé‘ibutioﬁs'under the C-Tax st.';ltutes are‘su.l:iject. to the
same gtafutdry fofniﬁlas that apply statewide -to - all similarly situated Iocal gov'ermnent_s".l - The
De_fgﬁdahts contend that the C-Tax étatute_s do not sipglc out Fernley by name or subject it to specialized
btir__degé that would ot be iﬁposed on other Siiﬁilaﬂy situated. local governments. TherD'cfen_dants
COntendt_h'at .althoﬁgh» the C-Tax statﬁtss_may actually operate on Femley.diffefently from other local
goﬁennﬁents,'any differénées in operation are becau’se,Femley is in a different 'cla'ss founded'upon*
natural, intrinsic, rational.,and qqnéti-t;ltional distinctions. The Defendants contend that when the
Legislaturé enacted the C-Tax _syﬁ'tém, ‘it"wantcd to encourz{gé :ﬂ;le‘formati_on of new general-purpﬁse
local gbvermncn_ts that would providé their own 'traditionaf general-purpose governmental services, such
as police protection and fire protectipn, and because Fefﬂiey is a new local government that ‘does not

provide those sefvices, it is not similarly situated to other cities formed before the enactment of the C-

Tax statutes, like Elko, Mesquite and Boﬁlder City, so there is a rational basis.for placing Feriley in a

différent class and treating Fernley differently as a new local government. The Defendants contend that
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'IlO political subdlvigioﬁ has alconstitutional rl'ght to an'.equal or equitable distribution of state tax dollars
because the Legislature may. -distribute statei tax 'dolIarS' inequitably according to | pablic policy
consideratio_ns. The Defendants also c_ontend that no pelitical subdivision has a cbnstitutional right to
obtain an adjustment to its C-Tax distributions, _an(l no political subdivision is entitled to any process for
review or adju‘stnient of its C-Tax distributions other than the Ieglslatil/e processt‘. | | |
The Court hold_s- thal tlae-C-Taxs'tatates are general laws, not épecial or local 1aws,-and therefore
the C-Tax statutes are nof subject to the constitutional prohibitions which apply to special or local lav&ls

in Article 4, Section 20. ' The Nevada Supreme Court has stated that “a law operative alike upon all

way, {a] law is general when it applies equally to all persons embraced in‘a class founded upon some

natural, mmnsw, or constitutional dlstmctlon. Clean Water Coalztzon V. M Resort, 127 Nev. Adv.

Op. 24, 255 P.3d 247, 254 (2011) (queting Colman v. Utah State Land Bd., 795 P.2d 622, 636 (Utah
1990)) At their core, the special- or—loeal law pr0v151ons of the Nevada Constltutmn ‘reflect a 'concem-

for equal treatment under the law.” Clean Water Coalltlon 255 P3d at 254 (quotmg Robert F.

Wllllams Equalzty Guarantees in State Constzrutzonal Law, 63 Tex. L. Rev. 1195 1209 (1985)) Equal

legislative classifications must be rationally related to a legitimate governmental purpose and mﬁst apply
uniformly to all who are similarly situated.”’
In addition, it is well established that no local government has a constitutional right fo an equal or

equitable distribution of state tax dollars because the Legislafure may “disburse the proceeds of taxes,

2 See Flamingo Paradise Gaming v. Ckanos 125 Nev. 502, 520-22 (2009). (holding that businesses
with nonrestricted gaming licenses were not similarly situated to businesses with resiricted gaming
licenses and because these businesses have drfferent impacts on the econorhy, there was a rational

basis for treating them d1fferently)
: 45.

persons similmly"simated is a general law.” Youngs v. Hall 9 Nev. 212, 222 (1874). ‘Stated another

treatment under the 1aw allows the Leglslature to create different elasmﬁeatzons of treatment, but the

fees, and penalties to various communities inequitably according to need.” Anthony v. State, 94 Nev.
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337, 342 (1978532 Thus, if the Legislaturc enacts a’statute which crea_tes‘ legislative classifications
among local 'goverﬁmcnts and distﬁbutes different _:amount"s of state tax (_ioliars : o differént loczil
govérnmems Baséd on those legislative c—lassiﬁcations_,; the statute is not a spécial or local law if “the
classification is constitutionally reasonable.” McKenﬁey v. Byrne, 412 A;zd 1041, 1049 (N.J. 1980)
(hol(iing that a stzitq‘tbry scheme whiéh distributgd djffereﬁt amoﬁnts of state fax_dollars to differeﬁt local
gbvernrﬁents ﬁsiﬁg stafutoi’y formulas “is not a special or local law be(':ausre the ‘cIassiﬁca.ltipnv is

constitutionally reasonable.”).

In this case, the Court finds that the ngis.lature’s classification” of new local governments for

:different treatment in the C-Tax statutes i rationally related to a legitimate governmental purpose and |

applies uﬁiformly to all new local governments that are ‘sirniIaﬂY situated. When the Legislature enacted
theC—"Tax sysfein, 1t wanted to encourage the formati'on. of new geﬁeral—purpose local governments that -
would provide their own traditional generai-purpose governmental servicés, which the Legislature
deﬁnedrtoA rheaq police “pr;)tc.ction and at least two of the following gervices: (Al)ﬁre.‘prot'ection;
(2) construction, maintenance and,rAepai'r of réads;. or (3) parks and recreation. NRS 360.740. The
L({:éislaturealsa wanted to discourage the formation of new local governments that did not provide
géneral-purpose- governmental services or did nof z_i‘ssume‘t_he functions of another local government.

NRS 360.740; NRS 354.598747. The Court finds that these legislative objectives serve a legitimate

governmental purpose because they incentivize new.local governments to provide certain services to
‘their residents in exchange for increased C-Tax distributions. Therefore, the Court concludes that

tre'atingrnew local gdvemfncm‘ts differently in the C-Tax statutes by requiring them to provide certain

2 See also City of Las Vegas v. Mack, 87 Nev. 105, 110 (1971) (“we are aware of no authority . . . which
declares that an inequality in distribution of the tax in and of itself is sufficient to constitute a denial of
due process.”); N.Y. Rapid Transit Corp. v. City of New York, 303 U.S. 573, 578 (1938) (“The power
to make distinctions exists with full vigor in the field of taxation, where no ‘iron rule’ of equality has
ever been enforced upon.the states.”); Hess v. Mullaney, 213 F.2d 635, 640 (Sth Cir. 1954) (“No
requirements of uniformity or'of equal protection of the law limit the power of a legislature in respect
to allocation and distribution of public funds.”). : '
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services in order to qualify- for increased C-Tax distributions is rationally related to a legitimate

governmental ptirp_.ose.23

- The Court also fi nds that the C-Tax statutes apply uniformly to all new local governments that

b mcorporate in Nevada aﬁ:er July I, 1998 wh1ch is the cffectwe date set forth in the C Tax statutes.

Even though at this tlme F emlcy 18 the only entity that has mcorporatcd in Nevada singe July 1 1998, if
any other entlty incorporates in Nevada, it will be required to comply w1th the same statutory

requirements as Fernley in order to qﬁalify for increased C-Tax distributions as a new local government

|| under the C-Tax statutes. NRS 360.740; NRS 3 54.598747. Therefore, the Court concludes that the C-

Tax=statutes apply unifonnly to all new 'Idcal governments that are sirnilarly situated and do not place
Fernley in a closcd class of one’ because. “the classification apphcs prospcctlvely to all [new local -

govemmcnts] Wthh mlght come within its deSIgnatcd class.” County of Clark v. City of Las Vegas, 97

{

Nev. 260, 263 (1981) 24

In rcachmg its decision, the Court emphasizes  that “all legislation necessarily involves

linedrawing. But as long as there is a rational basis for the distinetion drawn, it must be upheld.” Allen

v. State, 100 Nev. 130, 136-37 (198.4).' In the C-Tax statutes, the Legislature drew a line between cities

formed before the enactment of the C-Tax statutes, like Elko, Mesquite and Boulder City, and cities

formed thereafter, like Fernley and any other new local government that may incorporate and come

within the designated class. Because the Court finds that there is a rational basis for the distinction

3 See Town: of Ball v. Rapides Parish, 746 F:2d 1049, 1062 (5th C1r 1984) (holding that dcnymg share
of tax revenue to newly created town is rationally related to a legitimate governmental purpose
because the legislative body “could have felt that in this parish there was no need for an additional
incorporated town and denial of sales tax proceeds would be an effective counterforce.”).

# See also Reid v. Woofter, 88 Nev. 378,380 (1972) (“Since [the statute] in its operation and cffect 18 SO
framed as to apply in the future to all counties coming within its designated class, it is neither local
nor special within the provisions of Nev. Const., art. 4, §§ 20 or 21.7); Fairbanks-v. Paviikowski, 83
Nev. 80, 83 (1967) (“The fact [the statute] might apply only to Las Vegas township is of no moment,
for if there were others, the statute would then too apply. It therefore conforms to the constitutional
mandate that there ‘shall be no local and special laws, and that general laws shall have “uniform

operation.”).
_47_
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{| drawn by the Legislature, the C:Tax statutes must ‘be upheid Therefore‘=because the C-Tax statutes

apply uniformly to all smniarly s1tuated local govemments embraced in ‘classes founded upon natural :

1ntr1ns1c rat:onal and constltutmna} dlstmctlons the Court -holds that the C-Tax statutes are general

laws, not_spemal or local laws, and they are not subjéct to the CQIlStltl.lthIlal._pI‘Ohlbltlons which apply to

special or local laws m Afticle 4, Section 2025

| ) 2. .Fer_nley’s Artiéle 4, _Seetioﬁ Zi claims' have no merit;

Article 4, Section Zt'pret;ides that “[t]n. all case_s enumerated in the preceding section [Article 4,
Section 20},.and in all oth'er cases Where a generai faw can be made 'applicabie, atlllavx./s shal_i be gencral
and of unifonn'ope'ratiou tﬁrbugheut the State.” Simiiar to the underlying‘premise-for its constitutional
claims under Ar.ticle.?l, Section 20, Fernley’s underlying premise for its constitutional claims vunder
Atticle 4,-ASect_iron 21is that ttie C~Tax‘statutes are speetal or local laws.- However,‘b‘e'cause the Court has
already cqnc]uded that the C-Tax statutes are genetal laws, not -SpE:CiaII or lecai laws, Fernley’s Article 4,
Section 21 clai‘nis‘ha\tef no merit. As-discussed previously, because the C-Tax statutes apply uﬁiforiuly

to all sfmilarly situated local govemments embraced in classes founded upon natural, intrinsic, r.ationa]

and constttutlonal dlstmctlons the Court holds that the C-Tax statutes are general laws of uniform

operation throughout the state and. therefore do not violate Article 4, Section 31,

Furthermore, even if the Court assumes that the C-Tax statutes are special or local laws because
they treat new local gO\ietnments difterently frdni'preexisting local govemments formed before the
enactment of the C-Tax statutes the Court holds that the C-Tax statutes do not violate Al’t10164
Section 2] because a generaI law could not sufﬁ01ently ‘answer the _]USt purposes of [the] legislation™

and therefore could not- be made applieable under these particular cucumstancest State v. Irwin, 5 Nev.

» The Defendants also argue that because the C- Tax statutes do not involve the assessment and
collection of taxes, but only involve the distribution of the proceeds of the taxes after they are
assessed and collected, the C-Tax statutes cannot be classified as special or local laws “[f]or the
assessment and collection of taxes” under Article 4; Section 20 Because the Court holds that the C-
Tax statutes are general laws which are not subject to Article 4, Section 20, the Court does not need to

~ address these arguments. : 7
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[11, 1722 (1869). Althouéh tﬁs Nevada Constitution __expresses a preference for gt_:‘nsrél laws, special or
local laws are not unconstitutional un_der Article 4, Section 21 in those situatioss where a special or local
law is ‘-necessary. because a general law could not - be made “applicable” under ﬂi.lc' circunﬁstances. C{ean
Water Coalition, 255 P.3d af,255. When deférmi‘ning wheth'er 5 specisl or local law is permissible
because a general Jaw could'.'not be n;sde “applicable” for-‘pu‘rpbse.s. of Article 4, Section 2‘1, the Court
mﬁst look-fo' whether a generai law could'sufﬁciehtly “answer the just purposes of [the] legislation; that
is, best subserve the interests of the people of the State, or such class or portion as the particular
leg1slat10n is 1ntended to affect »? Irwm, 5 Nev. at’ 122 seé also Clean Water Coalztaon 255 P.3d at 259
(dxscusslsg the Irwin standard). In applying this standard, the Neva@a Suprsme Court has stated that the
Legislature’s decision to enact a special or local law must stasd where a general law “fails to accomplisﬁ
the prspéi' and legitimate objects of [fhe] legislation.” Hess v. Pegg, 7 Neif. 23, 28 (1871); Evans v. Job,
8 Nes. 322, 340-41 ‘(.1 873). The Supremé Court has also rej ected the notion that a special or local law is -
iﬁ‘valid simply because it is possiblle to conceive“of a gsneral law that could address some purposes of
the legislation. frwin, 5 Nev: at-122- 25 Hess, 7 Nev. at 28- 29 Ifa general law could not sufficiently
subserve or carry out the Just purposes of the leglslation under the particular circumstances, a spemal
or local Iaw is permissible.
The C“o‘urt' agrees with Fernley that theA Legislature coﬁld enact a generai law which aistributes C-
Tax revenues bassd on pdpulation and Whicﬁ applies in the same mannes to new local governments
formed after Ehe_enacfment of the C-Tix statutes, like Fernley, and to preekisting-local governments
formed befor_e the ena'c:tment of the C-Tax statutes, like Elks, Mesquite and Boulder City. stevsr, the
Court ﬁnds- that such a. ‘gensrai lav.v could not sufficiently “subserve” or carry out the just purposes of the
C»’fax-stafutes_r‘as intended by the Legisiasﬁfe. | | | |
As discussed previously, when the Legislafa_lre enacted the C-Tax system, it':wanted to encourage

thc,foﬁnation of new general-purpose local governments that would provide their own traditional
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| governments under the C-Tax statutes.

general-purpose govemmeetal services, suct{' as police p_rotection and fire protection, and it wanted to
discourage the fonnation of new Ioeal governments that did not provide generél-pumose governmental
ser{ric,.es or did not assume the functions of another locaf goﬁeﬁiment. -NRS 360.740; NRS 354.598747.
To accomplish these legitimate purposes,:the Legislamre decided to iriéenti.{rize new lecal govefnments,
like Ferziley?' _to‘p-rov'ic_le 'cert_ain serviees to their residents in exchange for increased C-Tax dieﬁibutions.
However, because preexistinfg AIoCaI go{(emmentg,. like Elko, Mesduit_e and Boulder City, already provide
the traditional general—purpose goverﬁmental s_:e;vices of police protection and fire ﬁrotection,_ it would
not vaccom‘pulish tﬁe Just puﬁaoses of the C-Tax statufes to apply the statutes 1n the same manner to

preexisting local govemnments because they are intrinsically different from new local governments.

‘Therefore, even if the Court assumes that the C-Tax statutes are special or local laws because 'they treat
new IocaI governments differently from preexisting local governments the Court concludes that such |
specml or local Iaws are permzsmble under Art101e4 Sectlon 21 because a general law could’ not

sufﬁcient_ly “answer the just purposes of [the] legislation” and therefore could not be made applicable

under these particular circumstances.
Finally, the Court wants to reiterate that it ~s:ympathizes with Fernley’s desire to receive increased

C-Tax distributions to provide i'rhproved services to its residents. -However, the Court finds that the

L_egiélature did not exceed its constitutional power over the distribution of state tax dollars when it made

legislative public policy determinations regarding how -those state tax dollars are distiibuted to local

Therefore, because the Court holds that the C-Tax statutes are

| constitutional, Feriey’s an_swer Iies with the Legislature, not with the courts.

COSTS AND DISBURSEMENTS

On September 19, 2014 the Department of Taxatlon as a prevallmg party, ﬁled a Motlon for
Costs pursuant to NRS 18.020(3) and a Memor‘andur‘n -of Costs- and - Disbursements pursuant to

NRS 18.110(1). On September 24, 2014, Fernley filed a Motion to Retax Costs and Opposition to

-50-




Motlon for Costs pursuant to NRS 18.110(4). Because the Department of Taxation and Femley dispute
issues concemmg att award of costs and dlsbursements in th1s matter, the Court enters a final judgment
in favor of the Defendants’, and the Court W1H deoldc. the dlsputed'lssues_concemmg an award of costs

and dlsbursements in a post- Judgment order as permitted by Nevada’s Civil Rules. NRCP 58(c) (“The |
entry of the judgment shall not be delayed’ for the taxing of costs.”); Lee v. GNLV Corp., 116 Nev. 424,

- |1426 (2000) (“a final ,judgment 18 one that d]SpOSBS of all the. issues p_r.esented in the case, and leaves

nothing for the future consideration of the court; except for post-judgment issues such as attorney’s fees

and costs. A post-judgment order éWarding attomey’s fees and/or costs may be appealed as a spéciai
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order made after final judgnient.”); Cdmpos~Garcia v. Johnson, 130 Nev. Adv. Op. 64, 331 P.3d 890,

891 (2014) (“The order awarding attomejr fees and cost$ was independently appealable as a special

order after final judgment.”).
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| o - ORDER AND JUDGMENT .
CITIS ORDERED-AND. AD.TUDGED TI_{AT: _
1 Plaintiff'City of Fernley’s Motion for Sunnnary'Judgment is DENIED.
- 2. -Plaintiff City of Fernley’s Motion for Partial Reconsidé;ation and Rehearing of the Court’s
June 6, 2014 Order is DENIED as moot. o | | |

3. The Defendants’ Motions- to Dismiss, which were converted into Motions for Summary

Judgment, are GRANTED and final judgment is entered in favor of the Defendants. on all causes of |

action and claims for relief alleged in Fernley’s complaint.
4, qursuant to NRCP 58, the Legislature is désignat’cd as the p_érty required to: (1) serve written
notice of entry of the Court’s order and Judgment togcther with a copy of the order and judgment upon

each party who has appeared in this case; and (2) file such notice of entry with the Clerk of Court

DATED: This__{7% " day of DA 2014,

, i
: f e 7/ / w;/,ff "/ -
JA@::S 7 RUSSELL
DISTRICT JUDGE

Resp ectfully submltted by:

KEVIN C. POWERS; Chief Litigation Counsei
Nevada Bar No. 6781

J. DANIEL YU, Prm01pal Deputy. Leglslatlve Counsel
Nevada Bar No., 10806

LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION

401 S. Carson Streef

1} Carson City, NV 89701 _
‘Tel:'(775) 684-6830; Fax: (775) 684-6761

kpowers@lcb.state.nv.us; Dan. Yu@lcb.state.nvius
Attorneys for Defendant Legislature of the State of Nevada
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I hereby certlfy that ot the 7 day of October, 2014, 1 served a copy of the foregomg

CERTIFICATE OF MAILING

Order by United States Mail, postage prepald addressed as follows :

JoshuaJ Hicks, Esq.

50 West Liberty Street, Suite 1030

Reno, NV 89501 .

Clatk V. Vellis, Esq.

800 South Meadows Parkway, Suite 800

Reno, NV 98521

-Brand1 L. Jensen, Esq

595 Silver Lace Blvd.
Femley, NV 89408

Kevin C. Powers, Esq.
J. Daniel Yu, Esq.

401 S. Carson Street
Carson City, NV 89701

|| Andrea Nichols, Esq. -
5420 Kietzke Ln., Suite 202

Reno, NV 89511

Angela Jeffries
Judicial Assistant, Dept. |
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Office of the Attorney General
5420 Kietzke Lane, Suite 202
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CATHERINE CORTEZ MASTO
Attorney General

GINA C. SESSION

Chief Deputy Attorney General
Nevada Bar No. 5493
gsession@ag.nv.gov

ANDREA NICHOLS

Senior Deputy Attorney General
Nevada Bar No. 6436

5420 Kietzke Lane, Suite 202
Reno, NV 89511

(775) 688-1818

anichols @ag.nv.gov

Attorneys for the Nevada Department of Taxation

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CiTY
CITY OF FERNLEY, NEVADA, a Nevada Case No.: 12 0C 00168 1B
municipal corporation, :
Dept. No.: |
Plaintiff,

V.

)
)
)
)
)
)
STATE OF NEVADA, ex rel. THE NEVADA )
DEPARTMENT OF TAXATION; THE )
HONORABLE KATE MARSHALL, inher )
official capacity as TREASURER OF THE )
STATE OF NEVADA; and DOES 1-20, )
Inclusive, )

)

)

Defendants.

NOTICE OF ENTRY OF ORDER




Office of the Attorney General

5420 Kietzke Lane, Suite 202

Reno, NV 89511
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PLEASE TAKE NOTICE that. on October 15, 2014, an Order Granting Nevada
Department of Taxation’s Motion for Costs was entered in the First Judicial District C_ourt of
the State of Nevada. A copy of said document is attached hereto as Exhibit “1.” |

DATED this /7 " day of October, 2014.

CATHERINE CORTEZ MASTO
Attorney General

., (o JZG
By: 5& AL / W
ANDREA NICHOLS!
Senior Deputy Attorney General
Nevada Bar No. 6436
5420 Kietzke Lane, Suite 202
Reno, NV 89511
(775) 688-1818

Attorneys for Defendant Nevada
Department of Taxation
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DEPUTY

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a Nevada Case No.: 120C 00168 1B
municipal corporation,
' Dept. No.: |

Plaintiff,
2

)
!
)
)
i
STATE OF NEVADA, ex rel. THE NEVADA )
DEPARTMENT OF TAXATION; THE )
HONORABLE KATE MARSHALL, in her ;
official capacity as TREASURER OF THE
STATE OF NEVADA; THE LEGISLATURE )
OF THE STATE OF NEVADA and DOES 1- }
20, Inclusive, ;

)

Defendants.

ORDER GRANTING NEVADA DEPARTMENT
OF TAXATION'S MOTION FOR COSTS

This matter is before the Court on the Nevada Department of Taxation's Motion for
Costs, filed September 19, 2014, Plaintif’s Motion to Retax Costs and Opposition to Motion
for Costs, filed September, 24, 2014, and the Deparntment of Taxation's Opposition to Motion

to Retax Costs and Reply to Opposition to Motion for Costs filed October 3, 2014,

Having reviewed the Motion, Opposition and Reply, together with the Amended
Memorandum of Costs and Disbursements filed by the Department of Taxation on October

9, 2014, and Plaintiff's Motion to Strike, or Altematively, Motion to Retax Costs, filed October

14, 2014, the Court makes the following Findings of Fact, Conclusions of Law and Order:
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FINDINGS OF FACT

This Court heard oral argument on the parties’ Motions for Summary Judgment on

September 2, 2014,
At the September 2, 2014, hearing the Court announced its decision in favor of the

Defendants on ail of Plaintiff, City of Fernley’s causes of action and requested that counsel

for the Legislature draft and submit a proposed order,

The Nevada Department of Taxation filed a Memorandum of Costs and

Disbursements on September 19, 2014,
On October 6, 2014, this Court entered an Order and Judgment in which a final

judgment was entered in favor of the Defendants on all causes of action and claims for relief

alleged in Plaintiff, City of Femley's Complaint.
Notice of Entry of Order was filed October 8, 2014.

The Nevada Department of Taxation filed an Amended Memorandum of Costs and

Disbursements on October 9, 2014.
The Amended Memorandum of Costs and Disbursements lists the total costs incurred

by the Department in the amount of $8,489.04, and provides supporting documentation for

the following:
Reporters' fees for depositions, including fees for one copy of each deposition totaling

$2,809.90 comprised of:

Deposition of Marian Henderson - $365.70;
Deposition of Tara Hagen - $96.25;

Deposition of Marvin Leavitt - $374.75;
Deposition of Mary C. Walker - $407.00;
Deposition of Terry Rubald - $202.50;
Deposition of Wamer Ambrose - $171.40;
Deposition of Guy Hobbs - $399.50;
Deposition of LeRoy Goodman - $604.00; and,
Deposition of Allen Veil - $188.80.

Costs for travel and lodging incurred in attending depositions totaling $1,169.72

comprised of:

Airfare of $397.80, lodging, per diem and aimport parking of $195.14, and car rental of
$58.20 incurred in connaction with the Deposition of Marvin Leavitt;

3




Office of the Attorney General
5420 Kietzke Lane, Suite 202

Reno, NV 89511

Airfare of $397.80, per diem of $35.00, and car rental of $30.60 incurred in connection
with the Deposition of Guy Hobbs; and,

Per diem of $16.00, and car rental of $39.18 incurred in connection with the
Deposition of Allen Vell.

Expenses incurred in connection with services of legal researcher totaling $29.12.

Expenses incurred by the Nevada Department of Taxation to organize and scan
documents in response to Plaintiff's Second Request for Production of Documents totaling.
$4,480.30.

Plaintiff, City of Fernley sought to recover mare than $2,500 in damages.

CONCLUSIONS OF LAW

The Nevada Depariment of Taxation is a prevailing party.

Pursuant to NRS 18.110, a party who claims costs must file a memorandum of the
items of costs within five days of entry of judgment,

Judgment in this case entered on October 6, 2014.

The Nevada Department of Taxation filed an Amended Memorandum of Costs and

Disbursements on October 9, 2014,
The costs listed on the Amended Memarandum of Costs and Disbursements were

reasonable and necessarily incurred in this action.
Pursuant to NRS 18.020{(3), costs must be allowed to a prevailing party in an action

for the recovery of money or damages, where the plaintiff seeks to recover more than

$2,500.
Pursuant to NRS 18.025, this Court shall not refuse to award costs to the State or

reduce the amount of the costs it awards to the State as the prevailing party solely because

the prevailing party is a State agency.
ORDER

Therefore, good cause appearing,
IT IS HEREBY ORDERED that the Nevada Department of Taxation's Motion for costs

is GRANTED.
111
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IT IS FURTHER ORDERED that the Nevada Department of Taxation is awarded

costs in the amount of $8,489.04.
DATED this _ {57 day of _rluvbey , 2014,

D> gl

J . RUSSELE
DISFRICT COURT JUDGE
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CERTIFICATE OF MAILING
[ hereby certify that on the _léj%{ay of October, 2014, I served a copy of the foregoing

by placing the foregoing in the United States Mail, postage prepaid, addressed as follows:

Joshua J. Hicks, Esq.

Brownstein Hyatt Farber Schreck, LLP
50 West Liberty Street, Suite 1030
Reno, NV 89501

Clark V. Vellis, Esq.

Cotton, Driggs, Walch, Holley, Woloson & Thompson
800 South Meadows Parkway, Suite 800

Reno, NV 89521

Brandi L. Jensen, Esq.
Office of the City Atiorney
595 Silver Lace Blvd.
Fernley, NV 89408

Brenda J. Erdoes, Esq.

Kevin C. Powers, Esq.

J. Daniel Yu, Esq,

Legislative Counsel Bureau, Legal Division
401 S. Carson Street

Carson City, NV 89701

Gina C. Session, Esq.

Chief Deputy Attorney General
Andrea Nichols, Esq.

Senior Deputy Attorney General
5420 Kietzke Lane, Suite 202
Reno, NV 89511

N

\___Sdmantha Wétfer
Law Clerk, Dept. 1
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UEPUTY

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY
CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,
Case No. 12 OC 00168 1B
Plaintiff, Dept. No. 1
V8.

STATE OF NEVADA ex rel. THE NEVADA ORDER AND JUDGMENT
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA; THE LEGISLATURE OF
THE STATE OF NEVADA,; and DOES 1-20,
inclusive,

Defendants.

INTRODUCTION

This action was brought by Plaintiff City of Fernley (Fernley), which is a general-law city

incorporated under NRS Chapter 266 and located in Lyon County, Nevada. Fernley secks money

damages and declaratory and injunctive relief against Defendants State of Nevada ex rel. the State

Department of Taxation (Department of Taxation) and the Honorable Kate Marshall in her official

capacity as the Treasurer of the State of Nevada (State Treasurer).

Fernley challenges the

constitutionality of Nevada’s system of allocating certain statewide (ax revenues which are deposited

and consolidated in the Local Government Tax Distribution Account and distributed to Nevada’s local

governmental entities under NRS 360.600-360.740. The system Is administered by the Department of
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Taxation and the State Treasurer, and it is commonly referred to as the consolidated tax system or the C-
Tax system. The Legislature of the State of Nevada (Legislature) was permitted to intervene as a
Defendant under NRCP 24 and NRS 218F.720 to defend the constitutionality of the C-Tax system.

On September 2, 2014, the Court heard oral arguments from the parties regarding the following
motions: (1) Fernley’s Motion for Summary Judgment, filed on June 13, 2014; (2) Fernley’s Motion for
Partial Reconsideration and Rehearing of the Court’s June 6, 2014 Order, filed on June 18, 2014; (3) the
State’s Renewal of Motion to Dismiss, filed on May 5, 2014, which the Court converted into a Motion
for Summary Judgment in the Court’s June 6, 2014 Order; and (4) the Legislature’s Joinder in the
State’s Renewal of Motion to Dismiss, filed on May 6, 2014, which the Court also converted into a
Motion for Summary Judgment in the Court’s June 6, 2014 Order. Therefore, at the hearing, each party
presented the Court with a Motion for Summary Judgment, and each party asked for a final judgment to.
be entered in its favor on all remaining claims for relief alleged in Fernley’s complaint.

In its complaint, Fernley alleged both federal constitutional claims and state constitutional claims.
However, on January 25 , 2013, the Nevada Supteme Court issued in this matter a Writ of Mandamus
and Order Granting in Part and Denying in Part Petition for Writ of Mandamus which directed this
Court to dismiss Fernley’s federal constitutional claims because they were time-barred as a matter of
law by the 2-year statute of limitations that applies to such claims. State Dep 't of Taxation v. First Jud.
Dist. Ct., No. 62050 (Nev. Jan. 25, 2013). Accordingly, on February 22, 2013, this Court entered an
Order Pursuant to Writ of Mandamus which granted the Defendants” Motions to Dismiss “in respect to
the federal constitutional claims being asserted by Plaintiff” Therefore, before the hearing on the
parties’ summary-judgment motions, the Court had already dismissed Fernley’s federal constitutional
claims, which were its first claim for relief (denial of equal protection under the Fourteenth Amendnient

to the United States Constitution) and its fifth claim for relief (denial of due process under the

Fourteenth Amendment to the United States Constitution).

a-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Fernley’s remaining claims for relief are its state constitutional claims, which are its second claim
for relief (violation of the separation-of-powers provision of Article 3, Section 1 of the Nevada
Constitution), its third claim for relief (creation of a special or local law in violation of Article 4,
Section 20 of the Nevada Constitution), and its fourth claim for relief (violation of Article 4, Section 21
of the Nevada Constitution which provides that in all cases where a general law can be made applicable,
all laws shall be general and of uniform operation throughout the sfate). Fernley asks for money
damages and declaratory and injunctive relief regarding its state constitutional claims.

At the hearing, the following counsel appeared on behalf of the parties: Joshua J. Hicks, Esq., and
Clark V. Vellis, Esq., who appeared on behalf of Plaintiff City of Fernley; Andrea Nichols, Esq., Senior
Deputy Atiorney General , who appeared on behalf of Defendants State of Nevada ex rel. the Department
of Taxation and State Treasurer; and Kevin C. Powers, Esq., Chief Litigation Counsel, and J. Daniel Yu,
Esq., Principal Deputy Legislative Counsel, of the Legal Division of the Legislative Counsel Bureau
(LCB), who appeared on behalf of Defendant Legislature,

Having considered the pleadings, documents and exhibits in this case and having received the
arguments of counsel for the parties, the Court denies Fernley’s Motion for Summary Judgment and
grants the Defendants’ Motions to Dismiss, which were converted info Motions for Summary Judgment,
on all remaining claims for relief alleged in Fernley’s complaint. Because the Court concludes that the
Defendants are entitled to judgment as a matter of law, the Court denies, as moot, Fernley’s Motion for
Partial Reconsideration and Rehearing of the Court’s June 6, 2014 Order. Therefore, having adjudicated
and denied all remaining claims for relief alleged in Fernley’s complaint, the Court enters final judgment
in favor of the Defendants for the following reasons.

First, the Court holds that Fernley’s state constitutional claims are time-barred by the 4-year
statute of limitations under NRS 11,220 as a matter of law. Second, to the extent that Fernley’s state

constitutional claims seck money damages, the Court holds that Fernley’s claims for money damages are
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additionally barred by sovereign immunity under NRS 41.032(1) as a matter of law. Third, the Court
holds that, as a political subdivision of the state, Fernley lacks standing as a matter of law to bring
separation-of-powers claims against the state under Article 3, Section 1 of the Nevada Constitution
because that constitutional provision does not exist for the protection of political subdivisions of the
state. Fourth, even if the Court assumes that Fernley has standing to bring separation-of-powers claims
against the state and even if the Court also assumes that those claims are not otherwise barred as a
matter of law by the statute of limitations and sovereign immunity, the Court holds that the Defendants
are entitled to judgment as a matter of law on the merits of those claims because the C-Tax statutes do
not violate the sepatation-of-powers provision of Article3, Section1 of the Nevada Constitution.
Finally, in contrast to its separation-of-powers claims, Fernley has standing as a matter of law to bring
constitutional claims against the state alleging that the C-Tax statutes violate the special-or-local law
provisions of Article 4, Sections 20 and 21 of the Nevada Constitution. Nevertheless, even if the Court
assumes that Fernley’s claims under Article 4, Sections 20 and 21 are not otherwise barred as a matter of
law by the statute of limitations and sovereign immunity, the Court holds that the Defendants are
entitled to judgment as a matter of law on the merits of those claims because the C-Tax statutes do not
violate either Article 4, Section 20 or Article 4, Section 21 of the Nevada Constitution.

Tn reaching its decision, the Court sympathizes with Fernley’s desire to receive increased C-Tax
distributions to provide improved services to ifs residents. However, the Court finds that the Legislature
did not exceed its constitutional power over the distribution of state tax dollars when it made public
policy determinations regarding how those state tax dollars are distributed to local governments under
the C-Tax statutes. In particular, the legislative history of the C-Tax statutes demonstrates that the
Legislature determined as a matter of public policy to limit any new local government which is formed
or incorporated after the enactment of the C-Tax statutes, such as the City of Fernley, from receiving

increased C-Tax distributions unless the new local government: (1) provides certain general-purpose
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governmental services, such as police protection and fire protection, as set forth in NRS 360.740;
(2) assumes the functionsrof another local government as set forth in NRS 354.598747; or (3) enters into
a cooperative agreement with another local government to establish alternative formulas for C-Tax
distributions as set forth in NRS 360.730.

Because the Court finds that the Legislature’s public policy determinations in this regard do not
result in any of the constitutional violations alleged in Fernley’s complaint, the Court’s judicial review
of the C-Tax statutes is at an end, and the Court may not judge the wisdom, policy or fairness of the C-
Tax statutes because “matters of policy or convenience or right or justice or hardship or questions of
whether the legislation is good or bad are solely matters for consideration of the legislature and not of
the courts.” King v. Bd. of Regents, 65 Nev. 533, 542 (1948). As further articulated by the United
States Supreme Court in the context of state tax systems, “it is not within either the disposition or power
of this court to revise the necessarily complicated taxing systems of the States for the purpose of
attempting to produce what might be thought to be a more just distribution of the burdens of taxation
than that arrived at by the state legislatures.” Dane v. Jackson, 256 U.S. 589, 598-99 (1921).

Thus, if Fernley desires to receive increased C-Tax distributions without complying with the
current provisions of the C-Tax statutes, its answer lies with the Legislature, not with the courts.
Accordingly, because the Defendants are entitled to judgment as a matter of law on all remaining claims
for relief alleged in Fernley’s complaint, the Court enters the following findings of fact, conclusions of

law, and otder and judgment pursuant to NRCP 52, 56 and 58.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. Procedural history.

Fernley filed its complaint on Junc 6, 2012, In response, the State filed a Motion to Dismiss on
August 3, 2012, and the Legislature filed a Joinder in the State’s Motion to Dismiss on August 16, 2012,

Fernley filed an Opposition to the State’s Motion to Dismiss on August 20, 2012, in which Fernley
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argued that the State’s Motion to Dismiss should be treated as a motion for summary judgment, and
Fernley moved for a continuance to complete discovery under the summary-judgment rule in
NRCP 56(f). On September 18, 2012, the Court approved a Stipulation and Order in which the parties
agreed to treat the Legislature’s Joinder in the State’s Motion to Dismiss as the Legislature’s own
Motion to Dismiss.

On October 15, 2012, the Court entered an Order Granting a Continuance to Complete Discovery
in which the Court denied both Motions to Dismiss fo allow Fernley a period of time to complete
discovery. That Order also provided that the Defendants, upon completion of a reasonable discovery
period, were allowed to 1-'enc~>w their Motions to Dismiss which would then be duly considered by the
Court. On November 5, 2012, the State and the Legislature jointly filed a Petition for Writ of
Mandamus with the Nevada Supreme Court that asked the Supreme Court to review this Court’s order
denying their Motions to Dismiss.

On January 25, 2013, the Nevada Supreme Court issnued a Writ of Mandamus and an Order
Granting in Part and Denying in Part the Petition for Writ of Mandamus filed by the Defendants. Staie
Dep’t of Taxation v. First Jud. Dist. Ct., No. 62050 (Nev. Jan. 25,2013). The Supreme Court stated that
“the disfrict court was obligated under clear legal authority to dismiss the federal constitutional c¢laims”
because Fernley “was required to bring its federal constitutional claims within two years of its
incorporation, and its failure to do so renders those claims barred by the statute of limitations.” Id.
However, with regard to the Defendants’ arguments that Fernley’s state constitutional claims should be
dismissed, the Supreme Court stated that “although we make no comment on the merits of these
arguments, we nonethelcss decline to exercise our discretion to entertain this writ petition with regard to
these issues.” Jd. As a result, on February 22, 2013, this Court entered an Order Pursuant to Writ of

Mandamus which dismissed Fernley’s federal constitutional claims but ordered the parties to complete

discovery regarding Fernley’s state constitutional claims.
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Following the completion of discovery, the State filed a Renewal of Motion to Dismiss on May 5,
2014, in which it argued that Fernley’s state constitutional claims should be dismissed as a matter of
law. On May 6, 2014, the Legislature filed a Joinder in Renewal of Motion to Dismiss, On June 6,
2014, the Court entered an Order converting the Defendants’ Renewed Motions to Dismiss into Motions
for Summary Judgmenl. ‘Additionally in its June 6, 2014 Order, the Court dismissed all claims against
the State Treasurer bocause the Court determined that the State Treasurer is entitled to sovereign
immunity under NRS 41.032(1) as a matter of law. On June 13, 2014, Femley filed a Motion for
Summary Judgment secking relief on its state constitutional claims. On June 18, 2014, Fernley also
filed a Motion for Partial Reconsideration and Rehearing of the Court’s June 6, 2014 Order. On
September 2, 2014, the Court heard oral arguments from the parties regarding each party’s Motion for
Summary Judgment and Fernley’s Motion for Partial Reconsideration and Rehearing of the Court’s
June 6, 2014 Order. Therefore, each party has presented the Court with a Motion for Summary
Judgment, and each party has asked for a final judgment to be entered in its favor on all remaining
claims for relief alleged in Fernley’s complaint.

B. History and overview of the C-Tax system.
In 1995, the Legislature created an interim committee to study Nevada’s laws governing the

distribution of state tax revenues to local governments. Senate Concurrent Resolution No. 40

(S.C.R. 40), 1995 Nev. Stat,, file no. 162, at 3034-36. The Legislature authorized the interim study
because it found that the existing laws relating to the distribution of tax revenues were inadequate to
meet the demands for new and expanded services placed on local governments by Nevada’s rapid
population and economic growth. Id. Based on its siudy, the interim committee recommended
consolidating six statewide tax revenue sources into a single account and establishing base amounts that
would be distributed from the account to local governments. LCB Bulletin No. 97-5: Laws Relating to

the Distribution Among Local Governments of Revenue from Staie and Local Taxes (Nev. LCB
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Research Library, Jan. 1997) (Leg.’s Ex. 5). The interim committee also recommended establishing
appropriaté adjustments to the base amounts when public services provided by local governments ate

taken over by other entities or are eliminated. Id. The interim committee also recommended

establishing the number and type of public services that new local governments must provide in order to

participate in the distribution of revenue from the account. Jd.

In 1997, based on the results of the interim study, the Legislature enacted Senate Bill No. 254
(S.B.254), which created the C-Tax system codified in NES 360.600-360.740. 1997 Nev. Staf,,
ch. 660, at 3278-3304. The Department of Taxation was given the duty to administer the C-Tax system
and the state tax revenues deposited in the Local Government Tax Distribution Account (Account).’
NRS 360,660. The proceeds from the following six state tax revenues are deposited in the Account:
(1) the liquor taxﬁNRS.369‘173; (2) the cigarette tax—NRS 370.260; (3) the real property transfer
tax—NRS 375.070; (4) the basic city-county relief tax—NRS 377.055; (5) the supplemental city-county
relief tax—NRS 377.057; and (6) the basic governmental services tax—NRS 482.181.

The state tax money in the Account is distributed to local governments under a two-tier system.
Under the first-tier, a certain portion from each revenue source is allocated to each county according to
specific statutory formulas and credited to the county’s subaccount. The first-tier revenues in the
county’s subaccount are then distributed to the county and the cities, towns, enterprise districts® and

snecial districts® in the county that are eligible for a second-tier distribution,
p

' In 1997, the Accouni was enacted as the Local Government Tax Distribution Fund in the State
Treasury. 1997 Nev. Stat., ch. 660, § 8, at 3278, In 1999, it was changed to the Local Government
Tax Distribution Account in the Intergovernmental Fund (NRS 353.254) in the State Treasury. 1999
Nev. Stat., ch. 8, § 10, at 10,

2 Bnterprise districts ate local governmental entities which are not counties, cities or towns and which
are determined to be enterprise districts by the BExecutive Director based on the criteria in
NRS 360.620 and 360.710. Examples of enterprise districts include certain general improvement
districts (GIDs) and certain water, sewer, sanitation and television districts.

3 Special districts are local governmental entities which are not counties, cities, towns or enterprise
districts. NRS 360.650. Examples of special districts include certain hospital, library, fire-protection

and mosquito-abatement districts.
.8
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To be eligible for a second-tier distribution, the entity must be an enterprise district, or it nst be a
county, city, town or special district that received “before July 1, 1998, any portion of the proceeds of a
tax which is included in the Account.” NRS 360.670. In addition, a county, city, town or special district
is also eligible for a second-tier distribution if it was created after July I, 1998, and it provides police
protection and at least two of the following services: (1) fire protection; (2) construction, maintenance
and repair of roads; or (3) patks and recreation. NRS 360.740.

The second-tier distributions in each county have two componentsﬁbasé amounts calculated
under NRS 360.680 and excoss amounts calculated under NRS 360.690. The base amounts for the
enterprise districts in the county ate distributed before any base amounts are disiributed to the county
and the cities, towns and special districts in the county. NRS 360.680. If there is sufficient money
remaining in the county’s subaccount after the enterprise districts receive their base amounts, the county
and the cities, towns and special districts in the county are entitled to receive their base amounts,
NRS 360.690. However, if there is not sufficient money remaining in the county’s subaccount to
distribute the full base amounts to the county and the cities, towns and special districts in the county,
their base amounts are prorated in proportionate percentages. fd.

After distribution of all base amounts, if there is any excess money remaining in the county’s
subaccount, the county a.nd the cities, towns and special districts in the county are entitled to receive
distributions of excess amounts, but the enterprise districts are not entitled to receive such distributions.
NRS 360.690. If excess amounts are distributed, the particular amount received by each entity is
calculated using statutory formulas that take into account changes in population or changes in the
assessed valuation of taxable property, or changes in both. /d. Because the statutory formulas used to
calculate excess amounts involve varying factors, the excess amounts ultimately distributed to the
county and the cities, towns and special districts in the county are significantly impacted by the specific

population and property tax conditions attributable fo each such entity.
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Under the 1997 version of the C-Tax statutes, the base amounts distributed to the county and the

cities, towns and special districts in the county were adjusted each fiscal year based on certain changes

in the Consumer Price Index. S.B.254, 1997 Nev. Stat, ch. 660, § 10, at 3279 (codified at

NRS 360.680). In addition, any excess amounts distributed in the prior fiscal year were added to base
amounts in subsequent fiscal years. Id. However, in 2001, the Legislature amended the C-Tax statutes
to exclude excess amounts from being added to base amounts in subsequent fiscal years, so that base
amounts were adjusted based only on certain changes in the Consumer Price Index. Assembly Bill
No. 10, 2001 Nev, Stat., 17th Spec. Sess,, ch. 7, § 1, at 109 (amending NRS 360.680). In 2013, the
Legislature amended the C-Tax statutes to provide that any excess amounts distributed in fiscal years
beginning on or after July 1, 2014, are added to base amounts in subsequent fiscal years. Assembly Bill
No. 68, 2013 Nev. Stats., ch. 3, § 3, at 11-12 (amending NRS 360.680). Thus, under the 2013 version of
the C-Tax statutes, base amounts are adjusted each fiscal year based on certain changes in the Consumer
Price Index and the addition of any excess amounts distributed on or after July 1, 2014,

C. Statutory methods for increasing C-Tax distributions to new Tocal governments.

When the Legislature enacted the C-Tax system in 1997, it provided several statutory methods for
increasing C-Tax distributions to new local govetnments created after July 1, 1998, S.B. 254, 1997 Nev.
Stat., ch. 660, §§ 14, 15 & 24, at 3282-86 & 3293-94 {codificd at NRS 360.730, 360.740 &
354,598747). First, if a new local government is created after July 1, 1998, it is eligible to receive
increased C-Tax distributions if it elects fo provide police protection and at least two of the following
services: (1) fire protection; (2) construction, maintenance and repair of roads; or (3)parks and
recreation. NRS 360.740. Second, if a new local government assumes the functions of another local
government, it is entitled to increased C-Tax distributions. NRS 354.598747. 'Third, a new local
government may enter into a cooperative agreement with another local government to increase its C-Tax

distributions, such as when the new local government agrees o take over services provided by the other
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local government. NRS 360.730.

The parties disagree as to whether Femley is eligible to request an increase in its C-Tax
distributions under NRS 360.740 if it elects to provide police protection and at least two of the other
required services. Fernley contends that a new local government which incorporates after July 1, 1998,
and elects to provide the required services has only a l-year window after incorporation in which fo
request an increase in its C-Tax distributions under NRS 360.740. Fernley’s contention is based on the
statutory provision mandating that the new local government must submit its request for increased C-
Tax distributions “[o]n or before December 31 of the year immediately preceding the first fiscal year
that the local govermment . .. would receive money from the Account” NRS 360.740(2) (emphasis

added). In support of its contention, Fernley produced an advisory opinion from the Department of

Taxation which stated in relevant part:

Question Four: Is Fernley eligible to receive an adjustment pursuant to the provisions of
NRS 360.740, as a municipality created after July 1, 19987

NRS 360.740 authorizes a newly created local government to receive an additional
allocation of Tier 2 Base C-Tax. At the time the City of Fernley was created in 2001, it had
the option of taking on police protection and two additional services (fire protection;
construction, maintenance and repair of roads; or parks and recreation). At the time of its
creation, Fernley had the option of taking on these services and receiving an additional
allocation. Fernley did not opt to assume police protection. At this time, if Fernley assumes
additional services it may be eligible for an adjustment of its C-Tax distribution pursuant to
NRS 354.598747. In accordance with NAC 360.200(2), this opinion may be appealed to the

L 4
Nevada Tax Commission.

(Fernley’s Ex. 24.)

The Legislature contends that NRS 360,740 does not limit a new focal government to a 1-year

4 Despite having the right to pursue an appeal of the Department’s advisory opinion to the Nevada Tax
Commission and the further right to seek judicial review under the Administrative Procedure Act,
Fernley did not pursue any such relief. See NRS360.245 & NAC 360.200 (providing for
administrative appeals of the Department's advisory opinions to the Nevada Tax Comimission);
NRS 233B.120 (providing for judicial review of an agency’s advisory opinions). Thus, Fernley did
not exhaust its administrative and judicial remedies to obtain a dispositive ruling concerning whether
it is eligible to request an increase in its C-Tax distributions under NRS 360.740 if it elects to provide

the required services.
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window after incorporation in which to request an increase in its C-Tax distributions. The Legislature
contends that the term “the first fiscal year” in the statute does not refer to the first fiscal year after
incorporation, but rather to the first fiscal year after the local government elects to provide the required
services and files its request for increased C-Tax distributions, which can occur in any year after
incorporation. The Legislature further contends that even if NRS 360.740 is ambiguous because it 1s
subject to more than one reasonable interpretation, such ambiguity should be resolved in favor of new
local governments being able to request increased C-Tax distributions in any year after incorporation in
order to carry out the intent of the C-Tax statutes and to avoid any alleged constitutional problems.
Thus, in the Legislature’s view, Femnley remains cligible to submit a request under NRS 360.740 for
increased C-Tax distributions if it elects to provide the required services.

Fernley counters that cven if it is eligible to request an increase in its C-Tax distributions under
NRS 360.740, it is caught in a “classic catch-22” because it must first provide police protection to
request an increase in its C-Tax distributions under NRS 360.740 but it is currently unable to provide
police protection because it does not have sufficient tax revenues to do so without first receiving an

increase in its C-Tax distributions. Fernley also argues that even if it glects to provide police protection

and the other services required by NRS 360.740, it would not be entitied to an increase in its C-Tax

distributions because its request would have to be reviewed and approved by the Committee on Local

Government Finance (CLGF) and the Nevada Tax Commission. NRS 360.740(4)-(6). Fernley believes
“there is no likelihood of success for a new entity in such a process” based on its assertion that the
members of the CLGY are representatives of other local governments which would stand to lose C-Tax

revemues upon their redistribution to a new local government like Fernley.’

The Legislature contends that Fernley’s interpretation of NRS 360.740 is not consistent with the

5 The CLGF consists of eleven members. NRS 354.105. The following associations each appoint three
members: (1) the Nevada League of Cities; (2) the Nevada Association of County Comimissioners,
and (3) the Nevada School Trustees Association. Jd. The Nevada State Board of Accountancy

appoints the other two members, [d.
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intent or purpose of the statute and produces unreasonable or absurd results that must be avoided. The
Legislature contends that because the intent or purpose of NRS 360.740 is to encourage the formation of
new general-purpose local governments that provide their own traditional general-purpose governmental
services, such as police protection and fire protection, the statute must be interpreted in a reasonable
manner that facilitates, rather than impedes, distributing C-Tax revenues (0 those new gencral-purpose
local governments. The Legislature contends that it would be unreasonable or absurd to interpret
NRS 360.740 to require Fernley to provide a fully operational police department and the other required
services before it may request an increase in its C-Tax distributions to fund those services, Instead, the
Legislature contends thgt a reasonable reading of NRS 360.740 would require Fernley to take
appropriate legislative action expressing the city’s intent to provide police protection and the other
required services beginning in an upcoming fiscal year and thereafter Fernley could submit a request
under the statute “{o]n or before December 31 of the ysar immediately preceding the first fiscal year”
that Fernley would receive increased C-Tax distributions to fund those services. Additionally, the
Legislature contends that, regardless of the proper statutory interpretation of NRS 360.740, no political
subdivision has a constitutional right to obtain an adjustment or increase in its C-Tax distributions and
that the issue of whether Fernley is eligible to request an increase in its C-Tax distributions under
NRS 360.740 has no bearing on its state constitutional clamms.

Although the parties are in dispute regarding the proper statutory interpretation of NRS 360.740, it
is not necessary for the Courl to resolve the disputed statutory issues in order to adjudicate Fernley's
state constitutional claims. Even if it is unclear whether the C-Tax statutes allow Fernley to submit a
request under NRS 360.740 for increased C-Tax distributions, it is clear that the C-Tax statutes allow
Fernley to receive increased C-Tax distributions under NRS 354,598747 if Fernley assumes the
functions of another local government. It is also clear that the C-Tax statutes allow Fernley to enter into

cooperative agreements with other local governments (o increase its C-Tax distributions under
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NRS 360.730, including in circumstances where Fernley agrees to take over services provided by
another local povernmeni. Thus, contrary to Fernley’s claims, the existing C-Tax statutes contain
several statutory methods for Fernley to yeceive incteases in its C-Tax distributions,

Despite the availability of these statutory methods, Fernley contends that Lyon County is unlikely
or unwilling to enter intq any cooperative agreements to increase Fernley’s C-Tax distributions given
that Lyon County has already rejected several of F ernley’s previous requests to enter into such
agreements. The Legislature contends, however, that Lyon County has officially represented on the
public record in legislative proceedings that it is willing to negotiate a cooperative agreement to increase
Fernley’s C-Tax distributions if Fernley is willing take over one or more of the services the county 13
presently providing to the city.

The Legislature points to testimony given by Lyon County officials before the Legislature’s 2011-
2013 Interim C-Tax Study, which was created by the Legislature to comprehensively study the C-Tax
system. Assembly Bill No. 71,2011 Nev. Stat., ch. 384, § 1, at 2391-92. During the 2011-2013 Interim
C-Tax Study, the Lyon County Comptroller testified that the county did not oppose providing additional
C-Tax funding to Fernley and would be willing to discuss a redistribution of C-Tax funding between the
county and the city if Fernley would be willing to take over one or more of the services provided by the
county to fhe city, such as police protection. (Leg. Ex. 6.) The Comptroller further testified that if
Fernley had opted to assume police-protection services when it incorporated and had engaged Lyon
County in a discussion of C-Tax allocation, “TFernley would have received an allocation from Lyon
County to go to the city coffers to pay for those services.” Id. According to the Comptroller’s
testimony, because Fernley did not opt to provide police-protection services when it incorporated, “the
only reason the City of Fernley had [C-Tax revenue at all] was because the city was receiving
distributions when they were an unincorporated town providing park services previously.” Jd.

Although the parties disagree as to whether Lyon County is willing to enter into any cooperative
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agreements with Fernley to increase its C-Tax distributions under NRS 360.730, it is not necessary for
the Court to resolve that disagreement in order to adjudicate Fernley’s state constitutional ¢laims. Based
on its plain terms, NRS 360.730 authorizes, but does not require, local governments to enter into
cooperative agreements to adjust C-Tax distributions among the local governments. Thus, a local
government’s decision whether to enter into any cooperative agreements under NRS 360.730 is purely a
discretionary decision entrusted fo its governing body. Given that Lyon County has previously
exercised its discretion under NRS 360.730 to reject such cooperative agreements, Fernley argues that
NRS 360,730 is an “illusory remedy” because the possibility of Lyon County actually entering into any
cooperative agreements with Fernley is so remote. Fernley, however, fails to cite any authority for the
proposition that a political subdivision has any constitutional right to a statutory remedy for increasing
its C-Tax distributions. In the absence of such a constitutional right, the Legislature is empowered fo
determine, as a matter of public policy, whether and under what circumstances a political subdivision
may request or receive any increases in its C-Tax distributions.

In this case, the Legislature has provided several statutory methods for increasing C-Tax

distributions to new local governments. While the Court acknowledges that the existing statutory

methods for increasing C-Tax distributions may be difficult for F ernley to meet, especially if it must
take over one or more services provided by another local government, it was within the Legislature’s
constitutional power over the distribution of state tax dollars to determine, as a matter of public policy,
whether to provide such statutory methods in the C-Tax statutes in the first place and, if it decides to do
so, to determine the criteria that must be satisfied in order fo obtain an increase in C-Tax distributions,
Given Femley’s desire to receive increased C-Tax distributions to provide improved services to its
residents, it is understandable that Fernley is dissatisficd with the statutory methods chosen by the
Legislature, as a matter of public policy, for increasing C-Tax distributions to new local governments.

Nevertheless, because the Court finds that the Legislature’s public policy determinations in this regard
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do not result in any of the constitutional violations alleged in Fernley's complaint, Fernley’s
dissatisfaction with the statutory methods chosen by the Legislature for increasing C-Tax distributions
does not provide any evidentiary support for its state constitutional claims.

D. Application of the C-Tax system to Fernley.

When the Legislature enacted the C-Tax system in 1997, Fernley was an unincorporated town that
was eligible for a second-tier distribution. To facilitate Nevada’s transition {o the new C-Tax system,
the Legislature included transitory provisions in sections 35-36 of S.B.254 which initially took
precedence over NRS 360.600-360.740. S.B. 254, 1997 Nev. Stat.,, ch. 660, §§ 35-36, at 3301-04.
Under section 35 of S.B. 254, Fernley’s initial year of C-Tax distributions as an unincorporated town
was the fiscal year beginning on July 1, 1998, and ending on June 30, 1999, and the base amount for
Fernley’s initial year of C-Tax distributions was calculated using the formula in that section. 7d. § 35, at
3301-02. Afler the period in which Fernley’s C-Tax distributions were calculated pursuant to S.B. 254’s

transitory provisions, the base amounts of Fernley’s C-Tax distributions were thereafter calculated

pursuant to the statutory formulas in NRS 360.680, as amended, and any excess amounts included in

Fernley's C-Tax distributions were thereafter calculated pursuant to the statutory formulas in

NRS 360.690, as amended.

Since the enactment of the C-Tax system in 1997, Fernley is the only governmental entity to
incorporate as a nmew city in NevadaS In 1998, a sufficient number of qualificd electors of the
unincorporated Town of Fernley formed the Fernley Incorporation Committee to take the steps required

to circulate an incorporation petition and bring about Fernley’s incorporation under NRS Chapter 266,

S Although Fernley is the only entity to incorporale as a new city in Nevada since 1997, it is not the
only entity 1o consider incorporation. In 2012 for example, the voters of the Town of Laughlin in
Clark County, Nevada, considered a proposal to incorporate as a new city, but they rejected the
proposal. See Senate Bill No. 262, 2011 Nev. Stat., ch. 481, af 2997-3026 (providing for an election
io be held on the question of the incorporation of the City of Laughlin).
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Nevada’s general law for municipal incorporation.7 (Leg.’s Ex. 11.) Under NRS Chapter 266, an

incorporation petition must include, among other things, the incorporation committee’s plans for
providing police protection, fire protection, road maintenance and other governmental services, along
with an estimate of the costs and the sources of revenue for providing those services. See NRS 266.019.
As a result, the Fernley Incorporation Committee corresponded with the Department of Taxation in 1998
to obtain estimates of the C-Tax distributions and the other tax revenues that Fernley could expect if it
incorporated. (Leg.’s Ex. 11.)

On June 25, 1998, using several different population growth rates submitted by the Incorporation
Commitiee, the Department of Taxation advised the Incorporation Committee that Fernley would realize
litthe to no increase in its C-Tax distributions as the result of its incorporation, and the Department
directed the Incorporation Committee to examine NRS 354.598747 to determine the impact on Fernley’s
C-Tax distributions if Fernley were to assume any of the services that would be provided to the
incorporated city by Lyo.n County.® (Leg.’s Ex. 12.) On July 17, 1998, the Department of Taxation
again advised the Committee that Fernley would not experience any significant increase in its C-Tax
distributions if it incorporated within its existing boundaries unchanged. (Leg. Ex. 13.) On March 3,
1999, the Department of Taxation also advised the Committee of the requirements of NRS 360.740
concerning the provision of required services for a newly incorporated city to receive increased C-Tax

distributions. (Leg. Ex. 14.)

On March 27, 2000, the Incorporation Committee submitted an informational letter along with its

7 The Nevada Constitution allows the Legislature to provide for the organization of cities through
general laws for municipal incorporation. Nev. Const. art. 8, § 8; State ex rel. Williams v. Dist. Ct., 30
Nev. 225, 227-28 (1908). It also allows the Legislature to create cities through special acts. Nev.
Const. art. 8, § 1, State ex rel. Rosenstock v. Swift, 11 Nev. 128, 142-45 (1876); W. Realty v. City of
Reno, 63 Nev, 330, 350-51 (1946).

¥ For example, based on a population of 6,510, the Department projected Fernley’s C-Tax distribution
would be $83,824.89 for the fiscal year beginning on July 1, 1999, and based on a hypothetical
population prowth rate of 9.09% with a resulting population of 12,000, the Department projected
Fernley's C-Tax distribution would be $84,075.91, a net increase of only $251.02. (Leg.’s Ex. 12.)
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incorporation petition to the CLGF which has a statutory duty under NRS Chapter 266 to determine
whether certain requirements for incorporation of a general-law city have been satisfied. (Leg. Ex. 15 &
Leg. Bx. 16.) The informational letter indicated that Fernley’s fire protection was being provided by the
North Lyon County Fire Protection District, its police protection was being provided by the Lyon
County Sheriff’s Department and the construction, maintenance and repair of its roads was being
provided by Lyon County. (Leg. Ex.15) The informational letter also indicated that Fernley’s
recreational facilities, which included three public parks in Fernley, were being funded by Lyon County.
Id. The incorporation petition set forth Femley’s plans for providing these governmental services after
incorporation. (Leg. Ex. 16.) The incorporation pelition indicated that Fernley expected the North Lyon
County Fire Protection Disfrict to continue providing its fire-protection services and that it anticipated
negotiating and entering into interlocal agreements with Lyon County for the continued provision of
services relating to police protection, parks and recreation and the construction, maintenance and repair
of roads. 7d.

During a meeting of the CLGF to address the feasibility of Fernley’s proposed incorporation, the
CLGF noted that Fernley’s incorporation petition relied on the expectation that Lyon County would
continue providing a number of services and therefore expressed some concern that:

how effective this can be is gonna [sic] be determined largely on how willing and how able

the city is to reach agreement with the County eventually on the provision of services or the

trading back and forth of this money, mostly from the consolidated tax T would agsume . . . if

indeed, the working with the County goes smoothly I think we clearly have the ability to
provide the revenues needed for a city [but if] the County says no, go take a walk, then

you’ve got big problems,”

(Leg. Ex. 17.) Inresponse, Debra Brazell, the Chair of the Incorporation Committee, assured the CLGI
that “the change in [C-Tax] law is really cquitable and really, really works nicely” and that because of

Fernley’s relationship with Lyona County, Fernley expected to maintain service levels “either by funds or

negotiated services.” Id.
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Fernley's incorporation became effective on July I, 2001. Ag evidenced by the public record
preceding its incorporation, Fernley was aware in 2001 that it would receive little to no increase in its C-
Tax distributions as a result of its incorporation regardless of any projected population growth. Fernley
was also aware in 2001 that its C-Tax distributions could be increased only if it provided the required
services under NRS 350.740, assumed the fanctions of another Jocal govemment under
NRS 354.508747, or entered into a cooperative agreement with another local government under
NRS 360.730. Thus, Femley was aware in 2001 that its C-Tax distributions would continue to be
caleulated and adjusted using its original base amount under section 35-36 of S.B. 254 and the statutory
formulas in NRS 360.680 and 360.690, as amended, unless it complied with one or more of the statutory
methods for increasing its C-Tax distributions. As stated by the Nevada Supreme Court in its order
regarding the mandamus petition, “In]either party disputes that, at the time of the City’s incorporation in
2001, the City was aware that absent specific circumstances, its base consolidated-tax distributions
would be set by ifs previous distributions and would remain at that level.” State Dep’t of Taxation v.
First Jud. Dist. Ct., No. 62050 (Nev. Jan. 25, 2013).

Unlike many other Nevada cities, Fernley docs not provide the traditional general-purpose
governmental services of police protection and fire protection, Instead, police-protection services are
provided by the Lyon County Sheriff’s Department, and fire-protection services are provided by the

North Lyon County Fire Protection District. Even though Fernley does not provide the traditional

general-purpose governmental services of police protection and fire protection, it asks to be compared to

the Cities of Blko, Mesquite and Boulder City, which have similar populations to Fernley but which are
different from Fernley because they provide the traditional general-purpose governmental services of
police protection and fire protection. Thus, while Fernley believes it should receive the same C-Tax
distributions as those general-purpose governments, it does not seetn that Fernley wants to provide the

same services as those. general-purpose governmients or assume the functions of another local
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government as required by the C-Tax statutes.

Fernley contends, however, that its residents shoulder a unique burden among general-law cities
because they pay a property tax charge that directly funds the fire-protection services of the North Lyon
County Fire Protection District, which is a special district under the C-Tax statutes and which receives
its own C-Tax distributions. (Fernley’s Ex.33.) However, it was representatives of Fernley who
lobbied for the passage of special legislation in 2001 to preserve the North Lyon County Fire Protection
District in order to avoid having to create a city fire department immediately upon Fernley’s
incorporation, Assembly Bill No. 663, 2001 Nev. Stat., ch. 135, at 701-02.

When a city incorporates under NRS Chapter 266, the general law provides that fire protection
districts may no longer exist within that city after the incorporation becomes effective. NRS 266.043(2).
However, before Fernley’s incorporation became effective on July 1, 2001, representatives of Fernley
Jobbied for the passage of special legislation “providing for the continved existence of the North Lyon
County Fire Protection District following the incorporation of the City of Fernley.” Assembly Bill

No, 663, 2001 Nev. Stat,, ch. 135, at 701, The special legislation provided that:

Notwithstanding the provisions of subscction 2 of NRS 266.043, the North Lyon County
Fire Protection District may continue to exist on and after the date on which the
incorporation of the City of Fernley becomes effective and the boundaries that district may
continue to include territory incorporated into the new City of Fernley.

Id. § 3, at 701-02.

Based on the legislative committee testimony regarding the special legislation, its sole purpose
was to maintain the North Lyon Fire Protection District “in ‘status quo’ position™ in order to avoid
having to create a city fire department immediately upon Femley’s incorporation. Hearing on A.B. 663
before Assembly Comm. on Gov't Affairs, 7ist Leg, (Nev. Apr. 25, 2001). However, given that the
special legislation uses the permissive term “may,” there is no requitement that the North Lyon Fire

Protection District must continue to exist indefinitely within the incorporated boundaries of Fernley.
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Instead, Fernley’s city council may create a city fire department under the general law in NRS 266,310,
which authorizes the city council to “[o]rganize, regulate and maintain a fire department.” See Hearing
on A.B. 663 before Assembly Comm. on Gov't Affairs, 71st Leg. (Nev. Apr. 25, 2001) (testimony of
LeRoy Goodman, Lyon County Commissioner, stating: “It was felt the fire district should remain the
same until Fernley could afford fo establish their own department.”). Consequently, even though
Fernley’s fire-protection services are currently provided by the North Lyon County Fire Protection
District, Fernley is authorized by existing law to take over those services, and Fernley could receive
increased C-Tax distributions under NRS 354.598747 by assuming the fire-protection functions of the
North Lyon County Fire Protection District,

Similarly, Fernley’s city council may create a city police depar{ment under the general law in NRS
Chapter 266, See NRS 266.390, 266.455, 266460 & 266.530. Thus, even though Fernley’s police-
protection services are currently provided by Lyon County, Fernley is authorized by existing law to take
over those services, and Fernley could receive increased C-Tax distributions under NRS 354.598747 by
assuming the police-protection functions of the county. Accordingly, if Fernley wants to be comparable
to the Cities of Elko, Mesquite and Boulder City, it has the statutory authority to provide the traditional
general-purpose governmental services of police protection and fire protection like those other cities,

and it would be entitled fo increased C-Tax distributions under NRS 354.598747 if it provided those

services.

E. Standards of review.

A party is entitled to summary judgment under NRCP 56 when the submissions in the record
“demonstrate that no genuine issue of material fact exists, and the moving party is entitled to judgment
as a matter of law.” Wood v. Safeway, 121 Nev. 724, 731 (2005). The purpose of granting summary
judgment “is to avoid a needless trial when an appropriate showing is made in advance that there is no

genuine issue of fact to be tried, and the movant is entitled to judgment as a matter of law.” MecDonaid
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v. D.P. Alexander, 121 Nev. 812, 815 (2005) (quoting Coray v. Hom, 80 Nev. 39, 40-41 (1964)).

In addition, a party is entitled to summary judgment when the claims against the party are barred
as a matter of law by one or more affirmative defenses. See Williams v. Cottonwood Cove Dev., 96 Nev.
857, 860-61 (1980). An affirmative defense is a legal argument or assertion of fact that, if true, prohibifs
prosecution of the claims against the party even if all allegations in the complaint are true. Douglas
Disposal v. Wee Haul, 123 Nev, 552, 557-58 (2007). Such affirmative defenses include the statute of
limitations and sovereign immunity. See NRCP 8(c); Boulder City v. Boulder Excavating, 124 Nev.
749, 754-55 (2008); Kellar v. Snowden, 87 Nev. 488, 491-92 (1971). Finally, a party is entitled (o
summary judgment when the other party lacks standing as a mater of law to bring a claim. See Gunny
v, Allstate Ins., 108 Nev. 344, 345 (1992).

In this case, the only claims remaining are Fernley’s state constitutional claims in which Fernley
alleges that the C-Tax statutes violate the separation-of-powers provision of Article 3, Section 1 of the
Nevada Constitution and the special-or-local law provisions of Article 4, Sections 20 and 21 of the
Nevada Constitution, As a general rule, when the plaintiff pleads claims that a state statute is
unconstitutional, the plaintiff's claims present only issues of law which are matters purely for the Court
to decide and which may be decided on summary judgment where no genuine issues of material fact
exist and the record is adequate for consideration of the constitutional issues pr::sentsd.D

With regard to Fernley’s state constitutional claims, cach party moved for sunimary judgment, and
each party argued that no genuine issues of material fact exist and that the Court could enfer summary
judgment in its favor as a matter of law, No party contended that the record is inadequate for

consideration of the constitutional issues presented. Therefore, the Court finds that summary judgment

9 See Flamingo Paradise Gaming v. Chanos, 125 Nev, 502, 506-09 (2009) (affirming district court’s
summary judgment regarding constitutionality of a statule and stating that “{tJhe determination of
whether a statute is constitutional is a question of law.”); Collins v. Union Fed. Sav. & Loan, 99 Nev.
284, 294-95 (1983) (holding that a constitutional claim may be decided on summary judgment where
no genuine issues of material fact exist and the record is adequate for consideration of the

constitutional issues presented).
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is appropriate because there are no genuine jssues of material fact which need to be tried and because
Fernley’s state constitutional claims fail on their merits as a matter of law, In addition, the Court also
finds that summary judgment is appropriate because Fernley’s state constitutional claims are barred as a
matter of law by the statute of limitations and because Femnley’s claims for money damages are
additionally barred as a maiter of law by sovereign immunity. F inally, the Court finds that summary
judgment is appropriate because Fernley lacks standing as a mater of law to bring separation-of-powers
claims against the state.

In reviewing the me;rits of Fernley’s state constitutional claims, the Court must presume the C-Tax
statutes are constitutional, and “[iln case of doubt, every possible presumption will be made in favor of
the constitutionality of a statute, and courts will interfere only when the Constitution is clearly violated.”
List v. Whisler, 99 Nev. 133, 137 (1983). The presumption places a heavy burden on the challenger to
make “a clear showing that the statute is unconstitutional.” Id. at 138. Asa result, the Court must not
invalidate a statute on constitutional grounds unless the statute’s invalidity appears “beyond 2 reasonable
doubt.” Cauble v. Beemer, 64 Nev. 77, 101 (1947); State ex rel. Lewis v. Doron, 5 Nev. 399, 408 (1870)
(“every statute is to be upheld, unless plainly and without reasonable doubt in conflict with the
Constitution.”). Furthermore, it is a fundamental rule of constitutional review that “the judiciary will not
declare an act void because it disagrecs with the wisdom of the Legislature.” Anthony v. State, 94 Nev.

337, 341 (1978). Thus, in reviewing the constitutionality of the C-Tax statutes, the Court must not be

concerned with the wisdom or policy of the statutes because “[q]uestions relating to the policy, wisdom,

and expediency of the law are for the people’s representatives in the legislature assembled, and not for

the courts to determine.” Worthington v. Second Jud. Dist. Ct., 3T Nev. 212, 244 (1914),EO Guided by

10 See also In re McKay's Estate, 43 Nev. 114, 127 (1919) (“Much has been said by counsel for
appellant of the injustice of a [statute] that will deprive appellant of her inheritance. Even so, we
cannot amend the statute. The policy, wisdom, or expediency of a law is within the exclusive theater
of legislative action. It is a forbidden sphere for the judiciary, which courts cannot invade, even under

pressure of constant importurity.”).
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these standards of review, the Court concludes that the C-Tax statutes are constitutional and that the
Defendants are entitled to judgment as a matter of law for the following reasons.

F. Fernley’s claims are time-barred by the statute of limitations.

A defendant is entitied to summary judgment when the plaintiff’s claims are time-barred by the
statute of limitations as a matter of law. Ash Springs Dev. v. O'Donnell, 95 Nev. 846, 847 (1979). In
this case, the Defendants contend that Fernley’s state constitutional claims are time-barred by the statute
of limitations in NRS Chapter 11 as a matter of law. The Defendants posit that there are two potential
limitations periods in NRS Chapter 11 that apply to Fernley’s state constitutional claims. The first
limitations period cited by the Defendants is the 2-year limitations period for personal injury actions in
NRS 11.190(4)(e), which applies to all federal constitutional claims arising in Nevada under 42 U.S.C.

§ 1983.'" The second limitations petiod cited by the Defendants is the 4-year limitations period in

NRS 11.220, which applies generally to all causes of action arising in Nevada unless a different |

limitations period is provided by a specific statute.'” The Defendants contend that because the events
that form the basis of Fernley’s state constitutional claims occurred when Fernley incorporated in 2001,
which was more than a decade before it commenced this action in 2012, Fernley’s state constitutional

claims are time-barred as a matter of law by the statute of limitations, regardless of whether the Court

applies the 2-year or 4-year limitations period to those claims.

W Soe Wilson v, Garcia, 471 U.S. 261, 279-80 (1985) (holding that because “§ 1983 claims are best
characterized as personal injury actions,” the state’s personal injury statute of limitations should be
applied to all § 1983 claims arising in the state); Perez v. Seevers, 869 F.2d 425, 426 (9th Cir. 1989)
(holding that NRS 11.190(4)(e) “being the residual statute of limitations for personal injury actions is
the statute of limitations applicable to section 1983 cases in Nevada.”); Day v. Zubel, 112 Nev. 972,
977 (1996) (stating that “Wilson was interpreted by the Ninth Circuit [in Perez| to mandate a two year
statufe of limitations for such actions in Nevada.”).

12 Spe State v. Yellow Jacket Silver Mining, 14 Nev. 220, 230 (1879) (holding that Nevada’s statute of
limitations “embraces every civil action, both legal and equitable, whether brought by an individual or
the state; and if the cause of action is not particularly specified elsewhere in the statute, it is embraced
in section 1033 [presently codified in NRS 11.220], and the action must be commenced within four
years after the cause of action accrued, Such is the plain reading of the statute and the evident
intention of the legislature.”).
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Fernley contends that it has not been legislatively or judicially determined in Nevada whether the
statute of limitations in NRS Chapter 11 applies to state constitutional claims, although Fernley does not
cite any authority or make any arguments to support a conclusion that Nevada’s statute of limitations
does not apply to state constitutional claims. Fernley also contends that even if the statute of limitations
applies to state constitutional claims generally, a limitations period longer than 4 years should apply to
its state constitutional claims, although Fernley fails to cite any specific statute which sets forth a longer
limitations period for its state constitutional claims. Finally, Fernley contends that even if the statute of
limitations applies to its state constitutional claims, the continuing violations doctrine recognized by
federal law permits Fernley to bring all of its claims that have arisen since at least its incorporation in
2001 because the C—Téx system from its inception has produced systematic and confinuing
constitutional violations with every dollar distributed under the system and therefore every such
unconstitutional C-Tax distribution is still actionable as part of a series of continuing violations of
Fernley’s constitutional rights.

The Court holds that Nevada’s statute of limitations in NRS Chapter 11 applies to Férniey’s state
constitutional claims and that the 4-year limitations period in NRS 11.220 is the governing limitations
period because no other specific statute prescribes a different limitations period for those claims. The
Court also holds that the continuing violations doctrine recognized by federal law does not save
Fernley’s state constitutional claims. In ifs mandamus order, the Nevada Supreme Court determined that
the statute of limitations began to run on Femley's federal constitutional claims at the time of its
incorporation in 2001. This Court likewisc concludes that the statute of limitations began to run on
Femley’s state constitutional claims at the same time in 2001. The Nevada Supreme Court also
determined that no exception applied under federal law that would allow Fernley to avoid the expiration
of the limitations period on its federal constitutional claims. This Court likewise concludes thal no

exception applies, including the continuing violations doctrine under federal law, that would allow
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Fernley to avoid the expiration of the limitations period on its state constitutional claims, Therefore,
because Fernley’s state constitutional claims are time-bared by the 4-year fimitations period in
NRS 11,220 as a matter of law, the Court holds that the Defendants are entitled to judgment as a matter
of law on Fernley’s state constitutional claims,

At the federal level, the United States Supreme Court has determined that “[a] constitutional claim
can become time-barred just as any other claim can.” Block v. North Dakota ex rel. Bd. of Univ. &
School Lands, 461 U.S. 273, 292 (1983); United States v. Clintwood Elkhorn Mining, 553 US. 1,9
(2008). Even though the Nevada Supreme Court has not determined the precise issue of whether the
statute of limitations in NRS Chapter 11 applies to state constitutional claims, it has stated “it is clear
that our Statute of Limitations embraces all characters of actions, legal and equitable, and is as
obligatory upon the Courts in a suit in equity as in actions at law.” White v. Sheldon, 4 Nev. 280, 288-89
(1868). Fernley did not provide the Court with any authority or arguments to support a conclusion that
its state constitutional claims are not subject to Nevada’s statute of limitations in the same manner as
other civil causes of action seeking legal or equitable relief. Therefore, the Court holds that Nevada's
statute of limitations applies to Fernley’s state constitutional claims.

The Nevada Suprefne Court has also stated that when the statute of !imitations is raised as a
defense in Nevada, the only questions for the Court are: “First—The precise time when the statute
begins to run in cach particular case; and, Second—-Which clause of the statute covers the case?” While,
4 Nev. at 289. With regard to the first question, the Court finds that the Nevada Supreme Court has
already determined the precise time when the statute of limitations began to run in this particular case
because it determined that the statute of limitations began to run on Fernley’s federal constitutional
claims at the time of its incorporation in 2001, State Dep’t of Taxation v. First Jud. Dist. Ct., No. 62050
(Nev. Jan. 25, 2013). This Court does not believe a different standard should be applicd to Fernley’s

state constitutional claims. Therefore, the Court concludes that the statute of limitations began to run on
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Fernley’s statc constitutional claims at the same time as its federal constitutional claims, which the
Supreme Court determined was at the time of Fernley’s incorporation in 2001.

With regard to the second question, the Court finds that the 4-year limitations period in
NRS 11.220 covers this case. Nevada’s statute of limitations in NRS Chapter 11 provides that “{c]ivil
actions can only be commenced within the periods prescribed in this chapter, after the cause of action
shall have accrued, except where a different limitation is prescribed by statute.” NRS 11.010. Nevada’s
statute of limitations also provides that “[a]n action for relief, not hereinbefore provided for, must be
commenced within 4 years after the cause of action shall have accrued.” NRS 11.220. Read together,
these provisions mean that every civil action in Nevada must be commenced within 4 years after the
cause of action accrued, except where a different limitations period is prescribed by a specific statute,
State v. Yellow Jacket Silver Mining, 14 Nev. 220, 230 (1879).

Relying on White Pine Lumber v. City of Reno, 106 Nev, 778, 779-80 (1990), Fernley suggesis
that a limitations period fonger than 4 years should apply to its state constitutional claims, but Fernley
fails to cite any specific statute which sets forth a longer limitations period for its state constitutional
claims. In White Pine Lumber, the Nevada Supreme Court held that the 4-year limitations period in
NRS 11.220 did not apply to the plaintiff’s constitutional takings claim because a specific statute,
NRS 40.090, provided a longer 15-year limitations period for such a claim. Id. at 779-80. Unlike the
situation in White Pine Lumber where a specific statute provided a longer limitations period for the
plajntiff’s constitutional takings claim, there is no specific statute in this case that provides a longer
limitations period for Fernley’s state constitutional claims. Therefors, the Court concludes that the 4-
year limitations period in NRS 11.220 covers Femley’s state constitutional claims.

Finally, Fernley argues that its state constitutional claims are not time-barred based on the
continuing violations doctrine recognized by federal law which, according to Fernley, allows a plaintiff

to avoid expiration of the limitations period where the plaintiff is injured by a systematic and continuing
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policy of unlawful acts or a series of related and continuing violations of the plaintiff’s rights. The
Nevada Supreme Court has not recognized a continuing violations doctrine for state constitutional
claims, and it has never applied the doctrine to avoid the running of Nevada’s statute of limitations for
any type of claims. Although some federal courts have recognized such a doctrine for federal
constitutional claims, its application has been strictly limited by the United States Supreme Court. See
Nat’l R.R. Passenger Corp. v. Morgan, 536 U.S. 101 (2002); RK Ventures v. City of Seattle, 307 F.3d
1045, 1061 (9th Cir. 2002); Cherosky v. Henderson, 330 F.3d 1243, 1246 n.3 (9th Cir. 2003)."

Given that the continuing violations doctrine is a creature of federal law and has never been
applied by the Nevada Supreme Court to avoid the running of this state’s statute of limitations, if is
questionable whether the continuing violations doctrine has any application in Nevada to state
constitutional claims. Based on the record in this case, however, the Court does not need to resolve this
éuestion because the Nevada Supreme Court has already determined in its mandamus order that no
exception applied under federal law that would allow Fernley to avoid the expiration of the limitations
period on its federal constitutional claims. Because the Supreme Court’s determination is now the law
of this case, Fernley cannot rely on any exception under federal law, including the continuing violations
doctrine, to avoid the expiration of the limitations period on its state constitutional claims.

As explained by the Nevada Supreme Court, “[t]he law-of-the-case doctrine provides that when an
appellate court decides a principle or rule of law, that decision governs the same issues in subsequent
proceedings in that case.” Dictor v. Crealive Mgmt, Servs., 126 Nev. Adv. Op. 4, 223 P.3d 332, 334

(2010). In order for the law-of-the-case doctrine to apply, “the appellate court must actualtly address and

decide the issue explicitly or by necessary implication.” Id.

13 To support its arguments regarding the continuing violations doctrine, Fernley relics on several Ninth
Circuit cases that were decided before the U.S, Supreme Court’s decision in Morgan in 2002. See
O’Loghlin v. County of Orange, 229 F.3d 871 (9th Cir. 2000); Douglas v. Cal. Dep’t of Youth Auth.,
271 F.3d 812 (9th Cir, 2001). Because Morgan changed the law, Fernley’s reliance on these pre~
Morgan cases is misplaced, especially since Morgan reversed a Ninth Circuit decision.
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When this case was before the Nevada Supreme Court on the mandamus petition, Fernley argued
for application of the continuing violations docirine as an exception under federal law to avoid the
expiration of the limitations period on its federal constitutional claims. In deciding that Fernley’s
federal constitutional claims were time-barred by the statute of limitations, the Supreme Court stated:

[A]t oral argument the City conceded that its federal constitutional claims would be barred

unless this court applied an exception to allow it to avoid the expiration of the limitations

period, and we find that no such exception applies here. Under these circumstances, the

City was required to bring its federal constitutional claims within two years of its
incorporation, and its failure to do so renders those claims barred by the statute of

limifations.

State Dep’t of Taxation v. First Jud. Dist. Ct., No. 62050 (Nev. Jan. 25, 2013) (emphasis added).

Thus, in its mandamus order, the Supreme Court ordered the dismissal of Femley's federal
constitutional claims based on the statute of limitations even though Fernley argued for application of
the continuing violations doctrine as an exception ﬁnder federal law. In doing so, the Supreme Court
clearly rejected Pernley’s reliance on the continuing violations doctrine to allow it to- avoid the
expiration of the limitations petiod, and that is now the law of this case. Given that the continuing
violations doctrine, which is a creature of federal law, did not save Fernley’s federal constitutional
claims from the expiration of the statute of limitations, it follows that the doctrine does not save
Fernley’s state constitutional claims from the expiration of the statute of limitations either,

Therefore, because the 4-year statute of limitations began to run on Fernley’s state constitutional
claims at the time of its incorporation on July 1, 2001, and because Fernley did not commerce this
action until June 6, 2012, more than a decade later, the Court holds that Fernley’s state constitutional

claims are time-barred by the 4-year statute of limitations as a matter of law and that the Defendants are

therefore entitled to judgment as a matter of law. "

4 pecause the Court holds that Fernley’s state constitutional claims are time-barred by the statute of
limitations, the Court does not need to address the Defendants’ additional arguments that Fernley’s

state constitutional claims are also time-barred by the equitable doctrine of laches.
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G. Fernley’s claims for money damages are barred by sovereign immunity.

A defendant is entitled to summary judgment when the plaintiff’s claims are barred by sovereign
immunity as a matter of law. See Hagblom v. State Dir. of Mtr. Vehs., 93 Nev. 589, 601-05 (1977). In
this case, the Defendants contend that Fernley’s claims for money damages are barred by sovereign
immunity. However, the Defendants do not contend that Fernley’s claims for declaratory and injunctive
relief are barred by sovereign immunity. See Hagblom, 93 Nev. 601-05 (applying sovereign immunity
to claims for money damages but not to claims for declaratory and injunctive relief). Therefore, the
Court’s decision that Fernley’s claims for money damages are barred by sovereign immunity as a matter
of law does not apply to Fernley’s claims for declaratory and injunctive relief.

The Defendants contend that a political subdivision like Fernley cannot bring a lawsuit to recover
money damages against the state unless the state has waived its sovereign immunity and the political
subdivision has been given specific statutory authorization for such a lawsuit.”® The Defendants contend
that the only Nevada statute which arguably could authorize Fernley to bring a lawsuit against the state
{o recover money damages is NRS 41.031(1), which is the state’s conditional waiver of sovereign
immunity for certain actions for money damages. The Defendants contend, however, that the state’s
conditional waiver of sovereign immunity is expressly limited by NRS 41.032(1), which protects the
state from claims for money damages based on any acts or omissions of ifs agencies, officers and
employees “exercising due care, in the execution of a statute or regulation, whether or not such statute or
regulation is valid, if the statufe or regulation has not been declared invalid by a court of competent

jurisdiction.” The Defendants contend that because the state has exercised due care in the execution of

15 See Clark County v. State, 65 Nev. 490, 501 (1948) (“By the act the state waived its immunity to suit
and permitted the county to sue, and likewise definitely vested in the district court jurisdiction of the
subject matter.”); State v. Bd. of County Cormm’rs, 642 P.2d 456, 458 (Wyo. 1982) (“the County
cannot sue the State, its creator, in the absence of a specific constitutional or statutory provision
authorizing such an action.”); Sch. Dist. No. 55 v. Musselshell County, 802 P.2d 1252, 1255 (Mont.
1990) (“in the absence of a specific statutory or constitutional provision, one governmental

subdivision may not sue another for damages.”).
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the C-Tax statutes and because those statutes have not previously been declared invalid by a court of
competent jurisdiction, Fernley’s claims for money damages are barred by sovereign immunity under
NRS 41,032(1) as a matter of law.'®

Ferley contends that the state bears the burden of showing that it is entitled to sovereign
immunity under NRS 417.(}32(1) and that the Defendants have not produced evidence to meet their
burden of showing that the state has exercised duc care in the execution of the C-Tax statutes. Fernley
also contends that there is evidence that the state has not exercised due care in the execufion of
NRS 360.695 because the state has not exercised its authority under the statute to reduce C-Tax
distributions to local governments that have experienced decreases in both population and the assessed
value of taxable property. Under NRS 360.695, if a local government experiences decreases in both
population and the assessed value of taxable property in three consecutive fiscal years, the Executive
Director of the Department of Taxation has the authority to recommend a decrease in the C-Tax
distributions received by the local government, but the Executive Director’s recommendation does not
become effective unless approved by the CLGF and the Nevada Tax Commission. Fernley alleges that
in exercising this authority under NRS 360.695, the Executive Director has not recommended a decrease
in the C-Tax distributions received by several local governments that have met the statutory criteria for
such a decrease, including the Cities of Mesquite and Boulder City. Fernley contends that the Executive
Director’s decisions in this regard do not reflect the exercise of due care in the execution of

NRS 360.695 when a ¢ity like Fernley has been repeatedly denied an increase in its C-Tax distributions.

(6 The Defendants note that at least one state court has held that the enactment of a general law waiving
a state’s sovereign immunity for certain actions for money damages does not provide the fype of
specific statutory authorization that is necessary for a political subdivision to bring a lawsuit against
the state to recover money damages. Carbon County Sch. Dist. v. Wyo. State Hosp., 680 P.2d 773,
775 (Wyo. 1984). The Defendants contend that it is questionable whether the state’s conditional
waiver of sovereign immunity in NRS41.031(1) constitutes the type of specific statutory
authotization that would allow Fernley to bring a lawsuit against the state to recover money damages.
Because the Court holds that Fernley’s claims for money damages are barred by sovereign immunity
under NRS 41.032(1), the Court does not need to address this contention.
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The Defendants counter that Fernley has the burden to show that the state has failed to exercise
due care by proof that the state has deviated from the statutory requirements in its execution of the C-
Tax statutes with regard to Fernley, The Defendants contend that Fernley has not met its burden
because Fernley repeatedly alleges that the state has mechanically followed the statutory requirements
and has disttibuted C-Tax revenues to Fernley based solely on the outcome of its mechanical application
of the designated mathematical formulas in the statutes. The Defendants also contend that the issue of
whether the state has exercised &ue care in exercising its discretionary authority under NRS 360.695 to
decrease the C-Tax distributions received by other local governments has no relevance to the issue of
whether the statc has exercised due care in the execution of the C-Tax statutes with regard fo Fernley.
The Defendants contend that because the stafe has followed the statutory requirements in the C-Tax
statutes with regard to Fernley, the state has exercised due care in the execution of the C-Tax statutes
with regard to Fernley, and the state is entitled to sovercign immunity under NRS 41.032(1) from
Fernley’s claims for money damages. |

The Court holds that Fernley’s claims for money damages are barred by sovereign immunity
under NRS 41.032(1) as a matter of law. Based on the state’s conditional waiver of sovereign immunity
in NRS 41.031(1), the state may be held liable in a civil action for damages, but such Hability is
expressly subject to the statutory exceptions and limitations in NRS 41.032-41,038, which preserve the
slate’s sovereign immunity in certain circumstances. See Boulder Cily v. Boulder Excavating, 124 Nev.
749, 756 (2008). In this case, the Defendants claim sovereign immunity under the statufory exception in

NRS 41.032(1), which provides:

INjo action may be brought [against the State] under NRS 41.031 or against an immune
contractor or an officer or employee of the State or any of its agencies or political

subdivisions which is:
. Based upon an act or omission of an officer, employee or immune contractor,

exercising due care, in the execution of a statute or regulation, whether or not such statute or
regulation is valid, if the statute or regulation has not been declared invalid by a court of

competent jurisdictionf.]
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Because the statutory exception in NRS 41.032(1) is modeled on an analogous provision in the
Fedetal Tort Claims Act (FTCA), 28 U.S.C, §2680(a), federal cases inferpreting the FTCA are relevant
in interpreting Nevada’s statute. Hagblom, 93 Nev, at 602; Martinez v. Maruszezak, 123 Nev. 433, 444
(2007); Frank Briscoe Co. v. Counly of Clark, 643 F.Supp. 93, 97 (D. Nev. 1986). In interpreting the
analogous provision in the FT'CA, the United States Supreme Coutt has stated that the exception “bars
tests by tort action of the legality of statutes and regulations.” Dalehite v. United States, 346 U.S. 15,33
(1953); see also 2 Lester S. Jayson & Robert C. Longstreth, Handling Federal Tort Claims § 12.03
(LexisNexis 2014) (collecting federal cases and stating that the exception “bars the use of a FTCA suit
to challenge the constitutionality or validity of statutes or regulations.”). The Supreme Court’s
interpretation of the exception is supported by its legislative history where Congress stated that it was
not “desirable or intended that the constitutionality of legislation, or the legality of a rule or regulation
should be tested through the medium of a damage suit for tort.” Dalehite, 346 U.S. at 29 n.21 (quoting |
séveral Senate and House reports regarding the purpose of the exception). Consequenily, by enacting
the exception, Congress made clear that a claim for damages against the government cannot be premised
on the unconstitutionality or invalidity of a statute or regulation.

The Nevada Supreme Court has taken a similar view of the statutory exception in NRS 41,032(1).
Hagblom, 93 Nev. at 603-04. In Hagblom, the plaintiff brought claims for declaratory and injunctive
relief regarding the validity of a state agency’s regulation and also claims for money damages based on
the state agency’s implementation of the regulation. The Supreme Court upheld dismissal of the claims
for money damages based on NRS41.032(1), which the court stated “provides immunity to all
individuals implementing the new regulation since that policy, applied with due care and without
discrimination, had not been declared invalid by a court of competent jurisdiction.” fd. at 603.

In this case, Fernley’s claims for damages against the state are the exact types of claims that the

state’s sovereign immunity under NRS 41.032(1) is intended to prohibit because Fernley’s claims for
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damages are premised on the unconstitutionality of statutes that have not been declared invalid by a
court of competent jurisdiction. Fernley contends, however, that the Defendants have not produced
evidence to meet their burden of showing that the state has exercised due care in the execution of the C-
Tax statutes and therefore the Defendants cannot claim the protection of sovereign immunity under
NRS 41.032(1).

With regard to the issue of whether public officers have exercised due care in the execution of a
statute, federal courts interpreting the FTCA have found that the plaintiff has the burden to prove the
officers “in any way deviated from the statute’s requirements,” and “lajbsent any allegation of such a
deviation it cannot be said that the officers acted with anything other than due care.” Welch v. United
States, 409 F.3d 646, 652 (4th Cir. 2005). Therefore, “if is the plaintiff’s burden to show that an
unequivocal waiver of sovercign immunity exists and that hone of the statute’s waiver exceptions apply
to his particular claim, If the plaintiff fails to meet this burden, then the claim must be dismissed.” Id.
at 651 (citations omitted).

The Court finds that Fernley has not met its burden to show that the state has deviated from the
statutory requirements in the execution of the C-Tax statufes with regard to Fernley. In support of its
claims, Fernley alleges that the statc has mechanically followed the statutory requirements of the C-Tax
system and has distributed C-Tax revenues fo Fernley based solely on the outcome of its mechanical
application of the designated mathematical formulas in the statules. Thus, Fernley’s allegations do not
support a finding that the state has deviated from the statutory requirements in the execution of the C-
Tax statutes with regard to Fernley. The Court also agrees with the Defendants that the issue of whether
the state has exercised due care in exercising its discretionary authority under NRS 360.695 to decrease
the C-Tax distributions received by other local governments has no relevance to the issue of whether the
state has exercised due care in the execution of the C-Tax statutes with regard to Fernley. Therefore, the

Court holds that Fernley’s claims for money damages are barred by sovereign immunity under

34




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

NRS 41.032(1) as a matter of law and that the Defendants are therefore entitled to judgment as a matter

of law on those claims."”

H. Fernley lacks standing to bring separation-of-powers ¢laims against the state,

A defendant is entitled to summary judgment when the plaintiff lacks standing fo bring its
constitutional claims against the defendant. See Doe v. Bryan, 102 Nev. 523, 524-26 (1986). When the
plaintiff lacks standing, the plaintiff does not have the legal right to set judicial machinery in motion,
and the plaintiff is barred as a matter of law from prosecuting its constitutional claims. Heller v.
Legislature, 120 Nev. 456, 460-62 (2004).

In this case, the Defendants contend that political subdivisions like Fernley lack standing to bring
claims against the state alleging violations of state constitutional provisions unless the provisions exist
for the protection of the political subdivisions, such as provisions which protect vpolitical subdivisions
from certain types of special or local laws. See City of Reno v. County of Washoe, 94 Nev. 327, 329-32
(1978); State ex rel. List v. County of Douglas, 90 Nev. 272, 280-81 (1974).'® The Defendants contend
that the separation-of-powers provision of the Nevada Constitution does not exist for the proteciion of
political subdivisions but exists for the protection of state government, not local government, by
prohibiting one branch of state government from impinging on the functions of another branch of state
government, Therefore, the Defendants contend that Fernley lacks standing to bring separation-of-
powers claims against the state as a matter of law because the separation-of-powers provision does not

exist for the protection of political subdivisions of the state.

Fernley contends that courts in other states have allowed political subdivisions to bring separation-

"7 Because the Court holds that Fernley’s claims for money damages are barred by sovereign imumunity
under NRS 41,032(1), the Court does not need to address the Defendants’® additional arguments that
Fernley’s claims for money damages are also barred by sovereign immunity under NRS 41.032(2).

'8 See also City of New York v. State, 655 NE.2d 649, 651-52 (N.Y. 1995) (“the traditional principle
throughout the United States has been that municipalities . . . lack capacity to mount constitutional
challenges to acts of the State and State legislation, . . . Moreover, our Court has extended the docirine
of no capacity to sue by municipal corporate bodies to a wide variety of challenges based as well upon

claimed violations of the State Constitution.”).
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of-powers claims against the state.”” Fernley contends that the cases cited by the Defendants stand for
the proposition that political subdivisions lack standing to challenge certain decisions in which the state
itself gives or takes away rights or powers to or from a local government, Fernley contends that the
cases do not stand for the proposition that political subdivisions cannot allege that the state government
has exceeded its constitutional authority in violation of the separation of powers. Rather, Fernley
contends that the separation-of-powers provision protects not only the three branches of state
government but also the constitutional rights of individuals. See Bond v, United States, 564 U.S.__,
131 S.Ct. 2355, 2365 (2011) (“Separation-of-powers principles are intended, in part, to protect each
branch of government from incursion by the others, Yet the dynamic between and among the branches
is not the only object of the Constitution’s concern. The structural principles secured by the separation
of powers protect the individual as well.”). Therefore, Fernley contends that it would undermine the
significance of the separation-of-powers doctrine if a political subdivision could not bring separation-of-
powers claims to redress injuries caused by the state to its constitutional rights.

The Court holds that Fernley lacks standing to bring separation-of-powers claims against the state
as a matter of law. Fernley is a political subdivision of the state created for the convenient
administration of government. It is not an individual, and it does not possess the same personal

constitutional rights enjoyed by individuals under federal and state law:

Public entities which are political subdivisions of states do not possess constitutional
rights . ..in the same sense as privale corporations or individuals. Such entities are
creatures of the state, and possess no rights, privileges or immunities independent of those

expressly conferred upon them by the state.

Randolph County v. Ala. Power Co., 784 F.2d 1067, 1072 (11th Cir. 1986) (quoting City of Safety

19 See City of Austin v. Quick, 930 S.W.2d 678, 684 (Tex. App. 1996) (holding that citics have standing
to “challenge statutes on separation of powers grounds.”); State v. Fairbanks N. Star Borough, 736
P.2d 1140, 1142 (Alaska 1987) (affirming decision in which two local governments successfully
argued that “the statute violates the principle of separation of powers.”); 1 John Martinez, Local
Government Law § 3.2 (2d ed, Supp. 2012) (“local government units are held to have standing fo
invoke the following state constitutional provisions against the state: . . . (3) separation of powers”).
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Harbor v. Birchfield, 529 F.2d 1251, 1254-55 (1976)). Therefore, the fact that individuals or private
entities may have standing to bring separation-of-powers claims against the state does not, ipso facto,
mean Fernley has standing to bring separation-of-powers claims against the state. Fernley is the only
plaintiff in this case, and it must have its own standing to pursue separation-of-powers claims against the

state. Whether individuals or private entities would have standing has no bearing on this case.

The determination of whether political subdivisions have standing to invoke the protections of a

state constitutional provision “is a question of state practice.” Cily of Austin, 930 S.W.2d at 684
(quoting Williams v. Mayor & City of Baltimore, 289 U.5. 36, 47-48 (1933)). Therefore, although
courts in other states have allowed political subdivisions to bring separation-of-powers claims against
the state, this Court may not consider those decisions without first looking to the Nevada Supreme
Court’s decisions to determine the practice in this state.

In City of Reno v. County of Washoe, the Nevada Supreme 'Court held that Nevada’s political
subdivisions lack standing to bring claims for violations of the due process clause of Article 1‘-, Section 8
of the Nevada Constitution because that provision does not exist for the protection of political
subdivisions of the state. 94 Nev. at 329-31. By contrast, the Supreme Court also held that Nevada’s
political subdivisions have standing to bring claims for violations of Article 4, Sections 20 and 21 of the
Nevada Constitution because those provisions “exist for the protection of political subdivisions of the
State. Their effect is to limit the Legislature, in certain instances, to the enactment of general, rather
than special or local, laws.” Id. at 332. Thus, in Nevada, the determination of whether political
subdivisions have standing to invoke the protections of a state constitutional provision depends on
whether the state constitutional provision exists for their protection,

Although there are several provisions of the Nevada Constitution that exist for the protection of
political subdivisions, the separation-of-powers provision is not one of them. The purpose of the

separation-of-powers provision is to protect the constitutional design and structural framework of state
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government by preventing one branch of state government from encroaching on the powers of another
branch. Comm’n on Ethics v. Hardy, 125 Nev. 285, 291-92 (2009). By its plain terms, the separation-
of-powets provision has no applicalion to pelitical subdivisions and provides them with no protection
from state action, Nev. Const, att, 3, § 1(1) (“The powers of the Government of the State of Nevada
shall be divided into three separate departments”); Mariposa County v. Merced Irrig. Dist.,, 196 P.2d
020, 926 (Cal. 1948) (“it is settled that the separation of powers provision of the constitution, art. 3, § 1,
does not apply to local governments as distinguished from departments of the state government.”).
Because the separation-of-powers provision does not exist for the protection of political subdivisions of
the state, the Court holds that Fernley lacks standing to bring separation-of-powers claims against the
state as a matter of law.

I. Fernley’s separation-of-powers claims have no merit.

Fernley claims that the C-Tax statutes violate the separation-of-powers provision of Article 3,
Section 1 of the Nevada Constitution. Even if the Court assumes that Fernley has standing to bring
separation-of-powers claims against the state and even if the Court also assumes that those claims are
not otherwise barred as a matter of law by the statute of limitations and sovereign immunity as discussed
previously, the Court holds that the Defendants are entitled to judgment as a matter of law on the merits
of those claims because the C-Tax statutes do not violate the separalion-of-powers provision of
Article 3, Section 1 of the Nevada Constitution.

Fernley contends that the C-Tax system violates sepatation of powers because the power to make
appropriations is a non-delegable function of the legislative branch and the C-Tax system
unconstitutionally delegates the Legislature’s power over appropriations to an executive branch agency
by authorizing the Department of Taxation to collect and appropriate C-Tax revenues without any
legislative participation or oversight. Fernley contends that, in the absence of a special request, the

Legislature does not refer to local government budgets for C-Tax purposes and that based on the
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Legislature’s adoption of this “hands off” approach, the C-Tax system is essentially “appropriation by
auto-pilot.” Fernley contends that the Department of Taxation collects and appropriates C-Tax revenues
based solely on the outcome of its mechanical application of designated mathematical formulas in the C-
Tax statutes without regard to whether legislative objectives are being met. Fernley contends that the
Legislature has made a few minor adjustments to the designated mathematical formulas in the C-Tax
statutes since they were enacted in 1997, but has offered the Department of Taxation no guidance in the
collection and appropriation process. Therefore, Fernley contends that the C-Tax system violates
separation of powers because the Legislature has unconstitutionally delegated its power over
appropriation of C-Tax revenues to the Department of Taxation without any legislative participation or
oversight.

The Defendants contend that the Legislature has not unconstitu'tionally delegated its power over
appropriation of C-Tax revenues to the Department of Taxation but has constitutionally enacted an
ongoing appropriation of C-Tax revenues that complies with separation of powers because: (1) the
Legislature has provided a clearly defined statutory method whereby the Depar{ment of Taxation can
ascertain the exact amount to be appropriated under the C-Tax statutes in each fiscal year based on
specific statutory formulas; and (2) those specific statutory formulas provide the Department of Taxation
with clearly defined statutory standards for executing the C-Tax statutes. The Defendants contend that
the Legislature’s participation and oversight concerning the C-Tax systent is demonstrated by the nearly
20-year legislative history of the C-Tax system which shows that the Legislature has conducted
numerous inferim studies of the system and has considered legislation proposing material changes to the
system during every legislative session since its enactment in 1997, The Defendants contend that, ov.er
the past two decades, t-he Legislature has regularly, repeatedly and comprehensively considered,
examined an-d studied all aspects of the C-Tax system and when the Legislature has deemed it necessary

to change the C-Tax system as a matter of public policy, the Legislature has enacted legislation
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amending the C-Tax statutes to conform with its public policy determinations. Therefore, the

Defendants contend that the Legislature has not unconstitutionally delegated its power over
appropriation of C-Tax revenues to the Department of Taxation without any legislative participation or
oversight.

The Court agrees with the Defendants and holds that the C-Tax statutes do not violate the
separation-of-powers provision of Article 3, Section 1 of the Nevada Constitution. The purpose of the
separation-of-powers doctrine is to prevent one branch of state government from encroaching on the
powers of another branch. Comm'n on Ethics v. Hardy, 125 Nev. 285, 291-92 (2009). The Legislature
can violate the separation-of-powers doctrine when it enacts a statute that unconstitutionally delegates
legislative power to an exceutive branch agency. /d. at 292-300. However, there is no unconstitutional
delegation of legislative power to an executive branch agency when the agency must work within
sufficiently defined statutory standards to carry out the statutory provisions. Sheriff v. Lugman, 101

Nev. 149, 153-54 (1985). As explained by the Nevada Supreme Court:

Although the legislature may not delegate its power to legislate, it may delegate the power to
determine the facts or state of things upon which the law makes its own operations depend.
Thus, the legislature can make the application or operation of a statufe complete within itself
dependent upon the existence of certain facts or conditions, the ascertainment of which is
left to the administrative agency. In doing so the legislature vests the agency with mere fact
finding authority and not the authority to legislate. The agency is only authorized to
determine the facts which will make the statute effective. Such authority will be upheld as
constitutional so long as suitable standards are established by the legislature for the agency’s
use of its power. These standards must be sufficient to guide the agency with respect to the
purpose of the Jaw and the power authorized. Sufficient legislative standards are required in
order to assure that the agency will neither act capriciously nor arbitrarily.

Id {citations omitted).
With regard to the power to make appropriations, the Nevada Constitution provides that “[njo

money shall be drawn from the freasury but in consequence of appropriations made by law.” Nev.
Const. art, 4, § 19. Thus, under the Nevada Constitution, the power to make appropriations is a

legislative power. See State v. Eggers, 29 Nev. 469, 475 (1907) (““The provision that no moneys shall be
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drawn from the treasury but in consequence of appropriations made by law requires that their
expenditure shall first be authorized by the legislature, which stands as the representative of the
people.”). When the Legislature exercises the power to make appropriations, “[i]t is not necessary that
all expenditures be authorized by the general appropriation bill. The language in any act which shows
that the legislature intended to authorize the expenditure, and which fixes the amount and indicates the
fund, is sufficient” IZ  Furthermore, the Legislature may constitutionally enact an ongoing
appropriation in a permancnt and continuing statute which operates prospectively on a recurrent basis in
future years so long as “a method is provided whereby the cxact amount to be expended in pursuance of
the act may be ascertained.” Norcross v. Cole, 44 Nev. 88, 93 (1920).%°

The Court finds that the C-Tax statutes contain a constitutionally valid ongoing appropriation and
provide the Department of Taxation with clearly defined statutory standards to carry out the statutory
provisions. Under the C-Tax statutes, the Legislature has provided a clearly defined statutory method
whereby the Department of Taxation can ascertain the exact amount to be appropriated from the Local
Government Tax Distriﬁution Account in each fiscal year based on specific statutory formulas.
NRS 360.600-360.740. The Department of Taxation is only authorized to apply its findings of fact,
based on fiscal data, to the mathematical equations set forth in the C-Tax statutes to arrive at the exact
amount to be appropriated to each local government, and Fernley acknowledges that the Department of
Taxation distributes C-Tax revenues based solely on the outcame of its mechanical application of the
mathematical formulas in the C-Tax statutes. Because the Department of Taxation properly functions as

a factfinder under the C-Tax statutes and must perform ifs statutory duties in accordance with clearly

2 ¢.0 also State v. LaGrave, 23 Nev. 25, 26-27 (1895) (“an appropriation may be prospective, that is, it
may be made in one year of the revenues to accrue in another or future years, the law being so framed
as to address itself to such future revenues.” (quoting Ristine v. State, 20 Ind. 328, 339 (1863))); State
v, Cooper, 536 S.E.2d 870, 877 (S5.C. 2000} (“An appropriation may be made by a permanent
continuing statute. A continuing appropriation is an appropriation running on from year to year
without further legislative action until the purpose of levy and appropriation has been accomplished.”
(citations omitted)).
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defined statutory standards, the Court concludes that the C-Tax statutes do not unconstitutionally
delegate the Legislature’s power over appropriation of C-Tax revenues to the Department of Taxalion.

In reaching its conclusion, the Coutt rejects Femley’s contention that there has been inadequale
legislative participation and oversight concerning the C-Tax system. As the Defendants amply
demonstrated, the C-Tax system has been the subject of the Legislature’s continuing study, investigation
and scrutiny since its enaciment in 1997, and when the Legislature has deemed it necessary to change
the C-Tax system as a matier of public policy, the Legislature has enacted legislation amending the C-
Tax statutes to conform with its public policy determinations. The Court recognizes that Fernley
disagrees with the Legislature’s public policy determinations and that Fernley believes it should receive
greater C-Tax distributions under the system. However, because the Court holds that the Legislature did
not exceed its constitutional power over the approptiation of state tax dollars when it made public policy
determinations regarding how C-Tax revenues are distributed to local governments, the Court may not
second-guess the Legislature’s public policy determinations or judge the wisdom, policy or fairness of
how C-Tax revenues are distributed under the system. Therefore, if Fernley desires to receive increased
C-Tax distributions, its answer lics with the Legislature, not with the courts. |

J. Fernley’s special-or-local law claims have no merit,

Fernley claims that the C-Tax statutes violate the special-or-lacal law provisions of Article 4,
Sections 20 and 21 of the Nevada Constitution, Under Nevada law, political subdivisions have standing
to bring constitutional claims against the state alleging violations of Article 4, Sections 20 and 21 of the
Nevada Consfitution because those provisions “exist for the protection of political subdivisions of the
State. Their effect is to limit the Legislature, in certain instances, to the enactment of general, rather
than special or local, laws.” City of Reno v. County of Washoe, 94 Nev. 327, 332 (1978). Nevertheless,
even though Fernley bas standing to bring its constitutional claims under Article 4, Sections 20 and 21

and even if the Court assumes that Fernley’s claims are not otherwise barred as a matter of law by the
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statute of limitations and sovereign immunity as discussed previously, the Court holds that the
Defendants are entitled to judgment as a matter of law on the merits of those claims because the C-Tax
statutes do not violate either Article 4, Section 20 or Article 4, Section 21 of the Nevada Constitution,

1. Fernley’s Article 4, Section 20 claims have no merit.

Article 4, Section 20 sets forth certain prohibited categories of special or local laws that the
Legislature may not enact under any circumstances. See Att’y Gen. v. Gypsum Res., 129 Nev. Adv.
Op. 4, 294 P.3d 404, 407-11 (2013). Under one of the prohibited categories, the Legislature may not
enact special or local laws “[flor the assessment and collection of taxes for state, county, and township
purposes.” See Clean Waler Coalition v. M Resort, 127 Nev. Adv. Op. 24, 255 P.3d 247, 253-59
(2011). Fernley contends that the C-Tax statutes are special or local laws “[flor the assessment and
collection of taxes for state, county, and township purposes” and therefore come within one of the
prohibited categories of special or local laws enumerated in Article 4, Section 20.

However, as a threshold matter, the Court must first determine whether the C-Tax statutes are, in

fact, special or local laws before the Court may consider whether the C-Tax statutes come within one of

the prohibited categories of special or local laws enumerated in Article 4, Section 20. By its plain terms,

Article 4, Section 20 applies only to special or local laws. It docs not apply to general laws. Therefore,
when statutes are challenged as unconstitutional special or local laws, the threshold issue is whether the
statules are, in fact, special or local laws. Youngs v. Hall, 9 Nev. 212, 217-22 (1874). If the statutes are
general laws, Article 4, Section 20 has no application.

Fernley contends that the C-Tax statutes are special or local laws because, as applied to Fernley,

the C-Tax statutes do not place Fernley on an equal basis with other participants in the C-Tax system,

but rather impose on Fernley a far lesser status and burden Fernley like no other Nevada city because it

is the only city to have incorporated in Nevada since the enactment of the C-Tax statutes. Fernley

contends that its low C-Tax base distribution originally allocated to it nearly 20 years ago when it was a
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small unincorporated town dictates the amount of C-Tax revenues that it receives today even though it
has rapidly grown into Nevada’s seventh largest city and other comparably sized cities, like Elko,
Mesquite and Boulder City, do not suffer from the same handicap because, having existed at the time the
Legislature enacted the C-Tax statutes, they started with a significantly higher base distribution. Fernley
contends that the Legislature has made it impossible for a city like Fernley to obtain an adjustment to its
C-Tax distributions, has demonstrated a shocking level of indifference to the nequitable situation and
has chosen instead to ignore the plight of politically 1solated communities like Fernley, Therefore,
Fernley contends that although the C-Tax statutes may have statewide effect, they are nonetheless

unconstitutional special or local laws in their application when they have the effect of burdening 2

particular locality like Fernley.
The Defendants contend that the C-Tax statutes are general laws that apply statewide to all

similarly situated local governments and that all distributions under the C-Tax statutes are subject 1o the

same statutory formulas that apply statewide to all similarly situated local governments. The

Defendants contend that the C-Tax statutes do not single out Fernley by name or subject it to specialized

burdens that would not be imposed on other similarty situated local governments. The Defendants

contend that although the C-Tax statutes may actually operate on Fernley differently from other local

governments, any differences in operation are because Fernley is in a different class founded upon

natural, intrinsic, rational and constitutional distinctions. The Defendants contend that when the

Legislature enacted the C-Tax system, it wanted to encourage the formation of new general-purpose

local governments that would provide their own traditional general-purpose governmental services, such

as police protection and fire protection, and because Fernley is a new local government that does not

provide those services, it is not similarly situated to other cities formed before the enactment of the C-

Tax stattes, like Elko, Mesquite and Boulder City, s0 there is a rational basis for placing Fernley in a

different class and treating Fernley differently as a new local government. The Defendants contend that
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no political subdivision has a constitutional right to an equal or equitable distribution of state tax dollars
hecause the Legislature may distribute state tax dollars inequitably according to public pelicy
considerations. The Defendants also contend that no pelitical subdivision has a constitutional right to
obtain an adjustment to its C-Tax distributions, and no political subdivision is entitled to any process for

review or adjustment of its C-Tax distributions other than the legislative process.
The Court holds that the C-Tax statutes are genetal Jaws, not special or local laws, and therefore
the C-Tax statutes are not subject to the constitutional prohibitions which apply to special or local laws

in Article 4, Section 20. The Nevada Supreme Court has stated that “a law operative alike upon all

persons similarly situated is a general law.” Youngs v. Hall, 9 Nev. 212, 222 (1874). Stated another

way, “[a] law is general when it applies equally to all persons embraced in a class founded upon some

natural, intrinsic, or constitutional distinction.” Clean Water Coalition v. M Resort, 127 Nev. Adv.

Op. 24, 255 P.3d 247, 254 (2011) (quoting Colman v. Utah State Land Bd., 795 P.2d 622, 636 (Ulah
1990)). At their core, the special-or-local law provisions of the Nevada Constitution “reflect a concern

for equal treatment under the law.” Clean Water Coalition, 255 P.3d at 254 (quoting Robert F.

Williams, Equality Guarantees in State Constitutional Law, 63 Tex. L. Rev. 1195, 1209 (1985)). Equal

treatment under the law allows the Legislature to create different classifications of treatment, but the

legislative classifications must be raticnally related to a legitimate governmental purpose and must apply

uniformly to all who are similarly situated.”

In addition, it is well established that no local government has a constitutional right to an equal or

equitable distribution of state tax dollars because the Legislatute may “disburse the proceeds of faxes,

fees, and penalties to varjous communities inequitably according to need.” Anthony v. State, 94 Nev.

125 Nev. 502, 520-22 (2009) (holding that businesses
larly situated to businesses with restricted gaming
¢ economy, there was a rational

2 see Flamingo Paradise Gaming v. Chanos,
with nonrestricted gaming licenses were not simi
licenses and because these businesses have different impacts on th
basis for treating them differently).
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337, 342 (1978).22 Thus, if the Legislature enacts a statute which creates legislative classifications
among local governments and distributes differeni amounts of state tax dollars to different local
governments based on those legislative classifications, the statute is not a special or local law if “the
classification is constitutionally reasonable.” McKenney v. Byrne, 412 A.2d 1041, 1049 (NJ. 1980)
(holding that a statutory scheme which distributed different amounts of state tax dollars to different local
governments using statutory formulas “is not a special or local law because the classification is
constitutionally reasonable.”).

In this case, the Court finds that the Legislature’s classification of new local governments for
different treatment in the C-Tax statutes is rationally related to a legitimate governmental purpose and
applies uniformly to all new local governments that are similarly situated. When the Legislature enacted
the C-Tax system, it wanted fo encourage the formation of new general-purpose local governments that
would provide their own iraditional general-purpose governmental services, which the Legislature
defined to mean police protection and at least two of the followiﬁg services: (1) fire protection;
(2) constroction, maintenance and repair of roads; or (3) parks and recreation. NRS360.740. T he
Legislature also wanted to discourage the formation of new local governments that did not provide
general-purpose governmental services or did not assume the functions of another local government,
NRS 360.740; NRS 354,598747. The Court finds that these legislative objectives serve a legitimate
governmental purpose because they incentivize new local governments to provide certain services to
their residents in exchange for increased C-Tax distributions. Therefore, the Court concludes that

treating new local governments differently in the C-Tax statutes by requiring them to provide certain

2 See also City of Las Vegas v. Mack, 87 Nev. 105, 110 (1971) (“we are aware of o autharity . . . which
declares that an inequality in distribution of the tax in and of itself is sufficient to constitute a denial of
due process.”); N.Y. Rapid Transit Corp. v. City of New York, 303 U.S. 573, 578 (1938) (“The power
to make distinctions exists with full vigor in the field of taxation, where no “iron rule” of equality has
ever been enforced upon the states.”); Hess v. Mullaney, 213 F.2d 635, 640 (9th Cir. 1954) (“No
requirements of uniformity or of equal protection of the law limit the power of a legislature in respect
to allocation and distribution of public funds.”).
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services in order to qualify for increased C-Tax distributions is rationally related to a legitimate
governmental pu1pose.23

The Court also finds that the C-Tax statutes apply uniformly to all new local governments that
incorporate in Nevada after July I, 1998, which is the effective date set forth in the C-Tax statutes.

Even though at this time Fernley is the only entity that has incorporated in Nevada since July I, 1998, if

any other entity incorporates in Nevada, it will be required to comply with the same statutory

requirements as Fernley in order to qualify for increased C-Tax distributions as a new local government
under the C-Tax statutes. NRS 360.740; NRS 354.598747. Therefore, the Court concludes that the C-
Tax statutes apply uniformly to all new local governments that are simitarly situated and do not place
Fernley in a closed class of one because “the classification applies prospectively to all [new local
governments] which might come within its designated class.” County of Clark v City of Las Vegas, 97
Nev. 260, 263 (1981).%

In reaching its decision, the Court emphasizes that “all legislation necessarily involves
linedrawing. But as long as there is a rational basis for the distinction drawn, it must be upheld.” Allen
v. State, 100 Nev. 130, 136-37 (1984). In the C-Tax slatutes, the Legislature drew a line between cities
formed before the enactment of the C-Tax statutes, like Elko, Mesquite and Boulder City, and cities

formed thereafter, like Fernley and any other new local government that may incorporate and comne

within the designated class. Because the Court finds fhat there is a rational basis for the distinction

3 See Town of Ball v. Rapides Parish, 746 F.2d 1049, 1062 (5th Cir. 1984) (holding that denying share

of tax revenue to newly created town is rationally related to a legitimate governmental purpose

because the legislative body “could have felt that in this parish there was no need for an additional

incorporated town and denial of sales tax proceeds would be an effective counterforce.”).

24 See also Reid v. Woofier, 88 Nev. 378, 380 (1972) (“Since [the statute] in its operation and effect is so
framed as to apply in the future to all counties coming within its designated class, it is neither Jocal
nor special within the provisions of Nev. Const., arl. 4, §§ 20 or 21.”); Fairbanks v. Paviikowski, 83
Nev, 80, 83 (1967) (“The fact [the statute] might apply only to Las Vegas township is of no moment,
for if there were others, the statute would then too apply. It therefore conforms to the constitutional
mandate that there shall be no local and special laws, and that general laws shall have uniform
operation.”).
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drawn by the Legislature, the C-Tax stafutes must be upheld. Therefore, because the C-Tax statutes
apply uniformly to all similarly situated local governments embraced in classes founded upon natural,
intrinsic, rational and constitutional distinctions, the Court holds that the C-Tax statutes are general

laws, not special or local laws, and they are not subject to the constitutional prohibitions which apply to

special or local Jaws in Article 4, Section 207
2, Fernley’s Article 4, Section 21 claims have no merif,
Article 4, Section 21 provides that “[ijn all cases enumerated in the preceding section [Article 4,
Section 20], and in all other cases where 3 general law can be made applicable, all laws shall be general
and of uniform operation throughout the State.” Similar to the underlying premise for its constitutional

claims under Article 4, Section 20, Fernley’s underlying premise for its constitutional claims under

Article 4, Section 21 is that the C-Tax statutes are special or local laws. However, because the Court has

already concluded that the C-Tax statutes are general laws, not special or local laws, Fernley’s Atticle 4,
Section 21 claims have no merit. As discussed previously, because the C-Tax statutes apply uniformly
to all similarly situated local govermments embraced in classes founded upon natural, intrinsic, rational
and constitutional distinétions, the Court holds that the C-Tax statutes are general laws of uniform
operation throughout the state and therefore do not violate Article 4, Section 21.

Furthermore, even if the Court assumes that the C-Tax statutes are special or local laws because
they treat new local governments differently from preexisting local governments formed before the

enactment of the C-Tax statutes, the Court holds that the C-Tax statutes do not violate Article 4,

Section 21 because a general law could not sufficiently “answer the just purposes of [the] legislation™

and therefore could not be made applicable under these particular circumstances. State v. Irwin, 5 Nev.

% The Defendants also arpue that because the C-Tax statutes do not involve the assessment and
collection of taxes, but only involve the distribution of the proceeds of the taxes after they are
assessed and collected, the C-Tax statutes cannot be classified as special or local laws “[flor the
assessment and collection of taxes” under Article 4, Section 20. Because the Court holds that the C-
Tax statutes are general laws which are not subject 1o Article 4, Section 20, the Court does not need to

address these arguments.
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111, 122 (1869). Although the Nevada Constitution expresses a preference for general laws, special or
local laws are nof unconstitutional under Axticle 4, Section 21 in those situations where a special or local
law is necessary because a penetal law could not be made “applicable” under the circumstances. Clean

Water Coalition, 255 P.3d at 255. When detetmining whether a special or local law is permissible

because a general law could not be made “applicable” for purposes of Article 4, Section 21, the Court

must look to whether a general law could sufficiently “answer the just purposes of [the] legislation; that
is, best subserve the interests of the people of the State, or such class or portion as the particular

legislation is intended to affect.” Irwin, 5 Nev. at 122: see also Clean Water Coalition, 253 P.3d at 259

(discussing the rwin standard). In applying this standard, the Nevada Supreme Court has stated that the

Legislature’s decision to enact a special or local law must stand where a general law “fails to accomplish

the proper and legitimate ohjects of [the] legislation.”” Hess v. Pegg, 7 Nev. 23, 28 (1871); Evans v. Job,

8 Nev. 322, 340-41 (1873). The Supreme Court has also rejected the notion that a special or local law is

invalid simply because it is possible to conceive of a general law that could address some purposes of

the legislation, frwin, 5 Nev. at 122-25; Hess, 7 Nev. at 28-29. If a general law could not sufficiently

“subserve” or carry out the just purposes of the legislation under the particular circumstances, a special

or local law is permissible.
The Court agrees with Fernley that the Legislature could enact a general law which distributes C-

Tax revenues based on population and which applies in the same manner to new local governments

formed after the enactment of the C-Tax stafuies, like Fetnley, and to preexisting local governments

formed before the enactment of the C-Tax statutes, like Elko, Mesquite and Boulder City, However, the

Court finds that such a general law could not sufficiently “subserve” or carry out the just purposes of the

C-Tax statutes as intended by the Legislature.

As discussed previously, when the Legislature enacted the C-Tax system, it wanied to encourage

the formation of new general-purpose local governments that would provide their own traditional
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general-purpose governmental services, such as police protection and fire protection, and it wanted to

discourage the formation of new local governments that did not provide general-purpose governmental

services or did not assume the functions of another local government. NRS 360.740; NRS 354.598747.

To accomplish these legitimate purposes, the Legislﬁture decided to incentivize new local governments,
like Fernley, to provide certain services to their residents in exchange for increased C-Tax distributions.
However, because preexisting local governments, like Elko, Mesquite and Boulder City, already provide
the traditional general-purpose governmental services of police protection and fire protection, it would
not accomplish the just purposes of the C-Tax statufes to apply the statutes in the same manner to
preexisting local governments because they are intrinsically different from new local governments.

Therefore, even if the Court assumes that the C-Tax statutes are special or local laws because they treat

new local governments differently from preexisting focal governments, the Court concludes that such

special or local laws are permissible under Article 4, Section 21 because a general law could not
sufficiently “answer the just purposes of [the] legislation” and therefore could not be made applicable
under these particular circumstances,

Finally, the Court wanis to reiterate that it sympathizes with Fernley’s desite to receive increased

C-Tax distributions to provide improved services to its residents. However, the Court finds that the

Legislature did not exceed its constitutional power over the distribution of state tax doilars when it made
legislative public policy determinations regarding how those statec tax dollars are distributed to local
governments under the C-Tax statutes. Therefore, because the Court bolds that the C-Tax statutes are

constitutional, Fernley’s answer lies with the Legislature, not with the courts.
y

COSTS AND DISBURSEMENTS

On September 19, 2014, the Department of Taxation, as a prevailing party, filed a Motion for
Costs pursuant to NRS 18.020(3) and a Memorandum of Costs and Disbursements pursuant (o

NRS 18,110(1). On September 24, 2014, Fernley filed a Motion to Retax Costs and Opposition to
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Motion for Costs pursuant to NRS 18.110(4). Because the Department of Taxation and Fernley dispute
issues concerning an award of costs and disbursements in this matter, the Court enters a final judgment
in favor of the Defendants, and the Court will decide the disputed issues concerning an award of cosls
and disbursements in a post-judgment order as permitted by Nevada’s Civil Rules. NRCP 58(c) (“The
entry of the judgment shall not be delayed for the taxing of costs.”); Lee v. GNLY Corp., 116 Nev, 424,
426 (2000) (“a final judgment is one that disposes of all the issues presented in the case, and leaves
nothing for the future consideration of the court, except for post-judgment issues such as attorney’s fees
and costs. A post-judgment order awarding attorney’s fees and/or costs may be appealed as a special
v, Op. 64, 331 P.3d 890,

order made after final judgment.”); Campos-Garcia v. Johnson, 130 Nev. Ad

891 (2014) (“The order awarding attorney fees and costs was independently appealable as a special

order after final judgment.”).
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ORDER AND JUDGMENT

IT IS ORDERED AND ADJUDGED THAT:

i. Plaintiff City of Fernley’s Motion for Summary I udgment is DENIED,

2. Plaintiff City of Fernley’s Motion for Partial Reconsideration and Rehearing of the Court’s
June 6, 2014 Order is DENIED as moot.

3 The Defendanls’ Motions to Dismiss, which were converted into Motions for Summary
Judgment, are GRANTED and final judgment is entered in favor of the Defendants on all causes of
action and claims for relief alleged in Fernley’s complaint.

4., Pursuant to NRCP 58, the Legislature is designated as the party required to: (1) serve written
notice of entry of the Court’s order and judgment, together with a copy of the order and judgment, upon

each party who has appeared in this case; and (2) file such notice of entry with the Clerk of Court,

DATED: This {74 dayot Bk 2014,

- j
, P Vs
) o Jales

JAMES " RUSSELL
DISTRICT JUDGE

Respectfully submitted by:

KEVIN C. POWERS, Chief Litigation Counsel
Nevada Bar No. 6781

. DANIEL YU, Principal Deputy Legislative Counsel
Nevada Bar No. 10806

LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION

401 S. Carson Street

Carson City, NV 89701

Tel: (775) 684-6830; Fax: (775) 684-6761
kpowers@lcb.statenv.us; Dan. Yu@lcb.state.nv.us
Attorneys for Defendant Legislature of the State af Nevada
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CERTIFICATE OF MAILING

I hereby certify that on the jﬁay of October, 2014, T served a copy of the foregoing

Order by United States Mail, postage prepaid, addressed as follows:

Joshua J. Hicks, Esq.
50 West Liberty Street, Suite 1030
Reno, NV 89501

Clark V. Vellis, Esq,
800 South Meadows Parkway, Suite 800

Reno, NV 98521

Brandi L. Jensen, Esq.
595 Silver Lace Blvd.
Fernley, NV 89408

Kevin C. Powers, Esqg.
J. Daniel Yu, Esq.

401 S. Carson Streef
Carson City, NV 89701

Andrea Nichols, Esq.
5420 Kietzke Ln,, Suite 202
Reno, NV 89511

Angela Jeffties
Judicial Assistant, Dept. 1
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a Nevada Case No.: 12 0C 00168 1B
municipal corporation, ;
' ‘ : " Dept. No.: 1

Plaintiff,
V.

STATE OF NEVADA, ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
officlal capacity as TREASURER OF THE
STATE OF NEVADA; THE LEGISLATURE
OF THE STATE OF NEVADA and DOES 1-
20, Inclusive, :

g et N

Defendants.

ORDER GRANTING NEVADA DEPARTMENT
OF TAXATION'S MOTION FOR COSTS

This matter is before the Court on the Nevada Department of Taxation's Motion for
Costs, filed Septémber' 19, 2014, Plaintiff’s Motion to Retax Costs and Opposition 1o Motion
for Costs, filed September, 24, 2014, and the Department of Taxatlon's Opposition to Motion

160 Retax Costs and Reply to Opposition to Motion for Costs filed October 3, 2014.

Having reviewed the Motion, Opposition and Reply, together with the Amended
Memorandum of Costs and Disbursements filed by the Department of Taxation on Gctober

9, 2014, and Plaintiff's Motion to Strike, or Alternatively, Motion to Retax Costs, filed October

14, 2014, the Court makes the following Findings of Fact, Conclusions of Law and Order:

e
/11




S S T =T L I - 7+ B \L R

P R Y
oD R moN 2B

Reno, NV 89511

=
o

Office of the Attorney General
5420 Kietzke Lane, Suite 202

| e T o TR % T o s B 1 = R = T 2]
B N 5 o5 R 8RR E S &S

FINDINGS OF FACT
‘This Court heard oral argument on the parties” Motions for Summary Judgment on
September 2, 2014.

At the September 2, 2014, hearing the Court announced its decision in favor of the
Detendants on all of Plaintiff, Gity of Fernley’s causes of action and requested that counsel
for the Legislature draft and submit a proposed order.

The Nevada Department of Taxation filed a Memorandum of Costs and
Disbursements on September 19, 2014,

On October 6, 2014, this Court entered an Order and Judgment in which a final

judgment was entered in favor of the Defendants on all causes of action and claims for relief

altleged in Plaintiff, City of Femiey’s Complaint.
Notlce of Entry of Order was filed Gctober 8, 2014,

The Nevada Department of Taxation filed an Amended Memorandum of Costs and

Disbursements on QOctober 9, 2014,
The Amended Memorandum of Costs and Disbursements lists the total costs Incurred

by the Depariment in the amount of $8,489.04, and provides supporting documentation for

the following:
Reporters’ fees for depositions, including fees for one copy of each deposition totaling

$2,809.90 comprised of:

Deposition of Marian Henderson - $365.70;
Deposition of Tara Hagen - $96.25;

Deposition of Marvin Leavitt - $374.75;
Deposition of Mary C. Walker - $407.00;
Deposition of Terry Rubald - $202.50,
Deposition of Wamer Ambrose - $171.40;
Deposition of Guy Hobbs - $389.50;
Deposltion of LeRoy Goodman - $604.00; and,
Deposition of Allen Vell - $188.80.

Costs for travel and lodging incurred in attending depositions tolaling $1,169.72

comprised of:

Airfare of $397.80, lodging, per diem and alrport parking of $195.'.14, and car rental of
$58.20 incurred in connection with the Deposition of Marvin Leavity;

3
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Alrfare of $397.80, per diem of $35.00, and car rental of $30.60 incurred in connection
with the Deposition of Guy Hobbs; and,

Per diem of $16.00, and car rental of $39.18 incurred in connection with the
Deposition of Alien Veil.

Expenses incurred in connection with services of legal researcher totafing $29.12.

Expenses incurred by the Nevada Department of Taxation to organize and scan
documents in response to Plaintiff's Second Request for Production of Documents totaling
$4,480.30.

Plaintiff, Gity of Fernley sought to recover more than $2,500 in damages.

CONCLUSIONS OF LAW

The Nevada Department of Taxation is a prevailing party.

Pursuant to NRS 18.110, a parly who claims costs must file a memorandum of the
iterns of costs within five days of entry of judgment.

Judgment in this case entered on October 6, 2014,

The Nevada Department of Taxation filed an Amended Memorandum of Costs and

Disbursements on Oclober 9, 2014.
The costs listed on the Amended Memorandum of Costs and Disbursements were

reasonable and necessarily Incurred in this action.
Pursuant to NRS 18.020(3), costs must be allowed to a prevalling party in an action

for the recovery of money or damages, where the plainiiff seeks to recover more than

$2,500.
Pursuant to NRS 18.025, this Court shall not refuse to award costs to the State or

reduce the amount of the costs it awards to the State as the prevailing party solely because

the prevailing party is a State agency.
ORDER

Therefore, good cause appearing,
IT IS HERERY ORDERED that the Nevada Department of Taxation’s Motlon for costs

is GRANTED.
Iy
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IT IS FURTHER ORDERED that the Nevada Department of Taxation is awarded

costs in the amount of $8,489.04.

DATED this {6 day of _etober , 2014,
Do g
J . RUSSELE

D [CT COURT JUDGE
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CERTIFICATE OF MAILING
I hereby certify that on the L?j%lay of October, 2014, I served a copy of the foregoing

by placing the foregoing in the United States Mail, postage prepaid, addressed as follows:

Joshua J. Hicks, Esq.

Brownstein Hyatt Farber Schreck, LLP
50 West Liberty Street, Suite 1030
Reno, NV 89501

Clark V. Vellis, Esq.

Cotton, Driggs, Walch, Holley, Woloson & Thompson
800 South Meadows Parkway, Suite 800

Reno, NV 89521

Brandi L. Jensen, Esq.
Office of the City Attorney
595 Silver Lace Blvd.
Fernley, NV 89408

Brenda J. Erdoes, Esq.

Kevin C. Powers, Esq.

J. Daniel Yu, Esq.

Legislative Counsel Bureau, Legal Division
401 S. Carson Street

Carson City, NV 89701

Gina C. Session, Esq.

Chief Deputy Attormey General
Andrea Nichols, Fsq.

Senior Deputy Attorney General
5420 Kietzke Lane, Suite 202
Reno, NV 89511

_Sdmantha @éiffer
Law Clerk, Dept. 1




IN THE SUPREME COURT OF THE STATE OF NEVADA

INDICATE FULL CAPTION:

CITY OF FERNLEY, NEVADA, A NEVADA
MUNICIPAL CORPORATION,Appellant,

vs.

THE STATE OF NEVADA DEPARTMENT
OF TAXATION; HONORABLE KATE
MARSHALL, IN HER CAPACITY AS
TREASURER OF THE STATE OF NEVADA
AND THE LEGISLATURE OF THE STATE
OF NEVADA, Respondents.

Electronically Filed
Dec 01 2014 02:37 p.m.
No, 66851 Tracie K. Lindeman

pockETING 18Rk mypreme Court

CIVIL APPEALS

GENERAL INFORMATION

All appellants not in proper person must complete this docketing statement. NRAP 14(a). The
purpose of the docketing statement is to assist the Supreme Court in screening jurisdiction,
classifying cases for en banc, panel, or expedited treatment, compiling statistical information

and identifying parties and their counsel.

WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c). The Supreme
Court may impose sanctions on counsel or appellant if it appears that the information provided
is incomplete or maccurate. Id. Failure to fill out the statement completely or to file it in a
timely manner constitutes grounds for the imposition of sanctions, including a fine and/or

dismissal of the appeal.

A complete list of the documents that must be attached appears as Question 26 on this docketing
statement. Failure to attach all required documents will result in the delay of your appeal and

may result in the imposition of sanctions.

This court has noted that when attorneys do not take seriously their obligations under NRAP 14
to complete the docketing statement properly and conscientiously, they waste the valuable
judicial resources of this court, making the imposition of sanctions appropriate. See KDI Sylvan
Pools v. Workman, 107 Nev. 340, 344, 810 P.2d 1217, 1220 (1991). Please use tab dividers to

separate any attached decuments.

Revised June 2014
Docket 66851 Document 2014-39119




1. Judicial District First Department 1

County Carson City Judge James T. Russell

District Ct. Case No. 12 OC 00168 1B

2. Attorney filing this docketing statement:

Attorney Joshua J. Hicks Telephone 775-622-9450

Firm Brownstein Hyatt Farber Schreck, LLP

Address 50 West Liberty Street
Suite 1030
Reno, Nevada 89501

Client(s) City of Fernley, Nevada

If this is a joint statement by multiple appellants, add the names and addresses of other counsel and
the names of their clients on an additional sheet accompanied by a certification that they concur in the
filing of thig statement.

3. Attorney(s) representing respondents(s):

Attorney Andrvea Nichols Telephone 775.850.4102

Firm Office of the Attorney General

Address 5420 Kietzke Lane, Suite 202
Reno, Nevada 89511

Client(s) Nevada Department of Taxation and Kate Marshall, Treasurer

Attorney Kevin Powers Telephone 775.684.6830

Firm Legislative Counsel Bureau, Legal Division

Address 401 South Carson Street
Carson City, Nevada 89701

Chient(s) Legislature of the State of Nevada

(List additional counsel on separate sheet if necessary)



4. Nature of disposition below (check all that apply):

[ Judgment after bench trial [l Dismissal:

1 Judgment after jury verdict [7 Lack of jurisdiction

Summary judgment ] Failure to state a claim

] Default judgment [] Failure to prosecute

[} Grant/Denial of NRCP 60(b) relief [ Other (specify):

1 Grant/Denial of injunction I Divorce Decree:

[ Grant/Denial of declaratory relief ] Ovriginal [ Modification
1 Review of agency determination [] Other disposition (specify):

5. Does this appeal raise issues concerning any of the following?

[ Child Custody
[[1Venue

1 Termination of parental rights

6. Pending and prior proceedings in this court. List the case name and docket number
of all appeals or original proceedings presently or previously pending before this court which
are related to this appeal:

The State of Nevada Department of Taxation; The Honorable Kate Marshall, in her Capacity
as Treasurer of the State of Nevada; and the Legislature of the State of Nevada, Petitioners,
vs. The First Judicial District Court of the State of Nevada in and for the County of Carson
City; and the Honorable James Todd Russell, District Judge, Respondents, and The City of
Fernley, a Nevada municipal corporation, Real Party in Interest, Nevada Supreme Court
Case No. 62050.

7. Pending and prior proceedings in other courts. List the case name, number and
court of all pending and prior proceedings in other courts which are related to this appeal
(e.g., bankruptcy, consolidated or bifurcated proceedings) and their dates of disposition:

Not applicable




8. Nature of the action. Briefly describe the nature of the action and the result below:

The City of Fernley challenges the constitutionality of the statutory scheme under which the
State collects and distributes certain taxes to local governments. In 1997, the Nevada
Legislature enacted the Consolidated Tax ("C-Tax") system whereby six different state taxes
would be collected, placed in a segregated State account, and appropriated by the Nevada
Department of Taxation and Nevada Treasurer to local governments via a statutory
formula. Fernley incorporated as a municipality in 2001, and has been the only local
government to do so since the enactment of the C-Tax. Despite having much lower growth
rates, similarly sized cities have received millions more in C-Tax revenue than Fernley since
2001. This gross inequity has left Fernley unable to provide comparable levels of services to
its residents, and has forced Fernley to burden residents and businesses with high property
taxes in an effort to make up some of the difference, while comparably sized neighbors
realize high levels of service and lower property taxes. Fernley seeks both injunctive and
monetary relief. The District Court erroneously granted the State's motions for summary
judgment and costs, and denied Fernley's motions for summary judgment and to retax costs.

9. Issues on appeal. State specifically all issues in this appeal (attach separate

sheets as necessary):

(1) Did the District Court reversibly err when it held that Fernley's claims are time-barred
by the statute of limitations? (2) Did the District Court reversibly err when it held that
Fernley's claims for money damages are barred by sovereign immunity? (3) Did the District
Court reversibly err when it held that Fernley lacks standing to bring separation of powers
claims against the State? (4) Did the District Court reversibly err when it held that the C-
Tax does not violate the separation of powers provision of Article 3, Section 1 of the Nevada
Constitution? (5) Did the District Court reversibly err when it held that the C-Tax does not
violate the special or local law provisions of Article 4, Sections 20 and 21 of the Nevada
Constitution? (8) Did the District Court reversibly err when it held that the C-Tax does not
violate the general and uniform provisions of Article 4, Section 21 of the Nevada
Constitution? (7) Did the District Court reversibly err when it granted the State's motion for
costs and denied Fernley's motion to retax costs?

10. Pending proceedings in this court raising the same or similar issues. if you are
aware of any proceedings presently pending before this court which raises the same or
similar issues raised in this appeal, list the case name and docket numbers and identify the

same or similar issue raised:
Not applicable



11. Constitutional issues. If this appeal challenges the constitutionality of a statute, and
the state, any state agency, or any officer or employee thereof is not a party to this appeal,
have you notified the clerk of this court and the attorney general in accordance with NRAP 44

and NRS 30.1307
N/A
[1Yes
[l No

If not, explain:

12. Other issues. Does this appeal involve any of the following issues?

[] Reversal of well-settled Nevada precedent (identify the case(s))
An issue ariging under the United States and/or Nevada Constitutions
A substantial issue of first impression

K An issue of public policy

An issue where en banc consideration is necessary to maintain uniformity of this
court's decigions
[0 A ballot question

If so, explain: This appeal involves issues arising under Art. 3, Sec. 1, and Art. 4, Sec. 20
and 21, of the Nevada Constitution, which are substantial issues of first
impression and public policy relating to the collection and distribution of
tax revenue to local governments under the Consolidated Tax system. En
hanc consideration will ensure a consistent and uniform state law.

18. Trial. If this action proceeded to trial, how many days did the trial last?

Was it a bench or jury trial?

14. Judicial Disqualification. Do you intend to file a motion to disqualify or have a
justice recuse him/herself from participation in this appeal? If so, which Justice?
Not applicable



TIMELINESS OF NOTICE OF APPEAL

15. Date of entry of written judgment or order appealed from Oct. 6 and 15, 2014

If no written judgment or order was filed in the district court, explain the basis for
seeking appellate review:

16. Date written notice of entry of judgment or order was served Oct. 8 and 17, 2014

Was service by:
7] Delivery

K] Maillelectronic/fax

17. If the time for filing the notice of appeal was tolled by a post-judgment motion
(NRCP 50(b), 52(b), or 59)

(a) Specify the type of motion, the date and method of service of the motion, and
the date of filing.

[C1 NRCP 50(b) Date of filing

M NRCP 52(b) Date of filing

1 NRCP 59 Date of filing

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration may toll the

time for filing a notice of appeal. See AA Primo Builders v. Washington, 126 Nev. , 245
P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion

(¢) Date written notice of entry of order resolving tolling motion was served

Was service by:
i1 Delivery

1 Mail



18. Date notice of appeal filed November 7, 2014

If more than one party has appealed from the judgment or order, list the date each
notice of appeal was filed and identify by name the party filing the notice of appeal:
Not applicable

19. Specify statute or rule governing the time limit for filing the notice of appeal,
e.g., NRAP 4(a) or other

NRAP 4(a)

SUBSTANTIVE APPEALABILITY

20. Specify the statute or other authority granting this court jurisdiction to review
the judgment or order appealed from:

(2)
NRAP 3A(b)(1) [1 NRS 38.205
[ NRAP 3A(0)(2) [1NRS 233B.150
1 NRAP 3A(b)(3) []NRS 703.376

Other (specify) NRAP 3A(b)(8)

(b) Explain how each authority provides a basis for appeal from the judgment or order:

The Order and Judgment entered by the District Court on October 6, 2014 fully and finally
disposed of all of Plaintiff's claims on the merits. NRAP 3A(b)(1) therefore grants this Court
jurisdiction.

The Order entered by the District Court on October 15, 2014, which awarded costs to the
State, is a special order made after final judgment. NRAP 3A(b)(8) therefore grants this
Court jurisdiction.



21. List all parties involved in the action or consolidated actions in the district court:
(2) Parties:

City of Fernley, Nevada, Plaintiff
State of Nevada ex rel. the Nevada Department of Taxation, Defendant
The Honorable Kate Marshall, in her official capacity as Treasurer of the State of

Nevada, Defendant
The Legislature of the State of Nevada, Defendant-Intervenor

(b) If all parties in the district court are not parties to this appeal, explain in detail why
those parties are not involved in this appeal, e.g., formally dismissed, not served, or

other:
Not applicable

29. Give a brief description (3 to 5 words) of each party's separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal

disposition of each claim.,

1. Separation of Powers Clause violation (disposed of October 6, 2014)

9. Unconstitutional creation of a special law (disposed of October 6, 2014)
3. General and Uniform Clause violation (disposed of October 6, 2014)

4, Declaratory Relief (disposed of October 6, 2014)

5. Injunctive Relief (disposed of October 6, 2014)

23. Did the judgment or order appealed from adjudicate ALL the claims alleged
below and the rights and liabilities of ALL the parties to the action or consolidated

actions below?
Yes
7] No
24. If you answered "No" to question 23, complete the following:

(a) Specify the claims remaining pending below:




(b) Specify the parties remaining below:

() Did the district court certify the judgment or order appealed from as a final judgment
pursuant to NRCP 54(b)?

[ Yes

M No

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that
there is no just reason for delay and an express direction for the entry of judgment?

] Yes
[1No

25. If you answered "No" to any part of question 24, explain the basis for seeking
appellate review (e.g., order is independently appealable under NRAP 3A(b)):

Not applicable

26. Attach file-stamped copies of the following documents:

e The latest-filed complaint, counterclaims, cross-claims, and third-party claims

e Any tolling motion(s) and order(s) resolving tolling motion(s)
Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross-
claims and/or third-party claims asserted in the action or consolidated action below,

even if not at issue on appeal
¢ Any other order challenged on appeal
e Notices of entry for each attached order



VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that
the information provided in this docketing statement is true and complete to the
best of my knowledge, information and belief, and that I have attached all required
documents to this docketing statement.

City of Fernley Joshua J. Hicks
Name of appellant Name of counsel of regor
7
Date * /ngnature of counsel of record

Washoe County, Nevada
State and county where signed

CERTIFICATE OF SERVICE

I certify that on the 1st day of December ,2014 T gerved a copy of this

completed docketing statement upon all counsel of record:

[] By personally serving it upon him/her; or

By mailing it by first class mail with sufficient postage prepaid to the following
address(es): NOTE: If all names and addresses cannot fit below, please list names
below and attach a separate sheet with the addresses.)

Andrea Nichols, Fsq.

Office of the Attorney General
5420 Kietzke Lane, Suite 202
Reno, Nevada 89511

Kevin Powers, Ksq.

Dan Yu, Esq.

Legislative Counsel Bureau
401 South Carson Street
Carson City, Nevada 89701

Dated this 1st day of December ,2014
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Reno, Nevada 89521
Telephone: 775-622-9450
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Joshua J, Hicks, Nevada Bar No. 6679
Clark V. Vellis, Nevada Bar No. 5533
Sean D. Lyitle, Nevada Bar No. 11640
BROWNSTEIN HYATT FARBER SCHRECK, LLP
9210 Prototype Drive, Suite 250
Reno, Nevada 89521

Telephone: 775-622-9450

Facsimile: 775-622-9554

Email: jhicks@bhfs.com

Email: cvellis@bhfs.com

Email: slyttle@bhfs.com

Brandi L. Jensen, Nevada Bar No. 8509
Fernley City Attorney

OFFICE OF THE CITY ATTORNEY
595 Silver Lace Blvd.

Fernley, Nevada 89408

Attorneys for the City of Fernley, Nevada

IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a

Case No.: o). 0. 00 1L "{ 55

Nevada municipal corporation, Dept. No.: 1=~

Plaintiff,

V.

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION, THE
HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA; and DOES 1-20,
inclusive,

Defendants.

COMPLAINT
For its Complaint against Defendants the State of Nevada ex rel. the Nevada Department of
Taxation (the “Department”) and the Honorable Kate Marshall, in her official capacity as

Treasurer of the State of Nevada ("Treasurer") (collectively “Defendants™), Plaintiff the City of

Fernley, Nevada (“Fernley”) alleges as follows:
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PARTIES

1. Fernley is a Nevada municipal corporation, located in Lyon County, Nevada.
Fernley is not a debtor in bankruptey.

2, The Department is an executive branch agency of the State of Nevada. The
Department's responsibilities include general supervision and control over the entire revenue
system of the State of Nevada,

3. The Treasurer is a constitutional officer in the executive branch of the State of
Nevada. The Treasurer's responsibilities include, inter alia, the disbursement of public monies.

BACKGROUND

4, In 1997, the State of Nevada, through its Legislature, established a system, unique
to Nevada, known as the Consolidated Tax (the “C-Tax”) system. At the time the C-Tax system
was established fifteen years ago, Fernley was an unincorporated town, with a population of
approximately 8,000 people.

5. The C-Tax system was intended to provide revenue stability and an equitable
distribution of certain tax revenues among Nevada’s counties and local governments, and the
Defendants are responsible for administering the C-Tax system to achieve those ends.

6. C-Tax revenues are comptised of the following six (6) taxes collected in Nevada: (i)
the Cigarette Tax; (i) the Liquor Tax; (iii) the Government Services Tax (the “GST”); (iv) the
Real Property Transfer Tax (the “RPTT"); (v) the Basic City County Relief Tax (the “BCCRT™);
and (vi) the Supplemental City County Relief Tax (the “SCCRT”). The BCCRT and SCCRT are
percentages of the overall Sales and Use Tax rate, 0.50% and 1.75%, respectively, of the 6.85%
statewide Sales and Use Tax.

7. The sevenues collected from the six (6) taxes described in Paragraph 7 above are
consolidated by the Department and then distributed by the Treasurer, at the direction of the
Department, on a monthly basis as follows: (i) the Cigarette Tax is distributed to Nevada's
counties based on population; (ii) the Liquor Tax is distributed to Nevada’s counties based on
population; (iii) the GST is distributed to the county in which it was collected; (iv) the RPTT is

distributed to the county in which it was collected; (v) the BCCRT is distributed, when collected
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from in-state companies, to the county in which the in-state company is located and, when
collected from out-of-state companies, to Nevada’s counties based on population; and (vi) the
SCCRT is distributed to Nevada’s counties based on a statutory formula found at Nevada Revised
Statutes (“NRS”™) 377.057. Pursuant to NRS 377,057, nine (9) of Nevada’s seventeen (an
counties, including Lyon County, receive a guaranteed monthly allocation of SCCRT revenues,
regardless of their SCCRT receipts.

8. C-Tax rtevenues are distributed monthly in tiers. Tier 1 Distributions go to
Nevada’s seventeen (17) counties, in varying amounts based on the factors described in Paragraph
8 above. Tier 2 Distributions are distributions of the Tier 1 amounts and are made to the various
local governments and special districts within that county. Tier 2 Distributions are made according
to statutory “Base” and “Excess” allocation formulas, found at NRS 360.680 and 360.690,
respectively, There are no restrictions on what C-Tax revenues can be used for by a county or
local government, and in fact C-Taxes are cornmonly used for general operating expenses.

9. Fermley incorporated in 2001,  Fernley is the only municipality to incorporate in
Nevada since the C-Tax system was implemented in 1997, No meaningful adjustments were made
to Fernley’s C-Tax distribution after its incorporation in 2001 and, even today, despite significant
growth in population and assessed propeity valuation, Fernley receives a C-Tax distribution
similar to its distributions as an unincorporated town in 1997. For example, in 1997, Fernley, then
an unincorporated town, received approximately $86,000 in C-Tax distributions. In 2001, the year
Fernley incorporated, it received $110,685 in C-Tax distributions. In 2011, Fernley received
$143,143 in C-Tax distributions.

10.  Today, Fernley, home to a major Amazon.com distribution center since 1999, is the
seventh most populous city in Nevada, with a population of approximately 19,000 people. Lyon
County, within which Fernley is located, is Nevada’s fourth most populous county, with a
population of approximately 52,000 people, some 36% of whom live in Fernley.

11.  Despite expetiencing population growth of approximately 250% since the C-Tax
system was established, Fernley’s current C-Tax distributions are not significantly different from

what it received as an unincorporated town in the late 1990s.
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12.  Comparisons of C-Tax distributions to comparably sized jurisdictions in Nevada are
striking, C-Tax distributions for 2010-2011 to comparably sized Nevada towns ot cities include:
Fallon ($1,409,664); Boulder City ($7,935,323); Elko ($11,015,989); West Wendover
($2,275,011); Winnemucca ($3,552,393); Mesquite ($7,046,690); and Ely ($1,142,528). The
average C-Tax distribution to these jurisdictions in 2010-2011 was $4,910,571, Again, Fernley's
C-Tax distribution for the same year was just $143,143.

13.  Of the $14.836 million Lyon County received in Tier 1 C-Tax Distributions in
2011, Fernley received a total of only $143,000 in Tier 2 Distributions, which is less than 1% of
Lyon County’s 2011 Tier 1 C-Tax Distributions. Put another way, in 2011, Femley received
approximately $7 in C-Tax revenue per resident. By comparison, in Clatk County, Boulder City
and Mesquite, both of which are less populous than Fernley, received 2011 Tier 2 C-Tax
Distributions totaling $7.935 million and $7.047 million, respectively (between $450 and $550 per
resident). In Elko County, the City of Elko, the population of which is comparable to Fernley’s,
received $11.016 million in 2011 Tier 2 C-Tax Distributions, roughly one hundred times more
than Fernley.

14. The C-Tax system is not designed to allow for any meaningful adjustment to
distributions. The Department has no ability to adjust Tier 1 Distributions, and can only make
minor adjustments to Tier 2 Distributions if local governments agree to a transfer of services.
Other adjustments ate permanently barred to a municipality if they are not requested within 12
months of incorporation, What this means is that a jurisdiction like Fernley, that begins with a low
base allocation, has no hope of ever obtaining a meaningful adjustment.

15.  Fernley has been rebuffed in its efforts to obtain a larger share of the distribution to
Lyon County.

16,  Fernley has been rebuffed in its efforis fo obtain relief from the Nevada Legislature,
In 2011, Fernley promoted a bill to increase jts base C-Tax allocation. That bill received one
commitiee hearing and died, never receiving even so much as a commitiee vote,

17.  Fernley has exhausted all of its options to obtain an adjustment to its C-Tax

distribution, leaving Fernley in the position of having no choice but to seek relief from this Court.
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18.  Fernley's inability to obtain any adjustment to its C-Tax distribution severely limits
Fernley's ability to operate and plan for its future.

19.  As administered by the Defendants, Nevada’s C-Tax system denies Fernley equal
protection, in violation of Section 1 of Amendment XIV of the United States Constitution.
Nevada’s C-Tax system further violates lie separation of powers, creates a special law, operates in
a non-uniform and non-general fashion, and imposes non-uniférm and unequal taxation within the
State of Nevada, all in violation of the Nevada Constitution and to Fernley’s harm.

FIRST CLAIM FOR RELIEF

(Denial of Equal Protection in Violation of Section 1 of the
Fourteenth Amendment to the United States Constitution)

20.  Femley repeats and realleges the allegations set forth in Paragraphs 1 through 19 as
though fully set forth herein.

21, The Fourteérith Amendment to the United States Constitution prohibits a State from
denying equal protection of its laws to any person within its jurisdiction.

22.  As administered by the Defendants, Nevada’s C-Tax system results in Fernley
receiving distributions that are substantiaily less than what is received by other, comparably
populated and similatly situated Nevada towns and cities.

23.  As administered by the Defendants, Nevada’s C-Tax system is non-uniform and
unequal in its effect upon Fernley as compared to othet similarly situated Nevada towns and cities.

24.  As administered by the Defendants, Nevada’s C-Tax system denies Fernley and its
citizens the equal protection of Nevada’s laws,

25.  The denial of Fernley’'s equal protection of the law by the Defendants has
proximately caused damages to Fernley, in an amount to be determined at trial.

26.  The C-Tax system is unconstitutional, both on its face and as applied to Fernley.

27.  Fernley has been teqiiired to retain the services of Brownstein Hyatt Farber
Schreck, LLP to piosecute its Constitutional claims and is therefore entitled to recover an award of

reasonable attorneys’ fees and costs of suit.

H
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SECOND CLAIM FOR RELIER

(Violation of the Separation of Powers Clause of the Nevada Constitution)

28.  Femley repeats and realleges the allegations set forth in Paragraphs 1 through 27 as
though fully set forth herein.

99, Article 3, Section | of the Nevada Constitution provides that the powers of the State
government are divided into three branches and that no person charged with the exercise of powers
properly belonging to one of those branches may be exercised by either of the other branches.

30.  Legislative authority in Nevada is vested in the Nevada Legislature, including the
power to control the raising and distribution of revenues,

31, The Nevada Legislature is empowered to direct the distribution of C-Tax revenues
to counties and local governments.

32,  The C-Tax system, which is administered by the executive branch of the state
government, is set up so that the legislative authority over the C-Tax system is abdicated to and
exercised by the executive branch of state government,

33.  As administered by Defendants, the C-Tax system violates the Separation of
Powers Clause of the Nevada Constitution.

34.  The violation of the separation of powers clause has proximately caused damages to
Fetnley, in an amount to be determined at trial.

35.  The C-Tax system is unconstitutional, both on its face and as applied to Fernley.

36, Fernley has been requited to retain the services of Brownstein Hyatt Farber
Schreck, LLP to prosecute its Constitutional claims and is therefore entitled to recover an award of

reasonable attorneys® fees and costs of suit.

THIR_D CLAIM FOR RELIEF

(Creation of a Special Law in Violation of Article 4, Section 20 of the Nevada Coustitution)

37.  Fernley repeats and realleges the allegations set forth in Paragraphs 1 through 36 as

though fully set forth herein.
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38.  Article 4, Section 20 of the Nevada Constitution provides that the Nevada
Legislature shall not pass local or special laws pertaining to the assessment and collection of taxes
for state, county and township purposes.

39,  Fernley and its residents are net exporters of tax revenues into the C-Tax system
and receive substantially less in C-Tax distributions than are submnitted in C-Tax collections.

40.  As administered by Defendants, the C-Tax system operates as a local or special law
with respect to Fernley, by treating Fernley significantly differently for tax collection and
distribution purposes than other local governments,

41.  The violation of Article 4, Section 20 of the Nevada Constitution has proximately
caused damages to Fetnley, in an amount fo be determined at trial.

42.  ‘The C-Tax system is unconstitutional, both on its face and as applied to Fernley.

43,  Fernley has been required to retain the services of Brownstein Hyatt Farber
Schreck, LLP to prosecute its Constitutional claims and is therefore entitled to recover an award of

reasonable attorneys’ fees and costs of suit,

FOURTH CLAIM FOR RELIEK

(Violation of Article 4, Section 21 of the Nevada Constitution)

44.  Fernley repeats and realleges the allegations set forth in Paragraphs 1 through 43 as
though fully set forth herein.

45,  Article 4, Section 21 of the Nevada Constitution provides that in all cases where a
general law can be made applicable, that all laws shall be general and of wniform operation
throughout the State,

46.  As administered >by Defendants, the C-Tax systein operates in a non-general and
non-uniform fashion by treating Fernley significantly differently from other local governments.

47.  The violation of Article 4, Section 21 of the Nevada Constitution has proximately
caused damages to Fernfey, in an amount to be proven at {rial,

48,  The C-Tax system is unconstitutional, both on its face and as applied to Fetnley.
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49.  Femiley has been required to refain the services of Brownstein Hyatt Farber
Schreck, LLP to prosecute its Constitutional claims and is therefore entitled to recover an award of

reasonable attorneys® fees and costs of suit.

FIFTH CLAIM FOR RELIEF

(Denial of Due Process in Violation of Section 1 of
the 14™ Amendment to the United States Constitution)

50,  Fernley ropeats and realleges the allegations set forth in Paragraphs 1 through 49 as
though fully set forth herein.

51.  The Fourteenth Amendment to the United States Constitution prohibits a State from
denying due process of law to any person within its jurisdiction.

52 As administered by the Defendants, Nevada’s C-Tax system results in Fernley
receiving tax revenue distributions that are substantially Tess than what is received by other Jocal
governments and provides no process by which Fernley can obtain a meaningful and effective
adjustment of such tax distributions .

53.  As administesed by the Defendants, Nevada’s C-Tax system prevents Fernley and
its citizens from any meaningful adjustment to C-Tax distributions.

54.  As administered by the Defendants, Nevada’s C-Tax system denies Fernley and its
residents of due process of law,

55.  The denial of due process by the Defendants has proximately caused damages to
Fernley, in an amount to be determined at trial.

56.  The C-Tax system is unconstitutional, both on its face and as applied to Fernley.

57.  Fernley has been required to retain the services of Brownstein Hyatt Farber
Sehreck, LLP to prosecute its Constitutional claims and is therefore entitled to recover an award of
reasonable attorneys’ fees and costs of suit.

SIXTH CLAIM FOR RELIEL
(Declaratory Relief)
58.  Fernley repeats and realleges the allegations set forth in Paragraphs 1 through 57 as

though fully set forth herein,
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59. As set forth above, through the operation of Nevada’s C-Tax system, as
administered by the Defendants, Fernley has been deprived of its rights under the United States

and Nevada Constitutions,

60.  Femnley has inquired of Defendants in writing regarding what remedies Defendants

would be able to-afford Fernley.

61.  Defendants have indicated that they will not and camot provide adequate remedies

to Fernley.

62.  As such, an actual justiciable controversy has arisen with respect to the following

issues:

a) Whether Nevada’s C-Tax system, as administered by the Defendants, gives

Fernley the equal protection of Nevada’s laws;

b) Whether Nevada's C-Tax system, as administered by the Defendants,

violates the Separation of Powers Clause of the Nevada Constitution;
c) Whether Nevada's C-Tax system, as administered by the Defendants,

operates as a local or special law for the assessment and collection of taxes for state, county and

township purposes;

d) Whether Nevada's C-Tax system, as administered by the Defendants,
violates the mandate of the Nevada Constitution that all laws be of geneial and uniform operation

throughout the State; and

g) Whether Nevada’s C-Tax system, as administered by the Defendants, gives
Fernley due process.
63. Fernley conteids that the answer to all of the above questions results in a

determination that the C-Tax system is unlawful on its face and on an as-applied basis to Fernley.
Thus, there presently exists a ripe case and controversy for which the parties are in need of

declarations from the Coutt to resolve their respective rights under the United States and Nevada

Constitutions.
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64.  Fernley has been required to tetain the services of Brownstein Hyait Farber
Schreck, LLP to prosecute its Constitutional claims and is therefore entitled to recover an award of

reasonable attorneys’ fees and costs of suit.

SEVENTH CLAIM FOR RELTEF

(Injunctive Relief)

65.  Fernley repeats and realleges the allegations set forth in Paragraphs 1 through 64 as
though fully set forth herein.

66.  Fernley has suffered and will continue to suffer immediate, great and irreparable
injuty, loss or damage if the Defendants are allowed to continue fo admipister Nevada’s C-Tax as
they have been, with the resultant deprivation of Fetnley’s rights under the United States and
Nevada Constitutions.

67.  Femley is entifled to restrain the Defendants from administering Nevada’s C-Tax
system in a way which infringes upon Fernley’s Constitutional rights and wotks to Fernley’s
prejudice.

68.  Defendants’ administration of Nevada’s unconstitutional C-Tax system to Fetnley’s
prejudice is both ongoing and imminent. |

69.  Fernley seeks an order from this Court enjoining the Defendants, as well as those
persons acting on their behalf or in concert with them, from making or causing to be made any
distributions under Nevada’s C-Tax system, until such time as this Court rules upon the
declaratory relief requested herein and thereafter to the extent the Court deems appropriate.

70.  Fetnley has been required to retain the services of Brownstein Hyatt Farber
Schreck, LLP to prosecute its Constitutional claims and is therefore entitled to recover an award of
reasonable attorneys’ fees and costs of suit.

WHEREFORE, Fernley prays for judgment as follows:

1. On its First Claim for Relief, for damages in an amount to be proven at trial;

On its Second Claim for Relief, for damages in an amount to be proven at trial;

On its Third Claim for Relief, for damages in an amount to be proven at trial;

PowN

On its Fourth Claim for Relief, for damages in an amount to be proven at trial;

10
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5. On its Fifth Claim for Relief, for damages in an amoumnt to be proven at trial;

6. On its Sixth Claim for Relief, for declarations as follows:

a) That Nevada’s C-Tax system, as administered by the Defendants, denies
Femley and its residents the equal protection of Nevada’s laws, in violation of Section 1 of the
Fourteenth Amendment to the United States Constitution;

b) That Nevada's C-Tax system, as administered by the Defendants, violates
the Separation of Powers Clause of the Nevada Constitution;

c) That Nevada's C-Tax system, as administered by the Defendants, operates as
a local or special law for the assessment and collection of taxes for state, county and township
purposss and therefore violates Article 4, Section 20 of the Nevada Constitution;

d) That Nevada's C-Tax system, as administered by the Defendants, violates
the mandate of Article 4, Section 21 of the Nevada Constitution that all laws be of general and
uniform operation throughout the State; and

€) That Nevada’s C-Tax system, as administered by the Defendants, denies
Ferriley and its residents guatantees of due process, in violation of Section 1 of the Fourteenth
Amendment to the United States Constitution.

7. On its Seventh Claim for Relief, for the issuance of an injunction enjoining the
Defendants, as well as those persons acting on their behalf or in concert with them, from making
ot causing to be made any distributions under Nevada’s C-Tax system, until such time as this
Court rules upon the declaratory relief requested herein and thereafier to the extent the Court
deems appropriate;
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8. Attorneys’ fees and costs of suit; and

9. Any further relief this Court deems proper.
-~

DATED this_ 67 day of Juie, 2012.
5\/\?[ Atﬁ SCHRECK, LLP

}a HwIEs Nevada Bar No, 664?9"
Gtk V V. Vellis, Nevada Bar No. 5533

Sean D Tyttle; NevadaBar No. 11640

9210 Prototype Drive, Suite 250

Reno, Nevada 89521

Attorneys for Plaintiff the City of F ernley, Nevada
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Case No.: 12 OC 00168 1B
Dept. No.: 1

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a Nevada
municipal corporation,

Plaintiff,

Vs.
STATE OF NEVADA, ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHAILL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA; NEVADA
LEGISLATURE and DOES 1-20, Inclusive,

Defendants,

This matter comes before the Court on Nevada Department of Taxation and Nevada
Treasurer’s Renewal of Motion to Dismiss filed on May 5, 2014. Defendant Nevada
Legislature’s Joinder in Nevada Department of Taxation and Nevada Treasure’s Renewal of
Motion to Dismiss was filed on May 6, 2014, City of Fernley’s Response to the Nevada
Department of Taxation and Nevada Treasure’s Renewal of Motion to Dismiss and fo the
Nevada Legislature’s Joir}der Thereto and Request for Status Conference was filed on May 16,
2014. Nevada Department of Taxation and Nevada Treasure’s Reply to City of Fernley’s
Response to Renewal of Motion to Dismiss was filed on May 23, 2014, A Request for
Submission of Renewal of Motion to Dismiss was filed on May 23, 2014, Defendant Nevada

-1-

REC'D & FILED
RBJUN <6 'PM 37 38

ORDER
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Legislature’s Reply Concetning Joinder in Nevada Department of Taxation and Nevada

Treasurer’s Renewal of Motion to Dismiss was filed on May 27, 2014.

The Court notes that the original Motion to Dismiss was filed by Nevada Department of
Taxation and Nevada Treasurer on August 3, 2012. Nevada Legislature’s J oinder in Motion to
Dismiss and Exhibits to Joinder in Motion to Dismiss were filed on August 16, 2012, City of
Fernley’s Opposition to Motion to Dismiss was filed on August 20, 2012. Defendants’ Reply to
Opposition to Motion to Dismiss was filed on August 27, 2012. A Request for Submission of
Motion to Dismiss was filed on August 28, 2012. City of Fernley’s Opposition to Nevada

Legislature’s Joinder in Motion to Dismiss was filed on September 28, 2012. Nevada

Legislature’s Reply in Support of Joinder of Motion to Dismiss was filed on October 8, 2012, An

Order was issued by this Court en October 15, 2012. In that Order Granting a Continuance to

Complete Discovery, this Court ordered that the Motions to Dismiss were denied at this time in

order to allow the Plaintiff a period of time to complete discovery. Additionally, that Order also

ordered that the Defendants, upon completion of a reasonable discovery period, be allowed to
renew their Motions to Dismiss, which will then be duly considered by the Court.
A Petition for Writ of Mandamus was filed with the Nevada Supreme Court. An Ordet

Granting in Part and Denying in Part Petition for Writ of Mandamus was issued by the Nevada

Supreme Court on January 30, 2013. Thereafter, this Court issued an Order Pursuant to Writ of

Mandamus on February 22, 2013.

Firstly, the Court would like to note that the Order from the Nevada Supreme Court in

this case Granting in Part and Denying in Part Petition for Writ of Mandamus stated that “the

district court was obligated under clear authority to dismiss the federal constitutional claims”

because “the City was required to bring its federal constitutional claims within two years of its

.
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incorporation, and its failure to do so renders those claims barred by the statute of limitations.”
Following the Order from the Nevada Supreme Court, this Court issued an Order Pursuant to
Writ of Mandamus on February 22, 2013, Said Order granted Defendants’ Motions to Dismiss
“in respect to the federal constitutional claims being asserted by Plaintiff.” Therefore, this Court
would like 1o make clear the fact that Plaintiff's first claim for relief and fifth claim for relief
have already been dismiséed.

Secondly, the Court would like to address the issue of immunity. In its Joinder in Motion
to Dismiss, the Legislature presented the defense of immunity. The Legislature argued that the
Honorable Kate Marshall, in her official capacity as Treasurer of the State of Nevada, enjoys
absolute immunity for liability for money damages. According to NRS 41.032(1),

no action may be brought ... again'st ... an officer or employee of the State or any

of its agencies or political subdivisions which is based upon an act or omission of

an officer, employee or immune contractor, exercising due care, in the execution

of a statute or regulation, whether or not such statute or regulation is valid, if the
statute or regulation has not been declared invalid by a court of competent

jurisdiction,
Additionally, according to NRS 41.032(2),

no action may be brought ... against ... an officer or employee of the State or any
of its agencies or political subdivisions which is based upon the exercise or
performance or the failure to exercise or perform a discretionary function or duty
on the part of the State or any of its agencies or political subdivisions or of any
officer, employee or immune coniractor of any of these, whether or not the

discretion involved is abused,

The Legislature asserted that Treasurer Kate Marshall exercised due care in the execution
of the C-Tax statute. The Legislature also asserts that the C-Tax system involves an clement of
official discretion. Therefore, under either NRS 41,032(1) or NRS 41.032(2), Treasurer Kate
Marshall should be granted immunity. The Court is in agreement with the Legislature that

Treasuter Kate Marshalt should be granted immunity under NRS 41.032(1). Therefore, the Court

-
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has determined that all claims against the Honorable Kate Martshall, in her official capacity as
Treasurer of the State of Nevada, shall be dismissed.

Thirdly, the Court would like to address the apparent confusion between the parties
regarding whether this Court should be deciding this case under a motion to dismiss standard or g
motion for summary judgment standard. After the parties filed their pleadings for the motion to
dismiss, this Court issued an order on October 15, 2012. That order stated the following:

The Plaintiff submits that the Court’s consideration of the Motions to Dismiss

filed in this matter should be considered as Motion for Summary Judgment; and,

as such, that it should be given a reasonable opportunity to complete discovery,

and therefore have a chance to demonstrate a genuine issue of material fact,

[citation omitted]. Therefore, good cause appearing, it is hereby ordered that the

Motions to Dismiss are denied at this time in order to allow the Plaintiff a period

of time to complete discovery; and it is hereby further ordered that the

Defendants, upon completion of a reasonable discovery period, may renew their

Motions to Dismiss which will then be duly considered by the Court.

The parties were evidentially confused by this ruling, Defendants renewed their Motion
to Dismiss a year and a half after the Court entered the foregoing order, so it appears to be
Defendants’ understanding that the Court would be deciding this case under a motion to dismiss
standard. However, Plaintiff argued in its Response to the Renewal of Motion to Dismiss that
“[t]he Court’s ruling was ... that the Motion to Dismiss should be treated as a Motion for
Summary Judgment and that the City of Fernley should have an opportunity to demonstrate a
genuine issue of material fact.” Therefore, it is apparent that Plaintiff’s understanding is that the
Court would be deciding this case under a summary judgment standard and that it would be
piven the opportunity to file a motion for summary judgment outlining the facts that have been

discovered during the past year and a half. In its Order Giranting in Part and Denying in Part

Petition for Writ of Mandamus, the Nevada Supreme Court interpreted this Court’s ruling as
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follows: “The district court converted petitioners’ motions to dismiss fo summary judgment
motions, denied those motions without prejudice, and granted the City a continuance.”

In order to ensure that the parties are on the same page going forward, the Court has
determined that it is necessary to outline the following, Pursuant to the Nevada Supreme Court’s
ruling in its Order Granting in Part and Denying in Part Petition for Writ of Mandamus and
pursuant to NRCP 12(b), Defendants’ original Motions to Dismiss shall be treated as and
converted into Motions for Summary Jadgment. Plaintiff shall have twenty (20) days from the
date of this Order in which to file an Opposition to the Motions for Summary Judgment.
Defendants shall then have until July 14, 2014 in which to file their Replies.

Finally, the Court would like to notify the parties that it would like Plaintiff’s Opposition
to the Motions for Summary Judgment and Defendants’ Replies fo discuss the actual application
of the C-Tax system, specifically how the formula is applied to the various municipalities and
whether any discretion is permitted in the application of the C-Tax syster.

Therefore, based on the foregoing, and good cause appearing, it is hereby ordered that

1. The parties are to take notice of the fact that Plaintiff’s first claim for relief and fifth

claim for relief have already been dismissed.

2. All claims against the Honorable Kate Marshall, in her official capacity as Treasurer
of the State of Nevada, shall be dismissed.

3. Defendants® original Motions to Dismiss shall be converted into Motions for
Summary Judgment. Plaintiff shall have twenty (20) days from the date of this Order
in which to ﬁlé an Opposition to the Motions for Summary Judgment. Defendants

shall then have until July 14, 2014 in which to file their Replies to Plaintif’s

Opposition.
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4. Plaintiff’s Opposition to the Motions for Summary Judgment and Defendants’
Replics shall discuss the actual application of the C-Tax system, specifically how the
formula is applied to the various tunicipalities and whether any discretion is
permitied in the application of the C-Tax system.

IT IS SO ORDERED.

Dated this (rg day of June, 2014.

P AL b

JAMES T. RUSSELL
DISTRICT JUDGHE
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CERTIFICATE OF MAILING
1 hereby certify that on thecﬁ_ﬁday of June, 2014, I sexved a copy of the foregoing

by placing the foregoing in the United States Mail, postage prepaid, addressed as follows:

Andrea Nichols, Esq.

Office of the Attorney General
5420 Kietzke Lane, Suite 202
Reno, NV 89511

Joshua Hicks, Esq.

Brownstein Hyatt Farber Schreck, LLP
50 West Libetty Street, Suite 1030
Reno, NV 89501

Clatk Vellis, Esq.
Cotton, Driggs, Walch, Holley, Woloson & Thompson

800 South Meadows Parkway, Suite 800
Reno, NV 89521

Brandi Jensen, Esq.

Office of the City Attorney
595 Silver Lace Blvd.
Fernley, NV 89408

Kevin Powers, Esq.

Dan Yu, Esq,

Legislative Counsel Bureau
401 8. Carson Street
Carson City, NV 89701

Vode

Saméntha Valerius
Law Clerk, Dept. 1




