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Index to Joint Appendix 
City of Fernley v. State of Nevada et al., Case No. 66851    

 Volume 

Number

Document Filed By Date Bates 

Stamp 

Number

1 Affidavit of Service Taxation City of Fernley 07/02/12 17
1 Affidavit of Service Treasurer City of Fernley 06/20/12 13-16
23 Amended Memorandum of Costs and 

Disbursements
State of Nevada/Dept 

Taxation
10/09/15 4058-4177

7 Answer State of Nevada/Dept Tax/ 
Treasurer

02/01/13 1384-1389

7 Answer to Plaintiff's Complaint Nevada Legislature 01/29/13 1378-1383

23 Case Appeal Statement City of Fernley 11/07/14 4208-4212

1 Complaint City of Fernley 06/06/12 1-12

21 Defendant Nevada Legislature’s Reply in 
Support of its Motion for Summary Judgment

Nevada Legislature 07/25/14 3747-3768

21 Defendant's Opposition to Motion to Retax Costs 
and Reply to Opposition to Motion for Costs

State of Nevada/Dept 
Taxation

10/03/14 3863-3928

22 Defendant's Opposition to Motion to Retax Costs 
and Reply to Opposition to Motion for Costs 
(Cont.)

State of Nevada/Dept 
Taxation

10/03/14 3929-3947

1 Exhibits to Joinder in Motion to Dismiss Nevada Legislature 08/16/12 104-220

2 Exhibits to Joinder in Motion to Dismiss (Cont.) Nevada Legislature 08/16/12 221-332
1 Joinder in Motion to Dismiss Nevada Legislature 08/16/12 62-103
7 Joinder in Nevada Department of Taxation and 

Nevada Treasurer's Renewal of Motion to 
Dismiss

Nevada Legislature 05/06/14 1421-1423

21 Memorandum of Costs and Disbursements State of Nevada/Dept 
Taxation

09/19/14 3788-3793

21 Motion for Costs State of Nevada/Dept 
Taxation

09/19/14 3776-3788

12 Motion for Partial Reconsideration and 
Rehearing of the Court's June 6, 2014 Order

City of Fernley 06/18/14 2005-2045

7 Motion for Summary Judgment City of Fernley 06/13/14 1458-1512
8 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1513-1732
9 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1733-1916
10 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1917-1948

11 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1949-2004
1 Motion to Dismiss State of Nevada/Dept Tax/ 

Treasurer
08/03/12 41-58

1 Motion to Intervene Nevada Legislature 08/03/12 18-40
21 Motion to Retax Costs and Opposition to Motion 

for Costs
City of Fernley 09/24/14 3794-3845

7 Nevada Department of Taxation and Nevada 
Treasurer's Renewal of Motion to Dismiss

State of Nevada/Dept Tax/ 
Treasurer

05/05/14 1414-1420

7 Nevada Department of Taxation and Nevada 
Treasurer's Reply to Response to Renewal of 
Motion to Dismiss

State of Nevada/Dept Tax/ 
Treasurer

05/23/14 1433-1437

12 Nevada Department of Taxation's Opposition to 
Plaintiff's Motion for Summary Judgment

State of Nevada/Dept 
Taxation

07/11/14 2053-2224

13 Nevada Department of Taxation's Opposition to 
Plaintiff's Motion for Summary Judgment (Cont.)

State of Nevada/Dept 
Taxation

07/11/14 2225-2353
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23 Notice of Appeal City of Fernley 11/07/14 4205-4207
22 Notice of Entry of Order Nevada Legislature 10/08/14 4001-4057
23 Notice of Entry of Order State of Nevada/Dept 

Taxation
10/17/14 4195-4204

7 Notice of Entry of Order Denying City of Fernley's 
Motion for Reconsideration of Order Dated 
November 13, 2012

State of Nevada/Dept Tax/ 
Treasurer

12/19/12 1364-1370

7 Notice of Entry of Order Granting A Continuance 
to Complete Discovery

City of Fernley 10/19/12 1344-1350

3 Notice of Entry of Order Granting Nevada 
Legislature's Motion to Intervene

Nevada Legislature 09/04/12 651-657

7 Notice of Entry of Order on Defendant's Motion 
for Extensions of Time to File Answer

State of Nevada/Dept Tax/ 
Treasurer

11/15/12 1354-1360

1 Notice of Non-Opposition to Legislature's Motion 
to Intervene

State of Nevada/Dept Tax/ 
Treasurer

08/06/12 59-61

2 Opposition to Motion to Dismiss and Motion for 
Continuance Pursuant to NRCP 56(F)

City of Fernley 08/20/12 331-441

3 Opposition to Motion to Dismiss and Motion for 
Continuance Pursuant to NRCP 56(F) (Cont.)

City of Fernley 08/20/12 442-625

2 Opposition to Motion to Nevada Legislature's 
Motion to Intervene

City of Fernley 08/20/12 324-330

13 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss

City of Fernley 07/11/14 2354-2445

14 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2446-2665

15 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2666-2819

16 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2820-2851

17 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2852-2899

4 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss

City of Fernley 09/28/12 662-881

5 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss (Cont.)

City of Fernley 09/28/12 882-1101

6 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss (Cont.)

City of Fernley 09/28/12 1102-1316

17 Opposition to Nevada Legislature's Joinder in 
Nevada Department of Taxation and Nevada 
Treasurer's Renewal of Motion to Dismiss

City of Fernley 07/11/14 2900-2941

20 Opposition to Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order

Nevada Legislature 07/11/14 3586-3582
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12 Opposition to Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order and Countermotion for Order 
Dismissing Nevada Department of Taxation

State of Nevada/Dept Tax/ 
Treasurer

07/11/14 2049-2052

17 Opposition to Plaintiff's Motion for Summary 
Judgment

Nevada Legislature 07/11/14 2942-3071

18 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3072-3292

19 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3292-3512

20 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3515-3567

7 Order (Converting Motion to Dismiss to Motion 
for Summary Judgment, Setting Briefing 
Schedule and Dismissing Treasurer)

First Judicial District Court 06/06/14 1451-1457

22 Order and Judgment First Judicial District Court 10/06/14 3948-4000

7 Order Denying City of Fernley's Motion for 
Reconsideration of Order Dated November 13, 
2012

First Judicial District Court 12/17/12 1361-1363

7 Order Granting A Continuance to Complete 
Discovery

First Judicial District Court 10/15/12 1341-1343

7 Order Granting in Part and Denying in Part 
Petition for Writ of Mandamus

Nevada Supreme Court 01/25/13 1373-1377

23 Order Granting Nevada Department of 
Taxation's Motion for Costs

First Judicial District Court 10/15/14 4190-4194

3 Order Granting Nevada Legislature's Motion to 
Intervene

First Judicial District Court 08/30/12 648-650

7 Order on Defendant's Motion for Extensions of 
Time to File Answer

First Judicial District Court 11/13/12 1351-1353

7 Order Pursuant to Writ of Mandamus First Judicial District Court 02/22/13 1390-1392

21 Order Vacating Trial First Judicial District Court 09/03/14 3773-3775

23 Plaintiff's Motion to Strike, or Alternatively, 
Motion to Retax Costs

City of Fernley 10/14/14 4178-4189

21 Plaintiff's Objections to Nevada Legislature's 
Proposed Order and Request to Submit 
Proposed Order and Judgment

City of Fernley 10/02/14 3846-3862

7 Pretrial Order First Judicial District Court 10/10/13 1393-1399

7 Reply Concerning Joinder in Nevada Department 
of Taxation and Nevada Treasurer's Renewal of 
Motion to Dismiss

Nevada Legislature 05/27/14 1438-1450

7 Reply in Support of Joinder in Motion to Dismiss Nevada Legislature 10/08/12 1317-1340

3 Reply in Support of Motion to Intervene Nevada Legislature 08/24/12 626-635

21 Reply in Support of Plaintiff’s Motion for Partial 
Reconsideration and Rehearing of the Court’s 
June 6, 2014 Order as to Defendant Nevada 
Legislature

City of Fernley 07/25/14 3709-3746
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20 Reply in Support of Plaintiff’s Motion for 
Summary Judgment Against Defendants Nevada 
Department of Taxation and Nevada Treasurer

City of Fernley 07/25/14 3674-3708

20 Reply in Support of Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order as to Defendant's Nevada 
Department of Taxation and Nevada Treasurer; 
Plaintiff's Opposition to Countermotion for Order 
Dismissing Nevada Department of Taxation

City of Fernley 07/25/14 3641-3673

20 Reply in Support of Plaintiff's Motion for 
Summary Judgment Against Defendant Nevada 
Legislature

City of Fernley 07/25/14 3606-3640

21 Reply to Opposition to Countermotion for Order 
Dismissing Nevada Department of Taxation

State of Nevada/Dept 
Taxation

08/01/14 3769-3772

3 Reply to Opposition to Motion to Dismiss State of Nevada/Dept Tax/ 
Treasurer

08/27/12 636-647

20 Reply to Plaintiff's Opposition to Nevada 
Department of Taxation and Nevada Treasurer's 
Renewal of Motion to Dismiss

State of Nevada/Dept 
Taxation

07/25/14 3583-3605

7 Response to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 

City of Fernley 05/16/14 1424-1432

7 Second Stipulation and Order Regarding Change 
of Briefing Schedule

Parties/First Judicial 
District Court

03/17/14 1406-1409

7 Stipulation and Order for an Extension of Time to 
File Responses to Discovery Requests; Extend 
Certain Discovery Deadlines and Extend Time to 
File Dispositive Motions

Parties/First Judicial 
District Court

04/11/14 1410-1413

7 Stipulation and Order Regarding Change of 
Briefing Schedule and Plaintiff's Response to 
Defendant's Motion to Strike Plaintiff's Jury 
Demand

Parties/First Judicial 
District Court

02/19/14 1403-1405

12 Stipulation and Order Regarding Change of 
Briefing Schedule and Setting Hearing for Oral 
Argument

Parties/First Judicial 
District Court

06/25/14 2046-2048

7 Stipulation and Order Regarding Defendant's 
Motion to Strike Plaintiff's Jury Demand

Parties/First Judicial 
District Court

10/23/13 1400-1402

3 Stipulation and Order Regarding Joinder to 
Motion to Dismiss

Parties/First Judicial 
District Court

09/18/12 658-661

23 Transcript of Hearing Court Reporter 01/07/15 4213-4267
7 Writ of Mandamus Nevada Supreme Court 01/25/13 1371-1372
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AIL( 

Brownstein I Hyatt 
Farber I Schreck 

November 1, 2011 

VIA EMAIL AND LI.S. MAIL 

William Chisel 
Director 
Department of Taxation 
15:50 College Parkway. #115. 
Carson City, Nevada 89706- 

RE: 	City of Fernley 

Door Director Chisel: 

Joshua J. Hicks 
Attorney attaw 
775.622,9451 tel 
775.622.9554 fax 
jhicks@bhfs..com 

Thank you very much for Your time last week to discuss Fernley's concerns regarding the, distribution of 

Consolidated Tax (C-Tae). We appreciate the opportunity to speak with you and your staff and to . 

provide you with information regarding rernleyrs position.. As discussed during the meeting, we have 

several questions for the Department. 

As you are aware, the C-Tax system was set up in 1997 as a way to provide an equitable distribution of 

siX different tag streams to Nevada's counties ;  municipalities )  and various other local government 

jurisdictions.. At that time the C-Tax was implemented, Fernley was a township. Fernley ingorporated 

in 2,001, and to data is the only entity that has incorporated after the C-Tax systern was, enacted in its 

current form. Despite significant growth in population .and.assessed valuation .  in Fernley, the C-Tax 

distribution to. Fernley remains significantly less than in ether comparably sized jurisdigtions reCeiving 

C-Tax. In fact, Fernley receiVes by fer the Smallest amount of C-Tax-on a per capita basis as: compared. 

to any other jurisdiction receiving C-Tax. For all practical purposes, Fernley receives the same level of 

C-Tax as a oity in 2011, despite being the sixth largest city in Revada, as it did as. a township in 1.997. 

With that context in mind, Fernley is exploring various ways to amend and im.provelts 	redeipts in 

order to achieve some level of equity and parity with other Nevada jurisdictions receiving C -Tag. As 

part of that process, we would appreciate it if the Department woUld.provide an answer in writing. to the 

following questions. (References below to Tier 1, Tier 2 Base and Tier 2 EXcesS refer to the same 

terms as used In the. Department's power point presentation "Consolidated Tax Distribution or Can 

Anyone Explain the CTX" dated 1121/11). 

First, does the. Department have any discretion to amend the Tier 1 C-Tax distribiltion fo Lyon County? 

If so, what is the process for such an amendment? 

Second, does the Department have any discretion to amend the Tier 2 Base C-Tax distribution to 

Fernley? If so, what is the process for such an amendment? 

Third, does the Department have any discretion to amend the Tier 2 Excess C-Tax distribution to 

Fernley? If so, what is the process forsuch an amendment? 

As part of these questions, is Fernley eligible to receive an adjustment pursuant to the provisions of 

NRS 360.740, as a municipality created after July 1, 1998? 
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William Chisel 
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We have been told verbally that there is no ability for the Department to make any of the above 
adjustments, but would appreciate a confirmation of that understanding in writing. 

Finally, we discussed our opinion that Fernley is a net exporter of C-Tax as Fernley contains Over la d  
of the population in Lyon County es well as over 113rd  of the assessed valuation of Lyon County. In 
order to confirm that understanding, we request that the Department provide us with totals of the taxes 
oomprising the C-Tai thetWere collected from Fernley. We would like this information for as far back 
as the Department has records, and would prefer it on a monthly baSia. It should be noted that all of 
Fernley is within one area code (8940,8), which will hopefully implify .the ability to provide this 
incantation. To be clear, we are not requesting and do not went any taxpayer identifying' information 
but are only, seeking totals of the six taxes comprising the C-Tax that were collected from inside Fernley 
city limits. 

Again, we thank you for your Consideration of thee questions and requests. 

Sincerely 

c: 	Hon. Leroy Goodman, Mayor of Fernley 
Brandi Jensen, Fernley City Attorney 
Chris Nielsen, Deputy Director 
Brodi Leiser, Deputy Director 
Terry Rubald, Chief, Di/ Of Assessment Standards 
Torn Gransbery, Budget Analyst 3 
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BRIAN SANDOVAL 
Governor 

ROBERT R BARENGO 
Chair, Nevada Tax Commission 

WILLIAM CHISEL 
Executive Director 

STATE OF NEVADA 
DEPARTMENT OF TAXATION 

Web Site: http://tax.state.nv.us  
1550 College Parkway, Suite 115 
Carson City, Nevada 89706-7937 

Phone: (775) 684-2000 Fax: (775) 684-2020 

LAS VEGAS OFFICE 
Grant Sawyer Office Building, Suite1300 

655 E. Washington Avenue 
Las Vegas, Nevada 89101 

Phone: (702) 486-2300 Fax: (702) 486-2373 

RENO OFFICE 
4600 Kletzke Lane 

Building L, Suite 235 
Reno, Nevada 89502 

Phone: (775) 687-9999 .  
Fax: (775) 688-1303 

HENDERSON OFFICE 
2550 Paseo Verde Parkway, Suite 180 

Henderson, Nevada 89074 
Phone: (702) 486-2300 

Fax: (702) 486-3377 

December 20, 2011 

Mr. Joshua J. Hicks 
Attorney at Law 
Brownstein Hyatt Farber Schreck, LLP 
9210 Prototype Drive, Suite 250 
Reno, Nevada 89521-8982 

Dear Mr. Hicks: 

You have requested an advisory opinion from this office regarding the distribution of 
Consolidated Tax ("C-Tax") to the City of Fernley. As you have indicated, the C-Tax system 
was set up in 1997 to provide an equitable distribution of six different tax streams to Nevada's 
local governments, enterprise districts and special districts. - The City of Fernley was a 
township at the time the C-Tax was implemented and was incorporated as a City in 2001. 
Your questions relate to the Department's role in determining the appropriate distribution of 
C-Tax and are as follows: 

Question One: Does the Department have any discretion to amend the Tier 1 C-Tax 
distribution to Lyon County? If so; what is the process for such an amendment? 

No, the Department does not have any discretion to amend the Tier I C-Tax distribution 
to Lyon County. The basis for the distribution of each of the six tax types to counties is set by 
statute as follows: 

1. Cigarette Tax. NRS 370.260, distributed to counties by population. 
2. Liquor Tax. NRS 369.173, distributed to counties by population. 
3. Government Services Tax. NRS 482.181, distributed to county of origin. 
4. Real Property Transfer Tax. NRS 375.070, distributed by the county of origin. 
5. Basic City County Relief Tax. NRS 377.055, distributed to county of origin. 
6. Supplemental City County Relief Tax. NRS 377.057, distributed according to statutory 

formula. 

The distribution of each Tier 1 C-Tax is set by statute. The Depal 	ti ii u 	i LII 

any power to amend or change the formulas set in statute for the distribution of Tier 1 C-Tax to 
Lyon County. 
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Question Two: Does the Department have any discretion to amend the Tier 2 Base C-Tax 
distribution to Fernley? If so, what is the process for such an amendment? 

No, the Department does not have any discretion to amend the Tier 2 Base C-Tax 
distribution to Fernley. The distribution of Tier 2 Base C-Tax is set by statute in 
NRS 360.680(2). It states in pertinent part: 

Except as otherwise provided in NRS 360.690 and 360.730, the 
Executive Director, after subtracting the amount allocated to each 
enterprise district pursuant to subsection 1, shall allocate to each 
local government or special district which is eligible for allocation 
from the Account pursuant to NRS 360.670 an amount from the 
Account that is equal to the amount allocated to the local 
government or special district for the preceding fiscal year, minus 
any excess amount allocated pursuant to subsection 4, 5, 8, 7 of 
NRS 360.690 multiplied by 1 plus the percentage change in the 
Consumer Price Index (All Items) for the year ending on December 
31 immediately preceding the year in which the allocation is made. 

If a local government assumes functions of another local government or district, there is 
a means in NRS 354.598747 for adjusting the base amounts received. The Department 
follows the formula presented in NRS 354.598747(1)(a)(1) and (2). Unless the City of Fernley 
assumes the functions of another local government or district, the Executive Director is 
required, to distribute the Tier 2 Base C-Tax pursuant to the formula in NRS 360.680(2). The 
Department does not have the power to amend or change the distribution of the Tier 2 Base 
C-Tax to Fernley. 

Question Three: Does the Department have any discretion to amend the Tier 2 Excess C-Tax 
distribution to Fernley? If so, what is the process for such an amendment? 

No, the Department does not have any discretion to amend the Tier 2 Excess C-Tax 
distribution to Fernley. The provisions for distribution of the Tier 2 Excess C-Tax are found in 
NRS 360.690(4) through (9). These sections provides the formula to be used by the Executive 
Director if, after distribution of the Tier 2 Base C-Tax, there are funds remaining in the account 
for further distribution. 

Question Four: Is Fernley eligible to receive an adjustment pursuant to the provisions of 
NRS 360.740, as a municipality created after July 1, 1998? 

NRS 360.740 authorizes a newly created local government to receive an additional 
'allocation of Tier 2 Base C-Tax. At the time the City of Fernley was created in 2001, it had the  
option of taking on police protection and two additional services (fire protection; construction, 
maintenance and repair of roads; or parks and recreation). At the time of its creation, Fernley 
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WC: 

William Chi 
Executive Director 

Mr. Joshua J. Hicks 
Page 3 

had the option of taking on these services and receiving an additional allocation. Femley did 
not opt to assume police protection. At this time, if Fernley assumes additional services it may 
be eligible for an adjustment of its C-Tax distribution pursuant to NRS 354.596747. In 
accordance with NAC 360.200 (2), this opinion may be appealed to the Nevada Tax 
Commission. 
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Yerington, Nevada 
March 3,2011 

The Honorable Board of Lyon County Commissioners met this day in regular session with the 
following present. Chairman Joe Mortensen, Vice-chair Chuck Roberts, Commissioners Virgil 
Arellano, Vida Keller and Ray Fierro. Also present: County Manager Jeff Page, Chief Deputy 
District Attorney Mark Krueger, Clerk-Treasurer Nikki Bryan and Deputy Clerk Joanne 
Sarkisian. 

1. 	Review and adoption of agenda 

Comm. Fierro made a motion to approve the agenda as presented. Comm. Keller seconded and 
the motion passed unanimously 5-0. 

ITEM #22 WAS HEARD AT THIS TIME. 

9:30 A.M. — Time Specific  — Jail Project - Discussion and possible action on project update, 
tasks completed to date, and financial update (action will be taken) 

County Manager Jeff Page presented this item. He stated that CRA and Sletten Construction met 
last week with consultants, Comm. Roberts and Comm. Keller to finalize the plans. Up to 5 sub 
contractors will be pre-qualified for each portion of the contract. Those pre-qualified will be 
given bid packets and those bids will be opened and all bid amounts will be posted publicly. 

Comm. Roberts commented that he would like to- see the cost of the jail portion be broken out of 
the total cost of the project. 

George Lemaitre of Yerington is concerned with the budget issues in the county. He does not 
feel that the project as it is will address all of the needs and concerns of the courts. He proposed 
tabling the jail project and reevaluating the scope. 

There was discussion on the 'A cent tax and the ability to pay off the bond with this revenue. 

Sheriff Allen Veil commented that it would not be beneficial to pause the project at this time. 
The same questions have been answered over and over during the past 15 years. The issues of the 
jail project are not going to go away. 

Silver Springs resident Ron Bell commented that he has no issue with the project. He believes 
the real issue is public perception on how the project came about. 

Comm. Roberts commented that he has offered to go over the entire history of the project with 
anyone that would like the information. To this point no one has accepted his offer. 

10:00 A.M. — Time Specific  — Presentation by Mr. Rob Hooper, Northern Nevada 
Development Authority, on activities and upcoming events 

Northern Nevada Development Authority Executive Director . Rob Hooper presented a power 
point presentation on the vision, purpose, strategies and philosophy of NNDA. 

He then discussed many of the contacts he has had from businesses wishing to relocate to 
northern Nevada. 

11:00 A.M. — Time Specific  - Discussion and presentation of Rural Economic Development 
Fund Community Development Block Grant Application — (no action will be taken) 

CDBG Liaison Maureen Williss stated that this is for upcoming funding and is a continuation of 
the grant approved in January of 2011. 

Comm. Mortensen asked. for and received no public comment. 

ITEM #21 WAS BEARD AT THIS TIME. 

ITEM #19 WAS HEARD AT THIS TIME. 

2. Elected Official's report 
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Sheriff Allen Veil mentioned that the narcotics task force has been busy with arrests of persons 
in possession of narcotics. He also mentioned that the sex offender task force has been diligent 
with keeping track of offenders. Sheriff Veil stated that there is only 6 months left on the grant 
for this task force. 

3. 	Appointed Officials comments 

Comptroller Josh Foli stated that the Western Nevada HOME Consortium had loaned CAM 1.2 
million dollars on property in Carson City. The HOME Consortium received the property back 
through foreclosure. The property has a current value of approximately $600,000 and HOME 
Consortium has been working with developers on building low income housing at this site. It is 
possible that in the future the loan amount will need to be refunded to HUD. 

He stated that the contract does not stipulate how the liability will be distributed between the 11 
entities in the HOME program. 

Mr. Foli then commented that the sales tax figures for December 2010 were up 19.2 percent over 
the same period in 2009. 

Human Services Director Edrie LaVoie updated the Board on the community health program. 
She continues to meet with the state and Carson City on the purchasing of services. Ms. LaVoie 
pointed out that if the governor's plan goes through with regards to medicaid match it will cost 
Lyon County 1 million dollars over the next biennium. 

Ms. LaVoie then commented that the newly created human services advisory board is compiling 
a community assessment. She will report the findings at a later date. 

Human Resources Director Steve Englert informed the Board that the renewal rates for medical 
insurance have been increased by 13 percent. 

Utilities Director Mike Workman sent a letter to Senator Reid's office regarding a grant request 
for Avatar, the digester project at the Rolling A. 

Planning Director Rob Loveberg informed the Board that he applied for additional funds for the 
Ramsey Weeks flood control study. This will allow the entire scope of the project to be 
completed. He is also applying for an equipment grant to be used in the emergency management 
department. 

4. Advisory ' Board reports 

There were no advisory board reports. 

5. County Manager report 

County Manager Jeff Page informed the Board that he testified at the legislature regarding AB47. 
He also reported that he met with the management of the Silver Springs airport to discuss their 
master plan. 

Mr. Page will be meeting with the 3 district court judges and WYNRC's operating committee on 
March 8, 2011. The topic will be budget reductions and the cost of services. 

The new director of South Lyon Medical Center will be at the next meeting to introduce himself 
to the Board. There were discussions on reducing the cost of medical services to the County. 

6. Commissioner comments 

Comm. Fierro commented that he received some calls regarding the reduction of funding for the 
Cow Bus. He would like to try and find another entity to take this program over. 	 
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Comm. Fierro would like to allow the public to be able to post pictures on facebook that depict 
Lyon County. He is also concerned with the Waste Management hours of operation. Another 
concern is the direction of flags on County vehicles. 

7. 	Public participation 

There was no public participation. 

**CONSENT AGENDA** 

8. 	Approval of changes on Assessor's tax role due to corrections in assessments and 
review of tax roll changes 

9. 	Review and possible approval of business license applications: 
a. Roach, Nathan B.; Johnson, Judith; Gradex Construction Company; 800 Bennie Ln. 

Reno, NV; Grading & Excavation Contractor 
b. Hook, Robert L.; Hook, Donna M.; Hook, Travis J.; Hook and Sons Electric, Inc.; 1665 

Belarra St., Minden, NV; Electrical Contractor 
c. Kelley, Katie; Katie Kelley; 230 Dayton Valley Rd. Dayton, NV; Personal Trainer at 

River Vista Fitness 
d. Lockwood, Andrew L.; Lockwood Handyman Service; 13 Bluestone Ave. Yerington, 

NV; Handyman 
e. Jacobs, Scott C.; Jacobs, Shirlee; Mark Twain Mini Storage LLC; 4962 E. Hwy 50 

Dayton, NV; Self Storage Units 
f. Grebitus, William; Mnunnun Yogurt; 1610 Robb Dr. #D-2; Reno, NV; Frozen Yogurt 

Truck 
g. Dias, Janice R.; Pine Nut Quilting; 380 Day Ln. Wellington, NV; Machine Quilting 
h. Anderson, Gerry C.; Kluck, Gary; Quality First Home Improvement, Inc; 6545 Sunrise 

Blvd. #202, Citrus Heights, CA; Residential & Small Commercial Contractor 
i. Allison, Robert; R.A. Solutions; 859 Klien St., Dayton, NV; Online Sales 
j. Stevens, Kimberly Ann; Stevens Day Care; 3300 3 rd  St., Silver Springs, NV; Daycare for 

3 Children 

10. 	Acceptance of Welfare Set Aside grant award to provide homeless prevention 
services to Lyon County 

11. Acceptance of Notice of Grant Award (NGA) from Aging and Disability Services 
Division (ADSD) for Nutrition Services Incentive Program (NSIP), Grant 11-001-57- 
NX-11 

4 Accept resignation of Mr. Leonard Mitchell from the Central Lyon County Vector 
Control District Board and appoint Ms. Terry Anderson as a replacement (no term 
defined) 

13. Approve a request by the Utilities Director for the Board to approve the purchase of 
replacement grit augers at the Rolling A Wastewater Treatment Plant for a not to 
exceed amount of $50,000. 

14. Approve a contract with Sierra Nevada Community Land Trust to award them 
Community Housing Development Organization (CHDO) operating funds from the 
Western Nevada HOME Consortium (Lyon County as Lead Agency) n the amount 
of $5,000. This is completely funded from grants 

15. Review and accept travel claims 

Travel claims totaled $1,438.40 and registrations totaled $765.50. 

16. Review and accept County claims and financial report 

County claims totaled $3,038,664.92 and payroll totaled $1,031,953.72. 

Comm. Fierro made a motion to approve the consent agenda as presented. Comm. Keller 

Book BD 
189 

Yerington, Nevada 
March 3,2011 

.Case No. 66851 
SEA 	621 



seconded and the motion passed unanimously 5-0. 

**END OF CONSENT AGENDA**  

RECESS TO CONVENE AS THE LIQUOR BOARD FOR LYON COUNTY 

17. 	Public participation 

There was no public participation. 

18. - Review and possible approval of temporary liquor license applications: 
a. Soroptimist International of Smith. Valley and Beta Sigma Phi; Wine, Chocolate & Art 

Affair Fundraiser; Smith Valley Community Hall; Temporary Liquor Permit for: April 9, 
2011 

b. Western Nevada Cattlewomen's Association; Annual Dinner/Dance Fundraiser; Smith 
Valley Community Hall; Temporary Liquor Permit for: March 26, 2011 

Comm. Fierro made a.motion to approve item #18a and item#18b as presented. Comm. Keller 
seconded and the motion passed unanimously 5-0 (Sheriff Veil was absent). 

ADJOURN TO RECONVENE AS THE LYON COUNTY BOARD OF 
COMMISSIONERS 

PUBLIC 'HEARING ON PLANNING ITEM 

19. FERRARA, JAMES L., JR.  — ZONE CHANGE — Request to change the zone from 
RR-5 (Rural Residential-20 acre minimum) to RR-4 (Rural Residential-10 acre 
minimum) on approximately 21.89 total acres; located at 298 Artesia Road, Smith 
Valley (APN 10-081-21) PLZ-10-0037 

Planning Director Rob Loveberg presented this item. He stated that the adjacent parcels in the 
area are currently zoned 10 acres. He also mentioned that staff and the planning commission are 
in favor of this request. 

Based on the following findings: 
A. the proposed zoning is in substantial compliance with the adopted Master Plan land use 

map; 
B. the proposed zoning is in substantial compliance with and promotes the Master Plan goals, 

objectives and actions; 
C. the proposed zoning promotes development that is commensurate with the character and 

current use of the surrounding residential land and will not have detrimental impacts to 
other properties in the vicinity; 

D. the proposed zone change promotes the desired pattern for the orderly physical growth of 
the County and maintains compact development patterns; and 

E. the proposed zone change will not negatively impact existing or planned public services or 
facilities and will not adversely impact the public health, safety and welfare. 

Comm. Arellano made a motion to approve as presented. Comm. Fierro seconded and the motion 
passed unanimously 5-0. 

**END OF PLANNING APPLICATION  ** 

	

20. 	Discussion and possible action to approve a waiver to Lyon County Code Title 10, 
Chapter 9, to allow a mobile home more than 15 years old be issued a permit (power 
has been off more than 6 months), located at 2570 Toiyabe, Silver Springs, NV 89429 
(APN 18-212-11) 

THIS ITEM WAS REMOVED FROM THE AGENDA 

	

21. 	Discussion and possible action on request from Waste Management to have an 
extension on building the transfer station in Silver Springs (current franchise 
agreement states that it will be built by April 1, 2011) 

Yerington, Nevada 
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Comm. Keller disclosed that she has been working with Waste Management as a real estate 
broker. 

Bill Carr, Waste Management District Manager, stated that the largest delay on the Silver Springs 
project has been the inability to locate suitable property in the area. He then stated that they have 
located property and are currently in the process of purchasing the property. Mr. Carr stated that 
the engineering team is in place and the design has been submitted. He feels that once the property 
is secured the project will move forward very quicldy. 

Waste Management is willing to move forward with a spring clean up in the Silver Springs area. 
They will select a central location, provide containers and collect material for the residents at no 
cost. 

Comm. Roberts asked how much time will be needed. Mr. Carr has requested 90 days from the 
close of sale on the property. He hopes to have the entire process completed within 6 months. 

Deputy District Attorney Mark Krueger stated that if this item is agreeable it must come back in 
written form as an amendment to the current franchise agreement. 

It was the consensus of the Board to continue this item until the next regular meeting. 

	

22. 	Discussion and possible action on an inter-local agreement between Lyon County and 
the City of Fernley relative to the reapportionment of the Consolidated Tax received 
by the County for distribution to the City of Fernley 

City of Fernley Mayor LeRoy Goodman presented this item. He stated that the city is asking for a 
consolidated tax agreement similar to the agreement with the City of Yerington. If the same 
formula is used the City of Fernley should receive approximately 1.3 million dollars annually in 
consolidated tax. 

Comptroller Josh Foli addressed the Board and gave the history of the agreement with the city of 
Yerington. He stated that the City gave up gaming revenues and a portion of ad valorum tax rate 
in order to receive a portion of the consolidated tax. 

, 
Mayor Goodman stated that the requested funding will be used for road projects. He then gave a 
history of the road tax that went to the Town of Fernley prior to incorporation. 

• 
County Manager Jeff Page is concerned with the financial impact to the County. He also 
commented that the City of Yerington provides their own police protection and provide a portion 
of tax revenues toward fire protection services. 

Comm. Mortensen asked Mayor Goodman if they will be doing an amendment to AB47. Mayor 
Goodman stated that they have requested an amendment to drop section 3 of the assembly bill. 

Comm. Fierro believes that the Board should wait and see what the legislature does with AB47 
before making a decision on this item. 

Comm. Roberts commented that the current requests by the City of Fernley are for approximately 
3.8 million from AB47 and 1.3 million from Lyon County. In effect that would double the general 
fund of the City. 

Comm. Roberts made a motion to dismiss this agenda item without prejudice until a future date 
but not before the disposition of AB47. Comm. Fierro seconded and the motion passed 
unanimously 5-0. 

	

23. 	Discussion and possible action to approve expenditure from District Court budget for 
a security scanner 

County Manager Jeff Page presented this item. He stated that there is funding in the capital outlay 
budget for this item. 
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Comm. Roberts made a motion to approve as presented. Comm. Fierro seconded and the motion 
passed unanimously 5-0. 

24. 	Discussion and possible action to provide direction to staff regarding a request that 
Lyon County submit a Transportation System Project application to the Nevada 
Department of Transportation for the extension of USA Parkway to U.S. Highway 50 
in an effort to accelerate the Environmental Assessment and design process 

Vince Griffith of Reno Engineering presented this item. He submitted several hundred signatures 
from Lyon County residents in support of the USA Parkway. 

He also submitted a letter from NDOT Director Susan Martinovich. This letter states that NDOT 
will maintain the roadway once constructed. 

He is asking for the support of the Board to move forward with the application for funding this 
project. He also informed the Board that the assessment is underway through NDOT. He believes 
that a cooperative agreement could alleviate any fears regarding liability or maintenance of the 
road. . 

Comm. Arellano feels that if ARRA funds are going to be applied for there are existing roads in 
the County that could use that funding. He fully supports the project with no cost or liability to the 
County. 

Comm. Keller commented that according to her conversations with NDOT, Lyon County needs to 
wait and allow the state to continue with their process. If the County intervenes it could stall the 
process. 

Comptroller Josh Poll asked if the application is to the state or to the federal government. It was 
confirmed that the application is to the state for federal funding. 

Lyon County resident Charles Lawson stated that he received an e-mail from Senator Reid's 
office clearly stating to apply for the funding through NDOT. 

County Manager Jeff Page was under the assumption that this item was a request for a letter of 
support. 

Comm. Roberts believes that if there is funding available, there are other roads that have a greater 
need for funding. If this is the case a hearing should be held to determine a priority list for roads. 

It was confirmed that Tahoe Reno Industrial Park installed the existing roadway up to the county 
line. Mr. Griffith would like to see a letter of support for the project. 

County Manager Jeff Page suggested asking NDOT to attend a meeting in April and discuss this 
matter. 

Planning Director Rob Loveberg and Mr. Griffith stated reasons for not aligning USA Parkway 
with Ramsey Weeks Cutoff. 

The Board gave direction to draft a letter of thanks to Senator Reid and schedule a workshop on 
USA Parkway. 

25. 	Discussion and possible action regarding County Manager salary to remain at the 
level being received as of February, 2011 

County Manager Jeff Page presented this item. He stated that during the last salary discussions he 
was asked to bring this item back when the payments to the prior county manager were completed. 
Mr. Page then requested that his salary remain unchanged and be brought back during the 2012- 
2013 budget process. 

Comm. Fierro made a motion to keep the manager's salary at the current rate of $92,405.65 
through fiscal year 2011-2012. Comm. Roberts seconded and the motion passed unanimously 5-0. 
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26. Commissioner Comments 

There were no additional comments. 

27. Approve Minutes of February 17 th  and 18 th, 2011 

Comm. Arellano made a motion to approve the minutes as presented. Comm. Keller seconded 
and the motion passed unanimously 5-0. 

The meeting was adjourned. 

LYON COUNTY BOARD OF COMMISSIONERS • 

JOE MORTENSEN, Chairman 

ATTEST: 

NIKKI BRYAN, Lyon County Clerk/Treasurer 

Yerington, Nevada 
March 3, 2011 

Case No. 66851 
JA 	625 Book BD 

193 	. 



6LEEI 
$02:40.  2 PM 3 23 

1,4 
- 	

• :: 

61:tiK of.gTirc7 

1 BRENDA J. ERDOES, Legislative Counsel 
Nevada Bar No. 3644 .  

2 KEVlN C. POWERS, Chief Litigation Counsel 
Nevada Bar No. 6781 

3 J. DANLEL YU, Prineipal Deputy Legislative Counsel 
Nevada Bar No: 10806 

4 LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION 
401 S. Carson Street 

5 Carson City, NV 89701 
Tel: (775) 684-6830; Fax: (775) 684-6701 

6 kpowers@lcb.state.nv.us   
Dan.Yu@lcb.state.nv.us   

7 Attorneys for the Legislatui-e of the State of Nevada 

8 

9 	. IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
IN AND FOR CARSON CITY. 	 • 

10 

11 CITY OF FERNLEY, NEVADA, a 
Nevada municipal corporation,. • 

	

12 
	

Case No. 12 OC 00168 1B 
Plaintiff, 	 Dept. No. 1 

13 

.14 
STATE OF NEVADA ex rel. THE NEVADA , 

15 . DEPARTMENT OF TAXATION; THE 
HONORABLE KATE MARSHALL, in her 

16 - official capacity as TREASURER OF THE 
STATE OF NEVADA; and DOES 1-20, • 

	

17 	inclusive, 

	

.18 
	

Defendants. 

19 

	

• 20 
	

NEVADA LEGISLATURE'S REPLY 
IN SUPPORT OF MOTION TO INTERVENE 

21 

22 

23 

24 

Case No. 66851 
.JA , • 	626 



, • 

1 	 • REPLY IN SUPPORT OFNIOTION TO INTERVENk•  • 
, 

2 	• Proposed Intervenor-befeirdant, the Legislature of the State of Nevada (Legislature), by and 

3 through its counsel,. the Legal DiVision of the Legislative Counsel. Burearr - (LCB) under NRS 218F.720, 
• 

4 hereby files a Reply in Support of - the Legislature's Motion to Intervene•filed on August 3, 2012, This 

• 5 'Motion 	made under' FJDCR.15 and .  is based 'upon the attached Membrandum of Points and 

6 Authorities; all pleadings, doeuments and exhibits on *file in this case and any oral arguments the Court 

7 may allow. 
..• 

	

8 	 MEMORANDUM OF POINTS AND AUTHORITIES  

	

9 	I. The Legislature qualifies for intervention as of right under the plain language of 
NRCP 24(a)(1) and NRS 218F.720 because the statute confers an unconditional right to 

	

10 	intervene and the statutory requireinents for intervention have been met. 

	

11 	• .1n-,its OppositiOn, Plaintiff City of Femley - Wernley), argues 'that:NRS 218.720 does not confer an 

•• 12 "unconditional" right to interVene on the Legislature because the statute racitiires the Legislature, to file a 
.. 	. 

motion to intervene; 'aiong WIth an aCCOMPanying pleading setting forth the Legislature's arguments, . 	. 	 . 	 • • 
14 claims, objections or defenies, Weirder tb oblin a,  court order granting intervention. (Fernley's Opp'n 

• 15 • 42-3) According to .Fernley, -' if the Legislature's right to intervene was truly `Junconditiorial" under 

16 NRS 21.8F.720, the statute would. require only that the Legislature file a notice that it is intervening, and 

17 the Legislature would not have to obtain a court order granting intervention. (Fernley's .  Opp'n at 3.) 

	

18 	• Fernley's arguMants completely' ignore the plain language of. NI2CP • 24(a)(1) and' NRCP 24(c): 
. 	. 

19 Specifically, NRCP 24(a)(1) .states .that, "[u]pon timely application anyone shall ba permitted to 

.
20 intervene., in 'an action: (1) Wheri a *statute confers an unconditional right tO .  intervene." (Emphasis 

added) . Eased on the plain language'. Of NRCP 24(a)(1), a proposed intervenor that claims' an 
. 	• 

• unconditional right to intervene under sti.ttite must 'make :an "application" to the court. Under the civil • 

23 Irules ;  a person can make an aPplication to the court only by filing *a motion that states with particularity 

24 

. 	 • 

• 1 3  

21 

22 



the grounds for the motion and the relief or order sought. NRCP 7(b)(1). 1  Thus, in Order for a proposed 

2 intervenor to claim an unconditiohal right to intervene under a statute, the proposed intervenor must file 

a motion to intervene as required by NRCP 24(a)(1). 

In addition, NRCP 24(0) :mandates that the proposed intervenor's motion to. intervene must be 

accompanied by a pleading setting forth the claims, or defenses for which intervention is sought, and that 

.6 "Wile same procedure 'shall be followed when a statute gives a right to intervene." The rule states: 

7 	(c) ProCedure. A person desiring to interv.  etie shall serve .a motion to intervene upon 
the parties as provided in Rule 5. The Motion shall state, the grounds therefor and shall be 

8 

	

	accompanied by a pleading setting-forth the claim or defense for which. intervention is 
sought. . The same procedure shall be followed when a statute gives a right to intervene. 

9 
	 • 

10 NRCP 24(c) (emphasis added). • 

11 	Accordingly, when a proposed interyenor claims an unconditional right to intervene under a 

12 statute, there is no provision in the civil 'rules which would authorize the proposed intervenor to simply .  

13 file a notice that it is intervening Without obtaining a court order 'granting intervention. The only 

14 procedural avenue aVailable.to the'proposed intervenor under the civil rules is to make an application to 

15 the court by filing a motionto intervene along with an accompanying pleading. The filing of the motion 

. 16 and accompanying pleading are necessary proaedural steps because they give the court notice of the 

17 'proposed intervention and an opportunity to grant the intervention. 

18 	However, the fact that the propOsed intervenor must comply with the procedural steps in the civil 

19 rules in order to invoke the unconditional right to intervene under the statute does not transform the 

20 unconditional .right into a conditional right. The civil rules simply provide the means for exercising the 

21 unconditional right to intervene under the statute.' The civil rules cannot abridge, limit or modify that 

22 substantive statutory right: NRS 2.120(2) (providing that the civil Mles. "shall not. abridge, enlarge or 

1  NRCP 7(b)(1) states that "lajn application to the court for an order shall be by motion which, unless 
Made during a hearing or trial; shall be made in writing, shall state with particularity the grounds 
therefor, and shall set forth the relief or order sought". 
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modify any substantive right"); Zamora v. Price,  125 Nev. 388, 391-92 (2009) (same); Whitlock v. 

2 Salmon,  104 Nev. 24, 26 (1988) ("the statute confers' a substantive right . . . and this court will not 

attempt to abridge or.modify a subStantive right"); State V. Connery,  99 Nev. 342, 345 (1983) (same). 

4 	In.this case, NRS 218F.720 provides that when the Legislature elects to invoke its unc.onditional 

5 right to intervene under the statute, the Legislature must file a motion to intervene and an accompanying 

6 pleading in accordance with the rules applicable to the action or proceeding. NRS 218F.720(2). The 

7 fact that the Legislature rriust comply with the procedural 'steps in the civil rules in order to invoke its 

8 unconditional right to intervene under the statute does not transform its unconditional right into a 

9 conditional right. Rather, the scope Of the Legislature's unconditional right to intervene under 

10 NRS 218F.720 is governed - by the plain language of the statute. 

11 ' 	Under that plain language, the Legislature may elect to intervene in any action or proceeding when 

12 a party alleges .  that the Legislature, by its actions or failure' to act, has violated the Federal or State 

13 Constitution or when. a 'party contests or raises , as an issue that any law is invalid, unenforceable or 

14 unconstitutional. NRS 218F.720(2): The plain language further provides that: 

15 	the Legislature has an unconditional right.  and standing to intervene in the action or 
proceeding and to .present its arguments, claims, objections or defenses, in law or fact, 

16 

	

	. whether or not the Legislature's interests are adequately represented by existing parties and 
whether or not the State or any agency, officer or employee of the State is an existing party. 

17 

181 NRS 218F.720(3) (emphasis added); 

19 	When a statute, grants an unconditional right to intervene and, the statutory requirements for 

20.  intervention are met, "there is no room for the -  operation of a cdurt's discretion" and "the right to 

21 intervene is absolute and unconditional:" Bhd. of R.R. Trainmen v. Balt. & Ohio R.R.,  331 U.S. 519 

22 531 (1947): As explained by the Fifth Circuit: 

• 23 

24 
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Intervention .under Rule 24(a)(1) is "absolute and unconditional." See Bhd. of R.R.  
Trainmen v. Bait. & Ohio R.R.,  331 U.S. 519, 531. (1947). Rule 24(a)(1) "statutory 
intervenors" need not . show .  inadequacy a representation or that their interesth may be 
inapaired if not allowed to intervene. 

3 

Ruiz v. Estelle,  161 F.3d 814, 828 (5th Cir. 1998); see also United States v. Presidio Invs., Ltd.,  4 F.3d 

805, 808 n.1 (9th Cir. 1993). 

In this case, the Legislature clearly meets the statutory requirements for intervention under 

NRS 218F.720.. Fernley challenges the constitutionality of Nevada's consolidated tax system or C-Tax 

system codified in NRS 360.600-360.740. Fernley pleads federal constitutional claims and state 

constitutional • claims • and alleges that the C-Tax system, on its face and as applied, is invalid, 

unenforceable or unconstitutional. Because Fernley is alleging that the Legislature violated both the 

Federal and State Constitutions when it enacted the C-Tax system and because Fernley is also alleging 

that the C-Tax systern is .  invalid,. unenforceable or unconstitutional, the Legislature has an unconditional 

right to intervene in this action under .NRS 218F.720 to defend the constitutiOnality of the C-Tax system. 

Therefcire, the Legislatures Motion to Intervene Should be granted under the plain- language of 

NRCP 24(a)(1) and NRS 218F.720 because the statute confers an unconditional right io intervene and 

the statutory requirements for intervention have been met. 

II. The Legislature also qualifies for intervention as of right under NRCP 24(a)(2) because 
its interests are not adequately represented by the existing parties. 

18 

In its Opposition, Fernley argues that the Legislature does not qualify for intervention as of right 

under NRCP 24(a)(2) because its interests are adequately represented by the existing parties. (Fernley's 

Opp'n at 3-4.) In support of its argument, Fernley asserts that there is a presumption of adequate 

representation When the proposed intervenor has the same ultimate objective as existing parties. Id. 
• 

23 Fernley contend S that because the Legislature's ultimate objectiye in seeking intervention is to defend 

24 . the constitutionality of the C-Tax *system, the Legislature's interests are adequately represented by the 
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1 DePartment of Taxation and the State Treasurer who have the same ultiinate Objective to defend the 

constitutionality of the C-Tax System. Id.. 

	

3 	The Legislature does not dispute . that there is a prestimption .  of adequate representation when 

4 private. individuals or organizations request intervention to advance the same ultimate objective as 

5 public * officers or agencies defending the constitutionality of State statutes. See, e.g., Lundberg v.  

6 Koontz,.  82 Nev. 360, 362-63 (1.966); PEST Comm. v. Miller,  :6 .48 F.Supp.2d 1202, 1212-13 (D. Nev. 

7 2009)._ This presumptien, however, does not apply .here because the LegiSlature is a governmental 

8 entity, not a private individual or organization, and the Legislature has an independent "legal interest in 

9 defending the constitutionality of [its] laws" that s separate and distinct from the interests of the 

10 ' Department Of Taxation and the State Treasurer who are charged with administering the C-Tax system. 

11 See Ne. Ohio Coal. for Homeless v: Blackwell,  467 F.3d 999, -1007-08 (6th. Cir. 2006) (granting 

12 intervention .to the Ohio Legislature -where "the Secretary [of State's] primary interest is in ensuring .  the 

13 smooth administration of the election, while the State and Oeneral Assembly have an independent 

• • 14 interest in defending the validity of Ohio laws and ensuring that those laws are enforced."). 

	

15 	Furtherrhore, .courts typically consider three factors. when, determining whether existing parties 

16 adequately represent the interests -  of a proposed intervenor: (1) whether the interests of existing parties 

17 are such .that they will 'undoubtedly make all of the proposed. intervenor's arguments; (2) whether 

18 existing parties are capable and willing to make such arguments; and (3) whether the, proposed • 

2 19 intervenor would offer 'any necessary. elements to the proceeding that existing parties would neglect. 

20 PEST Comm.,  648. F.Supp.2d at .1212. Based on a comparison of the Motion to Dismiss filed by the 

21 existing State Defendants and She Joinder in Motion to Dismiss -filed by the Legislature, it is clear that 

. 22 the Legislature is making arguments that the existing: parties have not made and the* Legislature is 

23 offering necessary elements to the proceeding -that the existing parties may neglect. 

24 
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1 	In particular, the Legislature is nrialcing the following arguments that the existing parties have not 

made: (1) Fernley's claims for money damages are barred by sovereign immunity; .(2) Fernley's claims 

are time-barred by the statute of liinitations; (3) Fernley's claims are time-barred by the 'equitable 

4 doctrine of laches; (4) even if Fernley had standing to bring Fourteenth Amendment Claims against the 

5 state, Fernley's equal protection and due process claims fail to state a claim upon which relief can be 

6 granted as a matter of law; and (5) Fernley has, no standing to bring separation-of-powers claim's against 

7 the state. 

	

8 	Because these arguments have the pdtential 'to dispose of all of Fernley's claims and because the 

9 existing parties have not made these arguments, the Legislature's interests are not adequately 

10 • represented by the existing parties, and the Legislature has a right to present these arguments as an 

11 Intervenor-Defendant to protect its interests. Therefcire, the Legislature qualifies for intervention as of 

• • 12 right under NRCP 24(a)(2) because its interests are not adequately represented by the existing parties. 

	

13 	III. The Legislature also qualifies for permissive intervention under NRCP 24(b). 

	

14 	In its Opposition, Fernley argues that the Legislature should not be granted permissive 

15 intervention because the Legislature's intervention will unduly prejudice Fernley and delay the 

lb adjudication of this ease. (Fernley's' Opp'n at 5.) In support of its argument, Fernley asserts that it has 

• 17 limited financial resources, that it has been required to retain private .counsel, and that it would be "faced 

18 with further costs and additional drains on its already limited resources to address what appears to be 

19 duplicative arguments sought to be raised by the Legislature." Id. 

	

.20 	. *As a preliminary matter, it should be noted that Fernley was not required to retain private counsel. 

21 Pursuant to NRS 266,470, Fernley has a city attorney who iS authorized to represent Fernley in all legal 

22 matters, and Fernley was free to utilize-the city attOmey's 'office to represent it in this matter. 2  Fernley's 

.23 

2  NRS 266.470 provides: ‘  "The city attorney shall be the legal adviser of the city council and all officers 
of the city in all matters respecting the affairs of the City and shall perform such duties as may be 
required by the' city, council or prescribed by ordinance." 
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• 1 decision, to retain an4 incur the expenses of private counsel was a discretionary decision made by 

• 2 Fernley's city council pursuant to'NRS .266.475. 3  It is Fernley's discretionary decision. to 'retain private 

3 counsel, and not the Legislature's intervention., that will be the source of any drain on Fernley's limited 

4 financial resources.' 

• 5 	Furthermore, as discussed previously, the Legislature is not making duplicative arguments but is 

6 making arguments that the existing.parties have not made. By permitting the Legislature to intervene, 

7 the Court would be facilitating:a more comprehensive and thorough 'presentation of the . controlling law 

and a better understanding of the issues, and the Court would be ens-tiring that the views of the 

9 Legislature are 'fairly and *adequately represented and are not prejudiced by this case. .• 
• • 	 . 

10 	Finally, becauSe this case is still in its .  earliest stages, the Legislature's. intervention will not delay 

i the adjudication of this case. Fernley is nOt seeking expedited consideration of this case. To the. 

12 contrary, FemleY has asked. the Court to delay ruling on the State's Motion to Dismiss and grant •a 

13 continuance in this case to allow discovery to proceed. (Fernley's Opp'n to Mot. to Dismiss and Mot. 

14 for Continuance Pursuant to NRCP 56(f) at 5-7.) Because the existing parties have not conducted any 

15 discovery yet, the Legislature has acted with appropriate haste and diligence to intervene in order to 

. 16 protect its official interests, and the .  Legislature's participation will . not delay the proceedings or 

17 complicate the management. of. the case and will' not cause any prejudice to the existing .  parties. 

18 Therefore, even • assuming that the Legislature does not qualify for intervention as 	*right under 

19 il•NRCP 24(a)(1) and NRCP 24(a)(2), the Court should exercise its.discretion and allow the LegislatUre to 

20 intervene under the standards forpermissive intervention set fOrth in NRCP 24(b). 

21 -  

22 

3  NRS 266.475 provides: "The city council inay, in the exercise of its sound discretion, employ counsel 
to aid the city attorney whenever,.in its judgment, the public interests require such employment, and 
the expense thereof must be allowed and paid in the same manner as ott — 1-* - „ 
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1 	 • CONCLUSION  

	

2 	Based upoil the foregoing, the Legislature respectfully requests that the Court enter an order 

3 granting the Legislature's MotiOn to Intervene: 

	

4 	The undersigned hereby, affirm that this document does not contain "Personal information about 

5 any person" as defined in NRS 239B.030 and 603A.049. 

	

6 	DAlED: This  24th  day of August, 2012. 

	

7 	 Respectfully submitted, 

	

8 	 BRENDA J..EliDOES • 
Legislative Counsel 

9 

•10 • 

	 By: 
KEVIN C. POWERS 

	

11 
	

Chief Litigation Counsel 
, Nevada Bar No. 6781 
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kpowers@lth.state.nv.us   
J. DANIEL. YU  

	

13 	 . Principal Deputy Legislative Counsel 
,Nevada Bar No. 10806 
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LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION 

	

15 	 • 401 S: Carson Street 
Carson City, NV $9701 
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Tel: (775) 684-6830; Fax: (775) 684-6761 
• AttorneyS for the Legislature 
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1 	 CERTIFICATE OF SERVICE 

2 	I hereby certify that.I am an employee of the Nevada Legislative Counsel Bureau, Legal Division, 

3 and that on the  24th  day of August, 2012, I served a true and correct copy of the Legislature's Reply 

4 in Support of-Motion to 'Intervene, by depositing the same in the United States Mail, postage prepaid, 

5 and by electronic mail, directed to the following: 

6 JOSHUA J. HICKS 
CLARK V. VELLIS 

7 SEAN D. LY1TLE 
BROWNSTEIN HYATT FARBER SCHRECK, LLP 

8 50 W. Liberty St., Suite 1030 
Reno, NV 89501 

9 ihicks@bhfs.com  
cvellis@bhfs.com  

10 slyttle@bhfs.com  
Attorneys for Plaintiff 

11 .  City of Fernley, Nevada 

12 
BRANDI L. JENSEN 

13 Fernley City Attorney 
014FICE OF THE CITY ATTORNEY 

14 595 Silver Lace Blvd. 
Fernley, NV 89408 

15 Attorneys for Plaintiff 
City of Fernley, Nevada 

CATHERINE CORIEZ MASTO 
Attorney General 
GINA C. SESSION 
Chief Deputy Attorney General 
ANDREA NICHOLS 
Senior Deputy Attorney General 
01,1ICE OF THE ATTORNEY GENERAL 
5420 Kietzke Ln., Suite 202 
Reno, NV 89511 
anichols@az.nv.gov  
Attorneys for Defendants Nevada Department 
of Taxa'tion and Kate Marshall, State Treasurer 

An EmPloyee of the Legislative Counsel Bureau 
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Attorney General 
GINA C. SESSION 
Chief Deputy Attorney General 
Nevada Bar No. 5493 
100 N. Carson Street 
Carson City, Nevada 89701-4717 
(775) 684-1207 
gsession@ag.nv.gov  
ANDREA NICHOLS 
Senior Deputy Attorney General 
Nevada Bar No, 6436 
5420 Kietzke Lane, Suite 202 
Reno, Nevada 89511 
(775) 688-1818 
anichols@ag.nv.gov  

Attorneys for Defendants Nevada Department of Taxation 
and Kate Marshall, State Treasurer 

IN THE FIRST JUDICIAL DISTRICT COURT 

OF THE STATE OF NEVADA IN AND FOR CARSON CITY 

CITY OF FERNLEY, NEVADA, a Nevada ) Case No. 12-0C-00168 1B 
municipal corporation, 	 ) 

) Department No. I 
Plaintiff, 	 ) 

) 
v. 	 ) 

) 
STATE OF NEVADA, ex rel. THE NEVADA ) 
DEPARTMENT OF TAXATION; THE ) REPLY TO OPPOSITION TO 

	

HONORABLE KATE MARSHALL, in her ) 	 MOTION TO DISMISS 
official capacity as TREASURER OF THE ) 
STATE OF NEVADA; and DOES 1-20, 	) 
Inclusive, 	 ) 

) 
Defendants. 	) 

Defendants, State of Nevada, ex rel. its Department of Taxation and Kate Marshall, in 

her official capacity as Treasurer of the State of Nevada, by and through counsel, Catherine 

Cortez Masto, Attorney General of the State of Nevada, Gina C. Session, Chief Deputy 

Attorney General, and Andrea Nichols, Senior Deputy Attorney General, Reply to Plaintiff's 

Opposition to their Motion to Dismiss, and again request this Court enter an order dismissing 

this action. 
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1 	This Reply is made pursuant to Rule 12(b)(5) of the Nevada Rules of Civil Procedure 

2 (NRCP) and is based upon the following Memorandum of Points and Authorities, together 

3 with all other papers, pleadings and documents on file herein. 

4 	 MEMORANDUM OF POINTS AND AUTHORITIES  

5 I. 	FACTS 

6 	The relevant facts are set forth more fully in Defendants' Motion to Dismiss, filed 

7 August 3, 2012, and also in the Nevada Legislature's Joinder in Motion to Dismiss filed 

8 August 16, 2012. Briefly, the 1997 Session of the Nevada Legislature passed SB 254; the 

9 resulting legislation is referred to as the C-Tax system. In its Complaint, the City of Fernley 

10 alleges that it does not receive C-Tax distributions in an amount received by other cities with 

11 comparable populations, and raises challenges to the C-Tax system under the Constitutions 

12 of both the United States and the State of Nevada. In their Motion to Dismiss, Defendants, 

13 the Nevada Department of Taxation ("the Department") and the Nevada State Treasurer 

14 ("Treasurer"), argued that the Complaint fails to state a claim since the City of Fernley cannot 

15 prove any set of facts that would show the C-Tax system violates either the Nevada 

16 Constitution ("Nev. Const.") or the United States Constitution ("U.S. Const."). Further, the 

17 City of Fernley's C-Tax distribution could be recalculated if the City assumes the functions of 

18 another local government. 

19 	In its Opposition, the City of Fernley again argues that other cities of comparable size 

20 receive larger C-Tax distributions and the C-Tax system is not designed to make significant 

21 adjustments. Fernley asserts that it has sought relief from the Nevada Legislature. The City 

22 also continues to participate in the Legislative Commission's Subcommittee to Study 

23 Allocation of Money Distributed From the Local Government Tax Distribution Account. 

24 Conspicuously absent from the City of Fernley's Opposition is any comparison of the 

25 services the City of Fernley provides as compared to other municipalities of comparable size. 

26 

27 

28 

The City of Fernley's argument is essentially that it shou • receive ax distributions in 

amounts comparable to cities with similar populations without accounting for the services the 
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cities provide. This argument is analogous to a teenager who asks his parents for a larger 

allowance, but is unwilling to perform additional chores in order to earn it. 

II. 	ARGUMENT 

A. 	The Standard of Review 

The City of Fernley's Complaint should be dismissed pursuant to NRCP Rule 12(b)(5) 

which allows for dismissal for failure to state a claim upon which relief may be granted. 

The Department and Treasurer attached a chart as an exhibit to their Motion to 

Dismiss containing C-Tax distributions for Nevada cities and public safety costs for Nevada 

cities. These numbers are a matter of public record which the Court may take judicial notice 

of. 1  Further, the C-Tax distribution numbers contained in the chart are comparable to the 

figures alleged in both the City of Fernley's Complaint and its Opposition to Motion to 

Dismiss. 

The City of Fernley argues pursuant to NRCP 12(b) that if the Defendants' exhibit is 

not excluded by the Court, the Motion to Dismiss should be treated as a Motion for Summary 

Judgment. The City of Fernley then attaches six exhibits totaling two hundred sixty-nine 

pages, but asserts that discovery is necessary, "to develop the record in order to adequately 

rebut the facts alleged in the exhibit presented by the Defendants." Affidavit of Joshua J. 

Hicks, p. 2, II. 6-8. Exhibit "1" to Plaintiff's Opposition. The documents submitted by the City 

of Fernley tend to show that the C-Tax system is complicated, but the documents in no way 

demonstrate that the C-Tax system is unconstitutional. 

Summary judgment is appropriate when the evidence, "before the court 

demonstrate[s] that no genuine issue of material fact exists, and the moving party is entitled 

to judgment as a matter of law." Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026, 

1031 (2005) (citing to Celotex v. Catrett, 477 U.S. 317 (1986)). 

While the pleadings and other proof must be construed in a light 
most favorable to the nonmoving party, that party bears the 
burden to `do more than simply show that there is some 
metaphysical doubt' as to the operative facts in order to avoid 
summary judgment being entered in the moving party's favor. 

Case No. 66851 
1  See NRS 47.130 through 47.170. 	 638 
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1 	 The nonmoving party 'must by affidavit or otherwise, set forth 
specific facts demonstrating the existence of a genuine issue for 

	

2 	 trial or have summary judgment entered against him. The 
nonmoving party 'is not entitled to build a case on the gossamer 

	

3 	 threads of whimsy, speculation and conjecture.' 

4 Id. at 732 and 1031 (citations omitted). 

	

5 	The Court may choose not to consider the documents submitted by the parties and 

6 determine whether the City of Fernley has failed to state a claim. Alternatively, the Court 

7 may consider the parties' exhibits and determine whether there is an issue of material fact. 

8 The City of Fernley did not dispute the Department and Treasurer's argument that the C-Tax 

9 system enjoys the presumption of validity. The City of Fernley has the burden of proving a 

10 clear Constitutional violation. The Department and Treasurer respectfully submit that the 

11 City of Fernley cannot meet this burden under either standard. 

	

12 	B. PLAINTIFF HAS NO STANDING TO ASSERT VIOLATIONS OF THE 14 TH  

13 AMENDMENT TO THE UNITED STATES CONSTITUTION 

	

14 	 1. 	A Political Subdivision Has No Standing to Bring a Claim Against 

	

15 	the State. 

	

16 	In their Motion for Summary Judgment, Defendants argued that the City of Fernley 

17 has only those powers delegated to it by the State and "may not invoke the proscriptions of 

18 the Fourteenth Amendment in opposition to the will of its creator." Nevada v. County of 

19 Douglas, 90 Nev. 272, 279-280, 524 P.2d 1271, 1276 (Nev. 1974). Dismissal of Plaintiff's 

20 first and fifth claims for relief is therefore warranted. In its Opposition, the City of Fernley 

21 agrees but asks this Court to consider making a limited exception for an issue of "taxation 

22 and great public interest." 

	

23 	The cases relied upon by the City of Fernley are easily distinguishable from the 

24 instant action. In City of New York v. State of New Yak, 86 N.Y.2d 286, 655 N.E. 2d 649 

25 (1995), the Court recognized only three exceptions to the general rule barring local 

26 governmental challenges to State legislation. The Court in that case di not recognize an 

exception for "a matter of taxation that is of great public interest." Further, the Court 

(1;jasQ No. 66851 specifically held that the narrow proprietary interest exception did not ap y\  pecan ghe 

27 

28 
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City's claim was "merely to a greater portion of the general State funds which the Legislature 

chooses to appropriate for public education. . . Thus, the municipal plaintiffs have failed to 

bring their claims within any recognized exception to the general rule that municipalities lack 

capacity to sue the State and their action must be dismissed. "  Id. at 294-295 and 654. 

Rogers v. Brockette, 588 F.2d 1057 (5th Cir. 1979) concerned State administration of 

a federal program for school breakfasts and again contained no recognition of an exception 

for a matter of taxation or public interest. The Court allowed the matter to continue after 

finding that the school board was sufficiently independent of the state. Id. at 1065- 1066. 

Neither, Fulton Foundation v. Wisconsin Dept. of Taxation, 13 Wis.2d 1, 109 N.W.2d 

285 (1961); Sanchez v. City of Modesto, 145 Cal.App.4th 660 (Cal.Ct.App. 2006); 

Associated Hospital Service, Inc., v. City of Milwaukee, 13 Wis.2d 447, 109 N.W.2d 271 

(1961); nor Thompson v. South Carolina Commission on Alcohol and Drug Abuse, 267 S.C. 

463, 229 S.E.2d 718 (1976) are cases involving a claim brought by a City against a State. 

In these cases, cities were, however, allowed to challenge state laws as a means of 

asserting the rights of citizens. Particularly, in Fulton and Associated Hospital Service, Inc., 

the Cities were able to represent taxpayers in challenging tax exemptions. Relying on this 

line of cases, the City .  of Fernley claims that it should be able to challenge the C -Tax on 

behalf of its citizens. But the public interest exception is not applicable to this case because 

the individual citizens of the City of Fernley have no right to receive a specified C -Tax 

distribution the way a citizen would have the right to claim a particular tax exemption. The 

City of Fernley is not challenging a law that applies directly to the citizens of the City. Thus, 

the City of Fernley is not actually asserting the rights of citizens. The City of Fernley is 

asserting a claim on its own behalf to a greater portion of state funds. As in City of New 

York, supra, such a claim does not fit within any exception to the general rule that 

municipalities lack capacity to sue the State. , 

Since the City of Fernley has no standing to bring a claim against the State alleging 

violations of U.S. Const. amend. XIV, dismissal of Plaintiff 's first and fifth claims for relief is 
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1 	 2. 	The State is not a Person for Purposes of a Claim Based on the 

	

2 	United States Constitution. 

	

3 	In its Motion to Dismiss, the Department and Treasurer noted that the principles 

4 articulated in Madera v. SIIS, 114 Nev. 253, 956 P.2d 117 (1998) would also apply to the 

5 City of Fernley's alleged violations of the U.S. Const. In Opposition, the City of Fernley 

6 notes that the case addressed the sufficiency of civil rights claims brought pursuant to 42 

7 U.S.C. § 1983, but asserts this issue is not germane to this case. Plaintiff is mistaken. 

	

8 	Civil rights are rights guaranteed by the U.S. Const. 42 U.S.C. § 1983 allows an 

9 action against a person for the, "deprivation of any rights privileges or immunities secured by 

10 the Constitution. . ." In Will v. Michigan, 491 U.S. 58, 71 (1989), the Supreme Court found 

	

11 	"[N]either a State or its officials acting in their official capacities are "persons" under §1983." 

12 Therefore, no action alleging a violation of the U.S. Const. may be brought against a State or 

13 a State official acting in his or her official capacity. This principle was articulated by the 

14 Nevada Supreme Court in Madera, 114 Nev. at 121, 956 P.2d at 259. See also, N. Nev. 

15 Ass'n Injured Workers v. SIIS, 107 Nev. 108, 114-15, 807 P.2d 728, 732 (1991). 

16 Accordingly, the City of Fernley is precluded from bringing an action alleging a violation of 

17 the U.S. Const. against the State of Nevada's Department of Taxation and its Treasurer in 

18 her official capacity. 2  Dismissal of Plaintiff's first and fifth claims for relief on this basis is also 

19 warranted. 3  

	

20 	C. 	PLAINTIFF'S COMPLAINT FAILS TO STATE A CLAIM FOR VIOLATION OF 

21 THE SEPARATION OF POWERS CLAUSE OF THE NEVADA CONSTITUTION. 

	

22 	In their Motion to Dismiss, the Department of Taxation and Treasurer argued they are 

23 simply performing their duties to execute the law as required by the Nevada Constitution. 

24 There is no violation of the separation of powers clause and the City of Fernley's second 

25 claim for relief should therefore be dismissed. In Opposition, the City of Fernley argues that 

26 

	

27 	2 
 The Department and the Treasurer acknowledge that this does not apply to the City of Fernley's claim for 

prospective injunctive relief. 

28 Case No. 66851 
3  This argument is articulated more fully in the Legislature's Joinder in Motion to Dismiss, [Irk 10-11. 641 
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1 because the C-Tax revenues are appropriated by a complex mathematical formula, the 

2 legislature has somehow delegated its power to appropriate funds, or improperly delegated 

3 the power of the purse. 

4 	The problem with the City of Fernley's argument is that the legislature codified the 

5 formula for C-Tax distributions at NRS 360.680-360.690. These statutes do not provide the 

6 Department with any discretion concerning the amounts allocated to local governments. 

7 Further, as the City of Fernley notes, the Legislature has retained its ability to make 

8 adjustments to the formula. Thus, there has been no delegation of the power to appropriate 

9 funds. 

10 	In compliance with the Nevada Constitution, the Legislature enacted a statute and the 

11 executive branch is executing the statute. The City of Fernley has failed to state a claim or 

12 raise a genuine issue of material fact tending to show a violation of the Separation of Powers 

13 Clause of the Nevada Constitution. Accordingly, dismissal of Plaintiff's second claim for 

14 relief is warranted. 

15 	D. PLAINTIFF'S COMPLAINT FAILS TO STATE A CLAIM FOR VIOLATION OF 

16 ARTICLE 4 SECTION 20 OF THE NEVADA CONSTITUTION. 

17 	In its third claim for relief, the City of Fernley alleges that the C-Tax system operates 

18 as a local or special law in violation of Nev. Const. Art. 4. § 20. In their Motion to Dismiss, 

19 the Department and Treasurer noted that Fernley's argument fails to take into account that 

20 the City of Fernley could seek additional C-Tax distributions if the City agreed to assume 

21 additional governmental functions. The Department and the Treasurer then made two 

22 arguments. First, the C-Tax system does not violate Nev. Const. Art. 4. § 20's prohibition 

23 against local or special laws for the assessment and collection of taxes because the City of 

24 Fernley's Complaint concerns the disbursement or distribution of taxes rather than the 

25 assessment and collection of taxes. Second, the C-Tax system is not a special law either 

26 on its face or as applied to the City of Fernley. In Opposition, the i y o rem n ey argues a 

27 

28 

"these arguments are either based on facts that are not yet developed or are otherwise 

Case No. 66851 
JA 	642 

7 



insufficient at this stage of the proceedings to justify dismissal." The Department and the 

Treasurer respectfully submit that this argument is without merit. 

As the City of Fernley points out, the purpose of Nev. Const. Art. 4. § 20 was to 

restrain, "the practice of passing local and special laws for the benefit of individuals instead 

of enacting laws of a general nature for the benefit of the public welfare." Clean Water 

Coalition v. M Resort, 255 P.3d 247, 254 (Nev. 2011). Here, the C-Tax system could not 

possibly have been passed with the intent to burden the City of Fernley to the benefit of 

other municipalities because the C-Tax system was implemented in 1997, and the City of 

Fernley did not incorporate until 2001. 

The City of Fernley asserts that it does not receive C-Tax distributions in amount 

equal to other cities with populations of a similar size. Population is one factor considered in 

the calculation of C-Tax allocations to local governments. NRS 360.690(4)(a)(1)(I). It is not 

the only factor. The City of Fernley does not dispute that it could seek an adjustment 

pursuant to NRS 354.59674 if it assumes certain governmental functions. These factual 

assertions are made to show that there is a rational basis for the difference in C-Tax 

distributions to municipalities with comparable populations. Further, discovery into local 

government budgets is not necessary to determine whether they C-Tax system violates Nev. 

Const. Art. 4. § 20. 

With respect to the Department and Treasurer's argument that Nev. Const. Art. 4. § 

20 does not apply to the distribution of tax revenues, the City of Fernley notes that, 

"collection and distribution are inextricably intertwined." The Department and the Treasurer 

do not dispute that Plaintiff's Complaint concerns tax revenue comprised of six (6) taxes 

collected in Nevada, consolidated by the Department, and distributed by the Treasurer. The 

City of Fernley's Complaint does not, however, challenge the assessment and collection of 

these taxes. Rather, the City Fernley challenges the distributions made to counties, local 

governments and special districts. Since the City of Fernle 

distribution of taxes rather than the assessment and collection of taxes, Nev. Const. Art. IV, 

§ 20 is not implicated. Case No. 66851 
JA 	643 
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1 	Lastly, the Department and the Treasurer argued even if Plaintiff's Complaint 

2 concerned the assessment and collection of taxes, the legislation at issue is not a special or 

3 local law because it is applied to Fernley in the same manner as any other city incorporated 

4 after its passage. In its Opposition, the City of Fernley agrees, "[T]he C-Tax system on its 

5 face, appears to advance statewide objectives of providing collection and distribution of 

6 certain taxes to local governments." But the City argues, "the system heavily burdens the 

7 only municipality to incorporate since its implementation in 1997 by providing no avenues for 

8 meaningful adjustment." In fact, the City of Fernley acknowledges that it could seek an 

9 adjustment pursuant to NRS 354.596747. It has simply failed to do so. 

	

10 	The City of Fernley has the burden to demonstrate that the law is unconstitutional. 

11 Nev. Const. Art. IV, § 20 is not implicated since the City of Fernley's challenge concerns the 

12 distribution of taxes and not the assessment and collection of taxes. Even if Nev. Const. Art. 

13 IV, § 20 is applicable, there are simply no facts that would tend to show that the C-Tax is a 

14 special law with respect to the City of Fernley because the legislation is equally applicable to 

15 all local governments. Accordingly, dismissal of Plaintiff's third claim for relief is also 

16 warranted. 

	

17 	E. 	PLAINTIFF'S COMPLAINT FAILS TO STATE A CLAIM FOR VIOLATION OF 

18 , ARTICLE 4 SECTION 21 OF THE NEVADA CONSTITUTION. 

	

19 	In its fourth claim for relief, the City of Fernley claims the C-Tax system violates Nev. 

20 Const. Art. IV, § 21, which states, "[I]n all cases enumerated in the preceding section, and in 

21 all other cases where a general law can be made applicable, all laws shall be general and of 

22 uniform operation throughout the State." As set forth more fully above, and in Defendants' 

23 Motion to Dismiss, the C-Tax is not a special law with respect to the City of Fernley because 

24 the legislation is applied the same way to all local governments. 

	

25 	In its Opposition, the City of Fernley reiterates its argument that the C-Tax is a local or 

26 special law. The City of Fernley then takes issue with the Defendants assertion 

27 clear purpose of the C-Tax is to distribute State revenue to government entities that provide 

needed services. 	This statement is logically inferred from NRSCjapbT.G74845 nd 28 

9 



in which injunctive relief may be granted pursuant to NRS 33.0 

Opposition did not address these arguments. 

0. The City of Fernley's 

4 having the legislature make biennial appropriations after reviewing local government 

5 budgets. But the City of Fernley's argument fails to show how such legislation would better 

6 serve the interests of the people of the State. The City of Fernley's proposition is not for a 

7 general law, but rather for a law that would be more beneficial to the City of Fernley. 

8 	The City of Fernley has failed to meet its burden of demonstrating a clear 

9 Constitutional violation either by stating a claim upon which relief may be granted or by 

10 presenting a genuine issue of fact relevant to a determination of this action. As is set forth 

11 more fully in the Department and Treasurer's Motion to Dismiss, the clear purpose of the C- 

12 Tax is to distribute State revenue to government entities that provide needed services such 

13 as law enforcement and fire protection. Clearly, such legislation serves the best interests of 

14 the people of the State of Nevada. Accordingly, even if the C-Tax legislation is found to be 

15 special or local legislation, it must be upheld since a general law cannot be made applicable 

16 for purposes of Nev. Const. Art. IV, § 21. For these reasons, the City of Fernley's fourth 

17 claim for relief must also be dismissed. 

18 	F. 	PLAINTIFF IS NOT ENTITLED TO DECLARATORY NOR INJUNCTIVE 

19 RELIEF. 

20 	In its sixth and seventh claims for relief, the City of Fernley seeks declaratory and 

21 injunctive relief. In their Motion to Dismiss, the Department and the Treasurer had no 

22 objection to the Court making declarations concerning the construction and validity of 

23 Nevada's C-Tax system. The Department and the Treasurer argued, however, that any 

24 such declaration find that the C-Tax is not unconstitutional under either the United States or 

25 Nevada Constitutions. The Department and the Treasurer also argued that this is not a case 

26 

27 
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1 NRS 354.596747. It is also supported by the Legislative History of SB 254, which is on file 

2 herein as Exhibit 2 to the Nevada Legislature's Joinder in Motion to Dismiss. 

3 	The City of Fernley then proposes that a general law could be made applicable by 
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1 III. 	CONCLUSION 

2 	In light of the foregoing, Defendants, State of Nevada, ex rel. its Department of 

3 Taxation and Kate Marshall, in her official capacity as Treasurer of the State of Nevada, 

4 respectfully request that this Court enter its order dismissing Plaintiffs claims against them. 

5 	DATED this 27th day of August, 2012. 

CATHERINE CORTEZ MASTO 
Attorney General 

By: 
GINA—SESSION 
Chief Deputy Attorney General 
Nevada Bar No. 5493 
100 N. Carson Street 
Carson City, Nevada 89701-4717 
(775) 684-1207 

Attorneys for Defendants 
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1 	 CERTIFICATE OF SERVICE  

2 	I hereby certify that I am an employee of the Office of the Attorney General of the 

3 State of Nevada and that on this c;?1 Ziday  of August, 2012, I served a copy of the 

4 foregoing REPLY TO OPPOSITION TO MOTION TO DISMISS, by mailing a true copy, 

5 postage prepaid, to: 
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24 

Joshua Hicks, Esq. 
Clark Vellis, Esq. 
Sean Lyttle, Esq. 
Brownstein Hyatt Farber Schreck, LLP 
9210 Prototype Drive, Suite 250 
Reno, NV 89521 

Brandi Jensen, Fernley City Attorney 
Office of the City Attorney 
595 Silver Lace Blvd. 
Fernley, NV 89408 

Kevin Powers, Esq. 
Legislative Counsel Bureau 
401 S. Carson Street 
Carson City, NV 89701 

An Employee qi.tfie Office 
of the Attorney General 
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DEPUTY 

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
IN AND FOR CARSON CITY 

7 

8 CITY OF FERNLEY ;  NEVADA, a 
Nevada municipal corporation, 
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3 
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Case No. 12 OC 00168 1B 
Plaintiff, 	 Dept. No. 1 

10 
VS. 

11 
STATE OF NEVADA ex rel. THE NEVADA 

12 DEPARTMENT OF TAXATION; THE 
HONORABLE KATE MARSHALL, in her 

13 official capacity as TREASURER OF THE 
STATE OF NEVADA; and DOES 1-20, 

14 	inclusive, 

Defendants. 15 

16 

17 ORDER GRANTING NEVADA LEGISLATURE'S 
MOTION TO INTERVENE 

18 

This case involves a constitutional challenge by Plaintiff City of Fernley (Fernley) to Nevada's 

consolidated tax system or C-Tax system codified in NRS 360.600-360.740. Fernley pleads federal 

constitutional claims and state constitutional claims and alleges that the C-Tax system, on its face arid as 

applied, is invalid, unenforceable or unconstitutional. Fernley prays for money damages and declaratory 

and injunctive relief against the State of Nevada, the Department of Taxation, and the State Treasurer 

acting in her official capacity (collectively the State Defendants). 
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Submitted by: 
KEVIN C. POWERS 
Chief Litigation Counsel 
Nevada Bar No. 6781 
LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION 
401 S. Carson Street 
Carson City, NV 89701 
Tel: (775) 684-6830; Fax: (775) 684-6761 
kpowers@lcb.state.nv.us   
Attorneys for the Legislature 

The Legislature moves to intervene in this action under NRCP 24 and NRS 218F.720. The State 

Defendants filed a notice of non-opposition to the Legislature's motion. Fernley filed an opposition to 

the Legislature's motion, and the Legislature filed a reply. 

The Legislature asserts that it qualifies for intervention as of right under NRCP 24(a)(1) and 

NRS 218F.720 because the statute confers an unconditional right to intervene and the statutory 

requirements for intervention have been met. The Legislature also asserts that it qualifies for 

intervention as of right under NRCP 24(a)(2) because its interests are not adequately represented by the 

existing parties: Finally, the Legislature asserts that even if it does not qualify for intervention as of 

right under NRCP 24(a)(1) and NRCP 24(a)(2), the Court should exercise its discretion and allow the 

Legislature to intervene under the standards for permissive intervention set fOrth in NRCP 24(b). 

Having considered the arguments of the parties, the Court concludes that the Legislature qualifies 

for intervention as of right under NRCP 24(a)(1) and NRCP 24(a)(2), and even if the Legislature did not 

qualify for intervention as of right under those rules, the Court would grant the Legislature permissive 

intervention under NRCP 24(b). Therefore, good cause appearing, IT IS HEREBY ORDERED THAT 

the Legislature's Motion to Intervene is GRANTED. 

DATED: This 	9011,  day of 



16 

1 	 CERTIFICATE OF MAILING 

2 	I hereby certify that on the  5 0day of August, 2012, I placed a copy of the 

3 foregoing in the United States Mail, postage prepaid, addressed as follows: 

4 Joshua Hicks, Esq. 
Clark Vellis, Esq. 

5 Sean Lyttle 
Brownstein Hyatt Farber Schreck, LLP 

6 9210 Prototype Drive, Suite 250 
Reno, NV 89521 

7 
Brandi Jensen, Esq. 

8 Office of the City Attorney 
595 Silver Lace Boulevard 

9 Fernley, NV 89408 

10 Kevin Powers, Esq. 
Legislative Counsel Bureau 

11 401 S. Carson Street 
Carson City, NV 89701 

12 
Catherine Cortez Masto, Esq. 

13 Gina C. Session 
Andrea Nichols 

14 5420 Kietzke Lane, Suite 202 
Reno, NV 89511 

15 

17 
S. S6eittWalker 
Law Clerk, Depar 	went One 
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1 BRENDA J. ERDOES, Legislative Connsel 
Nevada Bar No. 3644 

2 KEVIN C. POWERS, Chief Litigation Counsel 
Nevada Bar No. 6781 

3 J. DANIEL yp, Principal Deputy Legislative Counsel 
Nevada Bar No. 10806 

4 LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISiOlv 
401 S. Carson Street 

5 Carson City, NV 89701 
Tel: (775) 684-6836; Fax: (715) 684-6761 

6 kpowerS gleb.state.nv.Us  
Dan.Yndleb:state.nv.US  

7 Attorneys for the Legislature Of the State of Nevada 
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13 
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14 
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STATE OF NEVADA; and DOES 1-20, 
inclusive, 

DefendatitS: 
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By: 

NOTICE OF ENTRY OF ORDER  

TO ALL PARTIES AND THEIR COUNSEL, please take notice that on the  30th  day of 

.iiist 2C12, the COuftiii the above -tified action entered an Order Granting Nevada Legislature's 

Motion to InterVfene. A copy of the Order is attached hereto as *Exhibit 1. 

4th day of September, 2012. 

Respectfully submitted, 

BRENDA J. ERDOES 
Legislative Counsel 

KEVIN C. POWERS 
Chief Litigation Counsel 
Nevada Bar No. 6781 
kpowers @lob. state.nv.us   
J. DANIEL YU 
Principal Deputy Legislative Counsel 
Nevada Bar No. 10806 
Dan.Yu@lcb.state.nv.us   
LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION 
401 S. CarSon Street 
Carson City, NV 89701 
Tel: (775) 684-6830; Fax: (775) 684-6761 
Attorneys for the Legislature 
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SaiitivreAltititAlitiet 
i )*.i0y.:C:Ort,(f 4.1 am An e mployee of the Nevada Legislative Counsel BUtedni  Legal Division, 

and that on the 4th day  Of September, 2012, I served a true and correct copy  of Notice of Entry Of 

004 qmoni  eVada Legislature's Motion to Intervene, by depositin g  the same in  the United States 

i.O$fak0:014aid, and by electronic mail, directed to the  following: 

izOWIOTEIN HYATT' Fu3ER SeiIt0c1C, LLP 
Liberty  St, Suite 1030 

ten0,1•I'V 89501  

ovelliSObhfs;COni 
slYtile 6bw.6diti 
Attorneys for Plaintiff 
City of..Fat Nevada  

CATIIERNE qoP..T.EZ MASTO 
Attorney  060-0 
PNA C. SESSION 
Chief Deputy Attorney  General 
ANDREA NICHOLS 
Senior Deputy AttOrney  General 

riOet OF THE ATTORNEY GENERAL 
5420 Nietz.ke Ln., Suite 202 
Rene, NV 0511 
arlichoN.@ag.nv.gov   
Attoi-Ue)is iorDefeiiilantS Nevada Department 
of Taxation and Kate Marshall, State Treasurer 

BRANDI L. JENSEN 
:13 Fernley  City  4ttc4110Y 

Ot4k4cE OF THE CITY ATTORNEY 
95 Silver Lace plyd, 

Fetnley; i■TV 80408 
Attorneys for 0044 
01.-yi of Feiiile3?„ Nevada 

17 

An Ern16Yee *the tipgiOative• cooso Bureau 
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FILED 

. 	 . 	 ..... . 	 . 	 . 	 . 	 . 
................ 	 . 	 . 	 . 

wspocT.cow3T :pv. THE STATE OF NEVADA 
" 	, •‘01.:::R$ON cal( 

OF ttMt- 
4-04' innniCipal cOrporatien, 

Plaintiff, 

vs. 

Case No. 12 OC 00168 1B 
Dept No. 1 

STATE OF NEVADANEVADA cx rd THE NEVADA 

HoN(*MILE }ATE MARSHALL, in her 
13  Official capacity as TREA .iSt.METi. OF T-11.  

STATE OF NEVADA, and DOES 1-20, 
14 	inclusive; 

15 
	

Defendants. 

12 DEPARTMENT OF TAXATION, THE 

oR.rwa GRANTING NEVADA if.x6LATuRE's, 
moTioN To il;NTE,gyNg 

1.9 
	

This case involVes a conStittitional *challenge by Plaintiff City of Fernley (Fernley) to Nevada's 

consolidated fa* system Or C-Tax system Codified in *S 360.60060.740. Fernley pleads federal 

Constitutional Claims and state COnstitutiOnaj. claims and alleges that the C-Tax system, on its face and as 

applied;  is invalid, unenforceable or unconstifutional. Fernley prays for money damages and declaratory 

and injunctive relief against the State Of Nevada; the Depailinent of Taxation, and the State Treasurer 

NI .  acting in her official cap:acity (collectively the State Defendants). 

Case No. 66851 
.IA , 	655 
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1 	The Legislature moves to intervene in thiS action under NRCP 24 and NRS 2 . 18F.720. The State 

2. Defendants filed a notice Of non-opposition to the Legislature's rhotien. Fernley filed an opposition to 

3 the Legislature's motion, and the Legislature filed a reply. 

4 	The Legislature asserts that it qualifies for intervention as of right under NRCP 24(a)(1) and 

5 NRS 21SF'.720 because the statute confers an unconditional right to intervene and the statutory 

6 requirements for intervention have been met. The Legislature also asserts that it qualifies for 

7 intervention as Of right under NRCP 24(a)(2) because its interests are not Adequately represented by the 

existing parties. Finally, the Legislature asserts that even if it doeS not qualify for intervention as of 

right under i\n0 24(a)(1) and NR.CP 24(a)(2), the Court Should exercise its discretion and anew the 

Legislature to intervene under the standards for permissive intervention set forth in NRCP 24(4 

Having considered the arguments of the parties, the Court concludes that the Legislature qualifies 

for intervention as of right Under NRCP 24(a)(1) and NitCp 24(a)(2), and even if the Legislature did not 

qualify for intervention as of right under those rules, the Court would grant the Legislature permissive 

intervention under NRCP 24(b). Therefore, good Cause appearing, IT IS HEREBY ORDERED THAT 

the Legislature's Motion to Intervene is GRANTED. 

DATED: This 	day of 	Co‘i 	,2012. 

•1 

Aibniitted by: 
IEYIN 0, povmits 

, 

gwof Litigation Counsel 
e*Ada Bar No. 6181 

Cout48.it., BT...eiru, LEGAL DIVISION 
401 g,:daiton Street 
Carson City, NV $9701 
7.r.el: (775) 684-683:0; Fpc: (71$) 684.6761 

oWers@lcb.State.iiV.US 
Attorneys for 14 Legislature 



CERTIFICATE OF  MAILING 

I hereby certify that on the  c?clay of August, 2012, I placed a:copy Of the 

foregoing in the United States Mail, postage prepaid, addressed as follows: 

Joshua Hick, Esq. 
:Clark Vellis, ESq. 
• Sean 14ttle 
BrOWnsteiti Hyatt Farber Schreck, LLP 
9210 Prototype Drive, Suite 250 
Ro,NV 89521 

Brandi *On, Esq. . 
Office Of* City Attomey 
595 Silver Lace Boulevard 
FernIpY, NV 8940. $ 

i<evin FoNVers, Esq. 
140.14tive Counsel •Bureau 
401 S; Carson Street 
Carson :City, NV 10701 

Catherine Corkz Masto; Esq. 
Gina Ci Session 
Andreallob* 
540 KietAe Lane,. Suite 
RenO, NV. 'g9511 

,T;$0,1tVallcer • 
Law Cleric; Department One 
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23 

24 

25 

26 

27 

28 

1 Joshua J. Hicks, Nevada Bar No. 6679 
Clark V. Vellis, Nevada Bar No. 5533 

2 Sean D. Lyttle, Nevada Bar No. 11640 

- 3 
BROWNSTEIN HYATT FARBER SCHRECK, 
50 West Liberty Street, Suite 1030 

4 Reno, Nevada 89501 
Telephone: 775-622-9450 

5 Facsimile: 775-622-9554 
Email: jhicks@bhfs.com  
Email: cvellis@bhfs.com  
Email: slyttle@bhfs.com  

Brandi L. Jensen, Nevada Bar No. 8509 
Fernley City Attorney 
OFFICE OF THE CITY ATTORNEY 
595 Silver Lace Blvd. 
Fernley, Nevada 89408 

Attorneys for the City of Fernley, Nevada 

IN THE FIRST JUDICIAL DISTRICT COURT 

OF THE STATE OF NEVADA IN AND FOR CARSON CITY 

CITY OF FERNLEY, NEVADA, a 	Case No.: 12 OC 00168 1B 
Nevada municipal corporation, 	 Dept. No.: I 

Plaintiff, 

V. 

STATE OF NEVADA ex rel. THE NEVADA 
DEPARTMENT OF TAXATION; THE 
HONORABLE KATE MARSHALL, in her 
official capacity as TREASURER OF THE 
STATE OF NEVADA; and DOES 1-20, 
inclusive, 

Defendants. 

STIPULATION AND ORDER REGARDING JOINDER TO MOTION TO DISMISS  

Plaintiff, the CITY OF FERNLEY, NEVADA ("Fernley"), by and through its counsel 

Brownstein Hyatt Farber Scbreck, LLP; Defendants the STATE OF NEVADA ex rel. THE 

NEVADA DEPARTMENT OF TAXATION and THE HONORABLE KATE MARSHALL (the 

"State Defendants", by and through their counsel the Attorney General of the Statml eNiligagfird 

JA 	658 

015342\0001\1731286.1 



BROWNSTEIN HYATT FARBER SCHRECK LEGISLATIVE COUNSEL BUREAU 

Joshua J. Hicks, Nevada Bar No. 6679 
Clark V. Vellis, Nevada Bar No. 5533 
Sean D. Lyttle, Nevada Bar No. 11640 
50 West Liberty Street, Suite 1030 
Reno, Nevada 89501 

Brenda J. Erdoes, Nevada Bar No. 3644 
Kevin C. Powers, Nevada Bar No. 6781 
J. Daniel Yu, Nevada Bar No. 10806 
401 South Carson Street 
Carson City, Nevada 89701 

Attorneys for Plaintiff the City of Fernley, NV 	Attorneys for the Nevada Legislature 

26 M 

27 HI 

28 /// Case No. 66851 
JA 	659 

1 Intervenor NEVADA LEGISLATURE (the "Legislature"; together with Fernley and the State 

2 Defendants, the "Parties"), by and through its counsel the Legislative Counsel Bureau, hereby 

3 stipulate and agree as follows: 

4 	The Parties stipulate and agree that the Legislature's Joinder to the State Defendants' 

5 Motion to Dismiss shall henceforward be considered for purposes of the instant litigation the 

6 Legislature's own Motion to Dismiss (the "Joinder-Motion to Dismiss"). Fernley shall have up to 

7 and including September 28, 2012 to file an Opposition to the Legislature's Joinder-Motion to 

8 Dismiss, and the Legislature shall have up to and including October 8, 2012 to file a Reply in 

9 support of its Joinder-Motion to Dismiss. 

10 	The Parties further stipulate and agree that they consent to electronic service. 

11 DATED this 1 341day of September, 2012. 

12 

13 

14 

15 

16 

17 

18 

19 DATED this  IYdayofSeptember, 2012. 

20 

21 /  
Catherine Cortez Masto, ttorney General 

22 Gina C. Sessions, Nevada Bar No. 5493 
Andrea Nichols, 6436 

23 100 North Carson Street 
Carson City, Nevada 89701 

24 
Attorneys for the State of Nevada and the 

25 Honorable Kate Marshall, Treasurer 

DATED this l irday of September, 2012. 

NEVADA ATTORNEY GENERAL 

2 
015342\0001\1731286.1 



DISTR1CT.COURT JUDGE 

Case No. 66851 
JA 	660 

ORDER 

2 	IT IS HEREBY ORDERED that the Legislature's Joinder to the State Defendants' Motion 

3 to Dismiss shall henceforward be considered for purposes of the instant litigation the Legislature's 

4 own Motion to Dismiss (the "Joinder-Motion to Dismiss"). Fernley shall have up to and including 

5 September 28, 2012 to file an Opposition to the Legislature's Joinder-Motion to Dismiss, and the 

6 Legislature shall have up to and including October 8, 2012 to file a Reply in support of its Joinder- 

7 Motion to Dismiss. 

8 	IT IS FURTHER ORDERED that the Parties consent to electronic service. 

9 DATED this 	/VI" day of September, 2012. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

3 
015342\0001\1731286. I 

Attorneys for the City of Fernley, Nevada 

Joshu&J. Hicks, Nevada Bar No. 6679 
Clark V. Vellis, Nevada Bar No. 5533 
Sean D. Lyttle, Esq., Bar No. 11640 
50 West Liberty Street, Suite 1030 
Reno, Nevada 89501 
Telephone: (775) 622-9450 
Facsimile: (775) 622-9554 

BROVVNSTEIN HYATT FARBER SCHRECK 

Respectfully submitted by: 



1 	 CERTIFICATE OF MAILING 

2 	I hereby certify that on the eday of September, 2012, I placed a copy of the 

3 foregoing in the United States Mail, postage prepaid, addressed as follows: 

4 
Joshua Hicks, et al. 

5 50 West Liberty Street, Suite 1030 
Reno, NV 89501 

6 
Andrea Nichols, et al. 

7 100 North Carson Street 
Carson City, NV 89701 

8 
Kevin Powers, et al. 

9 401 South Carson Street 
Carson City, NV 89701 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
Case No. 66$51. 
JA 	6 
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Index to Joint Appendix 
City of Fernley v. State of Nevada et al., Case No. 66851    

 Volume 

Number

Document Filed By Date Bates 

Stamp 

Number

1 Affidavit of Service Taxation City of Fernley 07/02/12 17
1 Affidavit of Service Treasurer City of Fernley 06/20/12 13-16
23 Amended Memorandum of Costs and 

Disbursements
State of Nevada/Dept 

Taxation
10/09/15 4058-4177

7 Answer State of Nevada/Dept Tax/ 
Treasurer

02/01/13 1384-1389

7 Answer to Plaintiff's Complaint Nevada Legislature 01/29/13 1378-1383

23 Case Appeal Statement City of Fernley 11/07/14 4208-4212

1 Complaint City of Fernley 06/06/12 1-12

21 Defendant Nevada Legislature’s Reply in 
Support of its Motion for Summary Judgment

Nevada Legislature 07/25/14 3747-3768

21 Defendant's Opposition to Motion to Retax Costs 
and Reply to Opposition to Motion for Costs

State of Nevada/Dept 
Taxation

10/03/14 3863-3928

22 Defendant's Opposition to Motion to Retax Costs 
and Reply to Opposition to Motion for Costs 
(Cont.)

State of Nevada/Dept 
Taxation

10/03/14 3929-3947

1 Exhibits to Joinder in Motion to Dismiss Nevada Legislature 08/16/12 104-220

2 Exhibits to Joinder in Motion to Dismiss (Cont.) Nevada Legislature 08/16/12 221-332
1 Joinder in Motion to Dismiss Nevada Legislature 08/16/12 62-103
7 Joinder in Nevada Department of Taxation and 

Nevada Treasurer's Renewal of Motion to 
Dismiss

Nevada Legislature 05/06/14 1421-1423

21 Memorandum of Costs and Disbursements State of Nevada/Dept 
Taxation

09/19/14 3788-3793

21 Motion for Costs State of Nevada/Dept 
Taxation

09/19/14 3776-3788

12 Motion for Partial Reconsideration and 
Rehearing of the Court's June 6, 2014 Order

City of Fernley 06/18/14 2005-2045

7 Motion for Summary Judgment City of Fernley 06/13/14 1458-1512
8 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1513-1732
9 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1733-1916
10 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1917-1948

11 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1949-2004
1 Motion to Dismiss State of Nevada/Dept Tax/ 

Treasurer
08/03/12 41-58

1 Motion to Intervene Nevada Legislature 08/03/12 18-40
21 Motion to Retax Costs and Opposition to Motion 

for Costs
City of Fernley 09/24/14 3794-3845

7 Nevada Department of Taxation and Nevada 
Treasurer's Renewal of Motion to Dismiss

State of Nevada/Dept Tax/ 
Treasurer

05/05/14 1414-1420

7 Nevada Department of Taxation and Nevada 
Treasurer's Reply to Response to Renewal of 
Motion to Dismiss

State of Nevada/Dept Tax/ 
Treasurer

05/23/14 1433-1437

12 Nevada Department of Taxation's Opposition to 
Plaintiff's Motion for Summary Judgment

State of Nevada/Dept 
Taxation

07/11/14 2053-2224

13 Nevada Department of Taxation's Opposition to 
Plaintiff's Motion for Summary Judgment (Cont.)

State of Nevada/Dept 
Taxation

07/11/14 2225-2353

1



Index to Joint Appendix 
City of Fernley v. State of Nevada et al., Case No. 66851    

 Volume 

Number

Document Filed By Date Bates 

Stamp 

Number

23 Notice of Appeal City of Fernley 11/07/14 4205-4207
22 Notice of Entry of Order Nevada Legislature 10/08/14 4001-4057
23 Notice of Entry of Order State of Nevada/Dept 

Taxation
10/17/14 4195-4204

7 Notice of Entry of Order Denying City of Fernley's 
Motion for Reconsideration of Order Dated 
November 13, 2012

State of Nevada/Dept Tax/ 
Treasurer

12/19/12 1364-1370

7 Notice of Entry of Order Granting A Continuance 
to Complete Discovery

City of Fernley 10/19/12 1344-1350

3 Notice of Entry of Order Granting Nevada 
Legislature's Motion to Intervene

Nevada Legislature 09/04/12 651-657

7 Notice of Entry of Order on Defendant's Motion 
for Extensions of Time to File Answer

State of Nevada/Dept Tax/ 
Treasurer

11/15/12 1354-1360

1 Notice of Non-Opposition to Legislature's Motion 
to Intervene

State of Nevada/Dept Tax/ 
Treasurer

08/06/12 59-61

2 Opposition to Motion to Dismiss and Motion for 
Continuance Pursuant to NRCP 56(F)

City of Fernley 08/20/12 331-441

3 Opposition to Motion to Dismiss and Motion for 
Continuance Pursuant to NRCP 56(F) (Cont.)

City of Fernley 08/20/12 442-625

2 Opposition to Motion to Nevada Legislature's 
Motion to Intervene

City of Fernley 08/20/12 324-330

13 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss

City of Fernley 07/11/14 2354-2445

14 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2446-2665

15 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2666-2819

16 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2820-2851

17 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2852-2899

4 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss

City of Fernley 09/28/12 662-881

5 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss (Cont.)

City of Fernley 09/28/12 882-1101

6 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss (Cont.)

City of Fernley 09/28/12 1102-1316

17 Opposition to Nevada Legislature's Joinder in 
Nevada Department of Taxation and Nevada 
Treasurer's Renewal of Motion to Dismiss

City of Fernley 07/11/14 2900-2941

20 Opposition to Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order

Nevada Legislature 07/11/14 3586-3582

2



Index to Joint Appendix 
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 Volume 

Number

Document Filed By Date Bates 

Stamp 

Number

12 Opposition to Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order and Countermotion for Order 
Dismissing Nevada Department of Taxation

State of Nevada/Dept Tax/ 
Treasurer

07/11/14 2049-2052

17 Opposition to Plaintiff's Motion for Summary 
Judgment

Nevada Legislature 07/11/14 2942-3071

18 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3072-3292

19 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3292-3512

20 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3515-3567

7 Order (Converting Motion to Dismiss to Motion 
for Summary Judgment, Setting Briefing 
Schedule and Dismissing Treasurer)

First Judicial District Court 06/06/14 1451-1457

22 Order and Judgment First Judicial District Court 10/06/14 3948-4000

7 Order Denying City of Fernley's Motion for 
Reconsideration of Order Dated November 13, 
2012

First Judicial District Court 12/17/12 1361-1363

7 Order Granting A Continuance to Complete 
Discovery

First Judicial District Court 10/15/12 1341-1343

7 Order Granting in Part and Denying in Part 
Petition for Writ of Mandamus

Nevada Supreme Court 01/25/13 1373-1377

23 Order Granting Nevada Department of 
Taxation's Motion for Costs

First Judicial District Court 10/15/14 4190-4194

3 Order Granting Nevada Legislature's Motion to 
Intervene

First Judicial District Court 08/30/12 648-650

7 Order on Defendant's Motion for Extensions of 
Time to File Answer

First Judicial District Court 11/13/12 1351-1353

7 Order Pursuant to Writ of Mandamus First Judicial District Court 02/22/13 1390-1392

21 Order Vacating Trial First Judicial District Court 09/03/14 3773-3775

23 Plaintiff's Motion to Strike, or Alternatively, 
Motion to Retax Costs

City of Fernley 10/14/14 4178-4189

21 Plaintiff's Objections to Nevada Legislature's 
Proposed Order and Request to Submit 
Proposed Order and Judgment

City of Fernley 10/02/14 3846-3862

7 Pretrial Order First Judicial District Court 10/10/13 1393-1399

7 Reply Concerning Joinder in Nevada Department 
of Taxation and Nevada Treasurer's Renewal of 
Motion to Dismiss

Nevada Legislature 05/27/14 1438-1450

7 Reply in Support of Joinder in Motion to Dismiss Nevada Legislature 10/08/12 1317-1340

3 Reply in Support of Motion to Intervene Nevada Legislature 08/24/12 626-635

21 Reply in Support of Plaintiff’s Motion for Partial 
Reconsideration and Rehearing of the Court’s 
June 6, 2014 Order as to Defendant Nevada 
Legislature

City of Fernley 07/25/14 3709-3746

3
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 Volume 

Number

Document Filed By Date Bates 

Stamp 

Number

20 Reply in Support of Plaintiff’s Motion for 
Summary Judgment Against Defendants Nevada 
Department of Taxation and Nevada Treasurer

City of Fernley 07/25/14 3674-3708

20 Reply in Support of Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order as to Defendant's Nevada 
Department of Taxation and Nevada Treasurer; 
Plaintiff's Opposition to Countermotion for Order 
Dismissing Nevada Department of Taxation

City of Fernley 07/25/14 3641-3673

20 Reply in Support of Plaintiff's Motion for 
Summary Judgment Against Defendant Nevada 
Legislature

City of Fernley 07/25/14 3606-3640

21 Reply to Opposition to Countermotion for Order 
Dismissing Nevada Department of Taxation

State of Nevada/Dept 
Taxation

08/01/14 3769-3772

3 Reply to Opposition to Motion to Dismiss State of Nevada/Dept Tax/ 
Treasurer

08/27/12 636-647

20 Reply to Plaintiff's Opposition to Nevada 
Department of Taxation and Nevada Treasurer's 
Renewal of Motion to Dismiss

State of Nevada/Dept 
Taxation

07/25/14 3583-3605

7 Response to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 

City of Fernley 05/16/14 1424-1432

7 Second Stipulation and Order Regarding Change 
of Briefing Schedule

Parties/First Judicial 
District Court

03/17/14 1406-1409

7 Stipulation and Order for an Extension of Time to 
File Responses to Discovery Requests; Extend 
Certain Discovery Deadlines and Extend Time to 
File Dispositive Motions

Parties/First Judicial 
District Court

04/11/14 1410-1413

7 Stipulation and Order Regarding Change of 
Briefing Schedule and Plaintiff's Response to 
Defendant's Motion to Strike Plaintiff's Jury 
Demand

Parties/First Judicial 
District Court

02/19/14 1403-1405

12 Stipulation and Order Regarding Change of 
Briefing Schedule and Setting Hearing for Oral 
Argument

Parties/First Judicial 
District Court

06/25/14 2046-2048

7 Stipulation and Order Regarding Defendant's 
Motion to Strike Plaintiff's Jury Demand

Parties/First Judicial 
District Court

10/23/13 1400-1402

3 Stipulation and Order Regarding Joinder to 
Motion to Dismiss

Parties/First Judicial 
District Court

09/18/12 658-661

23 Transcript of Hearing Court Reporter 01/07/15 4213-4267
7 Writ of Mandamus Nevada Supreme Court 01/25/13 1371-1372

4
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12 Opposition to Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order and Countermotion for Order 
Dismissing Nevada Department of Taxation

State of Nevada/Dept Tax/ 
Treasurer

07/11/14 2049-2052

17 Opposition to Plaintiff's Motion for Summary 
Judgment

Nevada Legislature 07/11/14 2942-3071

18 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3072-3292

19 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3292-3512

20 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3515-3567

7 Order (Converting Motion to Dismiss to Motion 
for Summary Judgment, Setting Briefing 
Schedule and Dismissing Treasurer)

First Judicial District Court 06/06/14 1451-1457

22 Order and Judgment First Judicial District Court 10/06/14 3948-4000

7 Order Denying City of Fernley's Motion for 
Reconsideration of Order Dated November 13, 
2012

First Judicial District Court 12/17/12 1361-1363

7 Order Granting A Continuance to Complete 
Discovery

First Judicial District Court 10/15/12 1341-1343

7 Order Granting in Part and Denying in Part 
Petition for Writ of Mandamus

Nevada Supreme Court 01/25/13 1373-1377

23 Order Granting Nevada Department of 
Taxation's Motion for Costs

First Judicial District Court 10/15/14 4190-4194

3 Order Granting Nevada Legislature's Motion to 
Intervene

First Judicial District Court 08/30/12 648-650

7 Order on Defendant's Motion for Extensions of 
Time to File Answer

First Judicial District Court 11/13/12 1351-1353

7 Order Pursuant to Writ of Mandamus First Judicial District Court 02/22/13 1390-1392

21 Order Vacating Trial First Judicial District Court 09/03/14 3773-3775

23 Plaintiff's Motion to Strike, or Alternatively, 
Motion to Retax Costs

City of Fernley 10/14/14 4178-4189

21 Plaintiff's Objections to Nevada Legislature's 
Proposed Order and Request to Submit 
Proposed Order and Judgment

City of Fernley 10/02/14 3846-3862

7 Pretrial Order First Judicial District Court 10/10/13 1393-1399

7 Reply Concerning Joinder in Nevada Department 
of Taxation and Nevada Treasurer's Renewal of 
Motion to Dismiss

Nevada Legislature 05/27/14 1438-1450

7 Reply in Support of Joinder in Motion to Dismiss Nevada Legislature 10/08/12 1317-1340

3 Reply in Support of Motion to Intervene Nevada Legislature 08/24/12 626-635

21 Reply in Support of Plaintiff’s Motion for Partial 
Reconsideration and Rehearing of the Court’s 
June 6, 2014 Order as to Defendant Nevada 
Legislature

City of Fernley 07/25/14 3709-3746
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20 Reply in Support of Plaintiff’s Motion for 
Summary Judgment Against Defendants Nevada 
Department of Taxation and Nevada Treasurer

City of Fernley 07/25/14 3674-3708

20 Reply in Support of Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order as to Defendant's Nevada 
Department of Taxation and Nevada Treasurer; 
Plaintiff's Opposition to Countermotion for Order 
Dismissing Nevada Department of Taxation

City of Fernley 07/25/14 3641-3673

20 Reply in Support of Plaintiff's Motion for 
Summary Judgment Against Defendant Nevada 
Legislature

City of Fernley 07/25/14 3606-3640

21 Reply to Opposition to Countermotion for Order 
Dismissing Nevada Department of Taxation

State of Nevada/Dept 
Taxation

08/01/14 3769-3772

3 Reply to Opposition to Motion to Dismiss State of Nevada/Dept Tax/ 
Treasurer

08/27/12 636-647

20 Reply to Plaintiff's Opposition to Nevada 
Department of Taxation and Nevada Treasurer's 
Renewal of Motion to Dismiss

State of Nevada/Dept 
Taxation

07/25/14 3583-3605

7 Response to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 

City of Fernley 05/16/14 1424-1432

7 Second Stipulation and Order Regarding Change 
of Briefing Schedule

Parties/First Judicial 
District Court

03/17/14 1406-1409

7 Stipulation and Order for an Extension of Time to 
File Responses to Discovery Requests; Extend 
Certain Discovery Deadlines and Extend Time to 
File Dispositive Motions

Parties/First Judicial 
District Court

04/11/14 1410-1413

7 Stipulation and Order Regarding Change of 
Briefing Schedule and Plaintiff's Response to 
Defendant's Motion to Strike Plaintiff's Jury 
Demand

Parties/First Judicial 
District Court

02/19/14 1403-1405

12 Stipulation and Order Regarding Change of 
Briefing Schedule and Setting Hearing for Oral 
Argument

Parties/First Judicial 
District Court

06/25/14 2046-2048

7 Stipulation and Order Regarding Defendant's 
Motion to Strike Plaintiff's Jury Demand

Parties/First Judicial 
District Court

10/23/13 1400-1402

3 Stipulation and Order Regarding Joinder to 
Motion to Dismiss

Parties/First Judicial 
District Court

09/18/12 658-661

23 Transcript of Hearing Court Reporter 01/07/15 4213-4267
7 Writ of Mandamus Nevada Supreme Court 01/25/13 1371-1372
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1 Affidavit of Service Taxation City of Fernley 07/02/12 17
1 Affidavit of Service Treasurer City of Fernley 06/20/12 13-16
23 Amended Memorandum of Costs and 

Disbursements
State of Nevada/Dept 

Taxation
10/09/15 4058-4177

7 Answer State of Nevada/Dept Tax/ 
Treasurer

02/01/13 1384-1389

7 Answer to Plaintiff's Complaint Nevada Legislature 01/29/13 1378-1383

23 Case Appeal Statement City of Fernley 11/07/14 4208-4212

1 Complaint City of Fernley 06/06/12 1-12

21 Defendant Nevada Legislature’s Reply in 
Support of its Motion for Summary Judgment

Nevada Legislature 07/25/14 3747-3768

21 Defendant's Opposition to Motion to Retax Costs 
and Reply to Opposition to Motion for Costs

State of Nevada/Dept 
Taxation

10/03/14 3863-3928

22 Defendant's Opposition to Motion to Retax Costs 
and Reply to Opposition to Motion for Costs 
(Cont.)

State of Nevada/Dept 
Taxation

10/03/14 3929-3947

1 Exhibits to Joinder in Motion to Dismiss Nevada Legislature 08/16/12 104-220

2 Exhibits to Joinder in Motion to Dismiss (Cont.) Nevada Legislature 08/16/12 221-332
1 Joinder in Motion to Dismiss Nevada Legislature 08/16/12 62-103
7 Joinder in Nevada Department of Taxation and 

Nevada Treasurer's Renewal of Motion to 
Dismiss

Nevada Legislature 05/06/14 1421-1423

21 Memorandum of Costs and Disbursements State of Nevada/Dept 
Taxation

09/19/14 3788-3793

21 Motion for Costs State of Nevada/Dept 
Taxation

09/19/14 3776-3788

12 Motion for Partial Reconsideration and 
Rehearing of the Court's June 6, 2014 Order

City of Fernley 06/18/14 2005-2045

7 Motion for Summary Judgment City of Fernley 06/13/14 1458-1512
8 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1513-1732
9 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1733-1916
10 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1917-1948

11 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1949-2004
1 Motion to Dismiss State of Nevada/Dept Tax/ 

Treasurer
08/03/12 41-58

1 Motion to Intervene Nevada Legislature 08/03/12 18-40
21 Motion to Retax Costs and Opposition to Motion 

for Costs
City of Fernley 09/24/14 3794-3845

7 Nevada Department of Taxation and Nevada 
Treasurer's Renewal of Motion to Dismiss

State of Nevada/Dept Tax/ 
Treasurer

05/05/14 1414-1420

7 Nevada Department of Taxation and Nevada 
Treasurer's Reply to Response to Renewal of 
Motion to Dismiss

State of Nevada/Dept Tax/ 
Treasurer

05/23/14 1433-1437

12 Nevada Department of Taxation's Opposition to 
Plaintiff's Motion for Summary Judgment

State of Nevada/Dept 
Taxation

07/11/14 2053-2224

13 Nevada Department of Taxation's Opposition to 
Plaintiff's Motion for Summary Judgment (Cont.)

State of Nevada/Dept 
Taxation

07/11/14 2225-2353
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23 Notice of Appeal City of Fernley 11/07/14 4205-4207
22 Notice of Entry of Order Nevada Legislature 10/08/14 4001-4057
23 Notice of Entry of Order State of Nevada/Dept 

Taxation
10/17/14 4195-4204

7 Notice of Entry of Order Denying City of Fernley's 
Motion for Reconsideration of Order Dated 
November 13, 2012

State of Nevada/Dept Tax/ 
Treasurer

12/19/12 1364-1370

7 Notice of Entry of Order Granting A Continuance 
to Complete Discovery

City of Fernley 10/19/12 1344-1350

3 Notice of Entry of Order Granting Nevada 
Legislature's Motion to Intervene

Nevada Legislature 09/04/12 651-657

7 Notice of Entry of Order on Defendant's Motion 
for Extensions of Time to File Answer

State of Nevada/Dept Tax/ 
Treasurer

11/15/12 1354-1360

1 Notice of Non-Opposition to Legislature's Motion 
to Intervene

State of Nevada/Dept Tax/ 
Treasurer

08/06/12 59-61

2 Opposition to Motion to Dismiss and Motion for 
Continuance Pursuant to NRCP 56(F)

City of Fernley 08/20/12 331-441

3 Opposition to Motion to Dismiss and Motion for 
Continuance Pursuant to NRCP 56(F) (Cont.)

City of Fernley 08/20/12 442-625

2 Opposition to Motion to Nevada Legislature's 
Motion to Intervene

City of Fernley 08/20/12 324-330

13 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss

City of Fernley 07/11/14 2354-2445

14 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2446-2665

15 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2666-2819

16 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2820-2851

17 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2852-2899

4 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss

City of Fernley 09/28/12 662-881

5 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss (Cont.)

City of Fernley 09/28/12 882-1101

6 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss (Cont.)

City of Fernley 09/28/12 1102-1316

17 Opposition to Nevada Legislature's Joinder in 
Nevada Department of Taxation and Nevada 
Treasurer's Renewal of Motion to Dismiss

City of Fernley 07/11/14 2900-2941

20 Opposition to Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order

Nevada Legislature 07/11/14 3586-3582
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12 Opposition to Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order and Countermotion for Order 
Dismissing Nevada Department of Taxation

State of Nevada/Dept Tax/ 
Treasurer

07/11/14 2049-2052

17 Opposition to Plaintiff's Motion for Summary 
Judgment

Nevada Legislature 07/11/14 2942-3071

18 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3072-3292

19 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3292-3512

20 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3515-3567

7 Order (Converting Motion to Dismiss to Motion 
for Summary Judgment, Setting Briefing 
Schedule and Dismissing Treasurer)

First Judicial District Court 06/06/14 1451-1457

22 Order and Judgment First Judicial District Court 10/06/14 3948-4000

7 Order Denying City of Fernley's Motion for 
Reconsideration of Order Dated November 13, 
2012

First Judicial District Court 12/17/12 1361-1363

7 Order Granting A Continuance to Complete 
Discovery

First Judicial District Court 10/15/12 1341-1343

7 Order Granting in Part and Denying in Part 
Petition for Writ of Mandamus

Nevada Supreme Court 01/25/13 1373-1377

23 Order Granting Nevada Department of 
Taxation's Motion for Costs

First Judicial District Court 10/15/14 4190-4194

3 Order Granting Nevada Legislature's Motion to 
Intervene

First Judicial District Court 08/30/12 648-650

7 Order on Defendant's Motion for Extensions of 
Time to File Answer

First Judicial District Court 11/13/12 1351-1353

7 Order Pursuant to Writ of Mandamus First Judicial District Court 02/22/13 1390-1392

21 Order Vacating Trial First Judicial District Court 09/03/14 3773-3775

23 Plaintiff's Motion to Strike, or Alternatively, 
Motion to Retax Costs

City of Fernley 10/14/14 4178-4189

21 Plaintiff's Objections to Nevada Legislature's 
Proposed Order and Request to Submit 
Proposed Order and Judgment

City of Fernley 10/02/14 3846-3862

7 Pretrial Order First Judicial District Court 10/10/13 1393-1399

7 Reply Concerning Joinder in Nevada Department 
of Taxation and Nevada Treasurer's Renewal of 
Motion to Dismiss

Nevada Legislature 05/27/14 1438-1450

7 Reply in Support of Joinder in Motion to Dismiss Nevada Legislature 10/08/12 1317-1340

3 Reply in Support of Motion to Intervene Nevada Legislature 08/24/12 626-635

21 Reply in Support of Plaintiff’s Motion for Partial 
Reconsideration and Rehearing of the Court’s 
June 6, 2014 Order as to Defendant Nevada 
Legislature

City of Fernley 07/25/14 3709-3746
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20 Reply in Support of Plaintiff’s Motion for 
Summary Judgment Against Defendants Nevada 
Department of Taxation and Nevada Treasurer

City of Fernley 07/25/14 3674-3708

20 Reply in Support of Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order as to Defendant's Nevada 
Department of Taxation and Nevada Treasurer; 
Plaintiff's Opposition to Countermotion for Order 
Dismissing Nevada Department of Taxation

City of Fernley 07/25/14 3641-3673

20 Reply in Support of Plaintiff's Motion for 
Summary Judgment Against Defendant Nevada 
Legislature

City of Fernley 07/25/14 3606-3640

21 Reply to Opposition to Countermotion for Order 
Dismissing Nevada Department of Taxation

State of Nevada/Dept 
Taxation

08/01/14 3769-3772

3 Reply to Opposition to Motion to Dismiss State of Nevada/Dept Tax/ 
Treasurer

08/27/12 636-647

20 Reply to Plaintiff's Opposition to Nevada 
Department of Taxation and Nevada Treasurer's 
Renewal of Motion to Dismiss

State of Nevada/Dept 
Taxation

07/25/14 3583-3605

7 Response to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 

City of Fernley 05/16/14 1424-1432

7 Second Stipulation and Order Regarding Change 
of Briefing Schedule

Parties/First Judicial 
District Court

03/17/14 1406-1409

7 Stipulation and Order for an Extension of Time to 
File Responses to Discovery Requests; Extend 
Certain Discovery Deadlines and Extend Time to 
File Dispositive Motions

Parties/First Judicial 
District Court

04/11/14 1410-1413

7 Stipulation and Order Regarding Change of 
Briefing Schedule and Plaintiff's Response to 
Defendant's Motion to Strike Plaintiff's Jury 
Demand

Parties/First Judicial 
District Court

02/19/14 1403-1405

12 Stipulation and Order Regarding Change of 
Briefing Schedule and Setting Hearing for Oral 
Argument

Parties/First Judicial 
District Court

06/25/14 2046-2048

7 Stipulation and Order Regarding Defendant's 
Motion to Strike Plaintiff's Jury Demand

Parties/First Judicial 
District Court

10/23/13 1400-1402

3 Stipulation and Order Regarding Joinder to 
Motion to Dismiss

Parties/First Judicial 
District Court

09/18/12 658-661

23 Transcript of Hearing Court Reporter 01/07/15 4213-4267
7 Writ of Mandamus Nevada Supreme Court 01/25/13 1371-1372
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History of the Conaolidated Tax Distribution (CTX) 

Senate Concurrent Resolution ,40 (19951  created an interim study to review laws 
governing the distribution of tax reVenues among local governments within counties — 
what is now known as the "sec and-tier" distribution. The interim study recommended 
the consolidation of state and loc al taxes from multiple sources (including the SCCRT) 
into a single fund —t he Local Government Tax Distribution Fund (also k nown as the 
consolidated tax, or CTX) for distribution at the second tier under a single formula, 

Senate Bill 254 (1997)  created the Loc al Government Tax Distribution Fund, as 
proposed under the $CR 40 inter' m study, to receive revenues from the BCCRT , 
SCCRT, Motor Vehicle Privil ege Tax (now the G oVernment Services Tax), Real 
Property Transfer Tax, Cigarette Tax, and Liquor Tax, and adopting a single formula for 
second tier distribution. The bill required the Executive Director of the De partment of 
Taxation to administer the fund and distribute revenue to eligible loc al governments, 
special districts, and enterprise districts according to that formula. 

Under the provisions of Senate Bill 254, the initial base amount that was set for each 
enterprise district, beginning with Fiscal Year 1099, was the average amount of revenue 
each enterprise district received during FY 1996 and FY 1997. For local governments 
and special districts, the base amount for FY 1999 was the aver age amount received 
during those fiscal years, adjusted for 	the percentage change between the total 
amounts received by all km al governments and sp ecial districts in the county for 
FY 1997 and the average of the 	total amounts received by those entities during 
FY 1996 and FY 1997, and further adjusted by the change in the Consumer Price Index 
between July 1, 1997, and December 31,1997. 

To determine the distribution in subsequent years, the executive director must first, from 
each county's allocatidn at the first tier, a llocate an amount to each enterprise district 
equal to the amount that the ent erprise district received in the prior year After that 
allocation is made, the exec utive director must then allocate to each local government 
or special district eligible for an allocati oh from the fund an am ount equal to the amount 
allocated to that loc al government or spec ial district for the preceding fiscal year 
multiplied by one plus the per centage change in the Consum er Price Index (All Items) 
for the year ending on Deceit ber 31 immedi ately preceding the y ear in which th e 
allocation is made, This am ount is us ed by the departm ent to establis h the bas e 
monthly allocation to be made to each lop al government or special district. For the 
purpose of making adjustments to the base, the excess amount distributed to each local 
government or special district in the prior f iscal year is also included under the bill's 
provisions. 

If there is not sufficient .m oney available in the county' s account to make the base 
monthly allocation for each local government or Special district after the dis tribution to 
the enterprise district is made, the amount of availabl e money shall be prorated and 
allocated according to the percentage of the amount that each local gov ernrnent or 
special district received as a total of the amount distributed among all  local aovernments  
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and special districts in the county in the fisca I year immediately preceding the year in 
which the allocation is made. 

, 
If the executive director deter mines that there is nitiney remaining in the county's 
account 41 the fund after the base monthly allocation i8 made, the remaining money is to 
be allocated as follows: 

o EOch local government's share is dete rmined by multiply ing one-twelfth of the 
annual allocation for the local government by one plus the sum of 

4o,  The percentage change in the population of that local government for the 
fiscal year immediately preceding the year in which the allocation is made, 
as certified by the governor; and 

40 The average percent age change in the assessed valuation of taxable 
property in the too al government (except that assessed valuatio n 
attributable to the net proceeds of mi nerals) over the five fiscal years 
immediately preceding the year in Which the allocation is made. 

0 Each special district's share is determined by multiplying on e-twelfth of the 
annual allocation for the special distri ct by one plus the average percentage _ 
change in the assessed valuation of tax able property in the special district 
(except that assessed valuation attributable to the net proceeds of minerals) over 
the five fis cal years immediately preceding the year in which the allocatio n is 
made, 

The figures calculated above for each loc al government and special district in a County 
are multiplied by the local gOvet nment's Or special district's base amount, with eac h 
product added together to determine a tot al for the county. The allocation that it 
received for each local gov ernment or special district it the percentage that each local 
government or speCial district's calculation comprises of the sum. 

If the executive director deter mines that there i Money remaining in the county's 
account in the fund after the bate monthly allocation is made, but there has been one or 
months in the same fiscal year where t he base monthly allocation could not be Made, 
the executive director Mutt first allocate the Money necessary to ensure that these base 
allocations can be m ade before any exc ess is to be distribut ed using the formulas 
above. 

Senate Bill 254 also allowed the governing -bodies of two or more local governments or 
special districts to enter into an interlocal agreement to set forth an alternative formula 
for the distribution of rev enues under the CTX. The gover ning bodies of each local 
government or special district that is part of the agreement must approve the alternative 
formula by majority vote. 

The provisions of the bill a !lowed any local government•or s pecial district that received 
any portion of the taxes included in t 	he CTX before July 1, 1998, to request an 
adjustment to the base amount calculated for the initial year (FY 1. ' 
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was to be made to the Department of Taxation, who was required to take iritO accoun t 
several criteria for evalUating the reques t, no later than Decern ber 31, 1997. The 
Committee on Local Government Finance (CLGF) was required to evaluate the findings 
of the Department and determine whether an adjustment is appropriate. If it determined 
an adjustment was appropriate, it was requi red to submit a recommendation to the 
Nevada Tax Oommiss ion specifying the amount of adjustment re commended. If the 
CL.GF determined that an adjustment was not appropriate, then no action would be 
taken, and the decision was not subject to review by the Nevada Tax Commission. 

If the CLGF made a recomMendation to the Corninissien, the Commission was required 
to hold a public meeting within 30 days to review the r ecommenciation, based on the 
information submitted by the Department and the CLGF. If the Commission determined 
that the adjustment w as appropriate, the Department was requ ired to adjust the base 
amount for that entity by the specified amount in the recommendation, 

Finally, Senate Bill 254 also allows certain local governments or special districts created 
after July 1, 1998, to request the Nevada 	Tax Commission to direct the executiv e 
director to alloc ate money from the fund to that local gove rnment as it would to any 
other local government or special district eligible to receive an allocation. The executive 
director is required to review each r equest and make a determination as to the 
allocation, which is then reviewed by the Committee on Local Government Finance 
(CLGF). If the request is determined to be acc eptable by the CLGF, it is submitted to 
the Nevada Tax Commission for final approval. If the allocation is not determined to be 
acceptable by the CLGF, then no distribution will occur, and the decision is not subject 
to review by the Tax CoMmiasion. 

The Tax Commission is required to schedule a public meeting within 30 d aye after the 
recommendation by the CLGF is submitted, with public notice oft .  he hearing given by 
the Commission at least 10 days before the hearing date. If, a fter the public hearing, 
the Cornnii8sion deter Mines that the CLGF's recommendation is appropriate, it shall 
order the Executive Director to make t he appropriate distribut lens to the local 
government. 

Senate Bill 253 (1997) created an interim legislative committee and an advisory 
committee (composed of Executive Director of Department of Taxa tion and ten local 
government finance representatives) to study the distribution of revenue among local 
governments. The provisions authorizing the legislative committee Were to expire on 
June 30, 2001. 

Assembly Bill 124(1999).  changed the name of the Local Government Tax DistribUtiori 
Rind to the Local Government Tax DiStribUtion Accotint. The account is also changed 
from a special revenue account within the state treasury to an intergovernmental fund. 

Senate Bill 534 (1999),  which was one of the bills dev eloped as a result of 
recommendations adopted by the interim committee created pursuant to Senate Bill 253 
of the 1997 Sess ion, created provisions r ecluiring the exec utivp tlirottin  
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Department of Taxation to review alloc ations in local governments or special districts 
where population arid assessed valuation (except that assessed Valu ation that is 
attributable to the net proceeds of minerals) decreases in each of the three preceding 
fiscal years. The executiv e director ma y determine the necessity to adjust the 
distribution, and if an adj ustment is determined neces saiy, the findings made by the 
executive director shall be submitted to the CLOF, 

The CJ.GF shall review the findings arid, if it is determined that the adjustment amount 
is appropriate, shall submit a recommendation to the Tax Commission. (If it is not 
deemed to be appropriate, the decision is 	not subject to review by the Tax 
Commission) The Tax Commission is then r equired to hold a public hearing within 30 
days after the submis sion of the recommendation by the CL.GF to determine whether 
the adjustment is appropriate. If the Co rnmission determines that the adjustment is 
appropriate, it shall order the executive director to make the adjustment to the allocation 
for the affected local government or special district. 

Senate Bill 535 (1999),  another of the bills developed as a result of recommendation s 
adopted by the interim committee created pur suant to Senate Bill 253 of the 1997 
Session, revised the calculation of assessed valuation, wit h respect to determining the 
local government distribution at the second tier, by requiring that the assessed valuation 
of a redevelopment agency loc ated within a lo cal government or special district be 
included in the calculation of assessed valuation for that local government or special 
district. 

Senate Bill 538 (1999)  clarified that the fi ve-year period for w hich the average 
percentage change in assessed valuation is take n for determining second-tier 
allocations is the fiscal year for w hich the allocation is being made and the immediately 
preceding fourfiscal years. 

Senate Bill 317 (2001)  clarified the procedures regarding exceSs allocations of revenue 
that wan; if the certified population issued by the governor is higher than the population 
estimate made by the Census Bureau and the local government has filed a formal 
appeal with the Census Bureau. The bill 	also created provisions regarding the 
distribution of revenues based upon whether the appeal results in a population that was 
either greater or less than the population amount used to make the initial calculation. 

Senate Bill 557 (2001)  revised the prospective June 30, 2001, sunset of the interim 
committee created by Senate 131 II 263 of the 1997 Session to study the distribution of 
revenue among local governments, extending the sunset for the committee until June 
30, 2005. 

Assembly Bill 10 of the 17 111  Special Session (2001)  modified the distribution formula 
at the second tier by specifying that 	the base am aunt for a fiscal year for local 
governments and special districts is only amount of base reVenue distributed in the prior 
fiscal year, multiplied by one plus the change in the Consumer Price Index for the year 
ending on December 31 immediately preceding the year in which the  allocation is made.  
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The amount of excess distributed to the entity in the prior year was no longer included in 
the base calculation under these provisions. 

The bill also modified the se cond-tier distribution formula by phasing out the "one-plus" 
calculation established during the 1997 Sea sion for the distribution of exces s revenues 
remaining after base alloc ations are made, in favor of a no one-plus" calc ulation, as 
follows: 

I Each !Opal government's Share i dete rmined by multiplying one-twelfth of the 
annual allocation for the local government by the sum of 

	

o The average percentage change in 	the population of that local 
government for the fiscal year immedi ately preceding the fiscal year for 
which the allocation is being made arid the four fiscal years immediately 
preceding the year in which the alloda tion is made, as Certified by the 
governor; and 

o The average percent age change in the assessed valuation of taxable 
property in the local government, including the assessed value attributable 
to o redevelopment agency but ex cluding the assessed v aluation 
attributable to the net proceeds of miner als, for the fiscal year for which 
the allocation is bei ng made and the four fi Scal years immediately 
preceding the year in which the allocation is made. 

• Each special district's share is determined by multiplying on e-twelfth of the 
annual allocation for the special district by the average percentage change in the 
assessed Valuation of taxable property in the special district, includ ing the 
assessed value attributable to a r edevelopment agency but excluding the 
assessed valuation attributable to the net proceeds of mineral s, Over the five 
fisCal years immediately preceding the year in which the allocation is made. 

M with t he "one-plus" calculation, t he figures c alculated above for each lop al 
government and special district in a county are multiplied by each entity's bate amount 
and then added togethetto determine a total for the coUnty. The a (location that is 
received for each tetel gov ernment or special district is the percentage that each local 
government or special district's calculation con priSeS Of the aith. 

TO minimize the , distribUtional effects that this formula change would hay 0 on loca I 
governments and special district s, the ch ange from "one-pluV to "no one-plus" was 
phased in: 

a For FY2002, the alloc ation would be made by using 25 percent of the 
no one-plus formula and 75 percent of the One-plus formula, 

a For ry 2003, the AOC ation would be made by using 50 percent of the 
no one-plus formula and 50 percent of the one-plus formula; 

e For FY 2004, the alloc ation would be made by using 76 percent of the 
no one-plus formula and 26 percent of the One-plus formula; and 
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0 For FY 2005 and all future fiscal years, the allocation would be made by using 
100 percent of the no one-plus formula. 

The provisions of As sembly Bill 10 of the 17 ill  Special Sess ion also required an 
adjustment of the annual base allot ation for the city of Hender son in the amount of 
$4 million, beginning in FY 2002. 

Senate Bill 469 (2003),  which contained the recommendations developed from -the 
interim committee authorized pursuant to S enate Bill 557 of the 2001 Session, further 
revised the second-tier distribution of exce ss revenues to allow the usage of the one-
plus formula in certain counties where t he sum of population an d assessed valuation 
growth for each lot al government is negative. The bill provides for 	two different 
formulas that can be used, depending on whether the average change in assessed 
valuation for special districts is positive or negative. 

If the sum of the average population growth and average assessed valuation growth for 
all local governments is negative, and the average change in assessed valuation for all 
special districts is also negative, the following formula is used: 

0 Each local government's share is dete mined by multiplying one-twelfth of the 
annual allocation for the local government by one plus the sum of 

0 The average percentage change in 	the population of that loca 	I 
government for the five years immediately preceding the year in which the 
allocation is made, as certified by the governor; and 

0 The average percent age change in the assessed valuation of taxable 
property in the local government, including the assessed value attributable 
to a redevelopment agency but ex eluding the assessed v aluation 
attributable to the net proceeds of miner als, for the fiscal year for which 
the allocation is bei ng made and the four fi scal years irnmediately 
preceding -the year in which the allocation is made. 

0 Each special district's share is determined by multiplying on e-tmlfth of the 
annual allocation for the special distri ct by one plus the average percentage 
change in the assessed valuation of tax able property in the special district, 
including the assessed value attribut able to a redevelopment agency but 
excluding the assessed valuation attributable to the net proceeds of minerals, for 
the fiscal year for which the allocation is being made and the four fiscal year s 
immediately preceding the year in which the allocation is made. 

If the sum of the aVerage popul ation growth and average assessed valuation growth for 
all local governments is negative, but the average change in assessed valuation for any 
special district is positive, the following formula is used: 

a Each local government's share is date rmined by multiply ing one-Vvelfth of the 
annual allocation for the local government by one plus the sum of 
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O The average percentage change in 	the population of that local 
government for the five years im mediately preceding the year in Which the 
allocation is made, as certified by the governor; and 

o The average percent age change in the assessed valuation of taxable 
property in the local government ;  including the assessed Value attributable 
to a redevelopment agency but ex Cluding the assessed v aluation - attributable to the net proceeds of miner als, for the fiscal year fo r which 
the allocation is being made and the f our for the fiscal year for which the 
allocation is being Made and the four fiscal years irrim ediately preceding 
the year in which the allocation is made, 

e Each special district's share is deterrnined .  by multiplying n e-twelfth of the 
annual allocation for the special district by one plus the sum of: 

O The average percentage change in 	the population of that loce 	I 
government for the five years im modiately preceding the year in which the 
allocation IS made, as certified by the governor; and 

0 The average percent age change in the assessed valuation of taxable 
property in the Special district, iricludi ng the assessed value attributable to 
a redevelopment agency but excluding the assessed valuation attributable 
to the net proceeds of minerals, fort he fiscal year for which the alloc-ation 
is being made and the four fiscal years immediately preceding the year in 
which the allocation is made. 

The bill also revised the distribUtion of monthly base allocations to local gov ernments 
and special districts for any month in whic h there is not sufficient revenue to make the 
entire monthly base alloc ation to all local governments and special di strict. The bill 
required that, in these instances, the amount of each distribution to local governments 
and special districts be reduced, such that the total a mount available for distribution is 
allocated to each local government and specia I district in an amount equal to it s 
proportionate percentage of the total amount of the base monthly allocations for all local 
governments and special districts in the county, 

Senate Bill 38 (20051  further revised the alternate distribution formula established 
under Senate Bill 469 oft he 2003 Session by a 'Jointing counties whose average of net 
proceeds of minerals was $50 in illion or more in t he five fiscal years immediately 
preceding the year for which the allocation is being made, or whose average population 
growth is negative in the five fiscal years immediately preceding the year for which the 
allocation is being m ade, or who meet both of the above criteria, to use the one-plus 
calculation in lieu of the no one-plus calculation. 
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